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BROWN  ▼.  PATTERSON. 
(Sopreme  Conrt  of  Missouri.     DiviBion  No.  1. 

Dec.  23,  1909.) 
L  WiTWMBES  (§  144*)— CoitPirrBHCT— Tbanb- 

ACnOKB   WITH    DKCEABED   PERSONS. 

Under  Rev.  St.  1S89,  {  4652  (Aon.  St  1906, 
p.  2^0),  relating  to  the  competency  of  wit- 
nesses, a  J)art7  in  ejectment  claiming  title 
thronch  a  deceased  grantor  may  not  testify  as 
to  declarations  made  by  the  grantor  while  in 
possession  of  the  adjacent  land  subsequently  sold 
to  the  adverse  party  as  to  the  boundary  line 
between  the  tracts. 

°[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  I  633 ;   Dec.  Dig.  g  144.*] 
2.  EtViDBHoe  (i  230*)— Aduissionb  bt  Gban- 

TOB— ADICIBSIBILITT  AS  AQAINST  GRANTEK. 

'  Admissions  made  by  one  in  possession  of 
real  estate  as  to  his  claims  may  be  proved  by 
third  persona  as  against  his  subsequent  pur- 
chaser. 

[Bid.    Note.— For  other   cases,   see   Evidence, 
Cent.  Dig.  »  840-«51 ;   Dec.  Dig.  |  230.*] 
S.  Bbtofpkl  (I  98*)  —  Pebsonb  Affkctsd  — 

SCBBEQCXin    PUBCHASEBS. 

Where  an  owner  conveying  a  part  of  his 
land  knew  the  tme  boondary  between  the  land 
conveyed  and  the  land  retained  by  the  deed,  and 
stated  that  a  certain  strip  was  included  there- 
in, and  the  grantee,  with  the  knowledge  of  the 
cnntor,  took  possession  of  snch  strip  and  made 
improrementa  thereon,  a  subsequent  purchaser 
from  the  grantor  of  the  part  retained  was  es- 
topped from  denying  that  the  strip  was  conveyed 
to  ttw  grantee. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  I  290;   Dec.  Dig.  {  96.*] 

4.  TBIAI.  (I  261*)— iNOTBUCnONS— Reqitkst»- 
SUTFICIXnCT. 

Where  the  conrt  in  its  tnstmctions  ignored 
an  issne,  a  requested  charge  on  such  issue, 
though  erroneous,  was  sufficient  to  show  that 
tie  was  relying  thereon. 

[Eld.  Note. — For  other  cases,  see  Trial.  Cent 
Dig.  H  660,  671,  675:   Dec.  Dig.  |  261.*] 

5.  WnNEssM   (I   160*)  —  CoMPmiKCT- Hub- 
band  AND  Win. 

At  common  law  and  under  Bev.  St  1899, 
4  4656  (Ann.  St  1906,  p.  2536),  authorizing  a 
married  woman  to  testify  in  enumerated  cases, 
the  widow  in  a  suit  between  strangers  may  tes- 
tify as  to  conversations  between  the  deceased 
husband  and  a  third  person  under  whom  a  party 
to  the  suit  dalms,  had  in  her  presence,  and  as 
to  things  which  she  knew  of  her  own  knowl- 
edge and  without  conversation  with  her  de- 
ceased husband. 

[Ed.  Note.— For  other  cases,  see  Witnesses,. 
Dec,  Dig.  I  160.*] 


6.  Witnesses    (8    53*)  —  Competency  —  Hus- 
band AND  Wife — Statute. 

The  proviso  in  Rev.  St  1889,  §  4656  (Ann. 
St  1906,  p.  2536),  that  nothing  in  the  section 
shall  be  construed  to  authorize  any  married  wo- 
man wliile  the  relation  exists  or  subsequently  to 
testify  to  any  conversations  of  her  husband,  ap- 
plies only  to  the  cases  enumerated  in  the  sec- 
tion in  which  the  wife  may  testify,  and  does 
not  disqualify  the  wife  to  testify  in  cases  not 
so  enumerated. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  137 ;  Dec.  Dig.  8  53.*] 

7.  Statutes   (§   228*)— Constbuctiok— "Pbo- 
visos." 

The  office  of  a  proviso  is  to  restrict  or  ex- 
plain the  general  terms  of  the  act  of  which  it 
forms  a  part  *nd  not  to  add  to  the  body  of 
the  substantive  law  nor  to  take  anything  there- 
from. Quoting  6  Words  and  Phrases,  title  "Pro- 
viso." 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  t  810:   Dec.  Dig.  |  22a*] 

Appeal  from  Circuit  Court,  Pettis  County ; 
Louis  Hoffman,  Judge. 

Action  by  William  R.  Brown  against  H.  S. 
Patterson.  From  a  judgment  for  plaintiff, 
defendant  AppeaJa.   Reversed  and  remanded. 


Sangree  &  Bohllng,  for  appellant 
&  Barnett,  for  respondent 


Bamett 


GRAVETS,  J.  Action  In  ejectment  for  2% 
acres  of  land  In  Pettis  county.  Petition  In 
usual  form  placing  ouster  as  of  April  1,  1903, 
and  alleging  damages  In  the  sum  of  $100. 
The  answer  pleaded  (1)  general  denial,  (2) 
estoppel,  and  (3)  the  ten-year  statute  of  limi- 
tations. Reply  was  general  denial.  A  trial 
before  a  jury  resulted  In  a  verdict  for  plain- 
tiff for  possession  together  with  damages  In 
the  sum  of  one  dollar. 

"Whereupon  It  Is  ordered,  adjudged  and 
decreed  by  the  court  that  the  plaintiff  have 
and  recover  .of  the  defendant  the  possession 
of  the  real  estate  described  In  the  petition  as 
follows,  to  wit:  two  and  one-half  (2V&)  acres 
off  of  the  north  side  of  the  northwest  quarter 
of  the  southwest  quarter  of  section  19,  town- 
ship 48,  range  20,  being  a  strip  of  land  of 
uniform  width,  and  its  length  east  and  west 
being  the  distance  across  said  quarter  of  said 
quarter  section  In  Pettis  county,  Missouri. 
And  that  plaintiff  have  and  recover  of  the 
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defendant  the  sum  of  one  dollar  for  bis  dam- 
ages together  with  the  costs  of  this  suit  It 
is  ordered  and  adjudged  that  the  plaintiff 
have  a  writ  of  i>o8see8ion  commanding  the 
sheriff  to  deliver  to  plaintiff  the  possession 
of  said  premises,  and  commanding  him  to 
levy  and  collect  the  said  damages  and  costs 
from  defendant"  From  such  Judgment  the 
defendant,  after  unsuccessful  motion  for  new 
trial  In  due  form,  appealed  to  this  court. 

George  Harryman  was  the  admitted  com- 
mon source  of  title.  The  strip  in  dispute  is 
fully  shown  by  the  following  plat  introduced 
in  evidence: 


y^ 


ffANflg  21 


Brummctt 
NoktnAick 


I 


i^' 


:^ 


Kan&b.  20 


Bmterson 


Swr  n  Suit 


Bromh 


■?' 


In  other  words,  the  land  in  dispute  is  about 
2''^  acres  off  of  the  north  side  of  the  north- 
west quarter  of  the  southwest  quarter  of 
section  19,  township  48,  range  20,  In  Pettis 
county.  Mo. 

In  1884  George  S.  Harryman  was  the  owner 
of  both  tracts  of  land.  That  is  to  say  he 
owned  the  tract  marked  on  the  plat  as  be- 
longing to  the  plaintiff  as  well  as  the  tract 
marked 'oh  the  plat  as  belonging  to  the  de- 
fendant both  In  said  section  19,  aforesaid. 
It  will  be  noticed  from  the  plat  there  is  a 
Jog  in  the  lines  of  the  land  lying  respectively 
east  and  west  of  the  range  line.  This  Jog  is 
76  feet.  In  1884  one  Lewis  Brummett  owned 
the  land  indicated  as  being  in  his  name  on  the 
plat  above.  On  May  2, 1884,  Brummett  bought 
from  Harryman  the  land  now  claimed  by 
Patterson.  Brummett's  land  was  in  the  one 
range,  and  the  land  to  be  bought  in  the  other 
was  the  Jog  of  70  feet  It  Is  alleged  and 
attempted  to  be  proven  that  when  Brunmiett 
bought  the  land  now  claimed  by  Patterson, 
it  was  agreed  that  the  south  line  thereof 
should  be  an  extension  toward  the  east  of 
the  south  line  of  the  land  owned  by  Brum- 
mett in  range  21,  which  of  course  was  76  feet 
south  of  ttte  real  line  of  the  land  In  range  20. 
However  the  deed  from  Harryman  and  wife 
described  the  southwest  quarter  of  the  north- 


west quarter  of  section  19,  township  48,  range 
20.  B^nmmett  immediately  took  possession 
not  only  of  the  part  described  in  the  deed 
but  the  strip  in  dispute  as.  well.  It  also  ap- 
pears that  under  this  oral  agreement  Brum- 
mett was  to  give  15  feet  off  of  the  south  side 
of  the  strip  for  a  road,  and  Harryman,  his 
grantor,  was  to  give  a  like  strip  off  of  the 
remaining  portion  of  his  land  to  the  south 
thereof.  This  agreement  seems  to  have  been 
executed,  for  it  appears  that  at  least  partial 
fences  were  erected  for  this  road  and  the 
same  was  used  as  a  road.  Brummett's  title 
passed  to  defendant  Patterson,  and  Harry- 
man's  title  through  mesne  conveyances  pass- 
ed to  the  plaintiff  Brown  in  1901.  It  also 
appears  that  none  of  the  mesne  conveyancers 
actually  claimed  the  strip  in  dispute,  although 
by  deed  they  conveyed  It  The  questions 
now  urged  involve  the  admissibility  of  cer- 
tain excluded  evidence  and  the  giving  and 
refusing  of  certain  instructions,  which  can 
be  better  noticed  in  the  course  of  the  opinion. 

1.  Whilst  Harryman  was  yet  Ip  the  pos- 
session of  the  40  acres  now  owned  by  Brown, 
it  is  alleged  he  had  a  conversation  with  Pat- 
terson, the  defendant  in  which  he  stated  to 
Patterson  where  the  south  boundary  line  of 
the  40  now  owned  by  Patterson  was,  and  this 
declaration  of  the  party  in  possession  was 
excluded  by  the  court  In  so  far  as  the  wit- 
ness Patterson  is  concerned.  Admissions 
made  by  Harryman  to  other  witnesses,  and 
also  a  letter  from  Harryman,  indicating  the 
line  was  where  defendant  now  claims  it  to 
be,  and  that  such  line  had  been  previously 
agreed  upon  and  the  strip  of  two  and  one- 
half  acres  sold  to  Brummett,  at  date  of  deed, 
was  admitted.  It  is  not  disputed  by  the 
learned  counsel  for  plaintiff  that  the  admis- 
sions of  a  party  in  possession  can  be  proved 
in  so  far  as  such  admissions  tend  to  show 
his  claims  or  disclaims,  or  in  other  words,, 
in  BO  far  as  they  go  to  the  extent  and  char- 
acter of  the  title  under  which  be  holds  pos- 
session. Neither  do  they  deny  that  such  ad- 
missions, if  made  to  third  persons,  may  not 
be  used  as  against  the  subsequent  purchas- 
ers of  the  property  claimed  under  the  person 
making  such  admissions.  The  defendant  by 
proper  questions  tried  to  prove  these  admis- 
sions by  the  defendant  himself,  over  and 
above  certain  admissions  proved  by  third 
parties.    This  proof  the  court  excluded. 

We  are  of  opinion  that  the  court  was  cor- 
rect in  excluding  the  testimony  of  Patterson 
upon  this  point  It  being  shown  that  Harry- 
man was  dead  at  date  of  trial.  This  con- 
struction given  to  section  4B52,  Rev.  St  1899^ 
(Ann.  St  1906,  p.  2520)  by  the  court  bears  out 
the  Judgment  of  the  court  below.  Pattersoik 
was  a  ^subsequent  grantee  from  Brummett. 
Brummett  and  Harryman  were  the  contract 
makers.  Patterson  was  a  party  to  the  suit 
and  was  holding  under  the  alleged  agreement 
previously  had  with  Harryman  and  Brum- 
mett Section  4662,  supra,  closed  his  lips  up- 
on the  death  of  Harryman.    Patterson  was- 
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not  a  stranger  to  tbe  alleged  contra^^  with 
Brummett  He  was  Brummett's  subsequent 
grantee  and  assignee  of  Brummett's  claim 
against  Harryman,  which  claim  of  Brum- 
mett was  the  question  at  issue  and  on  trial, 
although  then  held  by  Patterson. 

The  statute  mentioned  disqualified  Patter- 
son, and  as  the  trial  court  admitted  other  ad- 
missions of  Harryman,  whilst  be  was  in  pos- 
session, from  witnesses  who  were  third  per- 
■ons,  tn  this  regard  the  court  could  not  have 
been  expected  to  go  further.  In  other  words 
whilst  the  third  parties  were  competent  to  tes- 
tify to  the  admissions  of  Harryman,  whilst 
In  possession  of  the  land  south  of  that  now 
owned  by  defendant,  it  does  not  follow  that 
a  prlry  to  such  contract,  or  the  beneficiary 
of  such  contract  or  admission  can  testify 
when  It  is  shown  that  the  opposing  party  Is 
dead.  The  cases  cited  by  defendant  are 
easily  distinguished  upon  principle.  The 
■tatnte  Itself  Is  too  familiar  to  the  bar  of  the 
state  to  require  reproduction  here.  This  con- 
tention of  the  defendant  will  be  ruled  against 
him. 

2.  Defendant  claims  that  there  Is  flagrant 
error  in  the  first  instruction  given  In  behalf 
of  the  plaintiff.  The  Instruction  reads:  "The 
court  Instructs  the  Jury  that,  under  the  un- 
disputed evidence  In  this  case,  the  plaintiff  is 
the  owner  of  the  strip  of  land  In  controver- 
sy, unless  tbe  defendant  has  acquired  the 
right  to  the  same  by  virtue  of  the  statute  of 
limitations  as  defined  In  the  other  Instruc- 
tions, therefore  your  verdict  must  be  for  the 
plaintiff  unless  you  believe  from  the  evidence 
that  the  defendant  has  established  his  de- 
fense, tliat  he  is  entitled  to  hold  said  land 
by  virtue  of  the  statute  of  limitations  as  here- 
inafter defined." 

It  wUl  be  noticed  that  this  instruction  lim- 
its the  defendant  to  the  one  defense  of  th« 
statute  of  Umitatlona  It  undertakes  to  and 
does  fix  the  issue  to  be  tried  before  the  jury. 
One  paragraph  of  the  answer  pleads  estop- 
pel. It  pleads  valuable  improvements  had 
been  made  upon  the  land  with  the  knowledge 
and  consent  of  plaintiff's  grantor,  and  for 
that  reason  the  plaintiff  was  estopped  now 
to  claim  tbe  land.  Tbe  evidence  upon  this 
point  tends  to  show  that.  Immediately  after 
Brummett  got  the  land  from  Harryman,  he 
began  clearing  the  land  and  fencing  It.  Tliat 
this  was  done  with  the  knowledge  of  Harry- 
man. The  evidence  as  to  the  acts  of  the 
parties  strongly  tends  to  show  some  agree- 
ment or  understanding  about  this  line.  That 
Patterson  completed  the  fence  and  as  we 
take  It  from  the  evidence  reduced  the  land 
to  cidtlvatlon.  All  this  was  done  with  the 
knowledge  of  Harryman,  or  his  immediate 
grantees  of  the  Brown  tract  The  evidence 
shows  that  Harryman  started  to  build  a  fence 
<m  the  south  of  Brummett's  fence  some  30 
feet,  and  that  Brummett  cut  out  the  fence 
row  and  a  part  of  the  Intended  road.  It 
would  seem  that  tbe  land  was  rough  land. 
Tbe  answer  as  said  contained  a  plea  of  es- 


toppel. Under  this  evidence  the  question  of 
estoppel  was  In  this  case,  and  the  coiu^ 
erred  In  giving  this  instruction,  one  for 
plaintiff,  which  limited  the  defense  of  de- 
fendant to'  that  of  the  statute  of  limitations 
alone. 

Going  a  step  further  upon  the  question  of 
estoppel,  the  plaintiff's  counsel  claimed  that 
there  was  no  disputed  boundary  line,  because 
both  Brummett  and  Harryman  knew  the  true 
line,  and  therefore  there  was  no  occasion  for 
an  agreed  boundary  line,  and  no  proof  In 
the  record  of  such  an  agreement  Grant  this 
to  be  true,  and  the  evidence  tends  to  show 
that  Harryman  did  know  the  true  line,  but 
there  is  evidence  In  the  record  showing  that 
Harryman  said  that  this  strip  had  been  sold 
to  Brummett  There  is  proof  that  Harryman 
lived  there  for  several  years  after  Patterson 
purchased,  and  that  he  must  have  known  and 
did  know  of  these  Improvements.  Harryman 
therefore  stood  by  and  misled  Brummett  and 
Patterson  to  do  acts  to  their  detriment,  i.  e., 
to  fence  and  reduce  to  cultivation  this  land. 
Had  both  Brummett  and  Harryman  been  ig- 
norant of  the  true  line,  but  were  acting  upon 
what  they  supposed  to  be  the  true  line,  these 
acts  of  Brummett  and  Patterson  would  not 
constitute  estoppel,  but  where  Harryman  is 
shown  to  have  said  that  he  sold  the  land  to 
Brummett,  and  evidently  knew  the  true  line, 
and  then  stood  by  and  permitted  valuable 
improvements  to  be  made,  and  he  himself  par- 
ticipated therein  by  building  his  own  fence  30 
feet  south  of  the  one  being  built  by  Brum- 
mett, the  question  of  estoppel  com^  in  tbe 
case.  In  such  case  there  would  be  the  will- 
ful misleading  of  one  party  by  the  other  to 
the  detriment  of  such  party  doing  the  acts  of 
Improvement 

In  discussing  a  very  similar  case,  wherein 
we  held  that  there  was  no  estoppel  by  reason 
of  the  land  being  reduced  to  cultivation  and 
fenced  under  the  facts  of  that  case,  Foard  v. 
McAnaUy,  215  Mo.  390, 114  S.  W.,  loc.  clt  995, 
we  took  occasion  to  further  say:  "It  must  be 
borne  in  mind  that  we  are  dealing  now  with 
the  question  of  estoppel,  and  that  too.  In  the 
absence  of  an  agreed  line.  If  the  evidence 
had  disclosed  a  division  line  agreed  upon  by 
the  parties,  and  In  addition  the  doing  of  some 
act  by  one  of  the  parties  in  pursuance  of 
such  agreement  and  understanding,  which 
act  was  Induced  by  the  conduct  as  expressed 
In  the  agreement  and  which  act  was  detri- 
mental to  the  party,  then  we  can  see  elements 
of  estoppel  in  pais;  but  on  the  other  hand, 
if  the  building  of  the  fence,  the  plowing  and 
cultivation  of  the  ground,  and  the  continuous 
use  and  possession  thereof,  which  are  the 
acts  Involved  here,  were  superinduced  by  the 
mistaken  view  entertained  by  both  parties 
that  the  supposed  line  was  the  true  line — and 
we  repeat  without  It  being  an  agreed  line — 
then,  under  our  holdings,  we  see  no  elements 
of  estoppel  In  pals.  In  snch  case  there  Is  no 
willful  misleading  of  one  party  by  the  other 
to  his  detriment    If  the  plaintiff  had,  as  a 
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matter  of  fact,  known  the  true  line,  and  by 
«itber  acts  or  worda  so  conducted  himself  as 
to  have  misled  Meador,  to  his  detriment,  then 
a  differ^it  question  would  be  here." 

The  case  at  bar  oomes  within  the  latter 
clause  of  the  quotation  atK>Te  made.  The 
trial  court  refused  an  instruction  upon  estop- 
pel asked  by  the  defendant,  and  whilst  the 
form  of  the  instruction  may  not  fully  meas- 
ure up  to  the  law,  yet  he  bad  already  cut 
out  the  entire  question  by  this  instruction 
No.  1  for  plaintiff,  and  defendant's  Instruc- 
tion is  at  least  sufficient  to  show  that  he  was 
pressing  that  defense.  For  the  error  in  giv- 
ing instructliHi  No.  1  for  plaintiff  the  case 
must  be  reversed  and  remanded,  and  in 
view  of  these  facts,  another  question  as  to 
the  admissibility  of  evidence  should  be  passed 
upon  which  we  will  do  in  the  next  paragraph. 

3.  A  deposition  of  the  wife  of  Brummett 
was  offered  in  evidence  by  the  defendant. 
Brummett  had  been  dead  for  some  years  and 
his  wife  had  remarried  to  a  Mr.  Hocker,  and 
lived  at  the  date  of  the  trial  in  California. 
In  this  deposition  she  testifies  to  many  things, 
some  important  and  some  unimportant,  which 
were  ,of  her  own  individual  knowledge.  In 
the  deposition  she  testifies  to  an  agreement 
between  Harryman  and  ber  husband  as  to 
where  the  south  line  of  the  present  Patter- 
son tract  should  be  as  well  as  to  an  agree- 
ment as  to  a  road  that  was  to  be  made  be- 
tween Harryman  and  ber  husband,  who  was 
then  purchasing  the  Patterson  land.  She  tes- 
tifies to  the  character  of  the  land  at  that  time. 
She  testifies  as  to  wbat  her  husband  did  In 
the  way  of  improving  tbe  land  by  fencing  and 
clearing  out  a  fence  row.  This  question  nec- 
essarily divides  itself  into  two  parts:  (1)  As 
to  things  which  tbe  wife  knew  of  her  own 
knowledge  and  without  talk  with  her  hus- 
band; and  (2)  the  conversation  beard  by  ber 
and  had  by  ber  busband  and  Harryman. 

(a.)  At  the  common  law,  the  wife  was  not 
disqualified  from  testifying  in  a  suit  between 
strangers.  1  Greenleaf  Ev.  (16th  Ed.)  {{  341- 
2.  As  to  facts  which  she  knew  of  her  own 
knowledge,  and  there  are  some  such  facts  in 
this  deposition,  there  can  be  no  question  as  to 
her  right  to  testify.  In  case  of  Sbanklln  v. 
McCracken,  140  Mo.,  loc.  dt,  358,  41  S.  W. 
901,  this  court  In  banc  said:  "Tbe  evidence 
offered  In  this  case  clearly  does  not  come 
within  the  rule  of  exclusion  laid  down  in  any 
of  these  cases.  Tbe  evidence  offered  was 
simply  an  act  of  the  husband  unconnected 
with  any  'admission  or  conversation'  with 
bim,  a  knowledge  of  which  the  witness  de- 
rived not  from  her  husband,  but  from  the  ex- 
ercise of  ber  own  sense  of  sight,  and  we 
think  tbe  court  committed  error  In  reject- 
ing it" 

Tbe  evidence  referred  to  was  the  proffered 
testlaiony  of  the  widow  as  to  the  act  of  the 
delivery  of  a  deed  to  her  deceased  husband. 
Other  cases  are  to  tbe  effect  that  tbe  widow 
can  testify  to  matter  of  her  own  knowledge. 
I  Oreenteaf  on  Ev.  (IGth  Ed.)  i  254;  Cornell 


V.  Yanartsdalen,  4  Pa.,  loc.  dt  874;  Ryan  v. 
FoUansbee,  47  N.  H.,  loc.  dt  101;  Elswlck  v. 
Commonwealth,  76  Ky.,  loa  dt  157;  Smith  v. 
Potter,  27  Vt,  loc.  dt  808,  65  Am.  Dec.  198; 
White  V.  Perry,  14  W.  Va.,  loc.  dt  80.  Many 
cases  could  be  dted  but  these  suffice.  In 
Smith  V.  Potter,  dted  above,  Chief  Justice 
Redfield  of  the  Vermont  court  said:  "But 
where  the  busband  has  deceased,  it  has  long 
been  settled  that  the  widow  may  testify  to 
matters  of  ber  own  knowledge  and  indeed  to 
all  matters  in  regard  to  any  transaction  af- 
fecting ber  husband's  interest  unless  it  in- 
volve the  disclosure  of  matters  of  cobfldence 
between  tbe  husband  and  wife,  or  to  trans- 
actions affecting  the  character  of  ber  husband, 
unless  she  is  herself  interested  in  favor  of  the 
testimony  given.  This  was  expressly  dedded 
in  Edgell  v.  Bennett  7  Vt  534.  And  this 
was  before  the  rule  of  the  English  courts, 
and  bas  long  been  practiced  upon,  In  this 
state,  at  the  Jury  trials.  Tbe  statute  having 
removed  all  objections,  on  account  of  inter- 
est it  becomes  an  Inquiry  merely,  whether 
the  testimony  Is  objectionable  as  containing 
matters  of  confidence,  or  tending  to  discred- 
it tbe  busband.  The  deposition  in  question 
does  not  seem  to  be  of  this  character,  and, 
if  relevant  to  the  issue,  was,  we  think,  ad- 
missible." There  was  evident  error  in  ex- 
cluding tbe  deposition  of  Mrs.  Hocker  as  a 
wbole,  and  for  this  error  tbe  cause  should  be 
remanded  for  a  new  trial. 

(b)  But  going  to  tbe  more  vital  question 
and  the  one  which  should  be  passed  upon  In 
order  to  enlighten  the  court  in  the  new  trial, 
L  e.,  should  Mrs.  Hocker  be  permitted  to  tes- 
tify as  to  any  contract  or  agreement  made 
between  Harryman  and  her  deceased  hus- 
band, Brummett,  in  her  presence?  Death 
has  sealed  the  lips  of  both  actors.  Bmm- 
mett's  interest  in  this  agreement  long  since 
passed  to  Patterson,  at  least  In  a  way.  Har- 
ryman's  views  of  the  contract  or  agreement 
and  his  interest  therein,  have  in  a  way  pass- 
ed to  Brown.  Now  can  Brummett's  widow 
declare  to  the  world  this  contract?  Tbe  pres- 
ent action,  so  far  as  the  widow  is  concerned, 
Is  between  strangers.  In  such  case,  she  was 
at  common  law  entitled  to  testify.  Tbe  com- 
mon-law rule  bas  well  been  stated  by  Green- 
leaf.  1  Greenleaf  Ev.  (16th  E}d.)  {|  833c,  334, 
and  335.  In  section  333c,  supra,  it  is  said: 
"Testimony  by  a  bnsband  or  wife  may  involve 
any  one  or  more  of  three  distinct  and  Inde- 
pendent principles,  not  always  kept  separate 
by  authors  and  Judges:  (1)  One  spouse  may 
not  testify  for  the  other;  (2)  one  spouse 
may  not  testify  against  the  other;  (8)  one 
spouse  may  not  testify  to  confidential  com- 
munications by  tbe  other.  Tbe  first  rests 
on  the  notion  of  Interest  1.  e.,  tbe  untrust- 
worthiness  of  one  spouse  as  likely  to  fa- 
vor the  other  by  testifying  falsely  on  the 
other's  behalf.  Tbe  second  rests  on  a  no- 
tion of  policy  or  sentiment  that  it  is  a  hard- 
ship to  the  one  to  be  condemtaed  by  the 
testimony  of  the  other,  and  tbat  the  allow- 
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anee  of  snch  a  practice  would  tend  to  dis- 
turb marital  harmony.  The  third  rests  on  a 
public  policy  similar  to  that  which  protects 
confidential  communications  between  attor- 
ney and  client,  goTemment  and  informer,  and 
certain  other  classes  of  persons;  the  thought 
being  that  the  full  activity  and  benefit  of 
the  relation  cannot  be  attained  unless  the 
persons  in  it  have  full  security  In  advance 
that  their  confidences  cannot  be  disclosed." 
The  evidence  ottered  In  this  deposition  as 
to  the  contract  falls  under  the  ban  of  neither 
of  the  three  principles  announced  by  the  au- 
thor, nor  under  the  reasons  for  the  three 
principles.  For  In  the  case  at  bar  the  sur- 
viving spouse  Is  neither  testifying  for  or 
against  her  husband,  nor  is  she  testifying  to 
confidential  communications  between  hus- 
band and  wife.  Confidential  communications 
between  husband -and  wife  usually  fall  un- 
der the  ban  of  secrecy,  notwithstanding  the 
relationship  has  ceased  either  by  divorce  or 
death.  But  the  evidence  here  Is  not  In  the 
nature  of  confidential  communications  be- 
tween husband  and  wife.  There  can  be  no 
each  character  of  conversation  in  the  pres- 
ence of  a  third  party.  But,  further,  this  is 
not  a  conversation  between  husband  and 
wife,  bnt  a  conversation  between  the  hus- 
band and  a  third  party  in  the  presence  of  the 
wife.  Leaving  out  for  the  present  the  con- 
sideration of  our  statute,  which  we  will  con- 
sider in  another  paragraph,  we  are  of  opin- 
ion that  the  testimony  of  this  woman  was 
competent  on  the  matter  of  the  agreement. 

In  addition  to  the  authorities  cited  and  dls- 
cnssed,  supra,  the  following  additional  cases 
lend  support  to  these  views.  McGnlro  v. 
Maloney,  1  B.  Mon.  (Ky.)  224;  Splvey  et  al. 
T.  Platon,  29  Arlt.,  loc.  cit  808;  Litchfield 
T.  Merritt,  102  Mass.,  loc.  cit  624;  Pratt  ▼. 
Delavan,  17  Iowa,  loc.  cit  309;  Stuhlmuller 
T.  ESwlng,  80  Miss.  447;  French  v.  Ware,  65 
Tt  338,  26  AU.  1096. 

4.  Bat  in  arguing  that  this  testimony  of 
the  widow  Is  Incompetent  the  plalntift  plants 
himself  behind  a  proviso,  at  the  end  of  sec- 
tion 46B6,  Rev.  St  1899  (Ann.  St  1906,  p. 
2536).  The  section  in  full  reads:  "No  mar- 
ried woman  shall  be  disqualified  as  a  wit- 
ness in  any  civil  salt  or  proceeding  prosecut- 
ed in  the  name  of  or  against  her  husband, 
whether  joined  or  not  with  her  husband  as  a 
party,  in  the  following  cases,  to  wit:  First, 
In  actions  upon  policies  of  Insurance  of  prop- 
arty,  so  far  as  relates  to  the  amount  and  val- 
ue of  the  property  alleged  to  be  Injured  or 
destroyed; '  second,  in  actions  against  car- 
riers, so  far  as  relates  to  the  loss  of  property 
and  the  amount  and  value  thereof;  third,  In 
all  matters  of  business  transactions  when 
the  transaction  was  had  and  conducted  by 
such  married  woman  as  the  agent  of  her 
bnsband;  and  no  married  man  shall  be  dis- 
qualified as  a  witness  In  any  such  civil  suit 
or  proceeding  prosecuted  in  the  name  of  or 
against  his  wife,  whether  he  be  joined  with 
ber  or  not  as  a  party,  when  such  suit  or  pro- 


ceeding Is  based  npon,  grows  out  of,  or  is 
connected  with,  any  matter  of  business  or 
business  transaction  where  the  transaction 
of  business  was  had  with  or  was  conducted 
by  such  married  man  as  the  agent  of  bis 
wife:  Provided,  that  nothing  in  this  section 
shall  be  construed  to  authorize  or  permit 
any  married  woman,  while  the  relation  ex- 
ists, or  subsequently,  to  testify  to  any  admis- 
sion or  conversations  of  her  husband,  wheth- 
er made  to  herself  or  to  third  parties." 

As  said  by  Henry,  J.,  In  Holman  v.  Bachns, 
73  Mo.,  loc.  cit  60:  "The  proviso  Is  clumsily 
constructed."  Plaintiff  relies  upon  this  Hol- 
man Case,  and  the  cases  of  Moore  v.  Wlngate. 
63  Mo.  898,  and  Johnson  v.  Quarles,  46  Mp. 
428,  as  supporting  his  contention  that  this 
proviso  excludes  the  testimony  of  Mrs.  Hock- 
er  as  to  the  conversation  had  In  her  presence. 
He  also  relies  upon  several  cases  from  the 
Courts  of  Appeals,  which  cases  cite  the  cases 
from  this  court,  supra.  The  broad  lan- 
guage of  the  Holman  and  Moore  Cases  was 
thus  commented  upon  by  this  court  In  the 
more  recent  case  of  Lynn  v.  Hockaday,  162 
Mo.,  loc.  cit  123,  61  8.  W.  888  (85  Am.  St 
Rep.  480):  "In  Moore  v.  Wlngate,  63  Mo. 
398,  loc.  dt.  400,  concerning  the  proviso  now 
under  discussion.  It  was  said:  This  provi- 
sion of  the  statute  was  intended  to  apply  to 
all  cases,  whether  the  husband  was  a  party 
to  the  action  or  not'  The  language  is  broad- 
er there  than  necessary ;  it  would  have  been 
BuflBclent  If  It  said  that  the  provision  applied 
to  the  facts  of  that  case.  And  perhaps  all 
that  there  was  Intended  was  that  it  applied 
as  well  to  a  case  In  which  her  husband  or  his 
estate  was  Interested  as  it  did  to  a  case  in 
which  he  was  a  party.  That  it  was  not  in- 
tended to  construe  the  statute  as  Imposing 
a  new  disqualification  on  a  wife  is  shown  by 
the  words  immediately  following:  'It  was 
intended  to  leave  the  disabilities  of  a  married 
woman,  in  reference  to  these  matters,  just 
as  they  were  at  common  law.'  In  Holman 
V.  Bacbus,  73  Mo.  49,  a  similar  broad  ex- 
pression Is  fotmd,  but  the  same  idea  prevails 
through  the  opinion,  that  the  statute  only 
dealt  with  existing  common-law  disabili- 
ties. In  that  case  the  estate  of  deceased 
husband,  though  not  sued,  was  interested. 
There  Is  nothing  in  Willis  v.  Gammill,  67 
Mo.  730;  McFadln  v.  Catron,  120  Mo.  253 
[25  S.  W.  506],  or  Shanklln  v.  McCracken, 
140  Mo.  356  [41  S.  W.  898]  to  which  we  are 
referred,  contrary  to  this  view." 

In  the  same  case  in  discussing  the  force 
and  effect  of  this  proviso,  this  court  further 
said:  "But  there  was  no  objection  made  to 
her  competency  as  a  witness  on  the  ground 
that  she  was  a  party  in  Interest  to  the  con- 
tract alleged  to  have  been  made  by  the  de- 
ceased, but  it  was  only  on  the  ground  thai 
she  was  the  wife  of  deceased,  and  the  argu- 
ment in  the  bri^  of  counsel  Is  that  she  was 
disqualified  by  the  terms  of  the  proviso  in 
section  8922,  Revised  Statutes  1889,  now  sec- 
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Hon  4656,  Revised  Statutes  1899.  The  stat- 
ute declares  that  no  married  'woman  shall 
be  disqualified  as  a  witness  in  a  civil  suit 
prosecuted  in  the  name  of  or  against  her 
husband  in  certain  cases,  and  specifies  the 
cases,  but  this  is  not  one  of  them.  Then  it 
adds:  'Provided,  that  nothing  In  this  sec- 
tion shall  be  construed  to  authorize  or  pre- 
vent any  married  woman,  while  the  relation 
exists,  or  subsequently,  to  testify  to  any  ad- 
mission or  conversations  of  her  husband, 
whether  made  to  herself  or  to  third  parties.' 
Tliat  proviso  by  its  very  terms  Is  only  a  re- 
striction of  the  right  In  that  section  confer- 
red. The  section  enables  a  married  woman 
to  testify  in  certain  kinds  of  cases  in  which 
by  the  common  law  she  was  disqualified,  but 
having  qualified  her  as  a  witness  in  those 
cases,  It  adds  In  effect,  that  In  exercising 
the  right  there  conferred  she  is  not  to  speak 
of  wtiat  her  husband  may  have  said  to  her 
or  to  any  one  else.  It  Is,  on  the  whole,  an 
enabling  and  not  a  disabling  statute.  Bates 
T.  Forcht,  89  Mo.  121  [1  S.  W.  120].  The  re- 
striction in  the  proviso  is  not  on  a  capacity 
she  had  before,  but  only  on  the  privilege 
there  conferred.  At  common  law.  In  a  suit 
between  strangers,  In  which  neither  the  in- 
terest of  herself  nor  that  of  her  husband  was 
affected  she  was  a  competent  witness  to  tes- 
tify to  a  conversation  between  her  husband 
and  a  third  person.  1  Greenleaf  Ev.  (16tb 
Ed.)  §§  341,  342.  Such  a  case  would  not  come 
within  the  purview  of  that  statute." 

It  thus  appears  that  we  have  held  that  the 
purpose  of  this  proviso  was  to  restrict,  in 
the  way  mentioned  in  the  proviso,  the  grants 
contained  In  the  previous  provisions  of  the 
statute;  that  its  purpose  was  not  to  take 
from  the  body  of  the  common  law  rights 
there  given,  but  simply  restrict  the  terms  of 
the  preceding  portions  of  the  statute.  We 
are  firmly  of  the  opinion  that  the  views  In 
the  Liynn  Case  are  correct  The  purpose  of 
a  proviso  Is  not  to  create  new  rights  or  make 
new  law  or  to  take  away  old  rights  existing 
under  the  law  or  to  repeal  a  part  of  existing 
substantive  law,  but  to  restrict  or  restrain 
the  preceding  portion  of  the  statute  of  which 
It  forms  a  part.  As  has  been  often  said  this 
statute  is  an  enabling  statute  and  not  a  dis- 
abling statute.  If  plaintiff's  contention  is 
true,  It  is  both,  for  the  first  part  gives  rights 
not  possessed  under  the  common  law,  and 
proviso  takes  away  rights  previously  possess- 
ed under  the  common  law. 

In  addition  to  what  Valllant,  X,  said  in  the 
Lynn  Case  it  might  not  be  amiss  to  look 
elsewhere.  In  ease  of  People  ex  rel.  Murphy 
v.  Kelly,  5  Abb.  N.  C,  loc.  dt  405,  the  New 
York  Court  of  Appeals  adopts  this  definition 
of  proviso,  as  taken  from  Matter  of  Second 
Ave.  M.  a  Church,  06  N.  Y.  395:  "A  proviso 
in  a  grant  or  enactment  is  something  taken 
back  from  the  power  first  declared.  The 
grant  or  enactment  is  to  read,  not  as  if  the 
larger  power  was  ever  given,  but  as  if  no 
more  was  ever  given  than  is  contained  with- 


in the  terms  or  bonds  of  the  proviso."  As 
applied  to  an  enactment  or  law.  Words  and 
Phrases,  vol.  6,  p.  5755,  thus  speaks  of  the 
office  of  a  proviso:  "The  office  of  a  'proviso' 
Is  to  limit  or  restrict  the  general  language 
preceding  it,  and  not  to  enlarge  the  enacting 
clause.  Commonwealth  v.  Charity  Hospital, 
48  Atl.  906,  007,  199  Pa.  119;  Patterson  v. 
Winn,  24  D.  S.  (11  Wheat.)  880,  387,  6  L.  Ed- 
500 ;  Van  Relpen  v.  Jersey  City,  33  Atl.  740. 
742,  58  N.  J.  Law,  262;  State  v.  Browne,  57 
N.  W.  659,  660,  56  Minn.  269."  So,  too,  says 
Black  on  Interpretation  of  Laws,  page  271: 
"The  office  of  a  proviso  is  not  to  enlarge  or 
extend  the  act  or  the  section  of  which  it  is 
a  part,  but  rather  to  put  a  limitation  or  a 
restraint  upon  the  language  which  the  Legis- 
lature has  employed."  In  32  Cyc.  p.  743,  the 
following  outline  of  the  purposes  of  a  proviso 
to  a  law  is  given:  "A  clause  which  gener- 
ally contains  a  condition  that  a  certain  thing 
shall  or  shall  not  be  done  in  order  that  some- 
thing in  another  clause  shall  take  effect; 
something  ingrafted  upon  a  preceding  enact- 
ment, generally  introduced  by  the  word  'pro- 
vided'; something  grafted  upon  a  preceding 
enactment,  and  is  legitimately  used  for  the 
purpose  of  taking  special  cases  out  of  the 
general  enactments,  and  providing  specially 
for  them;  something  taken  back  from  the 
power  first  declared."  To  a  like  effect  is  2 
Lewis'  Sutherland  Statutory  Construction,  p. 
674,  whereat  it  is  said:  "The  proper  function 
of  a  proviso  being  to  limit  the  language  of  the 
Legislature,  it  will  not  be  deemed  intended 
from  doubtful  words  to  enlarge  or  extend 
the  act  or  the  provision  on  which  it  is  in- 
grafted." And  on  the  preceding  page,  the 
same  author  says:  "The  natural  and  appro- 
priate office  of  the  proviso  being  to  restrain 
or  qualify  some  preceding  matter,  it  should 
be  confined  to  what  precedes  it,  unless  it 
clearly  appears  to  have  been  intended  to 
apply  to  some  other  matter.  It  is  to  be  con- 
strued in  connection  with  the  section  of 
which  it  forms  a  part,  and  it  is  substantially 
an  exception.  If  it  be  a  proviso  to  a  particu- 
lar section,  it  does  not  apply  to  others  un- 
less plainly  intended.  It  should  be  construed 
with  reference  to  the  Immediately  preceding 
parts  of  the  clause  to  which  It  is  attached. 
In  other  words,  the  proviso  will  be  so  restrict- 
ed in  the  absence  of  anything  in  Its  terms,  or 
the  subject  it  deals  with,  evincing  an  inten- 
tion to  give  it  a  broader  effect.  It  Is  not  an 
arbitrary  rule  to  be  enforced  at  all  events, 
but  Is  based  on  the  presumption  that  the 
meaning  of  the  lawmaker  is  thereby  reached." 
As  stated  by  Judge  Henry,  this  proviso 
is  not  as  clear  as  it  might  be,  but  there  is 
nothing  in  It  to  indicate  a  purpose  upon  the 
part  of  the  Legislature  to  branch  out  into  the 
field  of  changing  the  prior  existing  substan- 
tive law.  A  fair  and  reasonable  construc- 
tion was  given  to  it  by  Valllant,  J.,  in  the 
Lynn  Case,  supra.  The  act  itself,  which  in 
present  form  appeared  first  in  1874,  grants 
to  the  wife  the  privilege  of  testifying  for 
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ber  hosband  In  three  classes  of  cases;  and 
to  the  tansband  the  right  to  testify  for  his 
wife  In  one  class  of  cases.  Prior  to  1874,  the 
husband  was  not  included.  The  act  itself 
then  grants  rights  which  were  not  enjoyed 
under  the  common  law.  It  enables  the  hus- 
band and  wife  to  testify  where  they  could  not 
testify  before  nnder  the  law.  It  is  more 
reasonable  to  say  that  the  tieglslature  meant 
by  this  proviso  to  say  to  the  wives:  We 
have  given  you  the  right  to  testify  in  certain 
cases,  but  in  so  doing  you  must  not  do  the 
things,  mentioned  in  the  proviso,  than  it  would 
be  to  say  to  them,  that  whilst  by  the  body  of 
the  act  we  have  given  you  rights  not  possess- 
ed under  the  common  law,  yet  by  the  pro- 
viso we  have  made  some  new  substantive 
law,  by  taking  from  you  other  rights  which 
yon  did  possess  at  common  law.  The  Lynn 
Case  properly  defines  the  scope  and  meaning 
of  the  proviso  involved  in  this  suit  It  is 
not  the  purpose  of  a  mere  proviso  to  add  to 
the  body  of  the  substantive  law,  nor  to  take 
anything  therefrom.  Its  purpose  is  to  re- 
strict, limit,  or  explain  the  general  terms 
of  the  act  of  which  It  forms  a  part  (Vol.  6, 
Words  and  Phrases,  title  "Proviso.")  So  con- 
struing this  proviso,  and  It  appearing  that  at 
common  law  Mrs.  Hocker  was  a  competent 
witness  in  an  action  between  strangers,  it 
follows  that  her  whoie  deposition  was  com- 
petent. 

6.  Appellant  insists  in  the  assignment  of 
errors  that  the  trial  court  erred  in  giving  In- 
struction No.  2  for  the  plalntifC.  This  in- 
struction declares  that  an  oral  agreement  to 
sell  the  disputed  property  by  Harryman  to 
Bmmmett  is  void.  And,  further,  that  no 
contract  for  the  sale  of  real  estate  is  valid 
unless  In  writing.  The  instruction  is  a  little 
emphatic  in  Its  wording,  but  was  perhaps  well 
enough  nnder  the  pleadings.  A  verbal  con- 
tract to  convey  lands  Is  not  always  void,  but 
specific  performance  thereof  may  be  enforced 
under  conditions  well  known  to  the  profes- 
sion. 

Upon  the  whole,  this  cause  should  be  and 
to  reversed  and  remanded. 

VALUANT,  J.,  concurs.  WOODSON,  J., 
concurs  in  result  and  in  the  opinion,  except 
he  expresses  no  opinion  on  the  Holman  and 
Wlngata  Cases  discussed  in  this  opinion. 
LAMM,  P.  J.,  does  not  sit 


McKBB  et  al.  v.  DOWNING. 

(Supreme  Court  of  Missouri,   Division  No.  2. 

Dec.  14, 1909.) 

1.  TstrSTB  (I  SBG*)  —  EsTABLISHlfENT— Neces- 
SABT  PARTIEB— AnUINIBTBATOR. 

In  a  snit  by  heirs  to  establish  a  resulting 
trust  in  land  on  the  ground  that  defendant,  dece- 
dent's husband,  used  ber  separate  property  to 
buy  the  land  and  took  title  to  himself,  where  it 


was  not  charged  in  the  petition  that  the  land 
was  needed  to  pay  decedent's  debts,  and  it  did 
not  appear  that  she  had  any  debts  at  her  death 
or  that  any  administrator  had  been  appointed,  or, 
if  there  had,  whether  or  not  he  had  made  final 
settlement,  snch  administrator  was  not  a  neces- 
sary party,  since  the  land  on  decedent's  death 
descended  to  her  heirs,  subject  to  the  paramount 
right  of  creditors  of  the  estate  to  have  it  sold 
by  the  administrator,  upon  an  order  of  court,  to 
pay  decedent's  debts. 

[Eld.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §§  574r-577;  Dec.  Dig.  §  3(56.*] 

2.  Trusts  (§359*)— Resulting  Trusts— Rem- 
edies OF  Beneficiaries. 

Those  who  are  the  equitable  beneficial  own- 
ers of  a  fund  which  has  been  invested  by  another 
in  land,  who  has  taken  the  legal  title  to  him- 
self, may  sue  for  the  land  itself  or  for  the 
amount  of  money  so  converted,  with  interest 
thereon  from  the  time  of  the  conversion. 

[Bd.  Note. — For  other  cases,  see  Trusts,  Dec 
Dig.  S  359.*] 

3.  Parties  (§  75*)- Defects— Mode  of  Rais- 
ing Objection. 

A  defect  of  parties  plaintiff  cannot  be  rais- 
ed by  a  motion  for  judgment  on  the  pleadings, 
but  if  the  defect  is  apparent  on  the  face  of  the 
petition,  it  must  be  raised  by  demurrer,  and,  if 
the  petition  is  sufficient  on  its  face,  the  objec- 
tion must  be  taken  by  the  answer. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  §§  113,  116 ;   Dec.  Dig.  }  75.*J 

4.  Pleading  (§  345*)  —  Motions  —  Judgment 
ON  Pleadings. 

Defendant  is  not  entitled  to  judgment  upon 
the  mere  filing  of  the  petition,  unless  the  peti- 
tion states  such  facts  as  clearly  show  that  plain- 
tiff is  not  entitled  to  judgment. 

[Ed.    Note. — ^For   other   cases,    see   Pleading, 
Cent  Dig.  f  1055 ;  Dec.  Dig.  8  34.5.*] 

5.  lilMITATION  OF  ACTIONS  (§  73*) — ^ACTION  TO 

Recover  Land  Held  in  Trust  —  Applica- 
tion OF  Statutes. 

Rev.  St  1899,  |  4271  (Ann.  St  1906,  p. 
2345),  provides  that  civil  actions  other  than 
those  for  the  recovery  of  real  property  can  only 
be  commenced  within  the  periods  prescribed  in 
the  article  (article  2,  of  fhe  cb°&pter  "Limita- 
tion of  Actions,"  relating  to  i>ersonal  actions). 
Section  4279  provides  that,  if  any  person  enti- 
tled to  bring  an  action  specified  in  the  article 
be  under  any  of  certain  disabilities,  he  may 
sue  after  its  removal.  Section  4281  of  the 
same  article  provides  that  if  any  person  so  en- 
titled to  sue  die  t>efore  the  expiration  of  the  time 
therein  limited  for  the  commencement  of  salt, 
if  such  cause  of  action  shall  survive  to  his  rep- 
resentatives, his  executor  or  administrator  may, 
after  the  expiration  of  such  time  and  within  one 
year  after  such  death,  commence  such  action,  but 
not  thereafter.  Held,  that  section  42S1  applies 
only  to  personal  actions  and  not  to  a  suit  by 
heirs  to  recover  land  alleged  to  be  held  by  de- 
fendant as  trustee  for  decedent,  his  wife,  and  the 
limitation  applies  only  to  decedent's  executor  or 
administrator. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  {  73.*] 

6.  Limitation  of  Actions  (J  73*)— Action  to 
Recover  Land  Held  in  Trust  —  Married 
Woman  Dying  in  Coverture. 

Such  an  action  to  recover  land  would  be 
governed  by  Rev.  St  1899,  i  4265  (Ann.  St 
1906,  p.  2338),  providing  that  if  a  person  enti- 
tled to  bring  any  action  specified  in  the  article 
(Limitation  of  Real  Actions),  be  at  the  time  of 
the  accrual  of  the  right  of  action  a  married 
woman,  the  time  of  snch  disability  shall  not  be 
any  portion  of  the  time  limited  for  t>eginning 
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the  action,  bot  her  action  will  not  be  barred  for 
24  yeara  iK«n  the  time  it  accrues;  and  section 
4267  proTidinK  that,  it  such  married  woman  die 
intestate  while  under  the  same  coverture  and 
within  24  years  after  the  cause  of  action  ac- 
crued, her  heirs  may  commence  such  action  with- 
in 3  years  after  her  death. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  8  73.*] 

7.  LmiTATiow  OF  Actions  (|  73*)— Action  to 
Recover  IiAnd  IIeld  in  Trust  fob  Ma.b- 
bied  wouan. 

Under  such  statntes,  where  a  woman  was 
married  January  14,  18S1,  and  her  huslmnd,  al- 
leged to  liave  purchased  land  in  his  own  name 
with  her  money,  purchased  it  November  8, 1883, 
and  the  wife  diea  September  14,  1908,  an  action 
by  her  heiis  to  recover  the  land  brought  before 
July  9,  1906,  is  not  barred  by  limitation. 

[EM.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  f  73.*] 

•  8.  LntiTATioN  OF  Actions  (|  193*) —<  Plead- 
ing— SUFFICIKNCT. 

An  allegation  in  an  answer  that  the  action 
was  barred  by  limitation  becanse  not  brought 
within  one  year  after  the  death  of  plaintiffs' 
decedent  does  not  prove  itself,  and  is  not  suffi- 
cient to  show  that  the  suit  was  not  brought 
within  that  time. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,*  Dec.  Dig.  8  193.*] 

9.  Appeai.  and  Ebbob  (8  673*)  —  Recobd — 
Questions  Pbesented  fob  Review. 

Even  if  the  suit  be  considered  a  personal 
action  seeliing  for  a  monetary  judgment  as  for 
conversion,  the  judgment  cannot  be  reversed  be- 
canse the  suit  was  not  brought  within  a  year 
after  the  death  of  plaintifh*  intestate,  where 
there  is  nothing  in  the  record  by  which  it  could 
be  determined  when  the  action  was  brought 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  2878;   Dec.  Dig.  j  673.*] 

10.  Affeai,  and  Ebbob  (8  250*)  —  Review — 
£}quitt  Cases  —  Ebboneous  Rxtijnos  on 
Evidence. 

While  io  a  law  case  the  Supreme  Court 
would  not  consider  an  assignment  of  error  to  the 
admission  of  evidence,  where  no  exception  was 
saved  to  the  conrt's  action  in  declining  to  rule 
thereon,  in  an  equity  case,  the  exclusion  of  com- 
petent testimony  or  the  admission  of  incompe- 
tent testimony  by  the  chancellor  is  of  no  great 
concern  on  appeal,  if  the  evidence  is  so  preserv- 
ed that  the  reviewing  court  can  have  it  all  be- 
fore it;  so  that  it  can  be  considered  for  what 
it  is  worth  and  can  be  admitted  or  excluded,  and 
the  competency  of  plaintiffs  as  witnesses  may  be 
considered  on  such  an  appeal,  though  no  excep- 
tion was  saved  to  the  failure  of  the  chancellor 
to  rule  upon  their  competency. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  14C9-147B;  Dec.  Dig.  8 
230.*] 

11.  Husband  and  Wife  (8 115*)— Wife's  Sep- 
ABATE  B<statb  — Consent  to  Husband's 
Use. 

All  peiBonal  property  belonging  to  a  woman 
at  the  time  of  her  marriage  belongs  to  her  as 
her  separate  estate  unless  reduced  to  the  hus- 
l>and's  possession  with  the  wife's  express,  writ- 
ten assent,  under  the  express  provisions  of  Rev. 
St.  1899,  8  4340  (Ann.  St  190i3,  p.  2382). 

[Ed.  Note.— £V>r  other  cases,  see  Husband  and 
Wife,  Dec.  IMg.  I  115.*] 

12.  Husband  and  Wife  (8135*)— Wife's  Sep- 
arate Estate— Use  bt  Husband  Without 
Wife's  Wbtitbn  Assent. 

Act  of  a  hnsband  in  using  his  wife's  indi- 
vidual, personal  property  to  buy  land  without 


her  written  assent,  and  taking  title  in  his  own 
name,  is  a  fraud. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec  Dig.  8  135.*] 

13.  Witnesses  (8  14o*)— Successors  in  Inteb- 
EST  of  Decedent — Constbuction  of  Stat- 
ute. 

Rev.  St  1899,  8  4652  (Ann.  St.  1906,  p. 
2520),  [{rovidea  that,  in  actions  Where  one  of 
the  original  parties  to  the  contract  or  cause  of 
action  in  issue  and  on  trial,  is  dead,  the  other 
party  to  such  contract  or  cause  of  action  shall 
not  be  permitted  to  testify  either  in  his  own  fa- 
vor or  in  favor  of  any  party  to  the  action  claim- 
ing under  him ;  and  no  party  to  such  suit  or 
proceeding  whose  right  of  action  or  defense  is  de- 
rived to  him  from  one  who  is,  or,  if  living,  would 
be,  subject  to  the  foregoing  disqualification,  shall 
be  admitted  to  testify  in  his  own  favor.  Plain- 
tiffs, heirs  of  decedent,  sued  decedent's  husband 
to  recover  land  purchased  by  him  with  dece- 
dent's separate  property  without  her  written  as- 
sent, title  to  which  was  talten  in  his  own  name. 
Held,  that  plaintiffs  were  not  incompetent  as 
witnesses  because  of  the  incompetency  of  dece- 
dent to  testify  as  "one  of  the  original  parties  to 
the  contract  *  •  •  in  issue  and  on  trial," 
since  no  contract  was  in  issue  in  the  suit,  and 
she  was  not  a  party  to  the  contract  for  the 
purchase  of  the  land  by  her  husband. 

[Ed.   Note. — For  other  cases,   see  Witnesses, 
Dec.  Dig.  8  145*] 

14.  Witnesses  (8  145*1— Successors  in  Inter- 
est  of  Decedent— Construction  of  Stat- 
ute. 

The  statute  providing  that  "the  other  i>arty 
to  such  •  •  •  cause  of  action  shall  not  be 
admitted  to  testify,  either  in  his  own  favor  or  in 
favor  of  any  party  to  the  action  claiming  under 
him,"  meaning  under  the  living  party,  and  not 
the  deceased  party,  plaintiffs  claiming  under 
decedent  would  not  be  disqualified  thereby. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  8  145.*] 

15.  Witnesses  (8  145*)— ^uccesbobb  in  Inteb- 
est  of  Dkcedenp— Constbuction  of  Siat- 

UTE. 

Plaintiffs  were  not  disqualified  by  the  clause, 
"and  no  party  to  such  suit  or  proceeding  whose 
right  of  action  or  defense  is  derived  to  him 
from  one  who  is,  or  if  living,  would  be  subject  to 
the  foregoing  disqualification,  shall  be  admitted 
to  testify  in  his  own  favor,"  since  their  dis- 
qualification is  made  "subject  to  the  foregoing 
disqualification"  of  decedent,  and  the  foregoing 
part  of  the  section  would  not  disqualify  her  but 
only  the  living  party. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  8  146.*] 

16.  Equity  (8  73*)— Action— Laches. 

Courts  do  not  look  favorably  upon  claims  of 
many  years'  standing  where  all  the  facts  might 
have  been  established  by  a  timely  suit  and  aro 
slow  to  disturb  land  titles  whira  have  existed 
for  many  years,  and  where  neither  of  the 
parties  who  are  the  most  concerned  can  testify, 
one  being  dead  and  the  other's  mouth  being  clos- 
ed by  that  fact;  and  under  such. circumstances, 
in  order  to  justify  a  decree  divesting  title  upon 
oral  testimony  detailing,  in  many  cases,  loose 
conversations  which  occurred  years  ago,  the 
chancellor's  mind  must  i>e  satisfied  by  clear  and 
positive  proof. 

[Eld.  Note.— For  other  cases,  see  E^quity,  Cent. 
Dig.  68  222-23A ;  Dec.  Dig.  8  73.*] 

17.  Trusts  (8  89*)— Resultinq  Tbusts— .Ac- 
tion to  Declare  —  Sufficiency  of  Evi- 
dence. 

Evidence  held  not  sufficient  to  establish  a 
resulting  trust  in  land  alleged  to  have  been  pur- 
chased by  a  husband  with  his  wife's  separate 
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pTx>peit7  withoat  lier  express,  written  assent, 
vbo  took  title  in  his  own  name. 

(Bd.  Note.— For  other  cases,  see  Trusts,  Dec. 
Die  I  88i*l 

Amteal  from  Circuit  Coart,  Nodaway  Conn- 
ty;  Wm.  O.  Ellison,  Judse. 

Action  by  Minerva  McKee  and  otben 
against  J.  W.  Downing^.  Decree  for  plalntlfFs, 
and  defendant  appeals.  Berersed  and  re- 
manded. 

J.  H.  Sayler  and  Funk  ft  Crawford,  for  ap- 
pellant 

BUBGESS,  J.  This  \%  a  controversy  over 
the  ownership  of  a  40-acre  tract  of  land  in 
Nodaway  oonnty.  Mo. 

Tbe  petition  states.  In  substance:    That  on 

the day  of  June,  1876,  Thomas  Bym 

died  intestate,  leaying  a  large  amonnt  of  real 
and  personal  property,  and  leavlns  as  his 
only  heirs  and  legal  representatlTes  his  wid- 
ow, Susanna,  and  his  children,  the  plaintlflTs, 
as  follows:  Minerva  Bym,  since  intermar- 
ried with  Joseph  McEee ;  Fannie  Bym,  since 
Intermarried  with  J.  T.  Wells;  Cornelia 
Bym.  since  intermarried  with  Robert  McKee, 
and  Perry  and  Thomas  Bym.  That  after- 
wards, on  the  14th  day  of  January,  1881,  the 
said  Susanna  intermarried  with  J.  W.  Down- 
ing, the  defendant,  and  that  at  the  time  of 
her  said  marriage  she  was  seised  and  possess- 
ed In  her  own  right  as  her  separate  proper- 
ty of  certain  real  estate  and  personal  prop- 
erty, the  latter  consisting  of  horses,  cattle, 
hogs,  money,  notes,  etc.,  of  the  value  of  $3,- 
000.  That  from  the  date  of  her  said  mar- 
riage the  defendant,  without  authority  and 
wltfaoat  her  express  assent  in  writing,  assum- 
ed the  management  and  control  of  her  said 
personal  property,  and  wrongfully  withheld 
possession  of  the  same  from  her.  That  on 
NoTemt)er  8,  1883,  the  defendant  purchased 
from  one  A.  L.  Rogers,  for  a  consideration  of 
9400,  a  tract  of  land  situated  in  Nodaway 
county,  described  as  the  S.  W.  %  of  the  8.  E. 
%  of  section  31,  township  67,  range  33.  That 
the  said  land  so  purchased  by  the  defendant 
was  paid  for  with  the  separate  property, 
money,  and  means  of  his  wife,  the  said  Sus- 
anna, without  her  assent  in  writing,  and  that 
the  defendant  took  title  to  said  land  In  his 
own  name  without  her  knowledge  or  consent. 
That  said  Snsanna  Downing  died  intestate  in 
the  county  of  Nodaway  on  September  14, 
1903,  leaving  as  her  sole  heirs  ai^  legal  rep- 
resentatives these  plaintiffs.  That  the  de- 
fendant wrongfully  withholds  the  poBsession 
of  said  real  estate  from  the  plaintiffs  as  the 
heirs  of  their  mother,  the  said  Susanna.  The 
prayer  of  the  petition  is  that  the  court  de- 
clare the  said  real  estate  to  have  been  the 
separate  property  of  the  said  Susanna  Down- 
ing, and  that  it  be  decreed  that  the  defend- 
ant held  the  same  In  trust  for  her,  and  since 
her  death  to  hold  the  same  for  and  to  the 
nse  of  the  plalntlfFs  as  her  heirs,  and  that 


the  defendant  be  divested  of  the  title  to  said 
real  estate,  and  the  same  be  vested  in  the- 
plaintlfFs,  and  that  the  defendant  be  declared 
a  trustee  for  and  to  the  use  of  the  plaintiffs 
as  to  the  real  estate  so  purchased  and  held 
by  him.  Defendant  filed  a  motion  for  Judg- 
ment on  the  pleadings,  for  the  reason  that 
plaintiffs  failed  to  make  the  administrator 
of  Susanna  Downing,  deceased,  a  party  plain- 
tiff to  the  action,  whjch  motion  was  overruled' 
by  the  court.  Thereafter  defendant  filed  his 
answer,  denying  the  allegations  of  the  peti- 
tion, and  alleging  that  "the  cause  of  action, 
if  any,  stated  In  plaintiffs'  petition,  is  barred' 
by  the  statute  of  limitations.  In  that  suit 
was  not  brought  within  <»ie  year  after  the- 
death  of  the  said  Susanna  Downing."  De- 
fendant then  objected  to  the  introduction  of 
any  testimony  in  the  cause,  for  the  reaBon» 
stated  in  his  answer  and  motion  for  Judg- 
ment on  the  pleadings,  which  objection  was 
overruled. 

Jasper  Dowis,  a  brother  of  Susanna  Down- 
ing, testified  for  plaintiffs  that  at  the  time 
of  said  Susanna's  marriage  to  Downing  she 
possessed  about  30  or  36  head  of  cattle,  a 
span  of  mares  and  a  span  of  colts.  He  did 
not  know  what  Downing  paid  for  the  land 
purchased  from  Rogers,  nor  did  he  ever  talk 
to  Downing  about  it. 

John  King  testified  that  Mrs.  Downing  pos- 
sessed considerable  live  stock  at  the  time  she 
married  Downing,  the  same  consisting  of 
horses,  cattle,  and  hogs ;  that  she  had  a  team 
of  colts  worth  probably  $250 ;  that  he  did  not 
remember  the  circumstances  of  the  purchase 
of  the  Rogers  land;  ^at  he  had  once  heard 
Mrs.  Downing  say  to  her  husband  that  "he 
traded  her  property  for  land.  She  didn't 
say  what  land — her  stock." 

Cornelia  McEee,  a  daughter  of  Mrs.  Down- 
ing, testified  that  she  was  about  eight  years 
of  age  at  the  time  of  her  mother's  marriage 
to  Downing.  As  to  the  purchase  of  the  land 
in  controversy,  she  testified  that  she  had 
beard  her  mother  say  to  Downing  "that  he 
bought  that  place  with  her  stock — her  proper- 
ty," and  that  Downing,  in  answer  to  such 
statement  of  her  mother,  "would  never  say 
nothing  much  about  it" 

Minerva  McKee  testified  that  she  was  a 
daughter  of  Mrs.  Downing,  and  was  about  19 
years  of  age  at  the  time  of  tiie  latter's  mar- 
riage to  the  defendant  She  also  testified  as 
follows:  "At  the  time  of  her  marriage  to 
Mr.  Downing,  she  had  qalte  a  bunch  of  hogs, 
and  she  bad  36  bead  of  cattle  and  4  head  of 
horses,  and  I  see  her  have  $400  in  the  bouse. 
I  remember  the  circumstance  of  bis  buying 
what  is  called  the  'Rogers  40.'  I  don't  know 
the  purchase  price  exactly.  He  paid  for  It 
in  stock — my  mother's.  There  was  a  team  of 
colts  went  in  on  that  and  three  cows.  Nev- 
er heard  my  mother  say  in  the  presence  of 
Mr.  Downing  anything  about  how  the  land 
was  paid  for.     Mr.  Downing  had,  when  he 
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was  married  to  my  mother,  40  acres  of  land, 
with  a  small  house  on  it,  and  20  acres  of 
timber.  Mr.  Downing  and  my  mother  and 
their  families  lived  on  the  farm  of  360  acres 
which  had  been  left  by  my  father." 

Fannie  Wells,  another  married  daughter 
and  heir  of  Mrs.  Downing,  testified  that  she 
knew  that  two  colts  and  some  other  stock 
owned  by  her  mother  went  in  on  the  trade  be- 
tween Downing  and  Rogers.  She  had  beard 
her  mother  time  and  again  say  that  the  stock 
that  was  traded  for  the  land  was  hers.  In 
answer  to  a  question  as  to  whether  Downing 
was  present  when  she  heard  her  mother  say 
that,  she  answered :  "I  am  not  positive,  but 
I  have  an  idea  he  was  present  when  it  was 
talked." 

David  Rogers,  son  of  A.  L.  Rogers,  testified 
that  he  remembered  something  of  the  trade 
between  his  father  and  Downing.  "My  father 
got  two  head  of  horses,  and  my  recollection  Is 
that  he  got  four  or  five  head  of  cattie.  As  I 
remember  now,  the  best  horse  would  have 
been  worth  $100  anyway,  I  should  have 
thought.  The  other  was  a  young  horse,  a 
colt  I  don't  know  really  what  it  would  have 
been  worth."  As  to  the  value  of  the  land, 
witness  stated  that  his  father  always  asked 
$10  an  acre  for  it  He  knew  about  the  trade, 
saw  the  stock  on  the  place,  and  heard  his 
father  say  that  he  got  it  from  Downing,  but 
he  did  not  know  of  his  own  knowledge  whom 
the  stock  belonged  to  before  it  came  into  his 
father's  possession.  He  never  beard  Mr. 
Downing  say  anything  about  it 

Eldridge  Rowe  testified  for  plaintiffs  as 
follows:  "I  was  present  at  the  home  of  Mr. 
Downing  and  his  wife  a  couple  of  years  after 
their  marriage,  and  at  the  time  when  Mr. 
Rogers  came  there  to  trade  this  40  acres  of 
land  In  controversy  for  some  stock  that  Mr. 
Downing  had  there.  I  went  out  with  them 
and  looked  at  the  horses ;  but  they  was  talk- 
ing about  some  cattle,  and  asked  me  to  go 
along,  and  I  told  them,  'No;  it  was  getting 
late,  and  I  must  go.'  So  I  went  home  and 
didn't  see  the  cattle  at  all.  Q.  What  horses 
was  It  that  they  were  trading?  A.  It  was  a 
couple  of  young  horses  that  was  on  the  place 
there  that  belonged  to  the  woman — I  mean 
his  woman,  Mrs.  Downing.  I  knew  the  colts 
the  time  they  were  foaled.  They  were  out 
of  mares  that  belonged  to  Mrs.  Downing 
which  she  had  during  her  widowhood,  and  I 
think  the  colts  were  on  the  place  at  the  time 
of  their  marriage.  At  that  time  and  place, 
I  think,  in  my  best  opinion,  the  mare  would 
have  been  worth  $100,  or  maybe  a  little  up- 
wards— that  is,  the  Ally.  The  horse,  he  was 
kind  of  crooked  legged,  you  know,  i  think 
$75  or  $80  would  have  been  a  good  price  for 
him.  Now,  I  wouldn't  say  that  was  teally 
what  they  were  worth,  but  that  would  be  my 
opinion.  The  land  trade  was  not  finally  made 
in  my  presence.  I  knew  Mr.  Downing  got 
possession  of  the  land  right  straight,  and  he 
told  me  himself  that  he  traded.    I  don't  know 


anything  about  the  cattle  being  traded  in  on 
the  land." 

Perry  Bym,  a  son  of  Mrs.  Dovniing,  tes- 
tified: That  he  remembered  the  trade  in 
question,  and  that  Mr.  Downing  traded  two 
of  his  mother's  horses  in  on  the  land.  That 
he  was  small  at  the  time,  and  did  not  know 
anything  furth»  about  the  trade.  He  did 
not  know  how  old  the  horses  were,  but  that 
one  of  them  was  crooked  in  the  legs.  He 
claimed  the  mare  since  it  was  a  foal,  but 
he  did  not  know  whether  it  was  his  or  not. 
"Q.  Mr.  Downing  afterwards  gave  you  a 
horse,  did  he  not,  ^n  place  of  it?  A.  No, 
sir;  I  don't  know  wheth^  he  gave  it  to 
me  in  place  of  that  one  or  not  He  gave 
me  a  horse.  I  don't  know  anything  about 
and  wasn't  present  when  the  trade  was 
made.  I  don't  know  Just  exactly  what  price 
was  put  on  the  horses  when  they  were  trad- 
ed away.  I  don't  know  what  other  stock 
went  in,  or  whether  Mr.  Downing  paid  the 
balance  in  money.  I  remember  about  the 
horses,  and  that  is  about  all  I  recollect  of. 
There  were  five  of  the  Bym  children,  three 
girls  and  two  boys.  We  children,  with  our 
mother,  lived  there  and  grew  up  as  a  part 
of  the  family  of  Mr.  Downing  after  the  mar- 
riage. That  was  our  home  until  we  were 
grown.  Q.  You  tell  the  court  how  you  hap- 
pened to  get  that  horse  Mr.  Crawford  has  been 
asking  about  from  Mr.  Downing.  A.  Well, 
sir,  we  had  quite  a  racket  over  that  horse, 
and  he  gave  me  that  horse.  I  went  away 
and  worked.  Q.  He  told  you,  if  you  would 
come  back  and  work  there,  he  would  give 
you  this  horse,  didn't  he?  A.  Tes,  sir;  he 
did.  Q.  Now,  Perry,  that  racket  you  had 
was  because  you  claimed  that  the  horse  he 
traded  away  belonged  to  you,  wasn't  it?  A. 
I  claimed  it  and  I  don't  know  whether  it 
belonged  to  me  or  not  By  the  Court:  You 
say  you  claimed  the  horse  that  he  traded  for 
this  land  was  yours?  A.  I  claimed  the 
horse.  Q.  There  were  two?  A.  I  claimed 
one  of  them.  Q.  How  did  you  claim  It?  A. 
Just  like  any  other  kid,  I  suppose." 

Oren  Stlngley  testified  that  prior  to  the 
trial  he  had  a  talk  with  the  defendant  with 
reference  to  this  case  and  the  trade  In  ques- 
tion. "We  talked  about  this  case  coming  up, 
and  we  talked  about  the  trade  with  Mr. 
Rogers.  I  don't  know  Just  how  it  come. 
Anyhow,  in  the  rounds,  I  says :  'You  let  two 
colts  and  two  or  three  cows  go?  He  says: 
'No;  I  let  the  colts  and  one  cow  go.'  He 
didn't  say  whose  property  it  was  that  he 
let  go.  I  was  talking  about  the  woman's 
property  going  in  on  the  land.  He  said, 
'One  cow  and  two  colts.*  He  didn't  say 
whether  it  was  hers  or  his."  On  cross-ex- 
amination this  witness  testified:  "One  of 
the  colts  was  a  dandy  good  mare — a  good 
filly — ^with  one  eye  knocked  out;  and  the 
other  one  was  Just  about  as  hard  the  oth- 
er way.  He  was  a  crooked-legged  and  ill- 
shaped  and  ill-formed  horse    At  that  time  I 
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would  hate  to  glre  925  for  him.  At  that 
time  I  expect  the  mare  would  be  worth 
about  176  or  $100.  Perry  Bym  claimed  the 
filly.  I  know  Mr.  Downing  afterwards  gave 
Perry  a  horse.  My  understanding  was  that 
be  gare  the  horae  in  place  of  this  fllly.  In 
the  cimyersatlon  that  I  have  spoken  about 
with  Mr.  Downing  he  told  me  that  be  had 
glTOi  Perry  a  colt  worth  both  of  them." 
On  being  asked  whether  there  was  anything 
said  in  that  conversation  with  relation  to 
the  investment  or  trading  of  any  particular 
property  for  any  particular  piece  of  land, 
the  witness  answered,  "No;  I  don't  think 
there  was." 

Bobert  McKee,  husband  of  Ck>mella  Byrn, 
testified:  That  he  was  acquainted  with  Mrs. 
Bym  and  Mr.  Downing  prior  to  and  after 
tbelr  marriage.  That  he  used  to  be  about 
their  place  a  great  deal,  and  that  be  was 
somewhat  acquainted  with  the  stock  of  Mr. 
and  Mrs.  Downing.  "Q.  Now,  calling  your 
attention  to  the  time,  did  you  know  of  this 
trade  with  Mr.  Rogers?  A.  Tes,  sir.  I  met 
the  little  gentleman  driving  this  stock  away 
from  the  place  at  the  time  they  drove  it 
away  that  day — that  is,  Mr.  Downing  and 
Mr.  Rogers.  I  met  them  Just  west  of  Mrs. 
Downlng's  old  home  place,  and,  as  near 
as  I  can  remember,  there  was  five  cattle — 
three  cows.  It  seems  to  me,  and  two  year- 
lings, and  two  head  of  horses.  They  were 
Mrs.  Bym's  horses  and  cattle.  I  don't  know 
who  the  yearlings  belonged  to.  I  didn't 
know  whether  they  were  his  or  hers.  Q. 
They  didn't  stop  and  talk  to  you  In  the  road 
about  the  matter,  did  they?  A.  Not  par- 
ticular. Oh,  I  knowed  this  stuff.  Q.  You 
don't  know  as  a  matter  of  fact  of  your  own 
personal  knowledge  that  this  stock  was 
traded  for  this  Rogers  land,  do  you?  A. 
Yes,  sir;  I  heard  them  talking  about  mak- 
ing this  trade.  Q.  Who  did  you  hear  talk 
aTx>ut  it?  A.  I  couldn't  say.  Q.  Did  you 
hear  -Mr.  Downing  talk  alboMt  it  to  Mr.  Rog- 
ers? A.  It  was  talked  in  the  neighborhood. 
Q.  You  didn't  hear  Mr.  Downing  or  Mr.  Rog- 
ers say  anything  about  it  You  never  talk- 
ed to  them  about  it,  did  you?  A.  No,  sir." 
This  witness  further  testified  that  he  did  not 
see  the  stock  delivered  at  the  Rogers'  place, 
and  he  was  not  told  where  the  stock  was 
going,  that  he  heard  about  the  trade,  and 
met  the  stock  in  the  road,  and  that  was  as 
far  as  he  knew  about  the  transaction.  At 
tbe  close  of  the  plalntifts'  case,  the  defend- 
ant asked  the  court  to  declare  the  law  to  be 
that  under  the  law  and  the  evidence  the 
judgment  and  findings  must  be  for  the  de- 
fendant, which  declaration  of  law  the  court 
refused  to  give;  the  defendant  duly  except- 
ing. 

The  findings  of  the  court  were,  in  sub- 
stance, that  the  two  colts  in  question  were 
the  property  of  Susanna  Bym  at  the  time 
of  her  marriage  to  defendant,  and  that  they 
were  used  by  the  defendant  in  paying  for 
the  Rogers  land;  that  said  colts  were  of  the 


value  of  $125  at  the  time  of  tbe  purchase, 
and  that  the  land  at  the  time  of  the  pur- 
chase was  of  the  value  of  $400;  that  the 
defendant  held  the  title  to  the  land  so  pur- 
chased and  paid  for  in  trust  for  the  said 
Susanna  during  her  lifetime,  and  at  her  death 
held  the  same  In  trust  for  her  heirs,  the 
plaintiffs,  and  In  proportion  to  the  amount 
of  the  purchase  price  which  was  paid  with 
the  property  of  the  said  Susanna,  to  wit, 
$125.  It  was  ordered,  adjudged,  and  decreed 
by  the  court  "that  the  plaintiffs  have  and 
recover  from  tbe  defendant  tbe  title,  right, 
and  interest  of  defendant  in  and  to  the 
southwest  quarter  of  the  southeast  quarter 
of  section  31,  township  67,  of  range  33,  Nod- 
away county,  Missouri,  to  the  extent  of 
^^'/tooths,  and  that  the  defendant  be  di- 
vested of  tbe  title  thereto,  and  that  the  same 
be  vested  in  the  plaintiffs,  and  that  plain- 
tiffs recover  their  costs,"  eta 

Defendant  duly  filed  his  motion  for  a  new 
trial,  which  was  overruled,  whereupon  de- 
fendant appealed  to  this  court 

Bespondeucs  have  filed  no  brief  In  this 
case,  and  m  consequence  extra  work  has 
been  Imposed  upon  us,  work  which,  under 
tbe  circumstances  of  this  case,  ought  to 
have  been  performed  by  counsel  for  respond- 
ents. 

1.  Defendant  assigns  as  error  the  over- 
ruling of  his  motion  for  Judgment  on  the 
pleadings.  The  basis  of  that  motion  is  that 
the  administrator  of  plaintiffs  deceased 
mother,  through  whom  they  claim  as  heirs, 
was  not  made  a  party  to  the  suit  There 
are  two  answers  to  that  assignment: 

(1)  Her  administrator  is  not  a  necessary 
party.  The  suit  is  one  by  her  heirs  to  estab- 
lish a  resulting  trust  in  land,  on  tbe  ground 
that  the  defendant  her  husband,  used  her 
separate  property  to  -buy  the  land  and  took 
the  title  to  himself.  If  the  evidence  clearly 
shows  that  fact  then  he  held  the  title  as 
trustee  for  her.  It  was  an  Interest  in  real 
estate  he  so  held,  and  not  personal  property, 
and  at  her  death  Intestate  that  interest  de- 
scended to  her  heirs,  and  In  its  recovery,  in 
the  absence  of  estate  debts,  the  administra- 
tor Is  not  concerned,  and  is  not  a  necessary- 
party.  The  intestate's  title  to  land  always 
descends  to  his  heirs,  subject  to  the  para- 
mount right  of  creditors  of  the  estate  to 
have  it  sold  by  the  administrator  upon  an 
order  of  court  to  pay  decedent's  debts.  Mc- 
Qultty  V.  Wllhite,  218  Mo.  588,  117  8.  W. 
730;  Thorp  v.  Miller,  137  Mo.,  loc.  clt  238, 
38  S.  W.  929.  It  is  not  charged  In  the  peti- 
tion that  this  land  is  needed  to  -pAj  Mrs. 
Downlng's  debts.  Indeed,  It  nowhere  ap- 
pears in  the  record  that  she  had  any  debts 
at  the  time  of  her  death,  or  that  any  admin- 
istrator had  ever  been  appointed  for  her  es- 
tate, or,  if  there  had,  whether  or  not  he  had 
made  final  settlement  What  possible  Inter- 
est then  could  be  have  In  the  results  of  this 
suit?  If  as  a  result  of  it  defendant  Is  held 
to  hold  the  legal  title  as  trustee  for  ptein- 
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tiffs,  hOT  heirs,  and  the  title  Is  decreed  oat 
of  him  and  vested  in  them,  as  the  Judgment 
attempts  to  do,  then  the  land  -would  still  'be 
subject  to  Mrs.  Downlng's  debts  up  to  the 
time  of  final  settlement  by  her  administra- 
tor, and  BO  her  administrator  would  derive 
every  possible  benefit  from  said  decree  that 
he  could  weea  he  a  party.  On  the  other 
hand,  if  the  final  Judgment  declares  defend- 
ant to  be  the  owner,  then  the  land  can  never 
be  subject  to  tbe  payment  of  her  debts,  and 
the  administrator  would  have  no  right  to  Its 
use  for  any  purpose.  What  possible  Interest 
of  his  as  her  legal  representative  Is  there- 
fore to  be  conserved  by  making  him  a  party? 
We  can  conceive  of  none.  Johnston  v.  John- 
ston, 178  Mo.  91,  73  S.  W.  202,  61  L.  E.  A. 
166,  96  Am.  St  Rep.  486,  was  a  bill  in  equity 
to  establish  a  resulting  trust  In  certain  lots 
brought  by  the  children  of  a  deceased  wife 
against  their  foster  father,  who  had  used  his 
own  and  their  mother's  money  to  acquire 
certain  lots,  and  took  the  title  In  his  own 
name  alone.  The  court  said  (i>age  121): 
"The  heirs,  and  not  the  administrate:,  are 
the  proper  parties  to  prosecute  this  suit. 
This  Is  a  bill  In  equity  to  declare  a  resulting 
trust  in  land,  and  not  an  action  to  recover 
Mrs.  Johnston's  Interest  In  personal  chattels 
or  for  damages  for  a  conversion  of  a  chose  In 
action,  and  therefore  the  heirs,  and  not  the 
administrator,  must  sue."  See,  also,  Broogh- 
ton  v.  Brand,  94  Mo.  169,  loo.  clt  175,  7  S. 
W.  119;  Richardson  v.  Cole,  160  Mo.  372, 
61  S.  W.  182,  83  Am.  St  Rep.  479.  Appel- 
lant cites  the  case  of  Butler  v.  Lawson,  72 
Mo.  227,  wherein  it  was  held  that  the  admin- 
istrators were  necessary  parties  plaintiff. 
In  that  case  one  Gregory,  as  the  administra- 
tor of  the  estate  of  his  wife's  former  hus- 
band and  as  the  administrator  of  his  deceas- 
ed stepchildren,  had  converted  the  estates, 
which  were  in  North  Carolina,  Into  money, 
and  appropriated  them  to  his  own  use,  and 
moved  to  Missouri.  After  his  death  here 
the  administrators  of  the  heirs  of  the  deceas- 
ed stepchildren  sued  him  In  the  circuit  court 
for  the  amount  of  money  so  converted.  They 
did  not  describe  any  land  in  thete  petition. 
They  did  not  ask  that  the  title  to  Gregory's 
land  be  divested  out  of  his  heirs  and  vested 
in  them.  They  simply  asked  (or  a  monetary 
Judgment,  and  that  the  lands  and  personal 
estate  of  the  deceased  Gregory  be  subjected 
to  the  payment  of  the  Judgment  The  court 
in  disposing  of  the  point  of  necessary  parties 
said  that  the  admialstrators  "are  pit^er  and 
necessary  parties  plaintiff  only  so  far  as  con- 
cerns the  personal  estate  of  their  respective 
descendants.  The  heirs  of  those  descraid- 
ants,  being  Interested  beneficially  in  the  final 
distribution  of  the  personal  estate,  as  well 
as  of  the  realty,  are  necessary  parties  also, 
and  this  for  two  reasons:  The  one  that  they 
may  exercise  their  equitable  option  to  take 
the  personal  and  real  property  in  Bi»ecle  If 
they  so  desire  (2  Storj,  Eq.  Jur.,  supra) ;  tbe 
other  that  all  pers^Hos  materially  Interested, 


whether  legally  or  henefldally,  in  the  sub- 
ject-matter of  the  suit,  should  be  made  par- 
ties to  it,  in  ordw  that  the  decree,  when 
made,  should  not  be  grounded  upon  a  partial 
view  of  the  real  merits,  but  a  comprehensive 
survey  of  the  whole  case,  and  of  the  various 
and  confiictlng  interests  of  ail  concerned,  or 
to  be  affected  thereby." 

We  agree  that  those  who  are  the  equitable 
beneficial  owners  of  the  fund  which  has  been 
by  another  Invested  in  land  and  who  has 
taken  the  legal  title  in  himself  have  an  op- 
tion to  sue  for  the  land  Itself,  or  to  sue  for 
the  amount  of  money  so  converted,  with  In- 
terest thereon  from  the  time  of  the  conver- 
sion (Prewltt  V.  Prewltt,  188  Mo.  675,  87  S. 
W.  1000);  and,  if  the  owner  of  the  fund  so 
converted  has  died  leaving  heirs,  we  can 
conceive  of  a  case  where  In  a  suit  for  tbe 
conversion  of  the  fund  and  a  monetary  Judg- 
ment tbe  heirs  should  be  Joined  with  the  ad- 
ministrator of  the  estate  as  plaintiffs.  But 
we  are  not  called  upon  to  decide  that  point, 
for  it  Is  not  here.  This  Is  not  a  suit  for  a 
monetary  Judgment  The  plaintiffs  have  de- 
scribed a  tract  of  land,  and  say  it  was  pur- 
chased with  their  mother's  money,  and  that, 
therefore,  she  was  the  real  owner,  but  that 
defendant  wrongfully  caused  the  legal  title 
to  be  vested  in  him,  and  they  ask,  as  their 
mother  died  intestate  and  they  are  her  only 
heirs,  that  the  l^al  title  he  vested  In  them. 
They  ask  for  nothing  more.  They  have  ex- 
ercised their  option  to  have  the  court  declare 
a  resulting  trust  in  their  favor.  The  trial 
court  by  its  decree  did  that,  and  has  not  un- 
dertaken to  render  a  monetary  Judgment  in 
their  favor,  and  In  our  own  opinion  such  a 
Judgment  could  not  be  rendered  without  an 
amendment  to  the  petition  praying  for  it,  ei- 
ther alone  or  in  the  alternative. 

(2)  A  defect  of  parties  plaintiff  cannot  be 
raised  by  a  motion  for  Judgment  on  the 
pleadings.  If  the'  defect  is  apparent  from 
the  face  of  the  petition,  it  must  be  raised 
by  demurrer;  and,  if  the  petition  is  suffi- 
cient on  its  face,  as  the  petition  in  this  case 
Is,  the  defect  must  be  pleaded  In  the  answer. 
It  Is  said  in  Butler  v.  Lawson,  72  Mo.,  loc. 
cit  247,  a  case  cited  by  appellant  on  this 
potait,  that:  "According  to  express  statu- 
tory provlsiqp,  the  objection  of  a  defect  of 
parties  can  only  be  taken  by  a  demurrer  or 
answer."  Section  602,  Rev.  St  1899  (Ann. 
St  1906,  p.  628);  Turner  v.  Lords,  92  Mo. 
113,  4  S.  W.  420;  Crenshaw  v.  Ullman,  113 
Mo.  683,  20  S.  W.  1077;  Baxter  v.  St  Louis 
Transit  Co.,  198  Mo.  1,  8,  95  8.  W.  856;  Am. 
Smelter  Co.  v.  Fire  Assur.  Co.,  71  Mo.  App. 
658;  Meriwether  v.  Joy,  85  Mo.  App.  634. 
And  by  section  658,  Rev.  St  1899  (Ann.  St 
1906,  p.  677),  It  Is  provided  that  "when  a 
complete  determination  of  the  controversy 
cannot  be  had  without  the  i)resence  of  other 
parties,"  as  made  manifest  by  a  demurrer 
or  answer,  "the  coifft  may  order  them  to  be 
brought  in  by  an  amendment  to  the  petition, 
or  by  a  supplemented  petition  and  a  new 
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•amnions";  and  It  was  held  In  Butler  t. 
L«w8on,  supra,  72  Mo.,  loc.  dt  247,  that 
"may"  in  a  case  like  this  means  "must"  A 
motion  for  Judgment  on  the  pleadings  for  de- 
fendant cannot  be  made  to  fill  such  an  office. 
Defendant  Is  not  entitled  to  judgment  upon 
the  ma«  filing  of  a  petition  unless  the  i>etl- 
tlon  states  such  facta  as  clearly  show  he  Is 
not  entitled  to  judgment;  for  Instance  that  It 
la  clearly  barred  by  limitations.  Even  If  it 
fails  to  state  a  cause  of  action,  its  defects 
may  be  raised  by  demurrer,  or,  if  totally  de- 
fective, by  an  objection  to  the  introduction 
of  any  testimony.  Defendant  would  have  ns 
say  that  plalntUTs  petition  fails  to  state  a 
«anse  of  action  because  Mrs.  Downlxg's  ad- 
ministrator Is  not  joined  as  a  plaintiff,  and 
Also  to  render  judgment  agaUist  plaintiffs 
without  giving  them  leave  to  amend  or  take 
nonsuit  To  sustain  defendant's  motion  would 
be  to  hold  that  final  judgment  may  be  ren- 
dered by  the  court  as  a  matter  of  law  with- 
out trial  or  testimony  in  the  face  of  a  petl- 
ti<w  that  on  its  face  states  a  good  cause  of 
action.  Such  a  holding  would  be  anomalous 
onder  our  practice.  In  numerous  decisions 
of  late,  this  court  has  condemned  the  appar- 
ontly  growing  tendency  to  use  motions  to  fill 
the  office  of  a  demurrer  or  answer.  Ewlng 
T.  Vernon  Co.,  216  Mo.  681,  116  8.  W.  618; 
Subbard  v.  Slavens,  218  Mo.  698,  117  S.  W. 
1104.    The  point  Is  ruled  against  appellant 

2.  Defendant's  next  contention  is  that,  as 
the  "suit  was  not  brought  within  one  year  aft- 
er the  death  of  the  said  Susanna  Downing" 
"the  csuse  of  action,  if  any  existed,  was  barred 
t>y  the  statute  of  limitations";  and  in  sap- 
port  of  that  contention  they  cite  section  4281, 
Ber.  St  1889  (Ann.  St  1006,  p.  2355),  which 
reads:  "If  any  person  so  entitled  to  sue  die 
before  the  expiration  of  the  time  herein  lim- 
ited for  the  commencement  of  such  suit  if 
«uch  caose  of  action  shall  survive  to  his  rep- 
resentatives, his  executor  or  administrator 
may,  after  the  expiration  of  such  time  and 
within  one  year  after  such  death,  commence 
such  action,  bat  not  after  that  period." 

There  are  three  answers  to  this  conten- 
tion: 

(1)  Section  4281,  Rev.  St  1890,  Is  to  be  read 
in  connection  with  section  4279.  Rosenber- 
ger  V.  MallMSon,  92  Mo.  App.  27,  cited  by  ap- 
pellant Section  4279  says:  "If  any  person 
entitled  to  bring  an  action  in  this  article 
specified,"  etc  That  "article"  applies  only 
to  personal  actions.  It  relates  to  "civil  ac- 
tions other  than  those  for  the  recovery  of 
real  property."  Section  4271,  Rev.  St  1899 
<Ann.  St  1906,  p.  2345).  Since  its  first  enact- 
ment section  4281  has  heen  a  part  of  the  ar- 
tide  relating  to  personal  actions  and  that 
*lone.  Rev.  St  1889,  f{  6779,  6780;  Rev.  St 
1879,  H  3234,  32S5;  Rev.  St  1865,  p.  1049, 
«.  108,  art.  2,  {{  10,  11;  Rev.  St  1845,  p. 
717,  C  109,  art  2,  H  6,  6;  Rev.  St  1835,  p. 
484,  art  2,  H  5.  6.  If  this  had  been  a  suit 
to  recover  from  defendant  the  value  of  the 
liorses  and  cattle  belonging  to  Mrs.  Doiwning 


and  used  by  faim  in  purchasing  the  land, 
then  said  section  4281  might  have  had  some 
application  to  the  case;  but  this  is  not  a  suit 
for  a  monetary  judgment  It  is  a  suit  for 
the  land,  and  therefore  article  one  of  the 
chapter  on  limitations  applies.  Besides  all 
this,  the  party  who  can  maintain  the  suit 
under  section  4281  is  the  administrator  or  ex- 
ecutor, and  the  limitation  of  one  year  applies 
to  him. 

(2)  The  question  of  limitation  in  this  case 
Is  determined  by  sections  4265,  4267,  Rev. 
St  1899  (Ann.  St  1906,  pp.  2338,  2342),  which 
were  the  same  in  the  Revised  Statutes  of 
1869  and  1879.  By  section  4265  an  action 
to  establish  her  right  to  land  Is  not  barred 
to  a  married  woman  for  24  years  from  the 
time  the  cause  of  action  accrued,  if  She  were 
under  coverture  at  the  time  it  did  accrue 
and  continued  the  wife  of  the  same  husband ; 
and  under  section  4267,  if  such  married  wo- 
man die  intestate  while  under  the  same  cov- 
erture and  within  24  years  after  said  cause 
of  action  accrued  to  her,  her  heirs  may  com- 
mence such  action  within  S  years  after  her 
death.  It  is  stated  In  the  petition,  and  admit- 
ted in  the  answer,  that  Susanna  Downing  and 
defendant  were  married  on  January  14,  1881. 
It  is  shown  by  the  record  that  on  November  8, 
1883,  the  defendant  purchased  the  land  sued 
for  and  took  the  title  in  his  own  name ;  and 
it  is  stated  in  the  petition  and  admitted  in 
the  answer  that  the  said  Susanna,  the  moth- 
er of  plaintiffs,  died  on  September  14,  1903. 
The  said  cause  of  action  did  not  and  could 
not  have  accrued  prior  to  November  8,  1883, 
and  plaintiffs'  mother  was  then  under  legal 
disability,  and,  while  she  might  have  brought 
her  suit  at  any  time  after  she  had  knowl- 
edge of  defendant's  wrong,  she  was  not  com- 
pelled to  do  so  at  any  time  for  24  years,  if 
ber  then  coverture  lasted  that  long.  She  died 
on  September  14,  1903,  less  than  20  years 
after  the  cause  of  action  accrued.  Her  heirs, 
the  plaintiffs,  had  three  years  from  that 
time,  or  until  September  IS,  1906,  to  bring 
their  action.  The  record  does  not  show  when 
it  was  brought,  but  the  judgment  as  set  out 
in  the  abstract  shows  that  It  was  rendered 
on  July  9,  1906.  The  petition  must  therefore 
have  been  filed  and  the  suit  brought  before 
that  date,  or  within  three  years  after  Mrs. 
Downing's  death.  The  action  was  not  there- 
fore barred  by  limitations. 

In  Reed  v.  Painter,  146  Mo.,  loc.  cit  354, 
46  S.  W.  1092,  the  defendant  used  his  wife's 
money  to  buy  a  form,  and  the  deed  to  him 
was  dated  March  17,  1874,  and  Mrs.  Painter 
died  April  2,  1884.  The  court  said :  "When 
John  'Painter  took  the  deed  to  the  Dorman 
farm  for  which  his  wife  had  paid  the  pur- 
chase money,  without  her  consent,  he  was 
guilty  of  a  constructive  if  not  an  actual 
fraud,  and  a  resulting  trust  was  created  in 
her  favor.  While  a  married  woman  under 
the  fourteenth  section  of  the  married  wo- 
man's act  found  in  the  General  Statutes  of 
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1866  was  not  entitled  to  sue  by  herself  for 
possession  of  her  Innds,  that  right  still  re- 
maining In  the  husband,  she  had  during  cov- 
erture a  right  of  action  for  an  injury  done 
to  her  Inheritance  or  the  integrity  of  her  fee 
simple  title  to  her  lands  Just  as  any  other 
person,  and  when,  as  in  this  case,  the  very 
title  Itself  had  been  wrongfnlly  talsen  from 
her  by  the  fraudulent  act  of  her  husband,  an 
action  in  equity  accrued  to  her  to  have  the 
legal  title  which  was  In  her  husband  divested 
and  to  have  the  same  restored  to  herself. 
Mrs.  Painter  having  died  during  her  cover- 
ture, and  no  determination  for  Judgment  hav- 
ing been  had  of  the  right  of  action  which 
accrued  to  her,  her  heirs  were  authorized  to 
commence  this  action,  which  had  descended 
to  them  from  their  mother  within  three  years 
after  her  death."  That  decision  is  based  up- 
on an  interpretation  of  sections  4285,  4267, 
supra.  See,  also,  Prcwltt  v.  Prewltt,  188  Mo. 
675,  686,  87  S.  W.  1000,  where  it  is  held  that, 
as  to  a  resulting  trust  in  land,  a  married  wo- 
man has  24  years  in  which  to  sne  for  the 
recovery  of  the  property. 

(3)  But  there  is  another  reason  why  the 
one-year  limitation  provided  by  section  4281 
could  not  be  held  to  apply  to  this  case,  even 
though  it  were  a  personal  action  seeking  for 
a  monetary  Judgment  as  for  conversion.  It 
is  nowhere  shown  in  the  record  ttiat  the  suit 
was  not  brought  within  one  year  after  the 
death  of  Mrs.  Downing  by  tbese  plalntlfCs, 
who  are  her  heirs.  There  is  nothing  In  the 
abstract  whatever  from  which  it  can  be  de- 
termined when  the  suit  was  brought  It  is 
pleaded  In  the  answer  that  the  cause  of  ac- 
tion "is  barred  by  the  statute  of  limitations, 
in  that  suit  was  not  brought  within  one  year 
after  the  death  of  the  said  Susanna  Down- 
ing" ;  but  the  answer  does  not  prove  itself. 
The  body  of  the  petition  Is  set  out  in  the  ab- 
stract, but  Its  caption  is  not,  and  from  it  we 
cannot  discover  when  this  suit  was  brought, 
nor  Is  there  anywhere  anything  In  the  en- 
tire record  that  gives  us  any  Information 
upon  the  point  We  could  not  therefore  hold 
that  the  suit  was  not  brought  within  one 
year  of  Mrs.  Downlng's  death,  and  even  if 
section  4281  were  applicable  to  the  case,  and 
we  have  hdd  it  was  not,  we  would  not  be 
Justified  in  reversing  the  Judgment  on  the 
ground  tliat  the  action  is  barred  by  limita- 
tions. 

3.  The  serious  question  In  this  case  is,  the 
sufficiency  of  the  evidence  to  sustain  a  de- 
cree for  plaintifTs.  The  chancellor  found 
that  defendant  used  two  of  his  wife's  horses 
to  pay  for  the  land  without  her  written  con- 
sent ;  that  they  were  at  the  time  worth  $12S ; 
tlut  the  land  was  at  that  time  worth  $400; 
and  the  decree  Invested  five-sixteenths  of  the 
land  in  these  plaintiffs. 

Appellant  assigns  as  error  the  admis- 
sion of  incompetent  evidence.  In  the  course 
of  fhe  trial,  while  one  of  the  plalntifCs,  a 
daui^ter  of  Mrs.  Downing,  was  testifying. 


the  learned  chancellor  asked  of  counsel,  "On 
what  theory  is  this  a  competent  witness?" 
The  counsel  for  defendant  then  objected  to 
the  competency  of  the  witness,  and,  as  the 
trial  proceeded,  objected  to  any  of  the  plain- 
tiffs testifying,  on  the  ground  that  "where 
one  of  the  parties  to  the  transaction  is  dead, 
the  other  party  to  the  transaction  cannot 
testify,  nor  can  those  who  succeed  to  the  de- 
ceased be  allowed  to  testify,"  and  the  chan- 
cellor remarked  that  "the  law  has  been 
amended  by  making  this  important  addition, 
'nor  shall  the  representative  of  the  party  de- 
ceased, or  those  who  hold  from,  through  or 
under  her,  be  competent  to  testify,' "  but  did 
not  rule  on  the  point  at  the  time,  but  at  the 
suggestion  of  the  court  and  by  argument  of 
counsel  on  both  sides  the  testimony  of  this 
and  the  other  plaintiffs  was  admitted  "with 
the  understanding"  that  the  chancellor  "will 
consider  the  question  when  he  comes  to  re- 
view the  testimony  and  make  his  findings." 
No  exception  was  saved  at  that  or  any  oth- 
er time.  If  the  chancellor  at  any  time  ruled 
on  the  competency  of  these  witnesses,  the 
record  fails  to  trtww  it;  and  hence  we  can- 
not tell  whether  or  not  he  considered  their 
testimony  when  he  came  to  make  his  findings 
of  fact  If  this  were  a  law  case,  we  would 
unhesitatingly  hold  that  this  court  cannot 
consider  the  assignment  that  error  was  com- 
mitted in  the  admission  of  this  evidence,  If 
indeed  It  was  admitted,  for  the  reason  that 
no  exception  was  saved  to  the  action  of  the 
court  in  declining  to  rule  thereon.  But  this 
Is  a  suit  In  equity,  and  the  exclusion  of  com- 
petent testimony  or  the  admission  of  Incom- 
petent testimony  by  the  chancellor  is  of  no 
great  concern  on  appeal  In  an  equity  case. 
If  the  evidence  Is  so  preserved  that  we  can 
have  It  all  before  us,  for  we  can  then  con- 
sider It  for  what  it  is  worth  and  can  admit 
or  exclude  it  ourselves.  On  this  point  it  was 
said  by  Lamm,  J.,  In  Hanson  v.  Neal,  215 
Mo.,  loa  clt  271,  114  S.  W.  1078:  "Defend- 
ants assign  error  on  the  exclusion  and  admis- 
sion of  testimony.  In  tills  behalf  it  must 
be  steadily  kept  In  mind  that  this  is  an  eq- 
uity case,  and  that  the  admission  or  exclu- 
sion of  testimony  Is  rarely  reversible  error 
In  chancery  on  appeal.  The  testimony  being 
here,  we  can  see  equity  and  do  it  by  consid- 
ering competent  proof  offered  and  excluded, 
or  by  rejecting  incompetent  proof  objected 
to  and  received."  In  McCormlck  v.  Parsons, 
195  Mo.,  loc.  dt  101,  92  S.  W.  1164,  we  said: 
"Defendants  also  complain  of  the  failure  of 
the  court,  upon  objection  made  by  them  to 
the  admission  in  evidence  of  the  various  rec- 
ords and  proceedings  in  former  suits,  to  pass 
upon  such  objections  at  the  time,  hut  neither 
the  action  of  the  court  in  admitting  this  evi- 
dence over  the  objection  of  defendants  nor 
Its  failure  to  pass  upon  the  objections  would 
Justify  a  reversal  of  the  Judgment  this  heln^ 
an  equity  case;  for  in  such  cases  evidence 
improperly  admitted  will  be  disregarded  by 
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this  coart"  To  the  same  effect  are  Jones 
V.  Thomas,  218  Mo.,  loc.  clt  544,  117  S.  W. 
1177;  Glbbs  v.  Haughawout,  207  Mo.,  loa 
dt.  391,  105  S.  W.  1067;  State  ex  rel.  v.  Jar- 
rott,  183  Mo.,  loa  clt  218,  81  S.  W.  876; 
Bloont  T.  Spratt,  113  Mo.  54.  20  S.  W.  967, 
and  numerous  other  cases.  "But,"  said 
Tj«min,  J.,  In  Morrison  v.  Turnbaugh,  192  Mo., 
lo&  dt.  442,  01  S.  W.  at  page  156,  "this  does 
not  mean  that  the  chancellor  should  not  rule 
on  evidence  when  Its  admission  is  challenged, 
nor  does  it  mean  that,  if  the  case  required 
it,  we  would  not  reverse  and  remand  because 
of  reversible  error  In  allowing  proof."  Rus- 
seU  ▼.  Sharp,  192  Mo.,  loc.  dt.  200,  91  S.  W. 
134,  111  Am.  St  Rep.  496.  We  are  therefore 
of  the  opinion  that  the  competency  of  plain- 
tlflto  to  testify  should  be  considered  by  us  in 
this  case,  though  no  exception  was  saved  to 
the  failure  of  the  chancellor  to  rule  upon 
their  competency  at  the  time  appellant  ob- 
jected to  theiir  testifying,  or  at  any  other 
time  so  far  as  the  record  shows. 

Tbe  learned  chancellor  announced,  when 
the  competency  of  these  witnesses  to  testify 
was  being  considered,  that  the  statute  which 
prevents  one  of  the  parties  to  a  contract  from 
testifying  where  the  other  party  is  dead  had 
been  amended  by  the  addition  of  these  words: 
"nor  shall  tbe  representative  of  the  party  de- 
ceased, or  those  who  hold  from,  through,  or 
under  her,  be  competent  to  testify."  Tlie 
statute  has  not  been  amended  in  many  years, 
certainly  not  since  tbe  death  of  Mrs.  Down- 
ing in  1908.  That  statute  (section  4662,  Rev. 
St  1899  [Ann.  St  1906,  p.  2520]),  so  far  as 
applicable,  reads:  "In  actions  where  one  of 
tbe  original  parties  to  the  contract  or  cause 
of  action  in  issue  and  on  trial  is  dead, 
•  •  •  the  other  party  to  such  contract  or 
cause  of  action  shall  not  be  admitted  to  tes- 
tify either  In  his  own  favor  or  In  favor  of 
any  party  to  the  action  claiming  under  him, 
and  no  party  to  such  suit  or  proceeding 
whose  right  of  action  or  defense  is  derived 
to  him  from  one  who  is,  or  if  living  would 
be,  subject  to  the  foregoing  disqualification, 
shall  be  admitted  to  testify  in  his  own  fa- 
vor." 

A  careful  reading  of  this  statute  will  dem- 
onstrate that  these  plaintiffs  were  not  dis- 
qualified to  testify  unless  their  deceased 
mother  was.  If  she  had  brought  suit  against 
defendant  during  her  lifetime,  as  she  had  a 
rlcjit  to  do  at  any  time  during  her  coverture, 
would  she  have  been  disqualified  to  testify? 
Certainly  not  on  the  theory  that  she  was 
"one  of  the  original  parties  to  the  contract 
in  issue  and  on  trial."  The  contract  for  the 
porcbase  of  the  land  in  suit  was  between 
Rogers  as  grantor  and  defendant  as  grantee. 
She  was  In  no  sense  a  party  to  that  coutract 
nor  Is  it  in  issue  in  this  case.  As  between 
tbe  parties  to  it  it  is  admitted  to  have  been 
legal — that  is,  it  was  a  conveyance  of  land 
for  a  valid  consideration  from  Rogers  to  de- 
fendant who  took  (it  is  undisputed)  the  legal 
tttleu   Breo  though  she  had  made  an  express 


agreement  with  defendant  that  be  might  use 
her  separate  personal  property  to  buy  said 
land  and  take  the  title  In  his  name,  her  agree- 
ment If  not  in  writing,  was  void  (section 
4340,  Rev.  St  1809  [Ann.  St  1906,  p.  2382]), 
and  there  is  no  pretense  that  she  gave  her 
"express  assent"  in  writing.  So,  even  if  such 
agreement  was  made  by  her,  that  agreement 
or  contract  is  not  "In  Issue"  In  this  case.  The 
act  of  defendant  in  using  her  Individual  prop- 
erty to  buy  land  and  in  taking  the  title  In  his 
own  name  was  a  fraud  (Prewltt  v.  Prewitt, 
188  Mo.,  loc.  clt  684,  87  S.  W.  1000;  Reed  v. 
Painter,  145  Mo.,  loc.  clt  354,  46  S.  W.  1089); 
and  the  purpose  of  this  suit  is  to  make  him 
restore  what  he  had  fraudulently  deprived 
her  of.  No  contract  is  in  issue  in  the  case. 
The  words  "cause  of  action  in  issue  and  on 
trial"  are  more  troublesome;  but  it  will  be 
observed  that  the  statute  says  that  "the  oth- 
er party  to  such  •  •  •  cause  of  action 
shall  not  be  admitted  to  testify  either  in  his 
own  favor  or  in  favor  of  any  party  to  the 
action  dalmlng  under  him";  that  is,  tfoder 
the  living  party  (defendant),  not  under  the 
deceased  party.  These  plaintiffs  do  not  claim 
under  defendant,  but  under  their  mother,  and 
therefore  they  are  not  disqualified  by  this 
clause.  , 

But  the  section  proceeds:  "And  no  party 
to  such  suit  or  proceeding  whose  right  of  ac- 
tion or  defense  Is  derived  to  him  from  one 
who  Is,  or  If  living  would  be,  subject  to  the 
foregoing  disqualification,  shall  be  admitted 
to  testify  In  his  own  favor."  This  clause  is 
more  troublesome  in  this  case  than  the  pre- 
ceding ones.  Under  it  plaintiffs  were  dis- 
qualified If  their  mother,  had  she  brought 
this  suit  in  her  lifetime,  would  have  been 
disqualified  to  testify  in  her  own  behalf; 
otherwise,  they  were  not  We  do  not  think 
she  would  have  been  disqualified  in  such 
case,  and  hence  they  were  not  disqualified. 
The  statute  says  that  their  disqualification  is 
dependent  upon  and  "subject  to  the  forego- 
ing disqualification"  of  their  mother;  and 
the  foregoing  part  of  the  section  does  not  dis- 
qualify her.  It  disqualifies  only  the  living 
party.  Freeland  v.  Williamson,  220  Mo.  217, 
119  S.  W.  560,  was  a  suit  by  Mrs.  Freeland 
against  her  children  to  have  a  resulting  trust 
declared  in  her  favor  in  land  which  had  been 
bought  with  money  furnished  by  her  father, 
and  which  had  been  deeded,  by  error  or  mis- 
take, to  her  deceased  husband.  In  18G9  An- 
drew Miller,  her- father,  who  lived  in  Ohio,, 
sent  $000  to  John  Spencer  in  Nodaway  coun- 
ty, and  directed  him  to  buy  the  land  for  his 
daughter,  Mrs.  Freeland.  Spencer  did  so, 
and  directed  the  deed  to  be  made  to  her,  but 
it  was  made  to  her  husband,  and  on  bis  death 
in  1003  she  brought  suit  against  her  children 
to  have  the  title  vested  in  her,  and  at  the 
trial  she  testified  in  regard  to  the  source  from 
which  the  purchase  money  came,  and  also 
that  she  had  never  heard  that  the  deed  was 
made  to  her  husband  Instead  of  to  herself. 
Judge  Gantt  who  wrote  the  opinion,  said 
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At  page  230  of  220  Mo.,  at  page  564  of  119  S. 
W.:  "It  1b  Insisted  that  the  conrt  erred  In 
permitting  the  plaintiff,  Mrs.  Freeland,  to  tes- 
tify In  the  cause  because  her  husband  was 
4ead.  In  Sorutchfleld  t.  Sauter,  lift  Mo.,  loc. 
Kilt  624  [24  S.  W.  at  page  189],  It  was  said 
by  this  court:  'It  has  long  been  the  settled 
law  In  this  state  that  the  statute  (section 
8^2  [Rev.  St  1889])  defining  the  competency 
of  the  husband  and  wife  to  testify  In  their 
'Own  behalf,  and  for  each  other,  did  not  in- 
tend to  exclude  the  wife  from  testifying  in 
a  case  in  which  she  was  a  real  party  In  In- 
terest.' MoreovCT,  she  did  not  testify  as  to 
any  contract  with  her  husband.  Her  right 
to  the  land  was  not  derived  through  any 
contract  between  her  and  her  husband,  but 
depended  upon  the  payment  of  the  money  for 
the  land  in  question  by  her  father  for  her 
benefit,  under  an  agreement  between  her  fa- 
ther, Andrew  Miller,  and  John  Spencer,  to 
which  arrangement  her  husband  was  not  a 
party.  We  thlnlc  she  was  clearly  a  compe- 
tent witness  in  her  own  behalf." 

Reed  v.  Painter,  145  Mo.  341,  46  S.  W.  1089, 
was  a  suit  by  the  heirs  of  Mrs.  Painter, 
brought  after  her  death,  to  have  a  resulting 
trust  In  certain  lands  declared  in  their  favor, 
on  the  ^ound  that  their  mother's  money  or 
property  was  used  by  defendant  Painter, 
their  stepfather,  in  purchasing  the  land,  and 
that  he  wrongfully  took  the  title  in  his  own 
name.  Painter  was  dead  at  the  time  of  the 
trial,  and  so  the  suit  was  really  against  his 
tieirs.  Among  the  plaintiffs  was  Mrs.  Hol- 
«omb,  one  of  Mrs.  Painter's  daughters,  and 
she  was  permitted  to  testify.  The  court  said 
at  page  353  of  145  Mo.,  at  page  1092  of  46  S. 
W.:  "The  objection  to  the  competency  of 
Mrs.  Holcomb  was  properly  overruled.  She 
was  not  a  party  to  the  original  cause  of  ac- 
tion, and  the  statute  in  no  way  affects  her 
right  to  testify.  She  was  competent  at  com- 
mon law  and  since  the  statute.  Looker  v. 
Davis,  47  Mo.  145."  The  case  of  Looker  t. 
Davis,  above  cited  by  Gantt,  J.,  Is  an  Illumi- 
nating case. 

The  case  of  Miller  t.  Slupsky,  158  Mo.  643, 
S9  S.  W.  990,  was  a  suit  by  the  heirs  of  So- 
phia Slupsky  to  have  a  resulting  trust  In  a 
lot  and  house  in  St.  Louis  declared  in  their 
favor,  on  the  grround  that  the  defendant, 
Abraham  Slupsky,  used  the  money  of  his  de- 
•ceased  wife,  the  said  Sophia,  to  buy  the 
property,  and  wrongfully  took  the  title  In 
his  own  name.  It  was  specifically  held  in 
that  case  that  the  defendant,  his  wife  being 
dead  and  being  the  other  party  to  "the  cause 
■ot  action"  and  "plaintiffs'  cause  of  action  be- 
ing derivative"  through  her,  was  incompetent 
to  "testify  that  the  lot  in  question  was 
bought  and  paid  for  by  his  own  money";  but 
there  was  no  holding  that  the  plaintiffs  were 
■or  were  not  competent.  But  they  did  testify 
and  their  testimony  is  set  out  in  the  opinion, 
and  upon  it  this  court,  through  Brace,  P.  J., 
reversed  the  decree  of  the  trial  chancellor 
and  remanded  the  cause,  with  directions  to 


enter  up  Judgment  for  plaintiffs.  If  plain- 
tiffs in  that  case  were  competent  to  testify, 
then  so  are  plaintiffs  In  this  case. 

In  Banking  House  v.  Rood,  132  Mo.,  loc. 
dt  261,  83  S.  W.  817,  it  is  said  by  MacFar- 
lane,  J. :  "It  will  be  observed  that  the  pro- 
viso (of  section  4652,  the  part  we  have  above 
quoted)  does  not  exclude  the  testimony  of  one 
party  in  interest  where  the  other  party  in  in- 
terest Is  dead,  but  confines  the  exclusion  to 
a  party  to  the  contract  or  cause  of  action, 
while  the  body  of  the  statute  removed  the  dis- 
ability of  a  person  caused  by  his  Interest  in 
the  suit  The  exclusion  of  the  proviso  Is  not 
as  broad  as  the  Inclusion  of  the  body  of  the 
act.  Hence  an  examination  of  the  cases  will 
show  that  "  'a  party  to  the  contract'  has  been 
construed  to  mean  the  person  who  negotiated 
the  contract,  rather  than  the  person  in  whose 
name  and  Interest  It  was  made."  Stam  v. 
Smith,  183  Mo.  464,  81  S.  W.  1217,  was  a  suit 
to  set  aside  a  deed  alleged  to  have  been  made 
In  fraud  of  creditors  by  a  grantor  who  was 
dead  at  the  trlaL  The  court  held  that  "the 
contract  in  Issue  and  on  trial",  was  whether 
the  deed  was  made  to  Under,  delay,  and  de- 
fraud the  grantor's  creditors,  and  that  was 
an  issue  between  the  grantor  and  his  credit- 
ors, and  therefore  the  grantee  In  the  deed 
was  not  Incompetent  to  testify. 

The  three  cases  first  cited,  supra,  are  di- 
rect authority  for  holding  that  plaintiffs  were 
competent  to  testify  In  this  case.  They  run 
back  through  many  years,  and  should  not 
now  be  disturbed  unless  plainly  erroneous. 
If  the  point  were  one  of  first  Impression  in 
this  court,  we  might  hesitate  to  hold  that 
the  statute  was  not  meant  to  make  plaintiffs 
in  a  case  like  this  incompetent  to  testify; 
but  the  letter  of  the  statute  does  not  make 
them  Incompetent,  and  that  being  so,  and 
this  court  having  for  many  years  held  them 
to  be  competent,  we  are  constrained  to  hold 
in  this  case  that  they  were  competent 

We  have  settled  the  competency  of  plaln- 
tiffs  to  testify,  because  without  their  testi- 
mony the  evidence  scarcely  measures  up  to 
that  clear,  cogent  positive,  and  convincing 
character  which  the  law  requires  for  the  es- 
tablishing of  a  resulting  trust  where  the 
transaction  out  of  which  it  grew  occurred 
many  years  (in  this  case  over  22)  before  the 
trial.  Even  with  their  testimony,  it  is  not 
wholly  satisfactory  in  some  re8i)ects,  and  is 
far  from  satisfactory  as  to  the  value  of  the 
land  at  the  time  It  was  deeded  to  defendant 

The  evidence  unquestionably  shows  that 
some  cattle  were  used  by  defendant  to  pay 
for  the  land,  but  It  does  not  show  what  their 
value  was,  nor  clearly  that  they  belonged  to 
Mrs.  Downing,  and  the  chancellor  therefore 
very  properly  excluded  them  from  considera- 
tion in  determining  what  plaintiffs'  share  in 
the  land  should  be. 

But  there  is  no  such  infirmity  In  the  evi- 
dence as  to  the  four-year  old  mare  and  the 
two-year  old  colt  In  addition  to  the  testi- 
mony of  all  the  plaintiffs  that  they  belonged 
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to  their  mofher,  EUdrldge  Rowe  testifled  that 
he  knew  the  colts  from  the  time  they  were 
foaled,  that  they  were  colts  of  mares  that 
belonged  to  Mrs.  Bym  before  her  marriage 
to  defradant,  and  that  the  colts  were  on  her 
place  at  the  time  of  her  marriage  to  defend- 
ant, which  would  make  the  younger  one  at 
leant  two  years  old  when  Downing  traded 
them  for  the  land,  for  the  trade  was  made  In 
November,  1883,  and  the  marriage  was  In 
June,  1881.  All  the  witnesses  say  the  other 
hoise  was  a  four-year  old  filly.  John  King, 
who  had  worked  for  Mrs.  Downing  before 
her  marriage  and  for  Downing  afterwards, 
■ays  of  the  colts  that  "their  ages  were  two 
and  four,"  and  "1  expect  they  were  worth — 
the  two  of  them— $250."  Oren  Stlngley  testi- 
fied that  after  this  suit  was  brought  he  and 
defoidant  had  a  talk  "about  this  case,  and 
we  talked  about  the  trade  with  Mr.  Rogers," 
and  that  in  the  course  of  the  conyersation  he 
said  to  defendant,  "Yon  let  two  colts  and 
three  cows  go?"  to  which  defendant  replied, 
"No;  I  let  the  colts  and  one  cow  go."  Rob- 
ert McKee,  the  husband  of  one  of  the  plain- 
tUTB  and  himself  Joined  as  a  plalntitF  for  that 
reason,  testified:  "They  were  Mrs.  Bym's 
horses  and  cattle.  I  don't  know  who  the 
yearlings  belonged  to.  I  didn't  know  wheth- 
er they  were  his  or  hers."  Six  witnesses  tes- 
tified that  these  colts  belonged  to  Mrs.  Down- 
ing, and  an  equal  number,  If  we  include  the 
Implied  admission  of  defendant  to  Stlngley, 
testified  that  they  were  used  by  defendant  in 
purchasing  the  land.  The  chancellor  found 
the  colts  were  worth  $12.^,  and  the  evidence 
clearly  supports  that  yaluation;  in  fact,  It 
would  support  a  higher  valuation. 

The  evidence  thus  far  to  establish  a  result- 
ing trust  Is  satisfactory.  But  there  is  anoth- 
er featnre  of  this  case  that  should  not  be 
overlooked.  The  land  was  deeded  to  defend- 
ant almost  20  years  prior  to  Mrs.  Downlng's 
death.  Sho  had  the  right  from  the  time  she 
discovered  that  defendant  had  used  Jier  stock 
to  pay  for  the  land  and  taken  the  title  in 
his  name  to  bring  suit  against  him  to  have 
the  title  vested  in  her,  yet  she  died  without 
ever  having  brought  such  a  suit  The  evi- 
dence reveals  that  she  and  defendant  and 
their  families  lived  together  on  the  S60-acre 
farm  left  by  her  first  husband,  and  defoidant 
had  00  acres  of  land  of  his  own.  Perry  Bym, 
13  or  14  years  old  when  the  trade  was  made, 
testified  that  he  claimed  the  four-year  old 
mare,  and  that  he  and  defendant  had  some 
trouble  over  his  claim,  and  that  he  "went 
away  and  worked,"  and  that,  in  settlement  of 
his  claim  and  if  he  would  come  back  and 
work,  defendant  gave  him  another  horse. 
We  are  not  satisfied  that  defendant  did  not 
reimburse  Mrs.  Downing  for  her  stock  he 
used  in  paying  for  this  land.  The  burden  of 
establishing  that  fact  is  on  him,  and  he  can- 
not testify.  We  think  the  evidence  clearly 
shows  that  the  oolts  once  belonged  to  Mrs. 
Downing,  but  it  also  tends  to  show  that  she 
had  given  this  mare  to  her  son,  and  permlt- 
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ted  her  son  to  receive  the  payment  for  her. 
If  so,  her  heirs  have  no  right  to  claim  the 
land  bought  with  the  mare.  The  evidence 
also  fails  to  show  any  dispute  or  acrimony 
between  her  und  defendant  over  the  use  h« 
made  of  lier  stock.  There  is  evidence  that 
more  than  once  she  said  to  him  or  in  his  pres- 
ence that  he  had  used  her  stock  to  pay  for 
the  laud,  and  that  he  made  no  reply  to  her 
assertions;  but  does  it  follow  that  he  did 
not  in  some  way  compensate  her?  Would  it 
not  be  more  reasonable  to  suppose  that  a 
husband  who  lived,  so  far  as  this  record 
shows,  20  years  in  peace  with  a  wife,  when 
he  discovered  she  I>er8l8ted  In  claiming  he 
had  wrongfully  appropriated  her  property, 
took  proper  steps  to  repair  the  wrong,  and 
that,  when  she  let  nearly-  20  years  go  by  with- ' 
out  suing  him,  he  did  In  some  way  reimburse 
her?  And  Is  there  not  some  Intimation  in 
the  testimony  of  Perry  Bym  that  he  did  re- 
imburse her?  The  statute  makes  the  appro- 
priation by  a  husband  of  his  wife's  property 
without  her  consent  In  writing  a  fraud,  but 
It  has  not  altogether  dissolved  the  marital 
relation.  It  does  not  make  them  strangers, 
and  destroy  the  many  trustful  confidences 
that  should  always  exist  between  husband 
and  wife.  We  all  know  that  many  little 
transactions  between  them  in  reference  to  the 
use  by  him  of  her  property  do  arise  which 
when  only  one  side  is  told  look  like  a  conver- 
sion by  htm  to  his  own  use  of  her  property, 
but  which,  if  he  could  be  permitted  to  ex- 
plain them,  would  appear  to  have  been  legal- 
ly and  amicably  settled  by  them.  The  courts 
do  not  look  favorably  upon  claims  of  many 
years'  standing  where  all  the  facts  might 
have  been  established  by  a  timely  suit  They 
are  slow  to  disturb  land  titles  which  have 
existed  for  many  years  and  where  neither  of 
the  parties  who  were  most  concerned  can  tes- 
tify, one  being  dead  and  the  other's  mouth 
being  closed  by  that  fact;  and  when  those 
are  the  facts  and  the  decree  divesting  the 
title  is  dependent  upon  oral  testimony,  de- 
tailing In  many  cases  loose  conversations 
which  occurred  years  agone,  they  require  the 
mind  of  the  chancellor  to  be  satisfied  by  clear 
and  iwsitlve  proof.  This  feature  of  the  case 
may  be  clarified  on  a  retrial,  and  hence  we 
now  do  no  more  than  point  out  its  weakness 
in  this  respect. 

The  weakest  point  in  the  evidence  is  as  to 
the  value  of  the  40  acres  of  land.  The  only 
witness  who  testified  on  the  point  was  David 
Rogers,  who  was  a  son  of  A.  L.  Rogers,  the 
grautor  of  the  land,  and  who  testified  that  he 
was  30  years  of  age  at  the  time  the  trade 
was  made,  living  in  the  neighborhood,  and 
that  his  father  "always  asked  $10  an  acre 
for  the  land,  or  $400."  In  addition  to  this, 
it  may  be  said  that  the  petition  alleges  that 
defendant  purchased  the  land  "for  the  price 
and  consideration  of  $400,"  and  then  pro- 
ceeds to  state  the  volume  and  page  of  the 
record  where  the  deed  was  recorded,  and  at 
the  close  of  the  evidence  it  was  "admitted 
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that  defendant  holds  the  legal  title  to  the 
land  referred  to."  If  the  deed  was  offered 
In  evidence,  the  abstract  does  not  show  it. 
The  valae  of  the  land  placed  upon  It  by  Rog- 
ers and  Downing  when  they  came  to  trade, 
or.  If  that  could  not  be  shown.  Its  value  In 
the  open  market  at  the  time  the  trade  was 
made,  was  an  essential  element  of  plaintiff's 
case ;  and  there  was  no  substantial  evidence 
whatever  npon  the  point  That  offered  does 
not  rise  higher  than  mere  conjecture.  The 
fact  that  Rogers  always  asked  $10  an  acre, 
or  $400,  for  the  land,  is  not  proof  that  Its 
value  was  $400.  The  owner  of  property  may 
ask  far  more  or  far  less  than  what  it  is 
worth  in  the  market.  We  do  not  mean  to 
say  that  the  proof  as  to  the  value  of  the 
land  should  be  of  that  clear,  cogent,  positive, 
convincing  character  necessary  to  establish 
the  resulting  trust  itself ;  But  we  do  mean  to 
say  that  there  must  be  some  substantial  evi- 
dence to  support  a  finding  on  the  point  It 
ought  to  have  been  an  easy  matter  to  have 
shown  what  was  the  value  of  this  land  In 
1888,  when  Downing  bought  it,  and  that,  not 
having  been  done  by  any  substantial  evi- 
dence, the  Judgment  should  be  reversed  and 
the  cause  remanded. 
It  is  so  ordered.    All  concur. 


ST.  LOUIS  &  S.  F.  R.  CO.  v.  TANKEB  et  al. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

8,  I&IO.) 

1.  Mines  and  Minkrals  (}  122*)— Opbbation 
OF  Mines— iNjxTBiES  to  Subfacb  Rights. 

The  right  to  take  ore  from  underneath  the 
surface  of  a  railroad  right  of  way  must  yield,  if, 
in  order  to  take  it,  the  surface  nght  of  the  road 
will  be  impaired. 

[Bid.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  S  243;   Dec.  Dig.  §  122.*] 

2.  Appeal  and  Ebbob  (g  1009*)  —  Review  — 
Questions  or  Fact— Finmnqs  in  Equita- 
ble Actions. 

The  finding  of  a  chancellor  on  conflicting 
testimony  of  witnesses  appearing  before  him 
will  not  be  disturbed  on  appeal. 

[Bi.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3872,  3973;  Dec.  Dig.  § 
100».»] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty;   David  B.  Blair,  Judge. 

Action  by  the  St  Louis  &  San  Francisco 
Railroad  Company  against  W.  H.  Yankee 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

W.  F.  Evans,  Edgar  P.  Mann,  and  Joseph 
B.  Todd,  for  appellant  C.  V.  Buckley,  J.  H. 
Spurgeon,  Hugh  Dabbs,  and  R.  M.  Sheppard, 
for  respondents. 

GRAY,  3.  The  appellant,  at  the  time  this 
suit  was  commenced,  was,  and  now  is,  a  cor- 
poration, operating  a  railroad  through  the 
state  of  Missouri,  and  through  the  southwest 
quarter  of  the  southeast  quarter  of  section 


9,  township  27,  range  82,  Jasper  county.  Mo. 
The  respondents,  on  November  S,  lOOS,  and 
for  some  time  prior  thereto,  were  mining  for 
lead  and  zinc  underneath  the  surface  under 
and  near  the  right  of  way  of  the  appellant 
The  fact  that  the  appellant  had  acquired  by 
deed  a  strip  of  land  60  feet  wide  across  said 
tract  of  land,  and  that  it  was  engaged  as  a 
common  carrier  in  operating  its  passenger 
and  freight  trains  over  said  road,  stood  ad- 
mitted. It  also  was  conceded  that  the  re- 
e^ondent  Armil  was  the  owner  of  the  land, 
subject  to  appellant's  right  at  way  for  rail- 
road purposes,  and  that  the  other  respond- 
ents were  mining  on  said  land  under  leases 
or  contracts  with  ^aid  Armll.  The  petition 
was  filed  on  the  6th  day  of  November,  1908, 
and  Its  purpose  was  to  enjoin  the  respond- 
ents from  further  conducting  their  mining 
operations  under  the  right  of  way  of  plain- 
tiff, and  under  the  adjoining  land,  alleging 
that  the  defendants  had  been  and  were  re- 
moving the  natural  support  from  under  and 
near  said  right  of  way,  and  thereby  weaken- 
ing the  surface  of  the  ground,  and  render- 
ing the  same  liable  to  cave  In  and  to  sink, 
and  thereby  cause  said  right  of  way  and 
track  to  become  unsafe  and  Insecure,  and 
render  it  hazardous  to  operate  the  trains  of 
appellant  upon  its  track  and  right  of  way  at 
said  place;  that  the  defendants  would  pro- 
ceed, unless  prevented,  with  such  mining, 
under  and  near  said  right  of  way,  so  as  to 
render  the  operation  of  trains  over  said  track 
unsafe  and  insecure,  and  cause  the  said  right 
of  way  and  railroad  track  to  cave  In  and 
sink,  and  thereby  imperil  the  lives  and  limbs 
of  the  passengers  and  employes  carried  upon 
said  trains  of  plaintiff,  and  also  endanger 
and  cause  the  Injury  and  destruction  of  the 
property  of  plaintiff  composed  of  its  trains, 
tracks,  and  right  of  way,  and  asking  for  an 
Injunction  restraining  the  respondents  from 
further  mining  under  and  near  said  right  of 
way  at  said  point.  Upon  the  filing  of  the 
petition,  a  temporary  Injunction  was  grant- 
ed by  the  circuit  court,  and  the  cause  came 
on  for  trial  on  the  23d  day  of  November, 
1908,  resulting  In  a  dismissal  of  the  appel- 
lant's bill,  and  dissolving  the  temporary  in- 
junction. After  an  unsuccessful  effort  to 
secure  a  new  trial,  the  appellant  appealed  to 
the  Kansas  City  Court  of  Appeals,  and  that 
court  transferred  the  cause  to  this  court. 
The  evidence  in  behalf  of  appellant  tended 
to  prove  that  the  drifts  in  the  mine  under- 
neath the  track  and  right  of  way  had  been 
cut  so  wide  and  in  such  a  manner  that 
there  was  danger  of  the  ground  caving  from 
the  surface.  Plaintiff's  witnesses  also  tes- 
tified that  a  large  pUlar  had  been  left  by 
persons  who  had  formerly  operated  said 
mine,  and  that  the  defendants  were  engaged 
in  removing  said  pillar,  and,  on  account 
thereof,  the  ground  would  become  weakened 
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and  the  opention  ot  heary  tralna  over  the 
road  of  aH>eIIant  at  that  place  was  likely  to 
cause  the  ground  to  sink  and  cave.  Appel- 
lants had  further  testimony  to  the  effect  that 
at  aome  preTious  time  the  defendants  had 
asreed  that  they  would  not  cut  any  more 
dirt  at  the  places  where  they  were  engaged 
In  cnttlng  at  the  time  this  suit  was  com- 
menced. It  was  farther  shown  by  appel- 
lant's witnesses  that  other  mines  in  the  t1- 
ctnity  had  caved,  causing  substantial  dam- 
ages, and  that  the  formation  of  the  ground 
and  the  character  of  mining  in  such  mines 
were  similar  to  the  mining  that  was  being 
done  by  the  respondents.  The  appellant's 
evidence  further  showed  that  many  trains 
passed  over  the  tra<^  at  this  place  daily, 
and  it  stood  uncontradicted  that,  if  a  cave 
did  occur  while  a  freight  or  passenger  train 
was  passing  over  the  track  at  said  point, 
great  loss  of.  life  and  property  might  be 
sustained.  The  witnesses  for  appellant, 
whose  testimony  tended  to  prove  the  above 
facts,  included  the  state  mine  Inspector,  and 
no  effort  was  made  to  impeach  any  of  the 
witnesses  who  testified  for  plaintiff  in  the 


The  testimony  in  behalf  of  respondents 
was  given  by  about  12  witnesses,  including 
the  respondents  themselves.  Their  testimo- 
ny toided  to  prove  that  the  pillar  heretofore 
mentioned  was  no  support  to  the  roof,  for 
the  reason  that  between  the  top  of  the  pillar 
and  the  roof  proper  was  a  seam  of  mud  of 
considerable  thli&ness,  and  In  removing  the 
pillar  the  ground  would  be  in  no  wise  weak- 
ened. Respondents'  testimony  further  tend- 
ed to  show  that  the  other  mines  which  ap- 
pellant claimed  had  caved  did  not  cave  on 
account  of  negligent  mining,  but  that  the 
same  was  purposely  caved  by  persons  min- 
ing therein.  All  the  witnesses  for  the  re- 
qtondents  testified  that  the  mining  being 
done  would  in  no  wise  endanger  the  proper- 
ty of.  the  appellant,  and  therefore  there  was 
no  danger  of  the  ground  caving  on  account 
thereof.  Some  of  these  witnesses  had  been 
mining  in  the  district  for  more  than  40  years, 
and  their  reputations  as  mining  experts  were 
not  questioned. 

The  law  of  this  case  Is  simple.  The  ap- 
pellant owned  the  surface  right,  and  thereby 
was  possessed  of  the  absolute  right  to  have 
its  right  of  way  unmolested.  The  respond- 
ents had  the  right  to  take  the  ore  from  un- 
derneath the  surface,  provided  they  carried 
on  their  mining  operations  in  such  a  manner 
as  not  to  interfere  with  the  surface  right  of 
the  appellant.  The  right  to  take  the  ore 
from  underneath  the  surface  must  yield,  if. 
In  order  to  take  it,  the  surface  right  of  the 
appellant  will  in  any  wise  be  impaired. 

By  an'  act  of  the  Legislature,  approved 
Jane  1, 1909  (Laws  1909,  p.  486),  it  Is  a  crim- 
inal offense,  punishable  by  fine  and  imprison- 
ment, for  any  person  to  mine  or  excavate  be- 
neath the  surface  of  any  public  highway  or 
railroad  right  of  way,  in  such  manner  as  to 


cause  the  surface  of  the  ground  to  cave.  This 
act  was  passed  with  an  emergency  clause, 
thereby  showing  that  the  Legislature  deemed 
it  important  that  the  legislation  should  become 
effective  at  once.  Any  person  living  in  the 
mining  district  of  Jasper  county  well  knows 
the  wisdom  of  this  act  of  the  Legislature.  It 
was  a  common  occurrence  that  irresponsible 
and  reckless  persons  were  engaged  in  min- 
ing underneath  the  public  road  and  rail- 
roads In  the  county,  without  any  regard  to 
the  safety  of  persons  who  might  be  traveling 
on  such  highways  and  railroads.  Owing  to 
the  insolvency  of  the  persons  causing  the 
Injury,  suits  for  damages  afforded  no  rem- 
edy. With  all  these  things  known  and  fully 
understood,  the  Legislature  passed  the  act 
making  it  a  crime  to  so  mine  in  such  places. 

This  is  a  suit  in  equity,  and  it  Is  the  duty 
of  this  court  to  review  all  the  evidence  and 
weigh  the  same  anew;  but  the  usual  prac- 
tice is  for  the  court  to  defer  largely  to  the 
findings  of  the  chancellor  on  all  the  issues 
of ^  fact,  and  to  refuse  to  disturb  the  Judg- 
ment on  the  ground  that  the  findings  are 
against  the  weight  of  the  evidence.  Jones  v. 
Thomas,  218  Mo.  508,  117  S.  W.  UT7. 

Where  the  evidence  Introduced  by  the  re- 
spective parties  is  conflicting,  the  Supreme 
Court  has  repeatedly  held  that  since  the ' 
chancellor  has  the  witnesses  before  blm,  and 
the  opportunity  of  observing  their  demeanor 
upon  the  witness  stand,  and  their  manner  of 
testifying,  he  is  In  a  much  better  position  to 
Judge  of  the  credibility  of  the  witnesses  and 
the  wdght  to  be  given  to  their  testimony 
than  is  the  appellate  court 

In  Huffman  v.  Huffman,  217  Mo.  182,  117 
S.  W.  1,  the  Supreme  Court  In  banc,  declared 
the  rule  to  be  as  follows:  "The  evidence 
was  conflicting,  but  the  chancellor  who  tried 
the  case  had  a  better  opportunity  than  we 
have  to  Judge  of  the  reliance  that  ought  to 
be  placed  in  the  testimony  of  each  witness. 
He  had  the  witnesses  before  him,  he  heard 
them  and  saw  them,  under  examination  and 
cross-examination,  and  It  is  the  experience 
of  all  the  triers  of  the  fact  that  the  personal 
appearance  and  manner  of  the  witnesses 
have  much  influence,  and  rightly  so,  in  weigh- 
ing and  reaching  a  verdict  It  is  our  duty, 
under  such  circumstances,  to  defer  to  the 
findings  of  the  trial  Judge,  and  so  we  do  In 
this  case." 

In  this  case,  if  the  testimony  of  appellant's 
witnesses  Is  true,  then  the  mining  of  the 
respondents  underneath  the  right  of  way 
was  liable  to  greatly  injure  and  disturb  the 
surface  right  of  appellant  over  the  land  here- 
tofore described.  If,  upon  the  other  hand, 
the  witnesses  for  respondents  told  the  truth, 
then  the  appellant's  fears  were  not  well 
grounded,  and  nothing  was  being  done  by 
them  that  would  in  any  probability  cause 
damage  to  the  track  or  right  of  way  of  the 
appellant  It  would  be  difllcult  to  conceive 
how  the  testimony  could  be  more  conflicting 
and  contradictory.    In  addition  to  the  above, 
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the  testimony  was  largely  the  opinions  of 
witnesses,  and  therefore  a  case  of  expert  tes- 
timony. In  such  cases,  It  seems  to  ns  that 
greater  deference  should  be  given  to  the 
finding  of  the  chancellor  than  where  wit- 
nesses are  testifying  to  ordinary  facts.  Two 
witnesses  may  be  called  to  give  expert  tes- 
timony In  a  case.  It  is  not  so  mnch  what 
they  say,  but  their  appearance  and  manner 
of  testifying  is  one  of  the  principal  elements 
in  determining  the  weight  to  be  given  their 
testimony. 

We  believe,  to  reverse  this  Judgment,  we 
would  liave  to  violate  the  rule  laid  down  by 
the  Supreme  Court  for  us  to  follow  in  such 
cases,  and  tliis  we  have  no  desire  to  do,  as 
we  believe  It  a  wise  one,  and  supported  by 
the  great  weight  of  authority  in  all  the 
states  of  the  Union. 

The  only  assignment  of  error  in  this  case 
is  that  the  court  erred  In  finding  for  the  de- 
fendants and  not  for  the  plaintiff  on  the 
facts  as  disclosed  by  the  evidence. 

For  the  reasons  above  given,  we  do  not 
feel  Justified  in  reversing  the  Judgment  of 
the  trial  court,  and  therefore  the  same  is  af- 
firmed.   Ail  concur. 


STATE  V.  DRAUGHN. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 
3,  1910.) 

1.  Cbiminal   Law    (f   64»»)  —  BviDkwcB  — 
Weight  awd  Scfficienot. 

Courts  and  juries  are  not  limited.  In  search- 
ing for  the  truth,  to  the  men  words  of  the  wit- 
ness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  (Jent.  Dig.  {  1252;  Dec.  Dig.  {  MO.*] 

2.  CannNAi.   Law    (S   560*)  —  Bvidknce  — 
Wbioht  and  Sxtfficibnct. 

It  Is  not  necessary  to  sustain  a  conviction 
that  the  evidence  should  show  the  guilt  of  de- 
fendant beyond  the  possibility  of  a  doubt,  but 
only  beyond  a  reasonable  doubt 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  TUg.  $  1266;   Dec.  Dig.  {  560.»] 

3.  WiTNESsia  (I  24G*)— Examination  of  Wit- 
ness BT  COUBT. 

A  trial  judge  has  the  right  to  examine  a 
witness  the  same  as  attorneys. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  852-857:  Dec.  Dig.  {  246;*  Crim- 
inal Law,  Cent  Dig.  {  152S.] 

4.  Witnesses  (S  244*)— Ezauination— Lead- 
ing Questions. 

Where  a  witness  Is  shown  to  be  unfriendly 
to  the  prosecution,  it  is  proper  to  allow  the  pros- 
ecuting attorney  to  ask  him  leading  questions. 
[M.   Note.— For  other   cases,   see   Witnesses, 
Cent  Dig.  St  T95,  848 ;   Dec  Dig.  |  244.*] 

5.  Witnesses  ({  255*)  —  Examination  —  Re- 
freshing Memobt. 

The  rule  that  the  state  cannot  Impeach  its 
own  witness  by  proving  previous  statements 
oootradictory  to  bis  testimony  does  not  prevent 
the  state  from  calling  the  attention  of  an  un- 
willing or  forgetful  witness  to  his  testimony  be- 
fore the  grand  jury  for  the  purpose  of  refresh- 


ing his  memory,  though  such  former  testimony 
is  different  from  his  testimony  in  court 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  886;   Dec.  Dig.  {  255.*] 

a  Intoxicating  laqvotm  (i  236*)— Uni^w- 
rxji.  Saxes— SuFnciBNOT  of  Evidxnce. 
Evidence  held  to  sustain  a  conviction  for 
selling  liquors  in  violation  of  the  local  option 
law. 

[Ed.  Note.— For  other  cases,  see  Intozicatins 
Uquors.  Cent  Dig,  {f  300r322;    Dec.  Dig.  I 

Appeal  from  Circuit  Court,  Dade  County ; 
B.  O.  Thurman,  Judge. 

Jesse  Draughn  was  convicted  of  selling 
Intoxicating  liquors  unlawfully,  and  appeals. 
AfiSrmed. 

Neale  &  Newman,  for  appellant  Edwin 
Frieze  and  Howard  Ragsdale,  for  the  State. 

6RAT,  J.  This  Is  an  appeal  by  the  dtfend- 
ant  from  the  Judgment  of  the  Dade  county 
circuit  court,  assessing  a  fine  of  $300  against 
liim,  after  trial  by  Jury,  on  an  Indictment 
charging  him  with  selling  Intoxlcatlnc  liq- 
uors, In  violation  of  the  local  option  law. 

There  Is  only  one  question  in  the  case,  and 
that  is:  Was  the  evidence  sufficient  to  sup- 
port the  verdict? 

The  state  relied  for  a  conviction,  as  to 
what  was  sold,  on  one  J.  L.  Berry.  This  wit- 
ness testified  on  direct  examination :  "Q.  Do 
you  know  Mr.  Draughn,  the  defendant  In  this 
case?  A.  Yes,  sir.  Q.  What  business  was 
he  engaged  in  last  fall?  A.  Well,  he  was  in 
the  drug  business,  I  suppose,  last  fall.  Q. 
Where  was  he  in  business?  A.  South  Oreeu- 
fleld.  Q.  Were  you  at  his  place  of  business 
there?  A.  Yes,  sir.  Q.  Did  you  buy  any- 
thing from  Mr.  Draughn?  A.  Yes,  sir.  Q. 
What  did  you  get  from  him?  A-  Well  I  sup- 
pose it  was — I  got  a  half  pint  of  stuff.  I 
don't  know  what  It  was — no,  a  pint.  I  sup- 
pose It  was  whisky.  Q.  You  called  for  whis- 
ky when  you  bought  that,  did  you  not?  A. 
Well,  sir,  I  disremember  whether  I  called  for 
whisky,  or  whether  I  Just  went  in  and  asked 
for  a  pint  Q.  What  makes  you  suppose  It 
was  whisky?  A.  Well,  that  was  what  the 
fellow  asked  me  to  get  for  him,  was  whisky. 
Q.  Did  you  taste  It?  A.  No,  sir.  Q.  What 
color  was  It?  A.  I  disremember  whether  it 
was  wrapped  up.  Q.  Don't  you  know  what 
you  called  for  when  yon  went  in  the  store? 
A.  No,  sir ;  I  don't  recollect  Just  exactly  how 
I  called  for  It  I  might  have  called  tor  a 
pint,  or  I  might  have  called  for  a  pint  of 
whisky.  I  Just  disremember  what  I  did 
do.  Q.  You  thought  yon  was  getting  whis- 
ky when  you  went  in  there  and  got  that? 
A.  Yes,  blr.  Q.  Who  was  In  the  front  room 
when  you  came  out  Mr.  Berry?  A.  Well,  sir, 
I  believe  Mr.  Sexton  was  In  there.  Mr.  Sex- 
ton bought  a  comb  there  that  day."  After 
these  questions  and  answers,  followed  a  long 
list  of  questions  by  the  prosecuting  attorney 
and  the  court    These  questions  were  asked 
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and  answered  orer  the  objection  of  the  de- 
fendant's coansel.  The  witness  further  testi- 
fied that  he  paid  50  cents  for  it,  but  whether 
he  bought  It  of  Mr.  Draugbn  or  some  one  else 
be  did  not  remember,  as  it  was  about  the  time 
Dran^n  was  selling  out.  On  cross-examina- 
tion the  witness  testified,  In  speaking  of  the 
sale:  "I  had  been  to  Lockwood,  and  I  came 
on  back  there  waiting  for  a  train,  and  I 
went  down  there  to  see  Mr.  Jones,  and  he 
asked  me  to  go  np  there  and  get  this  stuff 
for  him,  but  I  don't  recollect  whether  he  said, 
HSo  np  there  and  get  me  a  pint,'  or  a  "pint 
of  whisky.'  I  dlsremember  what  he  said.  I 
don't  remember  whether  I  called  for  a  pint, 
or  a  pint  of  whisky,  and  I  dlsrememb«r 
whether  it  was  wrapped  or  not" 

The  witness  Sexton  was  placed  on  the 
stand,  and  he  testified  that  he  bought  a  comb 
of  defendant  that  day,  and  that  Mr.  Berry, 
be  believed,  was  on  the  premises  at  that 
time,  and  standing  there  when  he  bought  the 
comb. 

This  is  substantially  the  testimony  for  the 
state,  except  It  was  admitted  that  local  op- 
tion was  in  force  In  the  county  at  the  time 
of  the  sale.  The  defendant  was  the  only 
witness  offered  In  his  behalf,  and  the  follow- 
ing Is  his  examination  in  chief:  "Q.  Mr. 
Dran^m,  are  yon  guilty  of  this  charge?  A. 
No,  sir.  Q.  That  is  all."  The  state  attempt- 
ed to  cross-examine  him,  bat  his  counsel  ob- 
jected, so  that  the  cross-examination  consist- 
ed of  the  following:  "Q.  You  have  told  the 
Jory  all  you  are  going  to  tell  them  about  this 
case?  A.  Tes,  sir ;  I  ain't  got  nothing  more 
to  say :  not  guilty  is  all." 

The  testimony,  narrowed  down,  proves  the 
following  facts :  That  a  man  by  the  name  of 
Jones  said  to  Mr.  Berry:  "Oo  np  to  the 
drug  store  and  get  me  a  pint"  The  trahi 
was  about  to  more,  and  the  witness  ran  to 
the  drag  store  and  called  for  a  pint  or 
a  pint  of  whisky,  and  it  was  furnished  to 
him,  and  he  paid  SO  cents  for  it  Courts  and 
Juries  are  not  limited.  In  searching  for  the 
truth,  to  the  mere  words  of  a  witness.  When 
a  man  says  to  another,  "Go  up  to  the  drug 
store  and  get  me  a  pint,"  and  the  man  does 
so  and  goes  Into  the  store  and  says  to  the 
dm^st,  "I  want  a  pint"  and  pays  him  60 
cents  for  It,  there  is  not  a  shadow  of  a  doubt 
but  what  it  was  whisky  he  wanted,  and 
whisky  he  got  It  is  not  necessary  to  sus- 
tain a  conviction  that  the  evidence  should 
show  the  guilt  of  defendant  beyond  the  pos- 
sibility of  a  doubt  but  only  beyond  a  rea- 
sonable doubt  and  there  can  be  no  reason- 
able doubt  of  the  guilt  of  the  defendant. 

Complaint  is  made  of  the  action  of  the 
trial  conrt  In  asking  the  witness  Berry  ques- 
tions, and  permitting  the  state  to  cross-ex- 
amine him  in  regard  to  previous  statements 
made  l^  Urn.  It  Is  a  well-known  fact  that 
In  fliis  dsaa  of  cases,  the  memory  of  state's 
witnesses  is  often  very  poor.  If  this  wit- 
ness had  purchased  a  pint  of  bmzlne  or 
«astor  oil,  we  have  no  doubt  but  he  and  the 


defendant  would  have  remembered  every  de- 
tail of  the  transaction.  "The  trial  court  has 
the  undoubted  right  to  question  or  cross- 
question  any  witness,  provided  this  Is  done 
within  such  bounds  as  control  attorneys  in 
similar  Interrogations."  State  v.  Lockett  168 
Mo.  480,  68  S.  W.  563;  State  v.  Pagels,  92 
Mo.  300,  4  S.  W.  831.  The  court  was  of  the 
opinion  that  the  witness  was  unfrleqdly  to 
the  state,  and  therefore  no  error  was  commit- 
ted by  the  court  in  permitting  the  prosecuting 
attorney  to  ask  him  leading  questions.  State 
V.  Duestrow,  137  Mo.  44,  38  S.  W.  554,  39  S. 
W.  266;  State  v.  Keith,  63  Mo.  App.  383. 
The  prosecuting  attorney  was  permitted  to 
ask  the  witness  if  he  had  not  testified  before 
the  grand  Jury  that  he  was  told  to  get  whis- 
ky, and  that  whisky  was  what  he  called  for' 
when  he  went  Into  the  drug  store,  and  he 
was  also  shown  a  statement  of  what  he  testi- 
fied to,  signed  by  him.  The  court  permitted 
this,  for  the  purpose  of  refreshing  the  mem- 
ory of  the  witness.  To  intelligently  pass 
upon  this  assignment  of  error,  the  following 
is  material:  The  witness  testified  that  he 
did  not  remember  whether  he  was  told  to 
get  a  pint,  or  a  pint  of  whisky,  and  he  did 
not  remember  whether  he  called  for  a  pint, 
or  a  pint  of  whisky.  He  was  examined  sev- 
eral months  after  the  transaction,  and,  for 
the  purpose  of  refreshing  bis  memory,  the 
prosecuting  attorney  asked  him  these  ques- 
tions. The  rule  in  this  state  is  that  the  state 
cannot  Impeach  its  own  witness  by  proving 
previous  statements  of  the  witness  contra- 
dictory to  his  testimony.  But  this  rule  does 
not  mean  that  an  unwilling  or  a  forgetful 
witness  cannot  have  his  memory  refreshed 
by  calling  his  attention  to  previous  testi- 
mony or  statements.  State  v.  Duestrow,  137 
Mo.,  loe.  clt  85,  38  S.  W.  554,  39  S.  W.  266; 
Ashby  V.  Gravel  Road  Co.,  Ill  Mo.  App., 
loc  clt  83,  85  S.  W.  967.  Of  course,  the  par- 
ty calling  the  witness  cannot  Impeach  him 
by  offering  contradictory  evidence  for  that 
purpose. 

In  State  v.  Duestrow  the  court  said :  "The 
above-cited  authorities  fully  Justify  the  ask- 
ing of  the  questions  propounded  to  this  un- 
willing witness,  and  it  was  unnecessary  for 
the  state  to  plead  surprise  or  of  having  been 
misled,  since  both  those  elements  were  pat- 
ent to  the  most  casual  observation,  since 
nothing  could  more  conduce  to  surprise  than 
to  have  a  witness  who  had  previously  testi- 
fied to  the  whole  of  a  short  conversation, 
but  a  few  months  before,  and  then,  after- 
wards forget,  or  pretend  to  forget,  the  latter 
and  more  striking  portion  of  that  conversa- 
tion. Nor  does  it  at  all  affect  the  propriety 
of  such  questions  that  they  may  incidentally 
have  the  effect  of  impeaching  such  witness. 
Conrts  should  not  be  averse  to  letting  in  the 
light  of  day  on  such  reprehensible  transac- 
tions." 

In  Ashby  v.  Gravel  Road  Co.,  the  witness 
was  examined  as  to  his  evidence  on  the  for- 
mer trial,  and  complaint  was  made.     The 
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court  Bald,  if  the  witness  was  reluctant,  or 
hla  memory  was  clouded,  we  can  see  no  Im- 
propriety In  the  course  of  his  examination. 
It  was  a  matter  resting  very  largely  with 
the  discretion  of  the  trial  judge. 

In  George  t.  McOovem,  83  Wis.  665,  63 
N.  W.  889,  S5  Am.  St  Rep.  77,  and  Bullard 
V.  Fearsall,  53  N.  Y.  231,  the  courts  expressly 
hold  that  such  questions  may  be  asked  for 
the  purpose  of  refreshing  the  recollection  of 
the  witness. 

The  rerdlct  of  guilty  comes  with  the  ap- 
proval of  the  learned  trial  court,  and  he  must 
have  been  thoroughly  sati80ed  of  the  defend- 
ant's gnlit,  or  he  would  have  unhesitatingly 
set  the  verdict  aside.  He  was  in  a  much  bet- 
ter position  than  we  are  to  know  the  truth 
of  the  matter,  and,  with  due  deference  to 
bis  duty  and  judgment,  we  will  not  disturb 
this  judgment 

It  is,  accordingly,  affirmed.    All  concur. 


ASBIU:/  V.  CITY  OF  JOPUN. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

8,  1910.) 

1.  MUNIOIPAI,    COBPOBATIONS    (J    821*)— OB- 

STBtionoN  IN  Stbeet— Pebsonai.  Injubies— 

DVIDBirCK. 

.  In  an  action  against  a  city  for  personal 
injuries  from  falling  over  a  wire  stretched 
across  the  sidewalk,  plaintitTs  testimony  that 
the  night  was  dark,  that  there  was  nothing  to 
notify  her  of  the  obstruction,  and  while  walk- 
ing in  the  ordinary  manner  she  tripped  and  fell, 
with  the  fact  that  the  city  had  granted  the  pei^ 
mit  to  have  the  sidewalk  constructed,  entitled 
plaintiS  to  go  to  the  jniy. 

[£}d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1745-1757;  Dec 
Dig.  J  821.*] 

2.  Appeal  and  Ebbob  (|  997*)— Dibkction  oi- 
Vebdict— Question  tor  Tbial  Coubt. 

<  In  an  action  against  a  city  for  personal 
injuries  from  falling  over  a  wire  stretched  across 
the  sidewalk,  where  plaintiff  testified  that  there 
were  no  lights  or  barriers  to  notify  her  that  the 
wire  was  across  the  walk,  and  two  witnesses 
for  defendant  testified  that)  a  barrier  and  light 
were  properly  placed  early  In  the  evening,  wheth- 
er a  veriict  should  be  directed  for  defendant 
was  for  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4024;   Dec  Dig.  i  997.*] 

3.  Municipal  Cobpobations  (|  821*)— Ob- 
sTBncnoN  or  Stbeki\— Pebbonal  Injxtbies 
—  Weight  to  be  Given  Evidence— Ques- 
tion FOB  JUBT. 

In  an  action  against  a  city  for  personal  In- 
juries from  falling  over  a  wire  stretched  across 
the  sidewalk,  where  plaintiff  testified  that  there 
were  no  lights  or  barriers  to  notify  her  that  the 
wire  was  across  the  walk,  and  two  witnesses  for 
defendant  testified  that  a  barrier  and  light  were 
properly  placed  early  in  the  evening,  the  ques- 
tion was  for  the  jury. 

'  [Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1749;  Dec  Dig.  S 
821.»] 

4.  Tbial  ({  206*)- Instbuotion— Cube  or  Eb- 

M>B. 

Where  the  court,  in  an  Instruction  given 
in  Iwhalf  of  plaintiff,  failed  to  mention  one  of 
defendant's  principal  defenses,  but  later  ui>on 


Vk 


defendant's  request  gave  an  instruction  which 
clearly  submitted  the  Issue,  the  failure  to  sub- 
mit the  defense  in  the  first  instruction  was  not 
reversible  error. 

.Ed.  Note.— For  other  cases,  see  Trial,  Oent 
:g.  It  705-70S;   Dec.  Dig.  {  296.*] 

Appeal  from  Circuit  Court,  Jasper  0>an- 
ly;   David  E.  Blair,  Judge. 

Action  by  Ola  B.  Asbill  against  the  City 
of  Joplin.  Judgment  for  plalntitr,  and  d»- 
tfflidant  appeals.    Affirmed. 

Mercer  Arnold,  for  appellant  Clay  A 
Davis,  for  respondent 

GRAY,  J,  This  cause  was  commenced  in 
the  Jasper  county  circuit  court  to  recover 
damages  for  personal  injuries  which  plaintiff 
claims  die  received  in  June,  1907,  in  falling, 
caused  by  tripping  on  a  wire  across  one  ot 
the  sidewalks  on  a  public  street  in  the  city 
of  JopIIn.  Her  evidence  tended  to  establish 
the  fact  that  Eighteenth  street  at  the  time 
complained  of,  was  a  public  street  In  the  city 
of  Joplin;  that  the  city  had  given  a  permit 
to  one  Powell  to  lay  and  construct  a  con- 
crete sidewalk  on  said  street;  and  that  wliile 
said  walk  was  being  laid,  and  before  tbe 
sidewalk  was  opened  to  the  traveling  public, 
there  was  strung  across  the  end  of  said  walk 
a  wire.  Intending  to  prevent  persons  from 
passing  onto  and  over  said  walk.  She  al- 
leged in  her  petition  tliat  the  contractor  and 
defendant  failed  to  set  out  a  danger  signal 
to  notify  persons  of  the  obstruction  caused 
by  stretching  said  wire  across  the  walk; 
tliat  on  said  evening,  and  while  she  was 
passing  on  said  walk,  exercising  due  care, 
and  without  notice  of  said  obstruction,  she 
fell  and  suffered  damages  in  the  sum  of 
$5,000,  for  which  judgment  was  asked.  A 
trial  was  had  by  jury,  and  a  verdict  render^ 
ed  in  favor  of  respondent  for  the  sum  of 
$600,  and  the  city  has  appealed  to  this  court 

The  assignment  of  errors  are:  That  the 
court  erred  In  refusing  to  give  peremptory 
instruction  asked  by  the  appellant;  that  the 
verdict  Is  against  the  evidence;  and  that  the 
court  wred  in  giving  the  first  instruction 
requested  by  the  plaintiff. 

The  plaintiff  was  the  only  witness  in  heat 
behalf  as  to  the  condition  of  tbe  walk  at 
the  time  of  the  accident.  She  testified  that 
the  night  was  dark,  and  that  there  were  no 
lights  or  barriers  to  notify  her  that  the 
wire  was  across  the  walk,  and.  while  walldnfc 
along  in  the  ordinary  manner,  she  tripped 
and  fell.  When  we  consider  the  further  fact 
that  the  dty  had  granted  a  permit  to  have 
the  walk  constructed,  the  plaintiff's  evidence 
entitled  her  to  go  to  the  jury. 

In  behalf  of  the  defendant  two  witnesses 
testified  that  the  wire  was  placed  across  the 
sidewalk  because  the  concrete  walk  was  not 
in  a  condition  to  be  used  by  the  public,  and 
that  the  wire  was  stretched  and  a  board 
was  placed  at  the  top  of  the  wire  across  tlie 
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-walk,  and  on  wblcb  was  hanging  a  lantern, 
in  the  early  part  of  the  evening.  These  facta 
wen  teatlfled  to  by  two  witnesses,  who  as- 
sisted in  the  con8tructi<m  of  the  walk.  The 
appellant  claims,  because  no  one  testified 
that  the  light  was  not  placed  on  the  walk 
In  the  early  part  of  the  evening,  that  the 
coort  should  have  given  the  instrnctlon  to 
And  for  the  defendant,  Inasmnch  as  the  testi- 
mony of  these  witnesses  showed  that  the 
proper  warning  had  been  given  early  in  the 
evening,  and.  If  It  was  not  th«re  at  the  time 
the  plaintiff  was  injured,  the  dty  was  not 
liable.  '  It  seems  to  us  this  was  a  question 
for  the  trial  court.  Steamboat  City  of  Mem- 
phis V.  Matthews  et.  al,  28  Mo.  248;  Myers 
T.  aty  of  Kansas,  108  Mo.  480,  18  S.  W.  914; 
Mwris  T.  Kansas  City,  117  Mo.  App.  898, 
92  S.  W.  908.  In  the  case  of  Steamboat  City 
of  Memphis  v.  Matthews,  above  cited,  the 
court  says:  '.'All  the  testimony  was  on  one 
side,  but  the  Jury  disregarded  It,  and  the 
circuit  court,  who  heard  the  witnesses,  sanc- 
tioned the  verdict  of  the  jury.  We  must 
iota  from  this  that  the  circuit  court  was 
satisfied  with  the  course  of  the  Jury.  The 
credit  due  to  the  witnesses  Is  a  matter  pe- 
culiarly for  the  Jury,  and  any  control  over 
the  finding  of  a  Jury  in  this  respect  could 
hardly  be  Judiciously  exercised  by  this  court, 
which  must  be  guided  altogether  by  what 
appears  on  the  face  of  the  record.  The  cir- 
cuit Judge  would  not,  of  coarse,  permit  a 
verdict  to  stand  against  his  own  instruction, 
and,  as  that  court  has  virtually  certified  to 
na  that  the  verdict  was  right,  we  cannot 
Interfere." 

What  we  have  just  said  determines  the 
second  point  also,  as  it  was  for  the  Jury  to 
weigh  and  properly  determine  the  testimony 
of  the  witnesses  in  behalf  of  the  appellant. 

It  is  finally  claimed  that  Instruction  No. 
1  given  in  'behalf  of  plaintiff  is  wrong  be- 
cause it  is  a  general  Instruction  and  attempts 
to  Inform  the  Jury,  If  they  find  certain  facts 
to  be  true  from  the  evidence,  they  should 
raider  a  verdict  for  the  plaintiff,  but  fails 
to  mention  one  of  the  principal  defenses  re- 
lied ux>on  by  the  defendant,  to  wit:  That 
If  a  light  or  signal  was  placed  at  the  scene  of 
this  accident  the  evoilng  plaintiff  was  hurt 
and  prior  to  her  accident,  but  was  after- 
wards removed  by  third  parties,  the  plaintiff 
cannot  recover.  The  court  gave  an  instruc- 
tion, at  the  request  of  the  appellant,  which 
deariy  submitted  this  issue,  and,  as  the  In- 
stmctiODS  takoi  together  presratt  the  law 
fully,  the  action  of  the  court  In  not  submit- 
ting In  the  first  Instruction  this  defense  is 
not  reversible  error.  Austin  t.  St  Louis 
Transit  Co..  115  Mo.  App.  146,  91  S.  W.  450, 
and  cases  therein  cited. 

We  find  no  error  was  committed  against 
the  appellant  materially  affecting  the  merits 
of  the  action,  and  therefore  affirm  the  Judg- 
ment   All  concur. 


IVES  T.  CRAWFORD  COUNT!  FARMERS' 

BANK. 
(Springfield  Court  <^  Appeals.    Missouri.    Jaa. 

3,  1910.) 

1.  Appbal  awd  ESeob  (S  874*)— Review— Na- 
TUBE  or  Decision  APFEALEn  from. 

On  appeal  from  a  judgment  on  issues  raised 
by  interpleas  filed  at  the  instance  of  the  defend- 
ant in  a  suit  for  a  deposit  claimed  by  both  par- 
ties to  a  contract,  the  sufficiency  of  the  petition 
against  the  defendant  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3530,  3535  ;  Dec.  Dig.  { 
874.»] 

2.  Wills  (|  602*)  —  Constbuctiow  —  Bstatk 
Created. 

A  testator  devised  land  to  his  grandchildren 
"absolutely  to  them,  their  heirs,  but  if  they 
should  die  without  issue,  then  It  shall  revert, 
and  vest  in  my  heirs,  equally."  Held,  that  their 
estate,  if  a  fee,  was  liable  to  be  defeated  on  their 
death  without  children,  and  in  that  event  ttie 
title  vested  in  the  testator's  heirs. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1864;  Dec.  Dig.  |  602.»] 

3.  JuDQiTKNT  (i  707*)— Conclusiveness— Per- 
sons Not  Parties. 

A  judgment  in  a  suit  to  quiet  title  binds 
only  the  ixirties  named  in  the  suit 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  f  1230;   Dec.  Dig.  |  707.»] 

4.  Vendor  and  Purchaser  (|  130*)  — Per- 
robuance  of  contract— tltxe  of  vendor. 

One  who  has  contracted  for  a  perfect  title 
has  the  right  to  demand  a  title  which  will  en- 
able him  to  hold  the  land  in  peace,  and  to  be 
reasonably  sure  that  no  flaw  will  disturb  its 
marketable  value. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  {$  245,  246 ;  Dec.  Dig  " 
130;*    Specific  Performance,  Cent  Dig.  { 

6.  Vendob  and  Purchaser  (f   137*)  — Peb- 

rORMANCB  OF  OONTBACT— TITLE  OF    VENDOR. 

Where  the  parties  have  agreed  to  sutmiit 
to  and  rely  on  the  judgment  of  an  attorney  se- 
lected to  approve  the  vendor's  title,  they  can- 
not in  the  absence  of  fraud  or  collusion,  after- 
wards ask  to  substitute  the  Judgment  of  the 
court 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  t  260;   Dec.  Dig.  f  137.*] 

6.  Vendor   and  Purchases   (§   137*)- Pbb- 

FOBUANCB   OF   OONTBAOT— TiTLE  OP   VeNDOB. 

Where  a  c<Hitract  provides  &at  the  title  of 
the  vendor  shall  be  such  as  shall  be  approved 
by  an  attorney,  his  opinion,  though  wrong,  is 
binding  on  the  parties  in  the  absence  of  fraud  or 
collusion. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  260;   Dec.  Dig.  f  137.*] 

7.  Fbauds,  Statute  of  (J  131*)^Hffbct  of 
Statute— Pabol  Modification   of   Wbit- 

INO. 

A  parol  agreement  is  inadmissible  to  vary 
the  terms  of  a  previously  executed  written  con- 
tract for  the  sale  of  land  which  the  law  re- 
quires to  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  K  283,  284;  Dec  Dig.  i 
131.  ] 

8.  Frauds,  Statute  of  ({  ISl*)— BmoT  of 
Statute— Parol  MoninoATioif  ov  Writ- 

INO. 

A  parol  agreement,  binding  a  purchaser  of 
land  to  accept  a  title  pronounced  good  by  an 
attorney,  moaifies  a  prior  written  contract,  bind- 
ing him  to  complete  the  purchase  on  the  presen* 
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tation  of  an  abstract  ihowing  perfect  title,  and 
is  inadmissible  as  varying  a  contract  which  the 
law  requires  to  l>e  in  wnting. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  if  283,  284;  Dec  Dig.  { 
131.*] 

9.  Vendob  and  Pttbohaseb  (I  214*)— Rights 
or  Pasties— AsfiioNEES  or  Contbact. 

An  assignee  of  all  the  right  and  interest 
that  a  vendee  of  land  has  in  the  contract  of 
sale,  together  with  all  relief  concerning  the 
same,  has  a  right  to  the  money  paid  on  the  con- 
tract by  the  assignor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  446;   Dec.  Dig.  |  214.*] 

10.  Afpeai.   and    EIbsob    (8   611*)— Recobi>— 
Mattebs  to  be  Shown  bt  Record- Fiuno 

or  BlTL  or  EXSCEFTIONB. 

An  abstract  of  the  record,  reciting  that  the 
time  for  filing  the  bill  of  exceptions  expired  on 
a  given  date,  and  on  a  prior  date  the  appellant 
presented  to  the  judge  his  bill  of  exceptions,  and 
the  same  was  then  allowed,  signed,  sealed,  and 
ordered  to  be  filed,  and  the  same  was  thereupon 
filed,  is  sufficient  to  show  that  it  was  filed  in 
time. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  2319-2321;  Dec  Dig.  i 
511.*] 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty;  L.  B.  Woodslde,  Judge. 

Action  by  George  W.  Ives  against  the 
Crawford  County  Farmers'  Banlc,  In  wbicli 
tlie  plalntur  and  D.  F.  Kimlln  filed  inter- 
pleas.  From  a  Judgment  for  plaintiff,  Klm- 
liu  appeals.  Reversed  and  remanded,  witli 
directions  to  enter  Judgment  in  favor  of  ap- 
pellant 

Hall  k  Dame  and  Reeves  &  Lay,  for  ap- 
pellant Harry  Clymer  and  A.  H.  Harrison, 
for  respondent 

GRAY,  J.  On  the  15th  day  of  April,  1908, 
plaintiff  contracted  in  writing  to  sell  his 
farm,  of  about  700  acres,  in  Crawford  coun- 
ty, to  Samuel  Espenchled,  of  Illinois.  The 
price  of  the  land  was  $9,000  and  a  lot  sit- 
uated In  Salina,  Kan.  The  clause  of  the 
contract  material  to  the  Issue,  Is  as  follows: 
"The  said  party  of  the  second  part  has  this 
day  deposited  with  the  Crawford  County 
Farmers'  Bank,  the  sum  of  one  thousand  dol- 
lars, which  said  sum  Is  to  be  held  by  the  said 
bank  until  the  said  party  of  the  first  part  fur- 
nishes a  full  and  complete  abstract  of  the  ti- 
tle showing  a  perfect  title  to  said  lands  in  the 
said  party  of  the  first  part,  and  executes 
and  deposits  with  said  bank  a  general  war- 
ranty deed  conveying  said  farm  to  the  said 
party  of  the  second  part,  his  heirs  and  as- 
signs. The  said  parly  of  the  second  part  Is 
to  pay  the  balance  of  said  purchase  price  of 
$8,000.00  on  or  before  the  15th  day  of  Oc- 
tober, 190&"  It  was  claimed  by  the  plaintiff 
that  after  the  execution  of  this  contract,  and 
on  the  same  day,  there  was  a  parol  agree- 
ment between  the  parties  that  one  A.  H.  Har- 
rison was  to  examine  the  abstract  of  title 
furnished  by  Ires,  and  when  he  had  approved 
the  same,  the  $1,000  deposited  with  the  bank 


was  to  be  paid  to  the  plaintiff.  In  doe  time 
an  abstract  was  made  and  delivered  to  Har- 
rison, who  failed  to  approve  the  title,  as 
shown  by  the  abstract,  and  so  notified  K»- 
penchled  In  vrritlng.  A  short  time  after  thi» 
notice  a  letter  was  received  from  the  attor- 
ney of  Espenchled  in  Illinois,  approving  Har- 
rison's objections  to  the  tltl&  After  this 
letter  had  been  received  Harrison  instituted 
suits,  as  attorney  for  Ives,  to  qnlet  the  title 
to  the  lands,  and  also  procured  deeds  from 
certain  parties  for  the  same  purpose.  About 
the  10th  day  of  October,  1908,  Judgments 
were  rendered  In  the  circuit  court  of  Craw- 
ford county.  In  the  said  suits  so  Instituted 
by  Harrison,  and  certified  copies  of  these 
judgments  were  filed  and  shown  in  the  ab- 
stracts with  the  deeds  so  procured  and  filed 
after  Harrison's  first  examination.  After 
these  things  had  been  done,  Harrison  approv- 
ed the  title  and  pronounced  it  good  in  Ives, 
and  so  notified  the  attorney  for  Espenchled. 
June  1, 1908,  Esp^ichied,  In  writing,  assigned 
all  of  his  right  in  the  contract  with  Ives  to 
Kimlln,  the  appellant  herein,  and  on  October 
16th,  the  attorney  for  Kimlln  wrote  to  Mr. 
Ives  that  he  had  examined  the  abstract,  and 
the  title  was  not  good,  and  charged  that  Har- 
rison knew  that  the  abstract  was  defective, 
and  further  stating  that  Mr.  Kimlln  had  that 
day  closed  a  deal  for  other  lands,  and  would 
not  buy  Ives'  property,  for  that  reason,  as 
well  as  the  fact  that  he  was  to  have  a  good 
title  and  the  same  had  not  been  furnished, 
and  also  demanding  the  payment  of  the  $1,- 
000  deposit  In  the  bank.  This  letter  was  re- 
ceived, and  Mr.  Harrison  was  requested  by 
Ives  to  write  a  letter  to  Mr.  Kimlln,  asking 
him  to  return  the  abstracts  If  he  did  not  In- 
tend to  complete  the  deal,  and  in  reply  there> 
to  a  letter  was  written  by  Klmlln's  attor- 
neys, stating  that  the  abstracts  were  held 
subject  to  the  order  of  Mr.  Ives.  At  the  Feb- 
ruary term,  1909,  Ives  sued  the  Crawfonl 
County  Farmers'  Bank  for  the  $1,000,  stating 
his  cause  of  action  as  follows :  "And  for  his 
cause  of  action  the  plaintiff  avers  that  the 
defendant  Is  Indebted  to  him  in  the  sum  of 
$1,000  for  and  on  account  of  money  deposit- 
ed with  said  defendant  to  be  paid  to  this 
plaintiff  on  or  before  the  15th  day  of  Oc- 
tober, 1908."  On  the  15th  day  of  February 
the  bank  filed  a  petition,  asking  that  Ives 
and  Kimlln  be  required  to  interplead  for 
the  money.  Interpleas  were  filed  by  both  of 
the  parties,  and  the  cause  was  tried  on  Is- 
sues therein  raised,  resulting  In  a  judgment 
in  favor  of  Ives,  from  which  Kimlln  has 
appealed  to  this  court. 

The  appellant  questioned  the  sufficiency  of 
the  petition  filed  by  Ives  against  the  bank. 
We  do  not  consider  this  material  at  thl» 
time.  Both  parties  to  the  contract  were 
claiming  the  $1,000  deposit  with  the  bank, 
and  filed  their  Interpleas  therefor,  and  the 
cause   was  tried   upon  the  issues   thereby 
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made.  The  abstract,  as  perfected  by  Harri- 
son, did  not  show  a  marketable  title  in  Ives 
In  the  property,  and  therefore  did  not  com- 
ply with  the  terms  of  the  contract  entered 
Into  on  the  15th  day  of  April,  190a  The 
Jodgmmts  of  the  circuit  conrt  attempting 
to  perfect  the  title  show  the  snits  were  com- 
menced against  the  unknown  heirs  of  Put- 
nam Traak,  Joelah  B.  Trask,  Franklin  Ab- 
Uns,  William  J.  Farrar,  Marvin  A.  Dunlap, 
B.  P.  Dunlap,  Andrew  H.  Trask,  Henrietta 
Paul,  and  Napoleon  B.  Trask,  and  of  course 
notice  was  given  by  publication.  When  Har- 
rison approved  the  abstract,  the  evidence 
does  not  show  that  the  term  of  court  had 
adjourned;  and,  even  if  It  had,  the  parties 
defendants  in  that  suit,  under  the  provisions 
of  sections  777,  7781  Rev.  St.  1899  (Ann.  St, 
1906,  pp.  752,  753),  had  three  years'  time  In 
which  to  appear  in  court  and  have  the  judg- 
ment set  aside  by  showing  a  meritorious  de- 
fense. And  even  though  it  be  admitted,  that 
the  Judgment  perfected  the  title  as  to  all 
the  parties  named  therein,  yet  the  abstract 
shows  that  there  were  serious  defects  in 
Ives'  title  other  than  the  ones  attempted  to 
be  cured  by  the  suits.  The  title  to  80  acres 
of  the  land  was  in  the  following  condition: 
One  Jam.es  Sanders,  who  owned  the  same, 
made  a  will  on  the  2Sth  day  of  June,  1882, 
disposing  of  this  tract  of  land  as  follows :  "I 
do  hereby  give  and  bequeath  unto  my  grand- 
children, James  S.  Paul  and  Henrietta  Paul, 
minor  heirs  of  Martha  H.  Paul,  deceased,  the 
following  described  real  estate,  to  wit:  The 
a  W.  %  of  N.  W.  %  and  the  N.  W.  %  of 
the  S.  W.  %  of  section  26,  township  37,  range 
S.  Absolutely  to  them,  their  heirs,  but  If 
they  should  die  without  issue,  then  said  real 
estate  Shall  revert  and  vest  in  my  heirs, 
equally,  or  sttare  and  share  alike."  A  war- 
ranty deed,  dated  June  1, 1883,  from  Martha 
H.  Paul  and  James  S.  Paul,  to  Mr.  Ives  to 
this  tract  of  land,  was  shown  in  the  abstract 
But  the  abstract  did  not  show  any  convey- 
ance from  Henrietta  Paul,  or  that  Martha  H. 
Paul  and  Henrietta  Paul  were  one  and  the 
same  iwrson. 

In  making  the  unknown  heirs  of  Henriet- 
ta Paul  parties  to  the  suit  to  quiet  title,  the 
attorney  for  Mr.  Ives  must  have  construed 
the  will  as  giving  to  James  S.  Paul  and  Hen- 
rietta Paul  an  absolute  fee-simple  title  to  the 
land  without  condition  or  contingency.  Our 
opinion  is  that,  whether  we  construe  that 
clause  of  the  will  as  vesting  in  James  Paul 
and  Henrietta  Paul  a  life  estate,  or  an  estate 
in  fee,  it  Is  immaterial  to  the  Issues  in  this 
case.  If  a  life  estate  only  vested,  then  upon 
tlieir  deaths,  the  absolute  title  passed  to 
their  children.  If  any,  and  if  none  survived, 
then  to  the  heirs  of  James  Sanders,  and  in 
that  event,  the  children  took  under  the  will 
of  James  Sanders,  and  not  from  their  par- 
enta.  If  a  fee  was  transferred,  then  such 
estate  was  liable  to  be  defeated  upon  the 
eontinfency  of  them  dying  without  cbildroi. 


Oaimon  ▼.  Paok,  200  Mo.  75,  98  S.  W.  471; 
Gannon  v.  Albright,  183  Mo.  238,  81  S.  W. 
1162,  67  Lt  B.  A.  97,  106  Am.  St.  Rep.  471 ; 
Yocum  T.  Slier,  160  Mo.  281,  61  S.  W.  208; 
Haring  v.  Shelton  (Tez.)  122  S.  W.  13 ;  Hop- 
kins V.  Hopkins  (Tex.)  122  S.  W.  16.  The 
abstract  did  not  show  whether  James  Paul 
or  Henrietta  Paul  was  ever  married,  or 
that  either  of  them  was  dead,  and,  if  so, 
whether  or  not  any  children  survived.  If 
they  died  without  leaving  children,  then  un- 
der the  terms  of  the  will,  as  we  have  con- 
strued it,  the  title  to  the  real  estate  willed 
to  them  vested  at  their  death  in  the  heirs  of 
James  Sanders.  The  heirs  of  James  Sand- 
ers were  not  made  parties  to  this  suit,  and 
neither  were  the  heirs  of  James  Paul,  and 
therefore  the  title  shown  by  the  abstract 
was  not  the  title  that  Ives  agreed  to  give  in 
his  written  contract. 

It  is  claimed  by  respondent,  Ives,  that  the 
court  found  in  its  Judgment  that  the  title 
was  perfected  in  Ives  by  limitation.  Should 
we  concede  that  the  Judgment  perfected  a 
title  in  Ives  as  against  all  the  parties  nam- 
ed In  the  suit  in  which  they  were  rendered, 
yet  the  heirs  of  James  Sanders  were  not  par- 
ties to  that  suit,  and  therefore  their  interests 
In  the  property  were  not  affected  thereby. 
Under  the  laws  of  this  state  a  purchaser  of 
lands  has  the  right  to  demand  the  title  which 
shall  protect  him  from  anxiety.  He  should 
have  a  title  which  would  enable  him,  not 
only,  to  hold  his  land,  but  to  hold  it  in  peace, 
and,  if  he  wishes  to  sell  it,  to  be  reasonably 
sure  that  no  flaw  or  doubt  will  come  up  to- 
disturb  its  marketable  value.  Mastln  v. 
Grimes,  88  Mo.  478.  Under  the  contract  be- 
tween the  parties  Ives  agreed  to  furnish  a 
full  and  complete  abstract  of  the  title,  show- 
ing a  perfect  title  to  said  lands  in  him. 
Speaking  of  a  similar  contract  In  Bruce  v. 
Wolfe,  102  Mo.  App.  389,  76  S.  W.  724,  the 
Kansas  City  Court  of  Appeals  said:  "The- 
contract  called  for  a  clear  abstract  of  title; 
that  Is,  a  perfect  title.  Whereas  he  may 
have  had  a  good  title  In  law  by  reason  of  his- 
occupation  under  color  and  claim  of  title,  it 
could  not  be  so  shown  by  an  abstract  The 
purchaser  was  not  bound  to  take  the  land 
and  Incur  the  risk  of  successfully  defending 
the  title." 

It  Is  claimed  by  respondent  Ives,  that  by 
the  parol  agreement  made  after  the  written 
contract  was  entered  into  it  was  agreed  that 
the  $1,000  was  to  be  paid,  not  when  Ives  pre- 
sented an  abstract  showing  perfect  title,  but 
when  the  attorney,  Harrison,  pronounced  the 
abstract  good  after  an  examination  by  him. 
It  Is  true,  as  contended  by  respondsnt  that 
where  the  parties  have  agreed  to  submit  to- 
and  rely  upon  the  Judgment  of  an  attorney 
whom  they  have  sdected,  they  cannot  In  the 
absence  of  fraud  or  collusion,  afterwards  ask 
to  substitute  the  Judgment  of  the  court  for 
that  of  the  party  selected.  And  it  may  be  fur- 
ther stated  that  where  a  contract  provides 
that  the  title  of  the  vendor  shall  b«  anch  a» 
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Bhall  be  approved  by  an  attorney^  then  the  ap- 
proval and  Judgment  of  such  attorney,  In  the 
absence  of  fraud  or  collusion,  Is  binding  up- 
on the  parties,  even  though  the  attorney's 
opinion  Is  wrong.  But  In  this  case  the  testi- 
mony of  the  party  relying  on  the  agreement 
to  submit  the  abstract  to  the  attorney  se- 
lected by  Espenchied  shows  that  this  agree- 
ment was  made  on  the  day  the  original  con- 
tract was  entered  into,  and  subsequently  an 
abstract  was  delivered  to  Harrison,  who  ex- 
amined the  same  and  rejected  it  The  fur- 
ther fact  stands  admitted  that  it  was  agreed 
that  the  abstract  did  not  convey  a  good  t)tle, 
and  the  same  was  to  be  perfected  by  suits 
in  the  courts.  After  this  was  done,  Harrison 
became  the  attorney  of  the  vendor  In  the 
litigation  to  perfect  the  title,  and  under  such 
circumstances  it  is  doubtful  whether  the 
agreement  first  made  to  accept  his  Judgment 
would  apply  after  he  had  rejected  the  ab- 
stract and  had  become  the  attorney  of  the 
vendor  for  the  purpose  of  perfecting  the  title. 
It  is  not  necessary,  however,  to  decide  this 
proposition  In  determining  this  controversy. 
The  original  contract  required  an  abstract 
showing  a  perfect  title ;  and,  when  this  was 
delivered,  the  $1,000  in  controversy  was  to 
be  paid. 

The  claim  of  the  respondent  Ives  to  the 
$1,000  is  not  upon  this  contract,  but  upon  an 
alleged  subsequent  parol  agreement,  by  the 
terms  of  which  the  $1,000  was  to  be  paid 
when  Harrison  approved  the  abstract, .  and 
a  title  approved  by  Harrison  was  to  become 
the  title  appellant's  assignor  was  to  accept, 
whether  good  or.  bad,  and  as  a  substltnte  for 
the  title  he  was  to  have  nnder  the  terms  of 
the  legal  contract  When  the  testimony  of 
this  parol  agreement  was  offered,  the  appel- 
lant objected,  and  has  preserved  his  objec- 
tions and  exceptions,  claiming  that  the  parol 
agreement,  under  the  laws  of  this  state,  was 
not  admissible  to  vary  the  terms  of  the  pre- 
viously executed  written  contract  In  this 
contention  he  is  undoubtedly  correct  War- 
ren V.  Meyer  Mfg.  Co.,  161  Mo.  112,  61  S.  W. 
644 ;  Rucker  v.  Harrington,  52  Mo.  App.  481. 
In  Rucker  v.  Harrington,  supra.  Judge  Elli- 
son reviewed  the  authorities  at  length  upon 
the  question,  and  clearly  declared  the  law  as 
follows:  "It  is  true  that  at  common  law, 
while  yon  could  not  vary  the  terms  of  a  writ- 
ten contract  by  prior  agreements  or  stipula- 
tions, yet  you  might  do  so,  on  sufficient 
consideration,  by  subsequent  oral  agreement. 
But  in  snch  case  the  original  agreement  as 
has  been  already  stated,  need  not  have  been 
in  writing;  but,  in  a  case  under  the  statute, 
an  entirely  different  phase  is  presented.  It 
should  be  apparent  that  if  the  original  con- 
tract must  be  in  writing,  to  be  capable  of 
enforcement  any  subsequent  change  therein 
must  likewise  be  in  writing.  It  is  difficult  to 
find  argument  to  sustain  this  proposition, 
simply  from  the  fact  that  it  is  self-evident 
It  wUl  not  do  to  say  that  the  statute  only 
has 'reference  to  or  prohibits  an  entire  new 


deal  or  change  of  contract,  for  we  have  al- 
ready seen  that  the  entire  contract,  substan- 
tially as  made,  is  within  the  terms  of  the 
statut&  And,  as  applied  to  this  case.  It  must 
be  admitted  that  the  original  contract  could 
never  have  been  enforced  by  plaintiff,  since 
he  did  not  have  the  title  be  therein  agreed 
to  convey.  He  is  thus  compelled  to  sustain 
his  cause  of  action  by  the  subsequent  oral 
contract  the  subject-matter  of  which  oral 
contract  is  found  in  the  original  writing, 
while  the  contract  itself  is  found  In  the  sub- 
sequent oral  agreement  connecting  itself  with 
the  writing  for  a  part  of  its  terms.  To  en- 
force such  a  contract  would  be  to  practically 
nullify  the  statute."  This  decision  is  re- 
viewed by  the  Supreme  Court  in  Warren  v. 
Meyer  Mfg.  Co.,  supra,  and  its  doctrine  de- 
clared by  that  court  to  be  the  law  of  this 
state.  The  decisions  of  our  state  are  In  per- 
fect harmony  with  the  majority  of  the  opin- 
ions of  other  states  upon  the  same  subject 
For  a  list  of  these  authorities  reference  is 
made  to  the  note  of  Nonamaker  v.  Jacob  J. 
Amos,  73  Ohio  St  168,  76  N.  B.  949,  4  L.  R. 
A.  (N.  S.)  980,  112  Am.  St  Rep.  708. 

Counsel  for  respondent  has  cited  as  to  a 
number  of  decisions  In  this  state  holding 
that  a  written  contract  may  be  modified  by 
subsequent  parol  agreements.  By  an  exami- 
nation of  these  cases  It  will  be  found  that 
they  have  reference  to  contracts  which  the 
law  did  not  require  to  be  in  writing  in  the 
first  Instance, 

The  claim  is  also  made  that  the  subse- 
quent agreement  does  not  vary  the  terms  of 
the  written  contract  We  think  differently. 
By  the  terms  of  the  original  contract  the 
vendee  was  to  have  an  abstract  showing  a 
perfect  title,  and  when  this  was  furnished  to 
him,  the  $1,000  should  be  paid.  By  the  terms 
of  the  subsequent  parol  agreement  the  $1,000 
was  to  be  paid  when  Harrison  said  the  title 
was  good,  and,  in  addition  thereto,  the  ven- 
dee was  to  accept  a  title  pronounced  good 
by  Harrison,  whether  it  was  In  fact  good  or 
not  The  abstract  furnished  did  not  show 
the  title  required  by  the  terms  of  the  written 
agreement  and  therefore,  under  the  terms  of 
the  written  agreement,  the  $1,000  was  not 
due,  and  the  vendee  was  not  required  to  com- 
plete the  purchase  of  the  land.  In  Warren  v. 
Meyer  Mfg.  Co.,  supra,  by  the  written  con- 
tract defendant  agrreed  to  sell  plaintiff  30  or 
40  tons  of  Iron  at  $9  per  ton,  and  was  not 
bound  to  pay  for  it  until  the  whole  amount 
was  delivered.  By  the  subsequent  oral  agree- 
ment plaintiff  agreed  to  pay  cash  for  the 
iron  as  fast  as  delivered.  It  was  held  that 
this  verbal  agreement  imposed  a  new  burden, 
and  was  not  admissible  as  varying  the  writ- 
ten agreement  In  Rucker  v.  Harrington, 
supra,  a  written  contract  was  executed  for 
the  sale  of  land,  by  the  terms  of  which  the 
purchaser  was  to  have  a  marketable  title.  It 
was  sought  to  show  that  when  the  abstract 
was  examined,  such  title  was  not  shown,  and 
thereupon  the  parties  agreed  that  $800  should 
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be  deducted  from  tbe  pardiase  price,  and 
the  defect  wonid  be  waived  in  consideration 
thereof.  The  court  held  tbe  oral  agreement 
-was  Yoid,  and  tliat  It  ahoold  not  have  been 
admitted  In  evidence. 

The  respondent  insists  that  the  assignment 
bj  Espencbled  to  Kimlin  does  not  give  to 
Klmlin  the  right  to  the  $1,000  in  controversy. 
The  contract  is  signed  by  Espenchled,  and 
by  ita  terms  there  was  sold  and  assigned  to 
Klmlin  all  the  right  and  Interest  that  Es- 
penchled had  In  and  under  the  written  con- 
tract betwe«i  him  and  Ives^  and  a  copy  of 
the  written  contract  was  attached  or  written 
on  this  assignment,  and  in  addition  to  the 
aaiignlng  of  lUs  rights  and  interest,  "all  re- 
lief concerning  tbe  same  was  also  assigned." 
We  believe  this  sufQclent  to  give  to  Klmlin 
tbe  right  to  the  (1,000  paid  by  his  assignor. 

The  respondent,  Ives,  asked  that  the  appeal 
be  diamlssed' because  the  apptilant's  abstract 
of  the  record  does  not  show  the  filing  of  the 
bill  of  exceptions.  The  abstract  of  the  rec- 
ord recites  that  the  time  for  filing  the  bill  of 
exceptions  expired  on  the  31st  day  of  Decem- 
ber, 1909,  and  "on  tbe  10th  day  of  October, 
•1909,  Interpleader,  appellant,  presented  to 
«ald  Woodslde,  the  Judge  of  said  circuit  court, 
bis  bill  of  exceptions,  being  tbe  same  as  here- 
inafter set  forth,  and  the  same  was  then  by 
«ald  Woodslde  as  said  Judge,  after  being 
found  correct  by  said  Woodslde  as  said  Judge, 
allowed,  signed,  sealed,  and  ordered  to  be 
filed  and  made  a  part  of  the  record  of  said 
cause,  and  a  part  of  the  record  of  said  cir- 
cuit court,  and  tbe  same  was  thereupon  so 
filed,  and  was  made  a  part  of  said  record." 
This  court  has  heretofore  held  that  an  ab- 
stract of  the  record  which  states  in  narrative 
form  the  filing  of  the  bill  of  exceptions  in  tbe 
manner  above  set  forth  is  sufficient.  If  the 
respondent  claims  that  the  bill  of  exceptions 
was  not,  in  fact,  filed  In  time,  then  he  should 
file  an  additional  abstract  in  order  that  the 
court  may  determine  the  fact 

From  what  we  have  said,  the  Judgment  of 
the  trial  court  is  for  the  wrong  party.  It  Is 
therefore  ordered  that  the  same  be  reversed, 
and  the  cause  remanded  to  the  circuit  court, 
with  directions  to  enter  Judgment  in  favor  of 
the  Interpleader,  Klmlin,  for  the  fl.OOO.  All 
concur. 


MOUND  CITY  ENOBAVINO  CO.  t. 
MOBILB  &  O.  B.  CO. 

(St  Louis  Court  «t  Appeals.    Missouri.    Jan.  4, 
19ia) 

L  OAMmBBUwm  (|  9T*)— Dercib  in  RnroBir 

— Maniikb  of  Raising— Motion  to  Quash. 

Defects  appearing  on  the  face  of  the  return 

in  garnishment  must  be  raised  by  motion  to 

qnaab,  and  not  by  answer  or  plea  In  abatement 

[Dd.  Note. — For  other  cases,  see  Garnishment 
Cent  Dig.  H  196.  197;    Dec  Dig.  |  97.*] 


2.  Oaknibhiiknt  (t  10**)—DEFB(Tr8— Waives 

— ANSWBBINa  TO  MkUTS. 

The  garnishee,  by  answering  to  the  merits 
after  his  motion  to  quash  a  return  for  defects  on 
ita  face  is  overruled,  loses  the  benefit  of  bis  mo- 
tion, though  he  excepts  to  the  ruling  and  al- 
leges the  same  defects  in  his  answer  by  way 
of  plea  in  abatement 

[Ed.  Note.— For  other  cases,  see  Oamishment 
Cent  Dig.  |  213 ;   Deo.  Dig.  1 104.»] 

a    GarNISHVBNT    (i    96*)- RxTDBiN— CONCLU- 
SIVKNKSS. 

The  return  In  garnishment  proceedings  Is 
conclusive  as  to  the  truth  of  recitals  therein; 
the  remedy  for  a  falsa  return  being  a  suit  on 
the  officer's  bond. 

[Ed.  Note.— For  other  cases,  see  Qamisbment 
Cent  Dig.  i  103;    Dec  Dig.  I  96.*] 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
M.  Kinsey,  Judge. 

Action  by  the  Mound  City  Engraving  Com- 
pany against  the  Mobile  &  Ohio  Railroad 
Company,  as  garnishee.  BYom  a  Judgment  for 
plalntifT,  the  garnishee  appeals.    Affirmed. 

This  case  originated  In  a  Justloe's  court, 
brought  there  by  attachment  against  tbe  de- 
fendant Horse  Show  Monthly  Publishing 
Company,  on  an  account  for  $176.70.  Sum- 
mons and  writ  of  attacliment  against  defend- 
ant Issued  on  the  4tb  of  December,  1006. 
Ther^fter  summons  and  notice  of  attach- 
ment and  garnishment  was  issued,  and  in  due 
form,  against  the  Mobile  &  Ohio  Railroad 
Company,  as  garnishee.  Return  of  service  of 
summons  and  notice  of  garnishment  as  against 
the  railroad  company  (hereafter  referred  to 
as  "garnishee"),  which  return  will  hereafter 
be  noted.  On  the  day  named  the  garnishee 
appeared  before  the  Justice  and  filed  a  mo- 
tion to  quash  the  writs  and  the  return  of  the 
constable  as  Indorsed  on  the  summons  and 
writ  of  attachment,  for  reasons  set  forth  in  a 
motion  hereafter  to  be  set  out  Thereupon 
the  constable,  by  leave  of  the  Justice,  filed 
amended  returns  on  both  tthe  writ  of  attach- 
ment and  the  summons  of  garnishment,  and 
the  garnishee  reflled  its  motion  to  quash. 
The  Justice  overruled  the  motion.  The  gar- 
nishee thereupon  filed  its  answer,  hereafter 
set  out  and,  tbe  cause  being  heard  before 
the  Justice,  Judgment  was  rendered  against 
the  garnishee  for  the  sum  of  $40  and  costs 
of  garnishment  An  appeal  was  duly  taken 
to  the  circuit  court  by  the  garnishee.  There 
the  garnishee  renewed  and  refiled  its  motion 
to  quash. 

The  return  of  the  constable  on  the  sum- 
mons, etc.,  before  amended,  recited  the  execu- 
tion of  the  writ  of  attachment  by  summoning 
the  Mobile  &  Ohio  Railroad  Company,  a  cor- 
poration, as  garnishee,  to  appear  before  the 
Justice  on  the  day,  hour,  and  place  named, 
then  and  there  to  answer  on  oath  such  in- 
terrogatories as  might  be  exhibited  against  It 
on  the  part  of  plaintiff,  touching  its  Indebted- 
ness to  or  possession  or  control  of  property, 
etc.,  and  by  declaring  to  tbe  garnishee  that 
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the  comtable  attadied  In  Its  hands  any  goods, 
etc.,  and  any  debts  dne  from  it  to  the  defend- 
ant, etc.  The  amendment  to  the  return,  so 
far  as  it  related  to  the  serrice  upon  the  gar- 
nishee, is  as  follows:  "For  amended  return 
I  hereby  certify  that  I  served  the  within 
summons  of  garnishee  In  the  city  of  St  Louis, 
Mo.,  on  the  4th  day  of  December,  1908,  by 
delivering  a  true  copy  thereof  to  H.  H.  Rauth, 
chief  clerk  of  the  Mobile  A  Ohio  Railroad 
Ck>mpany,  In  the  city  of  St  Louis,  Mo.;  nei- 
ther the  president  secretary,  treasurer,  cash- 
ier, or  any  other  chief  or  managing  officer 
higher  than  chief  clerk  being  present  at  the 
office  of  said  railroad  company,  and  the  said 
H.  H.  Rauth  being  at  the  time  of  said  serv- 
ice the  chief  or  managing  officer  of  said  cor- 
poration in  charge  of  Its  office  in  the  said 
city  of  St.  Louis,  Missouri." 

The  motion  to  quash  is  as  follows:  "Gomes 
now  the  Mobile  &  Ohio  RaUroad  Company, 
garnishee  in  above  cause,  and  appearing  for 
this  purpose  only,  moves  the  court  to  quash 
tha  amended  return  of  the  constable  on  the 
writ  of  garnishment  herein  and  the  return  of 
the  constable  on  the  writ  of  attachment  tiere- 
in  and  to  quash  said  attachment  and  garnish- 
ment writs  for  the  following  reasons:  First. 
Said  writs  show  upon  their  faces  that  the 
service  is  insufficient  In  law  to  confer  Juris- 
diction over  said  garnishee.  Second.  The  said 
return  falls  to  show  that  the  said  garnishee 
was  summoned  by  the  said  constable  declar- 
ing to  It  that  he  summoned  it  to  appear  at 
the  return  term  of  the  writ  to  answer  the 
Interrogatories  which  may  be  exhibited  by 
the  plaintiff,  and  falls  to  show  that  said  writ 
of  garnishment  was  read  to  said  garnishee. 
Third.  The  said  return  falls  to  show  that  the 
said  constable  declared  to  the  garnishee  that 
he  attached  In  its  hands  all  debts  due  from 
it  to  the  defendant  or  so  much  of  such  debts 
as  shall  be  sufficient  to  satisfy  the  debt  and 
Interest  or  damages  and  costs,  or  that  he 
summoned  said  debtor  as  garnishee  in  ac- 
cordance with  subdivision  5  of  section  388  of 
the  Statutes  of  1899  of  Missouri.  Fourth. 
The  return  of  the  officer  upon  the  attachment 
writ  simply  shows  that  said  writ  was  execut- 
ed in  the  city  of  St  Louis  by  attaching  as 
the  property  of  said  defendant  the  within 
named  defendants.'  Fifth.  Neither  the  re- 
turns of  the  officer  upon  the  garnishment  or 
the  attachment  writs  are  sufficient  to  con- 
fer Jurisdiction  over  the  res  and  to  authorize 
the  court  to  pronounce  judgment  against  the 
garnishee.  Sixth.  Said  return  on  the  gar- 
nishment writ  fells  to  show  that  the  notice 
of  garnishment  was  served  by  delivering  such 
notice,  or  a  copy  thereof,  to  the  president, 
secretary,  treasurer,  cashier,  or  other  chief 
or  managing  officer  of  said  Mobile  &  Ohio 
Railroad  Company.  Seventh.  Said  return 
shows  upon  its  face  that  the  writ  was  ex- 
ecuted by  delivering  a  copy  thereof  to  the 
chief  clerk  of  the  Mobile  &  Ohio  Railroad 


Company,  and  was  not  executed  upon  any 
chief  or  managing  officer  of  said  company^ 
Eighth.  Said  return  falls  to  show  that  said 
notice  of  garnishment  was  served  by  deliver- 
ing the  same,  or  a  copy  thereof,  to  the  near- 
est station  or  freight  agent  of  the  said  Mo- 
bile &  Ohio  Railroad  Company  in  the  city 
of  St  Louis,  state  of  Missouri,  where  the 
cause  of  action  was  pending." 

The  court  overruled  this  motion,  the  gar- 
nishee duly  excepting.  Thereafter  the  caus» 
came  on  for  trial  upon  the  garnishee's  an- 
swer; a  Jury  having  been  waived.  The  an- 
swer is  as  follows:  "Now  comes  the  Mobile 
&  Ohio  Railroad  Company,  garnishee  In  the- 
above  cause,  and  for  answer  herein  says 
that:  (1)  At  the  time  of  the  service  of  the 
garnishment  herein,  it  did  not  have  In  It» 
possession  or  under  its  control  any  property,, 
money,  or  effects  of  the  defendant  (2)  At 
the  time  of  the  service  of  the  garnishment 
herein.  It  did  owe  the  defendant  herein  th» 
sum  of  $40  on  account  of  advertising  done- 
and  performed  by  the  defendant  for  the  said 
garnishee.  But  the  said  garnishee  denies 
that  any  jurisdiction  has  been  obtained  over 
It  or  the  res  to  authorize  this  court  to  pro-' 
nounce  Judgment  against  said  garnishee  for 
the  following  reasons:  (1),  Said  return  on  the 
garnishment  writ  falls  to  show  that  the  gar- 
nishment was  served  by  delivering  such  no- 
tice, or  a  copy  thereof,  to  the  president  sec- 
retary, treasurer,  cashier,  or  other  chief  or 
managing  officer  of  said  Mobile  &  Ohio  Rail- 
road Company.  (2)  Said  return  shows  upoa 
Its  face  that  the  writ  was  executed  by  de- 
livering a  copy  thereof  to  the  chief  clerk  of 
the  Mobile  &  Ohio  Railroad  Company,  but 
was  not  executed  upon  any  chief  or  managing 
officer  of  said  company.  (3)  Said  return 
falls  to  show  that  the  said  notice  of  garnish- 
ment was  served  by  delivering  the  same,  or 
a  copy  thereof,  to  the  nearest  station  or 
freight  agent  of  the  said  Mobile  &  Ohio  Rail- 
road Company  In  the  city  of  St  Louis,  state 
of  Missouri,  where  the  cause  of  action  was 
pending.  The  said  garnishee  denies  the 
return  of  the  officer  herein  on  the  writ  of 
garnishment,  and  says  that  the  facts  set 
forth  in  said  return  are  untrue,  denies  that 
on  the  4th  day  of  December,  1906,  at  the 
time  the  writ  of  garnishment  was  served 
upon  H.  H.  Rauth,  the  said  H.  H.  Rauth  was 
at  said  time  the  chief  or  managing  officer  of 
the  said  Mobile  &  Ohio  Railroad  Company 
In  charge  of  Its  office  In  the  city  of  St  Louls,^ 
Mo.,  and  denies  that  the  said  H.  H.  Rauth> 
was  the  chief  clerk  of  the  said  Mobile  Ic 
Ohio  Railroad  Company  In  the  office  of  the 
said  company  In  the  city  of  St  Louis,  but 
says  that  the  said  Rauth  was  simply  a  clerk 
in  the  office  of  the  general  passenger  agent 
of  the  said  Mobile  &  Ohio  Railroad  Company 
In  the  city  of  St  Louis." 

The   answer   was   duly   verified.     It  wlui- 
stipulated  that  the  Rauth  mentioned  la  the 
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vetarn  of  the  officer  on  the  attachment  writ 
and  garnishment  notice  was,  at  the  time  of 
the  service  of  said  writ,  a  clerk  in  the  office 
of  the  general  passenger  agent  of  the  gar- 
nishee railroad  company.  There  was  no  erl- 
dimce  other  than  the  enrnmons,  etc.,  the  re- 
turns, and  the  above  stipulation.  The  court 
foond  In  favor  of  plaintUt  and  entered  up 
judgment  against  the  garnishee  for  f40,  the 
ameunt  admitted  as  due  in  the  answer,  to 
which  action  and  ruling  of  the  court  the 
samishee  duly  excepted.  A  motion  for  new 
trial  was  filed  in  doe  time  and  was  overmled, 
and  the  garnishee,  excepting,  thereafter  duly 
prayed  for  and  perfected  an  appeal  to  this 
court. 

R.  P.  &  G  B.  Williams,  for  appellant 
Waltber  ft  lifuencfa,  for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  On  the  authority  of  the  case  of 
Wlcecarver  v.  Mercantile  Town  Mut  Ins. 
Ca  (Mo.  App.)  reported  In  117  S.  W.  698,  and 
of  Thomasson  v.  Insurance  Co.,  114  Mo.  App. 
lOe,  89  S.  W.  564,  1135,  the  opinion  of  the 
majority  of  the  court  being  afterwards  af- 
firmed oy  the  Supreme  Court  In  the  same 
case,  reported  In  217  Mo.  485, 116  S.  W.  1092, 
the  judgmoit  of  the  circuit  court  in  the  case 
at  bar  must  be  affirmed.  All  of  the  matters 
'Complained  of  in  the  motion  to  quash  the 
return  appeared  on  the  face  of  the  return, 
and  hence,  as  in  the  al>ove  cases  determined, 
must  be  and  could  only  be  reached  by  a  mo- 
tion to  QTiash.  It  is  further  decided  in  those 
<»ses  that  when  such  motion  has  been  filed 
and  is  overmled,  the  garnishee,  although  ex- 
cepting, loses  the  benefit  of  it  if  be  answers 
over  or  appears  to  the  merits,  and  that  such 
ts  the  result  even  when  he  sets  up  these  same 
srounda  in  the  answer  by  way  of  plea  in 
abatement  also  answering  to  the  merits. 
This  is  held  to  be  the  law  under  our  Code, 
for  defects  appearing  on  the  face  of  the  pa- 
pers must  be  taken  advantage  of  by  motion 
or  demurrer,  and  cannot  be  by  answer  which 
tndudes  a  plea  in  abatement  The  motion 
to  quash  here  before  us,  in  every  one  of  the 
paragraphs  or  reasons  assigned,  refers  to  the 
alleged  defective  recitals,  as  being  facts 
shown  "upon  the  face  of  the  return"  to  the 
sommona  and  attaclunent 

In  BO  far  as  it  is  attempted  in  and  by  the 
anawer  to  attack  and  put  in  issue  the  truth 
of  the  recitals  in  the  constable's  return,  it 
Is  sufficient  to  say  that  for  the  purposes  of 
thla  case,  that  return  is  conclusive.  If  the 
return  is  false  in  fact  the  remedy  is  by 
suit  on  the  officer's  bond.  Smoot  v.  Judd, 
184  Mo.  508,  83  S.  W.  481;  Taussig  v.  Rail- 
road, 186  Mo.  269,  85  S.  W.  378;  (>>mwall 
T.  Bottling  Co.,  128  Mo.  App.  163.  106  S.  W. 
681. 

Tbe  Judgment  of  the  circuit  court  is  affirm- 
ed.   All  concur. 


STATE  ex  rel.  ARMOUR  PACKING  CO.  v. 

DICKMANN  et  al. 

(St  liooia  Court  of  Appeals.    Miasouri.    Jan. 

4,  1910.) 

1.  Davaoes  <|  4*)— Pbebumpton— Bkeach  of 
Duty— Nominal  Damages. 

The  law  presumes  that  nominal  damases 
result  from  breach  of  an  officer's  duty  to  make 
a  true  return  to  a  Bummons. 

[Ed.    Note.— For  other  cases,   see   Damages, 
Cent  Dig.  |  8;   Dec.  Dig.  |  4.*] 

2.  Appeal  and  Ebbob  (|  1171*)- Denlit.  of 
Right  to  Judomeni  pob  Nominal  Damages 
—Effect. 

As  a  judgment  for  nominal  damages  carries 
costs,  refusal  to  award  nominal  damages  for 
breach  of  an  officer's  duty  is  the  denial  of  a 
substantial  right  and  ground  for  reversal,  though, 
a  substantial  recovery  may  not  be  allowed. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4553;   Dec.  Dig.  I  1171.*] 

8.  Damages  d  11*)— Nominal  ob  Substan- 
tial. 

In  tort  there  can  be  no  recovery  other  than 
nominal  damages,  unless  there  is  some  damage, 
and  there  must  be  not  only  a  wrong  done,  but  a 
consequent  injury,  to  permit  a  recovery. 

[Ed.   Note.— For  other  cases,   see  Damages, 
Cent  Dig.  t  21;  Dec.  Dig.  i  11.*] 

4.  Shxbifts  and  Constables  ({  170*)— False 

ReTUBN— LlAB  rUTT. 

An  action  on  the  l>ond  of  a  sheriff  for  a 
false  return  to  a  summons  sounds  La  tort,  and 
only  nominal  damages  are  recoverable  unless 
substantial  injury  has  resulted  as  a  result  of 
the  false  return,  and  the  measure  of  recovery 
in  such  cases  is  the  actual  damages  entailed, 
unless  the  officer  acted  maliciously  or  in  bad 
faith. 

[Ed.  Note.— EV>r  other  cases,  see  Sheriffs  and 
Constables,  Gent  Dig.  i  410;   Dec  Dig.  g  170.*J 

6.  Damages  (|  11*)— Matter  in  Mitigation 
AS  Defeating  Substantial  Damages. 
Facts  in  mitigation  of  damages  may  defeat 

a  snbstantial  recovery. 
[E!d.    Note. — For  other   cases,  see  Damages, 

Cent  Dig.  f  29;   Dec.  Dig.  f  IL*] 

6.  Damages  (i  69*)— MnioAxioir  —  Satistao- 
TiON  OF  Debt. 

Where  defendant's  acts  resulted  in  a  de- 
fault judgment  against  plaintiff,  which  judgment 
he  paid,  and  the  evidence  showed  that  defend- 
ant acted  in  good  faith,  defendant  could  show 
in  mitigation  that  plaintiff's  payment  of  the 
judgment  liquidated  a  just  debt  against  him, 
and  hence  entailed  no  damage  to  him.   ' 

[Ed.    Note.— For  other  cases,   see   Damages, 
Cent  Dig.  i  108;   Dec.  Dig.  |  69.  •] 

7.  Damages  (}  IW*)  —  Mitioatior  —  Plxad- 
me. 

Matter  in  mitigation,  to  be  available,  must 
t>e  pleaded. 

[B^.   Note.— For   other  cases,   see   Damages, 
Cent.  Dig.  {  409;    Dec.  Dig.  {  155.*] 

&  La'ndlobd  and  Tenant  ({  1*)— Natube  or 

Relation. 

Though  the  relation  of  landlord  and  tenant 
may  arise  by  implication,  the  relation  most  be 
created  through  contract,  express  or  implied, 
and  the  tenant  most  occupy^  the  premises  of  an- 
other In  subordination  of  his  title  and  with  his 
consent  express  or  implied. 

[Eld.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {  1 ;  Dec.  Dig.  f  1.*] 
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9.  Ubb  ahd  Ocotjpatioh  (f  I*)— Gbouhd  of 

OBLiaATION. 

An  action  for  nse  and  occupation  cannot  be 
maintained  ualesa  the  relation  of  landlord  and 
tenant,  express  or  implied,  exists,  and,  where 
one  occupies  premises  under  a  lease  from  a  tres- 
passer or  one  asserting  an  adverse  right,  the 
owner  may  not  sue  the  occupant  for  use  and 
occupation. 

[Ed.  Note. — For  other  cases,  see  Use  and  Oc- 
cupation, Cent.  Dig.  f  213 ;    Dec.  Dig.  S  1.*] 

10.  HtrSBAND    AND    WlKB    (J    138*)— AOTION— 

Pkesumptions. 

In  an  action  for  use  and  occupation  by  an 
occuiMint  holding  under  a  lease  authorized  by 
the  husband  of  the  owner,  a  title  adTene  to  the 
wife  will  not  be  presumed,  nor  will  it  be  pre- 
sumed that  the  husband  haid  authority  to  make 
the  lease,  especially  where  she  knew  nothing  of 
the  occupancy,  but  the  facts  must  be  proved. 

[E]d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  iS  524r-537 ;  Dec.  Dig.  i  138.*] 

11.  Husband  and  Wm  (f  126*)— Rights  of 
Husband. 

Where  the  right  of  the  wife,  married  prior 
to  the  Married  Woman's  Act  (Rev.  SL  1899,  | 
4340  [Ann.  St.  1906,  p.  2382])  was  a  common- 
law  estate,  the  husband  was  entitled  to  the  rents 
and  profits  thereol 

[ESd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  (f  46»-468;  Dec.  Dig.  {  125.*] 

12.  E}VIDXNCE   (I  43*)— JUDIOIAX   NOTIOK. 

The  court,  in  an  action  on  the  bond  of  a 
sheriff,  for  false  return  to  summons  in  an  action 
by  a  third  person  against  plaintiff,  which  result- 
ed in  a  Judgment  against  plaintiff,  does  not  ju- 
dicially  know  that  plaintiff  api>eared  in  that 
suit  merely  because  that  fact  appears  in  the 
report  of  uie  case  on  appeal  in  such  action. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent.  Dig.  ||  62-66 ;  Dec.  Dig.  §  43  ;*  Appeal 
and  EJrror,  Cent  Dig.  §|  2959,  2960.] 

Appeal  from  St.  Louis  Clrcnlt  Oonrt; 
James  B.  Wlthrow,  Judge. 

Action  by  the  State  of  Missouri,  on  the 
relation  of  the  Armour  Packing  Company, 
against  Joseph  F.  Dickmann  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Reversed  and  remanded. 

George  B.  Webster,  for  appellant  John- 
son,  Houts,  Marlatt  &  Hawes,  for  respond- 
ents. 


NORTONI,  J.  This  Is  a  suit  on  the  sher- 
iff's oflScial  bond.  The  finding  and  Judgment 
were  for  the  defendant,  and  plalntlfT  appeals. 
The  breach  alleged  relates  to  the  fact  that 
the  sheriff,  through  one  of  his  deputies,  made 
a  false  return  on  a  writ  of  summons,  to  the 
effect  that  he  had  i>ersonally  served  the  pres- 
ent plaintiff,  the  Armour  Packing  Company, 
In  a  suit  pending  In  the  circuit  court  where- 
in the  Regent  Realty  Company  was  plaintilT 
and  the  Armour  Packing  Company  was  de- 
fendant As  a  result  of  the  false  return,  a 
Judgment  was  given  In  that  case  against  the 
plaintiff  for  several  hundred  dollars.  The 
Judgment  and  the  costs  were  afterwards  paid 
and  discharged,  and  the  defendant  In  that 
case  instituted  the  present  action  on  the 
sheriff's  bond,  seeking  to  recover  the  amount 
of  the  Judgmeit  and  coats  it  was  compelled 


to  pay  as  a  remit  of  the  false  return  refers 
red  to. 

It  appears  that  one  Annie  E.  Kerr  owned 
a  certain  lot  of  ground  and  store  building, 
situate  thereon.  In  the  town  of  Osceola,  Mo., 
and  that  plaintiff,  the  Armour  Packing  eom- 
pany,  occupied  the  same  as  its  egg  and  prod- 
uce depot  at  that  point  for  several  years 
from  and  after  January  25,  1901.  The  evi- 
dence goes  to  show  that  the  Armour  Packing 
Company  occupied  the  building  referred  to 
under  a  lease  with  one  Orr,  who  claimed  to- 
be  the  agent  of  Oeorge  M.  Kerr,  and  that  it 
paid  Orr  rent  each  and  every  month  during 
the  period  of  its  occupancy.  Annie  B.  Kerr 
afterwards  sold  the  property  at  Osceola,  Mo., 
to  the  Regent  Realty  Company  and  assigned 
whatever  claim  she  had  for  rent  accrued  to 
her  against  the  Armour  Packing  Company, 
because  of  its  several  years'  occupancy  of 
the  premises.  The  Regent  Realty  Company, 
having  succeeded  to  the  title  of  Annie  E. 
Kerr,  the  true  owner  of  the  property,  and  her 
rights  touching  any  rents  therefor  accrued  for 
Its  occupancy,  made  a  demand  upon  the  Ar- 
mour Packing  Company  for  $10  a  month  rent 
for  all  of  the  time  it  had  occupied  the  prem- 
ises from  and  after  January  25,  1901.  The 
Armour  Packing  Company  insisted  that  it  had 
rented  the  property  from  Orr,  acting  as  agent 
of  one  George  M.  Kerr,  and  that  it  had  paid 
such  agent  the  rent  during  all  the  time  of 
its  occupancy  and  declined  to  comply  with  the 
demand  of  the  R^rent  Realty  Company.  The 
Regent  Realty  Company  thereupon  Instituted 
Its  suit  In  the  circuit  court  of  the  city  of  St 
Louis  against  the  Armour  Packing  Company 
for  the  rent  of  the  premises  referred  to  at 
the  rate  of  $10  per  month  during  the  full 
period  of  the  Armour  Packing  Company's 
occupancy  thereof  from  and  after  January 
25,  1901.  Process  was  duly  Issued  against 
the  Armour  Packing  Company  and  placed  in 
the  hands  of  the  sheriff  of  the  city  of  St 
Louis.  It  appears  that  the  Armour  Packing 
Company  maintained  no  business  office  in  the 
city  of  St  Louis  at  that  time,  but  another 
corporation  under  a  very  similar  name  did; 
that  is  to  say.  Armour  &  Co.  maintained  a 
business  office  in  St  Louis,  and  the  sheriff's 
deputy  delivered  a  copy  of  the  petition  and 
writ  in  the  case  referred  to  to  the  person  in 
charge  of  the  office  of  Armour  &  Co.  in  St. 
Louis.  The  deputy  sheriff  thereupon,  in  the 
name  of  the  defendant  his  principal,  made  a 
return  on  the  summons  to  the  effect  that  he 
had  served  the  same  upon  the  Armour  Pack- 
ing Company,  defendant  in  that  case.  The 
return  referred  to  was  regular  in  all  respects, 
but  untrue  in  point  of  fact  Afterwards,  the 
case  of  the  Regent  Realty  Company  against 
the  Armour  Packing  Company  came  on  for 
trial.  The  Armour  Packing  Company  falling 
to  appear  thereto,  Judgment  was  ^ven  against 
it  for  the  fall  amount  sued  for,  together  with 
Interest   and  costs,   which   afterwards   was 
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tdOj  paid  and  discharged.  Haying  ttana  been 
compelled  to  pay  the  claim  of  the  Regent 
Bealtr  Company  and  Interest  and  coata  Inci- 
dent tha«to,  through  the  fault  of  the  sherUf, 
aa  alleged,  the  Armour  Packing  Company  in- 
stituted this  suit  on  the  officer's  official  bond, 
seeking  to  recover  the  amount  of  its  expendi- 
ture in  that  behalf. 

Upon  a  trial  of  the  Issue  the  drcult  court 
refused  all  of  the  instructions  requested  and 
referred  the  case  to  the  Jury  upon  the  facts. 
It  Is  unnecessary  to  examine  the  instructions 
and  determine  whether  or  not  they  embody 
appropriate  principles  of  law  touching  the 
facts  In  coatroTersy,  as  it  is  obTlons  the 
Judgment  must  be  reversed  and  the  cause  re- 
manded for  the  reason  the  plaintifT  Is  enti- 
tled to  hare  nominal  damages  at  any  rate. 
That  the  defendant  sheriff,  through  his  depu- 
ty, made  a  false  return,  on  which  Judgment 
was  afterwards  given  against  the  plaintiff  in 
the  present  action,  is  conclusively  establish- 
ed ;  no  one  denies  or  disputes.  The  law  im- 
poees  the  duty  upon  the  officer  to  make  a 
true  return,  and,  where  this  duty  is  breached, 
it  presumes  damages  in  every  instance. 
Bven  though  no  substantial  damages  accrued 
to  the  plaintiff  on  account  of  the  defendant's 
false  return,  the  plaintiff  is  entitled  to  a 
nominal  recovery  at  least  on  the  presump- 
tion of  damage  which  the  law  affixes  for  a 
breadi  of  official  duty  to  the  end  of  enjoining 
an  efficient  and  true  service.  Sedgwick  on 
Damages  (8th  Ed.)  H  547,  103;  State  ex  rel. 
Rice  V.  Harrington,  28  Mo.  App.  287 ;  State, 
to  Use,  V.  Raybum,  22  Ifo.  App.  303.  The 
doctrine  obtains  with  full  force  when  the 
cause  of  action  relied  upon  relates  to  a  false 
retnm  of  mesne  process,  as  will  appear  by 
consulting  the  Judgment  In  State  ex  rel.  Rice 
V.  Harrington,  28  Mo.  App.  287.  Indeed,  in 
this  state  nominal  damages  are  allowed 
against  officers  for  the  most  barren  infrac- 
tion of  legal  rights.  As  a  Judgment  for  nom- 
inal damages  carries  the  costs  of  the  litiga- 
tion with  it,  the  right  to  have  nominal  dam- 
ages allowed  for  a  breach  of  duty  is  regard- 
ed as  a  substantial  right,  for  the  Invasion  of 
which  a  Judgmoit  will  be  reversed  even 
though  it  appear  a  substantial  recovery  may 
not  be  allowed.  State,  to  the  Use,  v.  Ray- 
bum.  22  Mo.  App.  803 ;  State  ez  rel.  Rice  v. 
Harrington,  28  Mo.  App.  287. 

On  the  trial  the  defendant  sought  to  miti- 
gate the  damages  by  introducing  evidence 
tending  to  prove  that  the  plaintiff,  the  Ar- 
mour Paddng  Company,  actually  owed  the 
rents  for  which  a  recovery  was  had  in  the 
case  of  Regent  Realty  Company  against  it, 
and  that  therefore  plaintiff  suffered  no  sub- 
stantial damages,  as  it  was  compelled  only 
to  pay  a  Just  debt  This  testimony  was  ob- 
jected to  by  plaintiff,  and  it  is  argued  here 
that  it  is  not  competent  for  the  defendant  to 
show  in  this  case  that  plaintiff  actually  owed 
the  rent,  the  payment  of  which  was  enforced 
in  the  case  wherein  the  defendant  made  a 
false  return.    It  is  said  that  to  permit  the 


defendant  in  this  case  to  show  the  Armour 
Packing  Company  owed  the  Regent  Realty 
Company  the  rent  sued  for  in  that  case  per- 
mits the  lntroducti<m  of  a  collateral  issue  in 
the  present  controversy.  There  is  some  force 
In  the  suggestion  that  such  a  defense  intro- 
duces a  collateral  issue  between  the  Armour 
Packing  Company  and  the  defendant  sheriff. 
The  courts  are  prone  to  confine  the  issue  to 
as  narrow  limits  as  possible.  However,  we 
are  not  persuaded  by  the  argument  advanced 
that  it  is  Incompetent  for  the  sheriff  to  show 
in  mitigation  the  plaintiff  suffered  no  sub- 
stantial damage.  Many  cases  are  cited  by 
counsel  touching  the  measure  of  recovery 
when  the  action  is  against  an  officer  for  fail- 
ure to  levy,  or  for  a  wrongful  release  of 
property,  or  for  permitting  the  escape  of  a 
prisoner  held  for  debt  These  authorities  are 
not  In  point  It  may  be  in  such  cases  that 
the  measure  of  recovery  is  the  amount  of 
the  Judgment  debt  and  costs  appearing  from 
the  writ  when  the  officer  has  permitted  the 
execution  to  acpire  in  his  hands  without 
making  a  levy.  And  it  may  be,  in  other  cases 
where  the  officer  has  wrongfully  released 
property  held  under  the  writ  of  attachment 
or  execution,  the  measure  of  recovery  is  the 
value  of  the  property  released.  Sedgwick  on 
Damages  (8th  Ed.)  i  645.  However,  at  com- 
mon law,  in  a  suit  against  an  officer  tor  fail- 
ure to  return  an  execution,  a  recovery  may 
be  had  only  for  the  amount  of  the  damages 
sustained.  Bennett  v.  Vluyard,  84  Mo.  216. 
Be  this  as  it  may,  we  are  not  concerned  with 
the  rule  in  such  cases,  for  the  facts  in  Judg- 
ment present  another  question.  Although  the 
present  action  Is  on  the  sheriff's  bond,  there 
can  l>e  no  doubt  that  it  sounds  in  tort  Sedg- 
widc  on  Damages  (8th  Ed.)  |  54a  Aside 
from  the  proposition  heretofore  stated,  that 
the  law  presumes  some  damage  from  the  dere- 
liction of  official  dnty,  and  at  least  awards 
a  nominal  recovery  therefor,  it  is  fundamen- 
tal throughout  the  law  of  torts  that  there 
shall  be  no  substantial  recovery  unless  there 
is  some  damage.  In  other  words,  the  princi- 
ple which  pervades  the  entire  doctrine  of 
liability  for  tort  with  more  or  less  influence 
In  every  form  of  action,  is  to  the  effect  that 
there  must  not  only  be  a  wrong  done  to  one 
person  by  another,  but  a  consequent  injury 
or  loss,  as  well,  in  order  to  permit  a  recovery 
on  account  of  the  wrong  committed.  It  is 
true  the  law  may  presume  damages  in  some 
cases  and  allow  a  nominal  sum  for  the  wrong, 
as  in  trespass,  when  no  particular  injury  ap- 
pears. Be  this  as  it  may,  there  must  appear 
a  real  injury  to  sustain  a  substantial  recov- 
ery. And  a  suit  against  an  officer  for  a 
false  return  presents  no  exception  to  the 
rule.  Indeed,  in  an  action  against  an  officer 
for  a  false  return,  no  recovery  other  than 
nominal  is  allowed  unless  it  appear  that  sub- 
stantial injury  or  loss  has  resulted  to  the 
party  as  a  result  of  the  false  return.  And 
the  measure  of  recovery  in  such  cases  is  the 
actual  damage  entailed  by  the  wrongful  act 
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UDless  It  appear  the  officer  acted  mallclouBly 
«r  In  bad  faith.  Stimson  t.  Famham,  7  Q. 
B.  175 ;  Green  t.  Fei-gueon,  14  Johns.  (N.  X.) 
389;  Mecbem's  Public  Officers,  S  746. 

As  a  corollary  to  this  doctrine,  It  Is,  of 
course,  competent  (or  the  officer  to  show,  to 
the  end  of  defeating  a  substantial  recovery, 
that  no  injury  or  loss  resulted  to  the  plain- 
tiff from  his  dereliction.  If  the  officer  may 
show  that  no  loss  accrued  to  the  plaintiff,  he 
Is,  of  course,  entitled  to  show  as  well  that, 
even  though  loss  did  accrue  because  of  his 
breach  of  duty,  It  -was  slight  and  unimpor- 
tant; that  Is  to  say,  the  officer  may  show 
relevant  facts  In  mitigation  of  the  damage 
to  the  end  of  defeating  so  much  of  a  sub- 
stantial recovery  as  Is  proper.  When  the  of- 
ficer acts  la  good  faith,  as  here,  the  claim  of 
the  plaintiff  Is  foimded  upon  the  Justice  and 
conscience  of  the  case,  and  It  Is  certain  that 
the  most  elementary  principles  of  Justice  for- 
bid a  recovery  beyond  the  actual  damage  or 
loss  sustained.  Now,  In  such  cases.  It  Is 
clear  that  every  consideration  of  Justice  de- 
mands the  officer  shall  be  permitted  to  show 
such  relevant  facts  'as  he  may  to  elucidate 
the  true  amount  of  the  plaintiff's  actual 
damage  or  Ioes.  To  this  end,  we  entertain 
no  doubt  whatever  that  the  cAcer  may  show 
In  mitigation  of  a  substantial  recovery  that 
the  plaintiff's  expenditure  liquidated  a  Just 
indebtedness  against  itself,  and  therefore  en- 
tailed no  loss  or  damage  upon  it  for  such 
amount  as  -was  applied  to  the  payment  of  an 
outstanding  obligation.  Such  seems  to  have 
been  the  opinion  of  a  court  of  very  high  au- 
thority. See  Green  v.  Ferguson,  14  Johns. 
<N.  Y.)  389. 

If,  on  a  retrial,  the  defendant  is  able  to 
show  that  the  Armour  Packing  Company 
Justly  owed  the  Regent  Realty  Company  the 
rent,  or  any  part  thereof,  sued  for  and  re- 
covered by  the  Regent  Realty  Company,  such 
evidence  Is  competent  in  mitigation  of  dam- 
ages and  should  be  received  to  that  extent 

There  -was  a  plea  In  mitigation  contained 
In  the  original  answer.  This  plea  seems  to 
have  been  stricken  out,  and  the  case  -was 
tried  upon  a  general  denial  only.  It  should 
he  stated  that  matter  in  mitigation,  to  be 
available  as  a  defense,  should  be  pleaded. 
5  Ene.  PL  &  Pr.  773,  774.  Upon  a  retrial, 
the  answer  may  be  amended  In  this  respect 
If  the  defendant  be  so  advised. 

It  is  insisted  by  the  plaintiff  that  the  Re- 
gent Realty  Company  had  no  valid  claim 
against  it  for  the  rent  referred  to,  and  that 
therefore  the  facts  relied  upon  by  defendant 
In  mitigation,  as  tending  to  show  that  the 
Judgment  on  the  false  return  operated  only 
to  compel  plaintiff  to  pay  a  Just  debt,  are 
Insufficient  for  that  purpose.  To  determine 
this  matter,  it  will  be  essential  to  notice 
those  facts  more  particularly.  As  said  be- 
fore, it  appears  Annie  R  Kerr  owned  a  store 
t>nildlng,  in  Osceola,  -which  -was  occupied  by 
the  Armour  Packing  Company.  The  evi- 
dence Is  not  entirely  clear;   but  it  appears 


that  the  Armour  Packing  Company  leased 
the  premises  from  one  Orr,  who  claimed  to 
be  the  agent  of  George  M.  Kerr,  a  nonresi- 
dent After  having  leased  the  premises  from 
Orr,  the  Armour  Packing  Company  contin- 
ued to  occupy  the  same  for  several  years 
from  and  after  January  25,  1901,  and  It  is 
said  paid  him  rent  monthly  therefor.  We 
gather  from  the  record  that  George  M.  Kerr 
was  the  husband  of  Annie  B.  Kerr,  who 
owned  the  property,  and  it  does  not  appear 
that  they  were  divorced  or  living  apart  It 
may  be  that  George  M.  Kerr  had  authority 
from  his  wife,  Annie  E.  Kerr,  to  confer  an 
agency  upon  Orr  for  the  purpose  of  renting 
the  property  and  collecting  the  rent;  but  it 
is  not  sho-wn  in  the  evidence.  The  facts 
touching  this  whole  matter  are  meagerly  de- 
veloped in  the  proof.  Of  course,  if  George 
M.  Kerr  liad  authority  to  constitute  Orr 
agent  to  rent  the  property  of  his  wife,  Aunie 
E.  Kerr,  and  the  Armour  Packing  Company 
rented  the  property  and  paid  the  rent  to 
such  agent  this  of  itself  would  acquit  the 
Armour  Packing  Company  from  further  re- 
sponsibility on  that  account  Nothing  ap- 
pears, however,  tending  to  show  any  right  in 
George  M.  Kerr  to  confer  authority  upon  Orr 
to  rent  the  property,  and.  Indeed,  it  is  fairly 
inferable  that  Orr  was  an  impostor ;  that  he 
had  no  authority  whatever  from  George  M. 
Kerr  or  any  other  person  to  rent  the  proper- 
ty. It  is  to  t>e  inferred  from  the  testimony 
that  Annie  E.  Kerr  had  no  knowledge  -what- 
ever on  the  subject  of  Orr's  alleged  agency. 
The  evidence  tended  to  prove  that  Orr 
rented  the  property  and  collected  the  rent 
-without  any  authority  and  wliolly  failed  to 
account  to  any  one  therefor.  Afterwards 
Annie  B.  Ken  conveyed  the  property  to  the 
Regent  Realty  Company,  and,  upon  discover- 
ing that  the  Armour  Packing  Company  was 
occupying  the  same,  assigned  whatever  claim 
she  had  for  rents  to  the  Regent  Realty  Com- 
pany by  a  writing  to  that  effect  It  does 
not  appear  that  the  Armour  Packing  Com- 
pany ever  attorned  to  the  Regent  Realty 
Company.  It  does  not  appear  that  the  Ar- 
mour Packing  Company  occupied  the  prem- 
ises as  the  tenant  of  Annie  Ei,  Kerr,  who 
owned  the  same  at  the  time  it  took  pos- 
session, nor  as  the  tenant  of  the  Regent 
Realty  Company,  -which  succeeded  to  her 
title.  What  may  be  shown  on  this  score  at 
another  trial,  we  are,  of  course,  not  advised ; 
but  it  is  clear,  from  what  appears  in  the 
present  record,  that  the  Regent  Realty  Com- 
pany had  no  valid  and  enforceable  demand 
against  the  Armour  Packing  Company  at  the 
time  of  the  institution  of  the  suit  for  use 
and  occupation,  as  the  relation  of  landlord 
and  tenant  did  not  exist  between  the  par- 
ties. If  Orr,  the  alleged  agent  of  George  M. 
Kerr,  from  whom  the  Armour  Packing  Com- 
pany leased  and  under  whom  it  occupied 
the  premises,  was  an  intruder  and  -without 
authority  to  lease  the  same  from  Annie  B. 
Kerr,  the  owner,  then,  of  course,  the  re- 
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ladon  of  landlord  and  tenant  was  not  there- 
by created  between  Annie  E.  Kerr  and  the 
Armour  Packing  Company.  In  such  circum- 
•tances  botti  Orr  and  the  Armour  Packing 
Company  were  trespassers.  There  Is  no  proof 
In  the  case  tending  to  show  that  the  Armour 
Packing  Company  occupied  the  premises  un- 
der a  lease  with  Annie  E.  Kerr,  the  owner, 
or  with  any  one  authorized  by  her  to  lease 
the  same.  And  It  is  certain  the  Armour 
Packing  Company  did  not  occupy  the  prem- 
laes  as  the  tenant  of  the  Regent  Realty  Com- 
pany. It  is  true  the  relation  of  landlord  and 
tenant  may  arise  by  Imidlcatlon,  but  eyen 
thai  it  must  be  created  through  contract 
express  or  Implied;  that  Is  to  say,  the  ten- 
ant most  occupy  the  premises  of  another  In 
sobordinutlon  of  his  title  and  with  his  as- 
sent, express  or  Implied.  18  Am.  &  Eng. 
Enc.  liBW  (2d  EA.)  262,  263;  Underbill  on 
Landlord  &  Tenant,  619,  57& 

If  It  appears  to  have  been  the  intention 
of  the  tenant  to  enter  or  occupy  the  prem- 
ises In  subordination  to  the  title  of  another, 
where  there  Is  no  express  contract  touching 
the  matter.  It  Is  said  the  relation  of  land- 
lord and  tenant  arises  by  Implication.  18 
Am.  &  Eng.  Ehic.  Law,  262-265.  Nothing  in 
the  record  Indicates  an  intention  on  the  part 
of  the  Armour  Packing  Company  to,  occupy 
the  premises  as  the  tenant  of,  or  in  sub- 
ordination to,  the  title  of  either  Annie.  E. 
Kerr  or  the  Regent  Realty  Company.  In- 
deed, it  seems  the  packing  company  occu- 
pied the  premises  in  subordination  to  the 
title  of  George  M.  Kerr,  if  he  had  or  claimed 
any  title,  and  It  may  be,  from  all  the  record 
dlBcloses,  that  he  was  an  adversary  of  Annie 
B.  Kerr,  that  is  to  say,  it  may  be  that  the 
title  under  which  the  Armour  Packing  Com- 
pany occupied  the  premises  was  one  adverse 
to  the  true  owner,  Annie  E.  Kerr.  If  this 
hypothesis  Is  true,  then,  of  course,  the  Ar- 
mour Packing  Company  was  a  mere  tres- 
passer against  Annie  E.  Kerr,  the  real  own- 
er of  the  property,  and  her  successor  in  title, 
the  Regent  Realty  Company. 

It  is  the  established  law  that  an  action  for 
vse  and  occupation  of  premises  cannot  be 
maintained  unless  the  relation  of  landlord 
and  tenant,  express  or  Implied,  exists  be- 
tweoi  the  parties.  Where  one  occupies  prem- 
ises under  a  lease  from  a  trespasser  or  one 
asserting  an  adverse  right,  compensation 
for  their  use  and  occupation  may  not  be 
recovered  from  the  occupant  by  the  true 
owner  for  the  reason  the  relation- of  landlord 
and  tenant  does  not  exist  The  owner  may 
have  a  cause  of  action  In  such  circumstan- 
ces, but  it  is  in  tort  for  the  wrong,  and  not 
on  an  implied  contract  for  use  and  occupa- 
tloa  Edmonson  v.  Kite,  43  Mo.  176;  Hood 
T.  Mathls,  21  Mo.  306;  Cohen  v.  Kyler,  27 
Mo.  122;  Sturges  v.  Botts,  24  Mo.  App.  282; 
18  Am.  &  E^g.   BBC.  Law,  429. 

It  la  certain  that  the  true  owner  may  not 
recover  for  use  and  occupation  on  an  im- 
plied relation  of  landlord  and  tenant  where 
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the  tenant  occupies  In  subordination  to  a 
title  adverse  to  the  true  owner.  UnderhiU  on 
Landlord  &  Tenant,  682;  Sturges  v.  Botts, 
24  Mo.  App.  282.  Of  course,  it  It  not  to  be 
presumed  that  George  M.  Kerr,  for  whom 
Orr  claimed  to  act  as  agent,  was  asserting 
an  adverse  title  to  Annie  E.  Kerr,  his  wife. 
But  neither  is  it  to  be  presumed  that  George 
M.  Kerr  had  authority  to  confer  an  agency 
upon  Orr  In  respect  of  his  wife's  ppopertj. 
This  is  especially  true  In  view  of  the  show- 
ing in  the  case  tending  to  prove  that  Annie 
B.  Kerr  knew  nothing  whatever  of  Orr's 
alleged  agency  or  that  the  Armour  Packing 
Company  was  occupying  the  premises.  How- 
ever, it  may  be  that  the  right  of  Annie  E. 
Kerr  was  a  common-law  estate,  and  that 
the  marriage  between  Kerr  and  wife  was 
prior  to  our  Married  Woman's  Act  of  1889 
(section  4340,  Rev.  St  1899  [Ann.  St  1906, 
p.  2382]),  in  which  event  George  M.  Kerr  is 
entitled  to  the  rents  and  profits  of  the  wife'r 
realty.  Dlllenberger  v.  Wrlsberg,  10  Mo.  App. 
465;  Smith  v.  White,  165  Mo.  690,  66  S.  W. 
1013.  Tlie  facts  do  not  appear.  If  such 
be  the  fact,  and  Orr  was  authorized  by 
George  M.  Kerr  to  make  the  lease,  it  Is 
valid,  and  the  payments  of  rent  to  Orr 
were  made  to  a  proper  party.  In  such  cir- 
cumstances Annie  E.  Kerr  had  no  claim 
for  rents  to  assign  to  the  Regent  Realty 
Company,  and  tbat  company  no  valid  claim 
to  assert  against  the  Armour  Paddng  (Com- 
pany. The  important  point  on  the  testi- 
mony Is  that  it  fails  to  appear  the  relation 
of  landlord  and  tenant  existed  between  the 
Armour  Packing  Company  and  either  Annie 
E.  Kerr  or  her  grantee  and  assignee,  the  Re- 
gent Realty  Company,  and,  in  the  absence 
of  such  relation  appearing,  no  valid  claim 
could  be  asserted  against  the  Armour  Pack- 
ing Company  for  use  and  occupation.  This 
being  true,  of  course,  the  evidence  wholly 
fails  to  constitute  proper  matter  of  mitiga- 
tion in  this  suit  against  the  sheriff  for  a 
false  return.  This  matter  has  been  particu- 
larly noticed  In  the  opinion  for  the  reason 
it  looks  as  though  relevant  facts  were  omit- 
ted from  the  proof  which  may  be  brought 
forward  on  another  trial.  In  this  view,  we 
have  commented  upon  the  principles  of  the 
law  pertaining  to  the  relation  of  landlord 
and  tenant  assuming  that  proof  may  be  sup- 
plied showing  that  relation  tor  have  existed. 
There  is  a  considerable  argument  In  tbe 
defendant's  brief  to  the  effect  that  the  Ar- 
mour Packing  Company  appeared  In  the 
case  of  the  Regent  Realty  Company  against 
It  and  is  therefore  estopped  by  that  Judg- 
ment to  further  dispute  the  validity  of  the 
claim  there  established.  Upon  reading  the 
record  several  times,  we  have  been  unable 
to  discover  anything  whatever  therein  tend- 
ing to  support  this  argument  It  seems  the 
counsel  on  both  sides  have  briefed  it  as 
though  it  appeared  in  the  case.  Tbe  ques- 
tions thus  argued  upon  the  assumption  that 
such  fact  appears  in  the  present  record  will 


Digitized  by  VjOOQ IC 


34 


124  SOUTHWESTERN  REPOBTEB. 


(Ma 


not  be  noticed  for  the  reason  they  are  not 
relerant  to  the  case  made  by  the  proof.  The 
facts  referred  to  appear  in  the  report  of  the 
former  case  of  Regent  Realty  Company  v. 
Armour  Packing  Company,  112  Mo.  App.  271, 
86  S.  W.  880.  However  that  may  be,  we  are 
unable  to  judicially  know  those  facts  in  the 
present  controversy. 

The  Judgment  should  be  reversed,  and  the 
cause  remanded. 

It  Is  so  ordered.    All  concur. 


KIRBT  V,  LOWER. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

3,  1910.) 

1.  Appeai.  and  Error  (|  1056*)— Habulebs 
Ebrob— Exclusion  of  Evidence. 

While,  in  an  action  for  breach  of  promise 
of  marriage,  aggravated  by  seduction,  evidence 
that,  two  months  after  the  alleged  promise, 
plaintiff  stated  that  she  was  engaged  to  be  mar- 
ried to  another  person,  was  admissible  for  con- 
sideration in  mitigation  of  damages,  its  rejec- 
tion was  harmless,  only  $800  damages  having 
been  allowed,  and  defendant,  while  denying  the 
promise  of  marriage,  admitting  that  when  plain- 
tiff entered  his  employ  he  promised  her  parents 
to  look  after  her  conduct,  and  that  he  debauch- 
ed her. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  4191 ;   Dec.  Dig.  §  1056.*] 

2.  Tbiai.  (I  280*)— Instructions— Sufficien- 
cy OF  Objections. 

A  general  objection  to  an  instruction  is  not 

sufficient  to  call   the  court's  attention   to   the 

fact  that'-a  word  used  therein  should  be  defined. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 

Dig.  f  092;   Dec.  Dig.  !  280.*] 

3.  Tbial  (§  256*)— iNSTBUonoNs— Necessity 
OF  Requests. 

A  party  desiring  a  word  used  in  an  instruc- 
tion to  be  defined  should  prepare  one  properly 
defining  it,  and  ask  that  it  be  given. 

[BJd.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i  639;  Dec.  Dig.  $  256.*] 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty ;  John  T.  Moore,  Judge. 

Action  by  Glrty  Kirby  against  Albert  W. 
Lower.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

G.  Purd  Hays  and  6.  A.  Wats<m,  for  ap- 
pellant. G.  W.  Thomberry  and  Fred  W. 
Barrett,  for  respondent 

COX,  J.  Action  for  $10,000  damages  for 
breach  of  promise  with  seduction  alleged  as 
aggravation.  Trial  by  jury,  verdict  for  plain- 
tiff for  $800,  and  defendant  has  appealed. 

Error  is  assigned  in  the  exclusion  of  tes- 
timony offered  by  defendant  and  in  instruc- 
tions given  for  plaintiff.  Plaintiff  testified 
to  the  promise  of  marriage  having  been  made 
in  April,  1905,  and  on  cross-examination  was 
asked  if  she  had  not  said  to  Mrs.  Whitsett 
about  harvest  time,  1905,  that  she  was  go- 
ing to  be  married  to  one  Shelton.  The  wit- 
ness answered,  "No,"  but  on  objection  of 
plaintlfTs  attorney  the  answer  was  stricken 


out.  Defendant  later  offered  to  prove  by 
Mrs.  Whitsett  that  plaintiff  had  said  to  her. 
In  June,  1905,  that  she  was  engaged  to  be 
married  to  Jesse  Shelton,  a  single  and  un- 
married man.  This  offer  was  rejected.  If 
this  conversation  occurred  at  all,  it  was  aft- 
er the  alleged  promise  d  defendant,  yet  we 
think  It  should  have  been  admitted.  Wblle 
it  would  not  constitute  a  complete  defense, 
yet,  If  true.  It  would  have  been  proper  for 
the  consideration  of  the  jury  In  mitigation 
of  damages,  and  If  this  were  a  close  case,  or 
the  damages  assessed  had  been  to  any  extent 
excessive,  we  should  reverse  this  case  for 
this  error.  We  find,  however,  that  the  un- 
contradicted testimony  shows  that  this  plain- 
tiff lived  at  home  with  her  parents  and  kept 
company  with  no  one  until  she  went  to  work 
for  defendant,  and  that  When  her  parents 
consented  for  her  to  go  to  work  for  defend- 
ant at  his  home,  where  he  lived  with  another 
man  and  his  wife,  he  was  admonished  by  her 
parents  to  see  that  she  kept  good  company, 
and  he  promised  to  do  Sb,  and  U  she  did 
anything  out  of  the  way  he  would  report  to- 
her  parents.  Defendant  did  not  deny  this 
agreement  upon  his  part,  but  simply  denied 
that  he  promised  to  marry  the  plaintiff.  He- 
admits  that  he  debauched  the  plaintiff,  and 
said,  "I  had  sexual  Intercourse  with  her,  I 
do  not  recollect  how  many  times."  In  view 
of  the  fact  that,  upon  the  undisputed  testi- 
mony and  the  admissions  of  defendant,  he- 
bad  promised  the  parents  of  this  young  wo- 
man to  look  after  her  conduct,  and  had  vio- 
lated that  obligation  In  the  most  reprehensi- 
ble manner  possible,  and  yet  the  jury  only 
assessed  plaintiff's  damages  at  $800,  our  con- 
clusion is  that  the  exclusion  of  this  testi- 
mony did  not  result  in  injury  to  the  defend- 
ant, and  hence  the  error  was  harmless. 

The  Instructions  complained  of  told  the  ju- 
ry that,  if  they  found  for  the  plaintiff,  they 
should  assess  her  damages  "at  whatever- 
amount  they  may  believe  from  the  testimony 
she  has  sustained,  not  to  exceed  the  sum  of 
$10,000."  Tliat,  In  determining  the  amount 
of  damages  plaintiff  is  entitled  to,  they 
should  take  into  consideration  the  Injury  to- 
plaintiff's  feelings,  affections,  and  wounded 
pride,  as  well  as  loss  of  marriage,  and,  if 
they  believed  that  by  virtue  of  the  promise- 
of  marriage  defendant  seduced  the  plaintiff, 
then  they  might  take  that  fact  into  consider- 
ation as  an  aggravation  of  damages.  Com- 
plaint is  now  made  the  word  "seduced"  was 
not  defined  In  the  instructions.  The  defend- 
ant^ objected  to  these  instructions  in  a  gen- 
eral way  only.  He  did  not  call  the  court's 
attention  in  any  way  to  the  fact  that  the 
term  "seduced"  had  not  been  defined  In  tbe- 
instructlons.  A  general  objection  to  an  In- 
struction is  not  sufficient  to  call  the  court's 
attention  to  the  fact  that  a  word  used  In  the- 
instructlon  should  be  defined.    If  defendant 
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wanted  this  term  defined,  be  should  have  pre- 
pared an  Instruction  properly  defining  It  and 
asked  the  court  to  give  It  to  the  Jury.  Hav- 
ing failed  to  do  so,  he  cannot  now  complain. 
The  Instructions  fairly  declared  the  law,  and 
the  evidence  Is  ample  to  sustain  the  verdict 
The  Judgment  is  afilrmed.    All  concur. 


"WAIiKER  T.  PETERS  et  aL 

(Kansas  City  Court  of  Appeals.    Missonrl.    Dec. 

6, 1909.    Rehearing  Denied  Jan.  10,  1910.) 

1.  IRSITRANCE   (g   785*)  —  Mdtuai,  Bbneut  — 
Right  to  Pboceed»— "Leoai.  Repbesbnta- 

TIVKS." 

Two  beneficiary  certificates  were  payable  to 
testator's  mother,  who  died  before  he  did.  The 
eertificstes  provided  that  in  such  case  they 
should  be  jMyable  to  the  "legal  representatives" 
of  the  member.  The  articles  of  incorporation 
declared  the  object  of  the  association  to  be  the 
equitable  distnootion  of  the  fund  among  the 
"families  or  beneficiaries"  of  deceased  members, 
and  dedaied  that  each  certificate  entitled  "the 
heirs  or  legal  representatives  or  designated  bene- 
ficiaries" to  $2,000.  Testator's  will  gave  each 
of  his  two  sisters  such  of  his  property  as  they 
might  have  in  charge  at  his  death,  and  all  the 
"residne  of  which  I  may  die  seised,  real,  person- 
al and  mixed,"  absolutely  to  his  affianced.  Beld 
that,  while  the  words  "legal  representatives" 
might  sometimes  be  interpreted  as  "legal  heirs," 
here  they  most  be  given  their  usual  meaning 
and  carried  the  certificates  to  the  executor,  and 
they  went  to  the  affianced  by  the  residuary 
danse. 

[Ed.  Xote. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1943,  1974;    Dec.  Dig.  $  785.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  4070-4079;   vol.  8,  p.  7704.] 

2.  Insdbawck  (S  785*)  — Mutuai,  Benefit  — 
Right  to  Proceeds— "Family." 

The  relation  of  brother  and  sisteis  alone 
would  not  make  them  bis  "family"  or  of  his 
family  within  the  meaning  of  the  certificates  or 
artidea. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Di«.  <  1974;   Dec.  Dig.  J  785.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  pp.  2673-2G91 ;    vol.  8,  p.  7661.] 

3.  Imsurarck  ((  785*)  — Mutual  Benetit- 
Rioht  to  Proceeds— "Hkib8"—LiBgal  Ref- 
kx8entative8. 

The  various  provisions  showed  that  the 
word  "bein"  was  osed  in  its  proper  sense  and  a 
distinction  deariy  drawn  between  "heirs"  and 
"legal  representauTes,"  and  the  use  of  the  words 
was  not  mere  tautology. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1974 ;   Dec.  Dig.  |  785.* 

For  other  definitions,  see  Words  and  Phrases. 
vol.  4,  pp.  8241-3265;   vol.  8,  pp.  7677,  7678.] 

4.  WoBos  AKD  Phbabxs— "Seised." 

The  word  "seised,"  in  its  technical  sense,  is 
not  generally  applied  to  personal  property,  but 
pertains  to  real  proi)erty. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  6395,  6396;  vol.  8,  p. 
7797.] 

5:  Exemptiows  (I  60*)— Mutuai.  Benxtit— 
Right  to  Pboceeds. 

Rev.  St  1899,  I  7908  (Ann.  St.  1906,  p. 
3761),  exempting  the  tnnds  from  beneficiary  cer- 
tificates fnmi  debts  of  the  l>eneficiary,  does  not 
pwrent  a  certificate  payable  to  "legal  repre- 
sentatives" of  the  insured  from  becommg  a  part 
of  his  estate  or  require  that  the  words  be  inter- 


preted as  'legaj  heirs"  In  order  to  enforce  the 
exemption. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Dec.  Dig.  S  50.*] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; A.  H.  Waller,  Judge. 

Proceedings  by  A.  W.  Walker,  executor, 
against  Marian  N.  Peters  and  others,  as  bene- 
ficiaries and  legatees  of  plaintiff's  decedent, 
to  determine  the  right  to  the  proceeds  of  in- 
surance. From  a  Judgment  against  defend- 
ant Marian  N.  Peters,  she  appeala  Reversed 
and  remanded,  and  Judgment  directed. 

Edward  E.  Reldleman,  B.  W.  Henry,  and 
W.  F.  Spottswood,  for  appellant.  Scarrltt, 
Scarritt  &  Jones,  for  respondents  Hendrlx. 
W.  M.  Williams,  for  respondent  WSIker, 

ELLISON,  A  A.  F.  Hendrlx  died  In  How- 
ard county,  unmarried.  In  his  lifetime  he 
made  a  will  and  appointed  the  plalntlflf  as 
his  executor.  As  such  executor  plaintiff  re- 
ceived payment  of  two  beneficiary  certificates 
of  insurance  for  ?2,000  each.  The  defendant 
Marian  N.  Peters  was  engaged  to  be  married 
to  deceased,  and  the  other  defendants,  Mary 
H.  Hall  and  Magdalen  L.  Hendrlx,  are  de- 
ceased's only  slaters  and  heirs.  Defendant 
Marian  claimed  the  fund  under  the  will,  and 
the  other  defendants  denied  her  right  and 
themselves  made  claim  thereto  as  only  heirs 
of  deceased.  In  this  sitnatlon  plaintiff,  as 
executor,  brought  this  action  to  have  the 
court  determine  to  whom  it  should  be  paid. 
The  defendants  Mary  and  Magdalen  an- 
swered Jointly,  and  Marian  filed  her  sepa- 
rate answer.  The  circuit  court  rendered  Judg- 
ment for  the  former  and  against  the  latter. 

The  two  certificates  were  made  payable  to 
Hendrix's  mother,  who  died  before  he  did. 
The  certificates  provide  that  "in  the  event  of 
the  death  of  the  beneficiary  prior  to  that  of 
the  member,  or  In  case  none  is  named,  the 
benefit  then  to  be  payable  to  the  legal  repre- 
sentatives of  the  member."  We  are  thus  left 
to  the  provisions  of  the  incorporation  and  by- 
laws of  the  association  and  the  will  to  de- 
termine to  whom  the  money  should  be  paid. 
The  will  reads  that: 

"First,  I  desire  that  my  funeral  expenses 
and  Just  debts  be  paid  out  of  my  estate  as 
soon  as  practicable  after  my  decease. 

"Second,  I  give  and  bequeath  to  my  be- 
loved sister,  Mary  H.  Hall,  of  Carthage,  Mis- 
souri, all  my  furniture,  Jewdry  and  other 
articles  or  personal  proi)erty  of  which  she 
may  have  charge  at  the  time  of  my  death,  ab- 
solutely, and  likewise,  I  give  and  bequeath  to 
my  beloved  sister,  Magdalen  L.  Hendrlx,  of 
Fayette,  Missouri,  all  of  my  furniture.  Jewel- 
ry and  other  articles  of  personal  property  of 
which  she  may  have  charge  at  the  time  of  my 
death,  absolutely. 

"Third,  I  give,  devise  and  bequeath  all  the 
rest  and  residue  of  the  proper^  of  which  I 
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may  die  seised,  real,  personal  and  mixed,  ab- 
solutely, to  Marian  N.  Peters,  of  Mlddletown, 
Dauphin  county,  Pennsylvania." 

Under  the  provisions  of  the  third  clause 
Marian  will  get  about  $4,500 ;  but,  as  already 
stated,  she  claims  the  will  also  gives  her  the 
funds  arising  from  the  two  beneficiary  cer- 
tificates. 

The  articles  of  incorporation  declare  that 
the  object  of  the  association  Is  "the  equitable 
distribution  of  the  fund  among  the  families 
or  beneficiaries  of  deceased  members."  They 
further  declare  that  any  number  of  certifi- 
cates not  exceeding  three  "may  be  Issued  to 
one  member,  and  each  certificate  shall  entitle 
the  heirs,  or  legal  representatives  or  desig- 
nated beuBficiary,"  of  a  deceased  member  to 
$2,000  benefit.  They  further  provide  that  a 
change  of  beneficiary  may  be  giade  with  the 
consent  of  the  association,  but  that  "no  change 
shall  be  consented  to  unless  the  new  bene- 
ficiary shall  be  the  wife,  relative,  legal  repre- 
sentative, heir  or  legatee  of  the  member,  ex- 
cept that  if  the  certificate  was  Issued  for  the 
benefit  of  others  than  the  wife  and  children 
of  the  member,  it  may  be  changed  so  as  to 
be  payable  to  creditors." 

It  will  be  seen  that,  the  certificates  naming 
the  deceased's  mother  as  beneficiary,  and,  in 
case  she  died,  then  his  "legal  representa- 
tives," there  could  not  be  a  failure  of  a  bene- 
ficiary, for  if  the  one  named  died,  or  if  none 
were  named,  the  legal  representatives  were 
designated  as  the  beneficiary.  But  defend- 
ants the  sisters  claim  that  the  object  of  the 
association  was  for  the  protection  of  the 
family  of  deceased,  and  therefore  the  term 
"legal  r^resentatlves"  should  not  be  given 
its  usual  and  general  meaning  (executors  or 
administrators),  but  should  be  said  to  mean 
the  legal  heirs  of  deceased.  Frequently  the 
words  "legal  representatives,"  on  account  of 
the  connection  in  which  used,  are  given  an 
Interpretation  different  from  what  they  gen- 
erally signify.  They  are  frequently  shown 
to  mean  heirs,  as  here  claimed.  Loos  v.  In- 
surance Co.,  41  Mo.  538.  But  the  connection 
in  which  used  in  this  instance  will  not  Justify 
a  meaning  differing  from  that  usually  given 
them.  Insurance  Co.  v.  Bank,  121  Mo.  App. 
479,  487,  97  S.  W.  195. 

The  statement  of  the  object  as  being  to 
provide  and  distribute  a  fund  for  the  families 
of  the  members,  or  their  beneficiaries,  does 
not  afford  ground  for  a  departure  from  the 
usual  meaning.  In  the  first  place,  there  Is  no 
showing  that  the  sisters  were  of  deceased's 
family.  That  relation  to  him,  alone,  would 
not  necessarily  make  them  his  "family"  or 
"of  his  family."  And,  if  it  did,  they  wonld 
still  not  be  helped  by  the  declared  object, 
for  the  statement  is  not  absolutely  to  provide 
for  the  families  of  deceased  members,  but  for 
such  families  or  beneficiaries  of  the  mem- 
bers. In  addition,  the  further  connection  in 
which  the  words  are  used  show  we  ought  not 
to  allow  them  a  meaning  different  from  that 


generally  given.  The  other  provisions  above 
quoted  from  the  articles  of  association  show 
that  the  word  "heirs"  Is  used  where  "heirs" 
are  meant,  and  a  distinction  is  clearly  made 
between  that  word  and  the  term  "legal  repre- 
sentatives," for  both  designations  run  through 
the  articles,  following  one  another,  and  it 
cannot  be  said  in  any  reason  to  be  a  mere 
fault  of  tautology.  Sulz  v.  Insurance  Co., 
145  N.  Y.  563,  40  N.  E.  242,  28  h.  R.  A.  879. 

But  it  Is  claimed  that  the  statute  Itself 
(section  7908,  Rev.  St  1899  [Ann.  St  1906,  p. 
3761])  carries  out  the  Idea  that  heirs  are 
meant,  and  not  legal  representatives  In  the 
sense  of  executors  or  administrators,  for  it  Is 
said,  if  that  could  be,  then  creditors  could 
take  that  which  was  primarily  Intended  for 
the  family,  and  thus  would  result  an  inter- 
pretation which  would  be  in  the  face  of  a 
statutory  declaration  of  policy.  But  the 
statute  only  prevents  creditors  from  taking 
the  fund  belonging  to  a  debtor  beneficiary. 
The  statute,  while  exempting  the  fund  from 
debts  of  the  beneficiary,  in  no  wise  prevents 
a  fund  payable  to  the  member's  legal  repre- 
sentatives from  being  a  part  of  his  estate; 
the  only  difference  would  be  in  the  manner  of 
distribution.  Kelley  v.  Mann,  56  Iowa,  625, 
10  N.  W.  211.  It  reads  that  the  proceeds  of 
such  certificates  shall  not  be  taken  or  seised 
by  process  of  law  for  any  debt  of  a  certifi- 
cate holder  or  beneficiary. 

While  the  statute  means  that  a  creditor 
cannot  appropriate  the  fund  to  the  payment 
of  his  claim  against  the  beneficiary,  yet  it 
does  not  apply,  of  course,  to  a  case  where  the 
beneficiary  Is  himself  the  creditor.  And  so 
it  has  been  held  by  the  St.  Lonls  Court  of 
Appeals,  in  an  opinion  by  Judge  Barclay, 
that  the  statute  did  not  disable  a  member  of 
such  association  from  making  bis  creditors 
his  beneficiaries;  and  that  too  by  the  designa- 
tion of  "executors  or  administrators."  Pie- 
tri  V.  Segnenot,  96  Mo.  App.  258,  68  S.  W. 
1055;  Williams  y.  Carson,  8  Baxt  (Tenn.) 
616.  It  thus  appears  clear  that  the  policy 
of  the  statute  is  not  to  prohibit  the  estate, 
or  even  the  creditors,  from  being  the  bene- 
ficiary of  a  benefit  certificate.  The  result  of 
these  observations  is  to  show  that  there  is 
nothing  emanating  from  the  deceased,  or  the 
association,  to  signify  that  any  but  the  ordi- 
nary and  usual  meaning  was  to  be  given  to 
the  words  "legal  represeatatives" ;  and  since 
those  words  would  mean.  In  effect,  the  de- 
ceased's estate,  it  follows  that  the  provision 
of  the  will  bequeathing  the  residue  of  the 
estate  to  his  fiancee  gave  her  the  fund  In 
controversy.    People  v.  Phelps,  78  III.  147. 

It  Is  perhaps  well  to  say  that  while  the 
articles  of  incorporation  of  this  company  pei^ 
mit  creditors  to  be  designated  as  beneficia- 
ries, as  already  stated,  yet,  in  the  absence  of 
such  desigrnation,  and  the  legal  representa* 
tives  or  estate  are  designated,  it  does  not 
follow  that  creditors  could  take  the  fund  un- 
der the  provisions  of  the  statute    The  fund 


Digitized  by 


Google 


MoO 


WALKER  ▼.  PETBRa 


87 


would  belong  to  tbe  estate  free  from  debts. 
Bull  ▼.  Insarance  Ca,  14S  N.  X.  663,  40  M.  B. 
za,  28  L.  R.  A.  379. 

Bat  we  are  cited  to  the  case  of  Graham  y. 
Alllaon.  24  Mo.  App.  616,  decided  by  this 
court,  as  controlling  the  question  in  favor  of 
tbe  Bisters.  We  do  not  think  the  case  ap- 
plies. There  tbe  policy  of  insurance  was 
paiyable  to  tbe  "legal  heirs"  of  the  insured 
nnleoa  otherwise  directed  by  ills  will.  He 
died  leaving  a  will  that  the  balance  of  his 
"property  of  all  kinds"  be  divided  between 
his  brother  and  sister  It  was  held  that  the 
food  arising  from  the  policies  was  not  de- 
ceased's property;  that  it  belonged  to  all 
the  "legal  heirs"  as  designated  in  the  policy ; 
and  that  the  power  of  change  of  beneficiary 
was  a  naked  power  of  appointment  which 
the  will  did  not  attempt  to  execute.  But  in 
this  case  the  designation  In  the  benefit  cer- 
tlflcates  themselves  is  to  the  legal  representa- 
tlves  of  the  deceased,  and  thereby  the  fund 
became  a  iwrt  of  the  estate,  and  in  that  way 
became  a  subject  for  application  of  the  will 
In  disposing  of  the  estate  to  deceased's  fian- 
cee. 

An  additional  argument  against  the  flancte 
getting  the  fund  Is  based  on  tbe  terms  of  the 
will  Itself,  which,  as  shown  above,  reads 
that  the  deceased  bequeathes  to  her  "all  the 
rest  and  residue  of  the  property  of  which  I 
may  die  seised,  real,  personal  and  mixed." 
Tbe  point  Is  made  on  the  etTect  which  should 
be  given  to  the  word  "seised."  It  is  Insisted 
that,  since  there  Is  nothing  to  explain  wliat 
was  meant  by  the  use  of  that  word,  we  must 
give  to  It  Its  technical  meaning.  Much  high 
antborlty  Is  dted  to  sustain  this  view. 

In  lieach  v.  Jay,  6  Ch.  Div.  496,  plaintiff 
brought  suit  to  recover  certain  real  estate, 
oiaiming  as  devlsees  under  the  will  of  Anne 
Roberta.  While  Anne  was  entitled  to  the 
prc^erty  in  question  and  was  In  law  the  own- 
er of  it,  she  had  never  entered  Into  posses- 
sion: the  property  being  claimed  and  oc- 
cupied by  the  widow  of  one  Roberts,  whose 
title  Anne  liad  as  his  sole  heir.  Anne  de- 
vised to  plaintiff  "all  real  estote  of  which  I 
may  die  seised."  Tbe  court  held  that  such 
a  devise  did  not  pass  the  property  In  ques- 
tion, saying:  "I  have  to  construe  this  very 
cowjse  devlssk  •  *  •  There  is  no  con- 
text. Now  what  Is  the  rule  of  law?  The 
rule  of  law  Is,  no  doubt,  to  ascertain  the 
meaning  of  the  expressions  used  by  the  tes- 
tator— not  to  speculate  or  guess  what  the 
fw^wtng  may  have  been.  The  primary  rule 
off  oonstmctlon  •  *  •  Is  this:  That 
where  there  Is  no  context  yon  are  to  con- 
strue the  will  according  to  the  ordinary 
grammatical  meaning  of  the  words  used. 
Then  there  is  a  subsidiary  rule  laid  down  in 
Roddy  V.  Fitsgerald,  6  H.  L.  C.  823,  that  tech- 
nical words  shall  have  their  legal  effect,  un- 
less, ftom  the  context  It  is  shown  they  bear 
another  meaning.  In  this  particular  will  the 
testatrix,  for  what  reason  I  know  not,  has 
1  a  tetdmlcal  word— a  word  not  only  tech- 


nical, but  a  word  that  has  no  signification  In 
ordinary  language  at  alK  It  is  a  purely 
technical  word;  and  It  appears  to  me  that 
the  whole  of  my  duty  consists  in  ascertaining 
whether  she  was,  at  the  time  of  her  death, 
'seised' — according  to  the  technical  meaning 
of  that  technical  term — of  this  real  estate. 
The  facts  as  stated  in  the  claim  are  these: 
*  *  *  Therefore  the  possession  has  been 
held  adversely  to  Anne  Roberts  and  her  dev- 
isee from  the  time  of  the  death  of  Robert 
Roberts.  That  being  so,  it  is  clear,  according 
to  law,  that  the  legal  seisin  *  •  *  •  was 
destroyed  and  not  restored  at  the  time  of  her 
death.  She  had  not  then,  either  In  law,  or  in 
fact,  any  seisin.  As  far  as  this  question  is 
concerned,  it  was  not  real  estate  of  which 
she  died  seised,  and,  that  being  bo,  whatever 
I  may  guess  as  to  her  meaning,  however  odd 
or  capricious  I  may  think  such  a  will  may 
be,  I  have  no  means  of  correcting  it,  or  alter- 
ing it,  but  I  most  decide  It  upon  Its  literal 
meaning."  On  appeal  this  decision  was  af- 
firmed, and  in  the  opinion  <9  Ch.  Div.  42)  it 
\a  said :  "I  do  not  think  we  can  differ  from 
tbe  master  of  tbe  rolls  In  this  case.  This 
lady,  for  some  reason  or  motive  of  her  own, 
or  for  no  reason,  chose  to  use  one  of  the 
most  technical  words  in  our  law.  The  word 
has  acquired  no  other  meaning  than  its  tech- 
nical meaning;  It  has  never  got  into  ordi- 
nary use ;  therefore  we  are  not  at  liberty  to 
attribute  to  it  any  other  meaning  .merely  be- 
cause we  suppose  that  the  testatrix  did  not 
know  the  true  meaning  of  the  word."  An- 
other Justice,  in  concurring,  said:  "I  will 
only  add  one  observation  with  respect  to  an 
argument  of  Mr.  Davey  which  impressed  ma 
He  said  that  In  all  probability  the  testatrix 
did  not  know  the  technical  meaning  of  the 
word  seisin,  and  tliat  the  court  ought  not  to 
attribute  to  her  a  meaning  which  she  did  not 
herself  attach  to  It  But  we  must  attech 
some  meaning  to  the  word,  and  if  we  are  not 
to  take  the  proper  meaning,  but  some  other 
meaning,  what  other  meaning  Is  it  to  be? 
If  we  are  to  guess  at  the  meaning  which  tbe 
testetrix  attached  to  the  word,  where  are  we 
to  stop?  Therefore  it  seems  to  me  that  the 
word  must  either  be  meaningless,  or  else 
must  have  Its  proper  technical  meaning." 

It  Is  therefore  urged,  under  cover  of  these 
and  other  adjudications,  that,  as  deceased 
could  not  have  been  seised — could  not  have 
died  seised — of  the  funds  arising  out  of  these 
certificates  of  insurance,  for  the  reason  that 
he  was  never  possessed  of  them,  he  could  not 
have  Intended  to  pass  or  bequeath  them  by 
the  will.  But  tbe  rule  cannot  be  allowed  to 
have  any  effect  on  this  controversy  for  the 
reason  that,  allowing  its  full  force.  It  has  no 
application,  since  the  word  "seised,"  In  its 
technical  sense,  is  generally  not  applied  to 
personal  propwty.  In  Its  technical  general 
sense  it  pertains  to  real  estate,  as  In  the 
cases  from  which  we  have  token  the  forego- 
ing extracts. 

The  truth  doubtless  Is  that  the  word  was 
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Intended  to  apply  to  real  estate  If  the  testa- 
tor had  any  at  hie  death.  Cases  are  not  in- 
frequent where  one  has  title  or  Interest  In 
real  estate  of  which  he  Is  not  aware  when 
he  makes  his  will.  So  one  may  become  pos- 
sessed of  real  estate  after  he  makes  his  wUl. 
Therefore,  when  he  provides  that  all  his  prop- 
erty shall  go  to  a  certain  party,  he  very  prop- 
erly uses  terms  which  will  cover  all  that  he 
may  have  at  the  time  of  his  death.  Thus  view- 
ed, the  will  reads  properly  enough,  and  the 
word  "seised"  finds  Its  proper  application  to 
the  Contingency  of  the  testator  having  real 
estate. 

But,  be  these  suggestions  as  they  may,  and 
without  standing  on  what  the  word  might 
apply  to,  we  are  satisfied  that  where  the 
amount  of  an  Insurance  policy  la  payable  to 
the  assured's  legal  representatives — that  Is, 
to  his  estate — unburdened  by  a  trust  or 
charge  for  any  one,  he  may  dispose  of  It  by 
win. 

The  judgment  will  be  reversed,  and  cause 
remanded,  with  directions  to  enter  Judgment 
for  defendant  Marian  N.  Peters.    All  concur. 


WRAT  et  al.  v.  HALB  et  al. 

(Springfield  Court  of  Appeals.     Missouri.    Jan. 

3,  1910.) 

1.  Justices  of  the  Peace  (J  86*)— Pleadinq 
—Attacument— Claim  bt  Third  Person. 

Wlicre,  in  attachment  before  a  justice  of 
the  peace,  a  third  iwrson  intervened  and  claim- 
ed the  property  on  the  ground  that  he  bad  been 
induced  to  sell  it  to  the  attachment  defendant  by 
fraudulent  representations,  his  iuterplea  was  not 
insufficient  because  it  did  not  allege  the  facts 
constituting  the  fraud ;  the  statute  merely  pro- 
viding that  the  interpleader  shall  make  claim 
to  the  property  attached,  and  that  the  claim 
shall  be  verified. 

[E3d.  Note. — ^For  other  casen,  see  Justices  of 
the  Peace,  Cent  Dig.  {  291 ;   Dec.  Dig.  {  86.*] 

2.  Attachment  (J  287*)— Claihs  bt  Third 
Persons. 

Where  in  attachment  a  third  person  inter- 
vened and  claimed  that  he  had  been  induced  to 
sell  the  property  to  the  attachment  defendant 
by  fraudulent  representations,  the  fact  that  he 
had  taken  a  chattel  mortgage  and  not  recorded 
it  did  not  render  him  a  party  to  the  fraud  and 
bar  his  recovery;  he  not  asserting  any  right 
under  the  mortgage,  and  the  statute  going  no 
further  than  making  the  mortgage  fraudulent 
against  the  creditor. 

[I5d.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  g  1012 ;  Dec  Dig.  |  287.*] 

3.  Infants  (§  31*)  — Contbactb  — Riohtb  op 
Third  Persons. 

Where  an  infant  ^rchased  property  under 
fraudulent  representations  that  he  was  of  age 
and  failed  to  pay  for  it,  the  seller  was  entitled 
to  recover  the  property  as  against  attadiing 
creditors  of  the  infant 

(£>d.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  {  31.*] 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty;  John  T.  Moore,  Judge. 

Action  by  one  Wray  and  another  against 
one  Hale  and  another.  In  which  J.  D.  Wrights- 


man  interpleaded.    From  a  judgment  against 
Interpleader,  he  appeala    Reversed. 

Fred  W.  Barrett,  for  appellant  O.  Purd 
Hays,  for  respondents. 

GRAT,  J.  In  June,  1907,  the  interpleader 
was  conducting  a  secondhand  store  in  Spring- 
field, Mo.,  and  at  said  time  Carl  Hale,  one 
of  the  defendants,  came  to  him  and  represent- 
ed that  he  was  of  age,  and  thereby  Induced 
Interpleader  to  sell  to  him  an  oven  and  bak- 
ery outfit,  for  which  he  gave  a  note  and 
chattel  mortgage  of  $100.  Hale  moved  the 
outfit  to  Ozark,  Mo.,  where  be  and  defendant 
Ryan  entered  into  a  partnership  for  the  pur- 
pose of  conducting  a  bakery  business.  They 
contracted  debts  with  the  plaintiffs  herein, 
who  were  conducting  a  grocery  store  at 
Ozark.  Shortly  afterwards  both  Hale  and 
Ryan  left  the  state,  and  on  the  22d  day  of 
July  plaintiffs  herein  attached  the  bakery 
outfit  in  an  action  against  them,  before  a  Jus- 
tice of  the  peace.  In  August,  and  before  the 
trial  day,  the  appellant  herein  filed  his  Inter- 
plea  for  said  property.  The  chattel  mortgage 
given  to  the  Interpleader  was  recorded  in 
Greene  county,  Mo.,  Instead  of  Christian 
county,  where  the  mortgagor  lived.  In  a 
trial  before  the  circuit  court,  without  a  jury, 
the  judgment  was  against  the  interpleader, 
and  he  has  appealed. 

The  following  facts  may  be  stated:  That 
Hale  was  a  minor,  and,  for  the  purpose  of 
obtaining  the  property,  he  falsely  represent- 
ed to  the  Interpleader  that  he  was  of  age; 
that  the  interpleader  was  deceived  thereby, 
and  delivered  the  property  to  him;  that  the 
plaintiffs  had  a  bona  fide  debt  against  the 
defendants;  and  that  the  defendants  bad 
left  the  state  so  that  their  property  was  sub- 
ject to  attachment 

It  Is  claimed  by  the  respondents  that  the 
interplea  filed  is  insufficient,  because  It  does 
not  allege  the  facts  relating  to  the  fraud. 
This  suit  was  commenced  before  a  Justice  of 
the  peace  where  no  form  of  pleadings  were 
required,  and,  In  addition  thereto,  the  statute 
simply  provides  that  the  Interpleader  shall 
make  claim  to  the  property  attached,  and 
that  the  claims  shall  be  verified.  This  is 
all  the  statute  requires.  Grocery  Co.  v. 
Goetz,  67  Mo.  App.  8. 

It  is  also  asserted  that,  inasmuch  as  the 
Interpleader  took  a  chattel  mortgage  and  did 
not  record  It,  he  Is  a  party  to  the  fraud,  and 
hence  is  barred  of  his  right  to  recover  the 
propert.v.  The  interpleader  Is  not  asserting 
any  right  under  the  mortgage,  and  the  stat- 
ute goes  no  further  than  making  the  mort- 
gage, Itself,  fraudulent  and  void,  as  against 
the  creditor.  The  interpleader  bases  his 
claim  upon  the  theory  that,  as  Hale  obtain- 
ed the  property  from  him  through  false  rep- 
resentation, the  title  never  passed  to  Hale, 
but  always  remained  In  the  Interpleader,  and 
in  such  case  he  has  better  right  to  It  than 


*For  otliar  c«in  ne  lame  topic  and  Mctlon  NUMBER  In  Deo.  *  Am.  Dig*.  U07  to  data,  *  Reporter  Indaxt* 


Digitized  by 


Google 


Mo.) 


THETFORD  t.  GENERAL  ACCIDENT  AS8UR.  CORPORATION. 


39 


tbe  attacblng  oredltor.  Stein,  Blodc  &  Co.  t. 
Hill,  100  Mo.  App.  38,  71  S.  W.  HOT. 

Ab  the  facts  stand  admitted  In  this  case, 
It  was  a  frand  for  Hale  to  represent  to  the 
Interpleader  that  he  was  of  age  when  he  was 
not.  The  Interpleader  had  the  right  to  be- 
lieve he  was  contracting  with  an  adult.  In 
Rran  T.  Growney,  125  Mo.,  loc.  clt  483,  28 
S.  W.  189,  190,  765,  our  Supreme  Court  said : 
"Xelther  coverture  nor  Infancy  will  consti- 
tute any  excuse  for  the  party  guilty  of  con- 
cealment or  misrepresentation.  In  the  same 
opinion  It  is  further  said:  "Where  an  In- 
fant fraudulently  represents  himself  to  be  of 
age,  and  thus  obtains  credit  for  goods,  he  is 
liable  In  equity,  though  not  In  law." 

We  are  of  the  opinion  that  the  false  repre- 
sentation as  to  age  made  by  an  Infant  and  re- 
lied upon  and  acted  upon  by  an  adult  Is  as 
much  of  a  fraud  as  where  an  adult  repre- 
senta  himself  to  be  solvent  and  obtains  goods 
on  credit  We  do  not  find  any  decision 
squarely  In  point  In  this  state,  but  the  rule 
in  other  Jurlsdlctlona  Is  that  under  such  cir- 
comstances  the  title  does  not  pass,  and  that 
the  seller  may  reclaim  the  property  In  a  prop- 
er action.  Badger  v.  Phlnney,  15  Mass.  359, 
8  Am.  Dec.  105;  Bennett  v.  McLaughlin,  13 
lU.  App.  349;  Nolan  v.  Jones,  53  Iowa,  387, 
5  N.  W.  572. 

Inasmuch  as  the  property  was  obtained 
from  the  interpleader  by  false  and  fraudu- 
lent representation  upon  which  he  relied,  the 
title  thereto  did  not  pass,  but  remained  In 
him,  and  his  title  is  superior  to  that  of  the 
attaching  creditors. 

The  Judgment  of  the  trial  court  was  wrong 
and  will  be  reversed,  with  Instructions  to 
enter  Judgment  In  favor  of  the  Interpleader. 
All  concur. 


THETFORD  v.  GENERAL  ACCIDENT 

ASSUB.  CORPORATION,   Limited. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

8,  1910.) 

1.  CoKTKACTs  (S  ITS*)— CoKSTBucTioK— Ques- 
tion rOB  GOUST  OB  JUBT. 

Tlie  construction  of  written  instruments  is 
for  the  court,  except  where  there  is  an  ambigu- 
ity which  must  be  solved  by  extrinsic  facts  un- 
conceded,  or  where  the  writing  is  merely  ad- 
doced  as  containing  evidence  of  certain  facts 
from  which  different  inferences  may  be  drawn ; 
bat,  where  the  ambiguity  cannot  be  solved  by 
reference  to  other  parts  of  the  contract,  and 
when  the  surrounding  circumstances  are  contro- 
verted, the  question  is  for  the  jury  under  prop- 
er instructions. 

[Ed.   Note.— For  other  cases,  see  Contracts. 
Cent.  Dig.  it  767-770,  1097;  Dec.  Dig.  §  176.«] 

2.  JtTDOifEHT  (I  603*)  —  Meboeb  and  Bab  — 
Skfabate  Actions  —  Monet  Patabl,b  vx 

iKSIAIXJfKinS. 

Where  payments  are  to  be  made  periodi- 
cally,  separate   actions  can   be   maintained   in 
■accession  for  the  installments  as  they  mature. 
[Ed.    Note.— For  other  cases,   see   Judgment, 
Cwt.  Dig.  (  1118;   Dec.  Dig.  f  603.*] 


3.  Evidence  (J  450*)  —  Pabol  Evidence  — 

Ambiguous  Receipt. 

A  receipt,  given  to  an  accident  insurance 
company,  reciting  that  It  was  "in  full  settle- 
ment for  an^  and  all  claims  under  policy  No. 
109931  to  this  date,"  is  so  ambiguous  as  to  war- 
rant admission  of  parol  evidence  to  show  it  was 
only  intended  to  partially  settle  for  a  second  in- 
jury, demands  for  which  were  not  all  due  at 
the  time. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2082;    Dec.  Dig.  S  450.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
Henry  L.  Bright,  Judge. 

Action  by  Emerson  N.  Thetford  against 
the  General  Accident  Assurance  Corporation, 
Limited.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Fred  W.  Kelsey,  for  appellant  John  J. 
Wolfe,  for  respondent 

GRAT,  J.  This  cause  is  here  on  appeal  by 
the  defendant  from  a  judgment  of  $1C0 
against  It,  rendered  by  the  circuit  court  of 
Jasper  county,  In  a  trial  before  the  court 
without  a  jury.  The  suit  was  commenced 
on  the  19th  day  of  November,  1908,  and  the 
plaintiff  alleges  that  on  the  2d  day  of  June, 
1906,  api>e]lant  delivered  to  him  an  insur- 
ance policy,  insuring  him  against  total  dis- 
ability by  reason  of  accident,  and  agreeing 
to  pay.  In  case  of  such  disability,  the  sum 
of  $60  per  month,  for  a  period  not  exceeding 
24  consecutive  months;  that  on  the  28th  day 
of  Januar^,  1008,  while  in  the  act  of  walk- 
ing down  a  certain  stairway  in  a  hotel  where 
he  was  a  guest,  he  slipped  and  fell,  and  sus- 
tained injuries  which  totally  disabled  him 
until  the  23d  day  of  May,  1908,  and  praying 
for  judgment  In  the  sum  of  $190,  less  the 
sum  of  $25  paid  to  him  by  defendant,  on 
the  19th  day  of  February,  1908.  The  answer 
was  a  general  denial,  followed  with  the  spe- 
cial plea  of  payment  and  settlement,  and 
that  the  plaintiff  executed  and  delivered  his 
contract  of  settlement  as  follows:  "Jopiln, 
Mo.,  Feb.  19,  1908.  Received  of  General  Ac- 
cident Assurance  Corp.,  Ltd.,  Philadelphia,  a 
sight  draft  for  the  sum  of  four  hundred  and 
twenty-flve  dollars  ($425.00)  which  when  hon- 
ored by  the  said  General  Accident  Assurance 
Corporation  shall  be  in  full  settlement  for 
any  and  all  claims  under  policy  No.  109931 
to  this  date.  E.  N.  Thetford."  The  reply 
was  a  general  denial.  Appellant's  contention 
that  the  judgment  should  be  reversed  and  a 
new  trial  granted  Is  founded  upon  the  ac- 
tion of  the  court  In  permitting  parol  testimo- 
ny explaining  the  receipt  above  set  forth.  If 
the  court  was  right  in  this  matter,  then  the 
judgment  should  be  sustained,  and  If  the 
court's  action  was  wrong,  a  reversal  must 
follow. 

The  respondent  bad  received  an  injury  In 
January,  1907,  and  in  February,  190S,  settle- 
ment had  not  been  made.  It  Is  claimed  by 
the  respondent  that  the  settlement  receipt 
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aboTe  set  forth  wae  execnte^  by  him  In  full 
Bettlement  for  hlB  first  Injury,  and  $25  on  his 
claim  growing  out  of  his  second  Injury.  The 
appellant's  contention  at  the  trial  was  that  It 
was  In  full  settlement  for  both  claims,  and 
Including  everything  that  respondent  might 
have  been  entitled  to  for  time  lost  subse- 
quent to  the  date  of  settlement  The  rule  is 
that  the  construction  of  written  instruments 
Is  for  the  court,  except  where  there  is  an 
Ambiguity  which  must  be  solved  by  extrinsic 
facts  which  are  unconceded,  or  where  the 
writing  is  merely  adduced  as  containing  evi- 
dence of  certain  facts,  from  which  difTerent 
inferences  may  be  drawn.  Blanke  v.  Dun- 
nermann,  67  Mo.  App.  S91.  And  where  the 
ambiguity  cannot  be  solved  by  reference  to 
other  parts  of  the  contract,  and  when  the 
surrounding  circumstances  are  controverted, 
the  question  is  for  the  jury  under  proper  In- 
structions from  the  court  Deutmann  t.  Kil- 
Patrick,  46  Mo.  App.  624. 

In  the  case  abo>e  cited  plaintiff  contracted 
to  erect  a  building  tat  the  defendant  in  con- 
formity with  certain  plans  and  specifications 
for  $3,400.  When  be  received  the  last  install- 
ment, he  executed  a  receipt  containing  the 
following  recital:  "The  above  is  in  full  for 
all  claims  against  R.  J.  Kllpatrick  and 
against  the  building  and  property  upon  which 
said  work  was  and  is  done,  and  all  time,  la- 
bor and  material  furnished  therefor  and 
thereon."  Subsequently  the  plaintiff  institut- 
ed a  suit  to  recover  $1(H.75  for  extra  work 
on  the  building.  The  plaintiff  claimed  that 
the  receipt  only  was  in  full  settlement  for 
work  done  under  the  first  contract,  and  the 
defendant  daimed  it  was  in  full  settlement 
for  all  -work.  The  court  construed  the  con- 
tract, and,  for  so  doing,  the  -cause  was  revers- 
ed and  remanded  for  new  trial.  In  this  case 
the  parties  differed  as  to  the  construction  to 
be  placed  upon  the  last  words  of  the  receipt, 
to  wit,  "to  this  date."  The  respondent  insists 
that  the  words  mean  for  sums  due  him  to 
date.  The  appellant  claims  the  words  mean 
full  settlement  for  all  Injuries  received  pre- 
vious to  the  date  of  settlement,  whether  due 
or  not  If  all  of  the  respondent's  demand 
against  appellant  on  account  of  his  second 
Injury  had  been  due  at  the  time  of  this  set- 
tlement, then  we  do  not  believe  the  receipt 
or  contract  so  ambiguous  as  to  justify  the  in- 
troduction of  parol  testmony.  But  where 
payments  of  money  are  to  be  made  period- 
ically, separate  actions  may  be  maintained 
in  Buccesdon  for  the  installments  as  they 
mature.  Puckett  v.  National  Annuity  Ass'n, 
134  Mo.  App.  601,  114  S.  W.  103d.  And, 
therefore,  if  a  partial  settlement  had  been 
made  for  the  second  Injury,  it  is  likely  the 
receipt  would  have  read  very  much  as  it 
does,  as  it  would  have  been  only  In  settle- 
ment for  sums  then  due.  We  believe  the 
contract  is  ambiguous,  and  the  court  did  not 
err  in  permitting  parol  testimony  to  explain 


what  was  meant  by-  the  terms.  We  have  not 
overlooked  the  fact  that  after  the  signing  of 
this  receipt  the  respondent  indorsed  a  draft 
upon  which  there  was  written  a  release  for 
Injuries  received  contracted  prior  to  the  date. 
This  release  was  not  relied  on  by  the  defend- 
ant in  Its  answer. 

The  evidence  In  behalf  of  th»  plaintiff  is 
uncontradicted  that  at  the  time  the  receipt 
was  given  It  was  fully  understood  that  it 
only  covered  $25  on  bis  second  claim,  and 
that  he  refused  to  sign  it  until  he  was  as- 
sured that  it  would  not  be  in  settlement  of 
his  second  claim,  except  to  the  date  of  the 
agreement  Mr.  Wolfe,  who  was  present,  cor- 
roborated the  respondent's  testimony  in  this 
behalf.  The  court  gave  three  instructions  In 
behalf  of  the  appellant,  and  ifiey  were  indeed 
favorable  to  appellant. 

Upon  the  whole,  the  case  was  well  tried, 
and  in  our  judgment,  no  reversible  error  was 
committed.  The  judgment  will  b«  affirmed. 
All  concur. 


STATE  T.  SWBABINQEN. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

8,  1910.) 

Weapons  (J  15*)— Shooting  Fibeabms  Aix>Ne 

Highway. 

One  who  shot  at  a  dog  for  the  purpose  of 
killing  it  was  not  guilty  under  Rev.  St  1899,  | 
2164  (Ann.  St  1906,  p.  1388),  which  provides 
that  every  person  who  shall  shoot  at  a  mark  or 
any  object  or  at  random  along  or  across  public 
highways  shall  be  guilty  of  a  misdemeanor. 

[Ed.  Note. — For  other  cases,  see  Weapons, 
Cent  Pig.  f  18;   Dec.  Dig.  g  16.*J 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty; John  T.  Moore,  Jndge. 

William  Swearingen  was  convicted  of 
shooting  on  the  public  highway,  and  be  ap- 
peals.   Reversed. 

G.  Purd  Hays,  for  appellant  Fred  W. 
Barrett,  for  the  State. 

OOX,  J.  Indictment  for  shooting  at  a  dog 
on  the  public  highway  in  Christian  county. 
Defendant  was  convicted  and  has  appealed. 

The  first  question  to  be  determined  on  this 
appeal  Is  whether  or  not  shooting  a  dog  on 
the  highway  is  prohibited  by  the  statute  un- 
der which  this  indictment  is  drawn.  The 
statute  (section  2164,  Rev.  St  1899  [Ann.  St 
1906,  p.  1388])  reads  as  follows:  "Every  per- 
son who  shall  shoot  at  a  mark  or  any  object, 
or  at  random  along  <m:  across  a  public  high- 
way, shall  be  adjudged  guilty  of  a  misde- 
meanor and  shall,  on  conviction,  be  fined  the 
sum  of  five  dollars."  It  Is  apparent  from  the 
reading  of  this  statute  that  the  Legislature 
did  not  intend  to  prohibit  all  shooting  on  a 
highway.  Its  evident  purpose  was  to  pre- 
vent reckless  or  careless  shooting  along  a 
highway.  Hence,  unless  the  evidence  shows 
the  shooting  to  come  within  the  prohibition  of 
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tbe  ■tatnte,  the  petson  cannot  be  convicted 
imder  thia  section.  To  aboot  at  a  mark  or 
at  random  along  m'  acroM  a  highway  la  read- 
ily understood.  The  only  difDculty  arises 
when  we  are  called  npon  to  determine  what 
Is  meant  by  the  words  "or  any  object."  If 
we  keep  In  mind  the  purpose  of  the  statute, 
and  tbe  fact  that  It  Is  only  intended  to  pre- 
T«it  reckless  or  careless  shooting  along  the 
bl^way.  It  will  appear  at  once  that  tbe 
words  "or  any  object"  are  only  intended  to 
prohibit  a  character  of  shooting  that  might 
be  denominated  reckless  or  careless.  While 
a  dog  or  any  other  animal  might  be  used  as 
a  mark  or  might  come  under  tbe  designation 
'%ny  object"  when  shot  at  In  a  reckless  or 
carelesB  manner  or  for  mere  sport,  yet  we  do 
not  tbink  that  It  was  the  intention  of  the 
LegislatDre  to  make  this  statute  apply  to  the 
sbooting  of  a  dog  or  any  other  animal  upon 
the  highway  when  the  purpose  of  tbe  shoot- 
ing was  to  kill  the  animal. 

The  evidence  In  this  case  shows  that  tbe 
shooting  was  done  not  in  sport,  nor  for  the 
pnrpose  of 'using  the  dog  for  a  target,  but  tbe 
■hooting  was  done  with  the  Intent  to  kill  tbe 
dog,  and  we  therefore  hold  that  this  act  Is 
not  forbidden  by  this  statute.  This  being 
true.  It  becomes  nnnecessary  to  pass  upon 
tbe  ofber  questions  appearing  in  tbe  record 
In  this  case. 

The  judgment  Is  reversed  and  tbe  defend- 
ant diacbarged.   All  concur. 


STATE  V.  BOWERMAK. 

(Springfield  Coort  of  Appeals.    Missouri.    Jan. 
8,  1910.) 

L  InroxiCAinra  Liquobs  (I  239*)— Pbosecu- 

nOW— iHSTBtJCnONS. 

In  a  proeecntion  for  violating  tbe  local 
option  law,  an  instmction  anthorizing  convic- 
tiMi  if  the  jary  fonnd  that  defendant  "directly 
or  indirectly"  sold  liqnor  without  telling  the 
jnry  wliat  was  meant  by  those  words  was  er- 
roneooa. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
L^aofs,  Cent.  Dig.  <i  831-S47;    Dec.  Dig.  I 

2.  OnmNAi.  Law  (I  11T2*)— Habiclxss  Eb- 

Bos— I  RBTBTJcrrions. 

Where  an  instmction  anthoriied  conviction 
of  defendant  if  he  "directly  or  indirectly"  sold 
whisky,  error  in  not  defining  the  meaning  of 
those  words  was  harmless  wnere  the  evidence 
clearly  showed  tlie  sale  to  have  been  made  by  de- 
fendant passing  tbe  lianor  to  tbe  purchaser  and 
reoeiving  from  him   tne   money   therefor. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  3151-^163 ;  Dec  Dig.  i 
11T2.»1 

8.  CanaKAJ.  Law  d  676*)— LnaTuro  Ntthbkb. 
A  statute  allowing  costs  against  a  county 
or  state,  providing  that  there  shall  be  only 
three  witnesses  to  prove  any  one  fact,  does  not 
reqnlie  tbe  court  to  limit  the  number  of  wit- 
to  three  on  any  question  that  may  l>e 
"  of  a 


in  iasne  In  tiie  trial  oj 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i  1008;   Dec.  Dig.  i  678.*] 


4.  CBmiRAi.  Law  9  676*)— Lnimno  Nttvber 

—Judicial  Disobetioh. 

The  trial  court  may  use  a  sound  discretion 
in  tbe  matter  of  limitiztg  the  number  of  wit- 
nesses, especially  on  questions  of  impeachment 
merely. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  |  1608;    Dec.  Dig.  f  676.*] 

Appeal  from  Circuit  Court,  Stone  County; 
John  T.  Moore,  Judge. 

Perry  Bowerman  was  convicted  of  a  vio- 
lation of  the  local  option  law,  and  he  ap- 
peals.   Affirmed. 

T.  L.  Viles  and  G.  W.  Tbomberry,  for  ap- 
pellant   Wm.  B.  Benfro,  for  tbe  State. 

COX,  J.  Information  filed  in  tbe  circuit 
court  of  Stone  county  by  tbe  prosecuttng-  ■ 
attorney,  charging  the  defendant  with  vio- 
lation of  tbe  local  option  law.  Tbe  trla} 
resulted  in  a  conviction,  from  which  tbe  de- 
fendant has  appealed. 

No  briefs  are  filed  In  this  court,  but  we 
have  carefully  examined  tbe  entire  record 
to  ascertain  whether  or  not  the  defendant 
has  been  accorded  a  fair  trial,  and  wheth- 
er the  evidence  is  sufficient  to  sustain  bis 
conviction.  We  find  the  information  to  have 
been  in  approved  form.  Tbe  evidence  show- 
ing the  adoption  of  the  local  option  law  In 
Stone  county  is  sufficient  Tbe  evidence 
further  proves  tbe  sale  of  whisky  within  a 
year  before  tbe  filing  of  the  Information. 
Tbe  instructions  were  unobjectionable  ex- 
cept in  one  particular.  Tbe  general  instruc- 
tion defining  tbe  offense  is  as  follows:  "Gen- 
tlemen of  the  Jury,  If  you  find  from  the  evi- 
dence that  Perry  Bowerman,  In  tbe  county 
of  Stone  and  tbe  state  of  Missouri,  on  or 
about  the  24th  day  of  May,  190S,  or  at  any 
time  within  one  year  before  tbe  filing  of 
this  information,  to  wit,  September  21,  190S, 
did  directly  or  Indirectly  sell  intoxicating 
liquor  In  any  quantity,  you  will  find  the  de- 
fendant guilty  and  assess  his  punishment 
at  a  fine  of  not  lees  than  ^300  nor  more  than 
$1,000,  or  by  imprisonment  in  tbe  county 
Jail  for  not  less  than  6  months  nor  more 
than  12  months,  or  with  both  such  fine  and 
Imprisonment"  The  words  "directly  or  in- 
directly" should  have  been  omitted  from  this 
instruction.  In  order  to  convict  tbe  defend- 
ant upon  a  charge  of  this  kind,  tbe  sale  must 
tie  proven,  and,  so  far  as  the  result  is  con- 
cerned, it  is  immaterial  whether  the  sale  is 
shown  to  have  been  made  directly  from  tbe  ' 
defendant  to  tbe  purchaser  or  whether  it 
was  made  by  indirection.  Should  tbe  tes- 
timony be  such  as  to  require  the  coturt  by 
an  Instruction  to  declare  what  would  con- 
stitute a  sale,  then  it  would  be  proper  for 
tbe  court  to  'so  declare,  but  it  is  not  proper 
to  tell  tbe  Jury  that  if  tbe  evidence  shows 
that  defendant  did  "directly  or  indirectly" 
sdl  without  any  explanation  as  to  what  was 
meant  by  these  words.     However,  In  this 
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case,  tbe  eTldence  clearly  shows  the  sale  to 
have  been  made  by  tbe  defendant  passing 
tbe  liquor  to  tbe  purchaser  and  receiving 
from  him  the  money  therefor.  This  being 
true,  the  error  In  this  InstnKtlon  was  harm- 
less m  this  case. 

Complaint  Is  made  In  the  motion  for  a 
new  trial  that  tbe  court  erred  In  refusing  the 
defendant  tbe  right  to  offer  more  than  three 
witnesses  to  prove  the  bad  reputation  of  the 
prosecuting  witness,  Jack  Whltlock.  The 
only  provision  of  the  statute  upon  this  ques- 
tion Is  that  In  allowing  costs  against  a  coun- 
ty or  state  only  three  witnesses  to  prove 
any  one  fact  shall  be  allowed.  This  does  not 
require  tbe  court  to  limit  the  number  of 
witnesses  to  three  upon  any  one  question 
that  may  be  In  issue  in  the  trial  of  a  case, 
but  the  court  may  use  a  sound  discretion  in 
that  matter,  especially  on  questions  of  im- 
peachment merely,  as  was  done  in  this  case, 
and,  unless  there  is  something  to  Indicate 
that  this  discretion  has  been  abused  or  that 
the  defendant  has  suffered  in  some  way  by 
the  restriction  placed  upon  tbe  number  of 
witnesses  allowed  to  be  used  in  his  behalf. 
It  cannot  be  said  to  be  reversible  error. 

On  an  examination  of  the  entire  record 
we  conclude  tuat  no  Injustice  has  been  done 
the  defendant  in  this  case,  and  therefore 
the  Judgment  will  be  affirmed.    All  concur. 


STATE  V.  DONAHUE. 

{Springfield  Court  of  Appeals.    Missouri.    Jan. 

8,  1910.) 

1.  Cbimikai.  Law  ({{  1103,  1130*)— Appbai^ 
A  MBTit  A  fyr— "BitTicty 

TTnder  Rev.  SL  1899,  {  2716  (Ann.  St.  1906, 
p.  1,'>95),  providing  that  no  assignment  of  error 
or  joinder  in  error  shall  be  necessary  on  any 
appeal  or  writ  of  error  in  a  criminal  case,  etc., 
but  the  court  shall  enter  judgment  on  the  rec- 
ord before  them,  where  neither  party  files  an 
abstract  of  the  record  or  brief,  the  state  having 
filed  a  complete  record  of  the  case,  including  tbe 
information,  plea  in  abatement,  demurrer,  and 
ruling  of  the  court  thereon,  tbe  court  on  appeal 
will  examine  the  record,  including  ail  the  mo- 
tions and  everything  that  was  done  In  the  trial 
court  as  shown  by  the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
lAw,  Cent.  Dig.  §S  2881,  2965;  Dec.  Dig.  §§ 
1103,  1130.»] 

2.  Cbiminal  Law  ({  1024*)— Appeal— Obdbb 
Sustaining  Plea  in  Abatement— Right  of 
Statb  to  Appeal. 

Under  the  rulings  of  the  Supreme  Court, 
the  state  has  no  right  to  appeal  from  an  order 
of  the  trial  court  sustaining  a  plea  in  at>ate- 
ment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  If  2590-2602;  Dec.  Dig.  § 
1024.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
Benry  L.  Bright,  Judge. 

D.  J.  Donahue  was  Indicted  for  unlawfully 
keeping  his  dramshop  open  on  Sunday.  From 
a  judgment  sustaining  a  plea  in  abatement, 
the  State  appeals.     Appeal  dismissed. 


B.  H.  Coon,  for  the  Stat«.  Walden  &  'An- 
drews, for  respondent. 

GRAY,  J.  On  the  2d  day  of  November, 
1908,  a  special  grand  jury  in  Jasper  county 
returned  an  Indictment  against  the  respond- 
ent, charging  him  with  unlawfully  keeping 
his  dramshop  open  In  said  county  on  tbe  first 
day  of  the  weelc,  commonly  called  "Sunday." 
The  defendant  appeared  and  filed  a  plea  in 
abatement,  alleging  a  number  of  grounds  In 
support  thereof.  The  prosecuting  attorney 
filed  a  demurrer  to  this  plea  in  abatement, 
which  was  by  the  court  overruled.  After  the 
overruling  of  the  demurrer,  the  prosecuting 
attorney  refused  to  plead  further,  and  the 
court  rendered  a  judgment  sustaining  the 
plea  in  abatement,  and  discharging  the  de- 
fendant The  prosecuting  attorney  filed  an 
affidavit  for  an  appeal,  and  the  court  allowed 
the  same. 

We  have  not  been  favored  with  any  printed 
abstract  of  the  record  or  brief  by  either  side. 
The  state  has,  however,  filed  with'  the  clerk  of 
this  court  a  complete  record  of  the  case,  in- 
cluding the  Information,  plea  in  abatement, 
demurrer,  and  the  ruling  of  the  court  there- 
on, and  therefore  it  •Is  our  duty  to  examine 
this  record,  including  all-  the  motions  and 
everything  that  was  done  in  the  trial  court, 
as  shown  by  the  record.  Section  2716,  Rev. 
St.  1899  (Ann.  St  1906,  p.  1696);  State  t. 
Tuller,  122  S.  W.  313. 

Can  the  state  appeal  from  the  judgment  of 
the  court  sustaining  a  plea  In  abatement  to 
an  indictment?  At  the  same  time  the  court 
sustained  the  plea  in  abatement  in  this  case, 
it  did  so  in  a  number  of  other  cases  returned 
by  the  same  grand  jury,  and  In  which  the 
same  pleas  and  demurrers  were  filed  that 
were  filed  herein.  The  plaintiff  appealed 
some  of  these  cases  to  the  Supreme  Court, 
and  on  the  23d  day  of  Novemljer,  of  this  year, 
the  Supreme  Court  sustained  motions  to  dis- 
miss the  appeals,  and  held  that  tbe  state  has 
no  right  to  appeal  from  an  order  of  tbe  court 
sustaining  a  plea  in  abatement 

The  cases  passed  upon  by  the  Supreme 
Court  are  State  of  Missouri,  Appellant,  v. 
Ivis  Craig,  Respondent  122  S.  W.  1006,  and 
State  of  Missouri,  Appellant,  T.  Fred  Firey, 
Respondent  122  S.  W.  1007.  In  passing  up- 
on the  case  of  State  v.  Craig.  Judge  Gantt 
said:  "It  being  obvious  in  this  case  that  the 
Indictment  was  not  quashed  on  a  motion  to 
quash,  nor  was  a  demurrer  thereto  sustained, 
nor  has  the  Indictment  been  adjudged  insuffi- 
cient on  a  motion  in  arrest,  and  as  an  appeal 
is  only  permitted  the  state  in  these  cases, 
the  motion  to  dismiss  the  appeal  must  be  sus- 
tained, and  it  is  so  ordered." 

We  have  no  other  duty  to  perform  but  to 
follow  the  decision  of  the  Supreme  Court  in 
these  cases,  and  hence  the  appeal  will  be  dis- 
missed.  All  concnr. 
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DENNISOX  T.  GAULT. 

{Springfield  Omrt  at  Appeals.    Missouri.    Jan. 

8,  1910.) 

BBOKKKS  (i  67*)— OOMFENSATION— AcnNa  FOB 

Both  PAsriEa. 

A  broker  i«  not  permitted  to  act  for  both 
purchajier  and  aeller  of  property  without  the 
knowledge  and  consent  of  both  the  purchaser  and 
seller,  and  by  so  acting  he  loses  bis  right  to  com- 
pensatioD  from  the  seller. 

(Bd.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  U  49,  52-tAi   Dec.  Dig.  t  67.*] 

Appeal  from  Circuit  Court,  Jasner  Coun- 
ty ;  David  £.  Blair,  Judge. 

Action  by  R.  Ij.  Dennlson  against  H.  W. 
Ganlt.  Jndgmeni  for  plaintiff.  Defendant 
appeals.    Affirmed. 

Thomas  P.  Bums,  for  appellant  R.  M. 
Sheppard  and  C.  V.  Backley,  for  respondent 

COX.  J.  In  this  action  plaintiff  seeks  to 
recover  for  expenses  of  a  trip  to  the  East, 
made,  as  he  claims,  under  a  contract  with 
defendant  and  others,  by  which  they  had 
agreed  to  pay  his  expenses  if  he  should  go 
East  and  undertake  to  secure  purchasers  for 
-certain  property  wliich  was  in  their  hands 
for  sale  as  real  estAte  agents.  Judgment 
was  for  plaintiff,  and  defendant  has  appeal- 
ed. This  Is  the  second  verdict  for  plaintiff 
and  the  second  appeal.  The  first  is  reiHn-ted 
In  132  Mo.  App.  301,  111  S.  W.  844.  On  that 
appeal  the  ]udgm«it  of  the  lower  court  was 
reversed  and  the  cause  remanded  hecause 
the  trial  court  had  refused  to  instruct  the 
jury  that  the  plaintiff  could  not  recover  tf 
be  acted  as  the  agent  of  both  seller  and  the 
purchaser,  unless  it  be  shown  that  both  had 
knowledge  of  his  acting  in  the  dual  capacity 
and  consented  thereto. 

Upcm  this  trial  that  issue  was  submitted  to 
the  Jury  by  the  following  instruction:  "The 
-court  declares  the  law  to  be  that  an  agent 
or  broker  is  not  permitted  to  act  for  both 
the  purchaser  and  seller  of  property  without 
the  knowledge  and  consent  of  both  the  pur- 
-chasers  and  sellers,  and,  if  yon  find  that  the 
plaintiff  Dennlson  represented  the  purchas- 
ers of  the  brewery  property  mentioned  in  the 
evidence  and  received  a  commission  therefor, 
and  that  defendants  were  the  agents  or  bro- 
kers of  the  seller,  and  that  Dennlson  acted 
in  the  dnal  capacity  of  agent  for  both  the 
boyer  and  the  seller,  without  the  knowledge 
and  consent  of  defendants,  then  your  verdict 
must  be  for  the  defendant." 

Fy>r  a  statement  of  the  facts  detailed  in 
-evidence  which  made  this  instruction  neces- 
sary, reference  Is  made  to  the  decision  of 
this  case  upon  the  former  appeal.  The  in- 
struction given  correctly  declares  the  law  ap- 
plicable to  the  facts  In  this  case,  the  Jury  has 
■again  found  for  the  plaintiff,  and  this  ought 
to  settle  the  matter. 

Jadgmoit  afflnned.    All  concur. 


CLOVER  V.  JORLIN;  ft  P.  BY.  CO. 

(Springfield  Court  of  Appeals.    Missoari.    Jan. 

3,  1910.) 

1.  Appkal  and  Bbbob  (I  997*)— Review— De- 

MOBBEB  TO  TESTIUONT. 

Where  the  only  error  assigned  on  appeal  is 
that  the  conrt  erred  in  refusing  to  sustam  a  de- 
murrer to  the  testimony,  if  the  evidence  will  sus- 
tain the  verdict  upon  any  theory  of  the  law 
applicable  thereto,  judgment  must  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  4023,  4024;  Dec.  Dig.  i 
997.*] 

2.  Stbeet  Railboadb  (5  90*)— Opekation— 
Duty  of  Motobkan— Pbjccautions  as  to 
Vehicub  on  Track. 

The  motorman  of  a  street  car  must  use  or- 
dinary care  to  discover  petsons  or  vehicles  on 
the  track,  and  in  a  populons  section  of  the  city 
cannot  expect  a  clear  track,  and,  if  he  discov- 
ers a  vehicle  on  the  track,  he  should  give  notice 
so  as  to  afford  the  driver  an  opportunity  to  get 
off  the  track,  and  if  such  driver  does  not  do  so, 
and  it  becomes  apparent  to  the  motorman  that 
he  does  not  intend  to  get  off,  it  is  the  motor- 
man's  duty  to  stop  the  car  rather  than  run  into 
and  injure  him,  and  the  car  should  be  kept  un- 
der control  so  that  it  may  be  so  stopped. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  I  192;    Dec.  Dig.  |  90.*] 

3.  Stbeet  Railboads  {§  81*)  —  Opebatiow — 
Duty  to  Use  Light  at  Night. 

A  street  railroad  company  must  keep  lights 
on  itsxaus  at  night  to  enable  its  motonnen  to  see 
ahead  a  sufficient  distance  to  discover  persons 
on  the  track. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  1 173 ;  Dec.  Dig.  S  81.*] 

4.  Stbeet  Railboads  (S  108*)  —  Injitbt  to 
Pebsons  on  Tback — Disoovebed  Pebii.. 

If  plaintiff,  about  10  o'clock  at  night,  driv- 
ing a  gentle,  slow-traveling  horse,  drawing  a 
high,  open  buggy,  turned  Into  a  street  on  which 
defendant  operated  a  street  car  line,  and,  after 
going  west  about  255  feet  was  struck  by  a  car 
going  in  the  same  direction  in  a  iwpuious  resi- 
dence section  in  the  city,  while  crossing  the 
track  dia^nally  from  the  north  side  in  a  walk, 
after  havmg  traveled  for  some  distance  on  the 
track,  the  left  rear  wheel  of  the  buggy  being 
struck  when  almost  across  the  track,  and  plain- 
tiff being  thrown  to  the  south  side  of  the  track, 
and  there  was  a  light  on  the  front  end  of  the 
car  so  that  the  motorman  could  see  40  to  50 
feet,  and  could  stop  the  car  in  20  feet  at  the 
rate  it  was  going,  the  motorman  was  not  using 
ordinary  care  to  discover  vehicles  on  the  track, 
and  plaintiff,  under  the  humanitarian  doctrine, 
could  recover,  regardless  of  her  possible  contrib- 
utory negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, C«nt  Dig.  i  219;  Dec.  Dig.  f  103.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
David  E.  Blair,  Judge. 

Action  by  Susan  P.  Clover  against  the  Jop- 
Un  &  Pittsburg  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Perkins  &  Blair  and  Edward  C.  Wright, 
for  appellant  McAntlre  &  Scott,  for  respon- 
dent 

COX,  J.  Action  for  damages  resulting 
from  an  injury  claimed  to  have  been  caused 
by  defendant's  car  striking  a  buggy  in  which 
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plaintiff  was  riding  and  throwing  her  to  the 
pavement  on  Seventh  street  In  the  city  of 
Joplin.  Judgment  for  plaintiff  for  |750,  and 
defendant  has  appealed. 

The  only  error  assigned  by  appellant  1b 
that  the  court  erred  in  refusing  to  sustain 
a  demurrer  to  the  testimony;  hence,  if  the 
evidence  will  sustain  a  verdict  upon  any  the- 
ory of  the  law  applicable  thereto,  the  judg- 
ment must  be  affirmed,  and,  if  not,  the  Judg- 
ment must  be  reversed. 

It  is  contended  by  appellant  that  the  evi- 
dence conclusively  shows  that  plaintiff  was 
guilty  of  contributory  negligence,  and  hence 
she  cannot  recover.  The  respondent  denies 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  insists  that,  even  if  she  were, 
defendant  Is  still  liable  under  the  humani- 
tarian doctrine,  that  defendant's  motorman 
either  did  or  by  the  use  of  ordinary  care 
npon  his  part  could  iiave  discovered  plalntUTs 
position  of  peril  in  time  to  have  stopped  the 
car  and  avoided  the  injury.  The  humanita- 
rian doctrine  is  so  well  grounded  in  the  Ju- 
risprudence of  this  state  that  it  is  not  nec- 
essary to  elaborate  upon  it  or  to  cite  an- 
thorltles  to  sustain  It  It  is  equally  well  set- 
tled that  it  is  the  duty  of  a  court  in  passing 
upon  a  demurrer  to  the  testimony  to  give  the 
party  the  benefit  of  every  reasonable  infer- 
ence that  can  be  drawn  from  the  testimony 
in  his  or  her  favor.  Keeping  this  rule  in 
view,  and  considering  the  testimony  in  this 
case  in  the  light  thereof,  what  do  we  And? 
We  shall  first  look  to  the  question  of  the  ap- 
plication of  the  humanitarian  doctrine  to  the 
facts  of  this  case.  The  undisputed  facts,  as 
far  as  necessary  to  consider  in  determining 
whether  or  not  this  is  a  proper  case  for  the 
application  of  the  humanitarian  doctrine,  are 
as  follows:  Seventh  street  runs  east  and 
west  in  the  dty  of  JopUn,  and  is  crossed  by 
Jackson  and  Sergeant  avennee  and  other 
streets  running  north  and  south.  Defend- 
ant's car  line  runs  east  and  west  along  Sev- 
enth street  About  10  or  10:30  p.  m.,  July  8, 
1908,  the  plaintiff  and  her  daughter  were 
driving  home  in  a  high,  open  buggy,  drawn 
by  a  gentle,  slow-traveling  horse.  They  drove 
south  on  Sergeant  avenue  to  Seventh  street, 
and  then  turned  west  on  Seventh  street  and 
drove  toward  Jackson  avenue,  which  was 
the  next  street  west  of  Sergeant.  Midway 
between  Sergeant  and  Jackson  avenues  was 
an  alley  20  feet  in  width.  The  lots  are  125 
feet  deep,  making  the  distance  from  Ser- 
geant to  Jackson  avenue  270  feet  They 
drove  in  a  walk,  and,  when  within  about  15 
feet  of  Jackson  avenue,  their  buggy  was 
struck  by  a  car  of  defendant  passing  from 
east  to  west  along  Seventh  street,  and  plain- 
tiff was  thrown  out  and  injured.  The  place 
of  the  accident  is  in  a  populous  residence 
section  of  the  city.  As  to  these  facts  there 
was  no  controversy.  The  other  testimony 
upon  which  plaintiff  must  rely  to  sustain  her 
case  under  the  humanitarian  doctrine  may 
be  briefly  stated,  in  substance,  as  follows: 


For  plaintiff,  Jos^hine  Clover,  the  daugh- 
ter, testified,  in  part,  to  the  effect  that  they 
drove  south  on  Sergeant  avenue  to  Seventik 
street  and  turned  west  on  Seventh  street  anA 
drove  on  the  north  side  of  the  street  car 
track.  About  the  alley,  or  just  beyond  it,, 
they  drove  onto  the  track  and  continued 
west  on  the  track  until  near  Jackson  avenue,, 
when  they  discovered  a  car  coming  very 
close  behind  them,  and  they  then  tried  to 
get  off  the  track,  but  were  stnick  by  th» 
car  which  caused  the  injury  to  her  mother; 
that  they  were  within  about  15  feet  of  Jackson 
avenue  ^en  struck;  that  she  heard  no  bell 
of  any  kind  before  the  car  struck  them. 

John  D.  James,  witness  for  plaintiff,  tes- 
tified, in  substance,  that  he  was  walking 
west  on  the  south  side  of  Seventh  street  and 
saw  the  accident,  and  that  they  drove  along 
on  the  north  side  of  the  track  until  they  got 
to  Jackson  avenue,  or  approximately  to  it 
On  cross-examination,  he  stated  he  thought 
they  must  have  been  halfway  between  th» 
alley  and  Jackson  avenue  when  they  com- 
menced to  turn  diagonally  across  tli6  street, 
and  that  they  then  drove  toward  the  corner 
southwest  at  a  pretty  slow  angle.  The  car 
struck  the  left  hind  wheel  of  the  buggy  first, 
the  horse  ran  away  with  a  part  of  the  baggy, 
and  the  women  and  one  whed  were  then  on 
the  south  side  of  the  track.  He  was  near  at 
the  time  of  the  accident  and  heard  no  bell, 
gong,  or  warning  of  any  kind.  The  car  was 
running  very  fast — about  30  miles  per  hour. 

Plaintiff  testified  that,  when  near  Jackson 
avenue,  they  went  onto  the  track,  and  that 
they  had  not  more  than  got  onto  the  track 
when  her  dangliter  hallooed,  "There  is  the 
car,"  that  they  drove  diagonally  across  the 
track,  and  were  almost  across  when  struck. 
They  were  driving  slowly  until  they  dis- 
covered the  car,  when  the  daughter  began  to 
urge  the  horse  to  try  to  get  across  the  track. 
She  heard  no  bell  or  warning. 

William  M.  Baker,  a  motorman  of  defend- 
ant in  charge  of  propelling  the  car,  was  put 
on  the  stand  by  the  defendant,  and  testified, 
in  substance,  as  far  as  we  think  material  to 
the  phase  of  the  case  now  under  considera- 
tion, that  there  was  a  light  on  the  front  end 
of  the  car,  and  that  he  could  see  40  to  50- 
feet,  that  he  did  not  see  the  buggy  drive  on- 
to the  track,  but  that  it  drove  on  from  th» 
north  and  went  across  diagonally,  and  wa» 
almost  across  when  be  saw  it,  and  that  his- 
car  was  then  within  8  or  10  feet  of  the  buggy 
when  he  immediately  applied  the  brake,  but 
could  not  stop  before  the  car  struck  the  bug- 
gy; that  he  was  running  not  more  than  six 
miles  per  hour;  and  that  at  that  rate  he- 
could  stop  the  car  in  twenty  feet  by  revers- 
ing. 

There  was  evidence  tending  to  contradict 
some  of  this  testimony,  but  we  cannot  now 
weigh  it  and  pass  on  its  preponderance. 

All  the  witnesses  who  testified  in  relation 
to  the  manner  In  which  the  horse  was  driv- 
en across  the  track  agreed  that  they  passed) 
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diagonally  across  from  north  to  soutb;  that, 
%rhen  struck,  the  horse  was  going  In  a  walk, 
trhis  being  true  It  would  necessarily  take 
«ome  little  time  for  them  to  pass  so  far  over 
from  the  north  side  that  the  car  would  strike 
-the  left  hind  wheel  first  and  throw  the  buggy 
4ind  its  occupants  to  the  south  of  the  track. 
Hmce,  if  the  version  of  the  old  lady  be  ac- 
cepted as  showing  the  true  state  of  facts, 
-then  her  tesdmony,  in  connection  with  that 
.of  the  motornum,  would  sustain  a  verdict 
upon  the  hninaiittarian  doctrine.  This  doc- 
-trlne  requires  that  the  motorman  in  charge 
.of  propelling  a  street  car  along  a  street  in  a 
•city  shall  use  at  all  times  ordinary  care  to 
^discover  whether  or  not  persons  or  vehicles 
may  be  upon  the  track  in  front  of  him,  and  in 
«  populous  section  of  the  city,  as  the  evidence 
shows  the  place  of  this  accident  td  have  been, 
he  has  no  right  to  expect  a  clear  track,  for 
:tbe  residents  of  the  city  have  the  right  to 
use  the  street  as  well  as  the  street  car  com- 
■pany,  and  it  is  not  negligence  per  se  for  one 
■to  drive  within  the  rails  of  the  track,  and, 
•should  the  motorman  of  a  car  discover  a  ve- 
hicle in  this  position,  it  would  be  bis  duty 
to  give  notice  in  some  way  that  the  car  was 
.coming  and  give  the  party  in  charge  of  the 
vehicle  an  opportunity  to  get  off  the  track, 
and  then  If  the  par^  did  not  get  off  the 
•track,  and  It  became  apparent  to  the  motor- 
man  that  he  did  not  Intend  to  get  off,  it 
would  be  his  duty  to  stop  the  car  rather 
-than  ran  into  and  injure  him.  Goff  v.  Tran- 
sit Oompany,  199  Mo.  694,  98  S.  W.  49,  9  L. 
B.  A.  (N.  S.)  244  and  cases  there  cited.  And 
wben  running  a  street  car  at  night  the  ex- 
.erdse  of  ordinary  care  would  require  the 
company  to  keep  a  light  upon  the  car  which 
'would  enable  the  motorman  to  see  ahead  a 
sufficient  distance;  that,  in  case  be  should 
■discover  any  one  upon  the  track,  he  might 
«lve  notice  by  sounding  the  gong  or  other- 
wise, and  give  the  party  an  opportunity  to 
.get  off  the  track,  and  it  Is  the  duty  of  the 
•motorman  to  keep  his  car  under  control  so 
-that.  If  a  party  on  the  track  does  not  get 
■off  when  warned,  the  car  can  be  stopped  be- 
fore Injury  is  inflicted.  Baird  v.  Citizens' 
Hallway  Co.,  146  Mo.  265,  48  S.  W.  78.  This 
Js  a  reasonable  rule,  for  the  preservation  of 
human  life  is  of  vastly  more  importance 
than  the  preservation  of  an  established  time 
■schedule  in  the  running  of  street  cars. 

But,  laying  aside  the  testimony  of  the 
■plaintiff  and  following  the  rule  that  in  this 
case  she  Is  entitled  to  the  benefit  of  the 
strongest  evidence  In  her  favor,  and  to  every 
reasonable  inference  therefrom  in  her  favor, 
and  accepting  the  testimony  of  either  the 
daughter  or  Mr.  James,  the  Jury  would  be 
warranted  In  finding  that  these  parties  had 
driven  on  the  track  In  front  of  the  car  for 
some  distance  before  being  struck,  and,  if 
this  were  true,  then  all  doubt  as  to  the  ap- 
plication of  the  humanitarian  doctrine  to  the 


facts  In  this  case  is  removed.  If  |t  be  true 
that  plaintiff  traveled  in  a  walk  for  some 
distance  on  the  track  before  being  struck, 
and  the  motorman,  as  he  testified,  could  see 
forty  to  fifty  feet  in  front,  and  could  stop  his 
car  In  20  feet,  and  there  Is  no  explanation  as 
to  why  he  did  not  see  their  perilous  position 
and  stop  the  car  and  prevent  the  Injury,  the 
conclusion  is  irresistible  that  he  was  not 
using  ordinary  care,  and  that  the  want  of 
such  care  upon  his  part  after  this  plaintiff's 
position  became  perilous  caused  the  injury. 

Having  reached  this  conclusion  upon  tble> 
phase  of  the  case,  a  discussion  of  the  evi- 
dence which  tended  to  show  that  plaintifi 
was  guilty  of  contributory  negligence  be- 
comes unnecessary,  for  if  we  concede,  as  we 
do,  when  the  humanitarian  doctrine  is  ap- 
plied, that  the  plaintiff  was  guilty  of  contrll)- 
utory  negligence,  the  defendant  is  still  lia- 
ble, and  the  Judgment  will  therefore  be  af- 
firmed.   All  concur. 


KIRN  V.  B.  B.  SOOTHER  IRON  CO. 

(St.  Louis  Court  of  Appeals.     Missouri.     Jan. 
4,  1910.) 

1.  TBIAL   (I  244*)   —•  iRBTBXTCnOIIS  —  ITndux 

Pbokinence  to  PabticoIiAb  Fact. 

In  an  action  against  an  iron  company  for 
injuries  to  plaintiff  while  employed  in  the  con- 
struction of  a  building,  one  of  the  issues  was 
whether  the  building  was  beinr  constructed  by 
the  iron  company  or  by  a  realty  oompany  oi^ 
ganized  by  the  same  persons  tliat  owned  and 
controlled  the  iron  company,  and  there  was  evi- 
dence that  before  plaintilrB  injury  the  o£Scers 
and  stockholders  of  the  iron  company  determined 
to  organize  the  realty  company,  but  that  the 
realty  company  was  not  incorporated  until  after 
a  boUding  pennit  had  t>een  issued  for  the  build- 
ing on  witfch  plaintiit  was  injured,  the  permit 
being  taken  out  by  the  agent  of  the  iron  com- 
pany. Beld,  that  an  Instruction  that  the  realty 
company  was  not  Incorporated  until  a  date 
spedfled,  which  was  the  date  shown  by  the  evi- 
dence as  the  date  of  the  incorporation,  was 
not  objectionable  as  giving  undue  prominence  to 
the  date  of  the  corporation  of  the  realty  com- 
pany. 

[EJd.  Note.— -For  other  cases,  see  Trial,  Cent. 
Dig.  If  577-681 ;   Dec.  Dig.  I  244.*] 

2.  Mastkb  and  Ssbvant  (|  268*)— Actior  fob 
Injubies   to   SEBVANr— AoiassiBiuTT   of 

EVIDENOi:. 

In  an  action  for  injuries  to  an  employ^ 
while  at  work  on  a  Inuilding,  one  of  the  issues 
was  as  to  whether  the  bailding  was  being  con- 
structed by  defendant  iron  company  or  by  a 
realty  company,  which  had  been  organized  by 
the  same  i>er8ons,  who  were  o£Scers  of  the  de- 
fendant iron  company,  and  there  was  evidence 
that  the  supervismg  architect  of  the  building, 
on  a  date  specified,  in  company  with  defend- 
ant's president  went  to  the  assessor's  office  for 
the  purpose  of  obtaining  a  permit  to  construct 
the  proposed  building.  Heii,  that  an  applica- 
tion for  a  building  permit  bv  the  supervising 
architect  which  states  that  he  was  the  duly 
authorized  agent  for  the  defendant  iron  com- 
pany, and  the  permit  issued  to  the  defendant 
iron  company,  were  admissible  in  evidence. 

[Bid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  910;   Dec.  Dig.  t  268.*] 
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3.  Mabtm  akd  Sebvawt  (|  284*)— Actiom 
FOB  Injuries— QuKsnoNS  fob  Jubt. 

Evidence  in  an  action  for  injuries  to  an 
employ^  wliile  engaged  in  the  construction  of  a 
building,  held  sufflaent  to  talce  the  case  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  i|  1000-1132;  Dec  Dig. 
{  281.*] 

4.  Appeal  ard  Bbbob  (I  990*)  —  Review— 
QuEsmoNB  or  Fact— Oonclusivekebs  of 
Vebdict. 

In  an  action  for  injuries  to  an  employs, 
the  facts  in  connection  with  the  accident  being 
before  the  jnry  under  correct  instructions  their 
finding  thereon  is  conclusive  as  to  the  negli- 
gence of  the  master  and  whether  defendant  was 
erecting  the  building  where  plaintiff  was  in- 
jni«d. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  IS  3912-3924;  Dec.  Dig.  { 
999.*] 

5.  Masteb  and  Servant  ({  276*)— Action  fob 
Injuries— SuFFiciENcT— EVIDENCE. 

Evidence  in  an  action  for  injuries  to  a  serv- 
ant held  sufficient  to  sustain  verdict  for  plain- 
titt. 

[B)d.  Note.— EVir  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  950-99C;    Dec.  Dig.  { 

6.  Appeal  and  Ebbob  (i  1004*)— Conclu- 
siveness OF  Vebdict— Amount  of  Recov- 

XBT. 

Where  the  amount  of  recovery  in  an  ac- 
tion for  personal  injuries  to  an  employ^  has 
been  sustained  by  the  trial  court  in  full,  or 
a  remittitur  ordered,  the  verdict  will  not  be 
disturbed  by  the  appellate  court  except  in  a 
clear  case  of  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  3945 ;    Dec.  Dig.  S  1004.*] 

Appeal  from  Circuit  Court,  St  Louis 
County ;  John  W.  McEIhinney,  Judge. 

Action  by  Joseph  Kim  against  E.  E.  South- 
er Iron  Company.  Judgment  for  plaintiff 
and  defendant  appeals.    AfiBrmed. 

Action  for  damages  for  personal  injuries. 
Tbe  petition  avers  that  on  the  10th  of  Feb- 
ruary, 1908,  defendant  was  engaged  In  the 
erection  of  a  building  In  St  Louis  county, 
whereon  plaintiff  was  employed  by  defendant 
to  work  as  a  mechanic,  under  the  direction 
and  command  of  a  foreman,  who  was  also 
employed  as  such  foreman  by  defendant; 
that  on  the  date 'above  mentioned  the  fore- 
man directed  plaintiff  to  carry  certain  rolls 
of  roofing  paper  to  the  roof,  and  in  obedience 
to  the  order,  plaintiff  took  a  roll,  and,  going 
to  tbe  roof,  went  onto  a  platform  or  scaf- 
folding, which  bad  been  erected  on  the  out- 
side of  the  building  and  which  was  the  or- 
dinary and  usual  way  of  reaching  the  roof; 
that  when  the  plaintiff  stepped  on  the  plat- 
form, the  boards  tilted  and  plaintiff  was 
precipitated  a  great  distance  to  the  ground 
and  injured;  that  tbe  platform  tiefore  the 
accident  had  been  supported  on  several  cleats 
and  bars,  and  that  the  foreman  of  defendant 
under  whom  plaintiff  was  working  had  short- 
ly before  the  occurrence  of  the  Injury  caus- 
ed one  of  the  cleats  or  bars  to  be  removed; 
that  plaintiff  had  no  knowledge  of  this  fact. 


and  that  the  platform  tilted  by  reason  of 
the  absence  of  the  supporting  bar  or  cleat 
It  is  charged  that  the  removal  of  the  cleat, 
and  leaving  the  platform  In  the  condition  It 
was,  was  actionable  negligence  on  the  part 
of  defendant's  employ^. 

Tbe  answer,  after  a  general  denial,  was  an 
averment  of  contributory  negligence,  as  also 
l&A  of  knowledge  on  the  part  of  the  fore- 
man that  plaintiff  intended  using  the  scaf- 
fold, he  having  heretofore  performed  the 
same  work  without  doing  so.  The  reply  Is 
a  general  denial. 

At  the  trial  before  the  court  and  jury  It 
appeared  that  In  May,  1907,  the  officers  and 
stockholders  of  the  E.  E.  Souther  Iron  Com- 
pany determined  to  organize  a  separate  cor- 
poration to  be  known  as  the  Woodruff  Realty 
Company,  which  was  to  acquire  title  to 
ground  and  construct  thereon  factory  build- 
ings, which,  when  completed,  would  be  oc- 
cupied by  the  Iron  Company  as  tenant  of  the 
proposed  Realty  Company,  and  immediately 
began  preparations  to  put  that  plan  Into  op- 
eration. At  that  time  Albert  G.  Souther  was 
president  of  the  Iron  Company,  Frank  B. 
Codding,  vice  president  and  W.  M.  Scudder, 
Its  secretary  and  treasurer.  Mr.  Codding 
was  president  of  the  Realty  Company  when 
It  was  organized,  Mr.  Souther  vice  president, 
and  Mr.  Scudder,  secretary  and  treasurer. 
Owing  to  complications  not  explained  by  the 
record,  the  Realty  Company  was  not  Incor- 
porated until  the  27th  day  of  July,  1907, 
and  on  the  29th  day  of  the  same  month,  the 
ground  upon  which  the  building  In  the  erec- 
tion of  which  plaintiff  was  Injured  was  con- 
veyed to  tbe  Realty  Company.  In  the  mean- 
time tbe  erection  of  the  building  had  been 
commenced,  the  supervising  architect,  Mr. 
McCormack,  having  entered  into  a  contract 
as  supervising  contractor,  under  which  he 
was  to  receive  seven  and  one-half  per  cent 
of  the  cost  of  the  building  when  erected.  On 
the  9th  of  July,  Mr.  McCormack,  In  company 
with  Mr.  Souther,  went  to  the  assessor's  of- 
fice at  Clayton  for  tbe  purpose  of  obtaining 
a  permit  to  construct  the  proposed  oullding. 
The  application  was  In  writing  and  signed 
by  Mr.  McCormack  and  In  part  is  as  follows : 
"I,  the  undersigned  Chas.  B.  McCormack,  du- 
ly authorized  agent  for  E.  E.  Souther  Iron 
Company,  hereby  make  application  to  the  as- 
sessor of  St  Louis  county  for  a  permit  to 
build  a  brick  and  concrete  building  as  de- 
signated below."  It  is  stated  in  the  applica- 
tion that  the  construction  of  tbe  building 
Is  to  be  commenced  July  9,  1907,  to  be  com- 
pleted January  1,  1908,  estimated  or  ac- 
tual cost  $20,000,  building  to  be  occupied  as 
manufacturing  plant,  dimensions  of  building 
230  by  260  feet,  and  the  extreme  height  of 
building  to  be  16  feet  The  building  permit, 
dated  the  same  day.  No.  33,  In  part  reads 
thus:    "This  Is  to  certify  that  permission 
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wu  granted  this  9th  day  of  July,  1907,  to  B. 
E.  Souther   Irou  Company  to  build  a  brick 
and  concrete  building  to  t>e  used  for  manu- 
facturing plant."     The  application  and  the 
permit  both  describe  the  premises.     When 
tbe  application  and  the  permit  were  first  of- 
fered In  evidence  they  were  excluded  by  the 
court    fiubsequently,  on  testimony  being  In- 
troduced tending  to  show  that  Mr.  Souther 
was  present   In  the  assessor's  ofiBce   along 
with  Mr.   McGormack  when  the  application 
was  made  and  permit  issued  and  accepted 
by  Mr.   McCk>rmacli,   and  that  Mr.   Souther 
bad  gone  to  the  office  of  the  assessor  with 
Mr.  McCormack  when  McCormack  had  gone 
there  for  the  purpose  of  obtaining  the  permit, 
tbe  court    reconsidered   its   action   and   al- 
lowed the  two  pajjers  to  be  read  In  evidence. 
It  may  as  well  be  here  noted  that  there  was 
no   evidence    tending    to    show    that   either 
Souther  or  McCormack  transacted  any  busi- 
ness at  the  office  of  the  assessor,  other  than 
that  McCormack   applied  for  and  took   out 
this  permit.    It  was  in  evidence  that  on  the 
20th   of   July,    1907,   the   promoters   of   the 
Realty   Company,   who  were   all  the  stock- 
holders and  officers  of  the  Iron  Company,  bad 
taken   ont   two  casualty   Insurance  iiollcles, 
indemnlfyliig  tbem  against  liability  for  dam- 
ages  which  might   be  incidentally   suffered 
by  workmen  or  other  i>ersons  on  or  about  the 
work  of  construction,  and  deeds  conveying 
the  property  to  the  Realty  Company  were 
also  Introduced,  all  dated  July  29,  1907,  and 
recorded  tn  the  office  of  tbe  recorder  of  deeds 
on  the  20th  of  August,  1907.     It  was  In  ev- 
idence that  the  Banner  Lumber  Company  bad 
famished  practically  all  of  the  lumber  for 
the  building  which,  Instead  of  the  estimated 
cost  of  $20,000,  it   appears,  ultimately  cost 
170,000,  and  defendant  introduced  a  receipt 
from  the  lumber  company  acknowledging  to 
hare   received   $315.97   from  the   Woodruff 
Realty  Company  in  full  of  all  demands  for 
lumber   'furnished    McCormack    In   erecting 
the   building    referred   to.     Defendant    also 
introduced   a   paper  acknowledging   the   re- 
ceipt from   the  Woodruff  Realty  &   Invest- 
ment Company  of  $144.09,  as  a  balance  on 
account  for  grading.     It  also  introduced  a 
paper  acknowledging  the  receipt  by  the  su- 
perintending architect,  McCormack,  from  the 
Woodruff  Realty  Company  of  $195  In  full 
of  all  demands  for  construction  of  the  build- 
ing.   Tbe  receipt  of  the  grading  contractor 
is  dated  July  21,  1907.    Tbe  receipt  of  the 
Banner  Iiumber  Company  is  dated  June  5, 
1908.      The    receipt    of    Mr.    McCormack    is 
dated  August  IS,  1908. 

The  petition  In  this  case  was  Died  April 
4,  1906.  These  are  all  the  receipts  Intro- 
duced, nor  was  there  any  other  testimony 
other  than  these  and  the  deeds  and  Insur- 
ance policies  Introdnced  by  defendant  on  the 
Issue  of  ownership.  There  was  no  testi- 
mony Introdnced  or  offered  apart  from  these, 
as  to  who  had  paid  the  balance  of  the  $70,- 
000,  which  It  Is  In  evidence  was  tbe  cost  of 


the  fanprovemait.  On  the  part  of  plaintiff 
there  was  evidence  from  two  or  more  of  the 
worlunen,  to  tbe  effect  that  when  they  were 
paid  for  their  labor,  they  were  paid  at  dif- 
ferent times,  partly  in  cash  and  partly  In 
checks,  ui)on  wlilcb  latter  the  name  of  tbe 
E.  E.  Souther  Iron  Company  appeared;  In 
what  capacity,  however,  Is  not  shown.  There 
was  evidence  tending  to  support  plaintiff's 
statement  In  tbe  petition  as  to  the  hap- 
pening of  the  accident,  and  as  to  tbe  ex- 
tent of  the  Injuries  sustained;  and  on 
part  of  defendant  there  was  evidence  tending 
to  sustain  the  matter  set  up  In  the  answer 
by  the  defendant  which,  If  true,  constituted 
contributory  negligence.  At  the  conclusion  of 
the  plaintitTs  evidence,  and  again  at  tbe 
conclusion  of  all  the  evidence,  defendant 
asked  for  an  Instruction  for  nonsuit,  which 
being  refused,  defendant  duly  excepted. 

At  the  Instance  of  plaintiff  tbe  court 
gave  five  instructions.  It  Is  sufficient  to 
state  only  such  parts  of  them  as  relate  to 
the  matter  in  controversy.  The  first  In- 
struction, after  Instructing  the  Jury  that  If 
they  "believe  from  the  evidence  that  on  the 
10th  of  February,  1908,  plaintiff  was  em- 
ployed by  defendant  to  work  under  the  di- 
rection and  command  of  one  James  Ette, 
as  foreman,  and  that  said  Ette  was  also  em- 
ployed by  defendant  as  such  foreman  upon 
a  building  then  being  constructed,"  and  cor- 
rectly Instructing  the  Jury  as  to  the  sub- 
stantive facts  of  the  accident  necessary  to 
be  found,  concludes  with  the  direction  that  If 
the  Jury  believed  and  found  affirmatively 
on  tbese  matters,  the  verdict  should  be  for 
plaintiff.  Tbe  second  Instruction  defines  or- 
dinary care.  The  third  and  fourth  Instruc- 
tions are  as  follows:  "(3)  The  Jury  In  de- 
termining whether  plaintiff  was  working  for 
defendant,  or  for  the  Woodruff  Realty  Com- 
pany, at  the  time  of  his  alleged  injury 
should  take  into  consideration  all  of  the  facts 
and  circumstances  proven  by  the  evidence  in 
this  case,  including  all  the  transactions  be- 
tween said  McCormack  and  the  officers  of 
said  two  companies,  of  whatever  nature  or 
kind.  (4)  The  Jury  are  instructed  that  the 
Woodruff  Realty  Company  was  not  incorpo- 
rated until  the  27th  day  of  July,  1907."  The 
fifth  Instruction  was  as  to  the  measure  of 
damages.  At  the  instance  of  defendant  the 
court  gave  the  following  Instruction:  "(1) 
The  court  instructs  the  Jury  that  a  corpora- 
tion is  an  artificial  person  created  by  law 
and  having  a  legal  existence  separate  from 
all  other  corporations  or  individuals.  The 
Jury  Is  further  instructed  that  the  B.  E. 
Souther  Iron  Company  and  the  Woodruff 
Realty  Company  being  distinct  corpoi-atlons, 
are  two  entirely  different  persons  In  con- 
templation of  law,  and  this  Is  In  no  wise 
altered  by  the  fact  that  the  stockholders 
and  directors  In  both  corporations  may  be  the 
same.  Therefore,  If  tbe  Jury  shall  find  and 
believe  from  all  the  evidence  that  tbe  build- 
ing about  which  plaintiff  was  working  at 
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the  tfane  of  his  Injuries  was  being  erected 
for,  and  under  contract  with  the  Woodruff 
Realty  Company,  your  yerdlct  nrast  be  In 
favor  of  defendant" 

Aa  above  stated,  the  court  declined  to 
gl\e  an  Instruction  In  the  nature  of  a  de- 
murrer to  the  evidence.  These  were  all  the 
instructions  given  or  asked.  The  Jury  re- 
turned a  verdict  In  favor  of  plaintiff  for 
^2,000.  Pending  a  motion  for  new  trial  the 
court,  as  a  condition  to  Its  being  overruled, 
required  plaintiff  to  remit  $665  of  the  ver- 
dict This  was  done,  and  Judgment  entered 
for  plaintiff  in  the  sum  of  $1,335.  From 
this  defendant  has  appealed,  having  duly 
filed  Its  motion  for  a  new  trial,  and  saved 
«xceptlon8  to  the  adverse  rulings  of  the 
<x>urt. 

Rogers,  Tralles  &  Wurdeman,  for  appel- 
lant   R.  h.  Shackelford,  for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  In  the  brief  presented  to  us 
Ave  points  are  urged  for  a  reversal.  The 
first  Is  as  to  Instruction  No.  4.  That  Is  ob- 
jected to  on  the  ground  that  it  singles  out 
And  gives  undue  prominence  to  a  particular 
fact — that  Is  to  say,  the  date  of  the  incorpo- 
ration of  the  Woodruff  Realty  Company.  It 
■  Is  a  well-settled  rule  of  practice  in  our 
state,  that  an  Instruction  singling  out  and 
giving  undue  prominence  to  a  fact  is  er- 
roneous. We  do  not  think  that  applies  to 
this  instractlon,  under  all  the  facts  and  the 
other  instructions  in  the  case. 

The  second  assignment  of  error  Is  to  the 
admission  In  evidence  of  the  application  for 
and  taking  out  of  the  building  permit  which, 
It  is  insisted,  is  not  shown  to  have  been 
the  act  of  the  defendant  or  its  authorized 
agent  We  cannot  sustain  this  assignment 
There  was  evidence  to  connect  the  president 
of  the  defendant  company,  as  such  president, 
with  making  the  ajipllcation  for  and  Issn- 
ance  of  the  permit  to  entitle  It  to  go  to  the 
Jury  along  with  other  evidence  in  support 
•of  the  contention  of  plaintiff  that  the  work 
'done  by  him  was  under  the  employment  of 
an  employ^  of  this  defendant  The  papers 
•on  their  face  were  In  the  name  of  the  de- 
fendant The  facts  attendant  upon  their 
execution  were  before  the  Jury.  The  Jury 
were  properly  Instructed  to  cover  this. 

The  third  assignment  of  error  is  on  the 
refusal  of  the  court  to  give  the  peremptory 
Instruction  for  nonsuit  Following  what  we 
liave  before  stated,  this  assignment  neces- 
-sarily  must  fall.  Reading  all  the  testimony 
in  the  case,  we  are  satisfled  that  there  was 
fiubstantlal  evidence  entitling  the  plaintiff  to 
go  to  the  Jury. 

The  fourth  error  assigned  is  that  the  ver- 
dict is  so  contrary  to  all  the  evidence  that 
It  must  have  been  the  result  6f  passion  or 
prejudice  on  the  part  of  the  Jury ;  that  there 
was  no  substantial  evidence  that  the  defend- 
ant was  erecting  the  building  where  plain- 
tiff was  injured,  or  was  In  any  manner  neg- 


ligent We  cannot  agree  to  this  assignment. 
The  facts  attendant  upon  the  accident  were 
before  the  Jury.  The  evidence  as  to  them 
was  confilcting.  The  Jury  were  correctly 
instructed  concerning  this  phase  of  the  case. 
Their  finding  on  them  Is  conclusive,  as  it 
Is  supported  by  substantial  evidence.  As  to 
the  issue  of  employment  as  to  whom  was 
the  real  employer,  that  was  supported  for 
plaintiff  by  substantial  evidence.  This  case 
presents  the  not  uncommon  one  of  proving 
itself  as  much  by  what  was  not  in  evidence 
as  by  what  actually  was  In  evidence  before 
the  Jury.  The  Realty  Company  was  incor- 
porated with  a  capital  stock  of  $10,000.  The 
incorporators  of  that  company  were  the 
stockholders  of  the  Iron  Company.  The  of- 
ficers of  the  two  companies  were  Identical, 
titles  only  changing,  the  president  of  one 
being  the  vice  president  of  the  other,  and 
vice  versa.  Before  the  Incorporation  of  the 
company,  plans  were  entered  upon  for  the 
construction  of  this  building,  and  a  permit 
taken  out  in  the  name  of  the  Iron  Comnany 
by  the  superintending  contractor  or  builder, 
the  man  of  all  others  who  might  be  supposed 
to  know  his  employer.  The  building  was 
to  be  erected  for  the  use  of  the  defendant 
Confessedly  the  building  was  to  and  did  coat 
$70,000.  The  presumption  Is,  in  the  absence 
of  evidence  to  the  contrary,  that  this  was 
paid  for  by  some  on&  Certainly  the  re- 
ceipted bills  which  have  been  introduced  In 
evidence  by  the  defendant  tend  to  show  that 
because  all  of  them  are  for  balances  on 
account  Two  of  them  are  dated  after  the 
institution  of  this  suit  By  whom  the  great 
bulk  of  the  $70,000  construction  was  paid 
for  la  not  in  evidence,  and  yet  it  must  have 
beoi  evidence  not  only  accessible  to,  but  In 
the  possession  of,  the  real  parties  In  in- 
terest in  this  case,  whether  those  parties 
were  called  E.  E.  Souther  Iron  Company  or 
Woodruff  Realty  Company.  The  Jury  had  a 
right  which  undoubtedly  they  exercised,  to 
assume  that  If  these  bUla  for  over  $60,000 
had  been  paid  by  the  Realty  Company,  the 
production  of  the  receipts  would  have  t>een 
easy,  and  would  show  that  fact  The  fail- 
ure to  produce  them  la  certainly  a  very 
strong  and  persuasive  argument  in  support 
of  the  contention  of  plaintiff  that  the  real 
ovimer  and  constructor  of  the  building  was 
the  E.  E.  Souther  Iron  Company.  Further- 
more, it  was  before  the  Jury  aa  a  fact  In 
the  case  that  the  Realty  Company,  with 
$10,000  capital,  was  erecting  a  $70,000  build- 
ing. That  was  a  circumstance  which  the 
Jury  had  a  right  to  take  into  consideration 
In  determining  the  guestion  of  the  real  own- 
ership of  the  property.  On  consideration  of 
the  record  In  the  case,  and  of  the  testimony 
as  abstracted  by  counsel,  we  conclude  that 
this  assignment  should  not  be  sustained. 

The  concluding  assignment  of  error  is  that 
the  verdict  is  excessive  in  amount  even  aft- 
er remittitur.  To  sustain  this  assignment  In 
this,  as  In  all  other  cases  of  like  character. 
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wbere  this  point  Is  made,  reqtilrea  this 
coart  to  substitute  Its  Judgment  for  that  of 
tbe  Jury  as  well  as  of  the  trial  Judge,  In 
measuring  the  damages  and  In  arriving  at 
a  correct  estimate  of  them.  To  do  this,  while 
clearly  within  our  right  (Cailtty  v.  Railway, 
14S  Ho.  64,  49  S.  W.  868),  Imposes  a  duty 
upon  us  that  we  are  always  reluctant  to  ex- 
ercise. If  satisfied  from  the  evidence  In  the 
case  that  a  verdict  Is  the  result  of  prejudice 
or  passion,  it  is  the  duty  of  the  trial  court 
not  to  rest  at  merely  ordering  a  remittitur, 
bat  to  set  the  entire  verdict  aside.  When 
the  qaestlon  is  presented  of  scaling  It  down. 
It  is  to  t>e  remembered  that  not  only  the  jury, 
but  the  trial  Judge,  heard  the  iestlmony, 
and  anvf  the  witnesses  by  whom  It  was  given. 
The  opinion  of  each  of  them  as  to  the  dam- 
age Boatained,  when  the  case  is  submitted 
nnder  proper  instructions,  Is  entitled  to  great 
consideration,  and  will  only  be  disturbed  by 
OS  in  a  clear  case.  The  trial  court  expresses 
bis  opinion  on  it,  when  he  sustains  It  in  full 
or  orders  a  remittitur.  He  acts  not  alone 
within  his  great  discretionary  power,  but 
with  the  great  advantage  that  he  has  over 
this  court.  Except  i^  a  clear  case  of  abuse 
of  discretion,  this  court  will  not  undertalte 
to  interfere  with  this  exercise  of  that  dis- 
cretion. We  cannot  sustain  this  final  aa- 
•igninait. 

The  Judgment  of  the  circuit  court  is  af- 
firmed.   All  concur. 


McCJORMICK  HARVESTING  MACH.  CO.  v. 
BLl&IR. 

(St.  I/onis  Ooart  of  Appeals.     Missouri.     Jan. 
4,  1910.     Rehearing  Denied  Jan.  18,  1910.) 

1.  Patment  a  16*)  — Payment  by  Notk  — 
Effect. 

While  the  giving  of  a  note  for  a  pre-ex- 
isting debt  mspends  the  right  to  sue  upon  the 
indebtedness,  without  producing  the  note  at  the 
trial  for  cancellation,  or  accounting  for  its  non- 
prodnction,  the  note  does  not  wholly  extinguish 
tiie  indebtedness  In  absence  of  an  express  agree- 
ment  to  tliat  elFect. 

[Bd.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  H  63-«0 ;   Dec.  Dig.  i  16.»] 

2.  Patkxrt  (I  67*)  —  Fayhxnt  by   Note  — 
BuBDEN  or  Proof. 

The  burden  is  upon  one  seeking  to  defeat 
a  recovery  on  the  original  indebtedness  to  show 
that  the  parties  expressly  agreed  that  the  in- 
debtedness sliould  be  discharged  by  the  giving 
of  a  note. 

fEd.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  f  198;   Dec.  Dig.  I  67.*] 

&  Altkbation    qf   Instbttkknts    (I   23*)    — 

NOTBS— BFFBCT— RrOHT    TO    SUB    ON    DXBT. 

Unless  an  alteration  of  a  note  given  for 
goods  sold  was  fiaudulently  made,  tiie  seller 
coald  sue  in  assnmpsit  for  the  value  of  die 
goods,  though  the  alteration  invalidated  the  note 
so  as  to  prevent  an  action  thereon. 

[EU.  Note.— For  other  cases,  see  Alteration  of 
Instrnments,  Cent  Dig.  H  19^207;  Dec.  Dig. 
i  23.*] 


4.  Action  ((  45*)— Joindbb  or  Cattsks  or  Ac- 
tion—Coickon  Count  and  Special  Con- 
tract. 

A  count  in  assnmpsit  for  goods  sold  may 
be  joined  with  a  count  on  a  promissory  note 
given  for  the  goods,  claimed  to  have  been  in- 
validated by  alteration,  since  if  judgment  Is  for 
plaintiff  on  the  note,  it  should  go  for  defend- 
ant on  the  count  on  the  debt  and  vice  versa. 
[E>d.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  a  430-448;    Dec.  Dig.  {  46.*] 

5.  Judgment  (8  203*)—DiFrEBENT  Judgments 
ON  Sepabate  Counts. 

In  an  action  in  which  a  count  for  goods 
sold  was  joined  with  one  on  a  note  given  for 
the  goods,  the  direction  of  a  verdict,  at  plain- 
tiff's request,  for  defendant  on  the  latter  count, 
before  allowing  a  recovery  on  the  first  count, 
canceled  defendant's  obligation  on  the  notes,  and 
sufficiently  protected  him,  as  plaintiff  would  be 
bonnd  in  a  subsequent  action  by  the  verdict  and 
judgment  for  defendant  on  the  qotes. 

tE3d.  Note.— For  other  cases,  see  Judgment, 
ttec.  Dig.  §  203.*] 

6.  Altebation  of  Instbuments  (I  2*)— Notes 
—Effect— Immaterial  Alteration. 

Even  an  immaterial  alteration  of  a  note 
without  authority  by  the  holder  avoids  it 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  i  4;    Dec.  Dig.  f  2.*] 

7.  Alteration  of  Instruments  (|  5*)— Notes 
— Intebest- Matebial  Altebattonb. 

The  alteration  of  a  note  without  the  mak- 
ers knowledge,  so  ss  to  require  the  payment 
of  interest  from  date,  instead  of  from  maturity, 
was  a  material  alteration  which  would  prevent 
Its  enforcement,  even  if  an  alteration  must  be 
material  to  have  that  effect 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  |  24 ;   Dec.  Dig.  i  5.*] 

8.  Altebation  of  Instruments  (8  29*)  — 
Notes— Fraudulent  Altebation- Materi- 
ality. 

Every  material  alteration  of  a  promissory 
note  is  prima  facie  fraudulent 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  U  259-263;  Dec.  Dig. 
f  29.  ] 

Appeal  from  Circuit  Court,  Pike  Oounty; 
David  H.  Eby,  Judge. 

Action  by  the  McCormlck  Harvesting  Ma- 
chine Company  against  Joseph  H.  Blair. 
From  a  Judgment  on  a  directed  verdict  on 
one  count  for  plalntift,  after  directing  a  ver- 
dict on  the  other  counts  for  defendant  de- 
fendant appeals.    Reversed  and  remanded. 

Dempsey  &  McGlnnIs,  for  appellant  R.  L. 
Motley,  for  respondent 

NORTONI,  J.  In  this  case  the  petition 
contains  three  counts.  The  first  two  declare 
upon  promissory  notes  and  the  third  count 
declares  In  assumpsit  for  an  amount  alleg- 
ed to  be  due  for  a  harvesting  machine  sold 
to  the  defendant  The  indebtedness  sued  for 
in  the  third  count  is  for  the  same  considera- 
tion as  that  represented  by  the  two  promis- 
sory notes  declared  upon  in  the  first  and  sec- 
ond counts.  The  defendant  admitted  having 
purchased  the  harvesting  machine  mention- 
ed in  the  third  count  and  the  original  Idt 
debtedness  therefor,  but  pleaded  that  he  had 
executed  the  promissory  notes  declared  upon 
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In  the  first  and  second  connts  for  tbat  In- 
debtedness. He  pleaded,  too,  that  after  the 
execution  of  the  notes  the  defendant  had  ma- 
terially altered  the  same,  and  that  snch  al- 
teration operated  to  discharge  him  from  all 
liability.  Upon  the  conclusion  of  the  evi- 
dence, at  the  request  of  plaintiff,  the  court 
peremptorily  directed  the  Jury  to  return  a 
verdict  for  the  defendant  on  the  first  and 
second  counts  of  the  petition — that  is,  on  the 
notes — and  likewise  peremptorily  directed  a 
verdict  for  the  plaintiff  on  the  third  count;  that 
is,  on  the  count  for  goods  sold  and  delivered. 
The  Jury  returned  a  verdict  in  accordance 
with  the  directions  of  the  court,  and  the  de- 
fendant prosecutes  the  appeal. 

It  appears  the  defendant  purchased  a  har- 
vesting machine  from-  the  plaintiff  in  the 
summer  of  1902  at  the  agreed  price  of  one 
hundred  and  five  dollars.  A  few  months 
thereafter  he  executed  to  the  plaintiff  his 
three  promissory  notes  for  $35  each,  to  cover 
the  indebtedness  contracted  in  purchasing 
the  machine.  The  first  note  fell  due  Sep- 
tember 1,  1903,  the  second  note,  September  1, 
1904,  and  the  third  note,  September  1,  1905. 
Although  all  the  notes  were  actually  executed 
in  October,  1902,  they  were  dated  June  23d 
of  that  year  at  Bowling  Green,  Mo.  The  first 
note  was  paid  when  due,  and  the  other  two 
are  involved  here.  The  testimony  on  the 
part  of  the  defendant  tends  to  prove  that 
none  of  the  notes  mentioned  were  to  draw  in- 
terest prior  to  maturity — that  is  to  say,  .each 
and  all  of  them  were  to  draw  interest  at  6  per 
cent,  per  annum  from  and  after  the  date  of 
maturity — and  that  plaintiff's  agent,  without 
defendant's  knowledge  or  consent,  changed 
or  altered  the  same  in  this  respect,  after  their 
execution  and  delivery  to  defendant,  by  the 
insertion  of  certain  words  so  as  to  make 
them  draw  interest  at  6  per  cent,  from  and 
after  date  instead  of  from  maturity.  Upon 
paying  the  first  note  the  defendant  discover- 
ed the  alteration,  and  refused  to  pay  the  oth- 
ers. If  the  notes  were  altered  at  all,  the  al- 
teration was  made  by  the  plaintiff's  agent 
who  bad  charge  of  its  notes  and  collections, 
for  their  is  evidence  that  the  words  inserted 
are  In  his  handwriting.  The  evidence  on  the 
part  of  plaintiff  tended  to  prove  the  writing 
therein  was  done  prior  to  execution,  and  that 
there  was  no  alteration. 

It  is  ai^ed  tbat  as  the  court  directed  a 
verdict  for  the  defendant  on  the  first  two 
counts  of  the  petition — ^that  is,  on  the  notes — 
there  can  be  no  recovery  on  the  third  count, 
for  the  reason  the  Indebtedness  therein  sued 
for  was  extinguished  by  the  notes.  The  law 
is  well  settled  to  the  effect  that  the  grivlug 
of  a  promissory  note  for  a  pre-existing  debt 
does  not  operate  to  extinguish  the  indebted- 
ness for  which  the  note  is  given  without  a 
special  or  express  contract  imparting  to  the 
transaction  that  effect.  It  is  true  the  giving 
of  the  note  in  such  circumstances  suspends 
the  right  to  sue  upon  the  indebtedness  during 
the  time  the  note  has  to  run,  and  It  is  treat- 


ed as  a  payment  thereof  to  the  extent  that 
the  party  to  whom  the  note  has  been  given 
cannot  recover  upon  the  original  cause  of 
action  without  producing  the  note  on  the 
trial  for  cancellation,  or  properly  accounting 
for  its  nonproduction.  But  In  the  absence  of 
an  express  agreement  to  that  effect,  the  note 
does  not  operate  to  extinguish  the  indebted- 
ness. Howard  v.  Jones,  33  Mo.  683;  Hovrard 
V.  Shirley  &  Hawkins,  75  Mo.  App.  150; 
Steamboat  Charlotte  v.  Lumm,  9  Mo.  64; 
Bertlanx  v.  Dillon,  20  Mo.  App.  603;  Schep- 
flln  V.  Dessar,  20  Mo.  App.  569;  McMurray 
V.  Taylor,  30  Mo.  263,  77  Am.  Dec.  611;  Hol- 
land V.  Rongey,  168  Mo.  16,  67  8.  W.  568; 
O'Bryan  v.  Jones,  38  Mo.  App.  90. 

When  It  is  sought  to  defeat  a  recovery  In 
assumpsit  for  the  original  consideration  by 
showing  the  indebtedness  was  discharged  or 
extinguished  through  the  giving  of  the  note, 
the  burden  is,  of  course,  on  the  defendant  to 
show  an  express  agreement  to  that  effect. 
McMurray  v.  Taylor,  30  Mo.  263,  77  Am. 
Dec.  611.  There  Is  not  a  word  of  testimony 
in  the  present  record  tending  to  show  any 
snch  special  agreement  between  the  parties. 
It  appears  only  that  defendant  purchased  the 
machine  from  the  plaintiff  at  the  agreed  price 
of  $106,  in  the  early  summer  of  1902,  and 
executed  his  three  several  notes  therefor  for 
$35  each  later  in  the  fall.  The  notes  were 
antedated  to  June  23,  1902,  and  fell  due  at 
the  various  dates  hereinbefore  stated.  The 
defendant  paid  the  first  when  due,  and  says 
upon  discovering  that  the  plaintiff  had  al- 
tered the  same,  declined  to  pay  the  others 
for  that  reason.  In  the  absence  of  an  express 
agreement  to  the  effect  that  the  notes  were 
given  in  liquidation  of,  or  to  extinguish,  the 
original  indebtedness,  the  suit  may  be  main- 
tained in  assumpsit  on  the  third  count  for 
the  price  of  the  machinery  on  the  original 
consideration,  unless  the  alteration  in  the 
notes  was  fraudulent.  In  which  event,  we  be- 
lieve, the  plaintiff,  by  its  own  act,  forfeited 
the  right  of  a  recovery  on  the  original  con- 
sideration. But  it  Is  said  the  law  requires 
the  plaintiff  to  deliver  the  notes  as  for  can- 
cellation before  it  may  sue  In  assumpsit  on 
the  original  consideration,  and  therefore  no 
recovery  should  be  allowed  on  the  third 
count  The  argument  is  that  by  suing  upon 
the  notes  the  plaintiff,  Instead  of  delivering 
them  up  for  cancellation,  Is  seeking  their  en- 
forcement There  can  be  no  doubt  that  a 
count  In  assumpsit  for  goods  sold  and  deliver- 
ed may  tie  Joined  with  a  count  on  a  promis- 
sory note,  and  it  seems  to  be  the  practice, 
in  cases  of  the  character  fiere  Involved,  to 
permit  the  suit  to  proceed  on  the  note  in  a 
separate  count  and  the  original  cause  of  ac- 
tion In  another.  Of  course  in  those  circum- 
stances each  cause  of  action  asserted  in  the 
separate  counts  arises  out  of  the  original  con- 
sideration, and  the  law  will  only  permit  one 
recovery  for  the  same  indebtedness.  There- 
fore, if  the  recovery  Is  allowed  on  the  notes, 
a  Judgment  should  always  be  given  against 
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tlie  assertion  of  the  Indebtedness  on  tbe  orig- 
inal consideration,  and  yloe  versa,  If  the  re- 
covery la  allowed  on  the  count  in  assumpsit, 
the  Jndgment  should  go  against  the  notes. 

If  a  recovery  Is  had  on  the  notes,  and  there 
Is  a  verdict  for  the  defendant  on  the  count 
seeking  a  recovery  on  the  original  considera- 
tion, then  no  harm  has  befallen  the  plaintiff. 
On  the  other  hand.  If  the  recovery  Is  allowed 
on  the  count  for  the  original  indebtedueas, 
and  against  tbe  assertion  of  the  notes,  the 
notes  are  thna  effectually  canceled  and  dis- 
charged, and  it  seems  tbe  requirements  of 
the  law  In  this  behalf  are  sufficiently  met 
and  complied  with.  We  find  numerous  cases 
In  the  books  indicating  the  doctrine  referred 
to.  In  the  early  case  of  Whltmer  v.  Frye,  10 
Mo.  34S,  the  declaration,  besides  containing 
a  count  on  the  inatrnment,  contained  as  well 
a  separate  common  money  count  on  the  orig- 
inal conaideration.  See,  also,  Howard  v. 
Shirley  A  Hawkins,  75  Mo.  App.  160,  and 
Martendale  v.  FoUet,  1  N.  H.  85,  where  the 
point  is  expressly  ruled.  It  appearing  that 
the  court  peremptorily  directed  a  verdict  for 
the  defendant  at  the  plaintiff's  request  on 
the  notes  declared  upon  in  the  first  and  sec- 
ond coonta  of  the  petition,  before  a  recovery 
was  allowed  on  the  original  consideration 
sned  for  In  the  third  count,  this  sufficiently 
operated  to  effectually  cancel  and  discharge 
the  obligation  of  the  notes.  The  reqnire- 
menta  of  the  law  and  the  ends  of  Justice 
were  tbereby  fully  met  and  satisfied.  See 
authorities  supra.  In  this  connection  it 
should  be  said  here  that,  In  the  event  of  an- 
other trial,  the  case  should  proceed  only  on 
the  third  count  of  tbe  petition,  as  by  the 
Judgment  given  at  the  plaintlCTs  instance  In 
requesting  a  verdict  for  the  defendant  on  the 
notes  tbe  right  to  further  assert  the  notes  as 
valid  obligations  has  passed  Into  the  realm 
of  res  adjudicata.  The  plaintiff  is  bound  by 
that  Judgment,  as  It  invited  it,  and  abides 
the  result  without  appeal. 

As  to  the  action  of  the  court  In  peremp- 
torily directing  a  verdict  for  the  plaintiff  on 
the  third  count  of  the  petition :  This  we  be- 
lieve to  have  been  error  for  which  the  Judg- 
mmt  should  be  reversed.  There  was  evi- 
dence tending  to  prove  that  the  defendant's 
agent  having  charge  of  its  notes  and  collec- 
tions altered  the  notes  in  suit  after  their  exe- 
cution, and  without  the  knowledge  or  con- 
sult of  the  defendant  maker  thereof,  so  as  to 
change  their  legal  effect ;  that  Is  to  say,  that 
he  wrote  certain  words  therein  which  oper- 
ated to  change  the  contract  from  one  requir- 
ing intwest  payable  at  6  per  cent  at  matu- 
rity to  require  such  interest  to  be  paid  from 
date.  Such  constituted  a  material  alteration 
of  the  notes.  Washington  Savings  Bank  v. 
Ecky,  51  Mo.  272;  McMnrtrey  v.  Sparks,  71 
Ma  Appi  128.  Such  an  alteration  as  that  re- 
ferred to  under  the  circumstances  stated 
would  operate  to  defeat  the  enforcement  of 
the  inatruinent  altered  in  every  Jurisdiction 
with  wbldi  we  are  familiar.    However,  In 


this  state.  It  seems  that  any  alteration  made 
in  a  negotiable  promissory,  note  by  one  dalm- 
ing  thereunder,  without  the  knowledge  and 
consent  of  the  other,  renders  the  same  unen- 
forceable. The  doctrine  in  Missouri  seems  to 
be  different  from  that  which  obtains  general- 
ly throughout  other  Jurisdictions.  There  was 
at  one  time  a  considerable  conflict  in  this 
Jurisdiction  on  the  question  of  the  effect  of 
immaterial  alterations.  But  this  no  longer 
obtains.  The  courts  have  In  a  number  of 
cases  expressed  their  approval  of  the  role 
that  even  an  Immaterial  alteration  of  a  writ- 
ing made  therein,  without  authority  by  the 
person  claiming  thereunder,  avoids  the  in- 
strument 

In  Haskell  v.  Champion,  30  Mo.  186,  Judge 
Scott,  in  delivering  the  opinion  of  the  court, 
said :  "The  law,  in  dealing  with  the  subject 
of  the  alteration  of  written  instruments, 
looks  further  than  to  the  maferiality  or  im- 
materiality of  the  alteration.  A.ware  of  tbe 
danger  of  countenancing  the  most  trifling 
change,  it  has  not  permitted  those  intrusted 
with  such  instruments  to  alter  them  and  aft- 
erwards defend  their  conduct  by  alleging 
the  immateriality  of  the  alteration."  In  that 
case  the  alteration  consisted  of  the  addition 
of  the  words  "&  Co."  to  the  name  of  the 
maker  of  the  note.  In  E>vans  v.  Foreman,  tio 
Mo.  449,  the  doctrine  that  even  an  immaterial 
alteration  in  an  instrument  avoids  it  seems 
to  be  favored,  but  in  that  case  it  was  not 
pretended  that  the  alteration,  which  consist- 
ed of  the  addition  of  the  words  "after  due 
10%"  was  immaterial.  In  the  case  of  West- 
em  Building  Ass'n  v.  Fitzmaurlce,  7  Mo. 
App.  283,  this  court  pointedly  held  that  an 
Immaterial  alteration  of  a  bond  did  not  have 
the  effect  of  discharging  the  surety.  Lewis, 
P.  J.,  In  delivering  the  opinion  reviews  the 
two  cases  cited  above,  and  arrives  at  the 
conclusion  that  the  expressions  of  the  Judges 
therein  favorable  to  the  stricter  rule  are 
mere  dicta,  and  refers  to  the  case  of  State 
V.  Dean,  40  Mo.  484,  as  a  case  where  the 
question  was  directly  before  the  Supreme 
Court.  In  this  last-cited  case  the  name  of 
the  claimant  mentioned  in  an  indemnifying 
bond  had  been  altered  from  "Francis"  to 
"Franklin,"  and  it  was  held  that  the  altera- 
tion was  immaterial,  and  therefore  did  not 
avoid  the  Instrument  as  to  principal  or  sure- 
ty. But  in  the  still  later  case  of  Springfield 
First  National  Bank  v.  Fricke,  75  Mo.  178, 
42  Am.  Kep.  397,  where  the  alteration  was 
said  to  be  palpably  material.  It  was  said  that 
the  remarks  of  Scott,  J.,  quoted  above  could 
not  considering  that  it  was  contended  that 
the  added  words  were  material,  be  regarded 
as  mere  obiter,  since  they  were  necessary  to 
a  proper  determination  of  the  case  in  all  its 
aspects.  While  expressly  holding  that  the 
alteration  in  that  case  was  material,  tbe 
rule  that  a  written  contract  is  avoided  by  an 
Immaterial  alteration  Is  strongly  favored. 
And  there  are  a  number  of  other  cases  which 
contain  dicta  favoring  the  mle  that  an  Im- 
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material  alteration  will  bare  this  effect,  how- 
ever Innocently  it  may  have  been  made.  See 
German  Bank  t.  Dnnn,  62  Mo.  79;  Moore  t. 
Hutchlnsoin,  69  Mo.  429:  Morrlaon  t.  Garth, 
78  Mo.  434;  Moore  t.  Macon  Savings  Bank, 
22  Mo.  App.  6S4;  Ailen  ▼.  Doman,  57  Mo. 
App.  288. 

As  a  result  of  the  reasoning  in  the  above 
cases,  after  more  or  less  conflict  the  doctrine 
■is  now  finally  settled  in  this  state,  iu  accord- 
ance with  the  view  that  any  alteration, 
whether  material  or  not,  will  operate  to  de- 
feat the  enforcement  of  the  obligation  of  the 
iustrumfflit  altered.  Hord  v.  Taubman,  79 
Mo.  101;  Bank  ▼.  Bosserman,  52  Mo.  App. 
2G9.  In  those  states  where  the  distinction 
obtains  between  material  and  immaterial  al- 
terations to  the  extent  that  only  material  al- 
terations will  defeat  the  enforcement  of  the 
obligation,  it  is  wholly  Immaterial  as  to  what 
the  motive  wa6  if  the  alteration  is  material. 
In  the  event  a  material  alteration  is  made, 
the  law  denounces  the  act,  and  refuses  Its 
aid  to  enforce  the  Instrument,  even  though 
no  actual  fraud  was  intended.  However,  the 
fraudulent  intent  becomes  material  even  in 
those  Jurisdictions  when  it  is  sought  to  en- 
force the  original  indebtedness  which  afTords 
the  consideration  for  the  subsequently  altered 
instruments.  2  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  186,  187.  The  rule  which  generally  ob- 
tains is  to  the  effect  that,  although  a  materi- 
al alteration  of  a  written  instrument  may 
avoid  the  same,  it  does  not  necessarily  pre- 
vent a  recovery  by  the  person  entitled  thereto 
on  the  original  consideration.  2  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  200.  This  rule  is  sound 
and  Just,  and  we  believe  it  should  find  ap- 
propriate application  here;  for,  unless  there 
was  fraud  In  the  alteration,  the  party  ought 
not  to  lose  his  right  to  recover  on  the  orig- 
inal consideration.  In  other  words,  an  al- 
teration of  an  instrument,  innocently  made, 
which  in  some  instances  will  defeat  a  recov- 
ery on  the  instrument  ought  not,  in  and  of 
Itself,  defeat  a  recovery  on  the  original  con- 
sideration. The  law  denounces  the  act,  and 
refuses  a  recovery  in  every  case  to  the  end 
of  preserving  the  sanctity  of  the  instrument 
However,  where  no  fraudulent  intent  inter- 
venes, we  believe  the  original  consideration 
ought  not  to  become  contaminated  as  a  re- 
sult of  an  Innocent  act  so  as  to  defeat  Its 
enforcement  It  is  true,  in  this  and  every 
other  case  where  the  alteration  is  material, 
it  is  prima  facie  fraudulent  Whitmer  v. 
Vrye,  10  Mo.  349;  2  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  185,  186. 

Notwithstanding  the  alleged  alteration  was 
prima  fade  fraudulent  the  court  perempto- 
rily directed  a  verdict  for  the  plaintiff  on  the 
third  count,  to  the  extent  of  the  original  in- 
debtedness for  which  the  notes  were  given, 
as  though  the  original  consideration  were  not 
Inoculated  or  infected  by  the  fraudulent  act 
of  the  plaintiff  In  materially  altering  the 
notes.  This  was  error  under  the  established 
rule  of  law.    It  is  true  that  plaintiff  Is  en- 


titled to  recover  on  the  third  oonnt,  even 
though  the  instruments  were  altered,  if  there 
was  no  fraudulent  purpose  or  intent  in  tracb 
alteration,  but  if  the  notes  were  designedly 
changed  with  a  fraudulent  purpose,  then,  as 
a  result  of  such  misconduct,  the  law  not  only 
forbids  a  recovery  on  the  notes,  but  denies 
relief  on  the  original  consideration  as  well. 
The  doctrine  is  thus  succinctly  stated  In  2 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  200:  "The 
right  to  such  recovery  is  dependent  on  wheth- 
er the  alteration  was  innocently  made,  with- 
out any  Intent  to  defraud,  or  was  made  for 
a  fraudulent  purpose.  Where  a  writt«i  In- 
strument is  altered  without  any  fraudulent 
intent  although  the  writing  is  avoided,  the 
promisee  may  recover  upon  the  original  con- 
sideration." Again  in  the  same  treatise 
(volume  2,  p.  202)  the  rule  is  thus  stated: 
"Where  the  holder  of  a  written  security,  or 
evidence  of  debt  has,  with  intent  to  defraud 
bis  debtor,  altered  the  Instrument  in  a  ma- 
terial respect,  no  recovery  can  be  had  on  the 
original  consideration.  Hence  a  fraudulent, 
as  well  as  material,  alteration  of  a  promis- 
sory note  by  the  payee  will  prevent  him  from 
recovering  on  either  the  note  or  the  original 
consideration."  Trow  v.  Glen  Cove  Starch 
C!o.,  1  Daly  (N.  y.)  280;  White  t.  Hass,  32 
Ala.  430,  70  Am.  Dec.  548;  Toom»  v.  Rut- 
land, 57  Ala.  379,  29  Am.  Rep.  722;  Green 
V.  Sneed,  101  Ala.  205,  18  South.  277,  46  Am. 
St  Rep.  119,  citing  1  Am.  &  Eng.  Enc.  Law 
(Ist  Ed.)  520 ;  Black  v.  Bowman,  15  III.  App. 
166 ;  Wallace  v.  Wallace,  8  III.  App.  69 ;  Bal- 
lard V.  Franklin  L.  Ins.  CTo.,  81  Ind.  239; 
Warder,  etc.,  Co.  v.  Willyard,  46  Minn.  631, 
49  N.  W.  300,  24  Am.  iSt  Rep.  250;  Smith 
V.  Mace,  44  N.  H.  553 ;  Booth  v.  Powers,  56 
N.  7.  22;  Kennedy  v.  Crandell,  3  Lans.  (N. 
Y.)  1;  Blade  v.  Noland,  12  Wend.  (N.  Y.) 
173,  27  Am.  Dec  126;  Clute  t.  Small,  17 
Wend.  (N.  Y.)  238. 

The  only  authority  we  have  been  able  to 
find  in  this  state  on  the  precise  question  here 
presented  Is  Whitmer  v.  Frye,  10  Mo.  348. 
In  that  case  it  is  said:  "Where  a  party,  by 
his  own  act,  renders  an  instrument  so  that  it 
cannot  be  the  foundation  of  any  legal  rem- 
edy, be  will  not  be  permitted  to  prove  the 
covenant  or  promise  contained  in  it  by  any 
other  evidence.  This  principle  will  prevent 
a  resort  to  the  common  counts  In  order  to 
sustain  the  plalntlflTs  right  of  recovery."  1 
Greenleaf,  634.  From  a  casual  reading  of 
this  case  It  would  seem  to  indicate  that  the 
principle  forbids  a  recovery  on  the  original 
consideration  asserted  In  the  common  counts, 
even  though  the  alteration  were  not  fraud- 
ulently made,  but  upon  a  close  study  of  the 
opinion  we  believe  the  court  had  in  mind  and 
asserted  the  doctrine  which  obtains  in  every 
other  Jurisdiction,  so  far  as  we  have  been 
able  to  ascertain,  that  a  recovery  may  not 
be  had  on  the  original  consideration  where 
there  was  fraud  in  altering  the  instrument 
It  appears  in  the  opinion  referred  to  that 
the  alteration  was  there  declared  to  be  prima 
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fade  fraadulent,  and  no  donbt  the  court  bad 
this  fact  In  mind  when  stating  the  principle 
In  the  language  above  quoted. 

By  reference  to  the  authorities  cited  by 
the  Supreme  Court  for  the  doctrine  there  as- 
serted.  it  Is  obTlous  that  no  variation  from 
the  principle  which  generally  obtains  was  in- 
tended. 1  Oreenleaf  (Edition  of  1842)  634, 
Is  the  only  authority  cited.  By  reference  to 
that  authority  it  appears  that  Professor 
Greenleaf  states  the  doctrine  precisely  as 
stated  in  the  excerpt  from  2  Am.  &  Bng.  Enc. 
Law  (2d  Ed.)  200 ;  that  is  to  say,  it  is  only 
where  it  appears  the  alteration  was  made 
with  a  fraudnlent  design  no  recovery  can  be 
had  on  the  original  consideration.  Then,  too, 
upon  an  examination  of  the  authorities  cited 
by  Professor  Greenleaf,  to  support  the  doc- 
trine, the  principle  is  fully  illustrated  and 
applied.  See  Martendale  t.  Follet.  1  N.  H. 
9S.  and  "Newell  T.  Mayberry,  3  Leigh  (Va.) 
290.  23  Am.  Dec.  261.  Instead  of  instructing 
a  Terdlct  for  the  plaintiff  on  the  third  count, 
the  court  should  have  submitted  the  question 
as  to  whether  or  not  the  notes  were  altered 
by  the  defendant  after  execution  without  the 
plalntiflTs  consent,  and,  if  so,  whether  such 
alteration  was  designedly  done  with  a  fraud- 
ulent Intent  In  the  event  the  jury  finds  the 
alteration  to  be  fraudulent,  then  a  recovery 
should  be  denied  on  the  original  considera- 
tion; otherwise  it  may  be  allowed  on  that 
coimt  In  the  petition. 

For  the  error  referred  to,  the  judgment 
win  be  reversed,  and  the  cause  remanded.  It 
Is  so  ordered.    All  concnr. 


COOPER  WAGON  &  BUGGY  C».  v.  COR- 
NELL. 

(Springfield  Court  of  Appeals,    litissouri.    Jan. 
8,  1910.) 

COSPOSATIORS    ((    672*)  —  FOBKION    COBFOBA- 
nOKS — COMPIIAWCB  WITH  liAWS — PLEADING. 

That  a  foreign  corporation  has  not  complied 
with  the  laws  of  the  domestic  state,  incapacitat- 
ing it  to  sue,  is  a  matter  of  defense,  and  that  it 
has  need  not  be  alleged  by  the  corporation  suing 
as  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent.  IMg.  U  2646,  2647;  Dec.  Dig.  i  672.*] 

Appeal  from  Circuit  Court,  Barton  Ck>un- 
ty;  B.  O.  Thurman,  Judge. 

Action  by  the  Cooper  Wagon  &  Buggy  Com- 
pany against  C  A.  ComelL  From  a  judg- 
ment for  defendant,  entered  on  a  demurrer 
to  the  complaint,  plaintiff  appeals.  Reversed 
and  rraranded. 

See,  also,  131  Mo.  App.  344,  111  S.  W.  B21. 

The  petition  In  this  case  alleges  that  plain- 
tiff Is  a  corporation  incorporated  under  the 
laws  of  the  state  of  Iowa,  but  makes  no 
statement  as  to  whether  or  not  it  has  com- 
piled with  the  laws  of  this  state  relating  to 
foreign  ctHvoratlons.    The  petition  then  de- 


clares upon  two  promissory  notes  alleged  to 
have  l)een  executed  by  defendant  To  this 
I>etltion  the  defendant  demurred  upon  the 
grouqd  that  it  did  not  show  that  plaintiff 
had  capacity  to  sue  and  that  it  did  not  state 
a  cause  of  action.  This  demurrer  was  sus- 
tained, and  plaintiff  has  appealed. 

J.  B.  McGllvray,  for  appellant  Cole,  Bur- 
nett tc  Moore,  for  respondent 

COX,  J.  As  the  cause  of  action  stated 
was  in  proper  form,  the  court  must  have  sus- 
tained the  demurrer  to  this  petition  upon 
the  ground  that  it  did  not  state  that  plaintiff 
had  complied  with  the  laws  of  this  state  au- 
thorizing foreign  corporations  to  do  busi- 
ness in  this  state.  It  is  true  that  a  foreign 
corporation  who  has  not  complied  with  the 
laws  of  this  state  cannot  maintain  an  ac- 
tion in  the  courts  of  this  state,  but  this  is  a 
matter  of  defense,  and,  to  be  available,  must 
be  pleaded  by  the  defendant;  hence  it  is  not 
necessary  for  plaintiff  to  allege  in  this  peti- 
tion that  It  had  complied  with  the  provisions 
of  our  statutes  In  relation  to  foreign  corpora- 
tions, and  a  demurrer  ought  not  to  be  sus- 
tained for  that  reason.  Scientific  American 
Club  V.  Horchltz,  128  Mo.  App.,  loc.  clt  579, 
106  S.  W.  1117;  Parlln  &  Orendorf  v.  C.  V. 
Boatman,  84  Mo.  App.,  loc.  clt  78;  American 
Insurance  Co.  t.  Smith,  73  Mo.,  loc.  dt.  371, 
39  Am.  Rep.  517;  United  Shoe  Machinery 
Co.  V.  Ramlose,  210  Mo.  631,  109  S.  W.  567. 

The  action  of  the  court  In  sustaining  this 
demurrer  was  error. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded.    Ail  concur. 


COCHRAN  V.  CITY  OF  SPRINGFIELD. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

3,  1910.) 

1.  Mdnicipai,  Cobpobatiors  (8  821*)— Tobw 
—Defects  iw  Stbeets— Actiowb  fob  Inju- 
BiES— Question  fob  Jcbt. 

In  an  action  for  injuries  from  defects  in  a 
city  street,  evidence  held  su£Scient  to  take  the 
ouestion  of  plaintiff's  contributory  negligence  to 
the  jury. 

[EM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  8  821.*] 

2.  Appkai,  and  Ebbob  (I  1001*)— Review— 
ScFFiciENCT  OF  Evidence. 

Where  the  evidence  is  sufficient  to  warrant 
the  submission  of  an  issue  to  the  jury,  and  it  is 
submitted  with  appropriate  instructions,  the 
finding  of  the  jury  is  conclusive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3922,  3928-3934 ;  Dec.  Dig. 
S  1001.»] 

3.  municipai,  cobpobations  (5  822*)— tobts 
—Defects  in  Streets— Actions  fob  Inju- 
ries—Instbuctions. 

In  an  action  for  injuries  from  defects  in  a 
city  street,  where  evidence  of  notice  to  the  city 
clerk  of  the  defect  was  admitted  without  objec- 
tion, and  the  clerk  called  as  a  witness  to  deny 
that  he  received  notice,  it  was  proper  to  refuse 
to  instruct  that,  as  a  city  clerk  bad  nothing  to 
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do  with  the  repair  of  the  street,  notice  to  him 
was  not  notice  to  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  I  822.*] 

4.  Appeal   and   Error   (|    1067*)— Rkview— 
Habulgbb  Error— iNSTRncTioNs. 

In  an  action  for  injuries  from  a  defective 
sidewalk,  a  refusal  to  charge  that  notice  of  the 
defect  giyen  to  the  city  clerk,  which  was  in  evi- 
dence, was  not  notice  to  the  city,  the  clerk  hav- 
ing nothing  to  do  with  the  repair  of  streets,  was 
harmless  error,  where  it  was  also  in  evidence 
that  the  defect  had  existed  from  one  to  four 
months ;  that  the  street  commissioner  had  pass- 
ed over  the  place  several  times  prior  to  the 
accident,  and,  a  day  or  two  before  it,  had  or- 
dered the  defect  repaired. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  $  1067.*] 

5.  McNiciPAi,  Corporations  (S  803»)— Torts 
—Defects  in  Streets— Negligence. 

A  city  is  required  to  keep  all  of  its  walks 
in  a  reasonably  safe  condition,  and  a  person 
using  them  need  not  ezereise  greater  care  while 
on  a  cross-walk  than  upon  ordinary  sidewalks, 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  fS  1673,  1682;  Dec 
Dig.  I  803.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty; A.  B.  liOvan,  Special  Judge. 

Action  by  Martha  L.  Cochran  against  the 
City  of  Springfield.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Action  for  damages  alleged  to  have  been 
received  by  plaintiff  by  reason  of  a  fall  upon 
a  cross-walk  across  Lynn  street  on  the  west 
side  of  Boonvllle  street  In  the  city  of  Spring- 
field. The  evidence  shows  that  this  cross- 
walk was  constructed  out  of  planks  some  12 
feet  long,  with  crosspieces  under  the  ends,  to 
which  the  planks  had  been  nailed.  That  at 
the  time  of  the  accident  these  crosspieces 
had  rotted.  The  boards  were  then  lying  up- 
on the  ground,  and  the  ends,  by  the  action  of 
the  sun,  had  cupped  up.  And  that  the  plain- 
tiff, In  passing  over  this  walk  stepped  near 
the  end  of  one  board,  which  gave  down  with 
her  weight.  She  then  tripped  upon  the  end 
of  the  other  board,  fell,  and  was  Injured. 
Trial  was  had  before  a  jury,  resulting  In  a 
verdict  for  plaintiff  for  $750,  and  defendant 
has  appealed. 

J.  H.  Mason  and  O.  E.  Gorman,  for  appel- 
lant.   Hamlin  &  Seawell,  for  respondent 

COX,  J.  (after  stating  the  facts  as  above). 
Appellant  contends  that  this  cause  ought  to 
be  reversed  for  the  reason  that  the  evidence 
conclusively  shows  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  hence, 
cannot  recover.  It  Is  also  contended  that  the 
court  committed  error  In  refusing  instruc- 
tions asked  by  defendant 

Appellant  asked  an  instruction  in  the  na- 
ture of  a  demurrer  to  the  testimony,  upon 
the  theory  that  plalntlfTs  negligence  would 
preclude  a  recovery.  We  have  carefully  gone 
over  the  testimony  In  this  case,  and  do  not 
think  this  position  of  appellant  can  be  sus- 
tained by  the  testimony.     Plaintiff  testified 


that  she  knew  that  the  boards  on  the  walk 
cupped  up  at  the  ends,  but  did  not  know  they 
were  rotten  underneath,  and  did  not  know 
that  the  boards  would  give  down  when  stepped 
upon,  that  she  and  other  persons  had  passed 
over  this  walk  a  number  of  times,  and  that 
on  the  occasion  of  the  accident  she  was  walk- 
ing along  with  care,  as  she  usually  did.  The 
evidence  also  shows  that  this  cross-walk  was 
located  in  a  populous  section  of  the  city,  and 
was  traveled  over  a  great  deal  by  residents 
of  the  city.  These  facts.  If  true,  would  not 
show  the  plaintiff  guilty  of  contributory  neg- 
ligence, but  rather  would  show  that  she  was 
using  proper  care  at  the  time  of  the  accident 
The  fact  that  the  boards  were  cupped  up  at 
the  ends  would  not  necessarily  convey  infor- 
mation to  the  traveler  that  they  were  not 
supported  underneath,  and  hence  would  give 
down  if  stepped  upon.  This  point  must  be 
ruled  against  appellant  The  question  of 
plalntlfTs  contributory  negligence  was  one 
for  the  Jury  under  the  evidence,  and  was  sub- 
mitted to  them  by  appropriate  instructions. 
The  Jury  found  in  her  favor,  and  that  is  bind- 
ing upon  us. 

The  next  question  is  that  of  notice  to  the 
city  of  the  defective  condition  of  the  walk, 
and  oi^Mrtunity  to  repair  It  before  the  in- 
Jury.  On  this  issue  there  was  ample  testi- 
mony that  the  walk  had  been  out  of  repair  a 
sufficient  time  that  knowledge  on  the  part  of 
the  city  could  be  Inferred  therefrom.  The 
only  difficulty  lies  in  the  fact  that  a  witness 
was  permitted  to  testify  that  he  bad  notified 
the  city  clerk  of  the  condition  of  the  walk 
some  time  before  the  injury.  It  is  now  con- 
tended by  appellant  that  it  was  no  part  of 
the  duty  of  the  city  clerk  to  look  after  the  re- 
pair of  the  cUy  walks,  and  hence  notice  to 
him  was  not  notice  to  the  city,  and  an  In- 
struction to  that  effect  was  asked  by  defend- 
ant and  refused  by  the  court.  We  agree  with 
the  appellant  that  the  city  clerk  was  not  the 
proper  official  to  notify  of  the  condition  of 
the  walk,  but  we  are  confronted  with  the  fol- 
lowing facts:  When  this  testimony  was  of- 
fered it  was  allowed  to  go  In  without  objec- 
tion, and  defendant  placed  the  city  clerk  on 
the  stand  to  deny  that  such  notice  had  been 
given  him.  After  having  treated  the  question 
of  notice  to  the  city  clerk  as  an  Issuable  fact 
during  the  taking  of  testimony,  we  are  of 
the  opinion  that  It  was  not  error  to  refuse  the 
Instruction  asked,  which  told  the  Jury  that 
notice  to  the  city  clerk  was  not  notice  to  the 
dty.  This  instruction,  if  given,  would  have 
had  the  same  practical  effect  as  one  with- 
drawing the  objectionable  testimony  from  the 
Jury,  and  a  party  who  allows  testimony  to 
go  in  without  objection  should  not  be  heard 
to  complain  if  a  court  should  afterward  re- 
fuse to  withdraw  it  Maxvvell  v.  Railway,  85 
Mo.  95;  Flanagan  Mill  &  Elevator  Company 
V.  Adams  Grain  Company,  115  Mo.  App.  542, 
90  S.  W.  1035.     In  this  case,  the  evidence 
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showed  that  the  walk  had  been  out  of  repair 
for  from  one  to  four  months,  and  the  city 
street  conunissioner  had  passed  by  It  several 
times  before  the  injury,  and  had  ordered  It 
repaired  one  or  two  days  before  the  Injury, 
and  the  question  of  notice,  as  shown  by  this 
testimony,  was  submitted  to  the  Jury  by  cor- 
rect instructions.  Hence  the  verdict  could 
hardly  have  been  otherwise  than  as  it  was, 
even  if  tUs  objectionable  testimony  had  been 
excluded. 

The  defendant  also  asked  an  Instruction  to 
the  effect  that  plaintiff  was  required  to  exer- 
cise greater  care  while  passing  over  a  cross- 
walk than  upon  an  ordinary  sidewalk.  This 
instruction  was  refused,  and,  we  think,  right- 
ly ao.  It  Is  the  duty  of  a  city  to  keep  all  its 
walks  in  a  reasonably  safe  condition  for 
travel,  and  we  know  of  no  rule  of  law,  nor 
can  we  see  any  reason  that  would  Justify  the 
position,  that  a  party  is  required  to  use  great- 
er care  upon  a  cross-walk  than  upon  any  oth- 
er walk. 

The  case  was  fairly  tried,  the  evidence  is 
ample  to  sustain  the  verdict,  and  the  Judg- 
ment will  be  affirmed.    All  concur. 


STATE  V.  REED. 

(Springfield  Court  of  Appeals.     Missouri.    Jan. 

8,  1910.) 

1.  Wkapoits  (I  17*)  —  Cabbtirg  C!oncxalxd 
Weafoks— Instbuctions. 

In  a  prosecution  for  carrying  concealed 
weapons,  the  court  properly  instructed  the  jury 
that  if  they  found  from  the  evidence  that  ac- 
cused, in  a  certain  county^  in  the  state  of  Mis- 
loari,  on  or  about  a  specified  date,  did  unlaw- 
fall;  carry  and  conceal  on  or  abont  bis  person 
a  certain  dangerous  weapon,  to  wit,  a  revolving 
pistol,  they  would  find  him  guilty  and  assess  bis 
panisoment  at  a  fine  not  less  than  $50  or  im- 
prisonment in  the  county  jail  not  less  than  five 
days,  nor  more  than  six  months,  or  by  both  sush 
fine  and  imprisonment. 

[Ed.   Note.— For   other   cases,    see    Weapons, 
Dec  Dig.  i  17.»] 

2.  Weapons   ({    17*)— CABBTiira   Concealkd 
Weapons— INBTBUCTIORS. 

As  the  statute  provides  it  shall  be  a  good 
defense  to  a  prosecution  for  carrying  concealed 
weapons  if  defendant  shall  show  that  be  has 
been  threatened  with  great  bodily  harm,  or  had 
good  reason  to  carry  the  same  in  the  neces- 
saiT  defense  of  his  person,  home,  or  property, 
in  iDStraction  which  required  the  jury  not  only 
to  find  that  he  had  been  threatened  with  great 
bodily  barm,  bat  also  that  he  carried  the  weapon 
in  the  necessary  defense  of  his  person  or  prop- 
erty, and  omitted  the  words  "good  reason  to 
cany  the  same,"  is  erroneous. 

[Ed.   Note.— For  other   cases,   see    Weapons, 
Dec  Dig.  I  17.*] 

S.  Weapons   (|    17*)— Gabbtino   Concealed 

Weapons — Bubden  of  Pboof. 

The  defense  that  accused  carried  a  con- 
cealed weapon  hecause  he  had  been  threatened 
with  great  bodily  harm,  or  had  good  reason  to 
cany  It  in  the  necessary  defense  of  his  person 
or  property,  is  affirmative,  and  the  burden  is 
on  him  to  prove  it. 

[Ed.  Note. — ^For   other   cases,    see   Weapons, 
Cent  Dig.  i  26 ;   Dec  Dig.  §  17.*] 


4.  Weapons    (S    13*)— Cabbtino   Concealed 
Weapons— Thbeatb  as  a  Defense. 

In  a  prosecution  for  carrying  a  concealed 
weapon,  defended  on  the  ground  that  aocnsed 
had  been  threatened  with  great  bodily  harm  jus- 
tifying him  in  carrying  it  in  good  aith  and  on 
account  thereof,  the  mere  fact  that  he  can  prove 
that  some  one  has  uttered  words  against  him 
amounting  to  a  threat  does  not  entitle  him  to 
an  acquittal,  but  he  should  offer  testimony  show- 
ing the  threat  was  made  under  circumstances 
justifying  him  in  carrying  the  weapon  in  good 
faith  and  on  account  thereof. 

[Ed.  Note. — For  other  cases,  see  Weapons, 
Cent.  Dig.  §  17 ;   Dec.  Dig.  {  13.*] 

Appeal  from  Circuit  Court,  Stone  County; 
John  T.  Moore,  Judge. 

John  Reed  was  convicted  of  carrying  con- 
cealed weapons,  and  he  appeals.    Reversed. 

G.  W.  Thomberry  and  Viles  &  Scott,  for 
appellant    W.  B.  Renfro,  for  the  State. 

GRAY,  J.  On  the  5th  day  of  October,  1908, 
the  prosecuting  attorney  of  Stone  county  filed 
an  information  charging  the  defendant  with 
the  offense  of  carrying  concealed  weapons 
and  in  the  presence  of  certain  persons,  ex- 
hibiting the  same  in  a  rude  and  threatening 
manner.  On  November  5th  the  defendant, 
having  entered  a  plea  of  not  guilty,  was  tried 
and  convicted  by  a  Jury  on  a  charge  of  car- 
rying such  weapon,  and  his  punishment  as- 
sessed at  five  days'  imprisonment  in  the  coun- 
ty Jail. 

There  was  uncontradicted  testimony  that 
the  defendant  carried  concealed  upon  bis  i)er- 
son  a  revolver,  prior  to  the  filing  of  the  in- 
formation in  this  case.  He  defended  on  the 
ground  that  his  life  had  been  threatened, 
and  that  he  had  good  reasons  to  carry  the 
same  In  the  necessary  defense  of  hl$  person 
and  property.  The  prosecuting  attorney  tes- 
tified in  behalf  of  the  state,  and  on  cross- 
examination  he  admitted  that  the  defendant 
had  come  to  him  and  told  him  of  the  threats 
against  his  life  that  certain  persons  had 
made,  and  also  testified  that  one  Harmon 
had  come  to  him  and  told  him  of  the  threats 
that  he  had  heard  certain  persons  make 
against  the  life  of  the  defendant.  He  fur- 
ther testified  that  the  defendant  asked  him 
permission  to  carry  a  revolver  on  account 
of  these  threats.  The  defendant  testified  in 
his  own  behalf  of  the  threats  he  heard  cer- 
tain persons  had  made  against  his,  life,  and 
that  he  carried  his  revolver  on  account  thereof. 

The  court,  in  behalf  of  the  state,  gave  the 
following  instruction:  "If  you  find  and  be- 
lieve from  the  evidence  that  John  Reed,  in 
the  county  of  Stone  and  state  of  Missouri, 
on  or  about  the  29th  day  of  July,  190S.  did 
unlawfully  carry  concealed  upon  or  about 
his  person  a  certain  dangerous  and  deadly 
weapon,  to  wit,  a  revolving  pistol,  you  will 
find  the  defendant  guilty  and  assess  his  pun- 
ishment at  a  fine  not  less  than  $50,  or  im- 
prisonment In  the  county  Jail  not  less  than 
five  days,  nor  more  than  six  months,  or  by 
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both  such  fine  and  Imprisonment"  This 
Instruction  meets  with  our  approval. 

The  court  also  gave  the  following  Instruc- 
tion :  "The  law  permits  a  man  to  carry  con- 
cealed weapons  under  certain  conditions,  If 
you  find  and  believe  from  the  evidence  that 
the  defendant  had  been  threatened  with  great 
bodily  barm,  and  he  carried  said  weapon  in 
the  necessary  defense  of  his  person  or  prop- 
erty, then  in  that  case  you  should  acquit  the 
defendant"  This  instruction  is  In  two  par- 
ticulars wrong.  The  statute  reads :  "It  shall 
be  a  good  defense  if  a  defendant  shall  show 
that  be  has  been  threatened  with  great  bod- 
ily barm,  or  bad  good  reason  to  carry  the 
same  in  the  necessary  defense  of  his  person, 
home  or  property."  The  Instruction  required 
the  Jury  not  only  to  find  that  he  had  been 
threatened  with  great  bodily  harm,  but  also 
that  be  carried  the  weapon  in  the  necessary 
defense  of  his  person  or  property.  Again, 
the  statute  only  required  him  to  show  that  be 
had  good  reason  to  carry  the  same  in  the 
necessary  defense  of  his  property,  but  the 
Instruction  entirely  omitted  the  words,  "good 
reason  to  carry  the  same." 

The  defendant  claims  that  the  cause  should 
shuply  be  reversed  without  remanding.  The 
defense  that  he  carried  the  weapon  because 
he  had  been  threatened  with  great  bodily 
harm,  or  that  he  had  good  reason  to  carry 
the  same  in  the  necessary  defense  of  his  per- 
son or  property,  is  an  affirmative  defense, 
and  the  burden  Is  upon  blm  to  prove  the 
same.  State  v.  Levlsay,  30  Mo.  App.  633; 
State  V.  Hovis,  135  Mo.  App.  544, 116  S.  W.  6. 

It  was  claimed  by  him  that  the  threats 
against  his  life  were  made  to  one  Harmon, 
who  told  him  and  the  prosecuting  attorney 
thereof.  Harmon  was  not  placed  upon  the 
stand,  and  it  may  be,  upon  another  trial, 
that  Harmon's  testimony  may  be  produced, 
and  it  may  be  shown  that  the  threats  were 
not  made.  And  we  do  not  believe  that  the 
mere  fact  that  a  person  can  prove  that  some 
one  has  uttered  words  against  him  amount- 
ing to  a  threat  entitles  blm  to  an  acquittal  of 
the  charge  herein  made.  The  threat  may 
have  l)een  made  as  a  Joke,  and  the  defendant 
so  understood  it  The  defendant  should  of- 
fer testimony  showing  that  the  threat  was 
made  under  such  circumstances  that  Justified 
him  In  carrying  the  weapon  in  good  faith 
and  on  account  thereof.  The  Judgment  Is 
therefore  reversed  and  the  cause  remanded. 
All  concur. 

CURTIS  et  al.  v.   LAUGHLIN. 

(3t  IJouia  Cbnrt  of  Appeals.    Missouri.    Jan.  4, 
1910.) 

1.  TkosTS  (S  61*)— INTEBBST  o»  Tbdsisb— Suit 
TO  Tebminate  Tbtjst. 

Wtiere  a  divorce  decree  provided  that  to 
secure  payment  of  alimony  to  vie  wife  the  bus- 
band  Bbo\ild  convey  property  to  a  trustee,  to  be 
designated  by  the  wife,  and  thereafter  under 
such  decree'  and  designation  and  agreements  be- 


tween the  parties,  property  was  held  by  the 
trustee,  he  was  not  a  trustee  with  an  interest, 
and  a  court  of  equity  had  jurisdiction  of  a  suic 
to  terminate  the  trust 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  I  83 ;    Dec.  Dig.  i  61.»] 

2.  Appeal  a.no  E2bbob  (S   173*)— Review  — 
Theobt  of  Cause  in  Tbial  Coubt. 

Where,  in  a  suit  by  the  beneficiary  against 
the  trustee  to  terminate  the  trust,  defendant  de- 
clared in  the  trial  court  that  he  was  anxious  to 
be  relieved  of  the  trust,  and  It  at>peared  that  th» 
cause  was  an  amicable  one  and  instituted  to  re- 
lieve him  of  the  funds,  he  cannot  defend  on  ap- 
peal that  there  was  no  trust,  or  that  U  there 
was  one,  the  court  had  no  jurisdiction,  etc. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }i  1079,  1060;    Dec.  Dig.  i 

3.  Appeal  and  Ebbob  (i  179*)  —  Pbesenta- 
TioN  OF  Questions  in  Tbial  Coubt. 

Where,  in  a  suit  by  the  beneficiary  to  ter- 
minate a  trust,  the  trustee  merely  asked  in  the 
trial  court  sufficient  compensation,  as  a  fee  for 
his  attorney,  and  he  introduced  no  evidence  to 
show  what  services  the  attorney  had  rendered, 
or  what  would  be  a  reasonable  fee,  and  saved  no 
exceptions,  except  to  the  overruling  of  a  motion 
for  new  trial,  and  made  no  objection  to  any  rul- 
ing of  the  court,  or  to  the  court's  taking  the 
case  under  advisement  without  hearing  evidence 
as  to  a  fee,  on  appeal,  fee  fixed  by  the  the  trial 
court  would  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  EHg.  |$  1137,  1139;  Dec.  Dig.  i 
179.*] 

Appeal  from  St.  Louis  Circuit  Court;  Hu> 
go  Muench,  Judge. 

Action  by  Matilda  Curtis  and  others 
against  Henry  D.  Langhlin.  From  a  Judg- 
ment in  favor  of  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

John  W.  Wood,  for  appellant  P.  P.  Ma- 
son, for  respondents. 

600DB,  J.  At  the  April  term,  1883,  of 
the  circuit  court  of  the  city  of  St  Louis,  a 
decree  of  divorce  was  entered  in  favor  of 
plaintiff  Matilda  Curtis,  then  Matilda  Weyl, 
against  her  then  husband  August  Weyl, 
which  decree,  among  other  things,  provided 
that  to  secure  payment  of  alimony  decreed 
in  favor  of  Matilda  Curtis  (Weyl)  said 
Augustus  Weyl  should  convey  to  such  trus- 
tee as  she  should  denominate.  Improved  real 
estate  in  the  city  of  St  Louis,  which  would 
produce  a  monthly  income  of  |100  a  month, 
to  be  held  by  said  trustee  during  her  natural 
lifetime  and  at  her  death  to  vest  in  Kate 
Lucile  Gould  and  Mary  Field  Weyl,  chil- 
dren of  the  two  parties,  share  and  share 
alike.  The  person  selected  to  act  as  trustee 
was  defendant,  and  he  continued  to  act 
from  the  time  he  was  chosen  in  1883,  to  the 
date  of  the  filing  of  the  present  suit  Augus- 
tus Weyl  and  Laughlln  owned  certain  resi- 
dences on  Lncas  avenue  In  the  city  of  St 
lionls,  the  title  to  which  stood  in  Laughlln's 
name,  and  at  the  request  of  said  Weyl, 
Laughlin  conveyed  to  Mrs.  Cnrtis,  then  Mrs. 
Weyl,  a  life  estate  in  the  premises  covered 
by  two  of  ti'e  houses,  in  order  to  comply 


•ror  other  ca<ex  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  4Bte,  ft  Reporter  Indez«» 


Digitized  by  VjOOQIC 


HoO 


CURTIS  T.  LAUQHLIN. 


67 


•wKh  the  decree  for  aUmony,  and  afterwards 
he  collected  the  r^its  and  profits  of  those 
premises,  and  paid  the  same  to  her  to  March 
9,  1892.  On  December  6,  1882,  Matilda  Cur- 
tis, or  Weyl,  Angrnstus  Weyl,  and  Langhlln 
had  a  settlement  of  the  trust,  and  ascer- 
tained that  to  said  date  Laughlin  had  paid 
to  Mrs.  Curtis  $10,200,  In  monthly  payments 
of  $100  each,  had  paid  certain  special  and 
general  taxes  on  the  premises  In  which  she 
had  a  life  estate  and  other  expenses  as  tma- 
tee,  so  that  the  disbursements  by  him  to 
said  December  6th,  exclusive  of  the  money 
paid  directly  to  Mrs.  Weyl,  were  $5,757.74. 
The  parties  also  found  the  total  receipts  of 
lABghlln  as  trustee  to  said  date  amounted 
to  $12,656.90,  and  his  total  disbursements 
$15,957.74,  leaving  a  balance  in  his  favor  of 
$3,300.05,  In  which  amount  Augustus  Weyl 
was  Indebted  to  him.  On  July  28,  1893,  tbe 
same  three  parties,  Mrs.  Curtis,  Augustus 
Weyl,  and  Laughlin,  entered  Into  a  written 
agreement  regarding  the  trust  In  which  they 
recited  the  settlement  had  on  December  6, 
1892;  found  that  since  said  date  Langhlln 
had  paid  oat  $700  and  was  chargeable  with 
^74  of  receipts,  leaving  a  balance  in  his  fa- 
vor which  bad  accrued  between  December  6, 
1882.  and  July  28,  1893,  of  $126,  which  An- 
gnatua  Weyl  owed  him;  also  that  Matilda 
Cartis  owed  him  $150  for  moneys  advanced 
to  her.  The  agreement  recited  a  prior  agree- 
moit  of  March  8,  1892,  between  Laughlin 
and  MnL  Curtis,  pursuant  to  which  she  had 
quitclaimed  to  him  all  her  right,  title,  and 
Interest  In  certain  bnlldlngs  on  Lucas  ave- 
nue. This  interest  consisted  of  the  life  estate 
which  lAnghlln  had  conveyed  to  her  at  the 
request  of  Augustus  Weyl  in  lots  owned  by 
Weyl,  the  title  to  which  stood  In  Langhlin's 
mune  The  agreem«it  of  July  28,  1893,  re- 
cited further  that  Mrs.  Curtis  consented  to 
the  sale  of  the  premises  in  which  she  had 
quitclaimed  a  life  estate  to  Laughlin,  "with 
a  view  to  reinvesting  the  proceeds  in  other 
pnq[>erty  in  which  she  was  to  be  given  a  life 
estate  in  lieu  of  the  life  estate  quitclaimed; 
and  on  the  19th  day  of  said  month  (March, 
1802)  they  did,  as  an  added  feature  of  said 
ccmtract,  agree  that.  In  lieu  of  said  interest 
in  said  property,  said  Laughlin  should  con- 
vey to  her  (Mrs.  Curtis)  a  life  estate  in  the 
premises  Immediately  east  of  Nos.  2803, 
2925,  Lucas  avenue,  which  contract  was  con- 
firmed by  said  Augustus  Weyl;  the  aggre- 
gate proceeds  of  the  sale  of  said  premises 
by  said  Laughlin  being  $8,000."  The  agree- 
ment of  July  28th  further  recited  that  since 
March  19.  1892,  Mrs.  Curtis  had  changed  her 
mind  and  prefored  not  to  have  conveyed  to 
her  an  interest  in  the  premises  last  describ- 
ed, but  In  lieu  thereof  that  Laughlin  should 
reinvest  the  sum  ot  $8,000  In  other  property, 
in  which  be  should  convey  to  her  a  life  es- 
tate in  lien  of  tier  former  life  estate;  where- 
fote  it  was  agreed  the  Indebtedness  of  Ma- 
tilda Cnrtis  to  Laughlin  was  canceled  and 
oMiterated;  that  Angostus  Weyl  should  eoor 


vey  to  Laughlin  the  premises  Nos.  2826, 2827, 
and  2829  Lucas  avenue  in  St  Louis,  and  In 
consideration  of  the  conveyance  Laughlin 
should  receipt  in  full  for  the  mMieys  advanc- 
ed to  Matilda  Curtis  over  and  beyond  the 
sums  he  had  received  as  trustee  from  the 
property;  which  surplus  had  been  ascertain- 
ed to  be  $3,426.75;  that  it  should  be  the  obli- 
gation  of  Laughlin  to  invest  $8,000,  the  pro- 
ceeds of  the  premises  sold  by  him;  ard 
which  had  been  quitclaimed  to  him  by  Mr^ 
Chirtls,  in  real  estate  to  be  approved  by  her, 
and  wbea  so  invested  it  should  be  his  obli 
gation  to  convey  to  her  a  life  estate  in  such 
premises,  and  until  the  investment  was 
made,  he  should  not  be  liable  for  any  inter- 
est on  the  fund  of  $8,000;  but  in  lieu  of  In- 
terest should  be  chargeable  from  month  to 
month  with  an  amount  equal  to  tbe  monthly 
net  income  of  Nos.  2827  and  2829  Lucas 
av^ue;  that  on  the  death  of  Matilda  Curtis, 
Laughlin  should  be  entitled  to  charge  the  re- 
mainder over  of  her  life  estate,  with  what- 
ever sums  he  might  have  advanced  to  her, 
either  for  her  account  or  the  account  of  Au- 
gustus Weyl,  over  and  above  any  moneys  be 
might  be  chargeable  with  under  his  con- 
tract, and  after  he  bad  been  thus  reimbursed, 
he  should  convey  by  quitclaim  deed,  the  re^ 
mainder  of  the  pn^Mrty,  after  the  death  of 
Mrs.  Curtis,  to  her  two  children  Mrs.  Oould 
and  Mrs.  Mamie  Townsend  (n^e  Weyl). 
These,  in  substance,  were  the  provisions  of 
the  contract  of  July  28,  1893.  Laughlin  nev- 
er invested  the  $8,000  In  real  estate,  because 
the  other  parties  to  the  contract,  Matilda 
Weyl  and  Augustus  Weyl,  preferred  him  to 
Iceep  the  money  in  his  hands.  This  suit  was 
instituted  by  Mrs.  Curtis  and  the  children 
and  heirs  of  her  daughter  Mrs.  Gould  and 
her  daughter  Mrs.  Humes  to  terminate  the 
trust,  and  have  Laughlin  pay  over  the  fund 
in  his  hands  to  the  life  tenant,  Mrs.  Curtis. 
It  was  alleged  and  proved  the  other  parties 
in  Interest — that  Is  to  say,  Mrs.  Humes  and 
her  grandchildren,  tbe  children  of  her  daugh- 
ter Mrs.  Oould,  and  Augustus  Weyl,  her  for- 
mer husband— had  transferred  to  Mrs.  Cur- 
tis all  their  right,  title,  interest,  and  claim  in 
and  to  the  fund.  The  petition  alleges  Laugh- 
lin had  signified  his  willingness  and  anxiety 
to  surrender  his  trust  and  pay  over  the  life 
interest  to  any  trustee  that  might  be  ap- 
pointed, but  feared  he  would  not  have  the 
right  to  do  so  without  the  consent  of  a  court 
of  equity.  The  prayer  of  the  petition  was  that 
the  court  decree  the  plaintilT  Matilda  Cur- 
tis was  the  owner  in  fee,  by  purchase,  of  the 
trust  fund  balance  held  by  Laughlin,  and. 
was  entitled  to  receive  the  same  from  said 
trustee  and  release  him  from  further  liabili- 
ty; that  said  trustee  be  directed  to  pay  over 
to  her  any  balance  of  said  fund  in  his  hands, 
and  that  he  be  discharged  as  trustee  upon 
mailing  said  payment  rHie  answer  filed  was 
a  general  denial.  At  tbe  trial  defendant 
Laughlin  was  put  on  the  stand  by  plaintiffs, 
and  Identified  the  contract  of  July  28,  1803, 
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which  contract  was  then  introdaced  in  evi- 
dence. The  witness  Identified  also  an  ac- 
count which  he  had  had  audited.  This  work 
was  done  In  Chicago  where  Laughlln  resid- 
ed and  at  his  request,  by  an  audit  company, 
and  showed  his  transactions  In  reference  to 
the  trust  from  December  19, 1899,  to  October 
28,  1908,  the  day  of  the  trial  of  this  cause, 
and  a  balance  in  Langhlin's  hands  on  said 
day  of  $2,774.1&  Laughlln  testified  that,  for 
the  purposes  of  this  case,  the  account  was 
sufficient  to  base  an  admission  on  by  him 
that  he  bad  said  balance  In  his  hands.  Oth- 
er evidence  was  then  Introduced  to  prove  the 
assignment  by  the  remaindermen  of  their  in- 
terests to  Matilda  Curtis,  and  plaintiffs  rest- 
ed. No  evidence  was  introduced  by  defend- 
ant, but.  Instead,  he  addressed  the  court, 
stating  that  be  contended  the  contract  of 
July  28,  1893,  did  not  create  a  trust  In  ex- 
press terms,  though  he  said  he  had  admin- 
istered a  trust  for  Augustus  Weyl  for  a 
quarter  of  a  century;  had  treated  the  trust 
as  one  coupled  with  an  interest  and  a  dis- 
cretion, and  under  his  discretion  the  fund 
had  dwindled  from  the  sum  It  was  originally 
to  $2,700,  on  account  of  advances  made  to 
Mrs.  Curtis  to  provide  for  her.  He  said  fur- 
ther he  did  not  believe  he  had  power  to  re- 
lieve himself  of  his  contract  obligation,  but 
the  court  had  power  to  accept  his  resignation 
and  make  a  decree  which  would  discharge 
him  from  further  liability;  that  if  the  court 
had  power  to  discharge  him,  he  was  will- 
ing to  resign  and  turn  over  the  fund  to  the 
court,  and  let  the  court  do  with  it  as  it  saw 
fit;  that  he  insisted  on  the  payment  of  a 
lawyer's  fee,  as  he  had  discharged  the  trust 
without  compensation,  because  he  was  enti- 
tled to  none  if  it  was  a  trust  coupled  with 
an  interest,  but  If  it  was  a  naked  trust,  he 
was  entitled  to  compensation;  that  plaintiffs' 
attorney  &ad  refused  to  concede  compensa- 
tion In  the  way  of  a  lawyer's  fee;  that  if 
defendant  was  forced  to  turn  over  the  money 
he  was  "entitled  to  enough  compensation  to 
pay  a  lawyer  to  come  in  here  and  defend 
the  case";  that  if  It  was  a  trust  coupled  with 
an  interest,  and  he  was  not  entitled  to  com- 
pensation, the  only  thing  which  could  be 
done  was  to  turn  the  case  out  of  court  and 
leave  the  parties  where  they  were,  because 
he  was  not  answerable  for  the  fund  until 
the  death  of  Mrs.  Curtis;  that  as  a  matter  of 
fact  be  wanted  to  be  rid  of  it,  but  in  the 
right  way,  and,  if  force  was  applied,  he 
would  stand  on  his  legal  rights.  After  those 
remarks  had  been  made,  the  court  took  the 
qause  under  advisement,  and  subsequently 
entered  a  decree  finding  plaintiffs  were  en- 
titled to  relief,  decreed  the  trust  theretofore 
existing  with  reference  to  the  fund  of  $8,- 
000  in  the  hands  of  defendant  should  be  ter- 
minated; that  upon  the  accounting  had  and 
submitted  In  evidence,  the  court  found  de- 
fendant had  in  his  hands  $2,774.18,  which  he 
was  ordered  to  pay  to  Matilda  Curtis,  after 
deducting  the  costs  of  the  present  cause  to 


die  date  of  the  decree,  and  the  sum  of  $50 
allowed  defendant  as  an  attorney's  fee;  that 
upon  defendant's  paying  said  Judgment  as 
rendered,  he  should  be  discharged  from  all 
further  liability  or  accounting  as  such  trus- 
tee. A  motlMi  for  new  trial  was  filed,  which 
being  overruled,  an  appeal  was  prosecuted  to 
this  court. 

We  have  been  forced  into  a  long  state- 
ment of  this  case  in  order  to  show  the  atti- 
tude of  defendant  in  the  court  below  in  com- 
parison with  the  points  made  on  the  appeal. 
It  is  perfectly  evident  the  cause  was  an 
amicable  one,  and  was  instituted  to  enable 
defendant  to  relieve  himself  of  the  fund  in 
his  hands  without  being  subsequently  liable 
to  any  persons  interested  in  it.  In  fact  de- 
fendant said  so  in  his  oral  argument  before 
this  court  upon  the  appeal.  He  declared  to 
the  court  below  he  was  anxious  to  be  re- 
lieved, but  Insisted  on  a  fee  for  his  attorney 
in  the  present  case.  On  the  appeal  many 
points  are  made  against  the  Judgment  which 
are  Inconsistent  with  the  position  taken  be- 
low, and  which  we  do  not  feel  called  upon 
to  examine.  It  is  contended  there  was  no 
trust  in  respect  of  the  $8,000  fund;  or  if 
there  was,  it  was  a  trust  coupled  with  an 
interest;  that  in  the  former  contingency  a 
court  of  equity  would  have  no  Jurisdiction, 
and  in  the  latter  would  have  no  right  to  re- 
move the  trustee;  further,  that  if  it  was  a 
naked  trust,  with  no  interest  in  the  trustee, 
defendant  could  not  be  removed  on  the  mere 
request  of  the  braeflciarles  and  without 
showing  some  cause;  that  in  any  event,  if 
he  was  removed,  he  should  have  been  allowed 
reasonable  compensation  for  his  services 
ranging  over  the  twenty-five  years  he  had 
administered  the  trust  This  case  must  be 
treated  here  as  it  was  presented  to  the  court 
below,  and  nothing  can  be  made  of  the  ar- 
gument, action,  and  testimony  of  defendant 
there,  except  that,  whatever  the  nature  of  his 
obligation,  he  wished  to  be  discharged  from 
it,  and  only  insisted  on  a  fee  for  his  attorney 
in  the  present  case.  He  declared  he  asked 
no  compensation  for  his  services.  Indeed, 
after  making  all  the  foregoing  points  against 
the  Judgment,  and  others,  the  brief  says: 
"If  the  above  promises  be  correct,  it  follows 
the  court  had  no  Jurisdiction  to  t^mlnate 
the  trust  other  than  with  the  consent  of 
the  trustee  himself.  But  that  consent  was 
coupled  with  the  contention  that  the  court 
make  him  an  allowance  for  services  rendered 
(for  a  quarter  of  a  century)  sufficient  to  en- 
able him  to  acquit  himself  of  liability  to  his 
attorney."  What  defendant  demanded  in  the 
court  below  was  "enough  compensation  to 
pay  a  lawyer  to  come  in  here  and  defend  the 
case";  and  he  declared  he  had  discharged 
the  trust  without  compensation.  The  real 
gist  of  the  contention,  if  we  rid  it  of  aU  the 
accessories  attached  to  it  on  the  appeal,  was 
that  defendant  should  be  allowed  a  fee  for 
his  attorney  in  this  suit,  and  the  real  griev- 
ance here  is  the  insufficiency  of  the  ffee  al- 
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lowed.  We  wUl  have  to  dispose  of  the  case 
-with  reference  to  tbls  grievance  solely ;  and 
with  the  best  will  In  the  world  to  aid  the 
learned  counsel  for  defendant  to  obtain  a 
reasonable  fee  in  the  present  case,  we  can 
find  no  ground  to  interfere  with  the  allow- 
ance below,  whether  it  was  reasonable  or  not 
The  defendant  was  trustee  and  had  no  in- 
terest in  the  trust  fund,  and  a  court  of  eq- 
uity has  Jurisdiction  of  this  cause.  Not  a 
particle  of  evidence  was  introduced  to  show 
what  servlceB  the  attorney  had  rendered, 
whether  he  had  rendered  any,  or  what  would 
be  a  reasonable  fee.  Not  only  was  no  evi- 
dence introduced  on  the  subject,  bat  defoid- 
ant  did  not  offer  any;  Indeed,  offered  no 
evidence  at  all,  or  even  made  a  suKgestlon  as 
to  what  would  be  a  reasonable  fee.  Not  an 
exception  was  saved  in  the  case  except  the 
one  to  the  overruling  of  the  motion  for  a 
new  trial,  and  no  Objection  was  made  to  any 
mllng  of  the  court  or  to  the  court's  taking 
the  case  under  advisement  without  hearing 
evidence  about  a  fee.  It  no  doubt  would 
have  been  correct  practice  for  the  court  to 
bear  evidence  as  to  what  services  the  at- 
toniey  had  rendered,  and  to  take  the  opinion 
ol  experts  about  what  would  be  a  reasonable 
fee  for  the  services.  The  real  point  for  de- 
cision is  whether  it  is  reversible  error,  on 
the  complaint  of  defendant,  that  the  court 
did  not  do  these  things  when  it  was  not 
asked  to  do  them.  We  are  perfectly  clear  a 
negative  answer  must  be  given  to  this  in- 
quiry. There  might  be  some  ground  for 
complaint  by  plaintiffs  that  the  attorney  was 
allowed  a  fee  without  showing  what  his 
serrlces  were,  or  their  value;  but  that  de- 
fendant can  complain  when  he  put  forward 
no  offer  of  evidence,  or  demand  for  any  par- 
ticnlar  allowance,  is  an  untenable  position. 
Indeed,  it  seems  doubtful  if  the  plaintiffs 
oonld  complain,  unless  they  had  offered  evi- 
dence on  the  question.  Dorn  v.  Boss,  177 
in.  225,  52  N.  E.  321. 

Bat  it  is  insisted  the  proper  procedure 
was  for  the  court  to  order  defendant  to  ac- 
count as  trustee,  and  then  let  plaintiffs  sur- 
charge or  falsify  the  account,  if  they  desir- 
ed; that  if  this  had  been  done,  defendant 
would  have  been  afforded  an  opportunity  to 
pat  in  a  claim  for  allowance  of  compensation 
to  his  attorney.  Considering  the  suit  was  an 
amicable  one  and  defendant  was  anxious  to 
be  relieved  of  his  trust,  and  only  asked  for  a 
fee  for  his  attorney,  and  the  further  fact 
that  he  bad  pr^tared  an  account  of  his 
stewardship  down  to  the  date  of  the  trial, 
admitted  it  showed  a  balance  in  his  hands, 
and  as  the  court  accepted  this  showing  made 
by  defendant  himself,  we  cannot  put  the 
court  in  the  wrong  for  not  ordering  another 
and  wholly  unnecessary  accounting,  even  if 
ordinarily  the  right  practice  is  as  defendant 
saya  CHearly  it  was  incumbent  on  defend- 
ant. If  he  insisted  on  a  specific  allowance  to 


his  attorney,  to  prove  what  fee  had  been 
agreed  <m  between  him  and  his  attorney,  and 
that  it  would  be  a  reasonable  remuneration 
for  what  the  latter  had  done  in  the  case. 
Having  omitted  to  take  any  steps  to  en- 
lighten the  court  on  the  subject  or  ask  any 
action  ezc^t  the  allowance  of  a  fee,  he  ap- 
pears to  have  chosen  to  leave  the  amount 
to  the  court's  discretion,  unaided  by  testi- 
mony. 

We  are  compelled  to  affirm  the  Judgment 
it  is  so  ordered.    All  concur. 


MUDD  V.  MISSOURI,  K.  &  T.  RT.  CO. 
(St  L«ui8  Court  of  Appeals.    Missouri.    Jan.  4, 

L  Railboads  (I  244*)— Operation  or  Trains 
—Neolioence— "Locomotive  Engine." 
An  inspection  car,  operated  by  a  steam  en- 
gine placed  in  the  center  thereof,  and  designed 
to  run  from  place  to  place  for  use  by  the  officers 
of  the  railroad  In  making  inspectioas,  is  a  loco- 
motive engine  within  a  city  ordinance  limiting 
the  speed  of  engines,  and  requiring  the  giving  of 
signals,  and  within  Rev.  St  180&,  I  1102  (Ann. 
St  1906,  p.  938),  requiring  the  giving  of  sig- 
nals at  crossings,  though  the  term  "locomotive 
engine"  usually  si^ifies  a  steam  engine  used  to 
draw  a  car  or  train  of  cars  along  a  railroad. 

[ESd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  755;    Dec.  Dig.  8  244.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4222,  422a] 

Z  Appeal  and  Ebbos  (S  882*)— Iittitxd  Ca- 

BOB — Submission  of  Issues. 

A  plaintiff,  suing  for  damages  caused  by  his 
team  becoming  frightened  by  an  inspection  car 
on  a  railroad  track,  who  reqaests  an  Instruction 
asking  for  a  finding  whether  the  railroad  ran 
the  car  at  the  time  and  place  in  question,  does 
not  thereby  invite  a  submission  of  the  question 
whether  the  car  Is  a  locomotive  within  a  munic- 
ipal ordinance  regulating  the  speed  of  locomotive 
engines ;  and  he  may  complain  of  the  error  of 
the  court  in  submitting  the  question  to  the  jury, 
instead  of  deciding  as  a  matter  of  law  that  the 
car  Is  within  the  ordinance. 

[EM.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3604 ;   Dec.  Dig.  f  882.*] 

3.  Evidence  (J  686*)  —  Weight  and  Su»ti- 
oiENCT— Positive  ob  Negative  Evidence. 
The  testimony  of  a  driver  of  a  team,  fright- 
ened by  an  inspection  car  operated  on  a  rail- 
road track,  that  the  bell  was  not  rung  nor  whis- 
tle sounded  until  the  car  was  on  the  crossing, 
and  that  he  did  not  see  the  car  because  he  was 
behind  a  building,  is  ix>8itive,  and  is  for  the  jury 
to  weigh  in  comparison  with  contradictory  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  2432,  2434 ;  Dec  Dig.  {  586.*] 

Appeal  from  Circuit  Court  Monroe  Coun- 
ty ;   David  H.  Eby,  Judge. 

Action  by  H.  B.  Mudd  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
From  a  Judgment  for  defendant  plaintiff  ap- 
peals.   Reversed  and  remanded. 

The  first  paragraph  of  the  petition,  on 
which  alone  plaintiff  went  to  the  Jury,  de- 
clared for  damages  resulting  from  alleged 
violations  of  two  municipal  regulations  of  the 
city  of  Monroe,  one  of  which  prohibited  a 
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t>6Hi<>tt,  corporation,  or  company  owning  or 
operating  any  railroad  cars  or  locomotlre  en- 
gine from  running  the  same  within  the  cor- 
porate limits  of  the  city  at  a  greater  speed 
than  10  miles  an  hour,  and  the  other  requir- 
ed every  person,  corporation,  or  company 
owning,  operating,  or  controlling  any  locomo- 
tive engine  or  railroad  cars  In  the  city  limits 
to  attach  a  bell  to  every  such  engine  running 
or  being  propelled  through  the  city,  and 
cause  said  bell  to  be  continuously  rung  while 
passing  through  the  city.  A  breach  of  either 
of  the  regulations  was  declared  to  J)e  a  mis- 
demeanor and  punishable  by  fine.  The  pur- 
•  pose  of  this  action  is  to  recover  for  Injuries 
to  a  team,  road  wagon,  and  harness  belong- 
ing to  plaintiff,  which  Injuries  are  ascribed 
to  the  team  ruimlng  away  from  fright  at  a 
locomotive  engine  operated  on  defendant's 
railway  In  disregard  of  the  aforesaid  regula- 
tions. The  fright  and  runaway  are  alleged 
to  have  been  caused  by  the  team  being  driv- 
en too  near  an  engine  operated  at  a  speed  In 
excess  of  the  ordinance  rate,  and  without  giv- 
ing warning  of  its  proximity  by  the  ringing 
of  a  bell.  The  second  paragraph  of  the  peti- 
tion counts  on  Injuries  charged  to  have  been 
due  to  the  engineer  in  charge  of  the  engine 
carelessly  and  unnecessarily  sounding,  when 
near  plaintiff's  team,  a  steam  whistle  while 
the  engine  was  passing  over  a  crossing, 
and  after  it  had  passed  over.  A  brother  of 
plaintiff  was  driving  the  team  northward  on 
Main  street  In  said  city,  and  toward  defend- 
ant's track.  This  street  was  1,000  feet  west 
of  defendant's  depot,  where  two  freight 
trains  were  at  the  time,  and  cars  were  being 
switched.  A  quarter  of  a  mile  west  of  Main 
street  was  another  street  running  north  and 
south  and  parallel  to  It,  called  Kennedy  street, 
and  one-half  mile  west  was  the  city  tMund- 
ary,  along  which  ran  a  thoroughfare  known 
as  Border  street.  Defendant's  railway  ex- 
tends east  and  west  through  the  town.  Inter- 
secting the  north  and  south  streets  we  have 
mentioned  at  right  angles.  The  railroad  runs 
on  a  dump  considerably  higher  than  Main 
street  Is  south  of  the  track,  and  probably  a 
locomotive  on  the  track  would  have  been 
visible  to  the  driver  of  plaintiff's  team  as 
far  west  as  Border  street,  at  most  points; 
but  a  cabin  standing  about  60  feet  south  of 
the  track,  with  some  trees  behind  It,  more  or 
less  cut  off  a  view  of  the  tracks  to  the  west- 
ward, though  the  extent  of  the  obstruction  Is 
In  dispute  in  the  testimony.  The  driver  said 
his  attention  was  attracted  by  the  two  ft-elght 
trains  at  the  station  to  the  east  as  he  drove 
northward,  and  he  stopped  at  a  culvert  150 
feet  south  of  the  railroad  crossing  until  he 
saw  he  could  go  ahead  without  danger  to  the 
team  from  these  trains.  He  testified  he  nei- 
ther saw  nor  heard  an  approaching  train 
from  the  west,  and  knew  nothing  of  the 
proximity  of  the  engine  which  frightened  the 
horses,  until  It  was  nearly  on  him  at  the 
crossing,  though  he  looked  and  listened  for 
a  train  from  the  west;   that  his  view  was 


obstmcted  by  the  cabin  and  trees  mentioned ; 
that  when  within  20  or  80  feet  of  the  cross- 
ing an  engine  ran  over  the  crossing  from  the- 
west,  whistling  and  ringing  the  bell,  an«X 
thereby  frightening  the  horses,  which  raik 
back,  pitched  him  over,  and  ran  away.  There- 
was  testimony  that  prior  to  this  incident  the- 
horses  were  gentle,  not  afraid  of  trains,  and 
never  had  run  away,  but  afterwards  couIA 
not  be  driven  near  an  engine,  and  on  two- 
occasions  took  fright  and  ran  away;  that 
before  the  first  fright  they  were  reasonably 
worth  $700,  and  afterwards  were  only  worth- 
fSOO;  that  plaintiff  paid  small  sums  for  re- 
pairs to  the  wagon  and  harness.  The  englne- 
or  vehicle  at  which  the  horses  took  fright  Is 
denominated  an  "inspection  car,"  and  was 
used  by  the  officials  of  the  company  to  ride- 
over  the  road  when  Inspecting  culverts  and 
bridges.  It  was  12  feet  high,  20  feet  long;. 
had  an  upright  boiler  in  the  middle  with  a 
canopy  top;  had  a  carrying  capacity  of  six 
passengers;  was  operated  by  steam;  had  a 
bell  and  whistle  like  those  on  an  ordinary 
locomotive.  Its  average  running  speed  was 
12  to  18  miles  an  hour,  and  Its  weight  16,00(V 
pounds  when  equipped  with  coal  and  water. 
One  witness  described  it  as  resembling  a 
large  automobile  car,  with  two  seats  in  front 
facing  forward,  and  Immediately  back  of 
those  seats  the  engine  and  boiler.  The  engi- 
neer rode  in  the  rear  of  the  car,  and  was- 
t>oth  engineer  and  fireman.  The  water  was 
carried  In  a  tank  on  top  or  at  the  sides  of  the 
boiler,  the  coal  in  a  bin  in  the  rear  of  the- 
car,  and  the  boiler  was  about  4  feet  in  di- 
ameter. The  roof  was  7  feet  from  the  floor, 
and  the  floor  six  Inches  from  the  track.  Tbe- 
wheels  were  on  the  sides  of  the  vehicle,  with 
the  rear  seat  extending  over  them.  It  car- 
ried a  headlight  a  little  smaller  than  a  regu- 
lar engine,  and  a  bell  about  as  large  as  ane 
engine  bell.  Both  briefs  concede  there  was 
contradictory  testimony  on  the  main  Issues 
of  fact,  but  perhaps  do  not  entirely  agree- 
what  those  Issues  were. 

The  first  instruction  was  as  follows:  "(1> 
The  court  instructs  the  Jury  that.  If  you  find 
and  believe  from  the  evidence  in  the  cause 
that  on  or  about  the  2d  day  of  May,  1904, 
one  William  Mudd  was  at  the  instance  and 
direction  of  the  plaintiff  driving  a  team  ot 
horses  and  road  wagon  belonging  to  plaintiff, 
north  on  Main  street  in  Monroe  City,  Mo.,  to- 
ward the  point  where  said  street  Is  croeae^ 
by  defendant's  railroad  tracks;  that  said 
team  was  a  reasonably  safe  one  to  drive  In 
the  proximity  of  railroad  tracks  being  op- 
erated by  railroad  companies,  and  that  as  he 
approached  the  defendant's  said  track  he 
stopped  at  a  reasonably  safe  distance  there- 
from, considering  the  character  and  disposi- 
tion of  said  team,  and  looked  and  listened  for 
the  approach  of  engines  or  trains,  and  saw 
and  heard  none ;  that  after  so  stopping,  look- 
ing, and  listening,  be,  while  in  the  exercise 
of  ordinary  care  and  caution,  if  such  is  the 
fact,  continued  to  approach  said  track,  and 
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when  within  a  few  feet  thereof  defendant's 
agents,  serrantg  and  employes  ran  a  locomo- 
tire  engine  over  its  track  at  said  point,  and 
In  front  of  aald  team,  thereby  frightening  it, 
on  account  of  Its  close  proximity  to  the  said 
railroad  track,  and  causing  it  to  run  away, 
ty  whlcA  it  was  injured,  and  plaintiffs  road 
wagon  and  harness  were  broken  and  injured ; 
and  if  you  further  find  that  the  close  prox- 
imity of  said  team  to  defendant's  track  at 
said  time  and  place  (if  so  the  Jui?  find)  was 
caused  or  brought  about  by  defendant's  run- 
ning its  said  locomotive  engine  (If  it  did  run 
«ne)  at  a  greater  rate  of  speed  than  10  miles 
an  hour  within  the  corporate  limits  of  Mon- 
roe City,  or  by  the  failure,  if  any,  of  the  de- 
fendant company  to  cause  to  be  continuously 
rung  a  btU  attached  to  such  engine  while  it 
was  passing  through  the  corporate  limits  of 
said  city — ^tben  your  verdict  must  be  for  the 
plaintiff  on  the  first  count  of  the  petition." 
A  verdict  was  returned  for  defendant,  and 
plaintiff  appealed,  assigning  for  errors  that 
the  court  compelled  him  to  elect  between  two 
comits  of  bis  petition,  and  gave  two  mislead- 
ing Instructions  at  defendant's  request. 

Bagland  ft  McAllister  and  James  P.  Boyd, 
for  aivellsnt.  Geo.  P.  B.  Jackson,  for  re- 
qiondent: 

GOODE.  J.  (after  stating  the  facts  as 
above).  The  court  advised  the  Jury,  if  they 
found  from  the  evidence  the  vehicle  called  by 
the  witnesses  an  "inspection  car"  was  not  a 
locomotive  engine,  then  It  was  not  subject  to 
the  statutory  r^ulation  requiring  a  whistle 
to  be  sounded  or  a  bell  rung  when  approach- 
ing a  road  or  street  crossing  in  the  city  of 
Honroe.  The  petition  counted  on  a  munici- 
pal regulation,  and  not  on  the  statute,  as  the 
instmctlOB  Implied.  However,  we  have  no 
doubt  the  car  or  engine  which  frightened  the 
team  was  a  locomotive  engine  within  the 
meaning  twth  of  the  city  ordinance  and  of 
the  statute,  requiring  a  hell  to  be  rung  or  a 
whistie  sounded  by  a  locomotive  when  with- 
in 80  rods  of  the  intersection  of  a  railroad 
and  a  road  or  street  Rev.  St.  1899,  f  1102 
(Ann.  St  1906,  p.  938).  The  statute  and  the 
ordinance  were  alike  intended  for  the  pro- 
tection of  persons  and  property  crossing  or 
about  to  cross  railway  tracks.  Evans  v.  Rail- 
road, 62  Mo.  48.  Every  reason  for  exacting 
a  warning  by  whisUe  or  bell,  when  an  ordi- 
nary locomotive  draws  near  a  crossing,  ap- 
plied to  the  Inspection  car,  which  was  as  dan- 
gerous to  travders  as  a  common  locomotive. 
Besides  It  was,  by  strict  definition,  a  loco- 
motive engine,  being  a  vehicle  moved  by  a 
•team  engine  and  designed  to  run  over  the 
track  of  a  railroad  from  place  to  place.  Jar- 
vis  V.  Hitch  (Ind.  App.)  65  N.  E.  608;  Fallon 
V.  Railroad,  171  Mass.  249,  50  N.  B.  636; 
Stnnataan  t.  Railroad,  84  N.  Y.  308;  Web- 
ster's Int  Diet  (1910  Ed.)  p.  1267,  word  "Lo- 
comotive." It  is  true  the  name  "locomotive 
engine'*  Is  usually  understood  to  signify  a 
Steam  engliie  used  to  draw  a  car  or  train  of 


cars  along  a  railroad  track  (Murphy  r.  Wil- 
son. 52  L.  J.  Q.  B.  534),  and  the  engine  in 
question  drew  neither,  but,  being  in  the  mid- 
dle of  the  car,  propelled  it  along  the  track. 
This  unlikeness  to  an  ordinary  locomotive 
should  not  be  held  to  constitute  it  an  engine 
of  another  sort  than  a  locomotive  engine  with- 
in the  meaning  of  the  municipal  ordinance 
or  the  statute.  Plainly  such  an  engine  could 
do  the  very  mischief  at  a  crossing  which  both 
the  statute  and  the  ordinance  were  enacted 
to  prevent  In  Henson  v.  Railroad,  110  Mo. 
App.  595,  85  S.  W.  597,  this  court  held  a  ve- 
hicle called  a  "speeder,"  which  was  like  a 
hand  car,  and  operated  by  a  small  gasoline 
engine  underneath  the  floor  of  the  car,  was 
not  a  locomotive  engine  within  the  intention 
of  section  1106,  Rev.  St  1899,  saying  the 
word  "locomotive"  was  used  in  the  section 
in  connection  with  the  word  "train,"  and 
meant  a  steam  locomotive  In  common  use  by 
railfoad  companies  for  the  purpose  of  mov- 
ing trains  and  cars.  That  contrivance  was 
altogether  different  from  the  vehicle  In  ques- 
tion, which,  as  said,  was  a  car  intended  to 
carry  passengers,  and  to  be  propelled  over 
railroad  tracks  by  a  steam  engine.  More- 
over, it  was  equipi)ed  with  a  bell  and  steam 
whistie  of  the  ordinary  size,  to  be  rung  or 
blown  as  those  on  common  locomotives  are. 
We  hold  the  court  committed  error  prejudi- 
cial to  plaintiff  in  leaving  It  to  the  Jury  to 
say  whether  or  not  the  inspection  car  was 
a  locomotive  engine. 

Counsel  for  defendant  insists  plaintiff  ought 
not  to  be  beard  to  complain  of  this  instruc- 
tion, because,  in  the  first  instruction  granted 
at  his  request,  he  made  an  issue  for  the  Ju- 
ry as  to  the  character  of  the  engine  in  the 
last  paragraph.  Defendant's  counsel  reasons 
that  by  the  words  "if  it  did  run  one"  (i.  e. 
a  locomotive  engine),  etc.,  plaintiff  left  it  to 
the  Jury  to  say  whether  the  lnsx)ectIon  car 
was  a  locomotive  engine,  because,  as  the  fact 
that  defendant  ran  the  inspection  car  In  the 
city  of  Monroe  at  the  time  alleged  was  not 
diluted,  plaintiff's  counsel  could  only  have 
meant  by  the  words  "if  it  did  run  one"  to 
submit  the  question  of  whether  the  inspection 
car,  which  was  conceded  to  have  been  run, 
was  a  locomotive  engine  in  the  sense  of  the 
statute  and  the  ordinance.  If  It  could  fair- 
ly be  said  plaintiff  Invited  the  submission  of 
this  question,  his  complaint  would  not  be 
heeded ;  but  we  cannot  say  this  is  the  effect 
of  the  first  instruction.  We  grant  It  was 
unnecessary  to  ask  the  Jury  to  say  whether 
the  Inspection  car  was  operated  over  defend- 
ant's track  in  Monroe  City  at  the  time  of  the 
accident.  But  the  sense  of  the  words  "If  it 
did  run  one."  when  read  in  connection  with 
the  remainder  of  the  instruction,  would  be 
strained  by  holding  they  made  the  character 
of  the  car  a  question  for  the  Jury.  Those 
words  were  meant  to  reiterate  the  hypothet- 
ical fact  the  Jury  were  required  to  find  in  the 
preceding  portion  of  the  instruction,  namely, 
that  "defendant's  agents,  servants,  and  ea- 
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ployte  ran  a  locomotlye  engine  over  Its  track 
at  Bald  point,"  etc.,  meaning  not  to  ask-  a 
finding  of  whether  the  inspection  car  was  a 
locomotive  engine,  but  to  ask  what  was,  per- 
haps, an  unnecessary  finding,  of  whether  de- 
fendant ran  It  at  the  time  and  place  in  ques- 
tion. 

It  Is  contended  all  the  substantial  evidence 
on  the  issue  tended  to  X'ro'^e  the  bell  on  the 
Inspection  car  was  rung  continuously  as  it 
approached  the  crossing,  but  this  position  is 
untenable.  The  driver  of  the  team  testified 
unequivocally  the  bell  was  not  rung  or  the 
whistle  sounded  until  the  car  was  on  the 
crossing,  and  he  did  not  see  the  car  because 
he  was  behind  the  shanty,  and  it  gave  him 
no  warning.  That  testimony  was  of  a  pos- 
itive instead  of  a  negative  character,  and  was 
for  the  Jury  to  weigh  in  comparison  with 
contradictory  testimony. 

Plaintiff  voluntarily,  and  not  by  compulsion 
of  the  court,  elected  to  stand  on  the 'first 
count  of  the  petition. 

We  say  nothing  about  whether  the  suppos- 
ed alteration  in  the  disposition  of  the  horses 
in  consequence  of  their  fright  is  a  proper  ele- 
ment of  damages,  as  the  point  bad  not  been 
briefed,  and  there  were  items  of  damages 
consisting  of  money  paid  for  repairs  to  the 
wagon  and  harness. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    AH  concur. 


STATE  V.  FAUGHT  et  al. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

10,  1910.) 

1.  Cbiminal  Law  (J  1159*)— Rsview— Ques- 
tions OF  Fact. 

A  conviction  will  not  be  reversed  on  the 
groand  that  the  verdict  is  against  the  evidence, 
unless  there  is  a  total  absence  of  evidence,  or  it 
fails  so  completely  to  support  the  verdict  that 
the  necessary  Inference  is  that  the  Jury  acted 
from  prejudice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  IMg.  §  3075;    Dec.  Dig.  %  1159.*] 

2.  Witnesses  (§  246*)— Reluctance  to  Tes- 
TiFT— Examination  by  Judge. 

Where  a  witness  shows  a  reluctance  to  tell 
the  whole  truth,  tlie  court  may  ask  such  ques- 
tions as  are  calculated  to  assist  the  jury  to  as- 
certain the  truth. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {$  85a_856:  Dec.  Dig.  §  246;*  Crim- 
inal Law,  Cent  Dig.  i  1525.] 

3.  Cbiminai,  Law  (§  721*)— Trial— Remarks 
OF  Counsel. 

Remarks  of  the  prosecuting  attorney  that 
all  the  jury  has  to  consider  in  this  case  "is  the 
evidence  on  the  part  of  the  state,  because  there 
is  no  evidence  on  the  part  of  defendants,"  can- 
not be  construed  as  referring  to  the  failure  of 
defendants  to  testify  in  their  own  l>ebalf. 

[E3d.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  f  1672;    Dec.  Dig.  {  721.*] 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty; John  T.  Moore,  Judge. 
Lon  Faugbt,  William  Beverage  and  Nelse 


Fisher  were  convicted  of  gambling,  and  ap- 
peal.   Affirmed. 

0.  Purd  Hays,  for  appellants.  Fred  W. 
Barrett,  for  the  State. 

NIXON,  P.  J.  At  the  August  term,  1908, 
of  the  circuit  court  of  Christian  county.  Mo., 
the  following  information  was  filed  by  the 
prosecuting  attorney  (formal  parts  omitted): 
"Fred  W.  Barrett,  prosecuting  attorney  with- 
in and  for  the  county  of  Christian,  In  the 
state  of  Missouri,  informs  the  court  under 
his  official  oath,  and  upon  bis  best  informa- 
tion and  belief,  that  Lon  Faugbt,  William 
Beverage,  and  Nelse  Fisher,  on  or  about  the- 
15tb  day  of  August,  1908,  in  the  said  county 
of  Christian,  in  the  state  of  Missouri,  did. 
then  and  there  unlawfully,  willfully,  play  at 
a  game  of  chance,  to  wit,  a  game  of  poker,, 
with  each  other  for  money,  to  wit,  10  cent 
ante,  and  for  property  and  gain,  wlilcb  said, 
game  of  poker  was  a  game  of  cards,  and. 
played  therewith,  adapted  to,  and  used  In. 
playing  games  of  chance  for  money,  proper- 
ty, and  gain,  and  which  said  game  of  poker 
was  a  game  of  chance,  and  which  chance  was- 
a  material  element,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the- 
state."  It  will  be  seen  that  this  was  a  charge 
for  playing  a  game  of  poker  by  appellants 
with  a  10  cent  ante  for  property  and  gain 
with  cards,  charged  to  be  a  gambling  device. 
On  November  18,  1908,  upon  a  trial  before  a- 
Jury,  the  defendants  filed  a  demurrer  to  the- 
evidence  Introduced  by  the  state,  which  was 
by  the  court  overruled  and  exceptions  saved. 
The  Jury  assessed  the  punishment  of  the  de-  ' 
fendants  at  $25  each.  They  have  perfected- 
an  appeal  to  this  court. 

Three  points  are  made  by  appellants  why 
this  appellate  court  should  reverse  the  Judg- 
ment and  grant  a  new  trial:  (1)  Because  the 
trial  court  erred  In  overruling  their  demurrer 
to  the  evidence;  (2)  Because  of  improper  re- 
marlis  of  the  trial  Judge;  (3)  Because  of  im- 
proper remarks  by  tlie  prosecuting  attorney 
in  his  closing  argument 

1.  The  objection  that  there  was  not  suf- 
ficient evidence  is  wholly  without  foundation. 
There  was  sufficient  evidence  from  which  the- 
jury  were  authorized  to  find  the  guilt  of  the 
defendants,  and  their  finding  is  well  support- 
ed by  the  testimony  in  the  case.  The  witness 
for  the  state  testified  that  the  defendants 
were  playing  cards  for  money,  and  the  facts- 
and  circumstances  detailed  in  evidence  amply 
warranted  the  finding  that  they  were  guilty 
of  playing  a  game  of  poker  as  charged  In  the  , 
Information.  It  has  been  repeatedly  held  in 
this  state  that  an  appellate  court  will  not 
weigh  the  evidence  if  there  is  substantial  tes- 
timony from  which  the  Jury  might  reasonably 
have  found  their  verdict;  and  an  appellate 
court  will  not  reverse  a  Judgment  in  a  crim- 
inal case,  on  the  ground  that  the  verdict  Is 
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against  tbe  evidence,  nnless  there  is  a  total 
absence  of  eivldence  or  it  falls  so  completely 
to  support  the  verdict  that  the  necessary  in- 
ference Is  that  the  Jury  must  have  acted  from 
prejudice  and  partiality.  State  v.  Muslck,  71 
Mo.  401 :  State  r.  Preston,  77  Mo.  284;  State 
T.  Glahn,  97  Mo.  679,  11  8.  W.  260.  The  de- 
murrer to  the  evidence  was  properly  over- 
ruled. 

2.  It  is  charged  as  a  ground  for  reversal 
that  the  court  In  examining  ibe  witness 
George  Liawson  remarked  to  the  witness,  in 
the  presence  of  the  Jury,  that  he  thought  the 
witness  knew  what  the  game  of  poker  was. 
To  this  the  reply  Is  suflSdent  that  no  remark 
of  tliis  kind  appears  In  the  record  brought 
here  for  oar  consideration.  Another  error  al- 
leged to  have  been  committed  by  the  trial 
judge  was  that  he  tried  to  make  the  witness 
George  Lawson  say  that  the  witness  knew  the 
game  played  with  cards  was  poker,  when  the 
witness  said  he  did  not  know.  This  conten- 
tion is  equally  flimsy.  The  conduct  of  the 
trial  Judge  throughout  the  trlal„  and  in  the 
examination  of  this  witness  and  in  asking  the 
questions,  -was  such  as  the  law  allows.  The 
court  had  a  right,  when  the  witness  displayed 
a  reluctance  to  tell  the  whole  truth,  in  fur- 
therance of  Justice  and  in  a  proper  manner, 
to  ask  questions  calculated  to  assist  the  Jury 
In  ascertaining  the  truth.  His  conduct  In  this 
respect  is  not  subject  to  the  criticism  of  ap- 
pellants' counsel,  but  was  in  the  line  of  his 
duty,  and  receives  the  approval  and  commen- 
dation of  this  court 

3.  The  remarks  of  the  prosecuting  attorney 
Id  his  closing  argument,  to  which  objection 
was  made,  and  on  which  a  reversal  of  the 
judgment  is  demanded,  were  as  follows: 
"Gentlemen  of  the  Jury,  all  you  have  to  con- 
sider In  this  case  is  the  evidence  on  the  part 
of  the  state,  because  there  is  no  evidence  on 
the  part  of  the  defendants."  This  statement 
by  the  prosecuting  attorney  is  not  subject  to 
any  adverse  criticlBm.  It  Is  impossible  to 
construe  the  above  remarks  of  the  prosecutor 
as  referring  to  the  fact  that  the  defendants 
did  not  testify.  There  are  no  substantial 
gromids  of  objection  to  this  statement. 

The  record  in  this  case  discloses  that  the 
Code  of  Criminal  Procedure  has  been  faith- 
fully followed,  that  the  defendants  had  a 
fair  trial  by  a  Jury  of  their  countrymen,  and 
that  upon  a  full  investigation  of  the  crime 
with  which  they  were  properly  charged  they 
have  been  duly  and  propei;Iy  convicted.  The 
judgment  is  accordingly  affirmed.   All  concur. 


HILBURN  V.  PHCBNIX  INS.  CO. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

10,  1910.) 

L  IR80KARCK  (I  684*)— AonoNB— Petition— 
AixEOATioRS— Seut-Skbviro  Aixboations. 
Where  In  a  suit  on  a  fire  policy  the  petition 
alleged  that  Insured  submittea  to  an  examina- 
tion ooder  oath  by  defendant's  agents,  and  offer- 


ed to  arbitrate  the  amount  of  loss,  both  of  which 
the  policy  required,  the  allegations  were  not  self- 
serving  for  the  purpose  of  prejudicing  defendant, 
but  were  proper  to  show  compliance  with  the 
conditions  of  uie  policy. 

[Ed.    Note. — For  other  cases,   see   Insurance, 
Cent.  Dig.  |i  1593, 1608;  Dec.  Dig.  i  634.*] 

2.  Pleading    (J    408*)— Defects— Petitiow— 
Waiveb— Waiveb  bt  Answering. 

By  answering  the  petition  after  its  motion 
to  strike  out  parts  thereof  as  self-serving  alle- 
gations had  been  overruled,  and  going  to  trial, 
aefendant  waived  any  error  in  denying  the  mo- 
tion to  strike. 

[EM.    Note.— For    other    cases,    see    Pleading, 
Cent.  Dig.  |  1426;   Dec  Dig.  !  426.*] 

3.  Appeal  and   Bbbob  (|   1042*)— Habuless 
Ebbob— Refusal  to  Stbike— Cube  bt  Veb- 

DICT. 

Any  error  in  refusing  to  strike  as  self-serv- 
ing allegations  averments  of  the  petition  in  an 
action  on  a  fire  policy  that  plaintiff  submitted 
to  an  examination  under  oath  by  the  company, 
and  had  offered  to  aii>itrate  the  amount  of  the 
loss,  would  not  be  material  after  verdict  for 
plalnMff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4114;   Dec  Dig.  f  1042.*] 

4.  Evidence  ({  213*)— ADiaasioN— Oitkb  or 
CoicpBOidsi^ 

In  order  to  make  an  offer  of  compromise  in- 
admissible, it  must  have  been  expressly  made 
without  prejudice  or  during  negotiations  for  a 
settlement  to  bring  about  which  the  offer  was 
made,  and,  where  there  was  no  proof  of  negotia- 
tions for  compromise,  plaintiff  could  testify  that 
defendant  made  her  an  offer  of  settlement,  but 
they  did  not  settle ;  such  testimony  being  mere- 
ly the  recital  of  a  fact 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  I  745;  Dec  Dig.  {  213.*] 

6.  Tbial  (8  96*)— Objections— Admission  of 

Evidence — E>videnoe  Adkibsible  in  Pabt. 

A  motion  to  strike  the  whole  of  an  answer 

of  a  witness  which  was  in  part  admissible  was 

properly  denied. 
[Bd.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  {  248;   Dec  Dig.  §  96.*] 

6.  INSUBANCE  (5  665*)— Actions— SumciEN- 

CT   OF   EJVIDENCE. 

In  an  action  on  a  fire  policy,  evidence  held 
not  to  show  that  insured  kept  gasoline  within 
the  building  containing  the  insured  property,  in 
violation  of  a  warranty  against  doing  so. 

[EM.   Note. — For  other  cases,   see   Insurance, 
Cent.  Dig.  |  1714;    Dec  Dig.  |  665.*] 

7.  Insubance  (!  645*)— Actions— Failube  to 
Prove  Loss—Pleading — Necessity. 

Failure  to  make  proof  of  loss  according  to 
the  terms  of  a  fire  policy  should  have  been 
specially  pleaded  in  the  answer  to  be  available 
as  a  defense  to  an  action  on  the  policy,  so 
that  an  allegation  in  the  petition  of  compliance 
therewith  was  not  put  in  issue  by  a  general 
denial. 

[EJd.   Note.— For  other  cases,   see   Insurance, 
Cent  Dig.  |  1639;   Dec.  Dig.  i  645.*] 

&    iNStTBANCE     (g     559*)  —  FiBE     iNStTBANCB  — 

Pboof  of  Loss— Waiveb. 

An  Insurance  company  waived  proof  of  loss 
as  required  by  the  policy  by  denying  liability 
thereon  and  refusing  to  pay. 

[EJd.   Note.— For  other  cases,  see   Insurance, 
Cent  Dig.  I  1391 ;    Dec  Dig.  g  559.*] 

9.  Trial  (J  143*)— Jijbt  Question— Weight 

OF  Evidence. 

The  Jury  are  the  sole  judges  of  the  weight 
and  the  credibility  of  conflicting  testimony. 

[E>d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  342,  343;    Dec.  Dig.  g  143.*] 
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10.  Appeal  amd  E^bbob  (S  1002*)— Findinqs— 
conclusrvkness— conflictino  evidence. 

The  findings  of  the  jury  on  conflicting  evi- 
dence are  conclusive  on  appeal. 

[EM.  Note. — Fob  other  cases,  gee  Appeal  and 
Error,  Cent.  Dig.  i  3835;   Dec  Dig.  f  1002.*] 

11.  INSUBANOK    (§    378*)— BBTOPPKI/— KSOWL- 
EDOE  OF  AOKNTB— OWNBBSHIP  OF  BUILDINO. 

Notice  to  an  agent  acquired  during  his 
agency  of  facts  relating  to  a  transaction  within 
its  scope  is  notice  to  the  principal,  and,  where 
an  agent  issued  an  insurance  policy  with  the 
understanding  that  insured  did  not  own  the 
building  in  which  the  property  was,  but  merely 
rented  it,  the  company  cannot  claim  that  insur- 
ed made  any  misrepresentation  or  warranty  as 
to  its  ownership  by  accepting  the  policy  which 
stipulated  that  insured  was  the  sole  owner  of 
the  building. 

VEH.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  {  968;   Dec.  Dig.  |  37a*] 

12.  insubanob  (i  600*)— fibk  insubanck  — 
Valued  Pouct. 

Where  the  value  of  personal  property  insur- 
«d  is  fixed  by  the  policy,  its  value  cannot  there- 
after be  questioned,  Rev.  St  1890,  |  79C9,i  pro- 
hibiting defendant  in  suits  on  fire  insurance  pol- 
icies from  denying  that  the  property  was  worth 
-when  the  iwlicy  was  issued  the  full  amount  in- 
■sured  therein,  and  making  the  amount  insured 
the  measure  of  damages  in  case  of  total  loss, 
less  depreciation  in  value  since  the  policy  was 
issued. 

[E3d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {§  1275,  1276;  Dec.  Dig.  {  500.*] 

13.  INBUBANCK  (J  660*)  —  FiBE  INBUBANOB — 

Actions— iNSTBucnoNS — Value   of   Pbop- 

EBTT— NECESSITT  OF  BTATINO. 

In  an  action  on  a  valued  fire  policy,  it  was 
aot  necessary  to  state  the  value  of  the  insured 
goods  in  the  instructions,  where  there  wajs  no 
evidence  that  it  had  depreciated  since  the  policy 
was  issued. 

[E2d.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1780;  Dec.  Dig.  I  669.*] 

Appeal  from  Circuit  Conrt,  Barton  County ; 
J.  B.  McGllvray,  Special  Judge. 

Action  by  Susan  Hllbum  against  the  Pbce- 
Dlx  Insurance  Company.  From  a  Judgment 
(or  plaintiff,  defendant  appeals.    Affirmed. 

See,  also,  129  Mo.  App.  670,  108  S.  W.  576. 

Susan  Hllbum,  the  respondent,  on  the  14th 
day  of  June,  1906,  was  living  at  Mlnden- 
mlnes,  Barton  county.  Mo.  One  H.  C.  Chan- 
cellor was  the  local  agent  of  the  Phcenix  In- 
surance Company  at  that  place.  The  appel- 
lant through  Its  said  agent  issued  the  re- 
spondent a  policy  of  Insurance  against  fire 
for  a  period  of  three  years  from  that  date, 
whereby,  in  consideration  of  ttie  payment  by 
respondent  of  a  premium  and  policy  fee,  re- 
spondent was  insured  against  fire  In  an 
amount  not  to  exceed  $500  upon  hotisefaold 
and  other  goods  while  contained  in  a  build- 
ing specified  in  the  policy  in  the  town  of  Mln- 
denminea. 

The  petition  alleges  the  taking  out  of  the 
policy,  the  payment  of  the  premium,  the 
amount  of  the  policy — $500 — a  description  of 
the  property  Insured,  and  that  the  building 
In  which  the  articles  insured  were  kept  was 
a  shingle  roof  frame  building;  that  the  ar- 
ticles Insured  were  of  the  value  of  $800,  and 


that  the  Insurance  was  to  run  for  a  period  of 
three  years  from  June,  1906;  further,  that 
at  the  time  the  policy  was  Issued  she  was  the 
sole  and  unconditional  owner  of  the  property 
insured ;  that  In  August,  1906,  after  the  poli- 
cy was  Issued  and  while  it  was  In  force,  the 
property  was  totally  destroyed  by  fire,  and 
that  respondent's  damage  and  loss  amounted 
to  the  sum  of  $800,  the  value  of  the  goods 
on  that  date;  that  within  6  days  after  the 
loss  by  fire  she  gave  the  defendant  notice  in 
writing  of  the  loss,  and  within  30  days  from 
the  date  of  the  fire  rendered  a  particular  and 
specific  account  of  such  loss,  which  was  signed 
and  sworn  to  by  her,  stating  that  there  was 
no  other  Insurance  on  the  property  and  gave 
the  written  portion  of  such  policy  thereon ; 
that  she  also  gave  thereon  the  actual  cash 
value  of  such  property,  specifically  stated, 
and  her  interest  therein,  and  that  it  was  not 
incumbered,  and  when  and  how  the  fire  origi- 
nated. Respondent  further  alleged  that,  at 
the  request  of  appellant,  she  submitted  to  an 
examination  under  oath  by  agents  and  repre- 
sentatives of  the  appellant,  and  subscribed  to 
such  examination  when  reduced  to  writing, 
and  that  she  exhibited  to  the  agents  of  appel- 
lant all  that  remained  of  the  property  that 
was  covered  by  the  policy  for  their  examina- 
tion; that  she  and  the  appellant  failed  to 
agree  on  the  value  of  and  damage  to  the 
property  covered  by  said  policy,  and  that  she 
afterwards  offered  to  submit  the  amount  of 
loss  or  damage  to  competent  arbitrators,  as 
provided  for  in  said  policy,  but  that  appellant 
refused;  that  she  had  performed  fully  all 
the  conditions  of  the  policy  in  due  Ume  after 
the  fire.  She  asked  Judgment  for  $500,  with 
Interest  at  6  per  cent  from  the  19th  day  of 
September,  1906.  A  general  demurrer  was 
filed  to  this  petition,  which  was  by  the  court 
overruled. 

Subsequently  the  defendant  below  filed  a. 
motion  to  strike  out  parts  of  the  petition  on 
the  ground  that  the  matter  sought  to  be 
stricken  out  was  irrelevant  and  frivolous, 
and  was  merely  an  effort  to  create  prejudice 
against  the  defendant  The  language  sought 
to  be  stricken  out  is  as  follows:  "Plaintiff 
further  states  that  she  has  submitted  at  the 
request  of  the  defendant  to  ezaminaiion  un- 
der oath  by  agents  and  representatives  ap- 
pointed by  the  defendant,  and  subscribed  to 
such  examination  when  reduced  to  writing 
and  exhibited  to  the  agents  and  representa- 
tives of  the  defendant  all  that  remained  of 
the  property  that  was  covered  by  this  jwllcy, 
damaged  or  not  damaged,  for  their  examina- 
tion  for  this  defendant  Plaintiff  further 
states  that  she  and  the  defendant  failed  to 
agree  upon  the  amount  of  sound  value  and 
of  damage  to  the  property  covered  by  said 
policy,  and  she  afterwards  offered  to  submit 
the  amount  of  loss  or  damage  to  competent 
and  impartial  arbitrators,  as  provided  for  in 
said  policy,  but  that  the  defendant  has  failed. 
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rcffoMd,  and  neglected  to  rabmit  to  aaeh  ar- 
bitration the  amount  of  loss  or  damage  to  the 
property  covered  by  said  policy."  This  mo- 
tion was  by  the  court  overruled. 

The  anawer  filed  by  the  appellant  pleaded 
■erea  separate  defenses — after  setting  up  a 
general,  denial — ^wtalcb  are  briefly  stated  as 
Mlowa: 

(1)  That  whereas  the  policy  covered  the 
goods  '^vhlle  situate  on  and  confined  to,  prem- 
ises actually  owned  and  occupied  by  assured," 
■he  never  owned  the  premises,  but  was  ten- 
ant only. 

(9  That  plalntltf  was  not  the  sole  owner  of 
the  goods;  her  husband  having  an  interest 
tberdn. 

(3)  That  In  her  oral  application  she  had 
misrepresented  as  to  previous  fires,  stating 
that  she  had  had  none,  whereas  she  really 
had  had  three. 

(4)  That  In  her  application  she  had  grossly 
misrepresented  as  to  the  value  of  the  goods 
the  wanted  Insured. 

(5)  That  the  day  before  the  fire  she  had 
porchased  and  taken  home  a  gallon  of  gaso- 
line. In  violation  of  the  policy ;  she  having  no 
gasoline  stove. 

(6)  That  in  her  alleged  proof  of  loss  she 
grossly  misrepresented  the  value  of  the  prop- 
erty destroyed,  to  mislead  defendant. 

(T)  That  In  her  previous  examination  under 
oath  she  falsely  testified  that  among  the  ar- 
ticles lost  were  a  steel  range  of  the  value  of 
$65  and  one  organ  of  the  value  of  $125,  and 
many  other  articles,  whereas  they  had  been 
lost  in  her  previous  fire  at  Springfield. 

Defendant  tendered  bade  the  premium, 
with  interest,  and  asked  that  the  policy  be 
canceled  and  for  naught  held.  The  plaintiff 
below  filed  a  replication,  being  a  specific  de- 
nial of  the  new  matter  set  up  in  the  answer. 
Plaintiff  obtained  Judgment  In  the  trial  court 
for  $570  and  costs,  and  the  defendant  per- 
fected Its  appeal  to  this  court  In  due  form. 
After  a  former  trial  this  case  was  appealed 
to  the  Kansas  City  Court  of  Appeals  and  de- 
cided at  the  October  term,  1907,  the  decision 
appearing  in  129  Mo.  App.,  at  page  670,  108  S. 
W.  576.  The  Judgment  for  plaintiff  was  there 
reversed,  and  the  cause  remanded  for  a  new 
trial.  The  plaintiff  amended  her  petition  to 
meet  the  requirements  of  the  decision  of  the 
Kansas  City  Court  of  Appeals.  The  answer 
of  the  defendant  tenders  practically  the  same 
issues  as  the  answer  in  the  former  ease,  with 
the  addition  of  the  first  special  defense  that 
the  goods  were  In  a  building  not  owned  by 
the  plaintiff  and  hi  which  she  was  only  a 
tenant 

Fyke  ft  Snider,  COIe^  Burnett  ft  Moore,  for 
appellanL    H.  W.  Tlmmonds,  for  respondent 

NIXON,  P.  3.  (after  stetlng  the  facts  as 
above).  1.  The  trial  court  did  not  commit 
an  error  in  overruling  apiiellant's  motion 
to  strike  out  part  of  the  amended  petition. 
The  part  sought  to  be  stricken  out  alleged 
that  plaintiff  had  submitted  to  an  exami- 
nation under  oath  by  the  agents  and  rep- 
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resentattves  of  the  defendant,  and  that  she 
had  offered  to  arbitrate  the  amount  of  the 
loss  or  damage.  The  policy  Issued  to  plain- 
tiff required  her  to  submit  to  such  examina- 
tion and  it  also  provided  for  an  arbitration. 
These  allegations  were  not  self-serving  acts, 
but  the  fulfillment  of  the  conditions  required 
by  the  contract  and  the  appellant  should 
not  be  allowed  to  object  to  the  fulfillment  of 
the  conditions  Imposed  upon  respondent  by 
the  policy.  The  appellant  waived  this  error, 
if  any  there  was,  by  answering  to  the  petition 
after  its  motion  to  strike  out  parts  of  the 
petition  had  been  overruled,  and  going  to 
trial.  Walser  v.  Wear,  I*;  Mo.,  loc.  dt  462, 
42  S.  W.,  loc.  dt  932;  ScoviU  v.  Olasner,  79 
Mo.  449;  Davis  v.  Boyce,  78  Mo.  App.,  loc 
dt  665 ;  School  District  v.  Wallace,  75  Mo. 
App.,  loc.  dt  822.  Besides  this,  the  answer 
of  the  appellant  subsequently  sets  up  the 
same  matter  as  to  the  examination  under 
oath.  At  any  rate.  It  would  pot  be  material 
error  after  trial  and  Judgment 

2.  The  appellant  claims  that,  when  parties 
In  good  faith  make  offers  of  compromise  bnt 
fall  to  effect  a  settlement,  the  evidence  of 
such  offers  of  compromise  was  incompetent, 
and  that  the  trial  court  committed  material 
error  in  allowing  ev^^dence  In  this  case  as  to 
an  offer  of  compromise.  The  objectionable 
evidence  was  given  at  the  trial  by  plaintiff 
as  to  a  conversation  with  Mr.  Thomas,  who 
was  admitted  by  the  appellant  company  to  be 
their  state  agent  The  following  appears  in 
the  record:  "Q.  Did  he  [meaning  Thomas] 
come  to  see  you  with  reference  to  that  fire? 
A.  Tes,  sir.  Q.  Did  yon  and  Mr.  Thomas 
come  to  any  settlement  about  the  fire?  A. 
No,  sir.  He  made  me  an  offer,  but  we  didn't 
settle."  The  rule  as  to  the  receipt  of  evi- 
dence of  this  character  is  well  stated  in  the 
case  of  Moore  v.  Oans,  113  Mo.  98,  20  S.  W. 
976,  as  follows:  "The  rule  excluding  offers 
of  compromise  Is  stated  by  Greenleaf,  {  192, 
'that  confidential  overtures  of  padflcatlon 
and  any  other  offers  or  propositions  t>etween 
litigating  parties,  expressly  stated  to  be  with- 
out prejudice,  are  exduded  on  grounds  of 
public  policy.'  'But,  in  order  to  exclude  dis- 
tinct admissions  of  facts,  it  must  either  ap- 
pear that  they  were  expressly  made  without 
prejudice,  or,  at  least,  that  they  were  made 
under  the  faith  of  a  pending  treaty  and  Into 
which  the  party  might  have  been  led  by  the 
confidence  of  a  compromise  taking  place.' 
The  rule  has  always  been  recognized  and 
enforced  in  the  practice  of  our  courts,  but 
is  not  applicable  to  this  case.  There  was  no 
negotiation  for  a  compromise."  So  in  this 
case  'there  is  no  proof  of  an  offer  to  buy 
peace  or  any  negotiation  for  .peace.  The  an- 
swer of  the  witness  was  merely  the  recital 
of  a  particular  fact  and  admissible.  The 
action  of  the  trial  court  in  overruling  the 
motion  to  strike  out  the  answer  of  the  wit- 
ness might  well  be  sustained  on  another 
ground.  The  motion  was.  In  effect,  to  strike 
out  the  whole  answer,  not  a  part  of  It    U 
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a  part  of  the  answer  waa  admissible  and 
a  part  Inadmissible,  the  motion  should  have 
been  directed  to  the  Incompetent  part  only, 
and  not  against  both  the  competent  and  the 
Incompetent  evidence.  The  statement  of  the 
witness  that  there  had  been  no  settlement 
was  competent.  We  do  not  think  there  was 
any  error  committed  by  the  court  in  orer- 
ruling  this  motion. 

3.  Appellant  contends  that  there  is  a  war- 
ranty In  the  policy  of  Insurance  held  by  re- 
Q>ondent  that  no  gasoline  will  be  kept  with- 
in the  building,  and  that  this  warranty  was 
violated.  Unfortunately  for  this  objection 
there  is  no  evidence  in  the  record  to  sustain 
It.  The  respondent's  testimony  on  this  point 
is  undisputed.  It  was  as  follows:  "Q.  The 
day  before  the  flre  you  had  bought  a  gallon 
of  gasoline  at  Usher's  store,  had  you  not?  A. 
Yes,  sir.  Q.  Took  It  home  Vlth  you?  A.  I 
didn't  take  it  Q.  Who  took  it?  A.  My  lit- 
tle boy.  Q.  You  sent  for  it?  A.  Yes,  sir.  Q. 
He  brought  It,  did  he?  A.  He  brought  It  In 
a  little  wagon.  Yon  know  what  I  told  you, 
Mr.  Moore,  the  other  time,  what  that  was  for 
— ^to  kill  bedbugs."  On  redirect  examination 
she  testified:  "Q.  Mrs.  Hllbum,  you  were 
asked  about  whether  yon  bought  some  gaso- 
line on  your  examination — cross-examination 
— Saturday  evening.  Did  you  take  that  gaso- 
line in  the  house?  A.  No,  sir ;  I  never  had  it 
in  the  bouse.  Q.  Where  did  you  put  it?  A. 
1  had  it  In  the  old  tool  box  where  there  were 
some  tools  kept  out  behind  the  bouse,  quite  a 
little  distance  from  the  house.  Q.  What  did 
you  get  that  gasoline  for?  A.  I  got  It  as  a 
preventative  from  bedbugs." 

4.  The  policy  required  that  proof  of  loss 
be  submitted  within  30  days.  The  petition 
alleged  compliance,  and  there  was  a  general 
denial  in  the  answer.  It  Is  claimed  by  appel- 
lant that  the  general  denial  put  In  issue  the 
question  whether  the  proof  of  loss  required 
by  the  terms  of  the  policy  had  been  made 
within  that  time.  This  seems  to  be  a  mis- 
apprehension of  the  law  governing  cases  of 
this  kind.  The  failure  to  make  the  proof  of 
loss  according  to  the  terms  of  the  policy  was 
a  matter  of  defense,  and  should  have  been 
pleaded  in  the  answer  specially  to  have  made 
It  issuable.  Burgess  v.  Insurance  Co.,  114 
Mo.  App.,  loc.  cit  188,  89  S.  W.,  loc.  dt  674; 
Hester  v.  Fidelity  &  Casualty  Co.,  69  Ma 
App.,  loc.  clt.  194;  Stephens  v.  Fire  Associa- 
tion of  Philadelphia  (decided  at  this  term  of 
court)  123  S.  W.  63.  The  appellant  waived 
the  necessary  proof  of  loss  by  denying  all  lia- 
bility and  refusing  to  pay.  It  pleaded  seven 
special  defenses,  but  did  not  specify  the  fail- 
ure to  furnish  proof  of  loss  as  one  of  them. 
The  general  dei)ial  did  not  put  In  issue  the 
allegation  in  the  petition  that  respondent  had 
complied  with  the  condition  requiring  proof 
of  loss  to  be  furnished  in  a  certain  manner 
or  within  a  certain  tie. 

But,  aside  from  the  matter  of  pleading,  the 
evidence  tended  to  show  that  respondent  did, 
in  fact,  furnish  a  proof  of  loss  in  strict  com- 


pliance with  the  terms  of  tlie  policy;  that  rtie 
had  put  it  in  an  envelope  with  the  company's 
address  on  it,  stamped  it,  and  deposited  It  in 
the  post  office.  The  envelope  used  was  fur- 
nished by  the  agent  and  was  one  which  bad 
been  furnished  by  the  company  to  him.  Be- 
sides, the  proof  of  loss  was  in  appellant's  pos- 
session thereafter.  Not  only  is  all  this  true, 
but  the  answer  filed  in  the  case  concedes  that 
a  proof  of  loss  was  furnished,  but  objects  to 
it  and  complains  that  It  exaggerated  the  val- 
ue of  the  goods  destroyed.  There  is  no  sub- 
stance in  tills  objection,  and  It  borders  on 
the  frivolous. 

6.  Another  contention  of  appellant  is  tliat 
the  respondent  was  not  the  absolute  owner  of 
the  property  insured.  There  was  evidence 
tending  to  prove  that  respondent  bought  the 
property  with  money  inherited  from  her  fa- 
ther and  mother  and  from  money  paid  to  her 
by  an  insurance  company  In  an  amicable  set- 
tlement for  a  previous  loss.  There  was  suf- 
ficient evidence  to  take  this  question  to  the 
consideration  of  the  Jury,  and  the  question 
is  not  now-  open  for  review  in  an  appellate 
court. 

6.  It  is  contended  that  the  demurrer  to  the 
evidence  should  have  been  sustained  because 
of  the  reiqx>ndent's  false  and  contradictory 
swearing.  There  was  evidence  to  show  that 
she  made  contradictory  statements,  and  the 
question  as  to  the  sufficiency  of  the  evidence 
was  for  the  determination  of  the  Jury.  Biey 
were  the  sole  Judges  of  the  weight  and  cred- 
ibility of  the  testimony,  and  it  was  their 
province  to  give  the  evidence  such  weight  as 
they  thought  it  was  entitled  to.  As  we  have 
said,  the  appellate  court  cannot  reconsider 
It  The  finding  of  the  Jury  as  to  the  facts  is 
conclusive  on  us. 

7.  Objection  Is  also  made  to  the  Instmc- 
tions  given  by  the  court  We  have  examined 
the  instructions  carefully,  and  find  that  no 
Just  criticism  can  be  made  against  them. 
They  fairly  and  fully  submitted  the  issues  to 
the  determination  of  the  Jury. 

8.  It  is  contended  that  the  conrt  errone- 
ously instructed  the  Jury  that,  although  the 
property  insured  was  In  a  house  of  which  the 
plaintiff  was  not  the  actual  owner,  sudi  facts 
would  not  constitute  a  defense  if  the  agents 
of  the  defendant  at  the  time  of  taking  the 
risk  knew  such  facts.  The  evidence  in  re- 
gard to  the  extent  of  the  knowledge  of  the' 
company's  agent  appears  from  the  following 
testimony  of  H.  C.  Chancellor,  the  agent  who 
issued  the  policy:  "Q.  This  defendant  com- 
pany has  applications  for  Insurance  in  some 
cases,  have  they  not?  A.  Certain  class  of 
risks  they  have.  Q.  Tliese  applications  when 
they  are  made  are  sigrned  by  the  insured  or 
parties  applying  for  the  insurance?  A.  Yes, 
sir.  Q.  Did  Mrs.  Hllbum  sign  any  applica- 
tion for  this  insurance?  A.  No,  sir.  •  •  • 
Q.  You  knew  whose  bouse  she  was  living  in? 
A.  Well,  I  knew  who  it  was  supposed  to  be- 
long to,  but  I  didn't  know  anything  positive 
about  It    Q.  Who?    A.  WUliama.    Q.  Yon 
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knew  It  wasn't  her  honae,  did  yon?  A.  No; 
I  didn't  know  It  wasn't  hers.  Q.  That  was 
roar  understanding  when  you  were  there— 
that  It  belonged  to  Williams?  A.  Yes,  sir;  I 
onderstood  it  was  Williams'  house.  I  didn't 
nnderstand  it  was  her  bouse.  Q.  When  yon 
wrote  the  daUy  report  and  wrote  the  policy, 
yon  didn't  understand  that  Mr&  Bilbum 
owned  the  house?  A.  No,  sir.  Q.  Ton  wrote 
It  with  the  understanding  she  was  renting 
it?  A.  Yee,-  sir."  Knowledge  of  or  notice 
to  an  agent  acquired  by  the  agent  during  his 
agency  and  referring  to  a  transaction  within 
the  scope  of  his  agency  la  knowledge  and 
notice  to  his  principal.  Hayward  v.  losor- 
ance  Co.,  52  Mo.  181,  14  Am.  Rep.  4/00;  He- 
drlck  T.  Beeler,  110  Mo.  81,  Id  8.  Wl  492; 
lliompeon  v.  Traders'  Insurance  CSo.,  169  Mo., 
loe.  dt  25.  68  S.  W.,  loc.  dt  892;  EJBnneth 
Inr.  Co.  T.  Bank,  96  Mo.  App.,  loc.  dt  142, 
TO  8.  W.,  loc.  dt  178;  Columbia  Planing  MUI 
Co.  T.  Insurance  Co.,  69  Mo.  App.  204;  Ham- 
ilton y.  Insurance  Co.,  94  Mo.,  loa  dt.  368, 
7  8.  W.  267;  Mers  v.  Insurance  Co.,  68  Mo. 
127;  Riley  ▼.  Insurance  Co.,  117  Mo.  App. 
229,  92  B.  W.  1147. 

Appellant's  instruction  No.  1  was  therefore 
im^)erly  modified  by  the  court  As  it  was 
originally  written,  it  left  out  and  Ignored  a 
fact  that  the  evidence  tended  to  establish — 
that  at  the  time  of  issuing  the  {wlicy  the 
agent  of  the  company  knew  that  respondent 
was  a  tenant,  renting  the  house  in  which 
sbe  lived,  and  that  the  household  goods  were 
not  In  a  bouse  belonging  to  her,  and  the  pol- 
icy was  issued  and  the  money  received  with 
the  understanding  that  the  property  insured 
was  in  a  house  in  which  the  plaintlfF  wa^  a 
tenant  and  not  owner.  The  appellant,  with 
tbat  knowledge  and  that  understanding,  can- 
not now  be  heard  to  say  that  the  respondent 
made  any  misrepresentation  or  warranty  by 
accepting  the  policy  and  that  she  represented 
that  she  owned  the  premises  which  she  oc- 
copled.  This  point  must  also  be  ruled  in  re- 
qwndent's  favor. 

9.  The  further  contention  is  made  that 
there  is  no  proof  of  the  value  of  the  prop- 
erty insured.  Where  an  Insurance  company 
takes  a  risk  on  property  in  this  state  and 
the  value  is  fixed  by  the  policy  and  the  risk 
Is  taken  on  a  given  amount  that  sum  can- 
not be  questioned  in  any  proceeding.  Section 
7969,  Rev.  St  1899;^  Gibson  v.  Insurance  Co., 
82  Uo.  App.  615;  Oragg  v.  Insurance  Co., 
132  Ho.  App.  405,  111  S.  W.  1181;  Grossan 
V.  Insurance  Co.,  133  Mo.  App.  537,  113  S.  W. 
704.  Section  7969  of  the  Revised  Statutes  of 
1889  applies  to  personal  property,  and  a  pol- 
icy cov»ing  personal  property  is  a  valued 
policy.  Gibson  v.  Insurance  Co.,  supra;  How- 
erton  t.  Insurance  Co.,  105  Mo.  App.,  loc.  dt 
562, 80  S.  W.,  loc.  dt  29;  Burge  v.  Insurance 
Co.  106  Mo.  App.  244,  80  S.  W.  842;  Hanna 
T.  Insurance  Co.,  109  Mo.  App.,  loc:  dt  168, 


82  S.  W.,  loc.  dt  1116;  Oragg  y.  Insurance 
Co.,  supra;  Crossan  v.  Insurance  Co.,  supra. 
There  was  no  evidence  of  any  depredation  of 
the  value  of  the  goods  Insured  so  that  it 
was  not  necessary  to  incorporate  the  value  of 
the  goods  in  respondent's  instructions. 

There  are  some  other  errors  assigned  by 
appellant,  but  upon  careful  examination  we 
find  them  to  be  without  merit 

We  find  no  error  committed  by  the  trial 
court  materially  affecting  the  merits.  The 
Judgment  is  therefore  affirmed.    All  concur. 


STATE3  y.  RAMSADER. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

3,  1910.) 

1.  IlTDICTltlINT    AND*  INFOBUATION    (J    140*)— 

Motion   to   Quash  —  £}ffbct    of   Aixeoa- 

TIONS. 

Allegations  In  a  motion  to  quash  an  in- 
dictment which  sets  up  facts  dehors  the  record 
do  not  prove  themselves,  and  the  pleader  should 
offer  proof  of  them,  otherwise  Uiey  will  not  be 
noticed. 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  S  475:  Dec  Dig. 
{  140.*] 

2.  Indictment  and  iNroBMATioN  (J  110*)— 
Following  Langvaoe  of  Statute. 

An  indictment  charging  the  commission  of  a 
statutory  offense  is  generally  good  if  it  follows 
the  language  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  289-294;  Dec. 
Dig.  i  110.»] 

3.  Indictment  and  Inforkation  ({  110*)— 
Following  Languaok  of  Statute  — Ex- 
ceptions. 

If  a  statute  in  creating  an  offense  uses 
generic  terms  in  defining  it,  and  does  not  in- 
dividuate the  offense  with  such  particularity  as 
to  notify  defendant  of  what  he  is  to  defend 
against,  then  an  indictment  in  the  language  of 
the  statute  Is  not  sufficient. 

[Bd.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  S  293;  Dec.  Dig. 
f  110.*] 

4.  Indictment  and  Information  (§  110*)— 
Following  Lanquaqe  of  Statute— Place 
of  Offense — Sufficiency — Gaming. 

Under  Rev.  St  1899,  |  2196  (Ann.  St.  1906; 
p.  1405),  making  it  an  offense  to  permit  a  gam- 
mg  table,  bank,  or  device  to  be  set  up  or  used 
for  the  fiurpose  of  earning,  in  a  house,  build- 
ing, shed,  booth,  shelter,  lotj  or  other  premises 
to  him  belonging,  or  by  him  occupied,  or  of 
which  he  has  at  the  time  the  possession  or  con- 
trol, an  indictment  charging  defendant  with  hav- 
ing permitted  a  certain  gaming  device  to  be  set 
up  and  used  for  the  purpose  of  gaming  in  a  cer- 
tain building  and  room  by  him  occupied  and  un- 
der control  of  him,  the  said,  etc.,  the  indictment 
follows  the  language  of  the  statute  and  is  suffi- 
cient as  to  the  place  of  offense. 

[Bd.  Note.— 'For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  294;  Dec.  Dig. 
{  110;*   Gaming,  Cent  Dig.  §|  226,  250.] 

5.  Cbiminai.  Law  (J  825*)— Instbuctions— 
Request. 

Where  the  court  charges  as  to  all  questions 
which  are  apparently  in  issue,  if  defendant  wish- 
es instructions  on  other  questions  which  he 
thinks  are  involved  he  should  request  them. 

[EH.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  2005;  Dec.  Dig.  t  825.*] 
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Appeal  from  CIrcalt  Court,  Jasper  Connty; 
Henry  L.  Bright,  Jndge. 

Bart  Ramsauer  was  convicted  of  a  misde- 
meanor, and  lie  appeals.    Affirmed. 

M.  R.  lilvely,  for  appellant  Byron  H. 
Coon,  for  tbe  State. 

COX,  J.  Defendant  was  Indicted,  tried, 
and  convicted  of  a  misdemeanor  under  sec- 
tion 2196,  Rev.  St  1899  (Ann.  St  1906,  p. 
1405),  and  has  appealed  to  this  court  Tbe 
Indictment  omitting  the  caption.  Is  as  fol- 
lows: "The  grand  jurors  for  the  state  of 
Missouri,  Impaneled,  and  sworn  and  charged 
to  inquire  within  and  for  the  body  of  the 
county  of  Jasper  and  state  aforesaid,  upon 
their  oath,  present  and  charge  that  Bart 
Ramsauer,  late  of  the  county  aforesaid,  did 

on  the  day  of  October,  1907,  at  the 

county  of  Jasper  and  state  of  Missouri,  then 
and  Qiere  unlawfully  permit  a  certain  table 
and  gaming  device  called  a  pack  of  cards, 
designed  and  used  for  tbe  purpose  of  playing 
games  of  chance  for  money  and  property,  to 
be  set  up  and  used  for  the  punwse  of  gam- 
ing in  a  certain  building  and  room  there  sit- 
uate and  by  him  occupied  and  under  control 
of  him,  the  said  Bart  Ramsauer,  contrary  to 
the  statutes  in  such  cases  made  and  provid- 
ed, and  against  tbe  peace  and  dignity  of  the 
state." 

Defendant  filed  a  motion  to  quash,  alleg- 
ing the  following  grounds :  "The  Indictment 
falls  to  charge  defendant  with  any  offense 
against  the  laws  of  the  state  of  Missouri,  and 
for  the  reason  the  indictment  falls  to  charge 
the  place  where  defendant  did  permit  a  table 
and  gaming  device  to  be  set  up  and  used,  and 
falls  to  charge  tlie.time.  The  indictment  Is 
illegal  and  void  for  the  reason  the  grand  Jury 
that  returned  the  same  was  without  author- 
ity in  law,  not  having  been  lawfully  and  le- 
gally Impaneled  and  drawn,  and  for  the  rea- 
son that  the  grand  jury  i)ermltted  to  be  pres- 
ent during  the  examination  of  the  witnesses 
upon  which  said  Indictment  is  based,  permit- 
ted Miss  Anna  Campbell  to  be  present  a 
stenographer,  during  such  examination,  and 
to  take  such  evidence  in  shorthand  and  take 
such  notes  away  from  such  grand  jury,  she 
not  being  a  member  of  such  grand  jury,  said 
indictment  being  void."  This  motion  was 
overruled,  which  action  of  the  court  is  now 
assigned  as  error.  E^ror  is  also  assigned  in 
the  giving  of  tbe  instructions,  and  it  is  also 
claimed  that  the  court  failed  to  instruct  the 
jury  upon  all  questions  of  law  necessary  for 
their  Information  in  arriving  at  a  verdict  as 
provided  by  statute,  session  acts  1901,  page 
140.  Krror  is  also  asslg^ned  in  the  admission 
and  exclusion  of  testimony. 

Upon  a  careful  examination  of  this  record 
we  conclude  there  was  no  error  in  admitting 
or  rejecting  testimony,  nor  was  there  any  er- 
ror committed  by  the  court  in  not  instructing 
the  jury  upon  all  questions  of  law.  The  jury 
were  instructed  in  a  way  that  defined  the 
offense,  placing  the  burden  of  proof  upon  the 


state  to  prove  the  defendant  guilty  beyond  a 
reasonable  doubt  and,  also,  that  circumstan- 
tial evidence  must  be  so  strcMig  that  no  otiier 
reasonable  conclusion  could  be  drawn  there- 
from than  that  of  tbe  guilt  of  the  defendant 
the  credibility  of  the  witnesses,  the  compe- 
tency of  defendant  as  a  witness  in  bis  own 
behalf;  all  of  which  instructions  were  un- 
objectionable, and  we  see  nothing  in  the  rec- 
ord which  would  require  an  instruction  upon 
any  other  question.  Furthermore,  if  defend- 
ant desired  Instructions  ui>on  any  other  ques- 
tions that  he  thought  might  have  been  in- 
volved in  the  case,  he  should  have  prepared 
instructions  covering  those  questions  and 
presented  them  to  the  court.  The  statute  re- 
ferred to  requiring  tbe  court  to  instruct  the 
jury  upon  all  questions  of  law  arising  in  the 
case  which  are  necessary  for  their  informa- 
tion in  giving  their  verdict  can  only  be  tak- 
en advantage  of  in  a  motion  for  a  new  trial 
in  felony  cases.    The  statute  so  provides. 

We  come  now  to  the  consideration  of  the 
sufficiency  of  the  indictment.  In  the  motion 
to  quash  defendant  raised  two  questions.  One 
is  that  the  indictment  Is  void  for  the  reason 
that  the  grand  jury  was  unlawfully  and  il- 
l^rally  Impaneled  and  drawn,  and  that  they 
permitted  Miss  Anna  Campbell,  a  stenograph- 
er, to  be  present  in  the  grand  jury  room  dur- 
ing tbe  examination  of  witnesses  and  to  take 
their  testimony  in  shorthand  and  take  such 
shorthand  notes  away  from  the  grand  jury 
room  with  her.  As  to  this  objection  It  is  suf- 
ficient to  say  that  allegations  in  a  motion  to 
quash  wlilch  set  up  facts  dehors  tbe  record 
do  not  prove  themselves,  and  if  the  pleader 
desires  the  court  to  consider  those  questions, 
he  should-  offer  proof  of  those  allegations. 
In  tbe  absence  of  such  proof  they  are  not  be- 
fore tbe  court  for  consideration.  No  evidence 
was  offered  in  support  of  this  motion,  and 
hence  that  objection  must  fall.  State  ▼. 
Faulkner,  185  Mo.,  loc.  clt  695,  84  S.  W.  967. 

It  is  also  urged  that  the  indictment  is  bad 
for  the  reason  that  it  fails  to  cliarge  tbe 
place  where  defendant  permitted  a  table  and 
gaming  device  to  be  set  up  and  used.  The 
statute,  section  2196,  Rev.  St  1899,  under 
which  this  indictment  is  drawn,  reads  as 
follows:  "Every  person  who  shall  permit  a 
gaming  table,  bank  or  device  to  be  set  up  or 
used  for  tbe  purpose  of  gaming  in  any  house, 
building,  shed,  booth,  shelter,  lot  or  other 
premises  to  him  belonging  or  by  him  occu- 
pied, or  of  which  be  bath  at  the  time  tlie  pos- 
session or  control,  shall,  on  convicticm. 
•    *    « » 

It  will  be  observed  that  this  indictment 
charges  this  defendant  with  having  permit- 
ted a  certain  gaming  device  to  be  set  up  and 
used  for  the  purpose  of  gaming  In  a  certain 
building  and  room  by  him  occupied,  and  un- 
der control  of  him,  the  said  Bart  Ramsauer. 
This  is  a  literal  following  of  the  statute. 
The  general  rule  is  that  an  indictment  charg- 
ing tbe  commission  of  an  offense  that  is 
created  by  statute  is  good  U  It  follows  Uie 
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lAngDage  of  the  statnte.  The  exception  Is 
that  If  the  statute  creating  the  offense  uses 
generic  terms  In  defining  the  offense  and  does 
not  individuate  the  offense  with  such  par- 
ticularity as  to  notify  the  defendant  of  what 
he  is  to  defend  against,  then  an  Indictment 
In  the  language  of  the  statute  Is  not  snfSr 
dent.  Thus  an  indictment  drawn  under  a 
statute  making  it  a  misdemeanor  to  shoot  at 
a  maik  or  at  random  along  or  across  a  public 
highway  la  not  good  if  drawn  in  the  language 
of  the  statute.  State  v.  Hogan,  81  Mo.  340. 
But  the  particular  highway  upon  which  the 
(hooting  occurred  must  be  named.  Likewise, 
an  indictment  for  operating  a  ferry  without 
license  must  name  the  stream  upon  which 
the  ferry  Is  charged  to  have  been  operated; 
but  It  has  neyer  been  held  to  be  necessary 
to  designate  the  particular  place  upon  the 
highway  or  stream  named  at  which  the  for- 
bidden act  was  done.  The  designation  of  the 
particular  highway  or  stream  was  notice  to 
the  defendant  to  be  ready  to  meet  proof  of 
the  forbidden  act  at  any  place  thereon  within 
the  county.  So  In  Indictments  charging  bur- 
glary or  arson  by  breaking  into  or  setting 
fire  to  a  building,  the  property  of  another, 
it  has  never  been  thought  necessary  to  de- 
scribe the  location  of  the  building  with  any 
greater  accuracy  than  to  charge  it  as  being 
located  in  the  county,  and  give  the  name  of 
the  owner,  and  this  would  notify  the  defend- 
ant to  be  ready  to  meet  proof  as  to  a  bur- 
glarizing or  burning  any  building  in  the 
county  belonging  to  the  person  named  ev&i 
though  that  person  might  be  the  owner  of  a 
great  number  of  buildings. 

In  this  case  the  statute  is  leveled  against 
the  permitting  to  be  set  up  of  gaming  de- 
vices, and  is  individuated  by  being  confined 
to  a  building  to  defendant  belonging  or  by 
him  occupied,  or  of  which  he  hath  at  the 
time  the  possession  or  control.  Certainly  the 
designation  of  a  building  In  the  language  of 
the  statute,  as  one  occupied  and  controlled  by 
the  defendant,  is  as  particular  and  notifies 
defendant  of  what  proof  he  may  be  expected 
to  meet  as  definitely  as  does  the  indictment 
held  to  be  good  in  either  of  the  cases  above 
mentioned.  Furthermore,  indictments  in  the 
same  form  as  this  one,  under  the  same  or  a 
similar  statute,  have  been  held  good  in  a 
number  of  cases  In  this  state.  See,  State  v. 
Scaggs,  33  Mo.  92;  State  v.  Fulton,  19  Mo. 
680:  State  v.  Mohr,  56  Mo.  App.  325;  State 
V.  Dyson,  30  Mo.  App.  207.  In  the  case  of 
the  State  v.  Hunt,  100  Mo.  353,  88  S.  W.  719, 
defendant  was  charged  with  burning  a  house 
of  public  worship  under  section  1875,  Rev.  St. 
1809  (Ann.  St.  1906,  p.  1289).  The  only  desig- 
nation in  the  Information  of  the  location  of 
the  building  was  that  It  was  a  Baptist 
OinTch  located  in  the  county.  This  was  held 
to  be  sufficient  Surely  the  designation  of  a 
building,  as  one  occupied  and  controlled  by 
defendant  and  situate  in  the  county,  is  as 


definite  as  to  location  as  to  describe  it  as  a 
Baptist  Church  situate  in  the  county,  as  was 
done  In  the  Hunt  Case. 

We  are  referred  by  appellant's  counsel  to 
the  case  of  State  v.  McLaughlin,  160  Mo.  S3, 
60  S.  W.  1075,  as  an  authority  to  sustain  bis 
position  in  this  case.  The  indictment  in  that 
case  was  under  a  different  section,  to  wit,  sec- 
tion 2201,  Rev.  St.  1809  (Ann.  St  1906,  p.  1407), 
which  employs  different  words  in  defining  the 
offense  from  the  statute  now  under  considera- 
tion and  the  learned  Judge  who  wrote  the 
opinion  In  that  case  makes  no  reference  to 
the  cases  above  cited  wherein  indictments 
under  this  and  similar  sections  of  the  stat- 
utes have  been  held  good  and  we,  therefore, 
conclude  that  he  did  not  Intend  to  overrule 
them  nor  did  he  intend  to  lay  down  any  rules 
of  construction  that  would  be  applicable  to 
any  section  of  the  statutes  other  than  the 
one  then  imder  consideration.  We  shall  hold 
this  indictment  good.  If  it  be  claimed  that 
we  are  in  conflict  with  the  decision  of  the 
Supreme  Court  in  the  McLaughlin  Case  our 
answer  is  that  we  are  in  harmony  with  that 
court  in  the  Hunt  Case,  supra,  and  as  this  is 
the  later  case  it  Is  our  duty  to  follow  it 
There  Is  no  pretense  in  this  case  that  he  did 
not  as  a  matter  of  fact  know  what  the  charge 
against  him  was.  The  record  shows  that  be 
did  make  his  defense.  The  Jury  has  found 
against  him  as  the  result  of  a  trial  which,  as 
shown  by  the  record,  was  fair  and  Impartial, 
and  we  do  not  feel  called  upon  to  apply  a 
strained  construction  to  the  indictment  up- 
on which  the  defendant  was  convicted  in  or- 
der that  he  may  now  escape  the  penalty  of 
the  law.  Nor  is  there  anything  in  the  record 
to  Indicate  that  any  right  guaranteed  to  him 
by  the  Constitution  or  statutes  of  this  state 
has  been  denied  him.  The  evidence  abun- 
dantly shows  the  guilt  of  the  defendant 

The  Judgment  is  affirmed.    All  concur. 


BRADLET  v.  MODERN  WOODMEN  OP 
AMERICA. 

(St  Louis  Court  of  Appeals.     Missonri.     Jan. 
4,  1010.) 

1.  TRIAt    fS    191*>  —  iNBTanCTIONS  —  ASSTTlfP- 

■noN  OF  Facts. 

In  an  action  on  a  death  benefit  certificate, 
an  instruction  which  assumes  the  death  of  in- 
sured is  erroneous  where  there  is  no  evidence  of 
bis  actual  death,  and  the  jpresumption  of  death 
from  seven  years'  absence  is  not  mentioned. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  423;    Dec.  Dig.  $  191.*] 

2.  Death  (8  2*)— Evidence  of  Death— Pke- 
sukpnons  from  absence. 

The  statutory  presumption  of  death  from 
seven  years'  al>sence  from  the  state  (Rev.  St. 
1899,  f  3144  [Ann.  St.  1906,  p.  1786])  does  not 
arise  until  it  is  conclusively  shown  that  decedent 
left  the  state. 

[Ed.  Note.— For  other  cases,  see  Death,  Ctent 
Dig.  (  2 ;    Dec.  Dig.  i  2.»] 
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S.  Death  (g  2*)— Evidewcb— PMStnipnoNS— 

Diligence. 

Evidence  that  the  wife  aod  relatives  of  in- 
sured sought  information  from  all  possible  sour- 
ces after  bis  disappearance,  that  he  was  ad- 
vertised for  in  his  lodge  journal,  wbidt  cir- 
culated in  more  than  1,000  lodges  throughout 
the  country,  and  the  secretary  of  his  lodge  wrote 
more  than  50  letters  of  inquiry,  shows  the  exer- 
cise of  sufficient  diligence  to  discover  what  had 
become  of  him,  to  give  rise  to  the  presumption 
of  death  after  the  lapse  of  seven  years. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §  2;    Dec.  Dig.  §  2.*] 

4.  Death  (§  2*) —  Evidence  — Presumptions 
FBOM  Absence — Rebutting  Evidence. 

The  presumption  of  death  from  seven  years' 
absence  of  a  person  may  be  rebutted  by  evidence 
of  his  unhappy  domestic  relations. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  SI;    Dec  Dig.  S  2.»] 

5.  Death  (§  2*)  —  Evidence  —  Presumptionb 
FBOM  Absence— Time  of  Death. 

There  is  no  presumption  that  a  person  who 
has  been  absent  tor  more  than  seven  years  died 
at  any  particular  date,  or  before  the  lapse  of 
his  life  insurance  for  nonpayment  of  assess- 
ments two  or  three  months  after  bis  disappear- 
ance. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  {  3:   Dec.  Dig.  {  2.*] 

6.  Death  (S  2*)  —  Dvidemcb  —  Pbesotcptions 
FBOM  Absence. 

The  presumption  of  death  from  seven  vears' 
absence  does  not  depend  on  the  absentee  s  ex- 
posure to  some  penl  which  would  be  apt  to 
shorten  his  life. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §  2 :   Dec.  Dig.  {  2.*] 

7.  Death  (§  2*)- Pbesumption  from  Absence 
-Time  of  Death — Bubden  of  Proof. 

Where  it  appears  in  an  action  on  a  life 
policy  that  insured  disappeared  and  has  not 
been  heard  from  for  more  than  seven  years,  the 
burden  is  on  plaintiff  to  show  that  death  occur- 
red before  the  lapse  of  the  policy  for  nonpay- 
ment of  assessments. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §3;   Dec.  Dig.  S  2.«] 

8.  Death  (J  2*)— Presumption  fbom  Absence 
— ^Time  of  Death. 

In  determining  whether  death  occurred  be- 
fore the  lapse  of  the  policy,  the  jury  should  take 
into  consideration  insured's  condition  in  life, 
character,  habits,  and  domestic  relations. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  I  3 ;   Dec.  Dig.  §  2.*] 

9.  Evidence  (§  209*)— Presumption  fhom  Ab- 
sence—Declarations OF  Absentee. 

In  such  action,  evidence  of  declarations  by 
insured  when  he  left  home,  of  the  purpo.>!e  of  his 
trip,  and  when  he  would  return,  was  admissible 
as  bearing  on  the  presumption  of  death  from 
absence. 

[Ed.   Note.— For   other  cases,    see    Evidence, 
Cent.  Dig.  18  10C3-10<37 ;   Dec.  Dig.  §  209.*] 

10.  Evidence  (I  322»)— Hearsay— Rumors. 
Evidence  of  rumors  in  the  vicinity  of  the 

home  of  a  person  who  has  not  been  heard  from 
for  more  than  seven  years,  as  to  the  cause  of 
his  leaving  home,  is  hearsay,  and  inadmissible, 
as  bearing  on  the  presumption  of  death  from 
absence. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  i  1207 ;   Dec  Dig.  {  322.»] 

11.  Insurance  (S  815*)— Action  on  Benefit 
Certifi  c  ate— Petit!  on  . 

Where  the  action  on  a  benefit  certificate  is 
based  on  the  presumption  of  insured's  death 
from  bis  absence  for  more  than  seven  years,  the 


petition  should  allege  that  death  occurred  before 
date  of  the  lapse  of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insarance, 
Cent  Dig.  i  1996;    Dec.  Dig.  {  815.*] 

Appeal  from  Circuit  Court,  Knox  Comity; 
Ghas.  D.  Stewart,  Judge. 

Action  by  Martha  E.  Bradley  against  tlie 
Modem  Woodmen  of  America.  PlalntifF  had 
Judgment,  and  defendant  appeals.    Reversed. 

BenJ.  D.  Smith,  Chaa.  K.  Hart,  and  F.  H. 
McCuliougb,  for  appellant  B.  R.  McKee 
and  F.  E.  Robinson,  for  respondent 

GOODB,  J.  Plaintiff,  who  is  the  wife  of  a 
man  named  Bradley,  was  formerly  the  wife 
of  Abe  Mills.  She  sues  on  a  benefit  certifi- 
cate issued  June  27,  1899,  to  Mills  by  de- 
fendant, and  agreeing  to  pay  plaintiff  the 
sum  of  $1,000  on  the  death  of  said  Mills,  If 
he  then  was  in  good  standing  with  all  dues 
and  assessments  discharged  on  his  certifi- 
cate. Mills'  family  consisted  of  his  wife  and 
several  children,  with  whom  be  lived  on  and 
prior  to  October  27,  1900,  near  Locust  Hill, 
In  Knox  county,  Mo.  He  was  a  farmer,  but 
did  odd  work  for  other  persons  at  times. 
His  circumstances  were  rather  poor,  not 
much  property  having  been  accumulated  by 
him,  and  on  the  date  last  mentioned  be  own- 
ed a  wagon  and  team  and  $50  or  $00  in  mon- 
ey ;  also  some  other  property  of  trivial  val- 
ue. On  that  day  he  left  his  home  with  his 
wagon  and  team,  professedly  to  go  to  Can- 
ton, in  Lewis  county,  to  purchase  a  load  of 
fish  which  he  Intended  to  bring  home  and 
sell  to  persons  in  the  vicinity.  From  the 
time  he  left  home,  or  at  least  after  he  reach- 
ed Canton,  no  tidings  of  him  were  ever  re- 
ceived, as  far  as  the  evidence  shows.  After 
waiting  until  more  than  seven  years  after 
his  disappearance,  and  on  April  29,  1908,  the 
petition  in  the  present  action  was  filed  by 
plaintiff  to  recover  the  Indemnity  the  ben- 
efit certificate  promised  she  should  be  paid 
at  her  former  husband's  death  In  good  stand- 
ing. The  petition  speaks  in  several  places 
of  the  death  of  Mills,  but  nowhere  formally 
avers  he  had  died  or  was  dead,  or  the  time 
and  place  of  his  death.  It  alleges  the  facts 
regarding  his  departure  from  home  to  go  to 
Canton  for  the  purpose  stated,  says  no  trace 
or  Information  pertaining  to  him  had  since 
been  obtained  by  his  family,  acquaintances 
or  friends,  though  diligent  search  and  In- 
quiry had  been  made  through  all  sources  and 
by  all  possible  means;  says  further  his 
family  relations  and  surroundings  were 
pleasant  at  the  time  he  left  home;  he  had 
no  business  complications  to  oppress  or  an- 
noy him,  and  there  was  no  cause  why  he 
should  not  return  home  or  give  information 
as  to  his  whereabouts  if  he  continued  to  live. 
In  its  answer  defendant  admitted  Issuing  the 
benefit  certificate,  and  denied  the  other  aver- 
ments of  the  petition;    then  alleged  Mills 


•For  other  cases  SM  same  topic  and  section  NUMBER  in  Dec.  t  Am.  Digs.  1907  to  date,  A  Reporter  Indezee 
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had  become  Busp«ided  on  February  2,  1901, 
and  all  rlgbts  under  the  certificate  forfeited, 
for  the  nonpayment  of  a  benefit  aasesament 
duly  levied  and  payable  by  blm  on  or  before 
the  1st  day  of  February,  1901 ;  alleged  Mills 
had  abandoned  his  membership  In  the  socie- 
ty on  February  1,  1901,  and  never,  after 
that  date,  had  attempted  to  be  reinstated  In 
the  manner  required  by  the  by-laws;  that 
during  the  seven  years  since  bis  disappear- 
ance, nearly  70  assessments  had  been  levied 
against  the  members  of  the  society,  and  he 
had  not  paid,  tendered,  or  In  any  manner 
attempted  to  pay  any  of  said  assessments, 
or  any  dnes  which  would  have  accrued  on 
his  certificate  during  the  seven  years,  had 
he  continued  a  member.  In  the  replication 
plaintiff  admitted  the  assessment  for  the  year 
1901  had  ijeen  levied  by  the  society  and  had 
not  been  paid  by  Mills  or  any  one  for  him, 
but  denied  the  benefit  certificate  had  become 
null  or  forfeited  on  account  ot  nonpayment 
of  the  assessment  or  for  any  other  reason, 
inasmuch  as  the  insured  had  died  prior  to 
the  date — February  1,  1901 — when  the  as- 
sessment fell  due.  Many  of  the  facts  of  the 
case  were  stipulated  by  the  parties.  It  was 
agreed  defendant  Is  a  fraternal  beneficial  so- 
ciety organized  under  the  laws  of  Illinois  and 
now  authorized  to  do  business  In  the  state  of 
Missouri ;  what  the  by-laws  of  the  company 
are,  and  that  one  of  them  forfeited,  ipso  fac- 
to, and  rendered  null  and  void  a  certificate 
if  an  assessment  was  not  paid  when  due; 
that  on  December,  1900,  assessment  No.  1, 
for  the  year  1901,  for  the  benefit  fund  of 
defendant,  was  levied  on  all  members,  In- 
cluding Abe  Mills;  regular  notice  of  the 
levy  was  furnished  to  him  (1.  e.,  constructive 
notice  as  provided  in  the  by-laws),  and  nei- 
ther said  Mills,  nor  any  one  for  him,  had 
paid  said  assessment ;  that  more  than  70  as- 
sessments had  been  levied  by  the  board  of 
directors  against  beneficial  members  of  the 
order  during  the  seven  years  succeeding  Oc- 
tober 27,  1901,  and  neither  Mills,  nor  any  one 
for  him,  had  tendered  or  offered  to  pay  any 
ot  said  assessments  after  January,  1901,  or 
to  pay  any  dues  as  required  by*  the  by-laws 
of  defendant;  that  Mills  bad  paid  all  dues 
and  assessments  levied  against  blm  subse- 
qomt  to  the  date  of  the  benefit  certificate 
and  until  January  1,  1901.  Plaintiff,  In 
March,  1908,  furnished  proof  to  defendant 
of  his  death. 

Defendant  objected  to  evidence  being  re- 
ceived on  the  ground  the  petition  stated  no 
casev  did  not  say  or  state  facts  to  advise  de- 
fendant of  the  date  of  Mills'  death,  and  did 
not  show  whether  plaintiff  was  proceeding 
under  the  statute  or  under  the  common-law 
presumption  in  respect  of  his  death.  Oral 
testimony  was  Introduced  tending  to  prove 
the  disappearance  of  Mills  as  stated;  that 
he  was  then  36  years  old,  had  been  married 
18  years,  and  bad  3  young  children ;  be  was 
a  farmer,  but  owned  no  farm,  had  not  thriv- 


ed financially,  was  working  at  what  he  could 
get  to  do,  and  bad  been  accustomed  to  go  to 
Canton  to  get  fish  to  peddle;  had  no  trouble 
with  his  family,  kissed  his  wife  good-bye  on 
leaving  her,  and  said  he  would  be  back  in 
three  or  four  days  If  It  did  not  rain,  and.  If 
it  did,  would  be  gone  longer;  that  Blills' 
character  was  good;  he  supported  bis  fami- 
ly and  was  affectionate  with  them,  had  made 
several  other  trips  from  home,  one  to  Okla- 
homa and  one  to  Dakota,  but  during  those 
absences  his  family  had  heard  from  him  reg- 
ularly ;  had  talked  of  enlisting  In  the  army ; 
took  his  money — $60  or  $70 — with  him,  and 
the  wagon  and  team,  and  horse  feed.  After 
he  left,  his  wife  paid  his  dues  In  defendant 
order  for  November  and  December.  There  Is 
some  testimony  that  In  the  spring  prior  to 
his  disappearance,  Mills  had  had  a  disagree- 
ment with  his  wife,  and  had  declared  be 
could  not  stand  it  at  home  any  longer ;  that 
his  wife  did  not  keep  the  bouse  clean  and 
make  the  children  mind,  but  would  allow 
them  to  tear  things  up  and  do  as  they  pleas- 
ed; that  these  statements  were  made  In  his 
wife's  presence,  and  she  said  she  "wished  he 
had  a  woman."  His  relatives  had  endeavor- 
ed to  find  him  or  learn  of  bis  whereabouts 
and  had  failed.  One  witness  testified  to  a 
hearsay  statement  that  a  man  of  Mills'  de- 
scription about  the  time  he  disappeared,  tried 
to  buy,  but  could  not  get  any  fish  in  Canton, 
and  "crossed  the  river."  Defendant  endeav- 
ored to  prove  by  witnesses  that  rumors  were 
afloat  in  the  community  where  Mills  lived 
about  the  cause  of  his  disappearance,  and  ex- 
cepted to  the  exclusion  of  the  testimony.  De- 
fendant also  makes  a  point  about  the  efforts 
put  forth  to  find  or  trace  him  having  been 
Inadequate  to  base  a  presumption  of  death 
on.  His  wife  and  many  of  his  relatives  had 
sought  Infonnatlon  from  all  probable  sour- 
ces, and  he  had  been  advertised  for  in  a  Jour- 
nal of  the  defendant  society  which  circulat- 
ed throughout  the  United  States  in  more 
than  1,000  lodges ;  the  Be<;retary  of  bis  lodge 
had  written  50  or  more  letters  of  inquiry 
about  him,  and  various  neighbors  and  rela- 
tives testified  they  had  never  seen  or  heard 
of  him  after  his  disappearance. 

The  court  refused-  to  direct  a  verdict  for 
defendant,  and  ruled  as  follows  on  the  other 
requests:  At  the  request  of  plaintiff  the 
court  gave  the  following  Instructions:  "(1) 
The  court  instructs  the  Jury  that  all  ques- 
tions are  eliminated  from  this  case,  except 
the  question  of  date  of  his  death,  of  the  said 
Abe  Mills.  If,  therefore,  you  find  from  the 
greater  weight  of  the  evidence  that  It  is  more 
probable  that  he  died  prior  to  February, 
1901,  than  after  that  date,  then  you  will 
find  for  the  plaintiff.  (2)  The  court  instructs 
the  Jury  that  the  plaintiff  In  this  case  Is  not 
required  to  establish  beyond  a  reasonable 
doubt  the  death  of  the  insured  prior  to  Feb- 
ruary, 1901.  She  Is  required  merely  to  fur- 
nish proof  which  tended  to  show  that  t&ct. 
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and  to  make  It  appear  to  tbe  jury  more 
probable  or  credible  than  otherwise.  If, 
therefore,  you  find  and  believe  from  tbe  evi- 
dence in  tbe  cause  that  plaintiff  has  done 
this,  your  verdict  should  be  for  tbe  plain- 
tiff." Defendant  objected  to  tbe  action  of  the 
court  In  giving  said  instructions,  tbe  objec- 
tion was  overruled  and  exceptions  saved. 

At  the  request  of  defendant  tbe  court  in- 
structed as  follovrs:  "The  court  instructs  the 
jury  that,  although  the  sudden  disappearance 
and  unexplained  absence  from  bis  home  in 
this  state  without  being  heard  from  of  said 
Abe  Mills  for  the  period  of  seven  years  rais- 
ed the  legal  presumption  of  his  death,  yet 
that  presumption  cannot  arise  until  the  end 
of  the  seven-year  period  from  the  date  of 
his  departure,  and  that  there  is  also  a  pre- 
sumption of  continued  life  in  this  case  which 
the  plaintiff  must  overcome  with  the  pre- 
sumption of  death  of  said  Mills,  prior  to 
February  2,  1901,  and  unless  the  plaintiff  has 
shown  by  the  greater  weight  of  the  evidence 
facts  and  circumstances  surrounding  the  dis- 
appearance of  said  Abe  Mills,  which  make 
it  more  probable  that  be  died  prior  to  said 
February  2,  1901,  than  that  he  did  not  die 
prior  to  said  last-named  date,  then  your  ver- 
dict must  be  for  defendant  The  court  in- 
structs the  Jury  that,  before  you  can  find 
for  the  plaintiff  in  this  case,  you  must  find 
and  believe,  from  the  greater  weight  of  the 
evidence,  that  said  Mills  died  before  the 
second  day  of  February,  1901,  and,  unless 
you  so  find,  your  verdict  must  be  for  the  de- 
fendant." 

The  following  Instruction  was  requested 
by  defendant  and  refused,  and  defendant  ex- 
cepted: "The  court  instructs  the  jury  that 
tbe  mere  fact  that  said  Abe  Mills  disappear- 
ed from  his  home  before  February  2,  1901, 
and  has  been  absent  and  unheard  from  for 
more  than  seven  y^irs.  If  yon  And  from  the 
greater  weight  of  tbe  evidence  that  he  did  so 
disappear  and  has  not  been  heard  from,  la 
not  sufficient  to  warrant  you  In  finding  that 
said  Abe  Mills  dl^  before  said  date.  Febru- 
ary 2,  1901,  and  unless  you  believe,  from  tbe 
greater  weight  of  the  evidence,  that  said  Abe 
Mills  encountered  some  danger  or  peril,  be- 
fore said  last-named  date,  which  would  make 
it  more  probable  that  said  Abe  Mills  died 
before  said  date  than  that  he  did  not  so 
die,  then  your  verdict  must  be  for  the  de- 
fendant." 

The  jury  returned  a  verdict  for  plaintiff 
for  fl.OOO,  and  defendant  appealed. 

We  have  this  statute:  "If  any  person  who 
shall  have  resided  in  this  state  go  from  and 
do  not  return  to  this  state  for  seven  succes- 
sive years,  be  shall  be  presumed  to  be  dead 
in  any  case  wherein  his  death  shall  come  in 
question,  unless  proof  be  made  that  he  was 
alive  within  that  time."  Rev.  St.  1899,  §  3144 
(Ann.  St  1906,  p.  1786). 

1.  The  main  errors  assigned  In  this  case 
are  upon  the  rulings  on  requests  for  Instruc- 


tions, and  In  support  of  those  rulings  plain- 
tiff's counsel  Invoke  both  the  presumption 
enacted  In  the  statute  quoted  In  the  state- 
ment (Rev.  St  1899,  {  3144)  and  also  the 
common-law  presumption  of  tbe  death  of 
a  person  who  has  not  been  heard  of  after 
an  absence  of  seven  years  from  his  home. 
Nothing  was  said  in  the  Instructions  for 
plaintiff  about  presumptions,  and  whatever 
clouding  of  the  true  issue  In  the  minds  of 
the  jury  may  have  resulted  from  mentioning 
them  was  due  to  defendant's  requests;  which 
referred  to  the  presumption  of  death  after 
seven  years  of  unexplained  absence.  But 
the  court  must  have  relied  on  a  presumption, 
in  Instructing  upon  plalntitrs  request  that 
all  questions  were  eliminated  from  the  case 
except  as  to  tbe  date  of  the  death  of  the  in- 
sured, for  it  was  not  conclusively  proved  he 
was  dead.  This  essential  fact  was  taken  for 
granted  In  the  instructions,  and  erroneously, 
even  if  either  the  statutory  or  the  common- 
law  presumption  was  relevant  to  the  case. 
The  statutory  presumption  could  only  arise 
If  It  was  conceded,  or  conclusively  shown. 
Mills  had  left  the  state,  and  had  not  return- 
ed for  seven  successive  years.  It  was  denied 
he  had  left  it,  and  the  evidence  on  the  point 
was  a  vague  and  inconclusive  hearsay  state- 
ment which,  if  competent  because  not  ob- 
jected to,  would  be  for  the  triers  of  the  fact 
to  weigh  in  passing  on  the  issue  of  whether 
he  had  left  the  state;  but  no  issue  of  the 
kind  was  submitted,  and,  if  tbe  statutory 
presumption  of  death  was  relied  on,  it  was 
applied  arbitrarily  and  without  finding  the 
essential  fbct  on  which  Its  relevancy  de- 
pended. 

Tbe  first  Instruction  for  plaintiff  misap- 
plied, if  it  counted  on,  the  common- law  pre- 
sumption for  a  reason  to  be  stated  infra. 
We  reject  the  argument  based  on  the  suppos- 
ed Inadequacy  of  the  search  made  for  the 
Insured,  against  plaintiff's  right  to  rely  on 
the  presumption,  if  It  had  been  applicable. 
Testimony  was  given  tending  to  prove  enough 
diligence  was  exercised  to  discover  bis  where- 
abouts or  what  had  become  of  him  to  satisfy 
the  law,  even  if  we  accept  as  sound  recent 
decisions  which  hold  the  presumption  only 
arises  when  due  efforts  have  been  made  to 
learn  the  fate  of  a  missing  person.  HItz  v. 
Ahlgren,  170  III.  60,  48  N.  E.  1068;  Modern 
Woodmen  v.  Graber,  128  111.  App.  685 ;  Mod- 
em Woodmen  v.  Gerdom,  72  Kan.  391,  82 
Pac.  1100,  2  li.  R.  A.  (N.  S.)  809 ;  Prudential 
Assur.  Co.  T.  EJdfflunds,  2  App.  Cas.  487; 
Bailey  v.  BaUey,  36  Mich.  185;  Stinchfleld 
V.  Emerson,  62  Me.  465,  88  Am.  Dec.  524. 
Tbe  Insured  left  home  avowedly  for  a  tem- 
porary purpose  and  with  tbe  Intention  to  re- 
turn. There  was  much  evidence  to  show  he 
had  no  motive  which,  according  to  human 
nature  and  experience,  would  Induce  him  to 
leave  permanently,  and  he  had  not  returned 
or  been  heard  of  after  the  lapse  of  seven 
years  by  his  family,  other  kin,  or  acqualnt- 
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ancea.  Tbooe  drcumstances  bring  tbe  pre- 
■omptton  of  death  Into  operation  wben  it  la 
releraat;  at  least,  if  reasonable  but  fruitless 
Inqniry  tor  tbe  absentee  has  been  made  by 
titose  Interested  in  bim.  Blegler  t.  Supreme 
Lodge,  57  Mo.  App.  419,  423;  Lawson,  Pre- 
somptiTe  Evidence,  rule  44,  p.  264;  rules  5, 
8,  29  Alb.  Law  J.  pp.  426,  464. 

But  tbere  was  testimony  in  tbe  record 
which  ought  to  have  been  submitted  to  the 
Jury  as  tending  to  dispel  the  presumption. 
A  witness  said  the  insured  declared  five  or 
six  months  before  his  departure  that  he  had 
endured  his  family  troubles  as  long  as  he 
could;  and,  if  this  testimony  was  true,  it 
conduced  to  prove  the  thought  was  in  bis 
mind  to  abandon  home  and  family ;  and 
later  his  discontent  may  have  induced  him  to 
leave  home  ostensibly  for  a  temporary  pur- 
pose, bat  with  a  secret  resolve  not  to  return. 
According  to  tbe  cases  most  favorable  to 
plaintilTs  cause,  the  court,  with  this  evidence 
before  the  Jury,  should  not  have  eliminated 
from  their  Inquiry  all  issues  except  tbe  date 
•f  the  death  of  the  insured,  but  sbould  have 
left  to  them  tbe  task  of  finding  whether  or 
not  be  was  dead.  That  is  to  say,  the  pre- 
snmption  of  death  indulged  because  of  his 
long  abamce  from  home  and  lack  of  informa- 
tion about  him  was  rebuttable,  and  this  evi- 
dence of  unhappy  domestic  relations  tended 
to  rebut  It;  for  such  infelicity  occasionally 
indncea  a  husband  and  father  to  desert  bis 
family.  Dldcens  t.  Miller,  12  Mo.  App.  408; 
Gupentor  t.  Sup.  Council,  79  Mo.  App.  607; 
Whiter  T.  Sup.  Lodge,  96  Mo.  App.  1,  69  S.  W. 
662;  Blegler  v.  Sup.  Council,  supra;  Modem 
Woodmen  t.  Graber,  1J8  111.  App.  585,  588; 
Garwood  v.  Hastings,  88  Cat.  216,  229 ;  Bow- 
den  V.  Henderson,  2  Smal.  &  O.  360;  Law- 
son,  Presumptive  Evidence,  rule  53,  p.  294; 
Greenleef.  Evidence,  {  278f. 

2.  But  the  essential  fact  to  be  established 
by  plaintiff  and  found  by  tbe  Jury  was  that 
Mills  had  died  prior  to  February  2,  1901. 
Tbe  action  was  not  filed  until  after  more 
than  aeren  years  of  unexplained  absence; 
bat  It  stands  as  to  the  task  of  making  out  a 
case  for  recovery,  as  though  it  had  been  be- 
gun at  any  time  after  the  date  mentioned. 
The  aid  plaintiff  derives  from  the  seven 
years  of  absence  and  lack  of  Information  is 
not  by  way  of  presumption  at  the  end  of  said 
period  that  her  husband  is  dead,  which  would 
be  the  all-important  fact  if  ber  case  depended 
solely  on  bis  death  having  occurred  before 
the  suit  was  filed.  But  as  the  cas^  stands,  It 
does  not  help  her  at  all,  inasmuch  as  recovery 
depends  on  bis  l>eing  dead  within  about  two 
months  after  be  left  home.  W^at  help 
plaintiff  gets  from  his  protracted  absence 
without  having  been  heard  of  is  due  to  the 
tendency  of  those  two  facts  to  prove  he  was 
dead  wltliin  the  two  months  previous  to  the 
default  In  payment  of  an  assessment;  that 
is,  before  February  2,  1901.  On  tbls  point  a 
court  of  the  highest  authority  said,  in  an  ac- 
tion where  the  date  of  death  was  tbe  vital 


fact:  "Mr.  Taylor  In  the  first  volume  of  bis 
Treatise  on  the  Law  of  Evidence  (section 
157)  says  that,  'although  a  person  who  has 
not  been  heard  of  for  seven  years  is  presum- 
ed to  be  dead,  the  law  raises  no  presumption 
as  to  the  time  of  his  death;  and  therefore, 
if  any  one  hat  to  ettaWsh  ttie  precise  period 
during  those  seven  years  at  which  such  per- 
son died,  he  must  do  so  by  evidence,  and  can 
neither  rely,  on  the  one  hand,  on  the  pre- 
sumption of  death,  nor,  on  Vie  other,  upon 
the  presumption  of  the  continuance  of  life.' 
These  views  are  in  harmony  with  the  settled 
law  of  tbe  English  courts.  In  re  Phene's 
Trust,  Law  Rep.  5  Ch.  139;  Hopewell  v.  De 
Pinna,  2  Camp.  N.  P.  113;  Reg.  t.  Lumley, 
Law  Rep.  1  C.  O.  196;  Re  Lewes'  Trusts, 
Law  Rep.  11  Eq.  230;  32  Law  J.  Ch.  104; 
40  Law  J.  Oh.  507;  29  Law  J.  Ch.  286;  37 
I^aw  J.  Cb.  2ffi.  Id  the  leading  case  in  tbe 
Court  of  Exchequer  of  Nepean  v.  Doe  ex  dem. 
Knight  (2  Mee.  &  W.  894),  in  error  from  the 
Court  of  King's  Bench,  Lord  Denman,  C.  J., 
said:  'We  adopt  the  doctrine  of  the  Court  of 
King's  Bench  that  the  presumption  of  law 
relates  only  to  the  fact  of  death,  and  that 
the  time  of  death,  whenever  it  is  material, 
must  be  a  subject  of  distinct  proof.'  To  tbe 
same  effect  are  Mr.  Greenleaf  and  the  pre- 
ponderance of  authority  in  this  country.  1 
Oreenl.  Evld.  f  41;  Montgomery  v.  Bevans, 
1  Sawyer,  653  [Fed.  Cas.  No.  9,735];  Stevens 
V.  McNamara,  36  Me.  176  [58  Am.  Dec.  740]; 
Smith  V.  Knowlton,  11  N.  H.  191;  Flynn  v. 
Coffee,  12  Allen  (Mass.)  133;  Lorlng  v.  Steine- 
man,  1  Mete.  (Mass.)  204;  McDowell  t.  Simp- 
son, 1  Houst  (Del.)  467;  Whiting  v.  Nichoii, 
46  111.  230  [92  Am.  Dec.  248];  Spurr  t.  Trim- 
ble, 1  A.  K.  Mar.  (Ky.)  278;  Doe  ex  dem. 
Cofer  T.  Flanagan,  1  Ga.  538;  Smith  v. 
Smitb,  49  Ala.  156;  Primm  v.  Stewart,  7 
Tez.  178;  Gibbes  v.  Vincent,  11  Rich.  Law 
(S.  a)  323;  Hancock  v.  Am.  Life  In&  Co.,  02 
Mo.  26,  121;  Stouvenel  t.  Stephens,  2  Daly 
(N.  T.)  819;  McCartee  v.  Camel,  1  Barb.  (N. 
Y.)  Ch.  456."  (Emphasis  ours.)  Davie  v. 
Brlggs,  97  U.  S.  628,  634,  24  L.  Ed.  1086. 

Tbe  courts  of  this  state  hold  tbere  Is  no 
presumption  regarding  the  date  wben  a  per- 
son died  who  has  been  absent  and  unheard 
of  for  seven  years,  or  as  to  whether  he  died 
at  the  end  of  the  period  or  during  it.  Han- 
cock, Adm'r,  v.  Ins.  Co.,  62  Mo.  26;  Winter 
V.  Lodge,  supra.  In  tbe  first  of  those  cases  it 
was  important,  as  it  is  here,  to  show  the 
death  of  tbe  insured  happened  prior  to  a  day 
when,  if  he  was  alive,  tbe  policy  lapsed  for 
nonpayment  of  a  premium.  This  day  fell 
about  three  months  after  the  insured  disap- 
peared, or  a  month  longer  than  In  tbe  case 
at  bar,  and  In  both  cases  early  in  the  seven- 
year  period.  Among  other  things  the  Su- 
preme Court  said:  "Whoever  finds  it  Impor- 
tant to  establish  death  at  any  particular  pe- 
riod must  do  so  by  some  klud  of  evidence. 
The  evidence  need  not  be  direct  or  positive; 
it  may  depend  upon  circumstances,  but  it 
should  be  of  such  a  character  as  to  make  it 
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more  probable  that  the  person  died  at  a  par- 
ticular time,  than  tbat  he  survlTed.  When 
a  person  is  known  to  be  alive  at  a  certain 
time,  there  is  a  presumption  of  the  continu- 
ance of  his  life,  and,  to  overcome  this  pre- 
sumptton,  evidence  must  be  adduced  tending 
to  show  at  what  particular  period  he  died. 
Mere  absence,  unattended  with  other  circum- 
stances, will  not  be  sufficient.  In  Eagle's 
Case,  3  Abb.  Prac.  218,  It  was  said  that,  if  It 
was  attempted  to  apply  the  presumption 
short  of  seven  years,  special  circumstances 
would  necessarily  have  to  be  proved;  as,  for 
example,  that  at  the  last  accounts  the  person 
was  dangerously  111,  or  in  a  weak  state  of 
health,  was  exposed  to  great  perils  of  disease 
or  accident;  tbat  he  embarked  on  board  of  a 
vessel  which  has  not  since  been  heard  from, 
though  the  length  of  the  usual  voyage  has 
long  since  elapsed.  In  all  such  cases,  if  the 
circumstances  known  are  suflBcient  to  author- 
ize the  conclusion,  the  decease  may  be  placed 
at  a  time  short  of  seven  years."  62  Mo.,  loc. 
cit.  32. 

The  rule  Invoked  at  this  point  partakes  of 
the  character  of  what  Prof.  Thayer  denom- 
inates presumptive  evidence,  rather  than  of 
the  character  of  a  rebuttable  legal  presump- 
tion, like  that  of  death  at  the  end  of  seven 
years'  absence.  Thayer,  Evidence,  Appendix 
A.  The  learned  author  shows  the  presump- 
tion of  death  belongs  to  the  class  of  rebut- 
table, as  distinguished  from  conclusive,  le- 
gal presimiptions.  Loc.  cit.  541  et  seq.  He 
says  presumptions  of  the  rebuttable  kind 
"are  certain  assumptions,  or  legal  rules,  de- 
fining the  amount  of  evidence  requisite  to 
support  a  particular  allegation;  which  facts 
being  proved  may  be  either  explained  away 
or  rebutted  by  evidence  to  the  contrary,  but 
are  conclusive  tn  the  absence  of  such  evi- 
dence; •  •  •  are  definitions  of  the  quan- 
tity of  evidence,  or  the  state  of  facts,  suffi- 
cient to  make  out  a  prima  facie  case;  in 
other  words,  of  the  circumstances  under 
which  the  burden  of  proof  lies  on  the  oppo- 
site party."  Further  on  In  this  connection  it 
is  said:  "It  should  be  carefully  remarked 
that  in  both  kinds  of  legal  presumption 
(meaning  the  conclusive  and  the  rebuttable) 
there  is  no  Inference;  the  rule  of  law  merely 
applies  or  attaches  to  the  circumstances 
when  proved  and  Is  not  deduced  from  them.'' 
Loc.  cit.  545.  The  author  then  proceeds  to 
discriminate  both  classes  of  legal  presump- 
tions from  presumptive  evidence  or  that  rule 
of  law  which  permits  a  Jury  to  infer  the 
fact  in  issue  from  indirect,  instead  of  direct, 
evidence  of  its  occurrence;  as,  "where  a 
person  was  found  standing  over  a  wounded 
man  with  a  bloody  sword  in  his  hand,  there 
Is  a  presumption  (or  It  may  be  probably  in- 
ferred) that  the  one  stabbed  the  other." 

The  argument  for  defendant  counts  on  the 
supposed  lack  of  evidence  conducing  to  prove 
the  insured  died  even  l)efore  the  expiration 
of  seven  years  after  his  departure  from 
home,  and  the  greater  lack  of  proof  that  be 


died  previous  to  the  2d  day  of  February, 
1901,  as  the  Instructions  required.  The  In- 
sured was  not  afflicted  vrith  any  disease,  was 
not  shown  to  have  been  exposed  to  unusual 
peril,  to  have  meditated  upon  suicide,  or  to 
be  in  a  despondent  mood  which  might  lead 
to  that  act  (Conditions  such  as  those  affect- 
ing a  person  who  disappears  unaccountably 
were  regarded  in  the  older  cases  as  prereq- 
uisites of  the  inference  of  death  when  the 
absence  had  not  lasted  the  full  period,  and 
perhaps  in  most  Jurisdictions  the  inference 
of  earlier  death  would  not  be  allowed  now, 
except  on  proof  of  similar  facts.  But  the 
law  in  this  state  Is  more  liberal  to  parties 
with  demands  dependent  on  a  finding  of  ear- 
lier death.  Our  Supreme  Court  baa  adopted 
the  doctrine  of  Tisdale  v.  Ins.  Co.,  26  Iowa, 
170,  66  Am.  Dec.  136,  wherein  the  Supreme 
Court  of  Iowa  held  the  Jury  might  Infer  the 
death  of  the  missing  person  had  occurred  be- 
fore seven  years  had  expired,  even  though 
he  was  not  threatened  by  any  of  the  dangers 
mentioned  supra;  and  that  the  conclusion  of 
death  at  an  earlier  period  could  be  drawn  up- 
on proof  of  any  facts,  which,  according  to 
common  experience,  made  it  probable  th« 
party,  if  alive,  would  have  communicated 
with  his  friends.  After  postulating  the  facts 
in  evidence,  the  Supreme  Court  of  Iowa  said : 
"Must  seven  years  pass,  or  must  it  be  shown 
that  he  was  last  seen  or  heard  of  in  peril, 
before  his  death  can  be  presumed?  No  great- 
er wrong  could  be  done  to  the  character  of 
a  man  than  to  account  for  his  absence,  even 
after  the  lapse  of  a  few  short  months,  upon 
the  ground  of  a  wa^on  abandonment  of  his 
family  and  friends.  He  could  have  lived  a 
good  and  useful  life  to  but  little  purpose,  if 
those  who  knew  him  could  even  entertain 
such  a  suspicion.  The  reasons  tbat  the  evi- 
dence above  mentioned  raises  a  presumption 
of  death  are  obvious;  absence  from  any  oth- 
er cause,  being  without  motive  and  Inconsist- 
ent with  the  very  nature  of  the  person.  Is  im- 
probable." 

According  to  those  views  an  Instruction 
was  declared  wrong  which  said  it  must  ap- 
pear, in  order  to  prove  death  prior  to  the 
lapse  of  seven  years,  the  person  alleged  to  be 
dead  was  subject  to  some  specific  peril  which 
reasonably  might  be  supposed  to  have  caused 
his  death;  and  our  Supreme  Court  adopted 
the  reasoning  in  the  Hancock  Case  "that  evi- 
dence of  character,  habits,  domestic  relations, 
and  the  like,  making  the  abandonment  of 
home  and  family  improbable,  and  showing  a 
want  of  all  those  motives  which  can  be  sup- 
posed to  influence  men  to  such  acts,  may  be 
sufficient  to  raise  the  presumption  of  death, 
or  from  which  the  death  of  one  absent  and 
unheard  of  may  be  Inferred,  without  regard 
to  the  duration  of  such  absence."  62  Mo., 
loc.  cit.  34.  In  Lancaster  v.  Ins.  Co.,  62  Mo. 
121,  128,  the  Supreme  Court  of  Missouri  re- 
iterated its  concurrence  In  the  Iowa  doctrine, 
and  rejected  the  rule  that,  for  the  conclusion 
of  death  to  be  indulged  before  seven  years 
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have  expired,  there  must  be  proof  the  ab- 
sentee -whs  exposed  to  some  peril  apt  to 
shflrten  his  lif&     The  question  la  whether 
the  principle  of  those  authorities,  and  others 
which  might  be  cited,  would  permit  the.  Jury 
to  find,  on  the  facts  In  the  present  record, 
the  death  of  the  Insured  occurred  earlier 
than  February  2,  1901.    This  question  can  be 
answered  best  by  comparing  the  facts  of  the 
case  at  bar  with  the  facts  of  cases  wherein 
the  same  problem  was  solved  one  way  or  the 
otha.    In  Hancock  y.  Ins.  C!o.,  it  was  held 
there  was  no  room  for  a  presumption  of 
death  before  seven  years  had  ran,  for  these 
reasons:    "Morris  (the  insured  person)  had 
no  family,  he  had  no  fixed  and  permanent 
place  of  abode.    For  years  he  had  been  re- 
siding In  the  South,  being  in  different  states 
and  engaged  tn  different  places.    He  told  his 
relatires   that    he   was   going   back   to   the 
South.    He  made  arrangements  to  introduce 
a  patent  there.    He  was  warm  In  his  sympa- 
thies for  the  Southern  cause,  and  expressed 
hb  determination  to  take  arms  In  Its  de- 
fense.  No  Intention  was  ever  shown  of  stay- 
ing in  New  Xork,  or  with  his  friends  in  the 
North.    According  to  his  declared  design,  he 
was  going  South,  as  thousands  of  others  did 
in  those  times."     In  Lancaster  t.  Ins.  Co., 
tbe  facts  indicated  death  by  drowning,  as 
the  insured  was  sick  and  week  while  on  a 
ship  and  was  not  seen  to  leave  it  when  It 
leached  port    In  Winter  v.  Supreme  Lodge, 
the  insured  had  talked  of  making  way  with 
himself,  and  circumstances  pointed  to  the 
conclusion  that  he  had  done  so.    The  same 
was  true  in  Carpenter  v.  Supreme  Council, 
79  Mo.  App.  597.    The  last  three  cases  are 
not  a  guide  tn  this  one,  for  in  them  the 
missing  parties  were  in  great  peril ;   but  the 
Tisdale  Case   is  a   guide  and  a   controlling 
precedent     Without  reflecting  at  all  on  the 
credibility  of  the  witness  who  testified  re- 
garding the  quarrel  between  Mills  and  his 
wife  and  his  threat  to  leave  home,  it  Is  ob- 
Tlons  the  Jury  were  not  bound  to  believe  this 
testimony ;  or,  if  they  believed  it  might  not 
believe  Mills  carried  out  his  threat;  and  es- 
liecially  is  this  so  because  there  was  much 
other  evidence  tending  to  prove  the  Insured 
was  happy  In  his  domestic  relations,  strong- 
ly attached  to  his  wife  and  children,  and 
without  any  motive  to  abandon  them.    His 
departure   from   home  was  several   months 
after  the  date  of  the  supposed  quarrel,  and 
there  was  no  testimony  of  any  family  dis- 
cord meanwhile.    He  left  on  an  errand  simi- 
lar to  others  he  had  gone  on  before,  and  In 
the  prosecution. of  a  business  he  was  pursu- 
hig  at  the  time.     He  was  not  dejected  tn 
spirit    Though  in  humble  circumstances,  be 
was  free  from  debt  and  was  getting  along 
apparently  as  well  as  usual.    He  declared  he 
would  be  back  In  a  few  days,  kissed  his  wife 
when  he  departed,  and  apparently  left  no 
feeling  in  tier  mind  of  doubt  about  his  re- 
turn as  promised.    He  was  a  moral  man,  a 
church  member,  and,  according  to  the  opin- 


ion of  his  neighbors,  a  good  provider  and  an 
Industrious  citizen.  He  told  not  only  his 
wife,  but  others,  why  he  was  taking  the  trip 
to  Canton,  and  no  one  who  saw  him  received 
an  lmt>re!!slon  against  the  truth  of  what  he 
said,,  or  that  his  leaving  home  would  be  per- 
manent, or  was  at  all  remarkable.  The 
Journey  was  not  a  long  one  in  miles,  but  he 
contemplated  an  absence  of  several  days. 
From  the  time  of  bis  departure  there'  is  no 
authentic  evidence  of  his  having  been  seen 
alive,  or  his  wagon  and  team  having  been 
found,  though  diligent  efforts  were  made  to 
obtain  Information.  These  facts  by  them- 
selves, and  without  their  influence  being 
broken  by  the  testimony  regarding  the  quar- 
rel between  the  Insured  and  bis  wife,  which 
the  Jury  were  free  to  reject,  would  range  the 
case  by  the  side  of  Tisdale  v.  Ins.  Co.,  as  there 
is  no  material  difference  between  the  facts 
of  the  two  cases.  As  that  decision  has  been 
approved  by  our  Supreme  Court,  we  decide 
on  its  authority  there  was  evidence  from 
which  the  Jury  might  find  the  Insured  died 
prior  to  the  first  default  In  an  assessment; 
though' we  think  the  Iowa  doctrine  an  ex- 
treme one,  which  tends  to  transfer  an  issue 
of  fact  from  the  region  of  proof  to  that  of 
surmise. 

3.  In  holding  the  case  is  for  the  Jury,  we 
emphasize  the  point  that.  In  order  for  plain- 
tiff to  recover,  she  must  prove  by  the  weight 
of  evidence  her  former  husband  died  prior 
to  February  2,  1901,  and  it  is  better  to  say 
nothing  about  probabilities  in  the  instruc- 
tions. In  determining  the  question  of  wheth- 
er his  death  occurred  prior  to  said  date, 
the  Jury  should  take  into  consideration  his 
condition  In  life,  character,  habits,  and  do- 
mestic relations,  the  circumstances  attend- 
ing his  departure  from  home,  and  the  fact 
that  none  of  his  friends,  relatives,  or  ac- 
quaintances have  heard  of  him  since;  and 
unless,  in  view  of  those  circumstances  and 
others  which  may  appear  in  evidence,  the 
Jury  believe  from  the  evidence  Mills  died 
prior  to  February  2,  1901,  the  verdict  should 
be  for  defendant 

4.  An  exception  was  saved  to  the  admis- 
sion of  the  statements  of  Mills  when  he  left 
home  of  the  purpose  of  his  trip  and  when 
he  would  return.  The  contention  is  he  might 
be  prosecuted  for  abandoning  bis  family, 
and,  if  he  meant  to  do  so,  those  declarations 
were  self-serving.  In  our  Judgment  the  right 
rule  to  apply  is  the  one  thus  stated  by  a 
learned  commentator:  "Whenever  the  de- 
meanor of  a  person  at  a  given  time  becomes 
the  object  of  Inquiry,  his  expressions,  as  con- 
stituting part  of  that  demeanor,  and  as  Indi- 
cating his  present  Intent  and  disposition, 
cannot  properly  be  rejected  in  evidence  as 
Irrelevant"  Evans'  note  to  Pothler  on  Obli- 
gations, II,  242.  That  passage  is  quoted  in 
1  Oreenleaf  (16th  Ed.)  (  lOS,  and  shown  to 
be  applicable  to  numerous  Instances,  includ- 
ing those  where  a  person  "is  upon  a  Journey 
or  leaves  home,  or  returns  thither,  or  re- 
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mains  abroad."  The  nde  was  followed  In 
every  case  cited,  supra,  and  the  point  was 
passed  on  in  Carpenter  t.  Sup.  Council,  79 
Mo.  App.  697,  603.  If  the  statements  of  an 
absentee  concerning  why  he  Is  leaVing  home 
are  excluded  from  a  Jury,  they  will  be  de- 
prived of  illuminating  evidence  upon  the 
main  inquiry.  That  the  person  who  uttered 
the  statement  of  purpose  may  have  intended 
to  safeguard  himself  should  be  taken  ac- 
count of  In  weighing  the  statement 

6.  An  exception  was  taken  to  the  exclusion 
of  testimony  sought  to  be  elicited  from  a  wit- 
ness on  cross-examination  concerning  rumors 
he  had  heard  in  the  vicinity  of  the  plaintiff's 
home  about  the  cause  of  Mills  leaving  home. 
These  neighborhood  rumors  were  but  hear- 
say, and  do  not  fall  within  any  exception 
we  are  aware  of,  to  the  rule  excluding  hear- 
say testimony.  The  only  authority  cited  on 
this  point  is  Dowd  v.  Watson,  105  N.  C.  476, 
11  8.  E.  689,  18  Am.  St.  Rep.  920,  where  it 
was  said:  "To  rebut  the  presumption  of 
death  from  absence  for  more  than  seven 
years  without  being  heard  from,  evidence  of 
a  general  report  among  the  missing  person's 
friends  and  acquaintances  that  be  is  alive 
and  In  the  United  States  army  is  admissible. 
•  •  •  Evidence  by  a  witness  that  he  had 
seen  the  missing  person,  and  he  was  alive. 
Is  admissible."  Those  rulings  are  irrelevant 
to  the  proposition  in  hand.  If  defendant 
wished  to  avail  itself  of  the  knowledge  of 
neighbors  regarding  the  cause  of  Mills'  de- 
parture, the  rumors  on  the  subject  should 
have  been  traced  to  their  source,  and  the 
person  who  started  them  have  been  called 
as  a  witness. 

6.  The  petition  ought  to  be  amended  by  al- 
leging Mills  died  prior  to  February  2,  1901. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


MERCHANTS'  NAT.  BANK  v.  BRISCH 

et  al. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

3,  1910.) 

1.  Biixs  AWD  Notes  (|  538*)— Action— In- 

STBUCnONS. 

In  an  action  on  notes  given  for  the  price 
of  a  thresliinK  machine,  the  answer  allefced  that 
the  agent  of  the  payee  guaranteed  that  the 
freight  on  the  machine  would  not  exceed  $100, 
and  represented  that  a  contract  he  presented  for 
defendant's  signature  contained  such  provision, 
that  the  freight  did  exceed  such  sum,  and  de- 
fendant refused  to  accept  the  machine.  The  con- 
tract signed  was  not  offered  in  evidence.  Held, 
that  an  instruction  that,  if  the  note  was  obtain- 
ed by  fraud,  it  devolved  on  the  holder  to  show 
itseli  a  bona  fide  purchaser,  was  not  warranted. 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  i  53&*] 

2.  Fraud  (|  11*)— What  Constitutes— Rep- 
resentations. 

A  representation  by  the  seller  of  a  machine 
that  the  freight  npon  it  would  not  be  over  a 
certain  amount,  when  in  fact  the  freight  did  ex- 


ceed that  amount,  was  not  a  representation  oa 
which  an  action  for  fraud  conid  be  based. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  U  12,  13 ;   Dec  Dig.  {  ll.»] 

8.  Sales  (|  21*)- Failure  of  Consideration. 
Where  the  seller  of  a  machine  guaranteed 
that  the  freight  thereon  would  not  oe  over  ■ 
certain  amount,  and,  when  the  purchaser  tried 
to  get  possession  of  the  machine,  the  same  was 
forbidden  by  the  carrier  until  he  had  paid 
freight  in  excess  of  the  amount  stipulated,  and 
the  purchaser  refused  to  take  the  machine,  the 
consideration  for  notes  given  for  the  purcliaae 
price  failed. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Djg.   H   33-38;    Dec.   Dig.   i   21.*] 

4.  Sales  ({  177*)  —  Pbrtobmancb  or  Con- 

TRACT. 

Under  the  facts,  the  purchaser  had  a  right 
to  refuse  to  take  the  machine. 

[EA.  Note.- For  other  cases,  see  Sales,  Cent 
Dig.  i§  445-450;   Dec.  Dig.  {  177.*] 

5.  Sales  (§  339*)— Breach  bt  Purchaser-^ 
Right  or  Seller. 

Where  the  purchaser  of  a  machine  refused 
to  accept  it,  and  the  seller  resold  it  together 
with  a  secondhand  machine  given  as  part  of  the 
purchase  price,  the  purchaser  would  be  liable 
for  any  balance  of  the  purchase  price. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  |§  924,  926;   Dec.  Dig.  {  339.*] 

6.  Bills  and  Notes  (j  146*)— Statutory  Pro- 
visions. 

The  negotiable  instrument  law  of  1905  has 
no  application  to  a  note  executed  prior  to  the 
taking  effect  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  {  146l*] 

7.  Bills  and  Notes  ({g  4^,  497*)— AcTiow 
ON  Note— Burden  of  Pboop. 

Prior  to  the  negotiable  instrument  law  of 
1905,  in  an  action  on  a  note  as  against  a  pur- 
chaser before  maturity,  the  n^aker  was  bound 
to  show,  by  a  greater  weight  of  evidence,  a  want 
of  consideration,  but  plalntifC  was  bound  to 
show  that  he  purchased  without  knowieu^e  of 
fraud. 

[Ed.  Note.— For  other  cases  see  Bills  and 
Notes,  Cent.  Dig.  SS  1652-1662,  1675-1687; 
Dec.  Dig.  §§  493,  497.*] 

Appeal  from  CIrcnit  Court,  Phelps  Coun- 
ty;  L.  B.  Woodside,  Judge. 

Action  by  the  Merchants'  National  Bank 
against  Gottlib  Brisch  and  another.  FYom  a 
Judgment  In  favor  of  defendants,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Jones  Bros,  and  C.  H.  Shubert,  for  appel- 
lant   Watson  &  Holmes,  for  respondents. 

GRAY,  J.  This  Is  a  suit  on  a  promissory 
note  bearing  date  June  12,  1905,  for  $630, 
due  on  or  before  the  1st  day  of  October,  1907, 
payable  to  the  order  of  Russell  &  Co.,  an  Ohio 
corporation,  and  payable  at  the  Rolla  State 
Bank,  Rolla,  Mo.,  with  interest  from  date  at 
the  rate  of  6  per  cent  per  annum,  payable 
annually.  The  suit  was  commenced  by  the 
Merchants'  National  Bank,  claiming  to  have 
purchased  the  same  for  value,  in  the  usual 
course  of  business,  on  the  9th  day  of  Febru- 
ary, 1907.  The  answer  alleged  that  in  April, 
1905,  one  H.  W.  Mitchell,  an  agent  of  the 
payee,  persuaded  the  defendants  to  purchase 
a  threshing  outfit  to  be  delivered  to  the  de- 


•ror  other  cases  see  same  topic  and  section  NUMBER  In  Dec  ft  Am.  Digs.  1907  to  date,  A  Reporter  Indezee 
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fendantB  aboat  the  Ist  of  Jnne,  at  the  town 
of  Rnaaell.  state  of  Kansas.  It  was  alleged 
that  the  defendants  agreed  to  give  for  said 
madibie  a  secondhand  separator  and  to  exe- 
cute their  three  promissory  notes,  amonntlnc 
to  11,910;  that  at  the  time  said  contract  was 
entered  Into  the  said  agent  represented  and 
gnaranteed  that  the  freight  on  the  new  out- 
fit to  the  point  where  It  was  to  be  dellTered 
wodM  not  exceed  $100.  It  was  farther  alleg- 
ed that  the  defendants  were  foreigners,  whol- 
ly unable  to  read  or  write  the  English  lan- 
goage,  or  to  talk  or  nnderstand  the  same,  and 
tiiat  the  said  Mitchell,  knowing  these  facts, 
prepared  a  written  contract,  and  falsely  rep- 
resented to  the  defendants  that  said  written 
contract  contained  only  the  agreements  here- 
tofere  set  out,  and  that  the  defendants,  be- 
ing nnable  to  read  said  contract,  relied  upon 
the  representation  of  said  Mitchell.  It  was 
further  alleged  that  the  defendants  went  to 
die  town  of  Snssell  In  Jane  to  receive  said 
machine,  but  the  same  did  not  arrive  nntll 
July  3  of  said  year,  and,  when  it  did  arrive, 
a  bank  at  Buasell,  In  behalf  of  the  payee,  pre- 
sented a  tdll  of  lading  for  freight  charges, 
amoonUng  to  over  |300.  The  defendants  fur- 
ther alleged  that  they  then  had  the  written 
contract  examined,  and  found  that  it  did  not 
contain  the  conditions  of  the  trade  in  regard 
to  the  frei^t,  and  that,  when  they  discovered 
said  fraud,  they  renounced  and  repudiated 
the  contract,  and  that  said  Russell  &  Co.  took 
ponesBlon  of  said  machine  and  returned  the 
nme  to  their  branch  house  at  St.  Joseph. 
The  defendants'  answer  closed  with  the  fol- 
lowing language:  "Wherefore  defendants 
ity  that  said  note  sued  upon  in  this  cause 
was  obtained  from  them  by  fraud,  as  herein- 
before alleged,  and  that  the  same  was  wholly 
without  consideration  and  void."  The  reply 
was  a  general  denial.  Judgment  was  for  de- 
fendants, and  plaintiff  api)ealed. 

The  testimony  In  behalf  of  the  plaintiff 
was  limited  to  one  witness — ^the  cashier  of 
the  appellant  bank.     This  witness  testified 
that  J.  W.  McGIymonds  was  the  president  of 
the  appellant  bank,  and  also  the  president  of 
Baasell  ft  Co.,  payee ;  that  the  note  was  pur- 
chased in  the  usual  coarse  by  his  bank  from 
the  payee  without  any  notice  of  anything 
wrong  In  connection  therewith.    On  cross-ez- 
amlnation  the  witness  testified  that  the  bank 
disconnted  much  paper  for  the  payee  com- 
pany, and  that  the  payee  company  did  its 
principal  banking  business  with  the  said  Mer- 
chants' National  Bank;    that  the  note  was 
presented  for  dlsooont  by  one  Pitts,  treasurer 
of  the  company,  and  that  he  discounted  the 
note,  bat  asked  no  questions  and  made  no  in- 
quiries about  the  financial  standing  of  the 
defendants;  tbat,  when  he  bought  the  note, 
be  knew  that  interest  was  doe  and  unpaid. 

In  bdalf  of  the  defendants,  the  testimony 
showed  that  they  were  foreigners  with  very 
little  knowledge  of  the  English  language; 
tbat  Mltcbdl  came  to  their  place  and  brought 
two  or  three  qnarta  of  whisky,  and  after  they 


had  agreed  on  the  terms  of  the  contract,  as 
set  out  in  their  answer,  he  presented  a  con- 
tract to  them,  and  they  were  all  drinking, 
and  he  Induced  them  to  sign  the  contract; 
that,  when  they  went  to  Kansas  to  get  the 
machine,  possession  was  refused  unless  they 
would  pay  two  freight  bills,  amounting  to 
$370.  In  addition  to  their  testimony,  other 
witnesses  testified  that  they  were  present  and 
heard  Mitchell  represent  and  guarantee  tbat 
the  freight  on  the  madiine  would  not  be 
more  than  $100. 

We  find  no  fault  with  the  Instructions  giv- 
en to  the  Jury  in  behalf  of  the  appellant  In 
behalf  of  the  respondents,  the  court  gave  the 
following  instruction:  "The  court  Instructs 
the  jury,  if  you  find  and  believe  from  the 
evidence  In  this  case  that  the  note  sued  upon 
was  obtained  from  the  d^endants  by  fraud, 
it  devolves  upon  the  plaintiff  to  show  by  a 
preponderance  of  the  evidence  that  it  acquir- 
ed tbe  note  from  Russell  &  Co.,  the  payee 
therein,  before  the  maturity  thereof,  and 
without  knowledge  of  such  fraud,  and  for  a 
valuable  consideration  before  it  can  recover." 
Under  the  evidence  and  pleadings,  nothing 
can  be  found  upon  which  to  base  this  instruc- 
tion. The  allegations  of  fraud  in  the  answer 
are  simply  that  the  agent  guaranteed  that 
the  freight  would  not  be  over  $100,  and  that 
he  represented  to  them  tbat  a  contract  he 
was  presenting  for  their  signature  contained 
those  provisions.  And  the  evidence  shows 
that  the  freight  was  over  $100.  The  contract 
signed  was  not  offered  in  evidence,  and  there- 
fore, as  to  whether  there  is  any  difference 
between  the  oral  contract  and  the  written 
one,  the  evidence  does  not  disclose.  The 
guaranty  of  the  agent  that  the  freight  would 
not  be  over  $100  was  not  a  fraudulent  repre- 
sentation upon  which  an  a'ctlon  for  fraud 
could  foe  based.  The  action  of  the  court  in 
giving  this  Instruction  necessitates  the  re- 
versal of  the  Judgment 

The  facts  testified  to  by  the  defendants 
show  a  failure  of  consideration.  If  the  agent 
guaranteed  that  the  freight  would  not  be 
over  $100,  and,  when  the  respondents  tried  to 
get  possession  of  the  machine,  the  same  was 
forbidden  until  they  had  paid  freight  amount- 
ing to  over  $300,  then  as  between  them  and 
the  seller  they  had  a  right  to  refuse  to  take 
the  machine.  The  undisputed  evidence  shows 
that  the  payees  then  took  the  machine,  to- 
gether with  the  secondhand  machine,  and 
disposed  of  them.  If  the  contract  was  as 
testified  to  by  the  defendants,  then  the  ma- 
chine was  never  delivered  and  the  considera- 
tion for  the  notes  failed.  On  the  other  hand, 
if  there  was  no  guaranty  that  the  freight 
would  not  exceed  $100,  yet  tbe  company  took 
the  machine,  and  as  between  it  and  the  re- 
spondents It  would  not  be  entitled  to  recover 
for  all  tbe  notes,  but,  if  the  secondhand  ma- 
chine and  the  new  machine  have  been  eold 
and  disposed  of,  then  the  respondents  might 
be  liable  for  the  balance  on  the  notes,  if  any. 
This  note  was  executed  prior  to  the  taking 
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^ect  of  onr  negotiable  instrument  law  of 
1906.  And  therefore  the  provisions  of  that 
act  must  not  be  considered  In  determining 
the  law  of  this  case.  The  cause  was  tried 
by  both  parties  on  the  theory  that  the  bur- 
den of  proof  Is  the  same  wherein  the  defend- 
ant alleges  the  note  was  procured  by  fraud 
and  when  be  alleges  failure  of  consideration. 
As  the  law  stood  prior  to  1905,  there  was  a 
difference  as  to  the  burden  of  proof  in  the 
two  defenses,  which  should  be  borne  in  mind 
on  a  retrial.  Bank  t.  Romlnee,  136  Mo.  App. 
67,  117  S.  W.  105 ;  Hahn  v.  Bradley,  92  Mo. 
App.  399 ;   Hamilton  t.  Marks,  63  Mo.  167. 

For  the  action  of  the  court  in  giving  the  in- 
struction above  set  forth,  the  Judgment  is 
reversed,  and  the  cause  remanded.  All  con- 
cur. 


STATE  ▼.  McCOT. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 
8,  1910.) 

1.  IKDICTMEWT    ANn     INFORMATION    (|     52*)   — 

FoBUAi.  Requisites  —  Vkeification— Stat- 
utes. 

Under  Ann.  St.  1906,  S  2477,  requiring  in- 
formations to  be  signed  and  verified  by  the  pros- 
ecating  attorney,  wtiich  verification  may  be 
made  upon  information  and  belief,  or  by  the 
oath  of  a  competent  witness  in  ttie  case,  or  sup- 
ported by  tlie  affidavit  of  the  witness  filed  with 
the  information,  an  information  followed  by  an 
affidavit  stating  that  the  prosecuting  attorney 
makes  oatli  that  the  facts  stated  in  the  informa- 
tion are  true,  according  to  his  best  Icnowledge, 
information,  and  belief,  but  signed  by  the  pros- 
ecuting witness,  was  insufficient,  since  it  cannot 
be  taken  as  the  affidavit  of  the  prosecuting  at- 
torney, not  being  signed  by  him,  and.  if  taken 
as  the  affidavit  of  the  prosecutmg  witness,  it 
is  insufficient  as  only  being  on  Information  and 
belief. 

[EA.  Note.— FVfr  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  163-168;  Dec. 
Dig.  i  52.*] 

2.  Indictment  and  Infobmation  ({  47*)  — 
Requisites  and  Sufficiency  o»  Accusa- 
tion—Lanouaoe  AND  Form. 

In  an  information,  it  is  insufficient  for  the 
prosecuting  attorney  to  state  that  he  is  informed 
of  tlie  commission  of  an  offense,  but  he  must 
state  that  the  offense  has  been  committed. 

[Ed.  Note.— For  other  cases,   see  Indictment 
and  Information,  Cent  Dig.  §  157 ;    Dec.  Dig. 
f  47.*] 
8.  Indictment  and   Information  (J  47*)  — 

Requisites  and  Sufficienot  of  Acousa- 

tion— Language  and  Form. 

Where  a  prosecuting  attorney  bases  an  in- 
formation upon  the  affidavit  of  a  private  person, 
he  must  so  state  in  the  information,  and  file  the 
affidavit  with  the  information. 

[Eld.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  157 ;  Dec.  Dig.  S 
47.*] 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty ;  John  T.  Moore,  Judge. 

George  McCoy  was  convicted  of  assault, 
and  appeals.    Reversed  and  remanded. 

O.  Purd  Hays,  for  appellant  Fred  W.  Bar- 
rett, for  the  State. 


COX,  J.  Defendant  was  convicted  of  the 
offense  of  common  assault  upon  an  informa- 
tion filed  by  the  prosecuting  attorney  in  the 
circuit  court  of  Christian  county,  and  from 
the  conviction  has  appealed. 

The  only  question  before  us  for  considera- 
tion is  the  sufilclency  of  the  information. 
The  Information  is  as  follows: 

"Fred  W.  Barrett,  prosecuting  attorney  with- 
in and  for  the  county  of  Christian,  in  the  state 
of  Missouri,  informs  the  court,  under  his  of- 
ficial oath  and  upon  his  best  information  and 
beliefr  that  he  Is  informed  by  the  affidavit  of 
H.  William  Frlebe  that  Oeorge  McCoy,  on  or 
about  the  second  day  of  December,  1907,  in 
the  said  county  of  Christian  in  the  state  of 
Missouri,  did  then  and  there  unlawfully  and 
willfully  assault,  strike,  beat  and  wound  the 
said  H.  William  Frlebe  on  the  head  with  bis 
flat  contrary  to  the  form  of  the  Statute  in 
such  cases,  made  and  provided  against  the 
peace  and  dignity  of  the  state.  [Signed] 
Fred  W.  Barrett,  Prosecuting  Attorney. 

"Fired  W.  Barrett,  prosecuting  attorney, 
makes  oath  and  says  that  the  facts  stated  In 
the  foregoing  information  are  true  according 
to  his  best  knowledge,  Information  and  belief. 
[Signed]    H.  William  Frlebe." 

"Subscribed  and  sworn  to  before  me,  the 
second  day  of  December,  A.  D.  1907.  [Sign- 
ed]   e.  D.  Maples,  Circuit  Clerk." 

The  statute  authorizing  the  filing  of  Infor- 
mations in  the  circuit  court  by  the  prosecut- 
ing attorney  so  far  as  applicable  to  this  In- 
formation Is  as  follows :  "Informations  may 
be  filed  by  the  prosecuting  attorney  as  in- 
formant during  term  time  or  with  the  clerk 
in  vacation  of  the  court  having  jurisdiction 
of  the  offense  specified  therein.  All  informa- 
tion shall  be  signed  by  the  prosecuting  at- 
torney and  be  verified  by  his  oath,  or  by  the 
oath  of  some  person  competent  to  testify  as 
a  witness  in  the  case,  or  be  supiK)rted  by  the 
aflSdavit  of  such  iierson  which  shall  be  filed 
with  the  information."    Ann.  St.  1906,  §  2477. 

Verification  by  the  prosecuting  attorney 
may  be  upon  informatiou  and  belief.  It  will 
be  observed,  first,  that  an  Information  filed 
by  the  prosecuting  attorney  in  the  circuit 
court  must  be  verified,  or  be  based  upon  the 
affidavit  of  some  person.  In  the  latter  case 
the  affidavit  must  be  filed  with  the  Informa- 
tion. In  this  case  no  affidavit  was  filed,  but 
the  only  verification  is  what  appears  in  the 
affidavit  at  the  close  of  the  information  above 
set  out.  This  affidavit  Is  drawn  as  if  it  were 
to  be  executed  by  the  prosecuting  attorney, 
but  is  not  signed  by  him,  but  is  signed  by  the 
prosecuting  witness.  It  is  apparent  that  this 
is  not  sufficient,  for,  if  it  is  to  be  taken  as  the 
affidavit  of  Frlebe,  it  is  Insufficient  for  the 
reason  that  It  is  made  upon  Information  and 
belief  only  which  is  not  a  sufficient  verifica- 
tion wbea  made  by  a  private  person,  but 
would  only  be  sufficient  when  made  by  the 
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prosecuttDg  attorney  himself.  It  Is  not  a  ver- 
iflcadon  by  tbe  prosecuting  attorney  for  the 
reason  that  he  does  not  sign  the  affldavlt, 
and,  80  far  as  the  record  shows,  was  not 
ivom  to  it  This  Information  Is  therefore 
bad  for  the  want  of  a  proper  verification. 

It  Is  also  bad  for  another  reason.  The 
prosecutloe  attorney.  In  the  body  of  the  In- 
formation does  not  purport  to  inform  the 
court  that  the  defendant  has  committed  an 
assault  upon  Frlebe,  but  be  Informs  the  court 
tbat  be  Is  Informed  by  the  affidavit  of  Frlebe 
tbat  an  offense  has  been  committed.  This  Is 
not  sufficient  The  prosecuting  attorney  may 
base  an  information  uix>n  the  affldavlt  of  a 
private  person,  but,  when  he  does  so,  he 
ahoDld  so  state  In  his  information  and  file 
the  affidavit  with  the  information  as  the  stat- 
ute requires,  "but,  even  in  that  case,  a  party 
cannot  tie  tried  upon  the  affidavit  of  an  in- 
dlvldnal.  The  duty  of  informing  the  court 
by  a  propor  information  rests  with  the  pros- 
ecnting  attorney.  He  cannot  shift  or  evade 
this  duty.  It  is  bis  duty  to  first  inform  him- 
self, and  satisfy  tilmself  tbat  an  offense  has 
been  committed,  and  then,  if  he  desires  to 
prosecute  this  ofTense,  he  must  inform  the 
court  that  the  offense  has  been  committed, 
and  it  is  not  sufficient  for  him  to  Inform  the 
court  tliat  some  one  else  has  informed  blm 
that  an  offense  has  been  committed.  There-^ 
fore  no  proper  charge  that  defendant  had 
committed  an  assault  was  made  In  this  case, 
and,  for  tbat  reason,  as  well  as  for  the  rea- 
Bon  that  the  Information  was  not  properly 
verified,  the  motion  in  arrest  of  Judgment 
ahonld  have  been  sustained.  It  therefore  fol- 
lows that  the  judgment  must  be  reversed. 

But  it  may  be  that  the  defendant  can  be 
convicted  if  a  proper  information  is  lodged 
aplnst  him,  and,  as  this  one  is  amendable 
the  canoe  will  he  remanded  to  permit  the 
prosecuting  attorney  to  file  an  amended  In- 
formation if  he  so  desires.    All  concur. 


STATE  v.  POUNDSTONB. 

(Spring6eld  Court  of  Appeals.    Missouri.    Jan. 

3,  1910.) 

1.  ixdtctmebtt  and  infobmatiow  (|  133*>— 
Objbctiohs. 

Where  accused  offered  on  trial  to  show  that 
a  warrant  was  issued  on  the  afBdavit  of  a  cer- 
tain person,  and  that  the  prosecuting  attorney 
thereafter  filed  an  Information  on  his  own 
knowledge  and  belief  when  as  a  matter  of  fact 
he  had  no  knowledge,  the  offer  was  properly 
refused,  since,  if  the  court  conld  investigate  the 
matter  at  all.  It  would  only  do  so  on  a  plea  in 
abatement. 

[Ed.  Note.— For  other  rases,  see  Indictment 
and  Information,  Cent  Dig.  $  455;  Dec  Dig. 
1 133.*] 

2.  Cbiminai,  Law  (J  402*)— Evidence— Best 
Evidence. 

On  a  proaecntlon  for  selling  liquor  on  Sun- 
lar  as  a  dramshop  keeper,  notice  was  served  on 
defendant  to  produce  his  license,  and,  when  call- 
ed npon  to  answer  to  such  notice,  he  stood  mute. 


Beld,  that  it  was  proper  to  ipermit  the  county 
court  records  and  the  petition  and  application 
for  license  signed  by  mfendant  to  be  read  in 
evidence,  and  to  permit  the  officials  to  testify 
as  to  the  delivery  of  the  license,  etc 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  888;    Dec  Dig.  §  402.*] 

3.  Criminal   Law   (8   T90*)— Imstbuctions— 

Law  OS  Case. 

Laws  1901,  p.  140  (Ann.  St.  1906,  p.  1.556), 
requiring  the  court  to  instruct  on  all  questions 
of  law  arising  in  the  case,  does  not  apply  to 
misdemeanors. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1806;   Dec  Dig.  S  790.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
Howard  Gray,   Judge. 

N.  B.  Poundstone  was  convicted  of  a  vio- 
lation of  the  liquor  law,  and  he  appeals.  Af- 
firmed. 

■  Cnrrey,  Owen  &  Farrls,  for  appellant  H. 
O.  Oompton,  for  the  State. 

OOX,  J.  Information  filed  before  a  Justice 
of  peace,  charging  the  defendant  with  sell- 
ing liquor  on  Sunday  as  a  dramshop  keeper. 
Defendant  was  convicted  and  appealed  to 
the  circuit  court  where  he  was  again  convict- 
ed, and  has  appealed  to  this  court 

We  are  not  favored  with  a  brief  by  either 
appellant  or  respondent  la  this  case,  but 
have  carefully  read  this  long  record  with  a 
view  to  ascertain  whether  or  not  the  defend- 
ant was  accorded  a  fair  trial,  and  to  find 
what  if  any,  error  is  charged  to  have  been 
committed  against  him.   We  find: 

1.  Defendant  offered  on  the  trial  to  prove 
that  one  George  D.  Thornton  had  filed  an  af- 
fidavit before  the  justice  of  peace  charging 
defendant  with  this  offense.  Tbat  a  war- 
rant was  issued  on  this  affidavit  and  the  de- 
fendant arrested  thereon  and  required  to  give 
bond  for  his  appearance^  and  that  the  pros- 
ecuting attorney  afterward  filed  an  informa- 
tion based  on  his  own  knowledge  and  belief, 
and  that,  as  a  matter  of  fact,  the  prosecuting 
attorney  had  no  actual  knowledge  of  the  com- 
mission of  this  offense.  This  offer  was  re- 
fused and  properly  so;  for,  if  the  court  could 
investigate  the  matter  contained  in  this  of- 
fer at  all,  it  could  only  do  so  upon  a  plea  in 
abatement,  but  conld  not  do  so  upon  a  trial 
of  the  merits. 

2.  Complaint  is  made  as  to  the  matter  of 
proving  that  defendant  was  a  dramshop  keep- 
er. Notice  was  served  upon  the  defendant  to 
produce  his  license  as  a  dramshop  keeper, 
and,  when  called  upon  to  answer  to  the  said 
notice,  he  stood  mute.  The  court  then  per- 
mitted the  county  court  records  and  the  peti- 
tion and  application  for  license  signed  by  de- 
fendant to  be  read  in  evidence,  and  the  offi- 
cials to  testify  as  to  the  delivery  of  the  li- 
cense, etc.  Having  notified  the  defendant  to 
produce  his  license,  and  he  having  failed  to 
do  so,  secondary  evidence  was  admissible, 
and  there  was  no  error  committed  in  that  re- 
spect 
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8.  Complaint  Is  made  tbat  the  court  failed 
to  Instruct  the  Jury  upon  all  questlona  of 
law  arising  In  the  case.  The  statute  impos- 
ing this  duty  upon  the  court  does  not  apply 
to  misdemeanors.  Bess.  Acts  1901,  p.  140 
(Ann.  St  1906,  p.  1556). 

4.  Some  objections  were  made  during  the 
progress  of  the  trial  to  the  admission  of  c«- 
taln  testimony,  all  of  which  we  have  care- 
fully examined  and  find  no  error  therein. 

The  Information  Is  sufficient  the  instruc- 
tions were  fair  to  the  defendant  the  evi- 
dence Is  ample  to  sustain  the  verdict  and 
the  Judgment  is  therefore  affirmed. 


NIXON,  P.  J.,  concnrs. 
tins. 


ORA7,  J.,  not  sit- 


MORItJND  V.  JOHNSON  et  al. 

(Springfield  CVmrt  of  Appeals.    Missouri.    Jan. 

10,  1910.) 

1.  RBPMiviN  (§  8*)— Rtoht  of  Action— Title 
AiTD  RioHT  or  Possession. 

Plaintiff  in  replevin  must  show  a  general  or 
special  interest  in,  and  a  right  to  immediate  and 
exclasive  possession  of,  the  property  detained. 

[Ed.  Note.— For  other  cases,  see  Refdevin, 
Cent  Dig.  {{  45-68;   Dec.  Dig.  $  &*] 

2.  Replevin  ({  12*)  —  Detenbes  —  Title  in 
Teibd  Person. 

Defendant  in  replevin  may  show  title  or 
right  of  possession  in  a  third  person. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  {  108 ;    Dec.  Dig.  8  12.»] 

8.  Justices  or  the  Peace  (g  104*)— Replevin 
—  Execution  as  Dstensx  —  Bubden  of 
Proof. 

Though  plaintiff  in  replevin  in  a  justice's 
court  must  state  that  the  property  was  not  tak- 
en on  execution,  etc,  he  does  not  have  the  bur- 
den of  disproving  defendant's  answer  alleging 
tbat  he  claims  the  right  of  possession  under  an 
execution  against  the  property,  but  such  burden 
is  on  defendant 

[E9d.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S  345 ;  Dec.  Dig.  g  104.*] 

4.  Fraudulent  Convetances  (|  222*)- Right 
to  Attack— ESxbcution  Officer. 

A  constaole  as  defendant  in  replevin,  who 
seeks  to  justify  his  possession  under  an  execu- 
tion against  a  third  person,  cannot  attack,  as 
fraudulent  as  to  the  execution  creditor,  a  sale 
by  such  third  person  to  plaintiff,  unless  he  shows 
a  valid  execution  issued  on  a  valid  judgment 

[Ed,  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  i  652:  Dec.  Dig.  g 
222.*] 

Appeal  from  Circuit  Court  Stone  County ; 
John  T.  Moore,  Judge. 

Action  of  replevin  by  John  Morlund 
against  James  Johnson  and  Frank  Jackson. 
Defendants  had  Judgment  and  plaintiff  ap- 
peals.    Reversed. 

This  was  an  action  commenced  before  a 
Justice  of  the  peace  at  Monett  in  Bany  coun- 
ty, where  appellant  filed  on  the  26tb  day  of 
May,  1906,  the  following  statement  and  affi- 
davit in  replevin  (formal  parts  omitted): 
"Plaintiff  states  that  be  Is  lawfully  entiUed 


to  the  possession  of  one  white  cow  about 
four  years  old,  hole  in  right  ear;  one  red 
cow  about  four  years  old,  hole  In  right  ear; 
tour  red  heifers,  with  a  hole  In  right  ears; 
two  red  steers  two  years  old,  marked  with 
hole  In  right  ear ;  one  black  yearling  steer, 
hole  in  right  ear,  of  the  value  of  one  hun- 
dred dollars;  that  the  same  Is  wrongfully 
detained  by  the  defendants  at  the  county  of 
Barry  aforesaid ;  that  the  same  has  not  been 
taken  under  any  process,  execution  or  at- 
tachment against  the  property  of  the  plain- 
tiff; that  the  said  property  has  been  injured 
by  being  taken  oat  of  pasture  and  driven 
away,  and  that  for  the  taking  and  detention 
of  said  property,  and  for  all  Injuries  there- 
to, the  plaintiff  Is  damaged  twenty-five  dol- 
lars. Plaintiff  further  states  that  he  will  be 
in  danger  of  losing  his  said  property  unless 
it  be  taken  out  of  the  possession  of  the  de- 
fendants. That  the  said  property  was  wrong- 
fully taken,  and  plalntlfTs  right  of  action  ac- 
crued within  one  year.  Wherefore,  plaintiff 
prays  Judgment  for  the  recovery  of  said 
property,  and  twenty-five  dollars  damages 
for  the  taking  and  detention  thereof,  and  for 
all  Injuries  thereto.  John  Morlund,  plaintiff, 
makes  oath  and  says  tbat  to  the  best  of  his 
knowledge  and  belief  the  facts  and  allega- 
tions contained  In  the  above  statement  are 
Just  and  true ;  that  said  property  was  wrong- 
fully taken,  and  plalntifTs  right  of  action 
accrued  within  one  year." 

The  appellant  also  flied  a  delivery  bond, 
duly  approved,  and  the  writ  was  issued  and 
the  property  taken  from  the  resirandents  and 
delivered  to  appellant  The  respondents  fil- 
ed the  following  answer  (formal  parts  omit- 
ted): "Now  come  the  defendants  in  the 
above-entitled  cause  and  deny  each  and  ev- 
ery allegation  of  plaintiff's  claim  to  the  prop- 
erty described  in  plailntifTs  complaint  Fur- 
ther answering  specially  the  defendants  sajr 
that  the  ownership  of  the  aforesaid  property 
is  in  Joe  Morlund,  and  tbat  It  was  subject  to 
levy  and  sale  under  a  certain  execution  in  the 
hands  of  James  Johnson  as  constable  of  Shoal 
township,  whereby  Frank  Jackson,  one  of  the 
defendants  herein,  obtained  Judgment  against 
the  said  Joe  Morlund  on  a  certain  promis- 
sory note  given  by  the  said  Joe  Moriund  for 
the  sum  of  $60;  that  plaintiff,  John  Morl- 
und, and  his  brother  Joe  Morlund,  who  pre- 
tended to  sell  all  bis  property  to  John  Morl- 
und, the  plaintiff,  intending  to  aid  Joe  Morl- 
und in  his  fraudulent  purpose  pretends  to 
own  same,  but  in  fact  the  aforesaid  proper- 
ty is  the  property  of  Joe  Morlund,  which  the 
said  Johnson  levied  on  by  virtue  of  a  writ  of 
execution  in  his  hands  to  satisfy  said  Judg- 
ment against  the  said  Joe  Morlund.  Where- 
fore, defendants  pray  that  the  property  be 
restored  to  them  and  that  they  have  twenty- 
five  dollars  damage  for  the  wrongful  taking 
of  said  property." 
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A  trial  mm  had  before  the  Justice  of  the 
peace  which  resalted  In  a  verdict  In  favor 
of  the  plalntur.  An  appeal  was  taken  by  the 
defendanta  to  the  drcnlt  conrt  of  Barry 
eoonty,  and  a  change  of  venne  was  granted 
to  Stone  coanty  -where  a  trial  was  had  and 
jQdcment  rendered  for  the  defendants.  From 
that  Judgment,  the  plaintiff  has  appealed. 

The  testimony  on  the  part  of  the  respond- 
«at8  tended  to  show  that  the  respondent, 
James  Johnson,  as  constable,  took  the  prop- 
erty In  question  from  the  plaintiff,  John 
Morlnnd.  It  also  tended  to  show  that  John 
norland  was  the  owner  of  the  property  In 
question  and  that  the  same  was  In  his  pas- 
ture when  taken  by  James  Johnson  and  was 
taken  from  his  farm  In  his  absence,  and  that 
•8  soon  as  he  learned  of  the  taking  of  the 
property,  be  demanded  Its  return;  that  up- 
on refQsal,  this  action  In  replevin  was 
brought  to  recover  possession.  As  we  have 
seen,  the  respondent,  James  Johnson,  under- 
took to  Justify  his  seizure  and  possession  of 
the  property  by  asserting  that  his  co-re- 
spondent, Frank  Jackson,  had  obtained  a 
Judgment  against  the  appellant  for  |50,  and 
that  be  seized  the  cattle  under  an  execution 
Issued  npon  that  Judgment  as  the  property 
of  Joe  Morlnnd ;  but  at  no  time  during  the 
trial  was  any  Judgment  or  execution  offered 
In  evidence.  Evidence  was  Introduced  by  re- 
spondents trading  to  show  that  the  property 
In  question  at  one  time  had  belonged  to  Joe 
Morlnnd,  who  was  the  common  source  of  ti- 
tle, and  who  had  transferred  It  to  his  broth- 
er, Jolin  Morlund,  for  the  fraudulent  purpose 
of  hindering  and  delaying  bis  (Joe's)  credit- 
ors, and  the  trial  conrt  gave  InstructlonB  on 
this  theory  of  the  case. 

T.  D.  Steele,  for  appellant  Maybew  & 
Sater,  for  respondents. 

NIXON.  P.  J.  (after  stating  the  facts  as 
above).  This  action,  as  we  have  seen  from 
tbe  statement,  was  commenced  before  a  Jus- 
tice of  the  peace,  and  an  Inspection  of  the 
statement  and  aflSdavlt  of  the  plaintiff,  as 
filed  before  the  Justice,  reveals  that  he  al- 
most literally  copied  the  form  of  tbe  state- 
ment and  affidavit  provided  by  section  3902 
of  the  Revised  Statutes  of  1899  (Ann.  St. 
1906,  p.  2158).  The  answer  of  the  defendants 
contained  a  general  denial  and  also  set  up  a 
plea  of  Justlflcatlon  that  the  defendant,  James 
Johnson,  was  a  constable,  and  as  such  offi- 
cer bad  seized  the  property  in  question  and 
held  It  under  an  execution.  The  other  de- 
fendant Interpleaded,  and  on  his  own  motion 
was  made  codefendant. 

Under  the  issues  in  this  case,  the  defend- 
anta  having  denied  the  allegatlona  of  plain- 
tiff's statement,  the  plaintiff  was  required,  in 
order  to  maintain  his  action  of  replevin,  to 
prove  a  general  or  special  property  interest 
hi  and  the  right  to  immediate  and  exclusive 
possession  of  the  proiwrty  detained,  and  it 
was  permiaslble  for  Uie  defendants  to  show 
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that  plaintiff  had  no  exclusive  right  to  pos- 
session, or  that  some  other  party  had  such 
exclusive  right  to  possession,  or  that  plain- 
tiff had  no  general  or  special  property  in- 
terest in  the  stock  taken.  American  Metal 
Co.  V.  Daugherty,  204  Mo.  71,  102  S.  W.  538. 

It  is  conceded  by  both  parties  that  Joe  Mor- 
lnnd, the  brother  of  the  plaintiff,  was  the 
common  source  of  title  of  the  property  in 
question.  The  plaintiff  claims  through  him, 
and  the  defendants  at  tbe  trial  sought  to  im- 
peach the  validity  of  the  transfer  from  Joe 
Morlund  to  the  plaintiff.  The  defendants  had 
the  right  to  show  that  plaintiff  and  Joe  Morl- 
und were  Jointly  interested  in  the  property 
or  Jointly  in  possession  of  the  same,  and  such 
a  showing  would  have  been  a  good  defense 
to  plaintiff's  action  whether  defendants  had 
a  valid  execution  or  not,  since  the  action  of 
replevin,  under  our  statutes,  can  only  be 
maintained  by  one  having  the  right  to  im- 
mediate and  exclusive  possession.  Stockman 
V.  Gait  State  Bank,  136  Mo.  App.  604,  105  S. 
W.  674 ;  MoCabe  v.  Black  River  Transp.  Co., 
131  Mo.  App.  531,  110  S.  W.  606.  Over  these 
questions  of  law  there  can  be  no  real  con- 
troversy in  this  case.  But  the  defendants 
also  pleaded  as  a  defense  that  they  had  an 
execution  against  Joe  Morlund,  and  that  the 
property  was  taken  from  Joe  Morlund  by  the 
defendant  Johnson  under  an  execution.  The 
serious  controversy  in  this  case,  upon  which 
tbe  action  of  the  trial  court  in  receiving  evi- 
dence and  giving  Instructions  is  principally 
challenged,  arises  from  this  allegation  of  the 
defendants'  answer.  At  the  trial,  the  follow- 
ing colloquy  took  place  concerning  the  in- 
troduction of  a  certain  check  given  by  Joe 
Morlund  to  one  Jaques  in  payment  for  a  horse, 
the  amount  of  the  check  being  $50:  Mr. 
Thornberry  (attorney  for  respondents) :  "If 
we  can  show  a  Judgment,  the  presumption  is 
that  it  is  legal."  Mr.  Steele  (attorney  for  ap- 
pellant) :  "There  Is  no  presumption  arising 
from  a  Judgment  of  a  Justice  of  the  peace. 
Tbe  witness  cannot  go  on  and  answer  that 
he  bad  a  judgment  and  execution.  We  would 
like  to  see  them  if  they  have  one."  Mr.  May- 
hew  (attorney  for  respondents) :  "That  would 
be  Immaterial."  Mr.  Thornberry :  "We  don't 
have  to  show  any  title."  Mr.  Vlles  (attorney 
for  appellant) :  "You  ought  to  show  some 
right  to  take  this  property."  Mr.  Mayhew: 
"Did  Mr.  Morlund  give  you  his  note  for  this 
money?"  Mr.  Steele:  "Plaintiff  objects. 
They  plead  a  Judgment  and  execution.  If 
they  have  a  Judgment,  let  us  see  It"  Mr. 
Mayhew:  "This  is  a  case  of  fraud,  and  It 
vltjates  everything."  The  Court:  "Have  you 
a  copy  of  the  Judgment  and  execution?"  Mr. 
Mayhew:  "No,  sir;  I  have  not"  The  Court: 
"I  think  the  burd«i  is  on  tbe  plaintiff  to  show 
that    Oo  ahead  with  the  witness." 

While  there  was  some  controversy  In  the 
trial  court  as  to  whether  appellant's  attorney 
In  bis  opening  statement  had  admitted  that 
he  presumed  there  was  an  execution,  no  such 
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admission  appears  in  onr  present  record  of 
the  case,  and  no  sncb  execution,  as  a  matter 
of  fact,  was  offered  in  evidence  during  the 
trial,  presumably  on  the  ground  that  the  rul- 
ing of  the  trial  court,  wbldi  we  liave  given, 
rendered  it  unnecessary.  It  is  true  that  in 
all  cases  of  replevin  commenced  before  jus- 
tices of  the  peace  under  our  statutes,  the 
form  prescrihed  by  law  requires  that  the 
plaintiff  shall  state,  and  verify  the  statement, 
that  the  property  has  not  been  taken  under 
any  execution,  attachment,  etc.  But  it  will 
be  noticed  that  such  statement  only  goes  as 
to  process  Issued  against  the  plaintiff,  and  is 
not  a  general  denial  that  the  property  is  not 
in  the  custody  of  the  law  by  reason  of  its 
process.  This  allegation,  however,  is  Juris- 
dictional, and  does  not  constitute  an  estop- 
pel in  any  way,  or  throw  the  burden  in  such 
case  upon  the  plaintiff  to  prove  the  negative 
allegation  that  an  ofiScer  taking  the  property 
did  not  have  a  valid  execution  or  other  pro- 
cess. If  the  officer  had  a  writ  which  author- 
ized the  seizure  of  the  property,  it  was  a 
matter  of  defense  to  be  shown  by  such  officer 
and  need  not  be  produced  by  the  plaintiff  in 
the  first  instance.  Knoche  v.  Perry,  90  Mo. 
App.,  loc.  clt  488 ;  Cobbey  on  Replevin,  i  982, 
p.  551,  in  which  the  law  is  stated  as  follows : 
"In  a  suit  before  a  Justice  of  the  peace  to  re- 
cover personal  property,  the  plaintiff  need  not 
prove  the  averments  in  his  affidavit  that  it 
'had  not  been  taken  by  virtue  of  any  tax, 
etc.,  nor  seized  on  execution,'  etc.  If  such  is 
defendant's  claim,  it  should  be  set  up  affirm- 
atively as  a  defense."  But,  as  we  have  stat- 
ed, no  process,  such  as  was  mentioned  in  de- 
fendants' answer,  was  in  fact  introduced  in 
evidence.  Nevertheless,  the  case  was  tried 
upon  the' theory  that  such  process  had  been 
Introduced  in  evidence,  or,  upon  the  theory, 
supported  by  the  ruling  of  the  trial  court, 
that  it  devolved  upon  the  plaintiff  to  prove 
the  negative  fact  that  the  officer  did  not  have 
such  writ. 

Defendants'  plea  of  Justification  was  vir- 
tually a  confession  and  avoidance,  admitting 
the  taking  of  the  property.  In  any  event,  in 
this  action  in  which  the  defendants  sought 
to  prove  that  Joe  Moriund  was  the  common 
source  of  title,  there  would  be  no  legal  ob- 
jection to  their  showing  the  title  to  be  in  the 
plaintiff;  but  unless  the  constable,  James 
Johnson,  had  a  writ  authorizing  him  to  seize 
the  property  of  Joe  Moriund,  he  could  not  at- 
tack or  invalidate  for  fraud  any  sale  from 
Joe  Moriund  to  the  plaintiff.  Without  such 
showing,  the  defendants  did  not  stand  in  any 
Budi  relation  to  the  property  referred  to  as 
to  permit  them  to  assail  the  validity  of  the 
transfer.  It  would  be  a  legal  transfer  be- 
tween Joe  Moriund  and  his  assignee.  John 
Moriund,  the  plaintiff,  and  before  the  de- 
fendants could  attack  the  good  faith  of  such 
a  sale,  the  defendant,  James  Johnson,  as  con- 
stable, must  have  had  such  a  valid  writ  as 
would  have  made  him  the  representative  of 
the  creditors.    Otherwise,  it  was  no  concern 


of  his  whether  the  sale  was  valid  or  not  As 
was  said  by  Mr.  Justice  Cooley  in  the  caB« 
of  Matthews  v.  Densmore,  43  Mich.  461,  6  N. 
W.  669:  "But  if  he  has  no  such  writ.  It  Is 
no  concern  of  his  whether  the  mortgages  are 
valid  or  not  The  first  step  in  his  Justifica- 
tion is  therefore  to  show  not  a  writ  merely, 
but  a  vaUd  writ" 

In  the  case  und^  consideration,  there  was 
evidence  tending  to  show  that  Joe  Moriund 
made  the  plaintiff  a  bill  of  sale  to  the  prop- 
erty and  transferred  possession  to  bim;  and 
so  far  as  any  execution  against  Joe  Moriund 
was  concerned,  the  plaintiff  was  a  stranger 
to  Jt  and  his  evidence  tended  to  show  that  he 
was  a  purchaser  for  value  and  liad  exclusive 
possession  of  the  property  at  the  time  the 
same  was  taken  from  him  by  the  defendant, 
James  Johnson.  As  we  have  said,  plaintiff 
was  a  stranger  to  any  legal  proceedings 
against  his  brother,  Joe  Moriund.  Where  an 
ofllcer  under  an  -attachment  or  writ  of  execu- 
tion seizes  property  which  is  In  the  posses- 
sion of  a  stranger,  be  Is  only  entitled  to 
question  the  validity  or  good  faith  of  the 
transfer  attempted  to  be  avoided  on  the 
ground  that  he  has  a  valid  writ  and  repre- 
sents the  creditors  who  have  Instituted  a. 
proceeding  entitling  them  to  attack  the 
transaotion  as  herein  stated.  Not  only  Is 
there  no  presumption  that  an  officer,  acting 
under  such  circumstances,  has  a  valid  writ 
but  it  is  incumbent  upon  the  offlx-er,  when 
sued  in  replevin  by  a  stranger  to  recover  pos- 
session of  the  property,  to  show  affirmatively 
not  only  ttiat  the  writ  Is  valid  on  its- face, 
but  tlie  entire  regularity  of  the  proceedings. 
Jones  V.  McQueen,  13  Utah,  178,  45  Pac.  202; 
Drake  on  Attachment,  {  185a;  Thornburgh 
V.  Hand,  7  Cal.  654;  Horn  v.  Corvarublas, 
51  Cal.  524;  Matthews  v.  Densmore,  43  Mich. 
461,  5  N.  W.  669;  Van  Etten  v.  Hurst  0  Hill 
(N.  Y.)  311,  41  Am.  Dec.  748;  Brichman  v. 
Ross,  67  Gal.  601,  8  Pac.  316;  Williams  t. 
Eikenberry,  25  Neb.  721,  41  N.  W.  770,  13 
Am.  St  Rep.  517;  Gobbey  on  Replevin,  f 
1009;  Marrlnan  v.  Knight  7  Okl.  419,  54 
Pac.  656;  James  ▼.  Van  Duyn,  45  Wis.  512; 
Bogert  V.  Plielps,  14  Wis.  95;  Shlnn  on  Re- 
plevin, f§  535,  537;  Cheeseman  t.  Fenton, 
13  Wyo.  436,  80  Pac.  823,  110  Am.  St  Rep. 
1010.  Where  an  officer  Justifies  under  an 
execution,  and  seeks  to  attack  the  title  of 
the  plaintiff  in  replevin  on  the  ground  of 
fraud — ^the  plaintiff  being  a  stranger  to  the 
Judgment  upon  which  the  execution  is  based 
— the  officer  must  show  that  his  execution  Is- 
sued upon  a  valid  subsisting  Judgment 
While  an  execution,  fair  on  its  face,  is  suffi- 
cient to  protect  an  officer  against  personal 
responsibility  In  serving  it  yet  when  he 
claims  property  under  It  he  must  show  that 
he  was  warranted  by  Judgment  Oobbey 
on  Replevin,  f  806;  Olarke  y.  Laird,  60  Mo. 
App.  289.  And  yet,  notwithstanding  the  evi- 
dence  In  this  case,  the  defendants  did  not 
show  that  they  took  the  property.  In  question 
under  any  execution. 
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Xtie  court  gaye  the  foUowtng  iostmctlons 
tor  tbe  defendants: 

"(1)  The  court  Instmcts  the  Jury  that 
frand  rltlates  all  contracts,  and  In  order  to 
And  that  the  title  of  the  property  In  question 
was  transferred  from  John  [Joe]  Moriund  to 
the  plaintiff  in  the  case  you  must  find  that 
the  transfer  in  this  case  was  In  good  faith 
and  for  a  valuable  consideration." 

"(3)  The  court  further  Instructs  the  Jury 
that  It  Is  not  necessary  for  the  defendants  to 
prove  by  direct  and  positive  evidence  that 
the  plaintiff  had  knowledge  or  notice  of  any 
fraudulent  putpose  on  the  part  of  his  broth- 
er Joe  Morlond,  In  making  the  transfer,  to 
Undo',  delay,  or  defraud  his  creditors,  but 
if  the  Jury  should  be  satisfied  from  the  evi- 
dence that  sud>  fraudulent  purpose  on  the 
part  of  Joe  Moriund  did  exist,  and  If  they 
find  the  facts  and  circumstances  attend- 
ing the  transfer  were  such  as  naturally  put 
a  person  of  ordinary  caution  upon  Inqui- 
ry, which  would  lead  to  a  knowledge  of  the 
truth,  then  the  Jury  may  infer  that  the  plain- 
tiff had  knowledge  and  notice  of  his  broth- 
er's purpose  In  making  the  transfer."  And 
Instructions  numbered  four,  six,  and  seven 
given  for  the  defendants  proceed  upon  the 
same  theory,  namely,  that  the  defendants 
were  in  a  position  to  attack  the  validity  of 
the  transfer  from  Joe  Moriund  to  the  plaintiff 
without  having  introduced  any  evidence  of 
a  valid  writ  of  execution.  Under  the  authori- 
ties cited,  such  Instructions  were  unquestion- 
ably not  authorized  by  law,  and  the  giving 
of  them  constituted  material  error.  Instruc- 
tlOD  numbered  three  given  for  appellant,  and 
instruction  numbered  two  given  for  respond- 
oits,  are  apparently  conflicting  which  should 
be  corrected  In  case  of  a  new  trial. 

The  Judgment  Is  reversed  and  the  cause 
remanded.    All  concur. 


HESS  T.  FOX. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

8,  1910.) 

1.  JtrsnCES   o»  thb   Pback   (§§    73,   74*)  — 
Change  of  Vende— Notice  of  Tbiai,. 

Where  the  venue  of  a  cause  pendlne  before 

a  Jnstice  of  the  peace  was  changed,  and  the  cause 

lent  to  another  jnstice,  service  of  notice  of  the 

trial  day  of  the  cause  on  defendant's  attorney 

was  not  snffident 
[Ed.  Note.— For  other  cases,  see  Justices  of 

tlie  Peace,  Dec.  Dig.  SS  73,  74.*] 

2L  JumCES  OF  THE  PSAOB   ({   122*)— JUDQ- 

MEirp— Vauditt. 

The  want  of  such  notice  was  not  Jurisdic- 
tional and  did  not  render  void  a  default  jndg^ 
ment  thereafter  entered. 

(Ed.  Note.— For  other  cases,  see  Justices  of 
tlie  Peace,  Cent.  Dig.  K  882-388;  Dec.  Dig.  f 
122.»] 

3.  JUDOvEirr  (H  461,  463*)— BqxnrABLB  Rb- 

UKT. 

In  an  action  to  set  aride  a  default  Judgment, 
where  the  defense  is  an  affirmative  one,  the  chan- 


cellor diould  not  try  the  case  ugon  Its  merits, 
but  should  require  plaintiff  to  offer  enough  proof 
to  show  that  if  given  a  fair  trial  he  could  at 
least  make  a  prima  facie  case. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |S  892-895^  896;  Dec.  Dig.  H  461, 
463.*] 

4.  Justices  of  the  Peace  (J  128*)— Judo- 

itENT— Action  to  Set  Aside. 

Plaintiff  sued  to  set  aside  the  default  Judg- 
ment of  a  justice  of  the  peace  on  the  ground 
that  after  the  venue  was  changed  to  another  jus- 
tice he  was  not  served  with  any  notice  of  the 
day  of  trial.  There  was  evidence  tending  to 
show  that  the  clianee  of  venue  was  taken  by 
him  in  order  to  eive  Dim  time  to  make  a  trip  to 
California,  and  that  he  did  not  return  until  after 
the  judgment  was  rendered,  when  he  went  to 
the  home  of  the  justice  and  examined  his  docket 
in  time  to  have  taken  an  appeal.  When  he  left 
he  did  so  with«ut  leaving  any  one  to  look  after 
his  lawsuit.  Held,  that  a  refusal  to  set  aside 
the  judgment  was  not  erroneous. 

[Bd.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  H  40I2-'106;  Dec.  Dig.  f 
128.*] 

Appeal  from  Circuit  Court,  Cedar  County ; 
B.  O.  Thurman,  Judge. 

Action  by  O.  W.  Hess  against  J.  H.  Fox. 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeals.    Afllrmed. 

The  petition  alleges  that  on  August  27, 
1907,  defendant  filed  suit  against  this  plain- 
tiff  before  J.  H.  Asher,  a  Justice  of  the  peace 
In  Cedar  county,  in  which  he  claimed  plain- 
tiff was  indebted  to  him  In  the  sum  of  $200. 
Summons  was  duly  Issued  and  served,  and 
the  case  was  set  for  trial  September  6,  1907, 
on  which  date,  this  plaintiff,  who  was  de- 
fendant In  that  action,  appeared  before  said 
Justice  of  the  peace,  and  filed  an  application 
for  a  change  of  venue,  which  was  granted 
and  the  case  sent  to  N.  Dale,  another  Justice 
of  the  peace.  Said  Dale  set  the  hearing  for 
September  16,  and  on  that  day,  rendered 
Judgment  by  default  against  this  plaintiff  in 
favor  of  this  defendant  That  upon  the  same 
day  a  transcript  of  this  Judgment  was  filed 
with  the  circuit  clerk  of  Cedar  county.  Plain- 
tiff then  alleges  that  he  had  no  notice  of  the 
rendition  of  said  Judgment  until  long  after- 
ward. That  be  has  a  Just  and  legal  defense 
against  the  demand  of  defendant  set  out  In 
his  complaint  before  the  Justice  aforesaid. 
That,  prior  to  the  Institution  of  said  suit,  ne 
bad  paid  said  demand  In  full  to  said  J.  H. 
Fox,  and  at  the  time  held  and  now  holds  his 
receipts  for  the  same.  That  the  Judgment 
before  said  Justice  was  obtained  either 
through  a  mistake  or  neglect  of  the  Justice  in 
failing  to  serve  this  plaintiff  with  the  notice 
of  the  trial  day  of  such  cause,  or  else  It  was 
obtained  through  collusion  with  this  defend- 
ant Then  follows  a  prayer  that  the  Judg- 
ment of  the  Justice  be  set  aside,  and  he  be 
given  an  opportunity  to  appear  and  make  bis 
defense.  The  answer  alleges  that  proper  no- 
tice of  the  time  set  for  trial  In  the  court  of 
N.  Dale,  Justice,  was  served,  and  that  this 
plaintiff  through  his  attorney,  R.  H.  Bannls- 
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ter,  had  agreed  that  the  case  might  be  set  for 
September  16th,  and  that  within  ten  days 
after  the  Judgment  was  rendered,  plaintlfF 
had  actual  knowledge  that  the  Judgment  had 
been  rendered  in  ample  time  to  have  perfect- 
ed an  appeal,  and  denies  the  other  allega- 
tions of  the  petition.  Trial  was  had.  and  re- 
lief asked  by  plaintiff  denied,  and  he  has 
appealed. 

J.  H.  Davidson  and  M.  T.  January,  for  ap- 
pellant   £>.  Walker  Smith,  for  respondent 

COX,  J.  (after  stating  the  facts  as  above). 
The  evidence  in  this  ease  shows  that  the  no- 
tice of  day  of  trial  before  Esquire  Dale,  after 
the  case  reached  him  on  change  of  venue, 
was  served  on  Bannister  as  attorney  for  this 
plaintiff,  and  this  Is  the  sole  reliance  of  plain- 
tiff for  a  reversal  of  this  Judgment.  It  is 
true  that  service  of  such  notice  upon  the  at- 
torney of  a  party  Is  not  sufScient,  and,  hence, 
is  the  same  as  no  notice.  The  want  of  such 
notice,  however,  is  not  Jurisdictional  and  does 
not  render  the  Judgment,  entered  without 
such  notice,  void.  Cullen  v.  Ck>llison,  110  Mo. 
App.  174,  80  S.  W.  290.  This  Judgment,  then, 
was  not  void,  but  was  irregular.  The  object 
of  requiring  the  service  of  this  notice  is  to 
give  the  parties  an  opportunity  to  appear  at 
the  trial  and  prosecute  or  defend  as  the  case 
may  be,  and  If  a  party  can  make  a  fair  show- 
ing that  the  want  of  such  notice  prevented 
his  appearance,  and  that  if  given  an  oppor- 
tunity to  defend,  he  has  a  meritorious  de- 
fense, the  proof  of  those  facts  ought  to  en- 
title him  to  relief.  Two  things,  however, 
are  necessary  in  order  to  invoke  the  aid  of 
a  court  of  equity.  These  are  that  he  have 
a  meritorious  defense  and  that  his  failure 
to  assert  it  at  the  trial  was  not  the  result 
of  his  own  negligence.  As  to  the  showing 
of  a  meritorious  defense,  the  authorities  all 
agree  that  this  showing  must  be  made,  but 
as  to  how  it  Is  to  be  made  they  are  not 
clear — that  is,  whether  it  is  sufficient  to  al- 
lege in  the  petition  that  the  plalntlfr  has  a 
meritorious  defense,  or  whether  he  should  go 
farther  and  offer  proof  to  the  chancellor  of 
the  facts  constituting  his  defense. 

It  has  been  uniformly  held  In  this  state 
that  a  general  allegation  in  the  petition  that 


the  plaintiff  has  a  meritorlons  defense  to  tiie 
original  suit  is  not  sufficient,  but  the  pleader 
must  set  out  the  facts  which  constltate  him 
defense,  and  there  have  been  some  intima- 
tions that  he  must  go  farther,  and  prove  to 
the  chancellor  the  truth  of  his  allegationB. 
See  Saner  v.  City  of  Kansas,  69  Mo.  46; 
Steyermark  v.  Landan,  121  Mo.  App.  402,  99 
S.  W.  41;  Goldle  Construction  Co.  v.  Rich 
Construction  Co.,  112  Mo.  App.  147,  86  S.  W. 
587.  In  cases  like  this,  in  which  the  defense 
is  an  affirmative  one,  we  think  the  correct 
rule  to  be  that  while  the  chanceUor  should 
not  try  the  case  upon  its  merits,  he  should 
require  the  plaintiff  to  offer  enough  proof  of 
his  alleged  defense  to  show  that  if  given  a 
trial  upon  the  merits  he  could,  at  least,  make 
a  prima  facie  case.  This  is  but  a  reasonable 
requirement,  for  unless  he  Is  able  to  furnish 
such  proof,  a  trial  would  avail  him  nothing, 
and  a  court  of  equity  should  not  be  asked  to 
do  a  useless  thing.  In  this  case,  the  petition 
alleges  that  the  debt  had  been  paid,  and 
that  plaintiff  held  a  receipt  for  the  same, 
but  he  offered  no  proof  of  these  facts.  Our 
conclusion  is  that  for  this  reason  the  court 
was  right  in  refusing  the  relief  prayed  for. 

The  court  may  also  have  found  that  the 
failure  of  plaintiff  to  make  a  defense  or  to 
appeal  from  the  Judgment  against  him  was 
the  result  of  his  own  carelessness.  There 
was  evidence  tending  strongly  to  show  that 
the  change  of  venue  was  taken  by  this  plain- 
tiff in  order  to  give  him  time  to  make  a  trip 
to  California,  and  that  he  did  go  to  Cali- 
fornia, and  did  not  return  until  after  the 
Judgment  was  rendered,  but  did  return  and 
went  to  the  home  of  the  Justice  and  examin- 
ed his  docket  In  time  to  have  taken  an  ap- 
peal after  the  Judgment  was  rendered.  When 
he  left  for  California,  he  did  so  without 
leaving  any  one  to  look  after  his  Iawsuit< 
and,  considering  all  these  circumstances,  the 
court  may  very  well  have  found  that,  had 
this  plaintiff  used  the  care  which  an  ordi- 
narily prudent  business  man  would  use  in  his 
own  business  affairs,  he  could  have  protected 
his  rights  without  resorting  to  a  court  of 
equity,  and  such  finding  would  of  Itself  sus- 
tain this  Judgment. 

The  Judgment  is  affirmed.    All  concur. 
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HOUSTON  OIL  CO.   OF  TEXAS  et  al.  t. 
KIMBALL  et  al. 
(Snpreme  Ooart  of  Texas.    Jan.  19,  1910.) 
On  motion  for  rebearlng.    Ovemiled. 
For  former  opinion,  see  122  S.  W.  S33. 

BBOWN,  J.  In  the  opinion  In  this  case 
we  laid:  "BeBldes,  we  are  of  opinion  that  the 
eridenee  as  to  the  reputation  of  Parmer  would 
have  been  Inadmissible  If  the  witness  had 
been  present  at  the  trial."  It  was  not  neces- 
niy  to  the  decision  of  the  point  then  being 
dlBcnsaed  to  decide  upon  the  admissibility  of 
the  propoaed  evidence  of  Parmer's  general 
reputation  as  -a  forger  of  land  ttties.  That 
aentence  will  be  erased,  leaving  the  question 
onaflected  by  this  opinion. 

The  motion  la  overruled. 


WESTERN  UNION  TELEGRAPH  00.  T. 
HUDSON. 

(Snpreme  Court  of  Texas.    Jan.  12,  1910.) 
COUBTB  (I  247*)— COUBT  OP  Afpkllate  Jubib- 

Bictiow— Cebtificatb  of  Dissent. 
A  moti<m  to  certify  i>oint8  of  dissent  in  the 
Conn  of  Civil  Appeals  to  the  Supreme  Court, 
nnder  Rev.  St.  l^o,  arts.  1040,  1042,  providing 
for  snch  motions,  must  be  made  during  the  term 
•t  which  the  case  la  heaid  and  determined. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Kg.  i  247.*] 

Certificate  of  Dissent  from  Court  of  Civil 
Appeals  of  Second  Supreme  Judicial  District 

Action  by  Claude  Hudson  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plalntUf  was  reversed  and  remanded  by 
the  Court  of  Civil  Appeals  by  a  divided 
court  (120  S.  W.  1112),  and  plalntlfT  moves 
to  certify  the  point  of  dissent  to  the  Supreme 
Coart   Certificate  denied. 

Jna  W.  Veale,  N.  Lb  Llndsley,  and  Geo.  H. 
Fearons,  for  appellant  0.  J.  Carter  and  D. 
B.  Hill,  for  appellee. 

GAINES,  O  J.  This  Is  a  certificate  of  a 
dissent  as  to  the  disposition  of  this  case  in 
the  Court  of  Civil  Appeals. 

The  case  was  submitted  to  the  Court  of 
Civil  Appeals,  and  there  was  a  judgment  re- 
vershig  the  judgment  of  the  district  court 
and  remanding  the  cause  by  a  majority  of 
the  judges  of  that  court  One  of  them,  how- 
ever, dissented.  There  was  a  motion  for  a 
rdiearing,  which  was  overruled  by  a  major- 
ity; the  same  Judge  still  dissenting.  The 
motiaa  for  a  rehearing  was  overruled  on  the 
3d  day  of  July,  1909,  and  on  the  same  day 
the  court  adjourned  for  the  term.  There 
was  no  further  action  taken  in  the  case  until 
July  21,  1009,  when  the  attorney  for  the  ap- 
pellee filed  a  motion  in  the  Court  of  Civil 
Appeals  requesting  them  to  certify  the  point 
of  dissent  to  this  court  for  decision. 


We  are  of  opinion  that  the  motion  to  cer- 
tify was  filed  too  late.  The  motion  for  a  re- 
hearing had  been  overruled,  and  without  any 
other  action  in  the  case  the  court  had  ad- 
journed for  the  term.  When  a  court  finally 
adjourns  for  the  term,  all  matters  finally 
disposed  of  at  that  time  become  fixed,  and 
the  court  has  no  power  to  set  aside,  alter,  or 
amend  a  final  judgment  That  the  Legisla- 
ture might  have  provided  for  a  certificate  of 
a  dissent  after  the  adjournment  for  the  term, 
we  have  no  doubt;  but  as  to  this  we  think  it 
suflSdent  to  say  that  in  our  opinion  they 
have  not  done  so.  There  is  nothing  in  arti- 
cles 1040,  1041,  end  1042  of  our  Revised 
Statutes  of  1896  which  intimates  that  this 
may  be  done. 

For  the  reason  given,  the  certificate  Is  dis- 
missed. 


WILLIAMS  V.  ROBISON,  Land  Gom'r. 

(Supreme  Court  of  Texas.     Jan.  19,  1910.) 

Public  Lawds  (|  173*)— Texas  School  Lands 
—  Abandonueni  of  Claim  —  Reinbtatb- 

KENT. 

Where  the  purchaser  of  school  land,  after 
his  purchase  was  canceled  for  abandonment, 
voluntarily  made  a  second  application  and  was 
awarded  a  second  allotment,  he  acquiesced  in 
the  cancellation  of  his  first  purchase  and  aband- 
oned that  claim,  and  the  Commissioner  could 
not  reinstate  it. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  {  649;   Dec.  Dig.  |  173.*] 

Application  tor  mandamus  by  J.  W.  Wil- 
liams against  J.  T.  Roblson,  Land  Commis- 
sioner.   Writ  denied. 

D.  E.  Simmons  and  W.  B.  Crockett  for 
relator. 

WILLIAMS,  J.  Relator's  first  pnrdiase  of 
school  land  was  canceled  by  the  Commission- 
er for  alleged  abandonment,  whereupon  relat- 
or, instead  of  demanding  a  reinstatement 
and  insisting  upon  his  contract,  voluntarily 
made  a  second  application  and  received  a  sec- 
ond award  which  is  In  full  force.  He  now 
asks  us  to  compel  the  Commissioner  to  rein- 
state tile  former  sale.  It  is  quite  plain  thfA 
this  cannot  be  done.  When  relator  entered 
into  a  new  contract  of  purchase,  he  acqui- 
esced In  the  cancellation  of  the  old  and  aban- 
doned bis  claim  under  that.  The  Commis- 
sioner has  no  authority  to  destroy  the  rights 
of  the  state  which  thus  arose. 

Mandamus  refused. 


WANDRT  V.  WILLIAMS. 

(Supreme  Court  of  Texas.    Jan.  19,  1910.) 

1.  Tbial  (J  390*)— FnjNo  Conclxisions  ot 
Pact  and  Law. 

Laws  1907,  p.  446,  c  7,  giving  the  trial 
judge  10  days  after  the  adjournment  of  the  term 
to  prepare  his  conclusions  of  fact  and  law  when 
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demand  is  made  therefor,  only  requires  that  a 
request  for  findings  of  fact  and  conclnsioDS  of 
law  shall  be  filed,  and  without  any  order  the 
trial  judge  may  file  his  conclusions  in  10  days 
after  the  adjournment  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  913;    Dec.  Dig.  I  390.*] 

2.  Appieal  and  Erbob  (f  108*)— CJonolttbions 
or  Fact  and  Law— Refusal  to  Fim!. 
Refusal  of  the  trial  jadge  to  file,  as  requir- 
ed by  Laws  1907,  p.  448,  c  7,  conclusions  of 
fact  and  law  when  a  demand  is  made  therefor, 
is  reviewable  by  the  Court  of  Civil  Appeals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Deo.  Dig.  f  108.*] 

8.  Mandamus  (|  48*)— Conclusions  or  Fact 

AND  Law— Refusal  to  File. 

The  remedy  for  the  failure  of  the  trial 
judge  to  file  within  10  days,  as  required  by 
Laws  1907,  p.  446,  c  7,  his  conclusions  of  fact 
and  law,  Is  not  by  mandamus  to  compel  the  fil- 
ing of  the  conclusions. 

[Ed.  Note. — ^For  other  cases,  see  Mandamus, 
Cent.  Dig.  i  96;   Dec  Dig.  S  4a*] 

4.  Appeal  and  Ebbob  (J  1169*)— Refusal  to 
File  Conclusions  or  Fact  and  Law. 
Refusal  of  the  judge  to  file  on  request  con- 
clusions of  law  and  fact,  under  Laws  1907,  p. 
446,  c  7,  is  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
S>rror,  Cent.  Dig.  i  4537 ;   Dec.  Dig.  S  1169.*] 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  Sixth  Supreme  Judicial  District 

Action  by  J.  S.  Williams  against  Albert 
Wandry.  From  a  judgment  for  plaintiff,  de- 
fendant appealed,  and  the  Court  of  Civil  Ap- 
peals certifies  questions.    Questions  answered. 

F.  M.  Brantly,  for  appellant.  Baskln, 
Dodge  &  Baskln,  for  appellee. 

OAINES,  C.  J.  These  are  certified  ques- 
tions. The  statement  and  certificate  of  the 
Court  of  Civil  Appeals  are  as  follows: 

"Appellee  instituted  suit  against  the  appel- 
lant in  the  county  court  to  recover  a  cer- 
tain stated  sum  of  money  claimed  to  be  due 
him  on  a  contract  to  construct  a  dam,  and 
in  a  trial  before  the  court  without  a  jury  a 
judgment  was  entered  in  his  favor.  The  tri- 
al of  the  case  was  begun  on  April  29,  1908 ; 
and  was  ended,  and  the  judgment  entered,  on 
Miy  1,  1908.  The  court  adjourned  finally 
for  the  term  May  2,  190a  On  May  2,  1908, 
and  before  the  final  adjournment  of  the  court, 
the  appellant  made  a  written  request  to  the 
court,  and  which  was  by  It  granted  and  en- 
tered of  record,  for  an  order  granting  20  days 
after  adjournment  of  the  court  within  which 
to  prepare  and  have  filed  a  statement  of  the 
facts  and  bills  of  exception,  and  for  the  court 
to  reduce  to  writing  his  conclusions  of  fact 
and  of  law  found  by  him  on  the  trial  of  the 
case.  There  is  no  statement  of  facts,  nor 
conclusions  of  fact  and  of  law,  by  the  trial 
judge,  in  the  record  on  this  appeal.  The  rec- 
ord does  not  show  that  an  application  for 
mandamus  was  made  to  have  the  trial  court 
discharge  his  duty  in  filing  his  conclusions  of 
fact  and  of  law.    The  following  .bill  of  excep- 1 


tlon  appears  Incorporated  In  the  record,  dnly 
approved  by  the  trial  judge  on  May  22,  1908, 
being  on  the  twentieth  day  after  the  adjourn- 
ment of  court  and  being  the  day  the  same 
was  presented  to  him  by  appellant:  'Be  It  re- ' 
membered  that  on  the  rendition  of  the  judg- 
ment by  the  court  In  said  cause  during  said 
term  of  said  court,  to  wit,  on  the  Ist  day  of 
May,  A.  D.  1908,  and  Immediately  following 
the  rendition  of  said  judgment,  and  prior  to 
the  expiration  and  final  adjournment  on  the 
following  day  of  said  term  of  said  court,  the 
said  defendant  caused  to  be  filed  therein  with 
the  papers  in  said  cause,  and  presented  to 
the  court,  a  written  request  In  behalf  of  de- 
fendant that  the  court  and  the  judge  thereof 
reduce  to  writing  and  file  with  the  papers 
therein  its  findings  of  fact  and  conclusions 
of  law,  respectively,  therein ;  that  said  court 
and  the  judge  thereof  having  failed  to  com- 
ply with  said  request,  the  defendant  on,  to 
wit,  the  12th  day  of  May,  A.  D.  1908,  the 
same  being  within  10  days  following  the  time 
of  the  final  adjournment  of  said  term  of  said 
court,  caused  to  be  presented  to  the  judge 
thereof,  at  the  latter's  office  in  the  court- 
house where  said  court  is  held,  further  re- 
quest for  findings  of  fact,  with  request  that 
the  said  judge  of  said  court  approve  the 
same  or  act  thereon ;  but  that  the  said  judge 
of  said  court  failed  to  comply  with  said  re- 
quest, or  to  act  thereon  in  any  respect,  or  to 
file  any  of  its  findings  of  fact  or  conclusions 
of  law  thereon,  during  the  said  term  or  with- 
in 10  days  after  the  final  adjournment  there- 
of; to  which  said  several  acta  and  omissions 
defendant  desires  to  except,  and  prays  that 
this  be  now  taken  and  approved  as  his  bill 
of  exceptions  thereto.*  This  said  bill  of  ex- 
ception, being  signed  and  approved  by  the 
judge,  was  filed  with  the  clerk  of  the  county 
court  on  the  same  day  that  It  was  approved 
by  the  judge.  The  appellant  filed  In  the  lower 
court,  and  there  is  Incorporated  in  the  tran- 
script and  set  out  in  his  brief  filed  In  this 
court,  the  following  assignment  of  error:  'The 
court  erred  In  failing  and  refusing  to  either 
state  in  writing  or  cause  to  be  filed  in  said 
cause  any  of  Its  findings  or  conclusl<ms  of 
fact  and  conclusions  of  law  thereon,  or  any 
such  conclusions  of  fact  separately  from  the 
conclusions  of  law,  and  In  refusing  defend- 
ant's request  in  that  respect'  The  contention 
of  the  appellant  under  the  assignment  is  that 
the  failure  or  refusal  of  the  trial  judge  to 
reduce  to  writing  and  file  his  conclusions  of 
fact  and  of  law  operated  as  a  denial  of  a 
legal  right  to  appellant  in  that  it  deprived 
him  of  the  right  and  opportunity  of  having 
Incorporated  In  the  record  of  the  case  for  re- 
vision on  appeal  the  conclusions  of  the  trial 
court  of  the  facts  proven  and  of  the  conclu- 
sions of  the  trial  court  on  the  law  with  ref- 
erence to  the  same,  and  that  such  failure  was 
such  material  error  as  requires  a  reversal  of 
the  case  by  the  appellate  court 
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"(1)  b  this  court  authorized  to  consider 
and  review  on  appeal  tbe  subject-matter  set 
oat  In  tbe  bill  of  exception  and  the  assign- 
ment of  error  predicated  thereon? 

"(2)  If  80.  la  there  reversible  error? 

"{St  In  order  to  avail  himself  of  the  fall- 
are  of  the  trial  Judge  to  reduce  to  writing 
and  (lie  his  conclusions  of  fact  and  of  law 
In  the  case,  should  the  appellant  have  applied 
for  a  writ  of  mandamns  against  the  county 
Jodger 

We  are  of  the  opinion  that  the  first  two 
questions  should  be  answered  in  the  afflrma- 
tlre.  In  May,  1907,  the  Legislature  passed 
tn  act  which  contains  the  following  prorl- 
lions: 

"Section  1.  That  parties  to  causes  tried  in 
the  district  and  county  courts  of  this  state 
may,  by  having  aq  order  to  that  efTect  en- 
tered on  tbe  docket,  be  granted  twenty  days 
after  the  adjournment  of  the  term  at  which 
said  cause  may  be  tried  to  present  and  have 
approved  and  filed  a  statement  of  facts,  bills 
of  exception,  and  the  Judges  of  such  courts 
shall  also  have  ten  days  after  adjournment 
of  tbe  term  at  which  said  causes  may  be 
tried.  In  which  to  prepare  their  findings  of 
fiict  and  condnslons  of  law  in  cases  tried 
before  tbe  court ;  when  demand  is  made  there- 
for. And  Judges  whose  terms  of  office  may 
expire  before  tbe  adjournment  of  the  term 
of  said  court  at  which  said  cause  Is  tried,  or 
daring  said  period  of  twenty  days  after  the 
adjournment  of  the  term,  may  approve  such 
atatement  of  facts,  bills  of  exceptions,  and 
Me  such  findings  of  facts  and  conclusions  of 
law,  as  above  provided." 

Laws  1907,  p.  446,  c.  7. 

It  is  to  be  noted  that,  in  order  to  obtain 
20  days  after  adjournment  for  filing  a  state- 
ment of  facts  or  bills  of  exception,  an  order 
most  be  entered  to  that  effect;  but  not  so 
as  to  the  filing  by  the  Judge  of  his  conclu- 
sions of  fact  and  law.  The  statute  only  re- 
quires that  a  request  shall  be  filed  that  tbe 
Jadge  shall  make  out  his  conclusions  of  fact 
and  law.  Hence  without  an  order  he  has  the 
power  to  file  his  conclusions  In  10  days  after 
the  adjournment  of  the  court.  We  conclude 
that  the  action  of  the  trial  Judge  in  failing 
and  refusing  to  file  his  conclusions  of  fact 
and  law  is  subject  to  review  by  the  Court  of 
Civil  Appeals,  and,  where  it  Is  found  that  he 
has  not  done  so,  the  Judgment  ought  to  be  re- 
versed. 

In  regard  to  the  third  question,  we  fall  to 
see  how  a  mandamus  would  be  applicable  to 
the  case.  After  10  days  have  elapsed  from 
the  adjournment  of  the  court,  the  power  of 
tbe  trial  Judge  to  file  conclusions  of  fact  and 
law  ceases.  We  do  not  perceive  how  in  so 
short  a  time  a  mandamus  suit  could  be  insti- 
tuted and  prosecuted  to  a  recovery.  Besides, 
tbe  trial  Judge  having  10  days  after  adjourn- 


ment to  file  his  conclusions,  the  party  who 
has  been  cast  In  the  suit  may  not  know  until 
the  time  has  elapsed  that  he  will  not  do  so. 
So  we  think  that  there  Is  no  remedy  for 
the  error,  except  to  reverse  and  remand  the 
cause  for  a  new  trial. 


POITBVENT  et  ux.  v.  SCARBOROUGH. 
(Supreme  Court  of  Tfexas.    Jan.  19,  1910.) 

1.  Apfkai,  ANn   Ebkos  (|   679*)— Questions 
Reviewable — Sufficienot  of  Petition. 

Where  It  does  not  appear  from  the  record 
on  appeal  that  the  general  demurrer  to  the  peti- 
tion was  acted  on  below  in  any  way,  the  ques- 
tion of  the  sufficiency  of  the  petition  is  not  pre- 
sented. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  2878,  2879;  Dec.  Dig.  { 
679.*] 

2.  Appeal  and  Ebbob  (J  837*) —  Review — 
Mattebs   Considebed— Evidence  in    Rec- 

OBD. 

On  motion  for  new  trial  in  trespass  to  try 
title,  tbe  ground  set  up  was  that  the  petition 
and  judgment  did  not  contain  sufficient  descrip- 
tion by  which  the  land  could  be  identified.  The 
judgment  set  up  one  call  "thence  B.  49*  W.," 
the  letter  B.  being  a  mistake  for  either  the  letter 
"N."  or  the  letter  "S.''  The  facts  on  which  the 
judgment  was  based  were  in  the  record  and  con- 
clusively showed  that  the  call  should  be  "thence 
N.  49°  W."  Held,  that  in  testing  the  validity 
of  the  judgment,  on  appeal,  when  the  facts  on 
which  it  was  based  were  in  tbe  record,  the  Su 
preme  Court  could  look  to  the  evidence  to  inter- 
pret  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  I  8262;   Dec.  Dig.  j  837.*] 

3.  Estoppel  (J  32*)  —  Gbanteb  in  Deed  — 
Land  Conveyed. 

A  grantee  who  accepts  a  second  deed,  which 
gives  definite  boundaries  of  the  land,  and  which 
recites  that  the  land  is  the  same  land  sold  to 
the  grantee  and  described  in  the  former  deed  and 
is  made  to  give  a  more  complete  description  of 
the  land,  is,  as  a  matter  of  law,  estopped  from 
claiming  any  land  not  embraced  in  the  second 
deed. 

[Ed.  Note.— For  other  cases,  see  Elstoppel, 
Cent  Dig.  H  6».  81 ;  Dec  Dig.  {  32.*] 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  A.  P.  Scarborough  against  Junius 
Poltevent  and  wife.  There  was  a  Judgment 
of  the  Court  of  ClvU  Appeals  (117  S.  W.  443) 
affirming  a  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Reversed  and  re- 
manded. 

Hill  &  Hill,  T.  F.  Meece,  and  S.  H.  Ger- 
man, for  plaintiffs  In  error.  F.  Campbell,  for 
defendant  In  error. 


BROWN,  J.  The  defendant  in  error  sued 
Poltevent  and  wife  In  the  district  court  of 
Polk  county,  Tex.,  to  recover  of  them  a  tract 
of  land  containing  109  acres,  a  part  of  tbe 
survey  in  the  name  of  J.  B.  Win  in  said 
county.  The  land  was  described  in  the  peti- 
tion and  Judgment  as  follows:  "Being  a 
part  of  tbe  J.  B.  Win  league  situated  in  Polk 
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connty,  Texas,  and  described  thus:  Begin- 
ning on  the  N.  B.  line  of  the  Thompson  sur- 
rey, where  the  N.  W.  line  of  the  Win  crosses 
the  Thompson  line.  Thence  N.  60°  E.  with 
the  said  W.  line,  2,004  raras,  to  a  stake  on 
N.  W.  line  of  A.  Vlesca  four  league  survey, 
pine  8  In.  In  dla.  pine  4  In.  In  dla.  and  a  post 
oak,  all  marked  X.  Thence  B.  49°  W.  with 
said  Thompson  line,  616  varas,  to  the  place 
of  beginning.  Containing  109  acres  of  land." 
In  1882  the  plalntlflTs  In  error  made  to  Scar- 
borough a  deed  by  which  they  conveyed  to 
him  all  of  the  land  which  they  then  owned 
In  the  Vlesca  and  Win  surreys  In  Polk  coun- 
ty. The  grantors  at  that  time  owned  the 
land  sued  for.  That  deed  was  never  record- 
ed and  had  been  lost  at  the  time  of  the 
trlaL  ra  1882  Scarborough  desired  to  borrow 
money  upon  the  land  conveyed  to  him  by 
Poitevent  and  wife,  but  it  was  objected  that 
the  description  in  the  deed  was  not  satisfac- 
tory. A  new  deed  was  made,  by  which  Poite- 
vent and  wife  conveyed  to  Scarborough  two 
distinct  tracts  of  land,  one  containing  833 
acres,  and  the  other  851  acres.  The  land  In 
controversy  was  not  embraced  in  that  deed. 
PlalntiflTs  In  error  claim  that  the  land  sued 
for  was  not  embraced  In  the  first  deed,  and 
that  the  second  deed  was  accepted  In  lieu  of 
the  first  The  second  deed  made  by  Poitevent 
and  wife  to  Scarborough  contained  the  fol- 
lowing clause,  which  followed  the  description 
given  of  the  two  tracts :  "These  lands  belog 
the  same  lands  sold  to  said  A.  B.  Scarbor- 
ough on  the  2d  of  March,  1881,  and  describ- 
ed in  said  deed  dated  March  2d,  1881,  and 
delivered  to  said  Scarborough,  conveying  said 
lands  to  him.  This  deed  being  made  to  give 
a  more  full  and  complete  description  of  the 
said  land."  It  was  also  recited  in  that  deed 
that  the  consideration  for  the  conveyance  was 
the  payment  of  the  purchase-money  notes 
mentioned  In  the  first  deed.  The  CJourt  of  Civ- 
il Appeals  finds  as  follows:  "There  was  evi- 
dence sufficient  to  show  that  In  fact  the  pur- 
pose of  the  second  deed  was,  as  alleged  by  ap- 
pellee, solely  to  i^Ive  a  more  full  and  specific 
description  of  the  two  tracts  on  which  he 
wished  to  procure  a  loan,  the  loan  company 
objecting  to  the  description  given  In  the  first 
deed  of  the  said  two  tracts,  and  that  it  was 
not  the  Intention  that  the  title  already  con- 
veyed to  the  tract  In  controversy  should  be 
affected  by  this  second  deed."  The  plaintiff 
recovered  Judgment  In  the  court  below.  In 
which  the  land  was  described  as  given  above. 

It  does  not  appear  from  the  record  that 
the  general  demurrer  offered  by  the  defend- 
ants below  to  the  plalntltTs  third  amended 
petition  was  presented  to  the  court,  or  acted 
upon  In  any  way.  Therefore  the  question  of 
the  sufficiency  of  the  petition  as  pleading  is 
not  before  us  for  consideration. 

In  the  motion  for  a  new  trial  in  the  dis- 
trict court,  one  of  the  grounds  set  up  was 
that  the  petition  and  Judgment  did  not  con- 
tain sufficient  description  by  which  the  land 
could  be  identified;   therefore  the  judgment 


was  void.  In  determining  the  validity  of 
the  Judgment,  the  same  rule  of  construction 
is  applicable  that  would  apply  if  it  were  a 
deed.  Mansell  v.  Castles,  93  Tex.  414,  65  & 
W.  559.  The  rule  for  construction  of  deeds 
is :  That,  where  there  is  an  evident  mistake 
In  the  calls,  the  court  must.  If  practicable, 
find  and  correct  the  error,  so  as  to  give  effect 
to  the  deed.  There  is  a  manifest  mistake  In 
this  call,  "Thence  B.  49°  W.,"  which  cannot 
be  correct  It  must  either  be,  "Thence  N.," 
or  "Thence  S."  "B."  does  not  indicate  any 
course.  The  land  to  be  surveyed  is  a  part 
of  the  Win  survey,  and  no  part  of  that  sur- 
vey could  He  north  of  Its  northwest  line.  If 
the  call  be  considered  "S.  40°  W.,"  then,  to 
find  the  third  comer,  we  must  reverse  the 
call  and  run  from  the  beginning  corner,  follow- 
ing the  Thompson  line  N.  48°  W.,  616  varas^ 
which  would  place  the  corner  north  of  Win's 
northwest  line.  A  straight  line  between  that 
point  and  the  second  comer  would  not  em* 
brace  any  of  the  Win  survey.  Therefore  It 
Is  conclusive  that  the  call  at  the  third  cor- 
ner should  be  "thence  N.  49°  W.,"  which 
would  place  the  third  corner  on  the  north 
line  of  the  Thompson  survey,  616  varas  S. 
49°  E.  from  the  beginning  corner.  The  end 
of  the  first  line  being  upon  the  northwest 
line  of  the  Vlesca  survey,  and  the  second  line 
called  for  running  from  the  beginning  corner 
southeast  the  third  corner  Is  located  on  the 
north  line  of  the  Thompson  and  would  form 
a  triangle  by  connection  between  the  Vlesca 's 
northwest  line  and  the  Thompson  north  line. 
The  line. of  the  Vlesca  must  cross  the  Thomp- 
son north  line,  for  the  courses  of  the  two 
would  produce  that  result  if  they  were  pro- 
jected far  enough.  It  is  reasonably  certain 
that  the  call  omitted  was,  thence  with  the 
Vlesca,  running  in  a  southerly  direction  tty 
the  intersection  with  the  Thompson  north 
line.  This  conclusion  is  sustained  by  the 
fact  that  all  of  the  land  lying  in  the  triangle 
must  have  been  a  part  of  the  Win  survey,  be- 
cause none  of  the  Thompson  survey  could  be 
north  of  its  north  line,  nor  could  any  part 
of  the  Vlesca  be  west  of  its  northwest  line. 

The  construction  that  we  have  given  to- 
the  field  notes  corresponds  with  the  evidence 
before  the  court  upon  which  the  Judgment 
was  rendered.  We  are  of  opinion  that  In 
testing  the  validity  of  a  Judgment  of  a  courts 
when  the  facts  on  which  It  was  based  are  in 
the  record,  this  court  may  look  to  the  evi- 
dence to  aid  it  in  the  interpretation  of  the 
Judgment  We  conclude  that  the  Judgment 
is  not  void  for  want  of  description,  and  for 
that  reason  overrule  the  assignment  of  error 
which  presents  that  proposition.  Mansell  v. 
Castles,  cited  above,  is  very  much  In  point  in 
this  case  and,  in  fact  lays  down  the  rule  up- 
on which  we  have  based  our  decision.  We 
believe  that  case  Is  sound  and  therefore  ad- 
here to  It 

The  trial  court  submitted  to  the  Jury  the 
question  whether  the  plaintiff  was  estopped 
by  accepting  the  second  deed  to  claim  land 
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embraoed  io  the  first,  bnt  omitted  ftom  the 
Mcond  deed.  This  action  of  the  trial  eonrt 
vaa  aaslsDed  as  error  in  this  conrt  The  de- 
icrlptlon  In  the  second  deed  gave  definite 
boondarteB  to  two  tracts  of  land  and  recited, 
■these  lands  being  the  same  lands  sold  to 
Mid  A.  B.  Scarborongb  on  the  2d  day  of 
Uartti,  1881,  and  described  In  the  said  deed, 
dated  March  2d,  1881,  and  delivered  to  the 
■aid  Scarborongh,  conveying  said  lands  to 
Um.  This  deed  being  made  to  give  a  more 
fnll  and  complete  description  of  the  said 
land."  The  land  now  sued  for  was  not  in- 
dnded  in  the  field  notes  given'  in  the  second 
deed.  The  plaintiff  Scarborough  claimed  that 
it  was  embraced  in  the  first  deed,  and  that 
be  was  entitled  to  all  of  the  land  embraced 
in  both  deeds.  He  claimed  tjiat  the  second 
deed  was  made  only  to  give  definite  descrip- 
tion to  the  land  for  the  purpose  of  securing  a 
loan  upon  It.  Looking  to  the  terms  of  the 
deed  and  the  recitals  in  it.  it  Is  very  clear 
that  the  second  deed  was  substituted  for  the 
flnt  and  by  its  very  terms  It  Is  stated  that 
the  land  described  therein  was  the  very  land 
conveyed  in  the  first  The  plaintiff  is  estop- 
ped by  the  terms  of  the  second  deed  from 
daimlng  any  of  the  land  which  is  not  em- 
tnaced  therein. 

Upon  a  state  of  facts  very  similar  to  this 
case,  the  same  question  was  before  this  court 
In  the  case  of  Doty  v.  Barnard,  92  Tex.  104, 
47  S.  W.  712,  In  which  this  court  said :  "By 
accepting  the  deed  from  Doty  and  wife  and 
telling  the  land  within  a  short  time  accord- 
ing to  the  description  given  In  the  said  deed, 
Rowland  estopped  himself  to  claim  under  the 
deed  from  Williams  to  Odom  any  land  not  in- 
dnded  In  the  deed  from  Doty  and  wife  to 
him."  We  refer  to  that  case  for  authorities 
there  dted  which  fully  sustain  the  proposi- 
tion laid  down  by  the  court.  Again  this 
conrt  said  In  that  case :  "The  recitals  in  the 
deed  from  Doty  and  wife  to  Rowland  consti- 
tote  a  clear  declaration  on  the  part  of  the 
grantors,  and  by  acceptance  an  admission  on 
the  part  of  the  grantee,  that  the  land  sold  by 
wmiama  was  the  266  acres  embraced  In  the 
last  deed,  and  that  the  land  sued  for  was 
not  embraced  In  the  assignee's  deed.  It 
would  be  inequitable  to  allow  Rowland,  after 
availing  himself  of  the  benefits  of  the  cor- 
recting deed,  to  repudiate  it  so  far  as  It  im- 
posed an  obligation  upon  him  and  claim  the 
land  In  controversy  by  virtue  of  the  deed 
from  Williams  to  Odom  which  he  virtually 
abandoned  by  accepting  the  deed  from  Doty 
and  wife."  The  effect  of  the  second  deed 
made  to  the  plaintiff  was  a  question  of  law 
for  the  court  to  decide,  and  It  was  error  to 
iobmit  that  Issne  to  the  Jury.  The  conrt 
should  have  Instructed  the  Jury  to  return  a 
verdict  for  defendants. 

The  other  assignments  of  error  in  the  ap- 
plication rdate  to  rulings  on  the  admissibil- 
ity of  evidence,  which  probably  will  not  arise 


on  a  second  trial  of  this  case,  and  which  most 
be  along  different  lines  from  the  last  trial. 
The  Issue  presented  herein  cannot  arise,  and 
therefore  the  question  of  evldoice  which 
arose  upon  the  last  trial  will  not  probably 
arise  again,  for  which  reason  we  decline  to 
discuss  the  other  assignments  of  error. 

The  Judgments  of  the  district  court  and  of 
the  Court  of  Civil  Appeals  are  reversed,  and 
this  cause  is  remanded. 


HOBBS  V.  ROBISON.  Land  Com'r,  et  al. 
(Supreme  Court  of  Texas.    Jan.  19,  1910.) 

PuBUC  IiiiNDS  (§  173*)— School  IiiHO— Pub- 
chase. 

Petitioner  mailed  his  bid  for  school  lands 
by  registered  letter  as  required  by  law,  and  it 
reached  the  post  office  in  time  to  have  been  tak- 
en out  by  the  Commissioner  and  to  have  been 
before  him  when  the  bids  were  opened.  It  was 
in  the  post  office  on  Friday,  the  public  offices 
of  the  state  were  closed  on  Saturday  on  account 
of  the  death  of  the  Governor,  and  on  Monday, 
when  the  bids  were  opened,  the  bid  of  another 
person  was  the  only  one  which  had  been  re- 
ceived. Held,  that  such  person  was  entitled  to 
an  award  as  against  the  petitioner. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  {  547 ;  Dec.  Dig.  i  173.*] 

Mandamus,  on  the  relation  of  W.  H.  Hobbs, 
to  compel  J.  T.  Roblson,  as  Commissioner 
of  the  Oeneral  Land  Office,  to  cancel  an 
award  of  certain  school  lands  to  one  Kell, 
and  to  accept  relator's  bid.    Writ  refused. 

James  &  Yelser,  for  relator.  B.  V.  David- 
son, Atty.  Gen.,  Wm.  E.  Hawkins,  Asst.  Atty. 
G«i.,  L.  A.  Dale,  Sp.  Asst.  Atty.  Gen., -and 
J.  D.  Cunningham,  for  respondents. 

GAINES,  C.  J.  This  Is  an  application  for 
the  writ  of  mandamus  to  compel  J.  T.  Robl- 
son, Commissioner  of  the  General  Land  Of- 
fice, to  cancel  an  award  of  a  certain  portion 
of  school  land  to  one  Kell,  and  to  accept  rela- 
tor's bid  for  the  land  as  being  the  highest 
and  best  bid  for  the  same.  But  the  petition 
shows  that,  on  the  day  the  bids  were  to  be 
opened,  his  application  to  purchase  and  his 
bid  for  the  land  had  not  In  fact  been  re- 
ceived in  the  General  Land  Office.  His  bid 
was  mailed  as  required  by  law  to  the  Com- 
missioner of  the  General  Land  Office  by  reg- 
istered letter,  and  it  reached  the  post  office 
In  Austin  in  time  to  have  been  taken  out 
by  the  Commissioner  and  to  have  been  before 
the  Commissioner  when  the  bids  were  open- 
ed. It  was  in  the  post  office  on  EMday,  and 
the  public  offices  of  the  state  were  closed  on 
Saturday  on  account  of  the  death  of  Gover- 
nor Tonhwm.  On  Sunday  no  public  business 
was  transacted,  and  Monday  was  the  day  for 
opening  the  bids,  when  the  bid  of  co-respond- 
ent Kell  was  the  only  one  which  had  been 
received.  The  relator's  bid  was  not  received 
until  Tuesday. 

The  case  of  Byrne  v.  Commissioner  of  the 
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General  Lend  Office,  122  S.  W.  256,  decided 
at  a  former  day  of  this  term  presented  a 
similar  state  of  facta.  In  that  case  the  rela- 
tor Byrne's  application  and  his  bid  was  on 
file  In  the  land  office  on  the  day  the  bids 
were  to  be  opened;  but  Mrs.  Nannie  May 
Williams  had  mailed  her  application  and 
bid,  which  reached  the  post  office  in  Austin  in 
time  to  hare  been  taken  out  and  to  have  been 
with  the  Commissioner  at  the  time  the  bids 
were  opened;  but  by  reason  of  the  fact  that 
the  employe  of  the  land  office,  whose  busi- 
ness it  was  to  attend  the  post  office  and  pro- 
cure the  mall  for  the  General  Land  Office, 
had  been  granted  a  vacation  and  had  neg- 
lected to  instruct  his  substitute  to  call  at 
the  registry  window  of  the  post  office  for  the 
registered  mall,  the  latter  failed  to  do  so, 
and  the  package  of  Mrs.  Williams  was  not 
delivered.  We  held  in  that  case  that,  Byrne's 
application  and  bid  b^ng  the  only  one  on 
file  on  the  day  for  opening  the  bids,  he  was 
entitled  to  have  the  land  awarded  to  him, 
and  the  mandamus  was  granted.  In  accord- 
ance with  the  rule  thus  laid  down,  the  co- 
respondent Kell's  bid  being  the  only  bid  on 
file  In  the  land  office  when  the  bids  were 
opened,  his  bid  was  the  only  one  to  be  con- 
sidered, and  he  is  entitled  to  an  award  of 
the  land. 
The  mandamus  Is  therefore  refused. 


TEXAS  &  P.  BY.  CO.  v.  MOSLEY. 
(Supireme  Court  of  Texas.     Jan.  5,  1910.) 

1.  Statutes  (J  159*) — Repkai/— Repugnanct. 

The  repugnancy  essential  to  the  repeal  of 
an  old  statute  by  a  new  one  is  that  which  ex- 
ists between  the  continuance  of  the  old  in  force 
in  opposition  to  the  obvious  intent  that  the  new 
should  supplant  it,  and  that  is  sufficient  to  op- 
erate a  repeal,  though  there  be  no  inconsistency 
in  language. 

[Bd.    Note. — For   other    cases,    see    Statutes, 
Cent.  Dig.  {§229,  230;   Dec  Dig.  g  159.*] 

2.  DepOsmoRs  (§  78*)— Mailino  —  Indobse- 

MEMT  of  POSTUASTEB. 

Sayies'  Ann.  Civ.  St  1897,  art  2286,  re- 
quires the  postmaster  at  the  post  office  where 
depositions  are  mailed  to  the  clerk  of  court  to 
indorse  on  the  envelope  containing  them  that  he 
received  them  from  the  officer  before  whom  they 
were  taken.  Rev.  St.  1895,  art  2284,  as  amend- 
ed by  Act  April  12,  1907  (Gen.  Laws  1907,  p. 
186,  c.  91,  S  1),  requires  the  officer  to  certify  on 
the  envelope  inclosing  depositions  taken  in  an- 
swer to  written  interrogatories  that  he  in  pei^ 
son  deposited  the  same  m  the  mail,  stating  the 
date  when  and  the  post  office  in  which  the  same 
are  deposited.  Article  2291f  of  such  act  pro- 
vides that  depositions  shall  be  certified,  etc,  as 
la  provided  for  depositions  in  Rev.  St.  1895, 
art  2284,  as  amended  by  this  act  etc.,  except 
that  there  shall  be  no  requirement  that  if  sent 
by  mail,  the  postmaster  shall  make  any  indorse- 
ment thereon.  Held,  that  such  provision  is  not 
restricted  to  depositions  taken  on  oral  examina- 
tion, but  is  Intended  as  a  substitute  for  article 
2286,  and  hence  the  indorsement  of  the  post- 
master is  unnecessary. 

[Ed.  Note. — ^For  other  cases,  see  Depositions, 
Cent  Dig.  I  201 ;  Dec.  Dig.  |  78.*] 


3.   DEFOSmOKB  (I  75*)— CBKimCATB  OF  OlTFl- 
CKB. 

Since  the  statute  does  not  so  require,  it  is 

not  necessary  for  the  officer  taking  depositions 

to  designate  In  his  certificate  the  office  he  holds. 

[Eid.  Note. — ^For  other  cases,  see  Depositions, 

Cent  Dig.  »  167,  194-196;   Dec  Dig.  {  75.*] 

Certified  Questions  from  Court  of  ClvU 
Appeals  of  Sixth  Supreme  Judicial  District. 

Action  by  Willie  Mosley  against  the  Texas 
&  Pacific  Railway  Company,  Judgment  for 
plaintiff,  and  defendant  appealed.  Questions 
certified  from  Court  of  Civil  Appeals,  Sixth 
District    Questions  answered. 

F.  H.  Prendergast,  for  appellant  S.  P. 
Jones,  for  appellee. 

WILLIAMS,  J,  Certified  questions  from 
the  Court  of  Civil  Appeals  for  the  Sixth  Dls« 
trlct,  as  follows: 

"In  an  action  for  damages  for  personal  ln> 
Juries  alleged  to  have  been  suffered  by  him 
as  the  result  of  appellant's  failure  to  dis- 
charge Its  duty  to  him  as  a  passenger  on 
one  of  Its  trains,  Mosley,  the  plaintiff  below 
and  appellee  here  In  the  above-styled  cause, 
recovered  a  Judgment,  which  on  appeal  to 
this  court  was  reversed  on  the  ground  alone 
that  the  trial  court  erred  In  overruling  a 
motion  by  appellant  to  quash  the  deposi- 
tions of  J.  H.  Ferguson,  Allen  Fears,  and  Dr. 
J.  G.  Hendricks,  witnesses  for  appellee.  In 
reply  to  written  Interrogatories  propounded 
to  them,  and  in  admitting  as  evidence  on 
the  trial  of  the  cause  the  depositions  of 
said  witnesses.  It  appeared  from  the  mo- 
tion to  quash  and  the  bill  of  exceptions  ap- 
proved by  the  court  In  the  record  that  the 
depositions  had  been  returned  by  mall,  and 
that  neither  the  postmaster  nor  his  deputy 
at  the  post  office  where  they  were  respective- 
ly deposited  in  the  mall  for  transmission  to 
the  clerk  of  the  court  In  which  the  cause 
was  pending  for  trial  had  Indo;rsed  thereon 
that  he  received  them  from  the  hands  of  the 
officer  before  whom  they  were  taken,  as  re- 
quired by  article  2286,  Sayies'  Ann.  Civ.  St 
1897.  It  further  appeared  from  the  bill 
of  exceptions  that  the  officer  before  whom 
the  depositions  of  the  witnesses  Ferguson 
and  Fears  were  taken  certified  that  he  'de- 
posited the  same  In  the  post  office  at  Dallas 
on  the  14th  day  of  February,  1908,  addressed 
to  the  district  clerk  of  Harrison  County,  as 
required  by  the  Revised  Statutes,  article  2284, 
and  so  Indorsed  by  him  as  amended  by  the 
Legislature  In  1907'  (Gen.  Laws,  p.  186,  c.  91, 
i  1),  and  that  the  officer  before  whom  the  depo- 
sitions of  the  witness  Hendricks  were  taken 
certified  on  the  envelope  inclosing  same,  as 
follows:  %  John  P.  Slaton,  the  officer  be- 
fore whom  the  Inclosed  depositions  were 
taken,  hereby  certify  that  I  in  person  de- 
posited ,  this  package  in  the  post  office  at 
Hereford,  in  Deaf  Smith  County,  Texas,  for 
transmission  in  the  U.  S.  mail,  on  the  16th 
day  of  February,  A.  D.  1908.    [Signed]  Jno. 
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P.  Slaton.'  It  farther  appeared  from  the 
bin  of  exceptions  that  the  motion  to  quash 
was  orermled  by  the  court  below  because 
be  was  of  the  opinion  that  said  article  2286 
in  so  far  as  It  required  the  postmaerter  or 
his  deputy  at  the  post  office  where  the  dep- 
oaltiona  were  deposited  In  the  mall  for 
transmission  to  the  clerk  of  the  court  In 
which  the  same  was  pending  for  trial  to  In- 
dorse on  the  envelope  inclosing  them  that 
he  had  received  them  from  the  hands  of  the 
officer  before  whom  they  were  taicen  had 
been  repealed  by  the  Act  AprU  12,  1907  (Gen. 
Laws,  p.  186).  This  court  held  that  the  re- 
quirement of  said  article  2284,  as  so  amend- 
ed that  the  offlcw  shall  certify  on  the  en- 
Tdope  Inclosing  depositions  taken  in  an- 
swer to  written  interrogatories  'that  he  in 
person  d^K)slts  the  same  in  the  mail  for 
transmission,  stating  the  date  when  and  the 
post  office  in  which  the  same  are  deposited 
for  transmission,'  is  not  Inconsistent  with 
the  requirement  in  said  article  2286  that 
when  sncb  depositions  are  so  deposited  the 
postmast^  or  his  deputy  'shall  Indorse 
there<m  that  he  received  them  from  the 
hands  of  the  officer  b^ore  whom  they  wen 
taken.' 

"The  canse  being  yet  pending  before  It  on 
a  motion  for  a  rehearing,  the  Court  of  Civil 
Appeals  for  the  Sixth  Supreme  Judicial  Dis- 
trict, In  view  of  the  Importance  of  the  rul- 
ing as  one  of  practice,  certifies  to  the  Su- 
preme Court  for  its  determination  the  fol- 
lowing questions: 

"(l)  Did  the  trial  court  err  In  overruling 
appellant's  motion  in  so  far  as  It  sought  on 
the  ground  stated  to  qnash  the  depositions 
of  the  witnesses  Ferguson  and  Fears,  and  in 
permitting  said  depositions  to  be  read  as 
evidence  In  the  case? 

"(g)  Did  the  trial  court  err  In  overruling 
appellant's  said  motion  In  so  far  as  it  sought 
on  the  ground  stated  to  quash  the  deposition 
of  the  witness  Hendricks,  and  in  permitting 
said  deposition  to  be  read  as  evidence  in  the 
caaer 

We  answer  both  questions  in  the  negative. 

We  think  It  clear  from  the  provisions  of 
the  act  of  1907,  which  are  too  lengthy  to  be 
inserted  or  even  condensed,  that  the  certif- 
icate of  the  officer  taking  a  deposition  "that 
he  In  i>erson  deiioslts  the  same  in  the  mail 
for  transmission"  is  substituted  for  that 
which  was  before  required,  viz.,  the  certif- 
icate of  the  postmaster  or  his  deputy  "that 
be  received  them  from  the  hands  of  the  of- 
ficer before  whom  they  were  taken."  It  is 
true  that  the  old  requirement,  which  Is  the 
last  above  stated,  is  found  in  article  2286  of 
the  Bevised  Statutes,  and  thai  this  has  not 
la  terms  been  amended  either  by  the  act  of 
IMS  or  that  of  1907,  and  that  the  new  pro- 
visioD  Is  contained  In  article  2284,  as  amend- 
ed In  1907,  and  that  the  latter  article  does 
not  expressly  dispense  with  the  postmaster's 
certificate,  so  that,  if  this  were  all,  it  might 
be  plausibly  contended  that  the  Legislature 


had  only  added  another  requirement  leaving 
the  pre-existing  one  undisturbed.  But  we 
think  such  a  contention  is  met  by  article 
2291f  of  the  act  ot  1907,  which  is  as  fol- 
lows: "Such  depositions  shall  be  certified 
and  returned  by  the  <^cer  taking  same,  and 
opened  as  is  provided  for  depositions  in  ar- 
ticle 2284  of  the  Revised  Civil  Statutes  of 
Texas,  1805,  as  amended  by  this  act,  and  as 
is  provided  for  by  articles  2286  and  2287  of 
said  Revised  Civil  Statutes,  except  that  there 
shall  be  no  requirement  that  If  sent  by  mail 
the  postmaster  or  his  deputy  mailing  the 
same  shall  make  any  indorsement  thereon, 
and  the  same  rules  shall  apply  to  the  use  of 
such  deposition  as  is  provided  by  articles 
2288,  2289,  2290  and  2291  of  said  Revised 
Civil  Statutes."  We  think  this  cannot  be 
restricted  to  depositions  taken  upon  oral  ex- 
amination. There  are  provisions  in  the  stat- 
ute of  which  this  is  a  part  relating  to  both 
kinds  of  depositions,  and  the  words,  "such 
depositions,"  relate  to  both,  as  is  made  plain 
by  the  evident  purpose  hare  evinced  to  make 
the  same  provision  as  to  the  manner  of  re- 
turning them.  It  Is  true,  as  Is  said  in  the 
opinion  of  the  Court  of  Civil  Appeals  (124  S. 
W.  485),  that  the  original  provision  of  article 
2286  might  stand,  as  applying  to  the  return  of 
depositions  taken  upon  written  interrogato- 
ries, consistently  with  a  different  one  in  the 
new  act  applying  to  those  taken  upon  oral  ex- 
amination, although  no  reason  would  be  appar- 
ent for  making  such  a  difference;  but  one  of 
the  designs  of  the  Legislature  disclosed  by  the 
acts  of  1906  and  1907  In  providing  for  the 
first  time  for  oral  examinations  was  to  so 
expand  the  pre-existing  regulations  as  to  ad- 
mit the  change  and  adapt  them  to  it  Mo 
Intent  whatever  is  disclosed  to  require  dif- 
ferent modes  of  returning  the  depositions 
through  the  mall;  but,  on  the  contrary,  both 
amendatory  acts  show  the  purpose  to  apply 
the  same  rule  throughout  The  new  pro- 
vision found  in  article  2284  Is  intended  as  a 
substitute  for  the  old  found  in  article  2286, 
and  provides  the  evidence  to  be  furnished 
that  depositions  of  both  kinds  returned 
through  the  mail  came  from  the  proper 
hands.  When  such  a  legislative  Intent  is  ap- 
parent from  the  law,  it  matters  not  that  the 
old  provision  might  stand  consistently  with 
the  language  of  the  new.  The  repugnancy 
essential  to  the  repeal  of  an  old  statute  by 
a  new  one.  In  such  Instances,  Is  that  which 
would  exist  between  the  continuance  of  the 
old  in  force  in  opposition  to  the  obvious  in- 
tent that  the  new  should  supplant  it.  That 
is  sufficioit  to  operate  a  repeal,  although 
there  be  no  inconsistency  in  language.  In 
this  instance,  however,  the  Intention  appli- 
cable to  all  the  depositions  to  whi<ih  the  pro- 
visions of  the  act  of  1907  relate  is  not  left  to 
Implication,  but  is  expressed  in  article  2291f. 
The  answer  to  the  further  contention  as  to 
the  Hendricks  deposition  Is.  sufficiently  stat- 
ed by  the  Court  of  Civil  A/i4>ealB  thus:  "The 
statute  did  not  In  terms  require  the  officer  to 
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ao  deBignate  the  office  he  held,  and  we  think 
the  court  properly  refused  to  quash  the  depo- 
sitions merely  because  he  failed  In  his  certif- 
icate to  name  the  office  he  held." 


filNGLETON  T.   STATa 

(Court  of  Grimiiuil  Appeals  of  Texas.    Dec.  8, 
1909.    Rehearing  Denied  Jan.  12,  1910.) 

1.  Cbuhnai,  Law  (|  608*)— Cohtinuancb. 

A  continuance  for  absence  of  a  witness  was 
properly  refused,  where  the  affidavit  of  the  wit- 
ness filed  in  opposition  to  the  motion  denied 
that  she  would  testify  to  the  facts  stated  In  the 
application. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1366;   Dec.  Dig.  |  008.*] 

2.  Cbimihai,  Law  (I  597*)— Continuance. 

A  continuance  for  absence  of  a  witness 
was  properly  refused,  where  the  testimony  of 
all  witnesses  rendered  it  certain  such  witness 
was  not  seen  at  the  time  of  the  homicide  and 
would  not  have  given  the  testimony  expected, 
or,  if  he  had  done  so,  that  the  same  would  have 
been  manifestly  untrue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.  H  1331,  1332;    Dec.  Dig.  i 

8.  Cbiuinai,  Law  <{  597*)— Houicide— Con- 
tinuance. 

In  a  trial  for  homicide,  where  none  of  the 
state's  testimony  showed,  or  tended  to  show, 
that  accused  was  flourishing  his  pistol  about 
deceased's  head  at  the  time  of  the  killing,  and 
it  appeared  that  a  witness  on  account  of  whose 
absence  a  continuance  was  asked  was  not  in  a 
position  to  see  the  killing,  and  it  further  ap- 
peared that  there  was  uncertainty  as  to  the 
name  of  the  witness  or  as  to,  his  testifying  to 
the  facts  expected  to  be  proven,  a  refusal  of  a 
continuance  for  testimony  of  such  witness  show- 
ing that  accused  did  not  threaten  deceased  with 
his  pistol  was  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  1331,  1332;  Dec.  Dig.  i 
697.*)  / 

4.  Witnesses  (i  41*)— Compbtknct— Sanitt. 

A  witness,  who,  though  he  had  been  ad- 
judged insane,  had  been  out  of  the  insane  asy- 
lum more  than  six  years,  and  whc  satisfied  the 
court  that  he  had  recovered  and  was  in  every 
way  competent  to  testify  intelligently,  was  com- 
petent, though  the  judgment  establishing  his 
lunacy  was  not  shown  to  have  been  vacated. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §  99;   Dea  Dig.  |  41.*] 

5.  Homicide  (J  158*)— Malice  —  Evidence — 
Threats. 

In  a  trial  for  homicide,  testimony  that  be- 
fore the  killing,  and  immediately  after  certain 
angry  language  was  addressed  to  deceased  by 
accused,  accused  drew  back  his  coat  and  showed 
witness  his  pistol,  telling  him  that  he  had  a 
"damn  good  gun,"  and  that  he  "was  laying  for 
some  God  damn  son  of  a  bitch,"  was  admissible 
as  showing  malignity ;  It  sufficiently  appearing 
that  the  language  was  spoken  with  reference 
to  deceased. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent  Dig.  |{  293-296 ;   Dec.  Dig.  (  158.*] 

6.  Cbijcinal  Law  (J  S96*)— Hokioidb— Bti- 

DENCE— THBEATB. 

Where  certain  alleged  threats  made  by  ac- 
cused in  a  trial  for  homicide  were  in  part  in- 
quired aliout  at  accused's  suggestion,  the  state 


I  was  entitled  to  have  all  the  testimony  touchinf 
the  same  matter  introduced  in  its  behalf. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  il  861,  862;   Dec.  Dig.  t  396.*} 

7.  Homicide  (f  156*)— Evidence— Motive. 

Where  there  was  a  plea  of  accidental  homl- 
cide  and  an  issue  as  to  whether  the  shooting 
was  intentional,  any  drcumstance  or  declara- 
tion showing  accused's  state  of  mind  and  which 
would  throw  light  on  such  issue  was  admissible. 
[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  «  286,  287 ;   Dec.  Dig.  |  156.*] 

&  Criminal  Law  (J  787*)— Instbuctionb  — > 
Failubb  of  Accused  to  Testify. 

In  a  trial  for  homicide,  a  charge  that  the 
law  allows  defendant  to  testify  in  Us  own  be- 
half, but  a  failure  to  do  so  is  not  even  a  cir- 
cumstance against  him,  and  no  presumption  of 
guilt  can  be  indulged  in  by  the  jury  on  account 
of  such  failure  on  his  part,  and  the  jury  will 
not  mention,  discuss,  or  even  refer  to  the  fact 
that  defendant  failed  to  testify,  was  proper,  and 
not  objectionable  as  not  in  terms  instructing 
the  jury  that  they  could  not  consider  defend- 
ant's  failure  to  testify. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f{  1902,  1903;  Dec.  Dig.  S 
787.*] 

9.  Homicide  ({  290*)— Sotficibnct  or  Evi- 
dence. 

In  a  trial  for  murder,  evidence  keld  suffi- 
cient to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent  Dig.  IS  513-517 ;  Dec.  Dig.  S  250.*] 

Appeal  from  District  Court,  Palo  Pinto 
County;   W.  J.  Oxford,  Judge. 

D.  P.  Singleton  was  convicted  of  murder, 
and  appeals.    Affirmed. 

W.  E.  Allen,  W.  F.  Smith,  and  F.  S.  Bber- 
hart,  for  appellant  F.  J.  McCord,  Aast  Atty. 
Gen.,  for  the  State. 

RAMSEY,  J.  The  appeal  In  this  case  1» 
prosecuted  from  a  conviction  in  the  district 
court  of  Palo  Pinto  county,  wherein  D.  P. 
Singleton  was  found  guilty  of  murder  In  the 
second  degree  and  his  punishment  assessed 
at  confinement  In  the  penitentiary  for  a  pe- 
riod of  10  years. 

The  killing  occurred  in  a  saloon  In  the  lit- 
tle town  of  Lyra  In  Palo  Pinto  county  on  the 
night  of  the  Ist  of  December,  1908.  It  seems 
that  both  parties  were  drinking  somewhat 
and  met  by  appointment,  or  otherwise.  In  the 
saloon  on  the  night  in  question.  They  bad 
some  conversation  with  reference  bo  some 
chickens  and  abont  visiting  each  other.  In 
the  course  of  which  deceased  said  that  the 
chickens  that  he  wanted  to  show  appellant 
did  not  belong  to  him,  but  that  he  owned  an 
Interest  in  them.  Whereupon  appellant  re- 
plied, "By  God,  I  Invited  you  to  come  to  my 
house,  and  I  propose  to  give  yon  some  good 
music,  and  what  I  propose  to  show  yon  be- 
longs to  me  and  no  one  else,"  and  added,  "I 
am  no  pauper,  and  I  am  well  fixed."  This 
witness  also  states:  That  at  the  time  appe- 
lant told  Taylor,  deceased,  he  was  no  pauper, 
he  seemed  a  little  "rowled"  up  some  way 
like  he  was  not  In  a  good  humor.    Jnst  after 
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tills  c(mT«mtIon  appellant  drew  Ms  pistol 
trom  his  pocket  and  was  in  front  of  deceas- 
ed, showing  It  to  him.  That  deceased  told 
him  to  pot  It  np  and  went  over  and  sat  down 
on  a  heniSi  by  the  walL  That  appellant  went 
over  and  got  down  in  ftont  of  deceased,  or 
knelt  down  in  front  of  him,  and  soon  there- 
after the  pistol  was  fired.  Some  of  the  Wit- 
nesMS  say  that  at  the  time  and  before  the 
fatal  shot  appellant  had  taken  some  of  the 
cartridges  out  of  his  pistol,  and  raise  the  Is- 
sue strongly  that  the  shooting  was  acciden- 
tal. At  the  time  he  was  shot,  deceased  said, 
'Fat,  yon  have  got  me."  Almost  immediate- 
ly appellant  left  the  room,  but  soon  returned 
and  sat  down  on  the  bench  close  to  where 
deceased's  body  lay  and  remarked:  "Ain't 
that  hell?  Somebody  has  killed  as  good  a 
man  as  there  is  In  this  camp,"  and  asked, 
'^ho  conld  It  be?"  That  the  witness  said 
he  did  not  know.  That  appellant  then  said, 
"Some  one  bad  it  In  for  me  and  shot  at  me 
and  hit  Tayk>r."  Appellant  also  stated  he 
was  not  armed  and  conld  be  searched.  The 
evidence  farther  showed  that  appellant  hid 
his  pistol  a  short  distance  from  the  saloon 
gome  80  yards  south  of  the  saloon  In  the 
aide  of  a  dirt  dump  ranning  out  from  a  ooal 
abaft;  that  at  this  time  It  was  entirely  emp- 
ty of  cartridges  with  the  exception  of  one 
empty  shell ;  and  that  this  showed  to  hare 
been  recently  fired.  The  statement  of  appel- 
lant Tc^untarily  made  before  the  grand  }ury 
was  offered  in  evidence  in  which  be  account- 
ed for  his  having  a  pistol  by  reason  of  hav- 
ing a  difficulty  with  one  Halifax,  with  whom 
be  was  expecting  trouble,  and  explained  that 
be  had  carried  this  pistol  every  time  he  went 
down  town  at  night  since  1889;  that  at  the 
time  of  the  killing  he  had  taken  out,  as  he 
believed,  the  cartridges  in  his  pistol,  and 
said  to  deceased  he  wanted  to  show  him  wliat 
a  fine  gun  be  had ;  that  he  then  began  to 
map  the  pistol,  and  at  the  third  snap  it  fired 
and  shot  Taylor.  Others  of  the  witnesses 
say  that  appelant  and  Taylor  seemed  to  be 
entirely  friendly  with  each  other  all  the  time. 
This  is  perhaps  a  sufficient  statement  of  the 
evidence. 

1.  When  the  case  was  called  for  trial,  ap- 
pellant filed  his  application  for  continnance 
baaed  on  the  absence  and  for  the  want  of  the 
testimony  of  three  witnesses,  Mrs.  W.  W. 
Ledbetter,  Richard  Moreland,  and  one  Brown, 
wbo  was  alleged  to  reside  in  Palo  Pinto  coun- 
ty, Tex.,  but  to  be  at  the  time  of  the  trial  at 
Gapltan,  N.  M.  It  becomes  unnecessary  to 
state  either  the  diligence,  or  the  testimony  of 
3Irs.  Ledbettor,  for  the  reason  that,  in  oppos- 
ing appellant's  motion  for  a  new  trial,  an 
affidavit  of  this  witness  was  filed  in  which 
she  distinctly  denied  the  truth  of  the  testi- 
mony which  It  was  assumed  that  she  would 
glre^  and  in  terms  denied  that  she  wonld  tes- 
tify to  the  facts  or  any  of  them  stated  in  the 
application.  It  is  also  unnecessary,  we  think, 
to  discuss  the  application  at  length  in  so  far 
u  it  relates  to  the  absence  of  Richard  More- 


land,  for  the  reason  that  all  the  testimony  of 
all  the  witnesses  renders  It  certain  that  he 
was  not  seen  at  the  time  of  the  homicide  and 
would  not  have  given  the  testimony  expected, 
or,  if  he  had  done  so,  that  the  same  would 
have  been  manifestly  untrue.  As  to  the  wit- 
ness Brown  a  somewhat  more  serious  dif- 
ficulty presents  itself.  No  diligence  was  ex- 
ercised to  secure  his  attendance.  It  is  aver- 
red ttiait  appellant  did  not  know  until  after 
the  case  was  called  for  trial  that  Brown  was 
a  material  witness  in  his  behalf,  and  that 
none  of  his  counsel  knew  this  fact  It  la 
averred:  That  Brown  is  now  at  €apitan, 
N.  M.,  at  which  place  hla  deposition  could 
I>e  taken;  that  he  was  present  in  the  saloon 
where  Taylor  was  killed,  standing  within  10 
or  12  feet  from  the  parties  and  with  his  face 
towards  them  so  that  he  could  see  and  know 
what  each  of  them  was  doing;  that  this  wit- 
ness had  been  in  the  saloon  for  an  hour  or 
more  next  preceding  the  killing  and  heard 
the  conversation  between  them,  and  if  pres- 
ent would  testify  that  appellant  was  not  in 
any  way  mad  or  angry  at  deceased;  that  all 
their  conversations  were  in  a  friendly  way ; 
that  appellant  did  not  in  a  threatening  man- 
ner fiourish  his  pistol  before  deceased  before 
he  was  shot;  that  a  few  minutes  before  the 
accident  which  resulted  in  the  death  of  said 
Taylor  the  defendant  was  kneeling  in  front 
of  the  deceased,  and  while  so  kneeling  took 
from  his  pocket  his  pistol,  and  In  plain  view 
of  said  witness  broke  same  for  the  purpose 
of  removing  the  cartridges  therefrom,  and  as 
witness  believed  at  the  time,  and  as  this  de- 
fendant believed  as  shown  by  his  acts,  re- 
moved therefrom  all  the  cartridges  with 
which  same  was  loaded,  placed  said  car- 
tridges in  his  pocket,  and  was  showing  the 
deceased  how  said  pistol  would  work,  and 
was  snapping  same  at  the  time  of  the  acci- 
dent; and  that  the  killing  was  accidoital 
and  without  any  intent  on  his  part  to  kill 
Taylor.  It  is  stated  that  the  materiality  of 
the  testimony  of  this  witness  would  appear, 
in  this:  That  the  state  has  alleged,  and  will 
attempt  to  prove,  that  the  defendant  shot  and 
murdered  the  deceased  with  malice  afore- 
thought; that  a  short  time  before  said  kill- 
ing of  the  deceased  defendant  had  made 
threats  against  the  said  Taylor,  and  had 
flourished  a  pistol  near  the  head  of  deceased, 
as  previously  stated  herein;  that  the  shot 
which  resulted  in  the  death  of  said  Taylor 
was  fired  by  this  defendant  deliberately  and 
with  the  Intention  on  bis  part  to  kill  the  said 
Taylor.  It  is  further  stated  •In  the  applica- 
tion that  U  this  cause  is  continued  until  the 
next  t«m  of  this  court,  and  the  witness  fails 
to  return  to  Texas,  appellant  could  and  would 
secure  the  testimony  of  said  witness  by  dep- 
osition as  the  law  permits,  and  further  that 
said  Brown  was  a  coal  digger  ait  Strawn,  for 
the  Strawn  CSoal  Mining  Company,  where  de- 
fendant can  and  will  obtain  his  full  name. 

In  this  connection  it  should  be  stated  that 
none  of  the  testimony  of  the  state  showed. 
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or  tended  to  show,  that  appellant  wa»  flour- 
ishing hiB  pistol  about  deceased's  head  at 
the  time  of  the  killing.  As  <to  the  witness 
Brown,  the  state  contested  the  motion  on  the 
ground  that  it  would  show,  if  said  Brown 
were  present  and  testified  to  facts  as  alleged 
in  said  application,  that  the  same  would  be 
untrue;  and  further  tliat  the  state  would 
show  that  he  was  not  present  at  the  time  of 
the  homicide.  In  approving  the  bill  of  ex- 
ceptions evidencing  the  court's  action  in  over- 
ruling this  application,  the  following  state- 
ment Is  made:  "If  there  was  such  a  man  as 
Brown  in  the  house  at  the  time  of  the  kill- 
ing, he  was  not  In  a  position  to  see  it,  and 
undoubtedly  did  not  see  it,  as  defendant's 
witness  McDonald  places  Brown  at  the  time 
of  the  shooting  10  or  12  feet  away,  facing 
north  and  west,  while  the  shooting  was  done 
by  defendant,  who  was  south  of  Brown  this 
distance  sitting  on  a  eoda  box  case,  facing 
south  with  his  back  to  Brown,  end  with  his 
pistol  as  low  down  as  his  waist  immediately 
in  front  of  him,  his  l)ody  would  have  neces- 
sarily hid  the  pistol,  and  his  (defendant's) 
hands  from  Brown's  view ;  Brown  would  not 
therefore  possibly  testify,  if  present,  to  the 
things  set  out  In  Che  application.  In  aid  of 
this  explanation,  I  refer  to  and  make  the 
state's  resistance  to  the  defendant's  motion 
for  a  new  trial,  with  the  affidavits  and  ex- 
hibits thereto  attached,  part  of  my  explana- 
tion to  this  bill."  There  was  testimony  of 
several  witnesses  containing  references  to 
a  man  named  Brown  who  was  described  as 
being  a  man  about  25  years  old,  of  light  com- 
plexion, and  rather  tall  and  slender.  In  re- 
sisting the  motion  for  a  new  trial,  a  number 
of  witnesses  testified:  That  they  were  well 
acquainted  In  the  immediate  vicinity  of  Lyra, 
and  that  no  such  man — that  is,  no  mail  of 
that  name  and  description — ever  lived  there 
or  worked  in  the  mines;  that  there  was  a 
man  named  Arnold  Brown,  a  cliUzen  living 
there,  but  he  is  wholly  unlike,  in  appearance, 
the  person  described.  The  testimony  of  the 
witnesses  who  do  refer  to  Brown,  especially 
appellant's  witness  McDonald,  places  him  in 
such  position  that  he  could  not,  in  the  nature 
of  things,  have  seen  the  difficulty.  As  stat- 
ed, several  of  the  witnesses  do  say  that  there 
was  present  a  man  named  Brown.  Any  in- 
quiry of  them  would  have  developed  his  pres- 
ence and  would  have  suggested,  if  that  was 
bis  name  and  such  person  was  present,  the 
necessity  and  importance  of  suing  out  pro- 
cess to  compel  his  attendance.  In  view  of  the 
uncertainty  as  to  his  name,  the  showing  of 
the  state  Uiat  he  would  not  have  testified  to 
the  facts  expected  to  have  been  proven,  the 
failure  of  the  state  to  make  proof  as  to  flour- 
ishing his  pistol  which  appellant  stated  ren- 
dered his  testimony  important,  the  showing 
of  his  location  rendering  it  unlikely  that  his 
testimony  would  Itave  been  important,  all 
constrain  us  to  believe  and  hold  that  the  trial 
court  did  not  abuse  the  discretion  with  which 


the  law  Invests  him  in  ovenniling  appellaaf  i 
motion  for  a  continuance. 

2.  The  next  grotmd  relied  upon  for  revers- 
al is  the  action  of  the  court  in  permitting  the 
witness  W.  W.  Ledbetter  to  testify.  When 
tendered  as  a  witness,  appellant  proved,  io 
limine,  that  he  had  been  adjudged  a  lunatic 
in-  Erath  county  on  the  23d  day  of  Febru- 
ary, 1903.  From  Inquiry  of  the  witness  it 
was  ascertained  further  that  he  had  got- 
ten out  of  the  asylum,  but  the  objection  was 
made  that  there  was  no  showing  made  that 
the  Judgment  establishing  his  lunacy  had 
ever  been  in  any  way  vacated.  Thereupon 
appellant  objected  to  said  witness  testify- 
ing to  any  fact  or  facts  in  this  cause,  for 
the  reason  that  he  was  not  a  competent  wit- 
ness  to  testify  to  any  fact,  but  was  presum- 
ed to  be  insane,  as  it  had  been  shown  that 
he  was  adjudged  insane  by  a  court  of  com- 
petent Jurisdiction,  and  there  was  no  proof 
going  to  show  that  said  witness  was  sane 
at  the  time  he  so  testified.  The  court  ap- 
proved this  bill  of  exceptions  with  the  ex- 
planation and  statement  that  the  witness  had 
been  out  of  the  asylum  more  than  six  years 
and  was  Intelligent  and  perfectly  sane.  This 
explanation  implies,  of  necessity,  that  the 
court  had  satisfied  himself  that  the  witness 
had  fully  recovered  his  mental  balance  and 
was  sane  and  in  every  respect  mentally  com- 
X)etent  to  give  an  intelligent  account  of  the 
circumstances  about  which  he  was  testify- 
ing. We  do  not  think,  under  the  court's 
explanation,  there  was  any  merit  in  this 
contention. 

3.  Again,  it  is  urged  that  the  court  erred 
in  admitting  in  evidence  certain  testimony 
of  the  witness  Zack  Stalllngs.  This  state- 
ment occurred  in  conversation  had  Just  a 
short  while  before  the  killing,  during  which 
appellant  drew  his  coat  back  on  the  right 
side  and  showed  witness  his  pistol  and  told 
him  that  he  (defendant)  had  a  "damn  good 
gun,"  and  that  he  "was  laying  for  some  God 
damn  son  of  a  bitch."  This  testimony  was 
objected  to  for  many  reasons,  and  among 
others  because  It  was  not  shown  to  be  di- 
rected to  the  deceased  or  In  the  class  which 
would  include  him ;  that  it  was  Irrelevant, 
Incompetent,  and  Immaterial,  and  calculated 
to  prejudice  appellant  before  the  Jury.  The 
bill  evidencing  this  matter  Is  allowed,  with 
the  following  explanation :  "That  during  the 
examination  of  the  witness  by  the  defend- 
ant's counsel  they  proved  by  him  that  In 
conversation  with  Stalllngs,  Immediately  pre- 
ceding the  killing,  the  defendant  drew  his 
coat  back  on  the  right  side  and  showed  wit- 
ness his  pistol,  and  on  cross-examination  the 
state  was  permitted  to  draw  out  the  balance 
of  the  conversation  that  took  place  in  connec- 
tion with  the  act  of  exhibiting  to  the  witness 
the  pistol.  In  other  words,  the  defendant 
having  proved  this  act  and  some  statement  of 
the  defendant  in  connection  therewith,  the- 
court  permitted  the  state  to  draw  out  other 


Digitized  by 


Google 


Tex.) 


O'HARA  T.  6TATB. 


96 


parts  of  the  same  convenatloii  relating  to 
the  same  subject  and  explanatory  of  the  act 
and  conduct  of  the  defendant,  which  had 
heea  put  In  evidence  ty  the  defendant  The 
court  tbought  this  testimony  also  admissible 
because  the  statements  were  made  immedi- 
ately preceding,  and  within  a  very  few  sec- 
onds of,  the  shooting,  and.  In  the  light  of 
the  circumstances  that  Immediately  follow- 
ed, the  court  -was  of  the  opinion  that  this 
was  a  threat  that  embraced  within  its  ma- 
lignity the  deceased."  It  should  be  further 
stated  thft  the  language  objected  to  was 
made  immediately  after  the  angry  language 
addressed  to  deceased  by  appellant  testified 
to  by  the  witness  Ledbetter,  and  as  a  con- 
tinuance of  the  same  proTOcatlon,  and  was 
under  all  the  circumstances,  we  think,  suffi- 
cient to  show  that  same  was  spolsen  with 
rtference  to  deceased.  Again,  the  testimony 
was  cl«arly  admissible  as  stated  by  the  court, 
in  that,  the  same  matter  having  been  in 
part  inquired  at>ont  at  the  suggestion  of  ap- 
pelant, the  state  was  entitled  to  have  all 
the  testimony  touching  the  same  matter  in- 
troduced in  its  behalf.  Besides  this,  in  view 
of  the  plea  of  accidental  homicide,  and  the 
issue  as  to  whether  the  Bhooting  was  Intui- 
tional, any  circumstance  or  declaration  show- 
ing appellant's  state  of  mind  which  would 
throw  light  on  this  issue  was  both  pertinent 
and  admissible. 

4.  The  next  complaint  relates  to  the  charge 
of  the  court  In  respect  to  the  failure  of  the 
defendant  to  testify.  This  charge  was  in  this 
language:  "The  law  allows  a  defendant  to 
testify  in  his  own  behalf,  but  a  failure  to  do 
80  is  not  even  a  circumstance  against  him, 
and  no  presumption  of  guilt  can  be  indulged 
in  by  the  Jury  on  account  of  such  failure  on 
his  part,  and  the  Jury  will  not  mention,  dis- 
cuss, or  even  refer  to  the  fact  that  the  de- 
fendant failed  to  testify."  The  objection  to 
the  charge  Is  that  it  does  not,  in  terms.  In- 
struct the  Jury  that  they  cannot  consider 
the  failure  of  the  defendant  to  testify.  We 
think  the  complaint  is  hypercritical.  The 
charge  approved  In  the  case  of  Leslie  v.  State, 
49  S.  W.  73,  is  more  full  and  complete  than 
the  one  here  complained  of.  See,  also,  Ful- 
cher  V.  State,  28  Tex.  App.  465,  13  S.  W.  730 ; 
Anderson  v.  State,  53  Tex.  Cr.  R.  341,  110 
S.  W.  54. 

5.  Complaint  is  also  made  of  the  charge 
of  the  court  in  that  it  did  not  submit  neg- 
ligent homicide  of  the  second  degree.  We 
think,  under  the  facts  of  the  case,  that  the 
<^arge  of  the  court  submitting  negligent  hom- 
icide and  accidental  killing  was  sufficient,  and 
la  the  light  of  the  record,  in  view  of  the 
sabmlssion  of  these  issues,  the  failure  of  the 
court  to  so  instruct  the  jury  evidently  could 
oot  and  did  not  Injure  appellant  Friday 
T.  State,  79  S.  W.  815. 

&  Finally,  it  is  urged  that  the  verdict  of 


the  Jury  is  contrary  to  and  unsupported  by 
the  testimony.  Particular  stress.  In  connec- 
tion with  this  complaint,  is  laid  upon  the 
absence  of  any  adequate  motive.  The  motive 
shown  is,  indeed,  slight  and  there  are  some 
circumstances  tending  strongly  to  support 
appellant's  contention  that  the  killing  was 
accidental.  On  the  contrary,  there  were  sig- 
nificant and  potent  circumstances  tending  to 
show  his  guilt.  There  was  evidence  of  anger 
and  ill  will,  and  resentment  on  the  part  of 
appellant  The  fact  of  his  denial  that  he  had 
done  the  shooting  and  his  falsely  attributing 
Taylor's  death  to  an  intended  assault  upon 
himself  by  some  one  outside  of  the  house; 
the  fact  of  his  leaving  the  place  and  biding 
his  weapon — are  all  circumstances  at  vari- 
ance with  his  contention  of  an  accident  We 
cannot  determine  guilt,  always  by  inadequacy 
of  motive.  We  are  daily  witnesses,  in  the 
records  that  reach  us,  of  the  light  esteem  in 
which  life  is  held,  and  the  shocking  murders 
on  motive  so  Inadequate  as  to  both  excite 
surprise  and  horror.  These  were  matters 
for  the  Jury.  We  feel  that  we  ought  not 
in  the  light  of  the  entire  record,  to  Interfere. 

The  appellant  seems  to  have  had  a  fair 
trial,  and  we  have  found  no  error  in  the  rec- 
ord which  would  Justify  us  in  reversing  the 
conviction. 

It  Is  therefore  affirmed. 


O'HARA  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Dec. 
15,  1909.    Rehearing  Denied  Jan.  12,  1910.) 

1.  CwMiNAi,  Law  (t  775*)  —  "Aubi"  —  Ih- 

STBUOIIONS. 

An  instruction  "among  other  defenses  set 
up  by  defendant  is  what  is  known  in  legal 
phraseology  as  an  'alibi' ;  that  is,  that  if  the 
offense  was  committed  as  alleged,  and  defendant 
was  at  another  and  different  place  •  •  *  at 
the  time  of  the  commission  thereof,  and  there- 
fore was  not,  and  could  not  have  been,  the  per- 
son who  committed  the  crime.  Now,  if  the  evi- 
dence raises  in  your  mind  a  reasonable  doubt 
as  to  the  presence  of  defendant  at  the  place 
where  the  offense  was  committed,  if  any  such 
was  committed,  at  the  time  of  the  commission 
thereof,  you  will  give  defendant  the  benefit  of 
such  doubt  and  acquit  him" — was  proper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {§  1833-1837;  Dec.  Dig.  | 
775.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  208-209.] 

2.  Criminal  Law   (§  787*)  —  InsTnucTiONS— 
Failure  of  Defendant  to  Testify. 

An  instruction  that  the  law  allows  a  de- 
fendant to  testify  in  his  own  behalf,  but  a  fail 
ure  to  do  so  is  not  even  %  circumstance  against 
him,  and  no  presumption  of  guilt  can  be  indulg- 
ed in  by  the  jury  on  account  of  such  failure  on 
his  part,  and  the  jury  will  not  mention,  discuss, 
or  even  refer  to  the  fact  that  defendant  failed 
to  testify,  was  proper. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  1002,  1003;  Dec.  Dig.  | 
787.*] 
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5.  Cbiionai.  Law  {§  1000*)— Appbai,  —  Biix 

OF   EXOKFTIONS— NEOEBSXTT. 

On  appeal,  matter  not  evidenced  by  bill  of 
-exceptions  will  not  be  considered. 

[£^.  Note. — For  other  cases,  see  Criminal 
liaw,  Cent  Dig.  H  2803-2861;  Dec.  Dig.  { 
1000.*] 

A.  Criminal  Law  (S  938*)  —  New  Tbial  — 

Newlt  Disco  vebed  Evidence. 

In  order  to  entitle  defendant  to  a  new 
■trial  for  newly  discovered  evidence,  the  evidence 
must  be  such  as  might  change  the  result,  must 
go  to  the  merhs,  and  constitute  not  merely  a 
technical  defense ;  it  must  be  material  and  not 
merely  cumulative,  corroborative,  or  collateral, 
"have  been  discovered  since  the  trial,  and  be 
such  as,  with  reasonable  diligence  on  defend- 
ant's part,  he  could  not  have  discovered  at  the 
former  trial. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  2306-2317;  Dec  Dig.  { 
•93&*] 

6.  Cbiminai.  Law  (|  93»*)  —  New  Tbiai.  — 
Newly  Discovebed  Evidence. 

On  a  trial  for  robbery,  a  new  trial  for  al- 
leged newly  discovered  evidence  that  the  night 
-on  which  the  robbery  occurred  was  dartc,  etc., 
was  properly  refused ;  it  appearing  that  the 
scene  of  the  robbery,  the  location  of  the  lights, 
and  the  state  of  the  weather  were  matters 
known  to  most  witnesses,  and  that  information 
concerning  such  matters  could  have  been  ob- 
tained from  a  large  number  of  persons  on  the 
slightest  inquiry. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  2318-2323;  Dec.  Dig.  { 
939.*] 

6.  Cbiminal  Law  (|  1160*)— Appeal. 

A  verdict  which  has  received  the  approval 
■ot  the  trial  court  will  not  be  interfered  with  in 
the  absence  of  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  3084;    Dec  Dig.  {  1160.*] 

Appeal  from  District  Court,  Palo  Pinto 
•County;    W.  J.  Oxford,  Judge. 

Dan  O'Hara  was  convicted  of  robbery,  and 
'he  appeals.    Afflrmed. 

W.  8.  Payne  and  Penlx  &  Eberhart,  for 
appellant  F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 

RAMSEY,  J.  Appellant  was  charged  by 
indictment  filed  in  the  district  court  of  Palo 
Pinto  county  on  March  23d  of  this  year  with 
making  an  assault  upon  and  taking  by  vio- 
lence from  one  J.  B.  Richardson  $35.  He  was 
put  upon  his  trial  on  the  26th  day  of  the 
-same  month,  and  as  a  result  thereof  found 
-guilty,  and  his  punishment  assessed  at  con- 
finement in  the  penitentiary  for  a  period  of 
five  years. 

No  application  for  a  continuance  was  made, 
t)nt  when  the  case  was  called  both  the  state 
and  appellant  announced  ready  for  trial. 
The  evidence  of  the  state  was  largely  adduced 
through  the  complaining  witness  Richardson, 
who  testified  that  he  was  in  the  town  of 
Strawn  on  the  19th  day  of  March,  and  that 
about  10  o'clock  that  night  left  the  saloon 
where  the  parties  had  been  most  of  the  even- 
ing and  drove  by  and  crossed  the  railroad 
track  from  60  to  70  steps  from  the  saloon. 


and  that  he  was  robbed  about  100  yards  from 
the  depot.  His  testimony  is  to  the  effect  that 
he  had  exhibited  some  money  in  having  a  bill 
or  two  changed  during  the  night,  and  that 
after  passing  the  depot,  and  abont  the  dis- 
tance stated  above  from  same,  he  first 
saw  an  object  to  his  left  In  the  edge  of  the 
electric  light,  and  that  when  he  got  close 
enough  he  recognized  this  person  as  appel- 
lant. Thereupon  he  testifies  as  follows :  "He 
climbed  np  on  the  back  of  my  buggy,  threw 
his  arm  around  my  neck,  and  covered  my 
month  with  bis  hand,  and  with,  the  other 
hand  took  from  my  vest  pocket  $35  In  money 
of  the  value  of  $35  by  force  and  without  my 
consent"  He  also  testifies  there  was  another 
person  present,  but  this  man  he  did  not  recog- 
nize. He  testifies  further  that  he  was  drink- 
ing somewhat,  but  was  not  drunk,  and  knew 
what  was  going  on.  Touching  the  place  and 
the  surroundings  where  the  robbery  occurred, 
he  makes  this  statemoit:  "This  trouble  oc- 
curred about  100  yards  from  the  d^rat,  right 
over  In  front  of  the  depot  The  light  there 
was  good  enough  for  me  to  see,  and  It  was 
starlight  also,  and  I  think  I  can  see  as  well 
as  any  one."  The  testimony  further  shows 
that  within  30  minutes  from  the  time  he  first 
left  the  saloon  he  returned  with  the  state- 
ment that  be  had  been  robbed.  During  the 
night  appellant  was  arrested.  By  the  Deputy 
Sheriff  Si  Bradford  It  was  shown  that  about 
the  time  Richardson  left  the  saloon  he  saw 
appellant  go  ont  of  the  back  door  of  the  sa- 
loon, and  it  was  something  like  30  minutes 
before  be  saw  him  again.  This  witness  also 
testifies  as  to  the  location  of  lights,  substan- 
tially, in  this  language:  "The  place  where 
the  robbery  occurred  is  400  or  500  feet  from 
the  saloon,  and  there  are  some  lights  around 
there,  sufllcient,  I  think,  to  identify  a  man 
by.  One  of  the  lights — electric— Is  at  the 
back  end  of  the  saloon,  up  on  a  post  15  or  18 
feet  high ;  the  other  lights  coming  from  the 
windows  back  there  and  from  a  glass  door. 
The  electric  light  on  the  pole,  referred  to,  la 
about  250  feet  or  not  over  300  feet  from 
the  front  of  tbe  saloon."  He  further  testi- 
fied, when  he  saw  Richardson,  he  seemed  to 
be  in  fairly  good  condition,  but  had  been 
drinking  some.  It  was  also  shown  by  the 
testimony  of  I.  B.  Davidson,  one  of  the  pro- 
prietors of  the  saloon,  that  when  appellant 
was  arreted  Bradford,  the  deputy  sheriff, 
took  from  him  $19.20  In  money.  Touching 
this  matter  he  makes  this  statement:  "I 
think  the  money  was  handed  by  defendant 
to  the  ofilcer.  Instead  of  being  taken  off  of 
him.  The  officer  had  run  his  hands  In  de- 
fendant's pocket  and  took  out  some  silver, 
and  the  defendant  said,  'Don't  get  my  money,' 
and  Bradford  said  to  the  defendant  that, 
'Money  is  what  we  are  after.'  Then  defend- 
ant said,  'Here  is  $10  more,'  and  handed  ont 
the  money,  and  also  got  from  his  pocket  20 
cents   more.     When  tbe   officer   started   to 
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■earcli  him,  he  got  ht8  knife,  at  which  de- 
fendant Bald  something  about  not  to  get  hia 
mon^.  and  then  the  officer  said  money  it 
what  we  are  after." 

Appellant  Introduced  a  conalderable  num- 
ber of  witnesses  who  made  a  strong  case 
of  alibi.  The  testimony  of  some  -  of  these 
witncMM  does  not  exclude  the  Idea  that  it 
was  possible  for  appellant  to  have  committed 
the  robbery.  The  testimony  of  many  of  them 
does,  substantially,  exclude  the  possibility  of 
his  being  present  at  the  seme  of  the  robbery, 
and  altogether  the  evidence  makes  a  strong 
showing  on  this  question,  and  sufficient,  If 
believed,  undoubtedly  to  have  defeated  the 
prosecution.  A  number  of  questions  are  rais- 
ed in  the  motion  for  a  new  trial,  some  of 
which  we  will  discuss. 

1.  The  principal  complaint  of  the  charge  of 
the  coort  is  In  respect  to  the  submission  of 
the  lasne  of  alibL  On  this  Issue  the  court 
thus  instructed  the  Inry:  "Among  other  de- 
fenses set  up  by  the  defendant  Is  what  is 
known  In  l^al  phraseology  as  an  'alibi' ;  that 
Is,  that  if  the  ofTense  was  committed  as  al- 
leged, and  the  defendant  was  at  another  and 
different  place  from  that  which  the  same  was 
committed  at  the  time  of  the  commission 
thereof,  and  therefore  was  not,  and  could  not 
have  been,  the  person  who  committed  the 
crime.  Now,  if  the  evidence  raises  in  your 
mind  a  reasonable  doubt  as  to  the  presence  of 
the  defendant  at  the  place  where  the  offense 
was  committed,  if  any  snch  was  committed, 
at  the  time  of  the  commission  thereof,  yon 
wUl  give  the  defendant  the  benefit  of  such 
doubt  and  acquit  him."  It  is  complained 
that  this  charge  was  erroneous,  and  was  cal- 
culated to  and  did  prejudice  the  rights  of  ap- 
pellant, and  that  It  presented  the  issue  nega- 
tirely,  and  was  substantially  a  failure  on  the 
part  of  the  court  to  submit  the  issue  to  the 
jury.  We  see  no  error  in  the  charge  of  the 
court  It  stated,  in  substance,  the  nature  of 
appellant's  defense,  and  then  instructed  the 
Jury  tliat,  if  the  evidence  raised  a  reasonable 
doobt  in  their  minds  as  to  his  presence  at 
the  scene  of  the  robbery,  they  should  acquit. 
What  more  favcwable  charge  the  court  could 
have  given  In  tlUs  connection  it  is  difficult  to 
•ee 

Z.  Complaint  is  also  made  of  the  following 
portion  of  the  Gonrt's  charge:  "The  law  al- 
lowa  a  defendant  to  testify  in  his  own  be- 
half bnt  a  failure  to  do  so  Is  not  even  a  cir- 
cmnstance  against  him,  and  no  presumption 
of  guilt  can  be  indulged  in  by  the  Jury  on  ac- 
count of  such  failure  on  his  part,  and  the 
jury  will  not  mention,  discuss,  or  even  refer 
to  the  fact  that  the  defendant  failed  to  testi- 
fy." This  charge  has  during  this  term  of  the 
court  received  consideration  and  has  been  ad- 
judged to  be  no  deprivation  of  any  of.  appel- 
lant's ri^ta.  Singleton  v.  State  (decided  at 
the  present  term)  124  S.  W.  92;  Anderson  v. 
State.  58  TCx.  Cr.  R.  341, 110  8.  W.  54 :  Leslie 
T.  State,  49  S.  W.  73:  Fulcher  ▼.  State,  28 
Tex.  App.  465,  IS  S.  W.  760. 
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S.  Complaint  Is  also  made  in  motion  for 
new  trial  that  the  court  erred  in  admitting 
the  testimony  of  Bradford  that  appellant  was 
generally  a  fussy  and  quarrelsome  man,  and 
that  he  and  Lee  Welch  were  engaged  in  a 
fight  in  which  appellant  was  the  aggressor. 
This  matter  is  not  evidenced  by  bill  of  excep- 
tions and  cannot,  of  course^  be  considered. 

4.  A  more  substantial  and  difficult  question 
arises  on  the  motion,  which  strongly  urges 
that  appellant  should  have  been  granted  a 
new  trial  on  account  of  certain  newly  dis- 
covered testimony.  This  motion  was  pre- 
pared with  great  skill,  and  presents  the  most 
difficult  question  arising  in  the  case.  The 
testimony  claimed  to  be  newly  discovered 
consisted  of  evidenoe  of  A.  F.  Jones,  Joe 
Berkey,  D.  H.  Smith,  Barney  Gulley,  Mike 
Suplna,  E.  Stanford,  H.  D.  Sheppard,  and 
Geo.  H.  Ck>ok.  By  Sheppard  and  Cook  It  was 
proposed  to  be  proven  that  on  the  20th  day 
of  Karch  they  had  a  conversation  with  one 
Gentry  James  at  the  Link  saloon  in  the 
town  of  Stawn,  in  which  the  said  James 
stated  tliat  he  got  the  money,  referring  to 
Richardson,  and  that  he  had  planted  it  until 
after  this  thing  was  over,  and  then  he  would 
dig  it  up.  By  the  witnesses  Jones,  Berkey, 
Smith,  and  Gulley  it  was  proposed  to  be 
proven  that  a  person  could  not  be  Identified 
by  and  from  the  electric  light  at  the  place 
of  the  robbery.  This  same  matter  Is  pre- 
sented in  the  affidavit  of  Suplna  and  Stan- 
ford, who  say:  That,  by  an  actual  test  on 
another  night  corresponding  very  closely  in 
conditions  to  the  night  of  the  robbery,  they 
were  unable  to  recognize  any  one  by  the  elec- 
tric light  or  without  the  electric  light;  that 
on  the  night  of  the  robbery,  and  almost  im- 
mediately after  Richardson  was  robbed,  and 
before  his  return  to  town,  they  went  to  the 
place  where  he  was,  and  that  he  stated  to 
them  that  he  did  not  know  who  robbed  him, 
but  thought  it  was  the  man  who  fought  Lee 
Welch,  but  was  not  certain,  and  so  expressed 
himself  at  the  time;  that  at  this  time  Rich- 
ardson was  very  drunk.  The  rule  is  well-nigh 
universal  that,  In  order  to  entitle  a  defend- 
ant to  a  new  trial  on  account  of  newly  dis- 
covered evidence,  the  motion  must  possess  the 
following  qualities:  The  evidence  must  be 
such  as  might  change  the  result;  it  must  go 
to  the  merits  and  constitute  not  merely  a 
technical  defense;  It  must  be  material  and 
not  merely  cumulative,  corroborative,  or  col- 
lateral; it  must  have  been  discovered  since 
the  trial;  and  it  must  be  such  as  with  rea- 
sonable diligence  upon  the  part  of  the  de- 
fendant he  could  not  have  discovered  at  the 
former  trial.  Terry  v.  State,  3  Tex.  App.  236; 
Duval  V.  State,  8  Tex.  App.  370;  White  v. 
State,  10  Tex.  App.  167;  Fisher  v.  State,  30 
Tex.  App.  502,  18  S.  W.  00.  It  is  one  of  the 
basic  principles  of  our  law,  as  it  was  in  the 
time  of  St.  Paul,  that  no  citizen  of  a  free 
state  shall  be  scourged  or  condemned  un- 
heard.   The  law  gives  to  every  man  his  day 
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In  court  It  does  not,  bowever,  give  him 
two  days,  or  the  day  that  may  belong  to  some 
one  else.  Every  consideration  of  public  con- 
venience and  economy  and  every  suggestion  of 
self-preservation  would  suggest  to  every  liti- 
gant, when  charged  in  a  court  of  Justice,  due 
diligence  In  the  preparation  for  trial,  and  in 
preparing  for  bis  defense.  The  possibility 
or  probability,  under  the  circumstances,  of 
Richardson  Identifying  his  assailant,  must 
and  would  inevitably  have  suggested  itself  to 
one  of  even  the  slightest  intelligence.  In 
fact,  that  was  made  an  issue  in  this  case.  On 
this  question,  on  the  trial,  Richardson  testi- 
fied as  has  been  stated  above.  Undsey,  a 
witness  for  appellant,  testified:  "The  night 
was  rather  dark;  there  being  no  moon.  It 
was  slightly  cloudy."  J.  B.  Cooper  testified 
as  follows :   "The  night  was  dark." 

There  can  be  no  question  that  the  scene  of 
the  robbery,  the  location  of  the  lights,  and 
the  state  of  the  weather  were  matters  known 
to  most  of  the  witnesses,  and  information 
concerning  this  could  have  been  obtained 
from  a  large  number  of  persons  on  ^e  slight- 
est inquiry.  The  testimony  sought  in  refer- 
ence to  the  declaration  of  James  was  unim- 
portant, for  the  reason  that  same  was  not  at 
variance  with  the  state's  theory  or  in  con- 
tradiction of  anything  testified  to  by  Richard- 
son. His  testimony  was  to  the  eflTect,  in  sut>- 
stance,  that  two  persons  were  present  when 
be  was  robbed.  The  statement  of  James  that 
be  had  the  money,  and  when  the  thing  had 
blown  over  he  would  dig  It  up,  not  only  was 
not  contradictory  of  the  state's  case,  but  tend- 
ed rather  to  support  it.  Besides,  no  effort  was 
made  to  secure  the  testimony  of  James.  The 
record  incidentally  does  show  be  had  been 
Indicted  for  the  same  offense,  but  that  the 
prosecution,  presumably  for  want  of  sufficient 
testimony,  against  him,  had  been  dismissed 
before  appellant  was  put  on  his  trial.  There 
would  be  some  merit,  perhaps.  In  the  ground 
of  the  motion  based  on  the  aflldavit  of  Su- 
pina  and  Stanford,  except  for  the  fact  that 
in  contesting  the  motion  the  state  shows  that 
all  the  facts  which  tbese  witnesses  wonld 
have  testified  to  were  known  to  B.  Stanford, 
who  testified  as  a  witness  on  the  trial  in 
behalf  of  appellant.  He  states,  in  bis  afll- 
davit, in  substance,  that  he  was  present  with 
Supina  and  bis  brother,  E.  Stanford,  when 
they  went  to  where  Richardson  was  to  help 
bim  look  for  bis  bat,  and  heard  and  saw 
everything  that  bis  brother  and  Supina  heard 
and  saw.  The  slightest  diligence  would  have 
enabled  appellant  on  Inquiry  from  B.  Stan- 
ford to  have  obtained  information  not  only  as 
to  what  be  knew  touching  this  matter,  but 
who  was  present,  so,  if  desired,  their  testi- 
mony could  have  been  secured.  It  Is  no 
doubt  true  that  much  of  this  testimony  claim- 
ed to  be  newly  discovered  was  material,  and 
some  of  it  Important;  but  It  Is  largely  cumula- 


tive, and  none  of  It,  as  we  believe,  newly  dis- 
covered or  such  as  could  not  have  been  dis- 
covered by  the  exercise  of  ordinary  care.  It 
is  true  appellant  was  put  upon  his  trial  a 
short  time  after  the  Indictment,  but  be  made 
no  application  for  postponement  or  any  sug- 
gestion of  unreadiness  or  unpr^aredness  to 
meet  the  Issue.  We  think,  under  all  the  facts, 
the  court  did  not  abuse  the  discretion  that 
the  law  wisely  commits  to  his  good  Judgment. 

6.  Finally,  it  1b  urged  that  the  Judgment 
of  conviction  Is  contrary  to  and  unsupported 
by  the  evidence,  and  that  there  is  in  the 
record  such  an  overwhelming  weight  of  tes- 
timony showing  alibi  that.  In  view  of  the  tes- 
timony concerning  Richardson's  condition  and 
the  improbability  of  a  complete  and  reliable 
identification  of  the  robber,  the  court  below 
should  have,  and  that  we  ought  now  to,  set 
aside  the  finding  of  the  Jury  and  reverse  and 
remand  the  case  on  this  ground.  We  cannot 
agree  to  this  contention.  Testimony  tn  trials 
before  courts  Is  not  weighed  by  mere  avoirdu- 
pois. It  might  ottea  happen  that  the  testi- 
mony of  one  man,  aflSrmlng  the  truth  of  a 
given  state  of  facts,  might  by  reason  of  bis 
Intelligence,  candor,  and  Integrity  outweigh 
the  evidence  of  a  score  of  men.  Mere  num- 
bers do  not  always  count  It  is  the  office 
and  duty  of  Juries  as  triers  of  fact  from  con- 
flicting statements  to  ascertain  and  declare 
the  truth.  When  they  have  done  so,  and 
when  such  finding  has  received  the  approval 
of  the  trial  court  we  ought  not  to  interfere, 
unless  the  theory  of  the  state  Is  so  improb- 
able or  the  weight  of  testimony  so  over- 
whelming as  to  evidence  unfairness  or  a 
fiagrant  disregard  of  the  testimony.  Again, 
as  we  have  often  said,  much  deference  should 
be  paid  to  the  action  of  the  trial  court  in 
matters  of  this  sort  The  trial  Judge  is  more 
than  a  mere  disinterested  moderator,  keying 
the  i>eace  and  naming  the  time  of  adjonrn- 
ment  and  convening  of  court  Among  the  of- 
fices of  the  position  is  the  duty  of  passing  on 
motions  for  new  trials  where  controverted  Is- 
sues of  fact  are  tbe  bases  of  the  motion.  The 
law  makes  it  his  duty,  where  Justice  demands 
it  to  grant  new  trials.  He  sees  tbe  wit- 
nesses. He  is  familiar  with  the  environ- 
ments, and  has  information  and  Imowledge  of 
the  situation  which,  far  removed  as  we  are 
from  the  scene  of  the  trial,  we  cannot  have. 
It  is  only  in  cases  where  he  has  abused  the 
discretion  which  the  law  confides  to  him  that 
we  can  or  ought  to  Interfere.  It  may  be  in 
this  case  an  injustice  has  been  done  appel- 
ant; but  tbe  Issue  raised  was  one  of  fitct 
and  this  fact  both  the  Jury  and  the  trial 
court  have  held  against  blm.  We  ou^t  not 
to  and  cannot  Interfere. 

Finding  no  error  in  tbe  record,  tbe  Judg- 
ment of  conviction  Is  hereby  In  all  tblngs  af- 
firmed. 
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EX  PARTE  HORGAK. 


Ex  parte  MORGAN. 
(CSonit  of  Criminal  Appeals  of  Texas.    Dec.  15, 

1909.     Rehearing  Denied  Jan.  12,  1910.) 
L  HABKAa  CoRFCB  (g  30*)— Gboprdb  rOB  Rx- 

LlXr— I BKEODLABITIES. 

TbODgh  Rev.  St  1895,  art  3012,  provideg 
tbat  the  attachment  in  contempt  for  violation  of 
an  iojonction  ahall  be  issaed  when  cmnplainant 
or  hii  agent  or  attomer,  files  his  affidavit,  and 
it  is  issued  on  the  affidavit  of  another,  this  is 
a  mere  irregularity  in  process,  ao  tbat  one  ar- 
rested under  such  drcomstances,  and  after  hear- 
ing committed  on  an  order  in  the  contempt  pro- 
ceeding, cannot,  for  snch  irregularity,  obtain  his 
release  by  habeas  corpus,  which  is  a  proper  rem- 
edy only  where  the  court  was  without  jurisdic- 
tion in  the  matter,  or  so  exceeded  its  juris- 
diction that  its  judgment  was  void. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  |  23;    Dec.  Dig.  {  30.*] 

2.  NuiSAirc*  ({  75*)— DisoBDEBLT  House— Iw- 

JUKCnOK    —  IlITEBKBT    OF    COMPLAINANT  — 
SlATnTBB.  • 

Acts  30th  Leg.  p.  248,  c.  132  (Pen.  Code, 
art.  362b),  in  autnoriidng  suit  to  restrain  the 
keeping  of  a  disorderly  house  to  be  brought  by 
any  dtisen  without  showing  that  he  is  person- 
ally injured  by  the  acts  complained  of,  is  not 
invalid. 

[Ed.  Note. — ^Por  other  cases,  see  Nuisance, 
Cent  Dig.  {{  176,  177;    Dec.  Dig.  |  75.*] 

3.  Nuisance  (8  75*)  —  Injunction— Intbbest 
oj  CoMPi.AiNAH'r— Statutes— Repeat,. 

Acts  30th  Leg.  p.  248,  c.  132,  {  1  (Pen. 
Code,  art  3C2b),  authorizing  suit  to  restrain 
tile  keeping  of  a  disorderly  house  to  be  brought 
by  any  citizen,  without  saowing  that  he  is  per- 
nnally  injured  by  the  acts  complained  of,  is  not 
repealed  by  Rev.  St  1895,  art.  2989,  I  1,  subd. 
3.  as  amended  by  Acts  31at  I^eg.  p.  354,  c.  34, 
which  has  reference  largely  to  the  practice  with 
reference  to  granting  writs,  hearing  therei^,  and 
appeals  and  orders  granted  therein,  but  does 
not  by  its  terms  or  necessary  impUcation  re> 
petl  the  former  provision. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Dec;  Dig.  I  75.*] 

On^nsil  application  by  Marie  Morgan  for 
writ  of  habeas  corpus.  Relator  remanded  to 
cnstody  of  sheriff. 

Stnart  &.  Bell,  for  appellant  F.  X  McCord, 
Asst  Atty.  Gen.,  and  Davis  &  l^iomasMi,  for 
the  State. 

RAMSET,  3.  This  is  an  original  applica- 
tion for  writ  ot  habeRB  corpas,  filed  in  this 
coDit  <»i  the  16th  day  of  October,  1909,  and 
was  made  returnable  on  the  27th  day  of  the 
same  month,  when  the  application  was  pre- 
sented on  oral  argument  both  by  counsel  for 
the  state  and  for  r^ator. 

An  agreed  statement  of  facts  was  filed  In 
the  case,  from  which  it  appears  that  on  the 
15th  day  a>f  April,  1908,  R.  V.  Bell  InsUtnted 
rait  In  the  district  court  of  Cooke  county, 
seeking  an  injunction  against  relator,  charg- 
ing that  she  was  engaged  In  keeping  a  baw- 
dy house  as  d^ned  in  article  359  of  the  Pe- 
nal Code  of  1896.  Temporary  Injunction  was 
granted,  after  a  hearing,  by  Hon.  Clem  B. 
Potter,  jud^e  of  the  Sixteenth  judicial  dis- 
trict ot  Texas,  on  June  15,  1908,  restraining 
Tdator  from  j>ermlttlng  prostitutes  to  ply 


their  rocatlon  upon  said  premises.  From 
said  order  an  appeal  was  prosecuted  to  the 
Court  of  Civil  Appeals  for  the  Second  Su- 
preme Judicial  District  of  Texas,  and  on  Jan- 
uary 9th  of  this  year  Judgment  was  In  said 
court  rendered  affirming  the  judgment  of  the 
district  court  granting  said  temporary  writ 
of  InjuncUon.  Lane  v.  Bell,  115  S.  W.  9ia 
Thereafter,  and  within  the  time  provided  by 
ta-w,  relator  In  the  case  last  named  applied 
to  our  Supreme  Court  for  writ  of  error, 
wUch  was  denied.  The  mandate  of  the 
Court  of  Civil  Appeals  In  said  cause  was  fil- 
ed In  the  district  court  of  Cooke  county  on 
August  3d  of  this  year.  On  the  9th  day  of 
October,  1909,  application  was  made  by  coun- 
sel for  R.  V.  Bell,  plaintiff  In  the  cause  above 
named,  for  attachment  against  relator,  set- 
ting up  a  violation  and  disregard  of  the  in- 
junction theretofore  granted.  This  applica- 
tion was  signed  by  counsel  for  R.  V.  Bell, 
and  was  made  ta  his  behalf.  It  was  sworn 
to,  howev«,  by  J.  A.  Atchison,  a  citizen  of 
Gainesville,  who  averred  that  the  allegations 
contained  In  the  application  were  true.  It  is 
admitted  that  Atchison  was  neither  the  agent 
nor  attorney  of  said  Bell;  tbat  he  made  the 
affidavit  at  the  request  of  Bell's  counsel.  On 
the  same  day  Judge  Clem  B.  Potter  entered 
an  order  on  said  application  to  enforce  his 
judgment ;  and  on  the  same  day  the  clerk  of 
the  district  court  of  Cooke  county  Issued  a 
writ  of  attachment,  directed  to  the  sheriff  or 
any  constable  of  Cooke  county,  and  same 
was  placed  In  the  hands  of  H.  P.  Ware,  sher- 
iff of  Cooke  county,  who  took  relator  under 
such  process  Into  his  custody.  Thereafter  on 
the  15th  day  of  October,  1009,  R.  V.  Bell 
himself  filed  statutory  oath  In  said  case,  af- 
firming that  the  allegations  contained  In  the 
application  to  enforce  writ  of  Injunction  filed 
in  the  cause  on  the  0th  day  of  October  pre- 
ceding were  true.  It  is  agreed,  however, 
that  the  filing  of  this  affidavit  was  unknown 
to  the  said  Marie  Morgan  and  her  counsel 
until  after  the  Issuance  of  writ  of  habeas 
corpus  by  this  court  In  this  state  of  the  rec- 
ord relator  relies  for  release  upon  several 
proposittons. 

1.  It  Is  contended  that,  Inasmuch  as  the 
original  affidavit  for  attachment  was  not  fil- 
ed either  by  the  plaintiff,  his  agent  or  attor- 
ney, that  all  subsequent  proceedings  should 
be  treated  as  void  and  without  authority  of 
law,  for  that  article  3012  of  the  Revised  Stat- 
utes of  1895  expressly  provides  that  the  at- 
tachment In  contempt  for  the  violation  of  an 
injunction  shall  be  Issued,  by  the  court  or 
judge  when  the  complainant,  his  agent  or  at- 
torney, shall  file  in  the  court  or  with  the 
judge  his  affidavit  stating  the  person  guilty 
of  such  disobedience,  and  tbat  under  the  con- 
ceded facts  Atchison  was  neither  the  agent 
nor  the  attorney  of  R.  V.  Bell,  and  that  the 
whole  proceedings  must  fall,  and  the  arrest 
and  detention  of  relator  were  without  an- 
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tbority  of  law.  Tbejr  fnrtber  contend  that. 
If  Che  original  detention  and  arreat  were 
without  warrant  of  law,  the  validity  of  this 
proceBB  could  not  be  aided  by  filing  thereaft- 
er proper  affidavit  They  also  contend  that 
the  act  of  the  Legislature  under  which  the 
original  suit  was  instituted,  and  on  which 
the  original  Judgment  was  founded,  is  in  vio- 
lation of  section  35.  art  3,  of  the  Constitu- 
tion. This  section  of  the  ConstKutlon  is  as 
f<rilow8:>  "No  bill  (except  general  appropria- 
tion bills,  which  may  embrace  the  various 
subjects  and  accounts  for  and  on  account  of 
which  moneya  are  appropriated)  shall  con- 
tain more  than  one  subject  which  shall  be 
expressed  in  its  title.  But  If  any  subject 
shall  be  embraced  in  an  act  which  shall  not 
be  expressed  in 'the  title,  such  act  shall  be 
void  only  as  to  so  much  thereof  as  shall  not 
be  so  expressed."  In  this  connection  the  con- 
tention is  also  made  that  the  portion  of  ar- 
ticle 362b  of  the  act  in  question  (Acts  SOth 
Leg.  p.  248,  c.  132,  g  1),  which  provides  that 
the  citizen  suing  out  the  injunction  shall  not 
be  required  to  show  that  he  is  personally  in- 
jured by  the  acts  complained  of,  has  been 
repealed  by  section  3  of  article  2989,  Rev.  St 
1895,  as  amended  by  the  31st  Legislature 
(chapter  34,  p.  354,  of  the  General  Laws  of 
same). 

These  matters  were  submitted  to  the  court 
in  a  very  able  oral  argument,  and  have  been 
well  briefed  on  both  sides.  We  think  the  in- 
firmity of  relator's  first  contention  rests  in 
the  fact  that  it  ignores,  what  must  on  reflec- 
tion be  manifest,  that  the  court  In  this  case, 
had  Jurisdiction  of  the  subject-matter  and  of 
the  person  of  relator,  and  was  by  law  author- 
ized, both  by  statute  and  had,  doubtless,  the 
inherent  authority,  to  make  its  own  decrees 
efTectlve,  and  that  the  matters  complained  of 
are  but  irregularities  in  the  processes  under 
which  relator  was  sought  to  be  brought  to 
the  bar  of  the  court  for  punishment  We 
think  it  the  rule,  supported  by  all  the  author- 
ities, that  a  i>erson  in  custody  under  a  Judg- 
ment or  order  of  a  court  of  competent  Juris- 
diction, in  either  a  criminal  or  a  civil  pro- 
ceeding, cannot  obtain  his  discharge  on  ha- 
beas corpus  on  account  of  irregularities  or  er- 
rors in  the  Judgment  the  proceedings  on 
which  it  was  founded,  or  in  the  process  un- 
der which  he  was  held.  Habeas  corpus  is  a 
proper  remedy  where  the  court  was  without 
Jurisdiction  In  the  matter,  or  where  it  has 
so  far  exceeded  Its  Jurisdiction  that  the  Judg- 
ment is  not  merely  erroneous,  but  void.  Am. 
ft  Eng.  Ency.  of  Law,  vol.  15,  p.  172.  A  writ 
of  habeas  corpus  oannot  he  used  to  review 
the  regularity  of  proceedings  in  inferior 
courts,  nor  to  fill  the  office  of  a  writ  of  »Tor 
or  appeal.  Ex  parte  Cox,  53  Tex.  Cr.  R.  240, 
109  S.  W.  369;  Perry  v.  State,  41  Tex.  488 ; 
Darrah  v.  Westerlage,  44  Tex.  388;  Ex  parte 
Scwartz,  2  Tex.  App.  74;  Ex  parte  Oliver,  3 
Tex.  App.  345;  Ex  parte  Slaren,  3  Tex.  App. 
662;  Ex  parte  Mabry,  5  Tex.  App.  93;  Grif- 
fin ▼.  State,  5  Tex.  App.  457 ;  Ex  parte  Mc- 


GUl,  6  Tex.  App.  488;  Ex  parte  Roland,  11 
Tex.  App.  159 ;  Ez  parte  Dlckerson,  30  Tex. 
App.  448,  17  S.  W.  1076;  MUliken  t.  Citr 
(Council,  54  Tex.  388,  38  Am.  Rep.  629.  The 
doctrine,  too,  is  vreil  settled  that  the  district 
court  being  a  court  of  general  Jurisdiotlon, 
its  Judgments  cannot  be  collaterally  attack- 
ed, and  the  writ  of  habeas  corpus  is  not 
available  for  that  purpose.  Ex  parte  Call,  2 
Tex.  App.  498 ;  Ex  parte  Kranch,  86  Tex.  Cr. 
R.  385737  S.  W.  421. 

2.  In  the  case  of  Lane  ▼.  Bell,  supra,  it 
was  distinctly  held  that  the  act  was  not  In- 
valid as  being  in  contravention  of  article  3, 
t  35,  of  the  Constitution  quoted  above.  Th« 
opinion  In  that  case  contains  a  quite  satis- 
factory treatment  of  the  question,  and  it  is 
to  be  noted,  as  agreed,  this  Judgment  was  on 
application  for  writ  of  error  affirmed,  and  re- 
ceived the -approval  of  our  Supreme  Court 
It  is  our  own  Judgment  that  the  decision  in 
the  case  of  Lane  v.  Bell,  supra,  is  correct 
and  we  should,  in  any  event  be  very  reluc- 
tant to  hold  otherwise  in  view  of  the  action 
of  our  Supreme  Court  holding  to  the  same 
effect 

3.  Nor  Is  there  any  merit  in  the  other  ques- 
tion raised  by  relator,  that  the  act  of  the 
3oth  Legislature  was  invalid,  which  provides 
that  the  citizen  suing  out  the  injunction  shall 
not  be  required  to  show  that  he  is  personally 
injured  by  the  acts  complained  of,  or  that 
same  is  repealed  by  section  3  of  article  2989 
as  amended  by  Acts  31st  Leg.  p.  354,  c.  34. 
It  is  well  settled  that  repeals  by  implication 
are  not  favored.  This  act  does  not  by  its 
terms  or  by  necessary  implication  repeal  the 
authority  granted  under  the  law  by  virtue 
of  which  the-  process  Issued.  The  act  of  the 
Thirty-First  LeglalatiHe  had  reference  large- 
ly to  the  practice  with  reference  to  granting 
writs,  hearing  thereof,  and  appeals,  and  or- 
ders granted  therein,  but  was  not  we  think, 
intended  or  designed,  nor  would  it  have  the 
effect  of  repealing  a  substantive  grant  of  au- 
thority to  issue  the  writ  as  was  granted  in 
the  act  under  which  these  proceedings  were 
had. 

On  full  c<Hisideratlon  of  the  entire  subject, 
we  are  clear  that  relator  is  not  entitled  to 
the  relief  here  sought  and  it  Is  therefore  or- 
dered that  she  be  remanded  to  the  custody  of 
the  sheriff  of  Cooke  county. 


Ez  parte  LANR 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  15, 

1909.     Rehearing  Denied  Jan.  12,  1910.) 

Original  application  by  Grade  Lane  tor  writ 
of  habeas  corpus.  Relator  remanded  to  custody 
of  sheriff. 

Stuart  ft  Bell,  for  appellant  F.  J.  McCord. 
Asst.  Atty.  Gen.,  and  Davis  &  Tbomason,  for 
the  State. 

RAMSEY,  J.  This  case  is  in  all  respects 
identical  with  the  case  of  Ex  parte  Marie  Mor- 
gan (this  day  decided)  124  S.  W.  99.  On  the 
authority  of  the  case  last  named,  relator  is  re- 
manded to  the  custody  of  the  sheriff  ol  Cooke 
county. 
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Ex  parte  PATTERSON. 

(Conrt  of  Criminal  Appeals  of  Texas.    Dec.  15, 

1900.     Rehearing  Denied  Jan.  12,  1910.) 

Original  application  by  Susie  Patterson  for 
writ  of  habeas  corpus.  Relator  remanded  to 
nistody  of  sheriff. 

Stuart  ft  Bell,  for  appellant.  F.  J.  McCord, 
Awt  Atty.  Gen.,  and  Davis  &  Thomason,  for  the 
Sute. 

BROOKS,  J.  This  case  is  In  all  respects 
identical  with  the  case  of  Ex  parte  Marie 
Morgan  (this  day  decided)  124  S.  W.  99.  On 
the  authority  of  the  Morgan  Case,  relator  in 
this  case  is  remanded  to  the  custody  of  the 
sberilf  of  Coolce  county. 


BROWN  V.  STATEl. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  8, 

1909.     Rehearing  Denied  Jan.  12,  1910.) 

1.  CRimNAi.  Law  (8  159*)— Substitution  of 
Low  IHDICTMENT— Limitations. 

Code  Cr.  Proc.  1895,  |  470,  providing  that 
where  an  indictment  is  lost  the  district  attorney 
may  suggest  that  fact  when  another  indictment 
may  be  substituted  apon  his  written  statement 
that  it  is  substantially  the  same  as  that  lost, 
or  that  another  indictment  may  t>e  presented  as 
in  tlte  first  instance,  when  the  period  for  the 
commencement  of  the  prosecution  shall  l>e  dated 
from  the  time  of  the  making  of  such  entry,  ap- 
plies as  a  statute  of  limitation  only  where  a  new 
indictment  is  fonnd,  and  not  where  another  in- 
(Uctment  is  sabstitnted  for  the  one  lost,  so  that, 
if  the  prosecution  was  not  barred  when  the 
original  indictment  was  returned,  a  prosecution 
nnder  an  in^ctment  substituted  for  the  one  lost 
will  not  be  barred  though  substituted  at  a  time 
when  prosecution  would  be  barred  on  a  new  in- 
dictment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Dec.  Dig.  <  159.*] 

2.  LABcnrr  ({  88*)— PumsHMiNT— Rkfkal  or 
Statute. 

Pen.  Code  1896,  art.  881,  makes  any  person 
stealing  any  horse,  mule,  etc.,  punishable  by 
confinement  in  the  penitentiary  for  not  less  than 
5  or  more  than  15  years.  Article  877.  enacted 
Uarch  8,  1887  (Laws  1887,  p.  14,  c.  21),  makes 
a  bailee  of  personalty,  who,  without  the  owner's 
consent,  fraudulently  converts  it  to  his  own  use 
with  intent  to  deprive  the  owner  of  its  value, 
punishable  as  pre8crit)ed  in  the  Penal  Code  for 
theft  of  likeproperty,  and  Acts  25th  Leg.  1897, 
p.  ffl,  c.  67T  punishes  the  offense  defined  by 
aitide  8S1  oj  imprisonment  for  not  less  than 
2  or  more  than  10  years.  Held,  that  Act  1897 
did  not  abrogate  the  punishment  for  theft  as  a 
bailee  bv  changing  the  punishment  for  theft 
under  article  881  after  the  enactment  of  article 
887,  as  the  latter  article  merely  provided  that 
whatever  punishment  was  prescribed  at  any 
time  by  the  Penal  Code  should  be  applicable  to 
theft  by  ft  bailee. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Dec. 
Dig.  §  8&*] 

>.  Cbivikai,  Law  (H  851.  361*)— Admission 
or  &'iDKNCK—B^OHT— Explanation. 
In  a  prosecution  for  theft,  accused's  for- 
feiture of  bis  l>ail  bond  and  subAeouent  flight 
were  admiasible  in  evidence  against  him,  and  his 
explanation  that  his  flight  was  upon  the  advice 
of  bis  counsel  for  certain  reasons  was  admis- 
•ible  in  his  favor. 

[EM.  Note. — For  other  cases,,  see  Criminal 
Lew.  Cent.  Dig.  SI  T79,  802,  802H :  Dec.  Dig. 
H  351.  361.*] 


4.  CsnaNAi.  Law  (|  811*)— Tbiai^-Instruc- 
TioNs— Undue  Pbouinenoe  or  Pabticulab 
Mattebs. 

While,  in  a  theft  prosecution,  the  fact  that 
accused  forfeited  his  bail  bond  and  his  flight,  as 
well  as  his  explanation  ot  such  facts,  were  ad- 
missible in  evidence,  the  court  should  not  refer 
to  either  the  incriminating  or  explanatory  evi- 
dence in  its  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  1787,  196&-1972;  Dec.  Dig. 

5.  Cbiminai  Law  (|  829*)- Instbuctionb— 
Requests. 

In  a  prosecution  for  theft  of  a  horse,  the 
court  refused  accused's  requested  charge  that  if 
he  did  not  intend  to  convert  the  horse  and  an- 
other hired  it,  but  afterwards,  in  another  county 
than  that  of  the  venue,  accnsed  assented  to 
fraudulently  converting  it.  the  jury  should  ac- 
quit, but  instructed  that  the  jury  must  find  the 
tneft  to  have  occurred  in  tne  county  of  the 
venue  (K.  county) ;  and  further  instructed  that 
if  the  horse  was  hired  by  another  alone  the 
jury  should  acquit,  though  it  was  converted  in 
K.  county,  and  accused  assisted  in  converting  it, 
and  if  it  was  hired  by  accused  in  K.  county  and 
be  afterwards,  in  another  county,  conceived  the 
idea  of  converting  it,  the  jury  should  acquit,  as 
K.  county  would  have  no  jurisdiction,  as  the 
conversion  did  not  occur  therein.  Held,  that 
the  charges  given  fully  covered  the  requested 
charge,  and  further  charges  thereon  were  im- 
proper. 

[Ed.  Note.— For  other  cases,  see .  Criminal 
Law,  Cent.  Dig.  |  2011 ;  Dec  Dig.  §  ^9.*] 

e.  Criminai,  Law  (JJ  763,  764,  782*)- TbiaI/— 
Instbuctionb— Weiobt  or  Evidence. 
In  a  prosecution  for  larceny,  the  court 
charged  that  another  was  an  accomplice  if  any 
offense  was  committed,  and  the  jury  could  not 
find  accused  guilty  upon  the  accomplice's  testi- 
mony unless  they  believed  it  to  l>e  true  and  that 
it  showed  accused  guilty  as  charged,  and  could 
not  convict  even  then  unless  they  believed  that 
there  was  evidence  outside  of  the  accomplice's, 
tending  to  connect  accnsed  with  the  offense 
charged,  and  believed  beyond  a  reasonable  doubt 
from  all  the  evidence  that  accused  was  guilty. 
Held,  that  the  ctiarge  was  not  upon  the  weight 
of  the  evidence  or  misleading  or  confusing  as 
requiring  a  less  amount  of  proof  to  convict  than 
is  required  by  statute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  8S  763,  764,  782.  *! 

Appeal  from  District  Conrt,  Kaufman 
County;  F.  L.  Hawkins,  Judge. 

R.  M.  Brown  was  convicted  of  theft,  and 
be  appeals.   Affirmed. 

Woods  &  Morrow,  for  appellant.  F.  J. 
McCord,  Asst.  Atty.  Gen.,  for  the  State. 


RAMSEY,  J.  The  appellant,  R.  M.  Brown, 
was  convicted  In  the  district  court  of  Kauf- 
man county  on  June  8tb  of  this  year  on  a 
charge  of  theft,  and  his  punishment  assessed 
at  confinement  In  the  penitentiary  for  two 
years.  He  has  prosecuted  his  appeal  to  this 
court,  and  has  raised  a  number  of  questions 
which  are  both  interesting  and  difficult,  and 
has  supported  his  contentions  by  a  well-con- 
sidered brief,  as  well  as  an  able  argument 
on  oral  submission.  We  have,  however,  on  a 
careful  examination  and  reflection  arrived 
at  the  conviction  that  none  of  the  errors  as- 
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signed  are  well  taken,  and  that  tbe  case 
should  be  affirmed. 

1.  It  appears  from  the  record  that  tbe  In- 
dictment originally  presented  In  the  case  was 
returned  on  the  14th  day  of  February,  1902. 
This  Indictment,  at  some  period — left  some- 
what In  doubt  in  the  evidence— was  lost  It 
seems,  however,  to  have  disappeared  several 
years  ago,  and  we  think  the  assumption  Is 
safe  that  It  has  not  been  seen  for  more  than 
four  years,  and  probably  for  more  than  five 
years  before  the  state  sought  to  substitute 
same.  However,  tbe  state  did  file  Its  motion 
on  the  11th  day  of  January  of  this  year  in 
which  It  was  sought  to  substitute  the  said 
lost  indictment,  with  the  averment  that  the 
original  had  been  lost  and  that  the  copy  at- 
tached to  the  motion  was  a  substantially 
true  copy  of  the  original  ihdictment.  To  the 
action  of  the  state  in  seeking  to  substitute 
the  indictment,  appellant  excepted  for  the 
reason  that  the  motion  did  not  set  out  or 
allege  any  date  about  which  such  indictment 
was  lost  so  as  to  show  that  the  right  to 
substitute  was  not  barred  by  the  statute  of 
limitations.  Counsel  for  appellant  further 
answered  by  a  general  denial,  and  especially 
denied  the  right  of  the  county  attorney  to 
substitute  tbe  indictment,  for  that,  if  any  in- 
dictment ever  existed,  same  had  been  lost 
without  appellant's  fault  for  a  period  of  more 
than  five  years  next  before  the  filing  of  said 
motion  to  substitute  the  same,  and  that  the 
right  to  substitute  is  barred  by  the  statute  of 
limitations  of  five  years.  Appellant  further 
pleaded  the  statute  of  limitation  of  four 
years.  The  court,  on  the  23d  day  of  January, 
1909,  on  proof,  substituted  the  Indictment, 
and  the  trial  proceeded  on  such  substituted 
Indictment  The  action  of  the  court  touching 
this  matter  is  preserved  in  a  proper  bill  of 
exceptions.  The  bill  tendered  recites  that  the 
evidence  showed  that  the  Indictment  had 
been  lost  in  January,  1903,  and  that  this  fact 
was  known  to  the  district  clerk,  sheriff,  and 
county  attorney  of  Kaufman  county  as  early 
as  that  date,  and  appellant  excepted  to  the 
pleading  and  proof  as  well  as  the  action  of 
the  court  In  substituting  the  indictment  for 
the  reason  that  same  is  barred  by  the  stat- 
ute of  limitation  of  four  years.  This  bill  is 
approved  with  this  explanation:  "The  de- 
fendant was  never  arrested  under  the  in- 
dictment, but,  before  same  was  returned, 
forfeited  his  appearance  bond  and  was  never 
rearrested  until  in  December,  1908,  at  which 
time  the  present  county  attorney  first  dis- 
covered the  loss  of  sdld  Indictment"  Article 
470  of  the  Code  of  Criminal  Procedure  is  as 
follows:  "When  an  indictment  or  informa- 
tion has  been  lost,  mislaid,  mutilated  or  ob- 
literated, the  district  or  county  attorney  may 
suggest  the  fact  to  the  court,  and  In  such 
case  another  Indictment  or  Information  may 
be  substituted  upon  the  written  statement  of 
the  district  or  county  attorney,  that  it  is 
substantially  the  same  as  that  which  has 


been  lost,  mislaid,  mutilated  or  obliterated. 
Or  another  indictment  may  be  presented,  aa 
in  the  first  instance,  and  in  such  case  tb« 
period  for  tbe  commencement  of  the  prosecu- 
tion shall  be  dated  from  the  time  of  making 
such  entry."  It  will  be  observed  that  by 
the  language  of  the  statute  that  limitation 
will  only  run  In  the  case  of  the  presentm«it 
of  a  new  indictment  We  think  the  lan- 
guage of  the  statute  Itself  clearly  indicates 
that  this  provision  of  the  statute,  in  regard 
to  limitation,  was  Intended  to  apply  only 
in  cases  where  a  new  Indictment  was  sought 
to  be  found.  We  think,  indeed,  on  general 
principles,  in  the  absence  of  such  a  provi- 
sion this  would  be  the  rale.  The  substitu- 
tion of  an  Indictment  or  other  paper  in  a 
pending  case  is  not  the  Institution  of  a  new 
suit  or  a  new  prosecution.  It  is  merely 
an  ancillary  proceeding  in  the  action  then 
pending.  Tbe  presentment  of  a  new  indict- 
ment of  course,  requires  the  action  of  a 
grand  Jury,  and  presumably  It  would  require 
tbe  introduction  before  them  of  the  evidence, 
an  ascertainment  that  a  crime  had  been  com- 
mitted and  their  presentment  of  the  person 
committing  same  before  the  court  in  due  or- 
der. It  was  not  intended,  we  think,  by  our 
.Code  that  this  rule  should  apply  where  it 
was  merely  sought  to  substitute  an  Indict- 
ment already  found.  We  think,  by  analogy, 
the  rule  In  civil  cases  would  apply.  If,  let 
us  say,  an  action  had  been  brought  on  a 
note  a  short  time  before  It  would  be  barred 
by  limitation,  and  thereupon  the  petition  was 
lost  could  it  be  successfully  contended  that 
the  action  and  ground  of  recovery  would  be 
lost,  because  the  motion  to  substitute  bad 
been  filed  at  a  time  when.  If  it  were  to  be 
treated  as  a  new  suit,  the  cause  of  action 
would  be  barred  by  limitation?  We  cannot 
think  so.  On  the  other  hand,  it  is  clear 
that  if  in  such  a  case.  Instead  of  attempting 
to  substitute,  a  new  suit  were  instituted  that 
limitation  would  apply.  This  rule,  we  think, 
the  Legislature  Intended  in  respect  to  crim- 
inal cases.  In  other  words,  if  tbe  original 
indictment  were  returned  at  a  time  when  the 
offense  was  not  barred,  it  cannot  avail  a 
defendant  if  the  indictment  becomes  lost 
that  a  motion  to  substitute  was  entertained 
at  a  time  when,  if  treated  as  a  new  prosecu- 
tion, the  offense  would  be  barred. 

2.  The  next  question  raised  on  the  ai^)eal 
is  that  under  the  law  no  penalty  is  attached 
to  the  offense  with  which  appellant  Is  here 
charged.  By  article  881,  Pen.  Code  1895,  it 
is  provided  that,  "If  any  person  shall  steal 
any  horse,  ass  or  mule,  he  shall  be  punished 
by  confinement  in  the  penitentiary  not  less 
than  five  nor  more  than  fifteen  years."  By 
Acts  25th  Leg.  March  26,  1897,  p.  83,  c  67, 
it  was  provided  that  the  punishment  for  this 
offense  should  not  be  less  than  2  nor  more 
than  10  years.  Article  877  of  the  Penal  Code 
of  1805,  passed  March  8,  1887  (Laws  1887,  p. 
14,  c.  21),  is  as  follows:   "Any  person  having 
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poawsslon  of  personal  property  of  another  by 
virtue  of  a  contract  of  hiring  or  borrowing, 
w  othor  bailment,  who  shall,  wlthont  the 
consent  of  the  owner,  fraudulently  convert 
Bach  property  to  bis  own  use  with  Intent  to 
deprive  the  owner  of  the  value  of  the  same, 
shall  be  guilty  of  theft,  and  shall  be  pun- 
ished as  prescribed  In  the  Penal  Code  for 
theft  of  like  property."  The  argument  Is 
made  that.  Inasmuch  as  the  provision  of  the 
Code  under  which  this  prosecution  is  being 
urged  was  passed  at  a  time  when  the  pun- 
ishment for  theft  of  a  horse  was  not  less 
than  5  nor  more  than  15  years,  then  when 
this  article  was  amended  and  a  dlfTerent  pun- 
ishment prescribed,  after  the  passage  of  arti- 
cle S77,  this  had  the  effect  to  repeal  and 
abrogate  the  punishment  for  theft  as  bailee, 
and  that  there  being  no  punishment  for  the 
offense,  and  no  legal  penalty  prescribed,  no 
prosecution  under  this  article  could  be  sus- 
tained. We  think  this  argument  Is  unsound 
and  the  position  untenable,  for  the  reason 
that  the  effect  of  article  877  was  merely  to 
declare  that  conversion  by  bailee  is  theft  and 
sbonld  receive  the  same  punishment  as  the 
law  fixed  for  the  theft  of  the  same  property 
by  a  fraudulent  taking  without  consent,  and 
that  the  dear  meaning  of  the  language  "and 
such  punishment  as  prescribed  by  the  Penal 
Code  for  theft  of  like  property"  was  to  at- 
tach a  like  punishment  whatever  that  pun- 
ishment might  be  at  any  given  time. 

3.  In  this  case  It  seems  that  soon  after  ap- 
pellant was  first  Indicted  he  left  the  state  and 
remained  away  for  several  years,  forfeiting 
bis  ball  bond,  and  that  proof  of  such  flight 
and  the  forfeiture  of  his  bail  bond  were  made 
as  circumstances  against  him.  He  became 
a  witness  In  his  own  behalf,  and  In  the 
coarse  of  his  testimony  stated  that  the  occa- 
sion of  bis  departure  from  the  state  was  due 
to  the  fact  that  he  had  been  advised  by  his 
counsel  that  one  Adams,  a  codefendant  and 
coactor  In  the  offense,  would  plead  guilty, 
and  the  prosecution  against  him  would  be 
dismissed.  In  this  state  of  the  evidence, 
counsd  for  appellant  requested  the  court  to 
tnstmct  the  Jury  that  if  they  believed  the 
appellant  was  informed  by  his  counsel  that 
his  case  was  to  be  dismissed  and  that  his  co- 
defendant  would  plead  guilty,  and  defendant 
believed  same  to  be  true,  then  the  forfeiture 
of  his  ball  bond  afterwards  would  not  be 
considered  as  a  fact  against  him.  That  ap- 
pellant's flight  and  forfeiture  of  his  ball  bond 
were  admissible  as  a  circumstance  against 
bim  is  not  to  be  denied ;  that  his  explanation 
of  this  fact  was  admissible  as  a  circum- 
stance in  his  favor  is  also  well  settled.  It 
was  not,  however,  proper  that  the  court 
»bonld  have  referred.  In  his  charge,  to  the 
fact  of  such  forfeiture,  or  to  bis  explanation 
and  justification  thereof.  These  were  facts 
to  be  considered  by  the  Jury,  and  the  court 
was  not  called  npon,  nor  .wonld  It  Indeed 
have  been  proper  for  him,  to  have  singled  ont 


either  the  Incriminating  fact  against  him  or 
his  explanation  Justifying  his  conduct. 

4.  Again,  counsel  complain  that  the  court 
erred  in  refusing  his  special  charge  to  the 
effect  that  if  he  did  not  have  the  Intent  to 
convert  the  horse,  and  that  R.  B.  ArU^ms 
hired  same,  but  afterwards,  while  in  Van 
Zandt  county,  appellant  assented  to  the 
fraudulent  conversion  thereof,  the  Jury 
should  acquit  the  defendant;  and  if  the  Jury 
have  a  reasonable  doubt  on  this  point  they 
should  acquit  him.  In  support  of  this  prop- 
osition we  are  referred  to  the  case  of  Abbey 
V.  State,  35  Tex.  Cr.  R.  690,  34  S.  W.  930. 
We  think,  under  the  testimony  in  this  case. 
It  would  Inevitably  result  that  if  this  charge 
had  not  In  substance  been  given  that  a  re- 
versal should  be  ordered.  However,  an  In- 
spection of  the  court's  charge,  as  we  believe, 
covered  this  question,  and  was  probably  more 
favorable  to  appellant  than  the  charge  re- 
quested by  him.  In  the  first  place,  in  sub- 
mitting the  issue  as  a  basis  of  conviction, 
the  Jury  are  required  to  find  a  conversion 
to  have  occurred  In  Kaufman  county.  Then 
the  court  thus  instructs  the  Jury:  "If  you 
believe  the  horse  in  question  was  hired  by 
R.  E.  Adams  alone,  and  that  defendant  did 
not  participate  in  the  hiring  thereof,  then 
you  will  acquit  the  defendant,  even  though 
you  may  also  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  horse  was 
converted  in  Kaufman  county,  and  that  de- 
fendant was  a  party  to  the  conversion." 
Again,  the  court  gave  this  charge:  "If  the 
horse  in  question  was  hired  by  defendant 
from  liuther  IClnes  In  Kaufman  county,  Tex- 
as, and  defendant  afterwards,  in  Van  Zandt 
county,  conceived  the  Idea  and  Intent  to 
fraudulently  convert  said  horse,  and  did  so 
convert  him  in  said  Van  Zandt  county  to  his 
own  use,  then  you  must  acquit  the  defend- 
ant, because  this  county  would  have  no  Ju- 
risdiction If  the  conversion,  if  any  there  was, 
did  not  occur  in  Kaufman  county."  Thus, 
all  together,  we  think  this  was  a  fair  and 
dear  submission  of  appellant's  contention, 
and  that  no  further  Instruction  touching  the 
matter  was  required,  or,  Indeed,  would  have 
been  proper. 

5.  The  next  ground  of  complaint  is  in  re- 
spect to  the  charge  of  the  court  on  the  sub- 
ject of  accomplice.  Touching  this  matter 
the  court  gave  this  instruction:  "A  convlc^ 
tion  cannot  be  had  npon  the  testimony  of 
an  accomplice  unless  the  Jury  first  believe 
that  the  accomplice's  evidence  is  true  and 
that  It  shows  the  defendant  is  guilty  of  the 
offense  charged  against  him,  and  even  then 
you  cannot  convict  unless  the  accomplice's 
testimony  is  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the 
offense  charged,  and  the  corroboration  is  not 
sufficient  if  it  merely  shows  the  commUsion 
of  the  offense,  but  it  must  tend  to  connect 
the  defendant  with  Its  commission.  You  are 
charged  that  R  E.  Adams  was  an  accomplice, 
if  any  offense  was  committed,  and  you  are 
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Instmcted  that  yon  cannot  find  the  defend- 
ant guilty  upon  his  testimony  unless  you  first 
believe  that  the  testimony  ot  said  Adams  is 
true  and  that  it  shows  the  defendant  is  guilty 
as  charged  In  the  Indictment ;  and  even  then 
you  cannot  convict  the  defendant  unless  you 
further  believe  that  there  is  other  evidence 
in  the  case,  outside  of  the  evidence  of  said 
Adams,  tending  to  connect  the  defendant 
with  the  commission  of  the  offense  charged 
In  the  indictment,  and  then  from  all  the  evi- 
dence you  must  believe  beyond  a  reasonable 
doubt  that  the  defendant  Is  guilty."  It  is  com- 
plained that  this  charge,  as  framed,  is  upon 
the  weight  of  the  evidence,  and  goes  beyond 
the  plain  words  of  the  statute,  and  is  con- 
fusing to  the  Jury,  misleading,  and  erroneous, 
in  that  it  impresses  the  Jury  that  by  reason 
of  its  construction  that  a  less  quantum  of 
proof  is  required  to  convict  than  is  required 
by  statute.  We  cannot  agree  with  counsel 
in  these  criticisms.  The  charge  of  the  court 
contains  every  essential  necessary  to  be 
charged,  and  is.  Indeed,  rather  a  more  favor- 
able presentation  of  the  issue  than  appellant 
was  entitled  to  receive.  The  Jury  could  not 
have  been  misled  by  the  charge.  In  the  first 
place,  it  instructs  the  Jury  that  Adams  la  an 
accomplice  In  the  offense,  if  one  was  com- 
mitted ;  that  they  cannot  convict  unless  they 
believe  bis  testimony  Is  true  and  that  same 
shows  that  appellant  is  guilty,  and  cannot, 
even  then,  convict  unless  there  is  other  evi- 
dence tending  to  connect  appellant  with  the 
commission  of  the  offense  charged,  and  final- 
ly, that  no  conviction  can,  in  any  event,  be 
had  unless  they  believe  him  guilt?  beyond  a 
reasonable  doubt.  The  charge,  we  think, 
leaves  appellant  without  possible  ground  of 
complaint 

The  evidence  is  sufllcient.  If  believed,  to 
sustain  the  verdict  of  the  Jury.  After  a 
careful  examination  of  all  the  questions  rais- 
ed, we  find  no  error  in  the  record,  and  the 
Judgment  of  conviction  is  therefore  afllrmed. 


DAVIS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texa^s.    Dec  15, 

iOOO.     Rehearing  Denied  Jan.  12,  1910.) 

1.  Cbiminal  Law  (S  823*)  —  Instructions — 
Ebror  Cured  by  Other  Instructions. 

Where  a  previous  portion  of  the  instruc- 
tions correctly  defined  malice  as  applicable  to 
both  degrees  of  murdpr,  an  instmction  that  if 
defendant  with  a  deadly  weapon  shot  and  killed 
deceased,  and  such  shootinz  was  not  under  the 
immediate  influence  of  sudden  passion  produced 
by  an  adequate  cause,  and  was  not  in  self-de- 
fense of  an  unlawful  attack,  he  is  guilty  of  mur- 
der in  the  second  degree,  is  not  objectionable 
as  failing  to  require  the  existence  of  malice. 

[Bd.  Note. — For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  i  823.»] 

2.  ORiMiNAt  Law  (§  810*)— Trial— Contra- 
dictory Instructions. 

An  instruction  on  manKlaughter  that  "in- 
sulting words  or  gestures  or  an  ordinary  as- 


sault and  battery  so  slight  as  to  show  no  inten- 
tion to  Inflict  pain  or  injury  are  not  deemed 
adequate  cause'*^  is  proper,  ana  not  contradictory 
of  a  further  instruction  that  "anv  condition  or 
circumstance  which  is  capable  of  creating  and 
does  create  sudden  passion,  such  as  anger,  rage, 
sudden  resentment,  or  terror  rendering  the  mind 
incapable  of  cool  reflection,  whether  accom- 
panied by  bodily  pain  or  not,  la  deemed  adequate 
cause,"  etc. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
De&  Dig.  {  810.»] 

3.  Criminai.  Law  (J  1171*)  —  Appeal  —  Con- 
duct OF  Counsel— Harmless  Error. 

Kemarfcs  of  counsel  for  the  prosecution  that 
he  did  not  believe  that  the  jury  would  find  de- 
fendant not  guilty  because  the  people  in  that 
county  were  law-abiding  people,  and  believed  in 
enforcing  the  law,  that  the  killing  was  delib- 
erate, preconceived  and  a  cold-blooded  murder, 
and  that  in  passing  on  the  matter  the  jury  had 
before  them  a  deliberate,  cold-blooded  murder 
with  which  to  deal,  while  objectionable,  do  not 
require  a  reversal. 

[E>i.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  i  1171.*] 

4.  CanciNAL  Law  (J  &49*)--Conduct  of  Tbiaz. 
—Recess  During  Trial. 

Refusing  to  allow  defendant's  counsel  five 
minutes  in  which  to  consult  with  witnesses  and 
each  other  at  the  close  of  the  state's  case  is  not 
ground  for  reversal  where  counsel  for  the  state 
had  just  previously  been  given  10  minutes  in 
which  to  consult  on  their  statement  that  they 
bad  only  one  more  witness  whose  testimony 
would  be  short,  and  defendant's  first  witness 
was  not  present,  and  17  minutes  were  allowed 
to  bring  her  in.  ' 

[Ed.  Note.— E'er  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §9  1512-1515;    Dec.  Dig.  {  Oi9.*] 

5.  Homicide  (J  26G*)— Trial— Necessity  for 
Calling  Eyewitnesses. 

The  state  is  not  required  to  call  all  eyewit- 
nesses of  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  g  500;    Dec.  Dig.  S  2C6.*] 

Appeal  from  District  Court,  Callahan  Coun- 
ty;    Thomas  L.  Blanton,  Judge. 

C.  Q.  Davis  was  convicted  of  murder  la 
the  second  degree,  and  appeals.    Afllrmed. 

B.  D.  Shropshire,  B.  L.  Russell,  and  Otis 
Bowyer,  for  appellant  F.  3.  McCord,  Asst 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
murder  in  the  second  degree.  The  punish- 
ment was  assessed  at  IG  years'  imprisonment 
in  the  penitentiary. 

The  deceased  was  named  Arthur  Clemer. 
A  dlfflculty  arose  between  the  parties  on  Sun- 
day morning  in  regard  to  rent  due  by  Clemer, 
and  for  which  appellant  seems  to  have  been 
responsible  as  surety.  There  was  apparent- 
ly ill  feeling  between  the  parties  prior  to  this 
transaction.  The  deceased  became  abusive 
to  appellant,  using  the  vilest  and  most  vulgar 
expressions  In  denunciation  of  him.  The  par- 
ties separated,  each  going  to  his  home,  with- 
in a  hundred  yards  of  where  the  meeting  oc- 
curred. Their  places  of  residence  were  about 
100  feet  apart.  Appellant  was  keeping  a  ho- 
tel. Clemer  bad  his  little  child  with  him  at 
the  time  of  the  meeting  above  mentioned. 
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After  carrjing  the  diUd  home,  he  wmt  from 
thtfe  north  of  where  the  above  meeting  oc- 
curred to  the  place  of  the  homicide.  The  rail- 
road runs  practically  east  and  west  through 
the  Uttle  town  of  Putnam,  where  this  tragedy 
occurred.  Appellant  armed  himself  with  a 
■botgoD,  and  went  In  the  same  direction.  His 
testimony  shows  that  he  was  en  route  to  the 
post  office  to  mall  several  letters.  He  gave  as 
a  reason  for  carrying  the  gun  that  be  had  an 
understanding  with  a  young  man  in  the  town 
that  they  would  go  hunting,  and  as  a  fur- 
ther  reason  that  deceased  had  threatened 
blm,  and  he  was  then  fearful  of  the  execu- 
tion of  such  threats  and  a  renewal  of  the  dlf- 
flcnlty,  and  took  the  gun  for  the  purpose  of 
protecting  himself.  As  appellant  approached 
the  place  where  deceased  was,  the  deceased 
went  Into  a  restaurant  and  sought  to  obtain 
a  gan.  Failing  in  this,  he  went  out  upon  the 
gallery,  which  was  spoken  of  as  the  sidewalk, 
ind  took  his  stand  near  one  of  the  gallery 
posts,  with  one  of  his  hands  upon  the  post 
Some  of  the  witnesses  say  It  was  bis  left 
hand;  others  that  It  was  his  right  hand. 
There  Is  testimony  from  several  of  the  wit- 
nesses to  the  effect  that  deceased's  right  hand 
was  In  or  about  his  right  band  hip  pocket. 
Appellant  was  passing  about  10  steps  distant 
from  the  deceased  when  deceased  began  curs- 
ing and  applying  to  him  very  vulgar  and  op- 
probrlons  epithets,  calling  him  a  damned  son 
of  a  bitcb  and  God  damned  son  of  a  bitch, 
and  nslng  expressions,  according  to  some  of 
tbe  witnesses,  much  more  vulgar  and  obscene. 
He  further  remarked  to  appellant  that  be 
(appellant)  was  armed;  thatfae  (deceased)  was 
nnarmed,  but  that  be  (appellant)  was  a  God 
damned  coward,  and  did  not  have  nerve  to 
ihoot  htm.  These  epithets,  expressions,  and 
statements  were  repeated  as  many  as  three 
or  four  times.  Appellant  testified  In  his  own 
behalf  to  the  language  used  by  the  deceased 
towards  him,  and  movement  of  his  hand  to 
bis  right  hip,  at  which  juncture  he  flred.  Tbe 
first  shot  missed  deceased,  the  second  shot 
took  effect  in  deceased's  stomach  a  little  to 
the  right  of  the  naveL  Small  shot  were  used, 
supposed  to  be  No.  4'8,  on  as  some  of  the 
witnesses  call  them,  "duck  shot"  This  is  a 
ioffldent  statement  of  the  evidence  without 
{oing  into  the  details. 

L  The  court  charged  upon  both  degrees  of 
murder,  manslaughter,  and  self-defense.  Ex- 
ception was  reserved  to  the  following  subdl- 
Tislan  of  the  court's  charge,  applying  the  law 
of  mnrder  In  the  second  degree  to  the  facts : 
"If  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  defendant  C.  Q.  Davis, 
•  *  *  with  a  gun,  and  that  the  same  was 
a  deadly  weapon,  did  shoot  and  thereby  kill 
Arthur  Clemer  as  charged  In  the  Indictment, 
and  that  snch  shooting,  If  any,  was  not  done 
under  the  Immediate  Influence  of  sudden  imis- 
flon  produced  by  an  adequate  cause  (as  the 
ume  Is  hereinafter  explained  to  you),  and  was 
Dot  In  defense  of  himself  against  an  unlawful 
attack,  or  what  to  the  defendant  might  have 


reasonably  appeared  an  unlawful  attack,  pro- 
ducing in  his  mind  a  reasonable  expectation 
or  fear  of  death  or  serious  bodily  injury,  then 
you  will  find  the  defendant  guilty  of  murder 
In  the  second  d^ree,  and  assess  his  punish- 
ment," etc.  The  objection  to  this  charge  urg- 
ed in  the  motion  for  new  trial  is  "that  the 
court  nowhere  tells  tbe  jury  that  tbe  killing 
must  be  upon  malice  aforethought,  or  upon 
implied  malice  aforethought  as  theretofore 
defined."  We  are  of  opinion  that  there  is  no 
substantial  merit  in  this  contention.  The 
question  Involved  here  was  discussed  In  the 
case  of  Puryear  v.  State,  118  S.  W.  1043.  In 
a  previous  portion  of  the  charge  the  court  In 
this  case  gave  a  full  and  fair  definition  of 
malice  as  applicable  to  both  degrees  of  mur- 
der. The  following  language  was  used  In  the 
Puryear  Case,  supra :  "As  to  the  other  crit- 
icisms of  this  portion  of  the  charge,  it  Is  not 
to  be  denied  that  the  charge  Is  not  as  full  or 
as  accurately  expressed  as  is  always  desira- 
ble ;  but  we  believe,  tested  in  the  light  of  the 
entire  charge,  or  considered  in  fairness  and 
carefully  analyzed  within  Itself,  the  charge 
complained  of  is  not  so  clearly  erroneous  as 
to  constitute  reversible  error.  We  have  fre- 
quently said,  and  It  cannot  be  too  often  re- 
peated, that  in  testing  the  sufficiency  of  a 
charge  of  the  court,  as,  indeed,  other  instru- 
ments, tbe  whole  Instrument  and  charge  must 
and  should  be  considered  together."  Then 
follows  a  quotation  In  the  case,  supra,  of  the 
definitions  of  malice  and  other  portions  of 
the  charge  given  In  that  case  bearing  on  this 
question.  Then  the  court  said:  "There  Is 
DO  complaint  in' the  motion  that  murder  in 
the  second  degree  was  not  properly  defined. 
The  jury  were  In  terms  told  that.  In  order 
to  constitute  murder  In  the  second  degree, 
malice  must  exist,  and,  further,  that  implied 
malice  was  Inferred,  or  such  as  the  law  Im- 
putes to  tbe  act  and  fact  of  an  unlawful  kill- 
ing. Then  follows  the  language  complained 
of.  It  Is  certain,  If  one  kills  another  Inten- 
tionally, under  circumstances  not  amounting 
to  murder  in  the  brst  degree,  or  such  as 
would  reduce  the  grade  of  offense  to  man- 
slaughter, and  same  is  not  in  self-defense,  it 
is  unlawful.  It  is  equally  certain  that  under 
such  circumstances  the  law  would  Impute 
malice  to  ai>pellant,  and  that  the  killing  would 
be  murder  in  the  second  degree.  It  is  always 
unlawful  for  one  person  to  intentionally  kill 
another,  unless  tbe  act  is  in  self-defense  or 
under  such  circumstances  as  In  case  of  legal 
execution  that  the  act  would  be  justified  In 
law ;  and  In  a  case  like  the  one  at  bar,  where 
murder  In  the  second  degree  Is  well  and  fully 
defined,  so  well,  indeed,  that  the  definition 
escapes  criticism  or  complaint,  it  is  not  be- 
lieved that  the  mere  omission  In  a  partic- 
ular paragraph  to  require  the  killing  to  be 
unlawful,  or  upon  malice,  would  vitiate  what 
would  be  otherwise  a  proper  charge,  where 
the  facts  required  to  be  found,  both  as  a  mat- 
ter of  law  and  as  a  matter  of  fact,  would 
make  the  killing  unlawful,  and  stamp  It  in- 
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eritably  as  of  the  grade  of  murder  in  the 
second  degree."  Under  the  decision  in  the 
Puryear  Case  from  which  this  quotation  Is 
made,  we  are  of  opinion  that  tested  by  the 
rules  laid  down  there  the  diarge  was  suffi- 
cient in  this  case.  In  fact,  this  case  on  the 
charge  is  very  similar,  almost  exactly  lilce 
that  in  the  Puryear  Case,  and  the  quotation 
from  that  opinion  may  well  apply  to  the 
question  here  suggested. 

2.  The  court's  charge  upon  the  law  of  man- 
slaughter is  also  criticised.  At  least  that 
portion  which  reads  as  follows:  "Insulting 
words  or  gestures,  or  an  ordinary  assault 
and  battery,  so  slight  as  to  show  no  Intention 
to  inflict  pain  or  injury,  are  not  deemed  ade- 
quate cause."  Exception  was  reserved  to  this 
charge  because  It  was  not  applicable  to  the 
peculiar  facts  in  evidence,  and  contradicts 
and  destroys  the  efTect  of  the  clause  of  the 
court's  charge  which  Immediately  follows  It. 
That  charge  Is  in  the  following  language: 
"Any  condition  or  circumstance  which  is  ca- 
pable of  creating  and  does  create  sudden  pas- 
sion, such  as  anger,  rage,  sudden  resentment, 
or  terror,  rendering  the  mind  Incapable  of 
cool  reflection,  whether  accompanied  by  bodi- 
ly pain  or  not,  is  deemed  adequate  cause. 
And  where  there  are  several  causes  to  arouse 
passion,  although  no  one  of  them  alone  might 
constitute  adequate  cause,  It  is  for  you  to 
determine  whether  or  not  all  such  causes 
combined  might  be  sufficient  to  do  so."  There 
is  no  complaint  of  the  latter  part  of  the 
charge  quoted,  but  the  contention  is  that  the 
first  portion  of  the  charge  quoted  is  contra- 
dictory of  the  second,  and  not  applicable  to  the 
facts  of  the  case.  We  are  of  opinion  there 
Is  no  substantial  merit  in  this  contention. 
The  charge  criticised  is  practically  a  copy 
of  the  statute,  and  is  the  law  applicable  to 
all  insulting  words  or  gestures,  except  where 
the  Insulting  conduct,  words,  or  gestures  are 
towards  or  concerning  a  female  relative.  The 
insulting  words  used  by  the  deceased,  while 
of  a  most  obscene  character,  were  directed  at 
appellant,  and  not  at  his  female  relatives. 
Simmons  t.  State,  23  Tex.  App.  C53,  5  S. 
W.  208;  Levy  v.  State,  28  Tex.  App.  203, 
12  S.  W.  596,  19  Am.  St.  Rep.  826.  We  are  of 
opinion  this  charge  did  not  mislead  the  Jury. 
It  was  the  law  of  the  case  so  far  as  the  in- 
sulting words  were  concerned  as  applied  by 
deceased  to  appellant.  Those  words  could  not 
of  themselves  reduce  an  otherwise  unlawful 
killing  to  the  grade  of  manslaughter. 

3.  Two  bills  of  exception  were  reserved  to 
the  language  of  prosecuting  attorneys.  The 
language  is  not  of  sufficient  gravity,  we 
thinly,  to  require  a  reversal  of  the  Judgment 
The  remarks  were  in  substance  the  opinion 
of  said  attorneys  as  to  their  view  of  the  case, 
or  what  ought  to  be  done  with  appellant. 
One  of  the  attorneys  said  he  did  not  believe 
that  the  Jury  would  find  appellant  not  guilty 
because  the  people  of  that  county  were  law- 
abiding  people,  and  believed  in  enforcing  the 
law.    The  other  said  that  the  killing  was  de- 


liberate, preconceived,  and  a  cold-blooded 
murder,  and.  In  passing  on  the  matter,  the 
Jury  had  before  them  a  deliberate,  cold-blood- 
ed murder  with  which  to  deal.  Opinions  of 
attorneys  In  matters  of  this  sort  should  not 
be  Indulged,  and  such  conduct  has  been  rep- 
robated by  this  court  In  various  decisions,  but 
usually  such  arguments  or  statements  have 
not  been  regarded  as  of  sufficient  importance 
to  reverse  the  Judgment,  and  it  will  be  no- 
ticed that  a  special  charge  was  not  asked  in 
regard  to  the  matter.  As  presented,  we  are 
of  opinion  there  is  not  sufficient  merit  to  re- 
quire or  authorize  a  reversal  of  the  Judg- 
ment in  these  contentions. 

4.  Another  bill  of  exceptions  recites  that, 
when  the  state  had  rested  its  case,  appel- 
lant's counsel  stated  to  the  court  that  they 
were  taken  by  surprise  at  the  action  of  the 
state  in  resting  its  case  so  suddenly,  and  re- 
quested the  court  to  grant  them  five  minutes' 
time  within  which  to  consult  with  their  wit- 
nesses and  with  each  other  before  ofFerlng 
testimony  on  behalf  of  defendant  The  court 
signs  this  bill  with  the  statement  and  ex- 
planation that  shortly  before  the  state  rested 
the  district  attorney  stated  that  the  state 
was  about  ready  to  rest  Its  case,  and  asked 
for  about  10  minutes  In  which  to  consult  stat- 
ing that  the  state  would  put  on  only  one 
more  witness,  whose  evidence  would  be  short 
and  then  the  state  would  rest  Time  was 
granted  as  requested,  and  defendant  was  thus 
put  on  notice  that  the  state  would  shortly 
rest  its  case,  and  the  defendant's  counsel 
had  this  time  for  consultation.  The  state 
did  rest  its  case  as  Indicated,  and  then  de- 
fendant's counsel  asked  that  they  be  given 
time  to  consult  and  arrange  their  testimony, 
and  the  court  ruled  that  they  had  already 
had  sufficient  time  and  that  they  must  pro- 
ceed. Appellant  then  called  for  a  female 
witness,  who,  it  transpired,  was  at  a  board- 
ing house,  and  the  court  sent  for  her,  and 
waited  for  her  appearance,  and  after  sending 
for  this  witness  17  minutes  elapsed  before 
she  arrived,  during  all  of  which  time  de- 
fendant's counsel  had  ample  time  to  consult, 
if  they  had  so  desired;  and  with  the  above 
explanation  the  court  approves  the  bill.  As 
the  matter  Is  presented  we  are  of  opinion 
there  is  no  special  merit  shown.  The  appel- 
lant had  the  time  allowed  by  the  court  to 
the  state  in  which  to  consult  before  "resting" 
the  state's  case,  and.  in  addition,  they  had 
17  minutes  while  waiting  for  the  appearance 
of  the  female  witness  mentioned  in  the 
court's  explanation.  Inasmuch  as  the  appel- 
lant had  only  asked  -for  five  minutes  under 
the  facts  stated,  he  could  have  avaUed  him- 
self of  the  27  minutes. 

5.  One  of  the  grounds  of  the  motion  for 
new  trial  complained  of  the  court's  action  in 
refusing  to  require  the  state  to  put  on  all 
the  eyewitnesses  to  the  actual  killing.  It  is 
further  stated  that  the  prosecution  had  only 
produced  two  such  eyewitnesses  before  the 
Jury.    It  is  also  stated  that  there  were  many 
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other  witnesses  to  the  killing.  Thla  is  not 
rerifled  by  bill  of  exceptions,  and  It  might  be 
answered  that  this  is  sufDclent  to  meet  this 
groand  of  the  motion,  but  in  any  event  there 
was  no  merit  in  this  contention.  Mayes  ▼. 
State,  S3  Tex.  Cr.  R.  33,  24  S.  W.  421 ;  Rey- 
ons  V.  State,  33  Tex.  Cr.  R.  145,  25  S.  W. 
7SG,  47  Am.  St.  Rep.  25;  Martinez  y.  State, 
58  8.  W.  1018;  Jackson  v.  State,  24  S.  W. 
896;  Blair  t.  State.  60  S.  W.  880;  McCand- 
less  T.  State,  42  Tex.  Cr.  R.  655,  62  S.  W. 
745:  State  v.  David,  131  Mo.  395,  33  S.  W. 
28;  Kidwell  v.  State,  35  Tex.  Cr.  R.  264,  33 
S.  W.  342;  Darter  v.  State,  39  Tex.  Cr.  R.  44, 
44  S.  W.  850;  Wllliford  v.  State,  86  Tex.  Cr. 
R.  424,  37  8.  W.  761;  Trotter  v.  State.  37 
Tex.  Or.  R.  474.  36  S.  W.  278;  State  v.  Bar- 
rett, 33  Or.  109,  54  Pac.  807;  Ross  v.  State, 
8  Wyo.  379,  57  Pac.  924;  McGrew  v.  State, 
iS  S.  W.  239.  There  are  quite  a  number  of 
other  cases  that  might  be  cited,  but  we  think 
these  are  sufflclent  to  show  that  the  rule  is 
well  established  that  the  state  is  not  bound 
to  place  on  the  stand  all  eyewitnesses. 

There  are  some  other  questions  stated  In 
the  motion  for  new  trial,  but  they  are  not 
Terlfled  by  bills  of  exceptions,  and  are  such 
matters  as  can  only  be  considered  when  pre- 
sented by  bills  of  exceptions,  except  some 
minor  criticisms  of  the  charge  of  the  court 
In  these  there  is  no  merit,  and  we  deem  it 
unnecessary  to  discuss  them. 

The  evidence,  we  think,  is  suflScient  to  jus- 
tify the  Jury  in  arriving  at  their  verdict 
The  Judgment  is  affirmed. 


GOSS  V.  STATE. 

(Coort  of  Crimfaia]  Appeals  of  Texas.    Nov.  24, 

1909.     Rebearing  Denied  Jan.  IZ  1910.) 

1.  IlfTOXICATINO   LiQITOBS   (f  233*)— PhOSECU- 
TI03I  FOB  TjNt.AWFUI,   SALE— EVIDENCE. 

In  a  prosecntion  for  the  sale  of  liquors  in 
violation  of  the  local  option  law,  evidence  that 
seven  weeks  before  the  alleged  gale  liquors  were 
foand  in  defendant's  possession  is  inadmissible 
if  objected  to  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqnois,  Cent  Dig.  |  295;   Dec.  Dig.  |  233.*] 

2.  CBnnifAi.  I.AW  (I  1134»)— Review— Admis- 

aoy   OF   E^rIDENCE— BXPLANATION   IN   BOX 

OF  Exceptions. 

In  iwssing  on  exceptions  to  evidence,  the 
reviewing  court  is  (raided  by  the  explanation  of 
the  trial  judge  in  the  bill  of  exceptions  which 
«as  accepted  by  defendant 

[Ed.   Mote.— For   other   cases,   see    Criminal 
Uw,  Dec  Dig.  !  1134.*] 

3.  Cbiminai,  Daw  (S  695*)  —  Tbiai.  —  Objeo- 
noNs  TO  Evidence. 

A  general  objection  to  evidence  of  the  seiz- 
01*  of  liquor  in  defendant's  possession  prior  to 
•n  alleced  sale  in  violation  of  the  local  option 
law  is  insufficient  as  an  objection  on  the  ground 
that  such  possession  by  defendant  was  not  rea- 
sonably contemporaneons  with  the  alleged  sale. 
[Ed.  Note.-e-For  other  cases,  see  Criminal 
Ijiw.  Dec.  Dig.  (  695.»1 


4.  Witnesses  (I  321*)  —  Impeaching  One's 
Own  Witness. 

That  the  testimony  of  a  witness  called  by 
the  state  contradicted  the  testimony  of  another 
state's  witness  is  not  sufficient  to  entitle  the 
state  to  impeach  its  own  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  {  821.*] 

5.  Criminai.  Law  ((  673*)— TbiaI/— Instbuc- 
tions  as  to  pubfosb  of  evidence. 

Where  a  previously  written  statement  con- 
tradictoiy  of  a  witness'  testimony  in  court  is 
admissible  for  the  purpose  of  impeachment,  the 
court  should,  by  an  instruction,  confine  its  con- 
sideration to  that  purpose. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  1734,  1735,  1872-1876;  Dec. 
Dig.  {  673.»] 

6.  Cbiminai,  Law  (J  1056*)— Review— Neces- 
BiTT  FOB  Exception  to   Failure  to  In- 

STBUOT. 

A  conviction  will  not  be  reversed  for  the 
failure  to  limit  the  scope  of  impeaching  evi- 
dence, in  the  absence  of  an  exception  to  such 
failure  and  a  request  for  such  Imiitation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  i|  2008,  2070;  Dec.  Dig.  i 
1056.*] 

Appeal  from  Fannin  County  Court;  n.  A. 
Cunningham,  Judge. 

Lawrence  Goss  was  convicted  of  selling 
liquors  in  violation  of  the  local  option  law, 
and  appeals.    Reversed. 

S.  F.  Leslie,  for  appellant  F.  J.  McCord. 
Asst  Atty.  Gen.,  J.  W.  Donaldson,  County 
Atty.,  and  Rosser  Thomas,  Asst  County  At- 
ty., for  the  State. 

RAMSEY,  J.  This  appeal  is  prosecuted 
from  a  judgment  bad  In  the  cotmty  court 
of  Fannin  county  on  April  8th  of  this  year, 
in  which  appellant  was  found  guilty  of  a 
violation  of  the  local  option  law,  and  his 
punishment  assessed  at  40  days'  confinement 
in  jail  and  a  fine  of  $30. 

1.  The  evidence  in  the  case  is  not  very 
satisfactory,  but  is,  we  think,-  sufficient  on 
appeal  to  sustain  the  verdict  of  the  jury  and 
the  action  of  the  court  in  overruling  the  mo- 
tion on  this  ground.  As  stated  by  counsel 
for  appellant,  most  of  the  exceptions  taken 
by  him  on  the  trial  are  rendered  harmless 
by  explanations  and  statements  of  the  court 
The  only  two  questions  which  could  in  any 
event  avail  him  are  those  presented  in  his 
brief,  and  which  are  well  presented  and 
which  we  have  carefully  considered.  On  the 
trial  the  state  Introduced  one  Bridge,  sheriff 
of  Fannin  county,  who  testified  that,  under 
process  lie  searched  the  house  occupied  and 
controlled  by  defendant,  and  found  therein 
some  whisky;  that  this  was  about  the  1st 
day  of  September,  1908,  and  the  sale  was 
alleged  to  have  been  made  on  or  about  the 
22d  day  of  October,  1908.  The  evidence  of 
the  witness  Carter,  to  whom  the  sale  was 
alleged  to  have  been  made,  fixes  the  transac- 
tion as  having  occurred  about  the  17th  of 
October,  1908.  The  exception  of  api)ellant 
to  this  testimony  is  quite  full,  and,  in  the 
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absence  of  explanation,  we  should  not  hesi- 
tate, under  the  authority  of  Myers  t.  State, 
62  Tex.  Or.  R.  BBS,  108  S.  W.  382,  to  re- 
verse the  case.  It  is  there  held  that,  where 
evidence  of  the  possesaloa  of  liquor  is  ad- 
mitted at  all,  such  admission  can  only  be 
Justified  where  the  possession  of  same  Is 
reasonably  contemporaneous  with  the  time 
of  the  alleged  sale.  In  this  case  some  seven 
weeks  had  Intervened.  However,  In  his  ex- 
planation to  the  bill  the  court  makes  this 
statement:  "The  only  objection  made  was  a 
general  objection  to  sheriff  testifying  as  to 
seizure  at  all,  which  was  overruled.  After- 
wards sberirr  stated  time  of  seizure,  but  at 
that  time  no  objection  was  made  or  excep- 
tion taken.  I  do  not  certify  that  evidence 
failed  to  show  defendant  operated  place  at 
time  of  sale,  etc.,  or  that  grounds  of  ob- 
jection to  that  effect  were  offered."  Now, 
In  passing  on  exceptions,  It  Is  evident  that 
this  court  must,  in  the  nature  of  things,  be 
guided  by  the  explanations  of  the  trial  Judge. 
Certainly  this  Is  true  where  the  bill,  as  ex- 
plained. Is  accepted,  and  no  effort  Is  made 
to  prove  up  the  exception  by  bystandera 
Testing  the  bill  by  this  rule.  It  Is  obvious 
that  the  objection  cannot  be  sustained.  If, 
when  this  testimony  was  offered,  the  time  of 
seizure  and  finding  of  liquor  In  appellant's 
possession  was  not  stated,  it  was  within  the 
power  of  appellant  to  have  developed  this 
fact  preliminary  to  making  objections,  or  to 
have  made  the  objection  that,  in  the  absence 
of  a  showing  that  such  possession  was  con- 
temporaneous, the  testimony  was  not  admis- 
sible, but,  as  the  explanation  of  the  court 
discloses,  the  objection  was  that  the  testimo- 
ny was  not  admissible  at  all.  The  reason 
of  the  rule  requiring  counsel  to  point  out  the 
objection  to  testimony  Is  that  In  fairness  to 
the  court  below  such  court  may  have  an 
opportunity  of  passing  intelligently  upon  the 
admissibility  of  the  evidence.  Testing  the 
bill  by  the  court's  explanation,  this  was  not 
done  In  this  case.  Under  certain  circum- 
stances, the  testimony  was  admissible.  The 
objection  Is  In  substance  to  the  effect  that 
under  no  circumstances  was  It  admissible. 
2.  The  other  matter  presented  Is  the  ac- 
tion of  the  court  In  permitting  the  county 
attorney  to  prove  by  the  witness  Will  Slagle 
the  making  of  a  certain  affidavit  by  him, 
and  permitting  same  to  be  offered  In  evi- 
dence. This  affidavit  was  to  this  effect:  "I 
sold  some  cotton  in  Honey  Grove.  My  fam- 
ily do  most  of  their  trading  at  Price's  In 
Honey  Grove.  I  have  not  bought  any  whisky 
In  Honey  Grove  any  time  this  fall.  I  hare 
not  gotten  any  whisky  for  myself  or  for  any 
one  else  in  Honey  Grove  this  fall.  I  do  not 
know  of  any  one  who  has  gotten  any  whisky 
In  Honey  Grove  this  fall.  I  have  not  seen 
any  whisky  delivered  to  any  one  In  Honey 
Grove  this  fall.  I  stayed  at  the  Lahue  Ho- 
tel In  November  one  night  and  one  night  last 
week  I  stayed  at  P.  M.  Price's."  This  affi- 
davit was  made  on  the  8th  of  December, 


1906.  It  Is  objected  to  because  irrelevant 
and  Immaterial,  and  as  having  no  bearing 
on  any  Issue  in  the  case;  that  said  state- 
ment was  not  made  in  the  presence  or  hear- 
ing of  the  defendant;  that  the  same  was 
offered  for  the  purpose  of  Impeaching  the 
testimony  of  the  witness  Will  Slagle,  who 
was  a  state's  witness,  and  who  did  not  tes- 
tify to  any  facts  injurious  to  the  state's 
case.  This  matter  Is  evidenced  by  three!  sep- 
arate bills.  In  one  of  the  bills  the  court 
makes  the  explanation  that  the  witness  Sla- 
gle had  contradicted  the  state's  witness  Car^ 
ter  on  several  material  points,  and  was  gen- 
erally hostile  to  the  state^  and  the  state 
claimed  to  be  surprised  at  his  statements. 
An  Inspection  of  the  record  discloses  the 
fact  that  the  testimony  of  the  witness  Slagle 
does  contradict  the  testimony  of  Carter  in 
several  particulars.  The  court's  explanation 
Is  further  to  the  effect  that  the  witness  was 
generally  hostile  to  the  state,  and  that  the 
state  claimed  to  be  surprised  at  his  testi- 
mony. We  do  not  ourselves  see  that  the 
affidavit  or  statement  of  the  witness  Slagle 
was  Important  to  the  state,  but  same  was 
prejudicial  to  appellant  Slagle  In  his  tes- 
timony did  admit  getting  a  half  pint  of  whis- 
ky from  a  negro,  but  his  evidence  tended 
strongly  to  exculpate  appellant  The  testi- 
mony of  Slagle  was  favorable  to  appellant 
The  introduction  of  this  general  affidavit  In 
which  he  deules  having  obtained  any  whisky 
at  all,  either  for  himself  or  any  one  else, 
was  calculated  to  break  down  the  confidence 
of  the  Jury  In  his  testimony,  and  to  put  him 
in  a  bad  light  before  them.  In  view  of  the 
possession  by,  the  state  of  this  affidavit  it  Is 
not  very  well  seen  how  the  state  could  have 
claimed  any  surprise  at  the  testimony  of 
this  witness.  The  testimony  at  best  is  frag- 
mentary and  imcertain.  This  witness  was 
a  relative  of  the  appellant  His  testimony 
tended  to  exculpate  appellant  and,  as  stat- 
ed, was  distinctly  at  variance  with  and  con- 
tradictory to  the  testimony  of  Carter.  In 
this  state  of  the  proceedings  to  permit  the  in- 
troduction of  this  ex  parte  statement  was 
well  calculated  to  deny  to  appellant  the  ben- 
efit of  the  evidence  of  this  witness.  It  seems 
to  be  a  universal  rule,  thoroughly  well  set- 
tled in  this  state,  that,  before  any  party 
will  be  permitted  to  impeach  Its  own  wit- 
ness, such  witness  must  have  testified  to 
facts  injurious  to  their  case,  and  the  simple 
failure  to  prove  a  fact  by  one's  own  wit- 
ness will  not  entitle  him  to  impeach  the  wit- 
ness. Dunajrain  v.  State,  38  Tex.  Cr.  R.  614, 
44  S.  W.  148,  and  Finley  v.  State,  47  S.  W. 
1015.  Again,  If  the  testimony  was  admis- 
sible for  any  purpose,  it  was  the  duty  of 
the  court  to  instruct  the  Jury  that  same 
would  be  considered  for  the  purpose  of  im- 
peachment, and  for  no  other  purpose.  We 
would  not  reverse  the  case  for  the  failure 
of  the  court  to  so  charge,  since  no  exception 
was  taken  on  this  ground  and  a  proper 
charge  presenting  the  matter  requested. 
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In  Tiev  of  the  entire  record,  we  think  the 
error  of  the  conrt  In  permitting  tblis  testi- 
mony wu  preJadidal  to  the  rights  of  ap- 
pellant, and  on  this  gronnd  the  Jndgment 
of  omrlctlon  should  be  set  asld^  and  it  is 
■0  ordered. 

BBOOKS,  J.,  absent 


INTERNATIONAL  &  G.  N.  R.  CO.  ▼. 

MILLER. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  8,  1900. 

Reheating  Deniod  Jan.  12,  1910.) 

L  Appeai.  and  Bbbob  ((  294*)— Suffioienot 
or  EKiDEKCB  TO  SvvrAiK  Vebdiot— Motion 
roB  New  Tbial. 
The  anfficiencx  of  the  evidence  to  sastain  a 
verdict  cannot  be  considered  in  absence  of  a  mo- 
tion for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  1727;   Dea  Dig.  f  294.»] 

2.  Apfeai.  and  Ebbok  H  731*)— AssiaNXENTS 

or  Ebbos. 
An  assignment  of  error  that  "the  Terdict  of 
the  lory  is  greatly  excessive"  is  obnoxious  to  the 
nlcs  of  the  Courts  of  Civil  Appeals,  and  will 
not  be  considered. 

{Ed.  Note.— For  other  cases,  see  Ai»eal  and 
Error,  Oent  Dig.  {  3017;   Dec  Dig.  1731.*] 

&  Damages   (|   132*)— Pebsonai.  Injubies— 

ExccasivE  Damages. 
Where  a  minor,  17  yean  old,  suffered  per- 
manent injuries,  accompanied  by  kidney  troaole, 
ferer,  insomnia,  a  pulse  much  faster  than  nor- 
mal, and  temperature  going  at  times  as  high  as 
103  degrees,  a  verdict  for  $15,000  was  not  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  M  372,  376;  Dec  Dig.  I  132.*} 

Appeal  from  District  Conrt  Bexar  Conn- 
ty;  Arthur  W.  Seeligson,  Jndge. 

Action  by  Vicente  Miller,  by  his  next 
friend,  Mrs.  T.  F.  Adams,  against  the  Inters 
national  &  Great  Northern  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

King  ft  Morris  and  Hicks  ft  Hicks,  for 
ippelhint  Anderson  &  Belden  and  Carter 
k  Lewis,  for  appellee. 

FLY,  J.  This  suit  was  instituted  by  Vic- 
ente Miller,  a  minor,  through  his  mother 
md  next  friend,  Idrs.  T.  F.  Adams,  for  dam- 
tges  arising  from  personal  injnrles  alleged 
to  have  been  suffered  through  the  negligence ' 
vt  appellant  Appellant  answered  by  gen- 
tral  and  special  exceptions  and  general  de- 
nial. A  trial  by  Jury  resulted  In  a  verdict 
iDd  Judgment  In  faror  of  appellee  for  |15,- 
000. 

Deferring  to  the  verdict  of  the  Jury,  we 
And  from  the  statement  of  facts  that  ap- 
pellee, a  minor,  17  years  of  age  at  the  time, 
vts  on  November  17,  1907,  while  a  passen-, 
tut  on  the  train  of  appellant,  injured  seri- 
«nriy  and  permanently  In  the  sum  found  by 
the  Jury.  He  has  kidney  trouble,  and  has 
had  fever  ever  since,  suffers  from  Insomnia, 


and  has  a  pulse  mnch  faster  than  normaL 
His  temperature  at  times  goes  as  high  as 
103  degrees;  normal  temperature  being 
about  9SH-  The  Injuries  were  inflicted  by 
the  negligent  derailment  of  the  train  on 
which  appellee  was  riding. 

The  first  assignment  of  error  qnestions  the 
saffleiency  of  the  evidence  to  sustain  the 
verdict  but  it  Is  not  followed  by  such  state- 
ment as  is  required  by  rule  31  (67  S.  W.  xvi) 
for  the  Courts  of  Civil  Appeals.  In  rule  30 
for  the  same  court  It  is  provided  that  each 
point  under  an  asslg^nment  of  error  shall  be 
stated  as  a  proposition,  and  in  rule  31  it  is 
provided:  "To  each  of  said  propositions 
there  shall  be  subjoined  a  brief  statement 
in  substance,  of  such  proceedings,  or  part 
thereof,  contained  in  the  record,  as  will  be 
necessary  and  sufficient  to  explain  and  sup- 
port the  proposition,  with  a  reference  to  the 
pages  of  the  record."  The  rule  goes  further, 
and  requires  that  the  "statement  must  be 
made  faithfully,  in  reference  to  the  whole 
of  that  which  is  In  the  record  having  a  bear- 
ing upon  said  proposition,"  etc.  In  this  case 
the  proposition  is  "that,  where  the  Jury  have 
found  manifestly  against  the  whole  weight 
of  the  evidence,  it  Is  not  only  the  right  but 
the  duty,  of  the  appellate  court  to  set  the 
verdict  aside."  The  only  statement  under 
the  proposition  Is  a  copy  of  practically  the 
whole  of  the  statement  of  facts.  This  court 
is  not  informed  whether  the  sufficiency  of 
the  evidence  was  questioned  In  the  motion 
for  new  trial,  nor  in  what  particulars  the 
evidence  was  lacking.  In  other  words,  the 
statement  is  equivalent  to  a  reference  to  the 
record  for  facts,  because  it  entailed  the  same 
search  through  the  statement  of  facts  as 
though  nothing  had  been  copied  in  the  brief, 
for  the  reason  that  it  was  practically  a  copy 
of  the  statement  of  facts.  A  reference  to 
the  record  to  ascertain  what  was  contained 
in  the  motion  for  new  trial  shows  that  It 
was  very  general,  and  does  not  sustain  the 
only  proposition  under  the  first  assignment 
of  error.  The  only  clause  In  the  motion  for 
new  trial  upOn  which  the  assignment  of  er- 
ror can  be  based  amounted  to  a  contention 
that  appellee  was  only  slightly  hurt  The 
assignment  itself  is  to  the  effect  that  the 
evidence  showed  that  appellee  received  no 
injuries,  while  the  propo8iti(Hi  is  broad 
enough  to  bring  In  review  every  phase  of 
the  case;  or,  in  other  words,  the  motion  for 
new  trial  and  assignment  of  error  would 
only  Justify  an  inquiry  into  the  sufficiency 
of  the  evidence  to  prove  injury  to  appellee, 
while  the  proposition  is  broad  enough  to 
support  an  Inquiry  into  the  question  of  neg- 
ligence as  well  as  other  phases  of  the  case. 
When  the  sufficiency  of  the  evidence  to  sus- 
tain a  verdict  is  questioned,  the  only  basis 
for  the  assignment  is  the  motion  for  a  new 
trial.  We  have,  however,  considered  the 
facts,  and  our  conclusions  do  not  support 
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the  asalgnment  of  error  or  proposition  there- 
under. 

The  second  assignment  assails  the  ver- 
dict on  the  ground  that  it  Is  excessive,  and 
the  third  presents  as  error  that  the  court  re- 
fused to  set  aside  the  verdict  or  compel  ap- 
pellee to  enter  a  remittitur.  There  Is  noth- 
ing In  the  statement  to  Indicate  that  excess 
In  the  verdict  was  presented  in  the  motion 
for  new  trial,  as  the  rules  would  require, 
and  an  inspection  of  the  motion  for  new 
trial  -discloses  that  it  is  as  general  as  the 
assignment,  merely  stating  that  "the  verdict 
of  the  jury  Is  greatly  excessive."  Such  an 
assignment  based  on  a  similar  motion  for 
new  trial  has  been  held  to  be  obnoxious  to 
the  rules  of  Courts  of  Civil  Appeals.  Rail- 
way V.  McVey,  81  S.  W.  991;  Railway  v. 
Hinzle,  82  Tex.  623,  18  S.  W.  681.  However, 
we  have  considered  the  facts,  and.  If  the 
evidence  of  appellee,  of  Dr.  Withers,  and 
even  of  one  or  two  physicians  introduced 
by  appellant  Is  worthy  of  belief.  It  would 
Indicate  that  appellee  was  seriously  injured, 
and  that  It  was  probably  permanent  In  its 
character. 

Dr.  Withers  testified  that  his  nervous  sys- 
tem was  wrecked,  that  he  was  very  wealc 
and  losing  in  flesh  and  strength,  that  his 
temperature  had  been  for  over  a  year  about 
100  degrees  or  over,  that  his  appetite  was 
poor,  that  his  heart  beat  was  rapid  all  the 
time,  that  his  ankle  was  weak  and  crutches 
necessary,  and  that  his  kidneys  were  af- 
fected. Dr.  Berry  swore  that  he  had  ex- 
amined appellee  several  times  and  every 
time  he  had  fever;  that  on  his  last  examina- 
tion, on  the  day  before  he  testified,  his  tem- 
perature was  100  and  his  pulse  beat  120. 
The  normal  pulse  beat  for  one  of  bis  age  Is 
about  70.  Dr.  BUem,  for  the  defense,  was 
uncertain  as  to  whether  appellee  would  re- 
cover; be  might  and  be  might  not.  He 
swore  that  appellee's  heart  action  was  weak, 
"Us  pulse  rate  would  be  down  to  107,  and 
then  sometimes  up  to  118,"  and  his  tempera- 
tnre  was  100.  The  evidence  was  ample  to 
show  that  the  weak  and  feverish  condition 
and  other  troubles  were  the  direct  result 
of  his  Injuries.  Under  all  the  facts,  we  do 
not  find  that  we  are  authorized  to  disturb 
the  verdict  of  the  Jury. 

The  Judgment  is  affirmed. 


BUSH  V.  TOUNO. 

(Court  of  Civil  Appeals  of  Texas.    Dec  10, 
1900.) 

1.  Action  (J  6*)— Jurisdictiok— Moot  Ques- 
tions. 

Where,  in  an  action  for  defamation,  defend- 
ant denied  the  petition  and  charged  that  the  al- 
legations therein  derogatory  to  his  character 
were  malicionsly  made  to  injure  him,  to  bis 
damage,  for  which  be  prayed  judgment,  and 
prayed  for  affirmative  finding!  that  the  charges 


against  him  were  nntrue,  and  plaintiff  took  a 
nonsuit,  and  the  court  sustained  an  exception 
to  the  part  of  the  answer  praying  for  damages, 
the  court  was  withont  jurisdiction  to  try  the  is- 
sue as  to  the  truth  of  the  charges  against  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  I  6.*] 

2.  Appeai.  and  Ebbob  ({  20*)— Jcbisdiction 
OF  Tbiai.  Oodbt. 

Where  the  district  court  was  without  juris- 
diction, the  court,  on  appeal  from  the  Judgment 
rendered,  acquired  none. 

fBd.  Note. — Por  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  81-87 ;   Dec  Dig.  {  20.*] 

App«al  from  District  Court;  Galveston 
County;   Lewis  Fisher,  Judga 

Action  by  A.  E.  Bush  against  E.  H.  Toung. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Dismissed. 

W.  P.  Kelly,  for  appellant  Stewarts,  SI. 
H.  Boyston.  and  Geo.  T.  Burgess,  for  appel- 
lee. 


PER  CURIAM.  Appellant  Instituted  suit 
against  appellee  to  recover  damages  alleged 
to  have  been  sustained  by  him  In  his  reputa- 
tion and  business  by  reason  of  certain  charges 
made  against  him  by  appellee.  The  petition 
contained  certain  charges  derogatory  to  the 
character  and  reputation  of  appellee.  Appel- 
lee answered  denying  the  allegations  of  the 
petition,  and  charging  that  the  same  were 
maliciously  made  for  the  purpose  of  injuring 
him  in  his  business  and  reputation,  to  his 
damage  in  a  large  amount,  for  which  he 
prayed  judgment  Appellee  also  prayed  the 
court  for  affirmative  findings,  to  t>e  spread 
upon  the  record,  that  the  charges  against 
him  were  untrue  and  without  foundation. 
The  court  sustained  an  exception  to  that  part 
of  the  answer  praying  for  damages,  but  over- 
ruled exception  to  that  portion  praying  that 
a  finding  l>e  had,  and  made  a  part  of  record, 
that  the  charges  against  appellee  were  with- 
out foundation.  Appellant  took  a  nonsuit, 
and  over  his  objection  the  court  retained  Ju- 
risdiction for  the  purpose  of  establishing  and 
making  matter  of  record  the  falsity  of  the 
charges  against  appellee. 

Appellant  appeals  from  the  Judgment,  and 
appellee  moves  to  dismiss  the  appeal  on  the 
ground  that  the  district  court  had  no  Juris- 
diction to  try  the  issues  as  to  the  truth  of 
the  allegations  of  appellee's  petition  after  ex- 
ceptions sustained  to  appellant's  claim  for 
money  damages,  and  appellant's  nonsuit 
The  motion  must  be  sustained.  The  Jurisdic- 
tion of  the  court  could  not  be  Invoked  for 
such  purpose,  which  was  purely  sentimental. 
The  district  court  having  no  Jurisdiction,  this 
court  has  none  on  appeal. 

The  appeal  Is  dismissed.  As  we  under- 
stand the  case,  there  is  no  aiqieal  from  the 
Judgment  for  costs,  which  resulted  from  the 
nonsuit 
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OILMORE  T.  LOGKWOOD. 

(Oooit  of  GItU  Appeals  of  Texas.    Nov.  20, 
1909.) 

PCBUO  LAWDS  (I    178*)  —  SOHOOI.  Laitdb  — 

Sales—  CnrnnoAXX  or  Oooupanot  —  C!on- 

CLUnVKKKSS. 

A  certificate  of  three  years'  occupancy  of 
Kjiool  lands  is  not  conclaaiTe  as  a^intt  a  daim- 
int  whose  rights  had  their  indpiency  prior  to 
the  ianance  of  the  certificate. 

[Bd.  Note.— For  other  cases,  see  Poblic  Lands, 
Dee.  Die.  I  173.*] 

Appeal  from  District  Court,  Lynn  Cotmtjr; 
L.  S.  Kinder,  Judge. 

Trespass  to  try  title  by  M.  B.  Oilmore 
against  A.  L.  Lockwood.  There  was  a  direct- 
ed verdict  for  defendant,  and  plaintiff  ap- 
peals.   Beyersed  and  remanded. 

Jbo.  p.  Marrs  and  Beall  Bros.  &  McDu^d, 
for  appellant    L;  W.  Dalton,  for  appellee. 

SPEEB,  3.  Appellant,  Gilmore,  brought 
this  salt  in  the  form  of  an  action  of  trespass 
to  try  title  to  recover  from  appellee.  Lock- 
wood,  a  section  of  school  land  In  Lynn  coun- 
ty. The  application  of  appellant  was  reject- 
ed because  of  a  prior  sale  to  appellee,  and 
appellant  sought  to  Impeach  this  sale  hy 
showing  that  appellee  was  not,  at  the  time  of 
the  award  to  him,  an  actual  settler  upon  his 
base  or  mother  section.  Upon  appellee's 
proving  that  the  Commissioner  of  the  Gen- 
eral Land  Office  had  issued  a  certificate  of 
three  years*  occupancy,  the  trial  court  in- 
structed the  Jury  to  return  a  verdict  in  his 
favor,  holding  upon  the  authority  of  Wil- 
liams V.  Barnes,  111  S.  W.  432,  that  such  cer- 
tificate was  conclusive  upon  the  rights  of  ap- 
pellant, notwithstanding  those  rights  had 
their  inciplency  at  a  date  prior  to  the  issu- 
ance of  the  certificate. 

The  ruling  of  the  court  in  declining  to  hear 
certain  testimony  from  appellant,  and  in  thus 
lostmcting  a  verdict,  constituted  error,  for 
which  the  Judgment  will  be  reversed.  The 
authority  cited  undoubtedly  sustains  the 
court's  rallng,  but  has  itself  been  reversed  on 
writ  of  error  to  the  Supreme  Court  Barnes 
V.  Williams  (Sup.)  119  S,  W.  89.  See,  also, 
Lamkln  -v.  Matsler,  32  Tex.  Civ.  App.  218,  73 
S.  W.  970;  Bumpass  v.  McLendon,  4S  Tex. 
Civ.  App.  B19,  101  S.  W.  491,  a  writ  of  error 
having  been  refused  in  the  latter  case  on  a 
(obsequent  appeal. 

Beveised  and  remanded. 


PEC08  &  N.  T.  BT.  CO.  v.  WOMBLB. 

(Ooort  of  dvll  Appeals  of  Texas.    Nov.  27, 
1900.) 

OouRS  (I  169*)  —  JuBisDionon  —  Courtt 

COUSTB— AMOtntT  IN  CORTBOVKBST. 

Hm  county  court  has  no  Jurisdiction  of  an 
tetion  for  damages  for  delay  in  furnishing  cars 


to  the  amount  of  $987.43,  since  the  damages  with 
legal  Interest  would  exceed  $1,000. 

FBd.  Note.— For  other  cases,  see  Courts,  Cent 
Diig.  U  413-436;  Dec.  Dig.  S  169.*] 

Appeal  from  Deaf  Smith  County  Court; 
W.  H.  Russell,  Judge. 

Action  by  J.  C.  Womble  against  the  Pecos 
&  Northern  Texas  Railway  Company.  From 
a  Judgment  for  plaintlGT,  defendant  appeals. 
Reversed,  and  cause  dismissed. 

Madden,  Truelove  &  KImbiough,  for  appel- 
lant  Carl  GiUiland,  for  appellee. 

CONNER,  C.  J.  This  suit  was  instituted 
In  the  county  court  of  Deaf  Smith  county  by 
appellee  on  December  24,  1907,  to  recover  al- 
leged damages  to  120  head  of  cattle,  shipped 
by  him  to  Kansas  City,  Mo.  It  was  alleged 
that  on  the  16th  day  of  October,  1906,  the 
cars  were  ordered  for  the  shipment,  and  that 
appellant  promised  to  furnish  them  on  the 
10th  of  November  following;  that  on  the 
evening  of  the  9th  of  November,  1906,  the 
plalutifl  placed  his  cattle  in  the  pens  for 
shipment  but  that  the  defendant  company 
did  not  furnish  the  necessary  cars  until  on 
the  28th  day  of  that  month;  that  said  delay 
was  unreasonahle  and  resulted  In  damage  to 
the  plaintiff,  which  he  thus  states:  "On  ac- 
count of  expenses  incurred  in  caring  for  and 
keeping  said  cattle  in  sum  of  $100,  which 
said  expenses  were  pasturage  and  feed  to 
the  amount  of  $85,  and  $15  for  time  in 
looking  after  and  herding  said  cattle,  all  of 
wlilch  plaintiff  alleges  to  have  been  neces- 
sary on  account  of  having  to  hold  said  cattle 
for  shipment  Plaintiff  further  alleges  that 
on  account  of  said  delay  in  furnishing  cars, 
his  cattle  lost  in  weight  and  depreciated  In 
value,  all  of  which  damages  amounted  to  the 
aggregate  sum  of  $987.43,  and  plaintiff  prays 
for  Judgment  in  the  said  sum  of  $987.43, 
with  Interest  thereon  at  the  legal  rate,  and 
all  costs  of  suit"  The  trial,  which  was  on 
October  13,  1908,  resulted  in  a  verdict  and 
Judgment  in  appellee's  favor  for  $550,  and 
appellant  has  duly  prosecuted  an  appeal. 

Without  reference  to  the  assignments  of 
error  presented,  we  find  that  the  Judgment 
must  be  reversed  and  the  cause  dismissed 
for  want  of  Jurisdiction  in  the  county  court. 
From  appellee's  petition  it  is  manifest  that 
the  damages  to  the  cattle  claimed  $987.43, 
plus  the  Interest  thereon  at  the  legal  rate, 
which  was  recoverable  in  the  way  of  dam- 
ages only,  exceeds  the  sum  of  $1,000,  the  lim- 
it of  the  county  court's  Jurisdiction.  The 
case  in  all  material  respects  is  controlled  by 
the  cases  of  Gulf,  W.  T.  ft  P.  Ry.  Co.  v. 
Fromme,  98  Tex.  459,  84  8.  W.  1054 ;  Schute 
v.  Tessman  &  Bro.,  02  Tex.  488,  49  S.  W. 
1031 ;  Baker  t.  Smelser,  88  Tex.  26,  29  S.  W. 
377,  S3  L.  R.  A.  163;  T.  &  P.  Ry.  Co.  v, 
Smissen,  31  Tex.  Civ.  App.  594,  73  S.  W.  42; 
Pecos  &  N.  T.  Ry.  Co.  v.  Faulkner,  118  S. 
W.  747;   and  the  case  of  F.  W.  &  D.  C.  By. 
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Co.  ▼.  Everett,  95  S.  W.  1085.  The  case  laat 
named  Is  directly  In  point,  and  we  do  not 
feel  that  we  can  add  to  what  has  been  so 
clearly  stated  In  the  cases  dted. 

For  the  reason  stated.  It  Is  ordered  that  the 
Judgment  be  reversed  and  the  cause  dis- 
missed. 


HAMM  et  al.  v.  BRIANT. 

(Conrt  of  CSvil  Appeals  of  Texaa.    Nov.  20, 

1909.) 

1.  Nuisance  «  54*)— Action  fob  Dauaoxs— 

instbuctions. 

In  an  action  for  damages  for  maintaining  a 
nuisance,  wbere  the  court  properly  submitted 
the  issue  whether  the  operation  of  defendant's 
plant  constituted  a  nuisance  warranting  a  re- 
covery by  plaintiff,  it  was  error  to  continue  and 
instmct  further  that,  no  matter  how  lawful  a 
business  may  be,  it  cannot  be  conducted  in  such 
manner  as  to  substantially  injure  the  comfort 
and  convenience  of  another,  and  that,  where 
dnst,  dirt,  and  lint  are  emitted  from  defendant's 
and  carried  upon  plaintiffs  premises  to  his  dis- 
comfort and  annoyance,  it  is  not  necessary  for 
him  to  show  defendant's  business  was  carried 
on  re<^e8sly  or  was  not  properly  managed,  and, 
where  one  permits  dust,  dirt,  and  lint  to  t>e 
emitted  from  his  premises  and  carried  upon  ad- 
joining property  in  such  manner  as  to  serionsiy 
annoy  and  discomfort  the  occupants,  any  such 
action  is  subject  to  liability,  and  that  dirt,  dust, 
and  lint  are  not  nnisances  per  se,  but,  when 
produced  in  such  quantities  and  distributed  in 
such  manner  as  to  render  them  specially  un- 
comfortable and  inconvenient  and  to  interfere 
with  the  comfort  of  human  existence,  then  they 
may  become  nuisances,  since  the  court  by  so 
instructing  unduly  empbasized  plaintiff's  conten- 
tion. 

[E^.  Note.— For  other  cases,  see  Nuisance, 
Dec  Dig,  S  64.*] 

2.  Nuisance  (J  54*)— Action  fob  Daiiaqb»— 
Instbugtions— iNcoBBEcr   Pboposition   or 

LtAW. 

In  an  action  for  damages  from  maintaining 
a  nuisance  a  requested  instruction  that  defend- 
ants had  a  right  in  law  to  ase  their  property 
for  all  purposes  proper  to  the  prudent  main- 
tenance and  operation  of  said  gin  and  light 
f)lant,  and  defendants  will  not  be  liable  herein 
f  the  use  to  which  they  have  put  their  prop- 
erty is  a  reasonable  use  for  proper  purposes, 
was  an  improper  statement  of  law  and  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Dec.  Dig.  i  54.*] 

Appeal  from  Taylor  County  Court;  T.  A. 
Bledsoe,  Judge. 

Action  by  William  O.  Brlant  against  John 
C.  Hamm  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed  and  re- 
manded. 

Hardwlcke  &  Hardwicke  and  Theodore 
Mack,  for  appellants.  Wagstaff  &  Davidson 
and  W.  H.  Sewell,  for  appellee. 


DUNKUN,  J.  William  O.  Brlant  recov- 
ered judgment  for  $300  against  John  C. 
Hamm  and  the  Merkel  Light  &  Power  Com- 
pany for  alleged  damages  for  annoyance,  In- 
convenience, and  discomfort  to  the  plaintiff 
and  his  family,  resulting  from  the  operation 


of  a  gin  and  light  plant  by  defendants,  and 
from  that  Jndgment  defendants  have  ap- 
pealed. 

In  the  charge  of  the  court,  the  Issue  was 
submitted  as  to  whether  or  not  the  operation 
of  the  plant  constituted  a  nuisance  warrant- 
ing a  recovery  by  the  plaintiff,  and  neither 
party  has  challenged  the  correctness  of  that 
instruction.  After  thus  instructing  the  Jury, 
the  charge  contained  the  following  addition- 
al instruction,  to  wit: 

"You  are  further  diarged  that,  no  matter 
how  lawful  a  business  may  be.  It  cannot  be 
conducted  In  such  a  manner  as  to  directly, 
palpably,  and  substantially  Injure  the  com- 
fort and  convenience  of  the  premises  of  an- 
other. 

"And  that  where  dust,  dirt,  and  lint  are 
emitted  from  the  premises  of  the  defendants, 
and  carried  on  the  plalntUTs  premises  to  the 
discomfort  and  annoyance  of  plaintiff,  it  Is 
not  necessary  for  plaintiff  to  show  that  de- 
fendants' business  was  carried  on  recklessly 
or  was  not  properly  managed. 

"And  where  one  permits  dnst,  dirt,  and 
lint  to  be  emitted  from  his  premises  and  car- 
ried onto  the  premises  of  adjoining  property 
of  another  In  such  a  manner  as  to  seriously 
annoy  an^  discomfort  the  occupants  of  said 
adjoining  property,  such  action  is  subject  to 
liability. 

"Dirt,  dust,  and  lint  are  not  nuisances  per 
se;  but,  when  produced  In  such  quantities 
and  distributed  in  such  a  manner  as  to  ren- 
der them  specially  uncomfortable  and  incon- 
venient and  to  Interfere  with  the  comfort  of 
human  existence,  then  th^  may  become  nui- 
sances." 

By  different  assignments,  each  paragraph 
of  the  charge  quoted  above  Is  assailed  as  be- 
ing argumentative,  and  as  giving  undue  em- 
phasis to  plalntlflfs  contention  that  dirt,  dust, 
and  lint  escaping  from  defendants'  plant 
did  cause  himself  and  family  annoyance  and 
discomfort,  and  those  assignments  are  sus- 
tained. As  above  noted,  the  Issues  to  be  de- 
cided by  the  Jury  had  already  been  submitted 
to  the  Jury  in  previous  paragraphs  of  the 
charge,  and,  when  that  is  done  in  a  proper 
manner,  we  fall  to  understand  the  necessity 
In  any  case  of  following  such  instructions 
with  statements  of  abstract  propositions  of 
law.  It  may  become  necessary  in  some  in- 
stances to  define  a  legal  term,  such  as  "neg- 
ligence" used  In  presenting  the  Issues  to  be 
decided  by  a  Jury ;  but,  when  the  court  pro- 
ceeds further  and  Indulges  in  a  discussion 
of  abstract  questions  of  law,  there  is  always 
danger  of  unduly  emphasizing  the  contention 
made  by  some  party  to  the  suit,  as  we  think 
was  clearly  done  by  the  Instructions  above 
quoted. 

By  their  tenth  assignment,  complaint  Is 
made  of  the  refusal  of  the  court  to  give  to 
the  Jury  the  following  special  Instruction, 
requested  by  defendants:   "Gentlemen  of  the 


•Kor  otbar  cases  se*  lune  topic  and  lectlon  NUMBER  la  Dae.  *  Am.  Digs.  1907  to  <lat«,  *  Reportar  Ind«x«s 


Digitized  by  VjOOQIC 


TSL) 


COMNESS  ▼.  6AIRD. 


lis 


iJOf,  yoa  are  Instracted  that  defendants  had 
a  rliiht  In  law  to  use  their  property  for  all 
pnipoMB  proper  to  the  prudent  maintenance 
«i>d  operation  of  fiald  gin  and  light  plant,  and 
defendants  will  not  be  liable  herein  If  the 
ose  to  which  they  have  put  their  property  is 
«  reasonable  nse  for  proper  purposes." 

This  requested  Instruction  embodied  an 
incorrect  proposition  of  law,  and  the  court 
did  not  err  In  refusing  it  In  Burditt  v. 
Swenson.  17  Tex.  502,  67  Am.  Dec.  665,  the 
murt  said:  "What  constitutes  a  'nuisance' 
is  Tell  defined.  The  word  means  literally  an- 
nojance;  in  law.  It  signifies,  according  to 
Bladcstone,  'anything  that  worketh  hurt,  In- 
conroilence,  or  damage;' "  In  that  case  the 
court  farther  quoted,  with  approval,  from 
Bladcstone,  the  following:  "And  by  conse- 
qnence  it  follows  that  if  one  does  any  other 
act  in  itself  lawful,  which  being  done  in  that 
place  necessarily  tends  to  the  damage  of  an- 
other's property,  it  Is  a  nuisance;  for  It  is 
Incombent  on  him  to  find  some  other  place 
to  do  that  act  where  it  will  be  less  offensive." 
See,  also.  Railway  v.  Hall,  78  Tex.  174,  14 
S.  W.  259,  9  L.  K.  A.  298,  22  Am.  St.  Rep. 
42.  The  facts  in  cause  No.  5,745,  Western 
Texas  Compress  Company  r.  Alex  Williams 
(decided  by  this  court,  but  not  oflSclally  re- 
ported) 124  S.  W.  493,  were  very  similar  to 
the  facts  in  this  case,  and  in  the  opinion 
there  rendered  we  used  the  following  lan- 
guage: "The  third  and  sixth  assignments 
raise  the  point  that  to  entitle  appellee  to  a 
recovery  he  must  have  alleged  and  proved 
negligence  on  the  part  of  appellant  in  main- 
taining or  operating  its  plant  But  the  re- 
verse of  the  proposition  appears  to  be  the  law. 
In  other  words.  If  the  operation  of  appel- 
lant's plant  amounted  to  a  nuisance  as  to  ap- 
pellee, then  no  amount  of  care  on  the  part 
of  appellant  in  conducting  its  business  would 
excuse  it  from  liability  for  the  damages.  The 
principle  is  thoroughly  settled  in  railroad 
cases  In:  Daniel  v.  Ft.  W.  &  Rio  G.  Ey.  Co., 
OG  Tex.  827,  72  S.  W.  578;  Rainey  v.  Red 
River,  T.  &  S.  Ry.  Co.,  80  S.  W.  85;  M.,  K. 
4  T.  Ry.  Co.  V.  Perry,  46  Tex.  Civ.  App. 
374. 102  8.  W.  1169.  And  the  rule  commends 
Itself  to  us  as  being  applicable  to  other  than 
railroad  cases,  and  Indeed  has  frequently 
been  so  held-  For  a  case  very  much  in  point 
see  Berger  y.  Minneapolis  Gaslight  Co.,  60 
Uhm.  296,  02  N.  W.  330,  where  a  defendant, 
who  for  his  own  use  stored  on  his  own  land 
petroleum,  which  escaped  on  the  premises  of 
tbe  plalntifr,  was  held  to  be  liable  for  the 
damages  without  proof  of  negligence  on  his 
part"  See,  also,  Rainey  v.  Railway,  99  Tex. 
276,  89  S.  W.  768,  90  S.  W.  1096,  3  L.  R.  A. 
(X.  8.)  590.  122  Am.  St  Rep.  622. 

AppelUints  have  presented  other  assign- 
ments of  error;  but,  as  the  circumstances 
made  the  basis  thereof  will  not  likely  oc- 
cur niMn  another  trial.  It  la  not  necessary  to 
diacnss  than. 


For  the  erron  Indicated  above,  the  judg- 
ment of  the  trial  court  Is  reversed,  and  the 
cause  remanded  for  another  trial. 


HAMM  et  al.  v.  GUNN. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  20, 
1900.) 

Appeal  from  Taylor  County  Court;  T.  A. 
Bledsoe,  Judge. 

"Not  to  be  officially  reported.'' 

Action  by  Nannie  Gunn  against  John  C. 
Hamm  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed  and  remanded. 

See,  also,  113  S.  W.  304. 

Hardwicke  &  Hardwicke  and  Theodore  MacI^ 
for  appellants.  Wasstalf  &  Davidson  and  W. 
H.  Sewell,  for  appellee. 

CONNER,  C.  J.  This  is  a  companion  case  to 
that  of  John  C.  Hamm  et  al.  v.  William  O. 
Briant  (No.  6,195,  this  day  decided  by  us)  124 
S.  W.  11^  the  facts  and  the  questions  raised 
by  the  assignments  of  error  being  substantially 
the  same  in  both  cases,  and  the  judgment  here- 
in is,  accordingly,  reversed,  and  tbe  cause  re- 
manded for  the  reasons  given  in  the  case  refer- 
red to. 


CONNESS  v.  BAIRD. 

(Court  of  Civil  Appeals  of  Texas.     Nov.   24, 

1909.    Rehearing  Denied  Jan.  12.  1910.) 

1.  Vendor  and   Puschaseb  (8   75*)  —  CoN- 

STBtJCTION   OF  CoNTBACT— TiMK  OF  PaTMENT 

of  Interest. 

A  contract  for  sale  of  a  house  and  lot  at 
the  total  price  of  $3,000,  terms  of  nayment  $3()0 
in  60  days  and  assumption  of  $2,500  "due  in 
monthly  installments  of  $25  a  month  inclading 
8  per  cent  interest,"  will  be  construed  to  mean 
that  the  $25  payment  a  month  included  in- 
terest and  the  oalance  of  tbe  payment  was  to 
be  paid  on  the  principal. 

[E3d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  116 ;   Dec.  Dig.  §  75.»] 

2.  Pbincipal  and  Agent  (8  157»)~Wbono- 
FUL  Payment  of  Monet  by  Aoent. 

If  an  agent  standing  in  the  position  of  a 
stakeholder  receives  money  to  he  paid  over  on 
the  happening  of  a  contingency  or  tbe  perform- 
ance of  a  condition  and  makes  a  payment  to 
the  principal  t>efore  the  time  limited,  be  will 
be  liable  to  the  party  found  to  be  entitled  to  re- 
ceive the  money. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  8  588;    Dec.  Dig.  {  157.»] 

3.  Bboeebs  (8  106*)— Eabnest  Monet— Pay- 
uent  to  Pbincipal— Liabilitt  of  Agent- 
Evidence. 

In  an  action  by  a  purchaser  of  land  to 

recover  earnest  money  of  an  agent  who  paid 
the  money  over  to  bis  principal,  evidence  held 
to  show  that  the  purchaser  intended  to  breach 
bis  contract  without  regard  to  any  alleged 
breaches  of  the  seller  as  to  abstract  of  title, 
payment  of  tax,  etc.,  and  hence  the  agent  was 
not  in  fault  in  paying  over  the  earnest  money 
to  the  principal. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 
Dig.  f  150;   Dec  Dig.  8  10a»] 

Appeal  from  Bexar  County  Court;  P.  H. 
Shook,  Judge. 

Action  by  Cornelius  A.  Baird  against  W. 
S.  Conness.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  rendered. 
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Henry  E.  Vernor,  for  appellant  W.  W. 
King,  for  appellee. 

FLY,  3.  Appellee  sued  In  the  Justice's 
court  to  recover  of  appellant  the  sum  of  f  150, 
paid  by  him  to  appellant  as  earnest  money 
on  a  purchase  of  certain  land  In  San  An- 
tonio. Appellee  recovered  Judgment  in  the 
Justice's  court  and  on  appeal  in  the  county 
court  for  the  amount  sued  for. 

The  following  contract  had  been  entered 
Into  between  appellee  and  appellant  as  the 
agent  of  F.  Frcrw  and  Eliza  D.  Frow :  "San 
Antonio,  Texas,  August  7,  1906.  Received 
from  Cornelius  A.  Balrd,  one  hundred  and 
fifty  dollars,  earnest  money,  to  close  sale 
to  house  and  lot  at  407  Locust  street,  San 
Antonio,  Tex.,  at  total  price  of  three  thou- 
sand dollars;  terms  of  payment  three  hun- 
dred dollars  in  sixty  days,  and  assumption 
of  $2,500  due  in  monthly  Installments  of  $25 
a  month  Including  8  per  cent  Interest,  title 
to  be  perfect,  or  to  be  made  perfect  or  this 
earnest  money  to  be  refunded.  Deed  at  ex- 
pense of  seller.  City  taxes  to  be  paid  to 
June  1,  1906.  State  and  county  taxes  to  be 
prorated  to  August  1, 1906.  Deal  to  be  closed 
on  or  before  15  days  after  delivery  of  ab- 
stract W.  S.  Conness,  Agent  for  F.  Frow, 
Eliza  D.  Frow.  We  accept  the  foregoing  con- 
tract Cornelius  A.  Balrd.  Signed  in  Du- 
plicate." 

The  contract  was  to  buy  the  property  for 
$3,000,  as  was  admitted  by  both  parties,  $300 
In  cash,  $200  in  60  days,  and  the  assump- 
tion of  an  Indebtedness  of  $2,500,  which  was 
to  become  due  in  monthly  installments  of 
$25  and  was  to  bear  8  per  cent  Interest  The 
contract  failed  to  designate  and  describe  the 
indebtedness  assumed  by  appellee,  but  the 
evidence  showed  that  it  was  one  due  by  Frow 
and  wife  to  Mrs.  Mabel  Luter  on  the  land 
that  was  the  subject  of  the  contract  That 
debt  bore  Interest  at  tlie  rate  of  8  per  cent, 
per  annum  from  March  3,  1906.  There  can 
be  but  one  construction  put  upon  the  lan- 
guage of  the  contract,  and  that  Is  that  in- 
terest was  to  be  paid  on  the  $2,500  indebt- 
edness assumed  by  appellee,  and  that  the 
amount  of  interest  due  each  month  was  In- 
cluded In  the  monthly  payment  of  $23.  There 
was  no  occasion  to  mention  interest  in  the 
contract  if  it  was  not  to  be  paid  and  appel- 
lee was  charged  with  knowledge  of  tlie  terms 
of  the  note  given  by  the  Frows  to  Mrs.  Lut- 
er. He  saw  and  talked  with  Mrs.  Luter 
about  the  purchase  of  the  property  on  the 
day  of  the  execution  of  the  contract  and 
before  its  execution.  It  was  not  pleaded  nor 
proved  that  appellant  had  deceived  him  about 
the  Luter  debt,  and  the  plain  terms  of  the 
contract  placed  him  upon  notice  of  the  na- 
ture of  the  debt 

By  the  terms  of  the  contract  appellant 
as  agent  for  Frow  and  wife,  bound  them  to 
furnish  appellee  an  abstract  of  title.  The 
abstract  was  furnished  and  showed  a  per- 
fect title  to  the  land ;  the  only  incumbrance 


upon  It  being  the  |2,S0O  which  appellee  bad 
agreed  to  assume.  No  refusal  to  pay  the 
taxes  or  insurance  premiums  upon  the  part 
of  the  Frows  was  shown.  Firaud,  misrep- 
resentation, or  mistake  was  not  alleged  or 
proved.  If  appellee  did  not  know  all  about 
the  note  held  by  Mrs.  Luter,  It  was  his  fanlt 
He  accepted  the  abstract  of  title  and  took  it 
to  his  attorney  after  he  had  been  shown  a 
copy  of  the  note  by  Mrs.  Luter.  Appellee 
did  not  contradict  the  statement  made  by 
Frow  that  twice  on  the  day  before  the  C(m- 
tract  was  made  he  had  fully  explained  to 
appellee  that  "the  price  was  $3,000,  $300  cash, 
$200  In  60  days,  and  $2,500  in  monthly  In- 
stallments of  $25  per  month  with  interest 
at  8  per  cent."  Appellee  declared  the  trade 
off  before  he  saw  the  abstract  before  be 
knew  the  state  of  the  title,  and  before  be 
knew  whether  or  not  the  owners  at  the  land 
would  pay  the  taxes  and  insurance.  These 
matters  could  not  have  influenced  his  action 
in  breaching  the  contract. 

There  is,  ntve  think,  but  one  reasonable 
construction  that  could  be  placed  upon  tbe 
language  of  the  contract,  and  that  Is  tbat 
$25  a  month  was  to  be  paid  on  the  debt  and 
that  In  the  $25  was  Included  the  Interest  due 
each  month;  the  balance  of  the  payment  of 
course  going  as  a  payment  on  the  principal. 

The  court  stated  to  the  Jury  that  appellee 
based  his  suit  on  the  facts  that  the  orig- 
inal abstract  of  title  was  not  but  only  a 
copy  of  It  furnished  appellee,  and  that  the 
debt  was  in  excess  of  $2,300,  and  Instructed 
them  that  If  a  copy  of  tiie  abstract  of  title 
was  furnished  appellee,  and  he  refused  to 
accept  it,  or  if  the  debt  was  In  excess  of 
$2,500,  then  the  Jury  was  to  find  for  appel- 
lee. There  was  no  controversy  about  the 
abstract  being  a  true  copy  of  the  original 
which  was  furnished  by  an  abstract  compa- 
ny, and  a  supplemental  abstract  by  that  com- 
pany -was  furnished.  The  title  was  pronounc- 
ed good  by  appellee's  counsel,  who  reported 
on  his  examination  of  the  abstract  on  Au- 
gust 18, 1909.  Before  tbat  time  appellee  bad 
Informed  appellant  that  he  would  not  com- 
ply with  the  terms  of  the  contract  No  de- 
mand was  ever  made  on  Frow  and  wife,  or 
on  appellant,  for  another  abstract  Appel- 
lee testified  that  he  mailed  the  cqpinlon  of 
his  attorney  to  appellant,  but  when  it  was 
mailed  does  not  appear  In  the  record.  H» 
swore  that  he  did  not  Inform  appellant  aft- 
er his  attorney  had  pronounced  the  title  good, 
that  he  was  ready  to  perfect  the  purchase 
of  the  land.  The  earnest  money  was  not 
paid  to  Frow  until  several  days  after  the 
15  days  had  expired.  The  court  refused  to 
allovr  appellant  to  show  tbat  his  attorney 
had  notified  appellee  In  writing  that  the 
Frows  were  ready  to  fully  comply  with  the 
contract  of  sale  in  every  respect 

The  evidence  indicates  a  desire  on  the  part 
of  appellee  to  avoid  the  contract  before  he 
had  learned  anything  about  tbe  abstract  the- 
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innrajice,  and  the  taxes.  Those  matters,  it 
•eenis,  were  raked  up  afterwards  to  snstain 
and  JxiBtlty  his  breach  of  the  contract. 

It  Is  the  law  that  if  an  agent,  standing  In 
the  iKMltlon  of  a  stakeholder,  receives  money 
to  be  paid  over  npon  the  happening  of  a  cer* 
tain  contingency  or  the  performance  of  cer* 
tain  conditions,  and  makes  a  payment  to  the 
principal  before  the  happening  of  the  con- 
tlngency  or  the  performance  of  the  condi- 
tions, he  KTOold  be  liable  to  the  party  found 
to  be  entitled  to  receWe  the  money.  Mech. 
Agency,  |  S66.  Appellee  has  not  proved  a 
case  bringing  appellant  within  the  purview 
and  effect  of  that  rule.  The  contract  having 
been  made  In  the  name  of  the  principal,  the 
agent  could  be  held  liable  only  In  case  of 
fraod,  dec^t,  or  misrepresentation  on  his 
part  In  this  case,  if  ax>pellant  knew  that 
his  principal  had  breached  the  contract  be- 
fore he  paid  the  forfeit  money  over  to  him, 
the  agent  would  be  liable;  but  the  evidence 
faOed  to  disclose  such  a  state  of  facts.  The 
facts  showed  that  appellee  had  fully  made 
up  his  mind  to  breach  the  contract  before  any 
opportunity  was  given  to  ai^Ilant  or  his 
principal  to  perform  It. 

The  Judgment  is  reversed,  and  judgment 
here  rendered  that  appellee  take  nothing  by 
his  suit,  and  that  appellant  recover  all  costs 
In  this  behalf  expended. 


GRIFFIN  et  al.  v.  TERRY  et  al.t 

(Coart  of  Civil  Appeals  of  Texas.     Oct.   23, 
1900.      On.  Rehearing,   Dec.   11,   1909.) 

1.  SHERiFn  Awn  Constables  (i  139»)— liiA- 
BiLrriKs  OT  Sttbetiks. 

One  claiming  title  to  property  attached  as 
the  property  of  a  debtor  and  obtaining  on  ap- 
peal a  judgment  directing  the  clerk  of  the  trial 
court  to  tnm  over  to  nim  the  proceeds  of  a 
sale  of  the  property  may  recover  from  the  sheriff 
and  the  sureties  on  his  indemnity  bond  the  full 
value  of  the  property,  where  the  clerk  did  not 
turn  over  any  of  the  proceeds  becanse  they  had 
been  paid  oat  on  the  judgment  in  the  attach- 
ment case  before  the  return  to  the  trial  court 
of  the  mandate. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constobles,  Dec  Dig.  {  139.*] 

On  Rehearing, 

2.  Afpkai,  and  Ebbob  ({  79*)— "Final  Judo- 

'MENT." 

A  jadgment  which  in  no  way  disposes  of  a 
party  made  a  defendant  is  not  a  "final  judg- 
ment" and  is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  484 ;   Dec  Dig.  S  79.* 

For  other  definitions,  see  Words  and  Phrases, 
TcL  3,  pp.  2774-2798;    vol.  8,  p.  7663.] 

3.  Affbai.  and  Ebbob  (i  79*)— Final  Judo- 
mi:  ht. 

where  the  petition  complained  of  a  cor- 
poration as  a  defendant  and  alleged  that  the 
tDdindual  defendants  were  the  sole  stockholders 
of  the  corporation,  which  had  become  defunct, 
and  Uie  judgment  disposed  of  the  individuals, 
the  jadgment  was  final  as  against  the  objection 


that  it  did  not  dispose  of  the  oorporation,  and 
was  appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cfent.  Dig.  S{  484-^93 ;   Dec  Dig.  i  79.*] 

Appeal  from  District  Court,  Dallam  Coun- 
ty;   J.  N.  Browning,  Judge. 

Action  by  Eugene  Terry  and  others  against 
J.  a.  Griffin  and  others.  From  a  judgment 
for  plaintiffs  and  In  favor  of  a  defendant 
against  codefendants,  the  latter  appeaL  Af- 
firmed. 

H.  H.  Cooper  and  G.  B.  Reeder,  for  ap- 
pellants. R.  B.  Stalcup,  John  W.  Vlale,  and 
Wallace  &  Lumpkin,  for  appellees. 

SPEER,  J.  A  statement  of  this  case  will 
be  found  by  reference  to  the  report  of  a 
former  appeal,  wherein  the  present  appellee 
was  the  appellant,  reported  in  96  S.  W.  70. 
The  appellee  on  the  last  trial  recovered  judg- 
ment for  $1,200,  representing  the  value  of 
the  goods  taken  under  the  circumstances 
shown  In  the  report  of  the  case  referred  to, 
and  J.  E.  Grlfiln  and  Lenora  White,  execu- 
trix of  the  estate  of  E.  W.  White,  deceased, 
the  sureties  on  Sheriff  Webb's  indemnity 
bond,  against  whom  judgment  was  rendered 
over  in  the  sherUTs  favor,  have  appealed. 

On  the  measure  of  appellee's  damage,  the 
court  instructed  the  jury  as  follows:  "If 
you  find  for  the  plaintiff  under  the  fore- 
going instructions,  then  you  will  as.sess  his 
damages  at  such  sum  as  yon  may  find  and 
believe  from  the  evidence  to  be  the  reason- 
able market  value  in  Dalbart,  Tex>,  of  the 
goods  taken  at  the  date  of  their  seizure  and 
conversion."  Appellants  attack  the  correct- 
ness of  this  charge  and  insist  that  special 
charges  submitted  by  them  should  have  been 
given,  to  the  effect  that  the  recovery  by  ap- 
pellee should  be  diminished  by  the  amount 
of  the  sum  of  money  for  which  the  goods 
were  originally  sold,  and  which  the  clerk 
had  been  ordered  by  the  prior  judgment  of 
this  court  to  turn  over  to  appellee.  We  held 
on  the  former  appeal  that  there  was  no  incon- 
sistency In  appellee's  exercising  the  right  to 
sue  the  sheriff  for  the  illegal  seizure  after 
be  had  claimed  the  goods  in  the  original  at- 
tachment suit  Appellants'  Insistence  now 
is  that  appellee,  having  finally  secured  a 
judgment  in  the  attachment  suit  directing 
the  clerk  to  turn  over  the  proceeds  of  the 
sale  to  him,  should  not  be  permitted  to  re- 
cover the  full  value  of  the  goods  from  the 
sheriff  and  his  bondsmen,  notwithstanding 
the  clerk  never  in  fact  turned  over  such 
proceeds  to  him,  because  they  had  been  paid 
out  on  the  judgment  of  the  county  court  in 
the  attachment  case;  no  supersedeas  bond 
having  been  filed  by  the  appellee.  But  we 
cannot  assent  to  such  a  proposition.  It  is 
in  the  nature  of  a  plea  of  accord  without 
satisfaction.  The  former  judgment  did  not 
run  against  the  sheriff  or  any  of  the  present 
appellants,  but  was  no  more  than  an  order 
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to  the  clerk  to  tnm  over  funds  preBumably 
In  his  hands,  bat  which  in  fact  had  been 
paid  oat  under  the  judgment  of  the  court. 
Under  such  circumstances  the  appellee  was 
entitled  to  recover  against  the  sheritT  and 
his  bondsmen  the  full  value  of  the  goods  un- 
lawfully taken  by  him. 

The  court's  failure  to  submit  to  the  Jury 
the  Issue  of  the  liability  of  the  Kemp-Amar- 
iUo  Grocery  Company  and  others  Is  account- 
ed for  by  the  recitation  in  the  judgment  that 
counsel  for  all  the  defendants  requested  the 
omission,  agreeing  that,  if  judgment  should 
be  rendered  in  favor  of  the  plaintiff  against 
the  defendant  Webb,  a  similar  judgment 
should  be  rendered  over  against  the  other 
defendants,  which  was  accordingly  done. 
Having  thus  consented  to  such  course,  ap- 
pellants cannot  now  complain  of  It  Be- 
sides, it  is  diSlcnlt  to  see  how  such  failure 
could  In  any  event  affect  the  recovery  against 
these  appellants. 

No  other  errors  are  assigned,  and  the 
Judgment  Is  therefore  affirmed. 

On  Rehearing. 

Appellants  J.  E.  Griffin  and  Lenora  White 
and  appellees  Webb,  Cain,  Gober,  Jenkins, 
and  Woods  have  filed  their  motions  asking 
for  a  rehearing.  Nothing  new  Is  presented 
in  these  motions,  and  we  see  no  reason  to 
change  our  views  heretofore  expressed  In 
the  opinion  affirming  the  case.  We  think 
it  proper,  however,  in  overruling  the  motions 
and  refusing  to  dismiss  the  appeal  on  the 
ground  urged  by  the  above-named  appellees, 
to  wit,  that  the  Judgment  below  did  not  dis- 
pose of  all  of  the  parties,  to  state  the  ground 
of  our  holding,  since  we  did  not  give  such 
reasons  in  the  former  opinion.  The  specific 
complaint  is  that  the  Kemp-Amarlllo  Gro- 
cery Company,  a  corporation,  was  made  a 
party  defendant  in  the  district  court,  and 
that  the  Judgment  of  the  district  court  in 
no  way  disposes  of  such  defendant  Of 
course,  if  this  were  true,  the  motion  is  well 
taken  and  should  have  been  sustained  in  the 
first  place.  It  Is  true  the  plaintiffs"  petition 
complains  of  the  Kemp-AmariUo  Grocery 
Company,  a  corporation,  as  one  of  the  de- 
fendants in  the  action;  but  the  plaintiffs 
further  allege:  "That  the  defendants  M. 
Lasker,  J.  T.  Groce,  J.  A.  Kemp,  C.  W.  Wil- 
son, and  Bruno  Rlchter  were,  at  and  before 
the  issuance  and  levy  of  said  writ  of  at- 
tachment, the  sole  and  only  stockholders  of 
the  defendant  corporation,  Kemp-Amarlllo 
Grocery  Company;  that  since  the  filing  of 
said  suit  out  of  which  said  attachment  is- 
sued, and  at  this  time,  plaintiff  is  Informed 
and  charges  that  said  corporation  has  be- 
come defunct  and  no  longer  exists,  and  said 
corporation  has  not  within  the  knowledge  of 
plaintiff  any  property  or  assets  out  of  which 
a  money  Judgment  could  be  made,  and  has 
not  00  far  as  plaintiff  is  informed  and  be- 


Ueres,  sufficient  money,  property,  or  effecta 
out  of  which  to  make  the  money  claimed  by 
plaintiff  in  this  suit"  The  Judgment  does 
dispose  of  the  defendants  who  are  alleged  to 
be  the  only  stodcholders  of  the  defunct  cor- 
poration. We  hold  the  Judgment  to  be  final, 
and  that  its  effect  Is  to  dispose  of  all  the 
parties  to  the  suit  It  implies  a  finding.  In 
accordance  with  thet  allegations  of  the  i>etl- 
tion,  that  the  Kemp-Amarillo  Grocery  Com- 
pany Is  no  longer  in  existence,  and  in  dis- 
posing of  all  of  its  stockholders  the  com- 
pany itself,  under  the  all^atlons  of  the  peti- 
tion. Is  effectually  disposed  of. 

The  motions  for  rehearing  are  therefore 
overruled. 


WEIL  V.  MARTINEZ  et  al.f 

(Court  of  Civil  Appeals   of  Texas.     Nov.   10, 
1909.    Rehearing  Denied  Jan.  6,  1910.) 

1.  Vendob    and    Pubchaseb    (8    296*)— Peb- 

FOBMANCK  OF  CONTBACI— RBMEDIES  Off  VKN- 
DOB. 

Plaintiff  contracted  to  sell  a  apecifled  num- 
ber of  acres  out  of  each  of  several  tracts  of 
land,  and  the  contract  provided  that  all  the 
acres  should  be  situated  in  one  solid  body,  and 
that  la  case  they  were  not  so  situated  the  vendee 
might  at  his  option  refuse  to  take  any  of  the 
lands,  or  might  take  all  of  them,  or-  any  part 
thereof,  as  he  ml^ht  elect,  and  that  any  of  the 
tracts  not  partitioned  might  be  considered  by 
the  vendee  as  imperfect  title,  and  that  the  ven- 
dor should  have  them  partitioned  and  have  the 
entire  acreage  surveyed  in  one  solid  bodv.  Some 
of  the  tracts  were  unpartitioned,  and  thereafter 
the  lands  were  surveyed  in  a  solid  body  and  a 
deed  thereof  given,  and  the  same  day  the  vendee 
executed  an  agreement  to  pay  the  purchase  price 
for  the  lands  in  two  of  the  tracts  upon  the 
execution  or  securing  of  deeds  or  decrees  of  par- 
tition, the  'vendor  to  secure  such  deeds  or  de- 
crees, and  a  vendor's  lien  was  given,  the  vendee 
in  the  meantime  to  remain  in  possession  with- 
out rent  or  charge.  The  vendee  after  certain 
partition  proceedings  refused  to  pay  for  the 
land  in  one  of  the  tracts  on  the  grounA  that 
it  was  not  in  a  solid  body  with  the  remainder. 
Held,  that  the  contract  of  sale  containing  the 
option  provision  was  not  abrogated  after  the 
execution  of  the  deed  and  vendor's  lien  con- 
tract, 80  that  the  vendor  was  bound  without 
condition  to  have  such  partition  made  as  should 
be  satisfactory  to  the  vendee ;  but  the  refusal 
of  the  vendee  to  pay  for  the  lands  <hi  the  ground 
stated  by  him  amounted  to  an  election,  gov- 
erned by  the  original  contract,  and  the  vendor 
was  entitled  to  recover  the  tract  In  question. 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  296.*] 

2.  Appeai.  and  Ebbor  (t  742*)— Assionmbitts 

OF   EkROB. 

An  assignment  of  error  assailed  the  find- 
ings of  fact  on  the  ground  that  there  was  no 
evidence  to  sustain  them,  and  the  proposition 
under  the  assignment  was:  "A  finding  of  fact 
by  the  court  should  reflect  the  spirit  and  sub- 
stance of  the  matters  from  which  he  finds,  other- 
wise the  finding  is  insufficient  and  should  not 
be  sustained."  The  statement  did  not  pretend 
to  show  from  the  evidence  that  the  facts  so 
found  were  not  supported  by  evidence.  Beld, 
that  the  assignment  would  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Aroeal  and 
Error,  Dec.  Dig.  i  742.*] 
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S.  Affkat  aitd  Euob  <M  742*)— Assionubntb 

OF  Ebbor. 

An  assignmeiit  of  error  was  directed  to 
concluaiona  of  tact  by  the  trial  conrt,  and  in 
tbe  statement  waa  aet  ODt  certain  evidence  con- 
trarr  to  tlie  findinga ;  but  it  waa  not  atated  di- 
lectly  or  by  inference  tliat  it  was  all  the  evi- 
dence on  the  question.  Held,  that  it  could  not 
be  held  that  the  condnsions  were  not  supported 
by  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  I  742.*] 
4.  Affeal  and  Ebbob  (|  742*)— Asbionuents 

OF  Ebbob. 

Where  an  assignment  of  error  assailed  a 
concloaion  of  fact  of  the  trial  court  that  the 
rental  value  of  land  from  a  certain  date  waa 
not  less  than  a  certain  amount,  and  the  state- 
ment was  to  the  effect  that  the  finding  was 
objected  to  because  it  fixed  tbe  date  of  rent 
from  a  certain  date,  the  assignment  would  be 
overruled. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  742.*] 

6l  Terdob  and  Pubchaseb  (I  196*)  —  CoN- 

BTBUCnOH  OF  CONTBACI. 

The  owner  of  a  tract  of  land  conveyed  a 
certain  number  of  acres  under  a  contract,  where- 
by tliey  were  to  be  situated  in  a  solid  bodv,  it 
being  agreed  that  the  vendor  should  bring  about 
partitions  to  accomplish  such  resnlt,  and  that  in 
case  they  were  not  so  situated  the  vendee  might 
refuse  to  take  any  of  the  lands  or  all  or  any 
part  as  he  might  elect;  the  vendee  to  remain 
in  possession  without  rent  or  charge.  He  re- 
fused to  take  some  of  the  lands  on  the  ground 
that  they  were  not  in  a  solid  body  with  the 
remainder.  Held,  in  a  suit  by  the  vendor  to 
recover  the  lands  the  vendee  had  elected  not  to 
take,  that  the  vendee  should  pay  rent  for  them 
from  the  date  the  vendor  acquiesced  in  the 
election:  it  appearing  that  up  to  that  time 
Dcgotiations  between  the  parties  bad  continued. 
(Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  i  196.*] 

6.  Vbndob  and  Pubchasbb  (I  201*)— Reme- 
dies OF  Yen  DOB. 

The  vendee  was  entitled  to  payment  for 
permanent  and  valuable  improvements  placed 
by  him  on  the  lands  in  controversy. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  414-417;  Dec.  Dig. 
I  201.*) 

T.  Vendob  and  Pubchabkb  (I  296*)— Reme- 
dies OP  Vbndob. 

The  vendee  having  denied  the  vendor's  right 
to  demand  payment  for  tbe  lands  in  controversy 
or  to  recover  the  land  and  having  resisted 
Mich  claims  by  litigation  extending  through  six 
jrats,  and  the  lands  having  largely  increased 
m  value,  it  was  proper  not  to  allow  the  vendee's 
olTer  to  take  the  lands  and  pay  what  the  court 
miicht  find  to  be  dae  tbe  vendor. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  {  29&*] 

Appeal  from  District  Court,  Nneces  Coan- 
ty;   W.  B.  HfVklns,  Judge. 

Action  by  Roaendo  Martinez  and  others 
against  Charles  Well.  From  a  Judgment  In 
favor  of  plaintiffs,  defendant  appeals.  Re- 
formed and  affirmed. 

0.  R.  Scott  &  Pope  and  W.  L.  Dawson,  for 
appellant  James  B.  Wells  and  F.  W.  Sea- 
b«7,  for  appellees. 

REESE,  J.  Rosendo  Martinez  and  others 
instituted  this  snit  against  Charles  Well  for 
ttie  recovery  of  certain  lands  embraced  in  a 


deed  from  plalntUfk  to  defendant  and  a  con- 
tract contemporaneous  therewith  expressly 
retaining  a  lien  on  said  lands  ontll  the  par- 
chase  money  was  paid,  and  cancellation  of 
said  deed  as  to  the  land  embraced  in  the  pe- 
tition, for  rents,  damages,  etc  There  was  an 
alternative  prayer  for  Judgment  for  the  pur- 
chase money  in  the  event  plaintiffs  were  held 
not  entitled  to  recover  the  land.  The  suit 
was  instituted  In  1902. 

The  material  averments  of  the  petition 
are:  That  on  August  1,  1899,  plaintiffs,  to- 
gether with  their  ancestor,  Gertrudls  Mar- 
tinez, since  dead,  whose  rights  they  hold, 
entered  into  a  written  contract,  by  the  terms 
of  which  they  contracted  to  sell  to  defend- 
ant a  large  body  of  land,  consisting  of  sev- 
eral different  tracts,  for  the  price  of  $1  per 
acre.  Among  the  tracts  embraced  in  the  con- 
tract, all  of  which  are  set  out  in  the  peti- 
tion, to  which  the  contract  Is  attached  as  an 
exhibit,  are  4,715  acres  out  of  the  "Palitos 
Blancos"  grant,  S,412  acres  out  of  the  "Agua 
Nuera  de  Arriba"  grant,  and  4,087  acres  out 
of  "La  Norla  de  Santo  Domingo"  grant.  We 
will  hereafter  speak  of  these  grants  as  "Pal- 
itos," "Domingo,"  and  "Arriba."  There  were 
the  usual  provisions  about  furnishing  deeds 
and  proof  of  title  on  the  part  of  plaintiffs 
and  examination  and  approval  of  same  by 
defendant  before  payment  of  purchase  money. 
This  contract  has  the  following:  "The  par- 
ties further  declaring  their  understanding 
that  all  of  said  lands  were  situated  In  one 
solid  body,  and  if  it  should  be  discovered 
that  they  are  not  so  situated,  then  defendant 
might  at  his  option  refuse  to  take  any  of 
said  lands,  or  might  take  them  all,  or  any 
portion  of  them,  as  he  might  elect,  if  the 
parties  to  said  contract  should  be  satisfied; 
and  that  any  of  said  tracts  of  land  that  were 
not  partitioned  might  be  considered  by  de- 
fendant as  imperfect  title,  and  that  the  other 
parties  thereto  should  proceed  to  have  them 
duly  partitioned,  and  that  they  should  also 
have  said  30,370  acres  of  land  surveyed  In 
one  solid  body  and  incorporate  the  field  notes 
of  the  survey  In  their  deed." 

That  in  pursuance  of  this  contract  plain- 
tiffs presented  to  defendant  abstracts  and 
proofs  of  title  which  were  examined  by  him, 
and  certain  defects  suggested,  which  were 
corrected  by  plaintiffs,  and  on  or  about  Oc- 
tober 1,  1890,  defendant  approved  said  titles 
in  all  respects,  except  only  that  the  lands  in 
the  "Palitos,"  "Arriba,"  and  "Domingo" 
grants  were  unpartitloned,  and  defendant  de- 
clined to  take  or  pay  for  said  unpartitloned 
lands,  until  they  should  be  partitioned,  but 
defendant  agreed  to  accept  from  said  vendors 
their  deed  to  all  of  the  land  embraced  in  a 
survey  thereof  to  be  made  by  a  surveyor  of 
his  selection,  including  portions  equal  to 
their  undivided  interests  in  said  unpartitlon- 
ed lands,  and  to  pay  for  tbe  same  except  tbe 
unpartitloned  tract,  at  once,  upon  delivery 
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of  the  deed,  and  to  pay  for  the  remainder 
when  partitioned;  the  deferred  payments  to 
be  secured  In  some  manner  to  be  later  agreed 
upon.  That  thereupon  said  lands  were  sur- 
veyed by  a  surveyor  selected  by  dtfendant, 
and  a  map  thereof  submitted  to,  and  approv- 
ed by,  defendant,  and  on  December  4,  1890, 
plaintiffs  delivered  to  defendant  a  deed  em- 
bracing, by  field  notes,  all  of  said  lands,  In- 
cluding 4,256.84  acres  of  the  Palltos,  5,904 
acres  of  the  Arriba,  and  3,523.1  acres  out  of 
the  Domingo  grants,  total  of  31,586.14  acres 
varying  In  some  respects  from  the  quantity 
mentioned  in  the  original  contract,  but  ac- 
cepted by  defendant  as  a  compliance  there- 
with. The  purchase  price  of  all  said  lands, 
except  those  in  the  three  surveys  mentioned, 
was  paid  In  cash,  and,  with  regard  to  the 
latter,  on  the  same  day  the  parties  execut- 
ed a  contract,  reciting  the  conveyance  afore- 
said, and  also  that  the  land  In  the  Palltos 
grant  had  been  arranged  and  paid  for,  de- 
fendant aclinowledged  a  vendor's  lien  upon 
the  land,  In  tbfe  Arriba  and  Domingo  grants, 
to  secure  the  payment  of  the  purchase  money 
thereof,  to  wit,  $1  per  acre. 

The  contract  is  made  a  part  of  the  peti- 
tion as  "Exhibit  O,"  from  which  It  appears 
that  the  defendant  agreed  to  pay  for  the  land 
conveyed  to  him  In  the  Arriba  and  Domingo 
grants,  respectively,  "whenever  proper  deeds 
or  decrees  of  partition  may  be  procured  by 
and  between  said  grantors  and  the  other 
owners  of  the  whole  of  said  two  tracts  of 
land,  whereby  the  parts  and  portions  con- 
veyed to  me,  In  said  deed  of  conveyance,  are 
deeded  or  decreed  to  said  grantors  or  to  de- 
fendant, said  deed  of  conveyance  being  re- 
ferred to  for  a  more  particular  description 
of  all  lands  above  mentioned."  This  contract 
has  the  following  further  provision:  "It  be- 
ing imderstood  by  and  between  all  the  par- 
ties to  said  deed  that  the  gn^antors  therein, 
will,  as  soon  as  practicable,  have  said  two 
last-named  tracts  partitioned  between  all  of 
the  parties  who  may  be  Interested  therein, 
whether  by  equitable  or  legal  title,  and  will 
secure  such  partition  deeds,  or  decrees  of  par- 
tition, or  both,  between  all  of  said  parties 
who  may  be  Interested  In  said  two  tracts,  or 
either  of  them,  as  will  meet  with  the  ap- 
proval of  myself ;  and  until  said  deeds  or  de- 
crees of  partition  are  had,  I  am  to  remain  in 
full,  complete  and  Independent  and  sole  pos- 
session of  all  of  said  lands  described  in  said 
deed,  without  rent  or  toll  of  any  kind  for  the 
use  thereof,  or  the  use  of  any  portion  thereof, 
and  tliat  as  soon  as  said  deed  or  decrees  of 
partition  are  had  by  the  said  grantors,  I  will, 
on  their  demand,  pay  In  the  city  of  Corpus 
Christt,  the  balance  of  said  purchase  money, 
provided,  they,  at  the  same  time,  present,  of- 
fer and  deliver  to  me,  in  the  said  city  of  Cor- 
pus Cbrlstl,  a  full,  complete  release  from 
this  instrument  and  its  effects." 

It  Is  further  alleged  that,  in  pursuance  of 
■aid  contract,  plaintiffs.  Joining  with  other 


co-tenants  of  said  lands,  defendant  being  also 
a  party  plaintiff.  In  1000  Instituted  a  suit  for 
partition  of  the  lands  in  Arriba  grant,  and 
on  Marcb  20,  1902,  secured  a  final  decree  ot 
partition.  In  which  there  was  set  apart  to  de- 
fendant, as  holding  the  possessory  title,  and 
to  these  plaintiffs,  as  holding  the  legal  title, 
5^904  acres  out  of  the  Arriba  grant,  denomi- 
nated "share  41,"  the  metes  and  bounds  of 
which  are  fully  set  out,  and  thereupon,  on  or 
about  April  6,  1002,  plaintiffs  Informed  de- 
fendant of  said  decree  and  demanded  pay> 
ment  of  the  purchase  price  of  said  5,904 
acres,  offering  to  execute  proper  release  of 
the  vendor's  Ilea.  Defendant  declined  to 
make  payment  unless  plaintiffs  would  have 
the  decree  of  partition  recorded,  present  ev- 
idence of  the  payment  of  all  back  taxes,  and 
deliver  to  him  a  full  release  of  the  vendor's 
lien,  all  of  which  conditions  were  complied 
with  by  plaintiffs  on  or  about  AprU  20,  1902, 
as  to  the  Arriba  land,  when  defendant  declln- 
ed  to  pay  until  he  could  examine  the  origi- 
nal map  of  partition  and  satisfy  himself  that 
the  field  notes  of  share  41  corresponded 
therewith.  FlaintlfTs  then  secured  such  orig- 
inal map  and  sent  the  same  to  defendant, 
whereupon,  on  or  about  May  io,  1902,  de- 
fendant demanded  that  share  41  be  survey- 
ed by  a  surveyor  of  his  selection,  which  was 
thereupon  done  at  plaintiffs'  expense,  and 
about  June  10,  1902,  again  demanded  of  de- 
fendant payment  for  said  land,  and  fre- 
quently during  the  months  of  June,  July,  and 
August,  1002,  repeated  said  demand,  but  de- 
fendant continuously  evaded  and  put  such 
payment  off  until  finally,  on  or  about  Septem- 
ber 8,  1002,  plaintiffs  tendered  to  defendant 
in  Corpus  Chrlstl  their  certain  deed  and  re- 
lease in  due  form  conv^ng  said  share  41 
and  releasing  the  vendor's  lien,  demanding 
payment  by  defendant  of  the  purchase  price 
of  $5,904,  but  that  defendant  thereafter,  on 
October  81,  1902,  refused  to  accept  such  re- 
lease and  deed  or  pay  said  money,  giving 
as  his  sole  reason  for  such  refusal  that  all 
of  the  lands  sold  should  be  in  a  solid  body, 
and  that  this  release  and  conveyance  failed 
to  comply  with  such  requirement,  and  that 
thereafter  on  various  occasions  has  repeated 
such  refusal  on  the  ground  that  there  exists 
between  share  41  and  the  lands  in  the  Santo 
Domingo  de  Abajo  grant  (embraced  in  the 
original  deed)  a  strip  of  land  that  is  not  In- 
eluded  in  any  conveyance  made  or  tendered 
to  defendant  and  not  in  fact  the  property  of 
plaintlfCs.  It  is  averred  that  such  refusal 
on  the  part  of  defendant  constituted  an  elec- 
tion by  him,  under  the  terms  of  the  original 
contract  of  sale,  relating  to  such  option  and 
hereinabove  set  out  In  full,  not  to  take  the 
lands  enbrnced  in  the  Arriba  grant  as  share 
41,  which  election  plaintiffs  declared  at  the 
time  of  such  refusal,  and  now  declare  they 
are  satisfied,  and  that  by  virtue  of  such  elec- 
tion said  land  Is  excluded  from  said  contract, 
and  plaintiffs  are  entitled  to  a  reconveyance 
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thereof,  wbldi  has  been  demanded  by  them, 
whldi  has  been  refused,  which  is  a  cloud  up- 
on their  title.  But  In  the  event  that  facta 
set  out  Bbonld  be  held  not  to  show  Bucb  elec- 
tion, plaintifta  aver  that  th^  have  had  par- 
titioned and  set  apart  to  defendant,  in  sev- 
eralty. Bald  5,904  acres  In  the  Arriba  grant, 
as  share  41,  that  said  decree  la  final  and 
binding  upon  all  the  parties,  that  they  bad 
tendered  to  defendant  a  deed  and  release, 
and  are  entitled  to  recover  the  sum  of  15,904, 
with  legal  Interest  from  April  20,  1902,  with 
foreclosure  of  tbelr  lien. 

There  are  certain  allegations  with  regard 
to  the  land  In  the  Domingo  grant,  which 
need  not  be  shown.  It  is  sufficient  to  say, 
with  regard  to  this  land,  3,645  acres,  that  by 
amended  answer  filed  in  1908  defendant  ex- 
pressed himself  as  satisfled  with  the  parti- 
tion of  this  tract,  and  tendered  and  deposited 
in  court  the  purchase  price  thereof,  and  that 
matter  was  settled  by  decree  of  court  to  the 
satisfaction  of  the  parties  by  paying  over  to 
plaintiffs  the  money  so  deposited,  less  the 
amount  advanced  by  defendant  to  plaintiffs 
to  pay  costs  of  the  partition  proceedings  and 
interest,  according  to  the  terms  of  a  con- 
tract entered  Into  by  the  parties  with  regard 
tliereto. 

The  petition  concludes  with  a  prayer  for 
recovery  of  the  possession  of  the  land,  can- 
cellation of  the  deed,  removal  of  cloud,  and 
for  rents  and  damages,  and  in  the  event  that 
plaintiffs  are  not  entitled  to  recover  the 
land,  for  Judgment  for  the  purchase  money 
and  foreclosure  of  lien,  and  for  equitable  and 
general  relief.  Ail  of  the  written  documents 
refwred  to  are  attached  to  the  petition  as 
exhibits. 

To  this  petition  defendant  interposed  a  gen- 
eral demurrer,  numerous  special  exceptions, 
general  denial,  and  not  guilty,  and  a  lengthy 
qiecial  answer  on  the  facts.  Such  of  said 
special  exceptions  as  are  material  will  be 
tiiown  in  the  discussion  of  the  various  assign- 
ments of  error  based  upon  the  action  of  the 
court  in  overruling  the  same. 

Defendant  states  the  facts  stated  by  plain- 
tiffs with  regard  to  the  execution  of  the  orig- 
inal contract  of  sale,  the  deed  of  conveyance, 
and  the  contract  with  regard  to  the  unpar- 
titioned  lands  and  reservation  of  the  ven- 
dor's lien  as  pleaded  by  plaintiffs,  and  with 
Kgaid  to  these  lands  It  is  alleged  that  it 
was  understood  between  the  parties  that,  in 
keeping  with  the  terms  of  said  contract, 
plaliitUb  were  to  have  said  unpartitloned 
lands  partitioned  and  set  apart  to  defendant 
or  themselves  In  a  solid  body,  in  compliance 
with  the  description  in  their  deed,  and  such 
partition  should  be  had  with  vigor  and  had 
to  tlie  satisfaction  of  defendant  at  the  earli- 
est tata,  that  It  was  further  agreed  that  all  of 
the  premiseB  conveyed  were  under  a  good  and 
tohstantlal  fence,  especially  on  the  outer 
Udcs,  and  that  If  not  on  such  outer  lines 
pialntiffH  would  place  It  there. 
Aa  ihowing  defendant's  contention,  arising 


upon  construction  of  the  contract  aforesaid, 
it  was  alleged  that  the  purchase  money  of. 
the  unpartitioned  land  was  not  to  be  paid 
until  the  lands  were  partitioned  and  set 
apart  to  defendant  according  to  the  descrip- 
tion in  the  deed,  and  with  .the  approval  of 
defendant,  and  until  this  was  done  defendant 
was  to  have  exclusive  possession  of  the  land 
described  in  the  deed  without  rent  or  toll  of 
any  kind.  It  was  averred  that  the  land  in 
the  Arriba  grant  had  not  been  partitioned  in 
accordance  with  the  terms  of  the  agreement 
so  as  to  form  a  solid  body  with  the  other 
lands  conveyed,  nor  so  as  to  give  to  defend- 
ant the  lands  out  of  that  grant  included  in 
the  field  notes  of  land  conveyed  by  the  deed, 
but  that  according  to  said  partition  the  land 
described  in  the  deed  is  not  set  apart  to  de- 
fendant, but  a  different  tract  of  different 
shape,  and  leaving  a  strip  of  land  separating 
said  tract  from  the  other  lands  conveyed  to 
defendant,  so  that  the  entire  tract  would  not 
be  in  a  solid  'l>ody. 

It  is  alleged  that  plaintiffs  have  wholly 
failed  to  comply  with  the  provisions  of  their 
said  contracts  as  aforesaid,  and  to  have  set 
aside  to  defendant  the  lands  out  of  the  Ar- 
riba grant  as  agreed,  so  that  he  might  pay 
the  balance  of  the  purchase  money  which  it 
is  alleged  he  has  been  at  all  times  ready,  able, 
and  willing  to  do,  as  soon  as  plaintiffs  have 
complied  with  their  contracts;  but.  In  the 
event  the  court  should  find  that  plaintiffs 
have  complied  with  their  part  of  said  agree- 
ments by  doing  the  things  undertaken  to  be 
done  by  them,  then  the  defendant  tenders  in 
court  such  amount  as  the  court  may  find  due 
plaintiffs  under  the  terms  and  provisions  of 
said  contracts  and  agreements.  It  was  alleg- 
ed that  the  vendor's  lien  agreement  executed 
in  connection  with  the  deed  constituted  a 
new,  separate,  and  binding  contract  upon  the 
parties ;  that  If  defendant  was  a  party  to  the 
partition  suit  of  the  Arriba  lands  the  same 
was  done  by  plaintiffs  without  his  knowledge 
or  consent,  and  for  the  convenience  of  plain- 
tiffs; and  that  defendant  knew  absolutely 
nothing  about  said  suit  or  any  action  taken 
therein  until  long  after  Its  final  disposition, 
but  left  the  entire  control  and  management 
thereof  to  plaintiffs,  and  defendant  is  in  no 
way  bound  by  said  decree  In  this  proceeding. 

Defendant  alleged  that,  after  the  execution 
of  the  deed,  relying  upon  the  agreement  of 
plaintiffs  with  regard  to  the  partition,  he 
entered  upon  that  part  of  the  Arriba  grant 
conveyed  to  him,  anl  in  good  faith  has  made 
valuable  and  permanent  improvements,  spec- 
ifying the  same,  of  the  value  of  $1,000. 
This  answer,  being  the  first  amended  answer, 
was  filed  July  15,  190S. 

The  court  overruled  defendant's  general  de- 
murrer and  special  exceptions,  and,  trying 
the  case  without  a  Jury,  rendered  Judgment 
for  plaintiffs  for  the  5,904  acres  of  land  of 
the  Arriba  grant  and  for  rent  thereof  from 
AprU  1,  1002,  to  April,  1908,  at  10  cents  per 
acre  per  annum,  amounting  to  $3,789.20,  and 
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canceling  the  deed  as  to  thla  tract,  and  also 
canceling  the  vendor's  Uen  as  to  the  land  in 
the  Santo  Domingo  tracL  The  decree  direct- 
ed the  payment  to  plaintiffs,  out  of  the  sum 
of  $3,645.20  paid  Into  the  court  by  defendant 
as  the  price  of  the  land  out  of  the  Domingo 
tract,  the  sum  of  $1,822.70;  the  balance  of 
said  sum,  $1,722.50,  to  be  paid  to  defendant, 
being  the  amount  found  to  be  due  him  for 
the  $1,000  advanced  by  him  to  itlalntlffs  to 
pay  costs  of  the  partition  proceedings,  with 
Interest  thereon  according  to  the  terms  of 
the  written  contract  concerning  that  matter. 
All  of  the  costs  were  adjudged  against  de- 
fendant except  that  portion  thereof  arising 
out  of  plaintiffs'  demand  for  the  balance  of 
the  purchase  price  of  the  Santo  Domingo 
land,  which  are  adjudged  against  plaintiffs. 
From  the  Judgment  defendant  presoitB  this 
appeal. 

The  following  findings  of  fact  of  the  trial 
court  are  approved  and  adopted  by  us,  em- 
bracing all  of  the  court's  findings;  none  of 
the  objections  thereto  in  the  appellant's  brief 
being  sustained: 

"(1)  That  the  plaintiffs  in  this  case  now 
own,  and  are  entitled  to,  all  the  rights  and 
cause  of  action  of  one  Gertrudis  G.  Martinez 
(also  known  as  Gertrudis  Garcia  de  Marti- 
nez) hereinafter  mentioned,  who  was  their 
ancestress,  and  who  is  now  dead,  and  of 
whom  they  are  the  sole  heirs  at  law. 

"(2)  That  on  August  1,  1899,  these  plain- 
tiffs and  said  Gertrudis  G.  Martinez  entered 
Into  a  written  contract  with  the  defendant, 
Charles  Well,  bearing  that  date,  whereby 
they  contracted  to  sell  to  the  said  Charles 
Well  30,270  acres  of  land,  more  or  less,  sit- 
uated in  Starr  county,  Tex.,  embracing,  among 
other  tracts  and  parcels  of  land,  as  recited 
In  said  contract,  5,412  acres  of  land  out  of  an 
eight-league  tract  of  land  in  said  county,  call- 
ed 'Agua.Nueva  de  Arriba,'  and  4,087  acres 
out  of  a  flve-leagne  tract  of  land  in  the  same 
county,  called  'La  Norla  de  Santo  Domingo,' 
for  a  consideration  of  $1  per  acre,  to  be  paid 
on  the  delivery  of  possession  of,  and  a  good 
and  sufiBdent  deed  to,  said  premises,  and  a 
title  thereto  satisfactory  in  all  respects  to  de- 
fendant. The  parties  therein  further  declar- 
ing their  understanding  that  'all  of  said  30,- 
370  acres.  Intended  to  be  conveyed  by  this 
contract,  are  situated  in  one  solid  body,  and 
If  it  is  discovered  that  they  are  not  so  situat- 
ed, then  the  party  of  the  second  part  may, 
at  bis  option,  refuse  to  take  any  of  the  lands, 
or  may  take  all  of  them,  or  any  portion  there- 
of, as  he  may  elect,  if  the  parties  thereto  are 
satisfied,'  and  that  any  of  said  tracts  that 
are  not  partitioned  may  be  considered  by 
said  Well,  defendant  herein,  as  Imperfect  ti- 
tle, and  that  the  other  parties  thereto  shall 
proceed  to  have  them  duly  partitioned,  and 
that  they  shall  also  hare  said  30,370  acres 
surveyed  in  one  solid  body,  and  Incorporate 
the  field  notes  of  the  survey  in  their  deed; 
said  contract  being  the  same  as  attached  In 
full  to  and  made  'Exhibit  A,'  to  plaintiffs' 


first  and  second  original  petition,  and  alM> 
by  defendant  made  a  part  of,  and  an  exhibit 
to,  defendant's  first  amended  original  answer. 

"(3)  That  at  the  time  of  making  said  con- 
tract on  August  1,  1899,  the  said  Agua  Nueva 
de  Arriba  and  La  Norla  de  Santo  Domingo- 
tracts  were  unpartitloned,  as  also  was  an- 
other grant  called  'Palitos  Blancos,'  contain- 
13,471  acres,  out  of  which  4,715  acres  were 
to  be  conveyed  under  said  contract 

"(4)  That  thereafter,  on  or  about  October 
1,  1899,  plalnUffs'  titles  to  all  of  said  lands 
were  approved  by  the  defendant,  and  that 
plaintiffs  thereupon  had  said  lands  surveyed 
In  one  solid  body,  and  that  said  survey  wa» 
also  approved  by  the  defendant,  and  that 
thereafter,  to  wit,  on  December  4,  1899,  the 
platntlfCs  and  said  Gertrndis  de  Martinez  ex- 
ecuted and  delivered  to  the  defendant  a  gen- 
eral warranty  deed  conveying,  or  purporting 
to  convey,  all  of  the  lands  included  within 
the  field  notes  of  said  surrey,  being  31,596.14 
acres,  and  emtotdng  5,904  acres  out  of  the 
said  Agua  NTieva  de  Arriba  tract,  3,523.1 
acres  out  of  the  said  La  Norla  de  Santo  Do- 
mingo tract,  and  4,246.64  acres  out  of  said 
Palitos  Blancos  grant,  which  deed,  notwith- 
standing a  number  of  variations  in  the  quan- 
tity of  land  conveyed  in  the  various  tracts 
and  parcels,  was  accepted  by  the  defendant 
as  a  suflldent  compliance  with  their  said 
contract  as  to  sudi  quantity;  said  deed  be- 
ing the  same  as  attached  in  full  and  made 
'Exhibit  B'  to  both  plaintiffs'  first  and  second 
amended  original  petitions,  and  also  by  de- 
fendant made  part  of,  and  an  exhibit  to,  de- 
fendant's first  amended  original  answer. 

"(5)  That  at  the  time  of  the  execution  of 
said  deed,  dated  Decemter  4, 1899,  and  of  lt» 
acceptance  by  defendant,  Weil,  the  said  La 
Xoria  de  Santo  Domingo,  Agua  Nueva  de 
Arriba,  and  Palitos  Blancos  grants  were  eacb 
and  all  unpartitloned,  and  this  fact  was  then 
knovra  to  said  defendant,  Weil. 

"(6)  That  the  agreed  purchase  price,  pro- 
vided for  in  said  contract  of  August  1,  1899, 
at  the  rate  of  $1  per  acre,  for  the  said  land 
in  the  said  Agua  Nueva  de  Arriba,  La  Xoria 
de  Santo  Domingo,  and  Palitos  Blancos,  ag- 
gregating 13,683.74  acres,  was  not  paid  at 
the  time  aforesaid  deed  was  delivered,  said 
three  tracts  or  grants  being  then  still  un- 
partitloned, but  that  the  defendant  on  said 
December  4,  1899,  executed  and  delivered  to 
these  plaintiffs  and  to  said  Gertrudis  Garcia 
de  Martinez  a  certain  instrument  in  writ- 
ing, t>earing  that  date,  wherein  and  where- 
by, after  reciting  said  conveyance  of  even 
date  to  him,  and  his  payment  for  the  remain- 
der of  said  lands,  and  further  redtlng  that 
the  payment  for  said  lands  in  said  Palltoa 
Blancos  grant  had  also  been  arranged  and 
receipted  for,  the  said  defendant,  Charles 
Well,  acknowledged,  expressly  agreed  to,  and 
created,  and  gave  plaintiffs  a  vendor's  lien 
upon,  the  said  lands  in  said  Agua  Nueva  de 
Arriba  and  La  Norla  de  Santo  Domingo 
tracts,  to  secure  the  payment  of  the  purchase 
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price  thereof  as  jnorlded  for  In  tbe  afor«- 
MiM  contract  of  sale  of  Anput  1,  1899,  and 
nudertook  and  obligated  himself  to  pay  the 
amonnta  of  the  aald  purchase  price  of  said 
lands  respectively.  In  the  city  of  Corpus 
Chrlstl.  Tex.,  upon  the  execution  or  secur- 
ing deeds  or  decrees  of  partition,  or  both,  of 
aald  lands,  between  all  the  parties  Interested 
in  said  Agua  Nueva  de  Arriba  and  La  Noria 
de  Santo  Domingo  tracts,  or  eitho:  of  them, 
and  nptm  the  execution  and  delivery  of  a 
complete  release  from  this  Instrument,  and 
the  said  vendors  to  secure  such  deeds  or  de- 
crees of  partition,  and  to  have  set  apart  to 
him  or  them  therein  those  portions  of  said 
two  tracts  respectively  that  were  Included  In 
the  aforesaid  deed  of  conveyance  to  him,  and 
he  to  remain,  meanwhile.  In  the  possession 
of  said  premises,  without  rent  or  charge; 
said  contract  creating  and  giving  said  ven- 
dor's Uoi  being  the  same  as  attached  in  full 
to,  and  made  'Exhibit  C  to  both  plaintiffs' 
fint  and  second  amended  original  petitions, 
and  also  i>y  defendant  made  part  of,  and  an 
exhibit  to,  defendant's  first  amended  original 
answer. 

"(7)  That  thereafter,  to  wit,  in  the  year 
of  1900,  the  said  Palltos  Blancos  grant  was 
partitioned,  and  said  4,256.64  acres  therein 
fully  paid  for  by  defendant  to  plaintiffs  at 
the  price  fixed  in,  and  according  to,  said  con- 
tract of  August  1,  1899,  save  a  part  thereof 
held  ont  by  agreement  of  the  parties. 

"(8)  That  on  May  1,  1901,  defendant  paid, 
or  advanced,  to  plaintiff,  the  sum  of  |1,000 
to  be  used  In  procuring  the  partition  of  said 
tracts  of  Agna  Nueva  de  Arriba  and  La  No- 
ria de  Santo  Domingo;  said  sum  (by  written 
agreement  of  that  date  between  the  parties 
hereto)  to  bear  Interest  from  said  date  at 
the  rate  of  10  per  cent  per  annum  until  a 
settlement  should  be  bad  with  the  plaintiffs 
for  the  balance  of  the  purchase  price  on  said 
lands  under  the  terms  of  said  vendor's  lien 
alillgatlon  of  December  4,  1899,  and  together 
with  such  Interest  to  be  credited  on  said  ven- 
dor's lien  obligation,  and  the  said  sum  with 
iDterest  being  further  secured  by  the  written 
obligation  of  J.  R.  Monroe  and  F.  W.  Sea- 
bory,  dated  said  May  1,  1901,  whereby  they 
boand  themselves  to  the  said  Charles  Well 
that  he  should  have  the  aforesaid  credit  on 
said  vendor's  lien  obligation,  and  In  default 
of  said  credit,  or  the  payment  to  him  of  the 
sum  and  Interest,  they  promised  to  pay  to 
said  Charles  Weil  the  aforesaid  sum  with  in- 
terest, and  10  per  cent  attorney's  fees,  and 
said  written  agreement  and  written  obliga- 
tion being  the  same  Instruments  attached  In 
fall  to  and  made  'Exhibit  A'  to  defendant's 
tint  and  second  original  answer. 

"(9)  That  in  the  year  1900  a  suit  was  In- 
stitnted  in  the  district  court  of  Starr  county, 
Tex.,  for  the  partition  of  said  La  Noria  de 
Santo  Domingo  five-league  tract  of  land,  but 
was  sabseqnently  dismissed,  and  that  there- 
fore, hi  the  year  1907,  these  plaintiffs,  with 
the  many  co-tenants   and  owners  of  said 


tract  filed  another  suit  in  the  district  court 
of  Nueces  county,  Tex.,  for  the  partition  of 
said  tract  said  suit  being  numbered  4,306, 
and  entitled  John  H.  Houghton  et  aL  v. 
Charles  Well  (the  defendant  herein),  and  oa 
July  6,  1908,  secured  a  final  decree  of  parti- 
tion by  this  court  of  the  said  tract  of  land, 
whereby  ttfere  was  allotted  and  set  part  of 
said  Charles  Weil,  as  holding  the  equitable 
and  possessory  title  thereto  under  convey- 
ance reserving  a  vendor's  lien,  and  to  these 
plaintiffs.  In  common  among  themselves,  as 
the  holders  of  the  legal  title  thereto,  reserv- 
ed in  the  aforesaid  conveyance  to  said  Charles 
Well,  to  3,545.2  acres  of  land  out  of  said 
tract  as  and  being  share  No.  9  of  said  parti- 
tion. That  said  decree  of  partition  is  the 
same  as  Introduced  in  evidence  by  plaintiffs 
upon  the  trial  of  the  present  suit  That  no 
demand  was  made  by  plaintiffs  of  defendant 
for  the  purchase  price  of  said  land  In  said 
La  Noria  de  Santo  Domingo  tract,  nor  was 
there  any  release  of  the  said  vendor's  Hen 
on  said  land  offered  or  tendered  to  him  by 
plaintiffs  prior  to  the  judgment  herein,  nor 
did  defendant  at  any  time  before  or  after 
said  partition  offer  to  pay  or  tender  the  pur- 
chase money  thereof  until  the  tender  In 
court  hereinafter  mentioned. 

"(10)  That  the  defendant  In  his  first  amend- 
ed original  answer  filed  herein  on  July  15, 
1908,  alleged  that  he  tendered  Into  court  the 
amount  of  the  purchase  price  of  the  said 
3,545.2  acres  of  land  In  said  share  No.  9,  in 
the  said  La  Noria  de  Santo  Domingo  tract, 
and  thereafter,  to  wit,  on  July  21,  1908,  did 
In  fact  tender  into  court  and  pay  over  to  the 
clerk  of  this  court  the  sum  of  $1,822*98  for 
and  as  the  full  amount  of  the  purchase  price 
as  provided  in  said  contract  of  sale  between 
himself  and  plaintiffs  of  August  1,  1899,  of 
said  3,545.2  acres  of  land,  at  the  rate  of  fl 
per  acre,  after  deducting  therefrom  the  afore- 
said sum  of  $1,000,  with  interest  thereon 
from  May  1,  1901,  to  said  July  21,  1908,  at 
the  said  rate  of  10  per  cent  per  annum ;  and. 
the  court  now  here  finds  the  amount  of  said 
purchase  price,  after  making  such  deduction, 
to  be  $1,822.70. 

"(11)  That  in  the  year  1900  these  plalntlfiCs, 
together  with  said  Gertrudls  O.  Martinez, 
and  said  Charles  Well,  and  more  than  100 
other  co-tenants  and  owners  In  the  same 
tract  Instituted  In  the  district  court  of  Starr 
county,  Tex.,  a  suit  for  the  partition  of  the 
Agua  Nueva  de  Arriba  tract  said  suit  being 
numbered  575  on  the  docket  of  said  court, 
entitled  Lazaro  Ramlnez  et  aL  v.  Manuel 
Guerra  et  al.,  and  thereafter,  to  wit  on 
March  20,  1902,  a  final  decree  of  partition  of 
the  said  tract  was  rendered  by  said  court  in 
the  aforesaid  cause,  and  In  said  decree  there 
was  allotted  and  set  apart  to  said  Charles 
Well,  as  holding  the  equitable  possessory  ti- 
tle, and  to  these  plaintiffs  (the  said  Gertrudls 
G.  Martinez  having  died  pending  said  suit) 
as  holding  the  legal  title  thereto,  to  5,904 
acres  of  land  out  of  said  tract  being  share 
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41,  of  said  partitloii,  as  described  In  plain- 
tiffs' first  and  second  amended  original  par- 
titions, and  with  the  following  metes  and 
bounds,  as  set  out  In  said  decree  and  In  said 
petitions,  to  "wlt:  'Beginning  at  a  stake  7,555 
▼aras  N.  89%*  W.  from  a  rock  and  cement 
mound,  the  northeast  comer  of  this  said  8 
league  tract  of  land.  Thence  N.  89%*  W., 
2,500  varas,  to  the  northwest  comer  of  this 
tract  Thence  S.  2%°  W.,  13,843  TSras,  to  a 
stake,  the  northwest  comer  of  share  No.  17 
for  the  southwest  comer.  Thence  S.  89%* 
E.,  2,600  varas,  to  the  northeast  corner  of 
share  No.  17.  Thence  N.  2%°  E.,  13,343  var- 
as, to  the  place  of  beginning.'  That  said 
Agua  Nueva  de  Arriba  tract  was  described 
In  said  decree,  of  partition  as  a  tract  of  35,- 
678  acres  of  land  In  Starr  county,  Tex.,  com- 
monly known  as  the  'Agua  Nueva  de  Arriba' 
tract,  and  being  abstract  No.  147  for  Starr 
county,  containing  eight  square  leagues  of 
land,  more  or  less,  confirmed  to  Jose  Miguel 
Ramlnez,  as  confirmation  No.  39  for  Starr 
county  by  an  act  of  the  Legislature  of  Tex- 
as, approved  Febmary  10,  1852  [Laws  1852, 
p.  63,  c.  71],  entitled  'An  act  to  relinquish  the 
right  of  the  state  to  certain  lands  therein 
named,'  and  as  patented  by  patent  No.  2, 
volume  11,  Issued  March  23,  1854,  said  tract 
being  bounded  on  the  north  by  the  'Palltos 
Blancos'  tract,  originally  granted  to  Rafael 
Garssa  Sals  and  by  various  640-acre  surveys; 
on  the  east  by  the  'Las  Animas'  tract,  orig- 
inally granted  to  Brano,  Nicholas,  and  Matl- 
as  Garsla  y  Garza ;  on  the  south  by  the  'Agua 
Nueva  de  Abajo'  tract,  originally  granted  to 
Juan  Manuel  Ramlnez,  and  on  the  west  by  a 
tract  called  'Santo  Domingo  de  Abajo,'  orig- 
inally granted  to  Dlonlcio  de  la  Garza.  And 
that  said  decree  of  partition  is  the  same  as  In- 
troduced in  evidence  by  plaintiffs  on  the  trial 
of  this  cause,  and  that  said  defendant,  Charles 
"Well,  was  at  all  times  fully  Informed  of  the 
institution,  progress,  and  result  of  the  said 
suit  for  partition,  and  that  he,  the  said 
Charles  Well,  was  a  party  thereto,  and  toy 
the  express  terms  of  said  decree  the  title  to 
all  of  said  partition  share  No.  41  was  vested 
In  said  defendant,  Weil,  as  holding  the  equit- 
able, possessory  title,  and  to  these  plaintiffs 
as  heading  the  legal  title  thereto. 

"(12)  That  shortly  thereafter,  to  wit,  on 
or  about  April  5,  1902,  plaintiffs  presented 
defendant  with  a  copy  of  the  said  decree  and 
demanded  the  payment  of  the  purchase  price 
of  said  5,904  acres  of  land  out  of  said  'Agua 
Nueva  de  Arriba'  tract,  so  set  apart  to  him 
and  them,  in  said  i»artltlon,  to  wit,  the  sum 
of  $5,904,  and  thereafter  at  various  times 
repeated  said  demand,  and  offered  to  execute 
and  deliver  to  him,  the  defendant,  a  proper 
release  of  said  vendor's  lien  thereon,  upon 
the  receipt  of  the  purchase  money  upon  It, 
provided  In  said  contract  of  sale  of  August 
1,  1899.  That,  in  response  of  said  several  de- 
mands, defendant  refused  to  pay  said  pur- 
chase money,  and  that  the  defendant  on 
April  14, 1902,  required  of  plaintiffs  that  they 


should  have  said  decree  recorded  In  the  deed 
records  of  Starr  county,  present  evidence  oC 
payment  of  all  back  taxes  <»  said  laud,  and 
deliver  to  him,  at  Corpus  Christl,  Tex.,  a  full 
release  of  said  lien.  That  plaintiffs  thereup- 
on had  said  decree  recorded,  presented  socb 
evidence  of  payment  of  s^ld  back  taxes,  and 
on  or  about  April  20,  1902,  presented  defend- 
ant. In  said  town  of  Corpus  Christl,  Tex.,  a 
full  release  of  the  said  lien  (being  the  same 
Introduced  In  evidence  by  plaintiffs  on  the 
trial  of  this  cause),  and  demanded  the  pay- 
ment of  the  purchase  price  of  said  land,  and 
that  defendant  then  and  there  absolutely  re- 
fused to  accept  such  release,  <nr  to  make  said 
payment  That  defendant  thereafter  in  said 
month  of  April,  1902,  demanded  and  requir- 
ed of  plaintiffs  the  production  and  delivery  to 
him  for  examination  of  the  original  map  of 
said  Agua  Nueva  de  Arriba  partition,  and 
that  the  plaintiffs  so  secured  and  delivered 
to  him  the  said  map,  being  the  same  map  In- 
troduced In  evidence  by  plalntltCs  on  the 
trial  of  this  cause.  That  defendant  then,  on 
or  about  May  10,  1902,  required  of  plaintiffs 
that  they  should  have  said  partition  share 
No.  41  reerurveyed  by  a  suireyor  of  defend- 
ant's selection,  and  that  plaintiffs  then  had 
the  said  share  so  resurveyed  on  the  ground 
by  one  C.  F.  H.  voo  Blucher,  selected  by  de- 
fendant and  that  the  survey  was  made  by 
said  Blucher,  and,  as  reported  by  him,  show- 
ed that  the  said  share  No.  41,  as  staked  oat 
on  the  ground,  Included  about  5,400  acres  of 
the  said  5,904  acres  of  land  described  and  in- 
cluded In  plaintiffs'  said  deed  of  December 
4,  1899,  together  with  a  strip  of  additional 
land  on  the  east  but  failed  to  include  a  strip 
of  between  100  and  200'  acres  on  the  south, 
out  of  said  5,904  acres  so  described  In  said 
deed,  and  also  left  to  the  west  of  said  share 
No.  41,  and  between  It  and  the  said  'Santo 
Domingo'  grant  originally  granted  to  Dlonl- 
cio de  la  Garza  (an  adjoining  part  of  which 
grant  was  conveyed  to  defendant  in  said 
deed  of  December  6,  1899),  a  strip  of  about 
360  acres,  running  its  whole  length,  and  di- 
viding said  share  from  the  other  lands  In- 
cluded and  described  In  said  deed,  and  said 
strip,  if  It  really  exists,  preventing  said  share 
from  being  in  a  solid  body  with  said  'Santo 
Domingo  de  Abajo'  lands ;  said  strips  being 
as  shown  on  Blucher's  map  as  'A'  and  'B,' 
offered  in  evidence  by  plaintiffs  on  the  trial 
of  this  cause. 

"That  thereafter,  during  the  months  of 
June,  July,  and  August  1902,  plaintiffs  fre- 
quently demanded  of  defendant  the  payment 
of  said  $5,904,  which  payment  defendant 
th^i  and  th«-e  refused  to  make,  and  assign- 
ed to  plaintiffs,  as  his  sole  reason  for  such 
refusal,  the  same  matters  and  reasons  as  lat- 
er assigned  by  him  on  October  3,  1902,  and 
as  hereinafter  fully  set  out  That  on  or  short- 
ly before  the  3d  day  of  Octobw,  1902,  the 
said  plaintiffs  tendered  to  defendant  In  the 
city  of  Corpus  Christl,  Tex.,  their  deed  and 
release  In  due  form,  dated  December  8,  iSOZ, 


Digitized  by  VjOOQIC 


TO) 


WEIL  T.  MARTINEZ. 


123 


Mug  the  aame  «■  attached  to,  and  made 
'Exhibit  D,'  both  to  plaintiffB'  first  and  sec- 
ond amended  original  petitions,  wherein  they 
wnTeyed  to  defendant  all  of  said  share  No. 
41,  aa  described  In  said  decree  of  partition, 
and  released  the  aforesaid  vendor's  lien  on 
the  said  8,904  acres,  as  deecribed  and  created 
In  the  aforesaid  deed  and  Tender's  lien  ob- 
llsatlon  of  date  December  4,  1890,  and  that 
on  aald  October  3,  1902,  the  defendant  abso- 
Intely  refused  to  accept  said  deed  and  re- 
lease, or  to  pay  the  said  pnrcbase  money  ft>r 
aald  Agna  Nneva  de  Arriba  land,  and  assign- 
ed to  plalntUfs,  as  his  sole  reason  for  snch 
refusal,  the  fact  that  said  original  contract 
prorided  that  all  of  the  land  should  be  in  a 
solid  body,  and  that  tlie  Instrument  tendered 
(ailed  to  comply  with  that  requirement,  and 
that  the  aforesaid  strip  found  by  said  O.  H. 
F.  Ton  Blncher,  between  said  share  No. 
41  and  the  remainder  of  said  land,  did,  in 
(act,  exist,  and  did.  In  fact,  prevent  share 
No.  41,  from  being  In  a  solid  body  with  said 
other  lands,  as  required  by  the  aforesaid 
contract  of  sale.  And  that  at  various  other 
Umes,  before  the  institution  of  this  suit  and 
thereafter,  the  defmdant  has,  continuously 
and  absolutely,  failed  and  refused  to  pay 
said  sum  of  money,  or  to  take  said  share  No. 
41,  at  all  times  basing  his  refusal  solely  on 
tbe  grounds  so  alleged  by  him  on  October  3, 
1902,  that  said  share  No.  41,  was,  as  afore- 
said, not  tn  a  solid  body  with  the  other  lands 
tforesaid,  as  required  by  said  contract  of 
tale. 

"That  plaintiffs,  at  the  time  of  such  re- 
(asal,  declared,  and  have  ever  since  declar- 
ed, that  they  were  satlsfled  with  the  afore- 
said action  of  the  defendant  in  exercising  his 
option,  under  said  contract  of  sale,  of  refus- 
ing to  take  the  said  share  No.  41,  and  they, 
laid  plaintiffs,  at  said  times  of  refusal,  de- 
manded of  defendant  that  he  return  and  re- 
conrey  to  them  their  said  land,  together  with 
any  interest  he  mlglit  have  therein,  or  that 
he  release  them  from  any  incumbrance  or 
clond  existing  thereon  by  reason  of  the  con- 
tracts and  conveyance  afpresaid,  but  that 
defendant,  on  said  October  3,  1902,  and  on 
the  other  occasions  aforesaid  of  his  refusal 
to  take  said  lands  and  pay  said  sum  of  mon- 
ey, refused,  and  has  ever  since  refused,  to 
eieente  such  reconveyance  or  release,  or  to 
deliver  up  said  land. 

"(13)  That  the  defendant,  Charles  Weil,  en- 
tered Into  possession  of  all  the  lands  describ- 
ed in  the  aforesaid  deed  of  December  4,  1899, 
on  or  abont  February  1, 1900,  and  that  he  has 
bad  continuous  and  exclusive  possession  of 
all  of  said  lands  from  that  date  to  date  of 
jadgment  herein,  using  the  same  as  a  pasture 
and  grazing  cattle,  etc.,  thereon,  and  having, 
holding,  and  using,  within  the  fences  of  his 
■aid  pasture,  not  less  than  5,760  acres  of  land 
oat  of  said  Agna  If  ueva  de  Arriba  tract,  and 
ODt  of  said  partition  share  No.  41  thereof, 
"niat  the  said  defendant,  Charles  Well,  has 
had  and  lield  mcb  omtlnnouB  and  exclusive 


possession  of  all  the  land  embraced  within 
the  share  No.  41,  of  the  Agna  Nueva  de  Ar- 
riba tract,  from  April  1,  1902,  down  to  the 
date  of  Judgment  herein,  and  has,  during  said 
period,  had  tbe  sole  and  exclusive  use,  ben- 
efit, and  profit  of  the  said  lands,  and  has 
continuously  used  the  same  as  a  part  of  bis 
pasture,  and  for  grazing  cattle  thereon.  That 
the  said  share  No.  41  is  at  present  of  the 
fair  market  value  of  at  least  ^  per  acre,  and 
that  the  fair  and  reasonable  rental  value  of 
the  said  land  in  said  share  No.  41,  from  April 
5,  1902,  to  the  date  of  Judgment  herein,  is 
not  less  than  10  cents  per  acre  per  annum 
average  through  said  period,  and  that  the 
value  of  the  rentals  of  said  share  No.  41  dur- 
ing said  period,  as  aforesaid,  amount  to  the 
sum  of  13,739.20  at  said  rate  of  10  cents  per 
acre  per  annum. 

"(14)  That  at  various  times  before,  dur- 
ing, and  subsequent  to,  the  making  of  the 
aforesaid  contract  of  sale,  deed,  and  vendor's 
Hen  obligation,  and  tbe  delivery  of  posses- 
sion of  the  said  premises,  the  plaintiffs  and 
the  defendant  made  and  had  various  verbal 
agreements  and  understandings  in  regard  to 
building  and  rebuilding  of  fences  on  the  outer 
line  of  the  lands  sold  by  plalntlfTs  to  defend- 
ant. That  there  is  an  Irreconcilable  conflict 
between  the  parties  thereto  as  to  the  terms 
of  such  agreements  and  understandings.  But 
the  court  finds  that  none  of  said  understand- 
ings and  agreements  were  reduced  to  writing, 
or  incorporated  in  any  of  tbe  former  con- 
tracts in  writing  made  by  and  between  the 
partlee^  but  that  all  of  the  same  were  col- 
lateral and  additional  agreements  and  under- 
standings, and  not  at  all  intended  by  the  par- 
ties to  be  Ingrafted  as  conditions  on  the 
aforesaid  contract  for  the  sale  of  said  lands, 
or  for  the  aforesaid  deed,  or  vendor's  Uen 
obligation. 

"(15)  That  the  said  defendant,  (Tharles 
Weil,  after  taking  possession  of  said  lands, 
including  said  share  No.  41,  In  the  partition 
of  the  Agua  Nueva  de  Arriba  tract,  and  be- 
fore the  filing  of  this  suit  constructed  a  well 
and  watering  place  on  said  share  No.  41  at 
a  cost  to  him  of  $750,  and  also  ran  two  cross- 
fences  across  the  whole  of  said  ranch,  from 
the  west  line  of  the  said  land  In  said  La 
Noria  de  Santo  Domingo  grant  to  the  east 
line  of  said  land  In  said  Agua  Nueva  de  Ar- 
riba tract,  at  a  cost  to  him  of  $525,  for  the 
part  thereof  on  said  share  No.  41." 

The  first  assignment  of  error  is  addressed 
to  the  action  of  the  court  In  overruling  ths 
general  demurrer,  and  cannot  be  sustained. 
Appellees'  right  to  recover,  iond  the  Judgment 
of  the  court,  are  not  based  upon  their  hav- 
ing had  the  land  out  of  the  Arriba  grant  so 
partitioned  as  to  embrace  exactly  the  land 
conveyed  by  the  deed,  but  upon  appellant's 
refusal  to  teke  and  pay  for  the  land  so  par- 
titioned, In  the  exercise  of  his  option  to  do 
so,  acquiesced  in  by  appellees  as  set  out  in 
the  contract  of  sale,  which  clearly  appears 
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to  have  been  In  tbe  mlndB  of  the  partleB 
through  the  entire  transaction.  Having  elect- 
ed not  to  take  and  pay  for  ttiis  tract,  and 
appellees  having  acquiesced  therein  in  equi- 
ty and  good  conscience,  appellant  could  not 
Iceep  the  land.  Appellant's  contention,  which 
goes  to  the  root  of  his  defense,  is  that  tbe 
contract  of  sale  containing  this  option  provi- 
sion, as  shown  in  our  findings  of  fact,  was 
entirely  abrogated  by,  and  of  no  obligatory, 
force  after,  the  execution  of  the  deed  ven- 
dor's lien  contract,  and  that  appellees  were 
bound,  without  reservation  or  condition,  to 
have  such  partition  made  as  was  approved 
by,  and  satisfactory  to,  appellant,  and  that 
until  this  was  done  appellant,  while  holding 
the  land,  as  conveyed  by  his  deed,  was  not 
required  to  pay  for  it.  To  this  we  cannot 
agree.  The  third  special  exception  to  the  pe- 
tition clearly  shows  that  it  was  not  so  un- 
derstood, but  that  the  terms  and  obligations 
of  the  original  contract  of  sale,  with  regard 
to  these  unpartitloned  lands,  remained  a  part 
of  the  contract  and  agreement  of  the  par- 
ties. This  contract  contains  the  only  ob- 
ligation to  have  these  lands  so  partition- 
ed as  to  lie  in  one  solid  body,  the  failure 
to  do  which  is  shown  to  have  'been  the  sole 
objection  on  the  part  of  appellant  to  take 
the  Arriba  tract,  partitioned  as  share  41 ;  it 
being  claimed  that  this  tract  was  separat- 
ed from  the  other  land  by  a  narrow  strip. 
Throughout  his  pleadings  appellant  refers  to 
the  failure  of  appellees  to  comply  with  the 
provisions  of  his  said  "contract"  and  "agree- 
ments," referring  to  both  the  original  contract 
of  sale  and  the  agreement  contained  in  the 
vendor's  Hen  contract  It  was  shown  that 
the  Arriba  lands  were  unpartitloned,  and  that 
appellees,  as  owners  of  undivided  Interests, 
could  not  absolutely  control  surti  partition, 
and  take  their  shares  where  they  chose.  It 
was  to  cover  the  contingency  of  their  failure 
to  have  the  land  so  partitioned  as  to  include 
exactly  the  land  embraced  in  the  deed  out  of 
this  tract,  and  forming  a  solid  body  with  the 
other  land  conveyed,  that  the  option  agree- 
ment was  made,  and,  as  to  this  land,  this 
Contingency  still  remained  after  the  execu- 
tion of  the  deed.  The  partition  had  been 
made  and  was  binding  upon  all  of  the  par- 
ties to  it.  The  evidence  tends  strongly  to 
show  that  plaintiffs  Intended  to  have  the  Ar- 
riba land  so  partitioned  as  to  include  in  share 
41,  awarded  to  appellant,  the  land  embraced 
in  their  deed,  and  thought  they  had  done  so. 
The  petition  presented  a  good  cause  of  ac- 
tion, and  the  court  did  not  err  in  overruling 
tbe  general  demurrer. 

This  practically  disposes  of  this  appeal, 
except  as  to  certain  minor  details,  as  every 
material  fact  alleged  in  tbe  petition  was 
found  in  the  trial  court,  upon  sufficient  evi- 
dence, in  favor  of  appellees. 

Without  expressly  so  deciding,  it  suggests 
itself  to  us  that,  even  if  the  original  contract 
is  not  to  be  considered  as  of  any  obligatory 


force  after  tbe  szecation  of  the  deed  and 
vendor's  lien  contract,  the  land  having  I>eeii 
partitioned  by  the  decree,  and  the  interest 
of  appellees  absolutely  settled  heyond  the  pos- 
sibility of  recall,  if  thereby  It  is  placed  be- 
yond the  power  of  appellees  to  comply  strict- 
ly with  their  contract,  at>solute  as  claimed 
by  appellant,  he  could  not  in  such  case  z«- 
tain  his  right  under  the  deed  to  that  part 
of  the  Arriba  land  embraced  therein  and  re- 
fuse to  pay  for  tbe  same,  but  would  either 
have  to  consmt  to  a  rescission  of  this  con- 
tract, or  pay  for  the  land,  and  rely  npon  an 
action  of  damages  for  failure  on  Oie  part  of 
app^lees  to  comply  with  their  said  contract. 
This  appellant  did  not  seek  to  do,  but  sought 
to  keep  the  land  and  the  money  also,  until 
appellees  complied  with  what  is  manifestly 
a  practically  impossible  condition. 

We  have  discussed  these  questions,  as  they 
arise  upon  the  general  demurrer,  at  greater 
length  than  would  have  otherwise  been  nec- 
essary, for  the  reason  that  here  is  the  pith 
of  appellant's  case  as  presented  by  tbe  plead- 
ings and  evidence. 

Tbe  court  did  not  err  in  overruling  the 
first  special  exception,  that  the  petition  did 
not  sufficiently  describe  the  land  and  was  too 
vague,  uncertain,  and  Indefinite.  The  second 
assignment  of  error,  presenting  the  point,  is 
without  merit. 

What  we  have  said  in  discussing  tbe  first 
assignment  renders  any  discussion  of  tbe 
third  assignment  unnecessary,  and  it  is  over- 
ruled. 

The  third  special  exception  to  the  petition 
is,  in  substance,  that  the  petition  shows  that 
tbe  title  to  the  land  had  been  accepted  by 
appellant,  and  had  been  followed  by  an  ol>- 
ligation  in  writing  whereby  tbe  conditions 
of  the  original  contract  of  sale,  in  so  far  as 
they  had  not  been  complied  with  by  appellees, 
were  renewed,  and  the  appellees  bound  them- 
selves to  comply  with  said  conditions,  and 
the  petition  fails  to  allege  a  compliance  with 
such  conditions.  The  exception  was  not  well 
taken.  The  right  of  recovery  was  rested  up- 
on an  entirely  different  ground,  to  wit,  the 
refusal  of  appellant  to  take  and  pay  for  the 
land,  thereby  exercising  tbe  option  reserved 
by  him  in  tbe  contract 

There  is  no  merit  in  tbe  fourth  assignment, 
nor  in  tbe  fifth  assignment,  that  by  tbe  al- 
legations of  tbe  petition  it  appeared  tliat  ap- 
pellees bad  not  complied  with  the  general 
warranty  of  title  In  the  deed. 

Hie  sixth,  seventh,  eighth,  ninth,  and  tenth, 
assignments  of  error  and  propositions  there- 
under do  not  require  any  further  discussion, 
after  what  has  been  said  in  disposing  of 
other  assignments,  and  are  severally  over- 
ruled. 

By  the  eleventh  assignment  of  error  appe- 
lant assails  the  findings  of  ftict  of  tbe  trial 
court  as  set  out  In  the  second  paragraph 
thereof,  on  the  ground  that  there  is  no  evi- 
dence to  sustain  the  same.    The  propooltlOB 
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ander  this  assignment  Is  that:  "A  finding  of 
fact  hf  tbe  court  shoal  d  reflect  the  spirit  and 
aabstance  of  the  matters  from  which  he 
finds,  otherwise  the  finding  Is  Insufficient  and 
should  not  be  sustained."  The  proposition 
presents  a  question  entirely  different  from 
that  presented  by  the  assignment  The  state- 
iD«it  does  not  pretend  to  show  from  the  eyl- 
dence  that  the  facts  so  found  by  the  trial 
eoort,  being  really  the  substance  of  certain 
•contracts  Introduced  In  evidence  and  referred 
to  as  part  of  the  findings,  are  not  supported 
by  the  evidence.  The  assignment  will  not  be 
considered.  Our  approval  and  adoption  of 
the  court's  findings  of  fact  operate  to  overrule 
this  and  other  assignments  addressed  to  cer- 
tain portions  of  such  fact  findings  as  not 
supported  by  the  evidence. 

What  la  said  with  regard  to  the  eleventh 
assignment  applies  also  to  the  twelfth  and 
thirteenth  assignments. 

Objection  Is  made  by  the  sixteenth  assign- 
ment of  error  to  the  conclusions  of  fact  set 
out  In  the  eleventh'  paragraph  of  such  conclu- 
sions. The  statement  under  the  proposition 
rtfers  alone  to  the  finding  that  "at  all  times 
the  defendant,  Charles  Well,  was  fully  in- 
formed of  the  institution,  progress,  and  re- 
solt  of  the  said  suit  for  partition,  and  In  all 
things  fully  acquiesced  in  the  same."  In  the 
statement  Is  set  out  only  the  testimony  of 
Charles  Well,  which  tends  to  show  that  he 
left  the  whole  matter  of  the  partition  of  the 
Arriba  tract  to  appellees,  and  relied  upon 
them  wholly.  It  Is  not  stated  either  directly 
I  or  by  Inference  that  this  Is  all  the  evidence 
on  this  point.  From  all  that  appears  In  the 
statemmt  there  may  be  abundance  of  evi- 
dence in  the  record  to  contradict  Weil  and 
support  the  conclusion  of  the  trial  court 
Taking  the  entire  statement  from  the  record 
accompanying  the  assignment  as  absolutely 
true  and  sustained  by  the  record,  we  cannot 
'  say  that  the  conclusion  of  fact  referred  to  is 
not  snntorted  by  other  testimony,  the  exist- 
ence of  which  is  not,  either  directly  or  in- 
ferentially,  negatived.  If  appellant  had  stat- 
ed that  this  was  all  the  evidence  on  this 
!  point  it  wonld  have  been  taken  as  true  un- 
less denied  by  appellees,  under  rule  41.  But 
here  there  is  nothing  appellees  are  called  up- 
on to  deny. 

The  evidence  was  sufilclent  to  support  the 
finding  of  the  trial  court  set  out  in  the  seven- 
tenth  assignment,  that  appellant  gave  as  his 
sole  reason  for  refusing  to  accept  and  pay 
for  tlie  Arriba  land,  partitioned  to  blm  as 
share  41,  that  the  original  contract  of  sale 
provided  that  the  lands  should  be  in  a  solid 
body  with  the  other  lands,  and  that  there 
was  a  strip  between  this  tract  and  the  other 
lands.  Here,  as  in  the  assignment  above  re- 
ferred to,  the  statement  under  the  assignmeut 
docs  not  purport  to  give  all  of  the  testimony 
npon  the  point,  but  only  the  letter  of  Scott 
tending  to  show  that  there  were  other  rea- 
•ODs,  not  stating  them,  however.    The  testi- 


mony of  Seabury,  not  referred  to  lii  appel- 
lant's statement,  certainly  sustains  the  court's 
finding  in  the  matter  Indicated.  The  assign- 
ment is  overruled. 

The  eighteenth  asslgnmoit  assails  the  con- 
clusion of  'fact  of  the  trial  court  set  out  In 
the  thirteenth  paragraph  thereof  relating  to 
appellant's  possession  of  the  land,  the  value 
of  the  land,  and  that  the  rental  value  from 
April  5,  1902,  to  the  date  of  Judgment  is  not 
less  than  10  cents  per  acre  per  annum,  and 
that  the  value  of  the  rental  of  share  41  dur- 
ing that  period  amounted  to  $3,739.  The 
ground  of  the  objection  is  that  the  finding  is 
not  supported  by  the  evidence.  This  objec- 
tion cannot  be  sustained.  In  the  statement  it 
Is  said  that'  the  finding  Is  objected  to  because 
It  fixes  the  date  of  rent  from  April  6,  1902. 
The  assignment  does  not  present  the  question 
of  error  In  allowing  rent  from  April  5,  1902, 
but  the  only  question  of  the  sufficiency  of 
the  evidence  to  authorize  the  finding  as  to 
the  value  of  rents  from  that  date,  and  must 
be  overruled.  The  question  probably  Intend- 
ed to  be  presented  here  is  presented  in  the 
twenty-ninth  assignment  of  error. 

The  nineteenth  assignment  of  error  relating 
to  the  finding  of  fact  set  out  in  the  fourteenth 
paragraph  thereof  is  overruled  without  dis- 
cussion. 

What  we  have  said  In  disposing  of  the  first 
assignment  of  error  also  disposes  of  the  twen- 
ty-second assignment,  complaining  of  the 
court's  conclusion  of  law  that  under  the  sec- 
ond, third,  fourth,  fifth,  sixth,  and  fourteenth 
findings  of  fact  the  rights  of  the  parties  are 
fixed  and  determined  by  the  original  contract 
of  sale,  the  deed,  and  the  vendor's  lien  obliga- 
tion, and  are  not  affected  by  the  verbal  agree- 
ments or  understandings  between  them.  The 
latter  portion  of  this  finding  refers  to  certain 
verbal  agreements,  as  to  which  there  was 
some  evidence,  with  regard  to  placing  the 
fence  on  the  outside  line.  The  primary  ob- 
jection to  this  conclusion  of  law,  however,  is 
that,  upOn  the  execution  of  the  deed  and  ven- 
dor's agreement,  the  original  contract  of  sale 
was  entirely  abrogated  and  could  no  longer 
be  looked  to  in  determining  the  rights  of  the 
parties,  having  reference  entirely  to  that  part 
of  the  original  contract  with  regard  to  the 
option  of  appellant  to  refuse  to  take  any  one 
of  the  unpartltloned  tracts  without  losing  his 
right  to  take  the  balance  of  the  land  if  upon 
partition  It  was  found  to  be  not  in  a  solid 
body  with  the  others.  If  agreeable  to  appel- 
lees. In  this  contention,  as  we*  have  shown, 
we  think  appellant  ia  in  error.  The  assign- 
ment is  overruled. 

The  objections  to  certain  of  the  conclusions 
of  law  set  out  in  the  twenty-third,  twenty- 
fourth,  twenty-fifth,  twenty-sixth,  twenty-sev- 
enth, and  twenty-eighth  assignments  of  error 
do  not  require  any  farther  discussion  and  are 
overruled. 

The  twenty-ninth  assignment  may  be  con- 
sidered, in  connection  with  the  eighteenth  as- 
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slgnment,  aa  presenting,  though  not  at  all 
clearly,  the  qnestion  that,  in  estimating  the 
amount  of  rent  adjudged  to  appellees,  it  was 
error  to  allow  such  rents  from  April  5,  1902, 
The  amount  awarded  was  $3,739^0.  In  the 
decree  the  court  adjudged  to  appellees  rent 
on  the  5,904  acres  at  10  per  cent  per  annum 
from  April  1,  1902,  to  AprU,  1908,  which  he 
Bnds  to  be  $3,739.20.  The  correct  amount  of 
rent  for  that  time  would  be  $3,542.40.  The 
amount  really  adjudged  is  the  amount  which 
would  be  due  from  April  1,  1902,  to  date  of 
the  Judgment,  August  1,  190&  This  er- 
ror, however.  Is  not  pointed  out  Ux  the 
brief.  We  think  that  appellant '  should  be 
required  to  pay  rent  only  from  the  date  that 
appellees  acquiesced  in  his  refusal  to  take 
the  land,  which  appears  to  have  been  October 
3,  1902.  Up  to  this  date,  it  seems  that  appel- 
lant continued  to  make  objections  to  the 
partition,  and  appellees  continued  to  press 
blm  to  take  the  land  and  pay  for  it.  The 
Judgment  in  this  particular  will  be  reformed 
so  as  to  allow  appellees  rent  from  October  3, 
1902,  to  August  1,  1908,  the  date  of  the  Judg- 
ment, amounting  to  $3,437.40. 

We  think  that  the  Judgment  was  erroneous 
in  refusing  to  allow  appellant  pay  for  the 
improvements  placed  by  him  on  the  lands, 
and  that  the  tenth  condasion  of  law  of  the 
trial  court,  as  set  out  in  the  thirtieth  assign- 
ment of  error,  is  erroneous.  The  findings  of 
fact  show  that  appellant  entered  into  posses- 
sion of  this  land,  as  he  had  a  right  to  do  un- 
der the  contracts  between  the  parties,  relying 
upon  the  agreement  with  regard  to  the  par- 
tition, and  in  good  faith  assuming  that  the 
land  would  be  so  partitioned  as  that  there 
would  be  no  reason  for  his  refusal  to  take  it 
We  think  in  equity  he  should  have  pay  for 
permanent  and  valuable  improvements  placed 
by  him  on  the  land  in  such  circumstances. 
Patrick  V.  Roach,  21  Tex.  256;  Eberllng  v. 
Deutscher  Vereln,  72  Tex.  339,  12  S.  W.  205. 
The  Judgment  will  be  so  reformed  as  to  ad- 
Judge  to  appellant  the  value  of  such  improve- 
ments, which,  as  found  by  the  court,  is  $1,- 
225;  but  in  his  answer  he  only  claimed  as 
the  value  of  improvements  placed  on  the 
Arriba  tract,  $1,000,  and  his  recovery  must 
be  limited  to  that  amount 

In  appellant's  amended  answer,  filed  July 
15,  1908,  appellant  offered  to  pay  whatever 
the  court  might  find  to  be  due  appellees  for 
the  land  in  event  the  court  should  find  that 
appellees  bad  complied  with  their  part  of  said 
agreements  by  doing  the  things  undertaken 
to  be  done  by  them,  and  complaint  is  made 
of  the  action  of  the  court  in  not  allowing 
appellant  to  do  this  and  keep  the  land,  by 
the  decree.  No  money  was  actually  tendered 
in  court  This  conditional  offer  came  for  the 
first  time  six  years  after  the  suit  had  been 
filed,  and  after  the  land  had  very  largely 
Increased  in  value.    After  absolute  denial  of 


appellees'  right  to  demand  payment,  and  re- 
sistance of  his  claim  for  either  money  or 
land,  requiring  the  bringing  of  this  suit,  and 
persisted  in  through  the  six  years  that  the 
suit  has  been  pending,  and  after  the  large 
increase  in  value  of  the  land,  there  was  no 
equity  in  appellant's  belated  claim  thus  set 
up,  and  the  court  did  not  err  in  refusing  to 
entertain  it  Appellant  had  made  his  elec- 
tion and  must  stand  by  it  Pom.  Sp.  Perf. 
§S  407,  408;    Fullerton  v.  Doyle,  18  Tex.  8. 

The  remaining  two  assignments  of  error 
present  no  ground  for  reversing  the  Judg- 
ment and  do  not  require  further  discnssion. 
They  are  severally  overruled. 

We  find  no  grounds  for  reversing  the  Judg- 
ment and  remanding  the  cause.  The  Judg- 
ment should  be  reformed  in  the  matter  of 
rents  and  Improvements  as  herein  Indicated, 
and,  as  so  reformed,  should  be  affirmed  at 
the  costs  of  appellees,  and  it  is  so  ordered. 

Reformed  and  affirmed. 


SCANLAN  &  BARTELIi  ▼.  DAVIS. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  8.  1909. 

Appellee's  Motion  for  Rehearinc  Denied 

Dec.  22,  1909.) 

1.  Landlobd  akd  Tenant  (|  129*)— PAiLrrsK 
TO  Delivkb  Posskssion— Actions— Instbuc- 

TIONS. 

In  an  action  for  damages  for  refusing  to 
allow  plaintiff  to  occupy  a  honse  rented  of  de- 
fendants, there  _  was  evidence  that,  because  of 
defendants'  action,  plaintiff  was  obliRed  to  go 
in  search  of  another  house,  and  did  not  succeed 
in  finding  a  place  for  hetself  and  family  until 
after  dark  of  the  day  she  was  refused  admis- 
sion to  the  house  rented  of  defendants;  but 
there  was  no  evidence  to  show  how  she  went 
from  one  place  to  the  other,  nor  the  distance 
between  the  places,  nor  that  she  suffered  frona 
fatigue,  or  sustained  any  physical  pain  or  in- 
jury. Held,  that  it  was  error  to  Instruct  Ihat. 
if  the  Jury  found  for  plaintiff,  they  should  find 
in  her  favor  for  such  an  amount  as  to  compen- 
sate her  for  her  mental  and  physical  suffering, 
and  inconvenience,  if  any,  caused  by  defend- 
ants' breach  of  contract. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  {  129.*] 

2.  Appbal  and   Ebbob   (8   1064*)— Rbtiew— 
Habjtiless  Ebbob— Instbuctions. 

Where  the  verdict  for  plaintiff  appears  to 
the  appellate  court  to  be  excessive,  the  court 
cannot  say  that  an  erroneous  instruction  to  find 
in  plaintifTs  favor,  if  they  find  any  damages 
for  plaintiff,  for  such  an  amount  as  will  com- 
pensate her  for  her  mental  and  physical  suffer- 
ing and  inconvenience,  if  any,  caused  by  de- 
fendants' breach  of  contract,  did  not  induce  the 
jury  to  return  a  larger  verdict  than  they  other- 
wise would  have  found. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  !  1064.*] 

Appeal  from  Harris  County  Court;  A.  E. 
Amerman,  Judge. 

Action  by  Mrs.  Mary  V.  Davis  against 
Scanlan  &  Bartell.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  on  re- 
hearing, and  remanded. 
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Lore  &  Chaimell,  for  appellants. 
G.  Fakes,  for  app^ee. 


Mark 


PLEASANTS,  C.  7.  At  a  former  day  of 
this  term  we  affirmed  the  Judgment  of  the 
coart  below  In  this  case,  without  a  written 
opinion. 

Upon  a  re-ezamlnatlon  of  the  record.  In 
considering  appellants'  motion  for  rehear- 
ing, we  think  we  erred  In  overruling  the 
third  assignment  of  error,  which  complains 
of  the  charge  of  the  court  on  the  ground 
that  It  submitted  as  an  element  of  damage 
the  alleged  physical  suffering  of  plaintiff, 
when  there  Is  no  evidence  that  plaintiff  sua- 
tabled  any  physical  Injury  of  any  kind,  or 
was  caused  any  physical  suffering  by  the 
alleged  wrongful  acts  of  the  defendants.  It 
wag  shown  that,  by  reason  of  defendants' 
refusal  to  permit  plaintiff  to  occupy  the 
boose  she  claims  to  have  rented  from  them, 
sbe  was  obliged  to  go  in  search  of  another 
hoase,  and  did  not  succeed  in  finding  a  rest- 
ing place  for  herself  and  family  until  aft- 
er dark  of  the  day  she  was  refused  admis- 
sion to  the  bouse  she  claims  to  have  rented 
from  defendants.  There  Is  nothing  in  the 
evidence  to  show  how  she  went  from  one 
place  to  the  other,  nor  the  distance  between 
tbe  places,  and  we  cannot  say  that  the  evi- 
dence is  sufficient  even  to  show  that  she 
suffered  from  physical  fatigue,  and  there 
is  not  an  intimation  in  the  record  that  she 
sustained  any  physical  injury  or  suffered 
any  physical  pain  of  any  kind.  Under  this 
state  of  the  record,  it  was  error  for  the  trial 
court  to  give  the  Jury  the  following  Instruc- 
tlcn:  "If  you  find  any  damages  to  plaintiff, 
yon  will  find  in  her  favor  for  such  an 
amount  as  will  compensate  her  for  her  men- 
tal and  physical  suffering  and  Inconvenience, 
if  any,  caused  by  defendants'  breach  of  con- 
tract, together  with  such  expenses  as  plain- 
tiff may  have  caused  to  Incur,  if  any,  by 
virtue  of  said  breach  of  contract,  if  any." 

IV  verdict  returned  by  the  Jury  appears 
to  us  to  be  excessive  in  amount,  and  we 
cannot  say  that  this  error  in  the  charge  did 
not  Induce  the  Jury  to  return  a  larger  ver- 
dict than  they  would  have  found  but  for 
SDch  Improper  charge.  Railway  Co.  v.  Bos- 
sing, 26  S.  W.  243. 

The  motion  for  rehearing  will  be  granted, 
snd  for  the  error  indicated  the  Judgment  of 
the  conrt  below  will  be  reversed,  and  the 
cause  remanded. 


PACIFIC  EXPRESS  CO.  et  al.  v.  WATSON.f 

(Court  of  Civil   Appeals  of  Texas.     Oct.   16, 

1909.    Rehearing  Denied  Dec.  4,  1900.) 

1.  Dakagm  (I  37*)— INJORT  TO  CHiLn— Ac- 

nOH  HT  Pabbnt. 

A  parent  suing  for  a  personal  injury  to 

t  minor  child,  not  resnlting  in  his  death,  may 

only  TeooTcr  for  the  diminution  in  the  value  of 


the   child's   services   during   minority   and    the 
expenses  rendered  necessary  by  the  injury. 

[Ed.   Note.— For   other  cases,   see   Damages, 
Cent.  Dig.  $  240;   Dec.  Dig.  |  37.*] 
2.  Masteb  amo  Skbvant  (S  100*)  —  Nequ- 

OENCK— RELSASK  OF  LlABItrTT— VAUOITT. 

An  agreement  by  a  parent,  as  an  induce- 
ment to  the  employment  of  a  minor  child,  to 
hold  the  employer  harmless  for  any  injury  to 
the  child  occasioned  by  tbe  employer's  ne{;li- 
gence,  is  contrary  to  public  policy  and  void, 
whether  applied  to  active  or  passive  negligence. 
[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  166 ;   Dec  Dig.  i  lOO.*] 

Appeal  from  District  Court,  Taylor  Coun- 
ty; J.  H.  Calhoun,  Judge. 

Action  by  Mrs.  Mollie  E.  Watson  against 
the  Pacific  Express  Company  and  another. 
From  a  judgment  for  plaintiff,  defendants 
appeal.    Reversed  and  remanded. 

Wagstaff  &.  Davidson  and  Ethrldge  ft  Mc- 
Cormlck,  for  appellants.  Hardwicke  & 
Hardwlcke  and  Theodore  Mack,  for  appellee. 

DUNKLIN,  J.  While  Will  W.  Watson,  a 
minor,  was  engaged  In  tbe  service  of  the 
Pacific  Express  Company,  he  stepped  from 
an  express  car  upon  a  baggage  truck  having 
a  defective  floor,  which  defect  caused  him  to 
fall  and  sustain  Injuries.  The  truck  had 
been  left  near  the  car  by  employes  of  the 
Texas  &  Pacific  Railway  Company  and  was 
the  property  of  the  latter  company.  The  ac- 
cident happened  July  30,  1905,  at  the  Texas 
&  Paclftc  Railway  depot  in  Abilene.  Will 
Watson  attained  the  age  of  21  years  Septem- 
ber 7,  1905,  and  was  living  at  the  date  of 
trial,  September  7,  1908,  and  in  another  suit 
had  already  recovered  Judgment  in  his  own 
right  for  $10,000  as  damages  for  the  injuries 
sustained  by  him.  The  verdict  in  this  case 
was  in  plaintiff's  favor  for  $1,000. 

Upon  the  measure  of  damages  the  court 
charged  the  jury  that,  in  case  of  a  verdict 
in  favor  of  Mrs.  Watson,  then,  in  addition 
to  the  loss  of  earnings  of  her  son  during 
minority  and  the  value  of  her  services  in 
nursing  him  during  that  period,  she  should 
be  allowed  as  damages  the  reasonable  value 
of  such  pecuniary  aid  as  the  mother  had  a 
reasonable  expectation  of  receiving  from  her 
son  after  he  reached  the  age  of  21  years. 
This  charge  is  assigned  as  error  by  both 
defendants  in  the  case,  and  those  assign- 
ments are  sustained.  Doubtless  the  trial 
court  was  induced  to  give  this  instruction  by 
tbe  decision  of  Justice  Fisher,  of  the  Court 
of  Civil  Appeals,  in  the  case  of  Railway  v. 
Hall,  reported  In  34  Tex.  Civ.  App.  535,  80 
S.  W.  133,  which  seems  to  sustain  such  an 
instruction.  However,  such  a  holding  was 
not  necessary  to  a  disposition  of  the  appeal 
in  that  case,  as  it  appears  from  the  opinion 
of  the  court  that  in  the  plalntlfTs  pleadings 
no  claim  was  made  that  the  father,  who  was 
plaintiff  in  the  case,  had  a  reasonable  ex- 
pectation of  receiving  pecuniary  benefits 
from   his   injured  son,   Charles  Hall,   after 
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the  son  had  reached  the  age  of  21  years,  and 
the  court  further  held  that  the  evidence  was 
■not  of  such  a  character  as  to  warrant  a  ver- 
■dlct  in  plalntitrs  favor  as  to  that  Item  of 
•damages. 

The  case  of  Railway  v.  Johnson,  99  Tex. 
537,  90  S.  W.  164,  was  one  In  which  the 
mother  sned  for  damages  for  personal  Inju- 
ries to  her  minor  son,  and  our  Supreme 
<3ourt  used  the  following  language:  "Over 
the  objection  of  the  defendant,  the  court  ad- 
mitted evidence  to  show  that  Mrs.  Alice 
Johnson  depended  upon  her  work  for  a  liv- 
ing. The  decisions  relied  on  to  sustain  this 
ruling  were  made  In  cases  In  which  the 
plalntlfTs  sued  for  damages  resulting  frOm 
the  death  of  relatives  In  which  their  rights 
of  action  and  measure  of  damages  consist- 
ed of  the  value  of  pecuniary  benefits  or  con- 
tributions which  they  would  have  received 
from  the  deceased  bad  they  lived;  and  evi- 
dence of  the  necessity  for  such  help  arising 
from  the  poverty  of  the  plaintiffs  tended  to 
show  the  probability  that  It  would  have 
been  extended.  International  &  O.  K.  R.  R. 
Co.  V,  Kindred,  57  Tex.  491;  Houston  &  T. 
C.  Ry.  Co.  V.  White  [23  Tex.  Civ.  App.  280] 
56  S.  W.  207;  International  &  G.  N.  R.  R. 
Co,  V.  Knight,  52  S.  W.  641.  But  the  rule 
Is  not  the  same  In  cases  like  this,  where 
the  right  of  action  and  measure  of  damages 
are  different  The  mother's  right  was  only 
to  recover  for  the  diminution  In  the-  value  of 
the  minor  son's  services  during  minority, 
with  such  expenses  as  may  have  been  ren- 
dered necessary  by  the  injury,  and  her  pov- 
erty did  not  tend  to  show  these  things. 
Houston  &  G.  N.  R.  R.  Co.  v.  Miller,  49  Tex. 
332;  Missouri  Pac.  Ry.  Co.  v.  Lyde,  57  Tex. 
5(»;  Missouri,  K.  &  T.  R.  R.  Co.  v.  Han- 
nig,  91  Tex.  349  [43  S.  W.  508];  and  cases 
cited.  More  than  that,  she  could  not  recov- 
-er,  whether  rich  or  poor,  for  the  right  of 
action  for  all  other  damages  resulting  from 
the  son's  Injury  belongs  to  him." 

While  It  does  not  appear  from  the  report 
•of  that  case  that  the  mother  of  the  son 
sought  to  recover  for  pecuniary  benefits 
from  her  son's  services  after  he  had  attain- 
ed the  age  of  majority,  we  think  the  lan- 
guage quoted  above  clearly  indicates  that 
our  Supreme  Court  would  not  hold  that  such 
benefits  could  be  recovered  by  a  parent 
where  the  Injury  to  a  minor  did  not  result 
In  death.  Unquestionably,  Will  W.  Watson 
has  the  legal  right  to  recover  the  full  amount 
of  his  loss  of  earnings  sustained  after  he 
attained  the  age  of  21  years  and  occasioned 
by  the  negligence  of  defendants,  and  to  al- 
low his  mother  to  recover  also  for  a  por- 
tion of  such  loss,  It  seems,  would.  In  one 
sense,  at  least,  be  to  allow  a  double  recovery 
for  the  same  Injury.  If  the  mother  had  a 
legal  Interest  In  such  services,  of  course  she 
■could  recover  for  the  loss  thereof  occasioned 
by  the  negligence  of  defendants;  but  we 
know  of  no  rule  of  common  law  nor  any 
;8tatute  of  our  state  vesting  In  her  such  an 


Interest  where  the  Injury  which  occasioned 
the  loss  of  earnings  by  the  son  did  not  re- 
sult in  his  death.  Without  such  an  interest 
we  fall  to  understand  how  in  such  a  case 
she  could  have  a  cause  of  action  for  expect- 
ed benefits  from  such  services.  Except  the 
case  of  Railway  T.  Hall,  supra,  no  authori- 
ties are  cited  by  appellee,  and  we  have  been 
unable  to  find  any,  to  sustain  the  charge 
given  by  the  trial  court  The  case  of  Mer- 
cer v.  Jackson,  54  HI.  397,  seems  directly  in 
accord  with  our  views  expressed  above.  See, 
also:  Railway  t.  Cowser,  57  Tex.  300;  Rail- 
way T.  Nixon,  52  Tex.  25;  Railway  v.  Miller, 
49  Tex.  322. 

As  an  Inducement  to  the  express  company 
to  employ  her  son,  Mrs.  Watson  agreed  in 
writing  with  the  company  to  hold  It  harm- 
less for  any  Injury  to  her  son  occasioned  by 
the  negligence  of  that  company.  The  ex- 
press company  Insists  that  the  uncontrovert- 
ed  evidence  shows  that  the  negligence,  if 
any,  which  occasioned  the  Injury  to  Will 
Watson,  was  the  active  negligence  of  the 
Texas  &  Pacific  Railway  Company  in  leav- 
ing the  defective  baggage  truck  at  the  place 
where  Will  Watson  stepped  upon  U,  that, 
if  the  express  company  was  negligent  In  per- 
mitting such  a  truck  to  be  so  placed,  such 
negligence  was  passive  only,  and  therefore 
its  contract  with  plaintiff  for  immunity 
against  liability  for  negligence  on  its  part 
should  be  enforced.  To  sustain  this  con- 
tention appellant  has  cited  several  authori- 
ties holding  that  In  certain  cases  a  passive 
wrongdoer  may  have  Judgment  over  against 
an  active  wrongdoer  when  both  are  held  lia- 
ble to  the  plaintiff,  In  one  of  which  cases 
(Pullman  Co.  v.  Norton,  91  S.  W.  841)  this 
right  of  recovery  was  based  upon  a  contract 
of  Indemnity  in  favor  of  one  defendant  with 
Its  codefendant.  But  no  decisions  are  cited, 
and  we  know  of  none,  which  hold  that  If 
negligence  which  causes  an  injury  is  passive 
only,  then  by  reason  of  the  fact  that  It  Is 
of  that  character  a  contract  for  immunity 
from  damages  occasioned  thereby  will  bar 
a  recovery  by  the  Injured  party.  In  Rail- 
way V.  Carter,  95  Tex.  461,  68  S.  W.  159,  our 
Supreme  Court  held  that  there  is  no  general 
rule  that  one  cannot  contract  for  Immunity 
from  the  consequences  of  his  negligence,  and 
in  that  case  a  contract  by  a  sawmill  owner 
with  a  railroad  company  to  hold  it  harmless 
against  loss  of  property  by  fire  from  Its  en- 
gines if  the  railroad  company  would  build  a 
spur  track  to  the  mill  was  upheld,  even 
though  the  fire  occurred  through  the  negli- 
gence of  the  railway  company.  To  the  same 
effect,  see:  Woodward  v.  Railway,  35  Tex. 
Civ.  App.  14,  79  S.  W.  896;  Wooldridge  v. 
Railway,  88  Tex.  Civ.  App.  551,  86  S.  W. 
942.  But  we  think  a  different  rule  would 
prevail  if  the  contract  is  for  Immunity  from 
the  consequences  of  the  master's  negligence, 
resulting  in  personal  injury  to  his  employ& 
Indeed,  In  cases  of  this  character,  upon  the 
question  of  plaintiff's  right  to  recover,  such 


Digitized  by 


Google 


T«Z.) 


OALTESTON,  H.  &  S.  A.  BT.  CO.  t.  CALLAHAN. 


128 


coatncta  have  been  held  to  be  void  as  in 
coatrsTentlon  of  a  sound  public  policy,  and 
we  know  of  no  reason  for  making  a  distinc- 
tion If  such  negligence  be  active  or  passive 
only.  Ponner  v.  Bean,  80  Tex.  155,  15  S.  W. 
798:  T.  &  P.  Ry.  V.  Putman,  63  S.  W.  910; 
O..  C.  ft  S.  F.  Ry.  T.  Darby,  28  Tex.  Civ. 
App.  413,  67  &  W.  446,  and  authorities  there 
cited. 

The  express  company  further  complains 
that  the  charge  of  the  court  presenting  the 
teue  of  negligence  vel  non  of  that  company 
was  upon  the  weight  of  the  evidence;  but, 
after  a  careful  examination  of  the  instruc- 
tion, we  hold  that  there  is  no  merit  in  the 
assignment,  and  it  is,  accordingly,  overruled. 

For  the  error  above  indicated,  the  Judg- 
ment of  the  trial  court  is  reversed,  and  the 
cause  remanded. 


GAI/TESTOX,  H.  A  S.  A.  BT.  CO.  ▼. 
CALLAHAN,  t 

(Coart  of  avil  Appeals  of  Texas.    Dec.  8, 1900. 
Rehearing  Denied  Jan.  12,  1910.) 

1  XcGuoEiTCE  (J  119*)— Actions— PLEADiwa 
—Issues,  Pboof.  and  Vabiancb. 

A  petition  allefcing  several  acts  of  neg- 
ligence does  not  require  proof  of  all  the  acts, 
bat  it  is  sufficient  if  it  be  shown  that  the  injury 
recnlted  from  one  of  the  acts  alleged,  and  it  is 
only  when  a  series  of, acts  alleged  as  negll- 
tmet,  none  of  which  if  severed  from  the  com- 
bination would  constitute  neKligenre,  that  It  Is 
<«iential  to  submit  all  the  facts  alleged  to  the 
jury. 

(Ed.  Note.— For  other  cases,  see  Neallgence, 
Cent  Dig.  H  208,  216;  Dec.  Dig.  t  119.*] 

2.  Master  and   Servant  (§  291*)— Actions 

roB  INJTJBIES— Instb:0Ctions. 

In  an  action  aniinst  a  railway  company 
for  injuries  to  a  switchman,  'in  which  It  was 
alleged  that  the  negligence  consisted  in  running 
the  train  on  which  plaintiif  was  working  with- 
ODt  a  proper  lookout,  and  in  failing  to  provide 
a  flagman  on  another  train,  and  also  in  backing 
mch  other  train  upon  the  track  on  which  plain- 
tiffs train  was  mnning,  an  instruction  is  not 
erroneous  which  directs  a  verdict  for  plaintiff 
if  the  jury  find  that  the  collision  between  plain- 
tiff's train  and  the  other  train  was  caused  by 
the  negligence  of  defendant  In  failing  to  pro- 
vide a  flagman  on  the  other  train,  and  that 
•acb  negligence  was  the  proximate  cause  of  the 
collision,  as,  under  the  complaint,  it  was  not 
iifcessarr  to  snbmit  all  the  grounds  of  negli- 
gence in  the  charge. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  I  291.*] 

a  JUDGMBIIT  (I  250*)— FiNDINO  TO  SUPPOBT. 

Where  a  petition  in  an  action  by  a  serv- 
ant for  injuries  avers  several  grounds  of  neg- 
ligence which  are  Independent,  and  the  court 
iitftmcts  the  jurr  to  find  for  plaintiff  if  one 
of  the  ^nnds  of  negligence  is  estnblished,  an 
affirmative  finding  on  such  Issue  will  support  a 
judement  for  plaintiff. 

(Ed  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  250.*] 

Appeal  from  District  Court,  Bexar  County; 
Arthur  W.  Seeligson,  Judge. 

Action  by  John  Callahan  against  the  Oal- 
rcston,  Houston  &  San  Antonio  Railway  Com- 


pany.   Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Baker,  Botts,  Parker  ft  Garwood,  D.  C. 
Bolinger,  and  W.  F.  Bsell,  for  appellant. 
Perry  J.  Lewis  and  H.  O.  Carter,  for  appel- 
lee. 

NEHLLk  J.  This  Is  an  action  to  recover 
damages  alleged  to  have  been  inflicted  by  the 
negligence  of  appellant  upon  the  appellee. 
That  part  of  plaintiff's  petition  which  <diarges 
the  negligence  is  as  follows:  "^hat  hereto- 
fore, to  wit,  on  or  about  the  24th  day  of  Sep- 
tember, 1907,  the  plaintiff  was  in  the  employ 
of  the  defendant  in  the  capacity  of  a  swltdi- 
man  in  its  yards  In  San  Antonio,  and  while 
in  the  yard  limits  of  said  company  be  was  In 
the  dladiarge  of  his  duty  upon  a  train  of  cars 
which  was  being  drawn  by  a  locomotive  east- 
ward and  the  defendant  had  in  Its  yard  lim- 
its another  train  of  cars,  which  was  being 
backed  by  a  locomotive  westward;  that  by 
reason  of  the  negligence  of  the  crews  of  both 
of  said  trains,  who  had  charge  of  the  opera- 
tion of  said  trains,  said  trains  were  brought 
together  In  a  violent  collision,  and  the  plain- 
tiff, who  was  In  the  performance  of  his  duty 
upon  said  train,  upon  a  box  car,  was  thrown 
with  great  violence  to  the  ground  and  seri- 
ously and  permanently  Injured  as  hereinafter 
stated.  Plaintiff  charges  that  the  defend- 
ant's employes,  who  were  In  charge  of  the 
train  upon  which  he  was  working,  were  neg- 
ligent In  falling  to  keep  a  proper  lookout  for 
the  train  which  was  backing  westward,  and 
were  negligent  in  failing  to  stop  the  train 
upon  which  plaintiff  was  in  the  discharge  of 
his  duty,  ere  it  came  Into  collision  with  said 
train  which  was  being  backed  westward,  and 
that  had  those  In  charge  of  the  operation  and 
movements  of  said  train  upon  which  plaintiff 
was  in  the  discharge  of  his  duty,  used  proper 
diligence  to  discover  the  approach  of  said 
train,  which  was  backing  westward,  said 
train,  upon  which  plaintiff  was  In  the  dis- 
charge of  his  duty,  might  have  been  stopped 
In  time  to  have  averted  the  collision;  that 
defendant's  servants  In  charge  of  the  opera- 
tion of  said  train,  which  was  being  backed 
westward,  had  no  right  to  be  upon  the  track 
where  the  train  was  being  backed  at  all,  save 
under  the  protection  of  a  flagman,  whose 
duty  It  was  to  go  ahead  of  said  train  and  give 
warning  of  Its  approach,  and  to  prevent  said 
train  from  coming  Into  collision  with  other 
trains,  which  flagman  was  absolutely  essential 
to  prevent  the  two  trains  from  coming  Into 
collision,  but,  notwithstanding  said  train  had 
no  right  upon  said  track,  save  under  the  pro- 
tection of  a  flagman,  defendant's  servants  in 
charge  of  the  operation  and  movements  of 
said  train,  which  was  being  backed  west- 
ward, negligently  propelled  the  same  back- 
wards, without  sending  out  a  flagman  and 
without  keeping  a  reasonable  lookout,  and 
without  taking  any  precautions  whatever  to 
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prevent  coming  Into  collision  with  other 
trains;  that,  by  reason  of  the  negligence  afore- 
said, said  two  trains  were  directly  brought 
Into  collision  with  other  trains ;  that,  by  rea- 
son of  the  negligence  aforesaid,  said  two 
trains  directly  and  proximately  caused  plaln- 
tlCTs  injuries.  Plaintiff  says  that  he  bad 
nothing  whatever  to  do  with  the  move- 
ments and  operation  of  either  one  of  said 
trains,  and  at  the  time  of  said  collision  be 
was  in  the  discharge  of  his  duty  and  in  the 
exercise  of  due  care  to  prevent  injury  to  him- 
self." 

Upon  the  issue  of  negligence  this  Is  the 
charge  of  the  court:  "If  you  believe  from 
the  evidence  that  on  or  about  the  24th  day 
of  September,  1907,  the  plaintiff  was  in  the 
employ  of  the  defendant  in  the  capacity  of  a 
switchman  in  its  yards  in  San  Antonio  and 
that  on  said  date  he  was  engaged  in  the  diB> 
charge  of  his  duty  upon  a  train  of  cars,  which 
was  being  drawn  by  a  locomotive  eastward, 
and  that  while  so  moving  eastward  the  said 
locomotive  and  train  of  cars  came  into  colli- 
sion with  another  locomotive  and  train  of 
cars  in  defendant's  yard,  which  was  being 
moved  westward  on  the  same  track,  and  if 
you  further  believe  from  the  evidence  that  by 
reason  of  said  collision,  if  you  find  there  was 
a  collision,  the  plaintiff  was  thrown  from  one 
of  the  cars  in  the  train  which  was  moving 
eastward,  and  that  by  reason  thereof  he  sus- 
tained any  of  the  injuries  alleged  in  plaln- 
tlfTs  petition,  and  if  you  further  believe  from 
the  evidence  that  it  was  the  duty  of  the  de- 
fendant's servants  and  employes  in  charge  of 
said  train,  which  was  moving  westward,  to 
protect  the  train  by  having  out  a  flagman, 
and  if  you  further  believe  from  the  evidence 
that  they  did  not  have  out  a  flagman,  and  If 
you  further  believe  from  the  evidence  that  It 
was  negligence  on  the  part  of  defendant's 
servants  and  employes  in  charge  of  said  west- 
bound train  not  to  have  out  a  flagman,  if  you 
find  there  was  no  flagman,  and  that  such  neg- 
ligence, if  any,  was  the  direct  and  proximate 
cause  of  the  said  collision,  if  any,  and  If 
you  further  find  from  the  evidence  that  by 
reason  of  said  collision,  if  any,  the  plaintiff 
received  any  of  the  Injuries  alleged  in  bis 
petition,  then  your  verdict  must  be  for  the 
plaintiff." 

This  portion  of  the  charge  is  complained 
of  by  the  first  and  second  assignments  upon 
the  ground  that  it  does  not  conform  to  the 
pleadings,  and  It  Is  complained  by  the  third 
and  fourth  that  the  verdict  is  not  supported 
by  the  pleadings  and  evidence.  The  substance 
of  the  propositions  advanced  under  these  as- 
signments is  that  "The  acts  of  negligence  al- 
leged in  plaintiffs  petition  were  so  connect- 
ed with  each  other  as  to  require  proof  of  all 
to  establish  a  cause  of  action."  If  the  acts 
of  negligence  were  so  connected,  as  Is  urged 
by  the  defendant,  then  it  would  logically  fol- 
low that  the  charge  was  erroneous,  and  that 


a  verdict  predicated  upon  the  single  issue 
submitted  could  not  form  the  basis  of  a  good 
Judgment  Hence,  an  answer  to  the  ques- 
tion, "Are  the  allegations  so  connected  as  to 
require  proof  of  all  facts  averred?"  will  de- 
termine the  matter. 

It  may  be  stated  as  a  postulate  that  a  peti- 
tion alleging  several  acts  of  negligence  does 
not  require  proof  of  all  the  acts ;  but  that  it 
Is  suQldent  if  it  be  shown  that  the  injury- 
resulted  from  one  of  the  acts  alleged.  San 
Antonio  St.  Ry.  Co.  v.  Muth,  7  Tex.  Civ.  App. 
443,  27  S.  W.  753;  T.  &  P.  Ry.  v.  Hill,  71  Tex:. 
451,  0  S.  W.  331;  G.,  H.  &  S.  A-  Ry.  v.  Patll- 
lo,  45  Tex.  Civ.  App.  572,  101  S.  W.  493 ;  Gar- 
ber  V.  St  K  S.  W.  Ry.,  118  S.  W.  858;  14 
Ency.  PI.  &  Prac.  845.  It  Is  only  when  a 
series  of  facts  are  alleged  as  negligence, 
none  of  which,  If  severed  from  the  combina- 
tion, constitutes  negligence,  but  the  comblua-  ' 
tion  of  the  entire  series  Is  required  to  make 
out  a  case  of  negligence,  that  It  Is  essential 
for  the  court  to  submit  all  the  facts  alleged 
to  the  finding  of  the  jury.  Williams  v.  G., 
H.  &  S.  A.  Ry.  Co.,  34  Tex.  Civ.  App.  145,  78 
S.  W.  45;  De  Castillo  v.  G.,  H.  &  S.  A.  Ry. 
Co.,  42  Tex.  Civ.  App.  108,  95  S.  W.  547;  G., 
H.  &  S.  A.  Ry.  V.  PatiUo,  supra.  This  Is  not 
an  exception  to  the  general  rule  stated,  but 
is  in  accord  with  it  For  when  It  takes  a 
combination  of  a  number  of  facts  to  make 
out  a  case  of  negllgen(»,  and  they  are  averred, 
the  petition  does  not  allege  several  grounds 
of  negligence,  but  only  one.  That  the  peti- 
tion in  the  case  under  consideration  avers 
several  grounds  of  negligence,  and  not  one 
dependent  upon  a  series  of  facts  pleaded,  is 
apparent  from  its  face.  Hence,  In  view  of 
the  general  rule  stated,  It  was  not  an  error 
of  which  defendant  can  complain  In  the 
court's  submitting  only  the  ground  of  negli- 
gence embodied  in  its  charge;  nor,  when  the 
Jury  found  in  the  afilrmative  on  such  issue, 
can  It  be  said  the  verdict  on  such  issue  does 
not  support  the  judgment 

The  remaining  assignment  complains  that 
the  verdict  is  excessive.  It  was  for  $16,000, 
but  a  remittitur  was  required  by  the  court 
reducing  it  to  $12,000.  We  believe  the  evi- 
dence is  sufficient,  upon  plaintiff's  theory  as 
to  the  character  and  extent  of  his  Injuries, 
to  sustain  the  judgment  for  the  latter  amount 

The  evidence  sustains  the  verdict  on  the 
issue  of  negligence,  there  is  no  error  in  the 
Judgment,  and  It  is  affirmed. 


GULy,  C.  &  S.  F.  RX.  CO,  v.  WARD. 

(Court  of  Civil  Appeals   of  Texas.     Dec.   IOl 
1909.)  * 

1.  Cabbiers  (i  274%»)— Cabriaqe  of  Passer- 
QEBs— Actions— VwJCK. 

Under  the  venae  statute  (Gen.  Laws  1901, 
p.  31,  c.  27,  S  1),  suits  for  carrying  a  passenger 
past  his  destination  may  be  brought  either  in 
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the  coantj  where  the  injnry  occurred  or  where 
plaintiff  resided  at  the  time  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec 
D.V  i  274%  .•] 

2.  Appkai.  and   Erbob  (|  10(56*)— Review— 

HAKVLESS   EBBOB— IN8TB0CTION8. 

In  an  action  for  carrying  a  passenger  past 
his  destinatiwi,  an  erroneous  instruction  relat- 
ing to  the  plea  of  privil^e,  stating  that  if 
at  the  time  of  suit  plaintiff  was  temporarily 
t«iidiiig  in  that  county,  with  the  Intention  of 
returning  to  another  county,  the  defendant's  plea 
to  the  jurisdiction  was  conclusive,  was  harm- 
len,  where  there  was  no  issue  as  to  plaintiff's 
residence. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4220;    Dec  Dig.  f  106C.*J 

3.  Cabbiebs  (i  276*)— Cabbiaqk  or  Pabben- 
GKBS— Venue — Bvioence. 

In  an  action  for  carrying  a  passenger  past 
his  destination,  evidence  held  to  show  that  he 
was  a  resident  of  another  county  from  that  in 
which  the  sait  was  brought. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Dec  Dig.  I  27e.*l 

4.  TBIAL    ({    296*)— XlBSONEOUS    iNBTBUCriONS 

—Cube  bt  Other  Ikstbuctioks. 

In  an  action  for  carrying  a  passenger  be- 
yond his  destination,  an  erroneous  instruction 
that  it  was  the  duty  of  the  railroad  company 
to  safely  carry  him  from  the  starting  point  and 
deliver  him  at  his  destination,  and  that  a  fail- 
are  to  do  so  would  be  negligence  on  their  part, 
was  not  cured  by  an  instruction  properly  de- 
fining the  words  "negligence"  and  '^ordinary 
care,  and  charging  that  if  the  passenger  was 
properly  on  the  train  and  that  the  employes 
of  defendant  negligently,  as  the  term  is  above 
defined,  carried  him  past  his  destination,  etc., 
they  should  find  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
D^  i  709;   Dec  Dig.  |  298.*] 

5.  Appearance  (I  8*)— Acts  Constitutinq— 

AOBEEltENT   TO    CONTINUANCE. 

In  an  action  for  carrying  a  passenger  be- 
yond his  destination,  where  defendant's  attor- 
ney was  informed  of  the  filing  of  suit  and  agreed 
to  a  continuance,  this  amounted  to  an  appear- 
ance, and  his  plea  of  limitations  based  on  plain- 
tiff's failure  to  issue  a  citation  cannot  be  sus- 
tained. 

[Ed.  Note. — ^For  other  cases,  see  Appearance, 
Cent.  Dig.  i  23;   Dec  Dig.  i  8.*1 

Appeal  from  Burleson  County  Court;  S.  J. 
Alexander,  Judge. 

Action  by  W.  L.  Ward  against  the  Gulf, 
Colorado  Sc  Santa  F6  Railway  Company. 
From  a  ]udgm«it  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

Terry.  Cavln  &  Mills,  for  appellant  Ma- 
thls,  Buchanan  &  Stone,  for  appellee. 

PLBASANTS,  O.  J.  This  suit  was  brought 
by  appellee  against  appellant  to  recover  dam- 
ages alleged  to  have  been  caused  him  by  the 
negligence  of  appellant's  servants  in  failing 
to  announce  the  arrival  of  a  train  upon 
which  an>eUee  was  a  passenger  at  the  sta- 
tion of  Duke  on  appellant's  road  In  Ft  Bend 
county,  and  In  failing  to  stop  the  train  at 
■aid  station,  and  thereby  conveying  appellee 
beyond  his  destination  and  requiring  him  to 
alight  from  the  train  In  the  dark  and  to  walk 
back  tluough  rain  to  said  station,  a  distance 
of  more  than  a  mile,  by  reason  of  which  it  is 


alleged  appellee  was  made  sick,  and  suffered 
physical  and  mental  pain.  Appellant  filed  a 
plea  of  privilege  to  be  sued  In  Ft.  Bend  coun-. 
ty,  where  the  injury  occurred,  and  where  it 
is  alleged  in  said  plea  the  appellee  resided  at 
the  time  of  the  Injury.  Subject  to  this  plea 
appellant  answered  by  general  denial  and 
plea  of  limitation.  The  trial  in  the  court  be- 
low by  a  jury  resulted  in  a  verdict  and  judg- 
ment In  favor  of  appellee  for  the  sum  of  |250. 
The  plea  of  privilege. was  submitted  to  the 
jury  with  the  case.  In  submitting  this  plea 
the  court  Instructed  the  jtiry  as  follows: 
"If,  however,  you  should  find  from  the  evi- 
dence that  if,  at  the  time  the  petition  herein 
was  flled  with  the  clerk,  or  was  deposited 
with  the  clerk  of  the  court  for  the  purpose 
of  being  flled,  the  plaintiff  herein  was  resid- 
ing  in  Fort  Bend  county,  Texas,  with  the 
Intention  of  living  there  temporarily,  and 
then  returning  to  Burleson  county,  then  (you 
should  find  the  defendant's  plea  to  the  juris- 
diction to  be  true,  and  go  no  further  in  the 
consideration  of  the  case."  This  Instruction 
is  manifestly  erroneous.  The  venue  statute 
under  which  the  plea  was  made  requires  suits 
of  this  character  to  be  brought  "either  In 
the  county  in  which  the  Injury  occurred  or  in 
the  county  in  which  plaintiff  resided  at  the 
time  of  the  Injury."  Gen.  Laws  1901,  p.  31, 
c.  27,  i  1.  This  error  in  the  charge  cannot, 
as  claimed  by  appellee,  be  regarded  as  a  mere 
clerical.  Immaterial  error  which  could  not 
have  resulted  In  Injury  to  appellant  It  Is  an 
affirmative  misstatement  of  the  law,  and 
would  be  presumed  to  have  injured  appellant 
if  the  evidence  raised  the  issue  of  whether 
appellee  resided  In  Ft.  Bend  county  at  the 
time  of  the  alleged  injury.  We  are  inclined 
to  the  opinion,  however,  that  the  evidence 
falls  to  raise  this  issue,  and  therefore  the 
error  In  the  charge  was  harmless. 

It  is  true  that  appellee,  who  Is  unmarried, 
had  been  working  in  Ft  Bend  county  for 
several  months  before  bis  Injury,  and  re- 
mained at  work  there  for  several  months 
thereafter,  and  he  has  been  away  from  Burle- 
son county  most  of  the  time  for  the  past 
four  years,  but  the  imdlsputed  evidence  fur- 
ther shows  that  he  was  bom  and  reared  in 
Burleson  county,  that  his  mother  lives  in 
said  county,  and  appellee  has  always  claimed 
that  county  as  his  home.  He  has  always  vot- 
ed there,  pays  his  poll  tax  there,  and  retiurns 
there  and  stajv  with  his  mother  when  he  Is 
not  engaged  In  work  in  some  other  coimty. 
We  do  not  think  In  the  face  of  this  testimony 
that  the  mere  fact  that  appellee  worked  in 
Ft.  Bend  county  for  several  months  before 
and  after  the  alleged  injury  would  authorize 
a  finding  that  be  resided  in  that  county  as 
that  word  is  used  In  the  statute  above  quot- 
ed. The  record  shows  that  when  appellee 
was  testifying  on  the  trial  of  the  case  he 
was  asked  about  a  written  statement  of  his 
claim  made  by  him  In  which  he  stated  that 
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be  resided  In  Ft  Bend  county.  He  testified 
that  ho  did  not  remember  to  have  made  such 
statement,  and  the  written  statement  refer- 
red to  was  not  Introduced  In  evidence,  nor 
was  It  otherwise  shown  that  appellee  had 
made  such  statement.  There  being  no  evi- 
dence tending  to  contradict  his  testimony 
that  Burleson  county  was  the  county  of  his 
residence,  and  the  facts  before  set  out  which 
tend  to  establish  the  truth  of  this  claim  hav- 
ing been  shown  by  other  witnesses  than  ap- 
pellee, we  think  the  trial  court  might  have 
Instructed  the  Jury  to  find  for  appellee  on 
the  plea  of  privilege,  and  therefore  the  er- 
ror in  the  charge  above  pointed  out  was 
harmless. 

Upon  the  Issue  of  whether  the  employes  of 
appellant  announced  the  arrival  of  the  train 
at  Duke  and  stopped  it  there  a  sufficient  time 
to  enable  appellee  to  alight,  the  evidence  was 
conSictlng.  Upon  this  state  of  the  evidence 
the  court  charged  the  jury  as  follows:  "You 
are  Instructed  that  the  duty  devolves  upon  a 
railroad  company,  acting  through  Its  duly 
constituted  agents  and  employes,  to  safely 
carry  a  passenger,  holding  a  ticket  from  the 
starting  point,  and  deliver  him  to  his  point 
of  destination;  a  failure  to  do  so  would  be 
negligence  on  the  part  of  said  railway  com- 
pany." It  is  not  claimed  by  appellee  that 
this  charge  is  correct,  but  it  is  contended 
that  other  portions  of  the  charge  prop^ly 
submit  the  issue  of  negligence  on  the  part 
of  appellants  as  alleged  in  the  petition,  and 
that  the  charge  taken  as  a  whole  could  not 
have  misled  the  Jury  and  properly  submits 
the  issue  of  negligence  yel  non.  We  cannot 
agree  with  appellee  In  this  contention.  In 
succeeding  paragraphs  of  the  charge  the 
words  "negligence"  and  "ordinary  care"  were 
properly  defined,  and  the  Jury  were  then  told 
that  if  they  found  from  a  preponderance  of 
the  evidence  that  appellee  was  a  passenger 
on  appellant's  train  as  alleged,  and  that  the 
agents  and  employes  of  appellant  negligent- 
ly, "as  the  term  is  above  defined,  carried  ap- 
pellee pest  said  station,"  etc.,  they  should 
find  for  plaintiff.  It  cannot  lie  held  that 
these  instructions  cured  the  error  in  the 
charge  above  quoted.  By  the  express  lan- 
guage of  the  charge  complained  of  the  Jury 
were  told  it  would  l>e  negligence,  as  a  mat- 
ter of  law,  for  the  appellant  to  carry  appel- 
lee beyond  the  station  of  his  destination,  and 
this  affirmative  misstatement  of  law  was  not 
rendered  harmless  by  the  subsequent  por- 
tions of  the  charge  which  correctly  defined 
negligence,  and  told  the  Jury  that  If  they 
found  such  negligence  on  the  part  of  appel- 
lant's employes  they  should  find  for  plain- 
tiff. The  instructions  are  wholly  inconsist- 
ent, and  it  cannot  be  determined  whether 
the  Jury  followed  the  one  or  the  other.  In 
such  case  the  Judgment  should  be  reversed. 
Baker  v.  Ashe,  80  Tex.  856,  16  S.  W.  36. 

None  of  the  other  assignments  present  any 


error  requiring  or  authorizlns  a  reversal  of 
the  Judgment  of  the  trial  court 

Defendant's  plea  of  limitation  was  not 
sustained  by  the  evidence.  The  continuance 
of  the  case  by  agreement  from  time  to  time 
was  an  appearance  by  the  defendant,  and 
no  citation  was  thereafter  necessary.  In  ad- 
dition to  this  the  failure  to  issue  the  citation 
when  the  petition  was  filed  was  not  due  to 
any  negligence  on  the  i>art  of  appellee  or  his 
attorneys,  and  said  attorneys  were  not  neg- 
ligent in  falling  to  discover  the  fact  that  no 
citation  had  been  issued  until  shortly  before 
the  term  of  the  court  at  which  the  case  was 
tried.  The  attorney  for  appellant  having 
been  informed  of  the  filing  of  the  suit  a  short 
time  thereafter,  and  having  agreed  to  a  con- 
tinuance of  the  case,  It  cannot  be  said  that 
proper  diligence  required  appellee's  attorney 
to  thereafter  make  any  inquiry  as  to  the  i8su> 
ance  of  a  citation. 

For  the  error  In  the  charge  above  Indicat* 
ed,  the  Judgment  of  the  court  below  la  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


CHICAGO,  R.  I.  &  O.  BT.  CO.  v.  WILSON. 

(Court  of  Civil   Appeals  of  Texas.     June  19, 

1909.    On  Kehearing,  Oct.  23,  1909.    On  Ap- 

Sellee's  Motion  for  Bebearing,  Dec.  4,  IdOd. 
'urther  Rehearing  Denied  Jan.  8,  1910.) 

On  Appellee's  Motion  for  Rehearing. 

Bailboads    a    413*)  -^  Cbossing    Pbivatk 

Lands— Fences. 

Under  Sayles'  Ann.  Civ.  St  1897,  art 
4427,  requiring  railway  companies  to  make 
crosslngB  with  gates  in  their  fences,  when  their 
track  divides  an  inclosure,  where  a  railway 
company  constructed  a  crossing  outside  an  in- 
closure divided  by  their  track  and  erected  gates 
when  they  were  not  then  required  to  do  so,  it 
was  their  duty  to  keep  them  closed ;  and  they 
are,  liable  for  Injuries  to  animals  escaping  onto 
the  track  through  these  gates,  although  the 
owner  of  the  land  and  the  animals  had,  after 
the  placing  of  the  gates,  erected  a  lane  lead- 
ing up  to  the  gates,  so  that  the  railway  com- 
pany, at  the  time  of  the  injury,  was  required 
under  the  statute  to  put  in  the  crossing  and 
gates,  since  the  track  then  divided  an  inclosure. 

[E>1.  Note. — For  other  cases,  see  Railroads, 
Dec  Dig.  f  413.»] 

Appeal  from  Wise  County  Court;  C.  V. 
Terrell,  Judge. 

Action  by  Laura  Wilson  against  the  Chi- 
cago, Rock  Island  &  Quit  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

T.  J.  McMurray,  N.  H.  Lassiter,  and  Robert 
Harrison,  for  appellant  R.  E.  Carswell,  for 
appellee. 

SPEER,  J.  The  mle  announced  by  oar 
Supreme  Court  in  Tex.  Cent  R.  Co.  v.  Pruitt, 
109  S.  W.  925,  that  "It  is  the  duty  of  a 
railroad  company,  after  it  has  fenced  In  Its 
right  of  way,  to  maintain  the  fence  in  such 


*For  otlier  cases  see  same  topic  and  section  NUMBBR  In  Dec.  A  Am.  Digs.  U07  to  date,  *  Reporter  Indexes 
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condition  as  onder  ordinary  drcnmstanceB 
to  effectually  torn  live  stock  of  ordinary  dis- 
position and  docility,"  calls  for  an  afflrmance 
of  this  case.  The  injury  occurred  at  a  point 
where  gates  had  been  placed  by  the  railway 
company  across  a  lane,  the  other  end  of  which 
was  open,  and  there  is  nothing  in  the  record 
to  show  that  the  company  could  not  fence 
Its  road  at  this  point,  or  even  that  it  was  re- 
qnired  to  place  a  gate  at  such  place.  Under 
such  circomstances,  the  animals  haTlng  en- 
tered through  the  open  gate,  the  company 
Is  liable  even  without  proof  of  negligence. 
See,  also:  Tex.  &  Pac.  Ry.  Co.  v.  Webb,  114 
S.  W.  1174;  Tex.  &  Pac  Ky.  Co.  ▼.  Corn 
(Sup.)  114  8.  W.  103;  Tex.  Cent  R.  Co.  r. 
Wills,  116  S.  W.  145. 

The  Judgment  of  the  county  court  Is  there- 
fore afHrmed,  but  without  the  damages  pray- 
ed for  by  appellee. 

On  Rehearing. 

On  the  original  hearing  we  aflSrmed  this 
case  on  the  authority  of  Texas  Central  Rail- 
road Company  t.  Pmitt,  109  8.  W.  925,  stat- 
ing in  our  conclusions  that:  "The  injury 
(killing  of  live  stock)  occurred  at  a  point 
where  gates  bad  been  placed  by  the  railway 
company  across  a  land,  the  other  end  of 
which  was  opm,  and  there  Is  nothing  in  the 
record  to  show  that  the  company  could  not 
foioe  its  road  at  this  point,  or  even  that  it 
was  required  to  place  a  gate  at  such  place. 
Under  such  circumstances,  the  animals  hav- 
ing entered  through  the  open  gate,  the  com- 
pany Is  liable  even  without  proof  of  negll- 
gmce."  A  re-examination  of  the  record  con- 
vinces us  that  this  conclusion  was  erroneous. 
The  evidence  indicates  that  at  the  time  the 
railroad  was  built  it  divided  an  Inclosnre,  and 
the  gate  in  question  was  placed  there  for  the 
benefit  of  the  owner  of  such  inclosure.  The 
lane  referred  to  appears  to  have  been  built 
long  afterward  by  the  present  owner  of  the 
tartn.  There  is,  then,  in  the  record,  that 
which  shows  it  to  have  been  the  duty  of  the 
railroad  company  to  leave  an  opening  in  its 
right  of  way  through  this  inclosure,  and  un- 
der numerous  decisions  it  became  the  duty 
of  the  person  for  whose  benefit  such  gate 
was  erected  to  keep  it  closed.  Railway  v. 
Hanadk,  23  Tex.  Civ.  App.  894,  56  S.  W.  938 ; 
Id.,  93  Tex.  446,  65  S.  W.  1117 ;  T.  &  P.  Ry. 
Co.  T.  Com  (Sup.)  114  8.  W.  103 ;  T.  &  P.  Ry. 
Co.  T.  Webb.  114  S.  W.  1174;  M.,  K.  &  T. 
Ry.  Co.  of  Tex.  v.  Davis,  118  8.  W.  234;  M., 
K.  &  T.  Ry.  Co.  of  Tex.  v.  Butler,  121  S.  W. 
17&  Appellee's  animals  strayed  from  her  in- 
closnre through  this  gate  onto  appellant's 
right  of  way  and  were  killed.  Appellant  re- 
qoested  tbe*followlng  charge:  "The  defend- 
ant requests  the  court  to  charge  the  Jury  that 
if  they  find  from  the  evidence  that  the  stock 
of  the  plaintiff  were  killed  on  defendant's 
railroad  by  being  struck  by  any  of  Its  trains, 
bnt  also  find  that  the  defendant  had  fenced 
Its  right  of  way  on  each  side  of  the  track, 


and  that  for  the  benefit  of  the  landowner  a 
gate  was  placed  in  the  right  of  way  and  the 
company  had  no  use  for  the  gate,  but  It 
was  used  exclusively  for  the  use  of  the  land- 
owner, and  find  that  the  stock  of  plaintiff 
were  put  in  her  pasture  on  the  night  they 
were  killed,  and  that  they  escaped  and  wan- 
dered onto  the  right  of  way  of  defendant 
company  and  were  killed  by  one  of  Its  trains, 
you  will  find  for  the  defendant  company, 
unless  you  find  defendant's  servants  in  charge 
of  the  train  did  not  use  ordinary  care  to  pre- 
vent striking  stock  on  its  track."  This  was 
a  fair  presentation  of  an  issue  not  otherwise 
submitted,  and  the  charge  ought  to  have 
been  given. 

For  the  error  of  the  court  in  refusing  It, 
the  Judgment  of  the  court  is  reversed,  an^ 
the  cause  remanded. 

On  Appellee's  Motion  for  Rehearing. 

Upon  further  consideration  of  this  appeal, 
we  have  concluded  that  the  trial  court  did 
not  err  in  refusing  the  requested  instruction, 
for  which  we  formerly  reversed  and  remand- 
ed the  case.  Article  4427,  Sayles'  Ann.  Civ. 
St  Tex.  1897,  is  as  follows:  "All  railway 
corporations  in  this  state  which  have  (fenced), 
or  which  may  hereafter  fence  their  right  of 
way,  may  be  required  to  make  openings  or 
crossings  through  their  fence  and  over  their 
roadbed  along  their  right  of  way  every 
one  and  one-half  miles  thereof;  provided, 
that  if  such  fence  shall  divide  any  inclosure 
that  at  least  one  opening  shall  be  made  in 
said  fence  within  such  Inclosure."  The  ob- 
vious purpose  of  this  statute  Is  to  afford 
the  owner  of  such  divided  Inclosure  easy 
access  to  and  from  the  segregated  portions 
of  his  inclosure,  and,  where  such  openings 
are  made  for  the  owner's  exclusive  benefit 
it  Is  but  Just  that  he  should  bear  the  burden 
of  keeping  the  gates  shut  But  In  the  present 
case,  as  will  be  seen  from  our  statement  in 
the  former  opinion,  the  gate  constructed  by 
appellant  is  not  "within"  an  Inclosure  at 
all,  but  is  at  a  point  at  the  end  of  an  open 
lane  which  is  literally  and  to  all  Intents 
and  purposes  in  the  outside  fence  of  such  in- 
closure. In  that  case  the  right  of  way  at 
such  a  point  is  exposed  to  all  the  hazards  of 
trespassing  stock,  and  the  public  Is  as  much 
entitled  to  demand  the  protection  of  a  fence 
as  at  any  other  point  not  actually  within  an 
Inclosure.  The  statute  quoted  does  not  seem 
to  contemplate  that  an  owner,  whose  inclo- 
sure was  divided  by  a  line  of  railway,  would 
be  entitled  to  demand  an  opening  in  the  right 
of  way  fence  except  at  some  point  within  his 
inclosure.  If  the  owner  then  is  not  entitled 
to  demand  such  opening,  clearly  the  railway 
company  is  not  required  to  make  it,  and  its 
doing  so  would  not  relieve  It  of  the  duty  Im- 
posied  by  law  to  fence  Its  track.  We  are  not 
forgetful  of  the  fact  that  the  open  lane  was 
constructed  by  appellee  after  the  gate  In 
question  had  been  put  In  by  appellant,  and 
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that  therefore  appellant  at  the  time  was  un- 
der the  legal  obligation  of  putting  In  such 
gate  because  Its  line  actually  divided,  and 
the  opening  was  placed  within,  an  inclosure. 
But  upon  appellee's  exposing  this  opening 
to  the  crossing,  and  thus  Jeopardizing  the 
Interests  of  the  public,  the  appellant  could 
no  longer  defend  an  Injury  by  pleading  that 
such  opening  was  maintained  in  obedience 
to  the  statute  quoted.  It  was  not  error  there- 
fore to  refuse  the  requested  charge  hereto- 
fore set  out,  which  In  effect  assumed  that  the 
gate  In  controversy  was  within  an  inclosure. 
Appellee's  rehearing  Is  therefore  granted, 
and  the  Judgment  of  the  county  court  is  af- 
firmed. 


ADOUE  &  LOBIT  v.  TOWN  OF  LA  PORTE.f 

(Court  of  Civil  Appeals   of  Texas.     Dec.   10, 

1909.     Rehearing  Denied  Jan.  6,  1910.) 

1.  Vkndob  and  Fubchasek  (§  261*)— RBai- 
EDiEs  OF  Vendor  —  Absionuent  op  Lien — 
Bona  Fide  Pukohaseb. 

The  purchaser  of  vendor's  lien  notes  in 
due  course  of  trade  before  maturity  and  for  a 
valuable  consideration,  without  notice  of  a  parol 
dedication  of  a  part  of  the  land  by  the  malier, 
will  be  protected  as  an  innocent  purchaser  as 
against  such  dedication. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  $  261.*] 

2.  Vendob  and   Pukchaseb  (§  295*)  —  En- 

FOBCEMENT    OF    VENDOB's    LIBN— OPEBATION 

AND  Effect. 

The  foreclosure  of  a  vendor's  lien  by  the 
assignee  thereof,  who  used  due  dilieence  to  as- 
certain all  existing  claims  to  the  land  and  to 
make  all  known  claimants  parties  to  the  action, 
extinguishes  the  rights  of  a  town  under  a  prior 
parol  dedication  of  which  such  assignee  had  no 
notice,  though  the  town  was  not  a  party. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  S  295.*] 

3.  Dedication  (|  19*)— Acts  Ahountino  to 
Dedioation— Maps. 

The  conveyance  of  land  with  reference  to  a 
recorded  map  on  which  a  plot  of  ground  is 
marked  "park"  does  not  amount  to  a  dedication 
of  such  plot  to  the  public  or  ratify  a  parol  dedi- 
cation by  a  former  owner  of  which  the  grantor 
had  no  notice. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  §§  35-47;    Dec.  Dig.  f  19.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;   Norman  G.  Kittrell,  Judge. 

Action  by  the  Town  of  La  Porte  against 
Adoue  &  Loblt  Plaintiff  had  Judgment,  and 
defendants  appeal.     Reversed  and  rendered. 

Ewing  &  Ring,  for  appellants.  P.  H. 
Briant,  A.  R.  Masterson,  H.  N.  Atkinson,  and 
H.  Masterson,  for  appellee. 

PLEASANTS,  C.  J.  This  is  an  action  of 
trespass  to  try  title  brought  by  the  appel- 
lee, a  municipal  corporation  within  the  coun- 
ty of  Harris,  against  B.  Adoue  and  Joseph 
LiObIt,  composing  the  firm  of  Adoue  &  Loblt, 
to  recover  the  title  and  possession  of  a  tract 


of  about  IS  acres  of  land  situated  witliin 
the  corporate  limits  of  appellee  town.  The 
land  In  controversy  is  a  part  of  a  tract  of 
1,600  acres  in  the  Johnson  Hunter  survey 
In  Harris  county.  This  1,600-acre  tract-  was 
owned  by  John  A.  and  Nancy  J.  Caplen  on 
March  10,  1892.  On  that  date  the  Caplens 
conveyed  all  of  said  tract  to  A.  M.  York 
for  a  consideration  of  $21,775.  Of  this  con- 
sideration $2,518  was  paid  in  cash,  and  for 
the  remainder  York  executed  his  several 
notes  in  varying  amounts  and  payable  in 
from  one  to  six  years  respectively.  To  se- 
cure the  payment  of  these  notes  a  vendor's 
lien  was  expressly  reserved  in  the  deed  ex- 
ecuted by  the  Caplens  to  said  York.  All  of 
these  notes  were  assigned  and  'transferred 
by  the  Caplens  to  appellants  before  their 
maturity  to  secure  loans  made  Caplen  by 
appellants.  Upon  the  maturity  of  these 
loans  the  transfer  of  the  vendor's  U^i  notes 
above  mentioned  was  made  absolute  by  the 
Caplens,  and  they  executed  and  delivered  to 
appellants  a  conveyance  of  the  title  in  tlie 
land  held  by  tliem  under  the  vendor's  lien 
reservation  In  their  deed  to  York.  This  con- 
veyance was  made  In  1S97.  Thereafter  ap- 
pellants brought  suit  to  foreclose  their  ven- 
dor's lien  against  York  and  all  of  his  rec- 
ord vendees  and  all  persons  in  possession 
of  any  part  of  the  1,600  acres  of  land,  ex- 
cept those  who  had  made  settlement  with 
appellants  and  obtained  releases  for  the 
land  held  by  them.  Appellee  was  not  a  party 
to  this  suit  Judgment  was  rendered  for 
plaintiffs  In  said  suit  at  a  foreclosure  sale 
resrularly  held  under  said  Judgment.  Ap- 
pellants became  the  purchasers  of  ail  of  the 
land  sold,  including  the  tract  in  controver- 
sy in  this  suit.  Appellee  claims  the  land  un- 
der an  alleged  dedication  thereof  for  tbe 
purpose  of  a  public  park  by  Caplen  and  his 
immediate  and  remote  vendees,  which  dedi- 
cation was  accepted  by  appellee  town.  It 
is  also  claimed  by  appellee  that  this  dedi- 
cation was  ratified  by  appellants,  and  that 
appellants  by  their  acts,  after  they  acquir- 
ed' the  superior  title  to  the  land,  rededlcat- 
ed  the  property  in  controversy  to  the  pub- 
lic use  before  stated.  The  cause  was  tried 
in  the  court  below  wlthoat  a  Jury,  and  Judg- 
ment was  rendered  In  favor  of  appellee  for 
the  title  and  possession  of  the  property, 
with  allowance  to  appellants  of  the  value 
of  their  improvements  as  provided  by  arti- 
cles 4814  and  4815  of  the  Revised  Statutes 
of  1879. 

The  trial  Judge  filed  conclusions  of  fact 
and  law.  After  finding  that  Caplen  and  his 
vendee,  York,  and  the  vendee  of  York,  aft- 
er the  sale  to  York  by  Caplen  and  prior  to 
the  foreclosure  by  appellants,  "by  their  re- 
spective acts  and  declarations  and  itheir 
courses  of  conduct,  made  parol  dedication 
to  the  public  as  far  as  they  could  of  the 
land  In  controversy  for  the  purpose  of  a 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
t  Writ  of  error  denied  by  Supreme  Court. 
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park,  and  that  the  public  prior  to  said  fore- 
cloeare  recognized  and  accepted  such  dedica- 
tion." be  furtber  finds  tbat  appellants  "icnew 
nothing  of  the  dedication,  as  a  matter  of 
fact,  until  at  or  about  tbe  commencement 
of  this  suit,   and  I   furtber  find,  from  ex- 
amination of  tbe  decree  In  .the  foreclosure 
suit,   tbat   a   very  large  number  of  parties 
were  made  defendants,  and  from  all  the  pro- 
ceedings bad  in  tbat  case,  as  revealed  by  tbe 
abstract  of  title,  copies  of  the  decree,  and 
other  evidence,  I  conclude  tbat  counsel  for 
.Vdone  &  Ijohit  used  all  reasonable  diligence 
to  obtain  an  'efTectual  foreclosure  so  far  as 
an  examination  of  tbe  records  In  order  to 
ascertain    what    parties   were   proper   and 
necessary  to  tbat  end.     Having  found  tbat 
neither  Adoue   &   Lobit  nor  their  counsel 
luid  any  knowledge,  as  a  matter  of  fact,  of 
any  dedication  of  tbe  property,  I  conclude 
that  the  fact  tbat  their  counsel  made  no  in- 
quiry as  to  whether  there  had  been  such 
dedication  does  not,  imder  tbe  facts  and  evi- 
dence, militate  against  or  weaken  the  con- 
elusion  above  foimd  as  to  tbe  exercise  of 
reasonable   diligence.     I   find  tbat  neither 
.\doue  nor  loblt  personally  ever  made  any 
examination  of  tbe  records  of  Harris  coun- 
ty to  see  anything  about  tbe  property,  or 
what  parties  were  necessary,  and  that  every- 
thing was  intrusted  to  their  counsel.     The 
defendants,    Adoue   &   Lobit,    shortly    after 
said  foreclosure,  and  their  purchase  there- 
nnder,  through  their  tenants  and  agents,  went 
Into  the  exclusive  possession  of  the  land  in 
controversy,  and  ever  since  then,  down  to 
the  commencement  of  this  suit,  have  been 
in  the  peaceable  and  adverse  possession  of 
the  same,    using   and   enjoying   it,   boli^g 
the  same  under  a  duly  registered  deed,  to 
wit.  said  sberlfTs  deed,  paying  all  taxes  ao- 
rmlng  thereon,  including  taxes  to  the  town 
of  La  Porte,  which  it  has  accepted  and  ap- 
propriated through  Its  officers,  without  ob- 
jection.   After  said  foreclosure  and  tbe  pur- 
chase thereunder  by  defendants,  nntU  about 
the  time  of  this  suit,  tbe  adverse  use  and 
possession    of   the   premises   by   defendants 
as  absolutely  theirs  was  acquiesced  In  wltii- 
out  objection   or  complaint  by   the  public 
or  its  organized   representative,    the    town 
of  La  Porte;    said  municipality  meantime, 
IS  before  stated,  receiving  and  appropriat- 
ing from  deffflidants  taxes  on  such  land." 

None  of  these  conclusions  of  fact  are  at- 
tacked by  appellee,  and  It  is  not  contended 
that  upon  these  facts  appellee  would  be  en- 
titled to  recover  the  land  from  appellants. 
Having  purchased  tbe  notes  or  taken  them 
as  collateral  security  in  due  course  of  trade 
and  for  a  valuable  consideration  before  ma- 
turity and  without  actual  or  constructive 
notice  of  tbe  dedication  by  Caplen  and  York, 
appellants  would  be  protected  as  innocent 
purchasers  in  tbe  right  to  subject  all  of  the 
property  covered  by  the  vendor's  Hen  retain- 
ed to  secure  said  notes  to  tbe  payment  of 


said  notes,  and,  having  in  the  foreclosure 
proceedings  instituted  by  them  used  prop- 
er diligence  to  ascertain  the  claims  of  all 
persons  asserting  rights  in  tbe  property  and 
to  make  all  such  persons  parties  to  the  fore- 
closure suit,  appellee's  right  of  redemption 
was  foreclosed  by  the  Judgment  in  said 
suit.  Uddell  V.  Grain,  53  Tex.  555;  Kauflf- 
man  &  Runge  v.  Robey,  60  Tex.  308,  48  Am. 
Rep.  ZQi;  Marx  v.  Dreyfus,  26  S.  W.  232; 
Baldwin  v.  Root,  90  Tex.  552,  40  S.  W.  3; 
Rogers  v.  Houston,  94  Tex.  403,  60  S.  W. 
869. 

As  before  stated,  appellee  does  not  contend 
that  appellants  would  be  bound  by  the  parol 
dedication  fotmd  by  tbe  court  to  have  been 
made  by  Caplen  and  York,  of  which  appel- 
liants  had  no  notice  at  tbe  time  they  purchas- 
ed the  notes,  or  at  the  time  of  the  foreclo- 
sure and  tbelr  purchase  of  tbe  land  under 
Judgment  of  foreclosure;  but  It  Is  insisted 
tbat  tbe  Judgment  should  be  sustained  upon 
the  conclusion  of  law  of  the  trial  court  tbat 
appellants,  "by  their  deeds  and  releases  and 
reference  to  tbe  maps  and  plots  of  the  prop- 
erty, ratified  the  dedication,  tbat  under  all 
the  circumstances  they  are  estopped  to  deny 
it,  and  tbat  the  title  to  tbe  property  for  the 
purpose  of  a  park  Is  vested  in  the  corpora 
tion  of  tbe  town  of  La  Porte,  subject  to  al- 
lowance for  improvements  as  prescribed  by 
tbe  statutes."  This  conclusion  is  assailed  by 
appellants  upon  the  ground  tbat  it  Is  not  sup- 
ported by  the  facts  found  by  the  trial  court 
and  established  by  the  evidence.  The  fact 
conclusion  upon  which  this  conclusion  of  law 
is  based  is  as  follows:  "I  furtber  find  that 
Adoue  &  Lobit  executed  certain  deeds  and 
releases  describing  the  property  so  released 
and  conveyed  according  to  tbe  maps  and 
plots  of  the  town  of  La  Porte,  which  disclose 
and  evidence  the  existence  of  Beach  Park 
and  its  recognition  by  Adoue  &  Lobit.  The 
maps  and  plots  in  evidence  show  Beach  Park 
to  be  an  annex  or  addition  to  the  town  of  La 
Porte,  and  to  comprise  the  land  in  contro- 
versy, besides  other  land,  which  annex  or  ad- 
dition Is  platted  and  laid  out  and  marked  as 
shown  by  copy  of  map  hereto  attached,  mark- 
ed 'Exhibit  A,'  being  the  aforesaid  map  re- 
corded in  volume  83,  pp.  596,  597,  of  the  Deed 
Records  of  Harris  County." 

The  map  referred  to  In  this  finding  pur- 
ports to  be  a  map  of  an  annex  or  addition 
to  the  town  of  La  Porte  called  or  designated 
"Beach  Park,"  and,  while  the  land  In  contro- 
versy is  shown  thereon,  there  Is  nothing  on 
any  of  the  maps  Introduced  in  evidence  to 
indicate  tbat  said  land  had  beeu  set  aside 
for  a  public  park  or  for  any  public  use.  As 
found  by  the  court,  the  map  shows  tbe  suIkU- 
vlslon  of  Beach  Park  annex  into  numerous 
blocks  and  lots.  Near  the  center  of  said  an- 
nex, and  some  distance  from  the  land  in  con- 
troversy, there  Is  a  circular  plot  of  ground 
marked  "Park."  The  land  in  suit  Is  an  ir- 
regular shaped  plot  and  lies  along  the  beach 
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front.  Ab  It  appears  npon  said  map  it  Is 
unnumbered  and  unmarked,  except  that  it 
BtaowB  that  a  bathing  pier  with  bathhouses 
at  the  end  extends  into  the  bay  from  this 
property,  and  at  the  shore  end  of  this  pier 
a  dancing  pavilion  is  shown. 

We  think  it  clear  that  the  record  of  this 
map  would  not  In  itself  amount  to  a  dedica- 
tion of  the  property  in  question  to  public 
use,  and  It  necessarily  follows  that  a  mere 
reference  to  said  map  in  deeds  and  releases 
executed  by  appellants  would  not  be  a  dedi- 
cation by  them  of  the  property  in  question. 
The  court  having  expressly  found,  and  this 
finding  not  being  questioned,  that  appellants 
had  no  notice  of  the  parol  dedication  of  the 
property  by  Caplen  and  his  vendees,  they 
cannot  be  held  to  have  ratified  such  dedica- 
tion, for  one  cannot  ratify  an  act  of  which 
he  has  neither  actual  nor  constructive  no- 
tice, and,  unless  the  record  of  the  map  in 
question  Is  sufficient  In  itself  to  elfect  the 
dedication,  appellants  have  neither  dedicat- 
ed nor  ratified  the  dedication  of  said  prop- 
erty. 

We  think  the  facts  of  this  case  easily  dls- 
tlnguisb  it  from  the  case  of  City  of  Corsl- 
cana  v.  Anderson,  33  Tex.  Civ.  App.  596,  78 
S.  W.  2&i,  and  the  case  of  Oswald  v.  Grenet 
22  Tex.  S4,  cited  and  relied  on  by  appellee. 
Before  the  property  of  a  citizen  can  be  tak- 
en for  public  use  without  compensation  upon 
the  claim  of  a  gift  or  dedication,  the  facts 
and  circumstances  relied  upon  to  prove  such 
dedication  must  be  of  an  unequivocal  char- 
acter, or  at  least  must  prima  facie  be  of 
such  character  as  would  reasonably  Induce 
the  public  or  some  member  thereof  to  believe 
that  such  dedication  had  been  made;  and, 
before  any  estoppel  could  arise  by  reason  of 
such  prima  facte  dedication,  it  must  be  shown 
that  the  public  or  some  member  thereof  acted 
upon  such  prima  facie  dedication  in  such  way 
as  to  render  it  inequitable  and  unjust  for  the 
owner  to  deny  the  dedication.  No  such  facts 
are  shown  in  this  case. 

As  before  said,  we  think  the  map  is  clear- 
ly iDBufflcient  to  show  the  dedication.  The 
acts  of  appellants  conclusively  show  that  it 
was  never  their  intention  to  dedicate  this 
land  to  the  public,  but  they  have  at  all  times 
since  they  acquired  the  title  thereto  asserted 
ownership  of  the  property  In  the  most  unmis- 
takable manner  by  improving  it,  renting  It, 
and  paying  the  taxes  thereon  to  the  town  of 
La  Porte.  Having,  as  found  by  the  trial 
court,  and  as  shown  by  the  undisputed  evi- 
dence, acquired  the  title  to  this  property 
without  any  notice  of  the  previous  dedica- 
tion, appellants  should  not  be  divested  of 
their  property  upon  evidence  which  is  clear- 
ly InsuRlcient  to  show  any  intention  on  their 
part  to  dedicate  It  to  public  use. 

We  are  of  opinion  that  the  Judgment  of  the 
court  below  should  be  reversed,  and  Judg- 


ment here  rendered  for  ai)peUants,  and  it  has 
been  so  ordered. 
Reversed  and  rendered. 


HOUSTON  &  T.  a  R.  CO.  v.  HANKSLt 

(Conrt  of  CSvii  Appeals   of  Texas.     Dec.   22, 

1909.     Rehearing  Denied  Jan.  8,  1910.) 

1.  Dahaois   (i   158*)— Pebsohai  Injubies— 
'  Evidence— Admissibiutt. 

In  an  action  for  injury  to  plaintiff's  toot 
resulting  first  in  the  amputaticn  of  a  toe,  follow- 
ed by  a  development  of  a  diseased  condition  of 
the  covering  of  the  bones  of  the  foot,  rendering 
a  subsequent  amputation  of  the  foot  and  part 
of  the  leg  necessary,  evidence  that  the  kidneys 
were  involved  offered  only  as  symptomatic  of  the 
diseased  condition  of  the  covering  of  the  bones 
of  the  foot  was  admissible  aa  against  the  ob- 
jection that  there  was  no  pleading  to  sustain  any 
injury  to  the  kidneys. 

[Ed.    Note.— For   other   cases,   see   Damages, 
Cent.  Dig.  Ji  441,  442 ;   Dec.  Dig.  {  15S.*] 

2.  EviDBNCB  (I  472*)  — Opinion  Evidence  — 
Mattebs  fob  Jubt. 

WTiere,  in  an  action  for  Injuries  to  an  em- 
ploye of  a  car  wheel  company  while  repairing  an 
engine  on  its  track,  separated  by  a  barrier  from 
the  part  of  the  track  on  which  a  railroad  operat- 
ed cars,  caused  by  a  car  rutming  against  the 
barrier  and  striking  it  so  as  to  move  the  engine, 
the  distance  of  the  engine  from  the  iKirrier  and 
the  other  facts  proved  enabled  the  jury  to  de- 
termine whether  the  engine  was  far  enough  back 
not  to  have  been  reached  by  the  drawhead  of 
the  car,  a  question  whether  the  movement  of  the 
car  would  nave  caused  the  injury  if  the  engine 
had  l>een  far  enough  back  not  to  have  been 
reached  by  the  drawhead  of  the  car  called  for 
an  opinion,  concerning  which  a  witness  could 
not  testify. 

[Ed.    Note. — For  other   cases,    see   E^vidence, 
Cent  Dig.  {  2195 ;  Dec.  Dig.  i  472.*] 

S.'  Railboads  (I  281*)  —  LiABiLnr  fob  In- 
juries— Respondeat  Scpebiob. 

The  switching  crew  of  a  railroad  did  switch- 
ing on  a  track  of  a  car  wheel  company  con- 
nected with  the  railroad  track  for  the  purpose 
of  placing  cars  at  a  platform  to  be  loaded  or 
unloaded  by  the  company.  The  manager  of  the 
company  called  on  the  foreman  of  the  crew  to 
move  cars  on  the  track,  but  the  company  exer- 
cised no  control  over  the  crew,  or  the  manner 
in  which  they  did  their  work.  The  crew  were 
paid  and  controlled  by  the  railroad,  and  operat- 
ed its  engines.  Beld,  that  the  members  of  tiie 
crew  were  the  servants  of  the  railroad,  and  it 
was  responsible  for  their  negligence. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Dec.  Dig.  §  281.»] 
4.  Raixboads  (J  276*)— Injubiks  to  Pebsons 

ON  TBACK— licENSKKS — CABE  REQUIRED. 

A  car  wheel  company,  maintaining  a  switch 
track  connected'with  a  railroad,  and  placing  a 
barrier  on  the  track  to  separate  the  part  of  it  on 
which  repair  work  should  be  done  from  that  on 
which  cfra  should  be  switched  by  the  switching 
crew  of  the  railroad,  need  not  provide  a  barrier 
sufficient  to  withstand  an  unusual  and  unneces- 
sary impact  of  a  car  against  the  barrier,  result- 
ing in  the  forcible  moving  of  the  barrier,  and 
causing  an  accident  to  one  engaged  in  repair 
work,  and  the  members  of  the  crew  could  not  pre- 
sume that  the  company  had  done  so,  and  they 
must  exercise  ordinary  care  in  switching  cars, 
though  they  could  rely  on  the  presumption  that 
the  company  had  performed  its  duty  in  main- 
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tainins  a  proper  barrier  for  the  protection  of  the 
men  engaged  in  repair  worit. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  {  275.*] 

5.  Railhoads  (I  279*)— iMPtJTKD  Neolioknce 
—As  Betweir  EiirPLOTKB  AKD  KuplotA. 
The  liability  of  a  railroad  for  the  negligence 
of  its  switching  crew  while  engaged  in  switch- 
ing cars  on  the  track  of  a  manufacturer,  and 
moTing  a  car  against  a  barrier,  and  thereby  mov- 
ing an  engine  of  the  manufacturer  and  injuring 
an  emirioyC  repairing  it,  depended  on  the  neg- 
ligence of  its  switching  crew  as  a  contributing 
cause  of  the  accident  and  of  the  employe's  guilt 
or  innocence  of  contribntory  negligence,  but  the 
^ct  of  the  concurring  negligence  of  the  mann- 
fsctnrer  was  no  defense. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  901 ;   Det  Dig.  i  279.*] 

&  Damages  (|  34*)— Pebsonai.  Injubibs— Ao- 

OKATATION   or  IRJUBT. 

Where  the  person  injured  used  ordinary  care 
In  selecting  the  surgeon  who  treated  him  and 
who  amputated  his  foot  and  leg,  he  could  re- 
cover for  the  loss  of  his  foot,  though  the  physi- 
cian made  a  mistake  in  amputating  it. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  I  43;   Dec.  Dig.  {  34.*] 

7.  ApFEAI.  and  BiBBOB  (I  742*)— •A8BI0NMERT8 

OF  EsBOB— Questions  Reviewable. 

In  considering  assignments  complaining  of 
the  refusal  of  instructions,  the  court  is  confined 
to  the  proposition  stated  under  the  assignments. 

[El  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  3000 ;   Dec  Dig.  i  742.*] 

8.  Tbial  {|  260*)— Instbuctions— Refusal  to 
Give  Instbuctiokb  Covebed  by  the 
Chabob. 

It  is  not  error  to  refuse  a  charge  sufficient- 
ly stated  in  the  charge  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Wg.  I  651 :  Dec.  Dig.  |  260.*] 

9.  Damages  (|  132*)  —  Pebsonai,  Irjitbieb  — 
Excessive  Dakages. 

A  verdict  for  $10,500  for  a  personal  injury 
lesnlting  in  the  crushing  of  plaintiCTs  foot,  caus- 
ing great  suffering  and  necessitating  the  ampnta- 
tioB  of  one  of  the  toes,  followed  by  a  period  of 
increased  suffering  and  complications  necessitat- 
ing a  second  amputation  of  the  foot  and  a  part 
of  the  leg  below  the  knee,  is  not  excessive. 

[Eid.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  380,  381 ;  Dec.  Dig.  (  132.*] 

Appeal  from  District  Court,  Harris  County ; 
Korman  O.  Klttrell,  Judge. 

Action  by  James  B.  Hanks  against  the 
Houston  &  Texas  Central  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals   AfBrmed. 

Baker,  Botts,  Parker  &  Garwood  and  A.  L. 
Jackson,  for  appellant  Ewing  &  Ring,  for 
appellee. 

REESE,  J.  Tbls  is  a  suit  by  James  B. 
Hanks  against  the  Houston  &  Texas  Central 
Railroad  Company  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  the  negligence  of  defendant  It  was  al- 
leged in  the  petition,  in  substance,  tbat  while 
plaintiff  was  at  work  as  an  employe  of  the 
Dickson  Car  Wheel  Company,  repairing  a 
tmall  locomotive  engine,  standing  on  the  re- 
pair part  of  a  track  belonging  to  said  car 
whed  company,  plaintiff  being  at  work  un- 


der the  engine,  defendant's  employes  negli- 
gently operated  an  engine  and  cars  so  that 
one  of  the  cars  struck  the  engine  upon  which 
plaintiff  was  at  work,  causing  it  to  move, 
whereby  plaintiff's  foot  was  caught  under 
one  of  the  wheels  of  the  engine,  crushing  his 
foot,  with  the  result  that  one  of  his  toes  had 
to  be  amputated,  and  afterwards  the  leg  had 
to  be  amputated  between  the  ankle  and  the 
knee.  It  was  alleged  that  the  track  on  wliich 
the  engine  uimn  which  plaintiff  was  at  work 
connected  with  the  track  of  defendant,  and 
that  defendant  was  accustomed  to  operate  en- 
gines and  cars  over  the  same  in  the  perform- 
ance of  Its  business ;  that  a  barrier  had  been 
placed  on  the  trade  to  s^arate  that  part  of 
the  same  upon  which  r^alr  work  was  being 
done  from  that  upon  which  engines  and  cars 
were  operated;  and  that,  upon  the  occasion 
In  question,  the  engine  and  cars  of  defendant 
were  operated  with  such  unnecessary  speed 
that  one  of  the  cars  ran  upon  the  barrier  and 
struck  it  with  such  force  and  violence  as  to 
strike  and  move  the  engine  uiton  which 
plaintiff  was  at  work. 

The  defendant's  answer  set  up  as  defense 
the  following  matters:  (1)  A  general  demur- 
rer. (2)  A  general  deniaL  (3)  Contributory 
negligence,  (a)  In  that  plaintiff  voluntarily 
entered  and  placed  himself  under  the  dinky 
locomotive  when  he  knew,  or  by  ordinary 
care  would  have  known,  that  defendant's  em- 
ployes were  operating  cars  on  said  track, 
and  would  not  probably  discover  him  Injils 
position  under  the  locomotive,  and  tbat  he 
took  no  precaution,  by  posting  a  flag  or  other- 
wise, to  gniard  or  protect  himself  against  the 
danger  of  collision  between  the  locomotive 
that  be  was  repairing  and  the  cars  that  might 
be  operated  and  moved  by  defendant's  em- 
ployes; and  (b)  in  that  plaintiff  caused  the 
locomotive  which  be  was  engaged  in  repair- 
ing to  be  moved  so  close  to  the  barrier  upon 
the  track  that  its  drawhead  extended  and 
protruded  over  said  barrier,  so  that  the  bar- 
rier afforded  no  protection  against  collision 
with  the  moving  cars  on  the  track;  and  (4) 
that,  in  so  far  as  defendant  was  concerned, 
the  plaintiflTs  alleged  injury  was  the  result 
of  an  unavoidable  accident.  A  trial  with  a 
Jury  resulted  in  a  verdict  and  judgment  for 
plaintiff  for  $10,500  from  which,  its  motion 
for  a  new  trial  having  been  overruled,  de- 
fendant prosecutes  this  appeal. 

We  find  that  there  was  negligence  on  the 
part  of  defendant  as  alleged  in  the  petition ; 
that  as  a  proximate  consequence  thereof  ap- 
pellee was  injured  substantially  as  alleged; 
that  appellee  was  not  guilty  of  contributory 
negligence ;  and  that  the  amount  of  damages 
assessed  by  the  Jury  is  sustained  by  the  evi- 
dence. NowUn  V.  Hall,  97  Tex.  443,  79  S. 
W.  806. 

By  the  first  assignment  of  error  appellant 
complains  of  the  ruling  of  the  court  in  admit- 
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ting,  over  his  objection,  the  testimony  of  ap- 
pelle^e's  witness  Dr.  F.  H.  Neuhaus  that  be 
bad  examined  tbe  urine  of  tbe  plaintiff,  and 
found  tbat  the  kidneys  were  Involved.  Tbe 
objection  to  this  testimony  was  tbat  there 
was  no  pleading  to  sustain  any  injury  to  the 
kidneys,  and  the  evidence  was  therefore  Ir- 
relevant and  Incompetent,  It  appears  from 
the  record  tbat,  after  the  amputation  of  the 
toe,  a  condition  or  disease  called  "cellulitis," 
which  was  a  diseased  condition  of  the  cover- 
ing of  tbe  bones  of  tbe  foot,  developed,  which, 
it  was  claimed,  rendered  tbe  second  amputa- 
tion of  tbe  foot  and  part  of  the  leg  necessary. 
It  appears  from  tbe  bill  of  exception  that, 
when  tbe  objection  was  made,  api)ellee'8  coun- 
sel made  tbe  statement  tbat  no  damages  were 
claimed  for  any  Injury  to  the  kidneys,  and 
this  evidence  was  only  offered  as  symptomat- 
ic of  tbe  cellulitis.  Tbe  objection  was  over- 
ruled. The  witness  testified  that  the  condi- 
tion of  the  urine  Indicated  tbat  the  cellulitis 
was  very  severe,  which  was  the  condition  re- 
lied upon  to  show  the  necessity  for  the  sec- 
ond amputation.  Tbe  court  specially  instruct- 
ed the  Jury  not  to  allow  any  damages  for  In- 
Jury  to  tbe  kidneys.  Tbe  assignment  is  with- 
out merit  and  is  overruled. 

By  the  second  assignment  of  error  com- 
plaint is  made  of  tbe  ruling  of  the  court  in 
sustaining  the  objection  of  appellee  to  the 
following  question  propounded  by  appellant 
to  tbe  witness  Carr:  "If  that  engine  had  been 
far  enough  back  not  to  have  been  reached 
by  the  drawhead  of  tbe  car,  would  the  move- 
ment of  that  car  have  injured  Mr.  Hanks  in 
any  way?"  The  objection  was  tbat  the  ques- 
tion was  hypothetical,  that  it  called  for  an 
opinion  of  tbe  witness,  and  was  argumenta- 
tive. We  see  no  error  In  the  ruling.  It  was 
not  a  matter  about  which  an  opinion  of  the 
witness  was  admissible.  Olven  the  distance 
of  tbe  engine  from  the  barrier  and  other 
facts,  the  Jury  could  Judge  as  well  as  tbe  wit- 
ness as  to  whether  the  engine  was  far  enough 
back  not  to  have  been  reached  by  tbe  draw- 
bead  of  tbe  car.  And  besides  that  it  was  so 
reached  Is  one  of  the  undisputed  facts  In  the 
case;  the  controversy  being  over  the  man- 
ner in  which  that  result  was  effected  We 
overrule  the  assignment 

The  third  assignment  of  error  challenges 
the  refusal  of  tbe  court  to  give  to  the  Jury 
a  special  instruction,  requested  by  appellant, 
to  return  a  verdict  for  the  defendant.  The 
first  proposition  stated  under  this  assignment 
is  tbat  the  switching  crew  in  charge  of  tbe 
engine  and  cars  which  cau^  tbe  injury  were 
at  the  time  in  the  employment  of  the  Dickson 
Car  Wheel  Company,  and  not  of  appellant, 
and  therefore  the  rule  of  respondeat  superior 
bad  no  application.  This  contention  cannot 
be  sustained.  The  most  that  can  be  gotten 
out  of  the  evidence  on  this  point  Is  that  the 
switch  track  on  which  the  engine  and  cars 
were  being  operated  belonged  to  tbe  Dickson 


Car  Wheel  Company,  and,  connecting  with 
tbe  track  of  appellant's  railway,  ran  thence 
alongside  tbe  shops  and  platform  of  the  car 
wheel  company  for  tbe  purpose  of  placing 
cars  at  the  platform  to  be  loaded  or  unloaded 
by  tbe  car  wheel  company,  and  upon  tbe  oc- 
casion in  question  the  manager  of  the  car 
wheel  company  called  upon  the  foreman  of 
the  switching  crew  to  "spot"  some  cars  up- 
on this  switch  track  for  greater  convenience 
in  loading  or  unloading  the  same.  The  car 
wheel  company  exercised  no  control  over  the 
men,  or  the  manner  in  wtaicb  they  did  their 
work,  but  only  requested  the  moving  of  the 
cars.  The  men  were  in  the  employment  of, 
paid  and  controlled  by,  appellant,  and  oper- 
ating Its  engine.  In  spotting  tbe  cars  tbey 
were  doing  wbJtt  was,  in  fact,  tbe  work  of 
tbe  railroad  company.  It  is  entirely  clear, 
we  think,  that  tbey  were  at  the  time  tbe 
agents  and  servants  of  appellant  in  this  work, 
and  that  appellant  must  be  held  responsible 
for  their  negligence.  None  of  the  authorities 
cited  by  appellant  have  any  application  to  the 
facts  of  this  case.  From  api)ellee's  brief  we 
get  the  following  authorities,  which  we  think 
are  In  point:  Standard  Oil  Co.  v.  Anderson, 
212  U.  S.  215,  29  Sup.  Ct  252,  5.3  L.  Ed.  480 ; 
Drlscoll  y.  Towle,  181  Mass.  416,  63  N.  E. 
922. 

Even  if  it  be  true  that  in  the  exercise  of 
ordinary  care  the  servants  of  api)ellant  in 
the  circumstances  prevailing  at  the  time  of 
the  accident,  as  shown  by  the  evidence,  had 
the  right  to  rely  upon  the  presumption  that 
the  car  wheel  company  had  iierformed  the 
duty  of  maintaining  a  proper  barrier  and 
other  safeguards  for  the  protection  of  appel- 
lee while  at  work  under  the  engine  from  the 
operation  of  trains  on  tbe  switch  trade  out- 
side of  such  barrier,  the  evidence  is  sufficient 
to  show  tbat  the  accident  was  caused  by  tbe 
violent  impact  of  one  of  the  cars  against  this 
barrier  caused  by  tbe  unusual,  unnecessary, 
and  negligent  manner  in  which  tbe  engine 
and  cars  were  operated,  and  resulting  In  tbe 
forcible  moving  of  the  barrier,  or  the  partial 
overrunning  of  It  by  the  wheels  of  tbe  car. 
thus  causing  tbe  accident  This  the  car 
wheel  company  was  not  required  to  provide 
against,  nor  did  tbe  persons  engaged  in  oiier- 
atlng  the  engine  and  cars  have  the  right  to 
presume  tbat  it  bad  done  so. 

The  third  proposition  is  based  upon  tbe  as- 
sumed fact  that  appellee  had  caused  tbe  en- 
gine upon  which  he  was  working  to  be  placed 
in  dangerous  proximity  to  the  barrier,  which 
is  not  established  by  tbe  evidence,  and  which 
we  must  assume  the  Jury  found  to  be  untrue. 
The  evidence  authorized  such  finding.  The 
same  must  be  said  as  to  the  fourth  proposi- 
tion. We  conclude  tbat  the  third  assignment 
cannot  be  sustained. 

None  of  tbe  objections  made  to  that  por- 
tion of  the  court's  charge  objection  to  which 
Is  made  the  basis  of  the  fourth  assignment 
are  well  taken.     The  assignment  and  the 
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atvetal  proposlUona   thereunder  are  there- 
fore overmled. 

That  portion  of  the  court's  charge  object- 
ed to^  as  set  out  In  the  fifth  assignment  of 
error,  was  g\ven  for  the  benefit  of  appel- 
lant Tbe  ]nr7  was  Instructed:  "If  you  find 
tiMt  It  was  customary,  In  case  of  a  locomo- 
tire  being  repaired  lilie  that  in  question,  for 
a  ilag  of  warning  to  be  out,  and  that  by  the 
absence  of  the  flag  the  defendant's  employes 
were  misled  into  the  belief  that  no  one  was 
at  work  under  or  about  the  locomotive,  and 
that  In  Tlew  of  these  facts,  if  shown,  tbe  de- 
fendant's employes  were  in  the  exercise  of 
ordinary  care,  as  before  defined,  in  causing 
or  permitting  tbe  car  in  question  to  strike 
and  more  the  locomotive,  If  they  did  so, 
thMi  let  your  verdict  be  for  defendant,  but, 
if  yon  do  not  so  find,  let  the  verdict  be  de- 
termined on  tbe  other  Issues  submitted."  It 
Is  objected  that  the  facts  stated  with  regard 
to  tbe  absence  of  the  flag  was  a  complete 
defaise  without  the  addition  that  defendant 
was  in  the  exercise  of  ordinary  care.  We  do 
not  tblnk  the  objection  is  sound.  Even  on 
tbe  hypothesis  stated  In  view  of  the  entire 
erldence.  It  was  for  the  Jury  to  say  wheth- 
er defendant's  employes  were  In  the  exer- 
cise of  ordinary  care. 

By  the  sixth  assignment  of  error  appellant 
presents  objection  to  the  following  portion 
of  the  court's  charge:  "If  you  do  not  find 
plaintiff  entitled  to  recover  under  the  court's 
foregoing  instructions,  your  verdict  will  be 
for  the  defendant,  whether  the  Dickson  Car 
Wheel  Company  was  negligent  or  not;  but, 
if  yon  do  find  plaintiff  entitled  to  recover 
nailer  the  court's  foregoing  Instructions,  then 
It  will  be  neither  a  defense  nor  lessen  dam- 
ages for  this  defendant  If  you  shall  find  that 
the  Dickson  Car  Wheel  Company  was  guilty 
of  negligence  towards  plaintiff,  and  that 
soch  negligence  helped  to  produce  his  in- 
Jnries."  This  charge.  In  connection  with 
other  portions  of  the  charge,  does  nothing 
more  than  tell  the  jury  that  tbe  negligence 
of  the  car  wheel  company,  if  any,  should  not 
Influence  their  verdict  against  defendant.  If 
they  failed  to  find  that  the  servants  of  ap- 
pellant were  guilty  of  negligence,  nor  should 
snch  negligence  of  that  company  Influence 
their  verdict  against  appellee,  if  they  found 
that  appellant's  servants  were  guilty  of  neg- 
ligence In  the  matter  charged.  We  think 
this  Is  tbe  law  as  appHed  to  this  case  as 
made  by  the  evidence.  The  case  against  ap- 
pellant must  stand  or  fall  upon  the  negli- 
gence, or  want  of  It,  of  its  servants  as  a 
contributing  cause  of  the  accident,  and  ap- 
pellee's guilt  or  Innocence  of  contributory 
negligence.  If  tbe  negligence  of  the  car 
wheel  company  concurred  with  that  of  ap- 
pellant in  causing  the  injury,  this  would  be 
no  defense  to  appellant  Markham  v.  Nav. 
Co,  73  Tex.  250,  11  S.  W.  131;  Pac.  Ex.  Co. 
T.  Lasker,  81  Tex.  83,  16  S.  W.  792.  We  can- 
not agree  with  appellant  that,  under  the 
charge,  the  jury  could  not  consider  the  evi- 


dence with  regard  to  the  alleged  negligence 
of  the  car  wheel  company,  if  any,  as  tend- 
ing to  show  absence  of  negligence  of  appel- 
lant. If,  Indeed,  it  could  have  been  given 
that  effect,  under  any  view  of  tbe  evidence. 

The  giving  of  the  following  charge  Is  ob- 
jected to  by  the  seventh  assignment  of  er- 
ror: "If  you  believe  that  the  plaintiff  in  the 
selection  of  the  physician  or  surgeon  who 
treated  him,  and  who  amputated  his  leg, 
used  'ordinary  care,'  then,  even  though  you 
may  believe  the  surgeon  made  a  mistake  In 
the  matter  of  amputating  his  foot,  the  plain- 
tiff would  be  entitled  to  recover  for  the  loss 
of  his  foot  if  you  believe  from  all  tbe  evi- 
dence and  the  Instructions  herein  given 
that  the  defendant  company  was  responsible 
for  the  original  Injury,  and  that  the  loss  of 
hlB  foot  was  a  natural  and  probable  result 
of  such  injury."  The  only  proposition  under 
this  assignment  is  that  "a  charge  contain- 
ing statements  and  hypotheses  that  are  In- 
consistent and  self-contradictory,  and  not 
supported  by  evidence,  being  calculated  to 
confuse  and  mislead  tbe  jury.  Is  erroneous." 
We  confess  that  we  are  utterly  unable  to  see 
anything  in  this  charge  to  sustain  this  criti- 
cism. The  assignment  Is  without  merit. 
The  charge  of  the  court  on  this  issue  was 
certainly  as  favorable  to  appellant  as  tbe 
evidence  would  allow. 

Appellant  requested  the  court  to  charge 
the  jury.  In  substance,  that  if  the  barrier 
placed  across  the  track  by  the  car  wheel 
company  was  placed  there  for  the  protection 
of  appellee,  and  appellant's  servants  engag- 
ed in  operating  the  engine  and  cars  on  tbe 
switch  track  knew  this,  It  was  the  duty  of 
the  car  wheel  company  to  use  ordinary  care 
to  make  this  barrier  sufllcient  to  protect  ap- 
pellee against  injury  from  cars  moved  from 
the  opposite  side  of  the  barrier  in  the  usual 
and  customary  manner,  and,  if  the  car  wheel 
company  had  failed  to  do  this,  and  appel- 
lant's servants  did  not  know,  and  In  the  ex- 
ercise of  ordinary  care  would  not  have 
known,  that  the  barrier  was  so  Insufficient 
and  the  cars  were  moved  In  the  usual  or 
customary  manner,  and  without  unusual  vio- 
lence, and  that  such  failure  of  the  car  wheel 
company  was  the  proximate  cause  of  the 
accident,  the  verdict  should  be  for  the  de- 
fendant This  charge  was  refused.  Another 
charge  asked  and  refused  was  in  substance 
the  same  as  the  preceding  with  the  excep- 
tion that  It  omits  the  statement  with  regard 
to  the  want  of  knowledge  of  appellant's 
servants  of  the  Insufficiency  of  the  barrier, 
and  that  they  woul(J  not  have  known  of  such 
Insufficiency  In  the  exercise  of  ordinary  care 
on-  their  part.  The  refusal  to  give  these 
charges  is  made  the  ground  for  the  eighth 
and  ninth  assignments  of  error.  Under  each 
assignment,  the  following  proposition  is  stat- 
ed, which  Is  the  only  proposition  stated  un- 
der either:  "The  defendant's  crew,  bRving 
gone  upon  the  track  of  the  Dickson  Car 
Wheel  Company,  at  the  request  of  the  latter, 
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to  place  the  latter's  cars,  bad  the  right  to 
presume,  and  rely  on  the  presumption,  that 
the  barrier  customarily  maintained  by  the 
car  wheel  company  for  the  protection  of  Its 
own  employes  engaged  In  repair  work  was 
In  reasonably  safe  condition  as  a  barrier,  so 
far  as  ordinary  care  would  accomplish  this 
condition;  and  defendant  did  not  owe  any 
duty  of  anticipating  negligence  in  this  re- 
gard on  the  part  of  the  Dickson  Car  Wheel 
Company,  and  its  failure  to  so  anticipate 
was  not  negligence  on  its  part"  In  consid- 
ering these  assignments,  we  are  confined  to 
the  proposition  stated,  which  we  do  not 
think,  under  the  evidence  In  this  case,  is  a 
sound  proposition  of  law.  It  cannot  be  said 
that  the  servants  of  appellant  engaged  in 
operating  the  engine  and  cars  on  the  0PP9- 
slte  end  of  the  switch  track  had  a  right  to 
presume  that  the  barrier  was  at  all  events 
Bufflcient  to  protect  against  even  an  ordi- 
nary and  usual  movement  of  the  cars.  If 
they  knew,  or  in  the  exercise  of  ordinary 
care  should  have  known,  that  some  one  was 
at  work  in  or  about  the  small  engine  on  the 
opposite  side  of  the  barrier.  It  was  incum- 
bent upon  them  at  least  to  exercise  ordi- 
nary care  to  learn  whether  the  barrier  was 
sufficient  to  protect  such  person  from  injury 
If  cars  were  moved  against  the  barrier,  even 
in  the  usual  and  customary  manner  and 
without  unusual  violence.  If  they  did  not 
know,  and  in  the  exercise  of  ordinary  care 
would  not  have  known,  that  any  one  was  en- 
gaged at  work  -under  or  about  the  engine  in  a 
position  that  subjected  him  to  risk  of  Injury, 
under  the  charge  of  the  court  appellee  would 
not  have  been  entitled  to  recover.  If  they 
bad  or  In  the  exercise  of  ordinary  care 
would  have  had  this  knowledge,  they  had  no 
right,  without  taking  any  care  at  all  about 
the  matter,  to  presume  that  the  barrier  was 
sufficient  The  preposition  not  being  sound, 
the  assignments  are  overruled.  Railway  v. 
Eberheart,  91  Tex.  323,  43  S  W.  510. 

There  was  no  error  In  the  refusal  to  give 
the  requested  charge  set  out  In  the  tenth 
assignment  The  court's  charge  upon  this 
part  of  the  case  was  full  and  clear,  and  suf- 
ficiently stated  the  law  on  the  issue. 

The  same  must  be  said  with  regard  to 
the  eleventh  assignment  of  error. 

The  twelfth  assignment  cmnplalns  of  the 
verdict  as  excessive.  The  Jury  gave  appel- 
lee $10,500.  The  immediate  consequence  of 
the  injury  was  a  crushing  of  the  foot  which 
after  a  considerable  period  of  great  suffer- 
ing resulted  in  an  amputation  of  one  of  the 
toes.  This  did  not  give  relief,  but  a  longer 
period  of  increased  suffering  resulted,  and 
complications  set  up,  threatening  the  most 
serious  consequences,  to  avoid  which  a  sec- 
ond amputation  taking  off  the  foot  and  part 
of  the  leg  below  the  knee  became  necessary. 
This  condition  of  suffering  lasted  for  several 
months.    We  are  not  inclined  to  criticize  the 


verdict  oa  account  of  its  size.  The  assign- 
ment Is  overruled. 

We  find  00  error,  and  the  Judgment  is  af- 
firmed. 

Affirmed. 


TEXAS  CENT.  R.  CO.  v.  QUALLS. 
(Court  of  CMvil  Appeals  of  Texas.  Dec  4.  1909.) 

1.  RAI1.BOADS  (|  481*)— gETiiNa  FIBE8— Spabk 

AltBKSTi:RB--EVIDENCE. 

As  tendinjr  to  rebut  the  evidence  of  defend- 
ant in  an  action  for  the  setting  of  fires  by  a 
locomotive  that  all  its  engines  were  provided 
with  the  same  spark  arresters  used  by  other 
roads,  and  which  were  sufficient  to  prevent  the 
escape  of  fire  or  sparks  so  as  to  set  fire  to 
grass,  witness  could  testify  that  he  saw  other 
engines  being  operated  on  defendant's  line  about 
the  time  plaintiff's  grass  was  set  on  fire,  and 
that  they  were  throwing  live  sparks,  some  as 
large  as  a  man's  thumb. 

[Ed.   Note. — For  other  cases,   see  Railroads, 
Cent  Dig.  H  171&-1723;    Dec.  Dig.  |  481.*] 

2.  Evidence  (|  501*)— Opinion  EvrnENCB— 
Value. 

Plaintiff  in  an  action  for  the'buming  of  his 
grass  having  stated  it  had  a  market  value,  it 
was  not  error  to  allow  him  to  testify  to  such 
valne,  though  he  farther  stated  he  could  make 
the  amount  of  such  estimated  valne  by  pasturing 
cattle  and  horses  on  it  at  a  certain  amonnt  per 
bead  per  month,  as  such  added  statement  might 
matenally  strengthen  bis  opinion  in  the  es- 
timation of  the  jury  by  giving  a  substantial 
basis  for  it 

[Ed.   Note.— For  other   cases,    see   Eividence, 
Cent  Dig.  IS  2292-2305 ;  Dec.  Dig.  i  501.*] 

3.  DaHAOGS     (I     174*)— BUBNING     OF    GRAdS— 

Evidence. 

Testimony  in  an  action  for  damages  for  the 
burning  of  grass  and  sod  as  to  the  number  of 
cattle  and  horses  the  burned  land  would  graze 
per  month,  and  the  price  paid  per  head  for  such 
pasturage,  was  admissible. 

[EM.    Note. — For   other   cases,    see   Damages, 
Cent  Dig.  {  464;   Dec.  Dig.  f  174.*] 

4.  RAn.B0ADs  (J  454*)— SEmNo  Fibes— Dxrrr 
AB  TO  Spabk  Abbestebs. 

A  railroad  company  has  not  the  absolute 
duty  of  supplying  its  locomotives  with  the  most 
improved  spark  arresters,  and  having  them  In 
a  good  state  of  repair;  but  its  duty  is  to 
exercise  ordinary  care   in  these   respects. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  {  1670;   Dec.  Dig.  §  454.*] 

5.  Railboads  (§  484*)— Fibes  Set  by  Locomo- 
tive—Submission  TO  Jdbt— Pleading  and 
Pboof. 

Negligence  of  defendant  railroad  with  re- 
spect to  the  condition  of  its  right  of  wav  should 
not  be  submitted  to  the  jury  as  ground  for  re- 
covery in  an  action  for  fires  set  by  a  locomotive ; 
the   petition   not   seeking   a   recovery   on   such 

f [round,  and  plaintiff's  evidence  showing  no  neg- 
igence  in  that  respect 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  i  1744;   Dec.  Dig.  i  484.*] 

6.  Dauaoes  (i  112*)— Meabube  of  Dauaoes— 

BUBNINO   OF  OBABS   AND    SOD. 

Where  grass  is  burned  and  the  sod  injured 


by  the  fire,  the  measure  of  damages  is  the  value 
value  of  the  land  just  before  and  just  after  the 


of  the  grass  burned  and  the  difference  in   the 


fire. 

[Ed.    Note.— For   other   cases,   see   Damages, 
Cent.  Dig.  §§  281-283;    Dec.  Dig.  8  112.*] 


«For  other  cases  ie«  tame  topic  and  section  NUMBER  In  Dec.  Jk  Am.  Digs.  1907  to  date,  *  Repottet  Ind«za 
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Appea.1  from  Eastland  County  Court;  B. 
A.  BUI,  Jndge. 

Action  by  R.  H.  Qoalls  against  the  Texas 
Gratnl  RailToad  Company.  Judgment  for 
plaintiff.  Defendant  appeals.  Reversed,  and 
remanded  for  new  trial. 

J.  A.  Klbler  and  Scott  &  Brelsford,  for  ap- 
pellant   J.  J.  Butts,  for  appellee. 

8PEER,  J.  This  Is  an  action  by  R.  H. 
Quails  against  the  Texas  Central  Railroad 
Company  to  recover  damages  for  grass  burn- 
ed and  Injury  to  the  land,  caused  by  the  neg- 
ligent escape  of  fire  from  one  of  defendant's 
engines.  There  was  a  verdict  and  Judgment 
for  the  plaintiff,  from  which  the  d^endant 
has  appealed. 

niere  was  no  error  In  permitting  the  wit- 
ness QnallB  to  testify  that  he  saw  other  en- 
gines being  operated  on  appellant's  line  about 
the  time  appellee's  grass  was  set  on  fire, 
and  that  said  engines  were  throwing  sparks 
et  fire,  some  of  which  were  as  large  as  &. 
man's  tbamb.  Such  evidence  tended  to  re- 
bot  amiellant's  proof  to  the  effect  that  all  of 
Its  engines  were  provided  with  the  same 
spark  arresters  used  by  other  roads,  and 
which  were  sufficient  to  prevent  the  escape 
of  Are  or  sparks  in  such  manner  as  to  set 
grass  on  fire.  ,Nor  was  there  error  in  per- 
mitting this  witness  to  testify  as  to  the  mar- 
ket valne  of  his  grass,  he  having  stated  that 
it  had  a  market  value,  merely  because  he 
farther  stated  that  he  could  make  the  amount 
of  sndi  estimated  value  by  pasturing  cattle 
and  horses  on  it  at  the  rate  of  25  cents  per 
month  per  head  for  cattle,  and  60  cents  per 
mcmth  per  head  for  horses.  Such  added 
statement  In  fact  might  materially  strengthen 
the  witness'  opinion  in  the  estimation  of  the 
Jury  by  giving  a  substantial  basis  for  it 
What  we  have  Just  said  is  an  answer  also  to 
tlie  fifth  assignment  of  error,  complaining 
that  the  court  erred  in  permitting  the  witness 
Carodlne  to  testify  as  to  the  number  of  head 
of  cattle  and  horses  the  burned  land  would 
erase  per  month  and  the  price  paid  per  head 
for  such  pasturage. 

There  is  an  error,  however,  for  which  the 
Judgment  will  be  reversed  contained  in  the 
following  charge  to  the  jury:  "And  in  this 
case,  abould  you  find  from  the  evidence  that 
cparks  escaping  from  the  defendant's  locomo- 
tire  caused  the  burning  of  plaintllTB  grass, 
joa  will  find  for  the  plaintiff,  unless  you 
farther  find  that  the  defendant's  locomotive 
was  supplied  with  the  most  Improved  spark 
arresters,  was  In  good  state  of  repairs,  that 
the  locomotive  was  properly  operated,  and 
that  its  right  of  way  was  kept  in  such  con- 
dition that  fire  was  not  communicated  from 
it"  It  will  be  noticed  that  this  charge  im- 
posed upon  appellant  the  absolute  duty  of 
supplying  its  locomotives  with  the  most  im- 
proved spark  arresters,  and  to  have  had  the 


same  at  the  time  in  a  good  state  of  r^mlr, 
whereas  the  law  only  imposed  upon  It  the 
duty  of  exercising  ordinary  care  in  these  re- 
spects. St  Louis  S.  W.  Ry.  Co.  V.  Crabb,  80 
S.  W.  408;  M.,  K.  *  T.' Ry.  Co.  of  Texas 
V.  Hopkins,  80  S.  W.  414,  and  authorities 
cited  in  those  cases.  Moreover,  the  charge 
further  submitted  as  a  ground  for  recovery 
the  negligence  of  appellant  with  respect  to 
the  condition  of  its  right  of  way,  when  the 
appellee  in  his  petition  did  not  seek  a  recov- 
ery on  this  ground,  nor  Indeed  does  his  evi- 
dence show  negligence  in  this  respect.  On 
another  trial,  If  appellee  recovers,  he  should 
be  allowed  to  recover  for  the  injury  to  the 
sod  the  difference  in  the  value  of  his  land 
immediately  before  and  Immediately  lifter  the 
fire,  to  which  should  be  added  the  value  of 
the  grass  burned. 

For  the  error  of  the  court  In  giving  the 
charge  discussed,  the  judgment  is  reversed 
and  the  cause  remanded  for  another  trial. 


HOUSTON  A  T.  C.  B.  CO.  v.  MATFIELD.f 

(Court  of  cavil  Appeals  of  Texas.     Nov.  27, 

1909.     Rehearing  Denied  Jan.  8,  1910.) 

1.  Masteb  and  Sebvant  {§  296*)— IKJTJBY  to 

SwrrCHMAN  —  CONTBIBUTOBT  NEQUOENClt— 
iNSTBUCTIOWS. 

In  a  suit  for  Injury  to  a  switchman  in  un- 
coupling cars,  the  main  issue  tried  was  whether 
the  cars  had  stopped,  as  claimed  by  him,  in 
obedience  to  his  signal,  or  were  moving  when 
he  went  in  between  them,  there  being  a  rule  of 
defendant  prohibiting  employes  going  between 
moving  cars,  and  evidence  showing  it  was  cus- 
tomary and  proper  to  go  between  standing  cars 
to  uncouple  them ;  and  the  charge  made  the 
right  to  recover  depend  on  the  cars  being  still 
When  he  went  between  them,  and  the  jury  found 
in  effect  that  thev  were.  Held,  that  defendant 
was  not  injured  by  failure  to  give  a  requested 
charge  denying  recovery  if  plaintiff  voluntarily 
went  between  the  cars  when  he  could  have  un- 
coupled them  from  the  other  side  by  means  of  a 
lift  lever  not  exposing  him  to  danger. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  296.*] 

2.  Masteb  and  Sebvant  (|  186*) — Opebation 
OF  Switch  Tbain  —  Neolioencb  of  Enoi- 

NEBB. 

A  train  having  stopped  on  a  switchman's 
signal  for  the  purpose  of  uncoupling  cars,  it  was 
negligence  for  the  engineer  to  start  without  a 
signal  to  that  effect. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  185.*] 

S.  Tbial  ({  260*)  —  iNSTBUcrioNS  Albeadt 
Given. 

In  a  suit  for  injury  to  a  switchman  while 
uncoupling  cars,  he  claimed  no  right  to  recover 
except  as  based  on  the  fact  that  the  train  stop- 
ped after  he  gave  a  stop  signal,  and  was  stand- 
ing still  when  he  went  between  the  cars,  and 
the  court  instructed  that  for  him  to  recover  the 
Jury  must  believe  be  gave  such  signal  and  the 
train  stopped,  and  he  believed  it  was  in  obedience 
to  his  signal.  Held  that,  if  the  train  stopped 
when  he  signaled,  he  could  presume  his  signal 
was  obeyed,  within  the  rule  requiring  him  to 
know  the  signal  was  seen,  understood,  and  obey- 
ed before  placing  himself  in  danger;  and  hence 
a  special  charge  that  it  was  his  duty,  if  be  gave 
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a  etop  signal  jnst  before  he  went  between  can 
t«  uncouple  them,  to  see  that  it  was  seen  and 
obeyed  before  he  went  between  them,  and  that  if 
he  went  between  the  care  without  knowing  his 
signal  was  seen  or  obeyed,  his  act  was  contrib- 
utory negligence,  and  he  could  not  recover,  was 
•ubetantially  covered  by  the  charge  given,  and 
no  substantial  injury  resulted  from  failure  to 
give  it  at  defendant's  request. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S{  eSl-659;  Dec.  Dig.  §  260.*] 

4.  Masteb  and  Servant  (81  285,  287»)— Iw- 
JUBT  TO  Switchman— Negligence  of  Fel- 
i/)w  Sebvarts — Questions  fob  Juby. 

In  a  suit  for  injury  to  a  switchman,  based 
on  the  fact  that  a  train  stopped  after  he  gave 
the  stop  signal,  and  was  standing  still  when 
he  went  between  care  to  uncouple  them,  and  was 
injured  by  the  unexpected  movement  of  the 
train,  whether  it  was  negligence  of  his  fellow 
servants  to  fail  to  see  his  signal,  and  whether 
or  not  it  was  the  proximate  cause'of  injury,  was 
for  the  jury. 

[Bd.  Note. — For  other  oases,  see  Master  and 
Servant.  Cent  Dig.  §§  1031-1007;  Dec.  Dig.  Si 
285,  287.*] 

5.  Negligence  (8  139*)  —  Actioks  —  Tbial — 
Instructions. 

In  a  suit  for  personal  injury  based  on  de- 
fendant's nesligence,  a  charge  coupling  culpable 
acts  of  negligence  by  the  conjunction,  "and," 
and  80  making  it  necessary  for  all  to  exist  be- 
fore recovery  could  be  had,  was  more  onerous 
on  plaintiff  than  necessary. 

[Bid.  Note. — For  other  cases,  see  Negligence, 
Dec  Dig.  8  139.*] 

6.  TBIAL  (I  296*)— iNSTBUCnOHS— Ebboe  Oub- 

ED  BY  Other  Instruction. 

A  charge  basing  liability  for  negligence  on 
specific  acts  was  not  subject  to  objection  because 
it  omitted  to  refer  to  the  essential  fact  of  neg- 
ligence causing  or  contributing  to  plaintiff's  in- 
jury, as  another  paragraph  charged  on  contrib- 
utory negligence ;  and,  if  a  charge  along  the 
line  suggested  was  desired,  it  should  have  been 
requested. 

fBJd.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  296.»] 

7.  Tbial  (8  191*)— Instbuctions  — Invasion 
OF  Pbovince  of  Jury. 

In  a  suit  for  pereonal  injury,  the  court 
charged  that,  if  the  jury  believed  plaintiff  was 
in  defendant's  employ  as  a  switchman,  and, 
while  engaged  in  switching  cars,  it  became  nec- 
essary for  him  to  cut  off  a  car  from  the  rear  of 
a  string  of  care,  and,  after  giving  a  signal  for 
the  care  to  move  back  on  a  certain  track,  he 
gave  the  stop  signal,  and  the  chain  connecting 
the  lift  lever  with  the  coupling  pin  was  broken, 
and  the  train  stopped,  and  he  believed  it  had 
stopped  in  obedience  to  his  signal,  and  went  in 
between  the  care  to  pull  the  pin  with  his  hands, 
and  the  servants  working  with  him  failed  to  see 
his  signal,  and  such  failure  was  negligence  on 
their  part,  and  the  engineer  caused  the  train  to 
move  bade,  and  caught  his  arm  between  the 
bumpere,  and  injured  him  as  alleged,  and  such 
movement  of  the  train  was  negligence,  and  such 
negligence  in  moving  the  train  after  it  stopped 
was  the  proximate  cause  of  his  Injury,  and  if 
they  further  found  he  waa  not  himself  guilty  of 
negligence  which  caused  or  contributed  to  his  in- 
jury, to  find  for  plaintiff,  unless  they  found  for 
defendant  under  some  other  instruction.  Held, 
that  it  did  not  assume  that  he  was  proceeding  in 
a  proper,  careful,  and  correct  manner  to  un- 
couple the  cars. 

[Bd.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  8  191.*] 


Appeal  from  District  Court,  EUIa  Connty; 
F.  L.  Hawkins,  Judge. 

Suit  by  O.  L.  Mayfield  against  the  Houston 
&  Texas  Central  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Baker,  Botts,  Parker  &  Garwood,  R.  S. 
Keblett,  and  Supple  &  Harding,  for  apiiellaot. 
Randell  &  Randell  and  Farrar  &  Pierson,  for 
appellee. 

RAINEY,  C.  J.  The  following  statement 
taken  from  appellant's  brief,  is  substantially 
correct,  and  we. adopt  same,  to  wit:  "This  is 
a  suit  for  personal  injuries,  alleged  to  have 
resulted  from  the  negligent  movement  of  a 
switch  engine  and  cars  by  appellant  in  its 
yards  at  Ennis,  Tex.,  on  April  22,  1907.  Ap- 
pellee alleges,  in  substance,  that  on  April  22, 
1007,  be  was  in  the  employ  of  appellant,  as 
switchman,  and  while  acting  in  a  cautious 
manner  In  the  performance  of  bis  duties,  his 
left  arm  was  crushed,  necessitating  amputa- 
tion, and  bis  nervous  system  and  all  his  vital 
organs  were  damaged.  The  acta  *of  negli- 
gence charged  are:  (1)  That  In  switcbinj? 
the  cars  appellant  failed  to  see  appellee,  and 
failed  to  see  his  signal  in  reference  to  the 
movement  of  the  engine  and  cars;  that  ap- 
pellant caused  said  cars  to  violently  and  un- 
expectedly move  backwards  and  forwards, 
and  irregularly  stop  and  start,  close  up,  and 
clash  In  an  Improper,  unsafe,  and  dangerous 
manner,  and  failed  to  stop  and  start  at  the 
proper  times  and  places.  (2)  That  the  track, 
switches,  switch  stands,  grounds,  and  yards 
were  Improperly  constructed,  old,  worn,  and 
out  of  repair,  and  were  so  constructed  as  to 
prevrat  the  seeing  and  hearing  of  signals. 
(3)  That  the  cars,  crossbeams,  bumpers,  draw- 
heads,  connecting  and  coupling  apparatus  for 
uncoupling  said  cars  were  Improperly  con- 
structed, out  of  place,  broken,  old,  worn,  dan- 
gerous, defective,  and  unfit  for  use;  that  by 
reason  of  each  and  all  of  said  acts  and  omis- 
sions, which  were  known  to  appellant,  but 
not  to  appellee,  he  was  caught  and  crushed 
between  the  cars.  Appellant  Interposed  gen- 
eral and  special  exceptions,  and  pleaded :  (1) 
General  denial ;  (2)  contributory  negligence. 
In  that  appellee  voluntarily  went  between 
moving  cars  to  uncouple  them  when  the  dan- 
ger was  obvious;  (3)  asstuned  risk,  in  that 
appellee  voluntarily  went  between  moving 
cars  to  uncouple  same,  in  violation  of  appel- 
lant's rules,  knowing  said  act  exposed  him  to 
extraordinary  danger;  (4)  assumed  risk.  In 
that  .appellee,  having  charge  and  control  of 
the  work,  voluntarily  selected  a  dangerous 
method  of  performing  the  same,  and  volun- 
tarily chose  a  dangerous  place  to  do  his  work, 
when  a  safe  method  and  place  had  been  pro- 
vided by  appellant ;  (5)  assum^  risk,  in  that 
appellee  went  between  the  cars  before  they 
became  still,  and  was  injured  by  reason  of 
'dack.'    Trl&l  was  bad,  resulting  in  a  verdict 
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and  JndKineiit  In  favor  of  appellee  In  tbe  sam 
of  $U,000." 

Aa  conclusions  of  fact,  we  adopt  tbe  state- 
moit  made  by  appellant  as  follows:     "The 
testimony  shows  that  apiiellee  was,  on  the 
22d  day  of  April,  1907,  the  foreman  of  ap- 
pellant's switching  crew  In  Its  yards  at  En- 
nls,  Tex. ;  that  he  had  control  of  tbe  engine 
and  crew,  directed  their  movements,  and  was 
then  engaged  In  switching  and  placing  cars 
In  the  yards,  had  been  so  employed  for  about 
two  years,  and  was  experienced  In  the  work. 
At  the  time  he  was  Injured  he  was*  backing 
about  11  cars  from  the  main  lead,  which 
runs  northwest,  north,  onto  the  side  track 
No.  14,  leading  from  the  main  lead.    On  this 
idde  track  he  desired  to  place  and  leave  the 
rear  or  north  car  of  the  backing  train.    This 
rear  car  was  an  S.  P.  car ;   the  one  coupled 
to  it  was  a  Rock  Island  car,  which  he  desired 
to  bring  out  and  place  on  side  track  No.  11. 
It  was  the  duty  of  appellee  to  cut  off  this 
rear  car  from  tbe  train  by   nncoupUng  it. 
The  cars  were  equipped  with  automatic  coup- 
lings,  coupling   by   impact;     an    automatic 
coupler  being  on  the  end  of  each  car.    When 
coupled,  the  coupler  was  held  by  a  lock  pin, 
which  went  through  each  coupler.    This  pin 
is  attached  to  a  chain  which  connects  with 
a  lever  extending  out  to  the  edge  of  the  car, 
called  a  lift  lever,  and  will  uncouple  the  cars 
by  being  lifted  or  pulled  by  the  switchman, 
without  the  necessity  of  going  between  the 
ends  of  the  cars.    It  is  so  arranged  that  these 
levers  extend  each  way  from  the  coupling,  so 
that  one  lever  is  upon  each  side  of  the  cars. 
Appellee  was  working  on  the  west  side  of 
the  train,  and  the  lift  lever  on  that  side  fail- 
ed to  uncouple  the  cars  when  he  pulled  it, 
because  the  little  clevis  which  connected  the 
kx^  pin  with  the  lift  chain  was  broken,  and 
therefore  disconnected  from  the  lever  which 
controlled  the  coupler  of  the  rear,  or  S.  P. 
car.   When  appellee  ascertained  this,  he  step- 
ped between  tbe  ends  of  the  cars  to  pull  the 
pin  from  the  S.  P.  car  with  his  hand,  but 
ooald  not  get  bold  of  the  pin.    He  then  reach- 
ed across  to  pull  the  pin  from  the  coupler  of 
the  Rock   Island   car,  and  while  trying  to 
poll  this  pin  with  his  hands,  his  left  arm  was 
cau^t  between  the  buffers  and  crashed.    Ap- 
pellee testifled  that  the  cars  had  stopped,  in 
obedience  to  his  signal,  when  he  went  be- 
tween them,  and  that  they  moved  again  with- 
oat  bis  permission,  injuring  him ;   that :    'If  I 
bad  known  my  arm  was  between  the  buffers, 
even  if  I  had  not  expected  the  cars  to  move, 
I  would  not  have  put  it  there.    I  never  no- 
ticed a  btmiplng  coming  along  up  the  line  of 
cars;   If  I  had  heard  It,  I  would  have  got 
ont'    He  also  testifled:    'Not  many  freight 
can  are  equipped  with   buffers;    they   are 
dangerous;   man-killers  is  a  good  name  for 
tbem.    They  are  about  'waist  high  to  me; 
are  on  each  side  of  and  above  the  drawhead 
or  coupling  apparatus ;   are  about  10  inches 
lo  length,  setting  against  the  ends  of  the 


cars,  and  6  Inches  by  7  Inches  In  breadth, 
and  come  square  together.' " 

The  appellant  complains  that  the  court  err- 
ed in  refusing  to  Instruct  the  Jury  as  re- 
quested by  defendant's  third  special  charge, 
viz. :    "If  you  believe  from  the  evidence  that 
the  plaintiff  was  unable  to  uncouple  the  cars 
in  question  by  means  of  the  lift  lever  upon 
the  west  side  of  the  train,  and  that  he  had 
control  of  the  train,  and  could  have  gone  on 
the  opposite  side  of  the  train  and  uncoupled 
the  same  by  means  of  a  lift  lever  upon  the 
east  side,   and   that   such   last-named   way 
would  not  have  exposed  him  to  danger  by 
causing  him  to  go  between  the  cars  to  un- 
couple the  seme,   and  that  he  voluntarily 
chose  to  go  between  the  cars  to  uncouple  the 
same  with  his  hands,  and  that  by  reason  of 
his  choice  of  ways  of  doing  his  work  his  in- 
Jury  resulted,  then  you  will  find  for  the  de- 
fendant."    It  seems  the  main  issue  on  the 
trial  below  was  whether  the  cars  had  stopped 
or  were  moving  when  appellee  went  between 
them  to  uncouple  them;    appellee  testifying 
that  the  cars  had  stopped   in  obedience  to 
his  signal,  and  appellant's  witnesses  testify- 
ing that  they  were  moving.    The  rule  of  ap- 
pellant prohibited  employes  from  going  be- 
tween the  cars  while  moving.    The  evidence 
shows  that  it  was  the  custom  of  employ^, 
and  proper  for  them,  to  go  between  tbe  cars 
for  the  purpose  of  uncoupling  them  when 
they  were  still.     With   this  issue   sharply 
drawn  the  court  by  its  charge  made  the  right 
of  recovery  to  depend  upon  the  cars  being 
still  when  appellee  went  between  them.    Tbe 
jury  by  its  verdict,  in  effect,  found  that  the 
cars  were  still  when  the  appellee  went  be- 
tween them.    Under  these  circumstances,  we 
do  not  see  that  appellant  was  injured  by 
the  failure  to  give  requested  charge;   for,  if 
the  cars  were  still,  no  question  as  to  a  safe 
or  dangerous  way  arose,  and  the  court  was 
not  required  to  submit  such  an  issue.     The 
train  having  stopped,  it  was  negligence  in  the 
engineer  to  again  start  it  to  moving  without 
a  signal  to  that  effect,  and  none  was  given. 

The  appellant  complains  that  the  court 
erred  in  not  giving  the  requested  charge  as 
follows:  "Ton  are  Instructed  that  It  was  the 
duty  of  the  plaintiff,  if  he  gave  a  stop  signal 
Just  before  he  went  between  the  cars  to  un- 
couple the  same,  to  see  that  his  said  signal 
had  been  seen  and  obeyed  before  he  went  be- 
tween the  said  cars;  and,  if  you  believe  that 
be  did  give  such  signal,  and  went  between 
the  said  cars  without  knowing  that  it  had 
been  seen  or  obeyed,  and  that  such  act  was 
negligence,  and  caused  or  contributed  to  his 
Injury,  then  he  cannot  recover,  and  you  will 
find  for  the  defendant."  Rule  808  of  the 
railway  company,  Introdnced  in  evidence,  is 
as  follows:  "It  is  dangerous  to  assume  that 
signals  given  to  the  engineer  or  fireman  have 
been  seen,  or,  if  seen,  that  they  will  be  obeyed, 
when  obedience  to  those  signals  on  the  part 
of  the  engineman  or  fireman  Is  essential  to 
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tbe  safety  of  an  employ^  In  the  performance 
of  his  daty.  He  mnst  know  that  the  signal 
has  been  seen,  understood  and  obeyed  before 
placing  himself  In  a  dangerous  position.  Oth- 
erwise he  assumes  all  risk  of  danger  arising 
from  any  misunderstanding  or  disregard  of 
the  signals."  Tbe  appellee  claimed  no  right 
of  recovery  except  as  based  on  the  fact  that 
the  train  had  stopped  after  he  bad  given  the 
stop  signal,  and  the  train  was  standing  still 
when  he  endeavored  to  uncouple  tbe  cars  by 
going  in  between  them.  The  court,  in  effect, 
Instructed  the  jury  that.  In  order  for  plain- 
tiff to  recover,  they  must  believe  that  he  gave 
a  stop  signal,  and  that  the  train  did  stop, 
and  that  he  believed  they  stopped  tn  obedi- 
ence to  bis  stop  signal.  Having  given  the 
stop  signal,  and  tbe  train  having  stopped,  he 
had  tbe  right  to  presume  his  stop  signal  was 
obeyed.  Therefore  his  conduct  was  in  strict 
observance  of  said  rule,  and  said  request- 
ed charge  was  substantially  covered  by  tbe 
court's  charge,  and  no  substantial  injury  re- 
sulted to  appellant  from  tbe  failure  to  give 
the  special  charge. 

The  fourth  assignment  of  error  presented 
Is:  "The  court  erred  In  instructing  tbe  jury 
as  set  forth  in  the  seventh  paragraph  of  the 
general  charge,  as  follows:  'Now,  having  in 
mind  tbe  foregoing  Instructions,  if  you  be- 
lieve from  the  evidence  that  plaintiff  was  In 
tbe  employment  of  the  defendant  company 
as  a  switchman,  and  that,  while  engaged  In 
switching  cars  in  tbe  switchyards  at  Ennls, 
it  became  necessary  for  him  to  cut  off  a  car 
from  tbe  rear  of  a  string  of  cars,  and  that 
after  giving  a  signal  for  the  cars  to  ifiove 
back  onto  track  14,  he  gave  the  stop  signal, 
and  that  the  chain  connecting  the  lift  lever 
with  the  coupling  pin  was  broken,  and  that 
the  train  stopped,  and  that  plaintiff  believed 
it  had  stopped  In  obedience  to  his  stop  signal, 
and  that  plaintiff  went  in  between  the  cars  to 
pull  the  pin  with  his  bands ;  and  you  further 
believe  that  the  servants  working  with  plain- 
tiff failed  to  see  his  stop  signal  (if  given), 
and  that  such  failure  (If  any)  was  negligence 
on  their  part,  and  that  the  engineer  in  charge 
of  the  engine  caused  the  train  to  move  back- 
ward, and  caught  his  arm  between  the  bump- 
ers on  the  cars,  and  Injured  him  as  alleged, 
and  that  such  movement  of  the  train  was 
negligence,  and  you  further  believe  from  the 
evidence  that  such  negligence  (if  any)  In  mov- 
ing tbe  train  after  it  stopped,  if  it  bad 
stopped,  was  tbe  proximate  cause  of  plain- 
tiff's Injury;  and  if  you  further  find  from 
the  evidence  that  plaintiff  was  not  himself 
gjillty  of  contributory  negligence  which  caused 
or  contributed  to  bis  Injury — ^you  will  find 
for  plaintiff,  unless  you  find  for  the  defend- 
ant under  some  other  instructions  given  you 
toy  the  court"  Three  propositions  are  pre- 
sented under  this  assignment:  (1)  "Recovery 
in  a  suit  for  damages  Is  not  authorized  by 
tbe  allegation  and  proof  of  an  act  or  omis- 


sion constituting  negligence,  unless  such  neg> 
llgence  is  the  proximate  cause  of  the  injury, 
and  it  was  error  for  the  court  to  submit  as 
a  basis  for  recovery  the  Issue  whether  it 
was  negligence  of  the  servants  working  with 
appellee  to  fall  to  see  his  signal — ^that  not 
being  tbe  proximate  cause  of  the  injury." 
(2)  "It  being  elementary  that  plaintiff  could 
not  recover  unless  he  was  free  from  all  neg- 
ligence which  caused  or  contributed  to  bis 
Injury,  It  was  reversible  error  for  the  court 
to  Instruct  the  Jury  to  find  tor  plaintiff  in 
the  event  they  found  cwtaln  grouped  facts, 
omitting  any  reference  to  tbe  essential  fact 
of  whether  plaintiff  was  guilty  of  negligence 
causing  or  contributing  to  his  injury."  (3) 
"It  being  the  exclusive  province  of  the  jury 
to  determine  the  existence  or  nonexistence 
of  facts,  It  was  an  erroneous  Invasion  of  the 
province  of  the  Jury  for  the  court  to  assume 
the  material  fact  In  issue — that  plaintiff  was 
not  guilty  of  any  negligence  causing  or  con- 
tributing to  bis  injury."  We  are  of  tbe  opin- 
ion that  none  of  these  propositions  Is  well 
taken.  It  was  a  question  for  tbe  Jury  to  de- 
termine whether  or  not  it  was  negligence  in 
the  servants  working  with  appellee  to  fall  to 
see  bis  signal,  and  whether  or  not  such  neg- 
ligence was  the  proximate  cause  of  the  In- 
Jury.  The  charge,  If  anything,  was  more 
onerous  on  appellee  than  necessary,  as  all 
the  acts  of  negligence  were  coupled  with  the 
conjunction  "and,"  by  which  the  cbarge 
made  it  necessary  that  all  of  said  acts  existed 
before  a  recovery  could  be  bad.  Second. 
Tbe  court  charged  in  another  paragraph  of 
his  charge  on  contributory  negligence;  and, 
if  appellant  desired  a  charge  along  the  line 
suggested,  it  should  have  requested  it. 
Third.  We  do  not  agree  with  counsel  that  the 
cbarge  assumes  "that  appellee  was  proceed- 
ing In  a  proper,  careful,  and  correct  manner 
to  uncouple  the  cars." 

We  have  carefully  considered  the  other  as- 
signments of  error  presented,  not  here  dis- 
cussed, and  are  of  tbe  opinion  that  none  show 
reversible  error. 

The  Judgment  Is  affirmed. 


CHICAGO,  R.  I.  &  G.  RT.  CO.  r. 
THOMPSON. 

(Court  of  dvil  Appeals  of  Texas.    Dec  4, 1909. 
Rehearing  Denied  Jan.  8,  1910.) 

L  Appbai.  and  Ebbob  (I  232*)— Objections 
IN  Trial  Court— Chanob  on  Appkai,. 

The  trial  court's  consideration  of  an  ezcei>- 
tion  to  the  admission  of  evidence  being  limited 
by  District  and  County  Court  Rules  58  (67  S. 
W.  zxiv)  to  the  particular  objection  made  to 
tbe  evidence,  the  appellate  court  should  not  go 
beyond  it;  so  that  it  is  immaterial  that  the 
evidence  was  incompetent,  tbe  only  objection 
made  being  that  it  was  hearsay. 

[Kd.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1430;    Dec.  Dig7|  232.*] 
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i  Bscxpnoira,  Biii  of  (I  27*)— Bbcitalb  of 

Facts— Not  Ooiici:.ubite. 
Rcdtals  of  fact  In  a  bill  of  teceptiona  to 
admiirioii  of  evidence,  wliicta  are  mere  aaser- 
tioDS  of  counsel  in  stating  the  gnninds  of  ob- 
Jcciioo  to  tiie  evidence,  must  be  verified  by  other 
puts  of  the  bill  in  order  to  require  considera- 
tion on  appeal. 

[Gd.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Gent.  Dig.  |  34 ;   Dec.  Dig.  8  27.*] 

8.  APPBAL  AWD  BBBOB  ({  742*)— ASSIONIMWTB 
or  BtBOB— STATEHSNTB— SHOWINOlNJtTBT. 

Bren  if  an  instraction  in  an  action  for  de- 
l»j  in  transportation  of  cattle,  whereby  they 
wvre  not  sold  till  Friday,  wag  on  the  weight  of 
(Tidence,  in  assuming  that  they  should  have  been 
in  time  to  sell  on  Tuesday,  the  statement  un- 
der the  assignment  of  error  fails  to  show  the 
a!>sumption  was  prejudicial ;  it  not  showing  that 
Tneiday  was  not  the  proper  day  of  sale,  or,  if  it 
was  not,  wliat  was  toe  proper  day,  or  that  the 
maiket  prices  materially  differed  on  the  days  be- 
tween Tuesday  and  Friday. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3000;   Dec.  Dig.  |  742.*] 

4.  Appeai.  and  Ebbob  (|  742*)— Abbionments 
OF  Ebbob— Statements— Showing  Injdby. 
The  statement  under  an  assignment  of  er- 
ror to  rejectiwi  of  a  requested  charge  should 
Siint  oat  facts  rendering  the  rejection  preju- 
cial. 

(Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  3000 ;    Dec.  Dig.  i  742.*] 

Appeal  from  Gray  County  Court;  T.  M. 
Wolfe,  Judge. 

Action  by  R.  S.  Thompson  against  the  Clil- 
«tgo.  Rock  Island  A  Gulf  Railway  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Tomer  &  Boyce,  Clifford  Braley,  and  Las- 
titer  A  Harrison,  for  appellant.  S.  E.  Boy- 
«tt  and  B.  E.  Underwood,  for  appellee. 

COXNER,  G.  J.  We  are  of  opinion  that 
the  Judgment  must  be  affirmed.  While  the 
fact  that  R.  S.  Thompson  actually  received 
the  net  snm  of  $671.05  would  be  Incompetent 
u  proof  of  what  his  cattle  sold  for  on  the 
market.  It  was  certainly  not  hearsay,  and  no 
other  objection  appears  to  have  been  made 
to  the  testimony.  The  trial  court's  consid- 
eration of  the  exception  was  limited  to  the 
particular  objection  made  (Rule  58  [67  S.  W. 
xxiT]  for  District  and  County  Courts),  and 
obTlonsly  we  should  not  go  beyond  It.  See 
Rector  v.  Hudson,  20  Tex.  234;  Wheeler  v. 
Railway  Co.,  91  Tex.  356,  and  cases  cited  on 
pages  359-330,  43  S.  W.  876.  The  first  assign- 
ment is  accordingly  overruled. 

The  second  and  third  assignments  are  over- 
ruled on  the  ground  that  the  bills  of  excep- 
tlODS  to  the  evidence  therein  complained  of 
tail  to  show  error  In  the  court's  rulings.  The 
itatement  in  bill  of  exception  No.  3,  that 
tite  witness  "bad  already  testified  that  he  did 
not  accompany  the  shipment,"  etc.,  and  In 
UQ  No.  4,  that  the  grade  of  appellee's  cattle 
lud  not  been  shown,  and  that  the  copies  of 
tbe  Daily  Drovers'  Telegram  had  not  been 
aatbentlcated,  appear  merely  as  assertions  of 
counsel  in  stating  the  grounds  of  objection, 


and  are  not  otherwise  shown  In  the  bills  to 
be  true.  It  has  often  been  held  that  the  reci- 
tation of  facts  In  objections  to  testimony 
must  be  verified  by  other  parts  of  the  bill 
in  order  to  require  consideration  on  appeal. 
See  Anderson  ▼.  Anderson,  23  Tex.  640 ;  Ter- 
rell v.  McCown,  91  Tex.  231,  43  8.  W.  2;  dis- 
senting opinion  In  Waggoner  t.  Dodson,  98 
Tex.  6,  68  S.  W.  817,  et  b.  c  Supreme  Court, 
69  S.  W.  994. 

The  charge  of  the  court  Is  by  no  means  per- 
spicuous, but  the  objections  thereto  la  the 
fourth  and  fifth  assignments  hardly  require, 
we  think,  a  reversal  of  the  judgment  By  the 
first  paragraph  of  the  charge,  the  jury,  In 
order  to  find  for  appellee  at  all,  were  required 
to  find,  not  only  that  appellee's  cattle  "lost 
weight"  because  of  negligent  delay,  but  also 
that  appellee  thereby  "lost  on  the  difference 
of  price  in  the  market"  The  charge,  there- 
fore, in  submitting  the  measure  of  damage 
that,  "If  you  find  that  plaintiff  is  entitled  to 
recover  damages  under  the  foregoing  para- 
graph, then  the  measure  of  his  damages 
would  be  the  difference  of  market  value  of 
prices  from  Tuesday  until  Friday,  and  the 
difference  in  shrinkage  by  such  delays,"  Is 
not  on  the  weight  of  the  testimony  In  that 
both  elements  were  submitted.  If  so,  in  as- 
suming that  the  cattle  should  have  sold  on 
Tuesday's  market  and  were  sold  on  Friday's 
market,  nothing  is  pointed  out  in  the  state- 
ments under  these  assignments  that  shows  the 
assumptions  to  be  prejudicial.  In  other 
words,  the  statement  falls  to  show  what 
other  day,  if  any,  than  Tuesday,  was  the 
proper  day  of  sale,  or  that  market  prices  were 
materially  different  on  the  several  days  be- 
tween Tuesday  and  Friday.  The  same  char- 
acter of  answer  must  be  made  to  the  remain- 
ing assignment,  complaining  of  the  rejection 
of  special  charge  No.  1,  The  statement  sets 
out  the  rejected  charge  only.  If  facts  existed 
rendering  its  rejection  prejudicial,  they 
should  have  been  pointed  out,  especially  in 
view  of  the  court's  charge,  which  substan- 
tially, if  Inartlstlcally,  placed  the  burden  of 
proof  upon  appellee  to  prove  negligence. 

We  conclude  that  the  judgment  should  be 
affirmed ;  and  It  Is  so  ordered. 


GALVESTON,  H.  &  S.  A.  RY.  CO.  v.  GRANT.f 

(Court  of  Civil  Appeals  of  Texas.    Dec.  8,  1909. 

Rehearing  Denied  Jan.  12,  1910.) 

1.  Appeal  and  Ebbob  (|  742*)— Assignments 
OP  Ebbob  —  Statements  ik  Sufpobt  of 
Pbopositionb.  • 

The  proposition,  under  an  assignment  of 
error,  that,  the  issue  of  contributory  negligence 
having  been  raised  by  the  pleadings  and  evi- 
dence, it  was  error  not  to  submit  such  issue  to 
the  jury  cannot  be  sustained ;  the  statement  un- 
der the  proposition  showing  no  evidence  tending 
to  raise  such  issue,  and  none  appearing  in  the 
record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  742.*] 
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2.  Tmal  (S  296*)  —  Inbtructionb  —  OmssiON 
VBoii  Main  Ckarok— Special  CHAnaES. 
Any  error  in  failing  to  submit,  in  the  main 
charge,  an  issue  of  contributory  negligence  was 
not  an  affirmatire  one,  but  simply  one  of  omis- 
sion, and  80  could  be  cured  by  a  special  charge. 
[Bid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  705-718;    Dec.  Dig.  S  296.*] 

8.  Tbial  (§  105*)— Reception  of  Evidencb— 
Eftect  of  Failube  to  Object. 

When  plaintiff  offers  evidence  not  conform- 
ing to  his  petition,  defendant  should  then  object 
to  its  introduction ;  and,  it  having  been  ad- 
mitted without  objection,  defendant  may  not 
have  the  question  of  variance  raised  by  an  in- 
struction limiting  the  jury's  consideration  of 
plaintiff's  proof  to  that  conforming  to  bis  peti- 
tion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  200-266 ;    Dea  Dig.  {  105.*] 

4.  Trial  (S  191*)  —  Instructions  —  Assump- 
tion OF  Fact. 

A  charge  being  required  to  be  read  as  a 
whole,  a  paragraph  thereof,  stating  that  if  the 
jury  should  find  for  plaintiff,  they  should  al- 
low bim  such  sum  as  will  compensate  him  for 
the  injuries  sustained  by  him,  does  not  assume 
he  was  injured ;  the  paragraphs  immediately  pre- 
ceding and  following  submitting  the  issue  wheth- 
er he  was  injured  as  alleged,  and  the  jury  not 
being  allowed  by  the  charge  to  find  damages  for 
Um  unless  he  was  so  injured. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
IMg.  a  420-431 ;    Dec.  Dig.  |  191.*] 

5.  Masteb  and  Servant  (8  264*)— Injtjbt  to 
Servant— Plead  in  q— Issues  . 

Though  the  petition  alleges  that  while  plain- 
tiff was  at  his  woric,  and  while  the  right  side 
of  his  head  was  not  more  than  an  inch  from 
a  whistle,  defendant's  servant  negligently  blew 
it,  it  being  a  steam  whistle  of  great  power,  and 
there  being  185  or  190  pounds  of  steam  on,  and 
tliat  the  concussion  from  the  noise  and  the  steam 
striking  against  the  right  side  of  his  head  injur- 
ed his  ear,  the  substance  of  the  issue,  which 
alone  has  to  be  proved,  is  not  whether  his  head 
was  not  moi«  than  an  inch  from  the  whistle, 
but  whether  it  was  near  enough  to  it  to  make  it, 
under  all  the  facts  and  circumstances,  negligence 
to  sound  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  861-876;    Dec  Dig.  { 

Appeal  from  District  Court,  El  Paso  Coun- 
ty ;  A.  M.  Walthall,  Judge. 

Action  by  J.  T.  Grant  against  the  Galves- 
ton, Harrlsburg  &  San  Antonio  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and  Beall 
&  Kemp,  for  appellant  Albert  S.  Eylar  and 
T.  A.  Falvey,  for  appellee. 

NEILL,  J.  The  appellee  sued  appellant  to 
recover  damages  for  personal  Injuries  al- 
leged to  have  been  Inflicted  by  the  negligence 
of  the  latter.  The  negligence  is  thus  alleged: 
"That  on  or  about  the day  of  Decem- 
ber, 1905,  plaintiff  was  in  the  employ  of  de- 
fendant as  an  engine  Inspector  In  Its  shops 
In  the  city  of  El  Paso,  Tex. ;  that  he  was  or- 
dered by  the  foreman  of  said  shops  to  set  and 
regulate  the  safety  valves,  commonly  known 
as  'pops,'  of  an  engine  of  defendant  company 
that  had  just  come  Into  the  yards  of  said  shop 


of  said  defendant ;  that  said  work  was  with- 
in the  line  of  his  employment  as  engine  In- 
spector ;  that  he  took  with  him  Albert  Ahr, 
an  employ^  of  said  company,  to  aid  him  by 
keeping  up  the  steam  In  said  engine  while  he 
was  regulating  and  setting  said  pops;  that 
said  engine  was  then  in  charge  of  and  under 
the  control  of  George  Smith,  a  hostler  in  the 
employ  of  said  defendant  company,  and  that 
while  the  plaintiff  was  at  work  setting  and 
regulating  said  pops,  the  said  George  Smith 
was  seated  In  the  cab  of  said  engine;  that 
said  pops  were  situated  on  said  engine  close 
to  the  whistle,  and  that  while  bending  over 
said  pops  at  work,  regulating  them,  and  while 
the  right  side  of  his  head  was  not  more  than 
an  inch  from  said  whistle,  the  said  Smith 
carelessly  and  negligently  gave  three  blasts 
to  said  whistle ;  that  it  was  a  steam  whistle 
of  great  power  and  compass ;  that  there  was 
between  185  and  190  pounds  of  steam  on  at 
the  time  said  whistle  was  blown;  that  the 
noise  made  thereby  was  deafening,  and  that 
the  steam  frcnn  the  said  whistle  struck  against 
the  right  side  of  plalntlfTs  head  with  great 
force,  and  that  the  concussion  from  said  noise 
and  steam  against  the  right  side  of  plaintiff's 
head  has  seriously  and  permanently  injured 
plalntlfTs  right  ear ;  that  the  said  Smith,  in 
the  line  of  his  duty  as  said  employ^,  blew 
said  whistle  to  notify  the  men  In  charge  of 
the  turntable  In  said  yard  to  set  in  line  the 
rail  of  the  same,  so  that  said  engine  could  be 
taken  into  the  roundhouse  of  defendant ;  that 
prior  to  blowing  said  whistle,  while  plaintiff 
was  setting  and  regulating  said  pops,  the 
plaintiff  kept  talking  with  the  said  Ahr,  who 
was  In  the  cab  of  said  engine  with  the  said 
Smith,  and  that  be  was  walking  backwards 
and  forwards  on  the  running  board  of  said 
engine  from  said  pops  to  the  cab,  where  the 
said  Smith  was  seated ;  that  the  said  Smltlx 
could  have  seen  plaintiff  from  his  position  la 
said  cab,  and  knew,  or  could  have  known  by 
the  use  of  ordinary  care,  that  the  plaintiff 
was  working  over  said  pops  at  the  time  he 
blew  said  whistle,  and  that  blowing  the  same 
would  be  attended  with  great  Injury  to  plain- 
tiff." The  defendant  answered  by  a  general 
denial  and  pleas  of  assumed  risk  and  con- 
tributory negligence.  The  trial  of  the  case 
resulted  in  a  verdict  and  Judgment  in  favor 
of  the  plaintiff  for  |6,000. 

Conclusions  of  Fact 

The  evidence  is  reasonably  sufficient  to  show 
that  defendant  was  guilty  of  the  acts  of  negli- 
gence charged  in  plaintiffs  petition,  and  that 
such  negligence  was  the  proximate  cause  of 
his  alleged  injuries,  that  the  plaintiff  was 
not  guilty  of  any  negligence  proximately  con- 
tributing to  his  injuries,  and  that  by  reason 
of  his  injuries  so  negligently  Inflicted  by  de- 
fendant the  plaintiff  has  been  damaged  in 
the  sum  of  money  found  by  the  verdict 
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L  The  sixth  paragraph  of  the  court's 
charge  Is  as  follows:  "If  yon  believe  from  a 
preponderance  of  the  evidence  that  at  the 
time  alleged  in  the  petition  said  engine  was 
thai  in  charge  and  nnder  the  control  of  George 
Smith,  then  a  hostlrar  In  the  employ  of  said 
company,  and  that  while  the  plalntlfC  was  at 
work  setting  and  regulating  the  pops  on  said 
engine,  the  said  George  Smith  was  seated  In 
the  cab  of  said  oigine,  and  that  while  plain- 
tiff was  bending  over  said  pops  at  work  reg- 
ulating them,  and  that  while  the  right  side 
of  plaintUTs  head  was  In  close  proximity  to 
said  wUstle,  the  said  George  Smith,  acting  in 
the  line  of  his  duty  as  an  employs  of  the  de- 
fendant cwnpany,  gave  three  blasts  to  said 
whistle,  and  that  said  Smith  knew  that  plain- 
tiff was  then  working  over  said  pops,  and 
that  said  steam  whistle  was  of  great  power 
and  compass,  and  that  -  there  was  between 
1S5  and  190  pounds  of  steam  on  at  the  time 
said  whistle  was  blown,  and  that  the  noise 
made  thereby  was  deafening,  and  that  the 
steam  from  said  whistle  struck  against  the 
right  side  of  plalntltTs  head  with  force,  that 
the  concussion  from  said  noise  and  steam 
against  the  right  side  of  plaintUTs  head 
caused  the  injuries  of  which  plaintiff  com- 
plains, and  that  said  blasts  of  said  whistle 
were  the  direct  and  proximate  cause  of  said 
taijnries,  and  you  further  find  from  a  pre- 
ponderance of  the  evidence  that  the  giving 
of  said  blasts  of  said  whistle  by  said  George 
Smith,  if  they  were  given  by  George  Smith, 
was  'negligence,'  as  that  word  Is  defined  to 
fon  in  this  diarge,  then  and  in  that  event 
joo  will  find  for  the  plaintiff;  but,  if  you  do 
not  so  find,  your  verdict  should  be  for  the 
defendant"  It  Is  complained  of  by  the  first 
and  second  assignments  of  error.  The  sub- 
stance of  the  propositions  under  the  assign- 
ments is  that,  the  issue  of  contributory  negU- 
g«ice  having  been  raised  by  the  pleadings 
and  evidence,  it  was  error  not  to  submit  such 
Issue  to  the  jury.  The  proposition  cannot  be 
sustained  because  (1)  there  is  no  evidence 
shown  by  the  statement  under  the  proposl- 
ti<»,  nor  do  we  find  any  in  the  record,  tend- 
iBg  to  raise  such  an  issue;  (2)  it  it  were  er- 
ror for  the  court  to  fail  to  submit  such  an  is- 
sue in  its  main  charge,  it  was  not  an  affirma- 
tive one,  but  simply  one  of  omission,  which 
could  be  cured  by  a  special  charge;  and  (3) 
a  special  charge  upon  such  issue  was  given 
at  the  request  of  defendant's  counsel. 

2.  The  third  assignment  of  error,  which 
also  complains  of  the  same  paragraph  of  the 
charge,  is  as  follows:  "The  court  erred  in 
the  sixth  paragraph  of  its  charge,  in  not  con- 
fining the  plaintiff  to  the  proof  of  the  specific 
allegation  in  his  petition,  that  while  setting 
and  regulating  said  pops  the  right  side  of  his 
head  was  not  more  than  one  inch  from  said 
whistle,  and  that  when  so  situated  the  said 
Smith  negligently  gave  three  blasts  of  said 
whittle^   tberet^   canslng  plaintUTs  injury. 


This  charge  was  prejadidal  to  the  defendant 
in  this:  That  there  was  evidence  Introduced 
by  the  defendant  showing  that.  If  the  right 
side  of  plaintiff's  face  had  been  within  one 
inch  of  the  steam  whistle  at  the  time  it  was 
blown,  the  steam  would  have  scalded  him 
badly  and  taken  the  skin  off,  and  the  evidence 
sharply  raised  the  issue  as  to  whether  plain- 
tiff was  injured  at  all,  at  the  time  and  in  the 
manner  alleged  by  him."  The  proposition 
advanced  under  It  Is:  "It  was  the  duty  of 
the  court.  In  the  charge,  to  confine  plaintiff's 
proof  to  the  allegations  In  his  petition."  The 
conformation  of  "plalntlfTs  proof  to  the  alle- 
gations in  his  petition"  should  be  enforced 
at  that  stage  of  the  trial  when  the  evidence 
Is  being  Introduced;  and,  if  evidence  Is  of- 
fered which  does  not  conform  to  such  allega- 
tions, then  is  the  time  the  defendant  should 
object  to  its  introduction,  and  reserve  a  bill 
of  exceptions  to  the  action  of  the  court  in 
admitting  It  over  such  objection;  for,  when 
evidence  Is  admitted  without  objection,  the 
question  of  variance  cannot  be  raised  upon  an 
instruction  to  the  Jury.  Intemat.  Harv.  Co. 
V.  CanipbeU,  43  Tex.  Civ.  App.  421,  96  S.  W. 
99;  Moffatt  v.  Sydnor,  IS  Tex.  628;  Huston 
V.  Clute,  19  Tex.  178;  Mangum  v.  Mia.  Co., 
15  Utah,  534,  50  Pac.  836;  14  Ency.  PI.  & 
Prac.  846. 

3.  The  seventh  paragraph  of  the  charge  Is: 
"Should  you  find  for  the  plaintiff,  and  allow 
bim  damages,  you  should  allow  him  such 
sum  as  will  In  your  Judgment  reasonably 
compensate  him  for  the  Injuries  sustained 
by  him,  and  in  estimating  his  damages  you 
should  take  Into  consideration  the  character 
and  extent  of  his  Injuries,  and  whether  tem- 
porary or  permanent"  It  is  the  subject  of 
the  fourUi  assignment  of  error.  The  sub- 
stance of  the  propositions  under  It  is  that  it 
aesTtmes  as  an  established  fact  that  the 
plaintiff  was  injured  as  claimed.  A  charge 
must  he  read  and  construed  as  a  whole. 
When  this  Is  done  It  Is  apparent  that  it  does 
not  assume  as  a  fact  that  plaintiff  was  in- 
jured, for  the  next  preceding  and  succeeding 
paragraphs  clearly  submit  the  Issue  as  to 
whether  plaintiff  was  injured  as  alleged  In 
his  petition,  and  the  Jury  could  not,  under 
the  charge,  find  damages  for  him  unless  he 
was  so  Injured.  Telegraph  Co.  v.  Chambers, 
34  Tex.  Civ.  App.  17,  77  S.  W.  273;  Mo.  Paa 
Ky.  Co.  v.  Lehmberg,  75  Tex.  67,  12  S.  W. 
838;  City  of  Cleburne  v.  Elder,  46  Tex.  Civ. 
App.  399,  102  S.  W.  464. 

4.  The  eighth  paragraph  of  the  charge  la 
as  follows:  "Should  you  not  find  from  a  pre- 
ponderance of  the  evidence  that  the  said 
George  Smith,  hostler  in  defendant's  yards, 
at  the  time  of  the  alleged  Injuries  to  plain- 
tiff gbve  the  said  blasts  of  the  engine  whistle 
while  plaintiff  was  In  close  proximity  to  said 
whistle,  and  while  plaintiff  was  setting  and 
regulating  the  said  safety  valves  or  pops  on 
said  engine,  as  plaintiff  has  alleged,  and  that 
said  blasts  were  given  by  said  Smith  In  the 
line  of  his  duty  as  hostler  to  notify  defend- 
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ant'a  employes  ta  charge  of  the  turntable  In 
defendant's  yards  to  set  rail  In  line  for  said 
engine,  and  that  said  Smith  knew  that  irialn- 
tlft  was  setting  and  regulating  the  pops  on 
the  engine  when  he  gave  the  said  blasts,  or 
could  have  known  by  the  exercise  of  sudi 
care  as  a  man  of  ordinary  prudence  would 
comrmonly  exercise  under  the  same  drcnm- 
Btances,  and  that  plaintiff  was  Injured  by 
reason  of  said  blasts  of  said  whistle,  and  In- 
jured substantially  as  alleged,  and  that  plain- 
tiff himself  was  exercising  such  care  to 
avoid  Injury  to  himself  as  a  man  of  ordinary 
prudence  would  commonly  use  under  the 
same  circumstances,  then  and  In  that  event 
you  should  find  for  the  defendant"  It  Is  the 
subject  of  the  fifth  assignment  of  error.  The 
only  proposition  under  It  Is:  "Evidence  as 
to  the  time  at  which  and  the  manner  In 
which  the  accident  happened  resulting  in  the 
alleged  Injuries  to  appellee  must  be  confined 
strictly  to  the  allegations  In  plaintiff's  peti- 
tion." What  we  have  said  In  disposing  of 
the  proposition  asserted  under  the  third  as- 
signment applies  equally  to  this  one.  But 
we  fail  to  perceive  wherein  the  charge  fails 
to  conform  to  the  pleadings  and  evidence. 
It  is  a  cardinal  rule  of  practice  that  the  sub- 
stance of  an  issue  need  only  be  proved,  which 
was  observed  In  this  case.  See  T.  &  P.  Ry. 
V.  Hlghtower,  12  Tex.  Civ.  App.  41,  33  S.  W. 
541;  El  Paso  Elec.  Ry.  v.  Harry,  37  Tex. 
Civ.  App.  90,  83  S.  W.  737;  Tex.  &  N.  O.  Ry. 
V.  Scarborough,  104  S.  W.  413;  IxmisvUle, 
etc.,  Ry.  Co.  V.  Thompson,  107  Ind.  442,  8 
N.  E.  18,  9  N.  E.  359,  57  Am.  Rep.  120;  A., 
T.  &  S.  F.  Ry.  V.  Lannigan,  56  Kan.  109,  42 
Pac.  343;  Mangum  v.  Mining  Co.,  15  Utah, 
534,  50  Pac.  834.  The  substance  of  the  issue 
was  not  that  plalntlfTa  head  was  "not  more 
than  an  Inch  from  the  whistle,"  but  whether 
or  not  It  was  near  enough  to  it  to  make  It, 
under  all  the  facts  and  circumstances  In  the 
case,  negligence  for  defendant's  servant. 
Smith,  to  sound  It,  and  by  so  doing  injure 
the  plaintiff's  head. 

5.  If  the  defendant  desired  the  issue  of  as- 
sumed risk  submitted  to  the  Jury,  it  should 
have  prepared  and  requested  a  special  charge 
in  accordance  with  Its  desire.  The  charge 
was  good  as  far  as  it  went;  and,  if  It  was 
error  not  to  submit  further  Issues,  It  was 
not  affirmative,  and  could  have  been  obviat- 
ed by  defendant's  requesting  their  submis- 
sion. 

6.  The  testimony  complained  of  by  the 
seventh  assignment  of  error  was  admissible 
in  rebuttal  of  evidence  introduced  by  defend- 
ant which  tended  to  discredit  the  testimony 
of  the  plaintiff,  as  shown  by  the  statement 
of  the  trial  Judge  appended  to  the  bill  of  ex- 
ceptions taken  l^  defendant  to  the  testimony 
of  the  witness  Dr.  Schugt,  which  la  the  sub- 
ject of  the  assignment  St  L.  &  S.  W.  Ry. 
T.  Oarber,  lOS  S.  W.  743,  and  cases  cited. 
See,  also,  Greenl.  Ev.  {  469.     Besides,  the 


teertlmony  was  admissible  as  showing  t2ie 
bistocy  of  the  case  given  by  plaintiff  to  hu 
doctor  for  the  purpose  of  treatment  whlcti. 
In  connection  with  other  evidence  introduc- 
ed, served  as  an  hypothesis  for  the  witness's 
opinion,  as  an  expert  as  to  the  nature,  diar- 
acter,  and  extent  of  plaintiff's  injuries. 

7.  The  remaining  assignments  complaia 
tliat  the  verdict  is  excessive.  We  do  not 
think  it  is ;  but  on  the  contrary,  if  the  testl- 
moi^  of  plaintiff  la  to  be  believed,  we  think 
it  is  a  very  conservative  estimate  of  the 
damages  he  has  sustained  by  reason  of  de- 
fendant's negligence. 

There  is  no  error  In  the  Judgment,  and  it 
Is  affirmed. 


ROWAN   T.   STOCKWEUU 
(Court  of  Civil  Appeals  of  Texajs.    Dec.  10,  1909. 

Rehearing  Denied  Jan.  6,  1910.) 
Appeal  and  Erbob  (i  931*)— Pbbsumptton— 

CONBIDEBATION   OP  IMPBOPEB  EVIDENCE. 

The  case  having  been  tried  on  an  agreement 
of  iwrties  that  all  evidence  should  be  consider- 
ed as  objected  to  as  irrelevant,  immaterial,  hear- 
say, and  not  the  best  evidence,  and  the  court 
tiavlng  stated  that  it  would  not  consider  irrele- 
vant immaterial,  hearsay,  or  inadmissible  evi- 
dence, it  must  be  assumed  that  any  evidence  in- 
admissible on  any  such  grounds  was  not  consid- 
ered by  the  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {J  3765,  3766;  Dec.  Dig.  I 
931.*] 

Error  from  Brazoria  County  Court;  B.  S. 
Atkinson,  Judge. 

Action  by  W.  R.  Stockwell  against  D.  No- 
ble Rowan.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

Bryan  &  McRae,  for  plaintiff  In  error.  El- 
mer P.  Stockwell,  for  defendant  In  error. 

REESE,  J.  In  this  case  W.  R.  Stockwell 
sued  D.  Noble  Rowan  in  the  county  court 
to  recover  |286.26  and  interest  alleged  to  be 
the  balance  due  upon  a  contract  made  by 
Stockwell,  who  was  a  surveyor,  with  W.  A. 
Rowan,  defendant's  agent  for  certain  sur- 
veying, for  which  It  is  alleged  that  Stockwell 
was  to  be  i>aid  $5  a  day  and  the  expenses  in- 
curred in  making  the  surveys.  The  case  was 
tried  without  a  Jury,  resulting  in  a  Judg- 
ment for  plaintiff  for  the  amount  sued  for, 
from  which  defendant  appeals. 

It  was  alleged  in  the  amended  petition,  and 
established  upon  the  trial,  that  the  contract 
for  the  surveying  was  made  in  1893,  and 
that  the  surveying  was  done  in  1893  and 
1894.  The  suit  was  filed  in  1906.  To  meet 
the  defense  of  limitation  it  was  alleged  that 
by  the  terms  of  the  contract  the  amount  due 
was  to  be  paid  when  the  lands  were  sold, 
which  was  not  done  until  1905.  The  evidence 
upon  the  whole  case  was  conflicting.  Some 
of  it  was  clearly  inadmissible,  as  contended 
by  appellant  and  presented  by  assignments 
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sidered  In  Its  aspect  most  favorable  to  plaintiff, 
disregarding  conflicts  and  contradictions. 

[Ed.  Note.— For  ottier  cases,  see  Trial,  Gent. 
Dig.  S  402;   Dec.  Dig.  i  178.*] 

4.  PBAUDTJLENT  COITTETARCIS  (8  808*)— HUS- 
BAND A  WD  WiTE  — Gifts  — Validitx—Bvi- 
KNCE — Question  job  Jubt. 

Wliether  a  gift  by  a  hasband  to  his  wife 
was  void  as  against  his  creditors,  under  the 
statute  making  every  gift  void  as  to  prior  cred- 
itors, unless  the  debtor  was  possessed  of  prop- 
erty sufficient  to  pay  his  debts,  because  made  at 
a  time  the  husband  was  not  possessed  of  prop- 
erty sufficient  to  pay  his  debts,  held,  under  the 
evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec.  Dig.  §  308.*] 

5.  Husband  and  Wife  (J  270*)— Community 

PBOPEBTY — RECO  VEBT . 

The  husband  alone  can  sue  for  community 
property. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  I§  968,  971 ;   Dec.  Dig.  8  270.*J 

6.  Fraudulent  Conveyances  (J  287*)— Evi- 
dence—Admissibility. 

On  the  issue  whether  a  gift  by  the  hns- 
txind  to  the  wife  was  fraudulent  as  against  cred- 
itors. Judgments  against  the  husband  are  admis- 
sible, notwithstanding  irregularities  therein,  to 
show  that  the  husband  was  a  debtor  at  the  time 
of  the  making  of  the  gift. 

[Ed.  Note.— For  other  cases,  see  Fiaadnlent 
Conveyances,  Dec.  Dig.  8  287.*] 

7.  Fraudulent  Conveyances  (8  104*)— Hus- 
band AND  Wife — Community  Pbopekty— 
Gifts. 

An  agreement  between  husband  and  wife, 
whereby  the  wife  shall  have  as  her  separate 
property  certain  cattle  and  their  increase,  to  be 
branded  as  hers,  cannot  control  the  statute  de- 
fining community  property,  and  the  agreement 
can  be  given  no  greater  effect  than  to  vest  in 
the  wife  a  separate  right  to  all  the  cattle  brand- 
ed prior  to  the  husband's  failure,  if  any,  to  be 
possessed  of  sufficient  property  to  pay  existing 
debts,  and  the  branding  of  cattle  thereafter  is  as 
against  existing  creditors  a  gift  only. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec  Dig.  8  104.*] 

Error  from  District  Court,  Eastland  Coun- 
ty; T.  S.  Bell,  Special  Judge. 

Action  by  N.  C.  Cone  against  J.  H.  Belcher 
and  others.  There  was  a  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

Stubhiefleld  ft  Patterson,  for  plaintiff  In 
error.  Earl  Conner  and  J.  J.  Butts,  for  de- 
fendants In  error. 

CONNER,  C.  J.  Plaintiff  in  error  institut- 
ed this  suit  to  enjoin  the  sale  of  260  acres 
of  the  S.  %  of  section  507,  and  the  S.  B.  %  and 
the  S.  W.  %  of  section  508,  S.  P.  R.  R.  surveys, 
in  Eastland  county,  upon  all  which  there  had 
been  a  levy  of  an  execution  Issued  out  of  the 
county  court  of  said  county,  by  virtue  of  a 
judgment  in  favor  of  J.  H.  Belcher  against 
W.  B.  Cone,  the  husband  of  plaintiff  In  error, 
and  others  for  the  sum  of  about  $1,475.  Plain- 
tiff in  error  claims  the  260  acres  of  section 
507  and  the  S.  W.  ^,  of  section  608  as  her 
separate  property,  and  the  S.  B.  ^  of  sec- 
tion 508  as  a  part  of  her  homestead.    She  al- 

•For  oUicr  caa«  Me  suna  topic  and  lecUon  NbHBBB  ia  Dec.  *  Am.  Dtgi.  UCT  to  date,  ft  Reporter  Indexes 


of  error  In  the  brief;  but  the  case  was  tried 
upon  an  express  agreement,  as  set  out  In 
the  statement  of  facts,  that  It  should  not  be 
necessary  for  counsel  on  either  side  to  object 
to  any  evidence  as  the  same  was  offered,  but 
that  every  part  of  the  evidence  offered  by 
either  side  would  be  considered  as  objected 
to  by  the  other  side  as  being  irrelevant,  Im- 
material, hearsay,  and  not  the  best  evidence, 
and  exceptions  reserved  to  the  overruling  of 
such  objections  the  same  as  if  made  when 
the  evidence  was  offered.  The  court  stated 
that  he  would  not  consider  Irrelevant,  imma- 
terial, hearsay,  and  Inadmissible  evidence. 
So,  with  the  exception  of  this  kind  of  omni- 
bus bill,  there  are  no  bills  of  exceptions  In 
the  record,  and  nothing  to  denote  what  ob- 
jections were  offered  to  any  of  the  evidence. 
We  would  have  to  assume  that  if  the  evidence 
was  Inadmissible  on  any  of  the  grounds  set 
out  It  was  not  considered  by  the  court,  and 
it  would  only  remain  to  consider  whether  the 
findings  of  fact  In  the  record  were  supported 
by  such  evidence  as  was  admissible. 

The  evidence  was  very  conflicting  upon  the 
qnestioiis  of  the  contract,  of  the  date  when 
the  account  was  to  be  paid,  upon  the  author- 
ity of  defendant's  agent  to  bind  him  by  the 
alleged  agreement,  and  upon  question  as  to 
whether  anything  was  due  upon  -the  account 
The  trial  court  found  In  favor  of  appellee 
opon  all  of  these  contested  Issues,  and  from 
a  careful  Inspection  of  the  whole  evidence 
we  have  concluded  that  his  findings  upon  each 
of  them  are  supported  by  evidence  admissible 
DDder  the  agreement  referred  to,  without  the 
aid  of  such  objectionable  evidence  as  may 
have  been  admitted.  We  do  not  think  It  nec- 
essary to  enter  upon  a  discussion  of  the  evi- 
dence. None  of  the  assignments  of  error 
present  soffldent  groimds  for  reversal,  and 
with  their  several  propositions  they  are  over- 
mled,  and  the  judgment  affirmed. 

Affirmed. 


CONE  T.  BELCHER  et  al. 

(CoQit  of  Civil  Appeals  of  Texas.     Nov.  13, 

1909.     Behearing  Denied  Dec  11,  1909.) 

t  Triai.   (I  139*>  —  Issues  —  Question  fob 

Just. 

Where  there  is  any  evidence  on  an  issne 
nised  by  the  pleadings,  the  court  must  submit 
it  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  338;  Dec  Dig.  8  139.*] 

Z  TBIAI.    (8    143*}— CONIXICTINO    Bvidencb— 

Question  r(w  Juby. 

A  party  introducing  sufficient  evidence  to 
mpport  a  verdict  in  his  favor  is  entitled  to  go 
to  the  Jury,  however  strong  the  contradictory 
eridence  may  be. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  342.  843:   Dec.  Dig.  8  148.*] 

&.  Thai.  (8  178*)— DiBwmoiT  of  Vbbdict— 
When  Autbobized. 

In  determining  the  propriety  of  directing  a 
vnUct  for  defendant,  the  evidence  must  be  con- 
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l«ged  facta  showing  that  tbe  title  to  taer  eej^ 
arate  property  was  dependent  In  part  upon 
matter  not  of  record,  and  sought  to  attack 
the  Talldlty  of  the  execntlon  and  judgment 
upon  which  It  was  based  on  the  ground  that 
the  judgment  was  one  rendered  In  an  action 
purporting  to  revive  a  judgment  of  said  coun- 
ty court  theretofore  rendered  for  $683.63,  and 
that  the  parties  necessary  to  such  revival 
had  not  been  brought  before  the  court  In  that 
the  Farmers'  Alliance  Milling  Ck>mpany,  one 
of  the  original  defendants,  and  certain  hdrs 
of  G.  J.  Stephens,  deceased,  also  an  original 
defendant,  bad  not  been  made  parties  to  the 
scire  facias  proceeding.  Upon  the  conclusion 
of  the  testimony,  the  court  peremptorily  in- 
structed the  jury  to  return  a  verdict  for  ap- 
pellees, except  as  to  such  portions  of  the  land 
In  controversy  as  they  might  find  to  be  the 
homestead  of  plaintiff  and  her  husband,  W. 
R.  Cone,  not  to  exceed  200  acres  of  land, 
which  the  jury  were  required  to  designate 
and  specify  in  their  verdict 

We  think  the  court  erred,  as  assigned,  in 
giving  the  peremptory  instruction.  There 
was  evidence  on  the  i>art  of  both  plaintUt  in 
error  and  W.  R.  Cone  to  the  effect  that  soon 
after  their  marriage,  some  30  years  before 
the  trial,  plaintiff  in  error  acquired  a  few 
cattle,  and  that  it  was  speciflcally  agreed  be- 
tween husband  and  wife  that  the  increase  of 
such  cattle  should  be  the  separate  property 
of  the  wife ;  that  the  cattle  brand  of  W.  R. 
Cone  was  "Cone";  that  all  Increase  of  the 
wife's  separate  cattle  were  branded  "Cone- 
K";  that  about  the  year  1900  W.  R.  Cone 
sold  all  of  the  cattle  then  situated  in  Sut- 
ton county  in  both  brands;  that  the  "Cone- 
K"  cattle  brought  about  $1,450,  which  was 
Invested  by  plaintiff  In  error  in  said  S.  W. 
%  of  section  508;  that  the  proceeds  of  the 
"Cone"  cattle  amounted  to  about  $2,500,  one- 
half  of  which  W.  R.  Cone  gave  to  bis  wife 
as  her  part  of  the  community  Interest  in  the 
Cone  cattle;  this  $1,250  was  Invested  in  said 
260  acres  out  of  section  507. 

The  least  that  can  be  said  of  this  testi- 
mony is  that  It  tends  to  show  such  gift  on 
the  part  of  W.  R.  Cone  to  his  wife  as  will 
Invest  her  with  the  separate  Interest  she 
claims,  unless  restrained  by  our  statute  reg- 
ulating voluntary  conveyances.  This  statute 
provides:  "Every  gift,  conveyance,  assign- 
ment, transfer  or  charge  made  'by  a  debtor, 
which  Is  not  upon  consideration  deemed  val- 
uable in  law,  shall  be  void  as  to  prior  cred- 
itors unless  It  appears  that  such  debtor  was 
then  possessed  of  property  within  this  state 
subject  to  execution  sufficient  to  pay  his  ex- 
isting debts;  but  such  gift,  conveyance,  as- 
signment, transfer  or  charge  shall  not  on  that 
account  merely  be  void  as  to  subsequent  cred- 
itors, and  though  it  be  decreed  to  i>e  void  as 
to  a  prior  creditor,  because  voluntary,  it  shall 
not  for  that  cause  be  decreed  to  be  void  as 
to  subsequent  creditors  or  purchasers."     In 


construing  this  article  our  Supreme  Court  in 
Maddox  v.  Summerlin,  92  Tex.  483,  49  S.  W. 
1033,  50  S.  W.  567,  held  that  a  conveyance 
not  upon  a  valuable  consideration  is  made 
prima  facie  void  as  to  prior  creditors,  and 
that  one  claiming  under  It  has  the  burden  of 
proving  that  the  grantor  possessed  property 
within  the  state  subject  to  execution  suffi- 
cient to  pay  his  existing  debts.  And  in  Walk- 
er and  Lybrook  v.  Loring,  89  Tex.  668,  36  S. 
W.  246,  that  the  words  in  the  statute,  "sub- 
ject to  execution,"  mean,  not  only  that  the 
property  should  be  such  as  may  be  Ie£;all7 
levied  upon  and  sold  by  the  sheriff,  but  that 
It  should  also  be  such  as  Is  actually  capable 
of  being  levied  upon;  the  meaning  of  the 
statute  being  that  the  grantor  must  retain 
property,  of  which  he  has  the  open  and  visi- 
ble ownership,  of  such  value  that,  when  sub- 
jected to  forced  sale,  it  will  yield  a  sufficient 
sum  to  pay  all  existing  debts,  as  well  as  the 
taxable  costs  of  the  collection.  It  was  also 
held  in  the  latter  case  that  the  ownership  of 
property,  the  title  to  which  was  concealed 
from  creditors,  cannot  be  taken  Into  account 
in  determining  whether  the  grantor  retained 
sufficient  assets  to  meet  the  just  demands  of 
his  creditors. 

Pretermitting  a  discussion  of  the  objections 
to  the  judgment  in  the  suit  to  revive  the 
original  judgment,  the  judgments  together 
tend  to  show  that  appellant  Belcher  was  a 
creditor  of  W.  R.  Cone  at  and  prior  to  the 
sale  of  the  Cone  and  Cone-K  cattle  in  Sutton 
county.  The  evidence  also  shows  that  the 
Cone  cattle  while  in  Sutton  county  were  held 
in  the  names  of  persons  other  than  W.  R. 
Cone  with  the  purpose  of  avoiding  the  pay- 
ment of  said  original  judgment  But  W.  R. 
Cone  testified,  among  other  things,  as  fol- 
lows: "We  sold  the  cattle  down  In  Sutton 
county  in  1898.  At  the  time  I  sold  out  those 
cattle  down  there  in  Sutton  county  there  were 
about  600  head  of  my  brother's  cattle,  mine 
and  all,  and  we  sold  for  $14.50  a  head ;  and 
there  were  about  half  of  them  that  belonged 
to  me  and  my  wife,  which  brought  a  total  of 
$4,350,  and  I  think  about  $2,600  was  paid  in 
cash  and  the  rest  in  notes.  At  that  time  I 
had  other  cattle  in  Eastland  county — ^I  guess 
some  75  head  on  the  range.  I  was  dealing 
In  cattle  at  the  time.  I  was  acquainted  with 
the  market  value  of  cattle  here  at  that  time, 
and  It  was  in  this  county  about  $15  per  head. 
At  that  time  I  don't  know  that  I  had  any 
other  debts  at  all  except  this  old  security 
debt  on  the  Farmers'  Alliance  Milling  Com- 
pany judgment  If  I  did,  they  were  mighty 
small — might  have  owed  some  $15  or  $25.  I 
did  not  owe  any  other  Indebtedness  that 
amounted  to  anything  except  this  judgment 
The  judgment  amounted  at  that  time  I  think 
to  about  $500.  (SF-26-27.)  •  •  •  The 
cattle  I  left  up  here  In  Eastland  county  were 
run  In  my  name.  The  sheriff  did  not  come 
along  about  that  time  and  call  on  me  for  any 
property  subject  to  execution,  and  never  did. 
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*  *  *  I  contlnaed  to  run  these  cattle  I  bad 
in  Eastland  county  at  that  time  In  my  name 
and  In  my  brand  Just  because  I  had  them 
here  and  no  one  ever  bothered  or  ever  mo- 
lested them.  •  •  •  Of  the  property  sold 
down  there  in  Sutton  county  I  gave  my  wife 
half  of  the  proceeds  of  the  community  cattle, 
and  there  were  300  head  about,  which  would 
make  her  part  probably  about  $2,175.  That 
was  hi  1898  or  1899.  It  Is  not  a  fact  that  I 
sold  those  cattle  and  invested  the  proceeds  in 
land  in  my  wife's  name  to  defeat  that  Judg- 
ment I  bad  stuff  they  could  get  at — cattle 
right  here  on  the  range — stuff  that  could 
bare  paid  the  Judgment  I  was  not  buying 
cattle  np  in  this  country  at  the  time  I. bad 
these  75  bead.  I  raised  these  cattle  here, 
lod  they  were  left  on  the  range,  and  I  still 
raise  cattle  here — out  on  the  open  range." 

This  testimony,  we  think,  at  least  raises 
the  issues  of  whether  Vf.  R.  Cone  made  the 
gifts  to  his  wife  as  he  testifies,  and,  if  so, 
whether  at  the  time  he  was  possessed  of 
property  within  this  state  subject  to  execu- 
tion sufficient  to  pay  his  existing  debts  with- 
in the  meaning  of  the  statute  quoted.  If  so, 
the  court  should  have  submitted  the  issues 
to  the  Jury,  for  the  rule  Is  well  established 
that,  where  there  is  any  evidence  upon  an 
Issne  raised  by  the  pleadings,  it  is  the  duty 
of  the  court  to  submit  the  issue  to  the  Jury. 
Cltliens'  Railway  Company  v.  Griffln,  109  S. 
W.  999,  and  authorities  there  cited.  It  is 
trae'that  appellee  Introduced  the  record  of 
marks  and  brands  showing  that  the  Cone 
brand  was  registered  in  the  name  of  J.  S. 
Cone,  and  not  W.  R.  Cone;  that  W.  R.  Cone 
for  the  years  1897,  1898,  1899,  and  1901  ren- 
dwed  for  taxation  only  the  S.  E.  ^  of  section 
riOS,  claimed  In  this  suit  as  part  of  the  home- 
stead, two  mules  at  $40,  five  cattle  at  $50, 
and  one  wagon  or  buggy  at  $25,  but  this  was 
oot  as  matter  of  law  conclusive.  The  rule  is 
that  a  party  having  Introduced  sufficient  evi- 
dence to  support  a  verdict  in  his  favor  Is  en- 
titled to  have  the  issue  submitted  to  the  Jury, 
however  strong  the  contradictory  evidence 
may  be,  and  that  in  determining  the  proprie- 
ty of  directing  a  verdict  the  evidence  must  be 
considered  most  favorable  to  plaintiff  in  err 
ror,  disregarding  conflicts  and  contradictions. 
See  Harpold  v.  Moss  et  al.  (Sup.)  109  S.  W. 
928.  We  therefore  conclude  that  the  court 
should  not  have  taken  the  Indicated  issues 
away  from  the  Jury. 

The  questions  raised  on  demurrer  relating 
to  supposed  irregularities  in  the  Judgment 
are,  we  think,  wholly  Immaterial  on  this  ap- 
peal. If  plaintiff  in  error  establishes  her  al- 
legations in  reference  to  the  homestead  and 
of  her  plea  of  separate  interest,  she  will  be 
mtltled  to  recover  regardless  of  the  form  or 
effect  of  the  Judgment  Should  she  fall  In 
this,  then  to  the  extent  of  such  failure  there 
wonld  be  no  right  of  action  in  plaintiff  in 
error,  for  all  property  not  found  to  be  sep- 


arate would  be  community  proiwrty  and  as 
to  this  the  husband  alone  can  sue,  and  he  is 
not  complaining  of  the  Judgment  in  this  suit. 
Speer  on  Law  of  Married  Women,  {  287; 
Maddox  v.  Summeriin,  92  Tex.  483,  49  S.  W. 
10.33,  DO  S.  W.  567.  At  aU  events,  the  Judg- 
ments were  admissible  in  evidence  on  tht 
issue  of  whether  defendant  in  error  Belcher 
was  a  creditor  of  W.  R.  Cone  at  and  prior 
to  the  time  the  latter  made  the  asserted  glftb 
to  his  wife.  In  this  connection,  and  in  view 
of  another  trial,  we  should  perhaps  also  say 
that  the  agreement  of  W.  R.  Cone  and  wife 
cannot  control  our  statute  defining  communi- 
ty property.  It  can  be  given  no  greater  effect 
than  to  vest  in  Mrs.  Cone  separate  right  to 
all  such  of  the  Cone-K  cattle  as  were  so 
branded  prior  to  W.  R.  Cone's  failure,  if 
any,  to  be  possessed  of  sufficient  pro^ferty 
subject  to  execution  to  pay  bis  existing  debts. 
The  imposition  of  the  Gone-K  brand  on  in- 
crease of  cattle  after  that  period  as  against 
existing  creditors  of  W.  R.  Cone  could  amount 
to  no  more  than  a  gift. 

For  the  error  discussed  in  the  court's  per- 
emptory charge,  it  is  ordered  that  the  Judg- 
ment be  reversed  and  the  cause  remanded. 


WESTERN    UNION    TELEGRAPH    00.    v. 
BENNETT.t 

(Conrt  of  CSvil  Appeals  of  Texas.    Dec.  8,  1909. 
Rehearing  Denied  Jan.  12,  1910.) 

1.  Telegraphs  ano  Telephones  (i  68*)— 
Transmission  and  Delivery  of  Teleobah 
— Action  for  Delay— Evidence. 

In  a  suit  for  failure  to  promptly  transmit 
and  deliver  a  telegram,  evidence  Md  to  show 
the  addressee  could  have  been  found  at  his 
place  of  business  If  defendant's  agent  had  exer- 
cised ordinary  diligence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S  63;  Dec  Dig. 
§  66.*] 

2.  Telegbaphb  and  Telephones  (§  54*)— 
Unrepeated  Message  —  Exemption  for 
Liability. 

A  stipulation,  so  far  as  it  relieves  a  tele- 
graph company  from  negligence  in  not  delivering 
Or  transmitting  an  unrepeated  message,  cannot 
be  enforced,  but  for  mere  errors  or  mistakes 
in  transmission  such  a  stipulation  is  lawful  and 
reasonable. 

[Eld.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  39:  Dec.  Dig. 
8  54.*] 

3.  Appeal  and  Erbob  (|  1040*)— Harmless 
Ebkob— Rulings  on  Pleadings. 

In  a  suit  for  failure  to  promptly  transmit 
and  deliver  an  unrepeated  message,  defendant 
was  not  injured  by  the  sustaining  of  an  ex- 
ception to  a  part  of  its  answer  setting  np  a 
contract  exemption  from  liability  for  mistalces 
or  delays,  as  the  conrt  charged  to  find  for  it  if 
the  street  number  of  the  address  was  changed 
through   error   in   transmission    without    ne^li- 

f;ence,  thus  giving  it  all  the  protection  to  which 
t  was  entitled. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent   Dig.   IS  4093,   4094;    Dec   Dig. 
8  1046.*] 
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4.  Teleobafhb  and  Tklephojieb  (8  74*)— 
Tbanbuission  and  Delivebt  of  teleobam 
—Action  fob  Dfiay— Pijbading— Insteuo- 

TIONS. 

In  a  suit  for  failure  to  promptly  transmit 
and  deliver  a  telegram,  the  petition  alleged  that 
by  the  negligence  comt>lained  of  plaintiff  was 
delayed  in  reaching  his  mother  in  her  last 
sickness,  and  was  deprived  of  the  comfort  of 
being  with  her  during  her  last  conscious  hours 
and  of  receiving  her  dying  blessing,  and  that 
thereby  he  suf^red  great  disappointment  and 
grief,  mental  pain,  and  anguish  in  a  specified 
Bum.  Beld,  that  he  thereby  sought  recovery  for 
mental  suffering  sustained  generally  on  account 
of  inability  to  reach  her  before  she  became  un- 
conscious, and  did  not  rest  bis  case  solely  on 
damages  sustained  by  deprivation  of  her  dying 
blessin{[  and  the  consolation  he  would  have  re- 
ceived if  he  reached  her  before,  and  hence  the 
court  did  not  err  in  refusing  a  special  instruc- 
tion limiting  recovery  to  these  two  items  of  dam- 
ages. 

[Bid.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  77;    Dec.  Dig.  g 

6.  Appbai.    and    Ebbob    (S    682*)— Recobd— 

Conclusiveness. 

The  court  on  appeal  is  bound  by  a  charge 
as  stated  in  the  record,  and  must  assume  that 
it  is  there  correctly  stated,  where  it  differs  from 
the  statement  thereof  in  appellant's  brief. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %\  2850-2852;  Dec.  Dig.  g 
662.*] 

6.  Telegraphs  and  Telephones  n  74*)  — 
Transmission  and  Delivery  of  Teleobau 
—Action  for  Delay— iNSTBtrcTioNS. 

In  a  suit  for  failure  to  promptly  transmit 
and  deliver  a  telegram  calling  on  plaintiff  to 
come  to  his  mother's  dyin^  bedside,  defendant 
requested  a  special  instruction  that,  even  though 
the  jury  believed  defendant  negligently  failed 
to  deliver  it  in  ti<tae  to  enable  him  to  take  a 
particular  train,  "still  the  plaintiff  cannot  re- 
cover unless  the  jury  further  finds  that  plain- 
tiff would  have  derived  comfort  and  consolation 
from  being  with  his  mother  prior  to  her  be- 
coming unconscious  and  would  have  received  her 
dying  blessing,  and  if  you  find  that  he  would 
have  received  such  consolation  and  would  not 
have  received  such  dying  blessing  and  did  not 
suffer  mental  anguish  because  thereof,  your  ver- 
dict will  be  for  defendant."  Eeld,  that  it  was 
correctly  refused,  as  it  was  not  correctly  framed, 
and  was  at  least  confusing. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  77;  Dec.  Dig.  { 
74.*] 

7.  Teleqbaphs  and  Telephones  (8  65*)  — 
tbansurssion  and  delivery  of  tei.egbam 
—Action  fob  Delay— Issues  and  Proof. 

Defendant,  in  a  suit  for  failure  to  promptly 
transmit  and  deliver  an  unrepeated  message, 
having  substantially  and  circumstantially  point- 
ed out  in  a  si>ecial  plea  how  a  mistake  in  trans- 
mission did  or  could  have  occurred,  it  should  be 
confined  to  facts  there  pleaded,  and,  not  hav- 
ing mentioned  that  it  could  have  occurred  in 
transcribing  by  use  of  a  typewriter,  there  was 
no  error  in  limiting  the  defense  of  error  or 
mistake  in  its  transmission  accordingly. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  8  60;  Dec.  Dig.  8 
65.*] 

8.  Telegraphs  and  Telephones  (j  74*)  — 
Tbansmission  and  Delivery  of  Teleqbam 
—Action  fob  Delay— Instructions. 

In  a  suit  for  failure  to  promptly  transmit 
and  deliver  an  unrepeated  message,  a  charge  to 
find  for  defendant  if  the  number  of  the  street 
address  was  changed  through  error  in  transmit- 


ting it  without  negligence  gave  defendant  the 

benefit  of  all  it  was  entitled  to  on  the  subject 

[Ed.   Note.— For  other  cases,  see  Telegraph* 

and  Telephones,  Cent  Dig.  8  77;   Dec.  Dig.  i 

74.*] 

9.  Tbial  (8  191*)  — iNSTBuonoNS  — Assump- 
tion of  Fact. 

In  a  suit  for  failure  to  promptly  transmit 
and  deliver  an  unrepeated  message,  defended 
on  the  ground  of  a  mistake  in  transmission,  de- 
fendant requested  a  charge  that  "if  the  jury  find 
that  the  cause  of  delay  in  the  delivery  of  the 
telegram,  sued  on,  was  the  mistake  in  the  ad- 
dress of  plaintiff  in  changing  it  from  214  to- 
215  Main  street,  then  it  Mcomes  your  duty  to 
determine  whether  said  mistake  resulted  from 
the  negligence  of  the  defendant,"  etc.  Held 
to  assume  there  was  a  mists  ke  in  the  address, 
a  question  raised  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  11  423,  429;  Dec.  Dig.  §  191.*] 

10.  TELEGRAPHS  AND  TELEPHONES  (S  71*)  — 

Delay  in  Transmission  and  Deuveby  or 

Message— Excessive  Damages. 

For  failure  to  promptly  transmit  and  de- 
liver a  telegram  resulting  in  the  addressee  not 
being  able  to  reach  bis  mother  in  her  last  sick- 
ness before  she  became  unconscious,  an  award 
of  $1,150,  while  large,  is  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  8  74;    Dec.  Dig.   ( 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  Irby  Dunklin,  Judge. 

Suit  by  R.  L.  Bennett  against  the  Western 
Union  Telegraph  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Spoontz,  Thompson  &  Barwlse,  for  appel- 
lant   Bell  &  Milam,  for  appellee. 

FISHER,  O.  J.  This  Is  a  suit  by  the  appel- 
lee against  the  telegraph  company  to  recover 
damages  In  the  sum  of  $1,950  for  the  negli- 
gent failure  of  the  defendant  to  promptly 
transmit  and  deliver  to  appellee  the  following 
telegram:  "Blossom,  Texas,  March  21,  1907. 
R.  L.  Bennett,  No.  214  Main  Street,  Ft 
Worth,  Texas.  Mother  worse.  Come  at 
once.  [Signed]  C.  L.  Bennett"  C.  L.  Ben- 
nett Is  the  brother  of  the  plaintiff,  R.  L. 
Bennett  The  mother  referred  to  In  the 
telegram  was  the  plaintlfTs  mother. 

The  allegations  of  the  plaintiff's  petition 
are  substantially  to  the  effect  that  the  tele- 
gram was  delivered  to  defendant  at  Blossom 
about  8  o'clock  p.  m.  March  21,  1907;  that 
plaintUC  did  not  receive  the  same  until  9 
o'clocic  and  25  minutes  a.  m.  on  the  22d  of 
March ;  that  upon  receipt  of  the  telegram  he 
Immediately  left  Ft.  Worth  and  reached  the 
town  of  Blossom  at  11  o'clock  a.  m.  on  the 
23d  of  March,  that  being  the  earliest  hour 
at  which  he  could  reach  that  town  after  he 
was  advised  of  the  contents  of  the  message ; 
that  when  he  readied  that  place  his  mother 
was  unconscious  and  so  remained  uncon- 
scious until  the  time  of  her  death,  which  oc- 
curred on  the  24th  of  March  at  8:30  p.  m. ; 
that  If  the  message  had  been  promptly  de- 
livered he  could  have  reached  the  bedside 


•For  other  omm  see  suna  topic  and  section  NUMBER  in  Dee.  *  Am.  Digs.  1907  to  date,  ft  Reporter  Indeze» 
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of  blB  mother  before  Bhe  became  nncon- 
Bdooa;  that  the  defendant  was  guUty  of 
oegUgence  In  falling  to  promptly  transmit 
and  to  dellrer  the  message  to  him  after  It 
was  recelTed  at  Ft  Worth,  which  was  about 
7:53  p.  m.  on  the  night  of  March  21st  It  Is 
also  alleged  that,  by  reason  of  the  negligent 
failure  to  transmit  and  deliver  the  message, 
plalntlflF  was  delayed  In  reaching  his  mother 
in  her  last  sickness,  and  was  deprived  of  the 
comfort  and  consolation  of  being  with  her 
daring  the  last  honrs  in  which  she  was  con- 
idoDS  and  of  receiving  her  dying  blessing, 
and  that  by  reason  of  the  premises  the  plain- 
tiff suffered  great  disappointment  and  grief, 
moital  pain  and  anguish  In  the  sum  of  !!,• 
960. 

The  defendant  answered  by  general  de- 
murrer, general  denial,  and  specially:  That 
"if  It  undertook  to  send  the  telegram,  as  al- 
leged In  the  plaintiff's  petition,  the  same  was 
sent  subject  to  certain  conditions  and  stipu- 
lations, which  constituted  the  contract  by 
virtue  of  which  the  telegram  was  sent  That 
sending  telegrams  by  electricity  is  always 
subject  to  a  great  many  contingencies,  which 
are  liable  to  cause  a  change  in  a  telegram 
and  which  cannot  be  guarded  against  by  the 
use  of  ordinary  care.  That  the  tel^raphlc 
alphabet  consists  of  a  series  of  dots  and 
da^es,  the  combination  of  which  constitutes 
letters  and  words.  That  it  is  frequently  dif- 
ficult for  an  operator  to  distinguish  between  a 
dot  and  a  dash,  or  to  correctly  read  the  tele- 
graphic signals,  and  any  little  interruption  or 
interference  with  the  wire,  or  any  noise  at  the 
time  of  taking  a  message  from  the  wire,  and 
numerous  other  things,  may  interfere  with 
the  correct  reading,  transmission,  and  tran- 
scribing of  a  telegraphic  message.  That  the 
only  way  to  avoid  mistakes  of  this  kind  is  to 
provide  for  repeating  the  message;  that  is, 
telegraphing  it  back  from  the  terminal  office 
to  the  sending  office  for  comparing.  That  the 
contract  by  virtue  of  which  said  message  was 
sent  provided  as  follows:  'To  guard  against 
mistakes  or  delays,  the  sender  of  a  message 
should  order  it  repeated;  that  Is,  telegraph- 
ed bade  to  the  originating  office  for  compari- 
son. For  this,  one-half  the  regular  rate  is 
charged  in  addition.  It  is  agreed  between 
the  sender  of  the  following  message  and  this 
company  that  said  company  shall  not  be  lia- 
ble for  mistakes  or  delays  in  the  transmis- 
sion or  delivery,  or  for  nondelivery  of  any 
nnrepeated  message  beyond  the  amount  re- 
ceived for  sending  the  same.'  Defendant 
says:  That  for  some  cause,  not  resulting  from 
any  negligence  of  it  or  its  employes,  the  ad- 
dress In  said  message,  during  the  process  .of 
transmission,  became  changed  from  No.  214 
Main  street  to  215  Main  street;  that  the 
change  in  said  address  was  the  cause  of  the 
delay  In  the  delivery  of  said  telegram ;  that, 
had  said  message  been  repeated,  said  mis- 
take would  not  likely  have  occurred;  that 
said  message  being  an  unrepeated  message, 
and  said  mistake  having  resulted  without 


negligence  on  the  part  of  the  defendant,  and 
the  delay  in  the  delivery  of  said  message 
having  been  caused  by  said  mistake,  defend- 
ant says  that  it  is  not  .liable  to  the  plaintiff 
for  the  amount  paid  for  the  sending  of  said 
message,  to  wit,  the  sum  of  25  cents." 

To  this  special  plea  the  plaintiff  filed  a. 
special  exception  on  the  ground  that  it  at- 
tempts to  excuse  the  defendant  on  account 
of  its  own  negligence.  The  trial  court  sus- 
tained this  special  exception.  The  verdict 
and  Judgment  below  were  in  appellee's  favor 
for  the  sum  of  $1,150. 

We  find:  That  the  telegram  as  above  set 
out  was  prepared  at  Blossom,  Tex.,  by  the 
plaintiff's  brother,  C.  L.  Bennett,  and  wa» 
promptly  transmitted  from  that  telegraph 
office  to  the  appellant's  telegraph  office  at  Ft 
Worth,  Tex.,  where  it  was  received  about  7 
o'clock  and  53  minutes  p.  m.  on  the  night  of 
March  2l8t  Plaintiff  at  that  time  was  on 
duty  at  bis  place  of  business  at  214  Male 
street,  which  is  the  address  as  given  in  the 
telegram.  That,  by  the  exercise  of  ordinary 
care  upon  the  part  of  appellant's  messen- 
gers or  delivering  department,  he  could  have- 
been  found  at  that  place  and  the  message- 
delivered  to  him  that  night  or  early  the  next 
morning  in  time  for  him  to  have  taken  a 
train  and  reached  the  bedside  of  his  mother 
at  Blossom,  Tex.,  before  she  became  uncon- 
sdouB.  That  by  reason  of  this  negligence 
the  plaintiff  was  deprived  of  the  privilege 
of  seeing  his  mother  during  her  conscious 
hours  and  the  consolation  that  would  have 
resulted  therefrom,  and  that  she,  from  the 
time  of  his  arrival  to  the  time  of  her  death, 
which  occurred  at  the  time  alleged  In  the 
petition,  never  regained  consciousness,  and 
as  a  result  of  this  negligence  and  for  this 
breach  of  duty  upon  the  part  of  appellant  to 
promptly  deliver  the  message  there  is  evi- 
dence which  tends  to  show  that  the  appellee 
suffered  mental  anguish  for  being  deprived 
of  the  privilege  of  being  with  bis  mother 
during  her  conscious  hours. 

The  evidence  on  the  subject  of  the  suppos- 
ed mistake  in  the  telegram  as  received  at 
Ft  Worth,  In  giving  or  not  giving  the  proper 
street  number  of  his  'address,  is  in  such  a 
condition  that  no  definite  and  certain  find- 
ing can  be  made  upon  it  There  is  evidence 
which  teodB  to  show  that  when  the  telegram 
was  received  at  Pt  Worth  the  street  num- 
ber was  given  at  "215,"  instead  of  "214," 
the  proper  number.  On  the  other  hand,  the 
appellee  testified,  as  shown  on  page  8  of  the 
statement  of  facts,  that  the  telegram  that 
was  delivered  to  him  was  not  addressed  to 
215  Main  street,  but  was  addressed  to  214 
Main  street,  and  stated  that:  "I  do  not 
know  whether  it  was  the  original  telegram 
or  not  I  do  not  know  about  that.  As  to 
whether  the  214  bad  been  stricken  out  and 
the  215  written  in,  I  will  say  that  there  nev- 
er was  any  216  there.  I  am  sure  of  that  I 
was  on  duty  there  that  night"     Then  he 
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goes  on  to  testify  that  the  place  where  he 
was  on  duty  was  at  214,  and  there  he  could 
have  been  found.  He  did  not  receive  the  tele- 
gram until  the  next  morning  at  the  time  al- 
leged In  the  petition,  when  his  evidence  shows 
that  he  was  Informed  by  the  party  for  whom 
he  was  working  that  there  was  a  telegram 
for  him  at  the  telegraph  office,  where  he 
promptly  went,  and  It  was  delivered  to  him. 
Thereupon  he  made  Immediate  preparation 
for  departing,  and  left  on  the  earliest  train 
that  he  could  take,  in  order  to  reach  the 
bedside  of  his  mother.  But,  assuming  that 
the  mistake  was  made  In  the  transmission  of 
the  message,  the  evidence  would  Justify  the 
conclusion  that  the  appellee  could  have  been 
found  at  his  plaoe  of  business  at  214,  if 
the  company  or  Its  agents  had  exercised  or- 
dinary diUgrace  to  discover  his  whereabouts. 
Furthermore,  there  is  evidence,  as  shown  by 
the  testimony  of  the  messenger  boy,  George 
Heare,  as  eiet  out  on  pages  31  and  32  of  the 
statement  of  facts,  which  tends  to  contradict 
the  evidence  offered  by  the  defendant  tending 
to  show  that  the  failure  to  deliver  was  on 
account  of  the  mistake  in  the  street  number, 
wherein  he  testifies  substantially  to  facts 
that  would  justify  the  conclusion  that  the 
message  was  never  sent  out  that  night  by  the 
telegraph  company  In  an  efTort  to  deliver  It 
to  the  plalntlfT. 

Appellant's  first  asBlgnm^it  of  error  com- 
plains of  the  action  of  the  trial  court  In  sus- 
taining plalntlfTs  special  exception  to  that 
part  of  its  answer  which  pleaded  the  stipula- 
tion providing  for  repeating  the  message  In 
order  to  guard  against  errors  or  mistakes. 
So  much  of  this  stipulation  that  attempted 
to  relieve  the  telegraph  company  from  Its 
negligence  in  not  delivering  or  transmitting 
an  unrepeated  message  could  not  be  enforced. 
W.  U.  Tel.  Co.  v.  Unn,  87  Tex.  7,  26  S.  W. 
490,  47  Am.  St  Rep.  68;  Mitchell  v.  Tele- 
graph Co.,  12  Tex.  Civ.  App.  262,  83  S.  W. 
1019.  But  for  merely  errors  or  mistakes 
committed  in  the  transmission,  such  a  stip- 
ulation is  lawful  and  reasonable.  Womack 
V.  Telegraph  Co.,  58  Tex.  178,  44  Am.  Rep.  614; 
Telegraph  Co.  v.  Nelll,  67  Tex.  291,  44  Am. 
Rep.  589.  This  stipulation  was  so  broad  that 
it  attempted  to  relieve  the  appellant  of  all 
negligence  or  mistakes,  even  though  negli- 
gently made,  if  the  message  was  not  repeat- 
ed. Furthermore,  no  xmsslble  injury  could 
have  resulted  to  the  appellant  In  the  action 
of  the  trial  court  In  sustaining  the  exception, 
because  in  the  second  paragraph  of  the 
charge  the  appellant  was  given  the  benefit  of 
the  rule  that  protected  it  against  errors  com- 
mitted in  the  transmission.  In  that  the  jury 
was  Instructed,  If  the  number  of  the  address 
was  changed  through  error  in  transmitting 
the  telegram  without  negligence,  to  find  for 
the  defendant.  If  the  demurrer  had  not 
been  sustained,  this  Instruction  gave  the  de- 
fendant all  the  protection  It  would  have  been 
entitled  to  and  was  as  far  as  the  court  could 


lawfully  go  In  that  direction  In  submitting 
the  Issue  to  the  jury.  The  action  of  the 
court  In  this  respect  shows  no  reversible  er- 
ror. 

Appellant's  second  assignment  is  to  the 
effect  that  the  court  erred  In  not  submitting 
to  the  jiny  appellant's  first  special  instruc- 
tion, which  Is  as  follows:  "Even  though  the 
jury  believe  from  the  evidence  that  the  de- 
fendant was  guilty  of  negligence  in  falling 
to  deliver  said  message  In  time  to  enable 
the  plaintiff  to  take  the  train  that  left  Ft 
Worth  at  8  o'clock  and  5  minutes  on  the 
morning  of  March  22,  1907,  still  the  plaintiff 
cannot  recover,  unless  the  jury  furtha:  finds 
that  plaintiff  would  have  derived  comfort 
and  consolation  from  being  with  bis  moth- 
er prior  to  her  becoming  unconscious,  and 
would  have  received  her  dying  blessing,  and 
if  you  find  that  he  would  not  have  received 
such  consolation  and  would  not  have  received 
such  dying  blessing,  and  did  not  suffer  men- 
tal anguish  because  thereof,  your  verdict 
will  be  for  defendant" 

On  the  subject  of  damages  the  court  in- 
structed the  jury  as  follows:  "Then  you  will 
return  a  verdict  In  favor  of  the  plaintiff  fos 
such  sum  of  money  as  yon  believe  from  the 
evidence  will  reasonably  compensate  him  for 
such  mental  anguish  so  suffered  by  him,  if 
any."  It  is  contended  by  appellant  that  the 
pleadings  of  the  plaintiff  on  the  subject  of 
damages  related  solely  to  the  damages  he 
sustained  by  reason  of  being  deprived  of  his 
mother's  dying  blessing,  end  the  consolation 
he  would  have  received  If  he  had  been  per- 
mitted to  reach  the  bedside  of  his  mother  be- 
fore she  became  unconscious.  We  do  not  un- 
derstand the  plaintiff's  case,  as  made  by  the 
petition,  to  rest  solely  upon  these  two  items; 
but  It  seeks  to  recover  also  for  the  mental 
suffering  he  sustained  generally,  on  account 
of  not  being  able  to  reach  bis  dying  mother 
before  she  became  unconscious.  The  special 
charge  was  too  restricted,  and  therefore  was 
properly  refused;  but  the  charge  as  quoted 
above  and  as  copied  in  appellant's  brief  will 
not  stand  a  comparison  with  the  charge  as 
contained  In  the  record.  The  difference  con- 
sists in  the  words  as  appear  In  line  4  from 
the  bottom  of  the  charge  as  stated  In  the 
record.  As  we  have  copied  this  charge  from 
the  brief,  it  will  be  observed  that  the  word 
"not"  immediately  preceding  "have  received 
such  consolation"  is  stated  in  the  charge  as 
quoted.  This  word  Is  not  given  in  the  charge 
as  stated  In  the  record.  Of  course,  we  are 
bound  by  the  charge  as  copied  in  the  record, 
and  must  assume  that  It  Is  there  correctly 
stated.  This  being  true,  it  was  correctly  re- 
fused, if  for  no  other  reason  than  that  It 
was  not  correctly  framed.  Therefore  the 
charge  presented  to  the  court  and  which  it 
passed  upon,  and  which  it  refused,  after 
omitting  certain  parts  already  given,  reads 
as  follows:  "Still  the  plaintiff  cannot  recover 
unless  the  Jury  further  finds  tlut  plaintiff 
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woold  have  derived  comfort  and  consola- 
ti«i  from  being  with  bis  mother  prior  to  her 
becoming  onconsclous  and  would  hare  re- 
ceived her  dying  blessing,  and  if  you  find 
tliat  he  would  have  received  snch  consola- 
tion and  would  not  have  received  sudi  dying 
blessing  and  did  not  sofFer  mental  anguish 
therefrom,  your  verdict  will  be  for  defend- 
ant" This  la  virtually  to  the  ^ect  that,  al- 
though he  would  have  received  consolation 
from  being  present  with  his  mother  and 
would  not  have  received  the  dying  blessing, 
he  could  not  recover,  unless  the  expression 
"and  did  not  sufTer  mental  anguish  there- 
from" refers  to  the  fact  that,  although  being 
deiirived  of  the  consolation,  be  suffered  no 
moital  anguish  therefrom.  The  punctuation 
does  not  limit  this  expression  solely  In  its 
application  to  the  consolation  that  he  was 
deprived  of  by  not  being  present  The  ex- 
pression "did  not  softer  mental  anguish"  evi- 
dently applies  to  both  elements,  being  de- 
prived of  the  consolation  and  not  receiving 
her  dying  blessing.  The  least  that  can  be 
«ald  of  the  charge  as  framed  Is  that  it  la 
confusing. 

Appellant's  third,  fourth,  fifth,  sixth,  sev- 
enth, eighth,  ninth,  and  tenth  assignments  of 
error  will  be  considered  and  disposed  of  to- 
gether. In  these  assignments  the  appellant, 
in  effect,  contends  that  the  failure  to  deliver 
the  message  in  question  was  attributable  ei- 
ther to  an  error  In  transmission  or  to  the  er- 
ror of  the  operator  in  transcribing  the  mes- 
nge  from  the  telegraph  wire  with  the  use 
of  a  typewriter,  and  that  it  was  error  for  the 
trial  court  to  limit  the  appellant's  defense 
of  error  or  mistake  by  its  charge  solely  to 
the  Issue  of  transmission.  The  court  in  its 
charge  Na  2  gave  to  the  appellant  the  benefit 
of  any  error  or  mistake  not  attributable  to 
Its  negligence  that  occurred  In  transmitting 
the  meeaage.  Charge  No.  1  of  the  trial  court 
presented  the  theory  of  the  plalntltTs  case 
and  Instructed  the  Jury  substantially  to  the 
elfect  that  plaintiff  would  be  entitled  to  re- 
cover If  the  defendant  was  guilty  of  negli- 
gence in  transmitting  or  delivering  the  mes- 
sage. These  assignments  present  the  ques- 
tion that  thf  court  erred  tn  its  general  charge 
apon  this  subject  In  restricting  the  question 
to  mistake  and  error  committed  in  transmit- 
ting, and  not  submitting  the  Question  of  er- 
ror  or  mistake  committed  In  transcribing  the 
message  from  the  telegraph  wire  with  the 
ose  of  a  tyi)ewrlter,  and  in  refusing  appel- 
lant's q>eclal  charge  No.  2,  which  was  broad- 
ly to  the  effect  that  the  Jury  could  consider 
the  mistake  tn  the  address  however  commit- 
ted, unless  it  resulted  from  the  negligence  of 
the  telegraph  company.  As  we  construe  the 
qiedal  answer  of  the  defendant  upon  this 
tobject,  it  only  relates  to  error  committed  In 
transmitting  the  message  over  the  wire.  The 
anawer  specially  points  out  what  could  occur 
or  happen  during  the  process  of  transmission 
that  might  occaslcm  or  bring  about  such  a 


mistake,  and  there  Is  nowhere  mentioned  In 
the  answer  the  fact  that  the  mistake  occur- 
red or  could  have  occurred  In  the  process  of 
transcribing  It  by  the  use  of  a  typewriter.  It 
is  true  there  Is  considerable  evidence  upon 
this  question.  There  is  an  expert  who  tes- 
tified to  facts  accounting  for  how  a  mistake 
of  this  kind  could  have  occurred  in  tran- 
scribing by  the  use  of  a  tsrpewiiter.  Having 
substantially  and  drcumstantially  pointed 
out  in  Its  plea  how  the  mistake  did  or  could 
have  occurred,  we  think  the  appellant  should 
be  confined  to  the  facts  there  pleaded.  Sub- 
division 2  of  the  general  charge  of  the  trial 
court  gave  the  defendant  the  benefit  of  all 
that  it  was  entitled  to  upon  this  subject 
Furthermore,  special  charge  No.  2,  which  was 
requested  and  refused,  in  effect  assumed  the 
existence  of  a  fact  about  which  In  our  opin- 
ion there  was  room  for  controversy.  So 
much  of  the  charge  that  relates  to  this  ques- 
tion is  as  follows:  "If  the  Jury  find  that 
the  cause  of  delay  In  the  delivery  of  the 
telegram  sued  upon  was  the  mistake  In  the 
address  of  plaintiff  in  changing  it  from  214 
to  215  Main  street  then  it  becomes  your  duty 
to  determine  whether  said  mistake  resulted 
from  the  negligence  of  the  defendant  tele- 
graph company,"  etc.  This  charge  assumes 
that  there  was  a  mistake  in  the  address. 
By  reference  to  the  finding  of  fact,  it  will 
be  seen  that  we  have  quoted  the  evidence 
of  the  plaintiff  upon  this  subject  It  Is  suf- 
ficient to  raise  tbe  question  whether  the 
message  as  received  at  Ft  Worth  and  tran- 
scribed gave  the  wrong  number  of  plaintiff's 
address.  The  effect  of  the  testimony  of  the 
plaintiff  tends  to  show  that  the  message  was 
correctly  addressed;  that  ia,  214  Main  street 
The  evidence  of  the  mistake  was  furnished 
by  the  defendant's  witnesses.  The  Jury  were 
not  bound  to  believe  them  and  could  have 
concluded  that  this  question  of  mistake  in  the 
street  number  was  an  afterthought.  In  order 
to  Justify  or  excuse  the  negligence  of  the 
delivering  d^artment  of  appellant's  company 
in  not  promptly  delivering  the  message. 
Some  of  these  assignments  also  complain  of 
the  second  paragraph  of  the  court's  charge, 
In  that  it  was  misleading  and  confusing. 
Tbey  are  also  overruled  on  this  point. 

Our  findings  of  fact  substantially  dispose 
of  appellant's  eleventh  assignment  of  error. 

The  twelfth  assignment  complains  of  the 
charge  of  the  trial  court  on  the  subject  of 
damages.  This  has  been  practically  disposed 
of  In  considering  appellant's  second  assign- 
ment of  error.  The  mental  anguish  was  not 
confined  solely  to  the  comfort  and  consola- 
tion of  being  with  his  mother  during  her  last 
hours  or  receiving  her  dying  blessing. 

Our  findings  of  fact  dispose  of  the  thir- 
teenth and  fourteenth  assignments. 

The  fifteenth  assignment  complains  of  the 
verdict  and  Judgment  as  excessive.  As  be- 
fore stated,  the  verdict  and  Judgment  are 
for  $1,160.    While  It  may  appear  to  be  large. 
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we  ciumot  say  It  Is  ezcesalTe.  There  is 
nothing  In  the  record  Indicating  that  the 
Jury  were  influenced  by  passion  or  prejudice. 
We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed. 


HOOKS  T.  KIRBY.t 

(Court  of  Civil   Appeals  of  Texas.     Nov.  27, 

1900.    On  Motion  for  Rehearing, 

Dec.  29,  1909.) 

1.  Public  Lands  (§  173*)— Saub— Timbeb— 
Rights'  of  Pubcraseb — Statutes. 

Acts  1895,  p.  63,  c.  47,  |  S,  relating  to  the 
sale  of  public  school  lands,  provides,  in  section 
3,  for  a  classification  thereof  and  when  classified 
to  be  subject  to  sale  but  to  actual  settlers  only, 
with  a  limitation  of  quantity  in  certain  cases, 
and  provides,  in  sections  8  and  9  (pages  64  and 
65),  the  time  for  settlement  of  the  land  and 
proof  thereof.     Section  16  (page  68)  of  the  act 

£roTides  that  the  Commissioner  of  the  General 
end  Office  shall  adopt  regulations  for  the  sale 
of  the  timber  on  timber  lands,  and  that  pur- 
chasers of  timber  shall  have  five  years  to  re- 
move the  timber,  and  that  when  all  the  timber 
is  taken  off  the  lands  may  be  classified  and 
sold  as  grazing  land,  and  that  a  purchaser  of 
timber  within  the  five  years  may  purchase  the 
land  on  which  the  timber  is  purchased  "under 
the  provisions  of  the  act."  Held,  that  the  stat- 
ute evidently  contemplated  two  classes  of  pur- 
chasers, actual  settlers  on  the  land  and  pur- 
chasers of  timber,  and  the  quoted  words  at  the 
end  of  section  16  did  not  refer  to  preceding 
sections,  and  hence  a  purchaser  of  timber  buy- 
ing the  land  was  not  obliged  to  settle  thereon 
to  get  good  title. 

[E^  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  t  647;    Dec.  Dig.  i  173.*] 

2,  Public  Lands  (J  173*)— Sale— Purchask 
OF  Timber— Settlino  on  Land— Repe:al  o* 
Statute. 

Acts  1895,  p.  68,  c.  47.  §  16,  gave  a  pur- 
chaser of  timber  on  public  school  lands  the  nght 
to  buy  the  land  itself  within  five  years  without 
settling  on  the  land.  Acts  1901,  p.  296,  c.  125, 
S  8,  contained  the  identical  terms  as  section  16, 
except  that,  after  providing  that  the  owner  of 
the  timber  shall  have  the  nght  to  purchase  the 
land,  it  further  provides  "at  the  valuation  fix- 
ed by  the  commissioner  on  the  same  terms  and 
conditions  as  other  lands  of  like  classification 
are  sold  under  the  provisions  of  this  chapter," 
and  the  sections  other  than  section  8  provided 
for  sale  to  actual  settlers  only.  Held,  that  sec- 
tion 8  would  be  construed  to  change  the  rule  in 
section  16  that  a  timber  owner  could  purchase 
the  land  itself  without  settling  on  the  land. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §  547 ;   Dec.  Dig.  {  173.*] 

8.  Constitutional  Law  ({  93*)— Iupaibuent 
or  Vested  Rights— Pubchasebs  or  Public 
Lands. 

Where  by  Acts  1895,  p.  68,  c.  47,  i  16,  a 
purchaser  of  timber  on  public  lands  has  the 
right  to  purchase  the  land  itself  within  five 
years  without  being  an  actual  settler  thereon, 
this  right  could  not  be  affected  by  Acts  1901, 
p.  296,  c  125,  §  8,  passed  thereafter,  containing 
the  same  provisions  as  section  16,  except  that 
purchasers  of  timber  must  settle  on  the  land, 
since  the  right  was  a  ^rt  of  the  consideration 
for  the  sale  of  the  timber  and  was  a  vested 
right  which  could  not  be  impaired  by  subsequent 
legislation. 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §  183 ;    Dec.  Dig.  §  93.*] 


4.  Public  Lands  (|  178*)— Saub— Classifi- 
cation—Tixbkb— innocent  Pubchasebs. 

A  purchaser  of  timber  on  public  school 
land,  which  purchase  was  duly  recorded  in  the 
land  office  under  Acts  1895,  p.  68,  c  47,  g  16, 
giving  him  the  right  to  purchase  the  land  with- 
out settling  on  the  same,  exercised  that  right, 
and  the  proper  instrument  was  filed  in  the  land 
office.  Before  the  right  was  exercised,  the  land 
was  classified  as  "grazing  land"  under  a  pro- 
vision of  the  act  permitting  this  when  all  the 
timber  had  lieen  removed,  bat  as  a  fact  the 
timber  had  not  been  removed.  The  land  was 
sold  to  another  as  grazing  land,  and  such  other 
sold  it  to  his  vendee,  who  had  no  actual  knowl- 
edge of  the  rights  of  the  purchaser  of  the  tim- 
ber. Held,  that  the  vendee  was  not  an  innocent 
purchaser,  since  he  was  charged  with  knowledge 
that  there  was  timber  on  the  land,  and  that  the 
records  of  the  land  office  showed  that  the  pur- 
chaser of  the  timber  had  the  option  to  purchase 
the  land. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  i  580;   Dec.  Dig.  (  17a*] 

5.  Public  Lands  (8  173*)— Sale— Right  or 
Timbeb  Owneb— Statutes. 

Acts  1893,  p.  68,  c.  47,  §  16,  providing  that 
a  purchaser  of  timber  on  public  school  lands 
shall  have  five  years  to  remove  the  timber  and 
within  such  five  years  to  purchase  the  land, 
does  not  limit  the  owner  of  the  timber  to  pur- 
chase only  the  land  on  which  timber  is  left  at 
the  time  of  the  purchase. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  547;    Dec.  Dig.  I  173.*1 

On  Rehearing. 

6.  Tbespass  to  Try  Title  (§  47*)— Sale  or 
Public  Lands  —  Conflicting  Sales  — Re- 
lief AWARDED. 

In  pursuance  of  Acts  1895,  p.  68,  e.  47.  I 
16,  a  purchaser  of  timber  on  public  land  exer- 
cised the  right  given  by  the  section  to  purchase 
the  land  itself,  hut  did  not  comply  with  all  the 
terms  of  the  section  in  making  his  application 
to  purchase.  Before  he  made  application  the 
land  had  been  erroneously  classified  as  "grazing 
land"  and  so  sold  and  patent  issued  to  the  pur- 
chaser, the  title  of  whom  was  void  as  against 
the  purchaser  of  the  timber,  if  he  had  complied 
with  the  terms  of  the  section.  Held,  in  trespass 
to  try  title  by  the  purchaser  of  the  timber 
against  the  vendee  of  the  purchaser  of  grazing 
land,  that  the  court,  on  adjudging  that  plaintiff 
was  entitled  to  the  land  on  his  compliance  with 
the  provisions  of  the  act  granting  him  the  right 
of  purchase,  would  not  cancel  the  patent  to  de- 
fendant's vendor,  since  such  patent  conveyed  a 
good  title  until  plaintiff  established  a  better 
title  by  compliance  with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  §  J  69.  71;  Dec.  Dig.  » 
47.*] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;  W.  H.  Pope,  Judge. 

Trespass  to  try  title  by  'G.  W.  Hook* 
against  John  H.  KIrby.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Reversed,  and 
Judgment  rendered. 

W.  H.  Davidson,  F.  J.  &  R.  0.  Duff,  and  A. 
L.  Davis,  for  appellant  Denman,  Franklin 
&  McGown,  and  Lanier  &  Martin,  for  appel- 
lee. 

McMEANS,  J.  Suit  of  trespass  to  try  tltte, 
brought  by  G.  W.  Hooks  against  John  H. 
Klrby  to  recover  640  acres  of  land,  being  sec- 
tion No.  82,  certificate  No.  28/1207,  Houston 
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k  Texas  Cmtral  Company  Bnrvey,  situated  in 
J«qi«  county.  The  plaintiffs  petition  con- 
tained (Hily  the  ordinary  allegations  In  actions 
of  treqiaas  to  try  title.  Defendant  answered 
by  general  denial  and  a  plea  of  not  guilty. 
The  case  was  tried  by  the  court  without  a 
lory  and  resulted  In  a  Judgment  for  defend- 
ant, from  which  plalntlfC  has  appealed. 

The  trial  Jadge  filed  his  findings  of  fact 
and  oondusionB  of  law,  which  at*  as  fol- 
lows: 

"(1)  On  the day  of .  1897,  and 

oader  the  act  of  the  Legislature  of  1805,  and 
1887,  T.  J.  Hooks,  who  was  vice  president  and 
general  manager  of  the  Hooks  Lumber  Ck>m- 
pany,  who  owned  and  operated  a  sawmill, 
applied  to  purchase  from  the  Commissioner 
of  the  General  Land  Office  public  school  sec- 
tion No.  82,  located  by  virtue  of  certificate 
issued  to  Houston  &  Texas  Central  Railroad 
Company,  No.  25/1207,  being  the  land  in  con- 
trorersy. 

"(2)  The  plaintiff,  G.  W.  Books,  was  also 
Interested  in  the  Hooks  Lumber  Company. 
That  all  of  the  timber  was  cut  and  removed 
from  the  said  section  of  land  by  T.  J.  Hooks 
and  dellrered  to  the  Hooks  Lumber  Company, 
a  corporation  who  manufactured  same  into 
lumber,  except  about  one-half  a  million  feet, 
worth  about  $500,  and  that  prior  to  the  pas- 
sage of  the  act  of  the  Twenty-seventh  Leglsla- 
tnre,  p.  292,  concerning  the  sale  of  public 
icbool  lands  and  repealing  all  laws  in  conflict 
therewltli,  T.  J.  Hooks  conveyed  the  remain- 
ing timber  on  the  land  to  the  plaintiff,  Qeorge 
W.  Hooks.  The  original  deed  was  deposited 
In  the  General  Iiand  Ofllce  at  Austin,  and  was 
Derer  recorded  In  the  deed  records  of  Jasper 
coonty. 

"(3)  Tliat  T.  J.  Hooks  on  the day  of 

Aognst,  1901,  sold  the  remaining  timber  on 
the  land  to  George  W.  Hooks.  That  in  1900 
C  H.  Howard,  acting  as  timber  classifier  of 
tbr  state,  at  the  Instance  of  the  Conmilssloner 
of  the  General  Ijand  Office,  Inspected  this 
land  and  reported  to  him  that  all  of  the  tim- 
ber had  been  cut  and  removed.  Subsequently, 
about  the  1st  of  August,  1901,  at  the  Instance 
of  plaintiff,  the  said  Howard  relnspected  the 
tald  land  and  reported  to  the  Land  Office  that 
there  was  about  one- half  million  feet  of  tim- 
ber remaining  on  the  land;  that  through  a 
mistake  he  had  overlooked  it  Plaintiff  then 
made  application  to  the  Commissioner  of  the 
General  Land  Office  to  purchase  this  land  un- 
der the  acts  of  1896  and  1897,  and  offered  to 
the  State  Treasurer  $2  per  acre  in  payment 
therefor.  The  application  was  refused  by  the 
Land  Commissioner  and  the  money  by  the 
Treasurer,  because  the  land  was  patented 
already  to  C.  M.  Votaw.  Previous  to  Votaw's 
IHircbase  from  the  state,  some  ties  had  been 
rat  off  the  land  and  sold  to  the  Kirby  Tie 
Company,  of  which  defendant  was  president 
"(4)  That  the  land  prior  to  the  application 
of  C.  M.  Votaw  had  been  classed  as  'dry  graz- 
ing land'  on  the  report  of  the  district  survey- 


or and  classifier  of  the  General  Land  Office, 
that  the  timber  had  been. cut  and  removed 
therefrom,  and  (was)  placed  on  the  market 
for  sale,  and  C.  M.  Votaw  made  his  applica- 
tion to  the  General  Land  Office  prior  to  the 
passage  of  the  act  of  April  19,  1901,  and  un- 
der the  acts  of  1895  and  1897,  to  purchase 
the  land.  It  was  awarded  to  him,  and,  on 
payment  of  the  consideration  of  the  land, 
was  patented  to  him  before  the  purchase  of 
the  timber  by  the  plaintiff,  G.  W.  Hooks,  and 
before  the  act  of  April  19,  1901,  was  passed. 
"(5)  That  C.  M.  Votaw  by  general  warranty 
deed  and  the  consideration  recited  therein 
conveyed  the  land  to  John  H.  Klrby  on  the 
day  of  May,  1001.    That  at  the  time 


John  H.  Kirby  purchased  the  land  from 
C.  M.  Votaw  there  was  no  deed  for  the  land 
or  timber  on  file  in  the  deed  records  of  Jasper 
county,  to  T.  J.  Hooks  or  George  W.  Hooks, 
nor  was  there  any  application  to  purchase  the 
land  by  G.  W.  Hooks,  nor  has  there  ever  been 
one  filed  with  the  county  clerk  of  Jasper 
county,  Tex.,  nor  has  George  W.  Hooks  ever 
paid  any  money  to  said  clerk  for  the  land 
or  filed  his  obligation  with  him  to  the  state 
therefor. 

"(6)  That  at  the  time  C.  M.  Votaw  conveyed 
the  land  to  John  H.  Klrby  the  latter  had  no 
actual  or  constructive  notice  of  any  applica- 
tion by  George  W.  Hooks  to  purchase  the 
land,  nor  did  he  know  that  the  said  George 
W.  Hooks  had  ever  purchased  the  timber 
from  T.  J.  Hooks.  That  the  said  Klrby  paid 
C  M.  Votaw  the  full  value  of  the  land  at  the 
time  it  was  conveyed  to  him. 

"(7)  That  neither  T.  J.  Hooks  nor  George  W. 
Hooks  ever  settled  on  the  land,  nor  did  either 
one  of  them  ever  reside  or  intend  to  reside  in 
Jasper  county,  but  were  residents  of  Hardin 
county. 

"The  land  never  having  been  settled  on  by 
the  plaintiff  or  his  vendor,  the  acts  of  1895 
and  1897  were  not  complied  with;  nor  was 
Acts  1901,  p.  292,  complied  with  either.  Be- 
sides settling  on  the  land,  he  should  have 
filed  with  the  clerk  of  Jasper  county  accom- 
panied with  the  necessary  money  to  pay  for 
the  land  filed  with  the  said  clerk,  nor  any 
affidavit  of  settlement  as  required  by  said 
act  made  by  the  plaintiff.  That  the  act  un- 
der which  the  timber  was  bought  by  T.  J. 
Hooks,  in  so  far  as  the  purchase  of  the  land 
is  concerned,  is  repealed  by  the  act  of  April 
19,  1901.  That  George  W.  Hooks  had  no  such 
vested  right  to  buy  the  land  more  than  any 
other  citizen  of  Texas.  Therefore  be  had  no 
right  to  buy  the  land  without  settling  on  it, 
nor  any  right  to  buy  it  after  it  had  been 
patented  to  C.  M.  Votaw. 

"I  conclude  he  has  no  title  to  the  land,  and 
if  be  had  he  had  not  offered  to  do  equity  by 
tendering  the  money  paid  by  C.  M.  Votaw 
to  the  state  for  the  land  to  the  defendant 
Kirby.    Hence  it  follows  he  has  no  title. 

"I  conclude  that  the  land  having  been  pat- 
ented to  O.  M.  Votaw  by  the  state,  and  Votaw 
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having  conveyed  the  same  to  Klrby  for  a 
valuable  conBlderation  without  notice  on  the 
part  of  George  W.  'Hooks  to  buy  the  land  for 
the  timber  from  the  state,  and  Klrby,  having 
bonght  the  land  from  Votaw  In  good  faith, 
Is  the  owner  of  the  legal  title  tinder  the  law 
and  also  owner  of  the  equitable  title.  That 
the  plaintiff,  George  W.  Hooks,  not  having 
complied  with  the  laws  of  1896,  1897,  and 
1901,  in  any  particular,  has  no  Interest  in 
the  land  sued  for. 

"Judgment  Is,  accordingly,  rendered  here- 
in for  the  defendant" 

Appellant  by  an  appropriate  assignment  of 
error  attacks  the  sixth  finding  of  fact  and 
by  many  assignments  challenges  the  court's 
conclusions  of  law.  Several  of  these  are  not 
presented  In  such  a  way  as  to  entitle  them  to 
consideration,  and  those  properly  presented 
will  not  be  passed  upon  in  detail.  In  order 
to  get  a  clearer  understanding  of  the  issues 
involved,  we  restate  in  chronological  order 
the  various  transactions  leading  up  to  the 
controversy: 

On  May  24,  1897,  pursuant  to  an  applica- 
tion theretofore  made  by  T.  J.  Hooks,  the 
timuer  on  the  land  in  question  was  sold  to 
him  by  the  C!ommissloner  of  the  General 
Land  Office.  This  conveyance  was  evidenced 
by  an  instrument  in  writing  which  was  filed 
and  retained  in  the  General  Land  Ofllce. 

Some  time  In  1900,  one  Howard,  timber 
classifier  for  the  state,  at  the  instance  of  the 
Commissioner  of  the  General  Land  OflBce, 
Inspected  the  land  and  reported  to  the  com- 
missioner that  all  of  the  timber  had  been  cut 
and  removed ;  and  thereupon  the  land  was 
classified  by  the  commissioner  as  "dry  graz- 
ing land." 

On  March  30,  1901,  C.  M.  Votaw  made  ap- 
plication to  purchase  the  land  as  a  detached 
section. 

On  August  27,  1901,  T.  J.  Hooks  sold  to 
G.  W.  Hooks,  the  appellant,  the  timber  rights 
on  the  land  acquired  by  him  in  his  purchase 
from  the  state.  This  sale  was  evidenced  by 
an  instrument  in  writing  which  was  filed  in 
the  General  Land  Office. 

On  October  9,  1901,  the  land  was  patented 
to  Votaw. 

It  appears  that  In  Octol)er,  1901,  the  clas- 
sifier, Howard,  relnspected  the  land  and  re- 
ported to  the  commissioner  that  he  was  mis- 
taken as  to  the  land  having  been  denuded  of 
timber,  as  stated  In  his  former  report,  but 
'  that  the  timber  had  not  been  removed  off  of 
about  15  acres  in  the  northwest  corner  of  the 
section,  and  that  there  wns  some  timber  on 
other  portions  of  It.  This  report  was  sworn 
to  by  him  on  October  7,  1901,  but  the  evi- 
dence does  not  show  when  it  reached  the 
General  Land  Office.  A  letter  written  by 
Howard  to  the  commissioner  in  regard  to  the 
same  matter  is  dated  October  17,  1901. 

January  2,  1902,  Votaw,  by  proper  deed  of 
conveyance,  sold  the  land  to  appellee,  Klrby, 
who  bad  no  actual  notice  of  the  purchase  of 


the  thnber  by  T.  J.  Hooks,  nor  of  its  sale  by 
the  latter  to  G.  W.  Hooks. 

May  10,  1902,  appellant,  G.  W.  Hooks, 
made  an  application  to  the  Commissioner  of 
the  General  Office  for  the  purchase  of  the 
land  under  the  provisions  of  the  act  of  1885, 
and  amendment  thereto  of  May  18,  1897, 
claiming  the  right  to  purchase  as  the  own- 
er of  the  timber  by  virtue  of  his  purchase 
from  T.  J.  Hooks,  and  at  the  same  time  paid 
to  the  State  Treasurer  $2  for  each  acre  in 
the  section.  This  application  was  rejected 
by  the  commissioner. 

Section  16,  c.  47,  p.  68,  Gen.  Laws  1895, 
which  is  carried  into  Sayles'  Ann.  Civ.  St. 
1897,  as  article  4218q,  provides: 

"Sec.  16.  The  Commissioner  of  the  Gen- 
eral Land  Office  shall  adopt  such  regulations 
for  the  Bale  of  the  timber  on  the  timbered 
lands  as  he  may  deem  necessary  and  Judi- 
cious. Such  timber  shall  not  be  sold  for  less 
than  five  dollars  per  acre,  cash,  except  in 
such  cases  as  the  commissioner  may  ascer- 
tain by  definite  examinations  by  an  approved 
agent  appointed  by  him  for  that  purpose^  to 
be  paid  by  the  purchaser,  to  be  sparsely  tim- 
bered or  containing  timber  of  but  little  value. 
In  which  case  he  may  sell  the  timber  on  such 
sections  or  part  of  sections  at  Its  proper  val- 
ue ;  provided  such  timber  is  sold  at  not  less 
than  two  dollars  per  acre.  The  purchaser 
shall  have  five  years  from  the  date  of  bis 
purchase  within  which  to  remove  the  timber 
therefrom,  and  In  case  of  failure  to  do  bo, 
such  timber  shall  thereby  be  forfeited  to  the 
state  without  Judicial  ascertainment;  pro- 
vided, that  all  timbered  lands  from  which  the 
timber  has  been  cut  and  taken  oft  may  be 
placed  on  the  market  and  sold  as  agricultural 
or  grazing  lands,  according  to  the  classifica- 
tions to  be  made  by  the  land  commissioner; 
provided,  that  the  purchaser  or  his  vendees 
of  any  such  timber  shall  have  the  right  to 
purchase  the  land  upon  which  such  timber 
so  purchased  is  situated  at  two  dollars  i>er 
acre,  cash,  at  any  time  before  the  expira- 
tion of  five  years  from  date  of  purdiase  of 
Umber  under  the  provisions  of  this  act." 

This  act  was  amended  by  the  Legislature 
in  1897  without  change  In  the  language  of 
this  section. 

The  act  of  1895  provides  for  "the  sale  of 
all  lands  heretofore  or  hereafter  surveyed 
and  set  apart  for  the  benefit  of  the  public 
free  schools  and  the  several  asylums,"  etc. 
It  provides  for  the  classification  of  all  such 
lands,  and  when  classified  to  be  subject  to 
sale,  but  to  actual  settlers  only,  and  limits 
the  quantity  that  may  be  purchased  by  any 
one  actual  settler  to  640  acres,  unless  the  land 
has  been  classed  as  "pasture  lands,"  in  which 
case  not  exceeding  four  sections  may  be  sold 
to  one  person.  Section  8  (page  64)  of  the  act 
gives  a  preference  right  to  a  bona  fide  set- 
tler upon  any  of  such  lands  to  purchase  the 
same  within  90  days  from  the  time  the  act 
went  into  effect  or  within  90  days  after  such 
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lasd  la  placed  on  the  market,  and  confers 
the  right  upon  sach  settler  who  may  pnr- 
ebaae  one  section  of  agricultnral  land  to  pur- 
chase under  certain  drcnmstances  three 
strictly  pastoral  sections.  The  ninth  section 
(page  est  requires  that  the  pnrchaser  or  his 
Tendee  reside  upon  his  purchase  for  three 
coDsecatlre  years  next  succeeding  the  date  of 
purchase,  and  within  two  years  after  the  ex- 
piration of  sach  period  to  make  proof  of  such 
occapancy  to  the  Commissioner  of  the  Gen- 
eral Land  OfiBce. 

From  the  foregoing  reference  to  the  act  we 
think  it  will  be  seen  that  the  law  contem- 
plated two  classes  of  persons  to  whom  sales 
of  lands  should  be  made,  tIz.,  actual  settlers 
and  persons  who  should  purchase  timber. 
The  right  is  given  to  the  purchaser  of  the 
timber  obylously  to  protect  him  for  the  mon- 
ey he  has  been  required  to  pay  to  the  state 
hi  adrance,  and  which  would  be  lost  to  him 
if  it  were  impossible  to  remove  the  timber 
within  the  five  years  given  him  by  the  act 
That  the  law  did  not  contemplate  that  the 
purchaser  of  the  timber  should  become  an  ac- 
tnal  settler  on  the  land  as  a  condition  pre- 
cedent to  bis  right  to  purchase  within  five 
Tears  after  his  purchase  of  the  timber  is 
manifest,  we  think,  from  the  language  of  sec- 
tion 16,  as  well  as  the  general  scope  and  pur- 
pose of  the  act  Itself.  This  will  best  be  seen 
17  a  comparison  of  the  sectloDS  relating  to 
the  two  classes  of  contemplated  purchasers. 
One  is  limited  in  the  quantity  he  may  buy, 
the  other  is  not ;  one  purchaser  only  on  time, 
the  other  is  required  to  pay  cash ;  one  must 
pay  according  to  a  classification  of  the  land, 
the  other  Is  required  to  pay  a  price  certain 
which  is  fixed  by  the  act;  one  must  be  an 
tctnal  settler,  and  therefore  an  individual, 
the  other  Is  not  required  to  occupy  the  land, 
and,  for  anght  that  appears  in  the  section 
quoted,  may  be  a  corporation.  We  think  this 
tafficlent  to  show  that  there  was  in  the  leg- 
islative mind  the  two  classes  above  referred 
to,  and  that  It  was  not  Intended  that  the  pur- 
diasers  of  timber  who  should  within  the  pre- 
scribed time  apply  for  the  purchase  of  the 
land  npon  which  their  timber  was,  situated 
should  be  governed  by  the  same  rules  pre- 
scribed for  the  actual  settler  who  should  ap- 
ply for  the  purchase  of  the  land  for  a  home. 

It  Is  contended  that  the  last  sentence  of 
section  16,  which  provides  that  the  pur- 
chaser, or  his  vendees,  of  any  such  timber, 
shall  bare  the  right  to  purchase  the  land 
upon  which  said  timber  so  purchased  is  sit- 
uated at  (2  per  acre,  cash,  at  any  time  be- 
(ote  the  expiration  of  five  years  from  date 
of  purchase  of  timber  "under  the  provisions 
of  diis  act,"  clearly  shows  that  such  pur- 
chasers come  within  the  provisions  of  the 
act  limiting  sales  to  actual  settlers  only,  and, 
u  appellant  was  not  an  actual  settler,  he 
bad  not  shown  in  himself  any  right  to  pur- 
chase the  land  superior  to  that  of  the  gran- 
tee^ Totaw.    We  tlilnk  that  the  language, 


"under  the  provisions  of  this  act,"  clearly 
refers  to  thei  provisions  conferring  rights 
upon  timber  purchasers  and  to  buy  the  land 
without  occupancy,  at  a  fixed  price  for  cash, 
and  was  not  Intended  to  bring  such  pur- 
chasers within  the  provisions  of  the  sections 
requiring  sales  to  be  made  to  actual  set- 
tlers only,  upon  credit  only,  and  at  a  price 
to  he  determined  by  classification. 

But  It  is  contended  that  the  acts  of  1895 
and  ISd?  were  superseded  by  the  act  of  1901 
(Acts  27tb  Leg.  p.  292,  c.  125),  and  that,  as 
appellant  did  not  make  his  application  to 
purchase,  the  land  until  after  the  latter  act 
went  into  effect,  bis  rights  must  be  deter- 
mined and  are  controlled  by  that  act  The 
eighth  section  (page  290)  of  the  act  of  1901 
Is  identically  the  same  as  section  16  of  the 
act  of  1895,  and  article  4218q,  except  In  the 
cloBlng  sentence,  where,  after  providing  that 
the  owner  of  the  timber  shall  have  the  right 
to  purchase  the  land,  further  provides  "at 
the  valuation  fixed  by  said  commissioner 
on  the  same  terms  and  conditions  as  other 
lands  of  like  classification  are  sold  tmder 
the  provisions  of  this  chapter."  The  other 
provisions  of  the  act  save  the  eighth  sec- 
tion, having  reference  to  sales  of  timber 
and  the  purchase  of  timbered  land  by  the 
owners  of  the  timber,  provide  for  sales  to 
actual  settlers  only,  and  we  think  the  lan- 
guage of  the  eighth  section,  above  quoted, 
should  be  construed  in  connection  with  the 
entire  act  so  as  to  require  actual  settlement 
upon  the  land  by  the  purchaser  of  the  tim- 
ber or  his  vendee,  as  a  condition  precedent 
to  bis  right  to  purchase  It  But  does  the 
act  of  1901  govern  the  rights  of  appellant 
in  the  purchase  of  the  land  In  controversy? 
We  think  not  The  law  under  which  the 
timber  was  purchased  from  the  state  gave 
the  absolute  right  to  the  purchaser  to  buy 
the  land  at  any  time  within  five  years  from 
the  date  of  the  sale  of  tne  timber  to  him,  or 
at  least  until  all  the  timber  Is  removed.  This 
right  formed  a  part  of  the  consideration 
paid  for  the  timber,  and  entered  Into  the 
contract  as  much  as  did  the  casn  considera- 
tion of  the  $5  per  acre  which  he  paid.  When 
he  paid  the  cash  and  took  a  deed  to  the 
timber,  the  law  wrote  Into  the  contract  that 
he  was  also  thereby  granted  the  right  to 
buy  the  land  within  a  certain  time  for  a 
certain  further  consideration,  and  this  right 
became  vested  and  cannot  be  Impaired  by 
subsequent  legislation.  Jumbo  Cattle  Co.  v. 
Bacon  (Sup.)  X7  S.  W.  138. 

It  follows  therefore  that  the  issuance  of 
the  patent  to  Votaw  was,  in  view  of  the 
circumstances,  erroneous,  and  that  the  patent 
should  be  canceled,  and  that  the  land  should 
be  awarded  and  patented  to  appellant  upon 
compliance  by  him  with  the  law  under  which 
his  application  for  purchase  was  made. 

We  cannot  subscribe  to  the  proposition 
of  appellee  that  Kirby  was  an  Innocent 
purchaser.     True  be  bad  no  actual  notice 
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of  tbe  prior  rlgbt  of  Hooks  to  purchase  the 
land,  but  be  was  charged  with  notice  of  such 
facts  pertaining  to  the  sale  of  the  land  by 
tbe  state  as  be  would  have  acquired  by  an 
InTestigation  of  the  records  of  the  General 
Land  Office,  and  such  an  investigation  would 
have  disclosed  to  him  that  the  state,  by 
selling  the  timber,  had  granted  to  T.  J. 
Hooks,  or  his  vendee,  the  right  to  purchase 
the  land  under  tbe  provisions  of  section  16, 
Acta  1895,  and  that  this  right  might  be  ex- 
ercised at  any  time  within  five  years  from 
the  date  tbe  timber  was  sold,  imless  all  the 
timber  was  sooner  removed;  and  Kirby  was 
chargeable  with  notice  that  all  tbe  timber 
had  not  been  taken  from  the  land. 

Nor  do  we  think  that  the  right  of  appel- 
lant to  purchase  was  limited  to  the  number 
of  acres  from  which  the  timber  bad  not  been 
removed,  or  to  the  80  acres  upon  which  such' 
remaining  timber  was  situated,  as  contend- 
ed by  appellee.  Hooks  purchased  the  tim- 
ber on  640  acres,  and  until  all  of  it  was  re- 
moved he  or  his  vendee  had  the  right  to 
purchase  tbe  land. 

Other  propositions  urged  by  appellee  In 
support  of  the  Judgment  caunot  be  s  istalned 

We  think  that,  under  the  undisputed  facts 
the   judgment  of  tbe   court  below   should 
have  been  for  appellant,  and  said  Judgment 
Is  therefore  reversed,  and  Judgment  is  here 
rendered  for  appellant. 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

On  further  consideration  we  are  of  the 
-opinion  that  our  conclusion  that  the  patent 
Issued  to  Yotaw  should  be  canceled  is  errone- 
ous, and  that  statement  in  tbe  opinion  is 
hereby  withdrawn.  Tbe  patent  having  Issued 
to  Votaw,  the  title  evidenced  thereby  is  good 
as  against  any  one  not  showing  a  superior 
-claim  to  the  land. 

This,  we  think,  was  shown  by  the  appel- 
lant ;  but  to  entitle  him  to  a  patent  he  must 
comply  with  the  law  in  force  at  the  time  he 
made  his  application  to  purchase. 

The  motion  for  a  rehearing  will  be  granted 
to  the  extent  of  tbe  withdrawal  of  the  state- 
ment that  the  Votaw  patent  should  be  cancel- 
-ed,  and  in  all  other  respects  tbe  motions  is  re- 
fused. 


CB  ZAVAIyA  et  al.  v.  DAUGHTERS  OP  THE 
REPUBLIC  OF  TEXAS,  t 

-(Court  of  Civil  Appeals  of  Texas.     Nov.  27, 
1909.     Rehearing  Denied  Dec.  22,  1909.) 

1.  Appeai.  and   Error   (8   1011*)— Rbview— 

Conclusiveness  or  Findings. 

A  finding  of  fact  by  the  trial  court  on  con- 
-flicting  evidence  will  not  be  disturbed  on  writ 
■of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  8983-3089;  Dec.  Dig.  { 
1011.*] 


2.  Corporations  (§  513*)  —  Acnows  —  Neces- 

SITT    FOB    AlXEOIHQ    AUTHORITT    TO    BBINO 

Suit. 

It  is  not  necessary,  in  a  suit  by  a  private 
corporation,  to  allege  in  the  petition  that  the 
suit  is  authorized  by  the  governing  body  thereof. 

[Ed.  Note.— For  other  cases,  see  Corpoiations, 
Deo.  Dig.  i  513.*] 

3.  CORPOBATIONB  (8  426*)— ACTIONS  NOT  AXJ- 
THOBIZBD  BT  GOVERNINQ  BODT— RATITICA- 
HON. 

If  the  bringing  of  a  suit  in  the  name  of  a 
private  corporation  without  authority  of  the 
governing  body,  but  only  by  the  individaal  ac- 
tion of  the  members  thereof,  was  illegal,  the 
subsequent  ratification  of  such  action  by  the 
governing  body  at  a  regular  meeting  in  proper 
form  operated  to  legalize  the  action  from  the 
beginning  (citing  Words  and  Phrases,  tit.  "Rati- 
fication"). 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  8  426.*) 

4.  Corporations  (8  518*)— Actions  Not  Au- 
thorized BY  Governing  Bodt— Ratifica- 
tion—Necessity  FOB  Pleading. 

To  warrant  the  admission  of  evidence  of 
such  ratification,  it  was  not  necessary  to  plead 
it. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec  Dig.  i  51&*] 

5.  Injunction  (8  70*)— Officers  of  Corpora- 
tion-Jurisdiction OF  EqaiTT. 

Where  persons  chosen  as  officers  of  a  cor- 
poration are  in  full  possession  of  their  respec- 
tive offices  and  in  full  discharge  of  the  duties 
thereof,  being  de  facto  officers,  equity  has  juris- 
diction of  a  suit  by  the  corporation  to  enjoin 
others  claiming  to  hold  such  offices  who  have 
not  intruded  into  or  usurped  them,  but  who  by 
their  acts  interfere  with  the  management  of  the 
business  affairs  of  the  cori>oration  to  its  detri- 
ment, where  such  persons  seek  to  justify  their 
acts  by  theli  claim  that  they  have  the  legal 
right  to  do  what  they  are  doing  as  officers  of 
tbe  corporation,  though  the  court  could  not 
primarily  take  jurisdiction  to  determine  the 
legality  of  an  election  of  directors,  or  to  re- 
move a  director  in  possession  of  the  office. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Dec.  Dig.  S  70.*) 

6.  Cobpobations  (8  284*)  —  Proceeding  of 
Governing  Body  —  Adjoubnment— Legal- 
ity. 

The  act  of  the  first  vice  president  of  a 
corporation,  entitled  to  preside  over  a  meeting 
of  the  members  under  the  corporate  constitu- 
tion, during  the  meeting  declaring  her  inability 
to  act,  and  installing  a  substitute  who  was  not 
entitled  to  preside,  did  not  effect  a  forfeiture 
of  her  right  to  further  preside  at  that  meeting, 
and  she  naving  resumed  her  position  as  pre- 
siding officer,  and  having  regularly  put  to  the 
members  a  motion  to  adjourn  regularly  made, 
and  having  regularly  declared  the  result  of  a 
viva  voce  vote  thereon,  and  in  accordance  with 
the  sense  of  the  majority  then  present  declared 
the  meeting  adjourned  sine  die,  the  adjournment 
was  legal,  and  the  minority  of  the  members, 
presided  over  by  an  officer  who  had  tbe  right  to 
preside  in  the  absence  of  the  first  vice  president, 
bad  no  authority  to  remain  and  elect  officers 
of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  {  284.  *J 

Error  from  District  Court,  Harris  County; 
L.  W.  Moore,  Special  Judge. 

Action  by  tbe  Daughters  of  the  Republic 
of  Texas  against  Miss  Adina  De  Zavala  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    AiBrmed. 


-•For  other  cases  sea  same  topic  and  section  NUMBER  In  Deo.  *  Am.  Dig*.  UOT  to  date,  ft  Reporter  Indexes 
t  Writ  of  error  denied  by  Supreme  Court  January  u,  ItlO. 
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Lore  &  Channel,  John  T.  Dancan,  and  Don 
A.  BllH.  for  plaintiffs  in  error.  Webb  & 
Goeth.  Lane,  Wolters  &  Storey,  and  Wm.  A. 
VlnwD,  for  defoidant  In  error. 

KEE8B.  J.  This  Is  a  suit  by  the  Dangbters 
of  tbe  Republic  of  Texas,  a  private  corpora- 
tion having  that  corporate  name,  against  Miss 
Adlna  De  Zavala  and  12  other  persons  named 
in  the  petition  as  defendants.  The  puriKwe 
of  the  snlt  can  best  be  shown  by  a  brief 
statement  from  the  petition,  as  follows: 

Plaintiff  is  a  private  corporation  created 
and  organised  nnder  the  general  laws  of  the 
state  of  Texas  nnder  that  name.  The  objects 
and  powers  ot  the  association,  as  set  out  In 
thediarter,  are: 

"First,  to  perpetuate  the  memory  and  spirit 
of  the  men  and  women  who  have  achieved 
and  maintained  the  independence  of  Texas. 
Second,  to  encourage  historical  research  Into 
the  earliest  records  of  Texas,  especially  those 
relating  to  fhe  Revolution  of  1835,  and  the 
events  wUdi  followed;  to  foster  the  preserva- 
tion of  documents  and  relics,  and  to  encour- 
age the  publication  of  records  of  individual 
service  of  soldiers  and  patriots  of  the  Repub- 
lic. Third,  to  promote  the  celebration  of 
March  2d  (Independence  Day),  and  April  2lBt 
(San  Jacinto  Day) ;  to  secure  and  hallow  his- 
toric qtots  by  erecting  monuments  thereon; 
and  to  cherish  and  preserve  unity  of  Texas, 
as  achieved  and  established  by  the  fathers 
and  mothers  of  the  Texas  Revolution. 

This  association  may  have  and  bold,  by 
purchase^  grant,  gift  or  otherwise,  real  estate 
on  wbid)  battles  for  the  independence  of  Tex- 
u  were  fought;  such  monument  or  monu- 
ments as  may  be  erected  thereon;  and  burial 
pounds  where  the  dead,  who  fought  and 
died  for  Texas  Independence,  are  burled ;  and 
I)ei8onal  property,  consisting  of  books,  manu- 
(crlpts,  and  other  historical  records,  relating 
to  the  early  history  of  Texas,  and  relics." 

It  was  provided  by  the  constitution  of  the 
uaodatlon  that  the  general  management  of 
its  affairs  during  its  recess  should  be  vested 
in  an  executive  committee  of  nine  members. 
The  executive  committee  at  the  date  of  the 
Institution  of  this  suit  was  composed  of  Mrs. 
Marie  B.  Urwltz,  as  chairman,  and  eight  oth- 
ers named  in  the  petition. 

Plaintiff  owns  many  valuable  relics  relat- 
ing to  the  early  history  of  Texas,  gathered 
from  the  battlefield  of  San  Jacinto  and  else- 
where; it  owns  papers  and  documents  relat- 
ing to  the  revolutionary  period  of  Texas 
histcny;  these  relics  and  papers  are  valuable 
b;  reason  of  their  historical  interest;  they 
are  worth  to  plaintiff  thousands  of  dollars; 
they  cannot  be  valued  by  any  rule  of  com- 
merce; their  destruction  or  loss  would  be  Ir- 
reparable only  to  this  plaintiff,  which  could 
not  be  adequately  compensated  by  any  recov- 
ery of  damages  in  money. 

By  the  act  of  the  Le^lature  of  Texas  ap- 
proved January  26,  19(XS,  known  as  chapter 
7,  pi  7,  of  the  Laws  of  Texas,  of  the  Acts 
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of  1905,  providing  for  the  purtdiase,  care, 
and  preservation  of  the  "Alamo  property," 
described  In  said  act,  It  was  provided  that 
upon  receipt  of  the  title  of  said  land  the 
Gtovemor  shall  deliver  the  property  thus  ac- 
quired, together  with  the  "Alamo  Church" 
property,  already  owned  by  the  state,  to  the 
custody  and  care  of  plaintiff,  to  be  maintain- 
ed by  it  In  good  order  and  repair,  without 
charge  to  the  state.  By  the  terms  of  section 
3  of  said  act  the  duty  of  keeping,  managing, 
controlling,  and  retaining  the  custody  of  all 
of  said  property  Is  Imposed  upon  the  plain- 
tiff, and  not  upon  any  chapter  of  plaintiff 
corporation.  The  affairs  of  plaintiff  are 
managed  and  controlled  by  its  executive  com- 
mittee. The  executive  committee  of  plaintiff, 
provided  for  by  its  charter,  constitution,  and 
by-laws,  Is  the  one  body  connected  with  plain- 
tiff corporation,  empowered  by  said  act  of 
the  Legislature  to  manage  and  control  said 
"Alamo  property"  and  said  "Alamo  Church," 
and  in  the  name  of  plaintiff  to  make  con- 
tracts and  rent  same,  and  to  collect  and  re- 
ceipt for  the  rents  therefor  in  the  name  of 
plaintiff.  The  "Alamo  property"  and  the 
"Alamo  Church"  are  sacred  trusts  imposed  in 
plaintiff  by  the  state  of  Texas,  to  be  main- 
tained, controlled,  and  protected  by  plaintiff, 
through  its  duly  elected  and  lawfully  quali- 
fied executive  committee.  All  of  the  said 
property — ^that  is  to  say,  the  "Alamo  proper- 
ty" and  the  "Alamo  Church" — ^is  of  the  mar- 
ket value  of  $200,000;  but,  by  reason  of  its 
historical  worth,  It  is  valuable  beyond  price. 
That  it  is  the  duty  In  law  and  honor  of  plain- 
tiff, through  Its  proper  executive  committee,  to 
care  for  this  sacred  property,  and  to  keep 
clear  the  title  thereto  In  plaintiff,  In  accord- 
ance with  the  laws  of  Texas. 

Plaintiff  owns  and  holds  in  trust  funds 
amounting  to  over  $1,000.  Said  funds  are  in 
the  custody  of  plaintiff's  duly  elected  and 
qualified  treasurer.  Miss  Belle  Feun,  and 
plalntUTs  duly  elected  and  legally  qualified 
secretary,  Mrs.  C!harles  H.  MIlby,  who  re- 
tained cu8t6dy  of  said  funds  under  the  con- 
trol, direction,  and  supervision  of  plaintiff's 
executive  committee. 

The  ladies  named  in  paragraph  2  of  the 
petition  constitute  the  duly  elected  and  le- 
gally qualified  executive  committee  of  plain- 
tiff, and  under  the  charter,  constitution,  and 
by-laws  of  plaintiff  are  charged  with  the 
management  and  care  of  the  "Alamo  proper- 
ty," by  plaintiff,  all  relics,  and  the  historical 
documents  belonging  to  plaintiff.  Said  execu- 
tive committee  Is  charged  with  the  duty  of 
managing  and  controlling  the  affairs  of  plain- 
tiff, as  is  provided  by  the  charter  and  consti- 
tution of  the  organization.  The  executive 
committee  named  in  paragraph  2  has  con- 
tinuously, ever  since  their  election,  been  in 
charge  and  control  of  the  affairs  of  plaintiff 
corporation,  lawfully  exercising  the  duties 
imposed  upon  them  in  accordance  with  the 
authority  and  power  in  them  vested  by  the 
charter,  constitution,  and  by-laws  of  plain- 
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tiff,  and  have  ever  since  tbeir  election  te  said 
committee  had  charge  of  titie  custody  and 
control  of  the  "Alamo  property,"  "Alamo 
(Dhurch,"  all  funds  belonging  to  plaintiff,  and 
the  relics  and  historical  docnmoits  belonging 
to  plaintiff.  Mrs.  Charles  H.  MIlby  la  the  duly 
elected  and  legally  qualified  secretary  of 
plaintiff  corporation,  and  has  been  oyer  since 
such  election,  and  Is  now,  In  charge  of  the 
proper  books,  papers,  and  documents  pertain- 
ing to  said  ofBce,  together  with  the  seal  of 
the  plaintiff  corporation,  and  has,  ever  since 
her  election,  exercised  the  duties  Imposed  up- 
on her  as  such  secretary,  and  Is  stUl  the  qual- 
ified secretary  of  plaintiff  corporation.  Miss 
Belle  Fenn  Is  the  duly  elected  and  legally 
qualified  treasurer  of  plaintiff.  Upon  her 
election  she  took  charge  of  the  funds  belong- 
ing to  plaintiff,  and,  under  the  control  and 
direction  of  the  executive  committee,  has 
kept  charge  and  control  of  said  funds  ever 
since  her  election  to  said  office,  and  is  still 
in  charge  and  control  of  same,  exercising  the 
duties  thereof. 

"Plaintiff  represents:  That  it  Is  a  going 
concern,  carrying  out  the  duties  Imposed  up- 
on it  by  the  laws  of  the  state  of  Texas,  and 
the  powers  granted  It  by  its  charter,  and 
the  duties  Imposed  by  Its  constitution  through 
its  legally  elected  executive  committee,  as 
named  in  paragraph  2  herein.  That  it  is  im- 
portant to  the  Interests  of  the  property  own- 
ed by  plaintiff  as  well  as  property  Intrusted 
to  plaintiff  by  the  state  of  Texas,  as  well  as 
the  perpetuation  of  the  memory  and  spirit 
of  the  men  and  women  who  have  achieved 
and  maintained  the  Independence  of  Texas, 
the  encouragement  of  historical  research  In 
the  earliest  records  of  Texas,  the  fostering 
of  the  preservation  of  documents  and  relics, 
the  encouragement  of  the  publication  of  rec- 
ords of  individual  service  of  soldiers  and 
patriots  of  the  republic,  the  promotion  of  the 
celebration  of  March  2d  and  April  2l8t,  the 
securing  and  hallowing  of  historical  spots, 
by  erecting  monuments  thereon,  and  of  cher- 
ishing a  preservation  of  the  unity  of  Texas, 
as  achieved  and  established  by  the  fathers 
and  mothers  of  the  Texas  Revolution,  that 
the  affairs  of  this  plaintiff  be  managed  and 
controlled  by  its  duly  elected  and  legally  con- 
stituted officers,  the  executive  committee, 
and  not  by  other  persons  who  have  not  been 
legally  elected  and  are  not  duly  constituted 
officers  and  members  of  the  executive  com- 
mittee of  plaintiff." 

It  is  charged  in  the  petition:  That  the  de- 
fendants, together  with  various  other  persons 
to  plaintiff  unknown,  have  confederated  to- 
gether for  the  purpose  of  wrongfully  and 
unlawfully  taking  charge  of  the  affairs  of 
plaintiff;  that  In  furtherance  of  such  con- 
federation they  have  declared  themselves  to 
be  the  executive  committee  of  plaintiff,  and 
are  undertaking.  In  violation  of  the  provi- 
sions of  the  charter  and  constitution  of  the 
association,  to  manage  all  the  affairs  of 
plaintiff;  that  they  have,  without  authority, 


represented  and  announced  that  certain  per- 
sons are  vice  presidents  of  plaintiff  associa- 
tion; that  one  of- their  number  is  secretary 
general,  another  assistant  secretary  general, 
another  corresponding  secretary  and  assist- 
ant treasurer  of  the  association,  which  is  not 
true,  such  otBxxa  being  held  and  exercised  by 
other  members;  that  Miss  De  Zavala,  who 
claims  and  pretends  to  be  chairman  of  the 
executive  committee,  has  directed  in  writing 
the  Planters'  &  Mechanics'  National  Bank 
of  Houston  and  T.  W.  House,  banker,  where 
plaintiff's  funds  are  deposited,  not  to  pay 
the  checks  drawn  against  the  same  by  plain- 
tiff's legally  qualified  treasurer  or  secretary, 
but  to  pay  such  funds  only  to  certain  of  de- 
fendants wrongfully  claiming  to  be  author- 
ized to  control  said  funda  The  petition,  at 
great  length,  and  with  much  exuberance  of 
diction,  charges  various  acts  of  Interference 
by  defendants,  under  their  claim  that  they 
are  the  executive  committee  and  other  offi- 
cers of  plaintiff  association,  with  the  business 
affairs  and  property  rights  of  plaintiff,  to  the 
serious  and  substantial  damage  of  plaintiff, 
and  prays  for  a  temporary  Injunction  to  be 
Issued  Instanter  putting  a  stop  to  the  acts 
charged  specifically,  naming  them,  and  that 
on  final  hearing  the  injunction  be  made  per- 
petual with  prayer  for  general  relief. 

To  this  petition  defendants  Interposed  a- 
plea  In  abatement  alleging  that  the  institu- 
tion of  suit  was  not  authorized  either  by 
the  members  of  the  association  at  a  regular 
or  special  meeting  thereof,  or  by  its  duly 
elected  executive  committee  or  board  of  di- 
rectors acting  during  a  recess,  but  was  in- 
stituted and  prosecuted  Ih  the  name  of  the 
association  by  a  few  individual  members  of 
such  corporation  without  lawful  authority 
so  to  do.  As  a  further  ground  of  abatement 
of  the  suit.  It  was  alleged:  That  the  suit  was 
Instituted  by  certain  members  of  plaintiff" 
corporation  for  the  sole  purpose  of  determin- 
ing their  right  to  the  offices  claimed  by  them. 
In  the  said  corporation  or  association;  that 
some  of  defendants  themselves,  naming  them, 
are  the  duly  elected  members  of  the  execu- 
tive committee.  Miss  De  Zavala  being  chair- 
man, and  other  of  said  defendants,  namini; 
them,  are,  respectively,  the  duly  elected  sec- 
retary, assistant  secretary,  treasurer,  and 
first  vice  president  of  the  association,  the- 
said  executive  committee  being  under  the 
constitution  and  by-laws  solely  authorized' 
to  manage  and  control  the  business  affairs, 
of  the  corporation  in  the  Interim  between 
meetings  of  the  members  thereof;  that  the 
suit  is  merely  a  contest  for  the  offices  of  the 
corporation  by  plaintiffs;  and  that  they  have- 
no  right  to  prosecute  the  same  In  the  name  of 
the  corporation  by  injunction,  as  set  up  in  the 
petition,  but  should  be  required  to  do  so  In 
an  action  at  law  in  their  individual  names. 
And  upon  the  grounds  set  out  they  pray  that 
the  suit  be  abated.  Defendants  further  an- 
swered by  general  demurrer  and  special  ex- 
ceptions, and  urged  the  same  grounds  as  set 
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out  In  tbe  plea  in  abatement,  and  by  special 
answer  set  oat  the  history  of  the  controversy, 
and  alibied:  That  at  the  annual  meeting  of 
the  Dangbtera  of  the  Bepnbllc,  held  on  April 
19  and  20,  190T,  In  the  city  of  Anstin,  the 
following  were  elected  as  officers  of  said  as- 
lodation:  Mrs.  Anson  Jones,  president; 
Mn.  Wharton  Bates,  first  vice  president; 
lira.  J.  J.  Swan,  second  vice  president;  Mrs. 
Lann  W.  Wearington,  third  vice  president; 
Mrs.  Jessie  Briscoe  Howard,  fourth  vice  pres- 
ident; Mrs.  Sara  D.  Adams,  fifth  vice  presi- 
dent; Mrs.  Sara  D.  Adams,  historian;  Miss 
Mary  Briscoe,  secretary;  Miss  Annie  Hume, 
assistant  secretary;  Mrs.  Lucy  Sherman 
ftalg,  treasurer.  That  the  executive  commit- 
tee or  board  of  directors  of  said  corporation 
irere  dnly  elected  at  the  annual  meeting  of 
said  corporation  held  in  the  city  of  Austin 
on  April  19  and  20,  1907,  are  Miss  Adina  De 
Zavala,  chairman;  Mrs.  Wharton  Bates, 
Miss  Bettle  BalHnger,  Mrs.  L.  D.  L.  Tuttle, 
Mrs.  W.  J.  Redding,  Mrs.  Wlllard  Simpson, 
Mrs.  Almlnta  B.  Abney,  Mrs.  Sue  S.  LeCand, 
Mrs.  W.  E.  Craddock,  Miss  Nellie  Lytle,  and 
Miss  Mary  Briscoe.  It  is  further  alleged 
that  after  said  Austin  meeting  was  called 
to  order,  and  during  the  proceedings  of  the 
meeting,  some  of  the  ladles  at  whose  In- 
itance  this  salt  was  brought,  becoming  dis- 
satiafled  with  the  proceedings,  attempted  to 
adjourn  the  meeting  and  bolted  the  conven- 
tion and  left  the  hall;  that  the  meeting  con- 
tinned  in  session  and  transacted  its  business, 
and,  among  other  business  disposed  of,  it 
fixed  the  date  for  holding  the  annual  meeting 
for  the  year  1908  In  the  city  of  Beaumont, 
Tex.  The  answer  also  alleges  facts  showing 
that  those  at  whose  Instance  the  salt  was 
brought  were  attempting  to  obtain  control  of 
the  offices  of  the  association  and  to  manage 
its  affairs  In  their  own  interest  and  for  the 
purpose  of  diverting  the  Alamo  property, 
from  the  uses  for  which  it  had  been  purchas- 
ed and  to  which  it  bad  been  dedicated,  to 
commercial  uses  and  to  puriMses  of  profit, 
against  the  will  of  the  association  and  a  ma- 
jority of  the  members  thereof,  and  that  such 
efforts  upon  their  part  had  precipitated  the 
cwtroversy  over  the  officers  of  the  assocla- 
tion  Khlch  had  occasioned  the  filing  of  the 
nit  All  of  which  was  generally  and  special- 
ly denied  by  plaintiff  in  a  supplemental  peti- 
tion, the  farther  allegations  of  which  need 
not  be  here  set  oat 

A  temporary  injunction  in  terms,  as  prayed 
(or,  was  granted.  The  court  overruled  the 
pleas  in  abatement  and  upon  trial,  without 
the  assistance  of  a  jary,  rendered  judgment 
for  plaintiff  perpetuating  the  Injanction. 
From  the  Judgment  defendants  prosecute 
tills  appeal. 

'  The  fftct  of  fbe  lacorporatlon  of  plaintiff 
lor  the  pnrpoaes  stated  In  the  petition,  and 
the  material  facts  with  regard  to  provisions 
of  the  constltation  as  therein  stated,  was  not 
diapoted.  The  only  questions  of  fact  arise 
oat  of  the  action  of  the  association  at  its  reg- 


ular meeting  In  tlie  city  of  Austin  on  April 
19,  1907.  We  adopt  the  finding  of  the  trial 
court  that  at  the  date  of  said  meeting  the 
following  were  the  officers  of  the  associa- 
tion: Mrs.  Anson  Jones,  president;  Mrs.  Re- 
becca J.  Fisher,  first  vice  president;  Mrs. 
Wharton  Bates,  second  vice  president;  Mrs, 
Nannie  H.  Sktimer,  third  vice  president; 
Mrs.  Edward  K.  Lewis,  fourth  vice  president; 
Mrs.  Stephen  H.  Darden,  fifth  vice  president; 
Mrs.  Nettle  Houston  Bringhurst,  historian; 
Mrs.  Chas.  H.  Mllby,  secretary  general;  Miss 
Belle  Fenn,  treasurer.  Committee  executive: 
Mrs.  Marie  B.  Urwltz,  Mrs.  J.  J.  McKeever, 
Jr.,  Mrs.  Cornelia  Branch  Stone,  Mrs. 
Charles  Mllby,  Mrs.  Walter  Ore^ham,  Miss 
£mma  K.  Burleson,  Mrs.  M.  Wheeler,  Mrs. 
Jas.  B.  DIbrell,  Mrs.  Cone  Johnson.  And 
that,  under  the  constitution,  these  officers 
held  office  until  the  succeeding  regular  meet- 
ing in  1908;  the  constitution  providing  for 
the  election  of  officers  biennially,  which 
course  has  been  followed  since  the  creation 
of  the  corporation.  This  conclusion  of  the 
trial  court  is  not  challenged  by  appellants  In 
their  brief. 

This  meeting  seems  to  have  adjourned  In 
a  most  unseemly  row,  precipitated  by  the 
unauthorized  action  of  the  first  vice  presi- 
dent, who  not  feeling  physically  able  to  pre- 
side over  the  proceedings  of  the  meeting, 
and  Instead  of  yielding  the  gavel  to  the 
second  vice  president,  who  had  the  undoubt- 
ed right  to  preside  In  such  case,  undertook. 
In  the  face  of  the  constitution,  to  substitute 
another  person  as  such  presiding  officer  In 
her  stead.  The  president  of  the  association 
was  not  present,  and.  In  such  case.  It  was 
the  duty  and  the  right,  under  the  constitu- 
tion, of  the  several  vice  presidents  to  pre- 
side In  their  numerical  order  from  first  to 
fifth.  The  second  vice  president  was  pres- 
ent and  claimed  the  right  to  preside,  If  the 
first  vice  president  did  not  choose  to  do  so, 
and  in  this  right  she  was  seconded  by  quite 
a  number  of  the  members.  After  a  tumultu- 
ous session  in  the  forenoon  under  the  presi- 
dency of  the  first  vice  president  for  a  part 
of  the  time  and  at  other  times  of  the  sub- 
stitute appointed  by  her,  many  members 
protesting  and  claiming  that  the  second  vice 
president  should  preside  if  the  first  vice 
president  did  not  choose,  or  was  not  able,  to 
do  so,  the  meeting  tooic  a  recess  until  2 
o'clock  p.  m.  At  this  hour  the  second  vice- 
president  called  the  meeting  to  order,  but 
the  first  vice  president  immediately  appear* 
ed,  took  the  gavel,  and  turned  It  over  to  her 
substitute.  The  second  vice  president,  sec- 
onded by  many  members,  but  less  than  » 
majority,  still  protested  and  still  Insisted 
upon  the  right  of  the  second  vice  president] 
to  preside,  and  their  right  to  have  her  pre- 
side, and  undertook  to  appeal  from  the  rul- 
iDg  of  the  chair,  to  no  avail.  There  ensue<l 
great  confusion.  The  trial  court  finds,  and 
this  finding  is  fully  supported  by  the  evi- 
dence, although  there  Is  much  evidence  to- 
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the  contrary,  that  the  first  vice  president, 
-who  had  at  all  times  been  In  the  hall,  then 
assumed  the  chair,  when  some  member  offer- 
ed a  motion  to  adjonm  sine  die.  The  mo- 
tion was  dnly  seconded,  and  was  regularly 
put  to  the  association,  and  adopted;  a  ma- 
jority of  the  members  voting  In  the  affirma- 
tive. The  first  vice  president  declared  the 
motion  carried,  and  the  association  adjourn- 
ed sine  die.  There  was  no  decision  called 
for,  and  no  appeal  from  the  decision  of  the 
chair  declaring  the  motion  carried.  There 
Is  much  contradiction  of  the  testimony  on 
this  point;  but  there  was  sufilclent  evidence 
to  support  the  findings  of  the  trial  court, 
several  of  the  witnesses  testifying  very  pos- 
itively in  accordance  with  snch  findings, 
while  others  testified  that  the  whole  pro- 
ceeding was  under  control  of  the  unauthor- 
ized substitute  of  the  first  vice  president 
In  such  state  of  the  evidence,  this  court  is 
not  authorized  to  disturb  the  finding  of  the 
trial  court 

After  such  adjournment  the  first  vice  pres- 
ident, together  with  a  majority  of  the  mem- 
bers, left  the  hall,  whereupon  the  second 
vice  president  and  those  supporting  her  re- 
mained. She  assumed  the  chair,  and  the 
meeting  thus  organized  proceeded  to  do  busi- 
ness, finally  electing  a  full  corps  of  officers; 
the  executive  committee  being  the  persons 
named  as' defendants  In  this  suit  In  1908, 
adopting  the  finding  of  the  trial  court  the 
annual  meeting  of  the  organization  was  held 
at  San  Antonio  under  the  call  of  the  first 
vice  president  aforesaid,  who,  upon  the  death 
of  the  president  in  the  meantime,  assumed 
the  office  of  acting  president.  At  this  meet- 
ing there  was  a  full  election  of  officers;  the 
first  vice  president  being  elected  president 
with  a  string  of  five  presidents,  a  historian, 
a  secretary  general,  a  treasurer,  and  nine 
members  of  the  executive  committee,  being 
the  same  persons  claimed  by  appellee  In  Its 
petition  to  constitute  Its  officers.  In  April, 
1908,  as  the  trial  court  finds,  those  members 
of  the  organization  who  constituted  the  mi- 
nority, and  who  remained  In  the  hall  at  the 
Austin  meeting,  after  meeting  had  been  de- 
clared adjourned  by  the  first  vice  president 
met  at  Beaumont,  presided  over  by  the  first 
vice  president  elected  by  them,  after  such 
adjournment  Both  of  these  branches  of  the 
association  had  elected  the  same  person  as 
president  who  died,  after  the  spilt.  At  this 
meeting  at  Beaumont  a  full  set  of  officers 
was  elected,  consisting  of  a  president  who 
was  the  second  vice  president  at  the  Austin 
meeting,  a  full  corps  of  vice  presidents,  and 
all  other  officers,  Including  an  executive  com- 
mittee, who  are  the  jpersons  named  as  de- 
fendants in  this  suit 

There  were  thus  two  separate  and  inde- 
pendent organizations;  each  claiming  to  be 
the  only  genuine  one.  The  officers  elected 
at  the  San  Antonio  meeting  are  claimed  by 
appellee  to  be  the  "regular  officers"  of  the 
corporation,  and  are  In  possession  of  the 


several  offices  with  the  perquisites  and  In- 
cidents thereof,  including  the  books,  records, 
and  other  property  of  the  corporatfon. 

We  adopt  the  finding  of  the  trial  conrt  to 
the  effect  that  the  officers  elected  by  the 
minority  of  the  members  at  the  Austin  meet* 
ing  In  1907,  and  subsequently  at  the  Bean* 
mont  meeting,  are  doing  and  have  done  the 
several  acts  charged  against  them  by  the 
petition  in  the  way  of  Interference  with  the 
management  and  control,  by  those  claimed 
by  appellee  to  be  its  regular  officers,  of  the 
business  affairs  and  property  of  the  corpora- 
tion, which  action  it  is  the  purpose  of  the 
suit  to  enjoin  and  restrain. 

Prior  to  the  bringing  of  this  suit  the 
chairman  of  the  executive  committee  (as 
claimed  by  appellee),  by  correspondence  with 
the  other  members  of  the  committee,  except 
two  of  them,  one  of  whom  was  ill  and  the 
other  absent  and  procured  the  authority  of 
each  to  institute  this  suit  in  the  name  of 
the  corporation;  but  there  was  no  regular 
meeting  of  such  committee  for  that  pur- 
pose until  after  the  suit  was  filed.  Subse- 
quently there  was  a  regular  meeting  of  the 
executive  committee,  which  ratified  the  In- 
stitution of  the  suit  sod  the  form  and  man- 
ner in  which  it  was  brought 

The  constitution  of  the  association  pro- 
vides that  the  vice  presidents  shall  preside, 
in  their  numerical  order,  in  case  of  the  ab- 
sence of  the  president  or  her  Inability  to 
act 

By  their  first  assignment  of  error  appel- 
lants challenge  the  action  of  the  court  in 
overruling  their  exceptions  to  the  Jurisdic- 
tion of  the  court  upon  the  grounds,  as  stat- 
ed in  the  several  propositions  under  the  as- 
signment: First  that  the  suit  not  having 
been  anthorized  by  the  members  of  the  as- 
sociation in  regular  meeting,  nor  by  the  ac- 
tion of  the  executive  committee  at  a  regu- 
lar session  thereof,  was  unauthorized;  sec- 
ond, that  the  authority  for  bringing  the  suit 
was  not  stated  In  the  petition;  and,  third, 
that  in  so  far  as  the  subsequent  ratification 
of  the  institution  of  the  suit  by  the  execu- 
tive committee  at  a  regular  meeting  thereof 
is  concerned,  the  same  was  not  pleaded,  and 
cannot  be  considered. 

As  to  the  second  -ground  of  the  objection, 
we  are  of  the  opinion  that  in  this,  as  in  the 
case  of  a  suit  by  any  other  private  corpora- 
tion, it  is  not  necessary  to  allege  In  the  peti- 
tion that  the  suit  is  authorized  by  the  board 
of  directors  <»'  other  governing  body  of  the 
corporation.  Appellants  cite  no  authority  In 
support  of  this  contention  to  the  contrary. 

Passing  by  the  contention  that  the  suit  be- 
ing shown  affirmatively  to  have  been  brought 
without  authority  of  the  executive  commit- 
tee by  action  of  the  committee  at  a  regular 
meeting  thereof,  but  only  by  the  individual 
action  of  the  members  authorizing  the  same, 
which  under  the  authority  of  Fayette  v. 
Krause  et  al.,  31  Tex.  Civ.  App.  669,  73  S.  W. 
51,  may  be  well  taken  (see,  also,  8  Tbomp- 
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son.  Ooip.  H  3905-3908;  7  Thompson,  Corp. 
i  &178).  we  are  of  the  opinion  that  the  BUb- 
leqaent  ratification  of  snch  action  by  the 
committee  at  a  regular  meeting  In  proper 
form  operated  to  legalize  such  action  from 
the  beginning.  Brown  y.  McConnell,  56  Tex. 
232;  7  Words  &  Phrases,  tit  "Ratification," 
and  cases  cited.  This  is  not,  in  fact,  ques- 
tioned by  appellants,  but  it  is  insisted  that 
in  order  to  ayall  of  such  ratification  it  must 
be  pleaded.  We  do  not  think  this  Is  correct 
16  End.  PI.  &  Pr.  p.  9(H,  and  cases  cited. 

The  second  assignment  of  error  is  as  fol- 
lows: "The  court  erred  In  holding  as  a 
matter  of  law  that  this  suit,  which  was  real- 
ly a  contest  over  the  offices  of  the  Daugh- 
ters of  the  Republic,  between  the  members 
of  said  organization,  was  properly  instituted 
In  the  name  of  the  corporation."  Under  this 
assignment  the  proposition  Is  stated  that  "a 
UU  in  equity  for  an  Injunction,  seeking  to 
restrain  those  acting  and  claiming  to  be  of- 
ficers or  directors  of  a  corporation,  which 
has  for  its  real  and  only  purpose  the  deter- 
mination of  the  right  to  such  offices,  as  be- 
tween seTeral  claimants,  cannot  be  main- 
tained." 

With  this  question,  as  It  arises  upon  the 
flicts  of  the  present  case,  we  have  had  much 
dlfflcnlty.  The  following  cases  cited  by  appel- 
lants seem  to  tend  to  support  the  proposition 
u  it  applies  to  this  case :  Carmel  Oas  Co.  t. 
Small.  150  Ind.  427,  47  N.  E.  11,  60  N.  El 
476;  Jenkins  v.  Baxter,  160  Pa.  199,  28  Atl. 
682;  Hnghes  v.  Parker,  20  N.  H.  68.  But 
we  think  there  is  a  clear  distinction  between 
them  and  the  present  case.  The  rule  Is  thus 
itated  in  Pomeroy's  Equity  Jurisprudence 
(rolnme  6,  |  307):  "A  court  of  equity  will 
not  primarily  take  Jurisdiction  to  determine 
the  legality  of  directors,  or  to  remove  a  di- 
tector  who  Is  In  possession  of  the  office.  The 
coort  will  Inquire  into  the  regularity  of  the 
election,  or  the  right  of  the  person  to  the  of- 
fice only  when  the  question  arises  incidental- 
ly and  collaterally,  in  a  suit  of  which  the 
court  has  rightful  Jurisdiction  on  other 
Kromids."  We  think  the  facts  of  this  case 
bring  it  within  the  latter  clause.  Those  per- 
lODs  chosen  as  officers  at  the  San  Antonio  meet- 
ing are  in  full  possession  of  their  respective 
offices,  and  are  in  full  dlscliarge  of  the  du- 
ties, and  In  full  enjoyment  of  the  privileges 
thereof.  They  are  unquestionably  the  de  fac- 
to officers  of  the  association.  The  court  has 
fonnd  that  they  are  the  de  Jure  officers  as 
well,  but  we  will  let  that  pass.  They  have 
DO  need  to  sue  for  their  respective  offices,  nor 
can  it  1)6  said  tliat  the  defendants  have  in- 
truded into  or  usurped  those  offices,  so  as  to 
tntborlxe  a  quo  warranto  proceeding  under 
the  Btatate.  Th^  are^  however,  by  their 
lets  Interfering  with  the  management  of  the 
bnstaMss  affairs  of  the  corporation  to  its 
manifest  detriment,  and  in  such  a  manner  as 
to  Justify  an  appeal  to  the  equitable  remedy 
tt  injnnctkni  for  protection.  When,  In  an- 
swer to  sndi  appeal,  the  defendants  seek  to 


Justify  their  acts  by  their  claim  tbat  they 
have  legal  right  to  do  what  they  are  doing, 
as  officers  of  the  association,  this  issue  must 
be  determined,  and  the  court,  having  ac- 
quired Jurisdiction  to  interfere  by  way  of 
injunction  to  protect  the  interest  of  the  cor- 
poration, may,  as  incidental  to  that,  deter- 
mine whether  defendants  have  the  right  as 
officers  of  the  corporation  to  do  what  they  are 
doing.  The  corporation  has  an  Interest  in 
the  subject,  entirely  independent  of  the  in- 
dividual rights  of  the  rival  claimants  of  the 
offices,  that  is,  the  right  that  Its  business  be 
not  obstructed,  but  be  carried  on  in  accord- 
ance with  the  purx)ose8  of  Its  charter,  and 
cannot  be  required  to  submit  to  this  state  of 
confusion  In  Its  business  affairs,  until  the 
matter  of  who  constitute  de  Jure  its  officers 
can  be  settled  in  a  private  litigation  between 
them.  These  views  are,  we  think,  sustained 
by  authority.  Chicago  Macaroni  Mfg.  Ca  v. 
Bogglano,  202  111.  812,  67  N.  B.  17;  Johnston 
V.  Jones,  28  N.  J.  Eq.  216. 

The  second  assignment  of  error  and  the 
several  propositions  thereunder  are  over- 
ruled. 

There  is  no  merit  In  the  third  assignment 
of  error,  which,  with  the  several  propositions 
thereunder,  is  overruled. 

The  fourth  assignment  of  error  challenges 
the  conclusion  of  fact  of  the  trial  court  that 
the  first  vice  president  was  at  any  time  in 
charge  of  the  annual  meeting  at  Austin  In 
1907.  The  fifth  assignment  assails  the  Judg- 
ment as  contrary  to  and  unauthorized  by  the 
evidence,  and  also  the  conclusion  of  law  of 
the  trial  court.  The  ground  of  objection  urg- 
ed Is  that  the  conrt  concluded  as  a  matter  of 
law  that  the  appointment  by  the  first  vice 
president  of  a  substitute,  to  preside  over  the 
meeting,  was  void,  and  'that  any  business 
done  while  she  was  so  presiding  was  null 
and  Told,  and  the  great  weight  and  prepon- 
derance shows  that,  if  the  second  vice  presi- 
dent was  not  presiding  at  the  time  of  the 
attempted  adjournment,  the  said  substitute 
was  so  presiding,  or  attempting  to  preside,  at 
that  time.  These  two  assignments,  with  the 
propositions  thereunder,  present  the  question 
of  the  legality  of  the  adjournment  of  the 
meeting  at  Austin,  immediately  after  the 
meeting  reconvened  after  noon. 

If  it  were  true,  as  stated  by  appellants, 
that  the  finding  of  fact  referred  to,  by  the 
trial  court,  was  against  the  great  weight  and 
preponderance  of  the  evidence,  we  wonld 
probably  be  thereby  authorized  to  set  aside' 
such  finding,  and  substitute  our  own;  but 
we  do  not  agree  that  the  finding  Is  of  this 
character.  All  of  the  findings  of  fact,  of  the 
trial  court,  with  regard  to  what  occurred  at 
the  meeting  in  question,  appear  to  us  to  be 
well  supported  by  the  testimony  of  witnesses, 
especially  as  to  the  fiict  that  the  first  vice 
president  was  presiding  over  the  meeting,  in 
person,  when  the  motion  to  adjourn  was 
made,  that  she  herself  put  the  motion,  declar- 
ed the  result,  and,  In  accordance  with  the 
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nense  of  the  majority  then  present, 'declared 
the  meeting  adjourned  sine  die.     Appellants 
seek  to  avoid  the  effect  of  this  evidence  by 
the  contention  that  after  the  first  vice  presi- 
dent had  once  declared  her  Inability  to  pre- 
side, and  had  Installed  her  substitute,  she 
forfeited  her  right  to  further  preside  at  that 
meeting.    To  this  we  cannot  agree,  and  It  ap- 
pears from  all  of  the  testimony  that  this  was 
not  the  opinion  of  the  second  vice  president, 
and  those  acting  with  her  in  resisting  the  ar- 
bitrary and  unwarranted  conduct  of  the  first 
vice  president     This  testimony  shows  that 
only  the  right  of  the  substitute  to  preside  was 
resisted,  and  that  whenever  she  was  ousted 
and   the  first  vice  president  appeared  her 
right  to  preside  was  Immediately  conceded. 
It  may  be,  as  contended  by  appellants,  that 
the  first  vice  president  was  only  intent,  not 
upon  presiding  herself,  but  in  compelling  sub- 
mission to  her  desire  that  the  person  chosen 
by  her  and  not  the  one  named  by  the  con- 
stitution should  preside  in  her  stead;    but 
amid  ail  the  bewildering  confusion  the  fact 
stands  out,  as  found  by  the  court,  and  well 
supported  by  the  evidence,  that  the  first  vice 
president  was  In  the  chair,  gavel  in  hand, 
when  the  motion  to  adjourn  sine  die  was 
made,  that  the  motion  was  regularly  made 
and  put  by  her  to  the  members,  that  a  viva 
voce  vote  was  taken  thereon,  and  that  the 
first  vice  president  declared  that  the  result 
was  in  favor  of  such  adjournment,  and  there- 
upon declared  the  meeting  adjourned  sine  die, 
there  being  no  call  for  a  decision  and  no  ap- 
peal from  the  ruling  of  the  chair.    This  find- 
ing Is  absolutely  conclusive  of  the  legality  of 
the  adjournment,  unless  we  concede  appel- 
lants' contention  that  the  first  vice  president, 
after  having  once  installed  her  substitute, 
had  no  right  thereafter  to  return  to  the  chair 
and  resume  her  authority.    In  this  we  think 
appellants  are  clearly  wrong.    And  It  is  not 
to  be  forgotten  that  the  first  vice  president 
had  with  her  a  majority  of  the  members  pres- 
ent at  the  meeting.    We  do  not  mean  by  this 
that  a  majority,  no  matter  how  large,  could 
deprive  the  minority  of  their  constitutional 
right  to  have  the  second  vice  president  pre- 
side, in  case  of  the  absence  or  inability  of  the 
first  vice  president ;   but  they  had  the  right 
to  adjourn  the  meeting,  provided  it  was  done 
In  a  proper  manner. 

The  first  vice  president  in  her  testimony 
naively  stated  that  she  thought  the  circum- 
stances Justified  her  in  setting  aside  the  pro- 
Vision  of  the  constitution  in  question.  In 
this  she  was  greatly  in  error,  and  the  mi- 
nority had  a  perfect  right  to  resist  her  unlaw- 
ful action ;  but  this  does  not  affect  the  essen- 
tial fact  that,  at  last,  and  in  an  entirely  con- 
stitutional way,  the  meeting  was  adjourned 
sine  die,  whidi  settles  the  question  of  who 
are  the  de  Jure  officers  of  the  associatien  In 
favor  of  appellee's  contention. 

The  fourth  and  fifth  assignments  of  error 


must  be  overruled,  with  the  several  proposi- 
tions thereunder. 

The  other  assignments  of  error  do  not  re- 
quire further  discussion,  but  are  severally 
overruled. 

We  find  no  error  in  the  Judgment,  and  It 
is  affirmed. 

Affirmed. 


WALKER  et  al.  v.  THORNTON  et  al.  t 
(Court   of   Civil   Appeals   ot   Texas.     Dec.    8, 
1909.    Rehearing  Denied  Jan.  12,  1910.) 

1.  Appeal  and   Ebbob   (§   1097*)  —  Subsb- 
QUENT  Appeals— FoBMEB  Decisiow  as  Law. 

The  opinion  of  the  "Court  of  Civil  Appeals 
m  an  action  to  construe  a  will  which  has  re^ 
ceived  the  approval  of  the  Supreme  Court  is 
the  law  of  the  case  on  {i  subsequent  appeal  in 
an  action  to  construe  the  same  will. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^'i  Cent  Dig.  f§  435S-1368;    Dec  Dig.  $ 

2.  Wills  (J  634*)  —  Constbuctiow  —  Vested 
Intebebts. 

Testator,  after  making  several  bequests,  be- 
queathed the  remainder  of  his  estate  in  trust  for 
the  children  bom  and  to  be  born  to  his  son  and 
his  daughters  until  said  children,  respectively, 
•"ecame  W  legal  age.  Held,  that  the  interests  of 
the  children  of  any  one  of  testator's  children 
became  vested  when  the  first  child  entitled  to 
receive  a  share  became  of  age,  and  that,  on  the 
death  of  any  of  the  minor  children  after  the 
estate  vested,  the  interest  of  such  deceased  child 
would  descend  to  the  heirs  of  such  child  in  ac- 
cordance with  the  statute  of  descent  and  dis- 
tribution, and  the  fact  that  the  title  while  it  re- 
mained in  the  trustees  was  only  an  equitable 
one  would  not  prevent  it  from  vesting. 

^f^:  ^*'.*i*r"^o'  o*''^'  cases,  see  Wills,  Dec. 
Dig.  S  634.*] 

3.  Wills  (J  628*)  —  Constbttction  —  Vested 

Intesbst. 

When  the  time  ot  division  of  an  estate  de- 
vised is  of  the  substance  of  the  gift,  it  is  contin- 
gent but,  when  the  time  is  mentioned  only  as  a 
qualifying  clause  of  payment  or  division,  it  is 
vested. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  1460;  Dec  Dig.  8  628!*] 

4.  Wills  (§  707*)— Probate— Fees. 

Where  an  action  to  construe  a  will  is  an 
attack  upon  a  former  opinion  of  the  appellate 
court  construing  the  same  will,  it  is  not  error 
to  refuse  to  make  the  plaintiff's  attorney's  fee 
a  charge  upon  the  fund  devised  by  the  wilL 
[Ed.  Note.— For  other  cases,  see  Wills,  Dec 

Appeal  from  District  Court,  Bexar  County; 
J.  L.  Camp,  Judge. 

Action  by  Charlotte  Walker  and  others 
against  Lucy  T.  Thornton  and  others  for  a 
construction  of  a  clause  in  the  wiU  of  James 
T.  Thornton,  by  which  the  testator  devised 
the  remainder  of  bis  estate  to  his  son  and 
daughters  and  a  brother.  In  trust  for  the 
children  bom  and  to  be  born  of  the  son  and 
daughters  until  said  children,  respectively, 
become  of  legal  age.  From  a  Judgment  In 
favor  of  plaintiffs,  defendants  appeal.  Af- 
firmed. 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Inaexea 
t  Writ  ot  error  denied  by  Supreme  Court 
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Ogden.  Brooks  &  Napier  and  Clinton  O. 
Brown,  for  appellants.  William  Aubrey  and 
Hicks  &  Hicks,  for  appellees. 

JAMES,  C.  J.  This  suit  is  by  the  trustees 
of  the  win  of  James  T.  Thornton  with  respect 
to  the  property  embraced  In  the  residuary 
clause  of  said  will,  and  by  them  as  the  next 
friends  for  William  Thornton  and  Woodford 
Thornton,  minors,  against  Hlnnle  Tobln  and 
her  husband,  John  W.  Tobln,  and  Charlotte 
Walker  and  ber  husband,  Geo.  P.  Walker, 
and  Lucy  T.  Thornton,  for  the  purpose  of  hav- 
ing the  court  construe  clause  13  of  the  will, 
in  order  to  determine  what  became  of  the 
shares  of  James  T.  Thornton  and  Lucy  Thorn- 
ton, two  of  the  children  of  James  S.  Thorn- 
ton and  grandchildren  of  the  testator,  who 
died  while  minors,  after  Minnie  Thornton, 
the  first  child  of  Janfes  S.  Thornton,  became 
of  age. 

The  trial  court  held  that  the  one-flfth  of 
the  residuum  of  the  estate  (the  testator's 
son,  James  S.  Thornton,  being  one  of  his  five 
diildren)  vested  In  the  children  of  James 
&  Thornton  at  the  time  his  eldest  child,  Min- 
nie, became  of  age,  to  the  exclusion  of  any 
child  born  after  that  time ;  that  Minnie  was 
then  entitled  to  receive  her  share,  and  that 
the  others  were  entitled  to  receive  theirs  from 
the  trustees,  as  they,  respectively,  came  of 
legal  age;  and  that.  In  the  event  any  one  of 
these  died  while  a  minor,  the  share  of  such 
deceased  member  descends  in  accordance  with 
the  statute  of  descent  and  distribution.  The 
said  two  children  of  James  S.  Thornton,  viz., 
James  T.  Thornton  and  Lucy  Thornton,  hav- 
ing been  of  this  class,  and  having  died  dur- 
ing their  minority,  after  Minnie  became  of 
age,  the  conrt  decreed  accordingly  that  their 
shares  passed  by  the  law  of  inheritance,  and 
their  heirs  and  the  shares  of  such  heirs  were 
decreed  to  be  as  follows:  To  Minnie  Thorn- 
ton, now  Tobln,  and  to  Charlotte  Thornton, 
now  Walker,  *«Vio»«  of  the  fifth  appertain- 
ing to  the  children  of  James  S.  Thornton 
each,  which  they  are  now  entitled  to  receive ; 
to  William  Thornton  and  Woodford  Thorn- 
ton, who  are  still  minors,  each  *i<>/ioos  there- 
of as  a  vested  right  and  with  the  right  to  re- 
ceive  same  on  becoming  of  age,  respectively, 
and  Lucy  Thornton,  the  widow  of  James  S. 
Thornton,  ^i*/io»s  thereof,  which  she  is  now 
entitled  to  receive. 

The  will  is  suflBciently  set  forth  in  a  former 
opinion  of  this  court.  Thornton  v.  Zea,  22 
Tex.  ClT.  App.  609,  66  8.  W.  798,  by  which 
opinion  it  was  held  that  under  said  clause 
the  one-fifth  of  the  residuum  of  the  estate 
devised  to  this  set  of  grandchildren  vested 
In  them  all  at  the  time  that  Minnie,  the  eldest 
child,  became  of  age.  That  opinion  was  deliv- 
ered in  the  construction  of  the  will,  and  par- 
ticularly of  said  clause  13,  but  all  the  dr- 
eomstances  had  not  then  arisen,  and  a  con- 
struction of  the  will  was  not  expressly  ob- 
tained. In  reference  to  what  would  be  the 
proper  disposition  to  make  of  the  share  of 


one  of  the  minor  grandchildren,  who  should 
die  while  yet  a  minor,  after  the  period  of  dis- 
tribution or  division  as  fixed  by  the  decision 
in  that  cause. 

Appellant  In  her  answer  claims  that,  such 
a  child  so  dying,  its  interest  was  prospective 
only,  and  had  not  vested,  and  did  not  upon 
its  death  go  to  the  heirs  under  the  laws  of 
descent,  but  remained  in  the  trust  estate  held 
by  the  trustees  for  the  children  of  James  8. 
Thornton ;  that  under  the  will  and  clause  13 
thereof  Its  Interest  did  not  vest  and  would 
not  have  vested  before  It  reached  21  years 
of  age ;  tlut  as  Charlotte  Walker,  one  of  the 
children  of  James  8.  Thornton,  is  now  of 
age,  and  as  there  are  now  only  four  of  the 
children  living,  the  said  Charlotte  Walker 
Is  now  entitled  to  one-fourth  of  the  residuary 
estate  held  by  the  trustees  for  the  children 
of  James  8.  Thornton.  The  position  of  ap- 
pellant, therefore,  is  that  the  minor  children 
of  J.  8.  Thornton  who  have  died  did  not  un- 
der the  will  acquire  title  to  any  part  of  the 
property  that  their  Inherited  title  would  not 
have  vested  In  them  until  they,'  respectively, 
arrived  of  age;  that  the  Intention  of  the 
testator  was  that  each  set  of  his  grandchil- 
dren, and  his  grandchildren  only,  should  have 
and  enjoy  the  part  of  his  estate  set  apart  to 
the  children  of  James  8.  Thornton ;  and  that 
upon  the  death  of-  any  grandchild  of  that 
set  before  reaching  the  age  of  21  Its  share 
should  remain  In  the  hands  of  the  trustees  for 
the  benefit  of  those  remaining.  The  appel- 
lee's position  Is  that  the  interest  of  the  de- 
ceased grandchildren  had  become  vested  In 
them,  and  that  such  Interest  descended  as 
the  law  provides  In  cases  of  Intestacy,  and 
appellee  further  pleaded  that  the  question  at 
issue  here  was  so  adjudicated  and  settled 
by  the  Judgment  la  the  former  cause.  We 
find  from  the  record,  which  contains  the  Judg- 
ment of  the  district  court  and  that  of  this 
court  on  the  former  appeal  that  the  question 
as  to  how  the  interest  of  such  minor  decedent 
would  pass,  was  not  there  answered  In  terms, 
nor  considered.  The  conditions  that  go  to 
present  this  question  did  not  exist  as  they 
now  do,  and  it  would  have  been  Judicially 
Inadmissible  for  a  court  to  undertake  to  an- 
swer It  then.  The  deaths  of  these  two  grand- 
children have  occurred  since  that  decision. 

Under  appellant's  assignments  of  error 
from  1  to  7  the  following  is  the  proposition: 
"As  James  T.  Thornton  and  Lucy  Thorn- 
ton, children  of  James  8.  Thornton,  deceased, 
and  grandchildren  of  the  testator^  James  T. 
Thornton,  deceased,  died  while  still  minors, 
the  shares  In  the  testator's  residuary  estate 
held  for  them  by  the  trustees  and  to  which 
said  minors  would  have  been  respectively  en- 
titled had  they  respectively  lived  to  become 
of  legal  age  never  vested  In  them,  but  under 
the  terms  of  the  will  remained  a  part  of  the 
trust  estate,  to  be  held  by  the  trustees  for 
such  of  the  children  of  that  class  as  might 
become  of  legal  age." 
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Our  concluBion  concerning  the  will  In  this 
particular  Is  as  follows:  As  was  held  In  the 
former  opinion,  the  devise  to  the  children 
of  James  S.  Thornton  was  a  contingent  one 
at  the  death  of  the  testator,  and  remained  so 
until  the  period  of  distribution,  when  it  be- 
came resolved  Into  a  vested  right  in  them,  and 
the  period  of  distribution  or  division  arrived 
when  Minnie,  the  eldest  child,  reached  her 
majority.  We  have  in  this  record  the  will 
and  all  the  facts,  which  the  opinion  in  the 
former  cause  shows  were  before  the  court  at 
that  time,  and  the  decision  In  that  cause,  hav- 
ing received  the  approval  of  the  Supreme 
Court,  is  an  unmistakable  and  authoritative 
declaration  of  wliat  the  law  is,  which  is  ap- 
plicable to  the  same  question  in  this  case. 
In  so  far,  therefore,  as  the  position  taken  by 
appellant  is  that  the  two  deceased  children 
had  not  acquired  a  vested  title  at  the  time  of 
their  death,  it  cannot  be  sustained. 
■  The  fact  that  the  will  placed  the  legal 
title  to  the  property  in  the  trustees  and  it 
remained  iu  the  trustees  makes  no  dlfCer- 
ence,  for  it  is  clear  that  the  testator  intend- 
ed the  devise  to  be  to  them  merely  for  the 
benefit  of  the  grandchildren,  and  it  was  in 
reality  a  devise  to  the  latter.  There  can  be 
no  question,  seriously  made,  that  an  equita- 
ble title  in  property  may  be  the  subject  of 
a  vested  right,  as  well  as  a  legal  title.  Wil- 
liams V.  Williams,  135  Wis.  60,  115  N.  W. 
342.  We  consider  the  opinion  in  Thornton 
V.  Zea  of  itself  a  sufScient  authority  on  this 
question.  The  rule  for  determining  wheth- 
er a  bequest  or  devise  is  a  vested  or  con- 
tingent one  is  that,  when  the  time  of  divi- 
sion is  of  the  substance  of  the  gift,  it  is  con- 
tingent, but,  when  the  time  is  mentioned 
only  as  a  qualifying  clause  of  payment  or 
division,  it  is  vested.  Crawford  v.  Engram, 
153  Ala.  420,  45  So.  684;  Hall  v.  Ayers,  105 
S.  W.  911,  82  Ky.  Law  Rep.  288.  The  will 
how  in  question  disposes  of  a  share  of  the 
remaining  property  to  the  trustees  for  the 
benefit  of  children  of  James  S.  Thornton, 
and  the  period  of  distribution;  likewise, 
the  provision  for  the  trustees  withholding 
from  the  mhttors  their  shares  were  simply 
incidental  to  the  purpose  of  the  testator,  to 
give  the  property  to  the  grandchildren.  We 
think  without  doubt  that,  on  the  attainment 
by  Minnie  of  her  majority,  the  equitable 
title  to  the  property  t>ecame  a  vested  title 
in  the  grandchildren,  the  children  of  J.  S. 
Thornton,  subject  only  to  the  retention  of 
the  property  and  its  accumulations  in  the 
hands  of  the  trustees  in  the  case  of  those 
under  age. 

We  search  this  will  In  vain  for  any  ex- 
pression of  the  testator  directing  how,  on 
the  death  of  a  minor  grandchild,  its  inter- 
est shall  pass.  In  the  case  of  the  testator's 
children,  he  did  see  fit  to  provide  that  upon 
the  death  of  any  of  them  without  issue  liv- 
ing such  portion  should  go  to  his  other  chil- 
dren, but,  when  it  deals  with  what  he  dis- 
poses of  to  his  grandchildren,  his  will  on 


this  subject  Is  silent.  Presumably  be  would 
have  made  a  like  direction,  If  be  Intended, 
or  looked  far  enough  Into  future  contin- 
gencies to  contemplate,  such  a  thing  as  a 
similar  disposition  in  the  case  of  grandchil- 
dren. It  Is  true  he  intended  the  property  for 
bis  grandchildren,  and  he  so  disposed  of  it 
primarily,  but  the  contingency  of  the  deatb 
of  one  of  them  while  a  minor  he  did  not 
provide  for,  and  for  the  court  to  hold  that 
the  Interest  of  such  one  to  pass  to  the  sur- 
vivors of  that  set  of  grandchildren  would 
be  to  that  extent  making  a  will  for  the  tes- 
tator. The  above  disposes  substantially  of 
the  assignments  from  8  to  12  inclusive. 

The  thirteenth  assignment  of  error  is  that 
the  court  erred  in  not  decreeing  that  the 
defendants  Charlotte  and  George  Walker 
be  allowed  a  reasonable  sum  for  attorney's 
fees  expended  in  this  suit,  and  that  such  al- 
lowance l>e  paid  out  of  the  property  and 
funds  in  the  hands  of  the  trustees  set  aside 
to  the  children  of  James  S.  Thornton.  The 
proposition  is:  "This  is  a  bona  fide  suit 
for  construction  of  the  will  brought  by  the- 
trustees,  and  Charlotte  Walker,  being  a  bene- 
ficiary who  takes  under  the  will,  is  entitled 
to  reasonable  attorney's  fees  for  asserting 
her  claims  under  the  will."  The  conten- 
tions made  by  appellant  in  this  case  are  bas- 
ed upon  the  theory  that  the  grandchildren 
did  not,  upon  the  eldest  child  of  James  8. 
Thornton  coming  of  age,  acquire  a  vested 
title,  and  this  contention  is  an  attack  upon 
the  former  opinion  of  this  court,  which  plain- 
ly holds  that  they  acquired  a  vested  interest. 
The  legal  consequence  of  such  rule,  there  be- 
ing no  language  in  the  <wUl  from  which  an  in- 
tent on  the  part  of  the  testator  is  discovered 
to  direct  otherwise,  is  that  upon  the  death  of 
these  minors  their  interest  passed  by  the  law 
of  Inheritance.  The  effort  of  appellant  In 
this  case  was,  we  think,  to  combat  the  mani- 
fest effect  of  what  was  previously  held  In  ref- 
erence to  the  minors'  estate  being  a  vested 
one.  We  conclude  the  court  did  not  err  in 
refusing  to  make  appellant's  attorney's  fee  a 
charge  upon  the  fund. 

The  fourteenth  and  fifteenth  assignments 
are  not  propositions  of  law  in  themselves, 
and  no  proposition  under  them  is  advanced 
in  the  brief.  They  are  not  entitled  to  con- 
sideration. Evidently  their  purpose  is  di- 
rected to  the  plea  of  res  Judicata.  There' 
is  nothing  In  the  decree  which  makes  it  ap- 
pear that  the  Judge,  before  whom  the  case 
was  tried,  considered  the  matter  of  res  Ju- 
dicata. The  decree  appears  to  construe  the 
will  In  connection  with  the  testimony  pre- 
sented, as  an  original  proposition. 

The  writer  takes  occasion  to  state  that 
upon  the  copy  of  the  former  opinion  of  this 
court,  as  it  appears  in  this  record,  there  was 
a  notation  that  he  was  disqualified  and  did 
not  sit  There  is  no  such  notation  in  con- 
nection with  the  opinion  as  it  appears  in  the 
reports.  The  writer  knows  of  no  reason  for. 
his  disqualification  in  that  nor  in  this  case. 
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and  has  therefore  proceeded  to  dlacbarge  tbe 
duty  that  has  In  the  regular  coune  come  to 
bin. 
Affirmed. 


SAN  ANTONIO  &  A.  P.  BY.  CO.  ▼. 

Hn>DUEiBBOOKS.t 

(Omrt  of  CSvil  Appeals  of  Ttexas.     Dec.    11, 

190e.    Rehearing  Denied  Jan.  6,  1910.) 
L  IIarcb  Aim  Servant  (f  279*)— Injttbrs 
TO  Sbbvart— Neolioencb  or  Fellow  Bkbv- 
AJITS— Etidence. 

In  an  action  for  injuries  to  a  brakeman, 
eridoioe  held  inaafficient  to  show  negligence  on 
tbe  part  of  the  engineer  and  fireman  caosing  tbe 
inJiuieiL 

(Ed.  Note. — For  otber  cases,  see  Master  and 
Serrant.  Dec;  Dig.  f  279.*] 

Z  Mastkb  and  Sebvart  ({  289*)— Irjubieb 
10  Sebvaitp— Question  fob  Jubt— Contrib- 
VTOBT  Negugence. 

In  an  action  by  a  brakeman  for  personal 

iDjorieiL  whether  be  was  negligent  held,  under 

tbe  evidence,  for  tbe  Jary. 
(Ed.  Note.— For  other  cases,  see  Master  and 

Serrant,  Cent.   Dig.   f{  1089-1132;    Dec.  Dig. 

I  28a*J 

Appeal  from  District  Court,  Iiavaca  Coun- 
ty; M.  Kennon,  Judge. 

Action  by  Edgar  Middlebrooks  against  the 
San  Antonio  &  Aranaaa  Paas  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.     Beversed  and  rendered. 

Patton  &  Schwartz,  for  appellant  Paulua 
4  BagBdale  and  B.  B.  AUen,  for  appeUee. 

REESE,  J.  This  la  an  appeal  from  a 
Jndgment  of  the  district  court  for  $6,500  in 
fsTor  of  appellee,  as  damages  for  personal 
injuries  alleged  to  have  been  received  by  him 
by  bavins  his  foot  caught  and  crushed  be- 
tween the  couplers  or  drawheads  of  two 
cars,  while  he  was  engaged  in  tbe  perform- 
ance of  bis  duties  as  a  brakeman  in  the 
■errlce  of  appellant.  A  motion  for  a  new 
trial  was  made  and  overruled. 

The  case,  as  stated  In  the  amended  peti- 
tion, is  tliat  the  train  on  which  plaintiff  was 
a  brakeman  was  at  the  town  of  Moulton,  at 
which  place  it  was  necessary  to  set  out  a 
water-tank  car,  on  which  plaintiff  was  rid- 
taig,  and  which  was  next  to  the  engine. 
Plaintiff,  for  this  purpose,  uncoupled  tbe 
ear  from  the  car  next  to  it,  and  signaled  to 
tbe  engineer  and  fireman  to  go  forward  with 
the  engine  and  tank  car,  in  order  that  this 
car  might  be  placed  on  the  switch,  where 
it  was  to  be  left  After  uncoupling  the  car 
and  giving  the  signal,  plaintiff  discovered 
that  he  had  not  disconnected  the  air  hose. 
Plaintiff  thai  turned  the  air  cock  on  the  air 
hose,  and  in  getting  back  to  his  proper  place 
on  tbe  tank  car  the  remaining  portion  of 
the  train  which  had  been  uncoupled  con- 
tinned  to  move  towards  the  car  on  which 
plMlntlS  was  riding,  bumped  up  against  the 


same,  and  caught  his  foot  and  crushed  it 
It  is  alleged:  That  the  engineer  only  par- 
tially obeyed  plaintiff's  signal  to  go  ahead^ 
and  only  went  ahead  a  short  distance  and 
stepped.  That  If  he  had  kept  on  the  un- 
coupled part  of  the  train  would  not  have 
run  against  the  car  on  which  plaintiff  was 
riding.  Appellant  answered  by  general  de- 
nial and  general  demurrer,  and  specially  ex- 
cepted that  tbe  allegations  of  the  petition 
show  that  the  accident  was  caused  by  plaln- 
tifTs  own  negligence,  which  was  also  spe- 
cially pleaded  as  a  defense.  The  court  over- 
ruled the  demurrer,  and  upon  a  trial  with 
the  assistance  of  a  Jury  there  was  a  Jndg- 
ment for  plaintiff  as  above  stated. 

We  conclude  that  the  assignments  of  er- 
ror to  the  ruling  of  the  court  upon  the  de- 
murrer should  be  overruled. 

The  assignmmts  of  error  as  to  the  Insuffl- 
dency  of  the  evidence  to  support  the  ver- 
dict and  Judgment  and  that  they  are  with- 
out evidence  to  support  them,  must  be  sus- 
tained. 

The  only  evidence  as  to  the  manner  In 
which  the  accident  occurred,  and  tbe  move- 
ment of  the  cars,  is  the  testimony  of  appel- 
lee and  the  fireman  on  the  engine.  The  fol- 
lowing Is  the  testimony  of  the  appellee  as 
to  the  manner  in  which  the  accident  occur- 
red, and  the  material  facts  connected  there- 
with: 

"I  was  a  brakeman  at  the  time  of  my  in- 
Jury  on  the  Sap  Railroad.  I  was  working 
as  a  student  brakeman.  TbB  duties  of  a 
student  brakeman  are  to  follow  the  instruc- 
tions of  the  conductor;  whatever  he  says 
be  is  to  do  it  I  received  Instructions  what 
to  do  on  that  trip.  The  work  we  were  to 
do  at  Moulton  that  day  was  to  unload  local 
and  set  a  car  out.  We  were  traveling  south 
from  Cameron  going  towards  Yoakum,  the 
end  of  the  division.  There  was  a  car  to  be 
set  out  at  Monlton,  and  in  order  to  set  tbat 
car  out  it  was  necessary  for  a  brakeman  to 
unconple  the  cars  and  make  a  flying  switch 
and  drop  the  car  in  the  siding.  The  car  to 
be  set  out  at  Monlton  that  day  was  a  fiat 
car  with  two  water  tanks  on  it  A  flat  car 
is  about  8  feet  wide  and  28  feet  long  and  is 
attached  to  other  cars  by  coupler  at  each 
end.  The  coupling  pin  is  drawn  by  a  lever 
from  one  end  of  the  car  to  the  coupling 
when  a -coupling  pin  is  desired  to  be  drawn 
or  when  a  coupling  is  desired  to  be  made. 
Tbat  lever  is  a  piece  of  iron  about  3  feet 
In  length  and  then  makes  a  kind  of  an  elbow 
with  about  a  foot  for  a  handle,  and  that  is 
to  lift  the  coupling  pin  and  uncouples  the 
car.  This  lever  is  right  even  with  the  deck- 
ing of  the  car  right  at  the  top  of  the  car. 
In  uncoupling  a  coupling  it  can  be  made 
from  the  ground,  and  it  can  also  be  made 
from  the  top  of  a  flat  car.  After  yon  have 
made  an  uncoupling  of  a  car  from  the  bal- 
ance of  the  train,  and  the  air  hose  has  not 
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been  disconnected,  In  the  event  of  a  separa- 
tion of  that  car  from  the  remaining  portion 
of  the  train,  the  air  blows  out  of  the  pipe 
and  wastes  the  air  in  the  engine;  the  engi- 
neer loses  his  air.  That  air  can  t>e  saved 
by  turning  the  ai^le  cock.  The  angle  cock 
is  situated  sort  of  right  under  one  side  of 
the  coupler,  below  and  to  one  side  of  the 
conpier  about  three  inches.  That  angle  cock 
is  a  kind  of  a  trick  you  turn  Just  like  a 
faucet,  only  you  can  Just  turn  it  one  way 
and  let  the  air  go  through,  or  you  can  turn 
it  back  and  it  will  be  cut  off.  The  handle 
of  that  faucet  is  about  four  or  five  inches 
long.  You  can  be  on  the  car  or  on  the  ground 
either  one  to  make  that  uncoupling,  to  turn 
off  the  angle  cock.  I  uncoupled  the  car  in  this 
Instance  at  Moulton,  and  I  was  on  the  left- 
hand  side  of  the  train  going  south  at  the 
time  I  uncoupled  it  1  gave  the  go  ahead 
signal  to  the  fireman.  There  was  nothing 
left  undone  at  the  time  I  gave  the  signal 
that  should  have  been  done  by  me  prior  to 
signaling  the  engineer  except  to  uncouple 
the  air  hose.  I  knew  what  would  happen 
with  the  engineer  and  the  air  in  his  train 
if  it  was  permitted  to  be  pulled  apart  rather 
than  to  be  cut  oft.  After  I  discovered  the 
fact  that  the  air  was  not  uncoupled,  I  run 
down  and  turned  the  angle  cock  to  save  the 
air  in  the  water  car  and  the  engine,  and  it 
took  me  about  two  seconds  to  do  that  I 
did  It  as  quickly  as  I  could.  I  succeeded  in 
cutting  off  the  air.  My  signal  had  been 
obeyed.  I  know  that  because  the  car  sepa- 
rated, the  one  that  I  was  on,  from  the  rest 
of  the  train.  I  am  positive  of  that  fact,  that 
they  separated.  In  my  Judgment  about  18 
Inches  to  2  feet  space  existed  between  the 
drawheads.  When  I  made  this  uncoupling, 
the  train  had  almost  stopped;  I  couldn't  tell 
whether  it  had  stopped  or  not  It  had  al- 
most come  to  a  stop.  I  caught  the  pin  and 
gave  him  the  signal  to  go  ahead,  and  that 
signal  was  obeyed.  My  foot  got  canght  in 
reaching  down  to  turn  the  angle  cock  to  save 
the  air  in  the  engine  and  the  water  car.  I 
put  my  foot  In  the  coupler  to  brace  myself, 
and  he  stopped  the  engine,  and  the  other 
cars  rolled  down  on  me  and  caught  my  foot. 
I  put  my  foot  in  there  as  a  brace  to  rise  up 
from  off  my  knees,  and  the  other  car  ran 
down  and  caught  my  foot  while  I  was  in 
that  position. 

"I  had  been  working  for  the  railway  com- 
pany at  that  time  as  a  student  brakeman 
since  January  16,  1907;  I  had  made  one  run 
for  pay  prior  to  that  time,  on  the  14th  of 
February,  and  this  accident  was  on  the  27th 
of  February.  I  have  no  idea  how  far  the 
engineer  went  with  the  train  before  be  stop- 
ped. At  the  time  I  started  to  get  up  on  my 
feet  at  the  place  I  did,  with  reference  to  the 
signal  I  had  given,  I  thought  the  engineer 
was  going  on;  I  believed  then  he  was  going 
on.  The  fact  that  the  cars  were  separating 
Is  what  led  me  to  that  belief.  If  the  engi- 
neer had  continued  and  obeyed  my  signal 


and  gone  on,  my  foot  would  not  have  been 
caught  by  this  train  from  behind,  because  I 
would  have  got  up  if  he  hadn't  stopped  ills 
engine.  I  would  have  been  up  in  one  more 
second  or  more.  I  was  not  on  the  ground. 
I  was  on  the  car.  Had  be  moved  forward 
with  the  car  I  was  on,  it  wonld  have  been 
on  the  side  track.  It  would  have  been  going 
away  from  the  rest  of  the  train  and  been 
cut  loose  from  the  engln&  The  duty  of  a 
fireman  in  connection  with  signals  given 
him  by  brakemen  is  that  he  has  got  to  ol>ey 
the  signals  the  same  as  the  engineer,  and 
he  has  to  give  them  to  tlje  engineer.  When 
he  sees  a  signal,  he  has  to  communicate  it 
to  the  engineer.  At  the  time  of  my  injury, 
I  had  been  in  the  employment  of  the  San 
Antonio  &  Aransas  Pass  Railway  Company 
since  the  16th  of  January,  and  this  occurred 
on  the  27th  of  February.  This  was  the  be- 
ginning of  my  service  with  the  railway  com- 
pany in  that  department  I  had  been  in  the. 
employ  of  the  company  some  time  before 
that  as  a  car  repairer,  about  16  months  be- 
fore. The  character  of  my  services  as  car 
repairer  was  looking  after  the  cars  and  fix- 
ing them  up.  I  liad  to  fix  all  broken  parts 
or  disordered  parts  of  them  and  was  familiar 
with  the  construction  of  cars.  I  know  all 
about  these  couplers.  They  frequently  had 
to  be  repaired  while  I  was  In  that  service, 
and  I  know  them  thoroughly.  I  had  been 
16  months  in  that  particular  service  and 
knew  how  the  cars  were  fastened  and  un- 
fastened. It  was  a  flat  car  with  two  water 
tanks  on  it  that  I  was  on;  don't  know  ex- 
actly the  sise  of  the  tanks.  They  were  for 
the  purpose  of  transporting  water,  and  I 
gness  they  would  hold  about  1,500  gallons 
each.  They  were,  I  guess,  about  6%  or  7 
feet  across  the  bottom,  and  the  car  was 
about  8  feet  broad. 

"I  didn't  attempt  to  couple  these  cars  by 
getting  down  off  the  car.  I  said  it  was  as 
convenient  and  safe  to  couple  them  on  the 
top  of  the  car  as  to  get  down  and  couple 
them.  This  coupler  is  an  instrument  invent- 
ed to  couple  or  uncouple  a  car  without  going 
between  them.  I  did  not  have  to  get  down 
between  the  cars  because  ttiat  Is  an  inven- 
tion to  prevent  that  necessity;  I  also  could 
have  released  this  cock,  which  kept  the  air, 
from  the  bed  of  the  car,  and  I  did  do  it  from 
the  t>ed  of  the  car.  It  is  necessary,  in  order 
to  separate  the  cars,  to  release  both  of  them. 
They  would  tear  apart  if  you  did  not  release 
both  of  them.  It  Is  the  duty  of  brakeman  to 
uncouple  and  release  them  both.  In  properly 
uncoupling  a  car  you  would  have  to  turn  the 
angle  cock  first  I  accldently  forgot  to  do 
that  and  released  the  conpier  first,  and  after- 
wards discovered  that  I  hadn't  released  the 
angle  cock,  and  I  did-  that  afterwards.  The 
proper  way  would  have  been  to  release  the 
angle  cock  and  then  uncoupled  the  coupler. 
The  air,  the  steam  that  fills  these  pipes,  it  is 
applied  to  the  brakes  in  some  way  so  as  to 
help  in  braking  or  stopping  the  train,  and  It 
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is  connected  with  the  engine  by  pipes  that 
sre  Joined  together  with  these  couplings. 
They  run  the  length  of  the  train.  When  they 
are  wanted  to  be  uncoupled,  they  turn  the 
angle  cock  to  keep  this  air  or  steam  from 
escaping,  and  then  you  uncouple  the  car.  I 
forgot  to  do  this  at  the  time,  and  I  discov- 
ered that  I  had  not  turned  the  angle  cock  so 
as  to  save  the  steam,  and  I  got  down  to  do 
tliat,  and  when  I  did  that  I  went  to  get  up 
and  put  my  foot  between  the  couplers  and 
sot  it  cut.  I  got  my  foot  caught  by  this  oth- 
er train,  that  I  had  uncoupled,  coming  up  on 
me.  They  were  separated  about  18  Inches, 
the  drawbead  of  the  car.  They  could  not 
hare  been  more  than  that,  or  they  would 
bave  turned  loose  the  air.  I  said  then  they 
had  about  come  to  a  standstill?  He  pulled 
his  engine  up,  and  the  cars  moved  down  on 
it  A  kind  of  a  grade  or  slack  of  the  train 
was  what  pushed  the  cars  down  on  me.  I 
guess  there  was  not  a  grade  at  the  depot  such 
as  a  train  of  cars  wonid  run  away  on  at  that 
point  They  must  have  had  some  Impetus 
from  the  engine  to  have  moved.  It  could  not 
bave  moved  up  from  the  air  hose.  The  train 
had  not  stopped  at  the  time. 

"I  gave  that  signal  (indicating  by  wave  of 
tbe  hand) ;  that  means  to  move  on.  There 
wasn't  anything  the  matter  with  my  eyes  to 
keep  me  from  seeing  that  that  train  was  mov- 
iog.  I  can  see  that  that  pencil  is  moving 
ther&  I  wasn't  paying  any  attention  to  the 
car  moving,  tbe  one  that  was  coming  back ; 
I  was  on  the  car  in  front.  I  was  not  looking 
back  towards  the  work  I  was  doing;  I  was 
turning  the  angle  cock  and  was  looking  where 
I  was  working.  I  was  working  down  there 
betweoi  those  two  cars.  I  was  turning  the 
aogle  cock  when  he  stopped  ;the  train.  I 
didn't  reach  down  between  the  train  and  look 
way  off  the  other  way.  I  was  looking  down 
towards  the  ground. 

"I  had  a  book  of  rules  furnished  me,  and  in 
that  was  a  rule  requiring  me  not  to  go  be- 
tween cars  for  any  purpose,  and  I  was  famil- 
iar with  those  rules.  I  understood  the  coup- 
ling of  cars  because  I  had  worked  on  the  con- 
ttroction  of  cars.  I  knew  if  the  cars  came 
together  where  I  pnt  my  foot  that  they  would 
catdi  it,  and  I  knew  It  would  hurt  It  pretty 
bad,  likely  mash  my  foot  I  put  my  foot 
there  in  getting  up,  and  If  the  engineer  had 
kept  going  on  it  wouldn't  have  hurt  it.  I 
bad  uncoupled  before  I  realized  the  air  hose 
was  not  uncoupled  and  discovered  that.  In  a 
harry  I  jumped  down  to  do  that  and  In  get- 
ting op  I  pot  my  foot  there  without  think- 
ing. I  knew  it  wasn't  any  proper  place  to 
pot  my  foot.  I  knew  that  if  It  came  together 
while  my  foot  was  there  that  would  crush  my 
foot  I  did  that  inadvertently  and  nnthonght- 
edly.  My  body  never  left  the  top  of  the  car 
In  making  tills  coupling.  The  only  portion  of 
niy  body  tliat  was  below  the  top  of  the  fiat 
I'sr  was  that  tiortion  of  my  foot  which  ex- 
tended down  to  tbe  coupling.    I  put  my  foot 


down  there  for  the  purpose  of  bracing  myself 
to  get  up,  and  I  did  that  believing  that  the 
car  upon  which  I  was  riding  was  going  for- 
ward, and  it  was  going  forward." 

The  fireman  testified :  That  before  getting 
to  Moulton  there  Is  a  long  downgrade,  and 
then  an  upgrade ;  that  the  momentum  acquir- 
ed by  rolling  down  the  long  grade  carries  the 
train  to  the  station ;  that  upon  the  occasion 
in  question  tbe  tank  car  was  to  be  set  out  on 
a  side  track  at  Moulton ;  that  this  was  done 
every  other  day ;  that  In  doing  this  the  train 
is  stopped  at  a  certain  point,  to  allow  the  un- 
coupling to  be  done,  at  which  time  the  en- 
gineer "blows  out"  his  engine,  which  requires 
at>out  two  minutes,  when  the  tank  car  is  set 
out  on  the  siding  by  means  of  a  flying  switch. 
He  testified:  That  at  the  time  of  the  acci- 
dent he  saw  no  signal  from  appellee  (who  was 
on  the  same  side  of  the  train  that  the  fireman 
was,  the  fireman  being  in  his  cab  on  the  left- 
hand  side  of  the  engine,  and  appellee  on  the 
far  end  of  the  tank  car,  on  the  left-hand 
side);  that  he  was  not  expecting  any  sig- 
nal to  stop  at  that  place,  as  they  had  not 
reached  the  r^^lar  place  to  stop  and  un- 
couple; and  that  the  train  had  not,  In  fact, 
stopped  until  the  stop  made  which  caused  the 
accident  as  stated  by  appellee. 

None  of  this  testimony  of  the  fireman  is 
contradicted  by  appellee,  except  his  state- 
ment that  he  had  not  received  the  go  ahead 
signal  which  appellee  gave,  and  did  not  move 
ahead  in  obedience  to  this  signal.  It  Is  not 
contended  that  the  engineer  saw  or  could 
have  seen  this  signal;  but  tbe  whole  case, 
as  to  the  negligence  of  appellant,  is  based  up- 
on the  fact  that  the  fireman  saw  the  signal, 
and,  in  obedience  thereto,  moved  off  with  the 
engine  and  tank  car,  causing  them  to  separate 
from  the  balance  of  the  train  and  then  came 
to  a  stop,  whereby  tbe  balance  of  tbe  train, 
unexpectedly  to  appellee,  ran  up  and  caught 
his  foot  in  the  coupling. 

Assuming  that  appellee's  testimony  Is  true 
in  every  particular,  as  to  the  facts  testified 
to  by  him,  his  testimony  that  the  fireman 
saw  and  partly  obeyed  his  signal  is  his  con- 
clusion from  the  fact  that  the  engine  and 
tank  car  attached  separated  from  the  bal- 
ance of  the  train,  to  the  extent  of  18  Inches, 
the  entire  train  not  having  come  to  a  stand- 
still, but  continued  moving  at  tbe  time  of 
the  uncoupling,  and  at  the  time  he  put  his 
foot  In  the  coupling,  after  turning  the  angle 
cock  of  the  air  hose.  From  the  statement 
that  it  would  have  taken  him  only  about  two 
seconds  after  giving  the  signal  to  turn  tbe 
angle  cock  and  get  back  to  his  position  of 
safety  on  the  car,  it  is  apparent  that  the  en- 
gine moved  only  a  few  feet  after  the  signal 
was  given.  The  separation  of  the  car  for 
that  short  space  could  and  would  naturally 
have  followed  the  uncoupling  of  the  train 
from  the  engine  and  tank  car,  and  this  fact 
affords  no  basis  for  the  conclusion  drawn 
therefrom  by  appellee  that  the  engine  had 
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moTed  forward  In  obedience  to  bis  go  ahead 
signal.  Tbere  was  no  necessity  for  appellee 
to  have  done  tbls  uncoupling  before  the  train 
was  stopped  for  this  purpose,  and  it  does  not 
appear  that  the  fireman  had  any  reason  to 
suppose  that  he  would  do  so,  or  any  occasion 
to  be  on  the  lookout  for  signals  at  that  time 
and  place.  As  we  have  said,  the  entire  case 
as  to  the  negligence  of  appellant  rests  upon 
the  fact  that  the  signal  was  seen  and  partly 
acted  upon,  inducing  appellee  to  think  that 
the  engine  would  go  ahead  and  the  cars 
would  continue  to  separate.  We  think  that 
the  conclusion  of  negligence  on  the  part  of 
the  engineer  and  fireman  cannot  be  drawn 
from  this  testimony. 

Upon  another  ground  we  think  the  evidence 
as  to  negligence  fails.  According  to  appel- 
lee's testimony,  there  was  no  necessity  for 
him  to  place  himself  in  a  position  where  he 
could  have  been  injured  by  the  cars  coming 
together.  He  uncoupled  the  cars  from  bis 
place  on  the  tank  car  by  means  of  a  device 
provided  for  that  purpose.  Before  doing  this 
it  was  his  duty  to  disconnect  the  air  hose. 
Not  only  this,  but  in  disconnecting  the  air 
hose  and  turning  the  angle  cock,  after  having 
uncoupled  the  cars,  both  parts  of  the  train 
still  moving,  and  the  distance  between  the 
cars  being  18  inches,  or  at  most  not  more 
than  2  feet,  he  placed  bis  foot  in  the  coupler 
of  the  car  he  was  on.  He  testified  that  he 
did  this  without  thinking,  "inadvertently  and 
unthoughtedly."  How  can  It  be  said  that 
such  a  result,  or  any  like  result,  or  any  in- 
Jury  of  any  kind  to  anybody,  could  have  be«i 
reasonably  foreseen  as  likely  to  occur  from 
the  moving  forward  of  the  engine  a  few  feet, 
and  then  stopping,  conceding  that  the  fireman 
saw  the  signal  and  did  partly  obey  It,  as 
claimed  by  appellee?  Without  tbls  there 
could  not  be  actionable  negligence. 

It  might  be  seriously  questioned  whether 
the  act  of  appellee  In  the.  circumstances  did 
not  constitute  contributory  negligence,  as  a 
matter  of  law ;  but  we  are  of  the  opinion 
that  this  was  a  question  for  the  Jury.  We 
are,  however,  of  the  opinion  that  there  Is  no 
evidence  to  support  the  verdict,  and  that  the 
Jury  should  have  been  instructed  to  return  a 
verdict  for  defendant.  It  appears  conclusive- 
ly to  us,  from  appellee's  own  testimony,  that 
this  is  simply  an  unfortunate  accident,  lam- 
entable in  its  consequences  to  appellee,  but 
for  which  no  blame  can  attach  to  the  persons 
operating  the  engine.  We  have  not  referred 
to  the  contradiction  between  the  testimony  of 
appellee  and  previous  statements  made  by 
him,  as  to  the  manner  In  which  the  accid«it 
occurred.  That  was  a  matter  for  the  Jury. 
The  evidence  seems  to  have  been  fully  de- 
veloped, and  we  can  see  no  good  reason  for 
remanding  the  cause. 

The  judgment  of  the  trial  court  is  reversed, 
and  Judgment  Is  here  rendered  for  appellant. 

Reversed  and  rendered. 
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ERIE  CITY  IRON  WORKS  v.  NOBLE  et  at 

(Court  of  Civil  Appeals  of  Texas.     Dec.   13» 
1909.) 

1.  Sau:s  a  437*)— Bbeach  or  Wabbantt— 
SitT-OFr  IV  Action  fob  Pbics— E<ztbnt  or 
Recovbbt. 

A  buyer  who,  in  an  action  for  the  l>alance 
of  the  pnce,  pleads  breach  of  warranty  and 
damages  therefor,  may  not  recover  the  partial 
payment  made  on  the  delivery  of  the  goods. 

lEd.  Note.— For  other  cases,  see  Sales,  Cent 

ig.  I  1256;   Dec.  Dig.  f  437.*} 

2.  Appxai.  and  Ebbob  (I  172*)— Questions 

RBVIBWABLB  —  QUKSTIONB   NOT  RAISKD   IN 

TBIAI.  COUBT. 

Where  plaintiff  did  not  present  to  the  trial 
conrt  his  right  to  recover  attorney's  fees,  the 
court  on  appeal  could  not  take  the  matter  of 
attorney's  fee»  into  consideration  in  considering 
the  question  of  the  ezcessiveness  of  a  verdict  for 
defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1070,  1074;  Dec.  Dig.  i 
172.*] 

5.  Daicaqbs  (I  167*)— IsSTTKS— Right  to  lit' 

TBBEST. 

Interest  may  be  allowed  by  way  of  in- 
demnity as  a  part  of  damages  for  breach  of 
contract  where  the  amount  claimed  in  the  plead- 
ing praying  for  general  relief  ia  laid  in  a  snm 
sumcient  to  cover  the  loss  at  the  time  of  the 
accrual  of  the  cause  of  action  and  Interest  there- 
on from  that  date  to  the  time  of  trial;  but 
where  there  is  no  prayer  for  interest,  or  where 
the  damages  laid  do  not  include  interest  in  ad- 
dition to  the  specific  damages  claimed,  there  can 
be  no  recovery  of  interest. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |  438;  Dec.  Dig.  I  157.*] 

4.  Tbiai  (5  260*)— REFnsAi,  to  Give  Instbuo- 

TIONS  COVEBEO   BT  THE  CBABOE   OIVEN. 

It  is  not  error  to  refuse  instructions  cover- 
ed by  the  main  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  651 ;   Dec.  Dig.  i  260.*] 

6.  Evidence  (8  142*)  —  Similab  Facts  — 
Value. 

In  an  action  for  breach  of  contract  to  in- 
stall a  pumping  plant  on  a  rice  plantation,  re- 
Ailting  in  the  loss  of  rice  croiw,  evidence  of 
the  amount  and  value  of  crops  raised  by  a  third 
person  on  similar  land  some  30  miles  distant  is 
admissible  to  show  what  the  yield  on  plaintilTs 
land  would  probably  have  been  had  the  pnmping 
plant  afforded  a  sufficient  supply  of  water  for 
Irrigation. 

[Ed.  Note.— For  other  cases,  see  Evidence,^ 
Cent  Dig.  |  421;   Dec.  Dig.  I  142.*] 

Appeal  from  District  Court,  Harris  County; 
Norman  O.  Kittrell,  Judge. 

Action  by  the  Erie  City  Iron  Works  against 
W.  C.  Noble  and  another.  From  a  Judgment 
for  defendants,  plalntifC  appeals.  Condition- 
ally  affirmed. 

Lane,  Welters  &  Storey,  for  appellant. 
Hogg,  61U  &  Jones,  for  appellees. 

McMEANS,  J.  W.  C.  Noble  and  Willett 
W1Ib<hi,  d^endants  in  the  conrt  below,  being- 
the  owners  of  a  plantation  near  E<dna,  in 
JadtBon  county,  Tex.,  approached  the  Erie 
City  Iron  Works,  plaintifF  in  the  court  below, 
for  the  purpose  of  contracting  for  the  pnr- 


•For  other  cues  see  some  topic  and  section  NUMBER  In  Deo.  ft  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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chase  and  erection  by  tbe  plaintiff  of  a  com- 
plete pTDDplng  plant  on  said  plantation.    Tbey 
explained  to  tbe  plaintiff  that  they  were  Ig- 
tiorant  of  the  character  of  the  machinwy 
necessary  for  that  purpose  and  as  to  what 
would  constltate  a  complete  pumping  plant 
They  fortliw  explained  that  they  desired  to 
grow  rice  on  their  land,  and  that  the  rain- 
fall was  not  snfflclrat  for  that  purpose,  and 
that  It  was  Important  to  them  that  the  plant 
be  erected  aa  soon  as  possible  and  In  such 
manner  as  to  Irrigate  their  rice  farm,  other- 
wise they  would  suffer  damage  should  their 
rice  crop  fall  for  lack  of  water.    Thereupon 
plaintiff   and   defendants  entered  into  con- 
tract, whereby  the  plaintiff  agreed  to  furnish 
tbe  necessary  machinery  and  erect  the  pump- 
ing plant  on  defendant's  land  for  the  con- 
tract price  of  $3,225,  and    the    purchasers 
agreed  to  pay  to  the  contractor  one  half  of 
Bald  sum  on  arrival  of  the  machinery  at  Edna 
and  tbe  other  half,  $1,662.50,  on  November 
15.  1903;    the  deferred  payment  to  bear  7 
per  cent,  per  annum  interest  from  the  date 
of  delivery,  together  with  10  per  cent  attor- 
ney's fees  in  case  suit  should  be  brought 
therefor.     Plaintiff,   Jn  said  contract  war- 
ranted the  machinery  to  elevate  3,000  gal- 
lons of  water  per  minute  against  a  total  head 
of  S5  feet,  when  properly  operated  by  a  com- 
petent person  and  with  tbe  proper  fuel,  and 
guaranteed   all   material   and   workmanship. 
Defendants  agreed  to  make  all  excavations 
necessary  to  properly  install  tbe  plant  to 
famish   the   brick   and  do  the  foundation 
work,  and  to  haul  the  machinery  from  Edna 
to  the  pumping  site  In  good  order  and  as  re- 
ceiyed,  etc.    Defendants  made  the  first  pay- 
ment for  the  plant  but  declined  to  pay  the 
second  payment   or  to  execute  their  notes 
therefor,  l>ecause  they  claimed  that  they  had 
been  damaged  in  excess  of  that  amount  by 
failure  of  the  plaintiff  to  erect  such  a  plant 
and  within  the  time,  called  for  by  the  con- 
tract   Hence  plaintiff  filed  suit  for  the  bal- 
ance claimed  to  be  due  to  It,  together  with 
7  per  cent  Interest  thereon  from  March  28, 
1903,  the  date  of  the  arrival  of  the  machinery 
at  Eklna,  and  for  10  per  cent,  attorney's  fees, 
and  for  foredosnre  of  certain  liens,  a  further 
reference  to  which  will  be  unnecessary,  also 
claimed  the  sum  of  $85,  made  up  of  certain 
Items  of  machinery  which  plaintiff  claimed 
to  have  famished  the  defendants,  and  for  the 
service  of  one  of  its  men  sent  to  work  on  the 
plant    The  amount  of  the  Items  going  to 
make  op  the  $85  was  not  allowed  by  the 
Jory,  and  no  complaint  as  to  this  is  urged  by 
the  plaintiff.     Defendants  admitted  the  ex- 
ecotlon  of  the  contract  and  the  payment  of 
11,662,  denied  compliance  by  plaintiff  in  many 
partlcDlars  with   its  contract  and  pleaded 
breach  of  tbe  warranty  as  to  the  pumping 
capacity  of  the  plant    They  further  pleaded 
tliat  by  reason  of  tbe  alleged  breaches  on 
the  part  of  plaintiff  the  consideration  for  said 
ooD^ct  failed,  and  that  they  did  not  owe  ap- 


pellant anything,  but  that  tbey  had  been  com- 
pelled, by  reason  of  plaintiff's  default  to  ex- 
posd  cash,  as  follows: 

Cash  paid  plalntlS  upon  arrival  of  machin- 
ery at  Edna $l,<eS  60 

Freight  on  parts  shipped 6  0S 

Paid  Rlcbberg,  plalntlS'a  employ^ 10  00 

Merchandise   at   Edna 7  75 

Service  of  Malone 4  75 

Cash  paid  Carruth  at  plaintiff's  request 27  00 

Rlchbers'a  board 17  86 

Hauling  extra  wheel  and  freight 10  00 

Labor  on  detective  foundations 12  00 

Paid  W.  B.  Anderson,  engineer,  for  testing 

plant,  which  did  not  come  up  to  test S6  00 

Total tWm  88 

For  which  sum  they  prayed  judgment 
against  plaintiff.  They  also,  by  further  plea 
tn  reconvention,  sought  to  recover  tbe  value 
of  their  rice  crop  lost  In  1903,  amounting  to 
$2,000,  and  for  1901,  amounting  to  $875,  and 
also  for  an  additional  sum  of  $1,000,  which 
they  alleged  would  be  necessary  to  exx>end 
to  complete  the  plant  in  accordance  with  the 
contract  Iliere  was  no  testimony  offered  in 
support  of  this  last  item,  and  defendants' 
claim  therefor  appears  to  have  been  aban- 
doned. Upon  a  trial  before  a  Jury  a  verdict 
was  returned  in  favor  of  defendants  for  tbe 
sum  of  $1,697.15.  Defendants  having  entered 
a  remittitur  of  $697.16,  thereby  reducing  the 
amount  of  recovery  to  $1,000,  a  Judgment  for 
defendants  was  entered  for  said  sum,  and 
plaintlfTs  motion  for  a  new  trial,  complain- 
ing, among  other  things,  that  the  verdict' was 
excessive,  being  overruled,  plaintiff  has  ap- 
pealed. 

Appellant's  first  and  second  assignments  of 
error  complain  that  the  verdict  is  excessive, 
and  that  the  court  erred  in  allowing  to  de- 
fendants an  award  of  damages  which  Is  not 
Justified  by  either  the  law  or  the  evidence, 
nor  authorized  by  the  pleadings  of  defend- 
ants. It  will  be  observed  that  the  specific 
amounts  for  which  defendants  sue  aggregate 
$4,667.88.  One  of  the  items  was  a  claim  for 
$1,662.60,  being  the  amount  agreed  to  be  paid 
by  defendants,  and  which  was  paid  by  them 
to  plaintiff  upon  the  arrival  of  the  machinery 
at  Edna,  and  which  defendants  sought  to 
recover  from  plaintiff.  Manifestly  this  re- 
covery ought  to  have  been  denied  them,  and 
was  in  fact  denied  them,  by  the  court  De- 
ducting this  sum  from  the  total  amount  claim- 
ed leaves  $3,005.38,  for  which  the  Jury,  under 
the  evidence,  might  have  found  in  their  favor. 
The  plaintiff  was  entitled  to  a  finding  in  Its 
favor  for  the  deferred  payment  of  $1,662.50, 
the  balance  of  tbe  agreed  price  for  the  ma- 
chinery, with  7  per  cent.  Interest  thereon 
from  March  28, 1903,  which  together  amount- 
ed to  $2,303.80.  Deducting  this  sum  from  tbe 
$3,005.38,  which  the  Jury  might  have  foimd 
for  defendants,  leaves  $699.58,  which  is  the 
largest  sum  that  the  Jury  was  authorized, 
under  the  pleadings  and  evidence,  to  find  in 
favor  of  defendants.  The  Jury,  however, 
found  the  amount  due  to  defendants  to  be 
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$1,007.15,  and  of  this  sum  there  was  remitted 
$697.15,  leaving  a  balance  of  $1,000,  for  which 
Judgment  was  entered.  Thus  we  see  that  the 
judgment  Is  for  $300.42  more  than  It  shonld 
have  been  under  the  pleadings  and  evidence. 

But  ai^ellant  contends  that  it  was  entitled 
to  attorney's  fees  of  10  per  cent,  upon  the 
principal  and  Interest  of  the  deferred  pay- 
ment, which  would  amount  to  $232.97,  and 
that  this  sum  should  be  also  deducted  from 
the  amount  of  appellees'  recovery.  Appel- 
lees' liability  to  appellant  for  attorney's  fees 
was  pleaded,  but  it  does  not  appear  that  any 
evidence  was  offered  in  support  of  the  claim 
other  than  the  contract,  which  provides  that 
appellees  should  become  liable  therefor  in 
certain  contingencies.  However  that  may  be, 
the  charge  of  the  court  did  not  authorize  a 
recovery  for  attorney's  fees,  and  no  special 
charge  requesting  a  submission  of  the  claim 
to  the  Jury  was  asked,  and  no  complaint  of 
the  failure  to  submit  the  question  was  made 
In  the  motion  for  new  trial,  or  presented  by 
any  assignment  of  error ;  and  we  think  that 
appellant's  contention  that  this  court  should 
take  the  matter  of  attorney's  fees  into  con- 
sideration in  considering  the  question  of  the 
excesstveness  of  the  verdict  comes  too  late. 

But  appellees  contend  that  they  were  and 
are  entitled  to  Interest  upon  the  various 
items  of  damage  pleaded  by  them  in  their 
cross-bin  and  allowed  by  the  Jury,  and  that 
when  such  Interest  is  taken  into  considera- 
tion, the  amount  due  them  far  exceeds  the 
sum  for  which  Judgment  was  rendered  In 
their  favor.  There  was  no  prayer  for  inter- 
est upon  the  amounts  sought  to  be  recovered 
by  appellees  in  their  cross-bill ;  but,  as  there 
was  a  prayer  for  general  relief,  it  seems  that 
a  specific  prayer  for  interest  would  not  be 
necessary,  but  that  interest  may  be  allowed 
by  way  of  indemnification  as  part  of  the 
damages,  provided  the  amount  claimed  In  the 
pleadings  be  laid  in  a  suOicient  sum  to  cov- 
er the  loss  at  the  time  of  the  accrual  of  the 
cause  of  action  and  the  Interest  thereon  from 
that  date  to  the  time  of  trial.  Railway  C!o. 
V.  Addison,  96  Tex.  61,  70  S.  W.  200 ;  W.  U. 
Td.  Co.  V.  Garner,  83  8.  W.  433. 

It  will  be  noted  that  the  appellees  pleaded 
specifically  the  items  of  damage  that  went  to 
make  up  the  total  amount  of  their  claim,  and 
the  aggregate  of  these  was  $4,667.88.  One  of 
the  items  was  the  $1,662.50  which  they  had 
paid  plaintiff  and  sought  to  recover  from  it, 
which  manifestly  they  had  no  right  to  do, 
and  which  the  court  below  so  instructed  the 
Jury,  and  of  which  appellees  do  not  complain. 
The  remaining  specific  items  aggregate  the 
amount  the  Jury  must  have  allowed  them,  as 
shown  by  the  figures  presented  by  appellees 
In  their  brief,  and  comprises  the  entire 
amount  they  claimed  after  deducting  the 
amount  of  this  payment  to  appellant  Had 
there  been  a  prayer  for  interest,  or  had  they 
laid  their  damages  in  such  a  sum  as  to  in- 


clude the  interest  in  addition  to  the  specific 
damages  claimed,  they  wonld  be  right  In 
their  contention;  but,  having  failed  to  do  ei- 
ther, they  must  be  held  to  a  recovery  of  only 
the  specific  damages  sued  for. 

The  court  did  not  err  in  refusing  to  give 
appellant's  special  charges  Nos.  1  and  2,  as 
complained  of  in  the  third  and  fourth  assign- 
ments of  error.  These  instructions  were  suf- 
ficiently covered  by  the  main  charge. 

Nor  was  it  error  to  permit  the  witness 
Ross  Clark  to  testify  to  the  amount  and  val- 
ue of  crops  raised  by  him  in  1903  and  1904 
in  Victoria  county  upon  land  situated  some 
30  miles  distant  from  that  of  appellees.  It 
was  shown  that  the  lands  were  practically 
the  same  as  to  character  and  fertility,  and 
the  testimony  was  admissible  to  show  what 
the  yield  on  appellees'  land  would  probably 
have  been  during  said  years  had  the  pump- 
ing plant  been  such  as  to  have  afforded  a 
susadent  supply  of  water  for  irrigation. 

We  have  examined  the  other  assignments 
presented  by  appellant  and  are  of  the  opin- 
ion that  no  reversible  errors  are  shown  up- 
on this  appeal  except  that  raised  by  the  first 
and  second  assignments;  and  for  the  error 
indicated  the  Judgment  of  the  court  below 
will  be  reversed,  and  the  cause  remanded  for 
a  new  trial,  unless  the  appellees  shall  with- 
in 20  days  from  December  9,  1909,  file  In  this 
court  a  remittitur  of  $300.42,  and  in  such 
event  the  Judgment  of  the  court  below  will 
be  affirmed. 


STEOER  et  al.  y.  BARRETT,  t 
(Court   of  Civil   Appeals   of  Texas.     Dec.    23, 
1909.     Rehearing  Denied  Jan.  13,  1910.) 

1.  Appeal  and  Ebbob  (J  1001*)— Vebdict— 

CONCLCSIVENESS. 

A  verdict  supported  by  anfficient  evidence 
is  conclusive  on  appeal. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  3928-3934;  Dec.  Dig.  f 
1001.*] 

2.  Appeal  and   Ebrok  ({  1070»)  —  Speciai. 
Findings  Disreoabded  bt  Coubt. 

Where  the  findings  of  the  jury  on  all  the 
issues  and  all  the  items  of  damages  were  sepa- 
rate and  distinct,  the  action  of  the  court  in 
denying  recovery  on  a  specified  item  cured 
errors  as  to  that  item  committed  during  the 
trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S8  4231-4233;  Dec.  Dig.  t 
1070.»] 

8.  Daicaoes  (i  228*)— REMi'rmuB. 

A  remittitur  of  special  damages  cures  er> 
rors  in  respect  thereto  occurring  in  the  trial. 

[Ed.  Note. — ITor  other  cases,  see  Damages, 
Cent  Dig.  IS  576-579;    Dec.  Dig.  g  228.*] 

4.  Trial  (S  365*)  — Special  Findings  — Na- 
ture. 

Findings  of  the  jury  on  special  issues  should 
be  treated  as  in  chancery  practice,  and  the  court 
may  set  aside  any  particular  finding  of  damages 
as  not  being  legally  recoverable,  ana  accept  and 
base  the  judgment  on  the  remaining  findings. 

[E^.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  365.*] 
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&  Mastbb  ajid  Skbtart  ((  318*)— "Independ- 

sxi  CowraAcroR." 

Where  the  operator  of  a  corniheller  em- 
plorrd  the  ovner  of  a  traction  engine  to  assist 
)D  shelling  com  and  to  furnish  power  for  the 
work  at  a  specific  som  per  da;  for  the  use 
of  the  engines  and  for  his  services,  the  own- 
er being  subject  to  the  orders  of  the  oper- 
ator and  liable  to  be  discharged  at  any  time, 
the  owner  was  not  an  "independent  contractor,' 
bat  was  the  servant  of  the  operator,  for  whose 
acts  the  operator  was  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  S  1237;    Dec.  Dig.  §  318.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  4,  pp.  3542,  3543:    vol.  8,  p.  7686.] 

C.  Afpeai.  and   Ebror  (8   1068*)— Habmuess 

ESEOR— EBRONEOUS  iRSTRCCnONS. 

■Where  the  jury  returned  the  only  verdict 
that  could  have  been  rendered  legally,  the  er- 
ror in  a  charge  submitting  an  issue  was  not 
reversible. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4227;   Dec.  Dig.  t  1068.*] 

7.  Trespass  (|  14*)— Injtjbt  to  Pboperit— 

Xjabiuit. 

One  trespassing  on  the  land  of  another  b^ 
natiotting  an  engine  thereon  and  operating  it 
for  his  own  benefit  is  liable  for  the  destruction 
of  property  by  fire  set  by  sparks  from  the  en- 
EiDe.  irrespective  of  his  negligence. 

[Ed.  Note. — For  other  cases,  see  Trespasa, 
Dec  Dig.  f  14.*] 

S.  IuNDU>BD  AND  Tenant  ({  75*)— Sale  ot 

Leaseboi,d. 
A  leasehold  cannot  be  sold  withoat  the  con- 
sent of  the  landlord,  and  it  has  no  market  value. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  iS  222-229;  Dec  Dig. 
i  75.*] 

9.  Tbespass  (I  60*)— Destruction  of  Prop- 
EBTT— Meabxtbe  Or  Dahaoes  to  Lessee. 

In  an  action  against  trespassers  for  the 
dtstmction  by  fire  of  improvements  of  a  lessee 
on  leased  premises,  under  a  lease  providing  that 
the  leasehold  shall  not  be  assigned  or  sublet, 
the  court,  in  the  absence  of  proof  to  the  con- 
trary, may  assume  that  the  property  has  no 
market  value,  and  may  confine  the  jury  in 
determining  tne  damages  to  fair,  actual  value. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Dec.  Dig.  I  30.*] 

10.  Davaoes    (S   69*)— Tntebest-Tobts— De- 
struction OF  Pbopebtt. 

One  Euin^  for  the  negligent  destruction  of 
property  by  fire  may  recover  interest  from  the 
date  of  the  loss. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  137-140;  Dec.  Dig.  {  69.*] 

11.  TsiAi,  (I  351*)  —  Special  Verdict  —  Re- 
QfEsi^NECESsmr— Findings  of  ConsT. 

In  the  absence  of  any  request  that  the 
jury  make  the  finding,  the  court  may,  under  the 
•tatnte  relating  to  special  verdicts,  make  a  find- 
ing of  interest  on  the  damages  awarded  by  the 
jary  maUng  separate  and  distinct  findings  on 
ill  items  of  damages. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Kg.  H  834-839;  Dec  Dig.  |  851.*] 

12.  APPCAI.  AMD  ESROB  ({  1028*)— Habiii,ess 
Error. 

Where  the  evidence,  in  an  action  for  the 
Ims  of  property  by  fire,  showed  negligence  in 
letthig  the  fire  and  authorized  a  judgment  on 
that  ground,  the  error,  if  any,  on  the  issue  of 
promiM  to  indemnify  against  loss,  was  not  re- 
Tenible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4084:   Dec  Dig.  g  f02a*] 


Appeal  from  District  Court,  Fannin  Coun- 
ty ;  Ben  H.  Denton,  Judge. 

Action  by  W.  L.  Barrett  against  J.  P.  Steg- 
er  and  others.  From  a  Judgment  for  plain- 
tiff,  defeudantis  appeal.    Affirmed. 

On  October  14,  1908,  certain  buildings  and 
personal  property  therein,  owned  by  appellee 
and  located  on  certain  premises  leased  by 
him  for  a  term  of  years  from  the  true  owner, 
were  destroyed  by  fire.  He  sued  appellants 
for  their  value,  claiming  that  they  negligent- 
ly and  wrongfully  entered  as  trespassers  on 
Us  premises,  and,  over  his  continued  objec- 
tion and  without  bis  consent  at  and  before 
the  injury,  located  and  operated  thereon  a 
traction  steam  engine,  whldi  was  not  equip- 
ped with  any  sparlc  arres'ter  or  other  reason- 
ably sufficient  means  to  prevent  the  escape 
of  fire  or  sparks  therefrom,  and  negligently 
operating  the  engine  caused  It  to  emit  fire 
and  sparks,  which  set  fire  to  and  destroyed 
his  property.  Appellants  answered  by  gener- 
al denial,  plea  of  contributory  negligence, 
and  a  want  of  liability  because  the  Injury 
was  not  caused  by  their  act,  but  by  the  act  of 
an  Independent  contractor.  The  case  was 
tried  to  a  Jury,  and  upon  their  special  find- 
ings a  Judgment  was  entered  for  appellee. 

The  findings  of  the  Jury  on  all  Issues  of 
the  case  being  adverse  to  appellants,  and 
their  findings  being  supported  by  sufficient 
testimony  In  the  record,  we  are  bound  by 
such  findings,  as  being  within  the  function  of 
the  Jury.  As  found  by  the  Jury,  and  such 
findings  here  are  sustained  In  deference  to 
their  verdict,  the  appellee's  property  was  de- 
stroyed by  fire  by  means  of  sparks  emitted 
from  the  traction  steam  engine  wrongfully 
placed  at  the  time  on  appellee's  premises  by 
appellants,  and  negligently  equipped,  as  hav- 
ing no  spark  arrester  or  other  reasonably 
safe  means  of  preventing  the  escape  there- 
from of  live  sparks,  and  negligently  operated 
In  such  condition  by  appellants  through  their 
servant,  Jim  James,  In  charge  thereof.  The 
appellants,  as  found  by  the  Jury  and  support- 
ed by  the  evidence,  at  the  time  of  the  Injury 
were  upon  appellee's  premises,  and  bad  sta- 
tioned and  were  operating  for  their  benefit 
and  use  the  traction  engine  In  question  there- 
on, without  appellee's  consent  or  permission 
and  over  his  continued  protest  and  objection 
and  Insistence  of  its  removal,  and  the  finding 
Is  supported  that  appellee  was  not  guilty  of 
negligence  proximately  causing  the  Injury, 
and  the  amount  of  the  Judgment  Is  sustained 
by  the  evidence. 

B.  It.  Agnew  and  Thurmond  &  Steger.  for 
appellants.  McOrady  &  McMahon,  for  ap- 
pellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
Appellants  by  several  assignments,  1,  2,  6,  11, 
21,  and  22,  here  grouped  by  ns  for  rnllng, 
complain  of  the  rulings  of  the  court  In  re- 
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«pect  to  tbe  claim  of  appellee  for  damages 
tot  the  lessened  valne  of  his  leasehold  and  its 
use  to  him  because  of  the  destruction  of  the 
buildings  thereon.  The  court  submitted  spe- 
■cial  Issues  to  the  jury,  and  their  findings  on 
all  Issues  and  items  of  damages  were  sepa- 
rate and  distinct  findings.  The  Jury's  find- 
ings on  the  lessened  value  and  use  of  the 
leasehold  were  by  the  court,  when  he  entered 
the  Judgment,  excluded  and  not  allowed  as 
«  recovery  to  appellee.  This  final  action  of 
tbe  court  was  tantamount  to  a  finding  in 
favor  of  appellants  on  this  particular  item  of 
-damage  claimed  by  appellee,  and  operated, 
we  think,  to  cure  all  errors,  if  errors,  in  re- 
spect to  the  questions  presented  on  tills  ap- 
peal,  and  no  injury,  by  the  rulings,  could  be 
held  in  the  case  to  result  to  appellants.  The 
finding  being  separate  and  itself  definite,  and 
A  recovery  therefor  being  denied,  it  eliminat- 
ed previous  errors  in  respect  thereto,  as  much 
80  as  remittitur  would  in  cases  of  excessive 
-damages.  It  is  the  established  rule  that  a 
remittitur  of  special  damages  cures  all  errors 
In  respect  thereto  occurring  in  the  trial.  The 
«ourt  in  this  case  had  the  power  to  set  aside 
:and  hold  for  naught  this  particular  finding  of 
damages  by  the  Jury,  as  being  in  his  opinion 
not  legally  recoverable,  and  to  accept  and 
then  base  the  Judgment  on  the  remaining 
findings  of  the  Jury.  Findings  on  special  is- 
sues are  unlike  a  general  verdict  We  quote: 
"Findings  of  a  Jury  upon  special  Issues  are 
not  to  be  regarded  in  the  light  of  a  verdict, 
but  should  be  treated  as  in  chancery  prac- 
tice."   Adkins  V.  Ware,  35  Tex.  577. 

The  appellants  plead  that  Jim  James  own- 
•ed,  operated,  and  controlled  the  engine  under 
An  independent  contract  with  them,  and  that 
they  had  no  control,  and  were  not  responsible 
for  his  acts  or  omissions.  Appellants  by  their 
ithlrd,  eighth,  twelfth,  and  fifteenth  assign- 
ments contend,  in  effect,  that  in  the  case 
■James,  as  a  matter  of  law,  was  an  independ- 
•ent  contractor,  and  not  a  servant  of  appel- 
lants. By  the  tenth  assignment  it  is  claimed 
the  issue  submitted  to  the  Jury  in  this  respect 
•was  as  worded  erroneous.  The  court  submit- 
ted to  the  Jury  the  finding  as  to  whether 
James  was  an  Independent  contractor  with 
appellants,  and  they  found  in  the  negative. 
The  evidence  shows  without  conflict  that  ap- 
pellants were  using  a  gasoline  engine  for  pow- 
er in  shelling  corn  at  their  sheller,  and  It 
would  not  properly  do  the  work.  Until  they 
•could  get  other  power  of  their  own,  they  em- 
ployed Jim  James,  the  owner  of  the  traction 
•engine  in  question,  to  assist  in  shelling  the 
corn  and  to  furnish  the  power  and  do  the 
work,  agreeing  to  pay  him  |3  per  day  for  tbe 
use  of  tbe  engine  and  for  bis  services,  and 
appellants  agreeing  to  furnish  fuel  and  wa- 
ter. Appellants  placed  the  engine  on  appel- 
lee's premises.  Tbe  employment  of  James 
was  not  for  any  special  time,  but  at  the  op- 
tion of  appellants  by  the  day.  It  would  not 
liave  been  error,  we  think,  for  the  court  to 
have  held,  as  a  matter  of  law,  the  evidence 


being  conclusive,  that  James  In  operating  the 
engine  was  the  servant  of  appellants,  acting 
within  the  scope  of  his  authority,  and  for 
whose  acts  in  the  case  appellants  would  be 
liable.  Railway  Co.  v.  Couch,  121  S.  W.  189; 
O'Neill  V.  Blase,  94  Mo.  App.  648,  68  S.  W. 
764 ;  26  Cyc.  1548,  note  19.  He  was  laboring 
by  the  day,  assisting  them  in  shelling  their 
corn,  subject  to  their  orders,  liable  to  be  dis- 
charged at  any  time,  and  working  at  their 
will.  In  view  of  the  other  facts,  his  owner- 
ship of  the  engine  becomes  immaterial.  Ap- 
pellants furnished  the  water  and  fuel,  and  di- 
rected him  when  and  where  to  operate  it  If 
the  issue  submitted  to  the  Jury  as  worded 
was  erroneous  as  assuming  that  James  was 
a  servant  of  appellants,  it  was  not  reversible 
error,  as  no  other  finding,  we  think,  could 
legally  have  been  returned.  This,  therefore, 
is  sufficient  answer  to  the  assignments,  and 
they  are  overruled.  Even  if  n^Ugence  in 
the  case  had  not  been  shown,  which  we  think 
has  clearly  been  done,  appellants  being  tres- 
passers, as  it  appears,  on  tbe  premises  of  ap- 
pellee, they  might  be  held  liable  in  the  case, 
regardless  of  their  or  James'  negligence. 
Wood  V.  Pacolet,  80  S.  O.  47,  61  S.  E.  95; 
Tlffln  V.  McCormack,  34  Ohio  St  638,  32  Am. 
Eep.  408.  .See  Frazier  v.  Bedford,  66  S.  W. 
573;  Railway  Co.  v.  Dooley,  85  Tex.  Civ. 
App.  364,  80  S.  W.  566. 

By  the  fourth  assignment  It  is  contended 
that  the  court  erred  in  refusing  the  qieclal 
charge  instructing  the  Jury  that  "the  meas- 
ure of  plaintiff's  damage  by  loss  of  his  im- 
provements was  fair  market  value  at  the 
time  they  were  burned,  or,  if  they  had  no 
market  value,  then  their  falr'yalue  to  him." 
The  court  Instructed  the  Jury  to  ascertain 
and  find  from  the  evidence  the  "fair  actual 
valne"  on  the  day  of  the  burning  of  tbe 
buildings.  The  improvements  were  located 
on  leased  premises,  as  it  appears.  The  lease 
contract  in  evidence  expressly  provided  that 
the  leasehold  should  not  be  assigned  or  sub- 
let As  a  matter  of  law,  a  leasehold  cannot 
be  sold  without  the  consent  of  the  landlord, 
and  consequently  has  no  market  value.  Mos- 
er  V.  Tucker,  87  Tex.  94,  2d  S.  W.  1044. 
Such  things  are  not  usually  sold  on  the 
market.  ■  In  the  absence  of  proof  to  the  con- 
trary, as  in  this  case,  the  court  was  author- 
ized, as  a  matter  of  law,  we  think,  to  assume 
that  such  property  has  no  market  value;  and 
in  confining  the  Jury  to  "fair  actual  value" 
the  charge  was  in  accordance  with  the  evi- 
dence, and  there  was  no  reversible  error  in 
refusing  the  special  charge.  Railway  Co.  v. 
Nicholson,  61  Tex.  550;  Sinclair  v.  Stanley, 
64  Tex.  67;  RaUway  Go.  v.  HoUiday,  65  Tex. 
S21. 

By  the  eighteenth  assignment  it  is  con- 
tended that  the  court  erred  in  allowing  in- 
terest on  the  Judgment,  because  the  Jury  did 
not  find  interest  in  their  verdict  Appellee 
prayed  for  interest  and  was  entitled  to  in- 
terest from  the  date  of  loss.  Watkins  y. 
Junker,  90  Tex.  684,  40  8.  W.  11.    Am  aa- 


Digitizedby  VjOOQIC 


Tex.) 


FIRST  NAT.  BANK  y.  ROBINSON. 


177 


thoriced  by  the  statute  relating  to  special 
TenllctB,  the  court  was  authorized  to  make 
the  finding  of  interest  in  the  absence,  as  In 
this  case,  of  a  request  on  the  part  of  appel- 
lants to  have  the  jnry  make  the  finding.  In 
the  absence  of  a  request  on  the  part  of  ap- 
pellants for  such  finding,  there  was  no  re- 
Tersible  error.  Moore  v.  Plerson,  100  Tex. 
113.  94  8.  W.  1132. 

The  fifth  and  thirteenth  assignments  are 
overmled.  Even  if  it  should  be  held  that 
appdlants'  promise  to  indemnify  against  loss 
for  being  allowed  to  remain  on  the  premises, 
If  made,  would  not  estop  them  from  showing 
a  want  of  liability,  yet  the  errors  assigned 
in  this  respect  could  not  operate  as  reversi- 
ble error,  because  the  evidence  clearly  es- 
tablishes negligence  and  authorizes  a  Judg- 
ment upon  that  ground,  and  without  the 
qoestion  of  their  promise  of  indemnity,  if 
aoy,  being  considered.  The  findings  on  the 
wreral  Issues  were  separate,  and  appellants 
defended  and  offered  evidence  on  the  ques- 
tion of  negligence,  and  were  not  deprived  of 
their  right  in  this  respect 

All  the  other  assignments  have  been  con- 
sidered, and  were  ord«ed  ovei-ruled. 

Tbe  Judgment  was  ordered  afllrmed. 


nBST  NAT.  BANK  OF  EAGLE  LAKE  v. 
ROBINSON. 

(Conrt  of  Civil   Appeals  of  Texas.     Nov.   24, 

1906.     On  Motion  for  Rehearing,  Jan.  12, 

1010.) 

1.  Bills  and  Notes  ({  254*)— Dischabob  or 
I.NDOBSEE — "Insolvency"  of  Makes. 

"Insolvency"  of  the  maker  of  a  note,  so 
><  to  excnae  the  holder  from  suing  thereon  at 
thp  request  of  the  indorser,  is  an  absence  of 
property  of  the  debtor  out  of  which  the  debt 
ran  he  made  by  execution. 

I  Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  {  254.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  4,  pp.  3647-3655 ;    vol.  8,  p.  7680.] 

2.  Bills  and  Notes  (f  516*)— Dischakox  of 
ISDOBSER— Insolvency— Evidence. 

In  an  action  by  the  holder  against  the  in- 
dorser of  a  note,  in  which  the  indorser  claim- 
«i  a  release  because  of  the  failure  to  sue  the 
maker,  evidence  held  sufficient  to  show  that 
thi>  maker  was  insolvent,  excusing  suit  by  the 
holder. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  f  516.*] 

On  Motion  for  Rehearing. 

i.  Evidence  (f  158*)— Secondaby  Evidence— 
I.xsoLVENCT— Petition  in  Bankbuptcy. 
To  show  that  a  person  is  insolvent,  sec- 
ondary evidence  that  oe  bad  filed  a  petition 
is  bankruptcy  and  tnmed  over  his  property 
to  the  trustees  is  improper. 

(Ed.  Note.— For  other  cases,  see  EiVldence, 
Dec.  Dig.  I  15a»] 

4.  Bills  and  Notes'  (J  462*)- Liability  of 

l500>8rai— iNSOLVUfOY    OF    MaKEB— PLBAD- 

no. 
In  an  action  by  tbe  bolder  of  a  note,  ma- 
tnring  September,    lOOT,  against   an   indorser 
wfthont  suing  the  maker,  the  petition  alleged 


that  the  maker  had  filed  a  petition  in  bank- 
mptcy  on  November  8,  1907,  and  was  adjudi* 
cated  insolvent  and  bankrupt  and  prayed  for  a 
judgment  arainst  the  indorser,  as  he  was  the 
only  party  thereto  who  was  then  solvent.  Beld, 
that  the  petition  sufficiently  alleged  the  in- 
solvency of  the  maker  at  the  time  of  maturity  of 
the  notes. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  i  462.*] 

6.  Pleading  (§  72*)— Statement  in  Pbayeb— 

EiFFECT    AS    ALLEOATION. 

Where  the  prayer  for  relief  in  a  petition 
contains  a  statement  of  the  fact  on  which  it  is 
intended  to  base  a  prayer  for  relief,  it  is  en- 
titled to  be  given  toe  force  and  eSect  of  an 
alle^tion. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Dec.  Dig.  {  72.*] 

6.  Exemptions  (§  40*)— Diamond  Ring. 

Under  the  statute  exempting  wearing  ap- 
parel, a  diamond  ring  worn  on  the  finger  is 
exempt  from  execution. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  {  45;    Dec.  Dig.  |  4a*] 

Appeal  from  Colorado  County  Court;  J.  J. 
Mansfield,  Judge. 

Action  by  the  First  National  Bank  of  Eagle 
Lake  against  S.  S.  Robinson  on  a  note.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  rendered. 

Strickland  &  Roos  and  Adkins  &  Green, 
for  appelant.  Carothers  &  Brown,  for  ap- 
pellee. 

JAMES,  C.  J.  The  action  Is  upon  a  note 
executed  by  R.  E.  Walker  and  J.  F.  Canaday 
payable  to  S.  S.  Robinson,  or  order,  for  $250, 
due  on  or  before  September  1,  1907,  which 
note  was  for  value  Indorsed  in  blank  by 
Robinson  to  tbe  bank  on  or  about  September 
11,  1907.  Tbe  bank  brought  this  action  on 
January  9,  1908,  against  Robinson,  alleging, 
among  other  things,  that  when  said  note  ma- 
tured Canaday  was  insolvent  and  a  nonresi- 
dent of  Texas,  and  that  Walker  had,  on  No- 
vember 8,  19(^  (meaning  November  8,  1907, 
as  clearly  appears  from  the  context),  filed  a 
petition  in  the  United  States  District  Court 
at  Houston  to  be  adjudicated  a  bankrupt 
and  was  by  said  court  adjudicated  insolvent 
and  a  bankrupt  The  prayer  was  for  Judg- 
ment against  the  defendant  Robinson.  The 
defendant  pleaded,  besides  a  general  denial, 
that  on  or  about  April  2,  1908,  he  required 
plaintiff  by  notice  In  writing  to  forthwith  In- 
stitute suit  on  the  note  and  against  Canaday 
and  Walker,  and  two  terms  of  the  county 
court  elapsed  without  any  suit  brought 
against  the  makers,  by  reason  of  which  the 
defendant  is  discharged  of  liability.  The 
court  found  as  facts  on  September  11,  1907, 
Robinson  Indorsed  and  sold  the  note  to  the 
bank,  and  that  in  April,  1908,  he  gave  the 
bank  the  written  notice  alleged,  and  that  two 
terms  of  tbe  county  court  having  Jurisdic- 
tion have  since  elapsed,  and  no  suit  has  been 
filed  as  required,  and  that  Walker  was  sol- 
vent at  the  time  of  the  maturity  of  the  note. 
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and  has  been  eolroit  at  all  times  since;  Up- 
on this  flncUiig  Judgment  was  rendered  for 
the  defendant.  The  court  made  no  finding 
as  to  Canaday,  which  was  unnecessary,  If 
Walker  was  solvent,  as  was  ascertained. 

There  Is  a  statement  of  facts,  and  we  think 
the  finding  as  to  the  "solvency"  of  Walker, 
as  that  term  Is  used  In  the  statute,  cannot 
be  sustained.  The  sense  In  which  the  term 
"Insolvency"  is  used  Is  defined  In  Smith  & 
Ck>.  V.  Ogerholm  to  be  the  absence  of  proper- 
ty of  the  debtor  out  of  which  a  debt  may  be 
made  by  execution.  Now,  Walker  testified, 
and  It  Is  an  undisputed  fact,  that  on  or  about 
November  7, 1907,  he  filed  a  petition  In  bank- 
ruptcy; that  he  had  turned  over  all  his 
property  to  the  trustees  In  bankruptcy,  and 
the  same  Is  still  In  their  hands.  Walker  fur- 
ther testified  that  at  the  time  of  the  trial  he 
had  about  80  head  of  cattle  which  were 
mortgaged  for  the  purchase  money,  but  this 
transaction  did  not  take  place  until  about 
July  1, 1908,  which  appears  to  have  been  long 
after  this  suit  was  filed.  Upon  the  above 
evidence.  Walker  was  clearly  insolvent  in 
the  meaning  of  the  statute,  and  defendant 
had  no  defense  tn  the  fact  that  Walker  had 
not  been  sued. 

As  to  Canaday,  ^e  judge  made  no  finding. 
As  to  him  Walker  testified  that  he  was  inti- 
mately acquainted  with  him  and  did  not 
know  of  any  property  that  he  had  then  or 
since  the  execution  of  the  note,  and  be  never 
had  any  property  that  witness  knew  of  ex- 
cept a  diamond  ring  which  he  wore,  and  that 
he  did  not  know  of  his  whereabouts,  except 
that  witness  had  received  two  letters  from 
him  from  Missouri.  The  witness  Stephens 
testified  that  Canaday  had  no  property  that 
he  could  find ;  that  he  bad  made  inquiry,  but 
could  not  find  any,  but  made  no  inquiries 
outside  of  Colorado  county;  that  his  residence 
was  unknown  to  witness.  '  Leeseman,  the 
county  clerk  of  Colorado  county,  testified  that 
he  had  examined  his  records  back  four  years, 
and  they  disclosed  no  property  in  the  name 
of  Canaday;  that  he  is  personally  acquaint- 
ed with  Canaday,  and  never  knew  or  heard 
of  his  owning  any  property  subject  to  exe- 
cution. Strickland  testified,  when  the  note 
was  placed  In  his  hands  for  collection,  that 
Canaday  was  not  in  Eagle  Lake,  and  had  not 
been  for  a  long  time;  that  witness  went  to 
Houston  looking  for  him  and  could  not  find 
him ;  that  his  residence  was  unknown  to  wit- 
ness ;  that  be  had  known  him  a  long  time  and 
never  knew  of  his  owning  any  property; 
that  he  had  made  Inquiry  of  Dr.  Norrls  if 
Canaday  had  any  property,  and  Norrls  re- 
plied that  be  did  not  know  of  any,  that  he 
had  a  debt  against  him,  and  he  bad  never 
been  able  to  collect  it;  also  of  Frank  Ste- 
phens, whose  reply  was  the  same  as  that  of 
Norris ;  and  he  had  made  Inquiry  of  others, 
and  all  told  him  that  they  did  not  know  of 
any  property  that  Canaday  had. 

The  above  is  all  of  the  testimony  on  the 
subject,  and,  though  the  judge  made  no  find- 


ing thereon,  there  Is  no  room  for  any  other 
finding  than  that  Canaday  was  insolvent  or 
notoriously  so  at  all  times.  The  diamond 
ring  worn  by  liim  was  exempt  from  ocecution 
under  the  statute,  in  our  bpinion. 

We  conclude  that  the  Judgment  should  be 
reversed,  and  judgment  rendered  here  in 
favor  of  appellant  on  the  note. 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

It  is  claimed  by  appellee  that  there  was 
no  legal  evidence  that  Walker  was  insolvent, 
and  that  the  court  correctly  found  that  be 
was  solvent  He  says  that  the  court  ruled 
out  the  documentary  evidence  offered  by  Rob- 
inson to  prove  that  Walker  filed  a  petition  in 
bankruptcy  and  was  adjudicated  a  bankrupt. 
This  ruling,  we  find,  was  made,  and  the  docu- 
ments excluded ;  the  court  sustaining  certain 
objections  thereto. 

However,  Walker  testified  as  set  forth  In 
the  main  opinion,  consisting  of  his  statemait 
that  he,  on  or  about  November  7,  1907,  filed 
a  petition  in  bankruptcy ;  that  he  turned 
over  all  his  property  to  trustees  In  bank- 
ruptcy; that  the  same  was  still  In  tbelr. 
hands ;  that  his  property  amounted  to  about 
$65,000,  and  his  liabilities  to  about  Hl.OOO; 
that  he  bas  now  about  80  head  of  cattle; 
that  he  borrowed  the  money  from  Mrs. 
Stafford  to  buy  them  with,  about  'July  1. 
1908,  and  gave  her  a  mortgage  on  them ;  and 
that  said  cattle  are  the  only  property  he  bas 
had  since  the  filing  of  his  petition  for  bank- 
ruptcy. 

It  appears  from  the  record  that  appellee 
objected  to  certain  of  the  above  testimony  of 
Walker,  and  his  objections  were  overruled. 
The  objections  went  to  so  muCh  of  bis  testi- 
mony as  stated  that  he  had  filed  a  petition  in 
bankruptcy  in  the  federal  court  at  Houston 
on  or  about  November  7,  1907,  and,  as  stated, 
that  he  had  turned  his  property  over  to  trus- 
tees In  bankruptcy,  and  same  is  still  in  tbelr 
hands.  Appellee  claims  that  said  facts  should 
have  been  shown  by  certified  copies  from  the 
proper  court,  and  not  by  this  secondary  evi- 
dence; and  In  connection  with  this  motion 
asserts  that,  although  the  court  admitted  the 
evidence,  when  it  came  to  rendering  judg- 
ment, it  practically  excluded  it  from  consid- 
eration. The  record  does  not  show  this.  It 
probably  was  Improper  to  admit  secondary 
evidence  of  the  petition  In  bankruptcy,  and 
that  Walker  bad  turned  over  his  property  to 
trustees  in  bankruptcy.  But  in  reference  to 
his  solvency  Walker  testified  to  more  than 
said  two  facts,  and  outside  of  those  facts  his 
testimony  was  not  objected  to  and  not  contro- 
verted. It  certainly  was  proper  for  him  to 
testify  that  from  on  oi  about  November  7. 
1907,  an  Interest  in  certain  cattle,  which  he 
obtained  alKtut  July  1,  1908,  was  the  only 
property  he  had.  If  we  eliminate  his  state- 
ment so  far  as  it  refers  to  the  petition  in 
bankruptcy  and  the  transfer  to  trustees,  and 
adopt  what  was  left,  there  vms  sufficient  left 
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to  ahow  that  he  was  without  any  property  at 
the  date  material  In  this  case,  and  this,  as 
before  stated,  would  be  uncontroverted.  But 
appellee's  brief.  In  order  ta  show  us  that 
Walker  was  solvent  and  the  finding  of  the 
court  Eupimrted,  cltea  and  relies  upon  what 
Walker  stated  concerning  his  bankruptcy. 
This  is  a  quotation  from  the  brief :  "Walker 
testified  that  on  November  7,  1907,  he  filed  a 
Tolnntary  petition  in  bankruptcy,  and  that 
his  property  then  amounted  to  about  $65,000, 
Willie  his  debts  amounted  to  about  $41,000. 
That  about  July  1,  1908,  he  owned  £K)  head 
of  cattle  which  were  mortgaged  for  an 
amount  not  stated."  It  Is  evident  that  the 
court  did  not  ignore  this  testimony  as  claim- 
ed, but  that  It  based  its  finding  of  Walker's 
solvency  upon  it.  Just  as  appellant  has  un- 
dertakea  In  his  brief  to  support  the  finding. 
Whether  it  be  considered,  or  not,  the  result 
la  that  Walker  appeared  to  be  insolvent  at 
the  material  date,  and  this  was  the  only  find- 
ing warranted. 

We  ttilnk  there  Is  in  plaintiff's  pleadings 
allegation  tliat  the  makers  of  this  note  were 
InsolTent  at  all  material  dates.  The  date  of 
the  maturity  of  the  note  as  extended  appears 
to  have  been  on  or  about  January  1,  1908. 
The  salt  was  filed  January  9,  1908.  The  orig- 
taial  petition  is  not  In  the  record,  and  we  do 
not  know  what  it  alleged.  Tbe  amended  petl- 
tioD  on  wlilch  the  trial  was  had  was  filed 
Jnly  21,  190&  It  alleged,  as  to  Walker,  that 
on  the  8th  of  -November,  1907,  he  filed  a  pe- 
tition In  bankruptcy  and  was  adjudicated  In- 
aolvent  and  a  bankrupt  This  was  Intended 
to  be  and  was  practically  an  allegation  that 
he  was  Insolvent  at  that  time.  The  prayer 
nf  the  same  pleading  asked  for  Judgment 
against  Robinson,  "as  he  is  the  only  party 
thereto  who  is  now  solvent"  While  this  oc- 
cnrs '  in  the  prayer,  it  is  nevertheless  the 
gtatement  of  a  fact  upon  which  it  -was  in- 
tended to  base  a  prayer  for  relief,  and  it  is 
entitled  to  be  given  the  force  and  effect  of 
an  allegation.  The  supplemental  petition,  as 
we  construe  It,  contains  a  direct  allegation  of 
fact  that  Walker  was  actually  and  notorious- 
ly insolvent  at  the  time  of  the  maturity  of 
tbe  note  as  extended.  The  same  is  equally 
andicable  to  Canaday. 

Appellee  endeavors  to  show  that  this  sup- 
plemental petition  contained  only  matters  of 
demurrer  and  no  allegatioiis  of  facts.  The 
rarious  facts  set  up  and  stated  in  this  sup- 
plemental petition  were  evidently  intended  to 
meet  the  allegations  in  clause  3  of  the  an- 
swer, and,  this  being  so,  we  regard  the  form 
in  which  the  pleading  was  drawn  as  wholly 
Immaterial.  It  closed  with  a  prayer,  not 
merely  that  the  daose  be  stricken  out,  but 
that  "said  clause  be  stricken  out,  and  ttiat 
plabitiff  recover  Judgment  as  prayed  for." 

At  to  Canaday  having  a  diamond  ring 
wbidi  he  wore,  we  fail  to  appreciate  the  rea- 
aonlng  which  would  subject  It  to  execution. 


If  worn  by  the  owner,  it  was  a  constituent 
part  of  his  attire,  and  in  our  Judgment  is 
within  what  the  Legislature  meant  to  include 
by  the  term  "wearing  apparel."  Rings  are 
customarily  worn,  and  under  appellee's  the- 
ory of  the  exemption  a  sheriff  with  an  execu- 
tion could  remove  the  pendants  from  a  lady's 
ears,  or  a  badge  from  the  veteran's  coat 
Motion  overruled. 


INTEJUNATIONAIi  &  O.  N.  RT.  CO   ▼. 

KENT.t 

(Court  of  Civil   Appeals  of  Texas.     Dec.   18, 

1909.     Rehearing  Denied  Jan.  8,  1910.) 

1.  RAII.B0AD8  ({  282*)— INJUBIGS   TO   PEBB0N3 

AT  Station8--Contributoby  Negligence. 
In  an  action  for  injuries  to  plaintiff,  struck 
by  a  bauage  truck  on  defendant's  depot  plat- 
form, evidence  held  sufficient  to  make  the  ques- 
tion of  his  contributory  negligence  one  for  the 
jury. 

[Eid.  Note.— For  other  casea,  see  Railroads, 
Cent  Dig.  i  917;    Dec.  DlgTS  282.*] 

2.  RAII.BOADS  ({  278*)— IRJTTBIES  TO   PEBSOHS 

at   Stations— Assumption   or  Risk. 

Where  the  plaintiff,  a  hotel  keeper,  was  In- 
jured while  standing  on  defendant's  depot  plat- 
form, with  the  knowledge  and  consent  of  de- 
fendant's servants,  as  had  been  his  custom  for 
15  months,  to  solicit  custom  for  his  hotel,  by 
being  struck  In  the  back  by  a  loaded  baggage 
truck  pushed  rapidly  through  the  crowd,  he 
cannot  be  held  to  have  assumed  the  risk,  where 
he  had  never  seen  the  truck  moved  at  that 
time  or  in  that  manner  before. 

[Eld.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  Si  891-900;   Dec.  Dig.  S  27&*] 

3.  Railboads  (I  274*)— Operation— INJTTBIES 
TO  Pebsonb  at  Stations. 

Where  a  hotel  keeper  was  on  defendant's 
depot  platform,  with  the  knowledge  and  consent 
of  the  railway  companj^'s  employes,  as  had  been 
his  custom  for  some  time,  to  Bolicit  custom  for 
his  hotel,  it  waa  the  duty  of  the  employes  to 
exercise  ordinary  care  to  prevent  injuring  him. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  868-872;    Dec.  IMg.  {  274.*] 

Appeal  from  District  Court,  Hill  County; 
W.  O.  Wear,  Judge. 

Action  by  H.  S.  Kent  against  the  Interna- 
tional &  Great  Northern  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.  Affirmed. 

King  &  Morris  and  Baker  dc  Baker,  for  ap- 
pellant   Frazler  &  Shurtleff,  for  appellee. 

TALBOT,  J.  Ap];)ellee,  Kent,  sued  the  ap- 
pellant to  recover  damages  for  personal  in- 
juries inflicted  upon  him  while  he  was  on 
appellant's  depot  platform  at  the  town  of 
Mertens  in  Hill  county,  Tex.,  through  the 
negligence  of  one  of  appellant's  servants. 
Tbe  defendant  answered  by  general  demur- 
rer, general  denial,  contributory  negligence, 
assumed  risk,  and  that  appellee's  injuries 
were  the  result  of  an  accident  The  case 
was  tried  before  a  Jury,  and  verdict  and 
Judgment  rendered  in  favor  of  appellee  for 
the  sum  of  $6,200,  from  which  appellant  pros- 
ecutes this  appeal. 


•For  otbar 


topic  and  •action  NUMBBR  In  l>ec.  ft  Am.  Digs.  ISVt  to  date,  *  Keporter  IndazM 
tWrtt  of  error  denied  t>y  Supreme  Court. 
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The  material  facts  are  as  follows:  Appel- 
lee was  the  proprietor  of  a  hotel  in  the  town 
of  Mertens,  and  regularly,  tor  15  or  16 
months  prior  to  bis  Injuries,  bad  been  in 
the  habit  of  going  upon  appellant's  depot 
platform  at  said  town  in  company  with  his 
customers  to  assist  them  in  getting  off  on 
appellant's  trains,  to  solicit  customers  from 
incoming  trains,  and  to  conduct  them  to  his 
hotel.  This  habitual  use  of  appellant's  plat- 
form by  appellee  was  without  any  objection 
whatever  on  its  part,  but  imowingly  permit- 
ted and  acquiesced  in.  On  the  night  of  De- 
cember SI,  1907,  pursuant  to  the  custom  stat- 
ed, appellee  went  to  appellant's  said  depot  In 
company  with  one  of  his  guests,  assisting  in 
carrying  his  baggage,  who  intended  to  and 
did  become  a  passenger  of  appellant;  and 
while  standing  on  the  platform.  Just  imme- 
diately after  the  arrival  of  one  of  appel- 
lant's passenger  trains,  soliciting,  or  for  the 
purpose  of  soliciting  guests  for  his  hotel,  ap- 
pellee was  struck  in  the  small  of  the  back 
with  the  end  of  a  heavily  loaded  truck,  or 
by  the  baggage  or  boxes  on  the  truck,  and 
knocked  down  and  seriously  injured.  The 
truck  at  the  time  appellee  was  struck  was 
being  rapidly  pushed  backwards  by  one  of 
appellant's  agents  engaged  in  the  perform- 
ance of  the  railway  company's  business,  and 
through  quite  a  crowd  of  people  standing  or 
walking  on  the  platform.  Appellant  was 
guilty  of  negligence  in  pushing  the  truck 
against  appellee  in  the  manner  stated,  and 
as  the  proximate  result  thereof  appellee  re- 
ceived a  gash  or  cut  in  his  forehead,  extend- 
ing to  the  bone,  and  a  very  serious  and  prob- 
ably permanent  injury  to  his  spinal  column. 
The  appellee  was  not  guilty  of  contributory 
negligence,  nor  did  he  assume  the  risk  of  the 
injuries  received. 

Appellant's  first  assignment  of  error  com- 
plains that  the  court  erred  in  refusing  to  give 
the  following  instruction:  "It  appearing 
from  the  evidence  in  this  case  that  the  plain- 
tiff is  guilty  of  contributory  negligence,  as 
a  matter  of  law,  you  will  find  for  the  defend- 
ant" From  the  record  it  appears  that  this 
charge  was  given,  but  evidently  the  indorse- 
ment thereon  to  that  effect  is  a  clerical  er- 
ror of  the  clerk,  and  we  shall  treat  it  as  hav- 
ing been  refused.  It  is  so  treated  by  the 
briefs  of  both  parties.  The  charge  seems  to 
have  been  predicated  upon  the  authority  of 
the  case  of  Railway  Company  v.  Edwards, 
100  Tex.  24,  93  S.  W.  106,  and  the  statement 
of  the  appellee  in  which  he  said:  "I  had  been 
going  there  In  that  same  business  between 
fifteen  and  eighteen  months.  They  had  the 
same  lights  there  that  night  they  usually 
had.  I  knew  that.  The  car  afforded  very 
little  light  on  the  outside  of  the  car.  It  af- 
forded some  light.  I  also  knew  that  Mr. 
Dew  was  In  the  habit  of  backing  the  trucks 
after  loading  them.  If  I  had  been  looking 
for  the  trucks  I  suppose  I  could  have  seen 
them,  and  if  I  had  been  listening  tor  the 
trucks  I  could  have  heard  them.    I  knew  It 


was  dark.  I  had  a  lantern  and  I  knew  the 
agent  had  a  lantern.  Mr.  Morris  Dew  bad. 
been  there  four,  or  five,  or  sis  months,  don't 
know  how  long.  I  had  seen  him  handle 
those  same  trucks  before  in  the  same  way 
frequently."  In  addition,  however,  to  the 
testimony  quoted,  appellee  testified:  "I  said 
that  I  had  seen  those  trucks  backed  there 
by  Mr.  Dew  many  times  before.  I  had  never 
seen  the  trucks  backed  there  while  the  train 
was  still  standing  there,  and  the  crowd  still 
there  on  the  platform.  It  waited  until  the 
train  had  left  At  that  time  the  trucks  were 
loaded  with  trunks  and  baggage  and  express. 
The  train  was  standing  there  at  that  time, 
had  its  engine  headed  south.  The  train  was 
still  there  at  the  platform  at  that  time.  Mor- 
ris Dew  was  moving  the  trucks  north  at  the 
time  they  struck  me,  and  In  my  direction." 
The  case  is  dearly  distinguishable  from  the 
case  of  Railway  Co.  v.  Edwards,  supra.  It 
appears  from  the  opinion  in  the  latter  case 
that  EMwards  was  struck  by  the  engine  of  a 
passing  train  at  the  crossing  of  a  public 
country  road  over  the  railroad  and  the  evi- 
dence without  contradiction  showed  that  he 
walked  along  the  road  at  night  approaching 
the  railroad  obliquely,  with  his  side  toward 
it,  until  he  came  near  the  crossing  when  he 
turned  with  the  road  across  the  track  and 
was  struck  as  he  reached  the  center  thereof. 
The  train  was  visible  by  its  electric  head- 
light upon  a  straight  track  for  a  mile  or  more 
before  it  reached  the  crossing,  and  the  noise 
of  its  motion  was  plainly  audible.  Edwards 
admitted  that  before  stepping  on  the  track 
he  neither  looked  nor  listened  for  the  train, 
although  he  was  familiar  with  the  crossing 
and  knew  of  the  frequent  passing  of  trains, 
and  that  he  could  have  seen  and  heard  had 
he  done  so.  It  further  appears  that  Ed- 
wards relied  alone  upon  the  fact  that  the 
whistle  was  not  blown,  nor  the  bell  rung  as 
required  by  the  statute,  claiming  that  he  was 
listening  for  those  signals,  and  because  he 
did  not  hear  them,  did  not  look  for  the  train, 
nor  pay  any  attention  to  tl>e  noise  of  the 
train. 

In  this  state  of  the  record  the  Supreme 
Court,  after  stating  the  well-settled  rule  "that 
a  traveler  approaching  a  railroad  crossing 
must  exercise  ordinary  prudence  in  going  up- 
on the  track  to  see  that  he  may  do  so  with 
safety,"  held,  in  effect,  that  Edwards  exer- 
cised no  care  whatever  to  avoid  the  collision, 
and  offered  no  excuse  whatever  for  his  fail- 
ure to  do  so ;  that  "while  persons  using  a 
railway  crossing  have  the  right  to  expect 
that  the  law  requiring  signals  will  be  obeyed, 
this  Is  not  a  substitute  for  the  duty  of  exer- 
cising care  for  themselves  and  they  are  not 
excused  from  that  duty  by  the  fault  of  the 
other  party."  In  the  case  at  bar  appellee 
was  upon  appellant's  depot  platform,  at  the 
time  he  was  injured,  with  the  knowledge,  ac- 
quiescence, and  implied  permission  of  appel- 
lant, if  not  by  its  invitation,  soliciting  guests 
for  his  hotel  in  the  manner  and  way  in  which 


Digitized  by 


Google 


Tex.) 


INTERNATIONAL  *  G.  N.  RT.  CO.  ▼.  KENT. 


181 


It  had  been  done,  without  accident  or  injnry 
to  him  for  15  or  16  months.     He  had  never 
teta,  during  all  this  time,  the  truck  backed 
along  or  over  the  platform  while  the  crowd 
was  there  and  the  train  BtlU  standing  at  the 
depot  as  was  the  case  on  this  occasion ;   and 
especially  In  view  of  the  fact  that  a  number 
of  ai^lant'a  passengers  were  on  the  plat- 
form, to  whom  It  owed  the  highest  degree  of 
care  not  to  Injure,  the  moving  of  the  truck 
through  them  as  was  done,  was  not  to  be 
expected  by  appellee.    According  to  his  tes- 
timony the  work  of  moving  the  baggage,  ex- 
press, etc.,   on   the  trucks  previous   to  this 
time  had  been  done  after  the  people  at  the 
depot  had    dispersed   and  the   train    gone. 
From  the  testimony  of  Morris  Dew,  the  agent 
of  appellant  who  pushed  the  truck  against 
appellee.  It  may  fairly  be  Inferred  that  he 
was  moving  the  truck  at  an  unusual  time  and 
with  unusual  haste,  as  indicated  by  the  tes- 
timony of  appellee.    He  said,  "I  loaded  this 
five  hundred  or  six  hundred  pounds  on  that 
tmek  as  quick  as  I  could.    The  boys  were 
up  at  the  depot  waiting  for  me  to  get  through 
as  quidt   as   I   could,  and  go   with   them. 
•    •    *    I  and  the  other  boys  were  prepar- 
ing to  go  up  and  ring  the  school  bells  and 
church  bells,  and  ring  out  the  old  year,  when 
I  got  through  work.     I  was  trying  to  get 
through  my  work  as  quick  as  I  could  and  go 
with  them.    When  I  got  down  to  the  station 
there  I  found  the  train  was  twenty-five  min- 
utes late.     Just  as  soon  as  the  trucks  were 
loHded  I  backed  those  trucks  right  through 
the  crowd  of  people.    •    •    •    I  could  have. 
If  I  wanted  to  take  the  time,  pulled  the 
tmcks  around  and  pulled  them  through  the 
crowd.     In  pulling  the  trucks  that  way  I 
could  have  seen  whether  or  not  there  was 
anybody  In  the  way.    It  would  have  taken 
more  time  to  have  pulled  tbem  around.     I 
did  not  do  It  that  way  that  night    •    *    • 
I  knew  that  the  platform  was  a  place  where 
pe<9le  frequently  assembled  whenever  trains 
came  In."    Under  these  circumstances,  if  ap- 
pellee was   required   to  keep   a   lookout   to 
save  himself  from  being  struck  and  Injured 
by  the  truck,  of  which  we  have  grave  doubts, 
we  think  It  cannot  be  said,  as  a  matter  of 
law,  that  he  was  guilty  of  contributory  neg- 
ligence;  that  he  offered  no  such  excuse  for 
(ailing  to  look  and  listen  for  the  truck  as 
entitled  bim  to  have  the  question  of  whether 
or  not  he  was  guilty  of  negligence  proxi- 
mately contributing  to  his  injuries  submitted 
to  the  jury  for  their  determination.    Cham- 
bers V.  Dallas  Con.  Elec  St  Railway  Co., 
120  S.  W.  582. 

The  fourth  assignment  of  error  complains 
that  the  court  erred  In  refusing  to  instruct 
the  jury,  at  appellant's  request)  as  follows: 
"Yon  are  instructed  that  the  plalntifT,  H.  S. 
Kent  assumed  the  risk  of  being  Injured  at 
the  time  and  place  he  was  Injured,  and  tm- 
len  you  find  that  the  injury  was  intention- 
ally inflicted,  or  was  the  result  of  gross  neg- 
ligence, or  the  willful  or  reckless  disregard 


of  plaintiff's  presence,  you  will  find  for  the 
defendant"  We  think  this  charge  was  prop- 
erly refused.  Appellee  was,  at  least,  a  li- 
censee and  not  a  trespasser  upon  appellant's 
depot  platform.  He  had  notoriously,  and 
with  the  actual  knowledge,  permission,  and 
Implied  consent  of  appellant's  agents  In  con- 
trol of  said  platform  and  depot  house  at  Mer- 
tens,  constantly  sought  and  secured  upon 
said  platform  for  15  or  16  months,  from 
among  appellant's  passengers  arriving  there, 
guests  for  his  hotel.  From  such  permissive 
use  of  Its  platform,  appellee's  presence  there, 
at  the  time  he  was  injured,  for  the  purpose 
of  soliciting  customers,  could  reasonably  be 
expected  by  appellant's  agents,  and  they  owed 
him  the  duty  of  exercising  ordinary  care  to 
avoid  Injuring  him.  Especially  is  this  true 
since  appellee's  injuries  were  the  result  of 
the  active  negligence  of  appellant's  agent  in 
driving  the  truck  against  him,  and  not  the 
passive  negligence  of  failing  to  keep  its  plat- 
form in  a  safe  condition.  In  this  respect,  as 
well  as  in  the  fact  that  no  such  use  had  been 
made  of  its  premises  by  Post  with  the  rail- 
way company's  knowledge,  acquiescence,  or 
implied  consent,  as  was  made  by  appellee  of 
appellant's  platform,  the  case  is  clearly  un- 
like the  case  of  Post  v.  Texas  &  Pac.  Ry.  Co., 
decided  by  this  court  and  reported  in  23  S. 
W.  708.  In  that  case  it  did  not  appear  that 
Post  had  ever  been  to  the  railway  company's 
depot  before  the  night  he  was  injured  to  se- 
cure boarders,  and  while  it  was  shown  that 
he  was  there  at  the  invitation  of  an  employ^ 
of  the  company,  it  was  not  shown  that  it  was 
within  the  scope  of  such  employe's  agency  to 
invite  boarding  house  keepers  to  the  depot  to 
solicit  customers.  The  railway  company  bad 
constructed  a  platform  around  its  depot  about 
four  feet  high,  and,  In  leaving,  Post  fell 
from  it  and  was  injured.  In  affirming  the 
Judgment  of  the  district  court  this  court 
said:  "The  appellant  was  at  the  depot  solely 
on  his  own  business,  with  which  the  railway 
company  was  in  no  way  concerned,  and  was 
under  no  duty  to  appellant  (Post)  to  keep  its 
depot  in  a  safe  condition ;  ttiat  if  it  could  be 
said  appellant  was  at  the  depot  by  invitation 
of  the  railway  company's  agent  there  was 
nothing  to  show  that  such  Invitation  was 
within  the  scope  of  his  authority  so  as  to 
bind  the  company."  That  is  a  materially  dif- 
ferent case  from  the  one  now  before  us,  and 
the  principle  therein  announced  is  not  ap- 
plicable to  the  facts  of  the  present  case.  We 
have  not  discussed  the  case  from  the  stand- 
point, as  we  probably  might  safely  have  done, 
that  appellant's  depot  grounds,  by  reason  of 
the  general  use  to  which  they  are  appropri- 
ated, are  quasi  public,  and  that  inasmuch 
as  appellee  accompanied  one  of  bis  guests  to 
appellant's  depot,  who  intended  to  and  did 
become  a  passenger  of  appellant  for  the  pur- 
pose of  assisting  him  in  carrying  his  baggage 
and  to  see  bim  depart,  as  well  as  to  meet  and 
so  assist  such  customers,  as  be  might  secure, 
to  his  hotel,  he  was  as  rightfully  upon  the 
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platform  as  the  passengers  themiielves.  83 
Cya  762;  Tobln  v.  Portland,  etc.,  Ry.  Co., 
59  Me.  183,  8  Am.  Rep.  415.  We  have  pre- 
ferred to  rest  car  decision  upon  the  ground 
that  appellee  was  a  licensee,  under  soch  cir- 
cumstances, as  required  the  exercise  of  ordi- 
nary care  on  appellant's  part  not  to  injure 
blm.  However,  in  the  case  of  Tobln  v.  Rail- 
way Co.,  supra,  it  was  held  that  a  hackman 
carrying  passengers  to  the  railway  company's 
depot  for  transportation  and  aiding  them  to 
alight  upon  the  platform  of  the  company  was 
as  lawfully  on  the  platform  as  the  passengers 
alighting. 

The  assignment  that  the  verdict  is  excess- 
ive will  be  overruled.  The  evidence  is  suffi- 
cient to  warrant  the  conclusion  that  appel- 
lee by  the  negligence  of  appellant,  as  charged, 
not  only  received  a  severe  scalp  wound,  but 
a  serious  permanent  Injury  to  his  spinal  col- 
umn, which  has  and  will,  probably,  cause 
blm  much  physical  and  mental  pain,  and 
largely  impair  his  capacity  to  labor  and  earn 
money. 

We  have  found  no  reversible  error  in  the 
record,  and  the  Judgment  of  the  court  below 
iB  therefore  affirmed. 


lESSOFF  V.  GORDON. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  10, 
1009.) 

1.  Parent   and   Child   ({    13*)— Tons   of 
Cbiu). 

A  father  is  not  liable  for  the  torts  of  his 
child  committed  without  his  Icnowled^  or  con- 
sent and  not  in  the  courae  of  his  employment  of 
the  child. 

lEd.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  §S  146,  147 ;   Dec.  Dig.  {  13.*] 

2.  Parent  and   Child   (S   13*)— Tobts   or 
Child. 

A  father's  liability  for  the  acts  of  his  dild 
done  in  the  course  of  his  employment  of  the 
child  la  governed  by  the  rules  applicable  to  the 
relation  of  master  and  servant 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  H  146.  147;  Dec  Dig.  |  13.*] 

3.  MASTEB    and    SEBVANT    (f    302*)— lilABILI- 

TiEs  FOR  Injuries  to  Third  Person— Acts 

OF  Servant. 

A  master  is  not  liable  for  acts  of  bis  serv- 
ant which  are  unauthorized  and  not  within  the 
real  or  apparent  scope  of  the  employment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1217-1219;  Dec.  Dig.  { 
302.*] 

4.  Parent  and   Child    ({   13*)  — Tobtb   of 
Child. 

A  minor,  in  the  absence  of  his  father  and 
-without  his  knowledge  or  authority  and  against 
the  express  wishes  of  hia  mother,  attempted  to 
ven  a  cow  whicli  ran  into  plaintiff.  The  boy 
did  not  have  charge  of  the  cow  and  had  never 
attended  her,  except  to  feed  her  occasionally. 
Held,  that  his  acts  were  not  within  the  scope  of 
any  duty  or  service  so  as  to  render  the  father 
liable. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  »  146,  147 ;   Dec.  Dig.  f  la*] 


Appeal  from  District  Court,  Galveaton 
County;    Lewis  EMsher,  Judge. 

Action  by  Adelia  LessotC  against  S.  P.  Gor- 
don. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed.  , 

W.  F.  Kelly,  for  appellant 

McMEANS,  J.  Suit  by  appellant,  Adelia 
LessoCF,  against  appellee,  S.  P.  Gordon,  to 
recover  damages  for  personal  injuries  sus- 
tained by  appellant  by  reason  of  being  run 
over  by  a  cow  belonging  to  appellee  which 
was  being  driven  on  the  streets  of  the  city 
of  Galveston  by  appellee's  minor  son.  Ap- 
I>ellant,  in  effect,  alleged  that  on  the  date 
of  ber  injury  appellee  was  the  owner  of  a, 
dangerous  and  vicious  cow,  which  he  kept 
on  his  premises  In  the  city  of  Galveston,  and 
which  he,  on  said  date,  negligently  permitted 
to  escape  and  run  loose  upon  the  streets,  and 
that  he  negligently  and  carelessly  drove  and 
caused  the  cow  to  be  driven  by  his  minor 
son,  who  was  not  a  competent  person  to 
handle  and  drive  such  a  cow,  and  who  drove 
the  cow  In  a  careless  and  unskillful  manner 
upon  the  sidewalk  in  front  of  plaintiff's  res- 
idence, where  the  cow,  without  fault  of  plain- 
tiff, gored  her,  knocked  her  down,  broke  her 
arm,  and  otherwise  Injured  her.  She  pray- 
ed for  Judgment  for  $2,000.  The  defendant 
answered  by  general  denial  and  specially 
pleaded:  That  the  cow  was  permitted  to 
escape  from  the  pen,  where  she  was  confined, 
by  trespassers  who  entered  his  cow  lot  with- 
out bis  Imowledge  or  consent,  leaving  the 
gate  open;  that  he  was  not  present  when 
the  cow  escaped;  that  without  his  luiowl- 
edge  or  consent,  and  against  the  express  wish- 
es of  defendant's  wife,  his  minor  son  under- 
took to  catch  the  cow  and  return  her  to  the 
cow  lot;  and  that  the  injuries  received  by 
plaintiff  through  the  attempt  of  his  said  son 
to  pen  the  cow  were  received  by  ber  as  the 
result  of  such  unauthorized  act  of  his  said 
minor  son.  The  case  was  tried  before  the 
court  without  a  Jury,  and  after  hearing  the 
evidence  the  court  rendered  Judgment  In  fa- 
vor of  defendant,  and  plaintiff  appeals.  No 
briefs  for  appellee  are  on  file. 

At  the  request  of  the  plaintiff,  the  court 
filed  Ita  findings  of  fact;  which  are  as  fol- 
lows: 

"Plaintiff  and  defendant  are  both  residents 
of  the  city  and  county  of  Galveston,  Tex. 
That  the  plaintiff  is  a  widow,  about  42  years 
of  age,  and  earns  her  livelihood  by  means  of 
sewing.  That  she  has  no  other  means  of 
making  a  living.  That  on  or  about  the  3d 
of  'September,  1908,  she  was  run  into  and 
luiocked  down  by  a  cow  belonging  to  the  de- 
fendant Tbat  at  the  time  of  the  accident 
she  was  on  the  sidewalk  In  front  of  her  res- 
idence. That  she  was  bruised  and  injured 
about  the  abdomen,  and  her  clothes  badly 
torn,  and  her  right  arm  was  broken  between 
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tbe  wrM  and  elbow.  That  the  fingers  on 
the  right  hand  were  sprained.  That  her  In- 
Jnries  are  probably  permanent  That  as  a 
resnlt  of  the  Injuries  sustained  she  suEFered 
c-onsiderable  pain,  physical  and  mental.  That 
since  the  injury  she  has  been  unable  to  do 
work  of  any  character  towards  making  a 
living  for  herself. 

The  coort  farther  finds  the  facts  to  he: 
"That  the  defendant,  S.  P.  Gordon,  was  the 
ovner  of  the  cow  which  injured  Mrs.  Adella 
LesBoff,  the  plaintiff.  That  the  defendant 
had  owned  the  cow  for  about  four  years,  dur- 
ing which  time  the  cow  was  never  known 
to  develop  any  vicious  habits,  but,  on  the 
contrary,  was  a  gentle  cow.  That  the  de- 
fendant kept  the  cow  at  his  residence  on 
Twenty-Ninth  street  between  Avenues  H  and 
I  In  the  city  of  Galveston,  Tex.  That  the 
indosnre  In  which  she  was  kept  was  well 
fenced,  and  the  gate  consisted  of  a  double 
gate  with  a  bar  on  the  inside.  That  on  the 
day  of  plaintiff's  Injuries  the  defendant,  Gor- 
don, was  absent  from  home.  That  when  he 
left  home  the  cow  was  safely  inclosed.  That 
abODt  4  o'clock  in  the  afternoon  of  Septem- 
ber 3,  1908,  some  negn^o  boys  were  playing 
baseball  in  a  lot  near  the  defendant's  cow 
lot.  when  one  of  the  boys  knocked  a  ball 
Into  the  defendant's  cow  lot  That  one  of 
stid  negro  boys  climbed  the  fence  Into  the 
tald  cow  lot  for  the  purpose  of  recovering 
the  ball.  That  in  leaving  the  cow  lot  the 
negro  boy  opened  the  gate,  and  the  boy  and 
the  cow  came  out  of  the  gate  about  the  same 
time.  That  a  few  minutes  thereafter  de- 
fendant's minor  son,  Herbert  Gordon,  who 
was  playing  near  by  with  other  boys,  but 
not  with  the  negro  boys  heretofore  mention- 
ed, saw  the  cow  leave  the  lot  and  immedi- 
ately ran  home  and  secured  a  horse,  which  he 
monnted  and  attempted  to  drive  the  cow 
baek  Into  the  lot,  and  in  doing  this  the  cow 
traversed  through  several  streets,  in  a  trot, 
in  the  neighborhood,  dnring  which  time  the 
said  cow  hooked  or  butted  the  plaintiff,  as 
heretofore  recited.  That  the  cow  ran  over 
or  frightened  one  child,  and  also  shook  her 
head  at  one  or  two  other  persons,  while  she 
was  out  on  the  streets  and  defendant's  son 
was  attempting  to  drive  her  home.  That 
the  defendant's  son  had  no  experience  in 
driving  cattle  and  testified  that  this  was  the 
flrst  time  that  he  had  ever  been  on  horseback. 
That  defendant's  son  left  his  home  in  ex- 
press violation  of  his  mother's  wishes;  his 
mother,  at  the  time  of  bis  leaving  in  pur- 
Bolt  of  the  oow,  calling  to  him  to  come  back. 
That  his  father  was  not  at  home  at  the 
time  and  had  given  the  son  no  Instruction  in 
the  iwemises.  That  while  defendant's  son 
was  attempting  to  return  the  said  cow  to 
the  poi  she  ran  about  the  streets  and  side- 
walks in  the  neighborhood.  That  the  cow 
appealed  ta  be  excited  and  was  frothing  at 
the  montb.  That  the  defendant's  son,  Her- 
bert Gordon,  is  14  years  of  age  and  attends 
KbooL   That  he  did  not  have  charge  of  the 


cow  and  never  attended  her,  except  occasion- 
ally to  give  her  some  hay.  He  does  not  milk 
the  cow.  The  boy  lives  at  home  with  his 
father  and  does  not  work  other  than  to  do 
errands  around  the  home.  He  does  those 
things  which  his  father  tells  him  to  do  if 
he  feels  like  it  It  is  not  his  duty  to  look 
after  things  about  the  place  when  his  fa- 
ther is  absent  from  home.  Defendant  owned 
the  horse  on  which  his  son  was  riding.  De- 
fendant testified  that  if  the  cow  got  out 
during  his  absence,  it  would  not  be  a  part 
of  his  son's  duty  to  drive  her  home  and  back 
into  the  lot,  and  'if  the  cow  got  out  and 
Herbert  was  to  put  her  back  into  the  yard, 
I  would  not  whip  him  for  that  If  the  cow 
got  out,  and  he  would  pen  her,  I  would  be 
glad  of  It,  but  I  don't  mean  that  he  shall 
do  this  when  I  am  at  home.  Then  I  would 
pen  her  myself.'  That  the  cow  had  never 
been  out  on  the  streets  before.  That  if  plain- 
tiff had  been  entitled  to  recover  any  damages 
under  the  foregoing  facts,  the  court  would 
have  assessed  the  damages  at  $750." 

Upon  the  foregoing  findings  of  fact  the 
court  concluded,  as  a  matter  of  law,  that 
the  evidence  disclosed  no  liability  of  appel- 
lee for  the  Injuries  sustained  by  appellant 

Appellant,  by  her  second  assignment  of 
error,  complains  that  "the  co:urt  erred  in 
concluding  as  a  matter  of  law  that  there 
was  no  liability  on  the  part  of  defendant 
to  plaintiff  for  the  injury  she  sustained  by 
reason  of  the  collision  with  the  cow  of  de- 
fendant while  being  driven  In  the  manner 
and  at  the  time  and  place  as  shown  by  the 
evidence,  and  the  court's  findings  of  fact" 
In  the  proposition  following  she  urges  that 
"a  father  is  liable  for  the  torts  of  his  minor 
son  who  is  living  with  him  and  under  his  di- 
rection, when  such  tort  is  committed  by  the 
son  while  using  such  father's  horse,  in  and 
about  his  father's  business."  Appellant  con- 
tends that  while  a  father  is  not  liable  for 
the  torts  of  his  minor  son  by  reason  alone 
of  such  domestic  relation,  the  facts  in  this 
case  show  liability  on  the  part  of  appellee 
for  the  tort  of  his  minor  son  upon  the  prin- 
ciple of  master  and  servant  and  that  this 
case  should  be  determined  by  the  rules  ap- 
plicable to  that  relation. 

It  seems  well  settled  that  at  common  law 
the  father  is  not  liable  for  the  torts  of  his 
child  committed  without  his  knowledge,  con- 
sent participation,  or  sanction,  and  not  In 
the  course  of  his  employment  of  the  child. 
Ritter  ▼.  Thibodeauz,  41  S.  W.  492;  Chand- 
ler V.  Deaton,  87  Tex.  406;  Schouler,  Dom. 
Rel.  {  263;  29  Gyc.  1665.  If  then  the  ap- 
pellee can  be  held  liable  for  the  act  of  bis 
son  In  causing  appellant's  Injuries,  the  lia- 
bility does  not  grow  out  of  the  relation  of. 
parent  and  child,  bat  must  be  based  on  the 
relation  of  master  and  servant  and  is  gov- 
erned by  rules  applicable  to  such  relation. 
29  Cyc.  1665.  It  is  stated  to  be  the  uni- 
versal rule  that  whether  the  act  of  the' 
servant  be  of  omission  or  commission,  wheth- 
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er  his  negligence,  or  even  wrongful  miscon- 
duct, occasion  the  Injury,  so  long  as  it  be 
done  in  the  scope  of  his  employment,  his 
master  is  responsible  In  damages  to  third 
persons.  And  it  makes  no  dlfTerence  that 
the  master  did  not  give  special  orders;  that 
be  did  not  authorize,  or  even  know,  of  the 
servant's  act  or  neglect;  for,  even  though 
he  disapproved  or  forbade  it,  so  long  as  the 
act  was  done  in  the  scope  of  the  servant's 
employment,  he  is  none  the  less  liable. 
Schouler,  Dom.  Rel.  490.  But  the  rule  of 
the  master's  liability  for  the  acts  of  his 
servant  does  not  extend  to  unauthorized 
acts,  not  connected  with,  incident  to,  or 
within  the  real  or  apparent  scoi)e  of  the  em- 
ployment. If  therefore  the  servant  does  an 
act  not  necessary  to  or  arising  properly 
from  his  service  and  the  reasonable  scope 
thereof,  whereby  an  injury  is  inflicted  upon 
the  person  of  another,  the  servant  alone  is 
liable,  for  the  master  cannot  be  held  in  law 
to  contemplate  any  extraordinary  act  of  his 
servant  not  authorized  directly  or  Indirectly, 
and  which  is  outside  of  and  unnecessary  to 
a  proper  performance  of  the  service.  The 
criterion  for  determining  the  master's  lia- 
bility in  such  cases  is  to  ascertain  if  the  act 
was  done  within  the  real  or  apparent  scope 
of  the  authority  of  the  master.  Rogers, 
Dom.  Rel.  §  795.  The  court.  In  Its  findings 
of  fact,  which  are  not  challenged  by  the  as- 
signment of  error,  finds:  That  the  act  of 
appellee's  son  which  resulted  in  injury  to 
the  appellant  was  done  without  the  knowl- 
edge of  the  father  and  against  the  express 
wishes  of  bis  mother;  that  appellee  bad 
given  the  boy  no  Instructions  in  the  prem- 
ises; that  the  boy  did  not  have  charge  of 
the  cow,  and  that  he  never  attended  to  her, 
except  to  give  her  hay  occasionally. 

We  think  the  evidence  wholly  insufficient 
to  show  that  the  acts  of  the  boy  were  with- 
in the  scope  of  any  duty  or  service  exacted 
of  him  by  the  appellee,  or  to  show  facts 
which  authorize  a  Judgment  against  appellee 
for  the  act  of  his  son  based  on  the  relaticHi 
of  master  and  servant,  and  that  under  the 
facts  found  by  the  court  judgment  was  prop- 
erly rendered  for  appellee.  This  conclusion 
relieves  us  from  the  necessity  of  passing 
upon  the  only  other  question  raised  by  ap- 
pellant's assignment  of  error. 

The  judgment  of  the  court  below  Is  af- 
firmed. 

Affirmed. 


PHILLIPS  V.  HENRY  et  al. 

(Conrt  of  Civil  Appeals  of  Texas.    Dec.  2,  1909. 

Reheariog  Denied  Jan.  13,  1910.) 

L  Deeds  (8  200*)—Delivebt— Evidence. 

On  the  issue  Trhether  the  delivery  to  a  bank 
of  a  deed  by  P.,  the  grantor,  operated  to  pass  the 
title  to  the  grantees,  H.  or  K.,  depending  on 
whether,   when  he  delivered   the  deed   to   the 


bank's  cashier,  be  intended  to  finally  part  with 
possession  and  control  of  it,  he  having  delivered 
it  in  an  envelope  indorsed  by  him,  "P.  or  H.  or 
K.,"  and  the  cashier  having  placed  it  in  the 
bank's  vault,  where  it  remained  till  P.'s  death, 
evidence  that  P.,  after  so  delivering  the  deed, 
listed  the  land  with  his  agent  for  sale,  and  never 
withdrew  it,  was  admissible. 

lESd.  Note.— For  other  cases,  see  Deeds,  De& 
Dig.  §  200.*] 

2.  Deeds  (8  200*)— Deuvkbt— Bvidenok. 

On  the  issue  whether  there  was  a  delivery 
of  a  deed,  executed  by  P.  to  H.  and  K.,  for  a  re- 
cited consideration  of  $25  paid  by  them  to 
him  and  his  love  and  affection  for  them  as 
his  stepdaughters,  sudi  deed  having  been  deliv- 
ered by  him  to  the  cashier  of  a  bank,  who  depos- 
ited it  in  the  bank's  vaults,  where  it  remained 
till  P.'s  death,  evidence  that  when  he  married 
the  mother  of  H.  and  K.  he  had  mn  through 
with  all  bia  property,  through  dissipation,  and 
when  his  wife  died,  four  years  before  he  exe- 
cuted the  deed,  he  was  worth  $12,000  or  $1.5,- 
000,  was  inadmissible ;  it  not  appearing  that  P. 
was  under  any  obligation  to  H.  or  K.  on  ac- 
count of  an  interest  owned  by  them  in  the  com- 
munity estate  between  their  mother  and  P.,  or 
otherwise. 

[Bid.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  8  200.*] 

3.  Fbaudulkwt   Cowvetawces   (|   112*) — Im- 

PEACHICKKX   BT   GlEtANTOB   OB   HiS   ADMINIS- 
TBATOB. 

Neither  one  who  executes  a  deed,  nor  his 
administrator,  can  question  it  on  the  ground 
that  its  purpose  was  to  defraud  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  Si  523,  527-628;  Dec 
Dig.  8  1T2.*] 

4.  Deeds  (8  200*)— Delivebt— Evidence. 

The  only  tendency  of  evidence  that  when 
one  signed  and  acknowledged  a  deed  to  his  step- 
daughters, and  delivered  it  to  a  bank,  he  wa» 
indebted,  being  that  he  made  and  delivered  it  to 
the  bank  with  intent  to  defraud  his  creditors, 
it  is  not  admissible  In  favor  of  his  administra- 
tor, on  the  issue  whether  the  delivery  to  the 
bank  was  intended  and  operated  as  a  delivery 
to  the  grantees. 

[EM.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  8  200.*] 

5.  TBIAt  (8  203*)  — INSTBUCTIONS— Ajtibma- 

TivE  akd  Negative  of  Issues. 

The  petition  of  P.'s  administrator  to  can- 
cel a  deed  of  P.  to  H.  and  K.  and  the  record' 
thereof,  on  the  ground  that  it  had  not,  during 
P.'s  lifetime,  been  so  delivered  by  him  as  to  be- 
come effective,  alleged  that  P.,  after  executing 
it,  deposited  it  with  a  bank  for  safe-keeping. 
The  answer  pleaded  a  general  denial  and  that 
the  deed  was  delivered  by  P.  to  S.,  cashier  of 
the  bank.  Held  that,  in  charging  to  find  for 
plaintiff,  if  the  jury  believed  P.  deposited  the 
deed  with  the  bank  intending  at  the  time  to  re- 
tain control  of  it,  it  was  proper  to  also  cbarge 
to  find  for  defendants,  if  the  juiy  believed  P.  de- 
posited it  with  the  bank  intending  at  the  time 
to  finally  part  with  control  of  it;  this  lieing 
authorized  by  the  allegations  of  the  petition^ 
even  if  the  averment  of  the  answer  be  construed 
as  one  of  delivery  to  S.,  in  bis  individual  ca- 
pacity. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  8  203.*] 

Appeal  from  District  Court,  Fannin  Ooon- 
ty;  Ben  H.  Denton,  Judge. 

Action  by  W.  H.  Phillips.  &dmliiistrator» 
against  Pat  Henry  and  others.  Judgment 
for  defendants.  Plaintiff  appeals.  Reversed 
and  remanded  for  new  trial 


>j>'or  other  cases  see  same  topic  and  section  MUMBEiR  m  Dec.  &  Am.  Digs.  1907  to  date,  (s  Keponer  Index** 
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May  9. 1906,  T.  J.  PatUIo,  a  wldow«r  wtth- 
oDt  children  of  hto  own,  executed  an  Instm- 
ment  {rarporting  to  be  a  deed  conveying  to 
hU  atepdaoghters,  Mary  Henry,  wife  of  Pat 
Henry,  and  Josephine  Keames,  who  after- 
wards Intermarried  with  C.  C.  Ridings,  81 
acres,  more  or  leas,  of  the  John  Reyn(dds  snr- 
Tey  in  Fannin  connty.     After  It  had  been 
signed  and  aidinowledged  by  Fatlllo  the  deed 
was  placed  In  an  envelope,  on  which  was 
printed  a  return  card  as  follows:    "After  ten 
da]-3  return  to  Fat  Hemy,  Connty  Clerk  of 
Fannin    Connty,   Bonham,    l^exas,   Oounty 
Conrthoose."    At  a  time  not  otherwise  iden- 
tified than  as  "in  the  spring  of  190C,"  the  en- 
veloite  containing  the  deed,  sealed  and  In- 
dorsed In  Patllio'B  handwriting  as  follows: 
"T.  J.  Fatlllo  or  Mary  Henry  or  Miss  Jose- 
phine Keames" — was  delivered  by  Patillo  to 
S.  D.  Simpson,  then  the  cashier  of  a  bank 
in  Bells,  who  deposited  it  in  the  bank's  vanlt, 
where.  It  seems,  It  remained  until  after  Fatil- 
lo's  death,    which  occorred   September   13, 
1906.    September  15,  1906,  the  envelope  con- 
taining the  deed  was  delivered  to  Mary  Hen- 
ry by  Blanton,  then  the  cashier  of  said  bank, 
and  on  the  »ame  day  It  was  filed  with  the 
county  clerk  of  Fannin  county  for  record. 
Having  qualified  as  administrator  of  Patlllo'fl 
estate,  on  the  ground  that  the  deed  had  nev- 
er, daring  said  PatlUo's  lifetime,  been  so  de- 
livered by  him  as  to  become  efTectlve  as  a 
conveyance  of  the  land,  and  that  same  and 
the  record  thereof  was  a  cloud  on  his  Intes- 
tate's title,  M.  W.  Leonard,  as  such  adminis- 
trator, commenced  the  action  resulting  In 
the  Judgment  from  which  this  appeal  Is  pros- 
tcDted.    Leonard  died  during  the  pendency 
ot  the  suit    Having  qualified  as  administra- 
tor de  bonis  non  of  said  Patillo's  estate,  ap- 
pellant Phillips  condnned  the  prosecution  of 
the  suit;   and  a  judgment  having  been  ren- 
dered against  him  in  accordance  with  the 
verdict  of  a  Jury,  as  such  administrator  he 
proeecates  this  appeal. 

S.  F.  Leslie  and  Richard  B.  Semple,  for  ap- 
pellant McGrady  &  McMahon  and  Thur- 
mond ft  Steger,  for  appellees. 

A'lLLSON,  C.  J.  (after  stating  the  facts  as 
above).  Appellant  offered  to  prove  by  the 
witness  Springfield  that  In  September,  1905, 
Patillo  "listed  with  said  witness  for  sale  the 
land  In  controversy,  authorizing  him  to  sell 
it  for  the  best  market  i>rlce,  and  that  he  con- 
tinued Xo  leave  it  in  his  charge  to  sell  until 
his  death;  that  said  witness  was  with  said 
Patillo  a  good  many  times  subsequent  to  the 
deposit  of  said  deed  in  the  Bella  Bank ;  and 
that  he  never  withdrew  said  land  from  said 
witness  who  had  been  made  by  said  Patillo 
bis  agent  to  sell  said  land."  On  appellees'  ob- 
iKtiioa  thereto  on  the  ground  that  It  was  Ir- 
relevant and  immaterial,  and  was  a  self-serv- 
ing declaration  on  PatlUo's  part  as  impeach- 
ing bis  deed,  the  court  excluded  the  testi- 
mony. In  BO  doing  we  think  he  erred.  Bar- 
sliav.  Graves,  25  Tex.  322.    The  issue  In  the 


case  weM  as  to  whether  the  delivery  of  the 
deed  to  the  bank  operated  to  pass  the  title 
to  the  parties  named  therein  as  grantees  or 
not.  Whether  It  so  operated  or  not  depend- 
ed upon  PatlUo's  intention.  If,  when  be  de- 
livered the  deed  to  the  cashier,  PatlUo  in- 
tended to  finally  part  with  the  possessioD 
and  control  of  It,  the  title  to  the  land  passed 
to  the  grantees ;  otherwise  It  did  not.  Acts 
and  conduct  on  FatiUo's  part  after  snch  de- 
livery, tending  to  show  his  intention,  were 
relevant  Assuming  ownership  and  control 
of  the  land  after  snch  a  delivery  of  the  deed, 
we  think  would  tend  to  show  an  intention 
on  his  part  not  to  thereby  and  finally  relin- 
quish hla  right  to  possession  and  control 
of  the  deed.  In  the  case  cited  above  Mrs. 
Graves  claimed  certain  slaves  as  property 
belonging  to  her  separate  estate  by  virtue  of 
a  gift  thereof  to  her  made  by  her  husband 
in  1847.  Her  husband  died  in  1856.  In  a 
contest  between  herself  and  her  husband's 
administrator  as  to  the  ownership  of  the 
slaves,  the  latter  ofCered  as  evidence  a  will 
made  in  1851  by  whldi  the  husband  disposed 
of  the  slaves  as  his  own  property.  The  trial 
court  refused  to  permit  the  will  to  be  read 
as  evidence.  In  reversing  the  Judgment  the 
Supreme  Court  said:  "The  dispositions  of 
the  will.  In  relation  to  this  woman  and  chUd, 
anvounted  to  a  clear  act  of  ownership  on  the 
part  of  the  deceased,  which  ought  to  have 
been  submitted  to  the  consideration  of  the 
Jury,  Inasmuch  as  the  plaintiff's  claim  to  the 
woman  and  chUd  was  supported  solely  by 
parol  evidence  of  the  oral  declarations  of  the 
deceased."  Appellees  insist  that  the  ruling 
made  In  that  case  is  not  authority  for  the 
contention  appellant  makes,  because  Mrs. 
Graves'  claim  was  based  upon  an  oral  gift, 
while  their  claim  is  based  upon  a  deed.  Sucb 
a  view  of  the  question  ignores  the  fact  that 
the  controversy  was  as  to  whether  the  deed 
had  become  effective  by  a  delivery,  so  as  to 
furnish  a  'ttasis  for  a  claim  on  their  part  or 
not  If  the  deed  was  not  delivered  to  the 
bank  with  the  intent  on  the  part  of  PatUlo 
thereby  to  finally  and  forever  part  with  con- 
trol over  It  It  never  became  effective  as  a 
conveyance  to  them,  and  their  claim  not  only 
was  without  a  deed  as  a  basis  for  it  but  it 
was  without  a  basis  of  any  kind.  In  other 
words,  the  argument  of  appellees  assumes  as- 
determined  in  their  favor  the  only  Issue  In 
the  case.  As  In  the  Graves  Case  the  plaintiff 
sought  to  establish  her  claim  by  parol  evi- 
dence of  a  gift  so  in  this  case  appellees- 
sought  by  parol  evidence  to  establish  such 
an  Intent  on  FatUlo's  part  as  nuule  his  deed 
effective  as  a  gift  to  them  when  he  deposited 
It  In  the  bank.  If,  in  the  Graves  Case,  acts 
of  ownership  by  Graves,  after  the  time  It 
was  claimed  he  had  made  the  gift  were  ad- 
missible as  evidence  to  Impeach  the  gift  as 
claimed,  we  see  no  reason  why,  in  this  case, 
slmUar  acts  by  Fatlllo  should  not  be  ad- 
missible to  impeach  the  claim  made  by  ap- 
pellees that  said  PatlUo  Intended  when  he 
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deposited  the  deed  In  the  bank  to  part  with 
all  CiHiitrol  over  It 

PatUlo  and  Mrs.  Keames,  the  mother  of 
Mrs.  Henry  and  Mra.  Ridings,  were  married 
tn  1882.  Mra  PatlUo  died  In  1891.  The  deed 
In  question  was  executed  May  9,  1905,  and 
deposited  In  the  bank  "In  the  spring  of  1905." 
Over  appellant's  objection  thereto  on  the 
ground  that  it  was  Immaterial  and  irrele- 
vant,  appellee  Pat  Henry  was  permitted  to 
testify  that  at  the  time  he  married  Mrs. 
Keames  PatUlo  "was  a  rery  dissipated  man 
and  bad  ran  through  with  everything  that 
be  bad.  He  was  broke  and  greatly  in  debt. 
He  was  notoriously  down  at  the  bottom  in  a 
financial  way  from  his  dissipation.  At  the 
time  of  bis  wife's  death  be  was  worth  from 
$12,000  to  $15,000."  It  does  not  appear  from 
the  record  that  at  the  time  he  executed  the 
deed,  or  aifterwards,  Patillo  was  under  any 
obligation  to  either  Mrs.  Henry  or  Mrs.  Rid- 
ings on  accotmt  of  an  Interest  owned  by  her 
In  the  community  estate  between  her  mother 
and  Patillo  or  otherwise.  The  consideration 
for  the  conveyance  of  the  land  as  recited  in 
the  deed  in  question  waa  $25  paid  to  Fatlllo 
by  Mrs.  Henry  and  Mrs.  Ridings,  and  his 
love  and  affection  for  them  as  his  stepdaugh- 
ters. We  are  nnable  to  see  how  the  testi- 
mony objected  to  tended  to  either  establish 
or  disprove  the  only  Issue  in  the  ease,  to 
wit,  whether  Patillo  Intended  when  he  deliv- 
ered the  deed  to  the  bank  to  thereby  part 
with  all  dominion  and  control  over  it  We 
think  the  testimony,  on  the  grounds  urged  to 
it,  should  bave  been  excluded. 

We  do  not  think  the  court  erred  in  refus- 
ing to  po-mlt  appellant  to  prove  that  Patillo 
was  Indebted,  and  the  amount  of  his  Indebt- 
edness, at  the  time  be  executed  the  deed  in 
question.  So  far  as  we  see  to  the  contrary, 
•  such  testimony  would  have  tended  only  to 
show  that  he  made  the  deed  and  delivered  it 
to  the  bank  for  the  purpose  and  with  the  in- 
tent thereby  to  defraud  bis  creditors.  Nei- 
ther Patillo  In  bis  lifetime,  nor  bis  adminis- 
trator after  hia  death,  could  be  heard  to 
question  Its  validity  on  such  a  ground.  Wil- 
son V.  Demander,  71  Tex.  605,  9  S.  W.  678. 

Article  2302,  Sayles'  Ann.  Civ.  St  1897,  de- 
clares that  "in  actions  by  or  against  •  •  • 
administrators  •  •  *  In  which  Judgment 
may  be  rendered  for  or  against  them  as  such, 
neither  party  shall  be  allowed  to  testify 
against  the  others  as  to  any  transaction  with 
or  statement  by  the  •  •  •  intestate  •  •  ♦ 
aniess  called  to  testify  thereto  by  tbe  oi^o- 
site  party."  After  excluding  as  evidence,  be- 
cause inhibited  by  said  statute,  tbe  testimony 
of  appellee  Pat  Henry,  offered  in  bis  own  be- 
half and  In  behalf  of  the  othw  appellees,  as 
to  declarations  made  to  blm  by  Patillo,  In  re- 
gard to  the  disposition  be  had  made  of  the 
land  In  ctmtroversy,  the  court,  over  appel- 
lant's objection  tbereto  on  tbe  ground  that 
It  was  irrelevant  and  immaterial,  permitted 


said  appellee  to  testify  that  Patillo  made  a 
statement  to  falm  in  regard  to  tbe  land.  The 
issue  in  the  case  being  as  to  whether  Patillo 
when  be  delivered  the  deed,  to  tbe  cashier 
of  the  bank  intended  thereby  to  part  with  all 
control  over  it,  we  are  not  prepared  to  say 
that,  on  tbe  grounds  urged  to  it,  the  testi- 
mony was  Inadmissible.  We  cannot  say  that 
an  Inference  tending  to  support  appellees' 
contention  as  to  Patillo's  intent  legitimately 
could  not  have  been  drawn  from  it  by  the 
Jury. 

In  his  petition  appellant  alleged  that  Patil- 
lo after  executing  the  deed  deposited  It  with 
the  bank  for  safe-keeping.  In  their  answer 
appellees  pleaded  a  general  denial,  and  alleg- 
ed that  the  deed  was  delivered  by  Patillo  to 
one  Simpson,  cashier  of  tbe  bank.  Tbe  court 
Instructed  the  Jury  to  find  for  appellees  If 
they  believed  from  the  evidence  that  Patillo 
deposited  the  deed  with  the  bank  or  its  cash- 
ier, etc.  Tbe  Instruction  is  complained  of  on 
the  ground  that  the  issue  made  by  tbe  an- 
swer was  as  to  whether  Patillo  deposited  the 
deed  with  Simpson,  and  not  as  to  whether  he 
deposited  It  with  the  bank  or  not  The  evi- 
dence was  uncontroverted  that  the  deed  was 
delivered  by  Patillo  to  Simpson  as  cashier  of 
tbe  bank.  If  the  aJlegation  in  the  answer 
should  be  construed  as  an  averment  of  a  de- 
livery to  Simpson  in  his  individual  capacity, 
we  think  tbe  charge  in  the  particular  com- 
plained of  nevertheless  was  authorized  by 
the  allegations  in  tbe  petition.  In  instruct- 
ing the  Jury  to  find  for  appellant  if  they  be- 
lieved that  Patillo  deposited  the  deed  with 
the  bank  intending  at  the  time  to  retain  con- 
trol of  it,  it  was  proper  to  charge  them,  on 
tbe  other  band,  to  find  for  appellees  if  they 
believed  he  deposited  it  with  tbe  bank  in- 
tending at  tbe  time  to  finally  part  with  con- 
trol of  it 

The  remaining  assignment  questions  the 
sufficiency  of  the  evidence  to  support  tbe 
verdict  of  the  Jury.  As  tbe  case  will  be  re- 
manded for  a  new  trial,  we  will  not  any  fur- 
ther than  already  has  been  done  In  the  state- 
ment of  the  case,  recite  tbe  evidence,  but 
will  content  ovrrselves  with  the  remark  that 
a  majority  of  tbe  court  are  of  tbe  opinion 
that  tbe  assignment  should  be  overruled. 

For  tbe  error  of  tbe  trial  court  In  exclud- 
ing the  testimony  referred  to  of  the  witness 
Springfield,  tbe  Judgment  is  reversed,  and 
tbe  cause  Is  remanded  for  a  new  triaL 


HUDMAN  V.  HENDEJRSON  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct  30, 1900. 

Rehearing  Denied  Dec.  4,  1909.    On  Motion 

for  Second  Rebeaiing,  Jan.  1,  1010.) 

1.  Vendob   and   Pubohaseb   ((   224*)— Bona 

'    FlOE    PUBCUASEBS— CHASACTBB   Or   CONVKT- 
ANCB. 

A  conveyance,  reciting  that  grantor  sells, 
releSBes,  and  quitclaims  unto  the  grantee  all 
his  right  title,  and  raterest  is  not  a  conveyance 


•For  other  cum  im  Mm*  topic  and  Mctlos  NDMBBR  la  Uw.  ft  Am.  Digs.  UOT  to  data,  ft  Reporter  ladazM 
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of  the  knd,  but  merely  of  the  Krantor's  right  and 
title,  and  the  {^nintee  cannot  claim  to  be  an  in- 
nuceiit  purchaser  for  value. 

lEd.  Note. — For  other  cases,  see  Vendor  aud 
l>urcbaser,  Cent  JUg.  H  468-473;  Dec.  Dig.  i 
224.»] 

Z  PUBUO    ItARDB    (i     178*)  — COKTBACTS    TO 

CoHvrr— VAUDrrr. 

A  contract,  whereby  one  of  the  parties 
amed  to  convey  to  the  other  a  certain  section 
of  state  school  land  after  a  suit  then  pending 
involring  the  title  should  have  terminated  in 
{sTor  of  the  contracting  party,  waa  not  Invalid, 
whether  it  should  be  interpreted  as  meaning 
that  audi  party  should  continue  to  occupy  the 
land  for  the  prescribed  time  and  make  the  nec- 
nsary  pToof,  or  whether  it  contemplated  a  su6- 
(titadon  of  the  one  to  whom  the  conveyance 
vat  to  be  made  as  purtdiaaer. 

[Gl  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  H  579-682;  Dec.  Dig.  §  17&*] 

On  Motion  for  Second  Rehearing. 

3.  SPBcmo  Pkbtormakcb  (S  68*)  —  Objio- 
noMs  TO  Relief— PB0VISI0N8  fob  Dauaoes. 
Where  a  contract,  whereby  one  of  the  par- 
ties delivered  personal  property  to  the  other  in 
consideration  of  hia  agreement  to  convey  certain 
lands  after  »  suit  involving  the  title  thereto 
should  have  terminated  in  bis  favor,  provided 
that  if  a  deed  should  not  be  delivered  the  pro- 
spective grantor  should  redeliver  the  iwrsonal 
property  transferred  or  pay  the  reasonable  value 
thereof,  the  provisions  aa  to  a  return  of  the  prop- 
erty or  payment  of  value  did  not  preclude  the 
other  from  maintaining  a  suit  for  specific  per- 
fonnaaoe. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
fonnance.  Cent  Dig.  U  17&>  180;   Dec.  Dig.  i 

Appeal  from  District  Court,  Lynn  County; 
L,  S.  Kinder,  Judge. 

Action  by  W.  F.  Hudman  against  R.  A. 
Henderson  and  another.  Appeal  by  plaintUf 
from  a  Judgment  in  favor  of  defendants. 
Reversed  and  rendered  in  part,  and  in  part 
remanded.    Motion  for  rehearing  overruled. 

H.  C.  Ferguson,  for  appellant  L.  W.  Dal- 
ton,  6.  W.  Perryman,  Jno.  P.  Marrs,  and 
Wm.  J.  Berne,  for  appellees. 

SPEER,  J.  yf.  F.  Hudman  sued  R.  A. 
Henderson  and  M.  M.  Redwine  to  enforce 
specific  performance  of  the  following  con- 
tract: 

"The  State  of  Texas,  County  of  Lynn. 
This  agreement  this  day  entered  Into  be- 
tween R.  A.  Henderson,  party  of  tlie  first 
part  and  W.  F.  Hudman,  party  of  the  sec- 
ond part,  witnesseth:  That  said  party  of 
the  first  part,  for  and  in  consideration  of 
the  following  described  property,  to  wit: 
One  bay  horse  about  14^  hands  blgb,  nine 
yean  old  and  nnbranded.  Also  one  bay 
horse  about  14%  hands  high,  four  years  and 
and  branded  i  on  left  thigh.  Also  two  sor- 
rel horses  one  four  and  one  five  years  old 
hranded  R.  F.  on  left  shoulder.  Also  four 
btiggles,  one  Perry  buggy  been  in  nse  about 
thirteen  mouths  and  three  new  Banner  bug- 
gies. Two  new  sets  of  single  buggy  harness 
and  me  set  of  old  single  buggy  harness  and 
one  set  of  new  double  harness.    Said  prop- 


erty of  the  reasonable  market  ralue  of  three 
hundred  and  twenty  dollars.  Said  property 
this  day  sold  and  delivered  by  the  party  of 
the  second  part  to  the  said  party  of  the 
first  part  herein.  The  said  party  of  the  first 
part  agrees  to  malce,  execute  and  deliver  to 
the  party  of  the  second  part  a  good  and  suffi- 
cient deed  to  a  certain  section  of  state  school 
land  in  Lynn  county,  Texas,  after  a  certain 
suit  which  Is  now  pending  involving  the 
title  to  said  land  shall  have  been  terminated 
in  favor  of  the  party  of  the  first  part  herein. 
Said  land  described  as  follows,  to  wit:  Be- 
ing all  of  state  school  section  No.  448,  Cert. 
No.  446  in  block  No.  1,  B.  L.  &  R.  R.  B.  R. 
Co.  Said  land  of  a  reasonable  market  value 
of  three  hundred  and  twenty  dollars.  It  Is 
further  agreed  and  understood  by  and  be- 
tween the  parties  herein  mentioned  that  if 
the  said  party  of  the  first  part  herein  shall 
fall  or  refuse  from  any  cause  to  execute 
and  deliver  said  deed  to  said  party  of  the 
second  part,  then  and  in  that  event  the  par- 
ty of  the  first  part  shall  deliver  to  the  party 
of  the  second  part  said  property  herein  con- 
veyed by  him  and  in  the  event  of  his  fail- 
ure or  inability  to  deliver  said  property  then 
the  party  of  the  first  part  shall  pay  to  the 
party  of  the  second  part  the  reasonable  mar- 
ket value  of  said  property.  It  is  further 
agreed  and  understood  between  and  by  the 
parties  to  this  contract  that  the  party  of  the 
second  part  agrees  to  pay  off  and  discharge 
any  and  all  Indebtedness  that  may  be  against 
said  property  herein  conveyed  and  to  war- 
rant and  defend  the  title  to  the  same  against 
any  and  all  incumbrances,  liens,  and  claims 
whatsoever.  In  testimony  whereof  we  have 
hereunto  set  our  hands  and  seals  this  5th 
day  of  September,  1908.  R.  A.  Henderson, 
Party  of  the  First  Part  W.  F.  Hudman, 
Party  of  the  Second  Part" 

M.  M.  Bedwlne  pleaded  specially  that  he 
was  a  purchaser  of  the  land  in  good  faith 
from  Hend»:«on,  paying  therefor  a  valuable 
consideration;  and,  furthermore,  that  the 
contract  sought  to  be  enforced  was  void  as 
being  in  contravention  of  public  i>olicy,  the 
land  being  state  school  land.  The  court,  be- 
fore whom  the  case  was  tried,  denied  plain- 
tiff a  recovery  of  the  land,  but  gave  him 
Judgment  against  HendOTSon  for  its  agreed 
value,  and  the  plaintiff  has  appealed. 

In  the  view  we  take  of  the  case,  an  ex- 
amination of  the  instrument  of  conveyance 
under  which  Redwine  claims  Is  fatal  to  his 
right  to  recover  the  land.  The  deed  Is  as  fol- 
lows: "The  State  of  Texas,  County  of  Lynn. 
Know  all  men  by  these  presents:  That  I, 
R.  A.  Henderson,  of  the  county  of  Lynn  and 
state  of  Texas,  for  and  in  consideration  of 
the  sum  of  five  hundred  dollars  ($500.00),  and 
other  consideration  to  me  In  hand  paid  by 
M.  M.  Redwine,  of  the  county  of  Lynn  and 
state  of  Texas,  the  receipt  of  which  is  here- 
by acknowledged,  do  by  these  presents  bar^ 


•For  otlwr  cases  se*  same  topie  and  section  NUMBER  la  Dee.  *  Am.  Digs.  UOT  to  date,  k  Reporter  Indezea 
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gain,  sen,  release  and  forever  quitclaim  un- 
to the  said  M.  M.  Bedwlne,  his  heirs  and  as- 
signs, all  of  my  right,  title  and  Interest  in 
and  to  that  certain  tract  or  parcel  of  land 
lying  in  the  county  of  Lynn,  and  state  of 
Texas,  described  as  follows,  to  wit:  All  of 
section  (102)  one  hundred  and  two,  block  1, 
Cert  113,  D.  &  W.  B.  B.  C!o.,  and  all  of  sec- 
tion (448)  four  hundred  and  forty-eight, 
block  1,  Cert  446,  E.  L  &  B.  B.  Co.  Said 
land  sold  and  awarded  by  the  Com'r  of  the 
General  Land  Office  to  Jno.  Green,  October 
1,  1902,  at  $2.00  per  acre  and  transferred  by 
Jno.  Green  to  B.  A.  Henderson,  July  31, 1903. 
To  have  and  to  bold  the  said  premises  to- 
gether with  all  and  singular,  the  rights,  privi- 
leges and  appurtenances  thereto  lA  any  man- 
ner belonging  unto  the  said  H.  M.  Redwine, 
his  heirs,  and  assigns  forever  so  that  nei- 
ther I,  the  said  R.  A.  Henderson,  nor  my 
heirs,  nor  any  person  or  persons  claiming 
under  me  shall  at  any  time  hereafter  have, 
claim  or  demand  any  right  or  title  to  the 
aforesaid  premises  or  appurtenances  or  any 
part  thereof.  Witness  my  hand  at  Tahoka, 
this  9th  day  of  Jan.,  A.  D.  1905.  [Signed] 
B.  A.  Henderson." 

That  this  instrument  is  not  a  conveyance 
of  the  land,  but  merely  of  the  grantor's  right, 
title,  and  interest,  or,  in  other  words,  the 
mere  chance  of  title,  is  settled  by  the  cases 
of:  Hunter  v.  Bastham,  95  Tex.  648,  60  S. 
W.  66;  National  Oil  &  Pipe  Line  Co.  v.  Teel, 
95  Tex.  586,  68  S.  W.  979;  Slaughter  v.  Coke 
Co.,  34  Tex.  Civ.  App.  598,  79  S.  W.  863.  And 
it  is  useless  to  cite  authorities  for  the  prop- 
osition that  one  cannot  claim  to  be  an  inno- 
cent purchaser  for  value  under  such  a  con- 
veyance. 

We  know  of  nothing  in  our  school  land 
law,  either  statutory  or  otherwise,  that  would 
prohibit  a  contract  such  as  that  entered  in- 
to between  appellant  and  Henderson.  If  the 
proper  interpretation  of  this  contract  is  that 
Uenderson  should  continue  to  occupy  the  land 
for  the  prescribed  time  and  make  the  neces- 
sary proof  of  occupancy,  then  the  transaction 
finds  authority  in  the  case  of  Wltcher  v. 
Wiles,  33  Tex.  Civ.  App.  69,  76  8.  W.  889, 
where  the  awardee  of  state  school  land  made 
a  bond  for  title  agreeing  to  convey  the  land 
two  years  and  ten  months  from  date,  or  after 
proof  of  tbree  years'  occupancy  bad  been 
made  by  him.  The  validity  of  this  Instru- 
ment was  attacked  by  another,  who  desired 
to  purchase  the  land  and  bad  made  applica- 
tion for  it,  but  the  transaction  was  sustained 
both  in  this  court  and  in  the  Supreme  Court 
by  the  refusal  of  a  writ  of  error.  On  the  oth- 
er hand,  if  the  proper  interpretation  Is  that 
Hudman  contemplated  a  substitution  of  him- 
self as  purchaser  when  the  Sprott-Hendetson 
suit  had  been  terminated,  tben  clearly  the 
same  Is  authorized  by  our  statute  regulating 
tbe  sales  of  school  land. 

We  find  it  unnecessary  to  determine  what 
effect  should  be  given  to  the  conduct  of  Bed- 
wine  in  paying  a  part  of  the  purchase  mon- 


ey to  Henderson,  after  notice  ot  an>ellaiit'8 

rights.  The  judgment  of  the  district  court  is 
reversed,  and  as  to  the  title  to  the  land  in 
controversy  Judgment  Is  here  rendered  in 
appellant's  favor;  but  the  cause  will  be  re- 
manded for  trial  between  appellant  and  ap- 
pellee Bedwlne  on  the  issue  of  improvements 
made  In  good  faith. 

Beversed  and  rendered  In  part,  and  re- 
manded in  part. 

On  Appellee  Bedwlne's  Motion  Asking  Leave 
to  File  a  Second  Motion  for  Behearlng. 

On  October  30,  1909,  the  Judgment  in  this 
cause  was  reversed,  and  the  Judgment  ren- 
dered in  favor  of  appellant  Hudman.  There- 
after, on  December  4th,  appellees'  motion  for 
a  rehearing  was  overruled,  and  we  now  have 
presented  to  us  the  prayer  of  appellee  Red- 
wine  for  leave  to  file  a  second  motion  for- 
rehearing,  raising  what  he  denominates  a 
"fundamental  error"  apparent  on  the  face  of 
the  record  which  was  overlooked  by  us  or* 
the  former  hearings.  The  point  made  ia  this  : 
In  the  contract  between  Henderson  and  Hud- 
man, specific  performance  of  which  was  de- 
creed by  our  original  opinion,  the  following 
stipulation  occurs:  "It  Is  further  agreed  and 
understood  by  and  between  the  parties  herein 
mentioned  that  if  the  said  party  of  the  first 
part  herein  shall  fail  or  refuse  from  any 
cause  to  execute  and  deliver  said  deed  to  said 
party  of  tbe  second  part,  then  and  in  tbat 
event  the  party  of  the  first  part  shall  deliver 
to  the  party  of  the  second  part  said  property- 
hereln  conveyed  by  him,  and  in  the  event  of 
his  failure  or  inability  to  deliver  said  prop- 
erty then  the  party  of  the  first  part  shall 
pay  to  the  party  of  the  second  part  the  rea- 
sonable market  value  of  said  property."  The 
Insistence  Is  that,  by  virtue  of  this  stipula- 
tion, Henderson  expressly  reserved  the  rlgbt 
to  refuse  to  carry  out  the  contract  to  convey 
tbe  land,  in  which  event  the  extent  of  his  lia- 
bility would  be  for  the  reasonable  market 
value  of  tbe  property  conveyed  to  him,  whicb 
it  was  agreed  was  $320.  The  case  of  Durst 
V.  Swift,  11  Tex.  273,  is  urged  as  being  de- 
cisive of  tbe  question.  Without  entering  in- 
to a  lengthy  review  of  that  decision,  we  think 
it  is  sufficient  to  call  attention  to  tbe  fact 
that  the  Supreme  Court  in  that  case  held  tbe 
contract  to  be  one  "for  the  conveyance  of 
5^  leagues  of  land  lying  in  certain  named 
counties,  but  not  by  any  defined  or  certain 
boundaries,  or  local  description.  It  Is,  in 
other  words,  a  contract  to  make  title  to  so- 
much  land  generally,  but  not  to  any  particu- 
lar tract  of  land  so  described  as  to  be  ca- 
pable of  being  Identified  and  made  the  sub- 
ject of  a  suit  for  specific  performance.  And 
in  case  of  the  failure  of  the  defendant  to 
comply  with  the  undertaking  to  make  the 
titles  within  tbe  time  specified,  it  Is  stipulat- 
ed that  he  shall  in  lieu  thereof  pay  to  the 
obligee,  his  heirs  and  assigns,  a  certain  speci- 
fied sum  of  money.  It  Is  therefore  a  con- 
tract for  the  payment  of  money;   not  abso- 
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(atel7,  iHit  condltlmially,  In  the  eTsnt  of  the 
fallnre  to  make  title." 

Tbe  present  case  Is  more  analogons  to,  and 
should  be  mled  by,  tbe  decision  of  onr  Sa- 
preme  Oomt  In  Moss  ft  Raley  y.  Wren,  113  8. 
W.  738.  Mr.  Chief  Justice  Gaines  there  says : 
"We  hare  numerous  decisions  holding  that  al- 
though there  la  a  stlpnlation  In  the  contract 
«f  this  character  (for)  payment  of  a  fixed 
sum  of  money  as  Uqnidated  damages  does  not 
affect  the  contract  for  sale  of  the  land,  bnt 
that  the  seller  can  enforce  specific  perform- 
ance"— and  the  authorities  are  cited  In  that 
case.  A  rehearing  was  subsequently  granted 
<120  8.  W.  847),  but  this  principle  was  re- 
affirmed. The  stlpnlation  of  the  contract 
atwTe  quoted  is  obviously  intended  only  as 
an  agreement  on  tbe  part  of  Henderson  to 
retom  the  consideration  in  the  event  be 
should  fisU  or  refuse  to  conyey  the  land  cot- 
ered  by  tbe  contract  The  primary  and  prin- 
cipal purpose  of  the  parties  was  the  sale  and 
purchase  of  the  land,  and  not  an  nndertaUng 
CD  the  part  of  Henderson  to  pay  any  sum  of 
mon^  wbatem. 

Appellee's  motion  for  leave  to  file  a  second 
motion  for  r^earlng  is  therefore  refused. 


KNOTT  T.  OODAIR  et  aLf 

(Cooit  of  Civil  Appeals  of  Texas.    Dec.  4,  1009. 

Rehearing  Denied  Jan.  8,  1910.) 

Brokebs   (i  86*)— Right  to  Cokiussiors— 

Evidence. 

Evidence  held  not  to  show  a  contract,  ez- 
preas  or  implied,  to  pay  a  broker  commissions 
for  anjthing  he  may  have  done  towards  aecnr- 
iog  a  purchaser  for  lands. 

[Ed.  Note.— For  other  cases,  see  Broken,  Dec. 
Dig.  t  8&*1 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; W.  T.  Simmons,  Judge. 

AcUon  by  C.  S.  Knott  against  W.  H.  Go- 
dalr  and  others,  in  which  G.  H.  Colvln  inter- 
vened. Judgment  for  defendants  and  Inter- 
vener, and  plalntifT  appeals.    Affirmed. 

Templeton  &  Agerton  and  J.  Y.  Cummings, 
for  appellant  A.  Ij.  Mattock,  W.  D.  Wil- 
liams, R.  M.  Rowland,  and  Cappe,  Cantey, 
Hanger  &  Short  for  appellees. 

CONNER,  G.  J.  This  action  was  brought 
ta  the  district  court  of  Tarrant  county  by  O. 
&  Knott  against  W.  H.  Godalr,  the  Bob  Py- 
ron  Land  Company,  Bob  Pyron,  Sam  Buck- 
lew,  and  E.  H.  Holcomb,  to  recover  the  sum 
«f  |7306l20,  which  was  claimed  by  plalntifT 
to  be  due  him  as  commissions  for  services 
rendered  in  assisting  defendants  to  procure 
•  purchaser  for  12  leagues  of  land  owned  by 
tbe  defendant  Godalr,  and  which  had  been 
»M  on  terms  satisfactory  to  the  owner.  Onie 
petition  charged  that  said  lands  had  been 
•old  through  the  joint  efTorts  of  plaintiff  and 
tbe  Bob  Pyron  Land  Company,  and  that  by 
•greement  tbe  commissions  on  such  sale  were 


to  be  divided  between  them.  The  plalntifT 
also  sued  in  the  alternative  on  a  quantum 
meruit  for  tbe  value  of  his  sen-ices,  rendered 
at  the  request  of  said  Bob  Pyron  and  the 
Bob  Pyron  Land  Company,  in  assisting  them 
to  find  a  purchaser  for  said  lands.  The  de- 
fendants denied  that  plalntifT  had  rendered 
any  assistance  in  procuring  a  purchaser  for 
said  lands,  and  denied  his  right  to  recover 
anything  for  such  alleged  services.  G.  H. 
Oolvln  Intervened,  and  claimed  an  interest  in 
said  commission  of  $4,000,  which  interest  he 
claimed  had  been  assigned  to  him  by  the 
Bob  Pyron  Land  Company.  A  trial  before  a 
Jury  resulted  in  a  verdict  and  Judgment  for 
the  defendants  and  Intervener. 

On  this  appeal  from  the  verdict  and  Judg- 
ment mentioned  numerous  errors  are,  assign- 
ed, but  they  are  all  sufficiently  disposed  of 
by  the  conclusion  reached  by  us  that  under 
the  undisputed  evidence,  no  recovery  In  ap- 
pellant's behalf  would  have  been  authorized. 
As  briefly  as  we  can  state  them,  the  undis- 
puted facts  are  substantially  that  appellee 
Godalr  was  the  owner  of  12  leagues  of  land 
situated  In  Glasscock,  Hutchinson,  Moore, 
and  Loving  counties,  Tex.,  for  the  sale  of 
which,  at  $6.50  per  acre,  be,  on  June  30, 
1906,  appointed  the  Oliver  Land  &  Immigra- 
tion Company  to  all  the  rights  of  which  the 
Bob  Pyron  Land  Company  afterwards  suc- 
ceeded exclusive  agent  The  commission 
agreed  upon  was  5  i)er  cent.  As  early  at 
least  as  July  27,  1906,  Bob  Pyron,  as  mana- 
ger of  the  Oliver  Land  8c  Immigration  Com- 
pany, began  communication  with  R,  W.  Hig- 
ginbotham,  of  the  firm  of  Hlgginbotham 
Bros.,  in  the  efTort  to  make  a  sale  of  the 
Godalr  lands.  The  negotiations  with  the 
Higglnbotbams  continued  under  the  terms  of 
the  original  contract  of  exclusive  agency  un- 
til September  3,  1906,  when  Bob  Pyron,  as 
manager  of  the  Bob  Pyron  Land  Company, 
consummated  the  sale  of  the  said  lands  with 
R.  W.  Hlgginbotham  and  John  G.  Harris, 
who  were  acting  for  themselves  and  for  J. 
M.  Hlgginbotham  and  H.  L,  Harris.  The 
sale  was  made  at  the  price  per  acre  orig- 
inally authorized,  but  Bob  Pyron  reduced  bis 
commission  from  6  per  cent  to  2%  per  cent 
in  order  to  obtain  the  consent  of  Godalr,  who 
was  present  and  participating  in  the  final 
negotiations,  to  an  alteration  In  the  terms  of 
payment 

Appellant's  claim  for  commisBlons  must 
rest  upon  the  following  facts,  viz.:  That 
on  May  7,  1906,  appellant  who  was  a  real 
estate  broker  at  Colorado,  Tex.,  wrote  to  Mr. 
Godalr  for  price  and  terms  at  which  the 
lands  In  question  could  be  bought  in  response 
to  which  Godalr  wrote  the  following  letter: 

"Chicago,  111.,  June  1,  1906.  a  S.  Knott 
8c  Son,  Cplorado,  Texas.  Your  letter  of  May 
7th  sent  to  me  here  from  Roswell,  In  regard 
to  my  land  In  Dawson  county.  I  have  twelve 
leagues  of  land  in  a  body,  besides  some  scat- 


*ror  fOisr  easai  im  suns  topio  and  isctlon  KX7MBBR  In  Dae.  ft  Am.  Dl«i.  1907  to  data,  A  Reporter  Indexes 
t  Writ  of  error  denied  br  Supreme  Court  February  2,  1910. 


Digitized  by  VjOOQIC 


190 


124  SOUTHWESTERN  BBPORTBR. 


(Tex. 


terlng  sections  outside  of  the  solid  land.  I 
am  now  pressing  [pricing]  the  twelve  leagues 
In  a  body  at  $5.S0  per  acre,  but  should  my 
man  sell  a  part  of  It  off  In  small  tracts,  I 
would  then  take  it  off  and  sell  it  all  In  small 
pieces  at  a  higher  price.  I  get  one-third 
cash  and  the  balance  on  time  at  eight  per 
cent  I  would  not  give  any  option  on  It 
Yours  truly,  W.  H.  Godalr." 

Thereafter  appellant  some  time  In  June, 
1906,  as  he  thinks,  met  Mr.  John  G.  Harris, 
one  of  the  final  purchasers,  and  Informed 
him  of  the  Oodair  lands,  with  which  he  was 
familiar,  In  answer  to  a  statement  of  Mr. 
Harris'  that  he  was  "looking  for  a  piece  of 
land."  He  also  later  met  and  talked  with 
the  Higglnbothams  about  the  land,  from  one 
of  whopi  on  August  29,  1906  be  received  the 
following  letter: 

"DublUi,  Texas,  Aug.  28,  '06.  Messrs.  O.  S. 
Knott  &  Son,  Colorado,  Texas. — Gentlemen: 
We  had  a  letter  from  onr  Mr.  H.  L.  Harris  In 
regard  to  50  sections  of  the  Godalr  land  at 
6%.  He  indicated  that  you  would  probably 
take  one-fourth  of  this  and  If  we  like  It  we 
will  take  the  other  %.  Please  wire  me  upon 
receipt  of  this.  If  I  am  correctly  informed, 
and  at  what  time  and  place  I  can  meet  you 
to  see  the  land.  Xoors  truly,  J.  M.  Hlggin- 
botham." 

To  this  letter  the  plaintiff  replied  by  wire, 
as  follows,  viz. : 

"August  29,  1906.  J.  M.  Higglnbotbam, 
Dublin,  Texas.  Will  take  an  interest  with 
you  If  I  am  interested  in  the  sale." 

On  receipt  of  this  message  J.  M.  Higgln- 
botbam replied  by  letter  as  follows,  viz. : 

"Dublin,  Texas,  August  29,  1006.  Mr.  0.  S. 
Knott  Colorado,  Texa;. — Dear  Sir:  Your 
message  received.  We  do  not  care  to  come 
out  aud  look  at  the  land  unless  we  are  quite 
sure  of  making  a  deal.  Can  we  get  option 
until  we  bad  [have]  time  to  look  at  the  land ; 
if  so  and  you  could  go  with  us  to  look  at 
same,  we  could  meet  you  at  Big  Springs  Mon- 
day. How  far  Is  this  land  from  Sparlnburg? 
What  per  cent,  do  you  think  Is  first-class 
land ;  what  terms  can  we  get ;  how  many 
sec.  will  we  have  to  buy?  Please  let  us 
know  all  you  can  tell  us  about  the  land  and 
where  it  is.  If  you  can  send  us  plat  of  same 
would  like  to  have  It  Yours  truly,  J.  M. 
Hlgginbotham." 

This  letter  of  August  29th  was  received  by 
appellant  on  August  -SOth,  and,  having  before 
this  been  Informed  that  appellee  Pyron  claim- 
ed to  have  the  exclusive  agency  to  sell  the 
lands,  he  sent  the  following  telegram: 

"Colorado,  Texas,  Sept  1,  1906.  Bob  Py- 
ron Land  Co.,  Fort  Worth,  Texas.  If  you 
control  Godalr  ranch,  wire  price;  party 
would  inspect  it  Monday.    C.  S.  Knott" 

To  this  message  Pyron  replied  by  wire  as 
follows,  viz.: 

"Forth  Worth,  Texas,  Sept  1,  1906.  a  8. 
Knott  Colorado,  Texas:  Price  five-fifty  per 
acre;  one-third  cash,  or  tw«ity-four  thou- 
sand cash.     Seventy-five  thousand   January 


first;  balance  three  years,  at  six  per  cent; 
must  have  answer  Monday.  Your  commis- 
sion two  and  one-half  per  cent;  act  gnlck. 
Bob  Pyron." 

Pyron  also  wrote  the  following  letter: 

"Fort  Worth,  Texas,  Sept  1,  1906.  Mr. 
C.  S.  Knott  Colorado  City,  Texas.— Dear  Sir : 
Your  telegram  Just  received.  It  read  as  fol- 
lows: 'If  you  control  Godalr  ranch,  wire 
price;  party  would  Inspect  Monday.'  I  wir- 
ed yon  as  follows :  'Price  $6.50  per  acre ;  one- 
third  cash,  or  $26,000  cash,  $76,000  Jan.  the 
1st,  balance  three  years  at  6  per  cent  Must 
have  answer  Monday.  Your  commission  2^ 
per  cent  Act  Quick.  Answer.'  Now,  Mr. 
Knott  Oodair  Is  here.  Judge  Lindsey  and 
others  have  been  getting  him  a  little  exdted, 
telling  blm  that  they  could  sell  this  land  at 
from  $10.00  to  $1200  per  acre,  which  I  ex- 
pect they  could  do  without  any  trouble.  He 
has,  after  a  week's  wrangling,  decided  to 
give  me  until  Monday  night  to  sell  it  as  a 
whole  at  $5.50  per  acre;  %  cash,  payments 
as  follows:  $25,000  now;  $75,000  Jan.  the 
1st  balance  1,  2  and  3  years,  payable  an< 
Qually  at  6  per  cent  Interest  Now  he  will 
give  longer  time  than  this  If  the  party  so  de- 
sires, the  party  to  assume  the  amounts  due 
the  different  counties.  I  Inclose  you  herein 
a  statement  showing  the  amounts.  Now,  if 
you  ever  did  get  busy,  let  it  be  now.  Rush 
your  man  over  the  land,  and  wire  me,  so  I 
can  get  as  early  Monday  evening  as  possible, 
for  If  the  trade  Is  closed  as  above  stated,  it 
win  make  us  a  nice  piece  of  money  and  can 
be  carried  out  without  any  trouble.  How- 
ever, If  you  start  into  H,  and  cannot  possibly 
wire  me  Monday,  wire  me  as  early  Tuesday 
as  yon  can,  or  close  It  just  as  early  as  you 
can,  and  let  me  know  and  we  will  make  him 
come  through  some  way  anyway,  but  for 
goodness'  sake  try  to  get  your  party  to  ac- 
cept the  proposition  Monday.  This  is  cer- 
tainly a  cheap  piece  of  land  and  whoever 
gets  It  win  make  a  barrel  of  money.  I  am 
sending  this  by  the  conductor  so  you  will  be 
sure  to  get  it  at  the  train.  Hoping  that  you 
will  make  the  deal  and  let  me  know  as  early 
as  possible  Monday  evening,  I  am,  Yours 
very  truly.  Bob  Pyron  Land  Company,  by 
Bob  Pyron." 

After  the  receipt  of  the  above  telegram  of 
September  1st,  in  answer  thereto,  t>efore  the 
receipt  of  the  letter  last  quoted,  appellant 
sent  the  following  telegram : 

"Colorado,  Texas,  Sept  1,  1006.  Bob  Py- 
ron, Fort  Worth,  Texas.  Telephone  Hlggin- 
botham, Dublin;  tell  them  I  say  buy.  C.  S. 
Knott" 

He  at  the  same  time  wired  J.  M.  Hlggin- 
botham, at  Dublin,  as  follows: 

"Telegraphed  Pyron  to  telephone  you ;  land 
all  very  fine;  bargain;  buy;  I  am  ready. 
Twenty-five  thousand  cash." 

He  also  went  to  work  In  Colorado  City  to 
find  other  parties  who  would  take  the  lands 
in  the  event  the  Higglnbothams  and  Harrises 
could  not  be  Induced  to  purchase  them.-    Oa 
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the  foUowlng  Monday  morning,  September 
3d,  UUa  arrangement  with  tbe  Colorado  par- 
ties waa  made,  whereby  It  'vr&a  agreed  that 
they  would  take  the  land  at  the  price  and  on 
the  terma  stated,  provided  the  deal  with  the 
Hlgglnbothama  and  Harrises  did  not  go 
through;  these  negotiations  being  expressly 
made  aabject  to  the  neg;otlatlonB  then  pend- 
ing with  the  Hlgglnbothama  and  Harrises. 
Pending  the  negotiations  with  the  Colorado 
parties,  however,  and  In  answer  to  appel- 
hmt's  telegram  to  Bob  Pyron  of  Septemlier 
ist,  above  quoted,  Pyron  wired  appellant  as 
f ollowB : 

"Fort  Worth,  Texas,  Sept  2, 1906.  I  have 
had  the  sale  of  the  Oodalr  land  up  with  Hlg- 
ginbothams  for  a  month.    Bob  Pyron." 

Early  the  next  morning,  September  8, 1906, 
the  plaintiff  wired  Pyron  as  follows,  viz. : 

"SepL  8,  1906.  Bob  Pyron.  I  think  can 
make  sale  If  yon  will  divide  commissions 
again  and  Oodalr  will  make  several  deeds. 
C.  8.  Knott" 

Later  in  the  day  and  after  arrangements 
with  the  Colorado  parties  had  been  made,  as 
above  stated,  the  plaintiff  further  wired  Py- 
ron as  follows,  to  wit : 

"September  3,  1906.  Bob  Pyron,  Fort 
Worth.  If  Hlgginbothams  have  not  bought 
land.  I  have  made  sale  here.  C.  S.  Knott" 
This  message  was  sent  in  the  forenoon. 
About  sundown  that  evening  appellant  re- 
ceived from  Pyron  the  following  answer : 

"S^t  Sd.  C.  8.  Knott  Colorado,  Texas. 
Godalr  lands  sold.    Bob  Pyron." 

Thereafter,  on  Septembeif  4th,  ai^ellant 
came  to  Ft  Wortli,  inquired  of  Pyron  if  he 
(appellant)  was  "interested"  In  the  deal,  and, 
when  informed  that  his  name  was  not  men- 
tioned in  the  transaction.  Informed  Pyron  of 
the  arrangement  he  had  made  with  the  Colo- 
rado parties  to  take  the  land,  and  told  Py- 
ron that  he  was  authorized  to  put  up  a  f  or- 
feltoie  to  secure  the  deal  with  the  Colorado 
peo[de.  Pyron  again  told  appellant  that  the 
land  liad  been  sold  to  the  Hlgginbothams, 
and  appellant  thereupon  demanded  of  Pyron 
ooe-balf  of  the  commissions  on  that  deal. 
PfTon  denied  appellant's  right  to  any  part  of 
Rtcfa  commissions,  and  hence  the  suit 

It  should,  perhaps,  be  further  stated  that 
after  appellanfa  visit  to  Pyron  on  Septem- 
ber 4th,  as  above  stated,  he  further  got  into 
OMiunmiication  with  J.  M.  Higglnbotham  of 
Dublin,  and  inquired  whether  he  had  been 
admitted  as  one  of  the  purchasers.  Higgin- 
botbam  in  reply  informed  him  to  the  effect 
that  the  trade  had  really  Iteen  closed  through 
E.  W.  Hlgginbotliam,  without  consultation 
with  him.  B.  W.  Higglnbotham  testified  to 
the  effect  that  he  and  lohn  O.  Harris  came  to 
It  Wwth  and  closed  the  sale  with  Mr.  Gk>- 
dair,  and  that  tliey  did  not  know  appellant 
in  the  transaction;  tliat  they  acted  for  J. 
M.  Hlgginbottaam  and  H.  L.  Harris  without 
Ihial  consultatloa  with  them ;  that  they  did 
not  desire  appellant  as  one  of  the  co-purchas- 
en,  and  tliat  they  did  not  pay  any  attention 


to  Knott  J.  M.  Hlgglnbotbam  testifled  that 
Knotfs  telegram  of  September  Ist  had  no 
influence  with  him  in  inducing  the  purchase, 
and  Pyron  testified  that  about  August  1, 
1906,  he  had  informed  Knott  in  a  conversa- 
tion that  he  (Pyron)  had  the  Oodalr  ranch 
for  sale,  and  was  negotiating  with  the  Hlg- 
ginbothams to  sell  to  them.  Appellant  re- 
memt>ered  the  conversation,  but  did  not  re- 
member that  Pyron  told  him  he  was  trying 
to  sell  to  the  Hlgginbothams.  It  should  also 
be  further  stated  that  prior  to  appellant's 
telegram  to  Pyron  on  September  Ist  to  "tele- 
phone Higglnbotham;  Dublin;  tell  them  I 
say  buy" — Pyron  had  no  knowledge  that  apr 
pellant  was  or  had  been  negotiating  with  ei- 
ther the  Hlgginbothams  or  the  Harrises. 

It  seems  clear  to  us  that  this  evidence  af- 
fords no  reasonable  basis  for  a  recovery  by 
appellant  Regardless  of  the  inference  aris- 
ing from  the  evidence  that  appellant's  efforts 
to  Interest  the  Hlgginbothams  and  Harrises 
was  with  a  view  of  himself  becoming  a  part 
purchaser,  and  not  merely  to  procure  pur- 
chasers for  Oodalr,  there  Is  notlilng  to  suf- 
ficiently support  a  conclusion  that  there  was 
a  contract,  express  or  implied,  to  pay  appel- 
lant commissions  for  what  he  did.  Oodalr's 
letter  to  him  of  June  1,  1906,  was  a  mere  an- 
swer to  an  inquiry  for  prices,  etc.,  and  can- 
not reasonably  be  construed  as  an  appoint- 
ment of  agency,  authorizing  appellant  as 
such  to  procure  purchasers.  His  acts  In  the 
premises,  as  to  Oodalr,  were  mere  gratuities, 
particularly  in  view  of  the  fact  that  Oodalr 
had  not  requested  said  services  nor  had 
knowledge  thereof.  What  appellant  did  be- 
tween the  date  of  Oodalr's  letter  and  the  date 
of  bis  first  communication  with  Pyron  seems 
altogether  too  inclusive  to  form  a  foundation 
for  a  claim  against  Oodair  for  reasonable 
compensation  therefor.  As  to  Bob  Pyron, 
and  we  here  use  the  name  as  representing  the 
Oliver  Land  and  Immigration  and  the  Bob 
Pyron  Land  Companies,  as  weU  as  himself, 
It  cannot  reasonably  be  pretended  that  ap- 
pellant performed  any  service,  for  which  Py- 
ron was  bound  to  compensate,  prior  to  Py- 
ron'B  answer  of  September  Ist  offering  to 
divide  commissions.  Prior  to  this  date  as 
to  Pyron,  appellant  was  evidently  a  mere  vol- 
unteer. What  did  he  do  after  tliat?  Noth- 
ing that  we  can  find,  save  to  wire  Pyron  to 
telephone  Higglnbotham  and  tell  them  to  buy, 
and  to  also  wire  3.  M.  Higglnbotham  to  buy, 
accompanied  with  the  assurance  that  he,  ap- 
pellant was  ready.  Can  it  be  said  that  this, 
under  the  circumstances,  renders  Pyron  or 
Oodair  liable  for  commissions?  Xelther  pri- 
or to  this  had  any  knowledge  that  appellant 
was,  or  had  been,  dealing  with  the  Hlggin- 
bothams, and  Pyron  promptly  repudiated  ap- 
pellant's Interference  with  the  Hlgginboth- 
ams, with  whom  he  had  been  negotiating 
more  than  a  month,  and  with  whom  he  had 
a  sale  almost  concluded.  We  do  not  think 
that  appellant  could  thus  Intrude,  or  that  la 
view  of  the  Hlgginbothams'  testimony  that 
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the  telegram  to  Hlgglnbothams  did  not  in- 
fluence the  final  purchase  on  their  part  Id 
any  degree.  Nor  do  we  think  appellant's  ef- 
forts with  the  Colorado  parties  can  be  a 
basis  for  commissions.  He  knew  at  the  time 
that  a  sale  to  the  Hlgglnbothams  was  im- 
minent, and  expressly  acted  subject  thereto. 
We  conclude  that  all  assignments  of  error 
fihould  be  overruled  and  the  Judgment  af- 
firmed.   It  is  ordered  accordingly. 


WM.  CAMERON  &  CO.  t.  MATTHEWS. 

<Court  of  Civil  Appeals  of  Texas.    Dec.  7, 1909. 

On  motion  for  rehearing,  Jan.  7,  1910.) 

1;  Trial  ({  256*)  —  Instbvctiorb— Rbqcestb 
— MOBE  Sfecifio. 

In  an  action  for  breach  of  contract  by 
which  plaintiff  agreed  to  work  and  ship,  and 
defendant  agreed  to  give  orders  for,  lumber, 
with  as  little  delay  as  jrassible,  the  lumber  to 
be  worked  according  to  defendant's  orders,  the 
court  instructed  that  if  plaintiff  was  perform- 
ing his  part  of  the  contract  in  a  reasonable 
manner,  and  preparing  to  deliver  lumber  as 
described  in  the  stock  sheet,  npon  defendant's 
orders,  in  a  reasonable  time,  and  of  the  char- 
acter and  quantity  as  described  in  the  contract 
at  the  time  defendant  abandoned  it  and  refused 
to  make  further  orders,  and  plaintiff  was  dam- 
aged thereby,  the  jury  should  find  for  plaintiff. 
Held,  that  the  court's  description  of  the  lumber 
delivered  as  "of  the  character  and  quantity" 
described  in  the  contract  included  the  grade  and 

Quantity,  and  the  instruction  that  it  was  to  be 
elivered  "upon  the  orders"  of  defendant  require 
'Cd  a  finding  that  the  lumber  was  called  for  by 
such  orders,  and  was  sufiScient  in  those  respects, 
in  absence  of  a  request  for  a  more  specific  in- 
struction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  638;   Dec.  Dig.  i  256.*] 

2.  Sales  (|  81*) — Contkact— Cowstbuction— 
"With  as  Littub  Delay  as  Possible." 
A  contract  requiring  plaintiff  to  fill  defend- 
ant's orders  for  lumber  "with  as  little  delay  as 
possible"  meant  within  a  reasonable  time  (citing 
1  Words  and  Phrases,  title  "As  soon  as  possi- 
ble," p.  528). 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  219;   Dec.  Dig.  i  81.*] 

8.  Appeai.  and  Ebbob  <$  1064*)— Habiiless 

Ebbob— Instructions. 

In  an  action  for  breach  of  contract  by 
which  plaintiff  agreed  to  work  and  ship  lumber 
to  defendant  "with  as  little  delay  as  possible," 
and  defendant  agreed  to  furnish  orders  therefor, 
'"^ith  as  little  delay  as  possible,"  an^  error  in 
charging  that  plaintiff  was  only  required  to  fill 
defendant's  oiders  in  a  reasonable  time  could 
not  have  prejudiced  defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4219,  ^1;  Dec  Dig.  { 
1064.*] 

4.  Sales  (8  71*)— Constbdotiow— Quantity. 
If  defendant  bought  lumber  as  listed  in  a 
stock  sheet,  he  could  only  be  required  to  take 
the  quantity  of  lumber  of  any  particular  dimen- 
sion which  was  listed  therein. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  189;   Dec.  Dig.  i  71.*] 

6.  Sales  ({  383*)  —  Dakaoeb  fob  Bbeach  — 
sckficiency  of  evidence. 

In  an  action  for  damages  for  a  breach  of 
a  contract  to  purchase  lumber,  evidence  held 


not  to  support  a  Tcrdlct  for  plaintiff  In  the 
amount  rendered. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1097;   Dec  Dig.  i  383.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  W.  P.  Hamblen,  Judge. 

Action  by  L.  M.  Matthews  against  Wil- 
liam Cameron  &  Oo.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

Hogg,  Gill  k  Jones  and  Sleq>er,  Boynton 
k  Kendall,  for  appellants.  Andrews,  Ball  & 
Streetman,  for  appellee^ 

REESE,  J.  In  this  case  li.  M.  Matthews 
sued  Wm.  Cameron  &  Co.,  Incorporated,  to 
recover  damages  for  breach  of  contract  for 
sale  and  delivery  by  Matthews  to  Cameron  & 
Co.  of  a  certain  lot  of  lumber.  Dpon  trial, 
with  the  assistance  of  a  Jury,  there  was  a 
verdict  In  favor  of  plaintiff  for  the  amount 
claimed,  $3,893.48,  upon  whldi  Judgment  was 
rendered,  A  motion  for  a  new  trial  having 
been  refused,  defendant  appeals. 

There  Is  no  merit  In  the  first  assignment 
of  error,  which  is  overrated  wlthont  discus- 
sion. 

The  contract  was  for  the  sale  by  appellee 
to  appellant  of  1,250,000  feet  of  lumber,  to  be 
delivered  on  board  of  cars  at  Caroline  switch. 
A  stock  sheet,  showing  the  amount  and  di- 
mensions of  the  lumber,  was  attached  to, 
and  made  a  part  of,  the  contract,  to  show 
the  lumber  sold,  being  a  lot  of  lumber  which 
appellee  bed  on  band  at  his  sawmill  near 
Caroline  switch.'  The  contract  was  dated  Au- 
gust 24,  1907.  The  lumber  was  "to  be  work- 
ed according  to  orders  of  appellant  Appel- 
lant agreed  to  fnmlsh  appellee  orders  for  the 
lumber  "with  as  little  delay  as  possible,"  and 
appellee  agreed  to  work,  load,  and  ship  same 
"with  as  little  delay  as  possible."  On  No- 
vember 20,  1907,  appellant  notified  appellee 
that  it  would  not  take  any  more  of  the  lum- 
ber. Justifying  sncb  action  mainly  npon  the 
ground,  as  alleged,  of  delay  on  the  part  of 
appellee  in  shippng  lumber  npon  orders  sent 
him.  Appellant  had,  previous  to  this,  receiv- 
ed and  paid  for  110,506  feet  of  lumber  nnder 
the  contract 

The  court  gave  the  Jury  the  following 
charge:  "You  are  farther  charged  that  if 
you  believe  from  the  evidence  that  the  plain- 
tlfT  was  proceeding  to  carry  out  the  said  con- 
tract, and  was  performing  his  part  of  said 
contract  In  a  reasonable  manner,  and  was 
preparing  and  delivering  the  lumber  as  in 
said  stock  sheet  described,  upon  the  orders 
of  the  said  defendant.  In  a  reasonable  time, 
and  of  the  character  and  quantity  of  lumber 
as  described  In  said  contract,  up  to  the  20tb 
day  of  November,  1907,  when  the  said  de- 
fendant brought  the  said  contract  to  an  end 
by  its  notice  of  that  date,  and  refused  there- 
after to  make  any  further  orders  for  said 
lumber,  and  thereby  If  yon  believe  the  plaln- 


•For  other  cases  see  same  toplo  and  lecUon  NUMBER  la  Dec.  *  Am.  Dls«-  U07  to  date,  *  Reporter  Imdeses 
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tur  waa  damaged,  tben  yoa  will  And  for  the 
plaintiff  aa  damages  the  difference  iMtween 
the  price  of  the  said  lumber  on  the  date  of 
their  aald  contract  at*  fixed  thereby,  which 
was  dated  July  11,  1907,  and  the  value  of 
said  lumbor  on  the  20th  day  of  November, 
1907.  and  6  per  cent  Interest  thereon  from 
the  :tOth  day  of  November  up  to  the  present 
time."  This  charge  Is  assailed  by  the  second 
aaslgnmoit  of  error  on  several  grounds,  as 
set  out  in  the  several  propositions  thereun- 
der. We  do  not  think  any  of  them  present 
substantial  merit  The  description  of  the 
lumber  appellee  was  preparing  and  delivering 
as  "of  the  character  and  quantity"  described 
in  the  contract  was  sulflclent  to  Include  the 
grade  and  quantity.  The  lumber  was  to  be 
delirered  '^pon  the  orders"  of  appellant, 
which  was  sufBcioit  to  require  the  jury  to 
Hod  that  it  was  sudi  lumber  as  was  called 
for  by  such  orders.  If  appellant  desired 
more  particular  and  specific  instructions  up- 
oD  these  points,  a  special  charge  should  have 
been  requested.  It  is  objected  that  the  jury 
might  mider  the  charge,  have  included  the 
lomber  that  had  been  accepted  and  paid  for. 
N'o  issue  was  made  as  to  this,  and  it  is  en- 
tirely dear  that  It  was  not  so  included  In  the 
Terdlct 

The  fourth  and  fifth  propositions  advanced 
onder  this  assignment  are,  in  substance,  that, 
tppMee  being  bound  under  the  contract  to 
deliver  lumber  on  appellant's  orders  "with 
u  little  delay  as  possible,"  it  was  error  to 
initmct  the  Jury,  In  effect  that  he  was  bound 
to  do  80  "in  a  reasonable  time."  If  this  were 
an  original  question,  we  would  be  inclined  to 
bold  that  by  the  use  of  such  i^  phrase  as  "as 
toon  as  possible,"  or  "with  as  little  delay 
18  poesible,"  both  meaning  substantially  the 
lame  tiling,  the  parties  to  the  contract  meant 
that  more  diligence  should  be  used  In  doing 
the  particular  thing  required  than  would  be 
reqnired  where  it  is  only  agreed,  either  in 
express  terms  or  by  implication  of  law,  that 
the  thing  is  to  be  done  "In  a  reasonable 
time."  When  we  consider,  however,  that 
what  is  a  reasonable  time  depends  upon  all 
the  facta  and  ctrctmiatances  of  the  particular 
ose,  which  vij^t  require  a  much  higher  de- 
gree of  diligeBce  and  much  greater  expedi- 
tion in  one  case  than  in  another,  and  that, 
after  all,  the  phrase  "as  soon  as  possible,"  or 
'with  as  little  delay  as  possible,"  has  stUl 
that  element  of  what  is  reasonable  in  it,  In 
(onoectlon  with  the  word  "possible,"  which, 
nnlesB  such  meaning  be  clearly  expressed,  or 
dearly  appear  from  the  context,  does  not 
mean  more  than  "reasonably  possible"  in  the 
particular  case,  there  seems  some  solid 
tmuai  for  the  ccmdusion  at  which  courts 
bare  arrived  that  the  phrase  used  in  this 
(ootract  means  that  the  orders  shall  be  filled 
within  a  reasonable  time,  as  stated  in  the 
«latge  of  the  court  In  Lund  v.  St  Paul,  M. 
A  M.  B.  Co.,  81  Wash.  288,  71  Pac.  1032.  61 
L.  R.  A.  506,  96  Am.  St  Rep.  906,  "reason- 
lUe  time"  was  held  to  mean  "as  soon  as  cir- 
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cumstances  will  permit,"  whldi  means  sub- 
stantially the  same  thing  as  "as  soon  as  pos- 
sible," or  "with  as  little  delay  as  possible" 
This  definition,  however,  is  slightly  different 
from  that  adopted  In  Bowen  v.  Detroit  City 
By.  Co.,  54  Mich.  486,  20  N.  W.  669,  62  Am. 
Rep.  822.  That  U:  "So  much  time  as  U 
necessary,  in  the  drcnmstancea,  to  do  con- 
veniently what  the  contract  requires."  We 
find  this  statement  of  the  law  on  this  ques- 
tion In  2  Mechem  on  Sales,  |  1184:  "All 
these  terms  require  construction,  and,  as  to 
such  terms  as  forthwith,'  'immediately,'  'as 
soon  as  possible,'  and  the  like,  it  must  be  oon- 
structiou  in  view  of  the  circumstances  of 
the  case  and  the  situation  of  the  parties. 
Each  of  these  expressions  may  be  somewhat 
Indefinite  in  meaning,  but  they  are  all  ex- 
pressive of  promptness  to  a  greater  degree 
than  would  ordinarily  be  Indicated  by  such  a 
phrase  as  'a  reasonable  time,'  though  under 
peculiar  clrcmnatances  they  may  mean  no 
more."  We  conclude,  however,  that  the 
weight  of  authority  suBtalns  the  rule  as  stat- 
ed In  the  charge  of  the  court  that  appellee 
was  only  required  to  fill  appellant's  orders  in 
a  reasonable  time.  1  Words  and  Phrases, 
title  "as  soon  as  possible,"  and  authorities 
cited.  At  all  events  it  does  not  appear  that, 
if  the  charge  were  erroneous  as  contended, 
appellant  was  prejudiced  thereby. 

As  to  the  sixth  proposition  under  this  as- 
signment. It  appears  with  reasonable  clear- 
ness from  the  evidence  that  the  market  value 
aa  testified  to  by  appellee,  as  well  as  the  con- 
tract price,  was  for  lumber  loaded  on  cars 
at  Caroline  switch.  We  can  see  no  reason, 
however,  why  the  evidence  should  not  have 
been  mnde  indisputably  clear  upon  this  and 
many  other  questions  presented,  upon  which 
it  is  not  at  all  so. 

There  Is  no  merit  in  the  seventh  proposi- 
tion, and  the  entire  assignment  is  overruled. 

The  third  assignment  of  error  presents  no 
ground  for  reversal.  Certainly  the  charge 
objected  to  is  not  alBrmatlve  error. 

Although  the  contract  called  for  1,260,000 
feet  of  lumber,  the  stock  sheet  attached  to 
the  contract  and  made  a  part  thereof  only 
showed  about  989,988  feet  had  been  deliver- 
ed. Appellee  In  his  petition  claimed  as  his 
damages  the  refusal  to  take  the  entire  1,- 
250,000  feet  less  the  amount  delivered,  which 
is  stated  to  be  1,006,099  feet,  and  the  dif- 
ference in  the  contract  price  and  the  market 
value  at  date  of  breach,  at  the  place  of  de- 
livery, is  claimed  to  be  $3,893.48,  which  U 
the  exact  amount  of  the  verdict ;  it  thus  ap- 
pearing with  reasonable  concluBiveness  that 
the  jury  had  adopted  the  appellee's  state- 
ment, Instead  of  being  guided  by  the  charge 
of  the  court  After  motion  for  new  trial 
had  been  filed,  appellee  remitted  a  proportion- 
ate amount  according  to  the  estimate  of 
$3.86  per  thousand,  which  seems  to  have 
been  the  estimate  made  by  appellee  and 
adopted  by  the  jury  as  his  damages.  In 
making  this  estimate,  however,  no  attention 
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seems  to  hare  been  paid  by  appellee  to  sev- 
eral material  matters  which  necessarily  en- 
tered into  the  qnestion  of  the  amount  of  ap- 
pellee's damages.  In  making  his  estimate 
appellee  first  figured  out  the  contract  price 
of  the  lumber,  taking  the  price  for  lumber 
of  the  various  dimensions,  such  price  vary- 
ing from  $18.25  per  thousand  for  some  of  It 
to  $12.25  for  lumber  of  different  dimensions, 
with  what  appears  to  be  rather  an  arbitrary 
deduction  for  that  portion  which  was  of 
the  grade  of  No.  2.  In  arriving  at  the  mar- 
ket value  this  is  stated  for  the  entire  list 
to  be  $11  per  thousand  for  No.  1  and  $10  for 
No.  2,  taking  no  account  of  the  varying  val- 
ues of  the  different  dimensions  of  lumber. 
Furthermore,  there  is  no  evidence  which 
we  have  been  able  to  find  In  the  record  as 
to  the  proportion  of  the  lumber,  of  the  grade 
of  No.  2,  which  was  an  Important  matter, 
as  under  the  terms  of  the  contract  appel- 
lant was  only  required  to  take  of  No  2. 
lumber  such  portion  as  did  not  exceed  20 
per  cent  of  the  whole,  and  was  not  requir- 
ed to  take  any  of  it  that  was  under  this 
grade.  Thus,  in  order  to  recover  the  amount 
adjudged  to  him,  after  the  remittitur,  ap- 
pellee wais  required  to  show  affirmatively 
that  all  of  the  lumber  on  band  was  No.  2 
or  better,  and  further,  that  not  more  than 
20  per  cent,  of  it  was  of  the  grade  of  No. 
2.  In  appellee's  estimate  upon  which  the 
verdict  was  based,  be  makes  allowance  ar- 
bitrarily for  20  per  cent,  of  the  lumber  as 
No.  2,  and  rather  assumes,  than  shows  by 
evidence,  that  none  of  it  was  of  a  lower 
grade,  which  appellant  was  not  required 
to  take. 
,, .  Appellant  in  its  brief  also  points  out,  and 
it  is  not  denied  by  appellee,  that  the  esti- 
mate of  appellee  shows  that,  of  certain  di- 
mensions of  the  lumber,  there  were  larger 
quantities  than  are  embraced  in  the  stock 
sheet  As  appellant  bought  only  the  lumber 
listed  in  the  stock  sheet,  it  seems  to  us 
that  he  could  only  be  required  to  take  of 
lumber  of  any  particular  dimensions  the 
quantity  of  lumber  of  the  dimensions  listed 
in  the  stock  sheet  No  account  was  taken 
of  this  in  arriving  at  the  verdict 

These  objections  to  the  verdict  are  not 
here,  nor  were  they  In  the  motion  for  a  new 
trial,  as  specifically  presented,  probably,  as 
they  should  be,  but  we  are  of  the  opinion 
that  they  are  sufficiently  so  to  entitle  them 
to  consideration,  and  the  assignments  of 
error  which  go  to  the  Insufficiency  of  the 
evidence  to  support  the  Judgment  for  the 
amount  thereof  must  be  sustained. 

The  evidence  was  sufficient  to  authorize 
the  finding  that  the  appellant  had  breached 
the  contract,  and  the  assignments  of  error 
presenting  that  question  are  overruled. 

For  the  errors  Indicated  we  are  of  the 
opinion  that  the  Judgment  should   be   re- 


versed, and  the  cause  remanded,  and  It  Is 
so  ordered. 
Reversed  and  rem^ded. 

On  Motion  for  Rehearing. 

Our  attention  has  been  called,  in  motion 
for  rehearing,  to  an  error  In  our  opinion  in 
this  cause.  In  the  opinion  as  filed  the  fol- 
lowing statement  is  made:  "Although  tbe 
contract  called  for  1,250,000  feet  of  lumber, 
the  stock  sh^t  attached  to  the  contract  and 
made  a  part  thereof  only  showed  aboat 
988,988  feet  had  been  delivered."  Tbe  state- 
ment should  have  been  that  the  stock  sheet 
only  showed  989,988  feet  Of  which  119,506 
feet  had  been  delivered. 

The  motion  is  overruled. 


TEXAS  &  P.  RY.  CX).  v.  JONES. 

(Court  of  Civil  Appeals  of  Texas.     Dec.  4, 
1909.) 

1.  Carriers  (§  230*)  —  Injuries  to  Stock  — 
Instructions. 

In_  an  action  against  ft  railroad  for  injuries 
to    plaintiff's    stock    in    transportation,    where 

SlaiDtiS  alleged  negligence  of  defendant  in  ban- 
ling  the  stock,  an  instruction  that,  if  the  stock 
were  damaged  by  defendant  as  alleged  in  trans- 
portation, tbe  jury  should  find  for  plaintiff,  was 
erroneous  as  in  fact  instructing  tbat,  if  the 
stock  were  injured  in  the  manner  alleged,  de- 
fendant was  responsible,  irrespective  of  any 
question  of  whether  or  not  it  was  guilty  of  neg- 
ligence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Dec.  Dig.  I  230.*] 

2.  Carriers  (|    219*)—  Injuries  to  Stock  — 
Damages— Instructions. 

In  an  action  against  a  railroad  for  dam- 
ages to  plaintiff's  stock  in  transportation,  where 
the  evidence  showed  that  tbe  stock  was  shipped 
over  defendant's  road  to  W.  and  thence  to  H. 
over  another  road,  and  tbat  they  were  kept  in 
stockpens  in  W.  a  whole  day  awaiting  shipment 
to  H.,  defendant  was  not  liable  for  depreciation 
in  the  market  value  of  the  animals  on  their  ar- 
rival at  destination  in  excess  of  such  as  result- 
ed from  injuries  occurring  on  its  line,  and  hence 
an  instruction  allowing  further  damages  for  in- 
juries occurring  after  termination  of  the  ship- 
ment over  defendant's  road  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  fS  950,  951 ;    Dec.  Dig.  §  219.*] 

3.  Evidence   (8   472*)— Opiniobj.  Bvidbncb— 
Market  Value. 

In  an  action  against  a  railroad  for  injuries 
to  stock  in  transportation,  a  witness  was  in- 
competent to  express  an  opinion  as  to  the  rea- 
sonable market  value  of  one  of  the  animals  if 
it  had  reached  the  destination  with  only  such 
injuries  as  ordinarily  occur  after  a  reasonable 
and  ordinary  run ;  the  issue  as  to  whether  or 
not  tbe  run  was  a  reasonable  one  being  one  of 
negligence  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2186,  2187 ;  Dec.  Dig.  8  472.*] 

Appeal  from  Taylor  County  Court;  T.  A. 
Bledsoe,  Judge. 

Action  by  J.  D.  Jones  against  tbe  Texas  & 
Paclflc  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded  for  anotber  trial. 


*For  other  caaea  see  same  topic  and  Bectlon  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indesas 
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Wagstaff  &  DaTldson,  for  appellant  Cun- 
ningham &  Oliver,  for  appellee. 

DUNKLIN,  J.  The  Texas  &  Pacific  Rall- 
iray  Company  baa  appealed  from  a  Judg- 
ment In  faror  of  J.  D.  Jones  for  $450  recoT- 
ered  In  the  county  court  of  Taylor  county  in 
a  salt  for  damages  resulting  to  a  shipment 
of  29  head  of  horses  and  mules  from  Merkel 
to  Ft.  Worth. 

The  trial  court  gave  the  Jury  the  following 
Instmctlon:    "You  are  charged  that  If  you 
bellere  from  the  evidence  that  plalntlfl  de- 
llTered  said  stock  to  defendant  company,  as 
alleged  in  plaintiff's  petition  and  that  said 
stock  were  damaged  by  defendant  company, 
as  alleged  in  plaintiff's  petition,  then  yon 
will  find  for  plaintiff."    By  the  first  assign- 
ment of  error  appellant  challenges  the  cor- 
rectness of  the  foregoing  Instmctlon,  on  the 
ground  that  it  In  effect  lostmcts  the  Jury 
that,  if  the  stock  were  injured  in  the  manner 
alleged  in  plalntlfTs  petition,  then  defendant 
wag  guilty  of  n^ligence,  authorizing  a  recov- 
ery hy  plaintiff.    The  allegations  in  plain- 
tiffs petition  were  in  effect  that  the  running 
board  on  which  the  animals  passed  from  the 
loading  pens  into  the  car  at  Merkel  broke 
with  some  of  the  animals  upon  It,  and  thus 
caused  tiiem  to  be  Injured;   that  by  reason 
of  the  delays  In  transportation  occurring  at 
Uerkel  and  various  other  places  en  route  to 
Ft  Worth,  and  rough  handling  of  the  car,  In 
which   the   animals    were   transported,   the 
market  value  of  the  animals  was  greatly  de- 
preciated, and  that  In  failing  to  provide  safe 
facilities  for  loading,  and  in  failing  to  avoid 
sQdi  delays  and  such  rough  handling  of  the 
car,  the  defendant  was  guilty  of  negligence. 
Appellee  Insists  that  by  the  language  used  in 
the  charge  above  quoted,   "and  that  said 
stock  were  damaged  by  defendant  company 
as  alleged  In  plaintitTs  petition,"  the  Jury 
msst  necessarily  have  understood  that  in  or- 
der for  plaintiff  to  recover,  he  must  prove, 
not  only  that  the  animals  were  damaged  as 
alleged,  but  that  snch  damage  was  occasion- 
ed throngh  defendant's  negligence.    We  can- 
not concur  In  this  contention.     Perhaps  one 
learned  in  the  law  wonld  so  Interpret  the 
charge,  bat  It  Is  entirely  probable  that  the 
Jury,  composed  of  laymen,  construed  the  In- 
strncUon  as  meaning  that  a  verdict  should 
1)e  retained  in  plalntlfTs  favor  if  the  animals 
had  sustained  damage  In  the  manner  alleg- 
ed, Irrespective  of  any  question  as  to  wheth- 
er or  not  defendant  was  guilty  of  negligence, 
which  was  the  proximate  cause  of  such  dam- 
age.  Appdlant's  first  assignment  of  error  is 
ther^ore   sustained.     Bering   Mfg.   Co.   v. 
Pemelat  35  Tex.  Civ.  App.  38,  79  S.  W.  869, 
and  anttaoritles  there  cited. 

Appellant's  second  assignment  of  error  is 
u  follows:  "Ttae  court  erred  In  his  charge 
to  the  Jury  as  follows:  'If  yon  shonld  find 
for  the  plaintiff  •  •  •  you  will  first  find 
from  the  evidence  what  the  reasonable  val- 
oe  of  said  stock  In  the  market  at  HlUsbwo, 


Tex.,  on  the  11th  day  of  October,  1906,  would 
have  been  with  only  such  damages  as  ordi- 
narily occur  In  shipping  stock  that  distance 
with  ordinary  care.'  "  The  foregoing  assign- 
ment sets  out  only  a  portion  of  the  charge 
on  the  measure  of  damages.  Following  the 
portion  quoted  above,  the  court  continued: 
"Ton  win  then  flind  from  the  evidence  the 
reasonable  value  of  said  stock  in  the  market 
at  Hlllsboro  on  said  date  In  their  damaged 
condition,  if  you  find  they  were  Injured  or 
damaged  in  value.  And,  If  this  last  amount 
la  less  than  the  value  found  under  the  prie- 
ceedlng  subdivision  'A'  of  this  charge,  you 
will  then  ascertain  the  difference  in  said 
amounts,  and  said  difference,  if  any,  will  be 
the  amount  of  your  verdict  for  the  plaintiff." 
It  is  doubtful  whether  this  assignment  is  a 
sufficient  predicate  for  the  proposition  urged 
by  appellant  that  the  portion  of  the  charge 
quoted  in  the  assignment  authorized  the  jury 
to  allow  plalntlfl  damages  for  all  Injuries  to 
the  animals  occurring  during  the  entire  trip 
from  Merkel  to  Hlllsboro ;  but  as  the  Judg- 
ment win  be  reversed  for  other  errors,  and 
In  view  of  another  trial,  we  suggest  that 
there  was  error  In  the  charge  upon  the  meas- 
ure of  damages  taken  as  a  whole.  The  un- 
disputed evidence  showed  that  the  owner  of 
the  animals  accompanied  the  shipment;  that 
they  were  shipped  over  appellant's  road  from 
Merkel  to  Ft  Worth,  and  thence  to  Hlllsboro 
over  the  Missouri,  EAUsas  &  Texas  Railway'; 
and  that  they  were  kept  In  stock  pens  In  Ft 
Worth  a  whole  day,  awaiting  shipment  to 
Hlllsboro.  Plaintiff  testified  in  part  as  fol- 
lows: "I  have  been  shipping  mules  and  hors- 
es nearly  all  my  life,  and  know  the  effect  of 
long  delay  and  rough  handling  upon  the 
market  value  of  such  animals.  In  addition 
to  bruising  and  -crippling  them,  they  depre- 
date In  weight  and  fiesh  and  in  appearance, 
their  hair  gets  rough,  and  tends  to  make 
them  unsalable,  and  reduces  their  market 
value."  In  no  event  would  appellant  be  lia- 
ble for  depreciation  in  market  value  of  the 
animals  upon  their  arrival  at  destination  in 
excess  of  such  as  resulted  from  injuries  oc- 
curring on  its  own  line,  but  the  charge  upon 
the  measure  of  damages  above  quoted  allow- 
ed a  recovery  for  a'ny  further  damages  occur- 
ring after  the  termination  of  the  shipment 
over  appellant's  road.  Railway  v.  Yaughan, 
41  S.  W.  415 ;  Railway  v.  Leibold,  65  S.  W. 
368. 

T^ie  following  question  was  propounded  to 
plaintiff  by  his  counsel:  "What  would  have 
been  the  reasonable  market  value  at  Hllls- 
boro, Tex.,  of  the  black  mare  which  died  if 
she  had  reached  Hlllsboro  with  only  such  in- 
juries as  ordinarily  occur  after  a  reasonable 
and  ordinary  run  from  Merkel,  Tex.,  to  Hllls- 
boro, Tex.,  via  T.  &  P.  Ry.  and  the  M.  K.  k 
T.  Ry.  of  Texas?"  Defendant  objected  to  the 
questlMi  upon  the  ground  that  the  answw  of 
the  witness  would  be  the  expression  of  his 
oirlnlon  upon  a  mixed  question  of  law  and 
fact    The  objection  was  overruled,  and  the 
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wltnefM  vna  permitted  to  answer  the  ques- 
tion favorably  to  plaintiff,  and  this  mllng  Is 
the  basis  of  appellant's  fifth  assignment  of 
error.  The  Issue  as  to  whether  or  not  the 
run  over  defendant's  line  was  a  reasonable 
run  was  an  Issue  of  negligence,  and  the  test 
for  Its  determination  was  whether  or  not  the 
same  was  such  a  run  as  a  carrier  of  ordi- 
nary prudence  would  have  made  under  sim- 
ilar circumstances.  This  was  an  Issue  to  be 
determined  by  the  Jury,  upon  which  It  was 
Improper  for  the  witness  to  express  an  opin- 
ion, and  the  court  erred  in  OTerruUng  appel- 
lant's objection  to  the  question.  Railway  v. 
Roberts  (Sup.)  108  8.  W.  808;  Railway  t. 
Schults,  109  S.  W.  415 ;  Railway  t.  Noelke, 
110  S.  W.  82;  Railway  t.  Bvans-Snyder-Buel 
C3a,  42  Tex.  CIt.  App.  60,  03  S.  W.  1026; 
Railway  v.  Thompson,  2  Tex.  CIt.  Aw>.  170, 
21  S.  W.  138;  Sonnefleld  v.  Mayton,  30  S.  W. 
167. 

For  the  errors  aboye  Indicated,  the  Judg- 
ment of  the  trial  court  Is  reversed,  and  the 
cause  i»  remanded  for  another  trial. 


DIAMOND  T.  ROTAN  et  al. 

(Court  of  CiWl  Appeals  of  Texas.    Dec.  16, 1909. 
On  Rehearing,  Jan.  14,  1910.) 

1.  P»BPBTurriKs  (g  8*)— Restraint  of  Auen- 
AnoN. 

A  general  restraint  on  the  power  of  aliena- 
tion, when  incorporated  in  a  deed  or  will  other- 
wise conveying  a  fee-simple  right  to  the  prop- 
erty, is  void. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent  Dig.  {{  4-66 :   Dec.  Dig.  t  «.*] 

2.  DEKDB  (I  124*)— <CONVETARCK  OV  FkB— Rl- 
PUQNANT  LlMrrATION. 

A  deed  from  a  mother  to  her  son  remised, 
released,  and  quitclaimed '  to  the  son  described 
property,  to  have  and  hold  during  his  natural 
life,  unless  the  same  or  some  part  thereof  be  sold 
by  him  or  some  creditor  of  his,  in  which  event 
the  title  to  immediately  vest  in  his  children,  if 
living,  or.  If  not  living,  in  L.,  if  living,  or,  if  h« 
then  have  no  children  and  L.  be  dead,  then  in 
the  hein  of  L.,  and  at  the  death  of  the  son,  if 
the  title  should  still  be  in  him,  the  same  to  l>e- 
come  the  property  of  his  heirs.  Held,  that  the 
limitation  in  the  deed  was  a  restriction  on  aliena- 
tion and  void  as  repugnant  to  the  fee  intended 
to  be  granted. 

[Eld.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  439;   Dec.  Dig.  J  124.*] 

3.  Estates  ({  10*) — Meboeb— Defeasible  Feb 

AND  ReVEBTEB. 

Where  a  mother  conveyed  a  fee-simple  es- 
tate in  land  to  her  son  and  sole  heir,  with  a  lim- 
itation over  to  his  children  in  case  his  creditors 
should  subject  the  land  to  bis  debts,  and  the 
son  was  unmarried  at  the  death  of  the  mother, 
the  mother's  reversionary  estate,  which  would 
have  existed  until  the  birth  of  diildren  to  the 
son,  passed  by  inheritance  to  the  son,  and  merg- 
ed with  his  defeasible  fee  so  as  to  confer  on 
him  the  complete  title,  and,  such  title  having 
once  vested  in  the  son,  any  contingent  remain- 
der in  untwm  children  was  defeated,  and  hence 
the  limitation  over  would  not  talte  effect  on  a 


breach  of  condition  after  marriage  of  the  son 
and  birth  of  issue. 

TBd.  Note.— For  other  cases,  see  Elstates,  Out 
Dig.  H  9-13 ;   Dec.  Dig.  |  10.*] 

4.  Estates  (f  10*)— Meboeb— Defeasibxx  Fes 

AND  REVEBBION-^rrECT  OF  gTATDTE. 

This  result  was  not  obviated  by  Sayles' 
Ann.  Gv.  St  1897,  art.  626,  providing  that  the 
union  of  any  particular  estate  with  the  inherit- 
ance by  purcliase  or  by  descent  shall  not  operate 
to  defeat  the  remainder,  since  the  purpose  of 
the  statute  was  to  abolish  the  common-law  tech- 
nicalities regarding  the  characteristics  of  par- 
ticular estates,  essential  to  support  a  remainder, 
and  to  prevent  such  results  from  following  the 
union  of  the  particular  estate  with  the  innerit- 
ance  in  the  same  person,  and  in  the  present  case 
there  was  an  absorption  of  all  the  estates  pos- 
sible to  be  carved  out  of  a  fee-simple  estate  in 
the  son. 

[Ed.  Note.— For  other  cases,  see  Estates,  Cent 
Dig.  IS  0-18;   Dec.  Dig.  f  10.*] 

6.  Descent  and  Distbibution  (|  8*) — Possi- 
bility OF  Revebteb. 

While  the  possibility  of  reverter  limited  to 

take  effect  on  the  happening  of  a  condition  is 

not  an  estate  which  may  be  conveyed,  it  is  one 

capable  of  being  inherited. 
[Ed.  Note.— For  other  cases,  see  Descent  and 

DutribuUon,  Cent  Dig.  {  33 ;  Dec.  Dig.  {  8.*J 

On  Rehearing. 

a  Estates  (S  1*)  —  Distinction   Between 

"Estate  on  Lxmitation"  and  "EarrATE  ow 

Condition." 

The  distinction  between  an  "estate  on  lim- 
itation" and  one  "on  condition"  is  that  in  the 
former  the  event  or  occurrence  relied  on  to  de- 
termine the  first  estate  and  as  the  beginning  of 
another  merely  mariis  the  end  or  limit  of  the 
first,  and  thus  indicates  the  boundary  between 
the  two,  while  in  estates  on  condition  it  active- 
ly defeats  what  might  otherwise  be  a  greater 
interest 

[Ed.  Note.— For  other  cases,  see  Estates,  Cent 
Dig.  I  1;  Dec.  Dig.  I  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4164-4165;  vol.  8,  p.  7707;  voL  2, 
pp.  1394-1400.] 

Appeal  from  District  Court,  Fannin  Coun- 
ty ;  Ben  H.  Denton,  Judge. 

Action  by  W.  L.  Diamond,  guardian,  against 
J.  W.  Rotan  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.   Affirmed. 

M.  L.  Morris  and  Richard  B.  Semple,  for 
appellant  McGrady  &  McMahon,  for  appel- 
lees J.  W.  Rotan  and  J.  G.  McGrady.  Spence 
&  Baker  for  appellees  Mrs.  Daisy  D.  Leonard 
and  Rhodes  8.  Baker. 

HODOES,  J.  The  determination  of  the 
principal  question  presented  In  tills  appeal 
Involves  the  construction  of  a  deed  of  gift 
from  Mrs.  Leanna  Leonard  to  her  son,  W.  H. 
Leonard.  It  was  made  in  1888,  and  conveyed 
to  W.  H.  Leonard  the  land  In  controversy. 
Omitting  the  description  of  the  land,  the  deed 
is  as  follows: 

"This  indenture  made  this  Feb.  18,  1888, 
by  and  between  Leanna  Leonard  as  a  single 
person  of  the  county  of  Buchanan  and  state 
of  Missonrl,  party  of  the  first  part,  and  Wil- 
liam Henry  Leonard  of  the  county  of  Buchan- 
an, state  of  Missouri,  party  of  the  second 


•For  other  caras  see  same  topic  and  section  NUHBBR  In  Deo.  *  Am.  Digs.  U07  to  dats,  *  Rworter  ladexea 


Digitized  by 


Google 


Tez.) 


DIAMOND  ▼.  ROTAir. 


197 


part,  witnesseth,  that  whereas  the  said  party 
of  the  flnt  part  for  and  In  consideration  of 
lore  and  affection  and  the  sum  of  one  dollar 
to  ha:  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowl- 
edged, do  by  these  presents  remise,  release 
and  forever  qnit-clalm  unto  the  said  party  of 
the  second  part  the  following  described  lots, 
tracts  or  parcels  of  land  lying  and  being  and 
sltoBte  In  the  connty  of  Fannin  and  state  of 
Texas,  subject  to  the  conditions  herein  stat- 
ed, to  wit:  (Description  omitted.)  To  baye 
and  to  hold  the  same  unto  him  the  said  Wil- 
liam Henry  Leonard  for  and  during  his  natu- 
ral life  nnless  the  same  or  some  part  thereof 
should  be  sold  by  him  or  some  creditor  of  bis. 
In  which  event  said  land  and  the  title  thereto 
is  to  immediately  rest  in  his  children  If  any 
there  be  living  at  the  time,  share  and  share 
alike,  or  If  he  then  have  no  children  living 
then  in  the  said  Leanna  Leonard  if  living, 
or  if  he  then  have  no  children  and  the  said 
Leanna  Leonard  should  be  dead,  then  in  the 
heirs  of  said  Leanna  Leonard,  and  at  the 
death  of  said  William  Henry  Leonard  If  the 
title  to  said  land  should  still  be  in  him,  wlth- 
OQt  being  vested  in  others,  as  herein  before 
provided,  then  same  Is  to  go  to  and  become 
the  property  of  his  heirs,  together  with  all 
and  singular  the  rights,  privileges  and  ap- 
pnrtenances  thereto  belonging." 

Mrs.  Leonard  died  in  1880  or  1891  without 
leaving  any  other  children,  so  far  as  is  dis- 
closed by  the  record.  At  the  time  of  the 
execution  of  this  deed,  and  at  the  time  of  the 
death  of  Mrs.  Leonard,  W.  H.  Leonard  was 
munarried.  In  1895,  about  six  years  after 
the  death  of  his  mother,  he  married  Daisy 
Leonard,  one  of  the  appellees  in  this  suit,  by 
whom  be  had  two  children,  Henry  and  John, 
aged  ten  and  seven  years,  respectively,  at 
the  time  of  the  trial  in  the  court  below.  W. 
H.  Leonard  and  his  wife  resided  upon  the 
land  In  controversy  as  their  homestead  for 
several  years  prior  to  the  institution  of  this 
suit,  and  200  acres  of  that  land  is  still  claim- 
ed as  a  homestead  by  the  wife,  Daisy  Leon- 
ard. In  1908  R.  L.  Holcomb  recovered  a 
Judgment  against  W.  H.  Leonard  for  the  sum 
of  1706.65  and  costs  of  suit  By  virtue  of 
an  execution  Issued  npon  this  Judgment  the 
land  in  controversy  was  sold,  and  the  appel- 
lees McGrady  and  Rotan  claim  under  that 
sale. 

On  May  30, 1906,  a  conveyance  was  execut- 
ed by  W.  H.  Leonard,  in  which  he  was  Joined 
by  his  wife,  conveying  the  property  in  suit 
to  their  minor  children  Henry  and  John  L., 
and  Rhodes  S.  Baker — ^to  the  latter  in  the 
doable  capacity  as  trustee  for  Mrs.  Daisy 
Leonard  and  In  his  individual  behalf.  The 
deed  set  apart  in  trust  for  Mrs.  Leonard  for 
life  150  acres;  to  Baker,  in  consideration  of 
bis  services  as  an  attorney  in  securing  the 
deed  of  settlement  and  for  money  advanced 
to  Leonard  as  a  consideration  for  the  con- 
v^ance,  a  reasonable  Interest  in  the  entire 


tract  of  land,  to  be  fixed  by  some  court  of 
competent  jurisdiction  upon  application  there- 
for; to  the  minors  Henry  and  John  L.  was 
given  an  absolute  fee-simple  title  to  all  the 
remainder  of  the  premises,  and  all  interest 
in  remainder  after  the  termination  of  the 
life  estate  of  Mrs.  Leonard.  The  considera- 
tion expressed  was  love  and  affection  for  the 
children,  the  payment  of  $60,  and  the  legal 
services  rendered  by  Baker. 

The  testimony  showed  that  Leonard  was 
a  man  of  spendthrtft  habits,  that  he  wasted 
his  means  and  failed  to  support  his  family. 
The  family  was  without  any  property  or 
means  of  support  except  the  premises  in  con- 
troversy and  the  income  from  it  Rhodes  S. 
Baker  was  employed  by  Mrs.  Leonard  to 
secure  the  deed  of  settlement  above  referred 
to,  and  he  advanced  the  950  recited  as  a  part 
of  the  consideration.  In  October,  1908,  this 
suit  was  Instituted  by  John  L>  Leonard,  as 
the  next  friend  of  the  minors  Henry  and  John 
It.,  against  Rotan,  W.  H.  Leonard,  Daisy 
Leonard,  and  Rhodes  Baker,  to  recover  all  of 
the  land  described  in  the  original  deed.  Pre- 
vious to  the  trial  John  L.  Leonard  died,  and 
W.  I*  Diamond  was  appointed  gruardian  of 
the  estates  of  the  minors  and  i>ermitted  to 
appear  and  prosecute  the  suit  In  his  peti- 
tion Diamond  sets  forth  the  facts  substantial- 
ly as  stated  here,  and  claims  that  the  estate 
of  W.  H.  Leonard  in  the  land  terminated  by 
the  sale  made  by  the  creditor  Holcomb  and 
by  Leonard's  deed  to  Baker  and  Mrs.  Leon- 
ard, charging  that  these  were  breaches  of  the 
conditions  imposed  in  the  ortginal  deed ;  that 
by  the  terms  of  that  instrument  the  occur- 
rence of  those  contingencies  operated  to  vest 
the  remainder  In  fee  in  the  minors  for  whose 
benefit  he  sues.  He  asks  for  Judgment  for  the 
entire  tract  of  land,  in  his  capacity  as  guard- 
ian. The  defendants  in  the  court  below  an- 
swered, setting  up  their  claims  as  evidenced 
by  the  deeds  under  which  they  claimed.  The 
case  was  tried  before  the  court  without  a 
Jury,  and  a  Judgment  rendered  in  favor  of  the 
defendants,  denying  the  right  of  the  guardian 
to  any  portion  of  the  property,  but  recogniz- 
ing the  distribution  made  in  the  deed  above 
referred  to  from  W.  H.  Leonard.  To  Baker 
was  given,  as  a  reasonable  compensation  for 
his  services,  a  one-tenth  Interest  in  the  prop- 
erty. The  title  of  the  appellees  McGrady  and 
Rotan  was  limited  to  the  excess  over  the 
homestead  of  200  acres.  The  guardian  alone 
has  appealed. 

At  the  request  of  the  appellant,  the  court 
filed  conclusions  of  fact  and  of  law,  and  in 
his  conclusions  of  law  holds  that  the  ortginal 
deed  from  Mrs.  Leanna  Leonard  to  W.  H. 
Leonard  vested  in  the  latter  a  fee-simple  es- 
tate to  the  entire  tract  of  land.  The  only 
errors  assigned  In  this  court  are  those  which 
question  the  correctness  of  this  conclusion  of 
law  and  the  further  conclusion  holding  that 
the  appellees  McGrady  and  Rotan  were  en- 
titled to  any  portion  of  the  property.    If  the 


Digitized  by 


Google 


198 


124  SOUTHWESTERN  REPORTER. 


Crex. 


court  was  correct  In  conclading  that  Leonard 
took  from  his  mother  an  absolute  fee-simple 
estate  In  the  land,  It  logically  follows,  from 
the  facta  In  evidence,  that  he  must  also  have 
been  correct  In  holding  that  the  excess  over 
the  homestead  claim  of  Leonard  was  subject 
to  execution  and  sale  at  the  Instance  of  a 
creditor,  and  that  McGrady  and  Botan  had 
acquired  a  good  title  to  that  portion.  It  Is  ap- 
parent therefore  that  the  entire  appeal  must 
be  determined  by  a  review  of  the  legal  con- 
clusion complained  of  by  the  first  assignment 
of  error.  The  question  Is:  Did  W.  H.  Leon- 
ard take  under  the  deed  from  his  mother  an 
absolute  fee-simple  estate,  or  merely  a  qtali- 
fled  fee  held  upon  condition?  The  grant  was 
for  and  during  his  natural  life,  and  at  bis 
death,  if  the  title  was  still  In  htm  without 
having  been  divested  by  a  breach  of  the 
conditions  named.  It  passed  to  his  heirs  gen- 
erally. The  legal  effect  of  this  language,  if 
the  conditions  Imposed  are  to  be  Ignored  as 
void,  conveys  an  absolute  fee-simple  estate. 
Seay  v.  Cockrell  (Sup.)  115  S.  W.  1160.  But 
If  those  conditions  are  to  be  given  effect,  then 
Leonard  took  only  a  qualified,  or  conditional, 
fee,  and  the  court  erred  in  holding  to  the 
contrary. 

The  only  ground  upon  which  the  court 
could  have  disregarded  the  conditions  speci- 
fied In  the  deed  Is  that  they  were  void  as 
being  a  restraint  upon  the  alienation  of  a 
fee-simple  estate.  That  a  general  restraint 
upon  the  power  of  alienation,  when  incorpor- 
ated in  a  deed  or  will  otherwise  conveying  a 
fee-simple  right  to  the  property,  is  void.  Is 
now  too  well  settled  to  require  discussion. 
Potter  V.  Couch,  141  U.  S.  290,  11  Sup.  Ct. 
1005,  .35  L.  'Ed.  721 ;  Seay  v.  Cockrell  (Sup.) 
115  S.  W.  lieO;  Ressner  v.  Phillips,  189  Mo. 
515,  88  S.  W.  66,  107  Am.  St.  Rep.  368;  Sl- 
monton  v.  White,  93  Tex.  50,  53  S.  W.  339, 
77  Am.  St.  Rep.  824;  White  v.  Dedmon,  57 
S.  W.  870;  Laval  v.  Staftel,  64  Tex.  371; 
Bouldln  V.  Miller,  87  Tex.  359.  28  S.  W.  940 ; 
Latimer  v.  Waddell,  119  N.  C.  370,  26  S.  E. 
122,  3  L.  R.  A.  (N.  S.)  668,  and  cases  cited  In 
notes;  Tiedeman  on  Real  Prop.  8  204 ;  24  Am. 
&  Eng.  Ency.  864.  The  apparent  uniformity 
of  the  ruling  does  not  extend  to  all  the  forms 
in  which  this  restrictive  power  Is  sought  to 
be  exercised  in  deeds  and  wills.  The  most 
frequent  occasions  where  courts  have  been 
called  upon  to  interpose  this  objection  occur 
where  the  deed  or  will  merely  contains  a 
clause  forbidding  the  alienation  Indefinitely, 
or  providing  that  the  property  conveyed  shall 
not  be  sold  for  the  debts  of  the  grantee  by 
any  creditor,  without  at  the  same  time  pro- 
viding that  the  first  estate  shall  thereby  ter- 
minate and  vest  In  another.  In  such  cases 
the  rule  has  been  upheld  with  practical  un- 
animity by  the  courts  of  the  country,  as  well 
as  by  the  text-writera  But  in  cases  where 
the  instrument  to  be  construed  contains  a 
provision  to  the  effect  that  If  the  grantee  sells 
any  part  of  the  property,  or  it  shall  be  sold 


at  the  Instance  of  a  creditor,  the  estate  con- 
veyed shall  cease  and  the  title  to  the  property 
thereupon  pass  to  another  named  person  or 
revert  to  the  grantor,  there  has  arisen  some 
diversity  of  opinion  as  to  the  propriety  of 
holding  such  restrictions  void.  Mandlebaum 
V.  McDonell,  29  Mich.  78,  18  Am.  Rep.  61; 
Bennett  v.  Chapin,  77  Mich.  538,  43  N.  W. 
893,  7  L.  R.  A.  377;  Conger  v.  Lowe,  124  Ind. 
368,  24  N.  E.  889,  9  L.  R.  A.  165 ;  Fowlkes  r. 
Wagoner  (Tenn.  Ch.)  46  S.  W.  58a  The  use 
of  language  falling  within  the  last-named 
class  of  cases  is  what  surrounds  the  construc- 
tion of  the  deed  here  under  consideration 
with  some  difficulty.  The  deed  provides  that 
W.  H.  Leonard  should  have  and  hold  the 
land  during  his  natural  life  "unless  the  same 
or  some  part  thereof  should  be  sold  by  him 
or  some  creditor  of  his,  In  which  event  said 
land  and  the  title  thereto  Is  to  Immediately 
vest  in  his  children  If  any  there  be  living 
at  the  time,  share  and  share  alike,  or  if  he 
then  have  no  children  living  then  In  the  said 
Leanna  Leonard  if  living,  or  if  he  then  have 
no  children  and  the  said  Leanna  Leonard 
should  be  dead,  then  in  the  heirs  of  said 
Leanna  Leonard,  end  at  the  death  of  said 
William  Henry  Leonard  If  the  title  to  said 
land  should  still  be  in  him,  without  being 
vested  In  others,  as  herein  before  provided, 
then  same  Is  to  go  to  and  become  the  property 
of  his  heirs."  It  Is  evident,  from  the  lan- 
guage quoted,  that,  if  the  condition  be  treat- 
ed as  one  which  may  legally  be  ingrafted 
upon  instruments  of  this  character,  it  would 
have  the  effect  of  terminating  the  estate  of 
W.  H.  Leonard  upon  an  alienation  of  the 
property  by  him  or  by  any  creditor  of  his. 
While  adhering  to  the  application  of  the 
general  rule  as  hereinbefore  stated,  the  courts 
of  this  state,  so  far  as  we  have  been  able  to 
ascertain,  have  not  passed  upon  a  provision 
couched  In  language  precisely,  or  substan- 
tially, the  same  as  that  contained  in  this 
Instrument  However,  we  are  not  without 
eminent  authority  from  other  sources.  In 
the  case  of  Potter  v.  Couch,  supra,  the  Su- 
preme Court  of  the  United  States  uses  this 
language:  "But  the  right  of  alienation  Is 
an  Inherent  and  inseparable  quality  of  an 
estate  of  fee  simple.  In  a  devise  of  land  in 
fee  simple,  therefore,  a  condition  against  all 
alienation  Is  void  because  repugnant  to  the 
estate  devised.  ♦  »  •  por  the  same  rea- 
son, the  limitation  over  in  case  the  first  dev- 
isee shall  alien  is  equally  void  whether  the 
estate  be  legal  or  equitable.  (Citing  authori- 
ties.) And  on  principle,  and  according  to  the 
weight  of  authority,  a  restriction,  whether  by 
way  of  condition  or  of  devise  over,  not  for- 
bidding alienation  to  particular  persona  or 
particular  purposes  only,  but  against  any 
and  all  alienation  whatever  during  a  limited 
time  of  an  estate  In  fee,  Is  likewise  void  as 
repugnant  to  the  estate  of  the  first  taker  by 
depriving  him  during  that  time  of  the  inher- 
ent power  of  alienation."    The  language  of 
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that  dedslon  Is  especially  applicable  bere,  and 
may  be  considered  antborltatlre,  inasmncb 
as  tlift  case  tbere  being  reviewed  Involved  the 
constmctlon  of  a  provision  very  similar  to 
the  one  in  this  deed.  In  Kessner  v.  Phil- 
lips, also  cited  above,  the  instrmnent  con- 
strued contained  a  provision  stipulating  that 
in  case  the  grantee  should  sell,  or  attempt  to 
sell  or  incumber,  the  premises  conveyed  at 
any  time  during  30  years,  the  title  should 
immediately  vest  in  other  named  parties,  or 
th^r  heirs  or  assigns.  In  disposing  of  the 
question,  the  Supreme  Court  of  Missouri,  aft- 
er citing  and  discussing  a  large  num|)er  of 
cases,  reached  the  conclusion  that  such  a 
provision  should  be  treated  as  a  nullity,  by 
reason  of  being  a  restriction  uijon  the  free 
alienation  of  an  estate  otherwise  absolute. 

Upon  principle  we  can  see  no  distinction 
between  the  two  classes  of  cases,  when  it 
appears  from  the  whole  instrument  that  the 
primary  pnrpose  of  the  condition,  or  restric- 
tion. Is  to  prevent  alienation  of  the  property, 
and  not  merely  to  affix  a  limitation  to  the 
estate  conveyed.  If  clauses  forbidding  al- 
ienation, when  unaccompanied  by  any  terms 
of  forfeiture,  or  devises,  or  grants  over,  rise 
to  the  dignity  of  conditions  capable,  tf  valid, 
of  defeating  the  continuation  of  the  estate 
in  the  first  grantee,  they  stand  upon  an  equal 
footing  with  conditions  containing  those  ex- 
press stipulations.  If  they  do  not,  then  it 
would  not  become  necessary  to  hold  them  in- 
valid in  order  to  preserve  the  first  estate 
conveyed.  It  is  only  -when  they  are  treated 
as  conditions,  and  not  as  mere  covenants, 
and  inenrmountable.  If  valid,  that  it  becomes 
necessary  to  eliminate  them  by  assailing  their 
validity.  If  a  clause  restraining  the  free 
alienation  of  property  Is  not  expressed  In 
terms  which  are  sufficient  to  determine  the 
estate,  it  cannot  be  said  that  It  has  that  ef- 
fect, and  there  is  no  occasion  to  Invoke  the 
.  powers  of  the  courts  to  declare  them  inval- 
id. On  the  other  hand.  If  the  language  used 
creates  such  a  condition,  which,  if  valid, 
would  defeat  the  first  estate,  the  form  In 
which  the  intent  of  the  grantor  may  be  ex- 
pressed is  Immaterial.  The  fact  that  the 
grantor  says  the  first  estate  shall  upon  the 
happening  of  such  contingency  terminate  Is 
entitled  to  no  more  weight  than  should  be 
l^lren  language  from  which  the  law  would 
Imply  such  an  Intention. 

In  the  present  case  it  clearly  appears  that 
the  primary  purpose  of  Mrs.  Leanna  I/eon- 
ard  was  not  to  limit  the  tenure  of  her  son, 
bat  to  shield  blm  from  his  creditors  and 
his  own  Improvidence.  While  endowing  him 
witb  full  power  to  manage  and  control  the 
property,  enjoy  all  of  its  nsufmct,  and  pass 
it  at  his  death  to  his  heirs  generally,  thus 
vesting  in  him  an  estate  In  fee  simple,  she 
tougbt  to  take  from  her  grant  some  of  the 
essentials  which  the  law  invariably  attaches 
to  such  proi)erty  rights.  This  was  evidently 
dooe,  not  for  the  purpose  of  limiting  or  di- 


minishing a  right,  bat  of  protecting  and  pro- 
longing the  right  and  Its  enjoyment  If  Mrs. 
Leanna  Leonard  desired  to  create  a  spend- 
thrift trust,  the  law  has  pointed  out  a  method 
by  which  this  can  be  done.  Kessner  v.  Phil- 
lips, supra.  But  she  could  not  Invest  her  son 
with  an  absolute  legal  and  equitable  title  to 
the  property  and  take  from  him  those  ele- 
ments and  liabilities  with  which  the  law 
clothes  such  owner. 

There  is  still  another  view  that  may  be  tak- 
en of  this  case,  and,  while  not  resting  our 
decision  ui>on  that  ground,  we  think  It  worthy 
of  being  referred  to.  The  record  falls  to 
show  that  Mrs.  Leanna  Leonard  at  her  death 
left  any  child,  or  children,  or  their  descend- 
ants, other  than  the  appellee  W.  H.  Leonard. 
If  we  may  infer  from  this  that  he  was  the 
only  heir  of  his  mother  at  her  death,  then 
upon  the  happening  of  that  event  he  became 
invested  with  all  the  rights  and  Interests 
held  by  her,  including  the  possibility  of  re- 
verter, based  upon  the  occurrence  of  the  con- 
tingency mentioned  in  the  deed.  The  tes- 
timony shows  that  there  was  an  interval  of 
about  six  or  eight  years  between  the  death 
of  Mrs.  Leanna  Leonard  and  the  birth  of 
the  first  child  of  W.  H.  Leonard.  I^t  us  sup- 
pose that  dnrlng  that  time  a  creditor  bad 
sold  the  property,  or  that  Leonard  hadhltn- 
self  disposed  of  it  What  then  would  have 
been  the  estate  acquired  by  such  purchaser? 
If  we  treat  the  condition  In  this  deed  as 
valid,  and  the  alienation  as  ipso  facto  ter- 
minating his  estate  under  the  deed,  Leonard's 
rights  as  an  heir  to  the  reversion,  and  re- 
mainder, would  Immediately  come  into  ex- 
istence and  form  the  basis  of  a  fee-simple 
estate.  In  short,  there  was  during  that  time 
merged  In  him  all  the  component  parts  of  a 
complete  fee-simple  right  The  limitation  to 
his  children,  then  unborn,  was  a  mere  con- 
tingency that  did  not  amount  to  a  vested  es- 
tate. During  the  Interval  between  the  death 
of  his  mother  and  the  birth  of  his  children, 
Leonard  stood  as  the  sole  representative  of 
all  those  who  could  take  for  a  breach  of  the 
conditions  In  the  deed.  Having  thus  been  en- 
dowed at  one  time  with  all  the  component 
parts  of  the  entire  estate,  it  would  seem  that 
there  was  a  complete  merger,  and  the  con- 
tingent remainder  limited  to  the  children 
thereby  defeated.  Article  626,  Sayles'  Rev.' 
Civ.  St  1897,  provides  that  the  union  of  any 
particular  estate  with  the  inheritance,  by 
purchase,  or  by  descent,  shall  not  operate  so 
as  to  defeat  impair,  or  in  any  wise  affect 
the  remainder.  It  was  probably  the  purpose 
of  this  statute  to  abolish  the  common-law 
technicalities  regarding  the  characteristics  of 
the  particular  estate  essential  to  support  a 
remainder,  and  also  to  prevent  equally  tech- 
nical results  from  following  the  union  of  the 
particular  estate  with  the  inheritance  In  thf> 
same  person.  Here,  however,  we  have  not 
only  a  union  of  the  Inheritance  with  the  par- 
ticular estate,  but  of  the  contingent  remain- 
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der  also.  It  does  not  present  the  situation 
of  destroying  an  Intervening  estate  by  the 
union  of  the  extremes,  but  one  In  which  there 
Is  an  absorption  by  one  person  of  all  the 
estates  possible  to  be  carved  out  of  the  fee 
simple.  This  being  true,  the  birth  of  children 
afterwards  would  not  operate  to  divest  him 
of  the  contingent  remainder  limited  over. 
While  the  possibility  of  reverter,  limited  to 
take  effect  upon  the  happening  of  the  con- 
tingency provided  against,  is  not  an  estate 
which  may  be  conveyed,  it  is  nevertheless 
one  capable  of  being  Inherited.  North  v. 
Graham.  235  111.  178,  85  N.  B.  267,  18  L.  R. 
A.  (N.  S.)  624,  126  Am.  St  Rep.  189.  Hav- 
ing been  Inherited  by  Leonard  from  his  moth- 
er at  her  death,  It  completed  in  him  the  fee- 
simple  estate. 

As  stated,  while  not  resting  our  disposi- 
tion of  the  assignments  of  error  upon  this 
proposition,  we  think  It  entitled  to  some  con- 
sideration, assuming  the  validity  of  the  con- 
ditions discussed. 

For  the  reasons  first  given,  the  Judgment 
of  the  district  court  Is  affirmed. 

On  Rehearing. 

In  the  motion  for  rehearing,  counsel  for 
appellant  insist  with  much  earnestness  that 
we  have  placed  an  erroneous  construction  on 
the  deed  from  Mrs.  Leonard  to  W.  H.  Leon- 
ard. It  Is  contended  that  the  legal  effect  of 
that  deed  was  to  invest  W.  H.  Leonard  with 
"an  estate'  upon  limitation,"  and  his  children 
with  an  "estate  upon  conditional  limitation." 
It  Is  Immaterial,  in  disposing  of  this  ques- 
tion, whether  we  construe  the' deed  from  Mrs. 
Leonard  as  conveying  to  W.  H.  Leonard  the 
^ee  or  only  a  life  estate  subject  to  the  con- 
ditions inserted,  if  we  hold  that  his  Is  not 
an  "estate  upon  limitation"  as  defined  In  law. 
The  question  is:  W^s  his  an  estate  upon 
condition,  or  oneuiran  limitation?  Mr.  Tiede- 
man,  in  bis  work  on  Real  Property  (section 
211),  says:  "An  estate  upon  limitation  Is 
one  which  is  made  to  determine  absolutely 
upon  the  happening  of  some  future  event  as 
an  estate  to  A.,  so  long  as  she  remains  a 
vrldow.  The  technical  words  generally  used 
to  create  a  limitation  are  conjunctions  re- 
lating to  time,  such  as  during,  while,  so  long 
as,  until,  etc.  But  these  words  are  not  ab- 
solutely necessary;  for  where  It  Is  neces- 
sary, in  order  to  carry  out  the  Intent  of  the 
grantor,  to  construe  an  estate  to  be  a  lim- 
itation, it  will  be  done,  even  though  words, 
ordinarily  used  In  the  creation  of  an  estate 
upon  condition,  appear  In  their  stead.  An 
estate  upon  limitation  differs  from  one  upon 
condition  in  this,  that  the  estate  is  determin- 
ed ipso  facto  by  the  happening  of  the  con- 
tingency, and  does  not  require  any  entry  by 
the  grantor  in  order  to  defeat  it.  A  condi- 
tional limitation  Is  an  estate  limited  to  take 
effect  upon  the  happening  of  the  contingency, 
and  which  takes  the  place  of  the  estate  which 
is  determined  by  such  contingency.     Some 


authors,  among  others  Mr.  Washbnm,  have 
used  the  terms  conditional  limitations  and 
limitations  interchangeably,  r^errlng  in  both 
Instances  to  the  estate  which  is  determined 
by  the  happening  of  the  event  But  it  ap- 
pears to  be  the  better  method  to  an>ly  the 
term  conditional  limitation  to  the  estate 
which  takes  effect  and  limitation  to  the  estate 
which  is  determined.  A  conditional  limita- 
tion Is  an  estate  limited  to  take  effect  after 
the  determination  of  an  estate,  which  in  the 
absence  of  a  limitation  over  would  bave  been 
an  estate  upon  condition.  Strictly  qpeakli^, 
a  conditional  limitation  cannot  be  limited 
after  an  estate  upon  limitation,  except  where 
the  contingency  which  constitutes  the  limita- 
tion. Is  not  sure  to  hajypen  and  the  estate  is 
a  fee  upon  limitation.  Thus  in  a  grant  to 
A.  during  widowhood,  and  upon  her  marriage 
to  B.,  A.'s  estate  would  be  an  estate  upon 
limitation,  and  consequently  B.'s  estate  would 
be  a  good,  common-law  remainder."  Mr. 
Washbnm  also  in  discussing  the  same  sub- 
ject uses  this  language:  "In  a  conditional 
limitation,  the  estate  determines.  Ipso  facto, 
upon  the  happening  of  the  event  and  goes 
over,  at  once,  to  the  grantor  by  reverter,  or 
to  the  person  to  whom  it  is  limited  upon  the 
happening  of  such  contingency.  So  If  the 
breach  of  a  condition  be  relieved  against  in 
chancery,  or  excused  by  becoming  impossible 
by  the  act  of  God,  the  estate  to  which  It  is 
annexed  remains  unimpaired,  whereas  a  lim- 
itation determines  an  estate  from  whatever 
cause  it  arises.  This  distinction  may  be  il- 
lustrated by  a  familiar  example.  A  grant 
to  A.  B.,  provided  she  continues  unmarried, 
is  an  estate  upon  condition,  and  if  she  mar- 
ries nobody  can  take  advantage  of  it  to  de- 
feat the  estate  but  the  grantor  or  his  heirs. 
But  a  grant  to  A.  B.  so  long  as  she  contin- 
ues unmarried  Is  a  conditional  limitation. 
The  moment  she  marries,  the  time  for  which 
the  estate  was  to  be  held  has  expired,  and 
the  estate  is  not  technically  defeated  but 
determined."  2  Wash,  on  Real  Prop.  (3d 
Ed.)  p.  20.  The  distinction  between  an  estate 
upon  limitation  and  one  upon  condition  may 
in  most  instances  be  easily  discerned.  In 
the  former  the  event  or  occurrence,  relied 
upon  to  determine  the  first  estate  and  as  the 
beginning  of  another,  merely  marks  the  end 
or  limit  of  the  first  &nd  thus  indicates  the 
boundary  between  the  two;  while  in  estates 
upon  condition  it  actively  defeats  what  might 
otherwise  be  a  greater  Interest  In  the  deed 
before  us  the  granting  clause  is  sufficient  to 
Invest  W.  H.  Leonard  with  an  estate  for  life, 
defeasible  if  he  or  any  creditor  sells  the 
property.  But  for  this  provision  Leonard 
would  unquestionably  be  endowed  with  an 
estate  in  fee  for  life.  It  would  have  been 
otherwise  had  Mrs.  Leonard  conveyed  the 
land  "until  he  became  insolvent"  or  "until 
he  or  some  creditor  sold  it"  Here  no  great- 
er estate  than  that  marked  by  the  occur- 
rence of  insolvency  or  alienation  would  have 
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been  poaalble  under  the  tenns  of  the  grant 
The  condition  of  Inmlrency,  or  the  act  of 
alienation,  would  not  operate  as  a  forfeit- 
are  to  defeat  an  otherwise  greater  estate, 
but  simply  Indicate  the  termination  of  the 
only  Interest  conveyed. 

If  the  estate  hdd  by  Leonard  be  one  up- 
on condition,  and  the  condition  be  void  for 
tlie  reasons  pointed  out  in  the  original  opin- 
ion. It  logically  follows  that  he  was  endowed 
1>T  tbe  deed  from  his  mother  with  such  an 
Interest 'as  the  terms  of  the  deed  wonld  con- 
vey with  the  condition  omitted.  This  we, 
held  would  be  a  fee,  and  we  still  adhere  to 
that  condnslon. 

The  motion  Is  ovomled. 


ABILBND  LIGHT  &  WATBR  CO.  v. 

CLACK. 

(Coatt  of  Civil  Appeals  of  Texas.    Dec.  4, 1909.) 

1.  Rkceivxbs  (I  143*)— Saue  or  Peopebit— 

LlABIUTIES   or   PXTBCHABEB. 

Where  defendant  became  the  owner  of  the 
property  of  a  water  company  at  a  receiver's 
nle,  and  had  no  notice  of  the  company's  agree- 
ment with  plaintiff  concerning  the  maintenance 
of  a  bridge,  and  did  not  voluntarily  agree  to 
maintain  the  same,  it  was  not  liable  for  plain- 
tiff's expenses  in  repairing  it. 

[Ed.  Kote.— For  other  cases,  see  Beceivets, 
Dec.  Dig.  g  143.*] 

2.  LnuTATioN  or  AcnoHS  (|  65*)— Toaxa— 
CoirnmuiRo  iRJtniT. 

Under  the  rule  that  where  the  stmcture 
constitnting  a  nuisance  is  permanent  and  the 
injaiy  is  constant,  or  certain  to  occur,  the  whole 
damage  may  be  recovered  at  once,  plaintiff,  fail- 
ing to  sue  for  damages  on  the  permanent  rais- 
ing of  a  dam  resulting  in  the  inundation  of  his 
land,  was  barred  by  the  statute  of  limitations. 
[Bd.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  {  55.*] 

3.  LDfiTATioK  or  AcTions  <i  66*)— Tons  — 

ACCBUAI.. 

That  on  the  permanent  raising  of  a  dam 
resulting  in  the  inondation  of  plaintiff's  lands 
defendant  paid  plaintiff  a  certain  sum  per  year 
as  damages  did  not  stop  the  running  of  the  stat- 
nte  of  limitations;  there  being  no  evidence  to 
show  tliat  plaintiff's  cause  of  action  was  merged 
in  the  contract  for  the  payment  of  damages. 

[Ed.  Note. — For  other  cases,  see  Limitation 
vt  Actions,  Dec.  Dig.  |  65.*] 

Appeal  from  Taylor  County  Court;  T.  A. 
Bledsoe,  Judge. 

AcUon  by  M.  M.  Clack  against  the  Abilene 
Light  A  Water  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  and 
judgment  rendered  for  defendant 

Wagstaff  &  Davidson,  for  appellant  Cun- 
ningham A  Oliver,  for  appellee. 

SPEER,  J.  M.  M.  Clack  recovered  Judg- 
ment against  the  Abilene  Light  A  Water  Com- 
pany for  damages  growing  out  of  the  main- 
tenance of  a  dam  across  Lytle  Creek,  near 
the  dty  of  Abilene,  by  whldi  water  was  caus- 
ed to  back  over  about  10  acres  of  land,  ren- 
dering the  same  wholly  useless,  and  to  re- 


coTor  a  further  sum  which  he  was  forced  to 
expend  in  repairing  a  bridge  across  said 
creek.  In  addition  to  the  general  issue,  the 
defendant  pleaded  the  statute  of  limitations 
of  two  years,  and  upon  this  appeal  insists 
that  the  trial  court  should  have  given  its  re- 
quested summary  Instruction  In  view  of  the 
undisputed  evidence. 

With  respect  to  the  bridge,  It  Is  Insisted  by 
appellee  that  the  Lytle  Water  Company,  ap- 
pellant's predecessor,  erected  the  dam,  and 
shortly  thereafter,  in  pursuance  of  an  agree- 
ment to  do  so,  constructed  a  bridge  across 
the,  creek  to  fqmlsh  him  passage  from  one 
part  of  his  land  to  another,  and  agreed  to 
maintain  the  same ;  that  this  appellant  bought 
the  property  of  the  Lytle  Water  Company  In 
the  year  1006.  This  agreement  on  the  part 
of  the  Lytle  Water  Company  was  verbal.  It 
does  not  at  all  follow  from  this  tliat  appel- 
lant is  liable  on  the  covenant  of  the  Lytle 
Water  Company  to  maintain  the  bridge.  On 
the  contrary,  it  is  undisputed  that  appellant 
became  the  owner  of  the  property  of  the 
Lytle  Water  Company  at  a  receiver's  sale, 
and  had  no  notice  whatever  of  Its  agreement 
with  appellee  concerning  the  maintenance 
of  the  bridge.  This  being  true,  and  the  appel- 
lant having  in  no  manner  voluntarily  agreed 
to  maintain  the  bridge,  it  cannot  be  held  lia- 
ble for  appellee's  expenses  In  repairing  it 

It  remains  to  be  seen,  then,  if  in  any  event 
appellant  is  liable  for  the  damages  growing 
out  of  the  overflow  of  appellee's  land.  The 
appellee  thus  states  his  contention  In  this 
respect:  "In  1889  and  1890  the  Lytle  Water 
Company  raised  the  dam  about  32  inches 
higher  to  its  present  height,  and  the  dam 
has  been  maintained  at  this  height  to  the 
present  time,  and  this  increase  in  the  height 
of  the  dam  caused  water  to  back  pver  10  or 
12  acres  of  appellee's  land.  The  Lytle  Water 
Company  paid  him  $100  a  year  on  account 
of  this  overflow  and  the  backing  of  water 
while  it  owned  the  property,  and  during  the 
two  years  prior  to  the  filing  of  this  suit  wa- 
ter had  stood  on  the  land  from  six  weeks  to 
three  months  during  the  year  and  part  of  the 
spring  and  summer.  The  lake  is  full  from 
one  to  two  times  each  year,  and  covers  this 
land  from  six  weeks  to  six  months  each  year. 
When  the  water  goes  down  In  the  lake,  the 
water  goes  off  the  land  leaving  it  dry  for  a 
portion  of  each  year,  but  not  long  enough  to 
enable  him  to  cultivate  a  crop  on  the  land." 
In  his  testimony  appellee  further  stated: 
"That  when  the  water  Is  not  on  the  land  it 
is  boggy  and  the  water  rises  on  it  The  grass 
will  not  grow  on  it  and  the  land  is  not  worth 
a  button  by  reason  of  the  dam  being  erected 
and  raised.  That  this  condition  of  affairs 
has  been  the  same  since  Lytle  Water  Com- 
pany raised  the  dam  In  1898  or  1899,  and 
since  the  dam  was  raised  he  has  abandoned 
the  use  of  It  for  cultivation,  as  It  has  been 
worthless  for  that  purpose  since  said  time." 
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As  before  stated,  this  suit  was  filed  In  1908. 
Under  these  t&cta,  we  do  not  think  appellee 
was  entitled  to  recover  anything,  and  our 
conclusion  Is  predicated,  of  course,  upon  a 
holding  that  his  cause  of  action  as  to  the 
land  In  controversy  arose  when  the  Lytle 
Water  Company  raised  the  dam  to  Its  present 
height,  thereby  submerging  appellee's  land. 
It  Is  perfectly  apparent  to  our  minds  that  the 
dam  across  tytle  creek  la  a  permanent  struc- 
ture, and  that,  upon  Its  being  raised  so  as  to 
Inundate  appellee's  land  In  the  manner  shown 
by  bis  testimony,  he  could  at  once  have  Insti- 
tuted suit  for  his  damages.  If  he  could  have 
sued  then  he  ought  to  have  done  so,  and  if  he 
failed,  he  was  under  the  penalty  of  a  bar  by 
the  statute  of  limitations.  Where  the  struc- 
ture constituting  a  nuisance  Is  permanent 
and  the  injury  is  constant  or  certain  to  oc- 
cur, then  the  whole  damage  may  be  recover- 
ed at  once.  Tex.  Central  R.  R.  Co.  v.  Brown, 
38  Tex.  Civ.  App.  610,  86  S.  W.  659,  and  au- 
thorities there  cited.  It  Is  further  worthy 
of  notice  that  no  special  damages  occurred 
during  the  two  years  immediately  preceding 
the  filing  of  this  suit,  but  the  conditions  were 
identical  with  those  existing  for  many  years 
prior  thereto ;  thus  showing  clearly  that  the 
real  cause  of  action  asserted  in  this  suit  ac- 
crued with  the  raising  of  the  dam. 

It  is  perhaps  well  to  notice  one  further 
contention  of  appellee.  It  is  Insisted  that 
limitations  could  not  run,  because,  after  Ly- 
tle Water  Comapny  raised  the  dam  to  its 
present  height,  It  paid  appellee  in  compensa- 
tion for  his  damages  the  sum  of  $100  per 
year  until  It  failed  in  business  and  the  ap- 
pellant became  the  owner  of  its  property. 
But  this  does  not  at  all  follow.  The  mere 
fact  that  Lytle  Water  Company  paid  to  ap- 
pellee the  sum  of  $100  per  year  damages 
does  not  at  all  show  that  his  cause  of  action 
had  not  fully  accrued  when  the  dam  was 
raised,  or  even  hold  in  abeyance  the  statute 
of  limitations.  There  Is  neither  pleading  nor 
evidence  to  show  that  appellee's  cause  of  ac- 
tion was  merged  In  a  contract  whereby  Lytle 
Water  Company  undertook  to  pay  the  sum 
of  $100  per  year,  even  if  that  would  affect 
the  question. 

We  see  no  way  to  avoid  the  conclusion  that 
the  statute  has  long  ago  barred  the  appellee's 
right  to  recover,  and  the  judgment  in  his  fa- 
vor is  therefore  reversed,  and  judgment  here 
rendered  for  api>ellant 


TEXAS  &  PACIFIC  COAL  CO.  v.  McWAIN.f 

(Court  of  Civil   Appeals  of  Texas.     Nov.  13, 

1909.     Kehearing  Denied  Dec.  11,  1909.) 

1.  Masteb  and  Sebvant  (S  92*)— Injury  to 
Sebvant— Malpractice  in  Medical  Treat- 
ment. 

Defendant,  a  mining  company,  is  nut  en- 
tifled  to  immunity  from  liability  for  malpractice 
in  treatment  of  plaintiff,  an   mjured  employ^. 


by  the  company's  physician,  on  the  ground  that 
the  physician  was  selected  by  plalntifTB  em- 
ployes' union,  and  defendant  only  acted  gra- 
tuitously in  taking  from  employSs'  wages  a  cer- 
tain amount  monthly,  and  paid  out  the  same 
for  medical  treatment  of  injured  employes,  where 
the  evidence  fails  to  show  that  the  union  se- 
lected or  employed  the  phvaician  who,  after  the 
first  few  days,  treated  plaintiff  for  a  number  of 
months. 

[EM.  Note.— -For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  148 ;   Dec.  Dig.  {  92.»] 

2.  Master  and  Servant  (|  284*)— Injitbt  to 
Servant — Medical  Treatment— Action  fob 
Malpractice — Question  fob  Jttbt. 

Evidence,  in  an  action  by  an  employ^  for 
malpractice  by  a  physician,  employed  by  the 
master,  called  to  treat  his  injnrfeg  received  in 
his  employment,  held  not  to  entitle  defendant  to 
a  directed  verdict  on  the  ground  that  it  failed 
to  show  that  defendant  contracted  for  plaintiff's 
medical  treatment. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  1000 ;  Dec.  Dig.  !  284.*] 

3.  Master  and  Servant  (|  264*)— Injury  to 
Servant  —  Discontinued  Medical  Treat- 
ment—Action FOR  Malpractice— Variance. 

In  an  action  against  hia  employer  for  mal- 
practice by  the  physician  called  by  defendant, 
plaintiff  alleged  that,  when  be  was  employed  by 
defendant,  they  agreed  that  defendant  would 
take  50  cents  per  month  from  his  wages,  and  in 
consideration  thereof  defendant  would  furnish 
all  necessary  medical  and  surgical  treatment  in 
case  of  injury  while  in  defendant's  employment ; 
that  the  names  of  the  physicians  who  would  so 
treat  plaintiff  were  not  mentioned ;  that  such 
contracts  were  made  with  all  of  defendant's  em- 
ployes ;  and  that  such  amount  was  deducted 
from  plaintiff's  wages  each  month  and  became 
the  money  of  defendant.  Plaintiff  testified  that 
50  cents  was  taken  from  every  employe's  wages 
each  month,  for  which  he  "was  to  get  doctor, 
medical,  and  surgical  attention."  Defendant's 
general  manager  testified:  "That  the  only  way 
the  miners  can  keep  from  payine  the  50  cents 
per  month  is  not  to  enter  the  employment  of  the 
company.  When  an  employ^  leaves  the  employ- 
ment of  the  company  he  has  no  interest  in  this 
fund.  •  *  •  For  his  50  cents  we  give  the 
miner  medical  attention,  •  •  •  and  the  at- 
tention of  each  one  or  all  three  of  the  physicians 
who  are  in  the  employ,  or  the  surgeons  as  they 
may  be.  We  give  that  to  the  individual  himself. 
If  he  calls  for  a  physician  outside  of  the  three 
be  pays  for  that  himself.  •  •  •  We  have  to 
furnish  the  employes  three  good  physicians. 
That  is  the  understanding  now  between  the  em- 
ployes or  their  committees  and  myself,  with  hack 
and  blankets  and  bandages,  etc.,  covered  by  the 
contract  in  pamphlet  form  that  has  been  pro- 
duced." Held,  that  there  was  no  variance  be- 
tween the  pleading  and  proofs  in  failing  to  prove 
the  contract  to  employ  medical  treatment  for 
plaintiff  as  alleged. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Senant,  Cent  Dig.  §  870;   Dec.  Dig.  8  204.*] 

4.  Master  and  Servant  (§  291*)— Injury,  xo 
Servant  —  Medical  Treatment— Malprac- 
tice—Instructions. 

In  an  action  by  an  employe  against  his 
master  for  malpractice  of  a  physician  employed 
by  the  master,  the  complaint  charged  that,  when 
plaintiff  was  employed  by  defendant,  it  was 
agreed  that  a  certain  amount  should  be  deducted 
monthly  from  plaintiffs  wages,  for  which  the 
master  would  furnish  all  medical  and  surgical 
treatment,  in  case  of  injury  while  so  employed. 
Ilrld,  that  an  instruction  to  find  for  defendant 
if  the  employes,  through  their  union,  by  their 
contract  with  defendant,  had  the  right  to  reg- 
ulate   the   amount    of   the   collections    for   the 


*For  other  cases  see  tame  topic  and  section  NUMBER  In  Dec.  ft  Am,  Digs.  1907  to  date,  ft  Reporter  Indexes 
t  Writ  of  error  denied  by  Supreme  Court  January  19,  1910. 
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hospital  and  pbysidans  fand.  and  it  was  not  in- 
tended that  any  profit  should^  be  made  from  this 
Hiiirce.  and  that  the  receipts  and  disburse- 
meots  for  the  fund  were  substantially  equai  each 
month,  was  properly  refused,  as  it  was  substan- 
tially eqniTtdent  to  a  cbargie  denying  recovery 
on  the  express  contract  for  treatment,  thongh 
it  were  proved. 

(Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  1133 ;   Dec.  Dig.  i  291.*] 

5.  Appeal  and  Erbob  (J  1033*)— Pebsons  En- 
titled TO  Appeal  —  Rulings  in  Appel- 
lant's Favor. 

Appellant  cannot  complain  of  an  instruc- 
tion in  his  own  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ctent  Dig.  H  405(t-4058;  Dec.  Dig.  ( 
1083.*] 

€l  Tbial  (I  256*)  —  BcqtrESTS  fob  Ivbtrvc- 

TIONS — NeCBBSITT. 

In  the  absence  of  a  request  for  a  special 
instruction,  defraidant  cannot  complain  of  a  cor- 
rect instruction  on  the  ground  that  it  is  not  suf- 
ficiently favorable. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  i  C28;   Dec.  Dig.  {  256.*] 
7.  Master  and  Sebvant  (|  92*)  — Medical 

TBEATMENT — lilABILITT  FOB  MALPRACTICE. 

Where  a  mining  company  undertakes  to  fur- 
nish medical  treatment  for  its  employes,  it  is 
liable  for  the  neclipence  of  the  physician  em- 
ployed by  it  in  discharge  of  such  undertaking, 
thoii^b  it  makes  no  deduction  therefor  from  the 
wages  of  the  employes. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  143;   Dec.  Dig.  S  92.*] 

Appeal  from  District  Court,  Tarrant  Ooun- 
ty;  Irbjr  Dunklin,  Judge. 

Action  by  D.  O.  McWaIn  against  the  Tex- 
as &  Padflc  Coal  Company.  Plaintiff  bad 
judgment,  and  defendant  appeals.    Afilrmed. 

John  W.  Wray,  for  appellant  Q.  T.  More- 
land,  for  appellee. 

SPEER,  J.  Appellee,  D.  G.  McWaln,  an 
employe  of  the  Texas  &  Pacific  Coal  Oompa- 
ny.  sued  that  company  for  damages  for  al- 
leged maltreatment  of  a  broken  arm,  aver- 
ring that  the  defendant  had  contracted  to 
treat  him,  as  one  of  the  employes,  for  Inju- 
ries received  while  In  Its  service,  and  that 
by  reason  of  Its  negligence  In  this  respect  he 
had  sustained  Injuries  in  the  amount  sued 
for.  The  defendant  answered  generally  and 
specially  that  It  was  Incorporated  under  the 
general  laws  of  Texas  for  the  sole  purpose 
of  mining  and  transporting  coal,  and  was 
without  legal  power  to  make  the  contract 
sued  on;  that  plaintiff  was  a  member  of  a 
labor  union,  and  the  matter  of  employment 
of  the  physicians  was  wholly  In  the  hands  of 
such  nnlon;  that  It  merely  distributed  the 
fund  accumulated  by  the  contributions  of  its 
various  employes;  and  that  its  services  in 
this  re^)ect  were  without  compensation,  and 
rendered  at  the  request  of  its  employes,  who 
selected  the  physlolans  that  treated  them. 
Tuere  were  some  further  special  answers 
that  need  not  be  noticed.  The  trial  resulted 
in  a  verdict  and  Judgment  In  the  plalntlfTs 
favor  for  $5,000,  from  which  the  defendant 
prosecutes  this  appeal 


The  greater  part  of  appellant's  brief  Is  de- 
voted to  the  assignment  that  the  court  erred 
in  not  Instructing  the  jury  summarily  to  find 
for  the  defendant;  the  following  contentions 
being  made  under  this  assignment  to  wit: 
First  that  the  selection  of  the  physicians, 
upon  whose  treatment  negligence  Is  predicat- 
ed In  the  case,  was  shown  tq  be  In  the  hands 
of  the  labor  union  of  which  appellee  was  a 
member;  second,  that  the  record  shows  Indis- 
putably that  appellant  did  not  undertake  to 
treat  appellee  for  compensation,  but  that  It 
tendered  Its  good  offices  to  Its  Injured  em- 
ployes as  a  gratuity;  and,  third,  that  there 
Is  a  fatal  variance  between  the  contract 
pleaded  and  that  proved.  While  there  are  a 
great  number  of  propositions  submitted  un- 
der this  assignment.  It  Is  believed  the  fore- 
going will  cover  all  the  pertinent  Issues  rais- 
ed by  them. 

Upon  the  Issue  raised  by  appellant's  in- 
sistence that  the  labor  union  had  selected 
the  doctors  who  treated  appellee,  the  trial 
court  charged  tiie  jury  as  follows:  "If  you 
believe  from  the  evidence  that  Dr.  Gerlno 
was  employed  by  defendant  as  one  of  the 
surgeons  at  the  mine  at  the  Instance  and 
request  of  a  committee,  and  that  some  of 
the  members  of  said  committee  were  the  du- 
ly authorized  agents  of  the  local  union  of 
which  plaintiff  was  a  member,  then,  even 
though  you  should  believe  from  the  evidence 
that  Dr.  Gerino  failed  to  treat  the  plaintiff 
with  that  degree  of  skill  and  care  which  a 
surgeon  of  ordinary  prudence  of  that  vicin- 
ity would  have  treated  him,  and  that  plain- 
tiff sustained  damages  by  reason  thereof,  you 
cannot  allow  plaintiff  any  damages  there- 
for." The  evidence  Indicates  that  Dr.  Ger- 
lno was  first  called  to  visit  appellee  when 
his  arm  was  broken,  but  that  his  services 
only  extended  over  a  few  days  at  most,  when 
Dr.  Blnney,  another  surgeon,  was  called  In, 
and  whose  services  extended  over  some  eight 
or  nine  months.  The  appellee's  case  Is  pred- 
icated upon  the  negligence  of  both  of  these 
physicians,  but  a  charge  as  to  Dr.  Binney 
similar  to  the  foregoing  as  to  Dr.  Gerlno  was 
neither  given  nor  requested.  In  truth,  we 
have  found  nothing  In  the  record  to  Indicate, 
much  less  conclusively  to  show,  that  the 
union  had  anything  whatever  to  do  with  the 
selection  of  Dr.  Blnney  as  a  surgeon.  Con- 
ceding, therefore,  that  appellant's  contention 
Is  legally  sound,  it  must  nevertheless  fall 
because  of  our  finding  of  the  facts  above. 

Appellant's  next  contention  is  that  the 
undisputed  evidence  shows  that  it  made  no 
contract  to  treat  appellee,  and  that  therefore 
It  should  have  had  the  Instruction.  Upon 
this  point  the  testimony  shows  that  appellee 
was  In  the  employ  of  appellant  company  as  a 
coal  miner.  At  the  time  of  his  employment 
nothing  was  said  about  deductions  from  his 
wages  for  doctor's  fees,  but  he  knew  that 
it  would  be  taken  out  and  made  no  objec- 
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tlona  to  it  Tbtit  the  sum  of  60  cents  was 
taken  from  every  employe's  wages  per  month, 
for  which  appellee  testified  he  "was  to  get 
doctor,  medical,  and  surgical  attention — ^the 
very  best  medical  and  snrglcal  attention." 
The  vice  president  and  general  manager  of 
appellant,  who  is  shown  to  be  Its  alter  ego 
in  Texas,  testified:  "The  only  way  the  min- 
ers can  keep  from  paying  the  SO  cents  per 
mouth  is  not  to  enter  the  employment  of 
the  company.  When  an  employ^  leaves  the 
employment  of  the  company,  he  has  no  fur- 
ther Interest  In  this  fund.  None  of  it  is  re- 
turned to  the  employe,  as  such.  For  his  60 
ceaiB  we  give  the  miner  medical  attention, 
bandages,  conveyances  from  the  mines,  a 
liack  to  ride  from  the  mines  to  his  home  If 
be  Is  hurt  in  the  mines,  and  the  medical  at- 
tention of  either  one  or  all  tliree  of  the  physi- 
cians who  are  in  the  employ,  or  the  surgeons 
as  they  may  be.  We  give  that  to  the  in- 
dividual himself.  If  he  calls  for  a  physician 
outside  of  the  three  he  pays  for  that  him- 
self. Dr.  Blnney  has  been  in  the  employ  of 
the  company  for  about  18  years.  Dr.  Gerlno 
is  not  In  the  employ  of  the  company  now,  but 
offhand  I  should  say  he  was  In  the  employ 
of  the  company  two  years,  1905  and  1007,  I 
believe.  We  have  to  furnish  them  (the  em- 
ployes) three  good  physicians;  that  is  the 
understanding  now  between  the  employes  or 
their  committees  and  myself,  with  hack  and 
blankets  and  bandages,  etc.,  covered  by  the 
contract  in  pamphlet  form  that  has  been  pro- 
duced." When  appellee  was  Injured,  one  of 
appellant's  employes,  the  weigh  boss,  phoned 
for  a  doctor,  when  Dr.  Gerlno  responded, 
and  after  three  or  four  days'  treatment  Dr. 
Binney  took  charge  of  the  case  and  had  the 
patient  in  charge  for  the  time  already  shown. 
These  quotations  from  the  evidence  are  suf- 
ficient, we  think,  to  answer  appellant's  con- 
tention that  it  was  entitled  to  an  instruction 
on  that  score. 

Finally,  It  Is  urged  that  because  of  the  va- 
riance already  referred  to  the  instruction 
should  have  been  given.  Some  of  appellee's 
allegations  In  this  respect  are  as  follows: 
"Plaintiff  further  avers  and  charges  that,  at 
the  time  of  the  employment  of  plaintiff  by 
the  defendant,  it  was  then  and  there  under- 
stood and  agreed  by  and  between  plaintiff 
and  the  defendant  and  its  servant  and  agent, 
one  Nichols,  the  pit  boss,  that  as  a  part  of 
the  contract  of  employment  plaintiff  was  to 
pay  defendant  the  sum  of  50  cents  monthly 
during  every  month  he  was  in  the  employ  of 
the  defendant,  and  that  the  same  was  to  be 
deducted  monthly  from  the  wages  of  the 
plaintiff  by  the  defendant,  that  this  is  the 
agreement  the  defendant  makes  with  all  of 
its  employes,  and  that  the  50  cents  Is'deduct- 
ed  monthly  from  the  wages  of  the  employe 
and  all  of  the  employes  of  the  defendant, 
and  it  is  so  agreed  to  and  understood  by 
all  of  these  in  the  employ  of  the  defendant, 
and  plaintiff  alleges  that  the  same  was  de- 
ducted monthly  from  his  wages  while  he  was 


in  the  employ  of  the  defendant  and  that  be  | 
consented  and  a^eed  to  tlie  same.  In  con- 
sideration of  the  monthly  deduction  and  pay- 
ment by  the  plaintiff,  the  defendant  then  and  | 
there  undertook  and  agreed  to  furnish  plain- 
tiff hospital  conveniences  and  attendance,  and 
competent  medical  and  surgical  treatment  in 
case  of  sickness  or  injury  while  in  the  em- 
ploy of  the  defendant,  and  to  treat  plaintiff 
by  its  own  servants  and  agents  and  surgeons 
and  physicians  selected  and  employed  and 
paid  by  defendant  in  a  proper  and  skillful 
manner,  in  the  event  plaintiff  should  become 
sick,  or  injured  by  accident  or  otherwise, 
while  In  the  employ  of  the  defendant  Tluit 
the  names  of  the  physicians  and  surgeons, 
who  should  or  would  tre^t  plaintiff  in  case 
of  sickness  or  injury,  were  not  mentioned  or 
specified  in  the  makbig  of  the  contract  with 
plaintiff.  But  such  contract  is  made  with 
all  miners  in  tiie  employ  of  the  defendant, 
and  the  60  cents  per  month  Is  deducted  by 
the  defendant  from  all  wages  of  those  in  its 
employ  for  the  'doctor,'  and  the  money  is  the 
money  of  the  defendant  company  and  is  of 
profit  to  defendant"  There  Is  no  variance 
between  the  contract  thus  pleaded  and  the 
one  proved  in  the  quotations  hereinbefore 
made. 

A  number  of  special  charges  were  refused, 
and  properly  so,  for  the  following  reasons: 
Special  charge  No.  2  required  a  finding  for 
appellant  if  the  employes,  through  their  an- 
ions, by  their  contract  with  appellant  had 
the  right  to  regulate  the  amount  of  the  col- 
lections for  the  hospital  and  physicians'  fund, 
and  It  was  not  Intended  that  any  profit  shoald 
accrue  to  it  from  this  source,  and  that  the 
collections  and  expenditures  ran  about  equal 
each  month.  This,  if  given,  would  have  ex- 
cluded appellee  from  a  recovery  on  his  ex- 
press contract  for  treatment  however  much 
the  proof  may  have  Justified  a  verdict  on 
such  issue.  Besides,  the  court's  charge  was 
favorable  enough  to  apiiellant  In  this  respect 
The  same  may  be  said  of  special  charge  No. 
3,  wherein  the  Jury  were  Instructed  to  find  for 
appellant  If  it  did  not  undertake  to  furnish 
and  provide  appellee  with  medical  attention 
for  profit  Special  cliarges  Nos.  5  and  7  di- 
rected a  verdict  for  the  appellant  in  the 
event  of  certain  findings  with  reference  to 
Dr.  Blnney,  which  wonid  have  excluded  ap- 
pellee's right  to  recover  for  Dr.  Gerlno's  neg- 
ligence, and  special  charges  Nos.  6  and  8 
contained  the  same  error  with  reference  to 
Dr.  Gerlno.  So  that  none  of  these  charges 
could  have  been  given  under  the  evidence. 

In  the  tenth  assignment  appellant  attacks 
the  second  paragraph  of  the  court's  charge, 
already  quoted  In  this  opinion,  and  insists 
that  it  was  error  for  the  court  thus  to  single 
out  the  particular  local  union  of  which  the 
appellee  was  a  member,  and  to  require  it  to 
provide  that  some  of  the  members  of  the 
committee  that  demanded  the  employment  of 
Dr.  Gerino  were  from  this  local,  before  he 
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would  be  bound  by  the  aeUon  of  the  onion 
committee.  It  la  sufficient  answer  to  this 
anlgnment  to  say  that  the  charge  is  one  In 
appellant's  favor,  directing  a  verdict  for  It 
In  the  event  of  a  particolar  finding,  and  to 
this  extent  at  least  Is  correct,  according  to 
app^lant^  own  contention.  If  appellant  was 
entitled  to  a  more  favorable  charge,  It  should 
have  requested  it.  C,  R.  I.  4  G.  Ry.  Co.  v. 
Johnson,  108  S.  W.  064,  111  S.  W.  758.  and 
authorities  there  cited. 

From  the  entire  record  we  conclude  that 
the  evidence  not  only  raises  all  Issues  snb- 
mitted  by  the  court,  but  is  abundantly  suffl- 
ci«>t  to  support  the  Jury's  findings  upon  them. 
This  court  has  recently  had  occasion  to  pass 
upon  a  very,  similar  question  to  the  one  in- 
volved in  this  appeal  in  the  case  of  J.  L.  Zum- 
wal^T.  Tei.  Cen.  R.  R.  Ca  (not  yet  officially 
reported)  121  S.  W.  1133.  In  that  case  the 
trial  court  Instructed  a  verdict  in  favor  of 
the  defendant,  but  this  court  reversed  the 
ruling  because  the  evidence  tended  to  show 
that  the  railroad  company,  in  consideration 
of  a  monthly  deduction  of  60  cents  from  the 
wages  of  the  employe  plaintiff,  undertook  to 
furnish  bim  medical  treatment  and  hospital 
convenience^  even  though  the  evidence  fur- 
tho'  showed  that  the  entire  fund  derived 
from  this  source  was  exi)ended  by  the  de- 
fendant company  in  payment  of  Its  surgeon's 
salary.  This,  we  think,  Is  the  true  rule.  If 
there  was  a  contract  whereby  this  appellant 
undertook.  In  consideration  of 'the  monthly 
deduction  from  appellee's  wages,  to  furnish 
him  medical  treatment,  then  appellant  Is 
liable  for  the  n^ligence  of  its  physicians 
supplied  by  It  In  discharge  of  such  undertak- 
ing, notwithstanding  It  may  be  that  no  profit 
accrues  to  It  from  the  deductions  thus  Im- 
posed upon  Its  employte  Indeed,  its  liability 
would  be  the  same  If  no  deduction  whatever 
was  made.  It  is  Inherent  in  the  very  con- 
tract of  employment,  and  to  furnish  careful 
treatment  where  It  has  contracted  to  do  so 
Is  as  much  a  part  of  Its  duty  as  to  exercise 
care  in  furnishing  a  safe  place  to  work  and 
safe  tools  and  appliances  with  which  to  labor. 

We  find  no  error  In  the  Judgment,  and  it  Is 
affirmed. 


LATTIMORB  et  al.  v.  TARRANT  COUNTT. 

(Coart  of  (3vll  Appeals  of  Texas.     Nov.  20, 

IfiOe.     Rehearing  Denied  Dec.  18,  1900.) 

1.  District    and    Psobecdtiro    Attorhxts 
(i  5*>— oomtkrsatior  anu  fixs. 

Saylcs'  Ann.  Oiv.  St.  1897,  art.  2495c  pn>- 
Tid«a  that  the  connty  attorney  shall  receive  In 
■dditkm  to  hia  stated  salanr  one-fourth  of  the 
aetm  of  the  fees  collected  by  him.  Article 
2ttSSd  reanirea  a  sworn  statement  showins  the 
UDBont  of  fees  collected  and  the  amount  of  fees 
dmsed  and  not  collected.  Article  2495f  de- 
ducs  that  all  fees  due  and  not  collected  shall  be 
etOccted  by  the  officer  to  whose  office  the  fees 
■coned,  and  oat  of  such  pcut  of  delinquent  fees 


as  may  be  dne  the  connty  the  officer  making  such 
collection  shall  be  entitled  to  10  per  cent,  and 
the  remainder  shall ,  be  paid  into  the  county 
treasury.  Held  that,  before  the  county  is  en-- 
titled  to  any  fees  collected  by  the  connty  attor- 
ney, It  must  'appear  that  when  he  received  such 
fees,  be  had  collected  in  fees  the  maximum  com- 
pensation allowed  bim  by  law,  for,  until  then, 
be  is  entitled  to  all  fees  collected,  and  the  coun- 
ty has  no  interest  therein. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  II  18-25; 
Dec.  Dig.  I  5.*] 

2.  DlSTBICT     AND      PnOSECUTINO      ATTOSNETB 

(I  6») — Compensation— Extra  Services. 
Sayles'  Ann.  Civ.  St  1897,  art  209,  which 
makes  it  unlawful  for  a  county  attorney  to  ac- 
cept any  fees  for  the  prosecution  of  any  case, 
applies  only  to  cases  which  he  Is  required  by  law 
to  prosecute,  and  does  not  prevent  bis  employ- 
ment by  the  county  for  services  outside  of  his 
official  duties  and  receiving  compensation  there- 
for. 

[Ed.  Note. — SV>r  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  H  18-25: 
Dec.  Dig.  16.*] 

3.  District    and    Prosecutino    Attorneys 
(I  5*)— Compensation— <ExTRA  Services. 

Sayles'  Ann.  Civ.  St  1897,  art  800,  makes 
it  the  duty  of  the  county  attorney  when  any 
county  official  "intrusted  with  the  collection  or 
safe-keeping  of  any  public  funds"  to  Institute 
such  proceedings  as  are  necessary  to  protect  the 
public  interests,  and  article  297  provides  the 
compensation  which  he  shall  receive  for  sucli 
services.  Beld,  that  the  counTy  attorney  is  not 
entitled  to  receive  compensation  for  such  services 
in  excess  of  the  amount  so  provided,  and  the 
county  commissioners  have  no  authority  to  con- 
tract for  further  compensation. 

[Ed.  Note.— For  other  cases,  see  Distrigt  and 
Prosecuting  Attorneys,  Cent  Dig.  ||  18-25; 
Dec  Dig.  1  6.*] 

4.  Triai,  (I  255*)  —  Submission  of  Issues  — 
Necessity  fob  Request. 

Complaint  cannot  be  made  that  the  trial 
court  failed  to  submit  certain  issues  where  no 
request  to  submit  soch  issues  was  made. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  627-841 ;  Dec.  Dig.  {  255.*] 

Appeal  from  District  Conrt,  Tarrant  Coun- 
ty; Irby  Dunklin,  Judge. 
Action  by  Tarrant  County  against  O.  S. 

Lattlmore  and  others.  Plaintiff  had  Judg- 
ment, and  defendants  appeal.    Reversed. 

Smith  &  Latlmore  and  C.  K.  Bell,  for  ap- 
pellants. R.  E.  L.  Roy  and  W.  P.  McLean, 
Sr.,  for  appellee. 

SPEER,  J.  Tarrant  county  Instituted  this 
suit  against  O.  8.  Lattlmore  and  his  official 
bondsmen  to  recover  a  sum  alleged  to  be  due 
above  the  maximum  amount  allowed  by  law 
to  said  Lattlmore  as  county  attorney  for  the 
years  1900,  1901,  1902,  and  1003.  Plaintiff 
alleged  that  defendant  Lattlmore  collected 
and  received  during  the  year  1903  the  sum 
of  9166.06,  which  he  received  and  retained  as 
commission  on  fees  collected  by  him,  and 
which  accrued  before  the  beginning  of  his 
term  of  office ;  that  during  said  year  he  col- 
lected, received,  and  retained  $54.60  as  com- 
mission of  10  per  cent  on  fees  of  office,  which 
accrued  prior  to  the  beginning  of  his  term  of 
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office ;  that  -of  said  Bnms  the  defendant  was 
entitled  to  retain  one-fourth  only,  leaving  a 
balance  due  the  state  of  |165.49.  It  was  also 
alleged  that  the  defendant  Lattimore  collect- 
ed and  received  during  the  year  1903  the  sum 
of  $500,  which  he  claimed  as  a  fee  for  de- 
fending a  certain  suit  In  the  district  court, 
of  Tarrant  county.  In  which  Tarrant  county 
was  plaintiff  and  Sam  Butler  et  al.  were  de- 
fendants ;  said  suit  being  brought  to  recover 
a  large  amount  of  money  claimed  by  Tar- 
rant county  against  said  Butler  as  county 
clerk  of  said  county,  and  the  other  defend- 
ants as  his  bondsmen.  It  is  further  alleged 
that  defendant  Lattimore  daring  his  four 
years'  Incumbency  of  the  office  of  county  at- 
torney received  and  retained  the  sum  of 
$600  under  an  order  of  the  commissioners' 
court  allowing  the  same  to  him  as  "ex  of- 
ficio" salary.  The  petition  alleges  that  these 
sums  of  money  constituted  fees  of  office, 
and  were  in  excess  of  the  amount  allowed 
and  collected  by  the  defendant  as  salary  and 
all  expenses  of  his  office  allowed  by  law. 
Including  the  salary  of  his  assistants.  As 
to  these  allegations,  the  defendants  answered 
that  defendant  Lattimore  had  collected  the 
sum  of  $2,200.50  upon  which  he  had  retained 
a  commission  of  J.0  per  cent,  as  fees  allowed 
by  law  for  making  such  collection,  and  that 
the  whole  amount  was  justly  due  to  him  la 
addition  to  the  other  fees  of  office  allowed 
by  law ;  that,  as  to  the  other  Items  claimed 
by  the  plaintiff,  he  was  justly  entitled  to  re- 
tain said  sums  so  paid  him  by  the  county, 
for  the  reason  that  the  same  were  paid  to 
him  as  compensation  for  legal  services  out- 
side the  scope  of  his  duties  as  county  attor- 
ney. There  were  other  issues  not  necessary 
to  be  noticed,  however,  in  view  of  the  dis- 
position of  the  case  below.  Upon  the  sum- 
mary Instruction  from  the  court,  the  Jury  re- 
turned a  verdict  in  the  plaintHTs  favor  for 
the  foregoing  items  with  Interest  to  the  date 
of  trial.  From  a  judgment  baaed  upon  this 
verdict,  the  defendants  have  appealed. 

The  first  and  second  assignments  of  error 
raise  a  question  based  upon  an  ambiguity  In 
the  pleadings,  which  it  will  be  unnecessary 
to  discuss  since  the  cause  Is  to  be  remanded 
for  another  trial,  and  the  supposed  error 
may  be  easily  avoided  by  an  amendment  of 
what  appears  to  be  an  error  of  calculation. 
The  Judgment  of  the  district  court  will  be 
reversed  because  of  error  in  giving  the  sum- 
mary instruction  to  find  for  the  county.  Un- 
der article  2495c,  Sayles'  Ann.  Civ.  St.  1897, 
appellant  Lattimore  as  county  attorney  of 
Tarrant  county  was  allowed  a  salary  not  to 
exceed  $2,500  per  annum,  and.  In  addition 
thereto,  one-fourth  of  the  excess  of  the  fees 
collected  by  him.  Article  2495d  provides  "the 
amount  allowed  to  each  official  mentioned  in 
article  2495c  may  be  retained  out  of  the 
fees  collected  by  him  under'  existing  laws; 
•  •  •  and  all  fees  collected  by  officers 
named  in  article  2185c  during  the  fiscal  year 
in  excess  of  the  maximum  amount  allowed 


and  of  the  one-fourth  of  the  excess  of  the 
maximum  amount  allowed  for  their  services 
and  for  the  services  of  their  deputies  or  as- 
sistants hereinafter  provided  for  shall  be 
paid  to  the  county  treasurer  of  the  county 
where  the  excess  accrued."  This  article  al- 
so provides  for  a  sworn  statement  by  the  of- 
ficial showing  the  amount  of  fees  collected 
by  him  during  the  fiscal  year,  and  the  amount 
of  fees  charged  and  not  collected,  etc.  Ar- 
ticle 2495f  declares:  "All  fees  due  and  not 
collected  as  shown  tn  the  report  required  by 
article  2495d,  shall  be  collected  by  the  offi- 
cial to  whose  office  the  fees  accrued  and  out 
of  such  part  of  delinquent  fees  as  may  be  due 
the  county,  the  official  making  such  collec- 
tion shall  be  entitled  to  ten  per  cent,  of  the 
amount  collected  by  blm  and  the  remainder 
shall  be  paid  Into  the  county  treasury  as  pro- 
vided by  article  2496d."  Now,  It  Is  dlear 
from  these  articles,  treating  the  items  of 
commissions  as  fees  of  office  accruing  to  ap- 
pellant Lattimore,  as  we  think  they  should 
be  treated  (EXUa  County  v.  Thompson,  95 
Tex.  22,  64  S.  W.  927,  66  S.  W.  4^,  that  to 
entitle  appellee  to  a  Judgment  It  must  ap- 
pear that  at  the  time  appellant  Lattimore  re- 
ceived such  fees  he  had  then  'Collected  in 
fees  of  office  the  maximum  amount  allowed 
him  by  law,  for  until  such  time  by  the  very 
letter  of  the  statute,  as  well  as  its  spirit,  be 
is  entitled  to  retain  all  fees  collected  by  blm, 
and  the  county  has  no  Interest  In  them.  For 
aught  the  petition  In  this  case  snows  appel- 
lant Lattimore  had  not,  when  these  commis- 
sions came  into  bis  hands,  received  in  fees 
the  maximum  amount  allowed  him  by  law. 
Furthermore,  the  proof  in  this  respect  is 
equally  wanting.  In  the  agreed  statement  of 
facts  It  is  stated:  "That  each  year  of  said 
Lattimore's  Incumbency  In  said  office  there 
was  an  excess  of  fees  over  the  maximum  al- 
lowed by  law."  But  the  extent  of  this  ex- 
cess Is  nowhere  shown.  It  may  have  been 
$1,  or  $10,000.  Neither  the  pleadings  nor 
the  evidence  therefore  showed  that  appellee 
was  entitled  to  recover  any  amount  of  the 
commissions  retained  by  appellant  Lattimore 
upon  the  collection  of  past  due  fees  to  his 
office. 

Neither  was  it  proper  to  Instruct  a  verdict 
as  to  the  Item  of  $600  alleged  to  have  been 
paid  to  appellant  Lattimore  for  "ex  offlcio" 
services  as  county  attorney.  It  Is  quite  true 
that  there  Is  no  provision  of  law  allowing 
the  commissioners'  court  of  a  county  to  pay 
to  the  county  attorney  an  ex  offlcio  salary  as 
such,  but  it  is  equally  true  that  the  conunls- 
sloners'  court  may  lawfully  employ  the  coun- 
ty attorney  to  represent  the  Interest  of  their 
county  In  any  cause  where  such  duty  Is  not 
enjoined  upon  him  by  law.  Browning  v.  Tar- 
rant County,  111  8.  W.  748.  In  other  words, 
article  299,  Sayles'  Ann.  Civ.  St  1887.  which 
makes  it  unlawful  for  a  county  attorney  Jto 
accept  any  fee,  article  of  value,  compensa- 
tion, reward  or  gift,  for  the  prosecution  of 
any  case,  or  for  services  In  any  case,  applies 
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only  to  cases  which  he  "is  reqaired  by  law 
to  prosecute."  •  Now  the  designation  by  the 
commissioners'  court  of  the  allowance  to  ap- 
pellant Lattimore  as  "ex  officio"  might,  stand- 
ing alone.  Indicate  that  the  allowance  was  by 
Tirtne  of  his  office,  and  not  In  fact  a  com- 
pensation for  serrlces  rendered  beyond  the 
iMtles  of  his  office.  But  the  evidence  is  not 
left  in  tills  shape.  In  the  agreed  statement 
of  tacts  It  is  stated:  "That  during  the  years 
Immediately  preceding  the  malcing  of  such 
allowance  to  said  Lattimore,  said  Lattimore, 
at  the  request  of  said  commissioners'  court, 
represented  said  commissioners'  court  in  va- 
rious and  sundry  matters,  and  had  at  the  re- 
quest of  said  commissioners'  court  rendered 
to  tbem  various  and  sundry  legal  SMTices, 
sud)  as  written  opinions  on  election  and 
school  matters,  and  in  several  suits,  and  that 
sndi  services  so  rendered  were  of  the  rea- 
sonable value  of  six  hundred  dollars."  It 
thus  appears  that  the  services  rendered  were 
in  pursuance  of  a  contract  of  employment, 
and  there  is  no  evidence  that  such  contract 
was  inhibited  by  law.  The  presumption, 
tbeiefore,  is  that  such  employment  and  agree- 
ment to  pay  were  lawful.  The  burden  of 
proof  rests  upon  the  county  to  show  that 
tiiese  fees  had  been  unlawfully  retained,  and 
not  upon  appellant  Lattimore  to  show  that 
tbe  contract  under  which  he  retained  them 
was  lawful. 

As  to  the  item  of  |500  paid  to  appellant 
Lattimore  for  his  prosecution  of  the  Butler 
Boit,  we  think  the  court's  instruction  was 
forrect  We  have  seen  that  the  law  forbids 
the  receiving  by  a  county  attorney  of  any 
fee  or  compensation  for  services  required 
of  him  by  law  as  such  official.  Article  300, 
Sayles'  Ann.  Civ.  St  1897,  makes  it  the  duty 
of  the  county  attorney  when  it  shall  have 
come  to  his  knowledge  that  an  official  in  bis 
coanty,  'intrusted  with  the  collection  or  safe- 
keeping of  any  public  funds,  is  In  any  man- 
ner whatsoever  neglecting  or  abusing  the 
trust  confided  in  him,"  to  Institute  such  pro- 
ceedings as  are  necessary  to  protect  and  pre- 
senre  the  public  interests.  Article  297  pro- 
Tides  the  compensation  which  the  county  at- 
torney is  to  receive  in  such  a  case.  It  there- 
fore dearly  appears,  we  think,  that  the  at- 
tempted contract  whereby  the  commissioners' 
court  of  Tarrant  county  agreed  to  pay  to  ap- 
pellant Lattimore  $500  in  lieu  of  any  and  all 
other  dalms  to  compensation  for  the  prose- 
cntlon  of  the  Butler  suit  was  forbidden  by 
law  and  void.  That  appellant's  services  were 
worth  $500  to  the  county  cannot,  of  course, 
affect  the  question.  The  law  has  provided 
the  compensation  for  him,  and  he  and  the 
commissioners'  court  would  not  l>e  at  lit>- 
ertf  to  dlsr^^rd  that  law  and  substitute  a 
different  compensation,  however  desirable 
incb  arrangement  might  be  to  all  parties. 

Tbe  cross-assignment   of   error   must   be 
orerroled,  because  It  complains  of  the  trial 


court's  failure  to  submit  tbe  Issue  of  appel- 
lee's right  to  recover  another  item  pleaded, 
when  no  request  was  made  to  have  such  is- 
sue submitted.  We  have  thought  it  best, 
however,  not  to  affirm  the  case  as  to  any 
Item,  but  to  reverse  the  same  as  a  whole, 
and  remand  the  cause  for  another  trial. 
Reversed  and  remanded. 


CITX  LOAN  &  TRUST  CO.  et  al.  v. 
STERNER  et  al.t 

(Court  of  Civil  Appeals  of  Texas.    Nov.  13, 
1909.    Rehearing  Denied  Dec.  18,  1009.) 

1.  C0NTIK17ANCB  (S  46*)— PBocEBniNQs— Arn- 

DAVIT. 

An  application  for  a  continuance  on  the 
ground  of  tbe  absence  of  the  president  and 
manager  of  a  defendant  corporation  who  had 
testified  by  deposition  was  properly  denied, 
where  there  was  no  affidavit  to  support  the 
statement  in  a  telegram  that  he  was  absent  be- 
cause of  sickness  in  his  family,  and  where  it 
was  not  shown  by  affidavit  that  by  reason  of  hia 
absence  during  the  trial  counsel  could  not  fully 
develop  the  defense. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Dec.  Dig.  i  46.*] 

2.  JuRT  (S  25*)— Tbial  by  Jubt— Demand. 

Where,  after  a  case  had  been  called  and 
postponed,  defendant's  counsel  paid  the  jury  fee, 
but  made  no  demand  for  a  jury  trial,  and  did 
not  call  the  court's  attention  thereto  until  after 
tbe  case  was  regularly  called  for  trial  on  the 
nonjury  docket,  and  the  granting  of  a  jury  trial 
would  necessitate  a  postxranement  of  the  trial 
to  a  subsequent  week,  and  greatly  inconvenience 
plaintiff,  who  was  a  nonresident,  and  who  had 
twice  journeyed  from  his  home  to  attend  tbe 
trial,  the  refusal  to  grant  a  jury  trial  was  prop- 
er under  Sayles'  Ann.  Civ.  St.  1897,  art.  3189, 
requiring  a  party  desiring  a  juiy  trial  to  apply 
therefor  in  open  court  on  the  first  da^  of  tbe 
term  of  the  court  at  which  the  suit  is  to  be 
tried. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  S§  154-173;   Dec.  Dig.  i  25.*] 

3.  Appeax  and  E)bbob  ({  750*)— Assionitents 

OF   EBBOB— SUFKICIEMCY. 

An  assi^ment  of  error  that  the  court  erred 
in  not  sustaining  the  plea  in  abatement  in  an 
action  begun  in  September,  1908,  on  a  note  pay- 
able January  1,  190S,  because  tbe  evidence 
showed  that  the  suit  was  prematurely  brought 
on  tbe  ground  that  the  right  of  action  did  not 
accnie  until  January  1,  1909,  could  not  be  con- 
sidered, where  there  was  no  assignment  attack- 
ing a  finding  that  the  note  matured  Januai?  1, 
1908,  and  that  the  time  of  its  payment  had  not 
been  extended.  ' 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  750.*] 

4.  Bills  and  Notes  (§  137*)— Time  of  Pay- 
ment—Extension or  Time— Aqbeement.  . 

Where  the  payee  of  a  note  maturing  Jan- 
uary 1,  1908,  wrote  to  the  maker  in  November, 
1907,  that  he  would  extend  the  time  of  payment 
for  a  year  if  Interest  was  paid  when  due,  but 
interest  was  not  paid  until  about  three  months 
after  maturity,  there  was  no  binding  agreement 
extending  the  time  of  payment. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §i  334-337;  Dec.  Dig.  f 
187.*] 


•For  otlMT 
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6.   PZJEDOES   (I    58*)— B^frOBCEKENT   OV    RiOHT 

OT  Action  Pledged — Right  or  PrsDOEE. 
In  an  action  on  a  note  secured  by  the  pledge 
of  an  unmatured  vendor's  lien  note,  the  court 
properly  foreclosed  the  lien  on  the  note  pledged 
and  ordered  the  same  sold  to  satisfy  the  judg- 
ment on  the  note  sued  on,  instead  of  foiecloeing 
the  vendor's  lien. 

[Ed.  Note. — For  other  cases,  aee  Pledges,  Dec 
Dig.  i  58.*] 

Appeal  from  District  Court,  Erath  County; 
W.  J.  Oxford,  Judge. 

Action  by  J.  D.  Sterner  and  another 
against  the  City  Loan  &  Trust  Company  and 
another.  From  a  Judgment  for  plaintiffs, 
defendants  appeal.    Affirmed. 

Oreen  &  Blanton,  for  appellants.  Temple- 
ton  &  Agerton  and  Young  &  Johnson,  for 
appellees. 

DUNKLIN,  X  3.  D.  Sterner,  as  plain- 
tiff, recovered  Judgment  for  ^858.80  against 
defendants,  the  City  Loan  &  Trust  Com- 
pany and  E.  B.  Blanton,  on  a  promissory 
note  executed  by  defendants.  The  Judgment 
further  decreed  a  foreclosure  of  lien  upon 
certain  vendor's  lien  notes  held  by  plaintiff 
as  collateral  security  for  the  note  sued  on, 
and  from  this  Judgment  defendants  bare 
appealed. 

The  case  was  first  called  for  trial  on  De- 
cember 22,  1908,  at  which  time  defendants 
applied  for  a  postponement  of  the  trial  on 
account  of  the  absence  of  defendant  E.  B. 
Blanton,  and  upon  such  application  the  trial 
was  postponed  to  January  18,  1909.  Upon' 
the  last-named  date  the  case  was  again  call- 
ed for  trial,  and  again  defendants  moved  for 
a  postponement  on  account  'of  the  absence  of 
B.  B.  Blanton;  but  this  application  was  over- 
ruled, and  this  ruling  la  assigned  as  error. 
This  application  was  supported  by  the  affi- 
davit of  defendants'  counsel,  containing  the 
statement  that  E.  B.  Blanton  was  president 
and  sole  manager  of  defendant  company ;  that 
counsel  needed  his  presence  and  assistance 
In  conducting  the  defense;  and  that  counsel 
had  Just  received  a  telegram  from  Blanton 
to  the  effect  that  it  was  Impossible  for  him 
to  be  present  at  the  trial  on  account  of  sick- 
ness in  his  family.  Blanton  had  testified 
fully  by  depositions  which  were  Introduced 
In  evidence  upon  the  trial.  The  record  falls 
to  show  any  affidavit  from  any  source  that 
the  statement  contained  In  the  telegram 
was  true,  or  that  by  reason  of  Blanton's  ab- 
sence during  the  trial  his  counsel  was  un- 
able to  fully  develop  the  defenses  to  plain- 
tiff's suit,  and  the  court  committed  no  error 
in  refusing  the  application  for  a  i>ostpone- 
ment  of  the  trial.  Hunt  v.  Makemson,  66 
Tex.  9;  Berry  v.  Burnett,  23  Tex.  Civ.  App. 
658,  66  S.  W.  769;  Bond  v.  Bank,  53  S.  W. 
71;  Finn  v.  Krut,  13  Tex.  Civ.  App.  86,  34 
8.  W.   lOia 

Neither  did  the  court  err  In  refusing  de- 
fendants a  trial  by  Jury,  as  complained  of 


in  appellants'  second  assignment  of  error. 
When  the  case  was  called  on  December  22, 
1908,  and  after  It  was  postponed  and  set  for 
January  18,  1909,  defendants'  counsel  paid 
the  Jury  fee  requisite  to  have  the  case  plac- 
ed on  the  Jury  docket;  but  no  demand  was 
then  made  of  the  court  for  a  trial  by  Jury, 
and  the  matter  was  not  called  to  the  atten- 
tion of  the  court  until  after  the  case  was 
regularly  called  for  trial  on  the  nonjury 
docket  on  January  18,  1909.  In  an  explana- 
tion attached  to  the  certificate  of  the  trial 
judge  In  approving  defendants'  bill  of  excei>- 
tion  to  this  ruling,  it  appears  that  plaintiff 
lived  in  a  distant  state  and  had  twice  Jour- 
neyed from  his  home  to  Stephenville  to  at- 
tend the  trial,  the  former  occasion  being  on 
December  22,  1906,  when  the  trial  was  post- 
p<nied  over  his  protest.  The  Jury  docket 
had  been  assigned  for  subsequent  weeks  of 
the  term,  and  to  have  granted  this  demand 
for  a  Jury  trial  would  have  resulted  In  a 
postponement  to  some  subsequent  week,  and 
p^haps  the  necessity  of  another  trip  to  tbe 
state  by  plaintiff  to  attend  the  trial.  The 
statutes  have  prescribed  certain  regulations 
governing  parties  who  desire  trials  of  civil 
cases  by  a  Jury,  and  whenever  It  Is  shown 
that  to  comply  with  a  demand  for  a  Jury 
trial.  In  the  absence  of  a  compliance  with 
those  regulations,  will  materially  affect  the 
rights  of  the  opposing  party,  the  demand 
should  be  refused.  Sayles'  Ann.  Civ.  St. 
1887,  art  8189;  Hunt  T.  Makemson,  56  Tex. 
9;  CabeU  v.  Sfioe  Co.,  81  Tex.  104.  16  S.  W. 
811;  Petri  v.  Bank,  83  Tex.  424,  18  S.  W. 
752,  29  Am.  St.  Rep.  657;  Cruger  v.  Mc- 
Cracken,  26  S.  W.  282. 

Appellants'  third  assignment  of  error  Is  as 
follows:  "The  court  erred  in  not  sustaining 
the  plea  In  abatement  Interposed  by  the  de- 
fendants, the  City  Loan  &  Trust  Company 
and  E.  B.  Blanton,  because  the  overwhelm- 
ing weight  of  the  evidence  shows  that  tbe 
plaintiff's  suit  was  prematurely  brought, 
and  that  a  right  of  action  did  not  accrue  to 
plaintiff  until  January  1,  1909."  The  trial 
court  filed  findings  of  fact,  one  of  which 
was  to  the  ^ect  that  the  note  sued  on  ma- 
tured January  1,  1908,  and  that  the  time  of 
Its  payment  was  never  extended  by  any  val- 
id or  binding  agreement  between  the  parties 
thereto.  Upon  the  decisions  in  Sup.  Council 
A.  L.  of  H.  T.  Storey,  75  S.  W.  905,  Bandy 
V.  Cates,  97  S.  W.  710.  711,  and  Best  v.  Klrk- 
endall,  107  S.  W.  932,  983,  appellee  Insists 
that  appellants'  third  assignment  above  quot- 
ed cannot  be  considered.  In  view  of  the  fact 
that  appellants  filed  no  assignment  attack- 
ing the  findings  of  the  court  above  referred 
to,  and  we  are  of  the  opinion  that  the  con- 
tention Is  well  taken.  However  If  we  are  In 
error.  In  this  holding,  we  are  of  the  opinion 
that  appellants'  third  assignment  should  be 
overruled  In  view  of  the  fact  that  there  was 
abundant  evidence  to  support  the  action  of 
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the  court  In  oTerrnllng  tbe  plea  In  abate- 
ntent  The  note  sned  on  was  by  its  terms 
made  payable  January  1,  1908.  The  suit 
was  Instituted  September  14,  1908.  Appd- 
Unts  pleaded  that  Sterner  had  agreed  with 
appellants  that  the  time  of  payment  of  the 
note  should  be  extended  to  January  1,  1909. 
Appellants  Introduced  in  evidence  a  letter 
written  by  Sterner,  of  date  November  11, 
1907,  containing  the  following:  "In  refer- 
ence to  thia  note,  as  stated  in  previous  let- 
ter, I  am  willing  you  should  pay  the  inter- 
est when  due,  and  extend  the  time  of  pay- 
ment until  January  1st,  1909."  Appellants 
(ailed  to  pay  this  interest  on  January  1, 1908, 
bot  did  pay  It  March  23,  1906,  and  appel- 
lant E.  B.  Blanton  testified  that  on  March 
23,  1908,  Sterner  agreed  to  an  estension  of 
the  note  until  January  1,  1909.  He  further 
testified  that  be  did  not  remember  whether 
anything  was  said  at  that  time  about  re- 
teirlng  the  privilege  to  pay  the  note  before 
January  1,  1909,  but  it  was  bis  impression 
tbat  he  did  say  something  to  Sterner  about 
selling  the  collateral  notes  and  talking  up 
tbe  note  sued  on.  This  testimony  of  Blan- 
ton was  flatly  contradicted  by  Sterner,  and 
the  letter  written  by  Sterner  above  quoted 
did  not  sustain  the  plea  In  abatement,  as  the 
interest  was  not  paid  when  due. 

Br  their  fourth  assignment  appellants  con- 
tend tbat  tbe  court  erred  In  not  foreclosing 
the  vendor's  liens  retained  in  the  collateral 
notes.  Instead  of  foreclosing  the  lien  upon 
those  no^es  and  ordering  them  sold  to  satis- 
fy plalntifTs  Judgment  against  appellants. 
The  court  found  that  the  collateral  notes 
vere  not  due.  These  findings  seem  support- 
ed b7  the  evidence,  and  appellants  have  pre- 
sented no  assignment  challenging  their  cor- 
nvtness.  The  fourth  assignment  of  error  is 
therefore  overruled. 

We  have  found  no  error  In  the  judgment, 
and  It  is  affirmed. 


WEINMAN  V.  SPENCER. 

(CooTt  of  Civil  Appeals  of  Texas.    Dec.  IL 
1909.) 

1  Bsoxms  fl  88*)— AcTiow  fob  Commissions 
— Ikstboctions. 
In  an  action  for  broker's  commigsiona, 
where  tbe  nndisputed  evidence  showed  that  the 
<Dm  of  S190  had  been  paid  by  defendant  to  the 
bralKr  as  commissions,  and  tiie  sole  issue  was 
vlittheT  there  was  a  balance  due  of  $150,  and 
the  court  charged  defendant's  request  that  if  thp 
tinker  agreed  to  take  $150  commissions,  and,  if 
theteafter  the  trade  was  made,  defendant  should 
nwrer,  a  diarge  that  if  defendant  agreed  to 
W  the  broker  $300,  the  broker  shonld  recover 
the  nun  of  $150,  with  interest,  etc.,  was  proper. 
_|Ed.  Note. — For  other  cases,  see  Brokers,  Dec. 
D*  1 8&»]  ^^ 

i  Skw  Tbiai.  (I  150*)— Pkooeedinos  to  Ob- 
uin— Absent  Witness— Absence  of  Affi- 
wvir  OF  Witness. 
Wheie  the  affidavit  of  a  proposed  witness 

(omboiative  of  a  statement  of  the  jwrty  In  the 


motion  for  new  trial,  on  the  ground  of  newly 
discovered  evidence,  as  to  w^at  such  witness* 
testimony  would  be,  is  not  attadied  to  the  mo- 
tion nur  its  absence  accounted  for,  although  the 
witness  is  shown  to  be  an  employ^  in  the  par- 
ty's office,  so  that  tbe  affidavit  could  easily  have 
been  obtained,  it  is  ground  for  denying  the  mo- 
tion. 

[BJd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  806-310;    Dec  Dig.  |  150.*] 

Appeal  from  Tarrant  County  Court;  Cbas. 
T.  Prewltt,  Judge, 

Action  by  Charles  F.  Si>encer  against  L. 
B.  Weinman.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed,  with  damages 
for  delay. 

.  Bryan  &  Spoonts,  for  ai^)ellant.  A.  3. 
Clendenen,  for  appellee. 

SPEER,  J.  This  is  an  action  by  Charles 
F.  Spencer  against  L.  B.  Weinman  to  recover 
a  balance  of  $150  alleged  to  be  due  as  a  brok- 
er's commission  in  effecting  a  purchase  of 
real  estate.  There  was  a  Judgment  .in  favor 
of  the  plaintiff  for  the  amount  sued  for,  and 
the  defendant  has  appealed. 

The  cause  has  been  advanced  upon  a  sug- 
gestion of  delay  made  by  the  appellee  and 
has  been  considered  upon  the  appellee's  brief 
alone,  since  the  appellant  has  failed  to  file 
briefs.  This  proceeding  is  authorized  by 
rules  42  and  43  for  the  Courts  of  Civil  Ap- 
peals (67  S.  W,  xvll).  Rule  42  provides  that 
when  the  "appellant  or  plaintiff  in  error  has 
failed  to  prepare  the  case  for  submission,  by 
the  omission  of  what  Is  required  after  bond 
or  affidavit  filed  for  appeal  and  for  writ  of 
error  with  citation  served,  the  appellee  or  de- 
fendant in  error,  before  the  call  of  the  case, 
may  file  in  the  appellate  court  a  brief  in  tbe 
manner  required  of  the  appellant  or  plaintiff 
in  error — except  that  his  propositions  will  be 
shaped  so  as  to  show  the  correctness  of  the 
Judgment — which  the  court  may,  in  its  dis- 
cretion, regard  as  a  correct  presentation  of 
the  case,  without  examining  the  record  fur- 
ther than  to  see  that  the  Judgment  is  one  that 
can  be  affirmed  upon  the  view  of  the  case  as 
presented  by  appellee  or  defendant  In  error." 
Rule  43  authorizes  the  submission  of  such  a 
case  upon  a  suggestion  of  delay,  whereupon 
"the  record  will  be  examined  sufficiently  to 
ascertain  tbat  it  Is  or  is  not  properly  a  delay 
case,  and  if  found  to  be  a  plain  case  of  de- 
lay. It  win  be  acted  on  as  such ;  but  if  not, 
it  will  be  reversed  or  referred  back  for  a 
brief,  or  brief  and  argument,  on  one  or  both 
sides,  as  may  be  directed."  This  rule  fur- 
ther provides,  in  a  case  like  the  present,  "the 
court  will  be  required  to  look  only  to  the 
substantial  merits  as  they  may  appear  in  the 
record." 

Only  two  assignments  of  error  were  filed 
by  appellant,  and  they  are  thus  presented  in 
appellee's  brief: 

"The  court  erred  In  tbe  first  paragraph  of 
his  charge  to  tbe  jury. 
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"The  court  erred  in. not  granting  the  de- 
fendant a  new  trial  and  In  overruling  defend- 
ant's motion  for  a  new  trial  because  of  the 
newly  discovered  evidence  of  Frank  Single- 
ton." 

Appellee's  proposition  under  the  first  as- 
signment of  error  is:  "The  charge  of  the 
court  submitted  in  appropriate  language  the 
only  Issue  In  the  case  and  was  in  all  respects 
correct."  The  charge  complained  of  was  as 
follows:  "You  are  instructed  that  If  you 
believe  from  the  evidence  that  the  defendant, 
Weinman,  agreed  to  pay  plaintiff  $300,  you 
will  find  for  the  plaintiff,  Charles  F.  Spencer, 
for  the  sum  of  $150,  with  interest  at  the  rate 
of  6  per  cent,  per  annum  from  the  19th  day  of 
January,  1908;  unless  you  so  believe,  you 
will  find  for  the  defendant"  The  following 
special  charge  was  also  given  at  the  request 
of  appellant:  "You  are  Instructed  that  if  you 
believe  Spencer  agreed  to  take  $150  commis- 
sion on  the  trade,  and  that  thereafter  the 
trade  was  made,  you  will  find  for  defendant" 

The  undisputed  evidence  showed  that  the 
sum  of  $150  had  been  paid  by  Weinman  to 
Spencer  on  account  of  this  transaction,  and 
the  sole  issue  was  whether  or  not  there  was  a 
balance  due  of  $150.  We  see  no  possible  er- 
ror in  the  court's  presentation  of  this  Issue, 
and  the  first  assignment  is  therefore  over- 
ruled. 

As  to  the  second  assignment  of  error,  an 
examination  of  the  motion  for  a  new  trial 
discloses  that  the  affidavit  of  the  proposed 
witness  Frank  Singleton  corroborative  of  the 
statements  of  appellant  in  the  motion  as  to 
what  such  witness'  testimony  would  be  Is  not 
attached  to  the  motion,  nor  is  Its  absence 
accounted  for,  although  the  witness  Is  shown 
to  be  an  employe  In  the  office  of  appellant 
and  the  affidavit  could  easily  have  been  ob- 
tained. We  think  this  within  itself  justifies 
the  trial  court  In  exercising  his  discretion 
against  granting  the  motion  if  there  were  no 
other  reasons.  We  have  further  examined 
the  record  to  see  If  the  "substantial  merits" 
of  the  case  hare  been  reached  as  required  by 
rule  43  above  cited,  and  are  fully  satisfied 
that  it  is  a  "plain  case  of  delay,"  and  should 
be  acted  on  as  such.  The  Judgment  of  the 
county  court  Is  therefore  affirmed,  together 
with  10  per  cent,  on  the  amount  In  dispute 
as  damages  as  provided  by  law.  Sayles'  Ann. 
av.  St  1897.  art.  1024. 

Affirmed,  with  damages. 


INTERNATIONAL  &  G.  N.  R.  CO.  v. 

OWENS.t 

(Court  of  Civil  Appeals  of  Texas.    Dec.  8,  1909. 

Rehearing  Denied  Jan.  12,  1910.) 

1.  Appeal  and  Ebbob  (|  686*)— Bili-  op  Ex- 
ceptions—Sufficiency TO  Snow  Eebor— 
Challenge  to  Jurob. 

A  bill  of  exceptions,  showing  that  a  chal- 
lenge for  cause  to  a  juror  was  overruled,  and 


counsel,  on  renewing  the  objectioii,  stated  that 
unless  the  challenge  be  allowed  they  would  lone 
a  peremptory  challenge,  of  which  they  had  only 
one  left,  and  which  they  wished  to  use  against 
one  of  two  other  jurors,  and  the  challenge  was 
again  overruled,  and  the  juror  was  peremptori- 
ly challenged,  does  not  snow  error  in  overrul- 
ing the  challenge  for  cause,  where  it  ia  not 
shown  by  the  bill  that  the  two  jurors  for  one  of 
whom  they  wished  to  save  the  peremptory  chal- 
lenge actually  served  on  the  jury. 

[TM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  686.*] 

2.  Masteb  and  Servant  (8  285*)— Injubies 
TO  Switchman— Pboximate  Causb— Ques- 
tion fob  Jubt. 

In  an  action  for  injuries  to  a  switchman  by 
ears  becoming  detached  by  reason  of  a  defective 
coupler,  and  which  could  not  be  stopped  because 
of  defective  brakes,  evidence  held  sufficient  to 
take  the  (jnestion  to  the  jury  whether  defend- 
ant's negligence  was  the  proximate  cause  of  the 
injury. 

flDd.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  1002-1010;  Dec  Dig.  S 
285.*] 

3.  Masteb  and  Sebvant  (|  210*)— Injtjbieb 
TO  Switchman — Assumption  of  Risk. 

Where  a  switchman  knows  that  loose  cars 
are  approacliing  the  rear  end  of  a  train,  and  in 
obedience  to  an  order  climbs  on  the  train  to  sig- 
nal the  engineer  to  keep  out  of  way,  and  while 
Liis  back  is  turned  to  the  approaching  cars  is 
tiirown  from  the  car  by  the  collision,  which  was 
made  possible  because  of  defective  brakes  on  the 
loose  cars,  the  switchman  does  not  assume  the 
risk. 

[Eld.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  554^556;  Dec  Dig.  S 
210.*] 

4.  Masteb  and  Servant  (i  233*)— Injuries 
to  Switchman  —  Contbibutobt  Negli- 
gence. 

Neither  under  such  facts  is  the  switchman 
guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Dec  Dig.  i  233.*] 

5.  Appeal  and  Error  (§  204*)— Motion  fob 
New  Trial— Necessity. 

That  the  evidence  does  not  support  the  Tor- 
diet  cannot  be  assigned  as  error,  when  such 
point  has  not  been  raised  in  motion  for  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  VITA,  1735;  Dec  Dig.  § 
294.*] 

Appeal  from  District  Court,  Bexar  County ; 
Arthur  W.  Seellgson,  Judge. 

Action  by  W.  M.  Owens  against  the  Inter- 
national &  Great  Northern  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

King  &  Morris  and  Hicks  &  Hicks,  for  ap- 
pellant T.  3.  Newton  and  Will  A.  Morrlss, 
for  appellee. 

JAMES,  C.  J.  Appellee,  Owens,  sued  for 
damages  for  personal  injuries,  which  he  al- 
leged he  received  while  in  the  service  of  the 
railway  company  as  a  switchman  in  the  yards 
in  San  Antonio.  He  alleged  that  his  duties 
at  the  time  were  to  aid  in  switching  trains 
and  cars,  which  Included  riding  on  trains  and 
cars  being  switched  and  giving  signals  to  the 
engineers;    that  on  this  occasion,  while  on 
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a  box  car  at  the  rear  end  of  a  train  being 
switdied,  a  number  of  loose  or  detached  cars 
In  motion  ran  Into  the  rear  of  the  train  upon 
which  he  'was  working,  and  knocked  him  off 
the  car,  s^rlonsly  Injuring  him.  The  sum  and 
substance  of  plalntlfTs  allegation  Is  that  de- 
f«idant  was  negligent  In  permitting  the  said 
coupler  to  become  old,  defeetlre,  and  broken, 
whereby  the  train  became  uncoupled;  also, 
that  defendant's  servant  on  the  detached 
cars  failed  to  apply  the  brakes ;  also,  In  that 
the  brakes  thereon  were  old,  worn,  broken, 
and  out  of  repair  to  such  an  extent  that  they 
could  not  be  operated  and  the  cars  stopped 
by  the  use  thereof,  each  and  all  of  which  acts 
of  negligence  directly  and  proximately  caus- 
ed plalntlfl  bis  injury.  Defendant  answered 
by  general  denial,  contributory  negligence, 
and  assumed  risk.  Plaintiff  was  awarded 
$3,000. 

By  appellant's  first  assignment  a  question 
Is  presented  as  to  error  in  overruling  appel- 
lant's objection  to  the  Juror  Collins.  The 
bill  Is  as  follows:  "Be  it  remembered  that 
upon  the  trial  of  the  above-styled  cause  one 
Collins  -was  one  of  the  regular  Jurors  who 
qualified  as  a  member  of  the  Jury  on  their 
Toir  dire  as  a  member  of  the  regular  Jury 
panel  for  the  week;  that  upon  examination 
of  said  Juror  Collins  by  counsel  for  defend- 
ant, it  was  developed  that  there  was  an  affl- 
dayit  pending  In  the  county  court  of  Bexar 
county,  Tex.,  charging  said  Collins  with  theft 
vnder  $50,  and  that  the  case  had  not  yet  come 
to  trial  and  was  still  pending,  and  that  one 
of  the  counsel  of  record  for  plaintiff,  and 
who  was  actively  engaged  In  the  trial  of  the 
ease  at  bar,  was  the  county  attorney  of  Bexar 
county,  Tex.,  charged  with  the  duty  of  prose- 
ntlng  said  Collins  on  said  charge.  There- 
opon  counsel  for  defendant  challenged  said 
Collins  for  cause  on  the  ground  that  the  law 
required  Jurors  to  be  of  good  moral  character, 
and  because  of  the  facts  above  set  out,  and 
the  effect  it  might  have  upon  said  Collins 
hi  considering  the  verdict  In  this  case  under 
the  drcnmstances,  which  objection  was  by 
the  court  overruled;  to  which  action  of  the 
court  the  defendant  then  and  there  except- 
ed. That  thereafter,  and  after  the  parties 
had  retired  to  make  their  peremptory  chal- 
lenges to  the  array  of  Jurors,  counsel  for  de- 
fendant notified  the  court  that  they  would 
have  to  challenge  Collins  peremptorily  unless 
he  was  excused  by  the  court,  and  that  such 
challenge  would  exhaust  their  peremptory 
challenges,  and  that  they  desired  to  challenge 
two  more  Jurors  peremptorily  and  renewed 
their  diallenge  for  cause  of  Juror  Collins, 
whidi  challenge  was  again  overruled  by  the 
court,  and  defendant  required  and  did  per- 
emptorily challenge  Juror  Collins,  and  de- 
fendant again  excepted,  and  here  and  now 
presents  this  its  bill  of  exception  No.  1  to 
the  action  of  the  court,  and  asks  that  same 
be  allowed,  filed,  and  made  a  part  of  the 
record  in  this  case,  which  is  accordingly  done, 
this  the  lOtb  day  of  February,  1909." 


No  error  is  shown  to  have  beec  committed 
by  the  ruling.  The  bill  does  not  show  that 
either  of  the  two  Jurors  for  one  of  whom 
appellants  desired  to  save  its  remaining  per- 
emptory challenge  served  on  the  jury.  Grant- 
ing that  plaintiff  had  one  challenge  left  and 
was  desirous  of  using  it  upon  one  other  of 
the  panel,  still,  as  Collins  did  not  serve  on 
the  Jury,  and  there  is  nothing  to  show  that 
either  of  the  other  two  served,  enough  does 
not  appear  from  the  bill  to  show  that  appel- 
lant was  prejudiced  by  the  ruling.  For  all 
we  know  the  other  two  may  have  been  strick- 
en by  the  plaintiff. 

Under  appellant's  second  assignment  there 
are  two  propositions,  retelling  to  the  refusal 
of  a  peremptory  instruction.  The  first  prop- 
osition is:  "In  order  for  plaintiff  to  recover 
it  must  appear,  among  other  things,  that  the 
alleged  negligence  was  the  proximate  cause 
of  the  Injury  to  the  plaintiff,  whatever  that 
may  have  been." 

We  find  testimony  which  supports  the  fol- 
lowing conclusions  of  fact:  That  the  cars 
became  detached  from  a  train  by  reason  of 
a  defective  coupler.  That  they  came  with 
considerable  speed  down  towards  where  plain- 
tiff was  engaged.  That  its  approach  was  dis- 
covered, and  plaintiff  was  assigned  the  duty 
of  getting  upon  the  rear  end  of  the  train, 
which  was  in  the  way  of  the  approaching 
cars,  and  of  signaling  the  engineer  on  the 
other  end  of  that  train  to  move  It  forward  In 
order  to  avoid  being  run  into  by  the  loose 
cars.  That  whilst  so  engaged  with  his  back 
to  the  approaching  cars  the  car  he  was  upon 
was  struck  by  the  loose  train  with  sufficient 
force  to  knock  him  down  to  the  ground,  caus- 
ing him  hlB  injury.  The  cause  or  causes  of 
this  collision  are  found  to  be  the  inability 
of  those  who  got  upon  the  moving  cars  to 
check  or  stop  them,  to  do  so,  from  the  fact 
that  the  brakes  were  defective  and  insuffi- 
cient for  the  purpose.  If  the  above  proposi- 
tion means  that  there  was  no  evidence  that 
any  negligence  of  defendant  was  the  proxi- 
mate cause  of  the  accident,  we  must  over- 
rule it.  And  the  proposition  does  not  extend 
any  further. 

The  second  proposition  Is:  "Where  a 
switchman  sees  loose  cars  approaching  his 
train  and  has  ample  time  to  get  out  of  the 
way  and  get  Into  a  position  of  safety,  but 
fails  to  do  so  and  takes  a  position  upon  the 
handholds  ui>on  the  top  of  the  car  immediate- 
ly at  the  point  where  the  loose  cars  must 
strike  his  train,  and  continues  there  after 
seeing  cars  move  slowly  towards  his  train,  he 
assumes  the  risk  incident  thereto  and  can- 
not recover  for  any  injuries  resulting  to  him 
by  being  knocked  off  the  car  by  the  concus- 
sion when  the  loose  cars  coupled  onto  his 
train." 

Appellee,  of  "course,  knew  of  the  approach 
of  the  cars,  for  he  was  in  the  act  of  en- 
deavoring to  get  the  train  he  was  on  out  of 
their  way.  He  knew,  .of  course,  that  his  train 
was  liable  to  be  ran  Into  by  the  cars,  and 
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tblB  he  and  Oie  others  were  working  to  avoid. 
But  that  he  knew  or  realized  that  there  was 
a  pres^it  danger  of  a  colllBlon,  or  one  saffi- 
dent  to  produce  the  result  It  did,  does  not 
appear.  On  the  contrary,  he  did  not  know 
that  the  brakes  on  the  loose  string  of  cars 
would  not  work  properly,  and  he,  of  course, 
had  the  right  to  assume,  and  to  act  upon  the 
assumption,  that  they  were  capable  of  stop- 
ping Of  adequately  checking  the  cars  in  the 
usual  way.  His  duty  lay  In  front  of  him, 
giving  signals  ahead  to  cause  the  engineer  to 
keep  moving.  He  was  obeying  the  order  to 
"get  out  of  the  way,"  which  meant  to  get  the 
train  out  of  the  way,  and  this  he  seems  to 
have  been  Intent  on.  His  back  was  towards 
the  coming  cars  when  they  struck. 

In  the  circumstances  of  this  case,  there  was 
no  assumed  risk,  nor  of  contributory  negli- 
gence, as  matters  of  law ;  the  latter  being  al- 
leged In  a  third  proposition.  The  Judge  prob- 
ably considered  these  issues  as  really  not  in 
the  case,  and  did  not  submit  them.  But  it  is 
enough  for  us  to  say  that  such  defenses  did 
not  appear  as  matters  of  law. 

Besides  this  (although  we  place  the  deci- 
sion on  the  foregoing  grounds),  the  assign- 
ment under  which  these  matters  are  briefed 
and  presented  is  simply  that  the  court  refus- 
ed a  peremptory  Instruction  which  was  in 
general  terms.  Now  it  seems  to  be  settled 
that  such  points  as  that  the  evidence  does 
not  support  the  verdict  cannot  be  assigned 
as  error  when  such  point  has  not  been  raised 
in  the  motion  for  new  trial.  E/llls  r.  Brooks 
(Sup.)  102  S.  W.  94.  The  motion  for  new 
trial  did  not  state  as  a  ground  that  the  ver- 
dict should  be  set  aside  because  the  evidence 
■bowed  that  plaintiff  assumed  the  risk,  or 
was  guilty  of  contributory  negligence.  We 
doubt  that  appellant  would  have  the  right 
to  assign  such  a  matter  as  error  directly,  for 
the  reason  Just  given,  and  we  therefore  doubt 
that  it  can  reach  the  same  result  indirectly 
by  presenting  the  same  In  connection  with  an 
assignment  which  charges  error  In  refusing 
a  peremptory  instruction.  ' 

Judgment  affirmed. 


HARRISON  V.  LITTLEFIELD, 

(Court  of  Civil  Appeals  of  Texas.    Nov.  20, 
1909.) 

CouBTS  (J  480*)— Action  in  Another  Cocbt. 
District  court  is  without  jurisdiction  to  en- 
join prosecution  of  a  similar  suit  between  the 
same  parties  previously  begun  in  another  dis- 
trict court. 

[EJd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  1270-1278:   Dec.  Dig.  |  480.*] 

Appeal  from  District  Court,  Palo  Pinto 
County;   W.  J.  Oxford,  Judge.- 

Action  by  C.  W.  Llttlefleld  against  Edward 
T.  Harrison,  receiver.    From  an  order  grant- 


ing plaintiff  an  Injnnctloii,  defendant  ap- 
peals.    Reversed  and  remanded. 

J.  L.  Goggan,  D.  A.  Eldrldge,  and  W.  J.  J. 
Smith,  for  appellant  Pentx  ft  Eberhart,  for 
appellee; 

SPEER,  J.  This  appeal  is  prosecuted  from 
an  order  of  the  district  court,  granting  the 
writ  of  injunction  upon  the  following  peti- 
tion: 

"C.  W.  Llttlefleld  v.  W.  Hogue  et  al.  No. 
3,802.  In  the  District  Court  of  Palo  Pinto 
County,  Texas,  September  Term,  19Q9.  Now 
comes  C.  W.  Llttlefleid,  plaintiff  in  the  atrave 
styled  and  numbered  cause,  and  shows  to  the 
court  that  W.  J.  Hogue  and  J.  A.  Lucas  and 
C.  W.  McKlnney  and  Edward  T.  Harrison, 
receiver  for  the  Union  Live  Stock  Insurance 
Company,  who  reside  in  Dallas  county,  Tex., 
are  the  defendants  in  said  cause. 

"Complainant  further  shows  to  the  court: 
That  this  suit  was  filed  In  this  court  on  the 
4th  day  of  February,  1909,  in  which  the  pres- 
ent defendants,  except  the  said  Edward  T. 
Harrison,  were  defendants  therein,  and  that 
the  said  Edward  T.  Harrison,  as  receiver 
aforesaid,  by  amendment  In  vacation  filed 
on  the  25th  day  of  August,  1909,  was  made  a 
party  hereto  as  a  proper  and  necessary  par- 
ty to  clear  the  title  to  the  land  sued  for  In 
plaintiff's  petition.  That  the  said  Edward  T. 
Harrison,  receiver,  and  ail  other  defendants 
were  duly  served  with  citation  and  are  now 
legally  before  this  court.  That  the  said  E:d- 
ward  T.  Harrison,  as  receiver,  aforesaid,  filed 
herein  tils  plea  of  privilege  and  also  his  plea 
in  abatement  on  the  6th  day  of  September, 
19U9,  and  also  on  said  date  filed  an  original 
answer  In  this  case.  That  the  plea  of  priv- 
ilege and  plea  of  abatement  were  set  down 
for  hearing  on  the  10th  day  of  September, 
1900,  and  that  on  said  date  said  plea  of  priv- 
ilege and  plea  of  abatement  were  heard  by 
this  court,  and  evidence  was  Introduced  in 
support  thereof,  and  after  hearing  the  said 
pleas  and  the  evidence  produced  thereon  the 
court  on  said  date  overruled  same  and  set 
this  cause  down  for  trial  on  the  4th  day  of 
October,  1909,  and  that  same  Is  now  pending 
trial  in  this  court  on  said  date.  That  the  said 
Edward  T.  Harrison,  as  receiver,  aforesaid, 
on  the  17th  day  of  August,  1909,  brought  a 
suit  at  Dallas,  in  Dallas  county,  Tex.,  styled 
Edward  T.  Harrison,  Receiver,  v.  C.  W.  Mc- 
Klnney et  al..  Defendants,  In  the  Sixty- 
Eighth  district  of  said  Dallas  county,  and  be- 
ing numl>ered  on  the  docket  of  said  court  No. 
6,887-C,  in  which  suit  the  plaintiff  herein 
and  C.  W.  McKlnney,  one  of  the  defendants 
herein,  are  defendants.  Ttiat  the  subject- 
matter  in  the  suit  at  Dallas  is  the  same  and 
identical  with  the  subject-matter  in  this 
cause  and  was  so  conceded  and  announced 
to  tills  court  by  the  attorneys  for  the  said 
Edward  T.  Harrison,  receiver  defendant  in 
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this  came,  upon  the  trial  of  the  said  plea  of 
privilege  and  plea  In  abatement  aforesaid. 
That  W.  J.  J.  Smith,  3.  Lawson  Ooggans, 
and  D.  A.  Eldrldge,  all  of  whom  reside  In 
Dallas  connty,  Tex.,  are  the  attorneys,  as 
plalntur  is  Informed,  for  the  said  Edward  T. 
Harrison,  receiver,  aforesaid,  In  the  said  suit 
bronght  by  him  In  Dallas  comity,  Tex., 
against  this  plaintiff  and  others  as  aforesaid. 
That  the  said  cause  In  Dallas  county  has 
been  set  down  for  trial  on  the  16th  day  of 
September,  1909,  and  notwithstanding  the  or- 
der of  this  court  overruling  the  plea  of  priv- 
ilege and  plea  of  abatement  as  aforesaid  the 
said  Edward  T.  Harrison,  receiver  as  afore- 
said, win  prosecute  to  trial  against  this 
plaintiff  and  others  said  cause  No.  6,087-C, 
In  the  Sixty-Eighth  district  court  In  Dallas 
eonnty,  Tex.,  and  will  thus  accomplish  the 
same  purpose  as  though  his  plea  of  privilege 
and  plea  in  abatement  had  been  sustained 
by  this  court,  and  by  so  trying  said  cause 
win  nullify  In  effect  the  order  of  this  court 
and  will  in  effect  thus  deprive  It  of  Juris- 
diction to  try  this  cause  and  will  further- 
more be  permitting  a  multiplicity  of  suits  be- 
tween the  same  parties  about  and  concerning 
the  same  subject-matter. 

"And  complainant  further  shows  to  the 
mart  that  to  permit  a  trial  of  said  cause  In 
Dallas  county  will  necessitate  this  plaintiff 
In  going  In  person  to  said  Dallas,  in  Dallas 
county,  Tex.,  and  taking  the  depositions  of 
qnite  a  number  of  witnesses,  and  thus  de- 
prive htm  of  being  sued  In  his  own  county 
and  in  the  county  In  which  the  land  the  sub- 
ject in  litigation  herein  Is  situate  and  will 
entaU  a  great  exijense  on  the  pert  of  this 
plaintiff  in  going  to  said  Dallas  and  in  taking 
the  depositions  aforesaid  and  in  employing 
coonael  to  defend  said  cause  In  Dallas  coim- 
ty.  Tex. 

'Wherefore  complainant  prays  your  honor 
to  grant  an  order  restraining  the  said  Ed- 
ward T.  Harrison,  as  receiver,  as  aforesaid, 
and  his  attorneys,  W.  3.  J.  Smith,  J.  Lawson 
Goggans,  and  D.  A.  ESdridge,  as  the  agents 
of  said  ESdward  T.  Harrison,  as  receiver,  as 
aforesaid,  from  further  prosecuting  said  suit 
ifoieaald  in  Dallas  county,  Tex,  and  upon 
final  bearing  hereof  said  temporary  injunc- 
tion be  made  final,  and  for  general  and  spe- 
cial relief." 

We  sustain  appellant's  contention  that  the 
trial  court  erred  in  granting  the  restraining 
order  on  the  foregoing  petition.  The  author- 
ities all  agree  that,  as  matter  of  comity  be- 
tween the  courts  of  the  country,  that  court 
idilcb  first  acquires  Jurisdiction  over  a  cause 
will  be  permitted  to  retain  It  to  the  end. 
There  may  possibly  be  some  exceptions  to 
tUs  rule,  but  this  cannot  be  one  of  them. 
Now,  the  foregoing  petition  does  not  disclose 
that  the  district  court  of  Palo  Pinto  county 
flrrt  acquired  Jurladiction  over  this  cause  of 
acUoo  between  the  presoit  parties,  but,  in- 


deed, rather  discloses  that  the  district  court 
of  Dallas  county  first  acquired  such  Jurisdic- 
tion. So  that  we  hold  that  the  district  court 
erred  in  granting  the  Injunction,  without  dis- 
cussing the  interesting  question  of  whether 
or  not  one  district  court  can  make  an  order 
enjoining  the  prosecution  of  a  suit  in  another 
court  of  co-ordinate  Jurisdiction.  See  Gulf, 
C.  &  S.  F.  Ry.  O).  v.  Cleburne  lee  &  Cold 
Storage  Co.,  83  S.  W.  1100;  Rains  v.  Rea- 
sonover,  46  Tex.  Civ.  App.  290,  102  S.  W. 
176;  Wilson  v.  Baker,  64  Cal,  475,  2  Pac. 
253. 
Reversed  and  remanded. 


BT.  WORTH  &  D.  C.  RT.  CO.  v.  ABTHUR.t 

(Court  of  Civil  Appeals  of  Texas.    Dec.  8,  1909. 

Rehearing  Denied  Jan.  12,  1910.) 

1.  EviDiNCB    (I   471*)— Opinion    Bvidbwcb— 
Conclusion  of  Witness. 

A  statement  by  a  witness  in  an  action 
against  a  railroad  for  loss  of  property  by  fiie 
that  the  fire  was  set  on  the  right  of  way,  that 
he  did  not  see  the  fire  when  it  first  started,  l>at 
saw  It  when  it  burned  off  the  right  of  way  onto 
the  prairie,  and  that  the  fire  was  set  on  the 
right  of  wa:f  and  came  from  the  right  of  way 
onto  the  prairie,  made  in  response  to  a  question 
whether  he  knew,  of  his  own  knowledge,  where 
the  fire  was  first  set.  Is  a  statement  of  a  fact, 
and  not  the  conclusion  of  the  witness, 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  2151;   Dec.  Dig.  i  471.*] 

2.  Depositions    (|    64*)  —  Examinatiow    op 
Witness— Responsivb  Anbwebs. 

A  statement  by  a  witness  in  an  action 
against  a  railroad  lor  loss  of  property  by  fire 
that  the  fire  was  set  on  the  right  of  way, 
that  he  did  not  see  the  fire  when  it  first  started, 
but  saw  it  when  It  burned  off  the  right  of  way 
onto  the  prairie,  and  tliat  the  fire  was  set  on 
the  right  of  way  and  came  from  the  right  of 
way  onto  the  prairie,  is  responsive  to  interrog- 
atories whether  he  knew  where  the  fire  was 
first  set  out,  and  whether  it  was  set  out  on  the 
riglit  of  way  and  burned  off  of  the  right  of  way, 
or  whether  It  was  set  off  of  the  right  of  way 
and  burned  onto  the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  {  64.*] 

3.  Evidencb  (J  474*)— Opinion   Evidbnck— 
Cojipetency  oi"  Witness. 

A  witness  stating  that  he  knew  what  a 
iMini  destroyed  by  fire  was  worth  was  compe- 
tent to  testify  as  to  Its  value,  notwithstanding 
his  statement  that  he  had  made  inquiries  as  to 
prices:  it  not  appearing  that  his  opinion  was 
based  solely  on  such  inquiries. 

lEA.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  I  2217;   Dec.  Dig.  %  474.*] 

4.  Appeal  and  I^bob  (|  1051*)  —  Review  — 

HABMLESS     EiBBOB  —  E&tONEOCB     ADMISSION 

or  Evidence. 

The  error,  if  any.  in  admitting  Incompetent 
evidence  to  prove  a,  tact  established  by  compe- 
tent evidence  sufficient  to  support  the  verdict, 
is  not  reversible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4161-4170;  Dec.  EHg.  f 
1051.*] 

5.  BviDENCK  (i  474*)— Opinion   Evidence— 
Competency. 

A  witness  stating  the  amount  of  time  re- 
quired to  erect  a  building,  and  giving  the  char- 
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acter  of  the  material  nsed  and  the  dimensionB 
of  the  building,  is  competent  to  give  his  opinion 
as  to  the  value  of  the  building. 

[EJd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2217 ;    Dec  Dig.  {  474.*] 

6.  BJviDENCK  (§  550*)— Opikioh  Evidence  — 

COMPE'raNCT. 

An  expert  as  to  the  value  of  building  ma- 
terial may  give  his  oi>in!on  as  to  the  value  of 
the  material  in  a  building  destroyed  by  fire, 
based  on  a  detailed  statement  of  another  of  the 
dimensions  of  the  building,  and  the  character 
and  kind  of  lumber  contained  therein. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2366;    Dec  Dig.  §  550.*] 

7.  Evidence   (|  525*)— Opinion   Evidencb— 
competenot. 

An   expert   may   show   that   a  disc  plow, 
which  was  in  a  bunding  at  the  time  of  its  de- 
struction by  fire,  was  of  no  value  after  the  fire. 
[EM.   Note. — For   other    cases,    see    Evidence, 
Dec.  Dig.  {  525.*] 

8.  Railboads  (S  465*)— Fires— LxABiLiTT. 

Where  fire  escaped  from  an  engine  and  set 
fire  to  inflammable  material  negligently  permit- 
ted by  the  railroad  to  accumulate  on  its  right  of 
way,  whereby  it  was  communicated  to  the  grass 
on  adjacent  land  and  subsequently  burned  a 
building  thereon,  the  fire  was  the  proximate 
canse  of  the  injury,  notwithstanding  the  fact 
.that  a  common  wind  was  blowing  from  the  di- 
rection of  the  fire  toward  the  building,  as  the 
company  must  anticipate  the  existence  of  winds. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  1692 ;   Dec  Dig.  §  465.»] 

9.  Railkoads  (S  457*)— Pikes— Negligence. 

The  servants  of  a  railroad  ^oing  to  the 
rescue  of  the  property  of  an  individual  threat- 
ened with  destruction  by  fire  set  by  an  engine 
must  use  ordinary  care  to  see  that  the  fire  is 
put  out  before  they  leave,  and  a  failure  to  do  so 
IS  negligence,  and,  where  the  servants  left  ties 
smoldering  and  smoking,  the^  failed  to  exercise 
proper  care,  rendering  the  railroad  liable  for  the 
destruction  of  a  building  by  fire  escaping  from 
the  burning  ties. 

[E5d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1661;    Dec.  Dig.  |  457.*] 

Appeal  from  District  Court,  Clay  County; 
A.  A.  Carrlgan,  Judge. 

Action  by  W.  N.  Arthur  against  the  Ft. 
Worth  &  Denver  City  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   AflSrmed. 

Spoontz,  Thompson  &  Barwlse  and  Allen 
&  Jones,  for  appellant  P.  M.  Stine  and  H. 
A.  Allen,  for  appellee. 

RICE,  J.  This  suit  was  brought  by  ap- 
pellee against  appellant  for  the  recovery  of 
damages  for  the  destruction  of  bis  property 
occasioned  by  fire,  claimed  to  bare  been  set 
out  and  communicated  thereto  by  the  negli- 
gence of  the  appellant  It  is  alleged  that  the 
appellant  negligently  permitted  grass  and 
other  inflammable  material  to  collect  upon 
Its  right  of  way,  and  that  It  negligently  op- 
erated  engines  upon  its  road  that  were  de- 
fectively constructed  and  without  proper  ap- 
pliances to  prevent  the  escape  of  fire  there- 
from; that,  by  reason  thereof,  fire  escaped 
from  Its  engines  and  was  communicated  to 
the  grass  upon  its  rigbt  of  way,  from  whence 
it  spread  on  to  plaintiff's  land,  burning  his 


grass,  destroying  the  tnrf,  setting  flre  to  and 
consuming  a  bam  with  Its  contents,  as  well 
as  a  cow  shed  and  other  personal  property. 
It  was  further  alleged  that,  after  the  discov- 
ery of  the  fire,  appellant  negligently  failed  to 
extinguish  the  same.  Appellant  replied  by 
general  demurrer  and  general  denial  and  a 
plea  of  contributory  negligence  on  the  part 
of  appellee  In  falling  to  exercise  ordinary 
care  to  put  out  the  fire.  There  was  a  Jury 
trial,  resulting  in  a  verdict  and  judgment  in 
behalf  of  appellee,  from  which  this  appeal 
Is  prosecuted. 

The  first  and  second  assignments  will  be 
considered  together,  since  the  same  questions 
are,  in  effect,  raised  by  each.  Mrs.  M.  R. 
Cole,  a  witness,  testified  by  deposition,  and 
appellant  moved  to  suppress  her  answers  to 
the  third  cross-Interrogatory,  and  also  ob- 
jected to  her  answers  thereto.  Said  motion 
to  suppress,  as  well  as  the  objection  to  her 
testimony,  was  based  upon  the  contention 
that  said  witness  had  failed  to  answer  some 
of  the  questions  propounded  in  said  Inter- 
rogatory, and  that  it  api>eared  from  her  an- 
swer thereto  that  she  was  only  giving  her 
conclusions  or  opinion  as  to  where  the  flre 
originated.  The  interrogatory  to  which  ref- 
erence is  made  is  as  follows:  "Do  you  know 
of  your  own  knowledge  where  the  flre  was 
first  set  out?  Do  you  know  whether  it  was 
set  out  on  the  right  of  way  and  burned  off 
of  the  right  of  way,  or  whether  it  was  set  off 
of  the  right  of  way  and  burned  onto  the 
rigbt  of  way?  If  you  say  you  know,  state 
how  you  know.  Did  you  see  the  fire  when  it 
was  first  set  out,  and  did  yon  see  who  set  it 
out?"  To  which  the  witness  answered:  "The 
flre  was  set  out  on  the  right  of  way.  I  did 
not  see  the  flre  when  it  first  started,  bnt  saw 
it  when  it  burned  off  the  right  of  way  onto 
the  prairie.  The  flre  was  set  on  the  right  of 
way  and  burned  off  the  right  of  way.  The 
flre  did  not  come  from  off  the  right  of  way, 
but  come  from  the  right  of  way  off  onto  the 
prairie."  We  think  It  is  clear  that  both  the 
motion  and  the  objection  to  the  testimony 
were  properly  overruled.  The  witness  was 
testifying  to  what  she  in  fact  saw.  and  ber 
answers  were  substantially  In  response'  to 
the  questions  asked,  for  which  reason  t>oth 
assignments  are  overruled. 

By  the  fourth  and  fifth  assignments  ap- 
pellant insists  that  the  court  erred  in  per- 
mitting the  plaintiff  to  testify  as  to  the  val- 
ue of  the  bam  and  the  cow  shed,  because  as 
to  the  former  it  is  contended  that  the  witness 
based  his  opinion  upon  hearsay,  and,  as  to 
the  latter,  he  baaed  his  statement  upon  the 
amount  of  labor  it  took  to  build  the  shed, 
whereas  the  witness  stated  that  he  did  not 
know  bow  much  labor  it  took  to  build  the 
same.  With  reference  to  the  first  conten- 
tion, as  presented  by  the  fourth  assignment, 
we  do  not  think  It  maintainable,  because  the 
witness  also  testlfled  that  he  knew  what  the 
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(Mtm  was  wortb,  and  was  a  competent  wit- 
ness as  to  Its  valne  notwithstanding  the  fact 
that  he  further  testified  that  he  had  made  In- 
qnlrles  as  to  prices,  and  so  on,  because  It 
does  net  clearly  appear  that  his  opinion  was 
based  solely  upon  said  Inquiries.  Again,  If 
It  be  granted  that  this  answer  should  hare 
been  excluded  on  the  ground  urged,  we  do 
not  think  any  material  harm  resulted  there- 
from, because  there  was  other  evidence  as 
to  the  Talae  of  the  bam  coinciding  with  that 
of  plaintiff,  which  was  not  objectionable, 
and  upon  which  the  Jury  could  have  based 
their  verdict. 

With  reference  to  the  last  objection  as 
raised  by  the  fifth  assignment,  we  think  it 
soffidNit  to  say  that  It  appears  from  the 
testimony  that  this  witness  did  give  the 
auMont  of  time  required  to  build  the  cow 
shed,  and  that,  In  addition  thereto,  he  gave 
the  character  of  material  used  and  the  di- 
mensions of  the  shed,  and  uiwn  which  It 
seems  he  based  his  opinion  as  to  1(8  value. 
We  therefore  overrule  both  of  these  asslgn- 
meits. 

Nor  did  the  court  err  In  permitting  the 
witness  Peters  to  testify,  over  the  defend- 
ant's objection,  as  to  the  value  of  the  material 
In  the  bam  that  was  burned,  as  presented 
In  appellant's  sixth  assignment,  because  it 
Is  shown  from  the  record  that  this  witness 
was  an  expert  as  to  values  of  Inmber  and 
bonding  material.  And  the  testimony  fur- 
ther disclosed  that,  while  he  had  not  seen 
the  bam,  a  detailed  statement  of  its  dimen- 
sions and  the  character  and  kind  of  lumber 
contained  therein,  was  given  to  him  by  the 
plahitUf,  who  also  swore  to  the  correctness  of 
the  statement  furnished  the  witness  upon 
which  he  based  his  opinion.  It  was  there- 
fore in  our  Judgment  competent  for  said  wlt- 
ne«  to  express  bis  opinion  as  to  the  value 
thereof. 

We  overrule  the  seventh  assignment,  be- 
canse  we  think  It  was  competent  for  the 
witness,  who  was  an  expert,  to  show  that 
the  disc  plow  which  was  In  the  burned 
Imllding  and  had  gone  through  the  fire  was 
of  no  value  thereafter. 

Appellant  complains  of  the  action  of  the 
court  in  overruling  Its  motion  for  a  new  tri- 
al, In  this:  That  the  fire  which  consumed 
the  bam  and  its  contents  appears  not  to  have 
been  the  proximate  cause  of  the  damage,  but 
that  the  same  was  due  to  an  intervening 
agency.  It  is  shown  that  the  Are  originat- 
ed about  9  o'clock  in  the  morning,  and  the 
bam  was  not  burned  until  about  0  o'clock 
In  the  afternoon.  Near  the  bam  there  was 
a  pile  of  cross-tlea.  The  fire  had  burned 
from  the  railway  right  of  way  across  appel- 
lee's pasture  during  the  early  part  of  the 
day,  and  had  been  communicated  to  this  pile 
of  ties.  The  appellant's  section  boss,  with 
a  crew  of  hands  together  with  other  persons, 
daring  the  day  pat  out  the  fire  at  other  places 
u  well  as  the  bam  where  It  had  caught 
twice,  and  had  also  partially  extinguished 


the  flre  which  bad  caught  In  said  pile  of  ties; 
but  that  the  wind  bad  been  blowing  and  con- 
tinued to  blow  from  the  direction  of  where 
the  ties  were  toward  the  bam,  that  the  ties 
were  smoking  at  the  time  the  section  hands 
left  the  place,  and  it  was  further  shown 
that  It  was  dangerous  to  so  leave  them.  It 
was  also  shown  that  whirlwinds  were  of  com- 
mon occurrence  In  that  section  during  the 
summer,  and  that  a  number  had  been  blow- 
Ign  during  that  day.  It  appears  that  about 
an  hour  after  the  section  hands  had  left  the 
flre  in  this  condition  that  one  of  the  whirl- 
winds mentioned  sprang  up  and  blew  flre 
from  this  pile  of  ties  Into  the  hayloft  of  the 
bam,  thereby  setting  fire  to  the  bam  and 
causing  its  destmctlon,  together  with  its  con- 
tents. It  Is  alleged  in  plalnttS's  petition,  as 
one  of  the  acts  of  negligence  upon  which  be 
relies  for  recovery,  that  It  was  the  duty  of 
the  defendant,  Its  agents,  servants,  and  em- 
ployes, when  they  discovered  said  flre,  to  use 
due  diligence  to  extinguish  the  same,  and 
thereby  prevent  the  destruction  of  plnlntllTs 
property;  that  by  the  use  of  due  care  they 
could  have  put  out  said  flre,  and  so  have 
wholly  saved  plaintiff's  property  from  Inju- 
ry; but  that  they  failed  so  to  do  and  negli- 
gently and  wrongfully  permitted  the  same 
to  continue  to  spread  and  burn  until  the 
same  had  destroyed  plaintiffs  property,  etc. 
PlalntiCr  and  his  tenants  were  not  at  home 
during  the  day  of  this  fire. 

We  think  the  evidence  suflSclently  shows 
that  the  flre  escaped  from  appellant's  en- 
gines, setting  fire  to  the  inflammable  mate- 
rial negligently  permitted  by  It  to  accummu- 
late  upon  Its  right  of  way,  whereby  It  was 
communicated  to  the  grass  upon  plaintiff's 
land,  which  subsequently  burned  the  bam 
and  Its  contents.  The  flre  was  therefore  the 
proximate  cause  of  the  Injury.  The  Interven- 
ing cause  In  this  Instance,  to  wit,  the  whirl- 
wind, might,  under  the  evidence,  have  rea- 
sonably been  anticipated  by  appellant,  and 
It  was  Its  duty  so  to  do,  where  the  prevalence 
of  such  whirlwinds  was  common  and  known 
to  the  company.  Scale  v.  G.,  C.  &  S.  F.  Ky. 
Co.,  65  Tex.  277,  57  Am.  Rep.  602.  In  that 
case  It  was  held  that:  "If,  subsequent  to  the 
original  wrongful  or  negligent  act,  a  new 
cause  has  Intervened,  of  itself  sufficient  to 
stand  as  the  cause  of  the  misfortune,  the 
former  must  be  considered  as  too  remote." 
But  it  Is  also  held,  as  shown  by  the  syllabus, 
that:  "Where,  however,  the  intervening 
cause  and  Its  probable  or  reasonable  conse- 
quences are  such  as  could  reasonably  have 
been  anticipated  by  the  original  wrongdoer, 
the  causal  connection  between  the  origliial 
wrongful  act  and  the  subsequent  Injury  is 
not  broken,  and  an  action  may  lie  therefor." 

Besides  this,  we  think  It  appears  that  the 
defendant  was  clearly  guilty  of  negligence  In 
leaving  the  pile  of  ties  burning,  from  which 
the  damage  is  shown  to  have  resulted.  It 
was  the  duty  of  defendant's  servants  who 
went  to  the  rescue  of  plaintiff's  property  to 
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have  used  ordinary  care  to  see  tbat  the  Are 
was  put  out  before  tbey  left,  and  a  failure 
■o  to  do  would  constitute  negligence.  But, 
Instead  of  tbls,  it  is  shown  that  the  ties 
were  left  by  them  smoldering  and  smoking, 
from  which  danger  could  reasonably  have 
been  anticipated.  We  think  this  was  such  a 
failure  of  duty  on  the  part  of  appellant  as 
would  Justify  the  recovery  against  It,  and 
that  the  verdict  is  amply  supported  by  the 
evidence.  See  Mo.  Pac.  By.  Co.  v.  Platzer 
et  al.,  73  Tex.  117,  11  S.  W.  163,  8  L.  R.  A. 
639,  15  Am.  St  Rep.  771.  Also  see  Poeppers 
V.  Railway,  67  Mo.  726,  29  Am.  Rep.  618; 
Railway  Co.  v.  Nltsche,  126  Ind.  229,  26  N 
E  51,  9  L.  R.  A.  750,  22  Am.  St.  Rep.  582. 

Finding  no  error  In  the  Judgment  of  tne 
court  below,  the  same  is  in  all  things  af- 
firmed. 

Affirmed. 


BATTLE  ft  McKINNET  v.  WHITE. 

(Court  of  Civil   Appeals  of  Texas.     Dec.   15, 

1009.    Reliearing  Denied  Jan.  12,  1910.) 

1.  Justices  of  the  Peace  (§  87*)— Gabnish- 

MENT— INTEBEST     ON     FUNDS     GaBNISHEED — 

Recovebt  ok. 

Under  Rev.  St.  1805,  art.  225,  which  pro- 
vides that,  after  the  service  of  a  writ  of  gar- 
nishment, it  shall  not  be  lawful  for  a  garnishee 
to  pay  to  defendant  any  debt  or  deliver  to  him 
anjr  effects,  where  plaintiff,  In  an  action  be- 
fore a  justice  of  the  peace,  gamisheed  $1,2.')0 
belonging  to  defendant,  on  a  showing  that  the 
affidavit  made  to  obtain  garnishment  was  false, 
defendant  was  entitled  to  recover  interest  npon 
the  $1,250  gamisheed  from  the  time  the  writ 
was  served  until  it  was  quashed,  and  is  not 
limited  to  a  recovery  of  interest  on  an  amount 
which  would  have  satisfied  plaintiff's  claim  and 
costs  of  suit. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  |  87.*] 

2.  Oabnisbuknt   (f  248*)— Wboitofui,  Oab- 

NiSHMENT— Action— Defenses. 

A  garnishment  of  funds  of  a  nonresident 
defendant  to  an  excessive  amount  having  been 

?uashed  for  defects  In  the  bond,  it  was  no  de- 
ense  to  an  action  for  wrongful  garnishment 
that  plaintiffs  had  no  other  means  of  bring- 
ing the  defendant  into  the  courts  of  the  state, 
that  not  depriving  them  of  all  other  remed^r, 
as  the  courts  of  the  state  of  defendant's  resi- 
dence were  open  to  them. 

lEA.  Note. — For  other  cases,  see  Garnishment, 
Dec.  Dig.  {  24&*} 

Appeal  from  Taylor  County  Court;  T.  A. 
Bledsoe,  Judge. 

Action  by  Battle  &  McKlnney  against  Julia 
J.'Whlte.  Judgment  for  defendant,  and  plain- 
tiffs appeal.    Affirmed. 

Wagstaff  &  Davidson,  for  appellants.  John 
Bowyer,  for  appellee. 

KEY,  J.  This  case  originated  In  the  Jus- 
tice of  Che  peace  court,  and  was  appealed  to 
the  county  court  Appellants,  who  were  plain- 
tiffs In  the  county  court  sued  appellee  seek- 
ing to  recover  $62.50  alleged  to  be  owing  them 
as  a  commission  for  negotiating  the  sale  of 


certain  real  estate  belon^ng  to  appellee^  Id 
the  Justice's  court  the  plaintiffs  sued  out  a 
writ  of  garnishment  which  was  served  on  a 
bank  that  had  Just  received  $1,250  belonging 
to  appellee.  The  writ  of  garnishment  was 
quashed  because  of  a  defect  In  the  plaintiffs' 
bond.  Appellee  filed  a  cross-action,  in  whicli 
she  sought  to  recover  both  actual  and  punl> 
tory  damages.  At  the  trial  in  the  county 
court  the  Jury  returned  a  verdict  for  the 
plaintiffs  for  $62.50  for  the  commission  claim- 
ed by  them,  and  for  the  defendant  for  $85 
damages  on  her  cross-action.  Upon  tbat  ver- 
dict the  court  rendered  Judgment  for  the  de- 
fendant against  the  plaintiffs  for  $22.50  and 
costs  of  suit  and  the  plaintiffs  have  appealed. 

In  the  sworn  application  upon  wbidi  the 
writ  of  garnishment  was  issued  one  of  the 
plaintiffs  stated  that  the  defendant  did  not 
have  In  her  possession  within  this  state  sub- 
ject to  execution  property  sufficient  to  satis- 
fy the  plaintiffs'  debt  In  her  cross-action  the 
defendant  alleged  that  tbat  averment  and 
statement  was  false,  and  that  she  did  have 
at  the  time  that  affidavit  was  made  other 
property  in  the  state  subject  to  execution  more 
than  sufficient  to  pay  the  plaintiffs'  debt 
The  plaintiff  who  made  the  affidavit  to  pro- 
cure the  writ  of  garnishment  testified  on  the 
stand  that  he  knew  when  he  made  the  affida- 
vit that  the  defendant  owned  real  estate  in 
the  town  of  Abilene,  the  county  seat  of  the 
county  In  which  the  suit  originated,  of  tlie 
value  of  about  $1,400.  He  further  stated  that 
he  did  not  read  the  affidavit  nor  was  It  read 
to  him  before  he  signed  and  swore  to  it,  and 
that  he  did  not  know  that  It  contained  the 
statement  that  the  defendant  did  not  own 
any  other  property  In  the  state.  The  trial 
court  Instructed  the  Jury,  in  substance,  that, 
if  the  affidavit  made  for  the  purpose  of  ob- 
taining the  writ  of  garnishment  was  false, 
the  defendant  would  be  entitled  to  recover  In- 
terest on  the  money  held  by  the  bank  for  her 
from  the  time  the  writ  of  garnishment  was 
served  on  the  bank  to  the  time  it  was 
quashed.  That  instruction  is  complained  of; 
the  contention  being  that  it  was  not  neces- 
sary for  the  garnishee  to  hold  more  than  $150 
in  order  to  satisfy  the  plaintiffs'  claim  and 
costs  of  suit  and  therefore,  although  the  gar- 
nishment may  have  been  wrongfully  sued  out 
the  defendant  would  not  be  entitled  to  recov- 
er Interest  upon  more  than  $150. 

Article  225  of  the  Revised  Statutes  of  1805 
declares  that  from  and  after  the  service  of 
writ  of  garnishment  It  shall  not  be  lawful 
for  the  garnishee  to  pay  to  the  defendant  any 
debt  or  deliver  to  bim  any  effects.  In  view  of 
that  statute,  we  overrule  the  contention  urged, 
and  hold  that  Interest  was  recoverable  upon 
the  entire  sum. 

There  U  no  merit  in  the  contention  that 
because  the  defendant  was  a  nonresident  the 
plaintiffs  had  the  right  to  sue  out  the  writ  of 
garnishment  for  the  purpose  of  bringing  her 
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Into  eonrt.  If  it  be  conceded  tbat  garnish- 
meot  or  attacbment  was  the  only  means  by 
whldi  the  plaintiffs  could  bring  the  defend- 
ant Into  a  Texas  court,  it  does  not  follow  that 
they  tiad  no  other  remedy.  The  courts  of  the 
state  of  whidi  the  defendant  was  a  resident 
were  <9en  to  them,  and  they  could  have 
sued  her  in  that  state,  without  invoking  the 
aid  of  a  writ  of  garnishment  or  attachment 

The  other  assignments  assail  the  verdict, 
which  we  hold  is  amply  supported  by  testi- 
mony. 

No  error  has  been  pointed  out,  and  the 
judgment  la  affirmed. 


CATHET  T.  MISSOURI.  K.  &  T.  RX.  CO. 
OF  TEXAS. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  23, 1909. 
On  Motion  for  Rehearing,  Jan.  8,  1910.) 

1.  Evidence  (8  174*)— Bb»t  and  Secokdabt— 
Tbain   Recobds. 

In  an  action  for  the  destmction  of  prop- 
erty by  fire,  claimed  to  have  been  set  from 
(parks  from  passing  locomotives,  it  was  error 
to  aUow  the  agent  at  the  station  near  the  burned 
property  to  read  statements  from  his  record, 
vhich  were  copied  from  slips  of  paper  or  cards 
furnished  by  conductors  of  the  trains  as  to  the 
time  certain  passenj^er  trains  passed  the  sta- 
tioo  on  the  day  of  the  fire,  where  the  original 
slips  were  in  the  possession  of  the  agent,  and 
there  was  no  evidence  tbat  the  time  entered 
on  tile  slips  was  correct,  and  it  does  not  appear 
tbat  die  testimony  of  the  persons  who  made  the 
entries  on  the  slips  conld  not  have  been  obtained. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  561;   Dec.  Dig.  {  174.»] 

2.  Evidence  (J  S18*)—Heabsat— Train  Rec- 
ords. 

In  an  action  for  injuries  from  fire  claim- 
ed to  Iiave  l>een  set  by  sparks  from  passing 
locomotives,  it  was  error  to  allow  the  agent  at 
tbe  station  near  the  burned  property  to  read 
from  records  made  by  the  conductors  of  freight 
trains  showing  the  time  their  trains  passed  the 
sution  on  the  day  of  the  fire,  where  these 
records  were  not  made  in  the  presence  of  the 
a^nt.  where  he  stated  that  he  had  no  personal 
kDowledge  of  their  correctness,  and  it  did  not 
appear  tliat  the  testimony  of  the  persons  who 
made  the  records  could  not  have  l>een  obtained. 
[£d.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |  1196;    Dec.  Dig.  i  3ia«] 

3.  Evidbncb  (i  318*)— Hbabsat— Tbain  Dib- 
p^tcheb's  Recobd. 

In  an  action  for  injuries  from  fire  claimed 
to  have  been  set  by  sparks  from  passing  loco- 
motives, it  was  proiier  to  allow  the  train 
diqMtcfaer  to  testify  from  information  on  bis 
"^nin  sbeeto^.made  up  from  telegraphic  reports 
transmitted  to  him  from  stations  along  the  line 
as  to  the  time  certain  trains  passed  the  station, 
near  which  the  fire  occoned,  where  he  stated 
that  tbe  record  was  made  by  him  in  the  regular 
(onrse  of  his  bnsiness,  that  its  entries  were  cor- 
rect, and  it  did  not  appear  to  have  been  altered. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Ceat  Dig.  i  1196;  Dec.  Dig.  |  318.*] 

On  Motion  for  Rehearing. 
i.  Thai.  (|  412*>— Rxception  of  Evidence— 

OBJECnON— Waivsb. 

Where  improper  evidence  was  admitted  over 
objection,  and  on  cross-examination  the  object- 


ing part^  brings  out  the  some  evidence,  be  waiv- 
es his  objections  thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent- 
Dig.  I  182;    Dec.  Dig.  {  4li*] 

Error  from  District  Court,  Dallas  County ; 
R.  M.  Scott,  Special  Judge. 

Action  by  Mrs.  M.  W.  Gathey  against  thfr 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  From  a  Judgment  for  de- 
fendant, plaintiff  brings  error.    Affirmed. 

Garden,  Starling  &  Garden,  for  plaintiff 
in  error.  Coke,  Miller  &  Coke  and  Tboma» 
&  Rhea,  for  defendant  in  error. 

TALBOT,  J.  Tbe  plaintiff  below,  Mrs. 
M.  W.  Catbey,  brought  this  suit  against  th& 
defendant  in  error,  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas,  to  recover 
damages  resulting  to  her  from  the  destruction 
by  fire  of  her  bouse  and  its  contents  in 
Greenville,  Tex.,  about  June  19,  1906.  It  is 
alleged  that  through  the  negligence  of  de- 
fendant's servants  sparks  of  fire  were  emit- 
ted and  thrown  from  one  of  Its  passing  en- 
gines upon  tbe  house  of  J.  M.  Tlsdal,  set- 
ting fire  thereto,  which  spread  and  was  com- 
municated to  plaintiff's  bouse  and  contents, 
and  destroyed  the  same.  The  defendant 
pleaded  a  general  denial,  and  specially  that, 
if  the  fire  was  communicated  from  defend- 
ant's engine  to  plaintifTs  property,  said  en- 
gine was  properly  equipped  for  the  preven- 
tion of  the  throwing  of  fire,  In  that  the  same- 
was  equipped  with  the  best  approved  ap- 
pliances used  by  practical  railroad  men  for 
such  prevention,  and  that  said  engine  was 
carefully  and  properly  handled.  A  Jury  trial 
resulted  in  a  verdict  for  the  defendant,  and 
plaintiff  appealed. 

There  are  three  assignments  of  error  urg- 
ed In  the  brief  of  tbe  plaintiff  in  error  for  a 
reversal  of  the  case,  each  relating  to  the 
admission  of  certain  testimony  over  the  ob- 
jection of  the  plaintiff  in  error.  The  first 
is,  In  effect,  that  the  trial  court  erred  In 
permitting  the  witness  M.  E.  Tateman,  who 
was  the  operator  and  station  keeper  of  tbe 
defendant  at  its  west  yards  In  Greenville, 
Tex.,  on  the  date  of  the  fire  In  question,  to 
use  the  register  purporting  to  show  the  time 
that  passenger  trains  passed  said  yards  on 
the  date  of  such  fire,  and  to  read  and  state 
therefrom  to  tbe  Jury  tbe  time  when  passen- 
ger trains  passed  said  yards,  when  it  ap- 
peared that,  although  tbe  witness  bad  made 
the  entries  In  the  register  on  the  date  of  the 
arrival  and  departure  of  such  trains,  he 
made  them  from  slips  or  cards  purporting 
to  show  such  times  which  were  prepared  and 
furnished  him  by  the  trainmen  operating 
said  trains,  which  slips  or  cards  were  not 
produced,  but  were  in  bis  office  and  posses- 
sion at  Greenville.  The  testimony  as  to  the 
time  tbe  fire  occurred  Is  conflicting.  The 
statements  of  the  several  witnesses  relating 
thereto  vary  as  to  such  time  from  10:26 
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to  10 :30  a.  m.  to  about  12  o'clock.  The  wit- 
ness Tateman  was  permitted,  over  tue  ob- 
jection of  tbe  plaintiff,  to  read  from  the 
register  the  following  entries  made  therein 
by  him  from  cards  prepared  and  handed  him 
by  the  conductors  of  the  respective  passen- 
ger trains,  to  wit:  "The  Flyer  No.  B  passed 
the  west  yards  at  10:07  a.  m.  The  McKin- 
ney  train  passed  the  west  yards  at  10:30; 
that  is  Xo.  261."  He  testified,  In  substance, 
that  the  record  did  not  show  that  any  other 
passenger  train  passed  the  west  yards  on 
the  date  In  question  between  8  and  12 
o'clock ;  that  these  entries  were  in  his  hand- 
writing, and  that  he  entered  them  in  the 
register  from  slips  of  paper  or  cards  fur- 
nished him  by  the  conductors  of  the  trains 
therein  mentioned,  purporting  to  show  the 
time  when  said  trains  passed  through  the 
west  yards  at  Greenville;  that  said  slips 
were  then  in  his  office  and  possession  at 
Greenville.  He  further  stated:  "My  record 
for  June  19th  is  practically  correct."  He 
did  not  testify,  however,  of  his  own  knowl- 
edge when  these  trains  passed  through  the 
west  yards,  or  that  he  had  any  personal 
knowledge  of  such  time.  Neither  did  he 
testify  that  the  written  memoranda  furnish- 
ed him  by  the  conductors,  and  from  which 
the  record  used  in  evidence  was  made,  cor- 
rectly stated  the  times  when  said  trains 
passed.  The  conductors  did  not  testify  at 
all,  nor  was  the  correctness  of  the  time  in- 
dorsed on  the  slips  or  cards  by  them  estab- 
lished by  other  evidence.  In  this  state  of 
the  evidence  we  think  the  objection  of  the 
plaintiff  to  the  effect  that  the  register  It- 
self, or  the  recital  by  the  witness  of  the  en- 
tries made  therein  was  hearsay  and  incom- 
petent, should  be  sustained.  It  was  held  in 
Railway  v.  Leggett,  86  S.  W.  1066,  that  the 
admission  of  similar  testimony  in  a  similar 
state  of  the  record  was  erroneous,  and  re- 
quired a  reversal  of  the  case.  In  the  case 
of  Missouri  Pac.  Ry.  Co.  v.  Johnson  (Sup.) 
7  S.  W.  838,  the  appellee  sued  to  recover  of 
appellant  the  value  of  certain  wheat  de- 
livered to  appellant  for  transportation,  and 
alleged  to  have  been  lost  in  transit.  Upon 
the  trial  it  l>ecame  necessary  for  the  plain- 
tiff to  show  the  actual  weights  of  the  wheat 
placed  by  him  in  the  defendant's  cars;  and. 
In  order  to  do  so,  he  was  permitted  to  read 
from  his  l>ook8  the  account  kept  by  him 
with  the  defendant  of  the  amounts  of  the 
several  consignments  of  wheat  delivered. 
Preliminary  to  the  introduction  of  this  evi- 
dence, the  plaintiff  testified  that  the  wheat 
was  shipped  from  two  points — McEinney  and 
FarmersviUe — that  he  attended  to  the  busi- 
ness at  McKinney  in  person  tn  connection 
with  W.  B.  Harrison,  his  clerk;  that  the 
books  were  kept  there;  and  that  one  D.  P. 
Johnson,  as  his  agent  at  FarmersviUe,  at- 
tended to  the  weighing  and  shipping  the 
produce  from  that  point  It  was  also  shown 
by  the  testimony  of  the  plaintiff  himself  and 


of  Harrison  that  the  weights  of  a  portion  of 
the  wheat  shipped  were  first  entered  upon  a 
book  known  as  "scale  book"  and  a  memo- 
randum of  a  part  made  and  retained,  and 
that  the  entries  In  the  book  offered  In  evi- 
dence and  read  to  the  jury  were  made  from 
the  "scale  book"  and  this  memorandum.  Said 
witnesses  also  testified  that  either  the  one 
or  the  other  of  them  weighed  all  the  wheat 
that  was  shipped  from  McKinney;  that  the 
weights  were  correctly  taken  down  on  the 
scale  book,  and  were  entered  each  day  In  the 
book  which  was  offered  in  evidence.  Each 
of  these  witnesses  further  testified  that  tbe 
entries  made  by  him  In  the  account  book 
were  correct  D.  P.  Johnson,  the  agent  of 
plaintiff,  testified  that  the  wheat  at  Farmers- 
viUe was  weighed  In  same  manner  as  at 
McKinney ;  that  he  entered  memoranda  of 
the  weights  upon  a  scale  book  which  was 
copied  Into  an  Invoice  book.  It  was  also 
shown  that  the  scale  books  containing  tbe 
memoranda  had  been  lost  or  destroyed.  The 
Supreme  C!ourt  held  under  this  state  of  facts 
that  so  much  of  the  account  from  the  books 
Introduced  as  pertained  to  the  wheat  shipped 
from  McKinney  was  admissible.  In  Justifi- 
cation of  such  holding  the  court  said:  "The 
witnesses  as  to  these  transactions  testified 
of  their  own  personal  knowledge.  They 
swore.  In  substance,  that  they  weighed  the 
wheat  or  saw  It  weighed,  and  that  the 
weights  were  correctly  set  down  In  the  scale 
book,  and  correctly  entered  In  the  account 
book  from  the  scale  book.  Such  entries  as 
were  not  made  by  the  one  were  made  by  the 
other,  and  each  testified  that  the  entries 
made  by  him  were  correct"  But  as  to  the 
Items  of  the  account  which  related  to  tbe 
FarmersviUe  consignments,  the  court  held 
the  testimony  and  book  offered  were  inad- 
missible. In  support  of  this  ruling  the  court 
say :  "It  is  apparent  that  neither  the  plain- 
tiff nor  Harrison,  who  made  these  entries, 
had  any  personal  knowledge  of  the  correct- 
ness of  these  Items.  They  were  made  from 
copies  from  the  Invoice  book  sent  to  them 
by  the  FarmersviUe  agent  and  It  may  be 
true  that  this  was  done  In  due  course  of 
business.  The  invoice  entries  were  made 
from  tbe  stubs.  The  agent  Johnson,  was 
sworn  In  the  case,  and  did  not  testify  that 
he  weighed  the  wheat  correctly,  or  that  the 
weights  were  correctly  entered  on  the  stabs, 
or  correctly  copied  Into  the  invoices.  He 
testified  he  weighed  the  wheat,  and  that  the 
course  of  business  was  to  make  the  entries 
on  the  stubs,  and  from  them  to  make  the 
invoices,  and  to  send  copies  daily  to  his  prin- 
cipal at  McKinney.  As  to  the  transactions 
by  him  the  books  at  McKinney  contained  the 
fourth  entry,  and  cannot  in  our  opinion  in 
any  sense  be  deemed  the  book  of  original 
entries.  Plaintiff  and  Harrison,  who  made 
the  entries  In  the  account  book  from  the 
copies  of  the  Invoice  sent  did  not  know  of 
the  correctness  of  these  copies,  and  their 
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torwctne—  was  not  otherwise  proved." 
Telegraph  Go.  v.  Chrlat^sen,  78  8.  W.  744. 
So,  too.  In  the  present  case  the  entries  In 
the  register,  which  the  witness  was  permit- 
ted to  read  to  the  jury,  and  which  to  all  in- 
tents and  purposes,  was  an  introduction  of 
the  book  Itself  in  evidence,  were  taken  from 
memorandums  made  and  furnished  the  wit- 
ness by  other  persons  and  of  the  correct- 
ness of  which  the  witness  had  no  personal 
knowledge,  nor  was  the  correctness  of  said 
memoranda  otherwise  proved.  This  memo- 
nnda  was  in  the  possession  of  the  witness 
Tateman,  and  it  does  not  appear  that  the 
testimony  of  the  conductors  as  to  its  correct- 
ness conld  not  be  obtained.  So  far  as  the 
record  shows  to  the  contrary,  these  con- 
ductors were  still  In  the  employ  of  the  de- 
fendant, and  tbelr  attendance  upon  the  trial 
or  tbelr  testimony  by  deposition  could  have 
been  procured.  Railway  Ck).  y.  McLeod,  115 
8.  W.  85.  We  conclude  the  evidence  was 
Inadmissible,  hurtful  to  defendant,  and  con- 
stitutes reversible  error.  The  passing  of 
tome  one  of  plaintiff  in  error's  trains  near 
defendant  In  error's  house  or  Tlsdal's  house, 
wbich  was  first  discovered  to  be  on  fire,  at  a 
time  so  near  the  occurrence  of  the  fire  that 
it  mi^t  reasonably  be  Inferred  that  said 
bnllding  ignited  from  sparks  emitted  from 
the  engine  drawing  such  train,  was  an  Im- 
portant Issue  In  the  case.  The  engineer  of 
the  McKlnney  passenger  train  testified  that 
the  train  left  Greenville  on  the  morning  of 
the  fire  a  little  late,  probably  15  or  20  min- 
utes, which  testimony  was  favorable  to  plain- 
tiff as  tending  to  establish  her  theory  as  to 
vhen  said  train  passed.  The  record  evidence 
admitted  over  her  objections  tended  to  re- 
but this  testimony  of  the  engineer,  and  show 
that  said  train  left  Greenville  so  long  before 
the  Are  that  It  was  Improbable  that  fire  was 
Kt  to  the  house  by  sparks  from  its  engine. 
The  case  is  distinguishable  in  the  facts  from 
Railway  Co.  v.  Williams,  38  Tex.  Civ.  App. 
405,  86  S.  W.  38,  cited  by  defendant  In  error, 
and  the  court's  ruling  In  admitting  the  tes- 
timony discussed  cannot  in  our  opinion  be 
sustained  by  authority  of  that  case. 

The  second  assignment  of  error  Is  that 
tbe  court  erred  in  permitting  the  witness  M. 
E.  Tateman,  who  was  the  operator  and  sta- 
tion keeper  of  the  defendant  company  at  Its 
west  yards  in  Greenville,  Tex.,  on  the  date  of 
the  fire  In  question,  to  read  to  the  jury  and 
use  to  refresh  his  memory  the  record  pur- 
porting to  give  the  time  of  the  arrival  and  de- 
parture of  freight  trains  at  the  west  yards 
In  Greenville,  Tex.,  when  It  appeared  from  the 
testimony  of  such  witness  that  he  himself 
had  not  made  the  record,  and  that  he  was  un- 
able to  say  that  the  record  was  made  in  bis 
presence,  but  that  the  record  was  made  by 
the  trainmen  handling  such  trains."  In 
•nswer  to  the  question,  "How  many  freight 
trains  have  yon  on  your  register,  passing 
thTODgb  there  [the  west  yards  at  Greenville], 


on  June  19,  1906,  say  from  8  to  12  o'clock  in 
the  morning  7"  the  witness  Tateman  was  per- 
mitted to  read  to  and  in  the  hearing  of  the 
jury  the  following  entries  In  said  register: 
"Engine  No.  552  freight,  arrived  at  the  west 
yard  at  6:40  a.  m.  and  departed  at  8  o'clock 
south,  extra  south  bound.  The  next  freight 
train  arrived  at  9:10  a.  m.  and  departed  at 
10:25  extra,  and  the  north-bound  extra,  en- 
gine No.  409,  arrived  at  8:50  a.  m.  and  de- 
parted at  9:50  a.  m. ;  that  is  what  they  call 
the  Dallas  Division  main  line.  Now  there 
was  a  Shreveport  train  No.  644,  engine  No. 
924,  made  up  and  departed  at  9:25  a.  m.  and 
that  is  all  the  freight  trains."  It  Is  undis- 
puted that  these  entries  were  made  by  the 
reQ)e<;tlve  eonductors  of  the  trains  therein 
referred  to,  and  not  by  the  witness  Tateman  ; 
and  the  evidence  as  to  the  correctness  of  said 
entries  is  insufiSdent  to  warrant  their  admis- 
sion in  evidence.  Tateman,  the  only  witness 
that  testified  upon  the  subject,  says:  "All 
registrations  on  this  register  of  June  19, 1909, 
were  made  by  conductors  handling  trains 
passing  through  the  yards,  with  the  excep- 
tion of  passenger  trains.  From  8  to  12  o'clock 
on  the  morning  of  June  19,  1906,  I  had  about 
four  freight  trains.  The  freight  train  reg- 
isters are  in  the  conductor's  handwriting, 
which  show  when  he  went  ont.  *  ♦  ♦  It 
is  my  duty  to  see  tliat  he  registers.  It  is  not 
required  of  me  that  I  stand  over  him,  and  see 
that  the  Information  is  accurate  and  correct 
I  was  In  the  office  at  the  time  these  freight 
trains  registered.  I  have  no  definite  recol- 
lection of  seeing  him  register.  I  know  for 
the  simple  reason  that  I  had  no  particular 
duties  to  call  me  outside  and  it  would  be 
supposed  I  was  there.  •  •  •  When  I  am 
busy  at  my  work  when  the  registry  is  made, 
I  do  not  see  who  makes  It  I  could  not  say 
that  I  was  busy  on  the  morning  those  regis- 
ters were  made.  If  I  did  not  see  this  regis- 
tration made  for  that  particular  train  at  that 
time,  I  have  no  definite  recollection  that 
will  warrant  me  In  saying  that  they  were 
made  correctly  or  Incorrectly." 

The  evidence  here  complained  of  is  doubt- 
less more  objectionable  than  that  complained 
of  in  the  first  assignment  There  is  absolute- 
ly no  evidence  to  verify  the  correctness  of  the 
entries  allowed  to  be  read  to  the  jury.  They 
were  not  made  by  the  witness  testifying,  and 
he  was  unable  to  say  of  his  own  knowledge 
that  they  were  correct.  Neither  of  the  con- 
ductors who  made  them  was  called  as  a  wit- 
ness, although  so  far  as  the  contrary  appears 
they  each  were  still  In  the  employ  of  the  de- 
fendant and  their  testimony  obtainable.  As 
win  be  noted,  the  witness  Tateman  was  not 
only  unable  to  testify  that  the  entries  showed 
the  correct  time  when  the  respective  trains 
to  which  they  related  passed  through  the 
yards  at  Greenville,  but  his  testimony  is  un- 
certain and  indefinite  as  to  whether  he  saw 
or  knows  that  the  conductors  In  charge  of 
said  trains  actually  made  said  entries.    He 
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stated.  In  effect,  that  he  was  not  required  to 
stand  over  the  conductor  when  registering 
and  see  that  the  entry  made  by  talm  was  ac- 
curate and  correct,  that  he  had  various  duties 
to  perform  in  his  office,  and  that  when  he 
was  busy  at  work  he  did  not  see  who  made 
the  entry.  From  bis  own  testimony  it  Is 
probable  that,  If  he  was  In  the  office  when 
the  entries  were  made  In  the  register,  he  did 
not  see  and  know  who  made  them;  and  he 
says,  if  he  did  not  see  the  registry  made,  he 
had  no  definite  recollection  that  would  war- 
rant him  in  saying  whether  they  were  cor- 
rectly or  incorrectly  made.  We  think  it  is 
very  clear  that  the  objection  to  this  testimony 
should  have  been  sustained  and  said  testi- 
mony excluded.  The  fact  that  the  plalntifTs 
attorney  caused  the  witness  to  repeat  and  re- 
read the  testimony  on  cross-examination  does 
not  preclude  him  from  complaining  of  the  ad- 
mission of  said  testimony  in  the  first  Instance 
by  the  defendant  over  his  objection.  The 
case  does  not,  in  our  opinion,  fall  within  the 
rule  that,  if  improper  evidence  is  admitted 
without  objection  and  the  same  or  similar 
evidence  is  afterwards  admitted  over  objec- 
tions, the  party  injured  thereby  waives  the 
right  to  complain. 

By  the  third  assignment  plaintiff  in  error 
contends  that  the  trial  court  erred  in  permit- 
ting the  witness  T.  W.  Bamett,  train  dis- 
patcher of  the  defendant,  to  testify  as  to  the 
time  his  train  sheets  showed  that  certain 
trains  passed  the  west  yards  at  Greenville, 
Tex.,  on  the  date  of  the  fire  in  question,  when 
it  appeared  that  he  made  the  entries  on  said 
sheets  at  Denlson,  Tex.,  on  telegraphic  in- 
formation communicated  to  him  by  the  re- 
spective telegraph  operators  at  the  towns  of 
Greenville  and  Celeste,  Tex.  We  are  of  the 
opinion  there  was  no  error  in  the  admission 
of  this  evidence.  It  seems  to  be  well  estab- 
lished by  the  decisions  of  many  courts  of 
high  standing  that  upon  an  issue  as  to  wheth- 
er a  train  was  at  or  near  a  certain  place  on  a 
railway  company's  line  of  road,  at  a  certain 
time,  the  record  of  the  tratu  dispatcher  as 
to  the  movements  of  trains,  called  a  "train 
sheet,"  made  up  from  telegraphic  reports 
transmitted  to  him  from  stations  along  the 
line  where  the  witness  who  made  such  record 
is  produced  and  testifies  that  the  record  of- 
fered was  made  by  him  in  the  regular  coarse 
of  business,  and  that  Its  entries  were  correct- 
ly made,  nothing  appearing  to  show  that  the 
record  since  made  has  been  altered,  is  receiv- 
able as  evidence  of  the  facts  it  recites.  The 
reasons  for  this  apparent  broadening  of  the 
rule  relative  to  the  admission  of  merchants' 
books  of  original  entry  are  given  and  the 
subject  exhaustively  discussed  In  the  case  of 
I*  &  N.  Ry.  Co.  V.  Daniel,  122  Ky.  256,  81 
S.  W.  691,  3  L.  R.  A.  (N.  8.)  1190,  and  sup- 
ported by  several  cases  cited  in  the  opinion 
of  the  court  and  collated  in  a  note  published 
in  connection  tberewltlL 


For  the  errors  indicated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded. 

On  Motion  for  Rehearing: 

In  its  motion  for  rehearing  the  defendant 
In  error  contends  that  we  erred  in  holding 
in  our  original  opinion  that  the  fact  tbat 
plaintiff  in  error  caused  the  witness  Tateman 
to  repeat  and  re-read  on  cross-examination  the 
testimony  given  by  him,  for  the  admission 
of  which  the  cause  was  reversed  and  remand- 
ed, does  not  preclude  her  from  complaining 
of  the  admission  of  said  testimony,  although 
it  was  admitted  over  her  objection  on  direct 
examination,  and  in  support  of  its  contention 
cites  the  following  cases:  Elastham  et  al.  ▼. 
Hunter  et  al.,  98  Tex.  560,  86  S.  W.  323 ;  Gam- 
mel  Statesman  Pub.  Co.  v.  Monfort,  81  S.  W. 
1029;  Sullivan  v.  Fant  110  S.  W.  507;  Birk- 
man  et  al.  v.  Fahrenthold,  114  8.  W.  428; 
Railway  Co.  v.  Broon,  114  S.  W.  655:  Rail- 
way Co.  V.  Pettit,  117  S.  W.  894 ;  KIngsley  ▼. 
Schmlcker,  60  S.  W.  831;  McDonald  v.  Mc- 
Crabb,  106  S.  W.  238.  We  have  been  unable 
to  distinguish  the  case  at  bar  upon  the  ques- 
tion Involved  from  the  above  cases,  and,  up- 
on the  authority  of  those  cases,  have  reached 
the  conclusion  that  we  erred  in  the  ruling 
made  by  us  and  now  complained  of  by  defend- 
ant In  error.  The  above  cases  were  not  cited 
in  defendant  in  error's  brief  In  reply  to  plain- 
tiff in  error's  assignments  wherein  It  was  in- 
sisted that  the  case  ought  to  be  reversed  be- 
cause of  the  admission  of  the  evidence  object- 
ed to,  and  we  decided  the  question  upon  the 
idea  that  a  party  does  not  waive  his  objection 
to  the  admissibility  of  Incompetent  evidence 
by  cross-examination  of  the  witness,  where 
he  brings  out  the  same  and  other  evidence 
In  relation  thereto.  The  evidence  admitted 
in  this  case,  however,  was  read  from  a  regis- 
ter, kept  at  the  west  yards  of  defendant  in 
error  at  Greenville,'  purporting  to  show  the 
exact  time  that  its  trains  passed  said  yards 
between  the  hours  of  8  and  12  o'clock  in  the 
daytime,  and,  upon  cross-examination  of  the 
witness  by  the  plaintiff  In  error,  he  was  caus- 
ed to  repeat  or  re-read  substantially,  if  not 
Identically,  the  same  evidence.  The  cases 
mentioned  above,  with  the  exception  possibly 
of  Eastham  r.  Hunter,  hold  that  where  tbls 
is  done— that  is,  where  improper  evidence 
has  been  admitted  over  the  objections  of  a 
party  to  a  suit,  and  upon  cross-examination 
such  x>arty  reproduces  said  evidence— he  prac- 
tically waives  his  objection  to  its  admissibil- 
ity, and  will  not  be  heard  to  urge  the  same 
on  appeal.  It  follows  that  we  erred  in  re- 
versing and  remanding  the  case  for  the  rea- 
son stated  in  the  original  opinion  and  tbere 
being  no  error  disclosed  .by  the  other  assign- 
ments, as  heretofore  held,  and  the  evid^ice 
being  sufficient  to  authorize  and  sustain  the 
verdict  In  favor  of  the  defendant  in  error, 
its  motion  for  rehearing  Is  granted,  and  the 
judgment  of  the  court  below  is  affirmed. 
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8.  Receivkbs  (i  12*)— OBotTNDs  roB  Appoint- 

UENT. 

Rer.  St.  art  1465,  provides  that  a  re- 
ceiver may  be  appointed  In  certain  cases  on 
tlie  application  of  any  party  whose  right  to  or 
interest  in  the  property  is  probable.  Held 
tliat,  in  order  to  authorize  the  appointment  of 
a  receiver  in  an  action  for  the  recovery  of  an 
interest  in  real  estate  before  final  hearing,  the 
one  seeking  such  relief  must  show  that  he  will 
probably  succeed  in  establishing  his  right 

[Etd.  Note. — ^For  other  cases,  see  Receivers, 
Cent.  Dig.  M  18,  19;   Dec.  Dig.  {  12.»] 

9.  Advebbe  Possession  (J  19*)— Actual  Pos- 
session—Statutes. 

Sayles*  Ann.  Civ.  St.  1897,  art.  3346,  pro- 
vides that  possession  of  land  belonging  to  an- 
other by  a  person  claiming  5,000  acres  or  more 
of  lands  inclosed  by  a  fence  in  connection  there- 
with shall  not  be  peaceable  and  adverse  pos- 
session contemplated  by  article  3343,  unless  the 
land  80  belonging  to  another  shall  be  separated 
by  a  substantial  fence  from  said  lands  con- 
nected therewith,  etc.  Held  that,  in  so  far  as 
title  under  the  statute  of  limitation  of  five 
years  is  concerned,  the  size  of  the  inclosure  has 
nothing  to  do  with  the  question. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  i  19.*] 

10.  Advebse  Possession  ({  22*)— Exclusive 
Possession. 

Pasturing  the  owner's  cattle  on  land  In- 
closed for  that  iiurpose  and  under  his  exclusive 
control  is  such  use  and  enjoyment  as  is  suffi- 
cient under  the  five  years'  statute. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  I  111;    Dec.  Dig.  $  22.*] 

11.  Tenancy  in  Common  (|  15*)  —  Adverse 
Possession. 

A  surviving  husband  conveyed  community 
real  estate,  aua  all  the  subsequent  vendees 
claiming  under  him  dealt  with  the  land  without 
any  recognition  of  rights  on  the  part  of  the 
deceased  wife's  heirs,  paying  taxes,  etc.  Held, 
that  the  possession  of  those  claiming  under  the 
husband  was  an  ouster  of  the  heirs  of  the  wife, 
and  they  could  not  claim  to  have  been  in  joint 
possession  as  tenants  in  common  with  those 
claiming  under  the  husband's  conveyance. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §!  42-52;  Dec.  Dig.  { 
15.*] 

12.  Adverse  Possession  (§  31*)  — Notice  — 
Sufficiency. 

Those  claiming  under  the  husband  having 
been  in  actual  and  exclusive  possession,  it  was 
notice  to  the  heirs  of  the  wife,  putting  them 
upon  inquiry  which  would  have  led  to  an  in- 
vestigation of  the  records  showing  evidence  of 
a  chain  of  title  and  the  payment  of  taxes,  and 
hence  the  facts  constituted  an  ouster  and  no- 
tice thereof  to  the  heirs  of  the  wife,  notwith- 
standing their  nonresidence  and  actual  igno- 
rance. 

[EM.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  iS  128-133 ;  Dec.  Dig.  {  31.*] 

IS.  Receivers   ({  38*)— Action  to  Recover 

Real  Estate. 

In  trespass  to  try  title,  wherein  plaintiCts 
sought  the  appointment  of  a  receiver,  evidence 
held  insufficient  to  show  that  plaintiffs  would 
probably  succeed  upon  a  final  trial. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  S  3&*] 

14.  Receivers  (8  82*)— Action  to  Recover 
Interest  in  Real  estate— Powers  of  Re- 
ceiver. 

In  trespass  to  tiy  title  to  recover  a  certain 
undivided  interest  in  land_  on  which  were  oil 
wells,  a  receiver  was  appointed  to  take  charge 
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HARDY  DID  CO.  et  al.  ▼.  BURNHAM  et  al. 
(Court  of  CSvQ   Appeals  of  Texas.     Dec.   2d, 
1900.) 

1.  HirSBAND   AND   WlM   (J   273*)— COMMUNITY 

PBOPHrrr— Descent. 
When  an  infant  died  in  1835,  under  the 
law  then  in  force,  his  share  in  his  mother's 
f«»te  in  community  property  passed  wholly  to 
his  sarviving  father,  and  not  one-half  to  him 
and  one^uUf  to  the  surviving  brothers  and  sla- 
ters. 

(Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  8i  1008-1024;  Dec.  Dig.  i 
273.*] 

2.  Trespass  to  Try  Title  (§  41*)— Evidence 

-ScinCIENCY. 

In  trespass  to  try  title,  where  certain  com- 
monity  property  was  involved,  evidence  held 
to  show  that  the  wife  was  the  mother  of  four 
diildren. 

(Ed.  Note.— For  other  cases,  see  Trespass  to 
Tiy  Title,  Dec  Dig.  S  41*] 

3.  Appeal  and  Esrob  (J  1152*)  —  Disposi- 
noH  or  Cause— Modification. 

Where  the  court  appointed  a  receiver  to 
take  charge  of  a  greater  interest  in  the  output 
cf  the  oil  well3  on  the  lands  in  controversy 
thsn  plaintiifs  in  fact  had  in  the  land,  the  er^ 
Tor  on  appeal  from  the  order  would  not  require 
more  than  a  modification  of  the  order  and  tax- 
ition  of  costs  against  plaintiffs. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  4483-4489;  Dec.  Dig.  i 
1152.*] 

1  rE.NDOB  AND   Purchaser   (J   230*)— Sona 

Fide  Purchasers— Notice. 
Where  the  grant  of  land  as  a  headright 
Mated  that  the  grantee  was  a  married  man, 
inch  statement  in  the  grant  was  notice  to  all 
parcbasers  from  or  under  him  that  the  land  was 
community  property,  which  was  sufficient  to 
pat  (uch  purchasers  on  inquiry  as  to  the  death 
ff  the  wife  and  the  existence  and  rights  of  her 
hein,  and  affect  them  with  notice  of  the  true 
facts,  which  could  .only  be  rebutted  by  showing 
that  such  inquiry  was  prosecuted  with  reason- 
able diligence  and  failed  to  disclose  such  facts. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Puichaser,  Gent  Dig.  {  502 ;   Dec.  Dig.  S  230.*] 

5.  Vetdob  and   Purchaser  (g  230*)— Bona 
Fide  Purchasers— Constructive  Notice. 

None  of  the  purchasers  could  rely  upon  the 
proromption  that  his  predecessors  in  the  title 
Dad  made  such  an  inquiry  as  was  required  to 
trbni  the  presumption  of  notice. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Pnrehaser,  Dec.  Dig.   {  230.*] 

6.  Adverse   Possession    (|   71*)— Colob   or 
Title. 

An  nnauthorized  conveyance  by  the  sur- 
Tiviog  husband  of  community  property  after 
the  death  of  the  wife  does  not  convey  title  or 
mlor  of  title,  and  as  to  such  interest  the  con- 
Teyance  will  not  support  a  defense  of  limita- 
t^M  of  three  years. 

(Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
f»ion.  Cent  Dig.  {{  415-429:  Dec.  Dig.  { 
71.») 

7.  Tbespass  to  Try  Title  (S  25*)— Defenses 
-Laches. 

Where,  in  1866,  the  surviving  husband  con- 
veyed land  constituting  community  property, 
tad  it  passed  by  various  conveyances  to  defend- 
anti,  trespass  to  try  title,  brought  in  1908  by 
the  heirs  of  the  deceased  wife,  was  not  barred 
mder  the  doctrine  of  stale  demand. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  U  30,  31 ;    Dec  Dig.  i 
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of  sach  portion  of  the  Output  of  oil  as  rep- 
resented the  plaintiffs'  interest  in  the  land,  and 
to  keep  or  dispose  of  such  oil.  There  were 
many  defendants  and  no  showing  as  to  the  in- 
solvency of  any  of  them,  but  many  of  them 
were  nonresidents.  Held,  that  on  the  execution 
of  a  bond,  with  proper  security  for  the  value 
of  such  interest  of  the  oil,  plaintiffs  would  need 
no  further  protection  than  the  appointment  of 
a  receiver  as  an  auditor  to  keep  track  of  oil 
extracted  and  the  disposition  made  of  the  same. 
[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  §  82.*] 

Appeal  from  District  Court,  Matagorda 
County;    Wells  Thompson,  Judge. 

Action  by  James  Henry  Burnbam  and  oth- 
ers against  the  Hardy  Oil  Company  and  oth- 
ers. From  an  order  appointing  a  receiver  to 
take  charge  of  the  real  estate  involved,  de- 
fendants appeal.    Reversed  and  remanded. 

W.  W.  King,  8.  R.  Ferryman,  Gaines  &  Cor- 
bett.  Baker,  Botts,  Parker  &  Garwood,  Lane, 
Jackson,  Kelley  &  Wolters,  and  R.  A.  John, 
for  appellants.  Baldwin  &  Christian,  Devlin 
&  Devlin,  and  Linn,  Conger  &  Austin,  for  ap- 
pellees. 

REESE,  J.  This  is  an  appeal  from  an  in- 
terlocutory order  appointing  a  receiver,  on 
petition  of  appellees,  of  certain  land  in  Mata- 
gorda county  embracing  an  oil  field  upon 
which  appellants  were  operating.  Appellees, 
sole  heirs  of  Emily  Louise  Bumham,  sued  In 
trespass  to  try  title  and  for  partition,  claim- 
ing to  be  owners  of  21/00  of  the  Henry  Par- 
ker league,  and  alleged  that  defendants,  of 
whom  there  was  a  large  number,  many  of 
them  nonresident  corporations,  were  engaged 
in  taking  oil  from  the  land  and  disposing  of 
the  same,  and  alleged  certain  facts  which  it 
was  claimed  rendered  an  injunction  and  the 
appointment  of  a  receiver  necessary.  The  pe- 
tition was  presented  to  the  judge  of  the 
Twenty-Third  judicial  district,  who  set  the 
application  down  for  hearing,  and  ordered 
that  notice  be  given  to  the  defendants,  which 
was  done.  Afterwards  the  matter  came  up 
for  hearing  at  a  regular  term  of  the  district 
court  of  Matagorda  county,  upon  the  petition, 
answers  of  defendants,  and  affidavits  in  sup- 
port of  each.  The  court  appointed  a  receiver 
with  certain  powers,  not  necessary  to  be 
here  specially  set  out,  further  than  to  say 
that  he  was  authorized  to  take  charge  of 
'!/»<  of  the  output  of  the  oil  field,  and  to 
keep  or  dispose  of  the  same,  and  to  keep  a 
strict  account  of  oil  produced.  From  this 
order  the  defendants  appeal. 

The  facts  established  by  the  affidavits  and 
record  evidence  with  regard  to  the  title  of 
the  respective  parties  are,  briefly,  as  follows : 
The  Parker  league  was  granted  to  Henry 
Parker,  as  his  headrlght,  by  the  government 
of  Coahulla  and  Texas  on  February  6,  1833. 
Both  in  the  grant  and  in  the  application 
therefor  It  is  stated  that  Parker  was  at  the 
time  a  married  man.  His  wife  was  Hen- 
rietta Parker,  who  died  In  1835.    There  sur- 


vived her  her  said  husband,  Henry  Parker, 
and  four  children,  W.  E.,  F.  A.,  Elmily  Louise, 
ancestress  of  appellees,  and  an  Infant,  never 
named,  who  survived  the  mother  only  about 
four  or  five  weeks.  P.  A.  died  unmarried 
and  without  Issue  In  1867.  Emily  Louise 
married  James  G.  Burnbam  and  died  In  1859 
Intestate,  and  appellees  are  her  sole  heirs. 
In  1866  Henry  Parker,  who  died  in  1869, 
conveyed  to  his  son  W.  E.  Parker  the  league 
of  land  in  controversy.  W.  B.  Parker  sold 
and  conveyed  it  to  Vanbam  in  1899.  From 
Vanham  it  has  passed  by  various  mesne  con- 
veyances to  the  appellants,  who  are  In  poa- 
session  of  same,  some  of  them  claiming  title 
in  fee,  and  some  leasehold  Interests;  most  of 
them  being  engaged  in  producing  oil,  which 
was  discovered  on  a  part  of  the  league  In 
1008.  The  suit  was  filed  October  15,  1908, 
shortly  after  such  discovery.  It  will  be  seen 
that  appellees'  claim  rests  upon  the  fact  that 
the  land  was  community  property  of  Henry 
Parker  and  his  wife,  Henrietta;  that  upon 
the  death  of  the  said  Henrietta  her  one-half 
passed  to  her  children ;  and  that  the  Inter- 
est of  Mrs.  Burnbam,  one  of  the  children, 
was  not  affected  by  the  subsequent  sale  of 
the  entire  league  by  Henry  Parker,  but  now 
belongs  to  appellees,  her  heirs.  Appellants 
claim  to  be  Innocent  purchasers  without  no- 
tice of  the  adverse  title  here  asserted,  and 
also  set  up  title  under  the  three,  five,  and 
ten  years'  statutes  of  limitation  and  stale 
demand,  supporting  such  claim  by  affidavits 
In  opposition  to  the  appointment  of  a  re- 
ceiver. 

The  court  was  in  error  in  holding,  as  was 
practically  done  In  the  powers  given  to  the 
receiver,  that  appellees'  Interest  ta  the  land 
was  2i/i)«  thereof.  This  error  was  caused 
by  not  giving  consideration  to  the  fact  that 
when  the  unnamed  infant  child  of  Henry 
Parker  and  wife  died.  In  1835,  under  the  law 
then  In  force,  the  share  of  such  child  In  the 
mother's  estate  passed  wholly  to  the  sur- 
viving father,  and  not,  as  under  our  statutes 
of  descent  and  distribution,  one-half  to  him 
and  one-half  to  the  surviving  brothers  and 
sisters.  Schmidt,  Civil  Law  of  Mexico,  arts. 
1230-1235  et  seq. ;  Hardy  v.  Hanson,  82  Tex. 
102,  17  S.  W.  934.  That  this  is  the  law  Is 
not  denied  by  appellees,  but  they  seek  to 
avoid  the  effect  of  It  by  the  contention  that 
the  court  was  authorized  by  the  evidence  to 
find  that  upon  the  death  of  Mrs.  Parker  she 
only  left  three  children,  W.  B.,  F.  A.,  and 
Mrs.  Burnbam.  In  the  face  of  the  posltlre 
statement  In  the  sworn  petition,  based.  In  bo 
far  as  it  relates  to  the  family  history,  as 
stated  In  the  affidavit  upon  reliable  Infor- 
mation and  the  affidavit  of  W.  E.  Parker,  one 
of  the  children.  Introduced  by  appellees  in 
support  of  their  claim,  in  both  of  which  it  is 
positively  stated  that  Mrs.  Parker  left  four 
children,  and  particularly  stated  that  one  of 
them  was  an  Infant  never  named,  who  sur- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indezaa 
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Tired  the  mother  only  four  or  Sto  weeks, 
the  mother  is  fact  dying  in  childbirth,  a  con- 
trary conclusion,  based  only  upon  the  state- 
ment of  one  of  the  plaintlfFs,  a  grandson, 
bom  ten  years  after  the  death  of  this  child, 
that  there  were  only  three  children,  this 
contention  cannot  be  sustained.  W.  B.  Par- 
ker, who  was  six  or  seven  years  old  when 
this  infant  sister  was  born  and  died,  could 
not  be  mistaken,  while  the  grandson,  all  of 
whose  knowledge  of  the  family  history  was 
^ined  from  others  many  years  after  these 
oecnrrences,  might  very  well  be.  His  Inform- 
ant may  very  well  have  forgotten  the  exist- 
ence of  this  unnamed  Infant  whose  life  was 
so  brief.  Ko  other  conclusion  can  he  sup- 
ported by  the  evidence  of  appellees  than  that 
there  were  four  children,  as  stated  in  the  pe- 
tition. Under  this  finding  their  Interest,  if 
any,  would  not  be  more  than  o/si.  and  In 
no  event  should  the  power  of  the  receiver 
have  been  extended  further  than  necessary 
to  protect  this  interest.  Instead  of  2i/»b 
claimed  by  appellees.  The  first  assignment 
of  error,  presenting  this  objection  to  the  de- 
cree, most  be  sustained,  but  of  itself  would 
3ot  require  more  than  a  modification  of  the 
order,  and  the  taxation  of  the  costs  of  the 
appeal  against  appellees. 

Under  the  assignments  of  error  from  2  to 
8.  Inclusive,  and  propositions  thereunder,  ob- 
jection Is  made  to  the  order  appointing  the 
receiver,  that  plaintiffs  had  failed  to  show 
probable  title  to  any  interest  in  the  land,  up- 
on several  grounds  separately  set  out 

As  we  have  concluded  that  the  judgement 
appealed  from  should  be  reversed  upon  tlie 
ground  set  out  in  the  ninth  assignment,  a  full 
discQSsion  of  these  assignments  from  2  to  8 
will  be  pretermitted.  We  are  constrained  to 
fvjilow  the  doctrine,  which  we  understand  to 
have  been  laid  down  by  the  Supreme  Oourt 
in  HUl  V.  Moore,  85  Tex.  339,  19  S.  W.  162, 
and  to  hold  that  the  statements  and  recita- 
twns  ta  the  grant  to  Henry  Parker  were  no- 
tice to  all  purchasers  from  or  under  him  that 
the  land  was  community  property  of  himself 
and  a  then  living  wife,  and  this  was  suffi- 
cient to  put  such  purchasers  upon  inquiry  as 
to  the  death  of  the  wife  and  the  existence 
and  rights  of  her  heirs,  and  affect  them  with 
notice  of  the  true  facts  with  regard  to  such 
matters,  which  could  only  be  rebutted  by 
showing  that  such  Inquiry  was  prosecuted 
with  reasonable  diligence  and  failed  to  dis- 
close these  facts.  There  was  no  evidence  of 
such  inquiry  by  any  of  the  subsequent  pnr- 
cbasers.  None  of  them  could  rely  upon  the 
presumption  that  bis  predecessors  in  the  title 
bad  made  such  Inquiry  as  was  required  to 
rebut  the  presumption  of  notice. 

The  existence  of  the  outstanding  title  In 
Mrs.  Parker's  heirs  was  a  bar  of  any  claim 
o(  appellants  that  they  had  title  or  color  of 
title  to  the  interest  claimed  by  appellees  tm- 
der  the  three  years'  statute  of  limitation. 
Veiamendi  v.  Hutcblns,  48  Tex.  531;  Cole  v. 
Gri^hy,  89  Tex.  229,  35  S.  W.*  792 ;   Thomp- 


son Y.  Cragg,  24  Tex.  582.  This  would  logic- 
ally follow  from  the  holding  that  the  title 
to  Mrs.  Parker's  half  Interest  descended  at 
her  death  to  her  children,  and  that  there 
was  left  to  Henry  Parker  no  right  to  dispose 
of  the  same,  except  upon  such  conditions  as 
are  shown  not  to  have  exisrted  In  this  case. 

We  will  not  esatec  upon  any  discussion  of 
the  question  of  the  nature  of  the  title  of 
Mrs.  Parker  under  the  grant,  or  of  the  title 
which  descended  to  appellees,  whether  legal 
or  equitable.  The  reports  are  full  of  conflict- 
ing statements  upon  this  proposition.  At  all 
events,  so  far  as  this  case  is  concerned,  we 
think  that  It  makes  no  difference  whether 
it  be  called  legal  or  equitable.  Edwards  v. 
Brown,  68  Tex.  331,  4  S.  W.  380,  5  S.  W.  87; 
Wiess  V.  Goodhue,  98  Tex.  280,  83  S.  W.  178. 
If  it  be  an  equitable  title,  with  the  result 
that  appellees  would  have  the  burden  of 
showing  notice  to  the  purchasers  of  the  legal 
title,  under  the  deed  from  Henry  Parker, 
such  burden  was  fully  met  by  the  recitals 
In  the  grant  Indeed,  In  HUl  y.  Moore,  su- 
pra, it  was  held  that  It  was  fully  met  by  the 
naked  fact  that  the  grant  was  for  a  league 
of  land,  which  in  that  case  was  held  to  af- 
fect the  purchaser  from  the  husband  with 
notice  that  the  land  was  community,  of  the 
death  of  Mrs.  Parker,  of  the  existence  of 
children  of  the  marriage,  and  of  every  other 
fact  necessary  to  protect  appellees  against 
appellants'  claim,  in  the  absence  of  evidence 
showing  that  such  Inquiry  as  a  prudent  man 
ought  to  have  made  had  failed  to  develop 
the  facts  as  they  are  shown  to  have  existed. 
The  distinction  that  appellants  seek  to  make 
between  that  case  and  the  one  presented 
here,  arising  from  the  fact  that  in  the  pres- 
ent case  there  was  much  greater  lapse  of 
time  between  the  date  of  the  grant  and  the 
deed  from  Henry  Parker  conveying  the  en- 
tire league,  but  adds  force  to  that  In  case  In 
Its  application  to  this,  in  that  the  great  lapse 
of  such  time  in  the  present  case  only  In- 
creased the  probability  of  Mrs.  Parker's 
death  between  the  issuance  of  the  grant  in 
1833  and  the  conveyance  by  Henry  Parker 
In  1SG6,  and  called  for  more  diligent  inquiry 
and  greater  caution  on  the  part  of  purchas- 
ers xmder  that  title. 

In  so  far  as  the  defense  of  stale  demand  Is 
concerned,  we  think  that  question  as  here 
presented  is  foreclosed  by  the  following  au- 
thorities: Duren  v.  Railway  Co.,  86  Tex. 
291,  24  S.  W.  258;  liand  Co.  v.  Hyland,  8 
Tex.  Civ.  App.  001,  28  S.  W.  211 ;  Schleicher 
V.  Gutbrod,  34  S.  W.  057;  Moson  v.  Ben- 
der, 97  S.  W.  720;  TInsley  v.  Magnolia  Park 
Co.,  59  S.  W.  630;  Lumber  Co.  v.  Plnckard, 
4  Tex.  Civ.  App.  671,  23  S.  W.  720;  Owen  v. 
N.  y.  &  Tex.  Land  Co.,  11  Tex.  Civ.  App.  284, 
32  S.  W.  189;  Lochrldge  v.  Corbett  31  Tex. 
Civ.  App.  682,  73  S.  W.  96 ;  Betzer  v.  Goff,  35 
Tex.  Civ.  App.  408,  80  S.  W.  671;  Lyster  v. 
Leighton.  36  Tex.  Civ.  App.  62,  81  S.  W. 
1033 ;  and  many  others. 

We  have  carefully  examined  the  aforesaid 
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asBlgnmenta  of  error  and  the  varlons  proposi- 
tions tberennder,  and  they  are  severally  ovct- 
ruled. 

The  ninth  assl^ment  presents  the  objec- 
-tlon  that,  under  the  evidence  as  presented  at 
the  hearing  upon  the  defense  of  limitation  un- 
der the  statute  of  five  years,  It  did  not  ap- 
pear that  appellees  had  probable  title,  and 
that  therefore  on  this  ground  the  court  erred 
in  appointing  a  receiver. 

Under  all  the  authorities  upon  this  ques- 
tion, both  reported  cases  and  statements  of 
■the  law  in  text-writers,  it  seems  to  be  essen- 
tial to  the  proper  exercise  of  the  power  to 
appoint  a  receiver  In  actions  for  the  recovery 
•of  real  estate,  or  an  interest  therein  such  as 
the  present  one,  before  final  hearing,  that 
the  persons  seeking  such  relief  must  show 
that  they  will  probably  succeed  in  establish- 
ing their  right  upon  a  final  trial.  It  is  stated 
In  High  on  Receivers  that  "the  relief  will  be 
granted  only  when  there  is  a  strong  proba- 
bility of  recovery."  Such  relief  is  limited, 
according  to  Beach  on  Receivers,  to  cases 
where  "the  plalntifF's  right  is  so  clear  that 
there  is  reasonable  possibility  of  bis  sue- 
•cess."  High  on  Receivers,  §g  S56,  557,  p.  543; 
section  558,  p.  545;  Beach  on  Receivers,  p. 
481;  Cofer  t.  Echerson,  6  Iowa,  502;  CMca- 
go,  etc.,  V.  U.  S.  Pet  Co.,  57  Pa.  83. 

That  this  is  the  law,  as  applicable  to  this 
case,  does  not  seem  to  be  denied  by  appel- 
lees. If  we  refer  to  our  statute  on  the  sub- 
ject of  the  appointment  of  receivers,  this 
seems  to  be  recognized  as  the  rule.  Section 
1,  art.  1485,  Rev.  St.  1895.  Independently  of 
the  evidence  introduced  by  appellants  in  bui>- 
port  of  their  plea  of  title  under  the  statute 
of  limitation  of  five  years.  It  Is,  we  think, 
not  to  be  disputed,  under  the  i»'lnclples  of 
law  herein  stated,  that  appellees  showed  at 
least  a  probable  title  to  the  Interest  claimed 
by  them,  such  as  to  authorize,  in  connection 
'With  the  other  facts  pleaded  and  proven,  the 
appointment  of  a  receiver,  and  their  case  is 
not  rebutted  by  the  showing  made  by  appel- 
lants in  su];q;>ort  of  their  defenses,  except  as 
to  that  of  five  years'  limitation.  We  are  not 
deciding  an  appeal  from  a  final  judgment  in 
favor  of  appellees  on  their  title,  and  do  not 
desire  to  go  further  than  is  absolutely  neces- 
sary in  passing  upon  the  rights  of  the  i)ar- 
ties  as  involved  in  this  appeal;  but  the  ques- 
tion of  the  probable  title  of  appellees  and 
their  right  to  recover,  as  presented  by  the 
whole  record,  is  before  us  and  must  be  de- 
cided. It  Is  essential  to  the  proper  determi- 
nation of  this  appeal. 

We  have  examined  very  carefully  the  affi- 
davits presented  by  appellants,  of  which 
there  are  quite  a  number,  all  tending  to 
show,  or  showing  with  posltiveness,  the  pos- 
session for  five  years  before  suit  filed  of 
the  league  of  land  by  appellants  and  their 
predecessors  in  title  under  deeds  duly  re- 
corded, of  the  entire  league,  accompanied  by 
payment  of  taxes;  in  short,  such  possession 
AB  will  bar  appellees'  right    If  the  rebut- 


ting affidavits  had  contradicted  the  posses- 
sion as  it  is  set  up  by  appellants,  we  would 
not  disturb  the  conclusion  of  the  trial  court 
upon  such  contradictory  statements.  But  we 
do  not  think  the  statements  of  appellants' 
witnesses  are  in  fact  contradicted,  upon  the 
essential  facts,  by  those  of  appellees'  wit- 
nesses, whose  statements  are  directed  to 
actual  settlement  upon  and  Inclosure  of  the 
Parker  league  or  a  part  thereof  to  itself,  and 
they  do  not  deny  the  inclosure  of  the  leag^ie 
in  a  large  pasture  (of  probably  30,000  acres) 
under  the  exclusive  control  of  appellants 
and  their  predecessors  In  title,  and  used  by 
them  for  pasturing  their  cattle.  The  whole 
case  as  presented  by  the  record  leaves  little 
doubt  that  It  was  not  thought  necessary  by 
appellees,  nor  by  the  learned  trial  judge,  to 
rebut  the  case  of  appellants  resting  upon 
such  possession.  The  hearing  was  had  Jan* 
uary  5,  1909.  At  that  time  the  learned  trial 
judge  and  the  appellants  may  very  well 
have  been  under  the  Impression  that  the 
act  of  1801  (Laws  1801,  p.  77,  c.  67;  article 
3346,  Sayles'  Ann.  Civ.  St  1887)  applied  to 
the  claim  of  limitation  resting  upon  five 
years'  possession,  as  was  in  fact  stated  by 
the  court  In  Flack  v.  Bremen,  45  Tex.  Civ. 
App.  473,  101  S.  W.  640,  in  which  writ  of 
error  was  refused,  and  by  the  Court  of  Civil 
Appeals  of  the  Fourth  District  in  Kent  v. 
Cecil,  25  S.  W.  715,  and  probably  in  other 
cases.  The  case  of  Dunn  v.  Taylor  was  de- 
cided by  the  Supreme  Court  on  November 
11,  1908,  and  did  not  appear  in  the  publish- 
ed volumes  of  the  Southwestern  Reporter 
until  after  the  hearing  in  this  case,  and  we 
are  led  to  believe  that  the  bearing  was  bad 
without  regard  to  the  law,  as  laid  down  in 
that  case,  that,  in  so  far  as  title  under  the 
statute  of  limitation  of  five  years  is  concern- 
ed. It  Is  not  affected  by  the  fact  that  the  de- 
fendants' possession  is  held  by  inclosure  of 
the  lands  claimed,  along  with  others,  in  an 
inclosure  of  any  size;  the  size  of  the  in- 
closure having  nothing  to  do  with  the  ques- 
tion. Dunn  V.  Taylor,  118  S.  W.  265.  In 
the  act  of  1891  there  were  certain  exceptions 
having  relation  to  cultivation  or  Inclosure 
to  itself  of  part  of  the  tract  held  under  in- 
closure of  5,000  acres  or  more,  and  the  affi- 
davits of  appellees'  witnesses,  upon  this 
point,  seem  to  be  particularly  directed  to  the 
matter  of  showing  that  there  was  no  such 
cultivation  or  separate  inclosure  of  the  Par- 
ker league  as  would  bring  it  under  the  ex- 
ceptions of  the  statute  and  not  to  a  rebuttal 
of  appellants'  showing  of  the  inclosure  of 
the  Parker  league  in  a  pasture  of  more  than 
5,000  acres,  along  with  other  lands,  all  un- 
der the  exclusive  control  of  appellants'  ven- 
dors and  used  for  pasturage  of  their  cattle. 
Eliminating  the  exception  In  the  statute 
as  to  inclosure  of  5,000  acres,  which  has  no 
application,  it  cannot  be  said  from  the  case 
made  out  that  appellees'  right  to  recover  is 
probable,  in  view  of  the  defense  of  five 
years'  adverse  possession  under  the  statute. 
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The  «tateinent  of  appellees'  witnesses  that 
the  whole  comttiy,  including  the  Parker 
leagne^  was  an  open  range,  is  not  inconsist- 
ent with  tbe  fact  that  the  league  was  in- 
doaed  In  a  SO,000-acre  pasture,  with  no 
fences  separating  the  Parker  league  from  the 
balance  of  the  land. 

Ttie  case  is  not  analogous  to  one  of  in- 
doeed  land  upon  which  the  claimant  pas- 
tures Ills  cattle.  Pasturing  the  owner's  cat- 
tle upon  land  inclosed  for  that  purpose  and 
under  his  exclusive  control  is  such  use  and 
enjofment  of  it  as  would  be  sufficient  under 
the  Are  years'  statute. 

Nor  do  we  think  that  the  appellants  can 
be  held  to  have  been  in  Joint  possession  with 
appellees  as  tenants  In  common,  so  as  to 
prevent  the  running  of  the  statnte,  not- 
withstanding the  rather  extraordinary  state- 
ment of  W.  BL  Parker  that  be  did  not  hold 
or  claim  In  opposlti<m  to  Uie  claim  of  Mra 
Bumbam.  Henry  Parker  conveyed  to  bim 
the  wliole  league;  be,  in  turn,  sold  and  con- 
TejeA  the  whole  league  to  Yanham  and  all 
the  subsequent  vendees  in  appellants'  chain 
of  title  dealt  with  the  whole  league,  without 
the  sUgbtest  recognition  of  Mrs.  Bumham's 
title  or  that  of  appellees.  They  paid  taxes 
«n  the  mtlre  league,  and  not  until  the  dla- 
corery  of  oil  on  the  land  in  1806  was  there 
a  whlq)er  of  appellees'  claim.  The  posses- 
sion of  api>ellantB  was  an  ouster  of  appel- 
lees of  which  the  various  deeds,  payment 
of  taxes,  and  actual  possession  afforded  am- 
ple notice.  Their  claim  of  the  entire  league 
was  open  and  notorious. 

Appellants  were  In  actual  and  exclusive 
possession  by  their  Inclosure  of  the  land. 
By  ttiis,  of  which  appellees  must  take  no- 
tice, ttaey  were  put  upon  Inquiry  as  to  ap- 
vMaaOf  right  or  title.     Such  inquiry  nec- 
eaaiUy  would  have  led  to  an  investigation 
of  the  records  which  furnished  indubitable 
erldoice  of  their  title  under  a  chain  of  re- 
corded  deeds    each    conveying    the   entire 
iMgue,  and  pro'secntion  of  the  inquiry  would 
bare  necessarily  led  to  the  knowledge  that 
they  were  paying  taxes  on  the  whole  league. 
Ilila  evidence  was  undisputed  and  consti- 
tDted  ouster  and  notice  thereof  to  appel- 
lees, notwithstanding  their  nonresldence  and 
aetnal  ignorance;    and  even  If,  under  this 
CTidence,  it  be  an  issue  to  be  submitted  to 
the  Jniy,   as  contended  by  appellees,   this 
vu  not  in  Itself  sufficient  to  show  probable 
tl^t  in  them.    If  it  were  only  necessary  for 
appellees  to  raise  an  issue  as  to  their  right, 
the  whole  doctrine   that  they   must  show 
probable  title  falls  to  the  ground,  and,  with- 
out speculating  as  to  what  a  Jury  might 
lod  If  the  issue  were  submitted  to  them,  It 
1*  snfflcient  for  the  court  to  say  ttiat  the 
trldence  on  the  issue  throws  so  much  doubt 
upon  its  ultimate  determination  that  it  can- 
Mt  be  said  that  appellees'  right,  in  so  far 
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as  It  depends  upon  this  issue,  is  probable. 
Parker  v.  Newberry,  83  Tex.  431,  18  S.  W. 
815;  Church  v.  Waggoner,  78  Tex.  208,  14 
S.  W.  681;  Stubblefield  v.  Hanson,  M  S. 
W.  406. 

But  for  the  objection  set  out  in  the  ninth 
assignment  of  error,  wihicb  must  be  sustain- 
ed, we  think  that  the  facts  pleaded  an'd 
shown  authorized  the  appointment  of  a  re- 
ceiver; but  we  are  not  inclined  to  agree 
that  it  was  necessary  to  the  protection  of  ap- 
pellees' rights,  in  any  event,  that  such  re- 
ceiver should  have  bad  the  extensive  powers 
conferred  by  the  court's  order.  There  was 
no  showing  as  to  the  Insolvency  of  any  of 
the  defendants,  but  it  does  appear  that  there 
are  a  great  many  of  them,  corporations  and 
others,  many  nonresidents  of  the  state,  hold- 
ing and  claiming  various  interests.  We  can 
readily  see  how,  even  if  none  of  them  are 
Insolvent,  appellees  would  be  greatly  em- 
barrassed In  the  prosecution  of  their  rights 
to  the  oil  taken  If  they  succeed  in  establish- 
ing their  title.  We  are  inclined  to  think, 
however,  that  if  appellants  execute  a  bond, 
as  they  ofTered  to  do,  in  a  sufficient  amount 
and  with  proper  security,  for  the  value  of 
°/si  of  the  oil,  appellees  will  need  nothing 
furthw  for  their  protection  than  the  ap- 
pointment of  a  receiver,  as  an  auditor,  to 
keep  track  of  all  oil  that  is  extracted,  and 
the  disposition  that  is  made  of  tbe  same, 
to  the  end  that  upon  final  trial  there  may  be 
accurate  and  unquestioned  evidence  of  the 
amount  of  appellees'  claim  for  such  oil 
against  each  defendant  Such  receiver,  or 
auditor,  should,  of  course,  be  given  such 
powers  as  would  be  necessary  or  proper  to 
enable  him  to  do  this. 

The  appellants'  case  under  the  five  years' 
statute  of  limitation  was  not  met  by  appel- 
lees' evidence.  It  may  be  that  this  was  be- 
cause of  an  excusable  misapprehension  of 
tbe  law,  as  it  Is  now  settled  In  Dunn  v.  Tay- 
lor, supra.  For  this  reason  we  will  remand  ^ 
the  cause.  If  appellants'  case  is  not  re- 
butted by  other  and  additional  evidence,  we 
think  the  application  for  receiver  should 
be  refused.  If  It  Is  so  rebutted.  In  the  Judg- 
ment of  the  trial  court,  we  are  of  the  opin- 
ion that  a  receiver  should  be  appointed  with 
such  limited  powers  as  above  suggested,  pro- 
vided appellants  execute  the  bond  as  ofFered 
by  them.  Otherwise  it  would  be  proper  to 
empower  the  receiver  to  take  charge  of  V*t 
of  tbe  output,  under  appropriate  instructions 
as  in  the  order  appealed  from.  Tbe  authori- 
ty of  such  receiver,  however,  should  go  no 
further  than  is  necessary  for  the  protec- 
tion of  the  rights,  if  any,  of  appellees. 

Other  assignments  of  error  are  overruled. 

The  Judgmoit  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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SAN  ANTONIO  »  A.  P.  RX.  00.  ▼.  POLKA 

et  al.t 

(Coart  of  Civil  Appeals  of  Texas.     Not.  24, 

1009.    Rehearing  Denied  Jan.  13,  1910.) 

1.  Release  (§  58*)— Mental  Capacity— Ques- 
tion FOB  JTUBT.         , 

In  an  action  for  a  serrant'e -death,  in  which 
defendant  pleaded  a  release  of  all  claim  for  dam- 
ages executed  by  decedent,  evidence  held  not  to 
raise  the  issue  of  decedent's  want  of  mental 
capacity  to  understand  the  nature  and  effect  of 
his  acts  when  he  executed  the  release.  • 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  I  112 ;   Dec  Dig.  i  5&*] 

2.  Release  ({  16*)— Personal  iNJUBiEa— Mis- 
take AS  TO  Extent— Eftect. 

A  release  of  all  claim  for  damages  which 
the  releasor  shall  or  may  have  sustained  by  rea- 
son of  personal  injuries  on  a  certain  date  while 
in  defendant's  employment,  executed  voluntarily 
and  with  the  same  knowledge  and  means  of 
knowledge  of  the  extent  of  his  injuries  which 
defendant  had,  cannot  be  avoided  because  the 
parties  were  mistaken  as  to  the  extent  of  the 
injuries,  which  were  graver  than  believed. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  i  31 ;   Dec.  Dig.  i  la*] 

Appeal  from  District  Court,  De  Witt  Coun- 
ty ;  James  C.  Wilson,  Judge. 

Action  by  Helen  Polka  and  another  against 
the  San  Antonio  &  Aransas  Pass  Railway 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.  Reversed,  and  Judgment 
rendered  for  defendant 

Proctor,  Vandenberge  &  Craln,  for  appel- 
lant 

McMEANS,  J.  This  suit  was  brought  by 
Helen  Polka  for  herself  and  as  next  friend 
for  Helen  B.  Polka,  the  minor  child  of  herself 
and  her  deceased  husband,  Fred  P.  Polka,  to 
recover  of  the  San  Antonio  &  Aransas  Pass 
Railway  Company  damages  growing  out  of 
the  death  of  said  Fred  P.  Polka,  alleged  to 
liave  resulted  from  injuries  received  by  him 
while  In  the  «nployment  of  the  railway  com- 
.  pany.  Subsequently  to  the  Institution  of  the 
suit,  plaintiff,  Helen  Polka,  was  married  to 
J.  B.  Heffernan  who  thereafter  made  himself 
a  party  plaintiff.  A  trial  before  a  Jury  re- 
sulted In  a  verdict  and  judgment  in  favor  of 
plaintiffs,  Helen  Heffernan,  formerly  Helen 
Polka,  and  her  said  minor  child,  for  (5,000, 
which  was  by  the  verdict  and  judgment  ap- 
portioned between  them.  A  motion  for  new 
trial  presented  by  defendant  was  overruled, 
hence  this  appeal. 

In  defense  of  plaintiffs'  suit  the  defendant 
pleaded  and  proved  the  following  release  ex- 
ecuted by  the  said  Fred  P.  Polka:  "Know  all 
men  by  these  presents:  That  I,  F.  Polka,  for 
and  in  consideration  of  the  sum  of  forty-five 
and  no/ioo  dollars  to  me  in  hand  paid  by  the 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany, of  the  state  of  Texas,  have  remised, 
released  and  forever  discharged,  and  by  these 
presents  do  for  myself,  my  heirs,  executors, 
administrators  and  assigns,  remise,  release 


and  forever  discharge  the  said  Ban  Antonio  ' 
&  Aransas  Pass  Railway  Company,  its  suc- 
cessors and  assigns  of  and  from  all  and  all 
manner  of  action  or  actions,  cause  or  causes 
of  actions,  suits,  debts,  dues,  sums  6f  money, 
claims  and  demands  whatsoever,  which  I  ever 
had  or  now  have,  or  which  I  or  my  heirs, 
executors,  administrators  or  assigns  can,  shall 
or  may  have  by  reason  of  any  damage  or  per- 
sonal Injury  sustained  by  me  on  or  about 
25th  September  at  or  near  Yoakum,  or  for 
any  injuries  received  or  sustained  by  me  at 
any  time  or  place  for  which  this  railway 
company  might,  under  any  drcumstances  be 
liable;  this  being  Intended  as  a  full  settle- 
ment and  compromise  of  any  and  aU  differen- 
ces or  claims  which  I  have  or  might  have 
against  said  company  at  this  date,  or  by  rea- 
son of  any  matter,  cause  or  thing  whatsoever. 
In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  seal  on  this  the  leth  of  October, 
1905.  [Signed]    F.  Polka. 

"Witnesses: 

"G.  B.  Qoodloe, 
"0.  S.  McElory. 

"Received,  October  16, 1905,  of  San  Antonio 
&  Aransas  Pass  Railway  Company,  forty-flre 
and  no/ioo  dollars.  In  full  of  the  above  ac- 
count [Signed]    F.  Polka. 

"Witnesses: 

"G.  B.  Ooodloe, 
"G.  S.  McElory." 

Appellees,  without  denying  the  execution  ot 
the  release,  attacked  the  binding  force  of  tbe 
same  upon  three  groimds,  viz.:  (1)  The  men- 
tal Incapacity  of  Polka  at  the  time  he  execut- 
ed this  release  to  know  and  understand  what 
he  was  doing  or  to  comprehend  the  nature- 
and  legal  effect  of  the  release ;  (2)  that  he  was 
Induced  to  execute  the  release  by  false  and 
fraudulent  representations  made  to  him  by 
certain  named  agents  of  appellant  to  tbe- 
effect  that  he  was  not  seriously  Injured,  and 
that  he  would  be  able  to  go  back  to  work; 
and  (3)  that  the  release  was  executed  under  » 
mutual  mistake  upon  the  part  of  Polka  and 
the  agents  of  appellant  as  to  the  gravity  and 
extent  of  his  injury.  There  was  no  evidence- 
of  any  fraudulent  representations  upon  tbe 
part  of  the  agents  of  appellant  In  procuring 
Polka  to  sign  the  release,  and  that  issue  was 
not  submitted  by  the  court  to  the  jury.  The^ 
court,  however,  submitted  the  other  grounds- 
pleaded  by  appellees  to  avoid  the  release,  viz., 
want  of  mental  capacity  and  mutual  mistake. 

Appellant's  first  assignment  of  error  is  as- 
foUows:  "Tbe  court  erred  in  refusing  special 
charge  No.  1,  requested  by  defendant  said 
special  charge  being  as  follows:  'You  are  In- 
structed that  it  appearing  from  the  uncon- 
tradicted evidence  that  the  deceased,  Fred 
P.  Polka,  prior  to  his  death,  voluntarily  exe- 
cuted a  written  release  whereby  he  fully  and 
completely,  for  a  valuable  consideration,  re- 
leased defendant  from  any  and  all  liability 
upon  or  by  reason  of  the  causes  of  action 


•For  other  easM  see  seme  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  Index* 
tWrlt  of  error  denied  by  Supreme  Court. 
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sned  upon  In  thlB  salt,  wMcb  said  release  has 
been  read  In  evidence  to  you,  and  it  further 
appearing  that  it  was  the  Intention  of  the 
said  Polka,  by  the  execution  of  said  written 
release,  to  fully  release  all  causes  of  action 
in  this  cause  asserted,  and  it  further  appear- 
ing from  the  evidence  that  at  the  time  of  the 
ezecntltm  of  said  release,  the  said  Polka  was 
In  full  possession  of  his  mental  faculties,  and 
folly  realized  and  knew  what  he  was  doing 
when  he  signed  said  release,  and  appreciated 
the  effect  of  his  act  in  signing  said  release, 
and  It  further  appearing  from  the  evidence 
that  the  said  Polka  was  not  induced  to  exe- 
cute said  release  by  reason  of  any  fraud 
w  misrepresentation  of  any  of  defendant's 
agents  charged  therewith  by  plaintiff  herein, 
and  It  further  appearing  that  there  was  no 
mistake  whatever  in  the  execution  of  said 
release,  that  said  release,  under  the  evidence, 
Is  a  valid  and  binding  release  upon  the  plain- 
tiffs herein,  and  you  will  therefore  return  a 
verdict  for  the  defendant'  Because  it  ap- 
pears from  the  uncontradicted  evidence  that 
the  deceased  Fred  P.  Polka,  prior  to  his  death 
voluntarily  executed  the  written  release, 
whereby  he  fully  and  completely,  for  a  valu- 
able consideration,  released  defendant  from 
any  and  all  liability  upon  or  by  reason  of  the 
causes  of  action  sued  upon  in  this  suit,  which 
said  release  was  pleaded  by  defendant  as  a 
defoiae  of  this  cause,  and  was  Introduced  in 
evidence,  and  because  further,  it  appears  from 
the  unccmtradlcted  evidence  that  at  the  time 
of  tlie  execntion  of  said  release,  the  said  Fred 
P.  Polka  was  in  full  possession  of  bis  mental 
facnltiea,  and  fully  realized  and  knew  what 
lie  was  doing  when  he  signed  said  release, 
and  appreciated  the  effect  of  his  act  In  sign- 
ing same,  and  It  further  appears  from  the 
evidence  that  the  said  Fred  P.  Polka  was  not 
induced  to  execnte  said  release  by  reason  of 
any  fraud  or  misrepresentation  of  any  of  de- 
fendant's agents  charged  therewith  by  plain- 
tiff hoein,  and  further  that  there  was  no  mis- 
take wliaterw  In  the  execntion  of  said  re- 
lease." 

By  its  second  assignment  appellant  con- 
tends, in  substance,  that  the  verdict  and  judg- 
ment are  ccmtrary  to  the  law  and  the  evi- 
dence, because  from  the  undisputed  evi- 
dence it  appears  tliat  said  Polka,  prior  to 
his  death,  and  for  a  valuable  consideration 
paid  to  him  by  appellant,  compromised  and 
settled  all  claims  and  causes  of  action  which 
are  asserted  I7  appellees  in  this  suit,  which 
settlement  was  evidenced  by  the  said  writ- 
ten release  which  was  voluntarily  executed 
liy  Polka  without  any  fraudulent  representa- 
tions upon  tlie  part  of  appellant's  agents  in- 
ducing liim  to  do  so;  that  he  had  full  knowl- 
edge of  the  nature  and  character  of  his  In- 
inrles,  and  had  every  opportunity  to  ascer- 
tain the  natnre  and  extent  of  same,  and  that 
he  at  said  time  was  in  full  possession  of  bis 
mental  facnltles,  knew  what  he  was  doing, 
and  realised  the  tf  ect  of  Us  act  in  execnt- 


Ing  the  rdease.  The  only  testimony  offer- 
ed to  prove  Polka's  want  of  mental  capacity 
was  substantially  as  follows:  The  appellee, 
Helen  Heffernan,  testified:  "I  have  testified 
on  direct  examination  that  I  was  in  Yoakum 
with  Fred  Polka  after  he  was  hurt  I  was 
with  him  at  Yoakum  two  weeks  and  then 
went  to  San  Antonio.  I  saw  him  after  he 
went  to  San  Antonio;  I  spent  the  day 
there  with  him;  then  I  saw  him  when  he 
came  back  to  Cuero.  I  noticed  a  difference 
in  the  mental  condition  of  my  husband,  Fred 
P.  Polka,  before  and  after  he  received  the 
injury  of  the  25th  of  September,  1905.  The 
difference  I  noticed  after  the  injury  was  the 
loss  of  pride,  the  loss  of  self-respect,  notice 
of  the  child,  and  all  such  things  around  the 
house.  B^ore  the  injury  he  took  very  good 
care  of  himself,  and  after  the  Injury  he 
never  took  care  how  he  went  around,  how 
he  looked,  or  anything  else.  Before  the  In- 
Jury  he  was  never  satisfied  unless  the  child 
was  where  he  was,  and  after  the  Injury  he 
did  not  care  to  have  anything  to  do  with  it 
Before  the  injury  he  treated  me  all  right; 
as  a  busband  he  was  all  right;  he  was  af- 
fectionate towards  me;  but  after  the  injury 
he  was  not  affectionate  at  all,  he  did  not  care 
when  I  would  come  in  the  room.  At  times, 
after  the  injury,  he  would  call  me,  and  when 
I  would  get  into  the  room  and  ask.  him  what 
he  wanted,  he  would  say  that  he  never  call- 
ed me.  He  complained  to  me  tliat  his  head 
continually  hurt  him,  and  that  he  had  a  knot 
In  the  forehead  above  the  nose;  he  com- 
plained of  a  knot  right  here  above  the  nose 
(Indicating)  on  his  forehead,  the  middle  of 
his  forehead.  He  complained  of  seeing  ev- 
erything double.  He  was.  unconscious  in 
Yoakum  from  the  effects  of  the  blow  for 
four  days.  When  he  came  to  himself  he 
got  up  right  away.  When  I  went  to  Yoakum, 
after  the  accident  I  had  the  baby  up  there 
with  me.  In  Yoakum,  half  of  the  time  Fred 
Polka  would  not  let  me  bring  the  baby  in 
the  room  at  all.  I  did  not  take  the  baby 
with  me  to  San  Antonio.  When  I  went  to 
San  Antonio  to  spend  the  day  with  liim  be 
treated  me  all  right  so  far.  Wh^i  I  sitent 
the  day  with  him  In  San  Antonio  he  was  not 
as  affectionate  to  me  as  he  had  been  prior 
to  his  injury.  His  treatment  of  me  when  I 
spent  the  day  with  him  in  San  Antonio  was 
not  just  the  same  as  it  had  been  prior  to  the 
injury.  I  saw  Dr.  Graves  on  the  day  I  was 
in  San  Antonio.  I  saw  Dr.  Graves  and  Fred 
Polka  together  once  that  day.  I  saw  Dr. 
Graves  at  the  hospital.  I  have  testified  that 
Fred  Polka  would  call  me  in  the  room,  and 
when  I  got  there,  he  would  tell  me  he  did 
not  call  me;  this  occurred  at  Yoakum  be- 
fore he  went  to  San  Antonia" 

William  Burt  testified  that  he  saw  Fred 
Polka  the  day  be  returned  from  San  Antonio 
and  had  a  conversation  with  him  with  refer- 
ence to  the  condition  of  Polka's  vision;  that 
Polka  said  If  he  looked  at  an  object  long  it 
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appeared  to  be  double;  tbat  Polka  eald  to 
bim,  "When  you  walked  up  I  knew  you  when 
I  flashed  my  eyes  on  you,  and  I  can  look 
at  you  a  little,  and  you  look  like  two  of  you." 
That  be  turned  toward  a  boAe  across  the 
street  and  said,  "I  can  glance  at  that  horse 
and  tell  what  color  be  Is,  and  if  I  look  at 
him-  a  few  seconds  It  looks  like  there  are 
two  horses  there." 

Alex  Polka  testified  that  he  saw  Fred 
Polka  after  his  return  from  8an  Antonio  and 
asked  blm  bow  he  felt;  that  Fred  Polka  re- 
plied that  be  was  not  feeling  good,  tbat  be 
still  had  pain  in  his  head  and  a  dull  head- 
ache all  the  time;  that  Fred  did  not  say 
anything  about  bis  eyes;  that  witness  notic- 
ed his  eye  was  still  bloodshot  and  blue  around 
it  It  was  further  shown  that  Fred  Polka 
was  hurt  on  September  25,  1905,  by  being 
struck  on  tbe  forehead  by  a  rebounding  bar 
of  steel;  tbat  the  outer  and  inner  plates  of 
the  skull  were  fractured  and  tbat  he  was 
rendered  unconscious  by  tbe  blow  and  re- 
mained in  tbat  condition,  according  to  the 
testimony  of  tbe  pbyslcian  who  attended 
him,  nine  hours,  or  as  testified  by  Mrs.  Pol- 
ka, four  days.  He  was  treated  by  a  physician 
at  Yoakum  for  about  twelve  days  and  was 
then  sent  to  tbe  Santa  Rosa  Hospital  at  San 
Antonio,  where  nearly  all  tbe  sick  and  In- 
jured employes  of  appellant  are  treated.  He 
executed  tbe  release  pleaded  by  appellant  Oc- 
tober 16,  1905;  returned  from  San  Antonio 
to  Cuero  November  10,  and  died  November 
15,  1906. 

On  tbe  issue  of  mutual  mistake  ttie  follow- 
ing evidence  was  adduced.  Walter  Napier, 
claim  agent  for  appellant,  testified  that  l>elng 
Informed  that  a  couple  of  employes  of  appel- 
lant who  were  in  tbe  hospital  wanted  to  go 
borne,  he  went  out  to  the  hospital  and  saw 
Mr.  Polka,  "told  him  my  business  and  tbat 
I  understood  be  wanted  to  go  home,  and  that 
be  wanted  to  talk  settlement  I  asked  him 
what  he  wanted  to  do.  I  knew  very  little 
about  bis  Injuries  other  than  what  I  bad 
beard.  I  did  not  take  time  to  look  Into  tbe 
papers  other  than  to  get  a  mere  insight  Into 
them.  Mr.  Polka  said  be  did  know,  and  be 
said,  'What  do  you  propose  to  do?*  I  said, 
'Well,  tbat  Is  up  to  you.  Tell  me  what  you 
tbink  you  ought  to  have  in  the  matter  and 
I  will  talk  to  you  about  if  and  he  said  'I 
tbink  I  ought  to  have  full  time.'  I  then 
said,  'How  are  we  to  arrive  at  your  disabili- 
ty; I  do  not  know  whether  you  are  yet  able 
to  work  or  not  and  I  am  willing  to  allow  yon 
full  time,  provided  we  can  arrive  at  your 
disability.'  He  said  be  did  not  know,  and 
I  said.  The  only  way  I  know  is  to  leave  It 
to  your  physician  who  Is  attending  you; ' 
and  he  said,  'Very  well,  tbat  is  satisfactory 
to  me.' " 

Tbe  witness  further  testified  to  meeting 
Polka  by  agreement  at  the  office  of  tbe  pby- 
slcian, and  that  after  an  examination  of  Pol- 
ka by  the  physician  tbe  following  conversa- 


tion took  place:  'T.  said,  Ttoctor,  Mr.  Polka 
and  I  are  trying  to  agree  on  a  settlement  in 
this  matter,  and  we  have  agreed  to  be  gov- 
erned as  to  bis  disability  by  what  you  have 
to  say  In  tbe  matter;'  and  tbe  doctor  said, 
'Mr.  Polka  is  all  right  I  see  nothing  fur^ 
ther  about  Mr.  Polka  or  why  he  should  have 
any  further  treatment,'  and  I  said,  "Very 
well;  Mr.  Polka,  is  that  satisfactory  to  you?" 
and  he  said  'All  right'"  Soon  after  they 
left  the  physician's  office  the  witness  asked: 
"'What  do  you  want  to  do,  Mr.  Polka?* 
and  he  looked  at  me  and  said:  'What  do 
you  want  to  do?'  and  I  said:  The  doctor 
seems  to  tbink  that  yon  are  all  right'  It 
lacked  a  few  days  of  being  a  month,  about 
a  week,  five  or  six  or  seven  days,  and  1 
said  to  blm,  1  am  willing  to  allow  yon  full 
time  for  a  month,  which  would  be  forty-five 
dollars.'  He  was  getting  $1.50  per  day,  and 
be  says,  'Very  well." "  The  witness  tlien 
detailed  the  circumstances  attending  tbe 
payment  of  tbe  money  to  Polka  and  the  sign- 
ing of  the  release  and  upon  cross-examina- 
tion testified:  "With  reference  to  whether 
or  not  at  the  time  I  made  the  remark  to 
Fred  Polka  tbat  Tbe  doctor  seems  to  think 
you  are  all  righf  I  believed  that  to  be  a 
true  statement  and  tbat  Fred  Polka  was  all 
right  and  whether  at  the  very  time  I  made 
tbe  settlement  with  Polka,  on  the  following 
Monday,  I  believed  that  Fred  Polka  was  not 
materially  hurt  or  injured,  I  will  say  this: 
There  was  nothing  about  Mr.  Polka's  action, 
or  conduct  or  conversation  to  lead  me  to  be- 
lieve be  waa  not  all  right  With  reference 
to  whether  or  not  I  thought  he  was  all  right 
when  I  made  tbe  settlement  I  do  not  know 
tbat  I  really  thought  anything  about  it  We 
had  left  it  to  Dr.  Hughes,  as  to  bis  disabil- 
ity, and  we  settled  it  upon  tliat  basis — ^the 
Information  we  got  from  Dr.  Hughes.  I  saw 
no  reason  to  believe  otherwise  than  tbat  Dr. 
Hughes'  statement  tbat  be  was  all  right  was 
correct  With  reference  to  whether  or  not 
I  would  have  made  tbe  settlement  with  F'red 
Polka  for  forty-five  dollars,  if  I  could.  If 
I  had  not  believed  tbe  statement  that  he  was 
all  right  I  do  not  know  whether  I  would  or 
not;  tbe  case  did  not  come  up  that  way.  If 
I  bad  known  tbat  Polka  was  so  badly  Injnr- 
ed  tbat  be  was  going  to  dle^  I  would  not 
have  settled  tbe  whole  claim  with  blm  for 
forty-five  dollars;  I  certainly  would  not  have 
taken  tbat  advantage  of  him.  I  would  not 
take  tbat  advantage  of  any  man.  With  ref- 
erence to  whether  or  not  at  the  time  I  made 
tbe  settlement  with  Polka,  I  tbou^t  he  wa» 
not  seriously  hurt  I  do  not  know  tbat  I 
thought  of  it  once,  other  than  ttie  conversa- 
tion tbat  took  place  between  Mr.  Polka  and  I 
at  the  hospital.  He  told  me  that  be  was 
willing  to  accept  time,  and  I  told  him  It 
would  be  satisfactory  to  me,  and  we  agreed 
as  to  bow  we  should  arrive  at  bis  disability, 
which  was  by  leaving  it  to  bis  pbysldan, 
and  tbe  Information  I  got  from  Dr.  Hughes 
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led  me  to  believe  that  I  might  make  the  set- 
tlement" 

It  was  abown  that  Dr.  Hughes  was  not  In 
the  onployment  of  appellant,   but  that  he 
treated    certain     of    appellant's    employes 
through  oonrtesy  to  Dr.  Graves,  the  chief 
lUTseon  of  appellant    Dr.  Hughes  testified: 
"I  remember  the  drcnmstance  of  a  meeting 
In  my  office  between  Mr.  Fred  Poltca  and 
Captain  Napier,  the  claim  agent  of  the  rail- 
road company,  relative  to  a  settlement.    Pol- 
ka came  ap  in  the  morning,  I  think  It  was, 
posstbly  Jost  after  noon ;  I  do  not  remember 
tlie  time  of  day  he  came  np,  and  he  asked 
for  Captain  Napier;  asked  If  Captain  Napier 
bad  been  there,  and  I  said,  'No' ;  and  he  said 
tbat  he  (Napier)  was  to  meet  him  there,  and 
1  said,  'I  guess  he  will  show  np  pretty  soon; 
come  In  and  let's  see  how  yon  are  getting 
along.'    Polka  then  took  the  chair,  and  I 
looked  in  bis  eye  and  talked  to  him,  and  we 
talked  tmtll   Captain  Napier  came  In,  pos- 
libly  ten  mlnntes  afterwards.     When  Cap- 
tahi  Napier  came  in,  I  think  he  (Napier)  ask- 
ed me  what  Polka's  condition  was,  and  I  said 
'He  BeoDos  to  be  all  right  and  in  good  shape; 
he  has  I>eai  begging  me  for  about  a  week  to 
to  borne;    he  says  he  feels  all  right,  and  I 
do  not  see  any  reason  why  he  should  not 
fo,'  and  Captain  Napier  said  to  me,  'Well, 
do  Ton  think  yon  can  dismiss  him  now?  and 
I  nld,  'I  think  I  can ;  I  do  not  see  any  rea- 
■on  why  I  should  not;    I  cannot  find  any- 
thing more    to   treat'     To   my   knowledge 
there  was  nothing  there  to  treat ;  I  gave  him 
tn  honest  opinion  when  I  told  him  be  was 
well.    I  examined  him  that  day ;   I  looked  at 
his  eyes,  felt  around  on  his  head,  and  asked 
U  Vben  was  any  tenderness  or  soreness,  and 
he  said,  'No ;'  I  would  not  have  dismissed  him 
if  I  bad  not  thought  that  he  was  well." 

It  may  be  conceded  that  the  evidence  Is 
■offldent  to  Justify  a  finding  that  Fred 
Polka's  death  resulted  from  the  blow  on  the 
forehead.  We  think  the  evidence  wholly  In- 
nffident  to  raise  the  issne  of  want  of  men- 
tal capacity  of  Fred  Polka  at  the  time  he  ex- 
«cnted  the  release  to  know  and  understajid 
what  he  was  doing,  or  to  comprehend  the 
natnre  and  legal  eflFect  of  the  release.  Can 
the  release  be  set  aside  or  disregarded  on  the 
groasd  that  Polka  and  appellant's  agent  who 
•ettled  with  him  were  mistaken  as  to  the 
gniity  and  extent  of  the  Injury?  We  have 
been  nnable  under  the  facts  of  this  case  to 
dlfdngnish  it  from  that  of  Houston  &  T.  C. 
K.C0.v.McCarty,94  Tex.  298,  60  S.  W.  429, 
SSL  B.  A.  607,  86  Am.  St  Rep.  854.  In  that 
cue  the  release  pleaded  in  defense  was  al- 
most Identical  with  that  pleaded  in  this.  In 
that  ease  the  injured  party  appeared  to  have 
•ntained  no  other  injury  than  a  dislocation 
of  the  ankle,  and  it  was  shown  by  the  evl- 
denee  that  no  other  Injuries  were  considered 
bj  the  parties  to  the  settlement  and  no  other 
Injoiles  to  the  person  entered  Into  and  form- 
ed an;  part  of  the  consideration  for  the  set- 
tlement, and  tbat  neltber  the  Injured  person 


nor  the  railway  company's  agmt  knew  or 
suspected  injury  to  any  other  part  of  the  in- 
jured man's  person,  although  it  was  shortly 
afterwards  discovered  that  he  had  received 
injuries  which  would  practically  destroy  his 
usefulness  for  the  remainder  of  his  life,  and 
the  release  was  sought  to  be  set  aside  on  the 
sole  ground  that  both  he  and  the  agent  of 
the  railway  company  were  mistaken  in  sup- 
posing that  he  had  sustained  no  other  Injury 
than  a  dislocated  ankle.  In  disposing  of  the 
McCarty  Case,  Associate  Justice  Brown,  for 
the  Supreme  Court,  in  language  so  directly 
applicable  to  the  facta  in  the  present  case 
that  we  adopt  it  as  our  own,  says:  "We 
are  unable  to  see  any  circumstance  in  this 
case  to  take  the  release  out  of  the  general 
rula  The  appellee,  who  was  plaintiff  in  the 
court  below,  had  at  least  the  same  knowledge 
and  the  same  means  of  obtaining  knowledge 
as  the  appellant,  and  If  there  was  no  fraud  In 
the  transaction,  the  settlement  was  binding 
upon  him.  That  where  a  party  who  has  a 
claim  against  another  for  personal  injuries 
agrees  upon  a  settlement  of  his  claim,  and 
accepts  a  sum  of  money  or  other  thing  of 
value  in  settlement  of  such  claim,  he  is,  in 
the  absence  of  fraud  or  concealment,  conclud- 
ed by  the  settlement,  Is  a  proposition  sustain- 
ed, as  we  think,  by  the  great  weight,  if  not 
an  unbroken  line!,  of  authority.  •  «  •  •• 
After  citing  Lnmley  v.  Railway,  76  Fed.  66, 
22  Ol  C.  A.  60,  be  proceeds :  "This  case  is 
also  clearly  to  be  distinguished  from  the 
Lnmley  Case  and  the  other  cases  on  that 
line.  In  those  cases  the  contract  was  neither 
set  aside  nor  impaired  by  reason  of  any  mis- 
take of  the  parties  to  the  release.  There,  by 
a  rule  of  construction,  the  operation  of  the 
release  is  restricted  to  the  particulars  men> 
tloned.  Here  no  particular  injuries  are  men- 
tioned. The  release  is  of  all  damages  that 
have  accrued  or  may  accrue  to  the  plaintiff 
by  reason  of  the  accident  in  which  he  was  In- 
jured. Here,  then,  the  terms  of  the  release 
are  not  to  be  mistaken,  and  the  contract  Is 
not  open  to  construction.  In  the  face  of  such 
an  instrument  it  cannot  be  said  that  all  the 
injuries  which  might  be  developed  as  a  result 
of  the  accident,  whether  known  or  unknown, 
were  not  in  the  contemplation  of  the  parties 
to  the  instrument,  and  were  not  embraced 
within  its  terms.  In  all  such  cases  the  dam- 
ages are  ascertainable  in  a  legal  sense,  but 
in  fact  are  uncertain  in  amount.  Until  the 
extent  of  the  injuries  have  been  clearly  de- 
veloped, they  may  be  more  or  less  than  ap- 
pearances would  indicate,  and  therefore  in 
every  settlement  of  the  character  of  that  un- 
der consideration,  the  parties  take  the  chan- 
ces of  future  development — the  one  of  pay- 
ing more  than  an  adequate  compensation  for 
a  wrong  inflicted  and  the  other  of  receiving 
less." 

The  opinion  concludes  thus:  "Our  opinion 
Is  that  the  release  embraces  all  damages  re- 
sulting from  the  injuries  of  the  plaintiff,  and 
that  it  cannot  be  varied  by  parol  evidence 


Digitized  by  VjOOQIC 


230 


124  SOUTHWESTERN  REPORTER. 


(Tex. 


tending  to  show  that  other  injuries  than  to 
the  ankle  were  not  In  the  contemplation  of 
the  parties."  See,  also,  Quebe  v.  Railway 
Co.,  08  Tex.  6,  81  S.  W.  20,  66  L.  R.  A.  734; 
Railway  Co.  v.  Williams,  44  Tex.  Civ.  App. 
168,  99  S.  W.  141. 

We  are  of  the  opinion  the  assignments 
should  be  sustained.  As  no  judgment  other 
than  the  one  in  favor  of  the  appellant  can 
be  properly  rendered  under  the  defenses 
pleaded  and  established  by  the  undisputed 
evidence.  It  la  ordered  that  the  Judgment  of 
the  court  below  be  reversed,  and  Judgment 
be  here  rendered  for  appellant 

Reversed  and  rendered. 


ROBERTS  V.  GALVESTON,  H.  &  S.  A.  RT. 

CO.t 

(Court  of  Civil  Appeals  of  Texas.     Dec.  22, 

1909.    Rehearing  Denied  Jan.  19,  1910.) 

1.  Appeai.  and   Ebbob  (I   1004*)— Review- 
Questions  OF  Fact  — AiiouKT  of  Recovebt. 

Passion,  prejudice,  or  misconduct  must  ap- 
pear to  have  influenced  the  amount  of  the  ver- 
dict before  the  appellate  court  will  reverse  on 
that  ground. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3944;   Dec.  Dig.  §  1004.*] 

2.  Dahaoes  (5  216*)  —  Personal  Injubies  — 
instbuction. 

Where,  in  an  action  for  injuries,  nervous- 
ness was  one  of  the  chief  evidences  of  plaintiffs 
injuries,  and  there  was  evidence  that  he  had 
been  extremely  nervous  before  the  accident,  an 
instruction  that  plaintiff  would  not  be  entitled 
to  recover  for  any  injury  or  damage,  except  such 
as  resulted  solely  from  the  negligence  of  defend- 
ant, was  proper. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  H  548,  550;   Dec  Dig.  i  216.*] 

3.  Dauaoes  <{  33*)  —  Pebsonai.  Injubies  — 
Valuation  of  Condition. 

Where  plaintiCF  was  nervous  or  in  an  en- 
feebled condition  at  the  time  of  the  accident, 
neither  of  such  conditions  could  tie  used  as  con- 
curring causes  to  produce  the  result  of  an  acci- 
dent and  augment  the  damages,  but  the  increas- 
ed illness  or  feebleness  resulting  from  the  negli- 
gence would  be  the  proper  measure  of  damages. 
(Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {  42;   Dec.  Dig.  i  33.*] 

Appeal  from  District  Court,  Bexar  County ; 
Arthur  W.  Seellgson,  Judge. 

Action  by  William  Roberts  against  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway 
Company.  From  a  Judgment  in  favor  of 
plaintiff,  he  appeals.    Affirmed. 

Nat.  B.  Jones,  H.  C.  Carter,  and  Perry  J. 
Lewis,  for  appellant  Baker,  Botts,  Parker 
&  Garwood,  D.  C.  BoUnger,  and  W.  F.  Ezell, 
for  appellee. 


FLX,  J.  This  is  a  suit  for  damages  arising 
from  personal  injuries  instituted  by  appel- 
lant He  alleged  that  be  had  been  damaged, 
through  the  negligence  of  appellee,  in  the 
sum  of  $39,000.    The  Jury  gave  him  a  verdict 


for  $2,000,  and,  from  a  Judgment  for  that 
sum,  he  has  perfected  this  appeal. 

There  are  some  novel  features  in  this  case, 
as  the  appellant,  who  recovered  the  Judg- 
ment is  complaining  of  gross  Inadequacy  of 
the  verdict  to  compensate  him  for  the  dam- 
ages arising  from  his  injuries,  and  the  appel- 
lee contends  that  he  received  all  that  he  is 
entitled  to,  and  that  the  Judgment  should  lie 
affirmed.  We  find  that,  while  the  evidence  of 
appellant  might  have  justified  a  larger  ver- 
dict there  was  evidence  offered  by  appellee 
whldi  tended  to  show  that  appellant  was  not 
injured  to  any  great  extent  and  that  be  re- 
covered full  compensation  by  the  verdict  of 
the  Jury.  There  was  evidence  tending  to 
show  that  there  were  no  external  bruises,  ex- 
cept on  the  thumb ;  that  no  bones  were  bro- 
ken; that  appellant  had  been  injured  in 
other  wrecks  than  the  one  in  which  he  re- 
ceived his  last  injuries;  that  before  that 
wreck  his  general  condition  was  very  poor, 
and  that  he  was  suffering  from  premature  old 
age,  and  was  so  nervous  that  in  drinking  cof- 
fee he  would  spill  it  and  would  involuntarily 
rattle  his  knife  and  fork  against  hia  plate. 
One  physician  testified  that  appellant  was 
possibly  75  years  old,  and  that  he  advised  ap- 
pellee several  years  ago  that  he  was  too  old 
to  be  employed  as  a  conductor.  Nervousness 
was  one  of  the  chief  evidences  of  appellant's 
Injuries,  and  the  jury  was  Justified  in  finding 
that  it  arose  more  from  old  age  or  former 
iivluries  than  from  those  for  which  he  sought 
to  recover  damages. 

In  the  case  of  San  Antonio  v.  Talerico,  78 
S.  W.  28,  decided  by  this  court,  which  Is  often 
Invoked  by  appellees  when  jadgments  are 
claimed  to  be  excessive  by  appellants.  It  was 
In  effect  held  that  the  powers  of  this  ooart, 
in  connection  with  verdicts  deemed  to  tte 
too  small,  were  the  same  as  those  in  connec- 
tion with  verdicts  deemed  to  be  too  large. 
Passion,  prejudice,  or  misconduct  must  ap- 
pear to  have  influenced  the  size  of  the  ver- 
dict before  this  court  will  exercise  its  power 
of  reversing  a  Judgment  on  that  ground.  Aa 
said  by  Chief  Justice  James  tn  the  case  cited: 
"We  sustain  verdicts  for  large  snms  In  this 
dass  of  cases  because  Juries  may  believe,  in 
the  case  before  them,  the  person  would  have 
lived  to  old  age.  But  a  Jury  may  take  a  dif- 
ferent view,  and  may  resolve  the  question 
otherwise,  and,  when  they  do.  It  is  not  for  us 
to  revise  them  in  a  matter  so  dearly  in  their 
province.  We  cannot  say  that  this  verdict  Is 
grossly  or  unreasonably  small,  which  are  the 
only  grounds  upon  which  we  would  be  war- 
ranted to  Interfere,  and  we  are  not  willing  to 
send  the  case  back  with  such  a  declaration." 
In  this  case  appellant  was  entitled  to  no 
damages  but  those  arising  from  the  injuries 
inflicted  on  him  through  the  negligence  of  ap- 
pellee, and  the  court  did  not  err  in  charging 
the  Jury  that  appeUant  "would  not  be  enti- 
tled to  recover  for  any  injury  or  damage  ex- 


•For  otb«r  cmsi  ie»  lama  topic  and  uctlon  NUMBER  In  Dec.  *  Am.  T>ls*.  IMT  to  data,  *  Reporter  Index* 
t  Writ  of  error  dented  by  Supreme  Court. 
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cept  Bach  Injury  or  damage  wblch  resnlted 
alone  and  solely  from  the  negligence  of  the 
defendant  company." 

The  charge  aathorlzed  the  Jury  to  find  for 
alt  damages  arising  from  the  negligence  of 
appellee,  and  the  law  does  not  authorize  a 
recovery  for  more  than  that    The  authorities 
cited  by  appellant  refer  to  causes  that  active- 
If  concur  vcltli  the  negligent  act  In  producing 
injuries  or  death,  but  no  authority  can  be 
found  that  holds  that,  if  a  man  is  nervous, 
and  ilia  nervousness  is  merely  Increased,  the 
negligent  party  should  be  held  liable  for  the 
entire  nervousness.     Justice  would  demand, 
and  the  law  responds  to  it,  that  the  negli- 
gent party  should  be  held  liable  for  the  dam- 
ages resulting  from  his  acts,  and  not  for  In- 
Jories  resulting  from  prior  causes.    If  there 
had  been  a  chain  of  causes  leading  to  the  re- 
sult, with   which  that  of  appellee  actively 
concurred,    appellant   might  have  cause   to 
complain  of  the  charge.    But  there  was  only 
one  act  of  negligence,  and  that  the  act  of  ap- 
pellee, and  the  only  question  was  how  much 
did  that  negligent  act  injure  appellant,  and 
to  ascertain  the  amount  it  became  necessary 
to  inquire  into  the  physical  condition  of  ap- 
pellant at  the  time  of  the  accident.    If  he 
was  sick,  or  nervous,  or  in  an  enfeebled  con- 
dition at  the  time,  neither  of  such  conditions 
could  be  used  as  concurring  causes  to  pro- 
dace  the  result  of  the  accident  and  augment 
the  damages,  but  the  increased  sickness  or 
nervousness,  or  feebleness  resulting  from  the 
negligence,  would  be  the  proper  measure  of 
damages.    The  authorities  fully  sustain  the 
diarge.     Railway  v.  McMannewitz,  70  Tex. 
T3,  8  S.  W.  66 ;   Railway  v.  Johnson,  75  Tex. 
158,  12  8.  W.  482;    Railway  v.  Johnson,  100 
Tex.  237,  97  S.  W.  1039.    It  may  be  that  the 
charge  was  not  as  ample  aa  it  might  have 
been,  bat  tf  that  be  true  appellant  should 
bare  put  forth  efforts  to  correct  It  in  that  re- 
sjiect 

Appellant,  who  seemed  to  know  very  little 
about  his  age,  admitted  that  he  was  married 
In  1870  and  that  he  was  at  least  22  years  old 
at  that  Ume^  and  all  the  testimony  was  to 
the  effect  that  he  was  not  young,  and  much 
«t  it  that  he  was  quite  old,  and  the  court 
coold  well  assume  that  he  was  an  old  man. 
Ibe  uicontroverted  evidence  also  showed 
that  appellant  was  quite  nervous  before  he 
was  injured.  Appellant  testified:  "With 
reference  to  whether  I  had  that  tremulous 
condition  before  I  was  injured,  I  will  say 
that  I  have  been  some  nervous  a  long  time, 
bat  it  is  worse  since  the  injury."  On  Novem- 
ber 22,  1906,  about  one  year  t>efore  appellant 
was  injured,  he  applied  for  his  certificate  of 
exemption  from  poll  tax,  and  swore  that  he 
wag  then  62  years  old.  We  do  not  think  the 
charge  could  have  misled  a  Jury  of  average 
Intelligence.  It  was  fully  Justified  by  the 
facta. 
The  Judgment  is  affirmed. 


MISSOURI  ft  N.  A,  RY.  CO.  r.  BRATTON 

et  uz. 
(Supreme  Court  of  Arkansas.    Dec.  13,  1909.) 

1.  Appeal  and  Ebbob  ({  1052*)— Aduission 
or  BviDENCB— Prejudice. 

Where,  in  an  action  against  a  railroad  com- 
pany for  the  value  of  land  appropriated  for  a 
ric[ht  of  way  and  for  injuries  to  omer  land,  the 
evidence  justified  a  recovery  exceeding  the 
amount  ot  the  verdict,  defendant  was  not  prej- 
udiced by  the  admission  of  evidence  as  to  ex- 
pected water  damage. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Drror,  Cent  Dig.  {  4175;    Dec.  Dig.  f  1052.*] 

2.  Eminent  Domain  (J  98*)— Appbopbiation 

OF  I/AND — ^PEBMANENT  DAUAOES. 

Where,  in  an  action  for  the  value  of  land 
taken  for  a  railroad  right  of  way  and  for  dam- 
ages to  adjoining  land,  the  railroad  at  the  time 
ot  suit  brought  was  completed  across  plaintifif's 
land,  damages  by  obstruction  of  water  courses 
prior  to  the  action  were  recoverable  therein. 

[B3d.  Note.— E\)r  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  {  98.*]  C> 

Appeal  from  Circuit  Court  Van  Buren 
County;   B.  B.  Hudgins,  Judge. 

Action  by  Ambrose  Bratton  and  wife 
against  the  Missouri  &  North  Arkansas  Rail- 
road Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Afilrmed. 

W.  B.  Smith,  J.  Merrick  Moorfe,  and  H.  M. 
Trieber,  for  appellant  William  Gilmore  and 
Rose,  Hemingway,  Oantrell  &  Loughborough, 
for  appellees. 

BATTLE,  J.  This  was  an  action  brought 
by  the  owner  of  property  entered  upon  and 
appropriated  by  the  appellant  for  a  right  of 
way,  for  damages  for  such  appropriation. 

The  amended  complaint  filed  August  12, 
1907,  Is  as  follows: 

"*  *  *  The  defendant  Is  a  corporation 
organized  and  doing  business  In  the  state  of 
Arkansas. 

"That  the  plaintiff  is  the  owner  of  the 
north  half  of  the  northwest  fourth,  section 
13  In  township  13  north,  range  14  west  in 
Van  Buren  county,  Arkansas. 

"That  the  defendant  constructed  a  railroad 
over  said  land,  and  in  so  doing  located  It 
dangerously  near  to  the  buildings  and  well 
on  the  land;  appropriated  about  five  and 
three-fourths  acres  of  the  same  to  their  own 
use  as  right  of  way ;  destroyed  his  private 
road  leading  to  the  land,  and  forced  plaintiff 
to  use  a  much  poorer  road  and  to  climb  a 
part  of  the  mountain  to  reach  said  road, 
which  climb  was  not  required  by  his  former 
road;  constructed  a  fill  from  the  railroad 
bed  (in  the  wagon  road)  across  a  low  swag 
where  the  water  formerly  passed  around  In 
high-water  season;  and  so  constructed  the 
grade  of  the  railroad  bed  tliat  the  water 
cannot  find  an  outlet  around  his  cultivated 
land  when  the  Red  river  is  at  high  stages 
as  It  formerly  did,  but  will  throw  a  dam- 
aging current  over  part  of  his  cultivated 


tot  ot]i«r  aaat  see  same  tople  and  lectlon  NUUBER  in  Dec.  &  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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land,  and  will  undoubtedly  cause  the  deetruo 
tlon  of  between  five  and  fifteen  acres  thereof. 
That  b7  blocking  said  outlet  for  high  water 
the  whole  force  of  the  current  of  Bed  river 
which  crosses  the  land  will  be  directed 
against  the  bank  of  the  portion  of  elevated 
land  near  the  river  where  plalntUTs  build- 
ings are  located,  and  Is  likely  to  undermine 
said  buildings  and  destroy  more  of  his  land. 
That  In  making  the  elevated  grade  for  road- 
bed it  caused  deep  cuts  to  be  made  near  the 
buildings  and  so  made  the  excavations  that 
there  is  no  outlet  for  the  water,  and  said 
excavations  retain  stagnant  water  at  all  sea- 
sons, which  water  renders  the  habitation  un- 
sanitary and  dangerous  to  health. 

"That  in  constructing  said  railroad  the  de- 
fendant located  it  so  as  to  enter  the  south- 
west corner  of  his  field  and  follow  the  high- 
est part  of  the  land  and  pass  out  about  the 
middle  of  the  north  side  of  the  field,  and  so 
curve  about  that  it  leaves  him  two  Irregu- 
lar, inconvenient  shaped  fields,  requiring 
short  turning  in  the  middle  of  the  former 
field ;  and  that  the  defendant  located  only  one 
crossing  over  the  railroad,  which  crossing  is 
near  the  middle  of  the  field,  and  requires  a 
roadway  over  and  along  more  land  to  go 
and  return  from  work,  and  is  an  unending 
annoyance  and  injury  to  the  tiller  of  the 
land. 

"That  plaintiff  states  further  that  the  land 
is  almost  all  river  bottom  land  and  Is  very 
productive,  and  is  also  very  easily  affected 
by  water  currents,  and  that  he  bad  about  40 
acres  in  cultivation,  and  that  he  is  damaged 
as  follows:  By  land  taken  in  right  of  way, 
1400;  by  Injury  to  balance  of  land  by  cut- 
ting Into  Irregular  shapes  and  inconvenient 
fields,  $600;  by  inconvenience  in  crossing, 
$200 ;  by  danger  of  fire  to  buildings  and  oth- 
er property,  and  annoyance  of  trains,  $150; 
by  damages  from  overfiow  and  changing 
course  of  river  at  high-water  stages,  $500; 
by  damages  from  taking  former  roadway  and 
change  of  road,  $250 ;  injury  from  stagnant 
water  near  buildings,  $200;  Interest  on  the 
money  since  Injury  done,  $175." 

The  action  came  on  for  trial.  In  the  Van 
Buren  circuit  court,  and  Ambrose  Bratton, 
the  plaintiff,  testified  in  his  own  behalf,  that 
the  defendant  constructed  its  railway  across 
his  land,  and  appropriated  for  its  right  of 
way  more  than  five  acres  of  land,  which  was 
worth  $100  an  acre;  and  built  it  through  a 
field  on  the  land,  consisting  of  50  acres,  and 
so  divided  the  field  as  to  leave  it  in  an  in- 
convenient shape  to  cultivate  and  thereby 
Impaired  its  value  in  the  sum  of  $650,  and 
made  it  Inconvenient  and  difficult  to  cross 
the  railroad  from  one  part  of  the  field  to  the 
other  and  thereby  damaged  him  in  the  sum 
of  $150;  and  constructed  its  railroad  track 
within  100  feet  of  his  bam,  and  a  little  fur- 
ther from  bis  residence,  and  brought  them 
within  range  of  sparks  and  cinders  escaping 
from  passing  engines  and  endangered  stock 
on  his  premises  and  by  such  proximity  Im- 


paired the  value  of  his  farm  In  the  sum  of 
$200.  (For  the  purpose  of  explanaticm  we 
say  here  that  the  land  in  question  la  on  Lit- 
tle Red  river  and  that  is  the  river  referred 
to  in  the  testimony  of  plaintiff.) 

Plaintiff  further  testified,  in  part,  in  re- 
sponse to  interrogations,  as  follows: 

["Q.  Now,  state  whether  or  not  there  is  any 
damage  or  probable  damage  the  water  will 
have  on  the  land  there? 

"A.  Just  like  I  stated  the  other  day,  the 
river  has  a  square  turn  that  comes  from  the 
west,  due  east,  and  runs  squarely  against  the 
bank.  It  is  low,  and  next  to  the  mountain 
where  the  wagon  road  comes  It  runs  and 
makes  a  sharp  turn,  and  the  force  of  the  wa- 
ter for  two  hundred  yards  comes  square 
against  that  bank.  At  a  high  time  It  runs  over 
there  before  the  road  was  put  there.  I  saw 
It  three  feet  or  more  deep  where  the  roadbed 
is  now.  There  were  two  big  white  oaks  there 
that  had  the  ground  set  with  roots  that  kept 
the  ground  from  washing.  As  soon  as  the 
roots  rot  it  will  cut  that  and  keep  cutting 
it  on  the  wagon  road,  and  it  will  run  over 
the  foot  of  the  wagon  road  where  they  have 
built  that  dump  and  cut  it  out  Just  like  a 
snowball.  That  will  run  it  Into  the  ditch 
next  to  the  railroad  where  the  borrow  pits 
are.    The  water  will  go  right  through  there. 

"Q.  Is  there  any  part  of  yonr  land  that 
has  been  subject  to  back  water? 

"A.  Five  acres  there  that  gets  water  at  a 
high  time.  The  water  will  run  onto  it  as 
soon  as  the  water  gets  high.  Some  of  it  will 
run  around.  If  that  dump  stands  there  it 
will  force  all  of  that  water  around  on  my 
land. 

"Q.  How  many  acres  of  that  is  there? 

"A.  Five,  and  maybe  six. 

"Q.  Now  what  do  you  estimate  the  proba- 
ble damage  will  be  for  the  flowing  of  that 
water  over  your  land? 

"A.  Five  hundred  dollars. 

"Q.  In  case  that  dump  they  have  built 
there  does  withstand  this  water  and  turn  it, 
is  there  any  other  effect  that  is  apparent 
that  you  see  by  the  turning  of  this  water? 

"A.  It  will  keep  cutting  out  that  bank 
there  against  my  barn  and  knock  it  out  into 
the  river. 

"Q.  Do  you  mean  for  your  estimate  to 
amount  to  $500  from  the  effect  of  the  water? 

"A.  Of  course.  On  July  31,  three  years 
ago,  it  was  three  feet  deep  around  there.  It 
was  all  over  the  field,  and  the  current  run 
around  there.  They  have  filled  it  in  over  this 
way  to  try  to  prevent  that  If  It  stands  It 
will  throw  it  around  here,  and  if  it  don't 
stand  it  will  throw  that  through  the  field  and 
make  a  river  where  them  l)orrow  pits  are. 
That  is  the  reason  I  say  It  would  be  worth 
$500. 

"Q.  What  effect  will  it  have  on  those  five 
acres  there? 

"A.  It  will  cause  it  to  wash.  The  force  of 
the  river  will  turn  the  current  and  throw  It 
against  the  bank. 
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"^  In  tbe  matter  of  tarnlns  the  river  will 
it  have  any  other  tttect  on  the  bank  at  the 
tnrn? 

"A.  It  will  eat  out  this  bank  here  by  tbe 
barn;  It  Isn't  but  about  thirty  feet  from  tbe 
benk. 

"Q.  Now,  thai,  how  does  this  land  drain  in 
particular? 

"A.  This  part  of  it  will  drain  back  to  this 
low  land. 

"Q.  How  wide  is  that  road? 

"A.  About  seven. feet  on  top. 

*Q.  What  kind  of  material  is  It? 

"A.  Sand;  all  loose  sand. 

*Q.  The  force  of  the  river  when  it  gets 
there  is  it  strong  enough  to  stand  the  force 
of  the  river? 

"A.  No,  slr.'n 

One  witness,  Thomas,  testified  that  the 
laod  appropriated  for  right  of  way  was  worth 
flOO  an  acre ;  that  the  farm  of  plalntift  was 
damaged  by  the  shape  the  railroad  left  it 
$500,  and  by  the  diflBcnlt  and  inconvenient 
crossing  of  the  railroad  track,  in  the  field  as 
located,  $150,  and  by  the  proximity  of  the 
railroad  track  to  bam  and  residence,  $130. 

Much  other  testimony  than  that  stated  was 
adduced. 

Tbe  court  instructed  the  Jury  over  the  ob- 
jection of  the  defendant  as  follows: 

"In  assessing  the  damages  to  the  land  in 
controversy  you  will  consider  all  the  evidence 
in  the  case,  and  determine  the  value  of  the 
land  takra,  the  injury  to  the  remaining  land 
by  inconvenient  shape  of  fields  for  cultiva- 
tion, the  lessening  of  value  by  closing  of  nat- 
oral  outlets  for  water  at  high-water  season, 
If  any,  danger  of  fire  to  buildings,  if  any,  an- 
noyance of  trains  operating,  If  any,  Incon- 
renience  of  private  crossing  because  of  Its 
location,  if  any,  damage  by  reason  of  the 
changed  condition  of  plaintitTs  private  road, 
if  any,  damage  by  reason  of  stagnant  pools, 
If  any,  and  intereejt  on  same  since  the  taking 
of  said  land  at  the  rate  of  six  per  cent,  per 

mnntn  " 

And  instructed  them  at  request  of  the  de- 
fendant as  follows: 

"The  Jury  are  Instructed  that  in  determin- 
ing the  damages  to  be  assessed  in  favor  of 
the  plaintiff,  you  wUl  first  consider  what  the 
fair  market  value  of  the  land  actually  taken 
by  the  railroad  company  was  at  the  time  the 
defendant  entered  upon  the  land  and  begun 
to  oonstruct  its  road,  about  two  years  ago ; 
and,  second,  the  damage,  If  any,  sustained  to 
the  adjoining  land  of  the  plaintltT  by  reason 
of  tlie  construction  of  the  road  across  it.  In 
determining  the  fair  market  value  of  the  land 
actually  taken  yon  will  be  governed  by  the 
Iirice  at  which  you  lielleve  the  land  would 
have  sold  on  the  market  in  the  ordinary 
coune  of  sale  at  the  time  the  defendant  en- 
tered upon  tbe  land  as  above  stated,  if  the 


owner  desired  to  sell  it  and  there  was  a  pur- 
chaser who  desired  to  buy  it.  In  determining 
the  market  value  of  the  land  you  are  war- 
ranted in  considering  in  connection  with  all 
the  other  evidence  In  the  case  the  location  of 
the  fand,  its  productive  qualities,  and  Its  rent- 
al value.  Tou  are  instructed  that  you  cannot 
consider  any  damages  caused  to  the  plain- 
tiff's property  by  the  probability  of  overflow 
caused  by  the  construction  of  defendant's 
roadbed  or  the  wagon  road  dump  on  plain- 
tiCTs  land,  if  you  believe  that  such  overflows 
could  not  occur  except  through  an  unusual  or 
unprecedented  condition  or  rise  in  the  stream." 

The  Jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $1,250. 

The  defendant  moved  for  a  new  trial,  be- 
cause the  court  erred  in  allowing  plaintiff 
to  Introduce  in  evidence  the  questions  and 
answers  to  them  set  out  in  this  opinion  and 
Inclosed  In  brackets;  and  because  tbe  court 
erred  in  giving  the  instructions  asked  for  by 
the  plaintiff. 

The  motion  was  overruled ;  Judgment  was 
rendered  according  to 'this  verdict;  and  the 
defendant  appealed. 

No  exceptions  to  the  questions  and  answers 
mentioned  in  the  motion  for  a  new  trial  were 
reserved  in  the  bill  of  exceptions.  -The  de- 
fendant objected  to  a  part  of  them,  but  be- 
fore the  court  ruled  upon  his  objection  with- 
drew it  until  later,  saying  It  would  reserve ' 
Its  right  therein.  But  It  never  renewed  It  un- 
less It  be  in  tbe  Instruction  given  at  its  re- 
quest, which  seems  to  apply.  Witliout  this 
testimony  the  damage  done  by  the  appropria- 
tion of  land,  by  the  division  of  the  farm  into 
two  parts  of  Inconvenient  shape,  by  the 
crossing  of  the  railroad  track,  and  by  the 
proximity  of  tbe  railroad  track  to  residence 
and  bam,  was  shown  by  the  undisputed  evi- 
dence, at  the  least  estimate  to  exceed  the 
amount  of  the  verdict  So  appellant  does  not 
have  any  cause  to  complain  on  this  account 
— the  admission  of  the  testimony  in  question. 

The  objection  to  the  instructions  objected 
to  is  to  these  words,  "the  lessening  of  value  by 
closing  of  natural  outlets  for  water  at  high- 
water  season,  If  any."  This  objection  is  not 
tenable.  The  railroad  In  this  case  was  com- 
pleted across  appellee's  land  at  the  time  this 
action  was  commenced.  According  to  deci- 
sions of  this  court  damages  caused  by  such 
olMtructions  before  the  bringing  of  an  action 
for  damages  on  account  of  tbe  appropriation 
of  land  for  the  building  of  a  railway  are  re- 
coverable In  such  action.  Springfield  &  Mem- 
phis Railroad  v.  Rhea,  44  Ark.  262 ;  Spring- 
field &  Memphis  Railroad  Go.  v.  Henry,  44 
Ark.  360 ;  BentonviUe  Railway  Co.  v.  Baker, 
45  Ark.  253;  Newgass  v.  Railway  Company, 
64  Ark.  146,  16  S.  W.  188 ;  St  L.,  I.  M.  &  S. 
Ry.  Co.  V.  Anderson,  62  Ark.  860,  35  S.  W. 
791. 

Judgment  affirmed. 
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FORTE  et  al.  v.  CflAMBBRLAIN. 

(Supreme  Court  of  Arkansas.    Jan.  3, 1910.) 
insubancb  (§  70*)— iwsubawce  companies— 

Receiver— Actions  by  Receives. 

Kirby'g  Dig.  |  960,  authorizes  any  creditor 
or  stockliolder  of  an  insolvent  cori>oration  to 
institute  proceedings  In  chancery  for  winding  up 
the  corporation,  whereupon  the  court  shall  take 
charge  of  all  assets  and  distribute  them,  etc. 
Acts  1005,  p.  489,  provides  that  before  any  mu- 
tual fire  insurance  company  shall  do  business  it 
shall  file  an  indemnity  Dond  with  sureties,  con- 
ditioned for  the  payment  of  all  claims  under  an^ 
policy  issued  on  property  in  Arkansas,  and  if 
any  company  shall  not  reserve  50  per  cent,  of 
its  premium  for  the  payment  of  losses,  the  State 
Auditor  shall  sue  on  the  bond  for  the  benefit 
of  the  policy  holders  to  recover  a  sum  sufficient 
to  increase  the  reserve  to  such  50  per  cent. 
Held  that,  where  a  mutual  fire  insurance  com- 
pany was  placed  in  the  hands  of  a  receiver  be- 
cause of  insolvency  and  there  had  never  been 
an_y  improper  use  of  the  reserve  fund,  the  re- 
ceiver might  not  maintain  an  action  to  restrain 
policy  holders  from  suing  on  the  bond  on  the 
ground  that  claims  against  defendant  for  losses 
were  in  excess  of  the  total  assets  of  the  com- 
pany; the  liability  of  the  sureties  not  being  as- 
sets of  the  company  which  passed  to  the  receiver, 
and  he  not  being  entitled  to  sue  on  the  bond. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  8  70.  •] 

AppeaJ  from  Pulaski  Chancery  Court ;  John 
EI.  Martlneau,  Chancellor. 

Action  by  Horace  Chamberlain  as  receiver 
of  the  Commercial  Fire  Insurance  Company 
against  H.  W.  Forte  and  others.  From  a 
judgment  in  favor  of  plaintiff,  defendants 
appeal.    Reversed. 

Carmlchael,  Brooks  &  Powers,  for  appel- 
lants. T.  N.  Robertson  and  Horace  Cham- 
berlain, for  appellee. 

Mcculloch,  O.  J.  The  commercial  Fire 
Insurance  Company,  a  mutual  fire  insurance 
corporation,  was  by  order  of  the  Pulaski 
chancery  court,  at  the  instance  of  certain 
creditors  and  stockholders,  on  allegations  of 
Insolvency,  placed  in  the  hands  of  a  receiver 
to  wind  up  Its  assets  and  affairs,  and  appel- 
lee was  appointed  as  such  receiver.  Author- 
ity for  the  proceeding  is  found  in  the  follow- 
ing statute:  "Any  creditor  or  stockholder 
of  any  InsolTent  corporation  may  Institute 
proceedings  in  the  chancery  court  for  the 
winding  up  of  the  affairs  of  such  corpora- 
tions, and  upon  such  application  the  court 
shall  take  charge  of  all  the  assets  of  such 
corporation  and  distribute  them  equally 
among  the  creditors  after  paying  the  wages 
and  salaries  due  laborers  and  employees." 
Section  850,  Klrby'e  Dig.  The  corporation 
had  given,  and  prosecuted  its  business  as  an 
Insurance  company  under,  certain  bonds  re- 
quired by  the  act  of  the  General  Assembly 
approved  April  24,  1905  (Acts  1905,  p.  489) 
entitled  "An  act  to  regulate  mutual  fire  In- 
surance companies."  Section  4  of  that  act 
provides  that  "before  any  such  company  or 
association  shall  do  business  in  this  state,  it 


shall  file  in  the  ofDce  of  the  Auditor  of  State 
a  qualified  Indemnity  bond  with  three  or 
more  sureties  or  with  a  surety  or  trust  com- 
pany authorized  to  do  business  in  this  state, 
to  be  approved  by  the  Auditor,  in  the  stun 
of  fifteen  thousand  dollars,  to  be  conditioned 
for  the  prompt  payment  of  all  claims  arising 
and  accruing  to  any  person  or  persons  dar- 
ing the  term  of  said  bond  by  virtue  of  any 
policy  issued  by  any  such  company  or  as- 
sociation upon  any  property  in  Arkansas, 
whenever  the  same  shall  become  due,  and 
shall  faithfully  comply  with  and  perform  all 
and  singular  the  duties  and  obligations  im- 
posed upon  them  by  the  laws  of  the  state." 
In  the  same  clause  it  is  further  provided  that 
any  such  company  or  association  may  upon 
giving  an  additional  bond  in  the  sum  of  $10,- 
000,  conditioned  as  aforesaid,  issue  nonas- 
sessable policies.  Section  6  of  the  act  con- 
tains the  following  provision:  "Any  compa- 
ny or  association  organized  and  operating 
under  this  act  shall  reserve  not  less  than  fif- 
ty per  centum  of  Its  premium  for  the  pay- 
ment of  losses  and  the  benefit  of  its  policy- 
holders, and  such  reserve  shall  not  be  used 
for  any  other  purpose;  should  it  come  to 
the  knowledge  of  the  Auditor  of  State  that 
any  company  or  association  is  not  complying 
with  this  provision,  it  shall  be  the  duty  of 
the  Auditor  of  State  to  institute  suit  on  the 
bond  mentioned  in  section  4  of  this  act,  in 
the  name  of  the  state  for  the  benefit  of  the 
policyholders  of  such  company  or  associa- 
tion, against  the  obligors  of  said  bond  In  any 
court  having  Jurisdiction  thereof,  and  liabil- 
ity of  said  obligors  on  such  bonds  shall  be  in 
a  sum  sufficient  to  Increase  said  reserve  to 
an  amount  equal  to  fifty  per  centum  of  the 
premiums  received,  not  to  exceed,  however, 
the  sum  of  fifteen  thousand  dollars."  It  is 
therefore  seen  that,  according  to  the  terms 
of  the  statute  liability  on  the  bond  is  for 
losses  sustained  by  policy  holders  on  proper- 
ty in  Arkansas,  and  also  for  a  sum  safflclent 
to  replace  any  deficit  in  the  reserve  of  50 
per  cent,  of  the  premiums  caused  by  the  un- 
authorized use  of  such  reserve  for  other  pur- 
pose than  the  payment  of  losses,  the  action 
on  the  last-named  liability  to  be  instituted 
by  the  Auditor  of  State. 

Appellants  were  policy  holders  on  property 
in  Arkansas,  and  sustained  a  loss  before  the 
Insolvency  proceedings  were  instituted,  and 
they  instituted  an  action  at  law  against  said 
corporation  and  the  sureties  on  one  of  said 
bonds  to  recover  the  amount  of  their  said 
loss.  The  receiver  filed  a  petition  in  chan- 
cery court  praying  that  appellants  be  re- 
strained from  prosecuting  their  action 
against  the  sureties  on  said  bond,  and  the 
court  overruled  their  demurrer  to  the  peti- 
tion, and  rendered  a  decree  perpetually  re- 
straining them  from  prosecuting  said  action. 

The  petition  of  the  receiver  sets  forth  all 
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of  tbe  foregoing  facts,  and  In  addition  It  la 
alleged  therein  "that  the  only  aaaeta  of  any 
appreciable  valne  of  the  defendant  company 
la  the  liablUty  of  the  sureties  on  the  above- 
moitloned  bond,  and  that  the  total  amount 
of  claims  against  defendant  for  losses  ac- 
cmlng  under  policies  Issued  by  it,  and  filed 
in  this  cause  by  InterventlDn,  is  far  in  excess 
of  the  total  assets  of  said  defendant"    It  Is 
not  claimed  that  any  part  of  the  required  re- 
serve of  fifty  per  cent  was  ever  used  for  any 
other  purposes  than  the  payment  of  losses, 
or  that  there  exists  any  liability  on  the  bonds 
on  that  account     The  decision  of  the  case 
turns  on  the  qnestion  whether  the  liability 
of  the  sureties  on  tbe  statutory  bonds  to  hold- 
«r8  of  policies  on  property  in  Arkansas  for 
losses  is  an  asset  of  the  insolvent  corpora- 
tion which  passes  to  the  receirer,  and  wheth- 
er the  receiver  can  maintain  an  action  on 
tbe  bonds  to  enforce  such  liability.    The  lan- 
guage of  the  statute  hereinbefore  quoted  an- 
j        swers  both  questions  against  the  contention 
i         of  an>ellees.    Tbe  liability  on  the  bonds  is  to 
I         a  class  of  policy  holders  as  creditors,  and  is 
in  no  sense  an  asset  of  the  corporation.    The 
corporation   is   principal   in   tbe   bonds   and 
i         conli  never,  under  any  circumstances,  main- 
tain any  action  thereon,  either  for  itself,  its 
stockholders  or  any  creditor,  not  even  the 
special  class  of  creditors  for  whose  benefit 
i         the  bonds  were  given.    It  is  true  that  the  re- 
ceiver for  an  Insolvent  corporation  is  the 
!         representative  of  the  creditors  and  stock- 
holders  of  the  corporation  as  well  as  the  cor- 
poration itself,  but  only  to  the  extent  of  the 
I         assets  of  the  corporation,  and  not  for  the 
enforcement  of  collateral  liabilities  to  the 
oeditors.    Jones  v.  Harris,  117  S.  W.  1077; 
BaUey  v.  O'Neal,  122  8.  W.  503,    'While  the 
receiver  of  an   insolvent  corporation,"  says 
I         Mr.  High,  "is  thus  treated  as  the  representa- 
tive of  both  creditors  and  shareholders,  so 
far  as  any  beneficial  Interest  is  concerned, 
ret  for  the  purpose  of  determining  tbe  na- 
ture and  extent  of  his  title,  he  is  regarded 
as  representing  only  the  corporate  body  it- 
self, and  not  Its  creditors  or  shareholders, 
belDg  vested  by  law  with  the  estate  of  the 
corporation,  and  deriving  his  own  title  un- 
der and  through  it    For  purposes  of  litiga- 
tion, therefore,  he  takes  only  the  rights  of 
tbe  corporation,  such  as  could  be  asserted  in 
its  own  name,  and  upon  that  basis  only  can 
he  litigate  for  the  benefit  of  either  sharehold- 
er or  creditors  except  when  acts  have  tteen 
done  In  fraud  of  the  rights  of  the  latter,  but 
whidi  are  valid  as  against  the  corporation 
itself,  in  which  case  he  holds  adversely  to 
the  corporation."    High  on  Receivers,  i  315. 

There  is  a  distinction  between  this  case 
and  Jones  v.  Harris,  supra,  where  the  re- 
ceiver and  the  president  of  an  insolvent  bank- 
ing corporation  sought  to  enjoin  creditors 
frMii  enforcing  the  statutory  liability  of  the 
presldait  and  secretary  on  account  of  their 
fallare  to  file  the  annual  statement  required 
by  stattite.    There,  the  liability  of  those  of- 


ficers to  creditors  was  an  unlimited  one, 
wlillst  In  the  present  case  the  liability  la 
limited  to  tbe  amotmt  of  the  bond.  But  this 
distinction  does  not  operate  to  tbe  advan- 
tage of  the  receiver  in  his  assertion  of  the 
right  to  enforce  liability  on  the  l>ond  for  the 
benefit  of  creditors.  Where  tbe  liability  is 
limited,  as  in  the  present  case,  to  a  certain 
amount  and  to  a  certain  class  of  creditors, 
the  sureties  on  the  bond,  or  those  creditors 
who  are  entitled  to  share  in  the  amount  to 
be  recovered  on  the  bond,  might  insist  that 
the  liability  be  enforced  in  a  court  of  equity 
where  a  multiplicity  of  suits  could  be  avoid- 
ed, and  the  amotmt  to  be  recovered  could  be 
distributed  among  those  entitled  to  share. 
Homor  v.  Henning,  83  U.  S.  228,  23  Tm  Kd. 
879.  Bat  this  is  of  no  concern  to  the  receiv- 
er, who  in  no  event  can  enforce  the  liability 
nor  be  a  necessary  party  to  the  suit  to  en- 
force It  In  Bailey  v.  O'Neal,  supra,  we  held 
that  an  action  against  tbe  directors  of  an  in- 
solvent corporation  for  intentional  n^lect 
to  perform  the  duties  required  of  them  by 
statute  could  be  maintained  by  creditors  of 
the  corporation.  It  was  insisted  by  the  de- 
fendants in  that  case  that  the  action  could 
be  maintained  only  by  the  receiver  of  the 
corporation. 

The  only  decision  of  this  court  which 
would  appear  to  be  in  any  degree  against  the 
conclusion  now  expressed  is  In  the  case  of 
Com  V.  Skillem,  76  Ark.  148,  87  8.  W.  142, 
where,  under  a  statute  prescribing  that  "if 
the  capital  stock  of  any  such  corporation  shall 
be  withdrawn  and  refunded  to  tbe  stockhold- 
ers be/tore  the  payment  of  all  the  debts  of  the 
corporation  for  which  such  stock  would  have 
been  liable,  the  stockholders  of  such  corpora- 
tion shall  be  liable  to  any  creditor  of  such  cor- 
poration, in  an  action  founded  on  this  statute, 
to  the  amount  of  the  sum  refunded  to  them 
respectively"  (Klrby's  Dig.  i  861),  a  receiver 
was  permitted  to  sue  for  capital  improperly 
withdrawn  by  stockholders.  The  effect  of 
that  decision  was  to  hold  tbe  capital  wrong- 
fully withdrawn  to  be  assets  of  tbe  corpora- 
tion. Tbe  distinction  between  the  two  classes 
of  cases  is  quite  clear.  High  on  Receivers, 
f  g  315,  320,  321 ;  Minnesota  Thresher  H.  Go. 
V.  Langdon,  44  Minn.  37,  46  N.  W.  310; 
Minneapolis  Baseball  Co.  v.  City  Bank,  66 
Minn.  441,  69  N.  W.  331,  38  I*  R.  A.  415. 
The  decision  in  Com  y.  Skillem,  supra,  lias 
no  controlling  force  in  the  present  case,  for 
here  the  liability  of  the  sureties  on  the  bond 
is  purely  collateral,  and,  as  has  already  been 
stated.  In  no  sense  an  asset  of  tbe  corpora- 
tion. The  conclusion  we  reach  is  in  accord 
with  the  weight  of  authority.  Runner  v. 
Dwlggins,  147  Ind.  238,  46  N.  B.  580,  36  L. 
R.  A.  645;  Colton  v.  Mayer,  90  Md.  711.  45 
AU.  874,  47  L.  R.  A.  617,  78  Am.  St  Rep. 
456;  Jacobson  v.  Allen  (C.  C.)  12  Fed.  454; 
Famsworth  v.  Wood,  91  N.  T.  808;  Atty. 
Gen.  V.  Atl.  Mut  L.  Ins.  Co.,  100  N.  Y.  279, 
3  N.  E.  193;  Wlncock  v.  Turpin,  96  111.  135; 
Young  V.   Stevenson,  180  111.  608,  54  N.  B. 
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682,  72  Am.  St.  Rep.  236 ;  MlnneapoliB  Base- 
ball C4X  T.  City  Bank,  66  Minn.  441,  69  N.  W. 
831,  38  li.  R.  A.  415;  Fourth  Nat  Bank  v. 
Frandtlyn,  120  U.  S.  747,  7  Sup.  Ct.  767,  EO 
L.  Ed.  826 ;  Parker  y.  Carolina  Savings  Bank, 
63  S.  a  683.  31  S.  B.  678,  69  Am.  St  Rep. 
888. 

The  Supreme  Court  of  Indiana,  In  Runner 
V.  Dwlgglns,  supra,  states  the  correct  rule, 
we  think,  as  follows :  "Neither  a  receiver,  an 
assignee  In  bankruptcy,  nor  an  assignee  un- 
der a  voluntary  general  assignment  for  the 
benefit  of  creditors,  each  of  whom  repre- 
sents creditors  as  well  as  the  Insolvent  ac- 
quires any  right  to  enforce  a  collateral  ob- 
ligation given  to  a  creditor  or  to  a  body  of 
creditors  by  a  third  person  for  the  payment 
of  the  debts  of  the  insolvent."  Precisely  the 
same  language  was  used  by  Judge  Wallace  In 
his  opinion  in  Jacobson  v.  Allen,  supra. 

In  Minneapolis  Baseball  Co.  v.  City  Bank, 
supra,  the  court  said:  "The  right  of  the  re- 
ceiver, representing  the  creditors,  to  recover 
the  capital  so  given  away  rests  npon  the 
same  basis  as  does  his  right  to  recover  any 
other  property  disposed  of  by  the  corporation 
in  fraud  of  creditors.  But  there,  is  no  anal- 
ogy between  such  an  action  by  the  receiver 
to  reclaim  assets  at  one  time  belonging  to 
the  corporation,  which  it  has  fraudulently 
transferred,  and  an  action  to  enforce  the  in- 
dividual or  double  liability  of  the  stockhold- 
er for  the  debts  of  the  corporation.  Such 
liability  sustains  the  relation  of  surety  for 
the  debts  of  the  corporation ;  hence,  from  Its 
very  nature,  it  is  not  and  never  can  be,  an 
asset  of  the  corporation." 

Learned  counsel  for  appellee  rely  mainly  up- 
on B.  &  A.  R.  Co.  V.  Mercantile  Trust  &  Dep. 
Co..  82  Md.  536,  34  AU.  778,  which  is  claimed 
to  be  an  analogous  one  in  favor  of  their  con- 
tention as  to  the  right  of  the  receiver  to  sue 
on  a  collateral  obligation  for  the  benefit  of 
creditors.  That  case  is,  however,  totally  dif- 
ferent from  this.  There,  the  company  had, 
whether  as  a  voluntary  act  or  in  compliance 
with  a  statutory  requirement  the  court  found 
it  necessary  to  determine,  placed  In  the  hands 
of  the  Treasurer  of  State  guaranty  funds  for 
the  benefit  of  policy  holders,  and  a  court  of 
equity  ordered  the  State  Treasurer  to  sur- 
render these  funds  to  the  receiver  for  dis- 
tribution among  the  creditors.  The  funds  in 
question,  though  deposited  as  a  guaranty 
fund  to  creditors,  were  nevertheless  an  asset 
of  the  corporation,  and  were  properly  placed 
in  the  hands  of  the  receiver  for  distribution 
among  the  creditors  found  to  be  entitled 
thereto.  The  ground  of  that  decision  Is  that 
the  deposit  was  an  asset  of  the  corporation 
and  a  trust  fund  for  the  benefit  of  creditors, 
and  therefore  the  proper  subject  of  equitable 
control  and  distribution.  No  analogy  exists 
between  that  case  and  the  present  one. 

As  we  have  already  mentioned  there  Is  no 
allegation  of  any  improper  use  of  any  of  the 


reserve  of  50  per  cent  at  the  premiums,  so- 
as  to  confer  a  right  of  action  on  the  bonds  in 
that  regard.  But  if  tltat  were  allied,  and 
if  it  be  conceded  that  the  receiver  8ncoeed» 
to  the  right  of  action  conferred  by  statute 
upon  the  Auditor  of  State  for  the  recovery  of 
a  sum  sufildMit  to  restore  the  reserve,  still 
that  would  not  give  the  receiver  the  right  to 
recover  and  distribute  the  full  amount  of  the 
bonds.  He  could  only  recover  the  sum  nec- 
essary to  restore  the  Improperly  depleted  re- 
serve. We  conclude,  therefore,  that  the  de- 
cree of  the  chancellor  is  erroneous,  so  It  is 
reversed  and  the  petition  of  the  receiver  1» 
dismissed. 


INDUSTRIAL   MDT.   INDEMNITY   CO.    r, 

ARMSTRONG. 

(Supreme  Court  of  Arkansas.    Jan.  3,' 1910.) 

1.  Appeal  and  Ebbob  (§  295*)— Resebvatiox 
OP  QtTEBTioN  Below  —  Motion  fob  New 
Tbial. 

As  the  error  in  making  a  Judgment  Inclnde 
the  penalty  and  attomey'g  fee  appeared  in  the 
judgment  itself,  motion  for  new  trial  was  un- 
necessary to  bring  It  to  the  attention  of  the  ap- 
pellate court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1704 ;   Dec.  Dig.  f  205.*1 

2.  Insubarce  ({  666*)  —  AonoNB— Recovrbt 
OP  Penalty  and  Attobnet's  Fees. 

Where  plaintiff  in  an  action  against  an  in- 
sarance  company  did  not  recover  the  full  amount 
demanded,  It  was  error  to  add  a  penalty  and  at- 
torney's fees  to  the  judgment 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dea  Dig.  {  666.*] 

Appeal  from  Circuit  Court  Garland  Coun- 
ty;  W.  H.  Evans,  Judge; 

Action  by  Bettle  Armstrong  against  the  In- 
dustrial Mutual  Indemnity  Company.  Front 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  judgment  rendered. 

Appellee  sued  appellant  in  justice  court  on 
certain  accident  insurance  policies.  In  her 
complaint  she  asked  for  Judgment  for  170 
and  interest  also  (10  per  week  during  con- 
tinuance of  disability,  and  for  12  per  cent 
penalty  and  attorney's  fees.  She  obtained 
judgment  in  the  justice  court  And  on  ap- 
peal by  appellant  to  the  circuit  court  appel- 
lee again  obtained  judgment  in  the  sum 
of  $30,  and  also  12  per  cent  penalties  and 
$15  for  an  attorney's  fee.  Appellant  moved 
to  modify  this  judgment  by  eliminating  the 
amount  recovered  as  penalty  and  attorney's 
fee.  The  court  overruled  the  motion  and 
judgment  was  entered  tor  the  $30  and  for 
the  penalty  and  attorney's  fee.  Appellant 
appeals  from  that  part  of  the  Judgment  for 
the  penalty  and  attorney's  fee.  The  amount 
demanded  of  the  company  was  $70  and  $10 
per  week  during  the  continuance  of  her  dis- 
ability.   The  Jury  returned  a  verdict  for  $30. 

Jas.  E.  Hogue  and  Calom  T.  Cotham,  for 
appellant    R.  O.  Davles,  for  appellee. 
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WOOD,  J.  (after  stating  the  facts  as 
•bOTe).  Tlie  court  erred  In  rendering  Jadg- 
ment  for  the  penalty  and  attomey's  fee. 
The  error  appeared  In  the  Judgment  A  mo- 
tion for  new  trial  was  therefore  unnecessary 
to  bring  tt  to  the  attention  of  this  court 
Gates  T.  School  District  5?  Ark.  870,  21  S. 
W.  IWO,  38  Am.  St  Rep.  249;  Norman  ▼. 
rife,  61  Ark.  83,  31  S.  W.  740, 

The  question  here  involved  Is  ruled  by  the 
decision  of  tUs  court  in  the  recent  case  of 
Pacific  Mutual  Life  Ins.  Co.  v.  Carter,  123 
8.  W.  884.  The  Judgment  for  penalty  and 
attorney's  fee  is  reversed.  Judgment  is  en- 
tered  here  for  appellee,  in  the  sum  of  |30, 
and  appellee  will  pay  the  costs  of  this  ap- 
peal. 


KINO  V.  BLACK. 
(Sapreme  Court  of  Arkansas.    Dec.  18,  1909.) 

L  Appsai,   AlfD   Ebbob   (I   1002*)— RXTBW— 

CoNFUcnNo  Evidence. 

Where  the  Jury  under  proper  instructionB 
futea  ni>on  coimictlng  evidence,  their  verdict 
u  condiuiTe. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3935;  Dec.  Dig.  |  1002.*] 

2.  Apfeai.  and  Ebbob  ({  289*)— Pbiseitia- 
noif  of  Gbounds  or  Review— Monoirs  ros 
New  T*iai.. 

Error  in  excluding  evidence  cannot  be  oon- 
ridered  where  tlie  exclnrion  is  not  made  a 
(mud  of  m»ti<m  for  new  trial. 

[Ed.  Note. — ^E^r  other  cases,  gee  Appeal  and 
Error,  Cent  Dig.  1 1681 ;  Dec.  Dig.  1 288.*] 

3.  Afpbai.  and  Ebbob  (|  689*)  —  Recobd  — 
Tbakscbift. 

Error  in  giving  an  Instmctlon  will  not  be 
foiisidered  where  the  transcript  does  not  show 
thai  it  was  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2828,  2830;    Dec.  Dig.  I 

4.  BEPUVIir  (I  91*)— TBIAI/— iKSTBUCnONS, 

In  replevin  to  recover  a  male,  where  it 
vu  ifaown  that  he  was  sold  hy  plaintiff  upon 
the  condition  that  the  title  remain  in  him  until 
tke  purchase  price  vas  paid,  and  plaintiff*! 
right  to  recover  was  denied  only  upon  the 
(nond  tliat  the  purchase  price  had  been  paid, 
the  qneition  of  payment  was  In  issue  in  the 
cue,  and  it  was  not  error  to  instruct  that.  If 
there  was  anything  due  on  the  mule,  Ute  verdict 
moat  be  for  plalntifl. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  H  334,  356;    DecTbig.  t  81.*] 

Appeal  from  Circuit  Court  Lafayette  Coun- 
ty; Jacob  M.  Carter,  Judge. 

Action  by  Dick  Black  against  Danid  War- 
(eo.  In  which  P.  L.  King  interpleaded,  and, 
va  the  death  of  Daniel  Warren  pending  the 
nit  was  appointed  administrator  ad  litem 
for.  blm.  From  a  Judgment  for  plaintiff, 
King  appealed.     Affirmed. 

D.  L,  King,  for  appellant  Warren  ft 
Smitti,  for  appdlee. 

HABT,  J.  Dick  Black  brought  suit  In  re- 
9lerln  in  a  Justice  of  the  peace  court  against 
Diniel  Warren  to  recover  possession  of  an 


Iron  gray  mule,  valued  at  190.  The  plaintiff 
gave  bond  as  required  by  the  statute,  and 
the  sheriff  took  charge  of  the  mule.  There- 
upon the  defendant  gave  a  cross-bond,  and 
regained  possession  of  the  mule.  D.  L. 
King  Interpleaded  for  the  mule.  -A  trial  was 
had,  which  resulted  in  a  verdict  and  Judg- 
ment for  the  interpleader.  The  plaintiff  ap- 
pealed to  the  circuit  court  In  the  circuit 
court  the  death  of  Daniel  Warren  was  sug- 
gested and  admitted.  D.  L.  King  was  ap- 
pointed administrator  ad  litem,  and  the  suit 
revised  in  his  name  as  such  administrator. 

The  trial  in  the  circuit  court  resulted  in 
a  verdict  for  the  plaintiff  In  the  sum  of  (50. 
E^om  the  Judgment  rendered  on  the  verdict 
an  appeal  has  been  taken  to  this  court  The 
principal  contention  of  appellant  is  that  the 
verdict  is  not  supported  by  the  evidence. 
The  undisputed  facts  show  that  Dick  Black 
sold  the  mule  In  controversy  to  Daniel  War- 
ren with  the  understanding  that  the  title 
was  not  to  pass  to  Warren  until  he  had 
paid  for  it  The  sale  was  made  in  January, 
1904,  and  during  that  year  Warren  traded  at 
the  store  of  Black.  Some  time  In  the  fall 
Warren  delivered  to  Black  five  bales  of  cot- 
ton. The  testimony  of  appellant  tends  to 
show  that  the  cotton  was  received  by  Black 
as  payment  In  full  both  of  his  account  and 
of  the  purchase  price  of  the  mule.  The  tes- 
timony of  appellee  tends  to  show  that  the  cot- 
ton was  delivered  to  him  to  be  held  for  a  raise 
in  price,  and  that  when  sold,  the  proceeds 
were  to  be  applied  first  to  the  payment  of 
Warren's  store  accoimt ;  that  the  five  bales 
of  cotton  were  small,  and  that  when  sold, 
they  were  hardly  sufficient  to  pay  the  store 
account  of  Warren ;  that  it  was  agreed  that 
the  proceeds  of  the  cotton  should  be  applied 
to  the  payment  of  the  store  account;  that 
Warren  was  given  permission  to  retain  the 
possession  of  the  mule  for  another  year. 
D.  L.  King  claimed  the  possession  of  the 
mule  by  virtue  of  a  mortgage  executed  to 
him  by  Warren.  The  Jury  under  proper  In- 
structions of  the  court  have  passed  upon 
this  conflict  In  the  evidence,  and  their  ver- 
dict is  conclusive  upon  us. 

Counsel  for  appellants  also  lely  for-  a  re- 
versal upon  the  failure  of  the  court  to  allow 
Abble  Warren,  the  widow  of  Daniel  Warren, 
deceased,  to  testify,  but  he  did  not  embody 
his  objection  to  the  ruling  of  the  court  in 
his  motion  for  a  new  trial,  and  under  the 
settled  rules  of  the  court  it  cannot  be  con- 
sidered on  appeal.  Eirror  in  excluding  evi- 
dence is  waived  by  failure  to  make  the  ex- 
clusion a  ground  of  motion  for  new  trial. 
St  L.,  I.  M.  &  So.  Ry.  Co.  V.  Deshong,  63 
Ark.  443,  38  S.  W.  260;  Ince  v.  State,  77 
Ark.  418,  88  8.  W.  818;  Glbbs  v.  Dickson, 
33  Ark.  107. 

One  of  the  appellant's  grounds  for  a  nen' 
trial  is  "because  the  court  erred  in  giving 
instruction  requested  by  the  plaintiff,  that 
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if  there  tras  anything  due  on  the  mule,  tbey 
must  find  for  the  plaintiff."  The  objection 
is  not  well  taken  because  the  transcript  does 
not  show  that  any  Instruction  was  given  at 
the  request  of  the  plaintiff.  Besides,  there 
was  no  error  In  it  The  undisputed  evidence 
shows  that  the  mule  was  sold  by  Black  to 
Warren  with  the  distinct  understanding  that 
the  title  should  remain  in  the  vendor  until 
the  purchase  price  was  paid;  and  that  the 
only  ground  upon  which  plaintiffs  right  of 
recovery  was  sought  to  be  defeated  was  that 
Warren  had  paid  for  the  mule  by  delivering 
to  Black  certain  bales  of  cotton.  The  ques- 
tion as  to  the  payment  of  the  purchase  price 
of  the  mule  was  the  only  disputed  Issue  of 
fact;  hence  there  was  no  error  in  giving  the 
instruction.  Faisst  v.  Waldo,  67  Ark.  270, 
21  S.  W.  436;  Black  v.  Roberson,  87  Ark. 
641,  112  S.  W.  402. 

We  find  no  error  in  the  record,  and  the 
Judgment  will  be  affirmed. 


SCHOOL  DIST.  NO.  4  v.   SCHOOL  DIST. 

NO.  84. 
(Supreme  Court  of  Arkansas.     Jan.  8,   1910.) 

1.  Schools  and  School  Distbicts  (J  102*)— 
Public  Schools— Taxation— Statutes. 

Where  a  county  court,  as  empowered  by 
Kirby's  Dig.  if  763&-7644,  transferred  the  chil- 
dren and  school  tax  of  J.  from  one  district  to 
another,  this  did  not  effect  a  transfer  of  the 
land  of  J.,  since  this  would  amount  to  a  change 
in  the  boundaries  of  the  districts,  a  thing  ac- 
complished by  an  entirely  different  proceeding 
provided  for  by  Kirby's  Dig.  ig  754(>-7544,  so 
that  the  school  tax  on  the  ])roperty  of  a  rail- 
road which  subsequently  acquired  a  right  of  way 
and  built  its  road  across  the  land  of  J.  belonged 
to  the  district  in  which  the  land  was  physically 
located,  and  an  order  of  the  county  court  trans- 
ferring Buch  tax  to  the  other  district  would  be 
void. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  i  102.»] 

2.  Schools  and  School  Districts  ({  107*)— 
Taxes— Injunction. 

Equity  may  restrain  the  illegal  collection 
of  school  taxes  under  such  void  order,  since,  if 
the  tax  was  paid  over  and  spent,  the  district 
to  which  it  properly  belonged  would  be  remedi- 
less. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  f  255;  Dec.  Dig. 
{  107.»] 

3.  Taxation  (8  145*)— LiABitrrr  of  Pebsonb 
and  Pbopebtt—Bailboads— Right  or  Wat 

AND  TBACTS. 

Although  a  railroad  company  acquires  only 
an  easement  over  land,  the  fee  remaining  in  the 
original  owner^  the  two  property  rights  are  sep- 
arate and  distinct,  and  are  separately  taxed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  252;    Dec.  Dig.  g  145.*] 

Appeal  from  Boone  Chancery  Court ;  T.  H. 
Humphreys,  Chancellor. 

Suit  by  School  District  No.  84  against 
School  District  No.  4.  From  a  decree  for 
plaintiff,  defendant  appeals.    Affirmed. 

J.  W.  Story,  for  appellant  Guy  L.  Trim- 
ble, for  appellee. 


Mcculloch,  C.  J.  This  is  a  controversy 
between  two  school  districts  of  Boone  coun- 
ty, No.  84  and  No.  4,  over  the  district  BCtao<d 
tax  assessed  against  the  St  Louis,  Iron 
Mountain  Railway  Company  on  its  roadbed 
and  right  of  way  located  within  the  terri- 
torial boundaries  of  the  first-mentioned  dis- 
trict J.  C.  Jones  resided  within  the  bounds 
of  District  No.  84,  and  owned  a  tract  of 
land  therein.  During  the  year  1898,  be  ob- 
tained an  order  of  the  county  court  for  edu- 
cational purposes  transferring'  his  cbUdren 
and  district  school  tax  to  District  No.  4, 
which  was  an  adjoining  district  Subse- 
quently the  railway  company  constructed  its 
railroad  through  district  No.  84,  and  over 
and  through  Jones'  land,  after  having  con- 
demned and  paid  for  a  right  of  way  over 
the  land.  In  1908  the  county  court  made 
an  order  reciting  the  former  order  transfer- 
ring Jones'  children  and  school  tax  to  Dis- 
trict No.  4,  and  directed  that  the  school  tax 
assessed  in  District  No.  84  against  the  rail- 
road property  be  changed  to  the  other  dis- 
trict and  paid  over  to  the  use  of  the  other 
district  District  No.  84  instituted  the  pres- 
ent action  in  the  chancery  court  to  restrain 
the  enforcement  of  the  order  of  the  county 
court  and  the  consequent  diversion  of  the 
school  tax  belonging  to  that  district  The 
court  rendered  a  decree  in  favor  of  i^aintilT, 
and  defendant  appealed. 

The  ^ect  of  the  first  order  of  the  county 
court  was  merely  to  transfer  the  children  of 
Jones  and  his  district  school  tax  to  an  ad- 
Joining  district  for  educational  purposes. 
Kirby's  Dig.  g§  7639-7644.  The  order  did 
not  have  the  effect  of  transferring  the  land 
owned  by  Jones  from  one  district  to  another, 
nor  of  changing  the  boundary  lines  of  the 
district  so  as  to  exclude  It  from  the  otA  dis- 
trict and  include  it  In  ibe  new.  A  totally 
different  method  of  procedure  is  provided  by 
statute  in  case  of  proposed  changes  In  tbe 
boundaries  of  school  districts.  Kirby's  Dig. 
{§  7540,  7544.  Any  change  in  the  ownership 
of  the  property  taxed  released  the  school 
tax  levied  thereon  from  tbe  further  (dera- 
tion of  tbe  court  order  transferring  Jones' 
children  and  school  taxes  to  another  district, 
and  left  It  free  to  be  assessed  in  the  school 
district  wherein  It  was  situated.  Though  the 
railway  company  acquired  only  an  easement 
over  the  land,  the  fee  remaining  In  the  orig< 
Inal  owner,  the  prc^>erty  rights  of  the  rail- 
way company  were  separate  and  distinct 
from  the  owner  of  the  fee,  and  are  separate- 
ly taxed.  The  assessment  for  taxation  of 
the  property  rights  of  the  railway  company 
In  School  District  No.  84  was  not  affected  by 
the  prior  transfer  of  Jones'  school  tax,  levied 
on  the  land  out  of  which  tbe  railway  com- 
pany's easement  was  carved.  It  follows 
therefore,  that  the  school  tax  of  the  railway 
company  was  properly  assessed  In  District 
No.  84,  and  the  order  of  the  county   court 
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changing  It  to  the  other  district  was  void. 

We  are  also  of  the  opinion  that  a  conrt  of 
equity  had  jarlsdlction  to  restrain  the  Ille- 
gal diTerslon  of  the  sdtool  tax.  If  the  tax 
should,  pursuant  to  the  void  order  of  the 
county  court,  be  paid  over  to  the  credit  of 
the  other  district  and  spent,  the  district  to 
which  It  properly  belonged  would  be  remedi- 
less.  The  remedy  at  law  is  not  complete, 
and  a  court  of  eqnlty  should  Interfere  to 
give  appropriate  relief. 

The  decree  is  affirmed. 


ST.  LOUIS  SOUTHWESTERN  BT.  CO.  t. 

BUBDG. 
(Snpreme  Orart  of  Arkansas.     Jan.  8,  1910.) 

1.  Masteb  and  Sebvakt  (§  279*)— Masteb'b 

LlABIUTT    FOB    IRJUBIES  TO    SKBVAN'T— AO- 

Tions  —  Evidence  —  Weight  and  Sum- 

OENCT. 

In  an  action  for  -injuries  to  a  railroad  car 
carpenter  from  the  act  of  a  fdlow  servant  in 
allowing  a  brake  jdate  to  fall  upon  him,  evidence 
held  to  sustain  a  finding  that  the  fellow  serv- 
ant was  negligent. 

rEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  979;  Dec.  Dig.  §  279.*] 

2.  Hastkb  and  Sebvant  (f  281*)— •Mabteb's 

LlABIUTT    FOB    INJUKIES    TO    SEBVANT— AC- 
TIONS —  Evidence  —  Weight  and  Sum- 

CIENCT. 

In  an  action  for  injniies  to  a  railroad  car 
carpenter  from  the  act  of  a  fellow  servant  in  al- 
lowmg  a  brake  plate  to  fall  upon  him,  evidence 
htld  to  Bustain  a  finding  that  he  was  not  negli- 
^nt  himself. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  987 ;   Dec  Dig.  i  281.*] 

3.  Masteb  and  Sebvant  (J  291*)— Mabteb's 

LlABIUTT    FOB    INJUBIEB  TO    SEBVANT— AC- 
TIONS—INBTBUCTIONS. 

In  an  action  for  injuries  to  a  railroad  car 
(^reenter,  the  court  properly  Instructed  that,  as 
pbintilf  alleged  he  was  injured  by  the  negligence 
of  a  fellow  woikman  in  permitting  a  brake  plate 
to  fall  upon  him,  in  oraer  to  recover,  he  must 
prove  by  a  preponderance  of  the  evidence  that 
his  injury  was  caused  by  the  negligence  of  the 
Mlow  workman  in  the  manner  alleged. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fi  1136,  1137 ;  Dec.  Dig.  { 

a>i.*j 

4.  lUnsB'  and  Sebvant  (|  296*)— Mabteb's 

llABIUrr  FOB  INJTJBIEB  TO   SEBVANT  —  AO- 
TIORS— INBTBUCTIONB. 

In  an  action  for  injuries  to  a  railroad  car 
nupenter,  alleged  to  have  been  caused  by  the 
negliiKnce  of  a  fellow  servant,  the  court  prop- 
eAj  instructed  that  it  was  the  duty  of  an  em- 
pl«7(  to  ezeiciae  ordinary  care  in  the  perform- 
uoe  of  Ills  woik ;  and,  if  his  failure  to  do  so 
eontribated  in  any  degree  to  an  injuiy  to  hlm- 
•elf,  be  cannot  recover  therefor,  even  though  the 
DMSter  or  fellow  servant  were  negligent. 

[M.  Note.— For  other  cases,  see  Master  and 
Semnt,  Cent  Dig.  If  1180. 1181 ;  Dec.  Dig.  f 

&  Mabtbb  AND  Sebvant  (8  296*)— Mabteb's 

LUBIUTT  FOB  INJT7BIES  TO   SeBVANT  —  AC- 

noNB— Instbuctionb. 

Id  an  action  for  injuries  to  a  lailfoad  car 

cupenter  alleged  to  have  been  caused  b^  the 

sepigenoe  of  a   fellow   servant  In  allowing  a 

kiake  jdata  to  fiill  upon  him.  It  was  proper  to 


instruct  that  if  a  preponderance  of  the  evidence 
showed  that  plaintiff,  in  assisting  his  fellow 
worker  to  take  from  the  car  the  iron  brake  plate, 
did  not  exercise  ordinary  prudence  and  care  un- 
der the  circumstances,  and  his  want  of  care  con- 
tributed to  his  injury,  then  the  verdict  should 
be  for  defendant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1181 ;  Dec.  Dig.  {  296.*] 

6.  Mabteb  and  Sebvant  ({  229*)— Mabteb'b 

LlABrLITT  FOB  INJUBIES  TO   SeBVANT— AO- 

TiONB— Inbtbuctions— "Contbibdtobx  Nbo- 

UOENCE." 

In  an  action  for  injuries  to  a  railroad  car 
carpenter,  an  instruction  defining  contributory 
negligence  as  the  want  of  ordinary  care  on  the 
part  of  the  party  injured,  or  the  want  of  such 
care  as  an  ordinarily  prudent  person  would 
have  exercised  under  similar  circumstances,  was 
proper. 

[Ed.  Xote.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  674,  683;  Dec.  Dig.  f 
229.*] 

7.  Mabteb  and  Sebvant  (g  216*) — Mabteb's 
Liability  fob  Injubieb  to  Sebvant— Fkl- 
ix>w  Sebvants— Common  Law. 

Under  the  common  law,  a  master  was  not 
resiM>nsibIe  for  injuries  to  a  servant  caused  by 
the  negligence  of  a  fellow  servant;  this  being 
considered  one  of  the  risks  incident  to  the  serv- 
ice, and  assumed  by  the  servant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  567;   Dec.  Dig.  {  21&*] 

&  Mabteb  and  Sebvant  ({  216*)  —  Feixow 
Servant  Bulk— Assumption  of  Risk. 
Under  Acta  March  8,  1907  (Acts  1907,  p. 
162)  {  1,  making  railroads  liable  for  injury  to 
servants,  caused  by  negligence  of  fellow  serv- 
ants, the  same  as  if  the  negligence  was  the  act 
of  the  master,  a  servant  of  a  railroad  company 
does  not  assume  the  risk  of  injury  from  the 
negli^nce  of  a  fellow  servant,  since  it  cannot 
be  said  tlut  he  assumes  the  risk  of  injury  from 
negligent  acts  of  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  567;  Dec.  Dig.  i  216.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; Antonio  B.  Grace,  Judge. 

Action  by  John  M._  C.  Bnrdg  against  the 
St.  Louis  Southwestern  Railway  Company. 
Judgment  for  plaintiff  and  defendant  ap- 
peals.   Affirmed. 

S.  H.  West  and  Bridges,  Wooldrldge  A 
Oantt,  for  appellant 

FRAUENTHAL,  J.  J.  M.  C.  Bnrdg,  the 
plaintiff  below,  instituted  this  suit  against 
the  St.  Louis.  Southwestern  Railway  Compa- 
ny to  recover  damages  for  injuries  which  he 
alleged  that  he  received  while  in  the  employ- 
ment of  the  defendant  as  a  car  carpenter. 
On  October  24,  1907,  plaintiff  was  In  the  em- 
ploy of  the  defendant  as  a  car  carpenter, 
and  was  engaged  in  the  duty  of  taking  a 
brake  rod  off  of  a  box  car  for  the  purpose  of 
repairing  the  car.  Another  employ^  of  the  de- 
fendant was  at  the  time  engaged  at  work  on 
the  top  of  the  car  in  loosening  a  heavy  iron 
brake  plate  which  incased  the  brake  rod. 
The  plaintiff  was  on  the  ground,  and  In  the 
performance  of  his  work  was  lifting  the 
brake  rod  out  of  a  socket  so  as  to  lower  It, 
when,  as  plaintiff  alleged,  the  employ^  on 
the  top  of  the  car  negligently  and  carelessly 
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suffered  and  permitted  the  brake  plate  to 
drop  or  Bllde  down  the  brake  rod  from  the 
top  of  the  car  upon  the  plaintiff's  right  hand, 
and  thereby  breaking,  wounding,  and  perma- 
nently disabling  his  hand.  The  defendant 
admitted  the  employment  of  the  plaintiff,  but 
denied  all  other  allegations  of  the  complaint, 
and  pleaded  contributory  negligence  and  as- 
sumed risk  on  the  part  of  the  plaintiff  as  a 
defense  to  his  recovery.  The  evidence  on 
the  part  of  the  plaintiff  tended  to  prove  that 
the  end  of  the  box  car  bad  been  knocked  out, 
and  that  the  plaintiff  and  his  fellow  servant 
were  engaged  in  removing  the  brake  rod. 
This  rod  was  Incased  in  the  brake  plate  at 
the  top  of  the  car,  and  this  plate  was  fas- 
tened to  the  car  with  screws ;  and,  when  the 
plate  was  entirely  loosened,  it  would  slide 
down  the  rod.  The  employ^  on  top  of  the 
car  had  loosened  the  plate  from  the  car  by 
removing  the  screws,  and  was  holding  the 
plate  against  the  side  of  the  car,  while  the 
plaintiff  on  the  ground  took  hold  of  the  low- 
er end  of  the  brake  rod  and  was  raising  it 
out  of  the  socket.  The  employe  on  the  top 
of  the  car  let  the  Iron  plate  drop  or  slide 
down  on  the  plaintiff  while  he  was  thus 
raising  the  rod.  He  gave  no  warning  of  let- 
ting the  plate  drop,  and  at  the  time  the 
plaintiff  was  looking  down  while  engaged  in 
the  duty  of  raising  the  rod,  and  did  not  see 
the  plate  as  it  fell.  From  the  facts  and  cir- 
cumstances detailed  we  are  of  the  opinion 
that  the  evidence  is  sufficient  to  sustain  a 
finding  that  the  fellow  servant  was  negligent 
In  permitting  or  causing  the  brake  plate  to 
fall  upon  the  plaintiff,  and  that  at  the  time 
the  plaintiff  was  in  the  exercise  of  due  care. 
The  court  amongst  other  instructions  gave 
to  the  Jury  the  following:  "The  fact  that  the 
plaintiff  was  Injured  ts  not,  within  itself, 
sufficient  to  enable  him  to  recover;  but  he 
must  prove  that  his  Injury  was  caused  by 
the  negligence  of  some  employe  of  defend- 
ant company.  There  is  no  presumption  of 
negligence  against  defendant  in  this  case  and 
the  plaintiff,  before  he  is  entitled  to  recover, 
must  prove  by  a  preponderance  of  the  evi- 
dence that  his  Injury  was  caused  by  the  neg- 
ligence of  his  fellow  workman,  and  that  but 
for  such  negligence  his  injuries  would  not 
have  occurred."  And  at  the  request  of  the 
defendant  the  court  gave  the  following  In- 
structions: "(9)  It  is  alleged  In  the  com- 
plaint that  plaintiff  was  injured  by  the  care- 
lessness and  negligence  of  his  fellow  work- 
man in  permitting  an  iron  brake  plate  to 
drop  and  fall  upon  plaintiff,  so  plaintiff  must 
prove  by  a  preponderance  of  the  evidence 
that  bis  injury  was  caused  by  the  negligence 
of  his  fellow  workman  in  permitting  said 
iron  brake  plate  to  fall  and  injure  plaintiff; 
and,  if  he  fails  to  do  this,  then  he  is  not  enti- 
tled to  recover,  and  your  verdict  should  be 
for  the  defendant  (10)  It  Is  the  duty  of 
an  employe  to  exercise  ordinary  and  usual 
care  in  the  performance  of  his  work;  and. 
If  he  did  not  do  so,  and  want  of  care  oim- 


trlbuted,  in  any  degree,  to  the  Injury  to  him- 
self, then  he  Is  guilty  of  contributory  neg- 
ligence, and  cannot  recover  in  such  case  even 
though  the  master  or  a  fellow  servant  were 
negligent  in  causing  the  alleged  injury.  If 
you  find  from  a  preponderance  of  the  evidence 
that  plaintiff  In  assisting  his  fellow  worker 
to  take  from  the  car  the  iron  brake  plate, 
and  in  doing  so  he  did  not  exercise  what  was 
ordinary  prudence  and  care  under  the  cir- 
cumstances, and  that  his  want  of  care  con- 
tributed to  the  happening  of  plaintiff's  al- 
leged injury,  then  your  verdict  should  be 
for  the  defendant  (11)  Contributory  negli- 
gence is  the  want  of  ordinary  care  on  the 
part  of  the  party  injured;  that  la  to  say. 
the  want  of  such  care  as  an  ordinary  prudent 
person  would  have  exercised  under  same  or 
similar  circumstances."  The  defendant  re- 
quested the  court  to  give  the  following  in- 
struction, which  was  refused:  "(2)  You  are 
Instructed,  as  a  matter  of  law,  that  an  em- 
ploye, when  he  enters  the  service  of  an  em- 
ployer, impliedly  agrees  that  he  will  assume 
all  risks  which  are  ordinarily  and  naturally- 
incident  to  the  particular  service  in  wbldi 
he  engages;  and,  if  you  believe  from  the  evi- 
dence that  the  injury  to  plaintiff  was  only 
the  result  of  one  of  the  risks  ordinarily  inci- 
dent to  the  work  in  which  plaintiff  was  en- 
gaged, and  not  otherwise,  then  he  cannot  re- 
cover in  this  case,  and  your  verdict  should 
be  for  the  defendant"  The  Jury  retnmed  a 
verdict  in  favor  of  the  plaintiff  for  $2(X). 
The  defendant  prosecutes  this  appeal. 

It  is  contended  that  the  court  erred  in  re- 
fusing to  give  the  above  Instruction  So.  2 
at  the  request  of  the  defendant,  which  re- 
lates to  the  assumption  of  risk  by  the  plain- 
tiff while  engaged  in  this  employment  The 
plaintiff  alleged  in  his  complaint  that  the 
sole  cause  of  the  injury  was  the  negligent 
act  of  the  fellow  servant  in  permitting  or 
causing  the  brake  plate  to  fall  on  him.  The 
testimony  upon  both  sides  was  directed  to 
this  Issue,  and  there  was  no  testimony  show- 
ing that  the  injury  occurred  from  any  other 
cause.  The  fellow  servant  permitted  or 
caused  the  plate  to  drop,  which  injured  the 
plaintiff.  And  the  sole  issue  was  whether 
or  not  the  fellow  servant  was  negligent  in 
this  act  There  was  no  evidence  indicating 
that  the  injury  was  caused  by  any  other  act 
or  cause,  or  from  any  risk  or  perU,  that  was 
incident  to  the  work  In  which  plaintiff  was 
engaged  other  than  this  negligence  of  the 
fellow  servant  The  Instruction  was  there- 
fore not  applicable  to  the  facts  and  evidence 
adduced  upon  the  trial  of  this  case,  and  the 
sole  Issue  Involved  in  the  case,  unless  as  a 
matter  of  law  the  plaintiff  assumed  the  risk 
and  peril  consequent  upon  the  failure  of  the 
fellow  servant  to  properly  perform  his  duty. 
If  under  the  law  the  plaintiff  did  not  assume 
the  risk  of  the  negligence  of  his  fellow  eerv' 
ant,  then  under  the  pleading  and  testimo- 
ny in  this  case  said  Instruction  was  abstract 
According  to  the  common  law  the  master  la 
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not  responsible  for  the  Injuries  of  the  serv- 
tnt  caused  by  the  negligence  of  a  fellow 
Krrant  This  has  been  a  well-recognlzed 
principle  of  the  law,  and  the  reason  that  was 
and  Is  generally  assigned  for  this  doctrine 
is  that  the  negligence  of  the  fellow  servant 
is  one  of  the  risks  that  Is  incident  to  the 
■errlce;  and  is  assumed  by  the  servant  when 
be  enters  the  employment  It  was  consid- 
ered that  by  taking  the  employment  the  serv- 
ant Impliedly  agreed  and  contracted  to  as- 
some  the  risks  ordinarily  incident  thereto, 
and  that  the  negligence  of  the  fellow  servant 
vas  one  of  these  risks. 

Bnt  by  the  act  of  the  Oeneral  Assembly 
of  March  8,  1907  (Acts  1907,  p.  162),  it  was 
provided  that  a  railroad  company  should  be 
held  responsible  for  injuries  to  a  servant 
caused  by  the  negligence  of  a  fellow  servant 
That  act  Is  as  follows:  "Section  1.  That 
bereafter  all  railroad  companies  operating 
within  this  state,  whether  Incorporated  or 
not,  and  all  corporations  of  every  kind  and 
character,  and  every  company,  whether  In- 
corporated or  not,  engaged  In  the  mining  of 
coal,  who  may  employ  agents,  servants  or 
employes,  such  agents,  servants  or  employes, 
being  In  the  exercise  of  due  care,  shall  be  lia- 
ble to  respond  in  damages  for  Injuries  or 
death  sustained  by  any  such  agent  employe 
or  servant,  resulting  from  the  careless  omis- 
sion of  duty  or  negligence  of  such  employer, 
or  whldi  may  result  from  carelessness,  omis- 
sion of  dnty  or  negligence  of  any  other  agent 
servant  or  employ^  of  the  said  employer,  in 
tbe  same  manner  and  to  the  same  extent  as 
if  cartieesness,  omission  of  duty  or  n^li- 
gence  causing  the  injury  or  death  was  that 
of  the  employer."  Acts  1907,  p.  162.  This 
statnte  abolishes  the  above  common-law  doc- 
trine, which  held  that  the  servant  assumed 
tiie  risk  ot  danger  caused  by  the  negligence 
of  a  fellow  servant  As  is  said  in  the  case 
of  St  L.,  I.  M.  &  S.  Ry.  Ck>.  v.  Ledford,  119 
&  W.  1123,  this  statute  "prevents  as  to  cer- 
tain classes  of  employers  the  application  of 
tbe  doctrine  which  treats  a  danger  created 
by  negligence  of  a  fellow  servant  as  one  ot 
the  ordinary  risks  of  the  service  assumed  by 
the  servant"  By  virtue  of  this  statute  the 
negligent  act  of  the  fellow  servant  la,  as  far 
as  the  rights  of  the  injured  servant  are  con- 
cerned, the  same  as  if  it  was  the  negligent 
act  of  the  master.  Ozan  Lumber  Co.  v.  Bid- 
die,  87  Ark.  587,  113  S.  W.  796 ;  Aluminum 
Ca  of  N.  A.  T.  Ramsey,  89  Ark.  523,  117 
8.  W.  568;  Ozan  Lumber  Co.  v.  Bryan,  119 
8.  W.  73.  Now  it  has  been  uniformly  held 
that  the  servant  in  entering  the  employ  of 
tbe  master  does  not  assume  the  risks  of  the 
dangers  or  perils  that  arise  from,  or  which 
ate  consequent  npon,  the  negligence  of  the 
master.  He  has  a  right  to  assume  that  the 
master  has  exercised  due  care  and  diligence, 
tod  to  act  npon  the  presumption  that  the 


master  has  and  will  exercise  that  care  for 
his  protection.  Choctaw,  O.  ft  O.  R.  R.  t. 
Jones,  77  Ark.  367,  92  S.  W.  244,  4  L.  R.  A. 
(N.  S.)  837;  Southern  Cotton  Oil  Co.  v.  Spott, 
77  Ark.  463,  92  8.  W.  249;  Choctaw,  O.  & 
G.  R.  R.  Co.  V.  Craig,  79  Ark.  53,  95  S.  W. 
168;  Pettus  v.  Kerr,  87  Ark.  896,  112  S.  W. 
886;  St  L.,  I.  M.  &  So.  Ry.  Co.  v.  Harmon, 
85  Ark.  603,  109  S.  W.  295;  St  L.,  I.  M. 
&  So.  Ry.  Co.  T.  Birch,  89  Ark.  243,  117  S. 
W.  243.  By  virtue  of  the  above  act  of  March 
8,  1907,  the  master  is  made  "responsible  to  a 
servant  who  while  exercising  due  care  for 
his  own  safety  is  injured  by  the  negligent 
act  of  a  fellow  servant,  the  same  as  if  the 
negligence  was  that  of  the  master."  The 
servant  has  therefore  the  right  to  presume 
that  his  fellow  servant  will  exercise  due  care 
and  diligence,  and  he  does  not  assume  the 
risk  of  danger  or  peril  caused  by  tbe  negli- 
gence of  the  fellow  servant  It  follows  that 
the  court  did  not  err  in  refusing  to  give  said 
Instruction  No.  2  asked  for  by  tbe  defendant 

We  have  examined  the  instructions  given 
on  the  part  of  the  plaintiff  and  all  other  in- 
structions requested  by  the  defendant,  and 
And  no  reversible  error  in  the  rulings  of  the 
court  thereon.  As  stated  above,  we  think 
that  there  was  suflScient  evidence  to  warrant 
the  jury  in  finding  that  the  plaintiff  at  the 
time  of  the  injury  was  in  the  exercise  of  due 
care  and  diligence,  and  that  the  injury  re- 
ceived by  him  was  solely  due  to  the  negli- 
gence of  the  fellow  servant 

Tbe  judgment  is  affirmed. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  v. 

JACKSON. 
(Supreme  Court  of  Arkansas.     Jan.  &,  1910.) 

1.  APPEAI.   and    EBBOB    (g    966*)— DiSOBKTIOIT 

OF  Tbial  Court— Review. 

A  motion  for  a  continuance  is  addressed  to 
the  Bonnd  discretion  of  the  trial  court,  and  its 
ruling  will  not  be  disturbed  unless  manifestly 
abusM. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  3837 ;   Dec.  Dig.  {  906.*] 

2.  CoirnwDANCE    (|    29*)  —  Gbodnds  —  Sttb- 

FBISE. 

Where  the  exact  date  of  the  injury  to  a 
passenger  was  fixed  by  the  evidence,  and  the 
carrier  had  at  the  trial  as  witnesses  another 
passenger  and  the  trainmen  and  had  prepared  its 
defense  with  knowledge  that  the  injury  com- 
plained of  was  received  on  that  date,  the  refusal 
to  grant  a  continuance  to  the  carrier  on  the 
ground  of  surprise,  because  the  complaint  al- 
leged that  the  injury  occurred  on  a  different 
date,  was  proper. 

[E>d.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  {  95 ;   Dec.  IMg.  |  29.*] 

3.  BSviDEHCE  (8  471*}— Statbicbnt  of  Fact. 

The  testimony  of  one  who  had  t>een  a  pas- 
senger on  freight  trains  a  great  number  of  times, 
and  who  was  familiar  with  the  ordinary  jerks 
incident  to  travel  on  such  train,  that  tbe  im- 
pact of  the  cars  on  the  backing  of  a  particular 
freight  train  made  a  violent  jar,  and  that  the 
ordinary  jeiks  were  not  as  much  as  the  shock 
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on  that  occasion,  was  admissible  as  a  state- 
ment of  a  fact,  and  was  not  objectionable  as  an 
expression  of  opinion. 

[Bd.  Note.— For  otlier  cases,  see  Evidence, 
Cent.  Dig.  {|  2149-2151 ;  Dec.  Dig.  |  471.*] 

4.  EiVIDBNCB   (I  127*)— Peesonai,  Injtjbizs— 

EXCLAMATIOHB   OF  FAIN. 

Expressions  of  pain  uttered  by  a  jiassenirsr 
injured  by  a  Tiolent  jerk  of  tiie  train  wliile 
allgkting,  made  immediately  on  alighting,  are 
admissible  as  illustrative  of  the  character  and 
extent  of  the  injury. 

[E)d.   Note.— For  other   cases,   see   Bvldenoe, 
Cent.  Dig.  {§  377-382;   Dec.  Dig.  §  127.  •]' 
8.  Damages  (|  173*)  —  Feb  bow  ai  Injtjbies  — 

EviDBkcB— Admisbibilitt. 

One  suing  for  a  personal  injury  may  testify 
as  to  the  amount  he  tiad  earned  in  the  manage- 
ment of  other  laborers,  on  it  appearing  that  the 
injury  rendered  him  unfit  to  perform  the  duties 
of  managing  other  laborers. 

[Ed.  Note. — For  other  cases,  see  Damages; 
Cent.  Dig.  H  490-492;   Dec.  Dig.  f  178.*] 

e.  Damages  (S  130*)  —  Febsonai  iKJtniixs  — 

Excessive  Damages. 

A  passenger  on  a  freight  train  was  injured 
by  the  sudden  jerk  of  the  train,  which  threw 
him  forward  for  12  or  14  feet  and  against  the 
front  end  of  the  caboose.  His  back  and  ankle 
were  injured.  He  was  compelled  to  use  crutches 
for  six  or  seven  weeks  and  was  unable  to  per- 
form any  labor  for  a  number  of  months.  At 
the  time  of  the  trial,  seven  months  after  the 
accident,  he  still  suffered  great  pain  in  his  back 
and  ankle.  Beld,  that  a  verdict  for  $750  was 
not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i  857;   Dec.  Dig.  t  130.*] 

7.  CABBIEBS  (§  321*)— iNJTJBT  TO  Pasbenqebs 
—Issues. 

Where,  in  an  action  for  injury  to  a  pas- 
senger on  a  freight  train,  the  sole  issue  was 
whether  or  not  there  was  an  unusual  jar  of  the 
train  at  the  time  the  passenger  attempted  to 
alight,  and  whether  or  not  he  was  thrown  for- 
ward and  down  in  the  caixiose  and  thereby  in- 
jured, an  instruction  that,  if  the  train  stopped 
a  sufficient  time  to  have  permitted  the  passenger 
by  the  use  of  ordinary  care  to  alight  before  the 
jar  occurred,  there  could  be  no  recovery,  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  Si  1335,  133C;   Dec  Dig.  {  321.*] 

8.  Gabbiebb  (S  280*)  —  Pabbenoeb»— Obliga- 
tion OF  Cabbieb. 

A  passenger  riding  in  the  caboose  of  a 
freiglit  train  assumes  the  ordinary  risks  incident 
to  travel  on  such  trains  j  but  the  carrier  owes 
him  the  duty  of  exercising  die  highest  degree 
of  care  consistent  with  the  practicable  opera- 
tion of  such  trains. 

[Ed.  Note. — For  otlier  cases,  see  Carriers, 
Cent.  Dig.  t  1008;   Dec.  Dig.  |  280.*] 

9.  Oabbixbs  (8  S20*)  —  Passenqebs-Obuqa- 
TioN  OF  Cabbieb. 

Whether  a  carrier  failed  to  exercise  prop- 
er care  for  the  protection  of  a  passenger  on  a 
freight  train  held,  under  the  evidence,  for  the 
jury. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1315;  Dec.  Dig.  {  320.*] 

Appeal  from  Circait  Court,  Woodruff  Coun- 
ty; Hanoe  N.  Hutton,  Judge. 

Action  by  ZoUey  Jackson  against  the  St 
Louis  Southwestem  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


S.  H.  West  and  J.  G.  Hawthorne,  for  appel- 
lant   H.  M.  Woods,  for  appellee. 

FRAUENTHAL,  J.  This  was  an  action  in- 
stituted by  Zolley  Jackson,  the  plaintiff  be- 
low, against  the  St  Louis  Southwestem  Bail- 
way  Company,  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained 
while  he  was  a  passenger  on  one  of  defend- 
ant's trains.  In  August,  1008,  the  plaintiff 
paid  his  fare  and  became  a  passenger  on  one 
of  defendant's  local  freight  trains  from  Fair 
Oaks  to  Brlnkley.  The  evidence  on  behalf 
of  the  plaintiff  tended  to  prove  that,  when 
the  train  arrived  at  Brlnkley  and  stoiq>ed  at 
the  place  where  passengers  are  accustomed  to 
alight  from  such  trains,  there  were  several 
passengers  on  the  caboose  with  the  plaintiff, 
who  prepared  to  leave  the  train.  The  plain- 
tiff arose  from  his  seat,  and  at  that  moment 
the  train  made  a  sudden  backward  movement 
with  a  violent  impact  of  the  cars,  and  with 
such  force  that  it  threw  the  plaintiff  forward 
for  a  distance  of  12  or  14  feet  and  against 
the  front  end  of  the  caboose.  The  sudden 
Jerk  threw  him  against  the  car  with  snob 
force  that  it  injured  him  severely  In  the  baclc 
and  wrenched  bis  ankle.  Immediately  oa 
leaving  the  train  he  stated  that  he  was  badly- 
hurt,  and  on  the  same  day  had  to  be  assisted 
in  returning  to  his  home.  .  He  had  his  ankle 
examined  and  applications  of  liniment  placed 
thereon  at  a  drug  store  on  the  same  day,  and 
later  he  secured  the  services  of  a  physician. 
He  was  compelled  to  use  crutches  for  six 
weeks  or  two  months  and  was  unable  to  per- 
form any  labor  for  a  number  of  months  there- 
after; and  at  the  time  of  the  trial,  about  sev- 
en months  after  the  injury,  he  still  suffered 
great  pain  in  his  back  and  ankle  therefrom, 
and  was  unable  to  do  a  day's  work.  Upon 
the  trial  of  the  cause  the  Jury  returned  a  ver- 
dict in  favor  of  the  plaintiff  for  $750;  and^ 
from  the  Judgment  r^idered  tliereon,  the  de- 
fendant prosecutes  this  ai^eal. 

It  is  urged  by  the  defraidant  that  the  low- 
er court  erred  in  refusing  to  grant  a  contina- 
ance  of  the  trial  of  the  case.  Upon  the  trial 
of  the  case  the  plaintiff  introduced  as  a  wit- 
ness J.  L.  Stair,  who  testified  that  he  was  a 
passenger  upon  the  freight  train  at  the  time 
that  the  plaintiff  was  injured.  He  testified 
further  that  the  injury  occurred  about  the 
17th  day  of  August,  1908;  that  he  was  not 
positive  as  to  the  exact  day  of  the  month, 
but  It  was  about  August  17th,  aifd  on  Friday. 
It  was  alleged  in  the  complaint  that  the  in- 
Jury  occurred  on  August  17, 1908.  When  the 
witness  testified  that  it  was  about  the  17th  of 
August,  and  not  positively  as  to  the  exact 
day  of  the  alleged  injury,  the  defendant  asked 
that  the  case  be  taken  from  the  Jury  and  con- 
tinued, because  it  was  taken  by  surprise;  that, 
relying  on  the  allegation  in  the  complaint  as 
to  the  time  of  the  injury,  it  bad  subpoenaed 
as  witnesses,   its  employ^   and  Miss  Julia 
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Jnllen,  who  were  on  the  freight  train  on  An- 
gost  ITth ;  and  that  It  bad  aubpoenaed  no  per- 
•ona  who  were  on  said  train  on  another  date. 
Tbe  coart  OTermled  the  motion  to  continue 
the  case.  We  do  not  think  that  there  was 
uij  error  In  this  nillnK  of  the  court 

A  motion  for  a  continuance  la  ordinarily 
addressed  to  the  sound  discretion  of  the  trhU 
cooTt,  and  that  discretion  will  not  be  con- 
trolled \>j  this  court  unless  it  has  been  mani- 
festly abused.  In  tbe  case  of  Watts  y.  Cohn, 
40  Aric  114,  Mr.  Justice  Smith,  speaking  for 
the  coort,  said:  "Questions  as  to  the  trial 
or  contlnoance  of  causes  rest  so  much  in  the 
soand  discretion  of  the  trial  court  that  It 
most  be  a  yery  capricious  exercise  of  power 
or  a  Tety  flagrant  case  of  injustice  that  the 
appellate  court  will  Interpose  to  correct" 
Magnider  t.  Snapp.  0  Ark.  108;  Hunter  r. 
Gaines,  19  Ark.  d2;  Wilde  t.  Hart  24  Ark. 
509:  Supreme  Lodge  K.  of  P.  t.  Robbins,  70 
Aik.  364.  67  S.  W.  758. 

Tbe  only  object  tbat  tbe  defendant  in  the 
caie  at  bar  could  bare  had  In  asking  for  a 
coDtlnaance  was  to  procure  witnesses  who 
were  on  the  train  at  the  time  of  the  injury, 
whether  it  was  on  tbe  17th  day  or  some  oth- 
er day  of  August.  At  the  trial  of  the  case  it 
bad  subpoenaed  and  Introduced  as  a  witness 
Miss  Julia  JuUen,  who  testified  that  she  was 
a  passenger  on  defendant's  freight  train  to 
Brlnkley  on  a  certain  Friday  in  said  month 
of  Angust,  and  that  the  following  Monday 
vas  the  17tb  day  of  Angust;  and,  while  she 
testified  tbat  she  did  not  see  any  person  in- 
jured on  tbe  train  on  that  day  when  she  was 
a  passenger,  sbe  also  testified  that  several 
passengers  were  on  the  train,  and  amongst 
them  a  colored  man.  The  other  witnesses  of 
defendant  wbo  testified  at  the  trial  of  the 
cause  were  a  brakeman  and  conductor.  The 
bnkeman  stated  that  he  and  the  conductor 
were  on  the  train  on  the  same  day  in  August 
oa  which  Miss  Julia  JuUen  was  a  passenger. 
Now  the  plalntifT,  who  is  a  colored  man,  stat- 
ed that  tbe  day  npon  which  he  was  injured 
was  the  only  day  that  he  was  ever  a  passen- 
ger on  defendant's  freight  train,  and  that  the 
]-(mng  lady.  Miss  Julia  JuUen,  was  a  passen- 
ger on  that  train.  The  witness  J.  L.  Stair 
testified  tbat  Miss  Julia  Julien  was  a  pas- 
senger on  the  train  at  tbe  time  that  tbe 
plaintiff  was  Injured.  So  that  the  exact  date 
of  tbe  injury  was  definitely  fixed,  and  the  de- 
fendant had  at  the  trial  as  witnesses  this 
young  lady  and  its  employes  who  were  on  the 
train  at  the  time,  and  had  prepared  its  de- 
fease with  the  knowledge  that  this  was  the 
occasion  np<Hi  which  the  plaintiff  alleged  that 
he  was  injured.  There  was  therefore  no  mis- 
take made  by  either  party  as  to  the  exact 
date  upon  which  it  was  Claimed  that  tbe  in- 
Jniy  occurred.  The  defendant  could  not  hare 
beoi  prejudiced  by  tbe  refusal  to  grant  a 
contlnoance.  Tbe  exact  day  of  the  month  up- 
on which  tbe  alleged  Injury  occurred  was  not 
material  under  these  drcumstanoes.    O.  H. 


Smith  Tie  &  Timber  Ck).  y.  Weatherford,  121 
S.  W.  943. 

In  the  course  of  his  testimony,  the  witness 
J.  L.  Stair  stated  that  the  impact  of  the  cars 
upon  the  backing  of  the  train  made  a  "vio- 
lent Jar,"  that  he  had  been  a  passenger  on 
defendant's  freight  trains  a  great  number  of 
times,  that  he  was  familiar  with  the  ordi- 
nary Jerks  and  Jars  incident  to  travel  on 
such  trains,  and  that  the  "ordinary  shocks 
were  not  as  much"  as  the  shock  on  this  oc- 
casion. The  defendant  objected  to  this  testi- 
mony of  the  witness  upon  the  ground  tbat 
it  was  the  expression  of  the  opinion  of  the 
witness.  But  we  do  not  think  that  this  ob- 
jection Is  tenable.  The  witness  was  describ- 
ing the  force  of  the  Jar  or  shock,  and  In  tbe 
use  of  the  word  "violent"  he  only  expressed 
the  idea  of  the  degree  of  force  with  which 
the  Impact  of  the  cars  was  made.  He  had 
been  a  passenger  on  freight  trains  a  great 
number  of  times  and  was  familiar  with  the 
ordinary  and  usual  Jerks  and  Jars  of  such 
trains.  In  describing  the  force  of  this  Jar  or 
Jerk  it  was  competent  for  him  to  compare  it 
with  those  with  which  be  was  familiar,  and 
it  was  also  competent  by  this  testimony  to 
show  that  it  was  an  unusually  hard  impact 
of  tbe  cars  and  an  extraordinary  Jar  and 
shock. 

In  the  case  of  St.  Louis,  I.  M.  ft  S.  R.  Co. 
y.  Richardson,  87  Ark.  101,  112  S.  W.  212, 
the  following  language  of  a  witness  relative 
to  tbe  shock  or  Jar  on  such  a  train  was  quot- 
ed with  approval  as  to  its  competency: 
"Hawley  testified  that  he  was  in  the  habit 
of  riding  on  local  freights,  and  that  it  was 
the  heaviest  Jolt  he  ever  get  on  a  car."  St. 
L.,  I.  M.  ft  S.  Ry.  Co.  v.  Brown,  62  Ark.  259, 
35  S.  W.  225;  Little  Rock  Traction  Co.  v. 
Hicks,  79  Ark.  248,  96  S.  W.  385. 

The  defendant  urges  that  the  lower  court 
committed  an  error  in  permitting  the  witness 
Stair  to  testify  as  to  certain  statements  made 
by  plaintiff.  The  witness  testified  tbat  the 
plaintiff  Immediately  on  getting  off  the  train 
complained  of  the  injury  and  said  he  wacr 
"hurt,  and  hurt  bad."  It  is  contended  that 
this  testimony  was  not  admissible  because  it 
was  not  a  part  of  the  res  gestae.  The  testi- 
mony thus  complained  of  was  not  a  narra- 
tion of  how  the  injury  happened,  but  only 
an  expression  of  pain  made  at  the  time  of 
the  suffering  and  as  an  undesigned  incident 
of  It.  The  testimony  of  the  witness  as  to  tbe 
statement  of  the  plaintiff  of  pain  was  in  ef- 
fect a  description  of  the  injury  or  wound  on 
the  person  of  the  plaintiff.  The  expression 
of  pain  thus  used  by  the  plaintiff  at  the  time 
was  illustrative  of  the  character  and  extent 
of  the  Injury ;  and  the  witness,  in  testifying 
as  to  the  exclamation  of  tbe  plaintiff,  was. 
describing  the  condition  of  the  plaintiff.  Just 
as  if  he  bad  tesUfied  to  the  fact  that  the 
plaintiff  limped,  or  staggered,  or  fell  down, 
or  otherwise  gave  physical  evidence  of  the 
suffering  from  or  condition  of  the  injury. 
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It  was  therefore  testimony  relative  to  the 
I11JU17  itself,  and  directly  describing  Its  na- 
ture and  extent,  and  It  was  not  a  declaration 
of  Its  cause  or  of  the  occurrence  which  pro- 
duced Its  result.  The  testimony  of  the  wit- 
ness as  to  the  words  of  pain  emanating  from 
the  plaintiff  was  in  effect  the  description  by 
the  witness  of  verbal  acts  which  was  compe- 
tent like  testimony  as  to  any  other  relevant 
fact.  What  weight  should  be  given  to  such 
declarations  and  what  credit  were  matters 
for  the  Jury  to  pass  on.  Travelers'  Insurance 
Co.  V.  Moseley,  75  IJ.  S.  397,  19  L.  Ed.  437 ; 
Gray  v.  McLaughlin,  26  Iowa,  279 ;  Kennard 
V.  Burton,  25  Me.  39,  43  Am.  Dec.  249 ;  Matte- 
son  T.  N.  Y.  a  R.  R.  Co.,  35  N.  X.  487,  91  Am. 
Dec.  67. 

We  are  also  of  the  opinion  that  no  error 
was  committed  by  the  lower  court  in  permit- 
ting the  plaintiff  to  testify  as  to  the  amount 
he  earned  by  the  personal  labor  of  himself 
and  in  the  management  of  other  laborers. 
This  testimony  showed  the  value  of  his  earn- 
ing capacity  and  was  therefore  a  proper  ele- 
ment of  his  damage,  if  by  the  injury  he  was 
unable  to  perform  the  labor  or  the  duties  of 
managing  the  other  laborers.  It  Is  also  urg- 
ed by  the  defendant  in  this  connection  that 
the  verdict  is  excessive.  We  have  carefully 
examined  the  testimony  of  the  plaintiff  and 
the  physician  who  attended  him.  The  plain- 
tiff has  suffered  pain  for  at  least  seven 
months  from  the  injury,  and  at  times  has 
suffered  intensely,  and  in  all  probability  will 
suffer  pain  therefrom  for  some  future  time. 
This,  in  connection  with  the  loss  of  his  time 
and  labor  and  his  decreased  ability  to  labor 
for  some  time  in  the  future,  convinces  us 
that  the  verdict  Is  not  excessive. 

The  defendant  requested  the  court  to  In- 
struct the  Jury,  In  substance,  that.  If  the 
train  stopped  at  the  station  a  sufficient  length 
of  time  to  have  permitted  the  plaintiff  by  the 
use  of  ordinary  care  and  diligence  to  have 
left  the  train  before  the  Jar  that  caused  the 
injury  occurred,  the  plaintiff  cannot  recover. 
But  there  is  no  testimony  In  the  case  upon 
which  the  Instruction  can  be  based.  The 
plaintiff  and  his  witness  testified  that,  im- 
mediately upon  the  train  having  stopped,  the 
passengers  prepared  to  leave  the  train,  and 
the  plaintiff  arose  from  his  seat  for  that 
purpose.  The  witnesses  on  the  part  of  the 
defendant  testified  that  there  was  no  jar  or 
shock,  and  that  no  one  was  thrown  down  in 
the  caboose,  and  that  no  one  was  injured. 
The  sole  question  for  the  Jury  to  determine 
under  the  evidence  was  whether  or  not  there 
was  an  unusual  Jar  or  Jolt  of  the  train,  and 
whether  or  not  the  plaintiff  was  thrown  for- 
ward and  down  in  the  caboose  and  thereby 
injured.  That  was  the  issue,  and  no  evi- 
dence was  adduced  as  to  any  other  issue. 
The  instruction  was  therefore  abstract  and 
was  correctly  refused. 

In  the  case  at  bar  the  defendant  accepted 


passengers  on  its  local  freight  train  and  un- 
dertook their  carriage  on  that  character  of 
train.  The  passenger  riding  in  the  caboose 
of  a  freight  train  assumes  the  ordinary  risks 
and  Inconveniences  that  are  Incident  to  the 
travel  on  such  trains.  But  the  railway  com- 
pany owes  to  the  passenger  on  its  freight 
train  the  duty  to  exercise  the  highest  degree 
of  care  consistent  with  the  practicable  opera- 
tion of  such  train  to  protect  the  passenger 
from  injury.  Falling  in  exercising  that  carev 
the  railroad  company  Is  guilty  of  negligence, 
and,  if  that  negligence  is  the  proximate  cause 
of  the  injury  <x>mplained  of,  it  Is  liable  for 
the  damages  consequent  on  such  Injnry.  In 
the  case  at  bar  the  plaintiff  was  riding  In  the 
caboose  of  a  freight  train  as  a  passenger. 
He  was  thrown  to  the  fioor  and  severely  In- 
jured by  a  sudden  Jar  or  Jerk  of  unusual  vio- 
lence. '  From  that  testimony  It  became  a 
question  of  fact  for  the  jury  to  determine 
whether  or  not  the  railroad  company  did 
exercise  that  high  degree  of  care  which  it 
owed  to  the  plaintiff  to  protect  him  from  in- 
Jury,  or  whether  It  was  guilty  of  negligence 
in  causing  the  injury.  Rodgers  v.  C,  O.  & 
G.  R,  Co.,  76  Ark.  520,  89  S.  W.  468,  1  Ia  R. 
A.  (N.  S.)  1145,  113  Am.  St.  Rep.  102;  Pas- 
ley  V.  St  L.,  I.  M.  &  S.  R.  Co.,  83  Ark.  22. 
102  S.  W.  387;  St  L.,  I.  M.  &  S.  R.  Co.  v. 
Richardson,  87  Ark.  101,  112  S.  W.  212 ;  St 
L.,  I.  M.  &  S.  R.  Co.  v.  Brabbzson,  87  Ark. 
109,  112  S.  W.  222;  Ark.  Central  R.  Co.  v. 
Janson,  119  S.  W.  649. 

The  court  Instructed  the  Jury  In  accord- 
ance with  the  above  principles  of  law  ap- 
plicable to  the  facts  of  this  case,  and  the 
verdict  returned  by  the  jury  was  warranted 
by  the  evidence. 

The  Judgment  is  affirmed. 


LEWIS  et  al.  t.  BDFORD. 

(Supreme  Court  of  Arkansas.    Nov.  20,  1909. 
Rehearing  Denied  Jan.  17,  1910.) 

1.  Pabtnebship  ((  68*)— Pabthebship  Pbop- 

EBTT. 

Land  purchased  with  ^rtnership  funds  and 
necessary  for  use  in  carrying  on  the  partnership 
business,  and  which  was  used  excloslvely  there- 
in, was  partnership  property. 

[E}d.  Note. — For  otiier  cases,  see  Partnership, 
Cent  Dig.  H  101, 106%  ;  Dec.  Dig.  i  68.*] 

2.  Pabtnebship  (8  181*)— Cbbditobs  of  Pabt- 
NEB— Rights  as  to  Pabtreb's  Intebest. 

Under  Kirby's  Dig.  {  3244,  providing  that 
npon  execution  hein^  returned  that  levy  was 
made  upon  property  m  which  the  debtor  was  a 
partner  and  which  was  claimed  by  other  part- 
ners, the  execution  creditors  majr,  by  equitable 
proceedings,  subject  the  debtor's  interest  to  the 
satisfaction  of  Uie  execution,  a  Judgment  cred- 
itor of  a  partner  could  only  subject  to  the  pay- 
ment of  hiB  claim  the  balance  due  such  partner 
after  the  payment  of  the  amount  due  the  other 
partner,  resulting  from  having  overdrawn  the 
debtor  partner's  share  of  the  partnership  funds. 
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tftcr  (odi  amoant  had  been  uKertalned  and  set 
•put 

(Dt  Note.— For  other  cases,  see  Partnership, 
Cent  Dl».  I  316;    Dec.  Dig.  f  181.*] 

Wood,  J.,  diaaenting. 

Appeal  from  Polk  Chancery  Court;  James 
D.  ShaTer,  Chancellor. 

Action  by  J.  B.  Bnford  against  J.  A.  Lewis 
tnd  others.  From  a  judgment  in  part  for 
plaintiff,  defendants  appeal.  Reversed  in 
part  and  remanded  for  further  proceedings, 
lod  affirmed  in  part. 

W.  Prlckett  and  Pipkin,  Martin  &  Mc- 
Pbetrige,  for  appellants.  Richard  M.  Mann, 
for  appdlee. 

HART.  J.  In  1907  J.  B.  Buford  Instituted 
Riit  in  the  Little  River  chancery  court  against 
appellant  3.  A.  Lewis  and  one  W.  A.  Carroll, 
alleging  that  they  were  partners,  to  recover 
the  amount  alleged  to  be  due  oh  a  promissory 
note  for  91,000.  The  chancellor  found  that 
there  was  no  partnership,  and  a  decree  was 
eotered  agalnat  Carroll  alone.  Buford  ap- 
pealed, and  this  court  held  that  the  evidence 
tbowed  that  a  partnership  existed  between 
Carroll  and  Lewis.  The  decree  was  therefore 
reversed,  with  directions  to  also  enter  a  de- 
cree against  Lewla  The  case  Is  reported  in 
87  Ark.  412,  112  S.  W.  963,  under  the  style 
of  Bnford  T.  Lewis.  The  opinion  was  deliv- 
ered on  October  5,  1908.  A  decree  was  en- 
tered In  the  Uttle  River  chancery  court  on 
tlie  18th  day  of  November,  1908,  In  conform- 
ity with  the  directions  of  this  court,  and  on 
tbe  same  day  a  certified  copy  of  the  decree 
vu  filed  in  the  office  of  the  clerk  of  Polk 
eoanty.  In  which  county  Lewis  resided. 

Tbe  complaint  In  the  present  case  as  filed 
in  the  Polk  chancery  court  against  X  A.  Lew- 
Is,  Mary  F.  Lewis,  and  A.  O.  Briggs,  after 
recithig  the  above-mentioned  facts,  alleges: 
That  the  above-mentioned  decree  is  unpaid. 
ind  that  twth  Carroll  and  Lewis  are  insolv- 
ent That  on  the  3d  day  of  November,  1908, 
the  defmdant  J.  A.  Lewis,  who  was  then 
insolvent,  conveyed  by  warranty  deed  to  his 
wife,  Mary  F.  Lewis,  the  following  described 
pr(q)erty  in  Polk  county.  Ark.:  Lot  5  in 
block  60  in  the  city  of  Mena:  and  the  un- 
divided one-half  interest  in  the  N.  W.  ^  of 
S.  W.  ^  of  8.  E.  li  of  section  8,  township 
2  8^  range  30  W.,  containing  ten  acres ;  al- 
to, equity  of  redemption  in  and  to  an  un- 
divided one-third  interest  in  lot  6,  block  7, 
in  Eureka  addition  to  the  city  of  Moia.  That 
on  the  10th  day  of  November,  1908,  he  con- 
<%red  by  mortgage  to  A.  C.  Briggs,  his  part- 
ner in  business,  his  interest  in  certain  per- 
•onal  property  of  the  firm ;  and  that  on  the 
same  day  he  also  conveyed  to  bis  said  wife 
certain  shares  of  stock  in  a  mercantile  busl- 
MHi  lliat  said  transfer  and  conveyance 
«(re  made  with  the  fraudulent  intent  to 
diett,  binder,  and  delay  plaintiff  in  the  col- 


lection of  his  debt  against  the  defendant  J. 
A.  Lewis.  The  defendants  J.  A.  Lewis,  Mary 
F.  Lewis,  and  A.  C.  Briggs  filed  separate  an- 
swers. The  defendant  J.  A.  liCwis  admitted 
making  the  conveyances,  but  stated  that  they 
were  executed  in  good  faith  for  valuable 
consideration,  and  denied  that  they  were 
made  for  the  purpose  of  defeating  the  plain- 
tiff in  the  collection  of  his  debt. 

The  defendant  Mary  F.  Lewis,  in  her  an- 
swer, stated  that  she  knows  nothing  of  the 
matters  set  up  In  plalntifTs  complaint,  and 
averred  that  the  transfer  and  conveyances 
to  her  were  made  for  the  purpose  of  reim- 
bursing her  for  certain  sums  received  by  her 
from  her  father's  estate  and  which  her  hus- 
band held  In  trust  for  her. 

A.  C.  Briggs,  for  his  separate  answer  to 
the  complaint  of  the  plaintiff,  J.  B.  Buford, 
states:  "(1)  That  of  his  personal  knowl- 
edge nothing  in  regard  to  any  transactions 
between  his  codefendant,  Jas.  A.  Lewis,  and 
J.  B.  Buford.  That  he  owes  the  plaintiff  noth- 
ing, and  is  In  no  way  liable  for  any  claim  or 
Judgment  on  the  part  of  said  plaintiff  against 
his  codefendant,  J.  A.  Lewis.  (2)  That  be 
and  the  defendant  Lewis  entered  Into  a  co- 
partnership In  the  meat  business  at  Mena,  in 
May,  1903,  and  have  remained  in  said  busi- 
ness from  that  date  until  the  present  time, 
and  that  during  the  conduct  of  said  business 
his  codefendant,  Lewis,  has,  by  reason  of 
advances  made  to  him  by  this  defendant,  be- 
come heavily  indebted  to  him;  all  of  said 
indebtedness  and  all  of  said  advances  hav- 
ing been  made  to  the  said  Lewis  by  him  out 
of  the  proceeds  of  said  partnership.  (3)  That 
the  amount  of  the  indebtedness  existing  and 
due  to  this  defendant  by  his  codefendant,  as 
above  set  forth,  amounts  to  $1,452,  and  that 
the  only  security  that  he  has  for  the  same 
is  a  chattel  mortgage  for  |500,  leaving  his 
codefendant  Indebted  to  him  as  above  set 
forth  in  the  sum  of  $952,  for  which  said  sum 
he  has  no  security.    (4)  That  heretofore,  to 

wit,  on  the day  of  November,  1908, 

his  codefendant,  J.  A.  Lewis,  conveyed  to 
his  wife  the  following  described  property 
situated  at  Mena,  Polk  county.  Ark.,  and  of 

the  nominal  value  of  | :    T^ot  5,  block 

50,  In  the  city  of  Mena ;  one-half  Interest  in 
N.  W.  ^4  of  the  S.  W.  %,  section  8,  township 
2  S.,  range  30  W.,  containing  10  acres.  This 
defendant  adopting  so  much  of  the  answer 
of  his  codefendant,  J.  A.  Lewis,  heretofore 
filed  In  this  cause,  as  may  be  applicable  to 
any  Issue  tendered  by  your  pleadings  and 
affecting  the  Interest  of  this  defendant. 
Wherefore,  the  premises  considered,  tbe  de- 
fendant prays:  That  if  the  court,  for  any 
reason,  should  find  that  the  conveyance  of 
his  codefendant,  J.  A.  Lewis,  to  Mary  F. 
Lewis,  bis  wife,  is  void  or  voidable,  that  he 
prays  that  the  property  so  attempted  to  be 
conveyed  to  her  be  by  appropriate  decree  of 
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the  court  vested  In  him  in  satisfaction  or 
part  satisfaction  of  the  Indebtedness  exist- 
ing In  his  favor,  and  against  his  codefend- 
ant,  J.  A.  Lewis,  and  that  be  be  discharged 
from  farther  day  In  the  court,  and  recover 
all  of  his  costs  In  and  about  this  suit  laid 
out  and  expended,  and  for  such  other  gen- 
eral and  special  legal  relief  aa  he  may  be 
entitled  to  under  the  proof  in  the  case." 

The  chancellor  found  that  the  conveyances 
of  Lewis  to  his  wife  were  fraudulent,  and  a 
decree  was  entered  subjecting  said  property 
to  the  payment  of  plaintiff's  claims.  The 
chancellor  further  found  that  the  mortgage 
to  the  defendant  Briggs  was  valid,  and  the 
cause  was  dismissed  as  to  him.  The  defend- 
ants have  appealed. 

Counsel  for  defendants  in  their  brief  say: 
"So  much  of  said  decree  as  holds  the  trans- 
f^  or  sale  of  the  real  estate  to  Mrs.  Lewis 
void  and  for  fraud  Is  passed  without  com- 
ment for  the  purpose  of  this  appeal.  The 
conclusion  reached  by  the  honorable  chan- 
cellor we  believe  to  have  been  correct,  but 
not  for  the  reasons  assigned  in  the  decree. 
The  conveyance  was  void  for  the  reason  that 
Lewis  had  no  power  nor  right  in  the  subject- 
matter  of  the  conveyance.  Hence  it  will  only 
be  necessary  for  us  to  consider  the  decree  of 
the  chancellor  In  so  far  as  it  affects  the 
rights  and  equities  of  the  defendant  Briggs. 

The  record  shows  that  the  partnership  be- 
tween the  defendants  J.  A.  I^ewis  and  A.  O. 
Briggs  was  formed  In  May,  1903,  for  the  pur- 
pose of  running  a  meat  market  In  the  city 
of  Mena,  Ark.,  and  that  it  has  continued 
since  that  time.  They  were  equal  partners. 
Briggs  worked  In  the  shop  cutting  and  sell- 
ing meats,  and  Lewis  attended  to  the  buy- 
ing, bookwork,  and  collecting.  The  deed  to 
lot  5  in  block  50  in  the  city  of  Mena  was 
made  to  J.  A.  Lewis  and  A.  O.  Briggs.  The 
consideration  was  $700,  which  was  paid  out 
of  the  partnership  fimds.  The  lot  had  a 
house  on  it,  which  was  rented  about  one  year 
after  the  purchase.  They  then  moved  their 
meat  market  into  it,  and  have  used  it  for 
that  purpose  ever  since.  The  10-acre  tract 
was  purchased  for  use  as  a  slaughterhouse 
and  pasture  for  cattle,  and  has  been  used 
for  that  purpose  In  connection  with  their 
meat  shop  since  Its  purchase.  The  consider- 
ation was  $475,  which  was  paid  out  of  the 
funds  of  the  partnership.  The  property  has 
not  Increased  in  value  since  Its  purchase, 
and  the  firm  has  but  little  assets  except  the 
property  in  controversy.  In  the  case  of  Fer- 
guson V.  Hanauer,  66  Ark.  179,  19  S.  W.  749, 
the  court  said:  "It  may  be  stated  as  settled 
at  this  time  that  when  land  Is  purchased  by 
partners  for  the  use  of  the  firm  and  with  its 
filnds,  and  there  Is  no  agreement  or  design 
that  It  shall  be  held  for  their  separate  use,  it 
will  be  treated  in  equity  as  vested  In  them 
in  their  firm  capacity,  whether  the  title  Is  In 
all  the  partners  as  tenants  in  common,  or 
in  less  than  all."  In  the  present  case  the  part- 
ners were  running  a  butcher  shop,  or  meat 


market,  and  the  lands  purchased  were  neces- 
sary for  their  use  in  carrying  on  their  bnsi- 
nesB.  The  real  estate  was  purchased  with 
partnership  funds.  It  was  used  exclusively 
in  carrying  on  the  partnership  business,  and 
it  was  their  evident  intention  to  purchase  It 
as  partnership  property.  Hence  we  hold  tliat 
It  was  partnership  property. 

The  te8tlm(my  shows  that  the  defendant  J. 
A  Lewis  had  overdrawn  his  share  of  the 
partnership  funds  to  the  amount  of  at  least 
$1,500.  The  defendant  Briggs,  in  his  answer, 
prays  that,  if  the  court  should  find  the  con- 
veyance of  J.  A.  Lewis  to  his  wife  of  the 
partnership  real  estate  to  be  void,  the  prop- 
erty should  be  appropriated  to  the  satisfac- 
tion of  his  claim.  In  short,  he  asks  for  the 
enforcement  of  what  Is  known  as  a  "part- 
ner's Hen."  In  the  case  of  Summers  ▼. 
Heard,  66  Ark.  550,  50  S.  W.  78,  51  S.  W. 
1057,  It  was  held  (quoting  syllabus):  "One 
who  enters  into  a  partnership  with  another 
thereby  acquires  an  equity  to  compel  the  ap- 
plication of  the  firm's  assets  to  the  payment 
of  debts  of  the  firm,  and  to  have  the  surplus 
thereafter  remaining  applied  to  a  debt  due 
to  himself  or  partnership  account  and  to  an 
adjustment  of  balances  and  cross-demands 
between  his  copartner  and  himself,  and,  np- 
on  a  dissolution  of  the  partnership,  to  have 
hla  proportionate  share  of  the  assets  remain- 
ing on  hand."  The  court  said:  "In  recog- 
nition and  enforcement  of  such  rights  and 
equities,  the  statutes  of  this  state  provide 
that,  when  the  property  of  a  partnership  Is 
levied  upon  to  satisfy  an  execution  against 
one  of  the  partners,  the  officer  shall  not,  by 
virtue  of  his  levy,  deprive  the  partners  of 
the  possession  of  the  property  levied  upon, 
except  for  the  purpose  of  making  an  inven- 
tory thereof,  and  having  the  same  apprais- 
ed," and  that  "upon  the  execution  being  re- 
turned by  the  officer  that  he  had  levied  the 
same  upon  the  property  in  which  the  debtor 
was  •  •  •  partner,  and  that  the  same 
was  claimed  by  the  other  •  •  •  part- 
ners, the  execution  creditor  may  proceed  by 
equitable  proceedings  to  subject  to  the  satis- 
faction of  his  execution  the  Interest  of  the 
debtor  so  levied  upon."  See  Klrby's  Dig. 
i  3244.  The  rule  applies  in  the  present 
case.  Briggs  was  not  liable  for  the  Individ- 
ual debt  of  J.  A.  Lewis.  Lewis  was  Indebted 
to  him  by  reason  of  having  overdrawn  his 
share  of  the  partnership  funds.  Lewis'  in- 
terest in  the  assets  of  his  firm  was  his  half 
of  the  surplus,  after  the  payment  of  the  debts 
of  the  firm.  Including  the  amount  due  Briggs. 
The  balance  due  Lewis,  if  any,  was  all  that 
Buford  could  subject  to  the  payment  of  his 
claim ;  and  this  could  not  be  done  before  It 
was  ascertained  and  set  apart.  Summers  v. 
Heard,  supra.  See,  also.  Bates  on  Partner- 
ship, vol.  2,  H  20-822;  George  on  Partner- 
ship, pp.  179-181. 

Therefore  the  court  should  have  granted 
the  prayer  of  Briggs,  and  should  have  ascer- 
tained and  settled  hla  equities  in  the  assets 
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of  the  linn  before  mibjectiiig  the  Interest  of 
the  defendant  J.  A.  Lewis  to  tbe  payment  of 
the  claim  of  the  plaintiff. 

Tbe  decree,  tn  bo  far  as  It  affects  the  rights 
and  eqoltlefl  of  the  defendant  Briggs  In  the 
partnership  assets,  la  reversed,  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance with  this  opinion,  and  the  decree  in 
other  leqtecbB  Is  afSrmed. 

WOOD,  Jn  dissents. 


ST.  LODIS,  I.  M.  ft  S.  RY.  GO.  t.  DALLAS. 
(Sopreme  Omit  of  Arkansas.     Jan.  8,  1910.) 

1.  Gabbrrs  (S  986*)— 'BnonoN  ov  Intoxicat- 
ed PASSENOEB— LlABIUTT. 

If  the  trainmen  knew  a  passen^r  was  bo 
intoxicated  as  to  tie  nnable  to  aroid  dangeis 
from  passing  trains,  when  ejected,  and  the  place 
wliere  he  was  ejected  was  dangeroas  to  one  in 
hii  condition,  the  carrier  was  liable  if  injury 
lesolted. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  f  1454;    Dec.  Dig.  I  366.*] 

Z  Cabvess  (f  370*)— Ejection  ov  Passknokb 

— CONTBlBtrrOBT  Neouoence. 

If  a  passenger  was  not  so  intoxicated-  that 
he  was  unable  to  ondeistand  tbe  dangers  to 
which  he  was  exposed  at  tbe  place  he  was  eject- 
ed, be  eoold  not  recover  for  injuries  occurring 
after  lie  was  pat  off,  caused  by  bis  failure  to 
eierdie  due  care  for  his  safety. 

[ESI  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1459 ;  Dec.  Dig.  §  370.*] 

3.  Cabbiebs  (I  381*)— Ejection  or  Passenqbb 

— IKJTJBIK*— STJFFICIENCY  OF  EVIDENCE. 

Id  an  action  for  injuries  to  a  passenger  by 
Mng  ran  over  by  another  train  after  he  was 
ejected  from  defendant's  train,  evidence  held 
luffident  to  support  a  verdict  for  plaintiff. 

[M.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  1473-1482 ;   Dec.  Dig.  {  381.*] 

1  KvinENCx  (8  215*)  —  Aduisbionb  Aoainst 

Iktebbst— Admibsibilitt. 
Statements  made  by  a  party  against  bis  in- 
terest are  competent  as  original  te^imony,  so 
that  in  a  personal  injury  action  a  written  state- 
ment signed  by  plaintiff  and  claimed  to  have 
been  made  by  him  prior  to  the  action,  giving 
tlie  circumstances  of  his  injury,  was  admissible, 
tboogh  plaintiff,  while  admitting  his  signature, 
denied  having  said  the  things  contained  therein. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  I  704;   Dec.  Dig.  §  215.*] 

5.  Afpbai.  AiVD  Bbbob  (I  216*)— Objections— 
ISSnUCTIOnS— MlBUBADINa  Instbuctions. 

Inatmctions,  wliidi,  though  somewhat  am- 
bl{iioas  and  misleading,  could  have  been  cured 
br  a  speei6c  objection  thereto,  which  was  not 
made,  wonld  not  be  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1309;   Dec.  Dig.  {  215.*] 

6.  Dakaobb  (1 163*)— Necessitt  or  Pbootot 
Dahaoes— Pain  and  SumcBiNo. 

The  Jury  must  be  governed  by  tbe  evidence 
is  awaidmg  damages  for  pain  and  suffering. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  f  454;   Dec.  Dig.  {  163.*] 

Appeal  from  Circuit  Court,  Hot  Springs 
Connty;  W.  H.  Evans,  Jadge. 

Action  by  Fred  Dallas  against  the  St 
Loois,  Iroa  Mountain  ft  Southern  Railway 


Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded 
for  new  trial. 

Fred  Dallas  brought  suit  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company,  for  injuries  alleged  to  have  been 
received  by  him  in  being  wrongfully  ejected 
from  one  of  Its  passenger  trains,  and  In  being 
left  In  an  unconscious  condition  near  the 
tracks  of  its  line  of  railway,  whereby  his 
leg  was  cut  off  by  another  of  defendant's 
trains  which  passed  shortly  afterwards.  Fred 
Dallas,  the  plaintiff,  testified,  substantially, 
as  follows:  On  September  29,  1907,  about 
2  o'clock  p.  m.,  he  took  defendant  passenger 
No.  806  at  El  Dorado  for  Camden,  Ark.  When 
the  train  reached  Camden,  he  concluded  to 
go  to  Malvern,  Ark.,  and  paid  his  passage  to 
that  place.  The  train  auditor,  upon  receipt 
of  his  fare,  put  the  usual  cbe<^  In  his  hat 
When  plaintiff  boarded  the  train,  he  was 
sober ;  but  he  began  drinking  whisky  on  the 
way,  and  he  became  drunk.  When  the  train 
stopped  at  Walco,  a  station  about  two  miles 
south  of  Malvern,  he  started  out  to  look 
around.  When  he  reached  the  steps,  some 
one  (he  thinks  was  one  of  tbe  train  crew) 
pushed  him  from  the  steps  of  the  coach.  He 
says  he  fell  backwards  and  did  not  remember 
anything  more  until  the  next  morning.  When 
he  recovered  consciousness,  he  found  that 
his  leg  had  been  cut  off,  but  says  that  he  does 
not  remember  any  of  the  attendant  circum- 
stances. Other  passengers  on  train  No.  806, 
on  the  day  In  question,  testify  that  they  saw 
one  of  the  train  crew  shove  the  plaintiff 
from  the  steps  of  the  coach.  One  witness 
said  that  when  the  plaintiff  ilell,  the  brake- 
man  kicked  him  out  of  the  way.  Other 
witnesses  testified  that  they  saw  blm  lying 
within  eight  or  ten  feet  of  the  track,  and  that 
he  was  unconscious.  Others  say  that  he  was 
unconscious,  but  was  some  distance  farther 
away.  The  train  crew  were  witnesses  for 
the  defendant  and  deny  that  the  plaintiff  was 
Idcked  or  shoved  off  of  the  steps  of  the  train, 
and  that  they  knew  he  was  drunk,  or  was  left 
lying  near  the  track  in  an  unconscious  condi- 
tion. The  train  stopped  at  Walco  about  8 
o'clock  p.  m.,  which  et  that  season  of  the 
year  was  shortly  after  dark.  The  train  pro- 
ceeded to  Malvern,  about  2  miles  distant  and, 
while  there,  defendant's  passenger  train.  No. 
223,  south  bound,  passed  It  When  It  arrived 
at  Walco,  two  or  three  passengers  got  off, 
and  the  train  started  up.  Just  then,  other 
passengers  came  out  of  the  coach,  and  the 
train  was  again  stopped  to  disdiarge  them. 
It  bad  moved  up  about  SO  feet  When  It 
made  tbe  second  stop,  a  cry  of  distress  was 
heard  from  the  rear  of  the  train.  An  in- 
vestigation was  made,  and  plaintiff  was  found 
under  the  rear  trucks  under  the  rear  coacti, 
with  the  wheels  resting  on  his  legs.  He  was 
released  as  quickly  as  possible,  placed  on  a 
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cot,  and  carried  to  Malvern,  where  his  leg 
was  amputated.  Walco  Is  a  station  2  miles 
Boutb  of  Malrern  established  for  the  benefit 
of  a  lumber  mill  and  its  employes.  There  was 
a  trial  by  Jury,  and  a  verdict  for  the  plain- 
tiff. The  defendant  has  appealed  from  the 
Judgment  rendered  upon  the  verdict 

Klnsworthy  &  Rhoton,  Bridges,  Wooldrldge 
&  Gant,  and  Jas.  H.  Stevenson,  for  appel- 
lant H.  B.  Means  and  J.  C.  Boss,  for  appel- 
lee. 

HART,  J.  (after  stating  the  facts  as  above). 
1.  It  is  earnestly  insisted  by  counsel  for  de- 
fendant that  there  is  not  suflSclent  evidence 
to  support  the  verdict  The  duty  of  the  car- 
rier to  a  drunk  passenger  and  its  liability 
for  the  neglect  of  it  is  stated  by  Mr.  Hutchin- 
son as  follows:  "And  this  rule  is  true  wheth- 
er the  attendant  danger  arises  from  the 
natural  infirmity  of  the  person  or  was  self-lm- 
IMsed.  Thus,  if  a  person  on  a  train  is  so  in- 
toxicated as  to  render  him  unconscious  of 
danger  and  unable  to  appreciate  his  position, 
surrounding  and  perils  and  his  duty  to  avoid 
them,  or  he  does  not  possess  the  power  of 
locomotion,  and  Is  put  off  the  train  by  a  con- 
ductor on  account  of  bis  misconduct  and  the 
place  where  he  Is  put  ofT  and  left  Is  danger- 
ous to  one  in  bis  condition,  and  these  facts 
are  known  to  the  conductor,  be  would  be 
guilty  of  recklessness.and  wanton  negligence, 
rendering  the  company  in  whose  employment 
he  is  liable  for  damages  resulting  from  his 
negligence,  although  the  person  ejected  and 
injured  might  have  been  legally  ejected,  in  a 
proper  manner  and  at  a  proper  place."  2 
Hutch.  Carr.  i  1083,  p.  126a  Upon  like  prin- 
ciples, the  law  would  not  justify  a  conductor 
in  putting  off  a  passenger  at  a  time  and 
place  and  under  conditions  and  circumstances 
which  would  expose  him  unnecessarily  to 
great  peril  of  life  or  bodily  harm,  and  this, 
too,  whether  the  danger  arose  from  the  natu- 
ral infirmity  of  the  person  or  was  self-impos- 
ed. If  the  conductor  did  not  know  of  the 
infirmity  of  the  person,  and  the  peril  attend- 
ing the  ejection,  there  would  be  no  liability 
arising  from  the  exercise  of  the  right  and 
performance  of  the  duty.  It  Is  the  fact  of 
notice  or  knowledge  of  the  dapger  on  the 
part  of  the  conductor  under  such  circumstan- 
ces that  constitutes  the  act  culpable  or  will- 
ful wrong. 

If  the  deceased  was  Intoxicated  to  the  de- 
gree that  he  was  unconscious  of  danger,  could 
not  grasp  his  position  and  surroundings,  and 
his  duty  to  avoid  danger  from  passing  trains, 
or  did  not  possess  the  power  of  locomotion, 
and  the  place  where  be  was  put  off  and  left 
was  dangerous  to  one  in  his  condition,  and 
these  facts  were  known  to  the  conductor,  the 
conductor  would  be  guilty  of  such  negligence 
as  to  render  the  defendant  liable  for  damages, 
resulting  from  such  misconduct  Where  in- 
toxication, which  did  not  take  away  con- 
sciousness, and  the  power  to  consider  and  un- 


derstand the  danger  to  which  he  was  expos- 
ed, or  deprive  him  of  physical  cai>acity  to 
take  care  of  himself,  and  to  avoid  danger, 
would  not  relieve  him  of  the  responBiblUty 
of  exercising  due  care,  after  he  was  put  off 
the  train,  and,  if  he  was  killed  In  consequence 
of  such  negligence  of  duty  on  his  part  the 
plaintiff  cannot  recover.  The  killing  under 
the  circumstances  would  be  the  result  of  his 
own  negligence,  which  proximately  contribut- 
ed to  it  Johnson  v.  Louisville  R.  R.  Co..  104 
Ala.  241,  16  South.  76,  53  Am.  St  Rep.  39. 

In  the  case  of  Black  v.  New  York,  New 
Haven  &  Hartford  Railway  Company,  193 
Mass.  448,  79  N.  B.  797,  7  L.  R.  A.  (N.  S.)  148. 
the  court  held:  "Where  the  plaintiff's  negli- 
gence or  wrongdoing  had  placed  his  person  or 
property  in  a  dangerous  situation  which  Is 
beyond  his  immediate  control,  and  the  de- 
fendant having  full  knowledge  of  the  dan- 
gerous situation,  and  full  opportunity,  by  the 
exercise  of  reasonable  care,  to  avoid  any  in- 
jury, nevertheless  causes  an  injury,  he  Is 
liable  for  the  injury,  as  the  plaintiff's  former 
negligence  is  only  remotely  connected  with 
the  accident  while  the  defendant's  conduct 
is  the  sole,  direct  and  proximate  cause  of  it" 

The  reason  of  the  rule  is  that  the  law  sub- 
ordinates personal  rights  to  the  preservation 
of  life.  The  rule  is  firmly  established,  but 
the  application  of  it  sometimes  gives  rise  to 
difficult  questions.  In  the  case  at  bar,  the 
defendant's  theory  of  the  case  was  that  plain- 
tiff was  injured  while  trying  to  board  its 
south-bound  train  when  in  motion;  but  the 
Jury  might  have  found  that  the  plaintiff  was 
shoved  from  one  of  defendant's  passenger 
trains  by  its  employ te,  and  was  left  lying 
close  to  the  track  in  an  unconscious  condition, 
that  with  knowledge  of  bis  helpless  condi- 
tion, and  of  the  further  fact  that  it  was  dark, 
and  that  there  was  no  one  there  to  render 
him  assistance,  they  left  him  near  the  track 
exposed  to  the  dangers  of  a  train  which  would 
necessarily  pass  in  a  short  time,  and  that 
as  a  result  thereof  the  plaintiff  was  injured. 
Hence  we  conclude  that  there  was  sufficient 
evidence  to  support  the  verdict  of  the  Jury. 

2.  The  claim  agent  of  the  defendant  testi- 
fied that  on  the  21st  day  of  October,  1907,  the 
plaintiff  gave  a  statement  of  the  facts  and 
circumstances  of  his  Injury ;  that  said  state- 
ment was  in  writing  and  signed  by  the  plain- 
tiff. Plaintiff  admitted  his  signature  to  the 
statement  but  denied  having  said  of  the  mat- 
ters contained  in  it  Defendant  offered  to 
introduce  the  statement  in  evidence  and  as- 
signs as  error  the  action  of  the  court  in  ex- 
cluding it  The  court  should  have  admitted 
the  statement  in  evidence.  The  rule  in  St 
Louis,  Iron  Mountain  &  Southern  Ry.  Co.  v. 
Faisst  68  Ark.  592,  61  S.  W.  374,  invoked  by 
counsel  for  plaintiff,  is  not  applicable,  for 
plaintiff  sustained  two  relations  to  this  suit ; 
he  was  both  plaintiff  and  witness.  As  said 
in  the  case  of  Collins  v.  Mack,  31  Ark.,  at 
page  694:    "The  acts  and  declarations  of  a 
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party  to  a  snlt,  when  they  afford  any  pre- 
Hunption  against  him,  may  be  proven  by  tbe 
opposing  party."  It  la  a  well-recognized  role 
of  evidence  that  any  statements  which  may 
have  been  made  by  a  party  to  a  salt  against 
his  interest,  touching  material  facts,  are  com- 
petent as  original  testimony.  Black  v.  E^ 
stetai,  221  Mo.  286,  120  S.  W.  755 ;  LoulsvUle 
&  N.  S.  Co.  et  al.  T.  Onan's  Adm'r,  110  S.  W. 
3S2,  33  Ky.  Law  Rep.  462. 

3.  Connsel  for  defendant  also  insist  that 
the  mart  erred  In  giving  Instruction  No.  7 
at  the  instance  of  the  plaintiff.  The  instruc- 
tion is  to  some  extent  ambiguous  and  mlslead- 
iDg,  In  this,  tliat  It  might  be  Inferred  from  it 
tMt  the  Jury  should  render  a  verdict  for  any 
amonnt  they  deemed  right  for  the  pain  and 
aoffering  regardless  of  the  evidence.  But  the 
drfect  conld  have  been  cured  by  a  specific  ob- 
jection. For  that  reason  we  would  not  reverse 
the  case  for  this  alleged  error ;  but,  inasmuch 
aa  the  case  must  be  reversed  for  the  error  al- 
ready Indicated,  we  deem  it  proper  to  caution 
the  court  in  r^ard  to  the  form  of  the  Instruc- 
tion. While,  as  we  have  said.  It  is  difilcult  to 
fix  a  measure  of  damages  for  pain  and  suffer- 
ing for  the  reason  that  none  would  be  an  ac- 
ceptable inducement  to  suffer  it,  yet,  in  deter- 
mining the  amount  of  compensation  for  it, 
the  Jury  must  be  governed  by  the  evidence  in 
the  case.    See  Aluminum  Company  of  North 

!  Amerlea  t.  Rams^,  89  Ark.  622,  117  S.  W. 
568;  Ward  ▼.  Blackwood,  48  Ark.  396,  3  S.  W. 

I  624;  Hallway  Go.  v.  Dobbins,  60  Ark.  485,  30 
S.  W.  887,  31  S.  W.  147 ;  St.  L.,  I.  M.  &  So. 
K.T.  Co.  T.  Cantrell,  37  Ark.  522,  40  Am.  Rep. 
1(6;  Barlow  v.  Lowder,  35  Ark.  496. 

For  the  error  in  excluding  the  written 
statement  of  plaintiff  from  the  Jury,  the 
Jodgment  will  be  reversed,  and  the  cause  re- 
maaded  for  a  new  trial. 


WILET  V.  STATE. 
(Sspreme  Court  of  Arkansas.    Dec.  IS,  1909.) 

L  L&BCKHT   (i  60*)  —  £^VIDENCE— IDENTIFIOA- 

nox  OP  SroiiEZT  Goods. 
On  a  trial  for  the  larceny  of  merchandise, 
(ridence  keld  to  justify  a  finding  that  the  mer- 
chudiae  foand  in  the  possession  of  accused  and 
t  third  peraon  Jointly  indicted  with  him  was 
th(  property  of  prosecutor. 

[Bl  Note.— For  other  cases,  see  Larceny,  Cent 
Kg.  if  156-158;   Dec.  Dig.  t  60.*] 

2.  Crdii:(ai,  Law  ({  1150«)  —  Vkbdict— CoH- 

CLC8IVERE8S. 

Where  there  is  any  substantial  evidence  to 
natim  it,  a  verdict  of  guilty  will  not  be  dls- 
tnrbed  on  appeal. 

[Ed.  Note.— for  other  cases,  see  Criminal  Lew, 
Out  Dig.  if  3074-3063 ;   Dec  Dig.  §  1159.*] 

3.  Laicert  (I  64*)— Recxnt  Possession  of 
BToiis  PsopEBTT- Effect. 

The  onezplained  possession  of  property  re- 
mtly  stolen  affords  presumptive  evidence  of 
fdiit,  and  if,  in  connection  with  other  facts,  it 
•nduca  a  belief  beyond  a  reasonable  donbt  of  the 


guilt  of  accused,  it  is  suffldent  to  warrant  a 
conviction. 

[EVl.  Note.— For  other  cases,  see  Larceny,  Cent> 
Dig.  li  170-178;   Dec.  Dig.  (  64.*] 

4.  Labcent  (8  64*)— Recent  Possession  of- 

Stolen  Pbopebtt— Effect. 

Jbe  question  whether  the  possession  of  stol- 
en property  is  recent  does  not  depend  wholly  on 
the  lapse  of  time,  but  the  actions  of  accused  and 
the  nature  of  his  claim  to  the  property  on  his 
subsequently  making  a  claim  of  title,  and  all  the 
circumstances  must  be  considered  in  determining 
whether  the  possession  is  recent  or  so  remote 
that  it  may  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent. 
Dig.  H  170-178;   Dec.  Dig.  §  64.*] 

6.  Labcent  (I  64*)— Recent  Possession  of 

Stolen  Pbopebtt— Effect. 

Merchandise  stolen  May  1st  was  found  in 
possession  of  accused  on  July  23d,  when  his 
premises  were  searched.  Subsequently  he  made 
a  distinct  assertion  of  title  to  it,  claiming  to 
have  acquired  possession  before  the  alleged  lar- 
ceny. HeU,  that  the  possession  by  accused  was 
not  too  remote  to  deprive  it  of  its  probative  ef- 
fect as  a  fact  from  which  an  inference  of  guilt 
could  be  drawn  in  connection  with  the  other 
circumstances  and  the  false  claim  of  the  acqui- 
sition of  the  property  by  accused. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent 
Dig.  IS  170-178;   Dec.  Dig.  {  64.*] 

6.  Cbiminai,  Law  (H  423,  427*)  — Declaba- 
TIONS  OF  Conspibatobs— Admissibilitt. 

Before  evidence  of  the  acts  or  declarations 
of  an  alleged  conspirator  is  admissible,  the  con- 
spiracy must  "be  shown  by  other  evidence,  and 
the  acts  or  declarations  must  relate  to  what  was 
done  or  said  while  the  conspiracy  continued. 

(Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent    Dig.  |§  989-1001,  1012-1017;    Dec  Dig. 

7.  Cbihinal  Law  (H  424,  427*)  —  Declaba- 
tions  OF  Conspibatobs — Aduibsibilitt. 

The  fact  that  the  seveml  portions  of  mer- 
chandise stolen  from  a  store  at  the  same  time 
were  found  in  possession  of  accused  and  a  third 
person  jointly  mdicted  for  the  larceny  was  com- 
petent to  establish  a  conspiracy  to  commit  the 
offense,  and  to  implicate  accused  and  the  third 
person  in  the  commission  thereof,  and  proof  that 
portions  of  the  merchandise  were  fonnd  in  the 
possession  of  the  third  person  was  admissible, 
though  any  declaration  of  the  third  person  made 
at  the  time  of  the  finding  of  the  property  in  his 
possession  would  not  be  admissible. 

[EM.  Note.— For  other  cases,  see  Criminal  Law. 

ent  J}'-  "  -"~^  '"*''  "•'"  "^'~     "       -• 
iS  424, 


Cent.  DigJJj  100^-1010, 1012-1017;  Dec  Dig 


8.  Labcent  (|  45*)  —  Evidence— Admissibil- 
itt. 

The  fact  that  the  several  portions  of  mer- 
chandise stolen  from  a  store  at  the  same  time. 
were  found  in  possession  of  accused  and  a  third' 
person  jointly  indicted  with  him  is  admissible, 
as  a  circumstance  to  identify  the  property, 
though  the  separate  portions  were  found  at  dif- 
ferent places. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent. 
Dig.  {  135;    Dec.  Dig.  {  46.*] 

Appeal  from  Circuit  Court,  Franklin  Coun-. 
ty;  Jeptha  Evans,  Judge. 

Win  Wiley  was  convicted  of  larceny,  and 
he  appeals.    Affirmed. 

Sam  R.  Chew,  for  appellant  Hal  L.  Nor- 
wood, Atty.  Gen.,  and  C.  A.  Cnnlngham,  Asat 
Atty.  Gen.,  for  the  State. 
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FRAUBNTHAL,  J.  The  defendant,  Will 
Wiley,  and  one  Tom  Trotter,  Jr.,  were  Jointly 
Indicted  by  the  grand  Jury  of  Tranklln  coun- 
ty and  charged  with  the  crimes  of  burglary 
and  grand  larceny.  In  the  first  count  of  the 
Indictment  these  parties  were  charged  with 
burglarizing  the  stor^ouse  of  ti.  J.  Sto<&- 
ton,  and  In  the  second  count  they  were  charged 
with  taking,  stealing,  and  carrying  therefrom 
a  lot  of  goods  and  merchandise,  the  property 
of  said  Stoditon.  The  goods  and  merchandise 
alleged  to  have  been  stolen  consisted  of  a 
lot  of  calico,  lawn,  gingham,  percale,  cham- 
bray,  ribbon,  elastic,  shirts,  hose,  slippers, 
scissors,  tobacco,  etc.,  and  each  Item  of  the 
goods  is  set  forth  in  the  Indictment,  togeth- 
er with  the  value  thereof.  There  was  a  sev- 
erance of  the  trial  of  the  two  parties,  and  the 
defendant  Wiley  was  In  this  case  placed  upon 
separate  trial.  The  defendant  was  acquitted 
of  the  charge  of  burglary,  but  was  convicted 
upon  the  count  of  the  indictment  charging 
him  with  grand  larceny,  and  his  punishment 
was  fixed  at  one  year's  Imprisonment  In  the 
penitentiary.  From  this  conviction  the  de- 
fendant presents  this  appeal. 

The  evidence  adduced  upon  the  trial  of  the 
case  tended  to  establish  the  following  facts: 
L.  J.  Stockton  was  the  owner  of  and  was  eon- 
ducting  a  small  mercantile  business  in  a  coun- 
try storehouse  situated  at  the  forks  of  two 
public  roads  in  Franklin  county.  On  the  night 
of  Saturday,  May  1,  1909,  the  storehouse  was 
broken  into  by  an  entry  being  made  through 
a  window,  and  the  goods  and  merchandise  set 
out  in  the  indictment  were  taken  therefrom 
and  stolen.  The  burglary  and  larceny  were 
discovered  by  Stockton  on  the  evening  of  the 
following  day,  and  he  and  his  daughter,  who 
was  assisting  him  in  attending  to  the  busi- 
ness, made  a  list  of  the  goods  that  bad  been 
taken  from  the  store  on  said  night.  On  May 
1,  1909,  the  d^endant  and  said  Tom  Trotter, 
Jr.,  were  living  and  working  upon  a  bottom 
farm  about  four  miles  from  the  storehouse, 
and  at  that  time  they  lived  about  150  yards 
from  each  other.  They  were  close  friends, 
and  about  one  year  and  a  half  or  two  years 
prior  to  this  time  they  lived  near  each  other 
In  Oklahoma.  Trotter  returned  from  Okla- 
homa to  Franklin  county  in  December,  1908, 
and  the  defendant  at  an  earlier  date  dnrlng 
that  year.  Some  time  after  May  1,  1909, 
these  parties  moved  from  the  bottom  land, 
and  in  July,  1909,  lived  about  one  mile  apart 
and  nearer  the  locality  In  which  the  store- 
house was  situated.  On  July  23,  1909,  under 
and  by  virtue  of  a  search  warrant,  certain  of- 
ficers and  Ia  J.  Stockton  went  to  the  house  of 
Bald  Trotter,  and  there  searched  for  the  goods 
and  merchandise  alleged  to  have  been  stolen. 
They  fonnd  In  Trotter's  house  a  lot  of  new 
calico,  lawn,  chambray,  and  other  goods  which 
were  identified  by  Stockton  as  goods  that 
were  in  his  stock,  and  that  were  taken  there- 
from on  May  1, 1909.  These  goods  were  found 
In  the  bottom  of  a  tninl^  and  were  covered 
with  other  goods  that  were  not  new  and  some 


bedclothes.  The  ofllcers  then  proceeded  In 
company  with  Stockton  and  went  to  the  house 
of  defendant,  Wiley.  In  this  bouse  they 
found  also  a  lot  of  goods  and  merchandise 
which  Stockton  identified  as  owned  by  him, 
and  as  having  been  in  his  stock  and  taken 
therefrom  on  said  May  1st  These  goods 
were  found  in  a  clothespress  upon  whicb 
were  piled  other  goods  that  were  not  new, 
and  also  quilts.  Amongst  the  property  taken 
from  Stockton's  store  were  three  large  scis- 
sors which  had  the  mark  or  brand  thereon 
of  "Empress."  A  pair  of  scissors  similar  to 
these  was  found  at  the  house  of  Trotter  and 
one  pair  of  scissors  also  similar  to  these  was 
found  at  the  house  of  the  defendant,  and 
Stockton  identified  these  scissors  as  his  prop- 
erty which  were  taken  from  his  house  on  the 
night  of  May  1st.  While  the  goods  were  be- 
ing identified  and  claimed  by  Stockton  and 
taken  possession  of  by  the  oflScers,  the  de- 
fendant made  no  explanation  of  how  he  ob- 
tained them;  but  on  his  trial  he  said  the  rea- 
son that  be  made  no  explanation  at  that  time 
was  that  he  did  not  care  to  do  so  because  he 
knew  where  be  had  gotten  them,  and  could 
show  his  innocence.  While  the  defendant 
was  living  on  the  bottom  land  there  was  lo- 
cated near  his  home  a  cave  or  hole  in  a 
bluff;  and  a  short  time  after  the  storehouse  of 
Stockton  was  burglarized  a  young  boy  saw 
the  defendant  and  his  wife  at  this  place  In 
the  bluff  with  two  sacks,  and  under  circum- 
stances indicating  that  he  was  hiding  proper- 
ty in  this  cave  or  hole  in  the  bluff.  The  de- 
ffflidant  claimed  in  explanation  of  this  that 
he  was  only  at  the  time  hunting  a  mule. 
The  defendant  Introduced  the  evidence  of  his 
relatives  and  himself  by  which  he  endeavored 
to  prove  that  the  goods  fonnd  In  his  posses- 
sion were  purchased  from  time  to  time  from 
merchants,  and  he  Introduced  evidence  show- 
ing that  other  merchants  at  the  towns  in 
Franklin  county  kept  in  their  stocks  of  mer- 
chandise for  sale  goods  similar  to  those  al- 
leged to  have  been  stolen.  He  introduced 
Tom  Trotter,  Jr.,  as  a  witness,  who  claimed 
to  have  purchased  the  goods  found  In  bis  pos- 
session from  merchants  principally  In  Ft. 
Smith  and  Oklahoma. 

We  do  not  think  It  necessary  to  further  de- 
tail the  facts  and  circumstances  adduced  in 
the  evidence  in  this  case.  The  above  pre- 
sents suflSciently  the  character  of  the  case 
that  was  made  out  against  the  defendant,  and 
the  questions  that  are  presented  upon  this 
appeal  for  determination.  The  chief  ques- 
tion of  fact  involved  in  the  case  Is  whether 
or  not  the  goods  and  merchandise  that  were 
found  in  the  possession  of  Trotter  and  the 
defendant  were  the  property  of  L.  J.  Stock- 
ton, and  the  goods  which  be  claimed  were 
stolen  from  the  storehouse;  for,  If  they  were 
the  property  of  Stockton,  then  the  explana- 
tion of  the  defendant  of  how  he  obtained 
them  most  necessarily  have  been  fabricated 
and  false;  and  this,  taken  in  connection  with 
the  other  facts  and  circumstances  adduced 
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In  eTldence,  is,  we  tblnk,  snffldent  evidence  to 
Bustaln  the  verdict  of  the  jury. 

It  la  earnestly  nrged  by  able  counsel  for 
tbe  defendant  that  there  is  not  sufficient  evi- 
dence to  sustain  the  finding  that  these  goods 
and  merchandise  found  in  the  possession  of 
the  defendant  and  Trotter  were  the  property 
of  L  3.  Stockton.  These  goods  and  merchan- 
dise were  presented  In  evidence,  and  Mr. 
Stockton  and  his  daughter.  In  the  presence  of 
the  jury,  picked  out  and  Identified  the  goods 
u  his  property  and  as  the  goods  which  were 
taken  from  his  store.  The  defendant  and  his 
witnesses  testified  that  he  had  the  property 
fiome  time  before  the  date  of  the  burglary. 
These  witnesses  appeared  before  the  Jury, 
who  were  the  exclusive  judges  of  their  cred- 
ibility and  also  the  Judges  of  what  weight  to 
tin  to  the  testimony  of  Stockton  and  his 
danghter.  This,  therefore,  was  peculiarly  a 
question  of  fact,  which  was  especially  a  mat- 
ter within  their  province  to  determine.  As 
to  that  qoestlon  of  fact,  we  are  of  the  opin- 
ion that  there  was  some  evidence  to  sustain 
tbe  finding  of  tbe  Jury ;  and  this  court  has 
uniformly  held  that,  where  there  is  any  evi- 
dence of  a  substantial  character  to  sustain 
tbe  finding  of  the  Jury  as  to  a  question  of 
fact.  It  will  not  be  disturbed.  Hubbard  v. 
SUte,  10  Ark.  378;  Chltwood  y.  State,  18 
Art  453:  Dixon  v.  State,  22  Ark.  213;  Har- 
ri»  V.  State.  31  Ark.  196;  Holt  v.  State,  47 
ArlE.  196,  1  S.  W.  61 ;  Williams  v.  State,  50 
Arlc.  511,  9  S.  W.  5;  Gunter  v.  State,  79  Ark. 
432,  96  S.  W.  181,  116  Am.  St  Rep.  85. 

It  thus  being  determined  that  these  goods 
and  merchandise  were  the  property  of  L.  J. 
Stodrton  and  the  goods  which  were  stolen, 
the  possession  of  them  by  the  defendant  was 
a  fact  from  which  his  complicity  In  the  lar- 
ceny might  be  Inferred.  The  possession  of 
property  recently  stolen  and  unexplained  af- 
fords presumptive  evidence  of  guilt  Such 
poaaesslon  is  a  circumstance  which  may  be 
prored  and  taken  Into  consideration  by  the 
Inry,  and,  If  in  connection  with  the  other 
facts  and  circumstances  proved  In  the  case  it 
induces  in  the  minds  of  the  Jury  a  belief  be- 
yond a  reasonable  doubt  of  the  guilt  of  the 
defendant.  It  becomes  sufficient  to  warrant 
a  conviction.  Rapalje  on  Larceny  and  Kin- 
dred OfTenses,  f  162 ;  Boykin  v.  State,  34  Ark. 
443;  Shepherd  v.  State,  44  Ark.  39;  Den- 
nark  V.  State,  58  Ark.  576,  25  S.  W.  867 ;  Gun- 
ter V.  State,  79  <Ark.  433,  96  S.  W.  181,  116 
■Ka.  St  Rep.  85;  Douglass  v.  State,  121 
S.  W.  923.  The  question  as  to  whether  or  not 
the  possession  of  stolen  property  is  recent 
does  not  depend  wholly  npon  the  lapse  of 
time.  'Hie  nature  of  the  property  alleged  to 
hare  been  stolen,  the  actions  of  the  defend- 
ant and  the  nature  of  his  claim  thereto,  if 
he  SDbseqnently  makes  an  assertion  of  title, 
and  all  the  circumstances  surrounding  the 
particalar  case,  should  be  taken  Into  consid- 
eration in  determining  whether  the  posses- 
*ion  of  the  prt^wrty  was  at  the  time  after  it 
wai  recently  stolen,  or  whether  It  was  so  re- 


mote that  it  should  not  be  considered  that 
it  was  recently  stolen.  8  Ency.  of  EJvidence, 
101 ;  State  v,  MUler,  46  Minn.  521,  4S  N.  W. 
401 ;  Commonwealth  v.  Montgomery,  11  Mete. 
(Mass.)  634,  46  Am.  Dec.  227.  In  the  case 
at  bar  the  merchandise  was  stolen  and  se- 
creted, and  some  time  after  it  was  discovered 
In  tbe  possession  of  the  defendant  he  made 
a  distinct  assertion  of  title  to  it  Subsequent- 
ly he  claimed  to  have  acquired  iwssession 
of  the  property  at  a  time  long  before  the  date 
when  they  were  alleged  to  have  been  stolen 
from  Stockton,  the  owner.  He  could  not  have 
obtained  them  therefore  innocently  from  any 
other  person.  It  then  became  a  qnestion  of 
fact  fOr  the  Jury  to  determine  as  to  wheth- 
er or  not  his  claim  of  title  was  made  honest- 
ly and  in  good  faith,  or  whether  it  was  false 
and  fabricated;  for,  if  the  claim  made  by 
him  that  he  acquired  and  was  in  possession 
of  the  property  prior  to  the  date  that  it  is 
alleged  that  it  was  stolen  from  Stockton  was 
false  and  based  on  fabricated  testimony,  then 
the  Inference  of  bis  guilt  was  strengthened. 
The  possession  of  the  property  by  defendant 
under  the  circumstances  of  this  case  was  not 
too  remote  therefore  from  the  date  that  they 
were  alleged  to  have  been  stolen  to  deprive 
it  of  Its  probative  effect  as  a  fact  from  which 
an  Inference  of  the  guilt  of  the  defendant 
could  be  drawn  by  the  Jury.  This  Inference, 
taken  in  connection  with  the  other  circum- 
stances in  the  case  and  the  false  and  fabri- 
cated claim  of  the  acquisition  of  the  prop- 
erty by  the  defendant,  is  sufficient  we  thinlc, 
to  sustain  the  verdict  of  conviction. 

It  is  urged  by  counsel  for  defendant  that 
tbe  court  erred  in  permitting  evidence  to 
be  Introduced  that  part  of  the  alleged  stolen 
goods  were  found  at  the  house  of  Trotter.  It 
Is  contended  that  such  evidence  could  only 
be  admissible  on  tbe  ground  that  it  was  in 
the  nature  of  the  declaration,  act,  and  con- 
duct  of  a  co-consplrator.  It  is  urged  that 
there  is  no  testimony  showing  any  combina- 
tion or  conspiracy  between  the  defendant  and 
Trotter  to  commit  this  alleged  crime;  and 
inasmuch  as  tbe  acta  and  conduct  of  Trot- 
ter occurred  and  the  iwssesslon  of  the  goods 
were  discovered  at  Trotter's  house  in  the  ab- 
sence of  the  defendant  and  long  after  the 
criminal  enterprise,  if  any,  was  ended,  tbe 
testimony  was  not  admisstble.  It  is  well  set- 
tled that  before  evidence  of  the  acts,  declara- 
tions, or  conduct  of  an  alleged  conspirator 
can  be  introduced,  the  conspiracy  must  first 
be  shown  by  evidence  aliunde,  and  must  be 
done  or  made  while  the  conspiracy  continues. 
The  general  rule  of  law  Is  that,  when  the 
deed  is  done  and  the  criminal  enterprise  is 
ended,  the  criminating  conduct  or  declara- 
tion of  one  conspirator  is  Inadmissible  against 
his  co-conspirator.  RapalJe  on  Larceny  and 
Kindred  Offenses,  732;  12  Gyc.  489;  Clinton 
V.  Estes,  20  Ark.  216;  Rowland  v.  State,  45 
Ark.  182;  Polk  v.  State,  45  Ark.  165;  Foster 
T.  SUte,  45  Ark.  328;   Vaughan  t.  State^  57 
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Ark.  1.  20  S.  W.  588;  OOI  t.  Stete,  69  Ark. 
422,  27  S.  W.  59& 

But  thlB  mle  does  not  apply  when  the  pos- 
seBsion  of  the  goods  that  were  stolen  at  the 
same  time  are  found  In  the  possession  of 
such  party.  The  fact  that  each  of  the  par- 
ties Is  found  to  possess  portions  of  the  stolen 
goods  which  were  taken  at  the  same  time  la 
itself  competent  to  establish  a  conspiracy  and 
to  Implicate  each  in  the  commission  of  the 
crime.  The  fact  that  the  several  portions 
of  goods  made  in  the  aggregate  the  amount 
of  goods  that  it  Is  proved  were  taken  would 
be  a  circumstance  to  identify  the  goods,  al- 
though the  separate  portions  were  found  at 
different  places;  and  such  evidence  would 
also  be  competent  for  that  purpose.  In  the 
case  of  Clark  t.  State,  28  Tex.  App.  188,  12 
S.  W.  729,  19  Am.  St  Rep.  817,  it  was  held 
that  the  rule  that  the  acts,  conduct,  and  dec- 
larations of  one  co-consplrator  after  the  con- 
summation of  the  conspiracy  are  Inadmissible 
as  evidmce  against  another  conspirator  can- 
not be  extended  to  exclude  the  evidence  of 
the  subsequent  finding  of  the  fruits  of  the 
crime  in  the  possession  of  one  of  the  con- 
spirators. In  the  case  of  Fisher  v.  State,  73 
Ga.  595,  freight  cars  Iiad  been  broken  in  and 
entered  and  goods  stolen  therefrom.  The  de- 
fendant In  that  case  and  several  other  par- 
ties were  Jointly  indicted  charged  with  the 
commission  of  the  crime,  and  the  defendant 
was  placed  upon  his  separate  trial.  In  that 
case  the  court  held  that  the  fact  that  the 
same  class  of  goods  missed  from  the  broken 
and  rifled  cars  were  found  in  the  possession 
of  each  of  tlie  parties  was  clearly  competent 
not  only  to  establish  a  conspiracy,  but  to  im- 
plicate the  defendant  in  the  guilt  of  his  as- 
sociates. Rapalje  on  Larceny  and  Kindred 
Offenses,  p.  733 ;  12  Cyc.  444.  In  the  case  at 
bar  a  lot  of  merchandise  was  taken  from  the 
storehouse  of  Stockton  upon  one  occasion. 
A  part  of  these  stolen  goods  was  found  in 
the  possession  of  Trotter  and  a  part  thereof 
was  found  In  the  possession  of  the  defend- 
ant That  was  a  fact  that  was  competent  to 
go  to  the  Jury  to  show  that  the  two  had  act- 
ed together  in  securing  these  goods,  and  that 
the  defendant  was  implicated  In  thus  secur- 
ing them.  At  the  time  this  testimony  was 
Introduced,  the  court  upon  objection  being 
made  thereto,  stated  that  any  declaration  or 
action  of  Trotter  would  not  be  admitted,  and 
that  the  only  testimony  that  was  admissible 
was  as  to  the  fact  that  these  goods  were  found 
in  the  possession  of  Trotter.  And  that  was 
the  extent  of  the  testimony  admitted  relative 
to  any  act  or  conduct  of  Trotter,  and  there 
was  no  testimony  as  to  any  declaration  that 
was  made  by  him.  We  think  that  the  testi- 
mony thus  admitted  was  relevant  and  com- 
petent 

We  have  carefully  examined  the  instruc- 
tions that  were  given  by  the  court  and  we 


find  that  they  fully  and  correctly  presented 
the  law  that  was  applicable  to  the  facta  of 
this  case.  It  was  peculiarly  the  province  of 
the  Jury  under  these  instructions  to  deter- 
mine from  the  facts  and  circumstances  ad- 
duced in  evidence  as  to  whether  or  not  the 
defendant  was  guilty  of  the  charges  prefer- 
red in  the  indictment 

They  found  from  the  facts  and  drcum- 
stances  that  be  was  guilty  and  convicted  bim- 
of  grand  larceny.  We  cannot  say  that  there 
is  no  substantial  evidence  to  sustain  that 
verdict;  and  therefore  the  verdict  should 
not  be  disturbed. 

The  Judgment  is  affirmed. 


AMERICAN  INS.  CO.  et  al.  v.  McOEHEE 

LIQUOR  CO. 

(Supreme  Oonrt  of  Arkansas.     Dec.  20,  1909.> 

1.  PATHSNT   (I    17*)  —  PATltXKI    BY    DBAXT  — 

Mode  and  SuFFicrENcr. 

Where  property  insured  was  destroyed  by- 
fire,  the  delivery  to  the  insured  of  drafts  for  the 
amount  of  the  loss  by  the  Insurance  oompaiiy'» 
adjuster  would  not  constitute  payment  of  the 
loss,  unless  the  insured  agreed  to  receive  them- 
as  such. 

[Ed.  Note.— For  other  cases,  see  Paymentr 
Cent  Dig.  ii  70-77';   Dec.  Dig.  {  17.»] 

2.  Payment  (f  17*)— Payment  by  Dram.       * 

Where  insured  property  was  destroyed,  and' 
the  insurance  company's  adjuster  gave  the  in- 
sured drafts  on  the  company  for  the  amount  of 
the  loss,  which  were  not  paid,  the  insured  was 
entitled  to  sue  and  recover  thereon. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent.  Dig.  i§  70-77 ;   Dec.  Dig.  S  17.*] 

3.  Payment  (J  53*)— Effect— Dbait— Rescis- 
sion. 

Where  insured  property  was  destroyed,  and 
the  insurance  company's  adjuster  gave  the  in- 
sured drafts  on  the  company  for  the  amount  of 
the  loss,  the  insured  cannot  recover  on  the  pol- 
icy without  at  the  trial  producing  and  surrender- 
ing, or  offering  to  surrender,  the  drafts  for  can- 
cellation. 

[Ed.  Note.— For  other  cases,  see  Payment,. 
Cent.  Dig.  |  141 ;   Dec.  Dig.  S  53.*] 

Appeal  from  Circuit  Court  Pulaski  Coun- 
ty;  Jno.  W.  Blackwood,  Judge. 

Action  by  the  McGehee  Liquor  Company,, 
a  copartnership,  against  the  American  Insur- 
ance Company  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
in  part  and  aSlrmed  in  part 

C.  P.  Hamwell,  for  appellants.  Abner  Mc- 
Gehee, Jr.,  for  appellee. 

BATTLE,  3.  On  the  15th  day  of  July,. 
1908,  Joe  F.  Jones  and  J.  H.  Davis,  partner» 
doing  business  under  the  firm  name  and 
style  of  McGehee  Liquor  Company,  brought 
an  action  against  the  American  Insurance 
Company,  a  corporation  organized  under  the 
laws  of  Arkansas  and  doing  business  at  Lit- 
tle Rock,  in  this  state,  and  against  John 
B.  Driver  and  A.  B.  Poe,  on  two  drafts  for 
$600  each,  drawn  by  E.  Miles,  adjuster,  on  tbe 
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.defendant  tbe  Insurance  company,  payable  to 
tbe  order  of  the  plaintiffs,  dated  tbe  23d 
day  of  March,  1908,  one  due  60  days  after 
date,  and  the  other  00  days  after  date,  both 
accepted  by  the  defendant  tbe  American 
Insurance  Company  on  the  28th  day  of 
March,  1906,  and  indorsed  in  blank  by  the 
defendants  John  B.  Driver  and  A.  B.  Poe. 
Plaintiffs  alleged  that  both  drafts  had  been 
protested  for  nonpayment,  and  dne  notice 
to  tbe  Indorsers  had  been  given,  and  asked 
for  Judgment  against  the  defendants  for  the 
amount  of  the  two  drafts,  and  for  interest 
on  tbe  same  from  maturity  until  paid,  and 
for  costs  of  this  action. 

Defendants  demurred  to  the  complaint  be- 
cause it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

Plaintiffs  amended  their  complaint  I7  mak- 
ing W.  B.  Calhoun,  Charles  S.  Driver,  J.  T. 
Hughes,  B.  P.  Uston,  J.  M.  Long,  and  O.  A. 
Klmberty  defendants  to  this  action,  and  by 
alleging  that  the  American  Insurance  Com- 
pany were  required  to  give  two  bonds  In  tbe 
snm  of  110,000  each  to  the  state  of  Arkansas, 
conditioned  that  the  said  company  would 
promptly   pay   all   dalms   arising   and  ac- 
crnlng  t*  any  person  by  virtue  of  any  policy 
issued  by  said  company  during  the  term  of 
the  bond,  which  was  to  be  filed  with,  and 
approved  by,  the  auditor  of  the  state;  that 
tbe  American  Insurance  Company  on  tbe 
28th  day  of  February,  1907,  executed,  ac- 
knowledged, and  delivered  bond  of  |10,000, 
signed  by  the  defendants  A.  B.  Foe,  J.  M. 
Toung,  G.  A.  Klmberly,  E.  Miles,  and  3.  T. 
Hughes;  that  It  did  on  the  1st  day  of  May, 
1907,  aecute,  acknowledge,  and  deliver  an 
•ddltluial  bond  of  $10,000,   signed  by  the 
defendants  J.   B.   Driver,   W.   B.   Calhoun, 
Charles  S.  Driver,  JH  Miles,  J.  T.  Hughes, 
A  B.  Foe,  and  H.  P.  Llston;   that  both  of 
these  bonds  were  g^lven  to  the  state  of  Ar- 
kansas, and  conditioned  according  to  the  law 
in  such  cases  made  and  provided,  and  were 
Hied  with  the  auditor  and  approved  by  him. 
and  were  in  fuU  force  and  effect  at  the  time 
the  lasses  occurred  which  were  evidenced  by 
the  drafts  sued  on;   that  during  the  "term" 
of  tbe  bonds  the  plaintiffs  held  policies  is- 
saed  by  the  insurance  company,  indemnify- 
ing them  against  loss  by  fire  destroying  or 
Injnring  their  stock  of  merchandise  at  Mc- 
Oehee,  Ark.,  which  was  destroyed  by  fire  on 
«r  about  the  20th  day  of  November,  1907; 
that  the  loss  caused  thereby  was  adjusted 
hr  an  adjuster  of  the  Insurance  company  at 
tl.OOO;  and  that  the  drafts  wo'e  given  "as 
erldeoce  of  that  Indebtedness,"  and  by  ask- 
ing for  Judgment  against  the  defendants  for 
S1,000  and  interest  for  12  per  cent  thereon 
u  penalty,  and  for  $200  for  attorney's  fee. 

Copies  of  the  protests  of  the  drafts  and  of 
the  bonds  were  filed  as  exhibits. 

The  defoidants,  tbe  Insurance  company,  J. 
R  Driver,  and  A.  B.  Poe  answered,  and  ad- 
mitted that  plaintiffs  suffered  a  loss  by  fire 
as  alleged  In  Qielr  complaint,  and  the  same 


was  adjusted  at  $1,000,  as  evidenced  by  the 
drafts  sued  on,  and  alleged  that  the  Insur- 
ance company  on  the  23d  day  of  March, 
1008,  "settled"  that  loss  by  the  drafts,  that 
no  demand  for  payment  was  made  of  Driver 
and  Foe,  both  of  whom  are  solvent,  and  in- 
sist that  plaintiffs  are  not  entitled  to  recov- 
er penalty  and  attorney's  fee. 

The  other  defendants  answered  and  made 
the  same  allegations  and  contentions  con- 
tained in  the  separate  answer  of  their  co- 
defendants,  and,  In  addition  thereto,  made 
other  allegations  which  It  Is  not  necessary 
to  mention. 

On  the  6th  day  of  January,  1909,  the  de- 
fendants having  failed  to  appear,  the  cause 
was  submitted  to  the  court  upon  tbe  com- 
plaint of  the  plaintiffs  and  the  drafts  sued 
on;  and  the  court  found  that  the  defendants 
"are  Justly  indebted  to  the  plaintiffs  on  ac- 
count of  the  drafts,  which  were  given  In 
payment  of  a  fire  insurance  policy  in  the 
sum  of  $1,000,  with  interest  thereon  from  the 
28d  of  March,  1908,  to  date  at  the  rate  of 
6  per  cent  per  annum,  amounting  in  all  to 
the  sum  of  $1,047.35,"  and  rendered  Judgment 
against  the  defendants  for  that  amount,  and 
the  statutory  penalty  of  12  per  cent.,  amount- 
ing to  $120,  and  for  $140  for  attorney's  fee. 
Defendants  have  appealed  to  this  court. 

The  execution  and  delivery  of  the  drafts 
were  not  payment  of  the  loss  Incurred  by  the 
destruction  by  fire  of  property  Insured  In 
a  policy  Issued  by  the  American  Insurance 
Company  against  such  loss,  unless  the  plain- 
tiff agreed  te  receive  them  as  payment 
Henry  v.  Conley,  48  Ark.  267,  3  S.  W.  181; 
Pendergrass  v.  Hellman,  50  Ark.  261,  7  S. 
W.  132;  Triplett  v.  Mansur  &  Tlbbetts  Im- 
plement Co.,  68  Ark.  230,  57  S.  W.  261,  82 
Am.  St  Rep.  284;  Sharp  v.  Plemmlng,  75 
Ark.  656,  88  S.  W.  305.  There  was  no  such 
agreement,  and  the  drafts  were  not  paid. 
The  plaintiffs  had  the  right  to  sue  upon  them 
and  recover  Judgment.  They  could  not,  bow- 
ever,  sue  upon  and  recover  upon  the  policy, 
the  original  cause  of  action,  unless  In  the 
trial  of  such  action  they  produced  and  sur- 
rendered or  offered  to  surrender  the  two  drafts 
for  cancellation;  the  drafts  being  negotiable 
instruments.  Brown  v.  Scott,  51  Pa.  357; 
Mooring  v.  Mobile  Marine  Dock  &  Mutual 
Insurance  Co.,  27  Ala.  254,  258;  Myatts  v. 
Bell,  41  Ala.  222,  231;  Brabazon  v.  Seymour, 
42  Conn.  551,  553;  Bank  of  Ohio  Valley  v. 
liockwood,  13  W.  Va.  392,  426,  427,  31  Am. 
Rep.  768;  Morrison  v.  Smith,  81  111.  221; 
Jackson  v.  Brown,  102  Ga.  87,  29  S.  E.  149, 
66  Am.  St  Rep.  156;  Price  v.  Price,  16  M.  & 
W.  231;  2  Daniel  on  Negotiable  Instruments 
(5th  Ed.)  i  1272;  22  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  p.  567,  and  cases  cited. 

In  Brown  v.  Scott,  51  Fa.  364,  Mr.  Jus< 
tice  Strong,  delivering  the  opinion  of  the 
court,  said:  "Undoubtedly  there  is  a  large 
class  of  cases  in  which  It  has  heaa  asserted 
that  when  a  negotiable  note  (in  the  case  at 
bar  the  Instruments  sued  on  are  two  negotl* 
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able  drafts)  has  been  given  for  an  antecedent 
debt,  though  It  may  not  have  extinguished 
that  debt,  courts  will  not  soffer  the  creditor 
to  sue  and  recover  on  the  original  contract, 
unless  the  note  has  been  lost  or  destroyed, 
or  Is  produced  and  canceled  at  the  triaL 
And  some  of  the  cases  go  to  the  extent  that 
the  right  to  sue  for  the  original  consideration 
Is  suspended  while  the  note  Is  outstanding 
in  the  hands  of  an  assignee  or  Indorser  for 
value.  Such  Is  the  principle  of  Small  v. 
Jones,  8  Watts  [Pa.]  265.  To  determine 
rightly  how  far  the  principle  is  applicable, 
we  must  regard  the  reason  upon  which  It 
Is  founded.  That  reason  is  that,  if  the  cred- 
itor might  sue  on  the  original  cause  of  action, 
the  debtor  would  be  exposed  to  two  suits, 
one  brought  by  the  creditor  and  one  by  the 
holder  of  the  note,  which  would  be  a  hard- 
ship. The  rule  then  is  made  for  the  benefit 
of  the  maker  of  the  note,  and  Is  Irrespective 
of  the  payment  of  the  debt." 

It  follows  from  the  rule  as  stated  ttxat 
judgment  could  not  lawfully  be  recovered  up- 
on the  policy  and  drafts  In  one  action.  It 
being  a  prerequisite  to  a  judgment  on  the 
former  that  the  latter  should  be  first  surren- 
dered; and  that  the  judgment  upon  the  policy 
and  the  bonds  given  to  the  state  of  Arkan- 
sas was  without  right.  The  drafts  were  a 
new  contract,  and  limited  the  right  of  recov- 
ery, and  bound  only  the  parties  to  them. 

The  judgment  of  the  circuit  court  against 
all  the  defendants,  except  the  Insurance  com- 
pany, Driver,  and  Poe,  and  as  to  the  penalty 
of  12  per  cent,  and  attorney's,  fee,  is  revers- 
ed, and  is  In  all  other  respects  affirmed. 


BLOOMER  et  al.  v.  CONE  ft  CO. 
(Supreme  Court  of  Arkansas.    Nov.  22,  1909.) 

1.  Afpbai,  and  Ebbob  <S  688*)— Recobd— Ab- 
stract or  Testiicont. 

Where  the  record  contained  conclusions  of 
appellant  as  to  the  effect  of  testimony,  but  no 
al)8tract  of  the  same,  it  was  fatally  defective, 
as  not  complying  with  rule  9  of  the  Supreme 
Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  St  2595,  2596;  Dec.  Dig.  S 
586.*] 

2.  Appeai.  and  Ebbob  ((  907*)  —  Pbesuup- 

TIONS— SUinCIENOT    OF    EVIDENCE. 

Where  a  decree  recites  that  the  issues  were 
determined  on  oral  and  written  evidence,  which 
is  not  brought  Into  the  record,  it  will  be  pre- 
sumed that  the  decree  was  warranted  by  the  evi- 
dence. 

[E}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2911 ;   Dec.  Dig.  i  907.*] 

Appeal  from  Chicot  Chancery  Court;  Zach- 
ariah  T.  Wood,  Chancellor. 

Action  by  Cone  &  Co.  against  A.  K.  Bloom- 
er and  others.  Judgment  for  plaintiffs,  and 
defendants  appeal.    Affirmed. 

See,  also,  85  Ark.  334,  IDS  S.  W.  221. 


Ja&  C.  Norman,  Harry  B.  Cook,  Jno.  M. 
Rose,  and  Murphy,  Coleman  &  Lewis,  for  ap- 
pellants. Bolton  &  Klrten  and  R.  E.  Craig, 
for  api)ellee8. 

HART,  J.  This  action  was  brought  in  tbe 
Chicot  chancery  court  by  the  plalntUCS,  Coue 
&  Co.,  against  the  defendants,  N.  K.  and  Ju- 
lia Bloomer,  to  foreclose  a  mortgage  execut- 
ed by  the  latter  in  favor  of  the  former  on 
certaJn  lands  in  said  Chicot  county.  This  Is 
the  second  appeal  in  this  case.  The  former 
was  an  appeal  from  a  nunc  pro  tunc  decree 
of  a  special  chancellor.  The  decree  was  re- 
versed and  the  cause  remanded  because  the 
chancellor  abused  his  discretion  In  refusing 
a  continuance  for  the  purpose  of  allowing 
plaintiff  to  procure  testimony  on  the  ques- 
tion of  whether  the  decree  had  ever  been 
granted.  The  case  Is  reported  in  85  Ark. 
334,  108  S.  W.  221.  On  remanding  the  cause 
the  chancellor,  on  November  6,  1908,  after 
hearing  the  evidence,  found  that  no  final  de- 
cree had  been  rendered  in  the  cause,  and 
overruled  the  motion  for  a  nunc  pro  tunc  de- 
cree. On  motion  of  the  defendants  the  cause 
was  continued  until  January  6,  1909.  On 
January  9,  1909,  the  chancellor  found  in  fa- 
vor of  plaintiffs  for  $1,798.50  the  full  amount 
of  thMr  debt,  and  a  decree  of  foreclosure 
was  entered.    The  defendants  have  appealed. 

It  is  Insisted  by  counsel  for  plaintiffs  that 
the  decree  must  be  affirmed  because  the  tran- 
script does  not  contain  all  the  evidence  upon 
which  the  cause  was  heard,  and  because 
counsel  for  defendants  in  preparing  their  ab- 
stract of  facts  have  not  compiled  with  rule 
9  of  the  court  The  decree  of  the  court  of 
November  6,  1908,  upon  the  motion  of  de- 
fendants for  a  nunc  pro  tunc  decree,  recites 
that  the  Issues  were  submitted  and  deter- 
mined on  oral  testimony  and  upon  deposi- 
tions. The  oral  testimony  Is  not,  by  bill  of 
exceptions  or  otherwise,  brought  in  the  rec- 
ord. "Where  a  record  in  chancery  shows 
that  the  case  was  determined  by  the  chancel- 
lor upon  oral  as  well  as  written  testimony, 
the  presumption,  where  that  oral  testimony 
is  not  preserved,  is  that  the  finding  of  the 
chancellor  is  supported  by  the  testimony." 
Jones  V.  Mitchell,  83  Ark.  77,  102  S.  W.  710, 
and  cases  dted.  Again  In  the  case  of  Beecta- 
er  V.  Beecher,  83  Ark.  424,  104  S.  W.  156,  It 
was  held:  "Where  a  chancery  cause  was 
heard  upon  written  and  oral  evidence,  and 
the  latter  Is  not  brought  up  on  appeal.  It  will 
be  presumed  that  the  oral  testimony  Justi- 
fied the  decree."  See,  also,  Me^s  v.  State,  80 
Ark.  579,  98  S.  W.  S78w 

The  mortgage  sought  to  be  foreclosed  is 
made  an  exhibit  to  the  complaint  It  con- 
tains the  following:  "The  sale  is  on  condi- 
tion that  whereas  the  said  N.  K.  Bloomer  is 
indebted  unto  the  said  Cone  &  Company,  in 
the  sum  of  one  thousand  dollars,  evidenced 
by  note  of  even  date — also  an  account  on 
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Cone  &  Gompony'B  books — said  note  being 
doe  90  days  from  date  and  eald  account  be- 
ing due  January  1,  1906."  The  mortgage 
bean  date  of  December  6,  1901.  Tbe  com- 
plaint alleges  that  N.  K,  Bloomer  bas  made 
dlren  payments  on  the  said  account,  whlcb 
hATe  been  duly  credited  tbereon,  and  that 
there  remains  due  and  unpaid  the  sum  of 
11,793.50  upon  said  note  and  account.  The 
note  and  account  are  referred  to  as  exhibits 
to  the  complaint  The  final  decree  recites 
that  the  cause  "la  submitted  to  the  court  up- 
on the  substituted  complaint  and  exhibits  and 
nibstltated  answer,  and  the  depositions  here- 
tofore taken  and  filed  In  this  case,  to  wit, 
the  depositions  of  W.  T.  Cone  and  George  A. 
Franklin,  and  the  original  books  of  account, 
and  the  accounts  filed  and  properly  verified, 
and  the  notes  executed  and  upon  the  deposl- 
tlMis  of  N.  K.  and  Julia  Bloomer,  Lafayette 
Allnins,  J.  C.  Norman,  and  J.  W.  Brady." 
The  court  found  that  the  defetadant  N.  K. 
Bloomer  was  Indebted  to  plaintUTs,  W.  T. 
Cone,  J.  H.  Cone,  and  O.  A.  Franklin,  doing 
boslness  as  Cone  &  Co.,  In  the  sum  of  |1,- 
79S.50,  and  that  the  same  was  due  on  the  Ist 
day  of  January,  19(K(,  and  a  decree  of  fore- 
ckware  against  the  lands  embraced  in  the 
mortgage  was  entered.  Counsel  for  appel- 
lant bas  not  abstracted  the  testimooy.  He 
does  set  out  his  conclusions  of  the  effect  of 
the  testimony,  but  this  Is  not  a  compliance 
with  rule  9  of  the  court 

In  the  case  of  Siloam  Springs  t.  Broylea; 
87  Ark.  202,  112  S.  W.  219,  in  which  numer^ 
008  cases  of  the  court  applying  the  rule  are 
cited,  the  court  said:  "It  is  the  counsel's 
doty  In  the  abstract  of  facts  to  show  that  the 
court  was  In  error,  by  a  succinct  statement 
of  tbe  facts  themselves,  rather  than  by  his 
opinion  of  what  the  facts  show."  It  Is  urged 
bf  coonsel  for  plaintiffs  that  the  abstract  of 
defendants  is  fatally  defective  In  this  re- 
spect, and  we  think  bis  objection  well  taken. 
For  an  illustration  of  the  application  of  the 
rale,  see  Jett  t.  O.  B.  Crlttendon  &  Co.,  116 
8.  W.  665.  But  it  is  insisted  by  counsel  for 
defendants  that  the  account  of  the  plaintiffs, 
doly  verified,  shows  that  the  decree  was  er^ 
roneons.  It  is  true  that  what  purports  to  be 
this  account  is  set  out  in  defendant's  ab- 
stract, but  it  nowhere  appears  In  the  tran- 
Kfipt,  and  hence  cannot  be  considered  on  ap- 
peal Tbe  decree  recites  that  the  cause  was 
beard  npon  the  "original  books  of  account 
and  the  accounts  filed  and  properly  verified," 
neither  of  which  is  brought  in  the  transcript 
"Where  the  decree  appealed  from  recites  that 
tbe  cause  was  heard  upon  the  evidence  which 
it  not  brought  up  in  the  transcript,  it  will  be 
pnmuned  on  appeal  that  the  chancellor's  de- 
cree wu  warranted  by  the  evidence."  Brown 
V.  Xelnii,  8S  Ark.  369,  112  S.  W.  373,  and 
cases  dted  supra  on  this  question. 

We  Und  no  error  in  the  record,  and  the  de- 
cree wlU  be  afllnned. 


PETERS  V.  TOWNSEND  et  al. 
(Supreme  Court  of  Arkansas.    Jan.  8, 1910!.) 

L  iNSANx  Persons  (f  94*)— AonoRS— Vaud- 

ITT  OF  Judgment. 

Const,  art  7,  i  34,  provides  that  the  pro- 
bate conrt  shall  have  exclusive  Jurisdiction  in 
matters  relative  to  persons  of  unsound  mind  and 
their  estate.  Kirby^s  Di^.  |§  6026-0029,  provide 
that  the  defense  of  an  msane  person  must  be 
made  by  liis  regular  guardian  or  a  guaidiau  ap- 
pointed by  the  court,  and  that  no  judgment  can 
be  rendered  against  him  until  after  a  defense 
by  guardian.  A  judgment  having  been  rendered 
by  default,  a  motion  was  made  to  set  it  aside 
on  the  ground  that  defendant  was  Insane,  and 
the  moving  party  was  appointed  guardian  ad 
litem,  and  he  filed  an  answer  and  a  trial  was 
had  resulting  in  a  judgment  for  plaintiff.  Held, 
that  the  Jadnnent  was  valid ;  it  not  being  neces- 
sary that  there  should  have  been  an  adjudica- 
tion by  the  probate  conrt  on  the  question  of 
mental  unsoundness. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Dec  Dig.  {  94.*] 

2.  JUDOKBNT  (i  338*}— EqUITABIJE   Rklikf. 

Kirby's  Dig.  §  4431,  provides  that  courts 
may  vacate  their  judgments  after  expiration  of 
the  term  for  erroneous  proceedings  against  a 
person  of  unsound  mind,  provided  tiiat  the  con- 
dition of  defendant  does  not  appear  on  the  rec- 
ord. Beld,  tliat  where  it  appeared  in  the  record 
that  defendant  was  of  unsound  mind,  and  he 
was  defended  by  a  guardian  ad  litem,  a  judg- 
ment against  him  would  not  be  set  aside  on  the 
ground  that  plaintiff  was  permitted  to  testify 
concerning  tiansactions  witn  defendant;  there 
having  been  a  remedy  by  appeal. 

[E3d.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  J  721;   Dec.  Dig.  {  33a*] 

3.  Insane  Pkbbons  (|  101*)— Aotion— Execu- 
tion—Pbopertt  Subject. 

Kirby's  Dig.  i  4033,  provides  that  on  judg- 
ment against  a  ward  or  iiis  guardian  as  sucn, 
the  execution  shall  l>e  against  nis  property  only, 
and  not  against  his  guardian.  Beld  that,  where 
an  action  was  defended  by  a  guardian  ad  litem 
on  the  ground  that  defendant  was  insane,  an 
execution  sale  of  his  property  based  on  the  judg- 
ment rendered  in  the  action  was  valid ;  tbe 
sale  having  taken  place  prior  to  an  adjudication 
of  insanity  by  the  probate  court. 

[Eld.  Note. — For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  t  101.*] 

Appeal  from  Qarland  Chancery  Conrt;  Al- 
onzo  Ceerl,  Chancellor. 

Action  by  Abraham  Peters,  as  guardian  of 
Augustus  Peters,  against  Mary  E.  Townsend 
and  others.  From  a  Judgment  in  favor  of 
defendants,  plaintiff  appeals.     Affirmed. 

Wood  &  Henderson,  for  appellant  A.  J. 
Murphy,  for  appellees. 

HcCULLOCH,  O.  J.  This  is  an  action  in- 
stituted in  the  chancery  court  of  Qarland  coun- 
ty by  Augustus  Peters,  an  insane  ipersuu,  suing 
by  his  guardian,  to  set  aside  a  Judgment  ren- 
dered against  him  for  debt  in  favor  of  Mary  E. 
Townsend,  and  also  to  set  aside  a  sale  of  real 
estate  under  execution  issued  pursuant  to 
said  Judgment  This  action  is  against  the 
Judgment  creditor  and  the  purchasers  at  the 
execution  sale.  The  chancellor  sustained  a 
demurrer  to  the  complaint,  and  the  plaintiff 
appealed. 
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The  facts  with  reference  to  tbe  action  and 
Judgment  in  the  Garland  circuit  court  are  set 
forth  In  the  complaint  In  the  present  action, 
and  are  as  follows :  Mary  E.  Townsend  filed 
her  complaint  In  said  circuit  court  against 
Augustus  Peters  to  recover  Judgment  on  ac- 
count for  services  claimed  to  have  been  ren- 
•dered.  Summons  was  served  on  the  defend- 
ant, and,  in  default  of  an  appearance,  Judg- 
4nent  was  rendered  for  the  amount  of  tbe 
plaintiff's  claim.  On  a  subsequent  day  Abra- 
ham Peters,  who  Is  the  son  of  Aug^ustus  Peters 
and  appears  In  the  present  action  as  guardian 
•of  the  latter,  appeared  in  the  Garland  circuit 
■court  and  filed  a  motion  to  set  aside  the  Judg- 
jnent  on  the  ground  that  the  defendant  was  an 
insane  person.  That  court  sustained  the  mo- 
ition  and  set  aside  the  Judgment.  The  court 
Also  made  an  order  appointing  Abraham  Pe- 
ters as  guardian  ad  litem  of  said  defendant, 
and  he  filed  his  answer  as  such,  raising  an 
Issue  upon  the  allegations  of  the  complaint 
and  pleading  tbe  statute  of  limitations  as  a 
"bar  to  the  plalntUTs  right  of  recovery.  He 
also  pleaded  a  counterclaim  against  the  ac- 
-count  The  case  proceeded  to  trial  before  a 
Jury,  both  sides  being  represented  by  coun- 
sel, which  resulted  In  a  verdict  and  Judgment 
in  favor  of  plaintiff  for  the  sum  of  $2,800. 
No  appeal  was  prosecuted,  and  execution  was 
issued  and  real  estate  sold  thereunder.  Sub- 
sequently Augustus  Peters  was  by  the  pro- 
bate court  of  Garland  county  adjudged  to  be 
insane,  and  his  son  Abraham  Peters  was  ap- 
pointed as  his  regular  guardian,  and  he  in- 
fitltuted  the  present  action.  Was  the  Judg- 
ment a  valid  one? 

Section  34,  art  7,  Const.  1874,  provides  that 
probate  courts  shall  have  "exclusive  original 
Jurisdiction  in  matters  relative  to  •  •  • 
persons  of  unsound  mind  and  their  estates" ; 
hut  an  Insane  person  not  under  guardianship 
can  sue  and  be  sued  the  same  as  a  sane  per- 
son, and  the  foregoing  provision  of  the  Con- 
stitution does  not  exclude  the  Jurisdiction  of 
other  courts  to  hear  and  determine  suits  by 
or  against  Insane  persons,  whether  under 
guardianship  or  not  Jetton  &  Farris  v. 
Smead,  29  Arli.  372;  C!ox  v.  Gress,  51  Arls. 
■224,  11  S.  W.  416;  1  Black  on  Judgments,  | 
205;  1  Freeman  on  Judgments,  i  152;  22 
■Cyc.  1222-1224;  Flock  v.  Wyatt,  49  Iowa, 
466;  Van  Horn  v.  Hann,  39  N.  J.  Law,  207; 
Maloney  v.  Dewey,  127  111.  395,  19  N.  E.  848, 
11  Am.  St  Rep.  131;  Stlgers  v.  Brent,  50 
Md.  214,  33  Am.  Rep.  317 ;  Livingston  v.  Liv- 
ingston, 56  App.  Div.  484,  67  N.  T.  Supp.  789 ; 
Prentiss  ▼.  Cornell,  31  Hun,  167;  Sanford 
y.  Sanford,  62  N.  T.  553.  The  statutes  of 
this  state  confer  ample  protection  to  the 
rights  of  Insane  litigants,  either  plaintiff  or 
defendant,  by  requiring  the  court  in  which 
the  action  by  or  against  such  person  is  pend- 
ing to  see  that  be  Is  represented  by  a  next 
friend  or  guardian.  An  action  by  sndi  per^ 
son  must  be  brougjit  by  guardian  or  next 
friend,  and  the  defense  of  such  person  must 
4>e  by  his  regular  guardian  or  a  guardian  ap- 


pointed by  the  court,  and  no  Judgment  can 
be  rendered  against  him  until  after  a  defense 
by  guardian.  Kirby's  Dig.  §S  6026-6029.  The 
statute  refers  in  express  words  only  to  per- 
sons Judicially  found  to  be  of  unsound  mind ; 
but  it  is  not  to  be  doubted  that  tbe  Legisla- 
ture intended  to  give  equal  protection  to  per- 
sons of  unsound  mind  in  actions  by  or  against 
them,  though  not  Judicially  declared  to  be 
such.  The  language  of  the  statute  warrants 
that  construction. 

Chief  Justice  CockrlU,  speaking  for  the 
court,  in  Cox  v.  Gress,  supra,  so  construed  tbe 
statute,  and,  after  referring  to  the  common- 
law  rule  that  a  lunatic  could  be  sued  -with- 
out the  Intervention  of  a  guardian  or  com- 
mittee, said:  "In  equity  the  practice  was 
different  That  court  would  not  proceed 
without  the  intervention  of  a  guardian  to 
protect  the  interests  of  the  Insane  defendant 
If  he  had  been  Judicially  ascertained  to  lie 
insane,  his  committee  or  guardian  was  re- 
quired to  conduct  Ills  defense^  but  if  they 
were  hostile  In  Interest  to  him,  or  If  for  any 
reason  It  was  deemed  best  for  his  Interest, 
the  court  appointed  some  other  person  com- 
petent to  protect  his  Interest  as  guardian  ad 
Utenn.  It  was  regfirded  as  error  to  proceed 
against  him  without  such  guardian.  If  the 
insanity  of  a  defendant  In  a  pending  suit  was 
suggested,  but  had  not  been  Judicially  as- 
certained, the  court  gave  opportunity  for  an 
inquisition  to  be  held,  or  took  the  necessary 
steps  to  determine  the  question  for  Itself; 
and,  having  ascertained  that  the  defendant 
was  mentally  incapable  of  making  his  defense, 
it  appointed  a  guardian  ad  litem  for  him 
and  thereafter  Imposed  upon  him  the  re- 
straints of  Infancy.  Our  statute  regulat- 
ing proceedings  against  lunatics  adopts  sal>- 
stantially  the  former  practice  In  equity,  and 
makes  it  applicable  to  all  proceedings.  Mansf  . 
Dig.  (  4960  et  seq.  It  is  therefore  Incumbent 
upon  the  court  in  every  civil  case  where  an 
Insane  person  is  defendant  to  see  to  it  that 
he  is  represented  upon  the  record  by  a  com- 
petent guardian,  and  It  Is  error,  as  in  a  pro- 
ceeding against  an  Infant,  to  proceed  with- 
out it" 

It  Is  insisted,  however,  that,  under  the  con- 
stitutional provision  which  confers  exclusive 
Jurisdiction  on  the  probate  court  in  matters 
relating  to  persons  of  unsound  mind  and  their 
estates,  the  adjudication  of  unsoundness  of 
mind  must  be  in  that  court,  and,  conceding 
that  the  Jurisdiction  of  the  circuit  court  to 
proceed  with  the  action  against  such  person, 
after  adjudication  of  unsoundness  of  mind, 
is  not  excluded,  the  latter  court  must,  ttefore 
proceeding,  a'walt  an  adjudication  by  the  pro- 
bate court  of  the  question  of  mental  unsound- 
ness. This  contention  cannot  be  sustained, 
and  the  decision  of  this  court  referred  to 
above  is  directly  against  it 

It  being  seen  that  the  Jurisdiction  of  the 
circuit  court  to  hear  and  determine  an  action 
against  an  Insane  person  la  mot  excluded  by 
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the  consUtatlonal  provlBlon  hereinbefore  crnot- 
cd,  It  neceflsarlly  follows  that  that  court  pos- 
seaes  the  power  to  Inquire  Into  the  mental 
condition  of  a  defendant  not  already  Judicial- 
ly found  to  be  of  unsound  tnlnd  for  the  pur- 
pose of  ascertaining  whether  or  not  his  de- 
fense must  be  made  by  a  guardian.  The  pow- 
er to  hear  and  determine  the  case  necessa- 
rily Involved  the  power  to  Inquire  Into  the 
mental  condition  of  the  defendant,  so  as  to 
protect  hla  Interest  In  the  litigation,  and  the 
Inquiry  as  to  his  mental  condition  Is  only  for 
the  purpose  of  that  particular  case,  and  ex- 
tends no  further.  22  Cyc.  1233;  Denny  v. 
Denny,  8  Allen  (Mass.)  311;  Plympton  t. 
Hall,  55  Minn.  22,  56  N.  W.  351.  21  L.  R.  A. 
673;  Isle  T.  Cranby,  109  HL  39,  64  N.  B.  1065, 
64  L.  R.  A.  513 ;  Abbott  v.  Hancock,  123  N. 
C.  99,  31  S.  E.  268 ;  Wager  ▼.  Wagoner,  63 
Sebw  611.  73  N.  W.  937 ;  Newcomb  v.  New- 
comb,  13  Bxntb  (Ky.)  644,  26  Am.  Rep.  222; 
Bensleck  v.  Cook,  110  Mo.  173,  19  S.  W,  642, 
33  Am.  St  Rep.  422. 

The  next  point  relied  on  to  set  aside  the 
jadgment  Is  that  the  plaintiff  In  the  original 
action  was  permitted  by  the  trial  court  to 
testify  concerning  transactions  with  the  de- 
fendant, an  insane  person.  This  error  could 
have  been  corrected  by  appeaL  We  are  not 
aware  of  any  principle  of  equity  which  would 
require  a  court  of  equity  to  set  aside  a  judg- 
ment of  a  court  of  law  on  account  of  errors 
occurring  In  the  trial  of  the  case  which  could 
hiTe  been  corrected  by  appeal.  The  statutes 
of  this  state  provide  that  circuit  courts  may 
vacate  their  own  Judgment  after  the  expira- 
tion of  the  term  "for  erroneous  proceedings 
against  an  Infant,  married  w^oman  or  person 
of  unsound  mind,  where  the  condition  Of  such 
defendant  does  not  appear  In  the  record,  nor 
the  error  in  the  proceedings."  Klrby'a  Dig. 
i  4«1.  The  statute  does  not,  however,  ap- 
ply to  Oils  Judgment  for  the  reason  that  the 
condltlou  of  the  original  defendant  appeared 
In  the  record.  The  error,  therefore,  could 
li«Te  been  corrected  by  appeal.  And  when 
the  condition  of  such  person  appears  tn  the 
record,  and  he  Is  properly  represented  by  a 
(oardlan,  equity  will  not  set  aside  such  Judg- 
ment for  mere  errors  which  could  have  been 
presented  on  appeal. 

The  most  serious  question  In  the  case  Is 
whether  the  property  of  an  Insane  person 
can  be  sold  on  execution  to  satisfy  a  Judgment 
against  him.  The  Revised  Statutes  of  1837 
(chapter  78)  on  the  subject  of  Insane  per- 
sons and  their  property,  which,  with  certain 
amendments,  remain  In  force  to  this  day, 
oontaln  ample  authority  for  the  management 
of  such  persons  and  their  estates  by  the 
conrti  exercising  probate  Jurisdiction  and  for 
the  nle  of  property  through  the  orders  of 
«och  courts  for  the  payment  of  debts.  The 
tame  statute,  however,  contains  a  provision 
flut  "on  Judgment  against  such  ward,  or  bis 
goardian,  as  sncli,   the  execution   Bhall  be 


against  bis  property  only,  and  in  no  case 
against  his  guardian's  estate,  unless  he  shall 
have  rendered  blmself  liable  thereto  by  false 
pleading  or  otherwise."  Klrby's  Dig.  i  4035. 
It  appears,  therefore,  that  the  Legislature 
Intended  not  to  exclude  the  right  of  a  Judg- 
ment debtor  to  have  ordinary  process  against 
the  property  of  an  Insane  Judgment  creditor 
for  the  enforcement  of  his  Judgment.  On  the 
contrary,  the  statute  seems  to  clearly  recog- 
nize that  right,  and  to  provide  no  exemptions 
In  favor  of  the  estate  of  an  Insane  person. 
But,  even  in  the  absence  of  such  clear  stat- 
utory recognition,  the  authorities  sustain  the 
right  of  a  Judgment  creditor  to  resort  to  or- 
dinary process  to  enforce  bis  Judgment  against 
an  Insane  Judgment  creditor.  1  Freeman  on 
Execution  (3d  Ed.) ;  Pollock  v.  Horn,  13  Wash. 
626,  43  Pac.  885,  62  Am.  fit  Rep.  66 ;  contra. 
Buckler  v.  Reese,  100  Ky.  336,  38  S.  W.  492. 

In  the  present  case  the  complaint  does  not 
allege  that  the  sale  under  execution  occurred 
subsequent  to  the  Judgment  of  the  probate 
court  of  the  mental  unsoundness  of  the  Judg- 
ment debtor.  Therefore  we  need  go  no  fur- 
ther than  to  hold  that  before  such  adjudica- 
tion the  property  of  such  Judgment  debtor 
cau  be  sold  under  execution. 

Judgment  affirmed. 


OKLOLONA  MERCANTIMl  CO.  t.  GRBB- 
SON  et  aL 

(Supreme  Court  of  Arkansas.    Jan.  8,  1910.) 

1.  VBNDOB   AITD    PUBCHABKB    a   93*)— FOBFEI- 
TITBK. 

A  deed  reserving  a  lien  on  the  timber  on 
the  land  to  secure  the  nurchase-money  notes, 
and  providing  that,  if  snoi  notes  were  not  paid 
when  due,  the  grantor  might  take  immediate 
possession  of  the  lands  and  timber  and  stop 
further  cutting  until  the  past-due  obligations 
were  paid  in  fall,  did  not  authorize  cancellation 
of  the  deed  on  failure  to  pay  the  notes,  but  only 
the  taking  of  pogsegsion  and  the  stopping  of 
further  cutting  of  the  timber. 

[Ed.  Note. — For  other  cages,  see  Vendor  and 
Purchager,  Cent  Dig.  H  1^  154;  Dec  Dig. 
S93.»] 

2.  Gancxixatioit  or  Instbttmxntb  ({  25*)— 
When  Authobized. 

Defendant  in  pogsegsion  of  land,  claiming 
title  through  a  deed  from  plaintiff's  grantee, 
could  defeat  plalntiff'g  claim  to  cancellation  of 
the  deed  bjr  showing  title  either  in  himgelf  or 
in  some  third  person,  where  the  deed  did  not 
authorize  such  cancellation. 

[E!d.  Note.— For  other  cases,  see  Cancellation 
<tf  Instruments,  Dec.  Dig.  I  25.*] 

3.  CAncBLLATioR  or  Ikstbuventb  (S  45*)— 

BUBDER  OF  PBOOF. 

Id  an  action  by  grantors  to  cancel  a  deed 
and  obtain  pogBesBioa  of  the  land,  and  enjoin 
the  further  cutting  of  timber  by  defendant  who 
was  in  posgeggion  under  a  deed  from  plaintiff's 
grantees,  and  who  was  not  alleged  to  be  a  tres- 
passer holding  without  color  of  title,  the  burden 
of  proof  wag  on  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Ingtrumentg,  Dec.  Dig.  {  45.*] 
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Appeal  from  Nevada  Chancery  Court;  Jas. 
D.  Sharer,  Chancellor. 

Action  by  the  Oklolona  Mercantile  Com- 
pany against  M.  W.  Qreeson  and  others. 
From  the  judgment,  plaintiff  appeals.  Af- 
firmed. 

On  the  10th  day  of  April,  1902,  appellants 
and  others  sold  to  the  Boyd  Hodson  Lumber 
Company  the  timber  on  2,000  acres  of  land 
in  the  counties  of  Nevada  and  Pike.  l%e 
sale  was  evidenced  by  a  duly  executed  deed 
to  the  timber.  The  consideration  was  $5,600, 
part  of  which  was  to  be  paid  in  cash,  and 
part  In  lumber,  and  a  part,  the  balance.  In 
money  evidenced  by  promissory  notes  of  $475 
each,  payable,  respectively,  in  one,  two,  three, 
and  five  years  from  date.  There  was  a  clause 
in  the  deed  giving  the  vendors  a  lien  on  the 
timber  sold  for  the  purchase  money  and  pow- 
er and  authority  to  take  immediate  posses- 
sion of  said  lands,  and  timber  and  to  "stop 
further  cutting  of  same  until  the  past-due 
obligations  shall  be  paid  and  satisfied  in 
full."  On  the  16th  of  July.  1907,  appellants 
brought  this  suit  against  id.  W.  Oreeson  and 
others,  alleging  that  the  purchase-money  notes 
had  not  been  paid,  and  that  the  contract  was 
forfeited  because  of  a  failure  to  comply  with 
the  conditions  named  therein  on  the  part  of 
the  grantee,  or  its  assignee,  whom  it  was  al- 
leged  the  defendants  claimed  to  represent. 

The  prayer  was  for  damages  for  cutting 
the  timber.  Cor  eancellatlon  of  the  contract 
of  sale,  and  for  an  Injunction  against  cutting 
and  removing  the  timber,  and  for  general  re- 
lief and  costs.  The  defendant  Greeson  dis- 
claimed any  Interest  in  the  suit.  The  other 
defendants  failed  to  answer.  Ford  Jones  In- 
tervened and  claimed  ownership  of  the  con- 
tract of  sale  of  the  timber  through  mesne 
conveyance  from  the  original  grantee,  the 
Boyd  Hodson  Lumber  Comi>any,  setting  up 
the  various  transfers.  In  his  Intervention 
he  conceded  that  there  was  a  balance  due  on 
the  purchase  money,  and  alleged  his  willing- 
ness to  pay  same  when  the  amount  thereof 
was  ascertained.  He  asked  for  no  affirmative 
relief. 

The  appellants  answered  the  intervention, 
and  controverted  the  intervener's  title.  The 
court  found:  "That,  by  sundry  mesne  con- 
veyances, the  intervener,  Ford  Jones,  was  the 
owner  and  entitled  to  all  the  rights  and 
privileges  of  the  Boyd  Hodson  Lumber  Com- 
pany under  the  said  contract,  and  that  the 
restraining  order  herein  should  be  continued 
until  the  payment  of  $425.69,  Interest  and 
cost,  for  which  judgment  was  rendered  in 
favor  of  the  plaintiffs."  The  court  also  held 
that  the  right  to  cut  the  timber  from  500 
acres  of  the  land  had  lapsed  because  under 
the  terms  of  the  timber  deed  it  had  mot  been 
cut  at  the  rate,  or  within  the  time  limited, 
and  that  the  defendant  Jones  should  elect  the 
particular  500  acres  to  which  all  rights  should 
cease. 


John  H.  Crawford,  fox  appellant  K.  E. 
Moss  and  M.  W.  Greeson,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as  above). 
There  was  no  right  of  forfeiture  for  failure 
to  pay  the  purcliase  money  when  doe.  The 
deed  provides :  "It  is  further  understood  and 
agreed  that  a  lien  is  reserved  on  the  timber 
herein  sold  to  secure  the  payment  of  the 
notes  above  set  forth,  and  if  the  said  notes 
are  not  paid  when  due  the  parties  of  the 
first  part  shall  have  the  power  and  authority 
to  take  immediate  possession  of  said  lands 
and  timber,  and  to  stop  further  cutting  of 
same  until  the  past  due  obligations  shall  be 
paid  and  satisfied  in  full."  The  right  of  ap- 
pellants therefore  upon  failure  to  pay  the 
notes  when  due  was  not  to  cancel  the  deed 
and  have  the  contract  forfeited  entirely,  but 
only  "to  take  immediate  possession"  and  "to 
stop  further  cutting  of  timber"  until  the  past- 
due  obligations  "were  paid  and  satisfied  In 
full." 

The  above  relief  was  granted  appellants, 
and  it  was  all  they  were  entitled  to  under 
the  express  terms  of  the  contract  It  was 
wholly  Immaterial  whether  the  intervener. 
Ford,  had  title  by  perfect  deed  from  the 
Boyd  Hodson  Lumber  Company,  the  grantee, 
through  sundry  mesne  conveyances.  It  Is 
therefore  unnecessary  for  us  to  pass  upon 
that  question.  If  the  deed  of  the  Boyd  Hod- 
son Lumber  Company  to  Its  immediate  gran* 
tee  did  not  convey  good  title,  then  the  title 
still  remained  in  the  Boyd  Hodson  Lumber 
Company.  Jones  was  in  possession,  claiming 
title  under  the  Boyd  Hodson  Lumber  Com- 
pany, and  it  is  not  here  complaining  of  bis 
title.  If  the  title  was  not  in  Jones,  then,  be- 
fore appellants  could  have  the  title  canceled, 
they  would  have  to  bring  the  owners  of  the 
title  before  the  court  Jones,  being  in  posses- 
sion, claiming  title  through  deed  from  the 
Boyd  Hodson  Lumber  Company,  could  have 
defeated  appellants'  claim  for  cancellation 
against  him  by  showing  title  either  In  himself 
or  some  third  person.  See  Dickinson  t. 
Thornton,  65  Ark.  610,  4T  S.  W.  857. 

As  to  appellants'  right  of  possession  and 
to  injunction,  the  burden  was  on  them.  They 
do  not  allege  or  claim  that  Jones  was  a  tres- 
passer, holding  without  color  of  title.  Jones 
Is  not  asking  for  any  affirmative  relief. 

We  find  nottilng  in  the  pleadings  or  the 
proof  to  take  the  case  out  of  the  operation  of 
the  general  rule  placing  the  burden  of  proof 
in  real  actions  upon  the  plaintifT.  Dawson  v. 
Parham,  47  Ark.. 215,  217,  218,  1  S.  W.  72; 
Dickinson  v.  Thornton,  supra;  Chapman  & 
Dewey  Land  Co.  v.  Bigelow,  77  Ark.  33S- 
347,  92  S.  W.  534 ;  Carpenter  v.  Jones,  76  Ark. 
163,  88  S.  W.  871;  Dowdle  v.  Wheeler,  7ft 
Ark.  529,  89  8.  W.  1002;  Mallory  v.  Brade- 
myer,  76  Ark.  538,  89  S.  W.  551.  Jones  being 
In  the  possession  of  the  land  for  the  purpose 
of  cutting  the  timber  under  his  claim  of  title 
through  the  Boyd  Hodson  Lumber  Company,. 
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be  hu  the  rlgbt  to  retain  possession  for  that 
porpoae  after  he  has  paid  the  purchase  mon- 
ff.   The  contract  ao  specified,  and  the  court 
80  decreed. 
Affirmed. 


LOVB  et  al.  t.  CAHN. 
iSapicme  Court  of  Arkansas.     Dec  20,  1908.) 

1.  Ftxrm  (I  75*)— Defects— Dbmubbkb. 

A  general  demarrer  to  the  complaint  does 
not  reach  the  defect  of  want  of  proper  parties. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dij.  H  116,  116:    Dec.  Dig.  §  75.*] 

2.  .\PPBAI,  AKD  Ebbob  (|  1244*)— Supebsedkas 
BoMD— Actions — Pasties. 

Where,  in  an  action  on  a  supersedeas  bond 
broo^t  by  the  assignee  thereof,  the  complaint 
sptofically  named  the  obligee  as  a  party  defend- 
iBt,  and  the  obligors  in  their  crossK^implaint 
uked  that  process  issue  for  the  obligee,  who 
apptared  and  answered,  the  obligee  became  a 
party  to  the  suit,  and  the  obligors  could  not 
comidain  on  the  ground  that  the  bond  was  not 
assigDible,  and  that  the  obligee  was  therefore  a 
nectssaiy  party. 

[Bl  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1244.  •] 
Z.  LwTTATiow  or  AcTioKS  (§  130*)— Statutes 

— OOSSTBUCnON. 

Kirhy*e  Dig.  S  5083,  tolling  the  statute  of 
limitations  for  one  year  where  plaintiff  suffers 
I  nonsnit,  applies  only  to  those  causes  of  action 
vhicb  under  the  general  statute  of  limitation 
vonld  be  barred  before  the  running  of  one  year 
from  the  time  of  taking  the  nonsuit,  and  it  does 
sot  narrow  the  period  of  limitation  in  which  an 
tction  may  be  brought  on  a  claim  which  is  not 
otherwiae  barred  by  the  general  statute. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
.\ctioM,  Cent.  Dig.  If  653-666;  Dec  Dig.  i 
130.M 

4.  AasiowMENTS  (I  73*)— Rights  Assionabu 

— Sttpkbsedeas  Bond. 
An  aarignment  of  a  claim  under  a  super- 
wdcas  bond  -rests  in  the  assignee  an  equitable 
rifdit  to  the  claim. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  H  139-142;  Dec.  Dig.  i  73.*] 
!i  .iSSIGNWESTS  (I  121*)— Pbopeb   Pabties— 

Real  Pabtt  m  Intbbesi. 
Under  Kirby's  Dig.  i  6099,  requiring  that 
actions  shall  be  brought  in  the  name  of  the  real 
party  in  interest,  an  assignee  of  a  claim  under 
>  npenedeas  bond  is  the  real  party  in  interest, 
ud  be  may  sue  in  his  own  name  for  its  enforce- 
■atnt 

[Gl  Note.— For  other  cases,  see  Assignments, 
Cmt.  Dig.  H  200-205;   Dec.  Dig.  t  121.*] 

6.  La.ndlobd  asd  Tenawt  (§  1*)— Existence 

or  Relation. 
Before  the  relation  of  landlord  and  tenant 
cu  arise  so  as  to  justify  the  recovery  of  rent  on 
tbe  one  hand  or  the  presumption  on  the  other 
tkat  the  possession  is  subordinate  to  the  party 
Mng  the  legal  dtle,  there  most  be  both  priv* 
it;  <A  estate  and  contract. 

[Sd.  Note.— For  other  cases,  see  Landlord  an4 
TVaant,  Dec  Dig-  f  1.*] 
T.  LuiDu>Bo  and  Tenant  ((  10*)— Bzibtknck 

or  Belation. 
A  decree  confirming  a  mortgage  foreclosure 
■ale,  whieb  recites  that  the  mortgagor  is  occupy- 
iac  and  has  a  growing  crop  on  the  land,  and 
*Udi  oideis  that  he  may  remain  in  possession 
tbtreof  (or  a  year  as  the  tenant  of  the  mort- 


gagee who  had  purchased  at  the  sale,  and  that 
he  pay  rent  therefor,  does  not  create  the  rela- 
tion of  landlord  and  tenant  between  the  parties, 
and  the  paosession  of  the  mortgagor  after  the 
year  is  not  the  i>ossession  of  the  purchaser. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  §  10.*] 

&  ArPEAI,  AND  ESBOB  (|  1234*)— SlTPBBSEDEAS 

Bond— LiABiLiTT. 

The  liability  incurred  by  the  execution  of 
a  supersedeas  bond  is  fixed  by  the  legal  import 
of  its  terms,  construed  according  to  the  ordi- 
nary meaning  of  the  language  used  and  the  bond 
will  not  be  construed  to  cover  a  liability  oc- 
curring before  its  execution  unless  its  terms 
make  provisions  to  that  effect. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4761-4777;  Dec  Dig.  { 
1234.*] 

9.  Appeai.  and  Ebbob  (g  485*)— Supebbedeas 
Bond. 

A  supersedeas  bond,  though  not  annulling  or 
vacating  the  judgment  appealed  from,  prevents 
the  further  taking  of  any  step  thereunder,  and 
leaves  matters  in  the  condition  in  which  the^ 
were  when  the  supersedeas  took  effect  and  until 
the  questions  involved  in  the  appeal  are  finally- 
disposed  of  by  the  appellate  court 

[Bd.  Note. — For  other  cases,  see  Appeal  and. 
Error,   Cent  Dig.  §§  2264-2274;    Dec  Dig.  | 

10.  Appeax  and  Ebrob  ($  1234*)— Supersede- 
as Bond— LiABiLiTT. 

A  mortgagor  appealed  from  a  decree  in 
mortgage  foreclosure  directing  that  he  remain  in 
possession  of  the  land  for  1901  as  the  tenant  of 
the  mortgagee,  who  had  purchased  at  the  sale, 
and  that  he  pay  rent  therefor  and  surrender  pos- 
session on  January  1,  1902,  without  executing  a . 
supersedeas  bond.  In  1903,  nearly  two  years 
after  the  perfecting  of  the  appeal,  he  executed 
a  supersedeas  bond  conditioned  on  the  payment' 
of  all  rents  of  which  the  purchaser  was  kept 
out  of  by  reason  of  the  appeal.  Held,  that  the 
bond  covered  the  rent  of  the  land  for  1902,  and 
liability  under  it  continued  until  the  cauae  was 
disposed  of  by  the  appellate -court 

[E>d.  Note. — For  other  cases,  see  Appeal  and 
Brro^  Cent  IMg.  {g  4761-4777;    Dec  Dig.  I. 

Appeal  from  Chicot  Chancery  Court;  Zacbr 
ariah  T.  Wood,  Chancellor. 

Action  by  Udye  Cabn  against  Henry  Love 
and  another.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

This  was  an  action  originally  instituted  In 
the  Chicot  circuit  court  by  the  appellee,  Udye 
Cahn,  against  the  appellants  to  recover  npon 
a  supersedeas  bond  executed  by  them  in  con- 
nection with  an  appeal  to  the  Supreme  Court 
taken  from  the  decree  and  proceedings  of 
the  Chicot  chancery  court  rendered  In  a  . 
cause  wherein  J.  Kaufman  was  plaintiff  and 
Henry  and  Mattle  Love,  his  wife,  were  de- 
fendants. Upon  said  appeal  the  decree  was 
affirmed  and  finally  disposed  of  by  this  court 
on  March  7,  1904;  and  the  opinion  rendered 
thereon  is  reported  under  the  style  of  Love 
V.  Kaufman,  72  Ark.  265,  80  S.  W.  884. 

On  September  10, 1900,  the  Chicot  chancery 
court  In  said  cause  rendered  a  decree  in  fa- 
vor of  X  Kaufman  and  against  Henry  Love 
for  the  recovery  of  $1,126.04,  and  the  fore- 
closure of  a  mortgage  on  certain  land  in 
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Chicot  county,  wlilch  had  been  executed  to 
secure  said  Indebtedness.  The  said  land 
was  sold  by  a  commission  under  and  by 
authority  of  said  decree  to  said  J.  Kaufman 
for  $1,100;  and  that  sale  was  duly  confirmed 
on  June  3,  1901,  and  a  deed  duly  executed 
by  the  commission  to  said  Kaufman  for  said 
land  in  pursuance  thereof.  In  said  decree  of 
confirmation  the  chancery  court  made  also 
the  following  order:  "And  it  further  appear- 
ing that  the  defendant,  Henry  Lore,  is  occu- 
pying and  has  a  growing  crop  on  the  Im- 
proved portion  of  said  land.  It  is  further  or- 
dered that  he  remain  in  possession  of  said 
land  for  and  during  the  year  1901,  as  the 
tenant  of  said  J.  Kaufman,  and  that  he  pay 
the  said  J.  Kaufman  the  sum  of  five  dollars 
per  acre  rent  therefor,  and  that  he  sur- 
render possession  of  said  premises  to  the 
said  J.  Kaufman  on  the  first  day  of  January, 
1902."  During  1901  Henry  Love  made  said 
payment  for  the  possession  of  said  land  un- 
der said  order  for  the  year  of  1901  to  Kauf- 
man; but  the  court  in  the  trial  of  the  case 
at  bar  found  that  he  did  not  surrender  there- 
after the  possession  of  the  land  to  Kaufman; 
and  we  think  that  there  is  sufficient  evidence 
to  sustain  that  finding.  On  September  9, 
1901,  Henry  Love  duly  prosecuted  and  per^ 
fected  In  the  Supreme  Court  an  appeal  from 
the  said  decree  and  proceedings  of  said  chan- 
cery court,  but  without  supersedeas  bond 
at  that  time.  Subsequently,  on  May  4,  1903, 
a  supersedeas  bond  was  executed  and  filed 
In  the  Supreme  Court  in  said  cause;  and  It  Is 
alleged  in  the  complaint  that  a  supersedeas 
was  duly  Issued  therein,  which  allegation  was 
not  denied.  The  supersedeas  bond  was  ex- 
ecuted by  the  appellants,  Henry  Love  and 
Baldy  Vinson,  and  was  to  the  effect  that  the 
appellants  would  perform  all  the  requirements 
and  conditions  named  in  section  1218  of  Kir- 
by's  Digest,  providing  for  the  execution  of 
BU(A  bond.  At  the  same  time  said  Vinson, 
who  was  the  attorney  of  said  Love,  believing 
he  had  the  authority  to  do  so,  signed  the 
name  of  E.  A.  Bolton,  his  associate  attor- 
ney in  said  case,  to  said  bond  as  such  asso- 
ciate attorney. 

In  his  complaint  In  the  case  at  bar  the 
appellee  alleged  that  during  the  pending  of 
said  appeal,  and  by  reason  of  the  stay  of 
proceedings  secured  by  said  supersedeas,  said 
Love  retained  possession  of  and  kept  said 
Kaufman  out  of  the  rents  of  said  land  for 
the  years  of  1902,  1908,  1904,  and  1905,  ag- 
gregating |1,440,  and  did  also  damage  said 
land  by  committing  waste  to  the  amount  of 
$200.  He  further  alleged  that  said  Kaufman 
did  in  1906,  by  writing  duly  executed,  trans- 
fer and  assign  to  him  all  the  claim  and  right 
to  action  growing  out  of  the  liability  of  ap- 
pellants on  said  supersedeas  bond;  and  he 
sought  a  recovery  for  the  amount  of  said 
rents  and  damages.  In  said  complaint  said 
Kaufman  is  also  made  a  party  defendant, 
but  no  process  was  Issued  for  him. 


Tbe  appellants  filed  a  general  demnrrer  to 
the  complaint,  which  being  overruled,  they 
filed  an  answer,  in  which  they  denied  that 
Love  refused  to  surrender  the  possession  of 
the  land  to  Kaufman  on  January  1,  1902; 
and  they  claimed  that  any  possession  that 
he  held  thereafter  was  as  tenant  of  Kauf- 
man. They  also  denied  the  transfer  of  the 
claim  upon  which  this  action  is  based  by 
Kaufman  to  appellee.  They  made  the  an- 
swer a  cross-complaint,  and,  amongst  other 
things,  made  certain  allegations  upon  which 
they  based  a  prayer  for  affirmative  relief 
against  Kaufman,  and  they  asked  that  pro- 
cess issue  for  him.  They  also  asked  that 
the  cause  be  transferred  to  the  chancery 
court  which  was  done.  At  the  trial  of  the 
cause  Kaufman  filed  an  answer  in  the  case 
and  also  appeared  as  a  witness.  In  his  plead- 
ing and  in  his  deposition  he  stated  that  be 
had  transferred  and  assigned  the  claim  ni>on 
which  this  action  is  based  to  the  appellee  as 
alleged  in  the  complaint 

Upon  the  disputed  questions  of  fact  the 
court  found  that  Love  did  not  surrender  the 
possession  of  the  land  to  Kaufman  on  Janu- 
ary 1,  1902,  nor  at  any  time  thereafter,  but 
upon  his  threatening  to  take  possession,  IiOV« 
perfected  his  appeal  from  said  decree  and  se- 
cured the  supersedeas  thereof;  that  the  claim 
and  right  to  action  upon  which  this  suit  is 
based  was  duly  transferred  and  assigned  by 
said  Kaufman  to  appellee;  that  said  Bolton, 
who  was  one  of  the  defendants,  did  not  ex- 
ecute said  bond;  that  by  the  execution  of  the 
bond  sued  on  all  proceedings  under  the  decree 
and  orders  of  the  chancery  court  In  said 
cause,  wherein  Kaufman  was  plalntUf  and 
Love  was  defendant,  were  stayed  pending 
said  appeal  to  the  Supreme  Court;  and  that 
said  Love  retained  possession  of  the  land, 
and  Kaufman  was  deprived  of  the  rents 
thereof;  that  the  said  decree  was  affirmed 
on  March  7,  1904,  when  the  liability  on  the 
supersedeas  bond  ceased.  It  found  that  the 
evidence  did  not  show  that  any  waste  was 
committed  on  said  land  after  said  affirmance 
of  the  decree.  It  found  that  appellee  was 
entitled  to  recover  on  said  bond  tot  the  value 
of  the  rents  of  the  years  of  1902  and  1908, 
which  it  found  to  be  $360  for  each  year.  It 
entered  a  decree  dismissing  the  complaint  as 
to  said  Bolton,  and  In  favor  of  appellee  and 
against  appellants,  Love  and  Vinson,  for  the 
said  value  of  the  rents  for  the  years  of  1902 
and  1903.  It  denied  any  recovery  for  rents 
for  any  other  years  and  for  any  alleged 
waste.  No  appeal  was  taken  from  that  por- 
tion of  the  decree  dismissing  the  complaint 
as  to  defendant  Bolton.  Tlie  other  parties, 
plalntlfT  and  defendants  to  the  suit  below,  ap- 
peal from  said  decree. 

Baldy  Vinson  and  B.  F.  Merrltt,  for  appti- 
lants.    W.  O.  Street,  for  appellee. 

FRAUENTHAL,  J.  (after  stating  the  facta 
as  abov^.    1.  Before  considering  the  ques- 
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tions  InTolTlng  the  rl^ts  tq;x>n  the  one  hand, 
and  the  liabilities  of  the  parties  on  the  other 
hand.  In  tbla  case,  we  will  determine  the  ob- 
Jectlcm  nrged  by  the  appellants  to  the  plead- 
ings.   It  is  contended  that  the  claim  or  right 
of  action  growing  ont  of  the  liabilities  accru- 
ing upon  the  alleged  breach  of  supersedeas 
bond  Is  not  assignable,  and  that  therefore  the 
■aid  Kanfman  who  was  the  obligee  in  said 
bond  was  a  proi)er  party  to  this  suit    The 
appellants  In  the  court  below  did  not  file  a  de- 
murrer on  the  ground  that  there  was  a  de- 
fect of  parties,  but  only  filed  a  general  de 
marrer.    A  general  demurrer  does  not  reach 
the  defect  of  the  want  of  proper  parties. 
Eagle  r.  Beard,  83  Ark.  487;    CSirlsman  v. 
Jones,  34  Ark.  73;   Less  t.  English,  75  Ark. 
2SS,  87  S.  W.  447.    But  furthermore,  in  this 
case,  Kaufman  was  actually  made  a  party  to 
the  ndt.    In  the  complaint  he  was  specifically 
named  as  a  party  defendant,  and  in  their 
cro8BK»mplalnt   the   api)ellant8   asked    that 
process  issue  for  him,  and  asked  for  afSrma- 
tlre  relltf  against  him.    While  no  process  was 
Issued  for  him,  he  did  file  an  answer  and  thus 
did  enter  bis  appearance  In  the  case,  and 
Uiereby  was  made  a  party  thereto  as  effective- 
ly as  if  he  had  been  duly  serred  with  process 
of  Bomnions.    And  even  though  It  should  be 
nmsldered  that  the  claim  sued  on  was  not  as- 
signable so  as  to  conclude  the  rights  of  Kauf- 
man, and  on  that  account  he  was  a  proper 
party,  this  defect  was  ronedied  by  thus  mak- 
ing him  a  party  after  the  action  was  begun. 
And  the  court  did  not  abuse  its  discretion  by 
permitting  him  to  enter  his  appearance  tmd 
Die  his  pleading  in  the  case.    Boles  r.  Jessup, 
57  Mfc.  469,  21  S.  W.  880.    If  he  was  a  neces- 
nty  party,  be  thus  actually  became  a  party 
to  the  salt;   and  any  dalm  or  right  that  he 
may  have  in  the  cause  of  action  Is  concluded 
by  the  decree  of  the  court,  against  which, 
therefore,  the  appellants  are  thus  fully 'pro- 
tected.    But  it  is  urged  further  by  api)el- 
lants  that  Kanfman  had  at  one  time  Insti- 
tuted suit  upon  this  claim  and  thereafter  did 
■oifer  a  nonsuit;    that  his  answer  In  this 
case  was  not  filed,  and  his  entry  of  appear- 
ance in  the  cause  was  not  made  until  more 
than  one  year  after  said  order  of  nonsuit ; 
that  any  right  of  action  on  the  claim  was 
tberefore  barred  as  to  him ;   and  that  on  this 
•ccoont  he  could  not  be  made  a  party,  and 
tbe  cause  of  action  must  fail.    But  the  stat- 
ute (KIrby's  Dig.  {  5083)  wblch  tolls  the  stat- 
nteof  limitation  for  one  year  where  the  plain- 
tiff loiEers  a  nonsuit  does  not  narrow  the  pe- 
riod of  limitation  tn  which  an  action  may  be 
bronght  npon  a  claim  which  Is  not  otherwise 
barred  by  the  general  statute  of  limitation 
applicable  to  such  claim.    This  provision  of 
the  statute  only  applies  to  those  causes  of 
action  which,  under  the  general  statute  of 
limitation  applicable  to  such  cause  of  action, 
wonld  otherwise  be  barred  before  the  running 
of  one  year  from  the  time  of  taking  such 
sonsnlt    The  statute,  instead  of  shortening 
tbe  period  of  limitation,  really  extends  tbe 


period  provided  by  the  general  statute  of  lim- 
itation applicable  to  the  cause  of  action. 

It  follows,  ther^ore,  that  any  right  or  in- 
terest that  Kaufman  may  have  had  in  the 
claim  sued  on  was  not  barred  at  the  time  of 
the  filing  of  his  answer  in  this  case.  It  fol- 
lows, also,  from  this  that  the  further  conten- 
tion made  by  appellants  that  the  claim  sued 
on  was  not  assigned  or  transferred  by  Kauf- 
man to  the  appellee,  Cahn,  cannot  be  sus- 
tained; for  Kauflnan  is  a  party  to  this  suit 
and  la  concluded  by  the  decree.  If  the  appel- 
lants owe  the  claim  sued  on,  they  cannot  be 
Injuriously  aftected  by  the  decree  which  finds 
that  Gahn  and  not  Kaufman  is  the  true  own- 
er thereof. 

But  we  are  further  of  the  opinion  that 
Kaufman  did  transfer  and  assign  this  claim 
to  appellee  prior  to  the  institution  of  this 
suit  and  that  he  had  not  disposed  of  it  prior 
to  said  assignment  Kaufman  had  been  con- 
ducting a  mercantile  business  at  Goriola,  Ark., 
and  the  claim  herein  sued  on  grew  ont  of 
that  business.  He  transferred  to  appellee  by 
written  Instriunent  all  assets  and  claima  of 
that  business  and  all  "rights  of  action"  in 
the  state  of  Arkansas  owed  by  him,  and  also 
conveyed  to  appellee  the  lands  from  which 
these  rents  Issued.  In  his  answer  he  stated, 
and  In  his  deposition  he  testified  that  he  had 
transferred  and  assigned  the  claim  herein 
sued  on  to  appellee.  By  this  transfer  Cahn 
became  the  equitable  assignee  of  this  claim. 
By  section  5999  of  KIrby's  Digest  it  Is  pro- 
vided that  actions  shall  be  brought  In  the 
name  of  the  real  party  In  Interest ;  and  un- 
der that  statute  we  are  of  the  opinion  that 
appellee  had  a  right  to  sue  in  his  own  name 
for  the  enforcement  of  this  claim.  Heartman 
v.  Franks,  36  Ark.  501 ;  Caldwell  v.  Meshew, 
44  Ark.  564 ;  Lanlgan  v.  North,  69  Ark.  62, 
63  S.  W.  62 ;  Maloney  v.  State,  121  S.  W.  728; 
4  Cyc.  97. 

2.  It  is  contoided  by  the  appellants  that 
Love  was  in  effect  a  tenant  of  Kaufman  for 
all  the  years  he  bad  possession  of  the  land  aft- 
er 1901,  and  that  Kaufman  was  not  therefore 
kept  ont  of  the  rents  thereof  for  those  years. 
They  base  this  contention  on  that  portion  of 
the  decree  which  provided  that  Love  should 
retain  possession  of  the  land  until  January  1, 
1902,  and  should  remain  In  possession  of  the 
land  during  1901  as  tenant  of  Kaufman ;  and 
that  his  possession  of  the  land  after  1901 
was  that  of  a  tenant  of  Kaufman  holding 
over.  But  this  provi^on  of  the  order  of  the 
court  was  only  made  for  the  proper  securing 
to  Love  the  possession  of  the  land  and  post- 
poning tbe  possession  of  Kaufman.  Instead 
of  making  Love  give  a  bond  for  the  payment 
of  the  use  and  occupation  of  the  land,  or  of 
appointing  a  receiver  of  the  land,  tbe  court 
permitted  Love  to  retain  Its  possession  and 
provided  a  character  of  lien  for  the  security 
of  the  payment  for  its  use  and  occupation. 
There  was  no  relation  of  landlord  and  ten- 
ant created  by  this  order  between  these  par- 
ties.   They  did  not  make  any  agreement  to 
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that  effect.  To  create  tbe  relation  of  land- 
lord and  t^uint  there  must  be  a  valid  con- 
tract between  the  parties.  There  must  be 
both  a  privity  of  estate  and  contract  before 
that  relation  can  arise,  so  as  to  Justify  the 
recovery  of  rents  on  the  one  hand  or  the  pre- 
sumption on  the  other  band  that  the  posses- 
sion Is  subordinate  to  and  the  actual  posses- 
sion of  the  party  having  the  legal  title.  24 
Cyc.  877;  Tucker  v.  Byers,  57  Ark.  215,  21 
S.  W.  227.  This  order  of  court  was  not  a 
contract,  either  express  or  Implied,  between 
the  parties,  and  It  did  not  create  the  relation 
of  landlord  and  tenant  between  them;  so 
that  It  can  be  said  that  the  possession  of 
Love  was  the  possession  of  Kaufman  subse- 
quent to  January  1,  1902.  The  chancery  court 
found  that  Love  refused  to  surrender  the 
possession  of  the  land  after  that  date  and 
held  in  opposition  to  the  rights  and  claim  of 
Kaufman;  and  we  think  there  is  suffi- 
cient evidence  to  sustain  that  finding.  We 
are  of  opinion,  therefore,  that  Kaufman  was 
not  in  possession  of  said  land  through  Love 
as  his  tenant,  but  was  kept  out  of  the  posses- 
sion and  rents  of  the  land. 

3.  And  we  are  of  the  opinion  that  Kauf- 
man was  kept  out  of  said  rents  by  reason  of 
said  appeal.  By  the  execution  of  said  super- 
sedeas bond  the  appellants  contracted  to  pay 
all  rents  or  damages  to  the  property  during  the 
pending  of  the  appeal,  of  which  the  appellee 
is  Icept  out  of  possession  "by  reason  of  the 
appeal."  The  liability  Incurred  by  the  execu- 
tion of  the  bond  Is  fixed  by  the  legal  import 
of  its  terms,  and  these  should  be  construed 
according  to  the  ordinary  and  reasonable 
meaning  of  the  language  employed.  1  Ency- 
clopedia of  Pleading  &  Practice,  1015;  5  Cyc. 
752.  The  bond  should  not  be  held  to  cover 
a  liability  occurring  before  its  execution  un- 
less Its  terms  make  provisions  to  that  effect. 
But  In  this  case  the  bond  expressly  provides 
for  the  payment  of  "all  rents  of  which  the 
appellee  is  kept  out  of  by  reason  of  the  ap- 
peal." By  virtue  of  the  appeal  having  been 
taken  to  the  Supreme  Court  the  case  was 
wholly  and  absolutely  removed  to  that  court. 
Upon  the  execution  of  the  supersedeas  bond 
and  the  Issuance  of  the  supersedeas  all  the 
.proceedings  In  the  chancery  court  were  whol- 
ly suspended  and  stayed.  Elliott  on  Appel- 
late Procedure,  |  541;  2  Cyc.  908;  Harri- 
son V.  Trader,  29  Ark.  85;  Miller  v.  Nu(&- 
olls,  76  Ark.  485,  89  S.  W.  88,  113  Am.  St 
Rep.  101.  While  the  supersedeas  does  not  an- 
nul or  vacate  the  judgment  or  decree  ap- 
pealed from,  It  does  prevent  the  further  tak- 
ing of  any  step  therecnder,  and  leaves  the 
matters  in  the  condition  In  which  they  were 
when  the  supersedeas  took  effect  and  until 
the  questions  Involved  In  the  appeal  are  final- 


ly disposed  of  by  the  appellate  court.  20  Cyc. 
1240.  The  supersedeas  stayed  the  enforce- 
ment of  the  right  of  Kaufman  to  the  posses- 
sion of  the  land,  aud  it  also  stayed  the  en- 
forcement of  the  recovery  for  Its  use  and  oc- 
cupation. Under  the  evidence  and  finding  of 
the  chancellor  Love  had  the  possession  of  the 
land  for  the  year  of  1902  and  k^t  Kaufman 
out  of  the  rents  thereof  for  that  year.  Kauf- 
man could  thereafter  have  Instituted  suit  or 
taken  legal  steps  to  have  recovered  for  the 
use  or  rent  of  the  land  for  that  year.  But  on 
May  4,  1903,  the  supersedeas  bond  was  exe- 
cuted and  the  supersedeas  Issued,  and  Kauf- 
man was  thereby  stayed  from  the  enforce- 
ment of  a  recovery  for  the  use  or  rent  for 
that  year.  It  will  not  do  to  say  that  he 
could  have  attempted  to  collect  the  amount 
for  the  use  or  rent  of  the  land  before  that 
date;  he  had  a  right  also  to  do  this  after 
that  date,  and  he  was  kept  from  doing  this 
after  that  date  by  reason  of  the  appeal  and 
supersedeas.  Giving  to  the  terms  of  the  bond 
its  full  and  reasonable  effect  It  covered  the 
rent  of  the  land  for  1902.  Wilson  t.  King,  50 
Ark.  32,  26  S.  W.  18,  23  L.  R.  A.  802;  United 
States  Fidelity  &  G.  Co.  v.  Fultz,  76  Ark.  410. 
89  S.  W.  93 ;  2  Cyc.  909.  The  UabUlty  under 
the  bond  continued  only  until  the  cause  was 
determined  and  disposed  of  by  the  appellate 
court.  20  Ency.  P.  &  P.  1245;  20  Cyc.  909; 
Elliott  on  Appellate  Procedure,  f  394. 

It  follows,  therefore,  that  the  appellants 
were  also  liable  under  said  bond  for  the  rents 
of  the  land  for  the  year  of  1003  and  until 
March  7,  1904,  when  the  said  a^ieal  was 
finally  disposed  of  by  the  Supreme  Court. 
The  chancellor  found  that  no  damage  ac- 
crued by  reason  of  the  failure  to  rent  the 
land  from  January  1,  1904,  to  March,  1904, 
.when  said  appeal  was  disposed  of.  The 
property  consists  of  farm  land  that  is  rented 
not  by  the  month,  but  by  the  year,  and  prob- 
ably under  the  evidence  It  could  have  been 
as  readily  rented  in  M^ch  for  said  year  as 
in  January.  At  least  there  is  no  evidence 
showing  any  damage  on  this  account,  and  we 
cannot  say  that  the  finding  of  the  chancellor 
in  this  respect  Is  erroneous.  There  is  no  evi- 
dence showing  that  any  waste  was  committed 
on  the  land  during  the  pending  of  the  appeal. 
Any  alleged  waste  may,  under  the  testimony, 
have  been  done  after  March,  1904,  and  after 
the  liability  under  the  bond  had  ceased.  This 
was  the  finding  of  the  chancellor ;  and  tn  this 
conclusion  we  find  no  error. 

After  a  full  examination  of  the  pleading 
and  testimony  In  tills  case,  we  do  not  find 
that  the  chancellor  has  made  any  error,  either 
in  the  findings  of  fact  made  by  him,  or  tn  the 
conclusions  of  law  at  which  he  arrived. 

The  decree  is  accordingly  affirmed. 
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SHINN  T.  STATE. 
(Snpreme  Court  of  Arkansas.    Jan.  3,  1910.) 

1.  CbIMIHAL    LtA.W    (S   603*)  — CONTINUANCK  — 

Absent  Witnisses— Motion. 

A  motion  for  continuance  for  absence  of 
witnesses  sbould  give  their  names,  allege  the 
fpKific  facts  exi>ected  to  be  proved  by  them, 
and  show  their  residence,  in  addition  to  dili- 
gence to  secure  their  presence,  that  the  court 
■BIT  see  whether  their  attendance  is  necessary, 
and  whether  it  is  possible  to  secure  it  for  the 
next  term. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  {f  1349-1360;  Dec.  Dig.  § 
«B.*) 

2.  IKMCTKKNT      AND     IWrOBMATION     (§     11*)— 
BmiBN    INTO    COUHT   BT  GaAND   JUBT. 

Betnm  of  the  indictment  into  court  by  the 
grand  jury  is  essential  to  jurisdiction  ol  the 
court. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Infoimation,  Cent  Dig.  §  62;   Dec.  Dig.  | 
J 

3.  IirDICTXKRT  AND  INTOBMATION  (f  11*)— RE- 
TURN INTO  COUKT— INDOBSBMENT. 

An  indorsement  on  an  indictment,  "filed  in 
open  court  this  •  •  •  day,"  is  insufficient  to 
sbow  its  return  into  court  by  the  grand  jury. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  i  74;  Dec.  Dig. 
111.*] 

4.  Cbdcinai,  Law  (t  1082*)— Rbcobd— Objec- 
noii  Not  Made  Beu»w. 

Though  the  record  should  show  return  of 
the  indictment  into  court  by  the  grand  jury,  yet 
u  jurisdiction  depends  on  the  tact  of  the  re- 
tain, and  not  of  the  record,  objection  that  the 
lecoid  does  not  show  such  fact  cannot  be  made 
for  the  first  time  on  appeal,  as,  if  made  below 
by  motion,  as  it  properly  should  be,  the  record 
oiald  have  been  furnished ;  Kirby's  Dig.  i  1233, 
providing  that  a  judgment  cannot  be  reversed 
for  an  error,  which  can  be  corrected  on  motion 
ID  the  trial  court,  till  the  motion  is  there  made 
and  denied. 

[f!ii.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  H  2627,  2628,  2642-2653 ;  Dec. 
Dig.  i  1082.*] 

Appeal  from  Circuit  Court,  Madison  Goun- 
tj;  3.  S.  Maples,  Judge. 

E.  F.  Shlnn  appeals  from  a  conviction.  Af- 
firmed. 

Fancher  &  Johnson,  for  appellant.  Hal 
L  Norwood,  Atty.  Gen.,  and  C.  A.  Cunning- 
ham, Asst  Atty.  Gen.,  for  the  State. 

WOOD,  J.  The  appellant  was  convicted 
of  the  crime  of  llbeL  The  Indictment  charged 
tbat  appellant  being  the  publisher  of  a  news- 
paper "unlawfully,  maliciously,  and  falsely 
did  publish  as  true  the  following  false,  Ubel- 
ODS  and  defamatory  article  In  words  as  fol- 
lows: 'We  notice  that  the  boodler,  Claud 
Fuller,  of  Ihireka  Springs,  is  bobbing  up  again 
u  a  prospective  candidate  for  the  Arkansas 
Legislature.  No  doubt  Claudle  would  like 
to  work  Ma  graft  on  the  people  again,  but 
the  votMB  of  Madison  and  Carroll  counties 
are  "onto^'  bis  game,  and  will  vote  for  him  to 
remain  at  borne  and  work  his  rabbit's  toot 
on  Eur^a.' "  The  aUegations  further  were 
that  "said  article  as  published  aforesaid  by 


the  said  B.  F.  Sblnn,  publisher  as  aforesaid, 
of  and  concerning  the  said  Claud  Fuller,  as 
aforesaid,  calling  him  by  the  name,  The 
Boodler,'  and  by  stating  that  'No  doubt 
Claudle  would  like  to  work  his  graft  on  the 
people  again,'  and  thereby  charging  him  with 
being  a  boodler  and  grafting.  Is  false  and  de- 
famatory and  libelous  on  the  said  Claud  Ful- 
ler, and  Impeaches  the  honesty,  veracity,  and 
reputation  of  said  Claud  Fuller,  and  thereby 
exposes  him  to  public  hatred,  contempt,  and 
ridicule  against  the  peace  and  dignity  of  the 
state  of  Arkaiisas."  The  indictment  was 
signed  "D.  B.  Horsley,  Prosecuting  Attorney, 
Fourth  Judicial  Circuit  of  Arkansas,"  and 
was  indorsed:  "No.  3.  Libel.  State  of  Ar- 
kansas vs.  £}.  B.  Sblnn.  A  true  bill.  R.  B.  L. 
Graham,  foreman  of  the  grand  jury.  Filed  In 
open  court  this  the  eighth  day  of  September, 
A.  D.  1909.    S.  Q.  Parsley,  aerk." 

Appellant  in  a  motion  for  continuance  set 
up  substantially  that  If  the  cause  was  con- 
tinued he  would  be  able  to  procure  the  at- 
tendance of  witnesses  at  the  next  term  of  the 
court  who  would  furnish  evidence  of  the 
truth  of  some  or  all  of  the  charges  made  by 
him  against  Fuller  In  his  paper,  but  he  names 
only  one  witness  whose  attendance  he  expect- 
ed to  procure,  to  wit,  one  C.  M.  Barnes.  The 
motion,  however,  does  not  set  up  the  particu- 
lar fact^  that  he  expected  Barnes  to  establish. 
The  motion  states  that:  "He  can  prove  by 
Barnes  the  truthfulness  of  some  of  the  char- 
ges." The  motion  states  that  appellant 
"thought  that  Barnes  resided  at  Eureka 
Springs,  Ark.,"  and  that  appellant  bad  a  sub- 
poena Issued  directed  to  the  sheriff  of  Carroll 
county,  but  that  such  subpoena  had  been  re- 
turned "Notserved,"  for  thereason  that  Barnes 
was  not  to  be  found  in  Carroll  county.  The 
motion  does  not  allege  where  Barnes  resided ; 
does  not  show  that  be  was  within  the  Juris- 
diction of  the  court  Appellant's  motion  was 
not  sufficient  to  warrant  a  continuance  on  ac- 
count of  the  absence  of  the  witness  Barnes. 
He  may  have  been  a  nonresident  for  aught 
the  motion  reveals  to  the  contrary.  It  was 
not  enough  for  appellant  to  allege  due  dili- 
gence. He  should  have  stated  the  facts,  and 
have  left  the  court  to  conclude  whether  he 
was  diligent.  He  should  have  given  the 
names  of  his  witnesses,  alleged  the  specific 
facts  he  expected  to  prove  by  them,  and 
should  have  shown  where  they  resided,  so 
that  the  court  might  see  whether  their  at- 
tendance was  necessary,  and  whether  It  was 
possible  to  procure  same  by  the  next  term. 
Error  cannot  be  predicated  upon  the  overrul- 
ing of  a  motion  that  was  so  Indefinite  as  the 
one  under  consideration.  Pickett  v.  State, 
71  Ark.  62,  70  S.  W.  1041 ;  Allison  v.  State,  74 
Ark.  444,  86  S.  W.  409;  Glampett  v.  State, 
121  S.  W.  934.  The  court  did  not  abuse  its 
discretion  in  overruling  the  motion  for  con- 
tinuance. Golden  v.  State,  19  Ark.  590; 
StiUwell  ▼.  Badgett.  22  Ark.  164;    Edmonds 
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V.  State,  34  Ark.  720;  Watts  v.  Cohn,  40  Ai^ 
114. 

The  record  does  not  show.  In  spedflc  terms, 
that  the  Indictment  was  returned  or  brought 
Into  court  by  the  grand  jury.  It  Is  essential 
of  course  to  the  Jurisdiction  of  the  court  that 
the  grand  jury  should  return  the  indictment 
Into  court,  and  the  record  is  the  only  memo- 
randa of  that  fact.  Therefore,  where  the  ob- 
jection is  seasonably  made,  if  the  fact  does 
not  exist,  or  if  the  record  fails  to  show  such 
fact,  a  conviction  cannot  be  sustained;  and 
the  Indorsement  "filed  in  open  court  this  the 
eighth  day  of  September,  A.  D.  1909"  Is  not 
sufficient  to  show  the  return  into  court  by  the 
grand  jury.  Oreen  t.  State,  19  Ark.  178; 
McKenzie  t.  State,  24  Ark.  637 ;  Chancellor 
r.  State,  33  Ark.  816;  Holcomb  t.  State,  31 
Ark.  427;  Felker  v.  State,  54  Ark.  492,  16  S. 
W.  663. 

But  it  must  be  remembered  that  It  is  the 
fact  Itself  of  the  return  of  the  indictment  by 
the  grand  jury  that  gives  the  court  jurisdic- 
tion, and  not  the  recording  of  such  fact  by  the 
clerk.  If  the  grand  Jury  presents  the  Indict- 
ment, the  court  lias  jurisdiction  whether  the 
clerk  records  the  fact  or  not.  Therefore, 
where  appellant's  objection  goes  only  to  the 
failure  of  the  clerk  to  preserve  the  memorial 
(and  not  to  the  failure  of  the  grand  Jury  to 
return  the  indictment),  in  order  to  afvail  him- 
self of  such  objection  he  must  first  move  the 
trial  court  to  set  aside  the  indictment,  be- 
cause of  the  failure  of  the  clerk  to  preserve 
the  evidence  of  its  return  Into  court  by  the 
grand  Jury.  The  statute  provides:  "That  an 
indictment  not  found  and  presented  as  re- 
quired by  law,  can  be  set  aside  on  motion." 
Section  2279,  Eirby's  Dig.  It  also  provides 
that:  "A  Judgment  or  final  order  shall  not 
be  reversed  for  an  error,  which  can  be  cor- 
rected on  motion  in  the  inferior  courts,  until 
such  motion  has  been  made  there  and  over- 
ruled." Section  1233,  Klrby's  Dig.  "Defecte 
of  this  kind,"  says  the  court  in  State  v. 
Brandon,  28  Ark.  411,  "can  only  be  reached 
on  a  motion  to  set  aside  the  Indictment, 
which  motion  should  be  made  before  filing  a 
demurrer."  And  in  Robinson  v.  State,  33 
Ark.  183,  in  passing  upon  a  similar  question 
we  said:  "Had  the  attention  of  the  court  l>e- 
low  been  directed  to  the  form  of  entry  by  a 
motion  to  set  aside  or  quash  the  indictment, 
or  by  motion  In  arrest  of  Judgment,  no  doubt 
the  court  would  have  ordered  the  Informality 
to  be  cured  by  a  nunc  pro  tunc  entry."  See, 
also,  Felker  v.  State,  54  Ark.  492, 16  S.  W.  663, 
where  it  Is  held  that  the  proper  practice  In 
such  cases  by  those  who  would  question  the 
genuineness  of  the  indictment  is  to  move  the 
trial  court  to  set  it  aside. 

Appellant  does  not  contend  that  the  grand 
jury  did  not  actually  return  the  indictment 
against  him  into  court.  His  only  objection 
is  that  the  record  of  the  circuit  court  falls 
to  register  the  fact.    Had  he  made  such  ob- 


jection to  the  trial  court  doubtless  such  rec- 
ord would  have  been  readily  furnished.  Hav- 
ing failed  to  make  it  there,  he  must  be  held 
to  have  waived  it.  He  must  not  be  permitted 
to  raise  it  here  for  the  first  time.  See  Fen- 
alty  V.  State,  12  Ark.  630;  Brown  v.  State, 
13  Ark.  96;  Dixon  ▼.  State,  29  Ark.  165; 
State  V.  Johnson,  83  Ark.  174;  Wright  v. 
State,  42  Ark.  94;  State  v.  Agnew,  52  Ark. 
275,  12  S.  W.  563 ;  McFall  V.  State,  73  Ark. 
327,  84  S.  W.  479;  Carpenter  v.  State,  62  Ark. 
286,  36  8.  W.  900;  Mears  v.  State,  84  Ark.  136, 
104  S.  W.  1095.  ■ 

The  facts  set  forth  In  a  statement  agreed 
upon  by  the  state  and  the  appellant,  and  In 
the  other  evidence,  were  sufficient  here  to 
sustain  the  verdict  of  the  Jury.  No  specific 
objection  was  saved  at  the  trial  to  any  of  the 
court's  dedarations  of  law.  The  assignment 
of  error  In  the  motion  for  new  trial  as  to  the 
giving  of  Instructions  is  general.  We  find  no 
reversible  error  in  the  charge  of  the  court 
The  Judgment  must  therefore  be  affirmed. 


SMITH  et  al.  ▼.  BOSWELI^ 
(Supreme  Court  of  Arkansas.    Nov.  22,  1909.) 

1.  WTLUa  (§   52*)— CONTKSTS— MKNTAI.  INCOM- 
PETENCY—BuBDEN    OF  Pbooi'. 

One  conteatine  the  probate  of  a  will  has 
the  burden  of  proving  the  Incompetency  of  tea- 
tator. 

[Ed.  Note.— Fbr  other  cases,  see  Wills,  Cent. 
Dig.  11  101-110;    Dec.  Dig.  |  52.*] 

2.  Wills  (J  163*)— Contests— Undue  Influ- 
ence—Bubden  OP  Pboof. 

One  contesting  a  will  has  the  burden  of 
proving  undue  influence. 

[Ed.  Note.— For  other  cases,  »ee  Wills,  Cent. 
DiV  H  388-102;    Dec.  Dig.  {  163.*] 

8.  Wills  ({  384*)— HABifLESS  Ebbob— Erro- 
neous RULINOS  ON   BUBDEN  OF  PBOOF. 
Where  in  a  will  contest  contestant  and  con- 
testee  adduced  voluminous  evidence  on  the  issue 
of  the  execution  of  the  will,  contestant  was  not 

Srejudiced  by  the  ruling  that  he  had  the  bur- 
en  of  proof,  for  he  thereby  obtained  the  right 
to  open  and  close  the  argument  before  the  jury. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  :  858 ;   Dec.  Dig.  (  384.»] 

4.  Wills  (S  155*)— Undue  Inflxtence— Acts 

of  kindness. 

Proof  of  relations  of  friendship  and  af- 
fection between  testator  and  devisee,  and  of 
kindly  offices  and  proper  conduct  on  the  part  of 
the  latter,  does  not  show  undue  influence,  as  it 
is  natural  for  a  person  whose  will  is  not  improp- 
erly controlled  to  favor  his  best  friends,  and 
the  influence  of  husband  over  wife,  or  of  wife 
over  husband,  or  of  parents  over  children,  or 
of  children  over  parents,  is  legitimate  so  long 
as  the  same  does  not  extend  to  positive  dicta- 
tion and  control. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  380;  Dec.  Dig.  f  155^ 

6.  Evidence  (§  501*)  —  Opinion  Evidence  — 
Facts  Forming  Basis— Mental  Condition. 
A  witness,  who  In  a  will  contest  on  the 
ground  of  undue  influence  did  not  testify  to  any 
Qicts  proving  that  the  chief  beneficiary  could 
control  testatrix,  her  mother,  except  by  affec- 
tion or  in  any  manner  which  was  not  legitimate, 
could  not  testify  as  to  his  opinion  as  to  whether 
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tdUtiiz  w«a  mentally  able  of  leaiatinK  a  com- 
mud  (tf  the  chief  benefidary  to  convey  to  her 
a  considenble  portion  of  the  estate. 

(Ed.  Note.— For  other  caaee,  we  Erldenee, 
Cent  Dig.  i  22»7:    Dec.  Die-  {  601.*] 

6.  Wnxs  (I  802*)— EzEcrnnoR— "URntPBAOH- 
ABU  Btidkuck." 

The  evidence  ia  unimpeachable  -within  Eir- 
hfi  Dig.  i  8012,  nbd.  5,  providing  for  the  pro- 
bate of  a  will  written  in  the  handwriting  of  tes- 
tator oo  the  animi>eachable  evidence  of  disin- 
terested witneaaea  to  the  handwriting  and  signa- 
tare  of  testator,  where  there  is  no  evidence  re- 
flecting oo  the  character  or  testimony  of  the 
vitnessea  testifying  to  the  handwriting  and  sig- 
nature of  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  706;    Dec  Dig.  (  802.*] 

7.  TaiAL   (f   129*)— IWBOFKB  Abottkbitt   of 
ConHBELr— Right  to  Complain. 

A  party  cannot  complain  of  the  remarks  of 
the  coansel  of  the  adverse  party  elicited  by  the 
improper  remarks  of  his  own  coansel. 

[Ed.  Mote.— For  other  eases,  see  Trial,  Cent 
Dig.  I  310;  Dec.  Dig.  1 129.*] 

Appeal  from  Clrcnlt  Court,  Pope  County; 
Bngh  Lk  Baobam,  Judge. 

Proceedings  by  Robert  Ia  Smith  and  oth- 
ers against  Mrs.  Mattie  Boswell  to  contest 
the  probate  of  the  will  of  Cyr^ia  Smith,  de- 
ceased. From  a  judgment  admitting  the  will 
to  proiMit^  contestants  appeal.    Affirmed. 

n.  Lk  Meade  and  Jeff  Davis,  for  appellants. 
Brooks,  Hays  &  Martin,  for  appellee. 

BATTLE,  J.  On  tbe  27th  day  of  Febru- 
ary, 1907,  there  was  filed  before  the  clerk  of 
the  probate  court  of  Pope  county  the  follow- 
ing pap«  writing : 

"February  the  18th,  1907. 

"My  last  will  and  testament 

"I  will  to  my  daughter  Mattie  Boswell  all 
■y  hoosefaold  goods  and  kitchen  furniture. 

*I  will  to  my  son  Bob  one  dollar. 

"I  will  to  my  sister  Lou  Zachary  two  hun- 
dred dollars  (200.00);  I  also  wlU  to  Victory 
Roe  (me  dollar. 

"I  will  to  Charlie  Jones  one  dollar,  Grace 
Jones  one  dollar,  Florence  Barton  one  dollar. 
Mack  Jones  one  dollar,  and  Travis  Jones  one 
dollar.  And  all  my  real  estate  Is  deeded  to 
Uatde  Boswell,  and  I  want  a  nice  monument 
pnt  to  my  grave  when  I  am  gone  to  rest 
And  I  will  all  my  money  and  notes,  have 
I  any  left  to  my  daughter  Mattie  Boswell. 
"Cyrena  Smith." 

Annexed  to  It  was  the  following  affidavit 
ud  certificate : 

"Proof  of  Will. 
"State  of  Arkansas,  County  of  Pope. 

"Personally  appeared  before  me,  A.  D. 
Silnn,  cletfe  of  the  county  and  probate  courts 
of  Pope  county,  Arkansas,  Edgar  Shlnn,  Alva 
A.  Tncker,  and  R.  L^  Harkey,  three  disin- 
terested citizens  of  the  state  of  Arkansas 
to  me  well  knovm,  who  being  duly  sworn 
tay:    That  they   are  acquainted  with   the 


handwriting  and  signature  of  Cyrena  Smithy 
deceased,  have  examined  this  writing  pur- 
porting to  be  the  last  will  and  testament  of 
said  Cyrena  Smith,  deceased,  and  t&at  said 
instrument  is  In  her  genuine  handwriting  andf 
her  signature  thereto  Is  her  genuine  signa- 
ture^ 

"[Signed]  Edgar  Shlnn, 

"Alva  A.  Tucker, 
"R.  L.  Harkey. 
"Subscribed  and  sworn  to  before  me  this- 
27th  day  of  February,  1907. 

"A.  D.  Shlnn,  Probate  Cleric" 

"State  of  Arkansas,  County  of  Pope. 

"I,  A.  IX  Shlnn,  clerk  of  the  county  court 
and  ex-offido  clerk  of  the  probate  court 
within  and  for  the  aforesaid  county  and' 
state  do  hereby  certify  that  the  above  and 
foregoing  last  will  and  testament  was  ad- 
mitted to  probate  before  me  in  vacation  as- 
and  for  the  last  will  and  testament  of  Cy- 
rena Smith,  deceased. 

"Witness  my  band  and  official  seal  as  such- 
clerk,  this  27th  day  of  February,  1907. 

"[Seal]  A.  D.  Shlnn,  Clerk." 

On  the  6th  day  of  May,  1907,  Robert  L. 
Smith  and  others  filed  in  the  Pope  probate- 
court  what  they  called  a  response  as  follows: 

"In  the  Probate  Court  Pope  County,  Ark. 
Robert  L.  Smith,  Victoria  Rowe,  Charlle^ 
Jones,  Florence  Barton  and  Mack  Jones, 
Jr.,  and  Orace  Jones,  Travis  Jones,  minors, 
by  their  father  and  next  friend,  J.  M. 
Jones,  contestants,  v.  Mrs.  Mattie  Boswell' 
and  (R.  N.)  Boswell,  contestees. 

"Response  of  Contestants. 

"Comes  the  above-named  contestants  and 
state  that  they  have  an  interest  in  the  estate- 
of  Cyrena  Smith,  deceased,  and  that  Robert 
Ia  Smith  is  the  son  of  said  deceased,  and 
that  Victoria  Rowe  Is  the  only  heir  and 
next  of  "kin  to  Hazie  Brown,  now  deceased, 
who  was  one  of  the  children  and  heirs  or 
the  said  Cyrena  Smith,  and  that  Charlie- 
Jones,  Florence  Barton,  Mack  Jones,  Jr., 
and  Grace  Jones,  and  Travis  Jones  are  the- 
only  children  of  Maggie  M.  Jones,  now  de- 
ceased, and  that  Maggie  M.  Jones  was  one- 
of  the  children  and  heirs  of  the  said  Cyrena 
Smith,  deceased.  And  for  the  grounds  of 
contest  to  the  pretended  will  filed  in  this 

court  on  the  day  ,  1907,  and 

probated  by  the  clerk  of  this  court  In  vaca- 
tion, on  the day  of ,  1007,  would' 

respectfully  State: 

"(1)  That  said  pretended  will  la  not  In  tbe^ 
proper  handwriting  'of  Cyrena  Smith,  nor 
neither  the  body  of  the  Instrument  nor  the- 
slgnature  thereto,  and  is  therefore  not  the- 
last  will  and  testament  of  the  said  Cyreua 
Smith. 

"(2)  That  If  said  proposed  will  and  signa- 
ture thereto  was  written  by  the  said  Cyrena 
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Smith,  she  was  Induced  to  do  so  by  the  un- 
due and  Improper  Influence  of  Mrs.  Mattle 
Boswell  and  ber  husband  Van  Boswell,  and 
others,  to  that  extent  as  to  render  said  pro- 
posed will  TOld. 

"(3)  That  If  said  proposed  will  was  written 
and  executed  by  the  said  Cyrena  Smith,  It 
was  done  when  she  did  not  possess  sufficient 
reason  and  mental  capacity  to  dispose  of  her 
estate  by  wUl  or  otherwise,  and,  hence,  said 
will  Is  void. 

"(4)  That  at  the  time  said  will  was  written, 
If  written  at  all,  by  the  said  Cyrena  Smith, 
she  did  not  possess  sufficient  mind  and  rea- 
son and  mental  capacity  to  understand  and 
comprehend  the  extent  and  magnitude  of  her 
estate,  and  the  Just  and  equitable  distribu- 
tion of  said  bounty  between  her  children, 
and  the  children  of  her  deoeased  daughters, 
to  that  extent  as  to  render  a  testamentary 
document  void. 

"(5)  Wherefore,  premises  seen,  contestants 
pray  this  honorable  court  for  an  order  re- 
voking the  action  of  the  clerk  of  this  court, 
in  vacation,  admitting  said  instrument  of 
writing  to  probate,  as  of  and  for  the  last  will 
and  testament  of  said  Cyrena  Smith,  de- 
ceased. 

"And  for  the  further  order  refusing  to  al- 
low said  Instmmeut  to  be  probated  as  the 
last  will  and  testament  of  the  said  Cyrena 
Smith,  and  for  all  their  cost 

"IT.  Ia  Meade  and  Jeff  Davis, 

Attorneys  for  Contestants." 

The  contestees  filed  a  reply,  denying  all  the 
allegations  In  the  so-called  response. 

The  probate  court  sitting  as  a  jury  heard 
all  the  testimony  adduced  by  the  parties 
and  found  that  the  document  purporting  to 
be  the  last  will  and  testament  of  Cyrena 
Smith,  deceased,  and  probated  In  common 
form  before  the  clerk  of  the  probate  court 
on  the  27th  day  of  February,  1907,  Is  such 
last  win  and  testament.  In  her  handwriting, 
both  body  and  signature;  and  that  at  the 
time  of  writing  It  she  was  of  sound  mind  and 
disposing  memory,  capable  of  executing  It, 
and  did  execute  It  without  the  undue  In- 
fluence of  any  one;  and  approved  and  con- 
firmed the  action  of  the  clerk  In  admitting  It 
to  probate. 

Contestants  appealed  to  the  Pope  circuit 
court.  Upon  their  motion  the  name  of  R. 
N.  Boswell  was  stricken  from  their  pleading 
as  a  contestee.  A  Jury  was  Impaneled  to 
try  the  Issues  and  the  court  decided  that  the 
burden  of  proof  "In  the  whole  case"  rested 
upon  the  contestants.  After  hearing  all  the 
evidence  adduced  by  all  the  parties  the  Jury 
were  required  to  answer  the  following  inter- 
rogatories propounded  to  them : 

"(1)  Is  the  entire  will  in  controversy  and 
Its  signature  In  the  proper  handwriting  of 
Cyrena  Smith,  deceased? 

"Answer. 


"(2)  Did  she  possess  sufficient  mental  and 
physical  capacity  to  make  a  will? 

"Answer. 

"(3)  Was  the  will  executed  under  undue 
influence  as  defined  by  the  court  in  the  In- 
structions given? 

"Answer." 

The  jury  answered  the  first  two  interroga- 
tories in  the  affirmative  and  the  last  in  tlie 
negative;  and  returned  a  verdict  In  favor 
of  the  contestee  and  the  will.  Judgment  was 
rendered  accordingly,  and  contestants  ap- 
pealed. 

The  first  error  complained  of  is  the  rul- 
ing of  the  court  as  to  the  burden  of  proof. 
As  to  the  Insanity  of  the  testatrix  and  her 
Incompetency  to  make  a  will  the  ruling  of 
the  court  Is  correct;  the  burden  of  proof 
was  upon  the  contestants.  McCullough  ▼. 
Campbell,  49  Al^.  367,  5  S.  W.  590;  McDan- 
lel  V.  Crosby,  19  Ark.  533;  Blms  v.  Collier, 
69  Ark.  245,  62  S.  W.  593;  Taylor  v.  McCUn- 
tock,  87  Ark.  243.  112  S.  W.  405.  The  rul- 
ing was  also  correct  as  to  undue  Influence; 
the  burden  was  upon  the  contestants  to  prove 
that  the  will  was  procured  by  undue  influ- 
ence. Guthrie  v.  Price,  23  Ark.  396;  Jenkins 
V.  Tobln,  31  Ark.  306,  309;  Page  on  Wills,  S 
405;  Gardner  on  Wills,  p.  179,  i  61;  3  El- 
liott on  Evidence,  §  2693.  As  to  the  execution 
of  the  will  both  parties  adduced  voluminous 
evidence,  and  appellants  were  not  prejudiced 
by  the  ruling  of  the  court,  if  it  be  assumed 
that  it  was  incorrect,  but  on  the  contrary 
was  benefited  by  having  the  opening  and  clos- 
ing of  the  argument  before  the  Jury. 

Minnie  Brown  testified  In  the  trial  that  the 
mental  and  physical  condition  of  Cyrena 
Smith,  the  testatrix,  during  the  years  she 
"stayed"  with  R.  K  Smith,  her  son,  was 
weak ;  complained  of  her  heart  all  the  time : 
was  nervous,  easy  to  cry,  hysterical,  have 
seen  her  sit  on  the  floor  and  cry;  absent- 
minded  ;  would  forget  the  day  of  the  week ; 
have  seen  Mrs.  Boswell,  the  contestee,  in  com- 
pany with  ber;  she  had  a  great  deal  of  in- 
fluence over  Mrs.  Smith,  her  mother;  her 
mother  did  everything  Mrs.  Boswell  wanted 
her  to  do,  except  she  went  to  St  Louis  to  visit 
an  Invalid  grandson  when  Mrs.  Boswell  did 
not  want  her  to  go ;  her  great  desire  was  to 
please  Mrs.  Boswell.  After  making  this  state- 
ment the  appellants  then  asked  her:  "Know- 
ing as  you  did  the  mental  and  physical  condi- 
tion of  Mrs.  Smith  at  the  time  she  lived  with 
Bob  Smith,  and  Just  prior  to  ber  death,  and 
her  mental  capacity  and  the  mental  capac- 
ity of  Mrs.  Mattle  Boswell,  and  the  influence 
she  had  over  Mrs.  Smith,  I  will  ask  you  if 
In  your  judgment,  was  or  was  not,  Mrs.  Smith 
mentally  and  physically  able  and  capable  of 
resisting  or  refusing  a  request  or  command 
of  Mrs.  Boswell  to  convey  to  her  her  estate 
or  a  considerable  portion  thereof?"  Upon 
objection  of  appellee  the  court  refused  to  per- 
mit witness  to  answer  the  question.   It  (court) 
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did  not  err  In  so  doing.  "Proof  of  relations 
of  friendship  and  affection  between  the  testa- 
tor aiMl  deviaee,  and  of  kindly  offices  and 
proper  conduct  on  the  part  of  the  latter, 
does  not  establish  undue  influence,  as  it  Is 
Dttnral  for  a  person  whose  will  Is  not  Improp- 
erl;  controlled  to  favor  his  best  friends.  The 
Inflaence  of  the  husband  over  the  wife,  that 
of  tbe  wife  over  the  husband,  of  the  parents 
over  the  shlldren  and  of  the  children  over  the 
parents,  are  legitimate,  so  long  as  they  do 
not  extend  to  positive  dictation  and  control 
over  the  mind  of  tbe  testator."  3  Elliott  on 
Erldence,  1 2696,  and  cases  cited. 

in  McCulIousb  v.  Campbell,  49  Ark.  367,  6 
S.  W.  590,  this  court  said:  "As  we  under- 
stand the  rule,  the  fraud  and  undue  Influence 
Thlcb  Is  required  to  avoid  a  will  must  be  di- 
rectly connected  with  its  execution.  The  in- 
flaence which  the  law  condemns  Is  not  tbe 
legitimate  influence  which  springs  from  natu- 
ral affection,  but  the  malign  Influence  which 
results  from  fear,  coercion,  or  any  other 
canse  that  deprives  the  testator  of  bis  free 
a;:ency  in  tbe  disposition  of  bis  property,  and 
(he  influence  must  be  specifically  directed  to- 
ward tbe  object  of  procuring  a  will  in  favor 
of  particular  parties.  It  is  not  sufficient  that 
tbe  testator  was  influenced  by  tbe  beneficiary 
in  the  ordinary  afl^airs  of  life  or  that  be  was 
sorroanded  by  them  and  In  confldentlal  rela- 
tion with  them  at  tbe  time  of  its  execution." 
See  Sanger  y.  McDonald,  87  Ark.  243,  112  S. 

The  question  was  improper.  The  witness 
did  not  testify  to  any  facts  that  tended  to 
prove  that  Mrs.  Boswell  could  control  her 
motber  in  any  manner,  except  by  affection, 
or  Ui  any  manner  which  was  not  perfectly 
legltbnate. 

Similar  questions  were  asked  other  wit- 
nesses, which  tbe  court  would  not  permit 
them  to  answer.  For  the  reason  given  above 
the  court  did  not  err  in  so  doing. 

In  seven  requests  appellants,  in  effect.  In 
Tarlons  ways,  asked  the  court  to  instruct  tbe 
jury,  that  tbey  must  not  flnd  tbe  Instrument 
of  writing  in  contest  to  be  the  last  wOl  and 
testament  of  Cyrena  Smitb,  unless  It  be  "es- 
tablished by  the  unimpeachable  evidence  of  at 
least  three  disinterested  witnesses,  that  tbe 
entire  body  of  said  Instrument,  including  the 
signature  tliereto,  la  In  the  handwriting  of 
the  said  Cyrena  Smith."  The  court  properly 
refined  to  grant  them.  It  is  true  that  a 
statnte  provides,  "when  the  entire  body  of 
the  will  and  the  signature  thereto  shall  be 
written  In  tlie  proper  handwriting  of  tbe 
testator  or  testatrix,  such  will  may  be  es- 


tablished by  the  unimpeachable  evidence  of 
at  least  three  disinterested  witnesses  to  the 
handwriting  and  signature  of  tbe  testator  or 
testatrix,  notwithstanding  there  may  be  no 
attesting  witness  to  such  will."  Kirby's  Dig. 
{  8012,  subd.  6.  But  this  court  held  In  Arendt 
V.  Arendt,  80  Ark.  204,  06  S.  W.  982,  that  the 
evidence  Is  unimpeachable  within  the  mean- 
ing of  the  statute  when  there  is  no  evidence 
reflecting  on  the  character  or  testimony  of 
tbe  witness  so  testifying.  This  ruling  con- 
trols In  this  case. 

The  instructions  given  by  the  court  as  to 
tbe  execution  of  the  will,  and  to  mental  ca- 
pacity and  undue  Influence,  were  full,  com- 
plete, and,  construed  together,  substantially 
correct,  and  fairly  submitted  to  the  Jury  the 
Issues  in  that  respect 

Appellants  complain  of  language  used  by 
an  attorney  of  appellee  whUe  addressing  the 
Jury.    It  was  as  follows: 

'"Now  this  will  was  made  tn  May,  1906. 
Mr.  Meade,  one  of  the  counsel  for  tbe  oppos- 
ing side  of  this  case,  was  tbe  very  lawyer  that 
drew  that  Instrument.  Why  don't  he  come 
here  and  testify  as  to  the  mental  condition  of 
Cyrena  Smith?  Why  don't  he  testify  to  tbe 
condition  of  her  mind?  He  can  tell  you  about 
it,  and  he  can  testify.* 

"This  was  said  by  Mr.  Brooks,  an  attorney 
of  appellee,  in  replying  to  the  argument  of 
Mr.  Meade,  who  had  Just  preceded  bim  in 
arguing  the  case  to  the  Jury,  and  who  said: 

"  'There  is  more  of  U.  L.  Meade  In  this  case 
tlian  anything  else.  I  know  more  about  these 
transactions  and  more  about  tbe  condition  of 
Cyrena  Smith,  than  any  other  living  being. 
She  called  on  me  to  write  her  first  wlU  in  1899 
and  I  went  and  wrote  It  tor  ber. 

"  'In  that  win  she  failed  to  give  the  little 
children  of  Mack  Jones  anything.  Again,  in 
tbe  spring  of  1906  she  sent  for  me  to  write 
her  second  will,  and  I  prepared  it  and  bad 
ber  execute  It,  and  In  that  will  she  failed 
to  give  tbe  little  children  of  J.  M.  Jones  any- 
thing. But  It  Is  not  proper  for  me  to  testify 
about  these  things.' " 

Appellants  objected  to  the  remark  of  appel- 
lee's attorney,  and  the  court  excluded  them 
from  tbe  Jury.  These  remarks  were  elicited 
by  tbe  improper  remarks  of  the  attorney  of 
appellants,  and  they,  therefore,  had  no  rlgbt 
to  complain.  Pratt  v.  State,  75  Ark.  350,  87 
S.  W.  651 ;  Choctaw,  Oklahoma  &  Oulf  Rail- 
way Co.  V.  Doughty,  77  Ark.  1,  91  S.  W.  768. 

The  evidence  was  sufficient  to  sustain  the 
verdict  of  tbe  Jury. 

Judgment  affirmed. 
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PLASTER  0O.t 

(CoDrt  of  Appeala  of  Kesta<&]r.    Jan.  11, 1910.) 

1.  Plkadino   (i  36d*)  —  BLBOIIOIf  Bktwkbn 
Pleadings. 

Where,  in  an  action  for  the  price  of  goods 
sold,  defendant  filed  an  answer  simply  traTersing 
the  allegations  of  the  i>etition^  and  thereafter 
filed  an  amended  answer  admitting  the  contract, 
but  seeking  to  recover  damages  by  way  of  coun- 
terclaim for  delay  in  delivery  of  the  goods,  de- 
fendant was  property  required  to  elect  between 
the  answers,  under  Civ.  Code  Prac.  i  113,  pro- 
viding that,  if  a  party  file  a  pleading  contain- 
ing statements  Inconsistent  with  those  of  a 
pleading  previously  filed  by  him,  he  shall  be  re- 
quired to  elect 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  i  1201 ;   Dec.  Dig.  |  360.*] 

2.  Appbai.   and   EhuiOB  (i  1064*)— Review— 

HABHI.BS8  EBBOB— iNBTBUCnONS. 

Where  it  is  apparent  on  appeal  that  the 
Jury  would  have  found  for  plaintiff,  as  it  did,  if 
a  certain  instruction  had  not  been  given,  though 
it  was  erroneous.  It  was  not  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4219;    Dec.  Dig.  f  1064.*] 

3.  Sales  (|  359*)— Action  fob  Pbick  — Evi- 
dence. 

In  an  action  for  the  price  of  bilck  sold  for 
the  construction  of  a  building,  evidence  held  to 
show  that,  while  there  was  some  delay  in  the 
construction  of  the  building,  it  wss  not  due  to 
any  fault  of  plaintiff  In  delivering  the  brick,  and 
that  no  complaint  on  account  of  delay  was  made 
until  after  Uie  commencement  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  359.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  the  Paragon  Plaster  Company 
against  J.  S.  Minor  ft  Sons. '  From  a  Jndg- 
ment  In  favor  of  plaintiff,  defendants  appeal. 
Affirmed. 

Morton  K.  Tonts  and  Walter  S.  Mendel, 
for  appellants.  Morton  V.  Joyes,  William  Jar- 
vis,  and  Andrew  M.  Sea,  Jr.,  for  appellee. 

HOBSON,  J.  This  suit  was  brought  on 
February  7,  1907,  by  the  Paragon  Plaster 
Company  against  J.  S.  Minor  ft  Sons.  It 
was  alleged  In  the  petition  that  from  July  13, 
1906,  to  September  1,  1906,  at  the  defendants' 
special  Instance  and  request,  the  plaintiff  sold 
and  delivered  to  them  286,000  sand  lime 
brick,  for  which  the  defendants  promised  to 
pay  the  sum  of  $1;6S0.12;  that  the  price  was 
reasonable,  and  was  doe  on  September  1, 
1906,  but  was  In  no  part  paid.  An  itonized 
statement  of  the  account  was  filed  with  the 
petition.  On  March  0th  the  defendants  filed 
a  general  demurrer  to  the  petition,  and,  this 
having  been  overruled,  on  April  6th  they  filed 
an  answer,  which  was  simply  a  traverse  of 
the  allegations  of  the  petition.  In  other 
words.  It  was  denied  In  the  answer  that  from 
July  13,  1906,  to  September  1,  1906,  or  at 
any  other  time,  the  plaintiff  sold  or  delivered 
to  the  defendants  266,000  sand  lime  brick, 
or  any  other  quantity  of  lime  brick,  for  which 
they  agreed  to  pay  the  sum  of  $1,650.12,  or 


any  other  som,  or  tb»t  the  price  charged  waa 
reasonable.  The  plaintiff  theteiQMn  took  dep- 
ositions to  prove  up  its  daim.  On  February 
18,  1908,  the  case  was  assigned  for  trial  on 
March  23d.  On  that  date  It  was  reassigned 
to  June  23d.  On  June  26th  It  was  conlinued 
for  the  defendants  and  assigned  for  trial  on 
October  6,  190&  On  October  7th  the  defend- 
ants tendered  an  amended  answer  and  coun- 
terclaim. Over  the  objection  of  the  plaintiff 
the  court  allowed  the  amended  answer  to  be 
filed.  In  this  amended  answer  It  was  pleaded 
that  on  or  about  July  6,  1906,  the  Paragon 
Plaster  Company  entered  into  a  contract  with 
the  defoidants  by  which  It  sold  and  agreed 
to  deliver  to  them  at  Waterloo,  N.  Y.,  within 
30  days  thereafter,  about  800,000  brick;  that 
It  was  advised  at  the  time  of  the  making  of 
the  contract  that  it  was  of  the  utmost  Im- 
portance to  the  defendants  that  the  brick 
should  be  delivered  within  the  time  designat- 
ed, for  the  reason  that  they  were  then  en- 
gaged in  constructing  at  that  place  a  large 
building  and  were  required  to  construct  it 
within  a  given  time,  and  that  the  plaintiff 
undertook  to  deliver  the  brick  within  the 
time  required,  but  failed  to  do  so,  and  that 
by  reason  of  the  delay  In  getting  the  brick 
the  defendants  were  delayed  In  putting  up 
the  building;  that  some  of  the  brick  were  not 
delivered  until  about  September  1>  1906,  and 
that  by  reason  of  the  delay  in  getting  the 
brick  the  defendants  sustained  a  loss  of  |2,- 
000.  This  was'  pleaded  as  a  counterclaim. 
The  plaintiff  thereupon  entered  a  motion  that 
the  defendants  be  required  to  elect  whether 
they  would  stand  upon  their  original  answer 
or  the  amended  answer.  The  court  required 
them  to  elect,  and  under  protest  they  elected 
to  rely  upon  the  amended  answer.  A  reply 
was  filed  to  this  by  the  plaintiff,  controvert- 
ing its  allegations,  and  the  case  came  on 
for  trial  on  February  11,  1909.  On  the  trial 
the  defendants  amended  their  answer,  alleg- 
ing that  the  contract  referred  to  was  made 
on  or  about  April  1,  1906,  and  that  the  brick 
were  to  be  delivered  within  the  period  of  40 
days  from  and  after  April  1st  The  plaintiff 
then  filed  an  amended  reply,  stating  that  the 
defendants  had  received  and  paid  for  the 
brick  delivered  up  to  July  13,  1906,  without 
objection,  and  had  thereby  waived  any  claim 
for  damages  up  to  that  time.  This  was  taken 
as  controverted  of  record.  The  case  was 
heard  before  a  Jury,  who  returned  a  verdict 
for  the  plaintiff  for  the  amount  sued  for,  and 
the  defendants  appeal. 

The  first  question  made  on  the  appeal  Is 
that  the  court  erred  In  requiring  the  defend- 
ants to  elect  between  their  amended  and  orig- 
inal answer.  By  section  113  of  the  Civil  Code 
of  Practice  it  Is  provided  that.  If  a  party 
me  a  pleading  which  contains  statem«it8  in- 
consistent with  those  of  a  pleading  prevloaa- 
ly  filed  by  him,  he  shall  be  required  to  elect 


•For  othsr 


MO  sama  topic  and  iscUon  NUMBER  in  Dec.  *  Am.  Diss.  1K7  to  data,  A  Reportar  Indaza 
tRabesring  denied  March  9,  ItlO. 
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wbich  of  them  shall  be  stricken  from  bis 
pleadine'  Tlie  denials  of  tlie  original  answer 
were  wttoDy  inconsistent  with  the  allegations 
of  the  amended  answer.  Under  the  allega- 
ti<HiB  of  the  amended  answer  it  was  true 
that  the  plaintiffs  had  sold  and  delivered  the 
brick  to  the  defendants,  and  this  fact  was 
denied  in  the  original  answer.  The  court, 
therefore,  properly  required  the  defendants 
to  elect  wliich  allegation  they  should  stand 
npon.  It  la  earnestly  insisted  that  the  evi- 
dence shows  that  the  brick  were  not  sold  at 
the  price  charged;  but  the  defendants  might 
have  set  this  fact  up  in  their  amended  an- 
swer, or  by  an  amendment  to  it  after  th^ 
had  elected  to  stand  upon  it  alone.  In  view 
of  all  the  evidence,  we  do  not  see  that  the  de- 
fendants' substantial  rights  were  at  all  prej- 
udiced In  this  matter. 

On  the  trial  of  the  case  the  court,  among 
other  things,  gave  the  jury  this  Instruction : 
'I  farther  Instruct  yon,  gentlemen,  that  it 
appears  In  this  case  that  on  July  13,  1906, 
there  was  a  payment  by  the  defendants,  J. 
S.  Minor  ft  Sons,  to  the  plaintiff,  Paragon 
Plaster  Company,  for  all  brick  that  had  been 
furnished  np  to  that  time,  and  any  damage 
that  remilted,  if  any,  from  delay  in  delivering 
the  brick,  if  there  was  such  delay  on  such 
contract,  as  I  have  submitted  to  yon  In  In- 
Btmction  No.  1,  then  to  the  extent  of  any 
aodi  damage,  if  any,  that  had  accrued  up  to 
the  13th  day  of  July,  1906,  you  will  not 
nAon  or  hold  the  plaintiff  liable  for  to 
Minor,  because  I  instruct  you  as  a  matter  of 
law  that  that  was  a  waiver  of  any  damage 
that  may  have  accrued  to  them  up  to  that 
date  July  13,  1906."  It  is  said  In  the  brief 
for  appellants  that  the  court  gave  the  in- 
struction upon  the  authority  of  the  case  of 
Lncile  Mining  Company  v.  Fairbanks,  87  8. 
W.  1121,  27  Ky.  Law  Rep.  1100.  In  that  case 
the  Judgment  of  the  circuit  court  was  affirmed 
by  an  equal  division  of  this  court,  but  the 
difference  of  opinion  between  the  members 
of  this  court  was  not  so  much  as  to  prin- 
ciple of  law  as  to  the  application  of  the  law 
to  the  facts,  and  that  case  Is  not  authority 
here.  WheUier  the  instruction  given  by  the 
court  was  propor,  or  not,  under  the  facts 
ben  shown,  we  do  not  deem  it  necessary  to 
determine,  for  the  reason  that  the  jury  found 
against  the  defendants  as  to  the  delay  after 
July  13th.  and  the  case  for  the  defendants 
was  no  stronger  as  to  the  delay  before  July 
13th  than  it  was  as  to  the  delay  after  that 
date.  The  Jury  evidently  would  have  found 
for  the  plaintiff.  Just  as  It  did,  if  instruction 
2  had  not  been  given. 

The  proof  was  overwhelmingly  in  favor 
of  the  plaintiff  on  the  merits  of  the  case.  A 
great  many  letters  passed  between  the  plain- 
tiff and  the  defendants  before  July  13th,  while 
the  imildlng  was  going  up,  and  in  none  of 
tiieae  letters  was  any  complaint  made  by  the 
defendants  of  damages  sustained  on  account 
«(  the  dday  In  furnishing  the  brick.     In 


these  letters  the  plaintiff  was  pressing  for 
its  money,  and  various  excuses  were  given 
for  nonpayment  by  the  defendants ;  but  noth- 
ing ^as  said  of  any  damages  from  delay  in 
furnishing  the  brick.  The  check  for  the 
amount  then  due  was  finally  sent,  with  the 
hope  that  it  would  prove  satisfactory.  So 
far  as  the  correspondence  shows,  things  mov- 
ed on  amicably  after  this  until  the  end. 
On  September  21,  1906,  the  defendants,  in 
answer  to  a  letter  asking  money,  wrote  the 
following:  "Paragon  Plaster. Company,  Syra- 
cuse, N.  Y.— Gents:  We  find  in  checking 
up  your  bills  that  you  have  made  a  mistake 
In  bill  dated  August  8,  '06.  Tou  have  23,- 
000,  and  it  should  be  11,500.  You  also  have 
charged  us  $8.75  f.  o.  fo.  here,  when  you  made 
us  a  price  of  $6.87  f.  o.  b.  boat  or  $6.25  f.  o. 
b.  cars  your  city,  and  yon  have  charged  us 
$6.87  straight.  You  will  please  mail  us  a 
correct  statement  to  Atlantic  City,  N.  J.,  and 
we  will  send  you  check  at  once.  Hope  to 
hear  from  you  at  once.  Remain,  Yours  truly, 
J.  S.  Minor  &  Sons."  Again,  on  October  20th, 
they  wrote  the  following:  "Paragon  Plaster 
Company,  Syracuse,  N.  Y. — Dear  Sirs:  In 
reply  to  your  favor  of  the  18th  will  say  we 
received  a  bill  a  few  days  ago  for  $1,650.84. 
We  have  sent  this  bill  to  Atlantic  City  to 
have  them  (decked  up  and  O.  K.  Whatever 
amount  we  owe  you  will  be  paid  without 
any  unnecessary  delay.  Respectfully  yours, 
J.  S.  Minor  &  Sons."  Again,  on  November 
2d  they  wrote  the  following:  "Paragon 
Plaster  Company,  Syracuse,  N.  Y. — Gents; 
Referring  to  your  last  letter,  will  say  when 
you  send  ns  a  correct  bill  we  will  send  you 
check  for  same.  We  bought  the  brick  $6.87 
f.  o.  b.  boat  and  $6.25  f.  o.  b.  cars  Syracuse. 
You  also  made  us  a  price  of  $&S0  deliver- 
ed. Now  these  are  the  prices  you  made  us, 
and  if  you  want  your  money  send  us  a  bill 
for  that  amount  and  we  will  remit  at  once. 
Yours  truly,  J.  8.  Minor  ft  Sons." 

The  plaintiff's  officers  testified  that  the 
first  they  heard  of  any  complaint  for  dam- 
ages on  account  of  delay  in  furnishing  brick 
was  when  tlie  amended  answer  was  filed, 
18  months  after  this  suit  was  brought  While 
the  proof  shows  that  there  was  some  delay 
in  the  construction  of  the  building,  taken 
as  a  whole  it  leaves  the  mind  in  great  doubt 
as  to  whether  this  was  Justly  due  to  any 
fault  of  the  plaintiff,  and  under  all  the  proof 
we  cannot  see  how  the  Jury  could  well  have 
reached  any  other  conclusion  than  they  did. 
The  letters  which  we  have  quoted  are  as 
competent  upon  the  delay  before  July  13th 
as  upon  the  delay  after  that  time,  and  we 
cannot  conceive  how  a  Jury  which  found  for 
the  plaintiff  as  to  the  delay  after  July  13th 
could  have  found  differently  as  to  the  delay 
before  that  date.  We  therefore  conclude 
that  the  defendants  were  not  prejudiced  by 
the  instruction,  and  that  on  the  whole  case 
the  Judgment  is  right. 

Judgment  affirmed. 
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WHITT  et  al.  t.  MADDIX  «t  aL 
(Ckiart  of  Appeals  of  Kentucky.    Jan.  5,  1010.) 
Mechanics'  Liens  (S  107*)— STATnras— Con- 

STBUCnON. 

Under  Ky.  St  {  2463  (Rossell's  St.  i  2383), 
providing  that  any  person  who  performs  labor  in 
the  erection  of  any  bnilding,  by  contract  with 
or  by  the  written  consent  of  the  owner,  con- 
tractor, or  subcontractor,  sludl  have  a  lien,  per^ 
sons  who  performed  labor  on  a  house,  under  a 
contract  with  a  subcontractor  and  with  the 
knowledge  and  consent  of  the  owner,  who  prom- 
ised to  retain  a  sufficient  amount  from  the  sum 
due  the  contractor  to  pay  them,  are  entitled  to 
a  lien. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Ueaa,  Cent  IMg.  f  139;  Dec.  Dig.  §  107.*] 

Appeal  from  Circuit  Court,  Carter  Connty. 
"Not  to  be  ofBclally  reported." 
Action  by  C.  C.  Maddix  and  another 
against  W.  B.  Wliitt  and  another.  From  a 
personal  judgment  against  one  of  defendants, 
and  a  Judgment  awarding  plaintiffs  a  me- 
chanic's Uen,  defendants  appeal.  Appeal 
from  personal  Judgment  dismissed,  and  Judg- 
ment for  mechanic's  lien  affirmed. 

H.  L.  Woods,  for  appellants. 

BARKER,  J.  The  appellant  W.  B.  Whitt, 
is  the  owner  of  a  lot  of  land  in  Olive  Hill, 
Ky.  In  order  to  Improve  this  lot  he  entered 
into  a  contract  with  W.  R.  Moreland  to  erect 
a  number  of  small  houses  thereon  at  a  fixed 
price  for  each.  Moreland  subsequently  con- 
tracted with  J.  B.  Denues  to  do  the  carpen- 
ter's work  on  one  of  the  buildings,  called  in 
the  record  "No.  B,"  for  JplOO,  Moreland  to 
furnish  all  necessary  materials.  Denues 
transferred  this  contract  to  appellees,  C.  C. 
Maddix  and  Willis  Johnson,  who  also  agreed 
to  do  the  work  for  $100.  The  appellees 
worked  a  while  upon  this  contract  and  then 
quit,  because,  as  they  claimed,  Moreland  faU- 
ed  to  furnish  the  material  necessary  to  com- 
plete the  building.  Within  the  statutory  pe* 
riod  of  six  monttis  they  filed  a  verified  state- 
ment in  the  county  clerk's  ofiBce,  as  provided 
in  section  2468,  Ky.  St  (section  2387,  Rus- 
sell's St),  in  order  to  perfect  their  lien  as 
subcontractors,  and  within  the  year  next  fol- 
lowing the  filing  of  the  account  instituted 
this  action  in  order  to  enforce  their  lien 
against  the  building  upon  which  they  had  la- 
bored and  the  lot  upon  which  it  stands.  The 
contractor,  Moreland,  resisted  the  action  for 
a  personal  Judgment  against  him  (1)  on  the 
ground  that  he  had  no  contract  with  appel- 
lees, and  (2)  because  they  bad  not  done  the 
work  in  accordance  with  the  contract  which 
he  had  with  J.  B.  Denues;  but  upon  final 
hearing  the  court  rendered  a  personal  Judg- 
ment against  him  for  $80,  and  reserved  for 
further  consideration  the  question  of  the 
right  of  appellees  to  a  mechanic's  lien  on  ap- 
pellant Wbitt's  house  and  lot  Afterwards 
he  entered  a  Judgment  awarding  appellees 
a  mechanic's  lien  on  the  house  and  lot  in 


question,  and  from  these  respective  Judg- 
ments Wliltt  and  Moreland  have  appealed. 

So  far  as  Moreland  Is  concerned,  his  ap- 
peal from  the  personal  Judgment  against  him 
for  $80  must  be  dismissed  for  want  of  Juris- 
diction in  this  court  to  entertain  it  As  to 
the  right  of  appellees  to  a  mechanic's  Uoi 
against  the  house  and  lot  of  appellant  WUtt, 
we  axe  of  opinion  that  the  trial  court  cor- 
rectly decided  in  favor  of  appellees.  The 
statute  giving  the  lien  is  as  follows: 

"Sec.  2463.  A  person  who  performs  labor 
or  furnishes  materials  in  the  erection,  alter- 
ing or  repairing  a  house,  building  or  other 
structure,  or  for  any  fixture  or  machinery 
therein,  or  for  the  excavation  of  cellars,  cis- 
terns, vaults,  wells,  or  for  the  improvement, 
in  any  manner,  of  real  estate  by  contract 
with,  or  by  the  written  consent  of,  the  own- 
er, contractor,  subcontractor,  architect  or  au- 
thorized agent,  shall  have  a  Hen  thereon,  and 
upon  the  land  upon  which  said  improvements 
shall  have  been  made  or  on  any  Interest 
such  owner  has  In  the  same^  to  secure  the 
amount  there(^  with  costs;  and  said  lien 
on  the  land  or  improvements  shall  be  supe- 
rior to  any  mortgage  or  incumbrance  created 
subsequent  to  the  beginning  of  the  labor  or 
the  furnishing  of  the  materials;  and  said 
lien,  if  asserted  as  hereinafter  pruvided..shall 
relate  back  and  take  effect  from  the  time  of 
the  commencement  of  the  labor  or  the  fur- 
nishing of  the  materials.     *     •    * " 

It  is  clear  that  appellees  are  within  the 
language  of  the  statute  above  quoted.  The 
record  shows,  without  contradiction,  that 
Whltt  knew  they  were  working  upon  his 
house,  and  promised  them  to  retain  sufficient 
money  out  of  that  which  would  be  due  More- 
land  to  pay  them  for  their  work.  It  also 
shows  that,  after  they  filed  their  notice  of 
Uen  and  instituted  this  action  to  enforce 
their  Uen,  Whltt  paid  over  to  Moreland  more 
money  than  was  sufficient  to  pay  appellees' 
claim.  Moreland  was  the  original  contractor. 
He  sublet  to  Denues.  Denues  transferred  to 
appellees,  who  did  the  work.  They  are, 
therefore,  clearly  within  the  very  language, 
as  well  as  the  spirit,  of  the  statute;  the  in- 
tent of  the  statute  being  to  protect  the  inter- 
ests of  those  who  labor  or  who  furnish  ma- 
terial to  a  contractor  or  a  subcontractor  for 
the  benefit  of  the  owner  of  the  building  and 
lot  The  case  of  Hightower  v.  Bailey,  lOft 
Ky.  198,  56  S.  W.  147,  22  Ky.  Law  Rep.  88, 
49  L.  R  A.  255,  94  Am.  St  Rep.  350,  Is  not 
apposite  to  the  question  at  bar.  In  that  case 
it  was  held  that,  where  one  materialman  fur- 
nished another  materialman  with  lumber  to- 
go  into  a  house,  the  second  materialman  did 
not  have  a  lien  because  he  was  not  within 
the  language  of  the  statute.  But  in  the  case 
at  bar  appellees  fall  within  the  very  terms  of 
the  law  which  creates  the  lien.  They  did 
work  for  the  benefit  of  the  owner  under  a 
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contract  wltb  the  subcontractor,  Denuee.  We 
are  tberefore  of  opinion,  aa  said  before,  that 
the  court  correctly  held  that  appeUeea  were 
entitled  to  a  lien  for  the  labor  they  had 
perfonned. 

We  do  not  find  it  necessary  to  enter  Into 
a  discussion  of  the  conflict  between  the  par- 
ties as  to  whether  or  not  appejlees  rlghtful- 
I7  qait  the  contract  l>ecau8e  Moreland  re- 
fnsed  or  failed  to  fnmlsh  the  material  nec- 
easaiy  to  complete  the  worlc.  That  question 
was  settled  by  the  chancellor's  deciding  In 
fsTor  of  appellees,  and  rendering  a  personal 
judgment  against  Moreland  for  $80,  which 
we  baTe  no  jurisdiction  to  review.  So  far 
as  appellant  Whitt  is  concerned,  the  record 
shows  that  he  saw  the  material  that  was  go- 
ing into  the  building,  and  while  he  said  to 
appdlees  that  It  was  not  in  accordance  with 
the  agreement  between  him  and  Moreland, 
yet  be  would  accept  It,  and  he  did  accept  It, 
and  paid  Moreland  In  full  for  the  building. 

The  appeal  of  W.  R.  Moreland  from  the 
personal  judgment  against  him  Is  dismissed. 
The  judgment  awarding  appellees  a  mechan- 
ic's lien  against  the  bouse  and  lot  belonging 
to  appellant  Whitt  Is  affirmed. 


KBABNS'  GUARDIAN  et  aL  t.  ANDBRSON 

etaLt 

tCoDrt  of  Appeals  of  Kentucky.    Jan.  7,  1010.) 

HusBAWD  AXD  Wire  (j  179*)  — Deed  — CoN- 
BTBCcnoN — Estate  Conveyed. 

A  deed  by  a  wife  and  her  husband  of  her 
land  to  a  trustee  for  the  sole  use  of  the  wife, 
and  to  be  by  him  conveyed  to  her  for  her  sole 
use,  with  power  to  dispose  of  by  will,  and  on  the 
fajlaie  of  the  trustee  to  make  the  conveyance, 
or  of  the  wife  to  dispose  of  the  property  by  will, 
the  same  to  be  held  by  the  trustee  for  the  bene- 
Jit  of  the  husband  on  his  surviving  the  wife,  and 
sfter  his  death  the  land  to  be  sold  and  the  pro- 

{  c€«ds  divided  between  third  persons,  executed 
when  Ky.  St.  S  4827,  permitting  a  married  wo- 

!        Dan  to  dispose  of  her  estate  by  will  only,  where 

I  the  estate  was  secured  to  her  separate  use  by 
deed,  etc.,  was  In  force,  gave  her  title  for  her 

!  wle  oae,  with  power  to  make  a  will,  and,  on 
the  trostee  reconveying  the  property  to  her  for 
her  sole  use  with  power  to  make  a  will,  she  ac- 
qaired  the  fee,  and  could  convey  the  property 

i        to  the  exdusion  of  the  third  persons. 

'  [Ed.  Kote. — For  other  cases,  see  HuslMind  and 

Wife,  Dec  Dig.  I  179.»] 

Appeal  from  Gircnlt  Court,  Harrison 
County. 
"Not  to  be  officially  reported." 
Action  by  Willie  Keams'  guardian  and 
others  against  Susan  W.  Anderson  and  oth- 
ers. From  a  judgment  sustaining  a  demurrer 
to  the  petltionr,  plaintlfts  appeal.    Affirmed. 

M.  a  Swinford  and  W.  W.  Van  Deren,  for 
appellants.  Daniel  Durbin  and  Harry  Bai- 
ley, tmt  appellees. 

CARROI/Li,  J.  On  the  28th  of  February, 
UM,  Frances  McGlure  and  her  husband, 
Samuel  McClnre,  conveyed  a  tract  of  land 


In  Harrison  county,  owned  by  her  in  fee,  to 
Bveret  Allen,  trustee,  "to  be  held  in  trust 
by  the  said  trustee  for  the  sole  and  separate 
use  of  Frances  McClure,  and  to  be  by  blm 
conveyed  to  her  for  her  sole  and  separate 
use,  with  power  in  her  to  will  or  dispose  of 
the  same  as  to  her  may  seem  best;  and  In 
the  event  of  the  failure  of  said  trustee  to 
make  said  deed,  or  of  the  said  Frances  Mc- 
Clure to  dispose  of  the  same  by  a  valid  will, 
then  said  property  Is  to  be  held  by  said 
trustee  for  the  use  and  benefit  of  Samuel 
McClnre  for  and  during  his  life.  In  the  event 
he  survives  his  wife,  and  after  the  death  of 
said  Samuel  McCIure  and  of  said  Frances 
McClure,  his  wlfe,^  without  a  valid  will,  then 
said  land  Is  to  be  held  by  said  trustee,  and 
is  to  be  sold  by  him  or  his  successors  in  of- 
fice, to  be  appointed  by  the  judge  of  the 
Harrison  county  court,  and  the  proceeds  di- 
vided as  follows,  to  wit:  Ann  Kearns,  a 
child  adopted  by  Frances  McClure,  shall 
have  one-half  of  said  fund,  and  if  she  dies 
before  said  sale  is  made,  without  a  child  or 
children,  then  said  one-half  shall  go  to  Anna, 
Kate,  and  Fannie  Anderson,  children  of  the 
said  Frances  McGlure's  sister,  Luclnda  An- 
derson, to  whom  the  other  half  will  be  paid 
In  any  event"  At  the  same  time  the  trustee 
reconveyed  the  land  to  Mrs.  McClure;  the 
deed  made  by  him  reciting  that  the  property 
was  conveyed  to  her  "for  her  sole  and  sepa- 
rate use,  with  power  in  her  by  will  to  dis- 
pose of  the  same  as  to  her  may  seem  best" 
After  this  McClure  died,  and  his  widow 
married  A.  J.  Pool,  and  in  1902  Mrs.  Pool, 
formerly  McClure,  and  her  husband,  A.  J. 
Pool,  conveyed  the  land  to  James  D.  Ander- 
son, in  consideration  of  $1,000  and  the  fur- 
ther consideration  that  the  grantors  were  to 
occupy  the  property  and  have  the  proceeds 
thereof  during  their  life.  Some  time  after 
this  A.  J.  Pool  and  Mrs.  Pool  died.  This 
controversy  as  to  ownership  of  the  land  Is 
between  Willie  Kearns,  a  daughter  of  Ann 
Keams,  and  Anna,  Kate,  and  Fannie  Ander- 
son, mentioned  In  the  deed  from  McClure 
and  wife  to  Allen,  trustee,  on  the  one  side,  and 
the  heirs  of  James  D.  Anderson,  deceased, 
to  whom  Mrs.  Pool,  formerly  McClure,  and 
her  husband,  conveyed  the  land,  on  the  oth- 
er, and  originated  lis  a  suit  brought  by  Wil- 
lie Kearns  and  the  Andersons  to  have  the 
land  adjudged  to  belong  to  them.  The  low- 
er court  held  that  Mrs.  McClure  took  under 
the  deed  of  the  trustee  to  her  a  fee-simple 
title  In  the  land,  and  therefore  she  had  the 
right  to  dispose  of  it,  and  divest  the  Keams 
and  Andersons  of  any  interest  they  might 
have  If  she  had  died  Intestate  the  owner  of 
the  IcuDd,  and  sustained  a  demurrer  to  the 
petition.  The  contention  made  for  the 
Keams  and  Anderson  people  is  that  Mrs. 
McClure  had  only  a  life  estate  in  the  land, 
with  power  to  dispose  of  it  by  will,  and, 
having  failed  to  dispose  of  it  in  this  way 
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upon  tier  death,  It  passed  under  the  trust 
-deed  to  them. 

Under  the  statute  In  force  when  the  trust 
<deed  was  made,  a  married  woman  did  not 
have  the  power  to  dispose  of  her  estate  by 
will,  unless  the  estate  was  secured  to  her 
separate  use  by  deed  or  devise,  or  in  the  ex- 
ercise of  a  written  power  to  make  a  will. 
Ky.  St  i  4827.  And  it  seems  that  the  chief 
purpose  the  parties  had  in  view  in  conveying 
the  land  to  a  trustee,  so  that  it  might  be 
reconveyed  to  Mrs.  McGlure,  was  to  Invest 
her  with  the  right  to  dispose  of  it  by  will. 
In  the  conveyance  to  the  trustee  it  is  pro- 
vided that  in  the  event  the  trustee  falls  to 
reconvey  to  her,  or  she  fails  to  dispose  of  the 
same  by  a  valid  will,  the  property  is  to  be 
held  by  the  trustee  for  the  persons  mention- 
ed in  the  deed.  But,  when  the  trustee  re- 
conveyed  the  property  to  her,  the  provision 
for  these  persons  was  nullified  by  the  con- 
veyance, as  one  of  the  contingencies  upon 
which  they  had  an  interest  was  the  failure 
of  the  trustee  to  reconvey  the  property. 
The  estate  In  remainder  for  the  benefit  of 
Samuel  McClure  for  life,  and  after  his  death 
to  the  Keams  and  Andersons,  was  depend- 
ent solely  upon  the  failure  of  the  trustee  to 
reconvey.  His  reconveyance  immediately 
divested  them  of  all  interest  in  the  land, 
and  invested  Mrs.  McClure  with  the  title. 

We  are  confirmed  In  our  conclusion  that 
the  purpose  of  this  conveyance  was  simply 
to  invest  Mrs.  McClure  with  the  power  to 
make  a  wUl  by  the  language  of  the  deed 
made  by  the  trustee  to  her.  In  this  deed 
there  is  no  mention  made  of  any  life  estate 
or  remainder  interest.  The  conveyance  has 
no  conditions  or  limitations  attached  to  it 
It  gave  her  the  title  for  her  sole  and  sepa- 
rate use,  with  power  in  her  by  will  to  dis- 
pose of  It  as  she  pleased.  If  it  had  been  in- 
tended by  the  parties  to  create  a  life  estate 
in  Mrs.  McClure,  or  for  tlie  benefit  of  Sam- 
uel McClure,  or  to  provide  a  remainder  for 
the  Keams  and  Andersons,  it  is  manifest 
that  some  language  indicating  this  purpose 
would  have  been  used  In  the  deed  made  by 
the  trustee.  The  deed  made  by  the  trustee, 
when  read  in  connection  with  the  deed  to 
him,  as  it  should  be,  expresses  in  simple 
terms  the  intention  of  the  parties,  and  cor- 
rectly interprets  the  meaning  of  the  deed 
made  to  him — illustrating  that  the  only  pur- 
pose of  it  was  to  enable  Mrs.  McClure  to 
dispose  of  the  property  by  will.  The  conten- 
tion that  the  trustee,  after  reconveying  the 
property,  held  any  Interest  In  It  for  the  bene- 
fit of  Samuel  McClure,  or  the  Keams  or  An- 
dersons, is  not  sustained  by  the  reading  of 
the  deeds.  When  the  trustee  reconveyed  the 
property,  he  divested  himself  of  all  Interest 
In  It  and  thereafter  Mrs.  McClure  held  it 
entirely  free  from  the  trust  If  the  trustee 
had  failed  to  make  a  deed,  then  the  prop- 
«rty  would  have  been  held  by  him  to  carry 


out  the  trust  mentioned  In  the  deed.  Ac- 
cording to  this  construction,  the  title  of  Mrs. 
McClure  is  to  be  measured  by  the  provisions 
of  the  deed  made  by  the  trustee  to  her,  and 
under  this  deed  the  absolute  power  of  dis- 
position by  will  was  given  to  Mrs.  McClure. 
The  absolute  right  of  disposition,  although 
limited  in  the  instrument  to  the  power  to 
dispose  of  it  by  will,  carried  with  it  the  fee, 
and  consequently  James  D.  Anderson  be- 
came Invested  with  a  good  title  to  the  land, 
so  far  as  his  grantors  were  concerned.  Beck- 
er V.  Roth,  116  S.  W.  763. 

This  view  of  the  case  makes  It  unnecessa- 
ry to  consider  the  questions  raised  as  to  the 
competency  of  Mrs.  McClure  to  make  the 
deed  to  James  Anderson  and  of  the  Insuffi- 
ciency of  the  description  in  the  deed  to  him. 
The  only  question  before  us  on  this  record 
is  the  proper  construction  of  the  deeds,  and 
the  Judgment  in  this  case  will  not  bar  any 
other  action  that  may  be  brought  for  the 
purpose  of  contesting  on  the  other  grounds 
mentioned  the  validity  of  the  deed  to  Ander- 
son. 

Wherefore  the  judgment  of  the  lower 
court  is  affirmed. 


THOMPSOX  V.  Mcpherson  et  aL 

(Court  of  Appeals  of  Kentucky.    Dec.  17,  1900.) 

1.  JunoKXRT  (S  732*)— Rks  Juuioata. 

Where,  in  a  suit  between  M.  and  T.,  the 
latter,  asserting  a  right  to  nse  water  from  a 
well  on  the  ground  of  an  easement  bv  adverse 
user,  and  also  on  the  nound  of  dedication  of 
the  well  to  public  use  by  a  former  owner,  had 
judgment,  which  was  affirmed  <m  the  ground  of 
adverse  user,  the  Court  of  Appeals  expressly 
stating  that  it  did  not  decide  toe  question  of  a 
dedication,  that  question  is  open  between  such 
parties,  on  T.  thereafter  becoming  owner  of  the 
land  on  which  was  the  well,  and  M.  asserting 
right  to  use  it  on  the  grotmd  of  its  having  been 
so  dedicated. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  |  1260;    Dec.  Dig.  f  732.*] 

2.  Dbdication  ({  1*)— Form. 

No  particular  words  are  necessary  to  dedi- 
cate a  well  or  other  easement  to  public  nses. 

(Ed.  Note. — ^For  other  cases,  see  Dedication, 
Cent  Dig.  I  12;   Dec.  Dig.  {  l.»] 

3.  DXDiCATioN  (I  1*)— Parol  DmiCATiow . 

Dedication  of  a  well  to  public  use  may  l>e 
by  parol. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  t  12;   Dec.  Dig.  i  1.*] 

4.  DEOICATION  (I  44*)— EVIDKKCK. 

Evidence,  in  a  suit  InTolring  right  to  use  a 
well,  held  to  show  a  dedication  of  it  to  public 
use. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Gent  Dig.  i|  85-87;   Dec.  Dig.  I  44.*] 

Appeal  from  Circuit  Court,  Metcalfe 
County. 

"Not  to  be  officially  reported." 

iSuit  by  0.  W.  Thompson  against  O.  W. 
McPherson  and  others  for  injunction.  Judg- 
ment for  defendants,  and  complainant  ap- 
peals.   Affirmed. 
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W.  L.  Porter,  Porter  ft  Sandidge,  McQnown 
A  BedEham,  John  W.  Compton,  and  B.  B. 
Beauchamp,  for  appellant  J.  W.  Klnnard, 
Balrd  ft  Richardson,  and  Carroll  ft  Middle- 
t«ni,  (or  appellees. 

BARKER,  J.  This  Is  the  second  appear- 
ance of  this  case  In  this  court  The  opinion 
CD  the  first  appeal  will  be  found  in  88  S.  W. 
195,  28  Ky.  Law  Rep.  266.  The  action  was 
orlsinaily  instltated  for  the  purpose  of  sell- 
ing  a  tract  of  land  in  Metcalfe  county,  Ky., 
became  of  Its  indivisibility  and  for  a  dlvl- 
8i(Hi  of  the  proceeds  of  sale  among  several 
Joint  owners.  Incidentally  there  was  a  con- 
flict between  McPherson  and  Thompson  as 
to  the  right  of  the  latter  to  use  the  water 
from  a  sulphur  well  which  was  situated  up- 
on the  property  to  be  sold  "for  division. 
Thompson  claimed  the  right  to  use  the  wa- 
ter upon  two  grounds:  First,  by  an  ease- 
ment acquired  by  adverse  user  under  a  daim 
of  right  for  more  than  15  years  prior  to  the 
institution  of  the  action;  and,  second,  be- 
cause the  well  In  question  had  been  dedicat- 
ed to  public  use  by  its  original  discoverer  and 
owner,  Ezeklel  Neal,  and  under  this  dedi- 
cation the  public  bad  used  the  water  from 
the  well  for  more  than  50  years  next  before 
the  institution  of  the  action.  There  were 
other  Issues  In  the  case  as  to  other  parties, 
which  are  not  necessary  to  be  noticed  here. 
Thompson,  who  was  the  defendant  in  the 
suit  as  originally  brought  obtained  a  Judg- 
ment at  the  hands  of  the  circuit  court  estab- 
lishing his  right  to  the  use  of  the  water,, 
and  from  that  judgment  McPherson  appeal- 
ed. The  judgment  was  affirmed  by  this  court 
on  the  ground  that  the  evidence  showed  that 
Tliompson  had  an  easement  in  the  use  of  the 
water  from  the  sulphur  well  by  more  than 
15  rears'  adverse  user  imdcr  a  claim  of  right 
Bat  we  did  not  pass  upon  the  question,  which 
was  In  the  record,  as  to  whether  or  not  the 
wen  had  originally  been  dedicated  to  the  use 
of  the  pnbllc  by  Ezeklel  Neal.  On  tb&t  sub- 
ject we  said:  "Without  determining  wheth- 
er there  was  a  dedication  of  the  well  to  the 
pnbllc  by  Bz^ciel  Neal,  •  •  •  we  think 
the  jad^ent  giving  appellee,  Thompson,  the 
easement  can  be  sustained  upon  the  ground 
that  it  bad  been  claimed  and  enjoyed  by  him 
and  his  vendors  as  a  matter  of  right  and 
by  advene  claim  and  tiser  for  at  least  25 
yean  before  the  appellant's  action  was  in- 
atltnted."  This  left  the  question  of  dedi- 
cation to  tke  pnbllc  undecided.  When  the 
<aae  retnmed  to  the  circuit  court  the  prop- 
erty was  sold  as  a  whole  and  purciiased  by 
C  W.  Thompson,  who  was  appellee  on  the 
fint  appeal.  His  purchase  having  been  ap- 
imred  by  the  court  a  deed  was  made  con- 
rejlng  the  property  to  him,  and  thereupon 
he  filed  this  suit  in  eqnity  against  the  ap- 
pellees, setting  up  his  ownership  of  the  en- 
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tire  tract  of  land  npon  which  the  well  was 
situated,  and  seeking  to  enjoin  the  appel- 
lees (defendants  below)  from  using  the  wa- 
ter from  the  well.  The  appellee  McPherson 
defended  on  the  ground  that  the  well  had 
been  dedicated  to  the  public  by  its  original 
owner  and  discoverer,  Ezeklel  Neal,  and  that 
he,  as  part  of  the  public,  had  a  right  to  use 
the  water.  A  trial  of  the  case  resulted  in 
the  chnncellor's  ascertaining  that  the  well 
in  qunstion  had  been  dedicated  to  the  public, 
and  that  McPherson,  as  a  part  of  the  public, 
had  a  right  to  use  it  without  the  permission 
of  the  owner  of  the  land. 

Appellant  on  this  appeal,  contends,  first 
that  the  question  of  dedication  to  the  public 
by  Ezeklel  Neal  Is  res  adjudicate,  and  that 
we  must  for  the  purposes  of  this  case^  con- 
alder  that  question  as  settled  adversely  to 
the  public.  This  may  be  disposed  of  by  say- 
ing that  this  court  on  the  first  appeal,  de- 
liberately declined  to  pass  upon  that  ques- 
tion, and  affirmed  the  judgment  in  favor  of 
Thompson  on  the  ground  that  he  had  shown 
a  right  to  the  easement  in  himself  by  ad- 
verse user  for  the  statutory  period.  That 
qnestion  having  thus  been  left  open,  it  was 
competent  for  the  defendants  to  show  their 
right  to  the  use  of  the  well  under  dedica- 
tion to  the  public  by  the  original  owner. 

We  do  not  think  there  Is  the  slightest 
doubt  that  Ezeklel  Neal,  who  owned  the  land 
at  the  time,  and  who  dug  the  well,  dedicat- 
ed It  to  public  use,  and  that  the  public  con- 
tinued using  it  from  the  time  of  the  dedica- 
tion to  the  present,  under  a  claim  of  right; 
indeed,  Thompson,  himself,  who  was  defend- 
ant in  the  first  case,  defended  his  right  to 
the  use  of  the  water  by  alleging  in  his  plead- 
ing and  testifying  In  his  deposition  that  the 
well  had  been  dedicated  to  the  pnbllc  by  Eze- 
klel Neal.  Independently  of  this,  however, 
the  weight  of  the  evidence  overwhelmingly 
esteblishes  the  fact  of  the  dedication.  Two 
of  the  persons  who  owned  the  land  between 
the  time  of  the  dedication  and  the  institu- 
tion of  this  action  testified  that  while  they 
owned  it,  they  knew  of  and  recognized  the 
right  of  the  public  to  the  free  use  of  the  wa- 
ter. Tliese  witnesses  were  Mrs.  Wade  and 
a  Mr.  Gorman.  Other  witnesses  testified  to 
hearing,  the  declarations  of  Ezeklel  Neal  that 
he  had  dedicated  the  well  to  the  use  of  the 
public;  Indeed,  there  are  not  two  sides  to 
this  qnestion.  The  rule  is  well  esteblished 
that  no  particular  words  are  necessary  to 
dedicate  a  well,  a  highway,  or  oilier  ease- 
ment to  public  use,  and  that  the  dedication 
may  be  by  parol.  This  being  true,  the  ques- 
tion is  one  wholly  of  fact,  and  we  have  no 
hesitancy  In  saying  that  we  think  the  chan- 
cellor was  right  in  his  conclusion  that  the 
use  of  the  well  is  public  proi)erty. 

Judgment  affirmed. 
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QUISENBEKRX  t.  RUCKEB  et  aL 
(Ck>nrt  of  Appeals  of  Kentucky.    Jan.  11,  1910.) 

1.  Sai-eb  (I  214*)— Tbansfeb  of  Titlk. 

Wbeie  defendant  agreed  to  sell  hia  crop  of 
tobacco  to  plaintiff,  to  be  weighed  and  delivered 
to  the  latter  at  bis  wareboase  after  it  bad  been 
stripped  in  winter  order  by  defendant,  title  did 
not  pas8  until  the  tobacco  had  been  stripped  and 
delivered. 

fBd.  14'ote.— For  other  cases,  see  Sales,  Cent 
Dig.  I  571 ;  Dec  Dig.  S  214.*] 

2.  Sales  (§  389*)— Remedy  of  Buteb— Sfe- 
ciFio  Attachment. 

Civ.  Code  Prac  {  248,  authorizes  a  specific 
attachment  in  an  action  to  enforce  a  mortgage  or 
lien  on  personal  property,  or  for  the  recovery  of 
such  property,  or  where  plaintiff  has  a  future  es- 
tate or  interest  therein  for  the  security  of  his 
rights.  Plaintiff  purchased  defendant's  crop  of 
tobacco,  the  same  to  be  weighed  and  delivered  to 
plaintiff  at  bis  warehouse  after  it  bad  been 
stripped  in  winter  order  by  defendant.  Defend- 
ant failed  to  prepare  or  deliver  the  tobacco, 
and  plaintifiC  obtained  a  specific  attachment  upon 
the  same.  Held,  that  he  was  not  entitled  to  a 
specific  attachment ;  his  remedy  being  an  action 
for  damages,  in  which  action  ne  might  have  a 
general  attachment  and  levy  it  on  the  tobacca 

[Ed.  Note. — EV>r  other  cases,  see  Sales,  Cent. 
Dig.  i  1140;  Dec.  Dig.  i  899.*] 

"Not  to  be  officially  reported." 

Action  by  J.  T.  Quisenberry  against  Thom- 
as Rucker  and  another,  In  which  plaintiff  ob- 
tained an  attachment,  and,  a  motion  to  dis- 
charge the  same  baying  been  sustained,  plain- 
tiff moves  before  the  Conrt  of  Appeals  for 
reinstatement  of  the  attachment  Motion 
overruled. 

J.  Smith  Hays,  for  plaintiff.  C.  F.  Spen- 
cer, for  defendants. 

HOBSON,  J.  J.  T.  Quisenberry  brought 
this  snit  in  the  Clarke  circuit  court  He  al- 
leged In  his  petition  that  in  October,  1909. 
the  defendants  entered  into  a  written  con- 
tract with  blm  by  which  they  solfl  him  for 
11%  cents  a  pound  their  crop  of  tobacco,  to 
be  weighed  and  delivered  to  the  plaintiff  at 
his  warehouse  in  Winchester,  Ky.,  after  it 
bad  been  stripped  in  winter  order  by  the  de- 
fendants, the  delivery  to  be  made  as  soon  as 
it  could  be  so  stripped,  and  be  agreed  to  pay 
them  the  price  of  the  tobacco  on  delivery; 
that  the  tobacco  is  now  worth  15%  cents  a 
pound,  and  there  are  6,000  pounds  of  it;  that 
the  defendants  are  insolvent  and  refuse  to 
carry  ont  their  contract;  that  be  is  ready, 
willing,  and  able  to  receive,  weigh,  and  pay 
for  6,000  pounds  of  tobacco  at  11%  cents  a 
pound,  but  that  the  defendants,  in  violation 
of  their  contract  refused  to  prepare  or  deliv- 
er the  tobacco  to  blm,  and  are  about  to  sell  it 
to  another;  that,  when  mixed  with  other  to- 
bacco, this  tobacco  cannot  be  identified; 
that  it  is  worth  4  cents  a  pound  more  than 
he  agreed  to  pay  for  it  and  he  can  realize  a 
clear  profit  of  $240  on  his  purchase;  that 
unless  prevented  by  the  court  the  tobacco 
will  be  sold,  concealed,  and  removed  from  the 
state;   and  that  be  ought  to  recover  of  the 


defendants  the  tobacco,  wliich  is  of  valne 
$915.  On  this  petition  he  obtained  a  specific 
attachment  under  section  249  of  the  Civil 
Code  of  Practice,  which  was  levied  np<Mi  the 
tobacco.  The  defendants  appeared  in  the  ac- 
tion, and  moved  the  court  to  diactaarge  the 
attachment  on  the  face  of  the  papers.  The 
conrt  sustained  tbe  motion,  and  the  plaintiff 
has  entered  this  motion  tietore  me,  as  Judge 
of  the  Court  of  Appeals,  to  reinstate  tbe  at- 
tachment 

The  plaintiff  merely  entered  into  a  con- 
tract with  the  defendants  to  buy  their  tobac- 
co. They  were  to  put  it  into  winter  order, 
strip  it  and  d^ver  it  at  his  warehouse.  All 
this  had  to  be  done  before  the  title  conid 
pass,  and  therefore  the  tobacco  remained 
their  property;  and  his  only  right  of  action 
against  them  is  for  tbe  breach  of  this  con- 
tract Tingle  V.  Kelly,  92  S-  W.  303,  29  Ky. 
Law  Rep.  24 ;  Thompson  v.  Brannin,  94  Ky. 
490,  21  S.  W.  1057,  16  Ky.  Law  Rep.  36.  The 
plaintiff  has  no  property  In  tbe  tobacco.  He 
has  only  a  contract  to  purchase  it  at  a  cer- 
tain price  upon  the  defendants  doing  certain 
things.  His  remedy  for  the  breach  of  the 
contract  is  an  action  for  damages.  The  fact 
that  they  are  Insolvent  does  not  change  his 
right  of  action.  Under  tbe  allegations  of  his 
petition,  he  has  been  damaged  $240  by  the 
breach  of  the  contract  and  to  secure  tbis  de- 
mand be  can  take  out  a  general  attachment 
and  levy  it  on  the  tobacco.  A  specific  attach- 
ment can  only  be  granted  in  tbe  cases  pro- 
vided by  the  statute.  Section  249  of  tbe 
Code  authorizes  a  specific  attachment  in  an 
action  to  enforce  a  mortgage  or  lien  upon 
personal  property,  or  for  the  recovery,  parti- 
tion, or  sale  of  such  property.  Manifestly 
this  case  does  not  fall  within  any  of  these 
provisions.  The  only  other  provision  of  the 
statute  is  in  these  words:  "Or  by  tbe  plain- 
tiff having  a  future  estate  or  interest  therein 
for  the  security  of  his  rights."  The  plaintiff 
here  has  no  future  estate  or  Interest  in  the 
tobacco  within  the  meaning  of  this  statute. 
He  has  simply  made  a  contract  for  its  pur- 
chase In  the  future  after  certain  things  have 
been  done  by  the  defendants.  The  statute 
was  not  designed  to  apply  to  a  case  like  tbis, 
and  the  circuit  court  properly  discharged  tbe 
attachment. 

The  motion  to  reinstate  it  is  overmled. 
All  the  members  of  the  court  concur. 


CHESAPEAKE  &  O.  RY.  CO.  T.  LAVIN. 

(Court  of  Appeals  of  Kentucky.    Jan.  6,  1910.) 

1.  Cabbiers  (8  174*)— Delivert  of  Goods  to 
Consignee— AuTHOBrrT  to  Forwabd  from 
"Destination.  " 

The  "destination"  of  goods  is  tbe  place  of 
delivery,  and  a  carrier  has  no  right,  without 
authority  from  the  consignee,  to  deliver  them  to 
another  for  him ;  but  if  it  is  the  custom  for  tbe 
carrier  to  forward  goods  by  boat  from  their  dea- 
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tination  on  its  line,  and  the  consignee  knew  title 
Then  he  oTdered  foods  shipped,  and  the  owner  of 
a  boat  has  previoasly  receiyed  goods  for  him 
from  tiie  carrier  and  delivered  them,  the  carrier 
is  authorized  to  deliver  the  goods  to  such  owner 
for  transiiortation  bj  boat  to  the  consignee. 

[Ed.  Note.— Ey>r  other  cases,  see  Canien, 
Cent  Dig.  H  747,  757:  Dec  Dig.  |  174.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  3,  Ik.  206O.] 

2.  CtxKiEaa  (t  136*)— Damages  to  Goods— 

Cbkditihs  Pbockeds  of  SAia. 
In  allowing  damages  to  a  consignee  of  goods, 
the  carrier  should  be  credited  with  the  amount 
lealbed  from  a  sale  of  the  goods  for  the  benefit 
of  the  ctmaignee's  creditors. 

[Bl  Note.— BV>r  other  cases,  see  Carriers, 
CenL  Dig.  H  ON,  BBS;  Dec.  Dig.  i  1S5.*] 

Ajipeal  tmn  Cfrcnlt  Conrt,  Floyd  County. 

"TTo  be  crfBdally  rqjorted." 

Action  by  J.  P.  Lavln  against  the  Chesa- 
peake &  Ohio  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Walter  S.  Harkins,  Worthlngton,  Cochran 
k  Browning,  F.  T.  D.  Wallace,  and  Joseph 
D.  Harkins,  for  appellant.  May  &  May,  tor 
aiq)elleeL 

SETTLE,  X  This  Is  an  appeal  from  a 
Judgment  for  $643.65,  recovered  by  appellee 
against  appellant  In  the  conrt  below  upon  a 
daim  for  damages  of  that  amount  on  account 
of  ttie  allied  conversion  or  destruction,  by 
the  appellant  or  its  agents,  of  a  box  of  mer- 
chandise which  had  been  shipped  over  Its 
railroad  to  appellee  from  Knoxrllle,  Tenn. 
The  box  of  merchandise,  consisting  of  men's 
and  boys'  clothing,  was  purchased  by  api)el- 
lee  of  Claiborne,  Tate  &  Cowan,  of  Enozville, 
and  shipped  to  him  from  that  city  over  a  line 
of  railroad  under  the  control  of  the  Lonls- 
Tffie  ft  NashTllle  Railroad  Company,  to  Win- 
chester, Ky.,  and  from  that  dty  over  appel- 
lant's line  of  railroad  to  the  village  of  White- 
house,  the  point  of  destination. 

Appellee  -was  a  country  merchant,  his  resi- 
dence and  store  at  that  time  being  at  Dwale, 
a  post  ofBce  situated  in  Floyd  county,  upon 
the  Big  Sandy  river,  about  SO  miles  from 
Whitehonse.  There  Is  no  railroad  from 
Whitehonse  to  Dwale,  and,  the  public  roads 
between  those  points  being  mountainous  and 
practically  Impassable  for  wagons,  the  only 
way  of  transporting  merchandise  or  other 
fr^^t  trom  one  of  these  points  to  the  other 
is  by  the  boats  running  the  Big  Sandy  river ; 
both  small  steamboats  and  "pushboats"  being 
used  for  that  purpose.  The  pushboat  Is  a 
flat  boat  operated  by  poles  in  the  hands  of 
experienced  boatmen.  The  Big  Sandy  river 
is  a  swift,  though  rather  shallow,  mountain 
stream,  subject  to  sudden  rise  and  fall.  Much 
of  tlie  time  its  depth  is  not  sufficient  for  the 
nmnlng  of  steamtKmts,  but  is  always  suf- 
fldent  for  the  operation  of  pushboats.  It 
ofttn  bappens,  however,  that  a  sudden  rise 
in  the  river  will  atop  the  running  of  push- 


boats  up  stream,  as  In  such  case  the  imusuai 
force  of  the  current  resulting  from  the  in- 
crease in  the  volume  of  water  becomes  too 
great  for  the  boats  to  be  propelled  against  it 
by  pushing.  When  the  pushboats  are  caught 
by  these  rises,  they  make  a  landing  and  tie 
up  until  the  river  runs  down  to  suCh  a  stage 
as  will  oiable  them  to  proceed;  but  if  while 
one  of  the  pushboats  Is  tied  up,  a  steamtioat 
passes  going  to  the  same  point  of  destination. 
It  is  the  custom  for  the  freight  of  the  push- 
boat  to  be  transferred  to  the  steamboat  for 
further  transportation  and  delivery  to  tlte 
consignees,  by  which  arrangement,  without 
additional  cost,  a  quicker  delivery  of  such 
freight  would  remit  than  would  be  accom- 
plished by  the  pusblxMit. 

It  am)ear8  from  the  record,  and  is  conceded 
by  the  parties,  that  Whitehonse  was  the  place 
where  appellant,  as  common  carrier,  was  to 
deliver,  and  appellee  was  to  receive,  the  box 
of  goods  in  question,  and  after  reaching 
Whitehouse  the  goods  had  to  be  transported 
to  appellee's  store,  at  Dwale,  by  boat  It  Is 
appellee's  contention,  and  such  was  his  testi- 
mony on  the  trial:  That  appellant's  only 
duty  was  to  safely  carry  the  g«>odB  to  White- 
house  and  there  deliver  them  to  him,  or  upon 
his  written  order  to  whomsoever  he  might 
constitute  his  agent  to  receive  them;  that 
appellant  did  not  deliver  the  goods  to  him 
or  to  anotlter  upon  bis  order  or  bold  them 
until  he  could  go  or  send  for  them,  but,  In- 
stead, delivered  the  goods,  without  bis  knowl- 
edge or  consent,  to  one  O.  Wells,  to  be  trans- 
ported by  his  pushboat  to  appellee's  store  at 
Dwale;  and  that  Wells,  or  a  steamboat  to 
which  he  transferred  the  goods,  suffered  them 
to  fall  into  the  Big  Sandy  river  and  remain 
in  the  water  several  hours,  thereby  so  injur- 
ing the  goods  as  to  render  them  unsalable 
and  utterly  worthless.  Appellee  also  con- 
tends, and  to  this  effect  he  likewise  testified 
on  the  trial,  that  he  owned  a  pushboat  which 
he  in  bis  own  business  operated  upon  the  Big 
Sandy  river,  and  by  means  of  which  it  was 
his  purpose  to  transport  the  goods  in  ques- 
tion from  Whitehonse  to  his  store  at  Dwale, 
that  Wells  had  never  transported  goods  for 
him  by  boat  or  otherwise,  and  had  never  been 
authorized  by  him  to  do  so. 

Appellant,  by  answer,  supported  by  the 
testimony  of  its  Whitehouse  station  agent, 
and  Wells,  interposed  the  defense:  That 
Wells,  who  operates  for  hire  pushboats  on  Big 
Sandy  river,  was  engaged  as  a  common  car- 
rier in  transporting  merchandise  and  other 
freight  from  Whitehouse  to  Dwale  and  other 
points  up  the  river  ;  that  Wells  had  on  two  or 
three  previous  occasions  carried  upon  bis 
boats  goods  from  Whitehonse  to  Dwale  for 
appellee ;  and  that  It  was  the  custom  of  mer- 
chants and  others  residing  at  Dwale  and  oth- 
er places  up  the  Big  Sandy  river  to  employ 
Wells  and  other  boatmen  to  receive  for  them 
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at  Wbltehouse  and  transport  to  them  upon 
puahboats  to  points  up  the  river,  merchandise 
and  other  freight  shipped  over  appellant's 
railroad  and  conslgpied  to  them  at  White- 
house,  which  custom  had  prevailed  among 
merchants  and  others  on  Big  Sandy  river 
above  Whitehouse  for  16  or  20  years.  Appel- 
lant's testimony  further  tends  to  prove:  That 
the  box  of  clothing  shipped  to  appellee,  after 
reaching  Whitehouse,  remained  la  Its  freight 
depot  eight  days,  and,  though  appellee  had 
due  notice  of  the  time  of  its  arrival  at  White- 
house,  he  failed  to  call  for  It  In  person  or 
send  his  boat  for  It;  that  at  that  time  there 
weie  as  many  as  200  merchants  and  others 
residing  and  doing  business  upon  and  contig- 
uous to  Big  Sandy  river  whose  goods  and 
freight  were  shipped  to  and  received  at 
Whitehouse  and  from  there  carried  by  steam 
or  pnshboats  to  the  consignees ;  that,  in  order 
to  accommodate  these  merchants  and  ship- 
pers and  prevent  a  congestion  of  freight  at  Its 
Whitehouse  station,  it  was  Indispensably  nec- 
essary for  appellant  to  follow  the  custom  of 
delivering  to  boatmen  goods  and  freight  to 
be  carried  up  the  river  by  both  steam  and 
push  boats;  that,  after  holding  appellee's 
box  of  goods  eight  days,  appellant's  agent,  in 
pursuance  of  the  custom  referred  to,  and  be- 
cause of  the  previous  taking  by  WeUs  of 
goods  for  appellee,  turned  the  box  of  goods 
over  to  Wells  at  his  solicitation  and  toolc  his 
receipt  therefor,  upon  his  undertaking  as  a 
common  carrier  to  transport  them  by  boat 
to  Dwale  and  there  deliver  them  to  ai^>el- 
lee;  that  Wells  thereupon  placed  the  box  of 
goods  with  other  freight  upon  his  pushboat 
and  started  with  It  to  Dwale ;  but  that  whUe 
proceeding  on  the  way  there  came  such  a 
freshet  or  rise  In  the  waters  of  the  Big  Sandy 
river  that  Wells  was  forced  to  land  and  tie 
up  the  boat,  and  while  awaiting  the  subsi- 
dence of  the  high  water  a  small  steamboat, 
known  as  the  "Sea  Gull,"  with  a  lighter  In 
tow,  came  along,  and  In  pursuance  of  the 
well-known  custom  obtaining  among  the  boat- 
men on  the  river  and  their  patrons,  and  In 
order  to  insure  a  safer  and  quicker  delivery 
to  appellee  of  the  box  of  goods.  Wells  made 
an  arrangement  with  the  captain  of  the  Sea 
Gull  to  take  the  box  of  goods  and  deliver 
them  to  appellee  at  Dwale.  The  box  was  then 
transferred  to  the  lighter  attached  to  the 
Sea  Gull,  and  soon  thereafter,  in  a  collision 
between  the  Sea  Gull  and  the  Dr.  Tork,  an- 
other steamboat  plying  the  river,  the  lighter 
was  capsized,  and  appellee's  box  of  goods 
thrown  into  the  river,  where  it  remained 
about  three  hours,  and  was  then  recovered 
by  the  crew  of  the  Sea  Gull  and  soon  there- 
after delivered  at  appellee's  store  at  Dwale. 

Upon  the  foregoing  facts  the  Jury  return- 
ed a  verdict  in  favor  of  appellee  for  the 
amount  claimed  in  the  petition.  Appellant 
complains  that  the  Jury  were  not  properly 
instructed,  and  that  this  error  of  the  court 
entitled  it  to  a  new  trial. 

As  Whitehouse  was  the  destination  of  the 


box  of  goods  shipped  appellee,  that  was  the 
place  of  delivery,  and  appellant  had  no  right 
without  authority,  express  or  implied,  from 
appellee,  to  deliver  them  to  another  person 
for  him.  If,  however,  it  was  the  custom 
for  appellant  to  forward  goods  consigned  to 
Whitehouse  to  appellee,  by  boat  passing  on 
the  river,  and  appellee  knew  this  when  he 
ordered  the  goods  shipped,  and  Wells  was 
one  of  the  persons  who  had  previously  re- 
ceived goods  for  him  from  appellant  at 
Whitehouse  and  delivered  them  to  him  at 
his  store,  appellant  was,  in  that  event,  aa- 
thorized  to  deliver  the  goods  to  Wells  for 
transportation  by  boat  to  appellee  at  Dwale. 

The  instructions  given  by  the  trial  court 
do  not  sufiSdently  conform  to  this  view  of 
the  law,  and  in  the  form  given  they  were 
prejudicial  to  the  substantial  rights  of  ap- 
pellant Upon  a  retrial  of  the  case  the  Jury 
should  be  instmcted  as  follows: 

No.  1.  The  court  instructs  the  Jury  that  If 
they  believe  from  the  evidence  plaintiff 
bought  from  Claiborne,  Tate  ft  Cowan  the 
box  of  clothing  mentioned  In  the  petition, 
and  the  same  was  Bhipi>ed  and  consigned  to 
plaintiff  at  Whitehouse,  Ky.,  and  that  the 
defendant  received  same  for  shipment  and 
delivery  to  the  plaintiff  at  Whitehouse,  Ky., 
and  further  believe  from  the  evidence  that 
defendant  after  receiving  said  box  of  cloth- 
ing failed  to  deliver  it  to  the  plaintiff  at 
Whitehouse,  or  there  delivered  it  to  another 
person  without  authority,  express  or  implied, 
as  set  out  in  Instruction  No.  2,  from  plain- 
tiff so  to  do,  they  should  find  for  plaintiff 
the  value  of  the  box  of  clothing  as  set  out 
In  the  petition,  to  wit,  $643.65. 

No.  2.  If,  however,  the  Jury  should  believe 
from  the  evidence  It  was  the  custom  for  the 
defendant  to  forward  goods  consigned,  to 
Whitehouse  to  plaintiff  by  boat  passing  on 
the  river  to  Dwale,  and  plaintiff  knew  this. 
when  he  ordered  the  goods  shipped,  or  if 
they  believed  from  the  evidence  that  there 
had  been  previous  deliveries  from  the  de- 
fendant to  Green  Wells,  for  transportation 
by  his  line  of  boats  to  Dwale,  goods  consign- 
ed to  Whitehouse  to  plaintiff,  and  plaintiff 
had  received  the  same  from  Wells  without 
objection  to  defendant  of  their  being  deliv- 
ered to  Wells  for  him,  they  should,  in  either 
of  these  events,  find  for  the  defendant ;  pro- 
vided they  further  believe  from  the  evidence 
that  the  goods  were  delivered  to  W^ls  at 
Whitehouse  by  the  defendant  as  prev^lous 
consignments  had  been  delivered  for  trans- 
portation by  boat  to  plaintiff. 

It  Is  insisted  in  the  brief  of  counsel  for 
appellant  that  the  bo±  of  clothing  was  not 
rendered  wholly  unsalable  by  their  falling 
in  the  river,  and  that  the  clothing  was  in 
fact  sold  for  the  l>eneflt  of  appellee's  cred- 
itors in  a  proceeding  growing  out  of  his  in- 
solvency, at  which  sale  they  brou^t  nearly 
$400.  No  proof  of  such  sale  of  the  goods  Is 
furnished  by  the  record.  If,  upon  another 
trial  of  the  case,  it  should  be  shown    by 
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proof  tliat  the  goods  were  tbuB  disposed  of, 
the  }ni7  shoold  be  Instructed  that,  if  they 
find  that  appellee  is  entitled  to  recover  as 
daimed  in  the  petition,  appellant  should  in 
that  vreat  be  allowed  by  them  credit  for  the 
amount  realized  for  the  goods  at  such  sale. 

Aa  no  objection  was  made  by  appellant  in 
the  coort  below,  and  none  is  now  urged,  as 
to  the  right  of  appellee  to  proceed  against  it 
by  cross-petition  in  an  action  brought  against 
him  by  Claiborne,  Tate  &  Cowan,  for  the 
valoe  of  the  goods  in  controversy,  we  have 
deemed  It  improper  to  consider  or  pass  upon 
that  matter. 

For  the  reasons  given,  the  judgment  is 
reversed,  and  cause  remanded  for  a  new  trial 
consistent  with  the  opinion. 


GHESAPBAKB  &  O.  BY.  CO.  et  al.  v.  BRA- 
SHEAR'S  ADM'X. 

(0»Drt  of  Appeals  of  Kentucky.    Jan.  11, 1910.) 

1.  BVIDBNCK  (S  147*)— MATBBIAilTT  — NKGA- 

nvB  Evidence. 
Negative  evidence  is  admissible  to  disprove 
the  lonnding  of  the  whUtle  on  a  railroad  train 
apiffoaching  a  crossing. 

[Ed.  Note. — For  other  cases,  see  Elvidence, 
Cent.  Dig.  H  435-437 ;   Dec.  Dig.  I  147.*] 

2.  Railboadb  (f  350*)— Chossino  Accident— 
SioNAra— QuEsnoir  tob  Jubt.      • 

The  weight  of  testimony  of  witnesses,  who 
were  in  a  position  to  have  beard  the  whistle  of 
an  approaching  train,  tltat  it  was  not  sounded, 
ia  for  the  jury. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f  1161 ;  Dec.  Dig.  !  350.*] 

8.  Appbai.  ard   Ebkob   (|  1006*)— Review— 

QramoHS  of  Fact— Successive  Vebdicts. 

Where  there  is  evidence,  though  unsatisfac- 

toiy,  to  sustain  the  third  verdict  of  a  jury,  it 

will  not  be  disturbed  as  against  the  weight  of 

evidence; 
[Bl  Xote.— For  other  cases,  see  Appeal  and 

Errer,  Cent.  Dig.  i  3953 ;   Dec.  Dig.  |  1006. •] 

4.  Railbolads  (I  347*)— Accidents  at  Cboss- 

KO  —  CONTBIBUTOBT    NEOUOENCE  —  EVI- 
DENCE. 

Bridenoe  that  the  train  causing  the  injury 
wu  numing  at  a  high  rate  of  speed,  or  faster 
than  nsnal,  ia  admissible  on  the  question  of 
vhttber  the  person  injured  was  guilty  of  such 
contributory  negligence  as  would  defeat  a  re- 
covery. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1134-1137;  Dec.  Dig.  i  347.*] 

Appeal  from  Circuit  Court,  Montgomery 
Connty. 

"Not  to  be  officially  reported." 

Action  by  the  administratrix  of  James 
Brasbear  against  the  Chesapeake  &  Ohio 
Railway  Company  and  others.  Plaintiff  had 
judgment,  and  defendants  appeal.    Affirmed. 

Shdby  ft  Shdby  and  Lewis  Apperson,  for 
ippellants.  Charles  D.  Qrnbbs  and  Robt  H. 
Winn,  for  appellee. 

CAEROLL,  J.  In  this  actidn  by  the  ad- 
ministratrix of  James  Brashear  to  recover 
damages  for  his  death,  the  jury  awarded  her 


$8,760.  This  Judgment  we  are  asked  to  re- 
verse on  four  grounds:  First,  that  it  is 
flagrantly  against  the  evidence;  second,  for 
error  of  the  court  in  giving  and  refusing  in- 
structions ;  third,  for  error  in  the  admission 
of  evidence ;  and,  fourth,  because  the  amount 
assessed  as  damages  Is  excessive. 

There  have  been  three  trials  in  the  lower 
court.  On  the  first  trial  the  jury  returned 
a  verdict  in  favor  of  appellee  for  $9,000,  but 
it  was  set  aside  by  the  lower  court  upon  the 
motion  of  appellant.  On  the  second  trial  a 
verdict  for  $10,000  was  returned,  and  also 
set  aside  by  the  lower  court  It  seems  to  be 
conceded  that  the  testimony  on  each  trial 
was  substantially  the  same.  Briefly,  the 
facts  are  as  follows:  Brashear  was  a  veteri- 
nary surgeon  37  years  of  age  and  had  a  good 
practice.  In  company  with  a  Mr.  Badden,  he 
was  returning  to  Mt  Sterling  in  a  buggy, 
and  received  the  injuries  that  resulted  In  his 
death  at  a  point  where  the  road  upon  which 
be  was  traveling  crosses  at  grade  the  tracks 
of  the  appellant  company.  The  accident  hap- 
pened at  noon  In  July,  and  the  train  that 
struck  deceased  was  the  regular  passenger 
train  on  its  way  east,  running  about  45  miles 
per  hour.  The  only  negligence  complained 
of  was  the  failure  of  the  persons  in  charge 
of  the  engine  to  give  the  statutory  signals 
as  the  train  approached  the  crossing.  The 
public  road  upon  which  Brashear  and  Had- 
den  were  driving  crosses  the  railroad  at  an 
angle  of  about  45  degrees,  and  for  a  distance 
of  several  hundred  feet  before  reaching  the 
crossing  a  traveler  on  the  highway  could  see 
an  approaching  train  after  the  train  had 
reached  a  point  some  1,600  feet  from  the 
crossing,  except  that  near  the  track  the  view 
of  a  train  would  be  partially  at  least  ob- 
structed by  a  board  fence  and  tall  weeds  that 
were  growing  on  the  bank  of  a  cut  made  by 
the  railroad  as  It  approached  this  public  road 
crossing.  Dr.  Brashear  was  driving  in  a 
slow  trot,  and  Hadden  testlfles  that  after 
crossing  HIckson  bridge,  which  Is  about  600 
feet  from  the  railroad,  the  doctor  looked  up 
to  see  if  a  train  was  coming,  and,  not  seeing 
any,  they  continued  to  drive  on,  and  when 
they  reached  a  point  about  130  feet  from  the 
crossing  he  also  looked  and  saw  no  train. 
Asked  what  precautions,  if  any,  Dr.  Brashear 
took  to  discover  the  presence  of  a  train,  he 
said  that  they  were  expecting  the  train,  and 
that  the  doctor,  as  they  approached  the  rail- 
road track,  slowed  up  his  horse  and  looked 
for  a  train  but  did  not  see  any  or  know  of 
its  approach  until  the  horse  was  in  the  act 
of  stepping  upon  the  track,  when  it  was  then 
too  late  to  avoid  a  collision.  He  explained 
the  failure  to  see  the  train  by  the  fact  that 
the  fence  and  high  weeds  growing  on  the 
bank  of  the  cut  obstructed  the  view. 

The  evidence  as  to  whether  or  not  the 
statutory  signala  were  given  is  very  conflict- 
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ing,  but  tbe  weight  of  the  direct— or,  rather, 
what  may  be  called  the  afflrmatlye — evidence 
is  to  the  effect  that  the  signals  were  given, 
although  several  witnesses  who  were  so  lo- 
cated that  they  could  have  beard  the  whistle 
sounded  and  the  bell  ringing  testify  that  they 
did  not  hear  either.  We  have  in  more  than 
one  case  held  that  evidence  of  this  character 
Is  competent,  and  that  the  value  of.it  is  for 
the  Jury.  L.  &  N.  R.  Co.  v.  O'Nan,  119  S.  W. 
1192 ;  C.  &  O.  Ry.  Co.  v.  Nlpp,  125  Ky.  49, 
100  S.  W.  246,  30  Ky.  Law  Rep.  1131. 

Upon  the  question  of  the  contributory  n^- 
Ugence  of  Brashear  in  falling  to  exercise  or- 
dinary care  to  discover  the  approach  of  the 
train,  the  evidence  is  also  conflicting,  and  it 
may  be  said  that  upon  this  point  It  strongly 
supports  the  theory  that,  if  Brashear  had 
exercised  that  degree  of  care  that  a  traveler 
should  exercise  to  ascertain  the  approach  of 
a  train  at  a  place  where  the  road  he  is  trav- 
eling crosses  the  railroad  at  grade,  he  should 
have  seen  the  train  that  struck  him  in  time 
to  have  avoided  the  collision. 

But  we  are  not  prepared  to  say  that  the 
evidence  entitled  the  company  to  a  peremp- 
tory instruction,  directing  the  Jury  to  find 
for  it  There  is  wide  difference  between  a 
case  in  whldi  there  is  no  evidence  to  support 
the  verdict,  and  a  case  In  which  the  verdict 
is  against  the  weight  of  the  evidence.  We 
might  with  much  propriety  say  that  the  ver- 
dict in  thU  case  is  against  the  weight  of  the 
evidence,  and  yet,  notwithstanding  this  fact, 
that  there  was  suflSclent  evidence  to  authorize 
Its  submission  to  the  Jury.  We  have  not 
deemed  It  Important  to  recite  the  evidence, 
as  to  do  so  would  serve  no  useful  purpose. 
There  was  some  evidence  that  Brashear  was 
exercising  ordinary  care  for  his  safety,  and 
some  evidence  that  the  signals  were  not  giv- 
en. Upon  this  evidence,  slight  and  nnsatia- 
fkctory  as  it  may  be,  the  Jury  bad  a  right  to 
find  a  verdict  for  the  plaintiff;  and,  under 
the  rule  laid'  down  in  L.  ft  N.  R.  Co.  v.  Dan- 
iels, 115  S.  W.  804,  1198,  we  do  not  feel  at 
liberty  to  disturb  it  upon  the  ground  that  it 
is  against  the  weight  of  the  evidence. 

The  Instructions  are  also  complained  of, 
but  the  criticism  Is  more  technical  than  sub- 
stantial. They  submitted  the  law  in  language 
that  has  been  approved  in  many  cases.  It 
is  true  that  instructions  given  In  similar 
cases  are  ottea  worded  somewhat  differently, 
as  it  is  seldom  that  trial  Judges  use  exactly 
the  same  language.  But  the  mere  fact  that 
an  instruction  may  be  verbally  different  from 
one  we  have  approved  will  not  be  sufiBclent 
to  condemn  it,  if  npon  the  whole  It  expresses 
the  law. 

The  evidence  objected  to  as  inc(»npetent 
consisted  in  the  statement  of  two  or  three 
witnesses  that  tbe  train  was  running  at  a 
high  rate  of  speed  and  faster  than  usual. 
The  speed  of  the  train  was  not  submitted  for 
the  consideration  of  tbe  Jury  as  an  lt«n  of 
negligence;  but  in  cases  like  this  we  think  it 


permissible  for  the  plaintiff  to  Introduce  evi- 
dence as  to  the  speed  of  the  train,  as  tlila 
may  tbrow  some  light  upon  the  question  of 
whether  or  not  the  person  injured  was  guilty 
of  such  contributory  negligence  as  would  de- 
feat a  recovery  upon  bis  part.  As  said  in 
Bummer  v.  L.  ft  N.  R.  Co.,  reported  in  128 
Ky.  486,  but  cited  by  counsel  as  being  In  108 
S.  W.  885,  82  Ky.  Law  Rep.  1315 :  "The  prop- 
er speed  of  the  train  may  be  taken  Into  con- 
sideration by  the  Jury  with  the  other  facts 
shown  by  the  evidence  in  determining  wheth- 
er the  traveler  used  ordinary  care  in  going 
upon  the  track  as  he  did." 

In  Ll  ft  N.  R.  Co.  V.  O'Nan,  110  S.  W.  380, 
33  Ky.  Law  Rep.  462,  It  was  said  tbat  evi- 
dence of  the  speed  of  the  train  ahonld  have 
been  excluded;  but  this  was  not  one  of  tbe 
grounds  up<Mi  which  that  case  was  reversed. 
It  was  only  in  reference  to  the  rather  pe- 
culiar facts  of  that  case  that  tbe  court  was 
led  to  comment  upon  this  character  of  evi- 
dence as  Incompetent 

Generally  speaking,  and  in  the  case  before 
us,  we  can  see  no  objection  to  evidence  in 
this  class  of  cases  as  to  the  speed  of  the 
train;  but  when  evidence  as  to  the  speed  of 
the  train  Is  admitted,  not. In  support  of  a 
ground  of  negligence  complained  of,  but  as  a 
fact  that  may  throw  some  light  upon  the 
question  whether  or  not  the  injured  party 
was  guilty  of  contributory  negligence.  It 
would  be  better  practice  to  admonish  the 
Jury  that  they  must  not  consider  the  evi- 
dence as  tending  to  establish  that  the  com- 
pany was  guilty  of  neglect  The  failure, 
however,  to  so  admonish  the  Jury  in  this  case. 
Is  not  of  sufiSdent  Importance  to  authorize  a 
reversal.  The  speed  of  the  train  was  entire- 
ly eliminated  from  the  consideration  of  the 
jury  by  the  Instructions  which  confined  the 
issue  to  the  single  inquiry  whether  or  not 
the  statutory  signals  were  given.  In  view  of 
these  instructions,  the  Jury  could  not  In 
making  up  their  verdict  have  given  any 
weight  to  the  speeA  of  the  train,  or  have 
considered  the  speed  of  tbe  train  in  arriving 
at  the  conclusion  that  the  company  was  neg- 
ligent in  falling  to  give  the  statutory  signals. 
It  is  manifest  that  the  jury  found  that  the 
statutory  signals  were  not  given,  or  else 
they  could  not  have  returned  a  venUct 
against  the  company. 

Upon  the  point  that  the  verdict  Is  excess- 
ive, we  do  not  deem  it  necessary  to  comment 
Clearly  it  was  not  The  truth  Is  that  the 
only  substantial  ground  relied  upon  for  re- 
versal is  that  the  verdict  is  flagrantly  against 
the  evidence;  And,  if  we  were  considering 
tbe  first  verdict  returned  In  the  case,  we 
might  be  disposed  to  agree  with  counsel  npon 
this  point 

A  careful  consideration  of  the  record  tetls- 
flee  us  that  there  is  no  error  that  would  war- 
rant us  In  reversing  the  caB& 

Wherefore  tbe  Judgment  is  affirmed. 
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CXITE©  STATES  FIDELITY  A  GUARAN- 
TY GO.  T.  HERZIG. 
<Ooait  of  Appeals  of  Kentucky.    Jan.  .7,  1910.) 

1.  EzcEPTiOHs,  Bnx  OF  (S  43*)  — Filing  — 
Twt. 

Wbere  a  bill  of  exceptions  was  not  filed 
within  the  time  allowed,  and  the  time  was  not 
eztnided,  it  cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bin  ot  Cent  Die.  f  72% ;  Dec.  Dig.  i  43.*] 

2,  Apfkax.  ahd  Ebbob  (§  490*)— Sufebsedeab. 

Where  a  judgment  holding  an  injunction 
imptoperiy  granted  was  superseded,  the  super- 
sedeM  mupeaiB  the  judgment,  and  no  action  can 
be  bronght  on  the  inJunctiMi  bond  while  the 
jadgment  is  so  suiMTseded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Enor,  Gent  Dig.  H  2264-2274;-  Dec.  Dig.  { 
490.*] 

Appeal  from  Orcult  Court,  Laurel  County. 

"Not  to  be  of&clally  reported." 

Action  by  A.  Herzlg  against  the  United 
States  Fidelity  &  Guaranty  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Rerened  and  remanded. 

W.  L.  Brown,  Ell  H.  Brown,  Jr.,  and 
Brown  &  Nuckols,  for  api)ellant  Sam  O. 
Harding  and  Greene,  Van  Winkle  &  School- 
field,  for  appellee. 

HOBSON,  J.  M.  A.  Miller  brought  a  suit 
in  the  Laurel  drealt  court  to  enjoin  A.  Her- 
ds. Or  Jones,  and  Green  Jones  from  cut- 
ting the  timber  on  a  certain  tract  of  land 
which  she  claimed  that  she  owned.  An  In- 
junction was  obtained,  and  she  executed 
bond  with  the  United  States  Fidelity  &  Guar- 
anty Company  as  provided  by  law.  On  the 
trial  of  the  action  in  the  circuit  court  her 
petition  was  dismissed  and  tbe  Injunction 
was  dlssolTed.  She  prosecuted  an  appeal  to 
this  court  without  supersedeas.  Thereupon 
Cy  Jones  and  Green  Jones,  who  claimed  the 
timber  on  a  certain  part  of  the  tract,  brought 
an  action  on  tbe  Injunction  bond  to  recover 
the  damages  which  they  had  sustained  by 
rraaon  of  the  injunction;  and  A.  Herzlg, 
who  claimed  the  timber  on  another  part  of 
the  tract,  brought  a  similar  action  on  tbe  In- 
junction bond  to  recover  the  damages  which 
he  had  sustained  by  reason  of  the  injunc- 
tion. When  these  suits  were  brought,  M.  A. 
Miller  executed  a  supersedeas  bond  and 
took  oat  a  suiKrsedeas  from  tbe  derk  of  this 
ctntrL  The  defendant  then  amended  Its  an- 
swer in  the  suits  on  the  injunction  bond 
pleading  tbe  supersedeas  In  bar  of  the  fur- 
ther prosecution  of  those  actions  until  the 
termination  of  the  appeal.  The  court  sus- 
tained a  demurrer  to  this  pleading  in  both 
cases.  The  suit  bronght  by  Cy  and  Green 
Jones  came  on  for  trial,  resulting  in  a  judg- 
ment in  favw  of  Jones  in  the  snm  of  $425. 
Tbe  defendant  prosecuted  an  appeal  from 
tbat  judgment  to  this  court  Reversing  tbe 
jDdgment,  and  holding  that  the  amended  an- 
swer setting  up  the  supersedeas  was  good, 
this  court  said:   "In  Gardner  ▼.  Continental 


Insurance  Co.  [101  S.  W.  911],  31  Ky.  Law 
Rep.  69,  it  was  held  by  this  court  that  a 
supersedeas  suspends  the  judgment,  but  does 
not  annul  It  or  undo  what  Is  already  done. 
It  has  no  retroactive  ^ect ;  whatever  is  done 
under  the  judgment  while  It  Is  superseded  is 
done  without  authority  from  the  judgment, 
as  It  Is  then  powerless.  Other  authorities 
are  collected  in  that  opinion. '  See,  also :  Dur- 
ham V.  Strait,  119  Ky.  222  [83  S.  W.  681,  26 
Ky.  Law  Rep.  1147] ;  2  Cyc.  910.  In  John- 
son V.  Williams,  82  Ky.  45,  it  was  held  that, 
after  the  judgment  was  superseded,  the 
plaintiff  could  not  bring  an  action  upon  the 
judgment  and  take  out  an  attadunent  against 
the  defendant's  property.  As  tbe  judgment 
had  not  l>een  superseded  at  the  time  this  ac- 
tion was  brought,  it  was  properly  instituted ; 
but  tbe  subsequent  supersedeas  took  away 
from  the  judgment  all  efficacy  wbile  the  su- 
persedeas, remained  in  force,  and  the  action 
should  have  been  continued  until  tbe  appeal 
was  determined  in  this  court,  or  tbe  super- 
sedeas was  discharged.  As  the  supersedeas 
does  not  undo  what  has  been  done,  where  it 
is  given  pending  an  action,  it  does  not  op- 
erate to  abate  the  action,  for  this  might  se- 
riously prejudice  the  plaintiff  where  be  bad 
obtained  a  lien  by  his  action,  or  where  he 
had  the  parties  before  tbe  court  and  might 
be  unable,  in  a  second  action,  to  get  bis  pro- 
cess served.  But  the  condition  of  the  bond 
is  that  the  surety  will  pay  the  defendant 
such  damages  as  he  may  sustain  by  reason 
of  the  Injunction,  if  it  is  finally  decided  that 
the  injunction  ought  not  to  have  been  grant- 
ed. When  the  judgment  dissolving  the  In- 
junction Is  superseded,  it  has  not  been  final- 
ly determined  that  the  Injunction  ought  not 
to  have  been  granted,  for  that  is  the  question 
to  be  determined  on  the  appeal."  United 
States  Fidelity  &  Guaranty  Co.  v.  Jones,  ill 
S.  W.  298,  33  Ky.  Law  Rep.  737. 

While  tbat  case  was  pending  in  this  court, 
the  suit  of  A.  Herzig^on  the  injunction  bond 
came  on  for  trial,  and  a  recovery  was  bad 
in  favor  of  the  plaintiff  In  tbe  sum  of  $540. 
An  appeal  was  prayed,  and  time  was  given 
until  tbe  second  day  of  the  next  term  to  file 
a  bill  of  exceptions.  Tbe  bill  of  exceptions, 
however,  was  not  filed  until  the  seventh  day 
of  the  term,  and  as  It  was  not  filed  within 
the  time  allowed,  and  tbe  time  bad  not  been 
extended,  it  cannot  be  considered  on  tbe  ap< 
peal.  But  altbou^  the  evidence  heard  on 
tbe  trial  is  not  before  us,  tbe  judgment  must 
be  reversed  because  the  pleadings  do  not 
warrant  it  As  was  held  in  tbe  Jones  Case, 
the  defendant  In  the  injunction  suit  has  no 
cause  of  action  upon  tbe  Injunction  bond  un- 
til it  is  finally  decided  tbat  tbe  injunction 
was  improperly  granted.  At  the  time  this 
case  was  tried  it  had  not  been  finally  decid- 
ed that  the  injunction  was  improperly  grant- 
ed. It  is  true  a  judgment  to  that  effect  bad 
been  rendered  In  tbe  circuit  court;   bat  tbat 
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judgment  had  been  superseded.  ▲  superse- 
deas suspends  the  judgment,  and  it  cannot  be 
relied  on  as  authority  for  any  action  so  long 
as  It  Is  superseded.  There  being  no  judg- 
ment In  force  determining  that  the  injunction 
was  improperly  granted,  the  plaintiff  In  this 
case  at  the  time  of  the  trial  had  no  cause  of 
action  on  the  injunction  bond.  After  the 
trial  of  this  case,  this  court  decided  the  orig- 
inal action  brought  by  M.  A.  Miller  to  en- 
join the  cutting  of  the  timber,  and  held  that 
she  owned  the  land,  reversing  the  judgment 
of  the  circuit  court,  and  directing  that  the 
Injunction  should  be  perpetuated. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


CARLBT  T.  OPFUTT  &  BI/ACKBDRN. 
(Court  of  Appeals  of  Kentucky.    Jan.  6,  1910.) 

1.  Wabehousemen  (I  24*)— Duty  to  Pbotect 
Stoked  Pbopebtt. 

Wareliousemen  are  not  insurers,  and  are 
only  bound  to  use  ordinary  care  to  protect  prop- 
erty committed  to  them. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  {  48;  Dec.  Dig.  |  24.*] 

2.  Warkhousemen  (J  8*)— DUTT  TO  Receive 
Infected  Gbain. 

Warehousemen  cannot  be  compelled  to  re- 
ceive into  their  elevator  wheat  Jnfected  with 
weevil,  and  when  their  elevator  becomes  so  in- 
fected they  may  close  it  for  disinfection,  wheth- 
er they  are  public  or  private  warehousemen, 
and  to  such  end  may  require  all  wheat  to  be 
removed  by  the  owners  after  reasonable  notice 
to  do  so ;  and,  an  owner  of  wheat  having  failed 
to  remove  it  after  such  notice,  the  warehouse- 
men may  remove  it,  and  add  the  reasonable  cost 
of  doing  so  to  their  storage  charges,  and  are 
not  required  to  keep  the  elevator  open  indefi- 
nitely for  such  person  after  all  grain  except  his 
has  been  removed. 

[E>d.  Note.— For  other  cases,  see  Warehouse- 
men, Dec  Dig.  i  8.*] 

3.  Wabehodsemen  (I  24*)— Neolect  of  Stob- 
ed  Pbopebtt — Liabilitt. 

Ky.  St.  i  4794  (Russell's  St.  {  2oG3).  pro- 
viding that  any  warehouseman  guilty  of  neg- 
lect, the  effect  of  which  is  to  depreciate  prop- 
erty stored  in  a  warehouse  under  his  control, 
shall  be  held  responsible  as  at  common  law,  only 
contemplates  a  liability  for  neglect  in  dealing 
with  grain  deposited. 

[Dd.  Note.— For  other  cases,  see  Warehouse- 
men, Dec.  Dig.  {  24.*] 

4.  Wabehousemen  (§  8*)— Constbuctiow  of 
Statute. 

The  provision  of  Ky.  St  |  4794  (Russell's 
St.  S  2563),  requiring  notice  in  a  daily  news- 
pap«r  upon  a  warehouseman's  discovery  that 
grain  in  his  elevator  is  becoming  out  of  condi- 
tion, only  applies  to  grain  that  is  not  stored  in 
a  separate  bin;  the  purpose  of  the  advertisement 
being  to  reach  the  owners  of  the  grain,  and  the 
owner  of  grain  stored  in  a  separate  bin  being 
known  to  the  warehouseman. 

lEiA.  Note. — For  other  cases,  see  Warehouse- 
men, Dec.  Dig.  f  8.*] 

Appeal  from  Circuit  Court,  Scott  (bounty. 
'    "To  be  offldally  reported." 

Action  by  Offutt  &  Blackburn  against  Wil- 
liam J.  Carley.  Judgment  for  plaintiffs,  and 
defendant  appeals.     Affirmed. 


W.  S.  Kelley  and  Samuel  M.  Wilson,  for 
appellant   B.  M.  Lee^  for  appellees. 

HOBSON,  J.  Offutt  ft  Blackburn  own  and 
operate  a  wheat  elevator  at  Georgetown. 
William  J.  Carley  owns  and  operates  a  floor 
mill  there.  On  July  20,  1900,  he  stored  witb 
them  6,400  bushels  of  wheat  in  a  special  bin. 
by  which  it  was  kept  separate  from  otber 
wheat,  and  then  executed  to  Iilm  the  follow- 
ing writing: 

"(Jeorgetown,  Ky.,  July  20,  1906. 

"Received  In  store  from  William  Carley 
flfty-four  hundred  bushels  wheat,  in  special 
bin,  which  we  will  deliver  to  said  William 
Carley,  or  order,  upon  presentation  of  this 
receipt  properly  Indorsed,  on  payment  of 
charges.  Thlff  property  is  held  for  the  owner 
In  store  at  bis  risk  as  to  flre  or  depreclatioa 
from  that  cause. 

"5,400  bushels.  Offutt  ft  Blackburn. 

"Agreed  rate  of  charges:  One  month  or 
fraction  thereof,  1  ^;  S  months,  per  montb 
per  bushel,  1  4 ;  after  3  months  or  fraction 
thereof,  per  mo.,  %  i" 

They  had  in  the  elevator  a  large  quantity 
of  wheat  of  tbelr  own.  In  the  early  spring 
of  1907  they  discovered  weevil  In  some  of 
their  wheat  The  usual  way  of  getting  wee- 
vil out  of  wheat  is  to  run  it  through  a  fan 
and  blow  them  out;  but  when  this  is  done 
they  get  into  the  building  and  are  liable  to 
get  into  other  wheat  In  It  So  Offutt  ft  Black- 
bum  at  once  notified  Carley  that  they  bad 
discovered  weevil  in  their  wheat  and  re- 
quested him  to  take  his  wheat  out  of  the 
elevator  before  it  became  infected.  It  was 
customary  to  move  all  the  wheat  in  the  ele- 
vator at  stated  times,  and  they  desired  to 
give  him  the  opportunity  to  take  his  wheat 
out  before  It  was  moved  again,  so  that  there 
would  be  less  danger  of  loss.  He  had  the 
same  trouble  at  his  mill.  It  was  a  bad  year 
for  weevil,  and  be  declined  to  take  the  wheat 
out  insisting  that  they  should  keep  it  as 
wheat  was  then  down  and  be  could  not  sell 
it  for  the  price  he  asked.  A  month  or  so 
after  this  they  found  that  the  weevil  had 
gotten  Into  his  wheat  and  so  notified  hlm> 
He  then  requested  them  to  bring  him  a  sam- 
ple of  his  wheat,  which  was  done,  and  after 
he  looked  at  the  sample  he  still  refused  to 
take  his  wheat  out,  saying  It  was  not  hurt 
much.  They  did  the  best  they  could  with 
the  wheat  and,  he  still  refusing  to  move  it 
they  finally  ran  it  out  into  a  warehouse,  and 
brought  this  suit  against  him,  asking  the 
court  to  make  the  proper  orders  for  their  pro- 
tection. An  agreement  was  then  made  by 
which  the  wheat  was  sold,  and  the  rights 
of  the  parties  were  to  be  litigated  in  the  ac- 
tion. There  was  a  loss  of  something  over 
|2,000  on  the  wheat;  and  by  his  answer, 
which  he  made  a  counterclaim,  Carley  sought 
to  hold  Offutt  &  Blackburn  liable  for  the  in- 
jury done  to  the  wheat  by  the  weevil. 
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Then  waa  aome  conflict  la  the  testimony 
on  the  final  trial.  The  evidence  for  Carley 
taided  to  show  that  Offntt  &  Blackburn  did 
not  give  him  notice  of  the  condition  of  the 
wheat,  and  that  they  did  not  exercise  ordi- 
nal? care  in  taking  care  of  it;  bnt  the 
weight  of  the  evidence  shows  the  facts  as 
itMve  stated.  The  conrt  Instructed  the  jury 
in  substance:  (1)  That  they  should  find  for 
the  plaintUfs  the  amount  of  storage  due  them 
under  the  contract,  and  if  it  was  necessary  to 
remove  the  wheat  from  the  elevator,  and 
they  gave  Carley  notice  to  remove  his  wheat, 
Md  he  refused  to  remove  It  In  &  reasonable 
time,  the  Jury  should  also  allow  Offutt  & 
Blackburn  the  reasonable  expenses  they  in- 
cnrred  in  removing  the  wheat;  (2)  that  if 
Offntt  &  Bladcbum  negligently  stored  or  han- 
dled the  wheat,  so  that  It  became  Infected 
with  weevil,  they  should  find  for  Carley  on 
bis  counterclaim  the  dlfTerence  between  the 
market  value  of  the  wheat  as  delivered  to 
them  and  as  injnred  by  the  weevil ;  (3)  that 
they  should  offset  their  findings  under  1  ana 
2,  and  find  a  verdict  for  the  party  who  was 
entitled  to  the  difference ;  (4)  that,  the  plain- 
tiffs were  bound  to  use  such  care  as  an  ordi- 
narily careful  and  prudent  person  engaged  in 
the  business  of  warehouseman  would  use  un- 
der the  drciunstances,  and  that  the  failure 
to  use  such  care  was  negligence.  Under 
these  Instructions  the  jury  found  for  Offntt 
t  Blat^Dum,  and  Carley  appeals. 

It  is  Insisted  for  appellant  that  Offutt  ft 
Blackburn  were  public  warehousemen;  that 
M  such  they  were  bound  to  receive  all  grain 
that  was  tendered  them,  and  that,  if  Carley 
had  taken  his  wheat  out  of  the  elevator,  be 
could  have  required  them  Immediately  to  re- 
ceive It  back;  and  that  therefore  he  was 
under  no  obligation  to  take  the  wheat  out  of 
the  elevator  when  notified  to  do  so.  It  is  in- 
listed  for  Offutt  ft  Blackburn  that  they  were 
private  warehousemen;  that  by  the  written 
contract  they  agreed  to  put  Carley's  wheat 
In  a  qieclal  bin  and  keep  it  at  so  much  a 
month,  and  that  therefore  they  could  termi- 
nate the  arrangement  at  any  time  on  a 
month's  notice.  We  do  not  find  It  necessary 
to  determine  whether  Offutt  ft  Blackburn 
were  public  or  private  warehousemen.  In 
Pither  event  they  were  not  Insurers.  They 
were  only  bound  to  use  ordinary  care  to  pro- 
tect the  property  committed  to  them.  They 
were  not  responsible  for  an  injm?  to  the 
property  which  could  not  be  guarded  against 
tj  ordinary  care.  Macklin  v.  Frazler,  0  Bush, 
8;  30  Am.  9  Eng.  Encyc.  46,  and  cases  cited  ; 
American  Brewing  Ass'n  v,  Talbot,  141  Mo. 
67i  tf  &  W.  670,  64  Am.  St  Rep.  538.  Thus 
It  hat  been  held  that.  If  the  contents  of  bar- 
rels stored  in  a  warehouse  has  been  dimin- 
ished by  leakage,  the  warehouseman  is  not 
liable^  nnlCBS  It  Is  shown  that  the  loss  was 
doe  to  bis  negligence  (Taussig  v.  Bode,  134 
Cil.  200;  68  Pac.  258,  54  L.  B.  A.  774,  86  Am. 
8t  Rep.  260),  and  that  be  Is  not  liable  for 
iBjinj  fimn  ratBt  when  be  has  taken  the 


proper  precautions  to  prevent  it  (Taylor  ▼. 
Secrlst,  2  Disney,  299). 

Carley's  wheat  was  not  mixed  with  other 
wheat  In  the  elevator.  It  was  kept  s^arate. 
When  It  was  discovered  that  weevil  had 
made  its  appearance  in  the  elevator,  It  was 
incumbent  on  the  owners  to  use  ordinary  care 
to  eradicate  the  trouble  and  to  prevent  its 
being  commimlcated  to  Carley's  wheat;  but 
when  he  allowed  his  wheat  to  remain  In  the 
elevator  after  they  had  used  all  the  precau- 
tions they  could  and  had  notified  him  of  the 
trouble,  thus  giving  him  an  opportunity  to 
remove  his  wheat  from  the  danger,  he  can- 
not complain  unless  they  after  this  failed  to 
use  such  care  for  its  protection  as  may  be 
expected  of  a  person  of  ordinary  prudence 
under  the  circumstances.  If  he  had  then 
withdrawn  his  wheat  from  the  elevator,  the 
proof  is  clear  that  he  would  have  sustained 
no  substantial  loss.  The  loss  whldi  followed 
was  due  to  his  refusal  to  remove  his  wheat. 
Insisting  that  he  had  the  right  to  allow  It  to 
remain  and  require  Offutt  &  Blackburn  to- 
furnish  him  as  good  wheat  when  demanded 
as  he  had  put  in  the  elevator.  The  written 
contract  which  they  made  with  him  simply 
bound  them  to  keep  the  wheat  in  store  In  a 
special  bin  and  deliver  it  to  him  en  demand. 
The  law  added  to  the  written  contract  the 
Implied  undertaking  that  they  would  use  or- 
dinary care  In  keeping  it,  and  deliver  It  tty 
him  in  such  a  condition  as  It  would  be  if 
kept  with  ordinary  care.  The  law  did  not 
make  them  insurers  that  the  wheat  would  re- 
main in  the  condition  in  which  it  was  deliv- 
ered to  them,  or  that  no  weevil  or  other  ver- 
min would  get  into  it  There  is  no  question 
In  this  case  about  a  limitation  of  their  com- 
mon-law liability.  Their  common-law  liabil- 
ity was  simply  to  use  ordinary  care  In  keep- 
ing the  wheat.  If  Carley  had  withdrawn  his- 
wheat  from  the  elevator  after  it  became  In- 
fected with  weevil  and  before  it  was  Injured, 
he  could  not  have  required  them  to  receive- 
tt  back  from  him,  for  he  could  not  have  re- 
quired them  to  receive  into  the  elevator  In- 
fected wheat;  and  when  their  elevator  be- 
came Infected  with  weevil,  they  had  the  right 
to  close  it,  whether  they  were  public  or  pri- 
vate warehousemen,  so  as  to  disinfect  it,  for 
In  Its  infected  condition  It  was  not  fit  to  be- 
used  for  the  purpose  for  which  It  was  Intend- 
ed. To  this  end  they  had  the  right  to  re- 
quire all  wheat  in  it  to  be  removed  by  the 
owners  after  reasonable  notice  to  do  so,  and 
when  Carley  failed  to  remove  his  wheat  they 
had  the  right  to  remove  it  and  add  the  rea- 
sonable cost  of  doing  so  to  their  storage 
charges.  They  could  not  properly  put  other 
wheat  into  It  when  thus  Infected ;  and  when- 
all  the  wheat  except  his  was  removed.  Car- 
ley  could  not  require  them  to  keep  the  ele- 
vator open  for  him  indefinitely.  The  com- 
mon law  attaches  no  such  liability  to  a  ware- 
houseman's contract  Like  other  contracts- 
for  an  indefinite  time,  the  contract  of  a  ware- 
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houseman  may  be  terminated  by  bim  on  rea- 
sonable notice,  and  a  public  warehouseman, 
no  less  than  a  private  one,  may  dose  bis 
warehouse  to  all. 

Section  4794,  Ky.  St  (Russell's  St  {  2668), 
only  contemplates  a  liability  for  neglect  on 
the  part  of  the  warehousemen  In  cases  like 
this.  Among  other  things  that  section  pro- 
vides: "Any  waretaouaeman,  guilty  of  any  act 
of  neglect  the  ^ect  of  which  Is  to  d^reclate 
property  stored  In  a  warehouse  uMer  his 
control,  shall  be  held  responsible  as  at  com- 
mon law."  The  previous  part  of  the  section, 
as  to  notice  In  a  daily  paper  If  the  grain  be- 
comes out  of  condition,  only  applies  to  grain 
that  is  not  stored  in  a  separate  bin.  The 
purpose  of  the  advertisement  is  to  reach  the 
owners  of  the  grain ;  but  when  the  grain  is 
stored  In  a  separate  bin,  and  the  owner  Is 
linown,  as  in  this  case,  this  part  of  the  sec- 
tion has  no  application. 

There  was  no  substantial  error  In  the  ad- 
mission of  evidence,  the  case  was  fairly  sul>- 
mltted  to  the  jury  by  the  Instructions,  and 
the  great  weight  of  the  testimony  sustains 
their  verdict  On  the  whole  case,  we  see  no 
reason  for  disturbing  the  Judgment 

Judgment  affirmed. 


MONET,  Superintendent  of  Schools,  v.  BEARD 

&  MARSHALL. 
(Court  of  Appeals  of  Kentucky.    Dec  17, 1909.) 

1.   DiSTBICT      AND      PBOSKCUTINO      ATTORNEYS 
(§  5*)  —  COJCPINBATION  —  ADOmONAL  COM- 

FBNSATION— Right  —  Pboseoutino  Actions 

FOB  CODNTT. 

Ky.  St  f  127  (RuBsell's  St  |  4750),  re- 
quires a  count;  attorney  to  attend  to  the  pros- 
ecution of  all  cases  in  his  county  in  which  the 
commonwealth  or  county  is  interested,  and,  when 
required,  to  institute  and  conduct  all  actions  in 
which  the  county  is  interested,  and  requires 
him  to  attend  the  circuit  courts,  and  aid  the 
commonwealth's  attorney  in  all  prosecutions 
therein,  and  in  the  absence  of  a  commonwealth's 
attorney  to  attend  to  all  commonwealth  busi- 
ness. C!onst.  I  161,  provides  that  the  compen- 
sation of  county  officers  shall  not  be  changed 
daring  their  term  of  office.  A  county  school  su- 
perintendent contracted  with  the  county  attorney 
and  another  attorney  to  sue  a  publishing  com- 
pany for  breach  of  a  bond,  given  under  sections 
4424,  4423,  Ky.  St  1903,  as  a  condition  prece- 
dent to  the  adoption  of  its  publications  in  the 
county  schools ;  the  contract  providing  that  the 
attorneys  should  receive  one-half  of  the  recovery 
as  compensation  for  their  services.  A  recovery 
was  had,  but  die  county  attorney's  term  of  office 
had  expired  when  the  suit  was  prosecuted  on  ap- 
peal. Beld,  that  the  county  attorney  was  l>onnd 
to  prosecute  civil  actions  in  which  the  county 
was  interested,  as  well  as  criminal  actions  on 
behalf  of  the  commonwealth,  without  additional 
compensation,  and  the  contract  for  compensaticm 
was  unenforceable  so  far  as  his  services  were 
performed  while  he  was  county  attorney,  but 
that  he  was  entitled  to  reasonable  remuneration 
for  services  after  bis  term  expired. 

[Ed.  Note.— For  other  cases,  see  IMstrict  and 
Prosecuting  Attorneys,  Cent  Dig.  li  18-25: 
Dec.  Dig.  I  5.*] 


2.  SOROOU  AND   SCHOOI,  DiRXICTS  (J   48*)  — 
OmCXBS— AUTHOBITT  0*  COUlfIT  Sttferin- 
TENDBNT— EkFIX>Y1IXNT  OF  OOtmSKL.     . 
The  county  superintendent  could,  in  the  ex- 
ercise of  reasonable  discretion,  employ  addition- 
al counsel  to  assist  the  county  attorney  in  pros- 
ecuting the  action,  if  their  services  were  rea- 
sonably necessary,  and  pay  them  a  leaaonable 
fee  therefor. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  DUtricts,  Cent  Dig.  |  107;  Dec  Dig. 
I  4».»J 

Appeal  from  Circuit  Court;  Shelby  County. 

"To  be  officially  reported." 

Action  by  G.  M.  Money,  Superintendent 
of  Schools,  against  Beard  &  Marshall.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

Oba&  H.  Morris  and  Pickett  ft  Barriclc- 
man,  for  appellant  Gilbert  &  Gilbert  J.  C 
Beckham  &  Son,  P.  J.  Beard,  and  Beard  & 
Marshall,  for  appellees. 

BARKER,  J.  R.  A.  Barton,  a  former  au- 
perintendent  of  the  common  schools  of  Shel- 
by county,  entered  into  a  written  contract 
with  Beard  ft  Marshall,  a  firm  of  lawyers, 
by  which  he  agreed  to  pay  them  as  a  fee 
a  sum  equal  to  60  per  cent  of  whatever 
sums  might  be  collected  by  two  contemplat- 
ed lawsuits  on  the  two  separate  bonds  that 
had  been  executed  by  certain  book  pnbllsh- 
ers  as  required  by  section  4424,  iSy.  St 
1908.  This  section  provides,  among  other 
things,  as  follows:  "Whenever  any  pub- 
lisher or  person  seillne  tezt-bo<As,  who  de- 
sires to  have  his  text-books  adopted  In  tbe 
common  schools  In  any  county  In  this  state, 
shall  file  in  the  office  of  the  Superintendent 
of  Public  Instroctlon  a  sample  of  each  of 
the  text-books  Intended  for  adoption,  togetb- 
er  with  the  lowest  retail  list  price  at  whieb 
the  same  shall  be  sold  to  the  patrons  and 
pupils  of  any  county  in  which  the  same  may 
be  adopted,  and  shall  execute  bond  before 
the  ex  officio  members  of  the  State  Board 
of  Education  in  the  sum  of  ten  thousand 
dollars,  with  good  security  resident  In  this 
state,  it  shall  be  tbe  duty  of  tbe  said  Board 
of  Education  to  accept  and  file  said  bond 
in  the  office  of  tbe  Superintendent  of  Pub- 
lic Instruction,"  etc  By  section  4423,  it  Is 
provided,  among  other  things:  "It  shall  be 
the  duty  of  the  county  superintendent  to 
maKe  and  keep  a  record  of  the  adoption  of 
text-books,  and  to  see  that  the  adopted  list 
of  text-books  is  established  and  maintained 
in  all  the  public  schools  in  the  i^unty;  and 
It  shall  be  the  further  duty  ot  the  county 
superintendent  to  file  and  Keep  In  his  office 
the  copy  of  the  bond  of  any  pnblisber  or 
person  selling  text-booliB  before  the  ez  of- 
ficio members  of  the  State  Board  of  Educa- 
tion, and  forwarded  to  him  by  the  Super- 
intendent of  Public  Instruction;  and  when 
any  of  the  books  named  in  said  bond  shall 
be  adopted  for  use  in  bis  county,  and  there 
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is  a  br^di  of,  or  a  faflare  to  comply  with, 
any  of  the  proTlsIonB  of  the  bond  in  his 
county  by  the  parties  executing  the  same, 
he  shall  bring  suit  in  the  circuit  court  of  bis 
county  for  a  forfeiture  of  said  bond,  and 
iny  money  recovered  thereon,  after  paying 
the  cost  of  proceedings,  shall  be  coyered  in- 
to the  school  fund  of  the  county." 

The  agreement  between  the  superintend- 
ent and  the  attorneys  is  as  follows:  "This 
agreement,  made  this  January  10,  1904,  by 
and  between  R.  A.  Burton,  superintendent 
o{  common  schools  of  Shelby  county,  Ken- 
tacky,  of  the  first  part,  and  Beard  &  Mar^ 
<hall,  attorneys  at  law,  of  Shelby  county, 
<a  the  second  part,  witnessetta:  That  said 
ilnt  party  has  this  day  employed  second 
party  to  prosecute  a  suit  in  the  Shelby  dr- 
ctdt  court  and  Court  of  Appeals  against  May- 
nard-Merrlll  Company  and  Glnn  &  Company 
OB  their  respective  bonds  executed  by  them 
to  ttie  commonwealth  of  Kentucliy  to  re- 
cover damages  for  the  violation  of  the  terms 
of  their  bond;  and  said  second  parties  are 
to  perform  all  of  said  services  as  attorneys 
in  bringing  and  prosecuting  said  suit,  or 
bare  same  done,  and  are  to  receive  as  at- 
torneys aforesaid  a  sum  equal  to  50%  of 
whatever  sum  may  be  finally  recovered  in 
each  case,  and  this  sum  shall  be  in  full 
(or  all  their  services.  They  are  to  charge 
notning  If  nothing  is  recovered.  [Signed] 
It.  A.  Burton,  Supt.  Common  Schools,  Shel- 
by County.     Beard  A  Marshall." 

Under  this  contract  the  attorneys  named 
tbereiu  brought  two  suits  in  the  name  of 
the  commonwealth,  one  against  Glnn  &  Co. 
and  the  other  against  the  Maynard-Merrill 
Company,  to  recover  the  penalty  of  $10,- 
OUO  for  alleged  breaches  of  the  bonds  en- 
tered Into  by  them  with  the  commonwealth. 
The  suit  against  the  Maynard-Merrill  Com- 
pany was  unsuccessful,  but  in  the  case  of 
Commonwealth  v.  Glnn  &  Co.,  a  Judgment 
-iras  recovered  for  the  sum  of  $10,000,  with 
interest  and  costs  added,  and  this  sum  the 
attorneys  collected.  They  paid  over  to  the 
commonwealth  one-half  of  the  amount  col- 
lected and  retained  SO  per  cent  as  their  fee 
under  the  contract  In  the  meantime  B.  A. 
Burton's  term  of  office  as  superintendent 
'expired,  and  he  was  succeeded  by  the  appel- 
lant, 6.  M.  Money,  who  refused  io  recog- 
nise the  validity  of  the  contract  made  by 
bis  predecessor,  and  Instituted  this  action 
to  recover  from  the  attorneys  the  money  re- 
tained by  them  as  a  fee  for  their  services. 
At  the  time  the  contract  was  entered  into 
tt  is  admitted  that  0.  C.  Marshall  was  hold- 
ing the  office  of  county  attorney  of  Shelby 
county ;  that  pending  the  litigation  his  term 
of  office  expired,  and  he  was  succeeded  by 
<ieotge  Pickett  who  in  part  represents  the 
appellant  in  this  action.  During  the  time 
tlie  case  was  being  prosecuted  through  the 
Court  of  Appeals,  it  Is  conceded  that  Mar- 
•kail  was  not  eonoty  attorney.    The  ques- 


tion frising  upon  ihe  record  imder  these 
circumstances  is  whether  the  written  con- 
tract under  which  the  appellees  hold  one- 
half  the  sum  collected  on  the  Judgment  from 
Oinn  &  Co.  Is  or  is  not  void. 

We  are  of  opinion  that  It  was  the  duty  of 
0.  C.  Marshall  as  connty  attorney  to  prose- 
cute the  action  against  Oinn  &  Co.  without 
any  additional  remuneration  to  his  regular 
salary  as  county  attorney;  and,  this  be- 
ing true,  it  was  not  competent  for  the  su- 
perintendent of  county  schools  to  make  the 
contract  with  him  which  Is  involved  herein. 
Section  127,  Ky.  St  (BusseU's  St  i  4760), 
defines  the  duties  of  county  attorneys  In 
this  commonwealth  as  follows:  "He  shall 
attend  to  the  prosecution  of  all  cases  in  his 
connty  in  which  the  commonwealth  or  the 
conni7  is  interested;  and,  when  so  direct- 
ed by  the  connty  or  fiscal  court  Institute 
or  defend,  and  conduct  actions,  motions  and 
proceedings  of  every  description,  before  any 
of  the  courts  of  this  commonwealth  in  which 
the  county  is  interested,  and  shall  in  no  in- 
stance take  a  fee  or  act  as  counsel  in  any 
case  in  opposition  to  the  interests  of  the 
county.  He  shall  also  attend  the  circuit 
courts  held  in  his  county,  and  aid  the  com- 
monwealth's attorney  in  all  prosecutions 
therein,  and  in  the  absence  of  an  acting  com- 
monwealth's attorney,  he  shall  attend  to  all 
commonwealth's  business  in  said  courts." 

It  is  said  in  the  briefs  for  appellees  that 
the  above  section  of  the  statutes  relates  alone 
to  criminal  cases  in  wlilch  the  commonwealth 
Is  interested ;  but  this  is  not  correct  It  will 
be  observed  that  the  first  part  of  the  section 
provides  that  he  (county  attorney)  shall  at- 
tend to  the  prosecution  of  all  cases  In  bis 
county  in  which  the  commonwealth  or  the 
county  is  interested ;  and  by  the  latter  part 
it  is  provided  that  he  shall  also  attend  the 
circuit  courts  held  in  his  county  and  aid  the 
commonwealth's  attorney  iu  all  prosecutions 
therein,  etc.  Clearly  the  first  part  of  the  sec- 
tion applies  to  civil  as  well  as  criminal  mat- 
ters ;  and  the  fact  that  the  language  is  that 
"he  shall  attend  to  the  prosecution  of  all 
cases  In  his  county  in  which  the  common- 
wealth or  the  county  is  interested"  of  itself 
shows  that  civil  matters  are  Intended,  as  the 
county  as  such  is  not  Interested  in  criminal 
matters.  The  question  we  have  here  arose 
in  the  case  of  Coulter,  Auditor,  v.  Denny,  67 
S.  W.  65,  23  Ky.  Law  Rep.  1619.  In  that  case 
a  county  attorney  had  been  employed  by  the 
Attorney  General  to  assist  an  Auditor's  agent 
in  a  fiscal  matter,  and  afterwards  sought  by 
mandamus  to  require  the  Auditor  to  issue  a 
warrant  for  bis  pay.  for  this  service.  Upon 
appeal  we  held  that  under  section  127,  Ky. 
St,  it  was  the  duty  of  the  county  attorney 
to  attend  to  this  matter  because  the  state  was 
Interested  in  it  In  the  opinion  it  is  said: 
"As  it  was  tue  duty  of  the  Aoditor's  agent  to 
institute  the  proceeding  against  Cecil,  and  the 
duty  of  the  county  attomeiy  of  that  connty 
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to  hare  prosecated  It,  It  follows  that  It  was 
not  the  duty  of  the  Attorney  General  under 
section  lis  to  represent  the  commonwealth 
In  the  Boyle  county  court,  nor  was  It  one  of 
the  actions  which  he  was  authorized  to  Insti- 
tute and  employ  an  attorney  to  assist  In  Its 
prosecution  under  section  114." 

Ita  the  case  of  D.  C  Heath  &  Co.  t.  Com- 
monwealth, 129  Ky.  836,  113  S.  W.  69,  a  coun- 
ty superintendent  of  schools  instituted  an 
action  similar  to  the  one  Involved  here,  and 
obtained  a  Judgment  for  the  sum  of  $10,000. 
Afterwards  he  compromised  the  Judgment  for 
$2,200,  and  took  the  note  of  the  publishers  In 
payment  of  the  compromise.  A  subsequent 
superintendent  filed  suit  to  collect  the  whole 
Judgment,  and  among  other  defenses  the  de- 
fendants pleaded  the  compromise  and  also 
the  pendency  of  a  suit  on  the  note  for  |2,200. 
After  the  action  to  enforce  the  full  amount 
of  the  Judgment  had  progressed  to  some  ex- 
tent, the  superintendent  undertook  to  dismiss 
It  over  the  objection  of  the  county  attorney, 
and  the  circuit  Judge  sustained  the  county 
attorney  against  the  superintendent,  with 
the  result  that  the  state  recovered  the  full 
Judgment  of  $10,000.  In  the  opinion  delivered 
in  that  case  we  held  that  the  commonwealth 
was  the  real  party  In  Interest,  and  that  the 
superintendent  was  only  a  nominal  party, 
and  thait  the  county  attorney  had  a  right  to 
enforce  the  Judgment  and  to  resist  the  at- 
tempts of  the  superintendent  to  dismiss  the 
case..  The  opinion,  therefore,  settles  conclu- 
sively that  In  an  action  such  as  the  one  we 
are  discussing  the  commonwealth  is  the  real 
party  In  interest,  and  it  Is  the  duty  of  the 
county  attorney  to  prosecute  such  actions; 
and,  this  being  true,  he  cannot,  under  section 
161  of  the  Constitution,  receive  additional 
salary  for  discharging  the  duties  Imposed 
upon  him  by  the  statute. 

It  results,  therefore,  that  the  written  con- 
tract by  which  the  county  attorney  was  em- 
ployed in  the  action  against  Glnn  ft  Co.  was 
void.  Bat  it  does  not  follow  that  the  other 
attorneys  employed  were  not  entitled  to  pay 
for  their  services,  although  the  county  attor- 
ney could  not  be  paid  for  his.  We  think  the 
superintendent.  In  the  exercise  of  a  reason- 
able Judgment,  had  the  right  to  employ  ad- 
ditional counsel,  if  their  services  were  neces- 
sary under  the  exigencies  of  the  case,  and  to 
pay  them  a  reasonable  fee  for  their  services. 
Undoubtedly  the  record  shows  that  the  coun- 
sel other  than  the  county  attorney  rendered 
able  and  valuable  assistance  in  the  prosecu- 
tion of  the  case,  and  the  state  received  the 
benefit  of  their  labor.  They  should,  there- 
fore, be  paid  whatever  is  reasonable  for  these 
services.  We  are  also  of  opinion  that  C.  C. 
Marshall  Is  entitled  to  remuneration  for  bis 
services  rendered  after  bis  term  of  office  as 
county  attorney  expired. 

For  these  reasons,  the  Judgment  of  the 


lower  court,  upholding  the  Talldlty  of  th» 

contract  between  the  superintendent  and  the 
attorneys,  is  reversed,  with  directions  that, 
when  the  case  returns  to  the  circuit  court, 
the  pleadings  be  amended  so  as  to  properly 
present  the  issues  Indicated  in  this  opinion. 


COMMONWEALTH,    for   Use    of   WADE'S  | 

ADM'R,  V.  BEAUCHAMP  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  20,  1910.) 

Counties  (g  192*)— Fiscal  Coubt— Obderino        i 

Levy  of  Tax— Repealino  Order. 

The  fiscal  court  of  a  county  in  orderinr  the 
lev^r  of  a  tax  to  pay  a  judgment  of  a  bank 
against  the  county  acts  in  a  legislative  capacity, 
rather  than  a  judicial  capacity,  and  so  may,  at 
a  subsequent  term,  repeal  such  order,  where  no 
rights  have  become  vested  by  virtue  of  aucb 
order;  as  is  the  case  where  the  bank  having 
also  recovered  judgment  for  the  amount  of  the 
debt  of  the  county  to  it,  against  a  tax  collector 
for  his  failure  to  collect  a  tax  previously  levied 
to  pay  the  bank,  such  collector  paid  the  judg-  ' 
ment  but  not  till  after  such  repeal  of  such  order, 
and  therefore  not  in  reliance  on  Its  validity. 

[Ed.  Xote.— For  other  cases,  see  Conntie*, 
Cent.  Dig.  J  305;    Dec.  Dig.  I  192.»] 

Appeal  from  Circuit  Court,  Taylor  County. 

"To  be  officially  reported." 

Action  by  the  Commonwealth,  for  the  use 
of  D.  8.  Wade's  administrator,  against  FI.  N. 
Beauchamp  and  others.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Affirmed. 

W.  M.  Jackson,  James  Oamett,  and  W.  W. 
Jones,  for  appellant  B.  A.  Rice,  for  appel- 
lees. 

,CLAT,  O.  The  Bank  of  Columbia  obtain- 
ed a  Judgment  in  the  Taylor  circuit  court 
against  the  county  of  Taylor  for  the  sum  of 
$4,000,  and  Interest  at  the  rate  of  6  per  cent, 
per  annum  from  the  29th  day  of  March,  1894, 
until  paid.  Afterwards  It  moved  the  fiscal 
court  to  make  a  levy  to  pay  the  Judgment. 
This  the  fiscal  court  declined  to  do.  There- 
upon the  bank  instituted  an  action  against 
the  members  of  that  court  to  compel  them  to 
make  the  levy.  The  court  below  refused  to 
require  the  fiscal  court  to  make  the  levy 
prayed  for.  From  that  Judgment  the  bank 
prosecuted  an  appeal  to  this  court.  The 
Judgment  was  reversed,  with  directions  to 
the  lower  court  to  require  the  members  of 
the  fiscal  court  to  make  the  levy.  Bank  of 
Columbia  v.  Taylor  County,  112  Ky.  243,  05 
S.  W.  461,  23  Ky.  Law  Rep.  1483.  Upon  the 
return  of  the  case  Judgment  was  entered  In 
pursuance  to  the  mandate. 

On  April  3,  1903,  the  fiscal  court  made  a 
levy  of  60  cents  on  each  $100  in  value  of  all 
property  subject  to  taxation  in  the  county, 
and  appointed  W.  B.  Trotter  to  collect  the 
same.  Trotter  failed  to  qualify  and  assume 
the  duties  of  the  office.  At  that  time,  and 
for  several  years  prior  thereto,  there  was  no- 
sheriff  in  Taylor  county.  The  office  being  va- 
cant, the  duties  were  performed  from  time  to- 
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tiiM  Iqr  coUectora  appointed  for  that  pur- 
pose. On  January  13,  1902,  D.  S.  Wade  was 
appointed  collector  of  both  state  and  county 
taxes.  He  accepted  the  appointment  and 
qoallfled  by  taking  the  oath  of  oflSce  and  eze- 
catlng  the  bonds  required  by  law,  with  J.  N. 
Tomer  and  Henry  R.  Turner  as  his  sureties 
«D  both  bonds.  After  the  levy  of  the  tax  by 
the  fiscal  court,  the  bank  notified  the  collect- 
or, D.  8.  Wade,  thereof,  and  demamded  that 
be  proceed  at  once  to  collect  the  tax  and  pay 
It  over  In  satisfaction  of  the  Judgment  This 
he  failed  and  refused  to  do,  and  no  part  of 
the  levy  was  ever  collected,  or  paid  to  the 
bank.  The  bank  then  Instituted  an  action 
against  the  collector  on  his  bond,  for  the  pur- 
pose of  recovering  Judgment  against  him  and 
his  snretleB  for  the  payment  of  Its  debt.  In- 
terest, and  costs.  The  court  below  decided  In 
faror  of  Wade  and  his  sureties.  On  appeal 
to  this  court,  the  action  was  revived  In  the 
name  of  Wade's  administrator.  Wade  being 
then  dead,  and  the  Judgment  was  reversed 
and  cause  remanded  with  directions  to  enter 
]ndg;ment  against  Wade's  administrator  and 
his  sureties  In  favor  of  the  bonk.  Ck>mmon- 
wealth.  for  Use.  etc.,  v.  Wade's  Adm'r,  128 
Ky.  781. 104  S.  W.  965,  31  Ky.  Law  Rep.  1185. 
On  April  11,  1908,  the  fiscal  court  of  Taylor 
coonty  levied  a  tax  of  20  c»t8  on  each  ilOO 
of  taxable  property  In  the  county  for  the  pur- 
pose of  paying  a  portion  of  the  Judgment  In 
faror  of  the  bank.  H.  N.  Beauchamp  was 
appointed  tax  collector  for  the  county  on  Au- 
gust 28,  1908.  He  accepted  the  appointment 
and  qoalifled  by  executing  bond  on  September 
10, 190&  He  proceeded  Immediately  to  col- 
lect the  tax,  and  succeeded  In  collecting  about 
tSOO.  On  October  8,  1908,  the  fiscal  court  en- 
tered an  order  setting  aside  the  order  of 
April  11.  1908,  levying  the  20  cents'  tax.  In 
this  order  H.  N.  Beauchamp  was  directed  to 
take  no  further  steps  towards  the  collection 
of  the  tax  and  to  pay  back  to  those  from 
whom  he  had  made  collections  the  amounts 
receirecl  from  them.  On  October  19,  1908, 
Wade's  administrator  paid  to  the  bank  a  por- 
tion of  Its  Judgment  On  November  28,  1908, 
be  paid  the  balance  of  the  Judgment.  On 
Mardi  12, 1900,  he  obtained  an  assignment  of 
the  Jodgment  from  the  bank.  After  payment 
tt  the  Judgment  Wade's  administrator  de- 
manded of  Beauchamp  that  he  proceed  to  col- 
lect the  tax  levied  by  the  order  of  April  11, 
WS.  This  he  refused  to  do.  Thereupon  the 
commonwealth,  for  the  use  of  Wade's  admin- 
tetrator,  instituted  this  action  against  Beau- 
diamp  and  his  sureties  for  the  purpose  of 
recoverlDg  Judgment  against  them  on  the 
poaoi  of  Beenchamp's  failure  to  perform  his 
dntlea.  Among  other  defenses  which  It  will 
be  mmecessary  to  set  up,  Beauchamp  pleaded 
Oat  the  order  of  April  11, 1908,  was  set  aside 
ud  rescinded  by  the  order  of  October  8, 1908, 
ud  that  he  waa  thereby  absolved  from  any 


further  duty  In  the  matter.  At  the  same 
time  he  made  Taylor  county  a  party  defend- 
ant and  by  proper  pleading  asked  Judgment 
over  against  It  in  case  he  was  required  to 
pay  Wade's  administrator.  The  Judgment  be- 
low was  in  favor  of  Beauchamp  and  his 
sureties.  From  that  Judgment  this  appeal  is 
prosecuted. 

The  only  question  which  we  deem  it  neces- 
sary to  consider  is  the  power  of  the  fiscal 
court,  at  a  subsequent  term,  to  set  aside  and 
rescind  the  order  of  April  11,  1908,  levying 
the  20  cents'  tax.  It  is  true  that  this  court 
has  decided  that,  where  the  county  or  fiscal 
court  passes  upon  the  merits  of  a  claim  and 
adjudge  It  to  be  valid,  it  has  no  power  at  a 
subsequent  term  to  reverse  Its  action.  Pre- 
bels  V.  Chlsm,  6  T.  B.  Mon.  158;  Lexington 
&  Harrodsburg  Turnpike  Boad  Co.  v.  McMur- 
try,  8  B.  Mon.  214.  The  reason  for  this  rule 
is  that,  in  passing  upon  the  validity  of  a 
claim,  such  court  acts  In  a  Judicial  capacity. 
But  where  the  county  or  fiscal  court  does  not 
act  In  a  Judicial  capacity,  as  In  a  case  of  an 
appropriation  of  money  to  build  bridges,  Its 
action  may  be  rescinded  at  a  subsequent  term 
of  the  court  (Crittenden  County  Court  v. 
Shanks,  88  Ky.  475,  11  S.  W.  468,  11  Ky.  Law 
Rep.  8),  unless  individual  rights  have  become 
Involved.  The  act  of  appropriating  money 
after  it  has  been  levied  and  collected  differs 
In  no  respect  from  dn  order  levying  a  tax  for 
the  purpose  of  raising  money.  In  each  case 
the  court  does  not  act  Judicially,  but  rather 
in  a  legislative  capacity.  Furthermore,  It 
has  been  held  that  the  Legislature  of  the 
state  has  the  right  to  repeal  any  act  in  which 
taxes  have  been  Imposed.  Having  a  right  to 
Impose  a  burden,  it  has  a  right  to  remove  It 
And  we  see  no  good  reason  why  a  fiscal 
court,  which  is  authorized  by  the  Legislature 
to  levy  taxes  for  county  purposes,  has  not  the 
same  right  to  repeal  an  order  levying  a  tax. 
in  cases  where  no  rights  have  become  vested 
by  virtue  of  such  order.  It  is  apparent  from 
the  record  that  Wade's  administrator  incur- 
red no  liability  on  the  faith  of  the  validity 
of  the  order  of  April  11,  1908,  levying  the  tax 
in  question.  That  order  was  set  aside  on 
October  8, 1908.  At  that  time  Wade's  admin- 
istrator had  paid  no  part  of  the  bank's  Judg- 
ment. The  first  payment  on  the  bank's  Judg- 
moit  was  made  on  October  19,  1908,  while 
the  second  payment  was  made  on  November 
28,  1908.  Prior  to  each  of  these  dates  the  or- 
der levying  the  tax  had  been  set  aside.  Pay- 
ment then,  was  not  made  on  the  faith  of  that 
order.  That  being  the  case,  we  conclude  that 
Beauchamp  and  his  surety  were  absolved 
from  all  liability  by  the  order  of  October  8, 
1908,  setting  aside  the  levy  in  question.  This 
view  of  the  case  renders  it  unnecessary  to 
pass  upon  any  of  the  questions  between  ap- 
pellant and  Taylor  county. 

Judgment  affirmed. 
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OITT  OP  PADUCAH  r.  COMMONWEALTH. 
(Court  of  Appeals  o*  Kentucky.    Jan.  19,  1910.) 

1.  Taxation   ({  245*)  —  Bxbmption  —  Ceme- 
teries. 

The  cemetery  of  a  city  expending  the  mon- 
eys realized  from  the  sale  of  unsold  lots  and 
the  income  from  rentals  in  maintaining  the 
cemetery  is  exempt  from  taxation  by  the  state 
under  CVmst.  i  170,  exempting  from  taxation 
places  of  burial  not  held  for  profit. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  415;  Det  Dig.  I  246.*] 

2.  Taxation  ({  217*)  —  EtoaimoN  —  Market 
Places. 

The  maricet  place  and  stalls  therein  owned 
and  maintained  by  a  city  where  gardeners  and 
fresh  meat  venders  may  display  their  goods  for 
sale,  under  regulations  prescribed  by  the  city, 
at  a  rental  charge  for  their  use  for  the  pay- 
ment of  the  expense  of  maintenance,  are  exempt 
from  taxation  by  the  state  under'  Const.  |  170, 
exnnpting  from  taxation  putdic  property  used 
for  public  purposes. 

[£]d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  356;    Dec.  Dig.  i  217.*] 

Nunn  and  Carroll,  JJ.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"To  be  ofHdally  reported." 

Action  by  the  Commonwealth  by  Holland 
Li.  Anderson,  revenue  agent  for  the  common- 
wealth, against  the  City  of  Paducah.  From 
a  Judgment  for  plaintiff,  defendant  appeaia. 
Reversed  and  remanded. 

Jas.  Campbell,  Jr.,  and  Greene,  Van  Winkle 
&  Schoolfleld,  (or  appellant  Frank  A.  Lucas, 
for  the  Commonwealth. 

LASSINO,  J.  This  appeal  Involves  the 
right  of  the  commonwealth  to  tax  the  wharf, 
market  bouse,  and  two  public  c«neteries 
owned  by  the  city  of  Paducab. 

This  question,  in  so  far  as  the  wharf  prop- 
erty Is  concerned,  bas  recently  been  fully  con- 
sidered by  tbls  court  in  the  case  of  Common- 
wealth V.  City  of  Louisville,  119  S.  W.  160, 
and  it  was  there  held  that  the  wharf  was 
not  subject  to  taxation.  As  we  still  adhere 
to  the  conclusion  reached  in  that  opinion,  we 
dismiss  this  branch  of  the  litigation  from 
further  consideration. 

The  right  of  the  commonwealth  to  assess 
for  taxation  public  cemeteries,  or  the  imsold 
portions  thereof  and  the  funds  accumulated 
from  the  sale  of  lots  therein,  was  considered 
by  this  court  in  the  cases  of  Negley  v.  City 
of  Henderson,  55  S.  W.  554,  21  Ky.  Law  Rep. 
1394,  and  Commonwealth  v.  I«xlngton  Cem- 
etery Co.,  114  Ky.  165,  70  S.  W.  280,  24  Ky. 
Law  Rep.  924.  In  the  former  case  it  was 
held  that  the  unsold  lots  in  the  cemetery 
were  not  exempt  from  taxation,  but  this  opin- 
ion was  rested  upon  the  ground  "that  the 
averments  of  the  petition  do  not  show  that 
the  lot  in  question  is  exempt  from  taxation 
because  of  the  absence  of  an  averment  that 
it  is  not  held  for  profit,"  and  section  170  of 


the  Constitution  only  exempts  places  of  buri- 
al not  held  for  private  or  corporate  profit 
Undonbtedly,  under  the  state  of  case  present- 
ed by  the  pleadings,  that  case  could  not  have 
been  decided  otherwise.  In  tbe  case  of  the 
Commonwealth  t.  Lexington  Cemetery  Co. 
there  was  involved  the  right  of  the  common- 
wealth to  assess  a  fund  which  had  accumu- 
lated in  the  bands  of  the  cemetery  company 
from  tbe  sale  of  lots,  amounting  to  some  $30,- 
000  or  $40,000.  This,  the  court  bdd,  was  sub- 
ject to  taxation,  although  in  that  opinion  it 
is  expressly  stated  that  the  place  of  burial  is 
exempt  from  taxation.  In  other  words,  tbe 
court  there  decided  that  the  constitutional 
provision  did  not  exempt  from  taxation  a 
fund  which  had  been  accumulated  by  tbe 
cemetery  company,  although  tbe  Income 
therefrom  may  have  been  used  in  the  main- 
tenance and  adornment  of  the  cemetery. 

In  the  case  under  consideration  it  is  shown 
that  all  of  the  money  realized  from  the  sale 
of  such  lots  as  have  been  sold,  and  the  total 
income  from  the  rentals  received  from  tbe 
new  cemetery,  are  expended  upon  tbe  ceme- 
tery grounds.  There  is  no  fund  on  hand,  and 
the  city  realizes  no  profit  therefrom.  It  is- 
clear  that  the  only  purpose  of  the  city  In 
owning  these  cemeteries  at  all  is  to  fumisb 
to  such  of  its  citizens  as  are  able  to  pay 
therefor  a  suitable  burial  lot  at  a  nominal 
cost,  and  to  furnish  to  such  as  are  not  able 
to  pay  therefor  burial  lots  free  of  cost:  It 
exercises  a  general  supervision  over  these 
cemeteries,  and  sees  that  they  are  properly 
kept,  and  that  no  nuisance  is  committed 
thereon.  As  lots  are  sold  off,  they  become 
the  property  of  tb^r  respective  purchasers, 
though  at  all  times  under  the  supervision 
and  control  of  tbe  city,  and  the  city  continues 
to  look  after  and  care  for  and  improve  its 
walks  and  ways  and  otherwise  adds  to  its 
beauty  and  adornment.  It  Is  this  feature 
that  makes  the  public  ownership  of  burying 
grounds  especially  attractive,  for,  if  this  duty 
devolved  upon  the  Individual  owners  of  tbe 
lots  therein,  the  grounds  would  soon  become 
neglected,  and,  as  owners  died  or  moved  from 
the  immediate  locality,  there  would  be  left 
no  one  having  any  direct  interest  in  the  care 
of  the  cemetery,  and  it  would  soon  become 
grown  up  in  underbrush,  briars,  and  weed?, 
a  place  more  fitting  for  the  abode  of  var- 
ments and  reptiles  than  a  resting  place  for 
our  dead.  In  earlier  times  there  were  no 
public  cemeteries  other  than  tbe  potters' 
fields,  where  the  city's  pauper  dead  were 
burled.  All  who  were  able  were  buried  in 
private  bnrylng  grounds.  So  long  as  the  ovra- 
ers  of  these  grounds  lived  tbey  were  usually 
cared  for  and  kept  up,  but  as  years  rolled  by 
frequently  they  were  n^lected  and  went  rap- 
Idly  to  decay,  and  private  burying  grounds 
frequently  became  so  unsightly  as  to  be  look- 
ed upon  as  almost  public  nuisances.    In  cast- 
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Ins  tbont  for  some  remedy  the  mnnldpal 
owDOsUp  of  bnryins  places  was  adopted, 
and  it  has  proven  most  desirable  and  advan- 
ugeoDS.  The  private  cemetery  to-day  Is  the 
ezcq)tioii  to  the  rule,  for  most  people  prefer 
tbat  those  near  and  dear  to  them  In  life 
■honld.  In  death,  have  their  resting  place 
ciKwen  where  It  wlU  always  be  looked  after 
and  properly  cared  for.  The  growth  and  do- 
Tdopment  of  the  municipal  cemetery  has 
kept  pace  with  the  advancement,  mental, 
moral,  and  social,  of  our  people.  It  Is  com- 
mon knowledge  that  the  cities  throughout  the 
conntiy,  and  especially  the  larger  cities,  have 
built  up  and  maintained  at  an  enormous  ex- 
pense their  burying  grounds,  and  these  In 
many  instances  are  so  beautified  by  landscape 
gardoiing,  the  growth  of  shade  trees,  shrub- 
beiy,  and  flowers,  and  the  building  of  walks 
and  drives,  that  they  have  come  to  be  looked 
apon  as  among  the  attractive  features  of  the 
dty.  This  policy  on  the  part  of  oiir  cities  and 
towns  should  be  encouraged  by  the  govern- 
ment, and  every  step  taken  by  our  munici- 
palities looking  toward  the  betterment,  phys- 
ically, mentally,  socially,  and  morally,  of  our 
people  should  meet  with  the  governmental 
itamp  of  approval.  Our  people  need  to  be 
tanght  that  life  has  an  aim  higher  than  the 
mere  accumulation  of  wealth,  and  the  govem- 
moit  owes  a  duty  to  her  citizens  over  and 
above  that  of  levying  and  collecting  taxes. 
The  framers  of  the  Constitution,  recognizing 
that  there  should  be  a  reasonable  limitation 
opon  the  taxing  power  of  the  state  over  cem- 
eteries, provided,  among  other  things,  that 
borial  places  not  held  for  profit  should  be 
exempt  from  taxation. 

aearly  these  cemeteries  are  not  taxable, 
onless  the  maimer  In  which  they  are  govern- 
ed by  the  dty  takes  them  out  of  the  exempt- 
ed class.  As  lots  are  sold,  the  money  Is  col- 
lected by  the  city,  and  all  of  it  is  expended 
upon  the  grounds,  in  their  policing,  keeping, 
and  care.  Upon  this  feature  of  their  man- 
iganent  much  stress  Is  laid.  It  is  true  that 
the  dty  receives  the  money  therefor.  And 
for  this  reason,  it  Is  urged,  the  property  is 
bdd  for  profit,  and  that,  even  though  no 
profit  remains  to  the  dty  after  the  expenses 
tncnrred  by  it  in  the  management  and  care 
of  the  cemetery,  this  fact  does  not  exempt 
tbe  property  from  taxation.  Section  170  of 
the  Constitution  expressly  exempts  places  of 
burial  from  taxation  where  they  are  not  held 
tot  profit  Since  tbe  dty  derives  no  profit 
fran  ttiese  cemeteries,  but  uses  all  of  the 
Income  derived  therefrom  and  more  in  their 
mantenanoe,  we  are  unable  to  see  how  it  can 
be  claimed  that  they  are  held  for  profit  The 
question  Is  mndi  simplified  If  we  will  look  at 
it  from  another  standpoint  Suppose,  In- 
stead ot  selling  the  lots  to  individuals  at 
fmn  $26  to  60  per  lot,  according  to  location, 
iiie,  etc,  and  q)endlng  this  money  In  caring 
for  and  beautifying  the  cemetery,  the  city 
^'onld  lay  to  one  desiring  to  purchase  a  lot, 
■^OQ  may  have  a  lot,  valued  at  from  $25  to 


$50,  provided  yon  will  do  from  $26  to  $60 
worth  of  work,  according  to  the  value  of  the 
lot  selected  by  you,  upon  the  cemetery 
grounds."  Here  the  dty  would  be  receiving 
no  money  whatever,  and  yet  the  result,  so 
far  as  the  cemetery  is  concerned,  would  be 
the  same.  The  dtlzen  would  become  tbe 
owner  of  the  lot,  and  the  value  thereof,  as 
agreed  upon  betweoi  the  dty  and  the  pro- 
spective purchaser,  would  be  expended  upon 
the  cemetery  grounds.  This  Is  In  effect  what 
the  city  does  indirectly.  Wlat  It  may  do  In- 
directly without  subjecting  the  property  to 
taxation  It  may  do  directly. 

Tbe  pleadings  in  the  case  under  consider- 
ation take  it  beyond  the  rule  announced  in 
the  Henderson  Case,  supra,  and  there  is  no 
allegation  or  proof  which  would  bring  this 
case  within  either  the  letter  or  the  spirit  of 
the  Lexington  Case.  We  are  of  opinion  that 
neither  of  the  cemeteries  should  be  taxed. 

The  only  remaining  question  is:  Should  the 
market  place  and  house  be  taxed?  The 
market  place  is  essential  to  the  material  wel- 
fare of  the  citizens.  It  furnishes  a  place 
where  tbe  gardeners  and  fresh  meat  venders 
may  display  their  goods  for  Inspection  and 
sale  under  such  reasonable  regulations  as  the 
city  authorities  may  prescribe.  As  an  Ind- 
dent  to  the  proper  conduct  of  a  market  place, 
we  Invariably  find  the  market  hotise  or  stalls, 
where,  upon  stated  days  of  the  week,  the 
great  bulk  of  tbe  vegetables,  fruit,  and  fresb 
meats  upon  which  the  Inhabitants  of  the  city 
live  are  publldy  exposed  for  inspection  and 
sale.  If  any  are  found  to  be  unfit  for  use, 
they  are  promptly  condemned,  and  their  ven- 
der suitably  punished.  The  public  health  Is 
thereby  protected  and  promoted.  The  han- 
dling of  this  great  quantity  of  vegetable  and 
animal  matter  necessarily  creates  and  leaves 
upon  the  market  place  much  waste  and  de- 
cayed material.  This  has  to  be  removed  and 
the  street  and  space  kept  in  a  dean  and  sani- 
tary condition,  necessarily  entailing  upon  the 
dty  a  considerable  expense.  This  expense, 
or  rather  extra  expense,  Is  met  by  tbe  im- 
position of  a  rental  charge  for  the  use  of  the 
market  place  and  stalls,  and  until  it  is  shown 
that  the  dty  is  renting  its  market  as  a  rev- 
enue producer  rather  than  as  a  means  of 
carrying  out  and  enforcing  one  of  its  police 
powers,  to  wit,  the  protection  of  its  people 
against  the  sale  of  stale  or  Impure  food  stuffs, 
it  must  be  regarded  as  falling  within  both 
the  spirit  and  the  letter  of  section  170  of 
the  Constitution,  and  Its  use  dedared  to  be 
a  purely  public  ona  The  market  place  is  in- 
tended for  the  use  of  the  local  or  nearby 
gardeners,  butchers,  etc.,  Just  as  the  public 
wharfs  are  for  the  foreign  or  distant  trades- 
men. The  maintenance  of  each  is  for  tbe 
public  good,  and  ndther  is  kept  for  profit 
The  fact  that  those  who  use  them  are  requir- 
ed to  pay  a  nominal  charge  therefor  does  not 
Justify  the  conclusion  that  they  are  held  for 
profit     The  statute  authorizes  the  dty  to 


Digitized  by  VjOOQIC 


288 


124  SODTHWESTEBN  BSPORTBB. 


^y. 


bave  a  market  place.  This  carries  with  It 
necessarily  the  building  of  a  house  or  stalls, 
and  It  Is  but  right  and  fair  to  the  citizens 
that  those  who  derive  a  iiersonal  benefit  from 
the  use  of  this  public  property  should  be 
made  to  bear  the  burden  assumed  by  the 
city  in  establishing  and  malntaing  it. 

We  are  of  opinion  that  the  marlcet  place, 
house,  and  stalls  are  held  and  maintained 
for  a  purely  public  purpose,  and  the  collec- 
tion of  the  charges  made  against  those  who 
use  them  is  but  an  incident  to,  rather  than 
an  evidence  of  the  purposes  for  which  they 
are  maintained.  This  being  so,  the  property 
should  not  be  taxed.  Wherefore,  the  whole 
court  sitting,  the  Judgment  is  reversed  and 
cause  remanded  for  proceedings  consistent 
herewith. 

Judges  NUNN  and  CARROI/L  dissent  from 
60  much  at  this  opinion  as  holds  that  the 
wharf  property  and  marlcet  house  are  exempt 
from  taxation. 


COMMONWEALTH  v.  WOLPPORD. 

(Court  of  Appeals  of  Kentucky.    Jan.  20,  1910.) 

False  Personation  (J  4*)  —  Indictment  — 
SuFnciENOY — False  Impersonation  of  Of- 
ficer. 

Ky.  St  c.  36,  subd.  2,  |  1212  (RusaeH's  St 
{  3479),  makes  any  person  pretending  to  act 
under  any  civil  authority  who  shall  without 
warrant  of  law  collect  any  sum  under  the  pre- 
tense of  a  tax  or  shall  under  any  snch  pretense 
demand  any  property,  etc.,  guilty  of  a  felony. 
The  indictment  charged  that  accused  unlawfully, 
and  pretending  to  do  so  as  a  deputy  sheriff  and 
without  warrant  of  law,  collected  from  another 
a  sum,  pretending  that  it  was  a  tax  for  a  cer- 
tain year  when  such  person  bad  not  been  as- 
sessed. Held,  that  the  indictment  was  bad  for 
not  alleging  that  accused  was  not  a  deputy  shei^ 
iff  when  he  collected  the  money,  a  mere  false 
representation  tliat  the  money  collected  was  a 
tax  not  constituting  an  offense  under  the  stat- 
uter. 

[Ed.  Note.— For  other  cases,  see  False  Per- 
sonation, Oent  Dig.  f  2 ;  Dec.  Dig.  §  4.*] 

Appeal  from  Circuit  Court,  Carter  County. 

"To  be  officially  reported." 

G.  W.  E.  Wolfford  was  indicted  for  unlaw- 
fully collecting  money  as  taxes  under  pre- 
tense of  acting  as  an  official,  and,  from  a 
Judgment  sustaining  a  demurrer  to  the  indict- 
ment, the  Commonwealth  appeals.    Affirmed. 

James  Breathitt,  Atty.  Gen.,  Theo.  B.  Blak- 
ey  and  Tom  B.  McGregor,  Asst  Atty.  Gens., 
and  John  W.  Wangh,  for  the  Commonwealth. 
Theobald  &  Theobald,  for  appellee. 


SETTLE,  J.  The  following  Indictment  was 
returned  against  the  appellee,  G.  W.  B.  Wolf- 
ford,  by  the  grand  Jury  of  Carter  county: 
"We,  the  grand  Jiiry  of  Carter  county,  in  the 
name  and  by  the  authority  of  the  common- 
wealth  of  Kentucky,  accuse  G.  W.  E.  Wolf- 
ford  of  the  crime  of  unlawfully  collecting  and 
obtaining  money  without  dne  process  of  laiv. 


committed  as  follows:  The  said  defendant  on 
the  7th  day  of  June,  1909,  in  the  county  and 
circuit  aforesaid,  did  unlawfully,  and  pre- 
tending to  do  so  under  and  by  the  authority 
as  deputy  for  H.  W.  McGlone,  sheriff  of  Car- 
ter county,  Kentucky,  and  without  the  war- 
rant of  law,  collect  of  Chs.  Davis,  a  sum  of 
money,  to-wit:  $1.00,  pretending  and  repre- 
senting that  the  same  was  a  tax  due  the  state 
of  Kentucky  and  Carter  county,  for  the  year 
1907,  when  the  said  Chs.  Davis  had  not  t>een 
assessed  in  the  said  county  for  state  and 
county  taxes  for  the  said  year.  Against  the 
peace  and  dignity  of  the  commonwealth  of 
Kentucky."  Appellee  entered  a  demurrer  to 
the  indictment,  which  was  sustained  by  the 
circuit  court,  and  the  commonwealth,  being 
dlssatisfled  with  that  ruling,  has  appealed. 

We  are  advised  by  the  brief  of  appellee's 
coimsel  that  the  Judgment  sustaining  the  de- 
murrer was  based  on  the  ground  that  the  in- 
dictment did  not  accuse  appellee  of  a  public 
offense.  While  it  is  not  specifically  charged 
in  the  indictment  that  appellee  at  the  time  of 
the  commission  of  the  alleged  offense  was 
deputy  sheriff,  neither  is  it  alleged  tliat  he 
was  not  It  Is,  however,  admitted  by  his 
counsel  that  he  was  a  deputy  sheriff,  and  ad- 
mitted by  the  demurrer  that  he  did  In  fact 
collect  the  dollar  from  Davis  as  a  poll  tax, 
and  that  Davis  had  not  been  assessed  for  such 
tax.  The  indictment  was  evidently  found  un- 
der section  1212,  Ky.  St  (Russell's  St  i  3479), 
which  provides :  "If  any  person  pretending  to 
act  under  any  civil  or  military  authority  of 
this  state,  or  the  United  States  shall,  without 
due  warrant  of  law,  collect  of  any  person  in 
this  commonwealth  any  sum  of  money  under 
the  pretense  of  fine,  tax,  duty  or  contribution, 
or  as  being  due  by  the  Judgment  of  any  pre- 
tended court  not  theretofore  authorized  by 
law,  or  shall  under  any  such  pretense,  de- 
mand and  receive  from  another  any  8i>ecies 
of  property,  or  the  promissory  note  of  such 
other  for  the  payment  of  any  such  money  or 
the  delivery  of  such  property,  the  person  or 
persons  so  offending,  the  counsellors,  aiders 
and  abettors,  shall  be  guilty  of  felony,  and 
shall  be  confined  in  the  penitentiary  not  less 
than  one  year,  nor  more  than  ten  years." 
The  section,  supra,  is  a  part  of  subdivision  11. 
c  36,  Ky.  St,  the  various  other  sections  of 
which,  together  with  those  of  subdivision  10, 
same  chapter,  define,  and  provide  punisiiment 
for,  numerous  felonies,  such  as  embeszlement 
felonious  misappropriation  of  money  or  other 
property,  obtaining  money  or  property  by 
false  pretenses,  falsely  x)ersonatlng  another, 
and  the  like.  Section  1212,  however,  was  ol>- 
viously  Intended  to  apply  to  a  class  other  than 
the  offenders  included  by  the  other  sections 
of  subdivisions  10,  11,  c.  86,  Ky.  St,  namely, 
X)ersonB,  not  officers,  who  may  commit  any  of 
the  wrongful  acts  denounced  therein,  by  false- 
ly representing  themselves  to  be  offices,  or, 
to  employ  the  language  of  the  section,  by 
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"pntoidliiK  to  act  tuder  any  cItU  or  military 
aathorlty  of  thla  state  or  the  United  States," 
ud  coDseiiuently  "wltltont  due  warrant  of 
Jaw." 

The  graTamen  of  the  otFense  denounced  by 
tills  section  la  the  wrongdoer's  usuritatlon  of 
oflidal  authority,  or  pretense  of  acting  In  on 
official  capacity  and  with  pretended  civil  or 
mllltaiT  authority,  in  Illegally  collecting  mon- 
ey or  obtaining  property,  as  condemned  by 
tbe  statute.  Unlawfully,  or  without  due  war- 
rut  of  law,  collecting  money  or  obtaining 
property  is  not  a  crime  that  may  be  punished 
oiMter  Uie  common  law  or  any  statute  of  this 
state.  But  If  one  collect  money  or  obtain 
property  by  pretended  official  authority 
when,  in  fact,  he  is  not  an  officer  and  is 
withoot  such  official  authority,  he  commits 
s  felony,  and  niton  proof  of  his  guilt  may  be 
pnnished  under  the  statute  in  question.  If 
DsTls,  tbe  person  from  whom  appellee  Is 
charged  to  have  collected  the  $i  under  the 
pretense  that  he  owed  It  as  a  tax,  was  not 
liable  therefor,  or  it  had  not  been  assessed 
against  him  for  the  year  1907,  the  act  of 
appellee  in  collecting  it  of  him  was  illegal, 
altbongh  he  was  at  the  time  a  deputy  sher- 
iff and  as  such  authorized  to  collect  taxes ; 
bat  the  illegality  of  the  transaction  did  not 
coDstltote  it  a  crime  under  tbe  section,  su- 
pra, nor  would  it  have  been  so  if  appellant 
at  the  time  of  collecting  the  money  had  rep- 
resented to  Davis  that  be  bad  authority  as 
depnty  sheriff  to  collect  it  and  in  that  ca- 
pacity required  him  to  pay  it,  for  appellee 
was  then  depnty  sheriff  and  his  claim  to 
that  office  was  not  a  false  or  pretended  one. 
If,  however,  appellee  collected  of  Davis  the 
mosey  under  these  circumstances,  he  was 
nilty  of  a  misdemeanor,  for  which  he  might 
have  been  indicted  and  punished  under  sec- 
tion 4067,  Ky.  St.  (Russell's  St  |  5959), 
which  provides :  "No  sheriff  stiall  receive  or 
receipt  for  any  taxes  until  a  copy  of  the  as- 
Mstor's  books,  as  approved  by  tbe  Board  of 
SoperrisoTS,  has  been  delivered  to  him  by 
tbe  county  clerk,  or  the  list  filed  in  the 
county  clerk's  office  has  been  certified  to 
him  by  tbe  said  clerk.  For  a  violation  of 
tbis  section  the  sheriff  shall  be  fined  one 
bondred  dollars  for  each  offense."  It  will  be 
obserred  that  tbe  Indictment  in  setting  out 
the  particular  acts  constituting  the  alleged 
crtane  charged  against  appellee  alleges,  in 
substance,  that  be  did  unlawfully  and  by 
pretending  to  act  under  and  by  the  authori- 
tr  ss  deputy  for  H.  W.  McGIone,  sheriff  of 
Carter  county,  Ky.,  without  due  warrant  of 
l»w,  collect  of  Davis  |1,  pretending  that  the 
Nme  was  a  tax,  etc.  This  language  does 
sot  state  an  offense  under  the  statute,  for 
it  does  not  charge  that  appellee  was  not  a 
depoty  for  McGIone,  sheriff  of  Carter  coun- 

tr,  or  that  bis  claim  of  authority  aa  sudi 
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was  a  pretense.  If  he  was  at  the  time  dep- 
uty sheriff,  his  act  of  collecting  the  money 
under  a  claim  of  authority  as  such  officer, 
though  done  under  the  pretense  Qiat  Davis 
owed  it  as  a  tax,  did  not  constitute  the  of- 
fense denotmced  by  section  1212,  Ey.  St. 
But,  If  he  was  not  at  the  time  deputy  sher- 
iff, the  collection  of  tbe  money  under  the 
pretense  that  he  was  deputy  sheriff  and  act- 
ing as  such  was  a  violation  of  the  section, 
supra.  However,  even  in  the  latter  event, 
the  circuit  court  could  not  have  done  oth- 
erwise than  hold  the  indictment  bad  on  de- 
murrer, as  It  falls  to  allege  that  appellee 
was  not  then  a  depnty  sheriff,  and  we  take 
It  for  granted  could  not  truthfully  have  done 
BO.  As  previously  indicated.  In  order  to 
commit  an  offense  under  the  statute  in  ques- 
tion, the  act  must  have  been  done  by  the 
accused  without  authority,  civil  or  military, 
emanating  from  this  state  or  the  United 
States,  but  which  authority  be  pretended  to 
have,  and  by  virtue  of  such  pretense  did 
some  of  the  things  denounced  by  the  statute. 

It  is,  however.  Insisted  for  tbe  common- 
wealth that  if  appellee,  as  charged  in  the 
indictment,  pretended  or  falsely  represented 
to  Davis  that  the  money  he  collected  of  him 
was  a  tax  for  the  year  1907,  and  Davis  had 
not  t)een  assessed  for  tbe  tax,  such  pretense 
or  false  representation  made  him  guilty  un- 
der section  1212,  although  he  was  at  the 
time  a  deputy  sheriff.  This  contention  we 
regard  unsound,  for  the  words  of  the  section 
"or  shall  under  any  such  pretense  demand 
and  receive  from  another  any  Bi>ecle8  of  prop- 
erty," refer,  as  do  the  words  "under  the 
pretense  of  fine,  tax,  duty  or  contribution,  or 
as  t>eing  due  by  the  judgment  of  any  pre- 
tended court,"  to  and  must  be  coupled  with 
the  pretense  previously  mentioned  therein 
of  acting  under  civil  or  military  authority 
of  the  state  or  United  States. 

In  our  opinion  tbe  section,  supra,  can  on- 
ly be  violated  by  a  person  other  than  an  offi- 
cer; and  whatever  act  denounced  therein 
such  person  may  wrongfully  commit  must 
be  bottomed  upon  and  result  from  the  pre- 
tense of  acting  under  the  civil  or  military 
authority  of  this  state  or  of  the  United 
States,  when,  in  fact,  he  does  not  possess 
such  authority.  Whether  for  the  acts  at- 
tributed to  him  by  tbe  indictment  appellee 
could  be  indicted  under  section  1208,  Ey. 
St.,  for  obtaining  money  under  false  pretens- 
es, we  need  not  decide. 

Our  duty  goes  no  further  than  to  deter- 
mine whether  he  is  charged  in  the  indictment 
before  us  with  the  offense  denounced  by  sec- 
tion 1212,  Ky.  St,  and  as  it  is  our  conclusion 
that  he  is  not,  and  such  was  tbe  conclusion 
of  the  circuit  court,  the  Judgment  of  that 
court  is  affirmed. 
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DOCKINS  et  al.  v.  VASS  et  al.t 
(Conrt  of  Appeals  of  Kentucky.    Jan.  6,  1910.) 

1.  Wills  (I  682*)  —  Constbuction  —  Estate 

CONVETBD. 

Where  a  will  gare  testator's  estate  to  his 
(oar  year  old  son,  and  provided  that  the  son 
should  remain  with  the  executor  and  bis  wife 
till  he  became  of  age,  that  they  should  pro- 
vide for  him  out  of  the  proceeds  of  the  estate, 
and  that  the  executor  should  be  trustee  for  the 
infant,  and  as  such  should  hold  all  the  tes- 
tator's property  and  pay  out  for  his  education 
and  such  demands  as  were  necessary  for  his 
comfort,  and,  if  he  died  before  becoming  of  age, 
the  estate  should  go  to  otheiB  named,  and  it 
appeared  that  testator's  family  were  consump- 
tive, that  the  boy  was  not  strong  and  would 
probably  contract  the  disease,  and  did  do  so, 
dying  at  19,  the  executor  might  encroach  on  the 
principal  of  the  estate,  and  any  expenditures 
for  the  boy's  comfort  should  be  paid  before  re- 
maindermen were  entitled  to  any  thins  under  the 
will. 

TEd.  Note.— ror  other  cases,  see  Wills,  Dec. 
Dig.  {  682.*] 

2.  Executors  and  Adminibtbators  (8  219*)— 
Claims  Aoainst  Estate— Sebvices  to  De- 
cedent. 

It  was  proper  to  allow  an  executor's  claim 
against  the  estate  for  nursing  and  caring  for  the 
testator  and  his  wife  up  to  the  time  of  their 
death,  where  the  services  were  reasonably  worth 
the  sum  charged. 

[Ed.  Note.— For  other  cases,  see  ESxecutors  and 
Administrators,  Cent.   Dig.  {  7C0;    Dec.  Dig. 
S  219.*] 
8.  ExECtrroBS  and  Administbatobs  (|  105»)— 

Manaoeuent  of  Estate— Loss  of  Deposit 

IN  Bank. 

Where  it  was  not  shown  that  an  executor 
did  not  exercise  ordinary  prudence  in  depositing 
funds  of  the  estate,  he  was  properly  credited 
with  the  amount  of  a  deposit  lost  through  failure 
of  the  bank. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  S  399 ;  Dec.  Dig. 
S  105.*] 

4.  executobb  and  administrators  (j  117*)— 
■  Manaoekent  of  Estate— Waste— Cutting 

Timber. 

Where  timber  on  a  decedent's  estate  was 
such  as  to  require  cutting  and  the  proceeds  were 
used  for  the  benefit  of  a  trust  estate  created  by 
the  will,  the  executor  Is  not  chargeable  with 
waste. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  8  469 ;  Dec.  Dig. 
i  117.*] 

5.  Executors  and  Administbatobs  (5  131*)— 
Management  of  Estate— Real  Pbopebtt- 
Lease. 

Where  an  executor  was  given  a  discretion 
as  to  renting  land,  he  was  not  liable  for  renting 
it  at  .$100  to  $150  per  year,  though  he  might 
possibly  have  been  able  to  rent  it  at  |200  to 
$350  per  year. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  8  542 ;  Dec.  Dig. 
S  131.*] 

6.  Tbusts  (8  187*)— Claims  Against  Estate 
—Services. 

Even  if  an  executor  and  trustee  on  an  in- 
termediate accounting  agreed  that  the  bene- 
ficiary should  not  be  charged  any  board,  an  al- 
lowance of  $500  tor  care  and  attention  given 
the  beneficiary  by  the  executor  and  his  wife 
during  bis  last  illness,  when  for  eight  months 
he  was  in  the  final  stages  of  consumption,  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dfg.  8  187.*] 


Appeal  from  Circuit  Court,  Bntler  County. 

"Not  to  be  officially  reported." 

Action  by  Thomas  Vass,  as  execntor,  and 
others  against  Margaret  F.  Docklns  and  oth- 
ers. From  the  Judgment,  defendants  appeal 
Affirmed. 

Browder  &  Browder,  for  appellanta.  M. 
H.  Thatcher  and  W.  A.  Helm,  for  appellees. 

CLAY,  0.  On  October  9,  1893,  Robert  A- 
Sweatt  a  resident  of  Bntler  county,  Ky., 
died,  leaving  an  infant  son  four  years  of 
age.  For  a  year  prior  to  his  death  be  lived 
with  appellee  Thomas  A.  Vass.  A  few  days 
before  his  death  he  made  a  will.  That  por- 
tion of  the  will  affecting  the  questions  here- 
in Involved  Is  as  follows: 

"Third.  It  Is  further  my  will  that  all  my 
property  that  I  have  at  the  time  of  my  death, 
both  real  and  personal,  or  that  I  may  have 
an  Interest  In,  is  to  go  to  my  son,  Freddie 
Sweatt 

"Fourth.  It  Is  further  my  will  that  my 
son,  Freddie,  shall  remain  in  the  care  and 
custody  of  his  uncle  and  aunt,  Thos.  Vass, 
and  his  wife,  Josle  Vass,  until  he  reaches  the 
age  of  twenty-one  years  of  age  and  that  they 
provide  for  him  all  necessaries  to  his  comfort 
and  education  out  of  the  proceeds  of  my  es- 
tate. 

"Fifth.  I  empower  my  executor  who  I  will 
hereafter  name  with  full  power  to  sell  such 
personal  property  as  he  may  think  best,  and 
to  rent  or  lease  my  real  estate  to  the  best 
advantage  that  will  produce  the  best  results 
he  thinks  best 

"Sixth.  It  is  further  my  will  that  Thos. 
Vass,  who  I  name  as  my  executor  be  and  he 
is  hereby  appointed  by  me  to  hold  In  trust 
for  my  son,  Freddie  Sweatt  all  ipy  property 
and  to  pay  out  for  his  education  and  such 
demands  as  Is  necessary  for  his  comfort. 

"Seventh.  And  In  the  event  that  my  son, 
Freddie  Sweatt,  dies  before  he  reaches  the 
age  of  twenty-one  years  and  leaves  no  child 
or  children  as  his  legal  heirs  then  one  thou- 
sand dollars  out  of  the  proceeds  of  my  estate 
Is  to  go  to  Mrs.  Josephine  and  Thos.  Vass, 
her  husband,  and  their  heirs,  and  the  remain- 
der of  my  estate  Is  to  be  legally  divided  be- 
tween my  sister,  Margaret  F.  Docklns,  and 
my  niece,  Mary  Davenport,  and  at  their  death 
this  property  shall  descend  to  their  heirs, 
and  should  Mary  Davenport  die  and  leave  no 
heir,  then  the  portion  that  would  be  due  her 
by  division  is  to  go  to  the  heirs  ot  J.  B.  and 
Margaret  F.  Docklns. 

"Eighth.  And  I  hereby  appoint  Thos.  Vass 
executor  of  this  will.  Given  under  my  hand 
and  seal  this  September  25th,  1893." 

On  November  13,  1893,  Thomas  Vass  quali- 
fied as  executor.  He  never  formally  qualified 
as  trustee  for  the  Infant  child,  Freddie 
Sweatt  The  latter  lived  with  Thomas  Vass 
and  wife  for  a  period  of  about  15^  years. 
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When  he  died  he  was  10  yean  of  age.  He 
irai  never  married,  and  left  no  children. 

Appellee  Vaas  from  time  to  time  made  set- 
UementB  In  the  Butler  county  conrt  Some 
were  styled  "Executor  settlements,"  and  oth- 
ers "Guardian  settlements."  Robert  A. 
Sveatt  left  certain  personal  property  and  al- 
so a  term,  consisting  of  something  over  200 
aciea.  This  farm  at  the  time  of  the  institu- 
tion of  this  action  was  worth  about  $4,500. 
Appellee  Vass  and  Margaret  F.  Dockins  and 
her  bnaband  agreed  on  a  sale  of  the  land  to 
some  party  by  the  name  of  Hatcher.  Being  in 
doobt  as  to  the  interest  that  Mary  Davenport 
took  under  the  will,  this  action  was  filed  for 
the  purpose  of  having  the  will  construed  and 
for  Judgment  directing  how  the  money  should 
be  distributed.  In  this  action  appellee  asked 
Judgment  for  the  $1,000  legacy  devised  in  the 
will,  judgment  for  $408.14  alleged  excess  of 
expenditure  ot^  the  income,  Judgment  for 
$51,  being  amount  lost  by  him  in  the  failure 
of  the  Potter  Bank  at  Bowling  Green,  Jndg- 
moit  for  $2,060  for  taking  care  of  the  infant, 
Freddie  Sweatt,  for  15%  years,  also  Judg- 
ment for  costs,  attorney's  fees,  etc.  To  this 
action  Margaret  F.  Dockins,  John  B.  Dockins, 
her  husband,  Mary  Davenport,  and  John  W. 
Davenport,  her  husband,  were  made  parties 
defendant.  They  answered,  denying  the  ma- 
terial allegations  of  the  petition,  and  charging 
Vass  with  having  committed  waste.  By  an- 
swer and  counterclaim  they  sought  judgment 
OTw  against  him  for  the  difference  between 
what  the  farm  was  'actually  rented  for  and 
what  it  should  have  been  rented  for  by  the 
exercise  of  common  business  judgment  It 
is  also  charged  that  in  one  of  his  settlements 
Vass  was  given  credit  for  the  payment  of 
fl76.17  on  a  voucher,  when  as  a  matter  of 
fact  be  paid  only  $76.17.  It  Is  farther  diarg- 
«d  that  appellee  was  wrongrfully  given  credit 
for  the  sum  of  $300  for  an  alleged  board  bill 
doe  hUn  for  boarding  and  waiting  on  Robert 
X.  Sweatt  the  decedent  It  is  also  further 
charged  that  appellee  was  wrongfully  allow- 
ed the  sum  of  $40  for  renting  the  boy's  land, 
and  that  he  was  also  wrongfully  allowed  the 
ram  of  $200  as  compensation  for  board  for 
the  boy  up  to  February  10,  1897.  There  is 
also  an  allegation  to  the  efTect  that  the  waste 
complained  of  consisted  in  cutting  timber 
from  the  land  of  the  value  of  $166.  There  is 
another  charge  to  the  effect  that  he  was  giv- 
en credit  for  $80,  for  which  no  voucher  was 
properly  presented.  It  is  claimed  tliat  all  of 
uid  expenditures  were  Improperly  allowed 
and  approved. 

Considerable  proof  was  taken  upon  the  Is- 
taee  tavolved  and  the  case  was  then  submit- 
ted. The  circuit  court  upheld  all  attacked 
credits  in  the  various  settlements,  with  the 
exception  of  one  of  $100  and,  instead  of  al- 
lowing Vass  tbe  sum  of  $2,060  for  taking 
nre  of  the  boy,  the  court  gave  judgment  for 
tSOO.  Yastf  was  also  given  judgment  for 
1406.14,  excess  of  expenditures  over  income, 
and  for  $51,  the  amount  lost  in  tbe  failure  of 


the  Potter  Bank  at  Bowling  Green.  In  ad- 
dition to  the  above  items,  appellee  was  al- 
lowed judgment  for  $85,  the  cost  of  a  monu- 
ment erected  to  the  decedent  and  also  for 
the  $1,000  bequeathed  to  blm  and  his  wife 
in  the  will  in  controversy;  also  for  his 
costs,  including  an  attorney's  fee  of  $75. 
From  this  judgment  Margaret  F.  Dockins 
and  others  appeal. 

Before  discussing  the  propriety  of  tlie 
Judgment  with  respect  to  the  various  items, 
it  is  necessary  to  determine  the  character  of 
the  estate  devised  to  the  infant  Freddie 
Sweatt  Upon  tbe  solution  of  that  question 
depends  the  right  of  the  executor  to  be  al- 
lowed anything  in  excess  of  the  income  of  the 
estate. 

It  is  argued  by  appellants  that  as  the  will 
gave  the  executor  power  to  sell  only  the  per- 
sonal estate  and  to  rent  or  lease  the  real 
estate,  he  had  no  power  to  incur  any  debts  in 
excess  of  the  income  from  the  real  estate; 
that  the  Interest  which  Freddie  Sweatt  had 
in  the  land  was  simply  a  defeasible  fee ;  that 
it  was  therefore  the  duty  of  the  executor  to 
preserve  the  real  estate  intact  for  the  benefit 
of  those  who  were  to  take  it  upon  the  hap- 
pening of  the  contingency  set  forth  in  the 
will.  In  the  fourth  clause  of  the  will  it  is 
provided  that  Freddie  Sweatt  should  remain 
with  Thomas  Vass  and  his  wife  until  he 
reached  the  age  of  twenty-one  years,  and  that 
they  should  provide  for  him  all  necessaries  to 
his  comfort  and  education  out  of  the  pro- 
ceeds of  the  estate.  By  the  sixth  clause  It  is 
provided  that  Thomas  Vass  should  be  trustee 
for  Freddie  Sweatt  and  as  such  should  bold 
all  the  testator's  property  and  pay  out  for 
bis  education  and  such  demands  as  were 
necessary  for  his  comfort.  Tbe  evidence  in 
the  case  further  shows  that  the  testator's 
family  were  consumptive.  The  boy  was  not 
strong  at  the  time  of  the  testator's  death, 
and  there  was  every  probability  that  he 
would  develop  that  disease.  As  a  matter  of 
fact,  he  did  contract  consumption  at  an  early 
age,  and  died  from  it  before  reaching  bis 
maturity.  When  we  consider  the  boy's  con- 
dition in  the  light  of  the  family  tendency  and 
the  language  employed  by  the  testator  in  the 
will  In  question.  It  is  manifest  that  his  main 
purpose  was  to  provide  for  the  comfort  and 
education  of  his  only  son.  Whatever  part 
of  the  estate  the  boy  had  a  right  to  use  for 
his  comfort  and  education  the  appellee,  as  his 
trustee,  had  a  right  to  use  for  tbe  same  pur- 
pose. Appellee,  as  trustee,  held  all  the  tes- 
tator's property  for  the  benefit  of  the  son. 
He  was  authorized  to  pay  out  of  all  his 
property  such  sums  as  were  necessary  for 
the  boy's  education  and  comfort.  The  estate 
devised  to  Margaret  F.  Dockins  and  Mary 
Davenport  was  only  that  which  remained 
after  the  boy's  education  and  comforts  had 
been  provided  for.  That  being  the  case,  ap- 
pellee was  authorized  to  encroach  upon  the 
principal  of  the  estate,  and  any  expenditures 
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which  he  properly  made  for  the  purpose  of 
carrying  out  the  provlBions  of  the  will  In  re- 
spect to  the  boy's  education  and  comfort 
should  be  paid  before  either  Mrs.  Vasa  and 
appellee,  or  Margaret  F.  Docklns  and  Mary 
Davenport  are  entitled  to  receive  anything 
under  the  will. 

The  only  question  remaining  for  discussion 
is  the  propriety  of  the  judgment  with  refer- 
ence to  the  particular  Items  Involved.  It 
appears  that  the  testator  and  the  boy  lived 
with  appellee  for  about  a  year  prior  to  the 
former's  death.  During  that  time  he  was 
nursed  and  cared  for  by  appellee  and  his 
wife.  The  claim  for  these  services,  amount- 
ing to  $300,  was  filed  by  appellee  against 
himself  as  executor.  It  Is  contended  by  ap- 
pellants that  this  item  was  not  properly  prov- 
en, and  should  not  have  been  allowed.  The 
evidence,  however,  shows  that  the  services 
were  performed,  and  that  they  were  reason- 
ably worth  the  bum  charged.  We  therefore 
conclude  that  the  court  did  not  err  In  refus- 
ing to  charge  appellee  said  sum. 

The  court  did  not  err  In  regard  to  the  al- 
lowance of  $51  growing  out  of  the  failure  of 
the  Potter  Bank.  This  sum  was  received  and 
deposited  by  appellee  for  the  benefit  of  the 
boy,  and  there  is  nothing  In  the  record  to 
show  that  he  did  not  exercise  ordinary  pru- 
dence In  selecting  the  depository.  The  fact 
that  the  bank  subsequently  failed  is  not  suf- 
ficient of  itself  to  show  negligence  on  the 
part  of  the  executor  In  selecting  It  as  the  de- 
pository. 

On  the  question  of  waste,  the  evidence 
shows  that  the  timber  was  such  as  to  re- 
quire cutting,  and  the  proceeds  thereof  were 
used  for  the  benefit  of  the  trust  estate.  That 
being  the  case,  appellee  is  not  properly  charge- 
able with  the  sum  Involved. 

As  to  the  counterclaim  for  the  difference 
between  the  rent  actually  received  and  that 
which  could  have  been  realized  by  ordinary 
business  Judgment,  the  evidence  for  the  ap- 
pellee is  to  the  effect  that  the  sum  actually 
received  was  all  that  could  be  gotten  by  rent- 
ing it  for  such  purposes  as  would  not  impair 
the  value  of  the  land.  On  the  contrary,  there 
is  considerable  evidence  to  the  effect  that  the 
appellee  could  have  rented  the  land  at  from 
$200  to  $350  per  year,  whereas  he  received 
from  $100  to  $150  per  year.  Appellee  was 
given  a  discretion  in  regard  to  renting  the 
land.  He  was  authorized  to  rent  it  so  as  to 
produce  the  best  results  for  the  estate. 
While  it  is  true  that  he  might  perhaps  have 
realized  more  money,  it  Is  by  no  means  cer- 
tain that  the  interest  of  the  estate  Itself 
would  have  been  best  subserved  by  that 
method  of  renting  it.  By  adopting  that 
method  the  value  of  the  estate  might  have 
been  impaired  to  a  greater  extent  than  it 
waa. 


But  It  Is  insisted  that  appellee  upon  hlfl  set- 
tlement as  executor  had  in  his  hands  the  stun 
of  $008.51,  and  that  the  Income  from  this  sum 
and  from  the  farm  was  sufficient  to  (nmwrt 
a  young  boy.  It  appears,  however,  tliat  the 
sum  which  he  had  in  his  hands  as  executor 
was  immediately  paid  out  on  claims  properly 
allowed  and  that  no  part  of  the  cash  was 
left ;  thus  making  It  necessary  to  support  the 
boy  out  of  the  proceeds  of  the  farm  alone. 
A  careful  reading  of  the  record  leads  to  the 
conclusion  that  Thomas  Vass  was  a  careful, 
conscientious,  business  man.  He  realized  the 
importance  of  the  trust  committed  to  his 
hands,  and  we  are  satisfied  that  In  everything 
he  did  he  acted  as  he  thought  best  for  the 
boy  and  the  estate  which  he  had  in  charge. 
Without  specifying  the  particular  Items,  we 
think  It  proper  to  say  that  appellants  did 
not  show,  except  in  one  instance,  that  the 
sums  allowed  appellee  in  his  various  settle- 
ments were  not  proper  charges  against  the 
estata  As  to  the  Incorrectness  of  that  par- 
ticular charge,  appellee  testified  that  he 
brought  the  papers  to  the  county  court,  and 
trusted  to  him  to  make  the  proper  settle- 
ments. The  mistake  was  doubtless  made  by 
the  court 

We  come  next  to  a  consideration  of  the  al- 
lowance of  $500.  It  is  earnestly  insisted 
by  appellants  that  appellee  agreed,  when  a 
certain  settlement  was  made  in  the  year 
1897,  not  to  make  any  further  charges  for 
boarding  the  boy.  We  think  a  careful  read- 
ing of  the  voucher  does  not  show  any  agree- 
ment on  the  part  of  appellee  not  to  charge 
board  from  February  10,  1897.  It  is  simply 
a  statement  that  he  made  no  charge  for 
board  up  to  March  12,  1898,  the  date  of  the 
next  settlement  He  explains  his  action  in 
this  regard  by  saying  that  there  was  not  suf- 
ficient Income  from  the  estate  at  that  time  to 
Justify  the  payment  of  board,  and  he  there- 
fore made  no  charge  during  that  period. 
However  that  may  be,  the  evidence  shows 
that  during  his  last  illness  Freddie  Sweatt 
needed  constant  care  and  attention.  For  the 
last  eight  months  of  his  life,  he  was  in  the 
final  stages  of  consumption.  During  that 
time  the  appellee  and  his  wife  nursed  and 
took  care  of  him.  The  evidence  shows  that 
the  sum  of  $500,  allowed  appellee,  is  no  more 
than  would  be  proper  compensation  for  such 
care  and  attention.  That  being  the  case,  the 
sum  of  $500  was  properly  allowed  for  these 
services,  without  regard  to  whether  or  not  ap- 
pellee had  agreed  not  to  charge  the  boy  any 
further  board  after  February  10,  189Z 

Upon  the  whole  case,  we  conclude  that  the 
trial  court  by  his  Judgment  did  substantial 
justice  between  the  parties  to  this  action. 
The  Judgment  should  therefore  be  affirmed, 
and  it  is  so  ordered. 
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CBESAPEAKB  &  O.  RY.  CO.  T.  MAKCUM. 
(Conrt  of  Appeals  of  Kentucky.    Jan.  11,  1910.) 

1.  Masikr  awd  Sebvart  (I  279*)— Acnow  foh 
l5JcaiE8— Evidence. 

In  an  action  against  a  railroad  company  for 
injtiriei  to  a  servant  while  acting  under  the 
rhaixe  of  a  foreman,  the  evidence  held  to  show 
th«t  the  foreman,  from  the  effects  of  whisky, 
had  become  reckless,  and  was  in  a  condition  to 
take  risks  which  under  ordinary  circnmstances 
Ik  woold  not  have  taken. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Senant,  Dec.  Dig.  {  2T9.»] 

2.  Uastbb  and   Servant   (|  287*)— Injubies 
TO  Sbbvawt  —  Actions  —  Questions  fob 

JUBT.  . 

Id  an  action  against  a  railroad  company  for 
Injories  to  an  employ^  who  was  acting  under 
th»  direction  of  a  foreman,  the  evidence  held  to 
make  the  question  of  the  gross  negligence  ot  the 
foreman  one  for  the  jnry, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Arrant,  Cent  Dig.  H  1051-1067;    Dec.  Dig.  | 

»:.•] 

3.  Masteb  and   Servant  d  177*)— Injubies 
TO  Sebvant— Obosb  Neolioence  of  Fobb- 

lUK. 

A  railroad  company  directed  plaintiff,  an 
employ^,  to  asrist-  in  taking  some  supplies  need- 
ed for  the  repair  of  the  railroad  from  a  point 
where  they  were  kept  to  a  point  on  the  road 
where  they  were  needed,  and  furnished  a  band 
car  and  placed  it  in  charge  of  a  section  fore- 
man. Plaintiff  was  injured  by  the  car  being 
thrown  from  the  track,  the  accident  resulting  as 
he  claimed  from  the  negligence  of  the  foreman 
in  btiUng  to  apply  the  brakes  to  the  car.  It 
«ai  not  claimed  that  the  hand  car  or  any  of 
its  parts  was  in  any  manner  defective,  or  not 
Rasonably  safe,  or  toat  the  track  was  not  rea- 
sonably safe.  Held,  that  the  company  would 
only  lie  liable  for  the  gross  negligence  of  the 
foreman,  and  that  such  negligence  would  be  the 
failare  to  exercise  slight  care. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Sernuit.  Dec  Dig.  {  177.») 
1  Mabteb  and  Sebvant  (Si  101,   102»)— In- 

JTHEB  TO   SEBVANT— CABE  AS  TO   PLACW  FOB 
WOBK. 

It  is  the  duty  of  a  master  to  furnish  the 
seirant  with  a  reasonably  safe  ^lace,  material, 
and  appliances  in  and  with  which  to  perform 
his  labor,  and  he  is  liable  for  ordinary  negli- 
poce  in  failing  to  perform  this  duty. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S{  122,  135,  171,  178-184, 
192;  Dec.  Dig.  H  101,  102.»] 

&  Hasteb  AND  Sebvant  (|  108»)— Injubies 
TO  Sebvant- Deueoation  of  Dutt. 
The  duty  of  the  master  to  furnish  the  serv- 
ant with  a  reasonably  safe  place,  material,  and 
appliances  in  and  with  which  to  work  cannot  be 
delegated  to  an  agent 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  175;   Dec.  Dig.  i  108.*] 

t  Appkai,  and  Ebbob  (I  928*)— Review— Pbe- 

BCMTTIONS. 

Where  there  Is  nothing  in  the  record  to 
ibow  which  party  offered  an  instruction  that 
was  xiven.  it  will  be  presumed  that  it  was  pre- 
pared and  given  by  the  court  without  the  re- 
Qoest  of  either  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  f  928.*] 

Appeal    from    Circuit    Court,    Lawrence 
County. 
"To  be  ofBcially  reported." 


Action  by  David  Marcum  against  tbe  Cbe6- 
apeake  &  Ohio  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded. 

Worthlngton,  Cochran  &  Browning,  F.  T. 
D.  Wallace,  and  M.  C.  Kirk,  for  appellant 
John  W.  Woods  and  Clyde  h.  Miller,  for  ap- 
pellee. 

NUNN,  O.  J.  This  appeal  Is  from  a  judg- 
ment of  the  Lawrence  circuit  court  for  the 
sum  of  $983  damages,  resulting  from  an 
injury  received  by  appellee  on  account  of  tbe 
derailment  of  a  band  car  belonging  to  ap- 
pellant. The  hand  car  was  In  charge  of  one 
Blanklnship,  appellant's  foreman,  section 
boss.  On  April  7,  1907,  appellee,  together 
with  a  number  of  others,  went  to  a  station 
by  the  name  of  Fullers,  Lawrence  county, 
Ky.,  near  which  there  was  a  large  slip  on 
the  railroad  right  of  way.  About  8  o'clock 
In  the  afternoon,  appellant's  superintendent, 
Hughes,  directed  Tom  Blanklnship,  one  of 
appellant's  section  foremen,  to  take  a  hand 
car  end  two  or  three  men  to  aid  him,  and  go 
to  Louisa,  and  get  some  dynamite  and  caps 
and  Dan  Blanklnship,  another  of  appellant's 
foremen,  and  return  to  the  slip.  Appellee 
was  one  of  the  men  selected  by  Tom  Blankln- 
ship to  aid  him,  tbe  other  two  were  Ben 
Blanklnship  and  one  Brown.  They  went  to 
Louisa,  obtained  the  supplies  mentioned, 
started  on  their  return  and  stopped  for  Dan 
Blanklnship  at  his  borne  in  the  suburb  near- 
est the  slip.  When  they  arrived  at  that  point 
it  was  raining,  and  they  remained  there 
about  ten  minutes,  until  It  stopped  raining, 
and  again  started  on  their  return  to  tbe  slip 
with  Dan  Blanklnship.  They  traveled  only 
a  short  distance  when  they  noticed  a  very 
angry  looking  cloud  coming  in  their  direc- 
tion; and  the  wind  began  to  blow  from  be- 
hind them,  increasing  to  such  a  velocity  that 
it  moved  the  car  along  at  the  rate  of  12 
miles  an  hour  of  Its  own  force,  and,  accord- 
ing to  all  the  witnesses,  the  car  was  gaining 
rapidly  in  momentum.  At  this  time,  Dan 
Blanklnship,  who  bad  been  using  one  of  the 
levers  to  propel  the  car,  and  who  was  an  old 
section  foreman,  asked  Tom  Blanklnship,  his 
brother,  who  was  the  foreman  in  charge  of 
the  car  and  the  brakes  thereon,  to  "rubber 
the  brakes" — in  other  words,  to  check  or 
stop  tbe  car — and  about  the  same  time  ap- 
pellee made  a  like  request  Tom  Blanklnship 
answered,  "Let  her  roll.  You  fellers  are 
scared."  They  made  a  second  request  in  a 
moment  or  two,  with  like  results.  Very  soon 
after  this  Tom  Blanklnship  did  attempt  to 
check  the  speed  of  the  car  by  tbe  use  of 
the  brakes,  but  failed  to  accomplish  his  pur- 
pose, and  Jumped  from  the  car,  which  left 
only  appellee  and  Ben  Blanklnship  on  the 
car,  Dan  Blanklnship  and  Brown  having 
Jumped  Immediately  before  Tom  Blanklnship. 
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By  this  time  the  hand  car  bad  reached  a 
curve  In  the  track,  which  fact  coupled  with 
the  force  of  the  wind  may  have  caused  It  to 
leave  the  track,  and  It  was  found  about  40 
feet  below  on  ttie  side  of  the  mountain.  It 
ts  shown  without  contradiction  that  appellee 
was  on  the  upper  side  of  the  car  next  to  the 
embankment  and  between  the  handles  of  the 
levers  on  the  car;  being  thus  situated,  he 
could  not  escape  from  the  car  as  the  others 
did  without  very  great  danger  to  his  person. 
When  the  car  left  the  track,  appellee  was 
thrown  Into  a  ditch,  severely  hurt,  and  ren- 
dered unconscious.  The  amount  of  the  judg- 
ment is  small,  if  appellee  was  entitled  to 
recover  anything  for  his  Injuries. 

Appellant  contends  that  the  court  should 
have  given  a  peremptory  instruction  to  the 
Jury  to  find  for  it,  for  the  reason  that  his 
injuries  resulted  from  the  storm  or  cyclone, 
an  act  of  God,  which  no  human  agency  could 
have  reasonably  anticipated  and  provided 
against  If  this  were  true,  as  a  matter  of 
course,  a  peremptory  Instruction  should  have 
been  given.  Appellee's  position  Is  that,  con- 
ceding the  storm  caused  the  car  to  be  thrown 
from  the  track,  appellant's  servant,  Tom 
Blankinshlp,  was  guilty  of  gross  negligence 
in  not  stoi^lng  the  car  when  the  angry  look- 
ing storm  was  approaching  and  at  the  time 
when  his  brother  and  appellee  called  his 
attention  to  it  and  requested  him  to  stop 
car.  All  the  witnesses  agree,  Including  Tom 
Blankinshlp,  that  the  car  could  have  been 
stopped  at  that  time  if  the  brakes  had  been 
applied.  And  all  the  witnesses  but  one  gave 
it  as  their  opinion  that  Tom  Blankinshlp 
could  have  stopped  the  car  when  requested 
the  second  time.  If  he  had  Immediately  used 
the  brakes.  Dan  Blankinshlp  testified  that 
he  did  not  request  Tom  to  stop  the  car  on 
account  of  the  storm  alone,  but  because  the 
wind  was  moving  the  car  at  such  a  rate  that 
he  was  afraid  to  remain  on  it  until  it  reached 
the  curve  just  ahead  of  them.  Tom  Blankin- 
shlp, the  foreman,  testified  that  he  had  taken 
four  or  five  drinks  while  In  Louisa,  but  was 
not  drunk.  The  reasonable  conclusion  to  be 
drawn  from  the  evidence  Is  that  he,  from  the 
effects  of  the  whisky,  had  become  reckless 
and  fearless,  and  was  in  a  state  of  mind  to 
take  risks  which,  under  ordinary  circum- 
stances, he  would  not  have  taken.  In  volume 
1,  Thompson's  Commentaries  on  the  Law  of 
Negligence,  $  73,  in  discussing  the  question 
of  negligence  of  a  defendant  concurring  with 
the  act  of  God,  it  Is  said:  "Upon  the  same 
principle,  if  the  negligence  of  the  defendant 
concurs  with  the  act  of  God,  or  with  any 
other  vis  major,  in  producing  a  catastrophe, 
the  defendant  will  be  liable,  provided  he 
might  have  foreseen  the  catastrophe  and 
provided  against  it,  notwithstanding  the  vis 
major,  by  the  exercise  of  that  degree  of  care 
which  the  law  places  upon  him,  under  the  cir- 
cumstances of  the  case."  In  our  opinion, 
there  was  some  evidence  of  gross  negligence 
on  the  part  of  Tom  Blankinshlp  who  was  In 


charge  and  control  of  the  car,  and  It  was  a 
question  for  the  jury. 

The  court's  instructions  to  the  Jury  were 
without  fault,  except  In  one  particular. 
They  placed  a  higher  degree  of  care  upon  ap- 
pellant's foreman  in  charge  of  the  car  than 
the  law  authorized.  They  made  appellant 
liable  for  the  ordinary  negligence  of  its  fore- 
man when,  under  the  facts  of  the  case  at 
bar,  it  was  only  liable  for  the  gross  negli- 
gence of  its  foreman  in  charge.  If  appellee 
did  not  receive  his  injuries  as  the  result  of 
the  gross  negligence  of  Tom  Blankinshlp,  ap- 
pellant is  not  liable  to  him  In  damages.  The 
rule  has  long  been  established  In  this  state 
that  it  is  the  duty  of  the  master,  or  employ- 
er, to  furnish  the  servant,  or  employe,  a  rea- 
sonably safe  place,  material,  and  appliances 
in  and  with  which  to  perform  his  labor. 
This  duty  devolves  upon  the  master,  and  he 
cannot  delegate  it  to  an  agent  so  as  to  re- 
lieve himself  from  this  legal  duty,  and  he  is 
liable  for  ordinary  negligence  In  failing  to 
perform  this  duty.  This  principle  is  so  well 
established  that  we  deem  it  unnecessary  to 
cite  authorities  sustaining  it;  it  does  not, 
however,  apply  to  the  case  at  bar.  It  is  not 
charged  nor  intimated  in  the  petition,  nor 
shown  by  the  testimony,  that  the  master 
failed  to  furnish  a  reasonably  safe  track  up- 
on which  to  operate  the  hand  car,  nor  is  it 
alleged  or  proved  that  the  hand  car  or  any  of 
its  parts  were  In  any  manner  defective  or 
not  reasonably  safe.  The  whole  of  appellee's 
case  depends  upon  the  question  as  to  whether 
or  not  Tom  Blankinshlp,  appellant's  foreman, 
on  the  occasion  mentioned  was  guilty  of  gross 
negligence  in  the  management  and  operation 
of  the  hand  car.  On  another  trial,  if  the  tes- 
timony is  in  substance  the  same,  the  court 
will  omit  instructions  Nos.  1  and  2  defining 
ordinary  care  and  negligence,  and  give  In  lien 
of  No.  3  the  following:  Gross  negligence  is 
the  absence  of  slight  care. 

We  find  that  by  the  latter  part  of  instruc- 
tion No.  4  the  court  told  the  jury  that  if  they 
believed  "Thomas  Blankinshlp,  by  falling  and 
refusing  to  stop  said  liand  car  and  allow 
plaintitr  to  leave  it,  when  he,  said  foreman, 
could  have  stopped  it,  and  when  he  knew,  or 
by  the  exercise  of  ordinary  care  could  have 
known,  that  by  reason  of  the  storm  it  was 
dangerous  not  to  do  so,  they  will  find  for 
plaintiff,  and  unless  they  so  believe  they  will 
find  for  defendant." 

We  further  find  that  in  the  latter  part  of 
instruction  No.  5,  the  court  told  the  jury  that 
if  they  believed  from  th«  evidence,  "that  the 
Injury  complained  of  was  caused  by  an  un- 
usual wind  storm  or  cyclone,  which  the  de- 
fendant could  not  have  anticipated  and  rea- 
sonably guarded  against,  and  the  injury  pre- 
vented by  the  use  of  ordinary  care,  they  will 
find  that  said  Injury,  if  any,  was  caused  by 
'act  of  God,'  and  will  find  for  the  defendant" 

It  will  be  noticed  that  the  foregoing  in- 
structions permitted  appellee,  a  servant  of  ap- 
pellant, to  recover  for  the  failure  of  appel- 
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lanfB  section  foreman  to  exercise  "ordinary 
care."  That  this  la  not  tbe  law  has  been  too 
long  settled  In  this  state  to  need  citation  of 
aathority.  Appellant  Is  only  liable  to  appel- 
lee In  this  case  for  injuries  resulting  by  rea- 
son of  tbe  failure  of  Its  section  foreman,  Tom 
Blankinsblp,  to  exercise  slight  care  In  the 
discharge  of  bis  duties.  Therefore  the  use  of 
the  word  "ordinary"  in  the  Instructions  above 
referred  to  is  reversible  error,  and  on  anoth- 
er trial,  instead  of  this  word,  the  court  should 
use  the  word  "slight"  See  L.  &  N.  R.  R.  Co. 
T.  Foaid,  104  Ky.  456,  47  S.  W.  3^  20  Ky, 
Uw  Rep.  646. 

Appellee's  counsel  contend  that  instruction 
No.  5  was  offered  by  appellant's  counsel. 
The  record  does  not  sustain  this  statement; 
It  Is  silent  upon  the  subject  There  Is  noth- 
ing In  the  record  showing  who  offered  it, 
therefore  the  presumption  Is  that  it  was  pre- 
pared and  given  by  the  court  without  the  re- 
quest of  either  party.  The  error  consists  In 
tbe  fact  that  tbe  court  based  the  right  of  ap- 
pellee's recovery  upon  ordinary  negligence, 
irhen  it  should  have  been  based  upon  gross 
oegligencei 

For  this  reason,  the  judgment  of  the  low- 
er court  is  reversed  and  remanded  for  fur- 
ther proceedings  consistent  herewith. 


CHIU)ERS  et  al.  v.  BALES. 
(C«VTt  of  Appeals  of  Kentucky.    Jan.  12,  1910.) 

L  FBATJOnLEST  CoNVETANCES  (§  24*)— VALID- 

iTT— Validity  as  Aqainst  Existing  Cbed- 

noKS. 
Under  Ky.  St  S  1907  (Russell's  St  i  2100), 
mkins  every  conveyance  by  a  debtor,  without 
vn'ii'.He  consitleration  void  as  to  existing  lia- 
bilities, a  conveyance  made  to  a  third  person 
for  a  consideration  paid  t)y  the  debtor  is  fraud- 
ulent. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Convejances,  Cent  Dig.  g  45 ;   Dec.  Dig.  §  24.*] 

2.  Pracditlent     Conveyances     (8     276*)  — 
Right  of  Action— Defenses— Exemptions 

— BlTBDEN  OF  PBOOF. 

Where  a  conveyance  is  made  to  a  third 
pemm  for  a  consideration  paid  by  a  debtor,  a 
rreditor  seeking  to  set  aside  the  conveyance  need 
not  show  tliat  the  money  paid  was  not  exempt ; 
that  being  a  matter  of  defense. 

[Ed.  Note.— For  other  cases,  see  Frandulent 
Conveyances,  Cent.  Dig.  §  808;  Dec.  Dig.  i 
2T6.«] 

3l  Frauoulent  Conveyances   (§   299*)— Ac- 
no58— Sufficiency   of  Evidence— Exemp- 

TI0H8. 

Testimony  given  five  or  six  years  after 
property  was  conveyed  to  another  in  considera- 
(ioD  of  money  paid  by  a  debtor,  in  an  action  by 
creditors  to  set  the  conveyance  aside,  that  the 
di>btor  had  no  property  al>ove  his  exemption  at 
tile  time  he  testified,  did  not  show  that  the 
moKj  paid  for  the  conveyance  was  exempt; 
the  testimony  not  relating  to  the  debtor's  prop- 
eny  vhen  the  conveyance  was  made. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  SI  876,  881 ;  Dec.  Dig. 
J  299.'] 

t  l!iFANTS   (I   JC^)— Actions— Rkpbesenta- 
noH  BY  Quabdian. 
Where  an  answer  was  filed  for  an  infant 
defendant  some   three  months  before   the   case ' 


was  submitted  denying  the  allegations  of  the 
complaint,  and  the  answer  of  the  guardian  ad 
litem,  alleging  that  he  had  examined  the  record, 
and  could  not  make  any  defense  other  than  that 
made,  was  filed  before  judgment  a  contention 
that  the  case  was  prematurely  submitted  as  to 
the  infant  defendant  was  untenable. 

[E!d.  Note. — For  other  cases,  see  Infants,  Cent 
Dig.  8S  296-300;    Dec.  Dig.  i  102.*] 

5.  Limitation  of  Actions  (§  180*)— Pixad- 

INGS— Necessity- Demubreb. 

A  statute  of  limitations  must  be  pleaded 
and  cannot  be  raised  by  demurrer,  so  that  the 
fact  that  a  petition  to  set  aside  a  fraudulent 
conveyance  showed  that  the  suit  was  brought 
within  five  years  after  its  execution  and  did  not 
allege  that  plaintiff  could  not,  by  ordinary  dili- 
gence, have  ascertained  the  fraud  within  five 
years,  was  not  ground  for  demurrer. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  S  670 ;    Dec.  Dig.  f  180.*] 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  T.  S.  Bales  against  Alvln  Chll- 
ders  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

J.  E.  Cbllders,  for  appellants.  Robert  L. 
Miller,'  for  appellee. 

• 

CLAY,  C.  Appellee,  T.  S.  Bales,  as  suc- 
cessor of  the  firm  of  Plnson,  Bales  &  Smith, 
instituted  this  a<;tion  against  appellant  Wm. 
Chllders  upon  a  judgment  for  $120.40,  upon 
which  an  execution  was  issued  and  return- 
ed, "No  property  found."  By  amended  peti- 
tion appellee  attacked  a  conveyance  made  to 
Alvin  Chllders  of  a  small  tract  of  land  by 
J.  &  Ratilff  and  wife  on  March  27,  1903. 
The,  consideration  for  this  conveyance  was 
flOO,  which  was  paid  by  appellant  William 
Chllders.  The  amended  petition  charged  that 
this  conveyance  was  made  with  the  fraudu- 
lent Intent  to  cheat,  hinder,  and  delay  the 
creditors  of  said  William  Cbllders.  Various 
attachments  were  Issued  and  sustained.  The 
trial  court  entered  Judgment  directing  that 
the  conveyance  to  Alvin  Chllders  be  set 
aside.  The  validity  of  the  latter  portion  of 
the  judgment  Is  attacked  on  this  appeal. 

Section  1907,  Ky.  St  (Russell's  St  {  2100), 
is  as  follows:  "Every  gift,  conveyance,  as- 
signment, transfer  or  charge  made  by  a  debt- 
or, of  or  upon  any  of  his  estate,  without  val- 
uable consideration  therefor,  shall  be  void  as 
to  all  of  his  then  existing  liabilities,  but 
shall  not,  on  that  account  alone,  be  void  as 
to  creditors  whose  debts  or  demands  are 
thereafter  contracted,  nor  as  to  purchasers 
with  notice  of  the  voluntary  alienation  or 
charge;  and  though  it  be  adjudged  to  be 
void  as  to  a  prior  creditor,  it  shall  not  there- 
fore be  deemed  to  be  void  as  to  such  sulv 
sequent  creditors  or  purchasers."  In  inter- 
preting this  statute  this  court  has  held  that 
a  conveyance  by  a  debtor  without  valid  con- 
sideration Is  void  as  to  all  his  then  existing 
liabilities,  and  passes  no  title  wliatever  to 
the  grantee.  Yankey  v.  Sweeney,  85  Ky. 
55,  2  S.  W.  559.    The  rule  is  the  same  where 
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the  conveyance  Is  to  one  person  and  the  con- 
Bideratlon  la  paid  to  another.  Allen  y.  Rub- 
sell,  78  Ky.  106;  Adams  v.  O'Eear,  80  Ky. 
129;  Bank  v.  Rose,  113  Ky.  946,  69  S.  W. 
967,  24  Ky.  Law  Rep.  732. 

Applying  the  rule  laid  down  In  the  above 
cases,  ttie  record  shows  that  the  Judgment 
sued  upon  was  obtained  In  the  year  1894, 
and  was  unpaid.  Therefore  the  debt  In  fa- 
vor of  appellee  existed  at  the  time  of  the 
conveyance  to  Alvln  Chllders.  As  the  money 
was  paid  by  William  Chllders  and  there  was 
no  consideration  for  the  conveyance,  the  con- 
veyance was  void  as  to  William  Chllders' 
liabilities  existing  at  the  time  of  the  con- 
veyance. All  that  was  necessary  to  be  shown 
was  that  the  debt  existed  and  that  the  con- 
veyance was  voluntary.  It  was  not  Incum- 
bent upon  the  creditor  to  show  that  the  mon- 
ey paid  for  the  land  was  not  exempt  .This 
was  a  matter  of  defense.  There  was  testi- 
mony to  the  effect  that  William  Chllders  at 
the  time  that  he  testified  had  no  property 
over  and  above  his  exemptions.  He  testi- 
fied, however,  about  five  years  after  the  con- 
veyance In  question.  The  testimony  so  giv- 
en was  doubtless  true,  but  It  did  not  show 
that  the  money  paid  for  the  property  in 
question  was  exempt  at  the  time  the  convey- 
ance was  made.  So  far  as  the  conveyance  In 
question  is  concerned,  proof  upon  the  ques- 
tion of  exemption  should  have  been  directed 
to  William  Chllders'  financial  condition  at 
that  time.  As  this  was  not  done,  there  Is 
no  proof  tending  to  show  that  the  money 
with  whldi  the  property  was  purchased  was 
exempt 

There  Is  no  merit  in  the  contention  of  the 
Infant  appellant  that  the  case  was  prema- 
turely submitted  so  far  as  he  was  concerned. 
An  answer  was  filed  for  him  some  three 
months  prior  to  the  submission  denying  the 
allegations  of  the  amended  petition,  and  the 
answer  of  the  guardian  ad  litem,  to  the  ef- 
fect that  he  examined  the  record  In  the  case 
and  was  unable  to  make  any  defense  other 
than  that  already  made,  was  filed  before 
judgment 

It  is  next  insisted  that  the  demurrer  to 
the  amended  petition  should  'have  been  sus- 
tained for  the  reason  that  It  appeared  In  the 
petition  that  the  attack  upon  the  conveyance 
was  made  after  the  expiration  of  five  years 
from  its  execution,  and  that  the  attacking 
creditor  did  not  allege  that  he  could  not  by 
ordinary  diligence  have  ascertained  the 
fraud  within  five  years  from  the  execution 
of  the  conveyance.  In  support  of  this  posi- 
tion appellants  rely  upon  the  case  of  Brown 
V.  Brown,  91  Ky.  639,  11  S.  W.  4,  12  Ky. 
Law  Rep.  280.  An  examination  of  that  case, 
however,  and  the  cases  of  Cavanaugh  v. 
Brltt,  90  Ky.  275,  13  S.  W.  922,  12  Ky.  Law 
Rep.  204,  and  Woods  v.  James,  etc.,  87  Ky. 
517,  9  S.  W.  513, 10  Ky.  Law  Rep.  531,  which 
apparently  sustain  appellants'  contention,  will 


show  that  the  court  did  not  expressly  decide 
that  such  allegations  should  be  made  in  tbe 
petition.  This  Is  clearly  pointed  oat  in  tbe 
cases  of  Swlnebroad,  etc.,  v.  Wood,  etc,  123 
Ky.  664,  97  S.  W.  25,  29  Ky.  Law  Rep.  1202, 
and  Yager's  Adm'r  v.  Bank  of  Kentucky, 
etc.,  125  Ky.  177,  100  S.  W.  848,  30  Ky. 
Law  Rep.  1287,  where  it  is  held  that  when 
in  an  action  for  relief  on  the  ground  of 
fraud  or  mistake  tbe  defendant  relies  upon 
the  five  years'  statute  of  limitation,  and 
shows  that  tbe  fraud  or  mistake  waa  per- 
petrated or  made  more  than  five  years  before 
the  action  was  Instituted,  the  plea  must  pre- 
vail, unless  it  is  avoided  by  a  replication 
showing  that  the  action  was  brought  within 
five  years  after  the  discovery,  and  that  be 
could  not,  by  reasonable  diligence,  taave  dis- 
covered the  same  sooner.  The  rule  is  that, 
in  order  for  a  party  to  avail  himself  of  tbe 
statute  of  limitations,  it  must  be  pleaded. 
The  question  of  limitation  cannot  be  raised 
by  demurrer. 
Judgment  affirmed. 


JOHN  MUNROE  ft  CO.  v.  ADAMO.t 

(Court  of  Appeals  of  Kentucky.    Jan.  5,  1910.) 

1.  Set-Oft  and  Countehclaim  (§  46*) — Sub- 
ject-Matteb  —  Claim  bt  Undisclosed 
Pbincipax. 

Where  a  purchaser  has  notice  that  tbe 
seller  is  the  mere  agent  of  another  and  the  ti- 
tle to  tbe  property  is  in  the  other,  the  purchas- 
er is  not  entitled  to  set  off  against  him  a  debt 
due  from  the  agent. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  {   103;    Dec.  Dig.   { 

2.  Set-Off  and  Countebclaim  (t  46*) — Sub- 
ject-Matteb  —  Cu^iM  BY  Undisclosed 
Pbi:«cipai,. 

Where  a  corporation,  tbe  name  of  which 
indicated  it  to  be  an  Importer,  had  possession 
of  goods  which  it  from  time  to  time  consigned 
to  defendant  the  fact  that  invoices  for  several 
consignments  contained  a  notation  that  it  was 
payable  to  a  firm  engaged  in  the  banking  busi- 
nesB  in  the  city  where  the  seller  resided  was 
not  notice  to  the  purchaser  that  the  seller  was 
a  mere  agent  for  the  banker,  and  that  the  bank- 
er had  title  to  the  goods,  so  as  to  prevent  the 
purchaser,  in  an  action  for  the  price,  from  set- 
ting oS  a  claim  against  the  importer. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterdaim,  Cent  Dig.  i  103;  Dec.  Dig.  § 
46.*] 

3.  Pbincipal  and  Agent  (S  190*)- Action- 
Evidence— Sdfficiknct. 

In  an  action  by  an  undisclosed  principal 
for  the  price  of  goods  sold  by  his  agent,  where 
the  purchaser  sought  to  set  off  a  claim  against 
the  agent,  evidence  held  suflicient  to  show  that 
tbe  claim  sought  to  be  set  off  existed  at  the  time 
when  the  sale  was  completed. 

[Ed.  Note.— For  other  casesi  see  Principal  and 
•A^gent  Dec.  Dig.  {  190.»] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"To  be  officially  reported." 

Action  by  Henry  Munroe  and  others,  do- 
ing business  as  John  Munroe  &  Co.,  against 
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Sosa  Adama    From  a  Judgment  in  favor  of 
defendant,  plalntUTs  appeaL     Affirmed. 

Dodd  &  Dodd,  for  appellants.  O'Neal  ft 
O'Xeal,  Gastav  A.  Ellerkamp,  and  N.  A.  Coop- 
er, for  aiq>eUee. 

CLAT,  C.  Henry  Munroe,  Frederic  De 
Reiaet,  and  others,  partners  trading  and  do- 
ing bosiness  under  the  firm  of  John  Munroe 
A  Co.,  instituted  this  action  against  Rosa 
Adamo  to  recover  Judgment  for  the  sum  of 
11.524.60,  the  purchase  price  of  1,089  boxes 
of  macaroni  sold  and  delivered  to  her.  Rosa 
Adamo,  in  her  answer,  ottered  to  confess 
Judgment  for  $400,  and  pleaded  a  aet-otf 
against  the  balance  of  the  claim.  Her  offer 
to  confess  Judgment  was  accepted.  The  case 
vas  submitted  to  the  court  on  the  law  and 
the  facts,  and  Judgment  rendered  in  favor 
of  Rosa  Adamo.  From  that  Judgment  this 
appeal  Is  prosecuted. 

The  facts  of  this  case  are  as  follows:    On 
March  7,  1907,  the  Merchants'  National  Im- 
porting Company,  of  New  York,  N.  Y.,  enter- 
ed into  a  contract  with  Rosa  Adamo,  by  the 
terms  of  which  she  was  appointed  sole  agent 
for  the  sale  of  certain  brands  of  macaroni 
hi  Louisville,  Ky. ;   Rosa  Adamo  at  the  same 
time  binding  herself,  during  the  life  of  the 
contract,  which  was  one  year,  not  to  handle 
any  other  brands  of  macaroni  except  those 
«o  furnished.     It  was   further   agreed   be- 
tween the  contracting  parties  that  Rosa  Ada- 
mo was  to  take  20  shares  of  the  preferred, 
and  40  shares  of  the  common,  stock  of  the 
Merchants'     National    Importing    Company. 
Tbe  par  value  of  the  preferred  stock  was 
1100  per  share.    Appellee  was  to  receive  the 
common  stock  as  a  bonus.     As  such  stock- 
bolder,  appellee  was  to  receive,  in  addition 
to  the  guaranteed  dividends  on  tbe  preferred 
(took  and  the  dividends  which  might  be  de- 
clared on  the  common  stock,  a  rebate  of  1 
ceot.  per  box,  deductible  monthly  or  quarter- 
ly, on  all  purchases  made  by  her  of  the  Mer- 
chants'   National    Importing    Company.     It 
was  further  agreed  that,  in  the  evmt  the 
contract  was  not  renewed  at  tbe  expirat'on 
of  one  year,  the  company  was  to  refund,  on 
30  days'  notice  In  writing,  the  amount  paid 
by  appellee  for  the  stock  plus  tbe  earned  div- 
idends on  the  same.     In  the  contract  the 
Merdiants'  National  Importing  Company  con- 
firmed certain  sales  that  were  made  to  ap- 
pellee, and  directed  that  further  orders  be 
tent  sufficiently  in  advance  to  enable  it  to 
lodge  the  same  with  its  agent  in  Naples. 
Tbe  terms  of  payment  were  to  be  net  cash 
payable  in  New  York  exchange  on  receipt  of 
biU  and  bill  of  lading  covering  each  separate 
ibipment. 

Under  the  terms  of  the  foregoing  contract 
tbe  Merchants'  National  Importing  Company 
made  14  consignments  of  macaroni  to  appel- 
lee. In  each  case  the  macaroni  was  shipped 
u  tbe  property  of  the  Merchants'  National 
Importhig  Company.     There  was  only  one 


brand  of  goods  so  shipped,  and  the  Mer- 
chants' National  Importing  Company  claim- 
ed to  have  exclusive  control  of  those  goodii 
in  the  United  States,  and  stamped  this  claim 
upon  every  box  in  which  the  goods  were 
shipped.  The  bill  of  lading  in  each  instance 
showed  that  the  Merchants'  National  Im- 
porting Company  was  the  consignor,  and  the 
invoices  were  made  out  in  its  name.  In  the 
case  of  the  last  three  shipments,  there  was 
stamped  upon  tbe  invoice:  "The  above  in- 
voice is  payable  to  John  Munroe  ft  Company, 
SO  Pine  St,  New  York,  N.  Y.,  in  New  York 
funds."  Notwithstanding  the  above  direc- 
tions, appellee  made  payment  on  the  first  two 
of  the  last  three  consignments  direct  to  tbe 
Merchants'  National  Importing  Company,  of 
New  York.  Such  payments  were  accepted 
without  complaint  or  further  direction  in  the 
matter.  Ilie  invoice  accompanying  the  last 
consignment,  the  payment  of  which  is  in  con- 
troversy in  this  case,  had  the  same  notice 
stamped  on  It  Appellee  is  an  Italian  woman 
who  can  neither  read  nor  write.  When  she 
received  tbe  invoice  so  stamped,  she  did  not 
know  of  its  contents.  The  next  day  she  went 
to  one  George  Gutlg,  who,  it  seems,  assisted 
her  in  the  transaction  of  her  business  and 
wrote  her  letters.  He  discovered  the  nota- 
tion on  the  invoice,  and  thereupon  wrote  to 
John  Munroe  ft  Co.  that  appellee  bad  an  off- 
set against  a  part  of  the  claim  and  was  will- 
ing to  pay  only  the  balance.  Prior  to  this 
time,  however,  and  before  any  of  the  invoices 
were  stamped  as  set  out  above,  appellee, 
through  Oeorge  Gutlg,  wrote  to  the  Mer- 
chants' National  Importing  Company  and  de- 
manded a  return  of  her  money  with  an  offer 
on  her  part  to  surrender  tbe  stock.  This  she 
had  the  right  to  do  under  the  contract. 

It  further  appears  from  the  record  that 
John  Munroe  &  Co.  are  bankers.  In  addition 
to  this  business,  however,  they  had  for  sev- 
eral years  prior  to  the  time  this  controversy 
arose  been  importers  of  macaroni.  They  did 
not  wish  to  be  known  as  being  in  this  busi- 
ness ;  therefore  they  transacted  the  macaroni 
business  through  the  Merchants'  National  Im- 
porting Company  as  their  agent  The  proof 
shows  that  John  Munroe  ft  Co.  actually  own- 
ed all  the  macaroni  consigned  to  appellee, 
including  that  in  controversy.  They,  howev- 
er, permitted  the  Merchants'  National  Im- 
porting Company  to  consign  the  goods  as  its 
own.  The  latter  company  was  their  sole 
sales  agent.  Furthermore,  the  Merchants* 
National  Importing  Company  did  not  act  as 
agent  for  any  other  parties  except  John 
Munroe  ft  Co. 

The  rule  of  law  applicable  to  a  case  of  this 
kind  is  well  stated  by  Lord  Mansfield  In  the 
early  case  of  Raybone  v.  Williams,  7  T.  R. 
356,  as  follows:  "Where  a  factor  dealing  for 
a  principal,  but  concealing  that  principal,  de- 
livers goods  in  his  own  name,  the  person 
contracting  with  him  has  a  right  to  consider 
him  to  all  intents  and  purposes  as  the  prin- 
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dpal ;  and  though  the  real  principal  may  ai>- 
pear  and  bring  action  upon  that  contract 
against  the  purchaser  of  the  goods,  yet  that 
purchaser  may  set  off  any  claim  he  may  have 
against  the  factor  In  answer  to  the  demand 
of  the  principal.  This  has  been  long  settled." 
In  Mechem  on  Sales,  vol.  2,  §  1451,  we  find 
the  following  statement  of  the  rule:  "Inter- 
esting questions  arise  In  these  cases  where 
the  agent  at  the  time  acted  as  the  ostensible 
principal  and  the  fact  of  the  agency  or  the 
name  of  the  real  principal  was  undisclosed. 
May  the  agent  here  receive  payment,  and 
what  will  be  the  effect  upon  the  actual  prin- 
cipal. If  he  does?  The  answer  to  these  ques- 
tions depends  largely  upon  whether  the 
agent  has  been  Intrusted  with  the  possession 
of  the  goods  or  otherwise  clothed  with  the 
Indicia  of  ownership  thereof.  If  be  has,  and 
If,  before  the  purchaser  becomes  aware  that 
the  assumed  principal  was  merely  the  agent 
of  another,  the  purchaser  has,  In  good  faith 
and  the  exercise  of  reasonable  prudence, 
made  payment  to  the  agent,  or  has  acquired 
an  offset  against  him,  such  payment  or  off- 
set will  be  operative  against  the  principal." 
And  in  the  case  of  Henderson  v.  Botts,  56  Mo. 
App.  141,  we  find  the  following:  "An  undis- 
closed principal  takes  the  contract  made  by 
his  agent,  who  was  supposed  to  be  the  sole 
principal,  subject  to  all  the  equities  against 
the  agent ;  and,  if  the  agent  has  no  cause  of 
action  on  the  contract,  the  principal  has 
none."  Another  statement  of  the  rule  is  to 
be  found  in  31  Cyc.  1001:  "The  general  rule 
Is  that  a  person  contracting  with  an  agent  In 
his  own  name  without  notice  of  the  agency 
may  set  off  a  debt  to  him  from  the  agent 
personally  In  an  action  by  the  principal." 
The  above  rule,  however,  does  not  apply 
where  the  third  person  has  notice  that  the 
seller  is  the  mere  agent  of  the  principal,  and 
that  the  title  of  the  property  is  In  the  princi- 
pal.   Hogan  V,  Shorb,  24  Wend.  (N.  Y.)  458. 

Applying  the  doctrine  of  the  foregoing 
cases  to  the  facts  of  the  case  before  us,  what 
do  we  find?  In  the  first  place,  the  Merchants' 
National  Importing  Company  had  possession 
of  the  goods  in  question  and  had  all  the  In- 
dicia of  ownership.  They  were  permitted 
thus  to  handle  the  goods  by  appellants,  who 
did  not  care  to  be  Icnown  as  being  In  the 
macaroni  business.  There  Is  not  a  single  cir- 
cumstance In  the  case  going  to  show  that  ap- 
pellee had  notice  of  the  mere  agency  of  the 
Merchants'  National  Importing  Company,  or 
of  the  fact  that  the  title  to  the  macaroni 
was  in  appellants,  unless  the  words  stamped 
uix>n  the  invoices  must  be  construed  as  no- 
tice. In  the  first  place,  when  the  goods  were 
received  and  the  sale  was  completed,  appellee 
did  not  even  have  notice  of  the  notation  re- 
ferred to.  She  did  not  ascertain  that  the  in- 
voice contahied  the  notation  until  the  follow- 
ing day.  At  that  time  the  sale  had  been  com- 
pleted. But  even  conceding  that  she  did 
have  notice  of  the  notation,  was  this  notation 
sufficient  to  show  the  agency  of  the  Mer- 


chants' National  Importing  Company,  or  the 
fact  that  the  title  to  the  goods  was  in  appel- 
lants? In  all  consignments  other  than  the 
last  three,  there  was  no  such  notation.  On 
those  consignments  appellee  had  made  pay- 
ments direct  to  the  Merchants'  National  Im- 
porting Company.  On  the  two  next  before 
the  last  she  also  made  payment  direct  to 
that  company,  notwithstanding  the  directions 
contained  In  the  Invoice.  Of  this  fact  no 
complaint  was  made  by  the  Merchants'  Na- 
tional Importing  Company.  Furthermore, 
John  Munroe  &  Co.  are  bankers  doing  busi- 
ness In  the  city  of  New  Tork.  Appellee  may 
have  concluded  that  the  Merchants'  National 
Importing  Company  simply  desired  payment 
to  be  made  through  Jolm  Munroe  &  Co.,  and 
that  it  wished  Its  funds  to  be  deposited  with 
that  banking  Institution.  The  notation  in  no 
wise  suggested  that  the  Merchants'  National 
Importing  Company  was  a  mere  agent  In- 
deed, the  very  contract  executed  by  the  Mer- 
chants' National  Importing  Company  and  ap- 
pellee tends  to  show  that  the  former  was  the 
principal,  and  that  it  was  importing  through 
its  agent  in  Europe.  The  notation  on  the 
invoice  was  not  sufficient  to  overcome  this 
statement  in  the  contract  itself;  it  did  not 
state  that  John  Munroe  &  Co.  were  the  own- 
ers of,  or  had  title  to,  the  macaroni;  it  was 
simply  a  direction  to  pay  the  amount  of  the 
invoice  to  them.  We  therefore  conclude  that, 
even  If  appellee  had  notice  of  the  notation 
at  the  time  of  the  delivery  of  the  goods,  the 
notation  was  not  sufficient  to  apprise  her  of 
the  agency  of  the  Merchants'  National  Im- 
porting Company,  or  of  the  fact  that  the 
goods  were  owned  by  appellants. 

But  it  Is  Insisted  that  an  offset  against  a 
claim  for  goods  sold  by  an  agent  for  an  un- 
disclosed principal.  In  order  to  be  available, 
must  hnve  existed  at  the  time  the  sale  Is 
completed,  and  that  appellee  has  failed  to 
bring  herself  within  tills  rule.  It  appears 
that  on  March  12,  1908,  George  Gutlg  did 
write  the  Merchants'  National  Importing 
Company.  He  was  unable  to  produce  the  let- 
ter. He  swore  that  he  could  not  find  it  He 
then  testified  that  it  contained  a  demand  for 
the  return  of  the  money  accompanied  by  an 
offer  to  surrender  and  cancel  the  stock.  There 
is  in  evidence  a  response  to  this  letter  by  the 
Merchants'  National  Importing  Company, 
written  on  March  14, 1908,  wherein  it  is  said : 
"Beplylng  to  your  letter  of  March  12th,  I 
will  look  into  the  matter  and  see  what  price 
I  can  get  for  your  stock.  The  general  finan- 
cial situation  is  such  that  right  at  this  mo- 
ment It  might  be  difficult  to- place  it  to  good 
advantage.  But  at  any  rate  I  will  look  Into 
the  matter  and  keep  it  before  me  and  see 
what  can  be  done."  It  Is  insisted  by  appel- 
lants that  this  letter  shows  that  the  demand 
for  the  cancellation  of  the  stodc  and  return 
of  the  money  was  not  properly  made.  The 
evidence  of  Gutlg,  however,  shows  that  it 
was  properly  made.  He  testified-  without  ob- 
jection to  the  contents  of  the  letter.    If  the 
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letter  tended  to  contradict  Gntlg,  appellants 
should  hare  produced  It,  or,  having  account- 
ed for  its  loss,  bave  introduced  evidence  to 
contradict  Gntlg.  Not  having  done  this,  we 
tbink  the  evidence  sufficient  to  Justify  the 
coDclusioii  of  the  court  that  proper  demand 
for  the  return  of  the  money  and  surrender 
of  the  stock  was  made  within  the  time  pre- 
scribed by  the  contract,  and  had  been  made 
more  than  thirty  days  prior  to  the  time  that 
the  goods  were  delivered  to  appellee,  which 
was  on  April  20,  1908.  That  being  the  case, 
we  conclude  that  the  right  of  Bet>«ff  existed 
at  the  time  the  sale  of  the  macaroni  was 
completed. 

Lastly,  counsel  for  appellants  contend  that 
the  Judgmmt  should  be  reversed  because 
there  Is  a  discrepancy  between  the  opinion  of 
the  court  and  the  judgment  based  thereon. 
The  Judgment  directs  that  the  petition  be  dis- 
missed, while  the  opinion  says  that  appel- 
lants should  recover  of  appellee  certain  costs, 
and  that  appellee  Is  Indebted  to  appellants  In 
the  sum  of  $490.  The  reason  for  this  seem- 
ing dlscretmncy  Is  due  to  the  fact  that  the 
lower  court  In  rendering  its  opinion  failed  to 
observe  that  appellee  had  paid  to  appellants 
the  (490  in  question,  and  that  a  receipt  for 
the  same  had  been  filed  with  the  papers  in 
the  case.  As  the  $490  exceeded  the  dlfTer- 
eDce  between  the  sum  claimed  and  the  amount 
of  the  offset,  the  Judgment  of  the  court  prop- 
erly directed  that  the  petition  be  dismissed. 

Judgment  affirmed. 


CEXTRAIi  UNIVERSITY  OP  KENTUCKY 

V.  CQX'S  EXKCUTOR  et  ait 
(Omirt  of  Appeals  of  Kentucky.    Jan.  18, 1910.) 
Bins  ARD  Notes  ({  44*)— Congtbuctioh  or 

XOIB— PULFn-LMEST   OF  CONDXTIONS. 

The  husband  of  plaintiff's  testatrix  execut- 
ed a  note  for  $1,000  payable  at  his  death,  or  the 
death  of  his  wife,  if  she  survived  him,  if  there 
was  enouKh  of  his  estate  then  left  to  pay  it. 
Bj  his  will  be  left  all  bis  property,  subject  to 
the  payment  of  his  debts,  to  his  wife,  who  sar- 
Tired  him.  When  the  wife  died,  she  left  an 
estate  of  some  $22,000,  much  of  it  the  identical 
property  left  her  by  her  husband,  all  of  which 
the  disposed  of  by  will.  Held,  that  the  note 
vas  a  valid  claim  against  the  estate  of  the  wife. 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  i  S2;   Dec.  Dig.  {  44.*] 

Appeal  from  Circuit  Court,  Spencer  County. 

To  be  officially  reported." 

Action  by  Ann  B.  Cox's  executor  and  oth- 
ers against  Sue  C.  Walker,  in  which  the  Cen- 
tral University  of  Kentucky  was  made  a  par- 
ty defendant  From  a  Judgment  for  plain- 
tiffs, defendant  Central  University  of  Ken- 
tn(^y  appeals.    Reversed  and  remanded. 

P.  J.  Beard,  for  appellant  Burnett  &  Bur- 
nett and  Willis  &  Todd,  for  appellees. 

CLAY,  C  On  July  30, 1889,  Joseph  B.  Cox, 
a  resident  of  Spencer  county,  Ky.,  executed 


and  delivered  to  the  curators  of  Central  Uni- 
versity of  Kentucky  the  following  note:  "$1,- 
000.00.  Taylorsvllle,  Kentucky,  July  80, 1880. 
I  promise  to  pay  to  the  curators  of  the  Cen- 
tral University  of  Kentucky  one  thousand  dol- 
lars ($1,000.00)  to  be  paid  at  my  death,  <x  at 
the  death  of  my  wife,  should  she  survive  me 
and  provided  there  is  enough  of  my  estate  not 
disposed  of  to  meet  this  subscription."  Jo- 
seph B.  Cox  died  In  the  year  1894,  leaving 
a  last  will  and  testament,  which  was  duly 
probated  In  the  Spencer  county  court  The 
win  was  executed  on  November  8,  1891,  and 
Is  as  follows: 

"In  the  name  of  God,  Amen,  I,  Joseph  B. 
Cox,  of  Spencer  county,  Kentucky,  do  make 
this  my  last  will  and  testament  as  follows, 
to-wlt: 

"First — I  desire  my  debts,  if  any,  and 
funeral  expenses  paid. 

"Second — I  give  to* my  wife,  Ann  B.  Cox, 
all  my  estate  of  every  kind  to  be  hers  for- 
ever, to  use,  manage  and  dispose  of  as  she 
thinks  proper. 

"Third- 1  appoint  my  wife,  Ann  B.  Cox, 
executrix  of  this  will,  and  desire  the  court 
to  permit  her  to  execute  bond  without  surety. 
I  desire  my  nephew,  James  H.  Beauchamp, 
my  wife's  nephew,  assist  her  In  managing 
the  estate. 

"Witness  my  hand  this  3rd  of  November, 
1891.  Joseph  B.  Cox." 

Ann  B.  Cox,  the  sole  devisee  under  the 
will,  thereafter  qualified  as  executrix.  She 
lived  until  the  year  1899,  when  she  died  In 
Spencer  county,  Ky.,  leaving  a  last  will  and 
testament  which  was  duly  probated  in  the 
county  court  of  that  county.  By  her  will  she 
directed  that  all  of  her  Just  debts  and  funeral 
expenses  be  first  paid.  After  making  a  num- 
ber of  bequests  to  various  relatives  and 
servants,  she  directed  that  the  remainder  of 
her  estate  and  silverware  should  be  equally 
divided  between  her  two  nieces,  Emma  Gra- 
ham and  Sue  B.  Shore.  She  also  appointed  L. 
W.  Ross  as  executor  of  her  will.  Thereafter 
he  duly  qualified. 

This  action  was  instituted  by  said  IJ.  W. 
Ross,  as  executor  of  Ann  B.  Cox,  and  by 
Sue  B.  Shore  and  Emma  Graham,  against  Sue 
C.  Walker,  for  the  purpose  of  settling  the 
estate  under  the  direction  of  the  court.  By 
amended  petition  the  appellant.  Central  Uni- 
versity of  Kentucky,  was  made  a  party  de- 
fendant, and  called  upon  to  set  up  any  claim 
It  had  against  the  estate.  Thereupon  the 
appellant  filed  an  answer,  counterclaim,  and 
cross-petition,  setting  up  the  note  above  re- 
ferred to.  It  appears  from  the  answer, 
counterclaim,  and  cross-petition  of  appellant 
that  the  latter  is  the  successor  of  Central 
University  of  Kentucky  and  of  Centre  Col- 
lege, and  is  therefore  entitled  to  sue  upon 
the  obligation  in  question.  It  Is  also  charged 
that  Joseph  B.  Cox  owned  property  at  the 
time  of  his  death  that  was  reasonably  worth 
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f22,000;  that  he  devised  his  entire  estate  to 
his  wife,  Ann  B.  Coz,  subject  to  the  payment 
of  his  debts;  that  the  estate  owned  by  Ann 
B.  Cox  at  the  time  of  her  death  consisted  of 
the  estate  that  had  been  devised  to  her  by 
her  husband,  Joseph  B.  Coz;  that  the  realty 
which  she  devised  was  the  same  realty  de- 
vised to  her  by  her  husband;  and  that  the 
bank  stock  coming  into  the  hands  of  her  ex- 
ecutor was  the  same  bank  stock  that  was 
owned  by  Joseph  B.  Coz  In  his  lifetime  and 
devised  to  her  In  his  will.  It  is  further 
charged  that  both  at  the  death  of  Joseph  B. 
Cox  and  at  the  death  of  Ann  B.  Cox  there 
was  enough  and  more  than  enough  of  the 
estate  of  Joseph  B.  Coz  not  disposed  of  to 
meet,  pay  off,  and  discharge  the  obligation 
of  $1,000  and  Its  accrued  Interest.  The  an- 
swer, counterclaim,  and  cross-petition  con- 
cludes with  a  prayer  for  judgment  against 
Ii.  W.  Ross,  as  ezecutor  of  the  estate  of  Ann 
B.  Cox,  for  the  amount  of  the  note,  with 
Interest  from  the  date  of  the  death  of  Ann  B. 
Coz,  and  asks  that  appellant  be  adjudged 
to  have  a  lien  upon  a  tract  of  land  described 
therein  and  upon  the  bank  stock  referred  to. 
A  demurrer  was  filed  to  the  answer,  counter- 
claim, and  cross-petition  of  the  Central  Uni- 
versity of  Kentucky  and  sustained.  The  lat- 
ter declining  to  plead  further.  Its  answer, 
counterclaim,  and  cross-petition  was  dismiss- 
ed. From  that  Judgment  this  appeal  is  pros- 
ecuted. 

The  rule  Is  well  settled  that  a  promise  may 
be  conditional;  that  is,  that  the  performance 
may  be  due,  not  immediately,  but  after  the 
lapse  of  time  or  the  happening  of  a  future 
event.  Such  event  may  be  of  a  certain  or 
uncertain  nature.  0  Cyc.  p.  615.  In  the  case 
of  Mason,  etc.,  v.  Hughart,  9  B.  Mon.  480, 
Hughart  had  become  insolvent  and  had  t)een 
discharged  in  bankruptcy  from  the  payment 
of  his  debts.  Thereafter  he  made  a  promise 
to  Mason,  etc.,  to  pay  the  .debt  from  which 
he  had  been  discharged  "when  he  should  be 
able  to  do  so."  This  court  said:  "It  Is  a 
promise  dependent  upon  a  very  uncertain  con- 
tingency, which  may  never  occur,  yet  it  is 
one  which  has  been  enforced.  In  the  case 
of  Kingston  V.  Wharton,  2  Serg.  &  R.  [Pa.] 
208  [7  Am.  Dee.  638],  the  promise  was  pre- 
cisely of  this  character,  and  there  was  Judg- 
ment for  plaintlfF."  In  the  recent  case  of 
Chism  V.  Barnes,  104  Ky.  317,  47  a  W.  232, 
875,  it  was  held  that  a  promise  to  pay  when 
able  could  be  enforced,  although  made  upon 
a  contingency.  We  therefore  conclude  that 
the  note  sued  upon,  no  other  defect  appearing 
therein,  Is  valid,  although  payable  only  in  the 
event  of  an  uncertain  contingency.  All  that 
was  necessary  in  order  to  show  its  right  to 
recover  thereon  was  for  appellant  to  allege, 
and  prove,  if  denied,  that  the  condition  upon 
which  the  note  was  payable  bad  taken  place. 
Taibott  V.  Stemmon's  Executor,  89  Ky.  222, 
12  S.  W.  297,  6  Ia  R.  A.  856,  25  Am.  St. 
Rep.  531;  Eckler  v.  Oalbraith  &  Leil,  12  Bush, 
71;   Stalnton,  etc.,  t.  Brown,  0  Dana,  248. 


Hie  only  question,  then,  is  whether  or  not 
the  facts  alleged  show  that  all  the  conditions 
upon  which  the  note  was  payable  had  been 
fulfilled.  By  the  terms  of  the  note  it  was 
payable  on  the  death  of  Joseph  B.  Coz  If  lie 
survived  his  wife,  but.  If  she  survired  him, 
upon  her  death;  and  in  no  event,  however, 
was  the  contract  c^  subscription  to  be  a  bind- 
ing obligation  unless  there  was  enougti  of 
Joseph  B.  Cox's  estate  not  disposed  of  to 
meet  the  subscription.  The  lower  court  took 
the  view  tliat  the  expression  in  the  note  "not 
disposed  of  meant  "not  disposed  of  in  any 
manner  whatever,"  and  he  therefore  conclud- 
ed that,  as  Joseph  B.  Cox  had  disposed  of 
the  property  by  will  and  his  wife  thereafter 
disposed  of  the  same  property  by  her  will, 
there  was  not  enough  of  Joseph  B.  Coz's  es- 
tate not  disposed  of  to  meet  the  subscription. 
We  conclude,  however,  that  the  language  of 
the  note  should  be  construed  so  as  to  give  it 
effect,  if  possible.  The  record  shows  that 
Joseph  B.  Cox  and  his  wife,  Ann  B.  Cox, 
had  no  children.  It  is  evident  that  be  want- 
ed to  make  a  sabscription  in  the  cause  of 
education.  It  will  be  presumed  that  he  did 
not  intend  to  do  a  vain  thing.  Nor  did  be 
intend  to  mislead  and  deceive  those  to  whom 
the  obligation  was  given.  If  he  Intended  the 
obligation  not  to  be  valid  In  case  he  or  bis 
wife  disposed  of  It  by  will,  he  could  not  have 
ezecuted  the  obligation  under  such  circum- 
stances except  for  the  purpose  of  deceiving 
appellant  The  obligation  was  ezecuted  In 
1889.  His  will  was  ezecuted  in  1891.  He 
must  have  executed  his  will  for  the  purpose 
of  invalidating  the  obligation,  and  this  pur- 
pose must  have  been  in  his  mind  at  the  time 
he  executed  the  note.  When  we  consider 
the  language  of  the  note  In  the  light  of  the 
circumstances  surrounding  the  maker,  and 
the  purpose  for  which  It  was  made,  we  con- 
clude that  he  meant  that  the  obligation 
should.be  binding  if  there  remained  any  of 
his  estate,  after  the  death  of  himself  and 
wife,  which  was  not  expended,  used,  or  con- 
sumed in  their  lifetime,  and  this  was  suffi- 
cient to  pay  the  obligation;  in  other  words, 
he  reserved  to  himself  and  wife  the  right  to 
use,  spend,  and  consume  the  estate,  and  did 
not  intend  that  the  obligation  should  Inter- 
fere with  them  in  the  enjoyment  of  bis  prop- 
erty. If  after  their  death  there  was  enough 
property  to  pay  the  obligation,  he  evidently 
intended  that  it  should  be  paid,  and  not  that 
he  and  his  wife  should  defeat  this  subscrip- 
tion by  dl^osing  of  his  property  by  will. 
That  being  the  case,  the  wife  received  the 
property  subject  to  the  payment  of  the  note 
in  qoestion,  provided  she  did  not  use,  con- 
sume, or  spend  the  estate  during  her  lifetime. 
As  the  answer,  counterclaim,  and  cross-peti- 
tion shows  that  the  estate  so  devised  was 
practically  Intact  at  the  death  of  the  wife, 
when  the  obligation  l>ecame  due,  the  devisees 
under  her  will  took  the  property  subject  to 
the  payment  of  the  note  in  question.  In 
reaching  this  conclusion  we  are  satisfied  that 
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we  are  carrying  Into  effect  the  Intention  of 
Joseph  B.  Cox,  who  believed  that  he  was 
making  a  genuine  Bubacrlption  to  the  cause 
of  Presbyterian  education,  and  who  did  not 
wish  the  subscription  to  be  defeated,  unless 
It  became  necessary  for  him  and  his  wife 
to  coDBume  the  property  during  the  lifetime 
of  dther.  It  follows  that  the  demurrer  to 
the  answer,  counterclaim,  and  cross-petition 
ihoald  hare  been  overruled. 

The  Judgment  is  therefore  reversed  and 
canse  remanded  for  farther  proceedings  con- 
sistent herewith. 


WATKINS  V.  WATKINS'  ADM*R. 
(Court  of  Appeals  of  Kaitncky.    Jan.  14,  1910.) 

I  i^xbcutobs  and  amonibrratobs  ({  17*) — 
Right  to  Appointment. 

Ky.  St.  i  3896  (Russell's  St.  {  3919),  pro- 
Tides  that  administratioa  shall  he  granted  to 
tbe  TelatloDa  of  a  deceased,  preferring  the  sar- 
mag  husband  or  wife,  and  then  such  others 

II  are  next  entitled  to  distribution.  Section 
3897  provides  that,  if  no  such  person  applies  for 
tdministration,  administration  may  be  granted 
to  any  person  in  tbe  court's  discretion.  Held, 
that  where,  on  motion  of  a  married  daughter  of 
1  deceaaed  widow,  one  designated  by  her  was 
appointed  administrator  of  the  estate,  and  a  son 
of  decedent  applied  at  the  second  county  court 
from  the  death  of  decedent  for  appointment  as 
■dmmistrator,  it  was  error  to  retuse  his  ap- 
plication. 

lEd.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  I  44 ;   Dec  Dig. 

2l  Exkcdtobs  and  Administbatobs  (t  20*)— 

APPOIimiEITT^PBOCEEDINOS. 

Where  a  son  of  a  decedent  applied  for  ap- 
pointment as  administrator,  affidavits  filed  by 
lui  sister  and  by  the  administrator  previously 
appointed,  claiming  that  the  appointment  of  the 
•OD  woold  be  Improper  because  of  litigation 
which  might  arise  in  which  the  Interest  of  the 
applicant  would  probably  compel  him  to  antago- 
nixe  the  interests  of  his  sister,  were  insufficient 
to  preclude  the  applicant's  appointment,  the 
•tatements  in  the  affidavits  being  clearly  con- 
Jectaral,  and  it  not  being  presumable  that  bis 
pDipose  was  to  obtain  advantage  over  his  sister. 
(Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  f  96;    Dec  Dig.  i 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Outncery  Branch,  First  Division. 

To  be  officially  reported." 

Application  by  Thomas  H.  Watklns  for 
tbe  setting  aside  of  an  order  appointing  H. 
L  Fox  as  administrator  of  tbe  estate  of 
Sarah  A.  Watklns,  deceased,  and  for  the  ap- 
pohitment  of  himself  as  administrator.  From 
a  Judgment  overruling  his  application,  he  ap- 
peals.   Reversed. 

Boyce  Watklns  and  Jj.  A.  Hickman,  for  ap- 
pelant   Plrtle  &  Jones,  for  appellee. 

SETTLE,  J.  Sarah  A.  Watklns,  widow  of 
T.  Q.  Watklns,  deceased,  died  In  Jefferson 
tonnty,  October  11,  1807,  Intestate,  leaving 
personal  property  In  which  she  owned  a  life 
estate  of  the  value  of  $8,000.    The  property 


seems  to  have  been  held  In  trust  by  the 
Intestate's  son,  the  appellant,  Thomas  H. 
Watklns,  and  her  son-ln-law,  Dr.  Henry  W. 
Plrtle,  trustees  under  the  will  of  F.  G.  Wat- 
klns. They  were  also  executors  of  the  wUL 
F.  O.  and  Sarah  A.  Watklns  left  but  two 
children  surviving  them,  viz.,  the  appellant, 
Thomas  H.  Watklns,  and  Ivle  W.  Plrtle,  wife 
of  Henry  W.  Plrtle,  who  are  equal  devisees 
under  their  father's  will,  and  since  tbe  death 
of  their  mother  equally  entitled  to  tbe  trust 
estate  of  which  she  was  the  boieflclary  dur- 
ing her  widowhood,  except  the  sum  of  $1,000 
the  will  of  tbe  father  directed  should  be  paid, 
at  the  death  of  the  widow,  out  of  the  trust 
estate  to  his  grandson,  F.  O.  Watkins.  Short- 
ly after  the  death  of  Sarah  A.  Watklns,  the 
Jefferson  county  court,  upon  the  motion  of 
Mrs.  Ivle  W.  Plrtle  and  without  notice  to 
appellant,  appointed  the  appellee,  H.  I.  Fox, 
administrator  of  her  estate,  and  he  thereupon 
gave  the  required  statutory  bond  and  duly 
qualified  as  such  fiduciary.  On  the  26th  day 
of  November,  1907,  and  before  the  second 
county  court  In  Jefferson  county  from  the 
death  of  the  Intestate,  the  appellant,  Thomas 
H.  Watklns,  appeared  In  that  court,  and 
moved  tbe  court  to  set  aside  the  order  ap- 
pointing the  appellee,  H.  I.  Fox,  administra- 
tor of  his  mother's  estate,  and  to  ai^polnt 
blm  (appellant)  administrator  thereof,  at  the 
time  tendering  the  necessary  statutory  bond 
with  good  security  required  of  an  adminis- 
trator and  filing  In  support  of  the  motions 
his  own  affidavit  and  that  of  £>.  G.  Hickman. 
The  object  of  his  affidavit  was  to  show  bis 
relationship  to  the  intestate  and  consequent 
right  under  tbe  statute  to  qualify  as  admin- 
istrator; also,  that  his  appointment  as  such 
would  be  beneficial  to  the  estate  and  to  bis 
sister,  Mrs.  Plrtle.  The  purpose  of  Hick- 
man's affidavit  was  to  show  appellant's  excel- 
lent character,  business  capacity,  and  general 
fitness  for  the  position,  and  that  as  admin- 
istrator his  Interest  would  not  be  antagonistic 
to  that  of  Mrs.  Plrtle.  On  the  other  hand. 
In  resistance  of  bis  removal  and  the  appoint- 
ment of  appellant  as  administrator,  appellee 
filed  the  affidavits  of  himself  and  Mrs.  Ivle 
W.  Plrtle,  In  each  of  which  It  was,  in  sub- 
stance, claimed  that  appellant's  appointment 
would  be  Improper  as  In  a  suit  then  pending 
for  a  construction  of  F.  O.  Watklns'  will 
and  a  settlement  of  his  estate  brought  by  the 
executors,  or  In  litigation  that  might  In  the 
future  arise  over  the  estate  of  Sarah  A. 
Watkins,  tbe  Interest  of  appellant  In  these 
estates  and  the  performance  of  his  duties 
as  a  fiduciary,  would  probably  induce  or  com- 
pel him  to  antagonize  the  Interest  and  rights 
of  Mrs.  Plrtle.  Upon  submission  of  the  mat- 
ter tbe  county  court  overruled  appellant's 
motion  to  set  aside  the  order  ai^Mintlng  the 
appellee.  Fox,  administrator  of  Sarah  A. 
Watklns'  estate,  and  refused  to  appoint  ap- 
pellant In  his  stead.     From  the  Judgment 


*Far  athar  easts  am  i 


I  top\a  and  sMtloa  NVMBSR  In  D«o.  *  Am.  Digs.  U07  to  data,  *  Baportar  Iad«na 


Digitized  by  VjOOQIC 


302 


124  SOUTHWESTERN  RBPOBTEOl. 


(Ky- 


.  manifesting  these  rulings  an  appeal  was  pros- 
ecuted by  appellant  to  the  circuit  court,  and, 
that  court  having  rendered  a  like  Judgment, 
a  second  appeal  brought  the  case  to  this 
court  for  review. 

Ky.  St.  {  3896  (Russell's  St  f  3919),  pro- 
vides: "The  court  having  Jurisdiction  shall 
grant  administration  to  the  relations  of  the 
deceased  who  apply  for  the  same,  preferring 
the  surviving  husband  or  wife,  and  then 
such  others  as  are  next  entitled  to  distribu- 
tion, or  one  or  more  of  them  whom  the  court 
shall  adjudge  will  best  manage  the  estate." 
In  Buckner's  Adm'r  t.  Buckner,  120  Ky.  596, 
87  S.  W.  776,  27  Ky.  Law  Rep.  1032,  this 
court,  In  passing  upon  the  right  of  the  daugh- 
ter of  an  intestate  to  administer  upon  his 
estate,  as  against  another  who  had  been  ap- 
pointed administrator  at  the  instance  of  a 
creditor  following  a  waiver  by  the  intes- 
tate's mother  of  her  supposed  right  to  qual- 
ify, Bald:  "Under  this  statute  the  relation 
first  in  rank  as  distributee  is  entitled  as  a 
matter  of  right  to  administer  upon  the  dece- 
dent's estate,  provided  such  distributee  pos- 
sesses otherwise  legal  qualificetlons  to  act, 
as  for  example  is  a  person  who  is  a  resident 
of  the  commonwealth,  and  of  contractual  age 
ana  capacity.  By  the  succeeding  section,  if 
no  such  person  apply  for  administration  at 
the  second  county  court  from  the  death  of 
the  intestate,  the  court  may  grant  adminis- 
tration to  a  creditor,  or  to  any  person  in  the 
discretion  of  the  court  The  discretion  vest- 
ed by  these  sections  is,  first,  to  select  from 
the  distributees,  where  there  are  more  than 
one  of  the  same  rank  or  degree  of  relation, 
such  one  or  more  as  the  court  shall  Judge 
will  best  manage  the  estate.  Where,  how- 
ever, there  is  but  one  distributee,  this  discre- 
tion cannot  exist  If  the  distributee  makes  ap- 
plication before  the  second  county  court  from 
the  death  of  the  intestate.  After  that  time 
the  court  may,  in  its  discretion,  grant  letters 
of  administration  to  any  other  person.  Ap- 
pellee haying  shown  a  legal  right  to  qualify 
as  administratrix  of  her  father's  estate,  and 
being  the  only  person  so  entitled  to  qualify, 
the  county  court  erred  In  refusing  to  appoint 
her." 

In  view  of  the  language  of  sections  3896, 
3897,  Ky.  St.,  and  the  authoritative  construc- 
tion given  those  sections  by  the  opinion,  su- 
pra, it  cannot  be  doubted  that  an  order  ap- 
pointing and  qualifying  a  stranger  as  ad- 
ministrator before  the  second  county  court 
after  the  death  of  the  Intestate  is  voidable 
upon  motion  of  a  relative  having  precedence 
in  appointment,  provided  the  latter  "pos- 
sesses otherwise  legal  qualifications  to  act" 
Young's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  121  BCy. 
483,  89  8.  W.  -475.  28  Ky.  Law  Rep.  451 ; 
Spayd's  Adm'r  v.  Brown,  102  S.  W.  823,  31 
Ky.  Law  Rep.  438. 

As  Mrs.  Pirtle  by  reason  of  the  dlBablHty 
of  coverture  was  disqualified  to  act  as  ad- 
ministratrix of  her  mother's  estate,  appel- 
lant's right  to  qualify  as  administrator  was 


a  preferred  one,  and  therefore  superior  to 
that  of  all  others,  unless  he  is  incompetent 
or  morally  unfit  to  be  Intrusted  with  the 
management  of  the  estate.  Although,  but  for 
her  coverture,  Mrs.  Pirtle  would  have  had 
equally  with  appellant  the  right  to  admin- 
ister her  mother's  estate,  being  thereby  dis- 
qualified to  do  so,  she  was  without  power  to 
nominate  an  administrator  to  the  exclusion 
of  appellant  who  was  himself  entitled,  under 
the  statute,  to  qualify.  18  Cy&  01-2;  Trlp- 
lett  y.  Wells,  Lltt  Sel.  Gas.  49.  In  Young's 
Adm'r  t.  L.  &  X.  R.  R.  Co.,  supra,  the  court 
in  considering  this  question  said:  "Mary 
Wherry,  being  a  nonresident  of  the  state, 
could  not  qualify  herself,  and  she  had  no 
right  to  dictate  to  the  court  who  should  be 
appointed  administrator  In  her  stead,'  al- 
though it  Is  usual  and  proper  to  give  con- 
sideration to  her  wishes."  It  is  conceded 
that  appellant  Is  a  man  of  intelligence,  ex- 
cellent character,  and  good  business  capacity, 
and  neither  of  the  affidavits  filed  In  opposi- 
tion to  his  appointment  as  administrator 
charges  him  with  any  disqualification  given 
in  section  3846,  Ky.  St  (Russell's  St  S  3876). 
as  a  ground  for  the  removal  of  a  personal 
representative.  The  charge  contained  in  ap- 
pellee's affidavits  that  appellant  should  not 
be  permitted  to  qualify  as  administrator  of 
his  mother's  estate  because  of  litigation  then 
pending,  or  which  may  arise.  In  which  his 
interest  might  become  antagonistic  to  that 
of  his  sister,  Mrs.  Pirtle,  seems  to  be  without 
foundation  In  fact.  The  suit  then  pending 
for  a  construction  of  the  will  of  F.  G.  Wat- 
kins  and  settlement  of  the  accounts  of  the 
executors  hasslnce  the  filing  of  the  afiidavlts 
been  determined;  the  Judgment  of  the  cir- 
cuit court  and  that  of  this  court  both  con- 
firming appellant's  construction  of  the  will. 
The  record  of  that  case  contained  nothing 
that  manifested  on  the  part  of  appellant  or 
his  coexecutor  any  mismanagement  of  the 
estate  with  which  they  were  Intrusted  by  the 
will.  Of  course,  we  are  unable  to  foresee 
that  litigation,  if  any,  may  arise  between  ap- 
pellant and  his  sister  over  their  mother's  es- 
tate, but  certainly  the  affidavits  of  appellee 
and  Mrs.  Pirtle  give  no  tangible  reasons  for 
the  fears  therein  expressed,  that  the  appoint- 
ment of  appellant  as  administrator  of  his 
mother's  estate  would  result  In  litigation, 
or  that  his  Interest  as  administrator  would 
be  antagonistic  to  that  of  his  sister. 

The  statements  of  the  affidavits  In  question 
In  this  regard  are  based  wholly  uimn  con- 
jecture. Manifestly  appellant  is  competent 
to  have  the  management  of  the  estate  of  the 
Intestate,  and  it  Is  not  to  be  presumed,  in 
the  absence  of  a  reasonable  showing  to  the 
contrary,  that  It  Is  his  purjwse  In  admin- 
istering it  to  obtain  some  advantage  of  his 
sister,  or  involve  the  estate  in  needless  liti- 
gation. As  she  is  equally  interested  with 
him  in  the  estate,  the  presumption  should 
be  indulged,  in  the  absence  of  proof  to  the 
contrary,  that  his  management  of  the  estate 


Digitized  by  VjOOQIC 


Kji 


CINCINNATI,  N.  O.  A  T.  P.  R.  CO.  v.  A8HUR8T. 


803 


wOl  radonnd  to  her  Interest  as  well  as  his 
own.  Moreover,  it  will  be  the  duty  of  the 
connty  court  In  permitting  the  qnallflcatlon 
to  require  of  him  a  good  and  suffideot  bond, 
and  to  see  that  it  continues  sufiBdent,  and 
Mrs.  Pirtle  wUl  be  protected  by  this  bond 
against  loss  or  injury  growing  out  of  appel- 
lant's administration  of  the  estate. 

Being  of  the  opinion  that  appellant  was 
dearly  entitled  to  be  appointed  and  per- 
mitted to  qualify  as  administrator  of  Sarah 
A.  Watkins'  estate,  and  that  the  county  court 
and  circuit  court  erred  in  refusing  him  that 
right,  the  Judgment  of  the  circuit  court  is 
reversed  and  the  cause  remanded  to  that 
cotnt,  that  it  may  require  the  connty  court 
to  grant  appellant  letters  of  administration 
as  prayed. 


CIXaNNATI,  N.  O.  &  T.  P.  B.  00.  t.  ASH- 

tJBST. 
(Cmiit  of  Appeals  of  Kentn<&y.    Jan.  18,  1910.) 

1.  WrrsESSis  (J  344*)  — Impeachmbnt  — Ad- 

lOSSIBILITT  OF  EtiDENCE. 

In  an  action  against  a  railroad  company 
for  breach  of  a  contract  entered  into  by  a  sta- 
tion agent,  the  company  proposed  to  prove  by 
the  agent  on  cross-examination  that  he  bad  been 
dilcharged  becaase  he  was  short  in  his  accounts, 
BtU.  that  this  evidence  was  properly  rejected, 
IS  eridence  of  specific  wrongful  acts  is  not  ad- 
misible  to  impeach  a  witness,  but  he  may  be 
impeached  by  proof  of  bad  character,  and  de- 
fendant might  properly  have  shown  that  he  had 
been  dischari^ed,  but  Uie  cause  of  the  discharge 
*a<  immatenal. 

(Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1120,  1125;    Dec.  Dig.  {  344.  •] 

2.  Railroads  (S  17*)— Authority  of  Aoent— 
Effect  of  Actual  Limitations. 

The  rights  of  a  person  entering  into  a  con- 
tract to  perform  services  for  a  railroad  company 
vith  its  station  agent  do  not  depend  upon  the 
actnal  limitations  placed  on  the  agent's  aathori- 
tv,  Iwt  upon  the  apparent  scope  of  his  authority 
amd  the  conduct  of  the  company  subsequent  to 
Us  employment. 

[Ed.  Note.— For   other  cases,    see  Railroads, 
Cent  Dig.  H  36-38 ;   Dec.  Dig.  i  17.*1 

3.  Cokporations  (S  433*)  —  ACTIONS  — Evi- 

DEKCE  AS  AUTHOBITT  OF  AOENT. 

In  an  action  against  a  railroad  company 
for  breach  of  a  contract  entered  into  with  a 
station  agent,  evidence  held  sufficient  to  go  to 
the  jury  on  the  question  whether  the  contract 
was  within  the  apparent  scope  of  the  authority 
of  the  staUon  agent. 

(Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1738 ;  Dec  Dig.  i  433.*] 

4.  Cospobatioks  ({  432*)  —  Authobitt  of 
AoErr— SuFFiciENCT  of  Etidercb. 

In  an  action  against  a  railroad  company 
for  breach  of  a  contract  entered  into  with  its 
•tttioo  agent,  evidence  held  sufficient  to  support 
the  finding  of  the  jury  that  the  contract  was 
within  the  apparent  scope  of  the  station  agent's 
uthority. 

(Bl  Note.— For  other  cases,  see  Corporations, 
Cent  Dig;  {  1737;    Dec.  Dig.  {  432.*] 

Appeal  from  Circuit  Court,  Scott  County. 
"Xot  to  he  officially  reported." 
XetUm  by  Ticbert  T.  Ashurst  against  the 
aodimatl.  New   Orieans  ft  Texas  Padflc 


Railroad  Company.     Judgment  for  pl&intifl, 
and  defendant  appeals.    Affirmed. 

Bradley  &  Bradley  and  GalTin  ft  Galrin, 
for  appellant  B.  B.  Roberts  and  B.  M.  Lee, 
for  appellee. 

HOBSON,  J.  On  October  18,  1907,  the 
freight  depot  at  Georgetown,  Ky.,  burned. 
Three  railways  enter  Georgetown,  all  doing 
their  business  at  the  station  of  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway 
Company.  There  is  therefore  a  large  amount 
of  freight  every  day  which  is  brought  into 
Georgetown  by  one  road  and  is  to  be  trans- 
ferred there  to  another.  On  the  morning 
after  the  depot  was  burned,  the  station 
agent  made  a  contract  with  R.  T.  Ashurst, 
by  which  Ashurst  was  to  transfer  the  freight, 
and  was  to  be  paid  2Mi  cents  per  100  pounds. 
Ashurst  transferred  the  freight  from  this 
time  until  February  22,  1908,  and,  the  com- 
pany refusing  to  pay  him,  he  brought  this 
suit  to  recover  $527,  the  amount  that  his 
services  came  to  under  the  contract.  A 
trial  was  had  which  resulted  in  a  verdict 
and  Judgment  for  him,  and  the  railroad  com- 
pany appeals. 

There  is  no  criticism  of  the  Instructions 
of  the  court  to  the  Jury.  They  were  very 
clear,  and  admirably  presented  the  law  oC 
the  case.  Only  one  ruling  on  the  admission 
of  evidence  is  objected  to,  and  that  is  as  to 
a  minor  matter.  When  Reddick,  the  agent, 
was  on  the  stand,  the  defendant  proposed  to 
prove  by  him  on  cross-examination  that  be 
bad  been  discharged  because  he  was  short 
in  his  accounts.  The  court  properly  refused 
to  allow  this  evidence.  A  witness  may  be 
impeached  ty  proof  of  bad  character,  but 
not  by  proof  of  specific  wrongful  acts.  It 
appeared  from  the  witness'  evidence  that 
he  was  no  longer  in  the  service  of  the  de- 
fendant The  defendant  might  properly  show 
that  he  had  been  discharged ;  for  this  might 
evidence  bias  on  his  part,  but  the  cause  of 
the  discharge  was  immaterial. 

The  chief  question  made  on  the  appeal 
is  that  the  Jury  should  have  been  instructed 
peremptorily  to  find  for  the  defendant  on 
the  ground  that  Reddick  was  without  au- 
thority to  make  the  contract  with  Ashurst. 
That  he  made  the  contract,  and  that  Ashurst 
In  good  faith  rendered  the  services  sued  for 
under  it,  are  not  controverted.  But  it  is 
claimed  that  the  price  agreed  upon  was  too 
high,  and  that  the  making  of  the  contract 
was  not  within  the  apparent  scope  of  Red- 
dick's  authority.  It  Is  shown  that  be  had 
before  this  hired  Ashurst  to  haul  coal  to  the 
pump,  and  to  do  other  things  now  and  then ; 
but  it  is  said  that  these  were  all  in  emer- 
gencies, and  specific  things  then  required 
to  be  done.  The  rights  of  Ashurst  do  not 
depend  upon  the  actual  limitations  placed 
upon  Reddick's  authority  by  bis  superiors. 
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Hie  case  turns  simply  upon  the  apparent 
scope  of  his  aatborlty  and  the  conduct  of 
the  defendant  subsequent  to  his  employment. 
Reddick  was  the  station  agent  He  had 
charge  of  the  station,  and  the  defendant's 
business  at  It  When  the  depot  burned,  it 
was  within  the  apparent  scope  of  his  au- 
thority to  make  some  arrangement  by  which 
the  freight  which  was  under  his  charge 
should  be  transferred,  so  that  the  business 
of  the  defendant  in  his  hands  would  not 
suffer.  The  company  was  charged  with  no- 
tice when  its  depot  burned  that  some  ar- 
rangement for  transferring  the  freight  dif- 
ferent from  that  followed  while  the  depot 
stood  must  be  provided.  It  knew  that  the 
freight  was  being  dally  transferred.  Its  su- 
perintendent was  often  on  the  ground  and 
saw  the  business  going  on.  As  between  Asb- 
urst  and  the  company,  it  was  the  duty  of 
Reddick  to  report  to  bis  master  what  he  had 
done.  No  bill  was  sent  in  by  Ashurst  until 
December  Ist,  when  he  gave  his  bill  to  Red- 
dick, who  forwarded  it  to  the  superintend- 
ent This  not  having  been  paid,  Ashurst,  the 
next  month,  gave  his  bill  to  Reddick,  and 
srait  himself  a  copy  of  it  to  the  superintend- 
ent; and,  not  being  paid,  in  a  short  time 
he  wrote  the  superintendent  a  letter.  The 
matter  was  then  taken  up  by  the  superin- 
tendent, but  no  other  means  of  hauling  the 
freight  was  provided  until  February  22d. 
Under  the  proof,  there  was  sufl9clent  evi- 
dence to  go  to  the  Jury  as  to  the  contract 
l>eing  within  the  apparent  scope  of  the  au- 
thority of  the  station  agent,  and  their  find- 
ing is  not  against  the  weight  of  the  evi- 
dence. 
Judgment  aflSrmed. 


ESTHER  TEMPLE  OF  THE  MYSTERIOUS 
TEN  et  al.  v.  SHELBY  TABER- 
NACLE et  al. 

(Court  of  Appeals  of  Kentucky.    Jan.  13,  1910.) 

Pabtitiok  (I  IS*)— Natube  or  Estate. 

Where  defendant  owned  the  upper  story 
of  a  bnilding  with  the  right  of  free  ingress,  with 
the  same  interest  In  the  upper  story  of  any 
building  which  might  thereafter  be  erected  on 
the  lot,  and  plalntitF  owned  the  remainder  of 
the  property,  the  parties  owned  no  joint  vested 
interest  in  the  building,  within  Civ.  Code  Prac. 
I  490,  permitting  a  vested  estate  in  realty,  joint- 
ly owned  by  two  or  more,  to  be  sold  by  order 
of  court  in  an  action  brought  by  either  of  them, 
if  the  property  cannot  be  divided  without  im- 
pairing its  value. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {  36;  Dec.  Dig.  t  13.*] 

Appeal  from  Circuit  Court,  Shelby  County. 

"Not  to  be  officially  reported." 

Action  by  the  Esther  Temple  of  the  Mys- 
terious Ten  and  others  against  the  Shelby 
Tabernacle  and  others.  From  a  Judgment 
sustaining  a  demurrer  to  the  petition,  plain- 
tiffs appeal.    Affirmed. 


WUlla  &  Todd,  for  appellants.  J.  C  Beck- 
ham &  Son,  for  appellees. 

CLAY,  C.  A  demurrer  was  filed  to  the 
following  petition  and  sustained.  Appel- 
lants declining  to  plead  further,  the  petition 
was  dismissed. 

The  petition  is  as  follows: 

"The  plaintiffs.  Either  Temple  of  the  Mys- 
terious Ten,  Florence  Hall,  Kate  M.  Card- 
weU,  Emma  Johnson,  Jane  Boswell,  Paulina 
White,  and  Cella  Fields,  say  that  Esther 
Temple  of  the  Mysterious  Ten  Is  a  corpora- 
tion located  in  Shelbyville,  Ky.,  and  Incorpo- 
rated by  and  under  the  laws  of  the  state  of 
Kentucky,  with  power  to  sue  and  be  sued,  to 
contract  and  be  contracted  with,  and  is  a 
charitable  organization  and  incorporation,  en- 
gaged In  nursing  and  caring  for  the  sick,  and 
burying  the  dead,  among  the  colored  people. 
The  plaintiff  Florence  Hall  is  the  principal 
officer  of  said  plaintiff  corporation.  The 
plaintiff  Kate  M.  Cardwell  is  the  chairman 
of  the  board  of  trustees  thereof.  The  plain- 
tiffs Cella  Fields,  Emma  Johnson,  Jane  Bos- 
well, and  Paulina  White  are  the  trustees  of 
the  same.  Said  plaintiff  corporation  is  com- 
posed of  a  large  number  of  members  and  are 
too  numerous  to  be  brought  before  the  court 
within  a  reasonable  time,  and  they  ask  that 
they  be  permitted  to  sue  for  all  jthe  members 
of  the  said  corporation,  if  the  court  be  of 
the  opinion  that  they  are  necessary  parties. 

"Now  the  plaintiffs  further  say  that  the 
defendant  Shelby  Tabernacle  Is  a  corporation 
created  by  and  under  the  laws  of  the  state 
of  Kentucky,  with  power  to  sue  and  be  sued. 
to  contract  and  be  contracted  with,  and  is 
also  engaged  in  works  of  charity;  that  is. 
In  nursing,  caring  for  the  sick,  and  burying 
the  dead  among  the  colored  people  of  this 
vicinity.  Said  defendant  corporation  Is  lo- 
cated in  ShelbyvlUe,  Ky.,  which  city  is  the 
place  where  Its  principal  office  is  kept 
Plaintiffs  say  that  the  defendants  Florence 
Glass  and  Rebecca  Dupee  are  the  principal 
and  managing  officers  of  said  corporation; 
that  the  members  of  the  defendant  corpora- 
tion are  very  numerous,  and  cannot  be 
brought  before  the  court  within  a  reason- 
able time,  and,  if  the  court  be  of  the  opin- 
ion that  they  are  necessary  parties  to  this  ac- 
tion, then  plaintiffs  ask  that  the  said  de- 
fendant corporation,  Florence  Glass,  and 
Rebecca  Dupee,  be  permitted  to  defend  for 
all  such  parties. 

"Plaintiffs  say  that  heretofore,  namely, 
on  October  16,  1885,  there  was  conveyed  by 
Harriet  Adams,  etc.,  by  deed  recorded  in 
deed  Book  'O'  No.  8,  page  31,  to  Esther  Tem- 
ple No.  6  of  the  Mysterious  Ten,  a  certain 
lot  of  ground  In  Shelbyville,  Ky.,  and  bound- 
ed as  follows:  Beginning  at  the  southwest 
comer  to  the  livery  stable  lot  on  Main  street 
now  occupied   by   Brown   &  Jesse;     thence 
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north  wltli  the  line  of  said  lot  abont  122  feet 
to  corner  in  angle  of  aald  Uvery  stable  lot; 
thence  west  with  John  W.  Adam's  line  about 
2>  feet  to  a  comer  in  the  line  of  the  Place 
lot;  thence  soath  with  the  Place  line  about 
122  feet  to  Hain  street;  thence  east  with 
Main  street  to  the  beginning.  A  certified 
«opy  of  the  deed  conveying  same  is  filed  here- 
with and  made  a  part  hereof  marked  'A.* 

"In  lb97,  previous  thereto,  there  was  a 
two-story  brick  building  on  said  lot,  and 
plaintiffs  say  that  afterwards,  to  wit,  In  1897, 
tbere  arose  a  controversy  between  the  plaintiff 
Estbw  Temple,  etc.,  and  the  Shelby  Taber- 
nacle, etc.,  concerning  the  ownership  of  the 
«ald  property,  and  that  there  was  an  action 
to  this  court  concerning  same,  and  upon  a 
final  sabmlsslon  to  the  court  it  was  adjudg- 
ed that  these  plaintiffs  were  the  owners  of 
and  entitled  to  a  certain  Interest  therein, 
and  the  defendants  to  a  certain  interest 
therein,  viz.:  The  Shelby  Tabernacle  is  en- 
tilled  to  hold,  own,  and  use  the  upper  story 
of  the  property  hereinbefore  described,  that 
l5.  the  room  or  rooms,  over  the  room  or  rooms 
then  occupied  by  Long  &  Webber,  and  that 
they  own  and  have  the  right  of  ingress  and 
ecress  to  same,  through  the  room  now  oc- 
"Tipled  by  Long  ta  Webber,  that  Is,  the  stair- 
way now  used  to  reach  said  second  story  of 
«ld  property,  and  to  have  said  right  of  in- 
intcs  and  egress  over  and  uninterrupted  as 
fame  was  then  used.  It  was  further  adjudg- 
ed that  the  defendants  had  and  should  con- 
tinue to  have  and  hold  said  right  and  interest 
in  said  property  in  fee  as  Is  necessary  and 
proper  for  the  proper  enjoyment  and  benefits 
of  «aid  upper  story,  and  the  said  Taber- 
nacle's interest  in  said  lot  imoccnpled  to  be 
the  same  as  In  the  building,  that  is,  to  take 
and  bold  and  use  and  occupy  the  upper  story 
of  any  building  erected  thereon.  It  was 
fnrther  adjudged  that  all  of  the  remainder  of 
the  property  herein  described  is  the  prop- 
erty of  the  plaintiff,  and  that  the  plaintiff 
was  entitled  to  hold  and  enjoy  said  property, 
and  was  further  directed  that  the  said  par- 
ties should  make  deeds  between  themselves, 
conveying  said  property ;  but  same  has  never 
been  done. 

"Xov,  plaintiffs  say  that  all  the  rights 
of  the  parties  are  fully  set  out  in  a  certified 
"'py  of  a  ju(tement  of  the  Shelby  circuit 
cimrt  in  the  above-styled  cause  of  Esther 
Temple  No.  5  against  the  Shelby  Taber- 
nacle, which  Is  made  a  part  hereof  and  mark- 
ed 'B.'  Now,  plaintiffs  say  that  by  virtue  of 
the  aforesaid  Judgment  the  plaintiffs  are 
the  owners  and  in  possession  of  the  lower 
nory  of  the  brick  building  located  on  the  lot 
hereinbefore  described,  and  the  right  to  the 
use  and  occupancy  of  the  lower  story  of  any 
holldhsg  that  might  at  any  time  be  erected  on 
tbe  onoccnpied  portion  of  said  lot,  and  the 
defeadants  are  the  owners  and  in  possession 
of  tbe  npper  story  of  said  brick  building 
vltb  tbe  right  of  ingress  and  egress  thereto 
tbrongb  a  stairway  in  the  lower  story  to 
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the  npper  story,  and  the  right  to  the  use  of 
the  upper  story  of  any  building  that  might 
be  erected  on  the  unoccupied  portion  of  said 
lot.  Plaintiflrs  say  that  the  Joint  occupancy 
of  said  property  is  not  satisfactory  or  ben- 
eficial to  the  plaintiffs  or  the  defendants,  that 
said  property  is  not  being  kept  in  good  re- 
pair, same  depreciating  in  value,  and  the  in- 
terests of  all  the  .parties  thereto  require 
and  demand  a  sale  of  said  property,  and  a 
division  of  tbe  proceeds  according  to  the 
respective  rights  of  the  parties,  and  same 
cannot  be  divided  without  materially  impair- 
ing its  value,  and  the  value  of  plaintiffs'  in- 
terest therein. 

"Wherefore  plaintiffs  pray  Judgment  of 
this  court  for  a  sale  of  the  aforesaid  prop- 
erty, and  a  division  of  the  proceeds  thereof, 
after  the  payment  of  the  cost,  and  a  division 
of  the  proceeds  among  the  parties  accord- 
ing to  their  respective  rights,  and  for  all 
further,  proper,  and  equitable  relief." 

The  judgment  referred  to  in  the  petition 
is  as  follows: 

"This  cause  coming  on  for  trial  upon  the 
pleadings,  proof,  and  Exhibits,  and  the  court 
being  sufficiently  advised.  It  is  the  Judgment 
of  the  court  that  there  are  and  were  mem- 
bers of  Esther  Temple  No.  5,  before  the  dis- 
solution, that  is,  before  November,  1889,  and 
are  now  members  of  the  defendant  society, 
namely,  the  Shelby  Tabernacle,  and  that  they 
have  an  equitable  interest  in  the  property 
herein  in  controversy,  and  that  all  of  the 
parties  hereinbefore  set  out  have  assisted  in 
paying  for  said  property,  and  have  paid  or 
have  assisted  in  paying  the  Just  debts  there- 
on. It  Is  therefore  adjudged  by  the  court 
that  the  defendant  the  Shelby  Tabernacle  is 
entitled  to  hold,  own,  and  use  the  upper  story 
of  the  property  herein  in  controversy,  that 
is,  the  room  or  rooms  over  the  room  or  rooms 
now  occupied  by  Long  &  Webber;  that  is 
by  the  stairway  now  used  to  reach  said  sec- 
ond story  of  the  said  property;  and  shall 
have  said  right  of  Ingress  and  egress  free 
and  uninterrupted  as  same  is  now  used.  And 
it  is  the  further  Judgment  of  the  court  that 
they  have  and  shall  hereafter  have  and  hold 
said  right  and  interest  In  said  property  in 
fee  as  is  necessary  and  proper  for  the  free, 
full,  and  proper  enjoyment  and  benefits  of 
said  upper  story  of  said  building  and  said 
Tabernacle  Interest  in  the  lot  unoccupied  to 
be  same  as  in  building,  that  is,  to  take  and 
hold  or  use  and  occupy  the  upper  story  of 
any  building  erected  thereon.  It  Is  the  fur- 
ther judgment  of  the  court  that  all  the  re- 
mainder of  said  property  herein  in  contro- 
versy is  and  shall  hereafter  be  the  property 
of  Esther  Temple  No.  6,  to  have  and  to  hold 
and  to  enjoy  free  and  uninterrupted  use  and 
benefit  of  said  property  thereof,  and  Shelby 
Tabernacle  and  said  Esther  Temple  No.  5 
are  directed  to  make  deeds  between  them  and 
conveying  the  property  as  herein  provided 
and  according  to  the  terms  and  provisions 
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of  this  Judgment,  and.  If  they  shall  fail  bo 
to  do,  then  the  commissioner  of  this  court 
may  be  required  to  make  said  deeds. 

"It  further  appearing  to  the  court  that 
Long  &  Webber  have  retained  on  said  prop- 
erty since  the  institution  of  this  suit  rents 
amounting  to  about  $140,  and  that  the  Shelby 
Tabernacle  has  been  collecting  rents  on  the 
aforesaid  upper  story  of  said  building  since 
the  institution  of  this  suit,  which  amount 
Is  a'bout  $25,  said  Long  &  Webber  are  di- 
rected to  pay  said  rents  that  they  now  owe 
to  L.  C.  Willis,  attorney  for  the  plaintiffs 
herein,  and  to  J.  C.  Beckham  &  Son,  and  P. 
J.  Force,  attorneys  for  the  defendants  herein, 
that  the  said  siun  paid  by  Long  &  Webber 
and  the  said  sum  due  from  the  rents  col- 
lected by  said  Shelby  Tabernacle  will'  be  add- 
ed together  and  made  one  fund,  and  out  of 
same  the  cost  of  this  action  shall  be  paid, 
and  the  remainder  shall  be  equally  divided 
between  the  plaintiffs  and  defendants  herein. 
And  this  cause  is  retained  for  further  orders 
In  the  enforcement  of  this  Judgment" 

Section  490  of  the  Civil  Code  of  Practice 
is  as  follows :  "A  vested  estate  In  real  prop- 
erty Jointly  owned  by  two  or  more  persons 
may  be  sold  by  order  of  a  court  of  equity,  In 
an  action  brought  by  either  of  them,  though 
the  plaintiff  or  defendant  be  of  unsound 
mind  or  an  Infant — (1)  If  the  share  of  each 
owner  be  worth  less  than  one  hundred  dol- 
lars. (2)  If  the  estate  be  In  possession  and 
the  property  can  not  be  divided  without  ma- 
terially Impairing  its  value,  or  the  value  of 
the  plaintiff's  Interest  therein." 

The  question  arising  In  this  case  is  wheth- 
er or  not  appellants  and  appellees  have  such 
a  vested.  Joint  interest  in  the  property  as 
may  be  ordered  sold  under  subsection  2  of 
section  490,  above  quoted.  It  appears  from 
the  petition  that  this  is  not  the  first  litiga- 
tion arising  between  the  parties  to  this  ac- 
tion. In  the  former  litigation  the  rights  of 
the  parties  were  settled  by  the  Judgment 
hereinbefore  set  out.  By  that  Judgment  the 
Shelby  Tabernacle  was  given  the  right  to 
own  and  use  the  upper  story  of  the  property 
in  controversy,  with  the  further  right  of 
free  and  uninterrupted  Ingress  and  egress 
to  and  from  same.  It  was  also  given  the 
same  Interest  In  the  upper  story  of  any  build- 
ing that  might  be  thereafter  erected  on  any 
unoccupied  portion  of  the  lot  Esther  Tem- 
ple No.  6  was  given  the  right  to  hold  and  en- 
Joy  the  remainder  of  said  property.  It  is 
manifest,  therefore,  that  whatever  may  be 
the  interest  of  the  parties  In  the  lot  Itself, 
they  had  no  Joint,  vested  Interest  in  the 
building  now  upon  the  land  or  In  any  build- 
ing that  may  be  hereafter  erected.  The  Code 
requires  not  only  that  there  shall  be  a  vested 
estate  in  the  property  sought  to  be  sold,  but 
a  Joint  ownership  of  the  property.  By  the 
terms  of  the  Judgment,  Shelby  Tabernacle 


has  the  exclusive  ownership  of  tbe  upper 
story  of  the  building  now  on  the  premises, 
and  of  the  upper  story  of  any  building  tbnt 
may  be  hereafter  erected.  On  the  other 
hand,  E^sthM'  Temple  No.  5  has  tbe  exclusive 
ownership  of  tbe  lower  story  of  the  building 
on  that  lot  We  therefore  conclude  that  as 
long  as  there  la  »  building  upon  the  land, 
there  is  no  such  Joint  ownership  of  the  prop- 
erty as  will  Justify  a  court,  upon  the  applica- 
tion of  either  appellants  or  appellees,  to  or- 
der the  property  sold,  unless  1^  consent  of 
both  parties.  If  the  parties  consent  tbey 
may  have  a  sale  at  any  time. 
Judgment  aflBrmed. 


GORDON  et  al.  v.   SIMMONS. 
(Court  of  Appeals  of  Kentucky.    Jan.  12,  lOlO 

1.  Adverse  Possession  (J  57*) — Sufficiesct 
OF  Evidence. 

Defendant  does  not  prove  adverse  possession 
for  15  years  of  land  under  an  oial  trade  there- 
for by  B.  with  G.,  the  then  owner  thereof, 
though  two  or  three  witnesses  testified  the  ex- 
change of  lands  between  G.  and  B.  was  m&de, 
and  a  line  dividing  the  lands  exchanged  'n-as 
marked,  25  years  or  more  ago;  they  beiuK  evi- 
dently mistaken,  the  petition  alleging,  and  tbe 
answer,  not  denying,  that  G.  did  not  become 
owner  of  the  land  till  a  certain  date,  less  than 
15  years  before  the  commencement  of  the  ac- 
tion, and  the  deed  conveying  the  land  to  G. 
bearing  such  date,  and  thb  bieing  conclusive  of 
such  fact. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec  Dig.  t  57.*] 

2.  Frauds,    STATtjTE   of   (J8   Wi   70*^  —  Ex- 
CHANOE  OF  Lands. 

While  an  oral  agreement  fixing  a  dividing 
line  between  the  adjoining  lands  of  antagonis- 
tic parties  is  not  within  the  statnte  of  frauds. 
an  oral  exchange  of  lands  is  within  it,  like  an 
oral  sale  of  lands. 

[Bd.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  S$  83,  111,  112;    Dec.    Dig. 

ee    ISj,    lU.   J 

3.  COUPBOUISE  AND  SETTLEMENT  (J  23*) EVI- 
DENCE— Sufficiency. 

Evidence  held  insufiScient  to  show  that  an 
agreement  settling  a  controversy  as  to  land 
was  signed  by  defendant  without  knowledj^  of 
its  contents,  and  was  procured  by  the  fraud  of 
plaintiff. 

[Bd.  Note.— For  other  cases,  see  Compromise 
and   Settlement,   Cent  Dig.  $  94;    Dec    Dig. 

Appeal  from  Circuit  Court  Trigg  County. 

"To  be  officially  reportea" 

Action  by  Settle  Gordon  and  others  against 
W.  F.  Simmons.  Judgment  for  defendant 
Plaintiffs  appeaL  Reversed  and  remaniled 
for  new  trial. 

M.  M.  Hanberry  and  John  D.  Shamir,  tot 
appellants.    John  W.  Kelly,  for  appellee. 

SETTLE,  J.  The  appellant  Bettle  Ctordon. 
widow,  and  others,  heirs  at  law  of  A.  J. 
Gordon,  deceased,  brought  suit  In  the  court 
below  to  recover  of  the  appellee,  W.  J.  Sim- 
mons, a  parcel  of  land  described  In  tbe  pe- 
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tltion,  irhtch  they  claim  to  own  and  allege 
to  be  wroosfully  In  appellee's  poBsesslon; 
also  to  recover  of  the  latter  damages  for  Ita 
unlawful  detention  and  nse. 

It  appears  from  the  record  that  A.  J.  Gor- 
don became  the  owner  In  1884  of  a  100-acre 
tract  of  land  known  as  the  "Honse  surrey." 
Included  within  the  lines  of  the  House  sur- 
Ter,  though  not  a  part  thereof,  was  a  50- 
acre  tract  known  as  the  "Turner  Mashbum 
or  Boren  surv^."  Appellants  live,  as  did 
A.  3.  Gordon  at  the  time  of  his  death,  upon 
the  Honse  100-acre  survey.  Appellee  owns  and 
is  In  possess  1cm  of  the  50-acre  Turner  Mash- 
bum  or  Boren  survey.  The  land  appellants 
seek  to  recover  consists  of  about  20  acres  of 
the  House  survey  alleged  to  be  wrongfully 
bdd  by  appellee. 

It  is  alleged  in  the  petition  that  a  contro- 
rersy  arose  between  appellants  and  the  ap- 
pdlee,  Simmons,  shortly  before  the  Institu- 
tion of  the  action  as  to  the  location  of  the 
lines  of  their  respective  lands.  In  which  con- 
troversy appellee  was  setting  up  claim  to 
the  20  acres  of  the  House  survey  In  ques- 
tion by  virtue  of  an  alleged  exchange  there- 
of by  A.  J.  Gordon,  deceased,  with  appel- 
lee's remote  vendor,  Boren,  for  14  acres  of 
the  Tamer  Kashbum  50-acre  survey,  and 
also  to  the  14  acres  last  mentioned  as  well, 
and  that,  in  order  to  settle  the  controversy 
without  suit,  appellants  and  appellee  entered 
Into  a  written  agreement,  whereby  appel- 
lants released  to  appellee  all  that  part  or 
parcel  of  land  known  as  the  Turner  Mash- 
bum survey,  in  consideration  of  which  ap- 
pellee obligated  himself  to  release  and  sur- 
render to  appellants  all  that  part  of  the 
House  survey  claimed  by  him,  the  original 
line  of  both  the  House  and  Turner  Mashburn 
mrveys  to  be  ascertained  by  a  survey  to  be 
aiade  by  the  surveyor  of  Trigg  county,  each 
party  to  pay  one-half  the  costs  of  such  sur- 
vey; that,  pursuant  to  this  agreement,  the 
Unes  of  the  House  and  Turner  Mashbum 
lorveys  were  run  and  established  by  the 
forveyor  of  Trigg  county  as  claimed  by  ap- 
pellants, but  that,  notwithstanding  such 
agreement  and  settlement  of  the  controversy 
between  the  parties,  appellee,  in  violation 
thereof,  took  possession  of  the  20  acres  of 
the  Honse  survey  which  he  had  agreed  to 
rarrender  to  appellants,  and  proceeded  to  cul- 
tirate  same. 

Appellee  by  answer  attempted  to  Justify 
Us  holding  of  the  20  acres  of  the  House  land 
apott  the  ground  that  his  remote  vendor, 
Boren,  while  owner  of  the  50-acre  tract  of 
Imd,  made  a  verbal  swap  or  exchange  of  14 
teres  thereof  to  A.  J.  Gordon,  then  owner 
of  the  House  100-acre  tract,  for  the  20  acres 
of  the  latter  tract  In  controversy,  and  that, 
parsnant  to  such  exchange,  Boren  and  Gard- 
ner established  an  agreed  line  between  the 
lands  exchanged,  and  each  surrendered  to  the 
other,  without  executing  deeds  therefor,  the 
land  lecdved  in  the  exchange.  It  was  fur- 
ther alleged  In  the  answer  that  appellee  and 


his  vendors  immediate  and  remote  have  bad 
and  held  the  actual  adverse  posaession  of 
the  20  acres  received  by  Boren  in  the  ex- 
change with  Gordon  for  more  than  fifteen 
years  before  the  Institution  of  appellants* 
action,  which  It  was  claimed  entitled  appel- 
lee to  rely  upon  the  statute  of  limitations  in 
bar  of  the  action;  the  statute  being  duly 
pleaded.  It  was  farther  alleged  in  appel- 
lee's answer  that  he  signed  and  acknowl- 
edged the  writing  referred  to  without  knowl- 
edge of  Its  contents  and  by  the  fraud  and 
procurement  of  the  appellant  Settle  Gordon 
and  her  agent,  A.  S.  Ford. 

Appellants  by  reply  controverted  the  af- 
firmative matter  of  the  answer.  The  trial 
resulted  In  a  verdict  and  Judgment  In  ap- 
pellee's favor,  and  appellants,  having  been 
refused  a  new  trial  by  the  circuit  court, 
prosecute  this  appeal. 

It  appears  from  the  evidence  found  In  {he 
record,  and  is  conceded  by  the  parties,  that 
when  aj^pellee's  remote  vendor,  Boren,  own- 
ed the  50-acre  Turner  Mashbum  land,  he  and 
A.  J.  Gordon  attempted  a  verbal  exchange 
of  lands;  that  is,  Boren  agreed  to  exchange 
with  Gordon,  then  owner  of  the  100-acre 
House  survey,  14  acres  of  the  Turner  Mash- 
bum land  for  20  acres  of  the  House  land, 
and  that  Boren  and  Gordon  at  the  time  mark- 
ed a  dividing  line  across  the  Turner  Mash- 
bum land  from  the  south  to  the  north  bound- 
ary of  the  House  tract  on  either  side  of  the 
•  Turner  Mashbum  land,  which  left  the  14 
acres  received  by  Gordon  In  the  exchange 
east  of  the  division  line,  and  the  20  acres 
received  by  Boren  west  of  that  line.  The 
evidence  is  not  definite  as  to  when  or  to 
what  extent  either  Gordon  or  Boren  assert- 
ed possession  over  the  land  received  by  him 
in  the  exchange.  It  is  clear,  however,  that 
neither  made  a  deed  to  the  other,  but  ai>- 
parent  that  appellants  were  willing  after  ap- 
pellee acquired  the  Turner  Mashbum  or  Bor- 
en land  to  let  the  exchange  as  made  by  A. 
J.  Gordon  and  appellee  stand.  With  this, 
however,  appellee  according  to  the  evidence 
did  not  appear  satisfied,  for  he  set  up  claim 
to  the  14  acres  received  by  Gordon  in  the 
exchange  as  well  as  the  20  acres  there- 
by received  by  Boren.  This  state  of  case 
raised  the  controversy  between  appellee  and 
appellants  resulting  In  the  written  agreement 
whereby  the  previous  exchange  of  lands  be- 
tween A.  J.  Gordon  and  Boren  was  ignored, 
and  the  parties  obligated  themselves  that  ap- 
pellants should  hold  the  House  land  of  100 
acres  according  to  the  lines  thereof  to  be 
established  by  the  county  surveyor,  and  ap- 
pellee the  Turner  Mashbum  50-acre  tract 
according  to  its  boundary  as  established  by 
the  surveyor. 

We  fail  to  find  from  the  record  that  appel- 
lee proved  possession  on  the  part  of  himself 
or  vendors  of  the  land  in  controversy  for 
as  much  as  15  years  before  the  Institution  of 
appellants'  action.  He  did,  it  is  true,  prove 
by  two  or  three  witnesses  that  the  exchange 
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of  lands  between  A.  3.  Qordon  and  Boien 
waa  made  and  a  line  dividing  the  lands  ex- 
changed, marked,  and  established  25  or  more 
years  ago;  bat  these  witnesses  were  evi- 
dently mistaken  as  to  the  date  of  the  ex- 
change and  making  of  the  line,  for  it  was 
alleged  in  the  petition,  and  not  denied  by 
the  answer,  that  A.  J.  Gordon  did  not  be- 
come the  owner  of  the  House  100-acre  tract 
of  land  until  December  17,  1894,  and,  as  the 
deed  conveying  blm  the  land  bears  that  date, 
it,  with  the  undented  averment  of  the  peti- 
tion, conclusively  established  the  fact.  This 
being  true,  as  is  the  further  fact  that  appel- 
lants' action  was  Instituted  by  the  filing  of 
the  petition  and  Issual  of  a  summons  Novem- 
ber 6,  1907,  it  necessarily  follows  that  A.  J. 
Gordon  did  not  own  the  House  land  as  far 
back  as  the  two  witnesses  referred  to  testi- 
fied he  exchanged  lands  with  Boren.  Indeed, 
to  be  precise,  it  is  certain  that  Gordon  and 
bis  widow  and  children,  following  his  death, 
had  owned  the  House  land  only  12  years,  10 
months,  and  19  days,  when  this  action  was 
Instituted.  It  is  therefore  patent  that  appel- 
lee and  his  vendors  could  not  have  had  actu- 
al, adverse,  or  even  constructive  possession 
of  the  20  acres  of  land  In  controversy  by 
virtue  of  an  exchange  of  lands  between  Bor- 
en and  Gordon  for  as  much  as  15  years  be- 
fore the  Institution  of  appellants'  action  to 
recover  it 

An  oral  agreement  fixing  a  dividing  line 
between  the  adjoining  lands  of  antagonistic 
parties  has  by  this  court  been  held  not  with- 
in the  statute  of  frauds  and  perjuries;  It 
being  the  policy  of  the  courts  to  approve  and 
uphold  such  agreements  as  tending  to  dis- 
courage controversies  between  neighbors  and 
prevent  litigation.  Jamison  v.  Petit,  6  Bush, 
670;  Grlgsby  v.  Combs,  21  S.  W.  87,  14  Ky. 
Law  Rep.  652;  Campbell  v.  Campbell,  64  S. 
W.  458,  23  Ky.  Law  Bep.  870;  Frazler,  etc, 
V.  Mineral  Development  Co.,  86  8.  W.  983,  27 
Ky.  Law  Bep.  815.  But  an  oral  exchange 
of  lands  Is  within  the  statute,  and  can  no 
more  be  enforced  than  can  an  oral  or  parol 
sale  of  land.  It  Is  true  that  cases  may  be 
found  in  which  the  courts  have  refused  to 
disturb  such  exchange  of  lands;  but  it  was 
only  where  possession  was  taken  by  the  par- 
ties of  the  lands  received  respectively  by  the 
exchange  and  actually  and  adversely  held 
for  as  much  as  15  years.  Appellee  has  shown 
no  such  possession.  So,  if  the  written  agree- 
ment he  made  with  appellants  were  out  of 
the  way,  he  would  nevertheless  be  unable 
to  hold  tiie  land  in  controversy  by  reason  of 
the  exchange  between  Gordon  and  Boren. 

It  is  his  contention  that  the  writing  was 
Intended  to  set  forth  an  agreement  between 
himself  and  appellants  to  cause  to  be  sur- 
veyed and  ascertained  the  line  dividing  the 


lands  exchanged  by  Oordon  and  Boten,  and 
that  he  believed  it  expressed  such  agreement 
when  he  signed  and  acknowledged  it,  but  that 
appellants'  agent.  Ford,  fraudulently  caus- 
ed the  writing  to  be  prepared  in  Its  present 
form  and  language,  and  induced  him  to  sign 
It  without  informing  him  of  its  contents  or 
meaning.  This  contention  la  not  sustained 
by  appellee's  own  testimony.  He  did  say 
is  was  not  understood  by  him,  but  admitted 
that  he  had  It  in  his  hands,  and  was  thereby 
given  an  opportunity  to  read  It.  He  also 
failed  to  deny  that  it  was  read  to  him  by 
Ford.  The  three  attesting  witnesses  to  the 
writing  were  Ford,  Williams,  and  Simmons; 
the  latter  being  a  brother  of  appellee.  Ford 
testified  that  the  paper  was  written  as  di- 
rected by  the  parties;  and  he  and  Williams 
also  testified  that  Ford  placed  the  writing 
in  appellee's  hands  before  it  was  signed  by 
him,  and  that  the  latter  held  it  for  some 
time,  appeared  to  be  reading  It,  and  had  am- 
ple time  to  do  so;  that  Ford  received  the 
paper  after  appellee  had  thus  examined  it, 
and  then  read  and  explained  it  to  appellee, 
who  thereupon  expressed  his  satisfaction 
with  the  paper  and  signed  and  acltnowledged 
it,  following  which  it  was  duly  recorded. 

Simmons,  the  third  attesting  witness,  snb- 
stantlally  corroborates  both  Ford  and  Wil- 
liams as  to  what  occurred  when  appellee  ex- 
ecuted the  writing,  and  two  other  witnesses 
to  whom  appellee  talked  after  signing  the 
writing  testified  as  to  statements  from  him 
manifesting  bis  knowledge  of  its  contents 
and  satisfaction  with  its  provisions.  Accord- 
ing to  the  survey  made  in  pursuance  of  tbe 
written  agreement,  the  lines  of  the  House 
100-acre  tract  are  as  claimed  by  appellants, 
and  they  Include  and  show  appellants  to  be 
the  owners  of  the  land  in  controversy ;  no 
evidence  being  offered  by  appellee  to  prove 
that  it  is  not  a  part  of  the  House  tract. 

Our  reading  of  the  record  convinces  na 
that  the  verdict  of  the  Jury  was  flagrantly 
against  the  evidence;  indeed,  unauthorized 
by  it;  and,  in  view  of  the  evidence  of  ap- 
pellants' right  to  the  land  In  controversy  and 
the  absence  of  evidence  to  support  appellee's 
defense^  the  trial  court  should  have  peremp- 
torily instructed  the  Jury  to  find  for  appel- 
lants as  to  the  ownership  of  the  land,  no 
damage  being  shown  on  account  of  Its  de- 
tention or  for  injury  to  it 

This  conclusion  makes  it  unnecessary  for 
us  to  consider  the  objections  urged  by  appel- 
lants to  the  instructions  that  were  given  by 
the  court,  except  to  say  that  the  instruc- 
tions should  not  have  been  given.  Only  a 
peremptory  Instruction  as  indicated  would 
have  been  proper. 

Wherefore  the  Judgment  is  reversed  and 
cause  remanded  for  a  new  trial  consistent 
with  the  opinion. 
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DUTF  T.  VIBGINIA  IRON,  GOAL  *  OOKB 

CO.  et  al. 
(Omrt  at  An>eala  of  Kentucky.    Jan.  18,  1910.) 

1.  Dtxoa  (i  a07*) — SnTiNO  Aside— Foboebt 
— SumcimcT  or  Evidbhck. 

In  an  action  to  set  aside  a  deed,  evidence 
Mi  insaflkient  to  show  that  plaintifiTa  aigna- 
toR  and  acknowledgment  wete  forged. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Dec. 
D*  t  207.'] 

2.  AcKRowLKDoianr  (i  62*)  —  E<xxcunoif  — 

EiVIDENCB. 

In  view  of  the  verity  which  should  be  ac- 
corded a  depatv  clerk's  certificate  of  acknowledg- 
ment of  a  deed,  the  court,  in  order  to  authorize 
lis  orerthiow  on  the  ground  that  the  grantor'a 
^gnatuie  was  forged,  should  have  before  it  such 
fTidence  as  will  leave  no  doubt  that  such  offi- 
(fr  was  guilty  of  fraud  or  mistake. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
meLt.  Cent.  Dig.  {  346;   Dec.  Dig.  {  62.*] 

Appeal  from  Circuit  Court,  Perry  County. 

"To  be  officially  reported." 

Action  by  Delilah  Duff  against  the  Virginia 
Iron,  Coal  &  Coke  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

F.  J.  Eversole  and  P.  T.  Wheeler,  for  ap- 
pellant Bailey  P.  Wootton,  Jesse  Morgan, 
and  Greene,  Van  Winkle  &  Schoolfleld,  for 
tppeliees. 

SETTLE,  J.  On  September  19,  1887,  there 
wag  recorded  in  the  office  of  the  clerk  of  the 
Peny  county  court  a  deed  hearing  date  July 
2t  1887,  from  the  appellant,  Delilah  Duff, 
and  her  husband,  Daniel  Duff,  to  T.  P.  Trigg, 
tmstee,  purporting  to  convey  to  the  latter  all 
the  coal,  oil,  gas,  and  mineral  products  in, 
npon,  and  under  a  tract  of  land  on  Grapevine 
creek,  in  Perry  county,  owned  by  Mrs.  Duff. 
The  deed  purports  to  have  been  acknowledged 
hi  due  form  by  the  grantors  before  P.  C.  Na- 
pier, a  deputy  for  Ira  J.  Davidson,  then  clerk 
of  the  Perry  county  court  By  successive  con-, 
ve^nces  from  Trigg,  trustee,  and  various 
other  grantors,  the  appellee,  Virginia  Iron, 
Coal  &  Coke  Company,  acquired,  as  it  con- 
tends, title  to  the  coal,  oil,  gas,  and  mineral 
prodncts  in,  npon,  and  under  the  land  in  ques- 
tion. In  November,  1895,  the  Hocking  Valley 
Oil  ft  Gas  Company,  as  lessee  of  the  Virginia 
&  Tennessee  Coal  &  Iron  Company,  a  vendor 
of  aiq)dlee,  entered  upon  this  land  and  bored 
a  well  to  the  depth  of  1,200  feet  near  appel- 
lant'! residence.  During  the  boring  of  the 
wdl  some  of  the  hands  employed  thereat 
boarded  near  appellant's  residence.  On  April 
24,  1908^  appellant  Instituted  this  action  in 
the  Perry  circuit  court  to  cancel  the  deed 
from  herself  and  husband  to  Trigg  and  the 
KTtfai  successive  deeds  whereby  the  title  to 
tbe  mineral,  etc..  In  her  land  passed  to  ap- 
pellee, npon  the  ground  that  the  deed  from 
berielf  and  husband  to  Trigg  was,  as  to  her 
ilfiittiire  and  acknowledgment,  a  forgery,  in 
coosetinence  of  which  that  deed  and  the  sev- 
eral SQCcessive  ones,  down  to  and  Inclodlng 


the  deed  to  appellee,  were  null  and  void  and 
passed  no  title  to  the  minerals,  etc.,  In,  upon, 
and  under  her  land.  The  defense  interposed 
by  appellee's  answer  was  that  tbe  deed  to 
Trigg,  trustee,  from  appellant  and  her  hus- 
band, was  not  a  forgery;  that  appellant,  by 
reason  of  certain  acts  set  forth  in  the  an- 
swer, was  estopped  to  deny  the  validity  of 
the  deed;  and  that,  in  any  event,  tbe  action 
was  barred  by  the  statute  of  limitations,  in 
that,  more  than  five  years  elapsed  between 
her  discovery  of  tbe  alleged  forgery  and  tbe 
Institution  of  tbe  action,  and  more  than  ten 
years  between  the  commission  of  the  forgery 
and  ItB  institution.  After  the  taking  of  proof 
by  tbe  parties,  and  following  tbe  submis- 
sion of  the  case,  tbe  circuit  court  rendered 
Judgment  dismissing  the  action  at  appellant's 
cost,  and  from  that  Judgment  she  has  ap- 
pealed. 

The  record  furnishes  no  evidence  whatever 
of  tbe  alleged  forgery  of  appellant's  signature 
to  and  acknowledgment  of  the  deed,  except 
what  is  contained  in  her  deposition,  in  which 
she  positively  denied  that  she  signed  or  ac- 
knowledged the  deed,  or  authorized  any  one 
to  do  so  for  her.  She  also  stated  tbat  she 
could  write  her  name,  and  bad  never  made 
her  mark  to  any  Instrument  of  writing,  and 
tbat  tbe  mark  indicating  her  signature  to  the 
deed  to  Trigg  was  not  made  or  authorized  by 
her.  She  further  testified  that  she  did  not 
know  of  the  existence  of  the  deed  or-  of  tbe 
subsequent  deeds,  including  appellee's,  until 
about  a  year  before  the  Institutian  of  the  ac- 
tion, and  then  learned  it  through  her  son, 
Joseph  Duff,  who  made  tbe  discovery  npon  a 
visit  to  Hazard,  tbe  county  seat  of  Perry 
county. 

As  Napier,  the  deputy  clerk,  before  whom 
tbe  deed  to  Trigg  purports  to  have  been  ac- 
knowledged by  appellant  and  her  husband.  Is 
dead,  It  cannot  be  known  what  be  would  have 
said  as  to  her  denial  of  having  signed  or  ac- 
knowledged the  deed;  but  we  find  tbat  ap- 
pellee Introduced  much  evidence  which 
strongly  conduced  to  disprove  appellant's  de- 
nial of  having  signed  and  acknowledged  the 
deed  in  question,  and  which  tended  to  prove 
tbat  she  knew  of  and  acquiesced  in  its  exe- 
cution. For  example,  although  she  knew  of 
tbe  boring  of  tbe  well  In  1895,  by  the  Hock- 
ing Valley  Oil  &  Oas  Company  near  her  resi- 
dence, tbat  members  of  tbe  crew  boarded  at 
a  little  bouse  nearby,  and  tbat  their  meals 
were  prepared  by  a  member  of  her  family, 
and  she  then  learned  under  whose  and  by 
what  authority  they  were  boring  tbe  well, 
she  made  no  objection  to  tbe  work,  did  not 
question  their  authority  to  i>erform  it,  and 
made  no  claim,  at  that  time,  tliat  tbe  deed 
she  had  made  Trigg,  trustee,  was  a  forgery. 
In  addition,  It  was  proved  by  appellee  tbat. 
she  boarded  a  crew  of  Its  surveyors  in  1902 
or  1903,  who  were  surveying  her  land  upon 
which  it  claimed  the  mineral  rights;    and. 
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While  abt  denied  any  knowledge  of  the  char- 
acter of  work  In  which  they  were  engaged.  It 
Is  not  probable  that  what  was  said  about  It 
by  the  men  she  boarded  would  have  left  her 
in  Ignorance  of  the  nature  of  their  work.  At 
any  rate,  she  did  not  then  question  their  au- 
thority to  do  the  surveying  in  which  they 
were  engaged,  or  make  any  claim  that  the 
Trigg  deed  was  a  forgery. 

Besides  the  testimony  referred  to,  appellee 
proved  by  Dr.  M.  E.  Combs,  an  apparently 
reputable  and  disinterested  witness,  that  he 
conducted  a  school  near  appellant's  residence 
during  the  boring  of  the  well  on  her  farm  by 
the  Hocking  Valley  Oil  &  Gas  Company  and 
was  frequently  at  appellant's  house,  as  one  of 
her  children  attended  his  school;  that  she 
then  knew  of  the  boring  of  the  well  on  her 
farm  at  which  her  son,  Joe  Duff,  was  em- 
ployed ;  that,  In  a  conversation  he  had  with 
appellant  on  one  of  his  visits  to  her  house, 
they  discussed  the  drilling  of  the  well  on  her 
land,  and  in  the  conversation  she  said  that 
If  they  struck  oil  she  and  her  husband  had 
fooled  away  what  they  had  by  giving  up  their 
mineral  rights  In  the  land  for  the  pitiful  sum 
of  50  cents  per  acre,  which  was  the  sum  per 
acre  recited  in  the  deed  she  and  her  hus- 
band had  made  Trigg,  trustee,  as  the  consid- 
eration for  the  conveyance  of  the  mineral 
rights  therein  mentioned. 

In  view  of  these  facts  and  circumstances, 
tending  to  show  appellant's  knowledge  of  and 
acquiescence  In  the  deed  to  Trigg,  trustee,  and 
of  the  verity  that  should  be  accorded  the 
deputy  clerk's  certificate  showing  her  ac- 
knowledgment of  the  deed,  we  are  not  pre- 
pared to  say  that  the  circuit  court  erred  in 
rendering  ttie  Judgment  complained  of.  It 
will  not  do  to  lightly  set  aside  the  certificate 
of  such  an  officer.  To  authorize  its  over- 
throw, the  court  should  have  before  it  such 
evidence  as  will  leave  no  doubt  that  the  ofli- 
cer  had  been  guilty  of  fraud  or  mistake. 

This  conclusion  makes  it  unnecessary  for 
us  to  determine  whether  appellee  can  In  a 
case  like  this  rely  upon  the  statute  of  Uml- 
tations. 

Wherefore  the  jndgment  is  affirmed. 


PERKINS  V.  J.  M.  ROBINSON,  NORTON 
&CO. 

(Court  of  Appeals  of  Kentucky.    Jan.  18>  1910.) 

1.  MOBTOAGES  (8  463*)— FORECI-OSUBE— StTFFI- 
CIENCY  OF  iEVIDENCE — OWNEBSHIP  OF  MOBT- 
OAOBD   PBOPEBTT. 

In  an  action  to  foreclose  a  mortgage  on 
land,  evidence  held  to  show  that  the  mortgagor 
owned  the  land  at  the  execution  of  the  mortgage, 
though  he  had  no  deed  for  it 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  1368;   Dec  Dig.  t  463.*] 

.2.    MOBTGAGES  (§   11*)  —  PBOPEBTT   SUBJECT  — 

Claim  to  Land. 

Gen.  St  188S,  c.  63,  art.  1,  f  6,  permitting 
any  interest  In  or  claim  to  realty  to  he  disposed 
of  by  deed,  authorizes  a  mortgage  of  any  inter- 


est in  land,  so  that  one  could  mortgage  land 
which  be  had  purchased  and  owned,  though  be 
had  no  deed  therefor. 

[Bd.  Note.— For  other  cases,  see   Mortgages, 
Cent  Dig.  U  11,  12;    Dec.  Dig.  {  11.*] 
3.  Deeds  (I  26*)  —  Vamditt  —  Refebbnck  to 

Gbantos'^s  Trnji— EFFEcrr  of  FAiLnRE. 
A  deed  conveyed  good  title  as  between  the 
parties,  though  it  did  not  state  the  name  of  the 
grantors  grantor  or  the  page  of  the  record  npon 
which  bis  deed  was  recorded,  contrary  to  Ky. 
St.  §  495  (Russell's  St  {  2061),  making  it  un- 
lawful to  record  a  deed  conveying  more  than  a 
life  estate  which  does  not  refer  to  the  grantor's 
source  of  title. 

[£]d.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  51 ;   Dec.  Dig.  i  26.*] 

Appeal  from  Circuit.  Cotirt,  Edmonson 
County. 

"Not  to  be  officially  reported." 

Action  by  J.  M.  Robinson,  Norton  &  Co. 
against  W.  C.  Perkins  and  others.  From  a 
Judgment  for  plaintiff,  defendant  named  ap- 
peals.   Afllrmed. 

W.  D.  SpiUman,  J.  Morgan  Chlnn,  and  W. 
E.  Settle,  Jr.,  for  appellant  M.  M.  Logan 
and  Ora  E.  Hazellp,  for  appellee. 

NUNN,  O.  J.  The  facts  of  this  case,  as 
presented  in  this  record,  are  very  conflicting. 
It  is  shown  that  Bruce  and  Eugene  Perkins 
were  merchants  In  Rocky  Hill  Station,  Ed- 
monson county,  Ky. ;  that  they  commenced 
business  prior  to  the  year  1906,  the  exact 
time  Is  not  stated.  They  purchased  many  of 
their  goods  from  appellee,  and  In  the  sum- 
mer of  1906  had  fallen  behind  with  it  $465.- 
80.  They  were  pressed  for  a  settlement  and 
wanted  to  buy  more  goods  to  keep  the  store 
going,  but  appellee  refused  to  extend  them 
further  credit  unless  they  would  secure  It  in 
some  way.  They  promised  appellee  to  exe- 
cute a  mortgage  on  a  house  and  lot  belonging 
to  Eugene  Perkins  and  upon  three  horses  be- 
longing to  the  firm,  and  upon  this  promise 
appellee  shipped  them  about  $1,000  worth  of 
goods.  They  delayed  in  executing  the  mort- 
gage, and  Bruce  Perkins  wrote  appellee  a 
letter  explaining  the  delay,  in  substance,  as 
follows:  That  the  reason  they  had  failed  to 
send  a  description  of  the  house  and  lot  to 
appellee  from  which  a  mortgage  could  be 
pr^ared  was  that  Eugene  Perkins  held  only 
a  title  bond,  that  a  deed  had  never  been 
executed  to  him  giving  the  description  of  the 
property,  and  that,  as  soon  as  that  was 
done,  they  would  send  the  description.  In 
the  month  of  November,  1906,  appellant,  W. 
C.  Perkins,  the  father  of  Bruce  and  Eugene, 
prepared  and  signed  a  deed  to  Eugene  for  the 
house  and  lot,  and  carried  it  to  the  county 
court  clerk's  office.  It  was  there  discovered 
by  the  clerk  and  himself  that  neither  the 
name  of  W.  O.  Perkins'  grantor  nor  the  page 
of  the  record  upon  which  his  deed  was  re- 
corded were  stated  In  the  deed  to  Eugene, 
and  in  this  condition  it  could  not  be  recorded 
without  subjecting  W.  O.  Perkins  and  the 
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derk  to  a  penalty  tinder  section  495,  Ky.  St 
(Rasaell's  8t  {  2061).  As  W.  C.  Perkins  had 
purcbased  this  property  at  a  Judicial  sale, 
and  the  record  of  It  -was  In  the  circuit  court 
clerk's  office  and  the  circuit  court  was  In 
session,  they  did  not  take  time  then  to  In- 
vestigate It,  but  left  it  there  with  the  un- 
derstanding that  he  would  return  It  in  a  few 
days,  and  they  would  then  complete  It  for 
record.  He  never  returned  to  finish  the 
deed,  but  by  some  means  not  explained  W.  C. 
Perkins  became  possessed  of  the  deed,  and 
filed  It  with  his  deposition  in  this  action. 
While  the  deed  was  In  the  county  court 
clerk's  office  an  agent  of  appellee  went  to 
the  office  and  took  a  description  of  the  house 
and  lot  and  prepared  a  mortgage  corerlng 
same  and  three  horses,  which  he  carried  to 
Rocky  Hill  Station  on  January  18,  1907,  and 
£agene,  his  wife  and  his  brother,  Bruce,  ex- 
ecnted  it  In  due  form.  They  failed  to  pay 
the  notes  secured  by  the  mortgage  and  this 
action  was  Instituted  to  enforce  the  lien  on 
the  property.  They  did  not  defend,  but  their 
father,  W.  C.  Perkins,  answered  and  resist- 
ed the  enforcement  of  the  lien  upon  the 
house  and  lot,  claiming  that  the  property 
vraa  his.  He  alleged  In  his  pleadings  and 
testlfled  that  he  agreed  to  convey  this  prop- 
erty to  his  son,  so  that  he  might  execute  a 
mortgage  to  appellee  In  order  that  he  might 
secure  goods  In  the  future  with  which  to  keep 
tbeir  stock  up ;  that  the  agreement  was  not 
to  execute  a  mortgage  to  secure  Indebtedness 
to  appellee  past  due ;  that,  when  be  prepared 
the  deed  to  his  ift)n  and  executed  It,  be  knew 
that  It  could  not  be  recorded  because  he  had 
failed  to  state  the  name  of  the  Immediate 
fnantor  and  the  page  upon  which  the  deed 
was  recorded;  that  he  had  never  lodged  It 
for  record,  and  that  his  son  Eugene  had  nev- 
er accepted  it.  He  was  partially  sustained 
In  these  statements  by  his  sons,  but  was  con- 
tradicted by  appellee's  agent  and  the  facts 
and  circumstances  developed  during  the  trial. 
It  appears  In  the  record  that  Eugene  be- 
came the  owner  of  this  property  as  far  back 
as  1901.  Bruce  Pei^lns^  In  a  letter  to  ap- 
pellee dated  In  November,  1906,  stated  that 
ISogene  owned  the  house  and  lot,  but  had  only 
a  title  bond  for  It,  and  therefore  could  not 
send  a  boundary  of  the  land,  as  the  title 
bond  did  not  contain  It,  and  that  they  would 
endeavor  to  get  a  deed  to  it  In  the  deed 
from  W.  C.  Perkins,  which  was  prepared  by 
him  In  November,  1006,  to  bis  son  EXigene 
this  language  occurs:  "And  a  part  of  the 
party  of  the  first's  part  homestead  sold  to 
the  party  of  the  second  part  in  1904  and  the 
tame  place  where  the  party  of  the  first  part 
DOW  lives."  This  language  shows  concluslve- 
1;  that  W.  C.  Perkins  sold  this  house  and  lot 
to  his  son  as  early  as  1004,  which  agrees  with 
the  letter  of  Bruce  to  appellee  to  the  efTect 
that  Engene  held  a  title  bond  to  the  proper- 
ty. Appellant  and  bis  sons  gave  their  depo- 


sitions In  this  case,  but  neither  undertook 
to  make  an  explanation  of  this  matter.  It 
therefore  appears  without  contradiction  that 
Eugene  Perkins  was  the  owner  of  this  prop- 
erty before  appellee's  debt  was  created,  and 
had  a  right  to  mortgagee  It,  even  though  he 
had  no  deed  of  conveyance  for  it  "By  sec- 
tion 6,  c.  63,  Gen.  St,  It  Is  provided  that  'any 
Interest  In  or  claim  to  real  estate  may  be 
disposed  by  deed  or  will  In  writing.'  And 
that  the  right  to  dispose  of  such  interest  or 
claim  was  intended  to  Include  the  right  to 
mortgage  as  well  as  to  sell  absolutely  Is 
unquestionable.  For  it  Is  well  settled  that 
every  kind  of  interest  in  real  estate  may  be 
mortgaged  tf  it  be  subject  to  sale  and  assign- 
ment." Bank  of  Louisville  v.  Baumelster, 
etc.,  87  Ky.  6,  7  S.  W.  170.  We  are  also  of 
the  opinion  that  the  conveyance  made  and  ex- 
ecuted by  W.  G.  Perkins  to  bis  son  Eugene 
passed  the  title  as  between  the  parties  there- 
to. In  the  ease  of  McPherson  v.  Gordon,  96 
S.  W.  791,  29  Ky.  Law  Rep.  826,  this  court 
construed  section  495  of  the  Kentucky  Stat- 
utes with  reference  to  the  conveyances,  the 
alleged  defects  of  which  were  similar  to  the 
ones  In  the  case  at  bar,  and  said  that  the 
deed  passed  the  title  to  the  grantee.  The 
court  In  that  case  said:  "The  only  purpose 
of  this  amendment  was  to  make  It  more  con- 
venient and  easy  for  purchasers  of  real  es- 
tate to  trace  the  title  thereto,  and  to  avoid 
impositions  and  losses.  In  our  opinion  It 
would  have  been  better  If  such  a  requirement 
had  always  been  the  law.  As  stated,  the 
effect  of  the  amendment  Is  only  to  require  the 
name  of  tlie  next  preceding  grantor  of  the 
grantor  to  be  named  In  the  deed,  and  places 
a  penalty  upon  clerks  and  grantors  who  vio- 
late it.  The  violation  of  It,  however,  does 
not  prevent  the  title  to  the  real  estate  from 
passing  from  the  grantor  to  the  grantee." 
The  lower  court  should  require  W.  C.  Per- 
kins to  prepare  and  present  a  deed  conveying 
the  property  to  his  son  E>ugene  In  proper 
form,  and.  In  case  he  falls  to  do  so  within  a 
reasonable  time,  then  the  court  should  re- 
quire the  commissioner  to  make  such  a  con- 
veyance at  the  expense  of  W.  C.  Perkins. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  aflJrmed. 


AMERICAN  JOBBING  ASS'N  v.  POTTER. 
(Court  of  Appeals  of  Kentucky.    Jan.  14,  1910.) 

P1.EADIN0  (8  93*)— Answer  — Inconsisten- 
cies. 

Defendant,  in  an  action  on  a  contract  for 
the  sale  of  jewelry,  denied  in  his  answer  that 
he  made  the  contract  except  as  thereafter  set 
out,  and  a  subsequent  paragraph  fully  stated 
the  facts  as  to  what  contract  was  made.  Beld, 
that  the  answer  -was  not  defective,  there  being 
no  Inconsistency  between  the  paragraphs. 

[Ed.    Note.— For    other   cases,    see    Pleading, 
Cent  Dig.  {  189 ;   Dec.  Dig.  S  93.*] 

Appeal    from    Circuit    Court,    Lawrence 
County. 
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"Not  to  be  oflSclally  reported." 

Action  by  the  American  Jobbing  Associa- 
tion against  Isaac  Potter.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Sullivan  &  Stewart  and  8.  S.  Willis,  for 
appellant    M.  S.  Bur,  for  appellee 

HOBSON,  J.  This  suit  was  brought  by  the 
American  Jobbing  Association  against  Isaac 
Potter  to  recover  the  price  of  certain  Jewelry 
^  which  It  was  alleged  the  plaintiff  sold  him  on 
January  80,  1906,  under  a  written  contract 
signed  by  him  which  was  filed  with  the  peti- 
tion. The  defendant  by  his  answer  pleaded 
In  substance  that  he  was  a  merchant  doing 
a  small  business  at  Klnner,  Ky. ;  that  he  was 
without  education,  and  could  scarcely  read 
print ;  that  on  January  80.  1906,  J.  W.  Hall, 
a  salesman  for  the  plaintiff  came  to  his  store 
and  offered  to  sell  him  the  merchandise  re- 
ferred to  in  the  petition;  that  he  declined 
to  buy  It;  that  Hall  then  agreed  with  him 
to  ship  It  to  him  on  commission,  he  to  have 
25  per  cent,  of  the  proceeds  of  the  sale  for 
his  services,  and  to  remit  every,  three 
months;  what  was  left  at  the  end  of  four- 
teen months  to  be  returned  to  the  plaintiff; 
that  Hall  then  proposed  to  draw  up  a  con- 
tract, and  read  it  to  him;  that,  as  read  to 
him  by  Hall,  the  contract  was  an  agreement 
on  his  part  to  take  the  stuff  on  commission 
as  above  stated,  and  that  he  signed  It  upon 
this  understanding;  that  Hall  practiced  a 
fraud  upon  him  and  obtained  bis  signature 
to  the  contract  by  fraud ;  that  shortly  after 
this  he  received  six  notes  called  for  in  the 
contract  to  l>e  signed  by  him  and  returned 
to  the  plaintiff ;  that  he  had  not  then  opened 
the  goods,  and  that  when  he  discovered  the 
fraud  that  had  been  practiced  on  him  he  Im- 
mediately returned  the  goods  and  the  papers 
to  the  plaintiff  without  signing  the  papers. 
The  allegations  of  the  answer  were  denied 
by  a  reply;  proof  was  taken,  and,  on  final 
hearing,  the  circuit  court  dismissed  the  peti- 
tion.   The  plaintiff  appeals. 

Objection  is  made  to  the  answer,  but  we 
see  no  substantial  defect  In  it.  It  pleads 
the  facts  aptly  and  clearly.  There  was  no 
Inconsistency  between  the  first  paragraph 
and  the  second,  for  the  denials  In  the  first 
paragraph  are  accompanied  with  the  state- 
ment that  he  made  no  contract  with  the 
plaintiff  except  as  thereafter  set  out,  and  In 
the  subsequent  part  of  the  answer  the  facts 
as  to  what  contract  was  made  are  fully  stated. 
On  the  trial  of  the  action  Hall  testified  that 
the  contract  was  made  as  set  out  in  the  peti- 
tion. On  the  other  hand  Potter  testified  that 
the  transaction  occurred  as  set  out  In  his 
answer;  and  Potter's  version  of  the  trans- 
action Is  sustained  by  two  bystanders  who 
confirm  him  In  every  Important  particular. 
In  addition  to  this  the  circumstances  sustain 
Potter.      He   promptly   returned    the   goods 


when  he  learned  that  the  plaintiff  looked  to 
him  to  pay  for  them,  and  this  before  he  bad 
opened  the  box.  His  testimony  shows  him  a 
very  ignorant  man;  he  can  write  bis  own 
name,  but  cannot  read  writing,  and  can  do 
little  at  reading  print  The  proof  sustains 
his  allegation  that  Hall,  after  he  had  drawn 
up  the  contract,  read  It  to  Potter  as  a  con- 
tract to  receive  the  goods  on  commission,  and 
not  as  a  contract  to  purchase  them. 
Judgment  afllrmed. 


YOUNG  V,  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Jan.  14,  1910.) 
ABDtrCTION  (§  2*)— Detenssb. 

In  an  action  for  unlawfully  detaining  a 
woman  against  her  will  with  intent  to  have  car- 
nal knowledge  of  her,  it  Is  no  defense  tiiat  her 
husband  told  defendant  to  go  up  to  the  bouse 
and  have  intercourse  with  his  wife,  and  that 
It  would  be  all  right  with  her. 

Dec^i)i^°r2*T*"  """^  *^**^  ***  ^W"«*><"»' 

Appeal  from  Circuit  Court,  Scott  County. 
"Not  to  be  officially  reported." 
Oscar  Toung  was  convicted  of  crime,  and 
appeals.    Affirmed. 

B.  M.  Lee,  for  appellant  Jas.  Breathitt, 
Atty.  Gen.,  and  Tom  B.  McGregor,  Asst  Atty. 
Gen.,  for  the  Commonwealth. 

HOBSON,  J.  Oscar  Yo^ng  was  Indicted 
and  convicted  in  the  Scott  circuit  court  of 
the  offense  of  unlawfully  detaining  a  woman 
against  her  will  with  intent  to  have  carnal 
knowledge  of  her.  His  punishment  was  fixed 
at  two  years  In  the  penitentiary,  and  he 
appeals. 

The  proof  for  the  commonwealth  by  the 
woman  detained  and  two  other  witnesses 
shows  clearly  the  defendant  committed  tlie 
offense.  His  defense  was  in  substance  that 
the  woman's  husband  told  him  to  go  up  to 
the  boose  and  have  intercourse  with  his 
wife;  that  she  might  kick  a  little  at  first, 
but  that  It  would  be  all  right;  that  he 
believed  it  would  be  all  right  with  her: 
that  he  told  her  what  her  husband  said,  but 
she  did  not  say  anything.  That  the  hus- 
band did  this  Is  no  sort  of  defense  for  the 
defendant  The  court  allowed  this  evidence 
to  toe  given  in  mitigation  of  the  offense; 
but  he  might  properly  have  excluded  all  the 
evidence  as  to  what  occurred  not  In  the 
wife's  presence.  A  husband  cannot  traffic 
in  his  wife's  purity.  His  consent  for  a 
criminal  assault  upon  her  but  adds  to  the  in- 
dignity. It  Is  Just  to  the  defendant  to  say 
that  he  and  the  husband  were  both  drinking 
heavily.  The  wife  denied  that  he  said  any- 
thing to  her  as  to  what  her  husband  had 
said  to  him. 

The  case  has  in  It  no  element  of  Innocent 
mistake.  The  defendant  struggled  with  the 
woman  to  force  her  to  submit  to  him,  until 
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her  cries  Induced  her  step-brother,  14  yean 
of  age,  to  go  200  yards  to  a  neighbor's  for 
help  and  the  neighbor  came  -back  with  him 
to  the  house.  He  did  not  desist  until  the 
other  man's  footsteps  were  on  the  porch. 
Judgment  affirmed.  , 


COMMONWEALTH  t.  NUNNELLY. 

(Court  of  Appeals  of  Kentucky.    Jan.  6,  1910.) 

Falsb  Pbetenses  (i  32«)— iNDICniKNT— Fal- 
BITT  OF  PBETBNSB. 

An  indictment  for  obtaining  money  under 
fate  pietenses  charged  that  accused  unlawfully 
*ad  feloniously  represented  to  a  person  named 
that  a  certain  mule  was  his  own,  and  that  the 
person  named  relied  upon  such  representations, 
ind,  believing  the  same  to  be  true,  purchased  and 
paid  for  the  mule;  that  said  representation 
was  false,  and  known  to  be  so  by  accused,  and 
made  by  him  to  defraud  said  person,  which  was 
done,  without  which  representation  said  person 
would  not  have  purchased  said  male — is  insuffi- 
cient for  failing  by  apecial  averment  to  charge 
that  the  mole  was  not  the  property  of  the  ac- 
cused. 

[Hid.  Note.— For  other  cases,  see  False  Pre- 
tences, Dec.  Dig.  S  32.*] 

Appeal  from  Circuit  Court,  Henderson 
County. 

-Not  to  be  officially  reported." 

A  genera]  demurrer  to  an  Indictment  ac- 
OBlng  Sidney  Nunnelly  of  obtaining  money 
onder  false  pretenses  was  sustained,  and  the 
eonuDonwealth  appeals.     Judgment  affirmed. 

Jas.  Breathitt,  Atty.  Gen.,  Jno.  F.  Lockett, 
Asst  Atty.  Gen.,  Tom  B.  McGregor,  Asst. 
Atty.  Gen.,  and  S.  V.  Dixon,  for  the  Com- 
monwealth.   Clay  &  Clay,  for  appellee. 

O'REAR,  J.  The  commonwealth  has  pros- 
emted  this  appeal  from  the  Judgment  of  the 
Henderson  circuit  court,  sustaining  a  general 
demurrer  to  this  indictment:  "Henderson 
Ormlt  Court  January  term,  1909.  The 
(nnd  Jury  of  Henderson  county.  In  the  name 
and  by  the  authority  of  the  commonwealth 
of  Kentucky,  accuse  Sidney  Nunnelly  of  the 
crime  of  unlawfully  and  feloniously  obtaining 
money  nnder  false  pretenses  from  another, 
committed  in  manner  and  form  as  follows,  to 
wit :  The  said  Sidney  Nunnelly  on  the  29th  day 
of  January,  1906,  and  before  finding  of  this 
bidictment  In  the  said  county  of  Henderson 
did  milawfnlly  and  feloniously  represent  to 
Henry  Davis  of  the  partnership  of  Davis  and 
Browder  composed  of  Henry  Davis  and  Chas. 
Browder  lirerymoi  that  a  certain  horse  mule 
was  bis  own  which  he  desired  to  sell  and 
the  mid  Davis  representing  the  said  firm  of 
Darls  and  Browder  relying  upon  said  repre- 
ientation  and  believing  the  same  to  be  true 
pnrchased  said  horse  mule  of  said  Sidney 
Xmmelly  and  paid  for  same  In  check  of  Davis 
and  Browder  which  was  cashed  and  charged 
to  their  account  In  bank;  said  representa- 
tion was  false  and  known  to  be  so  by  said 
NoimeUy  and  made  by  him  to  defraud  said 
Davis  and  the  firm  of  Davis  and  Browder, 


which  was  done,  without  which  representa- 
tion said  DaTis  would  not  have  purchased 
said  horse  mule  for  firm.  Against  the  dig- 
nity of  the  commonwealth  of  Kentucky." 

In  Commonwealth  t.  Sanders,  98  Ky.  12, 
82  8.  W.  129,  17  Ky.  Law  Rep.  B44,  it  waa 
laid  down  that  an  indictment  for  obtaining 
money  under  false  pretenses  must  by  special 
averment  negative  the  matter  as  to  which 
the  alleged  false  pretense  or  statement  was 
made.  To  allege  that  the  statement  was 
"false"  is  not  sufficient  The  indictment 
should  have  charged  that  the  mule  was  not 
the  property  of  the  accused,  Sidney  Nunnelly. 

Judgment  affirmed. 


liOmSVILLB  RT.  CO.  v.  RAT. 

(Court  of  Appeals  of  Kentucky.    Jan.  19,  1910.) 
Stbeet  Railboaos   (5  99*)— Cabe  Heqtiired 

IN    OpEBATION    op  —  CONTRIBUTOBY    NEGLI- 
GENCE. 

Where  a  person  familiar  with  city  streets, 
in  passing  a  street  car  as  It  was  turning  a  street 
corner,  failed  to  make  sufficient  allowance  for 
the  swinging  of  the  car,  and  in  turning,  the 
rear  end  struck  his  wagon,  causing  his  Injury, 
he  was  guilty  of  negligence  precluding  a  re- 
covery. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  210;  Dec.  Dig.  §  99. •] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"Not  to  be  officially  reported." 

Action  by  Martin  Ray  against  the  Louis- 
ville Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Falrleigh,  Straus  &  Falrleigh  and  Howard 
B.  Lee,  for  appellant  Popham  ft  Webster, 
and  Morton  K.  Touts,  for  appellee. 

LASSING,  J.  Martin  Ray  sued  the  defend- 
ant railway  company  for  damages  alleged  to 
have  resulted  to  him  by  reason  of  the  negli- 
gent operation  by  defendant  of  one  of  its 
cars.  The  company  denied  liability,  and  upon 
this  Issue  the  case  was  tried  before  a  Jury, 
with  the  result  that  plaintiff  recovered  a  ver- 
dict for  $700.  A  new  trial  having  been  de- 
nied, the  case  is  before  us  for  review. 

The  extent  of  plalntiir's  injury  is  not  se- 
riously disputed,  and,  if  entitled  to  recover 
at  all,  defendant  Is  not  complaining  of  the 
verdict 

The  facts,  about  which  there  Is  practically 
no  dispute,  are  as  follows:  "Plaintiff  was  a 
passenger  ui>on  a  wagon  going  north  on 
Fourth  street  When  the  wagon  had  reach- 
ed a  point  near  the  intersection  of  P  street 
with  Fourth  street,  it  met  a  car  going  south 
on  Fourth  street,  which  had  stopped  to  let 
off  t>as8engers  and  turn  the  switch  to  go  over 
onto  P  street.  While  the  driver  of  the  wagon 
was  attempting  to  drive  by  the  car,  it  start- 
ed out  P  street  or  rather,  to  turn  from 
Fourth    Into    P   street    and,    as    it    swung 
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around,  the  hiod  «id  of  the  car  collided  with 
the  front  end  of  the  wagon,  and  plaintiff  was 
thrown  to  the  groimd  and  Injured.  Both 
plaintUI  and  the  driver  of  the  wagon  knew 
that  this  car  would  turn  out  P  street  Plain- 
tiff had  lived  in  and  alxtut  LonlsvlUe  for 
some  years,  was  familiar  with  street  cars, 
and  knew  that,  in  turning  the  corner,  the 
rear  end  of  the  car  would  project  out  over 
the  street  further- than  It  would  when  run- 
ning on  a  straight  line.  Both  plaintiff  and 
the  driver  could  have  seen  the  passengers  be- 
ing discharged  from  the  car  had  they  been 
looking.  There  was  a  hole  in  the  street,  east 
of  the  east  track  of  defendant  company,  and 
this  is  given  as  the  reason  for  the  driver's 
going  so  close  to  the  car. 

On  this  state  of  facts,  should  a  peremptory 
instruction  have  been  given?  If  "a.  dlfFerent 
and  higher  degree  of  care  is  required  of  the 
employes  of  defendant  company  when  start- 
ing a  car  from  that  required  after  it  is  set  in 
motion,  the  Judgment  should  be  affirmed ;  but, 
if  not,  the  peremptory  Instruction  should 
tiave  been  given,  for  It  has  been  expressly  de- 
cided, and  only  recently  so  by  this  court  in 
the  case  of  South  Covington  &  Cincinnati 
Street  Railway  Company  v.  Besse,  108  S.  W. 
848,  33  Ky.  Law  Rep.  52,  16  L.  R.  A.  (N..S.) 
890,  that,  for  an  Injury  similarly  Inflicted  by 
a  car  while  in  motion,  no  liability  exists. 
This  court  has,  in  a  long  line  of  cases,  held, 
that  it  is  the  duty  of  those  in  charge  of  a 
street  car  to  keep  a  lookout  so  as  to  avoid 
injuring  those  who  may  be  crossing  or  upon 
the  street  in  front  of  the  moving  car.  But 
this  rule  has  never  been  so  extended  as  to 
require  the  employee  in  charge  of  the  car  to 
keep  a  lookout  at  comers  and  curves  so  as 
to  prevent  others  using  the  street  from  collid- 
ing with  the  rear  end  of  the  car. 

In  this  case  the  fault  clearly  lay  with  the 
driver.  He  knew  that  he  could  not  with  safe- 
ty drive  as  close  to  the  car  as  he  was  at- 
tempting to  unless  it  remained  stationary. 
He  had  no  reason  to  believe  that  it  would  do 
so,  but,  on  the 'Contrary,  had  every  reason  to 
know  that,  as  soon  as  the  passengers  were 
discharged  and  the  switch  turned,  it  would 
continue  on  Its  course  out  P  street.  When 
be  discovered  the  presence  of  the  hole  in  the 
street,  he  should  have  either  checked  his 
horse  and  not  voluntarily  driven  Into  a  place 
of  danger,  or  else  he  should  have  driven  fur- 
ther away  from  the  car  than  he  did.  His 
failure  to  do  one  of  these  things  was  the  di- 
rect cause  of  plaintiffs  Injury.  The  car  was 
confined  to  Its  track ;  It  could  not  get  out  of 
the  way  of  the  wagon,  and  those  In  charge  of 
It  were  powerless  to  prevent  the  collision. 
Both  the  driver  and  plaintiff  show,  by  their 
testimony,  that  they  thought  they  could  pass 
the  car  before  it  started.  They,  accordingly, 
made  the  attempt,  and  failed.  The  fault  was 
theirs,  or  the  drivers,  certainly  not  that  of 
the  employes  of  the  street  car  company.    No 


fait  and  reasonable  distinction  can  be  drawn 
or  made  between  the  duty  that  those  in 
charge  of  a  car  while  in  motion  owe  to  the 
public,  and  that  which  they  owe  to  the  public 
while  the  car  is  being  put  in  motion.  The 
duty  is  the  same,  for,  so  long  as  the  car  Is 
stationary,  neither  life*  nor  property  is  liable 
to  l>e  injured  by  it;  and  it  is  only  when  It  Is 
set  in  motion,  tliat  it  becomes  necessary  for 
those  In  charge  of  It  to  proceed  with  that  de- 
gree of  care  which  the  place  and  circum- 
stances and  the  crowded  condition  of  the 
street  warrant  In  the  Besse  Case,  the  car 
was  In  motion  when  it  passed  the  wagon  near 
the  curve  in  the  street;  in  the  present  case, 
the  car  started  Just  as  the  wagon  passed  it 
In  each  case  both  the  wagon  and  the  car 
were  in  motion  when  the  accident  occurred. 
The  one  cannot  be  distinguished  from  the 
other,  and,  this  being  so,  the  principles  an- 
nounced In  the  Besse  Case  control,  and  the 
peremptory  Instruction  should  have  been 
given. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


ELK  COAL  CO.  t.  BINGHAM. 
(Court  of  Appeals  of  Kentucky.    Jan.  19,  1910.) 

1.  Appeal  and  Ebbob  (|  882»)— Review— In- 
vxTED  Ebbob— iNSTBUcnoNS. 

Defendant  cannot  complain  of  the  failure 
of  an  instruction  to  cover  a  certain  point,  where 
the  court  sustained  his  objection  to  an  instruc- 
tion covering  this  jraint  offered  by  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  S  3602;    Dec  Dig.  {  882.*1 

2.  Tbiai.  (S  260*)— iNSTBUcnoNS— Requests. 

As  instmction  the  same  aa  one  already 
given  was  property  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  651 ;   Dec.  Dig.  |  260.*] 

8.  CoNTBACTs  (I  846*)— Actions  fob  Bbeach 

— PtEADINO— VABIANCE. 

Where,  in  an  action  for  breach  of  contract 
to  mine  coal,  plaintiff  alleged  that  he  agreed 
with  defendant  to  open  an  entry  and  to  mine 
coal  in  certain  places  by  which  he  could  have 
made  a  certain  monthly  sum,  this  was  not  equiv- 
alent to  an  allegation  that  he  agreed  to  lal>or 
for  defendant  for  that  monthly  compensation,  so 
that,  where  the  proof  showed  that  he  was  to 
receive  so  much  per  ton  for  coal  mined,  there 
was  no  variance  between  the  proof  and  allega- 
tions. 

[EJd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  1740;  Dec.  Dig.  S  346.*] 

Appeal  from  Circuit  Court,  Bell  Cotinty. 

"Not  to  be  officially  reported." 

Action  by  Robert  Blngfaain  against  the  Elk. 
Coal  Company.  Prom  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Robt  G.  Gordon,  O.  V.  Riley,  and  D.  B. 
Logan,  for  appellant  N.  J.  Weller  and  B. 
N.  Ingram,  for  appellee. 

NUNN,  C.  3.  This  appeal  Is  prosecuted  to 
reverse  a  Judgment  for  $300  recovered  by  ap- 
pellee for  the  breach  of  a  contract  A  re- 
versal Is  asked  t>ecause,  as  alleged,  the  peti- 
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tlon  did  not  state  a  caase  of  action,  and  for 
m  alleged  oror  In  instruction  No.  1  given  to 
the  jDiy  by  the  court,  and  because  the  evi- 
dence was  not  sufiSdent  to  authorize  the  ver- 
dict sod  Judgment  It  was  alleged,  in  sub- 
stance, by  appellee  in  his  petition  and  amend- 
ed petition:  Tliat  some  time  about  the  last 
of  March  or  first  of  April,  1907,  while  he  was 
laboring  in  the  mine  of  appellant,  he  and  ap- 
pellant entered  Into  a  contract  by  which  ap- 
pellant agreed  to  furnish  him  labor  for  the 
remalnda  of  the  year  ending  January  1, 
19US,  in  opening  an  entry  in  its  mine  and 
mining  coal  In  Its  rooms;  that  he  accepted 
the  proposition  and  commenced  laboring 
thereunder,  and  was  making,  and  could  have 
made  during  the  remainder  of  the  year,  from 
$70  to  $90  a  month;  that,  after  he  had  la- 
bored thereunder  for  something  more  than  a 
month,  appellant,  without  right  or  any  fault 
Dpon  his  part,  discharged  him  and  refused 
thereafter  to  permit  him  to  perform  his  part 
of  the  contract;  that  he  was  unable  during 
the  remainder  of  the  year  to  obtain  employ- 
moit  in  any  other  mine  by  reason  of  the  in- 
terference of  appellant;  that  after  due  dil- 
igence he  was  unable  to  obtain  employment 
and  earn  any  sum,  except  to  the  extent  of 
$100,  and  allied  that  he  had  been  damaged 
KOO  by  reason  of  the  breach  of  the  contract 
by  appellant  Api)ellant  answered  and  spe- 
cifically denied  all  the  allegations  of  the  peti- 
tion. Upon  a  trial  appellee  Introduced  ev- 
idence sustaining  his  claim,  and  appellant 
Introduced  evidence  to  the  contrary. 

It  appears  that  appellant  required  its  em- 
plovte  to  purchase  their  supplies  from  its 
t'.on,  and  It  conceived  the  Idea  that  appel- 
lee was  not  doing  this,  or  that  he  was 
not  pnrchasing  the  amount  that  appellant 
thongbt  be  should.  This  seems  to  have  re- 
fiolted  In  his  discharge.  Appellee's  proof 
conduced  to  show  that  it  he  bad  been  per- 
mitted to  ccMitlnne  laboring  under  the  con- 
tract he  would  have  made  from  $70  to  $90 
per  month  or  more,  and  that  he  was  unable 
to  get  employment  other  than  to  the  extent 
alleged  by  him,  and  the  jury  was  authorized 
to  give  him  the  verdict  for  $300. 

Appellant  complains  of  instruction  No.  1 
tecanse  tbe  court  failed  to  require  the  Jury 
to  find  from  the  evidence  that  appellee  en- 
tered Into  the  contract  whereby  he  agreed  to 
labor  for  ^pellant  for  the  remainder  of  the 
jear  1907.  It  is  sufficient  to  say  that  ap- 
pellee offered  an  Instruction  that  explicitly 
covered  this  point  and  the  court  sustained 
appellant's  objection  to  It  and  refused  to 
tlve  It  Varthermore,  the  Instruction  given 
bjr  tbe  court  on  this  question  was  In  tbe  ex- 
act language  of  the  one  offered  by  appellant 

Appdlant  further  contends  that  It  was  en- 
titled to  a  peremptory  Instruction  for  the  rea- 
son that  It  was  alleged  In  appellee's  petition 
that  by  his  contract  with  appellant  he  was 
to  labor  for  from  $70  to  $00  per  month,  and 


the  testimony  showed  that  he  was  to  receive 
8S  cents  per  ton  for  coal  mined  from  the  en- 
try and  62  cents  per  ton  for  coal  mined  in 
the  rooms,  and  that  there  was  therefore  a 
variance  between  the  proof  and  the  allega- 
tions of  the  petition.  This  contenticm  is  not 
tenable.  It  was  appellee's  contention  In  both 
his  petition  and  amended  petition  that  he 
was  to  mine  coal  from  an  entry  and  rooms  by 
which  he  could  have  made  from  $70  to  $90 
per  month,  if  he  had  been  permitted  to  con- 
tinue his  labor  and  comply  with  his  part  of 
the  contract,  and  that  he  was,  without  any 
fault  on  his  part,  prevented  from  so  doing. 
This  was  the  issue  submitted  to  the  jury,  and 
It  found  against  appellant  on  the  facts, 
which,  in  our  opinion,  the  evidence  author- 
ized It  to  do. 

For  these  reasons,  the  Judgment  of  tbe 
lower  court  Is  affirmed. 


OTTT  OP  LOUISVILLE  ▼.   POOLBX  (two 

cases). 
(Court  of  Appeals  of  Kentucky.    Jan.  18,  1910.) 
3L  Licenses  (S  7*)— Akoukt  of  Feb— Reasok- 

ABLBNESS. 

The  rule  that  the  amount  of  a  license  fee 
imposed  as  a  tax  is  ordinarily  a  question  for  the 
taxing  power  and  the  courts  will  not  interfere 
with  its  discretion  is  subject  to  the  limitation 
that  the  tax  must  not  amount  to  a  prohibition 
of  any  useful  or  legitimate  occupation. 

[Bd.  Note.— For  other  cases,  °  see  licenses, 
Cent  Dig.  H  7-16,  19;  Dec.  Dig.  i  7.*] 

2.  Licenses  (§  7*)— Loans— Excessive  Fee. 
The  occupation  of  lending  money  on  sala- 
ries or  chattels  being  a  legitimate  one,  an  oi^ 
dinance  imposing  a  license  fee  amounting  to  80 
per  cent,  of  the  average  net  earnings  of  com- 
panies engaged  in  such  business  is  void  as  un- 
reasonable and  prohibitive. 

[Ed.  Note.— For  other  cases,  see  Licenses,  Dee. 
Dig.  i  7.*] 

Appeal  from  (Mrcult  Court,  Jefferson  Coun- 
ty, Criminal  Division. 

"To  be  officially  reported." 

Actions  by  the  City  of  Louisville  against 
F.  R.  Pooley.  From  the  Judgments,  plaintiff 
appeals.    Affirmed. 

Percy  N.  Booth,  for  appellant  D."  R. 
Castleman,  Pryor,  Saplnsky  &  Castleman,  W. 
L.  Doolan,  and  Stanley  R.  Wolf,  for  appellee. 

CLAY,  O.  These  two  appeals  are  prose- 
cuted by  the  city  of  Louisville  from  Judg- 
ments of  the  Jefferson  circuit  court  holding 
unconstitutional  sections  63  and  64  of  the 
license  ordinance  of  the  city  of  Louisville. 
Tliose  sections  are  as  follows : 

"Sec.  63.  Every  person,  firm  or  corpora- 
tion engaged  In  the  business  of  lending  or 
advancing  money  (or  negotiating  for  the 
loan  or  advance  of  money)  on  chattel  mort- 
gages, shall  pay  a  license  of  one  thousand 
dollars  per  year. 

"Sea  64.    Every  person,  firm  or  corpora* 
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tion  engaged  in  the  buBlness  of  lending  or 
advancing  money  (or  negotiating  for  the 
loan  or  advance  of  money)  on  assignment  of 
salaries  or  wages,  due  or  to  become  due,  or 
discounting  salaries  or  'wages,  due  or  to  be- 
come due,  shall  pay  a  license  of  one  thou*- 
sand  dollars  per  year." 

While  It  la  true  that  the  amount  of  a 
license  fee  Imiposed  as  a  tax  is  ordinarily  a 
question  for  the  taxing  power,  and  the  courts 
win  not  interfere  with  its  discretion,  yet  this 
court  is  committed  to  the  doctrine  that  this 
rule  Is  subject  to  the  limitation  that  the  tax 
imposed  should  not  amount  to  a  prohibition 
of  any  useful  or  legitimate  occupation.  Hall 
V.  Commonwealth,  Use,  etc.,  101  Ky.  382,  41 
S.  W.  2,  19  Ky.  Law  Rep.  678 ;  Fiscal  Court 
of  Owen  County  et  al.  v.  F.  &  A.  Cox  Co., 
117  S.  W.  206,  21  li  R.  A.  (N.  S.)  83.  There 
can  be  no  doubt  that  the  business  of  loaning 
money  on  salaries  or  chattels  Is  a  useful,  le- 
gitimate occupation.  In  every  community 
there  are  many  persons  who  have  no  person- 
al credit,  and,  in  case  of  an  emergency,  they 
have  no  means  of  raising  money  except  by 
a  pledge  of  their  salaries  or  chattels.  In 
such  cases  the  company  loaning  money  on 
salaries  or  chattels  serves  a  useful,  and,  of- 
tentimes, a  most  beneficent  purpose.  It  may 
be,  however,  and  doubtless  Is  true,  that  such 
companies  frequently  take  advantage  of  the 
needy  circumstances  of  those  desiring  to 
borrow,  and  exact  a  rate  of  interest  far  in 
excess  of  that  allowed  by  law.  If  this  be 
the  case,  we  take  It  that  such  companies 
should  be  regulated  by  statute  so  as  to  rem- 
edy the  evil.  The  taxing  power  should  not 
be  used  to  drive  them  out  of  existence.  Fur- 
thermore, we  are  unable  to  see  how  a  bur- 
densome tax  could  in  any  manner  relieve  the 
borrower  of  oppression.  If  placed  at  an  un- 
reasonable sum.  the  effect  would  be  to  drive 
out  a  number  of  smaller  concerns,  and  there- 
by stifle  all  competition  and  create  a  monop- 
oly In  the  few  who  are  able  to  pay  the  tax. 
In  such  a  case  there  would  be  still  greater 
oppression.  Instead  of  relief  therefrom.  Fur- 
thermore, the  ordinances  in  question  are  not 
confined  to  those  who  charge  In  excess  of 
the  legal  rate  of  Interest  They  apply  alike 
to  all  persons,  firms,  or  corporations  engaged 
In  the  business  of  lending  money  on  salaries 
or  on  chattel  mortgages,  whether  they  charge 
6  per  cent  or  a  rate  in  excess  of  6  per  cent 

Evidence  was  heard  in  the  court  below, 
and  the  court  held  that  the  evidence  showed 
that  the  license  tax  Imposed  in  each  ordi- 
nance was  unreasonable,  oppressive,  and  pro- 
hibitive. The  evidence  heard  below  Is  be- 
fore us,  and  It  shows  the  total  net  earnings 
of  10  of  the  loan  companies  on  both  salaries 
and  chattels,  the  net  earnings  of  nine  com- 
panies on  salaries,  and  the  net  eaming^s  of 
nine  companies  on  chattels.  The  amount  of 
the  license  tax  for  lending  money  on  sal- 
aries is  25  per  cent,  of  the  net  earnings  on 


salaries  of  the  company  doing  the  largest 
business,  it  is  40  per  cent,  of  the  net  earn- 
ings on  loans  made  on  salaries  by  the  com- 
pany doing  the  second  largest  business.  It  is 
100  per  cent,  of  the  two  next  largest,  and,  as 
to  the  remaining  five  companies,  it  Is  from 
two  to  five  times  as  mudi  as  the  net  earnings 
of  those  companies  on  salaries.  If  we  take 
the  average  earnings  of  the  nine  companies 
on  salaries,  the  amount  of  the  licaose  tax  Is 
84  per  cent  thereof.  In  the  case  of  net 
earnings  on  chattels,  we  find  that  the  license 
tax  of  $1,000  is  40  per  cent  of  the  net 
earnings  of  the  company  doing  the  largest 
business,  45  per  cent  of  the  net  earnings  of 
the  company  doing  the  second  Jargest  busi- 
ness, nearly  70  per  cent  of  the  net  earnings 
of  the  two  companies  doing  the  next  largest 
business,  and,  as  to  the  remaining  five  com- 
panies, the  tax  is  in  excess  of  the  net  earn- 
ings. If  we  take  the  average  net  earnings 
of  the  nine  companies,  we  find  that  the 
tax  is  80  per  cent  of  that  sum.  If  we  take 
the  average  net  earnings  both  on  salaries 
and  chattels,  we  find  that  this  amounts  to 
$2,200.  Against  this  sum  is  a  license  charge 
of  $2,000,  for  each  company  loans  on  both 
salaries  and  chattels,  and  has  to  pay  both 
license  fees. 

Having  determined  that  the  occupation 
of  lending  money  on  salaries  or  chattels  is 
a  legitimate  one,  we  must  apply  the  same 
rule  to  it  that  we  apply  to  any  other  useful 
or  legitimate  occupation.  If  a  municipality 
should  Impose  a  license  tax  of  $1,000  upon 
attorneys  at  law,  and  this  sum  was  In  excess 
of  the  net  earnings  of  the  majority  of  the 
lawyers  practicing  therein,  and  as  much  as 
80  per  cent  of  the  average  earnings  of  all 
the  members  of  the  bar,  we  would  have 
no  hesitancy  In  holding  that  the  amount  of 
the  tax  was  so  unreasonable  and  oppressive 
as  practically  to  prohibit  the  practice  of  such 
profession.  For  the  same  reasons,  we  bold 
that  the  ordinances  In  question  are  unrea- 
sonable, oppressive,  and  prohibitive.  Fur- 
thermore, we  have  examined  the  license  fees 
imposed  upon  similar  occupations,  and  find 
that  the  license  fees  in  question  are  so  much 
greater  than  the  former  that  we  conclude  It 
was  the  purpose  of  the  general  council  to 
make  the  license  fees  in  question  prohibltlTe. 

Judgment  affirmed. 


SHARP  V.  COMMONWEALTH. 
<C6nrt  of  Appeals  of  Kentucky.  Jan.  13,  1910.) 

1.  CbIMINAI.  La.W  (t  1223*)  —  IrOCAI.  CA- 
TION tiAw— VioLAiioN— P«AC»  BowD— Sec- 
ond Offknsb. 

Under  Ky.  St  i  2557b,  snbd.  8  (Rnasell's 
St.  !  3639),  which  provides  that  on  the  second 
or  any  subsequent  conviction  for  a  violation  of 
the  local  option  law  the  court  shall  require  de- 
fendant to  execute  a  bond  for  his  good  behavior, 
the  court  cannot  require  a  peace  l>ond  where 
defendant  was  convicted  of  two  violations  on  the 
game  day,  since  the  l>ond  cannot  be  required 
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until  a  eonrietioii  is  had  for  a  second  offense 
which  was  committed  after  the  conviction  for 
the  first. 

fEd.   Note.— For   other   cases,    see    Criminal 
Law.  Dec  XXg.  i  1223.*] 
2.  Cbimirai.  liAW  a  1114*)— Appkai^Recobd 

— Rktikw. 

Where  certain  judgments  of  conviction  of 
the  local  (q>tion  law  were  not  made  to  appear 
in  the  motion  to  require  appellant  to  give  a 
peace  bond,  they  will  not  be  considered  on  ap- 
peal, sitace  they  form  no  part  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Dec.  Dig.  i  1114.*] 

Appeal  from  Circuit  Court,  Whitley  County. 

"Not  to  be  officially  reported." 

Alvis  Sharp  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Reversed  and 
remanded. 

E.  Ll  Stephens  and  Faulkner  &  Sharp,  for 
appellant.  Jas.  Breathitt,  Atty.  Gen.,  and 
Tom  B.  McGregor,  Asst  Atty.  Gen.,  for  the 
Commonweal  th. 

XUNN,  C.  J.  On  the  13th  day  of  Novem- 
ber, 1909,  J.  B.  Snyder,  commonwealth's  at- 
torney for  the  Twenty-sixth  Judicial  district, 
filed  in  the  circuit  court  of  Whitley  county 
two  Informations  against  appellant,  Alvis 
Sharp.  In  one  of  them  he  charged  Sharp 
with  violating  the  local  option  law  by  selling, 
wittaont  license,  whisky  by  retail  to  one  Alex 
ParliLS  on  or  about  the  10th  day  of  Novem- 
ber, 1909.  The  other  information  charged 
iiim  with  a  like  offense  for  selling  whisky  to 
Parks  on  or  about  the  13th  day  of  Novem- 
ber, 1900.  A  trial  was  had  in  each  case, 
which  resulted  in  appellant's  conviction  and 
a  fine  assessed  against  appellant  in  each  case 
of  $60  and  cost  Both  trials  were  bad  on  the 
2eth  day  of  November,  1909.  On  the  same 
day,  but  after  the  two  trials  were  over,  the 
court  entered  the  following  order:  "The  de- 
fendant being  brought  before  the  court  on 
the  charge  of  having  been  twice  convicted  on 
the  charge  of  selling  liquor  without  license, 
and  the  court,  after  considering  the  case, 
binds  the  defendant  in  a  bond  of  $1,000  to 
keep  the  peace  and  be  of  good  behavior  for 
the  iieriod  of  one  year  from  this  date,  and 
defendant,  falling  to  give  said  bond.  Is  com- 
mitted to  jaU  in  custody  of  the  Jailer  for  the 
period  of  three  months,  unless  such  bond  be 
executed  before  the  expiration  of  said  three 
montlis.''  At  the  same  term  of  the  court  ap- 
pellant, by  counsel,  moved  the  court  to  vacate 
this  order,  for  the  reason  (1)  that  the  court 
abased  its  discretion  by  increasing  the  bond 
from  $200,  as  provided  by  the  Kentucky  Stat- 
utes, to  the  sum  of  $1,000;  (2)  because  the 
order  of  the  court  was  not  authorized  by  law. 

We  deem  it  necessary  to  consider  only  the 
last  ground  assigned.  The  record,  as  certified 
by  the  Judge  of  the  district,  shows  only  two 
oonvictionB  of  appellant  for  violating  the  lo- 
cal (^itlon  law,  both  of  which  were  assessed 
<m  the  26tta  day  of  November,  1909,  and  im- 


mediately preceding  the  entering  of  the  order 
requiring  the  peace  bond.  Evidently  the 
court  was  imdertaking  to  enforce  its  power 
authorized  by  subsection  S,  f  2557b,  Ky.  St. 
(Russell's  St  t  3639).  This  subsection  has 
been  expressly  considered  by  this  court  in  the 
case  of  Hyser  v.  Commonwealth,  116  Ky. 
410,  76  S.  W.  174,  and  It  was  held  therein 
that  the  lower  court  had  no  power  to  place  a 
defendant  under  a  peace  bond  when  the  two 
convictions  were  bad  on  the  same  day ;  that 
it  was  Implied  by  the  statutes  that  the  offense 
for  which  the  second  conviction  took  place 
must  have  occurred  after  the  first  conviction 
for  a  like  offense.  In  other  words,  the  Gen- 
eral Assembly  looked  to  the  reformation  of 
persons  and  expected  the  first  conviction  to 
accomplish  that  purpose,  but,  in  case  it  did 
not,  the  court  was  then  authorized  to  place 
persons  under  bond  to  keep  the  peace  and  to 
not  violate  the  local. option  law;  but  this  is 
not  to  be  done  until  a  conviction  is  had  for 
a  second  offense  which  was  committed  after 
the  conviction  for  the  first  It  is  conceded 
that  the  case  of  Hyser  v.  Commonwealth,  su- 
pra, is  conclusive  of  the  one  at  bar  under  the 
record  before  us  as  certified  by  the  judge  of 
the  lower  court;  but  appellee's  counsel  pre- 
sents and  offers  to  file  with  the  record  what 
purports  to  be  copies  of  two  Judgments  ren- 
dered In  March,  1909,  against  this  appellant 
In  favor  of  the  commonwealth  for  violating 
the  local  option  law.  If  these  Judgments  had 
been  made  to  appear  in  the  motion  to  require 
appellant  to  give  a  peace  bond,  and  been 
made  a  part  of  the  record  on  the  appeal,  the 
case  would  have  been  different,  but,  as  it  Is,  we 
cannot  consider  these  judgments  because  they 
form  no  part  of  the  record  and  have  not  been 
so  certified;  and,  besides,  if  they  had  be^n 
presented  as  evidence  on  the  motion  to  re- 
quire the  bond  of  appellant,  he  might  have 
been  able  to  show  that  they  bad  been  annul- 
led or  reversed.  It  is  sufficient  to  say,  how- 
ever, that  they  form  no  part  of  the  record  on 
this  appeal,  and  therefore  cannot  be  consid- 
ered. It  results  that  the  court  erred  in  re- 
quiring appellant  to  execute  a  bond  to  keep 
the  peace. 

The  Judgment  is  reversed  and  remanded  for 
further  prot^edings  consistent  herewith. 


POTTER  V.  COMMONWEAI/TH. 

(Court  of  Appeals  of  Kentucky.    Jan.  7,  1910.) 

HoHicinx  (8  191  •)— Assault  with  Intent  to 
KiLi/—EiviDENCE>— Admissibility. 

On  a  trial  for  assault  with  intent  to  kill,  ev- 
dence  that  prosecutor  made  an  unprovoked  as- 
sault on  accused  with  a  knife  a  few  hours  be- 
fore the  offense  was  admissible  to  show  the 
feeling  of  prosecutor  toward  accused,  and  to 
support  the  theory  that  prosecutor  was  the  ag- 
gressor, and  that  accused  was  acting  in  self-de- 
fense. 

[Ed.    Note.— For  other   cases,    see   Homicide, 
Cent  IMg.  §  414 ;   Dec  Dig.  i  191.*] 
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Appeal  from  Clrcnlt  CioQrt,  Jefferson  Coun- 
ty, Criminal  Division. 

"Not  to  be  officially  reported." 

VlrgU  Potter  was  convicted  of  assault 
with  Intent  to  kill,  and  be  appeals.  Bevers- 
ed  and  remanded. 

W.  H.  Sweeney,  for  appellant.  Jas. 
Breathitt,  Atty.  Gi«n.,  and  Tom  B.  McGreg- 
or, Asst.  Atty.  Gen.,  for  the  Commonwealth. 

NUNN,  C.  J.  Appellant  was  Indicted, 
tried,  and  convicted  In  the  Jefferson  circuit 
court  for  the  crime  of  willfully  and  mali- 
ciously wounding  Bomle  Beed  with  a  hatch- 
et, a  deadly  weapon,  with  the  Intent  to  kill 
him.  He  was  given  the  maximum  penalty, 
Ave  years.  He  asks  a  reversal  on  account 
of  alleged  error  committed  against  him  by 
the  trial  court  There  was  no  conflict  in  the 
testimony  with  reference  to  his  hitting  and 
wounding  Reed  with  a'  hatchet.  The  only 
issue  was  whether  he  did  It  maliciously  and 
willfully  with  the  Intent  to  kill  him,  as 
claimed  by  the  commonwealth,  or  whether 
he  did  it  in  self-defense,  as  claimed  by  ap- 
pellant. 

There  were  four  witnesses  Introduced  be- 
sides the  physician.  Three  of  them  were  for 
the  commonwealth,  to  wit,  Bomle  Beed, 
Ullie  Beed,  his  sister,  and  H.  Leslie,  his 
nephew.  Bomle  Beed  testified  that  he  was 
in  bed  asleep  when  the  wound  was  inflicted; 
that  he  did  not  know  who  hit  him,  nor 
what  weapon  was  used.  The  boy  stated 
that  he  was  in  the  bed  asleep  with  his  uncle 
when  appellant  struck  his  uncle,  Beed,  two 
licks,  and  that  appellant  was  in  the  act  of 
striking  the  third  time  when  the  hatchet 
flew  oCT  of  the  handle  and  struck  him,  the 
bby,  a  glancing  lick  on  the  knee.  LiUle 
Beed  testified  that  she  was  in  the  front  room 
and  heard  two  licks,  that  she  ran  to  the 
kitchen  where  her  brother  and  the  boy  were 
sleeping,  and  appellant  told  her  to  go  back 
or  he  would  kill  them  all.  Appellant  testi- 
fied that  Beed  was  not  In  bed  when  he  hit 
him;  that  he  got  out  of  the  bed  and  was  com- 
ing on  him  with  a  knife;  that  he  threw  the 
hatchet  at  and  hit  him;  that  he  went  Into 
the  kitchen  and  was  using  the  hatchet  in 
splitting  kindling  when  it  came  off  of  the 
handle;  that  Beed  seemed  to  have  been 
aroused  by  the  noise,  and  he  Jumped  out  of 
tlie  bed  and  started  after  him  with  a  knife, 
and  he,  appellant,  threw  the  hatchet  at  him 
with  the  result  stated. 

The  trouble  between  the  parties,  arose  be- 
tween 5  and  6  o'clock  in  the  morning.  It 
was  developed  upon  the  trial  in  the  lower 
court  that  the  parties  had  a  difficulty  be- 
tween 11  and  12  o'clock  the  night  previous 
to  the  morning  Beed  was  wounded,  and  Ul- 
lie  Beed  was  asked  what  her  brother,  Bomie 
Beed,  said  about  killing  appellant,  if  any- 
thing.   She  answered  that  he  said  "he  would 


cut  his  throat  He  put  his  knife  around  bis 
neck,  and  said  he  would  cut  his  throat" 
She  was  then  asked  whether  her  brother 
was  after  him  with  a  knife,  but  an  objection 
was  made  to  this  testimony  by  the  conunon- 
wealth  attorney,  which  was-  sustained.  Ap- 
pellant went  on  the  stand  and  was  asked 
the  following  question,  to  wit:  "State  wheth- 
er or  not  the  night  previous  to  the  time  you 
hit  him  with  the  hatchet  he  cut  yon  "with  a 
knife,  put  a  knife  around  your  throat,  and 
threatened  to  kill  you  the  first  opportunity 
he  could  get,  and  whetha:  or  not  he  had  cut 
you."  An  objection  was  sustained  to  this 
question,  and  an  avowal  made  that,  if  the 
witness  were  permitted  to  answer,  he  would 
do  so  in  the  affirmative,  setting  forth  tlie 
language.  The  court  sustained  objections 
to  other  testimony  along  this  line,  and  this 
is  the  error  for  which  appellant  nsks  a  re- 
versal. We  are  at  a  loss  to  understand  why 
the  court  permitted  Llllle  Beed  to  make  the 
statements  referred  to  and  refuse  to  permit 
appellant  and  other  witnesses  to  testify  with 
reference  to  the  same  matter.  Nor  do  we 
understand  why  the  court  refused  to  allow 
Llllle  Beed  to  answer  a  question  which,  if 
answered  in  the  affirmative,  would  hare 
shown  that  Bomie  Beed  made,  on  the  night 
before  the  offense  charged  was  committod, 
an  assault  upon  appellant  with  a  knife.  This 
testimony  was  certainly  competent  If  it 
were  true  that  Beed  made  an  unprovoked 
assault  upon  appellant  with  a  knife  a  few 
hours  before  the  offense  was  alleged  to  have 
been  committed,  it  would  have  tended  to 
show  the  state  of  feeling  existing  on  the  part 
of  Beed  towards  appellant  and  to  support  his 
theory  that  Beed  was  the  aggressor,  as  well 
as  to  support  his  theory  that  he  was  acting 
In  self-defense  when  he  struck  Beed  with 
the  hatchet  As  to  what  effect  this  testimo- 
ny would  have  had  upon  the  minds  of  the 
Jury  we  are  unable  to  say.  It  was  compe- 
tent testimony,  however,  and  should  have 
been  permitted  to  be  introduced  and  consid- 
ered by  the  Jury.  This  has  been  expressly 
declared  In  the  cases  of  McGowan  v.  Com- 
monwealth, 117  S.  W.  387;  Kennedy  v.  Com- 
monwealth, 77  Ky.  340;  CockriU  v.  Com- 
monwealth, W  Ky.  22,  23  S.  W.  659;  White 
V.  Commonwealth,  125  Ky.  699,  102  S.  W. 
298,  1199,  and  the  cases  therein  cited. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  reversed  and  remanded  for 
further  proceedings  consistent  herewith. 


LOUISVILLE  &  N.  B.  CO.  v.  LUMPKiN.t 
(Court  of  Appeals  of  Kentucky.    Jan.  20,  1910.) 

Mastbb  ano  Skbvant  (8  236*)— Injubies  to 

Servant — Contributoby  Neoliqence. 

Plaintiff,  an  engineer,  went  under  his  engine 

while  it  was   standing  in   the  yards  to  iniake 

repairs,  and  while  under  it  another  train  backed 
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down  the  track  toward  Us  engine  when  his 
fireman  aoanded  the  danger  signal,  and  plain- 
tiff got  out  and  the  other  train  backed  into  the 
car  attached  to  his  engine,  and,  after  waiting 
from  foor  to  eight  minutes  when  the  other  train 
did  not  move,  plaintiff  went  back,  under  his  en- 
fine,  though  another  employe  advised  him  that 
it  was  unsafe  to  do  that  in  the  yards.  The 
othtr  engine  was  around  a  curve  so  that  plain- 
tiff could  not  see  it.  He  thought  he  saw  the 
smoke  of  a  detached  engine  going  to  the  round- 
house, and  saw  some  trainmen  on  the  other 
train  leave  it  as  was  usual,  when  cars  were  not 
to  be  again  moved,  but  the  other  engine  had 
not  left,  and,  after  plaintiff  went  under  his 
enpne,  polled  forward  and  moved  his  engine, 
iniDring  him,  the  cars  of  the  other  train  having 
automatically  coupled  with  the  car  attached  to 
plaintiPs  train,  which  he  did  not  know.  Plain- 
tiff did  not  give  the  other  trainmen  notice  that 
he  was  going  under  his  engine  or  investigate 
to  determine  whether  the  train  was  connected 
therewith  and  the  repairs  thereto  were  not  ur^ 
gent,  and  could  have  been  made  after  his  engine 
was  palled  away  some  distance  from  the  other 
train.  Eeld,  that  plaintiff  was  negligent  in 
j»inK  nnder  the  engine  under  the  circumstances, 
w  that  he  coold  not  recover  for  injuries  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  738,  740";    Dec.  Dig.  { 

Appeal  from  Gircalt  Conrt,  Whitley  County. 

"lo  be  officially  reported." 

Action  by  John  Lumpkin  against  the  Lonis- 
Tllle  k  Nashville  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Revised  and  remanded  for  further  proceed- 
ings. 

Batjamln  D.  Warfleld,  J.  W.  Alcorn,  H.  H. 
Tye^  and  Chas.  H.  Moorman,  for  appellant 
Bobert  Harding,  R.  L.  Pope,  B.  V.  Puryear. 
T.  Z.  Morrow,  and  Greene^  Van  Winkle  & 
Sdioolfleld,  for  appellee. 


H0B8ON,  3.  John«Lampkln  was  an  en- 
ghieer  in  the  service  of  the  Louisville  & 
Nashville  Railroad  Company,  having  charge 
of  a  switching  engine  In  its  yards  at  Corbin, 
Ey.  He  worked  during  the  day  and  another 
engineer  took  charge  of  the  «igine  and  ran 
It  at  night,  coming  on  for  duty  at  6  p.  m. 
Ten  or  15  minutes  before  6  p.  m.  Lumpkin 
polled  his  engine  with  a  box  car  attached  to 
it  op  to  a  water  crone  and  stopped  there  for 
two  purposes:  First,  to  take  water;  and, 
KcoDd,  to  r^alr  some  of  the  appliances  of 
the  engine  which  were  out  of  order,  and 
whldi  It  was  bis  duty  to  repair  before  he 
turned  it  orer  to  the  night  man.  For  the 
ptnpose  of  making  these  repairs,  he  went  un- 
der the  engine  while  the  fireman  turned  the 
crane  and  began  running  water  into  the  tank. 
While  they  were  thus  engaged,  the  fireman 
taw  a  train  of  42  cars  backing  down  on  the 
track  on  which  th^  were  standing.  He  at 
once  blew  the  whistle  as  a  danger  signal.  At 
this  Lumpkin  came  out  from  under  the  en- 
gine, and  the  men  who  were  backing  the  cars 
stopped  them,  bnt  not  before  the  cars  had 
tadMd  against  the  cars  standing  next  to  the 


engine,  and  ptished  that  and  the  eiiglnc  ser- 
eral  feet  down  the  track.  Ltunpkin  and  the 
fireman  st(«Dd  there  for  several  minutes,  wait- 
ing for  these  cars  to  move.  In  the  meantime 
the  night  engineer  arrived  to  take  charge  of 
the  enginei.  But  it  was  not  qnite  6  p.  m.,  and 
Liunpkln  said  to  him,  "There  Is  a  minute  or 
two  repairing  to  be  done  under  the  engine," 
and  was  about  to  go  nnder  it  again  for  this 
purpose.  The  night  man  said  to  Lumpkin 
that  he  would  not  go  under  the  engine;  that 
it  was  unsafe  to  go  nnder  the  engine  there 
in  the  yard;  that  a  person  never  knew  when 
something  might  run  against  them.  Lump- 
kin replied  that  it  was  all  over,  and  again 
went  under  the  engine.  While  he  was  under 
there  making  the  necessary  repairs,  the  train 
which  had  hacked  against  him  pulled  up. 
When  this  train  had  backed  against  the  car 
which  was  attached  to  his  engine,  the  Im- 
pact had  automatically  set  the  coupling  be- 
tween them,  and,  when  the  train  pulled  up, 
this  coupling  being  set,  it  carried  with  it  both 
the  car  and  Lumpkin's  engine,  under  which 
he  was  then  at  work.  The  result  was  that 
his  right  arm  w&b  cut  off,  and  he  brought 
this  suit  to  recover  for  the  injury.  A  judg- 
ment IiaTlng  been  rendered  in  his  favor  for 
$3,000,  the  railroad  company  appeals. 

Before  going  back  under  the  engine  to  fin- 
ish the  repairs,  Lumkin  had  stood  by  the  side 
of  the  engine  from  four  to  eight  minutes.  He 
saw  some  employ^  on  the  backing  train  get 
down  and  leave  it  as  was  done  when  no  fur- 
ther movement  of  the  cars  was  to  l>e  made. 
He  saw  what  he  thought  was  the  smoke  of 
a  detached  engine  going  to  the  roundhouse. 
He  did  not  know  that  the  train  had  become 
coupled  to  his  box  car.  Tlie  engine  which 
had  backed  In  this  train  was  around  the 
curve  from  him.  He  could  not  see  it  He  did 
not  go  around  the  curve  to  assure  himself  of 
what  the  situation  was.  He  did  not  confer 
with  any  of  the  men  on  that  train  to  learn 
what  they  were  going  to  do.  He  gave  them 
no  notice  that  he  was  going  under  the  engine, 
and  they  knew  nothing  of  bis  danger.  He 
knew  that  the  train  had  backed  against  his 
car;  and  he  also  knew  that  sometimes  when 
this  was  done  the  coupling  would  set  auto- 
matically; but  he  made  no  Investigation  be- 
fore going  under  the  engine.  The  ^igine 
stood  In  a  busy  yard  where  trains  and  cars 
were  constantly  moving  about  and,  when  he 
went  under  the  engine,  there  was  no  space 
between  the  car  attached  to  the  engine  and 
the  cars  of  the  train  which  had  run  against 
it  Any  backward  movement  of  that  train 
would  necessarily  move  his  engine.  He  had 
only  been  saved  from  injury  a  few  minutes 
before  by  getting  out  from  imder  the  engine 
when  the  fireman  sounded  the  alarm  whistle, 
before  the  collision  occurred.  It  is  insisted 
that  the  men  in  <diarge  of  the  backing  train 
were  negligent  in  tmcklng  it  against  Lump- 
kin's car,   and  that,  when  they  backed  It 
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against  his  car,  there  should  have  been  a  man 
on  the  rear  of  this  train  to  see  whether  It 
had  coupled  to  the  car  btfore  th«  train  was 
moved  up.  It  Is  pretty  evident  from  the 
proof  that  the  men  in  charge  of  the  train  did 
not  intend  to  back  against  Lumpkin's  car,  nor 
to  couple  to  it,  and  that  there  was  negligence 
-on  their  part  in  backing  and  coupling  to  it 
But  liumpkln  was  not  hurt  then.  After  he 
got  from  under  the  engine,  he  knew  that  the 
train  had  backed  against  the  car.  When  he 
then  went  imder  the  engine,  be  Imew  that 
any  backward  movement  of  the  train  would 
move  his  engine,  and  be  did  not  know  when 
-such  a  movement  might  take  place,  for,  al- 
though as  be  thought  the  engine  which  had 
put  the  cars  there  had  left,  he  could  not  see 
around  the  curve,  and  he  could  not  tell  at 
what  moment  another  engine  might  come 
against  these  cars.  As  a  matter  of  fact,  the 
-engine  which  placed  the  cars  there  had  not 
left,  and  the  smoke  which  Lumpkin  saw  was 
the  smoke  of  another  engine.  When  he  went 
under  his  engine,  his  engine  and  car  were  a' 
part  of  the  train  which  had  backed  against 
them.  He  could  have  avoided  all  danger  by 
moving  his  engine  and  car  down  the  track  a 
short  distance,  and  having  the  men  who  were 
with  him  to  watch  as  before,  while  he  went 
under  the  engine  to  make  the  necessary  re- 
pairs. But  he  did  not  do  this,  and  went  un- 
der the  engine  without  taking  any  precau- 
tions for  his  safety,  and  without  anybody 
knowing  that  he  was  under  it  except  the  men 
who  were  with  him.  The  train  of  cars  which 
had  backed  In  was  about  a  quarter  of  a  mile 
long,  and  It  had  simply  stood  there  while  the 
engineer  was  waiting  for  the  signal  to  go 
ahead.  The  men  which  Lumpkin  saw  leave 
the  cars  were  simply  walking  away  from 
them  temporarily  in  the  discharge  of  their 
-duties.  Cars  were  constantly  moving  about 
In  the  yard,  and  no  one  could  tell  when  cars 
would  be  moved,  or  when  they  would  be  sent 
forward  or  backward.  It  was  required  by 
the  rules  that,  when  work  was  to  be  done  un- 
■der  cars  by  any  of  the  men,  blue  flags  were 
to  be  put  out  which  would  give  notice  of  the 
danger  of  moving  them. 

M'ben  Lumpkin  went  under  the  engine,  he 
knew  that  any  movement  of  the  engine  Im- 
periled his  life.  He  also  knew  that  there 
could  be  no  badcward  movement  of  the  train 
referred  to  that  would  not  necessarily  move 
his  engine  back.  If  that  train  had  backed 
and  bad  thus  injured  Lumpkin,  it  would 
hardly  be  maintained  that  he  was  not  guilty 


of  contributory  negligence  in  going  under  the 
engine;  for  manifestly  he  did  not  take  any 
adequate  precautions  to  know  what  that 
train  was  going  to  do  next  The  fact  that 
the  train  went  forward  instead  of  backward 
in  no  way  affects  the  question  of  his  contrib- 
utory negligence  in  going  under  the  engine; 
for  be  went  under  the  engine  upon  the  Idea 
that  it  was  all  over,  and  that  no  further 
movement  of  those  cars  was  to  be  made.  In 
doing  this  he  took  the  risk.  There  was  no 
Immediate  urgency  for  the  work  to  be  donp 
under  the  engine.  Only  a  chain  on  a  brake 
t)eam  had  to  be  adjusted.  The  engine  had 
been  run  for  several  hours  as  it  was;  and, 
if  he  had  moved  his  engine  down  the  track 
so  that  his  fireman  might  warn  him  of  dan- 
ger as  he  had  done  before,  he  would  have 
discovered  at  once  that  the  train  was  coupled 
to  his  car.  There  was  the  same  necessity  for 
care  -on  his  part  after  he  saw  the  train  come 
against  his  car,  as  there  was  for  care  on  the 
part  of  the  men  in  charge  of  the  train.  It 
was  the  duty  of  both  to  exercise  ordinary 
care  in  the  handling  of  what  was  In  their 
charge.  Lumpkin  did  not  exercise  any  care 
to  ascertain  whether  his  engine  and  car  were 
free,  and,  if  he  had  the  right  to  assume  they 
were  free,  it  is  hard  to  see  why  the  men  In 
charge  of  the  train  had  not  an  equal  right 
to  assume  the  same  thing.  It  has  long  been 
settled  that  men  who  go  under  trains  with- 
out notice  to  the  trainmen  take  the  risk.  We 
cannot  see  why  this  rule  should  not  apply 
here.  Lumpkin  knew  the  cars  of  the  train 
were  against  the  car  that  was  attached  to 
his  engine,  and  that,  so  far  as  any  backward 
movement  of  that  train  was  concerned,  his 
engine  and  car  were  for  practical  purposes  a 
part  of  the  train.  He  did  not  know  that  the 
automatic  coupling  iiad  fastened,  but  he 
knew  that  such  couplings  were  in  common 
use  and  were  liable  to  fasten.  To  say  that 
be  may  recover  here  would  be  in  effect  to 
hold  that  a  person  may  go  under  an  engine  or 
cars  in  a  yard  like  this,  without  notice  to 
others  or  taking  any  precautions  for  his  own 
safety,  and  recover  for  his  Injtu^  if  he  Is 
hurt.    This  we  cannot  do. 

We  therefore  conclude  that,  on  the  facts 
shown  by  him,  the  court  should  have  instruct- 
ed the  Jury  peremptorily  to  find  for  the  de- 
fendant This  conclusion  makes  it  unneces- 
sary for  us  to  consider  the  other  questions 
discussed  by  counsel. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 
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MUDD,  Warden,  t.  WOODSIDB. 
(CMit  of  Appeals  of  Kentucky.    Jan.  27,  1910.) 
L  Bkwaxds  (I  14*)  —  BxTUBN   or  Escaped 

COHTICr— StATDTBS. 

Ky.  St  I  3798  (Rnggell's  8t  t  6219),  pro- 
Tidei  that  the  warden  shall  pay  Into  the  state 
tieasary  the  funds  in  hia  bands  not  required  for 
the  corrent  use,  and  shall  deposit  all  moneys  re- 
maining in  his  hands  in  some  bank  to  his  credit 
■a  waMen,  and  shall  be  allowed  no  credit  in 
the  settlement  of  his  accounts,  unless  he  shall 
produce  the  receipt  of  the  person  to  whom  mon- 
ey was  paid  by  Dim,  showing  for  what  it  was 
paid.  Section  4688  (Russell's  St.  i  4978 ;  Act 
Bwdi  27.  1893,  p.  607,  c.  169,  |  9)  provides  that 
no  money  shall  be  paid  out  of  the  treasury  ex- 
cept utwn  the  warrant  of  the  Auditor,  drawn 
noon  the  Treasurer,  and  then  only  by  the  check 
ot  the  Treasurer  upon  a  designated  state  dc 
poritory.  Held,  that  these  sections  furnish  no 
Tarrant  to  the  warden  for  a  refusal  to  pay  to 
one  who  has  returned  an  escaped  convict  to 
the  penitentiary  the  reward  prescribed  to  be 
paid  by  section  1936  (Russell's  St.  §  S4S5). 

[Ed.  Note.— For  other  cases,  see .  Rewards, 
Oent  Dig.  •  20;  Dec.  Dig.  I  14.*] 

1  RKWAKDS  (I  8*)— RXTtTBH  OF  ESCAFED  CON- 
VICT—STATUTES. 

Under  Ky-  St.  |  1936  (Russell's  St  {  3455), 
providing  a  reward  for  the  capture  and  return 
of  an  escaped  convict  a  party  doing  so  was  en- 
titled to  Uie  reward,  altnongh  the  convict  be- 
casae  of  injuries,  had  abandoned  the  idea  of 
escape,  and  asked  him  to  return  her  to  the 
prison. 

[Ed.  Note.— For  other  cases,  see  Rewards,  Dec. 
D*|8.»] 

Appeal  from  Clrcait  Court,  Franklin  Cotrn- 
«T. 

•to  be  officially  rqwrted." 

Mandamos  by  tbe  People,  on  tbe  relation 
of  W.  M.  Woodslde,  to  compel  E.  E.  Mudd, 
Warden  of  the  State  Penitentiary,  to  pay  him 
a  reward  for  tbe  capture  and  return  of  an 
«acaped  convict  From  a  judgment  for  peti- 
tioner, defendant  appeals.    Affirmed. 

Jas.  Breathitt,  Atty.  Oen.,  and  John  F. 
Lodcett,  Asst  At^.  Oen.,  for  appellant  B. 
O.  Wmiama,  for  appellee. 

CEAT,  a  On  or  about  Jnly  13,  1909,  a 
<ODTlct  by  the  name  of  Dicey  Gilpin  escaped 
from  tbe  penitentiary  at  Frankfort  Appel- 
ytt,  W.  U.  Woodslde,  recaptured  the  convict, 
tod  conveyed  her  back  to  the  penitentiary, 
and  dellv««d  her  to  the  appellant  There- 
upon the  appellant  gave  appellee  the  follow- 
ing receipt:  "Kentucky  Penitratlary,  E.  B. 
Mndd,  Warden.  Frankfort,  Ky.,  July  13th. 
Received  of  W.  M.  Woodslde  the  body  of 
Dicey  GUptn,  an  escaped  convict,  for  whom 
«  reward  of  5100.00  was  offered.  E.  B.  Mudd, 
Warden."  Section  1936  of  the  Kentucky  Stat- 
utes (Russell's  St  t  3455)  is  as  follows: 
"When  a  convict  shall  escape  from  the  peni- 
tentiary the  warden  shall  Issue  a  warrant, 
directed  to  all  sheriffs,  constables  and  mar- 
<t>als  in  the  state,  and  to  all  persons,  au- 
thorlzliig  and  requiring  tbem  to  retake  and 
(oovey  such  convict  to  the  penitentiary.   The 


person  recapturing  and  conveying  back  to 
the  penitentiary  any  convict  shall  be  paid 
by  the  warden  a  reward  of  one  hundred  doU 
lars,  and  all  reasonable  expenses  out  of  the 
funds  belonging  to  the  state.  The  warden 
may  employ  persons  to  go  In  pursuit  of  the 
convict,  and  shall  pay  them  a  reasonable 
compensation  for  their  services.  If  any  sher- 
iff, or  other  officer,  shall  refuse  or  willfully 
neglect  to  obey  the  warrant  of  the  warden, 
he  shall  be  fined  not  less  than  ten  nor  more 
than  one  hundred  dollars."  Charging  that  he 
had  recaptured  and  conveyed  the  said  convict 
back  to  the  penitentiary,  and  that  be  was  en- 
titled  to  a  reward  of  $1(X)  by  virtue  of  the 
provisions  of  the  above  statute,  appellee  In- 
stituted this  action  for  a  writ  of  mandamus 
to  compel  appellant,  as  warden  of  the  peni- 
t«itiary,  to  pay  to  him  the  sum  of  $100. 

Appellant  answered  In  two  paragraphs.  In 
the  first  paragraph  he  pleaded  that  he  had 
given  the  receipt  under  the  mlstak^i  belief 
that  appellee  bad  really  recaptured  said  con- 
vict ;  that  the  reward  of  $100  was  for  recap- 
turing and  conveying  back  an  escaped  con- 
vict, and  as  such  was  offered  by  the  state 
under  tbe  statute  above  r^erred  to,  and  was 
not  offered  by  appellant  either  personally  or 
officially.  Appellant  further  pleaded  in  tbe 
same  paragraph  that,  while  the  statute  un- 
der which  the  action  was  instituted  remains 
upon  the  statute  book,  yet  other  statutes  had 
been  subsequently  passed  stripping  the  ward- 
ens of  the  penitentiaries  of  all  moneys,  except 
tbat  received  for  supplies  to  the  prisons  and 
for  salaries,  and  that  he  has  no  funds  on 
hand,  nor  could  he  receive  any  under  the 
law  out  of  which  to  pay  said  reward;  that 
since  the  passage  of  tbe  act  relied  upon  by 
appellee  the  General  Assembly  has  required 
the  covering  of  all  moneys  received  by  the 
labor  of  convicts  Into  the  state  treasury,  and 
that  tbe  support  of  its  penal  Institutions  is 
through  specific  annual  appropriations  by  en- 
actment of  the  General  Assembly,  and  that 
even  the  salaries  of  tbe  officials  and  employes 
of  said  institutions  are  paid  by  tbe  State 
Treasurer  through  the  warrant  of  the  State 
Auditor;  that  the  statute  relied  upon  In  the 
petition  was  repealed  by  necessary  implica- 
tion by  the  following  act  of  the  General  As- 
sembly (Acts  1891-93,  p.  607,  c.  169,  i  9),  ap- 
proved March  27,  1893 ;  It  being  section  4688, 
Ky.  St  (Russell's  St.  §  4978):  "No  money  shall 
be  paid  out  of  the  treasury  except  upon  the 
warrant  of  the  Auditor,  drawn  npon  the 
Treasurer  as  now  or  may  hereafter  be  pro- 
vided by  law,  and  then  only  by  the  check  of 
the  Treasurer  upon  a  designated  state  depos- 
itory; and  no  such  check  shall  be  given  by 
the  Treasurer,  even  though  tbe  Auditor  issues 
a  warrant  therefor,  unless  the  law  under 
which  the  money  may  be  claimed  expressly 
directs  and  orders  that  It  shall  be  paid  out 
of  the  public  treasury."  In  paragraph  2  of 
the  answer  appellant  further  pleaded  by  way 
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of  defense  that  in  escaping  from  the  peniten- 
tiary the  said  Dicey  Gilpin  fell  from  the  wall 
sarronudlng  the  penitentiary  upon  the  outside 
thereof,  Injuring  herself  so  severely  that  she 
was  forced,  after  traveling  a  short  distance 
therefrom,  to  seek  shelter  at  the  home  of 
appellee,  where  she  revealed  to  him  and  his 
family  that  she  was  an  escaped  convict  from 
the  penitentiary ;  that  this  was  In  the  night- 
time, and  on  the  following  morning,  having 
abandoned  the  Idea  of  escape,  she  asked  ap- 
pellee to  notify  the  prison  authorities  to  come 
after  her,  whereupon  appellee,  after  commu- 
nicating with  said  authorities,  himself  brought 
her  to  the  prison,  where  the  receipt  pleaded 
was  Issued  to  him;  that  If  he  was  liable  to 
pay  the  reward  oflTered  by  the  state  for  the 
recapture  and  conveying  back  of  an  escaped 
convict,  the  facts  disclose  that  there  was  no 
recapture  of  the  convict,  and  the  conveying 
back  was  a  mere  accommodation  to  the  prison 
authorities,  for  which  appellee  ought  to  be 
paid.  If  anything,  the  expense  Incurred,  the 
value  of  the  time  lost  from  his  business,  and 
no  more.  The  special  plea  contained  in  the 
first  paragraph  of  appellant's  answer  was 
overruled.  Thereupon  a  demurrer  was  filed 
to  the  second  paragraph  of  the  answer,  and 
sustained.  The  court  thereafter  entered  judg- 
ment directing  appellant,  as  warden  of  the 
penitentiary,  to  pay  appellee  the  sum  of  $100 
and  costs  of  the  proceedings.  From  that 
Judgment  this  appeal  Is  prosecuted. 

The  effect  of  the  special  plea  is  that  ap- 
pellant, as  warden  of  the  penitentiary,  is 
not  liable  for  the  payment  of  the  reward; 
that  appellee's  action,  if  be  has  any,  lies 
against  the  Auditor  of  Public  Accounts.  Sec- 
tion 3798  of  the  Kentucky  Statutes  (Russell's 
St.  S  5219),  is  as  follows :  "The  warden  shall 
balance  his  cash  account  each  month  and  re- 
port the  same  to  the  commissioners ;  and  on 
the  first  Monday  of  each  month  he  shall 
pay  into  the  state  treasury  so  much  of  the 
funds  in  his  bands  as,  in  the  opinion  of  said 
commissioners,  is  not  required  for  the  cur- 
rent use  of  the  penitentiary.  He  shall  de- 
posit all  money  remaining  in  his  hands,  not 
d^oslted  in  the  treasury  in  some  bank  se- 
lected by  him,  to  his  credit  as  warden ;  and 
he  shall  be  allowed  no  credit  in  the  settle- 
ment of  his  accoonts,  unless  he  shall  produce 
the  receipt  of  the  person  to  whom  money 
was  paid  by  him,  which  receipt  shall  show 
upon  Its  face  for  what  the  money  was  paid. 
And  the  books  of  the  warden  and  his  clerks 
shall  at  all  times  be  open  to  the  inspection 
of  any  committee  of  the  Legislature  and  to 
the  commissioners."  It  is  perfectly  appar- 
ent from  this  statute  that  the  warden  has 
in  his  hands  funds  for  the  current  use  of 
the  penitentiary.  It  Is  made  his  duty  to 
turn  Into  the  treasury  so  much  of  the  funds 
in  his  hands  as  In  the  opinion  of  the  commis- 
sioners is  not  required  for  the  current  use 
of  the  penitentiary.  He  Is  required  to  de- 
posit all  money  remaining  in  his  hands,  not 
deposited  in  the  treasury,  In  som«  bank  se- 


lected by  him,  to  his  credit  as  warden.  That 
he  Is  authorized  to  pay  out  money  Is  shown 
by  the  latter  part  of  the  section,  which  pro- 
vides that  he  shall  be  allowed  no  credit  in 
the  settlement  of  his  accounts,  unless  be 
shall  produce  the  receipt  of  the  person  to 
whom  money  was  paid  by  him,  which  re- 
ceipt shall  show  ui>on  its  face  for  what  the 
money  was  paid.  Section  4688  has  applica- 
tion only  to  such  money  as  is  in  the  state 
treasury;  it  does  not  apply  to  money  in 
the  hands  of  the  warden  for  current  vse 
of  the  penitentiary,  which  is  deposited  to 
his  credit  as  warden,  and  which  has  not 
been  turned  into  the  treasury.  Forthermore, 
the  repeal  of  the  statute  by  implication 
is  not  favored.  It  is  Just  as  much  the  dn- 
ty  of  the  warden  to  offer  a  reward  for  the 
return  of  an  escaped  convict,  and  to  pay 
the  reward,  as  It  is  to  take  care  of  the  pris- 
oners while  In  the  prison  and  to  give  to  each 
upon  his  release  a  suit  of  clothes  and  the 
sum  of  |6.  We,  therefore,  conclude  that  the 
reward,  if  any,  was  payable  by  the  warden 
out  of  the  funds  In  his  hands,  and  not  by  the 
Auditor  of  Public  Accounts.  If  he  has  no 
available  funds  on  hand,  the  commissioners 
should  provide  him  with  such  funds  oat  of 
the  appropriations  made  for  the  current  ex- 
penditure of  the  penitentiary.  .Upon  paying 
such  rewards,  of  course,  the  warden  will  be 
given  credit  in  his  settlements  when  he  pro- 
duces the  receipt  signed  by  the  person  re- 
capturing and  conveying  back  the  convict  to 
the  penltentlaty,  and  showing  for  what  tbe 
money  was  paid. 

But  it  is  insisted  that  the  facts  set  oat  In 
the  second  paragraph  of  appellant's  answer, 
to  the  effect  that  the  convict  voluntarily  sur- 
rendered herself  and  requested  appellee  to 
notify  the  prison  authorities,  did  not  con- 
stitute a  genuine  case  of  recapture,  and  that 
therefore  no  reward  Is  due  appellee.  Tbe 
very  purpose  of  the  reward  Is  to  secure  tbe 
return  of  the  convict  An  escaped  convict 
is  a  menace,  not  only  to  every  person  be 
meets,  but  to  every  community  Into  whicb 
be  goes.  To  prevent  such  danger  to  the  pab- 
lic,  and  at  the  same  time  to  omflne  the  con- 
vict where  he  belongs,  and,  therefore,  to 
have  him  returned,  was  the  plain  purpose  of 
the  state  in  enacting  the  statute  In  question. 
That  the  recapture  and  conveying  back  of 
the  convict  is  always  attended  by  danger 
there  can  be  no  doubt  The  right  of  a  party 
to  the  reward  does  not  depend  upon  tbe 
amount  of  strategy  or  force  employed  to  ef-. 
feet  the  capture.  If  this  were  true,  few 
would  be  willing  to  imperil  their  lives  In 
such  an  undertaking.  Even  where  the  con- 
vict voluntarily  surrenders  himself,  the  dan- 
ger to  the  party  conveying  him  back-  to  the 
penitentiary  is  not  passed  until  the  convict 
has  been  delivered  to  the  proper  authorities. 
A  reward  is  offered  as  an  incentive  to  a 
man  to  take  the  risk  of  such  danger.  We, 
therefore,  conclude  that  it  matters  not  that 
the  convict  voluntarily  aurrendiers  liimself. 
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or  Is  overtaken  by  force  and  strategy.  Just 
M  the  party  mafctng  the  capture  ccmTeys  him 
tack  to  the  penitentiary  and  deUvers  him  to 
the  warden. 

For  the  teaaons  given,  the  judgment  la  af- 
finneii. 


TAUBOTET  t.  KRAHWINKLB. 
(Omrt  of  Appeals  of  Kentucky.    Jan.  18, 1910.) 
L  JuDOiawT  (I  199*)— JunGinwT  Notwjth- 

BTA^DINS  Pl£AniN6S. 

Where  the  repdlct  for  plaintiff  Bubstantially 
conformed  to  the  Oode  and  the  instrnctions,  the 
omit  eoald  not  on  acconnt  of  any  defect  there- 
in mtain  defendant's  motion  for  judgment  not- 
irithstudinjg  the  verdict 

[Bi  Note.— For  other  cases,   see   Judgment, 
Cent  Dig.  f  367 ;    Dec.  IMg.  |  199.  •] 

2,  JlTDOMEKT  (I  18*>— PUtADINGB  TO  SUSTAIW. 

Where  the  t>etltion  stated  a  cause  of  action 
and  the  reply  denied  every  affirmative  averment 
of  the  answer,  the  pleadings  authorized  a  judg- 
ment for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
OnL  Dig.  H  34r-37;  Dec  Dig.  g  18.*] 

S.  i;xcRAN6S  or  Pbopbbtt  (8  IS*)— Bbkaoh 

or  WABaANTT. 

Where  plaintiff  traded  his  mules  for  a  horse 
lepKsented  by  defendant  to  be  sound,  but  which 
ms  not  so  in  fact,  plaintiff  could  either  sue 
for  a  breach  of  warranty  or  for  the  return  of  the 
mules. 

(Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  |  25;   Dec  Dig.  i  13.*] 

4.  ElCHANOB    OF    PKOPBBTT    (}    13*)— MlBEEP- 

HSE5TATI0N— Evidence. 
In  an  action  to  recover  mules  traded  by 
plaintiff  for  a  horse  represented  by  defendant 
to  be  wand,  evidence  heU  to  show  that  the  horse 
was  ansoiind,  and  that  plaintiff  had  no  knowl- 
fife  thereof, 

[Ed.  Note.— For  other  cases,  see  Dxchange  of 
Property,  Cent.  Dig.  g  27;  Dec  Dig.  g  1&*] 

5.  TMAL  (g  280*)— INBTBTJCTTOWS. 

The  refusal  of  instructions  substantially 
eorared  by  those  given  Is  not  error. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent. 
IMtg661;    Dec  Dig.  g  260.*] 

IJUDOiairT   (i  305*)— AlIENDUENT. 

In  an  action  for  the  recovery  of  mules 
tnded  by  plaintiff  to  defendant  for  a  hone  fraud- 
lientlT  represented  by  defendant  to  be  sound, 
Ae  cinmit  court  property  allowed  the  clerk  to 
amend  the  judgment  at  the  same  term  of  court, 
N  as  to  conform  to  the  verdict  in  plaintiff's 
fawr,  and  to  more  particularly  describe  the 
property  involved  in  the  action. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Okst  Dig.  g  607  ;  Dec  Dig.  g  306.*] 

Atfwal  from  Circnlt  Court,  Daviess 
Oooaty. 

"Not  to  be  officially  reported." 

Action  by  H.  W.  Krahwlnkle  against  H. 
A.  Talbott  Judgment  for  plaintiff,  and  de- 
fodant  appeals.    Affirmed. 

Lools  I.  Igleheart  and  LaVe^  Clements, 
tot  appellant    J.  D.  Atchison,  for  appellee. 

SEFTLSt,  3.  Appellee  brought  tbis  action 
In  the  erart  below  to  recover  of  aK)eIlant  a 
pair  of  mules  yalued  at  fl7S  each,  and  two 
arts  of  harness  valued  at  |S  each,  alleged  to 


be  wrongfully  held  and  detained  by  appel- 
lant Upon  the  filing  of  the  petition  appel- 
lee obtained  an  order  of  delivery  for  the 
mules  and  harness,  under  which  the  prop- 
erty was  taken  by  the  sheriff  from  appel- 
lant's possession  and  returned  to  him. 

In  addition  to  the  averments  necessary  In 
an  action  for  claim  and  delivery  of  personal 
property,  it  was  alleged  in  the  petition  that 
appellee  sold  or  exchanged  the  pair  of  mules 
at  a  valuation  of  $350  and  harness  at  $10  to 
appellant  for  a  horse  valued  at  $200,  a  col- 
lar worn  by  the  latter  valued  at  $2,  and  ap- 
pellant's check  upon  an  Owensboro  bank  for 
$158;  that  in  making  the  trade  appellant 
fraudulently  and  falsely  r^resented  the 
horse  to  be  entirely  sound  and  in  every  re- 
spect suited  to  the  work  of  hauling  saw  logs 
for  wblch  appellee  wished  to  own  and  use 
him,  but  that  the  horse  was  in  fact  then  un- 
sound and  diseased  In  one  shoulder  which 
disqualified  him  for  the  work  In  question, 
and  rendered  him  practically  worthless  for 
appellee's  purposes;  that  the  unsoundness  of 
the  horse  was  at  the  time  of  the  trade  un- 
known to  appellee,  and  could  not  by  reason- 
able diligence  have  been  discovered  by  him, 
but  was  then  known  to  appellant  and  was 
by  him  concealed  from  appellee,  and  that  the 
latter  was  Induced  by  the  false  and  fraudu- 
lent representations  of  appellant  as  to  the 
alleged  soundness  of  the  horse  to  make  the 
trade  and  but  for  the  same  he  would  not 
have  done  so.  Upon  this  state  of  facts  ap- 
pellee alleged  in  the  petition  that  be  had 
the  right  to  Ignore  the  contract  with  appel- 
lant, which  was  void  and  passed  no  title  to 
either  of  them  to  the  proiierty  received  in 
the  exchange,  and  recover  of  appellant  the 
pair  of  mules  and  harness,  and  to  this  end 
he  offered  to  return  and  made  a  tender  to 
appellant  of  the  horse  and  collar,  and  also 
of  appellant's  check  of  $168;  this  tender 
having  been  made  upon  appellee's  alleged  dis- 
covery of  the  unsoundness  of  the  horse, 
which  was  a  few  hours  after  he  got  him,  and 
again  upon  and  before  beginning  the  trial.  In 
the  circuit  court 

Appellant,  by  answer,  d^iled  that  the 
horse  was  imsound  or  that  he  fraudulently 
or  otherwise  represented  him  to  be  sound  or 
concealed  such  alleged  unsoundness  from  ap- 
pellee, and  averred  that  appellee  was  a  horse 
trader,  that  he  saw  and  examined  the  horse 
when  the  trade  was  made^  and  that  the 
trade  was  fairly  made.  All  affirmative  mat- 
ter of  the  answer  was  controverted  by  rq>ly, 
and  on  the  trial  the  Jury  returned  in  ap- 
pellee's favor  a  verdict  in  the  form  required 
in  such  an  action  upon  which  the  court  en- 
tered judgment  declaring  appellee  entitled  to 
tbe  mules  and  harness,  allowing  him  his 
costs  and  restoring  to  appellant  his  horse 
and  collar.  Following  the  trial  appellant 
moved  the  court  for  a  judgment  In  his  be- 
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bait  notwithstanding  the  Terdlct,  which 
motion  was  overruled.  He  thereupon  enter- 
ed motion  and  filed  grounds  for  a  new  trial, 
and,  this  motion  having  also  been  overruled, 
he  has  appealed. 

As  the  TOTdlct  of  the  Jury  substantially 
conformed  to  the  requirements  of  the  Code 
and  the  Instructions,  the  circuit  court  could 
not  on  account  of  any  defect  therein  have 
sustained  appellant's  motion  for  a  Judgment 
notwithstanding  the  verdict  It  Is  equally 
clear  that  the  state  of  the  pleadings  did  not 
authorize  a  Judgment  In  appellant's  behalf. 
As  the  petition  stated  a  cause  of  action  and 
the  reply  denied  every  affirmative  averment 
of  the  answer,  it  could  not  have  been  suc- 
cessfully urged  by  appellant  that  the  Judg- 
ment In  a];q;)ellee's  favor  was  not  authorized 
by  the  pleadings;  consequently  there  is  no 
ground  for  appellant's  complaint  that  the 
trial  court  erred  In  overruling  his  motion  for 
a  Judgment  non  obstante  veredicto. 

It  was  urged  by  appellant  In  support  of 
bis  motion  for  a  new  trial  that  appellee 
should  not  have  been  permitted  to  Ignore  his 
contract  with  appellant  and  recover  the 
'  property  he  traded  him,  but  that  he  might 
have  recovered  of  appellant  damages  as  for 
a  breach  of  warranty  If  the  horse  he  got  of 
him  was  represented  by  the  latter  to  be 
sound  when  he  was  in  fact  unsound.  In 
which  case  the  measure  of  damages  would 
have  been  the  difference  between  the  value 
of  the  horse  at  the  time  of  the  contract  in 
his  unsound  condition,  and  what  he  would 
have  been  worth  If  sound  as  then  represent- 
ed. This  contention  is  untenable.  Appellee 
had  his  choice  of  remedies.  He  might  have 
sued  for  a  breadi  of  warranty,  as  suggested 
by  appellant's  counsel,  but,  on  the  other 
hand.  If,  as  alleged  in  the  petition,  appel- 
lant by  fraud  or  deceit  Induced  appellee  to 
accept  in  the  trade  a  horse  that  was  un- 
sound and  unsulted  for  the  work  in  which 
he  Intended  to  use  him,  the  fraud  or  deceit 
consisting  in  appellant's  representing  the 
horse  to  be  sound  and  suited  to  appellee's 
work,  when  he  knew  him  to  be  unsound  and 
unfit  for  such  work,  or  in  concealing  from 
appellee  such  unsoundness  and  unfitness  of 
the  horse,  and  the  unsoundness  and  unfitness 
of  the  horse  was  then  unknown  to  appellee, 
and  could  not  by  ordinary  inspection  have 
been  discovered  by  him.  It  was  equally  the 
right  of  the  latter  upon  returning  or  ofiTer- 
ing  to  return  to  appellant  the  horse  and 
collar  and  his  (appellant's)  check  to  sue  for 
and  recover  the  pair  of  mules  and  harness 
he  had  given  in  exchange  therefor,  and  In 
Instituting  suit  to  cause  to  be  Issued  a  writ; 
of  delivery  for  the  possession  of  the  prop- 
erty to  prevent  the  risk  of  a  sale  or  other 
disposition  thereof  by  appellant  pending  a 
trial  of  the  case.  Ruby  Carriage  Co.  v.  Kre- 
mer,  26  Ky.  Law  Rep.  274,  81  S.  W.  251; 
Gant  T.  Sbelton,  8  B.  Mon.  420;    Phelps  v. 


Quinn,  1  Bush,  875;  Brown  ▼.  Popham,  15 
Ky.  Law  Rep.  643;  Rahm  v.  Bunger,  90  S. 
W,  257,  28  Ky.  Law  Rep.  806. 

It  is  also  contended  by  appellant's  coun- 
sel that  the  trial  court  erred  in  refusing  the 
peremptory  instruction  asked  by  him  at  the 
conclusion  of  appellee's  evidence,  and,  again, 
after  the  evidence  was  all  introduced.  This 
contention  must  be  rejected,  for  not  only 
was  there  evidence  tending  to  sustain  ap- 
pellee's right  to  recover,  but  the  weight  of  It 
entitled  him  to  do  so.  It  proved  beyond 
question  that  the  horse  appellee  obtained  of 
appellant  was  unsound  or  diseased  In  one 
shoulder;  that  the  defect  or  unsoundness 
consisted  in  and  was  caused  by  a  hard  pro- 
tuberance or  ridge  in  the  shoulder  which 
made  the  point  of  the  shoulder  project  or 
rise  In  a  peculiar  manner;  and  that  this 
ridge  or  projection  prevented  a  collar  from 
resting  evenly  against  the  shoulders  of  the 
horse,  and  with  little  use  of  him  in  harness 
would  make  the  shoulders  sore  and  soon  ren- 
der tbe  animal  lame  and  unfit  for  draft  or 
other  purposes.  It  was  also  proved  that  tbe 
horse  had  previously  gone  lame  in  the  defect- 
ive shoulder  and  leg  from  use,  and  that  the 
defect  In  the  shoulder  is  incurable;  that.  In 
view  of  his  unsound  condition  his  market 
value  does  not  exceed  $70  or  $80,  whereas, 
if  he  were  free  of  the  defect  in  the  shoulder, 
he  would  be  well  worth  $200,  the  amount  at 
which  he  was  valued  by  appellant  and  ap- 
pellee when  they  traded.  It  further  appear- 
ed from  the  testimony  of  appellee  and  two 
of  his  employes,  who  were  present  when  the 
trade  was  made,  that  appellee  Informed  ap- 
pellant when  the  latter  proposed  to  trade 
the  horse  for  his  mules  that  be  wanted  a 
heavy  horse,  a  good  harness  animal,  soand 
In  every  respect,  suitable  to  work  at  tbe 
wheel  of  his  log  wagon,  and  that  appellant 
then  assured  appellee  In  substance  that  hla 
horse  was  sound  in  every  particular  and 
was  in  all  respects  suited  for  the  work  he 
would  require  of  him,  that  these  representa- 
tions were  accepted  and  relied  upon  by  appel- 
lee, and  he  was  induced  thereby  to  make  tbe 
trade.  Appellee  and  these  two  wltnesees 
further  testified  that,  when  the  trade  was 
made,  the  horse  of  appellant  had  on  a  col- 
lar and  harness,  and  that  the  collar  so  con- 
cealed the  defect  In  the  diseased  shoulder 
that  It  could  not  be  discovered  without  close 
Inspection  whidi  they  were  not  allowed  to 
make  while  tbe  trade  was  In  progress,  and, 
though  one  of  the  witnesses  examined  tbe 
sound  shoulder  of  the  horse,  when  he  at- 
tempted to  examine  the  unsound  one,  ap- 
pellant stood  In  the  way  so  that  he  could 
not  do  so.  It  also  appeared  from  tbe  evi- 
dence that,  after  the  trade  was  consummat- 
ed, appellant  retained  possession  of  the  horse 
until  tbe  parties  reached  appellee's  stable, 
and  that  he  then  did  not  remove  the  collar 
from  the  horse  until  after  be  led  blm  Into 
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t  (tall  where  his  bead  and  shoulder  were 
partly  concealed  by  the  remainder  of  bis 
body  from  appellee  and  others  present 

It  was  patent  from  the  evidence  that  ap- 
pose had  no  opportonity  to  discover  the  nn- 
Mimdness  of  the  horse's  shoulder  until  sev- 
eral hoars  after  his  purchase  of  blm,  and 
that,  when  the  opportunity  came,  the  defect 
was  easily  discovered.  When  ascertained, 
be  returned  and  offered  to  deliver  to  appel- 
lant both  the  horse  and  appellant's  check  for 
$158,  together  with  the  collar  received  with 
the  horse,  but  appellant  refused  to  accept 
tbem.  The  property  was  all  again  tendered 
an>ellant  before  and  when  the  case  was  tried 
In  the  court  below,  and  during  the  trial  the 
Jniy  by  direction  of  the  court  and  in  charge 
of  the  sheriff  saw  and  inspected  the  horse. 
Appellant's  evidence  tended  to  prove  that 
the  defect  In  the  horse's  shoulder  was  plainly 
dlicemlble  to  casual  observation,  and  that 
It  was  not  so  serious  as  to  render  the  horse 
materially  unfit  for  appellee's  work;  and  be 
denied  making  to  appellee  any  representa- 
tions as  to  the  horse's  soundness.  In  many 
respects,  however,  he  failed  to  contradict 
much  of  what  appellee  and  his  witnesses  tes- 
tified as  to  what  he  said  and  did  at  the  time 
of  the  trade.  As  previously  in  effect  stated, 
the  evidence  on  all  essential  points  seemed 
to  preponderate  in  appellee's  favor,  but.  In 
any  event.  It  was  all  beard  by  the  Jury,  and 
the  parties  and  witnesses  were  doubtless 
known  to  tbeoL  In  addition,  they  saw  the 
condition  of  the  horse's  shoulder  and  from 
that  and  all  the  facts  referred  to  were  not 
ilow  to  reach  the  conclusion  expressed  In 
their  v«rdlct,  and  we  must  leave  It  undls- 
tnrbed.  In  the  absence  of  any  erroneous  rul- 
ings on  the  part  of  the  trial  court  by  which 
appellant's  substantial  rights  were  prejudic- 
ed to  such  an  extent  as  to  prevent  a  fair 
trial. 

It  is  insisted  for  appellant  that  the  In- 
(tmctionB  did  not  give  the  law  of  the  case. 
Their  unnecessary  length  makes  It  Inadvis- 
able to  copy  tbem  In  the  opinion.  While  in 
•ome  Teq>ecta  Inaptly  expressed,  tfaey  are  as 
t  wlMle  free  from  prejudicial  error.  At 
least  two  of  those  offered  by  appellant,  with 
alight  correction,  might  properly  have  been 
given,  but,  as  what  they  contained  seems  to 
bare  been  substantially  expressed  In  the  In- 
■tmctlons  given,  we  are  unwUling  to  say 
that  their  rejection  was  error. 

It  was  not  improper  for  the  circuit  court 
to  allow  the  amendment  of  the  Judgment  by 
the  derlt,  as  It  was  at  the  same  term  of  the 
conrt  and  done  to  conform  to  the  verdict  and 
more  particularly  described  the  property  in- 
Tolred  in  the  action. 

As,  on  the  whole  ^ase  no  sufficient  reason 
for  disturbing  the  Judgment  baa  been  dis- 
coToed,  It  Ut  hereby  affirmed. 


NICHOLAS  v.  ES.  H.  ABADIB  CO.  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  20, 1910.) 

1.  ilABtza  AND  Servant  (§{  101,  102*)— Safe 
Place  to  Wokk. 

While  the  master  la  boand  to  furnish  a 
reasonably  safe  place  for  a  servant  to  work, 
he  is  not  required  to  make  it  absolutely  safe, 
nor  to  insure  the  servant  against  the  ordinary 
liske  incident  to  the  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  Si  139,  173;  Dec.  Dig.  H 
101.  1()2.»] 

2.  Mastkb  AifD  Skbvakt  (i  217*)— Assump- 
tion or  Risk.    . 

It  the  servant  is  skilled  in  the  woik  re- 
quired, and  equally  or  better  qualified  than  tiie 
master  to  know  the  danger  and  the  danger  is 
so  obvious  that  he  must  have  known  it,  but 
nevertheless  undertakes  it,  he  cannot  complain 
if  injured. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  (  674;    Dec.  Dig.  i  217.*] 

8w  Mastkb  and  Sxbvant  (f  286*)— 'Injttbt— 
Nbouoxnok— Question  tob  Jubt. 

In  an  action  bv  an  experienced  servant  for 
injuries  from  the  falling  in  of  the  walls  of  a 
manhole,  while  he  was  engaged  in  the  work  of 
propping  or  bracing  the  walls,  evidence  held 
to  require  that  the  question  of  defendant's  neg- 
ligence be  submitted  to  the  jury, 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  1001 ;   Dec  Dig.  i  286.*! 

4.  Masteb  and  Sebvant  (§  289*)— Injubies— 
Question  fob  Jubt— Contbibutobt  Nxou- 
qencb. 

The  question  of  contributory  negligence  was 

for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  1089;  Dec  Dig.  §  289.*] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  Ben  H.  Nicholas  against  the  E. 
H.  Abadie  Company  and  another.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Archlbold  B.  Young  for  appellant  O'Neal 
Sc  O'Neal  and  Carroll  &  Middleton,  for  appel- 
lees. 


SETTLE,  J.  This  Is  an  appeal  from  a 
Judgment  entered  In  the  court  below  upon 
the  verdict  of  a  Jury  finding  for  appellees  In 
an  action  brought  against  them  by  appellant 
to  recover  $1,500  damages  for  personal  in- 
juries, alleged  to  have  been  caused  by  the 
negligence  of  appellees  and  their  servants. 
Appellant's  injuries  resulted  from  the  falling 
in  of  the  walls  of  a  manhole  on  Main  street 
between  Second  and  Third  streets.  In  the  dty 
of  Louisville,  he  being  at  the  time  In  the 
manhole  engaged  In  the  work  of  propping  or 
bracing  the  walte  thereof  by  direction  of  the 
foreman  of  the  appellee,  B.  H.  Abadie  Com- 
pany, in  whose  service  appellant  was  at  the 
time  employed.  Appellant's  legs  and  feet 
were  caught  by  the  dirt  of  the  Inf  ailing  walls 
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of  the  manliole  and  granite  or  cobble  atones 
that  fell  from  Main  street  therein.  A  bone 
of  one  of  bis  legs  was  partly  fractured  or 
split  and  other  parts  of  his  body  bruised  by 
the  great  weight  and  pressure  of  the  dirt  and 
stone  that  fell  npon  him.  His  injured  leg 
and  other  wounds  confined  him  to  his  resi- 
dence for  some  time,  and  were  attended  with 
such  physical  and  mental  suffering  as  would 
naturally  result  from  such  injuries.  In  addi- 
tion, he  lost  considerable  time  from  his  work 
and  incurred  expense  in  the  matter  of  sur- 
gical bills.  Compensation  was  sought  for  his 
mental  and  physical  suffe'rlngs,  impairment 
of  his  ability  to  earn  money,  loss  of  time,  and 
surgical  bills. 

It  appears  from  the  record  that  appellee 
E.  H.  Abadle  Ck)mpany,  through  its  employes, 
was  engaged  in  the  work  of  ditching  Main 
street  between  Second  and  Third  for  the  lay- 
ing of  a  conduit  to  contain  underground  elec- 
tric wires,  and  that  a  ditch  made  by  it  enter- 
ed a  manhole  through  which  It  was  necessary 
to  pass  the  conduit.  The  manhole  was  con- 
structed and  used  by  the  board  of  water- 
works of  the  city  of  LonlsTllle  for  obtaining 
access  to  a  water  main  and  pipes.  The  man- 
hole was  eight  or  nine  feet  in  depth,  eight 
feet  square.  In  entering  the  manhole  with 
the  ditch  for  the  conduit,  appellee  E.  H.  Aba- 
dle Company  found  it  necessary  for  the  safe- 
ty of  its  employes  to  brace  or  prop  the  walls 
of  the  manhole  to  prevent  them  from  falling 
in,  and  thf  work  of  bracing  the  walls  was 
assigned  to  appellant  and  an  assistant,  who 
were  engaged  in  its  performance  when  the 
accident  resulting  in  appellant's  injuries  oc- 
curred. It  further  arrears  from  the  record 
that  in  digging  the  ditch  for  the  electric  line 
conduit  the  servants  of  appellee  E.  H.  Abadle 
Company  found  it  crossed  near  the  manhole 
by  a  two-Inch  pipe  which  they  supposed  be- 
longed to  the  Louisville  Gas  Company.  An 
employ^  of  that  company,  at  appellee's  re- 
quest, inspected  the  pipe,  but  upon  cutting 
Into  it  discovered  it  to  be  a  water  pipe.  The 
appellee  board  of  waterworks  then  sent  some 
of  its  servants  to  repair  the  pipe,  which  they 
later  did,  but  found  it  necessary  to  add  an 
elbow  to  it  for  the  purpose  of  raising  it  suf- 
ficiently to  cross  the  ditch  above  the  electric 
line  conduit  The  place  of  repairing  and 
changing  the  water  pipe  was  in  a  few  feet  of 
the  manhole,  and  the  work  was  In  progress 
when  the  accident  resulting  In  appellant's  in- 
juries occurred. 

Appellant  moved  for  a  new  trial  in  the 
court  below,  and  now  asks  a  reversal  of  the 
judgment  upon  the  grounds  (1)  that  the  ver- 
dict of  the  jury  was  flagrantly  against  the 
evidence;  (2)  that  the  trial  court  erred  In  In- 
structing the  jury;  (3)  that  the  Jury  should 
have  been  peremptorily  Instructed  to  find 
that  appellant's  injuries  were  caused  by  the 
negligence  of  appellees,  and  only  left  to  find, 
under  a  further  instruction  from  the  court  as 


to  the  measure  of  recovery,  the  damages  to 
which  they  might  believe  him  entitled  from 
the  evidence. 

it  is  appellant's  contention  that  it  was  the 
duty  of  his  employer,  appellee  £].  H.  Abadle 
Company,  to  provide  him  a  reasonably  safe 
place  for  performing  the  work  requited  of 
him,  and  that  this  duty  they  failed  to  per- 
form and  were  not  performing  when  be  was 
injured;  that  the  manhole  was  a  dangerous 
place  and  appellee  E.  H.  Abadie  Company's 
foreman,  in  directing  him  to  enter  the  man- 
hole and  brace  its  walls,  knew  of  its  unsafe 
condition,  but  failed  to  warn  him  of  the  dan- 
ger or  to  take  any  precautions  for  his  safety. 
That  appellee  board  of  waterworks  learned 
of  the  necessity  of  repairing  and  changing 
its  water  pipe  near  the  manhole  on  the  day 
before  appellant  was  injured,  and  that  water 
was  then  escaping  from  it  and  flowing  into 
the  ditch  made  for  the  electric  line  conduit, 
and  likewise  knew  that  the  escaping  water 
would  dampen  the  walls  of  the  manhole  and 
Increase  their  tendency  to  fall  in  and  upon 
persons  working  in  the  manhole;  but  that, 
notwithstanding  such  knowledge  and  the  dan- 
ger likely  to  result  from  the  escaping  water, 
it  negligently  delayed  the  work  of  repairing 
and  changing  the  water  pipe  until  the  fol- 
lowing day,  and  then  negligently  put  its  serv- 
ants to  making  the  necessary  repairs  there- 
on while  appellant  and  his  assistant  were  at 
work  in  the  manhole,  and  by  additional  ex- 
cavating in  the  ditch  and  knocking  witli  a 
hammer  upon  the  pipe  still  further  weakened 
the  walls  of  the  manhole  and  caused  tliem 
to  fall  npon  and  injure  appellant 

The  evidence  introduced  in  appellant's  be- 
half, particularly  bis  own  testimony,  strongly 
conduced  to  prove  the  foregolsg  facts,  bat, 
on  the  other  hand,  that  of  appellees  reason- 
ably sustained  the  defense  presented  by  tbeir 
respective  answers;  that  appellant  saw  and 
knew  better  than  all  others  before  be  enter- 
ed the  manhole  its  unsafe  condition,  the  lia- 
bility of  its  walls  to  fall  In,  and  the  danger 
of  the  work  he  was  employed  to  do  in  the 
manhole,  that  he  was  employed  to  brace  Its 
walls  because  of  his  experience  and  skill  in 
such  work,  and  that  his  employer  was  un- 
willing to  intrust  it  to  an  unskilled  and  igno- 
rant person.  The  evidence  of  appellees  fur- 
ther tended  to  show  that  the  falling  In  of 
the  walls  of  the  manhole  may  have  been 
caused  by  the  vibrations  of  the  ground  result- 
ing from  the  passage  of  street  cars,  the 
tracks  of  which  were  within  a  few  feet  of 
the  manhole,  or  by  the  passing  of  heavily 
loaded  vehicles;  the  travel  of  such  vehicles 
on  Main  street  being  unusually  great 

No  matter  what  may  be  our  opinion  as  to 
the  weight  of  the  evidence,  it  is  manifest  that 
no  ground  exists  for  sustaining  appellant's 
contention  that  the  verdict  was  flagrantly 
against,  or  wholly  unsupported  by,  the  evi- 
dence. The  causes  that  produced  the  falling 
In  of  the  walls  of  the  manhole  were  largely 
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conjectnral,  bat  the  fact  must  have  been  evi- 
dent to  appellant  when  and  before  he  entered 
the  manhole  that  It  was  a  dangerous  place  in 
whldi  to  go.    In  other  words,  from  the  evi- 
dence before  It,  the  Jury  were  not  without 
gnnnds  to  conclude  that  the  dangerous  char- 
acter of  the  place  was  so  obvious  that  appel- 
lant was  bound  to  have  known  It    While  the 
magter  Is  bound  to  furnish  a  reasonably  safe 
Irtace  for  a  servant  to  work,  he  Is  not  requir- 
ed to  make  the  place  absolutely  safe,  nor  to 
insnre  the  servant  against  the  ordinary  risks 
hiddent  to  the  dangers  of  the  employment 
If  the  servant  is  himself  skilled  In  the  work 
required  of  him  and  equally  or  better  quali- 
fied than  the  master  to  know  the  danger,  and 
the  danger  of  doing  the  work  Is  so  obvious 
tbat  he  must  have  known  It,  but  nevertheless 
nndertakes  It,  he  cannot  complain  If  Injured 
In  Its  performance.    Pflsterer  v.  Feter  &  Co., 
U7  Ky.  501.  78  S.  W.  450,  25  Ky.  Law  Rep. 
16(6;  Wilson  v.  Caiess  &  Wymond,  117  Ky. 
567,  78  S,  W.  453,  25  Ky.  Law  Itep.  1655; 
Lonisvllle  &  Nashville  Railroad  Co.  ▼.  Foley, 
W  Ky.  224,  21  S.  W.  866,  15  Ky.  Law  Rep.  17. 
Xot  only  does  the  evidence  show  this  knowl- 
edge on  the  part  of  appellant  of  the  condition 
of  the  walls  of  the  manhole  before  entering 
it,  but  there  was  some  evidence  also  tending 
to  show  that  he  knew  of  the  work  being  done 
00  the  water  pipe  nearby  by  the  servants  of 
appellee  board  of  waterworks.     The  case, 
therefore.  Is  not  one  In  which  It  can  be  said 
appdlant  was  unacquainted  with  the  sur- 
tonndlngs  or  with  the  danger  of  the  work  he 
was  Teqnlred  to  perform,  and  was  therefore 
compelled  to  rely  upon  the  Judgment  of  the 
master  as  to  whether  It  was  safe  for  him  to 
midertake  U.    Ballard  4  Ballard  Ck).  v.  Lee's 
Adm'r,  115  S.  W.  732.    At  any  rate,  the  case 
should  have  gone  to  the  Jury  upon  all  the 
facts,  and  the  trial  court  could  not  without 
violating  the  rights  of  the  parties  have  as- 
snmed  as  a  matter  of  law  or  fact  that  the 
negligence  of  either  of  the  appellees  was  es- 
tablished, and,  this  being  true,  it  would  have 
been  error  for  it  to  liave  sustained  appel- 
lant's motion  for  a  peremptory  instruction  to 
that  effect 

AppeUant's  objection  to  the  instructions 
given  by  the  court  are  not  well  taken.  The 
Isatractlons  are  In  the  form  repeatedly  ap- 
proved by  this  court,  and  they  submitted  to 
the  Jury  every  aspect  of  the  law  applicable  to 
the  case,  except  that  they  were  unfavorable 
to  the  appeUees,  in  this :  that  th^  wholly 
Ignored  the  defense  interposed  by  each  of 
them  that  appellant  In  receiving  his  Injuries 
was  himself  guilty  of  contributory  negligence, 
and  there  was,  as  already  statcil,  some  evi- 
dence tending  to  prove  the  obvious  danger  at- 
tending appellant's  work  In  the  manhole,  and 
ttat  he  knew  of  such  danger  before  and  when 
he  midertook  the  work. 

Finding  no  cause  for  disturbing  the  ver- 
dict, the  Judgment  is  affirmed. 


WILLIAMS  COMMISSION  OO.'S  ASSIGN- 

KB  V.  W.  A.   SHIRLEY  &  BRO. 
(Court  of  Appeals  of  Kentucky.    Jan.  12, 1910.) 

1.  CoNTBACTS  (8  88*) — Consideration— Pbe- 

SUMPTION — BTTBDEN  OF  PBOOF. 

Plaintiff  in  an  action  on  a  written  contrsict 
need  not  show  a  consideration,  but  lack  there- 
of is  for  defendant  to  plead  and  prove,  the  law 
presuming  a  consideration  for  a  written  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  403-i05 ;   Dec.  Dig.  {  88.*] 

2.  Gaming  (}  17*)— Rkcovebt  or  Deposit  as 
Secubitt. 

Where  one  gambles  with  a  budcet  shop  on 
the  rise  and  fall  of  the  market  price,  putting 
up  a  margin  to  secure  the  shop,  and  loses,  an 
agreement  of  the  shop  to  pay  him  back  the 
money  is  not  void  under  Ky.  St.  §  1955  (Rus- 
sell's St  i  1807),  declaring  void  every  contract, 
the  consideration  of  which  is  money  won  or 
lost  at  gaming;  this  merely  making  void  con- 
tracts for  the  payment  of  gambling  debts ;  sec- 
tion 1956  authorizing  the  recovery  from  the 
winner  of  money  lost  at  gaming,  and  section 
1969  making  the  stakeholder  liable  if  on  demand 
he  does  not  return  the  money  to  the  one  de- 
positing it 

[Eld.  Note.— For  other  cases,  see  Gaming,  Dee. 
Dig.  t  17.*] 

3.  Gaming  (I  17*)- Contbacts— Agbkement 
to  Fat  fboji  Ilxeoal  Business. 

One's  contract  to  pay  another  a  certain 
amount  Is  not  rendered  invalid  by  the  further 
agreement  to  pay  the  net  income  of  a  bucket 
shop  till  such  sum  is  paid,  this  being  but  a  pro- 
vision for  one  means  of  payment,  and  not  bmd- 
I  ing  him  to  continue  the  illegal  business,  and 
such  business  not  being  of  the  essence  of  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Gaming. 
Dec  Dig.  i  17.*J 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"To  be  officially  reported." 

Action  by  W.  A.  Shirley  &  Bro.  against 
the  Williams  Commission  Company's  Assign- 
ee. Judgment  for  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

Herman  Morris  and  McQuown  &  Beckham, 
for  appellant.    Leon  P.  Lewis,  for  appellees. 

HOBSON,  J.  The  following  written  con- 
tract was  entered  Into  between  J.  P.  Wil- 
liams and  W.  A.  Shirley  &  Bro. :  "This  con- 
tract made  this  eighteenth  day  of  March, 
1908,  between  J.  P.  Williams,  doing  business 
under  the  name  of  the  Williams  Commission 
Company,  of  Louisville,  Kentucky,  party  of 
the  first  part  and  W.  A.  Shirley  and  G.  W. 
Shirley,  doing  business  under  the  name  of  W. 
A.  Shirley  &  Bro.,  of  Sanders,  Kentucky,  par- 
ties of  the  second  part,  witnesseth:  Where- 
as, the  party  of  the  first  part  has  received 
from  the  parties  of  the  second  part  the  sum 
of  fifty  eight  hundred  and  fifty  dollars  ($5,- 
860.00)  as  margins  on  stock  ordered  by  the 
parties  of  the  second  part  to  be  purchased  by 
the  party  of  the  first  part  which  said  trans- 
actions under  the  laws  of  this  state  are  gam- 
ing transactions  by  virtue  of  the  nature  of 
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the  contracts  under  which  the  above  snm  of 
money  -was  paid  to  the  said  party  of  the 
first  part;  and  whereas,  by  virtue  of  said 
transaction  the  said  party  of  the  first  part 
has  become  liable  to  the  said  parties  of  the 
second  part  In  the  sum  of  fifty  eight  hundred 
and  flf^  dollars  ($5,850.00).  Therefore,  the 
said  party  of  the  first  part,  in  consideration 
of  said  liability  which  he  hereby  acknowl- 
edges as  Immediately  due  to  the  said  parties 
of  the  second  part,  and  In  consideration  of 
the  forbearance  of  the  said  parties  of  the  sec- 
ond part  to  sue  Immediately  the  said  party  of 
the  first  part  on  account  of  the  aforesaid  lia- 
bility, covenants  and  agrees  as  follows,  to 
wit:  Said  party  of  the  first  part  will  pay  to 
said  parties  of  the  second  part  the  total  net 
proceeds  of  the  business  carried  on  by  the 
said  party  of  the  first  part  under  the  name 
of  the  Williams  Commission  Company,  and 
the  said  party  of  the  first  part  will  further 
pay  to  the  said  parties  of  the  second  part 
such  other  sums  of  money  as  the  said  party 
of  the  first  part  may  be  able  to  secure,  and 
the  said  party  of  the  first  part  shall  con- 
tinue the  payments  as  aforesaid  until  the 
said  sum  of  fifty  eight  hundred  and  fifty  dol- 
lars ($5,850.00)  shall  have  been  paid,  togeth- 
er with  Interest  thereon  from  this  date.  It 
is  hereby  agreed  that  in  computing  the  net 
returns  of  the  proceeds  of  said  business,  the 
sum  of  sixteen  dollars  ($16.00)  per  day  shall 
be  allowed  for  expenses,  and  all  moneys  re- 
ceived as  net  commissions  by  the  said  party 
of  the  first  part  trading  under  the  name  of 
the  Williams  Commission  Company,  in  excess 
of  said  sum  of  sixteen  dollars  ($16.00)  per 
day,  shall  be  paid  to  the  parties  of  the  sec- 
ond part,  and  remittance  in  full  thereof  shall 
be  made  every  Saturday  for  the  business  of 
the  week  Including  Saturday,  said  remittan- 
ces to  be  made  by  New  York  Exchange  or 
certified  check  and  sent  directly  to  the  said 
parties  of  the  second  part.  It  Is  further 
agreed  that  the  party  of  the  first  part  as  col- 
lateral security  for  the  faithful  perform- 
ance of  this  contract  shall  give  to  the  par- 
ties of  the  second  part  his  promissory  note 
for  fifty  eight  hundred  and  fifty  dollars  ($5,- 
850.00),  and  as  further  collateral  security 
shall  give  to  the  parties  of  the  second  part 
a  mortgage  on  all  the  assets  of  his  said  busi- 
ness which  is  operated  under  the  name  of  the 
Williams  Commission  Company.  In  testi- 
mony whereof,  the  parties  hereto  have  set 
their  hands  this  eighteenth  day  of  March, 
1908.  X  P.  Williams,  W.  A.  Shirley  &  Bro., 
By  G.  W.  Shirley." 

Williams  at  the  same  time  executed  to 
Shirley  &  Bro.  a  mortgage  on  certain  proper- 
ty to  secure  them  In  their  money.  The  mort- 
gage was  duly  recorded.  After  this  Williams, 
becoming  insolvent,  made  an  assignment  for 
the  benefit  of  his  creditors.  Shirley  &  Bro., 
a  part  of  whose  debt  still  remained  unpaid, 
filed  their  petition  in  equity  asking  the  fore- 
closure of  their  mortgage,  making  Williams 


and  the  assignee  defendants  to  the  action. 
They  filed  a  demurrer  to  the  petition;  their 
demurrer  was  overruled.  They  thereupon  de- 
clined to  plead  further,  and  the  court  enter- 
ed a  Judgment  for  the  foreclosure  of  the 
mortgage.    From  this  Judgment,  they  appeal. 

Sections  1955,  1966,  and  1959,  Ky.  St  (Rus- 
sell's St  !l  1807,  1808,  1811),  provide  as  fol- 
lows: "Every  contract,  conveyance,  transfer 
or  assurance,  for  the  consideration.  In  whole 
or  in  part,  of  money,  property  or  otbee  thins, 
won,  lost  or  bet  in  any  game,  sport,  pastime, 
wager,  or  for  the  consideration  of  money, 
property  or  other  thing  lent  or  advanced  for 
the  purpose  of  gaming,  or  lent  or  advanced 
at  the  time  of  any  betting,  gaming  or  wager- 
ing to  a  person  then  actually  engaged  in  bet- 
ting, gaming  or  wagering,  shall  be  void."  Sec- 
tion 1955.  "If  any  person  shall  lose  to  an- 
other at  one  time,  or  within  twenty-four 
hours,  five  dollars  or  more,  or  property  or 
other  thing  of  that  value,  and  shall  pay, 
transfer,  or  deliver  the  same,  such  loser,  or 
any  creditor  of  his,  may  recover  the  same,  or 
the  value  thereof,  from  the  winner,  or  any 
transferee  of  the  winner  having  notice  of 
the  consideration,  by  suit  brought  within  five 
years  after  the  payment,  transfer  or  deliv- 
ery." Section  1956.  "The  stakeholder  of 
any  money,  or  other  thing  that  may  be  staked 
on  any  bet  or  wager,  shall,  when  thereto 
notified,  return  the  same  to  the  iperson  mak- 
ing the  stake  or  deposit,  and,  for  failing  to  do 
so,  the  amount  or  value  of  the  stake  may  be 
recovered  from  him  by  the  party  aggrieved." 
Section  1959. 

It  is  insisted  that  money  advanced  with  the 
direction  that  It  is  to  be  Invested  in  margins 
is  simply  money  advanced  to  be  bet,  and  an 
agreement  to  pay  such  money  is  void  under 
section  1955 ;  that  In  order  to  recover  under 
section  1956,  it  must  be  averred  that  the 
money  was  lost  and  won  in  a  wager  at  one 
time  or  within  twenty-four  hours  in  sums  of 
$5  or  more,  and  this  is  not  shown;  that  It 
was  unlawful  to  invest  the  money  in  mar- 
gins, and  when  the  investment  was  made  by 
appellant  at  the  direction  of  appellee,  no  ac- 
tion lies  to  recover  It ;  that  If  the  appellant 
was  engaged  in  conducting  a  "bucket  shop," 
the  contract  to  pay  the  $5,850  out  of  the  net 
earnings  of  the  unlawful  business  is  void  as 
against  public  policy ;  the  appellant  and  ap- 
pellees thus  becoming  partners  in  violating 
the  law ;  and  that  before  a  stakeholder  can 
be  made  liable  under  section  1959,  it  must 
be  averred  that  there  was  a  wager  between 
the  party  who  staked  the  money  and  another ; 
and,  before  the  money  is  paid  to  the  winner, 
demand  must  be  made  for  its  return. 

This  is  a  suit  upon  a  written  contract  ex- 
ecuted by  Williams  by  which  he  agreed  to 
pay  Shirley  &  Bro.  $5,850.  It  was  unneces- 
sary for  the  plaintiff  to  show  a  consideration 
for  the  contract  The  law  presumes  a  con- 
sideration for  a  written  contract  If  there 
was  no  consideration  for  it,  or  if  at  one  time 
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or  within  twenty-four  boan,  |5  or  more  was 
not  lost,  these  were  facts  to  te  pleaded  by 
the  defendant.  If  the  defendant  was  a  stake- 
bolder,  or  If  he  had  won  the  money  of  the 
plaintiff,  when  he  promised  In  writing  to  pay 
it,  the  law  presumed  that  there  existed  a 
itate  of  case  making  him  liable  for  the  mon- 
«T ;  and  the  burden  Is  upon  him  to  show  that 
be  was  not  liable.  The  method  of  doing  busi- 
ness In  a  backet  shop  is  described  by  this 
court  in  Smith  y.  Western  Union  Telegraph 
Company,  84  Ky.  664,  2  S.  W.  483,  8  Ey. 
Law  Rep.  672,  and  in  Boyd  Commission  Co. 
T.  Coat^  69  S.  W.  1090.  The  market  prices 
u  they  come  in  on  the  ticker  are  iwsted  on 
«  blackboard.  The  shop  buys  or  sells  in- 
dllferently,  and  always  at  the  price  appearing 
for  the  time  being  on  the  blackboard.  If  a 
OHtomer  boys  he  puts  up  a  margin  to  pro- 
tect the  shop.  If  the  price  goes  his  way  he 
wins;  if  the  price  goes  the  other  way  he 
loses;  and  If  it  goes  below  his  margin,  he 
mast  put  np  more  or  he  Is  out  In  other 
words,  the  customer  simply  bets  on  the  price 
idTandng  or  declining.  He  bets  with  the 
shop,  for  no  stuff  is  in  fact  purchased.  It 
is  limply  a  case  of  gambling  on  the  rise  and 
fall  of  the  market  prices.  If  a  third  person 
bad  lent  Shirley  &  Bro.  money  to  bet  In  this 
way,  the  case  would  fall  within  the  latter 
danse  of  section  1955.  The  first  clause  of 
that  section  makes  Told  all  contracts  for  the 
payment  of  gambling  debts;  that  is,  It 
would  apply  if  Shirley  &  Bro.  bad  been  per- 
mitted by  Williams  to  gamble  on  the  prices 
witbont  patting  up  a  margin  and  they  had 
thos  fkllen  in  debt  to  him.  The  purpose  of 
tbat  section  was  not  to  enable  the  person  who 
bad  won  the  money  of  another  to  defeat  an 
actton  for  its  recorery.  The  money  here 
wai  simply  put  in  Williams'  hands  as  se- 
curity for  the  payment  of  a  bet  made  by  Shir- 
ley  k  Bro.  with  Williams.  If  they  had  lost 
tlielr  bet  they  coald,  under  section  1956,  have 
recorered  from  him  the  money  lost.  If  they 
had  won  their  bet  they  could  not  recover  by 
action  what  they  had  won,  but  they  would 
■till  be  entitled  to  have  back  the  money  they 
bad  put  up.  Williams  occupied  here  a  dual 
position;  he  was  both  stakeholder  and  bet- 
tor; and  when  the  stakeholder  In  writing 
promised  to  pay  back  the  money  be  bad  re- 
eeired,  it  most  be  presumed  that  be  only 
promised  to  do  what  otherwise  the  law  re- 
<|uired  him  to  do.  While  It  Is  unlawful  to  In- 
vest money  in  margins,  the  statute  plainly 
tontemplates  that  the  person  putting  it  up 
nay  recover  bis  money  back. 

Williams'  contract  is  simply  an  nndertak- 
log  to  pay  fiblrley  &  Bro.  $5,850,  So  much 
of  the  contract  as  stipulates  for  their  being 
paid  the  total  net  proceeds  of  the  business 
(Object  to  certain  expenses  is  simply  a  pro- 
Tidoo  for  one  means  of  payment.  The  thing 
tbat  Williams  agreed  to  do  was  to  pay  the 


money,  and  If  he  did  not  pay  It  in  this  way, 
be  was  bound  to  pay  it  In  some  other.  He 
was  not  bound  to  continue  the  Ulegal  busi- 
ness, and,  if  he  quit  the  business,  he  still 
owed  them  the  |5,850.  The  illegal  business 
is  not  of  the  essence  of  the  contract;  and 
the  fact  tbat  be  agreed  to  turn  over  to  Shir- 
ley &  Bro.  the  net  proceeds  of  the  business 
so  long  as  he  continued  It,  in  no  way  affected 
his  liability  for  the  debt  If  it  was  not  paid 
In  this  way. 
Judgment  affirmed. 


AUI/TMAN  &  TAYIX)R  MACHINERY  CO. 

T.  WALKER  et  al. 
(Conrt  of  Appeals  of  Kentucky.    JTan.  12,  1910.> 

1.  Fbaudulknt  Convetancks  (i  271*)— Ac- 
tions—Bubden  o»  Pboop. 

In  an  action  to  set  aside  a  conTeyance  as 
in  fraud  of  creditors,  the  burden  was  upon  plain- 
tiff to  show  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {  796;  Dec.  Dig.  ( 
271.*] 

2.  BILLS  AND  Notes  (§  519*)— Extent  or  Lia- 
BuiTT— StrmciEMCT  or  Evidenoh— Tkbms 
or  Contract. 

In  an  action  on  two  notes  given  for  ma- 
chinery, in  which  defendant  claimed  a  credit 
for  an  attachment  to  the  machinery  not  fur- 
nished as  agreed,  evidence  held  to  show  that  the 
attadiment  was  not  to  be  Included  as  a  part  of 
the  machinery  sold. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  1802 ;  Dec.  Dig.  {  519.*] 

8.  Bnxa  AND  Notes  (|  519*)— Extent  or  Lia- 
BiLmr — STrFFiciENCT  or  evidence. 

In  an  action  on  two  notes  eiven  with  two- 
others  for  a  threshing  machine  wnich  was  resold 
and  returned  to  plaintiff,  upon  defendant's  in- 
ability to  meet  the  notes,  under  an  agreement  by 
which  plaintiff  gave  defendant  $1,000  worth  of 
the  purchase-money  notes,  evidence  held  to  estab- 
lidi  plaintifTs  claim  that  by  the  agreement  the 
third  note  was  left  iiartly  unpaid  and  the  fourth 
wholly  so,  after  all  proper  credits  were  allowed 
and  their  notes  returned  to  defendants  as  agreed. 
[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  1802;    Dec.  Dig.  |  510. •] 

4.  ColfPBOUIBE  AND  SeTTLEUENT  ({  17*)  — 
OONCtUBlVENKSS. 

Where,  when  the  parties  executed  a  contract 
by  which  the  madiine  sold  was  returned  to  the 
seller  upon  return  to  the  buyer  of  a  part  of  the 
purchase-money  notes,  the  buyer  did  not  then 
claim  for  credits  for  an  attachment  of  the  ma- 
chine not  received  or  claim  credit  for  a  certain 
amount  as  paid  thereon,-  the  settlement  contract 
would  exclude  a  claim  for  such  credits  in  an 
action  by  the  seller  on  the  notes  not  discharged 
by  the  settlement 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  H  66-74;  Dec.  Dig. 
{  17.*] 

5.  Bills  and  Notes  (§  527*)— Payment— Sur- 
nciENCT  or  Evidence. 

In  an  action  on  two  notes  given  with  two 
others  for  a  threshing  machine  which  was  resold 
and  returned  to  the  seller  upon  the  buyer's  in- 
ability to  meet  the  notes,  in  which  defendants 
claim  that  certain  credits  should  be  allowed  for 
payments  made,  evidence  held  to  show  that  only 
$175  was  paid  upon  the  notes  after  their  execu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  EHg.  {  1852;    Dec.  Dig.  {  627. *! 
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Appeal  from  C^cuit  Court,  McCracken 
County. 

"Not  to  be  officially  reported." 

Action  by  the  Aultman  &  Taylor  Ma- 
chinery Company  against  J.  W.  Walker  and 
another.  From  a  Judgment  for  partial  relief, 
plaintiff  appeals.  Reversed  as  to  two  defend- 
ants, and  Judgment  directed  as  stated  and 
affirmed  as  to  one  defendant 

Jos.  R.  Orogan,  for  appellant 

SEnri/B,  J.  Appelant  sued  In  the  court 
below  to  recover  of  appellees,  J.  W.  Walker 
and  W.  B.  Walker,  $665  and  Interest  alleged 
to  be  due  It  upon  two  notes,  and  to  set  aside 
a  deed  conveying  to  Z.  B.  Walker,  wife  of 
W.  EL  Walker,  a  house  and  lot  In  Paducah, 
upon  the  ground,  as  alleged,  that  It  was  pur- 
chased and  paid  for  by  the  husband  who 
caused  It  to  be  conveyed  to  the  wife  in 
fraud  of  his  creditors;  It  being  sought  to 
subject  the  house  and  lot  to  the  payment  of 
appellant's  debt.  Appellant  complains  that 
the  circuit  court  erred  In  only  giving  It  a 
personal  Judgment  for  $400  against  the  ap- 
pellees, J.  W.  and  W.  E.  Walker,  thereby 
causing  It  a  loss  of  $265  and  Interest,  and 
in  refusing  to  declare  fraudulent  the  deed 
to  Mrs.  Walker,  or  subject  the  real  prop- 
erty to  the  payment  of  Its  debt;  hence  this 
appeal. 

We  gather  from  the  record  that  on  July  19, 
1893,  appellant  sold  and  delivered  to  the  ap- 
pellees, J.  W.  and  W.  E.  Walker,  a  steam 
wheat  thresher,  separator,  engine,  and  other 
machinery  and  paraphernalia  belonging  there- 
to, at  the  price  of  $1,440,  for  which  appellees 
executed  to  appellant  their  four  promissory 
notes  of  $360  each,  all  of  date  July  19,  1893, 
and  due  October  1,  1893,  October  1,  1894, 
October  1,  1895,  and  October  1,  1896,  re- 
spectively; and  all  bearing  Interest  from 
date.  The  payment  of  these  notes  was  at- 
tempted to  be  secured  by  a  mortgage  lien 
retained  upon  the  machinery  sold  appel- 
lees. Appellees  paid  on  the  first  of  the 
above  notes  July  30,  1894,  through  L.  P. 
Oakes,  of  Metropolis,  111.,  appellant's  attor- 
ney, $175,  which  Oakes  credited  upon  the 
note  and  remitted  to  appellant  Despair- 
ing of  being  able  to  pay  any  more  upon 
the  notes,  appellees,  after  three  wheat  sea- 
sons' use  of  the  machinery,  agreed  with  ap- 
pellant's agent  one  MllUken,  August  27,  1895, 
to  sell  and  return  it  to  appellant  in  consider- 
ation of  $1,000  to  be  i>ald  them  by  appellant 
in  the  notes  they  had  given  It  for  the  machin- 
ery. In  addition,  appellant  agreed  to  pay  ap- 
pellees $10,  by  way  of  a  credit  on  one  of 
their  notes,  to  deliver  the  machinery  on  the 
bank  of  the  Ohio  river  where  it  could  be  re- 
turned to  appellant  by  boat  The  contract 
referred  to  was  reduced  to  typewritten  form 
and  signed  by  the  parties,  and  shortly  there- 
after appellees  returned  the  machinery  to  ap- 
I>ellant  as  provided  by  the  contract  of  resale. 

It  is  the  contention  of  appellant  that  at 


the  time  this  contract  was  made  there  was 
but  one  credit  to  which  appellees  were  en- 
titled, and  that  this  credit,  $175,  bad  be«i 
duly  entered  upon  the  first  of  the  notes  re- 
ferred to;  that  the  first  second,  and  third 
notes,  were  then  credited  with  the  $1,000  it 
agreed  to  allow  appellees  for  the  retnmed 
machinery  and  with  the  $10  expense  of  de- 
livering same  upon  the  bank  of  the  river, 
which  credits  entirely  liquidated  the  first  two 
notes  and  left  a  credit  of  $384  to  be  entered 
on  the  third  note,  which  was  duly  placed 
thereon  as  of  August  27,  1895.  This  left  the 
third  note  partly  unsatlsfled  and  the  fourth 
and  last  note  wholly  unpaid,  and  these  are 
the  two  notes  upon  which  suit  was  brought 
in  this  case. 

Among  other  matters  of  defense  Interposed 
by  appellees'  answer  was  the  claim  that  un- 
der their  contract  for  the  purdiase  of  the 
machinery  and  as  parts  thereof,  they  were  to 
be  delivered  by  appellant  a  register  and  straw 
stacker;  the  cost  price  of  the  first  being 
$40,  and  of  the  last  $200,  but  that  appelant 
wholly  failed  to  deliver  them  either  of  these 
parts  of  the  machinery,  whereby  they  were 
damaged  $240,  for  which  amount  they  were 
entitled  to  a  credit  upon  the  notes  executed 
for  the  machinery.  That  in  addition  to  the 
$175  credited  upon  the  first  note,  they  paid 
appellant  the  further  sum  of  $200  wliich 
they  failed  to  credit  on  the  notes;  further- 
more, that  under  the  contract  of  August  27, 
1895,  for  the  return  of  the  machinery  by 
them  to  appellant  the  latt»  agreed  to  cancel 
and  surrender  to  them  all  four  of  the  notes 
which  appellees  had  executed  for  the  ma- 
chinery, by  which  means  the  $1,000  a^eed 
value  of  the  maohinery  at  that  time  was  to 
be  paid  them  by  aK)eUant 

The  answer  contains  the  admission  that 
the  first  two  ot  the  notes  referred  to  were 
surrendered  to  appellees  by  appellant  but 
avers  that  the  latter  wrongfully  retained 
and  has  never  returned  to  them  the  two  last 
notes,  which  are  the  ones  sued  on.  In  ad- 
dition to  the  matters  of  defense  referred  to, 
the  answer  traversed  the  av«:ments  of  the 
petition  as  to  the  alleged  fraud  in  the  con- 
veyance of  the  Paducah  house  and  lot  to 
Mrs.  Z.  B.  Walker.  Upon  the  issues  thus 
made  by  the  pleadings  the  parties  took  proof, 
and  upon  submission  of  the  case  Judgment 
was  rendered  by  the  court  as  in  the  begin- 
ning of  the  opinion  indicated.  As  to  the 
issue  with  respect  to  the  conveyance  to  Mrs. 
Walker,  it  Ui  suffldoit  to  say  that  the  circuit 
court  did  not  err  in  refusing  to  declare  it 
fraudulent  or  to  subject  the  property  to  the 
payment  of  appellants'  notes,  for  the  burden 
of  proof  was  upon  appellant  to  show  the  al- 
leged fraud  in  the  conveyance,  and  it  pro- 
duced no  evidence  to  establish  such  fraud. 
As  to  appellees'  contention  that  they  par- 
chased  with  the  thresher  and  other  machin- 
ery a  register  and  stacker,  we  have  carefully 
examined  the  proof  with  the  conclusion  that 
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the  contention  In  respect  to  the  stacker  is 
not  BDStalned.  The  contract  under  whldi 
the  purchase  of  the  machinery  was  made 
Is  In  writing  and  appears  in  the  record.  It 
shows  that  the  register  was  included  In  the 
sale  of  the  machinery  to  appellees,  but  that 
the  stacker  was  not  Neither  fraud  nor  mis- 
take la  alleged  In  the  execution  of  this  con- 
tract, and  appellant's  agent,  Mllllken,  who 
made  the  sale  to  appellees,  testified  that  a 
stacker  was  not  Included ;  besides,  we  find  In 
the  record  a  letter  from  appellees  to  ap- 
pellant, written  more  than  a  year  after  their 
purchase  of  the  machinery,  In  which  it  was 
In  substance  stated  that  appellees  wonid  de- 
sire before  the  beginning  of  another  wheat 
threshing  season  to  purchase  of  appellant 
a  stacker.  These  facts  conclusively  show 
that  the  stacker  was  not  contracted  for  with 
the  other  machinery.  As  appellees  did  not 
receive  the  register  and  its  cost  price  was 
$40,  they  would  have  been  in  position  to 
claim  a  credit  for  that  amount  upon  the 
notes  sned  on,  but  for  the  contract  of  August, 
1895,  by  which  they  returned  the  machinery 
to  appellant 

On  the  Issue  presented  as  to  the  contract 
of  August,  1895,  we  think  the  evidence  clear- 
ly sustains  appellant's  version  of  the  settle- 
ment then  mad&    Although  fraud  or  mistake 
hi  this  contract  is  alleged  by  the  answer, 
the  evidence  fails  to  sustain  either.     The 
writlDg  shows,  as  claimed  by  appellant,  that 
flie  $1,000  allowed  appellees  for  the  return 
of  the  machinery  was  to  be  paid  them  in 
their  own  notes,  and  that  this  was  done,  the 
$1,000  fully  satisfying  the  two  first  notes, 
and  giving  a  credit  on  the  third  note  for 
$384.    This  is  also  shown  by  the  testimony 
of  MiUlken,  and  the  further  fact  that  the  first 
two  notes  were  then  surrendered  to  appel- 
lees, which,  as  previously  stated,  they  do  not 
deny.    Moreover,  in  a  conversation  between 
one  of  the  appellees  and  appellant's  attorney, 
occariing  shortly  before  the  institution  of 
the  rait,  appellees'   Indebtedness  upon   the 
two  notes  sued  on  was  expressly  admitted, 
and  their  Inability  to  pay  them  then  stated. 
It  Is  also  evldrait  that  no  hardship  resulted 
to  appellees  from  the  contract  under  which 
ther  returned  to  appellant  the  machinery. 
The  $1,000  allowed  them  for  It  was  a  fair 
ralnation  in  view  of  their  having  had  the 
me  of  the  machinery  during  three  wheat 
threshing  seasons,  and  the  amount  for  which 
they  remained  In  appellant's  debt  after  the 
Ktam  of  the  machinery,  was  no  more  than 
tbef  should  have  been  charged  for  the  use 
they  made  of  it  during  the  three  seasons  re- 
temd  to.   The  contract  of  August,  1895,  also 
(oily  settled  all  questions  as  to  credits  to 
which  appellees  were  entitled,  then  or  prior 
tbeieta   They  then  made  no  claim  for  cred- 
it! on  account  of  not  having  received  the 
regliter  or  stacker,  nor  did  they  then  claim 
to  have  theretofore  paid  $200  to  appellant 


upon  the  notes  they  executed  for  the  machin- 
ery. In  other  words,  the  settlement  and  con-' 
tract  of  August  1895,  excluded  all  defenses 
now  interposed  by  appellees  as  to  the  stack- 
er, register,  or  the  alleged  credit  for  $200. 

We  may  further  say  that  the  proof  clearly 
shows  that  only  $175  was  paid  by  appellees 
upon  the  notes  after  their  execution.  This 
payment  they  admit  was  made  to  appellant's 
attorney,  Oakes,  to  whom  they  also  claim 
the  $200  was  paid.  Oakes  testified  that  $175 
was  the  only  payment  ever  made  him,  and 
this  was  ci«dited  upon  the  first  note  and 
sent  to  appellant  In  addition,  MiUlken  tes- 
tified that  at  the  time  of  the  settlement  of 
August,  1895,  appellees  admitted  that  the 
$175  credit  upon  the  first  note  was  the  only 
payment  they  had  made  to  appellant  upon 
the  machinery.  In  our  opinion  the  court 
should  have  given  appellant  Judgment  for 
the  amount  of  the  two  notes  sued  on,  with 
interest  from  the  date  of  each,  subject  to 
the  credit  amounting  to  $384  indorsed  upon 
one  of  them.  In  other  words  it  was  error 
to  allow  appellees  credit  for  the  $200  given 
by  the  Judgment,  whether  such  credit  was  on 
account  of  the  stacker  or  the  $200  alleged  to 
have  been  paid  by  them. 

Wherefore,  the  judgment  appealed  from  is 
reversed  as  to  the  appellees,  J.  W.  and  W.  B. 
Walker,  that  another  may  be  entered  against 
them  in  conformity  to  the  opinion,  and  af- 
firmed as  to  the  appellee,  Mrs.  Z.  B.  Walker. 


CONTINENTAL  OASUAI/TT  CO.  v.  FLEM- 
ING. 
(Court  of  Appeals  of  Kentucky.    Jan.  7,  1910.) 

INSUBANCE  (§  665*)— Indbknitt  Insubancb— 

liTABrLiTT— Evidence. 

In  an  action  on  an  indemnity  policy,  Btipn- 
latin^  for  a  minimum  liability  on  insured  losing 
his  life  from  fighting  or  from  injury  intention- 
ally inflicted  on  him  by  another,  evidence  held 
to  show  that  insured  was  intentionally  killed 
by  another  while  engaged  in  fighting,  precluding 
a  recovery  for  any  greater  sum  than  the  mini- 
mum  liability. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1719;  Dec  Dig.  f  665.*] 

Appeal  from  Circuit  Court  Kenton  County, 
Criminal,  Common  Law,  and  E}quity  Division. 

"Not  to  be  officially  reported." 

Action  by  Mary  Fleming  against  the  Con- 
tinental Casualty  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed, with  directions. 

Mantbn  Maverick,  Archer  &  Osier,  and 
Frank  M.  Tracy,  for  appellant  B.  F.  Orazi- 
ani,  for  appellee. 

CARBOLL,  J.  Thomas  R.  Fleming,  who 
had  a  policy  of  indemnity  in  the  appellant 
company,  died  from  the  effects  of  a  gunshot 
wound  Infiicted  by  a  man  named  MltchelL 
In  an  action  on  the  policy,  the  law  and  facts 
were  submitted  to  the  court,  and  a  judgment 
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entered  against  the  company  for  ^,300,  the 
full  amount  of  the  policy.  The  company  ad- 
mitted Ita  MabUlty  In  the  sum  of  $230,  and 
prosecutes  this  appeal  from  the  judgment 
against  it  in  excess  of  this  amount 

The  policy  among  other  things  stipulated 
that  if  the  life  of  the  Insured  was  lost  from 
"fighting,  rioting,  or  from  injury  intention- 
ally inflicted  upon  the  insured  by  himself  or 
another  i)er80n  •  •  •  then  in  all  such 
cases  •  •  •  the  limit  of  the  company's 
liability  shall  be  one-tenth  the  amount  which 
would  otherwise  be  payable  under  this  pol- 
icy." If  Fleming's  death  was  caused  by  fight- 
ing or  injuries  intentionally  Infilcted  upon 
him  by  another  person,  the  company's  liabil- 
ity is  limited  to  the  amount  It  oCTered  to  pay. 
On  the  other  hand,  if  his  death  did  not  re- 
sult from  fighting  or  injuries  Intentionally  in- 
flicted, the  Judgment  of  the  lower  court  is 
correct  There  is  no  law  question  presented 
in  the  .case,  and,  as  stated  by  counsel  for  ap- 
pellee, the  only  question  iuTOlved  is  whether 
or  not  the  Judgment  is  flagrantly  against  the 
evidence. 

The  facts  are  substantially  these :  Fleming 
was  a  locomotive  engineer  In  the  employment 
of  the  Cincinnati  Southern  Bailroad,  and 
about  1  o'clock  on  the  morning  of  April  16, 
1906,  was  engaged  In  assisting  to  take  a  train 
of  cars  from  Cincinnati  out  to  Erlanger. 
There  were  two  engines  attached  to  the  train, 
one  in  front  pulling,  and  the  one  operated  by 
Fleming  In  the  rear  of  the  train.  Next  to 
Fleming's  engine,  there  were  three  empty  pas- 
senger cars.  When  the  train  reached  a  trestle 
near  Ludlow,  It  was  running  very  slow,  and 
Fleming  got  out  of  bis  engine  and  run  by  the 
side  of  the  track  to  the  second  passenger  car 
for  the  purpose  of  consulting  a  brakeman  as 
to  how  the  cars  should  be  arranged  when 
they  reached  Erlanger.  After  getting  the  de- 
sired information  from  the  brakeman,  Flem- 
ing started  back  towards  his  engine,  and  the 
brakeman  testifies  that  about  a  minute  after 
Fleming  left  him  he  heard  several  shots  fired, 
raised  the  window  of  the  passenger  car  and 
looked  out,  and  as  he  did  so  he  saw  some  per- 
son running  past  the  car.  He  then  got  out 
of  the  car  and  went  back  to  the  engine  and 
asked  the  fireman  where  Fleming  was,  and 
the  fireman  replied  that  he  had  gone  to  see 
him.  He  then  looked  down  the  track  and 
saw  Fleming  lying  about  two  car  lengths 
from  the  engine  In  the  middle  of  the  track. 
He  went  to  him  and  found  him  in  a  dying 
condition  with  a  pistol  In  his  hand.  An  ex- 
amination of  the  pistol  showed  that  four  of 
the  chambers  were  empty.  He  testified  that 
Fleming  during  the  afternoon  had  fired  one 
shot  out  of  the  pistol  at  a  mark  in  Ludlow, 
but  that  he  did  not  know  when  the  other 
shots  were  fired,  nor  did  he  know  who  shot 
Fleming  or  why  he  was  shbt.  The  fireman  on 
Fleming's  engine  testifies  that  when  the  en- 
gine stopped,  or  was  moving  slowly,  on  the 
trestle,  Fleming  told  him  to  run  the  engine, 
that  be  was  going  to  ask  the  brakeman  how 


they  wanted  the  switching  done  at  Erlanger, 
and  he  left  the  engine  for  this  purpose;  that 
when  Fleming  came  back,  after  talking  to  the 
brakeman,  that  he  (the  fireman)  looked  out 
of  the  engine  and  heard  Fleming,  who  wa» 
standing  by  the  side  of  the  engine,  tell  a 
negro  standing  on  the  steps  of  the  tender 
that  "he  could  not  ride  there"  or  "with 
them,"  and  that  he  would  have  to  get  off. 
The  negro  got  off,  and  Fleming  asked  him 
where  he  was  going.  The  negro  said  he  wa» 
going  to  Knoxville,  and  Fleming  asked  him 
where  he  was  from,  and  he  said  "Cincin- 
nati" ;  that  he  heard  Fleming  say,  "Why,  yo» 
look  like  you  have  done  something,"  and  the- 
negro  said  he  hadn't;  and  about  that  time 
the  train  commenced  to  move,  and  Flem- 
ing told  tbe  fireman  to  go  ahead,  and  a  mo- 
ment or  two  afterwards  he  heard  four  or  five 
shots.  When  Fleming  told  him  to  go  ahead, 
he  was  standing  on  the  plank  walk  by  the 
side  of  the  trestle  three  or  four  feet  from  the- 
engine,  and  the  negro  was  standing  close  to 
him;  that  a  few  minutes  afterwards,  the 
brakeman  came  and  asked  where  Fleming 
was,  and  he  was  found  about  two  car  lengths 
from  tbe  engine.  He  heard  the  shooting  but 
did  not  know  who  did  It    He  also  stated  that 

he  heard  the  n^ro  call  Elemlng  a  d 

w s o —  a  b when  Fleming 

told  him  he  could  not  ride  on  the  train.  This 
was  all  the  evidence  in  chief  In  behalf  of  ap- 
pellee, plaintiff  below. 

Mitchell,  whose  deposition  was  taken  in  the 
penitentiary  at  Frankfort  where  he  was  serv- 
ing a  sentence  for  killing  Fleming,  said  that 
he  had  come  from  Cincinnati  to  Ludlow,  and 
was  trying  to  get  passage  on  a  train  going 
south,  and  walked  by  the  engine  in  wblcb 
Fleming  was.  He  then  said:  "The  engineer 
was  hanging  with  his  head  out  of  the  win- 
dow. I  said  'Howdy'  as  I  passed  by.  He 
said  'Howdy.'  I  went  on  about  two  car 
lengths.  He  says,  'Say,  Jack,  come  back 
here,  I  want  to  see  you.'  I  turned  and  went 
back  to  him.  When  I  went  back  to  him,  be 
got  down  between  the  tender  and  tbe  steps 
with  a  pistol  in  bis  band.  He  says  to  me, 
'Where  are  you  from?'  I  says,  'I  am  from 
Cincinnati.'  He  says,  'What  street?  I  says 
'Off  of  Sixth  and  Smith.'  He  says,  'Whose 
house?'  I  said,  'I  am  from  Eveline's  bouse 
if  you  want  to  know  that  He  says,  'What 
have  you  got  on  you?'  I  says,  'I  have  got 
nothing.'  He  says,  'I  know  you  is  got  some- 
thing.' And  he  said  to  his  fireman,  'Hold 
your  torch  over  here,'  and  the  fireman  held 
his  torch  over  bis  back  in  my  face.  He  says 
to  his  fireman,  'Gome  on,  lets  go  to  him,  and 
see  what  he  has  got'  He  Jumped  off  the 
train  and  held  a  pistol  in  my  face  and  said. 
Throw  up  your  bands  or  I'll  kill  you.'  I 
threw  np  my  hands,  and  he  commenced  reach- 
ing for  me.  I  whirled,  and  said  to  him,  'I 
ain't  got  anytiilng  on  me,'  and  I  ran  off  from 
him.  He  ran  after  me.  He  says,  'Halt!  Haltr 
or  I'll  kill  you,'  and  every  time  he  said, 
'Half  he  shot— In  all  three  times.     About 
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that  time  I  had  run  to  tbe  Bonth  end  of  fhe 
trestle,  and  I  said  to  myself,  'I  reckon  he  Is 
fotog  to  kill  me  sure  enough,  and  I  had  might 
«s  well  get  out  my  gun.'  I  pulled  my  gnn, 
«nd  I  flred  It  twice  over  my  shoulder."  He 
further  testtfled  that  after  the  shooting  he 
fled  and  was  arrested  in  Ohio  and  taken  back 
to  Covington  where  he  was  tried,  and  that  he 
was  leaving  Cincinnati  because  he  had  gotten 
into  some  trouble.  The  fireman,  In  rebuttal, 
«aM  that  the  convemation  and  remarks  testi- 
fied to  by  Mitchell  did  not  occur,  and  that  he 
did  not  hold  a  torch  over  his  face.  This  was 
all  the  evidence. 

Under  these  facts,  we  see  no  escape  from 
the  condoslon  that  Fleming  was  not  only  In- 
tentionally killed,  but  killed  while  he  was  en- 
gaged In  fighting.  The  uncontradicted  evi- 
dence Is  that  when  Mitchell  called  Fleming 
the  vile  q)lthet  testified  to  by  the  fireman,  he 
started  to  run,  and  that  Fleming  followed 
bim  and  shot  at  him  at  least  three  times. 
ABd  that  the  negro,  after  Fleming  was  shot, 
and  while  he  was  chasing  him,  fired  at  him 
over  his  shoulder,  killing  him.  Hutchcraft 
V.  Travelers'  Ins.  Co.,  87  Ky.  300,  8  S.  W.  570, 
10  Ky.  Law  Rep.  260,  12  Am.  St  Rep.  484; 
American  Accident  Co.  ▼.  Carson,  99  Ky.  441, 
36  8.  W.  109,  18  Ky.  Law  Rep.  308,  34  L.  R. 
A.  301,  59  Am.  St  Rep.  473. 

Wherefore  the  Judgment  is  reversed,  with 
directions  for  a  new  trial  In  conformity  with 
this  opinion. 


IMTEBr-SODTHBKN  MPB  IN&  CO..  T. 

BOYD. 

<Ooiirt  of  Appeals  of  Kentucky.    Jan.  19,  1910.) 

I  iBBtrBAHCE     (J    446*)  —  LlTK    INBURANCK  — 

Sdioidb  or  Insuskd— XiFrBOT. 
An  insoier  In  a  life  policy  stating  that 
<m  tbe  death  of  inanred  by  Belf-deatruction,  aane 
or  insane,  the  insurer  shall  be  liable  only  for 
the  return  of  the  premiuma  paid,  is  liable  for  the 
&ee  of  the  policy  where  inanred  at  the  time  he 
killed  hiffltidf  waa  so  insane  that  he  did  not- 
know  that  he  was  taking  his  life,  or  did  not 
faiow  that  the  act  he  waa  committing  would 
vnliabiy  lesnlt  ii\  death. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1159,  1160;   Dec.  Dig.  {  446.*] 

2,  iRsmtARCK  ({  065*)— Lm  Insurance— Sm- 

ana  or  Ik8Ubei>— Evidence. 
Evidence  Xeid  to  show  that  insured  in  a 
life  policy  kUed  himself  when  so  insane  that  he 
did  not  know  that  he  was  taking  his  life. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Kg.  {  1720;   Dec  Dig.  i  665.*] 

Appeal  from  Circuit  Court  Muhlenberg 
Connty. 

"Xot  to  be  officially  reported." 

Action  by  Nannie  T.  Boyd  against  the  In- 
teT'^Dthem  Idfe  Insurance  Company.  From 
a  Jiidgmait  for  plaintiff,  defendant  appeals. 
Affirmed. 

McOiotd,  Hinea  8c  Norman,  for  appellant 
f-  0.  Jonea  and  R.  Y.  Thomaa,  Jr.,  for  appel- 
lee 


CARROLL,  J.  This  action  was  brought  by 
the  appellee,  Nannie  T.  Boyd,  the  beneficiary, 
to  recover  of  the  appellant.  Insurance  com- 
pany, on  a  policy  Issued  by  the  appellant  com- 
pany on  the  life  of  Edgar  L.  Boyd,  husband 
of  appellee.  The  policy  contained  the  follow- 
ing dause:  "In  the  event  of  the  death  of 
the  insured  by  self-destruction,  whether  sane 
or  Insane,  within  one  year  after  the  Issuance 
of  this  policy,  and  until  the  full  second  an- 
nual premium  shall  have  been  paid  In  cash, 
the  liability  of  the  company  shall  be  only  for 
the  return  of  the  premiums  actually  paid 
thereon."  In  Its  answer  the  company  alleged 
that  Edgar  L.  Boyd  came  to  his  death  by 
self-destruction  within  12  months  from  the 
date  of  the  Issual  of  the  policy,  and  pleaded 
and  relied  upon  the  foregoing  clause  as  a  de- 
fense to  the  action.  A  trial  before  a  Jury  re- 
sulted in  a  verdict  for  the  appellee,  and  from 
the  Judgment  upon  that  verdict  this  appeal 
is  prosecuted. 

In  Mutual  Benefit  Life  Insurance  Co.  t. 
Daviess,  87  Ky.  641,  9  8.  W.  812,  10  Ky.  Law 
Rep.  577,  Manhattan  Life  Insurance  Co.  v. 
Beard,  112  Ky.  455,  66  S.  W.  35,  23  Ky.  Law 
Rep.  1747,  Masonic  Life  Association  v.  Pol- 
lard, 121  Ky.  349,  89  S.  W.  219,  28  Ky.  Law 
Rep.  301,  123  Am.  St  Rep.  198,  Metropolitan 
Life  Insurance  Co.  v,  Thomas,  106  S.  W. 
1175,  82  Ky.  Law  R^.  770,  and  Bankers' 
Fraternal  Union  v.  Donahue,  100  8.  W.  878, 
33  Ky.  Law  Rep.  196,  we  held,  notwithstand- 
ing a  clause  In  the  policy  like  the  one  in 
question,  that  If  the  Insured  at  the  time  he 
killed  himself  was  so  Insane  that  he  did  not 
Imow  that  he  was  taking  his  life,  or  that  tbe 
act  that  he  was  committing  would  probably 
result  in  his  death,  the  company  would  be 
liable.  So  that  whatever  may  be  the  rule 
In  other  Jurisdictions,  we  are  committed  to 
the  doctrine  laid  down  In  the  foregoing  cases, 
and  do  not  feel  disposed  to  depart  from  It 

The  court  instructed  the  Jury  that: 

"(1)  If  the  Jury  believe  from  the  evidence 
that  the  deceased,  Edgar  L.  Boyd,  took  his 
own  life  by  shooting  himself  with  a  pistol, 
they  will  find  for  the  defendant,  whether  the 
said  Edgar  L.  Boyd  was  sane  or  insane  at  tbe 
time,  unless  the  Jury  should  further  believe 
from  the  evidence  that  at  the  time  he  shot 
himself,  if  be  did  shoot  himself,  the  said 
Boyd  was  so  Insane  that  he  did  not  know 
that  he  was  taking  his  life,  and.  If  the  Jury 
believe  from  the  evidence  that  at  the  time  he 
shot  himself,  if  he  did  shoot  himself,  he  was 
so  insane  that  he  did  not  know  that  be  was 
taking  his  life,  then  and  in  that  event  the 
Jury  should  find  for  the  plaintiff  in  the  sum 
of  $1,000  with  Interest  from  the  19th  day  of 
April,  190a 

"(2)  Although  the  Jury  may  believe  from 
the  evidence  that  Edgar  L.  Boyd  was  insane 
at  the  time  he  shot  himself.  If  he  did  shoot 
himself,  yet  the  Jury  should  find  for  tbe  de- 
fendant, unless  they  should  believe  from  the 
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evidoice  that  at  the  time  he  did  so  he  was  so 
Insane  that  he  did  not  know  that  the  act  he 
was  conunltting  would  probably  resnlt  In  his 
death." 

In  view  of  the  foregoing  authorities,  coun- 
sel for  the  appellant  do  not  complain  tliat  the 
Instructions  are  not  correct,  but  do  insist 
that  the  appellant  was  entitled  to  a  peremp- 
tory instruction,  or  else  that  the  verdict  is 
so  flagrantly  against  the  evidence  that  it 
should  be  set  aside  and  a  new  trial  granted. 

Edgar  L.  Boyd  was  a  married  man  about 
31  years  old.  He  had  been  married  some 
three  years,  and  was  devoted  to  his  wife,  at 
all  times  until  a  few  weeks  before  his  death 
treating  her  with  the  greatest  consideration 
and  kindness.  He  owned  a  house  and  lot, 
had  some  money  in  the  bank,  and,  unless  his, 
suicide  la  put  upon  the  ground  that  his  men- 
tal condition  was  such  that  he  did  not  know 
the  nature  and  quality  of  his  act,  no  reason 
can  be  assigned  for  it  His  death  occurred 
on  Wednesday  morning,  and  on  the  Monday 
previous  he  went  from  his  home  In  Central 
City  to  Paducah,  returning  Tuesday.  On 
Tuesday  evening  be  learned  that  an  old  and 
intimate  friend  of  his  had  been  either  killed 
or  seriously  injured  in  a  mine  accident,  and 
this  information  caused  him  great  distress. 
Tuesday  night  he  was  restless,  only  sleeping 
a  few  hours,  and  seemed  worried;  and  on 
Wednesday  morning  was  nervous,  suffering 
with  a  severe  headache,  as  well  as  complain- 
ing of  pains  In  his  side,  and  seemed  unusually 
gloomy  and  despondent.  Shortly  after  break- 
fast his  wife  heard  a  pistol  shot  in  the  house, 
and  found  him  with  a  pistol  In  his  hand, 
which  she  took  away  from  him  and  put  in 
a  trunk,  locking  the  trunk.  About  an  hour 
afterwards  he  took  the  key  out  of  bis  wife's 
pocket,  and  went  out  in  the  hall  where  the 
trunk  was,  unlocked  it,  took  the  pistol  out, 
and  shot  himself  twice.  For  some  days  be- 
fore he  killed  himself  he  was  heard  to  say 
that  he  did  not  care  to  live  any  longer,  and 
would  rather  die  than  live,  and  acted  in  such 
a  curious  and  unusual  manner  and  did  such 
foolish  things  as  to  alarm  his  friends  and 
rtiatives,  although  they  did  not  anticipate 
that  he  would  take  his  life.  There  is  some 
evidence  that  he  occasionally  drank  to  ex- 
cess, although  It  does  not  appear  that  he  was 
drinking  at  the  time  he  took  his  life.  When 
he  went  to  Paducah  on  Monday,  he  left  with- 
out telling  his  wife  where  he  was  going,  or 
bidding  her  good-bye,  although  theretofore 
when  leaving  home  to  be  gone  any  length  of 
time  he  had  always  told  her  where  he  was 
going.  There  was  also  evidence  that  for  a 
few  days  before  he  shot  himself  he  was  cross 
and  irritable.  Upon  his  return  from  Padu- 
cah he  replied  to  a  relative  who  asked  him 
where  he  had  been  that  he  did  not  know 
where  he  had  been  or  what  be  had  done. 

All  these  facts  and  circumstances  and  oth- 
ers that  might  be  mentioned  were  sufficient 


to  warrant  the  Jury  in  condnding  that  at  the 
time  the  deceased  shot  himself  tliat  he  was 
laboring  under  such  unsoundness  of  mind 
that  he  did  not  know  what  he  was  doing.  It 
is  difficult  to  account  for  his  act  upon  any 
other  reasonable  hypothesi&  There  was  no 
reason  shown  by  the  evidence  why  he  sboold 
have  intentionally  killed  himself.  His  do- 
mestic relations  were  happy.  He  had  suffi- 
cient means  to  provide  for  the  wants  of  him- 
self and  wlfa  He  was  not  Involved  In  any 
financial  or  other  trouble  or  burdened  by 
cares  that  might  induce  a  man  to  commit 
suicide  for  the  purpose  of  obtaining  relief. 
Situated  and  surrounded  as  Boyd  was,  he 
had  every  cause  to  desire  to  live,  and  none  to 
desire  to  die.  Of 'Course,  in  cases  like  this, 
no  human  tribunal  can  tell  the  secret  influ- 
ences operating  upon  the  mind  of  a  person 
who  takes  his  life,  or  the  motive  that  may 
prompt  him  to  do  so  awful  a  thing.  All  that 
we  can  do  is  to  inquire  into  his  surroundings, 
his  condition,  his  personal  relations,  his  do- 
mestic affairs,  his  liablts,  his  traits  of  charac- 
ter, and  from  these  make  up  our  minds  the 
best  we  can  whether  the  suicidal  act  was  in- 
tentional or  the  result  of  a  state  of  mind  that 
deprived  the  person  of  the  power  of  under- 
standing the  nature  and  quality  of  his  act. 

Although  there  is  some  evidence  conduc- 
ing to  show  that  Boyd  understandlngly  and 
intentionally  took  his  life,  we  think  the 
weight  of  the  evidence  is  that  he  did  not 
know  what  he  was  doing. 

Wherefore  the  judgment  of  the  lower  court 
must  be  affirmed. 


EMJS  ▼.  WESTERN  NAT.  BANK  et  al. 
WESTERN   NAT.   BANE  ▼.   I/>UISVILLB 

TRUST  00.  et  al^ 
(Court  of  Appeals  of  Kentucky.    Jan.  19,  lOlOi) 

1.  Banks  and  Banking  (I  138*)— PA.TifEi(T 
or  Check  Ixpbopeblt  Sionkd — Iiabiutt 
or  Bank. 

A  bank  which  had  agreed  with  an  insnrance 
company,  having  a  deposit  with  it,  that  the  com- 
pany's checks  should  be  honored  only  when 
signed  by  its  president,  and  counteraicned  by 
another  officer,  as  required  by  its  by-lawa,  to 
the  knowledge  of  the  bank,  having  attempted 
to  pay  to  Itself  money  from  the  deposit  on 
a  check  signed  only  by  the  company's  presi- 
dent, was  liable  to  the  company's  receiver  there- 
for; and  was  not  entitled  to  retain  it  not- 
withstanding the  check  was  Improperiy  drawn, 
on  the  theory  that  it  was  used  to  iwy  a  debt 
for  which  the  company  was  liable;  it  being 
used  to  pay  a  note  ^ven  to  the  bank,  not  by  the 
company,  but  by  bidividoal  promoters  thereof, 
for  a  loan  which  they  turned  over  to  the  com^ 
pany,  to  enable  it  to  comply  with  the  law  re- 
quiring it  to  have  a  certain  amoant  of  cash  on 
hand,  over  and  above  any  liability,  before  It 
could  do  business. 

[Bd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  |  308;    Dec.  Dig.  i  138.*] 

2.  Costs  (S  98*)-^AixowAWcaB. 

Where  the  receiver  of  a  company,  the  offi- 
cers of  which  had  abandoned  it  entirely  to  him, 
refused  to  sue  a  txmk  on  a  claim  the  company 
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bad  acainst  it,  and  a  creditor  of  the  oompany 
brought  the  action  In  behalf  Of  all  its  credit- 
ore,  and  afterwards  the  receiver  was  made  plain- 
tiff, and  the  name  of  the  creditor  was  stncken 
from  the  petition  as  a  par^  plalntilf,  it  was 
error  in  doing  ao  to  award  costs  against  him, 
judgment  haying  finally  lieen  rendered  against 
the  bank;  and  the  creditor  having  under  the 
circomstancea  had  a  right  to  sue. 

[Ed.  Note.— For  other  cases,  see  Goats,  Gent. 
Dig.  I  370;  Dec.  Dig.  i  93.*] 

Appeals  from  Olrcnlt'  Gonrt,  Jefferaon 
Connty,  Qiancery  Branch,  First  Dlvlaion. 

To  be  ofiSdally  reported." 

Action  by  Hugh  Ellis,  and  the  LoalsTllle 
Tmst  Company,  receiver  of  the  People's  Life 
&  Acddent  Insurance  Company,  against  the 
WestMTi  National  Bank,  now  Continental 
National  Bank,  ^rom  a  judgment  against 
the  bank,  It  appeals;  and  from  an  order 
striking  from  the  petition  the  name  of  ESlis 
as  plaintiff,  and  awarding  costs  against 
him,  he  brings  a  cross-appeal.    AflBrmed. 

Thnm  &  Roy,  for  plaintiffs.  Flexner  & 
Campbell  and  Robert  O.  Gordon,  for  defend- 
ant. 

LASSINO,  J.  On  Angnst  U,  1905,  the 
Peoide's  Life  &  Accident  Insurance  Com- 
pany was  organized,  and  began  writing  In- 
surance on  the  assessment  plan.  It  did  not 
pneptr,  and  in  a  short  time  after  Its  or- 
ganization was  placed  In  the  hands  of  the 
Louisville  Tmst  C(»npany  and  one  Megrew 
as  receivers.  Megrew  died,  and  the  Loois- 
vUle  Trust  Company  continued  to  act  as 
receiver.  During  Its  existence,  two  death 
datatts  were  presented  against  It,  for  $1,000 
and  fl400  respectively;  and  In  addition  to 
these  dalms  It  owed  debts  amounting  In  the 
aggregate  to  a  sum  largely  in  excess  of  Its  to- 
tal assets.  All  of  Its  available  assets  were 
eonv»ted  into  cash  and  distributed  among 
the  creditors,  and,  after  this  had  been  done, 
there  were  remaining  due  and  tmpald  debts 
tmountbig  to  something  like  $8,000.  After 
said  company  went  Into  the  hands  of  the 
receiver.  Its  officers  and  directors  ceased  to 
take  any  Interest  In  its  business,  and.  In  fact, 
abandoned  It  entirely  to  the  receiver. 

Among  the  assets  which  were  alleged  to 
belong  to  the  company  was  an  open  account 
in  the  Western  National  Bank,  yrhlcb  claim- 
ed to  owe  the  company  a  balance  of  $1.29. 
Hugh  Ellis,  a  creditor  of  the  Insolvent  In- 
snrance  oomimny,  insisted  that  this  showing 
on  the  part  of  the  bank  did  not  r^res^it 
the  true  balance  which  It  owed  to  the  In- 
ninnce  company,  bnt  that,  as  a  matter  of 
fact,  said  company  had  on  deposit  In  said 
bank  the  sam  of  $1,001.28;  that,  althongb 
the  president  of  the  Insorance  compfiny  bad 
attempted  to  withdraw  $1,000  of  its  funds 
from  said  bank  and  pay  off  and  satisfy  a 
note  for  $1,000,  which  had  been  executed  to 
said  bank  by  Beed  and  Brannon,  two  of  the 
promoters  of  said  Insurance  company,  the 


check  under  which  this  fund  was  attempted 
to  be  withdrawn  from  the  bank  was  not  prop- 
erly signed  and  countersigned  by  the  officers 
of  the  Insurance  company,  and  hence  the  In- 
surance company  was  not  properly  charge- 
able with  this  check.  He  demanded  of  the 
receiver  that  he  proceed  against  the  bank 
to  recover  this  $1,000,  for  the  benefit  of  the 
creditors  of  the  Insurance  company.  The 
receiver,  doubting  his  right  to  subject  this 
$1,000  to  the  debts  of  the  insurance  com- 
pany, declined  to  proceed  against  the  bank 
for  same.  Thereupon  said  Ellis  instituted  a 
suit  in  the  Jefferson  circuit  court,  wherein 
he  set  up  the  facts  and  asked  that  the  bank 
be  required  to  pay  this  money  to  the  cred- 
itors of  the  insurance  company,  and  asked 
that  he  be  permitted  to  sue  for  and  on  be- 
half of  all  such.  Some  of  the  larger  cred- 
itors and  the  receiver  were  made  parties  de- 
fendant to  this  suit.  The  receiver  answered, 
and,  without  pleading,  to  the  merits  of  the 
claim,  simply  stated  that  it  doubted  its  right 
to  proceed  and  bad  declined  for  this  reason. 
The  bank  answered,  and  not  only  denied  lia- 
bility, but  specially  challenged  plaintiff's 
right  to  sue.  Upon  the  Issue  thus  Joined 
proof  was  taken  and  the  cause  submitted  for 
Judgment. 

The  chancellor  held  that  the  claim  set 
up  and  asserted/ by  the  plaintiff  Ellis  was  one 
which  should  properly  have  been  asserted 
by  the  receiver,  and  the  parties  were  there- 
upon rearranged  by  proper  and  appropriate 
pleading,  and  the  Louisville  Trust  Company, 
receiver  of  the  People's  Life  &  Accident  In- 
surance Company,  was  made  a  party  plain- 
tiff, and  filed  a  supplemental  and  amended 
petition,  in  which*  it  set  out  practically  the 
same  state  of  facts  as  had  been  set  up  by  the 
plaintiff  in  his  petition  and  its  amendment, 
and  also  pleaded  that  the  name  of  the  de- 
fendant, the  Western  National  Bank,  had  by 
law  been  changed  to  the  Continental  Nation- 
al Bank,  and  asked  that  the  suit  proceed 
against  the  said  bank  in  its  changed  name. 
Thereupon  the  defendant  bank  moved  the 
court  to  enter  an  order  dismissing  absolutely 
the  petition  of  the  plaintiffs,  with  Judgment 
for  costs.  This  motion  was  overruled.  A 
motion  was  then  entered  by  said  bank  to 
strike  from  plaintiff's  iietltlon  the  name  of 
Hugh  Ellis  as  a  party  plaintiff,  and  this  mo- 
tion, over  the  objection  of  the  plaintiff  M- 
11s,  was  sustained,  and  his  name  was  strick- 
en from  the  petition  as  a  party  plaintiff.  Of 
this  action  the  plaintiff  EUUs  complains,  and 
from  the  court's  ruling  In  dismissing  the 
petition  as  to  him  and  giving  Judgment  for 
costs  against  him,  be  prosecutes  a  cross-ap- 
peal. Thereafter,  the  cause  proceeded  reg- 
ularly, and,  upon  full  consideration,  the 
chancellor  found  and  adjudged  that  the 
$1,000,  whldi  the  insurance  company  through 
its  president  had  attempted  to  pay  to  said 
bank  In  satisfaction  of  the  debt  above  refer- 
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red  to,  was  the  property  of  said  Insurance 
company,  and  the  check  by  which  It  was  at- 
tempted to  be  withdrawn  from  satd  bank 
was  not  the  che<±  of  said  insurance  company, 
by  reason  of  the  fact  that  it  had  not  l>een 
signed  by  the  proper  officers  of  the  company 
so  as  to  warrant  and  justify  the  bank  In 
paying  the  money  thereon.  From  this  find- 
ing and  Judgment  of  the  court,  the  bank  ap- 
peals. 

The  evidence  in  this  case  has  taken  quite 
a  wide  scope,  but  the  real  issue  is  a  com- 
paratively narrow  one,  being  confined  to  the 
question  as  to  whether  or  not  the  check  up- 
on which  the  bank  undertook  to  withdraw 
$1,000  from  the  account  of  said  insurance 
company  was  so  drawn  that  it  could  properly 
be  held  to  be  the  act  of  said  Insurance  com- 
pany. 

It  appears  from  the  record  that  in  order 
for  the  insurance  company  to  receive  the 
sanction  of  the  Insurance  department  to  com- 
mence business,  it  was  necessary  that  it  have 
on  hand  a  certain  amount  of  cash,  and,  as 
the  company  did  not  have  this  necessary 
amount  of  money,  an  arrangement  was  made 
with  the  bank  by  J.  V.  Heed  and  Stuart  E. 
Brannon,  two  of  the  promoters  of  said  com- 
pany, by  which  they  executed  their  Joint  note 
to  the  bank  for  $1,000,  the  net  proceeds  of 
which  was  placed  to  the  credit  of  the  in- 
surance company,  and  this  8\im,  supple- 
mented by  the  amount  of  the  discount,  made 
up  the  $1,000  which  the  president  of  the  in- 
surance company  attempted  to  pay  by  the 
check  out  of  which  this  litigation  grows. 
The  by-laws  of  the  insurance  company  pro- 
vide that  all  checks  on  the  deposit  of  said 
company  should  be  signed'  by  the  president 
and  countersigned  by  one  of  two  other  des- 
ignated officers.  The  bank  was  advised  of 
the  existence  of  this  by-law,  and,  in  fact,  had 
entered  into  an  agreement  with  the  Insurance 
company  that  the  checks  were  to  be  honored 
only  when  so  drawn,  signed,  and  counter- 
signed. Under  this  arrangement,  37  checks 
were  drawn  by  the  insurance  company  and 
honored  by  the  bank.  The  check  which  is 
the  subject  of  this  litigation  was  number 
88,  and  it  was  signed  by  the  president  of  the 
Insurance  company  alone,  and  was  made 
payable  to  the  bank  for  the  purpose  of  pay- 
ing off  and  satisfying  the  Reed  and  Brannon 
note.  When  presented  to  the  bank  it  was 
tionored,  and  the  note  was  paid.  At  the  time 
this  check  was  drawn,  the  other  officers  of 
the  insurance  company,  whose  duty  it  was  to 
'Countersign  it,  refused  to  do  so.  The  fact 
that  it  was  not  signed  and  countersigned  as 
all  the  other  checks  had  been  was  of  itself,  in 
the  absence  of  any  special  contract  and  ar- 
rangement In  regard  to  the  signing  of  these 
-checks,  sufficient  to  have  put  the  bank  upon 
notice  that  this  check  was  not  such  authority 
as  would  warrant  it  in  paying  out  the  funds 
of  the  insurance  company  thereon.  But  here 
we  have  a  positive  agreement  between  the 
bank  and  the  Insurance  company  that  the 


checks  were  only  to  be  honored  whm  signed 
by  the  president  and  countersigned  by  one  of 
the  other  officers  of  the  insurance  company, 
hence,  no  check  which  failed  to  measure  up 
to  these  requirements  as  to  the  signatures 
of  the  officers  of  the  Insurance  company  could 
bind  the  Insurance  company  or  protect  the 
bank  against  loss  if  paid  by  it. 

The  note  in  question  was  not  the  debt  of 
the  insurance  company.  It  is  true  tliat  cer- 
tain of  the  promoters  of  said  company  had 
borrowed  this  money  on  their  individual  in- 
dorsements for  the  company  to  enable  it  to 
begin  business,  but  the  name  of  the  insurance 
company  did  not  appear  upon  the  note  which 
was  executed  to  raise  this  money,  for  If  it 
had  it  would  have  left  the  company  in  no 
better  position  than  it  was  (toward  c<Mnply- 
ing  with  the  requirements  of  the  law)  be- 
fore the  note  was  executed,  for  the  law  re- 
quired that  It  have  so  much  cash  on  hand 
over  and  above  any  liability.  As  between 
the  insurance  company  and  the  bank,  the 
insurance  company  was  not  liable  for  the 
payment  of  this  debt,  and  the  suggestion 
that,  even  though  the  check  was  not  properly 
drawn,  the  bank  should  nevertheless  be  per- 
mitted to  retain  the  fund  because  It  had  been 
used  to  pay  the  debt  for  which  the  insurance 
company  was  liable,  has  no  application  here. 
The  bank  bad  contracted  with  the  insurance 
company  that  the  funds  of  the  latter  should 
be  withdrawn  from  the  former  only  npon 
checks  signed  and  countersigned  in  a  cer- 
tain particular  way.  The  check  in  question 
not  being  so  drawn,  the  bank  was  without 
authority  to  charge  the  account  of  the  in- 
surance company  therewith.  The  bank  vras 
no  more  authorised  to  charge  this  account 
with  this  $1,000  check,  signed  by  the  presi- 
dent of  the  Insurance  company  alone,  than  it 
would  have  been  to  charge  the  account  of  the 
insurance  company  with  the  checks  drawn  by 
the  president  thereof  in  Ills  Individnal  ca- 
pacity. And  when  it  paid  out  the  money  on 
this  unauthorized  dieck,  it  paid  out,  not  the 
money  of  the  Insurance  company,  but  money 
belonging  to  the  bank.  This  b^ng  true,  the 
chancellor  properly  held  that  it  was  answer- 
able to  the  receiver  for  the  boaeflt  of  the 
creditors  of  the  Insurance  company  for  the 
fuU  amount  thereof. 

An  attempt  Is  made  to  show  that  an  ar- 
rangement had  been  made  between  the  presi- 
dent of  the  bank  and  the  president  of  the 
Insurance  company  whereby  this  fund,  which 
had  been  so  borrowed  tor  the  benefit  of  the 
insurance  company,  was  to  remain  in  the 
bank  and  not  be  checked  out  for  any  other 
purpose  than  the  payment  of  the  Reed  note. 
If  such  an  arrangement  had  been  made  be- 
tween the  president  of  the  bank  and  the  pres- 
ident of  the  insurance  company,  it  would  not 
have  been  binding  ui>on  either,  and  such  an 
arrangement  would  certainly  not  be  upheld 
where  the  interests  of  creditors,  not  parties 
to  nor  acquainted  with  such  secret  arrange- 
ment, had  intervened.    But  a  consideration  of 
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this  question  la  obviated,  for  the  reason  that 
the  record  does  not  show  that  the  bank  erer 
entered  Into  such  an  arrangement  or  under- 
standing; bnt,  on  the  contrary.  It  shows 
that  at  the  time  snch  an  arrangement  Is  al- 
lesed  to  hare  been  made,  Smith  was  no 
l(niger  president  of  the  bank,  and  hence  In  no 
wise  qnallfled  or  competent  to  speak  for  or 
represent  It. 

On  plalntUTs  cross-appeal,  only  the  ques- 
tion of  his  costs  is  Involved,  for  the  judg- 
ment of  the  chancellor  subjecting  this  $1,000 
to  the  payment  of  the  debts  of  the  insurance 
company  secnred  to  him  the  full  relief  sought 
In  his  suit,  and  he  Is  now  complaining  of  the 
action  of  the  chancellor  in  striking  his  name 
from  the  petition,  upon  the  sole  ground  that 
It  (Objects  him  to  the  payment  of  costs,  when 
the  judgment  shows  that  It  was  upon  his 
Initiative  and  through  his  efforts  that  the  as- 
signed estate  had  been  benefited  to  the  ex- 
tent of  this  recovery.  It  Is-  clear  from  the 
pleadings  that  the  receiver  was  onwilUng  to 
proceed  against  the  bank  for  this  money,  and, 
had  It  not  been  for  the  plaintiffs  efTorts, 
nothing  on  this  account  would  have  been  re- 
covered for  the  creditors.  As  a  matter  of 
equity  and  right,  the  plaintiff  should  have 
been  given  judgment  for  his  costs,  either 
against  the  bank  or  the  receiver. 

A  suit  must  be  brought  in  the  name  of  the 
real  party  In  Interest.  Where  the  real  party 
in  Interest  refuses  to  proceed,  we  see  no 
reason  why  those  beneficially  Interested  may 
not  do  so.  The  owner  of  this  money  was  the 
insurance  company.  It  had  been  abandoned 
by  its  officers  and  directors,  and  Its  affairs 
were  under  the  Immediate  management  and 
control  of  an  officer  of  the  court.  This  officer 
was  refusing  to  attempt  to  collect  this  money. 
Its  refusal  would  have  resulted  In  a  loss  to 
the  creditors  of  the  Insurance  company,  the 
only  persons  who  were  In  fact  Interested  In 
its  recovery.  Under  such  circumstances  to 
bare  denied  to  a  creditor  the  right  to  sue  for 
it  would  have  been  to  defeat  the  ends  of  sub- 
stantial justice.  The  question  is  simplified 
when  viewed  from  another  standpoint  Sup- 
pose that,  when  the  plaintiff  demanded  of  the 
receiver  that  he  proceed  against  the  bank 
lor  this  fl,O0O,  and  the  receiver  had  de- 
clined to  do  so,  the  plaintiff  had  petitioned 
the  court  to  require  the  receiver  to  proceed 
against  the  bank  for  this  money?  Upon  con- 
sidering such  application,  either  in  the  shape 
of  a  motion  or  by  petition  for  mandamus, 
the  duncellor  would  have  directed  the  re- 
ceiver to  proceed,  and  wotild  certainly  not 
hare  dismissed  the  plaintiff  with  judgment 
(or  costs  against  him  for  having  made  the 
motion  or  instituted  the  suit  Strict  equity 
wonld  require,  in  snch  case,  that  any  costs 
incurred  be  borne  by  the  receiver,  if  not  by 
ttie  defendant  bank,  and  in  no  event  should 
the  plaintiff,  who  was  entirely  in  the  right  I 
be  made  to  pay  the  costs.    As  practically  all  I 


costs  made  by  the  plaintiff  up  to  the  time  of 
his  removal  from  the  suit  were  only  such  as 
would  have  been  made  by  the  receiver  had 
he  proceeded  alone,  the  judgment  In  favor  of 
the  receiver  for  the  costs  of  the  suit  satisfies 
all  of  the  costs,  except  such  as  were  made  In 
an  effort  to  have  the  suit  dismissed  as  to 
the  plaintiff,  or  his  name  stricken  from  the 
record  as  a  party  plaintiff,  and  as  this  cost 
was  made  by  the  defendant  bank,  or  on  Its 
motion,  it  is  proper  that  It  should  be  made 
to  pay  same.  It  Is  not  necessary  to  reverse 
the  case  on  plaintiff's  cross-appeal  in  order 
that  this  may  be  done,  but  the  diancellor 
will  direct  the  clerk  to  tax  all  costs  In  this 
litigation  against  the  defendant  bank. 

Judgment   affirmed   on   the  original   and 
cross-appeals. 


CITY  OF  RICHMOND  r.  GENTRY. 
(CSouit  «(  Appeals  of  Kentucky.    Jan.  6,  1910.) 

1.  Waters  and  Wateb  Coubses  (J  178*)— 
FtooDiNo  Lands— Obstruction  of  Wateb 
Course— Measure  of  Dakaoes. 

Where  an  obstruction  causing  recurring 
overflows  of  land  is  of  a  temporary  character, 
the  measure  of  damages  is  the  diminution  In 
the  value  of  the  land  for  use,  or  its  rental  val- 
ue, and  not  the  diminution  in  its  salable  value. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  255;  Dec.  Dig.  I 
178;*   Damages,  Cent  Dig.  §§  27ft%,  282.] 

2.  Waters  and  Water  Courses  (f  178*)— 
Flooding  Lands— Obstruction  of  Wateb 
Course  —  Natubk  of  Obstbuotion— Dam- 
ages. 

Where  the  obstruction  causing  the  over- 
flow of  land  is  of  a  permanent  character,  all 
damages  to  such  land,  past,  present,  and  con- 
tingent, must  be  recovered  in  one  action. 

[EJd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  253;  Dec.  Dig.  i 
178;*    Damages,  Cent  Dig.  §§  276%,  282.] 

3.  Waters  and  Water  Courses  (|  176*)— 
Flooding  Lands— Obstruction  of  Wateb 
Course— When  Action  Aocbues. 

Where  the  obstruction  causing  the  overflow 
of  land  is  permanent  In  nature,  the  cause  of 
action  for  damages  accrues  when  the  structure 
is  completed,  or  when  the  injury  to  the  property 
is  first  occasioned. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dea  Dig.  §  176.*] 

4.  Waters  and  Wateb  Courses  (|  176*)— 
Flooding  Lands — Obstruction  of  Wateb 
Course— Who  Entitled  to  Sue. 

Where  the  obetniction  causing  land  to  be 
overflowed,  is  permanent  in  character  so  that 
the  damages  are  in  gross,  and  there  can  be  but 
one  recovery,  such  damages  are  recoverable  by 
the  theit  owner  of  the  land,  and  not  by  a  suc- 
cessor in  title. 

_[E2d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  2^ ;  Dec.  Dig.  i 
176.*] 

5.  Waters  and  Water  Courses  (8  178*)— 
Flooding  Lands— Obstruction  of  Wateb 
Course  —  Character  op  OgsTBUonoN  — 
"Permanent  Struotubb." 

As  affecting  the  damages  to  be  recovered 
for  overflowing  land  by  a  structure  obstructing 
a  water  course,  when  It  would  cost  as  much 
to  alter  the  structure  causing  the  obstruction, 
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aa  to  build  it  in  tlie  first  instance,  and  it  is  of 
a  durable  character,  evidently  intended  to  last 
indefinitely,  it  may  be  regarded  aa  "permanent." 
[E3d.  Note.— For  other  cases,  see  Waters  and 
Water  Oourses,  Oent  Dig.  i  256;   Dec.  Dig.  i 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5313.] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  Alartln  Oentry  against  the  city 
of  Richmond  for  damages  from  flooding  plaln- 
tUTa  lanij.  Plaintiff  had  Judgment,  and  de- 
fendant appeals.    Reversed. 

T.  H.  Collins,  for  appellant  Stella  M.Tem- 
pleman  and  3.  Tevis  Cobb,  for  appellee. 

O'RBAR,  J.  Appellee  acquired  a  lot  In  the 
dty  of  Richmond  about  four  years  ago.  The 
surface  of  the  adjacent  territory  Is  such  that 
its  natural  drainage  is  through  a.  branch 
which  traverses  this  property.  The  branch 
at  that  point  has  been  walled  up  and  covered 
over  80  as  to  make  it  a  kind  of  a  sewer.  Just 
below  the  property  the  branch  crosses  First 
street.  The  city  some  years  ago  graded  and, 
improved  this  street  A  33-lnch  sewer  was 
laid  und»  the  street  to  accommodate  the 
flow  of  water  from  the  brandt.  The  city  had 
also  built  other  sewers  which  conducted  sur- 
face water  from  other  sections,  Into  this 
branch  above  apitellee's  lot  aagmentlng  the 
quantity  of  water  passing  through  the  sewer. 
This  additional  water  would  otherwise  have 
passed  off  naturally  in  other  directions.  The 
conditions  mentioned  have  existed  for  a  time 
preceding  appellee's  purchase  of  his  lot  The 
sewer  under  First  street  is'  not  large  enough 
to  carry  off  readily  all  the  water  cansed  to 
pass  through  it  during  heavy  rains,  and  In 
consequence  it  overflows  some  of  the  adjoin- 
ing lands,  including  appellee's  lot.  This  suit 
was  brought  by  appellee  against  the  dty  to 
recover  damages  for  Injury  done  to  his  lot 
by  the  conditions  named.  It  was  also  charged 
that'tlie  sewerage  produced  foul  odors,  great- 
ly inconvenienced  the  plaintiff,  and  detracted 
tiom  the  value  of  his  lot. 

The  court  submitted  the  Issue  to  the  Jury, 
and  flxed  the  measure  of  damages  as  the  de- 
predation in  salable  value  of  the  lot  caused 
by  the  recurring  overflows.  The  instructions 
giv^i  the  Jury  by  the  trial  court  were  errone- 
ous. If  the  structure — that  is,  the  sewer  un- 
der First  street — had  been  of  a  temporary 
character,  the  measure  of  damages  would 
have  been  not  the  difference  In  the  salable 
value  of  the  property  Injured  thereby,  but  the 
diminution  of  the  value  of  the  use  or  rental 
value  of  the  property.  Pickerill  v.  City  of 
Louisville,  125  Ky.  213,  100  S.  W.  873,  30  Ky. 
Law  Rep.  1239 ;  City  of  MadlsonvlUe  v.  Hard- 
man,  92  S.  W.  930,  29  Ky.  Law  Rep.  253; 
Hughes  V.  General  Electric,  etc.,  Co.,  107  Kj. 
485,  54  S.  W.  723,  21  Ky.  Law  Rep.  1202 ;  E. 


L.  &  B.  S.  R.  R.  Co.  T.  Combs,  10  Boab.  382, 
19  Am.  Rep.  67.  Whether  an  obstruction 
constltnting  a  nuisance  is  a  permanent  one, 
in  which  event  all  the  damages  to  a  particu- 
lar lot  resulting  from  it  must  be  recovered  in 
one  action,  or  temporary,  when  successiTe  ac- 
tions may  be  ihaintalned  to  recover  the  dam- 
ages, is  often  difficult  to  determine.  As  has 
been  repeatedly  held,  if  the  structure  la  per- 
manent not  only  most  all  damages,  past 
present  and  contingent  be  recovered  In  one 
action,  but  they  accrue  when  the  structure  la 
completed — or  at  least  when  the  first  Injury 
is  occasioned  to  the  property — and  are  recov- 
erable by  the  then  owner  of  the  lot  Hnirhes 
V.  General  Electric,  etc.,  Co.,  supra ;  K  &  N. 
R.  R.  Co.  T.  Lambert  110  S.  W.  305,  83  Ky. 
Law  Rep.  199.  It  is  deemed  a  taking  of  the 
property,  and  as  no  alteration  of  the  struc- 
ture is  practicable,  it  is  assumed  that  the 
condition  will  remain  unchanged.  The  law 
disfavors  a  multiplicity  of  suits.  It  encoura- 
ges the  settlement  of  controversies  In  the  sim- 
plest and  most  expeditions  manner,  consistent 
with  Justice.  It  would  be  an  unjust  burden 
to  allow  repeated  recoveries  for  injury  to 
property  which  in  the  nature  of  the  case  is 
liable  to  recur  frequently,  when  the  whole 
matter  could  as  well  be  settled  in  the  one  ac- 
tion. If,  however,  the  strudure  is  one  which 
can  be  removed,  or  remodeled  so  as  to  obviate 
a  recurrence  of  the  damage,  then  it  Is  better 
to  allow  a  recovery  for  only  so  much  of  the 
damage  as  had  occurred  up  to  the  time  of 
the  trial.  For  the  parties  thereafter  could, 
and  might  remove  the  objectionable  feature. 
In  such  event  it  would  be  unjust  to  allow  a 
recovery  of  damages  in  excess  of  the  injury 
already  sustained,  as  future  damages  might 
not  ensue. 

Obviously,  if  the  structure  is  permanent 
and  the  damages  recoverable  in  one  gross 
sum,  covering  all  time,  that  should  end  the 
matter.  To  allow  additional  recoveries  of 
the  same  nature  would  be  to  mulct  the  de- 
fendant a  number  of  times  for  the  same 
wrong,  and  compel  it  to  make  compensation 
repeatedly  for  one  taking  of  the  property.  It 
is  equally  dear  that  the  person  from  whom 
the  property  was  taken,  its  owner  at  the  time 
of  the  permanent  injury,  is  the  one  to  be 
compensated.  If  he  sells  the  property  subse- 
quently, be  sells  it  tn  Its  impaired  state.  The 
purchaser  buys  it  under  the  existing  condi- 
tions which  detract  from  Its  value,  and  fixes 
the  consideration  accordingly.  L.  &  N.  R.  R. 
Co.  V.  Lambert,  supra.  If  he  were  allowed 
then  to  recover  the  diminished  value  he 
would  get  something  he  had  not  bought  It 
Is  upon  these  considerations  that  is  rested 
the  rules  of  compensation  above  outlined. 
A  sewer  under  a  street  is  a  permanent  struc- 
ture, as  that  term  Is  used.  When  it  would 
cost  as  much  to  alter  a  structure  as  to  build 
it  in  the  first  Instance,  and  when  It  is  of  a 
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danble  duuracter,  eridently  Intended  to  lost 
iitdeflnltelT,  It  may  be  regarded  as  permanent 
If  tn  anderKTonnd  seiwer  la  not  a  pennanent 
itractnre,  then  there  are  non&  It  was  tadd 
to  be  10  In  Hadlaonvllle  v.  Hardman,  supra. 
It  foUowB  that  the  damage  dcxie  to  this  lot 
by  the  taOdlng  of  the  sewer  In  question  ac- 
aned  to  the  former  o^rner  of  the  lot,  and  was 
Oien  tecorerahle  t>y  him. 

Limitation  was  not  relied  on  by  the  city. 
Kw  was  It  necessary  that  the  city  should 
biTC  ideaded  ttie  statnte.  The  statute  may 
be  a  bar  to  a  cause  of  action.  But  when  the 
(KtB  dlsdoaed  show  that  the  plalntlfT  never 
bad  the  cause  of  action,  the  statnte  will  not 
tpfij.  The  damages  resulting  from  the  sew- 
enge  are  governed  by  the  same  rule  as  that 
applied  to  the  sewer.  They  all  arise  out  of 
the  Installation  of  tJie  system  by  the  city  be- 
fore appdlee  acquired  the  lot,  and  the  sit- 
uation was  as  permanent  as  It  Is  the  nature 
of  audi  things  to  be.  The  circuit  court  should 
bare  peremptorily  Instructed  the  Jury  to  find 
for  the  defendant  city. 

Berersed  and  remanded. 


April  and  the  let  day  of  August  and  ending 
on  September  1st,  held  not  so  high  as  to  be  pio- 
hibitlye. 

[Bd.  Note. — ^BV>r  other  cases,  see  Licenses, 
Cent  Dig.  |  15;   Dec.  Dig.  S  7.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"To  be  ofladally  reported." 

Action  by  Sagalowskl  &  Son  against  the 
City  of  Louisville.  Judgment  for  plaintiffs, 
and  defendant,  appeals.  Reversed  and  re- 
manded. 

Claytcm  B.  Blakey  and  Elmer  C.  Under- 
wood, for  appellant  Eugene  R.  Attklsson 
and  Alex  O.  Barrett,  for  appellees. 

CREAR,  J.  This  appeal  Involves  the  va- 
lidity of  an  ordinance  of  the  dty  of  Louis- 
ville, which  reads  as  follows:  "Every  Indi- 
vidual, firm  or  corporation  who  Intends  to 
commence,  after  the  first  day  of  September 
of  any  year,  the  business  of  selling  any  goods, 
wares  or  merchandise,  except  by  sample,  shall 
first  obtain  a  license  therefor  and  pay  In  ad- 
vance for  the  same  as  follows,  viz.:  If  said 
business  Is  commenced  after  the  first  day  of 
September,  and  before  the  second  of  Janu- 
ary, said  license  fee  shall  be  two  hundred  and 
fifty  dollars.  If  said  business  Is  commenced 
at  any  time  after  the  first  day  of  January 
and  before  the  first  day  of  May,  the  license 
fee  shall  be  one  hundred  dollars.  If  said 
business  is  commenced  at  any  time  between 
the  30th  day  of  April  and  the  first  day  of 
August,  said  license  fee  s^all  be  fifty  dollars. 
Each  license  Issued  under  this  section  shall 
entitle  the  licensee  to  conduct  or  carry  on 
said  business  until  the  first  day  of  the  next 
succeeding  September.  Each  agent  or  em- 
ployS  who  conducts  or  manages  said  business, 
or  assists  In  the  conducting  or  managing  said 
business  before  a  license  has  been  obtained 
therefor,  shall  be  guilty  of  a  violation  of 
this  ordinance,  and  shall  be  liable  to  the  pen- 
alty hereinafter  provided."  While  this  ordi- 
nance was  before  the  court  for  construction 
In  LonlsvUle  v.  Roberts  &  Krelger,  105  S.  W. 
431.  82  Ey.  Law  Rep.  182,  its  constitutional- 
ity on  the  ground  now  presented  seems  not  to 
have  been  raised  or  considered. 

It  will  be  observed  that  the  effect  as  well 
as  evident  purpose  of  the  ordinance  was  to 
ImxKMe  a  tax  on  those  Itinerant  merchants 
who  come  in  after  September  Ist — the  time 
of  assessing  such  property  for  state,  county, 
and  dty  taxes,  and  who  would  likely  leave 
before  the  next  assessing  period  came  around. 
The  suit  was  brought  by  ai^jellees  who  were 
merchants  opening  up  after  January  let  and 
before  Angnst  1st,  and  who  were  compelled  to 
pay  the  license  tax  imposed  by  the  ordinance 
or  suffer  prosecution  and  fine  In  the  police 
court,  seeking  to  recover  the  license  taxes 
paid.  A  general  demurrer  to  the  petition  fil- 
ed by  the  city  was  overruled. 

The  circuit  court  held  the  ordinance  to  be 
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et  al. 
(Orait  of  Appeals  of  Kentucky.    Jan.  20, 19ia) 
1.  Licenses    (|   7*)— CoNSTrrnnoNAUTT   of 

OaoiNAiroB— UmroKMrrr  or  Taxation. 
Const  i  171,  provides  that  all  taxes  shall 
be  Dnifonn  upon  all  property  subject  to  taxa- 
tioiL  Section  ISl  provides  that  the  Oeneial 
Awoibly  may  delegate  tlie  power  to  cities  to 
iaipose  lieeise  fees  on  occnpations.  K^.  St 
i  2960^  being  part  of  a  charter  of  cities  of 
d>e  fint  class,  provides  that  eadi  city  may  im- 
pose license  fees  on  occupations.  A  city  of  the 
fint  dass  by  ordinance  provided  that  every  per- 
No  or  coiporation  who  intends  to  commence 
the  business  of  selling  any  goods,  etc.,  except 
b.T  sample,  shall  first  obtain  a  license.  Held, 
that  the  ordinance  is  not  in  violation  of  Const. 
i  171,  as^  nnder  that  section  and  section  181, 
It  ia  competent  for  cities  to  select  the  oocnpa- 
tiona  on  whidi  to  lay  a  license  tax,  and  it  is 
Bot  esMntial  that  all  eallings  be  taxed  nnder 
the  lioeoae  system,  and  the  city  may  classify 
those  of  the  aune  occnpations  imposing  a  differ- 
ent license  tax  upon  eadi  class  if  the  classifi- 
catiMi  is  a  reasonable  one,  and  the  tax  imposed 
B  tbe  same  on  all  the  class ;  neither  is  it  es- 
Mtial  that  the  license  tax  shall  be  imiform 
with  the  property  tax,  the  license  tax  being  in 
addition  to  the  property  tax,  and  it  is  lawful 
to  impose  a  license  tax  on  merchandising  as  an 
occupation. 

(Bl  Note;— For   other  cases,    see   Licenses, 
Cent  Dig  H  &  »;   Dec.  Dig.  i  7.*] 

i.  UCINSES  ({  7*)— MUNICTPAI.  OBDIRANCES— 

VALiDrrr— Amount. 
Whether  a  license  tax  is  so  Ugh  as  to  be 
ptoUUtive  is  tested  by  considering  whether  the 
tax  bean  so  heavily  on  the  class  taxed  as  to 
pnbibit  the  occnpation,  and  an  ordinance  im- 
poaing  a  license  tax  on  merchandising  which 
fins  the  amoont  to  be  paid  for  one  year  at 
CSO  if  tbe  year  beg^  on  the  first  of  September, 
and  the  som  of  $100  for  the  time  between  the 
iR  of  Jsnnaiy  and  the  let  day  of  the  follow- 
iajt  September,  and  the  sum  of  $60  for  the  time 
betinnmg  at  any  time  between   the  80th   of 

*Fh  otkar  oaai  sm  same  topic  and  aactloa  NTTMBBR  In  Dae.  tc  Am.  Dlgt.  1M7  to  date,  ft  Reporter  ladezes 


Digitized  by  VjOOQIC 


340 


124  SOUTHWESTERN  BEPORTEB. 


(Ky. 


violative  of  the  Constitution  In  two  respects : 
One,  that  it  was  not  uniform  taxation ;  and 
the  other  that  the  tax  was  bo  exorhitant  as 
to  amount  to  confiscation. 

Resident  merchants  have  to  pay  a  city  as 
well  as  a  county  and  state  tax  upon  their 
stocks  of  merchandise  valued  as  of  the  Ist 
day  of  September  of  each  year.  The  city  rate 
alone  was  $1.80  on  the  $100  of  assessed  value. 
The  whole  tax  would  be  something  like  $2.50 
on  $100.  The  city's  contention 'Is  that  a  great 
many  people  would  open  up  a  business  as 
merchants  after  September  Ist  and  quit  it 
Just  before  September  1st  of  the  next  year  so 
as  to  escape  this  tax  of  $1.80  or  $2.50,  or 
whatever  It  might  be.  The  resident  mer- 
chants were  not  only  put  to  a  serious  disad- 
vantage in  the  competition  which  their  more 
favored  competitors  were  thus  enabled  to 
give,  but  the  city  was  defeated  In  the  collec- 
tion of  considerable  revenue  from  a  class  of 
merchants  who  played  at  hide-and-seek  with 
the  tax  assessors,  with  all  the  advantages  on 
the  side  of  the  dodgers. 

Appellees  assail  the  ordinance  upon  the 
ground  that  it  violates  the  uniformity  clause 
of  the  Constitution  (section  171,  Const),  in 
'  that  (1)  all  merchants  In  the  city  of  Louisville 
are  not  required  to  pay  a  license  tax;  (2) 
even  under  the  ordinance,  those  who  are  re- 
quired to  pay  a  license  tax  are  not  assessed 
upon  a  uniform  scale — e.  g.,  $250  a  year  for 
those  who  enter  after  September  1st  and  be- 
fore January  2d,  those  between  January  Ist 
and  May  Ist  $100,  and  those  between  April 
30th  and  August  let  $50,  is  not  proportioned 
as  to  time,  volume  of  business,  or  any  other 
reasonable  basis.  By  virtue  of  section  181  of 
the  Constitution  "•  •  •  the  General  As- 
sembly may  by  general  laws  »  •  •  dele- 
gate the  power  to  counties,  towns,  and  cities, 
and  other  municipal  corporations,  to  impose 
and  collect  license  fees  on  3tock  used  for 
breeding  purposes,  on  franchises,  trades,  occu- 
pations, and  professions."  The  sources  of 
revenue  of  cities  of  the  first  class  are  defined 
by  section  2980  of  the  Kentucky  <Statutes,  be- 
ing part  of  the  charter  of  cities  of  the  first 
class,  which  reads  as  follows:  "Each  city 
shall  raise  a  revenue  from  ad  valorem  taxes 
and  from  a  tax  based  on  income,  licenses,  and 
franchises,  •  •  •  and  may  impose  license 
fees  on  stock  used  for  breeding  purposes  and 
on  franchises,  trades,  occupations,  and  profes- 
sions." It  has  been  held,  construing  sections 
181  and  171  of  the  Constitution,  that  it  is 
comi>etent  for  the  municipalities  to  select  the 
trades,  callings,  or  occupations  which  they 
deem  proper  to  lay  a  license  tax  upon,  and 
that  It  Is  not  repugnant  to  the  nniformity 
clause  of  section  171  either  that  all  callings 
are  not  taxed  under  the  license  system,  or 
that  all  occupations  that  are  required  to  pay 
a  license  are  not  nrade  to  pay  the  same.  Ha- 
ger  V.  Walker,  128  Ky.  1,  107  S.  W.  254,  32 
Ky.  Law  Rep.  74a  15  L.  B.  A.  (X.  S.)  195; 
Brown-Foreman    Co.  v.  Commonwealth,   125 


Ky.  402,  101  S.  W.  321,  80  Ky.  Law  Rep.  793; 
LoulsvUIe  V.  Schnell,  114  S.  W.  742;  Carlisle 
V.  Hechinger,  108  Ky.  881,  46  S.  W.  358,  20 
Ky.  Law  Rep.  74. 

It  is  allowed  that  the  state  or  the  munici- 
pality may  classify  even  those  of  the  same 
occupations,  and  impose  a  different  license 
tax  upon  each  class.  All  that  is  required  is 
that  the  classification  shall  foe  a  natural  and 
reasonable  one,  and  that  the  tax  imposed 
shall  be  the  same  upon  all  of  the  dass.  Stra- 
ter  Bros.  v.  Commonwealth,  117  Ky.  004,  78  S. 
W.  871,  25  Ky.  Law  Rep.  1717.  It  Is  not 
necessary  that  a  license  or  occupation  tax 
shall  bear  the  relationship  of  uniformity  to 
property  tax  paid  upon  property.  The  Consti- 
tution does  not  contemplate  that  kind  of  uni- 
formity. The  two  phases  of  taxation  are 
wholly  different.  The  ad  valorem  system  is 
the  principal  plan  of  taxation  in  this  state. 
The  license  system  Is  cumulative,  and  In  ad- 
dition to  the  property  tax.  They  are  not  re- 
lated systems,  and  were  not  Intended  to  be 
measured  one  with  the  other.  In  the  classifi- 
cation of  callings  selected  as  the  subject  of 
license  tax,  the  only  limitations  in  the  Con- 
stitution are  that  there  shall  foe  an  equality 
of  the  burden  imposed  on  all  who  naturally  or 
reasonably  belong  to  the  class,  that  the  tax 
shall  not  be  confiscatory,  and  stiaU  be  imposed 
by  general  law  for  public  purposes.  Merchan- 
dising as  an  occupation  may  be  taxed  upon 
the  license  system.  But  it  does  not  follow 
that  all  merchants  must  pay  the  same  license 
fee,  or  that  all  merchants  must  be  included. 
They  may  be  separated  Into  grades  or  classes, 
regulated  by  any  reasonable  and  Just  consid- 
eration which  really  makes  of  them  separate 
classes.  Drygoods  merchants  might  be  form- 
ed into  one  class,  grocery  merchants  Into  an- 
other, druggists  into  another.  But  such  Is  not 
this  classification.  The  policy  was  primarily 
to  raise  revenue.  It  was  secondarily  to  raise 
it  from  a  class  of  property  holders  not  oth- 
erwise reached  by  the  taxing  process.  Those 
who  do  and  those  who  do  not  may  well  be 
regarded  as  separate  classes.  Those  who  i)ay 
taxes  upon  regular  assessments  are  a  natural- 
ly distinct  class  of  citizens  from  those  who, 
though  in  the  same'fouslness,  so  manAge  as  to 
beginning  and  continuing  it  as  to  be  out  of 
business  on  the  day  as  of  which  the  assess- 
ments are  made.  It  was  competent  for  the 
city  council  to  have  treated  them  as  two  dis- 
tinct classes,  though  engaged  in  similar  oc- 
cupations. It  was  also  competent  to  further 
divide  the  class  to  be  subjected  to  the  license 
tax  Into  classes,  as  was  done  Those  who  be- 
gin their  business  after  the  assessing  period 
but  in  time  to  get  the  benefit  of  the  profiitable 
holiday  trade  naturally  enjoy  a  privilege 
more  lucrative  than  do  those  who  come  in  lat- 
er; and  those  who  get  the  benefit  of  plying 
their  trades  during  the  midwinter  and  early 
spring  seasons  have  an  easily  perceived  ad- 
vantage over  those  who  come  in  at  the  end 
of  the  spring,  while  those  who  begin  In  Au* 
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fost  find  the  dull  Bummer  season,  Jnst  before 
I  aatiimn,  and  would  probaMy  be  on  hand  for 
I  assessment  the  1st  of  Septenrt)er.  The  dlvi- 
rioDS  of  the  classes  seem  logically  arranged, 
and  the  proportioning  of  the  tax  Just  The 
trgument  advanced  by  appellee  that  these 
Itinerant  merchants  are  thus  doubly  taxed, 
becaose  In  addition  to  the  license  tax  Imposed 
on  them  they  pay,  or  must  be  presumed  to 
have  paid,  on  their  property — that  Is,  the 
money  that  was  Invested  In  the  merchandise, 
and  which  was  on  hand  in  some  form  on  Sep- 
tember 1st — ^rests  on  a  purely  ideal  basis  of 
fact  It  is  well  known  that  but  a  small  per 
cent,  pr(*ably  not  over  1  per  cent,  of  money 
la  listed  for  taxation,  and  stocks,  bonds, 
notes,  and  similar  securities  but  little  more. 
Tbe  fact  is  notorious,  and  was  probably  in 
the  mind  of  the  council  when  formulating  the 
ordinance  under  consideration.  Visible  prop- 
erty pays  more  taxes  because  it  cannot  be  hid. 
Dodging  in  and  out  between  assessing  dates 
seems  one  of  the  ways  of  escaping  taxation. 
It  was  to  catch  that  class  that  the  ordinance 
was  drawn.  If  iperchance  some  unottendlng 
•  merchant  fall  within  the  class  temporarily, 
his  hardship  will  not  avail  the  horde  of  old 
offenders  who  would  continue  to  enjoy  with- 
out cost  what  others  provide.  Similar  stat- 
utes or  ordinances  have  been  upheld  in  states 
hartDg  similar  provisions  In  their  Constitu- 
tions to  ours.  State  of  Wyoming  v.  Willing- 
ham,  9  Wyo.  290,  62  Pac.  797,  62  L.  B.  A.  198, 
87  Am.  St  Rep.  948 ;  Des  Moines  v.  Bolton, 
12S  Iowa.  108,  102  N.  W.  104S.  In  this  state 
we  have  long  had  a  statute  imposing  a  license 
tax  on  peddlers — ^who  are  in  a  sense  itinerant 
merchants.  They  are  of  the  class  who  are 
"here  to-day  and  gone  to-morrow."  If  not 
made  to  pay  a  llceose  tax,  they  would  ply 
their  trades  in  competition  with  taxpaylng 
merchants,  reaping  where  they  bad  not  sown. 
The  constitutionality  of  the  statutes  taxing 
tbem  under  the  license  system  is  no  longer 
qoestioned.  Doofotless  the  tax  so  imposed  Is 
quite  disproportionate  to  the  ad  valorem  tax 
laid  on  resident  dealers  in  the  same  commod- 
iUesL 

Finally  it  Is  urged,  and  was  so  held  by  the 
diancellor  below,  that  tbe  tax  in  this  ordi- 
nance is  so  high  as  to  be  prohibitive.  Instan- 
ces might  be  cited,  could  easily  be  imagined, 
where  any  license  tax  of  enough  moment  to 
meet  the  requirements  of  its  enactment  bore 
so  heavily  on  certain  individuals  as  to  be 
sererdy  onerous,  perhain  oppressive.  Yet  no 
tax  nor  other  rule  is  to  be  tested  by  its  ex- 
ceptioDS  alon&  The  test  Is  whether  the  tax 
iiean  so  heavily  on  the  class,  not  isolated  and 
exceptional  Individuals,  as  to  prohibit  the 
occupation — as  to  !»  confiscatory.  There  is 
notUiig  appearing  In  this  record  that  such 
is  tbe  actual  effect  of  this  tax,  nor  does  It 
appear  to  ns  as  being  so. 


Judgment  reversed  and  remanded,  with  dii 
rectlons  to  sustain  the  demurrer  to  tbe  pe- 
tition. 


UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  V,  MILLER.  Judge. 
SAME  V.  DOUGLASS'  TRUSTEE. 
(Court  of  Appeals  of  Kentucky.    Jan.  19, 1910.) 
APPKAL  and  ElBBOB  (§  1207*)— Remani>— P«o- 

CEEDINGS   AITEB   REHAND. 

Where  the  court  on  appeal  decided  that  on 
the  death  of  testator's  wife  the  estate  passed 
In  fee  to  his  five  children,  one  of  whom  was 
a  defaulting  trustee,  thereby  enabling  his  sure- 
ty to  subject  In  part  payment  of  the  sum  paid 
as  surety  his  one-flfth  interest  in  tbe  estate, 
and  that  the  trustee  and  surety  were  chargeable 
with  a  specified  sum  in  addition  to  the  amount 
the  trial  court  had  required  them  to  pay,  a 
judgment  on  tbe  return  of  tbe  case,  which  re- 
cited that  the  successor  of  tbe  trustee  was  only 
entitled  to  recover  from  the  surety  four-fifths 
of  the  sum  previously  paid  and  four-fifths  of 
tbe  specified  sum,  and  which  left  open  for  fur- 
ther proceedings  the  right  of  tbe  surety  to  sub- 
ject any  other  part  of  tbe  interest  of  the  trus- 
tee in  the  estate,  conformed  to  the  decision  on 
appeal. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4606,  4699;  Dec.  Dig.  i 
1207.*] 

Appeals  from  Circuit  Court  J^erson 
County,  Chancery  Branch,  First  Division. 

"Not  to  be  oflBclally  reported." 

Mandamus  by  the  United  States  Fidelity  ft 
Guaranty  Company  against  Shackelford  Mill- 
er, Judge  of  the  Circuit  Court  to  compel  the 
rendition  of  a  judgment  in  accordance  with 
the  decision  of  the  court  on  appeal,  and  the 
United  States  Fidelity  &  Guaranty  Company 
appeals  from  a  judgment  entered  after  rever- 
sal in  an  action  between  it  and  George  L. 
Douglass'  trustee.  Petition  for  mandamus 
dismissed,  and  judgment  appealed  from  af- 
firmed. 

Thomas  W.  Bullitt  Bullitt  &  Bullitt,  and 
Wm.  W.  Gaunt  'or  appellant  Carter  &  Car- 
ter, Bodley  &  Baskln,  Dodd  &  Dodd,  and  H. 
H.  Nettleroth,  for  appellees. 


CARROLL,  J.  In  the  first-mentioned  case 
the  appellant  upon  petition  moved  this  court 
to  issue  a  writ  of  mandamus  agaiiuit  the 
Honorable  Shackelford  Miller,  Judge  of  the 
Jefferson  circuit  court  chancery  branchy 
First  division,  to  appear  and  show  cause  why 
he  refused  to  carry  into  effect  the  mandate 
of  this  court  in  the  cause  of  the  United  States 
Fidelity  &  Guaranty  Company  v.  Douglass' 
Trustee.  The  second  case  Is  an  appeal  from 
the  Jn<^;ment  entered  after  the  reversal  by 
the  same  chancellor  in  the  al>ove-mentioned 
case. 

It  will  thus  be  seen  that  the  only  question 
involved  is  whether  or  not  the  Judgment  en- 
tered upon  the  return  of  the  case  was  in  con- 
formity with  the  opinion  of  this  court  in 
United  States  Fidelity  &  Guaranty  Company 
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T.  Douglass'  Trustee,  120  S.  W.  328,  and  the 
mandate  Issued  thereon. 

An  examination  of  the  opinion  of  the  court 
will  disclose  that  only  two  questions  were  tn- 
Tolved  on  the  appeal  or  disposed  of  by  the 
court:  First,  whether  or  not  upon  the  death 
of  Mrs.  Carter  the  estate  passed  In  fee  to  her 
five  children;  and,  second,  whether  the  court 
erred  In  falling  to  charge  Lattlmore  D.  Car- 
ter, the  defaulting  trustee,  and  his  surety,  the 
guaranty  company,  with  $1,900.  Upon  the 
first  question  we  held  that  upon  the  death  of 
Mrs.  Carter  the  estate  did  pass  In  fee  to  her 
fire  children,  and  the  effect  of  this  ruling  was 
to  enable  the  guaranty  company  to  subject. 
In  part  payment  of  the  sum  It  had  been  re- 
quired as  surety  to  pay  for  him  as  trustee, 
the  one-flfth  Interest  of  Lattlmore  D.  Carter 
In  the  estate.  Upon  the  second  point  we  held 
that  the  trustee,  and  his  surety,  were  charge- 
able with  $1,900  In  addition  to  the  amount 
they  were  adjudged  to  pay  In  the  lower  court 
No  question  was  made  by  counsel  that  the 
court  erred  In  Its  judgment  fixing  the  amount 
of  the  defalcation  by  the  trustee.  Indeed,  on 
the  former  appeal  the  sole  effort  of  the  guar- 
anty company  was  directed  to  having  the 
Judgment  of  the  chancellor  that  the  estate 
did  not  pass  In  fee  to  the  children  upon  the 
death  of  Mrs.  Carter  reversed,  In  order  that 
it  might  subject  Lattlmore  D.  Garter's  Inter- 
est in  the  estate;  the  chancellor  having  ad- 
judged that  he  had  no  Interest  that  could  be 
subjected. 

devious  to  Its  former  appeal  it  had  paid 
over  to  Clarke,  as  the  successor  of  Garter, 
trustee,  under  orders  of  the  chancery  court, 
the  sum  of  $73,029.79,  the  amount  for  which 
It  was  held  liable  as  surety.  Upon  a  return 
of  the  case,  the  judgment  here  ai^ealed  from 
was  entered.  In  this  Judgment  It  Is  recited 
that  Clarke,  trustee,  was  only  entitled  to  re- 
cover from  the  guaranty  company  four-fifths 
of  the  sum  It  had  previously  paid,  and  In  ad- 
dition thereto  four-fifths  of  $1,900,  which  It 
was  also  held  responsible  for.  And,  as  the 
trustee  had  collected  from  It  the  whole  of 
the  defalcation,  he  was  directed  to  repay  to 
it  one-flfth  thereof,  and  this  he  at  once  did. 
And,  as  there  had  been  no  adjudication  of 
the  amount  of  Lattlmore  D.  Garter's  Interest 
In  the  estate  of  Qeorge  L.  Douglass,  or  adju- 
dication of  the  i^mount  that  the  guaranty 
company  was  entitled  to  recover  from  the  es- 
tate on  account  of  Lattlmore  D.  Garter's  In- 
terest in  it,  the  judgment  provided  that: 
"And  it  appearing  that  issues  have  not  yet 
been  joined  upon  said  amended  and  supple- 
mental answers,  counterclaims,  and  cross-pe- 
titions filed  herein  by  said  defendant,  the 
United  States  Fidelity  &  Guaranty  Company, 
and  that  It  would  be  premature  at  this  time 
to  attempt  herein  to  determine  the  amount  of 
the  interest  or  share  of  said  Lattlmore  D. 
Carter  in  said  total  shortage  or  In  the  estate 
of  George  ti.  Douglass,  deceased.  It  Is  there- 
fore ordered  that  this  cause  be  retained  for 
Much  further  proceedings  as  may  be  necea- 


sary  or  proper  to  determine  the  rights  of  an 
parties  arising  under  said  amended  and  sup- 
plemental answers,  counterclaims,  and  cross- 
petitions,  and  It  Is  further  expressly  provid- 
ed that  nothing  herein  contained  shall  preju- 
dice or  affect  the  rights  of  said  plaintiff  trns- 
tee  or  of  the  beneficiaries  under  said  will  of 
George  I^  Douglass,  deceased,  to  cliarse 
against  the  Interest  or  share  of  said  Eiatti- 
more  D.  Garter  In  said  estate  or  against  tbe 
sum  herein  ordered  repaid  unto  the  said  tha 
United  States  Fidelity  &  Guaranty  Company 
all  costs,  disbursements,  and  expenses  prc^>- 
erly  incurred  In  ascertaining,  establisblng, 
recovering,  and  settling  the  amount  of  said 
trustee's  shortage  or  defalcation,  and  also 
all  the  costs  and  expenses  of  admlnlBtration 
of  said  trust  and  the  settlements  thereof." 
In  other  words,  the  judgment  only  deterxDln- 
ed  that  the  guaranty  company  was  entitled 
to  be  repaid  one-flfth  of  Hie  amount  tliat  It 
had  paid  Into  court  under  the  former  Judg- 
ment, and  was  liable  for  the  further  sum  of 
four-fifths  of  $1,900.  Its  right  to  subject  any 
other  part  of  the  Interest  of  Lattlmore  IX 
Carter  In  the  estate  of  George  Ix  Douglass 
was  left  open  for  further  proceedings. 

On  behalf  of  the  appellant,  the  guaranty 
company,  the  argument  Is  now  made  that  tbe 
Judgment  does  not  conform  to  the  qplnlon  of 
this  court,  or  at  least  that  it  was  prema- 
turely entered.  And  it  is  insisted:  First, 
that  when  the  former  Judgment  was  set  aside 
as  directed  by  the  opinion,  there  should  bare 
been  no  new  judgment  entered  until  after  the 
amended  and  supplemental  answers,  counter^ 
dalms,  and  cross-petitions,  wliich  were  re- 
jected by  the  lower  court  In  the  first  Judg- 
ment, had  been  filed  and  the  case  stood  regu- 
larly for  hearing;  second,  that  it  -was 
entitled  to  an  opportunity  to  take  proof  to 
reduce^  if  it  could,  the  amount  of  the  defalca- 
tion; and,  third,  that  the  effect  of  the  opin- 
ion was  to  adjudge  that  the  powws  of  P.  N. 
'Clarke,  as  trustee  under  the  wIU,  and  his 
right  to  prosecute  the  action  against  the  de- 
faulting trustee  and  his  surety,  ceased  upon 
the  death  of  Mrs.  Carter,  and  therefore  upon 
the  return  of  the  case  the  action  should  bare 
been  prosecuted  In  the  name  of  the  children 
of  Mrs.  Garter  and  not  the  trustee. 

The  new  judgment,  or  the  one  now  appeal- 
ed from,  does  not  In  any  manner  whatever 
prejudice  the  rights  of  the  guaranty  company. 
The  amount  due  by  it  on  account  of  the  defal- 
cation was  determined  in  the  former  bearing 
of  the  case.  Indeed,  It  Is  not  now  seriously 
Insisted  that  any  mistake  was  made  in  find- 
ing against  It  the  amount  specified  in  the 
judgment  So  that  we  feel  safe  In  saying 
that  the  guaranty  company  was  not  preju- 
diced by  the  judgment  against  It  In  this  par- 
ticular. The  new  Judgment  placed  the  guar- 
anty company  precisely  in  the  same  condition 
as  If  it  had  only  been  required  to  pay  in  the 
first  place  four-fifths  of  the  amount  of  the 
defalcation  and  had  been  allowed  to  retain 
Lattlmore  D.  Carter's  share  in  it    Its  right 
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to  rabject  to  Its  daim  against  LatUmore  D. 
Carter  any  other  Interest  he  may  have  In  th« 
estate  Is  expressly  reserved  to  It  In  the  judg- 
ment Eren  If  It  might  be  said  that  entering 
the  new  judgment  was  technically  prema- 
ture, It  cannot  be  succeaafully  malntahied 
that  any  sabstantlal  right  of  the  guaranty 
company  was  prejudiced  thereby. 

The  opinion  did  not  in  terms  or  ^ect  ad- 
judge that  the  powers  of  Clarke  as  trustee 
tennlnated  at  once  upon  the  death  of  Mrs. 
carter.  Although  upon  her  death  the  trust 
oMted.  and  the  estate  passed  In  fee  Into  the 
possession  of  the  chUdren,  yet  Clarke's  trus- 
teeship would  continue  until  he  had  settled 
his  accounts  as  trustee.  Clearly  the  money 
hi  his  hands  collected  under  the  former  judg- 
ment from  the  guaranty  company  should  not 
be  paid  to  It  The  heirs  of  Mrs.  Carter,  ex- 
dTidhig  Lattlmore  D.  Carter,  are  enUtled  to 
It  When,  If  at  all.  It  Is  paid  to  them  by  the 
trustee.  Is  not  a  question  tbat  concerns  the 
piaranty  company.  It  Is  a  matter  between 
the  fotir  chUdrffli  of  Mrs.  Carter  and  Clarke. 
There  can  be  no  doubt  that  the  payment  to 
Clarfce  by  the  guaranty  company  of  the 
amomit  adjudged  against  It  was  a  complete 
acquittance  to  It  for  the  amount  paid.  Nei- 
ther the  children,  nor  any  other  person,  can 
require  It  to  again  pay  any  part  of  this  sum. 
The  dilldren  of  Mrs.  Carter  are  made  parUes 
defendant  to  Its  croee-petiaon  allowed  to  be 
ffled  by  the  judgment  and  so  In  the  subse- 
quent Utlgatlon  by  the  guaranty  company  to 
subject  the  Interest  of  Lattlmore  D.  Carter 
hi  the  estete  the  baiefldarles  of  the  fund  and 
the  parties  dIrecOy  Interested  In  the  estate 

will  be  before  the  court  and  can  assert  their 

ri^ts. 

In  our  opinion  the  Judgment  entered  by  the 
chancellor  conformed  to  the  opinion  of  this 
court  and  Its  mandate. 

Therefore  the  petition  for  a  mandamus  Is 
dismissed,  and  the  judgment  appealed  from 
Is  aflbmed. 


BAINS  et  aL  V.  GLOBE  BANK  &  TRUST 
00. 

nBST  NAT.  BANK  OF  PADUCAH  et  al. 
r.  BAINS  et  al. 

(OMTt  of  Appeals  of  Kentucky.    Jan.  20,  1910.) 

1  WiLU  (I  786*)— Mabbiid  Womkn— Bightb 

OF  Hubbard.  ,,     ^      .  . .. 

Under  the  statute  giving  the  wife  the  right 
to  dispose  of  her  property  by  wUl,  and  giving 
the  husband  the  rl^t  to  elect  to  take  under  the 
wilL  a  wife's  property,  not  suWect  to  the  hus- 
(mo's  eiedttoiB,  passes  under  her  will,  unless 
the  husband  elects  to  take  under  the  statute, 
and  the  husband's  creditors  may  not  compfaun 
o(  his  deetlon  to  take  under  the  will,  and  e<^ai- 
t]r  will  not  compel  him  to  exercise  his  election 
for  the  benefit  of  his  cteditors. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Wg.  i  2086;   Dec.  Dig.  J  788.*) 


2.  Life  Estates  (|  16*)— BwHAHOareHT  M 
Valub— Bight  of  Rocaikdisbher. 

The  enhancement  in  the  value  of  corporate 
stock  while  in  the  hands  of  the  life  tenant  under 
a  will  bequeathing  the  same  to  one  for  life, 
with  gift  over  to  others,  belongs  to  the  remolD- 
dermen. 

[Bd.  Note.— For  other  cases,  see  Life  Estates, 
Gent  Dig.  134;  Dec.  Dig.  1 15.*] 

Appeal  from  Circuit  Court,  McOradcen 
County. 

"To  be  officially  reported." 

Consolidated  actions  by  the  Globe  Bank  & 
Trust  Company  and  by  the  First  National 
Bank  of  Paducah  against  George  W.  Bain* 
and  others.  From  the  judgment  certain  ot 
the  defendants  appeal,  and  plaintiffs  fllo 
cross-appeal.  Judgment  on  cross-appeal  af- 
firmed, and  on  appeal  of  defendants  reversal 
and  remanded. 

D.  G.  Park,  for  First  Nat  Bank.  John  O. 
Miller,  W.  Mike  Oliver,  Hendrick  &  Corbet*, 
and  Wm.  MaAle,  for  heirs  and  devisees  ot 
Wllhelm.    Bradshaw  &  Bradshaw,  for  Bains 

HOBSON,  J.  The  Globe  Bank  &  Trust 
Company  brought  a  suit  In  the  McCracken 
circuit  court  to  enforce  the  collection  of  two 
notes  aggregating  the  sum  of  ^,811.35,  exe- 
cuted to  It  by  the  Register  Newspaper  Com- 
pany, with  James  E.  Wllhelm,  M.  B.  Beadles, 
and  Ella  B.  Wllhelm  as  sureties;  the  latter 
being  the  wife  of  James  E.  Wllhelm,  and 
Mrs.  Beadles  being  his  mother-in-law,  the  wi- 
dow of  William  B.  Beadles  who  died  In  Octo- 
ber, 1893.  Mrs.  Wllhelm  executed  no  mort- 
gage to  secure  the  notes,  and  they  were  there- 
fore unenforceable  against  her,  as  she  was 
only  a  surety  In  them.  Prior  to  the  death  of 
William  Beadles,  he  deeded  to  her  real  es- 
tate In  Paducah,  which  Is  now  very  valuable. 
She  died  on  April  4,  1908,  leaving  surviving 
her  her  husband  and  four  children.  She  and 
her  husband  were  married  In  1887,  and  had 
issue  bom  In  1889.  The  bank  Insisted  that  at 
her  death  her  husband  took  an  estate  by  the 
curtesy  in  this  land,  and  undertook  to  sub- 
ject It  to  Its  debt  She  left  a  will,  which  was 
duly  admitted  to  probate,  by  which  she  de- 
vised the  land  to  her  children,  giving  her 
husband  In  effect  a  home  there  with  them, 
and  devised  to  him  other  property.  Her  will 
was  duly  admitted  to  probate  and  was  not 
renounced  by  the  husband ;  on  the  contrary, 
he  accepted  his  provisions  and  took  under  It 
It  Is  Insisted  for  the  bank  that  In  so  doing 
he  practiced  a  fraud  upon  his  creditors,  and 
that,  notwithstanding  the  will  and  the  fact 
that  he  has  not  renounced  the  will,  he  stlU 
owns  a  life  estate  In  the  land  which  may  be 
subjected  to  Its  debt  The  circuit  court  so 
held,  and  the  devisees  of  Mrs.  Wllhelm  ap- 
peal. 

Under  the  law  In  force  before  the  adoption 
of  the  present  statutes,  a  married  woman 
might  be  empowered  by  a  decree  In  chancery 
to  dispose  of  her  property  by  will.    Mrs.  Sal- 
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lie  H.  Wills  was  so  empo-vrered,  and  made  a 
will  devlBlng  her  land  to  others.  Her  hus- 
band's creditors  interposed,  and  Insisted  that 
the  land  was  subject  to  their  debts.  The 
court,  rejecting  this,  In  Garner  v.  Wills,  02 
Ky.  388,  17  S.  W.  1024,  13  Ky.  Law  Rep.  727, 
said:  "The  power  conferred  upon  Mrs.  Wills 
by  that  Judgment,  If  a  valid  Judgment,  had 
the  effect  to  remove  the  disability  of  cover- 
ture in  respect  to  disposing  of  her  real  estate 
by  will  and  to  deprive  her  husband  of  any 
Interest  therein  that  the  law  would  have  oth- 
erwise given  him  at  her  death,  had  she  not 
disposed  of  the  same  by  will.  But  it  is  said 
such  power  should  not  be  so  construed  as  to 
deprive  the  husband  of  his  right  to  curtesy 
in  bis  wife's  land  so  far  at  least,  as  credit- 
ors are  concerned,  as  that  would  be  a  fraud 
upon  them.  But  why  would  the  exercise  of 
such  power  be  any  more  a  fraud  upon  them 
than  the  sale  or  gift  of  the  land  by  the  hus- 
band and  wife?  If  the  wife  had  conveyed 
her  land  by  deed  of  gift  to  her  children,  the 
husband  Joining  in  the  deed,  his  creditors, 
after  her  death,  could  not  complain,  because 
he  had  at  the  time  of  the  conveyance  no  in- 
terest In  the  land  that  was  subject  to  their 
demands  against  him;  his  right  to  curtesy, 
even  If  there  were  issue  bom  alive,  would  de- 
pend upon  the  contingency  of  his  wife  dying 
first,  or  said  estate  being  disposed  of  in  her 
lifetime.  His  right  to  curtesy  does  not  at- 
tach upon  marriage  like  the  wife's  inchoate 
right  to  dower  attaches  upon  marriage,  which 
right  she  cannot  be  deprived  of  without  her 
consent  exercised  in  a  certain  way ;  but  the 
husband's  right  to  curtesy  is  entirely  contin- 
gent upon  having  issue  bom  alive  and  bis 
wife's  death  preceding  his,  the  owner  of  the 
land;  and,  as  said,  If  he  and  his  wife  sell 
said  land,  his  creditors  cannot  complain  of 
being  defrauded  by  the  sale;  and,  if  so,  the 
court  empowers  her  to  dispose  of  her  land, 
which  includes  his  contingent  right  of  cur- 
tesy, by  her  will.  We  perceive  no  difference 
in  the  eCTect  upon  creditors  in  the  two  cases." 
The  same  question  was  again  presented  to 
this  court  in  Bottom  v.  Fultz,  124  Ky.  802, 
98  S.  W.  1037,  30  Ky.  Law  Rep.  479.  The 
court,  reaching  the  same  conclusion  under 
the  present  statute,  said:  "This  court  has 
decided,  in  the  cases  of  Brand  ▼.  Brand  [109 
Ky.  721],  60  S.  W.  704,  22  Ky.  Law  Rep.  1366, 
Oilllspie  V.  Bolsseau,  64  S.  W.  730,  23  Ky. 
Law  Rep.  1046,  and  Smoot  v.  Heyser,  113  Ky. 
81.  67  S.  W.  21,  23  Ky.  Law  Rep.  2401,  that 
a  husband  may  renounce  the  will  of  his  wife 
as  provided  by  section  2067  [Ky.  St  1903]. 
This  is  a  personal  privilege  given  to  the  hus- 
band, and  It  is  one  which  he  may  exercise  or 
not,  at  his  pleasure;  and  we  are  of  opinion 
that  the  court  could  not  require  of  appelant 
that  he  exercise  that  right  The  law  pro- 
vides that  he  may,  within  one  year,  renounce 
the  will,  and  elect  to  take  under  the  law.  If 
he  wishes  to  avail  himself  of  bis  statutory 
right,  he  must  follow  the  provisions  of  the 
statute,  and  bis  failure  to  do  so  witbio  the 


time  prescribed  amounts  to  an  election  on  bis 
part  to  stand  by  the  provisions  of  the  will ; 
but  he  has  the  entire  year  within  which  to 
act  The  trial  Judge  was  evidently  of  opinion 
that  appellant  could  not  be  required  to  elect 
and,  as  he  had  not  renounced  the  will  as  pre- 
scribed by  law,  that  he  was  taking  under  it" 

We  adhere  to  the  rule  thus  laid  down. 
The  cases  to  which  we  are  referred  in  other 
Jurisdictions  holding  otherwise  seem  to  hare 
turned  on  statutes  which  difTer  from  ours. 
Our  statutes  give  the  wife  the  right  to  dis- 
pose of  her  property  by  will;  she  is  given 
the  right  to  dispose  of  all  of  her  estate  in 
this  way.  The  husband,  like  any  other  dev- 
isee, Is  given  by  the  statute  the  election  to 
take  under  the  will  or  not ;  but  the  cbancel- 
loT  will  not  for  the  benefit  of  his  creditors 
control  him  in  exercising  his  discretion  in 
this  matter.  Hill,  etc.,  v.  Cornwall  &  Bro., 
95  Ky.  512,  26  8.  W.  640,  l6  Ky.  Law  Rep. 
97 ;  Townsend  v.  Townsend,  127  Ky.  230,  105 
S.  W.  937,  82  Ky.  Law  Rep.  240,  16  Lb  R.  A. 
(N.  S.)  316.  The  object  of  the  statute  was  to 
protect  the  wife  not  only  in  the  enjoyment 
of  her  property  whUe  living,  but  to  enable 
her  to  dispose  of  it  by  will  at  her  death ;  and 
the  husband's  creditors  cannot  complain  of 
any  diq)ositlon  which  she  makes  of  the  prop- 
erty. It  was  not  subject  to  their  debts  while 
she  lived.  She  and  her  husband  could  have 
deeded  it  to  the  children  then,  and  the  credit- 
ors could  not  have  complained.  When  the 
same  result  is  reached  by  will,  they  are 
equally  without  ground  of  complaint  Her 
property  passes  under  her  will,  unless  the 
will  is  renounced  as  provided  by  the  statute. 

This  disposes  of  the  first  appeal.  The  oth- 
er appeal  arises  in  this  way :  The  First  Na- 
tional Bank  of  Paducah  held  similar  notes, 
and  it  brought  an  action  for  their  enforce- 
ment This  action  was  consolidated  with  the 
action  which  had  been  brought  by  the  Globe 
Bank  ft  Trust  Company ;  and  in  the  consoli- 
dated actions  both  banks  undertook  to  hold 
the  estate  of  Mrs.  WUbelm  and  her  sister. 
Airs.  Bains,  who  had  also  died,  liable  on 
these  facts:  They  were  the  daughters  of 
Mrs.  Beadles,  and  it  was  insisted  that  they 
had  received  estate  from  her  to  the  amount 
of  the  debts  and  were  therefore  liable  for 
the  debts.  The  estate  which  Mrs.  Beadles 
had  came  to  her  from  her  husband,  WUllan> 
Beadles,  under  the  following  provision  of 
his  will:  "I  give  to  my  wife,  Mary  E. 
Beadles,  all  of  my  estate,  both  real  and  per- 
sonal, to  hare,  use,  and  enjoy  during  her  life- 
time, and  at  her  death,  to  be  equally  divid- 
ed between  my-two  daughters,  Mrs.  Ella  Wll- 
helm,  and  Mrs.  Mary  Perkins."  Mary  Per- 
kins named  in  the  will  was  afterwards  Mary 
Bains.  The  banks  Insisted  that  Mrs.  Beadles 
under  the  will  of  her  husband  took  aU  the 
estate  as  life  tenant,  that  she  did  not  spend 
the  Income,  that  the  accumulation  of  Income 
belonged  to  her  in  her  own  right,  and  that 
this  property  descended  from  her  at  her  deatik 
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to  her  two  dansbters,  and  did  not  come  to 
them  under  their  fatber'8  will. 

Tbe  perBonal  property  that  came  to  Mrs. 
Beadles,  aa  ahown  by  the  appraisement, 
amounted  to  $37,723.28.  In  addition  to  this, 
ihe  received  about  $1,S50  that  was  not  ap- 
praised, making  the  total  amount  recelyed 
by  lier,  $88,273.28.  After  her  death  the  two 
dsa^hters  made  a  division  of  the  estate,  and 
In  this  dlrlslon  the  estate  was  put  at  $61,- 
918;  but  this  division  Included  the  real  estate 
to  the  extent  of  $13,000  which  had  been  in  the 
hands  of  Mrs.  Beadles,  and  it  also  Included 
tbe  property  deeded  to  Mrs.  WUhelm  which 
vas  valued  at  $5,000,  making  in  all  $18,000 
of  real  estate^  It  also  Included  $1,600  ad- 
vanced to  Mrs.  Wllhelm  by  her  father  before 
bis  death,  and  $3,000  advanced  to  Mrs.  Bains 
by  him.  These  sums  aggregated  $4,600,  and 
when  added  to  the  real  estate  make  $22,600. 
In  addition  to  this,  the  bank  stock  in  this 
dirialon  was  valued  much  higher  than  in 
the  appraisement  The  enhancement  In  the 
Talge  of  the  stock  while  In  the  hands  of  the 
life  tenant  belonged  to  the  remaindermen, 
lecher  V.  German  National  Bank,  119  S.  W. 
236.  When  we  deduct  all  of  these  items 
from  $61,918,  the  amount  the  property  was 
appraised  at  in  the  division  between  the 
two  daughters,  the  balance  is  a  little  less 
than  the  amonnt  of  the  estate  that  went  in- 
to the  hands  of  Mrs.  Beadles.  In  addition 
to  this,  among  the  property  which  was  turn- 
ed over  to  the  two  daughters  were  notes  and 
odier  things  not  of  the  cash  value  that 
they  were  put  at  in  that  appraisement ;  and 
to.  on  the  whole.  It  is  apparent  that.  Instead 
of  the  fund  Increasing  in  the  bands  of  the 
life  tenant,  there  was  a  considerable  shrink- 
itx.  This  conclusion  makes  it  unnecessary 
for  OS  to  consider  what  were  Mrs.  Beadles' 
riehts  mider  the  will  of  her  husband,  for 
we  condnde  that  there  was  no  accumulation 
et  income  while  the  estate  remained  in  her 
bands. 

On  the  appeal  of  the  Globe  Bank  &  Trust 
Company,  and  the  First  Kational  Bank,  and 
on  the  ctoss-aiHieal  of  the  Globe  Bank  & 
Trust  Company,  the  Judgment  Is  affirmed. 
On  the  appeal  of  J.  E.  WUhelm,  G.  W.  Bains, 
etc.,  tbe  Judgment  is  reversed,  and  cause  re- 
manded to  the  drcolt  court  with  directions 
to  the  circuit  court  to  dismiss  tbe  plaintiffs' 
petitions. 


COMMONWEAI/TH  LIFE  INS.   CO.  v. 
DAVIS. 

(Omit  of  Anieals  of  Kentucky.    Jan.  13, 1910.) 

t  I58U«ANCE  a  e50»)— ACTlOWe  ON  P0UCIE8 
— EVIDERCB— BTATUTEe. 

Ky-  St  I  879  (Russell's  St  |  4400),  pro- 
Tiding  that  no  application  for  insurance  or  rules 
of  tbe  company  Daving  any  bearing  on  a  con- 
tract of  insaranee  shall  t>e  admissible  in  a  con- 
troTtny  between  the  parties  unless  a  copy  there- 


of is  made  a  part  of  the  policy,  does  not  apply 
where  the  policy  was  never  iaaued,  and  the  ap- 
plication and  receipt  for  the  first  premium  form 
the  only  evidences  of  a  contract  between  tbe 
parties. 

[Ed.  Note.— For  other  coses,  see  Insurance,. 
Cent  Dig.  |{  1671,  1672;    Dec.  Dig.  I  6S0.*J 

2.  INSUBANOX  (i  136*)— CONTBAOI IIT  GKITEBAL 
— OOMBTBUCTION- AFPUOATION. 

A  condition  in  the  receipt  for  the  first 
premium  paid  for  life  insurance  that  no  obliga- 
tion was  mcurred  by  the  company  unless  at  the 
date  of  the  delivery  of  the  policy  insured  was 
in  sound  health  was  binding,  and,  where  an  in- 
sured person  was  ill  from  the  disease  from  whicl^ 
he  died  before  the  policy  was  issued,  no  recov- 
ery can  be  had. 

[Ed.  Note.— For  other  cases,  see  Insurance^ 
Cent  Dig.  S  228;  Dec  Dig.  {  136.*] 

Appeal  from  Circuit  Court,  Boyd  County. 

"To  be  officially  reported." 

Action  by  Mary  E.  Davis  against  the  Com- 
monwealth Life  Insurance  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeato. 
Reversed. 

Gregory  ft  McHenry  and  Hager  ft  Stewart, 
for  appellant  James  A.  Williams,  for  appel- 
lee. 


CARROLL,  J.  On  January  SO,  1907,  the 
appellee,  Mary  E.  Davis,  applied  to  appellant 
company  for  insurance  In  the  sum  of  $500  up- 
on the  life  of  her  husband,  David  Davis.  She 
paid  the  agent  of  the  company  60  cents,  the 
amonnt  of  tbe  first  premium,  and  agreed  to- 
pay  a  like  amount  every  week  during  the  life- 
of  tbe  policy,  but  no  other  premium  was  paid 
or  offered  to  be  paid  by  her  during  the  llfe- 
of  the  insured.  When  the  payment  was 
made,  she  took  from  the  agent  the  following 
receipt:  "Received  from  Mrs.  Davis  sixty 
cents,  being  a  deposit  on  account  of  applica- 
tion for  insurance  in  the  Commonwealth  Life 
Insurance  Company  made  this  date,  which 
said  deposit  Is  to  be  paid  by  me  to  the  com- 
pany if  the  application  be  accepted,  and  re- 
turned to  the  applicant  If  tbe  application  be- 
rejected.  No  obligation  is  incurred  by  said 
company  by  reason  of  this  deposit,  unless  and 
until  a  policy  is  issued  upon  said  application, 
and  unless  at  the  date  and  delivery  of  said 
policy  the  life  proposed  is  alive  and  in  sound 
health."  On  tbe  back  of  this  receipt  there 
was  printed:  "If  the  holder  of  this  receipt 
does  not  receive  a  policy  of  Insurance  or  the 
return  of  tbe  money  herein  receipted  for 
within  three  weeks,  write,  stating  name  of 
agent  and  particulars  to  Darwin  W.  Johnson, 
Secy.,  Louisville,  Ky."  At  the  time  this  ap- 
plication was  made  the  Insured  was  In  good 
health,  but  on  March  11,  1907,  he  was  strick- 
en with  pneumonia  and  died  from  the  effects 
of  this  disease  on  March  17,  1907.  At  the 
time  of  his  death  no  policy  in  pursuance  of 
the  application  had  been  delivered  to  the  In- 
sured or  Mrs.  Davis,  but  the  policy  had  been 
issued  and  sent  to  tbe  local  agent  for  dellv- 
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ery.  This  suit  was  brdnght  by  Mrs.  Davis  to 
recover  the  amount  of  the  insurance,  less  60 
ceata  a  week  from  the  date  of  the  application 
until  the  death  of  the  Insured.  The  lower 
court  rendered  a  judgment  against  the  com- 
pany for  the  amount  claimed,  from  which 
Judgment  it  prosecutes  this  appeal. 

The  case  went  oCT  on  a  demurrer  to  the 
answer  of  the  company,  and  so  no  dispute 
as  to  the  facts  appears  In  the  record.  In  her 
petition  Mrs.  Davis  averred  that  the  com- 
pany accepted  the  risk  and  Issued  a  policy 
in  accordance  with  the  application,  which 
was  sent  to  the  local  agent  to  be  delivered  to 
the  insured,  but  that  the  Insured  was  sick 
with  the  disease  from  which  he  died  at  the 
time  the  policy  was  received  by  the  local 
agent,  and  he  refused  to  deliver  It  In  an 
answer,  to  which  a  demurrer  was  sustained, 
the  company  admitted  the  execution  of  the 
receipt,  the  payment  of  60  cents,  and  that 
the  application  of  the  Insured  was  accepted 
by  it,  but  on  account  of  errors  and  unavoid- 
able delays  not  until  March  12th,  at  which 
time  it  issued  a  policy  and  sent  It  to  the  lo- 
cal agent,  who  received  it  on  March  14th,  but 
refused  to  deliver  it  for  the  reason  stated, 
but  tendered  back  the  60  cents.  It  denied 
Its  liability  upon  the  ground  that  both  the 
receipt  and  application  stipulated  that  no 
obligation  was  assumed  by  the  company 
"unless  at  the  date  and  delivery  of  said  pol- 
icy the  life  proposed  Is  alive  and  In  sound 
health,"  and  that,  as  the  insured  was  not  in 
sound  health  either  when  the  policy  was  is- 
sued by  It  or  received  by  its  local  agent,  it 
incurred  no  obligation  under  the  contract 

It  being  admitted  that  the  policy  was  not 
Issued  while  the  Insured  was  In  sound 
health,  or  delivered  to  him  at  all,  the  case 
narrows  down  to  the  single  question  whether 
or  not  the  receipt  of  the  first  premium,  the 
acceptance  of  the  application,  and  the  issual 
of  a  policy  completed  an  enforceable  contract 
between  the  iwrtles  notwithstanding  the 
conditions  in  the  receipt  and  application. 
It  is  Insisted  by  counsel  for  Mrs.  Davis,  and 
the  lower  court  apparently  so  ruled,  that  nei- 
ther the  receipt  nor  the  application,  both  of 
which  contain  the  condition  upon  which  the 
company  relies  to  defeat  a  recovery,  can  be 
considered  because  they  were  not  attached 
to  the  policy.  Section  679  of  the  Kentucky 
Statutes  (Russell's  St  {  4400)  provides  that: 
"All  policies  ♦  *  •  which  contain  any 
reference  to  the  application  of  the  Insured, 
or  the  constitution,  by-laws  or  other  rules  of 
the  corporation,  either  as  forming  part  of 
the  policy  or  contract,  between  the  parties 
thereto,  or  having  any  bearing  on  said  con- 
tract ahall  contain  or  have  attached  to  said 
policy  or  certificate  a  correct  copy  of  the 
application    as    signed    by    the    applicant 

*  *    *    and  unless  so  attached  and  accom- 
panying the    policy,    no    such    application 

*  *    •    shall  be  received  as  evidence  In  any 
controversy,  between  the  parties  to  or  inter- 


ested in  said  policy  or  certificate,  and  shall 
not  be  considered  a  part  of  the  policy  or  of 
the  contract  between  such  parties."  The 
argument  is  made  that  as  neithw  the  receipt 
nor  application  was  made  a  part  of  the  pol- 
icy, neither  of  them  can  be  considered.  We 
are  somewhat  at  a  loss  to  understand  upon 
what  reason  this  argument  is  based,  when 
It  is  admitted  that  no  policy  was  ever  deliv- 
ered to  the  Insured.  If  the  policy  had  been 
delivered  to  the  Insured,  and  it  failed  to  con- 
tain or  have  attached  to  It  a  copy  of  the  re- 
ceipt or  application,  and  a  suit  had  been 
brought  on  the  policy  so  delivered,  the  stat- 
ute would  be  applicable,  and  neither  the 
receipt  nor  the  application  would  be  com- 
petent evidence.  Whether  either  or  botb 
were  attached  to  the  policy  actually  Issued 
we  do  not  know.  It  Is  fair  to  presmne  that 
they  were.  Here  the  beneficiary  Is  att^npt- 
Ing  to  hold  the  company  liable  upon  a  pol- 
icy that  was  not  delivered  to  the  Insured, 
and  at  the  same  time  insisting  that  the  only 
evidence  showing  that  any  contract  of  In- 
surance was  ever  attempted  to  be  made 
should  not  be  considered.  If  the  receipt 
and  application  are  eliminated  from  the 
case,  then  there  is  nothing  to  show  that  any 
contract  of  insurance  was  ever  attempted  to 
be  made. 

The  case  fgr  Mrs.  Davis  Is  rested  solely 
upon  the  ground  that  the  first  payment  was 
made  accompanied  by  an  application  which 
was  accepted.  The  Issue  between  the  par- 
ties is  briefiy  this :  The  beneficiary  contends 
that  the  contract  of  Insurance  was  entered 
into,  while  the  compaiiy  claims  that  only 
an  application  for  insurance  was  made  and 
that  the  contract  was  not  fully  execnted 
until  the  application  was  accepted,  and  a 
policy  issued  and  delivered  in  accordance 
with  the  terms  of  the  application.  We  there- 
fore think  It  Is  clear  that  the  statute  does 
not  embrace  the  case  we  are  considering, 
and  that  both  the  receipt  and  application  are 
admissible  to  determine  the  rl^ts  of  the 
parties. 

The  answer  of  the  company  avers  that 
the  policy  was  not  Issued  until  March  12th, 
and  that  on  March  11th  the  insured  was 
stricken  with  the  disease  from  which  he  died. 
So  that  accepting  this  averment  as  true,  the 
Insured  was  not  In  sound  health  when  the 
policy  was  actually  issued  by  the  company. 
Under  these  circumstances,  It  is  manifest 
that  a  valid  contract  of  Insurance  was  not 
made,  as  one  of  the  conditions  upon  which 
the  company  agreed  to  issue  and  deliver  the 
policy  was  that  the  Insured  should  be  in 
sound  health  at  the  date  of  its  Issual  and  at 
the  time  of  Its  delivery.  The  company  had 
the  right  to  annex  this  condition  to  the  ap- 
plication, and,  although  It  may  have  ac- 
cepted the  application  In  ignorance  of  the 
condition  of  the  health  of  the  Insured,  It  had 
the  right  according  to  the  plain  language 
of  the  application  to  decline  to  issue  th* 
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P0U9  or  decline  to  deUrer  it  If  before  Is- 
soal  or  delivery  it  ascertained  that  the  in- 
■nred  was  not  in  Bound  health.  Having  this 
Tlew,  we  cannot  agree  with  counsel  for  Mrs. 
DbtIs  tiiat  the  contract  was  completed  when 
the  application  was  accepted.  This  view  of 
the  case  wonld  ignore  entirely  the  reasonable 
tonditlon  in  the  application.  The  very  writ- 
ing opon  which  the  insured  made  the  proposi- 
tion to  the  company  to  issue  him  a  policy 
agreed  that  the  company  might  do  this,  and 
this  part  of  the  proposition  is  as  valid  and 
enforceable  as  any  other  feature  of  it 

There  Is  a  line  of  authorities  holding  that, 
when  a  policy  la  Issued  and  sent  or  given  to 
an  agent  to  be  delivered  by  him  to  the  In- 
tored,  the  agmt  is  the  agent  of  the  Insured, 
and  that  the  receipt  of  the  policy  by  the 
agent  has  the  same  effect  as  the  delivery  of 
It  to  the  Insured  would  have.  New  York 
Ufe  Ins.  Ck>.  v.  Babcock,  104  Oa.  67.  80  S.  B. 
2T3,  42  L.  R.  A.  88,  69  Am.  St  Bep.  184;  25 
Cyc  720.  But  an  examination  of  the  au- 
thorities so  holding  will  disclose  that  at  the 
time  the  policy  was  received  by  the  agent 
the  insured  was  in  good  health,  and,  this 
being  so,  the  policy  wonld  be  treated  as  if 
dellrered  to  the  insured  when  received  by 
the  agent  The  distinction  between  these 
cases  and  the  one  we  are  considering  Is  plain, 
as  here  it  is  conceded  by  the  pleadings  that 
when  the  policy  was  delivered  to  the  agent, 
the  Insured  was  on  his  deathbed.  In  Mu- 
tual Life  Ins.  C!o.  v.  Thomson,  94  Ky.  253, 
22  S.  W.  87.  14  Ky.  Law  Rep.  800,  relied  on 
by  counsel  for  appellee,  it  does  not  appear 
that  the  application  or  policy  contained  the 
proTlsiaB  found  in  the  application  in  this 
case,  and  the  court  held  that  as  the  policy 
was  sent  to  the  agent  to  be  unconditionally 
ddivered  to  the  insured,  its  reception  by  the 
agent  was  in  effect  a  delivery  to  the  insured. 
In  Cooper  t.  Badflc  Mutual  Ins.  Co.,  7  Nev. 
116^  8  Am.  Bep.  705,  the  court  held  that 
whoi  the  company  accepted  the  application 
and  Issued  the  policy,  a  valid  contract  was 
completed  between  the  parties,  although  the 
insured  died  before  the  policy  was  deliv- 
ered. But  In  that  case  there  was  no  condi- 
tion that  the  policy  should  not  be  valid  nn- 
lesi  the  Insured  was  alive  and  in  good 
health  at  the  time  of  its  delivery.  In  Lee 
T.  Union  Central  Ins.  Co.,  41  S.  W.  810,  19 
Ky.  Law  Bep.  008,  the  receipt  given  to  the 
Insured  for  ttie  first  premium  at  the  time  of 
his  application  stipulated  that  he  was  to  be 
Insured  from  the  date  of  the  receipt  provided 
the  application  was  approved.  The  applica- 
tion was  approved  and  a  policy  issued,  but 
before  its  delivery  Lee  died,  and  the  court 
held  that  the  condition  In  the  receipt  and 
the  Issoal  of  the  policy  completed  the  con- 
tract The  answer  of  the  company  present- 
ed a  good  defense,  and  the  demurrer  should 
hare  been  overruled. 


Wherefore  the  judgment  is  reversed,  with 
directions  to  i^ooeed  in  conformity  wltli  this 
opinion. 


OLINB  et  al.  v.  CHARLSa 
(Court  of  Appeals  of  Kentucky.    Jan.  6^  1910.) 

1.  ATTOBNBT    AHD    CUXITT    (I    123*)— MUTCTAI. 

Rights  akd  IiIabilitixb— Dubatiok  ot  R» 

IkAtion. 

The  court  will  not  draw  a  nice  line  as  to 
when  the  relation  of  attomev  and  client  cease^ 
as  affecting  a  transaction  between  them,  and 
win  not  enforce  any  contract  made  while  the 
ccmfidence  engendered  by  relation  continues,  and 
where  the  parties  did  not  deal  at  arm's  length, 
on  equal  terms. 

[Bd.  Mote.— For  other  cases,  see  Attorney  and 
Client   Cent   Dig.   |i  2S9-245;    Dec.   Dig.   i 

2.  AtTOBNKT   and    CLIERT    (I    123*)— MUT0AL 

Rights  and  Liabilities— Deed  of  Client. 
Where  attorneys,  after  procuring  a  judg- 
ment, having  execution  levied,  and  bnyiiw  in 
land  for  their  client  induced  her  to  convey  them 
for  $150,  the  difference  between  the  judnnent 
and  their  fee,  when  the  land  was  worth  $6,000, 
the  deed  will  be  set  aside. 

[Dd.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  |{  239-245;  Dec.  Dig.  | 
123.*] 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  Victoria  Charles  against  J.  S. 
dine  and  another.  From  a  judgment  for 
plaintiff,  defaidants  appeal.    Affirmed. 

RoBCoe  Vanover,  J.  S.  Cllne,  and  Oeo.  Pin- 
son,  Jr.,  for  appellants.  C.  M.  Whltt  and  P. 
B.  Stratton,  for  appellee. 

HOBSON,  J.  Victoria  Charles  had  a  debt 
against  her  brother,  Nelson  Daniels,  which 
she  placed  in  the  hands  of  J.  S.  Cline  and 
George  Plnson,  Jr.,  as  her  attorneys.  They 
brought  a  suit  in  her  name  against  Daniels, 
and  obtained  a  judgment  for  $200  and  cost. 
Elxecutlon  Issued  upon  the  judgment  in  her 
favor,  and  was  levied  upon  Daniels'  three- 
thirteenths  of  the  land  owned  by  his  father, 
William  Daniels,  at  Ills  death,  he  having 
bought  out  the  Interest  of  two  other  chil- 
dren. The  land  so  levied  upon  was  apprais- 
ed at  $2,000  a  sbare^  or  $6,000.  It  was  sold 
on  July  17,  1906,  by  the  sheriff  and  was  bid 
in  by  the  plaintiff  for  her  debt  It  was  not 
redeemed  within  twelve  months.  On  July 
17,  1906,  George  Plnson,  Jr.,  one  of  her  at- 
torneys In  that  case,  appeared  at  her  bouse, 
which  was  some  miles  from  the  county  seat 
and  demanded  their  fee,  $60.  She  said  that 
she  could  not  pay  him.  He  then  proposed  to 
pay  her  $160  and  pay  the  cost  if  she  would 
assign  to  him  her  bid  for  the  land.  He  had 
with  him  a  check  for  $160,  and  also  a  writ- 
ten transfer  for  her  to  sign.  She  says  that 
be  told  her  then  that  it  was  just  like  turn- 
ing her  hand  over  whether  she  got  anything 
out  of  it  or  not  that  the  only  thing  sold  was 
an  Interest  In  her  mother's  dower,  and  that 
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she  did  not  know  that  it  was  an  Interest  In 
the  whole  place.  Plnson  denies  making  these 
statements.  However,  It  is  clear  that  he  did 
not  tell  her  that  the  land  which  had  been 
sold  was  valued  at  $6,000.  She  declined  to 
sign  the  paper  or  accept  the  check.  He  then 
left  It  with  a  neighbor  named  Dotson.  Dot- 
son  took  It  over  to  her  a  few  days  later 
when  her  husband  had  returned  home,  and 
she  signed  It,  and  took  the  check.  CUne  and 
Pinson  when  they  received  the  transfer  from 
Dotson  immediately  had  the  sheriff  to  make 
them  a  deed  for  the  land,  and  after  this  Mrs. 
Oharles  brought  this  suit  against  them  to 
set  aside  the  deed  on  the  ground  that  the 
transfer  had  been  obtained  from  her  by 
fraud,  and  that  she  had  been  overreached. 
The  defendants  filed  answer  denying  the  al- 
legations of  her  petition.  Proof  was  taken, 
and  on  final  bearing  the  circuit  court  set 
the  deed  aside.    CUne  and  Pinson  appeal. 

It  Is  undisputed  that  Cllne  and  Pinson 
were  Mrs.  Charles'  lawyers,  who  had  recover- 
ed the  judgment,  and  who  bad  bid  in  the  land 
for  her  at  the  sherlCTs  sale.  The  sheriff  had 
not  made  her  a  deed  for  the  land.  Their 
employment,  it  is  insisted,  ceased  when  they 
bid  in  the  land  at  the  sheriff's  sale,  and  it 
Is  urged  that  they  were  no  longer  her  attor- 
neys when  they  obtained  the  transfer  for  her. 
We  do  not  think  that  a  nice  line  should  be 
drawn  In  a  matter  of  this  sort,  as  to  where 
the  relation  of  attorney  and  client  ceases. 
Mrs.  Charles  bad  a  right  to  look  to  Cline 
and  Pinson  as  her  advisers  in  the  matter. 
They  had  secured  the  Judgment,  they  had  bid 
in  the  land,  and  the  court  will  not  enforce 
as  between  them  and  their  client  any  con- 
tract made  while  the  confidence  engendered 
by  the  relationship  still  continued,  and  where 
It  Is  manifest  from  all  the  circumstances  that 
the  parties  were  not  dealing  at  arm's  length 
and  did  not  stand  on  equal  footing.  The 
amount  of  the  consideration  Is  entirely  out 
of  keeping  with  the  value  of  the  property, 
and  while  the  attorneys  may  not  have  in- 
tended to  take  advantage  of  their  client.  It  Is 
not  such  a  transaction  as  the  court  will  up- 
bold. 

Judgment  affirmed. 


NEAIi  V.  PINLEY. 
(Court  of  Appeals  of  Kentucky.    Jan.  12,  1910.) 

1.  Tendbb  (J  15*)— Mode  awd  Sofpicienct— 
Check— Objectioks. 

Tender  of  payment  by  check  is  sufficient 
where  the  drawer  has  sumcient  funds  in  the 
bank  to  meet  the  payment,  unless  the  refusal 
is  upon  the  ground  that  the  tender  is  not  in 
lawful  money. 

[Ed.  Note.— For  other  cases,  gee  Tender,  Cent 
Dig.  I  44;   Dec.  Dig.  i  15. •] 

2.  SpEcmc  Pkbformance  (J  101*)— NiccBasrnr 
OF  l^NDKB— Waives. 

Where  a  party  covenanted  to  convey  the 
mineral  in  lands  on  payment  of  a  certain  sum. 


bis  refusal  to  convey  on  demand  was  a  waiver 
of  tender  of  the  purchase  price  by  the  purchaser 
giving  him  an  immediate  action  for  specific  per^ 
formance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |  295 ;   Dec  Dig.  i  101.*1 

3.  Mines  and  Minerals  (t  55*)— Convetan- 
CE8  AND  Contracts— Gbantb  of  Mineral 

AND  MiNINO  RIOHTS — SERVITUDES. 

A  covenant  to  convey  the  mineral  in  a  part 
of  certain  lands,  together  witli  ail  necessary 
mining  rights,  included  a  conveyance  of  sacn 
easements  in  the  balance  of  the  land  as  were 
necessary  to  accomplish  the  mining  and  removal 
of  the  mineral. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  154,  156;  Dec  Dig. 
§  55.*] 

4.  Mines  and  Minerals  (j  55*)— Conveyan- 
ces AND  Contracts— Grants  of  Minerai.- 
AND  Mining  Rights— Servitudes. 

Where  a  party  covenanted  to  convey,  the 
mineral  together  with  the  necessary  mining 
rights  in  certain  land  which  was  a  parcel  wholly 
within  a  larger  boundary  of  his  land,  a  right 
of  way  over  the  land  not  conveyed,  as  of  neces- 
sity, was  included  in  the  covenant 

[Ed.  Note. — ^For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §§  154,  156;  Dec  Dig. 
§  55.»] 

Appeal  from  Circuit  Court,  Whitley  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  H.  F.  Flnley  against  J.  J.  Neal. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

O.  W.  Lester,  for  appellant. 

O'REAR,  J.  Appellant  sold  and  covenant- 
ed to  convey  to  appellee  all  the  coal  and  oth- 
er mineral  within  a  certain  boundary  of 
land  in  Whitley  county,  at  the  rate  of  $4  an 
acre.  The  quantity  of  land  was  so  much  or 
the  tract  described  "as  Is  covered  by  what 
is  known  as  the  Blue  Gem  vein  of  coal." 
The  quantity  was  to  be  ascertained  by  sur- 
vey within  three  months,  to  be  done  by  Fin- 
ley.  A  covenant  of  the  bond  runs:  "I  bind^ 
myself  and  representatives  to  make  said  Eln- 
ley  a  good  and  sufficient  title  to  said  lands, 
together  with  all  necessary  mining  rights, 
when  the  purchase  money  Is  paid."  Within 
three  months  after  the  date  of  the  contract, 
Flnley  caused  the  land  to  be  surveyed.  Th»- 
surveyor  reported  that  the  quantit?  covered 
by  the  Blue  Gem  vein  of  coal  Is  45.5  acres. 
Thereupon  Flnley  tendered  appellant  Meal 
his  check  upon  a  bank  of  WilUamsburg,  Id 
which  he  had  enough  on  d^rasit  to  meet  the 
check.  Neal  declined  to  accept  the  check, 
upon  the  ground  that  the  deed  prepared  by 
Judge  Flnley  did  not  properly  locate  tb»^ 
land  OB  to  the  name  of  the  water  course  up- 
on which  it  is  situated,  and,  when  that  was 
corrected,  declined  to  sign  the  deed.  His  rea- 
son for  declining  seems  to  have  been  alone- 
because  be  was  disappointed  In  the  quantity 
of  land  disclosed,  claiming  that  the  true  area 
was  65  acres.    He  offered  to  convey  if  paid* 
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Qpon  the  basis  of  66  acres.  This  suit  for 
specific  perfonnance  resulted.  The  only  eyl- 
'dence  In  the  record  Is  the  bond,  which  Is  the 
tiasla  of  tbe  salt,  and  the  depositions  of 
Judge  Flnley  and  his  surveyor,  Lewis  Fran- 
cis. Judge  Finley's  testimony  relates  to  the 
tender.  Francis  testified  as  to  tbe  time  and 
maimer  of  making  the  survey.  He  said  that 
tbe  ontcropping  of  the  Blue  Gem  vein  of 
«wl  was  ascertained,  and  the  boundary 
agreed  to  by  appellant,  Neal,  who  was  pres- 
ent; that  he  ran  the  lines  and  made  the 
measurements  and  calculation  thereon  ac- 
enrately;  and  that  the  area  under  which 
that  vein  appeared  is  45.5  acres  only.  Upon 
the  record  thus  presented,  the  circuit  court 
adjudged  a  spedflc  execution  of  the  contract, 
and  ordered  Neal  to  sign  and  deliver  a  deed 
in  conformity  to  the  contract.  The  court  de- 
fined the  boundary,  as  testified  to  by  Neal, 
adding  that  the  deed  should  contain  an  ease- 
ment of  right  of  ingress  and  egress  over 
Neal's  other  land  not  conveyed,  so  as  to  en- 
able grantee  to  mine  and  remove  tbe  coal 
from  tbe  premises  conveyed.  Neal  appeals. 
He  assigns  as  error:  First,  that  the  allega- 
tion of  tender  was  not  proved ;  and,  second, 
that  the  conveyance  ordered  exceeds  the  cove- 
nant in  the  bond,  in  that  the  bond  did  not 
contain  an  agreement  as  to  the  easement 

It  is  true  that  ordinarily  a  tender  of  pay- 
ment in  any  way  than  by  legal  tender  money 
is  not  good.  But  the  parties  may  waive  that 
feature  of  the  law.  If  tender  Is  made  in 
bank  bills,  or  chedc,  the  tender  will  be  deem- 
ed mffldent  (provided,  in  case  of  check,  tbe 
drawer  has  sufficient  funds  in  tbe  bank  to 
meet  tbe  payment)  unless  the  refusal  is  bas- 
ed upon  the  ground  that  the  tender  Is  not  in 
lawful  money.  McGrath  v.  Oegner,  77  Md. 
331.  28  AtL  502.  39  Am.  St  Rep.  415 ;  Jones 
T.  Oveistreet  4  T.  B.  Mon.  647 ;  Campbell 
T.  Williams,  15  Ky.  Law  Rep.  704.  The  ob- 
jection by  Neal  was  not  based  on  the  ground 
that  the  tender  was  by  check.  Furthermore, 
when  be  declined  to  execute  the  deed  at  all, 
Fhiley  was  not  obliged  to  tender  tbe  payment 
of  tbe  balance  of  the  purchase  price.  Neal's 
act  in  refusing  to  convey  was  a  waiver  of  tbe 
tender  by  the  grantee,  and  gave  the  latter 
immediately  an  action  for  specific  execution. 
The  clause  in  the  contract  that  Flnley  should 
hare  all  necessary  mining  privileges  was  an 
agreement  to  convey  him  such  easement  as 
wa«  necessary  in  the  property  out  of  which 
the  estate  was  to  be  conveyed  to  enable  him 
to  oijoy  the  right  to  mine  and  remove  tbe 
<oaL  But  independent  of  that  It  appears 
that  the  parcel  to  be  conveyed  was  wholly 
within  a  larger  boundary  of  tbe  grantor's 
land.  In  that  state  of  case.  It  is  implied  In 
the  contract  that  a  right  of  way,  as  of  ne- 
<enity,  was  included  la  the  covenant  to  con- 
vey. 

We  perceive  no  error  Is  the  record. 

Judgment  affirmed. 


SCHONBACKLBR  et  al.  v.  HAYDBN. 
(Court  of  Appeals  of  Kentucky.    Jan.  14,  1010.) 

Dbains  (I  S5*)— Pbookedikos  fob  Esiablish- 

auNT— Dismissal,. 

The  owner  of  land  petitioned  for  the  open- 
ing and  extension  of  a  ditch,  and  reviewers  es- 
tablished the  grade,  assessed  the  costs,  etc., 
when  one  who  had  purchased  petitioner's  land 
moved  to  dismiss  the  i>roceedings,  and  others 
then  filed  a  petition  alleging  that  they  were  own- 
ers of  some  of  the  land  assessed  and  reviewed, 
and  asking  to  be  permitted  to  prosecute.  Held, 
that  it  was  error  to  dismiss  the  proceedings. 

[Ed.  Note. — For  other  cases,  see  Drains,  Dec 
Dig.  {  35.*] 

Appeal  from  Circuit  Court,  Daviess  (bounty. 

"Not  to  be  officially  reported." 

Petition  by  Joseph  Schonbackler  for  the  ex- 
tension of  a  ditch,  in  which  proceedings  W.  R. 
Hayden  i)etltlQned  that  the  proceedings  be 
dismissed.  From  a  judgment  dismissing  the 
proceedings,  others  who  desired  the  matter 
prosecuted  appeal.     Reversed. 

Robert  O.  Hill,  for  appellants. 

O'REAR,  J.  Joseph  Schonbackler  filed  in 
the  Daviess  county  court  a  petition  for  the 
opening  and  extension  of  a  ditch.  Viewers 
reported  favoring  the  proposed  ditch.  Re- 
viewers established  the  grade,  assessed  the 
cost,  found  and  apportioned  the  benefits,  and 
named  the  persons  affected  by  the  proposed 
work.  The  parties  reported  were  duly  sum- 
moned, but  failed  to  answer.  Appellee  filed  a 
petition  In  the  proceeding  alleging  that  be 
had  bought  the  land  of  petitioner  Schonback- 
ler, and  that  be  (Hayden)  did  not  desire  tbe 
ditch  opened.  He  asked  that  the  proceeding 
be  dismissed.  Others,  who  are  here  appel- 
lants, then  filed  their  petition  In  the  proceed- 
ings, alleging  that  they  were  owners  of  some 
of  the  land  assessed  and  reviewed,  and  asking 
to  be  permitted  to  prosecute  the  action.  The 
connty  court  dismissed  the  cause  upon  this 
state  of  the  record.  Upon  appeal  to  the  cir- 
cuit court  when  the  cause  stood  for  trial 
de  novo,  a  summons  was  issued  against  the 
persons  reported  by  the  reviewers  as  those 
affected  by  the  proposed  work.  Still  no  de- 
fense was  filed  or  exceptions  taken  to  the  re- 
viewers' report  The  circuit  court  dismissed 
the  appeal.  These  rulings  appear  to  us  to  be 
erroneous.  When  a  petition  is  filed  under  the 
statute  to  have  a  ditch  established,  opened, 
extended,  repaired,  or  enlarged,  the  reviewers' 
report  bringing  in  all  necessary  parties,  the 
cause  is  thereafter  for  the  benefit  of  all  par- 
ties named  who  chose  to  avail  themselves  of 
it  It  Is  not  thereafter  within  the  power  of 
tbe  petitioners  to  dismiss  the  cause  to  the 
prejudice  of  the  proposed  work. 

The  circuit  court  should  have  heard  the 
appeal  on  its  merits,  and,  if  no  exceptions 
are  filed  by  the  parties  summoned,  then  the 
Judgment  should  in  conformity  to  tbe  statute 
provide  for  letting  the  work. 

ReVersed  and  remanded  for  further  pro- 
ceedings consistent  herewith. 
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MONABGH  TOBACCO  WORKS  v. 

NORTHERN. 

(Court  of  Appeals  of  Kentucky.    Jan.  14,  1910.) 

1.  MaSTEB    and    SEBTANT    ({    285*)— IRJVBIES 

TO  Sbbtakt— Question  tob  Jubt. 

In  an  action  for  injuries  to  a  serrant  owing 
to  an  ezploeion  of  a  radiator,  tlie  question  as 
to  tlie  cause  of  tlie  explosion  held  one  for  the 
jury. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Dec.  Dig.  |  285.»] 

2.  Mabteb  and  Sebvant  (|  124*)— Dutikb  of 
Mabikb  —  Afpliahcbb    and    Piacxs    zob 

WOBK— TESTISG. 

Where  a  master  Installed  In  his  factory  an 
old,  used  radiator  without  testing  it,  and  sub- 
jected it  to  a  lieavy  steam  pressure,  and  failed 
to  provide  a  waste  drainage,  whereby  the  radia- 
tor exploded  and  injured  a  servant,  the  master 
was  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  II  235-242;    Dec.  Dig.  | 

Appeal  from  Circalt  Court,  Jefferson  Coon- 
ty,  Common  Pleas  Branch,  Third  DlTislon. 

"Not  to  be  officially  reported." 

Action  by  Delphos  Ncfthern  against  the 
Monarch  Tobacco  Works.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Bennett  O.  Tonng,  Marlon  W.  RIpy,  and 
O'Neal  &  O'Neal,  for  appellant.  Morton  K. 
Yonts  and  J.  Morgan  Chinn,  for  appellee. 

O'REAR,  J.  Appellee,  a  boy  about  14  years 
old,  was  engaged  about  the  tobacco  factory 
of  appellant.  His  duty  was  to  wash  and  dry 
tin  plates  used  in  impressing  brands  on  the 
tobacco  plugs.  There  was  a  steam  radiator 
in  the  room.  Immediately  and  above  the 
radiator  was  a  tank  of  water,  used  for  wash- 
ing tins.  The  water  was  heated  by  the  waste 
steam  from  the  radiator.  Appellee's  work 
was  at  this  tank  and  radiator.  Whilst  en- 
gaged In  his  work  at  the  tank,  the  radiator 
exploded,  severely  injuring  the  boy,  and  per- 
manently impairing  his  hearing,  and  probably 
the  use  of  his  right  hand.  In  this  salt  by 
the  boy  against  the  employer  to  recover  dam- 
ages for  the  injuries  inflicted  by  the  explo- 
sion, it  was  charged  that  the  radiator  was 
negligently  constructed,  and  permitted  to  re- 
main out  of  rqmir,  and  that  the  employer 
negligently  suffered  or  caused  a  high  pressure 
of  steam  to  be  turned  into  the  radiator,  with 
the  resulting  Injnry  to  the  plaintiff  that  has 
been  mentioned.  The  verdict  was  for  the 
plaintiff.  The  principal  error  assigned  for 
reversal  is  that  the  court  should  have  per- 
emptorily instructed  the  jury  to  find  for  the 
defendant,  upon  the  ground  that  the  evidence 
failed  to  show  the  cause  of  the  explosion. 
This  assignment  must  be  disposed  of  on  the 
plalntUTs  evidence. 

The  machinist  who  put  in  the  radiator  tes- 
tified that  he  had  had  many  years'  practical 
experience  In  his  work;  that  the  radiator 
was  an  old  one,  having  been  removed'  from 
some  other  plant ;  that  it  was  necessary,  and 


is  always  necessary,  to  provide  for  th«  drain- 
ing of  steam  radiators,  else  the  condensed 
steam,  when  the  steam  is  shut  off,  forming 
water,  seals  the  pipes  of  the  radiator,  so  that, 
when  steam  is  again  turned  into  It,  it  comes 
Into  contact  with  the  water,  and  the  vacnnm 
left  by  the  condoised  steam,  canslng  sharp 
and  more  or  less  violent  shocks,  called  ham- 
mering. The  violence  of  the  shodu  depoids 
upon  the  force  of  steam  and  the  amount  of 
reeistance.  In  this  radiator,  Instead  of  hav- 
ing provided  a  waste  drainage  by  which  the 
radiator  might  have  been  "bled"  after  the 
steam  was  turned  off,  and  before  again  turn- 
ing it  on,  the  waste  pipe  ran  up  and  Into  the 
tank  above.  The  witness  testlfled  that  the 
president  of  appellant  directed  the  work  done 
in  that  way  in  order  to  heat  the  water  In  the 
tank  as  well  as  to  provide  soft  water  for 
washing  the  tins.  He  also  testified  that  the 
plan  adopted  was  dangerous,  always  liable  to 
cause  explosion,  and  that  he  so  explained  to 
the  president  at  the  time.  Other  mechanical 
engineers  introduced  as  witnesses  testified 
that  it  was  highly  dangerous  to  so  construct 
a  steam  radiator,  that  the  hammering  caused 
by  the  passing  of  the  steam  and  water  neces- 
sarily impairing  the  strength  of  the  castings 
of  the  radiator,  making  an  explosion  more 
liable.  There  was  a  pressure  of  100  pounds 
of  steam  on  the  radiator  when  it  exploded. 
After  the  explosion,  pieces  of  the  radiator 
showed  that  there  were  old  cracks  inside  the 
castings,  how  caused  and  when,  of  course, 
not  directly  shown. 

Appellant  contends  that  there  was  not 
proof  of  the  cause  of  the  explosion;  that  it 
might  have  been  the  fact  npon  which  plain- 
tiff rested  his  case,  or  it  might  have  been 
latent  defects  In  the  material  of  the  radiator. 
The  old  cracks  are  of  themselves  evidence  of 
violent  shocks  to  the  castings.  They  tend  to 
sustain  the  engineer's  testimony  that  the 
hammering  in  the  pipes  and  radiator  would 
break  or  weaken  the  castings,  so  that  in  time 
they  would  be  unable  to  withstand  the  steam 
pressure  of  100  pounds.  It  was  in  the  testi- 
mony that  these  pipes  and  castings  are  al- 
ways subjected  to  a  test  of  750  pounds  to 
the  square  inch  btfore  being  installed.  If 
the  cracks  had  then  been  there  originally, 
the  castings  would  have  given  way.  It  did  give 
way  under  a  pressure  of  100  pounds.  If  the 
cracks  weakened  the  castings  at  that  point, 
the  strength  would  have  yielded  at  the  In- 
stant its  limit  was  reached.  It  Is  certain  that 
the  defect  was  not  structural.  If  an  old,  used 
radiator  was  installed  by  appellant  without 
testing,  and  in  defiance  of  the  laws  of  steam 
engineering,  resulting  in  a  bursting  of  the 
casting  and  injury  of  an  employe  placed  to 
work  about  it,  the  owner  will  be  held  liable. 
The  cause  of  the  explosion  is  as  certainly  and 
satisfactorily  proven  as  it  Is  possible  ever  to 
connect  such  an  effect  with  its  cause.  The 
evidence  is  circumstantial,  aided  by  the  opin- 
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lona  of  expert  machliilBta  whose  experience 
bu  taught  than  the  applied  laws  of  me- 

rhafllm 

We  think  the  peremptory  Instruction  was 
properly  overruled.  The  Instructions  given 
fairly  sabmltted  the  Issues  to  the  jury. 

Judgmoit  affirmed. 


JUSTICE  «t  aL  ▼.  JUSTICE. 
(Court  of  Anieala  of  Kentacky.    Jan.  25,  1910.) 

1.  Btidkhce  (H  452*)  —  Paboi.  EviDEifCB  — 
Dekd. 

Parol  evidence  is  admissible  to  aid  in  con- 
itniing  a  deed  containing  a  latent  ambiguity, 
where  there  is  notliine  in  the  deed  itself  from 
wUdi  it  may  be  determined  what  is  meant. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  »)83-2101 ;    Dec.  Dig.  f  452.*} 

2.  BOUNDAUKS    (i    37*)— GONSTBUOTIOH— ETI- 
OEKCE — STTFFICIEHCT. 

In  an  action  to  recover  land  claimed  to  have 
been  included  in  a  deed  vbich  described  it  aa 
extending  to  a  cliff  on  the  top  of  a  ridge,  where 
there  were  two  clifb  on  the  ridge,  evidence  held 
to  sostain  a  finding  that  the  second  or  further 
diff  was  meant. 

[Bd.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  U  184-194;    Dec.  Dig.  |  37.*] 

S.  EnDKiroB  (I  274*)  — Location  — Dkcxaba- 

nORB. 

Where  a  father  conveyed  to  a  son  and 
daaghter  parts  of  a  tract  of  land,  declarations 
made  by  him  aa  to  the  boundary  between  the 
t*o  portions  were  not  self-serving,  as  he  had  no 
interest  in  the  location  of  the  line,  and,  where 
tfacy  were  made  In  the  presence  of  his  daughter 
vho  acqnieaced  therein,  they  were  competent  ev- 
idence against  those  cluming  under  her  in  a  suit 
in  which  the  question  of  the  boundary  was  in- 
volved. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  1121-1134;  Dec.  Dig.  i  274;* 
Bonndariea,  Cent.  Dig.  |  166.] 

4.  EjECTMKin  ({  69*)— Pliadino. 

Where  plaintiffs  suing  to  recover  land  bas- 
ed their  claim  on  a  deed  to  A.,  and  it  became 
tpparent  there  was  a  latent  ambiguity  in  the 
deed,  it  was  unnecessary  for  defendant  to  plead 
this  ambignity,  as  plaintiffs  were  bound  to  re- 
cover on  the  strength  of  their  title,  which  was 
tlready  in  issue. 

[Ed.  Note.— For  o&er  cases,  see  Ejectment, 
Dec  Dig.  I  69.*] 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  William  Justice  and  others 
■gainst  Dave  Justice.  From  a  Judgment  for 
defendant,  plaintiffs  appeal.    Affirmed. 

J.  3L  Boberson  and  F.  W.  Stowers,  for  ap- 
pdlantB.    Boscoe  TanoTer,  for  appellee. 

BABKER,  J.  This  Is  an  action  to  recov- 
er about  three  acres  of  land  in  Pike  county, 
Ky.  Both  parties  claim  title  through  a  com- 
mon vendor,  Andrew  Justice,  and  the  ques- 
tion in  issue  turns  upon  the  correct  location 
of  a  common  line  In  a  deed  from  Andrew 
Justice  and  wife  to  Elizabeth  Adams,  dated 
January  14,  1876,  and  a  deed  from  the  same 
vendots  to  Ambrose  and  Jane  Justice  sub- 


sequently executed.  The  appellee  claims 
under  the  latter  deed,  and  appellants  claim 
under  the  first 

The  real  question  between  the  parties  Is 
whether  a  call  In  the  deed  to  Elizabeth  Adams 
was  the  first  cliff  reached  on  a  ridge,  or  a 
second  dlS,  some  distance  beyond  the  first; 
the  call  being  simply  "to  a  dlff  on  the  top 
of  the  ridge."  The  evidence  shows  that  there 
are  two  cliffs  on  the  top  of  the  ridge,  and 
therefore  whether  the  vendor  meant  the  first 
or  second  constitutes  a  latent  ambiguity  in 
the  deed.  If  he  meant  the  first  cliff  reached 
In  projecting  the  call,  then  appellants  should 
succeed.  If  he  meant  the  second  cliff,  then 
it  is  conceded  that  appellee  Is  entitled  to  the 
judgment  There  Is  nothing  in  the  face  of 
the  deed  which  tends  to  throw  any  light  up- 
on the  crucial  question;  and,  this  being  true, 
the  rule  is  elementary  that  parol  evidence 
is  competent  to  solve  the  latent  ambiguity. 

Undoubtedly,  everything  else  being  equal, 
we  should  not  hesitate  to  say  that  the  first 
cliff  reached  In  projecting  ibe  call  should  be 
accepted  as  the  one  meant  by  the  vendor; 
but  it  was  shown  by  parol  testimony  that 
the  vendee,  Elizabeth  Adams,  In  her  lifetime 
told  her  son.  Will  Adams,  that  the  second 
cliff  was  the  corner  In  her  boundary.  It  is 
also  shown  by  the  testimony  that  during  the 
lifetime  of  both  the  vendor,  Andrew  Justice, 
and  the  vendee,  his  dau^ter,  Elizabeth  Ad- 
ams, the  old  man  in  the  presence  of  his 
daughter  {Minted  out  the  second  cliff  as  the 
one  constituting  the  comer,  and  that  she  ac- 
quiesced In  it  The  testimony  further  shows 
that  for  eight  years  prior  to  the  death  of 
ESlzabeth  Adams,  who  was  the  beneficiary 
of  the  life  esta'te  under  the  original  deed 
flrom  her  father,  Andrew  Justice,  the  appel- 
lee, Dave  Justice,  had  a  tenant  occupying 
part  of  the  disputed  territory,  and  that  he 
frequently  cut  timber  and  did  other  acts  of 
ownership  which  would  have  been  trespasses 
had  he  not  been  the  owner  of  the  land,  and 
that  he  sold  a  part  of  It  as  a  site  for  a  neigh- 
borhood school;  all  of  this  being  done  with- 
out any  protest  on  the  part  of  Mrs.  Adams  or 
claim  by  her  that  she  was  the  owner  of  the 
land  In  question.  With  all  this  evidence  in, 
the  trial  court — a  jury  being  waived — found 
that  the  second  cliff  was  the  true  comer  and 
dismissed  'the  petition  of  appelhints. 

The  declarations  of  Andrew  Justice  In  his 
lifetime  were  not  self-serving,  as  he  bad  no 
interest  in  the  location  of  the  line.  He  had 
made  deeds  to  his  children  for  the  two  tracts, 
and  he  had  no  self-interest  In  the  establish- 
ment of  the  boundary  between  them;  and,  as 
his  declarations  were  made  In  the  presence  of 
his  daughter,  Elizabeth  Adams,  and  she  ac- 
quiesced In  the  declarations,  what  was  said 
Is  clearly  competent  as  against  her  and  the 
remaindermen.  There  is  no  legal  principle 
which  requires  the  appellee  here  to  plead  the 
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existence  of  a  latoit  ambiguity  In  the  deed 
to  Elizabeth  AdamB.  Appellants  were  the 
plaintiffs  In  the  court  below,  and  they  were 
bound  to  recover  the  land  upon  the  strength 
of  their  title  which  was  placed  In  Issue  by 
the  answer.  The  cases  cited  by  appellants 
•do  not  sustain  their  contention  that.  In  order 
to  show  there  Is  a  latent  ambiguity  In  a  deed 
or  win,  the  ambiguity  mu9t  be  specially  plead- 
■ed.  The  ambiguity  became  apparent  In  the 
attempt  on  the  part  of  appellants  to  estab- 
lish their  claim  to  the  land  In  dispute,  they 
undertaking  to  show  that  by  their  deed  the 
first  cliff  was  meant,  whereas  appellee  un- 
•dertook  to  show  that  the  vendor  meant  the 
second  dlft  encountered  on  the  ridge,  and 
the  whole  contention  between  the  parties 
turned  upon  the  correct  answer  of  the  ques- 
tion: Which  clUt  did  the  vendor  mean  In  de- 
scribing the  boundary  of  land  conveyed  to 
his  daughter?  The  question  Is  one  wholly 
of  fact,  and  we  are  not  willing  to  say  that 
the  trial  Judge  to  whom  this  question  was 
flubmltted  by  agreement  of  the  parties  erred 
In  the  conclusion  he  reached.  It  seems  to 
OS  there  was  ample  evidence  to  support  his 
conclusion,  and  we  are  not  wUUng  to  reverse 
his  Judgment    It  Is  therefore  affirmed. 


OAPUNGEB  et  al.  v.  PEITCHARD. 
(Court  of  Appeals  of  Kentucky.    Jan.  21,  1910.) 

1.  Appeai,  and  Bbbob  (8  395*)— Bond  on  Ap- 
peal—Pailure  TO  Execute — Dis&fissAL. 

Under  Civ.  Code  Prac.  }  724,  providing  that 
on  appeal  a  bond  must  be  executed  to  the  effect 
that  appellant  will  perform  the  judgment  ren- 
dered on  appeal,  whereupon  the  clerk  of  court 
shall  issue  an  order  to  the  Judge  of  the  Inferi- 
or court  to  stay  all  proceedings  thereon,  the  ex- 
-ecution  of  the  bond  is  the  basis  for  the  action 
of  the  clerk ;  and,  where  it  was  not  executed 
on  appeal  from  the  county  to  the  circuit  court 
tefore  him  within  60  days  after  the  judgment, 
as  required  by  law,  the  appeal  was  properly  dis- 
missed. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §g  2064r-2070,  8127;  Dec. 
Dig.  I  895.*] 

2.  EXECnTOBS   AND    AniflNISTBATOBS   (t    616*) 

— AccorNTiNfl — Enfobcement. 

While  where  the  settlement  of  an  executor 
or  administrator  is  contested  in  the  county 
court,  which  tries  the  exceptions  on  their  mer- 
its, the  remedy  of  the  aggrieved  party  is  by  ap- 
peal, where  there  is  no  trial  and  the  exceptions 
are  dismissed  without  a  hearing,  an  action  may 
be  instituted  in  equity  in  the  circuit  court  to 
surcharge  the  settlement  and  force  an  account- 
ing. 

[Ed.  Not6.— For  other  cases,  see  Executors  and 
Administrators,  Dec.  Dig.  {  516.*] 

Appeal  from  Circuit  Court,  Trimble  County. 

"To  be  officially  reported." 

In  the  matter  of  the  settlement  of  the  ac- 
counts of  Frank  Pritchard,  administrator  of 
the  estate  of  J.  F.  CapUnger,  In  which  LInnle 
G.  Capllnger  and  others  filed  exceptions. 
From  an  order  overruling  and  dismissing  the 
exceptions,  exceptors  appealed  to  the  circuit 


I  court ;  and,  from  an  order  dlsmlfwlng  the  ap- 
peal, they  appeal.    Affirmed. 

Claude  B.  Terrlll,  for  appellants.     O.  W. 
Peak,  Edwards,  Ogden  &  Peak,  for  appellee. 

NUNN,  C.  J.  The  time  Is  not  stated,  bat 
prior  to  the  year  1903  appellee  was  appointed 
administrator  of  the  estate  of  J.  F.  CapUng- 
er, and  In  the  early  part  of  the  year  1903  be 
made  a  partial  settlement,  and  about  Novem- 
ber of  that  year  he  made  what  he  alleged  to 
be  a  final  settlement  Appellants,  the  widow 
and  children  of  3.  F.  Capllnger,  filed  excep- 
tions to  both  settlements.  On  the  23d  day  of 
November,  1903,  appellee  resigned  as  such  ad- 
ministrator In  open  court  which  resignation 
was  accepted.  A  rule  was  awarded  against 
him  requiring  him  to  file  in  the  county  conrt 
by  January  10,  1904,  a  statement  or  correct 
copy  of  a  sale  bill  and  an  inventory  of  the  es- 
tate of  J.  F.  Capllnger,  which  went  into  bis 
hands  as  such  administrator.  (It  is  indi- 
cated that  the  originals,  if  ever  filed,  were 
lost)  It  appears  that  he  did  not  respond  to 
this  rule,  but  his  attorney  did  for  him  and  de- 
nied the  Jurisdiction  of  the  court  to  grant 
and  require  him  to  respond  to  such  a  rale,  as 
he  was  no  longer  the  administrator  of  the 
estate,  and  made  the  same  claim  with  refer- 
ence to  the  exceptions  made  and  filed  by  the 
widow  and  children  to  his  sertlements.  The 
matter  of  exceptions  to  the  settlements  was 
referred  to  a  special  commissioner  to  take 
proof  and  report  with  reference  thereto,  and 
as  to  the  state  of  accounts  existing  between 
appellee  and  the  estate.  The  commissioner 
made  and  filed  his  report  showing  that  appel- 
lee owed  the  estate  about  91,307,  but  did  not 
file  the  evidence  taken  with  It  At  least  it  Is 
not  copied  in  the  record.  Thus  matters  stood 
until  February  9,  1907,  when  the  county 
court  entered  the  following  order :  "Came  the 
parties  and  F.  J.  Pritchard,  still  protesting 
and  objecting  to  the  Jurisdiction  of  the  court 
herein,  and  all  proceedings  had  thereunder, 
and  the  court  being  advlspd  sustained  the  de- 
murrer, and  refused  to  consider  the  excep- 
tions filed  by  Mrs.  LInnle  O.  Capllnger,  Grace 
Capllnger,  by  her  guardian,  and  Mabel  Cap- 
linger,  and  the  same  are  all  overruled  and 
dismissed  by  the  conrt.  And  the  rule  hereto- 
fore taken  is  dismissed.  To  all  of  which  rul- 
ings said  Mrs.  LInnle  G.  Capllnger,  Grace 
Capllnger,  by  her  guardian,  and  Mabd  Prit- 
chard (Capllnger)  except  and  pray  an  appeal 
to  the  circuit  court  which  Is  granted.  And  it 
is  further  adjudged  by  the  court  that  the  said 
Frank  Pritchard  recover  of  the  plaintiff  his 
costs  herein  expended."  Appellants  appealed 
from  this  order  to  the  circuit  court  and,  fail- 
ing to  get  service  on  appellee,  proceeded 
against  him  as  a  nonresident  On  the  24th 
day  of  February,  1909,  plaintiff  in  the  appeal 
to  the  circuit  court  appellant  here,  moved 
the  circuit  court  to  submit  the  case  to  wliicta 
defendant  in  that  court  appellee  here,  object- 
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ed,  aa  shown  by  an  order  of  that  date.  Bat 
tbe  acUon  of  the  court  on  that  motion  does 
not  appeu.  It  appeam  that  at  the  June 
term,  190&,  appellee  by  attorney  moved  the 
conrt  to  dlamlaii  the  appeal,  because  no  ai>- 
peal  bond  had  been  executed.  Appellants 
then  tendered  a  bond,  the  court  took  the  mat- 
ter under  advisement  until  the  13th  day  of 
NoTember,  1900,  and  then  made  an  order  dls- 
miadng  the  appeal  because  no  bond  was  exe- 
cated  at  the  time  the  appeal  was  taken,  nor 
tendered  within  00  days,  the  time  fixed  by 
law,  and  from  that  order  appellants  appealed 
to  this  court. 

Sectl(»  724,  Civ.  -Code  Prac,  provides  that 
an  appeal  most  be  taken  by  presenting  a  cer- 
tified copy  of  the  Judgment  of  the  lower 
court  and  the  ftmonnt  of  the  costs,  and  caus- 
ed to  be  executed  before  the  clerk  by  one  or 
more  sufficient  sureties  a  bond  to  the  elfect 
tliat  aK>eIlant  will  satisfy  and  perform  the 
Judgment  that  shall  be  rendered  on  the  ap- 
peal Whereupon  the  clerk  shall  Issue  an  or- 
der to  the  Judge  of  the  Inferior  court  to  stay 
ail  proceedings  thereon.  This  was  all  com- 
piled with,  except  the  execution  of  the  bond. 
Tlie  case  at  Hugglns  on  Petition,  102  S.  W. 
S19,  31  Ky.  Lew  Rep.  475,  was  similar  to  tbe 
one  at  bar,  and  an  appeal  bond  was  not  ^e- 
flited  as  required  by  the  Code,  and  for  this 
reason  the  lower  court  dismissed  the  appeal, 
and  was  sustained  In  Its  action  by  this  court 

This  la  conclusive  of  the  case  at  bar,  un- 
leii  the  court  erred  In  refusing  to  accept  the 
bond  tendered  by  them  when  the  motion  was 
made  to  dismiss  the  appeal  for  tbe  want  of  a 
bond,  which  was  rendered  long  after  the  ex- 
piration of  tbe  60  days  from  the  time  of  the 
tendltion  of  the  Judgment  In  the  county 
court  This  court  has  decided  that  when  a 
party  undertakes  to  give  a  bond  required  by 
law,  and  It  Is  defective,  the  court  should  per- 
mit the  party  to  make  the  bond  perfect,  but 
it  has  never  decided  that  when  a  party  fails 
to  execute  a  bond  within  the  time  prescrib- 
ed by  law,  he  should  be  permitted,  or  that 
tbe  court  has  power  to  permit  the  execution 
of  the  bond  after  the  time  allowed  by  law  for 
iu  execution,  and  It  Is  our  opinion  that  It  Is 
not  within  the  authority  of  the  court  to  do 
8ol  The  section  of  the  Code  referred  to  re- 
quires the  execution  of  the  bond  before  the 
clerk  has  the  authority  to  issue  the  order  to 
stay  the  proceedings  on  the  Judgment,  and 
to  direct  the  Inferior  court  to  transmit  to  his  I 
oflke  all  the  original  papers  In  tbe  case,  or  to 
Ivne  summons  thereon.  Tbe  execution  of ! 
this  bond  is  the  basis  for  the  action  of  the ' 
cleric,  and,  as  it  was  not  executed  before  blm 
irttbln  60  days  after  the  Judgment  of  the 
connty  court  the  lower  court  did  not  err  in 
dlimiaalng  the  proceeding.  If,  however,  ap- 
pdlee  as  administrator  still  owes  tbe  estate 
00  a  fair  settlement  of  his  accounts,  the  pai^ 
ties  In  interest  are  not  without  a  remedy. 
An  action  may  be  Instituted  In  equity  in  the 


circuit  court  surcharging  his  settlements,  and 
force  him  to  account  for  what  he  owes  the 
estate.  The  proceedings  had  in  the  tM>unty 
and  circuit  courts  are  not  a  bar  to  such  an 
action,  as  the  issnes  therein  were  not  tried 
upon  their  merits,  or  at  all,  as  expressly 
shown  by  the  orders  of  tbe  county  and  cir- 
cuit courts.  The  rule  Is  well  established  tiiat 
when  a  settlement  of  a  fiduciary  Is  contested 
In  the  county  court  and  that  court  tries  the 
exceptions  on  their  merits,  the  remedy  of 
the  aggrieved  party  is  by  appeal,  but  not  so 
when  there  Is  no  trial,  and  his  exceptions  are 
dismissed  without  a  hearing,  as  in  the  case 
at  bar.  Bell  v.  Henshaw,  91  Ky.  430,  15  S. 
W.  3,  12  Ky.  Law  Rep.  674,  and  Turley's 
Adm'r  v.  Barnes,  etc.,  103  Ky.  127,  44  S.  W. 
446,  19  Ky.  Law  Rep.  1808. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  affirmed. 

CARROLL,  J.,  not  sitting. 


LANSDOWNB  v.  REIHMANN  et  al. 
(Conrt  of  Appeals  of  Kentucky.    Jan.  25,  1910.) 

Contracts    (!    27»)  —  Implixd    Contract  — 

Bbjcach— Right  of  Recovery. 

Plaintiff  took  an  assignment  of  a  lease  for 
cert^n  premises  from  R  for  19  months.  At  tbe 
expiration  of  this  time  he  exercised  the  option 
in  the  lease  to  renew.  The  premises  were  used 
for  saloon  parposes,  as  known  by  tbe  owner  and 
plaintiff's  assignor.  When  plaintiff's  license  ex- 
pired, the  owner  and  plaintiff's  assignor  refused 
to  sign  his  petition  for  a  new  license,  whereup- 
on it  was  refused.  Held,  that  there  was  no  con- 
tract with  either  to  sign  such  a  petition,  and 
hence  they  are  not  liable  to  plaintiff  for  loss  be- 
cause of  his  failure  to  secure  a  license. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  {  27.*] 

Appeal  from  Circuit  Court  Kenton  Coun- 
ty, Common  Law  and  ESquity  Division. 

"Not  to  be  officially  reported." 

Action  by  A.  J.  Lansdowne  against  H.  H. 
Reihmann  and  another.  From  a  Judgment 
for  defendants,  plaintlfF  appeals.     Affirmed. 

A.  E.  Stricklett  for  appellant  B.  F.  Gra- 
zianl,  for  appellees. 

CLAY,  C.  Section  1  of  an  ordinance  of  the 
city  of  Covington  relating  to  the  sale  of  spir- 
ituous, vinous,  and  malt  liquors  provides  that 
a  person  applying  for  a  license  shall  present 
a  petition  to  the  general  council  to  the  ef- 
fect that  the  petitioner  for  license  is  of  good 
reputation,  which  petition  shall  be  signed  by 
at  least  10  freeholders  residing  In  and  hold- 
ing real  estate  In  tbe  voting  precincts  In 
which  the  said  sales  are  proposed  to  be 
made,  and  shall  also  be  signed  by  the  owner 
or  agent  of  the  house  or  premises  wherein 
said  sales  are  made,  to  signify  his  consent 
It  further  provides  that  if  the  general  coun- 
cil are  satisfied  that  such  license  should  be 
granted,  they  shall  pass  an  order  to  that  ef- 
fect. 
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Appellant's  petition  avers  that  on  the  1st 
day  of  May,  1906,  appellee  H.  H.  Relbmann, 
by  contract  In  writing,  leased  to  appellant, 
A.  J.  Lansdowne,  a  certain  house  at  the 
northwest  comer  of  Fifth  and  Scott  streets 
In  Covington,  Ky.,  together  with  all  the  bar 
fixtures  and  equipment  therein  located.  Said 
lease  was  for  a  period  of  19  months,  and  at 
the  expiration  of  that  time  appellant  was 
tsl\en  the  privilege  of  renewing  his  lease  on 
the  premises,  and  the  bar  fixtures  therein 
located  for  a  further  period  of  two  years. 
Said  premises  were  leased  by  appellant  for 
the  purpose  of  conducting  a  saloon  therein 
for  the  retailing  of  spirituous,  vinous,  and 
malt  liqnors.  It  was  known  to  appellees 
Relhmann  and  Rousellott  that  appellant  bad 
rented  the  premises  for  said  purpose.  After 
be  entered  into  the  contract  with  Relhmann, 
he  i)ald  the  rent  of  $55  per  month  to  appel- 
lee Felicia  Rousellott,  who  accepted  said 
monthly  installments  of  rent  and  Issued  her 
receipt  therefor.  At  the  expiration  of  his 
term  of  19  months,  appellant  gave  appellees 
notice  In  writing  that  he  exercised  his  right 
to  renew  the  lease  for  the  additional  two 
years.  Thereafter  he  entered  upon  the  en- 
joyment of  his  rights  under  said  lease  for 
the  additional  period. 

The  property  In  question  was  owned  by 
appellee  lellcla  Rousellott.  Relhmann  in 
making  the  contract  with  appellant  acted 
with  the  approval  of  his  coappellee.  He 
thereafter  accepted  appellant  as  a  tenant  for 
19  months  and  also  for  the  renewal  period. 
Appellant  procured  the  necessary  licenses  to 
conduct  his  business  from  the  United  States 
government  and  from  the  state  and  county 
authorities.  In  order  to  conduct  the  busi- 
ness, It  was  necessary  to  procure  a  license 
from  the  city  of  Covington,  to  secure  which 
It  was  also  necessary  to  obtain  the  written 
consent  of  appellee  Rousellott.  When  the 
city  license  theretofore  obtained  by  appellant 
was  allowed  to  expire,  he  presented  his  ap- 
plication to  the  city  of  Covington  for  renew- 
al of  his  license.  He  applied  to  appellees  to 
sign  his  application,  but  each  refused.  By 
reason  of  their  refusal,  he  was  compelled  to 
close  up  his  place  of  business. 

In  order  to  more  conveniently  use  the 
place  for  a  saloon,  and  believing  that  appel- 
lees would  carry  out  their  contract,  appel- 
lant made  certain  improvements  upon  the 
premises  and  purchased  certain  goods  and 
fixtures  of  the  value  of  about  $300.  This  ex- 
pense was  incurred  by  him  in  the  belief  that 
he  would  be  permitted  to  renew  his  license. 
The  petition  concludes  with  an  allegation 
that  he  by  reason  of  the  refusal  of  appellees 
to  sign  his  petition  for  renewal  of  his  license 
lost  the  use  of  the  unexpired  part  of  his  li- 
censes, issued  to  him  by  the  United  States, 
the  state  of  Kentucky,  and  the  county  of 
Kenton,  of  the  value  of  $ .  It  was  fur- 
ther alleged  that  appellant's  business  was  a 
profitable  and  growing  business,  and  that 
by  reason  of  appellees'  falling  and  refusing 


to  sign  Us  petition  he  was  damaged  ta  the 
sum  of  $4,500.  To  the  foregoing  petition  ap- 
pellees filed  a  demurrer,  and  the  demurrer 
was  sustained.  Appellant  thereafter  amend- 
ed bis  petition,  and  alleged  that  appellee 
Relhmann  rented  the  premises  in  question 
for  saloon  purposes,  and  that  it  was  agreed 
and  understood  by  and  between  appellee 
Relhmann  and  appellee  Rousellott  at  the 
time  of  making  said  lease  that  the  premises 
should  be  so  used.  It  is  further  charged  that 
the  appellee  Relhmann  on  May  1,  1906,  en- 
tered into  the  contract  referred  to  in  the 
original  petition,  wherein  Relhmann  assign- 
ed to  appellant  all  his-  rights  under  said 
lease.  Thereafter  appellant  filed  a  second 
amended  petition,  charging  that  the  premis- 
es in  question  at  the  time  of  the  lease  there- 
of by  appellee  Rousellott  to  appellee  Relh- 
mann had  been  continuously  used  for  more 
than  fifteen  years  for  saloon  purposes,  and 
that  ever  since  that  time  there  had  been  a 
saloon  conducted  on  the  premises;  that  at 
the  time  of  the  execution  of  said  lease  by 
said  Rousellott  to  said  Relhmann  said  prem- 
ises were  equipped  with  bar,  shelving,  and 
other  fixtures  suitable  for  saloon  purposes, 
and  that  said  premises  were  leased  by  said 
Relhmann  for  saloon  purposes;  that  this 
purpose  was  known  to  appellee  Rousellott  at 
the  time  of  the  execution  of  the  leaae;  that 
the  premises  were  far  from  the  principal 
portion  of  the  city  of  Covington,  and  were  in 
slight  demand  for  purposes  other  ttian  that 
of  carrying  on  a  coffee  house  or  saloon. 
Thereafter  appellee  demurred  to  the  petition 
as  amended,  and  the  demurrer  was  sustain- 
ed. The  appellant  then  filed  another  amend- 
ed petition,  wherein  he  set  forth  the  section 
of  the  ordinance  referred  to,  and  alleged  that 
he  was  a  person  of  good  character  and  rep- 
utation, and,  had  appellees  signed  his  peti- 
tion and  given  their  consent  in  writing  that 
said  premises  should  be  used  for  saloon  pur- 
poses, he  would  thereby  have  been  enabled 
to  secure  a  license  from  .the  city  council  to 
continue  the  business  of  retailing  liquor.  A 
demurrer  was  also  sustained  to  the  petition 
as  amended.  Appellant  declining  to  plead 
further,  his  petition  was  dismissed.  From 
that  judgment  this  appeal  is  prosecuted. 

Whether  or  not  the  owner  of  property  may 
make  a  valid  contract  to  sign  an  applicant's 
petition  for  a  saloon  license,  and  to  consent 
thereto  in  writing,  is  a  question  we  deem  it 
unnecessary  to  decide.  Suffice  it  to  say  that 
neither  the  allegations  of  the  petition  nor  the 
various  amendments  thereto  show  any  such 
contract  on  the  part  of  appellees.  There 
was  no  provision  in  the  lease  from  Relhmann 
to  Lansdowne  by  which  the  former  agreed 
to  sign  the  application  of  the  latter  for  a  li- 
cense. As  he  was  not  the  owner  of  the  prop- 
erty, it  was  not  necessary  that  he  should  do 
BO.  Nor  was  there  any  contract  on  the  part 
of  appellee  Rousellott  to  sign  the  application 
of  Relhmann  himself.  Nor  did  she  contract 
to  sign  the  application  of  Lansdowne.    The 
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mere  tact  that  she  consented  to  the  asslgn- 
meDt  of  the  lease  by  Relhmann  to  Lansdowne 
br  accepting  the  rent  from  tansdowne  did 
not  place  npon  her  the  duty  of  signing  Lansp 
downe's  petition  when  he  elected  to  renew 
the  lease.  It  does  not  appear  that  appellant 
was  deixlved  of  the  Improvements  made  upon 
the  premises.  He  simply  states  that  the 
goods  purchased  and  the  Improvements  made 
were  of  no  value  to  him  without  the  use  of 
the  premises.  There  Is  no  charge  In  the 
pleadings  that  appellant  Is  being  held  for 
the  rent  So  far  as  the  pleadings  show,  he 
merely  gave  up  the  premises.  Under  such 
drcomstances,  there  was  no  Implied  con- 
tract on  the  part  of  appellee  Rousellott  to 
id^  the  petition.  She  cannot  therefore  be 
held  liable  in  damages  for  falling  to  do  that 
which  die  was  under  no  obligation  to  do. 
We  oondnde,  then,  that  neither  the  petition, 
nor  the  petition  as  amended,  states  any  cause 
of  action  against  the  appellees. 
Jndgmoit  affirmed. 


MTODLETON  ▼.  COMMONWEALTH. 

(Ctonrt  of  Appeals  of  Kentucky.    Jan.  27,  1910.) 

tCioaNAi.  Law  (8  1172»)  —  Appeal  —  Ik- 

snuCTioNS— Revkbsiblk  Ebror. 
Under  Cr.  Code  Prac.  |  225,  dlrectin([  the 
maimer  in  which  Instructiona  shall  be  given, 
while  it  is  bad  practice  to  give  additional  in- 
(tructions  after  the  argument  has  commenced, 
it  ia  not  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dee.  Dig.  |  1172.»] 
iCsncnJAL  Law  (J  1172»)  — Appbai,— Iw- 

snucnoNs— Revebsible  Ekbob. 
Oidinarily,  the  giving  of  an  nnanthorized 
faistTDction  is  ground  for  reversal. 

[Bl  Note.— For  other  cases,  see  Criminal  Law, 
Det  Dig.  I  1172.»] 
8.  HOUCIDB    (I   340*)— INSTBU0TI0N&— Habm- 

U88  EBBOB. 

In  a  trial  for  homicide,  where  all  the  ev- 
idence showed  that  the  parties  were  always  at 
least  100  yards  apart  from  the  time  the  trou- 
ble betnui  until  deceased  was  killed,  and  the  ju- 
ry hid  only  to  determine  who  commenced  the 
fflflienlty  and  wfab  fired  the  fitat  ahot,  an  instruc- 
tion that  if  defendant  commenced,  or  willingly 
aigaged  in,  the  conflict  with  deceased  with  the 
intention  of  doing  him  bodily  harm,  and  contin- 
ned  the  conflict  up  to  the  time  of  the  killing, 
tile  plea  of  self-defense  was  not  available,  net- 
flier  aided  nor  hindered  the  jury,  and  hence, 
fliODgh  onnecessary,  was  not  prejudicial. 

[Ed.  Note.— For  other   cases,   see    Homicide, 
Cent  Mg.  H  715-720;    Dec.  Dig.  S  840.*] 

4.  CanciHAL  Law  (§  814*)— TbiaI/— Instbxto- 

noHs. 
The  refusal  of  an  instruction  not  warrant- 
ed by  the  facts  proven  la  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  |  1970;    Dec.  Dig.  {  814.*] 

i.  HoiaciDB  ({  250*)— Sotkcikhct  o»  Bvi- 

DBSCI. 

In  a  trial  for  mnrder,  evidence  held  snffl- 
dent  to  (iiKiort  a  conviction. 

[Ed.  Note.— For  other  caaes,  see  Homicide, 
Cent  Dig.  ff  516-^17 ;    Dec.  Dig.  {  250.*] 


a  CsnciNAL  Law  (J  1186*)— Appbal. 

Where  it  appears  that  accused  has  had  a 

substantially  fair  trial  of  the  merits  of  his  case, 

a  conviction  should  not  be  disturbed  on  apppeal. 

[Ed.  Note, — ^For  other  caaes,  see  Criminal  Law, 

Cent  Dig.  |  3219;    Dec.  Dig.  {  1186.*] 

Appeal  from  Circuit  Court,  Bell  County. 
"To  be  officially  reported." 
Walter  Mlddleton  was  convicted  of  mur- 
der, and  appeals.    Affirmed. 

W.  F.  Hall  and  B.  N.  Ingram,  for  appel- 
lant James  Breathitt,  Atty.  Gen.,  and  Tom 
B.  McGregor,  Asst  Atty.  Gen.,  for  the  Com- 
monwealth. 

LASSING,  J.  Walter  Mlddleton  and  his 
two  cousins  were  indicted  by  the  grand  Jury 
of  Harlan  county  for  the  murder  of  Harmon 
Scott  Appellant,  Walter  Mlddleton,  was 
given  a  separate  trial  In  the  Harlan  circuit 
court,  and  the  jury  failed  to  agre&  The  case 
was  then  transferred  to  the  Bell  circuit  court, 
and  In  a  trial  in  that  court  held  in  April, 
1909,  the  Jury  again  failed  to  agree.  For  the 
third  time  the  case  was  called  for  trial  at 
the  September  term,  1909,  at  the  Bell  circuit 
court  and  upon  this  trial  appellant  was 
found  guilty  and  given  a  lifetime  Imprison- 
ment 

He  seeks  to  reverse  the  Judgment  predicat- 
ed on  that  finding  of  the  Jury  on  the  ground 
that  the  court  erred  In  Instructing  the  Jury, 
and  also  that  the  court  committed  error  in 
rewriting  one  of  the  Instructions  after  the 
case  had  been  partially  argued.  The  ques- 
tion raised  by  this  last  ground  for  reversal 
has  heretofore  l>een  before  this  court,  and  we 
will  dispose  of  it  before  entering  upon  a  con- 
sideration of  the  correctness  of  the  instruc- 
tions given.  Section  225  of  the  Criminal 
Code  of  Practice  directs  the  way  and  manner 
in  which  Instructions  shall  be  given  by  the 
trial  court,  and.  In  construing  this  section  as 
applicable  to  cases  where  conditions  have 
arisen  similar  to  those  under  consideration. 
It  has  been  expressly  held  that  while  It  Is 
bad  practice  to  give  additional  or  explana- 
tory instructions  after  the  argument  has  com- 
menced. It  Is  not  ground  for  reversal  so  to 
do.  McDanlel  v.  Commonwealth,  6  Bush, 
326;  West  v.  Commonwealth,  20  S.  W.  219, 
14  Ky.  Law  Rep.  217.  Appellant  Is  not  com- 
plaining that  the  Instruction  as  rewritten  by 
the  Judge  and  as  given  to  the  Jury  is  not  In 
form,  but  merely  questions  the  right  of  the 
trial  judge  to  do  so.  Under  the  decisions 
above  referred  to,  this  error  will  not  author- 
ize a  reversal,  and  hence,  unless  his  objec- 
tions to  the  Instructions  as  given,  and  partic- 
ularly No.  7,  are  well  taken,  or  unless  be 
was  entitled  to  an  Instruction  authorizing 
him  to  act  In  defense  of  his  cousins  as  well 
as  himself,  the  Judgment  must  be  affirmed. 
Not  only  does  appellant  challenge  the  correct- 
ness of  instruction  No.  7  as  given,  but  stout- 
ly contends  that,  under  the  proof.  It  should 
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not  have  been  given  at  all,  and  that  In  Hen 
thereof  he  was  entitled  to  have  given  to  the 
jury  an  instruction  directing  his  acauittal  if 
be  was  acting  In  the  defense  of  his  cousins. 
To  pass  upon  these  questions  correctly  It  be- 
comes necessary  to  consider  the  evidence  In 
detail. 

Appellant  and  his  cousins  lived  with  his 
father  on  Martin's  fork  of  the  Cumberland 
river,  In  Harlan  county,  Ky.  The  deceased, 
Harmon  Scott,  lived  with  his  mother.  In  Lee 
county,  Va.,  near  the  Kentucky  state  line. 
On  Saturday,  September  14,  190T,  he  came 
across  Stone  Mountain  into  Kentucky  to  a 
meeting  that  was  being  held  on  Martin's 
fork.  After  the  services  were  over,  he  went 
down  Martin's  fork  to  Bascom  Saylor's  still 
to  get  some  whisky.  He  had  with  him  some 
|6  or  $7,  a  45-callber  revolver,  and  a  pair  of 
saddlebags.  Appellant  and  his  two  cousins, 
who  were  indicted  with  him,  had  gone  down 
Martin's  fork  to  John  Scott's  store  In  the 
afternoon,  some  little  time  before  deceased 
went  down  that  way.  John  Scott  is  a  broth- 
er of  the  deceased,  Harmon  Scott.  Appellant 
carried  with  him  a  Winchester  rifle,  and  at 
least  one,  if  not  both,  of  his  cousins  had  a 
shotgun  as  they  went  from  home,  and  both 
of  them  had  shotguns  as  they  returned. 
Whether  John  Middleton  had  his  shotgun  as 
be  went  down  to  the  store  or  not  is  disputed. 
By  the  time  deceased  got  to  Saylor's  house, 
the  Middleton  boys  had  not  started  back  up 
the  fork.  The  stUlbouse  was  down  the  creek 
from  Saylor's  house,  and  there  were  two 
ways  of  reaching  it,  one  by  the  road,  and  an- 
other and  shorter  way  through  the  field. 
Saylor  told  deceased  to  go  around  the  road, 
as  he  was  on  horseback,  and  he  would  go 
through  the  field  and  meet  him  there  and 
accommodate  him.  As  deceased  rode  off 
down  the  road  to  go  to  the  still,  the  Middle- 
ton  boys  were  seen  coming  through  the  field 
from  the  stlllhouse  to  Saylor's  house.  Wheth- 
er or  not  they  saw  deceased  as  they  came  up 
is  not  shown,  but  they  could  have  seen  him 
had  they  looked  In  his  direction,  as  the  way 
was  clear.  Deceased  went  on  to  the  still 
and  bought  and  paid  for  a  quart  and  a  pint 
of  whisky,  put  the  bottles  in  his  saddlebags, 
took  a  drink  of  whisky  from  a  cup,  and 
started  shortly  thereafter  back  up  the  cre^ 
in  the  direction  from  which  he  came.  After 
going  about  250  or  300  yards,  he  overtook  and 
passed  the  Middleton  boys  near  the  home  of 
Anthony  Ely,  a  brother-in-law  of  appellant, 
and,  according  to  the  testimony  of  appellant 
and  his  cousins,  nothing  out  of  the  ordinary 
passed  between  them,  and  he  rode  on  out  of 
Bight.  Shortly  after  he  passed,  they  say  that 
John  and  Tom  Middleton  fired  their  shot- 
guns at  a  bush  on  the  roadside  toward  the 
■river,  and  that  very  soon  thereafter  deceas- 
ed appeared  in  the  road  about  a  hundred 
yards  away  and  headed  toward  them,  and 
commenced  firing  his  pistol  at  appellant 
This  fire  was  returned  by  all  three  of  the 
Middleton   boys,   and   deceased   ran   away. 


They  contlnned  on  their  way  op  the  creek 
and  soon  came  within  sight  of  deceased 
again,  and  again  he  opened  fire  on  appellant, 
who  was  somewhat  in  advance  of  his  cons- 
ins.  After  he  had  fired  at  appellant,  and 
while  In  the  act  of  firing  again,  appellant  fir- 
ed two  shota  at  him,  and  he  disappeared  over 
a  knoll  or  hill  in  the  road  from  view.  Mrs. 
Surginer,  a  witness  for  the  commonwealth, 
who  lives  between  Anthony  Ely's  and  the 
home  of  appellant's  father,  testifies  that  ber 
attention  was  attracted  to  the  road  by  the 
shots,  and  upon  looking  in  that  direction  she 
saw  deceased  running  his  horse  up  the  road, 
and  appellant  and  one  of  his  cousins  mnning 
after  and  shooting  at  him  as  he  galloped 
away.  Many  witnesses  testify  that  shortly 
after  the  Middleton  boys  had  gone  up  the 
creek  they  heard  shota,  first  two  heavy  shots, 
then  many  shots,  heavy  and  light,  and  a  lit- 
tle later  two  light  shots,  that  seemed  to  t>e 
further  away,  and  that  cracked  like  a  rifle. 
Shortly  after  the  shooting  ceased,  Lewis 
Smith  came  up  to  appellant  and  his  cousins  in 
the  road,  and  together  they  went  on  toward 
appellant's  father's  house,  which  was  the  di- 
rection in  which  deceased  had  gone  Soon 
they  came  upon  his  saddlebags  in  the  road. 
A  short  distance  beyond  they  found  his  dead 
body  lying  in  the  road.  His  pistol,  lying  near 
him,  was  cocked,  and  three  empty  and  three 
loaded  hulls  were  found  in  it  An  exami- 
nation of  his  body  showed  that  he  was  shot  In 
the  back  by  a  82-caliber  bullet,  and  that  the 
shot  ranged  up,  went  through  his  heart,  and 
lodged  in  the  breastbone,  which  shot,  ac- 
cording to  the  testimony  In  the  case,  produc- 
ed instant  death.  Upon  discovering  the  body 
the  Middleton  boys  went  homei  The  com- 
monwealth proved,  by  one  Hensley,  that  he 
bad  heard  appellant  threaten  to  kill  deceas- 
ed, a  short  time  before,  the  next  time  he 
went  up  a  certain  branch.  Several  witnesses 
testify  that  the  character  of  appellant  and 
his  cousins  was  bad. 

This,  in  substance,  is  the  evidence  upon 
which  the  court  gave  the  Instructions  usual- 
ly given  In  a  murder  trial,  on  murder,  man- 
slaughter, and  self-defense,  with  the  instruc- 
tion to  find  the  accused  guilty  of  manslaugh- 
ter if  In  doubt  as  to  the  degree  of  his  guilt 
No  fault  is  found  with  any  of  these  instruc- 
tions, and,  Indeed,  there  could  well  be  none, 
as  they  are  aptly  drawn. 

In  addition  to  these,  the  court  gave  two 
other  instructions,  Nos.  6  and  7.  No.  6  is 
clearly  In  appellant's  favor,  and  no  complaint 
is  made  of  It  In  No  7  the  court  in  sub- 
stance, told  the  jury  that  if  they  believed 
from  the  evidence,  beyond  a  reasonable  doubt 
that  defendant  commenced,  or  willingly  and 
mutually  engaged  in,  the  conflict  with  the  de- 
ceased with  the  Intention  to  do  him  bodily 
harm,  and  continued  and  urged  said  con- 
flict up  to  and  Including  the  time  defendant 
shot  and  killed  deceased.  If  he  did  so  shoot 
and  kill  him,  he  could  not  avail  himself  of 
the  plea  of  self-defense.    We  are  of  opinion 
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that  It  was  omieceBsary  to  give  this  Instrnc- 
tion,  and,  while  ordinarily  the  giving  of  an 
nnaathorized  instruction  is  ground  for  rever- 
sal, after  a  careful  examination  of  the  evi- 
dence in  this  case  we  are  of  opinion  that  the 
■nbstantial  rights  of  appellant  were  not 
prejadiced,  and,  this  being  so,  the  case 
sboold  not  be  reversed  because  this  Instruc- 
tion was  given.  If  the  parties  had  been  near 
oiough  to  each  other  to  have  left  In  the 
minds  of  the  Jury  any  doubt  as  to  the  man- 
ner In  which  the  conflict  was  commenced  or 
carried  on,  or  there  had  been  any  words 
passed  Ijetween  them'  prior  to  the  trouble  or 
while  it  was  in  progress,  then  the  Jury  might 
have  been  misled  by  this  instruction.  But 
since  all  of  the  evidence  shows  that  these 
parties  were  always  at  least  a  hundred  yards 
apart,  from  the  time  the  trouble  began  un- 
to deceased  was  killed,  the  Jury  had  only  to 
determine  who  commenced  the  difficulty,  who 
fired  the  first  shot,  who  was  at  fault ;  and, 
tn  arriving  at  this  conclusion,  the  instruc- 
tion complained  of  neither  aided  nor  hinder- 
ed the  Jury,  and  hence  was  not  prejudicial. 

There  is  no  merit  In  the  contention  of  ap- 
pellant that  the  trial  court  should  have  glv«i 
him  an  instruction  authorizing  him  to,  and 
Justifying  him  if  he  did,  shoot  In  defense  of 
his  cousin,  because  there  Is  no  evidence  upon 
vhich  to  base  such  an  Instruction.  Appel- 
lant was  asked  why  he  fired  when  he  did  tip- 
on  each  occasion  that  he  fired,  and  he  testi- 
fies positively  and  clearly  that  he  fired  in  de- 
IBiBe  of  himself.  Nowhere  does  it  appear 
tint  he  regarded  his  cousins  in  danger  of 
telng  shot  by  deceased,  and  nowhere  does  It 
appear  that  deceased  was  shooting  at  his 
CDDSbis.  On  the  contrary,  it  is  made  clear 
from  the  testimony  of  appellant,  and  his 
cousins  as  well,  that  deceased  ^as  firing  at 
appellant  This  being  so,  and  appellant  ad- 
mitting that  he  was  shooting  at  deceased  be- 
cause he  believed  that  his  own  life  was  in 
danger,  the  court  did  not  err  in  failing  to 
gjre  an  instruction  which  was  not  warranted 
by  the  facts  proven. 

The  case,  while  not  complicated,  Is  render- 
ed difficult  because  of  the  conflict  in  the  tes- 
timony  of  the  witnesses  upon  the  vital  point 
If  appellant  and  his  witnesses  ^re  to  t)e  l>e- 
Uered,  deceased  was  shot  down  by  appellant 
after  he  had  made  two  murderous  assaults 
npon  him  with  a  heavy  or  large  revolver. 
While,  on  the  other  hand,  if  the  testimony  of- 
fered by  the  commonwealth  is  true,  deceased 
was  killed  while  he  was  making  an  effort  to 
escape.  He  was  shot  In  the  back.  Of  this 
one  fact  there  is  no  doubt,  and  this  point 
tends  most  strongly  to  corroborate  and  sub- 
stantiate the  testimony  of  Mrs.  Snrginer, 
who  says  that  when  tliey  passed  her  house 
deceased  was  riding  rapidly  away  and  being 
panned  and  fired  at  by  appellant  and  his 
cousins.  The  theory  of  the  commonwealth  is 
supported  by  evidence  amply  sufficient  to  up- 


hold the  verdict  of  the  Jury,  which  must 
have  been  Influenced  In  large  measure  by  the 
fact  that  deceased  was  shot  in  the  back ;  and 
although  appellant  attempts  to  account  for 
this  by  saying  that  while  he  was  shooting  at 
appellant,  his  horse  was  rearing  and  plung- 
ing, and  intimates  that  It  must  have  whirled 
so  that  deceased's  back  was  turned  toward 
appellant  Just  as  he  fired  the  last  shot,  this 
idea  evidently  did  not  Impress  itself  upon 
the  minds  of  the  Jury,  and  they  accepted  the 
testimony  of  Mrs.  Surglner  as  true  and  on 
it  based  their  finding  and  verdict. 

An  examination  of  the  record  shows  that 
in  the  conduct  of  the  trial  no  difficult  ques- 
tions were  presented  to  the  court,  and  but 
few  objections  made  to  the  introduction  of 
testimony,  and  that  such  as  were  made  bore 
upon  immaterial  or  inconsequential  points. 
We  find  no  prejudicial  error  committed  dur- 
ing the  conduct  of  the  trial,  and,  as  said  by 
'this  court  In  the  case  of  Mullins  v.  Common- 
wealth, 108  S.  W.  252,  32  Ky.  Law  Rep. 
1216,  and  again  in  the  case  of  Collett  v.  Com- 
monwealth, 121  S.  W.  426,  and  recently  em- 
phasized in  the  cases  of  Hargis  v.  Common- 
wealth (decided  December  1,  1900)  123  S.  W. 
289,  and  Parrish  v.  Commonwealth  (decided 
December  9,  1909)  123  S.  W.  339,  where  it 
appears  that  the  accused  has  had  a  substan- 
tially fair  trial  of  the  merits  of  his  case,  a 
Judgment  of  conviction  should  not  be  dis- 
turt)ed. 

Applying  the  same  rule  In  this  case,  the 
Judgment  must  be  affirmed. 


THOMPSON  &  CO.  V.  TAYLOR  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  18,  1910.) 

1.  Pmncipal  and  Agent  (J  78»)— Liabiutt 
OF  Aoent. 

Where  an  agent  who  golicited  orders  tor 
merchandise  and  collected  money  therefor  and 
forwarded  the  same  to  his  principal,  knew  that 
his  clerk  employed  to  solicit  orders  collected 
money  from  customers,  he  was  liable  to  the 
principal  for  the  act  of  the  clerk  converting  the 
money  so  collected. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §i  117,  151 ;   Dec.  Dig.  S  73.*] 

2.  Husband  and  Wifb  (|  149*)— Property  of 
Wife— tOABiLiTT  fob  Husband's  Debts. 

A  home  purchased  partly  with  tlie  hus- 
band's exempt  property  and  partly  with  the 
money  of  the  wife  derived  from  a  sale  of  real 
estate  given  her  by  her  father,  where  title  is 
taken  in  the  name  of  the  wife,  is  not  subject 
to  the  husband's  creditors. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  Jf  573,  574 ;  Dec.  Dig.  §  149.*] 

Appeal  from  Circuit  Court,  Bell  County. 

"Not  to  be  officially  reported." 

Action  by  Thompson  &  Co.  against  J.  M. 
Taylor  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  as 
to  defendant  J.  M.  Taylor,  and  affirmed  as 
to  Pearl  Taylor. 

N.  B.  Patterson,  for  appellant. 
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BABKER,  J.  The  appellants  Thompson  & 
Co.  are  merchants  In  Louisville,  Ky.  The 
appellee  J.  M.  Taylor  was  their  agent  In 
Plnevllle,  Ky.  The  scope  of  his  agency  orig- 
inally -was  to  soUcIt  orders  for  the  purchase 
of  fruits  and  vegetables  and  such  like  mer- 
chandise, and  to  send  these  on  to  bis  prin- 
cipals, who  shipped  the  goods  to  the  custom- 
ers and  collected  the  accounts.  G.  D.  Taylor 
was  an  impecunious  first  cousin  of  J.  M.  Tay- 
lor. The  latter,  desiring  to  aid  his  cousin, 
employed  him  to  place  orders  for  his  prin- 
cipals, but  did  not  expressly  authorize  him 
to  collect  anything  for  appellants.  It  seems, 
however,  that  G.  D.  Taylor  collected  from 
various  customers  sums  aggregating  $117.81, 
which  he  failed  to  pay  over,  but  appropriated 
to  his  own  use.  An  investigation  uncovered 
these  transactions,  and  G.  D.  Taylor  there- 
upon paid  over  $.33,  which  he  still  had  In  his 
possession,  leaving  a  balance  due  of  $34.81. 
Subsequently  he  fled  the  country,  and  it  Is 
said  tliat  he  has  since  died.  Thompson  &  Co. 
thereupon  instituted  this  action  against  J. 
M.  Taylor  to  recover  a  Jndfrnient  for  the  sum 
of  $»4.81,  collected,  as  aforesaid,  by  G.  D. 
Taylor,  and  also  to  subject  a  small  tract  of 
land  which  stood  in  the  name  of  Pearl  Tay- 
lor, the  wife  of  J.  SI.  Taylor,  to  the  payment 
of  her  husband's  debt,  on  the  theory  that  this 
land  had  been  fraudulently  conveyed  by  the 
husband  to  the  wife.  J.  M.  Taylor  placed  In 
I.ssue  all  of  the  allegations  of  the  petition 
which  alleprod  authority  In  G.  T>.  Taylor  to 
collect  accounts  belonging  to  Thompson  & 
Co.,  and  also  denied  all  the  allegations  of 
fraud  In  connection  with  the  conveyance  of 
the  property  to  his  wife.  The  ease  having 
been  submitted  to  the  chancellor  for  final 
Judgment,  he  dismissed  the  petition,  and  from 
this  order  Thompson  &  Co.  have  prosecuted 
this  appeal. 

■\Ve  think  the  court  erred  in  dismissing  the 
petition,  In  so  far  as  It  sought  a  judgment 
against  J.  M.  Taylor  for  the  money  collected 
by  his  clerk,  G.  D.  Taylor.  The  evidence 
clearly  shows  that  J.  M.  Taylor  frequently 
collected  money  from  the  customers  of  his 
principals  and  forwarded  it  to  them  at 
Louisville.  It  also  shows  that  he  knew  that 
G.  D.  Taylor  had  been  collecting  money  from 
the  customers  of  Thompson  &  Co.  prior  to 
the  wrongful  conversion  complained  of  in 
this  case.  This  being  true,  he  Is  responsible 
for  the  acts  of  his  clerk. 

But  we  think  the  court  correctly  dismissed 
the  petition  as  to  Pearl  Taylor.  The  evidence 
shows,  without  contradiction,  that  the  pur- 
chase of  the  little  home  which  stands  in  the 
name  of  the  wife  was  made  partly  with  mer- 
chandise of  the  husband  which  had  been  set 
aside  to  him  as  exempt  ur.der  the  statute, 
and  partly  with  money  of  the  wife  deriveil 
from  tlie  sale  of  realty  given  her  by  her  fa- 
ther. This  being  true,  nothing  went  Into  the 
purchase  of  the  home  to  which  the  creditors 


were  entitled;  and  therefore  they  cannot  ask 
that  the  property  In  question  be  subjected  to 
their  debts. 

For  these  reasons,  the  Judgment  Is  revers- 
ed as  to  J.  M.  Taylor  for  further  proceedings 
consistent  herewith,  and  affirmed  as  to 
Pearl  Taylor. 


STKOTHBR  v.  MILLER. 
(Court  of  Appeals  of  Kentucky.    Jan.  27,  1910.) 

1.  Contracts  (§  10*)— Option  to  Pxtrchasb 
— mutcality. 

Where  the  owner  of  a  stallion  agreed  to  sell 
a  one-half  interest  in  it  to  another  on  a  statod 
date,  the  owner  meanwhile  to  have  possessum 
during  seasons,  and  the  other  to  have  possession 
and  care  of  tlie  horse  at  other  times,  the  con- 
tract was  not  lacking  in  mutuality. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  24^0;    Dec.  Dig.  §  10.»] 

2.  Sales  (§«  19,  20»)— Considebatiosj. 

A  contract  of  the  owner  with  another  to 
sell  a  one-half  interest  in  a  stallion  given  in 
consideration  of  an  agreement  whereby  the  oth- 
er released  bis  right  to  buy  the  horse  from  those 
from  whom  the  owner  obtained  it,  and  of  an  un- 
dertaking; of  the  other  to  care  for  the  horse  four 
months  m  the  year,  was  based  on  a  valuable 
consideration. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §1  31,  32;    Dec.  Dig.  SS  19,  20.»] 

3.  Sales  (|  82*) — Contract  —  Time  as  Es- 

SE.NCE. 

Time  was  not  of  the  essence  of  a  contract 
to  sell  a  one-half  interest  in  a  horse  at  a  stat- 
ed date;  and,  if  the  buyer  within  a  reasonable 
time  after  the  specified  date  offered  the  sum  due. 
it  would  be  a  sufficient  compliance  as  to  time. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  220 ;    Dec.  Dig.  §  82.  •] 

Appeal  from  Circuit  Court,  Graves  County. 

"Not  to  he  officially  reported." 

Action  by  L.  J.  Miller  against  W.  C.  Stro- 
ther.  Judgment  for  plaintiff,  and  defendant 
api)eals.    Affirmed. 

Sims,  Du  Bose  &  Bodes,  for  appellant 
Wright  &  McElroy,  for  apiiellee. 

CARROLL,  J.  In  the  fall  of  1906  the  ap- 
pellee. Miller,  entered  Into  an  arrangement 
with  Sullenberger  Bros,  of  Virginia,  by 
wliich  lie  was  to  purchase  from  tliem  a  stal- 
lion for  $400.  After  Miller  ascertained  that 
he  could  purchase  the  horse  for  $400,  he 
falsely  represented  to  Strother,  who  also 
wanted  to  obtain  a  stallion,  that  this  one 
could  be  bought  for  $800,  and  Strother  and 
Miller  then  agreed  to  buy  the  horse  in  part- 
nership, Strother  being  under  the  Impression 
that  the  horse  would  cost  $800.  and  each  of 
them  would  pay  $400.  Miller's  purpose  in 
representing  to  Strother  that  the  horse  would 
cost  $.S!)0  was  to  iiKlure  Strother  to  pay  the 
entire  purchase  price,  so  that  he  might  ob- 
tain a  half  interest  in  the  horse  without  any 
cost  to  himself.  Shortly  after  this  Strother 
wrote  to  Sullenberger  Bros.,  informing  them 
of  his  pnrchas-e  of  a  half  interest  In  the 
horse,  and  inclosing  his  check  for  $400.    Up- 
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on  the  receipt  of  this  letter,  Sullenberger 
Bros.,  wrote  Strother  that  they  had  agreed 
to  sell  the  horse  to  Miller  for  $400,  and  did 
not  Intend  to  be  party  to  the  fraud  attempt- 
ed to  be  perpetrated  by  Miller  npon  Strother. 
They  further  wrote  that.  If  Strother  wanted 
the  horse,  he  must  gee  Miller  and  get  his  con- 
sent to  cancel  the  contract  they  had  made 
with  him  to  sell  him  the  horse  for  $400,  and 
that,  when  released  from  any  obligation  to 
Miller,  they  would  sell  the  horse  to  Strother, 
and  in  the  meantime  would  hold  his  check. 
Cpon  receipt  of  this  letter,  Strother  went  to 
Miller  and  confronted  him  with  the  letter 
that  he  bad  received  from  Sullenberger  Bros. 
Strother  testifies  that  Miller  then  said:  "You 
can  go  ahead  and  buy  him,  and  I  will  have 
to  drop  oat.  Of  course,  you  can  go  ahead 
and  buy  bim,  -and  set  up  against  me  and 
crowd  me  out"  To  which  Strother  replied: 
"Xo  two  wrongs  make  a  right,  and  I  am  not 
disposed  to  take  any  advantage  of  yon,  al- 
thout^  you  haven't  treated  me  right."  Mil- 
ler then  said:  "Well,  suppose  you  buy  the 
borse,  and  let  me  have  a  half  interest  in 
him,  and  let  the  horse  stand  for  my  part" 
To  which  Strother  responded:  "I  will  teU 
yon  what  I'll  do.  I'll  give  you  an  option  on 
liim  for  a  reasonable  length  of  time,  and  you 
can  crane  np  with  your  part  of  the  money  and 
tlien  you  can  have  a  half  Interest  in  the 
horse  at  the  first  price."  This  proposition 
was  acceptable  to  Miller,  and  thereupon  a 
rerbal  agreement  concerning  the  horse  was 
entered  into  between  Miller  and  Strother. 
When  this  arrangement  was  made,  Strother 
wrote  Sullenberger  Bros,  that  Miller  bad  re- 
leased any  right  he  might  have  to  purchase 
the  horse,  and  that  he,  Strother,  would  take 
him  at  the  price  of  $400.  Upon  receipt  of 
this  letter,  Sullenberger  Bros,  wrote  that 
they  mast  have  a  written  release  from  Mil- 
ler, and  so  Strother  wrote  a  release  for  Mil- 
ler to  sign,  which  he  did,  and  at  the  same 
time  the  following  contract  also  written  by 
Strother  and  signed  by  bim  only  was  entered 
into:  "Dec.  5,  1906.  I  hereby  agree  to  sell 
L.  J.  MiUer  one  half  Interest  in  Victor  Den- 
mark, a  stallion,  for  two  hundred  ($200)  dol- 
lars 4m  Oct  1,  1908,  provided  the  horse  lives. 
I  am  to  stand  said  stallion  at  Ricbardsviiie, 
Ky.,  or  at  such  places  as  I  think  most  profit- 
able &  am  to  keep  horse  eight  months  out  of 
each  year  and  am  to  collect  for  all  seasons 
tliat  are  collectable  and  at  end  of  time  (Oct. 
1, 1906)  am  to  allow  one  half  of  proceeds  less 
forty  dollars  or  $10.  per  month  while  making 
aeaaons  and  any  otber  necessary  expenses  to 
go  to  L.  J.  Miller  to  pay  said  $200.00  and  in- 
terest at  6  per  cent  from  December  1,  1906, 
to  date  when  purchase  is  to  be  made  Oct  1, 
1906k  In  case  the  above  named  horse  should 
die  before  Oct  1,  1908,  I  am  to  repay  all 
money  paid  oat  on  the  horse  by  L.  J.  Miller, 
and  (110.00)  ten  dollars  per  month  for  the 
time  be  has  kept  him  and  I  retain  all  collec- 
tloiis  for  seasons  from  horse."  Soon  after 
this,  the  borse  arrived  and  was  taken  by 


Miller  to  bis  place  and  kept  by  bim  until  the 
spring  of  1907,  when  he  was  turned  over  to 
Strother  to  make  the  season.  At  the  end  of 
the  season,  the  horse  was  taken  by  Miller 
and  kept  until  the  spring  of  1908,  when  be 
was  again  put  in  the  possession  of  Strother 
to  make  the  season  for  that  year. 

The  bills  advertising  the  horse  for  the 
season  of  1907  were  signed  by  the  names 
Strother  and  Miller,  but  in  the  following 
year  the  name  of  Strother  alone  was  signed 
to  the  bills  on  account  of  the  fact  that  there 
was  another  man  named  Miller  standing  a 
stallion  in  the  neighborhood,  and  this  caused 
some  confusion  and  loss  of  patronage.  From 
the  time  the  arrangement  was  made  between 
Miller  and  Strother  by  which  Strother  should 
purchase  the  horse  there  was  no  misunder- 
standing or  disagreement  between  the  par- 
ties until  October  1,  1908.  At  this  date, 
which  was  the  time  fixed  in  the  contract 
when  MUler  was  to  have  a  one-half  interest 
in  the  horse,  a  settlement  was  made  between 
the  parties  according  to  the  terms  of  the  con-; 
tract,  and  It  was  found  that  Miller  in  com- 
pliance with  the  terms  of  the  contract  owed 
Strother  $79.09.  Strother  then  relates  what 
happened  as  follows:  "Miller  says:  'How 
much  does  this  leave  me  In  the  price  of  the 
horse?"  I  told  him  $79.09.  He  said:  'Why, 
I  haven't  got  the  money  right  now  for  you, 
but  I  will  pay  you  in  a  few  days.'  I  told 
him  'No,'  that  I  had  to-day  set  to  close  the 
matter  up,  and  I  wranted  my  money.  I  said: 
'Don't  you  realize  your  option  expires  to- 
night at  12  o'clock?'  He  says:  'I  didn't 
think  you  would  exact  It  of  me,  because  I 
know  I  wouldn't  exact  It  of  yoti.'  Then  I 
told  him  I  was  going  to  settle  according  to 
our  agreement.  Then  he  went  off  and  came 
back  and  begged  me  to  give  him  some  more 
time,  and  I  refused  to  do  it  I  told  him  all 
the  time  that  If  be  would  get  my  money  by 
12  o'clock  that  night  I  would  accept  it,  and 
then  he  would  own  one-half  of  the  horse.'  So 
between  9  and  10  o'clock  that  night  he  came 
back  with  a  check,  and  I  told  him  that  was 
not  money,  that  it  took  money  to  pay  the 
debt"  Strother  further  says  that  if  Miller 
on  October  1,  1908,  had  offered  the  $79.09  in 
money,  he  would  have  taken  it  and  Miller 
would  have  owned  one-half  of  the  horse.  He 
also  testifies  that  the  check  temlered  by  Mil- 
ler was  good.  ^ 

It  will  thus  be  seen  that  according  to  the 
evidence  of  Strother  the  only  reason  why  he 
refused  to  recognize  Miller  as  an  owner  of  a 
one-half  Interest  In  the  borse  on  October  1, 
1908,  was  because  Miller  on  that  day  did 
not  tender  bim  in  money  $79.09  in  place  of 
giving  him  a  good  check  for  that  amount  It 
Is  also  In  evidence  that,  when  Strother  re- 
fused to  accept  the  check,  Miller  offered  to 
get  the  money  the  next  day,  but  Strother 
would  not  accept  It  Whereupon  Miller 
brought  this  suit  against  Strother,  and  ask- 
ed for  a  dissolution  of  the  partnership,  a  set- 
tlement of  the  accounts,  that  be  be  adjudged 
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a  half  Interest  In  the  stallion,  and  for  his 
sale.  Upon  a  trial  of  the  case,  a  judgment 
was  entered  awarding  Miller  a  half  Interest 
In  the  horse,  and  giving  strother  a  lien  on 
Miller's  interest  to  secure  blm  in  the  pay- 
ment of  $79.09,  with  interest  from  October  1, 
1908.  The  action  was  referred  to  the  master 
commissioner  to  settle  the  partnership  ac- 
counts and  an  order  entered  directing  a  sale 
of  the  horse.  From  this  judgment  Strother 
appeals. 

The  first  contention  is  that  the  contract 
lacks  mutuality,  and  for  that  reason  is  not 
enforceable.  The  contract,  however,  is  not 
lacking  in  mutuality.  Miller  under  its  terms 
as  construed  by  the  parties  was  to  and  did 
have  the  possession  and  care  of  the  horse 
during  the  time  he  was  not  making  the  sea- 
sons, as  strother  was  to  keep  him  eight 
months  and  Miller  four  months  In  each  of 
the  years. 

The  next  point  Is  that  It  was  merely  an 
option  upon  the  part  pf  Strother,  not  based 
on  any  valuable  consideration.  As  we  under- 
stand the  case,  the  contract  was  based  on 
two  considerations:  First,  the  agreement  by 
which  Miller  released  his  right  to  purchase 
the  horse  from  SuUenberger  Bros.,  thereby 
enabling  Strother  to  buy  him;  and,  second, 
the  undertaking  of  Miller  to  care  for  the 
horse  four  months  In  the  year. 

It  Is  further  argued  that  time  was  of  the 
essence  of  the  contract,  and.  If  Miller  desired 
to  enforce  compliance  with  it,  he  should  have 
tendered  on  October  1,  1908,  to  Strother  In 
money  the  amount  due  under  the  contract  to 
entitle  him  to  a  half  Interest  In  the  horse. 
And  it  Is  said  that  Miller  did  not  tender  any 
money  at  all,  and  that  the  check  assuming  it 
to  be  a  tender  did  not  cover  the  amount  due. 
In  contracts  like  this  we  do  not  think  time 
Is  the  essence  of  the  contract  If  Miller 
within  a  reasonable  time  after  October  1, 
1908,  had  offered  to  pay  to  Strother  the 
amount  due  by  him,  it  would  have  been  a 
compliance  with  the  contract  so  far  as  time 
was  concerned.  In  answer  to  the  proposi- 
tion that  the  sum  tendered  by  Miller  was  not 
sufiSdent,  we  need  only  say  that  the  amount 
tendered  was  the  exact  amount  Strother  told 
him  he  owed,  and  surely.  If  Miller  offered  the 
amount  that  Strother  himself  said  was  due, 
Strother  Is  nofc  in  a  position  to  claim  that  It 
was  not  enough. 

Upon  a  consideration  of  the  whole  case.  It 
seems  to  us  that  the  contract  was  nothing 
more  nor  less  than  an  agreement  upon  the 
part  of  Strother  in  consideration  of  certain 
things  agreed  to  be  done  and  which  were 
done  by  Miller  to  give  him  a  half  interest  in 
the  horse  for  a  specified  sum  at  a  specified 
time.  And  as  Miller  performed  all  the  con- 
ditions of  the  contract,  except  the  actual  ten- 
der in  money  of  the  amount  due  on  the  day 
it  was  due,  he  was  entitled  to  have  the  con- 


tract enforced,  as  was  done  by  the  lower 
court. 
Wherefore  the  Judgment  Is  afBrmed. 


EVBRSOLB  et  nx.  v.  FIRST  NAT.  BANE 
OF  HAZARD. 

(Court  of  Appeals  of  Kentudty.    Jan.  18,  1910.) 

1.  Judgment  (S  377*)— Equitabi-b  Rkliet. 

Ordinarily,  when  a  suit  is  brought  to  en- 
force a  mortgage,  if  no  answer  is  filed,  or  if  a 
bad  answer  is  filed,  the  judgment  will  bar  a 
subsequent  proceeding  even  in  the  same  suit  to 
assert  a  homestead. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  i  377.»] 

2.  Infants  (8  110*)— Vacating  Judgments. 

A  married  woman  who  has  filed  a  bad  an- 
swer asserting  a  homestead  right  for  her  hus- 
band in  a  mortgage  foreclosure  suit  in  which  her 
infancy  is  also  pleaded,  cannot  open  the  judg- 
ment under  Civ.  Code  Prac.  Sg  391,  518,  as  hav- 
ing been  erroneously  rendered  against  a  person 
under  disability,  by  tendering  at  Uie  next  term 
a  Kood  answer;  married  women,  though  infants, 
bein^  excepted  from  the  operation  of  the  stat- 
ute m  such  cases. 

[Ed.  Note.— 'For  other  cages,  see  Infanta,  Dec. 
Dig.  I  110.*] 

Appeal  from  Circuit  Court,  Perry  County. 

"To  be  oflldally  reported." 

Action  by  the  First  National  Bank  of  Haz- 
ard against  H.  C.  Eversole  and  wife.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

See,  also,  118  S.  W.  961. 

Eversole  &  Eversole,  for  appellants.  Bail- 
ey P.  Wootton,  Jesse  Morgan,  and  Greene, 
Van  Winkle  &  Schoolfleld,  for  appellee. 

HOBSON,  J.  On  April  1,  1908,  H.  C.  Ev- 
ersole and  wife,  Delia,  executed  a  mortgage 
on  two  tracts  of  land  to  secure  two  notes  to 
R.  C.  Newberry.  Newberry  assigned  the 
notes  to  the  First  National  Bank  of  Hazard, 
and  the  bank  brought  this  suit  to  recover 
judgment  on  the  notes  and  to  foreclose  the 
mortgage.  Delia  Eversole,  the  wife  of  H. 
C.  Eversole,  filed  an  answer.  In  which  she 
pleaded  that  she  was  an  Infant  17  years  old 
at  the  time  that  she  signed  the  mortgage 
and  undertook  to  plead  that  one  of  the  tracts 
of  land  was  the  homestead  of  the  family, 
consisting  of  herself,  her  husband,  and  her 
Infant  son.  The  circuit  court  sustained  a 
demurrer  to  her  answer,  and  entered  judg- 
ment for  a  sale  of  the  property.  She  ap- 
pealed from  the  Judgment,  and  on  the  appeal 
it  was  affirmed  upon  the  ground  that  her  an- 
swer was  insufficient,  in  that  It  showed  that 
the  land  belonged  to  her  husband  and  It  did 
not  show  that  the  family  resided  on  It  The 
court,  concluding  its  opinion,  said:  "As  will 
be  observed,  appellant  did  not  allege  in  her 
answer  that  she  was  a  bona  fide  housekeeij- 
er,  or  that  she  kept  bouse  at  all,  or  that  she 
and  her  husband  resided  upon  or  occupied 
the  land.    It  may  be.  In  so  far  as  it  appears 
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(torn  the  pleadlngi  that  She  nerer  occapled 
the  land  as  a  homestead.  The  tenor  of  her 
pleading  la  to  the  effect  that  her  husband 
owned  the  land  and  cultivated  it  for  the  pur- 
pose of  making  their  support  The  inference 
la  that  they  lived  elsewhere  and  had  never 
occDpied  the  land  since  their  marriage.  If 
the  allegationB  in  her  pleading  are  true,  she 
has  an  Inchoate  right  of  dower  in  the  land, 
which  Is  not  affected  by  the  Judgment  ap- 
pealed from."  Eversole  v.  First  National 
Bank,  118  &  W.  962.  While  the  case  was 
pending  in  tliis  court,  the  Judgment  not  hav- 
ing been  superseded,  the  land  was  sold  un- 
der the  Judgment,  and  at  the  next  term  of 
the  court  the  commissioner  filed  his  report 
of  sale.  Delia  Eversole  then  filed  her  amend- 
ed answer,  and  her  exceptions  to  the  sale, 
in  which  she  averred  that  the  tract  of  land 
teferred  to  was  the  residence  of  the  family, 
and  that  they  were  bona  fide  housekeepers 
residing  on  it  She  also  averred  that  she 
was  still  an  infant,  and  prayed  the  court  to 
Mt  aside  the  Judgment  and  sale  and  to  ad- 
judge her  a  homestead  in  the  land.  The 
conrt  overruled  her  motion  to  set  aside  the 
jDdgmmt  and  overruled  her  exceptions  to 
the  report  of  sale,  and  she  again  appeals. 

The  chief  question  made  on  the  appeal  is 
that  the  amended  answer  and  the  exceptions 
to  the  report  of  sale  show  that  the  tract  of 
land  In  controversy  was  the  residence  of  Oie 
defendants,  and  that  they  were  entitled  to  a 
homestead  in  It  In  other  words,  these  plead- 
ings contained  the  allegation  that  this  court 
pointed  oat  aa  lacking  In  the  original  answer. 
The  qneetion  to  be  determined  on  the  ap- 
peal is :  May  a  married  woman  who  files  an 
insufficient  answer  open  the  Judgment  which 
has  been  entered  by  tendering  at  the  next 
term  a  good  answer,  and  should  she  upon 
this  showing  be  allowed  to  set  aside  the  sale 
which  baa  teeo  made  upon  the  Judgment? 
Ordinarily,  when  a  suit  is  brought  to  enforce 
a  mortgage,  if  no  answer  is  filed,  or  if  a  bad 
answer  la  filed,  and  a  Judgment  is  entered 
tabjectlng  the  land,  this  Judgment  will  bar 
a  subsequent  proceeding  even  In  the  same 
■nit  to  assert  a  homestead.  Snapp  v.  Snapp, 
87  Ky.  554,  9  S.  W.  706,  10  Ky.  Law  Rep. 
EOS;  Hill  y.  Lancaster,  88  Ky.  338, 11  S.  W. 
74;  Kimbroogb  t.  Harbett,  110  Ey.  98,  60 
8.  W.  836.  22  Ky.  Law  Rep.  1578;  Shaw  v. 
Unby,  63  S.  W.  677,  23  Ky.  Law  Rep.  646. 
The  husband  was  before  the  court  at  the 
original  hearing  and  filed  no  answer.  In  Hill 
T.  Lancaster,  the  wife  was  not  a  party  to  the 
proceeding  at  all,  when  the  Judgment  was 
KDdered.  She  and  her  husband  afterward 
presented  a  petition  to  be  made  parties,  claim- 
ing t  homestead.  Sustaining  the  lower  conrt 
ud  refusing  to  open  the  Judgment  this  court 
«ld:  "It  is  not  denied— Indeed,  it  is  a  fact— 
that  the  appellant  aa  between  him  and  the 
appdleea,  Lancaster,  etc.,  as  his  creditors, 
vu  entitled  to  a  homestead  in  said  real  es- 
tate ;  bat  his  entire  Interest  In  this  said  real 


estate  having  been  sought  to  be  sold  to  sat- 
isfy the  demands  of  these  creditors,  and  he 
having  appeared  upon  the  merits,  and  hav- 
ing failed  to  set  up  bis  homestead  right, 
which  would  have  been  a  complete  bar  to 
the  appellee's  action.  If  the  real  estate  was 
not  worth  more  than  $1,000,  and,  if  more 
than  $1,000,  then  a  bar  to  the  extent  of  $1,- 
OOO  worth  of  the  land,  his  effort  to  set  up  his 
right  to  his  homestead  came  too  late.  To 
allow  a  defendant  to  split  hla  defenses  re- 
lying upon  one  until  Judgment  is  rendered 
upon  it  against  htm,  and  at  the  next  term 
open  the  Judgment  and  plead  another  de- 
fense, and  80  on,  would  be  a  mockery  of  le- 
gal Justice.  Therefore  it  Is  a  universal  rule 
that  the  final  Judgment  of  a  court  of  com- 
petent Jurisdiction  is  not  only  conclusive  of 
all  issues  actually  decided,  but  of  all  that 
might  and  should  have  been  decided  by  it. 
And  there  Is  no  good  reason  why  the  asser- 
tion of  a  homestead  right  should  be  made  an 
exception  to  this  salutary  rule.  The  fact  that 
his  wife  Joins  him  in  asserting  the  right  can 
make  no  difference,  for  the  right  to  the  home- 
stead Is  exclusively  his.  He  may  sue  for  it 
without  Joining  his  wife.  If  sued  for,  he  may 
defend  the  action  withotit  Joining  his  wife, 
and  the  decision  will  be  conclusive  of  his 
right  He  may  make  a  valid  sale  of  It  with- 
out Joining  his  wife.  So  the  fact  that  the  ap- 
pelUnt's  wife  Joined  in  the  petition  added 
nothing  to  the  strength  of  his  case." 

It  is  true  that  the  wife  here  undertook  to 
defend  the  action  for  the  husband,  but  that 
does  not  help  the  matter.  She  failed  to 
present  a  good  defense.  By  section  391  of 
the  Civil  Code  of  Practice  an  Infant  other 
than  a  married  wonjan  may  show  cause 
against  a  Judgment ;  but  by  the  express  lan- 
guage of  the  section  married  women  are  ex- 
cepted from  Its  operation.  By  section  518, 
the  court  In  which  a  Judgment  has  been  ren- 
dered has  power  after  the  expiration  of  the 
term  to  vacate  it  for  erroneous  proceedings 
against  a  person  under  disability,  except 
coverture,  if  the  condition  of  the  defendant 
does  not  appear  in  the  record,  nor  the  error 
in  the  proceedings.  Here  the  condition  of 
the  defendant  appeared  in  the  record,  for 
the  answer  disclosed  that  she  was  an  infant 
and  it  also  showed  that  she  was  a  married 
woman,  and  therefore  under  the  disability  of 
coverture.  The  Judgment  therefore  cannot 
be  vacated  in  the  conrt  which  rendered  it 
under  either  of  these  sections,  and  we  do  not 
find  In  the  Code  any  other  provisions  for  the 
vacation  of  such  a  Judgment  A  litigant  Is 
given  his  day  In  court,  but  he  is  not  given 
two  days.  Married  women  when  sued  are, 
under  the  Code,  treated  as  other  litigants,  al- 
thoagh  they  may  be  Infants ;  the  reason  ap- 
parently being  that  they  have  husbands  to 
protect  their  Interests.  The  matter  is  con- 
trolled by  the  statute,  and  we  have  no  dis- 
cretion but  to  enforce  it    Under  the  drcum- 
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rtanceg,  the  court  properly  refnsed  to  allow 
the  amended  answer  to  be  filed. 

Some  exceptions  were  filed  to  tbe  sale  on 
account  of  the  way  the  land  was  Bo!d ;  but, 
in  view  of  the  price  which  the  land  brought, 
and  all  the  circumstances,  we  are  satisfied 
the  defendant's  substantial  rights  were  not 
prejudiced  by  this  matter,  and  would  in  no 
manner  be  advanced  If  the  sale  were  set 
aside  and  a  resale  had. 

Judgment  affirmed. 


DERSCH  et  al.  t.  MILLER. 
(Oourt  of  Appeals  of  Kentucky.    Jan.  26,  1910.) 

"To  be  officially  reported." 

On  petition  for  rehearing.    Petition  denied. 

For  former  opinion,  see  122  S.  W.  177. 

HOBSON,  J.  Section  2463,  Ky.  St  (Rus- 
sell's St.  S  2383),  provides:  "A  person 
who  performs  labor  or  furnishes  materials, 
♦  ♦  •  for  the  Improvement,  in  any  man- 
ner, of  real  estate  by  contract  with,  or  by 
the  written  consent  of,  the  owner,  contractor, 
subcontractor,  architect  or  authorized  agent, 
shall  have  a  lien  tbereon,  and  upon  the  land 
upon  which  said  Improvements  shall  have 
been  made  or  on  any  Interest  such  owner  has 
in  the  same  to  secure  the  amount  thereof 
with  costs ;  and  said  Hen  on  the  land  or  im- 
provements shall  be  superior  to  any  mortgage 
or  Incumbrance  created  subsequent  to  the 
beginning  of  the  labor  or  the  furnishing  of 
the  material;  and  said  lien,  If  asserted  as 
hereinafter  provided,  shall  relate  back  and 
take  effect  from  the  time  of  the  commence- 
ment of  the  labor  or  the  furnishing  of  the 
materials :  Provided,  that  such  lien  shall  not 
take  precedence  of  a  mortgage  or  other  con- 
tract, lien  or  bona  flde- conveyance  for  value 
without  notice,  duly  recorded  or  lodged  for 
record  according  to  law,  unless  the  person 
claiming  such  prior  lien  shall,  before  the  re- 
cording of  such  mortgage  or  other  contract 
Hen  or  conveyance,  have  filed  In  the  clerk's 
office  of  the  county  court  of  the  county  where- 
in he  shall  have  performed  labor  or  furnish- 
ed material,  or  shall  expect  to  perform  labor 
ot  furnish  materials,  as  aforesaid,  a  state- 
ment showing  that  he  has  i)erformed  or  fur- 
nished, or  that  he  expects  to  i)erform  or  fur- 
nish, such  labor  or  materials,  and  the  amount 
in  full  thereof,  and  his  lien  shall  not,  as 
against  the  holder  of  said  mortgage  or  oth- 
er contract  Hen  or  conveyance,  exceed  the 
amount  of  the  lien  claimed,  or  expected  to 
be  claimed,  as  set  forth  in  such  statement" 

It  will  be  observed  that  by  the  statute  the 
person  who  makes  the  improvement  is  given 
a  superior  Hen  on  the  land,  which  takes  ef- 
fect from  the  time  of  the  commencement  of 
the  labor  or  the  furnishing  of  the  materials. 
But  It  Is  provided  that  this  lien  shall  not 
take  precedence  of  a  mortgage  for  value  with- 


out notice  duly  recorded  or  lodged  for  rec- 
ord unless  the  person  furnishing  the  labor 
or  material  has  first  filed  his  statement  In 
the  county  clerk's 'office  as  provided  by  the 
statute.  It  will  thus  be  seen  that  the  me- 
chanic has  the  superior  lien,  though  he  falls 
to  file  any  statement  In  the  county  cleric's 
office,  except  as  to  a  mortgage  for  value  with- 
out notice  regularly  lodged  for  record.  Un- 
der the  statute.  Miller  had  a  superior  lien, 
unless  Dersch's  mortgage  was  for  value  and 
without  notice.  It  was  incumbent  on  Dersch, 
under  the  statute,  to  show  that  he  was  a  bona 
flde  purchaser  without  notice.  In  order  for 
him  to  have  priority  over  Miller.  This  he  did 
not  do.  His  pleadings  are  entirely  silent  on 
this  subject  He  who  claims  priority  as  a 
bona  flde  purchaser  without  notice  must 
plead  the  facts.  2  Pomeroy's  Equity,  SI  7S4, 
7S5 ;  Desklns  v.  Big  Sandy  Co.,  121  Ky.  601, 
80  S.  W.  695,  28  Ky.  Law  Rep.  565.  Under 
the  pleadings,  as  well  as  the  proof,  tbe  cir- 
cuit court  properly  gave  Miller  priority. 

The   petition   for   rehearing   Is  therefore 
overruled. 


WILLIS  V.  WITT. 
(Court  of  Appeals  of  Kentucky.    Jan.  19,  1910.) 

Appeal  and  Erbob  (S  343*)— Filiho  Affeai. 

—Limitations. 

That  appellant  is  given  time  within  which 
to  prepare  and  tender  his  bill  of  evidence  and 
exceptions  does  not  prevent  the  ninningr  of  Civ. 
Code  Prac,  §  738,  fixing  the  time  for  the  filing 
ot  the  appeal,  and  the  statute  begins  to  run 
when  the  motion  for  new  trial  is  overruled,  and 
an  appellant  unable  to  file.his  appeal  within  the 
statutory  period  must  secure  an  order  from  the 
appellate  court  extending  the  time,  or  he  loses 
his  right  to  appeal. 

[Ed.  Xote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1805;   Dec.  Dig.  i  345.*] 

Appeal  from  Circuit  Court,  Madison 
County. 

"Not  to  be  officially  reported." 

Action  between  John  Willis  and  James  H, 
Witt  From  a  judgment  for  the  latter,  the 
former  appeals.    Dismissed. 

J.  C.  &  D.  M.  Chenault  for  appeUant 
Grant  E.  Lilly,  for  appellee. 

LAS  SING,  J.  The  judgment  appealed  from 
in  this  case  was  rendered  at  the  February 
term,  1008,  of  the  Madison  circuit  court  Ap- 
pellant was  then  given  until  the  following 
May  term  to  tender  his  bill  of  evidence  and 
exceptions.  Within  the  time  given  the  bill 
of  evidence  was  tendered,  but  was  not  ap- 
proved and  filed  until  the  February  term, 
1909.  The  appeal  was  not  filed  until  May  4, 
1909,  which  was  not  within  the  time,  as  pro-  • 
vided  for  by  section  738  of  the  Civil  Code  of 
Practice,  within  which  It  might  be  taken. 
The  fact  that  appellant  was  given  time  with- 
in which  to  prepare  and  tender  his  bill  of 
evidence  and  exceptions  did  not  prevent  tbe 
running  of  the  statute,  as  was  expressly  held 
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In  the  case  of  Western  Union  Telegraph  Co. 
T.  Johnson,  100  Ky.  589,  38  8.  W.  1043,  18 
Kj.  Law  Rep.  882.  The  statute  b^ins  to  ran 
when  the  motion  for  a  new  trial  Is  overruled. 
The  only  way  In  which  the  time  for  filing 
an  appeal  granted  by  the  lower  court  can  be 
extHided  Is  by  order  made  upon  application 
In  this  court  If,  for  any  reason,  a  litigant 
finds  that  he  la  unable  to  file  his  appeal  In 
this  court  within  the  statutory  period,  he 
most  secure  an  order  from  thi^  court  extend- 
ing the  time  within  which  to  file  his  appeal, 
or  lose  his  right 

This  not  having  been  done,  the  appeal  Is 
dismissed. 


CINCINNATI,  N.  O.  &  T.  P.  BY.  CO.  ▼. 

ZACHABY'8  ADM'X. 

(Coart  of  Appeals  of  Kentucky.    Jan.  21,  1910.) 

Mastbs   and    Sebvant  <8   27C*)— DpATH   of 

SebVANT— NEOUOKNCB— EVIDBMCE  —  Veb- 
DICT. 

In  an  action  for  death  of  a  railroad  switch- 
man, eridence  held  insufficient  to  show  the  man- 
Ber  in  irhich  decedent  lost  bis  life,  and  therefore 
insaScient  to  sustain  a  verdict  in  favor  of  his 
administratrix. 

[£id.  Note.— For  other  cases,  see  Master  and 
Servant,  Dee.  Dig.  S  276.*J 

Appeal  from  Circuit  Court,  Jessamine 
County. 

"Not  to  be  oflacially  reported.' 

Action  by  Charles  Zachary's  administratrix 
against  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

N.  L.  Bronaugh  and  Galvln  &  Galvin,  for 
appellant  Robert  Harding,  E.  B.  Hoover, 
John  Welch,  E.  V.  Puryear,  and  Greene,  Van 
Vt'ihisle  &  Schoolfleid,  for  appellee. 

LASSIKG,  J.  This  Is  the  second  appeal 
of  this  case.  On  the  first  appeal  the  Judg- 
ment was  reversed  because  fiagrantly  against 
the  evidence.  106  S.  W.  842,  32  Ky.  Law 
Bep.  678.  The  second  trial  was  had  In  No- 
vember, 1908,  a  year  and  eight  months  after 
tbe  first  trial,  and  about  three  years  after 
tlie  death  of  Zachary,  the  plalntlfT's  Intes- 
Ute. 

Two  distinct  theories  are  advanced  as  to 
boiv  Zachary  met  bis  death.  For  the  plain- 
tiff it  Is  urged  that,  because  of  the  faulty 
and  defective  condition  of  the  roadbed  on 
tbe  side  track  where  the  car  was  being 
placed  at  the  time  decedent  was  killed,  the 
car  was  derailed,  and  by  reason  thereof  he 
was  thrown  to  the  track,  run  over,  and  kill- 
ed. Whereas,  for.  the  defendant  it  is  in- 
sisted that  he  either  fell  from  the  car  while 
attempting  to  get  on  or  oflP  of  It,  or  walked  in 
front  of  It  for  the  purpose  of  crossing  over 
to  the  opposite  side,  and  slipped  or  fell  and 
was  caught  and  dragged  some  distance,  and 
Bnally  that  his  body  was  run  over,  and  that 


this  threw  the  car  from  the  trade  No  one 
saw  hiin  killed  or  knows  exactly  how  It  oc- 
curred. Each  party  has  Introduced  wit- 
nesses who  examined  the  premises  immedi- 
ately following  the  accident,  or,  at  most,  a 
few  days  thereafter,  and  from  the  appear- 
ance of  the  ground,  tbe  body  Itself,  and  the 
car  that  was  derailed,  the  theory  of  each 
is  adduced.  In  order  to  establish  plaintiff's 
theory.  It  was  incumbent  upon  her  to  show 
that  tbe  car  was  off  the  track  some  distance 
beyond  the  point  where  the  spur  track  leads 
off  to  the  Standard  Wheel  Company.  Upon 
establishing  this  fact  plaintiff's  case  was 
made  practically  to  rest. 

The  only  witness  Introduced  by  either 
side  on  the  first  trial,  who  testified  to  having 
seen  evidence  of  this  car  being  off  the  track 
north  of  the  switch,  upon  which  decedent's 
body  was  evidently  caught  Just  before  it  was 
Jerked  or  thrown  from  the  track,  was  Lon 
Rigney;  and,  whUe  this  court  held,  in  the 
former  opinion,  that  the  testimony  of  this 
witness  was  overwhelmed  by  the  weight  of 
the  testimony  of  the  other  witnesses,  still, 
being  some  evidence.  It  was  sufflclent  to 
warrant  the  submission  of  the  case  to  the 
Jury.  Between  the  first  and  second  trials 
this  witness  experienced  a  change  of  heart, 
mind,  and  memory,  and,  according  to  his 
testimony  given  upon  the  second  trial,  he 
was  entirely  mistaken  and  wrong  in  stating, 
on  the  former  trial,  that  there  were  any 
marks  or  evidence  upon  the  ground  that 
the  car  was  off  the  track  at  a  point  north  of 
the  switch  above  referred  to,  that  his  testi- 
mony upon  the  first  trial  was  not  true,  and 
that,  as  a  matter  of  fact  he  saw  no  such 
marks  upon  the  ground  as  he  had  testified 
to  upon  the  first  trial,  and  that  there  were 
no  such  marks  to  be  seen.  With  his  testi- 
mony changed,  plaintiff  was  deprived  of  all 
the  testimony  which  this  court  said  war- 
ranted the  submission  of  the  case  to  tbe 
Jury,  and  must  have  lost  but  for  the  fact 
that  two  other  of  her  witnesses.  In  the  In- 
terim between  the  first  and  second  trials, 
had  their  minds  and  memories  materially 
strengthened  upon  the  vital  point  in  the 
case,  and  upon  the  second  trial  these  two 
witnesses,  Dow  Singleton  and  O.  V.  Bali, 
testified  that,  when  examining  the  ground 
north  of  the  switch  on  the  day  after  the 
killing,  they  saw  evidences  clearly  showing 
that  the  car  was  off  the  track  north  of 
that  point  Singleton  Is  a  railroad  man  of 
much  experience,  and  a  brother-in-law  of 
deceased.  He  was  not  present  when  deceas- 
ed lost  his  life,  but  visited  the  ground  short- 
ly thereafter,  and  examined  the  premises 
and  familiarized  himself  with  tbe  facts  and 
conditions  as  best  he  could,  with  a  view  of 
ascertaining  the  cause  of  his  brother-in-law's 
death,  and,  although  upon  the  first  trial  he 
was  the  chief  witness  as  to  location,  etc., 
and  was  referred  to  in  the  opinion  as  being 
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a  railroad  man  of  experience,  lie  overlooked 
the  only  vital  point  In  the  case,  and,  In  fact, 
80  far  as  appears  from  the  record,  never 
tbonght  of  It  until  after  this  court  had  com- 
mented upon  the  fact  that,  although  he  had 
visited  the  ground  and  examined  it,  be  saw 
DO  marks  Indicating  that  the  car  was  off  the 
track  north  of  the  switch.  Nor  did  Ball,  on 
the  first  trial,  testify  to  having  seen  any 
signs  indicating  that  the  car  was  off  the  track 
north  of  the  switch.  This  elasticity  of  mem- 
ory and  change  of  front  on  the  part  of  wit- 
nesses always  leaves  their  honesty  of  pur- 
pose open  to  serious  question.  And  yet  they 
are  conditions  with  which  courts  and  Juries 
are  conatantly  confronted.  Too  frequently 
this  condition  represents  the  weakness  of 
human  nature  rather  than  a  desire  on  the 
part  of  witnesses  to  speak  the  truth.  The 
hope  of  reward,  as  it  has  In  the  past,  contin- 
ues to,  and  doubtless  ever  will,  exercise  a 
most  potential,  and  at  times  controlling,  in- 
fluence over  botH  mind  and  memory.  This 
Is  to  be  regretted,  yet  it  is  nevertheless  true. 
But  with  the  testimony  of  these  witnesses 
Changed,  as  above  described,  and  a  showing 
on  the  part  of  plaintiff,  through  the  under- 
taker, that  decedent's  body,  while  horribly 
mutilated,  had  none  of  the  bones  broken,  the 
case  given  to  the  Jury  was  practically  the 
same  as  was  before  the  first  Jury,  and  which 
was  reviewed  here.  Plaintiff  presents  no 
stronger  case  than  upon  the  first  trial,  and, 
like  plaintiff's  testimony  on  the  former  trial, 
upon  the  vital  question  as  to  where  the  de- 
railment occurred,  the  testimony  offered  In 
support  thereof  on  this  trial  Is  simply  over- 
whelmed by  the  weight  of  the  evidence  to 
the  contrary,  to  wit,  that  It  did  not  occur  at 
a  point  north  of  the  switch.  Nor  is  there 
any  force  In  the  argiunent  that,  as  no  bones 
were  broken  in  decedent's  body,  it  could  not 
have  caused  the  derailment,  for  any  force 
su£Bcient  to  have  torn  and  mutilated  his 
body  as  described  might  have  thrown  the 
mnpty  car  from  the  track. 

After  a  careful  consideration  of  all  the 
evidence  we  discover  no  well-defined  idea  as 
to  how  the  decedent  lost  his  life.  It  Is  all 
speculation,  pure  and  simple.  Summarized, 
it  is  this:  The  night  was  dark;  he  went 
in  the  discharge  of  his  duty  down  in  the 
direction  in  which  the  car  was  being  moved ; 
be  threw  the  switch  so  as  to  let  the  car  pass 
upon  the  side  track;  and,  following  this  act 
on  his  part,  all  of  the  other  employes  on  the 
train  lost  sight  of  him.  They  neither  saw 
nor  knew  anything  of  bis  movements  from 
that  time  until  one  of  them  saw  his  lantern  fly 
out  from  under  or  behind  the  car,  and  heard 
him  cry  out  Upon  going  where  the  light 
was  seen,  he  was  found  lying  between  the 
two  tracks,  more  dead  than  alive.  He  never 
spoke,  and,  with  his  death.  It  seems  all 
chance  of  discovering  how  It  was  brought 
about  was  forever  lost    It  is  possible  that 


all  that  plaintiff  contends  for  may  be  tme, 
but  this  is  not  enough.  The  law  casts  upon 
the  plaintiff  the  burden  of  making  out  her 
case,  not  by  probabilities,  presumptions,  or 
conclusions,  but  by  substantial  evidence. 
There  is  practically  no  evidence  in  tbe  rec- 
ord before  us  as  to  how  decedent  met  his 
death,  and  the  verdict  of  tbe  Jury,  being 
flagrantly  against  the  evidence,  most  be  set 
aside. 

Mudi  complaint  is  made  that  tbe  verdict 
is  grossly  excessive;  but,  as  tbe  judgment 
must  be  reversed  for  the  reasons  above  In- 
dicated, we  do  not  pass  upon  this  question. 

Judgment  reversed,  and  cause  remanded 
for  further  trial  and  proceedings  consistent 
herewith. 


WINBUBN  V.  WINBUKM, 
(Court  of  Appeals  of  Kentucky.    Jan.  25,  1010.) 

1.  HnSBANO  AND  WiFB  ({  283*)— Sepasatk 
Maintenance — Right. 

A  separate  maintenance  may  be  awarded 
a  wife  upon  facts  which  would  not  authorize  a 
divorce  under  the  statute;  as,  where  the  wife 
was  justified  in  leaving  her  husband's  home  be- 
cause of  his  conduct 

[Ed.  Note. — For  other  cases,  see  Husband  and 

Wife,  Cent   Dig.   {{   1002-1073;    Dec.   Dig.    f 
283.»] 

2.  Husband  and  Wife  (S  297*)— Sefabatr 
Maintenance  —  Action  —  Suiticienct  of 
Evidence. 

Evidence  held  to  sustain  a  finding  that 
plaintitC  wag  entitled  to  a  separate  maintenance 
by  defendant,  her  husband. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  |  297.*] 

Am)eal  firom  Circuit  Court,  Heuy  Connty. 

"To  be  ofllclally  reported." 

Action  by  Mary  I.  Wlnbum  against  Oeorge 
W.  Wlnbum.  From  a  Judgment  for  plaintiff, 
defendant  appealed,  and  plaintiff  took  a  cross- 
appeal.    Affirmed. 

Turner  &  Turner,  for  appellant  Wilson  D. 
Crabb  and  H.  K.  Browne,  for  appellee. 

LASSINO,  J.  On  April  7,  1908,  appellant. 
George  W.  Wlnbum,  married  the  appellee, 
Mary  I.  Prewltt  a  widow  with  several  chil- 
dren. He  was  56  and  she  50  years  of  age. 
They  lived  together  as  husband  and  wife  un- 
til the  21st  day  of  May  following,  In  all  aboat 
six  weeks,  when  she  left  him  for  the  allied 
cause  of  his  cruelty  and  inhuman  treatment 
of  her,  and  shortly  thereafter  brought  suit 
against  him  for  maintenance.  The  material 
allegations  of  her  i)etltion  were  traversed. 
Much  proof  was  taken  in  support  of  her  com- 
plaint and  his  defense.  Tbe  case  was  finally 
submitted  to  the  chancellor  for  Judgment, 
and  he  granted  the  prayer  of  the  petition,  and 
allowed  the  plaintiff  $12  per  month  for  her 
maintenance,  and  allowed  her  $125  as  fees 
for  her  attorneys.  The  defendant  is  com- 
plaining of  so  much  of  tbe  Judgment  as  al- 
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lowed  any  som  whatever  for  maintenance^  be- 
caoae  for  him  It  la  Insisted  It  Is  nnanthorlzed, 
and,  evoi  If  authorized,  la  excessive.  Plain- 
tiff Is  complaining  of,  and  has  prayed  a  cross- 
appeal  from,  so  mnch  of  the  Judgment  as  on- 
ly allowed  her  $125  fee  for  her  attorneys, 
when  she  should  have  had  at  least  $250  on 
this  account. 

The  right  of  a  wife  to  maintain  andi  an  ac- 
tion has  been  several  times  passed  npon  by 
this  conrt    In  Hnlett  r.  Holett,  80  Ky.  864, 
it  was  held  that,  where  a  husband  treats  his 
wife  with  such  cruelty  as  to  compel  her  to 
leave  him,  she  may  maintain  an  Independent 
cause  for  alimony  without  seeking  a  divorce, 
and  a  separate  maintenance  may  be  awarded 
the  wife  by  the  chancellor  on  a  state  of  facts 
which  would  not  authorize  the  granting  of  a 
divorce.     Zumblel  v.  Zumbiel,  113  Ky.  841, 
69  S.  W.  708.  24  Ky.  Law  Rep.  590.    Nor  is 
the  diancellor.  In  granting  to  the  wife  a  s^- 
ante  support,  restricted  to  the  consideration 
of  statutory  grounds  for  divorce  alone,  but 
he  may  take  into  account  any  evidence  oftered 
to  show  that  the  wife  was  Justified  In  leav- 
ing the  home  of  her  husband ;  and  if,  in  his 
judgment,  the  evidence  warrants  it,  he  may 
grant  her  the  relief  sought,  although  the  acts 
proven  are  not  by  statute  made  grounds  for 
divorce.    And  It  has  further  been  held  that, 
where  the  acts  of  the  husband  are  such  as 
to  Justify  the  wife  in  leaving  him,  she  may 
cue  for  separate  maintenance  without  waiting 
for  the  year  to  ran.    In  view  of  these  author- 
ities and  former  rulings  of  this  court,  the  pe- 
tition unquestionably  stated  a  cause  of  ac- 
tion, and  the  demurrer  thereto  was  properly 
overrnled.    The  Judgment  of  the  chancellor, 
granting  to  the  appellant  a  separate  mainte- 
nance, should  be  upheld  if  the  evidence  sup- 
ports the  pleadings. 

It  is  shown  that  the  defendant  was  a  man 
well  advanced  in  years,  who  had  by  thrift, 
economy,  and  f  mgality  accumulated  an  estate 
Tarionsly  estimated  as  worth  from  |9,000  to 
|12,00a  He  had,  prior  to  their  marriage, 
lived  alcme  in  a  frame  dwelling  npon  his  farm, 
snrronnded  by  little  or  none  of  the  comforts 
ot  life;  "Make,  accnmnlate,  and  save"  had 
evidently  been  his  slogans.  He  was  unedu- 
cated, and  seemed  neither  to  have  any  inter- 
est In  or  care  for  the  little  conveniences  which 
go  to  make  up  the  comforts  of  the  modem 
coantiy-llfe  home.  His  wife,  while  likewise 
osedncated,  had  enjoyed  such  comforts  in  her 
bone  life  as  the  average  farmer's  wife  living 
in  the  country  snrrounds  herself  with.  She 
had  a  family  of  children,  well-bred,  well- 
raited,  and  fairly  well  educated.  Two  of  her 
dangbters,  at  least,  were  married.  None  of 
ber  children.  It  seems,  actively  opposed  her 
marriage  to  defendant,  and  yet  none  of  them 
««re  pleased  with  It  Under  these  drcum- 
atances  these  people  were  married.  After 
their  marriage  be  went  to  her  home  and  lived 
there  with  her  and  her  children  for  a  we^ 
or  10  daya  During  this  time  there  is  no  com- 
platot  bat  what  he  deported  himself  in  a  way 


becoming  a  datifnl  husband.  At  the  expira- 
tion of  this  time  they  went  to  his  home  to  live. 
As  it  was  so  poorly  furnished  and  turned  out 
to  t)e  poorly  provisioned,  she  took  with  them 
from  her  home  several  wagonloads  of  furni- 
ture and  provisions.  Two  of  her  children,  lit- 
tle girls,  9  and  18  years  old,  went  with  them. 
Tbey  had  not  lived  at  his  home  long  before 
their  marital  troubles  commenced.  The  floors 
of  bis  house  were  uncarpeted.  She  had  not 
taken  the  carpeting  from  her  house,  and  re- 
quested her  husband  to  buy  one.  At  first  he 
consented,  later  repented,  and  refused  to  pay 
for  it,  or  to  permit  her  to  bring  it  into  the 
house,  under  the  statement  that  he  did  not 
need  the  room  or  the  carpet  Telephones  were 
in  common  use  in  that  community.  She  want- 
ed a  telephone  in  the  house.  He  declined  to 
permit  this  to  be  put  in.  He  bought  nothing 
in  the  way  of  provisions  with  which  to  fur- 
nish and  run  the  table  at  bis  home,  but  seem- 
ed content  to  use  what  she  brought  there,  and 
regarded  that  as  snfiicient  He  declined  to 
wait  upon  his  wife,  and,  when  she  wanted  a 
horse  and  buggy,  refused  to  hitch  it  up  for 
her.  She  was  compelled  to  do  this  work  her- 
self. In  all  of  this  he  showed  himself  to  be 
a  man  so  unappredatlve  of  those  things  that 
go  to  make  up  a  married  woman's  life  that  it 
could  hardly  be  expected  that  he  could  re- 
tain, if  he  had  ever  secured,  her  love.  But 
it  is  in  evidence  that  this  conduct  on  bis  part 
was  borne  by  his  newly  acquired  wife  with 
patience  and  fortitude,  and  that  it  was  not 
until  his  conduct  toward  her  assumed  a  more 
objectionable  form  that  she  openly  rebelled 
and  refused  further  to  live  with  him.  As 
above  stated,  she  took  two  of  her  children  to 
his  homer  a  little  girl  9  and  another  13  years 
of  age.  He  was  very  unkind  to  them,  espe- 
cially to  the  smaller  child,  and  perhaps  the 
first  open  rupture  that  occurred  between  him 
and  his  wife  was  due  to  what  is  termed  a 
wholly  unwarranted  and  unjustifiable  correc- 
tion of  this  child.  As  evidences  of  his  dis- 
pleasure at  having  these  children  at  his  home, 
it  is  cited  that  at  the  table  he  would  refuse 
to  pass  articles  of  food  to  them,  or  to  pay 
any  attention  to  them,  or  to  heed  civil  re- 
quests on  their  part  that  he  wait  upon  them 
at  the  table.  It  is  also  cited  that  when  in 
these  moods,  which  seemed  to  have  possessed 
him  most  of  the  time  after  they  moved  to  his 
home,  he  would  refuse  to  answer  his  wife 
when  she  spoke  to  him,  and  in  many  ways 
showed  his  displeasure  with  her  and  his  dis- 
satisfaction with  his  lot  On  as  many  as 
three  separate  occasions  he  is  shown  to  have 
used  towards  her.  In  the  presence  of  her  lit- 
tle girls,  language  too  foul  and  vulgar  to  be 
quoted.  It  was  this  conduct  on  his  part  that 
caused  his  wife  to  refuse  to  live  with  him 
longer.  It  is  true  that  this  testimony  is  in 
the  main  made  by  her  diildren,  and  the  sa- 
lient portions  thereof  altogether  by  her  chil- 
dren, and  it  is  urged  by  counsel  for  ax>pel- 
lant  in  brief  that  this  testimony  should  be 
received  with  great  caution,  and  given  but  lit- 
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tie  conslderatloii ;  but,  Inasmnch  as  these  wit- 
nesses stand  uncontradicted  and  unlmpeach- 
ed,  we  are  unable  to  say  tbat  tbelr  testimony 
Is  either  colored  or  untrue.  Great  as  Is  the 
duty  -which  appellee  owed  to  her  husband  by 
reason  of  their  marital  relation,  she  owed  an 
even  greater  duty  to  these  children,  and  her 
husband  had  no  right  to  demand  of  her  that 
she  should  separate  herself  from  them,  be- 
cause of  their  tender  years,  and  neither  did 
he  hare  a  right  to  expect  her  to  permit  them 
to  be  brought  up  in  an  atmosphere  surcharged 
with  vulgarity  and  profanity.  If  his  own 
sense  of  consideration  for  his  wife  had  not 
prevented  him  from  the  use  of  such  language 
in  her  presence,  his  sense  of  propriety  and 
decency  should  certainly  have  made  him  re- 
frain from  using  such  language  in  the  pres- 
ence of  these  Innocent  little  girls,  children 
whose  characters  in  life  were  being  molded 
and  developed,  and  upon  whose  lives  the  con- 
stant association  with  one  addicted  to  the  use 
of  such  language  must  leave  an  Indelible  im- 
print One  cannot  read  the  record  without 
being  Impressed  with  the  idea  that  the  de- 
fendant had,  very  shortly  after  his  marriage 
to  plaintiff,  become  dissatisfied  with  his  lot, 
and  this  feeling  was  intensified  by  his  wife's 
wanting  him  to  go  to  some  slight  expense  to 
make  their  home  comfortable.  This  made 
him  sullen,  morose,  and  insulting  to  his  wife 
and  her  little  daughters,  and  although  it  Is  in 
evidence  that  he  expressed  a  desire  to  have 
his  wife  return  to  and  live  with  him  after 
they  had  separated,  such  an  expression  on 
bis  part  is  so  at  variance  with  his  conduct 
toward  and  treatment  of  her  during  the  last 
month  that  they  lived  together  as  to  make 
one  doubt  his  sincerity  upon  this  point. 

On  consideration  of  the  whole  case,  we  are 
of  opinion  that  the  chancellor  reached  the 
proper  conclusion  In  adjudging  that  the  wife 
was  entitled  to  a  separate  maintenance  by  her 
husband;  and,  considering  appellant's  estate 
and  its  fair  rental  value,  after  taking  into 
account  the  estate  owned  by  his  wife  in  her 
own  right,  the  allowance  of  $12  per  month 
was  little  enough — in  fact,  it  might  have  been 
larger — and  we  would  not  have  been  disposed 
to  disturb  his  finding. 

On  the  question  of  allowance  to  plalntUFs 
attorney,  raised  on  the  cross-appeal,  we  are 
of  opinion  that,  according  to  the  scale  of  fees 
usually  charged  in  circuit  courts  in  country 
counties  like  Henry,  $123  is  a  good  fee — much 
larger  than  is  usually  charged  in  cases  of  this 
character,  and  quite  as  large  as  any  good 
lawyer  would  have  charged  bad  the  work 
been  done  under  contract.  We  are  therefore 
of  opinion  that  the  $125  which  the  chancellor 
fixed  as  a  fair  and  reasonable  fee  was  suffi- 
ciently large  to  fairly  compensate  plalnOfrs 
counsel  for  all  services  rendered  in  this  case. 

The  judgment  is  therefore  affirmed  on  both 
the  original  and  cross-appeals. 


COBNELISON  et  al.  t.   UILLION,  Oonnt; 
Judge. 

(Court  of  Appeals  of  Kentucky.    Jan.  21,  1910.) 

1.  WrLIJS  (5  440*)— CoNSIBUCnON— INTESTION 

OF  Testatob. 

In  the  construction  of  a  will,  it  to  of  pri- 
mary importance  to  ascertain  the  testator's  in- 
tention, which  is  to  be  gathered  from  the  lan- 
guage of  the  will. 

[Ed.  Note.— For  other  cases,  see  WiUb,  Cent 
Dig.  {  956;   Dec.  Dig.  $  440.  •] 

2.  Wills  (§  491*)— Construction— Quesiiok 
POB  Court. 

The  construction  of  a  will  Involved  in  an 
action,  or  so  much  thereof  as  is  applicable  to 
the  case,  is  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1038;    Dec.  Dig.  }  491.»] 

3.  WrLLS    (8    612*)— CONSTBUOTION  — ESTATB 

Bequeathed. 

Testator,  by  a. codicil,  confiimed  bis  prior 
will  and  provided  that  all  the  cash  notes  and 
debts  owing  to  him,  after  payment  of  his  debts, 
should  pass  to  two  grandchildren  named,  and 
if  there  be  any  other  heir,  full  brother  or  sister 
to  them,  they  should  share  equally,  the  money 
to  be  loaned  and  the  interest  used  for  the  bene- 
fit of  the  children,  and  each  to  draw  his  share 
of  the  principal  on  coming  of  age.  Held,  that 
the  gift  was  absolute  and  not  subject  to  con- 
dition that  the  grandchildren  should  not  take 
unless  they  lived  to  reach  majority,  so  that  on 
the  death  of  one  of  the  grandchildren,  before 
reaching  majority,  his  share  passed  by  descent, 
one-half  each  to  bis  surviving  father  and  moth- 
er, as  provided  by  Ky.  St  if  1393,  1403  (Rus- 
seU's  St  §$  3810,  3821). 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1389;   Dec.  Dig.  |  612.  •] 

4.  Judges  (8  36*)  —  LtABiLiTT  —  Failtjbe  to 
Requibe  Settlgueni  of  Guabdian. 

Where,  in  an  action  against  a  probate  judge 
by  the  survivors  of  certain  infant  legatees  to 
recover  for  the  judge's  negligence  in  tailing  to 
require  biennial  settlements  of  their  guardian 
and  to  inquire  into  the  solvency  of  his  sureties 
as  required  by  Ky.  St  88  1065,  1068  (Rnsseli's 
St.  81  4161,  4164),  by  which  complainants  claim 
they  lost  their  estate,  they  only  sought  to  re- 
cover such  amount  as  belonged  to  them,  the 
court  properly  deducted  from  the  judge's  lia- 
bility the  amount  bequeathed  to  one  of  the  lega- 
tees who  died  before  reaching  majority  and 
whose  share  passed  to  his  surviving  parents,  for 
which  the  guardian  was  not  legally  chargeable. 

[Ed.  Note. — For  other  cases,  see  Judges,  Dec. 
Dig.  8  86.*] 

5.  Pleading  <8  236*)— AuERDincRTS  —  Rioht 
TO  File— DiBOBETiON. 

Where  no  reason  was  given  why  amended 
pleadings,  offered  when  judgment  was  about  to 
be  rendered  on  the  verdict,  had  not  been  offered 
sooner,  and  they  presented  no  new  defense  and 
were  not  offered  to  make  the  pleading  conform  to 
the  proof,  and,  if  filed,  could  not  have  exerted 
any  appreciable  change  in  the  result,  the  court's 
refusal  thereof  was  not  an  abuse  of  discretion. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  601;   Dea  Dig.  «  23&*] 

Appeal     from    Circuit    Court,    Madison 

County. 

"Not  to  be  officially  reported." 

Action    by    Pal    Comelison    and   anoth^ 
against  E.  C.  Million,  County  Judge.    From  a 
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jDdgment  for  plalntlffB  for  less  than  the  re- 
lief demanded,  they  appeal.    Affirmed. 

See,  also,  112  S.  W.  664,  33  Ky.  Law  Bep. 
1088. 

Grant  B.  Lilly,  for  appellants.  W.  S.  Mo- 
bctley,  fw  a[q>eUee. 

LiSSING,  J.  This  Is  a  suit  to  recover  of 
E.  C.  Million,  county  Judge  of  Madison  coun- 
ty, certain  money  due  Pal  and  £91  Comell- 
lon  from  fhelr  guardian.  It  is  prosecuted 
mder  sections  1065  and  1068,  Ky.  St  (Rus- 
eeU's  St  H  4161,  4164),  which  require  that 
tbe  county  Judge  shall  make  biennial  settle- 
ments with  guardians,  and  at  least  once  In 
each  year  inquire  Into  the  solvency  of  their 
gnreties.  Tbe  petition  charges  that  the  de- 
fendant was  negligent  in  the  discharge  of 
these  duties  as  to  these  plaintiffs'  guardian 
to  such  an  extent  as  to  render  him  liable  for 
tbe  money  lost  by  them  because  of  the  in- 
solvency of  their  guardian  and  his  bond. 

Tills  is  the  second  appeal  of  this  case.  On 
tlie  first  appeal  (112  8.  W.  654,  33  Ky.  Law 
Bep.  1086)  the  only  question  before  us  was 
the  snfBcIency  of  the  pleadings.  Upon  the 
return  of  the  case  to  the  circuit  court,  the 
defendant  answered,  and,  besides  putting  In 
lagne  the  charges  of  negligence  in  looking  aft- 
er the  particular  fund  In  question,  pleaded 
that  one-third  of  this  sum  sought  to  be  recov- 
ered of  him  did  not  in  fact  belong  to  tbe 
plalntifrs,  but  belonged  to  their  father  and 
mother,  vaA&e  tbe  following  state  of  facts: 
HI  a  Comellson,  by  a  codidl  to  his  will,  left 
a  fond  to  be  divided  between  Ell  and  Earnest 
Comellson,  tbe  only  then  living  children  of 
bis  son,  with  tbe  further  provision  that  any 
other  fall  brother  or  sister  that  might  there- 
after he  bom  to  them  should  share  equally 
with  them  In  this  fund,  and,  as  they  arrived 
at  tbe  age  of  21  years,  each  was  to  be  paid 
his  share  thereof.  During  their  infancy,  tbe 
income  was  to  be  exx>ended  for  their  bene- 
fit When  this  will  was  probated,  there  were 
three  of  these  children,  Eli,  Ernest  and  Pal. 
J.  W.  Bales  was  appointed  guardian  for 
them,  executed  tiond,  and  took  charge  of  the 
fond  and  managed  it  as  set  out  in  the  for- 
mer opinion,  until  bis  ward.  Pal,  became  of 
age.  As  above  stated,  one  of  bis  wards,  Er- 
nest, had  died.  It  is  made  to  appear  from 
the  pleadings  that,  before  the  death  of  Er- 
nest, tlie  guardian  made  no  division  of  tbe 
fnnd  in  bis  settlements,  but  reported  it  as  a 
whole,  while  after  the  death  of  Ernest  be 
made  separate  settlements  for  Pal  and  Eli, 
dividing  tbe  fund  which  he  had  received  for 
the  three  equally  between  tbe  two  remaining 
wards.  The  defendant  pleads  that  this  mis- 
conception of  his  duty  on  tbe  part  of  the 
gaardlan  cannot  be  made  to  operate  to  In- 
crease the  guardian's  liability;  or,  at  least, 
that  defendant  cannot  be  held  answerable 
for  the  iDi8ai)proprlati<Mi  or  loss  of  any  fund 
which  did  not  properly  belong  to  the  plaln- 
tllls;  that  np(m  tbe  death  of  Ernest  his  in- 
terest Ui  tlw  fund  paned,  by  tbe  laws  of  de- 


scent and  distribntlon,  to  his  father  and 
mother,  each  of  whom  was  then  living,  and 
Pal  and  EUl  had  and  took  no  Interest  what- 
ever In  It.  This  amended  pleading  was  trav- 
ersed. Upon  the  Issues  thus  formed,  the 
case  was  submitted  to  a  Jury,  under  the  fol- 
lowing Instructions:  "(1)  The  Jury  should 
And  for  the  plaintiflls  Eli  and  Pal  Ck>meli8on 
unless  they  believe,  as  stated  in  the  second 
instruction.  (2)  If  the  Jury  believe  from  the' 
evidence  that  if  the  defendant  E.  O.  Million 
had  from  December  1,  1899,  to  December  31, 
1901,  annually  made  a  careful  inquiry  Into 
the  solvency  of  Socrates  Maupin  as  the  se- 
curity on  the  bond  of  J.  W.  Bales  as  the 
guardian  of  the  plaintiffs,  such  inquiries 
would  not  have  disclosed  such  facts  with  ref- 
erence to  the  solvency  of  said  Maupin  as  to 
cause  a  person  of  ordinary  Judgment  to  con- 
clude that  there  were  reasonable  grounds  to 
believe  that  the  guardian's  bond  was  not  am- 
ply sufficient  to  protect  the  plaintiffs  as 
wards  of  said  Bales  from  all  loss,  the  Jury 
should  find  for  the  defendant." 

The  Jury  found  for  plaintiffs,  and  there- ' 
after,  and  before  Judgment  had  been  enter- 
ed, tbe  plaintiffs  moved  tbe  court  to  permit 
them  to  file  certain  additional  pleadings  and 
for  a  refeit^pee  of  tbe  case  to  the  master  to 
audit  the  accounts  of  the  guardian  and  as- 
certain and  determine  defendant's  liability. 
These  several  motions  were  overruled,  as  was 
the  motion  of  the  father  and  mother  of  plain- 
tiffs to  be  permitted  to  interplead  and  dis- 
claim any  Interest  in  the  fund  in  the  hands 
of  the  guardian  which  bad  l>elonged  to  their 
son  Ernest  The  pleadings  raised  no  issue 
as  to  the  amount  due  further  than  to  ques- 
tion the  right  of  plaintiffs  to  be  given  credit 
for  the  share  of  their  deceased  brother,  and, 
from  the  data  before  him,  the  trial  Judge  en- 
tered a  Judgment  against  defendant  In  con- 
formity with  and  upon  the  verdict  of  tbe 
Jury.  Being  dissatisfied  therewith,  plaintiffs 
appeaL  There  is  no  bill  of  evidence  in  the 
case,  and,  as  tbe  pleadings  support  the  ver- 
dict and  Judgment  the  only  question  before 
us  is  as  to  tbe  correctness  of  tbe  court's  rul- 
ing In  refusing  to  permit  tbe  amendments 
offered  by  plaintiffs  to  be  filed,  and  In  the 
construction  placed  by  him  upon  the  codicil 
to  tbe  will  of  EUl  C.  Comellson,  deceased, 
which  is  filed  with  and  made  a  part  of  the 
record  in  tbis  case. 

Tbe  construction  of  the  will,  or  of  so  much 
thereof  as  is  applicable  to  the  case  imder 
consideration,  was  properly  for  tbe  court 
and,  as  be  was  of  opinion  that  under  It  each 
of  the  three  children  living  at  the  date  of 
the  death  of  their  grandfather  took  a  one- 
third  Interest  In  the  fund,  and  bis  Judgment 
Is  predicated  upon  this  constmctlon,  the  cor- 
rectness of  his  conclusion  in  this  particular 
becomes  of  primary  importance.  The  said 
codicil  Is  as  follows:  "I  Eli  O.  Comellson  of 
Madison  county  Kentucky  do  make  this  my 
codicil  hereby  confirming  my  last  will  made 
on  the  seventeenth  day  of  January  1884  so 
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far  as  this  codicO  Is  conslstait  therewith  and 
do  hereby  will  that  all  the  cash  and  cash 
notes  and  any  debts  that  may  be  owhig  me 
after  my  debts  have  been  discharged  shall  be 
Ell's  and  Ernest  Cornellson's  and  If  there  be 
any  other  heir  full  brother  or  sister  to  them 
they  shall  share  equally.  This  money  shall 
be  loaned  and  the  Interest  shall  be  used  for 
the  benefit  of  the  children,  to  clothe  and  to 
educate  them,  and  as  they  become  of  age, 
each  shall  draw  his  part  of  the  principal. 
In  witness  whereof  I  have  signed  and  sealed 
and  published  and  declared  this  Instrument 
as  my  will  at  Berea  Madison  county,  Ky.  on 
May  18,  1884.    Eli  O.  Comellaon." 

In  the  construction  of  wills  It  Is  of  primary 
Importance  to  ascertain  the  Intention  of  the 
testator,  and  this  intention  Is  gathered  from 
the  language  used  In  the  will.  With  this 
end  in  view,  we  find  that  the  purpose  of  the 
testator,  as  plainly  expressed  In  this  codicil 
to  his  will,  was  to  give  the  fund  In  question 
to  his  grandchildren,  Eli  and  Ernest  Cornell- 
son,  and  such  brothers  and  sisters  of  the  full 
blood  as  they  might  have.  It  will  be  observ- 
ed that  he  does  not  attempt  to  limit  the  be- 
quest to  such  of  his  grandchildren  as  may  live 
to  be  21  years  of  age,  but,  on  the  contrary, 
the  provision  that  each  child,  upon  reaching 
his  majority,  shall  be  entitled  to  receive  his 
share  of  the  fund,  precludes  the  idea  that 
such  was  bis  Intention.  The  gift  was  abso- 
lute, and  the  only  limitation  was  that  only 
the  Income  could  be  used  for  the  benefit  of 
such  Infants  during  their  minority.  The  prin- 
cipal was  to  be  kept  intact  and  paid  over  to 
each  child  as  he  reached  his  majority.  There 
Is  nothing  In  the  language  that  would  indi- 
cate that  the  testator  Intended  only  such  of 
his  grandchildren  as  reached  their  majority 
should  take  this  fund.  It  may  be,  as  earnest- 
ly contended  by  counsel  for  appellants,  that 
he  Intended  the  Interest  of  any  child  dying 
during  minority  should  go  to  his  remaining 
brothers;  but.  If  such  was  his  Intention,  he 
failed  to  so  express  It  In  the  language  used 
In  the  draft  of  this  codicil.  Hence,  when  one 
of  those  entitled  to  an  interest  in  this  fund 
died,  his  share  must  be  disposed  of  as  direct- 
ed by  statute  for  the  distribution  of  the  per- 
sonal estate  of  an  Infant.  This  Is  regulated 
by  sections  1393  and  1403,  Ky.  St.  (Russell's 
St.  S§  3810,  3821),  which  clearly  provide  that 
It  goes  to  his  father  and  mother,  If  living, 
one-half  to  each.  His  brothers  and  sisters 
have  no  interest  whatever  In  it,  and  the  rul- 
ing of  the  trial  court  to  this  effect  was  un- 
questionably correct. 

The  allegation  In  the  answer  that  the  guard- 
Ian  had  included  In  his  settlement  the  en- 
tire fund,  one-third  of  which  did  not  belong 
to  his  wards.  Is  not  seriously  disputed,  and, 
in  his  brief,  counsel  for  appellants  practical- 
ly concedes  It  to  be  true.  It  was  therefore 
entirely  proper  for  this  one-third  of  the  fund 
In  question  to  be  deducted  from  the  entire 


amount  with  whlcb  the  guardian  stood  diarg- 
ed,  since  It  Is  sought  In  this  suit  to  recover 
only  such  amount  as  belonged  to  the  appel- 
lants. After  the  jury  had  found  for  plain- 
tiffs, under  instruction  No.  2,  all  that  remain- 
ed to  be  done  was  to  enter  judgment  for  the 
amount  with  which  the  guardian  was  prop- 
erly chargeable,  and  this  the  trial  Judge  did. 
There  was  no  necessity  for  a  reference  to  a 
master,  the  accounts  were  not  complicated, 
and  such  a  course  would  have  but  prolonged 
the  litigation  and  unnecessarily  Increased  the 
cost 

The  supplemental  pleadings  offered  by  ap- 
pellants came  too  late.  They  presented  no 
new  defense,  or,  rather,  no  defense  which 
could  not  have  been  presented  before  the  trial, 
and,  so  far  as  It  appears  from  an  inspection 
thereof,  were  not  offered  to  make  the  plead- 
ings conform  to  the  proof.  The  right  to  file 
amended  pleadings,  as  has  been  repeatedly 
decided  by  this  court.  Is  a  matter  that  must 
address  itself  to  the  sound  discretion  of  the 
court,  and  the  court's  ruling  In  regard  there- 
to Is  never  disturbed  unless  it  sattsfactorlly 
appears  that  the  ends  of  substantial  justice 
have  been  defeated.  No  good  reason  appears 
why  the  pleadings  offered  In  this  case  were 
not  tendered  sooner,  and.  Indeed,  It  Is  not 
clear  how.  If  permitted  to  be  filed,  they  could 
have  exerted  any  appreciable  change  in  the 
result.  But,  however  that  may  be,  the  Judge 
was  of  opinion  that  after  the  case  had  been 
tried,  and  Judgment  was  about  to  be  render- 
ed on  the  verdict  of  the  Jury,  the  plaintUb 
should  not  be  permitted  to  reopen  the  case, 
and  In  this  conclusion  we  concur. 

Judgment  affirmed. 


OOOIiEX  et  al.  V.  CJOOLBX'S  ADM'X. 

(Court  of  Appeals  of  Kentucky.    Jan.  21.  IDia) 

Wills  (S  600*)  —  Constbuctioit  —  Saix  o» 
Pbopebtt. 

Under  a  will  of  the  husband  bequeathing 
all  of  bis  property  to  his  wife  and  children, 
naming  them,  appointing  bis  wife  executrix 
without  bond,  and  eiving  her  "full  power  to 
dispose  of,  as  she  thinks  best,  the  estate  to  the 
best  interest  of  herself  and  children,"  the  wife 
had  the  ri^ht  to  sell  and  convey  the  proi>erty 
either  publicly  or  privately,  and  invest  the  par- 
chaser  with  fee-simple  title. 

[Ed.  Note.— For  other  cases,  see  Wills,  GenL 
Dig.  a  1335-1339;   Dec.  Dig.  i  600.*] 

Appeal  from  Circuit  Court,  Graves  County 

"Not  to  be  officially  reported." 

Action  between  Roy  Morris  Cooley  and 
others  and  J.  N.  Cooley's  administratrix. 
From  an  adverse  judgment,  Roy  Morris  Cool- 
ey and  others  appeal.    Affirmed. 

F.  B.  Martin,  for  aopellants.  W.  P.  L«e, 
for  appelle& 

CARROLL,  J.  The  only  question  Is  wheth- 
er or  not  Mrs.  Willie  May  Cooley  can  sell  and 
convey  the  real  estate  mentioned  In  the  fol- 
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lowiDK  wOl  and  pass  a  good  title  thereto: 
''Ib  the  name  of  God,  Amen.  I  Jessie  N. 
Cooler,  Iieing  of  sound  mind  and  disposing 
memory,  being  desperately  wounded,  to  the 
end  that  my  wife  and  children  might  be  pro- 
tected, I  hereby  will  and  bequeath  all  my 
property,  real,  personal  and  mixed  to  my  said 
wife  Willie  May  Gooley  and  my  children, 
Roy  Morris  Gooley,  I>aiBey  Bell  Cooley  and 
Pete  Ell  Cooley, — and  hereby  appoint  my 
wife  WUUe  May  Cooley  the  executrix  of  this 
my  last  will  and  testament,  and  give  her  full 
power  to  dispose  of  as  she  thinks  best,  the 
estate  to  the  best  interest  of  herself  and  chil- 
dren. And  having  full  confidence  of  her  in- 
tegrity and  uprightness,  and  her  desire  to 
protect  herself  and  my  said  children,  in  car- 
rying out  this  my  last  will,  I  nominate  her  as 
executrix  of  my  will,  and  desire  that  no  bond 
be  required  of  her."  Under  this  will,  Mrs. 
Cooley  has  the  power  to  sell  and  convey  the 
property,  either  publicly  or  privately  as  she 
ttiiaks  best,  and  Invest  the  purchaser  with 
the  fee-simple  title  thereto. 

The  question  of  what  Interest  she  has  In 
the  estate  is  not  before  us ;  but  the  testator 
cTidently  Intended  that  the  estate  should  be 
held  by  the  wife  as  trustee  for  the  benefit  of 
herself  and  children,  with  the  power  of  dis- 
position In  her.  If  at  any  time  it  may  seem 
necessary  for  the  protection  of  the  interest 
of  the  children,  the  chancellor  upon  appllca- 
lion  by  them  may  take  such  action  and  make 
«nch  orders  as  may  be  necessary  to  make  se- 
«nre  for  their  benefit  their  interest  in  the 
property. 

Wherefore  the  Judgment  Is  affirmed. 


DORIAN  T.  CITY  OP  PADUCAH. 
(Conit  of  Appeals  of  Kentucky.    Jan.  21,  1010.) 

McxiciPAi.  Corporations  ({  143*)— Officers 

— QuAuncATioN— Bon  ds. 
Under  Kv.  St.  H  3131,  3132  (RnsseU's  St. 
I!  1340,  1241),  requiring  the  treasurer  of  cities 
of  ihe  second  class  to  give  a  bond,  etc.,  and 
«ction  3753  {section  4855).  providing  that  no 
officer  reqaired  to  give  bond  shall  enter  on  the 
dutifs  of  hia  office  until  the  same  is  given,  one 
«Upble  as  treasurer,  who  was  duly  elected  and 
took  the  oath  of  office,  and  who  tendered  a  suffi- 
^nt  bond  and  thereafter  attepipted  to  perform 
the  duties,  was  entitled  to  the  office  as  de  jure 
officer  and  to  salary,  tbongh  the  city  authorities 
•rbittarily  refused  to  approve  the  bond,  and 
Cout.  I  160,  authorizes  an  officer  to  hold  the 
office  nntil  his  successor  is  qualified. 

[Ei  Note.— For  other  rases,  see  Municipal 
i^onyrations.  Cent.  Dig.  {}  319-322;   Dec.  Dig. 

Appeal  from  Circuit  Court,  McCracken 
Coonty. 

To  be  officially  reported." 

Acti<Hi  by  John  J.  Dorian  against  the  City 
•f  Padncah.  From  a  Judgment  Cor  defend- 
ut,  plalntur  appeals.    Affirmed. 

T.  L.  Crlce  aitd  David  Browning,  for  ap- 
pellanL    James  Campbell,  Jr.,  for  appellee. 


CLAY,  C.  John  J.  Dorian  was  elected 
treasurer  of  the  city  of  Paducah  In  Movem* 
ber,  1903.  His  term  expired  in  January, 
1908.  He  qualified  and  served  the  term. 
At  the  November  election,  1907,  he  was  re- 
elected for  another  term  of  four  years,  be- 
ginning In  January,  1908.  By  the  charter  of 
the  city  of  Paducah  h^  was  not  eligible  to 
succeed  himself.  Realizing  that  he  was  ineli- 
gible to  re-election,  the  authorities  called 
an  election  to  take  place  at  the  November 
election,  1908,  to  fill  the  vacancy  in  the  of- 
fice. At  this  election  one  GeOrge  W.  Wal- 
ters was  elected  treasurer.  As  Dorian  re-, 
fused  to  give  up  the  office,  Walters  instituted 
an  action  to  recover  possession  thereof  and 
to  restrain  Dorian  from  Interfering  with  him 
in  the  discharge  of  tils  duties.  The  McCrack- 
en circuit  court  gave  Judgment  in  favor  of 
Walters.  The  case  was  then  appealed  to 
this  court,  where  it  was  held  that  Dorian 
was  ineligible  to  succeed  himself  as  treas- 
urer, and  that  Walters  was  entitled  to  the 
office  upon  showing  his  eligibility.  The 
judgment  of  the  McCracken  circuit  court 
was  reversed,  however,  because  Walters  had 
not  alleged  facts  showing  that  he  was  eli- 
giblfc  Upon  the  return  of  the  case  to  the 
lower  court,  the  fact  of  eligibility  was  shown, 
and  judgment  was  entered  declaring  Walters 
was  entitled  to  the  office.  On  November  16, 
1908,  Walters  appeared  before  the  board  of 
councUmen  and  presented  his  certificate  of 
election,  and  also  bond  in  the  sum  of  $20,- 
000.  The  surety  upon  this  bond  was  per- 
fectly solvent,  and  the  bond  was  regular  in 
all  respects.  Walters  took  the  oath  of  of- 
fice, but  the  board  of  councilmeu  did  not  ap- 
prove his  bond;  they  simply  directed  that 
the  bond  be  recorded  in  the  minutes  and 
made  a  part  of  the  record.  Afterwards  the 
board  of  aldermen  concurred  in  the  action 
of  the  board  of  councUmen.  Upon  the  re- 
turn of  the  case  of  Dorian  v.  Walters,  the 
board  of  councUmen,  on  February  15,  1009, 
approved  the  same  bond  that  Walters  had 
presented  to  it  In  November,  1008.  On  Feb- 
ruary 18,  1909,  the  board  of  aldermen  ap- 
proved the  same  bond.  During  the  months 
of  November  and  December  and  up  until 
February  18th,  when  the  bond  of  Walters 
was  approved  by  the  board  of  aldermen, 
Dorian,  who  had  been  the  acting  treasurer 
of  the  city  of  Paducah,  continued  to  and  did 
perform  the  duties  imposed  upon  the  treas- 
urer of  that  city.  During  that  time  he  had 
charge  and  control  of,  and  was  in  posses- 
sion of,  the  records  of  the  office  of  treasurer 
and  of  the  office  itself.  He  paid  the  ac- 
counts and  bills  ordered  to  be  paid  by  the 
general  council.  From  the  16th  day  of  No- 
vember on  Walters  opened  up  an  office  for 
the  transaction  of  business  of  the  city  treas- 
urer, advertised  himself  as  suCh,  and  collect- 
ed certain  license  fees  and  tares.  During 
such  time  the  general  council  knew  he  was 
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acting  as  such  treasurer  and  was  receiving 
and  depositing  funds  belonging  to  the  dty  of 
Paducah.  The  general  council  paid  Dorian 
for  bis  serrlcea  the  months  of  November 
and  Deconber.  Walters  institnted  an  ac- 
tion against  the  city  of  Paducah  to  recover 
salary  for  the  same  time.  The  judgment  be- 
low was  rendered  In  favor  of  the  city,  and 
on  appeal  to  this  court  that  Judgment  was 
affirmed.  This  court  held  that  the  paym^it 
to  Dorian,  who  was  a  de  facto  oiScer,  bad 
been  made  before  judgment  of  ouster,  and 
that  this  payment  was  a  good  defense 
against  Walters'  claim  for  the  salary  for 
the  same  period  of  time.  Walters  v.  City 
of  Paducah,  123  S.  W.  287.  After  Judg- 
ment of  ouster  was  entered  against  Dorian, 
the  city  of  Paducah  paid  Walters  the  salary 
of  the  oflBce  of  city  treasurer  for  the  months 
of  January  and  February.  This  action  was 
Instituted  by  appellant  Dorian  to  recover 
from  the  d^  of  Paducah  the  salary  of  the 
office  from  the  first  Monday  in  January  un- 
til February  18th,  the  day  on  which  Walters' 
bond  was  finally  approved.  The  lower  court 
gave  Judgment  in  favor  of  the  city  of  Pa- 
ducah, and  Dorian  appeals. 

By  section  3132,  Ky.  St  (Russell's  St  g 
1241),  the  treasurer  of  cities  of  the  second 
class  is  required  to  give  such  bond  and  re- 
ceive such  salary  as  the  general  council 
shall  by  ordinance  provide.  The  general 
council  of  the  city  of  Paducah  fixed  the  sal- 
ary of  the  treasurer  at  $1,800  per  year,  and 
provided  that  he  should  give  bond  in  the 
sum  of  $20,000.  Section  160  of  the  Consti- 
tution, after  providing  for  the  election  of 
mayors,  legislative  bodies,  and  police  judges, 
and  fixing  their  terms  of  office,  provides  as 
follows:  "*  •  •  But  other  officers  of 
towns  or  cities  shall  be  elected  by  the  quali- 
fied voters  therein,  or  appointed  by  the  lo- 
cal authorities  thereof,  as  the  General  As- 
sembly may,  by  a  general  law,  provide;  but 
when  elected  by  the  voters  of  a  town  or  city, 
their  terms  of  office  shall  be  four  years,  and 
untU  their  successors  shall  be  qualified." 
Section  3131  of  the  Kentucky  Statutes  pro- 
vides that  the  treasurer  of  cities  of  the  sec- 
ond class  shall  be  elected  by  the  qualified 
voters  of  the  city.  Section  3753  (Russell's 
St  §  4855)  provides  that  no  officer  from 
whom  a  covenant  is  required  shall  enter  up- 
on the  duties  of  his  office  untU  the  same  is 
given.  It  further  declares  that  a  breach  of 
the  provision,  or  a  failure  to  take  the  oath 
of  office  prescribed  by  law,  shall  be  a  misde- 
meanor, punishable  by  a  fine  of  not  less 
than  $50  or  more  than  $100,  and  by  removal 
from  office.  From  these  various  provisions 
it  is  argued  by  counsel  for  appellant  that  the 
latter  had  the  right  to  hold  over  until  his 
successor  was  elected  and  qualified;  that 
his  successor  did  not  properly  qualify  until 
his  bond  was  finally  approved  by  the  board 
of  aldermen  on  February  18,  1909;  that  from 


the  first  Monday  in  January  until  February 
18,  1909,  appellant  was  not  only  the  de  facto 
treasurer  of  the  dty,  but  the  treasurer  de 
Jure,  and  is  therefore  entitled  to  the  emolu- 
ments of  the  office  during  that  period  of 
time.  As  the  duty  of  approving  the  bond  in 
question  devolved  upon  the  general  coundl, 
it  may  be  conceded  that  if  that  body  refus- 
ed to  ai>prove  the  bond  because  it  was  Im- 
properly executed,  or  the  surety  offered  was 
not  solvent,  or  for  any  other  good  and  valid 
reason,  its  Judgment  In  the  matter  would  be 
concluidve.  However,  we  do  not  tbink  it 
within  the  power  of  a  general  council  to  ar- 
bitrarily and  wlllfuUy  refuse  to  approve  a 
bond  that  is  In  all  respects  legal  and  suffi- 
cient, and  thus  prevent  the  officer  tendering 
such  bond  from  taking  the  oath  of  office  and 
exercising  his  right  of  office.  No  objection 
was  made  to  Walters'  bond  at  the  time  it 
was  oflTered.  The  general  council  subse- 
quently approved  the  identical  bond  that  it 
refused  to  ai)prove  in  the  first  instance.  It 
thus  admitted  that  the  bond  so  tendered 
was  in  all  respects  valid  and  sufficient.  It 
is  manifest  that  the  general  coundl,  in  refus- 
ing to  am>rove  the  bond,  did  so  for  the  pur- 
pose of  recognizing  Dorian  as  the  city  treas- 
urer, and  not  because  there  was  any  valid 
objection  to  the  bond.  Its  action,  then,  was 
arbitrary  and  .without  legal  excuse.  As 
Walters  was  eligible  to  the  office  and  was 
duly  elected,  and  as  be  took  the  oath  of  of- 
fice and  tendered  a  good  and  sufficient  bond, 
and  thereafter  attempted  to  perform  the  du- 
ties of  the  office,  and  did  In  fact  perform 
certain  duties,  we  condude  that  he  did  all 
that  the  law  required  him  to  do  In  order  to 
entitle  him  to  the  office;  and,  having  done 
all  that  he  was  required  to  do  In  the  prem- 
ises, he  cannot  be  deprived  of  his  compen- 
sation by  the  arbitrary  action  of  the  general 
coundl  in  refusing  to  approve  a  bond  which, 
by  its  subsequent  approval  thereof.  It  ad- 
mits to  be  In  all  respects  legal  and  sufficient 
We  therefore  conclude  that  Walters,  and  not 
appellant  was  the  de  Jure  officer  during  the 
time  for  which  aKtellant  seeks  to  recover 
the  salary  of  the  office.  That  being  the  case, 
the  salary  In  question  was  properly  paid  to 
Walters,  and  appellant  has  no  right  to  re- 
cover salary  for  his  services  during  the  same 
period  of  time. 
Judgment  affirmed. 


MAHONING  COAL  CO.  ▼.  DOWIiING  et  al. 
(Court  of  Appeals  of  Kentucky.  Jan.  21,  1910.) 
1.  Reformation    of    iNSTBtniKNTS    (8    45*)— 

PBOCEEDINGS— BVIDKHOE. 

The  evidence  necessarv  to  correct  a  mis- 
take in  a  deed,  or  to  establish  a  right  incon- 
sistent with  its  provisiODB,  mast  be  clear  and 
convincing. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,   Cent  Dig.   SS  157-193;    Dec 

Dig.  §  45.*] 
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1  Adtzbse  Possession  (|  13*)— Evideitce— 
ScrncoNCY. 

Under  the  rale  that  adverse  poasesaion  to 
ripen  into  title  must  be  open,  continuoas,  no- 
torious, and  to  a  well-defined  boundary,  the  oc- 
cupstioD  of  land  by  tenants  for  a  few  years  who 
Torked  on  adjoining  land,  the  occasional  cutting 


of  small  timber  for  mine  props,  and  the  talcing 
of  tao  bark  therefrom,  together  with  the  pay- 
ment of  the  taxes,  was  insufficient  to  establish 


title  by  adverse  ix>s8e88ion. 

[Ed.  Note. — Fop  other  cases,  se«  Adverse  Pos- 
teaiioD,  Dec  Dig.  i  13.*] 

3.  STIPUIATIOItS     (I     18*)— GONCI.tTSIVEITESS— 
MaTTCBS  COHCXtrDBD. 

Where  the  parties  to  a  salt  to  determine 
title  to  land  agreed  that  for  the  purposes  of  the 
trial  it  would  be  conceded  that  plaintiff  had  a 
legolar  derivation  of  title  of  record  from  the 
commonwealth,  the  defendant  cannot  claim  that 
plaintifTs  title  was  insufficient  to  sustain  a  judg- 
ment in  their  favor. 

[Ed.  Note. — ^For  other  cases,  see  Stipulations, 
Dec  Dig.  I  18.*] 

Appeal  from  Circuit  Oonrt,  Pulaski  County. 

"Not  to  be  oflaclally  reported." 

Action  by  E3d  Dovrllng  and  others  against 
the  Malionlng  Coal  Company.  From  a  ver- 
dict for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Denton  &  Wallace,  for  appellant  O.  H. 
Waddle  &  Son,  for  appellees. 


CARBOIili,  J.  This  action  vras  instituted 
In  the  Pulaski  circuit  court  by  appellees 
against  the  appellant  to  recover  possession 
of  a  tract  of  land  containing  150  acres,  and 
opon  tlie  conclusion  of  all  tlie  evidence  tbe 
coort  instructed  the  jury  to  return  a  verdict 
In  favor  of  tbe  appellee.  So  that  tbe  only 
question  now  before  us  is  tbe  correctness  of 
tbe  ruling  of  tbe  coprt  upon  tbe  evidence. 

The  facts  are  substantially  these:  Prior 
to  1881  a  patent  issued  to  Stewart  &  Porter 
for  a  large  tract  of  land  In  Pulaski  county. 
This  patent  did  not  describe  the  senior  pat- 
ents, of  which  there  were  several,  within  its 
etterior  boundary.  Some  time  before  the 
date  mentioned,  Jolrn  Garey,  one  of  tbe  ap- 
pellees, and  J.  W.  F.  Parker  and  Joe  C. 
l?arker,  became  the  owners  of  this  Stewart 
k  Porter  survey;  Garey  being  the  owner  of 
one-third  thereof  and  the  Parkers  two-thirds. 
In  Angust,  1881,  tbe  Parkers  for  a  valuable 
consideration  conveyed  to  Garey  all  their 
ri^  title,  and  interest  in  tbe  Stewart  & 
Porter  land.  Tbe  deed  conveying  tbe  land 
did  not  reserve  to  tbe  Parkers  any  part  or 
interest  in  it  The  appellees  are  tbe  ven- 
dett  of  Garey,  and  tlie  appellant  is  the  ven- 
dee of  the  Parkers.  Tbe  contention  is  made 
on  behalf  of  the  appellant  that  although  no 
Interest  was  reserved  in  the  conveyance 
mentioned,  yet  at  the  time  it  was  made  it 
ms  undwstood  and  agreed  between  tbe  par- 
ties tbat  150  acres  Included  In  the  Stewart 
k  Porter  patent  which  had  been  surveyed  in 
the  name  of  M.  E.  Parker  was  reserved  and 


did  not  pass  by  the  conveyance.  This  150 
acres  Is  the  land  in  controversy.  The  rec- 
ord presents  two  Issues:  First  whether  or 
not  this  150-acre  survey  was  reserved;  and, 
second,  did  the  Parkers  and  their  vendee, 
the  appellant  company,  have  the  adverse  pos- 
session of  it  for  more  than  15  years  before 
this  suit  was  instltated  by  appellees  for  Its 
recovery? 

It  seems  tbat  in  March,  1881,  the  decision 
of  this  court  in  the  case  of  Hamilton  v.  Fu- 
gett  81  Ky.  366,  involved  In  great  doubt  and 
uncertainty  the  validity  of  patents  that  did 
not  describe  excluded  senior  patents,  and  tbe 
effect  of  this  decision  was  known  to  tbe 
Parkers  and  Garey  at  the  time  the  convey- 
ance was  made.  Tbe  Parkers  contend  that 
being  apprehensive  tbe  Stewart  &  Porter  pat- 
ent was  void,  and  for  the  purpose  of  avoid- 
ing Its  effect,  they  had  procured  several  per- 
sons to  survey  for  their  benefit  boundaries 
of  land  within  this  Stewart  &  Porter  patent 
with  tbe  intention  of  holding  the  land  un- 
der these  surveys  in  the  event  tbat  the  Stew- 
art &  Porter  patent  should  be  beld  invalid. 
And  that,  with  this  purpose  in  view,  tbere 
was  surveyed  at  their  instance  to  M.  B.  Park- 
er in  June,  1881,  a  boundary  containing  150 
acres,  being  the  same  in  controversy,  and 
that  afterwards  in  1884  a  patent  for  this  sur- 
vey was  issued  to  M.  B5.  Parker.  It  is  their 
further  insistence  tbat  it  was  understood  and 
agreed  between  themselves  and  Garey  at  tbe 
time  they  made  tbe  deed  to  him  that  this  M. 
E.  Parker  survey  was  excepted  from  the  con- 
veyance of  their  interest  and  tbat  they  re- 
tained tbe  ownership  and  possession  of  it 
and  that  this  survey  passed  a  title  to  M.  E. 
Parker  superior  to  the  Stewart  &  Porter  pat- 
ent The  evidence,  however,  upon  the  point 
that  It  was  agreed  and  understood  between 
the  parties  that  this  M.  El  Parker  survey  was 
excepted  from  the  conveyance,  Is  not  In  our 
opinion  sufficient  to  overcome  the  deed  in 
which  there  is  no  exemption  whatever.  This 
deed,  signed  and  acknowledged  by  the  Park- 
ers, conveyed  to  Garey  without  any  reserva- 
tion all  the  interest  tbat  they  bad  In  the 
Stewart  &  Porter  survey.  And  as  tbe  M.  E. 
Parker  survey  was  made  for  the  benefit  of 
J.  O.  Parker,  one  of  the  grantors  In  the  Garey 
deed,  he  owned  whatever  M.  E.  Parker  might 
have  by  virtue  of  it  and  It  passed  by  the 
deed  to  Garey.  The  evidence  necessary  to 
correct  a  mistake  In  a  deed  or  to  establish 
a  right  Inconsistent  with  its  provisions  must 
be  clear  and  convincing.  If  this  rule  did 
not  obtain,  deeds  would  be  of  little  value. 
We  have  carefully  read  the  evidence  upon 
this  Issue,  and  In  our  opinion  the  court  did 
not  err  in  ruling  tbat  the  evidence  was  In- 
suffl.clent  to  sustain  the  contention  that  this 
M.  E.  Parker  survey  was  reserved  at  tbe 
time  tbe  conveyance  was  made. 

Tbe  next  question  is:  Was  there  sufficient 
evidence  on  behalf  of  appellant  to  take  the 
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case  to  the  Jury  upon  the  plea  of  advwse  pos- 
seaslon?  The  land  In  controversy  Is  divided 
into  two  unequal  parts  by  the  Southern  Rail- 
way. On  the  east  side  of  this  railway  there 
is  about  four  acres,  and  on  the  west  side  of 
It  the  remainder  of  the  tract  is  located.  The 
four  acres  on  the  east  side  was  conveyed  by 
Qarey  to  a  man  named  Wood  soon  after  6ar- 
ey  purchased  It,  and  on  this  four-acre  tract 
there  has  at  all  times  been  one  or  more 
houses  actually  occupied  by  Wood  and  other 
persons,  and  it  Is  now  owned  by  the  Park- 
ers by  virtue  of  a  deed  made  to  them  by 
Wood.  So  that  this  four  acres  is  not  involv- 
ed In  this  controversy,  and  was  excepted  by 
the  court  in  the  Judjrment  giving  to  Garey 
the  remainder  of  the  land.  The  boundary  on 
the  west  side  of  the  railway,  until  within  the 
last  few  years,  was  open,  uninclosed  moun- 
tain land.  No  part  of  it  was  ever  in  culti- 
vation, and,  with  the  exception  of  a  cabin 
in  one  comer  of  It  which  was  occupied  for  a 
few  years  by  some  persons  who  worked  on 
adjacent  land,  it  has  never  been  in  the  actual 
occupancy  of  any  person.  There  Is  some 
evidence  that  the  Parlcers  paid  the  taxes  on 
the  land,  and  that  some  small  timber  for 
mine  props  was  occasionally  cut  from  It,  and 
tan  bark  gotten  ott  of  It  In  our  opinion  the 
evidence  is  wholly  insuflScIent  to  Invest  the 
appellant  with  a  title  to  the  land  by  adverse 
possession.  As  frequently  decided  by  this 
court,  it  is  essential,  in  order  to  sustain  a 
plea  of  adverse  possession,  that  the  adverse 
holding  must  be  open,  continuous,  notorious, 
and  to  a  well-deflned  boundary,  and  that  the 
mere  payment  of  taxes  is  not  of  Itself  suffi- 
cient to  support  this  defense.  Interstate  In- 
vestment Co.  V.  BaUey,  93  S.  W.  578,  29  Ky. 
Law  Rep.  468;  Overton  v.  Overton,  123  Ky. 
311,  96  8.  W.  469,  29  Ky.  Law  Rep.  736. 
Measured  by  this  rule,  the  proof  fails  to  show 
a  continuous  or  notorious  holding,  or  a  hold- 
ing to  a  well-deflned  boundary.  The  occa- 
sional cutting  of  small  timber,  and  the  fact 
that  for  a  few  years  there  was  a  house  on 
the  comer  of  the  land  in  a  remote  place  oc- 
cupied by  a  tenant,  falls  far  short  of  meas- 
uring up  to  the  standard  of  adverse  posses- 
sion. 

The  argument  is  further  made  that  the  ti- 
tle of  appellees  is  not  sufficient  to  uphold  the 
Judgment  in  their  favor.  Counsel  for  ap- 
pellant In  making  this  point  evidently  over- 
looked the  following  agreement  in  the  rec- 
ord: "The  parties  here  agree  that  the  deeds 
evidencing  plaintiffs'  (appellees')  title  need 
not  be  Introduced;  It  thereupon  being  agreed 
between  them  for  the  purposes  of  this  trial 
that  the  plaintiffs  (appellees)  had  a  regular 
derivation  of  title  of  record  from  the  com- 
monwealth of  Kentucky  to  them  for  the 
lands  granted  by  the  Stewart  &  Porter  pat- 
ent above  copied." 

Wherefore  the  judgment  of  the  lower  court 
Is  affirmed. 


CHESAPEAKE  &  O.  RY.  CO.  v.  HALL. 
(Court  of  Appeals  of  Kentucky.    Jan.  13,  1910.) 

1.  Cabbibbs  (1 106*)— Oabbiagb  or  FfexiOHT— 
LiABiLrrr. 

A  carrier  of  freight  is  an  insurer  against 
any  loss  or  damage  to  the  goods,  except  that 
caused  by  the  act  of  God,  or  the  public  enem^, 
so  that  it  is  liable  for  a  larceny  by  its  agent  in 
charge  of  the  freight. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f  481;   Dec.  Dig.  i  lOa*] 

2.  Cabbiebs  (5  110»)— Pbincipai,  and  Aoext 
(I  101*)— Cabbiaob  of  F'BEiaHT— LiABiLrrr. 

The  acts  of  an  agent  in  procuring  carriage 
of  freight  of  his  ijrincipal  are  binding  on  the 
principal,  but  the  ignorance  of  the  agent  as  to 
the  contents  of  the  package  delivered  for  ship- 
ment, and  innocence  of  any  intention  to  deceive 
the  carrier,  or  to  conceal  the  value  of  the  goods, 
do  not  afEect  the  liability  of  the  carrier  where 
the  principal  Intended  to  deceive  the  carrier  or 
to  conceal  the  value  of  the  goods. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Die.  Si  497-600;  Dec.  Dig.  S  110:»  Prin- 
cipal and  Agent,  Cent  Dig.  {  2S6;    Dec.  Dig. 

3.  Carbiebs  (f  110*)— Cabbiaoe  of  Fbkioht— 
Fbaud  of  SnippEB— Effect. 

Where  a  shipper,  to  obtain  a  lower  rate 
or  for  any  other  reason,  gives  false  information 
to  the  carrier  as  to  the  contents  or  value  of  a 
package  delivered  for  transportation,  or  at- 
tempts by  concealment  to  deceive  the  carrier  as 
to  the  value  or  description  of  the  articles  it 
contains,  he  cannot  recover  the  value  of  the 
goods,  where  the  appearance  of  the  package  is 
not  sufficient  to  put  the  carrier  on  notice  as  to 
its  contents. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {§  497-500 ;   Dec.  Dig.  {  110.*] 

4.  Cabbiebs  (i  110*)— Cabbiaqb  of  FkEiOHT— 
FBaud  of  Shippeb — Effect. 

A  shipper  of  a  trunk  by  freight  must  notify 
the  agent  of  the  carrier  that  it  contains  money, 
as  a  carrier  need  not  accept  money  to  be  shipped 
as  freight,  unless  it  Is  Srst  notified,  so  that  it 
may  cnaige  a  rate  sufficient  to  justify  it  in 
takmg  the  degree  of  care  observed  m  the  trans- 
portation of  money,  notwithstanding  the  Consti- 
tution declaring  that  the  common-law  liability 
of  a  carrier  shall  not  be  limited. 

[Ed.  Note. — For  other  cases,  see  Carriera, 
Cent  Dig.  $f  497-500;    Dec  Dig.  |  110.*] 

5.  Cabbiebs  (g  39*)— Cabbiaoe  or  Fbeioht— 

Monet. 

In  the  absence  of  evidence,  the  carriage  ot 
money  is  strictly  speaking  not  in  the  line  of  the 
duty  of  a  carrier  holding  himself  out  only  as 
a  carrier  of  goods,  wares,  and  merchand&e. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Dec.  Dig.  §  39.*] 

6.  Cabbiebs  (g  399*)— Cabbiaoe  or  Passer- 
GEBS— Personal  Baggage— LiABiLrrT. 

A  carrier  of  passengers  permitting  them  to 
carry  personal  baggage  is  not  liable  for  the  loss 
of  an  unusual  amount  of  money  carried  aa  bag- 
gage, or  for  more  than  might  be  needed  to  de- 
fray the  usual  personal  and  traveling  expenses 
of  the  passengers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1522;    Dec.  Dig.  f  399.*] 

7.  Cabbiebs  (|  400*)— Cabbiaoe  of  FaKiOHT— 

LtABCEMT  BY  AGENT— LIABILITY. 

A  carrier  receiving  a  trunk  for  carriage  by 
freight  without  notice  that  it  contains  money 
is  liable  for  the  larceny  of  the  money  by  an 
agent  of  the  carrier  in  whose  immediate  care 
the  trunk  is  placed,  though  the  carrier  would 
not  have   been   liable   if  the   money   had   been 
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itolen  by  a  itnmger,  or  had  been  lost  by  its  neg- 
ligence, or  other  cause,  and  though  the  shipper 
vag  guilty  of  the  first  wrong  in  falling  to  notify 
the  carrier  of  the  fact  that  the  trunk  contained 
money. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1531-1534;   Dec.  Dig.  {  400.*] 

Appeal  from  Circuit  Court,  Floyd  County. 

•To  be  officially  reported." 

Action  by  Sarah  J.  Hall  against  the  Chesa- 
peake &  Ohio  Railway  Company.  From  a 
jadgment  for  plalntUt,  defendant  appeals. 
Afflrmed. 

Worthlngton,  Cochran  &  Browning,  F.  T. 
D.  Wallace,  Walter  S.  Harklna,  and  Joseph 
D.  Harklns,  for  appellant  May  &  May  and 
Jamea  Goble,  for  appellee. 

CARROLL,  J.  Sarah  J.  Hall  by  her  agent 
delivered  to  the  appellant  company  at  Ke- 
noTa,  W.  Va.,  a  trunk  to  be  shipped  by  It  to 
Harold,  Ey.  She  paid  60  centa  In  advance 
for  the  transportation  by  freight  of  the  trunk. 
There  were  no  marks  on  the  outside  of  the 
tnink  to  Indicate  who^  owned  It,  but  the 
agent  at  Kenova  attached  to  the  handle  of 
the  trunk  a  metal  check,  and  delivered  to 
the  agent  of  the  appellee  a  duplicate.  At 
the  time  the  trunk  was  shipped,  and  when 
it  was  received  at  Harold,  It  was  securely 
locked  and  In  sound  condition.  The  trunk 
contained  a  lot  of  clothing,  and  also  $687.50 
in  money.  After  the  trunk  had  been  at  Har- 
old a  few  days,  and  before  It  was  called  for, 
the  agent  of  the  company  at  that  place,  un- 
der the  pretense  that  he  wanted  to  know 
who  was  the  owner  of  the  trunk,  broke  open 
the  lock  In  the  presence  of  some  persons  who 
happened  to  be  present,  and  ascertained 
from  letters  In  the  trunk  the  name  and  ad- 
dress of  Mrs.  Hall,  the  owner.  Some  time 
afterwards,  Mrs.  Hall  got  possession  of  the 
tnink.  and  discovered  that  the  money  was 
missing.  Whereupon  she  brought  suit  against 
the  company  to  recover  the  value  of  the 
money.  A  trial  resulted  In  a  Judgment  In 
her  favor,  and  the  company  appeals. 

There  Is  no  contradiction  In  the  evidence 
that,  when  the  trunk  reached  Harold,  It  was 
aecnrely  locked  and  In  sound  condition  and 
contained  the  money  sued  for.  Nor  Is  there 
any  denial  of  the  fact  that  the  tnmk  was 
brdLen  open  by  the  agent  The  agent  did 
not  testify  In  the  case,  and  there  Is  no  di- 
rect evidence  that  he  abstracted  the  money, 
Imt  many  circumstances  not  necessary  to  de- 
tail point  to  him  as  the  guilty  person,  and 
there  was  sufficient  evidence  to  warrant  the 
Inry  In  so  finding. 

The  court  Instructed  the  Jury  that  If  they 
beHered  from  the  evidence  that  the  trunk 
eootained  the  money,  and  that  It  was  taken 
from  the  trunk  by  the  agent  of  the  company 
while  the  trunk  was  In  his  charge  as  such 
agnt  they  should  find  for  Mrs.  Hall,  and  re- 
futed upon  the  request  of  the  company  to 


Instruct  the  Jury,  first,  that  If  they  believed 
from  the  evidence  "the  trunk  was  such  as  Is 
generally  tised  to  contain  things  of  ordln^y 
personal  apparel  -and  of  apparently  snlkll 
value,  and  plaintiff  failed  to  disclose  to  the 
defendant  company,  its  officers  and  agents, 
the  real  value  of  the  contents  of  the  trtmk, 
and  that  the  same  contained  money,  they 
should  find  for  the  company" ;  and,  second, 
"that  If  they  believed  from  the  evidence  that 
the  money  was  willfully  and  voluntarily  tak- 
en from  the  trunk  by  the  agent,  and  appro- 
priated by  him  to  his  own  nse,  that  the 
company  was  not  liable  for  his  wrongful 
acts." 

Passing  for  the  present  the  question  that 
the  carrier  is  not  liable  because  It  did  not 
have  notice  that  the  trunk  contained  money, 
we  hold  that  it  will  not  be  permitted  to  es- 
cape liability  upon  the  ground  that  its  agent 
in  breaking  open  the  trunk  and  abstracting 
the  money  committed  a  crime  or  acted  out- 
side the  line  of  his  duty  or  the  scope  of  his 
employment.  When  the  carrier  accepted  the 
trunk,  It  assumed  the  obligation  of  delivering 
It  to  the  owner  In  the  condition  In  which 
It  was  when  received.  In  other  words,  It 
became  an  Insurer  against  any  loss  or  dam- 
age to  the  trunk  except  that  caused  by  the 
act  of  Ood  or  the  public  enemy.  To  hold  that 
a  common  carrier  may  be  exonerated  for 
loss  occasIcMied  to  freight,  If  the  loss  Is  caused 
by  the  wrongdoing  of  one  of  Its  servants  In 
charge  of  the  freight,  would  be  to  establish 
a  rule  entirely  at  variance  with  all  the  law 
on  the  subject  of  the  duties  and  liabilities 
of  common  carriers,  and  to  announce  a  doc- 
trine that  would  leave  the  shipper  defense- 
less from  the  acts  of  the  very  person  Into 
whose  absolute  care  he  bad  Intrusted  his 
goods.  The  shipper  has  no  voice  In  the  se- 
lection of  these  agents,  and  no  control  what- 
ever over  their  habits  or  conduct  They  are 
selected  by  the  carrier,  employed  and  dis- 
charged by  it  at  pleasure,  and  It  owes  a  duty 
to  the  public  to  see  to  It  that  they  are  hon- 
est and  faithful  In  the  performance  of  the 
services  for  which  they  are  employed.  If 
they  are  not,  the  carrier  Is  answerable  in 
damages  for  their  wrongdoing  or  misconduct, 
whether  it  amounts  to  a  crime  or  not.  The 
fact  that  the  act  Is  criminal  In  Itself,  and 
subjects  the  agent  to  prosecution,  cannot 
lessen  the  liability  of  the  carrier.  It  em- 
ployed and  placed  him  in  a  position  of  trust, 
and  the  public  dealing  with  It  had  the  right 
to  assume  that  he  was  honest  If  the  trunk 
while  In  the  custody  of  the  carrier  had  been 
broken  Into  by  a  stranger,  and  the  contents 
injured  or  carried  away,  the  carrier  as  an 
Insurer  would  undoubtedly  be  liable,  al- 
though the  act  of  breaking  Into  the  trunk 
and  carrying  away  the  property  may  have 
been  criminal.  As  the  carrier  is  liable  for 
the  acts  of  a  stranger  In  Injuring  or  mis- 
appropriating goods,  we  can  see  no  reason 
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'Why  it  should  escape  because  the  wrong  Is 
committed  by  one  of  Its  agents.  Its  respon- 
sibility and  liability  is  the  same  in  the  one 
instance  as  in  the  other.  In  coming  to  this 
conclusion  we  do  not  find  it  necessary  to  in- 
quire Into  the  torts  or  wrongful  acts  of  the 
servant  that  the  master  will  generally  not 
be  held  liable  for,  If  they  are  committed  by 
the  servant  outside  the  line  of  his  duty  or 
the  scope  of  his  employment  The  law  usu- 
ally applicable  In  cases  where  it  is  sought 
to  hold  the  master  for  the  acts  of  his  serv- 
ant has  no  place  in  the  consideration  of  the 
question  we  are  considering,  as  the  liability 
of  common  carriers  for  loss  of  property  has 
a  sei>arate,  distinct,  and  well-flzed  place  in 
the  law. 

The  next  question  presented  is  that  the 
carrier  is  not  liable  because  it  had  no  notice 
that  the  trunk  contained  the  money.  No  In- 
quiry as  to  its  contents  was  made  by  the 
agent  to  whom  the  trunic  was  delivered  for 
shipment,  nor  can  it  be  said  that  any  inten- 
tional concealment  of  Its  contents  was  made 
by  the  consignor.  The  failure  of  the  consignor 
to  inform  the  agent  of  the  carrier  that  the 
trunk  contained  money  was  not  due  to  any 
purpose  on  his  part  to  practice  a  deception 
or  obtain  a  lower  rate  than  would  be  charg- 
ed if  its  contents  had  been  knovni.  In  fact, 
the  consignor  seems  to  have  been  entirely 
innocent  of  any  purpose  to  deceive  or  de- 
fraud. He  did  not  know  that  the  trunk 
contained  anything  like  the  amount  of  mon- 
ey that  was  in  it,  although  he  did  know 
that  there  was  some  money  in  it.  Mrs.  Hall, 
the  owner,  was  in  another  state  at  the 
time  the  trunk  was  shipped,  and  merely 
gave  directions  to  her  agent  to  liave  it  ship- 
ped to  Harold,  without  telling  him  how  to 
ship  it  or  informing  him  that  It  contained 
a  large  amount  of  money.  The  fact,  how- 
ever, that  the  trunk  was  shipped  by  the  agent 
to  Mrs.  Hall  does  not  place  her  in  any  better 
position  than  If  it  bad  been  shipped  by  her 
in  person,  as  she  is  bound  by  what  her  agent 
did  or  failed  to  do,  and  the  case  must  be 
treated  as  if  the  shipment  had  been  directly 
made  by  her.  It  would  not  do  at  all  to  say. 
that  if  the  agent  or  person  actually  attend- 
ing to  the  shipment  of  an  article  was  ig- 
norant of  its  contents  and  innocent  of  any  in- 
tention to  deceive  or  defraud,  or  to  conceal 
the  value  of  the  goods,  that  the  carrier  would 
be  liable  when  it  would  not  be  if  the  goods 
were  shipped  by  the  owner  or  a  person  who 
did  know  the  nature  and  value  of  the  con- 
tents. We  think  this  prox)oslt1on  too  plain  to 
need  further  elaboration.  So  that,  if  the 
shipper  was  under  any  duty  to  inform  the 
agent  of  the  carrier  that  there  was  money 
in  the  trunk,  and  did  not  impart  this  infor- 
mation to  the  agent,  his  failure  to  do  so  must 
defeat  the  right  of  Mrs.  Hall  to  recover,  un- 
less it  is  saved  by  the  fact  that  the  money 
was  taken  by  an  agent  of  the  carrier.  It  is 
well  settled  that  if  the  shipper  for  the  pur- 


pose of  obtaining  a  lower  rate,  or  Indeed  for 
any  other  reason,  gives  false  or  misleading 
information  to  the  carrier  as  to  the  contents 
or  value  of  a  package,  or  attempts  by  eva- 
sion or  concealment  to  deceive  the  carrier  as 
to  the  value  or  description  of  the  articles 
it  contains,  be  cannot  recover  the  value  of 
the  goods  or  property  contained  In  the  ship- 
ment that  he  failed  upon  inquiry  to  furnish 
Information  concerning,  or  the  value  of 
which  be  purposely  concealed,  if  the  appear- 
ance of  the  package  was  not  suflScient  to  put 
the  carrier  on  notice  as  to  its  contents.  This 
reasonable  rule,  Introduced  and  established 
to  enable  the  carrier  of  goods  to  exercise  a 
degree  of  care  commensurate  with  the  value 
of  the  property,  and  to  prevent  imposition  be- 
ing practiced  upon  it  by  the  shipper  in  ob- 
taining a  lower  rate  than  would  be  charged  if 
the  real  value  of  the  articles  shipped  were 
known,  is  everywhere  recognized.  Hum- 
phreys V.  Perry,  148  U.  S.  627,  13  Sup.  Ct 
711.  37  L.  Ed.  587;  Shackt  v.  Illinois  Cen- 
tral K.  C,  94  Tenn.  658,  30  S.  W.  742.  28  L. 
R.  A.  176;  Hutchinson  on  Carriers,  {  332;  5 
Am.  &  Eng.  Ency.  of  IJaw,  345,  371 ;  Bottum 
V.  Charleston  4  W.  R.  Co.,  72  S.  C.  375,  51 
S.  E.  985,  2  L.  R.  A.  (S.  S.)  773,  110  Am.  St 
Rep.  610,  5  Am.  &  Eng.  Ann.  Cas.  118;  6 
Cyc.  380;    Story  on  Bailments,  f  565. 

If,  therefore^  the  agent  of  the  carrier  had 
made  inquiry  of  the  shipper,  and  had  been 
informed  that  the  trunk  did  not  contain  mon- 
ey, or  if  there  had  been  any  intentional  con- 
cealment or  fraud  practiced  by  the  shipper 
for  the  purpose  of  deceiving  or  misleading 
the  carrier  as  to  the  value  of  the  goods,  there 
would  be  no  difficulty  In  determining  that 
the  carrier  was  not  liable.  But  In  the  ab- 
sence of  evidence  of  this  character,  the  case 
comes  down  to  the  narrow  question  whether 
or  not  the  failure  of  the  consignor  to  notify 
the  carrier  that  the  trunk  contained  money 
relieves  the  carrier  from  liability.  It  may  be 
conceded  that  the  general  rule  la  that  the 
carrier  will  be  liable  unless  some  false  repre- 
sentation or  statement  either  voluntarily  or 
In  answer  to  inquiries,  is  made  as  to  the 
value  of  the  goods,  or'  there  is  an  intentional 
and  fraudulent  concealment  of  their  value. 
But  this  rule  should  not  in  fairness  be  ap- 
plied when  the  outward  appearance  of  the 
article  offered  for  shipment  is  such  that  a 
person  of  ordinary  prudence  would  not  as- 
sume or  suspect  that  it  contained  money. 
The  appearance  of  the  trunk  did  not  itself 
furnish  any  information  or  notice  that  it 
contained  money,  and  it  is  not  reasonable 
to  assume  that  the  agent — supposing  him  to 
be  a  man  of  ordinary  prudence — would  sus- 
pect that  its  contents  were  other  than  ar- 
ticles of  wearing  apparel,  household  goods, 
and  the  like  such,  as  are  usually  placed  In 
trunks  for  shipment  Clearly  he  could  not 
anticipate  that  there  was  in  the  trunk  a 
large  amount  of  money.  The  trunk  was  ship- 
ped by  freight — a  most  unusual  method  of 
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tbii>piiig  a  package  containing  a  large  amount 
of  moner.  Under  these  clrcnmatancea,  we 
are  of  the  opinion  that  the  shipper  should 
have  notified  the  agent  that  the  trunk  con- 
tained money,  and  that  it  was  not  necessary 
that  the  agent  should  have  made  any  Inquiry, 
or  that  there  should  hare  been  any  fraudu- 
lent or  intentional  concealment  by  the  ship- 
per. As  aptly  said  in  Hutchinson  on  Carriers, 
{  330:  "Fraud  may  be  as  etTectually  prac- 
ticed upon  the  carrier  by  silence  as  by  a  posi- 
tive and  express  misrepresentation.  The  neg- 
lect or  failure  to  disclose  the  real  value  of  a 
package,  and  the  nature  of  its  contents,  if 
there  be  anything  in  its  form,  dimensions,  or 
other  outward  appearance  which  is  calculat- 
ed to  throw  the  carrier  off  his  guard,  wheth- 
er 80  designed  or  not,  will  be  conduct  amount- 
ing to  a  fraud  upon  bim.  The  Intention  to 
hnpose  upon  him  is  not  material.  It  is 
mongh  if  such  is  the  practical  effect  of  the 
conduct  of  the  shipper,  as,  tf  a  box  or  pack- 
age, whether  designedly  or  not,  is  so  dis- 
guised as  to  cause  it  to  resemble  such  a  box 
or  package  as  usually  contains  articles  of 
little  or  no  value,  whereby  the  carrier  is  mis- 
led. For  by  such  deception  the  carrier  is 
thrown  off  bis  guard  and  neglects  to  give  the 
package  the  care  and  attention  which  he 
woald  have  given  it  had  he  known  Its  actual 
valoe."  No  good  reason  can  be  assigned 
vh?  the  agent  should  have  made  any  in- 
quiry as  to  the  contents  of  the  trunk.  It  was 
in  good  condition  for  shipment,  and  he  bad 
the  right  to  believe  that  it  contained  such  ar- 
ticles as  are  nsually  carried  In  trunks.  It 
cannot  be  doabted  that.  If  the  agent  had 
known  that  there  was  $687  in  money  in  the 
tmnk,  he  would.  If  it  had  been  accepted  for 
shipment  by  freight,  have  exercised  unusual 
cue  tor  its  protection  from  loss,  and  charged 
•  much  higher  rate  than  was  cliarged  for  its 
transportation,  or  would  have  declined  to 
accept  it  for  shipment  by  freight,  as  we  think 
he  migjit  safely  have  done.  In  the  absence  of 
evidence  to  the  contrary,  the  carriage  of 
money  is,  strictly  speaking,  not  in  the  line  of 
the  duty  of  a  carrier  who  holds  himself  out 
only  as  a  carrier  of  goods,  wares,  and  mer- 
chandise. 

Lee  V.  Burgess  and  Graham,  9  Bush,  652, 
was  an  action  to  recover  from  a  common  car- 
rier the  value  of  money  received  by  it  for 
shipment  and  lost  In  considering  the  case 
the  court  said:  "It  is  not  pretended  in  this 
ease  that  the  carrying  of  money  is  within  the 
ordlnaiy  and  usual  business  of  a  steamboat, 
and  therefore  it  will  not  do  to  say  that  be- 
canse  goods,  wares,  merchandise,  and  pas- 
aengers  are  carried  on  this  boat  therefore  the 
owners  are  common  carriers  of  gold  or  bank 
Ulla.  We  do  not  Intend  to  say  that  one  may 
not  be  a  common  carrier  of  money  or  bank 
bUla.  This  liability  may  be  assumed  with  ref- 
erence to  money  as  w^  as  ordinary  freight ; 
hot,  where  such  a  liability  is  sought  to  l>e 
(KaUiahed,  it  must  be  shown  that  the  par- 


ty charged  is  a  common  carrier  of  bank  bills, 
where  the  carrying  of  such  packages  is  not 
within  the  ordinary  business  in  which  the 
carrier  is  engaged.  Suppose  the  clerk  of  this 
boat  had  refused  to  accept  the  package  for 
delivery  upon  the  appellee's  tendering  com- 
pensation, could  the  company  or  the  owners 
have  been  made  liable  by  reason  of  such  re- 
fusal? We  think  not,  and  for  the  reason  that 
it  was  not  within  their  employment"  To 
the  same  effect  is  Knox  v.  Rives,  14  Ala. 
249,  48  Am.  Dec.  97;  Pfister  v.  Central  Pa- 
cific E.  Co.,  70  Cal.  169,  11  Pac.  686,  59  Am. 
Rep.  404.  In  line  with  these  cases,  it  is  gen- 
erally ruled  that  a  common  carrier  of  pas- 
sengers that  permits  them  to  carry  personal 
baggage  is  not  liable  for  the  loss  of  an  un- 
usual amount  of  money  carried  in  a  trunk  or 
package  as  baggage,  or  for  more  than  might 
be  needed  to  defray  the  usual  personal  and 
traveling  expenses  of  the  passengers.  Hutch- 
ings  V.  Western  &  Atlantic  R.  Co.,  25  Oa.  61, 
71  Am.  Dec.  156;  Jordan  v.  Falls  River  R. 
Co.,  S  Cush.  (Mass.)  69,  61  Am.  Dec.  44; 
Hawkins  v.  Hoffman,  6  HIU  (N.  T.)  586,  41 
Am.  Dec.  767;  Orange  County  Bank  v. 
Brown,  9  Wend.  (N.  T.)  85,  24  Am.  Dec.  129; 
Illinois  Central  R.  Co.  v.  Matthews,  114  Ky. 
973,  72  S.  W.  302,  24  Ky.  Law  Rep.  1766,  6 
L.  R.  A.  846,  102  Am.  St  Rep.  316.  We 
might  further  add  that  in  these  days  there 
would  be  little  reason  for  holding  that  a  rail- 
way common  carrier  should  be  required  to 
accept  money  to  be  shipped  as  freight  be- 
cause there  is  operated  in  connection  with 
almost  every  such  carrier  in  the  country  ex- 
press companies  who  make  a  specialty  of  car- 
rying money  and  other  valuable  and  small 
packages.  But  whether  or  not  it  is  the  duty 
of  a  railway  carrier  to  accept  money  to  be 
shipped  as  freight  we  are  clearly  of  the 
opinion  that  It  should  not  be  required  to  do 
so  unless  It  is  first  notified  of  the  value  of 
the  money  purposed  to  be  shipped,  so  that 
it  may  charge  a  rate  sufficient  to  Justify  it 
in  taking  that  degree  of  care  usually  observ- 
ed In  the  transportation  of  money,  and  that 
it  will  not  be  liable  without  notice  for  the 
loss  of  money  shipped  by  it  as  freight  We 
do  not,  of  course,  mean  to  hold  that  it  is  the 
duty  of  the  shipper  in  every  case  to  Inform 
the  agent  unless  inquiry  is  made,  as  to  the 
contents  or  value  of  the  articles  shipped. 
This  is  only  necessary  whea  Its  contents  are 
altogether  different  from  what  one  would  as- 
sume were  contained  in  such  a  package,  as 
where  money  or  valuable  Jewelry  or  the  like 
is  put  in  a  trunk  or  box.  If  the  package  pre- 
sented for  shipment  contains  the  kind  of 
goods  that  are  generally  or  usually  sent  la 
such  packages,  or  that  a  person  of  ordinary 
Judgment  and  prudence  might  assume  would 
be  shipped  in  them,  the  carrier  wiU  be  liable 
for  the  value  of  the  contents  no  matter  what 
they  are,  unless  false  or  misleading  state- 
ments as  to  the  contents  are  made  by  the 
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shipper,  either  Toluntarlly  or  In  response  to 
Inquiries,  or  he  fraudul^itly  or  Intentionally 
conceals  the  true  value  or  character  of  the 
goods  for  the  purpose  of  obtaining  a  lower 
rate. 

In  reaching  this  conclusion,  we  have  not 
overlooked  the  fact  that  the  Constitution  de- 
clares that  the  common-law  liability  of  a 
carrier  shall  not  be  limited.  We  have  no  In- 
tention of  doing  this,  but  we  have  found  no 
authority  holding  that  at  common  law,  in 
the  absence  of  notice,  a  carrier  would  be  held 
responsible  for  the  value  of  money  shipped 
In  a  package,  the  appearance  of  which  did 
not  indicate  or  give  any  notice  that  it  con- 
tained money.  The  common-law  rule  does 
not  authorize  either  actual  or  constructive 
fraud  to  be  practiced  upon  the  carrier,  or 
impose  upon  It  liability  greater  than  It  bad 
reason  or  right  to  assume  it  was  undertaking 
when  it  accepted  the  shipment  Hutchinson 
On  Carriers,  !  329. 

But  the  point  Is  further  made  that,  al- 
though the  reasons  stated  are  sound  and 
would  be  applicable  if  the  trunk  had  been 
lost  by  negligence  or  the  money  stolen  by  a 
stranger,  as  it  was  taken  by  an  agent  of  the 
carrier,  it  cannot  claim  exemption.  The  ar- 
gument in  support  of  this  proposition  Is  that 
the  agent  represented  the  carrier  and  in  the 
eye  of  the  law  was  the  carrier,  and  hence  as 
the  money  was  taken  by  the  agent  to  whose 
care  the  goods  were  committed,  It  cannot  ex- 
cuse Itself  on  the  ground  that  It  had  no  no- 
tice of  the  contents  of  the  trunk,  as  It  did 
have  such  notice  when  the  money  was  tak- 
en, and  must  be  held  liable  for  Its  own  in- 
dividual wrong.  If  the  carrier  or  Its  agent 
into  whose  custody  the  trunk  came  did  not 
have  notice  of  the  fact  that  It  contained 
money,  the  carrier  will  not  be  liable.  But 
here  the  agent  of  the  carrier  In  whose  im- 
mediate care  the  trunk  was  placed  did  have 
notice  that  there  was  money  in  the  trunk, 
and  after  such  notice  did  abstract  It.  We 
therefore  think  that  the  commission  of  the 
theft  by  its  agent  is  sufSdent  to  hold  the 
carrier,  although  It  would  not  have  been  lia- 
ble If  the  money  had  been  taken  by  a  stran- 
ger or  had  been  lost  by  Its  negligence  or  oth- 
er cause.  When  the  agent  took  the  money. 
It  was  the  carrier  Itself  taking  It  When  the 
agent  discovered  that  there  was  money  in 
the  trunk.  It  was  his  duty  to  have  protected 
it  or  at  least  to  bave  exercised  care  to  do  so. 
Nor  can  his  wrongdoing  be  excused  upon 
the  ground  that  the  shipper  himself  was 
guilty  of  the  first  wrong.  Whatever  wrong 
the  shlppw  Is  chargeable  with  cannot  save 
the  carrier  from  the  tort  of  its  own  agent 
after  be  had  notice  of  the  fact  that  there 
was  money  In  the  trunk.  It  Is  upon  this 
ground  alone  that  we  hold  the  carrier  liable. 
Wherefore  the  judgment  of  the  lower  court 
is  afiBrmed. 


NEiW  YORK  LIFE  INS.  CO.  v.  EVANS. 
(Court  of  Appeals  of  Kentucky.    Jan.  26,  1910.)" 

1.  Insurance  (J  372«)— Lapbi  of  Pouct— 
Waiver  bt  Insurer. 

A  provision  in  a  life  policy  and  in  a  premi- 
um note  that  the  policy  shall  lapse  by  failure 
of  insured  to  pay  the  note,  being  wholly  for  the 
insurer's  benefit,  la  one  which  it  may  waive,  and 
such  waiver  may  be  express  or  implied. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  941;  Dec.  Dig.  {  372.*] 

2.  Insurance  (|  392*)  —  Lapse  of  Potior  — 
Waiver  of  Provision  by  Insurer. 

The  acceptance  by  an  insurer  of  a  premium 
note  is  a  waiver  of  the  policy  provision  for  cash 

Eayment  of  the  particular  premium  in  advance, 
ut  such  waiver  is  only  for  the  time  for  whicti 
the  note  is  to  run,  and,  if  the  note  provides  for 
forfeiture  of  the  policy  if  not  paid  at  maturity. 
It  is  treated  substantially  as  the  same  pro- 
vision in  the  policy  is. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1056 ;  Dec.  Dig.  §  392.*] 

3.  Insurance  (§  392*)— Lapse— Waiver. 

If  an  insurer,  after  a  policy  has  lapsed, 
retains  the  unpaid  premium  note  merely  as  evi- 
dence that  it  has  been  canceled  and  acts  consist- 
ently with  its  claim  of  forfeiture,  it  does  not 
waive  the  forfeiture ;  but  if  it  retains  the  note 
as  evidence  of  indebtedness  to  It,  or  asserts  it 
as  a  debt  against  insured,  the  forfeiture  is 
deemed  to  have  been  waived. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  g  1069 ;  Dec.  Dig.  §  392.*] 

4.  UsuRT  (8  18*)  —  Penalties  and  Forfei- 
tures— Loan  on  Insurance  Policy. 

An  agreement  for  a  loan  from  an  insurance 
company  on  a  policy,  providing  that,  in  default 
of  payment  on  the  interest  for  a  month  after 
due,  the  company  oould  cancel  the  policy  for  the 
customary  cash  surrender  value  after  deducting 
the  loan  and  accrued  interest,  being  a  stipuiation 
for_  forfeiting  a  substantial  benefit  under  the 
policy,  was  in  the  nature  of  a  usurious  extortion, 
and  void  as  against  the  statutes. 

[Ed.  Note. — ^For  other  cases,  see  Usury,  Cent 
Dig.  I  31 ;   Dec.  Dig.  {  1&*] 

5.  Insurance  (§  665*)— Forfeiture  of  Pol- 
icy—Evidence. 

Evidence  held  to  show  that  an  insurance 
company  had  not  elected  to  treat  a  life  policy 
as  lapsed  for  failure  to  pay  a  premium  note 
when  due,  but  was  holding  it  in  abeyance,  de- 
ferring final  action  until  it  had  exhausted  the 
-chance  of  having  insured  continue  it,  when  the 
note  was  paid. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent.  Dig.  §  1716;  Dec.  Dig.  {  665.«] 

Appeal  from  Circuit  Court  Hickman  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  Tennle  Evans  against  the  New 
Tork  Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded  for  new  trial. 

J.  H.  Mcintosh,  Wm.  Marshall  BDlUtt,. 
Keith  U  BnUltt  and  Bullitt  &  Bullitt  for 
appellant  Bobbins  &  Thomas,  Joe  W.  Ben- 
nett R.  L.  Evans,  and  R.  Q.  Bobbins,  for  ap- 
pellee. 

O'REAR,  J.  Appellant  Issued  to  DUlard 
M.  Evans  a  life  policy  on  AprU  20,  1888,  for 
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12,000^  wbidi  waa  payable  to  appellee,  the 
wife  of  the  Insured.  The  annual  premium 
was  $54.80.  The  premiums  were  all  paid, 
down  to  the  one  due  April  20,  1904.  The  lat- 
ter was  not  then  paid.  On  May  16,  1902,  the 
inanred  borrowed  from  the  company  |300  on 
this  policy,  secured  by  a  pledge  of  the  policy. 
The  loan  agreement  provided  that  the  loan 
was  In  no  Instance  to  be  extended  beyond  the 
dontlon  of  the  policy.  The  premium  due 
AprU  20,  1904,  not  having  been  paid,  the 
policy  was,  by  its  terms,  subject  to  lapse. 

A  condition  of  the  policy  reads:  "If  the 
premiums  are  not  paid  as  hereinafter  pro- 
Tided,  on  or  before  the  days  when  due,  then 
this  policy  BhaU  become  void,  and  all  pay- 
ments previously  made  shall  be  forfeited  to 
the  company,  except  that  (as  provided  by  the 
act  of  May  21,  1879,  chap.  347,  Laws  of  the 
SUte  of  New  York),  If  this  policy,  after  be- 
ing In  force  thr^  full  years,  shall  lapse  or 
become  forfeited  for  the  nonpayment  of  any 
pranlnm,  a  paid-up  policy  will  be  Issued,  on 
demand  within  six  months  after  such  lapse 
with  anrrender  of  this  policy,  under  the  same 
conditions  as  this  policy,  except  as  to  pay- 
ments of  premiums,  but  without  participation 
b  profits,  for  such  an  amount  as  the  net  re- 
Krre  on  this  policy  at  the  time  of  lapse,  com- 
pnted  by  the  American  table  of  Mortality 
and  interest  at  four  and  one-half  per  cent, 
after  deductlug  all  Indebtedness  to  the  com- 
pany, will  purchase  as  a  single  premium  at 
the  present  published  rates  of  the  company, 
at  the  age  of  the  Insured  at  the  time  of  lapse." 

On  Jane  11,  1904,  the  insured  applied  for 
reinstatement,  furnishing  a  medical  certifi- 
cate of  his  health.  He  then  paid  in  cash  $15, 
one  year's  interest  In  advance  on  the  $300 
note  above  named,  $14.80,  and  20  cents  (the 
latter  as  Interest)  to  be  applied  on  the  pre- 
DUun  then  due,  and  executed  the  following 
•blue  note":  "PoL  280131.  April  20,  1904. 
Without  grace,  six  months  after  date  I  prom- 
ise to  pay  to  the  order  of  the  New  York  Life 
Insurance  Co.,  forty  dollars,  at  Bank  of  Com- 
merce, Louisville,  Ky.,  value  received,  with 
Interest  at  the  rate  of  6  per  cent  per  annum. 
This  note  Is  given  in  part  payment  of  the 
preoilmn  due  4/20/04  on  the  above  policy, 
with  the  understanding  that  all  claims  to 
farther  Insurance,  and  all  benefits  what- 
ero',  which  full  payment  In  cash  of  said  pre- 
olnsi  would  have  secured,  shall  become  Im- 
mediately void  and  be  forfeited  to  the  New 
lork  Life  Insurance  Co.,  if  this  note  is  not 
paid  at  matnrity,  except  as  otherwise  provid- 
ed hi  the  policy  Itself.  $40.00.  DUIard  M. 
Evans,  Mllbum,  Ky.  Tennle  Evans,  Milbnm, 
Ky." 

This  note  was  not  paid  at  maturity.  Con- 
liderable  correspondence  ensued,  the  com- 
pany otging  the  Insured  to  "reinstate"  his 
policy.  He  was  advised  In  the  first  of  the 
letters  dated  October  26, 1904.  that  "the  above 
policy  lapsed  for  the  nonpayment  of  the 
April,  1904,  pranlnm  on  account  of  the  note 


of  $40.00  due  October  20.  1904."  The  detail 
of  those  communications,  and  of  the  transac- 
tion of  June  11,  1904,  will  be  taken  up  later 
on  In  the  opinion.  On  January  17,  1905,  the 
insured  sustained  a  severe  Injury.  On  the 
10th  of  January,  1005,  he  sent  the  company  a 
draft  on  a  New  York  bank  for  $40.  He  died 
on  January  20,  1005.  The  bank  collected  the 
draft,  but  referred  the  matter  of  reinstate- 
ment to  its  Ix>ulBvllle  agency,  as  the  insured 
did  not  accompany  the  draft  with  a  certifi- 
cate of  health.  The  company  had  not  then 
learned  of  the  death  or  of  the  injury  to  the 
insured.  It  declined  to  pay  the  policy.  This 
suit  was  brought  by  the  beneficiary  to  recov- 
er the  face  of  the  policy  less  the  loan  of  $800. 
The  company  denied  liability,  on  account  of 
the  nonpayment  of  the  note  named,  except 
that  It  admitted  that  on  October  20,  1904, 
when  the  policy  lapsed,  as  it  claims,  the  net 
value  of  the  reserve  of  the  policy,  after  de- 
ducting indebtednees,  would  buy,  at  the  com- 
pany's published  single  rate  for  one  of  the 
then  age  of  the  insured,  a  policy  of  paid-up 
insurance  of  $185,  which  was  tendered  in 
court,  but  was  declined.  Two  issues  were 
made  by  the  pleadings:  One,  that  the  com- 
pany had  waived  Its  rights  to  declare  the 
policy  forfeited  upon  the  nonpayment  of  the 
note  given  for  the  premium.  The  other  that 
there  was  sufficient  surplus  due  the  insured 
on  the  policy  to  have  paid  off  the  $40  note. 
However,  the  court  Instructed  the  jury  up- 
on a  different  issue — one  not  presented  in 
the  case;  The  verdict  was  for  the  plaintiff. 
Appellant  contends  that  it  was  entitled  to  a 
peremptory  instruction,  upon  the  evidences 
and  issues,  to  find  for  It  This  is  the  princi- 
pal point  urged  for  reversal. 

Whether  appellant  was  entitled  to  a  non- 
suit verdict  depends  on  whether  there  was  a 
total  failure  of  proof  on  behalf  of  the  plain- 
tiff below  on  either  of  the  issues  presented. 
It  Is  true  that  the  policy  as  well  as  the  pre- 
mium note  each  provides  that  the  policy  shall 
lapse  by  the  fact  of  the  failure  of  the  Insur- 
ed to  pay  the  note.  But  it  is  also  true  that 
that  provision  Is  one  wholly  for  the  com- 
pany's benefit,  and  one  which  It  therefore 
may  waive.  The  waiver  may  be  express,  or 
it  may  be  by  such  conduct  as  evinces  the 
purpose  of  the  company  not  to  enforce  It  It 
does  not  necessarily  Include  the  elements  of 
estoppel.  It  Is  enough  If  the  company  actual- 
ly elects  not  to  enforce  the  provisions  of  for- 
feiture, or  even  falls  to  do  so  before  the  policy 
contract  becomes  a  claim  upon  the  death  of 
the  Insured.  The  policy  provides  for  an  auto- 
matic forfeiture.  If  the  conditions  were  such 
that  there  then  remained  nothing  to  be  done 
by  the  company  to  consummate  the  forfeiture, 
It  would  operate  of  Its  own  force.  But  we 
will  see  that  such  was  not  the  case  here. 

A  number  of  cases  have  come  before  this 
court  Involving  forfeiture  features  of  insur- 
ance policies  similar  In  many  respects  to  this 
one.     In  those  cases,  as  here,  the  Insured 


Digitized  by  VjOOQIC 


378 


124  SOUTHWESTEBN  REPORXSB. 


CKy. 


had  executed  premium  notes,  In  lieu  of  pay- 
ing the  premiums  In  cash.  The  standard  form 
of  life  policies  provides  for  Hie  payment  of 
premiums  In  cash  in  advance  as  condition 
precedent  to  the  continuation  of  the  con- 
tract Xet  in  each  Instance  notes,  condition- 
ed as  the  one  at  bar,  had  been  accepted  by 
the  insurers  In  lieu  of  the  cash  payments. 
It  was  once  thought,  and  sometimes  held, 
that  the  notes  did  not  waive  the  stipulation 
for  cash  payment — that  the  Insured  carried 
the  risk  of  dying  uninsured  until  the  premi- 
um note  was  paid  in  cash.  That  view  was 
early  abandoned.  It  is  now  universally  held 
that  the  acceptance  by  the  Insurer  of  the 
note  is  a  waiver  of  the  policy  provision  for 
cash  payment  of  the  particular  premium  In 
advance.  But  It  Is  waived  only  for  the  time 
for  which  the  note  is  to  run,  and,  if  the 
note  contains  a  provision  of  forfeiture  of 
the  policy  if  not  paid  at  maturity.  It  is  treat- 
ed substantially  as  the  same  provision  in  the 
policy  is.  Consequently  that  provision  of 
forfeiture  may  be  waived  by  the  insurer, 
upon  the  same  principle  that  the  policy  pro- 
vision ma!y  be  waived.  So  it  has  been  held 
that  if  the  note  is  not  paid  at  maturity,  and 
if  the  insurer  intends  to  and  does  thereupon 
treat  the  policy  as  void  for  that  nonpayment, 
the  forfeiture  will  be  enforced.  St  Louis  Mu- 
tual Ins.  Co.  V.  Grlgsby,  10Bush,310;  John- 
son V.  Southern  Mutual  Life  Ins.  Co.,  79  Ky. 
403;  Fidelity  Mutual  Ins.  Co.  v.  Price,  117  Ky. 
25,  77  S.  W.  384, 25  Ky.  Law  Rep.  1160 ;  More- 
land  V.  Union  Central  Life  Ins.  Co.,  104  Ky. 
129,  46  S.  W.  516, 20  Ky.  Law  Rep.  432;  Union 
Central  Life  Ins.  Co.  v.  Duvall,  46  S.  W.  518, 
20  Ky.  Law  Rep.  441;  Manhattan  Life  Ins. 
Co.  V.  Myers,  109  Ky.  372,  59  S.  W.  30,  22 
Ky.  Law  Rep.  875;  N.  Y.  Life  Ins.  Co.  v. 
Warren  Deposit  Bank,  75  S.  W.  234,  25  Ky. 
Law  Rep.  325;  Franklin  Mutual  Life  Ins. 
Co.  V.  McAfee,  90  S.  W.  216,  28  Ky.  Law 
Rep.  676.  Where  the  Insurer,  after  the  pol- 
icy had  lapsed,  retained  the  note  merely  as 
evidence  of  the  fact  that  It  bad  been  can- 
celed, and  acted  consistently  with  its  claim 
of  forfeiture,  It  is  held  not  to  be  a  waiver  of 
the  forfeiture.  Moreland  v.  Union  Central, 
supra;  Union  Central  v.  Duvall,  supra.  If, 
however,  the  insurer  retains  the  note  as  evi- 
dence of  indebtedness  to  it,  or  asserts  it  as 
a  debt  against  the  insured  (which  is  the 
same  thing),  the  forfeiture  is  deemed  to  have 
been  waived.  The  reason  is,  the  note  Is  con- 
sideration for  the  carrying  of  the  policy  for 
the  full  term  It  represents,  say  one  year.  If 
the  Insurer  asserts  it  as  a  debt  owing  It 
then  It  must  concede  the  equivalent,  which 
is  its  liability  upon  the  policy  for  the  period 
represented  by  the  premium  note.  The  com- 
pany will  not  be  heard  to  say  that  the  in- 
sured owes  it  for  insuring  bim  for  one  year, 
yet  deny  that  he  is  Insured.  Other  conduct 
of  the  insurer  denoting  its  election  to  con- 
sider the  insurance  as  still  in  force  may  also 
operate  to  waive  the  forfeiture.  The  courts 
are  alert  to  seize  upon  such  circumstances 


and  conduct  to  relieve  from  forfeiture ;  for- 
feitures being  abhorrent  to  the  law.  They 
have  been  tolerated  in  insurance  more  than 
in  any  other  character  of  transaction,  be- 
cause of  the  supposed  necessity  of  prompt 
payment  by  the  Insured  in  order  to  enable 
the  Insurer  to  keep  its  obligations  to  its  oth- 
er policy  members.  But  as  it  is  being  l>etter 
understood  now  that  the  Insured,  after  they 
have  paid  a  few  premiums,  have  established 
a  fund,  called  the  "reserve  of  the  policy," 
with  which  to  pay  the  liability  of  each  pol- 
icy when  it  matures.  Insuring  themselves 
with  their  own  means,  as  it  were,  there  la 
less  reason  for  the  exception  In  favor  of 
life  insurance  contracts,  as  compared  with 
other  contracts,  than  formerly  appeared.  By 
virtue  of  legislation,  and  under  stress  of 
competition  from  those  jurisdictions  where 
the  legislation  exists,  prohibiting  the  for- 
feitures of  policies,  after  a  given  number  of 
premiums  have  been  paid,  but  Instead,  re- 
quiring or  providing  for  the  issue  of  paid-up 
policies,  or  for  extended  insurance  that  the 
value  of  the  reserve  of  that  policy  will  buy 
at  single  premium  rates,  the  old-fashioned 
forfeiture  clauses  are  now  about  obsolete. 
In  truth,  in  this  policy,  as  we  have  seen  in 
the  clause  quoted  above,  there  is  not  a  for- 
feiture at  all,  but  a  conversion  of  the  i>oIlcy, 
automatically,  from  one  class  to  another — 
from  a  twenty-year  life  for  $2,000  to  a  paid- 
up  limited.  The  provision  as  to  "forfeiture" 
is  a  misnomer,  so  far  as  that  word  Is  gen- 
erally and  properly  used  In  law.  Formerly, 
the  insurer  was  benefited,  after  a  time.  In 
having  the  policy  forfeited.  Novr  it  Is  not 
Rather  the  contrary.  Instead  of  the  policy's 
being  "forfeited,"  It  is  now  usually  spoken 
of  as  "lapsed,"  which,  while  In  one  sense 
synonymous  with  "forfeited,"  now  has  a 
somewhat  less  harsh  meaning;  Is  not  so 
complete;  Is,  instead  of  annihilation,  to  fall 
in  the  scale  of  value,  or  privilege.  This 
much  has  been  said,  in  order  to  better  apply 
the  facts  of  the  case  to  the  proposed  Instruc- 
tion for  a  nonsuit 

The  company  retained  the  $40  note.  The 
note  is  filed  in  the  record  as  evidence,  mark- 
ed "canceled."  When  It  was  canceled  Is  not 
clear  from  the  testimony.  It  Is  once  intimat- 
ed that  it  was  canceled  Immediately  after 
its  due  date,  and  when  It  was  returned  from 
the  Bank  of  Commerce,  unpaid.  Bat  this 
does  not  appear  very  clearly.  On  the  other 
hand,  the  correspondence  filed  shows  that  the 
company  still  entertained  the  hope  that  the 
insured  would  continue  the  policy,  and  re- 
peatedly urged  him  to  do  so.  That  was  not 
necessarily  inconsistent  with  the  plea  that 
the  policy  had  abated  by  reason  of  the  non- 
payment of  the  note.  But  the  company  had 
agreed  In  the  pcdlcy  that  If  It  lapsed  for  non- 
payment of  the  premium  it  would  then,  Im- 
mediately upon  the  policy's  being  returned 
to  it  with  a  demand  to  that  effect  issue  a 
paid-up  policy.  In  this  Instance  there  was 
not  occasion  to  return  the  policy  to  the  com> 
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jwiiy.  It  was  already  possessed  of  It,  by 
reasoD  of  the  pledg«  for  tbe  $300  loan  note. 
Nor  was  the  demand  necessary  to  have  en- 
abled tbe  company  to  cancel  the  old  policy 
and  Issue  the  pald-ap  policy  tn  its  stead. 
The  company  evidently  so  understood  the 
contract  for  it  wrote  the  Insured  in  more 
than  one  letter,  "If  you  have  any  Intention 
whatever  of  reinstating  the  above  policy, 
you  should  do  so  as  soon  as  possible,  as  we 
are  notified  by  the  company  that  unless  the 
policy  was  immediately  reinstated  they  would 
settle  It  under  the  terms  of  the  loan  agree- 
ment" The  loan  agreement  which  Is  the 
blue  note  copied  above,  contains  no  stipula- 
tion as  to  any  settlement  upon  nonpayment 
of  premium,  except  that  which  is  "provided 
in  the  policy  Itself."  That  as  we  have  seen, 
is  the  issuance  of  a  paid-up  limited  policy. 
On  November  11,  1904,  the  vice  president  of 
appellant  company  wrote  this  letter  to  the 
Louisville  branch  office:  «Re-pollcy  No.  280,- 
13L  Evans.  Dear  Sir:  The  above  policy 
pledged  to  the  company  as  security  for  a 
loan,  has  lapsed  by  the  nonpayment  of  the 
premium  and  Interest  and  wlU  be  settled  un- 
der the  terms  of  the  loan  agreement  unless 
reinstated  Immediately.  Please  Inform  us 
at  once  if  there  is  any  chance  of  effecting  re- 
instatement" This  answer  was  noted  on 
the  bottom  of  the  letter:  "Ben'l.  Dept  Hold 
open  as  long  as  possible,  as  we  believe  Insur- 
ed will  reinstate.     Lou.  Br.  W." 

There  was  a  loan  agreement  executed  by 
tbe  insured  and  his  wife  to  the  company  in 
1902,  to  secure  the  $300  loan  alluded  to.  It 
provided  for  the  payment  of  interest  In  ad- 
vance at  the  rate  of  5  per  cent  per  annum, 
and  contained  this  stipulation:  "Interest  is 
payable  in  advance,  but  In  case  said  loan 
is  repaid  or  said  policy  canceled  under  sec- 
tion 4,  interest  will  be  charged  to  the  date 
of  repayment  or  of  cancellation,  and  any  ex- 
cen  will  be  refunded."  Section  4,  referred 
to,  provides:  "That  in  the  event  of  default 
in  payment  of  said  interest  or  of  any  pre- 
mimns  on  said  policy,  for  one  month  after 
they  shall  respectively  become  due,  said  par- 
ty of  the  first  part  (the  company)  which  Is 
IneTocably  hereby  appointed  the  attorney 
for  that  purpose,  is  hereby  authorized  at  Its 
option  to  cancel  said  policy  and  its  accumu- 
latlong,  for  tbe  customary  cash  surrender 
Tilne  then  allowed  by  said  'party  of  the  first 
part  for  the  surrender  of  policies  of  this 
dass  *  •  •  after  deducting  said  loan  and 
aecraed  Interest" 

Tbe  policy  had  no  surrender  cash  value  in- 
dotsed  on  it  available  as  of  the  date  of  its 
lapse.  The  stipulation  for  forfeiting  a  sub- 
itantial  benefit  under  the  policy  as  a  penalty 
for  tbe  nonpayment  of  a  note  for  money 
loaned  was  In  the  nature  of  a  usurious  ex- 
tortion, and  void  as  against  the  statutes.  N. 
T.  Life  Ins.  Co.  v.  Curry  &  Bro.,  115  Ky. 
100,  72  S.  W.  736,  24  Ky.  Law  Rep.  1S80,  61 


L.  R.  A.  268,  103  Am.  St  Rep.  297.  In  this 
loan  agreement  the  incorporation  of  that  ad- 
ditional feature,  a  burden  to  the  policy,  not 
In  the  original  policy,  was  null  for  the  same 
reason.  The  only  Involuntary  settlement 
which  was  legal  under  the  loan  agreement 
was  the  one  in  which  the  paid-up  policy  was 
to  be  issued.  As  a  matter  of  fact  the  com- 
pany did  neither,  nor  did  they  return  to  the 
insured  tbe  excess  of  interest  paid  on  the 
$300  note;  all  showing  the  company  had  not 
elected  to  treat  the  policy  as  lapsed  for  the 
purpose  of  settlement  If  it  was  not  lapsed 
for  that  purpose,  then  It  was  not  lapsed  at 
aU.  There  was  no  neutral  ground  of  nonlia- 
bility upon  the  policy  by  which  the  company 
could  yet  retain  its  policy  holder's  money, 
note,  policy,  and  all  intact  giving  up  noth- 
ing, committing  itself  to  nothing,  yet  hold- 
ing Itself  so  that  It  could  in  case  of  eventu- 
alities take  either  horn  of  the  dilemma  its 
then  Interest  might  prompt  Nor  was  the 
policy  marked  "lapsed."  We  are  convinced 
that  the  company's  attitude  was  that  of 
holding  the  policy  In  abeyance,  deferring 
final  action,  until  It  had  exhausted  the 
chance  of  having  the  Insured  continue  It 
To  lapse  the  policy,  the  matter  should  have 
been  closed,  the  rights  of  the  parties,  what- 
ever they  were,  then  ascertained  and  adjust- 
ed. That  the  company  did  not  do;  instead, 
it  held  the  whole  matter  open.  True,  It  ob- 
served in  its  letters  to  the  Insured  that  the 
policy  had  "lapsed,"  and  urged  him  to  be- 
come "reinstated."  But  those  letters,  at 
best  were  but  attempted  recitals  of  what 
had  been  done,  and  expressions  of  hope  or 
advice  as  to  what  ougbt^  to  be  done  by  tb« 
insured.  Writing  a  letter  that  a  policy  had 
lapsed,  when  It  had  not  did  not  alter  its 
status.  The  fact  was,  end  remained,  that 
the  policy  continued  precisely  as  it  was  be- 
fore, no  Indorsement  no  entry,  no  step  to- 
ward settlement  nothing  to  fix  a  changed 
relation  of  the  policy  boldefr  to  the  company. 
On  the  company's  showing  alone  it  failed  to 
show  that  the  policy  had  lapsed. 

In  addition,  four  witnesses  testified  that 
th«y  had  seen  and  read  a  letter  from  the 
company  to  the  Insured,  written  in  January, 
1905,  In  which  he  was  asked  to  pay  the  $40 
note  past  due.  The  letter  was  lost  The 
motion  for  a  peremptory  instruction  was 
then  properly  overruled. 

What  occurred  after  the  Insured  was  in- 
jured has  little  relevancy  to  the  issues  to  be 
tried.  The  then  payment  of  the  $40  note 
would  not  alone  have  reinstated  him,  If  the 
policy  had  actually  been  canceled  previously. 
Still  the  fact  was  relevant  as  tending  to 
show  how  the  insured  and  Insurer  interpret- 
ed the  correspondence,  and  the  concurrent 
transaction. 

Reversed  and  remanded  for  a  new  trial 
under  proceedings  consistent  herewith. 
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KASET'S  ADITR  y.  IiOUISVIMiB,  H.  &  ST. 

I*  EY.  CO.t 
(Court  of  Appeals  of  Kentucky.    Jan.  19,  1910.) 

RaILBOADS  (J  274*)— INJUBEEB  TO  PEBSOITS  AT 

Stations— Neolioencb. 

A  carrier  unloaded  a  wbeel,  and  placed  it 
in  a  safe  position  on  tbe  depot  platform.  Dur- 
ing tlie  day  strangers  changed  its  position,  and 
left  it  standing  poised  in  a  dangerous  position. 
No  agent  of  the  carrier  obserred  the  change. 
On  the  evening  of  the  same  day  a  child,  ac- 
companied by  his  father,  going  to  the  depot  to 
look  for  freight,  touched  the  wheel,  and  it  fell 
on  him,  Icilling  him.  Held,  that  the  carrier  was 
as  a  matter  of  law  not  guilty  of  negligence  de- 
feating a  recovery,  though  the  father  was  free 
from  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  M  868-872 ;    Dec  Dig.  {  274.»] 

Appeal  from  Circuit  Court,  Breckenrldge 
County. 

"Not  to  be  officially  reported." 

Action  by  Gordon  R.  Kasey's  administra- 
tor against  the  Louisville,  Henderson  &  St 
Louis  Railway  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Mercer  &  Mercer,  for  appellant  Helm  & 
Helm,  for  appellee. 

BARKER,  J.  Qordon  R.  Kasey,  an  Infant 
child  about  two  years  old,  was  killed  on  the 
freight  platform  of  appellee's  station  at  Ek- 
ron,  Ky.,  by  a  heavy  iron  wheel  falling  upon 
and  crushing  him.  The  father  of  the  Infant 
qualified  as  administrator  of  his  estate,  and 
Instituted  this  action  to  recover  damages  for 
his  death,  on  the  theory  that  the  injury  was 
caused  by  tbe  negligence  of  appellee's  agents 
and  servants  who  had  placed  the  wheel  upon 
the  platform. 

The  wheel  was  about  8  feet  in  diameter, 
and  weighed  about  300  pounds.  It  had  been 
received  as  freight  at  the  station  at  Ekron 
some  time  during  the  day  upon  which  the  ac- 
cident happened.  The  station  agent,  who 
received  the  wheel,  with  the  assistance  of 
two  other  men,  placed  it  In  an  upright  posi- 
tion about  22  Inches  from  the  wall  of  tbe 
freightroom,  and  then  leaned  it  over  so  that 
the  top  rested  against  the  wall  of  the  freight- 
room,  and  the  bottom  rested  on  the  platform, 
as  said  before,  at  a  point  about  22  Inches 
from  the  wall.  Without  contradiction,  it  ap- 
pears from  the  evidence  that  the  wheel  stand- 
ing at  the  angle  thus  formed  was  In  such 
a  position  that  It  could  not  have  caused  any 
injury  to  the  infant  Afterwards,  and  with- 
out the  knowledge  or  consent  of  the  station 
agent,  two  men  In  no  wise  connected  with 
the  railroad  undertook  to  ascertain  whether 
or  not  they  could  lift  the  wheel.  The  first  of 
these,  one  Bruner,  lifted  It  from  the  platform 
twice,  and  then  left  It  standing  upright  The 
second  man  then  essayed  to  lift  It  but  was 
unable  to  do  so,  and  merely  rolled  it  back- 
wards and  forwards.  The  result  of  all  this 
was  that  the  wheel  was  left  standing  in  an  up- 
right position,  and  on  a  platform  which  slant- 


ed from  the  wall  of  the  freightroom  towards 
the  railroad  track.  The  evidence  ia  not  clear 
as  to  how  long  the  wheel  stood  in  an  upright 
position,  but  it  is  certain  that  the  plaintiff 
failed  to  show  that  anyl)ody  connected  with 
the  railway  knew  of  the  change  in  Its  position 
from  the  angle  of  safety  at  which  It  had 
been  placed  by  the  railway  employes.  In  the 
evening,  about  7  o'clock,  after  the  office  of 
tbe  railway  had  been  closed,  the  father  of 
the  infant  who  lived  Just  opposite  the  sta- 
tion, and  who,  it  seems,  expected  to  receive 
by  freight  a  wheel  such  as  the  one  standing 
upon  the  platform,  observed  it  from  his  house 
across  the  street  and,  thinking,  perhaps.  It 
was  the  wheel  he  was  expecting,  started 
across  the  street  to  more  carefully  Inspect  It 
While  on  his  way  he  met  his  wife  and  Infant 
son,  and,  taking  up  the  child  in  his  arms.  In 
company  with  his  wife,  walked  over  to  the 
platform.  When  he  reached  the  platform, 
without  observing  the  dangerous  position  of 
the  wheel,  he  placed  the  child  upon  tbe  plat- 
form, and  he  immediately  ran  to  the  wheel 
In  childish  fashion  ahd  placed  his  hand  upon 
It  with  the  result  that  the  wheel  fell  npon 
him,  crushing  him  to  death  almost  Instantly. 

After  the  evidence  was  In,  the  trial  court 
sustained  a  motion  for  a  peremptory  Instmc- 
tlon  to  the  jury  to  find  a  verdict  In  favor  of 
the  defendant,  which  was  done.  Of  this  rul- 
ing the  appellant  the  administrator  of  the 
infant  now  complains. 

As  said  before,  the  employes  of  the  railway 
originally  placed  tbe  wheel  in  a  perfectly 
safe  position  so  far  as  the  infant  was  con- 
cerned. Nobody  pretends  that  bad  the  wheel 
remained  in  this  position,  the  Infant  could, 
or  would,  have  been  Injured  by  it  Nor  Is  It 
contended  that  the  employ^  of  the  railway 
knew  of  the  change  in  the  position  of  the 
wheel.  It  is  true  that  the  station  agent  Ck>x. 
passed  along  by  the  wheel  several  times  aft- 
er he  had  received  It  and  he  was  of  (pinion 
that  had  the  wheel  been  standing  upright 
when  he  passed  he  would  have  noticed  It, 
and  he  therefore  argued  that  the  change  la 
the  position  was  made  after  be  left  the  sta- 
tion. It  Is  not  shown  exactly  at  what  time 
Bruner  and  Dowell  moved  the  wheel  from 
the  position  In  which  the  employes  of  tbe 
railway  had  placed  it;  but  certain  It  ia  that 
neither  Cox,  the  'station  agent  nor  any  other 
employe,  if  there  was  another  there^  observ- 
ed the  change  that  had  been  made. 

We  think  this  case  Is  governed  by  the 
well-settled  principle  enunciated  by  this  coart 
In  Georgetown  Telephone  Go.  v.  McOuUotigh's 
Adm'r,  118  Ky.  182,  26  Ky.  Law  Rep.  72,  SO 
S.  W.  782.  Ill  Am.  St  Rep.  294.  In  that 
case  it  appeared  that  the  Georgetown  Tele- 
phone Company  had  placed  a  quantity  of  dy- 
namite in  a  room  controlled  by  it  next  to  a 
room  where  its  operators  worked.  Two  per- 
sons In  no  way  connected  with  the  telephone 
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company,  wlthoat  aathorlty  moved  the  dyna- 
mite from  tbe  room,  where  it  was,  out  Into 
the  hall,  which  was  common  to  the  building, 
and  there  placed  It  near  the  door  leading  to 
the  operators'  room  of  appellant,  where.  In 
wme  manner  not  explained  in  tbe  record,  it 
was  exploded,  with  the  result  that  it  blew  In 
the  do«r  of  tbe  operators'  room  with  such 
force  that  it  with  great  violence  struck  and 
«ansed  the  death  of  one  of  the  yoimg  lady 
operators.  The  question  which  arose  in  that 
case  was  whether  or  not  under  tbe  facts  as 
stated  tbe  company  was  liable;  and  it  was 
held,  after  a  review  of  the  authorities,  that 
tbe  telephone  company  was  not  liable  because 
the  removal  of  the  dynamite  to  tbe  place  at 
which  it  was  exploded  was  the  unauthorized 
act  of  persons  not  connected  with  the  corpo- 
ration. The  principle  there  settled  Is  identi- 
cal with  that  in  the  case  at  bar.  Here  the 
company  placed  the  wheel  in  a  perfectly  safe 
position.  Unauthorized  persons  changed  its 
position,  and  left  it  standing  so  poised  that 
the  touch  of  the  infant  was  sufficient  to 
throw  it  over  on  bim.  Certainly  the  appellee 
is  not  responsible  for  this  act  on  the  part  of 
wrongdoers  who,  without  authority,  meddled 
with  the  wheel. 

We  do  not  think  tbe  father  was  guilty  of 
csntrlbatoty  negligence  because  he  failed  to 
observe  the  dangerous  position  of  the  wheel 
at  the  time  be  placed  tbe  infant  upon  tbe 
platform.  Nor  do  we  think  tbe  station  agent 
was  guilty  of  negligence  because  he  failed  to 
observe  the  change  in  the  position  of  the 
whed  by  the  wrongdoers.  It  follows,  there- 
fore, that  the  court  correctly  awarded  a  per- 
emptory instruction  to  tbe  Jury  to  find  in  fa- 
Tor  of  the  defendant  at  the  conclusion  of  the 
CTidence. 

Judgment  affirmed. 


FDXWORTHT  t.  ADAMS  et  al. 
(C«Dit  of  Appeals  of  Kentucky.    Jan.  26,  1910.) 

1.  GiiTs  (I  32«)— Inter  Vivos— Gift  of  Do- 
.^OB'S  "Chkck." 

A  gift  of  one's  check  is  incomplete  until  the 
cWk  bas  l>een  paid  or  accepted  by  the  bank,  for 
«  "check"  is  a  mere  order  to  the  payee  to  draw 
tbt  unoont  called  for,  and,  when  given  without 
(wsidention,  it  may  l>e  revoked  by  the  maker 
•»  long  as  it  remains  unacted  on  in  the  hands 
<t  the  payee. 

(Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
I>>;f  63;  Dec.  Dig.  |  32.* 

For  other  definitions,  see  Words  and  Phrases, 
WL2,  pp.  110^1112;   vol.  8,  p.  7600.] 

2.  GiTTs  (I  34*)— INIXB  Vivos— Gift  of  Do- 

XOl'g  C^BOK. 

A  gift  of  the  donor's  check,  payable  imme- 
^tely,  and  delivered  subject  to  toe  terms  of  a 
nittea  memorandnm  stipulating  that  the  check 
•hiU  not  be  payable  until  after  the  donor's 
teth,  it  not  a  valid  gift  inter  vivos. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Ks- 1  70;   Dec  Dig.  {  34.*] 


S.  Husband  and  Wifz  (|  41*)— Oontbacts— 

Vamditt. 

Notwithstanding  the  statutory  power  of 
husband  and  wife  to  contract  with  each  other, 
husband  and  wife  may  not  contract  with  each 
other  for  the  payment  by  the  husband  to  the 
wife  for  her  services  in  nursing  him  during  his 
illness ;  it  being  the  duty  of  husband  and  wife 
to  attend,  nurse,  and  care  for  each  other,  where 
either  is  unable  to  care  for  himself. 

[£d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  8  224;    Dec.  Dig.  I  41.*] 

4.  Bills  and  Nona  ({  92*)— Chkcks— CoN- 

smeaATioN. 

A  check  given  in  payment  of  services  ren- 
dered and  thereafter  to  be  rendered  the  maker 
by  the  payee  is  supported  by  consideration  and 
is  enforceable,  though  delivered  subject  to  a 
written  memorandum  stipulating  that  the  check 
shall  not  be  payable  until  after  the  maker's 
death. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {S  166-173,  175-212;  Dec 
Dig.  i  92.*] 

5.  Evidence  (J  419*)  —  Pabol  Evidence  — 

CONBIDEBATION   OF  CUECK. 

Evidence  of  the  actual  consideration  of  a 
check,  delivered  pursuant  to  a  written  memoran- 
dum reciting  that  the  check  was  given  for  a 
specified  sum  due  from  the  maker  to  the  payee, 
is  admissible. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  if  1912-1928;    Dec.  Dig.  |  419.*] 

6.  Gifts  <§§  4,  34*)- "Inteb  Vivos"— What 
Constitutes. 

To  constitute  a  valid  "gift  inter  vivos," 
there  must  be  an  absolute  transfer  of  the  prop- 
erty from  the  donor  to  tbe  donee  taking  effect 
immediately  and  fully  executed  by  a  delivery 
by  the  donor  and  acceptance  by  the  donee,  and 
a  gift  to  take  effect  after  the  donor's  death,  the 
donor  in  the  meantime  retaining  the  control  of 
the  property,  is  not  a  valid  gift 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  8i  3,  17,  68-71;    Dec.  Dig.  {§  4,  34.* 

For  other  definitions,  see  Words  end  Phrases, 
vol.  4,  pp.  3091-3093 ;  vol.  8,  p.  7671.] 

7.  Husband  and  Wifb  (|  49%*)— Gifts  of 
Negotiable  Instbumentb  —  Wbiiibn  As- 
sionments. 

An  indorsement  on  a  note,  reciting  that  the 
payee  assigns  the  principal  to  his  wife,  he  re- 
taining the  interest  for  life,  and  that  should  he 
outlive  his  wife  the  note  shall  remain  a  part 
of  his  estate,  and  a  delivery  of  the  note,  is  not 
a  valid  gift  mter  vivos  to  the  wife. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  i  49%.*] 

Appeal  from  Circuit  Court,  Nelson  County. 

"To  be  officially  reported." 

Proceedings  by  Minnie  F.  Foxwortby  for 
the  final  settlement  of  her  accounts  as  execu- 
trix of  T.  S.  Foxwortby,  deceased.  In  which 
Martha  Adams  and  others  filed  exceptions. 
From  a  Judgment  overruling  some  of  tbe  ex- 
ceptions and  sustaining  others,  the  executrix 
appeals,  and  the  objectors  prosecute  a  cross- 
appeal.  Affirmed  on  tbe  origtnal  appeal,  and 
reversed  on  tbe  cross-appeal. 

C.  T.  Arklnson  and  John  S.  Kelley,  for  ap- 
pellant John  A.  Fulton  and  N.  W.  Halstead, 
for  appellees. 

CLAY,  C  T.  S.  Foxwortby  died,  testate. 
In  Nelson  county,  Ky.,  on  July  10,  1907,  aged 
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87  years.  His  first  wife,  Nancy  Fozworthy, 
died  many  years  ago.  Abont  11  years  prior 
to  his  deatb,  he  married  appellant,  who  was 
then  Minnie  Fitzgerald.  T.  S.  Foxworthy 
had  no  children  by  either  wife.  His  first 
wife,  Nancy  Foxworthy,  devised  to  him  a 
well-improved  homestead  of  27  acres,  located 
on  the  Louisville  pike  about  8  miles  from 
Bardstown,  but  only  for  the  period  of  his 
natural  life.  T.  8.  Foxworthy,  at  the  time 
of  his  death,  owned  a  farm  worth  about  $6,- 
000,  and  personal  property  amounting  to  15,- 
000  or  $6,000.  Several  years  prior  to  bis 
death,  he  made  a  will,  by  which  he  devised 
to  his  wife,  Minnie  Fozworthy,  this  farm  and 
certain  personal  property  of  the  value  of  $1,- 
700.  The  residue  he  devised  to  his  heirs  at 
law  i)er  stirpes.  By  a  codicil  he  made  certain 
bequests  to  a  servant,  Henry  Graham,  to  the 
Baptist  Orphans'  Home,  and  to  the  trustees 
of  the  Oox's  Creek  Baptist  Church.  The 
amount  of  his  property  devised  to  his  wife 
was  about  $7,700,  while  that  devised  to  his 
heirs  at  law  amounted  to  about  $4,000. 

For  almost  two  years  prior  to  his  death  the 
testator  was  confined  to  his  house,  and  nearly 
all  the  time  to  his  bed.  During  that  time  he 
required  constant  nursing  and  attention.  This 
duty  fell  upon  his  wife.  The  testimony  shows 
that  It  was  well  and  faithfully  performed; 
Indeed,  no  one  could  have  been  more  dutiful 
and  attentive  than  appellant  was  during  the 
period  of  his  illness.  Dr.  Charles  McGlure, 
a  nephew  of  his  first  wife  and  a  very  close 
neighbor,  gave  him  much  medical  attention 
during  this  x>erlod  as  his  condition  required. 
The  evidence  shows  that  he,  too,  was  faithful 
and  attentive  and  made  frequent  visits  to  the 
home  of  the  testator.  On  March  19, 1907,  the 
testator  drew  a  check  on  the  People's  Bank 
of  Bardstown,  Ky.,  for  the  sum  of  $500,  pay- 
able to  the  order  of  appellant,  Minnie  Fox- 
worthy. On  March  20,  1907,  a  second  check 
was  drawn  on  the  same  bank  for  a  similar 
amount,  payable  to  the  order  of  Charles  Mc- 
Clure,  the  physician  who  attended  him.  The 
evidence  tends  to  show  that  the  body  of  each 
of  these  checks  was  written  by  Dr.  McClure, 
and  the  testator's  name  was  signed  thereto 
by  his  wife.  It  further  appears,  however, 
that  she  frequently,  at  the  direction  of  the 
testator,  signed  his  name  to  checks. 

On  March  22,  1907,  J.  C.  Abell,  a  neighbor 
and  close  friend  of  the  testator,  who  frequent- 
ly assisted  him  in  the  transaction  of  his  busi- 
ness, wrote,  at  the  request  of  the  testator, 
the  following  paper:  "March  22nd,  '07.  I 
this  day  give  to  my  wife,  Minnie  F.  Fox- 
worthy, and  Dr.  Charles  each  a  dieck  for  five 
hundred  dollars,  payable  out  of  my  estate 
after  my  death.  It  being  my  desire  to  make 
each  of  them  a  present  for  their  close  atten- 
tion to  me  during  my  sickness,  not  having 
the  ready  cash  on  hand  I  take  this  method,  as 
it  is  my  desire  that  they  shall  each  receive 
the  above  amount  $180.05  was  due  Dr.  Mc- 
Clure on  acct  to  date.    The  balance,  $319.95, 


I  give  to  him  as  a  present  T.  S.  Foxworthy. 
Witness:  Jas.  C.  Abell."  This  paper  waB 
signed  by  T.  S.  Foxworthy,  and  his  signature 
witnessed  by  J.  C.  Abell.  This  writing,  to- 
gether with  the  chedcs,'  was  glvea  to  Abell  by 
the  testator  to  keep.  The  next  morning  the 
testator  sent  for  Abell  and  told  him  to  bring 
the  checks  back  to  him,  but  also  stated  that 
If  he  met  Dr.  McClure  to  deliver  the  latter 
his  check.  This  Abell  did.  He  then  retnmed 
the  other  check  to  Foxworthy,  who  gave  it  to 
his  wife  In  Abell's  presence.  The  dictated 
writing  of  March  22,  1907,  AbeU  kept  until 
after  the  testator's  death ;  the  testator  bar- 
ing directed  him  so  to  do.  On  the  20th  day 
of  February,  1907,  some  five  m<mths  prior  to 
his  death,  the  testator,  who  then  held  a  note 
on  J.  a  Abell  for  $1,000,  dated  May  29,  1906, 
due  one  day  after  date  bearing  interest  from 
date,  requested  Abell,  who  happened  to  be  at 
his  home,  to  write  upon  the  note  the  following 
Indorsement:  "I  this  day  assign  the  principal 
of  this  note  to  my  wife,  Minnie  Foxworthy, 
and  the  interest  I  am  to  have  until  my  death, 
this  February  20th,  1907.  Should  I  ouflive 
my  wife  then  It  to  remain  a  part  of  my  es- 
tate." Abell  then  wrote  the  above  assignment 
upon  the  note  in  question.  The  testator  sign- 
ed his  name  below  the  assignment  and  AbeU 
thereux)on  signed  his  name  as  witness. 

On  August  12,  1907,  Mrs.  Foxworthy  guall- 
fled  as  the  testator's  executrix.  On  that  day 
certain  indebtedness  to  the  estate  was  paid. 
Out  of  this  indebtedness  the  two  $500  checks, 
made  to  Minnie  Foxworthy  and  Dr.  McClure, 
were  satisfied  and  paid.  On  December  12, 
1907,  she  made  a  partial  settlement  as  execu- 
trix, and  was  credited  by  the  two  $500  checka 
On  May  8,  1908,  she  made  final  settlement 
with  the  county  court  On  June  8,  1908,  Mar- 
tha Adams  and  others,  as  legal  heirs  of  the 
testator,  filed  exceptions  in  the  Nelson  county 
court  to  said  two  credits  of  $500  each,  and  al- 
so claimed  that  she  should  be  charged  with 
the  Abell  note  of  $1,000  and  Interest  as  part 
of  the  testator's  estate  for  which  she  had  not 
accounted  In  her  settlements.  On  the  trial 
of  these  exceptions  evidence  was  heard  and 
reduced  to  vrrltlng  and  signed  by  the  county 
Judge,  and  made  a  part  of  and  filed  with  the 
settlements.  The  county  court  surcharged 
the  settlement  by  striking  out  the  two  cred- 
its of  $500  each,  and  holding  that  the  execu- 
trix should  account  as  such  for  the  Abell 
note.  On  appeal  to  the  Nelson  circuit  court 
the  chancellor  held  that  the  executrix  was 
entitled  to  credit  for  the  two  checks,  but  must 
account  for  the  AbeU  note  and  Interest  From 
this  judgment  the  executrix  has  api)ealed,  and 
Martha  Adams  and  others  have  prosecuted 
a  cross-appeal. 

We  shall  first  discuss  the  propriety  of  the 
court's  action  with  reference  to  the  two 
checks.  The  rule  is  that  a  gift  of  one's  own 
check  is  Incomplete  until  the  chedc  has  been 
paid  or  accepted  by  the  bank.  "A  chedc,  be- 
ing a  mere  order  or  authority  to  the  paye« 
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to  draw  the  amonnt  called  for,  when  given 
without  conslderatioii,  may  be  conntermand- 
ed  or  revoked  by  the  maker  so  long  as  It  re- 
mains nnacted  on  In  the  bands  of  the  payee. 
Until  payment  or  acceptance  there  Is  not  a 
complete  delivery  of  the  subject-matter  such 
as  Is  essential  to  constitute  a  valid  gift" 
An.  ft  Eng.  Encyc.  of  Law,  vol.  14,  p.  1030. 
In  the  case  of  Throgmorton  v.  Grigby's  Adm'r, 
124  Ky.  512,  90  S.  W.  650,  80  Ky.  Law  Rep. 
661,  it  was  held  that  the  Issuance  and  deliv- 
er; of  a  chedtc  for  the  purpose  of  a  gift  is 
not  a  delivery  of  the  money,  so  that,  the 
check  not  having  been  paid  or  accepted  by 
tlie  drawee,  the  gift  Is  not  completed,  and 
tlerefore  the  drawer  cannot  be  considered 
as  holding  the  money  as  trustee  for  the  payee. 
In  the  case  before  us  the  checks  were  made 
immediately  imyable,  but  they  were  delivered 
subject  to  the  terms  of  the  written  memoran- 
dum handed  to  Abell.  Appellant  and  Dr.  Mo- 
Clure  accepted  the  checks  upon  those  terms. 
By  such  terms  the  checks  were  not  even  pay- 
able until  after  the  death  of  the  maker.  It 
Is  perfectly  plain,  therefore,  that  the  checks 
are  not  good  as  a  gift  inter  vivos. 

But  it  is  insisted  by  counsel  for  appellant 
that  the  checks  have  sufficient  consideration 
to  support  them,  and  are  therefore  collectible 
as  other  contracts,  no  matter  how  denominat- 
ed by  the  maker.  Hie  answer  to  this  ques- 
tion depends  on  whether  or  not  there  was 
any  obligation  on  the  part  of  the  testator  to 
pay  the  sums  represented  by  the  checks.  In 
this  connection  it  is  contended  that  Mrs. 
Foiworthy  nursed  and  cared  for  the  testator 
dnriiig  his  sickness,  and  the  service  thus 
perrormed  constituted  sufficient  consideration 
(or  the  check  given  to  her.  While  the  pow- 
er  of  husband  and  wife  to  contract  with  each 
other  has  been  greatly  enlarged  by  recent 
statutes,  we  conclude  that  it  is  not  within 
the  power  of  husttand  and  wife  to  contract 
with  each  other  for  the  payment  for  such 
services  as  were  rendered  by  appellant  It 
is  the  duty  of  husband  and  wife  to  attend, 
nurse,  and  care  for  each  other  when  either 
Is  unable  to  care  for  himself.  It  would  be 
contrary  to  public  policy  to  permit  either  to 
make  an  enforceable  contract  with  the  other 
to  perform  snch  services  as  are  ordinarily 
imposed  upon  them  by  the  marital  relations, 
and  which  should  be  the  natural  prompting 
of  that  love  and  affection  which  should  al- 
ways exist  between  husband  and  wife.  We 
therefore  conclude  that  neither  the  check, 
itself,  nor  the  services  which  appellant  per- 
formed, created  any  obligation  against  the 
estate  of  the  testator. 

A  different  question  is  presented  In  the 
case  of  the  check  to  Dr.  McCIure.  It  is 
shown  that  prior  to  the  execution  of  the 
check  he  had  jperformed  medical  services  of 
the  value  of  $180.05.  The  memorandum  refer- 
ring to  the  circumstances  under  which  the 
check  was  given  shows  that  it  was  given  not 
only  In  payment  of  the  bill  theretofore  ren- 
dered, but  as  a  present  for  the  close  atten- 


tion given  the  testator  during  his  sickness. 
There  is  proof  in  the  record  to  the  effect  that 
the  check  was  actually  given  in  payuA^it  of 
the  services  theretofore  rendered  and  of  the 
services  thereafter  to  be  rendered.  It  is  In- 
sisted by  cotmsel  for  appellant  that  such  tes- 
timony contradicts  the  written  memorandum 
containing  the  terms  under  which  the  check 
was  delivered.  It  was  competent,  however, 
to  show  the  actnal  consideration.  Such  proof 
was  therefore  admissible.  Furthermore,  such 
proof  did  not  really  contradict  the  writing, 
for  it  Is  evident  that,  while  Mr.  Poxworthy 
used  the  expression  "present,"  it  was  his  pur- 
pose to  compensate  the  physician  for  his 
services  rendered.  We  therefore  conclude 
that,  as  the  check  to  Dr.  McClure  is  support- 
ed by  sufficient  consideration,  appellant  is 
entitled  in  her  settlement  to  be  credited  with 
the  amount  thereof. 

We  ne±t  come  to  a  consideration  of  the 
Abtil  note.  Did  the  assignment  and  delivery 
of  the  note  constitute  a  valid  gift  inter  vivos? 
The  rule  is  that  to  constitute  a  valid  "gift 
inter  vivos"  there  must  be  a  gratuitous  and 
absolute  transfer  of  the  property  from  the 
donor  to  the  donee,  taking  effect  immediately, 
and  fully  executed  by  a  delivery  of  the  prop- 
erty by  the  donor  and  acceptance  thereof 
by  the  donee.  Gifts  inter  vivos  have  no  ref- 
erence to  the  future,  but  go  into  immediate 
and  absolute  effect  Thus  a  gift  of  property 
to  take  effect  after  the  donor's"  death,  the 
donor  in  the  meantime  retaining  the  control 
and  dominion  of  the  property,  cannot  be 
sustained.  The  delivery  must  be  absolute.  All 
gifts  that  are  not  to  take  effect  at  once  are 
void.  In  the  case  of  Stark  v.  Eelley  et  al., 
113  S.  W.  498,  the  rule  is  thus  stated:  "To 
constitute  a  gift  inter  vivos,  the  property 
must  be  delivered  absolutely,  and  the  gift 
must  go  into  immedlttte  effect  and,  where 
future  control  over  the  property  remains  in 
the  donor  until  his  death,  there  Is  no  valid 
gift  inter  vivos."  In  the  case  of  Walden's 
Adm'rs  v.  Dixon,  6  T.  B.  Mon.  170,  the  de- 
fendant, Dixon,  in  an  action  of  detinue  by 
David  Walden's  administrator,  claimed  the 
property  by  gift  from  said  David,  and  the 
defendant  proved  by  one  witness  that,  a  day 
or  two  before  the  Intestate  left  Kentucky, 
he  told  the  witness  that  be  had  glv«n  up  hts 
mare  to  the  defendant,  and  that  If  he  never 
did  return  defendant  was  to  have  her,  but  if 
he  returned  he  was  to  have  her  again.  The 
mare  was  left  In  Dixon's  possession.  The 
intestate  never  returned.  This  court  held 
that  the  gift  of  the  mare  was  not  a  valid  gift 
Inter  vivos,  for  the  reason  that  the  right  and 
interest  retained  by  Walden  were  inconsis- 
tent with  the  definition  of  a  title  by  gift,  as 
explained  by  Blackstone,  in  bis  chapter  on 
Gift,  Grant,  and  Contract 

In  the  light  of  the  above  authorities,  let 
us  examine  the  language  of  the  assignment 
For  the  purpose  of  arriving  at  the  purpose 
and  effect  of  the  assignment,  we  must  con- 
sider the  whole  language  employed.    In  the 
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flr»t  place,  Mr.  Foxworthy  assigns  the  prin- 
cipal of  the  note  to  his  wife,  but  reserves  to 
himself  the  interest  as  long  as  he  lives.  He 
-then  says:  "Should  I  outlive  my  wife,  It  is 
to  remain  a  part  of  my  estate."  It  I4  the 
<K>nt«itlon  of  appellant  that  the  property  was 
given  to  her  absolutely,  subject  to  be  de- 
feated by  her  death  during  Mr.  Foxworthy's 
lifetime.  We  might  reach  this  conclusion  if 
we  considered  the  first  clause  alona  As  a 
matter  of  fact,  however,  the  assignor  reserv- 
ed for  himself  not  only  the  Interest  on  the 
note  as  long  as  he  lived,  but  the  note  itself 
in  case  he  survived  the  assignee.  The  use 
of  the  word  "remain"  Is  significant;  it  in- 
dicates that  the  note  was  to  continue  a  part 
of  his  estate  until  his  'death  In  the  lifetime 
of  the  wife,  and  was  not  to  take  effect  until 
that  time.  Furthermore,  Mrs.  Foxworthy 
-could  not  have  collected  the  proceeds  dur- 
ing the  lifetime  of  the  assignor.  She  alone 
could  not  have  Instituted  suit  upon  the  note 
and  have  recovered.  When  the  language  of 
the  whole  assignment  is  carefully  considered, 
It  Is  manifest  that  Mrs.  Foxworthy's  title  to 
the  note  differs  In  no  wise  from  the  title 
obtained  by  Dixon  in  the  transaction  above 
referred  to.  In  neither  case  did  the  gift 
become  effective  until  the  death  of  the  donor. 
We  therefore  conclude  that  the  assignment 
and  delivery  of  the  Abell  note  did  not  con- 
stitute a  valid  gift  inter  vivoa 

The  Judgment  Is  affirmed  on  the  original 
.appeal,  and  reversed  on  the  cross-appeal. 


McDANIEIj  v.  HUTCHERSON. 
(Oonrt  of  Appeals  of  Kentuelty.    Jan.  20,  1910.) 
1.  Fbauds,  Statttte  of  (§  50*)— Contracts- 
Time  or  PEBTOBMANCB— AOBEEMENTS  WITH- 
IN A  Year. 

Statute  of  Frauds,  {  7  (Ky.  St.  |  470  [Rus- 
sell's St.  i  1775]),  prohibitmg  an  action  upon 
any  agreement  wliich  is  not  to  be  performed  in 
•one  year,  unless  some  memorandum  thereof_  is 
in  writing,  doeB  not  apply  to  contracts  which 
may  he  performed  within  a  year,  and  a  contract 
to  furnish  plaintiff  a  home  during  defendant's 
lifetime  and  give  him  defendant's  home  place  at 
the  latter's  death  was  not  within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  C5ent  Dig.  H  76,  77  ;  Dec.  Dig.  i  oO.*] 
■2.  Frauds,  Statute  of  (8  44*)— Real  Estate 
— ^AoRi^KUENT  TO  Transfer. 

A  contract  by  defendant  to  furnish  plaintiff 
a  home  during  the  former's  lifetime,  and  give 
him  defendant's  home  place  at  the  latter's  death, 
is  within  Statute  of  Frauds,  |  6  fKy.  St  §  470 
[Russell's  St.  !  1775]),  prohibiting  an  action 
upon  a  contract  for  the  sale  of  real  estate  or 
any  lease  thereof  for  longer  than  a  year,  unless 
the  contract  or  some  memorandum  thereof  is 
in  writing. 

[E5d.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute Of,  Cent.  Dig.  i  66;   Dec.  Dig.  S  44.*] 

S.  Frauds,  Statute  op  (J  125*)— Breach  of 
Contract— Damaokb. 

If  plaintiff  did  anything  under  an  oral  con- 
tract with  defendant,  within  the  statute  of 
frauds,  by  which  defendant  agreed  to  furnish 
plaintiff  a  home  during  defendant's  lifetime,  if 


plaintiff  would  come  to  this  state  and  live  with 
him,  and  to  give  him  his  home  place  at  defei^d- 
ant's  death,  before  the  contract  was  disaffirm- 
ed by  defendant,  plaintiff  could  recover  reason- 
able compensation  therefor,  such  as  the  reason- 
able expense  of  moving,  and  reasonable  compen- 
sation for  loss  sustained  in  giving  up  his  busi- 
ness elsewhere. 

[Ed.  Note. — ^For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  8  277;    Dec.  Dig.  I  125.*] 
4.  Dahaqes   (J   153*)  —  Pleading  —  Allega- 
tions —  Bbeaoh  of  Contract  —  Special 
Damages. 

In  an  action  for  breach  of  contract  by 
which  defendant  agreed  to  fnmish  plaintiff  a 
home  during  defendant's  life  if  plaintiff  would 
come  to  this  state  and  live  with  him,  and  to 
give  him  defendant's  home  place  at  the  latter's 
death,  plaintiff  could  not  recover  as  damages 
the  expense  of  moving  to  this  state,  and  reason- 
able compensation  for  loss  sustained  in  giving 
up  his  business  elsewhere,  etc.,  where  the  peti- 
tion did  not  allege  the  amount  of  such  expense, 
or  the  amount  of  loss  incurred  in  leaving  his 
former  home. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {{  422-425;   Dec.  Dig.  g  153.*] 

u.  Dauaoes  (I  153*)  — Allegations— Suffi- 
ciency. 

A  petition,  which,  while  not  specifying  the 
amount  of  special  damage  sustained,  stated  a 
cause  of  action  and  showed  some  loss  to  plain- 
tiff,  was  sufficient  on  demurrer. 

[Ed.    Note.— For   other   cases,    see    Damages. 
Cent.  Dig.  88  422-425;  Dec.  Dig.  8  153.*] 
Hobson,  Barlcer,  and  Lassing,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Mercer  County. 

"To  be  officially  reported." 

Action  by  Grant  McDanlel  against  John 
Hutcherson.  From  a  Judgment  dismissing 
the  complaint,  plaintiff  appeals.  Reversed 
and  remanded  for  further  proceedings. 

E.  H.  Galther,  for  appellant 

SETTLE,  J.  Grant  McDanlel  filed  in  the 
Mercer  circuit  court  the  following  petition: 
"The  plaintiff,  Grant  McDanlel,  states  tbat 
in  the  year  1908,  he  was  living  with  hla  fam- 
ily in  the  state  of  Illinois,  and  that  the  de- 
fendant, John  Hutcherson,  was  living  in 
Mercer  county,  Ky.,  that  to  Induce  the  ph\in- 
tiff  to  leave  bis  home  and  business  In  the 
state  of  Illinois,  the  said  defendant  agreed 
and  promised  that  if  the  plaintiff  and  his 
family  would  come  to  Kentucky,  and  live 
with  the  defendant,  be,  the  defendant,  would 
furnish  the  plaintiff  a  home  during  defend- 
ant's life,  and  that  he  would  give  the  plain- 
tiff bis  home  place  at  defendant's  death.  He 
says  that  said  home  place  consists  of  about 
150  acres  of  land  in  Mercer  county,  Ky.,  of 
the  value  of  flOO  per  acre.  He  says  that 
said  promise  and  agreement  was  verbal,  but 
that  at  divers  times  during  the  year  1908  it 
was  renewed  and  confirmed  by  writings  slim- 
ed by  the  defendant,  and  that  in  compliance 
with  and  accordance  with  said  agreement 
and  contract  this  plaintiff  canceled  and  aban- 
doned his  contract  and  home  In  Illinois  and 
came  to  Kentucky  at  a  great  expense  and 
loss  of  time  and  money,  and  came  to  the 
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boiiM  Of  the  defendant,  and  then  and  there 
•greed  to  perform  the  said  contract  and  to 
lire  with  the  defendant,  and  work  for  him 
•8  agreed  In  said  contract  and  agreement 
with  the  defendant,  but  that  the  defendant 
then  refused  to  fnralBh  the  plalntlfF  a  home 
or  work,  or  to  permit  him  to  Hto  with  him  as 
•greed,  and  refnaed  and  failed  to  perform 
•117  part  of  said  contract,  and  refused  to 
fnmlsh  the  plaintiff  with  a  home  or  work, 
•nd  refused  to  secure  to  plaintiff  his  said 
farm  at  his  death,  and  that  by  reason  of  his 
■aid  failure  the  plaintiff  was  compelled  to 
take  his  family  Into  inadequate  and  un- 
healthy quarters,  and  to  do  unprofitable 
work  In  order  to  support  himself  and  hla 
family,  and  that  he  was  thereby  caused  to 
raffer  great  hardships  and  loss,  and  that  his 
children  became  sick  from  exposure  caused 
by  the  defendant's  failure  to  comply  with 
laid  contract,  and  by  reason  of  said  expo- 
rare  and  hardships  two  of  his  children  died. 
He  says  that  defendant  is  oTer  80  years  old, 
•nd  tai  feeble  health.  He  says  that  by  reason 
of  defendant's  fallnre  to  comply  with  his 
(aid  contract  the  plaintiff  has  been  damaged 
In  the  sum  of  $20,000,  for  which  he  prays 
Judgment  and  for  all  proper  relief." 

The  defendant  filed  a  general  demiyrer 
to  the  petition.  The  court  sustained  the  de- 
murrer. The  plaintiff  then  filed  an  ameud- 
«d  petition,  filing  with  it  the  letters  refer- 
red to.  These  letters  were  not  suf&cient  to 
ibow  that  a  contract  had  been  made  as  al- 
leged in  the  petition,  although  they  were  to 
•ome  extent  confirmatory  of  the  allegations 
of  the  petition.  The  court  sustained  a  gen- 
eral demurrer  to  the  petition  as  amended. 
The  plaintiff  declined  to  plead  further,  and, 
his  action  having  been  dismissed,  he  appeals. 
The  only  question  arising  on  the  appeal  is 
whether  the  petition  discloses  an  enforceable 
obligation.  By  the  seventh  section  of  the 
itatute  of  frauds  (Ky.  St  I  470  [Russell's 
8t.  i  1775]),  no  action  may  be  brought  upon 
any  agreement  which  Is  not  to  be  performed 
In  one  year,  unless  it  or  some  memorandum 
otit  is  in  writing.  Under  this  provision  a 
contract  that  cannot  be  performed  within  a 
Tear  is  imenforceable;  but  the  statute  has 
been  uniformly  held  not  to  apply  to  contracts 
that  may  be  performed  within  a  year.  Dick- 
ey T.  Dickinson,  105  Ky.  748,  49  S.  W.  761, 
20  Ky.  Law  Rep.  1659,  88  Am.  St  Rep.  337. 
So  It  has  been  held  that  a  verbal  contract  to 
(npport  a  child  might  have  been  completed 
bf  the  death  of  the  child  within, a  year  from 
the  time  it  was  made.  Stowers  v.  Hollis,  83 
K7. 548.  For  the  same  reason  a  contract  by  a 
•on  to  support  his  mother  during  her  life  has 
been  upheld.  Whitley  v.  Whitley,  80  S.  W. 
823.  26  Ky.  Law  Rep.  134.  See,  also.  Stand- 
ard Oil  Co.  V.  Denton,  70  S.  W.  282,  24  Ky. 
Law  Rep.  906;  Yellow  Poplar  Lumber  Co.  v. 
Rale,  106  Ky.  455,  50  S.  W.  685,  20  Ky.  Law 
Bep.  2006.  Under  these  authorities  the  con- 
tract aet  up  In  the  petition  is  not  within  the 
itrenth  clause  of  the  statute  of  frauds. 

12*  8.  W.— 25 


By  the  sixth  section  of  the  statuta  of 
frauds,  qo  action  shall  be  brought  to  charge 
any  person  upon  any  contract  for  the  sale 
of  real  estate,  or  on  any  lease  of- it  for  a 
longer  time  than  one  year,  unless  the  con- 
tract or  some  memorandum  of  it  is  In  writ- 
ing. A  life  estate  In  land  Is  a  fee,  and  un- 
der the  statute  can  only  be  created  by  a 
contract  in  writing.  The  contract  to  furnish 
plaintiff  a  home  during'  defendant's  life,  and 
to  give  him  the  home  place  at  the  defendant's 
death,  is  within  the  statute.  In  Berry  v. 
Grady,  1  Mete.  553,  Orady  had  married 
a  niece  of  Belt's,  whom  Belt  had  rais- 
ed, and  to  whom  he  was  much  attached. 
Grady  was  about  to  move  to  Mississippi, 
and,  to  induce  him  to  stay  in  Kentucky,  and 
buy  a  farm  in  Woodford  county.  Belt  agreed 
to  pay  15,000  of  the  purchase  money  in  three 
annual  inatallments.  He  paid  $2,000  and 
died  before  paying  the  remainder.  It  was 
held  that,  as  the  contract  had  been  perform- 
ed by  Grady,  and  as  he  had  qualified  as  ad- 
ministrator of  the  deceased,  he  might  re- 
tain, as  administrator,  the  $3,000  balance  of 
the  purchase  money  for  the  land.  Conclud- 
ing Its  opinion,  the  court  said:  "The  agree- 
ment was  performed  by  Grady  on  bis  part 
relying  upon  tts  fulfillment  by  his  Intestate, 
who,  had  he  lived,  would  undoubtedly  have 
performed  his  part  of  it  It  would  therefore 
amount  to  a  fraud  upon  the  former,  after  he 
has  executed  the  agreement  to  deprive  him 
of  the  benefit  of  it  on  the  ground  that  the 
contract  was  verbal  merely.  He  cannot  be 
restored  to  the  situation  he  was  before  the 
contract  was  made,  nor  can  he  be  compensat- 
ed in  damages  by  any  other  standard  than 
that  famished  by  the  contract  itself.  The 
equity,  as  well  as  the  law  of  the  case,  is 
therefore  In  favor  of  the  appellee." 

In  Speers  v.  Sewell,  4  Bush,  239;  Myles  v. 
Myles,  6  Bush,  237;  Usher  v.  Flood,  83  Ky. 
552;  Thomas  v.  Feese,  21  Ky.  Law  Bep.  206, 
51  S.  W.  150;  Story  v.  Story,  61  S.  W.  279, 
22  Ky.  Law  Rep.  1731;  Doty  v.  Doty,  IIS 
Ky.  204,  80  S.  W.  803,  26  Ky.  Law  Rep.  63. 
2  L.  R.  A.  (N.  S.)  713,  and  in  a  number  of 
other  cases  cited  therein — ^It  was  held  that 
where  services  had  been  rendered  during  the 
life  of  another,  on  the  promise  that  the  per^ 
son  rendering  the  service  should  receive  at 
the  death  of  the  person  served  a  legacy,  a 
reasonable  compensation  may  be  recovered 
for  the  services  actually  rendered;  or  where 
the  person  performing  the  contract  was  to 
receive  a  certain  piece  of  land,  the  value  of 
the  land  may  be  considered  In  fixing  the 
compensation  where  there  Is  no  other  ade- 
quate way  of  measuring  the  consideration  re- 
ceived. Under  the  principle  settled  In  these 
opinions,  the  plaintiff  may  recover  reasonable 
compensation  for  what  he  did  under  the  con- 
tract before  it  was  disaffirmed  by  the  de- 
fendant; that  Is  to  say,  he  may  recover  bis 
reasonable  expenses  In  moving  to  Kentucky, 
a  reasonable  compensation  for  the  time  lost 
In  ao  doing,  and  a  reasonable  compensation 
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for  any  lo6s  that  he  actually  sustained  In 
giving  up  bis  home  and  business  in  Illinois 
and  coming  to  Kentucky.  The  petition  Is 
not  sufficient  to  warrant  a  recovery  of  the 
special  damages  -we  hare  indicated,  as  It  does 
not  show  the  amount  of  the  expenses  Incur- 
red, the  amount  of  time  lost  or  Its  value,  or 
the  amount  of  loss  actually  incurred  by  the 
plaintiff  in  giving  up  his  home  In  Illinois; 
but,  as  It  shows  some  loss,  it  Is  sufficient  on 
demurrer.  There  can  be  no  recovery  beyond 
the  items  we  have  Indicated. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 
The  plaintlS  may  have  leave  to  amend  bis 
petition. 

HOBSON,  J.  (dissenting).  The  opinion  of 
the  court  makes  the  defendant  liable  in  dam- 
ages to  the  plaintiff  to  the  extent  that  he  sus- 
tained loss  in  giving  up  his  home  and  c<hi- 
tract  in  Illinois,  his  time  lost,  and  his  ex- 
penses incurred  In  moving  to  Kentucky,  al- 
though it  Is  conceded  by  the  court  that  the 
contract  set  up  is  within  the  statute  of 
frauds  and  not  enforceable.  Where  the  de- 
fendant has  received  the  consideration,  and 
then  relies  on  the  statute,  he  may  be  re- 
quired to  return  the  consideration  be  has  re- 
ceived; but  no  adjudged  case  or  text-writer, 
so  far  as  I  can  find,  makes  him  liable  In  dam- 
ages for  the  loss  in  plaintiff's  business,  or  his 
expenditures  to  others,  where  he  refuses  to 
carry  out  the  contract. 

In  29  Am.  &  Eng.  Encyc  836,  the  rule  is 
thus  well  stated:  "Although  part  perform- 
ance by  one  of  the  parties  to  a  contract  with- 
in the  statute  of  frauds  will  not,  at  law,  en- 
title such  party  to  recover  upon  the  contract 
Itself,  he  may  nevertheless  recover  for  money 
paid  by  him,  or  property  delivered,  or  serv- 
ices rendered  in  accordance  with  and  upon 
the  faith  of  the  contract  The  law  will  raise 
an  Implied  promise  on  the  part  of  the  other 
party  to  pay  for  what  baa  been  done  in  the 
way  of  part  performance.  But  this  right  of 
recovery  is  not  absolute.  The  plaintiff  is  en- 
titled to  compensation  only  imder  such  cir- 
cumstances as  would  warrant  a  recovery  in 
case  there  was  no  express  contract,  and  hence 
it  must  appear  that  the  defendant  has  ac- 
tually received  or  will  receive  some  benefit 
from  the  acts  of  part  performance.  It  is  im- 
material that  the  plaintiff  may  have  suffered 
a  loss  t>ecau8e  he  is  unable  to  enforce  bis 
contract"  See  Hambell  v.  Hamilton,  3  Dana, 
501;  Montague  v.  Garnett,  3  Bush,  297;  Man- 
nen  v.  Bradberry,  81  Ky.  153;  20  Cyc.  298. 

In  Browne  <m  Statute  of  Frauds,  $  118a, 
the  rule  is  thus  stated:  "The  rule  that, 
where  one  person  pays  money  or  performs 
services  for  another  upon  a  contract  void  un- 
der the  statute  of  frauds,  he  may  recover  the 
money  upon  a  count  for  money  paid,  or  recov- 
er for  the  services  upon  a  quantum  meruit, 
applies  only  to  cases  where  the  defendant  has 


received  and  holds  the  money  paid  or  fbe 
benefit  of  the  services  rendered.  It  does  not 
apply  to  cases  of  money  paid  by  the  plaintiff 
to  a  third  person  in  execution  of  a  verbal  con- 
tract between  the  plaintiff  and  defendant  sadi 
as  by  the  statute  of  frauds  must  be  In  writ- 
ing." 

That  damages  cannot  be  awarded  for  tlie 
violation  of  a  contract  within  the  statute  of 
frauds,  see  Ala.  Mineral  Land  Co.  v.  Jackson, 
121  Ala.  172,  25  South.  709,  77  Am.  St  Rep. 
46,  and  notes ;  Dunphy  v.  Ryan,  116  U.  S.  497, 
6  Sup.  Ct  486,  29  li.  Ed.  703;  Franklin  ▼. 
Matoa  Gold  Mining  Co.,  158  Fed.  941.  86  C 
a  A.  145,  16  li.  R.  A.  (N.  S.)  381,  14  Am.  & 
Eng.  Ann.  Cas.  302.  That  the  defendant  Is 
not  liable  unless  the  mon^  paid  or  the  serv- 
ices rendered  Inured  to  his  l>enefit  see  Kim- 
mlns  V.  Oldham,  27  W.  Va.  265;  Emery  v. 
Smith,  46  N.  H.  157;  Marcy  v.  Marcy,  9  Al- 
len (Mass.)  8;  Pierce  v.  Paine,  28  Yt  34,  and 
cases  cited. 

The  plaintifTs  petition  falls  to  show  that 
the  defendant  actually  received  any  benefit 
from  what  the  plaintiff  did.  The  plaintiff  has 
only  suffered  a  loss  because  he  is  unable  to 
enforce  his  contract.  The  circumstances  are 
not  such  as  would  warrant  a  recovery  in  the 
absence  of  an  express  contract  There  are  no 
facts  on  which  an  Implied  assumpsit  by  the 
defendant  to  pay  anything  can  be  predicated. 
The  plaintiff  has  sustained  a  loss;  the  de- 
fendant has  received  nothing.  To  make  him 
compensate  plaintiff  for  his  loss  is  simply  to 
make  him  pay  damages  for  breaking  bis  con- 
tract. Hie  defendant  had  under  the  statute 
a  legal  right  to  refuse  to  carry  out  the  con- 
tract, and  while  be  must  In  such  a  case  re- 
turn what  he  has  received  under  It  be  can- 
not, for  exercising  a  legal  right,  be  made  to 
suffer  a  loss,  or  be  compelled  to  compensate 
the  plaintiff  for  the  loss  he  thereby  sastalned. 
To  make  the  defendant  answerable  In  dam- 
ages for  the  plalntiCTs  loss  of  his  home  and 
business  in  Illinois,  or  bis  expenditures  In 
time  and  money  on  the  faith  of  the  verbal 
contract,  is  to  bold  him  liable  for  not  carry- 
ing out  that  contract,  although  the  statute  for 
the  prevention  of  frauds  and  perjuries  gives 
him  the  right  to  do  so. 

For  these  reasons,  I  dissent  from  the  opin- 
ion of  the  court 

BARKER  and  LASSING,  JJ.,  concur  in  this 
dissent 


ALEXANDER  v.  OWEN  COUNTY 
(four  cases). 

(Court  of  Appeals  of  Kentucky.    Jan.  20,  1910.) 

1.  Taxation  (§  549*)— Coixection— Cqicpen- 
SATioN  or  Shebiff. 

Under  Const  g  106,  requiring  the  fees  of 
county  officers  to  be  regulated  by  law,  the  fiscal 
court   could   not   agree   to  a   compensation   to 


•For  other  casei  sea  same  topic  and  lectlon  NUMBKR  la  Dae.  ft  Am.  Dixi.  1S07  to  date,  *  Reportor  Indexes 


Digitized  by 


Google 


KrJ 


ALEXANDER  ▼.  OWEN  COUNTY. 


S87 


dwriiFs  for  collecting  connty  rerenue  other  than 
that  fixed  bj  statute. 

TEd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  lOlT;    Dec.  Dig.  I  549.*] 

2.  COUPROMIBX    ARO     Settleuent    (!    19*)  — 
IMPEACHICERT  OB    SETTINa  ASIDE— MiSTAKB. 

A  settlement,  based  on  a  mutual  mistake 
«f  the  parties,  whether  of  law  or  fact,  may  be 
opened  for  correction. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  §§  72,  73 ;  Dec.  Dig. 
I  19.*1 

3.  LniiTATiow  or  Actions  (S  96*)— Mistakb— 

SETTI.ElfXNT    BT    SHEKIFT— IlCFEACnMENT. 

The  statute  of  limitation  began  to  ran 
■gainst  the  right  of  a  county  to  surcharge  a 
sheriFa  tax  collection  settlement  when  a  mis- 
take therein  was  discoverable  by  the  exercise 
of  reasonable  diligence. 

[Ed.  Note.— For  other  cases,  see  Iiimitation  of 
Actions,  Cent  Dig.  i  476;   Dec.  Dig.  i  96.*] 

i.  Limitation   of  Actions  (J  95*)— Public 

Officebs— IiACBXa. 

Ordinarily  neglect  or  laches  of  public  of- 
ficials is  not  chargeable  to  the  public,  as  bar- 
rioK  a  suit  by  lapse  of  time,  where  no'  inter- 
Tening  right  of  a  third  person  is  to  be  affected. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  {$  473,  474;  Dec.  Dig.  $ 
S3.*] 

a.  Taxation   (8   557*)— Coixection— Compen- 
sation or  Shebifv. 

Since  under  Ky.  St.  1903,  }  4143,  the 
■mount  of  taxes  delinquent  when  collected  or 
collectible  belongs  to  the  county,  the  fiscal  court 
could  not  properly  agree  that,  if  the  sheriff 
Toald  promptly  pay  off  claims  to  the  county 
u  they  were  presented,  using  his  own  money 
vhen  necessary,  instead  of  interest,  the  county 
would  not  require  him  to  account  for  the  penal- 
tin  which  he  might  collect. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  H  1068-1077;  Dec.  Dig.  $  557.*] 

&  Taxation    ({    557*)— Coixection— Setxle- 
iiE2?T  BT  Shebifp— Opening — Effect. 

A  tax  collection  settlement  made  by  the 
iheriff  is  a  single  transaction,  and,  when  it 
becomes  final,  whether  by  limitation  or  judicial 
proDonncement,  it  is  final  'as  an  entirety,  but 
vbfn  it  is  opened  for  fraud  or  mistake,  it  stands 
IS  if  the  settlement  had  not  been  closed,  and  is 
open  for  the  correction  of  all  errors  and  frauds, 
tboogh  such  latter  errors  or  frauds  might  have 
been  barred  if  standing  alone. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  1072;   Dec  Dig.  S  557.*] 

7.  Taxation  d  570*)  —  Collection— Liabbl- 
nr  ON  Shekiff's  Bond — Nattjbe  of  Claim. 
Cnder  Ky.  St.  f§  4067,  4241  (Russell's  St 
H  5939.  6170),  prohibiting  the  sheriff  from  col- 
lecting taxes  before  they  are  duly  assessed  and 
certified  to  him,  and  making  it  his  duty  to  re- 
port to  the  county  court,  for  assessment,  all 
omitted  lists  and  persons  coming  within  his 
knowledge,  an  action  by  a  county  against  the 
tberilf  on  bis  bond  for  snms  collected  of  tax- 
payen  not  assessed,  or  whose  names  did  not  ap- 
pear on  the  assessor's  books,  yet  who  were  ac- 
tually liable  to  assessment,  was  not  really  for 
tues  collected  and  accounted  for,  bat  in  the 
nature  of  an  action  for  breach  of  the  sheriff's 
bond  for  the  performance  of  his  duties. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  S  570.*] 

&  Judgment  ({  252*)— Pucadino — Coitfobm- 
rrr  to  Pbateb. 
Under  Civ.  Code  Prac  {  90,  In  'an  action 
In  equity  for  specific  relief  under  a  prayer  of 
Iteneial  relief  on  Issue  joined,  the  court  may 
riBt  the  parties  any  relief  to  which  they  might 


appear  entitled,  and  which  it  is  within  the  juris- 
diction of  the  court  to  grant ;  and  hence,  tn  an 
action  by  the  county  to  surcharge  a  sheriff's 
tax  settlements,  it  was  proper  to  charge  defend- 
ant with  taxes  collected  from  taxpayers  not  on 
the  assessment  books,  though  liable  to  taxation. 
[Ed.  Note.^For  other  cases,  see  Judgment 
Cent  Dig.  {  441 ;    Dec.  Dig.  {  252.*] 

Appeal  from  Circuit  Court,  Owen  Comity. 

"To  be  offlcially  reported." 

Actions  by  Owen  County  against  P.  A. 
Alexander.  From  the  judgments  defendant 
appeals  and  plalntlCF  cross-appeals.  Judg- 
ments affirmed  on  the  original  appeal  and 
reversed  on  the  cross-appeal,  and.  cause  re- 
manded, 

W.  D.  Moody,  H.  W.  Alexander,  W.  A.  Lee, 
and  H.  O.  Botts,  for  appellant.  Clore,  Oick- 
erson  &  Clayton,  for  appellee. 

O'REIAR,  J.  Appellant  Alexander  was  the 
sheriff  of  Owen  county  for  the  4-7ear  term 
1898-1901.  As  such  he  was  ex  officio  col- 
lector of  the  state  revenue  and  county  levies 
in  that  county  for  those  years.  The  tax  lists 
were  certified  to  blm,  and  he  collected  and 
paid  over,  In  the  main,  that  which  was  spe- 
cifically certified.  But  In  his  settlements  he 
was  not  charged  with  certain  penalties  which 
he  collected,  nor  was  he  charged  with  Inter- 
est on  the  balance  which  In  reality  he  owed 
the  county  on  a  proper  settlement  at  the  end 
of  each  of  the  years.  He  was  credited  with 
a  straight  commission  of  7  per  cent  on  the 
total  amount  collected,  whereas,  the  statu- 
tory commission  was  and  Is  10  per  cent,  on 
the  first  $5,000  collected,  and  4  per  cent 
on  the  balance.  There  were  a  number  of 
errors  in  the  assessor's  books,  such  as  failure 
to  extend  to  the  total  columns  all  the  proper- 
ty or  polls  assessed,  notwithstanding  which 
the  sheriff  collected  on  the  true  totals,  but 
reported  and  settled  only  for  the  totals 
shown  in  the  assessor's  books.  There  were 
a  number  of  instances  of  alterations  of  the 
assessor's  books  after  they  had  been  returned 
and  revised  by  the  county  boards  of  super- 
visors. The  effect  was  that  the  sheriff  seem- 
ed to  have  collected  more  taxes  due  the 
county  than  he  was  by  the  face  of  the  books 
required  to  settle  for.  Throughout  the  term 
of  this  sheriff.  Indeed  throughout  the  pre- 
ceding term  (when  he  was  a  deputy  sberltf, 
and  engaged  as  such  In  collecting  county 
taxes),  there  existed  a  system  of  the  sheriff's 
collecting  taxes  from  citizens  and  taxpay- 
ers who  were  not  assessed,  or  at  least 
whose  names  did  not  appear  on  the  asses- 
sor's books  for  the  particular  years,  yet  who 
actually  were  liable  to  assessment  and  to 
the  payment  of  taxes  for  those  years.  The 
sheriff  collected  them  as  if  they  had  been  as- 
sessed, failed  to  report  them  as  having  been 
omitted,  and  failed  to  accoimt  to  the  county 
for  the  sums  so  collected.  Probably  more 
than  1,000  such  collections  are  shown  to 
have  been  made  by  appellant,  and  not  ao 
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counted  for  by  him  In  any  of  his  settle- 
ments. Such  lists  were  locally  called  "sleep- 
ers," and  BO  designated  throughout  these 
records. 

These  seyeral  suits  were  brought  against 
the  sherlfF  on  his  bonds  to  surcharge  his  set- 
tlements, and  to  recover  the  amounts  Justly 
owing  the  county  by  him  on  a  fair  settle- 
ment The  sheriff  Interposed  a  number  of 
defenses.  He  pleaded  the  statutes  of  limita- 
tion against  the  suits;  more  than  5  years 
having  elapsed  from  the  time  of  his  final 
settlements  in  each  instance  (save  for  the  year 
1901)  .before  the  suits  were  filed.  It  was 
insisted  by  him  that  the  actions  being  for 
the  correction  of  his  settlements  upon  the 
ground  of  fraud  or  mistake,  the  5-year  stat- 
ute of  limitations  (section  2515,  Ky.  St. ;  Rus- 
sell's St  I  224)  applied,  and  as  his  settle- 
ments were  matters  of  record,  the  county 
could  have  at  once  discovered  the  alleged 
frauds  or  mistakes  by  the  least  diligence  on 
the  part  of  the  fiscal  officers.  As  to  the  col- 
lection of  the  taxes  from  those  not  assessed 
he  claims  that  until  they  were  assessed  he 
had  not  the  right  to  collect  them,  and  that 
his  act  in  doing  so  only  gave  those  who 
paid  the  taxes  a  right  of  action  against  him 
to  recover  the  sums  so  paid.  Commonwealth 
y.  Alexander,  33  Ky.  Law  Rep.  971,  112  S. 
W.  586.  The  coun^  levy  laid  for  1898  was 
90  cents  on  the  $100  worth  of  taxable  prop- 
erty; for  1899,  the  same;  for  1900,  90^ 
cents ;  and  for  1901,  92%  cents.  lu  addition 
$1.50  poll  tax  was  levied  for  each  of  the 
years.  The  county  owed  a  bonded  debt,  cre- 
ated prior  to  the  adoption  of  the  present 
Ck>nstltuUon.  In  each  of  the  years  named 
there  was  laid  of  the  total  levy  35  cents  on 
each  $1(X»  worth  of  property  to  create  a  sink- 
ing fund  to  pay  the  bonded  debt  The  Con- 
stitution allows  only  50  cents  on  the  $100  to 
be  collected  for  county  purposes  iu  a  year, 
except  to  the  extent  necessary  to  discharge 
Indebtedness  created  prior  to  the  Constitu- 
tion. Section  157,  Const  Thus  it  appears 
that  for  the  years  1898  and  1899  there  was 
levied  an  excess  of  5  cents,  for  the  year  1900, 
6%  cents,  and  for  the  year  1901,  7%  cents,  on 
the  $100  in  excess  of  the  constitutional  lim- 
itation. Whaley  v.  Commonwealth,  110  Ky. 
154,  61  &  W.  35,  28  Ky.  Law  Rep.  1292; 
Sparks  v.  Robinson,  116  Ey.  463,  74  S.  W. 
176,  24  Ky.  Law  Rep.  2336.  Appellant  plead- 
ed that  such  excess  was  void,  that  the  coun- 
ty had  not  the  right  to  collect  It,  and  that, 
whether  he  collected  it  or  not,  the  county 
had  not  the  right  to  compel  it  to  be  paid 
Into  the  county  treasury,  inasmuch  as  he 
was  liable  at  the  suit  of  the  taxpayers  for 
it  Whaley  v.  Com.,  supra ;  Sparks  v.  Rob- 
inson, supra.'  The  upshot  of  it  was  the  trial 
court  sustained  apjpellant  In  each  of  his  pleas 
except  as  to  the  "sleepers."  Appellant  prose- 
cutes this  appeal  because  he  was  charged 
anything  on  that  score,  and  the  county  ptose- 
cotes  cross-appeals  because  it  was  denied 
Judgment  on  other  items  sued  on. 


Not  only  were  these  four  cases  heard  to- 
gether in  the  court  below,  but  similar  salts 
against  appellant's  predecessor,  as  wdl  as 
his  successor  In  office,  containing  shnllar 
grounds  of  complaint  and  defenses  as  here^ 
all  were  prepared  and  heard  together.  In 
this  way  this  record  presents  a  rather  com- 
prehensive view  of  governmental  matters  in 
Owen  county  for  a  period  of  about  10  years, 
embracing  appellant's  term  of  office.  And 
it  is  an  astounding  picture.  The  tax  rate 
has  been  Increased;  the  assessed  value  de- 
creased, except  for  the  last  year  or  so  of  the 
period;  the  county  Indebtedness  grew  con- 
stantly, so  did  the  expense  of  administering 
the  county  government;  the  Constitation  was 
disregarded  as  to  the  limit  of  taxation ;  the 
statute  providing  for  equalizing  assessments 
In  the  several  counties  was  also  purposely 
disregarded ;  the  statute  fixing  the  compen- 
sation of  the  sheriff  was  Ignored,  and  the 
county  made  to  pay  several  hundred  dollars 
a  year  excessive  commissions;  the  assessing 
officers,  the  fiscal  courts,  county  clerks,  and 
indeed  the  whole  county  official  machinery 
seems  to  have  been  under  the  domination  of 
a  lawless  spell,  by  reason  of  which  the  bur- 
dened taxpayers  have  been  mulcted  more 
than  $100,000,  if  we  may  believe  the  evidence 
in  this  record.  How  much  more  heaven  only 
knows.  For  the  record  shows  that  It  does  not 
show  all. 

That  appellant  was  fully  aware  of  the  con- 
ditions, knew  he  was  collecting  money  to 
which  he  was  not  entitled,  and  knew  he  was 
falling  in  his  duty  to  the  county  as  an  offi- 
cial, we  have  no  doubt  In  addition  to  a  vol- 
ume of  evidence  Incriminating  him  in  these 
particulars.  Including  his  failure  to  list  his 
own  property  and  pay  taxes  on  it  his  de- 
clining to  testify  in  his  own  behalf  In  the 
case,  after  having  had  opportunity  to  do  bo, 
and  his  refusal  to  bring  in  his  tax  stub  books 
to  show,  as  they  doubtless  would  and  ought 
to  have  shown,  every  dollar  collected  by  him 
as  taxes,  are  enough  to  convict  him  of  ac- 
tual knowledge  of  conditions  and  the  fraud- 
ulent purpose  to  profit  by  them  In  ^ite  of 
the  law  if  he  could. 

We  will  first  take  up  the  question  of  the 
commissions.  The  statute  th«i  in  force  fix- 
ed the  commission  of  the  sheriff  for  collect- 
ing the  county  levy  at  10  per  cent  on  the 
first  $5,000,  and  4  per  cent  on  the  residue. 
Sections  1729,  1884,  4148,  Ky.  St  1903.  Prior 
to  the  adoption  of  the  present  Constitution 
there  had  been  in  force  a  special  act,  applica- 
ble to  Owen  county,  fixing  the  commission 
of  the  sheriff  at  7  per  cent  It  seems  to  have 
been  the  opinion,  as  well  as  the  custom  of 
the  fiscal  court  and  other  officials  concerned, 
that  the  local  act  remained  in  torce  after 
the  new  Constitution.  Such  is  the  testimo- 
ny of  the  witnesses  who  deposed  on  that 
point  Section  106  of  the  Constitution  re- 
quires that  the  fees  of  the  county  officers 
shall  be  regulated  by  law,  and  that  means, 
under  sections  69,  60^  Const,  a  geaeral  law 
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•pplkible  alike  to  every  officer  of  the  class. 
The  special  act  applying  to  Owen  county  was 
repealed  by  the  general  law  subsequently  eD> 
acted  regnlatliig  the  fees  of  the  sheriffs  gen- 
erally, as  being  utterly  r^ugnant  thereto. 
It  la  of  the  class  of  local  tax  statutes,  spe- 
cial municipal  acts,  and  that  host  of  enabling 
and  partial  acta  so  rife  under  the  former 
Constitution  as  to  have  grown  into  an  abuse, 
calling  Into  being  the  convention  to  frame  a 
new  Constitution,  the  dominant  feature  of 
which  Is  uniformity,  and  equal  benefits  and 
burdens  In  the  matter  of  government.  The 
fiscal  coart  was  without  lawful  power  to 
agree  to  a  different  rate  than  fixed  by  the 
statute.  It  appears  that  both  parties  were 
laboring  under  the  mistaken  notion  that  the 
old  act  was  still  in  force.  This  mutual  mis- 
tike  as  to  law  gave  rise  to  the  erroneous  pro- 
ceeding, no  doubt  In  this  state  the  rule  is 
that  a  settlement  may  be  opened  for  correc- 
tion when  it  was  based  upon  a  mutual  mis- 
take of  the  parties,  whether  of  law  or  fact. 
Hahn  v.  Hart,  12  B.  Mon.  426 ;  Louisville  T. 
Zanone,  1  Mete.  151 ;  Louisville  v.  Anderson, 
79  Ky.  334,  42  Am.  Rep.  220 ;  Underwood  v. 
Brockman,  4  Dana,  317,  29  Am.  Dec.  407; 
Fitzgerald  v.  Peck,  4  Litt  125.  When  was 
the  mistake  discoverable  by  the  exercise  of 
reasonable  diligence?  For  that  will  be  the 
date  from  which  the  statute  will  begin  to 
ran.  In  liOulsviUe  v.  Anderson,  supra,  the 
({•lestion  of  limitation  arose  in  an  action  to 
recover  a  tax  paid  under  a  mutual  mistake 
of  the  parties.  The  court  observed  that: 
"The  mistake  was  mutual,  and  both  acted 
daring  the  whole  period  as  if  the  right  to  de- 
mand and  receive  was  unquestioned."  The 
point  here  raised  was  not  decided  because  of 
the  state  of  the  pleadings.  The  statute 
wbicb  gives  6  years  within  which  to  sue  to 
correct  a  mistake  concedes  that  until  the  er- 
ror is  discovered  the  statute  of  limitation 
Aonld  be  suspended,  but  not  longer  than  10 
years  in  any  event.  A  mistaken  belief  as  to 
the  law  Is  a  fixed  state  of  mind  until  some- 
thing comes  to  knowledge  to  disturb  It.  One 
does  not  go  abont  forever  doubting  bis  own 
belief.  Where  there  Is  nothing  to  put  him  on 
inqniry  there  is  no  call  for  diligence  other 
than  originally  existed  in  the  matter.  Only 
Kltbin  a  few  months  before  these  suits  were 
brought  did  the  fiscal  court  learn  that  It  had 
been  in  error  In  its  previous  understanding 
u  to  the  commission  allowed  the  sheriff  by 
law.  Xor,  so  far  as  shown,  was  the  sheriff 
better  Informed.  The  inquiry  came  about 
through  a  determination  to  have  the  county's 
Sscal  matters  checked  up  by  an  expert  ac- 
countant, who  discovered  the  errors,  and  for 
the  first  time  brought  them  to  the  notice  of 
the  parties.  The  overhauling  of  the  books 
and  accounts  of  the  county  seems  to  have 
been  when  a  new  administration  succeeded 
the  one  whose  errors  and  loose  methods  had 
caused  or  made  possible  the  trouble  now  in 
•nit  Ordinarily  negligence  or  laches  of  pub- 
lic officials  ia  not  chargeable  to  the  public. 


When  the  public  elects  officials,  it  has  dona 
all  it  can  do  for  the  time.  If  the  officials  are 
not  so  diligent  as  they  might  have  been,  their 
laches  will  not  be  Imputed  to  the  public, 
where  no  intervening  right  of  a  third  person 
is  to  be  affected.  Furthermore,  we  seriously 
doubt  whether  there  was  a  time  when  a  con- 
trolling number  of  the  public  officials,  charg- 
ed with  the  duty  of  investigating  Owen  coun- 
ty's fiscal  affairs  for  those  years,  were  so 
situated  as  that  they  were  free  to  act  with 
that  independence  necessary  to  discover  and 
make  public  the  errors  and  frauds  contained 
In  these  settlements,  until  the  investigation 
was  begun  which  led  up  to  these  suits.  The 
statute  did  not  begin  to  run  until  the  errors 
were  discovered — ^within  6  years  of  the  bring- 
ing of  the  suits,  and  within  10  years  of  the 
accrual  of  the  cause  of  action.  The  facts  of 
this  case  are  materially  different  from  those 
of  Oreen  County  v.  Howard,  127  Ky.  379,  106 
S.  W.  897,  32  Ky.  Law  Rep.  243.  The  differ- 
ence In  commissions,  after  correcting  certain 
mathematical  errors  In  the  settlements,  was 
as  follows:  For  1898,  1890.33;  for  1899, 
$770.38;  for  1900,  $686.57;  for  1901,  1800.50. 
The  statute  (section  4143,  Ey.  St  1908)  fixes 
a  i)enalty  of  6  per  cent  on  the  amount  of  the 
taxes  delinquent  after  the  first  of  December 
in  the  year  in  which  they  are  payable,  to  be 
collected  off  the  taxpayer  as  the  taxes  are. 
This  penalty  when  collected,  or  collectible^ 
belongs  to  the  county.  Com.  v.  Pate,  85  S.  W. 
1096,  27  Ky.  Law  Rep.  623 ;  Bates  v.  Knott 
Co.,  67  S.  W.  1006,  24  Ky.  Law  Repw  73.  Ap- 
pellant collected  penalties  during  the  four 
years  in  question  to  the  following  amounts: 
For  1898,  1312.52;  for  1899,  $405.16;  for 
1900,  $506.66;    for  1901,  $47&84. 

It  was  claimed.  In  other  cases  prepared 
with  this  one,  that  there  was  an  express 
agreement  between  the  fiscal  court  and  the 
sheriff  that  If  the  sheriff  would  promptly 
pay  off  claims  against  the  county  as  they 
were  presented,  using  his  own  money  where 
necessary,  Instead  of  Interest,  the  county 
would  not  require  him  to  account  for  the 
penalties  which  he  might  collect  No  record 
was  made  of  the  alleged  agreements.  Nor 
would  a  record  of  them  have  validated  them. 
Such  an  agreement  was  beyond  the  compe- 
tency of  the  fiscal  court  to  make. 

Inasmuch  as  the  settlement  is  opened  on 
account  of  the  mutual  mistake,  and  for  the 
other  reasons  assigned,  concerning  the  allow- 
ance of  commissions.  It  will  be  open  for  the 
correction  of  all  errors  and  frauds  practiced, 
although  such  latter  errors  or  frauds  might 
have  been  barred  if  standing  alone.  The 
settlement  made  by  the  sheriff  is  a  single 
transaction.  When  It  becomes  final,  whether 
by  limitation  or  Judicial  pronouncement.  It  is 
final  as  an  entirety.  When,  however,  it  la 
opened  for  fraud  or  mistake,  then  It  stands 
as  if  the  settlement  had  not  been  dosed. 

The  claim  of  the  county  for  the  sums  col- 
lected of  so-called  sleepers  is  really  not  a 
claim  for  taxes  collected  and  unaccounted 
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for.  But  It  Is  In  the  nature  of  an  action  for 
breach  of  the  sheriff's  bond  to  well  and  duly 
perform  the  duties  of  his  office.  The  statute 
not  only  prohibits  the  sheriff  from  collecting 
taxes  before  they  are  duly  assessed  and  cer- 
tified to  him  (section  4067,  Ky.  St;  Rus- 
sell's St  f  5059),  but  it  is  made  the  duty 
of  the  sheriff  to  report  to  the  county  court 
for  assessment  all  omitted  lists  and  persons 
coming  within  his  knowledge  (section  4241, 
Ky.  St;  Russell's  St  i  6170).  When  the 
sheriff  knew  that  the  persons  and  property 
constituting  the  list  of  sleepers  were  not  as- 
sessed, it  became  his  duty,  by  virtue  of  the 
the  statute  cited,  to  cause  them  to  be  report- 
ed for  assessment  That  he  purposely  failed 
to  do.  In  the  meantime  limitation  has  barred 
the  county  of  the  right  to  assess  such  omit- 
ted property  and  polls.  Section  2515,  Ky.  St.; 
L.  &  J.  Ferry  Co.  v.  Com.,  57  S.  W.  626,  22 
Ky.  Law  Rep.  480;  Chicago,  etc.,  R.  Co.  v. 
Com.,  115  Ky.  278,  72  S.  W.  1119,  24  Ky. 
Law  Rep.  2124;  Com.  v.  Nute,  115  Ky.  239, 
72  S.  W.  1090.  24  Ky.  Law  Rep.  2138.  The 
sheriff's  neglect  to  perform  his  duty  in  that 
respect  was  a  breach  of  his  bond,  from  which 
the  county  has  sustained  damage  in  the  loss 
of  the  taxes  that  would  have  been  due  and 
collectible  from  the  omitted  items  If  assess- 
ed. But  the  county  could  have  collected 
only  to  the  limit  fixed  by  the  Constitution. 
Therefore  it  lost  only  what  it  could  have 
collected  legally.  The  report  of  the  expert 
accountant  shows  that  for  the  year  1898  the 
sheriff  collected  and  failed  to  account  for 
polls  and  property  tax,  not  assessed,  $2,886.- 
94;  for  1899,  |1, 516.24;  for  1900,  $2,477.83; 
for  1901,  $1,849.55— making  $8,680.56,  on  that 
score.  (This  includes  both  state  revenue  and 
county  levy.  But  these  suits  Involve  only 
the  county  levy.  The  proportion  Is  easily  as- 
certained). But  it  was  developed  on  the  trial 
that  some  of  these  Items  so  reported  by  the 
accountant  were  really  on  the  assessor's 
books,  or  conceded  to  be,  though  generally 
under  some  initial,  nickname,  or  different 
name,  as  to  make  it  necessary  to  resort  to  ex- 
traneous evidence  to  identify  the  persons  as 
the  same.  Of  these  items,  the  aggregate  dur- 
ing appellant's  term  is  $1,140.32.  Some  of 
the  Items  are  polls  only;  some  are  mixed 
polls  and  property;  some  for  one  year,  and 
some  for  another.  Without  going  into  de- 
tail of  them  here,  it  Is  Indicated  how  they 
should  be  carried  into  the  settlement:  The 
omitted  polls  should  be  charged  to  the  year 
in  which  omitted,  at  $1.50  each ;  the  omitted 
property  should  be  charged  to  the  year  in 
which  omitted  at  the  rate  of  85  cents  on  the 
$100  only.  The  report  of  the  accountant, 
Charles  Q.  Harris,  as  corrected  by  his  list 
shown  on  pages  1995-1997  of  the  record, 
should  be  taken  as  basis  of  the  settlement  In 
the  matter  of  sleepers.  This  report  of  Harris 
is  adopted  for  the  reason  that  it  appears  to 
us  to  have  been  made  by  a  thoroughly  com- 
petent and  impartial  accountant  after  great 
labor  and  painstaking  Investigation.    It  Is  as 


accurate  as  it  seems  practicable  to  hare  made 
it  under  the  circumstances.  All  doubts  were 
finally  resolved  in  appellant's  favor,  and  he 
is  In  that  report  only  charged  with  the  sums 
shown  to  have  been  collected  by  htm  or  his 
deputies.  He  and  his  counsel  had  the  am- 
plest opportunity  to  point  out  any  errors  in 
the  report  and  with  his  stub  books  In  his 
poss'ession  he  could  unerringly  have  told 
whether  the  items  charged  against  him  were 
actually  collected  by  him,  or  by  his  deputies 
for  him,  and  accounted  for  by  them  to  him. 
His  failure  to  make  objection  to  any  Item  on 
the  report  as  revised  as  being  unauthorized 
by  the  facts  Is  persuasive  of  the  accuracy  of 
the  report  as  far  as  it  went 

It  is  complained  by  appellant  that  as  this 
action  was  only  for  the  surcharging  of  Els 
settlementa  had  with  the  coimty  court  which 
had  been  formally  approved  and  recorded. 
It  was  error  for  the  trial  court  to  have  gone 
beyond  the  function  of  correction,  as  It  did  in 
charging  the  sleepers  to  appellant  ,  In  an 
action  in  equity  for  specific  relief,  under  a 
prayer  of  general  relief,  on  issue  joined  It 
Is  competent  for  the  court  to  grant  the  par- 
ties any  relief  to  which  they  may  appear 
entitled,  and  which  it  is  within  the  jurisdic- 
tion of  the  court  to  grant  Section  90,  Oiv. 
Code  Prac;  Bank  v.  Coke,  45  S.  W.  867.  20 
Ky.  Law  Rep.  291 ;  Lillard  v.  Brannin,  91  Ky. 
511,  16  S.  W.  849,  13  Ky.  Law  Rep.  74; 
Bridgford  v.  Barbour,  80  Ky.  529.  The  cir- 
cuit court  did  not  err  In  granting  the  relief 
here  indicated.  But  it  did  err  in  not  grant- 
ing enough. 

The  evidence  discloses  that  the  amonnts 
collected  by  appellant  and  not  reported  or 
accounted  for  by  him,  were  ascertained  by 
sending  into  the  county  and  gathering  up  all 
the  receipts  of  taxpayers  who  could  be 
found,  and  who  would  surrender  their  re- 
ceipts to  be  copied  or  used  in  the  investiga- 
tion. Many  persons  refused  to  deliver  their 
receipts;  some  had  been  lost  or  destroyed; 
other  taxpayers  had  died  or  moved  away. 
There  were  some  4,000  and  odd  voters  Id 
the  county.  The  examination  being  conduct- 
ed included,  as  has  been  said,  a  period  of  10 
years.  Probably  135,000  tax  receipts  and 
property  lists  had  to  be  examined,  classified, 
re-examined,  verified,  and  properly  charged 
and  credited.  The  sheriff  refused  to  lend  bis 
aid  in  the  examination  further  than,  after 
the  initial  report  was  filed  by  the  accountant 
and  published  in  book  form  by  the  fiscal 
court  of  the  county,  appellant  pointed  out 
a  number  of  errors,  which  are  corrected  In 
the  lists  as  indicated  in  this  opinion.  Only 
about  two-thirds  of  the  tax  receipts  were 
produced  to  the  accountant.  The  results 
herein  stated  were  made  up  from  the  receipts 
actually  produced  or  examined,  with  few  ex- 
ceptions. If  the  same  ratio  of  wifengdolng 
by  the  sheriff  had  been  maintained  in  those 
not  produced,  the  liability  of  appellant  would 
have  been  increased  probably  one-third. 

Of  the  taxes  collected  and  paid  over  by 
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appellant,  about  130.000  a  year,  he  claims 
tbat  tbere  was  Included  the  Illegal  excess 
leTT  Indicated  above,  and  that  as  he  is,  un- 
der the  authority  of  Whaley  t.  Common- 
wealth, supra,  and  Com.  v.  Baske,  124  Ky. 
468,  99  S.  W.  316,  30  Ky.  law  Rep.  400,  11 
U  B.  A.  (N.  S.)  1104,  liable  to  suit  by  per- 
sons who  paid  the  excess,  he  should  be  given 
credit  In  this  settlement  for  such  excess. 
Tbe  most  of  the  taxpayers  of  the  county  pay 
only  small  sums.  The  average  Is  not  over 
$8  a  head  of  a  family  a  year,  including  his 
poll.  The  excess  would  therefore  average 
aboot  35  cents  a  year  for  each  voter  of  the 
county.  Limitation  has  barred  the  collec- 
tion of  all,  or  of  practically  all,  of  these 
items.  The  taxpayers  have  not  sued  for  their 
recoreiy.  The  sums  were  voluntarily  paid 
to  the  county,  and  have  gone  to  defray  Its 
Indebtedness.  If  tbe  county  had  to  repay 
these  sums  to  appellant,  it  would  result  In 
a  vast  increase  of  the  county's  liabilities ;  to 
be  finally  borne  by  these  taxpayers.  The  re- 
snlt  wonid  be  to  take  from  them  Illegally 
abont  $1,500  a  year,  and  by  Judicial  deter- 
mination, because  they  elected  to  abide  their 
payment,  make  them  pay  that  much  more,  to 
be  given  to  the  sheriff,  who  has  no  right  to 
It  legal  or  moral.  The  court  of  chancery  will 
not  lend  its  power  to  produce  such  an  tm- 
consclonable  result 

The  judgments  were  for  less  than  the  ap- 
jiellee  was  entitled  to  recover.  They  are 
therefore  affirmed  on  the  original  appeal. 
On  the  cross-appeal  of  tbe  counly  the  judg- 
ments are  each  reversed.  Upon  the  return 
of  the  cases  to  the  circuit  court  a  settle- 
ment will  be  made  as  of  each  of  the  years 
a!>  herein  Indicated,  charging  appellant  6  per 
rent  per  annum  interest  from  the  end  of  the 
T^nr,  on  tbe  sum  found  due  for  that  year, 
and  credit  him  on  the  sum  found  to  be  due 
by  the  Judgment  rendered  heretofore,  and 
which  has  been  superseded,  as  of  the  date  of 
the  gnpemedeas. 

Remanded  for  proceedings  and  judgment 
In  conformity  herewith. 


LOUISVILLB  tc  A.  R.  CO.  T.  HIRAM  BLOW 

&  CO. 
(Coort  of  Appeals  of  Kentucky.    Jan.  27, 1910.) 

CAianEBS  (I  94*)— Fbkight— Wbongful  De- 
uvcET—AcrnoNS— Amount  Recovebablb— 
Cbedits. 
Where  two  of  three  cars  consigned  to  plain- 
tiff were  delivered  to  another,  who  stibsequfntly 
Iraune  bankmpt,  and  plaintiff  proved  hia  claim 
Kninst  the  bankmpt'a  estate  for  the  value  of 
ill  three  cars,  believing  that  they  were  all  de- 
lireted  to  him,  and  was  allowed  a  part  of  the 
total  valne  of  all  the  cars,  in  a  subsequent  ac- 
tios against  the  railroad  company  for  the  value 
of  tlie  two  cars  wrongfully  delivered,  the  full 
imoont  recovered  from  the  bankrupt's  estate 
Kit!  not  be  allowed  as  a  credit  against  plaintiff's 
claim,  bnt  only  tbe  pro  rata  payment  on  the  two 
can  wrongfully  delivered;    the  railroad  com- 


pany having  no  Interest  in  the  amount  allowed 
by  mistake  for  the  third  car. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  I  94.*] 

Appeal  from  Circuit  Court,  Madison  County. 

"To  be  officially  reported." 

Action  by  Hiram  Blow  &  Co.  against  the 
Louisville  &  Atlantic  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Wallace  &  Harris,  Benjamin'  D.  Warfleld, 
and  J.  Tevls  Cobb,  for  appellant  A.  R.  Bur- 
nam  &  Son  and  Bodley  &  Baskin,  for  ap- 
pellees. 

BARKER,  J.  The  appellees,  Hiram  Blow 
&  Co.,  were  the  owners  of,  and  had  consigned 
to  them  at  Richmond,  Ky.,  three  car  loads  of 
whisky  barrel  staves  of  the  value  of  $1,495.- 
63.  These  cars  were  hauled  to  Richmond  by 
the  appellant,  the  LouisvlUe  &  Atlantic  Rail- 
road Company,  and  two  of  them  were  wrong- 
fully delivered  to  the  Hume  Cooperage  Com- 
pany, of  Richmond.  The  third  car  was  held 
by  appellant,  and  for  some  reason  unexplain- 
ed In  the  record  was  not  received  by  Hiram 
Blow  &  Co.  until  some  time  after  the  con- 
version of  the  other  two  cars.  Shortly  after 
receiving  the  two  cars  of  staves  above  re- 
ferred to,  the  Hume  Cooperage  Company  be- 
came Insolvent  and  went  into  bankruptcy. 
The  appellees,  Hiram  Blow  &  Oo.,  thereup- 
on proved  a  claim  against  the  bankrupt  for 
tue  sum  of  $1,495.63,  being  the  full  value  of 
all  three  cars  of  staves,  although  only  two 
had  been  delivered  to  and  received  by  the 
bankrupt.  Presumably  this  was  done  be- 
cause Hiram  Blow  &  Co.  thought  at  the  time 
that  all  of  the  cars  had  been  delivered  to 
the  Hume  Cooperage  Company.  The  estate 
of  the  bankrupt  corporation  paid  7S%  per 
cent  of  tbe  total  amount  of  claims  proved, 
and  Hiram  Blow  &  Co.  therefore  received 
7314  per  cent  on  tbe  total  value  of  the  three 
cars,  when,  as  a  matter  of  fact,  they  were 
entitled  to  only  73^  per  cent  of  the  aggre- 
gate value  of  two  cars. 

Afterwards  the  appellees  Instituted  this 
action  against  the  Louisville  &  Atlantic  Rail- 
road Company  for  the  value  of  tbe  two 
cars  of  staves  which  it  had  wrongfully  de- 
livered to  the  Hume  Cooperage  Company, 
crediting  the  account  by  the  amount  received 
from  tbe  bankrupt  estate  as  their  pro  rata 
on  the  two  cars  wrongfully  delivered  as 
aforesaid.  The  appellant  admits  Its  liability 
for  the  wrongful  delivery  of  the  two  cars  of 
staves,  but  Insists  that  the  account  should 
be  credited  by  the  full  amount  which  appel- 
lees received  from  the  bankrupt  estate ;  and 
this  is  the  real  question  arising  upon  the 
record.  For  appellees.  It  Is  insisted  that  the 
dividend  paid  by  the  assignee  in  bankruptcy 
on  the  car  which  was  not  delivered  to  the 
bankrupt,  and  for  which  the  bankrupt  was 


•For  othar  eaa«a  see  aame  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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not  at  all  liable,  was  money  paid  to  them 
by  mistake,  in  which  the  railroad  corpora- 
tion has  no  interest;  that  all  the  railroad 
corporation  Is  entitled  to  receive  credit  for 
is  the  pro  rata  paid  them  on  the  two  cars 
which  it  wrongfully  delivered  to  the  Hume 
Cooperage  Company.  The  circuit  judge  ac- 
cepted the  view  of  appellees,  and  allowed  ap- 
pellant credit  by  the  dividend  received  on  the 
value  of  the  two  cars  which  had  been  wrong- 
fully delivered,  and  gave  a  Judgment  against 
appellant  for  the  difference  between  that  sum 
and  the  value  of  the  two  cars  wrongfully  de- 
livered. 

It  seems  to  us  that  this  Judgment  is  cor- 
rect The  matter  in  dispute  between  the 
railroad  and  Hiram  Blow  &  Co.  was  the 
wrongful  delivery  of  the  two  cars  received  by 
the  bankrupt  Whether  the  appellees  put  in 
a  claim  for  a  third  car  or  for  five  other  cars 
which  the  bankrupt  had  not  received  was 
entirely  immaterial  to  the  railroad  company. 
The  fact  that  Hiram  Blow  &  Co.,  either  by 
mistake  or  fraud,  received  from  the  bank- 
rupt's estate  more  money  than  they  were  en- 
titled to,  does  not  concern  the  appellant.  It 
may  be  that  by  proper  proceedings  Hiram  Blow 
&  Go.  can  yet  be  made  to  pay  back  to  the 
bankrupt's  estate  for  the  benefit  of  the  other 
creditors  the  money  they  wrongfully  obtain- 
ed. If  this  were  done,  where  would  be  the 
right  of  appellant  to  a  credit  for  this  money? 
Suppose,  for  example,  we  should  accept  the 
view  of  appellant,  and  credit  its  claim  by 
the  money  wrongfully  received  by  Hiram 
Blow  &  Co.,  and  afterwards  the  latter  were 
required  to  pay  it  back  to  the  bankrupt's  es- 
tate, as  perhaps  might  rightfully  be  done, 
then,  clearly,  Hiram  Blow  &  Co.  would  lose 
on  an  admittedly  Just  claim  against  the  rail- 
road corporation  the  sum  so  paid  back  by 
them  to  the  bankrupt's  estate.  It  seems  to 
us  clear  that  the  fact  that  Hiram  Blow  &  Co. 
received  money  they  were  not  entitled  to  does 
not  concern  the  appellant  The  latter  wrong- 
fully delivered  two  car  loads  of  staves  be- 
longing to  appellee  to  the  Hume  Cooperage 
Company.  For  the  value  of  these  staves  It 
admits  it  is  liable.  Rightfully  Hiram  Blow 
&  Co.  could  only  have  proved  up  a  claim 
against  the  bankrupt's  estate  for  the  two 
cars  which  were  actually  delivered.  The  div- 
idend they  received  on  these  two  cars  was 
Justly  credited  on  their  claim  against  the 
railroad  for  the  wrongful  delivery,  and  when 
the  railroad  received  this  credit  it  received 
all  to  which  it  was  entitled.  In  any  other 
sums  Hiram  Blow  &  Co.  may  have  wrong- 
fully received  from  the  bankrupt's  estate  the 
railroad  company  has  no  interest.  The  legal 
rights  of  the  parties  to  this  litigation  must 
be  settled  according  to  the  facts  Involved  In 
the  actual  transaction  which  took  place;  ex- 
traneous facts  or  circumstances  cannot  be 
Introduced  into  the  case  to  aid  either  party. 
The  wrongful  act  of  Hiram  Blow  &  Co.,  In 
proving  up  a  false  claim  for  a  third  car,  has 
no  legitimate  connection  with  this  case;  that 


fact  is  no  more  connected  with  the  real  issue 
here  than  if  Hiram  Blow  &  Co.  had  stolen  a 
sum  of  money  from  the  bankrupt's  estate 
pending  the  litigation ;  and  the  railroad  cor- 
poration has  no  more  right  to  have  the 
amount  of  money  which  Hiram  Blow  &  Co. 
wrongfully  obtained  from  the  bankrupt's  es- 
tate, either  by  fraud  or  mistake,  credited  up- 
on the  rightful  claim  against  it,  than  it 
would  have  had  to  have  credited  vaoaey  stol- 
en by  that  company  from  the  bankrupt's  es- 
tate. In  each  case  Hiram  Blow  &  Co.  would 
be  liable  to  the  bankrupt's  estate  for  the 
amount  so  wrongfully  obtained,  and,  this 
being  true,  the  railroad  corporation  cannot 
have  a  lawful  right  to  be  credited  by  the 
sums  obtained.  Two  different  persons  can- 
not have  a  separate  legal  right  to  the  same 
thing  at  the  same  time.  If  the  bankrupt's 
estate  has  had  a  right  all  the  time  since 
the  wrong  of  Hiram  Blow  &  Co.  to  recover 
back  this  money,  then  it  cannot  be  true  that 
the  railroad  corporation  was  also  entitled  to 
it;  in  other  words,  the  railroad  corporation 
is  entitled  only  to  be  credited  by  such  sums 
as  Hiram  Blow  &  Co.  received  and  had  a 
legitimate  title  to. 

The  two  cases  cited  by  api)ellant  to  sup- 
port its  contention  are  not  apposite  to  the 
question  we  have  here,  and,  when  properly 
analyzed  and  understood,  they  are  rather 
against  than  for  the  principle  insisted  upon 
by  it  In  Jelletts  v.  St  Paul,  M.  &  M.  Ry. 
Co.,  30  Minn.  265,  15  N.  W.  237,  the  plaintiff 
sued  the  railroad  corporation  for  the  value 
of  a  car  load  of  com  which  It  had  wrong- 
fully delivered  to  one  Webb.  The  defendant 
railroad  corporation.  In  its  answer,  allied 
that,  after  the  wrongful  conversion  of  the 
car  load  of  com  by  Webb,  he  (Webb)  bad 
paid  the  owner,  Jelletts,  the  full  value  of  the 
com  wrongfully  converted  by  him.  This  al- 
legation was  stricken  out  of  the  answer  by 
the  trial  court  The  Judgment  was  reversed 
by  the  Supreme  Court  of  Minnesota  for  this 
error.  Clearly  that  case  does  not  support 
the  contention  of  appellant'  here.  All  that  it 
holds  is  that  the  railroad  corporation,  when 
sued  for  the  wrongful  delivery  of  the  com, 
was  entitled  to  show  that  the  person  to  whom 
the  com  was  delivered  had  paid  to  the  own- 
er its  full  value.  Of  course,  the  owner 
could  not  recover  the  full  value  of  the  com. 
first  from  the  party  to  whom  the  railro.nd 
wrongfully  delivered  It,  and  then  from  the 
railroad  In  addition.  The  case  cited  Is  au- 
thority only  for  the  railroad's  right  to  be  cred- 
ited by  the  amount  Hiram  Blow  &  Co.  re- 
ceived from  the  bankrupt's  estate  for  tfie  two 
cars  of  staves.  If  the  bankrupt's  estate  had 
paid  all  claims  against  it  in  full,  then  where 
would  have  been  the  interest  of  the  railroad 
corporation  In  the  amount  wrongfully  paid 
to  Hiram  Blow  &  Co.  on  the  third  car?  In 
Steams  et  al.  v.  Grand  Trunk  Ry.  Co.,  148 
Mich.  271,  111  N.  W.  769,  a  railroad  corpora- 
tion had  wrongfully  delivered  a  car  of  lum- 
ber to  Scranton  &  Co.    The  owners  of  the 
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ctr  of  lumber,  Andrews  &  Steams,  sued  the 
railroad  on  an  unpaid  balance  due  them  for 
the  lumber.  The  railroad  ofTered  to  show 
that  the  lumber  was  of  such  poor  quality 
that  It  was  not  worth  the  amount  sued  for. 
The  car  wrongtully  delivered  was  one  of  four 
can,  and  the  railroad  offered  to  prove  that 
Andrews  &  Steams  had  been  paid  by  Scran- 
ton  ft  Co.  In  fuQ  for  the  lumber,  and  there 
was,  therefore,  no  balance  due  them.  The 
trial  court  excluded  this  testimony;  but  the 
Supreme  Court  of  Michigan  reversed  the 
^ndgment  and  held,  very  correctly,  we  think, 
that  Andrews  Sc  Steams  could  only  recover 
the  value  of  their  Interest  In  the  car  wrong- 
folly  converted,  and  If  they  had  been  paid 
all  that  was  coming  to  them,  before  the  con- 
renion,  they  had  no  cause  of  action  against 
the  railroad.  This  case  In  principle  is  the 
tame  as  the  other  case  cited.  In  both  It 
was  held  that  where  a  railroad  wrongfully 
delivers  merchandise,  the  owner  of  the  prop- 
erty can  collect  its  full  value  once.  If  he  col- 
lects the  whole  value  from  the  party  to 
whom  the  railroad  wrongfully  delivered  It, 
then  be  cannot  also  recover  the  whole  value 
from  the  carrier.  If  he  collects  only  a  part 
from  the  person  to  whom  the  property  was 
wrongfully  delivered,  he  has  a  cause  of  ac- 
tion against  the  carrier  for  the  impaid  bal- 
aD<«.  but  no  more. 
Judgment  affirmed. 


SETTLE  V.  COMMONWEAI/TH. 

fConrt  of  Appeals  of  Kentucky.    Jan.  25,  1910.) 

1.  CBii«3fAi.   Law    (S   594*)— Contintjanc*— 

Absent  WrritEss. 
The  refusal  of  a  continuance  on  account 
of  the  abaence  of  a  witness  could  not  be  austain- 
ti  on  the  ground  that  the  witness  was  a  non- 
resident, and  there  was  no  certainty  that  bis 
picaence  could  have  been  obtained  at  the  next 
term  or  any  term  of  court,  since  Cr.  Code  Prac. 
{,133.  anthcrizes  a  defendant  to  take  the  deposi- 
tion of  a  nonresident  witness. 

[Ed.  Note. — For   other   cases,    see   Criminal 
law.  Cent  Dig.  f|  1821, 1822,  1832;  Dec.  Dig. 

2l  Cjimisai,  Law  (J  895*)— Continxtawcb— 
AB8E!«T  Witrkss. 
In  a  trial  for  rape  of  a  rirl  under  16  years 
of  tgt,  defendant  was  entitled  to  a  continuance 
to  procure  the  testimony  of  a  physician  who 
officiated  at  the  birth  of  prosecutrix,  and  whose 
teitimony  would  show  that  she  was  over  such 

[Ei  Note.— For  other  cases,    see   Criminal 
Law,  Dec.  Dig.  «  595.*] 

3.Cniai(AL  Law  (|  695*)— CoNnnuANOE  — 
ABami  Wtirkss. 
In  a  trial  for  rape,  defendant  was  entitled 
to  a  eontinnance  for  absence  of  a  witness  whose 
affdarit  showed  that  she  would  testify  that  she 
*u  a  half-sister  of  prosecutrix  and  a  daughter 
of  the  letter's  mother ;  that  on  a  certain  date 
•he  was  at  the  home  of  her  mother  and  prose- 
cutrix, when  several  persons  hired  prosecutrix 
and  her  mother  to  start  the  prosecution ;  that 
the  prosecution  was  false;  that  prosecutrix  stat- 


ed that  it  was  false;    and  that  she  was  being 
forced  to  press  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  §  695.*] 

Appeal  from  Circuit  Court,  Madison 
County. 

"To  be  officially  r^>orted." 

O.  W.  Settle  was  convicted  of  crime,  and 
appeals.    Reversed  and  remanded. 

J.  Tevis  Cobb,  A.  F.  Byrd,  and  H.  C.  Haael- 
wood,  for  appellant  Jas.  Breathitt  Atty. 
Gen.,  and  Tom  B.  McGregor,  Asst  Atbf, 
Gen.,  for  the  Commonwealth. 

NUNX,  G.  J.  This  is  an  appeal  from  a 
sentence  of  10  years  in  the  penitentiary  by 
the  Madison  circuit  court  for  the  oiTense  pre- 
scribed in  section  1155  of  the  Kentucky  Stat- 
utes (Russell's  St  {  3773).  Appellant  plead- 
ed not  guilty  to  the  Indictment  He  really 
placed  his  defense  on  two  grounds.  The 
first  was  that  he  did  not  have  Intercourse 
with  the  prosecuting  witness,  DruclUa  Mo- 
berly.  The  other  was  that  she  was  over  the 
age  of  16  years  at  the  time  the  ofTense  is  al- 
leged to  have  been  committed.  The  establish- 
ment of  either  of  these  defenses  would  have 
authorized  the  Jury  to  acquit  him.  It  appears 
in  the  briefs  of  coimsel  that  this  is  the  sec- 
ond conviction  of  appellant  for  this  offense, 
but  this  fact  does  not  appear  in  the  record. 
The  record  shows  that  this  case  was  called 
for  trial  on  the  fourth  day  of  the  October 
term,  1909,  that  the  commonwealth  announc- 
ed ready,  and  that  the  defendant  said  that 
he  was  not  ready  for  trial.  The  court  then 
continued  the  case  to  the  twenty-first  day  of 
the  October  term,  1909,  on  which  date  ap- 
pellant filed  two  affidavits  setting  forth  rea- 
sons which  he  claimed  entitled  him  to  a  con- 
tinuance of  the  case  until  the  next  term. 
These  affidavits  set  forth  the  names  of  many 
witnesses  residing  in  that  county,  in  Clay 
ahd  other  counties,  for  whom  be  had  caused 
subpoenas  issued  and  placed  in  the  hands  of 
the  sheriffs  of  the  respective  counties  to  be 
executed.  Some  of  them  had  been  returned 
executed  in  part  and  he  stated  that  the  wit- 
nesses named  as  absent  were  absent  without 
any  fault  on  Ills  part  He  stated  in  detail  the 
testimony  he  expected  to  Introduce  by  each 
one  of  the  witnesses  and  that  it  was  true. 
If  it  were  true,  it  was  certainly  material  and 
important  for  him  in  his  defense.  We  will 
not  state  the  proposed  testimony  of  each  of 
the  named  witnesses,  and  will  refer  to  only 
two  of  them.  Dr.  L.  S.  Halcomb  is  one,  and 
Rebecca  Redman,  a  half-sister  of  the  prose- 
cuting witness,  is  the  other.  In  our  opinion, 
the  materiality  and  Importance  of  the  two 
witnesses  alone  entitled  appellant  to  a  con- 
tinuance of  the  case,  especially,  in  view  of 
the  character  of  the  commonwealth's  testi- 
mony on  the  question  of  the  age  of  Drucilla 
Moberly.     The  prosecuting  witness  testified 
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that  Bbe  was  bom  on  April  4,  1893,  as  she 
had  been  told.  Her  mother  testified  that  she 
did  not  remember  the  date  of  her  birth,  but 
that  it  was  set  down  In  the  Bible,  and  ac- 
cording to  it  she  was  bom  April  4,  1893. 
Robert  Bishop,  a  relative  of  theirs,  testified 
that  he  was  at  their  home  In  the  year  1900, 
and  found  that  the  way  DrucUla's  age  was 
set  down  in  the  Bible  she  was  older  than 
her  brother  Allen,  who  was  known  to  be 
the  older;  that  he  changed  the  date  of  her 
birth  as  it  appeared;  but  was  not  positive 
whether  he  made  the  "3"  or  the  "9."  The 
Bible  was  exhibited  to  the  jury  and  showed 
that  the  names  of  all  the  children  of  William 
and  Sarah  Moberly  that  had  been  born  be- 
tween the  years  1880  and  1890;  that  Allen 
was  bom  July  10, 1889.  All  the  names  were, 
apparently,  written  by  the  same  person  and 
at  the  same  time.  DrucUla's  name  and  the 
date  of  her  birth  appeared  Just  below  that  of 
Allen's,  and  showed  that  the  last  two  figures 
of  the  year  of  her  birth  had  been  changed 
and  then  appeared  as  1893.  The  common- 
wealth Introduced  Mrs.  Matt  Wilson,  who 
testified  that  she  had  a  child  bom  April  29, 
1892,  and  that  DruclUa  Moberly  was  born  in 
the  same  year  and  month,  but  before  her 
child.  Mrs.  Bell  Moberly  testified  to  the 
same  effect.  Appellant  Introduced  several 
witnesses,  who  testified  that  the  prosecuting 
witness  and  her  mother  stated  on  different 
occasions  that  Drudlla  was  over  16  years  of 
age,  and  that  she  was  born  April  4,  1890. 
He  also  Introduced  Prof.  Marsh,  the  custo- 
dian of  the  Berea  College  register.  In  which 
the  names  of  the  students  were  recorded  as 
given  by  them  on  entering  the  college.  He 
testified  that  Drucllla  entered  the  college  on 
September  25,  1905,  and  that  his  entry  made 
on  that  date,  as  she  gave  It  to  him,  showed 
that  she  was  born  April  4,  1890.  It  will 
thus  be  seen  that  the  date  of  the  birth  of 
Drucllla  was  an  important  and  material 
question  for  the  defense.  It  was  stated  in 
the  affidavits  for  a  continuance  that  appel- 
lant could  prove  by  Dr.  Halcomb,  who  lived 
In  the  state  of  Oklahoma,  that  he  was  a  phy- 
sician, and,  at  the  time  of  the  birth  of  Dru- 
cllla, was  living  In  Clay  county,  Ky.,  and  was 
called  to  and  did  wait  upon  Mrs.  Moberly  at 
the  time  Drucllla  was  born,  and  that  the 
physician  still  had  In  his  possession  the  visit- 
ing list  which  he  kept  In  Clay  county  In 
1890,  and  that  it  showed  that  Dracllla  was 
born  April  4,  1890.  It  was  also  stated  in  the 
affidavits  that,  on  the  fourth  day  of  the 
term  when  the  case  was  called  for  trial  and 
set  for  the  twenty-first  day,  appellant  had 
an  agreement  with  the  commonwealth  attor- 
ney that  they  would  at  once  file  interroga- 
tories for  the  purpose  of  taking  the  deposi- 
tions of  Dr.  Halcomb.  These  interrogatories 
were  filed  and  sent  to  C.  B.  Dnnnaway,  a 
notary  public,  of  Olive,  Okl.,  the  doctor's 
place  of  residence,  with  the  fee  for  taking 
them.    Before  the  affidavits  of  appellant  were 


completed  and  filed  for  a  contlnnanoe,  he  re- 
ceived a  telegram  from  Dr.  Halcomb  statins 
that  the  notary  public  was  sick  and  for  tliat 
reason  the  deposition  had  not  been  taken. 
but  that  he  would  attend  to  it  soon  and  for- 
ward it.  The  telegram  was  made  a  part  of 
his  affidavit  for  a  continuance.  Notwitb- 
standing  this,  the  conrt  forced  him  into  trial. 

It  appears  from  the  record  that,  soon  after 
the  trial  and  conviction  of  appelant,  the  dep- 
osition of  Dr.  Halcomb  was  received  by  the 
circuit  court  clerk  of  Madison  county.  The 
doctor  testified  in  his  depositions  to  the  facts 
set  forth  in  the  affidavits  for  a  continuance 
and  gave  the  names  of  persons  present  at  the 
birth  of  Drucllla  from  whom  appellant  ob- 
tained affidavits  corroborating  the  doctor  as 
to  the  date  of  her  birth,  which  were  filed 
with  appellant's  application  for  a  new  trial. 

The  Attorney  General  says  that  the  conrt 
did  not  err  in  not  continuing  the  case  on  the 
account  of  the  absence  of  Dr.  Halcomb,  be- 
cause he  was  a  nonresident  of  the  state,  and 
there  was  no  certainty  that  his  presence 
could  have  been  obtained  at  the  next  term  or 
any  term  of  court.  While  this  is  true,  sec- 
tion 153,  Or.  Code  Prac,  authorizes  a  defend- 
ant to  take  the  depositions  of  a  nonresident 
witness;  and  In  this  case  the  deposition 
would  have  been  taken  and  at  the  trial,  but 
for  the  sickness  of  the  notary  public  to  whom 
the  papers  were  sent,  and  upon  his  recovery 
they  were  taken  and  sent  to  the  clerk,  arriv- 
ing soon  after  the  trial  and  conviction. 

Appellant  also  set  forth  in  his  affidavit  for 
continuance  what  he  expected  to  prove  by 
Rebecca  Redman,  and  filed  her  affidavit,  the 
substance  of  which  was  that  she  lived  In 
Madison  county,  Ky.,  In  the  year  1907 ;  that 
she  was  a  half-sister  of  Drucllla  Moberly 
and  a  daughter  of  Sarah  Moberly;  that  on 
a  date  named  she  was  at  the  home  of  her 
mother  and  half-sister  when  several  persons 
came  there  and  persuaded  and  hired  Dru- 
cllla and  her  mother  to  start  the  prosecution 
against  appellant;  that  the  prosecution  was 
false  and  without  foundation;  that  Drucll- 
la told  her  that  the  charge  made  against 
appellant  was  false,  and  that  she  was  being 
forced  to  prosecute  him.  As  stated,  the  affi- 
davits for  a  continuance  presented  much  oth- 
er testimony  In  appellant's  defense;  but  the 
two  witnesses  referred  to,  of  themselves,  en- 
titled him  to  a  continuance. 

It  Is  insisted  by  appellee's  counsel  that  this 
evidence.  If  admitted,  would  have  been  sim- 
ply cumulative.  Appellant  did  not  introduce 
any  person  who  was  present  at  the  birth  of 
Drucllla,  but,  as  stated,  the  effect  of  his  testi- 
mony was  to  show  the  contradictory  state- 
ments of  DrucUla  and  her  mother.-  In  our 
opinion  this  evidence  would  have  been  very 
valuable  to  appellant  on  his  trial ;  but,  as  to 
what  effect  It  would  have  had  upon  the 
minds  of  the  Jurors,  we  cannot  say.  The 
verdict  might  have  been  the  same,  or  it  might 
have  secured  his  acquittal,  and  he  was  cer- 
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Ul:]!;  entitled  to  an  opportunity  to  procure 
tUs  eridence. 

For  tbese  reasons,  the  Judgment  of  the 
lower  court  Is  reyersed  and  remanded  for 
(ortber  proceedings  consistent  herewith. 


WEST  LOUISVILLE  BREWING  00.  t. 
SOHAEFER. 

(Coort  of  Appeals  of  Kentucky.    Jan.  21, 1910.) 

L  Master  and  Sebvant  (|  65*)— Breach  op 

COXTBACT  BY   SkBVANT— ACTION— PLEADING 

A5D  Proof. 
In  an  action  by  a  brewing  company  against 
t  former  employ^  for  damages,  under  a  traverse 
of  plaintiff's  allegations  that  defendant  bad  man- 
aged the  business  in  a  careless  manner,  thereby 
iToiling  beer  and  rendering  it  unfit  for  use,  de- 
fendant could  show  that  while  some  of  the  beer. 
vhich  had  been  made  by  him,  bad  been  found 
to  be  bad,  such  condition  was  brought  about 
after  it  passed  beyond  his  control,  and  so  was 
due  to  the  fault  of  some  one  else. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  73 ;    Dec  Dig.  {  65.*] 

2.  Master  and  Ssbyart  (I  65*)— Breach  of 
CoBTRAcrr  BY  Servant— Action— Evidence. 

Evidence,  in  an  action  against  an  employ^ 
for  breach  of  the  contract  of  employment  by 
pennitting  the  product  of  the  brewery  to  become 
(polled,  held  to  sustain  a  finding  that  under  the 
contract  of  employment  defendant's  authority 
as  bead  brewer  was  limited  to  employes  in  the 
bievery  proper,  and  did  not  extend  to  all  de- 
partments of  plaintiff's  brewery,  including  the 
cooling  room. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  73 ;  Dec.  Dig.  {  65.*] 

3.  Appeai,  and  Error  (8  993*)  —  Vehdicts  — 
Conclusiveness— Number  of  Witnesses. 

A  finding  in  favor  of  defendant  on  an  is- 
ne  will  not  be  set  aside  because  the  greater 
namber  of  witnesses  testified  thereon  in  favor 
of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3900;  Dec.  Dig.  i  993.*] 

Appeal  from  Glrcnlt  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Acti<m  by  the  West  Louisville  Brewing 
Company  against  Frank  A.  Schaefer.  Judg- 
meat  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Joseph  E.  Conkllng  and  Davis  &  Davis,  for 
appellant.  Burwell  K.  Marshall,  for  appel- 
lee. 


LASSING,  J.  The  West  Lonlsvllle  Brew- 
ing Company  employed  as  foreman  and  su- 
perintendent of  Its  plant  Frank  A.  Schaefer, 
under  the  following  contract :    "This  contract 

made  this  December  ,  1905,  between 

the  West  Louisville  Brewing  Company,  a 
corporation,  and  Frank  A.  Schaefer,  wlt- 
nessetb:  That  said  brewing  company  here- 
by employs  Frank  A.  Schaefer  as  foreman 
and  superintendent  of  the  West  Louisville 
Brewing  Company,  owned  and  operated  by 
said  company,  at  a  salary  of  $35  per  week, 
from  October  1,  1905,  to  March  1,  1906.  Aft- 
er  Mardi  1,  1906,  the  salary  to  be  $50  per 


week.  The  company  agrees  to  fnmlsh  said 
Schaefer  his  light,  water,  fuel  and  bouse  rent 
free  of  charge,  and  in  case  said  Schaefer  is 
compelled  to  vacate  the  rooms  he  now  oc- 
cupies, said  brewing  company  agrees  to  give 
him  the  equivalent  of  light,  water,  fuel  and 
house  rent  in  cash  at  the  end  of  each  and 
every  month.  Said  Schaefer  is  to  have  full 
charge  of  the  brewery  and  the  employes  of 
same,  and  discharge  and  hire  said  employes 
as  In  his  discretion  may  seem  best  Said 
work  must  be  done  for  the  best  interests  of 
the  company.  Any  and  all  purchases  made 
by  the  management  must  meet  with  the  ap- 
proval of  said  Schaefer.  It  Is  further  agreed 
that  said  second  party  is  to  make  first  class 
marketable  beer  for  said  first  party,  so  that 
no  objections  to  the  beer  can  be  made  by 
customers  of  said  West  Louisville  Brewing 
Company.  In  case  said  Schaefer  becomes 
negligent  or  careless  in  his  attentions  to  his 
duties  or  falls  or  refuses  to  attend  to  same, 
then  said  company  may  at  any  time  regard- 
less of  this  contract  dispense  with  his  serv- 
ices. This  contract  expires  five  years  from 
October  1,  1905.  In  testimony  whereof  wit- 
ness the  hands  of  said  West  Louisville  Brew- 
ing Company,  by  its  president  (by  order  of 
Its  board  of  directors)  and  said  Frank  A 
Schaefer,  the  day  and  year  above  written. 
West  Lonisvllle  Brewing  Company,  T.  L. 
Block,  Pres." 

Under  this  contract  of  employment  he  work- 
ed from  the  date  thereof  until ,  1907, 

when  the  company  discharged  him.  Short- 
ly after  his  discharge,  the  company  filed  a 
suit  against  him,  wherein  it  charged  him  with 
having  breached  his  contract  to  its  damage 
in  the  sum  of  $3,000.  The  defendant's  an- 
swer is  a  traverse.  Later,  and  on  the  day 
the  case  was  called  for  trial,  the  plaintiff 
by  amended  pleading  charged  that  the  de- 
fendant had  managed  the  company's  business 
in  a  careless  and  negligent  manner,  by  let- 
ting the  vats,  hose,  pump,  and  tanks  become 
unclean  and  sour,  thereby  spoiling  the  beer 
and  rendering  it  unfit  for  use,  to  its  damage 
as  set  out  in  the  original  petition.  These  al- 
legations were  likewise  traversed,  and  apon 
the  issue  thus  formed  the  case  went  to  trial. 

The  plaintiff  shows,  by  quite  a  number  of 
its  witnesses,  who  were  customers  of  the 
brewery,  and  many  of  whom  were  stockhold- 
ers in  the  plant  that  at  times,  while  defend- 
ant was  the  master  brewer,  the  beer  was 
bad — BO  bad  that  it  could  not  be  sold  and 
had  to  be  returned  to  the  brewery.  Other 
employes  and  officers  of  the  brewery  testi- 
fied to  substantially  the  same  state  of  facts. 
Defendant  testified  that  the  beer,  when  brew- 
ed and  turned  Into  the  cooling  tanks  or  vats, 
was  all  right  and  properly  made,  and  that 
while  it  was  true  that  at  times'  the  beer, 
when  barreled  and  delivered  to  the  trade, 
was  bad,  he  was  in  'no  wise  responsible  for 
this  condition,  and  that  it  was  due  to  no 


•For  othor 
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fault  on  Us  part  In  Its  manufacture;  that 
the  temperature  of  the  room  In  which  it  was 
cooled  and  kept  was  not  maintained  at  an 
even  heat  or  coolness,  and  because  the  tem- 
perature was  allowed  to  rise  and  fall  the 
beer  had  fermented  and  soured ;  that  he  had 
frequently  complained  to  the  engineer  in 
charge  of  the  machinery  which  cooled  the 
tanks,  and  also  complained  to  the  officers  of 
the  company,  telling  them  in  effect  that  the 
beer  was  being  soured  because  the  refrig- 
eration was  imperfect  or  poor — ^that  he  did 
so  is  admitted  by  both  the  engineer  and  an 
officer  of  the  company.  The  engineer  testi- 
fied that  this  trouble  was  due  to  no  fault 
of  his,  but  to  the  use  of  defective  or  inade- 
quate machinery.  There  is  a  sharp  conflict 
in  the  testimony  as  to  when  the  manufacture 
of  the  beer  is  complete.  Plaintiff  contends 
that  it  is  not  until  the  beer  is  cooled,  while 
defendant  insists  that  its  manufacture  is 
complete  when  it  is  run  into  the  tanks  or  vats 
to  be  cooled.  On  the  evidence  and  contract 
the  case  was  submitted  to  the  jury  upon  prop- 
er instructions,  of  which  neither  party  is 
now  complaining,  and  the  jury  found  for  de- 
fendant Plaintiff  appeals  and  seeks  a  re- 
versal upon  two  grounds:  First,  that  the 
verdict  Is  not  sustained  by  sufficient  evi- 
dence; and,  second,  that  the  court  erred  to 
its  prejudice  in  admitting  incompetent  evi- 
dence. 

The  answer  being  a  traverse,  appellant's 
counsel  contends  that  the  appellee  should  not 
have  been  i)ermltted  to  show  that,  although 
the  beer  was  bad.  It  was  due  to  no  fault  of 
his,  but  to  the  carelessness  of  the  engineer 
in  charge  of  the  cooling  plant.  The  point 
made  by  appellant's  counsel,  questioning  the 
correctness  of  the  court's  ruling  upon  the 
admission  of  the  evidence  complained  of, 
would  be  well  taken  If  defendant  had  ad- 
mitted that  be  made  bad  beer  and  sought  to 
lay  the  responsibility  therefor  upon  some 
other  employe  at  the  plant  In  other  words, 
if  his  defense  had  been  a  confession  and 
avoidance,  he  would  not  have  been  permitted 
to  introduce  evidence  to  support  same  unless 
his  answer  had  been  a  plea  in  confession  and 
avoidance.  But  the  defense  is  that  he  ful- 
filled the  requirements  of  his  contract,  and 
that  although  some  of  the  beer  spoiled,  it 
was  after  it  had  passed  beyond  tiis  control 
and  from  under  his  immediate  supervision, 
and  so  due  to  no  fault  of  his.  Under  his 
answer  he  would  certainly  have  the  right  to 
show  this,  and  the  trial  court  did  not  err 
in  permitting  him  to  do  so.  Under  his  plea 
that  he  made  good  beer,  or,  rather,  denial 
that  he  made  bad  beer,  he  would  be  permit- 
ted to  show  that,  while  some  of  the  beer 
which  had  been  made  by  him  had  been  found 
to  be  bad,  this  condition  had  been  brought 
about  after  it  passed  beyond  his  control,  and 
so  due  to  the  fault  of  some  one  else. 

Some  confusion  has  arisen  over  the  con- 
struction of  the  contract  as  to  the  extent  of 
defendant's  authority  over  the  employ^  at 


the  brewery,  and  whQe,  considering  the  con- 
tract by  itself,  we  would  have  been  inclined 
to  hold  that  his  authority  extended  to  and 
over  every  employe  there,  it  seems  from  the 
evidence  that  the  parties  to  this  contract, 
or  at  least  one  .of  them,  placed  a  different 
construction  on  it  and  that  the  employes  In 
the  brewery  proper  were  regarded  as  belns 
embraced  within  the  terms  of  the  contract, 
while  those  in  the  cooling  room  were  not; 
and,  upon  consideration,  it  Is  evident  that 
this  latter  construction  is  altogether  reason- 
able, for  it  must  be  remembered  that  tSieve 
are  yet  other  departments  of  the  brewery  in 
which  laborers  were  employed  for  whicli 
there  would  have  been  no  reason  whatever 
to  hold  that  they  should  be  under  the  man- 
agement direction,  and  control  of  the  master 
brewer,  as,  for  instance,  the  drivers,  collect- 
ors, and  deliverers  of  ice  which  was  sold  bx 
the  plant  Now,  while  all  of  these  laborers 
were  employes  of  the  brewery,  it  can  hardly 
be  contended  that  there  would  be  any  rea- 
son for  or  desire  on  the  part  of  the  compa- 
ny to  place  them  in  charge  of  the  master 
brewer,  and,  in  fact  there  would  be  good 
reason  for  holding  that  such  employes  were 
not  under  his  management  and  direction,  be- 
cause to  require  him  to  look  after  them  and 
their-  line  of  business  would  have  been  to 
take  Just  that  much  time  from  the  business 
for  which  he  was  primarily  engaged,  to  wit 
the  manufacture  of  beer.  Nor  is  it  difficult 
to  see  why,  as  the  master  brewer,  he  would 
want  entire  control  and  management  of  the 
employes  about  the  brewery  immediately  en- 
gaged in  the  manufacture  of  the  beer,  since 
the  carrying  out  of  his  contract  must,  in  a 
large  measure,  depend  upon  the  skill  and  ef- 
ficiency of  the  employes  In  that  department 
and  not  of  employes  in  other  departments. 
The  jury  seems  to  have  accepted  the  theory 
of  appellee  and  placed  upon  the  contract  the 
construction  which  he  gave  It  and  upon  con- 
sidering all  of  the  evidence,  in  connection 
with  the  contract,  we  are  not  prepared  to 
say  that  they  did  not  reach  the  right  con- 
clusion. 

There  is  likewise  a  sharp  conflict  in  the 
testimony  as  to  when  the  brew  becomes  beer, 
or.  In  other  words,  as  to  "when  beer  is  beer." 
The  testimony  of  the  witnesses  upon  this 
point  is  not  only  conflicting,  but  far  from 
satisfactory,  and,  if  the  investigation  wer« 
extended,  it  Is  altogether  probable  that  th<> 
question  would  rival  in  importance  the  gov- 
ernmental problem  as  to  "what  is  whisky." 
When  compared  in  its  manufacture  with  the 
preparation  of  many  drinks  and  food  stuffs, 
by  analogy  of  reasoning,  we  would  say  that 
the  contention  of  appellee  Is  correct  And 
again,  when  looked  at  from  another  view 
point,  the  theory  of  appellant  is  altogether 
plausible.  It  is  one  of  those  problems  that 
perhaps  never  can  be  answered  to  the  satis- 
faction of  all ;  but  as  the  jurors  who  tried 
this  case  found  in  favor  of  the  contention 
of  appellee,  we  do  not  feel  warranted  in  hold- 
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IsK,  simply  because  tbe  numerical  weight  of 
the  evidence  1b  to  the  contrary,  that  their 
TOdlct  should  be  set  aside 
Judgment   affirmed. 


NORTONSVIIXEJ  COAL  CO.  t.  WHITED. 
(Ooort  of  Appeals  of  Kentucky.    Jan.  27,  1910.) 

1.  Hastes  ahd  Sebvant  (i  286*)— Injtjbibs— 

AcnOHS  —  JVBT   QTTESTIOH  —  FAII.UIIB  TO 

Wabr  Suvakt. 

In  a  ooal  miner's  action  for  injuries  by  the 
premature  explosion  of  blasts  plaintiff  was  Bet- 
ting off,  wbether  defendant  was  negligent  in  not 
warning  plaintiff  of  the  daneer  of  a  premature 
explosion  by  the  fuse  in  a  blast  not  lighted  be- 
coming ignited  from  sparks  from  the  blast  that 
went  off  keld  for  the  jury. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Serrant.  Cent.  Dig.  i  1014;   Dec.  Dig.  |  286.*] 

2.  AfFKAI,  AND   BBBOB  (i   1002*)— INJUBT  TO 

Skrvahi^-Sufiiciehct  of  OSvidence. 

In  a  coal  miner's  action  for  injuries  by  the 

STcmatnre  explosion  of  a  blast,  where  the  evi- 
ence  was  conflicting,  held,  that  a  verdict  for 
plaintiff  was  not  so  flagrantly  against  the  evi- 
oeoce  as  to  require  a  reversal, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §{  S93&-3937:    Dec.  Dig.  t 

Appeal  from  Circuit  Court,  Hopkins  Coun- 
ty. 

"Not  to  be  offlclally  reported." 

Action  by  J.  W.  Whlted  against  the  Nor- 
tonsTllle  Coal  Company.  BYom  a  judgment 
for  plaintiff,   defendant  appeals.     Affirmed. 

Belcher  &  Sparlcs,  for  appellant  Waddill 
4  Dempsey,  for  appellee. 

CARROLL,  J.  The  appellee  brought  thla 
action  against  the  appellant  company  to  re- 
cover damages  for  personal  injuries  sustain- 
ed in  its  mine  by  the  premature  explosion  of 
a  powder  blast  He  was  seriously  and  per- 
manently Injured,  and  the  Jury  assessed  the 
damages  In  his  favor  at  |1,750.  The  Judg- 
ment on  the  verdict  we  are  asked  to  reverse 
for  either  of  two  reasons:  First,  error  of  the 
trial  court  in  refusing  to  direct  the  Jury  to 
return  a  verdict  In  favor  of  the  company; 
and,  second,  because  the  verdict  is  flagrantly 
against  the  evidence.  No  other  errors  are 
complained  of.  Tlie  appellee  at  tbe  time  of 
hte  injury  was  about  62  years  old.  He  had 
been  working  In  the  mine  some  four  weeks, 
tmt  daring  this  time  bad  not  made  any  blasts 
or  observed  any  being  made  until  the  day  he 
was  injured,  but  he  had  often  seen  fuse  used 
la  blasting  rock  and  other  material.  The 
miner  whose  duty  it  was  to  set  off  the  blasts 
liad  gone  away,  and  the  mine  boss  came  to 
tbe  place  where  apx>ellee  was  loading  coal 
and  asked  him  to  do  the  shooting.  Appellee's 
rersion  of  the  affair  is,  in  substance,  that 
when  the  mine  boss  approached  blm,  and  re- 
qnnted  that  he  make  the  blasts,  he  told  him 
be  did  not  want  to  do  It  and  did  not  know 
anjthlng  about  the  use  of  fuse,  although  he 
was  famUlar  with  the  methods  of  using  what 


are  called  squibs;  that  the  mine  boss  show- 
ed him  how  to  fix  the  fuse  and  told  him 
there  was  no  danger  In  Its  use,  and  further 
Instructed  him  that,  as  several  blasts  were 
to  be  set  off  in  the  same  room  at  the  same 
time,  if  he  failed  to  light  the  fuse  for  all  the 
blasts  that  he  should  return  immediately  aft- 
er the  ones  lighted  had  gone  off  and  flre  the 
ones  that  he  had  failed  to  light,  before  the 
smoke  from  the  exploded  ones  had  settled 
down  In  the  mine. 

We  may  observe  here  that  It  was  shown 
that,  when  a  powder  blast  is  made,  the  smoke 
and  fumes  go  to  the  top  of  the  rooip  or  en- 
try In  which  the  blast  is  made,  and  In  a 
few  minutes  It  settles  down  on  the  bottom, 
and  when  it  does  so  settle  it  Is  not  safe  to 
come  In  contact  with  it  That  the  mine  boss 
did  not  tell  him  that  there  was  any  danger 
of  tbe  fuse  In  a  blast  not  lighted  becoming 
Ignited  from  sparks  from  the  blast  that  went 
off,  and  he  (appellee)  did  not  know  that  this 
occasionally  happened.  After  receiving  the 
instructions  from  tbe  boss,  be  went  to  the 
room  to  which  he  was  directed  to  go  and 
bored  nine  holes  at  the  places  indicated  by 
the  boss.  Six  of  these  holes  were  in  the 
face  of  the  room,  and  three  of  them  were  In 
the  side  of  it ;  all  being  close  together.  That 
after  the  holes  were  drilled,  he  prepared  them 
for  blasting  by  putting  powder  and  fuse  in 
the  usual  way  in  each  one  of  them,  and  then 
he  and  his  two  sons  lighted  the  fuse  in  seven 
of  the  blasts  and  retired  a  short  distance  to 
escape  the  danger  incident  to  the  explosion. 
That  when  the  seven  blasts  went  off,  he  at 
once  returned  to  light  the  two  that  had  not 
l>een  fired,  as  he  was  Instructed  to  do,  and 
when  he  went  back  one  of  the  blasts — the  fuse 
of  which  had  not  been  lighted — went  off,  and 
from  the  effects  of  the  explosion  he  received 
the  injuries  complained  of.  He  further  said 
that  before  making  the  blasts  he  went  to  the 
powder  house  to  get  the  blasting  material, 
but  there  were  no  squibs  there,  and  he  was 
told  to  take  the  fuse.  His  statement  that 
sparks  or  flre  from  a  blast  would  occasion- 
ally set  off  a  blast  that  had  been  prepared 
with  fuse  for  firing  close  to  it  was  corroborat- 
ed by  tbe  evidence  of  other  witnesses.  The 
testimony  for  appellee  also  conduced  to  show 
that  fuse  was  more  dangerous  than  squibs, 
as  squibs  could  not  be  ignited  by  other  blasts 
because  squibs  were  only  placed  in  the  holes 
at  the  time  they  were  lighted.  And  so.  If  he 
had  used  squibs  In  place  of  fuse,  and  had 
prepared  nine  blasts,  but  had  only  lighted 
seven  of  them  at  the  same  time,  there  could 
have  been  no  danger  of  either  of  the  other 
two  going  off  because  the  squibs  would  not 
have  been  in  them.  The  mine  boss  testified 
tliat  he  selected  appellee  to  make  the  blasts 
because  appellee  told  him  that  he  knew  how, 
and  denied  that  he  gave  him  instructions  of 
any  kind  or  character,  or  told  him  after  set- 
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ting  off  Bome  but  not  all  of  the  Masts  to  go 
at  once,  after  the  ones  he  had  lighted  explod- 
ed, and  fire  the  others.  The  testimony  for 
the  company  also  conduced  to  show  that  fuse 
was  safer  than  squibs,  that  they  had  both 
squibs  and  fuse  at  the  powder  house,  and  ap- 
pellee could  have  gotten  either  that  he  called 
for. 

From  this  outline  of  the  evidence,  it  will 
be  seen  that  It  was  conflicting  upon  every 
material  issue  in  the  casa  If  the  Jury  be- 
lieved the  evidence  of  appellee  and  his  wit- 
nesses— and  they  had  the  right  to  do  so— 
the  company  was  guilty  of  negligence  In  glv 
Ing  him  the  Instructions  he  was  following 
when  he  received  the  injury,  and  in  failing 
to  warn  him  after  notice  of  his  ignorance  of 
the  danger  of  a  premature  explosion.  This 
was  the  real  act  of  negligence  complained  of. 
It  is  ui>on  this  that  appellee  relied,  and  his 
own  and  the  other  evidence  in  his  behalf 
made  out  for  him  upon  this  issue  a  case  that 
entitled  him  to  go  to  the  Jury. 

A  person  of  ordinary  Intelligence,  as  appel- 
lee was,  might  understand  how  to  drill  boles 
and  charge  them  with  iwwder  and  fuse.  Are 
off  the  blasts,  and  that  It  would  be  danger- 
ous to  remain  close  to  the  blasts  when  they 
were  fired  off.  But  he  might  not  know  that 
there  was  any  probability  of  other  blasts  not 
lighted  being  discharged  by  sparks  of  fire 
from  the  ones  that  had  been  fired.  The  evi- 
dence is  conflicting,  but  in  probability  of 
truth  It  cannot  be  said  that  the  preponder- 
ance was  greatly  in  favor  of  either  one  side 
or  the  other.  At  any  rate,  the  verdict  is  not 
so  flagrantly  against  the  evidence  as  to  au- 
thorize us  to  interfere. 

Wherefore  the  Judgment  is  affirmed. 


THOMAS'  ADM'R  v.  MATSVILLE  ST.  RT. 

&  TRANSFER  CO. 
(Court  of  Appeals  of  Kentucky.    Jan.  26,  1910.) 

Judgment  ($  891*)  —  Satistaotion— Release 

OF  Joint  Tort-Feasob. 

Where  plaintiff  recovered  judgment  against 
two  joint  tort-feasors,  and  elected  to  collect  his 
judgment  against  one  of  them,  his  cause  of  ac- 
tion was  satisfied,  and  the  other  tort-feasor  was 
released  though  the  judgment  against  the  other 
was  larger  than  the  one  paid. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  i  1703 ;   Dec.  Dig.  {  891.*] 

Appeal  from  Circuit  Court,  Mason  County. 

"To  bo  officially  reported." 

Action  by  the  Maysville  Street  Railway  & 
Transfer  Company  against  Isaac  Thomas' 
Administrator.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Allan  D.  Cole  and  Thos.  R.  Phister,  for  ap- 
pellant. Worthington  &  Cochran,  for  appel- 
lee. 

HOBSON,  J.  The  Maysville  Street  Rail- 
way  &  Transfer  Company  operated  street 


cars  in  Maysville,  with  electricity,  which  was 
furnished  to  it  by  the  Maysville  Oas  Com- 
pany by  wires  connecting  its  dynamos  with 
the  wires  of  the  Street  Railway  Company. 
One  of  the  live  wires  of  the  Street  Railway 
Company,  while  thus  charged  with  a  high 
power  of  electricity.  Was  suffered  to  hang 
down  in  the  street,  and  Isaac  Thomas,  a 
negro  boy,  was  killed  by  it  An  action  was 
brought  by  his  administrator  to  recover  for 
his  death,  against  both  companies,  on  the 
ground  that  the  loss  of  his  life  was  due  to 
the  negligence  of  each.  On  the  trial  of  the 
case  the  circuit  court,  at  the  conclusion  of 
the  plaintiffs  evidence.  Instructed  the  Jury 
peremptorily  to  find  for  the  Gas  Company; 
and,  the  case  having  been  submitted  to  the 
jury  as  to  the  Street  Railway  Company, 
there  was  a  verdict  against  It  for  $5,500. 
Judgment  was  entered  accordingly.  The  ad- 
ministrator appealed  from  so  much  of  the 
judgment  as  dismissed  his  action  against  the 
Gas  Company;  and  on  the  appeal  It  was  de- 
termined by  this  court  that  the  peremptory 
instruction  should  not  have  been  given,  and 
the  Judgment  was  reversed.  See  Thomas' 
Adm'r  V.  Maysville  Gas  Co.,  108  Ky.  224,  56 
S.  W.  153,  53  li.  R.  A.  147.  The  Street  Car 
Company  prosecuted  an  appeal  from  the 
judgment  against  it,  and  on  this  appeal  the 
judgment  against  it  was  affirmed.  See  Mays- 
ville Street  Car  &  Transfer  Company  ▼. 
Thomas'  Adm'r,  60  S.  W.  1129,  22  Ky.  Law 
Rep.  1645.  On  the  return  of  the  ease  to  the 
circuit  court  after  Its  reversal  in  this  conrt 
as  to  the  Gas  Company,  it  was,  after  some 
further  preparation,  tried  again,  this  trial 
resulting  in  a  verdict  and  Judgment  against 
the  Gas  Company  tn  the  sum  of  $5,000.  The 
Gas  Company  appealed  to  this  court  with 
supersedeas,  and  the  Judgment  was  affirmed 
with  damages.  See  Maysville  Gas  Co.  v. 
Thomas'  Adm'r,  75  S.  W.  1129,  25  Ky.  Law 
Rep.  403.  After  the  Judgment  was  affirmed 
by  this  court  the  surety  In  the  su(«r8edea8 
bond  paid  it  off,  and,  as  he  was  allowed  to 
do  tmder  the  statute,  took  an  assignment  of 
the  judgment;  the  plaintiff  executing  to  bim 
the  following:  "A.  M.  J.  Cochran,  having 
this  day  paid  off  In  full  the  Judgment  of 
the  Mason  circuit  court,  rendered  on  the  19th 
day  of  June,  1902,  In  the  case  of  S.  P.  Per- 
rine,  Adm'r  of  Isaac  Thomas,  Deceased,  v. 
Maysville  Gas  Company,  which  Judgment, 
together  with  the  cost  in  the  Mason  circuit 
court  and  the  costs  In  the  Court  of  Appeals 
of  Kentucky,  and  Interest  and  damages, 
amount  to  the  sum  of  |6,067.52,  the  said 
Judgment  is  now  assigned,  transferred  and 
delivered  to  the  said  A.  M.  J.  Cochran,  who 
Is  the  surety  of  said  Maysville  Gas  Company 
on  the  supersedeas  bond  executed  by  it  on 
the  appeal  from  said  Judgment."  After  the 
plaintiff  had  thus  received  satisfaction  of 
his  Judgment  against  the  Oas  Company,  btt 
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took  ont  an  execution  on  tbe  Judgment  against 
tbe  Street  Railway  &  Transfer  Company,  and 
levied  the  execution  upon  certain  x>ersonal 
property  belonging  to  tbat  company.  It  then 
brought  this  suit,  setting  up  the  tacts  we 
hare  stated,  and  obtained  an  Injunction  en- 
joining him  from  proceeding  to  collect  tbe 
jadgmott  against  it  The  circuit  court  on 
floal  hearing  having  perpetuated  the  Injunc- 
tion, the  plaintiff  appeals. 

In  Black  on  Judgments,  i  782,  the  rule  on 
the  subject  is  thus  stated:  "The  plaintiff  can 
bare  but  one  satisfaction  for  a  Joint  wrong. 
Xai  therefore  if  he  recovers  a  Judgment 
against  one  of  the  Joint  tort-feasors,  and  ob- 
tains satisfaction,  that  operates  as  a  dis- 
charge of  the  others."  To  same  effect,  see 
note  Abb  t.  N.  P.  R.  R.  Oo.,  92  Am.  St  Rep. 
8S5;  Freeman  on  Judgments,  i  236;  17  Am.  & 
Eng.  Bncyc.  885;  23  Cyc.  1494.  The  rule 
as  above  quoted  was  recognized  by  this  court 
In  Sodousky  y.  McGee,  4  J.  J.  Marsh.  269; 
and  In  United  Society  of  Shakers  v.  Under- 
wood. 11  Bush,  265,  21  Am.  Rep.  214,  the 
conrt,  after  considering  at  length  the  author- 
ities on  the  subject,  said:  "It  thus  appears 
that  while  the  plaintiff  may  maintain  sepa- 
rate actions  and  recover  separate  Judgments 
against  Joint  trespassers,  and  may  elect  to 
take  the  largest  sum  assessed,  or  to  proceed 
against  the  solvent  defendant,  or,  in  case  no 
one  of  them  is  able  or  can  be  compelled  to 
pay  the  whole  Judgment  rendered  against 
him,  may  accept  part  satisfaction  from  one 
and  still  look  to  the  others  for  such  balance 
as  may  be  necessary  to  give  him  full  legal 
compensation  for  the  wrong  suffered,  yet  or- 
dinarily, when  he  lias  made  his  election,  he 
will  be  concluded  by  it  His  right  of  action 
against  the  other  co-trespassers  was  not  bar- 
red, nor  his  claim  against  them  extinguished, 
by  his  voluntary  action  in  the  premises,  but 
vhea  he  determined  to  enforce  the  first  judg- 
ment, and  did  make  It  productive,  he  elected 
to  accept  the  amount  assessed  as  damages 
as  fall  compensation  for  the  injury  of  which 
be  complains,  and  to  treat  said*  Judgment 
and  his  other  collateral  concurrent  remedies 
u  secnrltles  for  a  claim,  the  amount  of 
which  had  been  rendered  certain  by  Judicial 
action.  To  this  conclusion  it  may  be  object- 
ed that  the  wrongdoers  who  were  not  parties 
to  tbe  first  action  are  not  bound  by  the  as- 
sessment of  the  value  of  the  bonds  converted. 
This  is  true;  but  in  such  a  case  the  plain- 
tiff may,  if  he  choose,  decline  to  enforce  his 
first  Judgment  and  leave  the  question  of  the 
amount  to  which  he  is  entitled  an  open  one 
mtil  be  sues  and  recovers  against  all  who 
are  liable  to  him,  and  then  elect  which  Judg- 
ment be  will  enforce."  The  rule  thus  stated 
was  recognized  in  Louisville  &  Evansville 
Mail  Co.  V.  Barnes,  117  Ky.  870,  79  S.  W. 
262  (64  L  R.  A.  574,  111  Am.  St.  Rep.  273), 
where  the  conrt  said:  "It  Is  a  universal  rule 


of  law  that  Joint  tort-feasors  are  Jointly  and 
severally  liable  to  Hie  injured  party.  He 
may  sue  any  one  or  all,  at  bis  election;  but, 
yrh&a  he  once  receives  satisfaction  for  the  In- 
Jury  done  him  from  one  or  more  of  the  tort- 
feasors, he  is  barred  from  proceeding  against 
the  other  Joint  tort-feasors." 

When  the  plaintiff  collected  the  amount  of 
his  Judgment  against  the  Gas  Company  froqi 
the  surety  in  the  BUX)ersedeas  bond,  he  ac- 
cepted satisfaction  of  the  Judgment.  He  no 
longer  has  a  Judgment  against  the  Gas  Com- 
pany, for  the  benefit  of  it  has  been  assigned 
to  the  surety.  It  is  earnestly  maintained  for 
him  that  he  may  credit  the  amount  so  col- 
lected on  his  Judgment  against  the  Street 
Railway  &  Transfer  Company;  that  he  was 
entitled  to  collect  from  the  Street  Railway  & 
Transfer  Company  the  full  amount  of  the 
Judgment  against  it,  and  it  will  not  be  prej- 
udiced in  any  way  if  this  Judgment  is  credit- 
ed by  what  he  has  collected  from  the  Gas 
Company.  There  is  apparent  force  In  this, 
but  the  great  weight  of  authority  Is  other- 
wise, and  cogent  reasons  support  the  rule. 
The  plaintiff's  cause  of  action  was  merged  In 
his  Judgment.  When  his  Judgment  was  satis- 
fled  his  cause  of  action  was  at  an  end.  To 
allow  him  to  maintain  an  action  upon  a 
cause  of  action  which  is  satisfied  would  be 
an  anomaly.  He  had  his  election  whether 
he  would  collect  the  Judgment  against  the 
Gas  Company  or  the  Judgment  against  the 
Street  Railway  Company.  He  could  not  col- 
lect both.  He  made  his  election,  and  thus 
satisfied  his  cause  of  action.  If  the  plain- 
tiff has  a  Joint  cause  of  action  for  a  tort 
against  A.,  B.,  C,  and  D.,  and  obtains  a  Judg- 
ment against  A.,  which  he  collects,  to  allow 
him,  while  holding  this  money,  to  proceed 
against  B.,  C,  and  D.  in  the  hope  tbat  he 
might  obtain  a  larger  Judgment  against  one 
of  them,  and  thus  collect  the  excess,  when 
he  would  lose  nothing  if  his  recovery  was 
smaller,  would  be  to  extend  greatly  this  dasa 
of  litigation,  and  ignore  the  maxim  that  it 
is  to  the  interest  of  all  that  litigation  should 
end.  It  is  a  sound  rule  of  public  policy  that 
the  plaintiff  who  has  in  his  pocket  one  com- 
plete satisfaction  of  his  cause  of  action  shall 
not,  while  retaining  this,  litigate  the  cause 
of  action  further. 

We  attach  no  importance  to  the  fact  that 
the  instructions  given  by  the  court  on  the 
trial  of  the  case  against  the  Street  Railway 
Company  were  different  from  those  given  on 
the  trial  of  the  case  against  the  Gas  Com- 
pany. On  the  first  trial  the  court  did  not 
give  an  instruction  allowing  punitive  daip- 
ages;  on  the  second  trial  he  did  give  such 
an  instruction,  but  notwithstanding  this,  on 
the  second  trial  the  verdict  was  for  $500 
lees  than  the  first  The  cause  of  action  was 
the  same  on  both  trials. 

Judgment  affirmed. 
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LOVELACE  V.  LOVELACE  et  ai 
(Court  o{  Appeals  of  Kentncky.    Jan.  25,  1910.) 

1.  BiUA  AWD  Notes  (i  94*)— Coksidebatiqn— 
Antecedent  Debt. 

An  antecedent  debt  due  the  payee  was  a 
fooA  consideration  for  tlie  execution  of  a  prom- 
issory note  for  tiie  amount  of  tlie  debt. 

[E}d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {f  166-212 ;  Dec.  Dig.  i  94.*] 

2.  PBINCIPAL  and  SUBETY  (§  95*)— DiSCHABOE 
or  SUBETIKS— PXTBPOSE  OF  BXECUTINQ  OB- 
UQATION — CBEDITOB'S  KNOWLEDGE. 

If  the  holder  of  a  note  did  not  know  of 
misrepresentations  by  the  maker  to  sureties 
thereon  as  to  the  purpose  of  executing  it  and 
took  It  in  good  faith  in  payment  of  an  antecedent 
debt  when  the  maker  represented  to  the  sure- 
ties that  it  was  given  for  another  pari»ose,  the 
mreties  would  be  bound. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  {  144%;   Dec  Dig.  §  95.*] 

Appeal  from  Circuit  Court,  Wayne  County. 

"To  be  offldally  reported." 

Action  by  F.  F.  Lovelace  against  C.  B. 
Lovelace  and  others.  From  a  judgment  for 
part  of  defendants,  plaintiff  appealed.  Re- 
versed. 

Kennedy  &  Kennedy  and  W.  R.  Cress,  for 
appellant  Duncan  &  Bell  and  Walter  N. 
Ellppln,  for  appellees. 

BARKER,  J.  The  appellant,  P.  F.  Love- 
lace, was  the  owner  and  holder  of  an  over- 
due promissory  note  for  $616.10,  of  which 
bis  brother,  O.  B.  Lovelace,  was  the  maker, 
and  the  appellees  Donloule  and  C.  W.  Hurt 
were  sureties.  The  note  not  being  paid,  this 
action  was  Instituted  against  the  maker  and 
sureties  to  recover  a  judgment  for  the 
amount  due.  The  maker,  C.  B.  Lovelace,  al- 
lowed judgment  to  go  by  default.  The  sure- 
ties filed  separate  answers,  alleging  a  fraud- 
ulent conspiracy  between  C.  B.  Lovelace  and 
his  brother,  F.  F.  Lovelace,  by  which  to  In- 
duce them  to  become  sureties  on  the  note  In 
question,  In  order  to  pay  off  an  antecedent 
Indebtedness  due  to  F.  F.  Lovelace  by  C.  B. 
Lovelace,  who  was  insolvent.  The  fraud  con- 
sisted In  O.  B.  Lovelace  making  false  state- 
ments to  the  sureties  that  he  desired  them 
to  sign  the  note  for  purposes  other  than 
the  payment  of  an  antecedent  debt  One  of 
the  sureties,  Donloule,  claims  It  was  repre- 
sented that  the  maker  of  the  note  desired 
to  raise  funds  to  enable  him  to  stock  and 
equip  a  livery  stable  In  the  town  of  Albany, 
Clinton  county,  Ky.  To  the  other,  C.  W. 
Hurt  It  Is  alleged  that  the  maker  represent- 
ed that  he  desired  to  raise  money  to  make 
the  last  payment  upon  a  farm  he  had  pur- 
<4ia8ed.  Both  parties  allege  that  they  would 
not  have  become  sureties  for  0.  B.  Lovelace 
in  order  to  enable  him  to  pay  an  antecedent 
debt  to  bis  brother.  The  plaintiff  dented  all 
the  material  allegations  of  the  answers,  and  a 
trial  resulted  In  a  judgment  In  favor  of  the 
sureties. 


As  to  the  question  of  the  evidence  addnoeA 
upon  the  trial,  it  may  be  dismissed  by  saying; 
that  there  was  testimony  tending  to  estab- 
lish both  sides  of  the  issues  betweoi  the  par- 
ties litigant;  and  this  brings  us  to  the  ques- 
tion of  the  correctness  of  the  legal  principles 
laid  down  by  the  trial  judge  in  the  Instnic- 
tlons  given  to  the  jury. 

Instruction  No.  1,  given  by  the  court  ia  as 
follows:  "You  will  find  for  the  plaintiff,  F. 
F.  Lovdace,  in  this  case,  unless  yon  shall 
believe  from  the  evidence  that  the  note  sued 
on  was  a  pre-exlating  debt  due  from  O.  B. 
Lovelace  to  the  plaintiff,  F.  F.  Lovelace,  and 
further  believe  from  the  evidence  that  at  the 
time  the  defendants,  Hurt  and  Donloule, 
signed  said  note  as  sureties,  that  they  had 
been  made  to  believe  by  C.  B.  Lovelace,  and 
did  believe,  that  said  note  was  being  made 
for  the  purpose  of  raising  funds  for  the  bene- 
fit of  C.  B.  Lovelace  for  other  purposes,  and 
tf  you  believe  the  latter  state  of  case  you 
will  find  for  them  or  either  of  them,  although 
you  may  further  believe  from  the  evidence 
that  F.  F.  Lovelace  was  ignorant  of  the  rep- 
resentations made  to  said  defendants  by  C. 

B.  Lovelace." 

This  instruction  does  not  correctly  state 
the  law  governing  the  issues  between  the  par- 
ties to  this  litigation.  The  paymoit  of  the 
antecedent  debt  was  a  good  consideration  for 
a  new  note,  and  although  C.  B.  Lovelace  may 
have  made  false  and  fraudulent  statements  to 
the  sureties  in  order  to  obtain  their  signa- 
tures, If  F.  F.  Lovelace,  the  holder,  was  Ig- 
norant of  this  wrongdoing,  and  took  the  note 
In  good  faith  as  a  payment  for  the  ante- 
cedent debt,  then  the  sureties  are  liable  to 
him,  notwithstanding  the  false  statements  of 

C.  B.  Lovelace.  If,  however,  P.  F.  Lovelace 
had  notice  of  the  false  statements  alleged 
to  have  been  made  by  C.  B.  Lovelace,  then 
the  diversion  of  the  note  from  the  purpose 
for  which  the  signatures  of  the  sureties 
were  obtained  releases  them  from  liability. 
Brandt,  In  his  work  on  Suretyship  and  Guar- 
anty ([3d  "Ed.]  vol.  1,  i  130),  correctly  states 
the  rule  governing  the  question  at  bar: 
"When  a  surety  signs  a  negotiable  note  with 
the  principal  for  a  particular  purpose,  and 
It  Is  diverted  from  that  purpose  by  the  prin- 
cipal, and  the  party  taking  It  has  then  knowl- 
edge of  facts  sufficient  to  charge  him  with 
notice  of  such  diversion,  the  surety  is  not 
bound.  But  if  the  party  taking  the  note 
has  no  such  notice,  express  or  implied,  and 
takes  the  note  In  good  faith  and  for  value, 
the  surety  will  be  bound  to  him  notwith- 
standing such  diversion."  Nothing  in  the 
cases  cited  by  appellees  militates  against  the 
doctrine  here  announced.  On  the  contrary, 
all  the  cases  expressly  recognize  the  rule 
that  the  holder  of  the  note  must  have  actual 
or  Implied  notice  of  the  diversion  in  order 
that  the  sureties  may  be  released.    In  Rus- 
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•dl  V.  Ballard,  16  B.  Mon.  201,  63  Am.  Dec. 
528,  ao  mnch  relied  on  by  appellees,  It  was 
■aid:  "If  a  note  be  purchased  by  a  party, 
vlth  notice  tbat  one  of  tbe  obligors  is  a 
surety  merely,  and  that  the  sale  and  pur- 
chase will  defeat  the  purpose  for  which  it 
was  executed  by  him,  or  will  violate  any  un- 
dentandlng  or  agreement  between  him  and 
his  principal,  then  the  purchaser  will  be 
affected  by  sudi  notice,  and  cannot  hold  the 
toiety  liable  on  the  note,  or  compel  him  to 
pay  it"  In  that  case  it  was  held  that  the 
fact  that  the  note  was  made  payable  to  a 
bank  put  the  purchaser,  Rudsell,  on  notice 
tbat  It  was  executed  for  a  purpose  other  than 
paying  an  antecedent  debt  to  him;  but  in 
none  of  the  cases  cited  by  appellees  is  the 
principle  laid  down  that  a  surety  will  be  re- 
leaaed  because  of  a  diversion  of  a  note  from 
the  puipoee  for  which  it  was  executed,  un- 
less the  holder  had  actual  or  implied  notice 
of  the  agreement  or  understanding  between 
the  maker  and  his  sureties.  In  the  Instant 
case,  the  note  was  on  Its  face  payable  to 
the  order  of  F.  F.  Lovelace,  and  appeared 
perfectly  regular.  There  was  nothing  to 
warn  him  of  a  diversion  or  any  other  wrong 
done  the  sureties  by  bis  taking  the  note  In 
payment  of  his  debt. 

As  the  court  in  the  case  at  bar  instructed 
the  Jury  to  find  for  the  sureties  if  there 
was  a  wrongful  diversion,  although  the  hold- 
er may  not  have  had  notice  of  it,  the  Judg- 
ment must  be  reversed;  and  it  is  so  ordered. 


WILLIAMS  et  al.  v.  BOLLING. 
(Conrt  of  Appeals  of  Kentncky.    Jan.  20,  19ia) 

L  APPBAI.  AWD  EBBOS  ({   1000*)— FiSDIWQB— 
COKCLCSIVEITESS. 

The  Supreme  Conrt  will  not  disturb  the 
dtanoeUor's  finding  upon,  evidence  so  conflicting 
u  to  leave  tiie  mind  in  doubt. 

(Bl  Note. — For  other  cases,  see  Appeal  and 
Enor,  Cent  Dig.  H  3970-3978;    Dec.  Dig.  i 

i  Appbai  and  Ebbob  (J  1009*)— Findings— 

COSCLCSIVERESS. 

The  Supreme  Court  will  not  reverse  the 
panoeUor'i  finding  baaed  in  part  upon  facts  not 
IB  the  record. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
tow  Cent  Dig.  If  3970-5978;    Dec.  Dig.  i 

Appeal  from  Circuit  Court,  Ohio  County. 

"Not  to  be  officially  reported." 

Action  for  partnership  accounting  between 
K.  V.  Williams  and  another  and  J.  B.  Bol- 
Uog.  From  a  Judgment  allowing  certain 
credits  and  making  certain  charges,  parties 
lr>t  named  appeal.    Affirmed. 

Heavrin  &  Woodward,  for  appellants. 

CUT,  C.  Appdlee,  J.  B.  Boiling,  prior  to 
tte  12th  day  of  Jnne,  1908,  was  engaged 
«i  his  own  account  in  the  business  of  manu- 
tictnrlng  patent  medicine.  Desiring  more 
upltal  for  the  purpose  of  manufacturing  the 


medicine  and  placing  it  properly  before  the 
public,  he  entered  Into  negotiations  with  ap- 
lants,  K.  y.  Williams  and  E.  P.  Taylor.  In 
June,  1908,  articles  of  partnership  were  en- 
tered into  between  appellants  and  appellee, 
by  the  terms  of  which  K.  V.  Williams  agreed 
to  put  into  the  business  sufficient  capital 
therefor,  and  to  take  the  notes  of  B.  P.  Tay- 
lor and  J.  B.  Boiling  each  for  one-third  of 
the  amount  so  advanced;  said  notes  to  be 
secured  by  a  lien  on  their  respective  interests 
In  the  business.  The  articles  further  pro- 
vided that  the  formulas  of  making  the  medi- 
cine should  be  the  exclusive  property  of  the 
partnership.  The  partnership  then  made  a 
written  contract  with  appellee.  Boiling,  to 
make,  advertise,  and  sell  the  medicine.  For 
such  services  he  was  to  receive  $40  per 
month  and  expenses.  As  to  this  contract 
there  is  no  dispute.  As  to  the  second  year, 
appellants  contend  that  the  contract  with 
appellee  was  that  the  latter  should  have  one- 
half  of  the  gross  sales.  Appellee  contends 
that  he  was  to  have  one-half  of  the  proceeds 
of  the  gross  sales  and  his  expenses  should 
come  out  of  the  other  half,  while  the  re- 
mainder should  be  turned  over  to  the  com- 
pany. For  the  third  year,  it  is  the  conten- 
tion of  appellants  that  appellee  was  to  have 
one-half  of  the  proceeds  of  the  gross  sales 
as  his  compensation.  The  testimony  for  ap- 
pellee is  to  the  effect  that  he  was  to  have 
|50  per  month  and  expenses. 

The  evidence  heard  by  the  commissioner 
to  whom  the  case  was  referred  shows  that 
appellant  Williams  paid  into  the  partnership 
the  sum  of  $742.35  and  drew  out  $188.66, 
leaving  a  balance  due  him  of  $553.69.  The 
court  held  that  there  was  due  appellee  the 
sum  of  $480  as  salary  for  the  first  year;  for 
the  second  year  commissions  of  $242  and  ex- 
penses of  $331.82;  for  the  third  year  com- 
missions of  $339.12  and  expenses  of  $522.12. 
At  the  same  time  he  found  that  appellee 
should  be  charged  with  the  sales  for  the 
second  and  third  years,  amounting  to  $1,- 
224.06,  also  with  $110  drawn  by  his  wife 
from  the  partnership  property;  leaving  a 
balance  of  $611.01  due  Boiling.  By  adding 
the  $611.01  due  Boiling  to  the  $553.69  due 
Williams,  the  court  found  tbat  the  partner- 
ship was  indebted  in  the  sum  of  $1,164.70. 
Of  this  sum  each  partner  was  to  bear  one- 
third,  or  $388.23.  After  giving  credit  for  cer- 
tain other  items,  the  court  found  that  the 
partnership  was  Indebted  to  appellee.  Boiling, 
in  the  sum  of  $249.18,  and  to  appellant  Wil- 
liams in  the  sum  of  $189.15.  He  found  these 
stuns  to  be  due  by  Taylor,  who  had  not  put 
anything  Into  the  firm.  The  Judgment  di- 
rected that  the  formulas  be  sold  and  the  pro- 
ceeds applied  to  the  payment  of  the  costs 
of  the  action  and  then  to  the  claims  of  Wil- 
liams and  Boiling;  the  balance,  if  any,  to 
be  paid  by  Taylor.  From  this  Judgment 
Williams  and  Taylor  have  appealed. 


•For  ethw  caaw  iM 
1248.W.-a6 
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Appellants  contend  that  the  court  erred  in 
crediting  appellee,  Boiling,  with  $480  In  sal- 
ary; also,  In  finding  anything  due  appellee 
for  the  second  year's  work.  It  is  further  In- 
sisted that  appellee's  evidence  shows  that 
for  the  third  year  bis  sales  amounted  to  $1,- 
120.50,  and  that  the  settlement  should  be 
made  upon  this  basis,  even  if  the  contract 
was  as  determined  by  the  court 

Ui)on  the  question  of  what  the  contract  was 
for  the  second  and  third  years,  the  proof  is 
conflicting  and  such  as  to  leave  the  mind  in 
doubt,  and  we  shall  not,  therefore,  disturb 
the  finding  of  the  chancellor. 

As  to  the  finding  on  the  facts,  we  find  that 
the  witnesses  in  the  case  filed  various  ex- 
hibits containing  calculations,  statements 
from  books,  etc.  None  of  these  exhibits  are 
in  the  record  before  us.  It  is  true  that  the 
testimony  before  us  tends  somewhat  to  sus- 
tain the  contention  of  appellants,  but  the 
various  items  referred  to  in  the  exhibits  are 
not  testified  to  In  the  depositions  by  the  wit- 
nesses who  filed  the  exhibits.  The  deposi- 
tions, therefore,  are  not  complete,  and  a 
Judgment  based  upon  them  would  be  mere 
guesswork.  While  It  Is  true  that  there  is 
evidence  of  certain  settlements  made  during 
the  first  year,  the  exact  character  of  these 
settlements  and  what  was  included  In  them 
does  not  satisfactorily  appear.  We  will  not 
reverse  the  chancellor  upon  his  finding  of 
facts  where  the  facts  before  him  are  not 
before  us. 

For  the  reasons  given,  the  Judgment  is 
afilrmed. 


CITIZENS'   LIFE  INS.   CO.   v.  RILEY. 

(Court  of  Appeals  of  Kentucky.    Jan.  26, 1010.) 

INSUBANCE  (§  248*)— Repudiation  of  Policy 
—Payment  of  Subsequent  Pbemiums— Ef- 
fect. 

A  life  policy  provided  that,  if  any  premium 
note  should  not  be  i>aid  when  due,  the  policy 
should  be  void  without  notice  or  action  of  the 
company.  Insured  gave  bis  note  for  one-half  of 
the  ^rst  premium,  and  declined  to  pay  it,  and 
in  a  Buit  thereon  claimed  that  it  had  been  pro- 
cured by  fraud,  and  recovered  judgment  for  all 
that  bad  not  been  earned  bg  his  insurance  prior 
to  repudiating  the  contract.  The  insurer  by 
mistake  continued  the  policy  on  its  books,  and 
'Sent  insured  a  formal  notice  indicating  the  date 
on  which  the  next  premium  would  be  due,  he 
at  that  time  lying  dangerously  wounded  from 
a  gun  shot,  and  he  sent  a  check  for  the  second 

Eremlum,  which  the  Insurer  received  on  the  day 
e  died.     Held,  that  the  Insurer  was  not  liable 
on^the  policy. 

[Ekl.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  S34r-536;    Dec.  Dig.  g  248.*] 

Appeal  from  Circuit  Court,  Perry  County. 

"Not  to  be  offlclally  reported." 

Action  by  Rebecca  Riley  against  the  Citi- 
zens' Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded  for  new  trial. 


Helm  Bruce,  E.  B.  Hogg,  P.  T.  Wheeler, 
and  F.  J.  Eversole,  for  appellant  Bailey  P. 
Wooton,  Jesse  Morgan,  Eversole  &  Eversole, 
Greene,  Van  Winkle  &  Schoolfield,  and  Jobn 
C.  Eversole,  for  appellee. 

O'REAR,  J.  This  Is  the  second  appeal  of 
this  case.  The  opinion  on  the  first  appeal  is 
reported  In  113  S.  W.  439  (Citizens'  Life  Ids. 
Co.  V.  RUey).  The  Judgment  appealed  from 
first  was  one  on  demurrer  adjudging  the  com- 
pany's answer  insufilclent.  That  judgment 
was  reversed  because  we  concluded  that  the 
answer  presented  a  defense  to  the  merits  of 
the  suit  The  suit  Is  upon  a  contract  of  life 
insurance.  The  policy,  or  contract  contains 
this  provision:  "If  any  note  or  other  obliga- 
tion given  for  the  first  year's  premium  or 
any  part  thereof  on  this  policy  shall  not  be 
paid  when  due,  this  policy  shall  be  null  and 
void,  without  any  notice  or  action  of  the 
company,  notwithstanding  any  receipt  which 
may  have  been  given  for  such  premium." 
The  insured  paid  the  agent  of  the  company 
who  negotiated  the  transaction  $66.50  in  cash 
and  executed  his  note  for  $66.50,  the  remain- 
der of  the  first  year's  premium.  The  agent 
got  40  per  cent  of  the  first  premium  as  a 
commission.  In  July  after  the  contract  was 
made  (In  April)  the  agent  settled  with  the 
company,  therein  accounting  for  and  paying 
to  the  company  the  60  per  cent,  of  the  first 
premium  which  was  due  It  In  October  fol- 
lowing, the  Insured  declining  to  pay  the  note 
to  the  agent  suit  was  brought  on  the  note  in 
the  agent's  name.  The  Insured  defended  on 
the  ground  that  the  note  fiad  been  procured 
of  him  by  the  fraud  and  misrepresentation 
of  the  agent  In  selling  him  the  policy  of  In- 
surance now  in  suit  A  counterclaim  was 
also  Interposed  to  recover  from  the  agent  the 
cash  payment  of  $66.50  which  had  been  made 
to  him.  The  result  of  the  trial  was  a  verdict 
and  Judgment  for  the  Insured,  sustaining  his 
defense  to  the  note  as  well  as  his  counter- 
claim. Upon  this  state  of  evidence  In  this 
suit,  the  circuit  court  Instructed  the  Jury  to 
find  for  the  plaintiff,  the  beneficiary  In  the 
policy.  We  think  that  was  error.  There' 
should  have  been  an  instruction,  instead,  to 
find  for  the  defendant  the  Insurance  com- 
pany. The  issue  being  tried  was  not  wheth- 
er the  agent  Webb,  had  paid  the  first  premi- 
um to  the  company,  but  whether  the  Insured, 
Riley,  had  paid  the  first  premium.  He  had 
not.  Of  that  which  he  did  pay  he  recovered 
back  all  that  had  not  been  earned  by  his  pro- 
tection before  he  repudiated  the  contract  and 
had  his  note  canceled  for  the  remainder. 
The  fact  that  the  company  under  some  mis- 
take of  Its  own  continued  the  policy  on  Its 
books  as  In  force  gave  the  insured  no  benefit 
He  had  not  done  the  first  thing  necessary  to 
give  him  standing  as  a  policy  holder.  His 
situation  was  not  different  from  that  of  4»e 
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wbo  bad  never  had  a  policy  Issned  to  htm 
b?  the  compaoy.  Wben  the  time  rolled 
•rooud  for  the  payment  of  tbe  next  premium 
<m  the  iMlicy  becaose  the  books  of  the  com- 
pany showed  that  the  first  premium  had  been 
settled  In  full,  the  cnstomary  formal  notice 
was  sent  to  Riley  indicating  the  date  the 
next  premium  would  be  due.  At  that  time 
Riley  had  been  shot,  and  was  lying  danger- 
ously wounded.  The  company  knew  nothing 
of  his  condition.  Upon  the  receipt  of  the  no- 
tice Riley  sent  the  company  a  check  for  the 
second  premium,  which  it  received  on  the 
day  he  died  from  the  eftects  of  bis  wound. 
This  last  transaction.  If  not  a  legal  fraud, 
was  at  least  the  result  of  a  mistake  on  the 
part  of  the  company  as  to  the  statns  of  tbe 
insured.  Nor  was  the  insured  misled  by  it 
He  could  not  acquire  the  relation  of  policy 
bolder  to  the  company  upon  the  mistake  alone 
of  tbe  latter.  Nor  was  he  legally  concerned 
with  the  fact  that  the  agent,  Webb,  and  the 
company,  had  settled  on  an  erroneous  basis, 
by  which  he  was  given  a  false  status  on  the 
books  of  the  company.  His  right  must  rest 
primarily  on  bis  having  complied  with  the 
contract  by  paying  his  premium,  failing 
which  he  has  no  right  as  against  the  compa- 
ny. If  Webb  had  paid  the  premium  for  Ri- 
ley, or  even  if  Riley  had  not  repudiated 
Webb's  act  In  the  matter,  a  different  case 
would  be  presented.  Southern  Mutual  Life 
Ins.  Ca  V.  Best,  8  Ky.  Law  Rep.  635. 

Judgment  reversed,  and  remanded  for  a 
new  trial. 


PHCENIX  INS.  CO.  OF  HARTFORD  ▼, 

FLOWERS. 

(Conrt  of  Appeals  of  Kentucky.    Jan.  26,  1910.) 

L  Appeal  and   Ebbob  d   1086*)— Habklkss 

Ebbob— Defect  op  Pabtiks. 

Where  persons  had  conveyed  insured  prop- 
«rty  long  before  it  was  bumea,  and  had  no  in- 
terest tlierein  at  the  time  of  lossj  so  that  they 
conid  not  sue  on  the  ix>Iicy,  failure  to  make 
tbem  parties  to  an  action  on  the  policy  by  the 
truuferee  of  the  property  who  claimed  an  as- 
sinment  of  the  policy  was  not  prejadicial  to  de- 
fendant, and  not  ground  for  reversal  under  Civ. 
Code  Prac.  |  134,  providing  that  a  judgment 
•liall  not  be  reversed  for  a  defect  which  does 
Bot  affect  the  snbetantial  rights  of  the  adverse 
party. 

[El  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4069-1071;    Dec  Dig.   | 

Z  Inbubahci:  (S  629*)— Action  ow  Poliot— 
Pleading — Naxe  op  Insureb'b  Agent. 
An  insnrance  company  is  ordinarily  per- 
raoed  to  Imow  its  own  agent  and.  if  it  should 
be  inrpiised  in  an  action  on  a  policy  by  proof 
Rladve  thereto,  a  continuance  may  be  had, 
•0  that  it  was  not  error  to  refuse  to  require 
plaintiff  to  state  in  his  petition  the  name  of  tiie 
Mnt  with  whom  he  contracted. 

[Ed.  Note. — For  other  cases,  see  Insnrance, 
Cent  Dig.  i  1575;  Dec  Dig.  S  629.*] 

3.  I5ST7BANCK    (|    623*)— ACTIONS— WAIVEB    01 

Pbotision  pob  TruE  op  Suing. 
Where  an  insurer  with  prompt  notice  of 
hM  denies  ail  liability,  he  cannot  complain  that 


insured  did  not  observe  the  provision  requiring 
him  to  wait  60  days  after  proof  of  loss  before; 
suing. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1551 ;  Dec  Dig.  S  623.»] 

Appeal  from  Circuit  Court,  Barren  County. 

"Not  to  be  ofBcially  reported." 

Action  l>y  W.  T.  Flowers  against  the  Phoen- 
ix Insurance  Company  of  Hartford.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Harlin  &  White,  for  .  appellant  Baird, 
Richardson  &  Summers,  for  appellee. 

.  HOBSON,  J.  W.  T.  Flowers  in  July,  1907, 
bought  from  the  heirs  of  Robert  Meyers  a 
house  and  lot  in  Glasgow,  Ky. ;  the  vendors 
representing  to  Flowers  that  they  had  $500 
Insurance  on  the  bouse  in  the  Phoenix  Insur- 
ance Company.  He  bought  the  insurance, 
and  they  agreed  to  transfer  it  to  him.  The 
agent  of  the  company  at  Glasgow  wbo  had 
authority  to  issue  policies  of  Insurance  was 
notified  of  this  and  agreed  to  tbe  transfer. 
The  record  on  the  books  of  the  agent  is  as 
follows:  "No.  of  removal  receipt  D1356; 
Name  of  assured,  Heirs  of  Robt  Meyers; 
Term  of  risk,  one  year;  Commencement  of 
risk,  1907,  Vit!  Expiration  of  risk,  1902».  ■ 
'/sT ;  Class  of  building,  D ;  Occupatloiril^eU- 
ing ;  Amount  Insurance,  five  hundred  dollars ; 
Rate,  one.  Transferred  to  W.  T.  Flowers, 
purchaser,  »/ji/ot.  Premium,  $5.00."  Aft- 
er Flowers  bad  paid  for  the  property  be  did 
not  get  the  policy,  and  what  became  of  it 
does  not  appear.  He  afterwards  took  out 
$1,000  more  of  Insnrance  on  the  property  iq 
another  company,  and  after  this  the  house 
burned.  The  second  company  paid  the  $1,- 
000  called  for  by  this  policy ;  but  the  Phoenix 
Insurance  Company  declined  to  pay,  and  this 
suit  was  brought  The  circuit  court  to  whom 
the  case  was  submitted  without  a  Jury  made 
the  following  special  findings  of  fact:  "The 
defendant  demanding  a  separation  of  the 
law  and  the  facts,  the  court  finds  from  the 
evidence  the  facts  to  be  that  the  plalntltTs 
agent  represented  and  stated  to  plaintift  and 
otherwise  induced  him  to  believe  that  the 
defendant  had  issued  and  delivered  to  the 
Meyers  heirs  a  policy  for  $500  on  tbe  prop- 
erty, and  agreed  to  transfer  tbe  same  to 
plaintiff  if  he  purchased  said  property ;  that 
plaintiff  did  purchase  said  propecty  and  x>aid 
for  it  the  sum  of  $2,500,  and  the  defendant's 
agent  afterward  by  conduct,  acts,  and  dec- 
laration induced  plaintiff  to  believe  said  i>ol- 
Icy  had  been  transferred  to  him,  and  tbe  said 
policy  was  issued  to  tbe  said  Meyers  heirs 
and  transferred  to  the  plaintiff  on  tbe  de- 
fendant's general  agent's  l>ookB  by  said  gen- 
eral agent  at  Glasgow,  Ky. ;  that,  after  this, 
the  defendant's  agent  held  iK>S8es8lon  of  said 
policy  and  solicited  plaintiff  to  take  out  ad- 
ditional Insnrance  on  said  property,  and  the 
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plaintiff  did  wltb  the  consent  of  defendant's 
agent  take  other  and  additional  Insurance  on 
said  property  in  another  company  with  an- 
other agency  for  $1,000;  that  the  defend- 
ant's agent  knew  this  fact  and  consented 
to  It,  or  otherwise  by  his  acts  and  conduct 
led  the  plaintiff  to  believe,  and  that  plain- 
tiff did  In  good  faith  believe,  that  defendant 
had  consented  for  him  to  take  out  addition- 
al Insurance  for  |1,000  on  said  property ;  that 
defendant's  agent  consented  for  said  prop- 
erty to  be  vacated,  and  to  remain  vacated 
for  30  days,  and  that  said  property  was  de- 
stroyed by  Are  without  any  fault  on  the  part 
of  the  plaintiff  within  said  30  days ;  that  3. 
W.  Jones  was  general  agent  for  defendant, 
and  V.  B.  Jones  was  also  an  agent  for  de- 
fendant and  acted  as  such,  and  the  defend- 
ant held  V.  R.  Jones  out  as  its  solicitor  and 
agent,  and  permitted  him  to  act  as  such  and 
to  conduct  its  business,  and  that  he  was  con- 
ducting its  business  as  its  agent,  together 
with  J.  W.  Jones,  and  if  there  was  any  lim- 
itation as  to  his  authority  the  plaintiff  and 
the  public  had  no  notice  thereof,  and  the 
court  finds  from  the  evidence  that  the  plain, 
tiff's  pi'operty  at  the  time  of  the  said  flre  was 
covered  by  defendant's  policy,  originally  is- 
sued to  the  Meyers  heirs,  and  was  worth 
much  more  than  $1,500  at  the  time  of  said 
flre,  and  that  the  defendant's  agent  resided 
in  the  vicinity  thereof  and  had  knowledge 
thereof,  and  the  plaintiff  could  and  would 
have  obtained  other  Insurance  for  more  than 
$1,000  on  said  property,  except  he  was  in- 
duced to  believe  and  did  in  good  faith  be- 
lieve from  the  acts,  conduct,  and  declara- 
tions of  the  defendant's  agent  that  defend- 
ant's policy  for  |500  was  in  force  for  bis  ben- 
efit, and  binding  on  the  defendant  The 
court  finds  that  it  was  not  necessary  under 
the  circumstance  shown  In  this  case  for  plain- 
tiff to  furnish  proof  of  loss  to  the  defendant 
under  said  policy,  but  that  if  it  was  neces- 
sary, the  defendant's  conduct  was  a  waiver 
thereof  before  suit,  and  this  action  was  not 
prematurely  filed.  The  court  finds  from  the 
evidence  that  at  the  time  the  defendant's 
agent  did  so  the  plaintiff  had  no  knowledge 
of  the  provisions  of  the  defendant's  ixillcy 
and  the  defendant's  agent  had  full  knowledge 
thereof,  but  did  not  disclose  same  to  plain- 
tiff, and,  the  policy  being  lost,  the  court  can- 
not say  from  the  evidence  that  said  policy 
did  or  did  not  have  written  thereon  the  priv- 
ilege to  plaintiff  to  take  other  and  concurrent 
insurance."  On  these  facts  the  circuit  court 
entered  Judgment  in  favor  of  the  plaintiff 
for  the  amount  of  the  policy,  and  the  defend- 
ant appeals. 

It  is  insisted  for  appellant  that  the  cir- 
cuit court  erred  in  overruling  Its  special  de- 
murrer to  the  petition  for  want  of  proper 
parties  plaintiff  and  defendant.  This  objec- 
tion la  made  because  the  Meyers  heirs  were 


not  parties  to  the  suit,  and  it  is  Insisted  Utat, 
as  they  had  not  In  writing  assigned  the  poI< 
icy  to  the  plaintiff,  he  oonld  not  maintain  an 
action  thereon  without  joining  them  with  him. 
The  circuit  court  o>vemiled  the  demurrer  up- 
on the  ground  that  the  defendant  had  trans- 
ferred the  insurance  to  the  plaintiff  on  its 
books,  and  had  assured  him  that  he  had  the 
insurance,  thus,  in  effect,  making  a  contract 
with  him  to  insure  the  property.  The  de- 
fendant had  thus  prevented  him  from  taking 
out  other  insurance,  and  he  had  relied  upon 
its  representations  as  to  this  Insurance  being 
valid  in  his  behalf.  Whether  the  circuit  court 
was  right  in  this  matter  or  not  we  need  not 
determine.  The  defendant  was  certainly  not 
prejudiced  by  it  The  Meyers  heirs  had  sold 
and  conveyed  the  property  long  before  the 
flre.  They  had  no  interest  in  the  property 
at  the  time  of  the  fire.  They  could  maintain 
no  action  upon  the  policy,  and  the  bringing 
of  them  before  the  court  could  not  have  help- 
ed the  defendant  in  any  way.  Section  131 
of  the  Civil  Code  of  Practice  provides  that 
a  Judgment  shall  not  be  reversed  for  any  de- 
fect in  the  proceedings  which  does  not  affect 
the  substantial  rights  of  the  adverse  part.r. 
The  matter  complained  of  here  clearly  falls 
within  this  provision. 

The  court  did  not  err  in  refusing  to  require 
the  plaintiff  to  state  in  his  petition  the  name 
of  the  defendant's  agent  The  defendant  or- 
dinarily is  presumed  to  know  its  own  agent, 
and,  if  it  should  be  surprised  on  the  trial  by 
proof  on  a  matter  of  this  sort,  a  continuance 
may  be  had.  But  nothing  of  this  sort  was 
shown  or  occurred.  The  transactionB  were 
had  with  V.  R.  Jones,  who  was  the  son  of 
J.  W.  Jones  and  attended  to  the  business  in 
his  father's  absence.  Under  the  custom  of 
doing  the  business,  he  was  the  agent  of  the 
company  in  bis  father's  absence.  His  father 
was  sick  and  he  was  in  charge  of  the  office. 

The  record  leaves  no  doubt  that  from  the 
time  of  the  fire  the  defendant  denied  all  lia- 
bility for  the  loss.  Its  conduct  after  it  re- 
ceived the  proof  of  the  loss  can  only  be  ex- 
plained upon  this  ground ;  and,  when  it  was 
denying  liability  altogether,  it  cannot  com- 
plain that  the  plaintiff  did  not  wait  60  dafs 
after  furnishing  it  proof  of  loss  before  he 
filed  the  suit  The  company  had  prompt 
notice  of  the  loss  when  the  flre  occurred,  and 
then  by  its  conduct  no  less  than  by  what  it 
said,  as  well  as  its  answer,  denied  all  lia- 
bility. 

The  proof  is  conflicting  as  to  what  Plowen 
Intended  to  do  with  the  house  at  the  time 
he  obtained  the  vacancy  permit  It  is  not 
suflSdent  to  show  that  he  practiced  any  con- 
cealment upon  the  company  in  obtaining  the 
permit  or  that  there  was  anything  hi  the 
transaction  upon  whidi  a  dtfenae  to  the  pol- 
icy may  be  predicated. 

Judgment  affirmed. 


Digitized  by 


Google 


KyJ 


BBOWK'S  ADM'B  ▼.  OSBORNB. 


405 


BROWN'S   ADM'R  v.   OSBORNE. 
(Omirt  of  Appeals  of  Kentncky.    Jan.  25, 1910.) 

1.  Patmht  (8  44*)— Application. 

Where  one  makes  a  payment  on  an  acconnt, 
a  part  of  which  is  barred  by  limitations,  and 
be  gives  no  direction  to  what  items  on  the  ac- 
connt the  payment  shall  be  applied,  the  law  au- 
thorizes the  application  of  it  to  the  payment  of 
tlie  oldest  items  on  the  account. 

[Ed.   Note.— For   other   cases,    see   Payment, 
Cent.  Dig.  S  123;    Dec.  Dig.  8  44.*] 

2.  Ldhtatioit  oy  Actions  {§  169*)  —  Pakt 
Patunt— Entbt  of  Cbedit. 

The  mere  putting  a  credit  on  an  open  ac- 
connt, unless  there  is  evidence  that  the  amount 
represented  by  the  credit  was  paid  by  the  debtor, 
is  not  sufficient  to  stop  the  running  of  limita- 
tions. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  S  637 ;   Dec.  Dig.  I  159.*] 

S.  LntTTATioN    OF  Actions   (J   163*)  — Past 

Pa  tment— Effect. 

Where  a  payment  is  made  by  the  debtor  on 
an  open  acconnt  before  the  same  is  barred  by 
limitations,  there  is  a  sufficient  acknowledgment 
of  the  debt  to  start  the  running  of  the  statute 
inew. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |  643;  Dec.  Dig.  |  163.*] 

1  LncrrATioN  of  Actions  (J  163*)  —  Past 

Patmest— Effect. 

Where  a  debtor  at  the  time  of  the  making 
of  a  payment  on  account  has  before  him  the 
iccoont,  or  knows  what  it  is  made  up  of,  and 
the  amount  of  it,  the  payment  is  an  acknowl- 
edgment of  the  entire  account  and  stops  the  nm- 
ning  of  limitations  up  to  that  time ;  but  the 
mere  making  of  a  payment  on  an  account,  con- 
listing  of  many  items,  some  of  which  the  debtor 
recognizes  as  just  and  others  not,  is  not  an 
ickoowledgment  of  the  whole  account  and  does 
not  stop  the  running  of  limitations  as  to  the 
part  not  paid. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  8  643 ;   Dec.  Dig.  8  163.*] 

5.  LnoTATioN  OF  Actions  (8  163*)  —  Pabi 

Payment— Effect. 
Where  one  indebted  for  board  on  an  ac- 
eoont  no  part  of  which  was  barred  by  limita- 
tions, made  payments  thereon,  accompanied  by 
the  statement  that  he  wanted  the  payments  to 
go  on  the  account  for  board,  the  payments  were 
is  admowledgment  of  so  much  of  the  account 
u  was  then  due  and  unpaid,  and  stopped  the 
rnoning  of  limitations,  and  created  a  new  period 
from  which  limitations  must  run. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  8  643;   Dec.  Dig.  8  163.*] 

8.  Limitation  of  Actions  (8  196*)  —  Pabt 

Patmbnt— Evidence. 
An  acknowledgment  of  an  indebtedness  on 
tcconnt  made  at  the  time  of  payments  thereon, 
tsd  IS  a  part  of  the  same  transaction,  is  com- 
petent to  show  for  what  purpose  the  payments 
tie  made. 

(Ed.  Note. — ^For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  8  719;  Dec.  Dig.  8  196.*] 

7.  Limitation  of  Actionb  (8  157*)  —  Pabt 

Payment— Application. 
Where  one  Indebted  to  another  on  account 
(or  mon«y  borrowed  and  for  board  made  pay- 
ments thereon,  accompanied  by  the  statement 
tliit  the  payments  should  go  for  the  board,  the 
pajrments  did  not  acknowledge  the  indebtedness 
for  money  borrowed  and  did  not  stop  the  run- 
ning of  limitations  thereon. 

(Ed.  Note.— For  other  cases,  see  Limitation  of 
Action,  Cent  Dig.  8  634;   Dec.  Dig.  8  157.*] 


Appeal  from  Circuit  Court,  Nelson  Oounty. 

"To  be  officially  reported." 

Action  by  Opha  B.  Osborne  against  Samuel 
Brown's  administrator.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 


K  B.   McKay,  for  appellant 
Cherry,  for  appeUee. 


Kelley   ft 


CARROLL,  J.  Samuel  Brown,  appellant's 
Intestate,  died  In  March  1908,  and  this  suit 
was  brought  against  his  administrator  on 
the  following  account,  which  we  set  out  In 
full  for  the  purpose  of  Illustrating  the  alleg- 
ed errors  complained  of  In  the  trial  of  the 
case: 

Samual  Brown,  Deceased,  In  Account  with  Mrs.  IL 
Osborne. 


Oct  10,  1900. 
Jan.  10,  IMl. 
Sept    1,  IMS. 


Sept  1.  UOi. 
Sept  1,  1904. 
Sept    1.  UOS. 


Not.  10,  1902. 
Aug.  10,  1907. 

Aug.  15,  1907. 


To  cash  borrowed f    8  OO 

••     "  "         13  00 

"  32  montbs'  board 
and  washing  from 
January  1,  1901, 
to  September  1, 
1903,    at    115    per 

month 430  00 

**  2  months'  board 
and  washing, 
July  and  August  30  OO 
"  2  months'  board 
and  washing, 
July  and  August  SO  00 
""  2  months"  board 
and  washing, 
July  and  Aui^ust-    SO  00 


By 


Credits. 

cash : ISO  00 

1  sow  given  to  Ma- 
son       16  00 

1  cow  given  to  Bes- 
sie      36  00 


1588  00 


200  00 


Balance  due. 1388  0« 

The  answer  controverted  all  the  material 
averments  of  the  petition,  and  further  set  up 
and  relied  on  the  five  years'  statute  of  limi- 
tations as  a  bar  to  so  much  of  the  account 
as  was  due  more  than  five  years  before  the 
death  of  the  intestate. 

The  deceased  was  a  bachelor  and  quite  an 
old  man  when  he  died,  and  Mrs.  Osborne  was 
his  niece.  There  was  evidence  showing  that 
in  1901  Mrs.  Osborne  loaned  him  $12,  that  he 
boarded  at  her  house  during  the  time  men- 
tioned in  the  account,  and  that  the  charges 
made  were  reasonable.  It  was  also  shown 
that  the  Mason  and  Bessie  mentioned  In 
the  account  were  children  of  Mrs.  Osborne, 
and  that  when  he  gave  to  them  the  sow 
and  cow  It  was  for  the  purpose  of  get- 
ting credit  by  their  value  on  bis  board,  and 
that  when  he  paid  the  $150  credited  on  bis 
account  be  said  he  wanted  it  to  go  as  part 
of  what  he  owed  for  board,  and  that  on  sev- 
eral occasions  be  said  he  owed  Mrs.  Osborne 
for  board  and  wanted  her  paid.  Virtually  no 
evidence  was  Introduced  in  opposition  to  the 
claim.  The  court  excluded  from  the  consid- 
eration of  the  jury  the  Item  of  $6,  and  In- 
structed them,   In   substance:     (1)  That  if 
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tbey  believed  that  Mrs.  Osborne  loaned  the 
Intestate  $12  and  furnished  him  board  and 
lodging  and  did  his  washing  under  an  agree- 
ment by  which  she  was  to  be  compensated 
therefor,  they  should  find  for  her  the  amount 
of  the  money  loaned  and  the  reasonable  val- 
ue of  the  board  and  washing,  not  exceeding 
the  amount  claimed.  (2)  That  If  they  believ- 
ed that  any  part  of  Mrs.  Osborne's  claim  was 
barred  by  the  statute  of  limitations,  they 
should  apply  the  payments  made  by  the  In- 
testate on  that  part  of  the  account  which 
was  barred.  (3)  That  the  plea  of  limitation 
was  not  available  if  the  jury  believed  from 
the  evidence  that  the  intestate,  within  five 
years  next  after  that  portion  of  the  account 
sued  on  that  was  due  more  than  five  years 
before  his  death,  acknowledged  to  Mrs.  Os- 
borne or  her  agent  his  indebtedness.  It  Is 
Insisted  by  counsel  for  appellant:  (1)  That 
the  instructions  are  erroneous;  (2)  that  the 
evidence  is  not  sufficient  to  show  a  promise 
or  ag^reement  upon  the  part  of  the  intestate 
to  pay  board;  and  (3)  that  the  greater  part 
of  the  account  was  barred  by  the  statute  of 
limitations,  and  the  acknowledgments  or  pay- 
ments by  the  intestate  did  not  prevent  the 
statute  from  running.  The  first  instruction 
Is  criticised  on  account  of  the  Inaccurate  use 
of  a  few  words ;  but  we  do  not  think  it  pos- 
sible that  the  Jury  could  have  been  misled  by 
these  verbal  errors,  or  that  they  prejudiced 
substantially  or  otherwise  the  rights  of  the 
appellee.  Except  for  the  credits  upon  the  ac- 
count, and  the  acknowledgments  made  by  the 
deceased  that  he  owed  it,  a  considerable  part 
of  the  account  would  t>e  barred  by  the  stat- 
ute. And  so  two  questions  are  presented: 
First,  the  effect  of  the  payments;  and,  sec- 
ond, of  the  acknowledgments. 

When  a  person  makes  a  payment  upon  an 
account,  a  part  of  which  is  barred  by  limita- 
tion at  the  time  the  payment  is  made,  and 
there  is  no  direction  made  by  him  as  to  what 
items  on  the  account  the  credit  shall  be  ap- 
plied to  the  extinguishment  of,  the  law  au- 
thorizes the  application  of  It  to  the  payment 
of  the  oldest  items  on  the  account,  although 
these  items,  except  for  the  payment,  would 
be  barred  by  the  statute.  This  the  court  In 
effect  directed  the  Jury  to  do.  But  the  mere 
putting  a  credit  on  an  open  account  or  note, 
unless  there  is  evidence  showing  that  the 
amount  represented  by  the  credit  was  paid 
by  the  debtor  on  the  note  or  account,  will  not 
be  sufficient  in  Itself  to  stop  the  statute  from 
running.  Hopkins  v.  Stout,  6  Bush,  375; 
Frazer  v.  Frazer,  13  Bush,  397.  If  the  mere 
entry  of  a  payment  as  a  credit  upon  an  open 
account  or  note  would  of  itself  have  this  ef- 
fect, it  would  be  an  easy  matter  for  the  cred- 
itor, if  he  felt  so  disposed,  to  evade  the  plea 
of  limitation  and  stop  the  statute  from  run- 
ning against  any  note  or  account  that  was 
barred.  But,  when  a  payment  Is  made  by 
the  debtor  upon  an  open  account  like  this 
one  or  a  note  before  It  Is  barred,  and  this 
fact  is  shown  by  competent  evidence,  it  will 


be  a  sufficient  acknowledgment  of  Oie  debt  to 
stop  the  running  of  the  statute  up  to  that 
time,  and  the  period  of  limitation  will  then 
be  computed  from  the  date  of  the  payment. 
English  V.  Wathen,  9  Bush,  887;  Rankin  v. 
Anderson,  69  S.  W.  705,  24  Ky.  Law  R^. 
647;   Carr  v.  Robinson,  8  Bush,  269. 

Nor  should  any  distinction  t>e  made  be- 
tween the  effect  of  a  payment  upon  an  opaa 
account  like  this  and  a  note.  An  open  ac- 
count is  a  debt,  as  well  as  a  note;  tbe  (mly 
distinction  between  the  two  being  that  one 
is  a  promise  In  writing  signed  by  the  debtor, 
while  the  other  is  not  An  acknowledgment 
of  the  Justice  of  an  account  will  have  the 
same  effect  as  the  acknowledgment  of  the 
Justice  of  a  note.  Ditto  v.  Ditto,  4  Dana, 
502;  Trousdale  v.  Anderson,  9  Bush,  276. 
And  80  with  reference  to  a  promise  to  pay 
dther  a  note  or  account 

But  we  HAnk  it  proper  at  this  point  to  say 
that  we  do  not  mean  to  hold  that  a  payment 
on  an  account  consisting  of  more  than  one 
Item  or  an  account  containing  a  charge  for 
more  than  one  particular  thing  wonld  stop 
the  statute  from  running  as  to  any  part  of 
the  account  that  the  debtor  did  not  then 
know  was  in  existence  or  that  he  did  not 
have  In  mind  when  the  payment  was  made. 
The  account  upon  which  a  payment  Is  made 
might  consist  of  many  items,  made  up  of 
various  things,  some  of  which  the  debtor 
may  recognize  as  just  and  others  that  he 
may  not,  and  the  mere  fact  of  making  a  pay- 
ment on  such  an  account — ^nothing  more  be- 
ing said  or  done — ^would  not  be  an  acknowl- 
edgment of  the  whole  account  or  stop  the 
statute  from  running  as  to  the  remainder  of 
it  not  paid,  In  the  alMence  of  evidence  that 
the  account  was  before  the  debtor  at  the 
time  the  payment  was  made,  .or  that  he  at 
the  time  knew  what  the  account  was  for  and 
the  amount  of  It    But  if  the  debtor  at  tlie 
time  he  makes  the  payment  has  before  him 
the  account,  or  Imows  what  it  is  made  up  of 
and  the  amount  of  it,  no  matter  how  many 
Items  it  may  contain  or  what  they  are  for, 
then  hU  payment  will  be  an  acknowledgment 
of  the  justice  of  the  entire  account  and  bare 
the  effect  of  cutting  off  the  time  before  the 
payment  was  made.     In  this  case  the  ac- 
count, exc^t  as  to  the  item  of  $12  for  mon- 
ey loaned,  was  all  due  for  board.    The  debt- 
or knew  that  he  owed  for  board,  and,  when 
he  made  the  payments  accompanied  by  the 
statement  ttiat  he  wanted  them  to  go  on  bis 
board,  the .  payments  were  an  acknowledge- 
ment of  so  much  of  the  account  as  was  then 
due  and  unpaid,  and  saved  from  the  opera- 
tion of  the  statute  the  antecedent  time,  and 
served  to  create  a  new  period  from  whicti  It 
should  run.    It  is  true  there  Is  no  evidence 
that  he  knew  the  exact  amount  of  the  ac- 
count or  the  sum  he  was  being  charged  for 
board,  bat  he  did  know  that  he  owed  an  ac- 
count for  board,  and  it  was  upon  this  B^ 
count  that  be  made  the  payments.    An  un 
qualified  and  unconditional  payment  made 


Digitized  by 


Google 


^^ 


COFIELD  ▼.  KLINES. 


407 


upon  a  debt  Is  the  very  best  evidence  of  its 
justice,  and  has  the  same  effect  as  would  on 
express  acknowledgment  that  the  debt  was 
Just  or  an  express  promise  to  pay.  It  is  suf- 
ficient to  sustain  a  new  action  if  the  debt  is 
barred  by  the  statute  at  the  time  the  pay- 
ment la  made,  or  to  cut  off  the  time  before 
the  payment  is  made.  If  the  debt  Is  not  then 
barred.  At  the  time  the  $160  was  paid  for 
board,  no  part  of  the  account  was  barred  by 
tbe  statute,  and  the  effect  of  the  payment 
wss  to  extinguish  and  satisfy  the  oldest 
items  on  tbe  account  for  board.  Tbe  further 
effect  of  the  payment  was  to  acknowledge 
that  tbe  remainder  of  the  account  for  board 
tlien  existing  was  Just,  so  that,  when  this 
credit  of  $150  was  made,  it  created  a  new  pe- 
riod from  which  the  statute  of  limitations 
commenced  to  run.  In  other  words,  the  five- 
year  statute  commenced  to  run  from  the  date 
of  the  credit,  and  not  from  the  date  of  the 
Indebtedness  as  set  out  In  the  account  -  The 
payment  cut  off  and  excluded  from  the  pe- 
riod of  limitation  the  time  that  had  elapsed 
when  the  new  promise  was  made.  Gilmore 
T.  Green,  14  Bush,  772.  On  August  10,  1907, 
when  the  sow  was  given  to  Mason,  and  a 
credit  of  $15  obtained  upon  the  bpard,  this 
payment  again  created  a  new  period  from 
which  the  five-year  statute  commenced  to  run. 
And  so  with  the  payment  made  on  August  15, 
1907.  Taking  this  view  of  the  case,  it  Is 
manifest  that  no  part  of  the  account  was 
barred  by  the  statute,  as  the  two  last  pay- 
ments were  made  within  the  five  years  next 
before  the  death  of  the  intestate. 

It  Is  not  necessary  that  we  should  give 
controlling  importance  to  the  acknowledg- 
ments of  the  deceased  of  his  indebtedness 
for  board,  or  his  promise  to  pay  board,  as 
the  best  evidence  of  the  Indebtedness  and  his 
acknowledgments  of  liability  therefor  are  the 
payments,  admittedly  made  by  him.  If  no 
payment  had  been  made,  there  might  be 
tome  question  whether  the  acknowledgments 
were  sufficient  in  view  of  the  fact  that  they 
were  not  made  directly  to  Mrs.  Osborue  or 
her  ag«it  Trousdale  v.  Anderson,  9  Bush, 
276:  Hargls  v.  Sewell,  87  Ky.  63,  7  S.  W. 
557.  But  these  acknowledgments  were  made 
at  the  time  of  the  payments  and  as  a  part  of 
the  same  transaction,  and  therefore  they 
were  competent  to  show  for  what  purpose 
tbe  payments  were  made. 

The  evidence  In  onr  opinion  was  sufficient 
to  support  the  petition  that  the  intestate  re- 
ceived from  Mrs.  Osborne  the  services  men- 
tioned In  her  account,  and  that  he  agreed  to 
pay  her  for  them,  and  that  the  prices  charg- 
ed are  reasonable.  But,  as  to  the  item  for 
$12  for  money  loaned,  there  is  no  evidence 
that  the  debtor  Intended  to  pay  it,  or  that  he 
acknowledged  its  Justice,  or  that  at  the  time 
be  made  the  payment  he  knew  of  the  exist- 
ence of  this  item.  Therefore  to  the  extent 
of  this  item  the  Judgment  was  erroneous. 


But  this  error  is  not  sufficient  to  Justify  a 
reversal.  Upon  a  return  of  the  case  the  court 
will  credit  the  Judgment  by  $12. 

Wherefore  the  Judgment  of  tbe  lower 
court  is  affirmed. 

COFIELD  V.  KLINB. 
(Court  of  Appeals  of  Kentucky.    Jan.  28,  1910) 

L   ATTACHUENT   (J  302*)   —   INTEBVENTION    OF 
CUV-IMANT. 

Where,  in  attachment,  claimant  files  an  in- 
tervening petition,  and  the  petition  is  noted  by 
an  order  of  court  as  filed,  the  case  should  be 
tried  with  reference  to  the  claimant's  rights; 
Civ.  Code  Prac.  S  29,  allowing  such  a  claimant 
to  become  a  party. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  §t  1078,  1077 ;   Dec  Dig.  §  302.*] 

2.  Attachment  <i  306*)  —  Intebvention  of 
Claimant— Failube  to  Vebify  Petition. 
Though  Civ.  Code  Prac.  S  29,  requires  that 
in  attachment  an  intervening  claimant  shall  ver- 
ify his  petition,  when  such  a  petition  has  been 
allowed  to  be  filed  without  objection,  the  claim 
should  not  be  dismissed  because  of  failure  to 
verify,  where  he  has  not  been  ruled  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  |  1097 ;   Dec.  Dig.  §  308.*] 

Appeal  from  Circuit  Court,  Breathitt 
County. 

"Not  to  be  officially  reported." 

Action  by  F.  E.  Kline  against  S.  K.  Co- 
field,  in  which  one  Blankeuship  Intervened. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

O.  H.  Pollard  and  E.  C.  Hyden,  for  ap- 
pellant   J.  J.  C.  Bach,  for  appellee. 

O'REAR,  J.  Kline  sued  Oofield  to  recover 
a  debt,  and  caused  a  general  attachment  to 
be  levied  on  certain  saw  logs  as  the  property 
of  the  debtor.  Blankenship  filed  an  inter- 
vening petition,  claiming  to  have  purchased 
and  paid  for  the  logs  before  the  levy  of 
plaintiff's  attachment  Blankenship's  peti- 
tion was  filed  in  the  clerk's  office,  and  later 
was  noted  by  an  order  of  the  court  as  filed. 
He  also  gave  bis  deposition  on  his  own  be- 
half in  the  case.  The  cause  was  prepared  by 
the  plaintiff  as  against  Cofleld,  but  Blanken- 
ship was  ignored.  Inasmuch  as  he  filed  bis 
petition,  answer,  and  cross-petition,  the  case 
should  have  been  tried  with  reference  to  his 
presence  and  rights.  AppeHee  says  Blanken- 
ship was  not  by  order  of  court  allowed  to 
file  the  pleading.  The  Civil  Code  of  Prac- 
tice gives  tbe  right  to  the  claimant  to  so  in- 
tervene (section  29),  and  the  court  would 
have  abused  its  discretion  in  refusing  him; 
no  laches  being  shown,  and  he  having^  ap- 
peared in  the  case  before  it  was  prepared 
for  trial  (Murphy  v.  Cockran,  80  Ky.  239; 
Heaverin  v.  Robinson,  21  S.  W.  876,  15  Ky. 
Law  Rep.  15).  It  is  true  the  Code  requires 
the  claimant's  petition  to  be  verified.  So  it 
does  certain  other  pleadings.  But,  when 
filed,  the  practice  is  to  rule  the  party  to  ver- 
ify.   One  whose  pleading  has  been  allowed 
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to  be  filed  and  noted  without  objection  ongbt 
not  bare  bis  claim  dismissed  on  tbe  ground 
that  the  pleading  is  not  verified,  when  there 
has  been  no  motion  against  hint  to  that  ef- 
fect 

The  plaintiff's  petition  alleged  an  unrecord- 
ed lien  on  the  logs.  Cofield  denied  the  lien. 
Plaintiff's  evidence  did  not  show  a  lien.  On 
the  contrary,  it  tended  to  show  a  purchase 
by  him  of  the  logs.  The  Judgment  did  not 
decide  the  question  of  contract  lien.  It  mere- 
ly sustained  plaintiff's  attachment  But  as 
to  that  Blankensbip's  claim  was  prior,  and 
as  the  record  stands  was  uncontradicted. 
The  case  is  not  so  prepared  that  we  can  di- 
rect a  final  Judgment  But  the  Judgment 
sustaining  the  attachment  as  against  Blan- 
kensbip's claim  was  erroneous. 

Reversed  and  remanded,  for  further  pro- 
ceedings consistent  herewith. 


SMEDLEY  et  al.  v.  COMMONWEAI/TH. 
(Court  of  Appeals  of  Kentucky.    Jan.  27,  1910.) 

Clerks  of  Coubts  (g  73*)— liiABiUTT  on  Of- 
ficial Bonds— Statutes. 

Ky.  St  S  4242  (Russell's  St  §  6171),  pre- 
scribes the  duty  of  a  county  court  clerk  in  col- 
lecting money  due  the  state,  and  the  disposition 
thereof,  and  provides  that,  if  he  fails  in  these 
duties,  he  shall  be  liable  on  his  official  bond  with 
20  per  cent  damages  thereon  recoverable  by  an 
action  in  the  name  of  the  commonwealth.  Sec- 
tion 4263  (Russell's  St  {  6226)  gives  tbe  rev- 
enue agent  authority,  when  directed  by  tbe  audi- 
tor, to  sue  in  the  name  of  the  commonwealth  to 
recover  money  from  delinquent  officers,  and  pro- 
vides that  where  a  judgment  is  recovered,  the 
I>arty  in  default  shall  ^ay  20  per  cent,  of  the 
amount  due  the  state,  in  addition  to  the  prin- 
cipal and  penalty  to  be  paid  to  the  state,  and 
this  shall  be  paid  to  the  revenue  agent  who 
prosecutes  the  action  for  his  services,  but  that 
this  penalty  shall  not  be  in  addition  to  the  pen- 
alties in  actions  in  the  name  of  the  common- 
wealth prosecuted  by  the  county  attorneys  or 
other  attorneys  for  the  commonwealth.  Held, 
that  a  judgment  against  a  county  court  clerk 
and  his  bondsman,  in  a  suit  by  a  revenue  officer 
for  a  violation  of  the  statute,  properly  included 
both  the  20  per  cent  penalty  due  the  state,  un- 
der tbe  first  section,  and  that  for  the  benefit  of 
the  revenue  officer,  under  the  second  section. 

[Ed.  Note. — For  other  cases,  see  Clerks  of 
Courts,  Dec.  Dig.  |  75.*] 

Barker,  J.,  dissenting. 

Appeal  from  Circuit  Court,  McCracken 
Connty. 

"To  be  oflSdally  reported." 

Action  by  the  Commonwealth  against  Hi- 
ram Smedley  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Miller  te  Miller,  for  appellants.  W.  M. 
Husbands,  James  Breathitt  Atty.  Gen.,  and 
Tom  B.  McGregor,  Asst  Atty,  Gen.,  for  the 
Commonwealth. 

NUNN,  O.  J.  Hiram  Smedley  was  connty 
court  clerk  of  McCracken  county,  Ky.,  and 
his  coappellant,  the  Title,  Guaranty  ft  Trust 


Comitaiiy  of  Scranton,  Fa„  was  Iila  sntety. 

While  Smedley  was  clerk,  he  collected  $418, 
which  be  failed  to  pay  to  the  commoaweftltb  I 
or  account  for  according  to  section  4242,  Ky. 
St  (RusseU's  St  }  6171).  W.  M.  Husbands^ 
the  revenue  agent  for  that  county,  by  dlrec-  . 
tion  of  the  State  Auditor,  instituted  this  ac- 
tion for  the  recovery  of  this  money  with  tbe 
penalty  prescribed  by  the  section  of  the  stat- 
utes referred  to.  Appellants  filed  an  answer,  ' 
but  failed  to  state  facts  therein  sufficient  to 
constitute  a  defense,  and  a  demurrer  was 
sustained  to  It  It  appears  from  the  record 
that  an  amended  answer  was  offered,  which 
the  lower  court  also  conceived  did  not  state 
a  defense  to  the  action,  and  refused  to  per- 
mit it  to  be  filed.  This  amendm«it  is  not 
copied  into  the  record.  Therefore  we  cannot 
determine  whether  the  lower  court  erred  in 
not  permitting  it  to  be  filed.  The  lower  court 
rendered  a  Judgment  for  $418  and  20  per 
cent  damages,  as  provided  in  the  section  re- 
ferred to,  in  favor  of  tbe  commonwealth,  and 
then  adjudged  that  appellants  should  pay  an 
additional  20  per  cent  for  the  benefit  of  the 
revenue  agent  for  bis  serrices  In  proaecut* 
Ing  the  action. 

Appellants  ask  a  reversal  for  tbe  reason,  as 
they  claim,  they  should  not  be  compelled  to 
pay  the  double  penalty.  Section  4242,  Ky. 
St,  after  prescribing  the  duties  of  the  cir- 
cuit and  county  court  clerks  with  reference 
to  the  collection  of  money  due  the  state  and 
the  disposition  of  it  concludes  as  follows: 
"If  any  clerk  shall  fail  to  perform  the  duties 
required  of  him  In  this  section,  he  shall  be 
liable  on  his  official  i>ond,  with  twenty  per 
cent  damages  thereon,  wlilch  may  be  recov- 
ered by  action  in  tbe  name  of  the  common- 
wealth In  any  court  of  competent  Jurisdic- 
tion." As  will  be  observed,  this  penalty  of 
20  per  cent  is  due  the  commonwealth,  and  it 
is  entitled  to  this  penalty  upon  the  defalca- 
tion of  tbe  clerk.  Tbe  clerk  owes  it  to  the 
commonwealth  by  reason  of  the  statutes. 
There  is  no  provision  of  the  statutes  author- 
izing the  auditor  or  any  other  officer  to  pay 
any  part  of  this  penalty  or  of  tbe  principal 
sued  for  to  the  auditor's  agoit  for  his  serv- 
ices in  the  prosecution  of  the  action,  nor 
could  be  legally  receive  any  part  thereof. 
It  is  provided  by  section  4263,  Ky.  St  (Rus- 
sell's St  {  6228),  that  the  revenue  agent  shall 
have  authority,  when  directed  by  the  auditor, 
to  institute  suits  in  the  name  of  the  common- 
wealth to  recover  money  from  delinquent  of- 
ficers, and  In  all  sndi  suits  in  which  a  Judg- 
ment is  recovered  the  party  in  default  shall 
be  adjudged  to  pay  an  amount  equal  to  20  per 
cent  of  the  amotmt  due  the  state  in  addition 
to  the  principal  and  penalty  to  be  paid  to  tbe 
state,  and  this  shall  be  paid  to  the  revenue 
agent  who  prosecutes  tbe  action  and  recov- 
ers the  Judgment  for  his  services  in  so  doing. 
This  statute  is  explicit  in  its  terms.  The 
|4t8  and  the  20  per  cent,  as  provided  In  the 
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lint  aecUon  referred  to,  were  recovered  for 
the  commoawealth,  and  the  last  section  ex- 
preaaly  provides  that  there  shall  be  another 
20  per  cent  added  which  shall  go  to  the  reve- 
nue agent  who  proeecntes  the  action  for  hla 
WTTlces.  This  la  seemingly  a  hardship  apon 
dellnqaent  officers,  bnt  It  was  enacted  for 
the  porpoae  of  making  them  diligent  and 
prompt  In  the  performance  of  their  duties, 
and  the  last  20  per  cent,  the  one  In  favor  of 
the  revenue  agent,  was  to  save  the  state  from 
having  to  pay  an  attorney  to  prosecute  the 
delinquent  officer,  as  It  bad  done  for  many 
rears  before  the  passage  of  the  last-named 
lection  of  the  statutes. 

A]K>ellant8  contend  that  the  following  part 
of  the  last-named  section  prohibits  the  adding 
of  the  last-named  penalty,  to  wit:  "The  pen- 
alties herein  provided  for  shall  not  be  in 
addition  to  the  penalties  in  actions ,  In  the 
name  of  the  commonwealth  prosecuted  by 
the  county  attorney  or  other  attorneys  for 
the  commonwealth."  This  has  no  applica- 
tion to  the  case  before  us.  It  means  that 
whoi  the  county  or  other  attorney  repre- 
sents the  commonwealth,  in  connection  with 
the  revenue  agent.  In  an  action  against  a  de- 
faulting officer  or  Individual,  and  when,  by 
statute,  a  per  cent  or  penalty  is  added  which 
is  directed  to  be  paid  by  the  delinquent  for 
the  benefit  of  the  county  or  other  attorney.  In 
■DCh  case  the  penalty  provided  In  section 
4263  for  the  benefit  of  revenue  agents  cannot 
be  added  in  addition  to  the  other  penalties 
named. 

For  the  reasons  stated,  the  Judgment  of 
the  lower  court  is  affirmed. 

BABKEB,  J.,  dissenting. 


BURNS  ▼.  COMMONWEALTH. 
(Court  of  An>eala  of  Kentucky.    Jan.  26, 1910.) 

1.  Homicide  (I  808*) — Instbuotions— Appu- 

CABiuTT  to  Evidence. 

Where  there  was  evidence  that  deceased 
ma  helplessly  dmnk,  and  that  accused,  after 
Planning  him  of  a  pistol,  could  have  kept  out 
of  hia  vay  or  disarmed  him  of  a  small  pocket 
kaife,  and  thereby  avoided  the  killing,  the  giv- 
ing of  inatrnctions  as  to  murder  was  not  error. 

[Ed.  Note.— For  other  cases,   see   Homicide, 
Cent.  Dig.  i  M4;  Dec.  Dig-  {  308.*] 

i.  Homicide  ({  231*)— Evidenced— SumciEW- 

CT— Mauce. 
Malice  may  be  proved  by  inferring  it  from 
flw  drcnmatances  attending  the  killing. 

[Ed.  Note.— For  other  caaes,  see   Homicide, 
Cent  Dig.  8  4TO:  Dec.  Dig.  i  281.*] 

8.  Homicide   ({   11*)  —  Mauce  —  "Malice 

AronrHOireHT." 
On  a  trial  for  murder,  it  is  proper  to  ad- 
Tiae  the  Jnnr  that  "malice  aforethought"  means 
a  pRdetermlnation  to  do  the  act  of  killing  with- 
Mt  a  legal  excuse,  and  it  is  immaterial  as  to 
'hat  time  l>efore  the  killing  such  a  determina- 
tiia  was  formed. 

[Ed.  Note.— For  other  cases,  see   Homicide, 
Cent  Dig.  S  16;  Dec.  D]g.  {  11.* 

Foi  other  definitions,  see  Words  and  Phrases, 
»L  5,  pp.  4304-4306;  vol.  8,  p.  7714.] 


4  HOKIOIDK  (t  13*)— MUBDEB— "lUPLIXD  Mai<> 

KB." 

"Implied  malice"  is  such  as  arises  or  may 
be  inferred  from  the  intentional  doing  of  an  un- 
lawful  or  wrongful  act  with  a  wrongful  pur- 
pose. 

[E<d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  18;   Dec.  Dig.  S  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  34S3,  8434;    vol.  8,  p,  7682.] 

5.  HomciDB  (I  SOI*)— Teiait-Instbuctions— 

Self-Defense. 

Where  there  was  no  evidmce  that  deceased 
made  or  intended  an  attack  on  another,  a  charge 
confining  defendant's  right  to  kill  in  his  own 
defense  was  proper. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  633;  Dec.  Dig.  i  Soi.*] 

Appeal  from  Circuit  Court,  Clay  County. 
"To  be  officially  reported." 
Alex  Burns  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

D.  B:.  Kawlings  and  H.  0.  Bversole,  for 
appellant  James  Breathitt,  Atty.  Gen.,  and 
Tom  B.  McGregor,  Asst  Atty.  Gen.,  for  the 

Commonwealth. 

'  SETTLE,  J.  The  appellant,  Alex  Bums, 
with  a  pistol  shot  and  killed  Abe  Gilbert  at 
the  residence  of  Joseph  Hignite,  on  BuUskln 
creek  in  Clay  county.  The  Indictment  re- 
turned shortly  thereafter  by  the  grand  Jury 
of  Clay  county,  against  appellant  for  the 
homicide,  charged  him  with  the  crime  of 
murder,  and  on  the  trial  the  Jury  by  their 
verdict  found  him  guilty  as  charged,  and 
fixed  his  punishment  at  confinement  in  the 
penitentiary  for  life.  He  was  refused  a  new 
trial  by  the  circuit  court,  and  has  appealed. 
The  facts  were  that  the  day  before  the 
homicide  appellant  and  Gilbert,  both  of  whom 
then  lived  in  Owaley  county,  the  former  on 
Bullskln  creek  and  the  latter  on  Squabble 
creek,  met  at  Wm.  Baker's  on  Longest  creek 
In  Breathitt  county,  where  they  obtained 
several  quarts  of  whisky.  Some  time  In  the 
afternoon  they  left  Baker's,  and  went  to  the 
residence  of  a  brother  of  Abe  Gilbert,  In  Ows- 
ley county,  where  they  remained  a  short 
time,  and  then  went  to  the  home  of  Abe 
Gilbert,  arriving  there  In  the  night  After 
midnight  they  concluded  to  go  to  Joseph 
HIgnite's  in  Clay  county,  and  at  once  start- 
ed, reaching  HIgnite's  about  or  shortly  before 
daylight  Hignite  was  a  cousin  of  Gilbert, 
and  bis  wife  an  aunt  of  appellant  Upon 
getting  to  HIgnite's  appellant  and  Gilbert 
called  him  to  the  door,  and  at  his  request 
they  alighted  from  their  horses  and  entered 
the  house.  At  that  time  appellant  was  con- 
siderably under  the  Influence  of  liquor,  and 
Gilbert  very  drunk.  As  soon  as  they  got 
into  the  house  Gilbert  pulled  a  bottle  of 
whlslty  from  his  pocket,  and  proposed  that 
the  three  take  a  drink.  He  and  appellant 
drank  from  the  bottle,  but  Hignite  only  pre- 
tended to  do  so.  After  some  conversation 
between  the  parties  all  three  of  them  left  the 
house,   at   HIgnite's   suggestion,   to  put  the 
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borses  of  the  visitors  In  the  stable  and  feed 
tbem.  The  borses  were,  however,  turned  in- 
to a  pasture  near  the  house,  and  the  men 
then  returned  to  the  house  to  await  break- 
fast, and  on  the  way  another  drink  was  tak- 
en from  the  bottle  by  appellant  and  Gilbert, 
but  Hlgsite,  as  before,  only  made  a  pre- 
tense of  drinking. 

After  a  short  stay  in  the  bouse  appellant 
and  Gilbert  again  went  out,  followed  by  Hig- 
nite,  and  Gilbert  then  insisted  ui>on  going  to 
a  cabin  on  Hignite's  farm,  about  100  yards 
from  the  latter's  house,  to  see,  as  he  said, 
one  Isaac  Glpson,  who  was  occupying  the 
cabin  upon  a  previous  visit  made  by  Gilbert 
to  Hignite.  Hignite  told  Gilbert  that  Glp- 
son no  longer  lived  in  the  cabin,  and  that  it 
was  then  unoccupied,  but  the  latter  persist- 
ed in  going  to  the  cabin,  and  was  followed  by 
appellant  and  Hignite.  Upon  getting  to  the 
cabin  Gilbert  called  Glpson's  name  and  knock- 
ed on  the  door.  Finding  the  cabin  empty, 
be  again  started  with  appellant  and  Hignite 
to  the  latter's  house,  soon  stopping,  however, 
while  lie  and  appellant,  the  latter  partaking 
sparingly,  took  another  drink  from  Gilbert's 
bottle.  By  that  time  Gilbert  was  so  intoxi- 
cated as  to  be  scarcely  able  to  walk.  See- 
ing that  Gilbert  was  or  would  soon  be  help- 
less, Hignite  suggested  to  appellant,  who  was 
far  less  intoxicated  than  Gilbert,  and  able  to 
walk  without  apparent  difficulty,  that  be  get 
from  Gilbert  the  bottle  of  whisky.  This  ap- 
pellant succeeded  in  doing  without  apparent 
trouble,  and  gave  the  bottle  to  Hignite,  who 
immediately  left  them  for  the  purpose  of 
hiding  the  bottle  in,  or  behind,  a  nearby 
stable.  When  Hignite  got  to  the  comer  of 
the  stable  he  turned  and  looked  at  appellant 
and  Gilbert  to  ascertain  if  they  were  watch- 
ing him,  intending  that  they  should  not  see 
him  conceal  the  bottle.  Upon  turning,  he 
discovered  that  they  were  upon  their  knees 
and  engaged  In  a  struggle.  He  then  saw  ap- 
pellant take  a  pistol  from  Gilbert,  and  at 
once  get  upon  his  feet  with  the  pistol  in  his 
hand,  and  hurriedly  step  15  or  more  feet 
from  Gilbert  At  that  juncture  Gilbert  slow- 
ly staggered  to  his  feet,  and,  commencing  to 
draw  a  small  knife  from  bis  pocket,  said  to 
appellant,  "I  want  Clabe's  pistol";  Clabe  be- 
ing his  son  of  whom  he  had  the  day  before 
borrowed  the  pistol.  Seeing  the  attitude  of 
the  parties,  Hignite  told  appellant  to  run 
out  of  the  way,  and  then  told  Gilbert  to  come 
to  him.  Gilbert  at  first  seemed  to  respond  to 
Hignite's  request  by  starting  as  If  to  go  to 
him,  but  immediately  turned  in  the  direction 
of  appellant,  and  with  the  knife  in  his  hand 
staggered  towards  him.  About  that  time 
Hignite  saw  appellant  present  the  pistol  as 
if  about  to  shoot,  and,  being  himself  some- 
what In  line  with  Gilbert,  and  fearing  for 
his  safety  If  ai^ellant  shot  at  Gilbert,  he 
stepped  behind  the  stable,  immediately  fol- 
lowing which  he  heard  the  report  of  the  pis- 
tol, and,  looking  around  the  comer  of  the 
BtaUe^  saw   Gilbert   lying  on   the  ground. 


Hignite  thou  went  to  Gilbert,  and  finding 
him  wounded,  and  as  he  believed,  dying, 
called  from  the  house  a  physician.  Dr.  Thomp- 
son, who  happened  to  be  spending  the  night 
with  him.  Thompson  at  once  saw  the  dying 
man,  and  examined  his  wound,  but  could  do 
nothing  to  relieve  him.  When  Hignite  got 
behind  the  stable,  the  building  obetrueted  bis 
view,  so  that  he  did  not  again  see  appellant 
or  Gilbert  until  after  the  former  discharged 
his  pistol,  but  when  he  last  saw  them  Gilbert 
was  apparently  staggering  in  the  direction  of 
appellant  with  the  small  podtet  knife  In  bis 
hand,  and  the  latter  was  standing  with  the 
pistol  presented  as  If  about  to  shoot;  the  par- 
ties being  then  about  15  feet  apart. 

The  facts  thus  far  related  appear  mainly 
from  the  testimony  of  Higrnlte,  but  are  un- 
disputed by  ai^ellant,  who,  however,  testifled 
as  to  certain  alleged  additional  facts  he 
claimed  were  unknown  to  Hignite,  Bndi  as 
that  Gilbert  became  angry  at  him  for  depriv- 
ing him  of  the  bottle  of  whisky,  and  attempt- 
ed to  draw  a  pistol,  which  appellant  took 
from  him,  and  in  the  sti-uggle  over  which 
they  fell  to  the  ground;  that  after  getting 
the  pistol  he  removed  some  of  the  cartridges 
from  It,  and  was  engaged  In  removing  oth- 
ers when  Gilbert  got  upon  his  feet  and  start- 
ed toward  him  with  a  drawn  knife  in  his 
hand;  that  he  repeatedly  commanded  Gilbert 
to  stop,  and  backed  away  from  him  as  be 
did  so,  but  that  Gilbert  continued  to  ad- 
vance until  within  5  or  6  feet  of  him,  where- 
upon be  shot  Gilbert  believing  It  necessaty 
to  do  so  to  save  bis  own  life.  It  Is  not 
clear  from  the  evidence  whether  ai^ellant 
shot  Gilbert  with  his  own  pistol,  or  with 
the  one  he  had  Just  taken  from  Gilbert,  but 
the  evidence  showed  that  appellant  was  then 
armed  with  his  own  pistol,  and  that  It  was 
his  habit  to  carry  a  pistol. 

The  foregoing  statement  presents  practical- 
ly all  the  evidence  furnished  by  the  record, 
except  that  several  witnesses  testified  as  to 
conversations  with  appellant  shortly  after  the 
homicide,  In  which  he  said  he  was  15  yards 
or  feet  from  Gilbert  when  he  shot  him,  all 
of  which  statements  he  denied.  It  should 
also  be  remarked  that  several  persons  testi- 
fied as  to  appellant's  good  character,  but  they 
admitted  upon  cross-examination  that  they 
had  known  nothing  of  him  for  3  years  previ- 
ous to  the  homicide,  as  during  that  time  he 
had  been  In  the  regular  ariny  of  the  United 
States,  and  absent  from  Kentucky.  It  is  al- 
so proper  to  say  that  the  record  shows  appel- 
lant to  have  been  26  years  of  age,  and  Gil- 
bert 45,  at  the  time  of  the  homicide;  that 
Gilbert  was  a  small  man,  and  appellant  above 
the  average  in  both  weight  and  height,  and 
much  the  superior  of  Gilbert  in  physical 
strength.  It  should  further  be  observed  that 
the  record  fails  to  show  the  existence  of  any 
111  feeling  between  appellant  and  Gilbert  pri- 
or to  the  homicide. 

The  grounds  upon  which  appellant  sought 
a  new  trial,  and  now  asfca  a  reversal,  are: 
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(1)  That  the  court  did  not  properly  Instruct 
the  Jury ;  (2)  that  an  Instruction  as  to  mur^ 
der  should  not  have  been  given ;  (3)  that  the 
Instmctlon  as  to  self -defense  did  not  correct- 
ly state  the  law;  (4)  that  the  yerdlct  was 
not  Bopported  by  the  evidence. 

As  to  the  first  of  these  grounds  It  Is  suffi- 
cient to  say  that  the  Instructions  so  admir- 
ably state  the  law  applicable  to  the  facts  of 
this  case  that  we  insert  them  In  the  opinion. 
"No.  1.  Gentlemen  of  the  Jury:  If  you  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant,  Alex  Bums,  of 
Clay  county,  Ky.,  and  before  the  finding  of 
the  Indictment  herein  on  the  occasion  men- 
tioned in  the  evidence,  willfully  and  felonl- 
oasly  shot  at  and  wounded  Abe  Gilbert  in 
the  body,  with  a  pistol  loaded  with  powder 
and  leaden  balls,  or  other  hard  and  explosive 
sabstances,  so  that  he  then  and  there  Immedi- 
ately died,  not  in  his  necessary,  or  reasonably 
apparent  necessary,  defense,  then  you  ought 
to  find  him  guilty;  guilty  of  willful  murder 
as  charged  in  the  indictment  herein,  if  you 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  such  shooting  and  killing 
was  done  willfully  and  feloniously  and  with 
malice  aforethought;  guilty  of  voluntary 
manslaughter  included  In  the  indictment  here- 
in, If  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  such  shooting  at  and 
killing  was  done  In  sadden  beat  and  passion, 
or  in  sudden  affray  and  without  previous 
malice. 

"No.  2.  If  you  find  the  defendant  guilty  of 
willfnl  murder,  as  charged  in  the  indictment 
herein,  you  will  fix  his  punishment  at  death 
or  confinement  in  the  penitentiary  of  this 
state  for  life,  in  your  discretion  according  to 
the  proof.  If  yon  find  the  defendant  guilty 
of  voluntary  manslaughter  included  in  the 
indictment  herein,  you  will  fix  his  punish- 
ment at  confinement  in  the  penitentiary  of 
this  state  for  a  period  of  not  less  than  2  nor 
more  than  21  years,  In  your  discretion  accord- 
ing to  the  proof.  If  you  find  the  defendant 
not  guilty,  yon  will  say  so,  and  no  more. 

"No.  8.  If  yoa  believe  from  the  evidence 
that  at  the  time  the  defendant  shot  and  Ull- 
ed  Abe  Gilbert,  if  be  did  so,  he  believed,  and 
bad  reasonable  grounds  to  believe,  that  he 
was  then  and  there  in  immediate  danger  of 
death,  or  the  infliction  of  some  great  bodily 
harm  at  the  hands  of  the  said  Abe  Gilbert, 
and  that  It  was  necessary,  or  was  believed 
by  the  defendant,  Alex  Bums,  in  the  exercise 
of  a  reasonable  Judgment  to  be  necessary,  to 
(hoot  at  and  kill  the  said  Abe  Gilbert,  in 
order  to  avert  that  danger,  then  you  will  ac- 
quit the  defendant,  upon  the  grounds  of  self- 
(Ma»e  and  apparent  necessity. 

"No.  4.  If  yon  have  a  reasonable  doubt 
from  the  evidence  of  the  defendant  having 
been  proven  guilty,  you  will  find  him  not 
(nllty.  Or,  if  you  believe  from  the  evidence 
befond  a  reasonable  doubt  that  he  has  been 
ptoren  guilty,  but  have  a  reasonable  doubt 
(ran  the  evidence  as  to  whether  he  has  been 


proven  guilty  of  willful  murder  as  charged 
in  the  indictment  herein,  or  of  the  lower  of- 
fense, voluntary  manslaughter,  Induded  In 
the  indictment  herein,  you  will  find  him 
guUty  of  such  low»  offense,  voluntary  man- 
slaughter, and  fix  his  punishment  as  stated 
In  Instruction  No.  2,  above,  for  voluntary 
manslaughter. 

"No.  5.  The  words  •willful'  and  'willfully' 
as  used  in  the  indictment  and  the  instruc- 
tions herein  mean  intentional,  not  accidental 
or  involuntary.  The  word  'feloniously'  as 
used  In  the  indictment  and  the  instructions 
herein  means  proceeding  from  an  evil  heart 
or  purpose,  done  with  the  deliberate  inten- 
tion to  commit  a  crime.  The  phrase  *wlth 
malice  aforethought'  as  used  In  the  indict- 
ment and  instructions  herein  means  a  pre- 
determination to  do  the  act  of  killing  with- 
out a  legal  excuse,  and  it  Is  immaterial  as 
to  what  time  before  the  killing  such  a  deter- 
mination was  formed." 

It  is  insisted  for  appellant  that  the  evi- 
dence fumlahed  no  ground  for  the  instruc- 
tion as  to  murder,  and  that  it  was  necessarily 
prejudicial  to  appellant  While  the  evidence 
presents  many  of  the  earmarks  of  a  killing 
in  a  sudden  affray  or  in  sudden  heat  and 
passion,  and  we  would  be  better  satisfied  to 
affirm  a  verdict  and  Judgment  for  voluntary 
manslaughter,  with  such  punishment  as  might 
have  been  Inflicted  upon  appellant  for  that 
crime,  we  cannot  say  that  the  verdict  find- 
ing him  guilty  of  murder  is  wholly  without 
support  from  the  evidence.  At .  most  the 
homicide  was  unnecessary,  and  therefore  In- 
excusable. There  was  evidence  upon  which 
the  Jury  might  have  rested  a  conclusion  that 
the  deceased  was  so  Intoxicated  as  to  ren- 
der him  helpless,  and,  after  appellant  took 
the  pistol  from  him,  harmless,  and  that  had 
appellant  taken  the  advice  of  Hignite  and 
kept  out  of  deceased's  way  after  disarming 
him  of  the  pistol,  the  latter  in  his  drunken 
and  helpless  condition  could  not  have  kept 
his  feet  long  enough  to  get  to  him  with  the 
small  pocketknlfe  in  his  hand,  or  if  he  bad 
done  so,  that  appellant,  who  was  greatly  his 
superior  in  physical  strength,  and  was  not 
himself  sufficiently  Intoxicated  to  interfere 
with  his  walk  or  movements,  could  have  dis- 
armed him  of  the  knife,  or  with  a  blow  of 
his  fist  felled  him  to  the  ground,  and  there- 
by obviated  the  killing.  If  such  a  concluelon 
on  the  part  of  the  Jury  as  we  have  indicated 
was  warranted  by  the  evidence,  the  same 
facts  may  In  their  opinion  have  authorized 
the  inference  that  the  killing  was  done  with 
malice,  and.  If  so,  it  was  their  province  to 
declare  it  murder.  "The  mode  of  proving 
malice  is  by  Inferring  It  from  facts  and  cir- 
cumstances attending  the  killing."  Rober- 
Bon's  Criminal  Law,  f  178;  Farrls  v.  Com- 
monwealth, 14  Bosh,  370;  Rogers  v.  Com- 
monwealth, 06  Ky.  28,  27  S.  W.  813,  16  Ky. 
Law  Rep.  199;  Krlel  v.  Commonwealth,  5 
Bush,  373;  Salisbury  v.  Commonwealth,  79 
Ky.  433 ;  Ball  v.  Commonwealth,  81  Ky.  664. 
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While  It  would  not  have  been  proper  for 
the  trial  court  to  Instruct  the  Jury  what  acts, 
It  any,  on  the  part  of  appellant,  connected 
with  or  resulting  in  the  homicide,  would  au- 
thorize an  Inference  or  inferences  of  malice, 
It  was  proper  to  advise  them,  as  was  done  by 
Instruction  No.  6,  that  "malice  aforethought, 
as  used  In  the  Indictment  and  Instructions 
herein,  means  a  predetermination  to  do  the 
act  of  killing  without  a  legal  excuse,  and  It  is 
Immaterial  as  to  what  time  before  the  killing 
such  a  determination  was  formed."  The  evi- 
dences of  express  malice,  as  well  as  the  facts 
from  which  malice  may  be  implied,  are  easily 
recognized.  Express  malice  usually  manifests 
Itself  in  previous  or  contemporaneous  threats 
by  the  wrongdoer  of  death  or  harm  to  his  in- 
tended victim,  or  declarations  or  acts  indica- 
tive of  bis  ill  will  toward,  or  desire  to  inflict 
Injury  upon,  him.  Implied  malice  is  such  as 
arises  or  may  be  inferred  from  the  intention- 
al doing  of  an  unlawful  or  wrongful  act  with 
a  wrongful  purpose.  For  example,  the  use  by 
one  of  a  deadly  weapon  in  the  unlawful  tak- 
ing or  attempted  taking  of  human  life,  or  in 
unlawfully  Inflicting,  or  intending  to  Inflict, 
upon  another  bodily  Injury,  is  an  act  from 
which  malice  is  implied  or  may  be  inferred. 
More  broadly  stated,  malice  will  be  inferred 
from  the  intentional  doing  of  any  wrongful 
act  which  the  perpetrator  knows  will  neces- 
sarily cause  injury  to  another,  or  which  he 
intends  shall  cause  Injury  to  another,  though 
such  injury  may  not  in  fact  result  We  can- 
not say  that  there  was  in  this  case  an  entire 
absence  of  facts  or  circumstances  from  which 
malice  on  the  part  of  appellant  in  taking  Gil- 
bert's life  could  be  inferred.  If,  as  the  jury 
obviously  found,  the  killing  was  unnecessary 
and  inexcusable,  the  act  was  either  murder 
or  voluntary  manslaughter.  It  may  be  that 
appellant's  own  testimony  convinced  the  jury 
that  they  ought  not  to  find  him  guilty  of  vol- 
untary manslaughter,  for  he  did  not  claim  to 
have  acted  in  sudden  heat  and  passion  in 
taking  Gilbert's  life,  or  that  it  was  done  in  a 
sudden  affray.  On  the  contrary,  bis  sole  de- 
fense was  that  the  killing  was  done  in  the 
protection  of  his  life  and  person  from  dan- 
ger, real  or  apparent,  at  Gilbert's  bands. 

We  are  not  called  upon  to  speculate  as  to 
the  reasons  upon  which  the  jury  rested  their 
conclusion  that  appellant  was  guilty  of  mur- 
der, but  it  is  probable  that  they  rejected  his 
plea  of  self-defense  because  convinced  by  the 
evidence,  beyond  a  reasonable  doubt,  that  he 
was  in  no  danger' from  the  knife  of  Gilbert, 
and  "had  no  grounds,  real  or  apparent,  to  be- 
lieve himself  in  such  danger  when  he  shot 
him,  and  that,  instead  of  taking  from  Gilbert 
the  pocketknife,  as  the  drunken  and  helpless 
condition  of  the  latter  would  have  permitted 
of  his  doing,  or  of  securing  bis  safety  by  fol- 
loVlng  the  advice  of  Hignite  to  get  away 
from  Gilbert,  whose  helplessness  should  have 
appealed  to  his  sympathy  and  protection,  he 


deliberately  and  nonecessarlly  diot  and  killed 
him,  which  act,  the  jury  must  have  conclud- 
ed, manifested  sudi  a  wanton  and  reckless 
disregard  of  human  life  as  proved  It  to  have 
been  the  result  of  malice,  however  suddenly 
conceived  in  the  mind  of  the  slayer.  Notwltb- 
standing  appellant's  complaint  of  erew  in  tbe 
instructions,  his  counsel  only  criticise  the  in- 
struction as  to  the  law  of  self-defense.  Tbe 
objection  made  to  that  instruction  was  that 
it  confined  aK>ellant'8  right  to  shoot  and  kill 
Gilbert  to  his  own  defense,  whereas,  it  should, 
according  to  the  contention  of  counsel,  have 
told  the  jury  that  if  Hignite,  Instead  of  appel- 
lant, was  the  object  of  Gilbert's  attadc,  ap- 
pellant would  have  bad  the  same  right,  under 
the  circumstances  predicated  In  the  instruc- 
tions, to  shoot  and  kill  Gilbert  in  defense  of 
Hignite  that  he  would  have  had  to  do  so  in  Ms 
own  defense.  The  trial  court  committed  no 
error  In  giving  the  instruction  In  the  form  It 
now  presents.  If  it  had  been  given  as  con- 
tended for  by  appellant,  it  would  have  been 
misleading  to  the  jury  and  prejudicial  to  the 
commonwealth,  as  there  was  no  evidence 
whatever  tending  to  show  that  Gilbert  made 
or  Intended  an  attack  upon  Hignite.  Neither 
Hignite  nor  appellant  intimated  anything  of 
the  kind,  and  they  were  the  only  persons  who 
could  have  known  of  such  attack,  had  it  been 
made.  ^ 

A  careful  examination  of  the  record  con- 
vinces us  that  the  rulings  of  the  trial  court 
are  free  from  error.  If  the  jury  should  have 
found  appellant  guilty  of  voluntary  man- 
slaughter. Instead  of  murder,  the  mistake  Is 
one  that  should  appeal  to  executive  clemency 
as  a  ground  for  commutation  of  his  punish- 
ment; but,  as  we  cannot  say  there  was  no 
evidence  whatever  upon  which  to  rest  the 
verdict  finding  appellant  guilty  of  murder,  the 
mistake,  if  any.  Is  one  we  are  without  power 
to  correct. 

Wherefore  the  judgment  is  afiOrmed. 


ESTILL   COUNT!   v.    BOARD   OP   TRUS- 
TEES  OP   ESTILL   COLLEGIATE   IN- 
STITUTE OP  IRVINE. 
(Court  of  Appeals  of  Kentucky.    Jan.  14,  1»10.) 

1.  COIXKOES  AND    UNIVEBSnTES   (|   6*) — SEHT- 

NARY  Pbopebit— Disposition. 

The  power  given  to  the  trustees  of  the 
county  seminary  incorporated  by  act  of  Feb- 
ruaiy  13,  1864  (Acta  18G3-64,  p.  873.  c  306), 
by  which  they  were  given  power  to  hold,  trans- 
fer, and  determine  the  use  of  the  corporate 
property,  autboriEed  them  to  convey  the  semi- 
nary property  to  an  educational  cori>oration 
formed  by  a  religious  society. 

[Ed.  Note.— For  other  cases,  see  Clolleges  and 
Universities,  Cent.  Dig.  Sf  13-15;  Dec.  Dig. 
S6»] 

2.  COLLEOKS  AND  UNIVEBSrriSS  (t  6*) — Seuz- 
NART  Pbofxbtt— Disposition. 

Where  seminary  property,  conveyed  for  th« 
nse  of  a  religious  society  on  condition  that  the 
trustees  of  the  seminary  should  have  part  of  the 
fund  in  case  of  sale,  is  ordered  to  be  sold  In  a 
meclianic's  lien  snit,  a  petition  by  the  county 


*For  other  csms  m*  ■•m*  topic  and  lectlon  NUMBER  In  Dec.  ft  Am.  Digs.  U07  to  data,  *  Raportar  ladaxs* 
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to  be  made  •  iwrty,  stating  th«  necessary  facts, 
may  be  filed  so  that  the  qoestion  whether  the 
fond  cominx  to  the  trustees  vests  in  the  graded 
common  acnool  district,  as  provided  in  Ky.  St. 
i  4484  (Russell's  St  |  576$,  or  in  the  county 
cooit  for  the  benefit  of  the  common  schools  in 
the  county,  as  provided  by  section  323  Ky.  St. 
(Russell's  St  i  2306),  may  be  settled  in  the  suit. 
ISA.  Note. — For  other  cases,  see  Colleges  and 
Univeraties,   Cent   Dig.  |{   13-15;    Dec.   Dig. 

Appeal  from  Circuit  Court,  Estill  County. 

"Not  to  be  offldally  reported." 

Action  by  the  Farmers'  Bonk  of  EstUl 
against  the  Board  of  Trustees  of  the  Estill 
Collegiate  Institute  of  Irvine.  From  ajudg: 
ment  refusing  to  allow  Estill  County  to  be 
made  a  party,  tbe  County  appeals.    Affirmed. 

(Hiaa.  W.  Friend,  for  appellant 

HOBSON,  J.  By  an  act  approved  Febru- 
ary 10,  17^  certain  vacant  lands  were  set 
apart  for  tbe  use  of  seminaries  of  learning 
throughout  the  ditCerent  parts  of  tbe  state. 
2  Moorhead  &  Brown,  Dig.  p.  1001.  By  oth- 
er acts  from  time  to  time  It  was  provided 
that  the  vacant  lands  In  any  county  might 
be  located,  and  that  tbe  trustees  of  the 
seminaries  In  tbe  several  counties  of  tbe 
state  might  sell  and  convey  them  to  purchas- 
ers. See  2  Moorhead  &  Brown,  Dig.  pp. 
1003-1008.  By  an  act  approved  January  26, 
1815  (Laws  1814-15,  p.  269,  c.  193),  It  was 
further  provided  that  the  moneys  arising 
from  the  sale  of  these  lands  might  be  In- 
vested by  the  trustees  In  bank  stock,  xmtll 
used  for  the  erection  of  buildings.  See  5 
Ut  163.  By  an  act  approved  January  13, 
1831,  certain  persons  were  appointed  commis- 
lioaers  to  settle  with  the  trustees  of  tbe 
Estill  Seminary  lands,  and  receive  from  them 
all  sums  of  money  In  their  hands  properly 
belonging  to  the  seminary,  tbe  money  when 
received  to  be  expended  by  tbe  commission- 
ers hi  bollding  a  seminary  of  learning  In  the 
town  of  Irrtae,  and  purchasing  a  lot  of 
ground  not  exceeding  one  acre  for  tliat  pur- 
pose. See  Acts  1830-1831,  1st  Sess.,  p.  77, 
c  468.  By  an  act  approved  November  28, 
1831,  the  commissioners  were  empowered  to 
s^  tnd  convey  all  lands  belonging  to  the 
Kmtaiary,  and  the  county  court  was  au- 
tborlxed  to  fin  any  vacancies  occurring  in  the 
office  of  commissioner.  See  Acts  1831,  1st 
Bess.,  p.  41,  c.  616.  By  an  act  approved  Jan- 
naiy  28, 1841,  all  money  which  resulted  from 
the  sales  of  vacant  lands  in  Bstill  county, 
or  wbldi  might  thereafter  accrue  from  such 
•ales,  was  appropriated  for  the  use  of  EstUl 
Semhiary,  and  the  county  court  was  required 
to  cause  the  same  to  Bb  paid  to  tbe  treasurer 
of  the  seminary  to  be  used  by  tbe  trustees  as 
othe  funds  belonging  to  It  See  Acts  1840- 
41,  p.  154,  c  ISl.  By  an  act  approved  Feb- 
raarjr  13,  1864,  EStill  Seminary  was  incor- 
porated. This  act,  among  other  things  con- 
tahied  thaw  provisions: 
(1)  "That  M.  M.  Price,  Harrison  Moore, 


Robt  W.  Smith,  John  Park,  Ansel  Daniel, 
Wm.  J.  Clark,  B.  D.  Stockton,  and  D.  B. 
Scholl,  and  their  successors,  be  and  they  are 
hereby  constituted  a  body  politic  and  corpo- 
rate, by  the  name  and  style  of  the  'Estill 
Seminary*  in  the  town  of  Irvine,  Kentucky; 
and  as  such  shall  have  perpetual  succession, 
with  full  power  to  acquire,  hold,  and  trans- 
fer real  and  personal  estate,  make  contracts, 
sue  and  be  sued,  plead  and  be  Impleaded  in 
their  corporate  capacity;  to  make  such  by- 
laws, rules,  and  ordinances  as  may  be  neces- 
sary for  their  government,  not  contrary  to 
the  constitution  and  laws  of  this  state  or  the 
United  States.  Said  trustees  shall  have  pow- 
er over  all  the  business  concerns  of  said 
seminary.  They  may  appoint  a  president, 
treasurer,  clerk  and  other  officers  If  neces- 
sary. 

(2)  "That  as  many  as  four  of  said  trustees, 
meeting  in  pursuance  to  their  own  rules, 
shall  t>e  a  quorum  for  transacting  business. 
Said  trustees  shall  have  power  to  employ  a 
principal,  and  such  assistant  teachers,  male 
or  female,  as  they  may  deem  necessary. 
They  shall  have  the  power  to  fill  vacancies 
that  may  happen  In  said  corporation,  and 
may  have  power  to  remove  from  office  any 
member  of  the  board  of  trustees,  a  majority 
of  all  the  trustees  concurring. 

(3)  "All  the  estate,  money,  or  property  now 
belonging  to,  or  which  may  hereafter  be 
acquired  by,  said  corporation,  by  devise, 
gift,  or  otherwise,  shall  be  used  In  such  man- 
ner as  the  trustees  by  their  corporate  action 
may  determine."  See  Acts  1863-64,  pp.  373, 
374,  c.  806. 

In  tbe  year  1906,  the  trustees  of  Estill 
Seminary  conveyed  the  seminary  property 
to  the  Estili  0)lleglate  Institute,  a  corpora- 
tion formed  tmder  the  direction  of  the  Evan- 
gelistic Committee  of  the  Synod  of  Kentucky, 
the  plan  being  that  the  grantee  was  to  erect 
new  buildings  on  the  lot  and  run  a  school 
there;  and  it  was  stipulated  In  the  deed, 
among  other  thbigs,  that.  If  the  committee 
ceased  to  conduct  such  a  school,  then'  the 
land  and  all  the  buildings  erected  thereon 
were  to  revert  to  the  parties  contributing 
to  build  the  school  in  the  rate  of  the  amount 
of  their  contributions  a  large  number  of 
persona  having  contributed  to  erect  said 
buildings,  that  tbe  lot  described  In  the  deed 
was  to  be  valued  at  |1,500,  and  that  the 
trustees  of  Estill  Seminary  In  their  corpo- 
rate capacity  should  have  such  part  of  tbe 
whole  fund  arising  from  the  sale.  If  the  lot 
should  be  sold,  as  |1,500  bore  to  the  whole 
price.  The  deed  was  properly  recorded,  and 
EJstlil  Ck>lleglate  Institute  erected  new  school 
buildings  upou  the  lot;  but  It  failed  to  pay 
the  contractor  for  tbe  erection  of  the  build- 
ings, and  executed  to  him  a  note  for  |2,000, 
which  was  secured  by  a  mechanic's  Hen  upon 
the  property.  He  assigned  the  note'  to  the 
Farmers'  Bank  of  Estill.    The  bank  brought 
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this  suit  to  enforce  Its  lien.  The  trustees 
of  Estill  Seminary  filed  an  answer  setting  up 
the  conditions  of  the  deed,  and  praying  that 
their  rights  be  protected.  W.  T.  B.  Williams 
&  Son,  bankers,  filed  an  answer  in  which 
they  set  up  a  claim  for  $1,802  for  brick 
which  w«»t  into  the  building.  In  this  condi- 
tion of  the  pleadings,  the  court  entered  an 
order  for  the  sale  of  the  property,  reserring 
In  the  judgment  for  future  adjudication  all 
questions  as  to  who  would  be  entitled  to  the 
proceeds.  The  property  was  sold  for  $4,250. 
The  sale  was  reported  to  the  court  and  con- 
firmed. At  this  stage  of  the  proceedings,  Es- 
till county  tendered  its  petition  asking  that 
It  be  made  a  party  to  the  action,  and  that 
its  petition  be  taken  as  its  answer.  In  the 
petition  It  set  out  the  facts  we  have  stated 
In  regard  to  ■  the  legislation  under  which 
Estill  Seminary  was  created  and  charged 
that  within  recent  years  the  property  had 
ceased  to  be  used  as  a  public  institution  to 
which  aU  taxpayers  of  the  county  could  have 
access ;  that  the  buildings  formerly  used  as 
seminary  buildings  had  been  torn  down  and 
new  buildings  erected;  and  that  the  deed 
from  the  trustees  of  the  seminary  to  the  Es- 
till Ctollegiate  Institution  was  void  for  want 
of  authority  In  the  trustees  to  make  It 
The  circuit  court  refused  to  allow  the  peti- 
tion to  be  filed,  but  allowed  it  to  be  made  a 
part  of  the  record,  and  refused  to  allow  Es- 
till cobnty  to  be  made  a  party  to  the  action. 
From  this  Judgment,  Estill  county  appeals. 

It  is  manifest  from  the  act  of  February  13, 
1864,  that  the  trustees  created  by  that  act 
were  given  power  to  acquire,  hold,  and 
transfer  real  and  personal  property,  and  to 
have  all  power  over  the  business  concerns  of 
the  seminary.  It  was  further  provided  by 
that  act  that  the  estate,  money,  or  property 
then  belonging  to  or  thereafter  acquired  by 
the  corporation  should  be  used  in  such  man- 
ner as  the  trustees  might  determine.  The 
broad  powers  thus  conferred  uiwn  the  trus- 
tees authorized  them  to  sell  and  convey  the 
seminary  property  to  the  collegiate  Institute, 
and  the  circuit  court  properly  so  held. 

Section  4484,  Ky.  St  (Russell's  St  t  5762), 
provides:  "The  title  of  all  common  school 
and  all  county  seminary  property,  the  coun- 
ty court  and  the  board  of  trustees  of  said 
seminary  consenting,  in  the  limits  of  any 
graded  common  school  district  organized  un- 
der the  provisions  of  this  law,  shall  be,  and 
the  same  is  hereby,  vested  in  the  board  of 
trustees  of  said  graded  common  school  dis- 
trict, and  they  are  hereby  empowered  to  sell 
and  convey  the  same,  or  to  use  the  same  for 
graded  common  school  purposes,  as  to  them 
shall  seem  best;  but  "when  county  seminary 
property  shall  be  appropriated  all  pupils  of 
the  county  shall  be  permitted  to  attend  such 
school  at  such  reduced  tuition  from  what  is 
ordinary  as  shall  be  equitable  and  make 
good  to  them  their  Interest  in  said  seminary 


property.  Section  323,  Ey.  St  (Bosaell's  St. 
§  2306),  also  provides:  "If  any  society  hold- 
ing lands  shall  dissolve,  the  title  to  such 
land  and  appurtenances  shall  vest  in  the 
trustees  of  the  county  seminary  in  which  the 
land  may  lie,  for  the  use  of  such  seminary; 
and  If  there  be  no  such  seminary,  then  in 
the  county  court,  for  the  benefit  of  common 
schools  in  the  county." 

If  a  graded  common  s(4iool  district  has 
been  organized  in  Irvine,  Ky.,  and  the  coimty 
court  and  the  board  of  trustees  of  the  semi- 
nary consent  any  fund  coming  to  the  trus- 
tees from  the  sale  of  the  property  may  be 
turned  over  to  the  graded  common  school 
district;  but,  if  no  such  consent  is  made, 
then  the  fund  will  pass  under  section  323, 
and  vest  in  the  county  court  for  the  benefit 
of  the  common  schools  in  the  county,  if  it 
appears  that  the  seminary  contemplated  by 
the  acts  of  the  Legislature  cannot  be  main- 
tained by  the  trustees,  and  a  condition  ex- 
ists bringing  the  case  within  tlte  operation 
of  section  323.  If  the  county  presents  a  peti- 
tion to  be  made  a  party  for  this  purpose 
stating  the  necessary  facts,  the  circuit  court 
will  allow  it  to  be  filed,  so  that  the  whole 
matter  may  be  settled  In  this  action. 

Judgment  afi^med. 


STEPHENS  V.  GRAVIT, 
(Court  of  Appeals  of  Kentucky.    Jan.  25,  1910.) 

1.  Maxicious  Prosecution  (|5  24,  33*)— Ac- 
tions —  Elements  of  Action  —  Waht  of 
Pbobable  Cause. 

That  plaintiff  in  an  action  for  malicious 
prosecution  was  acquitted  in  the  prior  criminal 
prosecution  would  not  reqilire  a  verdict  for  him 
in  absence  of  a  farther  showing  that  the  crim- 
inal case  was  instituted  against  him  maliciously 
and  without  probable  cause. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  §8  50,  69;  Dec  Dig. 
§§  24,  33.»] 

2.  Malicious  Pbosecttioit  (8  20*)— Actions 
—Defenses. 

Defendant  in  an  action  for  malicioua  pros- 
ecution may  show  as  a  defense  that  he  acted 
prudently,  and  had  reasonable  grounds  to  be- 
lieve that  plaintiff  was  guilty  of  the  <^ense 
charged. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {§  26-28;  Dec  Dig. 
§  20.*] 

3.  MAUCIOtTS   PBOSECTJTION    (J    22*)— ACTIOHS 

—Defenses— AnvicE  of  Counsel. 

That  defendant  acted  on  the  advice  of  a 
magistrate  in  instituting  the  prosecution  would 
not  be  a  defense  to  a  suit  for  malicious  prose- 
cution, though  the  advice  of  a  competent  attor- 
ney would  be  a  defense. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  §S  45-48;  Dec  Dig. 
{  22.*] 

4.  Malicious  Pbosbouxior  ({  56*)— Aotioks 

— rRESUUPTIONS. 

Where  there  was  no  evidence  that  a  magis- 
trate, on  whose  advice  a  criminal  prosecution 
was  instituted,  was  a  competent  practicing  at- 
torney, or  learned  in  the  law,  it  cannot  be  pre- 
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fomei  that  he  was  either,  so  as  to  constitute  a 
defruse  to  an  action  for  malicious  prosecntion. 
[Ed.   Note. — For   otlier   cases,    see    Maliciooa 
Piosecotion,  Dec  Dig.  8  56.*] 

&  Malicioub  Pbosecution  (§  64*)— Actions 

—  ScmciERCT  OF  Evidence  —  Want  of 

Probable  Causb. 

In  an  action  for  malicioos  prosecution  for 

urestinf  plaintiff  and  another  tor  horse  steal- 

iog,  evidence  Jield  to  warrant  a  findlnz  that  the 

inest  of  plaintiff  was  malicious,  and  without 

probable  cause. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Dec.  Dig.  §  64.*] 

8.  Malicious    Pbosecution    (S   68*)— 'Exces- 
sive Damages. 

A  rerdict  for  $500  in  an  action  for  mali- 
cioos prosecution  by  having  plaintiff  arrested 
for  stealing  a  horse  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecntimi,  Cent.  Dig.  S  15 ;   Dec.  Dig.  i  60.*] 

Appeal  from  Circuit  Court,  Graves  County. 

To  be  offlclally  reported." 

Action  by  Clarence  Gravit  against  W.  H. 
Stephens.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Speight  &  Dean,  for  appellant  Webb  & 
Se.iy  and  James  T.  Webb,  for  appellee. 

CARROLL,  J.  This  action  was  brought 
by  the  appellee,  Gravit,  against  the  appel- 
lant, Stephens,  for  malicious  prosecution. 
Upon  a  trial  before  a  Jury  the  damages  were 
assessed  at  $500,  and  Judgment  entered  ac- 
cordingly. A  reversal  is  aslced  for  errors  in 
htftmctlng  the  jury,  and  because  the  verdict 
It  excessive. 

It  appears  that  Stephens,  who  was  a 
fanner  living  in  Tennessee,  sold  a  horse  to 
one  Grover  Handley,  whose  parents  lived  in 
Kentocky,  but  who  was  at  the  time  a  farm 
band  in  Tennessee.  In  payment  for  the 
borse  Handley  gave  Stephens  his  Interest  In 
a  crop  of  tobacco,  and  also  agreed  to  worls 
for  hhn  2%  montibs;  the  price  of  the  labor 
being  estimated  at  $50.  Stephens  claimed 
that  in  the  contract,  which  was  verbal,  he 
retained  a  lien  on  the  horse  to  secure  the 
payment  of  the  $50,  and  that  the  horse  was 
to  remain  In  his  possession  until  this  amount 
was  paid  or  the  work  done.  Handley  agreed 
that  he  bought  the  horse  for  the  price  men- 
tioned, but  denied  that  Stephens  retained 
any  lien  on  the  horse  or  that  It  was  to  re- 
main in  his  possession  until  paid  for.  After 
Handley  had  worked  for  Stephens  about  a 
week,  he  concluded  that  he  wanted  to  ride 
or  drive  the  horse  to  his  father's,  and  with 
Gravit  and  other  boys  he  went  to  Stephens' 
pastnre  where  the  horse  was,  and  took  him 
to  a  neighbor's  place.  A  little  later  In  the 
day  Handley,  in  company  with  Gravit.  who 
was  assisting  him  with  the  horse,  started  on 
hit  way  to  bis  father's.  Gravit  only  went 
1  abort  distance,  returning  to  his  home  in 
Tmoessee.  On  the  following  day  Stephens 
received  information  that  Handley  without 
bis  laiowledge  or  consent  and  with  the  as- 


sistance of  Gravit  had  taken  the  horse  out 
of  the  state,  and  was  not  going  to  pay  for 
him  or  return  to  finish  the  work  he  agreed 
to  do.  After  obtaining  this  Information,  he 
went  to  a  Justice  of  the  peace  In  Tennessee 
and  laid  before  him  the  facts  for  the  pur- 
pose of  getting  his  advice  as  to  whether  or 
not  a  warrant  should  be  issued  for  the  ar- 
rest of  Handley  and  Gravit  The  magistrate, 
after  hearing  Stephens'  statement  of  the 
contract  and  the  evidence  of  others  as  to 
Handley's  Intentions,  concluded  that  Hand- 
ley  and  Gravit  In  taking  possession  of  the 
horse  and  removing  him  out  of  the  state 
committed  the  crime  of  horse  stealing,  and 
he  Issued  a  warrant  for  the  arrest  of  each 
of  them  on  this  charge.  Gravit  upon  his 
arrest  under  the  warrant  gave  bond  for  his 
appearance  at  an  examining  trial  before  the 
magistrate,  and  a  few  days  afterwards  was 
tried  and  discharged. 

The  evidence  Is  very  satisfactory  that,  If 
Stephens  had  a  lien  on  the  borse  or  was  to 
retain  Its  possession,  Gravit  did  not  know  It, 
and  also  that  be  did  not  know  that  Handley 
had  any  Intention,  if  he  did  have,  of  taking 
the  horse  away  without  paying  Stephens  or 
returning  to  do  the  work  he  agreed  to  do. 
Stephens  in  his  answer  denies  that  he  acted 
maliciously  or  without  probable  cause,  and 
set  out  the  Information  on  which  he  acted. 
He  further  averred  that  before  obtaining 
the  warrant  he  stated  fully  to  the  magistrate 
in  whose  Judgment  and  discretion  he  had 
confidence  all  the  facts  concerning  the  case, 
and  In  procuring  the  warrant  to  be  Issued 
acted  Qpon  his  advice.  It  is  now  the  con- 
tention of  his  counsel  that  Stephens  had 
probable  cause,  based  oil  reasonable  Informa- 
tion, to  believe  that  Gravit  had  committed  tht 
crime  of  horse  stealing,  and  that  as  he  had 
laid  all  the  facts  before  the  magistrate  and 
was  advised  by  him  to  have  the  warrant  of 
arrest  issued,  the  Jury  should  have  been  In- 
structed to  return  a  verdict  In  his  favor. 

In  actions  for  malicious  prosecution,  the 
mere  fact  that  the  plaintiff  had  been  acquit- 
ted or  discharged  on  the  trial  of  the  prosecu- 
tion Is  not  In  itself  sufficient  to  authorize  a 
Judgment  In  his  favor  In  a  dvll  suit  to  re- 
cover damages  for  malicious  prosecution.  In 
addition  to  producing  evidence  of  bis  arrest 
and  acquittal  of  the  charge,  he  must  also  in- 
troduce testimony  conducing  to  establish  that 
the  criminal  prosecution  Instituted  against 
him  was  malicious  and  without  probable 
cause.  Lancaster  v.  Langston,  36  S.  W.  521, 
18  Ky.  Law  Rep.  299;  Jones  v.  L.  &  N.  R. 
Co.,  96  S.  W.  793,  29  Ky.  Law  Rep.  945.  On 
the  other  hand,  the  defendant  may  Introduce 
evidence  showing,  or  conducing  to  show,  that 
he  acted  with  prudence  and  discretion,  and 
had  reasonable  grounds  to  believe  that  the 
plaintiff  was  guilty  of  the  offense  for  which 
he  was  arrested.  Meyer  v.  Louisville,  etc.. 
Ry.  Co.,  98  Ky.  365,  33  S.  W.  98,  17  Ky.  Law 
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Rep.  945 ;  Ahrens  A;  Ott  Mfg.  Co.  t.  Hoeher, 
106  Ky.  692,  51  8.  W.  194,  21  Ky.  Law  Rep. 
299;  Metropolitan  Life  Ins.  Co.  ▼.  MUler,  114 
Ky.  759,  71  S.  W.  921,  24  Ky.  Law  Rep.  1561 ; 
Anderson  t.  Columbia  Finance  &  Trust  Co., 
50  S.  W.  40,  20  Ky.  Law  Rep.  1792.  He  may 
also  show  that  before  instituting  the  prosecu- 
tion he  consulted  with  a  competent  practicing 
attorney  and  placed  before  him  a  full  and 
fair  statement  of  aU  the  facts,  and  was  ad- 
vised by  him  to  have,  or  that  he  might  safely 
hare,  the  criminal  proceeding  instituted.  If 
he  does  this,  and  the  attorney  advises  that 
an  offense  has  been  committed,  the  client  may 
safely  act  on  his  advice  and  will  be  protected, 
although  an  acquittal  may  follow.  Farmers' 
&  Traders'  Tobacco  W.  Co.  v.  Gibbons,  107 
Ky.  611,  55  S.  W.  2,  21  Ky.  Law  Rep.  1348; 
National  L.  &  A.  Ins.  Co.  v.  Gibson,  101  S. 
W.  895,  31  Ky.  Lew  Rep.  101,  12  L.  R.  A. 
(N.  S.)  717;  Tandy  v.  Riley,  80  S.  W.  776, 
26  Ky.  Law  R^.  96;  Gatz  v.  Harris,  121  S. 
W.  463.  But  the  fact  that  Stephens  laid  all 
the  facts  before  a  magistrate  and  acted  upon 
his  advice  was  not  sufficient  to  constitute  a 
defense.  The  general  rule,  and  the  one  that 
we  approve.  Is  that  it  Is  necessary  to  lay  the 
facts  before,  and  obtain  the  advice  of,  a  com- 
I)etent  practicing  attorney;  in  other  words, 
a  person  learned  In  the  law.  Newell  on  Mali- 
cious Prosecution,  p.  310;  26  Cyc.  31;  19  Am. 
&  ESig.  Ency.  of  Law,  687.  There  is  no  evi- 
dence that  the  Tennessee  squire  was  a  compe- 
tent practicing  attorney  or  learned  in  the 
law,  and,  in  the  absence  of  such  evidence,  we 
cannot  presume  that  he  was  either. 

The  trial  court  permitted  all  the  evidence 
offered  by  either  party  that  shed  any  light  up- 


on the  issues  Involved  to  go  to  the  Jury. 
Stephens  was  permitted  to  relate  all  the  in- 
formation upon  which  he  acted  and  to  give 
his  reasons  for  believing  that  he  was  Jnstifled 
In  having  the  warrant  of  arrest  Issued.  If 
Stephens  carefully  and  fully  Investigated  the 
facts  connected  with  the  taking  of  the  horse, 
and  in  good  faith  had  reasonable  grounds  bas- 
ed on  sufficient  evidence  to  warrant  a  person 
of  ordinary  Judgment  and  reasonable  discre- 
tion to  believe  that  his  horse  had  been  stolen, 
he  had  the  right  to  obtain  a  warrant  for  the 
arrest  of  the  guilty  parties.  But  all  this  was 
put  in  Issue  by  Gravit,  and  It  was  tor  the 
Jury  to  say  from  the  evidence  under  proper 
Instructions  whether  the  facts  and  circum- 
stances were  sufficient  to  Justify  a  man  of 
ordinary  prudence  and  reasonable  discretion 
in  believing  in  good  faith  that  the  offense  had 
been  committed.  In  view  of  the  fact  that  the 
advice  of  the  magistrate  did  not  afford  Ste- 
phens any  protection,  the  Instructions  given 
were  more  favorable  to  Stephens  than  the 
law  authorized.  The  Jury  should  not  have 
been  told  that  the  advi(^  of  the  magistrate 
constituted  a  defense.  The  Jury,  after  hear- 
ing all  the  evidence,  came  to  the  conclusion 
that  the  arrest  of  Gravit  was  not  cmly  mali- 
cious, but  without  probable  cause,  and  we 
cannot  say  that  the  evidence  did  not  warrant 
them  In  so  finding.  If  the  testimony  intro- 
duced In  behalf  of  Gravit  was  true,  the  Jury- 
had  the  right  to  believe  there  was  little  ex- 
cuse for  his  arrest  It  Is  quite  a  serious  mat- 
ter to  be  arrested  on  the  charge  of  horse 
stealing,  and  we  do  not  feel  authorized  to 
say  that  the  verdict  was  excessive. 
Wh^efore  the  Judgment  is  affirmed. 


Digitized  by 


Google 


In) 


JOHNSTON  V.  T0WN8END. 


417 


JOHNSTON  et  al.  t.  TOWNSBND,  Secretaty 
o{  State. 
(Snpreme  Conrt  of  Texas.     Jan.  28,  1910.) 

1.  COBPORATIORS    (S   18*)  —  Incobpobation  — 
Chaheh. 

R(T.  St.  1886,  art.  642,  snbd.  14,  permit) 
tbe  ineoipoiation  of  a  corporation  for  tiie  trans- 
action of  any  mannfacturing  or  mining  business 
sad  purchase  and  sale  of  sucli  goods,  wares,  and 
merchandise  nsed  for  such  business.  The  stat- 
ute also  rtqaires  the  preparation  of  a  charter 
ttltiBC  forth  the  purpose  for  which  the  corpo- 
latioD  is  formed.  Eeid,  that  a  proposed  char- 
trr  statins,  "The  purpose  for  which  this  corpo- 
ndon  is  formed  is  the  transaction  of  a  manu- 
(actoring  and  mining  business  and  the  purchase 
ind  aale  of  goods,  wares  and  merchandise  used 
for  sndi  business,"  was  too  indefinite,  since  it 
might  be  interpreted  as  meaning  the  authoriza- 
tion of  the  pursuit  of  both  businesses. 

[Eid.  Note.— For  other  cases,  see  Corporations, 
De<L  Dig.  i  1&*] 

2.  CoiFOBATioNs  (I  14*)— PoBPosss  — Statu- 

lOIT  PBOTiaiOREh-OONSTSUOTIOIT. 

BeT.  St  1^  art.  642,  subd.  14,  authoriz- 
ing; the  formation  of  a  corporation  for  the  trans- 
action of  an;  manufacturing  or  mining  business, 
and  the  purchase  and  sale  of  such  goods,  wares 
and  merchandise  nsed  for  such  business,  while 
{iring  the  right  to  incorporate  for  a  business 
consiiting  of  manufacturing  and  mining,  does 
sot  aothorise  incorporation  for  two  bnsinesses — 
one  of  manufacturing  and  tbe  other  of  mining. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  U  16-22;   Dec.  Dig.  i  14.*] 

Orlgiiial  petition  by  H.  G.  Johnston  and 
othen  for  mandamus  against  W.  B.  Town- 
Kod,  Secretary  of  State.    Writ  refused. 

0.  Ll  Jester,  for  relators.  R.  V.  Davidson 
and  JeweU  P.  Llghtfoot,  Atty.  Gens.,  Wm.  B. 
Hawkins,  Asst  Atty.  Gen.,  and  G.  A.  Leddy, 
Special  Asst  Atty.  Gen.,  for  respondent 

WILLIAMS,  J.  This  is  an  application 
for  a  mandamus  to  compel  the  respondent  to 
file  a  charter  of  Incorporation,  which  he  re- 
fnies  to  do  on  the  ground  that  it  Is  for  the 
formation  of  a  corporation  for  two  purposes 
—manufacturing  and  mining — which,  he  con- 
tends, cannot  be  combined  In  one  charter. 
The  purpose  Is  thus  stated  In  the  proposed 
charter:  "The  purpose  for  which  this  cor- 
poration Is  formed  is  the  transaction  of  a 
mannfactnilng  and  mining  hoslness  and  the 
porcbase  and  sale  of  goods,  wares  and  mer- 
tbandlae  nsed  for  such  buainess."  The  right 
>o  to  incorporate  is  asserted  under  subdlvi- 
tim  14,  art.  642,  Rev.  St  1895,  as  follows: 
"Tbe  transaction  of  any  manufacturing  or 
mining  business  and  the  purchase  and  sale 
of  such  goods,  wares  and  merchandise  used 
for  sndi  business."  It  Is  the  contention  of 
the  relators  that  the  mention  of  both  manu- 
factotlng  and  mining  In  one  subdivision  of 
the  statute  antborlzes  the  formation  of  cor- 
pontloDS  for  both  purposes  without  any  lim- 
itation, which  contention  is  based  upon  cer- 
tain expressions  In  the  opinion  of  this  court 
in  Ramsey  v.  Tod,  95  Tex.  624,  60  S.  W.  133, 
83  Am.  St  Rep.  875>    On  the  other  hand,  re- 


spondent contends  that  manufacturing  and 
mining  are  distinct  businesses,  the  transac- 
tion of  which  by  one  corporation  is  not  au- 
thorized by  the  provision  referred  to  per- 
mitting an  Incorporation  for  the  one  "or" 
the  otbee. 

We  do  not  fully  agree  with  either  conten- 
tion. It  must  be  remembered,  as  was  pointed 
out  in  Ramsey  v.  Tod,  that  another  provi- 
sion requires  that  the  charter  state  "the  pur- 
pose" of  the  incorporation.  It  Is  also  to  be 
noted  that  that  for  which  an  Incorporation 
is  authorized  by  subdivision  14  is  the  trans- 
action of  "a  business" — not  of  two  or  more 
bnsinesses.  Either  mining  or  manufacturing 
may  be  a  business  by  itself.  The  two  may 
be  wholly  distinct  from  and  unrelated  to 
each  other.  A  charter  authorizing  both  with- 
out restriction  would  contain  a  statement, 
not  of  the  purpose,  but  of  the  purposes,  and 
would  empower  the  corporation  to  transact 
not  a  business,  but  businesses.  Instances  of 
this  are  a  business  of  mining  for  gold  and 
another  of  manufacturing  cottons,  of  mining 
for  coal  and  of  manufacturing  shoes.  Re- 
gardless of  the  use  of  alternative  language 
In  subdivision  14,  we  think  the  character  of 
the  statutory  provisions  is  such  as  to  ex- 
clude the  construction  that  the  transaction 
of  two  distinct  bnsinesses  of  mining  and 
manufacturing  are  here  provided  for.  On 
the  other  hand,  there  may  be  a  business  con- 
sisting of  both  manufacturing  and  miuing.  In 
which  the  operations  are  so  related  to  each 
other  as  to  constitute  an  entirety.  The  prod- 
ucts of  the  mine  may  be  sold  In  their  crude 
state,  or  may  be  manufactured  Into  many 
different  articles,  and  these  may  be  sold  or 
devoted  to  their  various  uses.  This  might 
Justly  be  treated  as  the  transaction  of  a  man- 
ufacturing and  mining  business,  and  come 
within  the  language  of  the  statute.  We  do 
not  think  that  the  use  of  the  conjunction  "or^ 
was  Intended  to  prevent  an  Incorporation  for 
that  or  any  other  one  business,  although  It 
consist  partly  of  mining  and  partly  of  man- 
ufacturing. 

If  other  subdivisions  are  examined,  it 
will  be  found  that  In  some  of  them  the  gen- 
eral character  of  the  purpose  which  may  be 
promoted  by  a  corporation  Is  expressed  by 
words  closely  related  in  meaning,  but  used 
disjunctively,  In  order  apparently  to  describe 
fully  the  kind  of  undertaking  meant  rather 
than  to  require  a  critical  distinguishing  of 
them  In  the  drawing  of  charters.  In  the 
second  subdivision  we  have  authority  for 
incorporating  "any  undertaking"  which  Is 
"benevolent  charitable,  educational,  or  mis- 
sionary." Was  it  meant  that  there  should  be 
a  severe  discrimination  between  several 
kinds  of  undertakings  described  by  these  dif- 
ferent words,  that  the  missionary  undertak- 
ing should  not  be  Incorporated  if  It  should  be 
also  a  benevolent  or  an  educational  under- 
taking, or  that  the  benevolent  undertaking 
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should  not  Include  the  charitable  or  the  mis- 
sionary? While  we  do  not  Intend  by  pursu- 
ing this  line  of  reasoning  at  length  through 
the  various  subdivisions  to  decide  questions 
not  before  us,  we  think  we  risk  nothing  in 
saying  that  words  Indicative  of  the  kind  and 
character  of  a  business  meant  are  sometimes 
used  disjunctively  in  this  statute  to  Include 
any  business  or  undertaking  which  is  de- 
scribed or  defined  by  one  or  all  of  such 
words,  and  that  this  Is  true  of  subdivision 
14.  To  further  Illustrate  from  tbe  second 
subdivision  a  mlsrionary  undertaking  is  also 
a  benevolent  one,  and  usually,  if  not  always, 
an  educational  one.  An  educational  one  need 
not  be  either  benevolent,  charitable,  or  mis- 
sionary, but  It  may  possess  all  those  quali- 
ties. BXidently  an  incorporation  is  allowed 
by  this  subdivision  for  any  undertaking  that 
comes  within  the  meaning  of  all  or  either 
of  these  words.  It  does  not  follow  that  sev- 
eral undertakings  which  in  their  natures  are 
separate  and  distinct  may  be  included  as  one. 
So,  we  think,  "a  business"  may  properly  be 
incorporated  as  a  manufacturing  and  mining 
business,  but  two  businesses,  one  of  manu- 
facturing and  the  other  of  mining,  cannot  be 
made  one,  because  tbe  statute  docs  not  so 
provide.  The  legislative  intention  that  the 
business  should  be  a  unit  is  further  shown 
by  the  fact  tliat  in  subdivision  14  there  Is  no 
general  authority  for  the  purchase  and  sale 
of  goods,  but  only  an  authority  for  the  pur- 
chase and  sale  of  those  "used  for  such  busi- 


A  charter  must  specify  the  purpose  for 
which  the  corporation  is  to  be  created.  This 
should  be  done  with  sufficient  clearness  to 
enable  the  Secretary  of  State  to  see  that  the 
purpose  specified  is  one  provided  for  by  the 
statute,  and  to  define  with  some  certainty 
the  scope  of  tbe  business  or  undertaking  to 
be  pursued.  The  charter  tendered  in  this 
case  is  so  general  and  indefinite  in  its  lan- 
guage that  while  it  might  apply  to  one  busi- 
ness, such  a»  we  have  mentioned,  consist- 
ing of  both  manufacturing  and  mining,  with 
the  purchase  and  sale  of  goods,  etc.,  used  for 
it,  it  might  also  be  taken  to  authorize  the 
transaction  of  two  businesses,  one  of  manu- 
facturing and  another  of  mining,  with  the 
further  power  of  purchase  and  sale  incident 
to  each.  And  it  appears  to  be  tbe  purpose 
of  the  relators  to  use  the  charter  for  th%  car- 
rying on  of  what  we  regard  as  two  distinct 
businesses.  We  may  look  to  this  as  Illustra- 
tive of  the  capacities  for  use  of  that  which 
It  is  sought  to  have  the  respondent  file,  al- 
though we  do  not  think  that  questions  as  to 
what  may  be  done  under  a  charter  ordinarily 
arise  when  it  is  proposed  to  have  one  filed. 
It  is  proper  and  Important  to  see  that  the 
purpose  of  a  charter  Is  so  expressed  as  to 
carry  out  the  Intention  of  the  Legislature  In 
making  tliat  requirement;  for  it  is  by  a  com- 
pliance with  it  that  the  public,  as  well  as 
those  specially  interested  in  corporations, 
are  to  be  protected  agahist  the  assumption 


of  powers  not  granted.  It  appears  from  the 
petition  that  the  relators  who  are  also  tbe 
proposed  corporators  have  heretofore  acted 
as  partners  in  mining  for  oil,  gas,  and  water, 
and  have  manufactured  their  own  tools  and 
equipment  and  devices  used  in  that  business, 
and  have  invented  and  received  patents  on 
some  which  were  new.  They  have  be«i  able 
to  manufacture  more  of  these  than  they  have 
needed  in  doing  their  own  work,  and  have 
l>een  engaged  in  selling  them,  and  the  man- 
ufacturing business  which  they  wish  to  In- 
corporate is  that  of  making  ttiese  tools,  de- 
vices, etc.,  for  sale  to  others.  Such  mann- 
facturlng  has  heretofore  been  a  part  of  tbe 
business  which,  as  individuals,  they  liad  a 
right  to  conduct,  but  it  by  no  means  follows 
that  it  with  ail  else  that  is  proposed  for  the 
corporation  is  only  one  business  of  mining 
and  manufacturing  such  as  one  corporation 
may  follow.  It  seems  plain  that  the  bosl- 
ness  of  manufacturing  for  sale,  tools,  etc., 
for  mining  Is  as  distinct  from  the  business  of 
mining  as  the  business  of  manufacturing  for 
sale  farming  implements  would  be  from 
farming.  In  order  to  hold  that  the  statute 
allows  the  incorporating  for  two  such  pur- 
poses, we  should  have  to  hold  that  it  au- 
thorizes the  incorporation  of  one  company 
for  distinct  businesses  of  manufacturing  and 
mining,  which,  as  we  luive  already  said,  is 
not  true.  And,  as  the  charter  offered  can  be 
interpreted  as  meaning  and  is  intended  to 
mean  that  it  authorizes  the  pursuit  of  both 
businesses,  we  think  the  respondent  had  the 
right  under  the  law  to  refuse  to  file  it  until 
the  doubt  as  to  its  scope  should  be  removed 
by  a  more  specific  statement  of  the  purpose. 
As  we  have  before  Indicated,  relators  rely 
on  some  expressions  in  the  opinion  in  Ram- 
sey V.  Tod,  for  tlieir  contention  that  charters 
are  authorized  without  limitation  for  all  tbe 
purposes  mentioned  in  any  one  subdivision 
of  the  statute.  What  was  really  held  was 
that  the  subdivision  of  the  statute  showed 
the  legislative  intent  that  there  should  be  no 
uniting  of  purposes  mentioned  in  difTerent 
subdivisions,  although  related  to  each  other, 
and  only  those  mentioned  in  tbe  same  subdi- 
vision were  capable  of  being  Joined  in  one 
charter.  It  certainly  was  not  meant  that  all 
of  those  mentioned  in  any  subdivision  could 
be  united  in  every  case,  regardless  of  the 
way  in  which  they  might  be  related  to  or 
connected  with  each  other.  It  will  be  seea 
that  the  effort  in  that  case  was  to  incor- 
porate businesses  which  would  have  liad  a 
close  and  natural  connection  with  each  oth- 
er, viz.:  (1)  "The  purchase  and  sale  of 
goods,  wares  and  merchandise,  and  agricul- 
tural and  farm  products";  and  (2)  "the  ac- 
cumulation and  loan  of  money  in  canylng 
out  said  purpose."  It  thus  appears  that  tbe 
latter  purpose  would  liave  been  wholly  de- 
pendent on  the  results  of  the  first  Tbe 
holding  was  that  because  of  the  fact  that 
these  purposes  were  treated  by  the  statute 
as  separate  they  could  not  be  made  one  as 


Digitized  by  VjOOQIC 


Tei) 


ERUEGEL  T.  RAWLIKS. 


419 


Moebt,  notwithstanding  the  dependence  of 
one  upon  tbe  other.  With  this  in  mind,  it  is 
easy  to  understand  what  was  said  as  to 
those  purposes  mentioned  together  in  the 
sDbdivislons.  They  were  treated  by  the  stat- 
ute Itself  as  U  they  could  be  united  and 
hence  they  may  be;  bat  this  does  not  mean 
that  they  must  be  held  in  every  instance  to 
constltnte  "a  business"  the  transaction  of 
which  is  "the  purpose"  of  the  Incorporation, 
although  wboUy  distinct  from  and  unrelated 
to  each  otlier.  The  court  in  Ramsey  ▼.  Tod 
had  no  occasion  to  determine  tbe  conditions 
essential  to  Incorporating  when  only  those 
things  mentioned  in  a  single  subdivision 
were  in  Question.  We  have  endeavored  to 
thow  bow  mining  and  manufacturing  may 
be  combined  under  subdivision  14  and  re- 
strict our  decision  to  that. 

The  l^^atlon  enacted  since  tbe  decision 
refored  to  was  made  by  which,  relators 
claim,  tbe  declarations  In  th'at  (pinion  con- 
cerning tbe  right  to  Incorporate  under  the 
snbdiTlslons  was  impliedly  approved,  has  no 
bearing  on  the  question  that  we  can  perceive. 
Acts  1908.  p.  227,  c.  1S8;  Acts  1905,  p.  28,  c. 
24;  Acts  1905,  p.  73,  c.  53;  Acts  1907,  p.  294, 
c  li>2.  Those  statutes  merely  authorize  the 
diarterbig  of  corporations  for  named  pur- 
poses which  before  had  been  mentioned  in 
separate  sulidlvislons,  and  to  that  extent 
modified  the  pre-existing  rule  declared  by 
this  conrt  They  did  not  repudiate  the  dicta 
u  to  chartering  under  one  subdlviajon,  nor 
do  we  do  80.  On  the  contrary,  we  hold  that 
the  right  is  given  by  subdivision  14  to  Incor- 
porate for  "a  business"  consisting  of  manu- 
facturing and  mining,  but  not  for  two  busi- 
nesses— one  of  manufacturing  and  the  other 
tit  mining. 

Mandamus  refused. 


KRUE6EL  T.  RAWLINS  et  al. 

(Sapreme  Conrt  of  Texas.     Jan.  12,  1910.) 

COUKTS  (g  475*) — OWKEBBHIP  OF  JUDOUENT 
— JrBISDICTION    TO    DETERMINE. 

The  question  of  the  ownership  of  a  money 
jodKment  as  between  adverse  claimants  could 
be  detennined  by  a  conrt  other  than  that  which 
nndeted  tbe  inagment,  and  such  determination 
woold  be  binding  npon  the  parties  to  the  action 
to  determine  ownership. 

(Gd.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  f  475.»] 
2.  Afpkai.   ahd    Ebsob    (I    984*)— Pbesump- 

noRS— PBESmCFTIOKB    TO     SOBTAIR     JDDO- 
KENT. 

All  presumptions,  consistent  with  the  rec- 
ori  must  be  indulged  to  support  the  Judgment 
below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3777-3781;  Dec.  EHg.  | 
934.'] 

ApSilcMoa  for  Writ  of  Error  to  Court  of 
Clrii  Appeals  of  Fifth  Supreme  Judicial 
District 

Action  by  Herman  Kruegel  against  A.  B. 


Rawlins  and  others.  Judgment  for  defend- 
ants, after  which  the  Court  of  Civil  Appeals 
affirmed  the  judgment  (121  S.  W.  21Q,  and 
plaintiff  applies  for  writ  of  error.  Writ 
refused. 

Herman  Kruegel,  pro  8& 

WILUAMS,  J.  This  was  an  action  by 
plaintiff  In  error  against  Rawlins  and  the 
Buretlea  on  bis  bond  as  clerk  of  tbe  district 
court  of  Dallas  county  and  against  Charles 
F.  Bolanz  and  J.  P.  Murphy  for  damages  for 
the  refusal  of  tbe  derk  to  Issue  execution  on 
a  judgment  of  tbe  district  conrt  of  the  Four- 
teenth district  In  favor  of  plaintiff  in  error 
against  said  Bolanz  and  Murphy.  Judgment 
was  rendered  against  tbe  plaintiff  because 
of  another  judgment,  which  Is  thus  stated 
in  the  statement  of  facts:  "The  defendants 
offered  in  evidence  the  judgment  of  the  dis- 
trict court  of  the  Forty-Fourth  judicial  dis- 
trict of  Texas  holding  session  in  said  Dallas 
county,  rendered  on  the  26th  day  of  March, 
1904,  In  the  case  of  Chas.  F.  Bolanz  v.  Herman 
Kruegel  et  al..  No.  22,468,  In  which  Judgment 
It  was  decreed  and  adjudged  that  the  owner- 
ship of  said  judgment  of  Herman  Kruegel  y. 
Murphy  &  Bolanz,  No.  12,634,  rendered  in 
tbe  district  court  of  the  Fourteenth  Judicial 
district  of  Texas,  on  March  17,  1894,  for 
$1,318.60,  had  been  divested  out  of  said  Krue- 
gel, and  that  he  did  not  own  said  Judgment; 
and  the  said  Kruegel,  his  agent  and  attorneys, 
and  H.  W.  Jones,  the  then  district  clerk  of 
the  district  courts  of  Dallas  county,  and  his 
deputies  and  successors  in  office  and  their 
deputies,  and  J.  Roll  Johnson,  sheriff  of  said 
Dallas  county,  and  Ills  deputies  and  succes- 
sors in  office  and  their  deputies,  were  en- 
joined from  issuing  or  levying  any  execution 
for  said  Kruegel  upon  said  judgment  render- 
ed on  March  17,  1894,  by  the  district  court 
of  the  Fourteenth  judicial  district  of  Texas, 
holding  session  in  Dallas  county,  In  said 
cause  No.  12,634,  Herman  Kruegel  v.  Murphy 
&  Bolanz." 

This  was  held  by  the  district  court  and 
the  Court  of  Civil  Api)eals  to  be  a  bar  to  this 
action.  The  objection  made  to  this  holding 
is  that  It  was  not  within  tbe  power  of  one 
district  court  finally  and  perpetually  to  en- 
join tbe  issuance  of  execution  upon  the  judg- 
ment of  another  district  court,  and  that  the 
judgment  Is  void. 

It  will  be  seen  from  tbe  above  statement 
that  the  record  does  not  show  what  was  the 
nature  of  the  action  In  which  the  Judgment 
thus  attacked  was  rendered,  nor  who  were 
all  tbe  parties  to  it  For  all  that  ap];>ear8  it 
may  have  been  an  action  by  Bolanz  against 
Kruegel  and  some  other  persons,  claiming  to 
be  the  owners  of  tbe  Judgment  and  the  right 
to  the  money  due  upon  it,  to  have  determined 
the  questions  thus  In  controversy.  Such  an 
issue  between  such  adverse  claimants  could. 
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we  think,  be  determined  by  another  conit 
than  that  which  rendered  the  jud^nnent 
against  Bolanz  and  Murphy,  and  the  deter- 
mination thereof  would  be  binding  upon  the 
parties  to  such  an  action.  We  must  presume, 
aa  far  as  may  be  done  consistently  with  the 
record,  that  the  Judgment  was  such  as  to 
support  the  action  of  the  courts  below;  and 
It  would  not  entitle  plalntltF  In  error  to  a 
reyeraal,  even  if  we  should  bold  that  one 
court  cannot,  by  an  injunction  laid  only  up- 
on the  officers  of  another  court  of  equal  Juris- 
diction, deprive  the  latter  of  the  power  to 
control  Its  own  processes  and  to  execute  Its 
own  decrees.  The  district  court  merely  held 
that  the  clerk  had  no  right  or  authority  to 
issue  an  execution  for  Kruegel.  That  would 
be  true  if  the  court  by  the  Jtidgment  relied 
on  by  the  defense,  with  proper  parties  and 
issues  before  it,  determined  that  Kruegel  was 
not  entitled  to  control  the  process  on  the 
Judgment  sued  on.  What  would  be  the  ef- 
fect of  a  Judgment  by  which  one  court  mere- 
ly undertook  to  deprive  the  officers  of  another 
of  the  power  to  issue  and  execute  Its  pro- 
cess In  favor  of  a  party  entitled  thereto  by 
its  Judgment  we  need  not  decide,  since  we 
cannot  see  from  the  record  that  that  Is  the 
question  upon  which  this  case  depends. 
Writ  of  error  refused. 


STATE  y.  SCHWARZ. 

(Supreme  Court  of  Texas.    Jan.  26,  1910.) 

CoiTBTB  (I  91*)— Dbcisions  of  Court  of  Cbik- 

INAL  APPEAUJ— CONCLUSIVKNKSS. 

Where  the  Court  of  Criminal  Appeals  de- 
clared the  local  option  election  in  certain  dis- 
tricts void,  and  the  state  and  county  accepted 
the  decision,  and  licenses  were  issued  for  the 
sale  of  liquor  for  many  years,  the  decision  Is 
conclusive  apcm  the  civil  courts. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent 
Die.  11  325,  326 ;   Dec.  Dig.  I  81.*] 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  Second  Supreme  Judicial  District 

Suit  by  the  State  of  Texas  against  William 
Schwarz  to  restrain  defendant  from  engag- 
ing in  the  business  of  liquor  selling.  E^m 
a  Judgment  refusing  an  Injunction,  the  state 
appeals.  Questions  certified  to  the  Supreme 
Court  by  the  Circuit  Court  of  Appeals.  Ques- 
tions answered. 

W.  B.  Murphy,  County  Atty.,  B.  B.  Mitchell, 
and  Robt  E.  Cofer,  for  the  State.  J.  T. 
Adams,  Stuart  &  Bell,  and  Davis  &  Tbomason, 
for  appellee. 

BROWN,  J.  On  the  18th  day  of  July,  1903, 
the  commissioners'  court  of  Cooke  county  des- 
ignated, by  metes  and  bounds  which  em- 
braced seven  Justice  precincts  in  said  county, 
a  subdivision  of  said  county  within  which  an 
election  should  be  ordered  to  determine  wheth- 
er or  not  the  sale  of  Intoxicating  liquors 
should  be  prohibited  therein.    One  Justice  pre- 


cinct was  omitted.  The  commissioner^  court 
ordered  the  election  to  be  held  on  the  Stfa  day 
of  August,  1903.  The  election  was  held  In 
the  manner  provided  by  law.  A  majority  of 
the  votes  cast  were  in  favor  of  proliibitlns 
the  sale  of  intoxicating  liquors  within  ttie 
designated  territory.  Returns  of  the  election 
were  made  In  due  form,  and  the  result  as- 
certained and  published,  putting  into  force 
in  said  territory  the  law  prohibiting  the  sale 
of  intoxicating  liquors  in  said  subdivision. 
No  contest  of  said  election  was  then  or  has 
since  been  had.  Within  a  short  time  after 
the  law  went  into  effect,  Ed  Heyman  was  in 
due  form  charged  with  the  violation  of  said 
law.  He  procured  from  HotL  W.  L.  David- 
son, Presiding  Justice  of  the  Court  of  Crim- 
inal Appeals,  a  writ  of  habeas  corpus,  whlcb 
was  made  returnable  to  the  regular  term  of 
that  honorable  court  and  on  the  aotb  day  of 
January,  1904,  the  Honorable  Court  of  Crim- 
inal Appeals  discharged  said  Heyman  from 
custody,  holding  the  election  void.  Ex  parte 
Heyman,  45  Tex.  Cr.  R.  632,  78  S.  W- 
349.  From  that  time  until  the  institution  of 
this  proceeding,  the  state,  county,  and  towns 
In  said  county  have  Issued  licenses  to  persons 
permitting  them  to  sell  Intoxicating  Uquors 
without  regard  to  said  election,  and  the  state, 
county,  and  towns  have  collected  the  license 
taxes  for  selling  such  liquors  within  said  ter- 
ritory at  such  places  as  had  not  been  prohibit- 
ed by  previous  elections.  The  state,  by  the 
county  attorney  of  Cooke  county,  presented  to 
the  Judge  of  the  district  court  for  that  coun- 
ty a  petition  for  an  injunction  to  restrain  the 
appellee  from  pursuing  the  occupation  of  sell- 
ing Intoxicating  liquors  within  said  territory. 
The  Injuction  was  refused,  and  the  state  ap- 
pealed. The  Honorable  Court  of  CivU  Ap- 
peals certified  to  this  court  these  questions: 

"First  In  view  of  section  2  of  the  act  of 
the  Thirtieth  Legislature  (Acta  1907,  p.  448). 
amending  article  3397,  Revised  Civil  Statutes, 
and  providing  that  all  local  option  elections 
theretofore  held  shall  be  conclusively  pre- 
sumed to  be  valid  and  binding,  unless  con- 
tested within  60  days  from  the  date  the  act 
took  effect  will  the  defendant  be  heard  to  as- 
sail the  validity  of  the  election  in  this  pro- 
ceeding? 

'Uf  the  foregoing  question  be  answered  In 
the  affirmative,  then — 

"Second.  Is  the  decision  of  our  Court  of 
Criminal  Appeals  in  Ex  parte  Heyman,  su- 
pra, binding  upon  our  civil  courts? 

"If  the  second  question  be  answered  In  the 
negative,  then — 

"Third.  Assuming  the  allegations  of  facta 
both  in  the  petition  and  answer  to  be  true, 
was  the  local  option  election  alleged  for  any 
reason  invalid?" 

We  answer  the  second  question  in  the  af- 
firmative, which  renders  answers  to  Hie  oth- 
er questions  unnecessary. 

The  practical  effect  of  tile  decision  of  the 
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Oonrt  of  Olmlnal  Appeals  In  tbe  Heyman 
Cue  was  to  annul  the  election  therein  In 
question.  This  result  has  been  recognized  by 
tbe  state,  the  county,  and  its  towns.  That 
coart  bad  jurisdiction  of  the  subject-matter 
at  the  time,  and  there  is  not  and  was  not  any 
court  in  this  stat«  with  authority  to  revise  its 
dedsloo.  The  Heyman  Case  was  decided  In 
Janoary,  1904,  and  in  the  succeeding  June  the 
cue  of  Commissioners'  Court  of  Nolan  Coun- 
ty T.  Beall,  98  Tex.  104,  81  S.  W.  528,  came  be- 
fore this  court.  In  that  case  the  question  of 
tbe  btatdlng  force  of  the  decision  of  the  Court 
of  Criminal  Api)ealB  on  the  ciyll  courts  was 
carefnlly  considered  and  answered  in  the  af- 
flrmatlTe. 

We  cannot  better  express  our  reasons  for 
the  afDrmatlTe  answer  given  than  to  quote 
from  the  opinion  in  the  Nolan  County  Case 
u  follows:  "We  are  of  opinion  that  the  ques- 
tions certified  belong  to  a  class  which,  fall 
within  the  peculiar  jurisdiction  of  the  Court 
of  Criminal  Appeals,  and  in  which  tills  court 
should  follow  the  decisions  of  that  court 
*  *  *  The  local  cation  laws  of  this  state 
depend  wholly  for  their  enforcement  upon 
tbe  Infliction  of  the  penalties  prescribed  by 
the  statute  through  the  procedure  provided 
for  that  purpose  by  our  Code  of  Criminal 
Pracednre.  The  prosecutions  thereunder  must 
be  instltnted  and  tried  in  the  courts  having 
criminal  jurisdiction.  Therefore  we  are  of 
(qtlnlon  that  our  local  option  statutes  are 
strictly  and  essentially  criminal  laws,  and, 
u  sndi,  primarily  subject  to  the  decisions  of 
tbe  criminal  courts  as  to  their  validity  and 
construction.  Appeals  lie  in  criminal  cases 
to  tbe  Court  of  Criminal  Appeals  as  the  court 
of  last  resort.  Their  decisions  are  final  upon 
the  questions  determined  by  them,  and  settle 
the  law  in  purely  criminal  matters,  at  least 
u  to  all  inferior  courts  over  which  they  exer- 
cise appellate  jurisdiction.  In  like  manner 
tbe  decision  of  the  Supreme  Court  Is  final  and 
tothoritative  over  questions  not  involving  the 
criminal  laws.  Such  is  the  constitutional 
(tren^tlve  of  the  two  courts.  Neither  Is  in 
toy  manner  subordinate  to  the  other.  Yet 
there  are  criminal  cases  which  may  inciden- 
tally Involve  a  question  of  civil  law,  and  civil 
cues  in  which  in  like  manner  points  of  crim- 
inal law  call  for  solution.  For  example.  In  a 
IBosecotlon  for  theft,  a  question  of  the  title 
to  property  may  be  raised.  So,  In  a  suit  to 
recover  damages  for  false  imprisonment,  a 
qnestion  may  arise  as  to  the  right  to  make  an 
arrest  under  the  provisions  of  our  Code  of 
Criminal  Procedure,  which  is  a  question  of 
criminal  law." 

The  Independent  jurisdiction  of  the  two 
courts  of  last  resort  and  the  confilct  are  clear- 
ly stated  in  the  Nolan  County  Case  as  fol- 
lows: "Such  being  the  jurisdiction  of  the 
two  courts  of  last  resort,  and  since,  under 
tbe  nle  of  the  common  law,  the  decisions 
of  (odi  courts  are  authoritative  and  control- 
ling apon  other  courts.  It  occurs  to  us  that 
when  the  amended  judiciary  article  of  our 


Constitution  was  framed  and  adopted — sep- 
arating, as  it  does,  the  jurisdiction  of  the  two 
courts  of  final  resort,  by  giving  to  the  one  juris- 
diction of  criminal  cases  only,  and  to  the  otber 
civil  jurisdiction  alone — It  was  not  contemplat- 
ed that  there  would  result  a  conflict  of  decision 
In  the  two  courts  which  there  was  no  provi- 
sion for  reconciling.  On  the  contrary,  we  are 
of  opinion  that  It  was  considered  that,  upon 
questions  of  criminal  law  which  might  arise 
in  the  Supreme  Court,  that  court  would  bow 
to  the  decisions  of  the  Court  of  Crhnlnal  Ap- 
peals, and  that  upon  those  of  civil  law  the 
latter  would  accept  the  rulings  of  tbe  Su- 
preme Court" 

This  court  did  not  agree  to  the  construction 
placed  upon  section  20  of  article  16  of  tbe 
Constitution  by  the  majority  of  the  Honor- 
able Court  of  Criminal  Appeals  In  that  case, 
but  concluded  to  follow  it  as  the  best  solution 
of  the  confilct.  This  case  is  based  upon  the 
same  state  of  facts  as  the  Heyman  Case,  and 
the  principle  upon  which  the  doctrine  of  stare 
decisis  rests  furnishes  a  sound  reason  for  the 
adherence  of  this  court  to  the  Nolan  County 
Case.  Bums  v.  Ledbetter,  56  Tex.  284.  The 
decision  of  the  Honorable  Court  of  Criminal 
Appeals  practically  annulled  the  local  option 
election  in  Cooke  county.  The  result  was  ac- 
cepted by  all  parties,  and  for  years  the  state 
and  county  have  acted  upon  that  decision. 
Rights  have  been  acquired  under  it,  and  to 
revive  that  election  now  might  Involve  men 
In  serious  prosecutions  and  subject  them,  per- 
haps, to  heavy  penalties  for  acts  performed 
under  the  authority  of  the  state.  We  believe 
that  the  decision  In  the  Heyman  Case  should 
be  held  to  settle  tbe  result  of  that  election. 

Since  the  decision  of  this  court  In  the  No- 
lan County  Case  was  made,  the  Legislature 
has  enacted  a  law  by  which  the  violation  of 
such  laws  may  be  enjoined  by  a  proceeding 
on  the  part  of  the  state  whereby  the  power 
to  enforce  the  local  option  laws  Is  conferred 
upon  the  civil  courts.  Acts  1907,  p.  166,  c.  77. 
Tbe  Thirtieth  Legislature  passed  an  act  by 
which  all  contests  of  election  must  be  prose- 
cuted In  the  district  court  Acts  1907,  p.  447, 
c.  8.  Subsequent  to  the  enactment  of  those 
statutes  the  case  of  Grlflln  v.  Tucker,  118  S. 
W.  635,  came  before  this  court  on  certified 
questions  which  called  for  a  construction  of 
the  same  section  of  the  Constitution  as  tbe 
Heyman  Case.  Judge  Williams  carefully  re- 
viewed the  authorities,  and  this  court  held 
that  under  the  changed  conditions  in  the  fu- 
ture this  court  win  not  follow  the  decision 
of  the  Court  of  Criminal  Appeals  on  this 
question,  closing  with  this  specific  statement 
of  the  future  action  of  this  court:  "Much 
more  might  be  said  upon  tbe  question,  but 
we  have  sufficiently  Indicated  the  reasons 
which  induce  us  reluctantly  to  disagree  with 
the  views  of  the  majority  of  the  Court  of 
Criminal  Appeals.  •  ♦  •  Ordinarily  this 
court  follows  the  construction  given  to  penal 
statutes  by  the  Court  of  Criminal  Appeals, 
since  the  enforcement  of  such  statutes  must 
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be  in  accordance  with  such  constrnctlon;  bnt 
the  decision  of  questions  coming  within  the 
scope  of  cases  of  contested  elections  is  In- 
trusted to  the  civil  courts,  and  must  be  in  ac- 
cordance with  their  own  construction  of  the 
controlling  constitutional  and  statutory  provl- 
sions." 


CHARLTON,  County  Treasurer,  v.  COUSINS, 
State  Superintendent. 

(Supreme  Court  of  Texas.    Jan.  19,  1910.) 

1.  Statutes  (|  122*)— Subjects  and  Tttles— 

"COUNTT     TbEASUBEB"  —  "COUNTT     TBEAS- 
UBY." 

The  provision  of  Laws  1909,  p.  17,  c.  12, 
providing  that  the  terms  "county  treasurer"  and 
county  treasury,"  as  used  in  all  provisions  of 
law  relating  to  school  funds,  shall  be  construed 
to  mean  the  county  depository,  is  not  subject  to 
the  objection  that  it  is  not  within  the  title  of 
the  act  entitled,  "An  act  putting  into  effect  the 
constitutional  amendment  adopted  by  the  people 
at  the  last  general  election,  relating  to  public 
■chools,  by  amending  sections  50,  57,  58,  60,  61, 
63,  65,  66,  76,  77,  78,  80,  81,  and  154,  and  add- 
ing l^a,  of  chapter  124  of  the  Acts  of  the  Reg- 
ular Session  of  the  Twenty-Ninth  Legislature, 
relating  to  school  districts  and  school  funds." 

[SM.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  175 ;  Dec.  Dig.  f  122.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  166a] 

2.  soeools  and  school  distbicts  (|  10*)— 

Offioebb— Statutes. 

Laws  1909,  p.  17,  c.  12,  provides  that  the 
terms  "county  treasurer"  and  "county  treasury," 
as  used  in  all  provisions  of  law  relating  to  school 
funds,  shall  be  construed  to  mean  the  county 
depository.  Held,  that  the  provision  is  not  in- 
valid on  the  groond  that  in  substituting  the  de- 
pository for  the  treasurer  in  the  exercise  of  the 
powers  and  performance  of  the  duties  in  rela- 
tion to  school  funds,  the_  statute  constitutes  the 
depository  an  officer,  which  cannot  be  done  con- 
sistently with  the  Constitution  inasmuch  as  a 
county  depository  may  be  a  corporation  incom- 
petent to  hold  office,  there  being  nothing  in 
Cimst.  art.  7,  |i  1,  5,  and  article  16,  {  44,  re- 
quiring the  school  fund  to  be  kept  in  the  custody 
of  the  county  treasurer  or  other  officer. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  13;  Dec.  Dig.  { 
10.»] 

8.  Schools  and  School  Distbiots  (S  10*)— 

Custody  of  Funds— Statutes. 

The  provision  is  not  invalid  on  the  ground 
that  It  allows  national  banks  to  become  depos- 
itories, and  that  the  assumption  of  the  duties  of 
the  position  are  beyond  the  powers  of  a  national 
bank. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  13;  Dec.  Dig.  f 
10.*] 

Mandamus  by  James  Charlton,  as  County 
Treasurer  of  Harris  County,  to  compel  R.  B. 
Cousins,  State  Superintendent  of  Public  In- 
struction, to  Issue  to  relator  a  certificate 
showing  the  amount  of  money  apportioned 
by  the  Board  of  Education  to  Harris  County, 
as  its  share  of  the  available  school  fund. 
Mandamus  refused. 


George  L.  Charlton,  for  relator.  J.  P. 
Llghtfoot,  Atty.  Gen.,  J.  T.  Sluder,  Asst 
Atty.  Gen.,  and  J.  W.  Brady,  Asst  Atty.  Gen.. 
for  respondent 

WILLIAMS,  J.  The  relator,  as  county 
treasurer  of  Harris  county,  se^s  to  compel 
the  respondent,  as  State  Superintendent  of 
Public  Instruction,  by  mandamus  to  issue  to 
relator  a  certificate  showing  the  amount  of 
money  apportioned  by  the  board  of  educa- 
tion to  Harris  county  as  its  share  of  the 
available  school  fund.  The  respondent  de- 
nies the  right  of  relator  to  the  certificate  for 
the  reason  that  the  act  of  the  Thirty-First 
Legislature  requires  that  it  be  issued  to  the 
county  depository.  Laws  1909,  p.  17  et  seq.. 
c.  12.  Relator  concedes  the  statute  so  re- 
quires, bnt  denies  Its  validity.  The  provision 
thus  attacked  is  the  proviso  of  section  154a 
(page  22)  "that  the  terms  comity  treasurer 
and  county  treasury  as  used  In  all  provisions 
of  law  relating  to  school  funds  shall  here- 
after be  construed  to  mean  the  county  deposi- 
tory," which  has  the  effect.  If  valid,  to  sub- 
stitute the  depository  for  the  treasurer  as 
the  one  to  receive  the  certificate  in  question. 

The  first  contention  Is  that  the  provision 
is  not  within  the  title  of  the  act,  which  is  as 
follows:  "An  act  putting  into  effect  the  con- 
stitutional amendment  adopted  by  the  people 
at  the  last  general  election,  relating  to  public 
schools,  by  amending  sections  50,  57,  58,  60. 
61,  63,  65,  66,  76,  7T,  78.  80,  81  and  154.  and 
adding  154a,  of  diapter  124  of  the  Acts  of  the 
Regular  Session  of  the  29th  Legislature,  re- 
lating to  school  districts  and  school  funds,  re- 
pealing all  laws  and  parts  of  laws  in  conflict 
herewith,  and  declaring  an  emergency."  The 
view  of  counsel  seems  to  be  that,  as  the  act  is 
one  to  put  In  force  a  constitutional  amend- 
ment, Its  provisions  must  be  confined  to  the 
points  of  difference  between  the  amended 
and  the  amending  prorision  to  those  feat- 
ures of  the  new  provision;  In  other  words, 
which  are  changes  from  the  old.  But  this 
is  an  inadmissible  view  for  two  reasons: 
First,  the  amendment  consists  of  an  entire 
provision,  which  provides,  among  other  things. 
for  the  raising,  of  funds  for  the  support  of 
the  public  schools,  and  an  act  intended  for 
the  putting  of  such  a  provision  Into  practi- 
cal operation  may  well  contain  provisions  for 
the  raising,  safe-keeping,  and  application  of 
such  funds.  Second,  the  title  of  the  act  does 
not  stop  with  the  language  relied  on,  but 
states  that  the  putting  in  force  is  to  be  ac- 
complished by  the  amendment  of  another  act, 
relating  to  school  districts  and  school  funds. 
This  is  as  full  and  clear  a  statement  of  the 
subject  of  the  act  as  could  well  be  expected 
to  be  given  in  brief  and  general  form,  and 
those  provisions  concerning  the  custody  of 
the  funds  are  as  proper  to  that  subject  as 
any  in  the  statute. 

The  next  contention  Is  that  the  provision 
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In  qaesUon  Is  Invalid  because,  In  substltatlng 
the  depository  for  the  treasurer  In  the  exer- 
cise of  the  powers  and  performance  of  the 
duties  In  relation  to  the  school  fund,  It,  In  ef- 
fect, constitutes  the  depository  an  officer, 
which  cannot  be  done  consistently  with  the 
Constitution,  Inasmuch  as  a  county  deposi- 
tory may  be,  and  In  this  Instance  Is,  a  cor- 
poration Incompetent  to  hold  office.  The 
county  treasurer  Is  an  officer,  made  such  by 
the  Constitution  and  laws,  but  it  does  not 
follow  that  the  depository,  In  taking  his  place 
to  perform  the  duties  required  in  connection 
wHh  the  school  fund,  also  becomes  an  officer. 
That  depends  on  the  nature  of  those  duties. 
There  Is  nothing  In  the  Constitution  which 
requires  that  the  school  fund  be  kept  In  the 
custody  or  under  the  management  or  control 
of  the  county  treasurer  or  of  any  officer. 
Article  7,  {{  1  and  5;  article  16,  §  44.  Any 
agent  or  employs  such  as  the  Legislature 
may  proTide  for  may  be  Intrusted  with  the 
performance  of  the  service  as  well  as  an  offi- 
cer. When  we  look  to  the  provisions  of  the 
law  defining  the  services  or  duties  formerly 
to  be  rendered  by  the  treasurer,  but  now  to 
be  rendered  by  the  depository  In  handling 
the  school  fund,  we  find  that  all  are  such  as 
can  be  rendered  by  an  agent  or  employe — that 
they  are  such  as  may  properly  be  made  Incl- 
dMJt  to  a  mere  depository  of  funds.  They  are 
too  many  and  too  lengthy  to  be  Inserted  or 
discussed  In  detail,  and  we  merely  state  our 
conclusions. 

It  is  also  said  that  the  statute  allows  na- 
tional banks  to  become  depositories,  that 
the  depository  of  Harris  county  Is  a  nation- 
al bank,  and  that  the  assumption  of  the  du- 
ties of  the  position  are  beyond  its  powers, 
t'ndonbtedly  national  banks  may  receive 
fnnds  on  deposit,  and  may  handle  and  must 
properly  account  for  them.  The  provisions 
of  the  statutes  under  which  these  funds  are 
to  be  received  may  be  taken  as  the  statement 
of  the  terms  uix>n  which  the  deposits  may  be 
made,  which  terms  are  accepted  in  the  as- 
snmption  of  the  relation.  They  are  only  such 
48  look  to  the  proper  disbursement  of  and 
accoanting  for  the  moneys  deposited — such 
as  a  bank  might  make  with  any  other  depos- 
itor. 

It  may  be  true  that  the  Legislature  has  not 
the  power  to  prescribe  rules  to  operate  as 
laws  to  govern  the  management  of  the  busi- 
ness of  national  banks ;  but  It  does  not  fol- 
low that  the  Legislature  may  not  prescribe 
tetms  upon  which  its  officers,  charged  with 
the  administration  of  public  affairs  involving 
the  management  of  public  funds,  may  so  de- 
posit those  funds  as  to  make  them  yield  a 
rerenne,  and  at  the  same  time  secure  their 
safe-keeping,  their  lawful  disbursement,  and 
a  proper  accounting  for  them ;  and  we  do 
not  see  that  this  involves  anything  that  na- 
tional banks  may  not  voluntarily  undertake. 
Certainly  nothing  has  Keen  shown  to  justify ' 


this  court  In  declaring  the  statute  In  ques- 
tion to  be  in  conflict  with  any  provision  of 
the  Constitution. 
Mandamus  refused. 


Mcknight  v.  state. 

(Court  of  Criminal  Appeals  of  Texas.     Dec.  1, 
1909.     Rehearing  Denied  Jan.  19,  1910.) 

JDBT  (§  66*)— Dbawimg  JTubt— Officers  Who 

MAY  Act. 

Where  there  was  no  willful  violation  of  the 
statute  requiring  the  jury  commission  to  draw 
a  jury  panel,  there  was  no  error  in  forcing  one 
to  be  tried  before  a  jury  summoned  by  the  sher- 
iff under  the  direction  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Juryi  Cent 
Dig.  §  284;   Dec.  Dig.  t  66.»] 

Appeal  from  Nacogdoches  County  Court; 
C.  D.  Mlms,  Judge. 

Toss  McKnlght  was  convicted  of  theft,  and 
he  appeals.    Affirmed. 

Ingraham,  Middlebrook  &  Hodges,  for  ap- 
pellant. F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
misdemeanor  theft,  and  his  punishment  as- 
sessed at  a  fine  of  $50  and  six  months'  im- 
prisonment In  the  county  Jail. 

1.  The  first  ground  of  the  motion  for  a 
new  trial  InsiiSts  that  the  affidavit  and  in- 
formation charge  no  offense  against  the  laws 
of  the  state  of  Texas.  The  information  is  In 
the  usual  stereotyped  form. 

2.  The  third  ground  of  the  motion  for 
new  trial  complains  the  court  erred  in  fail- 
ing and  refusing  to  sustain  appellant's  mo- 
tion to  quash  panel  of  the  Jury,  because  the 
same  was  not  drawn  by  a  Jury  commission 
as  by  law  required,  and  because  said  panel 
was  summoned  by  the  sheriff  the  first  day 
of  court,  and  because  the  defendant  was  com- 
pelled and  forced  to  try  case  before  a  Jury 
not  drawn  as  by  law  required.  The  bill  of 
exception  presenting  this  matter  shows  that 
appellant  moved  to  quash  the  panel  of  Jury 
summoned  by  the  sheriff  under  direction  of 
the  Judge  of  said  court,  with  which  appel- 
lant was  tried,  on  the  ground,  as  stated,  that 
the  Jury  commissioners  had  not  selected  the 
Jury.  The  bill  of  exceptions  does  not  show 
that  It  was  not  a  matter  of  clear  inadvert- 
ence or .  oversight  that  brought  about  the 
failure  to  draw  a  Jury.  The  statute  says,  if 
for  any  cause  the  Jury  Is  not  selected,  the 
sheriff  may  summon  the  Jury.  This  question 
has  been  directly  passed  on  by  this  court, 
and  held  that,  where  there  was  not  a  willful 
violation  of  the  terms  of  the  statute  In  fail- 
Irfg  to  have  Jury  commissioners  appointed  to 
select  Jurors,  this  would  excuse  the  drawing 
of  the  Jury  by  commissioners.  We  according- 
ly hold  there  was  no  error  In  forcing  appel- 
lant to  be  tried  before  the  Jury  complained 
of  in  this  case. 
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We  have  carefully  reviewed  all  of  appel- 
lant's aasisrDments  of  error,  and,  finding  noth- 
ing In  the  record  authorizing  a  reversal  of 
the  case,  the  evidence  being  auffldeut,  the 
judgment  la  affirmed. 


BETTS  V.  8TATB. 

(Court  of  CMmlnal  Appeals  of  Texas.    Dec.  8, 
1909.) 

1.  Homicide  (§  142*)— Indiotmknt— Variance 
—Name  of  Person  Other  Than  Accused. 

There  Is  not  a  variance  between  an  indict- 
ment giving  the  name  of  the  murdered  peison 
as  Rozella  Betts,  and  evidence  that  her  name 
was  Eva  Rozella  Betts,-  usually  called  Eva,  but 
sometimes  Rozella. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  <  254 ;    Dec.  Dig.  {  142.*] 

2.  Indictment  and  Information  (§  132*)— 
EaLEcnoN  Between  Counts — Necessitt. 

There  is  no  merit  in  the  contention  that  the 
court  should  have  required  an  election  between 
the  counts,  one  of  which  charged  defendant  with 
the  homicide,  the  other  that  he  and  another 
conspired  to  kill  deceased ;  the  issue  of  homi- 
cide alone  having  been  submitted  to  the  jury, 
and  their  consideration  having  been  restricted 
to  that  count. 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  438-447:  Dec. 
Dig.  i  132.*] 

8.  Homicide  (g  159*)— Evidence— Systematic 

Cruel  Tbjsatment. 

Evidence  on  a  prosecution  for  murder  of 
defendant's  daughter,  two  or  three  years  old, 
that  he  severely  whipped  her  at  times  with  a 
leather  belt  and  with  a  quirt,  and  that  she  had 
sores  on  her  body  therefrom,  introduced  to  show 
systematic  and  cruel  treatment  out  of  all  pro- 
portion to  what  would  be  correct  punishment, 
and  ill  will  and  malice  of  defendant,  was  prop- 
erly admitted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  297 ;   Dec.  Dig.  S  159.*] 

4.  Homicide  (J  291*)— Cause  o»  Death— In- 

BTBUcnoNS— Evidence. 

It  was  error  to  submit,  as  a  predicate  for 
conviction  on  a  prosecution  for  murder  of  de- 
fendant's child,  that  he  whipped  her  with  a 
belt ;  the  evidence  being  that  he  had  not  whip- 
ped her  therewith  for  two  months,  and  all  the 
evidence  excluding  the  idea  that  her  death  was 
caused  thereby. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  8  596;   Dec  Dig.  i  291.*] 

6.  Homicide  (8  286*)  —  Intent  —  Natueb  of 

Instrument— Instructions. 

The  court  having  submitted,  as  a  predicate 
for  conviction  in  a  murder  case,  the  whipping 
of  deceased  by  defendant  with  a  belt  worn  by 
him,  which  was  not  a  deadly  weapon,  it  should 
have  charged  Pen.  Code,  art.  717,  declaring 
that  the  instrument  by  which  a  homicide  is 
committed  is  to  be  considered  in  judging  of  in- 
tent, and,  if  it  be  one  not  likely  to  produce 
death,  it  is  not  to  be  presumed  that  death  was 
intended,  unless  from  the  manner  in  which  it 
was  used  such  intention  evidently  appears. 

[Ed.   Note. — For  other  cases,    see   Homicide, 
Cent  Dig.  SS  586-591 ;   Dec.  Dig.  i  286.*] 
6.  Cbiminai,  Law  (i  775*)— Alibi— Inbtbuo- 

TIONS. 

The  evidence  showing  that  defendant  had 
not  been  with  deceased  for  an  hour  or  two  be- 
fore her  death,  and  certain  of  the  evidence  be- 


ing that  her  death  was  caused  by  strangulation. 
the  requested  charge  that,  if  deceased  died  under 
such  circumstances,  the  jury  should  acqait. 
should  have  been  given,  though  one  that  it  tlie 
jury  failed  to  find  defendant  was  present  at 
the  time  of  the  child's  death,  they  should  ac- 
quit one  on  alibi,  was  given. 

[EVl.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1833-1837;  Dec.  Dig.  f 
775.*] 

7.  Homicide  (8  291*)-<;ause  of  Death— In- 
structions. 

There  being  evidence  that  the  death  of  de- 
ceased, defendant's  child,  was  caused  by  a  blow 
on  the  head,  and  there  being  no  direct  evidence 
that  defendant  struck  her,  but  only  evidence 
of  systematic  cruel  treatment  and  the  fact  that 
a  hair  brush  with  the  handle  broken  off  was 
found  in  the  room  where  the  child  died,  a  charge 
to  acquit  if  the  child's  death  was  caused  by 
such  a  blow,  and  it  was  Inflicted  by  other  means 
than  at  the  hands  of  defendant  should  be  given. 
[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  596;   Dec.  Dig.  i  291.*] 

Appeal  from  District  Court,  Erath  Oonnty ; 
W.  J.  Oxford,  Judge. 

T.  M.  Betts  appeals  from  a  conTlctlon.  Re- 
versed and  remanded. 

Chandler  &  Pannlll,  Martin  &  George,  and 
N.  A.  Rector,  for  appellant  F.  J.  McCord, 
Asst  Atty.  Gen.,  and  J.  B.  Eeitli,  for  tbe 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  tbe  second  degree,  his  pun- 
ishment being  assessed  at  a  term  of  40  years 
in  tbe  penitentiary. 

The  facts,  briefly  stated,  show  that  appel- 
lant was  a  school  teacher,  and  tbe  father 
of  two  children.  Tbe  child  charged  to  have 
been  murdered  was  his  little  daughter,  some 
two  or  three  years  of  age,  whose  name  was 
alleged  in  the  indictment  to  be  Rozella.  The 
evidence  shows  she  was  usually  called  Eva, 
but  that  her  name  was  Eva  Rozella  Betts. 
There  is  a  variance  claimed  between  the  al- 
legation and  the  indictment  on  account  of 
this  evidence.  The  witnesses,  however,  tes- 
tified that  her  name  was  Eva  Rozella,  gener- 
ally called  Eva,  though  sometimes  called 
Rozella.  We  are  of  opinion  that  under  tbe 
authorities  this  did  not  constitute  a  variance. 

1.  The  indictment  contained  two  counts; 
tbe  first  charging  appellant  with  the  homicide, 
and  the  second  charging  that  he  and  his  wife 
conspired  to  kill  the  child.  It  is  contended 
the  court  should  have  quashed  tbe  indict- 
ment, or  required  the  state  to  elect  upon 
which  count  It  would  proceed.  We  are  of 
opinion  there  Is  no  merit  in  this  contention, 
for  the  court  submitted  alone  the  Issue  of 
homicide,  and  restricted  the  consideration  of 
the  Jury  to  that  count  This  was  legally  suf- 
ficient Parks  V.  State,  29  Tex.  .^p.  597,  16 
S.  W.  532.  Tbe  authorities  cited  by  appel- 
lant are  not  applicable  to  the  question  here 
presented. 

2.  It  is  also  insisted  the  court  committed 
error  in  admitting  quite  a  lot  of  testimony 
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from  nulona  witnesses  to  tbe  effect  tbat  ap- 
p^ant  was  Tery  cruel  to  bis  danghter,  in 
that  h»  whipped  her  sererely  at  times  with 
what  the  witnesses  called  a  "waist  belt" 
This  was  a  belt  worn  by  appellant  around 
his  body,  and  had  a  bacUe  on  one  end,  with 
which  It  was  fastened  to  the  other  end  when 
be  wore  it.  There  is  also  some  eyidence  to 
the  effect  that  he  may  have  used  a  quirt  in 
whipping  the  child.  We  are  of  opinion,  un- 
der H»U  V.  State,  81  Tex.  Cr.  R.  665,  21  S.  W. 
36S,  the  court  did  not  err  in  admitting  this 
character  of  testimony.  It  was  introduced 
to  show  the  systematic  and  cruel  treatment 
was  out  of  all  proportion  to  what  would 
be  correct  punishment.  The  evidence,  also, 
in  this  connection,  shows  tbat  she  bad  sores 
«bont  her  body  produced  by  reason  of  these 
Berere  whippings.  This  was  introduclble  for 
the  purpose  of  showing  the  ill  will,  malice, 
•nd  cruel  treatment  on  tbe  part  of  appellant 
towards  bis  child. 

3.  Exception  was  reserved  to  tbe  court's 
charge,  because  it  submitted,  among  other 
things,  as  predicate  for  a  conviction,  the  fact 
that  appellant  whipped  bis  child  with  the 
waist  belt  We  are  of  opinion  this  was  er- 
ror. It  is  shown  by  the  state's  testimony 
that  he  had  not  chastised  the  child  with  tbe 
belt  for  about  two  months.  One  of  the  state's 
witnesses  testified  that  she  took  tbe  belt 
away  from  appellant  somettiing  like  two 
months  before  the  death  of  tbe  child  and  put 
it  in  her  trunk,  and  appellant  bad  not  since 
bad  access  to  it  This,  therefore,  could  not 
fonn  a  predicate  for  a  conviction;  and  it 
may  be  further  stated  that  the  physicians 
who  testified  in  regard  to  the  probable  cause 
of  the  death  excluded  all  Idea  that  the  whip- 
ping did  it  Three  physicians  examined  the 
body  of  the  diild  in  the  morning  directly 
after  Its  death,  and  came  to  tbe  unanimous 
eoDclnslMi  that  the  child  had  died  from 
strangnlatlon,  smothering,  or  asphyxiation. 
In  tbe  evening  of  the  same  day  they  made  an 
autopsy,  and  two  of  the  physicians  came  to 
tbe  conclusion  tbat  the  child  died  from  the 
effects  of  a  blow  upon  the  head,  and  the  state 
btrodnced  evidence  to  tbe  effect  tbat  there 
was  a  balr  brush  with  the  handle  broken  off 
in  the  room  where  the  child  is  said  to  have 
died.  The  theory  of  two  of  the  phyBlclans 
was,  and  their  statements  were  to  the  effect 
and  such  was  their  conclusion,  that  from  a 
blow  on  the  head  there  bad  been  caused  an 
effusion  of  blood  on  the  brain,  which  pro- 
dnced  tbe  death.  There  was,  therefore,  no 
evidence  in  this  record  to  Justify  tbe  court 
in  snbmitting  tbe  theory  that  the  whipping 
produced  death,  and,  therefore,  it  could  not 
bare  been  tbe  cause  of  the  death.  In  fact 
there  is  no  evidence  showing  that  such  was 
the  case,  and  all  the  evidence  excludes  the 
idea  that  the  child  came  to  Its  death  by 
means  of  tbe  whipping. 

It  is  contended,  also,  in  this  connection,  by 
appellant,  that  having  given  this  charge  with 
reference  to  the  whipping,  tbe  court  should 


have  charged  article  717  of  the  Penal  Code, 
which  Is  as  follows:  "The  instrument  or 
means  by  which  a  homicide  is  committed  are 
to  be  taken  into  consideration  in  Judging  of 
the  intent  of  the  party  offending;  if  the  in- 
strument be  one  not  likely  to  produce  death, 
it  is  not  to  be  presumed  that  death  was  de- 
signed, unless  from  the  manner  in  which  it 
was  used  such  Intention  evidently  appears." 
Having  given  the  charge  criticised,  we  are  of 
opinion  the  court  should  have  given  in  charge 
the  above-quoted  article.  The  belt  was  not 
a  deadly  weapon,  nor  one  ordinarily  likely 
to  produce  or  bring  about  death.  Therefore, 
having  given  the  charge  with  reference  to 
tbe  homicide  by  means  of  the  whipping,  the 
court  should  have  instructed  tbe  Jury  with 
reference  to  this  particular  article.  This  was 
not  done.  There  was  error,  therefore,  In  giv- 
ing that  portion  of  the  charge  criticised,  as 
weU  as  error  in  failing  to  give  article  717  of 
the  Penal  Code  in  connection  with  charge 
given. 

4.  The  evidence  for  the  state  conclusively 
shows  that  appellant  was  not  present  at  tbe 
time  his  child  died,  but  was  absent  and  had 
been  for  some  time,  an  hour  or  two,  following 
his  avocation  of  teaching  school.  Tbe  wit- 
ness Lena  Jones  testified  she  went  into  the 
room  where  tbe  child  was,  and  it  was  then 
dying;  that  appellant  was  not  there,  but 
was  alment,  as  above  stated,  attending  to  his 
duties  as  teacher  of  the  negro  school.  The 
court  charged  the  Jury  in  this  connection  tbat 
if  they  should  fail  to  find  that  appellant  was 
present  at  the  time  of  the  child's  death,  they 
would  acquit  In  other  words,  a  charge  on 
alibi  was  given.  The  physicians  testified  tbat 
from  their  examination  in  the  morning  the 
child  died  from  strangulation  or  choking. 
In  the  evening,  after  tbe  autopsy,  two  of  the 
physicians  changed  their  minds  about  the 
cause  of  the  death,  and  said  it  was  produced 
from  effusion  of  blood  on  the  brain  caused 
by  a  bruise  on  the  head.  The  other  physi- 
cian maintained,  and  so  testified,  that  the 
child  died  from  strangulation  or  smothering. 
Under  these  circumstances,  the  criticism  of 
the  court's  charge  is,  we  think,  correct  Tbe 
Jury  should  have  been  instructed  pertinently 
and  affirmatively  tbat  if  the  child  died  from 
smothering,  or  choking,  or  strangulation, 
they  could  not  convict  Appellant,  as  before- 
stated,  had  been  absent  from  the  house  where- 
the  child  was  found  dying  an  hour  or  two. 
Therefore,  if  the  child  came  to  its  death  by 
being  choked,  strangled,  or  smothered,  appel- 
lant could  not  be  responsible  for  Its  death. 
In  this  connection,  appellant  asked  a  special 
charge  in  specific  language  that  if  tbe  child 
died  under  the  circumstances  stated,  tbe 
Jury  should  acquit,  which  was  refused,  and 
exception  also  reserved  to  the  ret  odal  to  give 
such  charge. 

tJpon  another  trial  the  court  should  also 
charge  the  Jury  affirmatively  tliat,  if  the 
child  came  to  its  death  by  falling  out  of  tbe 
bed  and  striking  its  bead  upon  tbe  floor,  and 
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we  would  say,  In  a  general  way,  further,  to 
charge  the  jury  that  If  the  hlow  was  Inflicted 
upon  the  head,  or  such  Injury  caused,  by  oth- 
er means  than  at  the  hands  of  appellant,  they 
should  acquit,  U  they  should  find  that  the 
child  came  to  its  death  by  reason  of  such 
blow  or  hurt.  The  evidence  is  more  circum- 
stantial than  otherwise  that  the  child  was 
struck  by  a  hair  brush.  No  one  testifies 
such  was  the  case,  and  the  Inference  is  only 
deducible  from  the  fact  that  a  hair  brush 
was  found  in  the  room  with  the  handle 
brolcen  off. 

From  what  has  been  said  above,  it  Is 
deemed  unnecessary  to  go  further  into  a  dis- 
cussion of  the  various  exceptions  and  criti- 
cisms of  the  charge.  What  has  been  said 
sufficiently  indicates  how  the  case  should  be 
tried,  and  the  charges  given  with  reference 
to  the  evidence  found  In  the  record. 

For  the  errors-  Indicated,  the  judgment  Is 
reversed,  and  the  cause  is  remanded. 


CHANCBT  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     June  9, 

1909.    Behearing  Denied  Jan.  26,  1910.) 

1.  RoBBEBT  (S  17*)  — Indictment— Allega- 
tions —  Taking  of  Pbopebtt  —  Taking 
Against  Will. 

Under  White's  Ann.  Pen.  Code,  art  856, 
punishii^  one  who  by  assault  or  violence,  or 
putting  m  fear  of  life,  etc.,  fraudulently  taties 
from  tlie  person  or  possession  of  another  any 
property  with  intent  to  appropriate  it  to  his  own 
use,  it  is  unnecessary  that  an  indictment  for 
robbery  allege  that  the  property  was  taken 
against  the  person's  will,  where  it  alleged  that  it 
was  acquired  by  assault  and  violence,  and  by 
putting  in  fear  of  bodily  injury,  etc. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  §§  22,  23;   Dec.  Dig.  §  17.»] 

2.  Cbihinal   Law   (|   1118*)— Appeal— Reo- 

OBD. 

Wh«re  the  record  on  a  criminal  anpeal  did 
not  show  whether  an  application  for  a  contin- 
uance was  a  first  or  second  application,  and  the 
application  stated  that  accused  made  "this  his 
first  or  second  application  for  a  continuance,  as 
might  be  determined  by  the  court."  the  appeliate 
court  cannot  hold  that  the  application  was  a 
first  application. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  1118.»] 

3.  Criminal  Law  (|  595*)  —  Continuance — 
Materiality  of  Testimony. 

Where,  in  a  robl)ery  prosecution,  the  ap- 
plication for  a  continuance  to  procure  the  testi- 
mony of  another,  who  was  previously  acquitted 
for  the  same  crime,  showed  that  such  person 
was  not  with  accused  on  the  night  of  the  rob- 
bery, and  that  if  accused  committed  the  robbery, 
he  knew  nothing  of  it.  the  desired  testimony 
was  not  material,  so  that  a  continuance  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §S  1323-1327;  Dec.  Dig.  i 
595.*] 

4.  Criminal  Law  (5  596*)  —  Continuance — 
Impeaching  Testimony. 

Proposed  testimony,  which  was  the  same 
as  that  of  the  witness  sought  to  be  impeached, 
was  not  impeaching  testimony  so  as  to  author- 


ize a  continuance  in  a  criminal  case  to  procure 
it  for  that  purpose. 

[Ed.  Note.—Por  other  cases,  see  Crimioal 
Law,  Dec.  Dig.  !  596.»1 

5.  Cbiminal  Law  (|  448*)  —  Opinion  Evi- 
dence—Questions of  Law. 

Where,  in  a  prosecution  for  robbery,  the 
sheriff  who  made  the  arrest  testified  that  the 
person,  alleged  to  have  I>een  robt>ed,  charged  ac- 
cused to  his  face  of  getting  hia  money,  a  ques- 
tion to  witness  whether  he  did  not  know  that 
it  was  material  whether  accused  denied  the  ac- 
cusation was  properiy  excluded,  as  calling  for 
witness'  opinion  on  a  question  of  law. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i§  1035-1039,  1041-1043, 1045,  1(M8- 
1051 ;   Dec.  Dig.  §  44a*] 

6.  Criminal  Law  (J  1170%*)  —  Appeai.— 
Harmless  EsRoa— Exclusion  of  Evidencx 
— Prejudicial  EJffect. 

Any  error  in  excluding  the  gnestion  was 
not  sufficiently  important  to  authorize  a  reversal 
of  a  judgment  of  conviction. 

■[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3129;   Dec.  Dig.  g  1170>4.*] 

7.  Criminal  Law  (|  1120*)— Appeal— EJxcep- 
TiONS — Exclusion  of  Evidence. 

Where  the  bill  of  exceptions  to  the  exdnsion 
of  testimony  does  not  show  what  witness'  an- 
swer would  have  been,  or  the  ground  of  the  ob- 
jection to  the  question,  or  the  purpose  for  which 
It  was  offered,  the  trial  court's  action  in  exclud- 
ing the  testimony  cannot  be  reviewed. 

[Eld.  Note. — ^For  other  cases,  see  Crimina! 
Law,  Cent  Dig.  IS  2931-2937;  Dec.  Dig.  i 
1120.*] 

8.  Criminal  Law  (S  392*)  —  Prosecutioits  — 
Admission  of  Evidence. 

In  a  robbery  prosecution,  the  subpoenas  and 
attachment  for  a  witness,  to  procure  whom  ac- 
cused applied  for  a  continuance,  which  was  de- 
nied, as  well  as  testimony  that  such  witness  was 
present  at  a  former  term  of  court,  was  not  ad- 
missible in  evidence;  accused's  diligence  to  pro- 
cure the  attendance  of  the  witness  not  t>eing  ma- 
terial on  trial  before  the  jury. 

[E}d.  Note. — ^For  other  cases,  see  Crimlaal 
Law,  Cent  Dig.  i  852;  Dec  Dig.  {  392.*] 

9.  Criminal  Law  (J  1171*)— Appeal^Habm- 
LESS  Errob— Aboument. 

In  a  robbery  prosecution  where  the  evi- 
dence showed,  and  accused  admitted,  that  some 
one  ran  from  betiind  a  car  and  struck  the 
the  person  robbed,  a  statement  by  the  district 
attorney  in  argument  that  a  certain  person  was 
the  man  who  assisted  accused  in  oommittini;  the 
robbery  could  not  have  prejudiced  accused  ;  it 
beine  immaterial  whether  any  one,  or  if  any  one. 
assisted  in  committing  the  robl>ery  if  accused 
was  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  3126,  3127;  Dec.  Dig.-  { 
1171.*] 

10.  Cbiminai,  Law  (|  823*)— Instbuotions. 

In  a  robbery  prosecution,  the  court  instruct- 
ed that  ail  i>er3ons  are  principals  who  act  to- 
gether in  the  commission  of  an  offense,  and, 
though  the  efficient  act  accomplishing  the  crime 
was  that  of  some  one  of  them  alone,  accused 
would  be  guilty,  and  further  gave  a  correct 
charge  under  the  evidence  that,  keeping  the  pri- 
or instructions  in  view,  if  the  jury  found  from 
the  evidence,  l>eyond  a  reasonable  doubt,  that  ac- 
cused alone,  or  acting  as  principal  with  another. 
fraudulently  took  money  from  another  without 
his  consent,  with  intent  to  deprive  him  thereof 
and  appropriate  it  to  accused's  use,  they  should 
find  accused  guilty  of  robbery,  but  if  Uiey  had 
a  reasonable  doubt  as  to  his  partidpation  as 
principal   in   the   robbery,   they  should    acquit. 
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Btid,  that  accused  coold  not  have  been  prejn- 
<lici>d  by  the  Gist  part  of  the  charge. 

|Bd.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent  Dig.    ||   1892-1995;    Dec  Dig.   { 

11.  CUMINAI.  Law  (I  lOeO*)— AppkaI/— Bnx 
or  ExcEPnoRS. 

In  absence  of  a  bill  of  exceptions  to  the  in- 
troduction of  testimony,  the  Conrt  of  Criminal 
Appeals  cannot  consider  any  error  with  reifer^ 
ence  thereto. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  $  2816 ;    Dec.  Dig.  §  1090.*] 

12.  CaiiiiNAi.  Law  (|  1159*)— Appeal— Con- 

CLCSIVENE8S— CONFLICTINO   EVIDENCE. 

A  verdict  of  guilty,  on  conflicting  evidence, 
is  conclusive  on  appeal,  and  the  Court  of  Crim- 
inal Appeals  can  only  determine  whether  ac- 
cused was  tried  according  to  law. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3O74-30S3;  Dec.  Dig.  { 
lloft.*] 

Appeal  from  District  Court,  Angelina  Conn- 
ty;  James  I.  Perkins,  Judge. 

Falvey  Chancey  was  convicted  of  robbery, 
and  he  appeals.    Affirmed. 

E.  J.  'Mantooth  and  Johnson  &  Edwards, 
for  appellant  F.  J.  McCord,  Asst  Atty.  Gen., 
for  the  State. 

RAMSEY,  J.  This  Is  an  appeal  trovi  a 
conviction  for  robbery. 

The  indictment  charges  robbery  by  assault 
and  violence,  and  follows  tbe  language  of 
the  statote.  Article  856,  White's  Ann.  Pen. 
Code:  Ai^Uant  made  a  motion  In  tbe  court 
below  to  quash  the  indictment  because  it 
omitted  to  charge  that  the  property  was  tak- 
en against  the  will  of  said  Harris.  It  is  true 
that  the  form  of  Indictment  for  robbery  by 
assault  as  laid  down  in  section  1464,  White's 
Pen.  Code,  uses  tbe  term  against  the  will  of 
the  party  robbed.  However,  we  are  of  opin- 
ion that  this  allegation  is  unnecessary.  Tbe 
language  of  the  article  above  quoted  Is  as 
follows:  "If  any  person  by  assault,  or  vio- 
lence, or  by  putting  In  fear  of  life  or  bodily 
injury,  shall  fraudulently  take  from  the  per- 
ron or  possession  of  another  any  property 
irltb  intent  to  appropriate  tbe  same  to  his 
own  ose  he  shall  be  punished,"  etc.  Now  the 
Indictment  alleges  that  tbe  property  was  tak- 
en by  assault  and  violence,  and  by  putting 
In  fear  of  life  or  bodily  Injury,  with  the 
fraadalent  Intent  and  without  the  consent 
of  the  owner,  to  deprive  the  owner  of  the 
Talne  of  and  to  appropriate  It  to  the  use 
and  benefit  of  the  appellant.  We  think  to 
use  the  words  "against  the  will"  of  the  par- 
t.v  would  be  surplusage,  where  the  indict- 
ment alleges  that  the  property  was  acquired 
by  assault  and  violence.  We,  therefore,  hold 
Hiat  the  bill  of  indictment  Is  a  valid  Indict- 
ment, and  that  It  Is  not  necessary  to  allege 
that  the  proi)erty  was  acquired  against  the 
»111  of  the  party. 

On  tbe  trial  of  the  case,  before  announce- 
ment of  ready  on  the  part  of  appellant,  he 
made  an  application  for  a  continuance,  which 


was  by  the  court  overruled.  Appellant  re- 
served a  bill  of  exceptions  to  this  action  of 
tbe  court,  and  the  motion  is  now  before  us 
to  be  considered  on  this  appeal.  The  bill  of 
Indictment  in  this  case  was  returned  In  the 
district  court  of  Angelina  county  on  May  5, 
1905.  The  defendant  was  not  brought  to  tri- 
al until  the  October  term,  1907.  We  are  not 
advised  by  anything  in  the  record  as  to 
whether  this  was  appellant's  first  or  second 
application  for  a  continuance.  He  says  in 
his  application  that  he  makes  this  his  first 
or  second  application  for.  a  continuance,  as 
may  be  determined  by  the  court  In  the  state 
'of  the  record  we  cannot  hold  that  this  was 
tbe  first  application  for  a  continuance.  How- 
ever, whether  It  Is  the  first  or  second  appli- 
cation, we  do  not  think  the  testimony  of  tbe 
witness  McDonald,  for  whose  testimony  the 
application  is  sought,  was  in  any  way  ma- 
terial to  the  appellant  in  the  trial  of  the 
case.  Without  reference  to  the  diligence  the 
api)ellant  asked  for  a  continuance  to  secure 
the  testimony  of  the  witness  J.  C.  McDon- 
ald, by  whom  he  expected  to  prove  that  the 
said  McDonald  will  testify  that  be  had  been 
Indicted  for  this  identical  robbery,  and  had 
been  acquitted;  that  he  would  swear  that 
he  was  not  present  at  the  time  that  John 
Harris,  tbe  party  alleged  to  have  been  as- 
saulted, was  robbed;  that  he  did  not  see  or 
know  that  a  robbery  had  been  committed,  or 
that  one  was  going  to  be  committed;  that 
he  did  not  discuss  the  question  of  robbing 
said  Harris  before  or  after  the  robbery  with 
the  defendant;  that  he  bad  no  connection 
with  said  robbery  whatever;  laiat  If  said 
defendant  robbed,  or  assisted  in  robbing,  the 
said  John  Harris,  tbe  said  witness  knew 
nothing  about  It  Appellant  further  In  said 
motion  set  out  the  testimony  of  the  said  Mc- 
Donald as  given  by  blm  In  the  trial  of  him- 
self for  said  robbery,  and  he  claims  that  this 
testimony  was  material  to  bis  defense.  With- 
out setting  out  the  testimony  as  disclosed  by 
the  said  motion  it  will  only  be  sufficient  to 
state  that  tbe  said  McDonald  on  bis  trial 
testified  that,  on  the  night  of  March  15,  1905, 
he  was  afoot,  going  out  of  the  town  of  Lnf- 
kln  to  a  sawmill  situated  some  mile  and  a 
half  or  two  miles  north  of  Lufkin ;  that  aft- 
er he  had  crossed  the  Cotton  Belt  Railroad 
close  to  some  box  cars  standing  on  the  side 
track,  he  heard  some  one  groaning,  and  he 
walked  out  to  where  he  located  the  noise  and 
saw  a  man  lying  on  the  ground,  who  after- 
wards turned  out  to  be  the  John  Harris  who 
claimed  to  have  been  robbed ;  that  be  assist- 
ed the  said  Harris  to  get  up  and  supported 
him  as  he  walked  to  his  camp;  that  when 
tbe  said  Harris  first  came  to  himself  the  said 
Harris  told  blm  (McDonald)  that  he  had  been 
run  over  and  knocked  down  by  a  car,  and 
that  another  man  who  was  with  him  had 
been  killed.  McDonald  further  testified  that 
after  be  had  carried  Harris  to  bis  camp. 
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which  was  located  but  a  short  distance,  the 
said  John  Harris  immediately  took  hold  of 
McDonald,  called  to  his  wife  to  bring  his 
pistol,  and  accused  the  said  McDonald  of  as- 
sisting in  robbing  him.  The  said  McDonald 
further  testified  that  he  did  not  know  that 
the  said  Harris  had  been  robbed  nntll  this 
accusation  had  been  made  against  him  when 
they  got  to  his  camp ;  that  he  was  not  with 
the  party  that  robbed  the  said  Harris,  knew 
nothing  about  It ;  did  not  know  whether  Fal- 
Tey,  the  appellant,  or  any  one  else  had  robbed 
him ;  had  had  no  talk  with  Falrey  on  that 
night  before  or  after  the  robbery;  had  not 
been  In  company  with  the  said  Harris  or  the 
said  Falrey  before  the  robbery  and  knew 
nothing  about  it. 

On  the  trial  of  the  case  the  witness  Har- 
ris testified  that  he  was  In  the  town  of  Luf- 
kin  on  that  night.  That  be  had  arrived  in 
the  town  a  few  days  before  that,  was  camp- 
ed out  some  500  or  600  yards  north  of  the 
business  portion  of  the  town.  That  he  was 
a  horse  trader,  and  had  mules  for  sale.  That 
be  had  gone  down  in  town  after  supper  to 
see  a  man  by  the  name  of  Simms  to  sell  him 
a  mule.  That  he  got  in  company  with  the 
appellant,  who  was  running  a  livery  stable 
or  bam,  and  that  the  appellant  told  him  that 
he  would  perhaps  buy  a  horse  or  two,  or  a 
mule,  from  him.  He  remained  in  company 
with  the  appellant  until  about  1  o'clock. 
That  he  went  into  several  saloons  with  the 
snld  Falvey,  and  took  some  drinks.  While 
walking  around  they  passed  by  a  boy  play- 
ing some  kind  of  a  musical  Instrument,  when 
appellant  remarked  that  that  boy  was  a  dan- 
gerous character,  and  that  he  was  afraid  of 
him.  When  John  Harris  started  to  his  camp 
and  spoke  of  going,  appellant  remarked  that 
he  lived  in  a  little  white  house  opposite  to 
where  Harris'  camp  was  situated,  and  that 
he  was  afraid  of  that  boy,  and  that  he  would 
like  to  have  Harris'  company  home.  Short- 
ly after  this  appellant  and  the  said  Harris 
started  out  toward  his  camp.  Here  the  wit- 
ness Harris  says:  "We  walked  right  on  up 
to  the  Green  Rock  saloon,  turned  around  the 
comer,  right  along  the  side  of  the  Green  Rock 
saloon  until  we  come  to  the  wagon  crossing, 
and  we  crossed  the  railroad,  and  when  we 
got  to  the  last  track,  or  next  to  the  last 
track,  we  turned  up  the  railroad  along  a 
string  of  cars,  and  as  we  got  to  the  end  of 
these  cars,  appellant  remarked,  'Let's  cross 
over  and  get  in  the  i>atb.'  We  crossed  over 
the  railroad,  walked  out  about  20  feet  from 
the  end  of  the  car.  The  appellant  was  on 
the  left  side  of  me  as  we  walked  up  there, 
and  as  we  walked  out  to  the  path  appellant 
looked  over  his  right  shoulder,  and  says, 
'There  he  is  now,'  and  as  he  did  he  laid  his 
hand  on  my  shoulder.  I  looked,  and  didn't 
see  nobody  at  the  end  of  those  cars,  and 
when  I  turned  that  throwed  my  right  side 
next  to  appellant,  and  I  turned  and  looked, 
and  when  I  did  this  I  saw  a  man,  and  It 
looked  as  though  he  was  Just  raising  from 


the  end  of  the  car,  and  as  he  did  I  looked 
back  at  appellant  to  see  what  he  was  doinff 
standing  there — if  he  expected  trouble  or 
something.  I  supposed  that  he  had  made- 
same  preparation  to  protect  himself,  bnt  be- 
still  stood  there  holding  my  shoulder.  When 
I  looked  back  this  man  advanced,  and  was 
right  on  us  with  a  stick  or  a  piece  of  iron ; 
I  could  not  tdl  which.  It  looked  like  the 
big  end  of  a  broom  handle,  and  about  16  or 
18  Inches  long,  and  Instead  of  striking  at 
Chancey,  as  I  supposed  be  would,  he  struck 
at  me,  and  I  threw  up  my  left  hand  and 
caught  the  lick  between  the  shoulder  and 
elbow,  and  as  I  did  that,  defendant  grabbed 
me  around  the  waist  from  the  back,  and  then 
this  other  man  struck  again,  and  struck  me 
over  the  left  shoulder,  and  the  next  lick  he- 
struck  me  over  the  right  shoulder  and  dar- 
ing all  this  time  defendant  and  me  were  in 
a  scuffle.  I  was  trying  to  get  my  arm  around 
his  neck,  and  the  next  lick  he  struck  me  on 
top  of  the  head,  and  defendant  either  threw 
me,  or  the  lick  knocked  me  so  that  I  fell,  and 
as  I  fell  Chancey  fell  with  bis  knees — to 
the  best  of  my  recollection — his  head  was 
turned  toward  my  feet,  and  as  he  did  that, 
that  man  hit  me  a  heavy  blow  right  on  the 
left 'side  of  the  head  and  dazed  me.  As  we 
fell,  it  seems  as  though  defendant  fell  with 
his  knees  on  me.  Just  as  we  went  on  the 
ground,  I  felt  defendant's  hands  go  in  my 
pocket,  and  that  was  all  I  remembered,  Jast 
kind  of  dazed.  Defendant  put  his  hands  in 
both  of  my  pockets,  tamed  both  pockets 
wrong  side  outward;  he  got  from  me  $85." 
This  is  a  sufficient  statement  of  the  testimo- 
ny of  the  immediate  transaction.  However, 
the  witness  further  testified  that  when  be 
was  coming  to  himself  he  saw  a  man  stand- 
ing over  him,  who  afterwards  turned  out  to 
be  McDonald.  The  witness  says  he  grabbed 
this  man  by  the  pants  legs  and  said  to  him, 
"They  run  that  car  over  us  didn't  they?"  and 
he  says,  "I  don't  know,"  and  the  witness  re- 
marked: "What  become  of  the  other  man; 
did  they  kill  him?"  and  he  says:  "I  don't 
know;  I  didn't  see  no  other  man."  Harris 
further  testified  that  this  man  assisted  him 
to  camp,  and  after  he  got  to  his  camp  he  ac- 
cused this  man  of  being  one  of  the  men  that 
robbed  him.  He  gave  as  a  reason  why  he 
said  to  McDonald  when  he  first  came  to  him 
about  the  cars  running  over  them  was  be- 
cause he  thought  McDonald  was  one  of  the 
men  that  robbed  him,  and  that  he  made  that 
remark  to  create  the  Impression  that  he  did 
not  know  what  he  was  doing,  so  that  he 
would  throw  McDonald  off  of  his  guard. 

We  have  set  out  so  much  of  the  testimony 
in  the  record  for  the  purpose  of  showing  that 
in  no  view  of  the  case  could  the  testimony 
of  McDonald  be  material.  The  application 
shows,  as  well  as  the  proof  on  the  trial  of 
the  case,  that  McDonald  was  not  with  Hal- 
vey  that  night,  was  not  present  when  Harris 
was  robbed — that  is,  the  defendant  proposed 
to  prove  that  by  McDonald— and  the  testl- 
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Dony  of  McDonald  attached  to  tbe  applica- 
tion for  a  continuance  shows  that.  Hence  in 
DO  Tlew  of  the  case  coald  the  ^ald  McDon- 
ald's testimony  liaTe  been  material.  But  it 
may  tw  said  that  this  testimony  was  mate- 
rial to  impeach  Harris  as  to  what  he  said  to 
McDonald  whm  he  came  to  lilmself  on  the 
nlgbt  in  question.  Harris,  however,  admit- 
ted that  he  made  the  statement  to  McDon- 
ald about  the  cars  running  over  them,  and 
In  fact  tbe  testimony  of  McDonald  as  set  out 
io  tbe  application  for  a-  continuance  coin- 
cides with  the  testimony  of  Harris  as  to 
what  took  place  after  McDonald  came  to 
blm  wliile  he  was  lying  on  the  gn'ound,  and 
what  was  done  and  said  after  McDonald  had 
assisted  Harris  to  the  camp.  We,  therefore, 
bold  tbat  the  testimony  was  not  material, 
and  that  the  court  below  did  not  err  in  over- 
nllng  the  application  for  a  continuance. 

The  second  bill  of  exceptions  in  the  record 
discloses  tliat  wtien  the  witness  Watts,  who 
waa  Bherifr  of  the  county,  and  who  had  been 
placed  upon  the  stand  by  the  state  in  his 
examination  In  chief,  testified  that  the  wit- 
ness Harris  accused  Falvey  to  his  face  of 
getting  his  money,  and  said  to  the  sherlflT: 
"Yon  need  not  search  McDonald;  Chancey 
fau  got  my  money."  The  appellant  on  cross- 
examtaiation  asked  the  witness  Watts  if  de- 
fendant did  not  deny  getting  the  money  or 
robbing  Harris,  when  tbe  defendant  then 
proponnded  to  Watts  the  following  question : 
*Q.  Do  yon  not  know  that  it  was  material 
whether  Chancey  denied  or  did  not  deny  It?" 
The  state  objected  to  this  question,  and  the 
court  sustained  the  objection,  aa  it  was  sim- 
ply the  opinion  of  the  witness  as  to  whether 
it  was  mattflal  or  not  We  think  that  this 
wag  tbe  opinion  of  tlie  witness  that  was 
elicited  on  a  question  of  law,  and  was  not 
an  effort  to  elldt  any  fact  in  the  case.  If 
error,  however.  It  would  not  be  of  sufficient 
Importance  to  authorize  a  reversal  of  the 
case: 

The  third  bill  of  exceptions  we  think  Is 
withont  merit.  This  was  because  the  court 
exdnded  from  the  Jury  a  conversation  had 
by  the  witness  Clayton  with  the  defendant's 
attorney  Mantooth.  The  exception  falls  to 
disclose  what  would  have  been  the  witness' 
testimony,  or  for  what  purpose  It  was  intro- 
duced. In  the  absence  of  what  the  answer 
of  the  witness  would  be,  or  the  grounds  of 
the  objection  to  the  testimony,  or  the  grounds 
upon  which  It  is  offered,  this  court  cannot 
wrise  the  action  of  the  court  below. 

The  fourth  bill  of  exceptions  is  to  the 
action  of  the  court  in  refusing  to  allow  the 
defendant  to  offer  In  evidence  the  subpcenas 
and  attachment  for  the  witness  McDonald, 
sad  farther  to  show  by  the  witness  Watts, 
sheriff  of  the  county,  that  McDonald  was 
present  at  a  former  term  of  court.  For  what 
porpose  this  testimony  was  offered  before 
the  Jury  we  are  not  advised.  If  it  was  a 
qoestlon  affecting  the  diligence  of  the  de- 
fendant to  secure  the  attendance  of  said  wit- 


ness, this  was  a  -  matter  addressed  to  the 
court  on  the  application  for  a  continuance, 
and  could  not  possibly  have  any  bearing  up- 
on any  Issue  before  the  Jury. 

The  fifth  bill  of  exceptions  is  to  the  lan- 
guage of  the  district  attorney  In  arguing  the 
case  to  the  Jury,  in  which  the  district  attor- 
ney stated  to  the  Jury  that  there  was  no  mis- 
take about  the  fact  that  McDonald  was  the 
man  that  assisted  appellant  in  robbing  Har- 
ris. The  defendant  claims  that  this  was 
highly  prejudicial  to  his  rights,  and  preju- 
diced bis  case  before  the  Jury.  We  cannot 
see  how  appellant  was  prejudiced  thereby. 
That  somebody  ran  out  fro'm  the  car  and 
struck  Harris  Is  proved  beyond  question. 
The  appellant,  himself  admitted  that  Who 
this  man  was,  the  record  does  not  disclose. 
Appellant  himself  said  he  did  not  know  who 
he  was.  Whether  it  was  McDonald,  or  what- 
ever name  tbe  imagination  of  the  district 
attorney  may  have  pictured,  would  be  wholly 
immaterial.  We  think  there  Is  no  merit  In 
this  exception. 

Counsel  in  his  motion  for  a  new  trial  com- 
plains of  the  charge  of  the  court  wherein 
the  court  In  the  sixth  paragraph  of  his 
charge  directed  the  Jury  that  all  persons  are 
principals  who  are  guilty  of  acting  together 
ill  the  commission  of  an  offense,  and  al- 
though the  act  which  directly  accomplished 
tbe  crime  was  the  act  alone  of  some  one  of 
tbe  parties,  then  tbe  defendant  would  be 
guilty.  Appellant  claims  that  this  charge  is 
erroneous  because  the  act  was  not  the  act  of 
one  party  alone,  but  that  the  defendant  and 
some  other  person,  McDonald  or  some  one, 
acted  with  him.  We  are  of  opinion  that 
whether  the  defendant  alone,  or  In  company 
with  somebody  else,  committed  the  offense, 
be  would  be  equally  guilty,  and  we  are  not 
advised  as  to  how  this  charge  was  injurious 
to  appellant  The  court  instructed  the  Jury 
as  follows:  "Now,  keeping  foregoing  In- 
structions in  view,  if  you  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the 
defendant  alone,  or  acting  as  principal  with 
another  or  others,  did,  In  Angelina  county, 
state  of  Texas,  on  or  about  the  15t&  day  of 
March,  1905,  by  assault  or  violence  upon 
John  Harris,  fraudulently  take  from  the  per- 
son of  said  John  Harris  one  or  more  $20 
bills,  or  any  one  or  more  of  such  bills  of  ei- 
ther of  said  denominations,  and  tbat  the 
bill  or  bills  so  taken  were  money  of  the 
United  States  of  America  and  of  some  value, 
and  that  said  bill  or  bills  so  taken  belonged 
to  said  John  Harris,  and  were  so  taken  with- 
out his  consent,  and  with  the  Intent  of  de- 
fendant to  deprive  the  owner  of  said  bill  or 
bills  of  the  same,  and  to  appropriate  said 
bill  or  bills  so  taken.  In  whole  or  lui  part, 
to  his,  defendant's  own  use,  you  will  find  the 
defendant  guilty  of  robbery,  and  assess  his 
punishment  at  confinement  In  the  peniten- 
tiary for  life  or  for  any  term  of  years,  not 
less  than  five  years.  If  you  believe  John 
Harris  was  robbed  at  the  time  and  place, 
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and  of  the  property  as  alleged  In  tbe  Indict- 
ment, but  hare  a  reasonable  doubt  of  defend- 
ant's participation  as  a  principal  in  such  rob- 
bery, or  If,  upon  the  whole  case,  you  have  a 
reasonable  doubt  of  the  guilt  of  the  defend- 
ant, you  will  find  the  defendant  not  guilty." 
We  think  this  charge  corers  tbe  law  of  the 
case  as  made  by  tbe  testimony,  and  that  the 
court's  charge  was  as  favorable  to  the  de- 
fendant as  the  facts  would  authorize,  and 
we  cannot  see  how  the  appellant  was  preju- 
diced by  the  charge  of  the  court 

The  eighth  ground  of  the  motion  for  new 
trial  complains  that  the  court  erred  in  limit- 
ing the  purpose  of  the  evidence  offered  by 
the  state  that  the  defendant  had  been  by 
complaint  charged  with  the  offense  of  rob- 
bery in  another  case,  on  the  ground  that 
said  testimony  was  illegal  and  the  charge 
should  have  excluded  same.  We  do  not  find 
any  bill  of  exceptions  in  the  record  to  the 
introduction  of  this  testimony.  In  the  ab- 
sence of  a  bill  we  cannot  consider  the  same. 

The  only  remaining  question  Is  as  to  the 
sufficiency  of  the  testimony.  While  It  Is  true 
that  the  defendant  took  tbe  stand  and  de- 
nied any  guilty  participation  in  this  crime, 
yet  the  testimony  for  the  state  points  directly 
to  him  most  positively  as  one  of  the  guilty 
parties.  The  Jury,  who  are,  by  the  law,  made 
the  Judges  of  both  the  credibility  of  the  wit- 
nesses and  tbe  weight  to  be  attached  to  their 
testimony,  have  passed  upon  the  appellant's 
case.  They  have  said  he  was  guilty.  We 
could  not,  without  invading  the  province  of 
the  Jury,  hold  otherwise.  We  can  only  pass 
upon  the  question  as  to  whether  he  has  had 
a  trial  according  to  the  provisions  of  the 
law,  and,  after  a  most  careful  review  of  all 
the  questions  raised,  we  find  no  error  that 
would  authorize  us  to  set  aside  the  verdict 
in  this  case;  and,  believing  that  defendant 
has  had  a  fair  and  an  impartial  trial,  we 
have  nothing  to  do  but  to  affirm  tbe  Judg- 
ment, which  is  accordingly  done. 


SfUSE  V.  ABEEIi. 

(Court  of  Civil  Appeals  of  Texas.     Dec.  22, 
1900.    Rehearing  Denied  Jan.  26,  1910.) 

1.  Masteb  and  Sekvant  (i  217*)— Assump- 
tion OF  Risk. 

A  servant,  though  knowing  of  defects  in 
appliances  operated  by  him,  may  recover  for 
injuries  resulting  therefrom,  where  he  did  not 
know  of  the  danger  In  the  use  of  the  appliances. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  575;  Dec.  Dig.  §  217.»] 

2.  Masteb  and  Servant  (§  288*)— Assump- 
tion OF  Risk — Question  fob  Jubt. 

Whether  a  servant  injured  by  a  defective 
appliance  operated  by  him  knew  of  the  danger 
because  of  the  defect  known  by  him  held,  under 
the  evidence,  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «|  1068-1088;  Dec  Dig.  | 
288.»] 


3.  Trial  <|  138*)  —  Withdbawal  of  Case 

FBOM  Jury. 

To  authorize  the  court  to  take  a  qnestion 
from  tbe  jury,  the  evidence  most  be  of  such  a 
character  that  there  is  no  room  for  ordinary 
minds  to  differ  as  to  the  conclusion  to  be  diavo 
therefrom. 

[HM.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  H  332,  333,  338-341,  365 ;  Dec  Dig.  f 
139.*] 

Appeal  from  District  Court,  Mcliennan 
County;  Marshall  Surratt,  Judge. 

Action  by  J.  A.  Muse  against  Alfred  Abeel. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Eason  &  Dilworth,  for  appellant  Sleeper, 
Boynton  &  Kendall,  tor  appellee. 

RICE,  J.  Appellant,  while  working  for  ap- 
pellee in  removing  Ice  from  tlie  tank  wbere 
it  was  frozen  to  tbe  storage  room,  was  is- 
Jured  by  reason  of  one  of  the  cans  of  ice 
falling  from  tbe  crane  then  operated  by  him 
onto  his  foot  The  negligence  alleged  consist- 
ed in  the  furnishing  for  use  by  appellee  of 
an  insufficient  chain  and  crane  for  the  per- 
formance of  this  work.  The  defense  relied 
upon  was  contributory  negligence  and  as- 
sumed risk.  After  the  evidence  was  all  lu, 
the  court  instructed  a  verdict  for  appellee 
on  the  ground  that  appellant  bad  assumed 
the  risk,  and  Judgment  was  rendered  in  ac- 
cordance therewith. 

Appellant  insists  that  the  court  erred  in 
charging  the  Jury  that  the  plaintiff,  when  he 
accepted  employment  from  the  defendant  and 
undertook  the  work  in  which  he  was  en- 
gaged while  Injured,  assumed  tbe  risk  of  In- 
jury because  of 'any  defects  in  tbe  machinery 
used  by  him  In  performing  his  duties,  which 
were  known  to  him,  or  which  he  must  neces- 
sarily have  known  of  In  tbe  discharge  of  his 
duties,  insisting  by  his  proposition  thereun- 
der that  knowledge  of  the  defect  does  not 
necessarily  carry  with  it  a  knowledge  of  dan- 
ger, and  that  therefore,  if  the  appellant  has 
knowledge  of  the  defect  or  is  charged  with 
knowledge  of  it  because  tbe  same  Is  obvious, 
but  is  ignorant  of  tbe  danger  incident  to  and 
attending  the  defect,  be  is  not  precluded  from 
recovering  damages  Incurred  by  reason  of 
such  defect. 

Tbe  evidence  discloses  that  appellant's  duty 
under  his  employment  was  to  remove,  by 
means  of  a  crane  and  a  dialn  attached  there- 
to, the  Ice  from  the  tank  where  it  was  frozen 
to  the  storage  room.  It  clearly  appears  that 
the  chain  so  used  was  an  old,  rusty,  and  de- 
fective one;  that  it  had  broken  on  several  oc- 
casions prior  to  tbe  accident  while  Ice  was 
being  removed  from  the  tank  to  the  dump; 
that  it  had  frequently  been  mended  by  appel- 
lant and  others  by  the  use  of  hay  baling  wire 
under  the  direction  of  appellee.  It  was  also 
shown  tliat  there  was  some  defect  in  the  con- 
struction of  the  crane  by  reason  of  which  it 
would  suddenly  stop  when  being  operated. 


•For  other  caaei  sea  same  topic  and  taction  NUMBER  In  Dae.  *  Am.  Dies-  U07  to  data,  *  Reporter  Indeiaa 
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These  defects  were  known  to  both  appellee 
and  appellant;  but  there  is  eyidence  going 
to  show  that,  -while  appellant  knew  of  these 
defects,  he  did  not  know  of  and  appreciate 
the  fact  that  it  was  dangerous  to  use  the  ap- 
pliances in  Bn<^  condition.  The  evidence  fur- 
ther showed  that  these  cans  of  Ice  weighed 
30O  pounds;  that  the  device  used  in  hoisting 
them  from  the  tank  to  the  dtunp  would  sus- 
tain at  least  3,000  pounds;  that  by  far  the 
greatest  strain  upon  the  chain  and  appliances 
so  used  was  at  the  very  time  the  Ice  was  be- 
ing lifted  out  of  the  tank,  but,  after  clearing 
the  same,  then  the  pressure  was  only  that 
of  the  can  itself,  to  wit  300  pounds;  and  ap- 
Iiellant  testified  that  he  thought  that,  the 
•  haln  being  sufficiently  strong  to  raise  the  ice 
from  the  tank,  it  would  certainly  sustain  the 
weight  of  the  cans  after  that  time.  The  In- 
jury was  occasioned  by  the  breaking  of  the 
chain  and  the  falling  of  the  Ice  therefrom 
after  the  ice  can  had  been  lifted  from  the 
tank  and  while  appellant  was  pushing  the 
same  towards  the  dump,  from  which  it  was 
to  t)e  transported  into  tlie  vault  It  is  true 
that  there  was  testimony  going  to  show  his 
knowledge  of  the  danger  In  this  respect,  both 
from  circumstances  and  from  the  direct  state- 
ment of  the  witness  who  testified  that  he 
h&d  knowledge  of  the  danger  in  operating 
the  appliance  so  furnished  him  in  the  condi- 
tion that  it  then  was.  His  own  testimony, 
however,  negatived  his  knowledge  of  danger 
from  its  use  in  such  condition ;  but  this,  In 
«m  opinion,  raised  an  issue  on  an  important 
iinestion,  which  it  was  the  duty  of  the  court 
to  submit  for  tlie  consideration  of  the  Jury. 
We  think  the  law  Is  well  settled  by  numer^ 
008  decisions  that  notwithstanding  a  party 
may  know  of  defective  machinery  or  appli- 
inces  then  being  operated  by  him,  but  if  he 
did  not  know  of  the  danger  in  their  use,  then, 
and  In  that  event  he  would  not  be  precluded 
from  recovery.  It  Is  said  In  O-,  ^■  &  S.  A. 
Railway  Co.  ▼.  Smith  et  al.,  24  Tex.  Civ.  App. 
130.  57  S.  W.  1001,  tlmt:  "When  a  servant 
enters  the  employment  of  the  master,  he  has 
ttie  right  to  rely  upon  the  assumption  that 
the  machinery,  tools,  and  appliances  with 
vhieh  be  is  called  upon  to  work  are  reason- 
Mj  safe,  and  that  the  business  Is  conducted 
in  a  reasonably  safe  manner.  He  is  not  re- 
qnired  to  use  ordinary  care  to  see  whether 
this  has  been  done.  He  does  not  assume 
the  risk  arising  from  the  failure  of  the  mas- 
ter to  do  his  duty,  unless  he  knows  of  the 
failiue  and  attendant  risks,  or,  in  the  ordi- 
nary dladiarge  of  his  duty,  must  necessarily 
hare  acquired  the  knowledge."  Later,  In  the 
name  case,  the  court  says:  "It  has  been  re- 
peatedly held  that  a  knowledge  of  the  defect 
doe*  not  necessarily  carry  with  It  a  knowl- 
edge ot  danger,  and  that  therefore,  if  the  em- 
fiojt  had  knowledge  of  the  defect,  or  was 
(barged  with  the  knowledge  of  it  because  ob- 
rloos,  bnt  was  ignorant  of  the  danger  Inci- 


dent to  and  attending  the  defect  he  is  not 
preduded  from  recovering  damages  incurred 
by  reason  of  such  defect."  This  proposition 
of  law  is  well  supported  by  the  authorities 
cited  In  the  opinion,  as  well  as  the  follow- 
ing: Railway  v.  Smith,  24  Tex.  Civ.  App. 
127,  67  S.  W.  999;  Railway  v.  Hughes,  22  Tex. 
Civ.  App.  134,  64  S.  W.  264;  Railway  v. 
Lempe,  58  Tex.  20;  Hynson  v.  Railway,  107 
S.  W.  626;  Railway  v.  Crum,  35  Tex.  Civ. 
App.  609,  81  S.  W.  73 ;  Railway  v.  Hannig,  91 
Tex.  350,  43  S.  W.  608;  Railway  v.  Adams, 
114  S.  W.  454;  Cyc.  vol.  26,  p.  1196  et  seq. 

TVe  are  inclined  to  believe  that  the  evidence 
raised  an  issue  as  to  whether  or  not  appellant 
knew  of  and  appreciated  the  danger  incident 
to  the  operation  of  the  appliance  under  the 
circumstances  existing  at  the  very  time  and 
place  where  the  accident  occurred;  and,  with- 
out Intimating  any  opinion  as  to  the  proba- 
tive force  thereof,  we  think  it  was  at  least 
sufficient  to  require  the  court  to  submit  the 
issue  thus  raised,  by  appropriate  instruction, 
for  the  consideration  of  the  Jury;  and,  falling 
so  to  do,  there  was  error,  because  to  author- 
ize the  court  to  take  the  question  from  the 
Jury  the  evidence  must  l>e  of  such  a  character 
that  there  Is  no  room  for  ordinary  minds  to 
differ  as  to  the  conclusion  to  be  drawn  there- 
from. See  Lee  v.  Railway,  89  Tex.  588,  36 
S.  W.  63;  Choate  v.  Railway,  90  Tex.  88,  36  S. 
W.  247,  87  S.  W.  310;  Bonn  v.  Railway,  82  S. 
W.  809.  In  the  last  case  cited  It  Is  held, 
as  shown  by  the  syllabus,  that  "In  an  action 
for  injuries  to  a  servant  by  the  negligence  of 
his  master  the  court  can  direct  a  verdict  only 
where  the  facts  are  such,  as  a  matter  of  law, 
that  no  recovery  can  be  had  under  any  view 
that  could  be  properly  taken  of  the  evidence." 

For  the  reasons  indicated,  the  Judgment  of 
the  court  below  Is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


DEIAN  et  al.  v.  FURRH  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Jan.   13, 
1910.) 

1.  TBKSPA.8S  TO  TBT  TITLE  ($  35*)— PLEADINO 

—Proof. 

Though  In  trespass  to  try  title  the  contro- 
versy on  the  trial  was,  in  the  main,  one  merely 
as  to  the  boundary  lines  between  parts  of  a 
survey,  owned,  respectively,  by  plaintiff  and  de- 
fendant, the  effect  of  defendant's  plea  of  not 
fuilty  was  to  require  plaintiff  to  prove  that  h» 
bad  title  to  the  land  he  sought  to  recover. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  |  50 ;   Dec.  Dig.  |  35.«] 

2.  BVIDBNGK    (I    372*)   —  DOCUKXNTART    EVI- 
DENCE—WILLS. 

Sayles'  Ann.  Civ.  St  1897,  art  2312,  as 
amended  by  Act  April  23,  1907  (Gen.  Lews 
1907,  p.  308,  c.  165)  providing  that  every  in- 
strument permitted  or  required  by  law  to  be  re- 
corded, and  which  has  been  so  recorded,  after 
being  proved  or  acknowledged  as  provided  by 
law  at  the  time  of  its  registration,  or  every  in- 
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stroment  which  has  been  actually  recorded  for 
10  years,  in  the  book  used  for  recording  of  such 
instruments,  whether  proved  and  adcnowledged 
in  such  manner  or  not,  shall  be  admitted  in  evi- 
dence, without  the  necessity  of  proving  its  exe- 
cation,  etc.,  did  not  authorize  the  admission  of 
a  will  as  evidence,  in  the  absence  of  a  judgment 
probating  it 

[Ek].  Note.— For  other  cases,  aee  Evidence, 
Dec.  Dig.  i  872.  ♦] 

&    WlIXS  (8  421*)— COLtATEBAI,  iLrrACK. 

The  verity  of  a  duly  probated  will  may 
not  be  attacked  in  a  collateral  proceeding. 

[E!d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  9(Mr-910 ;    Dec.  Dig.  §  421.*] 

4.  EiSECTTTOBa  AND  Administbatobs  (S  138*)— 

Salk  or  Land— AtiTHOBiTT. 

Where  a  testator  desired  that  the  county 
court  assume  no  other  control  over  his  estate 
than  to  probate  his  will  and  record  an  inven- 
tory of  the  property,  and  expressly  exempted 
the  executors  from  giving  bonds,  and  authorized 
them  to  sell  at  their  discretion  an^  of  testa- 
tor's land,  the  executors  might  sell  without  qual- 
ifying as  such  by  giving  bonds,  and  without  t>e- 
Ing  directed  by  the  probate  court  to  sell. 

[Ed.  Note.— For  other  casesL  see  Bxecutors 
«Dd  Administrators,  Cent  Dig.  U  660-575; 
Dec.  Dig.  I  138.*] 

&  EXXOUTOBS  AND  Adionibtbatobs  (i  124*)— 

Sale  of  Land— Statutobt  Pbovisions. 
Under   the   express   provisions    of    Sayles' 
Ann.  Civ.  St  1897,  art.   1990,  a  less  number 
than  all  of  the  executors  who  have  qualified  can- 
not by  deed  convey  title  to  testator's  land. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  IS  496-507; 
Dec.  Dig.  8  124.*] 

■6.  Advebbe  Posbbbbion  (§  116*)— Statute  of 
llmitationb — inbtbuotions. 

Where  plaintiff  and  those  under  whom  he 
acquires  title,  during  the  5  years  necessarjr  to 
toll  the  statute,  pay  all  taxes  chargeable  against 
the  land,  an  instruction  that  under  such  statute 
it  is  not  necessary  to  show  that  all  taxes  during 
-•aid  time  were  paid  by  tlie  party  claiming  by  ad- 
Terse  possession  was  inaccurate  and  misleading. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  1  116.*] 

Appeal  from  District  Court,  HarrlBon  Coun- 
ty; W.  C.  Buford,  Judge. 

Action  by  John  W.  Furrb  and  others 
against  E.  W.  Dean  and  others.  From  the 
.Judgment  said  Dean  and  another  appeal. 
Reversed  and  remanded  for  new  trial. 

The  suit  was  by  appellee  Furrli  against 
.appellants  Dean  and  wife  and  appellees  M. 
J.  Wbelan  and  the  Missouri,  Kansas  &  Texas 
Railway  Company,  to  try  the  title  to  50  acres 
of  the  J.  W.  Croft  survey  In  Harrison  county, 
and  for  damages  alleged  to  have  been  caused 
to  appellee  by  appellants  cutting  timber  grow- 
ing thereupon.  The  petition  was  in  the  form 
■ordinarily  followed  In  such  actions,  but  In 
addition  to  the  usual  allegations  averred  title 
to  be  In  appellee  by  virtue  of  the  5  and  the  10 
year  statute  of  limitations.  Appellants  an- 
-swered  by  a  plea  of  not  guilty,  and  set  up  ti- 
tle in  themselves  to  the  land  under  said  6 
and  10  year  statute  of  limitations.  Appellee 
Whelan  answered  by  a  general  denial,  a  dis- 


claimer of  any  Interest  In  the  land,  and  spe- 
cially that  under  a  pui:cha8e  thereof  from  ap- 
pellants he  had  cut  timber  on  the  land  of  tbe 
value  of  $28.62,  which  be  tendered  in  court 
for  such  disposition  as  the  court  mij^t  make 
of  same.  The  railway  company  answered  by 
a  plea  of  not  guilty,  and  adopted  as  Its  own 
the  allegations  In  the  answer  of  appellee 
Whelan.  The  verdict  of  the  Jury  was  in  fa- 
vor of  appellee  Furrh,  and  against  appellees 
Whelan  and  the  railway  company  for  the 
sum  of  $13.12  as  the  value  of  timber  cut  by 
them  on  the  land.  On  this  verdict  tbe  court 
rendered  a  Judgment  in  favor  of  Furrb 
against  Dean  and  wife  for  the  land  In  con- 
troversy, and  in  favor  of  Furrh  against 
Dean  and  his  wife,  Wbelan,  and  the  railway 
company,  for  the  sum  of  $13.12  as  the  value 
of  the  timber  cut,  and  for  costs.  Dean  and 
wife  alone  appeal. 

F.  H.  Prendergast,  for  appellants.     Beard 
te  Davidson,  for  appellees. 

WIIiLSON,  C.  J.  (after  stating  the  f&cts  as 
above).    While  It  seems  from  the  record  the 
controversy  on  the  trial  in  the  main  was  one 
merely  as  to  the  l>oundary  lines  between  parts 
of  the  Croft  survey  owned,  respectively,  by 
Furrh  and  tbe  Deans,  the  effect  of  pleas  of 
not  guilty  Interposed  by  defendants  in  the 
suit  was  to  require  the  plaintiff  (Furrb)  to 
prove  that  be  had  title  to  tbe  land  he  sought 
to  recover.    Oaffney  v.  Clarlc,  118  S.  W.  606. 
As  llnlcs  in  his  chain  of  title  he  offered,  and 
the  court  over  appellants'  objection  admitted 
as  evidence  (l)  the  will  of  H.  M.  Hood,  Sr., 
dated  April  10,  1864,  naming  his  wife,  Mary 
M.  Hood,  and  A.  B.  Stone  and  T.  0.  Hood  as 
executors,  and  empowering  them  at  their  dis- 
cretion to  sell  any  of  the  testator's  real  estate 
in  Harrison  county;    and  (2)  a  deed  dated 
December  26,  1865,  from  Mary  Hood  and  T. 
O.  Hood,  AS  executors  of  said  will,  to  F.  M. 
Heame,  which  Furrh  contended  conveyed  the 
land  in  controversy.    Tlie  objection  urged  to 
tbe  admission  of  the  will  as  evidence  was 
that  it  did  not  appear  ever  to  have  been  pro- 
bated as  was  required  by  law.  ■  The  decree. 
If  one  was  made,  establishing  the  will  and 
admitting  it  to  probate,  was  not  offered  as 
evidence.    The  rule  seems  to  be  that  "without 
the  probate,  the  will  itself  as  a  title  to  prop- 
erty    •     *     •     cannot  be  received  as  evi- 
dence."    Abbott's   Trtal    Ev.   |   59,   p.    139; 
Ochoa  V.  Miller,  69  Tex.  461.    Appellants  con- 
tend, however,  that  without  the  probate  the 
will  was  admissible  under  the  provisions  of 
article  2312,  Sayles'  Ann.  Civ.  St  1897,  as 
amended  by  the  act  approved  April  23,  1907 
(Gen.  Laws,  p.  308,  c.  165).    As  so  amended, 
said  article  declares  that  "every  Instrument 
of  writing  which  is  permitted  or  required  by 
law  to  be  recorded  in  the  office  of  the  clerk  of 
the  county  court,  and  which  has  been,  or  here- 
after may  be  so  recorded,  after  being  proved 
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or  acknowledged  In  the  manner  provided  by 
the  laws  of  tills  state  In  force  at  the  time 
of  Its  registration,  or  at  the  time  It  was  prov- 
ed or  acknowledged,  or  every  Instrument 
which  has  been  or  hereafter  may  be  actually 
recorded  for  a  period  of  ten  years  in  the  book 
used  by  said  clerk  for  the  recording  of  such 
Instruments,  whether  proved  or  acknowl- 
edged In  such  manner  or  not,  shall  be  admit- 
ted as  evidence  in  any  salt  In  this  state  with- 
out the  necessity  of  proving  its  execution; 
provided  no  claim  adverse  or  inconsistent  to 
the  one  evidenced  by  such  instrument  shall 
have  been  asserted  during  that  ten  years; 
provided,  that  the  party  to  give  such  instru- 
ment in  evidence  shall  file  the  same  among 
the  papers  of  the  suit  in  which  he  proposes 
to  ose  It,  at  least  three  days  before  the  com- 
m«icement  of  the  trial  of  such  suit,  and  give 
notice  of  such  filing  to  the  opposite  party  or 
Us  attorney  of  record ;  and  unless  such  oppo- 
site party,  or  some  other  person  for  him, 
shall,  within  three  days  before  the  trial  of 
the  cause,  file  an  affidavit  stating  that  be  be- 
lieves BUdi  Instrument  of  writing  to  be  forg- 
ed. And  whenever  any  party  to  a  suit  shall 
file  among  the  papers  of  the  cause  an  affida- 
vit stating  that  any  instrument  of  writing, 
recorded  as  aforesaid,  has  been  lost,  or  that 
be  cannot  procure  the  original,  a  certified 
copy  of  the  record  of  any  such  Instrument 
sball  be  admitted  in  evidence  In  like  manner 
u  the  original  could  be,"  etc. 

We  do  not  think  the  eflTect  of  the  statute 
qooted  was  to  render  admissible,  as  a  muni- 
ment of  appellee  Furrb's  title,  a  certified 
cops  from  the  probate  records  In  the  office  of 
the  county  clerk  of  Hood's  will.  The  pur- 
pose of  the  Legislature  In  amending  article 
2312  as  Indicated  appears  to  have  been,  as 
recited  in  the  emergency  clause  of  the  amend- 
atory act,  "to  relieve  persons  whose  titles 
to  their  lands  have  been  clouded  by  insuffl- 
cimt  a<^nowledgments  and  proofs  taken  and 
made  by  ignorant  and  Incompetent  oncers." 
Evidently  the  Legislature  had  In  mind  such 
Instmments  as  deeds,  bonds  for  title,  mort- 
gages, etc.,  the  execution  of  which  could  be 
Iiroved  before  notaries,  court  clerks,  and  oth- 
er officers,  who  could  not  be  assumed  always 
to  be  familiar  with  the  requirements  of  the 
taw  hi  r^ard  to  the  proof  of  such  instru- 
ments, and  whose  official  acts  were  evidenced 
by  their  certificates  indorsed  upon  or  attach- 
ed to  the  instruments,  and  did  not  have  In 
mind  such  an  Instrument  as  a  will,  the  ex- 
ccntlon  of  which  could  be  proved  only  in  an 
open  court  before  an  officer  who,  It  could  be 
assomed,  was  familiar  with  the  requirements 
of  the  law,  and  whose  act  was  required  to  be 
evidenced  by  an  order  or  judgment  entered 
of  record.  The  provisions  of  the  article  as 
amended  famish  further  evidence  that  it  is 
not  applicable  to  a  will,  or  copy  of  a  will, 
offered  as  evidence.  For  Instance,  to  dis- 
pense with  proof  of  the  execution  of  the  In- 
ttnmients  r^erred  to  in  the  statute,  the  par- 
ty who  vrlshes  to  use  same  must  have  filed 
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it  "among  the  papers  of  the  suit  In  which  he 
proposes  to  use  it"  Such  a  requirement  Indi- 
cates that  the  L^slature  had  in  mlud  an 
instrument  over  which  the  party  desiring  to 
use  it  might  have  a  right  of  possession  and 
control.  As  to  a  will  filed  for  probate  he 
could  have  no  such  right,  for  the.  law  re- 
quires that  It  shall,  after  it  has  been  so  filed, 
remain  in  the  office  of  the  county  clerk. 
Sayles"  Ann.  Civ.  St  1897,  arts.  1885,  5351. 
Again,  the  statute  provides  that  by  filing  an 
affidavit  that  an  Instrument  it  refers  to  was 
forged  the  party  contesting  its  admission  as 
evidence  may  put  the  other  party  on  proof  of 
its  execution.  If  a  will  has  been  duly  pro- 
bated, such  an  affidavit  would  not  require  a 
party  desiring  to  use  it  as  evidence  to  offer 
other  evidence  of  Its  execution.  An  attack 
of  that  character  on  a  will  duly  probated 
could  be  made  only  by  a  suit  brought  for  the 
purpose.  Its  verity  could  not  be  attacked  in 
a  collateral  proceeding.  Halbert  v.  De  Bode, 
28  S.  W.  5a  Until  It  has  been  duly  probated 
it  is  not  a'dmlsslble  as  evidence  of  title  (Ryan 
V.  By.  Co.,  64  Tex.  239;  Sayles'  Ann.  Civ. 
St.  1897,  art  5352),  and  therefore  It  could 
not  be  rendered  admissible,  as  a  deed  could 
be,  when  attacked  as  a  forgery,  by  proof  col- 
laterally that  it  was  duly  executed.  Again, 
by  the  terms  of  the  statute,  a  copy  of  a  deed 
is  not  admissible  as  evidence  without  proof 
of  its  execution,  In  the  absence  of  an  affida- 
vit by  the  party  oflTerlng  the  copy  that  the 
original  has  been  lost  or  cannot  be  procured 
by  him,  whereas  a  copy  of  a  will  and  Its  pro- 
bate duly  certified  Is  admissible  in  the  ab- 
sence of  such  an  affidavit  Sayles'  Ann.  Civ. 
St.  1897,  art.  5332.  For  the  reasons  suggest- 
ed, we  think  the  court  erred  in  holding  that 
the  statute  referred  to  authorized  him  to 
admit  the  will  as  evidence  in  the  absence  o( 
i3te  judgment  probating  It 

The  admission  as  evidence  of  the  deed  from 
the  executors  to  Heame  was  objected  to,  on 
the  ground  that  It  did  not  appear  that  they 
had  authority  to  convey  the  testator's  title  to 
the  land.  Bedtals  in  the  will  declared  it  to  be 
the  testator's  desire  that  the  county  court  take 
no  other  action,  and  assume  no  other  control 
over  bis  estate,  than  to  probate  his  said  will 
and  record  an  inventory  of  the  property  be- 
longing to  bis  estate.  By  the  terms  of  the  will 
the  executors  were  exempted  from  giving 
bonds  as  such.  They  were  expressly  author- 
ized to  sell  at  their  discretion  any  of  the  tes- 
tator's lands  situated  In  Harrison  county. 
Each  of  them  qualified  by  taking  the  oath 
prescribed  by  law  for  executors.  Such  being 
tlie  facts  as  shown  by  the  record,  we  over- 
ruled appellants'  contention  that  the  will  was 
not  an  independent  one^  and  therefore  that 
the  executors  must  have  qualified  as  such  by 
giving  bonds,  and  have  been  directed  by  the 
probate  court  to  do  so,  before  they  could  sell 
land  in  Harrison  county  belonging  to  the  tes- 
tator.   GIddings  V.  Butler,  47  Tex.  540. 

But  appellants*  further  contention  that,  it 
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appearing  that  each  of  the  executors  had 
qualified  as  such,  tbe  title  of  the  Hood  es- 
tate did  not  pass  by  the  deed  of  two  only  of 
them  must  be  sustained.  That  a  less  num- 
ber than  all  of  the  executors  who  have  quali- 
fied cannot  by  their  deed  convey  the  title  of 
their  testator  to  land  seems  to  be  the  rule. 
Snyles'  Ann.  Civ.  St  1807,  art  1990;  Hart 
V.  Rust  46  Tex.  556;  House  v.  Kendall,  55 
Tex.  43;  Wright  v.  Dunn,  73  Tex.  295,  11 
S.  W.  330;  Eskrldge  v.  Patterson,  78  Tex. 
419,  14  S.  W.  1000. 

The  instructions  of  the  court  submitting 
as  an  issue  for  the  jury  a  question  as  to  ap- 
pellee Furrh's  title  to  the  land  by  virtue  of 
the  5-year  statute  of  limitations,  are  complain- 
ed of  on  the  ground  that  the  evidence  did  not 
raise  such  an  Issue,  and  on  the  further  ground 
that  if  it  did,  the  Instructions  were  errone- 
ous. The  contention  must  be  sustained  on 
each  of  the  grounds  stated.  There  was  no 
evidence  tending  to  show  that  api>ellee  Furrb 
had  paid  taxes  on  the  land  as  required  by 
said  statute.  The  charge  of  the  court,  in  so 
far  as  It  Instructed  the  Jury  that  "under  the 
5-year  statute  of  limitations  it  is  not  neces- 
sary to  show  that  all  taxes  during  said  time 
were  paid  by  the  party  claiming  under  the 
plea,"  obviously  was  an  Inaccurate  and  mis- 
leading statement  of  the  law.  Doubtless  the 
court  meant  to  tell  the  Jury  that  it  would  be 
a  sufficient  compliance  with  the  requirement 
of  the  statute  If  It  appeared  from  the  evi- 
dence that  Furrh  and  those  whose  title  he 
had  acquired,  during  the  5  years  necessary 
to  toll  the  statute,  had  paid  all  taxes  charge- 
able against  the  land. 

Complaint  Is  made  of  the  following  portion 
of  the  court's  charge:  "If  plaintifT  bought  the 
land  by  field  notes  showing  metes  and  bounds, 
and  was  in  actual  possession  of  the  land,  oc- 
cupying the  parts  under  the  Hood  inclosure, 
the  law  would  extend  his  possession  to  the 
boundaries  of  his  deed,  but  if  you  find  that 
at  said  time  the  land  on  the  Croft  survey,  ex- 
cept that  in  the  Hood  Inclosure,  was  in  ac- 
tual possession  of  the  defendants.  Inclosed  by 
a  fence  and  claimed  by  them,  then  plaintiff 
could  not  recover  the  same  under  the  stat- 
ute of  limitations."  The  part  of  the  Croft 
survey  claimed  by  appellants  consisted  of 
400  acres  described  as  In  the  shape  of  an 
"L,"  and  not  described  by  metes  and  bounds. 
On  the  ground  urged  by  appellants,  to  wit 
that  it  appeared  without  dispute  tliat  they 
were  In  actual  possession  of  a  part  of  the 
land  claimed  by  them,  we  do  not  thlnli  the 
portion  of  the  charge  above  quoted  is  objec- 
tionable. But  we  are  unable  to  see  its  ap- 
plicability to  any  feature  of  the  case  made 
by  the  evidence.  The  land  owned  by  appel- 
lee Furrh,  the  plaintiff  below,  was  conveyed 
to  him  by  deeds  made  in  July,  1905.  He 
commenced  his  suit  by  a  petition  filed  Sep- 
tember 25,  1905.  It  would  seem  that  a  ques- 
tion as  to  his  right  to  claim  to  the  boundaries 


of  his  deed  by  limitation  did  not  arise  by 
virtue  of  his  actual  occupancy  during  a  peri- 
od of  two  months  of  a  part  of  the  land  It 
described. 

The  eighth  and  eleventh  assignments  are 
overruled.  The  others  in  effect  have  been 
disposed  of  by  what  has  been  said. 

For  the  errors  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  is  remanded  for  a 
new  trial. 


MISSOURI,  K.  ft  T.  RT.  CO.  OP  TEXAS  v. 
GILBERT  et  al. 

(Court  of  CMvil  Appeals  of  Texas.     Jan.   12, 
1010.) 

1.  Tbial   (J   252*)— iNSTaconoNS— CoNFOMt- 
iTT  TO  Evidence. 

In  an  action  for  flowage  alleged  to  have 
been  caused  by  the  embankment  of  defendant's 
railroad,  it  was  proper  to  refuse  to  charge  that 
if  the  plaintiffs'  crops  were  damaged  by  the 
acts  of  plaintiffs  in  causing  embanlcments  to  be 
formed  at  the  turn-rows  and  not  from  any  act 
or  want  of  care  of  defendant  the  jury  should 
find  for  defendant,  where  there  was  no  evidence 
of  any  embankment  at  tbe  tnm-rows,  bat  only 
a  slight  rise  in  the  ground  on  defendant's  right 
of  way  along  the  edge  of  plaintiffs'  field  cansed 
by  the  growth  and  decay  of  grass  and  weeds. 

[B<d.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  n  601,  602;   Dec.  Dig.  i  252.*] 

2.  Tbiai.  <J  260*)—Inbtbuction8— Request— 
Mattebs  Covebed  bt  Chaboe  Given. 

In  an  action  for  flowage  of  plaintiffs'  land 
daring  certain  seasons  for  two  different  years, 
where  there  was  no  evidence  that  the  rainfall 
was  unusual  except  in  the  second  year,  and  the 
court  charged  that,  if  the  damage  for  that  year 
was  caused  by  an  anusual  rainfall,  such  as 
could  not  have  been  foreseen  and  provided 
against  by  the  use  of  ordinary  care  by  the  de- 
fendant, then  the  damages  caused  by  this  un- 
usual rainfall  should  be  deducted  from  anjr  dam- 
ages due  from  defendant's  negligence,  it  was 
proper  to  refuse  as  already  covered,  a  diarge 
that,  if  the  damage  was  caused  by  extraordinary 
rainfall  which  could  not  have  been  reasonably 
anticipated  and  provided  against,  the  verdict 
should  be  for  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  JS  656,  657 ;    Dec.  Dig.  i  260.*] 

3.  Dauaoes  (S  112*)— Measube  or  Daicaoes— 

INJUBIEB  TO  GSOWINa  CBOFB. 

In  an  action  for  injuries  to  growing  crops, 
the  measure  of  damages  was  properly  stated  as 
the  difference  between  the  reasonable  market 
value  of  the  crops  that  would  have  been  raised 
but  for  the  injury,  less  the  reasonable  value  of 
additional  work  or  expense  that  would  have 
been  necessair  in  raising  such  additional  amount 
of  crops,  and  tbe  reasonable  market  value,  at 
the  time  of  their  maturity,  of  the  crops  actually 
raised. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  f§  281-283 ;    Dec.  Dig.  {  112.*] 

Appeal  from  Williamson  County  Court; 
T.  J.  Lawhon,  Judge. 

Action  by  J.  J.  Gilbert  and  another  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Spell  &  Nickels,  for  appellant  J.  V.  Mor- 
ris, for  appellees. 


•For  other  cuea  im  Hune  topic  uia  lecUon  NUMBER  in  Dec.  ft  Am.  Dlgi.  1907  to  date,  *  Reporter  I&dexei 
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RICE,  J.  This  was  an  action  to  recover 
damages,  brought  by  ai^ellees  against  appel- 
lant on  account:  First,  of  Injuries  to  their 
growing  crops  resulting  from  overflows,  al- 
lied to  have  been  caused  by  failure  on  the 
part  of  appellant  to  provide  Bu£Qclent  cul- 
rerta  and  sluiceways  to  carry  off  the  surface 
water  falling  upon  a  certain  tract  of  land  ad- 
joining the  right  of  way,  belonging  to  appel- 
lee Gilbert,  which  was  being  cultivated  on 
shares  for  the  years  1906  and  1907  by  Coker, 
a  tenant  of  Gilbert;  and,  second,  to  recover 
for  damages  caused  by  fire  to  a  certain  por- 
tion of  the  crop  grown  on  said  premises  dur- 
ing the  year  1907,  which  it  is  alleged  was 
allowed  to  escape  from  a  passing  train  of 
appellant.  It  being  alleged  that  combustible 
material  was  allowed  to  accumulate  on  Its 
ri^of  way. 

Appdlant,  after  a  general  demurrer  and 
{eneral  denial,  specially  alleged  that  the  land 
in  question  was  low  and  seepy;  that  the  In- 
juries resulted  on  account  thereof,  and  not 
from  any  act  on  Its  part;  and,  further,  that 
tbe  Injury,  If  any,  was  caused  by  the  action 
of  plaintiffs  In  erecting  an  embankment  along 
die  east  boondary  of  said  tract  of  land  and 
near  to  and  parallel  with  the  right  of  way 
fence  of  appellant,  8  or  10  inches  in  height, 
and  in  throwing  up  turn-rows  through  said 
tract  of  land,  which  embankment  and  turn- 
rows  interfered  with  the  flow  of  the  surface 
water  thereover,  and  prevented  the  same 
trom  going  upon  the  right  of  way  of  the  de- 
fendant, and  from  being  carried  ott;  and  fur- 
ther alleged  that  the  sluices  and  culverts 
along  the  rlj^t  of  way  of  Its  railway  were 
toffident  to  carry  off  all  surface  water  fall- 
ing upon  or  coming  upon  the  right  of  way, 
except  that  due  to  unusual  and  unprecedent- 
ed floods  and  rains;  and  that  the  injury  suf- 
fered by  plaintiffs,  if  any,  was  due  to  such 
mosaal  and  unprecedented  floods.  And  de- 
nied that  it  had  allowed  combustible  or  In- 
flammable material  to  accumulate  upon  its 
right  of  way,  and  alleged  that  its  engines 
were  all  equipped  with  proper  appliances  for 
the  prevention  of  the  escape  and  spread  of 
fire,  and  that  the  same  were  in  good  order 
and  condition  and  properly  operated.  There 
was  a  jury  trial  and  verdict  and  judgment 
for  appellees,  from  which  this  appeal  Is 
prosecnted. 

Appellee  Gilbert,  as  shown  by  the  proof, 
owned  a  tract  of  62  acres  of  land  fronting 
1400  vans  on  the  west  side  of  the  right  of 
way  of  appellant  (whose  road  ran  about 
north  and  south  at  this  point),  through  which, 
in  a  southeasterly  direction,  ran  two  de- 
pressions. Into  which  the  water  falling  upon 
this  tract  and  other  tracts  northwest  of  it 
flowed  prior  to  the  construction  of  the  rail- 
road Into  Donahue  creek,  and  were  sufficient 
for  tbe  ample  drainage  of  said  land.  Tbe 
railway  company  threw  up  a  dump  and  em- 
bankment extending  along  the  west  side  of 
the  land  across  these  depressions,  with  but 
«ne  ilolceway,   which   the   evidence   shows 


was  not  sufficient  in  times  of  ordinary  rains 
to  drain  the  land,  whereby  the  water  was 
caught  against  said  dump  or  embankment  of 
the  railway  and  was  caused  to  back  up  and 
stand  over  the  lands  of  appellees,  from  which 
the  crops  planted  thereon  In  the  years  1906 
and  1907  were  damaged. 

There  is  evidence  to  the  effect  that  fire 
escaping  from  the  engines  of  appellant  on 
June  7,  1907,  destroyed  certain  grain  and 
grass  which  had  been  mowed  on  the  land  of 
appellees  near  the  right  of  way,  and  that  the 
fire  was  first  seen  burning  on  the  right  of 
way.  So  that  the  evidence.  In  our  judgment, 
was  sufficient  to  sustain  the  verdict  as  to 
both  issues.  But  appellant  contends  by  its 
first  assignment  that  the  court  erred  In  refus- 
ing to  give  its  special  charge  No.  2  to  the 
jury,  to  the  effect  that  If  they  believed  that 
the  plaintiffs'  crops  were  damaged,  as  alleg- 
ed, during  the  years  1906  and  1907,  but  that 
such  damage  was  due  to  the  acts  of  plaintiffs 
in  causing  levees  or  embankments  to  be 
formed  at  the  turn-rows  In  plaintiffs'  field 
or  along  a  string  of  fence  on  the  east  side 
of  plaintiffs'  field,  and  not  from  any  act  of 
the  defendant  or  want  of  care  on  its  part 
In  the  matter  of  constructing  sluices  and  cul- 
verts, then  they  would  find  for  the  defend- 
ant, unless  they  fonnd  for  plaintiffs  on  some 
other  issue  of  negligence  raised  by  the  plead- 
ings. We  have  carefully  examined  the  record 
in  this  case  and  failed  to  find  any  evidence 
which  would  warrant  this  charge.  It  is  true 
that  there  Is  evidence  to  the  effect  that  the 
ground  was  some  four  to  eight  incBes  high- 
er inunedlately  under  and  along  the  right  of 
way  fence  of  appellant,  and  that  this  had 
the  effect  to  stop  the  water  and  prevent  it 
from  running  upon  the  right  of  way  until  it 
rose  above  this  slight  elevation;  bat  there 
is  absolutely  no  evidence  showing,  or  tend- 
ing to  show,  that  this  condition  was  brought 
about  by  the  plaintiffs;  but,  on  tbe  contrary, 
there  Is  proof  to  the  effect  that  along  the 
fence  the  ground  is  usually  higher,  by  reason 
of  the  fact  that  weeds  and  grass  were  allow- 
ed to  grow  there,  which.  In  time,  raises  the 
land.  And  this  condition,  if  any  Inference  la 
to  be  drawn  at  all  from  the  facts  in  evi- 
dence, would  be  due,  in  our  judgment,  to  tbe 
acts  of  defendant  in  allowing  grass  and 
weeds  to  grow  upon  the  right  of  way.  Be- 
sides, it  was  on  the  land  df  the  company, 
over  which  plaintiffs  had  no  control,  and  for 
which  they  were  in  no  way  responsible.  We 
therefore  think  that  the  charge  was  properly 
refused. 

Appellant  likewise  complains  of  the  re- 
fusal of  the  court  to  give  its  special  charges 
Nos.  8  and  13,  to  the  effect  that  If  the  dam- 
ages complained  of  by  plaintiffs  were  caused 
by  an  extraordinary  and  imprecedented  rain- 
fall, which  could  not  have  been  reasonably 
anticipated  and  provided  against,  then  to 
find  for  the  defendant  The  evidence  did 
not  show  any  unusual  or  extraordlndry  rain- 
fall in  1906.    There  was,  however,  some  evl- 
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dence  which  tended  to  support  this  phase  of 
the  case  occurring  In  1907,  but  these  request- 
ed charges  did  not  limit  the  Jury  in  their  In- 
quiry In  this  respect  to  that  particular  year, 
and  for  this  reason  may  have  been  properly 
refused.  But,  be  this  as  it  may,  the  court 
did,  at  the  request  of  appellant,  give  special 
charge  No.  14,  to  the  effect  that  if  plalntlfla' 
damage,  if  any,  for  the  y^i  1907,  was  caus- 
ed by  extraordinary  and  unusual  rainfall, 
such  as  could  not  have  been  foreseen  and 
provided  against  by  the  use  of  ordinary  care 
on  the  part  of  the  company,  then  they  would 
deduct  the  damages  caused  by  such  unusual 
and  unprecedented  rainfall,  If  there  was  such, 
for  said  year,  from  any  damages  that  they 
might  find  from  the  evidence  plaintiffs  suf- 
fered by  reason  of  the  negligence  of  the  de- 
fendant, as  set  forth  In  the  other  Issues  of 
negligence  in  their  pleading.  We  think  this 
charge  was  sufficient  and  amply  submitted 
the  defense  as  to  this  phase  of  the  case,  and 
we  therefore  overrule  this  assignment 

The  court  gave  the  following  charge  as  to 
the  measure  of  damages:  "If,  under  the  fore- 
going bistructions,  you  find  for  the  plaintiffs, 
you  will  assess  the  damages,  if  any,  as  fol- 
lows: You  will  first  ascertain  the  reasonable 
market  value.  If  any,  at  Bartlett,  Tex.,  at 
the  time  of  their  maturity  of  the  crops  of 
millet,  oats,  corn,  and  cotton,  that  plaintiffs 
would  have  made  on  the  premises  In  ques- 
tion during  the  years  1906  and  1907,  re- 
spectively, if  defendant  had  provided  the 
necessary  sluices,  culverts,  or  ditches  on  its 
right  of  way,  if  you  find  they  were  not  so 
provided.  Prom  this  amount  you  will  deduct 
the  reasonable  market  value  at  Bartlett, 
Tex.,  at  the  time  of  their  maturity  of  the 
crops  of  millet,  oats,  corn,  and  cottoh  actual- 
ly raised  by  the  plaintiffs  on  the  premises  In 
question  during  the  years  1906  and  1907,  re- 
spectively. From  the  balance,  if  any  there 
be,  you  will  further  deduct  the  reasonable 
value  of  additional  work  or  expense.  If  any, 
that  plaintiffs  would  have  performed  In 
cultivating,  gathering,  preparing  for  market, 
and  marketing  the  additional  amounts  of  said 
oats,  mUlet,  corn,  and  cotton,  if  any,  that 
would  have  been  raised  during  said  years, 
but  for  defendant's  falling  to  construct  the 
necessary  sluices,  culverts,  or  ditches.  If  yon 
find  defendant  did  so  fail  to  construct  them, 
and,  after  making  said  deductions,  the  bal- 
ance so  found  by  you.  If  any,  you  will  assess 
as  plaintiffs'  damages.  If  you  find  they  are 
entitled  to  damages." 

The  above  charge  is  assailed  by  appellant 
on  the  ground,  as  it  contends,  that  the  meas- 
ure of  damages  to  the  crops  of  plaintiffs  in 
this  case  was  the  value  of  said  crops  Imme- 
diately before  the  infliction  of  the  Injury  and 
their  value  Immediately  after  the  Infliction  of 
the  injury,  without  reference  to  the  real  val- 
ue of  the  crops  at  any  other  period.  The 
evidence- shows  that  the  injury  complained 


of  was  to  the  growing  crops;  and  the  charge. 
In  our  Judgment,  conforms  to  the  suggestion 
made  by  Chief  Justice  Gaines  In  the  case  of 
International  &  Great  Northern  Railroad  Co. 
V.  Pape,  73  Tex.  501,  11  a  W.  526,  in  which 
It  is  said,  as  shown  by  tiie  syUabiis:  "It 
seems  that  the  most  satisfactory  means  of  ar- 
riving at  the  value  of  a  growing  crop  is  to 
prove  its  probable  yield  under  proper  cultiva- 
tion, the  value  of  such  yield  when  matured 
and  ready  for  sale,  and  also  the  expense  of 
such  cultivation,  as  well  as  the  cost  of  Its 
preparation  and  transportation  to  market 
The  difference  between  the  value  of  the  prob- 
able crop  in  the  market  and  the  expense  of 
maturing,  preparing,  and  placing  It  there  will, 
in  most  cases,  give  the  value  of  the  growing 
crop."  There  was  sufficient  predicate  In  the 
proof  in  this  case  to  warrant,  in  our  Judg- 
ment, the  giving  of  the  charge  complained  of. 
We  therefore  overrule  this  assignment 

Finding  no  error  In  the  proceedings  of  the 
court  below,  the  Judgment  is  in  all  things  af- 
firmed. 

Affirmed. 


FLORENCE  et  al.  v.  CHOICE  et  al. 

(Coart  of  Civil  Appeals  of  Texas.    Jan.  6,  1910.) 

Affeai.  and  Ebbob  (I  79*)— JuooicENi  Ap- 
pealable—Final Judgment. 

Where  the  Issues  were  whether  plaintiff  had 
a  landlord's  lien  on  goods  and  was  entitled  to 
have  it  foreclosed  and  to  enjoin  a  siiecial  coo- 
stable  from  selling  the  floods  on  execution  issued 
against  the  alleged  tenant,  and  the  judgment 
determined  that  as  against  the  constable  plain- 
tiff was  entitled  to  an  Injunction,  and  that  as 
against  the  constable  "et  al."  plaintiff  was  en- 
titled to  have  the  lien  foreclosed  and  to  costs,  it 
was  not  a  final  judgment  and  appealable  because 
it  did  not  dispose  of  the  controversy  between  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4S4 ;  Dec.  Dig.  {  TO.*] 

Appeal  from  District  Court,  Gregg  Coun- 
ty;  W.  C.  Buford,  Judge. 

Action  by  Joe  Choice  against  Vernon  Flor- 
ence and  another  In  which  Boon  Williams 
appeared  and  answered.  From  a  Judgment 
granting  some  relief  to  plaintiff,  defendants 
Florence  and  Barton  appeal.    Afilrmed. 

The  suit  was  by  appellee  Choice  against 
appellants  Florence,  as  a  special  constable, 
and  P.  E.  Barton,  'to  enjoin  them  from  sell- 
ing a  bale  of  cotton  belonging  to  appellee 
Boon  Williams,  on  which  Choice  claimed  to 
have  a  landlord's  lien,  levied  upon  by  virtue 
of  an  execution  Issued  on  a  Judgment  against 
said  Williams.  By  a  supplemental  petition 
Choice  sought  to  make  Williams  a  party  de- 
fendant and  to  have  the  Hen  asserted  fore- 
closed. Williams  answered,  praying  that  the 
cotton  be  awarded  to  Choice  "in  extinguish- 
ment of  his  rent  for  the  year  1908."  The 
judgment  from  which  appellants  prosecute 
their  appeal  was  os  follows:    "On  the  14tb. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Diga.  U07  to  date,  &  Reportar  Indexes 
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day  of  May.  A.  D.  1900,  came  on  to  be  beard 
tbe  above  styled  and  numbered  cause,  and 
tbe  plaintiff  appeared  In  person  and  by  attor- 
ney, and  the  defendant  by  attorney,  and  all 
parties  announced  ready  for  trial.  A  Jury 
being  'waived,  tbe  matters  of  fact  as  well  as 
law  were  submitted  to  the  court  The  plead- 
ings being  read,  the  testimony  of  tbe  wit- 
nesses and  argpiment  of  counsel  being  beard, 
tbe  conrt  took  the  matter  under  advisement, 
and  on  this  tbe  24tb  day  of  May,  A.  D.  1909, 
is  of  the  opinion  that  the  plaintiff  Joe  Choice 
should  recover  and  have  foreclosure  of  his 
landlord's  lien  as  herein  prayed,  and  defend- 
ant Florence  be  perpetually  enjoined  from 
disposing  of  the  bale  of  cotton  sued  for,  same 
being  liable  for  rent  due  to  plaintiff  by  tbe 
tenant  Boon  Williams  upon  which  he  is  en- 
titled to  have  his  landlord's  lien.  It  Is  there- 
fore ordered,  adjudged,  and  decreed  that  Joe 
Choice,  the  plaintJff,  do  have  and  recover 
Judgment  of  defendant  Vernon  Florence  et 
al.,  and  that  be  have  Judgment  foreclosing 
his  landlord's  lien  on  the  bale  of  cotton  de- 
scribed in  plalntlfTs  petition  and  admitted  to 
be  held  by  defendant  Vernon  Florence,  and 
for  costs  for  which  let  execution  issue." 

F.  B.  Martin,  for  appellants.  M.  L.  Cun- 
ningham, for  appellees. 

WILLSON,  C.  3.  (after  stating  the  facts  as 
above).  The  Issues  made  by  tbe  pleadings 
were:  (1)  Did  appellee  Choice  have  a  land- 
lord's lien  on  the  cotton ;  and,  if  be  did,  was 
be  entitled  to  have  it  foreclosed?  (2)  Was  said 
Choice  entitled  to  an  injunction  restraining 
appellants  Florence  and  Barton  from  selling 
the  cotton  on  an  execution  issued  on  the 
Judgment  against  Boon  Williams?  The  Judg- 
ment determined  that  as  against  Florence 
Choice  was  entitled  to  relief  by  an  injunc- 
tion, and  that  as  against  Florence  "et  al."  he 
was  entitled  to  have  such  a  lien  foreclosed 
and  to  recover  the  costs  of  the  suit  It  did 
Dot  dispose  of  tbe  controversy  between  Choice 
and  Barton,  as  to  whether  the  former  as 
against  tbe  latter  was  entitled  to  relief  by  an 
Injunction  or  not,  and  only  by  construing  the 
words  "et  aL"  as  referring  to  Barton  and 
Williams  can  it  be  said  as  to  them  to  have 
disposed  of  tbe  other  issues  In  the  case. 
Sach  being  the  Judgment,  the  question  arises: 
Is  It  a  final  one,  so  as  to  give  this  court  Juris- 
diction of  tbe  appeal?  We  think  It  is  not 
"When  the  whole  of  the  matter  in  controver- 
sy Is  finally  disposed  of,  as  to  all  the  par- 
ties," said  the  Supreme  Court  in  Simpson  v. 
Bennett  42  Tex.  241,  quoting  from  tbe  opin- 
ion of  the  court  in  Martin  v.  Crow,  28  Tex. 
614,  "then  there  is  a  final  Judgment  and  not 
before,  from  which  an  appeal  or  writ  of  er- 
ror can  be  taken."  And  see  Stewart  v.  Le- 
noir. 31  Tex.  Civ.  App.  470,  72  S.  W.  CIO; 
Davis  T.  Martin,  16  Tex.  Civ.  App.  62,  B3  S. 
W.  599;  Holloy  v.  Duke,  43  Tex.  Civ.  App. 
529.  96  S.  W.  1090;  Rhone  v.  Kills,  30  Tex. 


30;  Whltaker  v.  Gee,  61  Tex.  218;   Railway 
Co.  V.  Smith,  58  Tex.   76;    Railway  Co.  T. 
Scott,  78  Tex.  860,  14  S.  W.  791. 
The  appeal  is  dismissed. 


TAFT  et  al.  v.  WARD. 

(Court   of  Civil  Appeals   of  Texas.     Dee.   15, 
1909.    Rehearing  Denied  Jan.  12,  1910.) 

1.  Triai.  (S  136*)— Questions  fob  Jttbt. 

Where  a  case  made  by  the  evidence  is  one 
purely  of  fact,  it  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  Si  318-327 ;   Dec  Dig.  i  136.»] 

2.  BOUNDABIES  ({  8*)— MaNNEB  OF  ASCEBTAJN- 
IHO. 

Any  facts  which  tended  to  show  the  actual 
footsteps  of  the  surveyor  in  making  the  different 
subdivisjons  that  compose  the  respective  blocks 
could  be  used  to  ascertain  tbe  boundaries  of  the 
blocks,  which  were  merely  the  bonndaries  of  the 
outside  BubdiTisions,  and,  where  no  mark  could 
be  found  designating  and  fixing  the  lines  of  the 
outside  subdivisions,  they  could  be  fixed  by 
marked  comers  and  footsteps  around  inside  sur- 
veys to  which  they  were  tied  by  the  field  notes. 
[Ed.  Note. — For  other  cases,  see  Boundaries, 
Dec.  Dig.  I  &•] 

3.  BouNDABiES   (I   3*)  —  Manner  of  Asceb- 
TAiNiNQ — Footsteps  of  Subvetob. 

Where  footsteps  of  the  surveyor  are  found 
and  identified,  they  must  control,  and  all  classes 
of  calls  must  yield  to  them. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  iS  25-29;   Dec.  Dig.  §  3.»] 

4.  BOITNDABIES    (|    3^  —  MANNER    OF    ASCER- 

TAiNiNO— Caixs— When  Rejected. 

Calls  for  the  comers  of  adjoining  surveys 
must  be  rejected  when  they  conflict  with  tbe  ac- 
tual work  of  the  surveyor. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  Sf  25-29;  Dec.  Dig.  {  3.*] 

5.  BouNDABiEs  (}  3*)— Location  of  Tract  of 
I.ANi>— Use  of  Calls  on  Other  Lard. 

It  is  only  in  the  absence  of  other  means  of 
identification  that  known  calls  in  other  surreys 
can  be  appealed  to,  to  locate  a  tract  of  land. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Dec.  Dig.  I  3.*] 

Appeal  from  District  Court,  Dimmit  Coun- 
ty;  J.  F.  Muilally,  Judge. 

Trespass  to  try  title  by  Anna  S.  Taft  and 
another  against  S.  C.  Ward.  Judgment  for 
defendant,  and  plaintiffs  appeal.    AfiSrmed. 

F.  Vandervoort  and  Ogden,  Brooks  ft  Na- 
pier, for  appellants.  Eugene  A.  Moore  and 
N.  A.  Rector,  for  appellee. 


FLY,  J.  This  suit  was  instituted  by  appel- 
lants against  appellee  in  the  form  of  tres- 
pass to  try  title,  but  really  is  a  contest  as 
to  the  boundary  line  between  surveys  15,  37, 
46,  and  54,  block  2,  Texas  ft  New  Orleans 
Railroad,  and  survey  No.  38,  not  patented, 
In  same  block,  and  surrey  No.  83,  not  patent- 
ed, known  as  "A.  M.  Fore  survey."  The  case 
was  tried  by  Jury  and  the  boundary  located 
as  claimed  by  appellee,  and  the  latter  was 
awarded  damages  in  the  sum  of  $25. 
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Tbe  following  plat  will  assist  In  arriving 
at  a  full  understanding  of  the  controversy 
between  the  parties: 
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The  controversy  is  over  tbe  location  of  the 
boundary  lines  between  surveys  15,  37,  46, 
and  54,  in  block  2,  owned  by  appellants,  and 
survey  38,  out  of  the  same  block,  and  survey 
83,  A.  M.  Fore,  a  school  section,  located  by 
virtue  of  an  alternate  land  certificate;  ap- 
pellants claiming  that  the  boundaries  of  the 
Inside  surveys,  which  should  fix  the  bound- 
aries between  the  parties,  are  where  the  solid 
lines  appear  on  the  plat,  and  appellee  that 
they  are  along  the  dotted  lines,  380  varas  to 
the  west  of  tbe  solid  lines.  Surveys  36,  46, 
and  64  lie  on  the  south  of  15,  and  do  not 
appear  on  the  plat.  The  surveys  of  blocks 
1  and  2  were  made  by  the  same  surveyor 
near  the  same  time,  and  the  map  or  plat  of 
the  surveys  made  by  blm  show  that  tbe  lines 


of  the  different  suryeys  running  from  tbe 
north  to  the  south  are  continuous  and  un- 
broken lines  through  the  two  blocks.  Appel- 
lants own  lots  15,  87,  46,  64,  55,  70,  75,  and 
78  In  block  2,  and  all  tbe  lots  to  the  west- 
ward of  them,  except  survey  16,  which  Is 
state  land.  Survey  38  and  83  are  school  sec- 
tions, and  were  awarded  appellee  on  his  ap- 
plication to  purchase  by  the  Commissioner 
of  the  General  Land  Office  on  December  17, 
1907. 

The  only  well-defined  and  established  point 
In  block  1  is  the  northeast  comer  of  Bnrvey 
1,  at  which  the  original  surveyor  began  to 
survey  tbe  subdivision  of  that  block.  The 
beginning  comer  of  block  2  is  established  and 
is  the  northeast  comer  of  survey  1,  in  tbat 
block,  and  it  calls  for  the  eastern  comer  of 
survey  44,  in  block  1.  Survey  2,  in  block  2, 
begins  at  tbe  same  comer  as  does  snrvey  1, 
designating  It  as  the  east  comer  of  sarvey 
44,  in  block  1.  It  is  tied  by  its  field  notes  to 
survey  1. 

Surveys  1  to  14,  inclusive,  in  block  2,  ad- 
join surveys  44,  43,  34,  33,  24,  23,  14,  13,  12, 
3,  and  4,  in  block  1,  and  the  north  lines  in 
the  first-named  surveys  correspond,  by  the 
calls  in  the  field  notes,  with  the  surveys  nam- 
ed in  block  1,  and  are  tied  to  them.  There 
Is  nothing  to  mark  the  common  line  betwe«i 
blocks  1  and  2. 

Kuechler,  who  surveyed  the  two  blocks 
originally,  did  not  make  any  starting  point 
for  the  whole  of  either,  but  he  began  with 
survey  1  in  each  block  and  tied  the  other 
surveys  in  each  block  to  survey  1.  In  sur- 
veying block  2  he  began  with  survey  1,  in 
that  block,  and  tied  It  to  survey  44  in  block  1 
as  he  tied  all  of  the  surveys  in  block  2  to  the 
adjoining  lots  In  block  1.  The  uncontrovert- 
ed  evidence- showed  that  in  1898  all  of  the 
original  comers  on  the  south  line  of  the 
northern  tier  of  surveys  numbered  from  1  to 
10,  inclusive,  were  found  except  the  common 
corner  of  8  and  9  and  the  southeast  comer 
of  survey  10.  Those  corners  are  on  the  dot- 
ted lines  on  the  plat,  which  are  claimed  by 
appellee  to  be  the  true  location  of  the  lines 
and  comers.  Other  marked  comers  of  a 
number  of  other  surveys  in  block  2  were 
found  on  tbe  ground,  all  tending  to  carry  out 
the  theory  of  appellee.  From  a  statement  of 
the  facts  hereinbefore  made,  it  is  apparent 
that  it  was  the  intention  of  Kuechler,  the 
original  surveyor,  to  run  the  lines  of  the 
surveys  in  block  1,  extending  In  a  northerly 
and  southerly  direction,  straight  through 
block  2,  so  as  to  make  tbe  surveys  in  block  2 
conform  in  course  and  distance  to  those  in 
block  1,  but  that  In  making  the  actual  sur- 
vey he  did  not  make  them  so  conform.  In 
other  wor^B,  there  Is  a  direct  and  positive 
conflict  between  the  evident  intention  and  de- 
sire of  the  surveyor  as  expressed  in  his  maiM 
and  plats  and  the  calls  in  the  different  sur- 
veys and  bis  actual  survey  and  footsteps  on 
tbe  ground,  aa  shown  by  marked  comors.     It 
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b  not  qoesUoned  tiiat  the  different  Bubdi- 
TisloDS  ot  blCK^  2  were  actually  made  upon 
the  ground,  nor  that  the  marked  corners  of 
the  different  Burveys  found  on  the  ground 
were  made  by  the  original  surveyor.  The 
ease  made  by  the  evidence  was  one  purely 
of  fact,  and  therefore  peculiarly  one  for  the 
dedslon  of  a  Jury. 

Appellants  have  presented  their  case  In  the 
trial  court,  as  well  as  In  this  court,  on  the 
theory  that  there  were  surveys  of  the  two  en- 
tire blocks,  the  lines  around  the  blocks  hav- 
ing been  run  by  the  surveyor  and  then  sub- 
dlvUlons  of  the  blocks  made  with  reference 
to  the  outside  lines  of  the  blocks.    The  the- 
ory la  not  supported  by  the  facts.     There 
were  no  surveys  made  of'  the  blocks  except 
incidental  to  and  arising  from  making  a  num- 
ber of  surveys,  and  then  designating  a  cer- 
tain nnmber  of  such  surveys  block  1,  and 
those  remaining  block  2.    The  outside  lines 
of  flie  blocks  are  fixed  by  the  actual  survey 
of  the  different  tracts  composing  them.    A 
different  case   would   be   presented    If  the 
Uodu  had  been  laid  off  and  then  subdivided. 
Any  facta  tending  to  show  the  actual  foot- 
steps  of  the  surveyor  In  making  the  different 
Mbdlvlslona    that    compose    the    respective 
blo<*8  could  be  used  to  ascertain  the  bound- 
aries of  the  blocks,  which  are  merely  the 
bonndarles  of  the  outside  subdlvislonfl,  and. 
If  no  marks  can  be  f  otind  designating  and  flx- 
iDg  the  Ihies  of  the  outside  subdivisions,  they 
coald  be  fixed  by  marked  comers  and  foot- 
steps around  Inside  surveys  to  which  Oiey 
are  tied  by  their  field  notes.    If  footsteps  of 
the  mrveyor  are  found  and  identified,  they 
mnat  control,  and  all  classes  of  calls  must 
yield  to  them.    As  said  In  Stafford  v.  King, 
30  Tex.  257,  94  Am.  Dec.  304:     "The  sur- 
Teyor  may  fan  Into  error  In  making  out  the 
field  notes,  both  as  to  course  and  distance 
(the  former  no  more  than  the  latter),  and  the 
Commissioner   of  the   General    Land   Office 
may  fall  Into  a  like  error  by  omitting  lines 
and  cans,  and  mistaking  and  inserting  south 
for  north,  east  for  west.     And  this  is  the 
work  of  the  officers  themselves,  over  whom 
the  locator  has  no  control.    But,  when  the 
nureyor  points   out  to  the  owner   rivers,, 
lakea,  creeks,  marked  trees,  and  lines  on  the 
land  for  the  lines  and  comers  of  his  land, 
be  has  the  right  to  rely  upon  them  as  the 
beat  evidence  of  his  true  boundaries,  for  they 
are  not  liable  to  change  and  fluctuations  of 
time,  to  accident,  or  mistake,  like  calls  for 
coarse  and  distance ;  and  hence  the  rule  that 
when  coarse  and  distance,  or  either  of  them, 
conflict  with    natural   or   artificial    objects 
called  for,  they  must  yield  to  such  objects. 
»  •   •    The  Identification  of  the  actual  sur- 
rey, as  made  by  the  surveyor,  Is  the  desidera- 
tom  <tf  all  these  rules.    The  footsteps  of  the 


surveyor  must  be  followed,  and  the  above 
rules  are  found  to  afford  the  beet  and  most 
unerring  guides  to  enable  one  to  do  so." 

Appellants  do  not  deny  that  a  number  of 
marked  corners  of  different  surveys  of  block 
2  were  found,  but  it  Is  insisted  that  the  out- 
side lines  of  the  outside  surveys  on  the  east 
of  the  block  should  be  fixed  by  the  marked 
comer  ot  survey  1  In  block  1,  and  that  It 
should  be  used  to  fix,  not  only  the  outside 
lines  of  block  1,  but  also  of  block  2.  We  see 
no  reason  for  attaching  more  dignity  to  the 
marked  northeast  comer  of  survey  1  In  block 

1  than  to  the  well  established  comers  of  a 
number  of  surveys  In  block  2  In  fixing  the 
boundaries  of  the  latter  surveys.  While  the 
surveys  of  the  two  blocks  were  made  with- 
in a  few  days  of  each  other,  they  were  sepa- 
rate surveys,  and  the  marked  comers  of  the 
one  block  cannot  be  used  to  fix  the  comers 
and  lines  of  the  other  when  the  latter  was 
an  actual  survey  and  that  survey  cannot  be 
totally  disregarded  In  order  to  follow  lines 
run  from  the  comer  of  another  survey.  The 
lines  of  the  outside  tier  of  surveys  of  block 

2  are  not  found  on  the  ground,  and  must  be 
determined  from  known  lines  of  the  surveys 
either  of  block  1  or  block  2,  and,  where  a 
number  of  marked  comers  are  'fotmd  on 
block  2,  we  think  In  constructing  the  outside 
lines  of  the  block  those  corners,  rather  than 
those  of  another  block  or  survey  In  another 
block,  should  be  given  the  preference.  What- 
ever may  have  been  the  Intention  of  the  sur- 
veyor as  to  the  continuity  of  the  lines  through 
the  two  blocks  must  give  way  and  be  subor- 
dinate to  the  actual  survey.  No  extra  dig- 
nity can  be  conferred  upon  the  Initial  comer 
of  the  first  survey  In  block  1,  nor  any  undue 
Infiaence  given  to  the  Intention  of  the  sur- 
veyor when  they  clash  with  his  actual  work 
upon  the  ground  of  block  No.  2.  The  calls 
for  the  comers  of  adjoining  surveys  must 
be  rejected  when  they  conflict  with  the  ac- 
tual work  of  the  surveyor.  Koenlghelm  v. 
Miles,  67  Tex.  113,  2  8.  W.  81.  It  Is  only 
In  the  absence  of  other  means  of  identifica- 
tion that  known  calls  In  other  surveys  can 
be  appealed  to  locate  a  tract  of  land.  Mc- 
Aninch  v.  Freeman,  69  Tex.  445,  4  S.  W.  369 ; 
Booker  v.  Hart,  77  Tex.  146, 12  S.  W.  16. 

Appellants  have  no  cause  to  complain  of 
the  action  of  the  court  In  refusing  to  Instruct 
the  Jury  to  return  a  verdict  for  appellants. 
It  would  have  been  error  to  have  so  done,  and 
the  evidence  is  ample  to  sustain  the  finding 
In  favor  of  appellee. 

The  charge  complained  of  was  the  state- 
ment of  an  abstract  rule  of  law,  but  It  could 
not  have  Injured  appellants. 

There  is  no  error  In  the  Judgment,  and  it  U 
affirmed. 
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MILLAR  ▼.  WARD. 

(Court  of  Civil  Appeals  of  Texas.    Dec  15, 

1909.    Rehearing  Denied.    Jan.  12,  1910.) 

Public  Lands  (8  1T6*)— School  La.nd8— Pat- 

E^>-C0NCLTJ61VENE8fl. 

A  patent  to  scliool  land  which  calls  for  cor- 
ners marked  on  the  ground  hj  a  surveyor,  can- 
not be  attacked  by  subsequent  purchaser  of 
school  land  on  the  ground  of  mistake  in  estab- 
lishing the  boundary,  for  the  state  only  may  in- 
quire into  matters  affecting  a  patent  not  involv- 
ing the  power  of  the  officer  to  grant  it. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  §  176.*] 

Appeal  from  District  Court,  Dimmit  Coun- 
ty;  J.  F.  Mullally,  Judge. 

Action  between  J.  S.  Millar  and  S.  0.  Ward. 
From  a  Judgment  for  the  latter,  tlie  former 
appeals.    Reversed  and  rendered. 

F.  Vandervoort  and  Ogden,  Brooks  &  Na- 
pier, for  appellant.  Eugene  A.  Moore  and  N. 
A.  Rector,  for  appellee. 

JAMES,  C.  J.  This  case  comes  on  appeal 
to  this  court  in  company  with  another,  styled 
Anna  S.  Taft  v.  S.  C.  Ward  (this  day  decided) 
124  S.  W.  437,  to  which  we  make  reference 
for  a  plat  illustrating  the  block  containing  the 
surreys  Involved  in  the  present  case. 

Survey  No.  12  in  said  block  2  and  survey 
No.  38  in  same  block  are  the  ones  concerned. 
Both  were  of  the  school  lands  of  the  state, 
and  represented  sections  of  640  acres  as  orig- 
inally Intended  and  put  in  by  the  surveyor. 
Questions  have  arisen  respecting  the  bounda- 
ries or  positions  of  these  sections,  and  like- 
wise other  sections  in  block  2  Involved  In  the 
cause  Just  referred  to,  as  will  appear  from 
the  opinion  In  that  case.  It  would  seem  that 
blocks  2  and  1  were  originally  surveyed  by 
Mr.  Kuecbler  at  practically  the  same  time. 
One  of  his  original  corners  Is  the  northeast 
corner  of  survey  1  In  block  1  which  Is  found 
and  identified.  But  he  made  and  called  for 
corners  In  connection  with  certain  of  the  in- 
terior sections  in  block  2,  a  number  of  which 
are  found,  and  these,  when  consulted  in  order 
to  find  the  border  sections  of  block  2  on  the 
east  side  of  the  block  (such  as  sections  12  and 
38),  do  not  place  them  precisely  on  the 
ground,  where  a  survey  from  the  tree  at  the 
northeast  comer  of  survey  1  In  block  1  wonld 
place  them. 

In  1808  the  county  surveyor  assisted  by  the 
former  county  surveyor  made  a  survey  to 
ascertain  the  eastern  boundary  line  of  block 
2  for  the  purpose  of  arriving  at  the  bounda- 
ries of  survey  12  In  that  block  which  had 
been  purchased  by  C.  L.  McDonald.  They 
worked  from  said  tree  at  the  northeast  corner 
of  block  1  to  ascertain  the  block  line  of  blocks 
1  and  2,  and  accordingly  arrived  at  the  bound- 
aries of  said  section  12,  marked  the  comers 
thereof,  and  put  iron  pipes  at  the  corners, 
and  these  are  the  corners  by  which  the  sur- 
vey was  patented  to  McDonald,  the  patent 


calling  for  these  Iron  pipes.  This  patent 
was  In  fact  Issued  upon  corrected  field  notes 
of  the  survey  made  by  Barker,  the  county 
surveyor,  In  1905,  he  adopting  the  corners 
that  had  been  made  by  Denman.  These  field 
notes,  upon  which  the  patent  was  issued  for 
survey  12,  fixed  Its  northern  and  sontbem 
lines  by  these  corners  at  1,932  varas  in  length, 
and  its  eastern  and  western  lines  at  2.000 
varas.  The  patent  comers  are  marked  on 
the  ground  and  are  easily  identified.  The 
survey  as  patented  contained  705  acres.  Sur- 
vey or  section  38  in  block  2  is  adjoining  No. 
12,  and  the  latter  as  patented  may  be  said 
to  embrace  a  part  of  the  latter  (which  conflict 
is  the  subject  of  this  suit)  if  the  position  of 
these  surveys  Is  fixed  by  consulting  certain 
recently  discovered  interior  found  corners  In 
block  2.  The  defendant  Ward,  after  survey 
12  had  been  patented  as  aforesaid  to  McDon- 
ald, applied  to  purchase  section  38,  and  be 
contends  that  be  is  entitled  to  have  these 
two  surveys  adjudicated  as  being  as  they 
were  in  fact  located  by  the  original  surveyor, 
and  that  he  has  the  right  to  go  behind  the 
patent  and  have  corrected  what  he  claims  to 
have  been  a  mistake,  in  so  far  as  the  patent 
covers  laud  originally  In  38.  Appellee  admits 
that  such  a  question  Is  ordinarily  one  that  can 
only  be  raised  by  the  state  against  the  bolder 
of  patented  land,  but  insists  that  this  rule 
does  not  apply  to  sdhool  lands.  That  it  does 
apply  to  school  lands,  and  In  view  of  a  simi- 
lar state  of  facts,  has  been  expressly  held 
by  the  Court  of  Civil  Appeals,  Third  District, 
in  Frontroy  t.  Atkinson,  45  Tex.  Civ.  App. 
824,  100  S.  W.  1023. 

Why  the  rule  does  not  apply  In  this  case 
we  are  at  a  loss  to  see.  The  land  covered  by 
the  two  surveys  was  all  school  land  and  sub- 
ject to  sale.  There  is  no  question  made  con- 
cerning the  power  of  the  state  or  Commis- 
sioner to  sell  and  patent  the  surveys.  If 
there  was  a  want  of  such  power,  we  could 
say  that  the  patent  conferred  no  title,  and 
that  consequently  a  subsequent  claimant 
could  take  advantage  of  the  defect  Bryan 
v.  Shirley,  53  Tex.  460.  Bat  in  ail  cases  In 
which  the  question  has  arisen,  in  respect  to 
school  land,  or  other  land,  where  the  power 
to  grant  existed,  it  has  been  held  that  a  per- 
son whose  claim  has  its  origin  subsequently 
cannot  question  the  prior  patent,  for  fraud 
in  obtaining  it,  or  for  any  other  Irregularity. 
In  fact,  where  the  power  to  make  the  grant 
existed,  no  person,  not  having  a  prior  title  or 
equity  has  ever  been  allowed.  In  this  state, 
to  question  a  patent  We  are  not  cited  to  any 
statute  which  restricted  the  power  of  the 
state  or  Commissioner  of  the  General  Liand 
Office  in  regard  to  school  lands,  to  the  grant- 
ing of  a  particular  section,  as  the  same  was 
actually  made  by  the  surveyor  who  originally 
made  and  platted  the  same.  Such  a  provision 
would  be  inadvisable.  If  not  impracticable,  as 
questions  of  boundary  are  generally  perplex- 
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Isg,  and  the  Commissioner  coald  not  be  ex- 
pected to  determine  such  a  matter  with  preci- 
sion, for  a  Jury  or  court  might  resolve  the 
matter  differently.  It  Is  contemplated  that 
he  may  make  mistakes  as  other  persons. 

Tbe  eastern  boundary  of  this  block,  as  it 
now  aiq>ear8,  was  left  by  Mr.  Kuechler  In 
confosion.  As  the  two  sections  in  question 
nrere  on  or  at  the  east  line  of  the  block  as 
platted  by  him,  nothing  was  more  natural  at 
tbe  time  Denman  made  his  surrey  than  for 
blm  to  fix  their  position  on  the  ground  by 
ascertaining  this  east  line  from  the  tree  re- 
ferred to.  The  Interior  corners  of  block  2 
hare  been  since  found.  There  was  nothing 
more  natural  than  for  the  subsequent  survey- 
or who  made  the  corrected  field  notes  for  No. 
12,  for  the  purpose  of  a  patent  for  the  same, 
to  come  to  the  same  conclusions  that  Denman 
did ;  and  nothing  was  more  natural  than  for 
the  Commissioner  to  follow  the  latter's  notes. 
This  may  have  resulted  In  a  mistake  in  the 
true  boundaries  of  No.  12,  but  the  fact  is  that 
It  n-ia  thus  sold  to  and  paid  for  by  McDonald 
and  patented  to  him.  We  see  no  better  stand- 
ing for  one  who  asserts  only  a  subsequently 
arising  claim  to  a  part  of  the'  same  land,  on 
the  ground  of  a  mistake  on  the  part  of  the 
Commissioner  in  granting  the  patent,  than  for 
one  who  would  seek  to  attack  it  for  fraud. 

We,  therefore,  regard  It  as  wholly  imma- 
terial where  the  true  original  lines  of  No.  12 
were  intended  to  be.  There  is  no  mistake 
IS  to  what  land  was  patented  for  No.  12,  and 
the  land  so  patented,  all  of  which  represented 
tdiool  land  which  no  other  person  bad  any 
right  or  interest  In  at  the  time,  was  placed 
beyond  the  reach  of  subsequent  applicants, 
upon  the  well-settled  principle  that  only  the 
state  has  the  right  to  Inquire  Into  matters  af- 
fecting the  patent,  which  do  not  involve  the 
power  of  the  officer  to  grant  the  patent 

Upon  the  clear  and  undisputed  facts  which 
control  the  rights  of  these  parties  the  Judg- 
ment Is  reversed,  and  Judgment  rendered  In 
faror  of  tbe  appellant  for  the  land. 

Reversed  and  rendered. 


PARRISH  V.  ADWELI* 
(Conrt  of  Civil  Appeals  of  Texas.  Jan.  1, 1910.) 
1.  Pabtsebshtp  (S  158*)— IVepbesentation  to 
PASTHEa— Rights  Acquibed  by  Firh. 
In  proceedings  to  restrain  defendant  from 
R-tngapng  in  the  photograph  business,  where 
the  issae,  as  to  whether  plaintiff  was  Induced 
to  purdiase  the  business  on  the  faith  of  de- 
fendant's promise  to  D.,  plaintiffs  partner,  that 
be  would  not  le-engage  in  tbe  business,  was  rais- 
ed bj  tbe  evidence.  If  plaintiff  and  D.  had  agreed 
to  become  partners  before  the  purchase,  and  D. 
vu  acting  for  the  partnership,  and  defendant's 
lepKientations  induced  the  trade,  he  was  bound 
b;  tbem,  whether  plaintiff  was  present  when 
tber  were  made  or  not. 

[Ed.  Note.— For  other  cases,  see  Partneisbip, 
Cent  Dig.  {  292 ;   Dec  Dig.  i  15a  •] 


Z  Tbial  (S  203*)— Issue  Raised  bt  Eviderok. 

— Duty  op  Codbt  to  Instbdct  Thebeon. 

When  the  evidence  affirmatively  raises  an 

issne  which  constitutes  a  defense,  such  defensive 

matter  should  be  presented  by  the  court  to  the- 

jury,  especially  when  requested  by  special  char^. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  478;   Dec.  Dig.  t  203.*] 

3.  Tbiai,  (I  280*)— Instructions— Reqitests— 
iNSTBUcrioNS  Albeadt  Given. 

In  proceedings  to  restrain  defendant  from- 
re-engaging  in  the  photograph  business,  the  de- 
fense l>eing  that  he  sold  the  business  to  plain- 
tiff's partner  alone  and  not  to  tbe  firm,  and  that 
he  did  not  sell  the  good  will  nor  a^ree  not  to  re- 
engage in  the  business,  and  plaintiff  did  not 
claim  that  he  negotiated  the  sale,  but  that  hia 
partner  did,  acting  for  the  firm,  and  the  issue 
was  as  to  representations  made  by  defendant  at 
the  time  of  the  sale,  a  charge,  at  defendant's  re- 
quest, that  before  the  jury  could  find  for  plain- 
tiff they  should  believe  from  a  preponderance  of 
the  evidence  that  defendant  at  the  sale  and  as 
a  part  of  the  contract  agreed  not  to  re-engage  in- 
the  photograph  business  in  the  city  as  long  as- 
the  firm  remained  in  the  business,  sufficiently 
presented  the  issue,  and  it  was  not  error  to  re- 
fuse a  special  charge  requested  by  defendant 
that  if  defendant  promised  or  stated  to  plaintiff's- 
partner  that  he  would  not  re-engage  in  the 
photograph  business  in  the  city,  and  the  promise- 
was  made  subsequent  to  the  sale,  defendant 
should  recover. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  651-659 ;   Dec  Dig.  t  260.*] 

4.  Evidence  (S  267*)— Heabsat— Aduissibii,- 

ITT. 

In  proceedings  to  restrain  defendant  from< 
re-engaging  in  tbe  photograph  business,  evidence 
that  plaintiffs  partner  told  him  that  defendant 
had  agreed  not  to  re-engage  in  business  as  long- 
aa  plaintiff's  firm  was  in  the  business  in  the 
city,  where  plaintiff  testified  that  he  was  in- 
duced to  purchase  the  business  relying  on  the- 
faith  of  defendant's  statements  to  his  partner, 
was  not  mere  hearsay,  but  was  admissible  for 
the  junr  to  determine  whether  the  statement  in- 
duced him  to  act. 

[Ed.   Note.— For   other   cases,   see   Evidence,. 
Cent.  Dig.  S  1080;  Dec.  Dig.  8  267.*] 
6.  Injunction  (8  130*)— Contract  Not  to  R»- 

enoaoe  in  Business— Question  fob  Jubt. 
Whether  defendant  did  or  did  not  make  the- 
statement   to  plaintiff's   partner   was   for  the- 
jury. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {  297;   Dec  Dig.  8  130.*] 

6.  Appeai.  and  Ebbob  (J   1051*)— Habmless 
Ebrob— Admission  of  Evidence. 

Where  plaintifTs  partner  was  allowed  to 
testify,  without  objection,  that  he  told  plaintiff 
of  a  statement  made  by  defendant  which  was  not 
contradicted,  it  was  not  reversible  error  to  al- 
low plaintiff  to  testify  that  his  partner  told  him 
of  the  statement  made  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  8  4165 ;   Dec.  Dig.  8  1051.*] 

7.  Injunction  (8  128*)  —  Evidence  —  Suffi- 

CIENCt. 

In  proceedings  to  restrain  defendant  froin< 
engaging  in  the  photograph  business,  evidence 
held  sufficient  to  support  a  jury  finding  in  favor 
of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  8  278;  Dec  Dig.  8  128.*] 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 
Suit  for  injunction  by  S.  V.  Adwell  against 
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J.  W.  Parrlsb.    Judgment  for  plaintiff,  and 
defendant  appeals.    AflBrmed. 

Ivy,  Hill  &  Greenwood,  for  appellant 
Morrow  &  Smlthdeal,  for  appellee. 

RAINBX,  0.  J.  This  Is  an  Injunction  suit 
brought  by  appellee  to  enjoin  the  appellant, 
Parrlsh,  from  engaging  In  the  photograph 
business  In  the  town  of  Itasca,  Hill  county. 
Plaintiffs  petition  alleged.  In  effect:  That 
Parrlsh  prior  to  January  1,  1908,  was  doing 
a  photograph  picture  business  in '  said  town. 
That  plaintiff  and  one  Donoho  formed  a  co- 
partnership, and  on  about  August  25,  1907, 
they  bought  from  said  Parrlsh  his  photo- 
graph business  and  good  will,  and  It  was 
agreed  and  understood  that  Parrlsh  should 
run  the  business  until  January  1,  1908,  and 
that  said  Parrlsb  would  not  re-engage  in  said 
business  in  said  town  so  long  as  the  plain- 
tiff or  Donoho  should  conduct  said  business. 
That  about  August  25,  1906,  Etonobo  retired 
from  said  partnership,  and  plaintiff  acquired 
all  of  his  rights,  etc.,  and  continued  said 
business.  That  said  Parrlsh,  about  October 
24,  1908,  established  and  was  conducting  In 
said  town  a  separate  photograph  business 
of  his  own  in  violation  of  his  agreement 
with  plaintiff,  and  an  injunction  was  prayed 
for  restraining  him  from  continuing  In  said 
business.  Parrlsh  answered  denying  that  he 
sold  to  the  partnership  of  Donoho  &  Ad- 
well,  that  he  made  a  sale  to  Donoho  alone, 
that  Adwell  was  not  known  in  the  trade, 
and  that  he  did  not  sell  bis  good  will,  nor 
agree  not  to  re-engage  In  such  business  in 
the  said  town  of  Itasca  as  long  as  same 
was  conducted  by  them  or  either  of  them. 
A  trial  resulted  m  a  verdict  and  Judgment 
for  plaintiff  as  prayed  for,  and  Parrlsh  ap- 
peals. 

Complaint  is  made  of  the  giving,  at  plain- 
tiffs request,  of  the  following  charge:  "If 
you  believe  from  the  evidence  that  Donoho 
told  Adwell,  before  Adwell  agreed  to  trade, 
that  Parrlsh  had  agreed  not  to  go  into  the 
business  of  photography  in  Itasca  again  so 
long  as  Donoho  and  Adwell  were  engaged 
therein,  and  further  believe  that  said  state- 
ment was  one  of  the  Inducements  to  Adwell 
to  make  said  trade,  and  further  believe  from 
the  evidence  that  Parrlsb  had  so  promised 
the  Bald  Donoho,  then  and  in  that  event  you 
will  find  for  the  plaintiff."  There  Is  a  con- 
flict in  the  evidence  as  to  whether  Adwell 
was  a  partner  of  Donoho  at  the  time  the 
purchase  was  made,  and  as  to  whether  there 
was  an  agreement  that  Parrlsh  would  not  re- 
engage In  the  business  as  long  as  Donoho  or 
Adwell  were  conducting  such  a  business  in 
Itasca.  There  was  evidence  tending  to  show 
that  Adwell  and  Donoho  were  partners  at  the 
time  of  the  purchase,  and  that  Parrlsh  agreed 
not  to  go  into  the  business  again  as  long 
as  Donoho  or  Adwell  continued  therein.  Ad- 
well testified  that:  "We  were  to  get  posses- 
sion of  the  property  on  the  1st  of  January. 
I  had  a  conversation  with  Parrlsh'  the  day 


we  settled  up,  about  the  Ist  of  Janoary, 
when  we  finished  paying  him  the  money. 
I  told  him,  if  I  thought  he  would  ever  come 
back  here  In  business  against  us,  that  I 
would  not  have  the  gallery  at  all,  would  not 
give  him  anything  for  it,  and  he  said:  *I 
will  never  do  it  I  told  you  I  wonld  not,  and 
I  propose  to  be  a  man  of  my  word.' "  Tbere 
was  evidence  that  about  the  10th  of  August. 
1907,  Donoho  told  Adwell  that  Parrlsh  bad 
agreed  not  to  re-engage  in  the  photograph 
business  at  Itasca,  and  on  the  faith  of  Par- 
rlsh not  so  doing  Adwell  agreed  to  purchase! 
The  issue  was  raised  by  the  evidence,  and  If 
Donoho  and  Adwell  had  agreed  to  beconae 
partners  before  the  purchase,  and  Donobo 
was  making  the  trade  for  the  partnersbip, 
and  Parrlsb  made  such  representations  wbich 
induced  the  trade.  It  was  binding,  whether 
or  not  Adwell  was  present  at  the  tlm& 

Complaint  is  made  of  the  court's  refusal 
to  give  a  special  charge  requested  by  appel- 
lant as  follows:  "Gentlemen  of  the  Jury: 
If  the  defendant  Parrlsh  promised  or  stated 
to  Mr.  Donoho  that  he,  said  Parrlsb,  would 
not  re-engage  In  the  photograph  business  In 
Itasca,  but  if  'said  statement  or  promise  was 
made  subsequent  to  the  contract  of  sale  to 
said  Donobo,  the  defendant  should  recover, 
and  In  case  you  so  believe  you  will  return 
a  verdict  for  defendant."  The  proposition 
under  the  above  Is:  "When  the  evidence 
positively  and  affirmatively  raises  an  issue 
which  constitutes  a  defense,  such  defensive 
matter  should  be  presented  by  the  court  to 
the  jury,  especially  when  requested  by  spe- 
cial charge."  The  proposition  is  correct,  but 
at  the  request  of  appellant  the  court  gaVe  the 
following  charge:  "You  are  charged  that 
before  you  should  find  for  the  plaintiff  you 
should  believe  from  a  preponderance  of  the 
evidence  that  defendant,  J.  W.  Parrlsb,  at 
the  time  of  bis  contract  of  sale  to  Mr.  Dono- 
ho, as  a  part  of  bis  contract  of  sale,  agreed 
not  to  re-engage  in  the  photograph  business 
in  Itasca  so  long  as  said  Donoho  and  Adwell 
remained  in  such  photograph  business^"  The 
defense  pleaded  by  appellant  was  that  he 
sold  alone  to  Donoho  and  not  to  Donoho  & 
Adwell,  and  did  not  sell  his  good  will,  nor 
agree  not  to  re-engage  in  the  business  in 
Itasca  as  long  as  Donoho  &  Adwell  were  In 
such  business.  Plaintiff  did  not  claim  that 
be  negotiated  the  transaction,  but  conceded 
that  the  trade  was  made  with  Donoho,  but 
made  for  Donobo  &  Adwell.  The  issue  then 
being  as  to  the  representations  made  by 
Parrlsh  to  Donoho  at  the  time  the  negotia- 
tions were  bad,  the  giving  of  appellant's  spe- 
cial charge  sufficiently  presented  the  issue, 
and  there  was  no  error  In  refusing  the  spe- 
cial charge,  the  refusal  of  which  Is  complain- 
ed of  . 

Complaint  is  made  to  the  admission  of 
Adwell's  testimony  that  Donobo  told  him 
that  Parrlsh  had  agreed  not  to  re-engage  in 
business  so  long  as  he  or  Donoho  continued 
the   photograph    business   in   Itasca.     The 
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gnanA  of  objection  being  tbat  It  was  bear- 
sar<  and  not  binding  on  Parrlsb,  Adwell's 
tegtimony  shows  that  he  was  Induced  to 
make  the  trade  relying  on  the  faith  of  Dono- 
bo'8  statemoit  to  him.  This  testimony  was 
admissible  for  the  Jnry  to  determine  whether 
or  not  the  statement  Induced  him  to  so 
act,  and  then  It  was  for  the  jury  to  deter- 
mine whethw  or  not  Parrlsb  made  such 
statement  to  Donoho. 

Again,  the  admission  of  said  testimony  is 
not  reversible  orror,  as  Donoho,  without  ob- 
jection, testified  be  made  said  statement  to 
Adwell,  which  Is  not  contradicted.  There 
was  no  error  tn  the  admission  of  said  tes- 
timony. 

We  hare  considered  the  other  assignments 
of  error  complaining  of  the  charge  of  the 
conrt  and  hare  found  no  reversible  error 
therein. 

On  the  main  issues  the  evidence  was  con- 
flicting; but  there  Is  sufficient  evidence  to 
support  the  finding  of  the  Jury,  and  the 
Judgment  is  affirmed. 


BALDWIN  V.  HASKELL  NAT.  BANE. 

(Oonrt  of  CSvil  Appeals  of  Texas.    Dec.  13, 1909. 

Behearing  Denied  Jan.  19,  1910.) 

AltEBATION    OW  iHBTBmiKNTS    (J   7*)  —  Ma- 
TEBIAUTT. 

A  note  itayable  with  interest  feom  maturity, 
contained  a  blank  space  after  the  word  "ma- 
tarity,"  and  the  payee  after  execution  filled  up 
iDch  space  by  wntinx  therein  the  word  "date, 
n  d»t  the  note  called  for  interest  after  "ma- 
turity date."  Held,  that  the  alteration  was  not 
a  material  diange  which  would  prevent  recov- 
tiy  on  the  note. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Imtmnienta,  Gent  Dig.  !i  31-S8;   Dec.  Dig.  { 

Appeal  from  District  Court,  Haskell  Coun- 
ty; Cullen  C.  Biggins,  Judge. 

Action  by  the  Haskell  National  Bank 
agahtst  J.  L.  Baldwin.  Judgment  for  plain- 
tiir,  and  defendant  appeals.    Affirmed. 

Helton  &  Mnrcbison,  for  appellant  H.  O. 
McOonnell  and  Gordon  B.  McGulre,  for  ap- 
pellee. 

FISHER,  O.  J.  This  Is  a  suit  by  appellee 
against  appellant  to  recover  on  a  note  ex- 
ecuted by  appellant  to  api)ellee  for  the  sum 
of  $2,060.  The  note,  when  executed,  pro- 
Tided  for  Interest  from  maturity.  After  the 
word  "maturity"  there  was  left  a  blank 
space,  which  the  appellee  after  execution 
filed  Dp  by  writing  the  word  "date,"  so  that 
the  note  when  sued  upon  called  for  Interest 
from  maturity  date. 

The  appellant,  by  a  plea  of  non  est  fac- 
tum, raised  the  question  that  the  word 
"date"  was  written  in  the  note  by  the  appel- 
lee without  his  consent,  and  constituted  a 
material  alteration.  The  appellee  replied  to 
the  effect  that  this  change  was  made  by  the 
conaott  of  appellant     On  this  Issue  there 


was  a  conflict  of  evidence.  Upon  the  trial 
of  the  case  the  court  held  that  the  addition 
of  the  word  "date"  was  not  a  material 
change  or  alteration,  that  "maturity"  and 
"maturity  date"  mean  the  same  thing,  and 
thereupon  instructed  the  Jury  to  return  a 
verdict  for  appellee.  The  effect  of  the  ruling 
was  that  the  change  was  not  a  material  al- 
teration, and  that  the  note  drew  interest 
from  maturity.  This  Is  the  sole  question,  in 
the  case,  although  there  are  assignments  of 
errors  raising  the  question  in  different  forms. 
Of  course,  it  Is  conceded  that,  if  this  was  a 
material  alteration,  the  appellee  could  not 
recover  on  the  note.  If  it  was  not  material, 
it  did  not  affect  Its  legal  status,  and  the 
Judgment  below  was  correct  We  have  not 
been  able  to  appreciate  any  difference  be- 
tween the  expression  "maturity"  and  "ma- 
turity date,"  and  we  are  of  the  opinion  that 
the  trial  court  correctly  construed  both  ex- 
pressions to  mean  the  same  thing.  If  that 
is  true,  the  addition  of  the  word  "date"  did 
not  alter  In  any  manner  the  legal  effect  of 
the  paper,  and,  consequently,  was  not  a  ma- 
terial change. 

We  find  no  error  In  the  judgment,  and  it 
is  affirmed. 

Affirmed. 


WHITSETT  ▼.  CARNEY. 
(Court  of  Civil  Appeals  of  Texas.    Jan.  6,  1910.) 

1.  Sales  (S  454»)— "Absolute  Sale"— "Con- 
ditional Sale." 

A  sale  is  "absolute"  which  has  been  com- 
pleted, while  a  "conditional  sale"  is  one  which 
takes  effect  on  the  performance  of  a  condition, 
thou(;b  an  absolute  sale  may  be  subject  to  a 
condition  subsequent,  as  where  there  is  complete 
change  of  title  subject  to  be  defeated  by  the  non- 
performance of  some  annexed  condition;  the 
true  criterion  for  determining  whether  a  sale 
is  absolute  or  conditional  being  the  intent  of  the 
parties,  to  be  discovered  from  their  exriress  dec- 
larations, and,  where  this  is  not  possible,  from 
all  circumstances  of  the  case,  as  well  as  from 
their  declaratioiu.  If  any. 

TEd.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  4M.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  p.  42;   vol.  2,  pp.  1408-1410.] 

2.  Sales  ({  454*)— Absolute  Sale. 

A  contract,  whereby  plaintiff,  in  consider- 
ation of  $11  per  head  to  be  paid  by  defendant 
sold  to  the  latter  all  plalntifrs  cattle  in  a  cer- 
tain county,  giving  defendant  authority  to  enter 
plaintiff's  pasture  at  anv  time  and  take  there- 
from any  cattle  he  might  choose,  and  further 
providing  tbat  plaintiff  should  deliver  to  defend- 
ant on  a  certain  date,  all  cattle  remaining  in 
the  pasture  for  which  defendant  was  to  pay 
such  sum  per  head,  was  an  absolute  sale  pass- 
Uig  the  title  of  all  the  cattle  to  defendant 

IM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  n  1324-1334;  Dec.  Dig.  g  '454.*] 

3.  CbNTBACTS  (S  237*)— DiSCHAKGE. 

A  contract,  in  order  to  operate  a  discharge 
in  whole  or  in  part  of  an  earlier  contract,  must 
be  supported  by  a  valuable  consideration. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S!  1119-1122;   Dec.  Dig.  S  237.«] 
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4.  Sales  (|  89*)— Dischabgb. 

Plaintiff  Bold  all  his  cattle  In  a  certain 
county  to  defendant  at  a  stipulated  price  i>er 
bead,  agreeing  that  defendant  might  enter  plain- 
tiff's pasture,  take  any  cattle  he  might  choose 
on  paying  therefor  the  specified  snm  per  head, 
and  that  plaintiff  should  deliver  to  defendant, 
on  a  certain  day,  all  cattle  remaining  in  the 
pasture.  Therefore  plaintiff  signed  an  agreement 
reciting  that  he  had  sold  to  defendant  all  of  bis 
cattle  for  a  specified  sum,  for  which  sum  de- 
fendant gave  plaintiff  his  check.  Subsequently 
plaintiff  offered  to  return  the  check  to  defendant, 
stating  that  the  latter  could  not  pay  him  for 
the  cattle  until  he  knew  how  many  plaintiff 
had,  and  on  defendant's  refusal  to  take  the 
check  plaintiff  destroyed  it.  Held,  that  the 
money  evidenced  by  the  check  was  simply  pay- 
ment for  so  many  head  at  the  original  contract 
price,  leaving  the  balance  unpaid  for  at  the 
original  contract  price,  and  was  no  new  consid- 
eration, and  there  being  no  evidence  that  de- 
fendant was  obligated,  under  the  new  agreement, 
to  gather  the  cattle,  or  that  plaintiff  was  re- 
leased from  gathering  them,  there  was  no  con- 
sideration for  the  new  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  258 ;   Dec.  Dig.  i  89.*] 

Appeal  from  District  Court,  Bee  Coonty; 
James  G.  Wilson,  Judge. 

Action  by  Dan  Carney  against  Taylor 
Whitsett  From  a  Judgment  for  plaintiff,  de- 
fendant appeals,  and  plaintiff  flies  a  cross- 
assignment  of  error.    Reformed  and  rendered. 

Chambliss  &  Baker,  for  appellant  6.  E. 
Pope,  for  appellee. 


NEILL,  J.  Carney  sned  Whitsett  for  ?1,- 
151,  an  alleged  balance  of  the  purchase  mon- 
ey due  on  tlie  sale  of  346  bead  of  cattle,  made 
by  the  former  to  the  latter  on  January  3, 
1906.  The  defendant,  by  his  answer,  alleged 
that  on  April  27,  1906,  after  the  contract 
sued  on  was  made,  another  sale  of  the  same 
cattle  was  made  by  the  plaintiff  to  him,  and 
that  he  had  fully  paid  for  them  in  accord- 
ance with  its  terms.  In  replication  the  plain- 
tiff pleaded  that  the  first  sale  conferred  upon 
and  vested  In  defendant  title  to  all  the  cat- 
tle; that  he  was  liable  thereon  for  the  pur- 
chase price  per  head  agreed  upon  by  the 
parties  when  they  were  sold;  that  there  was 
no  consideration  for  the  alleged  second  sale; 
and  that.  If  any  such  sale  was  made,  it  was 
without  consideration  and  void.  He  also  al- 
leged that  if  such  sale  was  made  it  was  pro- 
cured by  fraud,  or  was  entered  into  by  mu- 
tual mistake  as  to  the  number  of  the  cattle 
sold,  and  that  the  number  so  far  exceeded 
that  contemplated  by  the  parties  as  to  ren- 
der tlie  defendant  liable  to  him  for  the  value 
of  the  number  exceeding  such  mistaken  es- 
timate. The  case  was  tried  without  a  Jury, 
and,  on  findings  of  fact  and  law  by  the  trial 
Judge,  Judgment  was  rendered  for  the  plain- 
tiff for  the  sum  of  $900.  From  the  Judgment 
defendant  has  appealed,  and  plaintiff  has 
filed  a  cross-assignment  of  error. 

The  evidence  shows  that  on  January  8, 
1906,   plaintiff  owned   346  head   of  cattle. 


wbldi  were  then  in  bis  pasture,  consisting  of 
something  over  2,000  acres  in  Live  Oak  coun- 
ty, Tex.,  which  were  all  the  cattle  he  owned 
in  said  county;  that  on  said  date  plaintiff,  in 
consideration  of  $11  per  head,  to  be  paid  be- 
fore the  cattle  were  taken  from  the  pasture, 
by  a  written  instrument  of  that  date,  recit- 
ing the  consideration  stated,  sold  defendant 
all  of  said  cattle.  The  writing  contains  the 
following  language:  "I,  Dan  Carney,  for 
and  in  consideration  of  the  sum  of  $11.00 
per  head  to  be  paid  by  Taylor  Whitsett,  have 
and  by  these  presents  do  bargain  and  sell  to 
said  Whitsett  all  my  cattle  in  Live  Oak  Coun- 
ty, *  *  *  to  have  and  to  hold  to  the  said 
Whitsett,  his  heirs  and  assigns."  It  further 
stipulates  that  Whitsett  tdiall  have  the  au- 
thority to  enter  Into  Carney's  pasture  at  any 
time  and  gather  and  take  th^efrom  any  cat- 
tle he  might  choose,  provided  he  would  pay 
for  them  before  removed  thereftom  $11  iier 
head;  that  Carney  should  gather  and  deliv- 
er to  Whitsett  at  his  (Carney's)  ranch  on  Slay 
1,  1900,  all  the  cattle  remaining  In  the  pas- 
ture, for  which  Whitsett  was  to  pay  htm  the 
consideration  per  head  before  mentioned; 
that  on  April  26th  defendant  entered  plain- 
tiff's pasture,  gathered  226  head  of  the  cat- 
tle, and  next  day  bobbed  their  tails  and  turn- 
ed them  loose  there;  that  before  they  were 
turned  loose  defendant  proposed  to  plaintiff 
to  buy  the  remnant  of  the  cattle,  and  it  was 
agreed  between  them  that  the  defendant 
should  have  the  remnant  for  $200,  and  in  ac- 
cordance with  the  agreement  plaintiff  signed 
the  following  agreement:  "Live  Oak  County, 
Texas,  April  27,  1906.  This  is  to  certify  that 
I  have  this  day  sold  to  Tajlor  Whitsett  all 
of  my  cattle  branded  thus,  D.  R.,  for  the  sum 
of  $2,686,  twenty  six  hundred  and  eighty-six 
dollars.  The  title  to  said  stock  I  warrant 
and  defend.     [Signed]  Dan  Carney." 

When  this  instrument  was  signed,  defend- 
ant executed  and  delivered  plaintiff  his  check 
for  $2,686.  In  some  way  this  check  got  in 
the  hands  of  one  Ira  Hlnton  of  Oakville, 
who,  on  May  1st,  Informed  plaintiff  that  be 
had  mailed  It  for  collection.  Whereupon 
plaintiff  caused  Hlnton  to  withdraw  the 
check  from  the  mall  and  deliver  it  to  bim. 
He  then  carried  the  check  to  the  defendant 
and  offered  to  return  it  to  him,  stating  that 
he  (defendant)  could  not  pay  him  for  the  cat- 
tle until  he  knew  how  many  cattle  plaintiff 
had.  The  defendant  refused  to  receive  the 
check,  whereupon  plaintiff,  In  his  presence, 
destroyed  it  That  on  May  3, 1006,  defendant 
and  one  Sutton,  to  whom  the  former  bad  In 
the  meantime  sold  the  cattle,  went  to  plain- 
tiflTs  place  to  gather  them,  and  within  the 
next  two  days  gathered  318  head;  and,  under 
direction  of  defendant,  Sutton  then  drove 
them  away.  A  few  days  afterwards,  28  head 
more  of  the  cattle  were  gathered  in  and  car- 
ried from  plaintiff's  pasture  at  the  instance 
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of  Sutton,  making  a  total  of  846  head  which 
4lefendant  acquired  by  virtue  of  the  sale  to 
him  by  the  plaintiff.  That  after  the  cattle 
had  beoi  taken  from  the  pasture  by  Sutton, 
under  defendant's  directions,  as  above  stat- 
ed, defendant  caused  plaintiff  to  be  paid  the 
snm  of  $2,656,  which  he  accepted  In  part  pay- 
ment for  the  cattle.  That  wuen  the  written 
agreement  herein  last  recited  was  signed  by 
the  plaintiff,  the  defendant  had  prior  thereto 
made  some  Investigation  as  to  the  number  of 
cattle  remaining  nngathered,  and  thought 
that  there  were  about  30  head  of  them,  and 
plaintiff  thought  there  were  only  a  few  head 
more,  and  the  agreement  was  made  under 
racb  belief,  and  that  had  It  not  been  for  such 
mistaken  belief  the  agreement  would  not 
hare  been  entered  Into. 

The  trial  Judge's  conclusions  of  law  are: 
(1)  That  upon  the  execution  of  the  contract 
of  January  3, 1906,  title  to  all  the  cattle  own- 
ed by  plaintiff  In  Live  Oak  count?  passed  to 
and  vested  In  the  defendant;  (2)  that  the 
contract  of  April  27,  1006,  for  the  purchase 
of  the  remnant  of  plaintiff's  cattle,  was  with- 
out consideration  to  support  It  and  void; 
(3)  that  the  contract  last  referred  to  was  ex- 
ecuted under  a  mutual  mistake  of  the  parties 
u  to  the  number  of  cattle  remaining  un- 
gathered,  and  that  the  excess  In  the  number 
over  the  contemplation  of  either  party  was 
to  gross  as  to  entitle  the  plaintiff  to  equita- 
ble relief  against  such  mistake,  and  (4)  that 
plaintiff,  under  the  facts  and  law,  was  enti- 
tled to  recover  of  the  defendant  the  sum  of 
{800,  with  interest  at  6  per  cent,  per  annum 
from  Hay  5,  1906.  The  contention  of  the  ap- 
pellant Is  that  the  trial  court  erred  in  all 
these  conclusions. 

If  the  contract  referred  to  in  the  first 
conclusion  vested  title  In  defendant  to  all 
the  cattle^  then,  In  order  for  him  to  escape 
paying  the  plaintiff  $11  per  bead  for  each  of 
them,  it  was  Incumbent  upon  him  to  prove 
that  he  was  in  some  way  relieved  from  ful- 
ly discharging  such  obligation.  This  he 
soogbt  to  do  by  showing  that  a  new  contract 
was  made  between  him  and  the  plaintiff, 
vhich,  as  to  the  cattle  remaining  ungather- 
ed.  was  In  lieu  of  the  first,  and  that  he  had 
discharged  his  obligation  under  it  The  prin- 
cipal questions,  therefore,  to  be  determined 
are:  (1)  Was  the  effect  of  the  first  contract 
to  vest  title  in  the  defendant  to  all  the  cat- 
tle? And  (2)  If  such  was  its  effect,  was 
there  any  consideration  to  support  the  sub- 
•eqoent  agreement  by  which  it  Is  claimed 
by  the  appellant  the  former  was,  as  to  the 
ungathered  cattle,  abrc^ated? 

The  essential  element  of  bargainings  con- 
cerning sales  is  the  agreement  or  assent  of 
the  parties  to  the  present  or  future  transfer  of 
the  title  to  a  chattel,  either  designated  or 
afterwards  to  be  ascertained.  A  sale  Is  "ab- 
Mlnte"  which  has  l)een  completed  or  per- 
fected, while  a  "conditional  sale"  Is  one 
*hlch  takes  effect  or  Is  to  become  complete 
«>  the  performance  of  a  condition.    An  ab- 


solute sale,  however,  may  be  subject  to  a 
condition  subsequent,  as  when  there  Is  a 
complete  or  perfect  change  of  title,  subject 
to  be  defeated  by  the  nonperformance  of 
some  annexed  condition.  The  true  criterion 
of  determining  whether  a  sale  Is  absolute  or 
conditional  Is  the  Intention  of  the  parties,  to 
be  discovered,  when  possible,  from  their  ex- 
press declarations,  and,  where  this  Is  not 
possible,  to  be  gathered  from  all  the  circum- 
stances of  the  case,  as  well  as  from  their 
declarations,  if  any.  Mecbem  on  Sales,  {{ 
4,  6,  477.  See,  also,  Hopldns  v.  Partridge, 
71  Tex.  606, 10  S.  W.  214;  Loeb  v.  Crow,  15 
Tex.  Civ.  App.  537,  40  S.  W.  606;  Brewer 
V.  Blanton,  66  Tex.  532,  1  S.  W.  672 ;  Boaz 
V.  Schneider,  69  Tex.  128,  6  S.  W.  402.  Test- 
ed by  the  rule  stated,  we  have  no  doubt  that 
the  contract  first  made  was  an  absolute  sale, 
and  passed  to  and  vested  the  title  of  all  the 
cattle  In  defendant,  and  rendered  him  liable 
to  the  plaintiff  for  all  of  them  at  the  con- 
tract price  of  $11  per  head. 

Having  thus  disposed  of  the  first  question 
stated,  we  will  now  proceed  to  a  determina- 
tion of  the  second.  It  Is  an  elementary  prin- 
ciple ^at,  In  order  to  operate  as  a  discharge 
In  whole  or  in  part  of  an  earlier  contract, 
the  later  contract  must  be  supported  by  a 
valuable  consideration.  The  money  evidenc- 
ed by  the  check  which  the  defendant  banded 
to  plaintiff  when  the  second  agreement  was 
made  was  not  such  a  consideration  as  would 
give  It  any  support  It  was  simply  a  pay- 
ment for  so  many  head  of  cattle  at  the  orig- 
inal contract  price,  and  left  the  number  of 
cattle,  over  and  above  what  was  paid  for, 
for  which  defendant  was  liable  under  the 
former  contract  at  the  rate  of  $11  per  head, 
unpaid  for.  Therefore,  if  defendant  acquir- 
ed title  to  them  under  the  second  contract, 
instead  of  under  the  first,  It  was  without 
paying  or  obligating  himself  to  pay  any  con- 
sideration whatever  for  them.  This  demon- 
strates that.  If  there  were  no  other  consid- 
eration, the  so-called  "new  contract"  was  a 
nudum  pactum,  pure  and  simple.  No  other 
consideration  is  expressed  in  the  new  agree- 
ment, nor  contemplated  by  the  parties  when 
it  was  made.  We  cannot,  In  view  of  this,  in- 
graft an  essential  ingredient  of  a  contract 
from  the  action  of  the  parties  after  the 
agreement  was  made,  for  this  would  be 
making  a  contract  for  them  which  Is  be- 
yond the  power  of  any  court.  Therefore, 
as  the  evidence  does  not  show  that  de- 
fendant was  obligated  under  the  new  agree- 
ment to  gather  the  cattle,  or  that  plaintiff 
was  released  from  gathering.  It  cannot  be 
said,  from  the  fact  that  defendant  or  his 
assignee  did  gather  them,  that  the  new  con- 
tract was  supported  by  a  consideration  enter- 
ing Into  It  that  plaintiff  was  to  be  released 
from  gathering  the  animals,  and  the  ex- 
penses. If  any,  thereof  placed  upon  the  de- 
fendant 

The  first  contract  having  passed  the  title 
to  all  the  cattle,  and  there  being  no  con- 
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sideratlon  to  support  tbe  new  one,  plaintiff 
was  entitled  to  recover  tbe  difference  be- 
tween the  total  value  of  tbe  cattle,  estimated 
at  $11  per  head,  and  what  he  had  actually 
received  In  payment,  which  difference  Is 
$1,151,  with  Interest  thereon  from  May  5, 
1906,  at  the  rate  of  6  per  cent  per  annum. 
And  It  Is  for  such  sum  the  Judgment  shonld 
have  been  rendered  In  the  court  below  In- 
stead of  the  sum  there  adjudged. 

This  renders  It  unnecessary  to  consider  tbe 
assignments  arising  from  tbe  theory  that, 
even  if  there  were  a  consideration  to  sup- 
port the  subsequent  agreement,  still  the  mis- 
take of  the  parties  as  to  the  number  of  cat- 
tle was  so  great  as  to  render  the  defendant 
equitably  liable  to  plaintiff  for  tbe  value  of 
the  cattle  exceeding  tbe  estimated  number. 
We  will  say,  however,  that  on  this  theory 
the  evidence  sbows  the  plaintiff  was  liable 
to  the  defendant  In  the  amount  adjudged  by 
tbe  trial  court 

We  therefore  overrule  all  of  appellant's 
assignments  of  error,  sustain  the  cross-assign- 
ment of  the  apx)ellee,  and  increase  the  Judg- 
ment in  favor  of  tbe  plaintiff  against  the  de- 
fendant BO  that  It  shall  be  for  the  sum  of 
$1,151,  with  interest  thereon  from  iflay  5, 
1006,  at  the  rate  of  6  per  cent  per  annum. 

Reformed  and  rendered. 


INTERNATIONAL  ft  G.  N.  RY.  CO.  ▼. 
ROGERS. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  1,  1910.) 

1.  Appkal  and  Ebbob  (S  216*)— Rebbbvation 
OF  Gbounds  or  Review— Instbuctionb — Rb- 

qUESTS. 

A  party  cannot  complain  that  a  charge  Is 
not  sufficiently  definite,  where  he  did  not  request 
one  more  specific. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
X>m>r,  Cent  Dig.  S  628;    Dec.  Dig.  |  216.*] 

2.  Appeai,  and  Ebbob  (i  1068*)— HABia,KB8 
Ebbob— iRSTBucnoNS. 

Where,  in  an  action  against  an  initial  and 
connecting  carriers  for  injuries  from  delay  in 
stiipment  of  live  Btocli,  the  jury  foand  against 
the  initial  carrier  alone,  it  was  a  finding  that 
all  the  delay  occurred  upon  that  road ;  and  any 
error  in  rerasing  to  charge  that  it  was  a  pre- 
sumption of  law  that  the  injury  was  Inflicted  by 
the  last  carrier  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4225-4228;  Dec  Dig.  ! 
1068.*] 

Appeal  from  Hays  County  Court;  Ed.  R. 
Eone,  Judge. 

Action  by  M.  W,  Rogers  against  tbe  Inter- 
national ft  Great  Northern  Railroad  Com- 
pany and  others.  From  a  Judgment  against 
the  International  ft  Great  Northern  Railway 
Company,  It  appeals.    Affirmed. 

S.  R.  Flsber,  J.  H.  TalUchet,  S.  W.  Fisher, 
and  King  ft  Morris,  for  appellant  Will  G. 
Barber  and  T.  C.  Jobnson,  Jr.,  for  appellee. 


KEY,  J.  Appellee  brout^t  tbls  suit 
against  appellant  and  two  other  railway  com- 
panies, seeking  to  recover  damages  alleged 
to  have  been  caused  by  delay  In  tbe  ship- 
ment of  120  head  of  beef  cattle  from  Kyle  to 
Ft.  Worth,  Tex.  Tbe  defendants  answered 
by  general  demurrers  and  special  exceptions, 
general  denials,  and  special  pleas  Betting  ap 
the  limitation  of  llabllily  of  each  defendant 
to  damages  caused  by  its  own  negligence. 
There  was  a  Jury  trial,  which  resulted  In  a 
Judgment  In  favor  of  appellee  against  ap- 
pellant for  $403.85.  The  other  two  defend- 
ants were  held  not  to  be  liable,  and  no  Judg- 
ment was  rendered  against  them. 

The  first  two  assignments  of  error  com- 
plain of  the  charge  of  the  court  In  reference 
to  tbe  measure  of  damages;  the  contention 
being  that  It  authorised  a  double  recovoy, 
and  that  as  to  the  two  head  of  cattle  lost  in 
transit,  while  the  charge  Informed  tbe  Jury 
that  the  measmre  of  damage  would  be  tbe 
market  value  of  the  two  bead  of  cattle.  It 
did  not  specify  market  value  at  any  particu- 
lar place.  Both  objections  are  overruled. 
Considering  the  entire  charge  together,  we 
do  not  think  the  Jury  could  have  understood 
it  as  authorizing  a  double  recovery.  As  to 
the  other  objection,  there  is  no  positive  er- 
ror in  tbe  charge,  and,  if  it  was  not  as  spe- 
cific as  appellant  desired,  a  more  specific  in- 
struction should  have  been  requested. 

Tbe  third  assignment  complains  of  tbe  ac- 
tion of  tbe  court  in  refusing  a  special  charge 
to  tbe  effect  that  it  was  a  presumption  of 
law  that  tbe  injury  to  the  cattle  was  Inflict- 
ed by  the  last  carrier.  It  has  been  held  that 
the  presumption  referred  to  is  not  one  of 
law  to  be  given  in  charge  by  the  court  Bibb 
V.  Railway,  37  Tex.  Civ.  App.  608,  m  S.  W. 
663.  But  whatever  may  be  tbe  correct  rule 
on  that  subject,  we  hold  that  no  reversible 
error  was  committed  in  failing  to  so  charge 
In  this  case.  It  Is  true,  appellant  was  the 
initial  carrier,  and  the  shipment  was  deliv- 
ered at  its  destination  by  one  of  the  other 
defendants;  but  the  verdict  of  the  Jury  find- 
ing appellant  liable,  and  that  the  other  de- 
fendants were  not  liable.  Is  equivalent  to  a 
specific  finding  that  all  the  delay  complained 
of  occurred  upon  appellant's  road.  There- 
fore, if  error  was  committed  in  refusing  tbe 
requested  Instruction,  the  verdict  renders 
such  error  harmless,  because  it,  In  effect 
finds  that  the  other  carriers  exercised  proper 
care  and  diligence,  and  that  appellant  alone 
caused  all  the  delay  complained  of. 

In  view  of  tbe  court's  charge  and  of  the 
special  charges  given  at  appellant's  request 
we  hold  that  no  error  was  committed  In  re- 
fusing to  give  the  requested  instructions  re- 
ferred to  In  tbe  other  two  assignments. 

No  reversible  error  has  been  shown,  and 
tbe  Judgment  is  affirmed. 

Affirmed. 
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BADIiEY  et  al  t.  KNEPFLT. 

(Coait  of  Civil  Appeals  of  TexM.    Nor.  27, 
1809.    Hehearing  Denied  Jan.  Vi,  1910.) 

1.  Mtthicipai,  Corpobations  (J  008»)— Obdi- 
XASCES  —  FiBB    Bbcapes— Rkasonabukxbs 

or  OaDIHAITCK. 

11m  aole  power  of  Dallas  Cit7  to  require 
tk«  eonstractioD  of  fire  escapes  on  buildlDgs  be- 
iat  derfred  from  its  charter,  it  cannot  exceed 
the  intboritT  there  (iven,  and  section  71  of  the 
chatter,  aathorizing  it  to  require  the  construc- 
tioo  of  snitable  fire  escapes  on  lodging  houses, 
did  not  authorise  an  ordinance  (section  90)  re- 
ipiiiiiif  all  rooms  above  the  second  story  of  lodg- 
iaf  houses  to  be  provided  with  more  than  one 
Tty  at  escape  from  fires,  at  opposite  ends  of 
the  nom,  and  leading  to  fire  escapes  on  the  out- 
side of  the  building  or  to  stairs  inside. 

[Bl  Not& — For  other  cases,  see  Municipal 
Coiporationa,  Gent.  Dig.  {  1334;  Dec.  Dig.  { 
603.*] 

2.  MmnoiPAii  OoBPosATioNS  ({  121*)— Obdi- 

BARCBS— VAUDITT— RXASONABIXNEBS. 

'Aether  an  ordinance  is  void  as  being  nn- 
Kuonable  is  a  questiMi  for  the  court  imder  the 
endence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corpoiationa,  Dee.  Dig.  S  121.*] 

3.  MnniczPAi.  €!obpobations  ({  603*)— Obdi- 

HAKCBS— BlTILDIHO    QBDINANCKS— FiBX    £28- 
CIFK— RXABONABLXNESS. 

The  lodgin|;  house  in  question  was  a  three- 
rtoi7  comer  tmilding,  with  an  alley  in  the  rear, 
hiTuig  a  solid  wall  three  stories  high  on  the 
welt  side,  and  a  fire  escape  on  the  south  end. 
Hie  evidence  showed  that  it  was  unusual  to 
hare  more  than  one  fire  escape  on  such  a  build- 
ing, ind  that  it  was  impracticable  to  so  con- 
itnict  the  tliird  floor  rooms  of  a  building  of  such 
width,  not  situated  on  a  comer,  so  as  to  provide 
rach  room  with  more  than  one  way  of  escape 
ficm  fire,  at  opposite  ends  of  the  room  leading 
to  fire  escapes.  Beld,  that  an  ordinance  requir- 
ing the  third  floor  of  such  buildings  to  be  con- 
structed with  two  hallways,  or  one  hallway  and 
a  porch  running  thronriiout  the  building,  or  a 
fire  escape  at  each  window,  would,  as  to  inside 
bnildings,  be  nnreaaonable  and  void. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  (  1334;    Dec.  Dig.  ! 


i  UURIOIPAI,  COBPOBATIOItS  (g   608*)— ObDI- 

BAKCB8— CoNBTBtxcnoH— Fire  Escapes. 
Under  an  ordinance  requiring  bnildings  of 
a  certain  kind  to  have  one  or  more  fire  escapes, 
ai  directed  by  the  building  inspector,  unless  he 
dtnned  fire  escapes  unnecessary,  the  building 
nwd  not  be  prodded  with  more  than  one  fire 
eccape  where  notice  of  such  requirement  is  not 
pna  the  owner  by  the  inspector. 

[Gd.  Note.— For  other  cases,  see  Municipal 
Cotporationa,  Cent  Dig.  (  1334;  Dec.  Dig.  g 
90*] 

i  l!nrKixFEBS  (I  10*)— AonoKB— Sdpficien- 

CT  or  Evidence. 
In  an  action  agidnst  a  lodging  house  keep- 
(t  for  death,  allied  to  have  been  caused  by  de- 
fendant's fsllnre  to  provide  adequate  fire  es- 
ipn,  evidence  held  to  show  that  decedent  was 
bmiliar  with  the  condition  of  the  building  as 
to  fire  escapes  when  he  was  injured. 

[Bi.  Note. — For  other  cases,  see  Innkeepers, 
Ctat  Dig.  g  16;   Dec.  Dig.  (  10.*] 

8.  ItokEEFSBS    d    10*)— COWTBIBUTOBT    NEO- 
LlGEItCE. 

One,  having  the  time  and  opportunity  to 
MiB  of  the  condition  of  a  lodging  house  as  to 
in  eacapes,   by   voluntarily   remaining  in   the 


building  assumed  the  danger  of  any  failure  to 
provide  adequate  escapes. 

[Bid.  Note. — For  other  cases,  see  Innkeepers, 
Cent  Dig.  J  15;    Dec.  Dig.  i  10.*] 

7.   INNKEEPEB8    (8    10*)— ACTIOHfl— SXTFrnOIEK- 

OT  OF  Evidence— Pboximatb  Cause. 

In  an  action  against  a  lodging  house  keep- 
er_  for  death,  claimed  to  have  been  caused  by 
failure  to  provide  adequate  fire  escapes,  evidence 
held  to  show  such  failure  was  not  the  proximate 
cause  of  decedent's  injuries. 

[EA.  Note. — For  other  cases,  see  Innkeepers, 
Cent  Dig.  {  16;    Dec.  Dig.  {  10.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty. 

Action  by  Hattle  Radley  add  others  against 
Magdalene  Knepfly.  From  a  judgment  for 
defendant  on  .a  directed  verdict,  plaintiffs 
appeal.    AflJrmed. 

M.  Ij.  Morris  and  Crow  &  Donalson,  for 
ai>pellants.  Caiden,  Starling  &  Garden  and 
McCart,  BowUn  &  McCart,  for  appellee. 

BOOKHOUT,  J.  This  action  was  brought 
by  Hattle  Radley,  the  wife,  and  Ony  Radley, 
liindon  Radley,  and  Elsie  Radley,  the  chU- 
dren  of  B.  F.  Radley,  deceased,  plaintiffs 
in  the  court  below,  and  appellants  here,  to 
recover  damages  resulting  from  the  death  of 
R.  F.  Radley,  deceased,  caused  by  a  fire  in 
the  Knepfly  building,  owned  by  defendant, 
appellee,  at  the  comor  of  Main  and  Poydras 
streets.  In  the  city  and  county  of  Dallas, 
Tex.,  alleged  to  have  resulted  from  the  neg- 
ligence of  appellee  in  failing  to  provide  said 
building,  or  the  third  story  thereof,  used  as 
a  lodging  house,  with  suitable  and  proper 
fire  escapes,  as  required  by  the  ordinances 
of  the  city  of  Dallas.  The  trial  was  before 
a  jury,  and  tBe  court,  after  the  evidence  was 
all  in,  directed  a  verdict  for  d^endant,  and 
the  jury  so  found,  and  judgment  was  enter- 
ed thereon  for  defendant  Plaintiffs  filed  a 
motion  for  a  new  trial,  which  was  over- 
ruled by  the  court,  to  which  ruling  they  ex- 
cepted and  gave  notice  of  appeal,  and  have 
perfected  their  appeal  to  this  court. 

R.  F.  Radley  and  John  R.  Minor,  Jr.,  were 
linotype  operators,  and  worked  at  night  at 
the  Dallas  News.  They  usually  went  to  bed 
about  4  o'clock  In  the  morning.  They  both 
occupied  the  same  room,  which  was  on  the 
third  floor  of  the  building,  at  the  southwest 
comer  of  Main  and  Poydras  streets  in  the 
city  of  Dallas,  known  as  the  Knepfly  build- 
ing. On  January  9,  1906,  a  fire  occurred  in 
the  building,  causing  Radley  to  jump  there- 
from, resulting  In  injuries  which  produced 
his  death. 

The  only  provisions  of  the  charter  of  the 
dty  of  Dallas  bearing  upon  the  subject  of 
fire  escapes  are  as  follows: 

"Sec.  70.  To  regulate  the  size  and  man- 
ner of  construction  of  doors  and  stairways 
of  theaters,  tenement  houses,  audience  rooms, 
public  baUs,  and  all  buildings  used  for  the 
gathering  of  a  large  number  of  people,  wheth- 
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•er  now  built  or  hereafter  to  be  built,  bo  that 
there  may  be  conrenient,  safe  and  speedy 
■exit  In  case  of  fires. 

"Sec.  71.  To  require  the  construction  of 
suitable  fire  escapes  on  or  in  hotels,  lodging 
houses,  factories  and  other  buildings,  wbeth- 
■er  now  built  or  hereafter  to  be  built" 

The  city  ordinances  (omitting  parts  not 
relevant)  as  pleaded  and  read  in  evidence  are 
as  follows: 

"Sec.  99.  •  •  •  And  every  hotel,  fam- 
ily hotel,  apartment  house,  boarding  house, 
lodging  bouse,  clubhouse,  or  tenement  house, 
In  which  persona  reside  or  lodge  above  the 
second  story  ♦  •  •  ahall  be  provided 
with  the  proper  ways  of  egress  or  means  of 
«scape  from  fire,  sufficient  for  the  use  of  all 
persons  accommodated,  assembled,  employed, 
lodged,  or  residing  la  such  buildings,  and 
such  ways  of  egress  and  means  of  escape 
shall  be  kept  free  from  obstruction,  in  good 
repair,  and  ready  for  use  at  all  times,  and 
all  rooms  above  the  second  floor  in  such 
buildings  shall  be  provided  with  more  than 
one  way  of  egress  or  escape  from  fire,  placed 
as  near  as  practicable  at  opposite  ends  of  the 
room,  and  leading  to  fire  escapes  on  the  out- 
side of  such  building  or  to  stairways  on  the 
Inside,  provided  with  proper  railings. 

"Sec.  100.  In  addition  to  the  foregoing 
means  of  escape  from  fire,  all  such  buildings 
as  are  enumerated  in  preceding  sections  of 
this  ordinance  as  are  more  than  two  stories 
In  height  shall  have  one  or  more  fire  escapes 
on  the  outside  of  said  building,  as  may  be 
directed  by  the  building  inspector  aforesaid, 
•except  in  such  cases  as  said  building  inspect- 
or may  deem  fire  escapes  to  be  unnecessary 
in  consequence  of  adequate  provisions  having 
been  already  made  for  safety  in  the  event  of 
fire,  and  In  such  cases  of  exemption  the  said 
building  inspector  shall  give  the  owner,  les- 
see, or  occupant  of  said  building  a  written  cer- 
tificate to  that  effect,  and  his  reason  there- 
for. •  •  •  [Then  follows  in  this  section 
a  specification  for  the  construction  of  such 
fire  escapes.]" 

Had  the  city  council  power  under  its  char- 
ter to  enact  section  99  of  Its  ordinances 
above  set  out?  Section  71  of  the  charter 
•does  confer  power  on  the  city  to  require  the 
construction  of  suitable  fire  escapes  on  lodg- 
ing bouses.  Section  70  of  the  charter  confers 
on  the  city  power  to  regulate  the  size,  num- 
ber, and  nyinner  of  construction  of  doors  and 
stairways  in  theaters,  tenement  houses,  au- 
dience rooms,  public  halls,  and  all  buildings 
used  for  the  gathering  of  a  large  number  of 
people.  This  section  confers  power  on  the 
city  to  regulate  the  number,  size,  and  manner 
of  construction  of  ftre  escapes  on  such  build- 
ings as  are  therein  named,  but  lodging  hous- 
es are  not  named  therein.  Appellants  con- 
tend that  section  71  of  the  charter  confers  on 
the  city  power  to  require  the  construction  of 
fire  escapes  on  lodging  houses,  and  that  this 
IHJwer  curries  with  it  the  authority  to  require 
everything  essential  to  make  such  authority 


eflTective  to  subserve  the  purpose  Intended  to 
protect  the  public  from  loss  of  life  by  fire. 
Section  99  of  the  ordinances,  in  stipulating 
that  all  rooms  above  the  second  floor  of  lodg- 
ing houses,  "shall  be  provided  with  more 
than  one  way  of  egress  or  escape  from  fire 
placed  as  near  as  practicable  at  opixwite  ends 
of  the  room  leading  to  fire  escapes  on  the  out- 
side of  the  building  or  to  stairways  provided 
with  proper  railings,"  embraces  a  require- 
ment which  the  city,  under  the  terms  of  the 
charter,  was  not  authorized  to  make.  This 
requirement  was  not  essential  to  the  con- 
struction of  a  proper  fire  escape.  The  city 
derives  its  power  to  require  the  construction 
of  fire  escapes  from  Its  charter,  and  it  can- 
not exceed  the  authority  therein  conferred. 
Vosburg  V.  Mayor,  77  Tex.  668,  14  S.  W. 
195 ;  Gabel  v.  Houston,  29  Tex.  34a 

The  next  question  is,  Was  the  ordinance 
unreasonable,  and  therefore  void?  This  was 
a  question  for  the  decision  of  the  court,  after 
hearing  the  evidence.  Austin  v.  Cemetery  Co, 
87  Tex.  330,  28  S.  W.  628,  47  Am.  St  Rep. 
114.  It  was  shown  that  the  building  where 
the  fire  occurred  is  on  a  comer.  Main  street 
runs  along  its  front,  and  Poydras  street 
along  its  east  side.  There  is  an  alley  In  the 
rear,  and  a  solid  wall  three  stories  In  height 
on  the  west  side.  There  was  a  fire  escape  on 
the  south  end,  which  was  In  good  order  at 
the  time  of  the  fire.  There  was  evidence, 
by  men  experienced  in  building  in  Dallas, 
that  they  never  had  known  of  more  than  one 
fire  escape  on  a  three-story  building  such  as 
this  was.  The  evidence  showed  that  it  was 
impracticable  to  so  construct  the  rooms  on 
the  third  fioor  of  a  building  25  feet  wide,  not 
situated  on  a  corner,  so  as  to  provide  each 
room  with  more  than  one  way  of  egress  or 
escape  from  fire,  placed  at  opposite  ends  of 
the  room  leading  to  the  fire  escapes  on  the 
outside  of  the  building.  If  appellants'  con- 
struction of  the  ordinance  is  correct,  then  the 
third  floor  should  have  been  constructed  with 
two  hallways,  or  one  hallway  and  a  veranda 
or  porch  running  the  entire  length  of  the 
building,  or  a  fire  escape  at  each  window. 
It  is  clear  that  such  construction  would,  as 
to  Inside  buildings,  destroy  the  value  of  all 
stories  above  the  second,  and  amount  to  a 
practical  confiscation  of  the  same.  The  or- 
dinance is  oppressive  and  unreasonable,  and 
therefore  void.  Cooley,  Const  Um.  pp.  280- 
283,  and  note  1  (7th  Ed.)  p.  281;  Dillon, 
Munic.  Cor.  (4tb  Ed.)  S§  321,  322.  Section 
100  of  the  building  ordinance,  copied  above, 
does  require  the  erection  of  one  or  more  fire 
escapes  on  all  such  buildings  as  are  enumer- 
ated in  the  preceding  sections.  Lodging 
houses  more  than  two  stories  in  height  are 
among  the  buildings  so  enumerated,  and  are 
required  to  Be  equipped  with  one  fire  escape. 
If  more  than  one  Is  desired,  then  notice  of 
such  requirement  must  be  given  the  owner  by 
the  building  Inspector.  There  being  no  con- 
tention that  such  notice  was  given,  this  or- 
dinance was  complied  with  by  having  the 
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bnfldlng  equipped  wltb  one  fire  escape;  and 
lience;  tbere  was  no  violation  of  thla  ordi- 

The  facts  as  to  how  R.  F.  Radley  sustain- 
ed the  Injuries  causing  bis  death  are  shown 
by  the  erldence  of  John  B.  Minor,  Jr.,  who 
testified,  among   other   things,    as   follows: 
"That  he  knew  E.  F.  Badley  in  his  life- 
tune^  and  on  and  for  over  a  month  prior  to 
January  9,  1906,  he  and  Radley  occupied  the 
lame  room  in  the  Ejiepfly  building,  located 
at  the  southwest  comer  of  Main  and  Poy- 
dras  streets,  in  the  city  of  Dallas,  Tex.    I 
had  been  in  the  building  over  a  year,  and 
Radley  had  started  on  his  second  month  at 
the  time  of  the  flra    I  rented  the  room  we 
occupied,  Nb.  2,  from  liewls,  Collins  &  Her- 
Dlsdiel,   agents   of   defendant,   and   I   paid 
them,  or  thrfr  boolckeeper,  the  rent  of  same ; 
Kadley  paying  me  his  half  of  same.    We  had 
been  there  six  or  eight  days  on  the  second 
month  when  the  flre  occurred.     There  are 
seven  rooms  on  the  third  floor;    five  on  the 
east  side,  and  two  on  the  west  side.    The 
hall  Is  on  the  west  side  mostly.    The  stair- 
way is  located  in  the  southwest  comer,  and 
the  only  flre  escape  to  the  building  at  the 
south  end  of  the  hall,  beyond  where  the 
stairway  starts  down  the  third  floor,  and 
passes  and»  the  window  leading  to  the  flre 
escape.    Badley  was  at  the  time  a  strong  man 
physically,  and  in  good  health.    We  occupied 
the  same  bed,  situated  in  the  northwest  cor- 
ner of  the  room.    There  were  three  doors  to 
the  room— one  In  the  center  on  the  west  side, 
opening  In  the  hall,  one  on  the  south  side, 
and  one  on  the  north  side,  near  the  east  wall 
of  the  building— a  double  bay  window  on 
the  east  side,  and  a  window  in  the  southwest 
comer,  opening  into  the   ball.     The  north 
and  south  doors  were  of  glass  In  the  upper 
half  and  wood  in  the  lower  half.    At  tlfe  time 
of  the  flre  Radley  knew  the  condition  of  the 
building  as  to  fire  escapes.    He  and  I  liad 
never  discussed  the  subject    On  the  morning 
of  January  9,  1906,  I  first  waked  up  and  dis- 
covered the  fire  in  the  Knepfly  building.    It 
teemed  to  be  conflned  to  the  hallway. and 
third  floor  and  the  second  floor.     I  imme- 
diately waked  Radley  up.    I  got  up  and  sat 
on  the  floor  to  put  on  my  shoes,  and  saw 
smoke  coming  tmder  the  ball  door  In  three 
little  curls,  and  I  then  hallooed  to  Radley 
the  bnlldlng  was  on  flre ;  to  get  up.    I  then 
ran  to  the  bay  window,  and  broke  out  the 
north  glass  with  a  small  hammer  and  punch- 
ed out  the  screen  with  my  band,  and  saw 
smoke  coming  from  the  second  story,  and  the 
wind  blew  It  in  my  face.    Just  as  I  turned 
round  Radley  opened  the  hall  door  and  the 
flames  shot  in,  and  I  threw  my  hands  to  my 
face  to  protect  myself.    Radley  came  stagger- 
ing bade,  and  I  ran  and  caught  him  and  car- 
ried him  to  the  north  window.   I  did  not  hear 
bim  say  a  word  after  he  got  up  and  before 
he  Jomped.    He  had  picked  up  bis  clothes, 
tnd  threw  them  around  him  and  his  coat 
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around  his  shouldvs.  I  had  on  a  inlt  of 
underwear,  but  no  shoes.  I  did  not  notice  If 
he  had  on  his  shoes.  We  had  no  notice  of 
any  flre  except  smoke  and  heat,  but  when  the 
ball  door  was  opened,  it  was  a  solid  mass  of 
flames  in  the  hall  coming  up  the  stairway,  and 
into  our  room  when  our  door  was  opened. 
Our  hall  door  was  within  foiur  or  flve  feet  of 
the  top  and  banister  of  the  stairway.  When 
our  door  was  oi)ened  a  man  could  not  hare 
gone  either  to  the  flre  escape  or  stairway  and 
get  out  alive.  Mr.  Radley  appeared  to  be 
sufFerlng  and  badly  burned  on  the  exposed 
parts,  hands  and  face,  when  I  helped  him 
to  the  window  sill,  a  foot  or  two  above  the 
floor,  and  he  Jumped."  On  cross-examina- 
tion he  testified:  "When  Radley  opened  the 
door  it  blew  back  with  such  force  as  to  throw 
Radley  halfway  across  the  room.  I  could 
not  say  If  he  was  burned  fatally  or  not  From 
the  time  I  got  up  to  the  time  we  Jumped  was 
about  one  minute.  The  first  floor  of  the 
Knepfly  building  was  then  occupied  by  the 
Gaston  National  Bank,  the  second  by  law- 
yers and  an  architect,  and  the  third  used 
for  rooming  or  lodging  purposes  only.  I 
thought  Radley  was  so  badly  burned  that  he 
might  have  died  from  the  burns  only;  that 
was  my  opinion  when  I  helped  him  to  the 
window." 

Under  this  evidence  the  following  questions 
arise:  (1)  Was  R.  F.  Radley  at  the  time  of 
the  fire  familiar  with  the  condition  of  the 
third  floor  of  the  building  as  to  fire  escapes? 
(2)  If  defendant  was  negligent  in  failing  to 
equip  the  |bird  floor  of  the  building  with 
proper  flre  escapes,  did  R.  F.  Radley  have 
time  to  make  use  of  a  flre  escape  after  dis- 
covering the  flre;  In  other  words,  can  it  be 
said  that  such  failure,  if  there  was  a  failure, 
was  the  proximate  cause  of  bis  injuries?  The 
evidence  shows  that  Radley  had  been  occupy- 
ing a  room  on  the  third  floor  of  the  building 
flve  or  six  weeks.  Tbere  were  seven  rooms 
and  a  hallway  on  this  floor,  with  a  stairway 
leading  from  the  southwest  corner  of  the 
building  to  the  hallway.  There  was  a  flre 
escape  in  the  rear  end  of  the  building,  lead- 
ing to  the  third  floor.  Radley  knew  that  this 
fire  escape  was  on  the  building,  and  had  seen 
the  witness  Minor  go  out  on  the  same  to  try 
and  locate  a  former  flre.  In  fact  the  testi- 
mony of  Minor,  which  was  not  contradicted, 
is  that  Radley  knew  the  condition  of  the 
building  as  to  flre  escapes.  When  we  consid- 
er the  length  of  time  that  Radley  had  occu-- 
pled  a  room  on  the  third  floor  of  the  building, 
iu  connection  with  testimony  of  the  witness 
Minor,  it  is  clear  that  previous  to  and  at  the 
time  be  was  Injured  he  was  familiar  with 
the  condition  of  the  building  as  to  flre  es- 
capes. Having  lud  time  to  ascertain  the 
condition  of  the  building  as  to  flre  escapea, 
and  to  secure  another  room  and  move  thereto, 
by  voluntarily  continuing  in  the  building  he 
took  the  hazard  of  the  failure  to  provide  it 
with  flre  escapes  (if  there  was  a  failure  in 
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this  respect).  Armalndo  v.  Ferguson,  37  App. 
Dlv.  160,  55  N.  T.  Supp.  769 ;  Willy  v.  Mul- 
ledy,  78  N.  Y.  310,  34  Am.  Rep.  536;  Huda  v. 
American  Glucose  Co.,  154  N.  Y.  474,  48  N. 
E.  897,  40 1<.  R.  A.  411.  Again,  under  the  evi- 
dence, in  our  opinion,  it  clearly  appears  that 
the  failure,  If  there  was  such,  to  properly 
equip  the  building  with  fire  escapes  was  not 
the  proximate  cause  of  the  injuries  to  R.  F. 
Radley.  The  only  evidence  as  to  the  means 
used  by  Radley  to  escape  from  the  fire  is  the 
testimony  of  the  witness  Minor.  He  says 
that  after  Radley  opened  the  hall  door  the 
fire  blew  back  with  such  force  as  to  throw 
him  halfway  across  the  room,  and  he  thought 
Radley  was  so  badly  burned  that  he  might 
die.  He  then  caught  him  and  carried  him 
to  the  window,  and  he  Jumped.  This  all  took 
less  than  a  minute. 

The  appellants  urged  that  the  defendant 
was  negligent  in  failing  to  provide  a  fire  es- 
cape on  the  front  of  the  building,  as  well 
as  its  rear,  and  argue  that,  had  there  been 
a  fire  escape  on  the  front  of  the  building,  by 
going  from  room  No.  2  through  rooms  3,  4, 
and  5  he  could  have  reached  the  same  and 
avoided  the  fire.  There  were  doors  leading 
from  room  2  to  room  3,  and  from  room  3  to 
room  4,  and  thence  to  room  5,  which  opened 
on  Main  street  These  rooms  were  occupied 
by  tenants,  and  the  doors  locked.  But  It  Is 
insisted  that  these  doors  at  the  top  were  made 
of  glass  which  could  be  easily  broken.  Con- 
sidering the  Injuries  Radley  received  from 
the  fire  when  he  opened  the  hall  door,  and 
the  time  which  elapsed  from  tM  time  that 
he  awoke  and  the  time  he  Jumped  from  the 
building,  which  was  less  than  one  minute,  it 
seems  clear  that,  had  there  been  a  flre  escape 
on  the  Main  street  end  of  the  building,  Radley 
could  not  have  reached  it  in  time  to  have 
avoided  the  injury.  It  seems  therefore  clear 
that  the  failure  to  erect  a  flre  escape  on  the 
Main  street  end  of  the  building  was  not  the 
proximate  cause  of  the  injuries  to  Radley. 

It  follows  from  the  foregoing  remarks  that 
the  court  did  not  err  in  instructing  a  verdict 
for  defendant,  and  the  Judgment  is  afBrmed. 


BEAVERS  et  al.  v.  BAKBR-t 

(Court  of  Civil  Appeals  of  Texas.     Nov.  27, 

1909.    Rehearing  Denied  Jan.  8, 1910.) 

1.  Stipulations  (|  18*)— Operation— Stipu- 
lations AS  to  Issues  —  Eliminating  Is- 
sues. 

In  an  action  by  a  grantee  of  a  loc  adjoining 
defendant's  lot  acquired  from  the  same  grantor 
through  a  prior  conveyance  to  recover  a  strip 
claimed  as  a  part  of  plaintiifs  lot,  a  stipula- 
tion at  trial  that  defendant,  by  purchase  from 
one  having  an  option  on  her  lot  from  the  gran- 
tor, acquired  all  the  option  holder's  interest,  and 
acquired  the  property  described  in  the  grantor's 
deed  to  her,  being  made  merely  to  close  any  dis- 
pute that  defendant  acquired  all  of  the  option 
holder's  interest  in  the  lot,  did  not  require  a 


verdict  fbr  defendant,  as  the  issues  remaned 
whether  defendant's  deed  conveyed  the  land  in 
controversy,  and,  if  so,  whether  plaintiff  had 
notice  thereof  when  he  purchased. 

[Ed.  Note.— For  other  cases,  see  Stipnlationa, 
Dec.  Dig.  {  la*] 

2.  TbIAL  ({  253*)  —  iNSTRUCnONB  lOBOBCtO 

Issue. 

In  an  action  by  a  grantee  of  a  lot  adjoining 
defendant's  lot  acquired  from  the  same  gran- 
tor by  a  prior  conveyance  to  recover  a  strip 
claimed  as  a  part  of  plaintiff's  lot,  a  charge  re- 
quiring a  finding  for  defendant  in  case  of  fraud 
or  mistake  in  the  description  in  her  deed,  was 
properly  refused  as  ignoring  the  issue  whether 
plaintiff  had  notice  thereof  when  purchasing. 

[Ed.  Note. — For  other  cases,  see  Trial,  Dec 
Dig.  I  253.*] 

3.  Appeal  and  Ebbob  ({  1057*)— Haebmless 
Error  —  Exclusion  or  E>videncb — Facts 
Shown  by  Stipulation. 

In  an  action  between  adjoining  lot  owners 
to  recover  a  strip  claimed  by  plaintiff  as  a  part 
of  his  lot,  objection  to  the  exclusion  of  testimony 
that,  when  defendant  purchased  the  option 
rights  acquired  by  her  from  the  parties'  common 
grantor,  the  option  holder  represented  that  the 
lot  was  of  a  certain  depth,  was  obviated  where 
the  parties  stipulated  at  trial  that  defendant  ac- 
quired all  the  option  holder's  interest  in  the  lot 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4194-4199;  Dec  Dig.  { 
1057.*] 

4.  Vendob  and  Pubchaskb  (S  243*)  — Bona 
FiDK  PuBOHABBB— Evidence  —  Admissibil- 

ITT. 

No  fraud  or  mistake  as  to  the  description  of 
a  lot  conveyed  to  a  prior  grantee  could  affect  the 
rights  of  a  subsequent  grantee  of  an  adjoining 
lot  from  the  same  grantor,  unless  he  had  notice 
thereof  when  purchasing,  so  that,  In  an  action 
by  the  later  purchaser  against  the  prior  grantee 
to  recover  a  strip  claimed  as  a  part  of  his  lot, 
evidence  that  the  option  holder,  through  whom 
the  prior  grantee  acquired  her  right  to  purchase, 
stated  that  the  lot  had  a  certain  depth,  was  im- 
material. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  243.*] 

6.  Vendob  and  Purchabeb  (!  242*)— Bona 
Fide  Pubchassb— Burden  of  Proof. 

Ordinarily,  the  burden  Is  upon  a  subsequent 

?:rantee  to  show  that  he  is  a  bona  fide  purchaser 
or  value  withont  notice  of  a  prior  grantee's  ti- 
tle; Rev.  St.  1895,  art  4640,  making  all  un- 
recorded conveyances  void  as  to  subsequent  pur- 
chasers for  value  without  notice. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  603-005 ;  Dec.  Dig.  { 
242.*] 

6.  Vendob  and  Pubchabeb  ({  242*)— Bona 
Fide  Pubohaser  —  Bubdbn  or  SnowiNe 
Notice. 

In  an  action  by  a  grantee  of  a  lot  adjoin- 
ing defendant's  lot,  acquired  from  the  same 
grantor  through  a  prior  conveyance,  to  recover 
a  strip  claimed  as  a  part  of  plaintiff's  lot,  de- 
fendants conceded  that  the  description  of  the 
lot  in  their  deed  and  option  contract,  by  refer- 
ence to  a  certain  plat,  was  insufficient  to  give 
them  the  legal  title  to  the  strip  in  controversy, 
it  showing  the  strip  as  a  part  of  plaintiff's  lot, 
but  alleged  that  such  reference  was  placed  in 
the  deed  by  fraud  or  mistake,  and  prayed  that 
the  deed  be  corrected  so  as  to  give  them  title 
to  the  strip.  Held  that  while  ordinarily  the 
burden  was  upon  a  subsequent  grantee  to  shoir 
that  he  was  a  bona  fide  holder  without  notice 
of  a  prior  grantee's  title,  under  the  circumstan- 
ces the  burden  was  npon  defendants  to  show 
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fraud  or  mistake  in  the  description  in  tlieir  deed, 
ind  that  plaintiff  had  notice  thereof. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaaer,  Cent  Di^.  U  603-606;  Dec.  Dig.  f 
242.»] 

7.  VKHDOB    AlfD    PUBOHASEB   <J   235*)— BONA 

Fide  PiTBCHAaxBB— Riohts. 
The  equity  of  a  bona  fide  pnrchaser  with- 
out notice  of  title  in  another  by  a  prior  con- 
T^aoee  will  be  protected  only  to  the  extent  of 
hia  payment  of  the  porchase  price  by  cash,  or 
negotiable  promissory  notes ;  the  giving  of  non- 
nezotiable  notes  not  being  i>ayment  within  the 
nue. 

[Bl  Note. — For  other  cases,  see  Vendor  and 
Pnidiaaer,  Cent.  Dig.  i  575 ;   Dec.  Dig.  §  235.*] 

&  Afpkai.  awd  Esbob   (§  901*)  —  Review — 

BuBDKN  or  Showing  Ehkob. 

The  burden  is  upon  appellant  to  show  er- 
ror in  rejecting  a  charge. 

[Bl  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3670;   Dec.  Dig.  i  901.*] 
ft.  Thai,  ft  252*)— iNSTBUonoNS  —  Oonfoem- 

iTT  to  Evidence. 

In  an  action  by  a  subseqnent  bona  fide  pnr^ 
chaser  of  a  lot  adjoining  defendants'  lot  without 
notice  of  defendants'  title  to  a  part  of  plain- 
tilTs  lot,  to  recover  such  part,  where  there  was 
DO  eridoice  that  j^laintifTs  payments  for  his  lot 
by  cash  or  negotiable  notes  equaled  the  value 
of  plaintiff's  lot  excluding  the  strip  claimed 
bj  defendants,  so  as  to  exclude  plaintiff,  as  sub- 
(eqnent  bona  fide  pnrchaser,  from  further  pro- 
tection, a  requested  charge  based  on  that  the- 
ory was  properly  refused  as  not  raised  by  the 
evidence. 

ri>l.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  25Z*] 

Appeal  from  District  Court,  Tarrant  Coun- 
t;;  Irby  Dnmklln,  Judge. 

Action  by  J.  A.  Baker  against  Sophia 
BeavetB  and  others.  From  a  Judgment  for 
plaintltr,  defendants  appeal.    Afllrmed. 

Martin  &  Smith,  for  appellants.  J.  C.  Mil- 
]a  and  CoppB,  Cantey,  Hanger  &  Short,  for 
appellee. 

CONNER,  a  J.  On  September  21,  1906, 
appellee,  Baker,  instituted  this  suit  to  re- 
cover all  of  lot  13  in  block  59  of  the  city  of 
North  Ft  Worth,  Tex.,  "as  per  map  of  same 
recorded  in  volume  63,  pages  149,  150,  of  the 
Deed  Record  of  Tarrant  County."  Appel- 
lant Sophia  Beavers  owns  lot  6  immediately 
vest  of  said  lot  13,  and  as  part  of  said  lot 
S  had  fenced  about  SO  feet,  as  appellee  al- 
leges, of  the  west  end  of  said  lot  13,  and 
bence  the  suit  The  trial  resulted  In  a  ver- 
dict and  judgment  for  appellee,  of  which  ap- 
pellants complain. 

The  facts,  substantially,  are:  That  the 
dty  of  North  Ft  Worth  was  duly  Incorporat- 
ed under  the  provisions  of  chapter  11,  tit 
18.  Bev.  St  Tex.  1895,  as  amended  In  chap- 
ter 131,  p.  1S3.  of  the  Acts  ot  1897,  on  the 
12th  day  of  November,  1902,  at  which  time 
the  proceedings,  together  with  a  plat  of  the 
hKotporated  territory.  Including  said  block 
SO,  was  duly  recorded  "In  Deed  Record  of 
Plata,  volume  106,  pages  64,  65,  70,  and  71, 
Tarrant  county,  Tex."    The  plat  here  refer- 


red to  shows  tb&t  lot  6  la  about  twice  the 
depth  of  lot  13,  but  falls  to  show  In  feet  the 
exact  width  or  depth  of  either  lot,  and  It 
also  fails  to  show  that  there  was  any  alley 
platted  between  the  lots.  Thereafter,  on  the 
29th  day  of  December,  1902,  the  North  Ft 
Worth  Townsite  Company  executed  a  lease 
of  said  lot  6,  block  69,  to  J.  G.  Beavers, 
which,  among  other  things,  conferred  upon 
Beavers  an  option  of  purchase.  The  lot  in 
the  lease  was  described  merely  as  "lot  6, 
block  59,  In  North  Ft  Worth,  according  to 
the  plat  thereof  on  record  in  the  ofHce  of  the 
clerk  of  the  county  court  of  Tarrant  county, 
Tex."  It  was  formally  admitted  that  Sophia 
Garbutt,  now  Sophia  Beavers,  acquired  by 
purchase  all  of  the  rights  and  Interest  to 
said  lot  6  that  had  been  conferred  upon  J. 
G.  Beavers  by  the  contract  above  mentioned, 
and  it  is  undisputed  that  later  she  exercised 
the  option  given  to  Beavers  and  purchased 
lot  6  from  the  North  B*t.  Worth  Townsite 
Company,  receiving  deed  therefor  on  Novem- 
ber 4,  1903.  The  deed,  however,  described 
the  lot  In  the  same  terms  as  It  was  describ- 
ed In  the  Beavers  contract,  viz.,  "as  lot  6, 
in  block  59,  In  North  Ft  Worth,  according 
to  the  plat  thereof  on  record  in  the  office  of 
the  clerk  of  Tarrant  county,  Tex."  The  deed 
was  duly  recorded  June  9,  1906.  Beavers 
testified,  without  contradiction,  that,  at  the 
time  of  the  contract  with  him  for  the  pur- 
chase of  lot  6,  the  agent  of  the  townsite  com- 
pany exhibited  a  printed  map.  Incorporated 
in  the  record,  which  shows  lot  6  to  have  a 
depth  of  140  feet,  and  that  the  lines  of  the 
lot  were  actually  so  pointed  out  to  him. 
This  printed  map  presents  block  59  substan- 
tially the  same  as  the  map  hereinbefore  re- 
ferred to,  except  that  the  printed  map  by 
figures  denotes  that  lot  6  has  a  frontage 
west  of  60  feet  with  parallel  lines  extend- 
ing east  to  a  depth  of  140  feet  Sophia  Gar- 
butt  later  and  prior  to  the  institution  of  this 
suit  intermarried  with  said  J.  G.  Beavers, 
and  both,  as  also  the  townsite  company,  are 
parties  herein. 

Appellee,  Baker,  claims  lot  13,  block  59, 
by  virtue  of  a  deed  executed  by  the  presi- 
dent of  the  North  Ft  Worth  Townsite  Com- 
pany on  the  16th  day  of  August,  1906,  and 
recorded  on  the  IStb  day  of  that  month. 
The  deed  recites  "the  consideration  of  four 
hundred  dollars,  payable  $15.00  In  cash,  and 
a  promissory  note  providing  for  the  payment 
of  $5.00  per  month,  with  Interest  at  the  rate 
of  eight  per  cent  per  annum,"  and  thus  de- 
scribes the  lot:  "Lot  13,  In  block  59,  of  the 
town  of  North  Ft  Worth,  as  per  map  or  plat 
of  same  recorded  in  volume  63,  page  140,  of 
the  Deed  Record  of  Tarrant  County,  Tex." 
The  map  referred  to  In  this  deed  is  one  that 
was  made  and  duly  recorded  by  the  "North 
Ft  Worth  City  Company  of  Ft  Worth,  Tex., 
by  N.  Harding,  receiver,"  on  the  2d  day  of 
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October,  1894,  and  shows  that  lot  13  has  an 
east  frontage  of  60  feet,  extending  ba<^  about 
90  feet  to  an  alley,  and  that  lot  6  fronts 
west  with  an  eastern  extension  100  feet  to 
the  same  alley ;  the  width  of  the  alley  not  be- 
ing shown.  It  is  undisputed  that  the  North 
Ft.  Worth  Townslte  Company  is  the  grantee 
and  successor  of  the  North  Ft  Worth  City 
C9mpany,  and  the  authority  of  Harding,  as 
receiver,  la  not  questioned. 

The  court  thus  submitted  the  issues:  "Gen- 
tlemen of  the  Jury:  If,  from  the  evidence, 
you  find  that  at  the  time  the  written  con- 
tract between  the  North  Ft  Worth  Town- 
site  Company  and  J.  G.  Beavers,  for  the  pur- 
chase of  the  property  therein  described,  was 
entered  into,  it  was  agreed  by  and  between 
Mr.  Hopkins,  representing  said  company,  and 
said  J.  G.  Beavers,  that  the  lot  referred  to  in 
said  contract  was  140  feet  in  depth,  and  if 
you  further  find  from  the  evidence  that  to 
give  said  lot  that  depth  would  Include  the 
property  in  .controversy,  and  that  the  map 
referred  to  in  said  contract  showed  the  lot 
to  be  of  that  depth,  or  that  at  the  time  plain- 
tiff purchased  the  lot  described  in  his  deed 
Introduced  in  evidence  he  had  notice  of  any 
fact  which  would  have  put  a  person  of  ordi- 
nary prudence  upon  inquiry  that  would,  if 
pursued,  have  lead  to  a  discovery  of  said 
understanding  and  agreement  by  and  be- 
tween said  Hopkins  and  said  Beavers,  If  you 
find  there  was  such  an  agreement,  then  you 
•  win  return  a  verdict  In  favor  of  defendants 
J.  6.  Beavers  and  Sophia  Beavers,  as  against 
their  codefendant  North  Ft  Worth  Townslte 
Company,  and  as  against  plaintiff.  The  bur- 
den is  upon  the  defendants  to  sustain  by  a 
preponderance  of  the  evidence  the  aflarmative 
of  the  Issues  submitted  to  you  In  foregoing 
portions  of  this  charge,  and.  If  th^  have  not 
discharged  that  burden,  you  will  return  a 
verdict  in  favor  of  the  plaintiff  for  the  prop- 
erty sued  for  and  described  In  his  petition, 
and  also  in  favor  of  defendant  North  Ft 
Worth  Townslte  Company  on  the  cross-bill 
against  it  by  defendants  3.  G.  Beavers  and 
Sophia  Beavers.  You  are  the  exclusive  Judg- 
es of  the  credibility  of  the  witnesses,  of  the 
weight  of  the  evidence,  and  of  the  facts 
proved." 

The  verdict  and  judgment  was  for  appellee, 
and  aitpellants  have  assigned  a  number  of 
errors.  We  cannot  uphold  the  contention 
that  the  agreement  In  the  trial  to  the  effect 
that  Sophia  Garbutt,  by  purchase,  acquired 
all  of  the  Interest  in  lot  6  J.  G.  Beavers  had 
at  the  time  he  sold  to  her,  and  that  Mrs. 
Garbutt  acquired  from  the  North  Ft  Worth 
Townslte  Company  the  propeity  described  In 
the  deed  of  the  company  to  her,  required  the 
peremptory  instruction  requested  in  appel- 
lants' favor.  These  agreements  were  evident- 
ly Intended  to  only  close  dispute  as  to  the 
fact  otherwise  undisputed  In  the  record, 
that  Mrs.  Garbutt  acquired  from  Beavers  all 
of  the  Interest  In  lot  6  he  had  secured  by 


virtue  of  his  contract  with  the  townslte  com- 
pany, and  all  of  the  Interest  the  company 
conveyed  by  the  deed  to  her.  There  yet  re- 
mained the  question  of  whether,  as  against 
appellee,  the  deed  In  fact  conveyed  the  land 
in  controversy,  and,  if  so,  whether  appellee 
had  notice  thereof.  The  court  therefore 
properly  rejected  the  peremptory  Instruction. 
Special  charges  Nos.  1,  2,  and  3  required  a 
finding  for  appellants  in  event  there  was  d- 
ther  fraud  or  mutual  mistake  in  the  de- 
scriptive recitation  of  her  deed  regardless  of 
whether  appellee  had  notice  thereof.  The 
charges  were  therefore  properly  rejected  as 
ignoring  this  issue.  The  objection  to  the  ex- 
clusion of  the  testimony  shown  in  bills  of  ex- 
ceptions Nos.  1,  2,  end  3,  to  the  effect  that 
at  the  time  Beavers  sold  to  Mrs.  Garbutt  be 
represented  the  lot  to  have  a  depth  of  140 
feet,  is  obviated  by  the  fact  that  it  is  agreed 
that  she  acquired  all  of  the  interest  held  by 
Beavers,  and  the  court  in  effect  so  assumed 
in  his  charge.  The  charge  also  destroys  the 
force  of  the  further  suggestion  that  the  evi- 
dence was  relevant  to  appellants'  plea  for  a 
correction  of  the  deed  to  Mra.  Garbutt 
Whatever  the  right  as  between  Mrs.  (Sarbutt 
and  the  townslte  company.  It  could  not  affect 
appellee,  unless  he  had  notice  at  the  time  of 
his  purchase  of  the  fraud  or  mistake,  and  the 
instruction  was  to  the  effect  that  appellants 
were  Nttitled  to  recover  if  appellee  had  such 
notice, 

The  remaining  questions  present  more  dif- 
ficulty, perhaps.  In  the  ninth  assignment  it 
Is  insisted  that  the  court's  charge  is  errone- 
ous in  placing  the  burden  of  proof  fipon  ap- 
pellants. It  is  true  that  ordinarily  the  bur- 
den Is  upon  the  subsequent  vendee  of  land 
to  show  that  he  Is  a  bona  fide  purchaser  for 
value  without  notice  of  the  title  of  a  prior 
grantee  (see  Rev.  St  1803,  art  4640;  Wat- 
kins  y.  Edwards,  23  Tex.  448);  but  as  ap- 
plied to  the  circumstances  of  this  case,  we 
are  of  opinion  that  the  court's  charge  is 
correct  Appellants  proceeded  upon  the  the- 
ory that  the  map  or  plat  to  which  the  con- 
tract of  Beavers  and  the  later  deed  to  Mrs. 
Garbutt  referred  was  not  the  controlling  plat 
and  that  said  deed  without  correction  was 
insufficient  to  vest  in  Mrs.  Garbutt  the  legal 
title  to  any  part  of  the  land  In  controversy. 
In  appellants'  answer  they  specially  pleaded 
that  the  recitation  in  the  deed  from  the  town- 
site  company  to  Mrs.  Garbutt  viz.,  "as  shown 
by  the  map  now  of  record  In  the  county 
clerk's  office  of  Tarrant  county,  Tex.,"  wm 
placed  In  the  deed  "either  by  mutual  mistake 
of  the  parties  or  placed  therein  by  defend- 
ant (the  townslte  company)  In  order  to  de- 
fraud and  deprive  her  (Mrs.  Garbutt)  of  a 
portion  of  the  property  she  bought  and  paid 
for,  and  for  that  reason  she  says  that  to  this 
extent  the  recital  in  said  deed  is  incorrect" 
and  appellants  prayed  for  reformation  and 
correction  of  the  deed  so  as  to  show  title 
to  the  land  in  controversy.    It  thertfore  he- 
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Ing  In  effect  admitted  that  the  controlling 
map  WEB  the  one  to  which  reference  was 
made  in  ai^ellee's  deed,  he  became  Invested 
with  the  legal  title  to  lot  13,  which  according 
to  the  map  Included  the  land  la  controversy, 
and  conld  hence  be  denied  a  recovery  only 
by  proof  of  the  special  defense  made,  the 
harden  of  doing  which  rested  npon  appel- 
lants. In  other  words,  appellee  was  in  the 
attitude  of  holding  the  legal  title  as  against 
which  appellants  offered  a  title  in  equity  and 
WDght  enforcement  of  the  appropriate  equi- 
table remedy.  Appellants  were  therefore  re- 
quired to  not  only  prove  their  equitable  title, 
but  also  to  show  that  the  hold^  of  the 
legal  title  had  notice  thereof.  Halb^rt  v.  De 
Bode,  40  S.  W.  1011,  and  cases  therein  cited 
on  this  point,  page  1018. 

Error  is  assigned  to  the  rejection  of  the 
following  charge  requested  by  appellants, 
viz.:  "Xoa  are  charged  that  If  defendant 
Beavers  bought  a  lot  50  by  140  feet  and  that 
he  sold  his  contract  to  Mrs.  Sophia  Garbutt 
(now  Sophia  Beavers),  and  that  plaintiff 
bought  said  lot  13  partly  on  credit  and  partly 
for  cash,  and  that  there  is  enough  of  said  lot 
13  left  outside  of  the  land  In  controversy  to 
compensate  him  for  the  cash  paid.  If  any  Is 
shown  to  be  paid  by  the  evidence,  then  and 
In  that  event  you  will  find  for  defendants 
Beavers."  Possibly  the  facts,  If  fully  de- 
veloped, would  have  entitled  appellants  to  the 
relief  indicated  In  the  charge  quoted,  for  the 
rule  is  that  one  setting  up  the  equity  of  a 
bona  fide  purchase  without  notice  of  the 
prior  title  can  be  protected  to  the  extent  only 
of  his  payment  of  purchase  price,  and  the 
making  of  a  nonnegotlable  note  Is  not  pay- 
ment. Evans  v.  Templeton,  69  Tex.  375,  C  S.  W. 
843,  5  Am.  St  Rep.  71.  The  execution,  how- 
ever, of  negotiable  promissory  notes  for  the 
pnrdiase  money.  Is  held  in  this  state  to  be 
(Qch  payment  as  entitles  a  person,  not  other- 
wise precluded,  to  the  protection  of  the  rule. 
THlman  v.  Heller.  78  Tex.  597,  14  S.  W.  700, 
U  L.  R.  A.  628,  22  Am.  St  Rep.  77;  Watklns 
T.  Spronll  et  al.,  8  Tex.  Civ.  App.  427,  28  S. 
W.  3S6;  Cameron  v.  Romele,  53  Tex.  238; 
Dodd  V.  Gaines,  82  Tex.  429,  18  S.  W.  618. 
As  we  have  seen,  the  burden  of  proof  was 
OD  appellants  below  to  establish  their  equity, 
and  now  here  to  show  error  in  the  court's 
rejection  of  the  diarge,  and  we  are  of  opin- 
ion that  they  have  failed  to  discharge  such 
burdens.  In  the  statement  under  the  assign- 
ment under  consideration,  nothing  appears 
ttre  a  copy  of  the  rejected  charge.  The  rec- 
ord otherwise  shows  that  appellee  paid  cash 
and  gave  promissory  notes  for  the  remainder 
o(  tbe  purchase  price  for  lot  13;  but  there 
i<  nothing  to  show  the  value  of  that  part  of 
lot  13  not  In  controversy  In  this  suit  If 
tbat  part  of  lot  IS  that  would  remain  after 
eiclDdlng  the  land  claimed  by  appellants 
eqnals  in  value  appellee's  cash  payment,  or 
If  the  promissory   notes   given   by   appellee 


were  nonnegotlable,  appellants  should  have 
so  shown.  Otherwise  we  are  unable  to  say 
that  the  evidence  raises  the  Issue  and  that 
the  court  committed  reversible  error  in  re- 
jecting the  special  charge  quoted. 

We  conclude  that  all  assignments  of  error 
should  be  overruled,  and  the  Judgment  should 
be  affirmed. 


MILLER  V.  DALLAS  CONSOL.  ELECTRIC 
ST.  RT.  CO. 

(Court  of  Ovil  Appeals  of  Texas.    Jan.  1,  1910. 
Rehearing  Denied  Jan.  15,  1910.) 

Attoknet  and  Client  (S  101*)— Settlement 
BY  Attorney— VAUDiTT—FBAun. 

Plaintiff,  having  a  claim  against  defendant 
for  injuries  to  his  wife,  made  a  written  con- 
tract with  a  firm  of  attomejrs  assigning  to  them 
one-half  interest  in  the  claim,  and  empowering 
them  to  compromise  the  claim  or  bring  suit  as 
they  deemed  proper.  They  settled  tbe  claim  and 
received  the  sum  agreed  npon.  Later  plaintiff 
refused  to  accept  the  settlement  and  discharged 
the  attorneys.  It  was  not  shown  that  defend- 
ant intended  in  any  way  to  defraud  plaintiff  or 
knew  that  his  attomeya  were  doing  so.  Heli, 
that  the  settlement  was  binding,  although  exe- 
cuted by  the  attorneys  with  intent  to  defraud 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {  200;   Dec  Dig.  I  101.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  J.  0.  Roberts,  Judge. 

Action  by  Charles  L.  MlUer  against  the 
Dallas  Consolidated  Electric  Street  Railway 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

William  H.  Clark  and  Fltzhugh  &  Smith, 
for  appellant  Baker,  Botts,  Parker  &  Gar- 
wood, Walter  H.  Walne,  and  Finley,  Knight 
&  Harris,  for  appellee. 

TALBOT,  J.  This  suit  was  instituted  by 
the  appellant,  Charles  L.  Miller,  against  the 
appellee,  to  recover  damages  for  personal 
Injuries  alleged  to  have  been  Inflicted  upon 
his  wife,  Mrs.  Clara  Miller,  on  July  3,  1906, 
while  she  was  a  passenger  on  one  of  appel- 
lee's street  cars,  through  the  negligence  of 
its  servants  in  charge  of  said  car.  It  is  al- 
leged, in  substance,  among  other  things,  that 
plalntifTs  wife  boarded  tbe  car,  paid  her 
fare,  and  notified  the  conductor  that  she  de- 
sired to  get  off  at  the  intersection  of  Vera 
and  Bryan  streets ;  that  when  the  car  reach- 
ed Vera  street  the  conductor  caused  it  to  be 
stopped  to  allow  Mrs.  Miller  and  other  pas- 
sengers to  alight ;  that  while  Mrs.  Miller  was 
In  the  act  of  stei^ing  from  the  car  to  the 
ground,  in  the  exercise  of  due  diligence  and 
care  for  ber  own  safety,  defendant's  agents 
and  servants  negligently  and  without  warn- 
ing caused  the  car  to  be  suddenly  moved 
with  a  violent  Jerk,  which  threw  her  to  the 
ground  seriously  and  permanently  Injuring 
ber.    The  defendant  answered  by  general  and 


'For  other  c«ms  m*  same  topic  and  lectlon  NUMBBR  In  Use.  A  Am.  Digs.  1907  to  data,  *  Reporter  Indexes 


Digitized  by 


Google 


464 


124  SOUTHWBSTEBN  BBPOBTBB. 


Crex. 


special  demurrers,  a  general  denial,  contrlb- 
>itory  negligence,  and  specially  that  the  plain- 
tiff authorized  and  directed  his  attorneys  and 
Jigents,  Martin  &  Fagan,  a  Arm  of  lawyers, 
composed  of  W.  P.  Martin  and  J.  J.  Fagan, 
•to  compromise  and  settle  his  claim  against 
the  defendant  for  the  damages  sustained  by 
him  or  by  his  wife  in  the  accident  causing 
her  injuries,  or  to  bring  suit  therefore,  as 
they  deemed  fit  and  proper ;  that  said  author- 
ity and  direction  to  so  compromise  said  claim 
or  bring  suit  for  said  damages  was  given  in 
a  written  power  of  attorney  properly  signed 
and  acknowledged  by  tlie  plaintiff  on  July  5, 
1906,  and  was  coupled  with  an  assignment 
of  one-half  interest  in  plaintiff's  cause  of 
action  to  the  said  Martin  &  Fagan,  in  con- 
sideration of  legal  services  rendered  and  to 
be  rendered  by  them;  that  In  pursuance  of 
said  authority,  and  acting  within  the  scope 
of  the  same,  in  addition  to  verbal  authority 
given  them,  the  said  Martin  A  Fagan  did 
compromise  and  settle  plaintifTs  said  claim 
for  $100,  which  sum  was  by  defendant  paid 
to  said  attorneys.  In  reply  to  the  defend- 
ant's plea  of  settlement,  the  plaintiff  admit- 
ted that  he  executed  the  contract  or  iwwer  of 
attorney  referred  to  in  defendant's  answer, 
but  averred  that,  if  the  settlement  set  forth 
In  said  answer  was  made  by  the  defendant 
and  his  attorneys  Martin  &  Fagan,  the  same 
was  the  result  of  a  conspiracy  entered  into 
between  them  to  cheat  and  defraud  plaintiff 
out  of  his  claim;  that  plaintiff,  upon  being 
Informed  of  defendant's  offer  of  $100  in  sat- 
isfaction of  his  claim,  refused  to  accept  it, 
and  thereafter,  when  told  by  his  said  attor- 
neys that  they  had  settled  with  defendant 
for  $100,  and  that  he  (plaintiff)  was  bound 
by  their  action,  denounced  their  conduct  as 
fraudulent  and  then  and  there  discharged 
them;  that  plaintiff  has  not  received  any- 
thing in  payment  or  settlement  of  his  claim 
herein  sued  on,  and  has  never  executed  and 
delivered  to  defendant  any  release  of  his  said 
claim  for  damages;  and  that,  If  defendant 
has  ever  received  from  said  Martin  &  Fagan 
the  release  as  alleged  by  It,  the  same  was 
received  after  it  knew  that  plaintiff  had  re- 
fused to  allow  them  to  settle  for  $100,  and 
of  plaintiff's  refusal  to  so  settle  with  de- 
fendant Itself,  and  after  it  knew  that  said 
Martin  &  Fagan  had  been  by  him  discharged. 
The  contract  or  power  of  attorney  pleaded 
by  the  defendant  in  bar  of  plaintiff's  right  to 
recover  in  this  suit  was  introduced  in  evidence, 
and  is  as  follows :  "State  of  Texas,  County 
of  Dallas.  Know  all  men  by  these  presents, 
that  I,  0.  I/.  Miller,  of  the  county  an*  state 
aforesaid,  for  and  in  consideration  of  legal 
services  rendered  and  to  be  rendered  by  Mar- 
tin &  Fagan,  a  firm  of  lawyers  composed  of 
W.  P.  Martin  and  J.  J.  Fagan,  have  bargain- 
ed, sold,  assigned  and  transferred  and  set 
over  to  the  said  Martin  tc  Fagan,  and  by 
these  presents  do  bargain,  sell,,  assign  and 
transfer  to  the  said  Martin  A  Fagan,  a  one- 
half  interest  In  my  cause  of  action  against 


the  Dallas  Consolidated  Electric  Street  Hall- 
way Company,  said  cause  of  action  having 
arisen  of  injuries  sustained  by  my  wife  on  the 
*Si  of  July,  1906,  as  the  direct  and  proximate 
result  of  the  negligence  of  said  company,  and 
I  further  give  my  said  attorneys  the  right 
to  compromise,  settle  or  bring  suit  for  said 
cause  of  action  as  they  may  deem  fit  aJod 
proper.  [Signed]  C.  I*  Miller."  The  execu- 
tion of  this  contract  was  acknowledged  by 
Miller  on  the  5th  day  of  July,  1906,  before 
a  notary  public  of  Dallas  county,  Tex.,  who 
duly  certified  the  fact  according  to  law. 

Upon  the  conclusion  of  the  evidence,  the 
court  instructed  the  Jury  to  return  a  verdict 
for  the  defendant,  which  was  done,  and  Judg- 
ment was  entered  accordingly.  From  this 
Judgment  the  appellant  prosecutes  tbla  ap- 
peal, and  assigns  as  error  the  action  of  the 
trial  court  in  withdrawing  the  case  from  the 
Jury  and  instructing  a  verdict  for  appellee. 
The  evidence  was  sufficient  to  show  that  ap- 
pellant's wife  was  seriously  injured  tlirough 
the  negligence  of  appellee's  servants,  sub- 
stantially as  alleged,  and  that  by  reason 
thereof  he  sustained  damages,  probably  in  a 
larger  amount  than  that  for  which  his  claim 
was  compromised  and  settled;  but  the  legal 
effect  of  the  written  contract  of  employment 
entered  into  between  the  appellant  and  his 
attorneys,  Martin  &  Fagan,  was  to  confer  up- 
on said  attorneys  a  power  coupled  with  an  in- 
terest' in  appellant's  claim  or  cause  of  action, 
and  appellant  cannot  avoid  the  contract  of 
settlement  entered  into  and  executed  by  them 
with  appellee  on  the  ground  that  such  settle- 
ment was  made  on  the  part  of  said  attorneys 
to  defraud  him,  in  the  absence  of -testimony 
tending  to  show  that  appellee  participated  In 
the  fraud  or  had  knowledge  of  the  same. 
The  question  then  is:  Was  the  evidence  ad- 
duced and  relied  on  by  appellant  in  support 
of  bis  plea  that  the  settlement  made  by  his 
said  attorneys  was  in  fraud  of  his  rights, 
and  that  such  fraud  was  participated  In  by 
appeUee  or  known  to  it,  so  lacking  in  proba- 
tive force  that  It  became  the  duty  of  the 
court,  as  was  done,  to  instruct  a  verdict  in 
appellee's  favor? 

We  have  very  carefully  considered  all  the 
testimony  bearing  on  the  question,  which  Is 
too  voluminous  to  quote  in  this  opinion,  and 
conclude  that  it  must  be  answered  in  the  af- 
firmative. That  the  evidence  was  sufficient 
to  warrant  a  finding  by  the  Jury  that  appel- 
lant's said  attorneys,  in  making  the  settle- 
ment in  question,  were  actuated  by  Improper 
motives,  or  intended  thereby  to  defraud  appel- 
lant, may  be  conceded;  but  the  record  will 
be  searched  In  vain,  we  think,  for  any  sub- 
stantial testimony  authorizing  the  conclusion 
that  appellee,  or  its  agents  who  acted  for  It, 
participated  in  the  fraud,  if  any,  of  said  at- 
torneys, or  had  any  knowledge  whatever  of 
the  same  at  the  time  such  settlement  was 
agreed  on  and  became  binding.  On  the  con- 
trary, it  appears  by  the  undisputed  testi- 
mony, we  think,  that  appellee  entered  into 
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a  definite  agreement  with  appellant's  attor- 
sej'B,  Martin  &  Fagan,  to  settle  the  claim 
ned  on,  which  could  have  been  enforced  by 
appellant,  upon  the  faith  of  the  written  con* 
tract  entered  into  between  him  and  said  at- 
torneys, whereby  he  assigned  to  them  a  one- 
halt  Interest  in  said  claim  and  empowered 
tliein  to  compromise  and  settle  the  same  or  to 
bring  suit  thereon  as  they  deemed  fit  and 
propw.  The  agent  of  appellee  who  made 
tbe  settlement  testified,  practically  without 
I  contradiction,  that  at  no  time  when  the  ne- 
I  gotiations  were  pending  for  the  settlement 
did  he  erer  see  appellant ;  that  In  making  the 
settlement  he  acted  upon  the  power  of  attor- 
ney executed  by  appellant;  that  after  the 
agreement  of  settlement  was  made  he  drew 
up  a  release  on  the  forms  of  appellee  and 
delivered  it  to  Mr.  Fagan  of  the  firm  of  Mar- 
tin k  Fagan;  and  that,  after  the  check  for 
$100  In  satisfaction  of  the  claim  had  been 
drawn,  he  was  Informed  by  Mr.  Fagan  that 
appellant  declined  to  deliver  the  release.  He 
further  testified  fhat  up  to  and  at  the  time 
he  drew  the  release,  July  16, 1906,  which  was 
some  time  after  the  settlement  had  been 
agreed  to,  he  did  not  know  there  was  any 
disagreement  whatever  between  appellant 
and  bis  attorneys  in  reference  to  the  settle- 
ment of  the  case ;  that  he  did  not  know,  until 
two  weeks  after  the  agreement  to  settle  the 
case  bad  been  made,  that  appellant  had  un- 
dertaken to  discharge  Martin  &  Fagan ;  that 
at  tbe  time  the  check  was  delivered  to  Mar- 
tin &  Fagan  in  settlement  of  tbe  claim  there 
had  been  no  notice  whatever  that  appellant 
had  undertaken  to  discharge  said  attorneys 
and  cancel  his  power  of  attorney  to  them. 

That  appellant,  upon  being  informed  of 
said  contract  of  settlement  objected  thereto 
and  refused  to  deliver  to  appellee  the  release 
Rqoested  and  the  fact  that  the  settlement 
was  not  finally  consummated  by  paying  over 
the  money  until  after  such  objection  of  appel- 
lant, does  not  materially  affect  the  question. 
The  contract  of  settlement  which  had,  pre- 
Tlous  thereto,  been  entered  Into  between  ap- 
pellee and  appellant's  said  attorneys,  was  one 
of  mutual  obligation,  could  have  been  en- 
forced by  appellant,  and  was  therefore  bind- 
ing upon  him.  The  case  is  dlsttngiilsbed 
from  the  case  of  Railway  Co.  v.  Miller,  21 
Tex.  Civ.  App.  609,  53  S.  W.  709,  Id.,  24  Tex. 
av.  App.  395,  60  S.  W.  259.  In  that  case  the 
evidence  showed  that  the  railway  company's 
agent,  at  the  time  he  made  the  settlement, 
knew  that  the  attorney  with  whom  the  same 
was  made  had  been  discharged,  and  knew, 
or  must  have  known,  that  said  attorney  was 
acting  In  bad  faith  with  his  former  client 
In  the  present  case  the  settlement  was  agreed 
to  and  became  binding  before  any  attempt 
was  made  to  discharge  the  attorney  with 
wtiom  it  was  made,  and  without  any  knowl- 
edge on  tbe  appellee's  part  that  appellant 
and  bis  attorneys  disagreed  about  the  same, 


or  that  appellant  was  unwilling  to  accept  the 
amount  agreed  on.  Nor  were  the  circumstan- 
ces shown  such  as  to  warrant  the  Jury  In  c<m- 
clnding  that  appellee  conspired  with  said  at- 
torneys to  defraud  appellant,  or  knew  of  any 
such  purpose  on  the  part  of  said  attorneys, 
if  there  was  any  such  purpose.  On  the  con- 
trary, we  hold  that  the  evidence  so  conclu- 
sively established  that  appellee  did  not  con- 
spire with  appellant's  attorneys  to  defraud 
him,  and  that  the  circumstances  shown  were 
so  lacking  In  probative  force  to  show  Icnowl- 
edge  on  appellee's  part  of  any  intention  on 
the  part  of  appellant's  attorneys  to  defraud 
him,  that  ordinary  minds  seeking  to  do  Jus- 
tice could  not  reach  different  conclusions 
from  it 

This  disposes  of  the  controlling  question 
arising  on  the  appeal,  and  other  assignments 
need  not  be  discussed.  We  have  examined 
them  with  due  care,  and  conclude  that  neith- 
er of  them  discloses  reversible  error. 

The  Judgment  Is  afilrmed. 


TRABUB  T.  COOK. 
(Court  of  Civil  Appeals  of  Texas.    Jan.  6, 1910.) 

1.  Appeai,  and  Ebbob  (S  647*)— Necessity 
FOB  Bill  of  Exceptions — Oveebulino  Mo- 
tion FOB  Continuance. 

An  error  in  overruling  a  motion  for  a  con- 
tinnance  will  not  be  considered  on  appeal  where 
rule  55  for  district  and  county  courts  (67  S.  W. 
xxiv),  providing  that  "upon  application  for  con- 
tinuance ♦  »  •  when  sought  to  be  complain- 
ed of  as  erroneous,  must  be  presented  by  a  bill 
of  exceptions,"  has  not  been  observed. 

[Ed.  Note.— For  ot^er  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2427-2432;  Dec  Dig.  § 
547.*] 

2.  Appeal  and  Ebhob  (8  216*)— Grounds  of 
Review- Request  fob  Instructions. 

In  an  action  on  a  promissory  note,  the  fail- 
ure of  a  trial  court  to  submit  to  the  jury  the 
question  whether  defendant  executed  the  note  as 
a  surety  only,  and  an  issue  as  to  the  payment 
of  usurious  interest,  does  not  furnish  a  reason 
for  reversing  the  judgment  where  no  requests 
for  instructions  supplying  the  omissions  were 
made  to  the  trial  court  and  refused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  216;*  Trial,  Cent  Dig.  { 
627.] 

8.  Bills  and  Notes  (§  122*)— Chabacteb  of 

LiABiLrrr— Sureties. 

Where  a  note  is  executed  by  two  persons' 
whereby  they  jointly  and  severally  promise  to 
pay  a  sum  specified,  and  one  signs  it  as  an  ac- 
commodation to  tbe  other,  he  is  liable  as  a 
maker,  and  not  a  surety,  so  far  as  the  payee 
of  the  note  is  concerned. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  259;  Dec  Dig.  f  122.*] 

4.  Banks  and  Bamkino  (J  270*)— TBANaAC- 
TI0N8  WITH  National  Banks. 

Where  two  persons  execute  a  note  to  a  na- 
tional bank  and  one  of  them  pays  usurious  in- 
terest thereon,  the  other  cannot  take  advantage 
of  such  payment  in  an  action  by  the  bank  to  col- 
lect the  note,  as  the  party  paying  the  interest 
or  bis  legal  representatives  alone  have  a  right  of 
action  to  recover  the  penalty  for  receiving  such 
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interest,  and  luch  payment  cannot  be  set  np  as 
an  offset  or  defense  in  an  action  brought  b;  the 
bank  on  the  note. 

[Ed.  Note.— For  other  rnsca,  see  Banks  and 
Banking,  Cent.  Dig.  iS  1031,  1032;  Dec.  Dig.  { 
270.*] 
6.  Appbai,  and  Erbob  (J  1040*)— Harmless 

Ebrob  —  OvEBBUijNa  Exceptions  to  An- 

8  WEB. 

In  an  action  on  a  promissory  note  by  a  na- 
tional bank,  overruling  an  exception  to  an  an- 
swer setting  up  the  payment  of  usurious  inter- 
est is  not  prejudicial,  where  the  court  fails  to 
submit,  as  a  matter  affecting  the  bank's  right 
to  recover,  the  payment  of  usurious  interest  as 
alleged  in  the  answer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4101 ;  Dec.  Dig.  g  1040.»] 

6.  Banks  and  Baneino  (§  270*)— Evidence 
— Pbesumptions. 

In  an  action  by  a  national  bank  to  collect  a 
note,  evidence  hel4  su£Scient  to  authorize  the 
presumption  of  payment  of  usurious  interest. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §5  1023-1033 ;  Dec.  Dig.  S 
270.»] 

7.  Bills  and  Notes  (J  637*)— Actions— In- 

BTKUCTIONS. 

In  an  action  by  a  national  bank  to  collect  a 
note,  where  it  was  shown  that  the  note  sued  on 
was  the  last  of  successive  renewals  of  a  note 
made  nearly  five  years  before,  and  that  the 
transaction  to  the  date  of  the  execution  of  the 
note  in  suit  was  usurious,  and  that  the  note 
sued  on  was  merely  a  substitute  for  others  cov- 
ering the  transaction,  the  court  was  justified  in 
refusing  to  peremptorily  instruct  the  jury  on  the 
admissions  of  defendant  which  eliminated  all 
questions  from  the  action  except  one  of  usury 
and  its  effect  on  the  note  to  find  for  plaintiff 
the  interest  as  stipulated  for  in  the  note. 

[Ed.  Note.— For  other  cases,  gee  Bills  and 
Notes,  Dec.  Dig.  t  537.  •] 

8.  Banks  and  Banking  (8  270*)— Usubt. 

An  accommodation  maker  of  a  note  given 
to  a  national  bank  can  set  up  the  defense  of 
nsuiy  to  defeat  the  recovery  of  interest. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  1031,  1032;  Dec.  Dig.  S 
270.»] 

Appeal  from  District  Court,  Panola  Conn- 
ty;  W.  C.  Buford,  Judge. 

Action  by  J.  W.  Cook  against  R.  E.  Trabue. 
Judgment  for  plaintitT,  and  defendant  ap- 
peals.   AfDrmed. 

Geo.  D.  Quest,  doing  business  under  tiie 
name  of  Quest  &  Co.,  and  appellant,  R.  E. 
Trabue,  executed  and  delivered  to  appellee, 
cashier  of  the  First  National  Bank  of  Car- 
thage, their  note  whereby  they  Jointly  and 
severally  promised  60  days  after  its  date 
to  pay  to  the  order  of  appellee,  cashier,  $950, 
interest  thereon  from  the  maturity  thereof 
at  the  rate  of  10  per  cent,  per  annum  and 
10  per  cent  on  the  amount  thereof  unpaid 
at  its  maturity  as  collection  fees.  The  note 
was  executed  by  Trabue  as  an  accommoda- 
tion to  Quest,  the  Indebtedness  evidenced  by 
it  being  the  latter's  alone.  Quest  died  Intes- 
tate, It  seems,  leaving  the  note  unpaid.  The 
suit  as  commenced  by  appellee  was  against 
Quest's  widow  and  heirs  and  appellant  It 
was  afterwards  dismissed  as  to  the  widow 


and  heirs,  and  prosecuted  against  appellant 
alone.  The  trial  was  before  a  jury.  Appel- 
lant, having  admitted  that  appellee  had  a 
good  cause  of  action  as  set  forth  in  his  peti- 
tion, except  so  far  as  It  might  be  defeated 
in  whole  or  In  part  by  the  facts  of  his  an- 
swer constituting  a  good  defense  which  might 
be  established  on  the  trial,  the  court  instruct- 
ed the  jury  to  find  In  favor  of  appellee  for 
the  principal  of  the  note  and  attorneys'  fees, 
and  submitted  to  them  as  the  only  issue  In 
the  case  a  question  as  to  appellee's  right  to 
recover  the  Interest  stipulated  for  In  the  note. 
On  this  issue  he  instructed  the  jury  to  find 
for  appellant  If  they  believed  appellee  had 
"charged,  collected,  received  or  contracted  In 
writing  or  verbally  to  receive  from  defend- 
ants Interest  on  the  principal  sued  for 
amounting  to  more  than  10  per  cent  per  an- 
nimi."  The  Jury  having  found  in  appellee's 
favor  as  Instructed  by  the  court  and  against 
him  on  the  issue  submitted  to  them,  a  Judg- 
ment was  accordingly  rendered  In  appellee's 
favor  for  the  use  of  the  bank  for  the  amount 
only  of  the  principal  of  the  note  and  10 
per  cent,  thereon  as  attorney's  fees. 

Brooke  &  Woolworth,  for  appellant.  W. 
R.  Anderson,  H.  N.  Nelson,  and  F.  H.  Pren- 
dergast,  for  appellee. 

WIIXSON,  C  J.  (after  stating  the  facts 
as  above).  When  the  cause  was  called  for 
trial,  appellant  presented  a  motion  to  con- 
tinue it  In  order  that  he  as  administrator  of 
the  estate  of  Quest  might  be  made  a  party 
to  the  suit  The  action  of  the  court  In  over- 
ruling the  motion  Is  made  the  basis  of  the 
first,  sixth,  and  seventh  assignments.  But 
the  matter  is  not  so  presented  here  as  to  au- 
thorize ns  to  review  It  The  rules  require 
that  rulings  of  the  trial  court  "upon  applica- 
tions for  continuance  •  •  •  when  sought 
to  be  complained  of  as  erroneous  must  be 
presented  by  a  bill  of  exceptions."  Rule  55 
for  district  and  county  courts  (67  S.  W.  xxiv); 
Scalfl  V.  Graves,  31  Tex.  Civ.  App.  667,  74 
S.  W.  796;  Railway  (3o.  v.  Klrby,  108  S.  W. 
499;  Railway  Co.  v.  Long,  32  Tex.  Civ.  App. 
40,  74  S.  W.  60.  The  ruling  complained  of 
is  not  so  presented  In  the  record. 

The  portion  of  the  court's  charge  purport- 
ing to  state  the  admission  made  by  appellant 
to  obtain  the  right  to  open  and  conclude  In 
presenting  his  evidence  and  In  arguing  the 
case,  complained  of  in  the  second  and  third 
assignments,  clearly  was  erroneous,  and  as 
clearly  was  harmless  to  appellant  The  only 
matter  set  up  In  the  answer  and  constituting 
a  defense  as  against  any  part  of  appellee's 
cause  of  action  was  that  the  contract  sued 
upon  was  usurious.  Whether  it  was  usurions 
or  not  was  submitted  to  the  jury,  and  thdr 
finding  was  in  appellant's  favor. 

Complaint  is  made  of  the  failure  of  the 
trial  court  to  submit  as  ap  issue  for  the  jury 
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a  qnettion  as  to  hla  having  executed  the  note 
as  a  BTirety  merely,  and  of  the  refusal  of  the 
court  also  to  submit  as  an  Issue  for  the  jury 
a  qaestlon  as  to  payments  of  usurious  Inter- 
est alleged  to  have  been  made  by  Quest  on 
notes  of  which  the  one  sued  upon  was  a 
renewal.  If  the  omission  of  the  court  In  the 
particulars  complained  of  should  be  said  to 
be  erroneous,  It  would  not  furnish  a  reason 
for  reversing  the  judgment.  It  is  well  settled 
that  error  cannot  be  predicated  upon  a  mere 
omission  in  the  court's  charge,  when,  as  was 
the  case  on  the  trial  below,  an  instruction 
supplying  sadi  omission  was  not  requested 
and  refused.  Steger  &  Sons  Piano  Mfg.  Ca 
T.  McMaster,  113  S.  W.  337;  Hallway  Co.  t. 
Votaw,  81  S.  W.  133;  Weatherford  Machine 
*  Foundry  Co.  v.  Tate,  10»  S.  W.  408;  Rail- 
way Co.  V.  Smith,  24  Tex.  Civ.  App.  127,  67 
S.  W.  1000;  Telegraph  Co.  v.  Seals,  45  S. 
W.  965;  Schwartzman  v.  Cabell,  49  8.  W. 
115;  Reynolds  t.  Weinman,  40  S.  W.  670. 
But  the  court  did  not  err  in  falling  to  sub- 
iDlt  as  issues  for  the  jury  the  matters  re- 
ferred to.  As  to  the  bank,  appellant  was 
liable  as  a  maker  of,  and  not  as  a  surety  on, 
the  note.  2  Dan.  on  Neg.  Instruments,  §{ 
1335,  1336.  As  to  the  other  question,  wheth- 
er Quest  bad  paid  usurious  Interest  on  the 
debt  evidenced  by  the  note  sued  on  or  not, 
was  not  a  matter  which  concerned  appellant 
Quest  or  his  legal  r^resentatlves,  and  they 
alone,  had  a  right  of  action  for  a  recovery  of 
the  penalty  denounced  against  the  bank  for 
receiving  such  interest;  but  neither  they  nor 
appellant  could  set  up  such  payment  as  an 
offset  or  defense  in  the  action  brought  by 
the  bank  on  the  note.  It  has  been  expressly 
and  repeatedly  so  held  with  reference  to  such 
payments  made  to  a  national  bank.  Bamet 
T.  Bank,  98  U.  S.  555,  25  L.  Ed.  212;  Stephens 
T.  Bank,  111  U.  S.  197,  4  Sup.  Ot  336,  28  Ii. 
Bi  390;  Hngglns  t.  Bank,  6  Tex.  Civ.  App. 
33. 24  S.  W.  926;  Bank  T.  Gentry,  66  L.  R.  A. 
674.  note. 

What  has  been  said  disposes  of  the  assign- 
ments presented  by  apiwllant.  Cross-assign- 
ments filed  by  appellee  are  yet  to  be  consid- 
ered. The  first  of  these  complains  of  the  ac- 
tion of  the  court  in  overruling  an  exception 
made  to  appellant's  answer,  in  so  far  as  it 
set  op  that  usurious  interest  had  been  paid 
by  Quest  on  contracts  covering  the  indebted- 
ness sued  upon.  The  ground  of  the  exception 
was  that,  the  suit  being  by  a  national  bank, 
the  rights  of  the  parties  were  to  be  measured 
by  the  federal  statute,  which  denied  to  a 
party  who  had  paid  usurious  Interest  a  right 
to  set  same  up  as  an  offset  or  defense  against 
a  recovery  by  the  bank  of  the  principal  sum. 
Bamet  v.  Bank  and  Stephens  v.  Bank,  supra. 
In  failing  to  submit  as  a  matter  affecting  ap- 
pdlee's  light  to  recover  the  payment  of  usurl' 
ons  interest  as  alleged  in  the  answer,  the 
court  gave  effect  to  the  exception.  There- 
fore it  is  apparent  that  api>ellee's  rights  were 
in  no  way  prejudiced  by  the  court's  failure 
to  snstain  his  exception. 


In  the  second  of  the  cross-assignments  com- 
plaint is  made  of  the  refusal  of  the  court  to 
peremptorily  instruct  the  jury  to  find  for 
appellee,  in  addition  to  the  principal  sum 
and  attorneys'  fees.  Interest  as  stipulated  for 
in  the  note.  Bat  we  think  the  court  did  not 
err  in  refusing  to  so  instruct  the  jury.  On 
the  contrary,  we  are  inclined  to  think  he 
might  have  told  them  that  the  note  in  suit 
was  usurious,  and  therefore  that  appellee 
was  not  entitled  to  recover  any  of  the  Inter- 
est he  sued  for.  If  the  evidence  did  not  au- 
thorize such  an  instruction,  It  made  as  an  is- 
sue for  the  jury  a  question  as  to  whether 
the  transaction  was  usurious  or  not  The 
note  sued  upon,  dated  September  26,  1907, 
was  the  last  of  successive  like  renewals  made 
at  intervals  of  60  days  of  a  similar  note 
made  by  Quest  and  appellant  November  1, 
1902.  It  may  be  conceded  that  the  evidence 
did  not  show  that  Interest  In  excess  of  that 
allowed  by  law  was  paid  on  the  Ind^tedness 
after  the  date  of  the  note  in  suit;  and  it 
may  be  conceded  that  there  was  no  direct 
evidence  showing  that  at  the  time  the  note 
sued  upon  was  made  there  was  ah  under- 
standing or  agreement  between  the  bank  and 
Quest  that  the  latter  should  pay  interest  on 
the  debt  in  excess  of  the  lawful  rate.  But  it 
was  established  by  uncontroverted  testimony 
that  from  the  date  of  the  original  note  in 
1902  to  the  date  of  the  note  In  suit  Quest 
paid  interest  on  the  debt  at  a  rate  in  excess 
of  that  the  bank  was  entitled  to  demand  and 
receive,  to  wit,  at  the  rate  of  12  per  cent  per 
annum ;  and  It  was  not  shown  that  the  taint 
of  usury  thus  attaching  to  the  transaction 
was  ever  expurgated.  Appellee,  the  cashier 
of  the  bank  during  all  that  time,  testified 
that  he  did  not  know  what  rate  of  interest 
he  had  charged  Quest,  that  he  might  have 
charged  12  per  cent,  and  he  added:  "I  will 
say  that  sometimes  I  never  charged  Iiim  over 
ten."  There  being  no  evidence  to  the  con- 
trary, that  Interest  in  excess  of  the  lawful 
rate  was  paid  by  Quest  because  he  had  agreed 
with  the  bank  to  pay  it  should  be  inferred  to 
be  true  from  the  fact  that  he  did  pay  it  A. 
&  E.  Ency.  Law  (2d  Ed.)  p.  482.  We  have 
therefore  a  transaction  evidenced  by  an  origi- 
nal and  renewal  notes  unquestionably  usuri- 
ous from  Its  inception  to  the  date  of  the  note 
in  suit  And  we  have  as  evidencing  the  same 
transaction  the  renewal  note  sued  upon. 
"The  mere  change  of  securities  for  the  same 
usurious  loan  to  the  same  party  who  received 
the  usury,  or  to  a  person  having  notice  of  the 
usury,"  said  the  Supreme  Court  of  the  United 
States  in  Walker  v.  Bank,  3  How.  71,  11  L. 
Ed.  498,  "does  not  purge  the  original  illegal 
consideration,  so  as  to  give  a  right  of  action 
on  the  new  security.  Every  subsequent  se- 
curity given  for  a  loan  originally  usurious, 
however  remote  or  often  renewed,  is  void." 
And  see  29  A.  &  E.  Ency.  Law  (2d  Ed.)  p. 
517 ;  Stanley  v.  Westrop,  16  Tex.  206 ;  Davis 
V.  Garr,  55  Am.  Dec.  397,  note.  "When  it  Is 
shown  that  the  obligation  in  suit  was  given 
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as  a  substitute  or  renewal  of  one  that  was 
usurious,  tbe  presumption  arises  tliat  tlie 
usurious  taint  entered  into  it  also,  and  tite 
burden  is  upon  the  creditor  to  show  the  ex- 
purgation of  the  usury."  29  A.  &  E.  Ency. 
Law  (2d  Ed.)  p.  832,  citing  Stanley  v.  Whit- 
ney, 47  Barb.  (N.  X.)  686.  And  see  Lee  ▼. 
Peckham,  17  Wis.  383 ;  Mitchell  t.  Napier,  22 
Tex.  120.  The  eTidence  being  uncontrovert- 
ed  that  the  transaction  to  the  date  of  the  ex- 
ecution of  the  note  in  suit  was  usurious,  and 
uncontroTorted  that  that  note  was  merely  a 
substitute  for  others  covering  the  transac- 
tion, we  think,  in  view  of  the  rules  indicated 
by'  quotations  made  from  authorities  cited 
above,  that  the  court  properly  refused  the  in- 
struction requested. 

It  did  not  appear  that  any  of  the  usurious 
interest  received  by  the  bank  on  the  debt 
was  paid  by  appellant.  It  was  all  paid  by 
Quest,  and  in  accordance  with  a  verbal  un- 
derstanding it  seems  between  himself  alone 
and  the  bank.  It  is  argued  that,  having  nei- 
ther paid  nor  contracted  to  pay  such  Interest, 
appellant  has  no  right  to  complain.  As  an 
accommodation  to  Quest  he  had  jointly  with 
the  latter  bound  himself  to  pay  the  debt  evi- 
denced by  the  contract  rendered  usurious  as 
to  Quest  by  the  verbal  agreement  entered  in- 
to between  said  Quest  and  the  bank.  On 
grounds  Indicated  by  what  has  been  said 
above  Quest  could  have  defeated  a  recovery 
by  the  bank  of  the  Interest  claimed.  To  de- 
ny to  appellant  a  right  to  defeat  such  a  re- 
covery against  himself  would  be  to  say  that 
as  such  a  maker  he  stood  In  a  worse  position 
than  that  occupied  by  Quest,  for  whose  bene- 
fit exclusively  the  loan  was  made.  We  do 
not  think  such  a  result  of  the  transactions 
between  the  parties  should  be  tolerated.  It 
is  held  generally  that  an  accommodation  mak- 
er can  set  up  the  defense  of  usury  to  defeat 
the  recovery  of  interest.  21  A.  &  E.  Ency. 
Law  (2d  Ed.)  p.  392,  and  authorities  there 
cited ;  1  Brandt  on  Suretyship  and  Ouaranty, 
i  258;  Roberts  v.  Coffin,  22  Tex.  Civ.  App. 
127,  53  S.  W.  599.  And  it  has  been  held  that 
the  forfeiture  of  interest  denounced  by  the 
federal  statute  attaches  to  an  instrument 
evidencing  an  usurious  transaction  inheres 
in  It,  and  therefore  that  a  defense  against  a 
recovery  of  such  interest  is  not  a  personal 
one.  "Being  without  right  to  demand  Inter- 
est," said  the  court,  "the  offending  bank  can- 
not recover  interest  from  any  one."  Dan- 
forth  V.  Bank,  48  Fed.  275,  1  a  a  A.  62,  17 
L.  B.  A.  622. 

The  judgment  Is  affirmed. 


FREEMAN  v.  COSTLEY. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  5, 1910.) 

1.  Cabbhes  (5  358*)— PASsENaEBS— Ejection 
— Nonpayment  of  Fabe. 

One  who  refuses  to  pay  his  fare  when  re- 
quested by  the  conductor  may  be  ejected,  though 


he  afterwards  offered  to  pay  his  fare  when  the 
train  was  stopped  to  eject  him,  as  the  con- 
ductor need  not  then  accept  it. 

lEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1434,  1435;   Dec.  Dig.  f  858.*] 

2.  Cabbiebs  (t  356*)— Passenoebs— Faxes. 

If  a  ticket  held  by  a  passenger  was  worth- 
less, he  was  not  entitled  to  ride  thereon,  and 
could  be  ejected,  though  he  believed  in  good 
faith  that  he  was  entitled  to  ride  on  the  tldcet 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  1409,  1410,  1423-1432;  Dec.  Dig. 
{  356.*] 

3.  Abbbst  (S  e2*)— Necessttt  or  Wabbakt— 

MlSDEHEANOB. 

A  violation  of  Pen.  Code,  art.  lOlOh,  mak- 
ing it  a  misdemeanor  to  board  a  train  without 
any  lawful  business,  with  intent  to  obtain  a 
free  ride,  would  not  justify  the  arrest  of  the 
offender  without  a  warrant,  so  that,  in  an  action 
against  a  railroad  company  for  unlawful  ex- 
pulsion and  wrongful  arrest,  an  instruction  that 
plaintiff's  expulsion  would  be  lawful  if  he  was 
attempting  to  violate  the  statute  when  ejected 
was  properiy  refused. 

[Ed.  Note.— For  other  cases,  see  Anest,  Cent 
Dig.  i  144;   Dec.  Dig.  |  62.  •] 

Appeal  from  District  Court,  Travis  Coun- 
ty;   Chas.  A.  Wilcox,  Judge. 

Action  by  S.  L.  CJostley  against  Thomas  J. 
Freeman,  Receiver.  .From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

S.  R.  Fisher,  S.  W.  Fisher,  and  King  & 
Morris,  for  appellant  James  H.  Robertson 
and  Robertson  &  Robertson,  for  appellee. 

RICE,  3.  This  was  a  suit  by  appellee 
against  appellant,  as  receiver  of  the  Interna- 
tional &  Great  Northern  Railroad  Company, 
for  the  recovery  of  damages  for  an  alleged 
imlawful  expulsion  from  the  cars  of  defend- 
ant while  a  passenger,  and  for  an  alleged  un- 
lawful arrest  claimed  to  have  been  procured 
by  the  conductor  of  said  train.  Besides  a 
general  demurrer,  general  denial,  and  special 
exceptions  appellant  answered  by  special  plea 
to  the  effect  that,  on  the  occasion  of  appel- 
lee's ejection  from  the  train,  he  was  endeav- 
oring to  ride  upon  a  ticket  that  had  expired, 
and  was  of  no  value,  and  that  he  refused  to 
produce  a  valid  ticket  or  pay  his  fare  when 
demanded  by  the  conductor,  and  tliat  appel- 
lee, with  the  knowledge  that  said  ticket  was 
Invalid,  refused  to  pay  bis  fare  with  intent  to 
defraud  the  defendant,  and  that  he  was 
therefore  proporly  and  lawfully  ejected. 
There  was  a  verdict  and  judgment  for  the 
appellee,  from  which  the  appellant  prosecutes 
this  appeaL 

On  the  morning  of  the  6th  of  AprU,  190S, 
appellee  purchased  a  round-trip  ticket  from 
Manchacca  to  San  Antonio,  which  ticket  was 
good  for  that  day  only.  He  rode  to  San  An- 
tonio thereon,  and  on  the  morning  of  the  6tli 
boarded  appellant's  train  to  return,  expecting 
to  pay  his  fare  from  Manchacca  to  Austin. 
Upon  being  informed  by  the  conductor  when 
taking  up  tickets  that  his  ticket  was  worth- 
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leas,  appellee  declined  to  pay  his  fare,  where- 
upon the  conductor  stopped  the  train,  and 
backed  the  same  into  the  station  at  San  An- 
tonio, ejecting  appellee  therefrom,  and  dl- 
Kcting  a  policeman  to  arrest  and  take  him 
in  charge,  which  was  accordingly  done.  It 
iikewiae  appears  from  the  evidence  that  the 
appellee,  after  the  train  had  been  stopped, 
and  while  baclilng  into  the  station,  offered  to 
paj  Ills  fare,  according  to  his  statement  to 
tlie  conductor,  who  refused  to  receive  it. 
These  f^cts  were  suhstantially  set  up  in  ap- 
pellee's petition,  to  which  appellant  address- 
ed a  demurrer,  which  was  overruled.  This 
ruling  of  the  court  Is  assigned  as  error.  We 
are  inclined  to  believe  that  the  exception  was 
well  taken  to  that  part  of  the  petition  which 
undertook  to  predicate  the  right  of  recovery 
open  the  action  of  the  conductor  in  ejecting 
appellee  from  the  train.  As  we  understand 
the  law,  a  xierson  who  has  refused  to  pay  his 
fare  cannot  recant  and  ofTer  to  pay  his  fare 
while  being  expelled  from  the  train,  and 
thoeby  become  entitled  to  ride  thereon.  It 
is  within  the  discretion  of  the  conductor  to 
accept  the  fare  when  so  tendered,  but  he  is 
not  compelled  to  do  so.  So  in  this  case  we 
think,  if  it  be  a  fact  that  appellee  refused  to 
pay  his  fare  or  tender  a  valid  ticket  when 
demanded  by  the  conductor,  and  on  account 
of  said  refusal  the  conductor  was  compelled 
to  stop  the  traia  with  the  view  and  for  the 
purpose  of  ejecting  him  therefrom,  then  no 
right  of  action  exists  on  the  part  of  appellee 
for  this  refusal  by  the  conductor  to  accept 
the  proffered  fare  under  the  circumstances 
mentioned.  6  Cyc.  554,  555;  Pennington  v. 
PhUadelphla,  Wilmington  &  Baltimore  R.  R. 
Co,  18  Am.  &  Eng.  Ry.  Cas.  310,  and  author- 
Ides  there  cited;  Davis  v.  Kansas  City  Ry. 
Co.,  53  Mo.  817,  14  Am.  Rep.  457;  People  v. 
JlUson,  3  Parker,  Cr.  R.  (N.  Y.)  234;  State 
T.  Campbell,  32  N.  J.  Law,  309 :  O'Brien  v.  B. 
&  W.  Corp.,  15  Gray  (Mass.)  20,  77  Am.  Dec. 
347;  HIbbard  v.  N.  T.  &  Erie  R,  R.  Co.,  15 
X.  T.  455;  I*,  N.  Q.  &  8.  R.  R.  Co.  v.  Harris,  9 
Lea  (Tenn.)  180,  42  Am.  Rep.  668;  Stone  y. 
Chicago  &  N.  W.  R.  Co.,  47  Iowa,  82,  29  Am. 
Rep.  458;  Thompson's  Carriers  of  Passen- 
gers, p.  22. 

We  also  think  that  the  court  erred  in  the 
third  paragraph  of  its  charge  to  the  Jury, 
wherein  it  submitted  the  issue  of  appellee's 
good  faith  in  undertaking  to  ride  upon  the 
ticket  in  question,  because  the  law  seems  to 
he  that,  if  the  ticket  was  worthless  and  did 
not  entitle  appellee  to  ride  thereon,  and  be 
>hoald  refuse,  after  being  notified,  to  pay  his 
fare,  the  conductor  would  have  the  lawful 
right  to  eject  him  from  the  train,  no  matter 
what  may  have  been  bis  actual  belief  as  to 
his  right  to  ride  thereon.  The  law  charges 
him  with  a  knowledge  of  what  his  ticket 
Ehows,  and  he  Is  bound  to  take  notice  there- 
of; so  that  he  could  predicate  no  right  of  re- 
covery on  tliis  branch  of  the  case,  as  the  con- 


ductor would  be  in  the  lawful  discharge  of 
his  duty  in  expelling  him  under  the  circum- 
stances indicated.  See  G.,  C.  &  S.  F.  Ry.  Co. 
v.  Henry,  84  Tex.  678,  19  S.  W.  870,  16  I*  R. 
A.  318;  Same  v.  Riney,  41  Tex.  Civ.  App. 
398,  92  S.  W.  54;  G.,  H.  &  S.  A.  Ry.  Co.  v. 
Turner,  23  S.  W.  83;  I.  &  G.  N.  R.  R.  Co.  v. 
Best,  93  Tex.  344,  55  S.  W.  315;  Ry.  Co.  v.  Mc- 
Donald, 2  Wlllson,  Civ.  Cas.  Ct  App.  {  163; 
Carpenter  v.  RaUway,  121  U.  S.  474,  7  Sup. 
Ct  1002, 30  I*  Ed.  1015;  De  Milley  v.  T.  &  N. 
O.  Ry.  Co.,  91  Tex.  215,  42  S.  W.  540;  T.  & 
X.  O.  Ry.  Co.  V.  De  Milley,  41  S.  W.  147;  Ry. 
Co.  V.  Powell,  13  Tex.  Civ.  App.  212,  35  S.  W. 
841;  111.  Cent  Ry.  Co.  v.  Marlett  75  Miss. 
956,  23  South.  683. 

Appellant  requested  a  special  charge,  bas- 
ed upon  article  lOlOh  of  the  Penal  Code,  to 
the  effect  that  if  appellee  was  undertaking 
to  violate  said  article,'  and  was  ejected  by 
the  conductor  on  account  thereof,  his  expul- 
sion would  be  lawful,  and  to  find  for  defend- 
ant We  think  this  charge  was  properly  re- 
fused, because,  while  said  article  makes  it 
a  misdemeanor  for  any  person  to  board  a 
train  without  intending  to  become  a  passen- 
ger thereon,  and  with  no  lawful  business, 
with  intent  to  obtain  a  free  ride  without 
consent  of  the  persons  in  charge  of  said  train, 
still  this  would  not  Justify  the  arrest  of  ap- 
pellee without  warrant,  as  appears  from  the 
evidence  was  done  in  this  case,  for  which 
reason  this  charge  was  properly  refused. 

We  do  not  believe  there  Is  any  merit  in  the 
remaining  assignments,  and  they  are  there- 
fore all  overruled;  but,  for  the  errors  indi- 
cated, the  Judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


MAGERSTADT  v.  MARTIN. 

{Court  of  Civil  Appeals  of  Texas.     Dec   15, 

1900.    Rehearing  Denied  Jan.  26, 1910.) 

1.  Pleading  (§  214*)— General  Dkmcbreb. 

In  determining  the  sufficiency  of  a  pleading 
against  a  general  demurrer,  the  allegations  must 
be  taken  as  true,  and  every  reasonable  intend- 
ment indulged  in  favor  of  its  sufficiency. 

[Ed.    Note.— For   other   cases,   see   Pleading, 
Cent.  Dig.  S§  525-534;   Dec  Dig.  §  214.*] 

2.  Vendor  and  Pubcbasbb  (g  265*)— Yen- 
dob's  Lien  —  Discharge  —  Liability  of 
Subsequent  Purchases. 

The  petition  alleged  that  plaintiffs  owned 
a  160-acre  tract  and  certain  lots,  and  executed 
a  note  secured  by  a  trust  deed  on  the  land  and 
lots,  and  thereafter  sold  the  160-acre  tract  to 
another,  who  agreed.  In  addition  to  the  other 
considerations,  to  pay  $600,  to  be  credited  on 
the  mortgage  note.  Such  grantee  thereafter 
conveyed  the  tract  to  M.,  who  took  with  knowl- 
edge of  his  grantor's  agreement  to  pay  the 
amount  on  the  note.  Thereafter  the  beneficiary 
assigned  the  note,  and  the  trust  deed  securing 
it,  to  M.,  who  afterwards  sold  the  160-acre 
tract,  and  executed  to  his  grantee,  without 
plaintiffs  knowledge  or  consent,  a  release  of  the 
trust  deed  on  the  tract.  Held,  that  M.  took  the 
tract  charged  with  both  the  mortgage  lien  and 
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plalntiiPg  subsequent  vendor's  Hen  for  the  $600 
purchase  money,  and  the  transfer  to  him  of  the 
note  and  trust  deed  did  not  release  the  tract 
from  the  subsequent  vendor's  lien,  so  that  be 
was  bound  to  credit  the  note  with  $600. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  700-712;   Dec.  Dig.  { 

Error  from  District  Court,  Bexar  County ; 
Arthur  W.  Seellgson,  Judge. 

Action  by  Charles  Magerstadt  against 
George  M.  Ifartln.  Judgment  dismissing  the 
I>etitIon,  and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

Geo.  Powell,  for  plaintiff  in  error.  Frank 
H.  Wash  and  W.  W.  Walling,  for  defendant 
in  error. 


NEILL,  J.  Charles  Magerstadt  and  his 
wife,  Wllhelmlna,  sued  George  M.  Martin, 
and  alleged  substantially  in  their  petition: 

That  on  March  24,  1903,  and  prior  there- 
to, they  were  the  owners  and  in  possession 
of  a  certain  160-acre  tract  of  land,  specifical- 
ly described  in  their  petition,  situated  in 
Atascosa  county,  of  the  value  of  $1,600,  and 
that  at  the  same  time  they  owned  and  pos- 
sessed lot  No.  5  and  the  two  varas  of  lot  6 
In  block  No.  70,  city  block  No.  707,  in  the  city 
of  San  Antonio,  of  the  value  of  $3,000.  That 
on  the  last-named  date,  the  plaintiffs  execut- 
ed their  certain  negotiable  promissory  note, 
payable  three  years  after  date,  to  E.  Haar- 
mann,  with  Interest  from  date  at  tbe  rate 
of  8  per  cent,  per  annum,  payable  annually. 
That  the  note  stipulated  that,  if  default  was 
made  in  payment  of  the  interest  when  due, 
the  principal  should  become  due  at  the  oi>- 
tion  of  the  holder.  That  it  appeared  from 
the  face  of  the  note  that  it  was  secured  by 
a  deed  of  trust  on  the  tract  of  land  and  lot 
described  in  their  petition.  That  the  deed  of 
trust  referred  to  in  the  note  was  executed  by 
plaintiffs  contemporaneously  with  the  execu- 
tion of  the  note  to  J.  E.  Webb  as  trustee  for 
the  benefit  of  E.  Haarmann,  and  contained 
the  following  stipulations  and  powers: 

"Now,  should  said  note  be  paid  according 
to  its  terms  and  the  other  conditions  of  this 
instrument  be  fulfilled,  then  these  presents 
are  to  become  void  and  to  he  released  at  the 
cost  of  the  grantors,  their  heirs,  executors 
and  administrators;  but  if  the  said  note  be 
not  paid  at  maturity  (and  the  same  is  at 
the  option  of  tbe  holder  to  mature  upon  de- 
fault in  the  payment  of  any  installment  of 
interest,  or  upon  failure  of  mortgagor  to  pay 
taxes  when  due,  or  to  keep  the  premises  prop- 
erly Insured,  as  required  by  law),  then,  or 
at  any  time  thereafter,  the  said  trustee  shall 
upon  demand,  verbally  or  otherwise,  made 
by  the  payee  of  said  note  orany  Installment 
thereof,  proceed  to  sell  said  property  at  pub- 
lic sale,  to  the  highest  bidder,  for  cash  be- 
fore the  courthouse  doors  of  Bexar  and  Atas- 
eoss  counties,  Texas,  tbe  properties  as  re- 


spectively situated,  previous  notice  of  the 
time,  place  and  terms  of  sale  of  the  property 
to  be  sold  having  first  been  given  at  the  time 
of  sale,  as  is  required  by  law  In  cases  of 
judicial  sale,  and  after  which. sale  shall  ex- 
ecute to  purchaser  a  general  warranty  deed 
to  such  property  in  the  name  of  said  gran- 
tors and  apply  the  proceeds  of  sale  to  pay 
the  expenses  of  sale,  including  said  adver- 
tisement and  ten  per  cent  for  the  trustee, 
and  then  to  pay  said  debt  in  full,  paying 
over  whatever  balance  remains  to  the  said 
Wllhelmlna  Magerstadt  for  the  use  of  her- 
self, her  heirs,  executors  and  administra- 
tors." 

That  on  July  5,  1005,  plaintiffs,  for  and  in 
consideration  of  love  and  affection  and  other 
considerations  hereinafter  stated,  sold  and 
conveyed  to  W,  B.  Martin  and  his  wife,  Ma- 
tilda F.,  all  their  right,  tlOe,  and  Interest, 
including  their  equity  of  redemption,  in  and 
to  the  160-acre  tract  of  land  in  Atascosa 
county.  That  thereafter,  on  February  23, 
1007,  W.  B.  Martin  and  his  wife,  in  consid- 
eration of  $800,  recited  in  their  deed  of  that 
date,  sold  and  conveyed  to  George  M.  Martin 
said  160-acre  tract,  and  that  said  grantee 
caused  the  deed  thereto  to  be  recorded  in 
the  record  of  deeds  of  Atascosa  county.  That 
on  May  24,  1907,  E.  Haarmann,  in  considera- 
tion of  $1,311.60,  paid  her  by  George  M.  Mar- 
tin, sold  and  transferred  to  him  said  note 
for  $1,200,  and  assigned  to  him  the  deed  of 
trust  made  to  secure  the  same,  which  trans- 
fer and  assignment  were  duly  recorded  In 
Atascosa  and  Bexar  counties. 

That  on  May  25,  1907,  in  consideration  of 
$800,  George  M.  Martin  sold  and  conveyed 
to  A.  D.  Leak  all  his  right,  title,  and  interest 
in  said  160-acre  tract,  and  on  said  date  ex- 
ecuted to  Leak  a  release  of  the  deed  of  trust 
on  the  said  tract  made  to  secure  said  note, 
and  that  Martin's  act  of  executing  the  re- 
lease left  the  lot  and  premises  In  San  An- 
tonio the  only  security  for  said  note.  That 
said  release  was  executed  and  recorded  with- 
out the  knowledge  or  consent  of  plaintiff,  and 
Is  a  cloud  on  his  title  to  ills  above-described 
property  in  San  Antonio,  In  that  it  Is  alone 
charged  as  security  for  said  $1,200  note,  and 
that  plaintiff  is  in  equity  entitled,  as  against 
George  M.  Martin,  to  such  pro  rata  credit 
on  said  note  as  the  160-acre  tract  stands  in 
proportionate  value  to  plaintiff's  land  In  Bex- 
ar county. 

That  plaintiff  sold  and  conveyed  said  160 
acres  subject  to  the  lien  therein  created  by 
said  deed  of  trust,  receiving  no  cash  or  val- 
uable consideration  therefor  from  his  ven- 
dees, he  having  deeded  it  to  them  charged 
with  the  lien  created  hy  said  deed  of  trust, 
and  became  liable  to  pay  on  the  $1,200  note 
such  sum  of  money  as  would  represent  the 
value  of  the  land,  or  the  pro  rata  value 
thereof  as  said  160  acres  stood  to  the  value 
of  plaintifTs  said  property  in  Bexar  county. 
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and  that  George  If.  Martin  took  title  to  the 
same  dtarged  with  said  mortgage  lien,  and 
became  liable  to  pay  the  value  of  the  land 
u  a  credit  on  the  11,200  note,  knowing  at  the 
time  plaintiff  in  the  sale  to  W.  B.  Martin 
and  wife  had  received  no  valuable  considera- 
tion therefor,  which  land  is  of  the  value  of 
$1,600,  and  yields  an  annual  Income  of  $200. 
Tbat  George  M.  Martin  is  the  owner  and 
bolder  of  said  note,  and  that,  though  he  has 
released  the  lien  upon  the  160  acres,  he  has 
failed  to  credit  said  note  with  any  amount 
wbatever  on  account  of  said  tract,  and  that 
the  sale  of  the  land  and  release  of  said  lien 
bas  placed  the  same  beyond  plalntiflTs  con- 
trot,  or  of  the  trustee  in  the  deed  of  trust 

Tbat  plalntllTs  land  in  San  Antonio  has 
been  sold,  and  that  $1,500  of  the  proceeds  of 
tbe  sale  has  l>een  deiMslted  in  the  registry 
of  the  court  subject  to  the  final  decision  in 
this  case,  and  that  plaintiff  is  ready  and  will- 
ing to  pay  into  court  the  balance  of  the  $1,- 
200  note  after  the  proper  credit  is  allowed 
upon  the  same  by  George  M.  Martin  because 
of  bis  sale  and  release  of  the  160-acre  tract 
of  land,  and  that  he  tenders  into  court  $650, 
tbe  balance  due  on  the  note,  principal  and 
Interest,  after  a  credit  of  $600  thereon,  which 
is  the  reasonable  pro  rata  or  proportionate 
enm  due  from  George  M.  Martin  upon  said 
160  acres  of  land,  to  I>e  credited  to  plaintiff 
u  afore  stated.  That  at  the  time  of  the  sale 
by  plaintiff  of  the  160-acre  tract  to  W.  B. 
and  Matilda  F.  Martin,  for  the  express  con- 
sideration of  love  and  affection,  it  was  stip- 
nlated  and  agreed  between  plaintiffs  and 
them  that  they  should  pay  as  much  as  $600 
OB  an  independent  consideration  on  the  lien 
to  be  credited  on  said  note  then  held  by  B. 
Haannann  for  $1,200  against  said  land,  and 
George  F.  Martin  had  full  knowledge  of  said 
agreement  with  plaintiffs  and  their  said  ven- 
dees, and  became  bound  thereby,  and  took 
and  accepted  title  to  said  land  with  full 
imowledge  of  said  stipniation  and  agreement 

The  petition  concludes  with  a  prayer  that 
so  much  of  the  sum  claimed  to  be  due  on  the 
note  as  the  value  of  the  160  acres  released 
bore  at  the  time  of  the  execution  of  tbe  mort- 
gage to  the  value  of  both  parcels  of  land  in- 
cluded in  said  deed  of  trust  not  to  exceed 
$600,  be  abated,  and  that  plaintiffs  have  a 
decree  against  defendant  for  the  value  of 
said  160  acres  of  land  on  May  25,  1907,  the 
date  of  its  sale  and  release  from  the  lien  by 
Urn,  and  that  same  be  decreed  as  a  credit 
on  the  note,  not  to  exceed  $600,  and  the  note 
be  decreed  satisfied. 

The  defendant  interposed  a  general  demur- 
rer and  a  number  of  special  exceptions  to 
the  petition,  among  which  Is  that  the  peti- 
tion falls  to  state  how  there  could  be  an  in- 
dependent consideration  for  a  lien,  and  fails 
to  allege  when  and  in  what  manner  W.  B. 
and  Matilda  F.  Martin  promised  to  pay  said 
1000,  or  falls  to  show  any  such  payment  was 
to  be  made,  and  fails  to  allege  any  facts 
charging  defendant  with  said  promise.    The 


defendant  also  answered  by  a  general  denial, 
and  by  plea  in  reconvention  sued  plaintiffs 
on  the  note  described  in  their  petition,  and 
asked  Judgment  for  the  amount  due  thereon. 

The  plaintiffs,  by  a  supplemental  petition, 
after  interposing  a  general  demurrer  and  de- 
nial to  defendant's  plea  in  reconvention,  an- 
swered the  same  as  follows:  "Specially  an- 
swering  herein,  plaintiffs  say  tliat  defendant 
George  M.  Martin,  is  not  entitled  to  recover 
any  sum  herein  greater  than  $650,  as  fol- 
lows: $600  balance  principal  due  on  the 
note  set  up  in  defendant's  answer,  and  inter- 
est thereon  to  March  24, 1908,  for  this:  That 
heretofore,  on  March  24,  1908,  plaintiffs  ten- 
dered to  George  M.  Martin,  in  terms  of  law, 
$650,  as  follows :  $600.00,  balance  due  on  the 
promissory  note  set  up  in  defendant's  an- 
swer, and  $50  interest  due  on  the  same  to 
March  24,  1908,  and  that  said  tender  of  mon- 
ey was  made  to  the  defendant  from  moneys 
deposited  in  the  registry  of  this  court,  to 
wit,  from  the  $1,500  now  deposited  in  this 
court  That  said  t«ider  was  made  in  terms 
of  law,  and  in  legal  tender  money  of  the 
United  States  of  America,  and  this  tender 
was  made  as  aforesaid,  prior  to  and  on  tbe 
due  date  of  said  note,  to  wit  March  24, 1908, 
wherefore  on  said  date  said  note  became^ 
and  was  in  all  respects  paid  off  and  dis- 
charged, and  no  attorney's  fees  accrued  there- 
on or  became  due  or  payable,  there  being  no 
sum  due  upon  said  note  which  had  not  been 
duly  tendered  to  the  defendant  for  his  ac- 
ceptance, and  tbat  there  was  no  sum  as  at- 
torney's fees  due  on  the  said  note  prior  to  or 
on  the  24th  day  of  March,  190S,  wherefore 
the  defendant  is  not  entitled,  in  law  nor  in 
equity,  to  receive  and  collect  from  plaintiffs 
any  sum  as  attorney's  fees,  or  any  greater 
sum  as  principal  and  interest  of  said  note 
than  $650,  heretofore  tendered  to  the  defend- 
ant as  aforesaid,  and  this  they  stand  ready 
to  verify,  wherefore  they  pray  that  the  de- 
fendant take  nothing  by  reason  of  his  pre- 
tended cause  of  action,  and  they  again  ten- 
der in  court  $650,  the  balance  of  principal 
and  interest  on  the  said  note  due  March  24, 
1908,  and  pray,  as  in  their  original  petition, 
that  they  be  discharged,  and  that  the  fund 
in  this  court  save  and  except  $650,  be  di- 
rected by  this  court  to  be  paid  over  to  the 
plaintiffs,  and  they  pray  for  general  and  spe- 
cial relief  in  the  premises." 

The  general  demurrer  and  the  special  ex- 
ception, above  recited,  to  plaintiffs'  petition 
were  submitted  to  and  sustained  by  the 
court  &ud  upon  plaintiffs  declining  further 
to  amend  their  petition  was  dismissed  with- 
out prejudice.  And  no  Jury  having  l)een  de- 
manded, all  matters  in  controversy,  as  well 
of  fact  as  of  law,  were  submitted  to  the 
court  which,  having  heard  the  evidence  upon 
the  defendant's  plea  in  reconvention,  ren- 
dered Judgment  for  him  in  the  sum  of  $1,- 
451.05,  with  interest  from  the  date  thereof 
at  the  rate  of  10  per  cent  per  annum,  and 
costs  of  suit    It  was  further  ordered  that 
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the  clerk  of  tlie  court,  upon  demand  of  de- 
fendant, pay  to  him  out  of  the  ?1,500  de- 
posited br  agreement  of  the  parties  the 
amount  of  the  Judgment  recovered,  and,  aft- 
er paying  the  costs  of  suit  out  of  the  same. 
If  any  remained,  to  pay  it  to  the  plalntiflfs. 
This  writ  of  error  was  sued  out  by  the  plaln- 
tUT  Charles  Magerstadt 

The  first  assignment  of  error  complains 
of  the  court  sustaining  the  special  exception 
to  plaintiffs'  petition.  While  there  Is  much 
in  the  petition  that  does  not  go  towards  show- 
ing they  are  entitled  to  the  relief  prayed  for, 
and  therefore  subject  to  special  exception, 
still  the  question  remains:  Was  the  petition 
good  as  against  the  general  demurrer?  In 
testing  the  strength  of  a  pleading  against 
such  an  objection  all  its  allegations  must  be 
taken  as  true,  and  every  reasonable  Intend- 
ment In  its  favor  must  be  Indulged.  In 
view  of  this  principle  we  will  test  the  suffi- 
ciency of  plaintiffs'  petition. 

It  will  be  noticed  It  alleges  that  when 
plalntltrs  sold  the  160-acre  tract  to  W.  B. 
Martin  and  wife,  such  vendees.  In  addition 
to  the  meritorious  consideration  recited  In 
their  deed,  agreed  to  pay  as  much  as  $600, 
to  be  credited  on  the  note  then  held  by  E. 
Haarmann,  secured  by  the  mortgage  on  the 
two  pieces  of  property.  The  effect  of  this 
agreement  was  an  obligation  on  the  part  of 
Martin  and  wife  to  pay  plaintiffs  that  much 
money  on  their  debt.  When  this  obligation 
was  created,  how  did  the  matter  stand  be- 
tween all  the  parties?  It  is  obvious  that 
the  original  mortgagee,  B.  Haarmann,  still 
had  her  lien  on  both  pieces  of  land,  unaf- 
fected by  such  transaction  between  her  mort- 
gagors and  the  Martins.  It  is  equally  clear 
that  plaintiffs,  as  against  W.  B.  Martin  and 
wife,  had  a  vendor's  lien  on  the  160-acre 
tract,  subject  to  E.  Haarmann's  superior 
mortgage  lien,  for  the  unpaid  purchase  mon- 
ey of  $000,  which  they  had  agreed  to  pay 
and  have  credited  on  said  note.  This  being 
the  attitude  of  these  parties  in  relation  to 
the  lands  covered  by  the  mortgage  when  the 
defendant,  George  F.  Martin,  on  February 
23,  1907,  purchased  the  160  acres  from  W.  B. 
Martin  and  wife  with  knowledge  on  his  part 
of  the  agreement  between  W.  B.  Martin  and 
wife  regarding  the  payment  of  the  $600  as 
a  part  of  the  purchase  money  of  the  land, 
and  that  that  sum  had  not  been  paid,  he 
stood  in  the  same  attitude  towards  Mrs. 
Haarmann  and  plaintiffs  that  his  vendors 
did  from  the  date  of  the  conveyance  of  the 
land  to  them  until  they  conveyed  it  to  him. 
That  Is  to  say,  the  ICO-acre  tract  was  charg- 
ed with  the  prior  mortgage  lien  of  Mrs. 
Haarmann  and  the  subsequent  vendor's  lien 
of  plaintiffs  for  the  $600  purchase  money, 
which  W.  B.  Martin  and  wife  had  promised 
to  pay  plaintiffs  to  be  credited  on  the  note. 
But,  as  Is  seen  from  the  allegations  in  plain- 
tiffs' petition,  on  May  24,  1907,  after  George 


F.  Martin  purchased  the  land,  Mrs.  Haar- 
mann assigned  both  the  note  and  deed  of 
trust  made  to  secure  the  same  to  him  for 
value.  Did  this  release  the  160-acre  tract 
from  the  subsequent  vendor's  lien  thereon 
In  favor  of  plaintiffs  for  the  $600  which  W. 
B.  Martin  and  wife  agreed  to  pay  as  a  credit 
on  the  note,  of  which  the  defendant  had  no- 
tice when  he  purchased?  We  think  not 
For  when  the  note  and  mortgage  were  as- 
signed to  him  equity  and  good  conscience  re- 
quired that  he  credit  the  note  in  plaintiffs' 
favor  with  the  $600,  which  was  a  lien  on  the 
land  of  which  be  bad  notice  when  he  pur- 
chased the  same.  This  is  what  plaintiffs 
prayed  the  court  to  require  him  to  do. 
Therefore  we  conclude  that  it  was  error  to 
sustain  the  general  demurrer  to  their  plea. 
For  which  error  the  Judgment  of  the  dis- 
trict court  Is  reversed,  and  the  cause  re- 
manded. 


GOODWIN  V.  WALKER. 

(Court  of  Civil  Appeals  of  Texas.     Jan.  13, 

1810.) 

1.  AfPXAI.    and     ERBOK    (f    1091*)— INTEHIIB- 
D  lATB      GointTS  —  PBKSUUPTIOR  —  JUBISDIO- 

TION. 

It  cannot  be  assumed  on  appeal  from  the 
district  court  in  probate  matters  that  the  proper 
procedure  on  appeal  from  probate  court  wai 
had  so  as  to  give  the  district  court  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §S  4304r-4306,-  Dec.  Dig.  { 
1091.*] 

2.  Affeai,  and  Erbob  ({  512*)  —  Record  — 

SHOWINQ  JtTBlSDICTION. 

Appeal  from  the  district  court  in  probate 
matters  will  be  dismissed  for  want  of  jurisdic- 
tion ;  the  record  not  affirmatively  showing  the 
district  court  obtained  jurisdiction  by  proper 
appeal  from  the  probate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  2326 ;   Dec  Dig.  f  512.*] 

Appeal  from  District  Court,  Gregg  County; 
W.  C.  Buford,  Judge. 

Proceeding  between  J.  N.  Goodwin,  admin- 
istrator, and  Angus  Walker,  guardian.  From 
an  adverse  decision,  Goodwin  appeals.  Dis- 
missed. 

F.  B.  Martin,  for  appellant  Lacy  &  Bram- 
lette,  for  appellee. 

LEVY,  J.  This  appeal  Is  by  an  admtaiis- 
trator  against  a  decision  In  administration 
procfeedlngs  in  reject  to  property  of  the  es- 
tate, made  by  the  district  court  miere  does 
not  appear  in  the  record  either  a  decree  of 
the  probate  court,  or  a  transcript  from  the 
probate  court  in  relation  to  the  proceedings 
appealed  from,  or  any  notice  of  appeal  by 
the  administrator  from  any  probate  order, 
to  enable  us  to  see  how  or  when  proceedings 
got  into  the  district  court,  or  whether  there 
was  ever  such  a  proceeding  in  the  probate 
court,  or  how  or  whether  the  district  court 
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icqnlred  Jnrifldlctlon,  If  at  all.  This  conrt  Is 
not  warranted  In  assnmlng  that  the  proper 
procedare  on  appeal  by  an  administrator  has 
been  comidled  with  so  as  to  confer  npon  and 
glre  to  the  district  conrt  the  necessary  Juris- 
diction to  determine  the  proceedings.  Be- 
cause It  is  not  made  to  affirmatively  appear 
in  the  record  before  ns  that  the  Jurisdiction 
of  the  district  court  over  the  cause  or  pro- 
ceeding ever  attached,  or  that  an  appeal 
from  the  probate  court  was  ever  made  and 
perfected  to  the  district  court,  we  are  of 
the  (pinion  that  this  court  is  without  Juris- 
diction to  entertain  the  appeal,  and  that  it 
Ibonld  be  dismissed.  Unless  it  is  made  to 
appear  that  the  Jurisdiction  of  the  district 
coort  bad  attached,  an  appeal  from  the  deci- 
sion of  the  district  court  in  such  proceedings 
cmf^TB  no  Jurisdiction  npon  the  appellate 
court  Heam  v.  Cutberth,  10  Tex.  217;  Tlm- 
mbis  T.  Bonnor,  68  Tex.  554. 
The  appeal  was  ordered  dismissed. 


BROOCKS  et  aL  t.  PAYNE  et  aL 

(Conrt  of  CivU  Appeals  of  Texas.    Dec.  24,  1009. 

On  Motion  for  Rehearing,  Jan.  13,  1910.) 

1.  EXECUTOBB  AND  ADMINISTBAIOBS  (§  135*)— 
COKVKTAlfCE  UNDEB  OBDEB  OT  COUBT— CON- 
TRACT OF  Decedent— VALiDPrr. 

A  deed  br  an  administratrix,  executed  nn- 
der  Older  of  the  probate  court,  is  invalid  where 
made  in  execution  of  a  contract  between  the 
decedent,  who  was  a  colonist,  to  transfer  half 
of  his  land  nnder  a  headright  certificate  if  the 
grantee  would  famish  the  money  to  enter  the 
land  and  survey  it,  as  such  contract  was  in 
contravention  of  an  express  statute  forbidding  a 
rolonist  to  alienate  his  land  before  the  final 
title  waa  extended,  and  the  county  conrt  at  the 
time  that  the  order  was  issued  had  no  anthority 
to  decree  specific  performance  of  a  contract  for 
tbe  conveyance  of  land. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  U  553,  554; 
Dea  Dig.  {  135.  •] 

2.  TiEspAss  TO  Try  Titlb  d  41*)— Wkight 
or  Evidence. 

In  trespass  to  try  title  by  those  claiming 
nader  the  holder  of  a  headri?ht  certificate,  evi- 
dence held  not  to  reqnire  a  findinj;  by  the  trial 
conrt  that  the  holder  of  the  headright,  after  he 
leceired  his  title,  either  expressly  ratified  an 
original  contract  with  a  surveyor  oy  which  the 
mrreyor  was  to  pay  the  expenses  of  entering 
the  tend,  and  survey  it  in  consideration  of  the 
transfer  of  one-half  of  the  land  to  him,  or  in 
consideration  of  the  services  rendered  by  the 
rarreyor  nnder  the  contract,  the  benefit  of  which 
accmed  to  and  was  accepted  by  him,  verbally 
or  by  deed  which  has  been  lost,  conveyed  to  the 
•nrTejor  half  of  the  league  of  land. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  OStle,  Cent  Dig.  !!  62,  63 ;    Dec  Dig.  { 

H,  J 

3.  E3(KUT0BS  AND  Administbatobs  (8  376*)— 

Sale  by  Adiunibtbatbix  —  Estoppel  of 

Hnas. 
Tbe  erroneons  belief  by  the  heirs  of  the 
holder  of  a  headright  certificate  that  a  transfer 
of  the  certificate  By  the  administratrix  of  the 
holder  onder  order  of  the  probate  court  was  val- 
id, and  subsequent  acquiescence  for  a  time,  was 
not  sufficient  to  create  an  estoppel  against  such 


heirs  from  asserting  title  to  the  land,  where  the 
transferees  did  not  take  possession  of  the  land, 
and  did  nothing  to  their  injury  in  reliance  on 
such  acquiescence. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  a  1540;  Dec.  Dig. 
S  37a»] 

4.  Bkeodtobs  and  Adminibtbatobb  (S  380*)— 
Saue  by  Administbatbiz— Rbtubn  of  Con- 
bidebation. 

The  heirs,  under  such  circumstances,  were 
not  required  to  return  the  consideration  paid 
for  the  transfer,  as  a  condition  precedent  to 
asserting  the  invalidity  of  such  transfer. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  1550^ ;  Dec. 
Dig.  i  380.*] 

6.  Tbesfabs  to  Tbt  TrrtB  (|  41*)— Weight  or 

Evidence. 

Evidence,  in  such  action,  held  insufficient 
to  compel  a  finding  by  the  trial  court  that  a 
valid  order  of  sale  was  made  by  the  probate 
court,  and  that  the  deed  by  the  administratrix 
was  made  in  accordance  therewith. 

[Ed.  Note. — For  other  cases,  gee  Trespass  to 
Try  Title,  Cent  Dig.  »  62,  63;  Dec.  Dig.  § 
41.*] 

6.  Husband  and  Wife  (j  273*)— Community 

PBOPEBTY— POWEB    OF    SUBVIVING    WIFE    TO 

Convey. 

The  power  of  a  wife  to  act  as  survivor  of 
the  community  in  transferring  community  prop- 
erty independent  of  the  iprobate  court  ceases 
when  she  qualifies  as  administratrix  of  the  es- 
tate of  her  deceased  husband. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,   Cent  Dig.   Sf  1019-1021;    Dec.   Dig.   J 

7.  Husband  and  Wife  (8  273*)— Community 
Pbopebty— Poweb  of  SUBVIVING  Wife  to 
Convey  Land. 

A  wife,  as  survivor  of  the  community,  has 
no  power  to  transfer  community  property  by 
deed  for  the  purpose  of  carrying  out  an  unen- 
forceable contract  between  her  deceased  husband 
and  another. 

WEA.  Note.— For  other  cases,  see  Husband  and 
Ife,  Cent  Dig.  8§  1018,  1019;    Dec.  Dig.  S 
273.*] 

8.  Estopfei.  (I  28*)— By  Deed— Pebsons  Es- 
topped. 

Where  a  wife,  as  administratrix  of  the  es- 
tate of  her  husband,  conveys  property  by  deed 
in  fee  simple  and  warrants  the  title  not  only 
against  herself  as  administratrix  and  her  heirs, 
etc.,  but  against  the  claim  or  claims  of  all  per- 
sons whatsoever,  her  heirs  will  be  estopped  to 
claim  any  interest  in  her  half  of  tbe  land  con- 
veyed. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  S  68;    Dec.  Dig.  i  28.*] 

9.  Tbespass  to  Tby  Title  (|  88*)— Bubden 
OF   Pboof— Retubw   op  Considbbation. 

In  trespass  to  try  title  to  half  of  the  land 
entered  un(^r  a  headright  certificate  to  plain- 
tiffs' ancestor,  which  certificate  was  conveyed 
by  the  administratrix  of  the  ancestor  under  an 
invalid  order  of  court  if  defendants  are  en- 
titled to  recover  the  consideration  paid  for  the 
land,  the  burden  is  on  them  to  show  the  amount 
of  such  consideration. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  §  53 ;  Dec.  Dig.  {  38.*] 

Appeal  from  District  Court,  Sabine  Coun- 
ty;  W.  B.  Powell,  Judge. 

Action  by  B.  R.  Payne  and  others  against 
John  H.  Broocks  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 


VoroOMri 
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Jobn  H.  BroockB  and  Greer  &  Minor,  for 
appellants.  Oliver  J.  Todd  and  Yanoey  Lew- 
is, for  appellees. 

PLEASANTS,  G.  J.  This  is  an  action  of 
trespass  to  try  title  to  a  tract  of  1,578  acres 
of  land,  a  part  of  ttie  William  Roberts  liead- 
rigiit  league  in  Sabine  county.  The  appel- 
lees, who  recovered  in  the  court  below,  are 
descendants  of  William  Roberts,  the  orig- 
inal grantee,  and  claim  by  inheritance.  The 
appellants  claim  nnder  David  Brown,  and 
the  only  fact  issue  in  the  case  Is  whether 
Bald  Brown  acquired  the  title  of  William 
Roberts  and  bis  wife,  Sarah  Roberts.  The 
trial  in  the  court  below  without  a  jvry  re- 
sulted in  a  Judgment  in  favor  of  appellees  for 
a  portion  of  the  land  claimed  by  them;  such 
portion  being  a  part  of  the  undivided  one- 
half  of  the  land  owned  by  William  Roberts, 
and  the  community  interest  of  the  wife  of 
said  Roberts  in  the  land  being  adjudged  to 
appellants. 

As  before  stated,  the  land  In  controversy 
is  a  part  of  a  league  granted  (by  the  govern- 
ment of  Mexico)  to  William  Roberts.  The 
title  was  extended  on  Noveml>er  12,  1S35. 
William  Roberts  died  in  the  latter  part  of 
the  year  1836  or  early  In  1837.  His  widow, 
Sarah  Roberts,  procured  letters  of  adminis- 
tration upon  his  estate  from  the  probate 
court  of  San  Augustine  county  In  the  spring 
of  1837,  and  acting  under  an  order  of  said 
court,  which  will  be  hereinafter  set  out,  she 
conveyed  the  south  half  of  the  league,  in- 
cluding the  land  in  controversy,  to  David 
Brown  on  August  8,  1S37.  The  application 
of  Sarah  Roberts,  upon  which  the  order 
above  mentioned  was  granted,  is  as  follows: 

"The  Republic  of  Texas,  San  Augustine 
County. 

"To  the  Honorable  Wm.  McFarland,  Chief 
Justice  &  Judge  of  the  Probate  Court 
Holding  Session  In  and  for  the  County 
and  Republic  Aforesaid. 

"The  petition  of  Sarah  Roberts  adminis- 
trator upon  the  estate  of  William  Roberts  de- 
ceased represents  unto  your  Honor  that  the 
said  William  Roberta,  In  his  lifetime  agreed 
and  contracted  to  &  with  one  David  Brown, 
for  htm  the  said  David  Brown  to  clear  out 
of  the  land  office  tlie  land  to  which  he,  the 
said  William  Roberts  was  entitled  as  a  set- 
tler &  Citizen  and  he  the  said  David  Brown 
having  located  surveyed  and  paid  the  office 
fees  In  obtaining  a  title  from  Government 
for  his  the  said  William  Robei'ts  land — ^and 
be  the  said  Wlllllam  Roberts  having  died  lie- 
fore  making  a  title  to  the  said  David  Brown 
— your  petitioner,  administrator  as  afore- 
said, therefore  petitions  your  honor  for  leave 
to  make  &  execute  a  title  to  tbe  land  to 
which  tbe  said  David  Brown  is  entitled  to 
— to  him  the  said  David  Brown. 

"Your  petition  prays  for  such  other  and 


fartber  relief  as  In  duty  bound  will  ever 
pray  &c. 
"27tli  March,  A.  D.  1837. 

"El  W.  Oullen,  Atto.  Pro.  Pettr." 

Upon  this  petition  were  file  marks,  indorse- 
ments, and  orders  as  follows:' 

(Back  of  petition.) 

"Let  the  order  of  Sale  be  granted  as  pray- 
ed for  in  petition.     27th  liarch,  1837. 

"Wm.  McFarland,  C.  J.  C.  C." 

"Filed  March  27th,  1837. 

"S.  W.  Blount,  ak." 

(File  marks  in  two  places.) 

(Probate  Papers,  San  Augustine  County, 
Texas.) 

"It  is  ordered  by  the  court  that  an  order 
be  granted  to  Sarah  Roberts,  Admr.  on  the 
Estate  of  William  Roberts,  deceased,  to 
make  a  title  to  one-half  league  of  land  to 
David  Brown  as  prayed  for  In  tbe  petition." 
(Not  dated.) 

Following  this  petition  and  order,  there  is 
found  upon  the  probate  minutes  of  said 
county  court  the  following: 

"Probate  Court,  March  Term,  1837.  March 
29th,  1837.  It  Is  ordered  by  the  court  that  an 
order  be  granted  to  Sarah  Roberts,  Admr. 
on  the  estate  of  William  Roberts,  deceased, 
to  make  a  title  to  one-half  league  of  land  to 
David  Brown,  as  prayed  for  in  the  petition." 

On  August  8,  1837,  Sarah  Roberts,  as  ad- 
ministratrix of  the  estate  of  William  Rob- 
erts, conveyed  the  south  half  of  the  league 
to  David  Brown,  describing  the  land  convey- 
ed by  metes  and  ttounds.  This  deed,  which 
was  duly  recorded  on  the  18th  day  of  August 
1837,  omitting  the  description  of  the  land,  la 
as  follows: 

"Republic  of  Texas,  San  Augustine  County. 

"This  indenture  made  and  entered  into 
in  this  eight  day  of  August  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
thirty-seven,  1837,  Sarah  Roberts,  adminis- 
tratrix of  William  Roberts,  deceased,  of  the 
county  and  republic  aforesaid  by  virtue  of  an 
order  of  the  honorable  probate  court  of  said 
county  and  David  Brown,  of  the  other  part, 
also  of  the  county  and  republic  aforesaid, 
wltnesseth  that  for  and  in  consideration  of 
the  sum  of  two  thousand  dollars  of  good  and 
lawful  money  In  hand  paid  by  the  said  David 
Brown  to  the  said  Sarah  Rolierts,  adminis- 
tratrix as  aforesaid  at  &  l>efore  the  ensealing 
and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  the  said  Sa- 
rah Roberts,  doth  bargain,  sell,  alien  and  con- 
vey and  by  these  hath  bargained,  sold,  alien- 
ed and  conveyed  unto  the  said  David  Brown 
his  heirs  and  assigns  (here  follows  descrip- 
tion of  the  land),  and  for  the  said  David 
Brown  to  ba-ve  and  to  bold  said  half  league 
of  land  together  with  all  and  singular  the 
rights,  members  and  appurtenances  thereuo- 
to  belonging  or  in  anywise  appertaining,  un- 
to the  said  Brown,  his  heirs  and  assigns  tot- 
ever  Sn  fee  simple^  and  I  the  said  Sarah  Rob- 
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ert*,  •dmlnlstratrlz  of  tbe  eald  William  Rob- 
erts, dec'd,  do  foreTer  warrant  and  defend 
tbe  right,  title,  Interest  and  claim  of  the 
■aid  David  Brown,  bU  heirs  execntors,  ad- 
ministrators and  assigns  to  the  aforesaid 
half  league  of  land  or  bargained  premises, 
not  only  against  myself,  the  said  Sarah  Rob- 
erts, administratrix,  my  heirs,  executors,  ad- 
ministrators and  assigns,  but  against  tbe 
claim  or  claims  of  all  persons  whatsoever. 

"In  testimony  whereof,  I,  the  said  Sarah 
Roberts,  administratrix  as  aforesaid,  hath 
hereunto  set  my  seal  and  hand  on  the  day 
and  year  above  written,  delivered  In  the 
presence  of  (Interlined  In  the  fifth,  seven- 
teenth, twentieth,  twenty-first,  seventy-ninth 
lines  all  with  Sarah  Instead  of  Mary  Rob- 
erts), he, 

"[Signed!    Sarah  X  Roberts, 
mark 
"Administratrix  of  Wm.  Roberta,  Dece'd." 
Tbe  appellants  by  mesne  conveyances  hold 
whatever  title  was  acquired  by  David  Brown 
to  the  south  half  of  said  league. 

In  addition  to  tbe  foregoing  statement,  we 
adopt  the  following  findings  of  fact  filed  by 
Uie  trial  Judge: 

"Hie  court  finds:  That  from  all  of  tbe 
facts  and  drcnmstances  of  the  case  that  Da- 
vid Brown  was  an  E:ngll8b  deputy  surveyor 
nnder  the  Mexican  government,  and  In  said 
capacity  made  and  returned  the  original 
Engliah  field  notes  upon  which  the  title  to 
the  WUllam  Roberts  headright  survey,  the 
land  In  controversy.  Issued.  That  David 
Brown  and  William  Roberts,  prior  to  the  Is- 
anance  of  the  title  to  said  Roberts'  headright, 
entered  Into  some  sort  of  agreement,  either 
oral  or  written,  by  which  David  Brown  was 
to  locate  and  pay  the  office  fees  for  said  Rob- 
erts upon  his  headright  survey,  and  was  to 
receive  in  return  therefor  a  one-half  Inter- 
est in  said  league.  That  in  pursuance  of 
nid  contract  David  Brown,  an  English  or 
deputy  surveyor,  located,  surveyed  and  re- 
turned the  English  field  notes  to  said  league 
apon  which  title  was  extended  by  the  Mexi- 
can Government  on  November  12,  1833,  and 
tbat  David  Brovm  paid  all  expenses  and  of- 
ficial fees  in  locating  and  titling  said  land. 
That  nid  William  Roberts  established  his 
home  on  said  headright,  and  on  the  north 
one-baU  thereof,  where  he  lived  until  tbe 
time  of  his  death,  which  occurred  in  the  lat- 
ter part  of  1836,  or  tbe  first  of  1837. 

"That  Sarah  Roberts,  as  administratrix,  on 
the  Sth  day  of  August,  1837,  executed  and  de- 
Urered,  in  accordance  with  the  orders  of  the 
court  hereinbefore  referred  to,  a  certain  ad- 
ministratrix's deed  purporting  to  convey  to 
•aid  David  Brown  the  south  one-half  of  Wil- 
liam Boberta'  headright,  by  metes  and  bounds, 
wbidi  deed  was  s^ed  by  Sarah  Roberts  as 
idnlDlstratrix  by  attaching  her  mark  there- 
to, and  tbe  court  finds  that  said  deed  was 
execoted  In  accordance  with  tbe  foregoing 
otden  of  the  court,  and  none  other,  and  tbat 
00  consideration  of  any  kind  was  paid  by 
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the  said  David  Brown  to  the  said  estate  fur- 
ther than  the  performance  of  a  contract  re- 
cited in  her  petition,  whldi  deed  is  a  part  of 
the  record  herein,  and  is  hereby  referred  to 
for  a  more  perfect  statement  of  its  contents. 
That  said  Sarah  Roberts,  the  surviving  wid- 
ow of  William  Roberts,  resided  on  the  north 
one-half  of  said  league  until  her  death,  which 
occurred  some  time  twtween  1845  and  1856, 
and  that  she,  said  Sarah  Rot>ertB,  believed 
until  the  time  of  her  death  that  the  probate 
court  had  authority  to  order  her  to  make  ti- 
tle to  David  Brown,  and  tbat  she  bad  con- 
veyed him  a  good  title  by  her  deed  as  ad- 
ministratrix. 

"That  the  taxes  were  rendered  and  paid 
upon  said  league  as  shown  by  the  comptrol- 
ler's certificates  which  are  contained  in  this 
record,  and  are  hereby  referred  to  for  a 
more  perfect  statement  as  to  their  contents, 
which  in  substance  shows  that  the  widow 
of  William  Roberts  and  her  heirs  and  ven- 
dees have  assessed  and  paid  taxes  on  the 
north  half  of  the  league  ever  since  1846  up 
to  the  present  time,  and  that  they  have  never 
rendered  or  paid  on  the  south  one-half  of  the 
league,  and  that  David  Brovrn  and  his  ven- 
dees have  practically  rendered  and  paid  taxes 
on  the  south  one-half  of  said  league  since 
1846  to  the  present  time.  That  the  heirs  of 
said  William  Roberts  and  Sarah  Roberts 
have  taken  no  action  relative  to  the  land  in 
controversy,  or  any  part  of  the  south  half, 
and  most  of  them  who  have  had  knowledge 
of  the  deed  to  Brown,  at  least  until  the  last 
two  or  three  years,  supposed  the  title  to  be 
valid  in  said  David  Brown,  and  his  assigns, 
and  the  said  heirs  took  no  action  whatso- 
ever with  reference  to  the  said  land  In  the 
way  of  taking  possession  of  the  same,  or  pay- 
ing taxes  on  same,  or  asserting  acts  of  own- 
ership over  the  same. 

"The  court  further  finds,  with  reference 
to  tbe  land  in  controversy  in  this  suit :  Tbat 
it  is  open  timbered  land,  and  has  never  been 
in  the  possession  of  any  one,  and  no  open, 
visible,  notorious  acts  of  ownership  other 
than  making  deeds. and  rendering  same  for 
taxes,  and  payment  of  taxes,  so  far  as  they 
are  shown  to  have  been  paid,  have  been  ex- 
ercised over  same  by  David  Brown,  or  those 
claiming  under  him.  That  while  Sarah  Rob- 
erts and  her  heirs,  and  tbe  heirs  of  William 
Roberts,  have  since  the  date  of  the  death  of 
William  Roberts  down  to  the  time  of  filing 
this  suit  taken  no  legal  proceeding  to  can- 
cel or  avoid  said  administratrix's  deed,  they 
have  nevertheless  made  no  assertion  to  Da- 
vid Brown,  or  any  of  those  claiming  under 
blm,  that  tbey  did  not  claim  tbe  land  In  con- 
troversy ;  nor  have  they  induced  any  of  the 
purchasers  nnder  Brown  to  make  purchase 
under  said  Brown  title  in  any  way  whatso- 
ever; nor  are  Brown,  or  those  claiming  un- 
der blm,  shown  to  have  relied  on  any  acts  or 
words  of  plaintiffs  or  interveners  in  making 
purchases.  That  while  some  of  the  probate 
papers  of  San  Augustine  county  have  been 
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lost,  and  others  haye  been  carelesslr  kept, 
tbe  said  petition  of  said  Sarah  Roberts  to 
be  allowed  to  transfer  one-half  of  the  head- 
right  of  her  deceased  hnsband  to  David 
Brown,  as  above  mentioned,  and  the  order 
Indorsed  upon  said  petition,  and  the  said  or- 
der recorded  upon  the  minutes  of  the  court 
which  referred  to  the  petition  and  the  deed 
to  said  Brown  reciting  the  said  order,  hare 
at  all  times  been  of  record  or  on  file  in  San 
Augustine  county,  Tex.,  since  1837  until  the 
present  time. 

"And  the  court  further  finds :  That  none 
of  the  probate  minutes  of  San  Augnstlne 
county  have  been  lost,  or  destroyed,  but  that 
same  are  Intact.  That  the  petition  to  make 
the  deed  to  one-half  of  the  land  was  not 
among  the  file  papers  of  the  estate,  and  was 
not  found  until  discovered  by  the  abstractors 
amongst  other  papers  in  the  clerk's  office, 
and  that  the  said  petition  was  not  of  record 
in  the  clerk's  office,  when  Broocks  bought  the 
land  in  controversy ;  but  tbe  order  or  Judg- 
ment of  the- court  and  said  petition  and  the 
deed  made  by  virtue  of  said  petition  were 
of  record  when  Broocks  and  his  vendors 
bought  That  said  David  Brown  from  the 
time  of  the  issuance  of  the  title  to  the  time 
of  tbe  death  of  tbe  said  William  Roberts 
lived  at  tbe  town  of  San  Angnstine,  about 
eight  or  nine  miles  from  the  place  of  resi- 
dence of  said  Roberts ;  but  whether  said 
Brown  and  said  Roberts  saw  each  other  dur- 
ing that  period  of  time,  or  whether  said  Da- 
vid Brown  was  at  his  home  or  absent  dur- 
ing that  time,  or  whether  William  Roberts 
was  absent  or  at  his  home  during  that  time, 
there  is  nothing  in  the  record  upon  which 
the  court  can  find  or  conclude.  That  shortly 
after  the  deed  from  Sarah  Roberts,  admin- 
istratrix, was  executed  and  delivered  to  Da- 
vid Brown,  said  Brown  made  deed  to  said 
property  to  William  Kerr,  and  that  same  was 
sold  through  various  mesne  conveyances,  and 
passed  into  the  defendants  here ;  but  there 
Is  no  proof  In  the  record  that  the  plaintlCTs 
or  interveners  herein  had  any  actual  knowl- 
edge of  the  said  conveyances  of  the  south 
half  of  said  league,  except  the  deed  from 
Sarah  Roberts,  administratrix,  to  David 
Brown,  and  as  to  that  deed  I  find  that  the 
widow,  Sarah  Roberts,  and  all  of  the  adult 
children,  knew  of  the  deed,  but  that  they, 
nor  either  of  them,  knew  the  legal  effect  of 
the  same,  but  thought  it  conveyed  title  to 
David  Brown  to  the  south  half  of  the  league." 

The  oath  and  bond  of  Sarah  Roberts  as 
administratrix  was  filed  on  May  4, 1837.  Da- 
vid Brown  was  one  of  the  sureties  upon  this 
bond.  The  inventory  of  the  estate  was  filed 
December  6,  1837.  This  inventory  only 
shows  $50  cash  In  hand  of  the  administratrix. 

If,  as  found  by  the  trial  court,  the  deed 
from  Mrs.  Roberts  to  Brown  was  made  un- 
der the  order  of  the  probate  court  directing 
her  to  make  such  conveyance  in  fulfillment 
of  the  contract  between  Brown  and  William 
Roberts  recited  In  tbe  application  of  Mrs. 


Roberts  for  said  order,  tadb.  d«ed  conv^ed 

no  titlfe  The  contract  was  in  contraventton 
of  an  express  statute  whidi  forbade  a  colon- 
ist to  alienate  his  land  before  tbe  final  title 
was  extended,  and  was  therefore  onenforce- 
able;  and,  in  addition  to  this,  the  county 
court  at  that  time  had  no  authority  to  de- 
cree specific  performance  of  a  contract  for 
the  conveyance  of  land,  and  therefore  the 
order  directing  a  conveyance  for  the  purpose 
of  carrying  out  said  contract,  and  the  deed, 
executed  thereunder,  were  void.  Houston  r. 
KUlough,  80  Tex.  307,  16  8.  W.  66;  Me- 
Cartey  v.  Merry,  68  S.  W.  304;  Cope  v. 
Blount,  38  Tex.  Civ.  App.  516,  91  8.  W.  616. 
Appellants  recognize  this  as  well-settled  law, 
but  insist  that  the  trial  court  should  have 
found  in  their  favor  upon  other  grounds  liere- 
Inafter  discussed. 

The  first,  second,  and  third  assignments 
which  are  presented  together,  assail  the  Judg- 
ment on  the  ground  that  it  is  unsupported  by 
the  evidence.  This  contention  is  presented 
by  the  following  proposition  submitted  under 
said  assignments :  "The  facts  from  which  tbe 
inference  is  to  be  drawn  that  William  Rob- 
erts, after  title  Issued  to  him,  ratified  by  parol 
or  otherwise  bis  contract  with  David  Brown 
made  prior  to  receiving  his  title,  are  all  ei- 
ther admitted  or  are  undisputed,  and  since 
they  by  their  overwhelming,  preponderating 
weight  lead  to  tbe  one  and  only  natural  con- 
clusion, being  conclusive  to  the  point,  that 
Wm.  Roberts,  after  title  Issued  to  him,  and 
prior  to  his  death,  accepted,  with  ofull  knowl- 
edge of  all  the  facts,  the  benefits  of  bis  for- 
mer contract  with  David  Brown,  and  ratified 
the  same  by  parol  or  otherwise,  said  contract 
being  to  the  effect  that  he  wonld  give  Brown 
one-half  of  his  (Roberts')  headright  in  consid- 
eration of  Brown's  services  and  expenses  to 
be  performed  and  borne  in  locating  and  sur- 
veying the  league  and  paying  all  government 
and  land  office  expenses  and  dues  for  obtain- 
ing the  title,  it  follows  as  a  matter  of  law, 
after  this  long  lapse  of  time  (over  70  years), 
when  all  direct  sources  of  proof  are  obliterat- 
ed that  there  being  no  dispute  as  to  tbe  facta, 
and  they  pointing  conclusively,  by  an  over- 
whelming weight,  all  to  one  inevitable  con- 
clusion, the  court  should  have  reached  that 
one  natural  conclusion;  and  therefore  this 
court  should  find,  as  a  matter  of  law,  or,  at 
any  rate,  as  a  fact  conclusively  established 
by  the  admitted  and  undisputed  testimony, 
that  Wm.  Roberts  did  ratify  the  contract,  Jast 
as  the  lower  court  should  have  found.  Tbe 
evidence  being  admitted  cmd  undisputed,  and 
conclusive,  tbe  question  becomes  to  all  In- 
tents and  purposes,  one  of  'law ;  that  is,  what 
conclusion  should  have  fiown  from  the  ad- 
mitted and  undisputed  facts?" 

This  proposition  is  based  upon  the  undis- 
puted evidence  which  shows  that  no  <dalin 
was  ever  asserted  by  Mrs.  Roberts,  or  Rob- 
erts' children,  who  lived  for  a  number  of 
years  after  the  death  of  Wm.  Roberts  on  po^ 
tions  of  the  north  half,  of  the  league  which 
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tiier  dMded  between  fhemBelves,  to  aiiT  por- 
tion of  tbe  Bontb  half  of  the  lea^e,  and  that, 
In  their  partition  deeds  and  In  8nt>Bequent 
deeds,  executed  by  said  children,  they  recog- 
nized and  called  for  the  Brown  line  as  locatr 
ed  by  the  deed  from  Mrs.  'Roberts  to  Brown, 
and  the  further  fact  that  Dayld  Brown's  home 
wu  In  the  town  of  San  Augustine,  only  nine 
mUes  from  the  home  of  Wm.  Roberts,  and 
that  WoL  Roberts  lived  ^or  a  year  or  more 
after  he  received  his  title,  and  during  that 
time  probably  transacted  business  In  said 
town.  These  facts,  it  is  contended,  coupled 
with  other  undisputed  evidence  showing  a 
eoDtinnous  claim  and  assertion  of  ownership 
of  the  south  half  of  the  league  by  David 
Brown,  and  those  claiming  under  him,  requir- 
ed tbe  trial  court  to  find  as  a  fact  conclusion 
that  WTlliam  Roberts,  after  he  received  his 
title  to  tbe  league,  either  expressly  ratified 
Ms  original  contract  with  David  Brown,  or. 
Id  consideration  of  the  services  rendered  by 
Brown  under  said  contract  the  benefit  of 
whidi  accrued  to  and  was  accepted  by  him, 
verbally,  or  by  deed  which  has  been  lost,  con- 
T^ed  to  Brown  the  south  half  of  the  league. 

While  the  facts  stated  would  have  author- 
ized the  court  to  have  found  In  favor  of  ap- 
peUants  upon  this  issue,  we  do  not  think  they 
compel  such  finding.  The  most  persuasive  of 
these  facts,  viz.,  the  continuous  claim  of 
Brown  and  his  vendees  and  the  acquiescence 
of  Roberts'  children  in  such  claim,  is  greatly 
weakened  If  not  destroyed,  by  the  conveyance 
by  Mrs.  Roberts  under  a  void  order  of  the 
probate  court  The  claim  of  Brown  and.  the 
nonclatm  of  Roberts'  heirs  can  be  reasonably 
explained  by  the  theory  accepted  by  the  trial 
court  that  all  of  said  parties  believed  that  the 
order  of  the  court  and  the  conveyance  made 
thereunder  were  valid  and  passed  the  title 
to  Brown. 

Under  the  fourth,  fifth,  sixth,  seventh,  and 
eighth  assignments  of  error,  which  It  is  un- 
necessary to  set  out  or  discuss  in  detail,  the 
appellants  Insist  that  the  judgment  of  the 
wnrt  below  should  be  reversed,  because  the 
facts  shown  by  the  undisputed  evidence  estop 
the  heirs  of  William  and  Sarah  Roberts  and 
their  descendants  from  asserting  title  to  the 
land  in  controversy  against  those  claiming  un- 
der David  Brown,  or  at  least  such  facts  show 
neb  equity  in  Brown  and  those  holding  un- 
der him  as  to  require  plaintiffs,  as  a  condi- 
tion precedent  to  their  recovery,  to  do  equity 
by  restoring  to  defendants  who  hold  under 
said  Brown  the  consideration  paid  and  receiv- 
ed by  him  under  his  contract  with  William 
Roberts.  We  agree  with  tbe  trial  Judge  in 
bit  conclusion  that  the  evidence  does  not  raise 
the  Issue  of  estoppel. 

The  erroneous  belief  of  Roberts'  heirs  in 
the  validity  of  the  order  of  the  probate  court, 
tod  the  conveyance  of  Mrs.  Roberts  thereun- 
der, and  their  subsequent  acquiescence  In  the 
claim  of  Brown  and  those  holding  under  him, 
wonld  not  In  itself  deprive  them  of  their  le- 
tal  lights,  and  tbe  evidence  ebows  no  affirm-, 


atlve  act  on  their  part  which  should  estop 
them  from  now  asserting  their  title.  Their 
mere  silence  and  failure  to  assert  their  title 
sooner  would  not  estop  them.  There  has  been 
no  possession  of  the  land  by  appellants,  or 
those  under  whom  tbey  claim,  and  nothing 
has  occurred  to  require  a  suit  to  protect  their 
rights.  The  deeds  made  by  Roberts'  children. 
In  which  they  recognized  the  Brown  line,  are 
not  shown  to  have  been  seen  by  appellants, 
and  there  is  nothing  In  the  evidence  to  Indi- 
cate that  appellants,  or  any  of  those  under 
whom  they  claim,  relied  upon  the  recitals  to 
said  deeds,  or  had  any  knowledge  thereof  be- 
fore they  purchased  the  land  In  controversy. 
Appellees  are  not  in  the  position  of  one 
who  sues  to  set  aside  a  voidable  contract 
under  which  he  is  shown  to  have  received 
benefits,  and  the  rule  which  requires  a  plain- 
tiff in  such  case,  as  a  condition  precedent 
to  recovery,  to  do  equity  by  restoring  the 
benefit  received  under  the  contract,  has  no 
application.  In  the  case  of  Houston  v.  Kil- 
lough,  supra,  which  is  cited  by  appellants 
in  support  of  their  contention,  the  legality 
of  the  contract  in  the  performance  of  which 
the  void  deed  was  executed  does  not  seem  to 
have  been  questioned.  The  only  Infirmity  in 
the  title  of  defendants  passed  upon  In  that 
case  was  the  want  of  authority  In  the  pto- 
bate  court  to  decree  specific  performance 
of  the  contract  The  right  to  recover  the 
consideration  paid  by  the  defendants'  prede- 
cessor in  title  and  received  by  plaintiffs'  an- 
cestor imder  an  Illegal  and  unenforceable 
contract  does  not  seem  to  have  been  In  the 
mind  of  the  Judge  who  wrote  the  opinion  in 
that  case,  nor  does  it  appear  that  the  ques- 
tion of  burden  of  pleading  and  proof  of  such 
issue  was  tmder  consideration.  In  the  cases 
of  Hunt  v.  Turner,  9  Tex.  385,  60  Am.  Dec. 
167,  and  Mills  v.  Alexander,  21  Tex.  164 
the  contracts  were  fully  executed,  and  the 
apparent  legal  title  vested  in  the  grantor^ 
and  in  order  for  heirs  of  the  grantors  to  re- 
cover tbey  bad  first  to  cancel  the  deeds  of 
their  ancestor,  and  the  court  held  that,  be- 
fore they  could  have  the  deeds  canceled  and 
recover  the  title  to  tbe  land,  tbey  would  be 
required  to  return  the  consideration  received 
by  their  ancestors  for  the  land.  In  the  pres- 
ent case  the  contract  was  executory  and  does 
not  purport  to  pass  the  title.  Brown  could 
not  have  enforced  specific  performance 
against  Roberts  or  his  estate,  and  it  is  not 
necessary  for  'appellees  in  this  case  to  set 
aside  the  contract  to  entitle  them  to  recover 
the  land.  It  seems  clear  to  us  that,  if  no 
deed  had  been  executed,  the  contract  be- 
tween Roberts  and  Brown  would  have  been 
no  barrier  to  appellees'  right  to  recover  ou 
their  legal  title  because  it  did  not  vest  Brown 
with  any  title  either  legal  or  equitable.  He 
had  no  rights  under  the  contract,  and  hia 
only  right  against  Roberts  or  his  estate 
would  have  been  limited  to  compensation 
for  the  services  rendered  by  him  In  locating 
and  surveying  the  land  and  obtaining  the  IB- 
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suance  of  title  thereto  to  Boberts.  The 
deed  ezecated  by  Mrs.  Boberts  being  Told, 
apd  no  consideration  having  been  paid  there- 
tor  by  Brown  other  than  the  services  per- 
tormed  by  htm  under  his  unenforceable  con- 
tract, be  acquired  no  rights  under  said  deed. 
The  evidence  fails  to  show  that  appellants 
have  any  right  to  recover  the  amount  due 
Brown  as  compensation  for  his  services,  and 
fails  to  show  what  amount  was  due  Brown 
as  such  compensation,  and  it  therefore  fol- 
lows that  no  judgment  should  have  been 
rendered  In  appellants'  favor  on  this  claim. 
McCartey  v.  Merry,  59  S.  W.  304 ;  Fuller  v. 
O'Nell,  68  Tex.  349,  6  S.  W.  181,  5  Am.  St 
Eep.  59 ;  Wilkin  v.  Owens  (Sup.)  114  S.  W. 
104, 

This  conclusion  renders  it  unnecessary  for 
us  to  pass  upon  the  Illegality  of  the  contract 
because  of  the  official  position  held  by  Brown 
at  the  time  it  was  made.  The  trial  court 
held  the  contract  void  on  this  ground.  Ap- 
pellees contend  that  this  holding  is  sustained 
by  the  case  of  WUls  v.  Abbey,  27  Tex.  203. 
We  do  not  think  this  case  as  conclusive  of 
the  question,  because  at  the  time  the  con- 
tract there  under  consideration  was  entered 
Into  there  was  a  statute  prohibiting  such 
contracts. 

Appellants'  remaining  assignments  present 
only  two  questions  which  we  deem  It  neces- 
sary to  discuss.  It  is  urged  that  the  court 
should  have  found  from  the  evidence  that 
the  deed  executed  by  Mrs.  Boberts  was  not 
made  under  the  orders  of  the  court  before 
set  out,  but  under  a  valid  order  not  shown 
by  the  record;  and  that  if  no  valid  order 
of  the  court  can  be  presumed  from  the  evi- 
dence, since  it  appears  that  such  sale  was 
made  for  the  purpose  of  discharging  a  com- 
munity obligation,  she,  as  survivor  of  the 
community,  had  authority  to  make  such  con- 
veyance independent  of  any  order  of  the  pro- 
bate court  In  answer  to  the  first  of  these 
contentions,  we  are  of  opinion  that  while 
the  trial  court  might  have  found  from  the 
evidence  that  a  valid  order  of  sale  was  made 
by  the  probate  court,  and  the  deed  from  Mrs. 
Boberts  to  Brown  was  made  In  accordance 
with  such  order,  it  seems  to  us  that  such 
finding  would  have  been  against  the  prepon- 
derance of  the  evidence.  But,  be  this  as  it 
may,  it  is  clear  that  the  evidence  does  not 
compel  such  finding.  The  minutes  of  the 
probate  court  are  intact,  and  it  appears 
therefrom  that  it  was  the  practice  in  said 
court,  whether  it  was  required  by  law  or 
not  to  enter  all  orders  of  this  kind  in  the 
minutes.  The  only  order  appearing  In  the 
minutes  is  the  one  directing  the  administra- 
trix to  convey  the  title  to  Brown  in  fulfill- 
ment of  the  contract  before  mentioned.  The 
deed  does  not  refer  to  any  specific  order, 
and  it  is  reasonable  to  infer  that  the  order 
referred  to  in  general  terms  Is  the  one  ap- 
pearing upon  the  minutes  of  the  court  In 
addition  to  this,  the  inventory  returned  by 
the  administratrix  shortly  after  the  deed 


was  executed  does  not  Show  the  cash  in 
hand  which  she  should  have  had.  If ,  as  re- 
cited In  said  deed,  she  had  sold  the  land  to 
Brown  for  |2,000  cash.  These  facts  we 
thhik  fully  Justified  the  trial  Judge  in  findhig 
that  no  consideration  was  in  fact  paid  by 
Brown  for  said  conveyance,  and  that  the 
same  was  made  wadex  the  ordor  of  tiie 
court  before  set  out 

As  to  the  second  contmtlon.  It  is  sufficient 
to  say  that  Mrs.  Boberts'  power  to  act  as 
survivor  of  the  community  independent  of 
the  probate  court  ceased  when  she  qualified 
as  administratrix.  Houston  v.  Kllloogh,  su- 
pra. If  the  deed  was  made  for  the  purpose 
of  carrying  out  the  unenforceable  contract 
between  Brown  and  Boberts,  as  found  by 
the  trial  court,  Mrs.  Boberts,  as  survivor  of 
the  community,  would  have  had  no  authority 
to  make  such  conveyance.  This  disposes  of 
all  of  the  material  questions  raised  by  ap- 
pellants, and  each  of  their  assignments,  all 
of  which  have  been  duly  considered  by  us, 
is  overruled. 

Under  appropriate  cross-assignments,  ap- 
pellees complain  of  the  holding  of  the  trial 
court  that  they,  as  heirs  of  Mrs.  Boberts, 
are  estopped  by  her  deed  to  Brown  from 
claiming  any  Interest  In  her  half  of  said 
land.  We  do  not  think  the  court  erred  in 
this  holding.  The  purchasers  from  Brown 
had  the  right  to  rdy  upon  the  recitals  and 
upon  the  warranty  contained  In  Mrs.  Bob- 
erts' deed  to  him,  and,  as  against  such  pur- 
chasers, neither  she  nor  those  claiming  im- 
der  her  will  be  heard  to  say  that  her  deed 
did  not  pass  her  title  to  the  land  thereby 
conveyed.  Corzlne  v.  Williams,  86  Tex.  500, 
22  S.  W.  399;  C3ope  v.  Blount,  38  Tex.  Civ. 
App.  516,  91  S.  W.  6ia 

We  are  of  opinion  that  the  Judgment  of 
the  court  below  should  be  affirmed,  and  It 
has  been  so  ordered. 

On  Motion  for  Behearlng. 

In  our  opinion  filed  herein  on  December 
24,  1009,  in  discussing  the  cases  of  Houston 
V.  Klllough,  80  Tex.  307,  16  8.  W.  56,  Hunt 
V.  Turner,  9  Tex.  385,  60  Am.  Dec.  167,  and 
Mills  T.  Alexander,  21  Tex.  154,  we  say: 
"In  the  case  of  Houston  v.  Killongh,  supra, 
which  Is  cited  by  appellants  in  support  of 
their  contention,  the  legality  of  the  contract 
in  the  performance  of  which  the  void  deed 
was  executed  does  not  seem  to  have  been 
questioned.  The  only  Infirmity  In  the  title 
of  defendants  passed  upon  In  that  case  was 
the  want  of  authority  in  the  probate  court  to 
decree  specific  performance  of  the  contract 
The  right  to  recover  the  consideration  paid 
by  the  defendants'  predecessor  In  title  and 
received  t^  plaintiffs'  ancestor  under  an  il- 
legal and  unenforceable  contract  does  not 
seem  to  have  been  In  the  mind  of  the  Judge 
who  wrote  the  opinion  in  that  case,  nor  does 
it  appear  that  the  question  of  burden  of 
pleading  and  proof  on  such  Issue  was  under 
consideration.    In  the  cases  of  Hunt  v.  Turn- 


Digitized  by  vjOOQIC 


Tei.) 


PEARCR  v.CARRINQTON, 


46iB 


«r,  9  Tex.  885,  60  Am.  Dec.  167,  and  Mills  v. 
Alexander,  21  Tex.  164,  the  contracts  were 
toSj  esecnted,  and  the  apparent  legal  title 
Tttted  In  the  grantors,  and  In  order  for  the 
bdra  of  the  grantors  to  recover  they  had 
Qrst  to  cancel  the  deeds  of  their  ancestors, 
and  the  court  held  that,  before  they  coul-d 
have  the  deeds  canceled  and  recover  the  title 
to  the  land,  they  wonld  be  required  to  return 
tlie  consideration  received  by  their  ancestors 
for  the  land." 

These  statements,  as  to  the  scope  of  the 
opinion  In  the  case  of  Houston  v.  Klllough, 
and  as  to  the  character  of  the  contract  under 
which  the  defendants  claimed  In  that  case, 
and  also  as  to  the  contract  Involved  in  the 
case  of  Hunt  v.  Turner,  are  erroneous.  While 
most  of  the  opinion  In  the  case  first  mention- 
ed Is  devoted  to  a  discussion  of  the  question 
of  the  validity  of  the  order  of  the  probate 
court  imder  -which  the  deed  to  defendants' 
predecessor  In  title  was  executed,  the  valid- 
ity of  the  original  contract,  In  performance 
of  vhlch  the  deed  was  executed,  was  express- 
ly passed  upon,  and  the  contract  held  to  be 
void  npon  the  ground  that  it  was  prohibited 
by  law.  In  the  Hunt  Case  the  defendants 
daimed  under  a  bond  for  title,  and  not  under 
an  executed  contract  of  sale.  It  follows  that 
the  statement  In  our  former  opinion  that  the 
defendants,  in  each  of  the  three  cases  men- 
tioned in  said  opinion,  was  claiming  under 
contracts  which  were  fully  executed,  and 
which  vested  the  defendants  with  the  appar- 
ent legal  title  to  the  land.  Is  inaccurate,  and 
it  may  be  that  the  distinction  we  make  in 
said  opinion  between  the  equities  of  those 
claiming  under  an  executory  contract  of  sale 
and  those  claiming  under  a  deed  which  pass- 
es the  apparent  legal  title  Is  not  sound. 

Bat  be  this  as  It  may,  we  adhere  to  the 
conclusion  that,  under  the  authorities  cited, 
the  plaintiffs  in  this  case  were  not  required 
to  tender  the  defendants  the  consideration 
received  by  Roberts  under  his  contract  with 
Brown,  and,  if  defendants  were  entitled  to 
recover  such  consideration  from  plaintiffs, 
the  burden  was  upon  them  to  show  the 
amount  of  such  consideration.  This  was  the 
holding  of  this  court  in  the  case  of  McCartey 
T.  Merry,  59  S.  W.  304  and  a  writ  of  error  in 
said  case  was  refused  by  the  Supreme  Court. 

If,  as  contended  by  the  appellants,  the 
evidence  in  this  case  is  sufficient  to  authorize 
the  recovery  by  defendants  of  the  govern- 
ment charges  paid  by  Brown  in  obtaining  the 
iMoance  of  the  title,  the  one-half  of  the  land 
awaided  defendants  In  this  case  is  greatly  In 
excess  in  value  of  the  amount  he  was  so  en- 
titled to  recover. 

At  appellants'  request,  we  .make  the  fol- 
lowing additional  findings  of  fact:  While 
that  portion  of  Brown's  half  of  the  league 
In  controversy  In  this  suit  has  never  been  oc- 
cnpled,  other  portions  of  said  half  of  the 
leagne  have  been  occupied  for  a  number  of 


years  by  persons  holdhig  under  the  Brown 
title,  and  there  have  been  numerous  convey- 
ances of  portions  of  said  half  of  the  league 
by  deeds  which  were  seasonably  placed  of 
record,  and  the  assertion  and  claim  of  own- 
ership by  Brown  and  those  holding  and 
claiming  under  him  has  been  notorious  ever 
since  the  execution  of  the  deed  to  him  by 
Mrs.  Roberts. 

After  a  careful  consideration  of  the  able 
motion  for  rehearing  filed  by  appellants'  coim- 
sel,  we  have  concluded  to  adhere  to  our  for- 
mer decision  of  the  questions  presented,  and 
the  motion  is  overruled. 

Overruled. 


PEARCB  V.  CARRINGTON  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  16^ 
1909.    Rehearing  Denied  Jan.  19,  1910.) 

1.  Wills  (J  608*)  —  Construction  —  Estates 
Divided— Rule  in  Shelley's  Case. 

A  devise  to  testator's  daughters,  and  the 
heira  of  their  bodies  to  be  bom,  followed  by  a 
clause  directing  that  on  the  death  of  either 
daughter  without  heirs  of  her  body  the  property 
given  her  shall  return  to  the  estate  to  be  divided 
Between  the  survivors,  is  within  the  rule  in  Shel- 
ley's Case,  and  the  daughters  take  the  fee. 

[Ed.  Note.— E\>r  other  cases,  see  Wills,  Cent 
Dig.  U  187^-1878;  Det  Dig.  {  90S.*] 

2.  Wills  (8  191  ♦)— Revocation  —  Maewagb 

AND  BiBTd  OF  IBSDE. 

At  common  law  a  will  was  revoked  by  tes- 
tator's subsequent  marriage  and  birth  of  a  child. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  ii  409-478;  Dec.  Dig.  {  191.»] 

3.  Wills  (§  191  •)  — Revocation  —  Mabbiagk 

AND  BiBTH  OF  ISSUE. 

Under  the  common  law,  the  will  of  a  wife 
enceinte  when  executed  which  fails  to  provide 
for,  or  exclude,  the  unborn  child  from  participa- 
tion thereunder,  is  revoked  by  the  birth  of  the 
child. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  474 ;   Dec  Dig.  {  191.»] 

4.  Descent  and  Distribution  (|  47*)— Pbb- 
tebhitted  Child — Marbiaqe  and  Birth  or 
IsstjE— "Mentioned." 

Under  Rev.  St.  1896,  art.  5345,  providing 
that  a  will  made  when  testator  had  no  child  liv- 
ing, wherein  any  child  he  might  have  is  not  pro- 
vided for  or  mentioned,  shall  be  void  on  the 
birth  of  a  child,  etc.,  when  considered  in  connec- 
tion with  articles  5343  and  5344,  relating  to 
posthumous  children,  etc..  the  will  of  a  wife,  en- 
ceinte when  executed,  which  makes  a  gift  of  an 
undivided  interest  in  her  estate  to  persons 
named,  void  in  case  of  living  issue,  bom  of  her 
body,  and  which  makes  do  other  reference  to  any 
after-bom  child,  is  void  on  the  birth  of  the 
child,  who  may  inherit  as  though  the  wife  died 
intestate,  for  the  word  "mentioned"  means  either 
that  provision  should  be  made  for  the  after-bom 
child  or  that  be  should  be  excluded  from  a  par- 
ticipation under  the  will. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  1 128 ;  Dec.  Dig.  i  47.* 

For  other  dpfinitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4476,  4477.] 

Appeal  from  District  Court,  Travis  Coun- 
ty ;  Chas.  A.  Wilcox,  Judge. 
Action  by  James  E.  Pearce  against  Lillian 
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Garrlngton,  a  feme  sole,  and  Mignonette  CL 
Pearce,  a  minor,  and  others,  for  partition  of 
land.  From  a  judgment  of  partition,  defend- 
ant, M.  O.  Pearce,  appeals.  Beversed  and 
remanded. 

A.  S.  Phelps,  for  appellant  D.  W.  Doom 
and  D.  H.  Doom,  for  appellees. 

BICE,  J.  This  suit  was  brought  by  James 
B.  Pearce,  as  plaintiff,  against  Lillian  Car- 
rington,  a  feme  sole,  the  appellant  Mignon- 
ette C.  Pearce,  a  minor,  and  others,  for  par- 
t,ltlon  of  1,042  acres  of  land  situated  in  Travis 
county. 

There  are  but  two  questions  Inrolved  In 
this  appeal ;  one  is  as  to  the  proper  construc- 
tion of  the  will  of  W.  H.  D.  Garrlngton,  and 
the  other  Involres  the  proi>er  construction  of 
the  will  of  Mignonette  Carrington  Pearce,  the 
wife  of  James  E  Pearce  and  the  mother  of 
the  minor.  Mignonette.  It  is  contended  on 
the  part  of  James  E.  Pearce  that,  by  the  will 
of  W.  H.  D.  Garrlngton,  his  wife  Mignonette 
Carrington  Pearce,  n6e  Mignonette  Garrlng- 
ton, took  the  fee-simple  title  to  one-half  of 
the  land  described  in  the  petition,  subject  to 
be  defeated,  however.  If  she  left  no  child  or 
children  surviylng  her,  in  which  event  it 
would  go  back  into  the  estate  of  her  father, 
to  be  partitioned  between  the  other  surviv- 
ors; and  that  as  she  died  leaving  a  child, 
the  estate  given  to  her  under  the  will  of  her 
father  ripened  Into  an  absolute  fee,  which  by 
her  will  she  bequeathed  to  her  husband.  W. 
H.  D.  Carrington  died  in  1887,  leaving  a  will, 
which  was  duly  probated,  but  it  Is  only  nec- 
essary In  passing  upon  the  questions  Involv- 
ed to  quote  two  items  therefrom,  to  wit, 
items  2  and  8,  which  are  as  follows: 

"Item  2.  I  give  and  devise  and  bequeath 
to  my  daughters  Mignonette  Carrington  and 
liillian  Carrington  and  the  heirs  of  their 
bodies  to  be  born  so  much  of  my  plantation 
on  Wilbarger's  creek  and  Ollllhans  creek  as 
I  have  not  heretofore  conveyed  by  deed  of 
gift  to  my  son  Clive  Carrington  and  my 
daughter  Maude  Imboden,  with  the  proviso 
that  their  mother  shall  have  one-third  of  the 
net  products  until  said  minors  are  of  age, 
and  after  that  one-fourth  of  the  products  un- 
til my  said  daughters  shall  marry,  or  so  long 
as  she  shall  remain  unmarried.  The  said 
plantation  herein  devised  and  bequeathed  is 
to  embrace  so  much  of  Elsllns  survey  (not 
given  to  Clive  and  Maude  as  aforesaid)  and  is 
my  separate  and  Individual  property,  except 
about  one-half  of  the  improvements  made  by 
the  community  labors.  But  I  desire  that 
all  the  Improvements  shall  go  with  the  devise 
and  bequest  of  the  land  as  aforesaid." 

"item  8.  I  desire  and  direct  that  in  case 
of  the  death  of  either  of  my  children,  daugh- 
ters or  son,  without  heirs  of  their  body,  that 
the  property  given  them  by  devise  or  gift 
shall  return  to  the  body  of  my  estate  to  be 
partitioned  and  divided  as  aforesaid  between 
the  survivors  as  aforesaid." 


Mignonette  Carrington  maitloned  in  said 
win  Intermarried  with  the  plalntiCC,  James 
E.  Pearce,  on  the  2d  of  June,  1900.  Thoe 
was  bom  to  her  on  the  26th  of  February, 
1902,  a  child.  Mignonette  Carrington  Pearce, 
who  survives  her  and  is  the  minor  plaintiff 
for  whom  this  appeal  is  prosecuted.  The 
last  will  and  testament  of  Mignonette  Car- 
rington Pearce,  the  daughter  of  W.  H.  D. 
Carrington,  was  made  on  the  9th  of  January, 
1902,  by  which  she  devised  her  interest  in 
the  property  in  question  to  her  husband.  She 
died  on  the  4th  of  March,  1902,  and  her  will 
has  been  duly  probated  in  the  county  court 
of  Travis  county. 

The  court  found  In  favor  of  the  contention 
of  James  E.  Pearce,  and  judgment  was  enter- 
ed accordingly,  from  which  this  appeal  is 
alone  prosecuted  by  the  minor  plaintiff,  Mlg^ 
nonette  C.  Pearce,  who  by  her  first  assign- 
ment assails  the  judgment  of  the  court  on 
the  ground  that  the  court  erred  in  holding 
that  the  words  "the  heirs  of  their  bodies  to 
be  bom,"  as  used  in  the  second  section  of  the 
last  will  of  W.  H.  D.  Carrington,  were  words 
of  limitation  and  not  of  purchase,  and  that  the 
contingent  or  conditional  fee  granted  to  Mig- 
nonette Carrington  Pearce,  wife  of  James  E. 
Pearce,  plaintiff,  ripened  Into  an  uncondition- 
al fee-simple  title,  by  reason  of  the  fact  that 
the  said  Mignonette  Carrington  Pearce  was 
married  at  the  time  of  her  death  and  left 
surviving  her  an  heir  of  her  body,  and  in 
not  holding  that  only  a  life  estate  was  grant- 
ed unto  the  said  Mignonette  Carrington 
Pearce  by  the  terms  of  said  will;  insisting 
by  her  proposition  thereunder  that  the  words 
"the  heirs  of  their  bodies  to  be  tx>m,"  as 
used  In  the  will  of  W.  H.  D.  Carrington  con- 
veyed only  a  life  estate  to  Mignonette  0. 
Pearce,  wife  of  James  B.  Pearce,  because 
said  words  meant  children  or  issue  bom  to 
the  said  Mignonette  C.  Pearce,  and  only  a 
life  estate  vested  in  her  and  at  her  death 
the  fee  vested  In  appellant,  her  child.  While, 
on  the  other  hand,  appellees  contend  that 
the  rule  In  Shelley's  Case  applies,  and  that 
by  reason  thereof,  Mrs.  Pearce,  formerly 
Mignonette  Carrington,  took  the  fee-simple 
title  under  the  will  of  her  father,  and  there- 
by had  the  right  to  devise  her  Interest  in 
said  estate  to  her  husband,  as  was  In  fact 
done  by  her.  So  the  question  for  our  con- 
sideration is  whether  Mrs.  Pearce,  formerly 
Mignonette  Carrington,  took  a  fee-simple  title 
or  only  a  life  estate  under  the  will  of  ber 
father.  Provisions  such  as  the  present  have 
been  the  fmltful  field  of  much  litigation  In 
this  state  and  elsewhere,  and  similar  words 
to  those  used  In  this  will  have  often  passed 
under  judicial  scrutiny;  so  that  we  have 
many  adjudications  to  guide  us  in  the  de- 
termination of  the  question  Involved,  the  dif- 
ficulty usually  being  in  applying  the  law  to 
the  particular  facts  in  hand.  As  said  In 
Hopkins  V.  Hopkins,  122  S.  W.  15:  "The 
role  in  Shelley's  Case  may  be  thus  stated:  If 
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an  (State  for  life  or  any  other  particular  es- 
tate or  tredold,  be  given  to  one,  with  re- 
mainder to  his  heirs,  the  first  taker  shall  be 
held  to  have  the  fee,  and  the  heirs  wUl  take 
by  descent  and  not  by  purchase." 

It  has  been  held  In  this  state  that  If  the 
grantee  clearly  evinces  an  Intention  to  create 
a  life  estate  In  the  first  taker,  with  remain- 
der to  the  children  of  the  grantee,  the  gran- 
tor^ declared  Intention  wUl  control,  notwith- 
standing the  nse  of  the  words  which  woald. 
If  unrestricted.  Invoke  the  operation  of  the 
role  In  Shelley's  Case.  Slmonton  v.  White, 
93  Tex.  50,  53  8.  W.  S39,  77  Am.  St.  Rep.  824. 
But  It  has  also  been  held  In  Hancock  v.  But- 
ler, 21  Tex.  804,  that  it  Is  the  policy  of  the 
Goarts  to  so  construe  an  Instrument  as  to 
pass  the  greatest  estate  to  the  first-named 
grantee  whldi  the  instrument  is  capable  of 
passing  by  fair  construction.  Like  words  to 
those  used  In  the  wUl  under  consideration 
have  frequently  been  held  to  be  within  the 
operation  of  the  rule  in  Shelley's  Case,  and 
tibereby  to  convey  the  fee ;  and  this,  we  take 
It,  abould  be  the  rale  here,  unless  by  some 
otber  portion  of  the  will  It  clearly  appears 
tbat  a  different  Intention  was  evinced  by  the 
decedent  There  is  nothing  to  indicate  such 
intention,  in  our  opinion.  In  any  part  of  the 
will  It  Is  true  that  by  the  eighth  Item  it  is 
prorided  that  in  the  event  of  the  death  of 
either  of  testator's  daughters  therein  mention- 
ed without  heirs,  her  portion  should  revert 
to  tbe  body  of  the  estate,  and  be  partition- 
ed among  the  survivors.  In  our  opinion  this 
language  should  not  be  so  construed  as  to 
have  the  effect  of  limiting  to  the  devisees  a 
life  estate  only,  and  thus  preventing  tbe  ap- 
plication of  the  rule  in  Shelley's  Case. 

In  the  case  of  Calder  v.  Davidson  (Civ. 
App.)  59  S.  W.  300,  it  was  held,  as  shown  by 
the  syllabus,  that  "a  deed  from  a  father  to 
bis  married  daughter,  reciting  that  the  gran- 
tor conveyed  certain  real  estate  to  the  gran- 
tee and  the  heirs  of  her  body  by  her  then 
husband,  in  consideration  of  natural  love 
and  affection  vested  a  title  in  fee  simple  In 
the  grantee,  and  not  a  mere  life  estate.  Jus- 
tice 6111,  in  delivering  the  opinion  of  the 
coart,  saying,  among  other  things:  "It  is 
Immaterial  that  the  subsequent  limitation 
was  to  the  heirs  of  her  body  by  a  person 
named.  Since  It  does  not  appear  tbat  the 
words  were  used  In  the  sense  of  'children,' 
their  l^al  Import  would  at  common  law 
bare  created  a  fee-tail  special  and  cannot  be 
given  effect  Of  latter  years  the  question 
has  seldom  been  made,  except  where  there 
wag  a  distinct  effort  on  the  part  of  the  gran- 
tor to  create  a  life  estate  In  the  first  taker." 

In  the  case  of  Seay  v.  Cockrell  (Sup.)  115 
S.  W.  1160,  it  was  held  that  a  devise  to  the 
bodily  heirs  named  of  testatrix's  son,  follow- 
ed by  a  clause  providing  that  such  devisees 
Shan  not  sell  the  land  which  shall  on  their 
death  revert  to  their  heirs,  is  within  the 
role  in  Shelley's  Cas^  for  tbe  word  "helrs^' 


is  a  word  of  limitation  and  not  of  purchase, 
and  the  devisees  took  a  fee-simple  title.  In 
view  of  the  holdings  of  our  own  Supreme 
Court  upon  this  subject  we  are  inclined  to 
believe  that  the  court  below  was  correct  In 
its  ruling  to  tbe  effect  that  Mrs.  Pearce,  by 
tbe  will  of  her  father,  took  a  fee-simple  title 
to  the  property  In  question,  and  therefore 
overrule  appellant's  first  assignment  of  er- 
ror. We  cite  in  addition  to  the  cases  hereto- 
fore referred  to  in  support  of  this  ruling  tbe 
following:  Bev.  St  1896,  art  627;  Chace 
V.  Gregg,  88  Tex.  552,  32  S.  W.  520;  Haw- 
kins V.  Lee,  22  Tex.  544;  Singletary  v.  HiU, 
43  Tex.  588;  Lacey  v.  Floyd,  99  Tex.  112, 
87  S.  W.  665 ;  St  Paul's  Sanitarium  v.  Free- 
man, 111  S.  W.  443;  Scott  v.  Brin,  107  S. 
W.  565;  Laval  v.  Staffel,  64  Tex.  370;  Mo- 
Kee  V.  McKee  (Ky.)  82  S.  W.  451;  16  Cyc. 
pp.  602,  604,  619,  626;  1  Washburn  on  Real 
Prop.,  64,  subd.  92. 

By  her  second  assignment  appellant  urges 
that  the  court  erred  In  holding  that  the  will 
of  Mignonette  C  Pearce  was  valid  and  vest- 
ed title  to  one-half  of  tbe  laud  described  in 
the  petition  in  the  plaintiff,  James  E.  Pearce, 
and  In  holding  that  article  5345  of  the  Re- 
vised Statutes  of  1895  was  not  applicable 
to  said  will,  in  this — that  said  will  having 
been  executed  before  the  birth  of  the  child 
Mignonette  Carrlngton  Pearce,  and  she  not 
having  been  provided  for,  or  her  name  men- 
tioned In  said  will,  the  court  should  have 
beld  the  same  to  have  no  effect  during  her 
Ufe  and  was  void,  py  her  proposition  there- 
under she  Insists  that  tbe  statutes  are  man- 
datory, and  appellant  having  been  bom  after 
her  mother  had  executed  her  will,  and  there 
being  no  mention  of  or  provision  for  appel- 
lant in  said  will,  the  same  is  of  no  effect  and 
is  void. 

Mrs.  Pearce's  will  was  executed  on  the  9th 
of  January,  1902.  Appellant  was  bom  on  tbe 
24th  of  February,  1902.  Item  4  of  said  will 
Is  as  follows:  "I  bequeath  my  one-fourth  in- 
terest in  the  homestead  lot  of  my  father's 
estate,  lots  7,  8,  and  9  In  block  108  In  the 
city  of  Austin,  to  my  mother.  In  case  of  her 
death  previous  to  my  own,  to  my  two  sisters, 
Lillian  and  Maude.  This  section  is  to  be 
null  and  void  in  case  of  living  issue  bom  of 
my  body."  By  a  subsequent  section  of  her 
wUl  she  bequeathed  to  her  husband,  James  El. 
Pearce,  amongst  other  things,  her  Interest 
In  the  land  described  in  tbe  petition.  The 
^ect  of  appellant's  contention  Is  that  her 
mother's  will  does  not  become  operative  as 
against  her  because  she  was  bom  since  the 
win  was  executed,  and  as  she  contends,  she 
was  not  mentioned  nor  provided  for  therein. 
The  question  for  determination,  therefore.  Is 
whether  or  not  the  will  of  her  mother  was 
thereby  revoked.  This  is  an  open  question 
in  this  state,  and  we  have  been  unable  to 
find  where  the  exact  point  now  before  the 
court  has  ever  been  passed  npon  In  any  othei 
jurisdiction. 
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At  common  law  the  cbange  In  conditions  of 
tbe  testator,  such  as  marriage  and  birth  of 
a  chUd,  would,  by  Implication  of  law,  revoke 
a  wUl.  Morgan  ▼.  Davenport,  60  Tex.  230; 
4tb  Kent,  p.  616  et  seq.;  vol.  30  (2d  Ed.)  Am.  & 
Eng.  Ency.  Law,  p.  643  et  seq.;  Theobold  on 
Wills,  p.  40;  American  Digest,  Cent.  Ed.,  vol. 
49,  §8  468  to  489  Inc.;  Hart  v.  Hart,  70  Ga. 
764;  Chicago,  B.  &  Q.  R.  Co.  v.  Wasserman 
(C.  C.)  22  Fed.  872.  Statutes  In  many  of  the 
states  have  been  enacted  bearing  npon  this 
subject,  and  in  our  own  state  we  find  the 
following  provisions  relating  to  iMSthumous 
children: 

"Art  5343.  When  a  testator  shall  have 
children  bom  and  his  wife  enceinte,  the  post- 
humous child.  If  unprovided  for  by  settle- 
ment and  pretermitted  by  his  last  will  and 
testament,  shall  succeed  to  the  same  pro- 
portion of  tbe  father's  estate  as  such  child 
would  have  been  entitled  to  If  the  father  had 
died  Intestate,  towards  which  portion  the  dev- 
isees and  legatees  shall  contribute  propor- 
tionately out  of  the  parts  devised  and  be- 
queathed to  them  by  such  last  will  and  testa- 
ment. 

"Art  5344.  If  a  testator  having  a  child  or 
children  born  at  the  time  of  mailing  his  last 
will  and  testament  shall,  at  bis  death,  leave 
a  child  or  children  bom  after  tbe  making  of 
such  last  will  and  testament  the  child  or 
children  so  afterbom  and  pretermitted  shall, 
unless  provided  for  by  settlement  succeed  to 
the  same  proportion  of  the  father's  estate  as 
they  weuld  have  been  entitled  to  If  the  father 
had  died  intestate,  toward  raising  which  por- 
tion the  devisees  and  legatees  shall  contribute 
proportionately  out  of  the  parts  devised  and 
bequeathed  to  them  by  such  last  will  and  tes- 
tament. In  the  same  manner  as  Is  provided  in 
article  5343. 

"Art.  5345.  Every  last  will  and  testament 
made  when  the  testator  had  no  child  living, 
wherein  any  child  he  might  have  Is  not  pro- 
vided for  or  mentioned,  if  at  the  time  of  his 
death  he  shall  leave  a  child,  or  leave  his 
wife  enceinte  of  a  child  which  shall  be  bom, 
shall  have  no  effect  dnrlng  the  life  of  such 
after-bom  child,  and  shall  be  void  unless  the 
child  die  without  having  been  married  and 
before  he  shall  have  attained  the  age  of 
twenty-one  years." 

In  the  case  of  Chicago,  B.  &  Q.  R.  Co.  v. 
Wasserman,  supra,  we  beg  to  quote  from 
Justice  Brewer's  opinion,  not  so  much  for 
the  purpose  of  showing  what  the  common  law 
was  on  this  subject,  but  with  the  view  of 
showing  what  has  been  the  trend  of  Judicial 
decision  in  this  country  in  the  interpretation 
and  constraction  of  statutes  passed  with  ref- 
erence thereto.  That  was  a  case  where  the 
testator  devised  all  of  his  property  to  his 
wife  who  was  enceinte  but  made  no  mention 
In  his  will  of  his  unborn  child.  The  section 
of  the  statute  of  Nebraska  then  under  con- 
sideration by  the  court  Is  as  follows:  "When 
any  child  shall  be  bom  after  the  making  of 


bis  parents'  will  and  no  ptOTlslon  dull  be 

made  therein  for  him,  such  child  shall  have 
the  same  share  in  the  estate  of  the  testator 
as  if  be  bad  died  Intestate,  and  the  share 
of  such  child  shall  be  assigned  to  him  as 
provided  by  law  as  in  cases  of  Intestate  es- 
tates, imless  It  shall  be  ai^arent  ^rom  the 
will  that  it  was  the  intention  of  the  testa- 
tor that  no  provision  should  be  made  for  such 
child." 

The  court  among  other  tbings  says:  "How 
can  any  Intention  as  to  this  child  be  gathered 
from  the  wUl  alone;  It  simply  gives  every- 
thing to  the  wife;  is  silent  as  to  chlldr^ 
If  I  could  look  beyond  tbe  will,  my  conclusion 
would  be  instant  and  unhesitating.  Limited 
by  tbe  statute  to  the  instrument  Itself,  what 
can  be  gathered  therefrom?  It  is  simply  a 
devise  of  all  property  to  the  wife.  No  refer- 
ence is  made  to  children  born  or  unborn. 
Can  I  Infer  from  his  silence  an  intention  to 
disinherit?  If  so,  the  mere  omissions  from 
a  will  would  always  stand  as  proof  of  an  ex- 
pressed intention.  And  whatever  of  apparent 
hardship  there  may  be  in  the  present  case,  a 
fixed  and  absolute  rule  prescribed  by  statute 
cannot  for  such  reason  alone,  be  ignored. 
That  the  rule  was  intentionally  thus  prescrib- 
ed Is  evident,  not  alone  from  the  clear  letter 
of  the  statute,  but  also  from  the  history  of 
this  question  at  common  law,  and  the  yarioos 
provisions  of  tbe  statutes  of  other  states. 
At  common  law  the  will  of  an  unmarried 
man  disposing  of  all  of  his  property  was 
presumably  revoked  by  his  subsequent  mar- 
riage and  the  birth  of  a  child.  This  rule 
was  borrowed  from  the  civil  law.  (Referring 
to  Justinian  for  tbe  basis  of  tbe  rule.) 
Whether  revocation  would  follow  from  sub- 
sequent marriage  alone  or  birth  of  a  child 
alone,  was  perhaps  a  doubtful  question.  In 
Brush  v.  Wllklns,  4  Johns.  Ch.  (N.  X.)  50t!, 
It  was  held  that  both  must  concur;  while  in 
McCullum  V.  McKenzie,  26  Iowa,  510,  the 
birth  of  a  child  alone  was  adjudged  suffi- 
cient. See  generally  upon  this  question,  1 
Redf.  Wills,  c.  7;  1  Williams,  Ex'rs,  c.  3,  f  5; 
4  Kent  Comm.  421-426.  It  was  also  for 
awhile  at  least  disputed  whether  such  revo- 
cation followed  absolutely  from  the  subse- 
quent marriage  and  birth  of  a  child,  or  was 
only  to°  be  presumed,  and  the  presumption 
subject  to  be  overthrown  by  evidence  of  tbe 
testator's  intention.  Lord  Mansfield  in  Brady 
V.  Cubltt  1  Doug.  39,  ruled  that  the  presump- 
tion from  marriage  and  the  birth  of  issue, 
like  all  other  presumptions,  "may  be  rebutted 
by  every  sort  of  evidence.'  See,  also,  1  PUl- 
11m,  473.  Such  seema  to  have  been  generally 
the  ruling  of  the  ecclesiastical  courts.  On 
the  other  hand  in  Holford  v.  Otway,  2  H.  Bl 
522,  Chief  Justice  Eyre  held  that  In  cases  of 
revocation  by  operation  of  law,  tbe  law  pro- 
nounces upon  the  ground  of  a  presumptio 
Juris  et  de  Jure,  that  the  party  did  inteod 
to  revoke,  and  that  presumptio  Juris  Is  so 
violent  that  It  does  not  admit  of  circum- 
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■tanoa  to  be  set  up  in  evldoice  to  repel  It' 
And  In  the  leading  case  of  Maraton  v.  Roe, 
8  AdoL  ft  E.  14,  by  aU  tlie  judges  In  the  ex- 
ebeqiier  chamber.  It  was  finally  decided  that 
the  revocation  of  the  will  took  place  In  con- 
■eqaenoe  of  a  rule  or  principle  of  law,  Inde- 
pendently altogether  of  any  question  of  In- 
tention of  the  party  himself.  Such  being  the 
final  solution  of  the  question  in  the  English 
courts.  It  cannot  be  that  the  purpose  of  the 
statute  In  question  was  to  open  the  door  to 
any  other  evidence  of  Intention  than  those 
expressly  named.  On  this  side  of  the  waters 
the  matter  has  generally  been  regulated  by 
statute,  with  a  prevailing  tendency  to  de- 
clare that  the  after-bom  child  takes  the  same 
share  that  it  would  have  done  if  the  father 
had  died  Intestate;  or  in  other  words  that 
the  will  la  absolutely  revoked  pro  tanto  unless 
iittm  Is  some  provision  made  for  such  child, 
or  an  express  intention  that  It  should  receive 
nothing.  The  statute  of  Wisconsin  is  Idto- 
tlcal  with  that  of  Nebraska;  and  In  Bresee 
V.  Stiles,  22  Wis.  120,  the  Inquiry  as  to  the 
testator's  Intentions  was  declared  to  be  lim- 
ited to  the  language  of  the  will,  and  the  will 
being  silent,  the  after-bom  child  Inherited. 
See  among  many  cases  the  following,  which 
(bow  how  carefully  the  courts  have  enforced 
the  rule  of  revocation  pro  tanto  in  the  inter- 
est of  the  child:  Waterman  v.  Bawkens,  63 
Me.  156;  Walker  v.  Hall,  84  Pa.  483;  Hol- 
llngsworth's  Appeal,  51  Pa.  518.  In  the  first 
tbe  testator  left  certain  real  and  personal 
estate  to  his  widow  during  her  life  and  wid- 
owhood, to  revert  to  his  heirs  upon  her  death 
OT  marriage,  and  gave  the  rest  to  his  father. 
A  daughter  bom  two  months  after  his  death 
was  held  unprovided  for  by  the  will,  and  re- 
covered tbe  share  of  the  estate  she  would 
bare  takoi  If  he  had  died  Intestate.  In  the 
ttcond  the  testator  gave  his  entire  estate  to 
hi8  wife,  saying  In  the  will,  'having  the  ut- 
most confidence  in  her  Integrity,  and  belley- 
iat  that  should  a  child  be  bom  to  us  she 
would  do  tbe  utmost  to  rear  It  to  the  honor 
asd  glory  of  Its  parents,'  and  the  same  rul- 
ing was  made.  In  the  last  case  the  will  in 
terms  committed  any  after-born  child  to  the 
{oardlanship  of  his  wife,  adding  'which 
goardlanshlp  I  Intend  and  consider  a  suit- 
able and  proper  provision  for  such  child,' 
and  itlll  a  similar  decision  was  pronounced. 
Farther  citations  would  seem  unprofitable 
to  sum  the  matter  up,  the  common-law 
courts  of  England  finally  reached  the  condn- 
ilon  that  the  revocation  was  absolute  upon 
tbe  happening  of  marriage  and  birth  of  Issue, 
and  not  dependent  upon  evidence  of  testator's 
lotentionB.  The  general  tendency  of  statute 
law  in  this  country  is  In  the  same  direction, 
and  courts,  as  a  rule,  have  carefully  protect- 
ed the  rights  of  the  after-bom  children.  The 
langnage  of  the  statute  Is  plain  and  unam- 
blgnons.  The  will  makes  no  provision  for 
this  child,  does  not  mention  or  refer  to  her, 
and  on  Ita  face  manifests  no  Intention  that 


she  should  be  unprovided  for.  Hoioe  It  must 
be  held  that  she  takes  the  same  share  In  thfr 
estate  which  she  would  have  taken  had  her 
father  died  Intestate,  to  wit,  one-haU." 

We  are  Inclined  to  adopt  the  liberal  rule 
of  constractlon  which  seems  to  have  prevail- 
ed in  our  sister  states  with  reference  to  this 
subject,  in  the  absence  of  any  expression  by 
our  own  courts  thereon.  Article  6345  of  our 
statute  above  quoted,  we  think,  rules  the 
present  case.  It  therefore  becomes  impor- 
tant to  determine  what  is  meant  thereby. 
In  the  case  at  bar,  if  it  can  be  held  that  the 
will  of  Mrs.  Pearce  provided  for  or  mention- 
ed her  unborn  child,  then  In  that  event  her 
will  should  be  sustained.  And  it  Is  con- 
tended  by  appellees  that  Item  4  above  quot- 
ed of  her  will,  not  only  mentions  but.  In  ef- 
fect, provides  for  said  minor.  It  will  be  seen 
by  reference  to  said  section  that  certain  lots 
In  the  city  of  Austin  are  devised  to  her  moth- 
er, and  in  case  of  her  death  previous  to  her 
own,  then  to  her  two  sisters,  Lillian  and 
Maude.  It  is  expressly  declared,  however, 
that  this  section  shall  be  null  and  void  In 
case  of  living  Issue  born  of  her  body.  We 
think  It  Is  clear  that  by  said  section  no  pro- 
vision Is  made  for  said  after-bom  child.  It 
Is  true  that  upon  the  happening  of  the  con- 
tingency named  the  section  becomes  inopera- 
tive, and  the  result  would  be  that  the  child 
would  take  a  part  of  said  property  by  the 
laws  of  descent  and  distribution;  but  this. 
In  our  judgment,  Is  not  such  a  provision  for 
tbe  benefit  of  the  dilld  as  the  statute  con- 
templated must  be  made  in  the  will  itself, 
since  whatever  benefit  comes  to  her  Is  deriv- 
ed from  the  statute  of  descent  and  not  from 
the  provisions  of  tbe  will.  But  what  Is 
meant  by  the  word  "mentioned"  as  used  in 
the  statute?  Certainly  it  was  not  contem- 
plated that  the  mere  refer^ice  by  tbe  testa- 
trix in  this  section  of  the  will  to  the  antici- 
pated birth  of  a  child  would  meet  the  re- 
quirements of  the  statute  In  this  respect.  If 
not,  then  what  was  intended  by  its  use?  It 
Is  true  that  our  lexicographers  say  that  the 
word  "mention"  means:  "The  act  of  men- 
tioning; brief  remark  or  statement  about  a 
person  or  thing;  allusion;  notice,  etc." 
(Standard  Dictionary.)  But  we  think  the  ev- 
ident purpose  of  the  lawmakers  in  the  use 
of  this  word  in  this  connection  was  not  only 
that  reference  should  be  made  to  the  after- 
bom  child,  but  that  It  was  Intended  there- 
by to  be  used  In  the  sense  of  excluding  the 
child  from  a  participation  thereunder.  The 
law  did  not  Intend  to  do  a  vain  or  meaning- 
less thing;  and  It  seems  to  us  that  the  ob- 
ject and  purpose  of  the  statute  was  that  tbe 
will  should  be  inoperative  as  to  an  after- 
born  child,  if  the  will  failed  to  provide  for 
the  child,  and  by  reference  to  It  did  not  In 
some  way  manifest  her  Intention  to  exclude 
it  from  taking  anything  thereunder.  The 
books  say  that  a  child  In  ventre  sa  mere  is 
capable  of  inheriting,  provided  It  Is  borji 
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alive.  Theobold  on  WUlB,  pp.  297,  298 ;  Am. 
&  Bng.  Kncy.  Law  (2d  Ed.)  vol.  27,  p.  316.  It 
is  then  joBt  as  capable  of  particular  and  defi- 
nite mention  as  thongh  It  bad  been  bom, 
«xcept  that  It  could  not  be  referred  to  by 
name;  and  a  failure  by  the  testatrix,  we 
think,  under  such  drcumstances,  to  gpedflcal- 
ly  refer  to  the  fact  of  her  enc^nte  condi- 
tion, and  to  either  provide  for  or  exclude 
such  child,  la  equivalent  to  pretermitting  said 
child. 

It  Is  obvious  from  what  has  heretofore 
been  said  that  under  the  common  law  a 
wife's  win,  who  was  enceinte  at  the  time 
it  was  made,  falling  to  provide  for  or  ex- 
clude the  child  from  participation  thereun- 
der, would,  by  reason  of  the  changed  condi- 
tion, to  wit,  the  birth  of  the  child,  thereby 
be  revoked.  It  la  true  it  has  been  held  In 
Morgan  v.  Davenport,  supra,  that  we  cannot 
resort  to  the  common  law  for  causes  which 
would  operate  to  revoke  a  will,  since  our 
statute  provides  for  and  furnishes  the  only 
causes  for  the  revocation  of  a  will  In  this 
state;  still,  we  do  not  think  that  we  are 
prevented  from  looking  to  the  common  law 
when  we  are  undertaking  to  construe  and  in- 
terpret the  meaning  of  the  statute  itself. 
But  there  is  a  distinction  between  what  the 
statute  may  he  intended  to  embrace,  and 
what  acts  or  things  may  really  be  embraced 
thereby.  So  here,  where  there  Is  no  special 
provision  for  the  expected  child,  and  where 
there  Is  no  reference  to  the  testatrix's  then 
enceinte  condition,  but  a  mere  general  state- 
ment to  the  eftect  that  a  certain  item  of  the 
will  should  not  be  operative  in  the  event  of 
the  birth  of  a  child.  Is  not,  in  onr  judgm^it, 
sudi  a  mention  as  the  statute  contemplates. 
The  obvious  meaning  of  this  statute  seems 
to  ns  to  be  that  where  the  exnected  child  Is 
unprovided  for,  and  there  is  likewise  a  fail- 
ure to  definitely  exclude  it  from  participa- 
tion in  the  estate  by  some  direct  mention. 
It  will  as  at  common  law  have  the  effect  to. 
revoke  and  annul  the  will,  and  thereby  per- 
mit the  child  to  inherit  from  its  parent,  as 
though  she  had  died  intestate. 

Again,  is  not  the  mention  that  is  made  of 
the  after-bom  child  in  the  will  equivalent  to 
pretermitting  said  child?  It  is  trae,  said 
diild's  birth  may  be  said  to  have  been  con- 
templated by  the  testatrix  when  making  the 
will,  but  that  is  all — ^no  provision  Is  made 
for  her  by  said  item  of  the  will,  as  we  have 
seen,  nor  is  she  excluded  therefrom,  nor  does 
it  provide  that  any  particular  thing  should 
flow  from  this  allusion  to  the  child.  The 
mention  thus  made  of  the  child  is,  therefore, 
so  far  as  the  legal  effect  is  concerned,  no 
more  than  If  she  bad  not  been  considered  at 
alL  Now  we  think  this  last  section  of  our 
statute  should  be  construed  In  connection 
with  the  two  preceding  articles;  and  it  is 
evident  tliat  the  three  together  were  intended 
by  the  Legislature  to  cover  the  entire  sub- 


ject of  posthumons  children.  Now  the  two 
preceding  articles,  in  effect,  provide  that 
posthnmous  children  shall  be  allowed  to  in- 
herit npon  the  concurrence  of  two  things,  as 
therein  stated — that  is,  npon  the  birth  ot  the 
child  subsequent  to  the  execntion  of  the  will 
which  is  not  therein  provided  for  but  which 
has  been  pretermitted  thereby— that  la,  not 
considered,  mentioned,  or  referred  to.  The 
fact  that  the  article  under  consideration 
which  immediately  follows  these  uses  the 
expression  that  the  child,  if  not  provided 
for  therein,  must  be  in  fact  mentioned  in  or- 
der to  make  the  will  effective,  would  seem  to 
indicate  that  by  the  use  of  the  word  "men- 
tioned," it  was  Intended  that  something  more 
than  a  mere  meaningless  reference  to  the 
child  was  intended;  for  If  this  were  not 
true,  the  word  "mentioned"  In  this  connec- 
tion, would  mean  no  more  than  the  word 
"pretermitted"  nsed  in  the  two  preceding  ar- 
ticles. It  is  apparent  to  us  that  the  law- 
makers Intended  by  the  use  of  the  word 
"mentioned"  that  the  testatrix  must  In  fact 
so  mention  or  refer  to  the  after-bom  child  as 
to  evince  the  Intent  on  her  part  that  said 
child,  who  was  so  unprovided  for  by  the  will, 
should  take  no  benefit  thereunder. 

So  believing,  we  think  the  coart  erred  in 
holding  that  said  minor  was  not  entitled  to 
participate  In  the  partition  of  the  land  de- 
scribed In  the  petition,  for  which  reason  we 
think  the  Judgment  of  the  court  below  should 
be  reversed  and  the  canse  remanded,  and  It 
is  so  ordered. 

Beversed  and  remanded. 


HABTFORD  FIBB  INS.  CO.  v.  BECTON 

etaLt 

(Court  of  Civil  Appeals  of  Texas.     Dec.  15, 

1909.    On  Motion  for  Rehearing, 

Jan.  19,  1910.) 

L  DEPOsrnoNB    (S    83*)  —  Suppbessios  - 

Gbounds. 

Depositions  could  not  be  suppressed  on  the 
ground  that  a  motion  to  strike  out  was  not  pass- 
ed upon  at  the  term  it  was  filed  ;  the  statate  ex- 
pressly authorizing  that  it  be  passed  upon  at  tbe 
next  term. 

[Ed.  Note.— For  other  cases,  see  Depositloni, 
Dec.  Dig.  t  83.*] 

2.  APFKAI.    and    ERBOB    (I    1061*)- HABKLE88 

Ebbob— Admission    or    Evioenck  —  Facts 

Othebwise  Shown. 

Where  the  fact  sought  to  be  established  by 
depositions  was  shown  oy  all  the  evidence  so 
that  there  was  no  issue  thereon,  any  error  in  ad- 
mitting the  depositions  was  harmless. 

[Bid.  Note.— For  other  cases,  see  Appeal  «nd 
Error,  Cent  Dig.  SI  4161-4170;    Dec.  Di«.  I 
1051.*] 
a  Appeal  and  Ebbob  (J  1060*)— Habmum 

EBBOB— IMPBOPKB  ABOUlfXHT. 

Where,  in  an  action  on  a  fire  policy,  in 
which  the  principal  issue  was  whether  plaintiE 
kept  an  iron  safe  in  his  store  and  kept  his  bo(^ 
therein  as  required  by  the  policy,  and  the  evi- 
dence showed  that  he  kept  the  safe,  bat  intde  it 
an  issue  of  fact  whether  the  books  were  kept 


•Tor  other  cams  sm  sun*  topic  and  section  NUMBBB  In  Dao.  t  Am.  Dlfi.  U07  to  data,  ft  RaporUr  InMM 
t  Writ  of  error  denied  br  Supreme  Court. 
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there  on  tiie  nigbt  of  the  fire,  and  the  court  le^ 
qniied  a  finding;  for  defendant  if  they  were  not, 
remaita  of  plaintiff's  counsel  in  the  opening  ar- 
(oment  that  "if  Jesus  Christ,  the  Son  of  God, 
should  come  to  earth  and  take  out  an  insurance 
poller,  and  Hia  property^  was  destroyed  by  fire, 
these  insurance  companies  would  char^  Him 
with  burning  np  his  property,"  covdd  not  have 
prejudiced  defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4135;   Dec.  Dig.  (  1060.*] 

4.  Apfeai.  ahd  ^bbob  (I  1061*)— Habkless 
EuoB— Admission  or  Btidbngb— Pbejudi- 
ciAL  Effect. 

In  an  action  on  a  fire  policy,  if  testimony 
by  insured's  wife  that  defendant's  spent  did  not 
offer  to  return  the  unearned  premium  to  her- 
self or  her  husband  was  not  admissible  because 
the  nremium  should  have  been  returned  to  in- 
fuea,  if  to  any  one,  its  admission  was  not  re- 
TeniUe  in  Tiew  of  her  testimony  that  the  premi- 
nn  was  not  offered  to  her  husband. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4161-4170;  Dec.  Dig.  { 
1061*J 

5.  Afpkai,  and  Ebbob  (f  1050*)— Habiclkbs 
Ebbob— Pbejttdicial  Effect. 

In  an  action  on  a  policy  covering  goods  de- 
stroyed by  fire,  any  error  in  admitting  testimony 
that,  when  witness  was  at  plaintiff's  store  a 
couple  of  weeks  before  the  fire,  the  goods  there- 
in aiqieared  to  be  worth  a  certain  sum.  be- 
esose  the  value  before  the  fire  was  not  evidence 
of  the  value  at  that  time,  was  not  harmful  to  de- 
fendant, where  there  was  no  evidence  tending  to 
show  that  the  value  of  the  goods  at  the  time  of 
the  fire  was  less  than  the  amonnt  of  the  verdict 
for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  1050.*] 

t  Isstjbance  (I  662*)- FiBE  Inbubancb— Ao- 

noNs— Admission  of  Evidence, 
Where,  in  an  action  on  a  fire  policy,  there 
vas  no  proof  of  a  custom  by  the  company's  ad- 
juster to  notify  insured  before  examining  the 
property  after  ue  fire,  and  the  policy  did  not  re- 
quire such  notice,  it  was  error  to  admit  evidence 
that  the  adjuster  did  not  notify  plaintiff's  at- 
torney before  investigating  the  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  I  662.*] 

7.  Afpcai.  and  Ebbob  (t  1051*)— Habulesb 
Ebbob— Admission  or  Btidbncb— Pbejudi- 
CUL  Effect. 

Error  in  admitting  testimony.  In  an  action 
on  a  fire  policy,  that  the  company's  adjuster  did 
not  give  insured's  attorney  notice  when  he  went 
to  investigate  the  loss  aiter  the  fire,  was  not 
pRjodicial  so  as  to  be  revenible,  even  if  tend- 
ing to  give  the  impression  of  a  design  to  secure 
a  false  and  favorable  statement  from  insured, 
where  an  inference  could  have  been  drawn  from 
other  testimony  that  defendant's  adjuster  gave 
no  notice  to  plaintiff's  attorney. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Emr^  Cent.  Dig.  H  4161-4170;    Dec  Dig.  i 

Error  ftt>m  District  Conrt,  Guadalnpe 
Coanty;   M.  Kennon,  Jndge. 

Action  by  J.  D.  Becton  and  another  against 
the  Hartford  Fire  Insurance  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
hrliigs  error.    Affirmed. 

Wm.  Thompson  and  Geo.  S.  Wright,  for 
plaintiff  In  error.  Ben  H.  Terrell,  A.  H. 
loasg,  and  Dibrell  &  Mosbelm,  for  defend- 
ants In  error. 


JAMBS,  C.  J.  This  suit  Was  Instituted  on 
August  8,  1907,  by  J.  D.  Becton,  as  the  as- 
sured, on  a  fire  Insurance  policy  In  the  sum 
of  $1,600,  covering  a  stock  of  goods  and  fix- 
tures belonging  to  plaintiff  In  bis  store  at 
Olmus,  Tex.,  which  he  alleged  was  destroy- 
ed by  Are  on  or  about  May  31,  1007. 

Defendant  answered  by  demurrers  and  al- 
leged violations  of  the  policy  as  follows: 
(1)  That  the  assured  neglected  to  keep  the 
books  as  provided  In  the  iron-safe  clause, 
and  neglected  to  keep  same  In, an  Iron  safe 
at  night,  or  at  some  other  place  than  the 
store,  and  negligently  permitted  such  books 
as  were  kept  to  remain  In  the  store  outside 
of  the  safe  and  permitted  the  same  to  be- 
come. That  he  neglected  and  failed  since 
the  fire  to  produce  the  books  and  inventories 
as  called  for  In  the  contract  (2)  That,  aft- 
er the  Issuance  of  the  policy,  the  assured  s(dd 
the  entire  property,  or  a  large  part  thereof, 
and  thereafter  the  property,  and  particu- 
larly a  portion  described  as  a  stock,  was  re- 
moved from  the  building,  and  such  stock  was 
sold  In  bulk  and  remained  in  another  loca- 
tion and  was  not  Injured  or  destroyed  by  the 
fire,  which  sale  defendant  was  Informed  and 
alleges  was  to  one  Petit  (3)  That  there  was 
a  mortgage  on  the  fixtures  at  the  time  the 
policy  was  Issued,  or  was  placed  thereon  aft- 
er the  policy  was  Issued.  The  answer  also 
pleaded  that,  after  the  fire,  defendant  by  let- 
ter to  the  assured  denied  liability  on  the  pol- 
icy and  offered  to  return  the  premium  on 
surrender  of  the  policy ;  also  pleaded  that  the 
assured  was  not  the  sole  and  unconditional 
owner  of  the  property  Insured,  which  was 
one  of  the  conditions. 

By  supplemental  petition  plaintiff  and  bis 
trustee  in  bankruptcy,  Ben  Terrell,  alleged 
that  defendant's  agent  agreed  to  issue  a  pol- 
icy without  the  Iron-safe  clause  and  other 
matters,  to  which  pleading  defendant  filed 
a  supplemental  answer  containing  exceptions 
to  the  above  and  general  denial.  Subsequent 
pleadings  were  filed,  In  which  defendant 
pleaded  that  it  was  provided  In  the  policy 
that.  If  the  assured  should  swear  falsely  In 
reference  to  a  loss  before  or  after  a  fire.  It 
should  become  null  and  void,  and  that  Becton 
did  swear  falsely  In  reference  to  the  loss  in 
question,  and  this  was  denied  by  plaintiff. 
The  verdict  was  for  plaintiff  for  tbe  full 
amount  of  tbe  insurance. 

The  court  did  not  submit  anything  with 
regard  to  the  Issue  whether  or  not  the  de- 
fendant had  waived  tbe  Iron-safe  clause,  but, 
on  the  contrary,  tbe  court  assumed  the  valid- 
ity of  the  clause  In  all  of  its  parts.  Hence 
the  first,  second,  and  third  assignments  are 
overruled. 

Tbe  fourth,  fifth,  and  sixth  assignments 
complain  of  tbe  overruling  of  defendant's 
motion  to  suppress  the  depositions  of  Col- 
vllle,  AUenswortb,  and  Holmes.     The  depo- 
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sttlons  were  not  subject  to  be  suppressed  be- 
cause the  motions  to  strike  out  were  not 
passed  on  at  tbe  term  at  wblcb  they  were 
filed ;  the  statute  expressly  authorizing  them 
to  be  passed  on  at  the  next  term.  Another 
ground  of  objection  which  figures  under  these 
assignments  Is  that  the  notary's  certificate  on 
the  ravelope  or  envelopes  did  not  have  his  seal 
attached  to  his  signature.  This,  It  appears, 
has  been  held  essential  by  the  €k)nrt  of  Cirll 
Appeals  for  the  Third  District  in  a  case  not 
yet  oflBclaUy  reported  styled  Wlsegarver  v. 
Yinger,  122  S.  W.  925.  We  find  It  unneces- 
sary, for  the  reason  hereafter  stated,  to  rule 
on  this  question.  AH  these  depositions  ap- 
pear to  have  been  directed  towards  showing 
the  goods  on  hand  when  the  fire  occurred. 
Inasmuch  as  by  all  the  testimony  the  value 
of  the  goods  destroyed  was  shown  to  be  in 
harmony  with  tbe  verdict,  and  there  was 
really  no  Issue  on  the  subject,  an  error,  if 
any,  in  admitting  the  testimony,  was  an  Im- 
material one.  The  same  applied  to  the  sev- 
intb  and  eighth  assignments,  and  also  to  tbe 
eleventh,  in  connection  with  which  we  show 
that  appellant's  brief  does  not  allege  that 
there  was  any  issue  in  the  evidence  concern- 
teg  the  value  of  the  goods  on  hand  at  the 
ilme  of  the  fire,  and  hence  these  assignments 
fall  short  of  pointing  out  error,  and  are 
ther^ore  insufildent  in  substance.  For  this 
reason  alone  these  assignments  should  be 
overruled. 

The  ninth  assignment  complains  of  the  fol- 
lowing remark  of  appellee's  counsel  made  in 
tbe  .opening  argument  to  the  Jury:  "If  Jesus 
Christ,  the  Son  of  God,  should  come  to  this 
earth  and  take  out  an  insurance  policy  and 
His  property  was  destroyed  by  fire,  these  in- 
surance companies  would  charge  Him  with 
burning  up  his  property."  Counsel  in  the 
proposition  say  this  should  reverse  the  Judg- 
ment in  an  action  against  an  Insurance  com- 
pany where  there  is  no  charge  of  arson  ei- 
ther in  the  argument  of  defendant's  counsel 
or  In  the  pleading,  and  where  there  is  a 
close  Issue  of  fact,  and  where  the  court, 
when  such  language  was  objected  to  at  the 
time,  did  nothing  in  the  matter.  The  lan- 
guage by  counsel  in  an  argument  In  any  cir- 
cumstances cannot  be  commended.  Tbe  ques- 
tion for  us,  however,  is  merely  whether  or 
not  it  probably  infiuenced  tbe  Jury  in  de- 
ciding what  was  in  issue  before  them.  Ap- 
pellant, at  considerable  length,  goes  into  the 
evidence,  and  seeks  to  show,  to  state  the 
matter  briefly,  a  state  of  evidence  tending  to 
show  that  Becton  had  no  safe,  and  also,  that 
he  did  not  have  the  books  in  a  safe  tbe  night 
of  the  fire.  That  Becton  had  no  safe,  and 
could  not  and  would  not  keep  a  safe  in  his 
store,  was  indicated  in  tbe  sworn  statements 
signed  by  Becton  and  his  wife  taken  after 
the  fire  on  an  examination  by  defendant. 
We  will  here  simply  refer  to  the  fact  that 
much  testimony  was  adduced  showing  that 
tbe  statement  signed  and  sworn  to  by  Becton 


'was  extracted  from  him  whfle  he  was  drunk 
and  Irresponsible,  and  that  glvm  by  his  wife 
she  signed  through  fear  of  her  husband,  wbo 
required  her  to  do  so.  We  mention  this,  bnt 
do  not  think  it  material  in  this  oonnectioD. 
We  find  that  outside  of  these  statements  all 
the  evidence  by  witnesses  showed  that  Bec- 
ton kept  an  iron  safe  in  the  store.  If  these 
witnesses  had  been  only  those  introduced  by 
plaintiff,  an  issue  might  be  taken  to  have 
fairly  existed  as  to  whether  their  testimo- 
ny, or  the  admissions  in  the  sworn  state- 
ments, r^resented  the  truth  of  the  matter. 
But  defendant  itself  put  a  witness  on  tbe 
stand,  and  showed  by  him  that  the  safe  was 
kept  in  the  store.  Now,  defendant  could  not 
have  reasonably  exx>ected  the  Jury  to  find 
that  the  safe  was  not  kept,  having  Itself 
introduced  a  witness  to  show  that  it  was 
there,  and  all  other  witnesses  testifying  to 
the  same  fact  Looking  at  it  in  a  practical 
way,  there  was  only  one  way  the  Jury  could 
have  been  expected  to  resolve  the  question, 
and  we  think,  therefore,  it  can  well  be  said 
that  there  was  really  no  Issue  before  the  Ja- 
ry  as  to  the  safe  being  kept 

The  other  issue  referred  to  by  counsel,  vlx, 
were  the  books  In  tbe  safe  that  night?  was 
one  that  clearly  did  exist,  and  could  have 
been  resolved  either  way.  The  court  dis- 
tinctly and  expressly  charged  the  Jury  to 
find  for  defendant  if  the  books  were  not  kept 
in  the  safe  that  night.  It  seems  to  us  that 
it  would  be  unreasonable  to  say  that  tbe 
above  language  of  counsdi  afCected,  or  was 
calculated  to  influence,  a  presumably  fair- 
minded  and  average  Jury  in  the  decision  of 
an  issue  so  clearly  and  decisively  submitted 
to  It,  concerning  a  fact  with  which  the  re- 
mark bad  not  tbe  slightest  connection. 

We  overrule  tbe  tenth  assignment,  for  tbe 
reason  that  the  evidence  it  refers  to  appears 
to  have  been  Immaterial.  As  briefed,  the 
basis  of  the  assignment  is  that  the  policy 
provided  that  it  shall  be  canceled  at  any  time 
by  the  company  by  giving  five  days'  notice 
of  such  cancellation,  and,  if  this  policy  shall 
be  canceled,  as  heretofore  provided,  or  be- 
come void  or  cease,  the  premium  having  been 
actually  paid,  tbe  unearned  premium  shall 
be  returned  on  surrender  of  this  policy.  Mrs. 
Becton's  testimony,  objected  to,  was  that  at 
the  time  (in  August  1906)  of  a  sale  by  Becton 
to  Petit  she  told  Tips,  defendant's  agent, 
about  the  sale,  and  he  did  not  offer  to  re- 
turn to  her,  or  her  husband,  the  premium. 
Now,  confining  appellant  to  the  proposition 
in  the  brief  under  this  assignment  it  raises 
this  question  only  that:  "If  the  unearned 
premium  should  have  beea  returned  to  an; 
one,  the  proper  party  for  it  to  be  returned 
to  was  the  assured,  J.  D.  Becton,  and  testi- 
mony to  the  effect  that  the  agent  Tips,  did 
not  offer  to  return  any  part  of  the  premium 
to  I.  M.  Becton,  the  wife  of  assured,  was  im- 
material, inadmissible,  and  misleading,  and 
the  court's  refusal  to  sustain  ddendant's  ob- 
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JecUon  to  midi  eTldeice  on  that  gronnd  was 
revetalble  error."  Inasmucb  as  she  answer- 
ed tbat  It  was  not  offered  to  herself  or  her 
husband,  there  la  nothing  of  substance  in  the 
proposition. 

The  Seventh  complains  of  testimony  by 
witness  Terrell,  who  stated  that  be  was  at 
plalntUh'  store  a  couple  of  weeks  or  such 
matter  before  the  fire,  and  he  wonld  say 
from  the  size  of  the  house  and  the  way  the 
goods  looked  on  the  counter  the  goods  were 
TTorth  $3,500.  This  was  objected  to  because 
their  ralue  two  weeks  or  so  before  the  fire 
was  not  proper  evidence  of  the  value  of  the 
goods  there  at  the  time  of  the  fire.  In  no 
event  conld  this  testimony  have  been  harm- 
ful to  defendant,  unless  there  was  evidence 
toiding  to  show  a  less  valne  of  the  property 
at  the  time  of  the  fire  than  was  necessary 
to  Josttfy  the  verdict  for  $1,600.  Nowhere  in 
connection  with  this  assignment  or  other- 
wise is  It  pointed  ont  In  appellant's  brief 
tbat  Oiere  was  testimony  which  raised  an 
Inne  concerning  the  valne  of  the  goods  as 
bring  of  Insufficient  valne.  Unless  there  was 
Each  an  Issue  made  by  the  testimony,  the  ad- 
mission of  this  testimony  is  not  shown  to 
have  been  prejudicial  error,  and  the  assign- 
ment Is  of  no  force  In  Itself  without  some 
racb  statement  connected  with  It. 

The  twelfth  assignment  complains  of  the 
admission  of  Terrell's  testimony  as  follows: 
"X^aestlon.  Now,  state  whether  or  not  you 
were  notified  by  Mr.  Tips,  the  agent  of  the 
company,  that  this  adjuster  was  going  out 
there  to  Investigate?  Ans.  I  wasn't  notified 
by  any  one."  Appellee  claims  that  it  was 
proper  to  show  that  Becton's  attorney  (who 
was  itr,  Terrell)  was  not  notified  of  the  ex- 
amination, as  a  material  circumstance.  In 
view  of  the  fact  that  the  evidence  shows 
tbat  the  adjuster  secured  the  services  of  the 
Justice  of  the  peace  and  of  the  county  at- 
torney and,  went  ont  in  the  country  where 
Becton  was,  made  him  beastly  drunk,  and 
procured  a  written  statement  from  him 
when  he  was  not  In  a  condition  to  make  a 
rational  statement  Appellant  in  Its  brief 
aaja  that  the  testimony  was  inadmissible 
and  improper,  as  it  was  easily  used  to  in- 
flaence  the  Jury,  and  also  that  the  evidence 
ahows  that  the  adjuster  who  held  the  ex- 
amination was  Ford,  and.  If  a  notice  should 
hare  been  given.  Tips,  the  agent,  was  not 
the  one  to  give  It.  We  think  the  admission 
of  the  evidence  was  improper,  no  notice  be- 
ing required  to  the  assured's  attorney,  and 
tbere  was  no  proof  of  such  a  custom.  But 
it  sbonid  not  cause  a  reversal  unless  It  was 
prejndidal.  This  then  is  the  question.  Ap- 
pelant does  not  state,  but  leaves  it  to  be  In- 
ferred how  snch  testimony  might  be  nsed  to 
inflnence  the  Jury.  We  infer  tbat  it  might 
bare  been  so  used  to  create  the  impression 
tbat  the  omission  was  In  furtherance  of  a 
ddiberate  design  to  secure  from  Becton  a 
-  false  and  favorable  statement  Was  not 
•odi  an  Inference  possible  from  the  other 


evidence?  Ford  testified  tbat  he  did  not 
know  who  Becton's  attorn^  was.  From 
this  It  Is  certain  that  Foid  gave  no  notice  to 
Becton's  attorney.  Becton's  attorney  was 
not  present,  and  it  was  entlrdy  Improbable 
from  all  the  circumstances  tliat  Tips  noti- 
fied any  attorney.  In  view  of  these  consid- 
erations, we  think  the  Judgment  should  not 
Buffer  a  reversal  fOr  such  matter  alone. 

The  thirteenth  assignment  is  overruled. 
There  was  no  error  in  refusing  to  give  the 
peremptory  instruction.  The  uncontroverted 
evidence  did  not,  as  is  claimed  by  appellant 
show  that  plaintiff  sold  his  stock,  of  goods  In 
bulk  to  Petit 

The  fourteenth  is  overruled,  as  the  ver- 
dict Is  not  contrary  to  and  is  supported  by 
the  evidence. 

The  fifteenth  and  sixteenth  are  likewise 
overruled  for  the  reason  that  the  verdict 
for  plaintiff  was  not  ambiguous  or  uncertain 
In  the  fact  that  the  plaintiff  in  the  action 
consisted  of  Becton  and  his  trustee  in  bank- 
ruptcy, who  was  prosecuting  and  represent- 
ing the  same  right 

Judgment  affirmed. 

On  Motion  for  Rehearing. 

The  first  proposition  of  appellant's  motion 
might  be  misleading,  unless  a  further  ex- 
planation is  made  of  the  evidence.  It  may 
be  tbat  the  statement  of  Mrs.  Becton  that 
the  Inventory  taken  on  January  1,  1007, 
showed  $3,000  worth  of  stock  and  fixtures 
taken  with  her  further  statement  that  the 
sales  averaged  from  $30  to  $100  a  day  and 
never  less  than  $30,  had  a  tendency  standing 
alone  to  show  that  at  the  date  of  the  fire  in 
May,  1907,  the  stock  became  depleted  to 
below  the  amoimt  of  the  insurance,  although 
all  the  witnesses  who  testified  as  to  what 
was  on  hand  then  placed  the  value  at  about 
$3,000.  Appellant  says  that  the  depositions 
that  were  admitted  over  objection  were  used 
to  show  that  the  depletion  was  made  up  by 
purchases;  and  hence  their  materiality. 
Had  these  depositions  not  been  Introduced, 
the  evidence  on  the  subject  of  value  at  the 
time  of  the  fire  placing  it  at  $3,000  would 
nevertheless  have  been  uncontradicted.  That 
testimony  necessarily  carried  the  Implica- 
tion that  the  stock  had  been  kept  up. 

However  this  may  be,  Mrs.  Becton  was  al- 
lowed to  testify  without  objection  as  fol- 
lows: "It  (the  inventory)  showed  that  we 
had  on  hand  January  1,  1907,  something  like 
$3,000,  between  $3,000  and  $3,500.  Some- 
times I  would  do  the  buying  from  that  time 
on,  and  sometimes  Mr.  Becton.  •  •  •  I 
kept  the  books  myself,  and  they  showed  ev- 
ery day  sales,  cash  sales,  credit  sales,  and 
my  buying — what  I  bought  every  day.  I 
mean  that  I  put  down  on  the  books  all  tbat 
I  sold,  whether  it  was  for  cash  or  credit 
and  the  goods  that  came  in  the  store."  The 
testimony  of  all  the  witnesses,  some  disin- 
terested, showed  the  goods  on  hand  when 
the  fire  occurred  at  approximately  the  value 
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of  the  Inyentory  of  January  Ist,  and  nobody 
testified  to  the  contrary,  and,  as  there  was 
testimony  that  was  uncontradicted  that 
goods  were  bought  from  January  Ist  on,  and 
the  business  went  on  as  usual,  we  fail  to 
see  how  In  yiew  of  all  this  that  the  state- 
ment of  Mrs.  Becton  that  the  daily  sales  ran 
from  $30  to  $100  tended  to  show  the  con- 
trary or  to  raise  a  conflict  in  the  evidence 
M  to  the  yalue  of  the  goods  burned. 
The  motion  Is  overruled. 


GALVESTON,  H.  &  a  A.  BY.  CO.  v.  WORD. 
(Court  of  Civil  Appeals  of  Texas.    Jan.  6,  1910.) 

1.  Cabbikbs  (§  228*)  —  Cabeiagb  or  Lite 
Stock— Actions— Evidence. 

Where  sheep  could  not  have  arrived  at  their 
destination  in  time  for  the  market  of  the  day  on 
which  the  shipment  would  have  been  made  bad 
cars  been  furnished  in  a  reasonable  time,  evi- 
dence of  the  state  of  the  market  on  that  day  was 
irrelevant. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  }  959;  Dec.  Dig.  {  228.»] 

2.  EVIDKNCK  (8  113*)— Relkvawot— Mabkkt 
Pbice  of  Live  Stock. 

Where  the  market  price  of  a  delayed  ship- 
ment of  sheep  at  their  destination  on  a  certain 
date  was  in  issue,  a  trade  publication  showing 
merely  a  demoralization  in  the  live  stock  market 
on  that  date,  and  the  cause  thereof,  but  contain- 
ing nothing  definite  as  to  the  price  of  sheep,  was 
properly  excluded  as  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S§  280,  260% ;   Dec.  Dig.  «  113.*] 

8.  Cabbiers  (S  230*)  —  Cabbiaqe  op  Live 
Stock  —  Breach    op   Contract  —  Instbco- 

TIONS — AJPPUCATION  TO  CASE. 

Where  the  sole  issue  was  whether  a  de- 
fendant had  furnished  cars  to  a  live  stock  ship- 
per in  a  reasonable  time  after  demand,  a  spe- 
cial charge  in  the  language  of  Gen.  Laws,  1907, 
p.  343,  c.  1S4,  that  it  was  defendant's  duty  to 
have  sufficient  cars  to  meet  all  demands,  was  er- 
roneous as  calculated  to  cause  the  jury  to  con- 
sider that  a  duty  not  in  issue  was  important. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  962;   Dec.  Dig.  {  230.*] 

4.  Trial  (S    228*)—  Instbdctions  —  StJPPi- 

CIENCT. 

A  charge  exonerating  defendant  from  lia- 
bility, if  "defendRnt"  was  guilty  of  contributory 
negligence  by  failing  to  exercise  ordinary  [care] 
in  his  shipment,  is  not  rendered  misleading  by 
the  use  of  the  word  "defendant"  instead  of 
"plaintiff,"  and  the  omission  of  the  word  "care" ; 
the  meaning  being  apparent. 

[E3d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  (S  50fr-512;  Dec.  Dig.  S  228.*! 

5.  Appeal  awd  Error  (J  730*)— Assiohmentb 

of  E>BB0B — SUPFICIENCT. 

An  assignment  of  error  complaining  of  the 
court's  failure  to  submit  an  issue  in  a  certain 
manner,  though  charges  were  requested,  instead 
of  alleging  error  in  respect  to  the  refusal  of  the 
charges,  is  insufficient. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  3013-3016;  Dec.  Dig.  i 
730.*] 

e.  Cabbiebs  (8  45*)  —  Cabbiaqe  of  Goods  — 
Furnishing  Cabs— Instructions  —  Appli- 
cation to  Case. 

Where  a  shipper  based  his  action  against  a 
carrier  upon  its  failure  to  furnish  cars  on  a  giv- 
en date  alleged  to  be  a  reasonable  time  after  a 


demand,  a  charge  antherising  a'  lecorery  for 
failure  to  furnish  cars  in  a  reasonable  time  gen- 
erally was  erroneous  as  submitting  en  issue  not 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Carrien,  Dec 
Dig.  §  45.*] 

7.  Tbial  (J  260*)  — iNSTBiroTioNS  — REoma- 

TIONS. 

A  charge  sutwtantially  embodied  in  one  giv- 
en is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8§  651-660;  Dec  Dig.  |  260.»] 

8.  Carbiebs  (8  217*)— Carbiers  op  Livk  Stock 
— ^Loss— Contributory  Neglioencb. 

A  shipper  of  live  stock  is  not  polity  of  oon- 
tribntory  negligence  in  simply  havug  bis  stock 
at  the  point  of  shipment  at  what  is  in  fact  a 
reasonable  time  after  a  demand  for  cars. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  |  931 ;   Dec  Dig.  8  217.*] 

9.  Trial  (f^l91*)  —  lNBraucTi0HB  — Applica- 
tion to  Facts. 

A  charge  detailing  facts  which  are  not  alt 
uncontroverted  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  420-431 ;   Dec.  Dig.  8  191.*] 

10.  Carbiebs    (8    230*)  —  Cab3IER8    of    Live 
Stock-Actions— Instructions. 

Where  there  was  evidence  that  a  panic  had 
afFected  the  live  stock  market  at  the  destination 
of  a  shipment  of  sheep,  delayed  by  neglect  to 
furnish  cars  in  a  reasonable  time,  and  that  there 
was  a  decline  in  the  sheep  market  prices  on  that 
account,  the  carrier  was  entitled  to  a  charge  that 
it  was  not  liable  for  a  fall  in  the  market,  if  no 
better  prices  were  obtainable  on  the  day  that  the 
shipment  would  have  arrived  had  cars  been  fur- 
nished than  on  the  date  of  its  arrival. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent 
Dig.  8  962;   Dec  Dig.  8  230.*] 

11.  Cabbiebs  (8   230*)  —  Cabbiebs  or  Live 
Stock— Action  s— I N  sTRUcno  Ns. 

Where  the  carrier  was  entitled  to  a.  charge 
that,  if  no  better  prices  were  obtainable  on  the 
day  on  which  the  shipment  would  have  arrived 
had  cars  been  furnished  than  on  the  day  of  its 
arrival,  the  shipper  could  not  recover  for  a  fall 
in  the  market,  the  reference  in  the  charge  to 
the  cause  of  the  fall  in  price  which  the  eyidence 
developed  did  not  vitiate  it 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  8  962;    Dec  Dig.  8  230.*] 

12.  Carriers    (8    230*)  —  Carbiers    of    Live 
Stock— Actions— Instructions. 

The  carrier  was  not  entitled  to  a  charge 
that  It  was  not  liable  for  a  decline  in  the  live 
stock  market,  if,  owing  to  a  financial  panic,  there 
was  no  readier  sale  for  a  shipment  on  the  day  on 
which  it  would  have  arrived  had  cars  been  fur- 
nished within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent  Dig.  8  962 ;  Dec  Dig.  8  230.*] 

Appeal  from  District  Court,  Bee  County; 
James  C.  Wilson,  Judge. 

Action  by  R.  E.  Word  against  the  Galves- 
ton, Houston  &  San  Antonio  Railway  Compa- 
ny. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

Baker,  Botts,  Parker  ft  Garwood  and  Proc- 
tor, Vandenberge  &  Craln,  for  appelant 
Dougherty  ft  Dougherty,  for  appellee. 

JAMES,  0.  X  Plaintiff  (Word)  sought 
damages  alleged  to  have  been  caused  him  by 
the  failure  of  defendant  to  furnish  him,  at 
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Dd  Bio,  Tex.,  wlttaln  a  time  alleged  to  be  a 
reaacmable  time,  certain  cars  In  whicb  to 
ihip  aome  1,094  head  of  sheep  from  Del  Rio 
to  Ft  Worth.  Plaintiff  aUeged  that  the  de- 
mand for  said  cars  was  made  on  October  26, 
190T,  to  be  famished  October  Slst,  and  by 
reason  of  the  fact  that  said  cars  were  not 
fnmlabed  by  defendant  nntil  November  4th 
the  sheep  were  held  at  Del  Rio,  and  while  so 
held  awaiting  the  cars  they  shrunk  and  lost 
in  weight  to  a  large  amount  Also,  alleged 
that  by  reason  of  said  delay  the  sheep  did 
not  reach  Ft  Worth  until  November  6th,  and 
that  the  market  there  had  declined  to  snch 
an  extent  that  plaintiff  could  not  sell  same, 
bnt  was  compelled  to  hold  them  for  70  days 
at  great  expense  for  feed  and  care,  and  that 
the  market  value  of  the  sheep  on  November 
6th  was  mnch  less  than  it  was  on  the  let  and 
2il  days  of  November,  being  the  dates,  al- 
leged by  plaintiff,  that  his  sheep  would  have 
arrived  had  defendant  furnished  the  cars  on 
October  30th  or  Slst ;  aU  the  damages  being 
laid  at  $2,500.  Defendant  interposed  demur- 
rers, and  plea  of  general  denial,  and  alleged 
contributory  negligence  on  the  part  of  plain- 
tiff, also  specially  plaintiff's  damages,  if  any, 
were  the  direct  result  of  his  negligence  in 
this :  That  plaintiff,  for  a  long  time  prior  to 
this  shipment,  knew,  or  in  the  exercise  of 
common  prudence  should  have  known,  that 
owing  to  the  then  prevailing  money  panic,  or 
by  reason  of  the  extent  of  the  supply  of  sheep 
apon  the  market  at  that  time,  or  for  both  of 
said  causes,  there  was  practically  no  sale 
for  sheep  of  said  character  upon  said  market, 
and  notwithstanding  this  he  shipped  same  to 
Ft.  Worth,  and  that  If  it  be  true  that  at  the 
time  his  sheep  arrived  in  Ft.  Worth  there 
was  no  market  there  for  them,  and  he  was 
damaged  thereby,  the  shipment  was  made 
with  knowledge  of  such  market  conditions, 
and  therefore  he  should  not  recover.  There 
was  another  plea  which  appellant  does  not 
consider  of  sufficient  importance,  on  this  ap- 
peal, to  state  In  its  brief,  and  which  we  like- 
wise deem  It  unnecessary  to  mention.  Plain- 
tiff was  given  a  verdict  for  |1,534.50. 

We  overrule  the  first  assignment  of  error 
for  the  reason  that  the  petition,  tested  by 
the  terms  of  the  special  demurrer,  was  suf- 
fldent  The  point  elaborated  by  propositions 
was  not  within  the  terms  of  the  special  de- 
mnrrer. 

The  second  assignment  la  also  overruled. 
Tlie  case  as  submitted  by  the  court's  charge 
rendered  the  subject-matter  of  this  special 
demarrer  immaterial. 

The  third,  fourth,  fifth,  and  sixth  asslgn- 
menta  deal  with  certain  statements  or  re- 
ports contained  In  the  Pt  Worth  Dally  Live 
Stock  Reporter  Issued  on  October  Slst,  No- 
vember 1st,  and  November  2d,  1907.  Under 
no  tbeory  of  the  evidence  could  the  sheep 
have  arrived  In  Ft  Worth  In  time  for  the 
market  of  the  Slst,  and  testimony  of  the 
■tate  of  the  market  on  that  date  was  Irrele- 


vant Hence  the  third  and  fourth  assign- 
ments disclose  no  error.  As  to  the  fifth,  the 
portion  offered  of  the  said  publication  of 
date  November  1st  contained  nothing  on  the 
subject  of  market  prices  except  prices  which, 
prevailed  on  the  Slst,  the  day  previous.  As 
to  the  sixth,  the  publication,  whicb  had  ref- 
erence to  November  1st,  was  as  follows :  "Oc- 
tober, 1907,  will  long  be  remembered  by  hand- 
lers of  stock  as  the  period  in  which  occurred 
one  of  the  sharpest  declines  and  most  un- 
satisfactory conditions  that  has  prevailed  in 
the  trade  during  recent  years.  Along  abeut 
the  middle  of  the  month  tightness  in  the  mon- 
ey market  and  a  few  bank  failures  began  to 
disturb  financial  New  York,  and  soon  spread 
untU  it  engulfed  to  a  lesser  degree  the  entire 
country.  In  the  live  stock  trade  the  fiurry 
In  financial  circles  made  much  worse  condi- 
tions that  were  already  bad,  and  which  bad 
been  caused,  as  regards  cattle,  by  excessive, 
marketing  here  and  elsewhere.  The  situa- 
tion during  the  last  eight  or  ten  days  of  the 
month  was  one  of  complete  demoralization  in 
the  market,  and  though  supplies  during  the 
last  four  days  were  considerably  reduced, 
more  cattle  came  In  than  could  be  moved 
at  much  the  lowest  prices  of  the  year,  while 
hog  values  touched  the  lowest  level  since 
January,  1906."  Except  that  It  shows  that 
the  live  stock  trade  was  depressed,  the  ex- 
tract offered  tended  to  furnish  nothing  def. 
Inlte  as  to  the  market  price  of  live  stock  on 
that  date.  Besides,  It  had  no  express  refer- 
ence to  sheep. 

The  seventh  assignment  refers  to  the  fol- 
lowing, from  the  same  Reporter  of  date  No- 
vember 2d :  "The  sheep  market  held  up  well 
until  Thursday  when  prices  broke  a  big  quar- 
ter In  sympathy  with  declines  elsewhere. 
The  tightness  of  the  money  market  caused 
feeders  to  be  neglected,  and  some  have  been 
here  all  week,  without  finding  a  buyer.  De- 
sirable eighty-pound  grass  wethers  sold  on 
Thursday  at  $4.80."  The  Thursday  preced- 
ing was  October  Slst,  which  was  not  a  rele- 
vant date.  In  so  far  as  the  foregoing  ex- 
tract has  a  tendency  to  throw  light  on  the 
market  as  It  existed  on  the  2d  of  November, 
it  does  nothing  more  than  to  show  a  depres- 
sion, and  the  cause  thereof.  The  court  was 
not  concerned  with  the  cause,  but  with  the 
fact  as  to  what  was  the  market  price  of  such 
sheep  as  plaintiff's,  on  the  proper  date  In  that 
market,  and  the  publication  furnished  noth- 
ing definite  on  that  issue,  and  not  negativing 
that  there  was  some  market  for  sheep.  Pub- 
lications of  this  kind,  like  other  forms  of 
evidence,  are  not  admissible  unless  they  are 
relevant  to  the  issue.  The  fact  to  be  inquir- 
ed into  being  the  market  price  of  these  sheep 
at  Ft.  Worth  on  a  certain  date  or  dates,  If 
the  publication  offered  In  evidence  does  not 
afford  evidence  of  that  fact,  there  could  be 
no  error  in  excluding  it  The  fact  that  on 
that  date  the  market  was  depressed  or  de- 
moralized (there  appearing  from  the  publl- 
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cation  that  there  was  some  market  on  the 
date)  wovid  not  shed  light  on  what  the  mar- 
ket value  was.  Whatever  the  cause,  the 
<|ue8tlon  still  would  be,  what  that  value  was 
at  the  time. 

The  eighth  assignment  complains  of  the 
following  special  Instruction  given  at  the  re- 
quest of  plaintiff:  "'You  are  instructed 
that  It  was  the  duty  of  the  defendant  to  pro- 
vide sufiSdent  cars  to  enable  It,  with  all  rea- 
sonable dispatch,  to  perform  all  of  its  du- 
ties as  to  all  traffic  whldi,  with  ordinary  dil- 
igence and  foresight,  could  be  anticipated,  as 
a  common  carrier* — ^because  same  is  a  charge 
upon  the  weight  of  the  evidence,  and  upon  an 
issue  not  raised  by  the  pleadings,  nor  by  tlie 
evidence,  and,  in  effect,  assumes  that  fail- 
ure to  do  a  certain  thing  would  constitute 
negligence  upon  the  part  of  defendant"  We 
think  this  assignment  is  well  taken.  The  is- 
sue as  made  was  whether  or  not  defendant 
furnished  these  cars  within  a  reasonable 
time.  The  charge  prepared  by  the  court  con- 
tained a  dear  presentation  of  this  issue. 
Negligence  of  defendant  in  no  other  respect 
was  claimed.  The  giving  of  the  above  spe- 
cial charge  confused  the  issue,  because  It 
was  calculated  to  cause  the  Jury  to  consider 
that  a  certain  duty  of  railroad  companies, 
which  had  nothing  to  do  with  this  case,  was 
important.  It  is  true  the  language  of  this 
special  diarge  Is  taken  from  the  act  of  May 
1,  1907  (Gen.  Laws  1907,  p.  843,  c.  184) ;  but 
Immediately  following  It  the  statute  proceeds 
to  say:  "And  to  furnish  all  necessary  and 
suitable  cars  and  vehicles  of  transportation 
for  all  freight  offered  or  tendered,  or  to  be 
offered  or  tendered  to  It  for  shipment  within 
a  reasonable  time  after  demand  made  there- 
for by  any  shipper  of  such  freight" 

It  is  clear  from  these  provisions  that  a 
railroad  company,  while  required  to  equip  It- 
self with  cars  sufficient  to  meet  the  demands 
of  freight  upon  it.  Is  not  required  to  have  at 
every  point  on  its  line  a  sufficient  supply  of 
cars  to  meet  all  demands.  It  is  not  claimed 
that  these  cars  were  not  furnished  plaintiff 
in  time,  because  defendant  did  not  have  suf- 
ficient cars,  but  because  defendant  failed  to 
have  them  at  Del  Rio  within  a  reasonable 
time  after  the  demand  for  them.  The  por- 
tion of  the  statute  given  In  charge  was  In- 
applicable. The  two  clauses  of  the  statute 
relate  to  entirely  different  subjects.  The  du- 
ty embodied  in  the  special  Instruction  was 
to  provide  itself  with  sufficient  cars,  the  oth- 
er was  to  have  sufficient  cars  for  a  particu- 
lar shipment  at  a  particular  point  within  a 
reasonable  time  after  demand.  The  very 
fact  that  the  court  charged  the  duty  im- 
posed by  the  former  provision  was  calculat- 
ed to  Impress  the  Jury  with  its  Importance 
'as  a  factor  in  this  case  in  determining  rea- 
«onabIe  time.  What  its  effect,  if  any,  upon 
the  Jury  was,  we  have  no  means  of  deter- 
mining; but  its  presence  in  the  charge  may 
nave  had  the  effect  of  leading  them  to  sup- 


pose that  the  failure  to  deliver  the  cars  at 
Del  Bio  on  October  30th  or  81st  was  dne  to 
the  fact  that  defendant  had  not  complied 
with  the  duty  to  provide  itself  with  soffident 
cars,  and  that,  if  it  had  done  so,  the  dates 
mentioned  afforded  a  reasonable  time  in 
which  to  have  had  them  at  Del  Rio.  The 
Jury  should  not  have  been  so  instructed  as 
to  be  led  to  believe  that  they  could  consider 
a  failure  to  perform  the  duty  to  provide  It- 
self with  sufficient  cars,  as  entering  into  the 
question  of  reasonable  time;  there  being  no 
pleading  nor  evidence  of  a  dereliction  in  this 
respect 

We  overrule  the  ninth  assignment  The 
portion  of  the  charge  called  in  question  is  not 
subject  to  the  criticisms  advanced  by  the  ser- 
eral  propositions. 

The  thirteenth  complains  of  this  sentence 
of  the  court's  charge  because  Its  language 
was  confusing  and  misleading:  "If  you  be- 
lieve from  the  evidence  that  the  defendant 
was  guilty  of  contributory  negligence  under 
the  circumstances  and  conditions  by  falling 
to-  exercise  ordinary  in  the  shipment  of  the 
sheep  at  the  time  he  shipped  the  same,  yon 
will  find  (for  the  defendant"  The  misplaced 
word  "defendant,"  Instead  of  "plaintiff,"  was 
not  misleading  in  view  of  the  whole  sentence, 
and  particularly  from  the  latter  part  of  it 
from  which  It  becomes  apparent  that  the 
court  had  reference  to  the  person  who  ship- 
ped the  sheep.  The  omission  of  the  word 
"care"  was  an  omission  which  no  ordinary 
mind  In  reading  the  whole  charge  could  fall 
to  supply. 

The  fourteenth  assignment  amounts  to 
nothing,  as  it  complains  of  the  failure  of  the 
court  to  submit  in  a  certain  manner  tlie  issne 
of  contributory  negligence,  although  defend- 
ant requested  various  charges  of  that  kind. 
The  error  in  refusing  requested  charges 
should  t>e  alleged  in  respect  to  the  refusal  of 
the  charges  themselves. 

The  fifteenth  complains  of  this  portion  of 
the  court's  charge:  "If  you  helleve  from  the 
evidence  that  the  plaintiff  on  or  about  the  time 
alleged  In  his  petition  ordered,  through  bis 
agent  D.  F.  Green,  from  this  defendant  four 
double-deck  and  one  single-deck  cars  for  the 
transportation  of  sheep  from  Del  Rio  to  Ft 
Worth,  Tex.,  as  alleged,  and  you  further  be- 
lieve that  defendant  failed  to  furnish  said 
cars  within  a  reasonable  time  thereafter,  and 
you  further  helleve  that  such  failure.  If  any, 
to  so  furnish  said  cars,  was  negligence  on  the 
part  of  defendant,  •  ♦  •  you  will  find  for 
the  plaintiff."  Plaintiff  had  not  based  his 
action  upon  a  failure  of  defendant  to  furnish 
the  cars  in  a  reasona-ble  time  generally,  but 
upon  its  failure  to  furnish  them  on  the  30tb 
or  31st  of  October,  which  he  alleged  to  be  a 
reasonable  time.  The  allegation  was  as  fel- 
lows: "That  upon  receiving  said  order  and 
demand,  as  aforesaid,  which  order  and  de- 
mand in  writing  as  aforesaid,  and  reduced  to 
writing  by  the  agent  of  defendant  (and  de- 
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fendant  Is  bereibj  notified  to  procure  the 
same  npon  the  trial  of  this  cause,  or  aeccmd- 
«rT  evidence  will  be  offered  to  prove  the 
same),  It  became  the  duty  of  defendant  to 
furnish  said  cars  either  on  said  30th  or  Slst 
day  of  October,  1907.  said  date  being  within 
>  reasonable  time  after  receiving  said  order 
and  after  the  accepting  of  same,  and  plain- 
tiff's said  order  was  also  notice  to  defendant 
company  to  produce  said  cars  at  the  speci- 
fied time;  and  said  defendant  company,  at 
the  same  time,  was  noticed  verbally  by  the 
plaintiff's  said  agent  that  plaintiff  would 
want  said  cars  on  said  date.  That  thereby  It 
liecame  the  duty  of  defendant  to  furnish  said 
cars  upon  said  date;  but.  In  violation  of  this 
duty,  defendant,  its  servants,  agents,  and  em- 
ployte,  n^llgently  failed  and  refused  to  fur- 
nish the  said  cars  until  the  4th  day  of  No- 
vember, 1907,  and  thereby  plaintiff  suffered 
damage.  In  this:  That  said  sheep,  while 
awaiting  the  coming  of  said  cars  at  or  near 
said  town  of  Del  Rio,  and  being  held  near  by, 
shrank  and  lost  weight  to  a  large  amount; 
and,  farther,  Xiy  reason  of  such  delay  said 
sheep  did  not  arrive  at  Ft.  Worth  until  No- 
vember 6, 1907,  and  the  market  at  Ft.  Worth 
for  she^  at  that  time  had  declined  to  such 
an  extent  that  plaintiff  could  not  sell  the 
same,  but  was  compelled  to  hold  said  sheep 
for  a  period  of  70  days,  at  a  great  expense 
to  him.  for  feed  and  care  thereof,  and  that 
the  market  value  of  said  sheep  on  the  6th 
day  of  November,  1907,  was  much  less  than  It 
was  on  the  1st  and  2d  days  of  November, 
1907,  being  the  date  on  which  plaintiffs 
sheep  would  have  arrived  had  defendant  fur- 
nished to  plaintiff  cars  In  which  to  ship  the 
same." 

Plaintiff  was  confined  to  the  case  he  plead- 
ed. The  Issue  be  tendered  was  whether  or 
not  defendant's  duty  was  to  supply  the  cars 
on  October  30th  or  Slst  We  sustain  this  as- 
signment because  plaintiff  was  not  entitled 
to  recover  upon  the  theory  embodied  In  the 
coart's  charge,  nor  ux>on  any  finding  except 
that  the  dates  fixed  by  the  petition  constitut- 
ed a  reasonable  time.  He  did  not  seek  re- 
covery for  failure  to  furnish  cars  upon  any 
later  date;  and,  as  appellant  says.  In  the 
event  it  was  found  that  said  date  was  not 
within  a  reasonable  time  after  the  demand, 
plaintiff  had  no  pleading  that  would  warrant 
a  recovery.  Except  as  affected  by  the  said 
error,  the  charge  on  the  measure  of  damages 
was  correct,  which  Is  enough  notice  to  give 
tbe  sixteenth  assignment 

The  seventeenth  Is  overruled  because  It  ap- 
pears that  substantially  the  same  Instruction, 
the  refusal  of  which  Is  alleged  as  error,  was 
embodied  In  another  q>eclal  diarge  asked 
by  defendant  and  given. 

Tbe  eighteenth  assignment  Is  also  overrul- 
ed for  the  reason  that  It  proceeded  upon  the 
theory  that  it  devolved  on  plaintiff,  before 
he  started  his  sheep  to  Del  Rio,  to  ascertain 
when  he  could  obtain  cars,  and  that  the  fall- 
nie  to  do  BO  was  negligence  on  his  part  de- 
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featlng  his  recovery.  If  defendant  did  not 
furnish  the  cars  within  a  reasonable  time 
after  demand,  and  this  was  negligence  on  its 
part,  it  would  'be  liable,  and  plaintiff  could 
not  be  charged  with  contributory  negligence 
simply  from  the  fact  that  he  had  tbe  sheep 
there  at  what  was  In  fact  a  reasonable  time 
after  demand. 

The  facts  detailed  In  the  requested  Instruc- 
tion which  is  the  subject  of  the  nineteenth 
assignment  were  not  all  uncontroverted; 
hence  It  was  properly  refused. 

Under  assignments  20  and  21  complaint  is 
made  of  the  refusal  of  charges  which  were 
as  follows: 

"You  are  Instructed  that  If  you  believe 
from  the  evidence  that  from  November  1, 
1907,  until  November  6,  1907,  Inclusive,  that, 
owing  to  the  financial  panic  prevalent  In  the 
fall  of  1907,  that  there  was  not  a  ready  sale 
on  the  Ft.  Worth  live  stock  market  for  the 
various  classes  of  live  stock  sold  thereon,  and 
that  iby  reason  thereof  the  prices  of  such 
stock  declined,  and  If  you  further  helleve 
that  the  difficulty  of  making  sales  was  as 
great  on  November  1st  and  2d  as  it  was  on 
November  6th,  and  if  you  believe  that  for 
such  reasons  he  could  not  have  made  any 
quicker  sales  or  obtained  on  said  dates  any 
better  prices  than  he  could  have  on  Novem- 
ber 6th,  you  wUl  not  award  plaintiff  anything 
for  any  damages  claimed  'by  him  by  reason 
of  the  fall  In  the  market" 

"You  are  Instructed  that  If  you  believe 
from  the  evidence  that  owing  to  the  finan- 
cial panic,  that  there  was  no  readier  sale 
for  plaintiff's  sheep  on  the  1st  and  2d  days 
of  November,  1907,  you  will  not  allow  plain- 
tiff anything  by  reason  of  damages  claimed 
by  plaintiff  for  decline  In  market." 

We  think  defendant  was  entitled  to  the 
first  of  these  charges.  There  was  evidence 
of  a  financial  trouble,  and  that  it  affected  the 
market  for  stock  of  all  classes  at  Ft  Worth, 
and  that  there  was  a  decline  in  the  sheep 
market  prices  on  that  account  The  charge 
was,  In  effect,  that  If  plaintiff  could  not,  on 
that  account,  have  obtained  better  prices  on 
November  1st  and  2d  than  he  could  on  No- 
vember 6th,  he  was  not  entitled  to  recover 
by  reason  of  depreciation  in  prices.  There 
was  some  testimony  to  the  effect  that  there 
was  a  gradual  decline  in  the  sheep  market  at 
Ft  Worth  after  November  1st  owing  to  said 
conditions.  We  may  add  that  defendant  be- 
ing entitled  to  have  the  Jury  instructed  that 
If  no  better  prices  were  obtainable  on  No- 
vemfber  1st  and  2d  than  on  November  6th, 
plaintiff  could  not  recover  for  a  fall  In  the 
market  the  reference  in  the  requested  charge 
to  a  cause  thereof,  which  the  evidence  devel- 
oped, did  not  vitiate  It  as  a  correct  instruc- 
tion. 

We  think  the  second  of  said  charges  was 
correctly  refused. 

We  overrule  the  twenty-second,  twenty- 
third,  twenty-fourth,  twenty-fifth,  and  twen- 
ty-sixth assignments.     The  question  of  ex- 
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cesslTeness  of  the  verdict  is  not  entitled  to 
discussion,  in  view  of  a  new  trial. 

The  tenth,  elerenth,  and  twelfth  are  with- 
out merit. 

ReTersed  and  remanded. 


SANDE5RS  et  al.  t.  NBWTON  et  al-t 
(Court  of  Civil  Appeals  of  Texas.     Oct  SO, 
1909.     Rehearing  Denied  Dec  11,  1909.)   • 

1.  AXBITBATION    AND   AWABD    ({   82*)— ElTBCT 

OF  Award— OOKCL0BIVKNE8S. 

Where,  in  an  action  for  a  partnership  ac- 
counting, the  defense  was  that  the  matters  in 
dispute  Iiad  been  determined  by  an  award  of  ar- 
bitrators, the  fact  tliat  the  jury  found  a  verdict 
at  variance  with  the  award,  and  that  the  arbi- 
trators' decision  was  erroneous,  furnished  no 
reason  for  disturbing  the  award,  If  the  mistake 
of  the  arbitrators  was  an  honest  one. 

[Dd,  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  i8  440-150;  Dec.  Dig. 
i  82.'] 

2.  Arbitration   and  Awabd  (J  78*)  — Con- 
clusiveness OF  Awabd. 

Charges  of  fraud  on  the  part  of  arbitrators 
are  not  sustained  hy  evidence  relating  to  the 
merits  of  tlie  controversy  decided. 

[SM.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Dec.  Dig.  §  78.*] 

3.  Arbitration  and  Award   (|  34*)  — Pbo- 
CEEDINQS  Before  Arbitrators. 

Where  arbitrators  adopted  as  a  rule  of  pro- 
cedure that  neither  party  to  the  controversy 
should  be  present  while  any  other  witness  was 
testifying,  but  the  parties  were  Informed  of  the 
rule  at  (be  outset  and  acquiesced  therein,  it  con- 
stituted no  ground  for  a  vacation  of  the  award. 
[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Dea  Dig.  {  34.*] 

4.  Arbitration   and   Award   ({  82*)— Pbe- 
suuFTioNS  IN  Favor  of  Award. 

Awards  of  arbitrators  chosen  by  parties  to 
a  controversy  are  final  and  conclusive  as  to  all 
matters  embraced  in  the  agreement  in  the  ab- 
sence of  fraud,  mistake,  or  misconduct. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  §8  440-450;  Dec.  Dig. 
i  82.*] 

Appeal  from  District  Court,  Denton  Coun- 
ty ;  Clem  B.  Potter,  Judge. 

Act^lpn  by  R.  R  Newton  and  others  against 
J.  M.  Sanders  and  another.  From  a  Judg- 
ment in  favor  of  plaintiffs,  defendants  ap- 
peal.   Reversed  and  rendered. 

Hopkins  ft  Milliken,  for  appellants.  Bo^ 
torff  ft  Gamblll,  for  appellees. 

DUNKLIN,  J.  In  August,  1904,  Newton 
Bros,  entered  into  a  partnership  contract 
with  Pinckard  and  Sanders  to  engage  in  the 
business  of  ginning  cotton  for  hire.  This 
partnership  was  terminated  in  1907,  and  in 
an  attempt  to  settle  accounts  between  the 
partners,  differences  having  arisen  as  to  the 
respective  interests  of  Newton  Bros,  of  the 
one  part  and  Pinckard  fmd  Sanders  of  the 
other,  the  parties  agreed  to  an  arbitration  of 
those  differences.  Thomas  McGalllard  and 
R.  E.  Holloway  were  selected  as  arbitrators, 
and  the  parties  agreed  In  writing  to  abide 


the  decision  of  the  arhitraton.  The  two  ar- 
bitrators so  chosen  by  the  parties  selected 
W.  CL  Dlzon  to  assist  them  and  this  selection 
was  acquiesced  in  by  the  parties.  After 
bearing  testimony  this  committee  made  a 
written  report,  in  effect,  that  Newton  Bros, 
were  indebted  to  Pinckard  and  Sanders  hi 
the  sum  of  $2S1.  As  soon  as  this  decision 
was  announced  B.  B.  Newton  paid  to  San- 
ders the  amount  due  as  shown  by  the  deci- 
sion. Afterwards  Newton  Bros.  Instituted 
this  suit  for  an  accoimting  l>etween  them  and 
Pinckard  and  Sanders,  and  to  recover  $2,500, 
which  plaintiffs  alleged  was  the  amount  due 
them  out  of  profits  realized  from  the  part- 
nership venture  and  appropriated  by  the  de- 
fendants. As  a  bar  to  plaintiffs'  right  to  re- 
cover. In  addition  to  a  general  denial,  de- 
fendants pleaded  the  agreement  to  arbitrate, 
the  decision  of  the  arbitrators,  and  plaintiffs' 
ratification  of  the  award  by  payment  of  the 
amount  awarded  to  defendants.  By  supj^e- 
mental  petition  plaintiffs  attacked  the  award 
of  the  arbitrators  upon  numerous  grounds, 
viz.,  that  In  making  the  award  the  arbitra- 
tors acted  fraudulently,  and  with  partiality 
to  defendants,  or  through  a  gross  mistake,  or 
that  they  were  induced  to  render  their  de- 
cision by  fraud  practiced  upon  them  by  de- 
fendants, and  upon  the  further  ground  that 
the  parties  to  the  agreement  were  by  the  ar- 
bitrators denied  the  privilege  of  being  pres- 
ent while  other  witnesses  were  being  examin- 
ed, and  were  thereby  deprived  of  the  right  of 
cross-examination  of  such  witnesses.  Plain- 
tiffs also  pleaded  that  they  had  complied 
with  the  decision  of  the  arbitrators  through 
a  gross  misunderstanding  thereof  on  the  part 
of  R.  E.  Newton.  All  the  Issues  presented  by 
the  pleadings  as  shown  above  were  submitted 
to  the  jury.  A  verdict  was  returned  in  fa- 
vor of  the  plaintiffs  for  $1,400,  but  a  remit- 
titur of  $700  of  this  amount  was  entered  of 
record,  and  from  a  Judgment  for  the  balance 
defendants  have  appealed. 

After  a  careful  examination  of  the  record 
we  fail  to  find  any  evidence  even  tending  to 
prove  that  the  arbitrators  acted  fraudulently 
or  through  mistake,  or  that  in  their  decision 
they  were  actuated  by  a  spirit  of  partiality 
towards  any  of  the  parties  to  the  agreement 
The  testimony  of  the  parties  upon  the  issues 
which  were  induded  in  their  agreement  to 
arbitrate  seems  sharply  conflicting,  but  tbe 
parties  were  before  the  arbitrators,  and  it 
does  not  appear  that  they  were  denied  tbe 
right  to  testify  in  full  upon  all  matters  ot 
difference.  Although  the  Jury  found  a  ver- 
dict upon  the  merits  of  the  controversy  at 
variance  with  the  award,  and  although  the 
arbitrators  may  have  erred  in  their  declgioa, 
that  would  furnish  no  reason  for  substitut- 
ing the  Judgment  of  the  court  for  that  of 
the  arbitrators,  if  the  error  was  an  honest 
mistake.  Morse  on  Arbitration  and  Award, 
293-299;   3   Cyc.    736,   737,   and  authorities 
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cited  In  4  Cent  JUg.  colonms  400,  401.  And 
In  tbe  absence  of  proof  of  groaa  and  palpable 
wTor  In  the  award  such  charges  of  fraud  on 
tbe  part  of  the  arbitrators  are  not  sustained 
by  evidotce  relating  to  the  merits  of  tbe  con- 
troToay  decided.  Bowden  t.  Crow,  2  Tex. 
Ot.  App.  581.  21  S.  W.  612.  Nor  have  we 
been  able  to  discover  any  testimony  In  tbe 
record  tending  to  show  that  any  fraud  was 
practiced  npon  the  arbitrators  by  Plnckard 
or  Sanders  to  Induce  them  to  render  the  de- 
dsion  that  was  reaideted.  The  arbitrators 
adopted  as  a  rule  of  procedure  that  neither 
party  to  tbe  controversy  should  be  present 
while  any  other  witness  was  testifying,  but 
the  evidoace  condusively  shows  that  the  par- 
ties were  informed  of  this  rule  at  the  outset, 
■nd  that  they  acquiesced  in  it,  and  thereaft- 
er proceeded  with  the  submission  of  their 
i^iective  dalms.  If  such  action  would  or- 
dinarily constitute  a  valid  ground  to  vacate 
the  award,  we  thlnlt  plalntlfCs'  right  to  com- 
plain was  clearly  waived.  McHugh  v.  Peck, 
20  Tex.  145;  3  Cyc.  637.  Awards  by  arbi- 
trators diosen  by  parties  to  a  controversy 
are  regarded  with  favor  in  law,  and,  in  the 
absence  of  fraud,  mistake,  or  misconduct  is 
final  and  conclusive  as  to  all  matters  embrac- 
ed in  the  agreement  Green  v.  Franklin,  1 
Tex.  4OT ;  H.  &  T.  a  Ry.  v.  Newman,  2  WUl- 
son.  Civ.  Cas.  Ot  App.  I  849;  Dockery  v. 
Bandolph,  80  S.  W.  271 ;  8  Cyc.  80a 

The  record  being  as  above  indicated,  the 
Jory  should  have  been  instructed  to  return  a 
Terdlct  in  favor  of  the  defendants.  This  ren- 
dns  it  unnecessary  to  consider  other  ques- 
tions presented  by  appellants  in  their  brief. 
The  Indgment  of  the  trial  court  1b  therefore 
reversed,  and  judgment  here  rendered  In  fa- 
vor of  appellants. 


MATTINGLT  et  al.  v.  KBLLT. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  4,  1909. 
Rehearing  Denied  Jan.  15,  1910.) 

t  HOlfESTKAD  (I  140*)— RlOHT  OF  S0BVIVINO 

BusBASD  —  Rbwbubsemeni   or  Exfkndi- 

Tims. 

A  lorviving  hasband  la  entitled  to  the  use 
ind  oecnpancy  of  the  homestead,  and,  so  long 
u  it  lemalns  his  homestead  and  contiibntes 
to  the  sapport  of  his  family,  he  is  entitled  to  the 
noti  tliereof  as  his  separate  property;  and, 
wbeie  he  uses  the  same  in  paying  a  communi- 
ty debt,  constituting  a  lien  on  the  homestead, 
and  taxes  thmon,  ne  is  entitled  to  reimburse- 
sKDt  tlieiefor  ont  of  the  community  estate. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  259,  260;    Dec.  Dig.  {  140.*] 

2.  HoHmxAD  (i  140*)— RioHT  or  Subvivino 
Busbar  i>—BzPKRoiTUBEs. 
The  amount  paid  by  the  surviving  husband 
for  pemuuient  street  improvements  in  front  of 
tbe  vttniHM,  after  the  death  of  the  wife,  while 
tbe  premises  constitnted  Itis  homestead,  is  prop- 
erij  deducted  from  the  proceeds  of  a  sale  of  the 
premisea  in  determining  tbe  amount  the  only 


child  of  the  surviving  husband  and  tbe  deceas- 
ed wife  is  entitled  to  receive. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  !§  259,  260 ;    Dec  Dig.  {  140.*] 

8.  HoHEBDBAD  (I  140*)— Right  of  Subvivino 

Husband— Rents  and  Profits. 

Where  the  surviving  husband  collected  rents 
from  real  estate  after  the  same  ceased  to  be  bis 
homestead,  the  only  child  of  the  marriage  was 
oitltled  to  a  half  thereof. 

[Bd.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {J  259,  260 ;   Dec.  Dig.  {  140.*] 

4.  iHoiiEBTKAD  (I  140*)- Right  of  Subvivino 
Husband— E3XPXNDITUBE8. 

Payment  by  the  sarviving  husband  of  wa- 
ter rents  on  the  homestead  in  the  possession  of 
tenants  paying  him  rent  is  for  his  personal  ben- 
efit and  the  community  estate  is  not  chargea- 
ble therefor. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §{  259,  260;    Dec.  Dig.  f  140.*] 

5.  EtZECUTOBS   AND    Adicinistbatobs    (8   7*)— 

Independent  Kxecttbiz  —  Patment  —  BSf- 

FECT. 

Where  an  independent  executrix,  under  a 
will  authorizing  her  to  dispose  of  the  estate  or 
any  portion  thereof,  and  to  have  complete  pow* 
er  to  manage  the  same,  etc.,  advanced,  in  her 
ofllcial  capacity,  money  in  part  payment  of  a 
claim  of  a  child  of  testator  by  a  former  mar- 
riage, she  was  entitled  to  a  credit  therefor, 
though  more  than  two  or  four  years  had  elapsed 
since  such  advancement. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  (§  19,  20;  Dec.  Dig. 
8  7.*] 

Appeal  from  District  Court  Johnson  Coun- 
ty; O.  L.  Lockett  Judge. 

Action  by  Mrs.  Jennie  Marie  Mattlngly  and 
husband  against  Mrs.  Isabella  Kelly,  exec- 
utrix of  B.  T.  Kelly,  deceased.  From  a  Judg- 
ment granting  Insuffident  relief  plaintiffs  ap- 
peal, and  defendant  assigns  cross-error.  Re- 
versed and  remanded. 

Crane,  Seay  &  Crane  and  Head,  Dlllard, 
Smith  &  Head,  for  appellants.  Wm.  Poln- 
dexter  and  S.  B.  Padelford,  for  appellee. 

BOOKHOUT,  J.  This  suit  was  brought  by 
Mrs.  Jennie  Marie  Mattlngly  and  husband 
against  Mrs.  Isabella  Kelly,  executrix  of  the 
estate  of  B.  T.  Kelly,  deceased,  to  recover  a 
one-half  Interest  In  the  community  estate  of 
B.  T.  Kelly  and  his  first  wife,  Jennie  Smith 
Kelly,  the  father  and  mother  of  Mrs.  Mat- 
tlngly. Plaintiffs  allege  that  B.  T.  Kelly  and 
Jennie  Smith  Kelly  were  married  in  1886, 
and  lived  together  as  husband  and  wife  un- 
tU  July  9,  1889,  when  Jennie  Smith  Kelly 
died;  that  during  their  marriage  they  ac- 
quired a  house  and  lot  situated  in  Dallas; 
that  on  September  3,  1895,  the  house  and  lot 
were  sold  under  trust  deed  for  $2,400,  which 
sum  E.  T.  Kelly  received  and  appropriated  to 
his  own  use ;  that  from  the  date  of  the  death 
of  Jennie  Smith  Kelly,  July  9,  1889,  to  date 
of  sale  of  said  lot  September  3,  1896,  B.  T. 
Kelly  rented  said  house  and  lot  to  various 
parties,  receiving  $30  per  month  and  in  the 
aggregate  |2,200;  that  plaintiff,  Jennie  Ma- 
rie Mattlngly,  Is  the  daughter  of  B.  T.  Kelly 
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and  Jennie  Smith  Kelly,  and  their  only  child, 
and  as  such  Is  the  owner  of  a  one-half  in- 
terest In  the  $2,400  recelTed  by  E.  T.  Kelly 
from  the  sale  of  said  house  and  lot,  and  of 
the  $2,200  received  by  him  as  rents ;  that  on 
November  7,  1901,  E.  T.  Kelly  died  In  John- 
son county,  leaving  a  will,  of  which  defend- 
ant, Mrs.  Isabella  Kelly,  was  executrix,  wlth- 
'out  bond,  and  with  authority  to  administer 
said  estate  and  execute  said  will  independ- 
ently of  any  court;  that  said  will  was  pro- 
bated, and  said  Mrs.  Isabella  Kelly  qualified 
as  executrix  January  9,  1902,  and  Is  still  act- 
ing as  such.  Plaintiffs  pray  Judgment  for 
one-half  of  the  $2,400  received  from  sale  of 
house  and  lot,  and  one-half  of  the  $2,200  re- 
'celved  from  rent  thereon.  The  theory  of 
plaintiffs  was  that  the  house  and  lot  was  the 
community  property  of  B.  T.  Kelly  and  his 
deceased  wife,  but  not  their  homestead.  The 
defendant  pleaded  the  statutes  of  limitation 
of  two  and  four  years,  and  special  defenses, 
which  will  be  set  out  hereafter,  where  neces- 
sary to  explain  this  opinion.  The  case  was 
submitted  to  the  jury  on  special  issues,  and 
upon  their  verdict  the  court  rendered  Judg- 
ment In  favor  of  appellants  for  $429.30,  with 
interest  from  September  3,  1895,  the  date  of 
the  sale  under  the  deed  in  trust. 

The  first  and  seventh  assignments  are 
grouped  and  presented  together,  as  follows: 
First  The  court  erred  In  deducting  from  the 
$2,032.19,  net  proceeds  of  the  sale  under  the 
deed  In  trust  as  found  by  the  verdict  of  the 
jury  in  answer  to  special  issue  No.  15,  the 
$505.95V6  paid  for  interest  on  notes  as  found 
by  the  Jury  in  answer  to  special  issue  No.  8. 
Seventh.  The  court  erred  in  not  deducting 
the  $505.95%  paid  for  interest  on  notes,  as 
found  by  the  Jury  In  answer  to  special  issue 
No.  8,  from  the  $1,424.25  rents  collected  by 
B.  T.  Kelly,  as  found  by  the  jury  In  answer 
to  special  issue  No.  2,  Instead  of  deducting 
the  same  from  the  $2,052.19,  net  proceeds  of 
the  sale  under  the  deed  in  trust,  as  found  by 
the  Jury  in  answer  to  special  issue  No.  15. 
Under  these  assignments  the  proposition  Is 
presented  that,  where  the  husband,  after  the 
death  of  his  wife,  rents  out  the  homestead, 
and  uses  the  money  thus  received  In  paying 
Interest  upon  a  community  debt  which  is  a 
lloi  upon  the  property,  he  is  not  entitled  to 
have  the  interest  so  paid  treated  as  a  com- 
munity debt  paid  out  of  money  which  be- 
longed equally  to  him  and  the  child  of  his 
deceased  wife.  The  Jury  found  that  out  of 
the  rents  received  by  Kelly  on  the  property 
described  in  the  petition  he  used  $505.95^  in 
paying  Interest  upon  the  unpaid  $833.33% 
vendor's  lien  note.  The  court  in  rendering 
judgment  upon  this  verdict  deducted  this 
amount  from  the  $2,052.19  realized  at  the 
trust  deed  sale,  treating  it  as  a  payment  for 
which  E.  T.  Kelly's  estate  is  entitled  to  be 
reimbursed.  The  deed  from  T.  J.  King  and 
wife  to  R  T.  Kelly,  of  date  March  12,  1887, 
to  the  house  and  lot  In  controversy  recites  a 
consideration   of   $3,750;    $1,230  cash,   and 


three  promissory  notes  for  $833.33%  each, 
due  In  one,  two  and  three  years,  respective- 
ly, from  date,  with  Interest  at  the  rate  of  10 
per  cent,  per  annum,  payable  semiannually. 
The  first  note  was  paid  by  E.  T.  Kelly  Feb- 
ruary 3,  1888.  The  second  and  third  notes 
were  renewed  from  time  to  time,  and  the  in- 
terest thereon  at  the  rate  of  10  per  cent  per 
annum  was  paid  from  July  9,  1889,  to  the 
ISth  of  January,  1895,  out  of  the  rents  re- 
ceived by  him  for  the  property  daring  the 
time  it  was  his  homestead.  The  property 
was  the  homestead  of  Kelly  at  the  time  of 
the  death  «f  his  first  wife,  and  the  jury 
found  that  It  remained  his  homestead  until 
December  15,  1893.  It  being  his  homestead, 
he  was  entitled  to  the  "use  and  occupancy" 
of  the  same,  although,  Instead  of  actually 
occupying  it  with  his  family,  he  rented  It 
out  temporarily  and  collected  the  rent  So 
long  as  It  was  his  homestead,  and  contrlbn- 
ted  to  the  support  of  his  family,  he  was  en- 
titled to  the  rents  as  his  separate  property. 
Having  used  a  part  of  the  same  in  paying  a 
community  debt,  which  was  a  lien  on  the 
homestead,  he  was  entitled  to  be  reimbursed 
therefor  out  of  the  community  estate.  Fore- 
man V.  Meroney,  62  Tex.  723;  Pressley  v. 
Robinson,  57  Tex.  453. 

Was  there  error  in  deducting  frdm  the 
$2,052.19,  the  net  proceeds  of  the  sale  under 
the  deed  In  trust,  the  $305.12,  paid  out  for 
taxes  on  the  house  and  lot  by  Kelly  after 
his  wife's  death,  and  while  it  was  his  home- 
stead? The  jury  found  that  B.  T.  Kelly  paid 
this  amount  of  taxes  from  the  moneys  re- 
ceived by  him  as  rents  of  the  house  and  lot 
while  it  was  his  homestead.  These  taxes 
were  a  lien  on  the  property ;  and,  Kelly  hav- 
ing paid  the  same  out  of  the  rents  which 
properly  belonged  to  him,  be  was  entitled  to 
Judgment  reimbursing  him  for  the  Bam&  See 
aifthorltles  cited  above. 

The  Jury  found  In  response  to  special  Issue 
No.  12  that  Kelly  paid,  as  permanent  street 
improvements  in  front  of  said  house  and  lot, 
after  the  death  of  his  first  wife,  and  while 
the  property  was  his  homestead,  $282.50.  In 
rendering  Judgment  the  court  deducted  from 
the  $2,052.19  realized  from  the  sale  under  the 
deed  in  trust  this  $282.60  paid  by  B.  T.  Kelly 
for  street  improvements.  Neither  the  assign- 
ment of  error  nor  the  proposition  thereunder 
call  In  question  the  suflSclency  of  evidence  to 
sustain  the  finding  of  the  Jury,  or  the  action 
of  the  court  in  deducting  the  $282.50  paid  for 
street  improvements.  We  are  of  the  opinion 
there  was  no  error  in  this  action  of  the  court 

The  trial  court  rendered  judgment  for  ap- 
pellants In  the  sum  of  $429.30,  when  tlie 
Judgment  should  have  been  for  $452.22,  aft- 
er deducting  from  the  $2,052.19,  proceeds  of 
the  sale  under  the  deed  in  trust  the  several 
sums  found  by  the  Jury  and  the  $27.09  remit- 
ted by  appellant  Under  the  theory  of  the 
trial  court  the  judgment  should  have  been 
for  $452.22. 

The  Jury  found  the  total  amount  of  rents 
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conected  b7  E.  T.  Kelly  to  be  $1,424.25,  and 
In  answer  to  special  issue  No.  1  they  found 
that  the  property  ceased  to  be  the  homestead 
of  E.  T.  Kelly  at  the  date  of  his  second  mar- 
riage, on  or  about  the  13th  or  15th  of  De- 
cember, 1888,  and  in  answer  to  special  Issue 
Na  4  they  found  that  of  the  $1,424.25,  total 
rents,  $1,082.25  was  collected  while  the  prop- 
erty was  the  homestead,  thus  leaving  $342 
collected  after  Kelly  had  abandoned  the  prop- 
erty as  his  homestead.  The  plalntift  was  en- 
titled to  one-half  of  this  $342  collected  after 
the  property  ceased  to  be  the  homestead  of 
E.  T.  Kelly. 

We  are  also  of  tbe  oi^nlon  that  the  de- 
fendant was  not  entitled  to  a  credit  of  $40.30 
paid  out  for  water  rents  on  the  homestead. 
This  was  paid  out  for  his  personal  benefit, 
and  the  commmilty  estate  was  not  chargea- 
ble for  the  same.  Besides,  Kelly  presumably 
received  an  Increased  rent  on  the  property 
by  reason  of  famishing  water,  and  he  should 
not  be  permitted  to  cbarge  the  estate  with 
money  which  he  presumably  received  back 
in  rents  from  tbe  homestead.  ' 

Appellee  has  cross-assigned  error.  In  her 
flrst  cross-assignment  she  contends  that  the 
court  erred  in  falling  to  render  Judgment  In 
her  favor  and  to  give  her  credit  for  the  sum 
of  $375.83,  found  by  the  Jury  in  her  favor  in 
answer  to  special  issue  No.  13,  as  to  the 
amount  paid  plaintiff  by  defendant,  as  ez- 
ecutrls  of  the  last  will  of  E  T.  Kelly,  since 
bis  death.  Defendant  alleged  in  her  answer 
tliat  since  her  qualification  as  executrix  of 
the  last  will  of  E.  T.  Kelly,  deceased,  and 
whilst  acting  as  such  executrix,  and  as  re- 
ceiver of  the  estate  of  plaintiff,  she  paid  to 
and  on  account  of  plaintiff  the  several  sums 
of  money  mentioned  in  Exhibit  J,  aggregat- 
ing $o75.83,  except  the  item  of  $200,  and  de- 
fendant sought  to  have  this  sum  of  $375.83 
credited  on  the  claim  of  plaintiff.  The  suit 
vaa  Instituted  by  Mrs.  Mattlngly,  as  heir  of 
her  mother,  against  appellee,  as  independent 
execntrlx  of  the  last  will  of  E.  T.  Kelly,  de- 
ceased. The  petition  alleged  the  death  of 
Kelly,  and  that  he  left  a  will  appointing  ap- 
pellee independent  executrix,  and  her  quali- 
fication as  sncb.  Item  7  of  the  will  is  as 
follows:  "I  hereby  constitute  and  appoint 
my  wife,  Isabel  Kelly,  sole  executrix  of  my 
last  will  and  testament  and  direct  that  she 
handle,  control  and  manage  the  estates  of 
my  children  until  they  reach  the  age  of  twen- 
ty-one years,  and  I  authorize  and  empower 
my  said  wife  to  sell  and  dispose,  whenever 
nhe  deems  it  to  the  best  interest  of  said  chil- 
dren, of  said  pr(q;)erty  here  given  to  said 
children,  or  any  portion  of  the  same  and 
make  good  title  thereto,  and  reinvest  the 
proceeds  thereof  for  the  benefit  of  said  chil- 
dren, and  in  all  things  to  have  full  and  com- 
plete power  to  manage,  handle,  control,  sell 
and  dispose  of  said  children's  estate  until 
they  reach  the  age  of  twenty-one  years ;  pro- 


vided that  if  either  of  said  children  shall 
marry  before  reaching  tbe  age  of  twenty- 
one  years,  my  wife  may,  If  she  deem  it  to 
the  best  interest  of  said  child,  deliver  to  said 
child  her  interest  in  said  estate,  or  such  por- 
tion thereof  as  my  wife  may  think  best." 
The  suit  being  to  recover  of  appellee  as  ex- 
ecutrix of  the  last  will  of  B.  T.  Kelly,  de- 
ceased, and  to  charge  the  estate  in  her  hands 
with  the  payment  of  certain  demands  in  fa- 
vor of  plaintiff  against  said  estate,  the  de- 
fendant as  executrix  was  entitled  to  a  cred- 
it for  the  money  advanced  by  her  as  such  ex- 
ecntrlx to  plaintiff,  upon,  or  In  part  payment 
of,  her  claims.  Under  the  powers  contained 
in  the  will  she  was  authorized  to  make  the 
advancement  out  of  the  estate.  The  Jury 
found  that  defendant  had  advanced  to  the 
plaintiff  $375.83,  and  that  only  $10  qf  this 
amount  was  advanced  more  than  two  or  four 
years  prior  to  the  pleading  of  tbe  same  in 
this  suit  These  amounts  were,  according  to 
the  findings,  advanced  by  the  executrix  in 
her  official  capacity  as  executrix,  and  we  are 
of  the* opinion  limitation  did  not  run  against 
her  tn  her  attempt  to  have  the  same  set  off 
against  a  recovery  by  plaintiffs  herein.  The 
evidence  does  not  appear  to  have  been  fully 
developed  on  this  point  The  Jury  haT*ng 
found  that  $10  of  the  amount  advanced  by 
the  executrix  was  barred,  the  Judgment  does 
not  conform  to  the  verdict,  and  for  this  er- 
ror, It  appearing  that  the  other  errors  could 
be  cured  by  reforming  the  Judgment  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 

The  assignments  not  discussed  do  not  pre- 
sent reversible  error,  and  the  questions  pre- 
sented by  the  same  are  not  likely  to  arise 
on  another  triaL 


TEXAS  ft  P.  RY.  CO.  v.  MOSLBY. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  25.  1909. 

On  Motion  for  a  Rehearing,  Jan.  27,  1910.) 

1.  Depositions  (J  83*)— Certificate— Signa- 
ture OF  Officer— Sufficiency. 

■  A  deposition  cannot  be  quashed  merely  be- 
canse  the  certificate  was  signed  by  the  officer 
before  whom  the  same  was  taken,  without  any- 
where stating  his  official  title. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  I  83.»] 

2.  Damages  (|  34*)— Peksonal  Injitbies — Im- 
PROPEE  Treatment  by  Person  Injured- 
Effect. 

Where  one  sustaining  a  personal  injury  by 
tbe  negligence  of  another  used  ordinary  care  in 
treating  it,  the  fact  that  he  improperly  treated 
it  did  not  defeat  a  recovery  of  the  damages, 
which  would  not  have  been  suffered  by  him  but 
for  such  improper  treatment. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |  43 ;   Dec.  Dig.  {  34.*] 

3.  Carriers  (|  316*)— Injurikb  to  Passen- 
gers—Presumptions. 

The  presumption  of  negligence  of  the  car- 
rier, arising  from  proof  by  a  passenger  of  the 
derailment  of  the  train  and  consequent  injury 
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to  him,  !■  one  of  foct,  and  may  be  overcome  by 
proof  that  the  derailment  resulted  from  un- 
avoidable accident,  or  was  an  occnrrence  which 
could  not  have  been  provided  against  by  the 
highest  practicable  degree  of  foresight. 

[M.  Note. — For  other  cases,  see  Carriers,  Gent. 
Dig.  H  1283-1294 ;   Dec.  Dig.  i  316.*] 

4.  Carbiebs  (S  S21*)— Irjubibs  to  Pabsenoeb 

— MlSLKADINQ  iNSTBUCnONB. 

Where,  in  an  action  for  injuries  to  a  passen- 

Ser  by  the  derailment  of  the  train,  there  was  evi- 
ence  that  the  wreck  was  the  result  of  unavoid- 
able accident,  a  requested  charge  that,  if  the 
wreck  was  caused  d^  anything  other  than  the 
negligence  of  the  carrier,  the  fact  that  there  was 
a  wreck  resulting  in  injury  to  the  passenger  was 
not  sufficient  to  justify  a  recovery  was  properly 
refused,  because  misleading  the  jury  to  Iwlieve 
that  they  were  not  authorized  to  infer  negli- 
gence of  the  carrier  from  proof  of  the  derail- 
ment of  the  train. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  i  321.»] 

8.  TbIAL    (t    240*)  —  INSTBUCTIONS  —  Abou- 
MENTATIVE   IHSTBUCTIONS. 

In  an  action  for  injuries  to  a  passenger  by 
the  derailment  of  the  train,  a  requested  charge 
that  there  was  no  evidence  that  there  was  any- 
thing the  matter  with  the  engine  that  caused 
the  wreck,  and  that  the  Jury  could  not  9nd  that 
any  defect  in  the  engine  caused  the  wreck ;  that 
if  they  found  for  the  passenger,  it  must  be  on 
account  of  something  other  than  the  condition  of 
the  engine— was  proi>erly  refused  because  argu- 
mentative. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  501 ;    Dec.  Dig.  {  240.*] 
6.  TbiaL    (I    194*)— iNSTBUCnONB— Weiqht  OJ 

Evidence. 

The  instmction  was  properly  refused  be- 
cause it  was  on  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  t  194.»] 

Willson,  G.  J.,  dissenting  in  part. 

Appeal  from  District  Court,  HarrlsoD 
County;    W.  O.  Buford,  Judge. 

Action  by  WllUe  Moaley  against  the  Texas 
&  Pacific  Railway  Company.  From  a  Judg- 
menft  for  piaiutUt,  defendant  appeals.  Af- 
firmed pursuant  to  the  opinion  of  the  Su- 
preme Court  (124  8.  W.  90),  on  certified 
questions. 

F.  H.  Prendergast  and  W.  L.  Hall,  for  ap- 
pellant   8.  P.  Jones,  for  appellee. 

WILLSON,  0.  J.  On  account  of  injuries 
suffered  by  bim  while  a  passenger  on  one 
of  appellant's  trains,  as  the  result  of  a 
derailment  of  the  car  In  which  be  was  rid- 
ing, in  an  action  for  damages  prosecuted  by 
him,  appellee  recovered  a  judgment  against 
appellant  Appellant's  motion  to  quash  the 
depositions  of  the  witnesses  Ferguson,  Fears, 
and  Dr.  Hendricks  In  reply  to  written  Inter- 
rogatories propounded  to  them  was  overruled 
by  the  court,  and  when  offered  by  appellee 
said  depositions  were  admitted  as  evidence 
In  his  behalf.  The  action  of  the  court  In 
this  respect  Is  assigned  as  error.  It  appears 
from  the  motion  to  quash  and  the  bill  of  ex- 
ceptions approved  by  the  court  that  the  dep- 
ositions had  been  returned  by  mail,  and  that 


neither  the  postmaster  nor  fals  deputy  at 
the  ofllce  where  they  were  deposited  in  ths 
mall  had  Indorsed  thereon  that  he  received 
them  from  the  bands  of  the  officer  before 
whom  they  were  takm,  as  required  by  ar- 
ticle 2286,  Sayles'  Ann.  Civ.  St  1897.    It  fur- 
ther appears  from  the  blU  of  exceptions  that 
the  motion  to  quash  was  overruled  i>y  the 
court  because  he  was  of  the  opinion  that 
said  article  2286,  In  so  far  as  it  required 
such  an  Indorsement  1^  the  postmaster  or 
his  deputy,  had  been  repealed  by  Act  April 
12,  1907   (Gen.   Laws,  p.   186,  c.  91).     The 
act  referred  to  amended  articles  2^2  and 
2284  of  the  Revised  Statutes,  as  same  had 
been  amended  by  Act  April  12,  1906  (Gen. 
Laws,  p.  105,  c  76),  and  added  articles  2291a- 
2291g.     The    amendments   of    article   2282, 
made  by  Acts  1905  and  1907  referred  to^ 
are  of  no  importance,  and  in  determining  the 
question  loesented  by  the  assignment  com- 
plaining of  the  action  of  the  court  in  over- 
ruling the  motion  to  quash  the  deposition, 
article  2284,  as  amended  by  the  act  of  1905, 
after  directing  the  manner,  etc.,  in  which 
the  answer  of  the  witness  to  written  Interrog- 
atories should  be  taken,   further  provided 
that  when  the  deposition  of   the    witness 
had  been  taken  as  It  directed,  it  should  be 
"forwarded  forthwith  In  one  of  the  ways 
named  in  article  2286."     One  of  the  ways 
named  In  article  2286  was  by  mail,  and  It 
declared  that  If  depositions  were  returned 
that  way,  the  postmaster  or  his  deputy  mail- 
ing the  same  should  Indorse  thereon  "that 
he  received  them  from  hands  of  the  officer 
before   whom    they   were   taken."     Article 
2284,  as  further  amended  by  said  Act  1907, 
after  directing  the  manner,  etc..  in  which  the 
answers  of  tiie  witness  should  be  taken  to 
written  Interrogatories,  required  the  office 
taking  them  to  "certify  on  envelope  Inclos- 
ing d^Msitions  that  he  In  person  deposits 
the  same  in  the  mall  for  transmission,  stat- 
ing the  date  when  and  the  post  office  in 
wbich  the  same  are  deposited  for  transmis- 
sion."   Articles  2291a  to  2291e,  added  by  the 
act  of  1907,  relate  to  the  manner,  etc.,  of 
taking  the  testimony  of  a  witness  by  oral 
examination.    Article  2291f  has  referraice  to 
the  manner  of  returning  and  opening  depo- 
sitions BO  taken,  and,  so  far  as  important 
is  as  follows:    "Such  depositions  shall  be 
certified  and  returned  by  the  officer  taking 
same  and  opened  as  is  provided  for  deposi- 
tions in  article  2284  of  the  Revised  Civil 
Statutes  of  Texas,  1896,  as  amended  by  this 
act,  and  as  is  provided  by  articles  2286  and 
2287  of  said  Revised  ClvU  Statutes,  exc^ 
that  there  shall  be  no  requirement  that  if 
sent  by  mail  the  postmaster  or  his  deputy 
mailing  the  same  shall  make  any  indorse- 
ment thereon."     Article  2291g  directs  that 
the  act  "shall  be  deemed  and  construed  to 
be  cumulative  of  all  laws  providing  for  the 
taking  of  depositions  by  written  Interroga- 
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tnles   and    answers."     Appellant   contends 
tbat  the  effect  of  the  proTisions  referred  to 
of  the  act  of  1907  was  to  repeal  only  as 
to  deposlttens  taken  orally  the  portion  of  ar- 
ticle 2286   requiring  the  postmaster  or  his 
deputy,  when  the  depositions  were  returned 
by  mall,  <o  indorse  thereon  the  fact  that  he 
had  received  them  from  the  hands  of  the 
officer  before  whom  they  were  taken,  and 
that  aa  to  depositions  taken  In  answer  to 
written  interrogatories  said  i)ortion  of  the 
artide  remained  in  force.    Appellee  contend- 
ed and  the  trial  court  held  tbat,  as  amend- 
ed by  the  act  of  1907,  article  2284  provides  a 
method  complete  in  itself,  not  only  for  tak- 
ing depositions  in  answer  to  written  inter- 
rogatories, but  also  for  returning  them  when 
taken,  and  that  therefore  its  effect  was  to 
repeal  article  2286.     We  do  not  think  ap- 
pellee'B  eontentlon  should  be  sustained.    Re- 
peals by  Implication  are  not  favored  by  the 
law.   In  the  absence  of  an  irreconcilable  re- 
pugnancy between  the  new  and  the  old  acts 
the  new  should  not  be  held  to  operate  as 
a  repeal  of  the  old  act    1  Suth.  on  Stat 
Construction,   §{  258,  260,  267;    Ry.  Oo.  v. 
Stoker  (Sup.)  113  S.  W.  3.     In  the  respect 
referred  to  we  think  there  is  not  such  a  re- 
pugnancy between  article  2286  and  article 
22S1  as  amended  by  the  act  of  1907.    The  re- 
qolrement  of  said  article  as  so  amended  that 
the  officer  shall  certify,  on  the  envelope  in- 
dosing  d^wsltlons  taken  In  answer  to  writ- 
ten Interrogatories,  "that  he  in  person  de- 
posits the  same  In  the  mail  for  transmission, 
stating  the  date  when  and  the  post  ofSce  in 
wblch  the  same  are  deposited  for  transmls- 
rion."  Is  not  inconsistent  with  the  require- 
ment in  article  2286  tha4;  when  such  deposi- 
tions are  so  deposited  by  him  the  postmaster 
or  his  depul7  "shall  indorse  thereon  that  he 
received  them  from  the  hands  of  tiie  officer 
before  whom  they  were  taken."     Whether 
nld  article  2284  as  so  amended  should  be 
construed  as  repealing  article  2286  In  so  far 
13  it  authorizes  the  return  of  such  deposi- 
tion in  any  other  way  than  by  mall  Is  anoth- 
er question,  and  one  we  are  not  called  upon 
now  to  determine.    In  so  far  as  they  relate 
to  the  particular  question  before  us  it  is  clear, 
we  think,  that  the  two  articles  are  not  repug- 
nant to  each  other.    That  they  may  be  re- 
pugnant to  each  other  In.  other  particulars 
Is  no  reason  why  the  older  article  should  be 
beld  to  be  repealed  In  the  particular  now  in 
qnegtion.    1  Suth.  on  Stat  Construction,  { 
267,  and  autborltles  there  dted. 

Another  reason  urged  by  appellant  ia  his 
motloii  why  the  depositions  of  Dr.  Hendrlclcs 
ilionid  be  quashed  was  the  failure  of  the  of- 
fice who  took  the  answers  of  the  witness 
to  designate  the  office  he  held  authorizing 
liiiD  to  take  the  depositions.  The  certificate 
wu;  "I,  John  P.  Slaton,  the  officer  before 
wbnn  the  inclosed  d^xMltlons  were  taken," 
eta  Hm  certificate  was  signed  simply  "John 
P.  Saton."  The  statute  did  not  In  terms 
leqolie  the  officer  to  so  designate  the  Office 


he  held,  and  we  think  the  coUrt  properly  re- 
fused to  quash  the  depositions  merely  be- 
cause he  failed  In  his  certificate  to  name  the 
office  he  held.  Ins.  Co.  v.  HIrd,  4  Tex.  Civ. 
App.  82,  23  S.  W.  394;  Park  v.  Bancroft,  12 
Ala.  468. 

The  court  Instructed  the  Jury  that  appellee 
was  not  entitled  to  recover  damages  on  ac- 
count of  mental  or  physical  pain,  or  a  di- 
minished capacity  to  earn  money,  suffered  by 
him  as  the  result  of  a  failure  on  his  part  to 
use  ordinary  care  In  treating  and  caring  for 
his  foot  after  It  was  Injured,  or  suffered  by 
him  as  the  result  of  an  act  or  acts  done  by 
him  "In  relation  to  his  Injured  foot  that  an 
ordinarily  prudent  person  would  not  have 
done  under  the  same  circumstances."  And 
the  court  refused  to  Instruct  the  jury,  as  re- 
quested by  appellant:  "That  If  the  plaintiff 
failed  to  give  bis  foot  proper  treatment  after 
the  injury,  and  that  his  failure  aggravated 
the  Injury,  then  the  plaintiff  cannot  recover 
for  such  aggravated  Injury,  and  this  wheth- 
er the  plaintiff  was  negligent  In  the  treat- 
ment of  his  foot  or  not"  Appellant  assigns 
as  error  the  action  of  the  court  in  so  Instruct- 
ing, and  in  so  refusing  to  Instruct  the  Jury, 
and  in  support  of  Its  assignment  insists  that 
if  appellee  "treated  his  foot  improperly,  and 
this  caused  him  pain  or  loss  of  earning  ca- 
pacity, then  the  defendant  Is  not  responsible 
for  this  Increased  pain,  no  matter  whether 
the  Improper  treatment  was  the  result  of 
negligence  or  not"  We  think  the  assign- 
ment should  be  overruled.  The  law  Is  tbat  If 
appellee  used  ordinary  care,  yet  nevertheless 
Improperly  treated  his  foot,  his  right  to  re- 
cover damages  which  would  not  have  been 
suffered  by  him  but  for  such  Improper  treat- 
ment would  not  thereby  be  defeated.  City  of 
Dallas  V.  Meyers,  55  S.  W.  742;  Ry.  Co.  ▼. 
Neal,  33  S.  W.  693;  Ry.  Oo.  v.  Hagan,  42 
Tex.  Civ.  App.  133,  93  S.  W.  1014;  Ry.  Co.  v. 
Johnson,  94  S.  W.  163;  Ry.  Co.  r.  O'Brien, 
46  S.  W.  389;  Ry.  Co.  ▼.  Coon,  60  Tex.  780, 
7  S.  W.  492;  4  Elliott  on  Bailroads,  {  1806; 
6  Thompson  on  Neg.  H  7209,  7210.  Under 
such  circumstances  such  enhanced  Injtu^es 
are  generally  regarded  as  direct  results  of 
the  original  injury.  Ry.  Oo.  y.  Doyle,  25  S. 
W.  461;  Ry.  Co.  v.  Saxby,  218  HI.  274,  72  N. 
B.  755,  68  Ij.  R.  A.  164,  104  Am.  St  Rep.  218; 
4  Elliott  on  Railroads,  g  1806,  and  notes. 

By  Its  fifth  assignment  of  error  appellant 
complains  of  the  refusal  of  the  court  to  In- 
stimct  the  Jury,  as  It  requested,  that  "If  the 
wreck  was  caused  by  anything  other  than  the 
negligence  of  the  defendant  then  the  fact 
that  there  was  a  wreck,  and  the  plaintiff  was 
injured  thereby,  would  not  be  sufficient"  to 
justify  them  In  finding  for  the  appellant 
Because  the  carrier  as  a  rule  Is  In  a  position 
more  easily  to  explain  and  account  for  a  de- 
railment of  one  of  its  trains  than  the  pas- 
senger Is,  It  Is  generally  held  that  proof  by 
the  passenger  of  the  derailment  of  the  car, 
and  of  an  Injury  as  a  consequence  suffered 
by  him,  raises  a  pre8umptl<ni  tbat  the  carrier 
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was  negligent  4  Elliott  on  Railroads,  | 
1634.  The  doctrine  has  been  declared  by  the 
Supreme  C!onrt  of  this  state  to  be  "reasona- 
ble and  sound."  Ry.  Co.  r.  Laurlcella,  87 
Tex.  277,  28  8.  W.  277,  47  Am.  St  Rep.  108. 
The  presumption  is  one  of  fact  and  Is  not 
conclusive.  It  may  be  overcome  by  proof 
that  the  derailment  Tras  the  result  of  an  un- 
aroidable  accident  or  an  "occurrence  wblcb 
could  not  have  been  t»^>Tlded  against  by  the 
highest  practicable  degree  of  foresight"  4 
Enilott  on  Railroads,  §  1634.  In  his  main 
charge  the  court  instructed  the  Jury:  "If 
the  defendant  In  operating  the  train  on 
which  plaintiff  was  riding  as  a  passenger  did 
exercise  that  degree  of  care  that  an  ordi- 
narily prudent  person  would  exercise  under 
the  same  circumstances  to  provide  a  rea- 
sonably safe  track  and  to  furnish  reasonably 
safe  equipment  and  to  run  Its  train  at  a 
reasonably  safe  rate  of  speed,  taking  into 
consideration  the  nature  of  its  business,  then 
you  will  find  for  the  defendant,  although  you 
may  believe  that  the  plaintiff  was  injured 
on  account  of  the  derailment  of  said  train." 
Prom  the  testimony  of  the  engineer  and  con- 
ductor in  Charge  of  the  train  at  the  time  the 
wreck  occurred,  the  Jury  might  have  believed 
the  wreck  to  have  been  the  result  of  an  un- 
avoidable accident  The  instractlon  girai 
to  them.  Just  quoted  above,  did  not  Indicate 
their  duty  in  such  an  event  nor  were  they 
advised  as  to  their  duty  in  such  an  event  by 
other  portions  of  the  court's  charge.  Had  a 
proper  charge  supplying  the  omission  been 
requested,  it  should  have  been  given.  A  ma- 
jority of  the  court  are  of  the  opinion  that  the 
charge  requested  properly  was  refused  be- 
cause on  the  weight  of  the  evidence  and  cal- 
culated to  mislead  the  Jury,  in  that  they 
might  have  construed  It  to  mean  that  they 
were  not  authorized  to  infer  negligence  on 
the  part  of  appellant  from  proof  showing 
merely  that  the  train  was  derailed.  The 
writer  Is  of  the  opinion  that  the  charge  re- 
fused Justly  is  not  subject  to  the  criticism 
suggested,  and  that  the  trial  court  erred  in 
refusing  to  give  It  to  the  Jury. 

Appellant  asked  the  court  to  Instruct  the 
Jury  as  follows:  "In  this  case  there  Is  no 
evidence  that  there  was  anything  the  matter 
with  the  engine  that  caused  the  wreck. 
Therefore  you  cannot  find  that  any  defect  in 
the  engine  caused  the  wreck;  and,  If  you 
find  for  the  plaintiff,  It  must  be  on  account  of 
something  other  than  the  condition  of  the  en- 
gine." We  think  the  instruction  properly 
was  refused  because  argumentative  and  on 
the  weight  of  the  evidence. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

On  Motion  for  a  Rehearing. 

Answering  a  question  certified  to  it  by  this 
court,  the  Supreme  Oourt  held  that  by  the 
provisions  of  the  act  of  1907,  In  returning 


[depositions  "the  certificate  of  the  officer  tak- 
ing a  deposition  that  he  In  p«son  depoeitt 
the  same  in  the  mail  for  transmission'  Is 
substituted  for  that  which  was  before  requir- 
ed, viz.,  the  certificate  of  the  postmaster  or 
his  deputy  'that  be  received  them  from  tbe 
hands  of  the  officer  before  whom  they  were 
taken.' "  T.  &  P.  Ry.  Co.  v.  Mosley,  124  S. 
W.  90.  As  tbe  Judgment  of  the  lower  court 
was  reversed  on  the  ground  alone  that  he  bad 
refused  to  quash,  and  admitted  as  evidence 
on  behalf  of  appellee,  depositions  which  bad 
not  been  returned  as  required  by  tbe  law  in 
force  prior  to  the  time  the  act  of  1907  took 
effect  the  motion  for  a  rehearing  Is  granted, 
the  Judgment  of  this  court  reversing  the 
Judgment  of  the  lower  court  and  remanding 
tbe  cause  for  a  new  trial  is  set  aside,  and 
the  Judgment  of  said  lower  court  Is  affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  v. 

DOUGLASS. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  18, 1909. 

Rehearing  Denied  Jan.  22,  1910.) 

1.  TlXEQBAPHS  AND  TELEPHOKES  (§  65*)— DE- 

i.A;r  IN  Delivebt  of  Messages— Pleadi.no 

AHD  Proof. 

In  an  action  a^inst  a  telegraph  company 
for  delay  in  the  delivery  of  a  mesaage,  whereby 
a  son  was  prevented  from  reaching  the  bedside  of 
his  dying  mother  and  attending  her  funeral,  evi- 
dence that  the  son  was  the  oldest  child,  that  the 
relationship  and  feeling  between  himself  and  his 
mother  were  of  tbe  best,  and  that  there  bail 
never  been  any  trouble  between  them,  whs  ad- 
missible without  an  allegation  to  that  effect  io 
the  petition. 

[Ed.  Note.— For  other  cases,  see  Telegrapbt 
and  Telephones,  Cent  Dig.  }  60 ;  Dec  Dig.  | 
03.*] 

2.  Appeai.  and  Ebbob  (t  1040*)— Habmless 
Ebbob— Ebboneous  Rulings  on  Pleadings. 

The  error,  If  any,  In  overruling  an  excep- 
tion to  alleeations  of  a  petition  was  harmless, 
where  the  facts  alleged  could  be  proved  with- 
out the  allegation. 

[M.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  409S,  4099 ;  Dec.  Dig.  f 
1040.*] 

3.  Depositions  (g  83*)— Defects  and  Objec- 
tions— SUPPEESSIO  N . 

Where  there  was  no  appearance  from  the 
answers  of  a  witness  testifying  by  deposition 
that  he  was  trying  to  evade  answering  the  qnea- 
tions,  the  remedy  of  the  party  believing  that 
tbe  answers  were  not  full  enough  was  to  procnre 
a  posti)ODement  of  the  case,  to  enable  him  to 
procure  a  further  deposition,  and  the  refusal  to 
suppress  the  deposition  was  proper. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  i  221;   Dec.  Dig.  {  83.*] 

4.  ttxeobaphb  and  telephones  (j  54*)  — 
Contracts— Limitation  of  Liability— va- 

LIDITT. 

Under  Rev.  St  1805,  art.  3379,  providing 
that  a  stipulation  in  a  contract  fixing  a  less  peri- 
od than  90  days  for  notice  of  a  claim  for  dam- 
ages as  a  condition  precedent  to  the  right  to 
sue  on  the  claim  is  void,  a  stipulation  in  a  con- 
tract for  the  transmission  of  a  message  that  the 
telegraph  company  will  not  be  liable  for  dam- 
ages where  the  claim  therefor  is  not  presented 
within  60  days  after  the  filing  of  the  message 
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for  tnnBminion  la  void,  and  a  sworn  answer 
■ettiiig  up  the  stipulation  is  of  no  effect. 

rEd.  Note.— ror  other  cases,  see  Telegraphs 
KDd  Telei^onea,  Cent  Dig.  {  42;  Dec.  Dig.  | 
61»] 

5.  Teleoraphs   and   Telkphowes   (J   27*)  — 
CoirrKACTB  —  Vaumtt  —  What  Law  CSov- 

KBH8.  ,       , 

Under  the  rule  that  remedies,  as  distin- 
gaished  from  rights,  are  determined  by  the  law 
of  the  fomm,  the  validity  of  a  stipulation  in  a 
contract,  made  in  a  sister  state  for  the  trans- 
mission of  a  message,  that  notice  of  a  claim  for 
damages  must  be  presented  within  60  days  after 
the  filing  of  the  message  for  transmission  Is  de- 
teimined  by  the  law  of  the  fomm ;  a  statute  of 
*    limitation  being  a  part  of  the  remedy. 

(Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  g  27.*] 

8.  Evidence  (8  317*)— Hkarsat  Evidence. 

The  testimonv  of  a  witness,  in  an  action 
aninst  a  telegraph  company  for  delay  in  deliv- 
ering a  message,  that  the  messenger  carried  the 
message  to  town,  and  returned  and  reported 
that,  after  making  inquiry,  he  failed  to  locate 
the  sendee;  that  the  witness  did  not  know,  of 
whom  the  messenger  made  inquiry  except  per- 
sons named ;  that  the  names  of  others  were  list- 
ed on  the  back  of  the  message— was  inadmissible 
u  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  1174-1192;  Dec.  Dig.  i  317.*] 

7.  TEL10BAPH8  AND  TEUJPHONES  (J  88*)- DE- 
LAY IN  Deuvebt  of  Messaqes— iNsnm- 
CKNT  Address. 
Where,  in  an  action  for  delay  in  delivering 
1  message,  the  evidence  showed  that  the  mes- 
•enger  who  sought  to  deliver  the  message  in  the 
town  was  told  that  he  conld  communicate  by 
telephone  with  the  sendee  at  the  residence  of  a 
thiid  peiBon,  that  he  failed  to  do  so,  and  that 
the  company  failed  to  comply  with  its  rules  as 
to  mailing  a  card  to  the  sendee  or  sending  a  re- 
turn message  for  a  more  definite  address,  that 
the  sender  did  not  address  the  message  to  the 
care  of  the  third  person,  or  advise  the  company 
that  the  sendee  was  living  with  the  third  per- 
ton.  would  not  defeat  recovery. 

(Ed.  Note. — For  other  cases,   see  Telegraphs 
and  Telephones,  Cent  Dig.  {  33;    De&  Dig.  { 
38.*] 
&  TB£EGBAPHB  AND  TEI.EPHONES  (|  73*)— DB- 

ur  IN  Delivering  MESaAOES— Neqliqence 

— QUEBnON  FOR  Jdbt. 

Where,  In  an  action  against  a  telegraph 
company  for  delay  in  delivering  a  message, 
plaintiff  pleaded  negligence  of  the  company  in 
failing  to  comply  with  its  rules  in  failing  to 
mail  a  card  to  the  sendee,  or  seek  information 
for  a  better  address  from  the  sending  office,  and 
the  evidence  showed  negligence  in  these  respects, 
ind  showed  that  had  a  card  been  mailed  address- 
ed to  the  sendee,  it  would  have  reached  him  in 
time,  and  tJiat  the  same  would  have  happened 
bad  the  sending  office  been  asked  for  a  better 
address,  the  issue  of  negligence  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  I  76;  Dec.  Dig.  § 
73.*] 

9.  Appeal  and  Ebbob  (|  1062*)  —  Harmless 

ESXOR— WlTHDBAWAL  OF  ISSTTES  FROM  JdBY. 

Where,  in  an  action  against  a  telegraph 
company  for  delay  in  delivering  two  messages, 
tent  at  different  times,  annotincing  the  fatal  ill- 
ness of  the  sendee's  mother  and  her  death,  pre- 
Tenting  the  sendee  from  reaching  the  bedside  of 
hit  mother,  or  attending  her  fimeral,  tlie  sendee 
relied  on  the  failure  of  the  company  to  observe 
iti  rules  to  mail  a  card  to  the  sendee,  and  to 
seek  farther  information  as  to  his  address  by 
commnnicatioii  with  the  sending  office,  and  the 


evidence  conclusively  showed  that  the  second 
message  was  sent  too  late  for  the  sendee  to 
have  gone  to  his  mother's  sick  bed  before  her 
death,  or  in  time  for  her  funeral,  so  that  under 
the  court's  charge  no  damages  conld  be  awarded 
for  delay  in  delivering  the  second  message,  the 
refusal  to  withdraw  ul  the  issues  involving  the 
second  message  was  not  prejudicial  to  the  com- 
pany. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4214 ;  Dec.  Dig.  S  1062.*] 

Appeal  from  District  Cburt,  Johnson  Coun- 
ty; O.  L.  Locket,  Jndge. 

Action  by  T.  C.  Douglass  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

N.  H.  Fearons  and  Ramsey  &  Odell,  for  ap- 
pellant Odell  &  Johnson,  T.  M.  Wade,  and 
R.  S.  Phillips,  for  appellee. 

RAINET,  C  J.  We  adopt  the  statement 
of  appellant  as  follows: 

Appellee  brought  this  suit  against  appel- 
lant for  damages  resulting  from  alleged  neg- 
ligence in  the  transmission  and  delivery  of 
the  following  messages,  alleged  to  have  been 
filed  at  Russellvllle,  Ala.,  for  delivery  to  hln> 
at  Grandview,  Tex.,  to  wit:  (1)  "Russell- 
vllle, Ala.,  Nov.  80,  1905,  to  T.  C.  Douglass, 
Grandview,  Texas. — Mrs.  Douglass  danger- 
ously 111,  apoplexy.  Will  wire  you  again.  R. 
Hopkins."  (2)  "RuBsellvllle,  Ala.,  December 
5,  1905,  to  T.  C.  Douglass,  Grandview,  Texas. 
— Mrs.  Douglass  died  six  thirty  this  evening. 
We  reach  Greensboro,  Thursday  morning  wltb 
remains.  R.  Hopkins."  Appellee  alleged  that 
both  messages  were  delayed  both  in  trans- 
mission and  In  delivery ;  that  at  the  time  be 
was  residing  in  the  country  near  the  town 
of  Grandview,  Tex.,  and  that  he  could  have- 
been  reached  by  the  exercise  of  ordinary 
care.  He  also  alleged  that  he  had  the  use  of 
a  telephone,  which  was  in  the  residence  of 
one  W.  T.  Singly.  Appellee  also  alleged  that 
the  appellant  had  In  force  a  rule  and  cus- 
tom that  when  the  addressee  could  not  be 
found  by  the  exercise  of  ordinary  care,  a 
postal  card  notice  should  be  mailed  through 
the  United  States  post  office,  notifying  the 
addressee  of  the  message,  and  also  that  it 
was  the  custom  of  appellant  to  send  back  to 
the  sending  office  a  "service  message,"  noti- 
fying the  sender  of  the  nondelivery  of  the 
message,  and  asking  for  a  better  address. 
Negligence  was  alleged  on  the  failure  of  ap- 
pellant to  mail  the  postal  card  notice,  and 
also  on  the  failure  of  appellant  to  send  the 
"service  message"  to  the  sender,  asking  for 
a  better  address.  Plaintiff  alleged  that  nei- 
ther of  the  messages  were  delivered  to  him 
until  about  9  o'clock  a.  m.  on  December  6. 
1905,  and  that  at  the  time  of  the  delivery  of 
said  messages  his  mother  had  died,  and  that 
be  conld  not  procure  a  postponement  of  the- 
funeral  of  his  mother,  and  was  thus  deprived 
of  being  present  at  bis  mother's  bedside  be- 
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fore  her  death,  and  at  her  funeral,  by  rea- 
son of  which  he  suffered  mental  pain  and  an- 
guish, to  his  damage  In  the  sum  of  $1,900. 
Tbe  appellant  answered  by  general  demurrer, 
special  exceptions,  general  denial,  and  the 
following  special  pleas  and  answers:  (1) 
That  the  message  and  contract  was  In  writ- 
ing, and  that  it  was  sttpulated  that  the  mes- 
sage in  question  would  only  be  delivered  free 
within  its  dellTery  limits  at  Grandvlew,  which 
was  within  a  radius  of  one-half  mile  from 
its  ofDce  at  said  place,  and  that  it  had  In 
force  at  that  time  at  Orandvlew  a  reasonable 
rule  and  regulation  that  messages  addressed 
to  persons  at  Grandvlew  would  be  delivered 
only  within  its  said  delivery  limits,  and  that 
at  the  tune  In  question  the  appellee  was  re- 
siding from  five  to  seven  miles  in  the  coun- 
try from  Grandvlew,  Tex.  (2)  That  it  was 
stipulated  in  the  contract  that  the  appellant 
would  not  be  liable  for  any  suit  for  damages 
unless  written  notice  of  such  claim  was  given 
to  it  within  60  days  from  the  date  of  the 
message,  that  said  contract  was  entered  in- 
to in  the  state  of  Alabama,  and  that  under 
the  laws  in  force  at  the  time  in  Alabama  this 
stipulation  was  binding  and  enforceable.  Ap- 
pellant pleaded  under  oath  that  no  written 
notice  of  appellee's  claim  was  ever  given. 
(3)  Appellant  also  alleged  that,  at  the  time 
in  question.  It  maintained  at  Grandvlew,  Tex., 
certain  "office  hours,"  being  from  8  o'clock 
a.  m.  to  7  o'clodc  p.  m.,  that  the  message 
dated  December  5th  was  not  filed  with  It 
until  after  the  close  of  its  office  hours  on 
December  6th,  and  that  same  was  delivered 
promptly  after  its  office  opened  on  December 
6th.  (4)  Appellant  also  pleaded  that  the 
sender  of  the  message  was  guilty  of  contribu- 
tory negligence  in  falling  to  advise  appellant 
In  the  first  instance  that  the  plaintiff  and 
addressee  in  the  message  resided  in  the  coun- 
try, and  in  not  guaranteeing  to  It  special  de- 
livery charges  for  such  special  delivery.  Ap- 
pellant alleged  that  the  said  sender  of  the 
message,  the  agent  of  appellee,  knew  at  the 
time  of  filing  the  message  that  the  appellee 
resided  in  the  country,  etc.,  and  his  failure 
to  so  notify  appellant  and  pay  the  special 
delivery  charges  was  negligence  on  his  part, 
which  proximately  contributed  to  the  failure 
to  more  promptly  deliver  the  messages.  Ap- 
pellant also  alleged  that  the  said  sender  was 
guilty  of  contributory  negligence  In  falling  to 
send  the  first  message  in  care  of  W.  T.  Sing- 
ly, whom  appellant  averred  was  well  known 
in  Grandvlew,  and  who  had  a  telephone  at 
his  residence  in  the  country.  The  case  was 
tried  before  a  Jury,  the  trial  resulting  in  a 
verdict  and  judgment  In  favor  of  appellee 
for  $500. 

Conclusions  of  Fact 

That  the  telegrams  mentioned  in  the  fore- 
going statement  were  phoned  to  the  office  of 
appellant,  were  received  by  it,  and  were  for- 
warded to  Grandvlew,  Tex.,  on  the  dates 
named.    On  the  6th  of  December  the  appel- 


lant delivered  to  appellee  the  message  sent 
on  the  5th  of  December,  but  the  message  sent 
November  80th  was  not  delivered  to  appellee 
until  about  December  15th  following.  The 
appellee  lived  in  the  country,  about  five  miles 
from  Grandvlew,  on  the  same  farm  with  W. 
T.  Singly,  whose  phone  he  had  use  of,  and 
which  was  connected  with  Grandvlew,  and  by 
the  use  of  which  the  appellant  delivered,  on 
December  6th,  the  message  of  December  5th. 
Appellant  had  in  force  a  rule  that  if  the 
addressee  could  not  be  found  by  the  exercise 
of  ordinary  care,  a  postal  card  should  be 
mailed  to  the  addressee,  and  it  was  the  cus- 
tom of  appellant  to  send  back  to  the  sending 
office  a  "service  message,"  notifying  the  send- 
er of  the  nondelivery  of  the  message,  and 
asking  for  a  better  address.  Neither  of  these 
methods  was  adopted  by  appellant  in  this  in- 
stance. Had  it  done  so  as  to  the  message  of 
November  30th,  the  appellee  could,  and  would, 
have  reached  his  mother's  bedside  before  her 
death.  Appellant  maintained  office  hours  at 
Grandvlew  from  8  o'clock  a.  m.  to  7  o'clock 
p.  m.,  and  Its  free-delivery  limits  were  within 
a  radius  of  one-half  mile  from  its  office  at 
Grandvlew.  There  was  no  negligence  In  the 
failure  to  deliver  the  message  of  December 
5th,  but  the  appellant  was  negligent  in  fail- 
ing to  deliver  the  message  of  November  30th. 

OplnlcHL 

Appellant  complains  that  the  court  erred  in 
not  sustaining  a  special  exertion  to  the  al- 
legation of  plaintiff's  petition,  as  follows: 
"Plaintiff  further  alleges  that  he  was  the 
(ddest  child  of  bis  said  mother,  and  ttiat  he 
bore  towards  her  the  strong^  and  most 
binding  ties  of  love  and  affection,  and  that 
she  bore  towards  him  an  intense  and  ardent 
love,  and  by  reason  of  his  being  her  oldest 
son  she  had  in  him  the  greatest  confidence, 
and  looked  to  blm  for  comfort  and  consola- 
tion In  distress  and  hours  of  need."  The  evi- 
dence admitted  nnder  this  allegation  was: 
"I  am  the  oldest  child  of  my  parents."  "The 
relationship  and  feeling  between  myself  and 
my  mother  was  of  the  best ;  there  bad  never 
been  any  trouble  between  us."  This  evidence 
showed  no  more  special  relationship  or  af- 
fection than  the  law  presumes  to  exist  be- 
tween mother  and  son,  and  In  such  a  esse  as 
this  it  was  admissible  in  the  absence  of  sucb 
allegation ;  therefore,  if  the  overruling  of  the 
exception  can  be  considered  error,  no  harm 
resulted  to  appellant  Tel.  C!o.  ▼.  Lydon,  82 
Tex.  364,  18  S.  W.  701. 

Eirror  Is  assigned  to  the  action  of  the  court 
in  not  suppressing  the  depositions  of  R.  Hop- 
kins. The  motion  to  suppress  was  based  on 
the  ground  that  the  witness  failed  to  answer 
material  portions  of  the  Interrogatories,  and 
that  the  answers  made  were  evasive  and  In- 
complete. The  following  Interrogatories  and 
answers  show  to  what  the  obJectltHis  relate, 
viz.:  "(6)  Is  it  not  a  fact  that  in  your  former 
deposition  you  testified  In  answer  to  direct  In- 
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terrogatorles  as  follows:    'On  the  foIlowlnK 
morning  atta  Mrs.  Douglass  was  stricken 
with   apoi>Iexy   I   filed   a   telegram    at  the 
Western  Union  Telegraph  Office  In  Rnssell- 
vUle,  AJa.,  addressed  to  the  plaintiff.    This 
telegram  was  dated  November  30,  1905,  copy 
«f  which  l8  attached  hereto.'     Is  the  state- 
ment heretofore  made  and  sworn  to  by  yon 
troe?    A.  Yes ;  that  Is  the  message  I  phoned 
to  operator.    (7)  Said  interrogatory  asked  the 
witnees  to  state  If  he  did  not  attach  to  his 
fanner  answer  a  copy  of  the  message  in  ques- 
tion which  appeared  to  be  on  defendant's 
regular  sending  blank,  form  No.  2,  which  con- 
tains the  several  printed  stipulatlcHis  pleaded 
by  appellant    A.  Xes ;  the  ct^y  contained  the 
same  words  as  message  I  phoned  to  operator. 
(S)  If  you  have  stated  that  the  above  is  a 
copy  of  the  message  as  attached  by  your  for- 
mer dqwsltion,  then  pleai«  state  whether  the 
statement  made  in  your  former  deposition,  to 
the  effect  that  said  copy  was  a  true  copy  of 
said  tel^ram,  Is  correct  or  Is  not  correct.    A. 
The  copy  of  telegram  attached  to  former  dep- 
osition contained  the  words  as  phoned  to  the 
operator.    (9)  It  is  a  fact,  is  It  not,  that  the 
above  is  substantially  a  correct  copy  of  the 
message  that  you  filed  on  November  30,  1905, 
addressed  to  T.  C  Douglass,  at  Grandvlew, 
Tex.,  is  it  not?    A.  Yes ;  substantially  a  copy 
of  the  message  I  phoned.    (10)  Is  It  not  a  fact 
that  hi  your  former  depositions  taken  In  this 
case  you  were  asked  about  said  message,  and 
that  you  testified  in  answer  to  the  sixth  di- 
rect question  as  follows:    'I  sent  a  message 
■tating  that  Mrs.  Douglass  was  dangerously 
m  irlth  apoplexy.     This  message  was  sent 
from  the  telegraph  office  at  Russellvllle,  Ala- 
bama'?   Is  It  not  a  fact  that  you  made  said 
answer  at  said  time,  and  Is  It  not  a  fact  that 
700  swore  to  the  correctness  of  same,  and  Is 
It  not  a  fact  that  it  Is  true?     A.  Yes;  the 
operator  told  me  that  the  message  had  been 
■ent  from  his  office.    (11)  Is  It  not  a  fact  that 
in  the  first  message  you  sent  to  T.  C.  Doug- 
hsB,  on  November  80,  1908,  yon  stated  In 
tame  that  you  would  wire  him  again,  and  Is 
it  not  a  fact  that  you  expected  to  wire  Mr. 
Donglaas  again,  in  regard  to  his  mother's 
condition  before  requesting  him  to  come  to 
Rnsgellvllle?     A.  I  sent  a  telegram  to  Mr. 
Doaglass  to  advise  him  of  his  mother's  con- 
dition.   I  made  no  request  for  him  to  come. 
Sopposed  he  would  come  at  once  If  possible. 
Had  be  advised  me  on  receipt  of  the  message 
of  November  30th  that  it  was  Impossible  for 
him  to  come,  I  would  have  kept  him  posted 
as  to  his  mother's  condition.    (12)  Is  It  not  a 
fact  that  you  were  In  the  habit  about  this 
time  of  sending  a  good  many  telegrams,  both 
for  yourself  and  for  others,  especially  the 
people  for  whom  you  worked,  and  Is  It  not 
a  fact  that  you  were  well  acquainted  with 
the  way  In  which  the  telegraph  company  car- 
ried (HI  its  business,  and  Is  It  not  a  fact  that 
Ton  knew  that  the  defendant  used  message 
blanks  for  all  its  telegrams  such  as  have  been 
beretofore  Inquired  about?    A.  Yes,  the  com- 


pany I  work  for  constructed  a  telephone  line 
connecting  with  the  telegraph  office,  and  mes- 
sages were  handled  over  phone  according  to 
arrangement  made  with  them."  Each  of  the 
Interrogatories  were  answered  in  the  affirma- 
tive, with  the  further  statement  that  the  mes- 
sage was  phoned  in  to  appellant's  sending  of- 
fice, which  shows  that  the  witness  did  not 
wish  to  be  understood  as  having  written  the 
message  on  one  of  appellant's  blank  forms 
with  printed  conditions.  There  is  no  appear- 
ance from  the  answers  that  the  witness  was 
trying  to  evade  answering  the  questions ;  and, 
If  they  were  not  full  enough  fw  appellant's 
purpose,  a  postponement  of  the  case  should 
have  been  sought  that  further  depositions 
could  have  been  procured.  We  are  of  the 
opinion  there  was  no  error  in  the  court  re- 
fusing to  suppress  said  depositions. 

The  appellant  objected  to  the  admission  of 
proof  by  plaintiff  that  the  message  was,  by 
the  sender,  phoned  Into  the  office,  which  ob- 
jection was  overruled.  The  ground  of  objec- 
tion was  that  appellant  had  sued  on  a  con- 
tract for  the  transmission  and  delivery  of 
a  telegraphic  message,  that  defendant  had 
pleaded  under  oath  that  the  contract  was  in 
writing,  and  In  the  absence  of  a  sworn  denial 
by  plaintiff  denying  such  plea,  parol  evidence 
should  not  be  heard  la  support  of  a  verbal 
contract 

Defendant,  in  Its  answer,  pleaded  various 
stipulations  printed  upon  its  blanks,  and  in 
the  eighth  paragraph  of  Its  answer  It  set  up 
that  if  said  contract  was  made  at  all,  it  was 
in  writing,  with  the  stipulation,  in  effect,  that 
the  appellant  would  not  be  liable  for  damages 
or  statutory  penalties  In  any  case  where  the 
claim  Is  not  presented  in  writing  within  60 
days  after  said  message  was  filed  with  said 
company  for  transmission,  and,  further,  that 
such  stipulations  are  enforceable  under  the 
laws  of  Alabama,  and  that  plaintiff  bad  not 
within  60  days  given  notice  of  his  claim  for 
damages,  etc.  The  only  affidavit  to  said  an- 
swer was  made  by  J.  O.  Smith,  superintend- 
ent of  the  company,  and  after  stating  that  he 
was  the  agent  of  such  company,  and  authoriz- 
ed to  make  the  affidavit  he  further  stated 
"that  he  had  read  paragraph  No.  8  of  the 
above  aitd  foregoing  answer,  and  that  the 
facts  therein  stated  are  true  and  correct" 
and  made  no  other  reference  to  said  answer. 
The  objection  to  said  evidence  Is  not  tenable. 
Rev,  St  1895;  art  8879,  provides,  in  effect 
that  a  stipulation  in  any  contract  fixing  a 
less  period  than  90  days  for  notice  of  a  claim 
for  damages  as  a  condition  precedent  to  the 
right  to  sue  on  such  claim  is  void.  Under 
this  statute  the  stipulation  that  notice  of  a 
claim  for  damages  should  be  given  within 
60  days  was  void.  Burgess  v.  Tel.  Co.,  92 
Tex.  125,  46  S.  W,  794,  71  Am.  St  Rep.  833. 
So  the  answer  setting  up  toch  stipulation, 
though  sworn  to,  was  of  no  effect  But  ap- 
pellant insists  that  said  stipulation  was  en- 
forceable In  Alabama,  and  proof  to  that  ef- 
fect was  made  on  the  trial  of  this  case. 
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The  question  then  arises,  WIU  said  stipula- 
tion be  enforced  In  this  state,  when  by  the 
statute  of  this  state  It  Is  void?  We  are  of 
the  opinion  that  it  will  not  The  stipulation 
is  one  of  limitation,  and  affects  the  remedy  as 
distinguishable  from  the  right  of  the  parties. 
In  Ross  V.  Ry.  Co.,  34  Tex.  Civ.  App.  586,  79 
S.  W.  626,  In  an  opinion  by  Mr.  Justice  Book- 
hout,  this  court  said:  "It  is  a  well-settled 
rule  that  the  remedies  as  distinguished  from 
the  rights  of  the  parties  are  determined  by 
the  law  of  the  forum,  and  that  the  statutes 
of  limitation  are  a  part  of  the  remedy,  and 
not  of  the  law  affecting  the  rights."  Gautier 
V.  Franklin,  1  Tex.  732;  Tel.  Co.  v.  Lovely, 
52  S.  W.  563.  This  being  a  remedy,  the  rule 
In  Alabama  has  no  controlling  effect  as  to 
the  stipulation  In  question.  The  statutes  of 
this  state  applying  to  the  plea  In  question 
there  was  no  error  In  admitting  the  evidence 
complained  of. 

There  was  no  error  in  excluding  evidence 
shown  In  the  following  bill  of  exceptions: 
"Counsel  for  defendant  offered  In  evidence 
the  fifth  cross-interrogatory  and  answer  of  H. 
A.  Briscoe,  which  said  question  and  answer 
are  as  follows:  'Q.  How  soon  after  the  first 
message  was  received  did  you  make  an  effort 
to  deliver  it?  State  to  whom  you  went  and 
inquired  for  the  plaintiff.  Give  the  names  of 
each,  and  state  what  time  of  day  yon  saw 
them,  and  what  was  said  to  them  with  refer- 
ence to  the  message  and  its  delivery,  and 
state  where  the  parties  were — that  is,  the 
particular  locality  within  the  town,  they  were 
— and  what  they  were  doing;  state  It  fully  so 
that  the  parties  to  whom  you  talked  may  re- 
fresh their  memory  and  remember  it.  A.  The 
messenger  carried  the  first  message  to  town, 
and,  returning,  reported  that  after  making 
diligent  Inquiry  about  plaintiff,  he  failed  to 
locate  him.  I  do  not  know  of  whom  he  made 
Inquiry,  except  the  following  persons:  G.  J. 
Rootes,  R.  N.  Hill,  and  Alex  Head.  The 
names  of  the  other  parties  he  made  inquiry  of 
were  listed  on  back  of  the  message.  I  do 
not  remember  their  names.  I  do  not  know 
where  these  parties  were  when  the  messen- 
ger approached  them.'  Whereupon  counsel 
for  plaintiff  objected,  for  the  reason  that  the 
answer  was  hearsay,  which  objection  was  by 
the  court  sustained,  to  which  action  and  rul- 
ing of  the  court  in  sustaining  said  objection, 
etc.,  defendant  excepted,"  etc.  We  are  of  the 
opinion  that  the  testimony  excluded  was 
clearly  hearsay,  and  therefore  not  legitimate. 

Special  charge  No.  17,  requested  by  appel- 
lant, was  refused,  of  which  complaint  Is 
made.  Said  charge  was  to  the  effect  that  if 
Hopkins  did  not  address  bis  message  to  the 
care  of  W.  T.  Singly,  or  advise  the  defendant 
that  Douglass  was  living  on  Singly's  place  In 
the  country,  and  that  a  prudent  person  would 
have  done  so,  etc.,  to  find  for  defendant.  The 
court  gave  a  Charge  on  this  issue  as  follows: 
"Tou  are  further  Instructed  that  if  you  find 
from  the  evidence  that  R.  Hopkins,  who  de- 
livered the  message  to  defendant's  agents  or 


employte  at  Rnssellvllle,  Ala.,  gave  to  the 
said  employes  or  agents  an  Insufficient  ad- 
dress for  T.  C.  Douglass,  and  that  In  doing  so 
the  said  Hopkins  was  guUty  of  negligence  as- 
hereinbefore  defined,  and  If  you  further  be- 
lieve from  the  evidence  that  such  negligence- 
on  his  part,  if  any,  was  the  proximate  cause 
of  audi  message  not  being  promptly  delivered 
by  defendant's  employes  or  agents,  then  you 
are  instructed  to  find  for  the  defendant."  The 
evidence  shows  that  when  the  messenger  boy 
was  seeking  to  deliver  the  message  In  the 
town  of  Grandview,  he  was  told  by  one  Roots 
that  he  (Roots)  was  mailing  a  letter  to  R.  C. 
Douglass  at  Covington,  and  that  he  conld  com- 
municate with  Douglass  over  telephone  at 
Mr.  Singly's,  his  father-in-law.  This  shows 
that  the  company  obtained  the  Information 
embraced  in  the  special  charge  while  seeking 
to  deliver  the  telegram.  Therefore,  if  It  was 
error  to  refuse  said  charge,  the  appellant  is 
in  no  attitude  to  complain.  Besides,  the  com- 
pany failed  to  mail  a  postal  card  to  Douglass 
or  send  a  return  message  to  the  sending  of- 
fice that  Douglass  could  not  be  found,  and  for 
a  more  definite  address,  all  of  which  was  re- 
quired by  the  rules  of  the  company.  Under 
these  circumstances  there  was  no  error  in  re- 
fusing the  special  charge. 

The  court  refused  special  charges,  which  Is 
assigned  as  error.  The  effect  of  said  charges 
is  that  the  company's  free-delivery  limits  at 
Grandview  were  within  a  radius  of  one-half 
mile  from  its  office  In  said  town,  and  that  it 
was  not  the  duty  of  the  appellant  to  deliver 
messages  outside  of  its  free-delivery  limits, 
but  only  to  use  diligence  to  deliver  within  the 
town  of  Grandview,  and  to  find  for  defend- 
ant To  have  given  these  charges  would,  in 
effect,  have  been  equivalent  to  a  peremptory 
instruction  to  find  for  defendant  Plaintiff 
pleaded  negligence  on  the  part  of  appellant 
in  falling  to  comply  with  Its  rules  in  falling 
to  mail  a  postal  card  to  Douglass,  or  seek  in- 
formation for  a  better  address  from  the  send- 
ing office.  The  evidence  shows  negligence  in 
falling  to  do  this.  It  further  shows  that  had 
a  postal  card  been  mailed  addressed  to  Doug- 
lass, it  would  have  reached  him  in  time,  and 
be  would  have  gone  to  his  mother's  sick  bed 
before  her  death.  It  also  shows  that  tlie 
same  would  have  happened  had  the  sending 
office  been  asked  for  a  better  address.  We 
hold  that  the  issue  of  negligence  thus  raised 
was  a  question  for  the  Jury,  and  the  court 
did  not  err  in  refusing  the  charges  asked. 

Complaint  is  made  of  the  court's  refusal  to- 
give  a  special  charge  as  follows:  "You  are 
instructed  that  the  evidence  shows  that  the 
message  dated  December  5,  1905,  being  the 
second  message  in  controversy,  sent  by  R. 
Hopkins  to  the  plaintiff,  was  transmitted  and 
delivered  by  the  defendant  company  with  all 
due  and  reasonable  diligence,  and  that  the 
plaintiff  has  failed  to  show  that  said  defend- 
ant was  negligent  in  the  transmission  and 
delivery  of  said  second  message,  dated  De- 
cember 5,  1905,  and  all  issues  involving  said 
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second  message  are  hereby  expressly  with- 
drawn from  your  consideration,  and  you  are 
instructed  that  plaintiff  cannot  recover  from 
defendant  by  reason  of  any  alleged  negligence 
or  breach  of  duty  In  connection  with  said 
second  message  dated  December  5, 1905."  We 
think  no  liviury  resulted  to  appellant  by  the 
failnretoglTethls  charge.  It  seems  that  plain- 
tiff did  not  controvert  the  right  of  appellant 
to  make  reasonable  ofBce  hours,  or  that  the 
mies  of  the  company  were  unreasonable,  but 
relied  on  the  failure  of  appellant  to  observe 
Its  rules  to  mall  a  postal  card  to  Douglass 
and  seek  farther  Information  by  communicat- 
ing with  the  sending  office.  Further,  the  evi- 
dence condtiBively  shows  that  the  last  mes- 
sage was  sent  too  late  for  plaintiff  to  have 
gime  to  his  mother's  sick  bed  before  her 
death,  or  In  time  for  her  funeral,  and  it  was 
not  the  proximate  cause  of  his  suffering.  So 
nnder  the  evidence  and  the  court's  charge  the 
Jmy  could  not  have  awarded  damages  on  that 
gtoimd. 

We  have  carefully  considered  all  the  as- 
rignmenta  of  error  presented,  and  find  none 
Aowing  reversible  error.  The  evidence  shows 
eoodnsively  that  the  message  of  November 
30th,  the  first  message,  was  phoned  into  the 
sending  office  of  appellant;  no  understanding 
was  had  with  the  operator  that  the  condi- 
tions printed  oa  the  company's  blanlc  forms 
should  apply  thereto,  that  the  company  was 
gnUty  of  negligence  In  falling  to  deliver 
same,  and  that  the  proper  verdict  and  Jndg- 
nient  were  rendered. 

The  Judgment  is  af&rmed. 


WESTERN  TEXAS  COMPRESS  CO.  v. 
WILLIAMS. 

(Court  of  CivU  Appeals  of  Texas.    May  16, 
190&) 

I  TbIAI  (I  256*)— IWBTBTTOnOWS— REQUESTa— 

Necessitt. 
The  trial  court  will  not  be  put  in  error  for 
not  making  a  fuller  presentation  of  the  defense 
ii  the  preliminary  statement  to  the  jary,  where 
defendant  did  not  request  a  fuller  statement. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent 
Dig.  I  628;  Dec.  Dig.  §  256.*] 

2.  NuiSAKC*  (I  43*)  —  Actions  —  Defenses  — 

Failube  to  Complain. 
That  defendant  erected  its  plant  and  operat- 
ed it  for  some  time  without  objection  by  plain- 
tiff wonid  not  be  a  defense  to  an  action  for 
dimages  cansed  by  gases,  odors,  etc,  and  the 
overflow  of  oil  from  defendant's  tanks,  as  plain- 
tiff coald  not  complain  until  he  was  injured  by 
tie  nnisance. 

(Ed.  Note. — ^For  other  cases,   see  Nnisance, 
Cent.  Dig.  I  105;  Dec.  Wg.  {  43.*] 

8.  Nuisance  (|  7*)— Actions— Case  Exebcis- 
iD  IN  Maintaining. 
If  the  operation  of  defendant's  compress 
plant  amounted  to  a  nuisance  to  plaintiff,  no 
amonnt  of  care  by  defendant  in  conducting  the 
Dininesa  would  exempt  it  from  liability  for  dam- 
>ies  ornsed  by  its  maintenance. 
„[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  US*  7;  Dec.  Dig.  S  7.*] 


Appeal  from  Taylor  County  Court 
Action  by  Alex  Williams  against  the  West- 
ern Texas  Compress  Company.    From  a  Judg- 
ment for  plaintiff,  defendant  appeals.    Af- 
firmed. 

D.  G.  Hill,  for  appellant  Harry  Tom  King 
and  B.  K.  Isaacs,  for  appellee. 

Conclnslons, 

BPEER,  3.  Appellant  did  not  request  the 
court  to  make  a  fuller  presentation  of  its  de- 
fense in  the  preliminary  statement  of  the 
case  to  the  Jury,  and  there  was  therefore  no 
error  in  the  court's  falling  to  do  so.  Be- 
sides, the  fact  that  appellant  erected  its 
plant  without  objection  on  the  part  of  the 
appellee,  and  operated  the  same  for  a  con- 
siderable time  without  complaint,  would  not 
of  Itself  constitute  any  defense  to  appellee's 
cause  of  action.  Appellee  had  no  cause  of  com- 
plaint until  his  rights  had  been  Invaded  by 
the  diffusion  of  gases,  odors,  dust,  etc.,  and 
the  overflow  of  petroleum  from  appellant's 
tanks,  and  of  this  he  could  not  know  before- 
hand. 

The  tlilrd  and  sixth  assignments  raise  the 
point  that  to  entitle  appellee  to  a  recovery  he 
must  have  alleged  and  proved  negligence  on 
the  part  of  appellant  In  maintaining  or  oper- 
ating its  plant  But  the  reverse  of  the  prop- 
osition appears  to  be  the  law.  In  other 
words,  if  the  operation  of  appellant's  plant 
amounted  to  a  nuisance  as  to  appellee,  then 
no  amount  of  care  on  the  part  of  appellant 
In  conducting  its  business  would  excuse  it 
from  liability  for  the  damages.  The  princi- 
ple is  thoroughly  settled  in  railroad  cases  in 
Daniel  v.  Ft  W.  &  Rio  G.  Ry.  Co.,  96  Tex. 
S27,  72  S.  W.  678;  Ralney  v.  Red  River,  T. 
&  S.  Ry.  Co.,  80  S.  W.  95 ;  M.,  K.  &  T.  Ry. 
Co.  V.  Perry,  46  Tex.  Civ.  App.  374,  102  S, 
W.  1169.  And  the  rule  commends  Itself  to 
us  as  being  applicable  to  other  than  railroad 
cases,  and  Indeed  has  frequently  been  so 
held.  For  a  case  very  much  In  point  see 
Berger  v.  Minneapolis  Gaslight  Co.,  60  Minn. 
296,  62  N.  W.  336,  where  a  defendant  who 
for  his  own  use  stored  on  his  own  land  pe- 
troleum, which  escaped  on  the  premises  of 
the  plaintiff,  was  held  to  be  liable  for  the 
damages,  without  proof  of  negligence  on  his 
part 

Although  apparently  treated  by  both  par- 
ties as  seeking  to  recover  only  for  personal 
damages  to  himself,  we  construe  appellee's 
petition  to  be  broad  enough  to  authorize  a 
recovery  for  injury  to  the  realty.  So  that, 
if  the  court's  charge  Is  capable  of  the  inter- 
pretation contended  for  in  appellant's  eighth 
assignment  of  error,  there  is  yet  no  error 
shown. 

The  Judgment  of  the  county  court  Is  In  all 
things  affirmed. 
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TEXAS  TRACTION  CO.  v.  HANSON. 

(Couit  of  GiyU  Appeals  of  Texas.    Jan.  6, 
1910.) 

1.  Tbiai.  (I  191*)— Inbtbtjctions  — Assump- 
tion 0»  CONTBOVEBTED  FACTS. 

An  instraction,  which  assumes,  as  uncon- 
troTerted,  facts  the  eTidence  as  to  which  is  con- 
flicting, is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  42(M31 :    Dec.  Dig.  {  191.*] 

2.  Cabbiebs  (S  303*)— Siofpino  or  Cabs  to 

PeBIHT     PABBENaSBS     TO     AXIOHT  —  OBOI- 
NANCES. 

Under  an  ordinance  requiring  a  street  rail- 
road to  stop  at  street  crossings  where  passengers 
request  it,  where  the  conductor  received  the 
fare  and  was  then  informed  that  the  passenger 
wanted  to  alight  at  a  particular  street,  he  must 
stop  the  car  there  to  permit  the  passenger  to 
alight 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  f §  1240,  1243 ;  DecTDig.  8  303.*] 

8.  Dauaoes  (S  216*)  —  Pebsonal  Injubies  — 

D0T7BI.B   DaMAOES— iNSTBDCnONB. 

In  an  action  for  physical  injuries  resulting 
from  fright  caused  by  having  to  alight  from  a 
street  car  at  night  at  a  wrong  stopping  place 
and  walk  home  alone,  an  instruction  that  the 
jury  should  allow  plaintiff  such  damages  as  will 
fairly  compensate  her  for  the  mental  and  physi- 
cal pain  endured,  and  which  she  will  endure  on 
account  of  the  injuries,  and  allow  her  for  any  in- 
convenience to  which  she  may  have  been  subject- 
ed, authorizes  double  damages;  inconvenience 
bemg  included  in  mental  and  physical  suffering. 
[Eld.  Note. — ^For  other  cases,  see  Damages, 
Cent  Dig.  {i  55(M555;  Dec.  Dig.  i  2ia*] 

4  Tbial  (I  203*)- Issues— INSTBUCTIONS. 

Where  the  testimony  raises  an  issue,  the 
court  should  give  a  special  charge  submitting  it. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  S  478;  Dec.  Dig.  i  203.*] 
6.  Dauaoes  (|  32*)— "Inconvenience." 

The  word  "Inconvenience,"  as  applied  to 
the  measure  of  damages  for  personal  injuries, 
implies  what  is  Incident  to  lAysical  discomfort 
It  Is  something  that  results  naturally  from  phys- 
ical pain,  and  donbtless  also  from  mental  suffer- 
ing, and  the  terms  "mental  and  physical  suffer- 
ing^' comprehend  "inconvenience." 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  K  40,  41,  71 ;   Dec.  Dig.  |  32.*] 

Appeal  from  District  Court,  Grayson  Coun- 
ty;  J.  M.  Pearson,  Judge. 

Action  "bj  Jennie  Hanson,  by  next  friend, 
against  the  Texas  Traction  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

M.  B.  Templeton,  T.  B.  Williams,  and 
Head,  DiUard,  Smith  &  Head,  for  appellant 
John  0.  Wall,  for  appellee. 

RAINBY,  0.  J.  The  appellee  brought  this 
suit  against  the  appellant  to  recover  damages 
for  physical  injuries  resulting  by  fright,  caus- 
ed by  having  to  alight  from  appellant's  car 
at  night  and  walk  to  ber  home  alone  In  the 
city  of  Sherman.  Appellant  answered  by 
general  denial  and  contributory  negligence. 
A  trial  resulted  in  a  verdict  and  Judgment 
for  appellee,  from  which  appellant  appeals. 

Appellant  complains  of  error  in  the  first 
paragraph  of  the  court's  charge,  which  reads: 


"The  undisputed  evidence  of  this  case  shows 
that  the  plaintiff,  on  the  night  of  the  14th  of 
July,  1908,  went  upon  one  of  defendant's  pas- 
senger cars  for  the  purpose  of  being  trans- 
ported from  defendant's  beginning  station  to 
the  street  named  Austin,  located  In  the  aonth- 
em  part  of  the  city  of  Sherman,  Tex.;  that 
after  she  got  aboard  of  the  car,  and  whoi  the 
conductor  came  around  collecting  the  fares 
of  the  passengers,  she  paid  the  conductor  five 
cents,  which  was  the  full  fare,  and  informed 
him  that  she  desired  to  be  taken  on  said  car 
to  her  home  at  Austin  street,  or  where  said 
defendant  company's  road  Intersected  Austin 
street;  that  afterwards  the  conductor  in- 
formed her  that  there  was  no  station  on  Aus- 
tin street,  or  that  the  car  did  not  stop  at 
Austin  street,  and  she  insisted  on  being  al- 
lowed to  get  off  at  that  place,  and  the  evi- 
dence further  shows  that  Middleton  street  Is 
the  nearest  street  to  Austin  street,  where  the 
car  stopped.  The  undisputed  evidence  shows 
further  that  the  car  passed  Austin  street  at 
a  rapid  rate,  and  the  plaintiff  Insisted  upon 
the  car  being  stopped  in  order  to  allow  her 
to  disembark  from  the  same.  The  undisput- 
ed evidence  further  shows  that  the  said  car 
went  on  and  crossed  the  bridge  beyond  the 
limits  of  the  city,  and  that  plaintiff  was  al- 
lowed to  disembark  at  a  place  beyond  said 
bridge,  and  which  was  not  a  regular  station. 
The  undisputed  evidence  further  shows  that 
under  the  ordinances  of  the  city  of  Sherman 
it  was  the  duty  of  the  defendant  company  to 
have  stopped  and  allowed  the  plaintiff  a  rea- 
sonable time  at  Austin  street  to  have  disem- 
barked from  said  car  on  the  night  <m  which 
she  took  passage  on  same."  The  contention 
is  that  said  charge  is  upon  the  weight  of  evi- 
dence In  several  particulars,  in  that  the  court 
assumed  the  existence  of  certain  facts  about 
which  the  testimony  was  conflicting,  and  the 
existence  of  such  facta  was  a  question  for  the 
Jury's  determination:  (1)  "That  she  desired 
to  be  taken  on  said  car  to  her  home  at  Aus- 
tin street,  or  where  said  defendant  company's 
road  Intersected  Austin  street";  (2)  "that  aft- 
erwards the  conductor  Informed  her  that 
there  was  no  station  on  Austin  street,  or  that 
the  car  did  not  stop  at  Austin  street,  and  she 
Insisted  on  being  allowed  to  get  off  at  that 
place" ;  and  (3)  "that  the  car  passed  Austin 
street  at  a  rapid  rate,  and  plaintiff  insisted 
upon  the  car  being  stopped  in  order  to  allow 
her  to  disembark  from  the  same."  The  as- 
sumption by  the  court  that  the  facts,  as  stat 
ed,  were  unoontroverted  was  error. 

The  theories  upon^whlch  the  plaintiff  and 
defendant  base  their  case,  taken  from  appel- 
lant's brief,  are  as  follows:  "PlalntitTs  the- 
ory or  contention  as  to  the  facts  of  this  case 
was  that  she  boarded  defendant's  car,  paid 
her  fare,  and  Informed  the  conductor  that 
she  wanted  to  get  off  at  Austin  street;  that 
the  conductor  refused  to  let  her  off  at  that 
street,  telling  her  the  car  did  not  stop  at  Aos 
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tin  street,  and  after  a  short  conTersatlon  be 
went  forward  to  see  the  motorman  about  It, 
and  did  not  come  back  to  plaintiff  until  the 
car  was  passing,  or  bad  passed,  Austin  street 
Defendant's  theory,  or  contention,  on  the  oth- 
er hand,  was  that  when  plaintiff  paid  her 
(are,  she  told  the  conductor  that  she  wanted 
to  get  <rfl  at  the  last  stop,  not  mentlontng  the 
name  ol  any  street;  that  the  last  stop  In 
Sherman  was  the  Rusk  or  Mlddleton  street 
(top;  that  the  conductor  did  not  tell  plain- 
tiff that  the  car  did  not  stop  at  Austin  street, 
and  did  not  refuse  to  stop  the  car  at  that 
street;  that  when  the  car  arrlTed  at  the 
Rnsk  or  Mlddleton  street  stop,  the  car  was 
stopped,  and  plaintiff  Informed  that  It  was 
tlie  last  stop;  that  the  plaintiff  said  tliat  was 
not  where  she  wanted  to  get  off;  she  wanted 
to  get  off  at  the  next  stop.  The  conductor 
then  rang  the  bell  for  the  car  to  go  ahead, 
which  It  did,  and  then  he  gave  the  stop  sig- 
nal for  the  next  stop,  which  would  have  been 
at  or  near  the  suTwtatlon;  that  as  the  car 
jMSsed  Austin  street  plaintiff  called  to  him 
tliat  the  car  had  passed  her  street,  and  the 
conductor  immediately  ran  forward  and  had 
tbe  motorman  stop  the  car."  The  parties  In- 
troduced testimony  supporting  their  different 
theories,  and  there  was  such  a  conflict  In  the 
eridence  as  to  the  existence  of  the  facts  stat- 
ed by  the  court  as  "imdlsputed"  that  wheth- 
er or  not  they  did  exist  was  a  question  for 
tlie  Jury.  Further  complaining  of  said  charge, 
tbe  appellant  urges  the  following  proposi- 
tion, yiz.:  "Tbe  undisputed  evidence  did  not 
show  that  under  the  ordinances  of  the  city 
of  Sherman  it  was  the  duty  of  the  defendant 
company  to  stop  and  allow  the  plaintiff  a  rea- 
sonable time  at  Austin  street  to  disembark 
from  said  car  on  the  night  on  which  she  took 
passage  on  same,  because  said  ordinances,  if 
applied  to  this  defendant,  an  Interurban  rail- 
way company,  and  to  its  cars,  Interurban 
railway  cars,  are  Inoperative,  void,  and  of  no 
effect  because  the  city  or  council  of  the  city 
of  Sherman  was  without  authority,  right,  or 
power  to  pass  same."  Under  the  facts  of 
this  case  we  regard  it  as  immaterial  whether 
or  not  the  ordinances  of  the  city  of  Sherman 
In  rdation  to  street  railways  apply  to  appel- 
lant in  the  operation  of  its  cars  along  the 
streets  of  said  city.  We  do  not  understand 
tliat  the  ordinance  of  said  city  requires  street 
can  to  stop  at  every  cross  street  or  intersec- 
tion, but  it  does  require  such  stop  when  a 
passenger  reqnects  that  the  car  be  stopped  at 
such  a  place  that  said  passenger  may  alight, 
or  that  some  one  may  take  passage  on  the 
car.  So  if  appellee  boarded  appellant's  car, 
and  the  conductor  received  the  fare,  but  she 
did  not  specify  at  the  time  that  she  wanted 
to  alight  at  Austin  street,  then  appellant 
wonld  not  be  liable  for  not  stopping  at  said 
street  On  the  other  liand,  if  the  conductor 
received  her  fare,  she  telling  him  at  the  time 
tliat  she  wanted  to  alight  at  Austin  street, 
and  tbe  car  did  not  stop  there,  then  appellant 
wu  liable    BaUway  t.  ElUott,  26  Tex.  Civ. 


App.  106,  61  S.  W.  726,  and  aotborities  there 
cited. 

The  court  gave  the  following  charge,  which 
is  assigned  as  error,  viz.:  "Now,  if  you  find 
and  believe  from  the  evidence  that  tbe  de- 
fendant company,  in  refusing  to  allow  plain- 
tiff to  disembark  at  Austin  street,  and  in  put- 
ting her  off  at  the  place  beyond  the  bridge 
where  she  disembarked  from  said  car,  was 
under  all  the  facts  and  circumstances  in  the 
case  guilty  of  negligence,  as  that  expression 
is  hereinbefore  defined  to  you — that  is,  if 
you  find  and  believe  that  a  person  exercising 
a  high  degree  of  care,  and  a  competent  and 
cautious  and  prudent  person,  would  have  al- 
lowed her  to  disembark  at  Austin  street,  and 
would  not  have  had  her  to  disembark  at  the 
place  where  she  got  off  the  car — end  you  fur- 
ther believe  from  the  evidence  that,  as  the 
direct  and  proximate  result  of  the  acts  of 
the  defendant  company,  plaintiff's  health  was 
injured,  and  that  she  suffered  mental  and 
boidily  pain  as  a  result  thereof,  and  was  oth- 
erwise inconvenienced  as  a  result  thereof, 
then  you  will  return  a  verdict  in  favor  of 
plaintiff,  and  assess  her  damages  against  the 
defendant  company  as  hereinafter  Instruct- 
ed." The  objection  to  said  charge  is  it  as- 
sumes that  the  appellant  refused  to  allow  the 
plaintiff  to  disembark  at  Austin  street  when 
the  evidence  on  this  point  was  conflicting. 
We  think  tbe  criticism  urged  to  the  charge 
is  correct  There  was  testimony  to  the  con- 
trary on  this  point  sufficient  to  raise  an  issue, 
and  it  should  have  been  submitted  to  the 
jury  for  their  decision,  and  not  assumed  by 
the  court 

On  the  measure  of  damages  the  court  in- 
structed the  jury  as  follows:  "If  under  the 
preceding  section  of  this  charge  yon  find  in 
favor  of  the  plaintiff,  you  will  allow  her  such 
damages  as  will,  as  a  present  cash  payment, 
reasonably  and  fairly  compensate  her  for  the 
mental  and  physical  pain,  if  any,  you  may 
believe  from  the  evidence  she  has  sustained 
on  account  of  her  injuries,  if  any; '  also  you 
will  allow  her  for  the  mental  and  physical 
pain,  if  any,  which  you  may  believe  from  the 
evidence  she  will  probably  sustain  in  the  fu- 
ture on  account  of  her  injuries,  if  any ;  also 
you  will  allow  her  for  the  Inconvenience  to 
which  she  may  have  been  subjected  In  hav- 
ing to  walk  from  the  place  where  she  disem- 
barked from  the  car  to  her  home."  The  giv- 
ing of  said  charge  is  assigned  as  error,  and 
the  objection  urged  thereto  is:  "Said  charge 
■wtiB  erroneous  because  it  authorized  and  di- 
rected the  jury  to  assess  double  damages,  or 
to  assess  damages  twice  for  the  saqte  thing, 
in  that  the  jury  were  first  Instructed  to  com. 
pensate  plaintiff  for  all  mental  and  physical 
pain,  and  were  then  instructed  to  compen- 
sate plaintiff  In  addition  thereto  for  the  In- 
convenience suffered  by  her."  We  think  the 
charge  is  susceptible  to  the  objection  urged. 
The  charge  authorizes  the  jury  to  allow 
double  damages,  in  that  it  Instructs  them  to 
allow  for  mental  and  physical  suffering  and 
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In  addition  tbereto  for  the  Inconvenience  sbe 
suffered  In  tbe  walk  home  from  where  she 
disembarked  from  tbe  car.  In  the  case  of 
Uallway  Co.  v.  McCraw,  43  Tex.  Civ.  App 
247,  95  S.  W.  82,  in  treating  a  charge  on  the 
measure  of  damages  for  personal  injuries, 
the  court  say:  "  'Inconvenience'  would  imply 
what  is  incident  to  physical  discomfort  It 
Is  something  that  results  naturally  from 
physical  pain,  and  doubtless  also  from  men- 
tal suffering."  The  terms  "mental  and  phy- 
sical suffering"  comprehend  "inconvenience." 
Therefore  the  charge  was  calculated  to  mis- 
lead the  Jury  and  cause  them  to  assess 
double  damages. 

The  following  error  Is  presented,  to  wit: 
"The  court  erred  in  refusing  defendant's  re- 
quested instruction  No.  5,  which  is  as  fol- 
lows: 'If  you  believe  from  the  evidence  that 
the  plaintiff  boarded  one  of  defendant's  cars 
in  tbe  city  of  Sherman  on  or  about  the  14th 
day  of  July,  1908,  and  paid  her  fare  and  told 
the  conductor  in  charge  of  said  car  that  she 
desired  to  disembark  at  the  last  stop  In  the 
city  of  Sherman,  and  that  when  said  car  ar- 
rived at  the  last  stop  in  the  city  of  Sherman, 
said  car  stopped,  and  said  conductor  inform- 
ed plaintiff  that  she  had  arrived  at  the  last 
stop  in  the  city  of  Sherman,  and  plaintiff 
thereupon  Informed  said  conductor  that  sbe 
did  not  desire  to  get  off  at  said  stop,  but  at 
the  next  stop  of  said  railway,  then  you  will 
find  for  the  defendant,  even  though  you 
should  believe  from  the  evidence  that  the 
conductor  in  charge  of  the  car  did  stop  the 
car,  and  permitted  the  plaintiff  to  alight 
therefrom  before  he  arrived  at  the  next  regu- 
lar stop  of  said  car,  if  be  so  stopped  said  car 
at  the  request  of  plaintiff.' "  This  charge  pre- 
sented appellant's  theory  of  its  defense. 
There  was  testimony  introduced  by  it  suffi- 
cient to  raise  the  issue,  and  the  special 
-charge  should  have  been  given. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


PEARCE  y.  WALLIS.  LANDES  &  CO.  et  al. 

■<Coart  of  Civil  Appeals  of  Texas.     Dec.  22, 

1909.    On  Motion  for  Rehearing, 

Jan.  19,  1910.) 

1.  Assignments  (J  54*)— Consideration— Ac- 
tions. 

The  assignee  of  a  canae  of  action  acquires 
title  by  a  bona  fide  assignment,  and  may  main- 
tain an  action  thereon  though  he  paid  no  con- 
sideration therefor. 

[Ed.  Note. — ^For  other  cases,  see  Assignments, 
Cent.  Dig.  g  112 ;   Dec.  Dig.  |  54.*] 

On  Motion  for  Rehearing.. 

2.  Assignments  (J  128*)  —  Action  by  As- 
signee— Defenses. 

An  answer,  In  an  action  by  the  assignee  of 
a  claim,  alleging  that  tbe  assignment  was  made 
for  tbe  fraudulent  purpose  of  conferring  juris- 
diction on   the  court  In  a  county  other  than 


that  of  defendant's  residence,  states  no  defense 
on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Dec.  Dig.  (  126.  •] 

8.  Venue  (g  58*)- AorioN  ok  Assionkert— 
,  Plea  of  PBivii.EaB — Sdfficienot. 

Defendant  cannot,  in  a  plea  of  privil^e, 
seeking  a  chaage  of  venue,  present  an  issue  of 
fraudulent  assignment  of  the  claim  in  suit,  with- 
out specially  charging  that  the  claim  was  fraud- 
ulently assigned  for  the  purpose  of  conferring 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  8S  88-90;   Dec.  Dig.  {  58.*] 

Appeal  from  Coleman  County  Court;  F.  M. 
Bowen,  Judge. 

Action  by  J.  R.  Pearce  against  Wallis, 
Landes  &  Co.  and  others.  Defendants  had 
judgment  and  plaintiff  appeals.     Reversed. 

Snodgrass  &  Dlbrell,  for  appellant  B.  A 
Hawkins  and  Woodward  &  Baker,  for  ap- 
pellees. 

KBT,  J.    J.  R.  Pearce  brought  this  suit 
against  the  firm  of  Wallis,  Landes  &  Co., 
composed  of  J.  E.  Wallis,  N.  A.  Landes,  and 
C.  L.  Wallis,  and  also  against  G.  William 
Baker.    The  plaintiff  alleged  in  his  petitlw 
that  the  defendant  Baker  resided  In  Coleman 
county,  in  which  the  suit  was  brought  and 
that  the  other  defendants  resided  in  Galves- 
ton county.    It  was  alleged  in  the  petition 
that  the  defendant  Baker,   having  a  just 
claim  against  the  other  defendants  for  $281.- 
98,  had  assigned  the  same  to  the  plaintiff  aod 
guaranteed  the  i>ayment  thereof.    Baker  fil- 
ed an  answer  admitting  the  facts  alleged  by 
the  plaintiff.    The  other  defendants  filed  pleas 
of  privilege  to  be  sued  in  another  county, 
which  pleas  were  in  conformity  with  tbe 
statute  enacted  by  the  Thirtieth  Legislature 
(Acts  30th  Leg.  p.  248,  c.  133)  in  reference  to 
such  pleas,  and  directing  that  when  such  a 
plea  is  sustained,  the  case  shall  not  be  dis- 
missed, but  shall  be  transferred  to  tbe  prop- 
er county.    After  filing  the  pleas  of  privilege 
referred  to,  and  without  waiving  the  same, 
the  defendants  answered  to  tbe  merits,  but 
nowhere  in  any  plea  did  they  charge  that 
the  alleged  assignment  of  the  claim  from  tbe 
defendant  Baker  to  the  plaintiff  was  simulat- 
ed, fictitious,  or  fraudulent,  for  the  purpose 
of  conferring  jnrlBdictlon  upon  tbe  county 
court  of  Lampasas  county.    Notwlthstsndlng 
the  failure  of  the  defendants  to  present  any 
such  issue  by  pleadings,  the  court  heard  evi- 
dence and  submitted  to  the  Jury  the  question 
of  fraudulent  or  simulated  assignment  of  the 
claim  by  the  defendant  Baker  to  tbe  plain- 
tiff, and  the  jury  found  in  favor  of  the  other 
defendants  upon  that  question,  and  thereup- 
on the  court  rendered  Judgment  sustaining 
the  plea  of  privilege  and  changing  the  venue. 
The  pleas  of  privilege  did  not  present  any 
such  issue  as  that  referred  to;    and,  as  It 
was  not  presented  by  any  other  plea,  the 
trial  court  erred  in  submitting  it  to  tbe  Joiy. 
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We  also  sustain  appellant's  contention  nrg- 
«<t  In  criticism  of  the  court's  charge,  to  the 
etfect  that  the  question  of  consideration  for 
tbe  assignment  of  the  claim  Is  not,  as  matter 
of  law,  of  controlling  effect  If  there  was  an 
actual  bona  fide  assignment  of  tbe  claim, 
then  the  plaintiff  acquired  title,  even  tf^ough 
be  may  have  itald  no  consideration.  Tbe 
failure  to  pay  a  consideration  might  consti- 
tute an  important  circumstance  bearing  upon 
tbe  good  faith  of  the  transaction,  but  it 
would  not  necessarily  and  as  a  matter  of  law 
bare  controlling  effect 

For  the  errors  pointed  ont  the  judgment  Is 
rerersed,  and  the  cause  remanded. 

Reversed  and  remanded. 

On  Motion  tor  Rehearing. 

In  onr  former  opinion  In  this  case  It  Is 
stated  that  appellees  did  not  In  any  plea 
charge  that  the  alleged  assignment  from  the 
defendant  Baker  to  tbe  plaintiff  was  simulat- 
ed, flctltioas,  or  fraudulent,  for  the  purpose 
of  conferring  Jurisdiction  upon  the  county 
court  of  Coleman  county.  That  statement  Is 
too  broad,  and  is  hereby  corrected.  No  such 
charge  was  made  by  either  defendant  In  bis 
plea  of  privUege,  but  In  answering  to  the 
merits  tbey  did  charge  that  the  assignment 
of  the  claim  by  Baker  to  tbe  plaintiff  was 
for  the  fraudulent  purpose  of  attempting  to 
confer  Jurisdiction  upon  the  court  below. 
Howerer,  the  arerment  referred  to  stated  no 
defense  on  tbe  merits  of  the  case,  and  there- 
fore, as  pleaded,  It  was  immaterial.  It  was 
no  part  of  the  several  pleas  of  privilege  to 
be  sued  In  another  county,  and  therefore  It 
did  not  present  any  Issue  proper  to  be  sub- 
mitted to  the  Jury.  Notwithstanding  the 
statute  enacted  by  tbe  Thirtieth  Legislature 
amending  the  law  with  reference  to  pleas  of 
privilege,  we  are  of  the  opinion  that  a  de- 
fendant cannot  In  a  plea  of  privilege  seek- 
ing to  change  the  venue,  present  an  issue  of 
frandnlent  assignment  of  the  claim  sued  up- 
on, without  specifically  charging  in  such  plea 
that  the  claim  was  fraudulently  assigned  for 
tbe  purpose  of  conferring  Jurisdiction. 

The  motion  for  rehearing  is  overruled. 


MISSOnRI,  K.  &  T.  RT.  00.  OF  TEXAS  v. 

FARRIS.t 
(Conrt  of  Civil  Appeals  of  Texas.    Jan.  8, 1910.) 
1.  Daxaqcs  (f  216*)  — iNSTBUCnows  — COR- 

FORXTTT  TO    EviDBIfCK. 

Wbeie,  in  a  passenger's  action  for  person- 
si  iojnties,  plaintiff  testified  that  he  was  unable 
to  woik  at  his  business  of  barber  after  his  leg 
«*>  injored,  because  of  his  inability  to  stand 
«B  the  injnied  limb,  and  had  bllen  off  consider- 
My  in  weight  since  bis  injuty,  and  suffered 
from  pains  in  his  head  and  body,  and  a  pby- 
■idan  testified  that  plaintiff's  general  constitu- 
tion wu  weakened,  that  his  heart  action  was 
tlwted  by  tbe  injury,  and  that  be  was  not  now 
Ixsltby,  and  his  condition  had  grown  worse,  snd 


I  that  be  would  not  get  better  and  would  neces- 
sarily suffer  some  pain,  an  instruction  permit- 
ting recovery  for  future  pain  and  diminished 
earning  capacity  was  proper. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  i  653 ;   Dec.  Dig.  S  216.*] 

2.  EviDEKcs  (S  474*)— Opinion  Bviderci:— 
Health. 

A  witness,  who  had  known  plaintiff  for  sev- 
eral years,  though  not  a  pbysfcisn  or  expert, 
could  testify  that  he  did  not  seem  healthy  after 
he  was  injured. 

[BSd.  Note.— For  other  oases,  see  Evidence, 
Cent  Dig.  {{  2196,  2197 ;    Dec.  Dig.  g  474.»] 

3.  Evidence  (g  537*)— Opinion  Evidence— 
ExPEBT  Testiuont  —  Qualifications  of 
Expert. 

A  witness,  who  had  never  attended  a  medi- 
cal school,  but  bad  studied  anatomy  and  lectur- 
ed in  a  medical  school  on  another  subject  could 
testify  over  objection  that  he  was  not  shown 
to  be  an  expert,  that  he  examined  plaintiff's 
legs  after  his  injuries,  and  one  of  them  seemed 
to  be  swollen  and  laiser  than  the  other,  and 
that  tbe  bone  called  tbe  fibula  In  one  leg  was 
back  further  than  the  same  bone  in  the  other 
leg;  the  weight  of  the  evidence  being  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Eividence, 
Cent  Dig.  {  2345;  Dec.  Dig.  i  537.*] 

Appeal  from  District  Court,  Grayson  Coun- 
ty;  B.  L.  Jones,  Judge. 

Action  by  D.  W.  Farrls  against  the  Missou- 
ri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Coke,  Miller  &  Coke  and  Head,  Dlllard, 
Smith  &  Head,  for  appellant.  Wolfe,  Hare 
&  Maxey,  for  appellee. 

RAINET,  C.  J.  Appellee  sued  the  railway 
company  to  recover  damages  for  personal  in- 
juries received  by  him  through  tbe  negli- 
gence of  tbe  company's  servants  while  a  pas- 
senger on  one  of  Its  trains.  A  trial  resulted 
In  a  verdict  and  Judgment  for  plaintiff  for 
$3,500,  and  the  railway  company  appeals. 

Tbe  company  admitted  liability,  and  the 
controversy  Is  over  tbe  amount  of  damages 
sustained  by  the  appellee.  On  the  measure 
of  damages  tbe  court  charged  tbe  Jury  as 
follows:  "Tou  are  therefore  Instructed,  If 
you  believe  from  tbe  evidence  tbat  plaintiff 
was  injured  in  said  collision,  you  will  find 
In  his  favor,  and  allow  him  such  sum  as  you 
may  believe  from  the  evidence  will,  as  a  pres- 
ent cash  payment,  reasonably  and  fairly  com- 
pensate him  for  the  physical  and  mental  suf- 
fering he  has  sustained,  if  any,  on  account 
of  his  Injuries,  if  any,  and  for  the  physical 
and  mental  suffering.  If  any.  you  may  believe 
from  tbe  evidence  it  is  reasonably  probable 
be  will  suffer  In  the  future  on  account  of 
bis  Injuries,  If  any;  also  for  the  time  he  has 
lost  if  any,  on  account  of  bis  Injuries,  and  for 
bis  diminished  capacity.  If  any,  to  labor  and 
earn  money  in  tbe  future  on  account  of  such 
Injuries,  if  any."  The  giving  of  this  charge 
is  assigned  as  error,  and  the  following  propo- 
sition is  submitted:    "Tbe  court  sbould  only 
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Bubmit  to  the  jury  those  issues  that  are  sup- 
ported by  evidence,  and  it  is  error  for  the 
court  to  Instruct  the  Jury,  in  arriring  at  the 
damages  to  which  an  injured  person  is  ea- 
titled,  to  consider  pliysical  pain  and  diminish- 
ed capacity  to  labor  and  earn  money  which 
the  Jury  may  believe  from  the  evidence  it 
Is  reasonably  probable  the  injured  person 
will  suffer  in  future  as  the  result  of  his  in- 
juries, when  there  Is  no  evidence  or  circum- 
stances Indicating  that  such  person  ttIU  suf- 
fer any  physical  pain  in  the  future,  or  his 
capacity  to  labor  and  earn  money  will  be 
diminished,  nor  the  probable  amount  of  such 
pain  or  diminished  capacity,  nor  how  long  be 
will  probably  suffer  such  pain  and  such  di- 
minished capacity." 

Plaintiff  alleged  that  he  was  permanently 
Injured;  that  his  capacity  to  labor  and  to 
earn  money  in  the  future  was  greatly  di- 
minished, and  that  he  had  suffered  great 
physical  pain  and  mental  anguish,  and  would 
continue  to  suffer  on  account  of  bis  Injuries. 
Appellee  testified  as  follows:  "I  stayed  at 
Celeste  a  day  or  two.  I  went  on  home  then 
to  Colbert.  I  tried  to  run  my  business  one 
day  when  I  went  back  home.  T^ey  all  ijeed- 
ed  a  shave,  and  I  shaved  8  or  10  men  and  I 
quit  I  was  not  able  to  continue  my  business 
[of  barber].  I  couldn't  stand  to  do  the  work. 
I  was  hurt  about  all  over,  and  I  couldn't 
stand  on  my  feet  long  enough.  Standing  on 
my  injured  limb  Just  kept  It  hurting  me  all 
the  time,  kept  my  limb  hurting  me  all  the 
time.  Before  I  got  hurt  my  average  weight 
was  from  185  to  190  pounds.  I  weigh  now 
145  pounds.  *  *  •  I  haven't  had  much 
strength  to  get  about  and  labor  since  I  was 
injured.  •  •  *  In  walking  from  town 
home,  or  In  walking  from  home  to  town,  I 
feel  an  inconvenience  from  that.  It  affects 
me.  I  get  awful  tired,  wearied,  get  out  of 
breath.  I  suffered  after  the  Injury,  after  the 
collision  occurred.  My  bead  hurt  me  all  the 
time,  and  back  of  my  neck  and  small  part 
of  my  back.    My  eyes  hurt  me  a  good  deal. 

•  •  *  I  use  a  cane  in  walking.  •  I  have 
been  using  it  ever  since  I  got  hurt.  I  did  not 
have  to  use  a  cane  before.  *  *  *  I  use  it 
because  It  helps  me  along ;  it  helps  me  to  get 
up  and  down  steps  and  anything  I  have  to 
get  up  on,  and  then  it  helps  me  in  walking 
the  road.  It  sort  of  sends  me  along,  and 
takes  some  of  the  pressure  off  of  my  legs  and 
back.    I  have  used  It  ever  since  I  got  hurt. 

*  •  •  I  was  a  healthy  man  before  I  was 
in  that  collision.  I  had  not  had  any  sick- 
ness anyways  recently  before  that  collision. 
I  expect  it  had  been  something  like  16  or  20 
years,  maybe  20  years,  since  I  had  been  sick 
at  all.  I  regarded  myself  as  a  rather  un- 
usually healthy,  strong  man.  I  don't  rest 
now  since  I  got  injured,  not  good,  don't  rest 
good  since  I  have  been  injured.  •  *  • 
Where  my  leg  was  broken,  that  still  troubles 
me.  It  hurts  me  a  right  smart  *  *  •  I 
can  feel  the  place  where  I  claim  it  was  frac- 
tured ;  I  feel  a  knot  there.    There  is  a  knot 


there  nearly  as  big  as  the  end  of  your  finger. 
My  leg  was  Injured  in  the  knee,  in  some  way ; 
It  is  stiff.  It  won't  come  up  as  high  as  the 
other." 

Dr.  W.  0.  Rntledge,  after  having  testified 
that  he  was  called  to  see  plaintiff  profession- 
ally on  the  2d  day  of  November,  1907,  and 
that  appellee  had  been  under  his  care  and 
treatment  from  that  time  up  to  the  time  of 
trial,  further  testified:  "The  last  time  I 
examined  him  was  this  morning  in  Judge 
Maxey's  ofllce.  He  was  sitting  there  in  the 
office  quietly,  and  I  took  out  my  watch  and 
counted  his  pulse,  and  it  was  140  beats  to 
the  minute.  I  bad  him  get  up  and  walk 
around  the  hall  and  back,  and  counted  his 
pulse  again,  and  it  was  l60.  That  indicates 
that  his  general  constitution  is  weakened 
by  reason  of  this  condition  of  the  nervous 
system  brought  about  from  his  Injury.  I 
have  made  a  teat  of  his  heart  action;  his 
heart  is  very  much  exaggerated ;  the  tension 
is   strong   and  high;    the   pulse  Is  quick. 

*  *  *  This  weakened  condition  from  the 
injury.  In  my  opinion,  is  affecting  the  heart 
through  the  nerve  centers.  I  have  examined 
his  limb  lately  as  to  the  condition  of  it  He 
has  either  had  a  fracture  or  a  crack  in  the 
head  of  the  tibia,  the  upper  end  of  the  tibia. 
There  is  distinct  callus  thrown  out  there 
now.  That  is  Just  below  the  kneejolnt 
There  is  a  knot  on  the  bone  that  we  call  a 
callus.  It  is  either  Injury  to  the  bone  or 
fracture  there  that  caused  this  to  be  thrown 
out.  I  have  made  a  test  of  him  with  having 
htm  rest  his  foot  up,  one  foot  at  a  time,  to 
place  it  back  against  his  body  when  he  was 
sitting.  There  is  a  difference  In  his  limbs, 
in  his  ability  to  do  that ;  he  can't  bring  his 
right  foot  back  as  far  as  ^e  can  the  left. 
It  must  be  some  displacement  there  about 
the  head  of  the  tibia  or  thickening.  Of 
course  he  Is  not  a  very  healthy  man  now. 
When  he  first  came  to  me  he  weighed  abont 
180  or  190  pounds  I  xrresume  from  his  looks. 
He  was  fleshy  then;  he  is  very  much  ema- 
ciated now  to  what  he  was  then.  He  has  lost 
at  least  30  or  40  pounds.  He  Is  not  In  as 
good  condition  as  he  was  when  I  first  saw 
him.  •  •  •  His  condition  has  grown 
worse  in  many  respects  since  I  first  saw  him. 
His  heart  action  is  in  worse  condition  than 
it  was,  and  he  has  gradually  lost  flesh  since 
I  first  saw  him.  He  may  In  the  course  of 
time  get  better,  but  my  opinion  is  he  will  not 

*  *  *  A  man  in  his  condition  would  nec- 
essarily suffer  some  pain." 

We  think  the  evidence  was  sufildent  to 
raise  the  Issue  as  to  the  future  suffering  of 
appellee  and  his  diminished  capacity  to  earn 
money  in  the  future,  and  there  was  no  error 
In  the  court  submitting  those  matters  to  the 
Jury.  Railway  v.  Harriett  80  Tex.  73,  15  S. 
W.  556;  Lumber  Co.  v.  Blvens,  47  Tex.  Civ. 
App.  396.  105  S.  W.  831 ;  Railway  Co.  v.  Box, 
03  S.  W.  134. 

Error  Is  assigned  to  the  admission  of  tes- 
timony that  appellee  "did  not  seem  healthy" ; 
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the  witness  not  being  a  pbyslclan  and  expert 
There  was  no  error  In  admitting  tills  testi- 
mony. The  witness  had  known  the  appellee 
for  sereral  years.  Under  the  circumstances 
the  evidence  was  admissible.  Railway  Co.  t. 
Boyer,  44  Tex.  Civ.  App.  811,  97  8.  W.  1070; 
BaUway  Co.  t.  Smith,  90  8.  W.  926. 

Objection  was  made  to  the  testimony  of 
one  Ramsey  as  to  the  appearance  of  appel- 
lee as  to  whether  he  was  a  stout  and  healthy 
man  or  not  This  testimony  Is  of  the  same 
natare  as  that  Just  passed  upon,  and  the 
same  authorities  are  applicable.  The  testi- 
mony was  admissible. 

Error  is  assigned  to  the  admission  of  tes- 
timony as  shown  by  the  following  bill  of  ez- 
c^ion,  to  wit:  "On  the  trial  of  the  above- 
entitled  cause,  while  plaintiff  was  oftering 
his  evidence  In  chief,  he  offned  as  a  witness 
In  his  behalf  A.  C.  Perrln,  who  testified  that 
a  abort  time  after  plaintiff's  alleged  Injuries 
be  examined  plaintlfTs  legs,  and  that  one  of 
the  legs  seemed  to  be  swollen  or  larger  than 
the  other,  and  by  looking  and  feeling  he 
found  that  the  point  of  the  bone  called  the 
fibula  was  back  three-quarters  of  an  inch,  If 
not  an  Inch,  farther  than  the  bone  of  the  oth- 
er leg,  to  which  evidence  at  the  time  it  was 
offered  defendant  objected,  on  the  ground  that 
the  witness  was  not  shown  to  be  an  expert, 
and  that  it  called  for  a  comparison  from  said 
witness,  which  objection  was  by  the  court 
overruled,  and  said  evidence  admitted,  to 
which  action  of  the  court  in  admitting  said 
evidence  defendant  excepted  and  tenders  this 
Its  bill  of  exceptions  No.  3."  The  witness 
also  testified:  "His  legs  were  stripped  up 
above  the  knee.  *  *  *  I  examined  his 
lower  legs.  I  looked  at  them  and  compared 
the  two  legs.  One  of  the  legs  seemed  to  be 
swollen  or  larger  than  the  other.  I  have 
never  attended  a  medical  school  as  a  student 
I  have  studied  anatomy ;  I  have  read  it  I 
know  some  of  the  names  of  the  bones  in  the 
body.  I  don't  recollect  all  of  them ;  I  recollect 
those  bones  in  the  arm  and  1^.  I  have  lec- 
tured in  a  medical  college,  but  not  on  that 
mbject"  The  evidence  given  t>y  the  witness 
was  based  upon  an  examination  by  him  of 
the  appellee's  legs,  and  is  stated  by  him  as 
the  conditions  existing,  and  we  think  the 
court  properly  admitted  it  to  go  to  the  Jury 
for  them  to  give  it  such  weight  as  they  deem- 
ed It  entitled  to.  Rogers,  Bx.  Tes.  (2d  Ed.)  t 
182L 

The  Judgment  is  afllrmed. 


FERRIS  PRESS  BRICK  CO.  v.  THOMPSON 

et  aLt 
(Conrt  of  Civil  Appeals  of  Texas.    Dee.  4, 1900. 
On  Rehearing,  Jan.  22,  1910.) 

1.  MAsm  AND  Servant  (|  284*)— Injtnuis 
TO  Servant  —  SuFnciKKCT  or  Evidence  — 
Question  roa  Jury. 

In  an  action  for  death  of  a  brick  burner 

from  tne  falling  of  a  portion  of  a  shed  npon 


which  he  had  stepped  to  avoid  the  heat,  fumes, 
and  eaaes  arising  from  the  kiln  upon  which  he 
had  been  working,  evidence  held  sufficient  to 
take  the  case  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1000;   Dec.  Dig.  {  284.*] 

2.  Master  and  Servant  ({  289*)— Injxtries  to 
Servant— SinrnoiENOY  or  Evidence— Ques- 
tion for  Jury. 

In  an  action  for  death  of  a  brick  burner 
from  the  falling  of  a  portion  of  a  shed  upon 
which  he  had  steroed  to  avoid  the  heat,  fumes, 
and  gases  arising  from  the  kiln  upon  which  he 
had  been  working,  evidence  held  insufficient  to 
raise  the  issue  tnat  defendant  had  provided  a 
safe  wa^  for  brick  burners  to  go  from  the  shed 
of  one  kiln  to  that  of  another,  and  that  deceased. 
Instead  of  adopting  the  safe  way,  took  a  danger- 
ous way. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1107 ;    Dec.  Dig.  {  280.*] 

3.  Master  and  Servant  (§§  101,  102*)— Dutt 
ov  Ekploter— Safe  Puice  to  Work. 

It  is  a  master's  duty  to  provide  his  em^ 
ploy£s  a  reasonably  safe  place  to  work. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  179;    Dec.  Dig.  {§  101, 

4.  liASTER    AND    SERVANT    (§    278*)— INJURIES 

TO  Servant— Sditiciknct  of  Evidence  — 
Defective  Appliances— Inspechon. 

In  an  action  for  death  of  a  brick  burner 
from  the  &IIing  of  a  portion  of  a  shed  npon 
which  he  bad  stepped  to  avoid  Uie  heat  fumes, 
and  gases  arising  from  the  kiln  upon  which  he 
had  been  working,  evidence  held  sufficient  to  Jus- 
tify a  finding  that  a  proper  inspection  of  the 
shed  would  have  disclosed  the  defect. 

(Eld.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  068;   Dec.  Dig.  |  278.*] 

5.  Master  and  Servant  ({  124*)— Injuries  to 
Servant — Defective  Appliances — Duty  of 
Inspection. 

Where  brick  burners  had  been  in  the  habit 
for  two  or  three  years  of  using  a  shed  along 
the  side  of  a  kiln  to  go  upon  to  avoid  the  gases 
and  heat,  and  cleats  of  wood  had  been  nailed 
thereon  to  keep  tbem  from  slipping  while  so  do- 
ing, the  duty  of  inspection  to  see  that  the  shed 
was  in  a  safe  condition  for  so  doing  was  npon 
the  employer. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  23S;  Dec.  Dig.  i  124.*] 

6.  Master  and  Servant  (S  235*)  —  Injuries 
TO  Servant— Contributory  NBOLiaENO^- 
DcTT  OP  Inspection. 

Brick  burners  who  had  been  in  the  habit  for 
two  or  three  years  of  using  a  shed  along  the 
side  of  a  kiln  to  go  upon  to  avoid  the  gases  and 
heat,  cleats  of  wood  having  been  nailed  thereon 
to  keep  them  from  slippIuK,  were  not  required 
to  inspect  the  shed  to  see  that  it  was  in  a  safe 
condition,  but  could  rely  upon  the  presumption 
that  the  employer  had  done  his  duty  in  inspect- 
ing the  shed. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  I  714;  Dec.  Dig.  S  235.*] 

7.  Master  and  Servant  (8  280*)— Injuries 
TO  Servant  —  Sufficiency  of  Evidence  — 
AssuKFTioN  of  Risk. 

In  an  action  for  death  of  a  brick  burner 
from  the  failing  of  a  portion  of  a  shed  upon 
which  he  had  stepped  to  avoid  the  heat  fumes, 
and  gases  arising  from  the  kiln  upon  which  be 
had  been  working,  evidence  held  not  to  show 
that  the  defect  in  the  shed  was  obvloos,  or  that 
deceased  had  notice  thereof. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8S  983,  984;  Dec.  Dig.  ( 
280.*] 
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Aippeal  from  District  Ooart,  EUIb  County; 
F.  L.  Hawkins,  Judge. 

Action  by  h.  C.  Ttiompson  and  otliers 
against  the  Ferris  Press  Brick  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

G.  O.  Groce,  for  appellant  W.  M.  Tidwell 
and  Farrar,  McRaa  &  Kemble,  for  appellees. 

BOOKHOUT,  J.  This  was  an  action  in 
the  district  court  of  Ellis  county,  Tex.,  by 
L.  C.  Thompson  et  al.,  widow  and  children 
of  J.  W.  Thompson,  deceased,  against  Fer- 
ris Press  Brick  Company,  for  damages  re- 
sulting from  the  death  of  said  J.  W.  Thomp- 
son, who  on,  to  wit,  September  15,  1907,  re- 
ceived injuries  at  the  plant  of  appellant  re- 
sulting in  his  death.  It  was  claimed  on  be- 
half <^  appellees,  plaintiffs  below,  that  the 
death  of  said. J.  W.  Thompson  was  caused 
by  actionable  negligence  on  the  part  of  ap- 
pellant, of  which  he  was  an  employe,  in 
falling  in  various  particulars  alleged  to  fur- 
nish him  a  reasonably  safe  place  to  work, 
and  in  falling  to  properly  construct,  inspect, 
and  keep  in  reasonably  safe  condition  a 
shed  of  one  of  its  brick  kilns,  a  portion  of 
which  fell,  resulting  in  injuries  to  said  J.  W. 
Thompson,  which  caused  his  death.  The  de- 
fendant below  a^swered  by  exceptions,  gen- 
eral and  special,  a  general  denial,  and  pleas 
of  assumed  risk  and  contributory  negligence 
on  the  part  of  said  J.  W.  Thompson.  A 
trial  at  the  September  term,  1908,  of  the 
district  court  of  Ellis  county,  resulted  in  a 
verdict  and  Judgment  for  plaintiffs  below 
for  $5,000  apportioned  between  them,  and, 
a  new  trial  being  refused,  this  appeal  was 
perfected. 

Conclusions  of  Fact 

J.  W.  Thompson  on  the  loth  day  of  Sep- 
tember, 1907,  was  In  the  employ  of  appel- 
lant as  a  brldE  burner  at  its  plant  in  Ellis 
county,  Tex.,  on  which  day,  while  at  work 
and  within  the  scope  of  the  duties  of  his 
employment,  be  sustained  injuries  resulting 
in  his  death.  At  the  time  of  the  injuries  to 
Thompson  appellant  had  seven  kilns  in  oper- 
ation at  its  plant  in  Ferris,  Tex.  Nos.  1, 
2,  3,  4,  5,  and  6  paralleled  each  other  with 
about  18  or  20  feet  between  each,  and  these 
kilns  faced  to  the  north.  Kiln  No.  7  was 
off  by  Itself.  A  kiln  has  permanent  walls  of 
dry  brick  on  the  sides  and  ends,  except  that 
one  end  is  open.  It  is  about  65  feet  long, 
25  feet  wide,  and  18  feet  high,  and  looks 
like  a  solid  structure  without  wlndowa  At 
the  bottom  of  each  side  are  eyes,  which  are 
15  in  number  to  the  side,  and  are  2  brick 
wide  and  arched  over,  and  extend  out  from 
the  walls  of  the  kiln  about  18  inches.  Fuel 
is  placed  in  these  eyes  for  the  purpose  of 
burning  the  brick.  The  green  brick  are  plac- 
ed in  the  kiln  in  sudi  manner  that  the  heat 
can  go  through  tfaem.  On  top  of  the  green 
brick  at  the  top  of  the  kiln  is  a  layer  of  dry 
brick  called  "a  platten."   A  roof  is  construct- 


ed over  eacb  Uln  as  follows:  Alongside  the 
kiln,  every  12  feet  posts  of  6  by  8  stuff  ex- 
tend from  the  ground  to  above  the  top  of  the 
kiln.  On  top  of  these  posts  are  plates  of 
four  by  six  timbers,  and  from  these  plates 
two  by  six  rafters  are  attached,  and  upon 
which  the  roof  is  placed.  The  roofing  is  1 
by  12  boxing  so  arranged  that  half  of  it  can 
be  opened  while  a  kiln  is  burning  to  enable 
the  heat  and  fumes  to  escape.  The  side 
sbeds  are  constructed  as  follows:  Near  tbe 
top  of  the  kiln  a  two  by  six  stringer  is  fas- 
tened to  the  six  by  eight  posts  which  sup- 
port the  roof  of  the  kiln.  This  stringer 
runs  all  along  the  side  of  the  kiln.  Rafters 
run  down  from  this  two  by  six  stringer,  and 
a  brace  of  two  by  six  stuff  comes  up  from 
the  posts  below  and  meets  this  rafter  near 
tbe  center  of  the  space  between  tbe  kilos, 
and  the  ends  of  the  rafter  and  brace  are 
sawed  square.  To  this  square  end  is  nailed 
a  two  by  six  stringer  from  one  to  the  other 
of  said  rafters,  and  braces  all  the  way  down 
the  center  of  the  space  between  the  kilns. 
On  the  t(^  of  this  framework  Is  nailed  1 
by  12  boxing,  and  the  outer  or  lower  edge 
of  the  shed  thus  constructed  Is  about  11  feet 
from  the  ground.  There  are  no  posts  sup- 
porting the  outer  edge  of  the  shed.  The 
side  sheds  thus  constructed  from  eacb  kiln 
come  about  together  in  the  center;  in  fact, 
the  outer  edge  of  the  west  shed  of  kiln  Na 
5  projects  slightly  over  the  outer  edge  of  tbe 
east  shed  of  kiln  No.  6.  There  is  also  a  shed 
similarly  constructed  running  the  entire  north 
front  of  kilns  1  to  6,  except  that  posts  from 
the  ground  up  support  the  outer  edge  of  this 
shed.  There  are  no  i>osts  supporting  the  out- 
er edge  of  the  side  sheds,  n<N*  is  there  any 
sleeper  between  the  outer  sleeper  of  the  side 
sheds  and  the  sleeper  near  the  top  of  tbe  kiln 
above  mentioned.  In  burning  a  brick  kiln 
the  brick  burner  frequently  has  to  go  on  top 
of  the  kiln  and  work  the  Idln;  that  is.  to 
control  the  heat  causing  it  to  go  to  differ- 
ent parts  of  the  kiln.  He  does  this  by  work- 
ing the  platten— the  dry  brick  on  top.  He 
has  a  shovel,  and,  whm  the  heat  has  snffi- 
clently  burned  a  brick,  he  tightens  up  the 
plntten  there  and  opens  It  at  other  places, 
and  thus  regulates  the  heat 

One  witness  testified:  "This  is  hot  work, 
and,  besides  the  heat  gases  escape  from  tbe 
burning  kiln.  Tbe  burner  puts  something 
under  his  shoes  for  their  protection.  We 
wear  a  piece  of  belt  on  our  shoe  scdes  to 
protect  them  from  the  heat  Sometimes  a 
man  can  stay  longer  on  top  of  a  kiln  than 
at  others.  I  have  gone  on  kilns  and  done 
all  the  necessary  work  to  be  done  at  that 
particular  time  before  getting  off,  and  again 
I  have  had  to  get  off  before  finishing  tbe 
work.  Some  kilns  seem  to  have  more  fnmes 
and  gases  or  sulphur  than  others,  and  you 
can  stay  on  a  kiln  longer  some  times  than 
you  can  at  other  times.  Usually  one  has  to 
get  off  before  finishing  ills  necessary  work, 
th^  go  back  and  finish  it    Tbia  is  because 
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of  tbe  heat  and  gaa  escaping  through  the 
top  of  the  kiln.  Generally  a  brick  burner, 
when  be  leaves  tbe  top  of  the  kiln,  gets  off 
on  a  Bbed— that  Is,  if  he  does  not  aim  to 
go  down  to  tbe  ground.  If  be  has  not  fin- 
ished his  work  and  Just  steps  off  to  cool  a 
little,  be  steps  off  on  the  shed.  •  •  * 
When  we  got  too  warm  on  the  top  of  tbe 
kiln  and  wanted  to  finish  before  we  went 
down,  we  would  just  step  off  on  a  shed  to 
cool.  The  foreman  knew  that  the  burners 
nsed  the  sheds  for  that  purpose.  On  the 
sbeds,  about  one-thlcd  of  tbe  way  or  a  IK- 
tie  more  from  the  upper  edges,  cleats  of 
wood.  Just  any  kind  of  material  that  could 
l>e  picked  up,  bad  been  nailed  along  tbe 
sheds.  I  know  that  tbe  burners  used  the 
tbeds,  as  I  have  stated,  for  two  or  three 
years  before  Mr.  Thompson  was  hurt.  There 
was  nothing  else  for  a  man  to  get  out  on 
when  he  got  too  warm  and  bad  to  retire,  ex- 
cept to  go  oat  on  the  front  shed  and  down  to 
tbe  ground." 

The  injuries  to  Thompson  from  which  bis 
death  resulted  were  caused  by  the  falling  of 
a  portion  of  tbe  shed '  attached  to  kUn  No. 
8,  which  gave  way  at  or  near  Its  outer  or 
lower  edge,  causing  Thompson  to  fall  to  the 
cmnnd.  Thompson  was  at  work  on  top  of 
liiln  Na  5,  and  tbe  beat  and  fumes  and 
gases  becoming  so  great  he  stepped  there- 
from to  arold  the  same  to  tbe  shed  on  kiln 
No.  6,  which  gare  way,  and  be  was  pre- 
cipitated to  the  ground.  That  part  of  shed 
No.  6  which  fell  was  In  an  unsafe  condition, 
Id  that  tbe  braces,  sleeper,  and  framework  of 
the  shed  had  become  decayed  and  rotten, 
and  the  nails  with  which  the  sleepers  were 
fastened  to  tbe  braces  were  rested  and  rotten. 
This  condition  of  the  shed  could  have  been 
dlncorered  by  Inspection,  and  it  was  appel- 
lant's duty  to  Inspect  said  shed,  and  its  fail- 
ure to  do  so  and  Its  failure  to  have  tbe  shed 
l9  a  reasonably  safe  condition  for  a  brick 
bamer  to  retire  upon  was  negligence,  which 
proximately  caused  the  Injuries  to  said 
Thompson.  Tbe  deceased,  Thompson,  was 
not  gnilty  of  negligence,  and  did  not  assume 
tbe  risk.  By  bis  death  appellees  have  sus- 
tained damage  In  the  amount  of  the  verdict 
and  Judgment. 

Conclusions  of  Law. 

It  Is  contended  that  the  trial  court  erred 
hi  refusing  to  Instruct  tbe  jury  peremptorily 
to  return  a  verdict  for  defendant  As  shown 
by  our  conclusions  of  fact,  there  was  no  er- 
ror In  this  action.  The  evidence  made  a 
case  of  actionable  negligence  on  the  part  of 
appdlant,  and  not  purely  an  accident  as  Is 
contended. 

Nor  does  the  evidence  raise  the  Issue  that 
ippdlant  bad  provided  a  safe  way  for  brick 
bnmers  to  go  from  the  shed  of  one  kiln  to 
that  of  another,  and  that  Thompson,  instead 
of  adapting  such  safe  way,  took  a  dangerous 
way.  The  evidence  showed  that  tbe  em- 
ployte  had  babttually  nsed  the  sheds  to  re- 


tire upon  from  the  gases  and  beat  for  two  or 
three  years,  and  ti[tat  cleats  of  wood  bad 
been  nailed  thereon  to  keep  tbem  from  slip- 
ping while  so  doing. 

It  is  contended  that  the  fact  that  tbe  nails 
Intended  to  hold  the  roofing  plank  to  the 
sleeper  that  broke  wero  rusted  to  tbe  extent 
shown,  and  that  one  end  of  this  sleeper  was 
decayed,  about  two  of  the  nails  in  it,  and 
that  tbe  sleqter  was  defective  under  the  , 
roofing  planks,  are  all  Immaterial,  since  it 
was  shown  by  production  of  the  broken  sleep- 
er itself  that  neither  of  these  conditions 
caused  the  break,  which  began  below  tbe 
lowest  nail  on  the  defective  end,  and  split 
up  obliquely  to  the  top  of  tbe  sleeper,  and 
that  there  is  nothing  in  the  evidence  to  show 
that  the  master  would  have  anticipated  a 
break  of  this  sleeper  In  this  way.  We  do 
not  agree  to  this  contention.  It  was  tbe  duty 
of  appellant  to  provide  its  employes  a  rea- 
sonably safe  place  to  work.  About  two  or 
three  months  prior  to  the  Injury  to  Thompson 
thero  had  been  some  repairs  put  upon  the 
shed  of  kiln  No.  6,  tbe  shed  which  gave  way. 
Tbe  workman  who  made  the  repairs  asked 
Nolen,  tbe  foreman,  If  be  wanted  him  to  go 
ahead  with  the  repairing  and  get  everything 
in  good  shape.  Nolen  replied:  "No;  Just  go 
ahead,  and  do  what  has  to  be  done  at  pres- 
ent" Tbe  witness  Reeves  testified:  That  he 
"saw  the  broken-down  section  of  tbe  shed 
where  Thompson  was  injured  tbe  next  day 
after  the  Injury,  and  said  that  tbe  outer 
sleeper  was  broken,  was  busted  and  split  up, 
and  looked  to  be  a  little  doty,  and  the  nails 
were  kind  of  rusted  out  It  had  become  de- 
cayed some  and  split  out  and  part  of  the 
crack  looked  like  it  was  old  and  had  become 
dry  from  the  beat  The  decayed  and  split 
part  of  the  stringer  was  somewhere  near  the 
center  of  the  piece  at  one  end.  That  this 
shed  was  exposed  to  tbe  weather,  dust, 
smoke,  and  gases  which  made  the  lumber 
look  dark,  dusty,  and  smoky.  That  all  the 
sheds  bad  this  appearance.  That,  on  account 
of  the  darkened  condition  of  the  lumber,  he 
did  not  think  its  soundness  or  unsoundness 
could  be  told  by  merely  looking  at  It,  nor 
could  the  rusted  and  decayed  condition  of  the 
nails  inside  of  the  wood.  A  man  on  top  of 
the  shed  could  not  see  the  stringer  below  ex- 
cept through  the  cracks  of  the  roofing  plank, 
and  he  supposed  that  a  man  walking  on  tbe 
ground  below  would  be  six  or  seven  feet  be- 
low this  stringer,  and  he  did  not  suppose  that 
a  man  below  by  merely  looking  up  could  see 
tbe  crack  of  which  he  spoke,  without  close 
inspection.  He  had  never  noticed  It  before." 
McCarson,  a  witness  for  plaintiff,  testified: 
"That  he  was  a  carpenter  and  went  to  the 
place  about  20  or  25  minutes  after  the  in- 
jury to  Thompson.  That  be  noticed  tbe  con- 
ditions as  they  then  were  at  the  place  of  tbe 
accident  He  found  that  tbe  sleeper  that 
had  tieen  broken  bad  decayed  some,  and  the 
nails  were  very  rotten.    Nearly  every  one  he 
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looked  at  was  about  rotten  in  two.  He  conld 
not  say  for  sure  whether  one  could  have 
told  this  condition  by  merely  looking  at  the 
sleeper,  which  was  pretty  badly  smoked  up. 
It  was  smoked  pretty  tolerably  blade  He 
could  not  tell  the  extent  to  which  the  sleeper 
was  rotted,  as  he  did  not  pay  very  close  at- 
tention to  it— Just  noticed  it  was  rotten,  but 
did  not  know  to  what  extent  When  two 
.pieces  of  timber  come  together,  and  the 
Joints  are  subject  to  the  influence  of  the 
weather,  rain,  etc.,  they  begin  to  rot  at  the 
Joints  most  every  time,  and,  when  one  is 
laid  on  the  other,  they  are  apt  to  I)eKln  to  rot 
at  the  Junction.  One  standing  under  the 
shed  could  not  tell  the  condition  of  the  lum- 
ber under  the  planks  between  it  and  the  raft- 
er without  a  close  examination,  but  a  critical 
examination  would  disclose  the  condition, 
and,  if  such  an  examination  had  been  made 
of  the  sleeper  In  question  and  Its  Junction 
points  with  other  timbers,  it  would  have 
shown  that  a  new  piece  of  lumber  should 
have  been  put  in  its  place  or  that  another 
piece  of  lumber  should  have  been  spliced  on 
It;  for  instance,  pieces  of  lumber  four,  five, 
or  six  feet  long  could  have  been  q>liced  over 
the  Joint  to  the  sleepers,  and  have  made  the 
place  safe.  The  condition  that  he  saw  show- 
ed that  some  repairs  were  required,  whether 
to  be  made  In  the  way  indicated  or  not" 

It  may  be  true,  and  doubtless  was,  that 
one  casually  walking  under  the  shed,  it  be- 
ing eleven  feet  from  the  ground,  or  casual- 
ly walking  over  the  shed,  would  not  discover 
the  defect  therein.  But  the  evidence  was 
sufficient  to  Justify  the  finding  that  a  proper 
inspection  of  the  shed  would  have  disclosed 
the  defect  and  the  dangerous  condition  of 
the  shed.  The  duty  of  ln8i>ection  was  on 
appellant  Railway  €k>.  v.  O'Fiel,  78  Tex.  486, 
15  S.  W.  33;  WlUiams  v.  Hennefield,  120  S. 
W.  567.  There  was  no  duty  of  inspection 
upon  Thompson.  He  could  rely  upon  the  pre- 
siunption  that  the  master  had  done  his  duty 
in  this  respect  The  evidence  did  not  show 
that  the  defect  In  the  shed  was  obvious  or 
that  Thompson  had  notice  of  the  same. 

It  is  assigned  as  error  that  the  court  erred 
In  paragraphs  8  and  9  of  the  charge  in  in- 
Btmcting  the  Jury,  in  substance,  "that  if  the 
Bide  sheds  of  kilns  five  and  six  were  fur- 
nished as  places  of  retirement  by  brick  burn- 
ers in  the  course  of  their  employment,  or 
were  permitted  to  be  used  by  such  burners 
as  places  of  retirement  In  the  course  of  their 
employment  that  it  was  the  duty  of  de- 
fendant to  use  ordinary  care  to  make  rea- 
sonable Inspection  of  said  sheds,  and  to  main- 
tain them  in  a  reasonably  safe  condition  for 
such  purpose,  and  in  submitting  whether  de- 
fendant failed  to  make  a  reasonable  inspec- 
tion of  the  shed  that  broke,  and  whether 
such  failure,  if  such  there  was,  was  a  proxi- 
mate cause  of  the  injuries  to  3.  W.  Thomp- 
son, because  (1)  there  was  no  evidence  that 


the  shed  of  kiln  No.  6,  when  that  kiln  was 
not  in  use,  was  furnished  as,  or  was  know- 
ingly permitted  to  be  used  as,  a  place  of  re- 
tirement for  brick  burners  when  working  on 
kiln  No.  6,  as  J.  W.  Thompson  evidently  used 
such  shed  when  he  was  Injured,  neither  was 
there  any  evidence  showing  that  the  detead- 
ant  should  reasonably  have  anticipated  that 
said  Thompson  would  use  said  shed  as  he 
evidently  did  when  he  was  injured;  and  (2) 
there  was  no  evidence  that  the  defendant 
had  knowledge,  or  notice,  of  any  fact  that 
made  it  its  dutyi,  in  the  exercise  of  ordinary 
care,  to  Inspect  the  shed  which  broke,  and 
the  sleeper  which  broke,  with  reference  to 
the  occurrence  wUch  caused  the  injuries  to 
said  Thompson,  and  the  causes  thereof." 
This  contention  is  not  sustained.  The  evi- 
dence Justified  a  charge  on  the  duty  of  in- 
spection of  tbe  shed,  and  the  Jury  were  Jus- 
tified in  their  finding  that  a  proper  iniq>ec- 
tion  would  ha^e  furnished  knowledge  of  the 
defects  therein. 

No  reversible  error  having  been  pointed 
out  the  Judgment  is  affirmed. 

On  Rehearing. 

The  appellant  in  its  motion  for  rehearinc 
contends  that  we  were  in  error  in  holding  In 
our  opinion  that  the  evidence  did  sot  raise 
the  issue  that  appellant  had  provided  a  safe 
way  for  its  employes  to  go  from  the  shed  of 
one  brick  kiln  to  the  shed  of  another,  and 
that  Thompson,  the  deceased.  Instead  of  us- 
ing the  safe  way,  took  another,  Which  was 
dangerous,  to  his  injury.  There  was  evi- 
dence that  planks  had  been  placed  on  one 
side  of  roof  No.  5  to  the  top  of  roof  No.  6. 
It  is  not  clear  from  the  evidence  that  these 
planks  were  provided  for  the  burners  or 
used  by  them  to  retire  upon.  However,  we 
find  the  trial  court  fairly  and  fully  submitted 
to  the  Jury  the  issue  as  to  whether  the  ap- 
pellant had  provided  a  safe  way  tor  the 
burners  to  retire,  and  were  told  if  it  had  and 
that  Thompson,  instead  of  taking  the  safe 
way,  chose  the  dangerous  way  and  as  a  re- 
sult was  injured,  then  the  Jury  were  told 
he  assumed  the  risk,  and  they  should  find 
for  defendant 

The  motion  for  rehearing  Is  overruled. 


OURLEY  V.  SAN  ANTONIO  &  A.  P.  RT.  CO. 

(Coart  of  Civil   Appeals  of  Texas.      Dec.   22, 

1909.     Rehearing  Denied  Jan.  26,  1910.) 

1.  BviuENCE  a  629*)— ExPKBT  Testimont. 

In  an  action  for  damages  to  plaintiff's  land 
from  an  overflow  of  waters  of  a  creek,  result- 
ing from  the  erection  of  an  embankment  by  de- 
fendant, testimony  of  an  expert  engineer,  to  the 
effect  that  plaintiff's  land  would  have  been  af- 
fected by  the  waters  in  the  manner  complained 
of,  regardless  of  the  construction  of  the  rail- 
road, was  admissible. 

[B3d.   Note.— For  other  cases,   see   Evidence, 
Cent  Dig.  §  2338;    Dec.  Dig.  {  529.*] 
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2.  TUAI.  a  252*)— iNSTBTTOnORB. 

In  an  action  against  a  railroad  for  dam- 
ages throngh  the  overflow  of  plaintiff's  land, 
where  the  record  did  not  shew  the  land  suffered 
from  overflow  from  B.  river  daring  each  of  cer- 
tain yeara,  a  charge  that  if  plainoE's  land  was 
•abject  to  overflow  from  snch  river,  and  if  all 
damages  resulted  from  such  overflows,  and  not 
from  the  waters  of  a  certain  creek,  as  alleged 
in  ^e  petition,  to  find  for  defendant  was  mis- 
leading, in  that  the  Jury  might  Infer  that  it  was 
predicated  on  the  Qieory  that  the  damage,  if 
any,  was  caused  by  overflows  of  the  B.  river, 
during  the  years  named. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  68&-«12;   Dec.  Dig.  {  252.*] 

8.  EVIDBITCK  ({  86*)— BUBDXN  OF  PBOOF. 

A  charge  permitting  a  recoveiy  onlv  if 
plaiqtiff  had  proved,  not  only  allegations  of  his 
own  pleadings,  but  also  disproved,  by  evidence 
of  a  negative  character,  defensive  matters  plead- 
ed by  defendant,  was  erroneons. 

[i!d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  n  119-121 ;   Dec  Dig.  i  96.*] 

4.  Watebs  and  Watbb  CoTTBaKs  (J  179*)— 
OBSTBUCnoNS— Dahaoeb— Instbttctionb. 
In  an  action  fbr  damages  to  plaintiff's  land 
thronrii  an  overflow,  caused  by  the  construction 
of  defendant's  road,  where  the  evidence  was  in- 
sufficient to  support  a  finding  that  the  diversion 
of  the  waters  of  a  creek  resulting  from  certain 
levees  was  responsible  for  all  excessive  overflows 
and  consequent  damages,  a  charge  that,  if  either 
of  such  levees  so  contributed  to  the  diversion 
of  the  waters  of  the  creek  as  to  cause  the  dam- 
age complained  of,  and  that  the  acts  of  defend- 
ant did  not  contribute  to  the  same,  and  that 
plaintiff  would  have  suffered  the  damage  bad 
snch  acts  not  been  committed  by  defendant,  the 
latter  was  not  liable  was  objectionable,  as  au- 
thorizing the  Jury  to  conclude  from  the  dis- 
junctive form  in  which  the  various  matters  of 
defense  were  stated  that  a  verdict  for  defend- 
ant would  be  authorized  if  any  one  or  more  of 
snch  defenses  were  established. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Gonrses,  Dec.  Dig.  {  179.*] 

Appeal  from  District  Court,  McLennan 
County ;  Marshall  Surratt,  Judge. 

Action  by  John  Gurley  against  the  San  An- 
tonio A  Aransas  Pass  Railway  Company. 
Judgment  for  defendant,  and  plaintltt  ap- 
peals.   Reversed  and  remanded  for  new  trial. 

Sleeper,  Boynton  &  Eaidall  and  Taylor  & 
Gallagher,  for  a^ellant  R.  J.  Boyle  and 
Baker  &  Baker,  for  appellee. 

SHELLET,  Special  Jostice.  Appellant  In- 
Btitnted  this  mit  against  appellee  for  the  re- 
covery of  damages  alleged  to  have  been  sus- 
tained by  him  as  a  result  of  overflows  of  ap- 
pellant's lands  by  the  waters  of  Bullhide 
cre^  and  consequential  Injury  to  the  rental 
values  of  said  lands,  caused  by  the  Improper 
construction  of  appellee's  railway  across  his 
lands  and  those  contiguous  thereto.  Appel- 
lant's petltloD'  alleged,  among  other  things, 
that  appellee  constructed  Its  railway  in  1889, 
In  a  southerly  direction  across  a  strip  of  low 
land  lying  north  of  his  land,  and  on  and 
across  his  land;  that  a  high  embankment  was 
erected  for  the  roadbed  of  said  railway  across 
said  flat  strip  of  land,  and  was  so  construct- 


ed as  to  stop  some  of  the  channels  of  Bull- 
hide  creek,  which  flowed  through  said  strip 
of  low  land,  and  to  stop  the  flowing  of  the 
water  over  said  low  land  through  its  accus- 
tomed channels,  and  compelled  It  to  flow 
through  certain  openings  In  said  embank- 
ment provided  tlierefor  by  appellee ;  that  ap- 
pellee negligently  faUed  to  construct  openings 
in  said  embankment  sufl^clent  to  provide  for 
the  ready  and  natural  flow  of  the  water  as 
it  had  flowed  previous  to  the  construction  of 
the  railway,  and  failed  to  locate  openings  at 
such  places  as  the  natural  lay  of  the  land  re- 
quired for  the  unobstructed  flow  of  the  wa- 
ter ;  that  in  the  Construction  of  said  embank- 
ment appellee  caused  to  be  cut  along  each 
Bide  of  said  embankment  ditches  or  barrow 
pits,  and  that  as  a  result  of  this  a  large  part 
of  the  water  of  Bullhide  creek,  Instead  of 
flowing  acroBS  said  flat,  as  formerly,  was 
caused  to  flow  down  said  ditches  or  barrow 
pits,  and  through  openings  in  said  embank- 
ment, and  discharged  on  appellant's  land. 
Appellant  further  alleged  that  appellee  con- 
structed, or  permitted  the  construction  of,  a 
dam  or  levee  at  the  north  end  of  said  embank- 
ment, extending  from  said  embankment  in  a 
southeasterly  direction  to  the  edge  of  appel- 
lee's right  of  way,  and  that  such  obstruction 
aBsisted  In  turning  the  water  southward  down 
the  right  of  way,  through  1:he  alleged  barrow 
pits,  and  ultimately  onto  the  lands  of  appel- 
lant. Appellant  further  alleged  that  because 
of  the  acts  of  appellee  aforesaid  the  waters 
of  the  creek  were  so  concentrated  and  deliv- 
ered upon  his  land,  and  same  was  thereby  so 
frequently  Inundated,  that  he  was  unable  to 
rent  a  large  portion  of  it  for  the  years  1900 
to  1903.  Appellee's  answer  contained  general 
demurrer,  special  exceptions,  general  denial, 
and  special  pleas,  setting  up  (1)  that  It  had 
nothing  to  do  with  diverting  the  waters  of 
the  creek  from  their  accustomed  channels; 
that  before  the  construction  of  the  railroad 
one  Norwood  had  constructed  a  levee  1,800 
feet  long,  on  the  west  line  of  his  land,  which 
adjoins  appellee's  right  of  way,  thereby 
changing  the  course  of  said  creek,  and  caus- 
ing a  part  of  the  waters  of  the  creek  to  flow 
along  Its  right  of  way  and  In  the  direction 
of  appellant's  land ;  (2)  that  for  several  years 
after  said  railroad  was  constructed  the  wa- 
ters of  Bullhide  creek  flowed  as  they  former- 
ly did,  and. until  the  main  prong  of  the  creek, 
Immediately  east  of  appellee's  trestle,  at  the 
north  end  of  tJie  embankment,  was  bridged 
by  laying  logs  in  the  bed  of  the  stream  for 
the  purposes  of  a  bridge,  thus  causing  the 
waters  In  said  prong  of  the  creek  to  be  di- 
verted along  a  wagon  road,  which  extended 
along  the  east  side  of  the  right  of  way  until  It 
reached  the  barrow  pits,  and  that  each  fresh- 
et gradually  wore  said  wagon  road  until  a 
channel  was  cut  along  said  right  of  way,  and 
in  the  direction  of  appdlant's  land ;  (3)  that 
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after  the  railroad  was  constructed,  one  Ed. 
Norwood  constructed  a  levee  Just  outside  of 
the  right  of  way  adjoining  said  alleged  log 
bridge,  to  prevent  water  from  flowing  on  his 
farm,  which  contributed  also  to  the  diver- 
sion of  the  water  down  the  right  of  way ;  (4) 
that  the  channel  of  "Dry  branch,"  which  is 
termed  "Bullhlde  creek"  by  appellant,  was 
Inadequate  to  carry  the  water  of  Bullhlde 
creel:,  and  in  all  cases  of  overflow  same  ran 
down  through  the  railroad  trestles,  and  onto 
appellant's  lands;  (5)  that  appellee  had  a 
trestle  650  feet  In  length  at  the  north  end 
of  Its  embankment,  under  which  there  were 
no  barrow  pits,  and  that  the  waters  of  Dry 
branch  passed  through  this  trestle  and  onto 
the  east  side  thereof,  and  divided  Into  two 
prongs,  one  of  which  flowed  eastward  Into 
the  Brazos  river,  and  the  other  southeast  into 
Bullhlde  slough ;  that  the  prong  flowing  east- 
ward became  filled  up,  and  the  natural  trend 
and  flow  of  the  water  being  southeast,  all  of 
the  water  of  said  prongs  then  flowed  south- 
east Into  Bullhlde  slough,  and  ultimately  onto 
appellant's  land,  and  that  the  water  would 
have  so  flowed  had  the  acts  complained  of  not 
been  committed.  The  case  was  tried  before 
a  Jury,  and  verdict  was  returned  in  favor 
of  appellee  railway  company,  upon  which 
Judgment  was  rendered  by  the  court 

Appellant's  first*  assignment  of  error  com- 
plains of  the  action  of  the  court  in  permit- 
ting appellee  to  offer  the  testimony  of  the 
witness  Stephen  Turner,  to  the  effect  that  In 
his  opinion  appellant's  land  would  have  been 
overflowed  by  the  same  waters  from  Bullhlde 
creek,  and  appellant  would  have  suffered  the 
same  damage  as  was  complained  of,  had'  the 
'railroad  not  been  built,  because  this  matter 
was  the  very  one  in  issue,  and  opinion  evi- 
dence regarding  same  was  not  admissible  for 
any  purpose.  The  witness  Stephen  Turner 
was  admitted  by  appellant  to  be  a  skilled 
civil  engineer,  and  it  was  undisputed  that  he 
was  very  familiar  with  the  lands  of  appel'' 
lant  and  those  contiguous  thereto;  that  he 
had  been  chief  engineer  in  the  construction 
of  the  railway,  had  run  numerous  levels  in 
and  about  the  neighborhood  of  Bullhlde  creek 
and  appellant's  lands,  and  had  determined 
various  elevations  therefrom,  which  would 
tend  to  show  the  course  of  the  waters  In 
question,  and,  In  short,  had  made  a  careful 
and  thorough  investigation  of  the  matters  in- 
volved in  the  controversy,  from  a  scientific 
point  of  view.  From  his  quallficatloDS  as  an 
expert  engineer,  and  upon  his  Investigations 
made  of  the  matters  in  issue,  his  opinion  was 
elicited,  as  complained  of  by  appellant,  to  the 
effect  that  the  lands  of  appellant  would  have 
been  affected  by  the  waters  in  the  manner 
complained  of  regardless  of  the  construction 
of  the  railroad.  We  think  the  testimony  was 
competent  and  admissible  as  that  of  an  ex- 
pert The  question  involved  was  one  as  to 
which  there  was  a  sharp  conflict  in  the  evi- 
dence.    Its  solution  properly  involved  the 


making  of  scientific  Investigations  and  dedncs 
tions  therefrom,  and  we  cannot  say  that  the 
testimony  complained  of  should  not  have  been 
submitted  to  the  Jury  for  such  weight  as 
might  be  given  it.  Railway  v.  Cochrane,  29 
Tex.  Civ.  App.  383,  69  S.  W.  984 ;  Bonner  v. 
Mayfleld,  82  Tex.  234,  18  S.  W.  3(XS;  Railway 
V.  Johnston,  78  Tex.  536,  15  S.  W.  104;  Ilfrey 
V.  Ry.  Co.,  76  Tex.  63, 13  8.  W.  165.  The  first 
assignment  is  therefore  overruled. 

Appellant's  second  assignment  of  error  com- 
plains of  the  action  of  the  court  below  in  ex- 
cluding the  testimony  of  McKeown  Johnson, 
a  witness  for  appellant,  as  to  his  opinion 
concerning  the  cause  of  the  change  of  tbe 
course  of  the  waters  of  Bullhlde  creek,  from 
where  the  witness  testified  the  indications 
were  that  such  waters  had  previously  flowed, 
so  as  to  flow  down  the  railway  right  of  way. 
The  bill  of  exceptions  upon  which  this  assign- 
ment is  predicated  shows  that  had  the  wit- 
ness been  permitted  to  testify,  he  would  have 
said  that  in  his  opinion,  the  change  in  tbe 
flow  of  such  waters,  down  the  right  of  way  of 
appellee,  was  caused  by  the  opening  of  bar- 
row pits  of  the  railway  company  along  tbe 
right  of  way,  and  toward  appellant's  lands. 
The  evidence  showed,  without  conflict  tbat 
the  witness  McKeown  Johnson  was  a  drll 
engineer  of  many  years'  experience;  that  lie 
had  done  a  great  deal  of  railway  construc- 
tion in  its  various  branches,  and  other  work 
pertaining  to   his   profession.      Without  re- 
viewing the  evidence  on  the  subject  as  to  the 
investigations   made  by  this  witness,  as  ti> 
which  he  testified  in  the  trial  below,  and  up- 
on which  his  opinion  was  based,  we  will  say 
that  the  record  discloses  facts  showing  sucb 
extensive  investigations  on  the  ground,  run- 
ning of  levels,  and  determining  of  elevations, 
as,  in  our  opinion,  to  sufficiently  qualify  tbe 
witness  to  give  In  evidence  his  opinion  as  an 
expert  on  the  matter  concerning  which  the 
testimony    was   offered.      Appellee   contends 
that  the  fact  inquired  about  was  not  a  fact  to 
be  proved  by  expert  evidence,  and  that  tbe 
Jury  were  as  capable  of  passing  upon  same 
as  was  the  witness.    To  this  proposition  we 
cannot  accede.    The  evidence  excluded  was 
of  the  same  character  as  that  of  the  witness 
Stephen  Turner,  which  is  discussed  above. 
The  qualifications  of  the  witness  Johnson  as 
an  expert  on  the  subject  were  equally  as 
strong  as  those  of  the  witness  Turner;  and, 
having  held  that  the  testimony  of  the  latter 
was  properly  admitted,  it  could  not  be  con- 
sistently said  that  the  testimony  of  tbe  form- 
er was  properly  excluded.     We,  therefore, 
conclude  that  appellant  should  bave  been  per- 
mitted to'  introduce  the  testimony  disclosed 
by  the  bill  of  exception,  and  that  the  action 
of  the  court  in  sustaining  the  objection  there- 
to was  error,  for  which  the  case  will  bave  to 
be  reversed. 

In  view  of  another  trial  it  It  thought  prop- 
er to  notice  the  remaining  assignments  cou- 
talued  in  appellant's  brief. 
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Tbe  third  assignment  of  error  complains  of 
the  following  charge,  given  at  the  request  of 
appellee  railway  company:  "If  you  find  from 
the  evidence  that  plalntlfTs  land  was  sub- 
]ect  to  overflow  from  the  Brazos  river,  and 
that  all  damages,  if  any,  to  the  rental  value 
of  plaintlfrs  land  during  the  years  1900, 1901, 
1902,  and  1908  resulted  from  overflows  In  the 
Brasos  river,  and  not  from  the  waters  of 
Bullhlde  creek,  as  complained  of  in  plain- 
tiff's petition,  you  will  find  for  defendant" 
It  is  contended  by  appellant  that  there  was 
no  evidence  in  the  record  to  the  effect  that 
all  of  the  damage  to  the  rental  value  of  his 
lands  during  the  years  in  question  resulted 
from  overflows  of  the  Brazos  river,  and  that 
tbe  charge  complained  of  authorized  a  find- 
ing for  defendant  on  such  a  theory.  We 
think  the  assignment  is  not  without  merit, 
and  that  the  charge,  if  not  positively  er- 
roneous, is  at  least  misleading  and  confus- 
ing, and  ui>on  another  trial  should  be  modi- 
fled.  While  it  might  have  been  the  theory  of 
the  court.  In  giving  the  charge  In  question, 
that  overflows  occurring  In  the  Brazos  river, 
■whether  during  each  of  the  years  Involved  or 
not,  may  have  been  the  cause  of  all  the  dam- 
age occasioned  the  rental  value  of  appellant's 
lands  during  these  years,  yet.  If  the  facts  in 
evidence  authorized  a  charge  upon  such  theo- 
ry, the  one  given  does  not  clearly  present  the 
same.  The  charge  here  complained  of  Is  sub- 
ject to  the  criticism  that  the  Jury  might  pos- 
sibly infer  therefrom  that  it  was  predicat- 
ed upon  the  theory  that  the  damage,  if  any, 
was  caused  by  overflows  of  the  Brazos  river 
during  particular  years  In  controversy,  1000 
to  1903.  The  record  does  not  show  that  ap- 
pellant's lands  suffered  from  overflows  of 
said  river  during  each  of  said  years,  and  we 
think  tliat  upon  another  trial  this  charge 
should  be  so  corrected  as  to  eliminate  any 
donbt  as  to  the  theory  in  the  mind  of  the 
court  upon  which  the  instruction  is  based. 

The  fourth  and  fifth  assignments  of  error 
urge  that  certain  portions  of  tbe  main  charge 
are  subject  to  the  objection  that  same  re- 
quired of  the  plaintiff  too  great  a  burden  In 
proving  bis  case.  The  court  in  the  fourth 
paragraph  of  its  charge,  in  submitting  to  the 
Jury  the  acts  complained  of  in  plalntlfTs  pe- 
tition as  causing  the  damages  for  which  re- 
covery was  asked,  properly  enumerated  same. 
In  the  order  in  which  they  were  pleaded,  but, 
instead  of  coDdnding  the  premise  at  that 
point,  proceeded  as  follows:  "And  you  fur- 
ther believe  from  the  evidence  that  the  said 
water  would  not  have  flowed  on  plaintiff's 
land,  or  would  not  have  flowed  on  same  in 
such  quantity  or  so  frequently,  but  for  its 
manner  of  construction  and  maintenance,  or 
either,  of  defendant's  roadbed  or  barrow 
pits,  •  •  •  then  if  you  so  find,  you  will 
find  for  plaintur,  and  the  burden  of  proof 
rests  upon  plaintiff  to  establish  such  facts 
and  tt>e  amount  of  the  damages  by  a  pre- 
pondei-ance  of  the  evidence."  We  think  these 
aMlgnments  wdl  taken.    Tbe  plaintiff  stated 


a  good  cause  of  action  in  the  petition,  and 
was  entitled  to  recover  of  defendant,  if  he 
sustained  the  allegations  made  therein  by  a 
preponderance  of  the  evidence.  It  follows 
that  he  was  entitled  to  a  charge  to  that  ef- 
fect This  the  court  did  not  give,  but  by  the 
language  of  his  charge  permitted  the  plaintiff 
a  recovery  only  after  he  had  proved,  not  only 
the  allegations  of  his  own  pleading  as  to  the 
cause  of  the  damage  in  question,  but  also 
disproved  by  evidence  of  a  negative  charac- 
ter, defensive  matters  pleaded  by  the  de- 
fendant The  error  In  the  charge  here  in- 
dicated is  aggravated  by  the  requirement 
that  the  burden  of  proof  be  upon  the  plain- 
tiff to  disprove  such  matters  of  defense  by 
a  preponderance  of  the  evidence.  Stookes- 
bury  V.  Swan,  85  Tex.  665,  22  S.  W.  963.  Ev- 
ery material  Issue  in  the  case  was  sharply 
contested,  and  the  evidence  pro  and  con  con- 
cerning same  was  In  hopeless  conflict,  and 
very  voluminous,  and,  in  view  of  this  fact  it 
may  be  doubted  if  a  charge  upon  the  burden 
of  proof  at  all.  In  view  of  such  conditions, 
was  proper.  Blum  v.  Strong,  71  Tex.  324, 
6  S.  W.  167;  Railway  v.  Gelger,  79  Tex.  21, 
15  S.  W.  214.  Appellant  presents  other  ob- 
jections to  this  paragroph  of  the  charge 
which  we  do  not  deem  it  necessary  to  dis- 
cuss. 

Appellant's  sixth  assignment  of  error  at- 
tacks the  sixth  paragraph  of  the  charge  for 
the  alleged  reason  that  it  singled  out  and 
submitted  to  the  Jury  In  the  disjunctive  var- 
ious matters  pleaded  by  the  defendant,  as  to- 
which  there  was  evidence  in  the  case,  as  be- 
ing sufficient  if  true,  to  warrant  a  verdict 
for  defendant,  whereas,  certain  of  the  mat- 
ters pleaded  were  only  alleged  by  defendant 
to  have  partially  contributed  to  tbe  diversion 
of  the  waters  of  Bullhlde  creek.  The  only 
portions  of  the  charge  in  question  which  are 
attacked  by  appellant  in  the  proposition  un- 
der this  assignment  are  those  pertaining  tO' 
two  certain  levees  built,  respectively,  along 
tbe  west  side  of  the  Norwood  farm  before 
the  railway  was  constructed,  and  east  of 
trestle  409  across  appellee's  right  of  way, 
after  the  road  was  constructed.  The  ques- 
tion of  the  effect  of  these  levees  on  tbe  nat- 
ural flow  of  the  waters  of  Bullhlde  creek  was 
the  subject  of  a  great  amount  of  conflicting 
testimony;  but  taking  it  In  the  most  favor- 
able light  to  the  appellee,  we  are  unable  to 
say  that  there  was  evidence  sufficient  to  sup- 
port a  finding  that  the  diversion  of  the  wa- 
ters in  question  which  resulted  from  either 
of  these  obstructions  was  responsible  for  alt 
the  excessive  overflows  of  plaintUTs  lands, 
and  all  of  the  consequent  damage  to  the  rent- 
al value  thereof.  The  charge,  in  effect,  in- 
structed the  Jury  that,  if  they  believed  from 
the  evidence  that  either  of  these  levees  so 
changed  or  contributed  to  the  diversion  of  the 
waters  of  Bullhlde  creek  during  the  years 
1900  to  1903  as  to  cause  the  damage  com- 
plained of  by  appellant  and  that  the  acts  of 


Digitized  by  VjOOQIC 


506 


124  SOUTHWESTERN  RBPOKTEat. 


(Ark. 


defendant  complained  of  did  not  contribute 
to  same,  and  that  plalntiil  would  have  suf- 
fered the  damage  sustained  by  him  had  such 
acts  not  been  committed  by  appellee,  in  such 
event  to  find  for  defendant  We  think  the 
charge  is  subject  to  the  objection  urged  to 
it,  and  that  the  jury  might  reasonably  have 
concluded,  from  thedlsjunctlTe  form  in  which 
the  various  matters  of  defense  were  stated, 
that  a  verdict  In  favor  of  the  defendant 
would  be  authorized  if  any  one  or  more  of 
such  defenses  were  established  to  their  sat- 
isfaction in  connection  with  other  elements 
as  to  which  they  were  charged. 

The  seventh  and  last  assignment  of  error 
complains  of  a  portion  of  the  fifth  paragraph 
of  the  charge,  wherein  the  jury  are  in  effect 
Instructed  to  find  for  defendant  if  they  be- 
lieve from  the  evidence  that,  after  the  waters 
of  Bullhlde  creek  passed  trestle  400,  the 
creek  divided  into  two  prongs,  one  of  which 
flowed  easterly  in  the  direction  of  Bullhlde 
Falls,  and  the  other  southeasterly  in  the  di- 
rection of  Bullhlde  slough,  and  that  the  east- 
erly prong  became  filled  up  and  only  convey- 
ed a  part  of  the  waters  of  the  creek  in  times 
of  overfiow,  and  that  the  natural  trend  of  the 
water  was  southeasterly  towards  plaintiff's 
land,  and  caused  the  injury  to  the  rental  val- 
ue thereof.  It  is  contended  that  this  Instruc- 
tion was  erroneous  because  not  supported  by 
the  evidence.  We  think  it  sufSclent  to  say 
that  the  testimony  on  this  question  was  con- 
filctlng,  and  we  cannot  say  that  the  charge 
was  without  evidence  to  authorize  it,  and 
therefore  conclude  that,  under  the  circum- 
stances. It  was  not  subject  to  the  objection 
urged. 

For  the  reasons  stated,  we  conclude  that 
the  judgment  of  the  court  below  should  be 
reversed,  and  the  case  remanded  for  another 
trial. 

RICE,  J.,  being  dlsqualffied,  SHELLEY, 
Special  Associate  Justice,  was  appointed  in 
bis  stead. 


McEEWEN  et  al.  v.  ST.  LOUIS,  I.  M.  &  S. 
RT.  00. 

(Supreme  Court  of  Arkansas.    Dec.  20,  1909.) 

1.   WlTNKSSBS     (I     29*)— MrLEAQE  — RIOHT  — 

Residekce— Distance  fbok  Pi.ack  or  Tbiai. 

— Attewdanck  Upon  Subpcena. 

Kirby's  Dig.  i  3157,  permits  depositions 
to  be  used  where  a  witness  resides  SO  or  more 
miles  from  the  place  of  trial  nnlesa  in  attendance 
at  court.  Section  S158  prohibits  a  witness  from 
being  compelled  to  attend  court  where  his  depo- 
sition may  be  ased  nnless  he  fails,  when  sum- 
moned, to  give  his  deposition.  Section  3159 
provides  that,  where  it  is  shown  by  afiSdavits, 
etc.,  that  a  witness'  testimony  is  important,  the 
court  may  order  his  peisonal  attendance,  thongh 
he  may  be  otherwise  exempt.  Held,  that  the 
statutes  only  provided  that  a  witness  residing 
more  than  30  miles  from  the  place  of  trial 
should  not  be  compelled  to  attend  on  subpoena 
without  an  order  of  court,  and  that  a  witness 


residing  In  an  adjoining  county  more  than  80 
miles  from  the  place  of  trial  who  voluntarily  at- 
tended upon  snopoena  without  an  order  of  court 
was  entitled  to  mileage. 

[Ed.  Note.— For  other  oases,  see  Witnesses, 
Cent.  Dig.  §§  67-69;   Dec  Dig.  |  29.*] 

2.  Appeal  and  Ebbob  ({  984*)— Discretion 
OF  Tbial  Coubt— Costs— Disallowance  of 
Mileage  rmea. 

Where  witnesses'  mileage  was  disallowed  on 
the  ground  that  they  were  not  entitled  thereto 
under  the  statute  because  they  did  not  attend 
on  an  order  of  court,  and  not  because  the  mile- 
age was  unnecessary  or  because  an  oial  exam- 
ination was  unnecessary,  etc,  the  disallowance 
of  such  mileage  was  based  on  an  error  of  law, 
and  hence  was  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  984.*] 

Battle  and  Hart,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Desha  Coun- 
ty ;  Antonio  B.  Grace,  Judge. 

Action  by  C.  P.  McEewen  and  others 
against  the  St  Louis,  Iron  Mountain  k 
Southern  Railway  Company.  From  a  Judg- 
ment allowing  a  motion  to  retax  costs,  plain- 
tiffs appeal.  Reversed  and  remanded,  with 
directions  to  overrule  motion. 

Rascoe  &  Batts  and  Joe  T.  Robinson,  for 
appellants.    B.  B.  Kinsworthy,  for  appellee. 

FRAUENTHAL,  J.  This  la  an  appeal 
from  the  Judgment  of  the  Desha  circuit  court 
upon  an  application  made  by  the  defendant 
to  have  the  costs  relaxed  In  a  cause  tried  In 
that  court  .wherein  the  appellants  were  the 
plaintiffs  and  the  appellee  was  defendant 
On  (March  31,  1908,  the  plaintiffs  Instltnted 
salt  in  the  above  court  against  the  defendant 
for  the  recovery  of  the  value  of  certain  per- 
sonal property  which  had  been  lost  or  de- 
stroyed while  in  the  possession  of  the  de- 
fendant as  a  common  carrier.  Upon  a  trial 
of  that  cause  a  verdict  and  Judgment  was 
rendered  in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  value  of  the  property 
and  for  all  costs  of  the  case.  Some  time  pri- 
or to  the  day  set  for  the  trial  of  said  case 
in  the  Desha  circuit  court  the  clerk  of  that 
court,  at  the  instance  of  the  plaintiffs,  issued 
a  subpoena  for  Fred  McCarty,  Pet  Douglass, 
Pet  Wolf,  and  Jack  Douglass  to  appear  as 
witnesses  in  that  case.  The  above  witnesses 
resided  in  Arkansas  county,  which  adjoins 
said  Desha  county,  and  more  than  30  miles 
from  the  place  where  the  circuit  court  sits 
in  said  latter  county.  The  subpoena  was 
duly  served  upon  said  witnesses  In  Arkan- 
sas county,  and  in  obedience  thereto  those 
witnesses  appeared  in  said  Desha  circuit 
court  on  the  day  of  the  trial  of  said  cause. 
At  the  same  term  of  said  court  the  said  wit- 
nesses proved  up  their  attendance  and  the 
number  of  miles  they  had  traveled  in  conse- 
quence of  the  summons.  The  clerk  of  the 
court  taxed  the  amount  of  the  attendance 
and  mileage  of  each  witness  as  costs  arising 
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in  said  cause,  and  gare  to  eacb  witness  a 
certificate  thereof. 

At  tbe  following  term  of  said  circuit  oonrt, 
the  defendant  hy  written  motion  made  ap- 
plication to  retaz  the  costs  tn  said  case,  and 
asked  that  the  mileage  claimed  by  said  wit- 
nesses he  disallowed.  The  grounds  for  the 
application  to  retax  said  costs  are  set  out  in 
the  motion  as  follows:  "Defendant  states 
that  the  case  was  disposed  of  on  the  day 
it  was  set  for  trial,  and  that  no  one  of  said 
witnesses  was  snl^KBnaed,  and  no  order  of 
the  court  was  obtained  requiring  Ills  at- 
tendance, and  that  all  said  witnesses  came 
from  a  distance  of  more  than  30  miles;  that 
said  witnesses  are  entitled  to  |1.50  each  as 
witness'  fees,  wliich  amount  the  defendant  is 
ready  and  wlUiug  to  pay."  It  appears  that 
the  witnesses  were  actually  subpoenaed  in 
Arkansas  coimty  where  they  resided  as 
shore  set  forth;  and  the  only  ground  set 
out  in  said  motion  for  the  disallowance  of 
said  mileage  which  is  sustained  by  the  evi- 
dence is  that  the  witnesses  resided  uMHre 
than  30  mUes  from  the  place  where  the  court 
in  which  the  action  was  pending  did  sit; 
and  no  order  of  court  was  obtained  requir- 
ing their  attendance.  Upon  the  hearing  the 
court  sustained  the  motion  to  retax  the 
coats  and  disallowed  the  mileage  of  said 
witnesses,  and  adjudged  that  the  same  be 
stricken  from  the  fee  bill.  From  that  Judg- 
ment this  appeal  is  prosecuted. 

The  question  Inyolved  in  this  case  Is 
whether  or  not  the  mileage  of  la  witness 
should  be  taxed  as  a  part  of  the  cost  of  the 
case  where  such  witness  resided  30  or  more 
miles  from  the  place  where  the  court  sits 
in  which  the  action  is  pending,  and  in  an  ad- 
joining county,  if  he  actually  attends  in 
obedience  to  a  subpoena,  but  under  no  order 
of  court  for  his  personal  attendance.  It  is 
provided  by  section  3157,  Kirby's  Dig.,  that 
the  deiwsition  of  the  witness  may  be  used  in 
the  trial  of  all  issues  where  "the  witness 
resides  thirty  or  more  miles  from  the  place 
wl>ere  the  court  sits  in  which  the  action  is 
pending,  unless  the  witness  Is  in  attendance 
on  the  court."  By  section  3158,  Kirby's  Dig., 
it  is  provided  that:  "A.  witness  shall  not 
be  compelled  to  attend  in  court  for  oral  ex- 
amination where  his  deposition  may  be  used, 
unless  he  has  failed  when  duly  summoned 
to  appear  and  give  his  deposition."  And  by 
section  3159,  Kirby's  Dig.,  it  is  provided: 
"Where  it  is  made  to  appear  by  the  affidavit 
of  tbe  party  and  tbe  written  statement  of 
his  attorney,  that  the  testimony  of  a  witness 
is  important,  and  that  the  Just  and  proper 
effect  of  his  testimony  cannot  in  a  reasona- 
ble degree  be  obtained  witlMut  oral  exami- 
nation before  the  jury,  the  court  may,  at  Jts 
discretion,  order  the  personal  attendance  of 
tlie  witness  to  be  compelled,  although  such 
witness  may  otherwise  be  exempt  from  per- 
sonal attendance  by  law." 

It  is  claimed  that,  by  reason  of  the  above 
provisions  of  tbe  statutes,  the  witnesses  In 


this  case  were  not  entitled  to  mileage  be- 
cause they  attended  the  trial  without  an 
order  of  court  for  their  personal  attendance. 
But  we  are  of  the  opinI<xi  that  the  above 
provisions  are  for  the  l>eneflt  and  protec- 
tion of  the  witness,  and  deny  only  to  the 
party  a  right  to  compel  the  ];>ersonal  attend- 
ance of  the  witness  without  an  order  of  the 
court  when  he  resided  30  or  more  miles  from 
the  place  where  the  court  sits.  The  witness 
may  waive  that  privilege.  The  statute  only 
provides  that  the  witness  shall  not  be  com- 
pelled to  attend  at  the  place  of  trial  if  he 
resides  80  or  more  miles  therefrom.  It 
does  not  provide  that  In  such  event  the  wit- 
ness should  or  shall  not  attend  the  court,  but 
forbids  only  the  compulsion  of  his  attend- 
ance. F'rom  this  it  would  appear  that  the 
witness  may  attend  in  obedience  to  the  sub- 
poena If  he  desires  to  do  so.  If,  then,  he 
does  waive  this  privilege  and  does  obey  the 
subpoena,  and  does  attend  the  court,  he 
should  receive  the  mileage  and  fee  which 
tbe  statute  prescribes,  unless  his  personal  at- 
tendance was  nnnecessary,  or  for  other  rea- 
sons it  would  be  unreasonable  to  allow  same. 
The  party  desiring  the  attendance  of  the 
witness  may  under  certain  circumstances  ob- 
tain  an  order  of  court  compelling  the  att«id- 
ance  of  the  witness.  In  such  event  it  is 
conceded  that  his  mileage  is  a  just  part  of 
the  costs;  but  the  only  reason  why  the  at- 
tendance of  the  witness  is  compelled  by  or- 
der of  the  court  is  because  the  witness  him- 
self refuses  to  attend.  If  he  waives  his 
privilege  and  is  willing  to  attend,  there 
would  be  no  necessity  of  obtaining  the  order 
compelling  his  attendance.  The  statute  does 
not  require  that  the  depositions  must  be  tak- 
en and  that  the  testimony  of  the  witness 
cannot  be  taken  by  wal  examination  at  the 
trial  of  the  case.  On  the  contrary,  the  stat- 
ute provides  that.  If  the  witness  is  In  at- 
tendance on  the  court,  his  deposition  should 
not  be  used,  although  he  reside  SO  or  more 
miles  from  the  place  where  the  court  sits. 
By  the  Oode  of  Iowa  it  Is  provided  that 
witnesses  in  civil  cases  cannot  be  compelled 
to  attend  district  court  at  a  place  more  than 
70  mUes  from  the  place  of  their  residence. 
It  was  held  by  the  Supreme  Court  of  that 
state  that  said  statute  was  for  the  benefit 
of  the  witness,  and  that  the  witness  could 
waive  the  exception,  obey  the  process,  and 
that  his  traveling  fee  should  be  taxed  for 
the  actual  travel.  Briggs  v.  Rumley  Co.,  96 
Iowa,  202,  64  N.  W.  784.  In  the  case  of 
Alabama  Midland  By.  Co.  v.  Rushing,  103 
Ala.  642,  15  South.  853,  it  is  said  (quoUng 
from  syllabus):  "While  under  the  provisions 
of  the  statute  when  a  witness  resides  more 
than  100  miles  from  the  place  of  trial  his 
evidence  may  be  taken  by  deposition,  the 
statute  does  not  require  that  the  evidence 
must  be  so  taken;  and,  if  a  witness  residing 
in  the  state  more  than  100  miles  front  the 
place  of  the  trial  attends  the  trial  in  obedi- 
ence to  a  subpoena,  he  Is  entitled  to  his  mile- 
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age  and  per  diem."  See,  also,  Parsons  t. 
Band  Cutter  &  Co.,  129  Iowa,  631,  106  N.  W. 
164;  McGlauflln  v.  Wormser,  28  Mont  1T7, 
72  Pac.  428;  Spencer  v.  Peterson,  41  Or. 
257,  68  Pac.  519,  1108;  Alexander  v.  Harri- 
son, 2  Ind.  App.  47,  28  N.  E.  119;  Anderson 
V.  Ferguson-Bach  Sheep  Co.,  12  Idaho,  418, 
86  Pac.  41. 

And  so  we  are  of  the  opinion  that  solely 
because  the  deposition  of  the  witness  who 
resides  90  or  more  miles  from  the  place  of 
trial  may  be  used  upon  such  trial  it  does  not 
deprive  him  of  hla  mileage  and  per  diem  if 
he  attends  the  court  in  obedience  to  the  pro- 
cess of  subpoena  for  oral  examination.  Sec- 
tion 3523,  Klrby'B  Dig.,  seems  'to  have  pro- 
vided mileage  for  the  witness  imder  such 
circumstances.  That  section  Is  as  follows: 
"A  witness  subpcenaed  to  attend  without  the 
limits  of  the  county  within  which  he  resides 
shall  receive  five  cents  per  mile  going  and 
coming  from  and  returning  to  his  residence 
by  the  most  direct  ronte."  It  does  not  pro- 
vide as  a  requisite  to  obtaining  mileage  that 
the  witness  must  first  be  compelled  to  at- 
tend by  order  of  the  court.  In  this  case  it 
Is  further  shown  that  the  witnesses  reside 
In  a  comity  adjoining  Desha  county  In  which 
the  trial  was  had,  and  they  were  subpoena- 
ed more  than  three  days  before  the  time  of 
the  trial.  Section  8119,  Klrby's  Dig.,  pro- 
vides: "A  witness  shall  not  be  obliged  to 
attend  for  examination  In  the  trial  of  a 
civil  action,  except  In  the  county  of  his  resi» 
dence  or  an  adjoining  county;  nor  to  attend 
to  give  bis  deposition  out  of  the  county 
where  he  resides  or  where  he  may  be  when 
the  subpoena  is  served  on  him,  requiring  his 
attendance  within  three  days." 

We  are  therefore  of  the  opinion  that  the 
court  was  In  error  in  its  view  of  the  law  that 
the  witnesses  were  not  entitled  to  mileage 
solely  because  they  resided  more  than  30 
miles  from  the  place  where  the  trial  was 
held,  and  attended  without  an  order  of  court 
requiring  their  attendance. 

It  is  contended  that  in  the  disallowance  of 
the  mileage  the  court  has  only  acted  in  the 
exercise  of  Its  discretion,  and,  unless  that 
discretion  has  been  abused,  its  Judgment 
should  not  be  disturbed.  It  Is  true  that  it 
is  within  the  power  of  the  circuit  court 
within  its  sound  discretion  to  disallow  such 
costs  which  the  court  finds  has  been  caused 
unreasonably  and  unnecessarily  to  be  accu- 
mulated. Upon  appeal,  this  court  will  not, 
in  reviewing  taxation  of  costs,  overrule  the 
circuit  court,  unless  Its  Judgment  has  been 
made  under  an  erroneous  view  of  the  law  or 
a  manifest  abuse  of  power.  'Meadows  v. 
Rodgers,  17  Ark.  361;  Davles  v.  Robinson, 
65  Ark.  219,  45  S.  W.  471. 

With  the  exercise  of  the  discretion  of  the 
court  In  the  matter  of  retaxatlon  of  costs 
this  court  will  not  Interfere;  but,  where  the 
Judgment  of  the  court  la  based  upon  an  er- 
roneous view  of  the  law,  It  Is  the  duty  of 


this  court  to  correct  that  error.  Morris  t. 
Wheeler,  45  N.  Y.  708.  In  the  case  at  bar 
the  court  did  not  disallow  the  items  of  mile- 
age of  these  witnesses  upon  the  ground  that 
the  attendance  of  these  witnesses  was  un- 
necessary, or  because  they  attended  the  trial 
for  the  purpose  of  Increasing  the  costs,  or 
because  under  the  circumstances  the  oral  ex- 
amination of  the  witnesses  was  not  neces- 
sary to  obtain  the  proper  effect  of  their  tes- 
timony, or  because  it  was  unreasonable  to 
allow  the  mileage;  and  its  Judgment  is  not 
based  upon  any  allegation  to  the  above  effect 
in  the  application  to  retax  the  costs,  and  the 
Judgment  Is  not  attempted  to  be  sustained 
by  any  evidence  of  that  character.  But  the 
court  disallowed  the  mileage  solely  upon  the 
ground  set  out  in  the  applicati<»i  to  retax 
the  cost,  and  that  ground  was  that  under  the 
provialons  of  the  statute  the  witnesses  were 
not  entitled  to  mileage,  because  they  resid- 
ed more  than  30  miles  from  the  place  of  trial 
and  attended  the  trial  without  an  order  of 
court  being  obtained  requiring  such  attend- 
ance. Its  Judgment  was  therefore  based  np- 
on  an  erroneous  view  of  the  law. 

For  the  error  Indicated,  the  Judgment  Is 
reversed,  and  this  cause  is  remanded,  with 
directions  to  overrule  the  motion  to  retax 
the  cost 

HART,  J.  I  dissent  in  this  case.  In  the 
case  of  Russell  v.  Ashley,  Hempst.  549,  Fed. 
Cas.  No.  12,150,  the  court  In  passing  upon 
a  similar  statute,  said:  "Indeed  a  witness 
residing  more  than  100  miles  from  the  place 
of  trial  is  beyond  the  coercive  power  of  a 
subpoena.  The  party  may  take  his  deposi- 
tion, but  cannot  compel  him  to  attend  at 
court  and  give  oral  testimony.  This  has 
been  expressly  held  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  the  Pa- 
tapsco  Insurance  Company  v.  Southgate,  5 
Pet  615,  S  L.  Ed.  243.  The  party  desiring 
bis  testimony  has  no  right  to  Issue  a  sub- 
poena to  coerce  bis  attendance,  and.  If  be 
does,  he  must  pay  the  costs  Incident  thereto, 
and  not  throw  them  upon  the  other  party." 
In  the  present  case  the  witnesses  were  not 
compelled  to  obey  the  subpoena,  and  their  at- 
tendance upon  the  court  was  voluntary.  The 
rule  Is  so  firmly  established  in  this  state  that 
statutes  regulating  costs  are  strictly  con- 
strued against  the  party  claiming  them  as  to 
render  a  citation  of  authorities  unnecessary. 
The  decisions  of  the  courts  of  other  states 
which  have  passed  upon  similar  statutes  are 
in  hopeless  conflict  Most  of  the  decisions 
on  the  question  are  collected  in  a  note  in  10 
Am.  .&  Eng.  Ann.  Cas.  p.  397.  They  appear 
to  be  about  equally  divided  in  numbers,  but 
we  think  the  rule  that  fees  should  not  be  al- 
lowed witnesses  in  cases  where  the  subpoena 
does  not  amount  to  compulsory  process  and 
where  the  witness  may  disregard  It  Is  more 
In  accordance  with  our  "previous  decisions 
upon  the  allowance  of  costs  and  fees,  and 
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Is  a  protection  to  the  parties  to  the  salt 
against  mmecessary  and  vexatious  costs. 

This  construction  works  no  hardship  npon 
the  witnesses  because  their  attendance  has 
been  Tolnntary,  and  not  in  obedience  to  the 
order  of  the  court  It  worlcs  no  Injustice 
upon  the  parties  to  the  suit,  (or  we  have  a 
statute  which  provides  that  where  it  is  made 
to  appear  that  the  testimony  of  a  witness 
Is  important,  and  that  the  Just  and  proper 
effect  of  Us  testimony  cannot.  In  a  reasona- 
ble decree,  be  obtained  without  an  oral  ex- 
amination before  the  jury,  the  court  may  at 
Its  discretion  order  the  personal  attendance 
of  the  witness  to  be  compelled,  although 
such  witness  may  otherwise  be  exempt  from 
personal  attendance  by  law.  Kirby's  Dig. 
I  3159. 

BATTLE,  J.,  concurs  in  tills  dissent. 


BWINO-MERKBL  ELECTRIC  CO.  t.  LEW- 

ISVILLE  LIGHT  &  WATER  CO. 
(Supreme  Court  of  Arkansas.    Dec.  18,  1900.) 

Srr-Orr  and  CoxmTEBCLAiii  (|  8*)— Eqoita- 

BLB  Snr-Orr. 

Though  a  party  sued  at  law  for  goods  sold 
by  a  nonresident  having  no  property  in  the  state, 
Hod  no  agent  there  upon  whom  service  could  be 
made,  cannot  set  up  as  a  set-oS  the  breach 
of  another  contract  with  plaintiff  for  the  pui^ 
chase  of  other  goods,  he  may  do  so  by  way  of  an 
equitable  set-off. 

[E!d.  Note. — For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  i  11 ;  Dec.  Dig.  {  &*] 

Appeal  from  Lafayette  Chancery  Court; 
3.  M.  Barker,  Chancellor. 

Action  by  the  Ewing-Merkel  Electric  Com- 
pany against  the  Lewlsvllle  Light  &  Water 
Company.  From  a  decree  for  defendant, 
plaintiff  appeals.    Affirmed. 

T.  M.  Pierce,  Paul  U.  Farley,  and  Brad- 
sbaw,  Rhoton  &  Helm,  for  appellant  •War- 
ren &  Smith,  for  appellee. 

BATTLE,  J.  The  Ewing-Merkel  Electric 
Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Missouri,  sold  to  the 
LewlSTllle  Light  &  Water  Company,  a  cor- 
poration organized  under  the  laws  of  the 
state  of  Arkansas,  an  alternating  current 
goierator  complete  and  switch  board  trans- 
formers for  an  electric  light  pUnt  for  |1,- 
ISO,  all  secondhand  machinery,  but  guar- 
anteed to  be  in  strictly  flrst-class  order  and 
in  good  operative  condition.  The  sale  was 
made  under  a  written  contract  dated  May 
10,  1904.  The  Lewlsvllle  Light  &  Water 
Company  purchased  of  the  Ewing-Merkel 
Electric  Company  sundry  Items  of  merchan- 
dise between  July  1  and  October  1,  1904, 
amounting  to  ^488.04,  and  on  the  6th  of 
October,  1904,  paid  thereon  |300,  leaving  a 
balance  of  1188.04. 

On  the  13th  day  of  July,  1905,  the  Ewing- 


Merkel  Electric  Company  brought  an  action 
against  the  Lewlsvllle  Light  &  Water  Com- 
pany In  the  Lafayette  circuit  court  for  $1SS.- 
04. 

The  def«idant  answered  and  admitted  that 
it  purchased  the  merchandise  mentioned  in 
the  complaint  and  that  the  sum  of  $188.04 
remains  unpaid,  "but  by  way  of  set-off  and 
cross-bill  defendant  states :  -  That  on  the 
10th  day  of  May,  1904,  It  entered  into  a  con- 
tract with  plaintiff  for  the  purchase  of  cer> 
tain  goods,  machinery,  and  material  for  an 
electric  light  plant. 

"That  the  said  machinery  and  appliances 
were  guaranteed  to  be  In  strictly  first-class 
order  as  set  out  in  the  complaint  and  de- 
fendant agreed  to  pay  the  sum  of  $1,150, 
and  plaintiff  guaranteed  the  machinery  to  be 
in  good  operative*  condition.  That  plain- 
tiff Imew  at  the  time  .of  the  contract  of  pur- 
chase that  defendant  desired  to  use  them 
solely  for  the  purpose  of  operating  an  elec- 
tric plant  and  guaranteed  It  to  be  In '  flrst- 
class  order  for  that  purpose.  That  defend- 
ant bought  and  paid  for  said  machinery  re- 
lying solely  upon  plaintiff's  r^resentatious 
and  guaranty  as  to  its  quality  and  condi- 
tion. Defendant  was  inexperienced  in  the 
matter  of  such  machinery  which  plaintiff 
knew,  and  defendant  relied  on  plaintiff's 
representations. 

"That  after  defendant  had  installed  said 
machinery  it  was  found  to  be  defective  and 
unsound  and  not  in  strictly  flrst-class  order, 
nor  In  good  condition.  The  armature  in  the 
generator  was  worthless  and  burned  out 
and  the  insulation  rotten  and  the  machinery 
utterly  worthless  for  the  purpose  of  the  de- 
fendant. 

"That  because  of  the  defective  condition 
of  the  machinery  It  was  not  worth  more  than 
$100,  and  the  defendant  had  been  damaged 
in  the  sum  of  $1,050. 

"The  plaintiff  is  a  nonresident  of  the  state 
and  has  no  agent  upon  whom  service  can  be 
had,  nor  any  property  in  the  state,  and  that 
it  has  no  adequate  remedy  by  law,  and  prays 
for  the  recovery  of  the  damages,  and  asks 
that  the  cause  be  transferred  to  the  chan- 
cery court  of  Lafayette  county  for  bearing, 
and  prayed  for  judgment." 

On  October  9th,  in  the  chancery  court  the 
defendant  filed  an  amendment  to  its  answer 
and  cross-bill,  as  follows: 

"That  the  exciter  purchased  from  plain- 
tiff failed  to  excite  the  fields  and  armature 
thus  rendered  it  Impossible  to  operate  the 
said  machine. 

"The  bearings  on  the  dynamo  were  worn 
and  rubbed,  and  caused  the  boxes  to  heat  so 
that  it  was  impossible  to  <^>erate  the  ma- 
chinery. The  transformers  were  not  in  flrst- 
class  order  nor  In  good  operative  condition, 
but  were  worn  and  worthless." 

On  motion  of  the  defendant  the  cause  was 
transferred  to  the  Lafayette  chancery  court 
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The  plaintiff  answered  the  cross-complaint 
of  the  defendant  and  denied  the  allegations. 

Much  evidence  was  adduced  by  both  par- 
ties, and  the  court  found  upon  hearing  that 
plaintiff  is  a  nonresident  and  has  no  property 
In  this  state,  that  the  defendant  Is  Indebted 
to  plaintiff  on  the  account  sued  on  In  the 
sum  of  $188.04,  and  that  the  plaintiff  Is  In- 
debted to  the  defendant  "on  account  of  dam- 
ages for  breach  of  warranty  In  the  contract 
for  the 'sale  of  machinery  and  appliances,  as 
alleged  in  the  defendant's  answer  and  cross- 
bill, in  the  sum  of  $1,0{S0,  that  defendant  Is 
entitled  to  Judgment  for  said  sum,  and  that 
the  amount  found  for  plaintiff  should  be  set 
off  against  the  amount  found  for  defendant 
pro  tanto,  leaving  due  defendant  the  sum  of 
$861.06,"  and  rendered  judgment  for  that 
amount  In  favor  of  thp  defendant,  and  plain- 
tiff appealed. 

The  evidence  was  sufficient  to  sustain  the 
findings  of  fact  by  the  court  At  law  ap- 
pellee was  not  entitled  to  set  np  in  this  ac- 
tion, by  way  of  set-off  or  connterdaim,  the 
$1,050  damages  suffered  by  it  by  a  breach  of 
contract  made  by  appellant  Was  it  entitled 
to  set  It  up  as  an  equitable  set-off? 

In  2  Story's  Equity  Jurisprudence,  {  1437, 
it  is  said:  "It  has  already  been  suggested 
that  courts  of  equity  will  extend  the  doctrine 
of  set-off  and  claims  in  the  nature  of  set-off 
beyond  the  law  in  all  cases  when  peculiar 
equities  intervene  between  the  parties. 
These  are  so  very  various  as  to  admit  of  no 
comprehensive  enumeration." 

In  Rolling  'MiU  Co.  v.  Ore  &  Steel  Com- 
pany, 152  U.  S.  596,  616,  14  Sup.  Ct.  710, 
716,  38  L.  Ed.  565,  it  is  said:  "By  the  de- 
cided weight  of  authority  it  is  settled  that 
the  insolvency  of  the  party  against  whom 
the  set-off  is  claimed  is  a  sufficient  ground  for 
equitable  interference.  *  *  *  In  addition 
to  insolvency,  it  is  held  by  many  well-con- 
sldered  declBlons,  including  those  of  Illinois, 
that  the  nonresldence  of  the  party  against 
whom  the  set-off  is  asserted  is  good  ground 
for  equitable  relief.     Quick  t.  °  Lemon,  105 

111.  578;  Taylor  v.  Stowell,  4  Mete.  (Ky.) 
175 ;  Forbes  v.  Cooper,  88  Ky.  285,  11  S.  W. 
24 ;  Bobbins  v.  Holley,  1  T.  B.  Mon.  (Ky.) 
191;    Edminson  v.  Baxter,  4  Hayw.  (Tenn.) 

112,  9  Am.  Dec.  751;  Davis  v.  Milbum,  3 
Iowa,  163." 

In  Forbes  v.  Cooper,  88  Ky.  285,  11  S.  W. 
24,  it  is  said:  "It  is  certainly  unconscien- 
tious for  an  insolvent  party  to  coerce  the 
payment  of  his  claim  when  he  is  owing  the 
other  party  an  equal  or  larger  sum,  and  thus 
leave  the  latter  remediless,  nor  should  a 
nonresident  be  allowed,  under  like  circum- 
stances, to  enforce  through  the  agency  of  the 
courts  the  collection  of  bis  debt  and  com- 
pel the  other  party  to  seek  a  foreign  juris- 
diction for  relief,  and  then  perhaps  find  the 
debtor  insolvent  If  the  object  of  litigation 
be  the  attainment  of  justice,  assuredly  such ' 


results  should  be  prevented.  Indeed,  the 
doctrine  of  equitable  set-off  to  the  extent  it 
was  formerly  applied  was  based  upon  moral 
justice,  and  to  meet  such  cases  as  the  above, 
thus  preventing  wrong.  It  was  then  not 
uncommon  to  stay  an  Insolvent  or  nonresi- 
dent debtor  In  the  collection  of  bis  claim 
until  damages  to  which  the  complainant 
might  be  entitled  to  against  him  were  Uq- 
uidated  under  the  order  of  the  Chancellor, 
and  then  apply  them  in  satisfaction  of  his 
independent  debt." 

In  Quick  T.  Lenon,  105  111.  678,  it  is  said : 
"It  would  seem  to  be  inequitable  to  require 
the  corporation  to  go  to  another  state  to 
collect  its  demand  in  an  action  at  law,  and 
we  are  inclined  to  hold  that  the  nonresldence 
of  the  complainant  in  connection  with  the 
fact  that  he  calls  upon  a  court  of  equity  to 
enforce  his  judgment  is  sufficient  to  allow  the 
defendant  corporation  to  prove  and  set  olf 
its  demand  set  up  in  the  cross-bill  against 
the  judgment  of  the  complainant" 

To  the  same  effect,  see  Porter  v.  Roseman, 
165  Ind.  255,  74  N.  E.  1105,  112  Am.  St.  Rep. 
222;  6  Am.  &  Eng.  Ann.  Gas.  718,  and  note 
to  that  case  and  cases  cited. 

The  rule  announced  in  these  cases  is  a 
just  rule,  and  should  be  enforced.  We  see  no 
good  reason  for  sending  a  citizen  of  this 
state  to  a  foreign  jurisdiction  to  obtain  jus- 
tice when  the  courts  of  this  state  can  afford 
relief.  They  are-  as  fully  competent  to  af- 
ford relief  to  the  citizen  as  to  the  nonresi- 
dent Why  should  one  in  cases  like  this 
be  accorded  greater  rights  than  the  other? 

Decree  affirmed. 


BLUTHENTHAL  v.  ATKINSON  et  al. 
(Supreme  Court  of  Arkansas.    Jan.  10,  1910.) 

1.  Landi,08d  and  Tenant  (J  86*)— Construc- 
tion or  Lease— Renkwai. — Notice. 

Under  a  lease  giving  a  leBsee  the  option  of 
renewal  on  a  60  days'  notice  before  the  expira- 
tion of  the  lease,  such  notice  is  a  condition 
£recedent  to  the  right  to  renew,  of  which  time 
I  the  essence. 

[E<d.  Note.— For  other  cases,  gee  Lfuidlord  and 
Tenant  Cent  Dig.  {  272 ;   Dec.  Dig.  {  86.*] 

2.  Action  ({  24*)— i  Leoai.  ob  Eqititablb— 
"Mistake." 

Where  a  60  days'  notice  is  made  a  con- 
dition precedent  to  the  right  of  the  lessee  to 
renew  his  lease  without  providing  how  the  notice 
should  be  given,  an  answer  setting  up  the  failure 
of  such  a  notice,  sent  by  mail,  to  be  received  by 
the  lessor,  does  not  plead  audi  a  "mistake" 
as  gives  equity  jurisdiction  in  an  action  by  the 
lessor  for  possession  of  the  premises,  defended  on 
the  ground  that  the  notice  so  sent  should  be  held 
BufBcient  though  without  proof  of  its  actual 
delivery. 

lEi.  Note.— For  other  eases,  see  Action,  Gent 
Dig.  i  153;    Dec.  Dig.  i  24.*] 

3.  Evidence  (|  71*)—  PBEsmiPTioNa— Dkliv- 
EBT  OF  Mail. 

Where  a  lessee  properly  mailed  a  notice 
to  the  lessor  of  his  election  to  renew  the  lease 
under  the  option  therein  given.  It  is  presumed 
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that  sacfa  notice  was  tcoeived  by  the  lessor, 
Imt  tills  presumption  may  be  rebntted. 

[Bd.  Note.— FV>r  other  cases,  see  Evidence, 
Oent  Dig.  i  92;   Dec.  Dig.  {  71.*] 

4.  LAKDI.OBO    AKD    TEKANT    ({    86*)— O^HON 

TO  Renkw— NonOB   of  BiicTiow— Estop- 

FKL  TO   PI.EAO  FaILUSB  GW  NonCK. 

Failore  of  the  lessor,  after  the  time  for  a 
notioe  of  renewal  by  the  lessee,  on  being:  ap- 
proached with  reference  to  repairs  on  the  prem- 
ises vhich  the  leasee  wished  to  make,  to  men- 
tion her  failure  .to  receive  a  notice  of  renewal 
does  not  estop  her  to  claim  a  forfeiture  of  the 
right  to  renew  by  failure  to  give  the  required 
notice. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Teaant,  Oent  Dig.  i  278;    Dec.  Dig.  {  86i*] 

5.  IiANDI.OBD  AND  TXHTANT  (t  86*)— OPTION  TO 

Renbw— NoncB  OF  Blbciion— Waives. 
The  mere  failure  of  the  lessor,  after  ex- 
piration of  the  time  for  notice  of  renewal  by 
the  lessee,  to  mention  the  failure  to  receive  such 
notice,  when  approached  by  the  lessee  with  refer- 
ence to  repairs  on  the  premises,  does  not  con- 
ititote  a  waiver  of  such  notice. 

[E!d.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  273 ;   Dec.  Dig.  {  86.*] 

Appeal  from  Ciicnit  Court,  JeBenoii  Coun- 
ty; Antonio  B.  Grace,  Judge. 

Action  by  Mary  BL  Atkinson  and  another 
against  H.  O.  Blntbraitbal.  PlalntlffB  bad 
Judgment,  and  defendant  appeals.    Affirmed. 

Appellant  entered  Into  a  lease  contract  with 
appelleee'  Intestate  <m  Angnst  1,  1003,  for  a 
certain  brick  store  building  on  Main  street  In 
Pine  Blotr,  Ark.,  to  continue  for  five  years, 
ending  September  1, 1906.  This  contract  pro- 
vided that  the  lessee  might  renew  tbe  lease 
for  five  years  upon  the  same  terms  and  con- 
dltl<»s,  "but  the  said  lessee  shall  give  the 
said  lessor  sixty  days'  notice  If  be  so  de- 
sires to  occupy  said  building."  The  provision 
of  00  days'  notice  required  the  lessee  to  give 
notice  not  later  than  July  1,  1908,  In  order 
to  be  in  time.  The  term  of  the  lease  expired. 
Tbe  lessee  fftlled  to  give  the  notice,  and  tbe 
appellees  demanded  possession  of  tbe  prem- 
ises, whlcb  being  refused,  appellees  brought 
this  salt  to  recover  same,  and  damages  in 
the  stun  ot  $1,050.  Appellant  answered,  ad- 
mitting possession,  but  denying  that  be  held 
without  right  He  set  up  the  lease  contract 
between  himself  and  appellees'  lil testate,  and 
alleged  that  he  had  faithfully  paid  tbe  rent 
and  complied  with  every  requirement  of  the 
contract  save  as  to  the  payment  of  rent  not 
then  due,  wblcb  he  tendered  in  court  Ap- 
pellant also  for  equitable  defmse  set  up: 
"That  on  June  26,  1908,  he  wrote  a  letter  to 
appellee,  Mrs.  J.  C.  Atkinson,  stamped  same 
with  2  cent  postage,  and  deposited  It  In  tbe 
United  States  mails  at  Pine  Bluff;  that  In 
due  coarse  of  mall  tbe  same  would  have 
readied  and  been  delivered  to  appellee  on  tbe 
same  aftemocm  or  the  morning  following, 
and  appelant.  In  writing  and  mailing  said 
letter,  honestly  believed  that  same  would  be 
doly  delivered ;  that  thereafter  appellant  met 
the  same  appellee  on  the  street,  and  under 
the  firm  impression  that  said  notice  bad  been 


received,  be  advised  with  appellee  concern- 
Ing  certain  improvements  to  be  made  by  him 
on  said  building,  wblcb  were  not  to  be  begun 
until  after  October,  1906,  and  tbe  appellee  at 
that  time  did  not  advise  appellant  that  he 
had  never  notified  her  of  his  intentlcm  to  re- 
tain possession  after  September  lat,  and  con- 
sequently would  bave  no  right  to  make  Im- 
provements after  that  date.  Appellant  paid 
rent  promptly,  and  continued  In  possession 
of  tbe  properly  after  September  1,  1908,  un- 
der the  belief  and  Intention  to  retain  said 
property  during  the  additional  term,  nor  was 
be  advised  that  appellees  claimed  the  c<m- 
tract  at  an  end  until  after  she  bad  refused  to 
accept  tbe  rent  for  tbe  month  of  September, 
at  which  time  she  first  stated  that  appellant 
had  failed  to  avail  himself  of  the  exten- 
sion option.  Appellant  immediately  advised 
ai^Uee  that  he  had  given  notice  of  his 
intention  to  remain  In  possessloa  of  said  pn^ 
erty  at  tbe  time  above  referred  to,  and  at 
the  same  time  gave  additional  notice  to  her 
that  be  would  remain  in  possession  under  the 
lease  contract,  tendering  her*  the  moneys  due 
for  rentals  of  the  ^Toperty  under  said  con- 
tract, which  ^e  declined.  Appellant  states 
that  be  honestly  int^ided  to  remain  In  pos- 
session of  said  building  during  said  addition- 
al term,  and  Intended  to  give  notice  of  such 
Intention,  and  that  If  said  letter  so  mailed 
by  him  to  appellant  was  net  received  by  her 
In  tbe  usual  course  of  mall,  it  was  an  un- 
avoidable accident  and  a  surprise  to  him. 
Appellant  further  states  that  be  was  unable 
to  discover  tbe  fact  that  said  letter  bad  not 
been  received  by  appellee  by  tbe  use  of  rea- 
sonable diligence,  because  be  says  that  the 
envelope  In  whlcb  said  notice  was  mailed 
bore  on  Its  left-band  comer  a  request  that 
tbe  same  be  returned  to  appellant  if  not  de- 
livered within  five  days,  and  appellant  char- 
ges that,  notwithstanding  said  request,  the 
envelope  and  notice  were  never  returned  to 
him,  and  but  for  unavoidable  accident,  if  tbe 
letter  bad  not  been  delivered,  the  same  should 
bave  been  returned  to  appellant;  that  tbe 
appellees,  believing  tbat  am>ellant  intend- 
ed to  remain  in  said  building  for  said  addi- 
tional term,  did  not  attempt  to  nor  have  they 
leased  tbe  same  to  any  other  person,  and 
they  have  in  no  wise  been  damaged  on  ac- 
count of  a  failure  to  receive  such  notice, 
but  tbat  If  it  be  determined  that  appellees 
were  damaged  by  ftillure  to  receive  such  no- 
tice, be  offers  and  tenders  into  court  all  mon- 
eys tbat  may  be  due  her  for  damages  as  a  re- 
sult of  tbe  unavoidable  accidents  as  aforesaid. 
He  prays  tbat  tbe  lease  be  by  tbe  court  de- 
clared to  be  In  force  for  five  years  from 
September  1,  1906,  and  tbat  upon  the  pay- 
ment of  the  rental  specified  therein  be  be 
permitted  to  occupy  said  building  under  tbe 
ta:m  of  said  lease,  and  tbat  inasmuch  as 
this  answer  raises  issues  strictly  cognisable 
In  a  court  of  equity,  he  prays  that  the  cause 
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be   transferred   to   the   JefferBcm   chancery 
court  for  final  determination." 

The  court  refused,  over  appellant's  objec- 
tion, to  transfer  the  cause  to  the  chancery 
court  The  court  Instructed  the  Jury  that  the 
notice  required  by  the  contract  must  have 
been  actually  received  by  the  lessor;  that 
the  burden  was  on  appellant  to  show  that  he 
had  given  the  notice ;  that  no  particular  form 
of  notice  was  required,  nor  was  it  necessary 
to  have  same  served  by  an  officer ;  that  any 
communication,  verbal  or  written,  actually 
delivered  to  plaintiff  in  due  time  would  be 
sufficient  The  court  submitted  to  the  Jury 
on  the  evidence  adduced  the  question  as  to 
whether  appellees  received  the  notice  in  due 
time,  and  on  this  subject  instructed  the  Jury 
as  follows:  "If  yon  find  from  a  preponder- 
ance of  the  evidence  that  on  the  25th  day  of 
June,  1908,  the  plaintiff  was  residing  in  Pine 
Bluff,  Ark.,  and  that  on  that  day  the  defend- 
ant wrote  a  letter  to  plaintiff  notlQring  her 
of  bis  intention  and  desire  to  claim  the  ben- 
efit of  his  option  and  renew  the  lease  for 
another  term  of  five  years.  Inclosed  the  same 
in  an  envelope,  addressed  k  to  plaintiff  at 
the  city  of  Pine  Bluff,  Ark.,  placed  thereon 
the  necessary  postage  stamps,  and  mailed  it 
to  her  In  said  city,  then  the  law  presumes 
that  It  was  delivered  to  her  In  due  course 
of  time  and  the  burden  is  on  the  plaintiff 
to  show  by  a  preponderance  of  evidence  that 
she  did  not  receive  It"  The  court  further 
Instructed  the  Jury  that:  "By  the  terms  of 
the  contract  the  option  was  with  the  defend- 
ant to  renew  the  lease  or  not  as  he  might 
elect  If  he  elected  to  renew  U,  he  was  bound 
to  give  notice  of  such  Intention  within  the 
time  specified.  The  plaintiff  was  not  required 
to  do  anything  In  the  matter,  and  had  a  right 
to  remain  silent  regarding  it  If  she  chose." 
The  court  refused  prayers  by  appellant 
telling  the  Jury,  in  effect,  that  If  appellant 
mailed  a  letter  notifying  appellees  that  he 
would  avail  himself  of  his  option  to  extend 
the  lease  under  the  contract  and  that  such 
letter  In  due  course  of  mall  would  have 
reached  the  lessee  before  July  1,  1908,  this 
would  be  sufficient  to  constitute  the  giving  of 
the  notice  required,  notwithstanding  any  tes- 
timony on  the  part  of  appellees  to  the  effect 
that  such  letter  and  notice  were  not  received. 
The  court  also  rejected  prayers  of  appel- 
lant seeking  to  have  questions  of  estoppel  and 
waiver,  under  the  evidence,  submitted  to  the 
Jury.  Objections  were  made  and  exceptions 
reserved  to  the  rulings  of  the  court  on  the 
declarations  of  law.  There  was  a  verdict  in 
favor  of  appellees  for  $1,040.S0.  Judgment 
was  entered  for  that  sum,  and  this  appeal 
seeks  to  reverse  the  Judgment  Other  facts 
stated  in  (pinion. 

White  &  Alexander  and  Ben  J.  Althelmer, 
for  appellant  Crawford  &  Hooker,  for  ap- 
pellees. 

WOOD,  J.  (after  stating  the  facts  as  above). 
1.  Appellant,  lessee,  under  the  contract  bad 


a   lease  of  the  building  as  follows:    "For 
the.  term  of  five  years  frcMn  and  after  the 
first  day  of  September,  1903,  with  tlie  priv- 
ilege on  the  part  of  the  said  lessee  to  occupy 
the  said  building  for  five  years  longer  upou 
the  same  terms  and  conditions  as  herein  de- 
scribed, but  the  said  lessee  shall  give  the 
said  lessor  sixty  days'  notice  if  he  so  desires 
to  occupy  said  building."     When  the  five 
years  expired  the  lease  for  that  term  was  at 
an  end.    But  appellant  bad  the  privilege  of 
occupying  the  building  on  the  same  terms  and 
conditions,   provided   he  complied  with  the 
condition  to  give  notice.    As  we  construe  the 
contract  this  condition  as  to  notice  was  a 
condition  precedent  to  another  lease  upon  the 
same  terms  and  conditions  for  a  period  of 
five  years.    The  language  of  the  stipulation 
as  to  the  60  days'  notice  was  such  as  to  make 
time  of  the  essence  of  the  contract  so  far 
as  obtaining  a  further  term  of  lease  for  Ave 
years   Is   concerned.     Until    this   ctrndltlon 
precedent  as  to  notice  was  complied  with  no 
rights    vested    in    appelant    to   occupy   the 
premises  for  another  five  years  under  the 
same  terms  and  conditions  that  he  was  theo 
occupying  them.     A  court  of  equity  canoot 
make  contracts   for  parties,   and  cannot  be 
Invoked  to  compel  parties  to  make  contracts. 
Here  there  was  no  contract  for  an  additional 
term  of  five  years  until  the  notice  was  given. 
The  forfeiture  here,  if  It  t>e  proper  to  call 
it  such,  was  not  ot  rights  under  a  contract 
entered  Into  for  another  term  of  five  years, 
and  because  of  a  breach  of  some  condition 
subsequent   but  the  forfeiture  was  of  the 
right  to  continue  to  occupy  the  premises  for 
another  term  of  five  years  l)ecanse  of  a  fail- 
ure to  comply  with  a  condition  precedent 
The  appellant  had  no  leasehold  estate  in  the 
premises  for  a  new  term  of  five  years,  nor  the 
right  to  have  such  created,  until  he  had  given 
the  notice  required  by  the  lease  contract. 
Where  the  condition  must  be  performed  be- 
fore the  estate  can  commence  It  is  called  a 
condition  precedent;    but  where  the  effect 
of  it  is  either  to  enlarge  or  defeat  an  estate 
already  commenced,  it  is  called  a  condition 
subsequent     The  former  avoids  the  estate 
by  not  permitting  it  to  vest  until  literally 
performed.     Taylor  on  Landlord  &  Tenant 
{  27.    The  appellant  had  the  option  or  priv- 
ilege, upon  complying  with  the  terms  of  the 
lease  contract  as  to  notice,  of  a  further  term 
of    five  years.    The  covenant  bound  the  les- 
sor to  grant  the  lessee  the  further  term  upon 
notice  given,  but  it  did  not  bind  the  lessee 
to  give  the  notice.    In  su<A  case  "if  notice  is 
stipulated  for,  it  must  be  given."    "Prom  the 
notice  of  a  condition,"  says  Mr.  Taylor,  "it 
is  obvious  that  equity  cannot  relieve  from  tbe 
forfeiture  of   an  estate  which  arises  upon 
a  condition  precedent  unperformed."    Taylor, 
L.  &  T.  I  277 ;   1  Pom.  Bq.  Jur.  {  455.    There 
Is  no  analogy  in  the  case  at  bar  to  cases 
where  equity  for  sufficient  cause  intervenes 
to  prevent  a  forfeiture  of  existing  contract 
for  breach  of  its  terms. 
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"Hie  answer  contained  no  allegation  that 
called  tor  tbe  InterpositioD  of  a  conrt  of  eq- 
nltr.  nie  chancdlor,  therefore,  did  not  err 
In  overruling  the  motion  to  transfer.  Fur- 
thermore, the  contract  did  not  require  tbe 
notice  to  be  given  throng^  tbe  malla  Any 
other  method  of  giving  tbe  notice  to  the  les- 
sor would  have  been  sufficient  Tbe  accident, 
80  called,  of  a  failure  to  get  the  notice  to 
the  lessee  by  letter  was  not  unavoidable. 
Appellant  voluntarily  selected  this  method; 
be  could  have  avoided  the  miscarriage  of 
the  lett»  through  the  malls  by  not  using 
tbe  malls,  and  by  giving  the  notice  some 
other  way.  Tbe  attempt  to  give  the  notice 
by  letter  was  not  a  mistake  on  the  part  of 
appellant  He  intended  to  give  it  this  way, 
but  be  knew  be  could  give  it  orally,  or  by 
sending  notice  through  a  messenger  or  of- 
fleer;  he  chose  the  malls.  This  was  not  a 
mistake  at  all,  or  If  so,  certainly  not  one 
that  a  court  of  chancery  will  correct  It 
was  the  duty  of  appellant,  under  the  con- 
tract, to  give  the  lessor  notice.  Nothing 
short  of  the  Information  which  the  contract 
specified,  communicated.  In  some  manner,  to 
tlie  lessor,  would  fulfill  the  requirements  of 
the  law.  Appellant,  having  choice  of  a  num- 
ber of  agencies  to  make  the  communication. 
Is  responsible  If  through  such  agency  be  fails 
to  make  it  The  failure  In  such  case  Is  but 
the  failure  at  last  of  the  one  making  the 
selection  of  methods,  and  equity  cannot  re- 
lieve from  the  consequence  of  such  failure 
on  tbe  ground  of  accident  or  mistake.  The 
answer  from  any  view  point  did  not  call  "for 
the  Interposition  of  a  court  of  chancery. 

2.  The  circuit  court  having  refused  to 
transfer  the  cause  to  the  chancery  court.  It 
stood  for  trial  on  tbe  Issues  presented  by  the 
complaint  and  tbe  answer  first  filed.  These 
n-ere  submitted  to  the  Jury  upon  correct  In- 
structions. Tbe  evidence  on  behalf  of  ap- 
pellant tended  to  prove  that  he  attempted  to 
give  tbe  notice  In  the  manner  set  up  In  the 
answer  that  was  made  tbe  basis  of  the  mo- 
tion to  transfer.  After  tbe  letter  contain- 
ing tbe  notice  was  written,  it  was  sealed, 
stamped  with  a  two  cent  postage  stamp,  di- 
rected to  Mrs.  J.  C.  Atkinson,  and  given  to 
appellant's  agent  to  mall.  Appellant  paid 
no  further  attention  to  it  until  he  received 
notice  to  qntt.  Tbe  evidence  on  behalf  of 
tbe  appellees  was  to  the  effect  that  no  let- 
ter containing  notice  of  appellanfs  Inten- 
tion to  take  the  premises  for  the  further  pe- 
riod of  five  years  was  received.  Where  a 
letter  has  been  properly  mailed,  tbe  law  rais- 
es a  presumption  that  it  was  duly  received 
by  the  person  to  whom  it  was  addressed; 
but,  as  was  said  by  tbe  Supreme  Court  of 
tbe  United  States  in  Rosenthal  v.  Walker, 
111  U.  S.  193,  4  Sup.  Ct  386  (28  L.  X».  305): 
Tbe  presumption  so  arising  is  not  a  con- 
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elusive  presumption  of  law,  but  a  mere  in- 
ference (tf  fact,  founded  on  the  probability 
that  tbe  officers  of  the  government  will  do 
their  duty."  As  was  declared  by  our  own 
court  in  Planters'  Ins.  Co.  v.  Green,  72  Ark. 
305,  80  a  W.  161:  "The  presumption,  in  the 
absence  of  evidence  to  the  contrary,  is  tliat 
it  was  received,  but  this  presumption  may 
be  rebutted."  The  evidence  showed  conclu- 
sively that  the  letter  was  not  received,  but 
nevertheless,  the  court  submitted  the  ques- 
tion to  the  Jury  to  determine  from  all  the 
evidence,  instructing  them  properly  as  to 
the  presumption  of  delivery  that  arises  in 
the  usual  course  of  business  connected  with 
the  proper  mailing  of  a  letter,  and  tbe  ban- 
dling  of  the  same  by  the  officers  of  the  gov- 
ernment and  instructing  the  Jury  that  the 
burden  was  on  the  appellees  to  overcome  this 
presumption  by  a  preponderance  of  the  ev- 
idence. The  court  thus  gave  appellant  the 
benefit  of  this  presumption  of  delivery  as 
evidence  in  tlie  case,  and  conformed  its 
charge  in  this  respect  to  the  rule  announced 
in  the  above  cases.  There  was  evidence  on 
behalf  of  appellant  tending  to  show  that  some 
time  in  July,  after  he  thought  the  notice  had 
been  received  by  appellees  of  ills  intoitlon 
to  occupy  for  another  term  of  five  years,  he 
met  Mrs.  Atkinson  on  the  street  and  "men- 
tioned to  her  about  putting  in  tbe  front  tbe 
same  as  the  Grand  Leader  front"  to  the  store. 
It  would  have  taken  some  time  to  put  in 
this  front,  and  appellant  intended  to  put  tbe 
improvements  in  some  time  in  September  or 
October,  1908.  He  did  not  say  anything 
about  the  lease,  because  be  thought  bis  let- 
ter bad  reached  Mr&  Atkinson.  She  "did 
not  that  time  mention  that  she  had  not  re- 
ceived tbe  letter."  Upon  this  evidence  ap- 
pellant predicates  error  in  tbe  refusal  of 
tbe  court  to  grant  Iris  prayers  seeking  to 
have  the  questions  of  waiver  and  estopp^ 
submitted  to  the  Jury.  There  was  nothing  in 
the  above  testimony  to  constitute  an  es- 
toppel against  appellees,  nor  to  show  that  the 
notice  required  by  the  contract  was  waived. 
On  the  contrary  the  court  correctly  Instruct- 
ed the  Jury  that  Mr&  Atkinson,  under  the 
evidence,  was  not  required  to  do  anything 
in  the  matter,  and  had  a  right  to  remain 
silent  regarding  It  if  she  chose.  If  she  bad 
done  or  said  anything  prior  to  the  time  tor 
giving  the  notice,  or  after  it  should  have  been 
given,  showing  that  she  waived  it  the  case 
would  have  been  different  She  did  not  re- 
ceive any  rents,  after  the  lease  expired,  n<v 
did  she  do  or  say  anything  whatever  at  any 
time  that  would  show  an  Intention  to  waive 
her  rights  under  the  lease,  nor  to  estop  her 
from  maintaining  this  suit  for  the  possession 
of  tbe  premises  and  damages  for  tbe  unlaw- 
ful detention  thereof. 
The  Judgment  is  affirmed. 
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FRANKS  T.  TOWN  OP  HOIXiT  OROTE. 
(Supreme  Court  of  Arkansas.     Jan.  10,  1910.) 

MUNIOIPAI.    CORPOBATIONB    (S    747*)— TOBTB— 

Acts  of  OrFicEBs— Liability. 

An  incorporated  town  is  not  liable  for  the 
acts  of  its  mayor  and  marshal  in  enforcing, 
witliout  malice,  an  illegal  ordinance  by  impris- 
oning one  violating  it 

[Ed.  Note. — For  other  cases,  gee  Municipal 
CJorporations,  Cent  Dig.  i  1573:  Dec.  Dig.  i 
747.*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty;  Eugene  Laakford,  Judge. 

Action  by  Lowell  E^anka  against  tbe  Town 
of  Holly  Grove.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Manning  &  Emerson,  for  appellant  Tbom- 
as  &  Lee,  for  appellee. 

WOOD,  J.  This  appeal  Is  to  determine 
whether  an  incorporated  town  Is  liable  In 
damages  for  the  acts  of  Its  mayor  and  mar- 
shal in  enforcing,  by  unlawful  imprisonment, 
a  void  ordinance  of  the  town,  making  it  a 
misdemeanor  for  persons  15  years  of  age 
and  under  to  get  on  or  off  of  any  moving 
trains  within  the  corx>orate  limits;  such 
persons  not  being  passengers.  What  these 
officers  did  in  connection  with  the  arrest,  con- 
viction, and  Imprisonment  of  appellant  was 
in  their  capacity  as  public  officers.  They  act- 
ed without  malice  toward  appellant  Al- 
tbough  the  ordinance  was  Illegal  and  void  as 
to  minors  under  the  age  of  12  years,  still 
the  appellee  is  not  liable  for  the  acts  of  Its 
officers  in  seeing  to  enforce  it,  for  the  rea- 
son that  the  officers  were  acting  in  a  public 
and  governmental  capacity.  The  functions 
they  performed  were  of  a  public,  not  private, 
nature.  28  Cyc.  1257.  As  early  as  tue  case 
of  Trammell  y.  Town  of  RussellviUe  et  al., 
84  Ark.  105.  86  Am  Rep.  1,  we  held:  "For 
acts  done  by  them  in  their  public  capacity, 
and  in  discharge  of  their  duties  to  the  pub- 
lic, cities  and  towns  incur  no  liability  to  per- 
sons who  may  be  injured  by  them.  Neither 
for  the  act  of  the  council  in  passing  an  il- 
legal ordinance,  nor  for  that  of  the  mayor  In 
issuing  a  warrant  of  arrest  for  its  violation, 
nor  for  that  of  the  marshal  in  arresting  the 
offender  nnder  it,  is  a  town  liable  to  him." 
And  as  late  as  Collier  t.  Ft  Smith,  73  Ark. 
447,  84  S.  W.  480,  68  L.  R.  A.  237,  we  said: 
"Towns  and  cities  are  not  answerable  for  the 
acts  or  omissions  of  their  officers  or  agents 
while  acting  for  the  state  or  sovereign  in 
public  or  governmental  capacity."  See,  also, 
Gray  v.  Batesville,  74  Ark.  519,  86  S.  W. 
295.  Whatever  may  be  the  rule  in  other  Ju- 
risdictions the  above  is  the  established  doc- 
trine of  this  court  It  has  good  reason  and 
authority  to  sustain  it,  and  we,  therefore, 
adhere  to  it  See  other  authorities  cited  in 
appellee's  brief. 

The  Judgment,  therefore,  is  affirmed. 


HANNA  T.  ST.  LOUIS  ft  S.  F.  R.  R.  CO. 
(Supreme  Court  of  Arkansas.     Jan.  lit,  1910.) 

1.  Appeai.  and  'Ebrob  (J  1064*)— Person  AL 
Injuries— Action   Fob — Habmlebs  Ebrob. 

In  an  action  against  a  railroad  company 
for  personal  injuries  from  stepping  on  a  spike 
in  a  plank  left  exposed  by  defendant's  servants 
in  repairinj?  a  station  platform,  while  an  instruc- 
tion that,  if  plaintiff  came  out  of  the  bouse  and 
stepped  upon  the  nail  without  looking  to  see 
where  he  was  stepping,  this  "would  not  consti- 
tute negligence  that  would  render  the  defendant 
liable,"  would  have  better  expressed  the  iasue 
had  it  stated  that  the  facts  recited  would  con- 
stitute contributory  negligence  on  the  part  of 
plaintiff,  yet  the  inaccuracy  was  harmless,  plain- 
tiff having  admitted  that  he  did  not  look  to 
see  where  he  was  stepping. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4219,  4221--m4;  Dec. 
Dig.  (  1064.»] 

2.  Railboads  ({  278*)— Action  fob  Person- 
al  INJUBIES  —  CONTBIBUTOBT   NEOLIOENCE. 

In  an  action  aealnst  a  railroad  company  for 
personal  injuries  from  stepping  upon  a  spike 
in  a  plank  left  exposed  by  defendant's  serv- 
ants m  repairing  a  station  platform,  where 
plaintiff  knew  when  he  entered  the  station  that 
the  work  of  tearing  away  the  platform  was  go- 
ing on,  that  the  debris  was  still  scattered  about, 
and  he  failed  to  look  where  he  stepped  when 
he  came  out,  he  was  as  a  matter  of  law  guilty  of 
contributory  negligence,  barring  a  recovery. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {{  881-900;   Dec.  Dig.  {  278.*] 

3.  Railroads  (8  278*)— Dnrr  to  Keep  Plat- 
FORic  in  Safe  Condition— Pebsonal  Ikjxj- 
BiEs— Action  Fob— Negligence. 

The  general  rule  that,  where  a  person  goes 
upon  the  platform  of  a  railroad  company  to 
transact  business  withont  reason  to  suspect  dan- 
ger, it  is  a  question  for  the  jury  to  determine 
whether  he  is  blameless  in  his  own  conduct, 
and  it  cannot  be  said  as  a  matter  of  law  that 
be  must  be  upon  the  lookout  for  danger,  does 
not  apply  where  the  danger  is  known  to  the 
injured  person,  and  he  takes  no  precaution  what- 
ever for  his  own  safety. 

[EM.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  891-900;   Dec.  Dig.  {  278. •] 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty; J.  S.  Maples,  Judge. 

Action  by  Henry  Hanna  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Rice  &  Dickson,  for  appellant  W.  F.  Evans 
and  B.  R.  Davidson,  for  appellee. 

McOULLOOH,  C.  J.  Plaintiff,  Henry  Hin- 
na,  instituted  this  action  against  the  St  Louis 
&  San  Francisco  Railroad  Company  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  negligence  of  defend- 
ant's servants..  The  trial  Jury  returned  a 
verdict  In  favor  of  defendant,  and  plaintiff 
appealed.  The  alleged  negligence  upon  which 
the  action  was  based  consisted  of  leaving  ex- 
posed on  the  ground  in  frcmt  of  the  station 
at  Beaty,  Ark.,  a  plank  or  slab  with  a  spike 
in  it,  and  the  injury  was  caused  by  plaintiff 
stepping  on  the  spike  as  be  walked  out  of 
and  away  from  the  station. 


*For  other  cases  see  same  tople  and  section  MUMBSR  la  Dae.  *  Am.  Diss.  U07  to  data,  *  Keportar  indexes 
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Plaintiff  lived  and  was  engaged  In  the  mer- 
cantile business  at  Beaty  and  was  agent  of 
the  express  company,  a  position  which  he 
accqtted  and  held  to  accommodate  the  people 
there.  It  seems  that  the  railroad  company 
did  not  keep  an  agent  there,  and  plaintiff  was 
intmsted  with  the  keys  to  the  depot,  so  that 
he  could  have  access  to  it  at  all  times. 

The  wooden  platform  In  front  of  the  sta- 
tion was  about  worn  out,  and  defendant 
sent  a  crew  of  men  to  remove  it  and  to  re- 
place it  with  a  platform  of  dirt  and  cinders. 
The  men  proceeded  with  the  work,  and, 
while  it  was  going  on,  plaintiff  went  over  to 
the  station  to  get  a  buggy  top  which  had 
come  by  express  that  day  and  was  stored  in 
the  depot.  This  was  near  the  middle  of  the 
day,  and  plaintiff  knew  what  the  men  were 
doing;  in  fact,  he  bad  called  the  attention, 
of  the  roadmaster  to  the  necessity  for  a  new 
platform.  He  went  into  the  depot,  and,  as 
he  came  out  of  the  door  carrying  the  buggy 
top  in  bis  bands,  be  stepped  on  the  slab  con- 
taining the  spike,  which  was  lying  on  the 
ground  In  front  of  the  depot  The  spike 
pierced  his  foot,  and  inflicted  a  very  painful 
injury.  He  was  carrying  the  buggy  top  In 
front  of  him,  so  that  he  could  not  see  where 
he  was  stepping,  and  he  says  that  he  did  not 
look  to  see  where  he  stepped.  Plaintiff  tes- 
tified tbat,  when  he  went  into  the  depot,  the 
platform  bad  been  completely  torn  away  and 
the  old  material  carried  off,  that  the  slab 
with  the  spike  In  it  was  not  lying  on  the 
ground  in  front  of  the  door, 'and  the  workmen 
were  at  tbat  time  digging  a  ditch  in  front  of 
the  door  preparatory  to  building  the  new 
platform  of  dirt  and  cinders.  Witnesses  In- 
troduced by  the  defendant  testified  that, 
when  plaintiff  went  into  the  depot,  the  men 
were  still  at  work  tearing  the  platform  away, 
and  that  the  loose  plank  and  dSbrls  had  not 
been  moved,  but  was  scattered  about  on  the 
ground.  One  testified  that  no  change  was 
made  in  the  situatioii  while  plaintiff  was  in 
the  depot. 

The  court  fairly  submitted  the  case  to  the 
Jury  on  instructions  requested  by  plaintiff 
and  by  defendant  and  of  the  court's  own  mo- 
tion. I^Tor  Is  assigned  In  giving  the  follow- 
ing two  Instructions: 

"(1)  I  charge  yon  that  if  you  find  from  the 
evidence  tbat  the  defendant  company  was 
caoslng  tbls  platform  to  be  torn  up  for  the 
purpose  of  substltatlng  another;  that  the 
workmen  were  engaged  In  removing  the 
planks;  that  while  so  doing  one  of  ttae  planks 
was  left  for  a  short  time  where  it  had  fallen 
wltb  a  spike  turned  up  before  the  plank  Was 
removed:  that  the  plaintiff  entered  the  build- 
ing while  these  servants  were  engaged  in 
learlng  np  and  removing  said  lumber;  that 
the  idaintlff  came  out  of  the  house  and  step- 
ped upon  the  nail  without  looking  to  see 
where  be  was  stepping,  and  the  Injury  was 


thereby  Inflicted — this  would  not  constitute 
negligence  that  would  render  the  defendant 
liable." 

"(3)  I  charge  yon  that  it  is  ttae  duty  of  one 
who  goes  upon  the  premises  knowing  that 
the  platform  is  being  torn  up  for  the  pvirpose 
of  substituting  another  platform,  and  who 
enters  a  building  knowing  tbat  the  platform 
is  torn  away,  or  being  torn  away,  to  look 
where  he  steps  as  be  leaves  the  building.  If 
he  falls  to  do  this  and  Is  injured  thereby,  he 
is  guilty  of  contributory  negligence." 

Hie  first  instruction  would  perhaps  have 
bett^  expressed  the  issue  by  saying  that  the 
state  of  facts  recited  would  constitute  con- 
tributory negligence  on  the  part  of  plaintiff 
which  would  preclude  a  recovery  of  damages, 
instead  of  saying  that  such  a  state  of  facts 
"would  not  constitute  negligence  that  would 
render  the  defendant  liable."  This  inaccura- 
cy was,  however,  harmless,  for  plaintiff  ad- 
mitted that  he  did  not  look  to  see  where  he 
was  stepping  when  he  came  out  of  the  sta- 
tion door;  and,  if  he  knew  when  he  went  Into 
the  station  that  the  ivork  of  tearing  away 
the  platform  was  going  on,  that  the  debris 
was  still  scattered  around  on  the  ground, 
and  he  failed  to  look  where  he  stepped  when 
he  came  out,  be  was  guUty  of  contributory 
negligence  which  barred  a  recovery.  The  In- 
structions fairly  submitted  the  qaestion 
whether  or  not  the  work  of  tearing  away  the 
platform  was  completed  and  the  debris  re- 
moved when  plaintiff  went  Into  the  station. 
This  particular  instruction,  as  well  as  others, 
submitted  tbat  question,  and  the  jury  found 
tbat  issue  against  plaintiff;  so,  with  that  is- 
sue settled  against  him.  It  followed  as  a  mat- 
ter of  law  that,  if  he  knew  of  that  situation 
and  failed  to  look  where  he  stepped  when  he 
came  out,  be  cannot  recover.  The  situation 
was  one  of  danger,  of  which  he  was  fully 
apprised,  and  it  was  an  act  of  negligence  for 
him  to  Ignore  the  danger  entirely  and  blindly 
walk  out  without  looking  where  he  stepped. 

The  case  is  unlike  one  where  a  person  goes 
upon  the  platform  of  a  railroad  company  to 
transact  business  without  reason  to  suspect 
danger.  There  it  Is  generally  a  question  for 
the  jury  to  determine  whether  he  Is  blame- 
less In  bis  own  conduct,  and  It  cannot  be  said 
as  a  matter  of  law  tbat  he  must  be  on  the 
lookout  for  danger.  St.  L.,  I.  M.  A  S.  Ry.  Co. 
V.  Pairbairn,  48  Ark.  491,  4  S.  W.  60.  But 
such  is  not  the  rule  where  the  danger  is 
known  to  the  Injured  person,  and  be  takes  no 
precaution  whatever  for  bis  own  safety.  Un- 
der these  circumstances,  there  is  nothing  to 
submit  to  the  jury,  for  it  Is  not  a  matter 
about  which  men  will  differ  that  one  who  is 
fully  aware  of  a  dangerous  situation  and 
takes  no  precaution  at  all  against  the  danger 
is  guilty  of  negligence. 

We  find  no  error  tn  the  instmctions,  and 
the  Judgment  is  affirmed. 
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CO. 
(Snpreme  Coart  of  Arkansas.     Jan.  10,  1910.) 

1.  Gakbikbs  (8  359*)— Passengers— CoMPART- 

VENT8    —    EJEOTION    OF    WHITE    PAS8ENOEB 

PBOu  CoACu  Set  Apart  for  Colored  Per- 

BONS. 

Under  Kirby's  Dig.  {{  6622,  6632,  requiring 
railroad  companies  to  provide  equal  bat  separate 
and  sufficient  accommodations  for  the  white  and 
colored  races,  a  company  may  make  reasonable 
regulations  as  to  the  time  and  manner  of  desiJ^ 
nating  the  respective  compartments  of  the  races ; 
and,  where  there  were  more  colored  passengers 
than  the  end  of  the  smoker  set  apart  for  them 
wonld  accommodate,  the  conductor  could  order 
the  white  paBsengers  to  take  seats  in  a  Pullman 
coach,  in  ue  rear,  and,  if  a  white  passenger  in 
the  smoker  refused  to  change  his  seat,  could 
use  such  force  as  was  necessary  to  eject  him 
from  the  smoker  and  compel  him  to  go  to  the 
coach  designated  for  white  passengers. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1439 ;   Dec.  Dig.  §  359.*] 

2.  Cabrikrs  (8  267*)  —  Passkngebs— Equip- 
ment —  Separate  Coaches  pob  Races  — 
Right  to  Requibe. 

Railroad  companies  may,  independent  of 
statute,  make  reasonable  rules  for  the  separation 
of  passengers  belonging  to  different  races,  if 
equal  accommodations  are  provided,  though  rea- 
sonable rules  prescribed  by  statute  must  l>e  fol- 
lowed. 

[Ed.  Note.— For  other  cases,  see  Carrieia, 
Cent  Dig.  {  994;    Dec.  Dig.  8  267.*] 

S.  Appeai.  and  Erbob  (8  lOoO*)— Harmless 
Ebrob— Aduission  of  Evidence. 

In  a  passenger's  action  for  damages  for  his 
ejection  from  the  smoker  after  the  conductor 
had  directed  him  to  leave  it  so  as  to  make  room 
for  colored  passengers,  it  was  not  reversible 
error  to  admit  evidence  of  the  conductor  that  it 
was  his  duty  to  eject  white  passengers  who  had 
paid  their  fare  from  the  smoking  compartment 
while  the  train  was  in  motion,  if  they  did  not 
leave  that  car  and  go  to  another  coach  when 
ordered  to  do  so  in  order  to  make  room  for 
colored  passengers,  and  that  be  had  authority 
to  use  the  white  end  of  the  smoker  for  colored 
passengers  when  the  colored  end  was  not  suffi- 
cient to  hold  all  the  colored  passengers. 

[ESd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4153;   Dec.  Dig.  f  105O.»] 

Appeal  from  Circuit  Court  Lonoke  Cotm- 
ty;   Eugene  Lankford,  Judge. 

Action  by  John  Bradford  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

October  30,  1908,  appellant  filed  complaint 
in  the  Lonoke  circuit  court  against  the  St. 
Louis '  Iron  Mountain  &  Southern  Railway 
Company,  charging  that  while  he  was  a  pas- 
senger on  the  defendant's  train  the  conduct- 
or "reCUeflSly,  maliciously,  and  unlawfully 
struck  and  choked  said  plaintiff,"  and  that 
the  conductor  and  the  porter  and  the  brake- 
man  again  assaulted  him,  beat  him  upon  the 
bead,  cursed,  choked,  and  threatened  to  kill 
him.  Damages  were  asked  in  the  sum  of 
$1,900  actual  damages  and  $500  punitive  dam- 
age. The  answer  of  the  defendant  denied 
that  the  conductor  or  other  employ^  reckless- 


ly, wlUfnIly,  and  malldonsly  aasanlted  appel- 
lant, and  denied  tbat  any  of  them  cuned  him, 
alleged  that  defendant  seated  himself  In  a 
coach  designated  for  colored  passengers,  and 
tbat  the  conductor  requested  him  to  enter  a 
coach  for  white  passengers;  tbat  appellant 
refused  to  do  so,  and  asserted  the  bitentlon 
of  remaining  In  the  coach  assigned  to  color- 
ed passengers;  that  the  conductor  removed 
blm,  using  only  such  force  as  was  necessary. 
It  also  claimed  that  appellant  was  dmnk 
and  disorderly,  and  denied  that  plaintiff  was 
entitled  to  any  damages. 

John  Bradford  took  passage  on  appellee's 
train  at  Argenta  for  Jacksonville,  another 
station  not  far  distant  He  took  his  seat 
In  the  "smoker,"  a  car  with  two  compart- 
ments. One  of  these  where  appellant  seated 
blmself  was  designated  for  white  people. 
Bradford  appeared  to  be  under  the  Influence 
of  liquor.  Twenty-flve  or  30  colored  passen- 
gers boarded  the  train  at  Argenta.  There 
was  not  room  In  the  colored  {Compartment 
fw  them,  and  In  a  few  minutes  after  the 
train  pulled  out  from  Argenta  they  went 
Into  the  compartment  of  the  smoker  where 
appellant  and  other  white  passengers  were. 
Immediately  thereafter  the  conductor  also 
went  Into  the  compartment  where  appel- 
lant and  others  were,  and  told  the  white 
passengers  that  he  needed  the  "smoker"  for 
the  accommodation  of  the  negroes,  and  re- 
quested the  white  passengers  to  go  back  Into 
the  rear  car.  There  was  a  "dead  head"  Pull- 
man car  in  the  rebr  where  all  the  white  pas- 
sengers could  be  seated.  All  "seemed  to  go" 
except  appellant  He  said  be  would  not 
give  np  bis  seat  to  a  negro,  called  upon  bis 
friends  to  stand  by  him,  and  refused  to 
comply  with  the  request  of  the  conductor. 
The  conductor  tried  to  persuade  him  to  go, 
but  he  refused  with  an  oath,  telling  the  con- 
ductor that.  If  be  wanted  him  out  of  there, 
he  would  have  to  put  him  out 

The  conductor,  whose  version  of  the  mat- 
ter the  Jury  accepted,  testified  as  to  the  man- 
ner of  appellant's  expulsion  as  follows:  "I 
took  my  coat  off  and  took  him  back  to  the 
sleeper.  Mr.  Bradford  ran  bis  band  In  his 
hip  pocket  and  I  grabbed  his  throat  with  my 
left  band  and  choked  him,  and  he  commenc- 
ed to  nod  like  that,  and  I  took  blm  and  led 
him  back  like  a  little  man.  I  laid  my  hands 
on  his  shonlders,  and  walked  behind  him.  I 
went  back  to  see  that  he  had  a  seat;  and  I 
seated  him  In  the  Pullman,  on  the  rlght-haod 
side  of  the  car,  facing  north.  I  did  not 
strike  him  with  my  fist,  or  kick  him.  I  took 
hitti  by  the  throat  to  protect  myself  when 
be  put  bis  hand  In  his  pocket  I  thought  he 
was  going  for  a  knife  or  a  gun.  When  I 
saw  him  do  that,  I  did  take  him  by  the 
throat;  and  I  did  It  to  resist  whatever  as- 
sault he  might  make  on  me.  The  porter 
did  not  kick  Bradford.  He  didn't  have  his 
hands  on  him.    The  brakeman  did  not  strike 
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him,  or  beat  him  or  kick  him.  He  wasn't 
even  in  the  car."  The  conductor  further  tes- 
tified as  follows:  "It  Is  the  rule  of  the  com- 
pany to  seat  the  colored  passengers  In  the 
front  and  to  use  the  rear  end  for  the  white 
imssengers.  If  It  becomes  necessary  In  or- 
der to  accommodate  passengers,  we  go  and 
request  the  white  people  to  vacate  that  parti- 
tion car,  and  take  seats  in  other  parts  of 
the  train.  The  rule  of  the  company  gives 
the  conductor  the  right  to  force  white  people 
to  go  out  and  let  negroes  in  there  while  the 
train  is  going,  if  it  becomes  necessary,  even 
though  when  they  had  taken  their  seats  in 
there  it  was  assigned  and  designated  for 
white  people.  We  have  no  rule  which  re- 
quires us  to  see  that  no  one  goes  from  one 
car  to  another  while  the  same  is  in  motion. 
We  are  supposed  to  keep  them  from  riding 
on  the  platform;  but  it  is  not  particularly 
dangerous  to  pass  from  one  car  to  the  other 
because  you  are  in  motion.  Under  our  rule 
we  have  a  right  to  move  passengers  from 
one  car  to  another  in  order  to  give  all  pas- 
sengers a  seat,  and  we  can  do  that  while 
the  train  is  going  along.  In  order  to  comply 
with  the  laws  of  the  state  as  to  separate 
cars  for  white  and  black  passengers,  we 
have  a  right  to  move  the  white  passengers 
from  a  car  where  they  have  taken  their 
seats,  if  It  becomes  necessary  to  use  that 
car  1»  seat  black  passengers.  And,  If  they 
refuse  to  leave  it,  we  have  a  right  to  ^ect 
them  from  the  coach.  There  was  no  sign  In 
this  car,  but  it  was  usually  used  as  a  smok- 
ing car  for  white  passengers.  At  the  time 
I  asked  the  gentlemen  to  vacate,  the  auditor 
had  not  been  around  and  taken  up  fare.  I 
don't  think  he  had.  I  acted  under  role  338, 
and  seated  the  passengers  In  the  sleeper. 
We  can  take  any  one  back  out  of  the  train 
and  seat  them  in  the  Pnllman  car  during  the 
day  without  extra  charge.  The  train  con- 
dnctor  Is  superior  to  the  Pullman  conductor 
and  has  that  right  I  had  control  over  that 
car  that  day.  I  wasn't  authorised  to  use  that 
car,  except  when  cases  arise  to  use  it  It 
was  a  dead  head  car  and  belonged  to  the 
Pnllman  Ck)mpany." 

The  rule  338  was  read,  and  is  as  follows: 
"Should  there  not  be  sufficient  sitting  room 
in  the  coaches  during  the  day  to  accommo- 
date all  of  the  passengers,  and  should  there  be 
a  deeping  car  attached  to  the  train  in  which 
there  are  vacant  seats,  the  conductor  mby 
■eat  some  of  the  passengers  In  the  sleeping 
car,  noting  on  his  report  the  number  of  pas- 
sengers placed  In  such  car  and  the  stations 
to  and  from  which  they  travel.  This  should 
not  be  done  when  passengers  in  the  sleeping 
car  have  retired  or  to  such  an  extent  as  to 
discommode  regular  sleeping  car  passen- 
gers." The  conductor  continued  his  testi- 
mony at  follows:  "My  understanding  of  the 
rale  la  that  whenever  it  becomes  necessary 
I  can  change,  the  assignment  of  passengers 
from  one  coach  to  the  other  in  order  to  com- 
ply wltb  the  law.    As  I  understand  it,  we 


must  provide  seats  for  all  passengers,  and  If 
I  haven't  enough  room  in  the  colored  car 
for  all  colored  passengers,  I  can  request  the 
other  people  to  vacate  that  car."  There  was 
other  testimony  tending  to  corroborate  the 
testimony  of  the  conductor.  The  above  tes- 
timony was  introduced  over  appellant's  ob- 
jection. The  grounds  of  his  objection  are: 
(1)  That  there  was  error  in  permitting  wit- 
ness Hunter  to  testify  that  it  was  Ms  duty 
to  eject  the  white  passengers  from  the  smok- 
ing compartment  of  the  car  assigned  and  set 
apart  to  white  passengers  while  the  train 
was  in  motion;  (2)  that  he  had  the  power 
and  right  to  use  the  white  smoker  for  color- 
ed passengers  when  the  compartment  set 
apart  to  them  was  not  sufficient  to  seat 
them ;  and  (3)  that  he  had  the  right  to  eject 
a  white  passenger  from  the  smoking  com- 
partment for  white  passengers  while  the 
train  was  In  motion  and  after  the  passenger 
had  paid  his  fare. 

The  testimony  of  appellant  tended  to  show 
that  on  his  refusing  to  leave  the  car  where 
he  was  seated  he  was  violently  assaulted 
and  choked  by  the  conductor  Into  insensi- 
bility, and  was  severely  Injured;  that  the 
conductor  used  abusive  and  profane,  lan- 
guage towards  appellant;  that  the  porter 
and  brakeman  also  assaulted  him.  Appel- 
lant's testimony  was  corroborated  by  other 
witnesses. 

The  appellant  presented  the  following 
prayer:  "(8)  If  you  find  from  the  evidence 
that  the  plaintifF,  Jolm  Bradford,  took  pas- 
sage on  defendant's  train  and  Iiad  a  ticket 
to  the  place  of  destination,  it  was  the  duty 
of  the  conductor  to  famish  him  with  a  seat, 
and,  when  assigned  a  seat,  the  conductor 
would  not  have  a  right  to  eject  him  from 
said  seat  to  give  It  to  another  passenger; 
and,  if  you  believe  from  the  evidence  he  was 
forcibly  removed  from  said  seat  for  the  pur^ 
pose  of  giving  it  to  another,  you  are  instruct- 
ed that  said  ejectment  was  unlawful,  and 
you  should  find  for  the  plaintiff."  The  court 
refused  to  grant  the  prayer,  and  appellant 
duly  excepted.  The  court  gave  among  others 
the  following  Instruction:  "(20)  You  are  In- 
structed that  it  is  the  duty  of  the  conductor 
In  charge  of  a  passenger  train  to  assign  the 
passengers  to  a  coach  or  compartment  of  the 
coach  to  which  th^  belong  by  virtue  of  the 
race  to  which  they  belong,  and,  if  the  pas- 
senger refuses  to  occupy  the  coach  or  c<Hn- 
partment  to  which  he  belongs  because  of 
his  race,  and  occupies  and  insists  and  pet- 
Bists  in  occupying  a  coach  or  compartment 
to  which  he  does  not  belong  because  of  his 
race,  the  conductor  has  the  right  to  use  such 
force  as  it  is  necessary  to  eject  such  a  pas- 
senger from  such  a  coach  to  whldi  such  a 
passenger  does  not  I>elong." 

The  appellant  objected  to  the  instructl<m8 
and  excepted  to  the  ruling  of  the  court  In 
giving  them.  The  verdict  and  Judgment  were 
for  appellee.    This  appeal  is  duly  prosecuted. 
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Trimble,  Robinson  &  Trimble,  for  appel- 
lant Kinsworthy  &  Phatou  and  Jas.  H. 
Stevenson,  for  appellee. 

WOOD,  3.  (after  stating  the  facta  as  above). 
1.  The  court  In  correct  instructions  presented 
to  the  Jury  the  Issues  of  fact  as  to  whether 
It  became  necessary  for  the  conductor  in  the 
discharge  of  his  duty  to  eject  appellant  from 
the  smoker,  and  if  so,  whether  he  performed 
his  duty  In  a  lawful  mamier,  L  e.,  without  any 
unnecessary  force,  and  without  any  insult  or 
uncalled  for  humiliation  to  appellant  The 
verdict  of  the  Jury  settles  the  disputed  ques- 
tions of  foct  in  favor  of  appellee. 

2.  The  controverted  questions  of  law  are 
presented  in  the  refusal  of  the  court  to  give 
appellant's  prayer  No.  7,  and  in  giving  ap- 
pellee's prayer  No.  20.  Prayer  No.  7  is  pred- 
icated upon  the  theory  that  when  once  sep- 
arate coaches  or  separate  compartments  are 
assigned  respectively  to  the  white  and  Af- 
rican raees,  and  the  passenger  has  been  fur- 
nished a  seat  in  the  car  or  compartment  set 
apart  for  the  use  of  the  race  to  which  he  be- 
longs, thereafter  the  officers  of  the  trains 
could  not  make  a  new  and  different  assign- 
ment of  cars  for  the  use  of  the  separate  races, 
and  cause  the  passengers  belonging  to  those 
races  to  adjust  themselves  accordingly.  No 
warrant  for  such  construction  can  be  found 
In  the  provisions  of  the  "separate  coach  law." 
Sections  6622-0632,  Inclusive,  Klrby's  Dig. 
The  purpose  of  the  law  was  to  require  railway 
companies  to  provide  "equal  but  separate  and 
sufficient  accommodations  for  the  white  and 
African  races"  for  their  mutual  comfort  and 
convenience.  The  law  should  be  so  constru- 
ed to  conserve  the  welfare  of  the  public 
white  and  colored  who  use  this  mode  of 
travel.  If  the  rigid  and  narrow  construction 
obtained  as  set  forth  in  prayer  7,  the  inevita- 
ble consequence  would  be  at  times  to  great- 
ly inconvenience  and  annoy  both  raees.  The 
case  at  bar  aptly  illustrates  what  might  re- 
sult constantly  If  the  conductor  having  super- 
vision of  the  train  and  intrusted  with  the 
duty  of  securing  as  far  as  practicable  the 
comfort  of  all  the  passengers  were  not  al- 
lowed, if  the  emergency  demanded  it,  to  re- 
assign coaches  for  the  different  races,  and  to 
compel  the  passengers  to  take  the  coaches  or 
compartments  thus  set  apart  for  their  use. 
Here  for  instance  there  was  ample  room  for 
the  comfortable  seating  of  both  races  by  the 
arrangement  which  the  conductor  ordered. 
But  if  appellant  under  the  law  could  have 
retained  his  seat  in  the  compartment  first  as- 
signed to  white  people,  and  could  have  com- 
pelled the  conductor  to  allow  such  assign- 
ment to  stand.  It  would  have  resulted  in  great 
discomfort  to  a  considerable  number  of  the 
passengers  of  both  races.  The  lawmakers, 
having  required  equal  but  separate  and  suflS- 
dent  accommodations  for  the  white  and  Af- 
rican races,  wisely  left  the  matter  of  when 


and  bow  the  coaches  and  compartments 
should  be  designated  and  set  apart  to  the 
good  Judgment  of  the  companies,  the  only 
exaction  being  that  provision  should  be  made 
for  the  equal,  separate  and  sufficient  ac- 
commodation of  the  races  named,  and  that 
the  companies  {Oiould  compel  the  passengers 
to  obey  the  requirements  of  the  law  by  ac- 
cepting and  using  the  separate  accommoda- 
tions furnished  them.  The  company  has  the 
right  to  make  reasonable  rules  and  regula- 
tions as  to  the  times  and  manner  of  the  des- 
ignation and  assignment  of  the  separate  com- 
partments furnished  under  the  law.  To 
these  the  passengers  must  conform.  It  will 
be  observed  that  the  railway  companies  and 
the  passengers  have  reciprocal  duties  and  ob- 
ligations looking  to  the  due  enforcement  of 
the  provisions  of  the  "separate  coach  law." 
Railway  companies  have  the  power  independ- 
ent of  any  statute  to  make  reasonable  rules 
for  the  separation  of  passengers  belonging  to 
different  races,  observing  the  conditions  of 
equality  of  accommodations.  Where  the  stat- 
ute prescribes  all  the  rules  and  regulations 
to  be  observed,  of  course.  If  these  are  rea- 
sonable, they  must  be  observed.  But,  where 
the  statute  is  silent  as  to  particular  rules  and 
regulations,  the  common-law  right  of  the  car- 
rier to  make  them  and  have  them  obeyed 
remains  unimpaired.  9  Curr.  Law,  p.  512, 
S  27;  Ohio  Valley  Ry.  v.  Dander,  104  Ky. 
431,  47  S.  W.  344,  882,  and  authorities  cited 
in  brief  of  counsel  In  that  case  for  appellant; 
2  Hutchinson  on  Car.  t  972,  note  28.  The 
court  therefore  did  not  err  In  refusing  prayer 
No.  7  and  in  giving  prayer  No.  20.  There 
were  no  reversible  errors  in  the  rulings  of 
the  court  upon  the  admission  of  evidence; 
The  Judgment  Is  therefore  affirmed. 


HAOLIN  T.  ATKINSON-WILLIAMSON 
HARDWARE  CO. 

(Supreme  Court  of  Arkansas.     Jan.  3,   1910.) 

1.  Appeal  and  Ebbob  (|  €35*) — Abstbact — 
Contents— Motion  fob  New  Tbiai.. 

Under  Supreme  Court  rule  9,  requiring  the 
abstract  on  appeal  to  contain  the  material  parts 
of  the  proceedings,  etc.,  below  upon  which  he 
relies,  together  with  such  other  statements  from 
the  record  necessary  to  a  full  understanding  of 
the  questions  presented,  an  abstract  which  did 
not  show  that  appellant  filed  a  motion  for  a 
new  trial,  and  that  it  was  denied,  was  fatally 
defective,  so  that  the  judgment  will  be  affirmed ; 
no  errors  appearing  in  de  record  proper. 

[ESd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  635.*] 

2.  Appeal  and  Ebbob  ($  281*)— Motion  fob 
New  Tbial— Effect  of  Absence. 

In  absence  of  a  motion  for  new  trial,  only 
errors  apparent  on  the  record  proper  will  be 
considered  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  1654 ;    Dec.  Big.  %  281.*] 
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&  Appbal  AMD  Ebbob  (§  665*)— Abstbact— 

CONOLUalVBNESS. 

The  Sapreme  CSonrt  will  take  appellant's 
abstract  as  the  record  of  the  proceedings  below, 
unless  its  correctness  is  questioned  by  appel- 
lee ;  and  a  statement  therein  that  a  motion  for 
new  trial  was  filed  and  overruled  sufficiently 
•hows  the  lower  court's  refusal  to  correct  the 
alleged  errors. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  665.*] 

4.  Appkai.  and  Bbbob  (!  768*)— Bbiefs. 

The  Supreme  Court  accepts  appellant's  as- 
signments of  error  urged  in  the  brief  as  being 
properly  raised  in  the  motion  for  new  trial,  un- 
less appellee  claims  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3108;   Dec.  Dig.  |  768.*] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty: Daniel  Hon,  Judge. 

Action  by  the  Atklnson-WlUiamB  Hard- 
ware Company  against  Edwin  Haglln.  From 
'a  judgment  for  plaintiff,  defendant  ai^eals. 
Affirmed. 

W.  A.  Otllenwaters,  for  appellant  Win- 
chester &  Martin,  for  appdlee. 


HART,  J.  This  is  an  action  by  tlie  Atkln- 
aon-WllUamson  Hardware  Company  against 
Eidward  Haglln  to  enforce  a  Hen  for  material 
furnished  for  a  building  to  be  erected  on  de- 
fendant's lots  In  the  city  of  Ft  Smith,  Se- 
bastian county,  Ark.  There  was  a  trial  be- 
fore a  jury,  and  a  verdict  for  the  plaintiff. 
Tbe  defendant  has  appealed  from  the  Judg- 
ment rendered  upon  the  verdict. 

Counsel  for  appellant  says  that  tbe  only 
qnestlon  raised  by  tbe  appeal  is:  "Can  ap- 
pellee enforce  its  lien  against  the  property 
for  material  that  did  not  go  into  tbe  build- 
ing and  become  a  part  tliereof  ?"  He  insists 
tliat  the  court  erred  in  modifying  an  instruc- 
tion, asked  by  him  on  this  point  He  sets 
forth  in  bis  abstract  tbe  instruction  asked  by 
him  on  this  point  and  the  modification  there- 
of by  tbe  court  but  does  not  set  out  the  other 
instructions  given  by  the  court  He  also  sets 
out  a  portion  of  the  testimony  adduced  at  tbe 
trial,  which  tends  to  sbow  that  a  part  of  the 
materials  furnished  were  not  used  in  the  con- 
struction of  the  building,  but  does  not  set 
ont  all  the  testimony  as  the  substance  there- 
of. Nowhere  la  his  brief  or  abstract  is  there 
any  reference  to  a  motion  for  a  new  trial. 
The  cause  was  brought  and  tried  in  the  Se- 
bastian circuit  court  for  the  Ft  Smith  dis- 
trict 

Counsel  for  appellee  has  not  attempted  to 
supply  the  omissions  in  the  abstract  of  ap- 
pellant but  relies  solely  upon  the  right  to 
have  the  judgment  of  the  lower  court  affirm- 
ed for  a  noncompliance  with  rule  9  of  this 
court  His  brief  was  filed  on  the  3d  day  of 
December,  1909,  in  ample  time  before  the 
submission  of  the  case  for  counsel  for  appel- 
lant to  have  presented  to  the  court  his  ez- 


I  cnse  for  tbe  alleged  omissions  in  his  abstract 
had  he  desired  to  do  so.  Rules  of  procedure 
are  eminently  proper,  and  absolutely  neces- 
sary to  the  orderly  dispatch  of  the  business 
before  the  court  Rule  9  has  been  adopted 
for  many  years,  and  has  been  uniformly  en- 
forced where  no  sufficient  excuse  for  not 
complying  with  it  has  been  made  to  the  court. 
The  question  then  is  squarely  raised:  Has 
rule  9  been  complied  with?  If  it  lias  not 
according  to  numerous  decisions  of  the  court 
extending  over  a  period  of  time,  of  many 
years,  the  judgment  of  the  lower  court  must 
be  affirmed.  It  is  not  necessary  to  discuss 
the  question  of  whether  the  modification  of 
the  Instruction  complained  of,  and  tbe  tes- 
timony abstracted,  was  sufficient  to  raise  the 
issue  intended  to  be  presented;  for  the  ab- 
stract is  fatally  defective  in  that  it  does  not 
show  that  appellant  filed  a  motion  for  a  new 
trial  In  the  lower  court  &nd  that  the  same 
was  denied. 

It  is  the  settled  law  of  this  state  that 
wheye  there  is  no  motion  for  a  new  trial, 
only  errors  in  the  rendition  of  the  judgment 
which  are  apparent  on  the  record  proper  will 
be  considered.  We  take  the  abstract  of  the 
appellant  as  the  record  showing  the  proceed- 
ings of  the  court  below,  except  where  its  cop> 
rectness  is  questioned  by  appellee.  We  do 
not  Interpret  our  rules  otherwise  than  rea- 
sonably. For  instance,  we  do  not  require 
that  the  motion  for  a  new  trial  be  set  out 
in  full  in  the  abstract  of  appellant.  We  rec- 
ognize tbe  abstract  to  be  what  its  name  im- 
plies, and  where  it  states  that  a  motion  for  a 
new  trial  was  filed  and  overruled,  that  is 
sufficient  to  show  that  the  lower  court  re- 
fused to  correct  the  alleged  errors.  And  we 
take  the  assignment  of  errors  presented  and 
urged  In  the  brief  as  causes  for  reversal  as 
being  properly  set  out  and  raised  in  the  mo- 
tion for  a  new  trial,  unless  that  the  fact  is 
challenged  by  appellee,  in  which  case,  we 
examined  the  transcript  to  settle  the  disputed 
issue.  Otherwise  each  judge,  In  turn,  would 
be  compelled  in  all  cases  to  explore  the  tran- 
script to  ascertain  if  the  assignments  of  er- 
ror were  properly  saved,  or  rely  upon  the 
statement  of  the  judge  in  whose  care  the 
transcript  Is  lodged.  Tbe  latter  course  would 
make  the  opinion  that  of  one  judge,  and  not 
that  of  the  court.  We  have  heretofore  uni- 
formly recognized  and  enforced  this  inter- 
pretation of  the  rules.  Hence  the  citation  of 
only  a  few  cases  is  necessary  for  illustration 
of  its  application.  Wallace  v.  Ry.  Co.,  83 
Ark.  369,  !(»  S.  W.  747 ;  McDonough  v.  Wil- 
liams, 86  Ark.  600,  112  S.  W.  164;  St.  L.. 
I.  M.  &  S.  Ry.  Co.  T.  Boyles,  78  Ark.  374, 
95  S.  W.  783. 

For  the  reason  that  appellant  has  not  in 
his  abstract  and  brief  shown  that  a  motion 
for  a  new  trial  was  filed  and  overruled  In  the 
lower  court  the  judgment  will  be  affirmed. 
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CAPITAL  FIRE  INS.  CO.  v.  J.  H.  DAVIS  & 

SON. 
(Supreme  Court  of  Arkansas.     Jan.  10,  1910.) 

1.  InauBANcs  (§  646*)— Actions  on  Poucies 

— BUBDEN    OF    PBOOF. 

In  an  action  on  an  itfsurance  policy  not  is- 
sued by  defendant,  where  plaintiffs  claimed  that 
defendant  became  liable  thereon  by  a  consolida- 
tion with  the  company  issuing  it,  which  defend- 
ant denied,  the  burden  was  on  plaintiffs  to  prove 
defendant  bound  on  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1647 ;   Dec.  Dig.  §  646.*] 

2.  INSI7BANCB  (§  665*)— ACTIONS  ON   POLICIES 

—Evidence— SumciENCY. 

In  an  action  on  an  insurance  policy,  not 
Issued  by  defendant,  evidence  held  insufficient  to 
show  that  defendant  was  bound  by  the  policy, 
either  by  consolidation  or  other  contract  with 
the  company  issuing  it. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1709;    Dec.  Dig.  i  665.*] 

Appeal  from  Circuit  Court,  Cleburne  Coun- 
ty; Brlce  B.  Hudglns,  Judge. 

Action  by  J.  H.  Davis  and  another,  copart- 
ners under  the  firm  name  of  J.  H.  Davis  & 
Son,  against  the  Capital  Fire  Insurance  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed  and  remanded. 

C.  S.  Collins  and  RatcUffe,  Fletcher  &  Rat- 
dUfe,  for  appellant 

BATTLE,  J.  Plaintiffs,  J.  H.  Davis  and 
Thomas  W.  Davis,  partners  doing  business 
under  the  firm  name  and  style  of  J.  H.  Davis 
&  Son,  brought  this  action  against  the  Cap- 
ital Fire  Insurance  Company  and  others. 
They  alleged:  That  they,  on  and  prior  to  the 
29th  day  of  April,  1905,  were  engaged  in  the 
business  of  general  merchants  at  Wolf  Bay- 
ou, Ark.  That  they  owned  the  building  In 
which  they  conducted  their  business,  as  well 
as  a  stoclr  of  general  merchandise.  That  the 
building  was  of  the  value  of  $400,  and  the 
merchandise  was  of  the  value  of  $2,500. 
That  on  the  29th  day  of  April,  1905,  for  and 
in  consideration  of  $45  to  be  paid  by  the 
plaintiffs,  the  Arkansas  Mutual  Fire  Insur- 
ance Company,  a  corporation  organized  un- 
der the  laws  of  the  state  of  Arkansas,  insur- 
ed the  building  at  $225  and  the  stock  of  goods 
at  $1,275,  for  a  period  of  one  year,  commenc- 
ing on  the  10th  day  of  June,  1905,  and  continu- 
ing until  the  10th  day  of  June,  1906.  That 
they  paid  $15  of  the  $45  to  the  Arkansas  Mu- 
tual Fire  Insurance  Company  on  the  20tb 
day  of  June,  1905,  and  the  remainder  on  the 
20th  day  of  July,  1905,  to  the  Arkansas  Insur- 
ance Company. 

"That  on  or  about  the  1st  day  of  July. 

1905,  the  Arkansas  Mutual  Fire  Insurance 
Company  changed  Its  corporate  name  to  that 
of  the  Arkansas  Insurance  Company,  under 
which  name  It  conducted  an  Insurance  busi- 
ness until  on  or  about  the  20th  day  of  May, 

1906,  when  the  Arkansas  Insurance  Company 
was  merged  In  the  Capital  Fire  Insurance 
Company,  one  of  the  defendants  herein. 


"That  by  the  terms  of  the  merger  the  Cap- 
ital Fire  Insurance  Company  assumed  and 
agreed  to  pay  all  liabilities  of  the  Arkansas 
Mutual  Fire  Insurance  Company  and  the  Ar- 
kansas Insurance  Company. 

"Plalatifrs  further  said  that  on  ttie  27th 
day  of  December,  1905,  and  while  the  insur- 
ance policy  was  in  full  force  and  effect,  the 
building  and  stock  of  merchandise  so  insured 
was  consumed  by  fire,  and  that  their  loss 
was  total,  with  the  exception  of  goods  of  the 
cost  value  of  $28.92." 

Plaintiffs  made  other  allegations  in  their 
complaint,  and  asked  for  Judgment  against 
the  Capital  Fire  Insurance  Company  and 
others  for  the  sum  of  $1,500  debt,  $180  stat- 
utory penalty,  and  $500  for  attorney's  fee. 

The  defendant.  Capital  Fire  Insurance 
Company,  answered,  and,  among  other  things, 
denied  that  there  was  any  so-called  "mer- 
ger" of  the  Arkansas  Insurance  Company  "in 
this  company,  or  that  any  privity  of  relations 
were  established  by  any  contract  of  reinsur- 
ance between  this  company  and  plaintiffs. 
The  facts  being  that  the  contract  was  special 
and  as  to  a  certain  list  of  contested  claims, 
including  the  one  of  plaintiffs,  the  Capital 
only  guaranteed  50  per  centum  of  the  eatlre 
list.  That  this  defendant  has  long  since  com- 
plied with  this  part  of  its  contract,  and  nei- 
ther it  or  Its  bondsmen  are  liable  thereon  to 
plaintiffs  or  any  one,  but  it  denies  that  the 
contract  was  of  such  a  nature  as  to  establish 
privity  Ijetween  It  and  plaintiff  or  any  policy 
holder  of  the  Arkansas  Insurance  Company, 
or  a  right  of  action  against  it  at  alL"  And  it 
pleaded  many  defenses. 

The  Jury  in  the  case,  after  hearing  the  evi- 
dence and  instructions  in  the  case,  returned 
a  verdict  In  favor  of  the  plaintiffs  for  $1,500 
and  6  per  cent,  per  annum  interest;  and  the 
court  rendered  a  Judgment  against  the  Cap- 
ital Fire  Insurance  Company  for  that  amount 
and  Interest,  and  for  $180  penalty  and  $200 
for  attorney's  fee;  and  the  said  defendant 
appealed. 

The  plaintiffs  alleged,  and  the  defendant 
denied,  that  the  Arkansas  Insurance  Com- 
pany "merged"  in  the  Capital  E'ire  Insurance 
Company,  and  that  by  the  terms  of  the  mer- 
ger the  latter  assumed  and  agreed  to  pay 
all  liabilities  of  the  Arkansas  Mutual  Fire 
Insurance  Company  or  the  Arkansas  Insur- 
ance Company.  The  latter  alleged  that  it 
agreed  to  pay  only  50  per  centum  of  the  fo^ 
mer's  loss,  which  was  $750,  and  that  it  has 
long  since  complied  with  this  part  of  its 
agreement;  but  the  former  recovered  $1,500 
and  Interest  and  penalty  and  attorney's  fee. 

The  burden  was  upon  appellees,  plaintiffs, 
to  prove  that  appellant  became  bound  to 
them  by  consolidation  with  the  Arkansas  In- 
surance Company,  or  other  contract,  to  pay 
the  amount  due  them,  if  any,  on  the  policy 
of  insurance  sued  upon  In  this  action.  They 
have  failed  to  do  so.    The  only  evidence  they 
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kddaced  was  tbe  followtatg  letter,  wblch  was 
read  as  evidence  over  tbe  objection  of  tbe  de- 
fendant: 

■Xittle  Rock.  Ark.,  May  18,  1906. 

"H.  F.  Fix,  Heber,  Ark.— Dear  Sir:  Yon 
bare,  of  course,  been  advised  by  separate 
letter  of  tbe  consummation  of  arrangements 
bettreen  the  Arkansas  Insurance  Company 
and  tbe  Capital.  The  writer  of  this  letter, 
who  win  be  secretary  of  tbe  consolidated 
company,  has  been  advised  that  yon  are  one 
of  tbe  most  valued  agents  of  tbe  Arkansas. 

"The  letter,  which  you  received,  advises 
70a  that  In  future  I  will  be  In  charge  of  tbe 
management  of  tbe  office  of  the  consolidated 
company,  and  I  only  write  In  this  personal 
manner  to  yon  to  express  my  continued  con- 
fidence in  you  as  an  agent,  and  with  tbe  hope 
that  tbe  future  business  relations  between 
yoo  and  tbe  Capital  Fire  Insurance  Company 
will  be  as  pleasant  as  tbose  which  existed 
bettreen  you  and  tbe  Arkansas. 

"Wltii  kindest  personal  regards,  I  am, 
"Tours  very  truly, 

"G.  B.  Sawyer,  Secretary." 

The  separate  letter  referred  to  was  not  of- 
fered as  evidence,  and  its  contents  were  not 
shown.  The  evidence  adduced  was  insuffi- 
cient and  Incompetent  to  show  a  consolida- 
tion. There  was  no  statute  authorizing  such 
a  consolidation,  and  there  was  no  evidence 
that  tbe  stockholders  of  tbe  two  companies 
ondertook  to  consolidate,  or  authorize  a  con- 
solidation, or,  if  undertaken,  the  terms  of  It 
The  evidence  was  Insufficient  to  sustain  tbe 
verdict  and  Judgment  recovered. 

Reversed  and  remanded  for  a  new  trial. 

WOOD,  X,  not  participating. 


MAJESTIC  MILLING  CO.  v.  COPELAND. 
(Snpreme  Court  of  Aikansas.     Jan.  10,  1910.) 

L    Saues    (S    132*)— Delivebt— Conditions 

Precedent— Notice  by  Buteb. 

A  boyer  of  floar  for  delivery  in  car  load 
loti  on  his  giving  sliipping  directions  from  time 
to  time,  who  breaches  the  contract  by  failing 
to  nre  shipping  directions,  cannot  complain 
of  the  failure  of  the  seller  to  perform,  unless 
the  seller  first  repudiated  the  contract  and  re- 
fused to  deliver  the  flonr  in  accordance  with  its 
tenns,  in  which  case  tbe  buyer  need  not  give 
farther  shipping  directions,  but  he  may  treat 
the  contract  as  at  an  end  and  sue  (or  damages. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  J  857;    Dec.  Dig.  {  152.*] 

2,  COHTBACTB   (J  812*)—  BBEACH— INTENT. 

A  party  to  a  contract  is  not  justified  in 
trating  it  as  broken  by  the  adverse  party, 
snless  there  has  I>een  a  distinct  and  nnequivo- 
«a]  intention,  manifested  either  by  words  or 
eoodnet  of  tbe  adverse  party,  not  to  perform 
die  contract. 

[Ed.  Note. — For   other  cases,   see   Contracts, 
Dec.  Dig.  {  312.*] 

i.  Sales  (|17e*)—CoNTBACTS— Delay  in  De- 

UVEBT— WAIVER. 

A  buyer  of  goods  for  delivery  in  car  load 
lots  OD  his  giving  shipping  directions  from  time 


to  time  waives  any  delay  in  delivety  by  con- 
senting thereto. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §{  436-444;    Dec.  Dig.  {  176.*] 
4.  Sales  (§  176*)  —  Contbacts  —  Abandon- 

JCENI. 

A  seller  of  various  brands  of  flour  for  de- 
livery in  car  load  lots  on  the  buyer  giving  ship- 
ping directions  failed  to  deliver  flour  of  a  speci- 
fied brand  after  receiving  shipping  directions, 
because  be  did  not  have  that  brand  of  flour  on 
hand,  but  performance  of  the  contract  by  tbe 
seller  was  within  the  capacity  of  hi^  mill,  and 
there  was  nothing  to  show  that.  If  the  buyer 
had  insisted  on  the  fulfillment  of  his  orders  for 
that  grade,  it  could  not  have  been  done,  and 
he  consented  to  delay  in  deliveries  of  that  brand. 
Held,  that  the  buyer  could  not  treat  the  con- 
tract as  abandoned  by  the  seller  because  of 
ills  inability  to  perform. 
[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 

Appeal  from  Circuit  Court,  Craighead 
County;  Frank  Smith,  Judge. 

Action  by  Budy  Copeland,  doing  business 
under  the  name  of  the  Copeland  Commission 
Company,  against  the  Majestic  Milling  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

Hawthorne  &  Hawthorne,  for  appellant 
Lamb  &  Caraway,  for  appellee. 

Mcculloch,  C.  J.  Plaintiff,  Rudy  C<H)e- 
land,  was  engaged  In  business  at  Jonesboro, 
Ark.,  under  the  trade-name  and  style  of  Cope- 
land Commission  Company,  and  defendant 
Majestic  Milling  Company,  was  operating  a 
flouring  mill  at  Aurora,  Mo.  On  February  16, 
1907,  plaintiff  gave  a  written  order,  whicb 
was  accepted  by  defendant  for  1,000  barrels 
of  flour,  said  order  being  in  the  following 
form: 

"2-16-07. 

"Majestic  Milling  Company:  Ship  to  Cope- 
land Commission  Co.  at  Jonesboro,  Ark.: 

How  ship:    60  day  shipment 

Terms:    NetA-LAtt  Amt    $ 

1000  Bbl.  Flour  Base 

Majesty  48  3.70 

Show  Me  48  3.30 

Uncle  Joe  48  2.70 

Prince  48  Base   3.60 

"Draw  through  Bank  of  Jonesboro. 
"D.  R.  Bradford. 
"Copeland  Com.  Co., 

"By  Rudy  Copeland." 

D.  B.  Bradford  was  defendant's  agent  and 
solicited  Ibe  order.  There  Is  no  controversy 
as  to  the  construction  of  tbe  contract;  It 
being  conceded  that  according  to  its  terms, 
tbe  flour  was  to  be  shipped  within  60  days 
from  date  thereof.  And  it  was  understood 
that  In  accordance  with  plalntiflTs  method 
of  doing  business,  the  flour  was  to  be  shipped 
to  bis  order  In  car  load  lots  whenever  be  gave 
shipping  directions  from  time  to  time.  About 
tbe  time  this  contract  was  entered  Into  plain- 
tiff was  given  tbe  exclusive  right  to  sell  de- 
fendant's flour  in  certain  territory  In  north- 


Vk  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  *  Am.  Digs.  1907  tu  OaU,  *  Reporter  Indexes 
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eastern  Arkansas  and  southeast  Missouri. 
Anotber  contract  for  1,000  barrels  of  Majes- 
ty, the  higher  grade  of  flour,  was  entered 
into  February  22, 1907,  but  no  dlrectlMis  were 
ever  given  for  ehlpments  under  that  con- 
tract, and  tliat  feature  of  the  case  passed 
out  In  the  trial  below,  and  there  Is  no  con- 
troversy here  concerning  it  Defendant  de- 
livered a  part  of  the  flour — 360  barrels — un- 
der the  contract  of  February  16th,  and  this 
action  was  Instituted  by  plaintiff  to  recover 
damages  for  an  alleged  breach  of  the  contract 
on  the  part  of  defendant  in  falling  and  re- 
fusing to  deliver  tlie  remainder.  Plaintiff  re- 
covered Judgment  below,  and  defendant  ap- 
I)ealed. 

The  point  at  issue  in  the  trial  below  was 
whether  or  not  defendant  failed  or  refused 
to  deliver  the  flour  in  accordance  with  the 
contract.  Plaintiff  contended  that  defendant 
was  unable  to  perform  the  contract,  and  re- 
fused to  do  so.  On  the  other  hand,  defendant 
contended  that  the  failure  to  deliver  the  flour 
was  due  entirely  to  plalntlfTs  failure  or  re- 
fusal to  give  shipping  directions. 

The  evidence  shows  that  the  grade  of  wheat 
used  by  defendant  produced  three  grades  of 
flour,  which  were  branded  "Majesty,"  "Show 
Me,"  and  "Uncle  Joe" ;  the  proportion  being 
80  per  cent  Majesty,  17  per  cent  Show  Me, 
and  3  per  cent  Uncle  Joe.  It  became  nec- 
essary, therefore,  for  defendant  to  adjust  Its 
sales  so  as  to  conform  to  the  proportion  in 
which  the  several  grades  of  flour  were  pro- 
duced, otherwise  the  capacity  of  the  mill 
would  be  overtaxed  and  storage  space  be- 
come congested  with  unsold  grades.  The  ca- 
pacity of  the  mill  was  1,000  barrels  per  day. 
All  of  the  transactions  between  the  parties 
were  conducted  by  vnritten  correspondence, 
and  there  Is  no  dispute  as  to  what  passed 
between  them.  That  part  of  the  correspond- 
ence which  reflects  the  conduct  of  the  par- 
ties with  reference  to  the  alleged  breach  of 
the  contract  by  defendant  in  falling  or  re- 
fusing to  ship  the  flour  occurred  on  and  after 
March  14,  1907,  and  will  be  copied  in  full, 
except  that  the  letters  concerning  an  order 
for  shipment  of  a  car  load  to  Jericho,  Ark., 
on  March  13th,  which  order  was  afterwards 
by  agreement  cancelled,  are  omitted.  The 
correspondence  related  to  a  car  load  of  flour 
ordered  by  plaintiff  on  March  14th  to  be  ship- 
ped to  Paragould,  Ark.,  which  be  had  sold 
to  Bertlg  Bros. 

"March  14th,  1907.  Majestic  Milling  Co., 
Aurora,  Mo. — Dear  Sirs:  Please  ship  us  at 
once  on  our  contract  to  Paragould,  Ark.,  via 
Frisco  and  Cotton  Belt: 

50  Bbls.  Show  Me  Flour  in  wood. 
75      "  "  "       "     48'8, 

30       "  "  "       »      24's. 

"Please  get  the  car  in  transit  as  soon  as 
possible,  and  send  all  papers  through  the 
Bank  of  Jonesboro  as  usual.  The  customer  to 
whom  we  have  sold  this  flour  has  four  other 
cars  booked  with  us,  and  is  one  of  our  very 
best  customers.     We  usually  sell  him  ten 


cars  at  a  time.  He  has  beea  using  Comet 
manufactured  by  the  Eisenm^er  Milling  Co., 
and  is  their  second  patent  He  has  also  used 
a  few  cars  of  Bnlte's  Pelican  which  is  his 
third  grade.  We  have  assured  Iilm  that 
Show  Me  will  come  up  to  either  of  these 
flours,  and  if  it  does  he  will  make  us  a  ^en- 
dld  customer,  and  we  hope  we  will  not  be 
disapolnted  in  the  quality  of  the  goods. 
Yours  truly,  Copeland  Commission  Co." 

"March  15th,  1907.  Messrs.  Copeland  Com- 
mission Co.,  Jonesboro,  Ark. — Gentlemen: 
Beg  to  acknowledge  receipt  of  your  speclflca- 
tlons  for  two  cars,  one  dated  March  13th,  and 
the  other  March  14th.  These  shipments  will 
move  on  dates  specified  unless  we  have  in- 
structions to  ship  sooner  from  you.  We  do 
not  see  much  change  in  the  equipment  situ- 
ation. However,  we  are  living  in  hopes  though 
we  may  die  in  despair.  We  appreciate  your 
kindness  In  furnishing  the  specifications  early 
in  order  that  we  may  be  able  to  give  you 
better  service.  Tours  very  truly.  Majestic 
Milling  Company." 

"Aurora,  Mo.,  March  21st  1907.  Messrs. 
Copeland  Commission  Co.,  Jonesboro,  Ark.— 
Gentlemen:  We  are  Just  la  receipt  of  your 
wire  of  even  date  with  reference  to  Para- 
gould car.  We  Immediately  wired  you  'Badly 
oversold  on  Show  Me.  Do  all  can.  Cant 
you  change  speclflcations  any?'  By  way  of 
explanation  will  state  that  our  former  man- 
ager, Mr.  Wilson,  used  such  extremely  poor 
Judgment  and  sold  long  on  this  special  braod. 
Which  Is  causing  us  no  end  of  trouble.  We 
are  gradually  getting  out  of  our  cramped 
condition,  and  if  you  can  in  any  way  change 
the  speclflcations  of  this  car  with  some  other 
brand  we  would  certainly  appreciate  this. 
This  will  assist  us  greatly  in  giving  prompt 
shipment  If  you  cannot  do  this,  we  will 
move  car  at  the  earliest  possible  moment 
Yours  very  truly.  Majestic  MlUlDg  Co.,  W. 
H.  Roark,  Mgr." 

"Aurora,  Mo.,  March  2eth,  1907.  Messrs. 
Copeland  Commission  Co.  Jonesboro,  Ark.— 
Gentlemen:  With  reference  to  the  car  for 
Paragould  to  be  shipped  at  once,  we  note  that 
this  Is  a  straight  car  of  Show  Me.  our  extra 
fancy  brand.  Would  like  to  ask  if  you  can 
In  some  way  use  a  portion  of  this  car  in 
some  other  brand,  as  we  are  In  a  very  bad 
condition,  and  It  will  be  impossible  for  us  to 
fill  this  order  promptly,  as  our  mill  is  now 
full  of  flour  of  the  high  grade,  and,  in  order 
to  manufacture  this  special  grade  we  are 
compelled  to  make  more  Majesty  and  we  ab- 
solutely have  not  the  room  in  which  to  put  it 
We  would  consider  it  a  special  favor  If  you 
could  make  some  change  in  specifications  and 
help  us  out  oh  our  badly  congested  condi- 
tion. We  would  also  be  more  than  pleased 
to  have  some  speclflcations  on  your  1,000 
barrel  order  given  us  on  February  22nd.  For 
your  information  will  state  that  our  former 
sales  manager,  Mr.  Wilson,  sold  us  so  long 
on  this  special  brand  as  we  have  been  doing 
everything  in  our  power  to  work  ourselves 


Digitized  by  VjOOQIC 


Ark.) 


MAJESTIC  MILLINO  <X>.  ▼.  OOPELAND. 


out  of  this  cramped  condition,  and  have  suc- 
ceeded tbus  far  fairly  well.  However,  it 
seema  that  we  have  Just  about  reached  the 
cllmaz.  and  if  we  cannot  get  some  of  onr  high 
patent  moved,  the  Show  Me  orders  are  bound 
to  receive  some  serious  delay.  [No  signa- 
ture.]" 

"March  27th,  1907.  Majestic  Milling  Co., 
Aurora,  Mo. — Dear  Sirs:  Our  customer  at 
Paragould  is  unable  to  change  specifications 
on  car  of  flour.  Therefore,  we  will  thank 
yon  to  make  every  possible  ^ort  to  get  car 
out  as  soon  as  possible,  and  oblige.  Yours 
truly,  Copeland  Com.  Co." 

"Aurora,  Mo.  March  28th,  1907.  Messrs. 
Copeland  Com.  Co.  Jonesboro,  Ark. — Gen- 
tlemen: With  reference  to  your  letter  of 
the  27th  Inst,  we  will  await  further  shipping 
Instructions  on  the  Jericho  car  as  requested. 
We  would,  however,  be  pleased  to  move  this 
car  as  soon  as  possible,  as  we  are  very  much 
congested  for  space.  With  reference  to  the 
car  for  Paragould  we  are  very  sorry  that 
specifications  could  not  be  changed  but  will 
do  our  utmost  to  move  this  car  at  an  early 
date;  but  as  previously  stated  our  mill  Is 
full  of  high  grade  flour,  and  it  is  utterly  im- 
possible for  us  to  fill  this  order  tmtil  we 
can  get  some  storage  room  in  order  that  we 
may  make  the  extra  fancy  which  goes  In  this 
car.  We  would  be  pleased  to  have  another 
of  your  valuable  orders  at  any  time.  Yours 
very  truly,  Majestic  Milling  Company,  W.  H. 
Hoark,  Manager." 

"March  29th,  1907.  Majestic  Milling  Co. 
Aurora,  Mo. — ^Dear  Sirs:  We  are  in  receipt 
of  your  favor  of  the  26th,  and  sorry  to  note 
your  cramped  condition  on  'Show  Me'.  We 
have  already  written  you  the  condition  our 
customer  is  in  on  this,  and  beg  to  say  that 
we  would  be  only  too  glad  to  have  him  take 
bis  contract  In  Majesty  but  the  class  of  trade 
be  handles  would  not  warrant  him  In  doing 
so.  We  have  another  car  of  Show  Me  sold 
for  prompt  shipment  to  Jonesboro,  but  can 
arrange  to  delay  that  some  time  yet,  but  the 
Paragould  customer  is  entirely  out,  and  we 
will  have  to  arrange  to  get  bim  a  car  some 
place  else  of  a  similar  grade  if  you  are  un- 
able to  make  a  shipment  Kindly  advise 
us  by  wire  upon  receipt  of  this  If  you  can 
possibly  arrange  to  get  this  car  out  tomorrow 
or  Monday.    Yours  truly,  Copeland  Com.  Co." 

"Aurora,  Mo.  March  30th,  1907.  Messrs. 
Copeland  Com.  Co.  Jonesboro,  Ark.  Gentle- 
men: Replying  to  your  kind  favor  of  the 
29th,  will  state  that  we  have  Just  advised 
yon  with  reference  to  Paragould  car,  stat- 
ing that  it  would  be  satisfactory  to  us  for 
yon  to  cancel  this  order  and  we  now  con- 
firm the  same.  As  previously  stated,  we  dis- 
like to  cancel  orders,  but  wish  to  thank  you 
for  being  so  kind  to  us,  under  the  circum- 
stances, and  assure  you  that  we  certainly  ap- 
preciate your  kind  consideration.  As  pre- 
viously stated,  Mr.  Wilson  got  us  in  very  bad 
shape  on  this  Show  Me  brand  of  flour, 
and  we  have  been  doing  all  in  our  power  to 


get  out  of  this  cramp,  but  In  order  to  fill  any 
orders  of  Show  Me  we  must  have  time.  We 
assure  you  that  when  we  are  able  to  get  out 
of  this  position,  we  will  not  be  so  blind  as  to 
get  into  it  again.  Again  thanking  you  for 
your  kindness,  and  hoping  to  hear  from  you 
again,  w©  remain.  Yours  very  truly.  Majestic 
Milling  Co.,  W.  H.  Roark,  Mgr." 

"April  4th,  1907.  Majestic  Milling  Com- 
pany, Aurora,  Mo. — ^Dear  Sir:  We  had  to 
buy  a  car  of  fiour  for  our  Paragould  cus- 
tomer and  have  gotten  it  for  him,  but  you 
may  keep  the  order  you  now  have  for  Para- 
gould entered  to  ship  out  about  the  20th  of 
this  month.  Suppose  you  will  be  suflBclently 
caught  up  with  your  orders  by  that  time  to 
make  shipment.  This  customer  uses  about 
one  car  every  two  weeks,  and  he  will  have 
the  car  we  have  Just  shipped  to  him  used  up 
by  that  time.  Yours  truly,  Copeland  Commis- 
sion Co." 

"April  5th,  1907.  Messrs.  Copeland  Comm. 
Co.  Jonesboro,  Ark. — Gentlemen:  Referring 
to  your  order  given  our  Mr.  Bradford  Feb. 
16th,  for  1,000  barrels  to  be  shipped  out  60 
days  from  date.  We  would  appreciate  it  very 
much  if  you  could  give  specifications  so  that 
we  could  get  this  flour  moving  as  we  are  very 
much  congested  for  room  and  the  time  is 
getting  short  Yours  very  truly,  Majestic 
Milling  Company." 

"AprU  8th,  1907.  Majestic  Milling  Co. 
Aurora,  Mo. — Dear  Sirs:  We  wrote  you  a 
few  days  ago  to  let  the  Paragould  order  re- 
main as  booked  to  ship  out  in  ten  days.  We 
have  a  letter  from  our  customer  there  chang- 
ing specifications  slightly  and  request  car  to 
come  out  at  onc&  Please  change  speclflca- 
tlons  to  read: 

60  Bbls.  Show  Me  in  wood. 
70  Bbls.  "  "  "  48's. 
80  Bbls.       "        "     «      24'8. 

"Ship  to  us  at  Paragould  as  quickly  as  pos- 
sible. Upon  the  quality  of  this  flour  depends 
much  future  business,  and  we  hope  you  will 
see  to  It  that  it  is  fully  up  to  the  standard. 
Yours  truly,  Copeland  Commission  Co." 

"April  11th,  1907.  Messrs.  Copeland  Com. 
Co.,  Jonesboro,  Ark. — Dear  Sirs:  Inclosed 
please  find  invoice  covering  C.  O.  &  O. 
10836  flour  shipped  you  today.  We  would 
like  to  have  the  balance  of  your  valuable 
specification  covering  our  contract  now  pend- 
ing as  soon  as  possible,  as  the  sixty  days 
is  about  up.  Anxiously  awaiting  your  prompt 
reply,  beg  to  remain.  Yours  very  truly,  Ma- 
jestic Milling  Company." 

This  concluded  the  correspondence  up  to 
the  date  of  the  expiration  of  the  60-day  pe- 
riod specified  in  the  contract  A  car  load 
of  fiour,  the  order  for  which  Is  contained  in 
the  letter  of  April  8th,  copied  above,  was 
shipped  out  on  April  10,  1907.  It  is  not  con- 
tended that  plaintiff  ever  gave  directions  for 
shipment  of  flour  during  the  lifetime  of  the 
contract  after  the  last  shipment  on  April  lO, 
1907 ;  Eor  is  It  contended  that  defendant  ever 
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expressed  any  anwllllngness  or  Inability  to 
fully  perform  the  contract  further  than  may 
be  implied  from  the  correspondence  hereinbe- 
fore copied.  The  question  then  arises:  Does 
the  evidence  establish  a  breach  of  the  con- 
tract on  the  part  of  defendant?  For  If  the 
plaintiff  was  the  first  to  break  the  contract, 
or  if  he  failed  to  perform  his  part  of  the 
contract  by  giving  directions  for  shipment  of 
the  flour,  then  he  cannot  complain  at  defend- 
ant's failure  to  perform.  Townes  v.  Okla- 
homa Mill  Co.,  85  Ark.  506,  109  S.  W.  548. 
Defendant  could  not  ship  the  flour  until  prop- 
er directions  were  given,  and  plaintiff  was  at 
fault  in  not  giving  directions,  unless  defend- 
ant first  repudiated  the  contract  and  refused 
to  deliver  the  fiour  in  accordance  with  its 
terms.  If,  however,  defendant  first  repudi- 
ated the  contract  and  broke  it  by  failure  or 
refusal  to  deliver  the  flour  after  being  re- 
quested so  to  do,  then  plaintiff  was  not  bound 
to  give  further  shipping  directions,  for  be 
had  the  right  to  treat  the  contract  as  at  an 
end,  and  sue  for  the  damages  sustained  by 
reason  of  the  breach.  Spencer  Medicine  Co. 
V.  Hall,  78  Ark.  336,  93  S.  W.  985 ;  Ganger  v. 
Sawyer  &  Austin  Lbr.  Co.,  88  Ark.  422,  115 
S.  W.  157;  Benjamin  on  Sales  (7tb  Ed.)  { 
568;  Dlngley  v.  Oler,  117  U.  8.  490,-  6  Sup. 
Ct  850,  29  L.  Ed.  984;  Withers  v.  Reynolds, 
2  Bam.  &  Adol.  822. 

But  the  rule  is  well  established  that  in 
order  for  one  party  to  a  contract  to  be  Jus- 
tified in  treating  It  as  broken  by  the  other, 
and  claiming  damages  for  the  breach,  there 
must  have  been  a  distinct  and  unequivocal 
intention  manifested  either  by  the  words  or 
conduct  of  the  other  not  to  perform  the  con- 
tract Spencer  Med.  Co.  v.  Hall,  supra ;  Arm- 
strong V.  St  P.  &  P.  C.  &  I.  Co.,  48  Minn. 
113,  49  N.  W.  233,  50  N.  W.  1029.  The  ev- 
idence in  this  case  does  not  warrant  the  con- 
clusion that  defendant  ever  refused  to  per- 
form the  contract  On  the  contrary,  the  cor- 
respondence shows'  a  willingness  on  its  part 
to  perform,  and  up  to  the  last  it  called  on 
plaintiff  to  furnish  specifications  for  shipping 
the  flour.  This  was  the  last  word  between 
the  parties  during  the  lifetime  of  the  con- 
tract There  was  some  delay  in  making  ship- 
ments, but  plaintiff  consented  to  it  and  the 
last  request  for  shipment  was  promptly  com- 
piled with.  He  waived  the  delay  by  consent- 
ing to  it  Tidwell  V.  Southern  Engine  &  B. 
Wks.,  87  Ark.  52,  112  S.  W.  152. 

Nor,  does  the  evidence  warrant  the  finding 
that  defendant  was  unable  to  deliver  the 
flour.  Tlie  most  shown  is  tnat  defendant 
could  not  promptly  deliver  the  brand  of  flour 
called  for;  but  the  delay  was  consented  to. 
There  Is  nothing  to  Indicate  that,  if  delivery 
of  the  flour  bad  been  insisted  on.  It  could 
not  have  been  furnished  within  the  lifetime 
of  the  contract  The  capacity  of  defendant's 
mill  was  1,000  barrels  per  day,  17  per  cent 
of  the  output  being  of  the  grade  and  brand 


called  for,  and  it  is  easy  to  see  tbat  per- 
formance of  the  contract  with  plaintiff  was 
within  the  capacity  of  the  milL  It  is  true 
that  defendant  had  other  orders  for  the  same 
grade  of  flour ;  but  there  is  nothing  to  ^ow 
that,  if  plaintiff  had  insisted  on  tiie  fulfill- 
ment of  his  orders  for  that  grade,  it  could 
not  have  been  done.  He  bad  no  right  to 
treat  defendant's  request  for  delay  as  an 
abandonment  of  the  contract  especially  when 
be  consented  to  the  delay. 

It  is  unnecessary  to  decide  whether  accord- 
ing to  the  terms  of  the  contract  defendant 
had  the  right  to  delay  shipment  nntil  tbo 
last  day  of  the  specified  time ;  for  vS  fur- 
ther requests  for  shipment  were  made,  and 
plaintiff  is  in  no  attitude  to  complain.  Upon 
the  whole,  we  are  of  the  opinion  that  the  ver- 
dict of  the  Jury  Is  not  sustained  by  the  ev- 
idence. The  Judgment  Is  therefore  revers- 
ed, and  the  cause  remanded  for  new  trial. 


ST.  LOUIS.  I.  M.  ft  S.  RT.  CO.  t.  WELLS. 

(Supreme  Court  of  Arkansas.     Jan.  10,  1910.) 

1.  Masteb  ard  Servant  ({  217*)— Injubus 
TO  Servant— AssuuED  Risk. 

Where  a  fireman  of  six  months'  experience 
and  average  intelligence  knew  that  about  one- 
third  of  the  engines  were  equipped  with  screens 
on  the  lubricator  feed  elasaeg,  which  were  im- 
mediately In  front  of  him  on  the  boiler,  and 
there  was  no  defect  or  anything  inherently  dan- 
gerous in  the  glass,  except  tbat  it  mi^t  occa- 
sionally break,  as  any  other  implement  or  tool 
might,  he  assumed  the  risk  of  mjaiy  from  th» 
breaking  of  the  glass. 

[Ed.  Note. — For  other  cases,  see  Master  aod 
Servant  Cent  Dig.  f  588;   Dec.  Dig.  i  217.*] 

2.  Masteb  and  Sebvant  ({  153*)- Masto's 
DtTTT  —  Wabninq  Sbevant  — Nbcmsitt  Of 
Instruction. 

A  master  need  not  warn  an  inexperienced 
servant  of  possible  dangers  In  the  performance 
of  his  duties,  where  experience  and  instraction 
are  not  necessary  to  enable  him  to  do  his  work 
with  safety. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  316% ;   Dec.  Dig.  f  153.*] 

3.  Master  and  Servant  (|  158*)— Injuries 
TO  Servant— Proximate  Cause. 

Where  a  lubricator  feed  glass  on  a  locomo- 
tive boiler  was  not  inherently  dangerous,  so  that 
a  warning  to  a  fireman  that  it  might  possibly 
break  would  not  have  obviated  the  danger  of  its 
breaking,  failure  to  warn  him  that  the  glass 
might  sometimes  break  was  not  the  proximate 
cause  of  his  injury  from  Its  breaking. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  304 ;    Dec.  Dig.  i  158.*] 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty;  Eugene  Lankford,  Judge. 

Action  by  W.  H.  Wells  against  the  St 
Louis,  Iron  Mountain  &  Soutbem  Railway 
Company.  From  a  Judgment  for  plalntltf, 
defendant  appeals.  Reversed,  and  case  dis- 
missed. 

E.  B.  Klnsworthy  and  Lewis  Bhoton,  for 
appellant    J.  H.  Harrod,  for  appellee. 
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HART,  J.  Thia  la  an  appetil  by  the  8t 
XiOola,  iTon  Monntain  &  Sonthem  Railroad 
Company  from  a  judgment  rendered  agalnat 
It  In  tbe  Lonoke  circuit  conrt  In  favor  of 
W.  H.  Wella  for  phyalcal  Injuries  received 
by  him  on  account  of  the  alleged  negligence 
of  the  railroad  company  In  not  screening  or 
shielding  the  feed  glass  of  the  lubricator  on 
one  of  ita  engines,  whereby  his  right  eye  was 
destroyed  by  the  bursting  of  said  feed  glara. 
The  statement  of  facts  is  substantially  as 
follows : 

W.  H.  W^s,  the  plaintur,  was  22  years  of 
age.  Until  about  20  years  old,  he  worked  on 
a  farm.  He  then  worked  for  a  railroad  com- 
pany In  the  capacity  of  car  repairer  and  en- 
gine watchman.  About  six  months  before 
the  Injury  occurred,  he  was  employed  by  tbe 
defendant  company  as  fireman,  In  which  ca- 
pacity he  worked  until  the  time  of  the  In- 
jury, of  which  be  complains.  His  usual  run 
as  fireman  was  on  tbe  Central  Division  be- 
tween little  Rock  and  Van  Buren  In  the 
state  of  Arkansas.  He  was  directed  at  the 
beginning  of  each  run  to  fill  the  lubricator  on 
the  engine,  and  did  so  unless  the  engineer 
arrived  first  and  filled  it  He  had  no  other 
duties  to  perform  In  connection  with  tbe 
lubricator.  The  oil  feeds  through  a  glass 
tube,  and  the  lubricator  is  right  above  the 
boiler  in  plain  view  of  the  engineer  and  fire- 
man when  on  their  seats.  The  engines  are 
equipped  with  screens  and  wire  shields  to 
the  feed  glass  when  they  leave  tbe  sbopa,  but 
these  are  soon  takoi  off  by  tbe  engineer  so 
that  he  can  better  watch  the  oil  feed  through 
tbe  glass  to  the  cylinder.  On  the  road  In 
qaestlon  the  shields  and  screens  had  been 
removed  from  as  many  as  two-thirds  of  the 
«)glnes.  The  plaintiff  first  saw  the  engine 
In  question  on  February  18,  1908,  when  he 
left  Little  Rock  on  it  as  fireman.  His  run 
was  to  McGehee  In  this  state.  The  next 
morning  at  McGehee,  when  the  plaintiff 
climbed  upon  the  engine,  the  engineer  told 
him  that  he  had  already  filled  the  lubricator. 
The  engineer  went  back  to  the  tank  to  see 
about  the  water.  While  he  was  gone,  tbe 
plaintiff  noticed  some  steam  escaping  from 
the  bottom  of  the  feed  glass.  He  says  that 
be  thought  this  might  be  dangerous  and  de- 
cided to  shut  off  the  steam.  He  went  for- 
ward toward  the  lubricator  and  started  to' 
take  hold  of  the  condenser,  and  about  that 
time  the  glass  burst  A  piece  of  the  glass 
flew  In  his  eye  and  Injured  It  so  severely 
that  It  had  to  be  removed. 

The  above  statement  of  facts  Is  uncontra- 
dicted, and  thus  raises  the  issue  of  whether 
the  court  erred  In  not  giving  a  peremptory 
Instiiictlon  in  favor  of  the  defendant 

Tbe  plaintiff  was  a  man  of  average  Intelli- 
gence. He  bad  been  employed  by  the  defend- 
ant as  fireman  for  six  months.  He  knew 
that  only  one-third  of  Its  engines  were  equip- 
ped with  shields  or  screens  on  the  feed  glass 


of  their  lubricators.  Tbe.  lubricators  were 
on  the  boiler  Immediately  in  front  of  him, 
where  but  to  look  would  be  to  know  wheth- 
er or  not  the  feed  glass  was  guarded  by 
shield  or  screen.  Plaintiff  said  that  he  had 
never  known  one  of  the  feed  glasses  to  break 
before,  but  any  one  with  his  experience  must 
have  known  that  glass  will  sometimes  break. 

There  was  nothing  Inherently  dangerous 
about  the  use  of  the  feed  glass.  The  only 
danger  was  that  which  might  arise  from  tbe 
occasional  breaking  of  It  Just  as  any  other 
tool  or  Implement  might  break.  It  Is  not 
contended  that  there  was  any  defect  In  It 
We  think,  under  the  undisputed  facts,  it  was 
one  of  the  risks  Incident  to  the  service  which 
the  plaintiff  assumed  when  he  entered  the 
employment  of  defendant  as  fireman  on  one 
of  Its  locomotives.  St  L.,  I.  M.  &  S.  Ry.  Co. 
V.  Corman,  122  S.  W.  116;  Louisiana  &  Ar- 
kansas Railway  Company  v.  Miles,  82  Ark. 
534.  103  S.  W.  158,  11  L.  R.  A.  (N.  S.)  720. 

Besides,  "it  Is  not  the  duty  of  a  master  to 
warn  an  Inexperienced  servant  of  the  dan- 
gers liable  to  be  encountered  by  him  in  the 
performance  of  his  duties  where  experience 
and  instruction  are  not  necessary  to  enable 
him  to  do  with  safety  the  work  he  Is  em- 
ployed or  required  to  perform."  Ford  v. 
Bodcaw  Lumber  Company,  73  Ark.,  at  page 
55,  83  8.  W.  346. 

The  only  duty  plaintiff  had  to  perform  In 
connection  with  the  lubricator  was  to  fill  it 
when  directed  by  the  engineer.  There  was 
nothing  Inherently  dangerous  In  working 
near  It  If  the  plaintiff  had  been  warned 
that  the  feed  glass  might  occasionally  burst. 
It  could  not  have  lessened  the  likelihood  of 
explosion  In  this  case.  Hence  the  mere  fact 
that  be  was  not  told  that  the  feed  glass 
might  sometimes  break  In  no  wise  contribut- 
ed to  cause  his  Injury.  Brands  v.  St  Louis 
Car  Co.,  213  Mo.  698,  112  S.  W.  611,  18  L. 
R.  A.  (N.  S.)  701. 

Therefore  we  conclude  that  the  court  erred 
in  not  directing  tbe  Jury  to  return  a  ver- 
dict for  the  defendant 

For  that  error,  the  judgment  must  be  re- 
versed, and  the  cause  dismissed. 


DAVIS  V.  DAVIS  et  al. 
(Supreme  Court  of  Arkansas.     Jan.  3,  1910.) 

1.  Injunction  (|  46*)— Trespass. 

A  plaintiff  was  not  entitled  to  an  injanc- 
tion  restraining  his  children  from  entering  on 
and  occupying  his  property,  whete  It  appeared 
that  they  were  not  trespassers,  but  had  im- 
proved the  land. 

[Ed.  Note.— For  other  cases,  see  Injunctions, 
Cent  Dig.  H  96,  90;   Dec.  Dig.  |  46.*] 

2.  Wnxs  (I  302*)— Execution— Witnesses. 

Under  the  express  pTOvisions  of  Kirby's 
Dig.  f  8012,  snbd.  5,  an  unattested  will  in  tbe 
handwriting  of  a  testator  most  be  established 
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by  the  nnimpeacliable  evidence  of  at  least  three 
disinterested   witnesses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
0ig.  f  706;    Dec  Dig.  i  302.*] 

3.  Husband  and  Wife  ({  4994*)— Guts  Be- 
tween. 

A  wife  may  give  her  husband  money  or  con- 
tritwte  it  to  the  improvement  of  their  home,  and 
he  cannot  bie  forced  to  return  it. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §  256;    Dec.  Dig.  §  49%.*] 

4.  Impbovjekbntb  (|  4*)— Compensation. 

Under  Kirby's  Dip.  S  2754,  providing  that 
one  who,  believing  himself  to  be  the  owner 
under  color  of  title,  makes  improvements  on 
land,  shall  be  entitled  to  compensation  therefor, 
children  not  making  improvement  under  color  of 
title,  on  their  father's  land,  were  not  entitled  to 
compensation. 

[Ed.  Note.— For  other  cases,  see  Improve- 
ments, Cent.  Dig.  {  13 ;   Dec  Dig.  i  4.*] 

6.  Sbt-Ofp  and  Countebclaim  (|  31*)— Va- 

LIDITT. 

In  an  action  by  a  father  to  restrain  his 
children  from  entering  on  and  interfering  with 
his  possession  of  land,  a  claim  of  one  of  the 
defendants  for  compensation  for  services  ren- 
dered plaintiff  as  a  nurse  or  domestic,  being  en- 
tirely distinct  from  the  subject-matter  of  the 
suit,  could  not  be  litigated  therein. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  §  52 ;  Dec.  Dig.  i  31.*] 

Appeal  from  Benton  Chancery  Court;  T.  H. 
Humphreys,  Chancellor. 

Action  by  William  Davis  against  Oscar  F. 
Davis  and  others.  From  the  judgment,  both 
parties  appeal.    Reversed  and  remanded. 

3.  A.  Rice,  for  plaintiff.  R.  F.  Forrest,  for 
defendants.    O.  F.  Davis,  pro  se. 


BATTLE,  J.  William  Davis,  Eliza  J.  Da- 
vis, Oscar  F.  Davis,  Leila  A.  Beauchamp,  and 
Ella  B.  Davis,  William  being  the  father,  and 
Eliza  J.  Davis  being  the  mother,  of  the  other 
three,  constituted  one  family.  Discord  reign- 
ed among  them.  Father  and  children  lost  re- 
spect for  and  confidence  in  each  other,  and 
Indulged  In  disparagement,  and  paternal  feel- 
ing and  filial  love  and  affection  seemed  for 
a  while  to  have  departed  from  their  midst. 
Finally  the  mother  died,  and  was  buried,  and 
the  children  made  ready  to  depart,  and  the 
old  man  softened  and  invited  them  to  remain 
with  him  in  the  old  homestead,  and  they  ac- 
cepted his  invitation.  They  remained  a  short 
time,  when  the  same  old  blclierlngs,  ill  will, 
discord,  and  vituperation  returned.  The  old 
man  grew  tired  of  the  children  and  brought 
this  suit  against  them,  on  the  2l8t  day  of 
August,  1908,  in  the  Benton  cliancery  court, 
to  drive  them  from  his  home.  He  alleged 
in  his  complaint  that  he  is  the  owner  of  a 
certain  tract  of  land  containing  40  acres,  and 
that  he  resides  thereon  and  cultivates  the 
same  as  bis  only  means  of  support,  and  that 
for  a  long  time  the  defendants  have  habitual- 
ly and  unlawfully,  against  his  will  and  con- 
sent, Interrupted  plaintiff  In  the  possession 
and  quiet  enjoyment  of  his  property,  by  per- 


sisting in  residing  thereon  and  assuming  the 
authority  to  manage  and  control  same,  and 
by  preventing  plaintiff's  tenants  and  other 
employes  from  occupjdng  and  cultivating  the 
same,  and  by  otherwise  unlawfully  Interfer- 
ing with  plaintiff's  peaceable  enjoyment  of 
said  premises  and  to  his  great  personal  dis- 
comfort and  financial  injury  and  damage,  and 
threaten  to  and  will  continue  to  do  so  unless 
restrained  from  so  doing.  He  asks  that  they 
be  perpetually  enjoined  from  such  interference 
and  interruption  in  plaintiff's  quiet  and  un- 
disturbed enjoyment  of  bis  property  and  bis 
home. 

Mrs.  Beauchamp,  a  d^endant,  answered 
and  admitted  that  the  legal  title  In  the  land 
is  vested  in  the  plaintiff,  but  denied  the  other 
allegations  in  his  complaint   And  she  alleged: 

"And  this  defendant  says  that  In  the  month 
of  August,  1907,  she  was  requested  by  the 
plaintiff  to  take  up  her  resldoice  upon  said 
premises. 

"That  in  compliance  with  the  said  request 
she  did  so.  That  plaintiff  agreed  that  if  she 
would  do  so  that  he  would  make  title  to  this 
defendant,  to  her  brother  Oscar  F.  Davis, 
and  to  her  sister  Ella  B.  Davis  to  an  undivid- 
ed one-fourth  interest  each  in  the  lands  and 
premises  set  forth  In  the  complaint,  and,  as  a 
further  consideration  for  her  so  doing,  that 
he  would  deed  to  her  sons  John  L.  Beauchamp 
and  Earl  R.  Beauchamp  an  undivided  one- 
eighth  interest  each  tn  the  lands  and  prem- 
ises. 

"That  by  reason  of  her  contract  with  plata- 
tlff  she  declined  an  offer  of  $65  a  month  and 
her  expenses,  as  a  traveling  sales  lady.  That 
she  could  have  made  during  said  time  as 
sales  lady  the  sum  of  $780,  but  that  Instead 
of  accepting  the  sum  she.  In  compliance  with 
her  contract  with  plaintiff,  has  devoted  all  of 
her  time  and  atteirtion  to  him  and  his  busi- 
ness, to  her  great  loss,  to  wit.  In  the  sum  of 
$780. 

"And  the  defendant,  further  answering, 
says  that,  as  a  part  of  her  contract  with 
William  Davis,  she  was  to  occupy  the  land 
and  premises  during  the  lifetime  of  William 
Davis,  free  from  any  charge,  for  rent  or  oth- 
erwise, from  her,  together  with  her  brother 
Oscar  F.  Davis  and  her  sister  Ella  B.  Davis. 

"And  this  defendant  prays  that  this  plain- 
tiff be  enjoined  and  restrained  from  in  any 
manner  selling  or  disposing  of  the  real  estate, 
or  from  mortgaging  or  incumbering  the  same 
in  any  manner  whatever. 

"And  defendant,  having  fully  answered, 
prays  that,  upon  a  final  hearing  of  this  cause, 
she  be  decreed  an  undivided  one-fourth  lnte^ 
est  in  the  lands ;  that  the  court  find  that  she 
is  entitled  to  occupy  the  same  In  connectioD 
with  her  brother  Oscar  F.  Davis  during  the 
lifetime  of  the  plaintiff;  that  she  have  and 
recover  all  her  costs  in  this  behalf  laid  out 
and  expended ;  and  that  she  have  and  recover 
all  other  proper  legal  and  equitable  relief  to 
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which  In  good  conBclaice  She  la  entitled,  and 
will  ev«  pray." 

Oscar  F.  Davis  answered  and  made  the 
denials  contained  in  the  answer  of  Mrs.  Bean- 
champ,  and  by  way  of  cross-complaint  plead- 
ed the  same  contract  with  the  plaintiff  and 
asked  for  specific  performance  of  the  same. 

Ella  B.  Davis  answered  and  denied  the  al- 
legations contained  In  the  complaint  of  plain- 
tiff, and,  further  answering,  said: 

"The  defendant,  answering  further  and  by 
way  of  cross-complaint,  states  that  on  or 
about  the  14th  day  of  December,  1896,  Eliza 
J.  Davis,  the  mother,  and  wife  of  plaintiff,  in- 
herited as  her  share  from  her  father's  estate 
the  sum  of  $357.76  and  gave  of  this  Inherit- 
ance $300  to  the  plaintiff,  with  which  plain- 
tiff built  the  house  upon  the  premises  and 
otherwise  improved  the  same.  That  Eliza 
J.  Davis  prior  to  her  death  bequeathed  to  the 
codefendant,  Ella  B.  Davis,  this  money,  to- 
gether with  her  Interest  in  the  land,  and  re- 
quested the  plaintiff  to  pay  the  money  to  this 
defendant,  which  the  plaintiff  has  failed  to 
da 

"That  this  defendant  has  an  interest  In  the 
S.  W.  %,  S.  W.  ^  of  section  5,  township  17, 
range  33  west.  In  the  sum  of  $300  and  Interest 
at  the  rate  of  6  per  cent  from  the  14th  day 
of  December,  1885. 

"And  the  defendant,  further  answering, 
states  that  in  the  year  1885  the  plaintiff  em- 
ployed iier  to  labor  as  a  domestic  in  bis  fam- 
ily and  agreed  to  pay  her  reasonable  compen- 
sation per  week  for  her  services.  That  she 
labored  for  the  plaintiff  as  domestic  for  23 
years.  That  her  services  were  reasonably 
worth  the  sum  of  $5  per  week,  and  that  there 
is  due  her  for  services  aforesaid  the  sum  of 
$5,980. 

"That  18  years  ago  plaintiff  employed  this 
defoidant  as  a  nurse  to  nurse  and  care  for 
his  side  wife  and  agreed  to  pay  her  therefor 
what  her  services  were  reasonably  worth,  and 
that  her  services  as  a  nurse  were  reasonably 
worth  the  sum  of  $1  per  day,  and  that  the 
plaintiff  is  Justly  indebted  to  her  In  the  sum 
of  $6,206  for  services  as  nurse. 

"That  from  the  time  that  the  defendant 
entered  the  services  of  the  plaintiff,  there 
has  been  running  between  them  a  mutual 
running  account,  and  that  no  settlement  has 
ever  been  had  with  the  plaintiff  for  the  serv- 
ices so  rendered  by  this  defendant,  and  that 
there  is  now  due  and  unpaid  to  this  defend- 
ant the  sum  of  $12,185. 

"And  the  def«idant,  farther  answering, 
says  that  in  the  month  of  August,  1907,  the 
plaintiff  approached  Mrs.  L.  A.  Beauchamp 
and  stated  to  ber  that  he  desired  this  defend- 
ant, her  brother,  Oscar  F.  Davis,  and  Mrs.  D. 
A.  Beancbamp  to  remain  with  him  and  care 
for  him  daring  his  declining  years,  and  stated 
that  as  a  compensation  for  their  care  and  at- 
toMaa  he  would  leave  to  each  of  them  a  one- 
fonrtb  intneat  In  the  lands  and  premises 
hereinbefore  described  in  plaintiff's  complaint. 


and  woold  leare  to  John  li^  Beaacbamp  and 
Earl  R.  Beauchamp  an  undivided  one-eighth 
interest  in  said  estate. 

"And  this  defendant  thereupon  accepted  the 
proposition  so  made  by  William  Davis  and 
has  since  contlnned  to  remain  at  his  home 
and  to  do  and  perform  all  duties  incumbent 
upon  her  and  to  care  for  and  nurse  and  min- 
ister to  the  said  William  Davis  and  look  after 
his  wants  and  household  affairs  as  best  her 
abilities  would  permit" 

And  she  prayed  as  follows: 

"The  premises  being  proved,  this  defend- 
ant prays  that  the  court  determine  what  In- 
terest she  has  in  said  premises,  and  that  she 
have  partition  thereof.  That  she  have  spe- 
dflc  performance  of  the  contract  so  entered 
into  by  and  between  William  Davis  and  this 
defendant  That  the  court  declare  her  enti- 
tled to  an  undivided  one-fourth  Interest  in 
the  lands  and  premises  subject  to  the  life 
estate  of  William  Davis.  And  that  William 
Davis  be  enjoined  and  restrained  by  the 
court  from  in  any  way  selling  or  disposing 
of  the  lands  or  from  in  any  wise  mortgaging 
or  Incumbering  the  same,  and  that  upon  a 
final  hearing  of  this  cause  she  have  such 
other  general,  proper,  and  equitable  relief  as 
equity  and  good  conscience  may  require." 

The  plaintiff  answered  the  cross-complaints 
of  Mrs.  Beauchamp  and  Oscar  F.  Davis,  and 
denied  that  he  entered  Into  an  agreement, 
orally  or  otherwise,  with  either  of  them,  that 
he  would  convey  to  them,  ot  either  of  them, 
a  one-fourth  Interest  In  the  lands,  or  that 
either  of  them.  In  pursuance  of  any  such 
agreement  rendered  any  services  whatever; 
that  Mrs.  Beauchamp,  at  the  time  of  his  al- 
leged contract  with  her,  had  any  definite 
contract  or  understanding  with  any  other 
person  whereby  she  was  entitled  to  a  month- 
ly salary  of  $65  per  month,  or  any  other  sum. 

And  for  further  defense  he  stated:  That 
the  contract  set  out  in  the  cross-complaints 
and  relied  upon  by  Beauchamp  and  Oscar 
F.  Davis,  If  made,  was  oral,  and  under  the 
statute  of  fraud  Is  void,  which  he  expressly 
pleaded. 

And  be  answered  the  cross-complaint  of 
Ella  B.  Davis  as  follows: 

"Plaintiff,  In  his  answer  to  the  cross-com- 
plaint of  Ella  Davis,  denied  his  liability  in 
any  sum  whatever  to  her,  or  that  he  ever 
employed  ber  as  a  domestic  or  nurse,  or  that 
she  rendered  any  services  in  pursuance  of 
such  employment,  or  understanding,  or  that 
he  ever  at  any  time  agreed  to  pay  her  for 
any  such  services.  During  the  time  of  al- 
leged services  sbe  was  a  member  of  his 
bonsebold,  residing  wltb  blm  as  a  child  and 
member  of  bis  family,  and  whatever  services 
she  rendered,  either  as  a  domestic  or  as  a 
nurse  In  caring  for  her  sick  mother,  were 
rendered  as  a  child  and  member  of  the  house- 
hold and  without  any  expectation  or  under- 
standing that  she  was  to  be  compensated 
therefor,  other  tboi  to  share  In  the  borne  in 
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common  with  tbe  other  members  of  the  fami- 
ly, which  she  did ;  and  that  at  no  time  prior 
to  the  bringing  of  this  suit  did  she  disclose 
to  the  appellant  that  she  expected  him  to  pay 
for  said  services.  And  he  further  shows 
that  her  claim  for  compensation  for  such 
services  Is  stale,  outlawed,  and  barred  by  the 
statute  of  limitation,  which  is  pleaded  as  a 
defense  herein,  and  that  the  alleged  contract 
to  convey  an  interest  in  the  lands  to  her  was 
never  made,  and,  If  made,  was  oral,  not  in 
writing,  and  is  void  under  the  statute  of 
frauds,  and  was  without  consideration,  and 
that  the  defendant  has  no  vested  rights  or 
claims  against  the  lands,  either  presently  or 
prospectively. 

"He  denies  that  she  ever  rendered  any  sov- 
Ice  in  pursuance  of  any  such  contract 

"And  for  further  defense  to  her  cross-com- 
plalnt  he  denies  that  Eliza  J.  Davis,  mother 
of  defendant,  Ella  Davis,  had  any  interest, 
in  the  lands  other  than  a  widow's  Inchoate 
right  of  dower,  but  admits  that  in  the  year 
1896,  his  wife,  Eliza  J.  Davis,  inherited  some 
1350  from  her  father's  estate,  and  that  a 
portion  thereof  was  used  by  appellant  and 
his  wife,  Eliza  J.  Davis,  in  the  construction 
of  a  residence  or  dwelling  house  upon  the 
property  In  controversy,  some  10  or  12  years 
ago,  and  that  the  remainder  of  said  inherit- 
ance was  used  by  the  family  for  the  common 
uses  and  benefits  of  all  the  members  of  the 
family,  Including  Eliza  J.  Davis,  and  without 
any  understanding  that  the  same  was  a  loan 
by  her  to  her.  husband,  to  be  repaid,  or  that 
the  same  was  ever  to  become  a  charge 
against  him,  personally.  In  his  Ufetime,  or 
against  his  estate  at  his  death." 

The  plalntltr  demurred  to  the  separate 
ctoss-complaint  of  tbe  defendant,  and  for 
cause  stated: 

"(1)  That  the  facts  set  forth  In  said  cross- 
bills, if  true,  do  not  constitute  a  cause  of  ac- 
tion against  the  plaintiff. 

"(2)  Because  the  alleged  ctmtract  set  forth 
In  said  cross-bills,  under  and  by  which  the 
defendants  dalm  an  Interest  in  the  lands  de- 
scribed in  the  complaint,  Is  oral,  not  in  writ- 
ing, and  void  under  the  statute  of  frauds 
and  of  DO  force  and  effect 

"(3)  Because  the  claim  for  services  set 
forth  in  the  cross-bill  of  defendant  Ella  Da- 
vis shows  upon  its  face  to  be  stale  and  barred 
by  limitation,  and  because  the  dalm  for  serv- 
ice set  forth  in  said  cross-bill  cannot  be  liti- 
gated or  adjudicated  as  a  defense  to  plain- 
tiff's action." 

A  motion  was  filed  to  dismiss  the  complaint 
as  to  Ella  B.  Davia 

Tbe  court  after  hearing  the  evidence  ad- 
duced by  all  tbe  parties,  dismissed  the  com- 
plaint as  to  Ella  B.  Davis,  and  found  as 
follows: 

"a)  That  plaintiff,  William  Davis,  is  the 
sole  owner  of  the  lands  and  Improvements 
thereon  and  described  as  follows:  S.  W.  %, 
section  6t  township  17..  north,  range  33  west 


Benton  county,  Ark. — and  la  entitied  to  the 
peaceable  and  quiet  and  uninterrupted  pos- 
session thereof,  as  against  the  defendants,  L. 
A.  Beauchamp  and  Oscar  F.  Davis. 

"(2)  That  the  defendant  Oscar  F.  Davis,  ts 
entitled  to  recover  of  appellant  William  Da- 
vis $21  for  Improvements  on  the  premises  by 
him. 

"(3)  That  Ia  a.  Beauchamp  is  entitied  to 
recover  of  appellant  $276  for  improvements 
made  on  the  place  by  her. 

"(4)  That  the  defendant  Ella  Davis  is  en- 
titied to  recover  of  appellant  |250  'for  im- 
provements  made  on  the  lands  with  mon^ 
bequeathed  to  her  by  her  mother,  Eliza  J. 
Davis.' 

"(6)  That  the  contract  set  forth  in  the 
cross-complaints,  whereby  cross-complainants 
claim  an  interest  In  the  lands,  has  become 
burdensome,  and  impracticable,  and  that  It 
would  be  unreasonable  to  specifically  perform 
and  enforce  tbe  same  as  against  the  plain- 
tiff, William  Davis. 

"(6)  And  the  court  enjoined  the  defend- 
ants, Oscar  F.  Davis  and  L.  A.  Beauchamp, 
from  going  on  and  residing  upon  the  lands 
described,  against  the  consent  of  the  plain- 
tiff, except  for  the  purpose  of  visiting  Ella 
Davla,  while  residing  thereon. 

"(7)  And  the  court  declared  a  lien  upon  the 
land  hereinbefore  described,  to  secure  the 
payment  to  the  several  defendants  the  sev- 
eral sums  of  money  hereinbefore  mentioned 
and  adjudged  to  be  due  them,  with  Interest 
provided  neither  of  said  sums  shall  become 
due  and  payable  until  the  death  of  appellant 
William  Davis,  or  until  he  should  sell  the 
lands,  and  that  tbe  lien  shall  be  nonenforce- 
able  so  long  as  plaintiff,  William  Davis,  re- 
mains the  owner  of  the  same. 

"(8)  And  the  court  adjudged  and  decreed 
In  accordance  with  the  foregoing  findings 
and  Judgments,  and  that  one-half  of  the  cost 
be  paid  by  each  party,  except  Ella  Davis, 
who  recovers  all  her  costs  against  the  plain* 
tiff." 

Both  parties  have  appealed. 

Plaintiff  is  not  entitled  to  the  relief  pray* 
ed  for  in  his  complaint  Courts  of  equity  do 
not  grant  injunctions  to  restrain  trespasses, 
when  the  injury  is  not  irreparable  and  de- 
structive of  plIantiflTs  estate,  or  where  he 
has  a  full  and  adequate  remedy  at  law.  My- 
ers V.  Hawlilns,  67  Arlc.  413,  66  S.  W.  640; 
Haggart  v.  Chapman  &  Dewey  Land  Com- 
pany, 77  Ark.  627,  92  8.  W.  792;  Western 
Tie  &  Timber  Company  t.  Newport  Land 
Company,  76  Ark.  286,  87  S.  W.  432;  Mc- 
Carty  v.  Wilson,  81  Ark.  115,  88  S.  W.  682; 
Hall  y.  Wellman  Lumbw  Company,  78  Ark. 
408,  94  S.  W.  43;  Terry  v.  Rosell,  32  Ark. 
478,  480;  Foster,  Ex  parte,  11  Ark.  304.  It 
is  true  that  plaintiff  all^;ed  In  his  complaint 
that  defendants  have  and  are  now  trespass- 
ing upon  his  land  to  his  irreparable  Injury, 
but  tbe  evidence  failed  to  sustain  the  allega- 
tion.   Oa  the  contrary,  the  court  found  that 
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they  had  Improved  his  land,  and  awarded 
Boms  of  mon^  to  each  of  them  .for  Improve- 
mentB. 

The  defendants  base  a  claim  to  an  Interest 
to  the  land  upon  a  request  of  them  to  re- 
main at  bis  home,  made  by  plalntlflF  about 
the  2d  day  of  September,  1907,  the  day  after 
their  mother  was  burled.  This  claim  Is  bas- 
ed upon  the  testimony  of  the  defendant  Mrs. 
Beauchamp.  She  testified  that  her  father 
said: 

"  'Leila,  I  know  that  you  intend  to  leave. 
If  you  will  stay  here  and  you  go  and  beg 
Oscar  and  Ella  to  stay,  I  will  give  you  one- 
fourth  of  the  place,  Ella  and  Oscar  each  one- 
fourth,  and  your  two  boys  the  other  one- 
fourth.'  He  said :  There  is  no  other  little 
clod  of  dirt  that  will  be  home  to  you.'  And 
he  said :  'I  wQI  do  different  to  what  I  have 
ever  done.  I  will  do  what  you  say.  I  won't 
be  here  long.' "  Plaintiff  testified :  "A  day 
or  two  after  my  wife  died,  notwithstanding 
the  family  had  been  living  very  disagreeably 
and  unpleasantly  for  a  number  of  years,  I 
suggested  to  Mrs.  Beauchamp  one  morning 
that  I  would  like  for  us  all  to  live  togetber 
in  case  that  we  could  live  and  get  along  in 
peace;  lire  as  a  family  should  live.  I  em- 
phasized that  I  repeated  that  because  we 
had  not  got  along  together  for  a  number  of 
yeais.  But  I  suggested  to  her  that  we  would 
try  to  live  together  If  we  could  live  together 
as  a  family  ought  to,  and  live  in  peace,  and 
spoke  about  it  being  pleasant  for  us  all  to 
live  together  if  we  could  get  along,  and  fur- 
ther that  if  we  all  could  live  together  peace- 
ably, not  saying  we  had  to  remain  on  that 
place,  or  that  they  should  remain,  I  remark- 
ed that  at  my  death,  in  case  of  our  living  to- 
gether as  a  family  should,  if  I  had  anything 
left  to  whom  it  would  belong.  I  told  them 
that  the  land  should  be  divided  between  Mrs. 
Beauchamp,  Oscar,  and  Ella  Davis  in  equal 
parts,  and  John  and  Earl  R.  Beauchamp,  Mrs. 
Beauchamp's  sons,  one-fourth  each.  That 
what  I  had  left  should  be  divided  among 
them  equally."  This  conversation  had  refer- 
ence to  tlie  division  of  his  laud  at  his  death. 
All  of  them  se^n  to  have  understood  that 
the  father  would  hold  the  land  during  his 
life^  and  tliat  at  his  death  it  would  foe  divid- 
ed among  than  in  the  proportion  stated. 
The  promises  made  were  gratuitous.  There 
was  no  contract  The  whole  burden  was  up- 
on the  father.  The  children  were  to  stay 
on  his  place.  They  were  to  pay  no  consid- 
eration, and  have  no  control  of  the  farm  or 
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the  lands  and  to  receive  no  part  of  its  profits. 
There  was  no  stipulation  that  they  would  db 
anything  for  him,  but  only  stay,  make  their 
home  with  him,  he  furnishing  the  home. 
They  acquired  no  Interest  In  his  lands. 

Ella  B.  Davis  acquired  no  right  to  or 
against  the  land  by  the  paper  writing  handed 
to  her  by  her  mother.    It  is  as  follows: 

"After  my  death,  when  this  place  is  sold, 
I  want  Ella  to  have  the  $250.00  that  is  in  It 
and  that  I  give  her  the  wardrobe  and  sew- 
ing machine  and  the  bedstead,  and  I  want 
my  children  to  have  my  part  of  the  land. 

"[Signed]  E.  3.  Davis." 

The  body  of  it  and  the  signature  to  the 
same  are  in  the  handwriting  of  Mr&  Davis. 
It  is  unattested,  and,  under  the  statutes  of 
this  state,  must  be  established.  If  at  all,  by 
the  unimpeachable  evidence  of  at  least  three 
disinterested  witnesses.  Kirby's  Dig.  {  S012, 
subd.  6.  The  writing  In  this  case  was  not  so 
established,  and  was  not  competent  evidence. 
If  It  was,  there  was  no  evidence  that  the 
$250  mentioned  therein  was  used  in  thie  im- 
provement of  the  lands  in  question  under 
the  contract  or  promise  of  plaintiff,  Mrs. 
Davis'  husband,  to  return  the  same.  Plain- 
tiff testified  that  there  was  not  She  had 
the  right  to  give  it  to  him,  or  contribute  it 
to  the  Improvement  of  their  home,  and  he 
cannot  be  forced  to  return  it  Pillow  v.  Sen- 
telle,  48  Ark.  430,  438,  5  S.  W.  783. 

The  Improvements  for  which  the  court  al- 
lowed the  defendants  compensation  were  not 
made  under  color  of  title,  and  under  the 
statute  they  were  not  entitled  to  compensa- 
tion for  the  same.  Kirby's  Dig.  |  2754.  And 
there  were  no  rents  against  which  they  could 
set  off  Improvements  in  equity.  Teaver  v. 
Akin,  47  Ark.  629,  532,  1  S.  W.  772. 

Plaintiff  was  not  liable  to  Mrs.  Beauchamp 
for  the  $65  a  month  she  failed  to  earn  as  a 
traveling  agent  to  sell.  He  had  not  under- 
taken to  pay  her  that  amount  nor  was  such 
a  failure  the  result  of  the  breach  of  contract 
that  she  alleges  that  she  made  with  the 
plaintiff.  The  claim  of  Ella  B.  Davis  for 
compensation  for  services  she  rendered  plain- 
tiff as  a  nurse  or  domestic  is  entirely  distinct 
and  Independent  from  the  subject-matter  of 
this  suit  and  cannot  be  legally  or  equitably 
litigated  in  the  same. 

The  decree  of  the  chancery  court  is  revers- 
ed, and  the  cause  Is  remanded,  with  direc- 
tions to  the  court  to  dismiss  the  complaint 
and  cross-complaints  for  want  of  equity. 
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LONDRT  V.  SOVEREIGN  CAMP  WOOD- 
MEN OF  THE  WORLD  et  al. 

(Kansas  City  Court  of  Appeals,    llissoarl.   Jan. 
10,  1910.) 

1.  iNsuBANCi:  (S  783*)— Mutual  BEWEriT  IN- 
BDRANCE— Right  to  Change  Beneficiary. 

A  beneficiary  has  no  vested  interest  In  a 
benefit  certificate,  but  insured  may  change  his 
beneficiary  at  will,  if  be  does  so  according  to  the 
rules  of  the  association. 

[EW.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1949;    Dec.  Dig.  {  783.»] 

2.  Insurance  (S  782*)— Mutuax  BENsnT  In- 
surance—Payiient  OS  Dues  bt  Benxtici- 

ART 

Under  Rev.  St  1899.  S  1417  (Ann.  St. 
1906,  p.  1116),  that  the  beneficiary  of  a  benefit 
certificate  contracts  to  pay  the  member's  as- 
sessments and  dues,  and  does  so,  does  not  there- 
by deprive  insured  of  the  right  to  change  the 
beneficiary  or  revoke  the  certificate. 

[Bid.  Note. — For  other  caoes,  see  Insurance, 
C!ent  Dig.  §  1948;   Dec.  Dig.  i  782.»] 

8.  Insurance  (|  784*)— Mutual  Benefit  In- 
surance —  Change  of  Beneficiary — Com- 
pliance WITH  By-Laws. 

To  change  the  beneficiary  of  a  benefit  cer- 
tificate, insured  must  substantially  compljr  with 
the  laws  of  the  association,  and  the  adoption  of 
a  particular  method  of  changing  the  benefit  cer- 
tificate is  the  exclusion  of  all  other  methods. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {$  1950-1954 ;   Dec.  Dig.  |  784.*J 

4.  Insurance  (J  784*)— Mutual  Benefit  In- 
surance— Change  of  Beneficiary— Waiv- 
es OF  Provision. 

After  death  of  a  member  of  a  benefit  as- 
sociation, the  association  could  not  waive  as  to 
his  certificate  a  law  of  the  association  provid- 
ing the  method  of  changing  the  beneficiary. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1934;    Dec.  Dig.  f  784.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  John  G.  Park,  Judge. 

Action  by  L.  F.  Loudry  against  the  Sov- 
ereign Camp  Woodmen  of  the  World,  In  which 
Thomas  Wilson  Intervened.  There  was  a 
directed  verdict  against  plaintiff  and  de- 
fendant in  favor  of '  Intervener,  and  plain- 
tiff appeals.    Affirmed. 

S.  M.  Hutchinson,  for  appellant  George 
H.  English,  for  respondent  W^llson.  A.  H. 
Burnett  and  McCune,  Harding,  Brown  & 
Murphy,  for  other  respondents. 

BROADDUS.  P.  J.  This  suit  Is  to  recover 
on  a  benefit  certificate  issued  by  the  Woodmen 
of  the  World  to  William  H.  Nail,  for  the 
beneficiary  therein  named  Malvina  E.  Nail, 
bis  mother,  on  the  16th  day  of  July,  1894. 
The  Insured  died  in  March,  1906,  in  good 
standing,  having  paid  all  his  dues  to  the  so- 
ciety up  to  that  time.  Mrs.  Nail,  the  bene- 
ficiary, died  within  a  few  days  thereafter. 
The  plaintiff  claims  the  benefit  of  the  In- 
surance on  the  following  grounds,  viz.:  That 
during  the  fall  of  1895  she  received  and  ac- 
cepted an  offer  of  marriage  from  the  insured; 
that  at  all  times  since  said  date  said  insured 
acknowledged  her  as  his  affianced  wife,  and 


that  at  the  time  of  her  acceptance  of  said  of- 
fer of  marrtage,  and  in  consideration  of  her 
promise  and  for  other  good  and  valuable  con- 
siderations, he  agreed  to  and  did  name  plain- 
tiff as  the  beneficiary  in  safd  certificate,  and 
informed  her  that  under  the  laws  and  by- 
laws of  the  society  said  certificate  was  pay- 
able to  her  at  his  death.  She  further  claims 
that  since  the  date  of  her  engagement  to  the 
insured  she  loaned  him  divers  sums  of  money, 
aggregating  more  than  $1,000,  which  were 
evidenced  by  his  promissory  notes,  and  that 
in  consideration  for  such  loans  he  made  a 
written  assignment  of  the  benefits  of  the  cer- 
tificate to  plaintiff.  The  evidence  shows  that 
plaintiff  loaned  the  Insured  divers  snms  of 
money.  On  December  14,  1895,  he  borrowed 
from  her  $310,  due  In  one  year,  for  which  be 
executed  his  promissory  note.  At  one  other 
time  he  borrowed  $50,  and  at  another  time 
$300,  for  -which  be  merely  acknowledged  re- 
ceipt by  memorandum  In  writing.  On  Dec- 
ember 14,  1808,  he  borrowed  $100,  as  evi- 
denced by  a  writing  as  follows:  "I  Iwrrowed 
from  Miss  L.  F.  Londry,  1233  Grand  Avenue, 
Room  16,  my  intended  wife,  the  sum  of  one 
hundred  dollars,  for  whicta  all  money  I  have 
borrowed  from  her  Is  covered  by  an  insur- 
ance policy  which  I  want  her  to  have  In  case 
of  my  death.  W.  H.  Nail."  There  was  abun- 
dant evidence  going  to  show  that  an  engage- 
ment to  marry  existed  between  the  two,  and 
the  reason  he  gave  for  not  consummating  It 
was  that  he  could  not  afford  to  do  so  while 
his  mother  lived,  as  he  would  have  to  support 
her.  There  was  no  proof  of  assignment  by 
the  deceased  to  the  plaintiff  of  the  benefit 
certificate,  nor  was  thM-e  any  tending  to  show 
that  he  at  any  time  made  any  promise  to 
that  effect,  or  that  the  society  knew  of  the 
relation  existing  between  him  and  plaintiff. 
The  defendant  acknowledged  its  liability, 
but  denied  that  plaintiff  was  entitled  to  the 
benefits  of  the  certificate,  and  set  up  that  It 
was  payable  to  Thomas  Wilson,  the  admin- 
istrator of  the  estate  of  Malvina  E.  Nail, 
the  beneficiary  named.  Wilson  voluntarily 
appeared  and  entered  bis  appearance  and 
claimed  the  benefits  as  such  administrator. 
The  defendants  offered  no  evidence.  The 
court  Instructed  the  jury  to  return  a  verdict 
In  favor  of  the  administrator  and  against 
plaintiff,  and  against  the  defendant  society 
for  the  face  of  the  policy  and  Interest  The 
Jury  returned  a  verdict  as  directed,  upon 
which  judgment  was  entered,  and  plaintiff 
appealed. 

If  the  plaintiff  was  affianced  to  be  married 
to  the  deceased  she  was  a  proper  subject  as 
a  beneficiary,  and  that  she  was  so  we  think 
is  established  by  the  evidence.  The  oertifl- 
cate  was  issued  and  accepted  subject  to  the 
constitution,  laws,  and  by-laws  of  the  asso- 
ciation. In  the  by-laws  of  the  association  It 
Is  provided  that:  "Should  a  member  desire  to 


•For  otlier  cases  lee  same  topic  and  lectlon  NUMBER  tn  Dec.  ft  Am.  Digs.  1907  te  data,  *  Reporter  Indas«» 


Digitized  by  VjOOQIC 


Ua) 


PLATTB  CITY  ▼.  PAXTON. 


631 


change  hla  beneficiary  or  beneflciaries,  be 
can  do  so  upon  the  payment  of  a  fee  of  one 
dollar  and  the  surrender  of  his  certificate  to 
the  clerk  of  his  camp  with  the  desired  change 
noted  thereon.  The  certificate  and  fee  sliall 
be  forwarded  to  the  sovereign  clerk  or  bead 
clerk,  who  shall  Issne  and  return  a  new  cer- 
tificate as  requested."  The  deceased  did  not, 
as  we  have  seen,  at  any  time  attempt  to 
comply  with  the  law  in  order  to  change  the 
beneficiary  in  his  certificate  from  that  of  his 
mother  to  the  plaintlfF.  It  is  well  settled  law 
that  a  beneficiary  has  no  rested  interest  in 
the  certificate,  bnt  insured  may  change  his 
beneficiary  at  will,  if  he  does  so  according  to 
tbe  rules  and  regulations  of  the  association 
providing  for  such  change.  Grand  Lodge 
A.  O.  U.  W.  V.  O'Malley,  114  Mo.  App.  191, 
88  S.  W.  6&  The  statute  provides,  in  cases 
where  the  beneficiary  contracts  to  pay  the 
member's  assessments  and  dues,  and  does  ei- 
ther, it  does  not  deprive  tbe  member  of  the 
right  to  change  tbe  name  of  the  beneficiary  or 
revoke  the  certificate,  provided  that  such 
change  or  revocation  be  done  in  tbe  manner 
provided  by  the  laws  of  the  association.  Rev. 
St.  1890,  I  1417  (Ann.  St  1906,  p.  1116).  We 
have  understood  always  that  in  order  to 
change  the  beneficiary,  the  insured  must  sub- 
stantially comply  with  tbe  provisions  of  tbe 
laws  of  the  order  of  which  he  is  a  member, 
providing  for  such  change,  and  that  the  adop- 
tion of  a  particular  method  of  changing  a 
benefit  certificate  is  the  exclusion  of  all  other 
methods.  Goleman  v.  Knights  of  Honor,  18 
Mo.  App.  189;  Head  r.  Council  Cath.  Knights, 
64  Mo.  App.  212. 

The  plaintiff  seeks  to  avoid  the  effect  of 
the  said  law  of  the  association  on  the  ground 
that  the  association  waived  compliance  there- 
with in  a  sutMequent  by-law.  It  reads: 
"After  a  beneficiary  certificate  shall  have 
been  in  force  for  five  consecutive  years  im- 
mediately preceding  the  death  of  a  member, 
the  sovereign  camp  shall  not  contest  its  pay- 
ment on  any  grounds  whatever,  except  the 
sovareign  died  by  tbe  hands  of  the  bene- 
ficiary, or  beneficiaries  named  therein  and  it 
be  clearly  shown  that  the  same  was  not  an 
accident."  We  cannot  see  that  this  by-law 
has  any  application  to  the  case,  as  tbe  de- 
fendant is  in  no  way  contesting  its  liability, 
bnt  on  the  contrary  admits  that  it  is  liable. 
The  defendant  only  asks  that  the  court  ad- 
Judge  to  whom  the  benefit  shall  be  paid.  The 
plaintiff  contends  that  tbe  defendant  asso- 
ciation by  its  original  answer  waived  a  com- 
pliance with  said  law.  We  have  examined 
the  answer,  and  we  find  nothing  therein  that 
in  tbe  least  degree  tends  to  show  any  such 
waiver,  and  besides  it  did  not  have  the  pow- 
er to  do  so  after  the  death  of  the  member. 

Much  of  plalntifTs  argument  is  taken  up 
with  her  contention  that  the  member  had  a 
vested  interest  in  the  benefit  certificate  in 
question   and  could  therefore  deal   with  it 


as  with  other  property  belonging  to  him, 
and  has  cited  authorities  tending  to  sup- 
port her  views,  but  as  sncb  is  not  the  law  In 
this  state,  as  we  have  shown,  we  refrain 
from  comment  on  this  position.  We  do  not 
believe  there  Is  a  single  debatable  question 
raised  on  tbe  appeal. 
AflBrmed.  All  concur. 


PIiATTB   CITY   T.    PAXTON. 

(Kansas  City  Court  of  Appeals.    MissonrL    Jan. 

10,  1910.    Rehearing  Denied  Jan.  24,  1910.) 

1.  MuNiciPAi,  Corporations  (}  359*)— Pub- 
lic Improvements— Contracts— SurriciEM- 
CT  of  Performance. 

Where  a  party  contracts  to  construct  a 
sidewalk  on  the  established  grade,  a  substantial 
compliance  with  this  specification  is  sufficient.' 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  IMg.   |  891;    Dec.  Dig.  S 

2.  MtjNiciPAi.  Corporations  (S  280*)— Pub- 
lic IMFBOVKMENTS— PrELIMIHART  PROCEED- 
ING S—PETITIO  N  . 

Rev.  St.  1899,  {  5989  (Ann.  St  1906,  p. 
3024),  provides  that  upon  the  petition  of  ten 
citizens  of  the  city,  tbe  board  of  aldermen  shall 
have  power  to  make  contracts  for  the  construc- 
tion of  sidewalks,  and  section  5991  that  in  ad- 
dition to  the  powers  hereinbefore  granted,  the 
board  of  aldermen  may,  by  ordinance  or  resolu- 
tion, condemn  wooden  and  defective  sidewalks, 
remove  them,  and  provide  for  tbe  construction 
of  new  walks.  Held,  under  tliese  provisions 
that  the  petition  is  required  only  where  a  side- 
walk is  to  be  constructed  for  the  first  time,  and 
not  where  an  old  or  defective  walk  is  to  be  re- 
moved and  replaced  by  a  new  one. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  740;    Dec.  Dig.  ( 

3.  Municipal  Corporations  (|  314*)— Pub- 
lic Improvements  —  Ordinances  —  Plans 
AND  Specifications. 

Plans  and  specifications  for  the  construc- 
tion of  a  sidewalk  need  not  be  filed  with  the 
city  clerk  at  the  time  the  ordinance  authorizing 
the  improvement  is  passed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  827,  828 ;  Dec.  Dig. 
{  314.*] 

4.  Municipal  Corporations  (8  314*)— Pub- 
lic Improvements- Ordinances— ^  Plans 
AND  Spbcificationb— Statuiss. 

Reference  in  an  ordinance  authorizing  a 
street  improvement  to  plans  and  sppcifipationg 
on  file  as  allowed  by  Rev.  St  1890,  8  5989 
(Ann.  St.  1906,  p.  3024),  is  only  a  statutory 
substitute  for  their  incorporation  within  the  or- 
dinance ;  and,  where  this  is  done,  no  plans  or 
specifications  need  be  filed. 

[E:d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  827,  828 ;  Dec.  Dig'. 
(  814.*] 

5.  Munictpal  Corporations  (8  338*)— Pub- 
lic Improvements  —  Contracts  —  Accept- 
ance OF  Bids. 

Where  a  city  ordinance  was  passed  au- 
thorizing a  street  improvement  and  plaintiff 
submitted  a  bid  for  the  work  duly  signed  which 
was  accepted  by  a  resolution  of  the  city  coun- 
cil properly  passed  and  made  of  record,  this 
was  a  sufficient  compliance  with  Rev.  St.  1899, 
8  6759  (Ann.  St  1906,  p.  3327),  prescribing  that 
contracts  made  by  a  city  be  in  writing,  and  8ut>- 
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■cribed  by  the  parties  thereto,  ao  as  to  render 
the  aaaessment  for  the  improvement  valid. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  867;  Dec.  Dig.  { 
83a*] 

&  municipai,  c0ep0bati0n8  (j  338*)— pub- 
lic ilcpbovemxhts  —  fobmai.  contbact  — 
Necebsitt. 

A  written  contract  can  create  no  rights  or 
obligations  in  excess  of,  or  defeat  those  created 
by,  an  ordinance;  and,  where  a  city  ordinance 
was  passed  authorizing  a  street  improvement, 
and  plaintiff  submitted  a  bid  for  the  worlc,  duly 
signed,  which  was  accepted  by  a  resolution  of 
the  city  council,  properly  passed  and  made  of 
record,  there  was  no  necessity  for  a  separate 
written  contract. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporaticms,  Cent.  Dig.  i  867;  Dec  Dig.  § 
338.*] 

7.  MUNICIPAI,  COBPOBATIONS  (§  835*)— PUB- 
LIC    IMPBOVEMENTS— CONTEACXe- ACOEPT- 

*ANCE  or  Bids. 

Where  a  city  ordinance  was  passed  an- 
thorizing  a  street  improvement,  and  plaintiff 
submitted  a  bid  for  the  work,  which  was  ac- 
cepted by  resolution  providing  that  the  work 
be  completed  within  30  days,  this  provision  did 
not  inject  a  new  condition  into  the  contract  so 
as  to  render  the  acceptance  incomplete,  since 
the  ordinance,  not  specifying  a  time  for  the  com- 
pletion of  the  work,  by  Implication  required  it 
to  be  done  within  a  reasonable  time,  and  the 
designation  in  the  resolution  of  80  days,  which 
was  a  reasonable  time  under  the  circumstances, 
constituted  no  new  element,  and  the  ordinance 
would  control  over  a  resolution  accepting  a  bid 
for  performance  of  the  work,  and  providing  that 
it  be  completed  either  in  an  unreasonably  long 
or  short  time,  so  that  that  part  of  the  resolu- 
tion should  l)e  considered  as  surplusage. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  861;  Dec.  Dig.  S 
335.*] 

Appeal  from  Circuit  Court,  Platte  County; 
A,  D.  Humes,  Judge. 

Action  by  the  City  of  Platte  City,  to  the 
use  of  W.  A.  Prior,  against  "William  M.  Pax- 
ton.  From  a  Judgment  for  plaintiff,  defend- 
ant  appeals.    Affirmed. 

William  M.  Paxton,  J.  W.  Coo<t8,  and  C. 
H.  Winston,  for  appellant  James  H.  Hull, 
for  respondent. 

JOHNSON,  J.  This  suit  Is  to  enforce  the 
Uen  of  a  special  tax  bill  Issued  by  Platte 
City,  a  city  of  the  fourth  class.  In  payment 
of  the  cost  of  laying  a  granitoid  sidewalk  In 
front  of  premises  of  defendant.  The  answer 
Interposes  a  number  of  defenses.  The  cause 
was  tried  to  the  court  without  the  aid  of  a 
Jury,  and  judgment  was  entered  for  plaln- 
tur.    Defendant  appealed. 

On  May  1,  1907,  an  ordinance  was  passed, 
entitled  "An  ordinance  to  condemn  wooden 
and  briclc  and  defective  sidewalks  In  the  city 
of  Platte  City  and  for  the  removal  of  all 
walks  so  condemned  and  to  provide  for  the 
construction  of  new  sidewalks  so  condemn- 
ed and  removed."  A  wooden  sidewalk  In 
front  of  defendant's  property  was  condemn- 
ed In  this  ordinance,  and  was  ordered  to  be 
removed  and  replaced  by  a  granitoid  side- 
walk.   Defendant  failed  to  comply  with  the 


ordinance,  and  on  August  7th  of  the  same 
year  another  ordinance  \ma  passed,  in  which, 
after  redttng  the  enactment  of  the  first  ordi- 
nance, and  defendant's  refusal  to  comply 
with  its  requiremesta,  It  was  provided  that 
the  wooden  walk  be  removed  and  replaced  by 
a  granitoid  walk.  Full  specifications  for 
the  Improvement  were  embodied  In  the  or- 
dinance. The  specifications  Included  the 
work  of  exoavatlng,  and  provided  that  the 
cost  of  snch  work  should  be  treated  as  a 
part  of  the  cost  of  the  Improvement  The 
street  commissioner  was  ordered  to  prepare 
specifications  and  an  estimate  of  the  cost  of 
the  Improvement,  to  file  them  with  the  dty 
clerk,  and  then  to  advertise  for  bids.  In 
obedience  to  this  ordinance,  the  street  com- 
missioner prepared  and  filed  plans  and  spec- 
ifications, which  were  the  same  as  those 
embraced  In  the  ordinance,  with  the  excep- 
tion that  they  failed  to  mention  the  work 
of  making  the  necessary  excavation  for  the 
sidewalk.  An  estimate  was  filed  at  the  same 
time,  and.  In  further  compliance  with  the 
ordinance,  an  advertisement  was  made  for 
bids,  and  in  response  thereto  plaintiff  filed 
the  following  bid  on  October  2d:  "I,  W,  A. 
Prior,  agree  to  furnish  all  materials,  forms, 
labor,  etc.,  necessary  to  build  and  complete 
the  said  sidewalks  as  specified  In  notice  and 
to  do  all  work  according  to  specifications 
and  In  a  workmanlike  manner  for  the  sum  of 
twenty  cents  i)er  square  foot."  At  a  regular 
meeting  of  the  board  of  aldermen  held  Oc- 
tober 2d,  a  motion  was  carried  that  the  bid 
of  plaintiff,  being  the  only  bid,  and  conse- 
quently the  lowest  and  best  bid,  be  accepted, 
and  "It  Is  also  further  ordered  that  W.  A. 
Prior  construct  the  walks  within  30  days 
from  the  time  of  the  letting  of  the  contract" 

No  written  contract  was  executed  by  the 
parties;  the  ordinance,  bid,  and  acceptance 
by  motion  being  treated  as  the  contract  It 
Is  conceded  the  work  was  done  in  accordance 
with  the  specifications,  except  in  one  par- 
ticular. The  ordinance  required  the  walk  to 
be  laid  on  the  established  grade.  Defend- 
ant contends  this  was  not  done,  while  plain- 
tiff contends  that  this  requirement  was  sub- 
stantially met.  After  the  coiiq>letIon  of  the 
vrork  (accomplished  within  30  days  of  the 
passage  of  the  motion  accepting  the  bid), 
an  ordinance  was  passed  ratifying  all  that 
bad  been  done,  and  an  assessment  was  lev- 
ied, and  the  tax  bill  In  suit  Issued  in  con- 
formity thereto.  The  court  made  the  follow- 
ing special  findings  of  fact: 

"The  court  having  t)een  nequested  by 
plaintiff  to  make  a  special  finding  of  facts, 
makes  the  following  finding:  The  court  finds 
that  at  the  time  of  the  i>asslng  of  all  the  or- 
dinances in  question,  and  at  all  times  men- 
tioned in  the  pleading  and  evidence,  that 
the  city  of  Platte  dty  was  a  city  of  the 
fourth  class,  duly  and  legally  incorporated 
under  the  laws  of  the  state  of  Missouri, 


•I>or  othw  OMM  SM  sun*  topic  and  section  MUMBBR  In  D«c.  *  Am.  Diss.  UOT  to  <late,  *  B«ort«r  ladaxM 


Digitized  by  VjOOQIC 


UoO 


PLATTB  CITY  t.  PAXTON. 


533 


and  existing  and  acting  as  sach  at  all  times 
mentioned  in  the  pleadings  and  tbe  evl- 
dencew  The  court  further  finds  that  In  this 
particular  matter  of  constructing  sidewalks 
In  front  of  the  property  described  In  the  peti- 
tion the  city  proceeded  under  the  general 
statute  giving  the  city  power  to  tear  up 
wooden  sidewalks  and  replace  them.  The 
court  finds  that  at  the  time  this  sidewalk 
was  condemned  by  the  city  authorities  the 
wooden  sidewalk  existing  In  front  of  the 
property  mentioned  in  the  petition  was  In 
a  dilapidated,  dangerous,  and  unsafe  condi- 
tion. The  court  finds  that  the  ordinance, 
orders,  and  offldal  acts  of  the  o£Bcers  of  the 
city  of  Platte  City,  concerning  the  condemn- 
ing and  removal  and  tearing  up  of  the  old 
walks,  and  replacing  them  by  putting  down 
the  granitoid  walks  In  question,  was  legal 
and  conformed  to  the  ordinances  of  the  city 
of  Platte  Caty,  and  also  to  the  laws  of  this 
8tat&  The  court  further  finds  that  all  of 
the  proceedings  and  ordinances  condemning 
and  tearing  up  of  the  old  wooden  sidewalks 
and  oonstructing  and  building  the  granitoid 
sidewalks  were  legal  and  valid,  and  that  the 
proceedings  were  according  to  law.  The 
court  further  finds  that  from  the  weight  of 
the  evidence  In  the  case  the  granitoid  side- 
walk constructed  on  the  premises  described 
In  the  petition  is  substantial,  and  Is  practi- 
cally on  grade  according  to  the  lay  of  tbe 
land  and  the  surface  of  the  land  and  street, 
and  the  finding  will  be  for  the  plalntlfT." 

These  findings,  so  far  as  they  relate  to 
controverted  issues  of  fact,  will  be  treated 
hs  the  vMdlct  of  a  Jury.  On  the  Issue  of 
whether  the  sidewalk  was  laid  on  the  es- 
tablished grade  we  find  credible  evidence  In 
the  record  sniH^orting  the  finding  of  the 
court  tliat  the  sidewalk  substantially  con- 
fbrms  to  that  established  grade.  A  substan- 
tial compliance  with  specifications  in  such 
cases  Is  a  sufficient  compliance.  It  would  be 
a  harsh  and  unjust  rule  that  would  require 
the  contractor  to  construct  the  sidewalk  to 
conform  exactly  in  Its  whole  course  to  the 
establli^ed  grade. 

Many  points  are  made  by  defendant  In 
support  of  his  contention  that  the  proceed- 
ings leading  to  tlie  assessment  were  Invalid 
for  tlie  reason  that  they  did  not  meet  the  re- 
qnlrements  of  tbe  statute.  We  shall  discuss 
all  of  these  points  we  deem  of  sufficient  mer- 
it to  call  for  special  notice. 

First,  It  is  said  the  dty  had  no  authority 
to  condemn  the  old  sidewalk  and  to  order 
the  construction  of  a  new  one  to  replace  it, 
since  it  appears  that  no  petition  of  10  citi- 
zens was  filed.  The  statute  provides  (sec- 
tion 5869,  Rev.  St  1899  [Ann.  St  1906,  p. 
3024]):  "Upon  the  petition  of  any  ten  clti- 
lens  of  the  city  the  board  of  aldermen  shall 
have  power  to  make  contracts  for  the  con- 
struction of  sidewalks,"  etc.  Section  6991 
provides:  "In  addition  to  the  powers  herein- 
before granted,  the  board  of  aldermen  may, 
by  ovdlnance  or  resolution,  condemn  wood- 


en and  defective  sidewalks,  and  may  remove 
walks  BO  condemned  and  may  provide  for 
the  construction  of  new  sidewalks  in  tbe 
place  of  walks  so  condemned  and  removed." 
Construing  these  two  sections  together,  we 
think  they  express  tbe  legislative  Intent  Of 
requiring  a  petition  of  10  citizens  only  in 
instances  where  It  is  proposed  to  construct  a 
sidewalk  for  the  first  time,  and  not  to  cases 
where  it  is  proposed  to  remove  an  old  and 
defective  sidewalk  and  replace  It  with  a 
new  one.  The  latter  cases  fall  within  tbe 
purview  of  section  5991,  wbich  appears  to 
dispense  with  tbe  filing  of  an  initiatory  petl- 
Uon. 

Further,  it  is  argued  that  the  proceedings 
were  void  because  the  plans  and  qpeclflca- 
tlons  referred  to  In  the  ordinance  authorizing 
the  improvement  were  not  on  file  with  the 
city  clerk  a;t  the  time  of  the  passage  of  that 
ordinance.  The  statutes  make  a  marked  dis- 
tinction between  sidewalks  and  other  classes 
of  street  improvements,  such  as  paving  and 
grading.  In  the  latter  cases  tbe  Initiatory 
proceedings  must  either  contain  the  plans 
and  specifications,  or  else  refer  to  plans  and 
specifications  then  on  file.  This  Is  for  the 
protection  5of  the  property  owners  to  be  af- 
fected. They  must  be  given  «n  opportunity 
to  arrest  the  proceedings  by  a  majority  pro- 
test against  the  improvement  City  of  Kirks- 
vlUe  V.  Coleman,  108  Mo.  App.  215,  77  S. 
W.  120;  Paving  Co.  v.  O'Brien,  128  Mo.  App. 
loc.  clt  281,  107  S.  W.  25.  But  the  law 
makes  no  provision  of  this  character  where 
a  sidewalk  is  to  be  constructed,  and  conse- 
quently there  is  no  necessity  for  tbe  plans 
and  specifications  to  be  on  file  at  tbe  time 
of  the  enaotment  of  the  ordinance  authoriz- 
ing the  Improvement.  Moreover,  In  cases 
such  as  the  present,  where  the  ordinance  it- 
self embodies  full  plans  and  specifications,, 
it  Is  immaterial  whether  or  not  they  be  filed 
at  all.  Reference  in  the  ordinance  to  plans 
and  spedflcatlons  Is  only  a  statutory  substi- 
tute (section  5989)  for  their  incoiporatlmi 
with  tbe  ordinance. 

Next,  defendant  insists  that  the  assess- 
ment was  invalid  because  no  written  con- 
tract was  executed  by  the  city  and  plaintiff 
(citing  section  6759,  Rev.  St  1899  [Ann.  St 
1906,  p.  3327]).  The  ordinance,  plaintiff's 
written  bid  duly  signed,  and  the  resolution 
accepting  the  bid,  which  was  duly  passed 
and  made  of  record,  constituted  a  written 
contract,  and  were  a  sufficient  compliance 
with  the  statute.  It  is  the  law  that  the 
written  contract  can  create  no  rights  or 
obligations  in  excess  or  defect  of  those  cre- 
ated by  tbe  ordinance;  and,  this  being  true, 
what  necessity  can  there  be  for  the  execu- 
tion of  a  separate  written  contract? 

Defendant  urges  that  the  acceptance  by 
the  city  did  not  close  the  contract,  because 
It  lnje<?ted  a  new  condition;  1.  e.,  that  the 
work  ^ould  be  completed  in  30  days.  The 
oidlnance  did  not  specify  a  time  for  the 
completion  of  the  work,  and  theref<Hre,  by 
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Imidlcation,  required  the  Improvement  to  be 
completed  wltbln  a  reasonable  time.  It  ap- 
pears that  the  motion  accepting  the  bid 
merely  specifled  a  reasonable  time,  and  there- 
fore did  not  attempt  to  add  a  new  condi- 
tion to  the  contract  expressed  In  the  ordi- 
nance; but,  if  the  time  stated  had  been  ei- 
ther unreasonably  long  <«  short,  the  ordi- 
nance would  control,  and  that  part  of  the 
motion  should  be  regarded  as  mere  surplus- 
age because  of  Its  utter  Imiwtence. 

We  conclude  rtha:t  the  proceedings  leading 
to  the  issuance  of  the  tax  bill  were  valid, 
and  accordingly  the  Judgment  la  affirmed. 
All  concur. 


SIMMONS  et  al.  v.  ONETH. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 
8,  1910.) 

1.  Bbokxbs  (§§   54,  56*)— RiOHT  to  CoiUtis- 

BIONS. 

A  brolier  earns  his  commission  when  be 
produces  and  IntToduces  to  his  principal  a  buyer 
able,  ready,  and  willing  to  buy  on  the  terms 
at  which  the  brolcer  is  authorized  to  Eell,  and, 
where  he  is  the  procuring  cause  of  the  negotia- 
tions which  result  in  a  sale,  he  is  entitled  to 
his  commission,  even  though  the  negotiations 
were  conducted  and  concluded  by  the  principal 
in  person. 

[EM.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  §§  65,  85-89 ;    Dec.  Dig.  $f  54,  56.*] 

2.  Bbokebs  (S  63*)— Right  to  Coiocissions. 

Where  the  owner  on  the  production  of  a 
purchaser  by  the  brolcer  fixes  or  varies  the 
terms,  he  is  liable  for  commission  if  he  fails 
to  carry  out  bis  contract,  and  convey  according 
to  the  modified  terms  agreed  upon  by  the  buyer. 
[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 
Dig.  i$  79,  81,  94-96 ;   Dec.  Dig.  i  63.*] 

3.  Bbokebs  ($  64*)— Right  to  Coumissions. 

The  owner  of  property  placed  it  with  bro- 
kers for  sale  at  $3,200.  The  brokers  found  a 
purchaser  able,  ready,  and  willing  to  purchase 
tOT  $2,900  provided  he  could  have  possession 
on  or  jjefore  November  20th.  The  owner  agreed 
to  take  that  sum  and  to  give  possession  on  that 
date  if  nothing  prevented  but,  having  met  with 
misfortune  mtucfng  his  moving  from  the  place 
difficult,  he  in  good  faith  offered  to  give  posses- 
sion on  November  22d,  which  the  prospective 
purchaser  refused.  It  did  not  appear  that  the 
prospective  purchaser  was  ever  ready  and  will- 
ing to  buy  unless  he  could  have  possession  on 
November  20th,  the  day  fixed  in  his  proposition. 
Held  that,  as  the  prospective  purchaser  only 
agreed  to  buy  if  he  could  have  possession  on  that 
date,  the  brokers  did  not  find  a  purchaser  ready, 
able,  and  willing  to  take  the  property  upon 
the  owner's  terms,  and  did  not  earn  their  com- 
missions. 

[Ed.  Note.— For  other  cases  see  Brokers,  Cent. 
Dig.  S{  75-81;   Dec  Dig.  {  54.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty ;   James  T.  Neville,  Judge. 

Action  by  F.  O.  Simmons  and  another 
against  J.  F.  Oneth.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Affirmed. 

Watson  &  Salyer,  for  appellants.  A.  H. 
Wear,  for  respondent 


GRAY,  J.    This  caose  was  commenced  in 

the  Greene  county  circuit  court  in  January, 
1908,  to  recover  a  commission  for  finding  a 
purchaser  for  the  farm  of  the  respondent 
The  answer  was  a  general  d«ilai.  A  Jury 
was  waived  and  a  trial  had  December  28, 
1908,  resulting  In  a  Judgment  for  the  defend- 
ant, and  plaintiffs  appealed. 

There  is  not  much  controversy  over  the 
facts  In  the  case,  and  a  correct  statement 
of  the  same  is  about  as  follows:  The  de- 
fendant owned  a  farm  In  Webster  county, 
and  listed  the  same  with  the  appellants,  or 
one  of  them,  as  real  estate  agents,  to  selL 
The  appellants  advertised  the  farm  for  sale, 
and  finally  Interested  one  C.  W.  Bryan,  of 
Rhome,  Tex.,  to  come  to  Springfield  In  Octo- 
ber, 1907,  with  the  view  of  purchasing  the 
farm.  The  appellant  Watts  took  Bryan  out 
In  the  country  to  see  some  farms,  and  includ- 
ing the  farm  of  the  respondent  At  the  time 
the  farm  was  placed  with  the  agents  to  sell 
the  price  was  fixed  at  $3,200,  with  nothing 
said  about  time  for  possession.  After  some 
talk,  the  defendant  reduced  the  price  to  $2,- 
900,  but  the  deal  was  not  consummated,  and 
Bryan  went  to  his  Texas  home.  On  October 
15,  1907,  Bryan  wrote  Watts  at  RogersvlUe, 
stating  that  he  would  take  Oneth's  farm  at 
$2,900,  and  that  he  wanted  possession  the 
15th  of  November,  or  as  soon  as  possible.  On 
October  19th  Bryan  wrote  the  bank  at  Rog- 
ersvlUe, Inclosing  a  check  for  $500,  to  be 
held  as  a  forfeit  on  the  deal  for  the  respond- 
ent's land.  In  this  letter  the  bank  was  di- 
rected to  sign  a  contract,  binding  Bryan  to 
buy  the  land  for  $2,900,  possession  to  be  giv- 
en on  or  before  November  20th.  On  the  same 
date  he  wrote  the  respondent  a  letter  in- 
forming him  that  he  had  sent  the  Check  for 
$500  to  the  bank  as  a  forfeit,  and  that  he  had 
agreed  to  take  the  place  for  $2,900,  provided 
Oneth  would  furnish  a  perfect  abstract  of 
title  and  warranty  deed,  and  possession  of 
place  by  November  20,  1907.  On  October 
24th  the  respondent  answered  the  letter,  ac- 
cepting the  terms,  except  as  to  possession, 
and  said  in  regard  to  that  matter:  "Will 
try  and  give  possession  of  the  place  by  the 
20th  of  November,  If  nothing  prevents." 
About  the  15th  of  November  Bryan  came  to 
Missouri  and  wanted  possession  of  the  farm 
by  the  20th,  according  to  his  proposition  of 
purchase.  Oneth  Informed  him  he  could  not 
give  possession  on  the  20th,  that  he  would 
have  to  have  eight  days  longer,  but  finally 
offered  to  give  possession  by  the  22d  of  No- 
vember. Bryan  objected  to  this,  said  he  had 
bis  family  paying  board  at  a  hotel,  and 
wanted  to  get  on  the  farm  where  the  mem- 
bers of  his  family  could  have  some  rest  The 
respondent  Informed  him  that  he  could  not 
give  possession  on  the  20th  on  account  of  mis- 
fortunes ;  that  on  the  17th  of  November,  his 
boy,  who  was  teaching  school,  had  be«i  stab- 
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bed  by  a  pnpU ;  that  one  of  his  hones  had 
Uied  aud  oue  had  got  sick,  and  he  had  to  de- 
pend on  his  neighbors  to  get  rid  of  things  on 
the  farm,  but  he  would  give  him  possession 
by  the  22d,  as  above  stated. 

Bryan  at  all  times  refused  to  carry  ont 
the  <»ntract  unless  he  could  have  posses- 
sion on  the  20th.  It  seems  while  the  parties 
were  thns  quibbling  and  unable  to  agree  on 
the  date  of  possession  the  deal  was  called  off. 
A  real  estate  broker  earns  his  commission 
when  he  produces  and  introduces  to  his  prin- 
cipal a  buyer  who  is  able,  ready,  and  willing 
to  buy  on  the  terms  at  which  the  broker  is 
authorized  to  sell;  and,  where  the  agent  Is 
the  procuring  cause  of  negotiations  which  re- 
sult in  the  sale,  he  Is  entitled  to  his  commis- 
sion, even  though  the  negotiations  were  con- 
ducted and  concluded  by  the  principal  in 
person.  Morgan  v.  Keller,  194  Mo.  663,  92 
S.  W.  75.  And  the  authorities  agree  that 
where  the  principal,  on  the  production  of  a 
purchaser  by  the  broker,  fixes  or  varies  the 
terms,  he  is  liable  for  the  commission  if  he 
fails  to  carry  out  his  contract,  and  convey  ac- 
cording to  the  modified  terms  agreed  upon  by 
the  buyer.  Bailee  v.  McMurray,  113  Mo.  App. 
253,  88  S.  W.  157. 

In  this  case  when  the  property  was  placed 
In  the  hands  of  the  agents  to  sell  for  $3,200, 
and  no  time  fixed  for  possession  to  be  given, 
the  agents  were  entitled  to  their  commission 
when  they  produced  a  person  ready,  able,  and 
willing  to  take  the  property  for  $3,200,  and 
the  respondent  could  not  have  avoided  the 
payment  of  the  commission  by  refusing  pos- 
session at  once.  But  In  this  case  the  appel- 
lants did  not  find  a  purchaser  ready  and  will- 
ing to  buy  the  property  at  the  price  first 
fixed  by  the  respondent  On  the  contrary, 
they  found  a  man  ready  and  willing  to  buy 
the  property  for  $2,900,  provided  he  could 
have  possession  on  or  before  November  20th. 
The  respondent  never  agreed  to  give  posses- 
sion on  November  20th.  He  agreed  to  give 
possession  on  that  date  If  nothing  prevented. 
It  stands  admitted  In  the  case  that  his  boy 
had  been  stabbed  on  the  17th  of  the  month ; 
that  one  of  his  horses  had  died  and  another 
was  sick,  so  that  he  had  to  rely  somewhat 
on  his  neighbors  for  assistance  in  gathering 
his  crops.  With  all  of  this  showing  that  he 
was  acting  in  the  utmost  good  faith,  he  offer- 
ed to  give  possession  on  the  22d  of  the  month, 
and  to  pay  the  board  of  Mr.  Bryan's  family 
at  a  hotel  for  the  extra  time.  This  proposi- 
tion Bryan  refused  to  accept,  and  there  is  no 
testimony  in  this  case  that  he  ever  was  ready 
and  willing  to  buy  the  property  unless  he 
could  have  possession  on  the  20th  of  Novem- 
ber, the  day  fixed  in  his  proposition  to  pur- 
chase. 

When  Onetb  altered  the  terms  upon  which 
be  had  authorized  the  appellants  to  sell  his 
farm,  he  had  the  right  to  fix  the  time  for 
possession.  When  Bryan  offered  to  purchase. 


he  had  the  right  to  fix  in  his  offer  the  date 
when  he  was  to  have  possession.  Oneth  at 
no  time  bad  a  binding  contract  which  he 
could  have  enforced  against  Bryan,  as  Bryan 
only  agreed  to  buy  if  he  could  have  posses- 
sion on  November  20th.  The  appellants  fail- 
ed to  find  a  purchaser  ready,  able,  and  will- 
ing to  take  the  farm  upon  the  terms  fixed  by 
the  owner,  and  therefore  did  not  earn  their 
commissions. 

The  judgment  Is  for  the  right  party,  and 
wUl  be  afilrmed.    All  concur. 


TYLER  ESTATE  v.   HOFFMAN. 

(St.  Louis  Court  of  Appeals.     Missouri.     Jan. 

4,  1910.    Rehearing  Denied  Jan.  18,  1910.) 

1.  COBPOBATIONS  (§  415*)— COBPOBATB  OFFI- 

CEES—AtjTHOBiTT— By-Laws. 

A  corporate  by-law  giving  the  president  au- 
thority to  check  on  the  funds  of  the  company  in 
the  bank,  and  saying  "notes,  drafts,  acceptances 
and  other  pecuniary  obligations  in  connection 
with  the  business  of  the  company  may  be  exe- 
cuted by  the  president,"  did  not  of  itself  give 
express  authority  to  create  liens  on  its  prop- 
erty by  mortgage  or  pledge. 

[Ed.  Note.-.-For  other  cases,  see  Corporations, 
Cent.  Dig.  f  1667;  Dec  Dig.  I  415.»1 

2.  COEPOBATIONS    (J    399*)  —  PBESIDltNT  —  AO- 
TOAI,   AUTHOBITT— How    CbEATED. 

Actual  authority  of  a  corporate  president 
or  general  manager  to  do  acts  of  a  particular 
kind  or  make  a  certain  class  of  contracts  in 
its  behalf,  and  among  others  to  create  a  lien 
on  its  property,  by  pledging  or  mortgaging  it, 
may  be  established,  not  only  by  a  resolution  of 
the  board  of  directors  but  by  fair  inference 
that  it  had  been  conferred  on  him,  drawn  from 
the  continued  exercise  of  the  authority,  with 
the  knowledge  of  the  directors,  and  without  ob- 
jection from  them,  and  especially  Is  this  true 
if  the  officer  has  been  allowed  unhampered  man- 
agement of  the  affairs  for  a  considerable  .period 
with  knowledge  of  the  directors. 

[KA.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  1602-1010 ;   Dec.  Dig.  g  399.*] 

3.  CoRPOBATioNS  (8  400*)— Appabent  Author- 
ity OF  COBPOBATE  OFFICEBS— RBSTBICTIONS. 

A  particular  course  of  business  by  a  cor- 
poration through  its  president  may  create  ap- 
parent authority  to  do  acts  which  in  point  of 
tact  the  officer  has  been  iDhibited  from  doing 
by  the  directors;  and  persons  in  reliance  on 
the  appearance  might  make  contracts  with  the 
official  which  would  be  binding  if  they  liad  no 
notice  of  the  limitation  of  his  authority. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  1590;   Dec.  Dig.  {  40a*] 

4.  COBPOEATIONS  (|  425*)— AuTHOBmr  OF  COB- 

POBATE  Ofpicees— Estoppel. 

The  estoppel  mode  of  validating  the  acts 
of  a  corporate  officer,  as  distinguished  from  the 
inference  of  actual  authority,  from  a  certain 
course  of  dealing,  more  often  comes  into  oper- 
ation when  the  officer  is  invested  with  certain 
duties,  which,  according  to  common  usage  carry 
with  them  the  right  to  do  some  particular  act 
or  make  contracts. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  <  1700;   Dec.  Dig.  t  425.*] 

5.  Pkinoipai,   awd   Agent  (i   90*)— Implied 
Adthobity  of  Aoknts. 

If  a  principal  permit  the  a^ent  to  exer- 
cise certain  powers  continually,  it  is  reason- 
able to  imply  authority   to  exercise   them,   as 
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prindpels  nsaallT  protest  against  cncb  conduct 
U  opposed  to  their  wish. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  S§  254-261 ;  Dec  Dig.  §  99.*] 

6.  COBFOBATIONS  (S  399*)— AUTHORITT  OP  COB- 

fOBATK  Officeb— Chattel  Mobtoaoe. 
Under  the  principle  that  if  a  corporation 
permits  a  corporate  officer  to  do  certain  acts 
without  objection,  he  will  be  invested  with  ac- 
tual authority  so  to  do,  where  by  long  course 
of  dealing  a  corporation  permits  its  president 
to  handle  all  the  funds,  make  contracts,  bor- 
row money,  give  pledges,  etc.,  actual  authority 
to  make  a  chattel  mortgage  will  also  be  infer- 
red though  the  president  bad  not  theretofore 
made  such  a  contract. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  1610;    Dec.  Dig.  §  399.*] 

7.  COBPOBATIONS  (§  432*)— AUTHOBITT  OF  OF- 
FICER—CHATTEL  MoBTOAQEa- Aduissibilitt 
OF  Evidence. 

On  an  issue  as  to  the  authority  of  a  cor- 
porate president  to  make  a  pledge  of  its  prop- 
erty and  give  a  chattel  mortgage,  evidence  that 
he  had  exercised  complete  control  of  the  busi- 
ness of  the  company,  handled  its  funds,  bor- 
rowed in  its  name,  wnen  he  wished,  and  had  as- 
signed contracts,  under  which  money  would 
come  due  to  persons  from  which  be  had  bor- 
rowed, with  the  tacit,  if  not  ezpresSj  approval  of 
the  board  of  directors,  was  admissible  to  show 
that  he  had  actual  power  to  give  a  chattel  mort- 
gage and  pledge  its  property. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  f  1735 ;    Dea  Dig.  $  432.*] 

Appeal  from  St  Louis  Circuit  Court,  Vir- 
gil Rule,  Judge. 

Action  by  the  T^Ier  Estate  (a  corporation) 
against  the  Brooks  Publishing  Company;  T. 
G.  Hoffman,  interpleader.  Prom  a  judg- 
ment for  plaintiff,  Hoffman  appeals.  Re- 
versed and  remanded. 

Defendant,  the  BrooI»  Publishing  Com- 
pany, was  heretofore  a  corporation  doing 
business  in  the  city  of  St  Louis,  to  wit,  pub- 
lishing "syndicate  matter  for  magazines," 
and  Its  customers  were  the  publishers  of 
magazines.  J.  W.  Brooks  was  the  promoter 
of  the  company  and  Its  president  The  evi- 
dence tends  to  show  he  really  had  full  con- 
trol of  the  business  of  the  company,  and 
managed  It  without  Interference  by  other 
officers  or  the  directors.  One  director  said: 
"He  practically  was  the  whole  company  him- 
self; that  really  is  the  whole  thing  in  a 
nutshell."  In  fact,  prior  to  the  transactions 
In  controversy,  there  had  been  no  meeting 
of  the  t>oard  of  directors  for  about  seven 
months — or  later  than  March  12,  1907.  The 
company's  ofBces  were  In  the  building  in 
St  Louis  known  as  the  "Granite  Building"' 
and  belonging  to  the  Tyler  Estate,  the  plain- 
tiff corporation.  On  the  4th  or  6th  of  Oc- 
tober, 1907,  the  interpleader  T.  O.  Hoffman, 
whose  office  was  in  the  same  building,  lent 
the  Brooks  Publishing  Company  |170  or 
$175,  the  amount  being  In  dispute.  The 
money  was  borrowed  by  Mr.  Brooks  as  presi- 
dent of  tb6  company,  but  the  testimony  goes 
to  show  in  the  name  of  the  company  and  for 
its  benefit  and  the  money  was  used  to  dis- 
cbarge the  company's  obligations.    The  note 


given  for  the  loan  was  dated  October  5, 1907, 
fell  due  15  days  after  date,  and  contained  a 
promise  to  pay  the  Interpleader  $175,  for 
value  received,  at  8  per  cent  per  annum 
from  date ;  compounded  if  not  paid  annual- 
ly. The  note  was  signed  by  the  Brooks  Pub- 
lishing Company,  by  J.  W.  Brooks,  President. 
On  the  same  day,  October  5,  1907,  the  Brooks 
Publishing  Company,  by  J.  W.  Brooks,  presi- 
dent executed  and  delivered  to  Hoffman,  a 
chattel  mortgage  on  certain  personal  prop- 
erty, to  wit,  a  filing  case,  three  desks,  two 
graphophones,  one  shaving  machine,  one  li- 
brary table,  two  flat  top  desks,  six  office 
chairs,  and  two  typewriters.  This  mortgage 
recited  the  execution  of  the  note  and  pur- 
ported to  be  given  to  secure  It  The  mort- 
gage was  duly  filed  in  the  record's  office,  so 
as  to  impart  notice  of  a  lien  on  the  property 
described  in  It  Circumstances  are  in  evi- 
dence from  which  respondent  claims  the  con- 
clusion may  be  drawn  that  the  amount  ad- 
vanced by  Hoffman  on  the  loan  was  only 
$170,  the  note  being  made  for  $175  to  cover 
Interest  or  a  bonus,  and,  therefore,  the  note 
was  usurious,  and  the  mortgage  given  to 
secure  it  Invalid  against  an  attaching  credit- 
or. Rev.  St  1899,  {  3710;  Marx  v.  Hart, 
166  Mo.  503,  523,  66  S.  W.  260,  89  Am.  St  Rep. 
715.  On  the  contrary,  the  testimony  of 
Brooks  and  Hoffman  went  to  prove  $175  was 
advanced  by  Hoffman,  $5  being  handed  to 
Brooks  to  pay  an  argent  creditor  on  October 
4th,  and  a  check  for  the  balance  the  next 
day.  About  a  week  after  this  loan.  Brooks 
borrowed  $50  more  of  Hoffman,  for  which 
he  gave  no  note,  but  handed  Hoffman  a 
check  of  the  Brooks  Publishing  Company  for 
$52.50.  The  evidence  would  support  differ- 
ent inferences  as  to  whether  this  money  was 
borrowed  personally  by  Brooks,  or  in  behalf 
of  the  publishing  company;  and  also  would 
support  different  inferences  as  to  whether 
usurious  interest  was  charged.  No  mort- 
gage was  given  to  secure  it,  but  In  a  few 
days  after  it  was  made.  Brooks  fell  into  diffi- 
culty about  the  rent  of  the  offices  occupied 
by  the  publishing  company,  and  Hoffman's 
second  loan  having  matured.  Brooks  carried 
to  Hoffman's  office  two  graphophones,  the 
shaving  machine  and  an  Oliver  typewriter, 
leaving  them  there  In  pledge  for  said  loan. 
A  little  later  the  Tyler  Estate  brought  suit 
for  rent,  and  attached  the  Brooks  Publisblng 
Company's  office  furniture,  including  the 
property  covered  by  the  mortgage  and  the 
pledge  to  Hoffman,  and  said  property  having 
been  seized  under  the  writ  of  attachment, 
Hoffman  filed  an  interplea  claiming  title  to 
it  under  the  mortgage  and  pledge.  His  claim 
was  resisted  by  the  Tyler  Estate  on  two 
grounds:  as  regards  his  mortgage,  to  wit, 
that  the  loan  secured  was  tainted  with  usury 
and  the  mortgage  Invalid  as  said;  and  that 
the  instrument  had  been  executed  by  Brooks 
as  president  of  the  corporation  without  an- 
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tbority  from  tbe  dlrectora.  As  to  the  title 
the  interpleader  held  to  part  of  the  property 
by  Tlrtue  of  the  contract  of  pledge,  the  at- 
taching creditor  asserted  that  loan  was  like- 
wise tainted  with  usury,  and  the  lien  was  In- 
valid under  the  statute,  and  also  that  the 
DQoney  was  lent  to  Brooks  personally  and 
not  to  the  corporation.  The  case  between 
tbe  interpleader  and  respondent  was  tried 
before  the  court  without  a  jury,  and  the 
court,  after  giving  six  declarations  of  law  at 
the  request  of  the  interpleader,  found  the  is- 
sues on  the  interplea  in  favor  of  respondent 
We  transcribe  two  of  the  declarations  to  in- 
dicate the  theory  of  law  declared:  "The 
court  declares  the  law  to  be  that  if  the  court. 
Bitting  as  a  Jury,  believes  and  finds  from  the 
evidence  that  the  oflBcers,  directors  and  stock- 
holders of  the  Brooks  Publishing  Ctompany 
enacted  the  by-law  offered  in  evidence,  and 
intended  and  interpreted  the  same  to  give  to 
the  president  the  right  to  execute  .notes, 
pledges,  mortgages  and  otherwise  deal  with 
tbe  credit  and  assets  of  the  corporation,  and 
permitted  and  assented  to  his  continued  ex- 
ercise of  such  right,  then  •  •  •  the  crea- 
tion of  the  debt  and  the  execution  of  the 
mortgage  and  the  creation  of  the  pledge.  If 
you  find  there  was  a  pledge.  Involved  in  this 
suit,  was  legal  and  binding  on  the  Brooks 
Publishing  Company  and  on  the  plaintiff  in 
this  case."  "The  court  declares  the  law  to 
be  that  if  the  court,  sitting  as  a  Jury,  be- 
lieves and  finds  from  the  evidence  that  the 
defendant,  the  Brooks  Publishing  <3ompany, 
constituted  Jas.  W.  Brooks  its  chief  business 
representative  or  agent,  and  permitted  him, 
without  objection  to  exercise  the  full  powers 
of  the  corporation  In  making  contracts  and 
business  deals,  contracting  debts  and  obliga- 
tions, borrowing  money,  and  discounting  or 
pledging  its  contracts,  and  that  it  was  the 
usage  of  the  company  to  permit  said  Brooks 
to  do  these  things  without  the  previous  con- 
sent or  authorization  of  the  board  of  direct- 
ors, or  any  formal  ratification  thereafter, 
then  it  Impliedly  authorized  him,  said 
Brooks,  to  make  the  debt  and  mortgage  and 
to  createtbe  pledge,  if  you  find  there  was  a 
pledge,  in  controversy  in  this  suit  between 
plaintiff  and  T.  6.  Hoffman,  the  interplead- 
er." An  appeal  was  taken  by  the  inter- 
pleader. 

Hugh  D.  McCorkle,  for  appellant  Chas.  S. 
Beber,  for  respondent 

GOODE,  J.  (after  stating  tbe  facts  as  above). 
As  to  the  contention  against  the  validity  of 
the  chattel  mortgage  and  the  pledge  because 
of  usury  in  the  loans,  suflSce  to  say  the  evi- 
dence was  not,  In  our  opinion,  conclusive  one 
way  or  the  other,  but  raised  issues  of  faA  for 
the  court  to  determine  as  trier  of  the  facts. 

The  main  controversy  on  the  appeal  relates 
to  the  exclusion  of  evidence  proffered  by  the 
Interpleader  upon  the  question  of  the  authority 
of  Brooks  as  president  of  tbe  Brooks  Publish- 
ing CSompany,  to  execute  tbe  mortgage  on  its 


property,  or  to  pledge  its  property  to  secure 
loans  made  in  its  behalf.  And  right  here  we 
may  say  there  was  evidence  conducing  to  show 
both  liens  were  made  in  the  company's  be- 
half, and  It  seems  not  to  be  questioned  the 
mortgage  loan  was.  The  rejected  offers  of 
proof  were  evidence  regarding  the  financial 
condition  of  the  Brooks  Publishing  Company 
and  the  supply  of  money  It  had  to  carry  on  its 
business;  what  authority  and  power  Brooks, 
as  president  had  been  exercising  in  respect 
of  financial  transactions  such  as  the  negotia- 
tion of  loans  and  the  assignment  of  property 
by  way  of  pledge  to  secure  loans,  without  ex- 
press authority,  for  or  ratification  of  his  acts 
by  the  board  of  directors.  More  specifically 
the  Interpleader  offered  to  prove  Brooks  con- 
stantly attended  to  all  the  financial  affairs  of 
the  company,  bad  borrowed  money  for  it  and 
assigned  advertising  contracts  held  by  the 
company  as  well  as  other  contracts,  as  col- 
lateral security  for  loans  he  had  made  on 
Its  behalf.  The  general  tenor  of  the  offer  of 
proof  went  to  show  he  had  exercised  com- 
plete control  of  the  business  of  the  company, 
handled  its  funds,  borrowed  in  Its  name  when 
he  wished,  and  on  two  or  more  occasions  had 
assigned  contracts  under  which  money  would 
become  due  to  it  to  persons  from  whom,  in  its 
behalf,  he  had  borrowed.  Interpleader's  at- 
torney conceded  he  had  no  proof  to  offer  tend- 
ing to  show  Brooks  ever  had  executed  a  chat- 
tel mortgage  in  behalf  of  the  company  other 
than  the  one  in  question;  but  said  he  could 
show  contracts  representing  valuable  consid- 
erations had  been  put  up  as  collateral  securi- 
ty for  loans  and  notes  of  the  company;  that 
those  things  had  been  done  by  the  president 
"without  formal  authority  or  formal  ratifica- 
tion, but  they  were  all  known  to  the  board  of 
directors  and  had  been  discussed  at  meetings 
of  the  board  without  action  of  any  character 
being  taken  on  them."  Evidence  to  prove 
those  alleged  facts  was,  as  said,  excluded. 
Certain  by-laws  of  the  company  were  received 
in  evidence,  which  authorized  the  president  to 
receive  and  disburse  money  of  the  company, 
and  to  keep  or  cause  to  be  kept  accurate  ac- 
counts of  such  disbursements,  giving  him  au- 
thority to  check  on  the  funds  of  the  company 
in  the  bank,  and  saying  "notes,  drafts,  ac- 
ceptances and  other  pecuniary  obligations  in 
connection  with  the  business  of  the  company 
(may)  be  executed  by  the  president"  The 
last  clause  of  the  by-laws  went  far  toward  ex- 
pressly empowering  Brooks  to  borrow  money 
for  business  purposes  of  his  company,  but 
hardly  can  be  held  to  be  express  authority  to 
him  to  confer  liens  on  Its  property  by  way 
of  mortgage  or  pledge.  The  offer  of  proof 
went  to  show  he  had  pledged  company  prop- 
erty to  secure  loans  and  with  the  knowledge 
of  the  directors  and  their  tacit  if  not  ex- 
press, approval,  after  report  and  discussion 
of  the  acts.  Hence  the  pledge  to  the  Inter- 
pleader was  a  contract  of  the  same  kind  he 
had  theretofore  made  with  the  board's  ap- 
proval. 
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Actual  authority  In  a  president  or  g«ieral 
manager  of  a  company  to  do  acts  of  a  par- 
ticular kind,  or  make  a  certain  class  of  coa- 
tracta  In  Its  behalf,  and  among  others  to  give 
a  lien  on  Its  property  by  pledging  or  mort- 
gaging It,  may  be  established,  not  only  by  a 
resolution  of  the  board  of  directors,  but  by 
fair  inference  it  had  been  conferred  <»  blm, 
drawn  from  the  contlnned  exercise  at  the  au- 
thority with  the  knowledge  of  the  directors 
and  without  objection  from  them.  And  es- 
pecially Is  this  true  If  the  officer  who  pur- 
ported to  act  for  the  company  had  been  al- 
lowed unhampered  management  of  Its  af- 
fairs for  a  considerable  period,  and  the  mon- 
ey borrowed  was  used  for  the  benefit  of  the 
company,  to  the  knowledge  of  the  directors. 
First  Nat.  Bank  v.  Mining  Co.  (C.  C.)  89  Fed. 
439;  Mining  Co.  v.  First  Nat.  Bank,  95  Fed. 
23,  38  C.  C.  A.  633;  Sherman,  etc.,  Co.  ▼. 
Swlgart,  43  Kan.  292,  23  Pac.  569,  19  Am.  St 
Rep.  137;  Nat.  State  Bank  v.  Fork,  etc.,  Co., 
157  Ind.  10,  60  N.  E.  699;  Moore  v.  Gaus  & 
Sons  Mfg.  Co.,  113  Mo.  98,  IOC,  20  S.  W.  975. 
Some  Tagueness  is  detectlble  In  the  books  re- 
garding whether  this  Implied,  or,  as  It  may 
be  called  more  properly,  Inferred  authority, 
can  be  availed  of  by  a  person  with  whom  a 
corporation  official  makes  a  contract,  unless 
the  person  dealt  with  knew  of  the  previous 
similar  acts  by  the  offldal  and  relied  on  them, 
as  showing  authority  in  the  official ;  that  Is, 
had  relied  on  the  appearance  of  authority 
with  which  the  latter  had  been  Invested  and 
which  he  bad  been  held  out  to  the  world  as 
possessing,  by  a  course  of  conduct  he  had  pur- 
sued and  the  company  bad  tolerated. 

It  Is  contended  for  respondent  In  the  pres- 
ent case  there  was  no  proof,  or  offer  to  prove, 
Hoffman  knew  of  a  course  of  business  pur- 
sued by  Brooks  in  respect  of  borrowing  money 
for  the  company  and  transferring  Its  property 
as  security  for  the  loans.  Therefore  It  Is 
argued  Hoffman  Is  not  entitled  to  the  benefit 
of  any  appearance  of  authority  created  by 
prior  transactions.  No  doulit  such  a  course 
of  business  might  create  apparent  authority 
to  do  acts  which,  In  point  of  fact,  the  official 
had  been  Inhibited  from  doing  by  resolution 
of  the  directors;  and  persons  In  reliance  on 
this  appearance  might  make  contracts  with 
the  official  which  would  be  binding,  if  they 
had  no  notice  of  the  limitation  of  his  powers. 
Empire,  etc..  Cattle  Co.  v.  Railroad  (0.  C.) 
135  Fed.  135.  But  the  law  goes  further.  Act- 
ual authority  to  a  corporation  officer  to  do 
acts  he  Is  accustomed  to  do  with  the  knowl- 
edge of  the  company,  may  be  Implied  from 
that  method  of  management.  Hence  a  cus- 
tomary act  by  an  official  may  be  treated  as 
valid  and  within  the  exercise  of  an  actual 
authority,  not  necessarily  because  the  com- 
pany Is  estopped  to  deny  Its  validity  from 
having  Invested  the  officer  with  apparent  au- 
thority to  perform  It,  but  tiecause  the  Infer- 
ence can  be  drawn  that  he  was.  In  truth,  au- 
thorized. The  estoppd  mode  of  validating 
the  acts  of  an  officer  of  a  corporation,  or  the 


acts  of  an  agent  of  any  other  prlndpal,  more 
often  comes  Into  operation  when  the  officer 
or  agent  is  Invested  with  certain  duties, 
which,  according  to  common  usage  carry  with 
them  the  right  to  do  some  particular  act  or 
make  contracts.  For  Instance,  If  a  banklnjr 
company  appoints  a  person  cashier,  he  has 
apparent  authority  to  do  whatever  bank  cash- 
iers are  accustomed  to  do ;  and  those  dealing 
with  him  may  take  for  granted  he  has  such 
authority,  even  though,  in  fact,  it  has  been 
expressly  withheld  from  him,  unless  they 
have  reasonable  grounds  to  believe  it  has  been 
withheld.  Lawson,  Usages  &  Customs,  i  63 
et  seq. ;  4  Thompson,  Corporations,  S{  4744, 
4877.  But  numerous  authorities  favor  the 
projrasltlon  that  where  a  corporate  officer 
has  been  allowed  by  the  directors  of  a  com- 
pany to  pursue  a  particular  line  of  acts,  be- 
yond those  belonging  to  him  by  virtue  of  his 
office,  or  wield  certain  powers  not  common- 
ly exercised  by  officials  of  the  same  class,  this 
is  evidence  that  such  unusual  powers  bad 
been  allowed  by  the  directors.  4  Thompson, 
fS  4746,  4881,  et  seq.;  Clark,  Corporations, 
481;  Bank  v.  Coal  Co.,  86  Mo.  125,  139; 
Sparks  V.  Transfer  Co.,  104  Mo.  531,  539,  15 
S.  VV.  417,  12  L.  R.  A.  714.  24  Am.  St  Rep. 
351;  Chenoweth  v.  Express  Co.,  93  Mo.  App. 
185,  199;  Chambers  v.  Lancaster,  160  N.  Y. 
342,  349,  54  N.  K  707;  Moshannon,  etc.,  Co. 
v.  Sloan,  109  Pa.  532.  That  doctrine  Is  pal- 
pably sound;  for  long  acquiescence  by  the 
directors  of  a  company  In  a  line  of  conduct 
pursued  by  an  official,  and  particularly  a 
chief  official,  certainly  has  a  tendency  to 
prove  they  regard  him  as  acting  within  his 
authority:  otherwise  It  is  fair  to  presume 
they  would  check  him.  The  probabilities  and 
the  law  at  this  point  are  the  same  as  between 
a  company  and  its  officials  as  they  are  be- 
tween a  principal  and  his  agent  If  the  prin- 
cipal permits  the  agent  to  exercise  certain 
powers  continually,  it  Is  reasonable  to  imply 
authority  to  exercise  them,  as  principals 
usually  protest  against  such  conduct  If  op- 
posed to  their  wish. 

It  Is  said  as  regards  the  validity  of  the 
mortgage  in  present  dispute,  It  was  conceded 
Brooks  had  never  before  executed  a  mortgage 
In  behalf  of  the  company,  and  therefore  It 
follows  he  had  been  Invested  with  no  author- 
ity by  usage  to  execute  one.  This  Is  too  nar- 
row a  view.  If  he  had  been  accustomed  to 
manage  all  the  financial  affairs  of  the  com- 
pany, borrow  money  and  execute  notes  in  Its 
behalf,  and  secure  the  loans  by  assignments 
of  property  as.  collateral  security,  and  the 
board  knew  of  and  discussed  these  doings, 
and  did  not  object  to  them,  but  accepted  their 
fruiti,  we  think  this  Impliedly  conferred  pow- 
er on  him  to  secure  a  loan,  not  only  by  as- 
signments of  property  In  the  form  of  pledges, 
as  be  had  theretofore  done,  but  also  In  the 
form  of  a  chattel  mortgage.  The  effect  of 
security  In  the  two  forms  would  be  the  same 
practically  so  far  as  the  company's  rights  and 
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obligations  were  concerned.  Tbe  case  of 
State  ex  reL  v.  Perkins,  00  Mo.  App.  603, 
'wblch  Is  relied  on  by  respondent's  counsel  as 
an  authority  against  tbe  rlgbt  of  Brooks  to 
execute  tbe  mortgage,  Is,  In  its  facts,  too 
unlike  tbe  case  at  bar  to  be  in  point  There, 
no  bablt  of  tbe  president  to  borrow  money 
in  the  name  of  tbe  company  or  control  Its 
boslness  with  tbe  knowledge  of  tbe  directors 
and  wltbout  express  authority  from  them  was 
sbown.  It  Is  true  tbe  opinion  said  that,  as 
far  as  appeared,  tbe  mortgage  or  deed  of 
trust  In  question  was  the  first  act  of  tbe  kind 
tbe  president  of  tbe  company  bad  ever  at- 
tempted, and  tbe  security  therefore  stood  un- 
supported by  any  Implied  authority  to  execute 
it.  But  that  remark  must  be  understood  with 
reference  to  tbe  facts  of  tbe  case;  wblcb 
were,  as  said,  that  no  general  management  of 
tbe  business  and  financial  affairs  of  tbe  com- 
pany by  its  president  and  tbe  borrowing  of 
money  and  securing  It  on  company  property 
was  shown.  Tbe  opinion  did  not  mean  to  say. 
If  socb  a  course  of  business  bad  been  pur- 
sued, tbe  chattel  mortgage  8ecnrlty*wouId  fail 
simply  because  no  Instrument  of  tbe  Identical 
kind  bad  been  executed  by  tbe  president  be- 
fore, even  If  analogous  ones  bad. 

Tbe  declarations  of  law  given  by  tbe  court 
rather  look  In  confitct  with  the  rulings  on  tbe 
evidence,  particularly  tbe  second  one. 

For  tbe  exclusion  of  the  offered  evidence, 
tbe  judgment  will  be  reversed  and  tbe  cause 
remanded.   All  concur. 


BURNS   et  al.   v.   METROPOUTAN   LIFE 
INS.  CO. 

(Kansas  City  Court  of  Appeals.  Missonri.  Jan. 
10,  19ia    Rehearing  Denied  Jan.  24,  1010.) 

IlTSTTBANCE  (|  290*)— LiFE  INSUBANOB— MlS- 
BEPBESENTATI0N8  AS  TO  AOB  OX  IRSUSIED — 
EJJTECT  OH  POUCT. 

Under  Rev.  St.  1899,  {  7890  (Ann.  St. 
1906,  p.  3746),  providing  that  no  murepresenta- 
tioii  in  obtaining  a  life  insurance  pobcy  shall 
affect  its  validity  unless  the  misrepresentation 
actnally  contributed  to  the  death  of  Insured, 
tlie  piovisionB  of  the  policy  that  proof  of  the 
actual  age  of  insured  may  be  required  with 
proofs  of  death,  and  the  amount  payable  shall  be 
tbe  insurance  wblcb  the  premiums  would  have 
purchased  at  tbe  true  age,  is  void,  though  insur- 
ed misstated  his  age  in  applying  for  tbe  in- 
surance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  671 ;   Dec.  Dig.  |  290.*] 

Appeal  from  Circuit  Court,  Linn  0>iint7; 
Jno.  P.  Butler,  Judge. 

Action  by  Kate  Burns  and  another  against 
tbe  Metropolitan  Life  Insurance  (}ompany. 
Plaintiffs  bad  Judgment,  and  defendant  ap- 
peals.   Affirmed. 

Nathan  Prank,  W.  M.  Oliver,  and  Tunnell 
&  Hart,  for  appellant  Bums  &  Bums,  for 
respondents. 


ELLISON,  J.  Defendant  issued  to  <me 
John  O'Neil  a  policy  of  life  insurance,  agree- 
ing, upon  certain  conditions,  to  pay  upon  his 
death,  to  bis  two  daughters,  tbe  sum  of  $600. 
He  paid  tbe  premiums  untU  bis  death.  De- 
fendant tendered  $291.33  In  full  discharge  of 
tbe  amoimt  due  on  tbe  policy.  Tbe  tender 
was  refused,  and  this  action  was  brought 
Tbe  tender  was  kept  good.  Tbe  trial  court 
rendered  Judgment  for  tbe  plaintiffs  for  tbe 
full  face  of  tbe  policy,  and  defendant  ap- 
pealed. 

The  written  application  of  O'Neil  for  tbe 
policy  stated  that  he  was  65  years  of  age,  and 
the  premiums  required  by  defendant  and 
paid  were  based  on  that  age.  But  tbe  policy 
contained  the  following  provision:  "Absolute 
proof  of  age  may  be  required  with  proofs  of 
claim  hereunder,  and  tbe  amount  payable 
shall  be  the  insurance  that  tbe  actual  pre- 
mium paid  would  have  purchased  at  tbe 
true  age  of  tbe  Insured."  Tbe  defendant 
claimed  O'Neil's  true  age  to  have  been  79, 
when  be  took  out  tbe  policy,  and  it  is  not  dis- 
puted that  the  amount  tendered  was  sufficient 
if  defendant  can  be  allowed  tbe  defense. 

Plaintiffs  Insist  that  tbe  defense  Is  not 
good  for  tbe  reason  that  it  is  based  on  an 
immaterial  misrepresentation  not  allowed  to 
the  defendant.  They  call  to  their  aid  tbe 
following  statute:  Section  7890,  Rev.  St  1899 
(Ann.  St  1006,  p.  3746):  "No  misrepresenta- 
tion made  in  obtaining  or  securing  a  policy 
of  insurance  on  the  life  or  lives  of  any  per- 
son or  persons,  citizens  of  this  state,  shall 
be  deemed  material,  or  render  tbe  policy  void, 
unless  tbe  matter  misrepresented  shall  have 
actually  contributed  to  tbe  contingency  or 
event  on  which  tbe  policy  Is  to  become  due 
and  payable,  and  whether  It  so  contributed 
In  any  case  shall  be  a  question  for  tbe  Jury." 
That  statute  has  been  many  times  before  tbe 
appellate  courts  of  the  state  and  has  been  up- 
held by  them.  The  object  and  Intention  of 
the  lawmakers  In  enacting  It  Is  thus  stat- 
ed by  tbe  Supreme  Court  In  Scheurmann  t. 
Insurance  Co.,  165  Mo.,  loa  dt  650,  65  S. 
W.  725:  "  *  •  *  Its  manifest  aim  and  ob- 
ject was  to  prevent  the  wrongs  and  Injustice 
that  too  frequently  befell  tbe  relatives  and 
friends  of  tbe  Insured  after  their  death,  re- 
sulting from  the  growing  evil  practiced  by 
life  insurance  companies,  of  calling  for  an- 
swers to  all  manner  of  immaterial  questions 
from  an  applicant  for  Insurance,  bearing  In 
the  remotest  degree.  If  at  all,  upon  the  ri^ 
to  be  assumed,  and  then  by  a  general  provi- 
sion Incorporated  In  tbe  policy  to  be  issued, 
declaring  that  if  any  one  of  tbe  answers  be 
untrue,  or  not  as  stated.  It  should  avoid  tbe 
policy,  which  condition  wltbout  legislative  aid 
tbe  courts  were  compelled  to  enforce  wltb- 
out regard  to  whether  the  particular  answer 
which  was  sbown  to  be  untrue  was  material 
to  the  risk  or  not  or  whether  tbe  untrue 
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answer  was  tbe  result  of  an  Innocent  mistake 
or  an  intentional  wrong." 

Defendant  insists  that  the  statute  has  no 
application  to  the  character  of  case  in  hand. 
The  policy  contained  proTislons  as  to  misrep- 
resentation, declaring  forfeiture  In  certain 
contingencies ;  but  detendant  insists  that  It  Is 
not  basing  Its  defense  upon  misrepresenta- 
tions, fraudulent  or  otherwise,  but  upon  af- 
flrmatlve  provisions  of  the  contract — that  it 
is  not  asking  a  forfeiture,  nor  Is  it  seeking 
to  escape  liability,  but  only  defending  on  the 
amount  due  under  the  contract.  It  must  be 
admitted  that  to  say  the  defense  is  not  good 
is  to  deny  the  right  of  the  parties  to  make 
their  own  contract,  and  that  we  should  not 
do  unless  the  statute  requires  It  of  us.  We 
know  of  no  law,  if  the  statute  does  not  ap- 
ply, which  specifies  what  terms  shall  be  In- 
serted In  contracts  of  life  Insurance.  If  de- 
fendant Is  not  seeking  to  do  that  which  the 
statute  was  Intended  to  prevent,  the  statute 
Should  not  aid  the  plaintiffs.  The  statute 
says  that  no  misrepresentation  shall  be  deem- 
ed material  or  render  the  policy  void  unless 
the  matter  misrepresented  contributed  to  the 
death,  etc.  But  defendant  says  It  is  not 
claiming  the  policy  to  be  void.  It  recognizes 
Its  validity.  Defendant  says  it  is  not  claim- 
ing there  was  any  misrepresentation  In  the 
case,  material  or  otherwise,  which  should 
avoid  the  policy.  Its  claim  Is  that  both  it 
and  the  assured,  realizing  a  mistake  might 
be  made  In  stating  or  setting  down  the  age  In 
the  first  Instance,  agreed  that  the  real  age 
could  be  shown  and  that  the  amount  of  In- 
surance due  would  be  what  the  premiums 
paid  would  buy  for  one  of  that  age.  It  does 
not  follow  that  a  misstatement  of  age  is  a 
fraudulent  misrepresentation.  There  has 
been  more  than,  one  Instance  in  this  court 
where  an  applicant  for  Insurance  found  he 
was  mistaken  as  to  his  own  age.  It  may 
well  be  asserted  that  it  was  not  an  unreason- 
able nor  an  unjust  thing  to  do  for  the  parties 
to  make  it  a  contractual  provision  that  the 
amount  due  on  the  policy  should  be  what 
the  premiums  would  buy  for  the  true  age. 

But  we  have  the  statute  defining  in  positive 
terms  a  public  policy  to  govern  and  control 
contracts  of  Insurance,  and  we  ought  not  to 
so  Interpret  such  contracts  as  to  allow  the  In- 
surance company  to  nullify  the  policy  adopted 
and  thwart  the  object  Intended  to  be  secured. 
The  statute  does  not  require  that  the  mis- 
representation should  be  actually  fraudulent 
A  misrepresentation  may  be  fraudulent  In 
law  though  innocently  made.  The  statute 
says  that  misrepresentations  shall  not  be  ma- 
terial, and  the  effect  of  this  contract  Is  to 
make  them  material  by  allowing  them  to  af- 
fect the  amount  of  insurance.  Here  was  a 
misrepresentation  as  to  age,  and  we  are  ask- 
ed to  permit  it  to  reduce  the  amount  of  the 
policy  under  the  guise  of  a  contract  to  that 
effect;   The  statute  does  not  permit  the  mak- 


ing of  a  binding  ctmtract  which  would  in- 
directly annul  the  object  of  Its  mactment 
If  it  could  be  allowed  in  this  instance,  there 
would  be  nothing  to  prevent  a  contract  com- 
pletely abrogating  the  statute.  It  would  be 
equivalent  to  adding  to  It  a  proviso:  "Unless 
the  parties  contract  that  the  misrepresenta- 
tion may  be  material  and  that  it  may  avoid 
the  policy."  That  would  be  legislation  which, 
if  desired,  should  be  obtained  elsewhere. 

In  our  opinion  the  trial  court  put  the  prop- 
er construction  on  the  statute. 

The  Judgment  will  be  affirmed.  All  con- 
cur. 


CULVER  V.  WILLIAMSBURG  CITY  FIRB 

INS.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri.    Jan. 

10,  1910.    Rehearing  Denied  Jan.  24,  1910.) 

1.  Insubance  (5  38S*)  —  PiBE  Insubance— 
FoBFElTXJBE— Waiver. 

Under  Rev.  St.  1899,  f  7976  (Ann.  St  1906, 
p.  3792),  providing  that  all  adjustments  and  ex- 
amination r)f  books  and  accounts  shall  be  held  In 
the  neighborhood  where  the  fire  occurs,  unless 
another  place  is  agreed  on  after  the  loss,  insurer 
making  no  demand  for  the  production  of  in- 
sured's inventory  and  books  in  the  neighborhood 
where  the  fire  occurred,  nor  agreeing  with  In- 
sured for  another  place  for  such  production 
and  examination,  waived  the  forfeiture  provision 
in  the  iron-safe  clause  of  the  policy. 

[EJd.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  I  388.»] 

2.  Evidence  (§  474*)— Opinion  Bvidesce— 
Competency  ot  Witness — Value. 

One  who  bad  traded  for  a  stock  of  mer- 
chandise, and  who  had  t>een  selling  the  same  for 
two  months,  and  in  the  meantime  buying  other 
goods  to  replenish  the  stock,  is  qualified  to  testi- 
fy to  the  value  of  the  goods. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  8  2218;   Dec.  Dig.  !  474.*] 

3.  Appbax   and   Ebbob  ({   10G6*)— Review- 
Harmless  Ebbob  —  Erboneous  Instbuc- 

TIONS. 

Where  compliance  with  the  iron-safe  clause 
in  a  fire  policy  was  waived,  and  the  only  ques- 
tion was  the  extent  of  the  loss  under  the  policy, 
an  Instruction  that,  if  insured's  failure  to  com- 
ply with  the  iron-safe  clause  was  not  material  to 
the  risk,  the  failure  was  no  defense,  though 
unnecessary,  was  not  prejudicial  to  insurer. 

[Ed.  Note. — For  other  cases,  see  ApT>eal  and 
Error,  Cent.  Dig.  {  4220;    Dec  Dig.  f  1066.*} 

Appeal  from  Circuit  Court,  Linn  County; 
John  P.  Butler,  Judge. 

Action  by  George  Culver  against  the  Wil- 
liamsburg City  Fire  Insurance  Comi>any. 
From  a  judgment  for  plalntUT,  defendant  ap- 
peals.   Affirmed. 

Fyke  &  Snider,  for  appellant  R.  S.  Ka- 
than  and  A.  W.  Mulllns,  for  respondent 

BROADDUS,  P.  J.  The  plalntirs  action 
is  to  recover  on  two  fire  Insurance  policies, 
and  is  contained  In  two  counts.  The  first 
count  declares  on  a  policy  issued  by  defend- 
ant on  July  1,  1908,  insuring  a  certain  build- 
ing In  the  sum  of  $1,000,  store,  furniture  and 
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fixtures  thendn  In  the  sum  of  $200,  and  gen- 
eral stock  of  merchandise  In  the  sum  of  $800 
for  the  period  of  one  year.  The  second  count 
Is  to  recover  on  a  policy  issued  November  11, 
MOT,  to  Jones  &  Fletcher  which  was  trans- 
ferred to  plaintiff,  insuring  stock  of  general 
merchandise  in  the  sum  of  $800,  for  one  year. 
On  June  1,  1908,  plaintiff  exchanged  a  farm 
tor  the  store  building,  furniture  fixtures,  and 
merchandise,  and  he  took  possession  and 
commenced  business  a  few  days  thereafter. 
E<ach  of  the  poUcies  contained  what  Is  known 
as  the  "iron-safe  clause,"  which  Is  pleaded  as 
a  defense  on  the  ground  of  plaintiff's  fail- 
ure to  comply  therewith.  It  reads  as  follows: 
"The  assured  shall  take  an  itemized  invento- 
ry of  the  stock  liereby  covered  at  least  once 
a  year  during  the  life  of  this  policy  and 
shall  keep  l>ooks  of  account  correctly  detail- 
ing all  purchases  and  sales  of  stock  and  shall 
keep  said  inventory  and  books  of  account  se- 
curely locked  in  a  fire-proof  safe  at  nlgbt,  or 
in  some  place  secure  against  fire  in  another 
building  during  aU  the  times  said  store  Is  not 
oi>en  for  business,  and  in  case  of  loss  the  as- 
sured agrees  and  covenants  to  produce  all 
such  books  and  inventories,  and  in  event  of 
failure  to  produce  the  same  this  policy  shall 
be  null  and  void  and  no  suit  at  law  shall  be 
maintained  thereunder  for  any  loss  or  claim 
for  damage  under  said  policy."  Fletcher,  one 
of  the  former  owners  of  the  building  and 
stock,  in  connection  with  the  plaintiff,  took 
an  inventory  of  the  stock  banning  June  1, 
1908,  and  finishing  on  the  4th  day  of  that 
month.  Plaintiff  carried  on  the  business  of 
buying  and  selling  until  August  4, 1008,  when 
during  the  night  the  building  and  contents 
were  destroyed  by  fire. 

It  is  conceded  that  defendant  was  notified 
of  the  loss,  but  it  does  not  appear  that  its 
adjuster  was  at  the  place  of  the  fire  or  the 
neighborhood  where  it  occurred.  And  the 
record  fails  to  show  that  defendant  at  any 
time  demanded  the  production  and  an  In- 
spection of  plaintiff's  Inventory  and  books. 
The  bare  statement  of  plaintiff,  in  speaking 
of  the  matter  that,  "I  saw  them  once  at  New 
Cambria,"  is  all  that  the  record  contains  in 
reference  to  the  matter.  There  is  nothing  to 
show  why  plaintiff  met  defendant's  adjust- 
er at  New  Cambria,  but  we  presume  It  must 
have  been  in  reference  to  his  loss.  Plain- 
tiff in  connection  with  Fletcher,  about  the 
4th  of  June,  1008,  took  an  inventory  of 
the  stock  on  hand,  and  while  he  continued  in 
business  he  kept  a  cashbook.  At  the  close  of 
each  day  he  entered  In  his  book  the  amount 
of  money  found  in  the  cash  drawer.  He 
made  no  memorandum  of  the  amount  of  goods 
sold  or  purchased,  but  kept  on  hand  the  bills 
made  out  for  those  purchased.  The  expenses 
of  the  store  were  paid  out  of  the  cash  receiv- 
ed for  goods.  He  sold  for  cash  or  exchanged 
for  produce.  The  Invoice  showed  at  the  date 
of  pordmse  $4,718.87.  During  the  time  he 
was  In  business  he  realized  from  sale  of 
goods  according  to  his  statement  about  $900, 


and  his  profits  he  estimated  at  about  25  per 
cent  His  purchases  amounted  to  $414.  Aft- 
er making  a  reasonable  allowance  for  the 
expenses  of  the  store  which  is  not  shown  by 
the  cashbook,  the  plaintiff  must  have  had  on 
hand  at  the  time  of  the  fire  over  $3,000  worth 
of  goods,  the  total  insurance  on  which  would 
have  been  below  the  three-fourths  value 
thereof.  At  the  time  plaintiff  saw  defend- 
ant's adjuster  at  New  Oambria  about  two 
months  after  the  fire,  he  did  not  tell  him  that 
he  had  said  cashbook,  for  at  that  time,  ac- 
cording to  his  statement,  it  was  mislaid. 
Whether  the  adjuster  ever  saw  the  inventory 
is  a  matter  of  conjecture,  as  the  record  does 
not  show.  But  we  presume  he  did.  At  the 
trial  defendant  admitted  that  it  was  liable 
for  the  loss  of  the  building  for  the  full 
amount  of  insurance  on  that  item,  and  on 
the  fixtures,  but  denied  that  it  was  liable 
for  the  loss  on  the  merchandise.  Judgment 
was  rendered  for  plaintiff  for  the  total  in- 
surance, from  which  defendant  appealed,  but 
only  asks  that  that  part  of  the  judgment 
which  embraces  the  loss  on  the  merchandise 
be  reversed. 

Appellant  insists  that  respondent  forfeited 
his  policy  on  the  merchandise  by  his  failure 
to  take  and  safely  keep  the  inventory  and 
books  required  by  said  iron-safe  clause.  The 
inventory  and  book  in  question  has  received 
the  most  critical  attention  of  the  appellant. 
We  find  that  the  inventory,  while  perhaps 
not  the  most  complete  in  all  its  details  as  it 
slMuld  be,  is  sufflciently  explicit  and  will 
compare  favorably  with,  most  of  tliose  that 
have  come  to  our  attention.  The  cashbook 
is  certainly  unsatisfactory  In  some  impor- 
tant respects,  and  in  our  opinion  was  not 
what  the  terms  of  the  said  clause  required. 
But  whether  the  Inventory  and  the  book 
were  such  as  respondent  was  required  to 
keep  Is  of  no  great  Importance  in  the  view 
we  must  take  of  the  case.  Under  section 
7976,  Rev.  St  1899  (Ann.  St  1906,  p.  3792), 
"all  adjustments,  arbitrations,  settlement 
and  examination  of  books,  invoices  and  ac- 
counts, shall  be  had  at  the  town,  city  or 
neighborhood  'frhere  the  fire  occurs,  imless 
some  other  place  be  agreed  upon  between 
the  Insurer  and  insured  after  the  loss  with- 
out any  regard  to  any  provision  in  the  policy 
to  the  contrary."  There  being  no  evidence 
of  a  demand  for  production  and  examination 
of  respondent's  inventory  and  books  at  the 
place  or  the  neighborhood  where  the  fire  oc- 
curred, and  no  place  agreed  upon  for  that 
purpose,  the  appellant  waived  the  forfeiture 
provision  of  the  policy.  Carp  v.  Insurance 
Co.,  116  Mo.  App.,  loc.  cit  543,  92  S.  W.  1137. 

Error  is  assigned  because  respondent  was 
permitted  to  testify  to  the  value  of  the 
goods.  The  reason  assigned  is  that  it  was 
not  shown  that  he  was  competent  to  testi- 
fy as  to  such  value.  In  view  of  the  fact 
that  he  had  traded  for  them  and  been  selling 
them  for  two  months,  in  the  meantime  buy- 
ing other  goods  to  replenish  Ills  stock,  we 
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believe  he  was  qnallfled  to  speak  as  to  the 
Talne. 

Instrnctlon  numbered  5  given  for  the  plain- 
tiff Is  objected  to  on  the  ground  that  "it  Is 
erroneous  because  it  tells  the  Jury  that  If 
plaintiff's  failure  to  comply  with  the  Iron- 
safe  clause  was  not  material  to  the  risk, 
then  such  failure  was  no  defense."  The  rea- 
son assigned  for  the  objection  Is  that  a  fail- 
ure to  comply  with  the  Iron-safe  clause  pre- 
cludes a  recovery  and  the  materiality  of  the 
risk  Is  not  Involved.  But  as  compliance  with 
the  clause  was  waived  as  we  have  seen,  we 
cannot  see  what  It  has  to  do  with  the  plain- 
tiff's right  to  recover,  as  It  was  no  longer  a 
condition  precedent  to  that  right  The  in- 
struction was  unnecessary,  but  It  could  work 
no  prejudice  to  defendant  The  destruction 
of  the  goods  having  been  shown,  the  only 
question  left  for  the  jury  was  as  to  the  ex- 
tent of  plalntUTs  loss,  and  the  verdict  of 
the  jury  on  that  question  is  fully  warranted 
by  the  evidence. 

Objections  to  Instructions  1  and  2  are  con- 
sidered of  no  importance  for  a  similar  rea- 
son. 

The  Judgment  Is  afSrmed.    All  concur. 


LEHKICK  V.  MBTBOPOI/ITAN  ST.  BY.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri.    Jan. 

10,  1910.    Rehearing  Denied  Jan.  24,  1910.) 

1.  Appeal  and  Erbob  ({  882*>— Invited  Bb- 

BOE— iNSTEUCnONS. 

In  an  action  for  injuries  to  a  passenger  on 
a  street  car,  although  the  petition  charged  that 
he  was  riding  on  the  platform,  defendant  can- 
not complain  of  plaintiff's  instruction,  submit- 
ting the  hypothesis  of  his  being  either  there  or 
on  the  step  leading  to  the  platform,  where  it 
used  the  same  language  in  some  of  its  instruc- 
tions which  were  given  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %  3602;    Dec.  Dig.  i  882.*] 

2.  Appbal  and   Ebbob  (J   1(X)1*)— Vkbdiot— 
Conclusiveness. 

A  verdict  supported  by  substantial  evidence 
will  not  be  disturbed  on  appeal,  thongh  the  re- 
viewing court  would  have  found  a  different  ver- 
dict on  the  same  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3922,  392^-3934;  Dec. 
Dig.  {  1001.*] 

3.  Appeal  and  Ebbob  (i  1006*)— Review— 
Vebdict— Amount  of  Recovebt. 

In  an  action  for  injuries  to  a  passenger,  the 
fact  that  the  jury  on  the  first  trial  awarded 
plaintiff  only  $1,000  does  not  show  that  a  ver- 
dict of  $2,500  on  a  second  trial,  with  a  differ- 
ent jury  and  somewhat  different  evidence,  was 
the  result  of  passion  or  prejudice. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3954;    Dec.  Dig.  i  1006.*] 

Broaddus,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty ;  Thomas  J.  Seehom,  Judge. 

Action  by  Emll  Lehnlck  against  the  Metro- 
politan Street  Ballway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


John  H.  Lucas,  for  appellant  James  A. 
Reed,  T.  J.  Madden,  and  Bird  ft  Pope,  for 
respondent 

JOHNSON,  J.  This  Is  an  action  for  per- 
sonal Injury,  alleged  to  have  been  sustained 
by  plaintiff  while  riding  as  a  passenger  on 
one  of  defendant's  cable  cars  then  operated 
by  defendant  The  case  has  been  under  con- 
sideration by  us  on  two  other  occasions.  Our 
first  opinion  and  judgment  were  set  aside  and 
a  rehearing  granted.-  After  a  rehearing  we 
remanded  the  case  for  another  trial,  which 
resulted  In  plalntifTs  favor,  and  again  defend- 
ant has  appealed. 

The  case  will  be  found  reported  in  118  Mo. 
App.  611,  94  S.  W.  996,  Where  a  history  and 
stetement  of  its  diaracter  may  foe  found, 
making  a  repetition  unnecessary.  We  have 
concluded  that  in  view  of  the  second  verdict 
in  plainturs  favor,  the  trial  court  did  not 
abuse  its  powers  and  discretion  in  refusing 
to  sustain  defendant's  demurrer  to  the  evi- 
dence, and  In  refusing  to  grant  a  new  trial 
based  on  the  ground  of  there  not  being  any 
testimony  to  make  plaintiff's  case  of  sufficient 
Bubstence  to  go  to  the  jury.  In  our  Judg- 
ment the  opinion  In  Bartley  v.  Railway  Co., 
148  Mo.  124,  49  S.  W.  810,  relied  upon  by  de- 
fendant does  not  require  that  we  find  error 
In  the  regard  mentioned. 

The  petition  charges  specifically  where 
plaintiff  was  riding  on  board  the  car,  viz., 
the  platform.  Yet  plaintiff's  instruction  No. 
3  submits  the  hypothesis  of  his  being  either 
there  or  on  the  steps  leading  to  the  platform. 
We  cannot  give  ear  to  defendant's  complaint 
of  this,  from  the  fact  that  It,  in  terms,  uses 
the  same  language  In  Its  instructions  No.  6 
and  18,  which  were  given  by  the  court 

Other  Instructions,  Including  those  for  ei- 
ther party,  fully  covered  every  phase  of  the 
case,  and  we  would  not  be  justified  In  saying 
that  the  Jury  was  misled,  or  that  the  legal 
points  Involved  were  not  fully  complied  with 
In  respect  to  the  direction  which  a  jury 
should  receive  from  a  court  Instruction  No. 
11  was  refused  as  offered,  and  given  as 
amended  by  the  court  The  amendment  was 
proper.  A  confusing  number  of  Instructions 
were  offered  by  defendant  29  In  all.  Fifteen, 
of  these  were  given,  and  that  number  was 
too  many. 

Complaint  Is  made  of  prejudice,  bias,  and 
passion  of  the  Jury,  and  of  consequent  exces- 
slveness  of  the  verdict.  Such  complaint  was 
also  made  in  the  motion  for  new  trial.  The 
verdict  was  for  $2,500.  On  the  former  trial 
It  was  for  $1,000,  on  practically  the  same 
evidence.  By  reference  to  the  two  former 
opinions  in  the  case  it  will  be  seen  that  for 
reasons  there  stated,  we  have  not  been  very 
favorably  impressed  with  plaintiff's  case. 
But  after  all  Is  said  that  can  be  said  against 
the  righteousness  of  the  verdict  we  are  com- 


•For  othw  eum  m*  Mme  topic  and  saetion  NUMBER  In  Dec.  *  Am.  Dlfs.  1907  to  date,  *  Reportar  Ind*z«s. 


Digitized  by 


Google 


Ma) 


WILEER80N  t.  ST.  LOUIS  4>  S.  F.  B.  CO. 


543 


pelled  to  admit  that  In  all  respects  It  Is  sup- 
ported by  substantial  evidence.  The  evidence 
In  the  pr«>sent  record  differs  somewhat  from 
that  considered  In  our  opinion  In  the  118  Mo. 
App.  report,  and  does  not  apijear  to  us  to 
preponderate  so  much  on  the  side  of  defend- 
ant Were  we  sitting  as  triers  of  fact  we 
would  still  decide  the  case  In  favor  of  the 
defendant,  but  our  functions  cease  when  we 
find  the  verdict  supported  by  substantial  evi- 
dence, and  that  the  trial  was  conducted  with- 
out prejudicial  error.  The  juries  that  have 
faced  the  iiartles  and  witnesses,  and  have 
heard  the  evidence,  have  not  entertained  our 
view  of  the  facts,  but  we  have  no  cause  to 
say  the  last  jury  were  Influenced  by  passion 
or  prejudice,  nor  would  we  be  justified  in  ar- 
rogating their  functions  to  ourselves.  The 
injuries  of  plaintiff  were  severe,  and  we  can- 
not hold,  as  a  matter  of  law,  that  a  verdict 
of  $2,500  Is  excessive.  This  l>elng  true,  the 
fact  that  a  former  jury  assessed  the  damages 
at  only  $1,000  does  not  stamp  the  present 
verdict  as  the  product  of  passion  or  preju- 
dice. Within  the  limits  fixed  by  the  evidence, 
each  jury,  In  the  assessment  of  damages, 
bad  considerable  latitude,  and,  since  we  find 
the  last  verdict  to  be  within  reasonable  evi- 
dentiary limits,  we  cannot  do  otherwise  than 
to  give  it  our  approval. 
Accordingly  the  judgment  is  affirmed. 

EUilSON,  J.,  concurs.    BROADDUS,  P.  J., 
dissents. 


WILKBRSON  V.  ST.  LOUIS  &  S.  P.  R.  CO. 

(&)rinEfieId  Court  of  Appeals.    Missouri.    Jan. 
10,  1910.) 

1.  MaSTEB  AWD  SeBVAWT  (I  279*)— IWJTJBT  TO 

Servant— LiABiLinr. 

The  liability  of  a  railroad  under  Rev.  St 
1890,  {  2864,  as  amended  by  Laws  1905,  p. 
136,  i  1  (Ann.  St  1906,  p.  1637),  for  the  death 
of  a  servant  through  the  negligence  of  a  servant 
while  running  any  train,  is  founded  on  negli- 
gence in  operating  a  train,  and  the  negligence 
Is  to  be  established  by  proof,  and  where,  on  a 
consideration  of  the  facts  giving  plaintiff  the 
most  favorable  interpretation  that  they  will  al- 
low of,  negligence  is  not  affirmatively  shown, 
there  can  te  no  recovery. 

[EJi- Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  <i  973-975,  978-980;  Dec 
Dig.  I  279.*] 

2.  Neoligkncb  (I  1*)  —  Action ABLB  Neqli- 

OERCK. 

The  test  of  negligence  is:  Did  the  human 
agent  in  charge  of  the  instrumentality  causing 
the  injury  complained  of  act  with  the  care  that 
an  ordinarily  prudent  person  under  the  same 
circumstances  would  have  exercised,  and,  if  he 
did.  there  is  no  actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  1 ;   Dec  Dig.  I  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4743-4763 ;  vol.  8,  pp.  7729-7731.] 

8.  Neolioence  (§  83*)— Httmanitabian  Doc- 
trine. 

Where  a  defendant  or  its  servants  before 
an  accident  discovered,  or  by  the  exercise  of 


ordinary  care  might  have  discovered,  plalntilTs 
perilous  position,  and  then  neglected  to  use  the 
means  at  their  command  to  prevent  the  injury 
when  the  use  of  such  means  would  have  prevent- 
ed the  accident,  the  defendant  is  liable. 

[EJd.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  115 ;   Dec  Dig.  J  83.*] 

4.  Masteb  and  Servant  ({  137*)— Injxtbt  to 
Servant— Negligence. 

Trainmen  may  presume  that  flagmen  and 
other  employes,  on  or  near  the  track,  will  keep 
out  of  danger,  and  the  railroad  is  not  liable  for 
an  injury  to  them  unless  the  trainmen  have  good 
reason  to  believe  that  die  employes,  will  not 
keep  out  of  danger,  and  then  fail  to  use  proper 
means  at  their  command  to  prevent  injuring 
them. 

[Ed.  Mote. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Si  269,  270,  274;  Dec  Dig. 
§  137.*] 

3.  Masteb  and  Servant  (|  137*)— Injubt  to 

Servant— Negligence. 

Unless  the  evidence.  In  an  action  for  the 
death  of  a  flagman  struck  by  a  train  because 
of  the  failure  of  the  engineer  to  stop  the  train 
after  the  discovery  of  decedent's  peril,  showed 
that  the  engineer  saw  decedent,  or  by  the  ex- 
ercise of  ordinary  care  could  have  seen  him,  ia 
time  to  have  avoided  the  accident  there  could 
be  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  2C0,  270,  274;  Dec  Dig. 
§  137.*] 

6.  Master  and  Servant  (|  278*)— Injxibt  to 
Servant- Negligence. 

Where,  In  an  action  for  the  death  of  a 
flagman  struck  by  a  train  because  of  the  failure 
of  the  engineer  to  stop  the  train  after  the  dis- 
covery of  decedent's  peril,  there  was  no  evidence 
as  to  when  decedent  went  on  the  track,  or  how 
long  he  bad  been  on  it  l>efore  he  was  struck, 
there  was  no  evidence  which  justified  the  con- 
clusion that  the  engineer  saw  him,  or  could 
have  seen  him,  in  time  to  have  prevented  the 
accident,  and  there  could  be  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S$  954r-972;  Dae  Dig.  S 
278.*] 

7.  Masteb  and  Sebvant  (|  265*)— Injubt  to 
Servant— Negligence. 

Where,  in  an  action  for  the  death  of  a 
fla^an  struck  by  a  train,  the  facts  failed  to 
point  to  the  negligence  of  the  railroad  as  the 
proximate  cause  of  the  injury,  but  revealed  a 
state  of  facts  from  which  an  Inference  could 
as  reasonably  be  drawn  that  the  accident  was 
due  to  a  cause  other  than  the  negligence  of  the 
railroad,  the  railroad  need  not  explain  the 
cause  of  the  accident  to  defeat  a  recovery ;  the 
doctrine  of  res  ipsa  loquitur  not  applying. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  881;    Dec  Dig.  i  265.*] 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty ;  John  T.  Moore,  Judge. 

Action  by  W.  W.  Wllkerson,  administrator 
of  Ezra  Moore,  deceased,  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

This  was  an  action  commenced  in  the 
Christian  county  circuit  court  and  tried  be- 
fore a  jury.  The  material  part  of  the  peti- 
tion, after  alleging  the  death  of  Ezra  Moore 
and  the  appointment  of  respondent  as  admin- 
istrator, is  as  follows:  "That  the  deceased 
was  a  brakeman  on  one  of  the  freight  trains 
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of  aiq;)enant  running  from  Sifflngfleld  to 
Thayer,  Mo.;  that  deceased  waa  killed  by 
the  c4)eratlon  of  another  train  of  the  ap- 
pellant at  or  near  Norwood,  Mo.,  on  the  18th 
of  August,  1907 ;  that  the  deceased  was  order- 
ed by  the  conductor  of  the  train  upon  which 
he  was  working  to  walk  east  from  Norwood 
on  the  tracks  of  appellant's  road  for  the  pur- 
pose of  signaling  and  flagging  trains  ap- 
proaching Norwood ;  that  the  deceased  walk- 
ed upon  and  along  the  appellant's  tracks  for 
a  reasonable  distance  with  signal  lights  and 
placed  torpedoes  on  the  tradt  In  dlCTerent 
places,  and  afterwards  walked  back  west  on 
the  tracks  of  appellant's  road  to  a  point 
where  the  track  was  level  and  straight  from 
the  east  for  over  a  quarter  of  a  mile;  that 
while  displaying  bis  signal  light  the  deceased 
was  run  over  and  killed  by  a  train  of  appel- 
lant. No.  706,  which  was  approaching  Nor- 
wood station  from  the  east." 

Specifying  aK>elIant's  negligence,  the  peti- 
tion continues:  "That  the  killing  of  plaintlfT's 
intestate  was  the  direct  result  of  the  neg- 
ligent, careless,  and  reckless  manner  In  which 
the  train  was  run,  managed,  and  controlled 
by  defendant's  agents,  servants,  and  em- 
ployes, in  this:  That  after  defendant's  em- 
ployes In  charge  of  and  operating  said  train 
saw,  or  by  the  exercise  of  reasonable  cape 
and  diligence,  had  they  not  been  reckless  in 
operating  said  train,  could  have,  seen  the 
dangerous  position  In  which  the  plaintilTs 
Intestate,  Ezra  Moore,  was  situated,  and 
seeing  or  by  the  exercise  of  reasonable  care 
and  diligence,  if  said  train  had  not  been 
recklessly  operated  by  defendant's  agents, 
servants  and  employes  in  charge  of  said 
train,  could  have  se^i,  the  Imminent  peril 
in  which  plalntUTs  Intesptate  was  placed,  and 
that  the  deceased  was  unaware  of  the  near 
and  dangerous  approach  of  said  train,  and 
that  the  agents,  servants,  and  employes  in 
charge  of  said  train  negligently  and  careless- 
ly failed  to  sound  an  ordinary  whistle  in 
time  to  avoid  the  injury  herein  complained 
of,  and,  in  fact,  did  not  at  any  time  before 
the  injury  to  and  death  of  plaintiff's  Intes- 
tate, either  ring  the  bell,  sound  the  whistle, 
or  give  any  other  signal  by  which  plaintiff's 
Intestate  might  be  warned  of  the  near  and 
dangerous  approach  of  said  train;  and  neg- 
ligently failed  and  neglected  to  use  the  brakes 
or  other  appliances  for  stopping  said  train, 
and  negligently  failed  to  use  the  appliances 
provided  for  and  at  hand  of  putting  said 
train  under  control  and  stopping  the  same 
before  it  struck  and  killed  plaintiff's  intes- 
tate, but,  on  the  contrary  therefore,  reck- 
lessly and  negligently  run  its  said  train 
against  the  plaintiff's  intestate  without  rec- 
ognizing the  torpedo  signals  which  were  run 
over  and  discharged  before  striking  plain- 
tiff's intestate,  and  without  recognizing  or 
aK>lying  the  signal  lights  displayed  by  him, 
and  without  keeping  any  lookout  whatever, 
the  same  train  being  so  made  up  that  the 
tender  waa  In  front  of  said  engine  aad  ca- 


boose l)etaind  the  same,  and  there  being  no 
light  whatever  on  said  tender,  and  said  train 
being  run  at  a  high,  dangerous,  and  rede- 
less  rate  of  speed,  by  reason  of  all  of  which 
plalntUTs  intestate  was  run  over,"  etc. 

The  answer  was  a  general  denial. 

The  alleged  cause  of  action  is  of  that  class 
denominated  "deatti  from  wrongful  act,"  and 
is  brought  under  the  provisions  of  section 
2864,  Rev.  St  1889,  amended  by  Laws  1905k 
p.  130,  i  1  (Ann,  St.  1906,  p.  1637),  which  pro- 
vides that  whenever  any  person,  including  an 
employe  of  a  corporation,  is  killed  by  the 
negligence  of  a  co-employe,  or  shall  die  from 
any  injury  occasioned  from  the  negligence, 
unsklllfulness,  or  criminal  intent  of  any  of- 
ficer, agent,  servant,  or  employe  while  run- 
ning, managing,  or  conducting  any  locomo- 
tive or  train  of  cars,  etc,  the  corporation 
employing  such  person  shall  pay  a  penalty 
in  the  sum  of  not  less  than  $2,000  and  not 
to  exceed  $10,000,  in  the  discretion  of  the 
jury. 

The  record  discloses  that  the  deceased  was 
in  the  employ  of  the  defendant  company  as 
a  brakeman,  running  from  Springfield  to 
Thayer,  and  that  he  had  been  In  the  serv- 
ice only  five  weeks.  On  the  afternoon  of  the 
17th  day  of  August,  1907,  he,  together  with 
the  other  members  of  the  train  crew,  ran 
their  train  to  Norwood,  in  Wright  county.  Mo., 
where  a  collision  occurred  blocking  the  three 
tracks  of  the  defendant's  railroad  at  that 
place.  The  accident  was  reported  to  a  dis- 
patcher of  the  defendant  company,  who  or- 
dered a  train  back  from  Cabool — about  19 
miles  east  of  Norwood — to  assist  in  clearing 
the  tracks.  This  train  was  in  charge  of 
Conductor  A.  M.  BIbee,  Engineer  J.  A.  M. 
Cadle,  and  a  fireman,  and  consisted  of  an  en- 
gine, tender,  and  caboose.  The  engine  was 
reversed,  running  backward,  with  the  ten- 
der in  front,  and  was  going  at  the  rate  of 
about  22  miles  an  hour.  It  was  4  or  6  o'clock 
In  the  morning,  and  the  weather  was  damp 
and  foggy,  and  It  was  dark.  The  deceased, 
as  stated,  was  a  brakeman  on  the  wrecked 
train  at  Norwood  of  which  J.  W.  Edwards 
was  the  conductor.  The  only  evidence  as 
to  negligence  Introduced  In  the  case  was  that 
offered  by  the  plaintiff,  consisting  of  the  tes- 
timony of  J.  W.  Edwards,  conductor  of  the 
wrecked  train  at  Norwood,  J.  A.  M.  Cadle, 
engineer  of  the  relief  train  from  Cabool,  and 
A.  M.  Blbee,  conductor  of  the  relief  train. 
At  the  conclusion  of  plaintiff's  testimony,  the 
defendant  offered  a  demurrer  to  the  evidence, 
which  was  by  the  court  overruled,  and  de- 
fendant introduced  no  evidence  whatever. 
Plaintiff  obtained  Judgment  for  $2,500,  from 
which  defendant  has  perfected  Ms  appeal. 

The  evidence  discloses  this  state  of  facts: 
The  train  on  which  deceased  was  a  brakeman 
was  wrecked  at  Norwood,  thereby  blocking 
the  three  tracks  at  that  place.  For  the  pur- 
pose of  clearing  these  tracks,  a  dispatcher 
of  the  defendant  company  ordered  the  return 
of  a  freight  locomotive  from  the  town  of 
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Cabool,  a  Btatioa  19  miles  sontheast  of  Nw- 
wood  on  the  seme  line  of  defendant's  rail- 
road. The  conductor  of  the  wrecked  train 
at  Norwood  ordM'ed  the  deceased,  Ezra 
Moore,  to  go  out  and  flag  this  extra  train 
that  was  coming  on  from  Cabool  to  remove 
the  wreck.  This  order  was  given  between 
4  and  5  o'clock  in  the  morning  before  day- 
light The  deceased  'took  with  blm  a  red  and 
a  white  lantern,  and  went  east  to  flag  the 
train,  and  was  not  again  seen  by  his  crew 
until  his  dead  body  was  returned  to  Norwood, 
after  a  lapse  of  1%  hours  after  tbe  time 
that  he  went  east  with  his  lanterns.  The  re- 
lief train  arrived  at  Norwood  at  about  6 
o'clock.  At  tlie  time  the  deceased  was  or- 
dered to  flag  the  relief  train,  his  conductor 
stated  to  him  that  the  engine  would  be  back- 
ing towards  Norwood  and  would  bave  no 
lights  because  the  tender  would  be  In  front. 
He  was  not  seen  to  take  any  torpedoes  with 
him.  This  was  the  statement  of  lils'  con- 
ductor, J.  W.  Edwards. 

Engineer  Cadle,  who  was  in  charge  of 
the  engine  of  the  relief  train,  stated:  That 
be  received  orders  at  Cabool  to  return  to 
Norwood;  that  he  left  Cabool  at  about  4:47 
a.  m. ;  that  there  was  no  headlight  on  the 
tender  towards  the  west,  but  that  there  was 
an  electric  light  in  the  cab  to  enable  the  flre- 
man  to  discharge  his  duties.  He  stated  that 
when  he  was  withl^  about  three-fourths  of 
a  mile  from  Norwood,  rounding  a  curve,  he 
was  running  about  22  miles  an  hour,  wtien  the 
engine  hit  the  torpedoes.  He  testified:  That 
be  did  not  see  the  deceased  at  any  time  be- 
fore he  struck  him  or  at  the  time  he  struck 
blm ;  that  the  track  was  straight  from  where 
he  rounded  tbe  curve  for  a  mile  towards 
Norwood;  that  he  had  given  his  signals 
about  one-fourth  of  a  mile  east  of  where  tbe 
-deceased  was  killed,  which  consisted  of  two 
long  and  two  short  whistles,  that  being  tbe 
usual  and  ordinary  signal  on  approaching  a 
station;  and  that  these  signals  could  have 
been  heard  a  distance  of  at  least  a  mll6.  Tbe 
whistles  were  given  by  him  on  approach- 
ing the  curve,  and  be  ran  the  locomotive  be- 
tween one-fourth  and  one-eighth  of  a  mile 
after  sounding  the  whistles  before  striking 
the  first  torpedo.  He  stated  that,  when  he 
ran  over  the  first  torpedo,  be  immediately 
tried  to  stop  the  train,  and  when  he  struck 
the  second  torpedo  he  at  once  pat  the  brake 
In  emergency  and  was  trying  to  see  a  light 
The  two  torpedoes  were  about  30  feet  apart 
He  testified:  That  when  he  was  looking  for 
a  signal  or  a  flagman,  be  beard  a  dull  sound 
and  saw  an  object  roll  down  tbe  bank  that 
he  niought  migbt  be  a  bog;  that  the  morn- 
ing was  drizzly  and  foggy;  that  be  was 
keeping  a  lookout;  but  that  he  did  not  see 
tbe  deceased  or  stop  bis  engine  before  strik- 
ing blm;  that  the  distance  from  where  he 
ran  over  the  first  torpedo  to  where  be  struck 
the  deceased  was  from  60  to  80  feet;  that 
the  engine  was  running  22  miles  an  hour; 
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and  that  It  would  have  required  from  200  to 
250  feet  in  wbich  to  have  stopped.  He  fur- 
ther stated  that  just  before  be  reached  Nor- 
wood be  expected  a  flagman  to  be  there,  and 
be  was  looking  out  for  him  and  trying  bis 
best  to  find  him — "straining  every  nerve  for 
that  purpose" — and  saw  nobody  on  the  track. 
He  stated:  That  If  deceased  had  been  stand- 
ing up  on  the  track  or  by  the  side  of  the 
trade,  he  could  have  seen  deceased  at>out  40 
feet  from  the  front  end  of  tbe  locomotlre 
and  beyond  that  point,  he  could  bave  seen  a 
person  on  or  near  the  track  200  feet  from  the 
front  end  of  the  tender.  That  the  explosion 
of  the  torpedoes  indicated  to  him  that  ,a 
flagman  was  in  tbe  neighborhood.  After  the' 
object  was  struck,  tbe  engineer  went  on  to 
Norwood  at  a  speed  of  six  or  eight  miles  an 
hour.  That  upon  his  arrival  at  No,rwood 
he  made  an  examination  of  the  engine  and 
tender  and  found  pieces  of  a  man's  clothing 
and  blood  on  the  tank  trucks  on  the  left 
side  going  towards  Norwood.  He  then  went 
to  the  place  where  he  thought  the  deceased 
was  struck  and  found  lantern  frames  In  the 
middle  of  the  track  near  the  left  ralL 

Witness  Bibee,  the  conductor  of  the  relief 
train,  testified  for  the  plaintiff  as  to  the  dis- 
tance in  which  a  train  ought  to  be  stopped 
under  the  circumstances  detailed  In  evidence 
if  the  train  was  running  22  miles  an  hour, 
and  he  fixed  the  distance  at  210  feet  He 
stated  that  he  heard  the  explosions  of  the 
torpedoes,  that  there  were  two  of  them,  and 
that  they  were  on  the  curve. 

W.  F.  Evans  and  John  H.  Lucas,  for  ap- 
pellant. 6.  A.  Watson  and  Hamlin  &  Seawell, 
for  respondent 

NIXON,  P.  J.  (after  stating  the  facts  as 
above).  As  we  bave  seen  In  the  statement 
of  this  case,  this  action  Is  for  a  liability 
created  by  section  2864  of  the  Revised  Stat- 
utes of  1899,  amended  by  Laws  1905,  p.  136, 
§  1  (Ann.  St  1906,  p.  1637),  and  the  liability 
of  the  defendant  is  based  upon  tbe  negligence 
of  its  servants  In  operating  a  locomotive, 
and  there  can  be  no  liability  under  well-es- 
tablished principles  unless  the  plaintiff  has 
shown  tbe  negligence  of  the  defendant's 
servants.  That  is  the  very  ground  of  re- 
covery fixed  by  tbe  statute  under  wbich  this 
suit  Is  prosecuted.  Negligence  Is  an  affirma- 
tive fact  to  be  established  by  proof  before 
there  can  be  any  recovery  on  account  of  it 
and  it  Is  a  question  of  law  whether  the  ev- 
idence in  a  given  case  tends  to  prove  such 
negligence.  Upon  a  consideration  of  the  facts 
in  this  case — giving  the  plaintiff  the  most 
favorable  Interpretation  that  they  will  allow 
of  or  that  can  be  reasonably  put  upon  them 
as  well  as  every  fair  inference  from  the  facts 
— If  negligence  is  not  shown  afl9rmatively 
from  such  facts,  there  can  be  no  recovery 
by  the  plaintiff.  Ryan  v.  McCuUy,  123  Mo. 
686,  27  8.  W.  533;  Keown  v.  St  Louis  R.  Co., 
141  Mo.  86,  41  8.  W.  926;  Tarwater  v.  Han- 
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nlbal  &  St  J.  E.  (Jo.,  42  Mo.  198;  LoveU  T. 
Kansas  City  S.  R.  Ck>.,  121  Mo.  App.  466,  97 
8.  W.  193. 

It  has  been  said  that  the  deflnltlona  of 
"negligence"  by  courts  and  text-writers  are 
more  numerous  than  any  cither  title  within 
the  scope  of  the  law;  but,  after  we  have 
gone  oyer  and  examined  all  of  such  defini- 
tions, at  last  we  must  come  to  the  supreme 
test — the  test  of  common  sense:  Did  the 
human  agent  In  charge  of  the  Instrumentality 
that  caused  the  Injury  act  with  the  care  that 
an  ordinarily  prudent  man  under  the  same 
circumstances  would  have  exercised?  If  he 
did,  there  Is  no  actionable  negligence. 

Stripped  of  all  superfluous  verbiage  and 
simply  stated,  the  charge  of  negligence  In  the 
petition  means,  and  can  only  mean,  that  the 
engineer  in  charge  of  the  relief  train  did 
see,  or  by  the  exercise  of  ordinary  care  could 
have  seen,  the  deceased  on  or  near  the  rail- 
road track  in  a  place  of  peril  in  time  to  have 
given  him  signals  or  stopped  the  train  and 
prevented  the  accident  The  law  of  negli- 
gence in  this  state,  as  charged  in  the  petition, 
has  been  often  stated.  Where  a  defendant  or 
Its  servants  before  an  accident  discovered, 
or  by  the  exercise  of  ordinary  care  might 
have  discovered,  plaintiff's  perilous  position, 
and  neglected  to  use  the  means  at  their  com- 
mand to  prevent  the  injury  when  the  use  of 
such  means  would  have  prevented  the  injiiry, 
the  defendant  Is  liable.  Kellny  v.  Missouri 
Pacific  Ry.  Co.,  101  Mo.  67,  18  8.  W.  806,  8 
L.  R.  A.  783;  Morgan  v.  Wabash  Ry.  Co., 
150  Mo.  262,  60  S.  W.  195.  As  was  said  in  the 
case  of  Scullin  v.  Wabash  Ry.  Co.,  184  Mo., 
loc.  clt  707,  83  S.  W.,  loc.  clt  764:  "This  la 
too  well-settled  law  in  this  state  to  require 
any  further  discussion  of  It"  And  yet  in 
this  case  we  have  tabulated  by  the  Industry 
of  respondent's  counsel  some  40  or  60  cases 
to  establish  this  well-known  doctrine. 

In  support  of  their  contention  that  the  de- 
murrer of  the  appellant  to  the  respondent's 
evidence  was  properly  overruled  by  the  trial 
court  we  have  been  directed  by  learned  coun- 
sel for  respondent  to  numerous  cases  decided 
by  the  appellate  courts  of  this  state.  An 
analysis  of  the  cases  cited  makes  it  apparent 
that  they  do  not  belong  to  a  class  like  the 
present  by  reason  of  an  entirely  different 
state  of  facts  developed.  In  this  case  there 
is  no  testimony  which  furnishes  any  reason- 
able ground  for  expectation  or  anticipation 
by  those  in  charge  of  the  relief  train  of  the. 
presence  of  any  person  on  or  so  near  the 
track  as  to  be  In  a  place  of  peril  at  the  time 
of  the  accident  or  so  long  before  the  acci- 
dent as  to  have  enabled  the  engineer,  by  the 
use  of  the  appliances  at  his  command,  to 
have  stopped  the  train  before  it  struck  de- 
ceased. H«ice  the  one  Question  In  this  case 
did  not  arise  in  those  cases  cited,  and  they 
have  no  application  to  the  facts  of  this  case. 
Holwerson  v.  St  Louis  &  S.  By.  Co.,  157  Mo. 
216,  57  8.  W.  770,  50  L.  R.  A.  860, 

Aa  there  are  no  tangible  facta  or  drcum- 


Btances  to  show  where  the  deceased  went  on 
the  track  or  so  near  it  as  to  imperil  Ills  safe- 
ty, there  is  no  proof  that  the  engineer  could 
have  stopped  his  train  in  time  to  have  avert- 
ed the  accident  and,  there  t>elng  a  failure 
to  prove  negligence,  no  liability  would  at- 
tach to  the  defendant  company.  So  that  the 
one  question  which  the  plaintiff  had  to  main- 
tain to  support  his  case  was :  When  did  the 
deceased  go  npon  the  track  in  front  of  the 
approaching  train?  Without  this  question 
being  answered  by  tangible  evldmce,  th» 
judgment  falla  to  the  ground  like  a  house  of 
cards.  The  <me  necessary  vital  fact  to  b» 
proven  by  the  plaintiff  was:  When  did  the 
deceased  go  npon  the  track  in  front  of  tli* 
approaching  train  and  place  himself  in  a 
position  of  peril?  This  is  not  a  question  of 
presumption;  It  Is  a  queston  of  fact  To  thi» 
questicm  the  most  scrutinizing  examination  of 
the  evidence  fails  to  give  any  answer.  It  Is- 
as  allent  as  the  grave  and  as  voiceless  aa  the 
Egyptian  sphinx.  And  no  argument  specula- 
tion, citation  of  authorities,  imagination,  or 
presumption,  however  ingeniously  devised  or 
protracted,  will  supply  this  missing  keystone. 
Without  It  the  whole  case  of  the  plaintiff 
falls  into  shapeless  ruins. 

The  court  in  this  case  gave  but  one  Inatmc- 
tion  as  to  negligence  for  the  plaintiff,  to 
.the  effect  that  if  the  jury  should  find  from 
the  evidence  that  the  deceased  was  on  or 
near  the  track  in.  such  a  position  as  to  be  in 
imminent  peril  of  being  struck  by  the  ap- 
proaching train  and  that  the  defendant's  em- 
ployes in  charge  of  the  engine  were  aware- 
of  his  peril  in  time  to  have  enabled  them  by 
the  exercise  of  ordinary  care  to  have  stop- 
ped the  train  and  averted  the  injury,  and 
they  failed  to  exercise  such  care,  by  reason 
of  which  the  deceased  was  killed,  the  jury 
should  find  the  issues  for  the  plaintiff.  This 
was  an  entirely  correct  declaration  of  the  law 
provided  there  was  any  evidence  to  sustain  it 

Yet  the  court  for  the  defendant  gave  this 
further  instruction:  "The  court  instructa  the 
jury  that  there  is  no  evidence  in  this  case 
that  the  deceased  was  on  or  near  the  track  in 
a  place  of  peril  far  enough  away  from  the 
engine  that  the  engineer  could  thereafter 
have  stopped  the  train  by  the  exercise  of  or- 
dinary care  on  the  part  of  the  engineer  In 
time  to  have  averted  the  injury,  and  you 
cannot  find  for  the  plaintiff  on  that  ground."' 
In  other  words,  the  court  instructed  the 
jury,  on  the  one  hand,  that  if  the  deceased 
was  on  or  near  the  track  in  such  a  position 
of  peril  that  he  was  seen  or  could  have  been 
seen  in  time  to  have  averted  the  accident 
the  jury  should  find  for  the  plaintiff;  but 
for  the  defendant  the  court  instructed  the 
jury  that  there  was  no  evidraice  in  the  case 
that  the  deceased  was  on  the  track  of  the  de- 
fendant or  near  it  in  such  a  place  of  danger 
that  he  could  have  been  seen  by  the  engineer 
in  charge  of  the  train  in  time  to  have  enabled 
him  to  prevent  the  accident  In  short  the 
court  instructed  the  Jury  that  they  ahonid 
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niBtaln  a  demurrer  to  plalntUTs  evidence  In- 
stead of  taking  that  responsibility  upon  blm- 
aelf  and  acting  on  tbe  strength  of  his  con- 
▼Ictlona. 

The  deceased  knew  that  the  train  was  ap- 
proaching from  the  east  because  he  went  ont 
for  the  very  purpose  of  meeting  it  He  was 
Bofflciently  informed  as  to  the  condition  of 
the  approadiing  train — how  It  was  made  up, 
that  the  tender  would  be  In  front,  and  as  to 
the  lights  on  It  He  needed  no  special  train- 
ing or  long  experience  In  order  to  be  apprised 
of  the  danger  of  being  on  the  track  In  front 
of  the  approaching  train.  As  far  as  is  shown 
hy  tbe  testimony  In  this  case  the  duty  that 
he  was  called  upon  to  discharge  In  flagging 
the  relief  train  did  not  require  his  presence 
upon  Ehe  track  In  front  of  the  approaching 
train  or  so  near  the  track  as  to  Imperil  his 
safety;  that  he  was  not  required  In  any 
way,  by  Instmctlons  of  the  company  or  by 
any  of  Its  rules  and  regulations,  or  for  very 
necessity  or  customary  usage,  to  be  upon  the 
track,  or  so  near  It  as  to  Imperil  his  safety 
In  order  to  discharge  the  duty  that  he  had 
undertaken. 

Again,  the  engineer  In  charge  of  the  relief 
train  had  no  reasonable  grounds  to  appre- 
hend that  the  flagman  In  discharge  of  his 
duties  would  be  In  front  of  the  engine  or  so 
near  the  track  as  to  Imperil  his  safety  In 
flagging  the  train.  Consequently,  this  en- 
gineer was  not  required  to  discharge  the 
same  duty  towards  the  deceased  that  he 
would  ordinarily  have  been  required  to  dis- 
charge If  he  had  been  approaching  a  public 
crossing  or  passing  through  any  place  where 
he  should  have  expected  to  meet  pedestrland 
crossing  the  track  or  in  cases  where  he  would 
expect  workmen  on  tbe  track.  Nor  had  he 
any  right  to  expect  or  apprehend,  so  far  as 
the  evidence  goea  in  this  case,  that  the  de- 
ceased In  flagging  the  train  would  expose 
his  person  in  any  way  to  be  Injured  by  this 
train.  It  is  true  the  evidence  shows  that, 
after  the  explosion  of  the  torpedoes  nnder 
his  train,  he  expected  a  flagman  to  be  there, 
and  that  he  was  looking  for  him  and  trying 
to  see  him;  but  there  is  no  evidence  from 
which  we  can  deduce  any  fact  or  inference 
favorable  to  the  plaintiff  that  the  engineer 
was  looking  for  the  flagman  with  the  expec- 
tation or  apprehension  that  It  would  be  nec- 
essary to  give  him  signals,  or  to  slow  down 
or  stop  the  train,  or  that  the  flagman  would 
be  In  a  place  of  peril  on  or  near  the  track. 

The  same  mle  would  apply  to  flagmen  as 
to  other  employte  working  on  or  near  the 
railroad  track.  In  the  case  of  Evans  v.  Wa- 
bash Ry.  Co.,  178  Mo.,  loc.  clt  517,  77  S.  W., 
loc.  clt  518,  Bnrgess,  J,  speaking  for  the 
court,  said:  "It  will  not  do  to  apply  this  rule 
(the  biunanltarlan  doctrine)  In  all  its  strict- 
ness to  sectlonmen  whose  business  it  is  to 
work  npon  and  keep  In  repair  railroad 
tracks,  for  th^  are  supposed  to  look  after 
their  own  personal  safety,  and  to  know  of 
the  time  at  which  trains  pass,  to  look  for 


them  and  see  them,  and  to  move  ont  of  the 
way.  It  Is  common  knowledge  that  these 
men  often  voluntarily  wait  until  trains  get 
dangerously  close  to  them,  and  then  step  out 
of  danger  and  let  them  pass  by,  and  to  re- 
quire trains  to  stop  on  all  such  occasions, 
when  sectlonmen  are  discovered  on  the  track, 
would  not  only  be  Imposing  upon  railroads 
unjust  burdens,  but  would  greatly  Interfere 
with  traffic  and  travel.  Those  In  charge  of 
trains  have  the  right  to  presume,  in  the  first 
place,  that  such  persons  will  keep  out  of 
danger,  and  not  until  they  have  good  reason 
to  believe  that  they  will  not  do  so,  and  then 
fall  to  use  all  proper  means  at  their  com- 
mand to  prevent  Injuring  them.  In  conse- 
quence of  which  they  are  Injured  or  are  in- 
jured by  reason  of  the  willful  negligence  of 
those  In  charge  of  the  train,  should  the  de- 
fendant be  held  liable,  and  there  was  noth- 
ing of  that  kind  In  this  case."  See  Davies 
V.  People's  Ry.  Co.,  159  Mo.  1,  59  S.  W.  982; 
Clancy  v.  St  Louis  T.  Co.,  192  Mo.  615,  91 
S.  W.  509. 

The  engineer,  while  less  than  half  a  mile 
from  wh^re  deceased  was  struck,  had  sound- 
ed tbe  usual  signals  given  on  approaching  a 
station,  which  the  evidence  shows  could  have 
been  heard  a  mUe.  When  he  rounded  the 
curve  and  beard  the  first  torpedo  explode  and 
first  had  reason  to  apprehend  the  presence  of 
the  flagman  In  the  vicinity,  he  Immediately 
tried  to  stop  the  train,  and,  when  he  struck 
the  second  torpedo,  he  put  the  brake  In  emer- 
gency. He  stated:  That  It  was  a  drizzly 
and  foggy  night;  that  he  was  trying  to  see  a 
light  or  a  flagman,  and  "straining  eveiy 
nerve  to  do  so,"  and  could  see  nothing;  that 
soon  after  the  train  passed  over  the  second 
torpedo  he  heard  a  dull  sound,  and  saw  an 
object  roll  down  the  bank  which  lie  thought 
might  be  a  hog,  but  which  afterwards  prov- 
ed to  be  deceased;  that  the  distance  from 
where  he  struck  tbe  first  torpedo  to  the  place 
where  he  struck  the  second  was  a  distance  of 
60  or  80  feet;  and  that  at  the  time  he 
struck  the  first  torpedo  he  was  running  22 
miles  an  hour.  The  three  witnesses  for  tbe 
plalntlfl  testified  that,  with  all  the  appli- 
ances at  the  command  of  the  engineer,  he 
could  not  have  stopped  the  train  In  a  less 
distance  than  210  feet  If  then,  upon  plain- 
tiff's own  showing,  the  engineer  had  no 
grounds  to  apprehend  the  presence  of  the 
flagman  in  the  vicinity  until  he  struck  the 
first  torpedo,  and  if  at  that  time  the  deceased 
was  at  the  place  standing  on  the  track  where 
he  was  struck — only  80  feet  from  the  engine 
— and  the  engine  could  not  have  been  stopped 
in  less  than  200  feet,  there  Is  absolutely  no 
showing  of  negligence.  So  that  If  the  en- 
gineer had  been  charged  with  the  apprehen- 
sion of  the  presence  of  the  fiagman  In  tbe 
neighborhood  by  the  explosion  of  the  first  tor- 
pedo, and  If  at  that  time  he  had  known  that ' 
the  deceased  was  on  the  track;  be  could  not 
have  averted  the  accident 

We  must  therefore  recur  to  the  proposi- 
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tlon  already  stated — that  unless  the  eTldeaoe 
shows  that  the  engineer  In  charge  of  the  re- 
lief train  did  see  the  deceased,  or  could  have 
seen  him  by  the  exercise  of  ordinary  care,  In 
time  to  have  prevented  the  accident,  there  la 
no  liability.  Again,  without  any  evidence 
as  to  when  deceased  went  upon  the  track  or 
bow  long  be  had  been  upon  It  before  he  was 
struck,  bow  can  the  conclusion  be  drawn 
from  the  evidence  that  the  engineer  saw  htm, 
or  could  have  seen  him,  in  time  to  have  pre- 
vented the  accident?  This  case  is  one  where 
the  most  careful  examination  shows  that  all 
the  facts  connected  with  the  accident  fall  to 
point  to  the  negligence  of  the  defendant  as 
the  proximate  cause  of  the  injury,  but  re- 
veals a  state  of  facts  from  which  an  infer- 
ence could  as  reasonably  be  drawn  that  tbi' 
accident  was  due  to  a  cause  or  causes  other 
than  the  negligence  of  the  defendant  In 
such  a  case  plaintiff  cannot  rely  upon  mere 
proof  of  surrounding  facts  and  circumstan- 
ces; nor  is  the  defendant  called  upon  to  ex- 
plain the  cause  of  the  accident  or  purge  it- 
self of  inferential  negligence.  The  doctrine 
of  res  ipsa  loquitur  does  not  apply  In  this 
case;  and,  unless  we  are  to  assume  negli- 
gence from  the  fact  of  death  by  reason  of  in- 
juries received  from  a  locomotive  in  defend- 
ant's service,  there  can  be  no  recovery  in 
cases  like  this. 

On  the  showing  made  by  the  plaintiff — 
and  no  evidence  was  introduced  by  tbe  de- 
fendant— ^there  was  no  such  evidence  of  neg- 
ligence as  authorized  a  recovery  In  this  case. 
Our  conclusion  is  that  the  trial  court  should 
have  given  defendant's  instruction  in  the  na- 
ture of  a  demurrer  to  the  evidence  at  the 
close  of  plaintiff's  case. 

The  Judgment  is  therefore  reversed.  All 
concur. 


JOBES  V.  WILSON  et  al. 

(Springfield  Court  of  Appeals.     Missouri.    Jan. 
8,  1910.) 

1.  TbiaIi  (I  252*)  —  IwsTBUcnoNS  —  AssTJMP- 
TiON  or  Facts  not  Shown. 

An  Instmction,  submitting  to  the  jury  the 
falsity  of  certain  representations,  is  error,  where 
there  is  no  evidence  that  they  were  false. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  J  506;    Dec  Dig.  I  252.*] 

2.  Tbiai,  (I  253*)  —  Instbuctions— IGNOBIKQ 

An  instmction,  submitting  to  tbe  jury  the 
falsity  of  certain  representations,  which  ignores 
tbe  question  whether  tbe  representations  were 
believed  and  relied  on,  is  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {$  613,  617;    Dec.  Dig.  t  253.*] 

3.  Bills  and  Notes  (5  90*)— Want  or  Cow- 

SIDEBATION. 

Where  a  note  was  given  for  the  full  price 
of  a  horse  purchased  after  paying  the  larger 
part  thereof,  on  the  representation  of  the  sell- 
er's agent,  who  made  the  sale,  that  he  bad  no 
authority  to  indorse  the  payment,  the  note  was 


obtained  without  oonsidetation,   whether   such 
representations  were  false  or  not 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  163,  164;  Dec  Dig.  ( 
90.*] 

4.  Bills   and   Notes   (8   497*)— Bona   Fidb 

PUBCHASEBS— BUBDEN   OF  PBOOF. 

Negotiable  Instruments  Law  1905  (Laws 
1905,. p.  250;  Ann.  St  1906,  (  463-55),  §  K, 
provides  that  the  "title  of  a  person  who  nego- 
tiates an  instrument  is  defective  •  •  •  when 
he  obtains  the  instrument  or  *  *  *  negoti- 
ates  it  in  t>reach  of  faith  or  under  such  circum- 
stances as  amounts  to  fraud."  Section  59  pro- 
vides that  where  "it  is  shown  that  the  title  of 
any  person  who  has  negotiated  an  instrument 
is  defective  the  burden  is  on  the  holder  to  prove 
that  he  or  some  person  under  whom  he  claims 
acquired  the  title  as  a  holder  in  due  coarse." 
Held  that  where  a  note  for  the  price  of  a  horse 
was  delivered  to  the  agent  of  the  payee  after 
the  greater  part  thereof  was  paid,  on  the  agent's 
representations  that  he  had  no  authority  to  in- 
dorse such  payment,  but  would  have  the  payee 
do  so,  which  was  not  done,  the  assignee  of  the 
note  has  the  burden  of  showing  that  he  ia  a 
Irana  fide  holder  in  due  course. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  SS  1675-1687;  Dec  Dig.  i 
497.*] 

5.  Pleading  (|  84*)- Action  on  Note— Sep- 

ABATE   ANSWEB    OF    MAKEBS. 

Where  each  of  several  makers  of  a  note 
delivered  to  the  agent  of  the  payee  rely  in 
defense  on  different  statements  made  to  them 
by  the  agent  when  the  note  was  executed,  sep- 
arate answers  should  be  filed  by  each  maker. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  iS  168-171;  Dec.  Dig.  {  84.*] 

6.  Bills  and  Notes  (|  537*)— Action  bt  As- 
siQNEE- Bona  Fides  of  Plaintiff— Ques- 
tion fob  Jubt. 

In  an  action  on  a  note  by  the  assignee 
thereof,  where  it  is  shown  that  tneie  was  fraud 
by  the  payee  in  obtaining  the  note,  whether 
plaintiff  is  a  bona  fide  holder  is  a  question  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  i  637.*] 

7.  Bills  and  Notes  (i  509*)— Action  bt  As- 
signee—Bona  Fides  of  Plaintiff  — Evi- 
dence. 

In  an  action  on  a  note  by  the  assignee 
thereof,  on  the  question  of  plaintiff's  bona  fides 
the  jury  may  consider  the  facts  that  plaintiff 
purchased  the  note  without  recourse,  without 
knowing  the  makers,  and  without  inquiring  as 
to  their  financial  condition  except  statements  by 
the  payee,  and  that  he  paid  but  a  title  mora 
than  one-half  of  its  face  value. 

[Ed,  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {i  1740-1745;  Dec  Dig.  I 
509.*] 

Appeal  from  Circuit  Court,  Christian  (boun- 
ty ;   John  T.  Moore,  Judge. 

Action  by  0.  S.  Jobes  against  H.  M.  Wil- 
son and  others.  Defendants  had  Judgment, 
and  plaintiff  appeals.    Reversed. 

Milton  Schwlnd  and  J.  W.  Hartley,  for  ap- 
pellant O.  A.  Watson  and  O.  A.  McCafferty, 
for  respondents. 

GRAY,  J.  This  Is  a  suit  on  a  promissory 
note,  dated  April  2,  1906,  for  |1,067,  due  July 
1,  1907,  payable  to  A.  J.  Ream  &  Co.  at  the 
Bank  of  Nixa,  Mo.,  and  with  Interest  at  6 
per  cent  per  annum  before  maturity,  and  8 


•For  other  case*  see  lune  topic  and  section  NUMBEB  In  Dec.  *  Am.  Digs.  1907  to  date,  *  Reportw  Indexes 
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per  cent  after  maturity,  payable  annually, 
and  signed  by  the  respondents.  On  the  note 
are  the  following  Indorsements:  "April  2, 
1906,  paid  $230.00.  Without  recourse,  A.  3. 
Ream  &  Co."  The  appellant  sued  on  the  note 
In  the  Christian  county  circuit  court,  and 
claimed  that  he  bought  the  same  In  June, 
1906,  with  two  other  notes  of  the  same 
amounts,  with  the  same  credits  Indorsed 
thereon,  and  signed  by  the  same  parties.  The 
answer  of  the  defendants  alleges  that  the  pay- 
ees, through  their  agent,  a  Mr.  Guggle,  agreed 
to  sell  a  standard  bred  stallion  for  $3,200,  to 
be  represented  by  16  shares  of  stock  of  $200 
per  share,  and  If  any  of  the  said  shares  of 
stock  remained  unsold,  the  payees  would  take 
the  same ;  that  It  was  further  agreed  in  case 
said  stallion  died  within  one  year  from  the 
date  of  delivery,  the  purchasers  should  have 
the  option  of  choosing  another  horse,  or  re- 
ceiving $1,000  of  Insurance,  which  the  sellers 
carried  on  each  of  their  horses  In  a  "blan- 
ket" policy ;  that  It  was  further  agreed  that 
the  contract  should  be  reduced  to  writing  and 
delivered  to  said  purchaser ;  that  lOi/^  shares 
of  said  stock  were  sold  by  the  payees,  through 
said  agent,  to  parties  other  than  these  de- 
fendants, for  which  the  said  agent  received 
for  the  payees  the  sum  of  $2,100;  that  1^ 
shares  of  said  stock  were  not  sold,  and  were 
retained  by  the  sellers;  that  the  remaining 
4  shares  of  stock,  aggregating  $800,  were  sub- 
scribed for  by  the  defendants;  that  on  the 
2d  day  of  April,  1906,  and  after  the  said 
Guggle  had  received  the  sum  of  $2,100  for 
the  said  payees,  and  after  the  said  agent  had 
taken  over  the  1%  shares  of  stock,  amount- 
ing to  the  sum  of  $300,  he  falsely  and  fraud- 
ulently represented  to  the  said  defendants 
that  it  was  necessary  for  them  to  sign  prom- 
issory notes  for  the  full  amount  of  the  pur- 
chase price  of  said  stallion;  that  the  said 
notes  would  be  sent  to  A.  J.  Ream  &  Co.,  and 
that  the  note  sued  on  in  plaintifiTs  petition 
would  be  canceled  and  returned  to  defend- 
ants ;  that  the  second  note  for  a  like  amount 
would  be  canceled  and  returned  to  the  de- 
fendants, and  that  a  credit  of  $466  would  be 
placed  upon  the  third  note;  that  relying  up- 
on the  false  and  fraudulent  representations 
of  said  agent,  they  were  induced  to  sign  the 
notes  herein  referred  to.  They  further  al- 
lied that  the  credits  of  $2,600  were  never 
placed  on  said  note ;  that  the  said  two  notes 
were  not  canceled ;  that  the  written  contract 
was  never  delivered ;  that  the  stallion  so  pur- 
chased died  within  12  months ;  and  that  the 
payees  refused  to  furnish  another  or  pay  the 
$1,000 ;  and  alleging  that  the  said  notes  were 
wholly  without  consideration  and  void,  and 
specially  denying  that  plaintiff,  before  ma- 
turity of  said  note,  purchased  the  same  In 
good  faith  for  a  valuable  consideration.  The 
reply  was  a  general  denial. 

At  the  trial  the  plaintiflT,  Jobes,  testified 
In  his  own  behalf,  to  the  effect  that  he  bought 
the  notes  for  about  $1,750  to  $1,850 ;  that  he 
knew  in  a  general  way  how  the  business  of 


the  payees  was  conducted— that  is,  that  a 
horse  would  be  sold  In  the  neighborhood,  and 
notes  given  for  the  purchase  price — that  he 
made  no  effort  to  ascertain  the  solvency  of 
the  signers,  but  relied  upon  his  experience  as 
a  bank  examiner  In  buying  that  class  of  pa- 
per, but  further  stated  he  had  some  informa- 
tion from  the  result  of  an  Inquiry  one  of 
the  payees  had  made.  When  he  was  asked 
If  it  did  not  strike  him  as  a  little  peculiar. 
If  the  payees  thought  the  note  was  good,  to 
sign  it  without  recourse,  he  answered :  "No ; 
it  did  not,  especially  in  view  of  the  facts  in 
connection  with  the  business."  That  he  pur- 
chased the  paper  after  the  partnership  be- 
tween Ream  &  Co.  had  dissolved,  and  each 
had  taken  his  part  of  the  paper,  and  that 
the  note  was  indorsed  without  recourse,  for 
the  reason  that  the  partner  who  had  surren- 
dered his  interest  to  the  other  would  not  be 
liable.  The  plaintiff  resided  in  Kansas  City, 
Mo.,  where  the  payees  resided  and  had  been 
in  business.  The  makers  of  the  paper  were 
farmers  in  Christian  county. 

The  defendant  Wilson  testified  that  Gug- 
gle told  him  that,  In  the  event  the  horse  died, 
another  horse  would  be  furnished,  or  $1,000 
would  be  paid;  that  he  only  agreed  to  take 
one-fourth  of  a  share,  which  would  be  $50, 
and  that  one  of  the  other  payees,  Mr.  Bever- 
age, took  one-fourth  of  a  share  with  him,  and 
Guggle  agreed  to  take  their  note  for  $100. 
But  when  the  sale  was  put  through,  Guggle 
came  around  with  notes  for  $3,200,  and  he 
told  him  be  would  not  sign  them,  and  he 
would  have  to  make  $100  note,  but  Guggle 
said,  "Tou  sign  these  notes,  and  I  will  send 
them  on  to  the  office  and  have  a  $3,100  cred- 
it placed  on  them,"  but  after  he  got  their 
signatures,  he  took  the  three  notes  and  had- 
them  signed  by  the  other  parties,  and  when 
the  horse  died,  the  makers  were  notified  that 
no  horse  would  be  furnished.  On  cross-ex- 
amination he  testified  that  Guggle  said  he 
could  not  credit  the  notes,  and  that  he  did 
not  have  the  power  to  do  that,  but  he  would 
explain  it  to  Ream,  and  they  would  credit 
the  notes.  The  defendant  Brown  testified  that 
he  took  a  one-half  share,  and  when  he  did, 
he  was  told  by  Guggle  that  the  horse  was 
Insured  for  $1,000,  and  if  he  died  within 
three  breeding  seasons,  another  horse,  or  $1,- 
000,  Just  as  he  wished,  would  be  furnished; 
that  when  he  signed  the  notes.  Guggle  told 
him  that  when  the  notes  were  sent  to  Kan- 
sas City,  the  company  would  credit  the  notes 
for  all  that  was  paid,  and  that  he  (Brown) 
was  not  standing  good  for  anybody  else,  be- 
cause he  had  certificates  showing  how  much 
each  had.  W.  A.  Boyts,  a  defendant,  testi- 
fied that,  when  he  made  inquiry  as  to  why 
the  parties  were  asked  to  sign  a  $3,200  note. 
Guggle  said  be  could  not  credit  them,  and 
that  the  company  would  credit  them  when 
they  were  sent  in. 

All  the  testimony  showed  that  the  parties 
were  to  have  shares  of  stock  at  the  rate  of 
$200  per  share  for  the  Interest  they  had  In 
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the  animal,  and  there  was  abundant  testi- 
mony to  prove  that  Guggle  represented  to 
them  that  he  did  not  hare  the  power  to  cred- 
it the  notes  with  the  payments  made,  but  the 
same  would  have  to  be  done  at  Kansas  City, 
and  that  he  also  agreed  that,  in  case  the 
animal  died  within  three  breeding  seasons,  a 
new  horse  would  be  delivered,  or  $1,000  paid, 
at  the  option  of  the  makers.  There  were  11 
names  signed  to  the  note.  The  testimony  is 
uncontradicted  that  $2,100  had  been  iMid  by 
the  maimers  on  the  notes  previous  to  the  time 
Ouggle  took  them  to  Kansas  City,  and  that 
In  addition  thereto,  certain  shares  of  stock 
were  unsold,  and  that  the  payees  were  to 
take  the  same,  and  to  that  amount  the  pur- 
chase price  of  the  stallion,  which  the  makers 
of  the  note  were  to  pay,  was  thereby  reduced. 
The  horse  died,  and  the  payees  refused  to 
furnish  another  animal  or  pay  the  $1,000. 
The  agent  took  the  notes  to  Kansas  City,  and 
had  a  credit  of  $233  placed  upon  each  one, 
but  what  was  done  with  the  balance  of  the 
cash  paid  on  the  notes  at  the  time  of  their 
execution  the  evidence  does  not  disclose. 

It  is  claimed  that  the  makers  had  no  right 
to  rely  upon  the  statement  of  the  agent  that 
it  was  necessary  for  hln;  to  send  the  notes  to 
Kansas  City  to  have  the  full  amounts  cred- 
ited thereon  by  the  payees,  and  that  the 
notes  would  be  canceled  to  the  amounts  of 
the  payments.  In  passing  upon  the  question 
whether  or  not  persons  were  lustifled  in  re- 
lying upon  the  statement  of  agents,  all  sur- 
rounding facts  and  circumstances  should  be 
taken  into  consideration.  According  to  the 
evidence,  Mr.  Guggle  went  Into  this  commu- 
nity where  these  defendants  were  residing, 
and  stayed  for  about  three  weeks.  He  in- 
terested them  in  the  proposition  of  getting  a 
standard  bred  stallion  In  their  neighborhood, 
and  informed  them  that  the  sellers  of  the  an- 
imal would  take  an  Interest  with  them  in 
the  enterprise.  The  proposition  was  a  fair 
one,  and  the  payees  were  to  become  part 
owners  with  the  purchasers,  and  therefore  it 
is  not  to  be  wondered  that  these  honest  and 
unsuspecting  citizens  accepted  his  statements 
as  the  truth,  and  relied  upon  them.  It  may 
be  admitted  that  his  statement  that  he  did 
not  have  authority  to  credit  the  $2,100  on 
.the  back  of  the  notes  would  not  have  deceiv- 
ed men  accustomed  to  handling  commercial 
paper,  or  men  accustomed  to  dealing  with 
and  knowing  the  authority  of  agents,  but  the 
court  decisions  are  full  of  cases  where  state- 
ments no  more  unreasonable  than  this  have 
been  relied  upon  by  people  in  the  rural  dis- 
tricts. When  a  man  has  gone  Into  a  farming 
community  and  obtained  the  confidence  of 
citizens  thereof,  «nd  obtained  their  hard-earn- 
ed money  for  nothing,  the  courts  should  not 
listen  with  too  willing  care  to  the  cry,  "They 
ought  to  have  known  better." 

While  there  was  abundant  proof  that  cer- 
tain statements  were  made  by  the  agent  of 
the  payees  and  relied  on  hy  the  defendants, 
there  was  no  evidence  that  the  statements 


were  false.  The  respondents  could  not  rest 
by  proving  tbat  statements  were  made,  and 
that  they  relied  on  them,  but  It  was  neces- 
sary for  them  to  prove  that  the  statements 
were  false.  The  court,  at  the  request  of  de- 
fendants, gave  an  instruction  submitting;  to 
the  Jury  the  question  of  the  falsity  of  the 
said  representations;  and,  as  there  was  no 
evidence  th«t  the  representations  were  false, 
the  action  of  the  court  In  giving  this  instruc- 
tion was  error,  for  which  a  new  trial  must 
be  ordered.  This  instruction  is  wrong  In  an. 
other  Important  particular.  It  entirely  ig- 
nored the  question  whether  the  defendants 
believed  the  representations  to  be  true  and 
relied  on  them. 

The  answer,  after  alleging  that  the  repre- 
sentations were  made,  and  that  they  were 
false,  and  that  defendants  relied  on  them 
and  were  deceived  thereby,  and  that  on  ac- 
count thereof  the  note  was  fraudulently  ob- 
tained, closes  by  stating,  "the  note  was  ob- 
tained without  consideration."  If  the  de- 
fendants should  not  be  able  to  prove  that  the 
representations  were  false,  yet,  according  to 
the  answer,  the  note  was  obtained  without 
consideration,  as  the  agent  of  the  payees  had 
the  money  to  pay  the  same  at  the  time  it 
was  executed.  What  we  have  Just  said  does 
not,  under  the  evidence,  apply  to  all  the  de- 
fendants. The  defendant  Wilson  testified 
that  the  agent  of  the  payees  told  him  that 
when  the  notes  reached  the  office  of  the  pay- 
ees, $3,100  would  be  credited  on  them,  and 
there  only  would  be  left  impald  $100,  and 
tbat  this  unpaid  amount  would  be  applied,  so 
that  $33V&  would  be  left  unpaid  on  each  note. 
The  defendant  Wade  testified  that  the  said 
agent  told  him  that  the  money  paid  would  be 
credited  on  the  three  notes,  but  he  did  not 
claim  any  one  of  the  notes  was  to  be  paid  In 
full  and  returned  to  the  maker,  but  the  notes 
would  have  credits  on  them  showing  who 
had  paid  for  the  stock  subscribed.  No  one 
of  the  defendants  testified  that  out  of  the 
money  paid  to  the  agent  of  the  payees  was 
the  note  sued  on  to  be  paid  in  full  and  re- 
turned to  them,  and  therefore,  under  this  evl. 
dence,  the  court  could  not  submit  the  ques- 
tion of  total  failure  of  consideration  at  the 
time  the  notes  were  given. 

When  the  suit  Is  Instituted  by  the  payee 
against  the  maker,  the  right  to  plead  a  par- 
tial failure  of  consideration  is  not  to  be  ques- 
tioned. But  when  the  suit  is  brought  by  a 
third  person,  who  has  acquired  the  note  be- 
fore maturity,  the  question  whether  the  de- 
fense of  a  partial  failure  of  consideration  can 
be  made,  although  the  purchaser  of  the  note, 
at  the  time  he  purchased  the  same,  knew 
that  the  maker  did  not  receive  full  consid- 
eration for  Its  execution,  is  not  so  easily  an- 
swered. The  note  sued  on  herein  was  ex- 
ecuted after  the  negotiable  instrument  law  of 
1905  (Laws  1905,  p.  243 ;  Ann.  St  1906,  H  46»— 
1  to  463 — 197)  had  taken  effect,  and  we  believe 
the  provisions  of  that  act  settle  the  question 
In  this  state.    Section  28  of  that  act  reads: 
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"Absence  or  tallure  of  consideration  Is  a 
matter  of  defense  as  against  any  person  not 
a  holder  In  dne  course;  and  partial  failure 
-of  consideration  is  a  defense  pro  tanto,  wheth- 
er the  failure  is  an  ascertained  and  Uquldat- 
-ed  amount  or  otherwise."  This  section  per- 
mits the  defense  of  a  total  or  partial  failure 
of  consideration  against  all  persons  but  a 
bolder  in  due  course.  Section  52  defines  a 
holder  in  due  course  to  be  a  person  who  has 
taken  an  instrument  upon  the  following  con- 
ditions: "(1)  That  it  is  complete  and  regular 
upon  its  face.  (2)  That  he  became  the  hold- 
«r  of  It  before  It  was  overdue,  and  without 
notice  that  It  bad  been  previously  dishonor- 
«d,  if  such  was  the  fact  (3)  That  he  took 
It  In  good  faith  and  for  value.  (4)  That  at 
the  time  It  was  negotiated  to  him  be  had  no 
notice  of  any  Infirmity  in  the  Instrument  or 
defect  in  the  title  of  the  person  negotiating  it. 
(5)  That  be  took  It  tn  the  usual  course  of 
-business."  Under  the  laws  of  this  state  as 
they  existed  prior  to  the  act  of  1905,  there 
was  a  difference  as  to  the  burden  of  evidence 
In  cases  where  It  was  claimed  the  note  was 
•obtained  by  fraud,  and  where  it  was  claimed 
it  was  given  without  consideration.  In  the 
'first  case,  when  the  defendant  showed  that 
the  note  was  obtained  by  fraud,  the  burden 
■of  evidence  was  then  on  the  bolder  to  show 
that  he  acquired  it  In  due  course,  but  when 
the  failure  of  consideration  merely  was  prov- 
-en,  the  burden  of  evidence  did  not  shift,  but 
remained  with  the  defendant  to  show  that 
the  plaintiff  was  not  a  holder  in  due  course. 
Bahn  v.  Bradley,  92  Mo.  App.  399 ;  Bank  v. 
Bominee,  136  Mo.  App.  57,  117  S.  W.  105; 
HamUton  y.  Marks,  63  Mo.,  loc.  clt  178.  But 
by  the  act  of  1906  we  believe  that  the  burden 
Is  the  same  in  each  case.  Section  59  (page 
290)  of  that  act  reads:  "Every  holder  Is 
deemed  prima  facie  to  be  a  bolder  in  due 
course;  bnt  when  It  Is  shown  that  the  title 
of  any  person  who  has  negotiated  the  instru- 
ment is  defective,  the  burden  is  on  the  holder 
to  prove  that  he  or  some  person  under  whom 
he  claims  acquired  the  title  as  holder  In  due 
course." 

It  will  be  noticed  that  In  all  cases  where 
the  title  of  the  person  negotiating  an  Instru- 
ment is  defective,  the  burden  is  on  the  holder 
then  to  prove  he  acquired  It  in  due  coarse. 
Section  55  defines  a  defective  title  as  follows: 
"The  title  of  a  person  who  negotiates  an  in- 
strument is  defective  within  the  meaning  of 
this  act  when  he  obtained  the  instrument  or 
any  signature  thereto,  by  fraud,  duress  or 
force  and  fear,  or  other  unlawful  means,  or 
for  an  illegal  consideration,  or  when  he  ne- 
gotiates it  in  breach  of  faith,  or  under  such 
circumstances  as  amount  to  a  fraud."  If  the 
allegations  of  the  answer  are  true,  or  if  the 
statements  of  the  defendants  as  to  what  was 
to  be  done  with  the  notes  are  to  be  believed, 
then  it  was  an  act  of  bad  faith,  amounting  to 
a  fraud,  on  these  defendants,  as  the  term  is 
defined  in  section  55,  to  negotiate  these  notes 
without  placing  the  credits  upon  them,  and 


therefore  the  burden  in  this  case  will  remain 
with  the  plaintiff,  if  on  another  trial  the  de- 
fendants prove  to  the  satisfaction  of  the  Jury 
their  statements  as  to  the  circumstances  un- 
der which  they  executed  the  notes.  In  our 
construction  of  the  act  of  1905  we  are  sup- 
ported by  the  courts  of  other  states.  Hodge 
V.  Smith,  130  Wis.  326,  110  N.  W.  193;  Mc- 
Night  V.  Parsons,  136  Iowa,  390,  113  N.  W. 
858,  125  Am.  St  Bep.  265;  Bourland  v.  Mc- 
E:night  &  Bro.,  79  Ark.  427,  96  S.  W.  179,  4 
L.  R.  A.  (N.  S.)  718. 

In  this  case,  the  defendants  all  joined  in 
one  answer.  The  evidence  shows  that  the 
statements  made  to  them  and  relied  upon  by 
them  were  not  the  same  in  all  cases,  and  it 
seems  to  us,  if  the  cause  Is  retried,  that  sep- 
arate answers  should  be  filed  according  to 
the  true  facts  relied  upon.  The  appellant  in- 
sists, however,  that  notwithstanding  the  abil- 
ity of  the  defendants  to  prove  the  allegations 
of  their  answer,  under  all  the  evidence  the 
plaintiff  Is  a  bolder  in  due  course  as  the 
term  is  now  defined  under  the  laws  of  this 
state.  If  we  are  right  in  our  interpretation 
of  the  act  of  1905,  the  burden  will  be  upon 
him.  If  the  defendants  show  the  note  was  ob- 
tained by  fraud,  or  that  the  consideration 
partly  failed  before  he  purchased  It,  to  prove 
that  he  is  an  Innocent  purchaser  without  no- 
tice, or,  as  the  term  is  now  used,  "a  holder  In 
due  course."  And  this  will  be  a  question  for 
the  Jury.  Investment  Co.  v.  Bruce,  132  Mo. 
App.  257,  111  S.  W.  888;  Bank  v.  Romlnee, 
136  Mo.  App.  67,  117  S.  W.  105. 

As  this  case  must  be  retried,  we  do  not  want 
to  comment  on  the  facts  further  than  to  say 
that  the  fact  that  the  plaintiff  purchased  the 
note  without  recourse,  and  at  the  time  did  not 
know  any  of  the  defendants,  and  made  no  in- 
quiry as  to  their  financial  condition  except 
statements  made  to  him  by  the  seller  of  the 
note,  and  with  the  further  undisputed  fact 
that  he  purchased  $2,500  worth  of  notes  bear- 
ing 6  per  cent.  Interest,  for  $1,800,  are  ques- 
tions which  the  Jury  have  a  right  to  consider. 
The  payment  of  value  for  negotiable  paper  is 
a  circumstance  which*  should  be  taken  into 
account  with  other  facts  In  determining  the 
question  of  the  bona  fide  of  the  transaction, 
and,  when  full  value  is  paid,  is  entitled  to 
great  weight  Bank  v.  Diefendorf,  123  N.  T. 
191,  25  N.  E.  402,  10  U  B.  A.  676.  But  the 
amount  of  discount  on  the  purchase  of  a 
note,  and  the  inadequacy  or  unreasonableness 
of  the  price  paid  therefor,  is  evidence  of  bad 
faith  to  be  submitted  to  the  Jury.  Hugumin 
&  Co.  V.  Hinds  &  Weissgerber,  97  Mo.  App., 
loc.  clt  353,  71  S.  W.  479;  Leavitt  v.  Taylor, 
163  Mo.,  loc.  Clt  171,  63  &  W.  385;  Lay  v. 
WIssman,  36  Iowa,  303;  Dewlt  v.  Perkins,  25 
Wis.  451;  Fuller  v.  Ooodnow,  62  Minn.  163, 
64  N.  W.  161;  Mee  v.  Carlson  (S.  D.)  117  N. 
W.  1033;  Jordan  v.  Qrover,  99  CaL  194,  33 
Pac.  889. 

For  the  errors  above  specified,  the  Judg- 
ment Is  reversed,  and  the  cause  remanded  for 
a  new  trlaL    All  soncur. 


Digitized  by  VjOOQIC 


552 


124  SOUTHWESTERN  REPORTER. 


(Ma 


DAVIDSON  y.  SCHMIDT  et  al. 

(St  Louis  Court  of  Appeals.    Missouri.    Jan.  4. 
1910.) 

1.  Evidence  (|  12*)— Judiciai,  Notice— Pop- 
ulation OF  County. 

Courts  may  take  judicial  notice  tliat  a 
county  has  less  than  a  certain  population. 

[Ed,    Note.— For    other   cases,   see   Evidence, 
Cent.  Dig.  §  17;    Dec.  Digf.  §  12.*] 

2.  CONSTITUTIONAI,   LAW    (J    %*)  —  ABBOOA- 
TION. 

The  sovereign  authority  which  makes  a 
Constitution  may  abrogate  and  repeal  its  provi- 
sions. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  §  %.•] 

3.  Statutes  (§  167*)— Repeals  by  Implica- 
tion. _ 

In  jurisdictions  where  the  principles  of  the 
common  law  obtain,  prior  statutes  may  be  re- 
pealed by  implication,  perforce  of  a  subsequent 
law  revising  the  whole  subject-matter  of  the 
first,  and  intending  to  substitute  the  latter  for 
the  former. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent.  Dig.  §S  242,  243;    Dec.  Dig.  §  167.  •] 

4.  Courts  ({  1*)— Jurisdiction. 

The  repeal  of  a  statute  conferring  jurisdic- 
tion will  oust  the  jurisdiction  thereby  conferred. 
[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  §  1,*1 

6.  Statutes  (§  158»)— Repeal  by  Implica- 
tion—Presumption. 

Repeals  by  implication  are  not  favored,  and 
the  legislative  intent  to  that  effect  is  not  prima 
facie  presumed,  and  such  repeals  are  not  ad- 
judged to  occur  except  where  they  are  inevita- 
ble, or  it  is  obvious  the  Legislature  intended  that 
result 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent.  Dig.  8  228;   Dec.  Dig.  i  158.*] 

fl.  Courts  (J  472*)— Amount  in  Contbovhb- 
BY— Jurisdiction — Repeai.  of  Statute  by 
New  Constitution. 

Const.  1820,  art.  5,  J  6,  conferred  exclu- 
sive original  jurisdiction  in  all  civil  cases,  not 
cognizable  before  a  justice  of  the  peace,  on  cir- 
cuit courts  until  otherwise  directed  by  the  Gen- 
eral Assembly,  which  included  a  suit  to  enforce 
a  mechanic's  lien  for  less  than  $50,  and  the 
same  provision  was  carried  into  Const.  1863, 
art  6,  i  13.  Act  March  30,  1872,  p.  44,  |  1, 
conferred  on  justices  of  4he  peace  jurisdiction  of 
mechanics'  liens,  not  exceeding  $90  in  amount, 
in  counties  having  less  than  100,000  population, 
and  was  carried  forward  in  Rev.  St  1899,  § 
3891  (Ann.  St  1906,  p.  2151),  so  as  to  confer 
jurisdiction  on  justices  of  the  peace  of  suits  to 
enforce  mechanics'  liens  for  not  over  $150  in 
counties  of  less  than  50,000.  Const.  1875,  art. 
6.  {  22  (Ann.  St  1906,  p.  234),  provides  that  the 
circuit  court  shall  have  exclusive  original  juris- 
diction in  all  civil  cases  "not  otherwise  provided 
for,"  and  "such  concurrent  jurisdiction  with 
justices  of  the  peace  as  is  or  may  be  provided 
by  law."  Held,  that  the  circuit  court  would 
not  have  exclusive  original  jurisdiction  of  fore- 
closure of  mechanics'  liens  for  less  than  $50  in 
a  county  having  less  than  50,000  population, 
since  under  the  phrase  "not  otherwise  provided 
for'  in  the  Constitution,  which  was  a  revision 
of  the  whole  subject-matter.  Acts  1872  did  pro- 
vide for  jurisdiction  of  the  justices  of  the  peace 
in  such  cases. ' 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §  1208;   Dec.  Dig.  |  472.*] 


7.  COUBM  (J  472*)— 0>ncubbent  Jubisdio- 
TioN— Circuit  Court  and  Justice's  Court 
—Mechanics'  Liens— Effect  of  Constitu- 
tion. 
.  -^sW,  also,  that  though  circuit  courts  might 
have  had  concurrent  jurisdiction  of  such  me- 
cMnics'  liens  at  the  time  the  act  of  1872  (Laws 
1872,  p.  44),  was  passed  since  there  were  no 
words  taking  away  such  original  jurisdiction  as 
conferred  by  Const  1820,  or  Const.  1865,  still 
by  Constitution  1875  the  circuit  court  was  di- 
vested of  such  jurisdiction,  since  under  the 
phrase  "shall  have  concurrent  jurisdiction  with 
justices  of  the  peace  as  'is'  or  may  be  provided 
by  law,"  Acts  1872  did  not  confer  that  express 
concurrent  jurisdiction  which  the  quoted  phrase 
implied,  and  this  is  so  especially  in  view  of  the 
other  statutes  in  force  in  1875  <Wag.  St  1872, 
c.  82,  art  1,  J  3,  chapter  41,  art.  3,  §  2),  which 
expressly  define  the  concurrent  jurisdiction  as 

1899,  i  1674  (Ann.  St  1906,  p.  1217),  which 
was  passed  pursuant  to  Const.  1875,  which  gave 
concurrent  jurisdiction  for  actions  for  recovery 
of  money,  which  would  include  mechanics'  liens. 
to  more  than  $50  and  less  than  $90. 

[EJd.  Note. — For  other  cases,  see  Courts.  Cent 
Dig.  8  1208;   Dec  Dig.  8  472.»]  ^ 

Reynolds,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Cape  Girardeau 
County ;  Henry  C.  Riley,  Judge. 

Action  by  H.  J.  Davidson  against  A.  J. 
Schmidt  and  others.  Frona  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed,  and 
transferred  to  the  Supreme  Court. 

C.  H.  Danes  and  Robert  L.  Wilson,  for 
appellants.  Benson  C.  Hardesty,  for  respond- 
ent 


NORTONI,  J.  This  action  originated  In 
the  circuit  court.  Its  purpose  is  to  enforce  a 
mechanic's  lien  for  an  amount  less  than  $50; 
that  Is  to  say,  for  the  sum  of  $13.50.  The 
court  proceeded  with  the  case  as  though  It 
were  possessed  of  jurisdiction  over  the  sub- 
ject-matter, notwithstanding  all  of  the  par- 
ties are  residents  of  Cape  Girardeau  county. 
The  finding  and  judgment  were  for  the  plain- 
tiff, and  defendant  appeals. 

It  is  argued  that,  the  cause  having  originat- 
ed In  the  circuit  court,  the  judgment  must  be 
reversed  for  the  reason  the  court  is  without 
jurisdiction  in  the  premises.  We  believe  the 
argument  to  be  sound,  and  that  the  Judgment 
should  be  reversed. 

The  identical  question  Involved  here  was 
presented  to,  and  ruled  upon  by,  our  Supreme 
Court  In  Stamps  v.  Bridwell,  57  Mo.  22,  under 
different  constitutional  and  statutory  pro- 
visions than  those  which  now  obtain.  In  that 
case,  which  was  an  action  to  enforce  a  me- 
chanic's Hen  for  an  amount  less  than  $50, 
the  Supreme  Court  adjudged  that  the  circuit 
court  w^as  without  either  original  or  concur- 
rent jurisdiction  over  the  subject-matter. 
That  case  was  subsequently  cited  and  relied 
upon  to  support  the  proposition  that  the  cir- 
cuit court  of  Jackson  county  was  without 
original  jurisdiction  under  the  charter  pro- 
vision of  Kansas  City  to  'enforce  the  lien  of 


•li-or  other  cases  see  same  topic  and  secUoa  NUMBER  In  Doc.  *  Am.  Digs.  1907  to  daU,  *  Reporter  IndexM 
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a  small  tax  bill.  See  Williams  v.  Payne,  80 
Mo.  409.  Later  the  identical  question  involv- 
ed In  the  case  last  dted  came  before  the  Su- 
preme Court  a  second  time.  This  was  an  ac- 
tion on  a  small  tax  bill  which  originated  in 
the  circuit  court  of  Jackson  county,  and  the 
Supreme  Court  overruled  Its  former  decision 
In  Williams  v.  Payne,  supra,  and  It  may  be 
overruled  the  principle  of  Stamps  v.  Brldwell, 
supra,  as  well.  At  any  rate,  in  this  case  the 
Supreme  Court  announced  the  doctrine  that 
where  it  aiH>eared  a  court  bad  once  been  pos- 
sessed of  Jurisdiction  over  a  subject-matter, 
the  same  would  continue  to  reside  therein, 
unless  words  of  limitation  are  used  in  a  sub- 
sequent law  which  is  relied  upon  to  divest 
the  Jurisdiction  or  the  prior  law  is  repealed. 
It  is  said  substantially,  when  subsequent  leg- 
islation la  relied  upon  to  divest  a  court  of  a 
Jurisdiction  which  it  once  exercised,  there 
must  be  words  of  limitation  contained  in  the 
subsequent  act  relied  upon,  either  by  using  the 
word  "exclusive,"  or  by  repealing  the  former 
act  giving  Jurisdiction,  by  which  it  may  ap- 
pear that  the  Legislature  intended,  not  only 
to  confer  Jurisdiction  on  the  new  tribunal, 
but  also  to  divest  the  Jurisdiction  which 
theretofore  obtained  in  the  old  one.  See 
Tackett  v.  Vogler,  85  Mo.  480. 

Now,  it  is  argued  here,  in  support  of  the 
Judgment  of  the  trial  court,  that  the  case 
last  mentioned  overruled  Stamps  v.  Brldwell, 
supra,  and  that  under  the  doctrine  of  Tackett 
V.  Vogler  the  circuit  court  of  Cape  Girardeau 
concty  is  possessed  of  original  Jurisdiction  in 
mechanic's  lien  actions  even  though  the 
amount  Involved  be  less  than  $50.  The  argu- 
ment proceeds  from  the  fact  that  under  the 
Constitution  of  1820,  and  until  the  act  of 
Mardi  80,  ISTti  (Laws  1872,  p.  44)  touching 
mechanics'  liens,  the  circuit  court  was  pos- 
sessed of  original  Jurisdiction  in  respect  of 
such  matters,  notwithstanding  the  amount  in- 
volved. It  is  said  that,  original  Jurisdiction 
over  mechanic's  lien  actions  for  such  an 
amount  having  once  inhered  in  the  circuit 
court  under  the  Constitution  of  1820,  it  con- 
tinues to  reside  ttiere,  for  the  reason  no  ex- 
press words  of  limitation  employed  by  compe- 
tent authority  have  ever  taken  it  away.  It  Is 
very  true  that  "exclusive  original  Jurisdiction 
In  all  civil  cases"  which  were  not  cognizable 
before  a  Justice  of  the  peace  was  conferred 
upon  the  circuit  court  by  the  Constitution  of 
1820  until  otherwise  directed  by  the  General 
Assembly.  See  section  6,  art  5,  Const  Mo. 
1820;  Rev.  St  Mo.  1835,  p.  23.  It  Is  true,  as 
well,  that  the  legislative  authority  of  that 
period  conferred  exclusive  original  Jurisdic- 
tion, in  all  civil  cases  which  were  not  cogniza- 
ble before  county  courts  and  Justices  of  the 
peace,  upon  the  circuit  court  See  Rev.  St. 
1835,  S  8,  p.  155.  And  we  believe,  without 
doubt.  Jurisdiction  over  mechanics'  liens  for 
any  amount  obtained  in  the  circuit  court 
until  the  act  of  March  30.  1872.  Indeed  the 
Supreme  Coart  in  effect  so  ruled^  See  Ash- 
bum  V.  Ayres,  28  Mo.  75.    The  Constitution 


of  1865  vested  in  the  circuit  courts  "exclusive 
original  JuriBdlcti<Mi"  in  all  dvll  cases  which 
were  not  .cognizable  before  Justices  of  the 
peace  until  otherwise  directed  by  the  General 
Assembly.  See  section  13,  art  6,  Const  1805^ 
(Gen.  St  Mo.  1865,  p.  37).  In  conformity  with 
this  grant  of  power  to  otherwise  direct  the 
act  of  March  30,  1872,  concerning  mechanics' 
liens  was  passed  by  the  Legislature.  By  vir- 
tue of  this  enactment  Justices  of  the  peace 
in  counties  having  less  than  100,000  perma- 
nent inhabitants  were  given  Jurisdiction  to- 
enforce  mechanics'  liens  where  the  amount  or 
balance  claimed  to  be  due  did  not  exceed  $ti0. 
See  section  1  of  the  act  approved  March  30, 
1872,  touching  Jurisdiction  of  Justices  of  the 
peace.  I^aws  Mo.  1872,  p.  44.  It  may  b& 
conceded  that  there  are  no  words  contained 
in  this  act  which  pointedly  exclude  the  Juris- 
diction of  the  circuit  court  which  thereto- 
fore obtained  over  mechanics'  liens.  However 
this  may  be,  the  act  referred  to  operated  to- 
confer  upon  Justices  of  the  peace  in  counties 
having  less  than  100,000  permanent  Inhab- 
itants original  Jurisdiction  to  enforce  such 
liens  when  the  amount  or  Imlance  claimed  tO' 
be  due  did  not  exceed  $90.  It  may  be  con- 
ceded, too,  that  Cape  Girardeau  county  Is  a 
county  of  less  than  100,000  permanent  in- 
habitants, and  that  this  is  a  question  of  which 
the  court  may  take  Judicial  notice.  Mason  v. 
Hannah,  30  Mo.  App.  190. 

It  may  be,  under  the  rule  announced  in 
Tackett  V.  Vogler,  85  Mo.  480,  and  invoked 
by  the  plaintiff,  that  under  the  Constitution* 
and  statutes  above  referred  to  the  circuit 
court  of  Cape  Girardeau  still  retained  origi- 
nal Jurisdiction  over  mechanics'  liens,  not- 
withstanding the  amounts  Involved:  That  la 
to  say,  it  may  be  the  act  of  Mardi  80,  1872, 
did  not  operate  to  divest  the  circuit  court  of 
such  Jurisdiction  as  it  theretofore  had  with 
respect  to  mechanics'  liens,  for  two  reasons: 
First,  because  no  words  of  limitation  such  as 
"exclusive,"  or  otherwise  expressive  of  the 
legislative  intent  to  confer  exclusive  original 
Jurisdiction  on  Justices  of  the  peace  in  such 
cases  involving  less  than  $90,  appeared  in 
the  act;  and,  second,  because  the  prior  law 
was  not  repealed.  However  this  may  be,  the 
subsequent  Constitution  of  1875,  and  perti- 
nent legislation  thereunder,  points  otherwise. 
It  seems  plaintiff  relies  exclusively  on  our 
earlier  Constitutions  and  statutes  to  support 
the  Jurisdiction  of  the  circuit  court  over  the 
subject-matter  of  the  present  controversy. 
It  is  certain  that  the  sovereign  authority 
which  made  the  Constitutions  of  1820  and  of 
1SC5  may  abrogate  and  repeal  those  constitu- 
tional provisions.  A  new  Constitution  was 
made  and  adopted  in  18T5.  The  Constitution 
of  1875  contains  the  following  provision 
touching  the  Jurisdiction  of  the  circuit  courts: 
"The  circuit  court  shall  have  Jurisdiction 
over  all  criminal  cases  not  otherwise  provid- 
ed for  by  law ;  exclusive  original  Jurisdiction 
in  all  civil  cases  not  otherwise  provided  for  f 
and  such  concurrent  Jurisdiction  with  and 
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appellate  Jurisdiction  from  Inferior  tribunals 
aud  Justices  of  the  peace  as  Is  or  may  be  pro- 
vided by  law.  It  shall  hold  Its  terms  at  snch 
times  and  places  In  each  county  as  may  be  by 
law  directed;  but  at  least  two  terms  ^all 
be  held  every  year  in  each  county."  Section 
22,  art  6,  Const  1875  (page  234,  Ann.  St 
1906). 

It  will  be  observed  that  the  constitutional 
provision  above  quoted  confers  upon  the  cir- 
cuit courts  "exclusive  original  jurisdiction  In 
all  dvil  cases  not  otherwise  provided  for." 
'  Now  It  is  certain  that  this  provision  does  not 
confer  "exclusive  original  jurisdiction"  upon 
the  circuit  court  in  all  mechanic's  Hen  actions 
notwithstanding  the  amount  involved,  for  the 
very  simple  reason  that  it  expressly  purports 
to  convey  "exclusive  original  jurisdiction"  on 
such  courts  in  all  cases  not  otherwise  provid- 
ed for,  and  the  matter  of  jurisdiction  touch- 
ing mechanics'  liens  for  small  amounts  had 
theretofore  been  provided  for  by  competent 
legislative  authority  In  the  act  of  March  SO, 
1872,  heretofore  cited.  This  act  of  the  Leg- 
islature conferring  authority  upon  justices  of 
the  peace  in  certain  mechanic's  lien  cases  con- 
tinued to  remain  a  parcel  of  our  law  at  the 
time  of  the  adoption  of  the  Constitution  of 
1875,  and,  so  far  as  Important  here,  continues 
to  obtain  to  the  present  time.  That  is  to  say, 
under  section  3891,  Rev.  St  Mo.  1899  (Ann. 
St  Mo.  1906,  8  8891),  justices  of  the  peace,  In 
counties  having  less  than  50,000  inhabitants, 
have  jurisdiction  to  enforce  medianlcs'  liens 
where  the  amount  or  balance  claimed  to  be 
due  does  not  exceed  $150.  The  court  will 
take  Judicial  notice  too,  that  Cape  Girardeau 
Is  a  county  having  less  than  50,uOO  inhab- 
itants.   Mas<Hi  V.  Hannah,  30  Mo.  App.  190. 

Although  the  circuit  court  may  have  pos- 
sessed exclusive  original  jurisdiction  with 
respect  to  mechanics'  liens  for  any  and  all 
amounts  between  the  dates  of  the  adoption 
of  the  CX>nstltutlon  of  1835  and  the  enact- 
mMit  of  the  statute  of  March  30,  1872,  which, 
no  doubt  conferred  concurrent  authority  on 
Justices  of  the  peace  In  certain  cases,  It  Is 
obvious  that  from  and  after  the  adoption  of 
the  Constitution  of  1875  an  exclusive  orig- 
inal Jurisdiction  touching  these  matters  no 
longer  obtained  in  the  circuit  court  Indeed, 
snch  exclusive  original  jurlsdictiin  did  not 
reside  In  the  circuit  court  after  the  statute 
of  March  30,  1872,  and  the  only  original  ju- 
risdiction In  civil  cases  which  the  Constitu- 
tion of  1875  purports  to  confer  upon  the  cir- 
cuit court  is  that  not  otherwise  provided  for. 
The  matter  of  jurisdiction  over  mechanics' 
liens  for  amounts  such  as  that  involved  here 
bad  been  theretofore  conferred  upon  Justices 
of  the  peace,  and  has  continued  ever  since. 

The  argument  of  the  plaintlfF  concedes 
that  justices  of  the  peace  have  Jurisdiction 
over  mechanic's  lien  cases  such  as  that  in- 
volved here,  and  is  to  the  effect  that  the  cir- 
cuit court  has  concurrent  jurisdiction  there- 
of as  well,  for  the  reason  that  such  Jurisdic- 
tion was  vested  in  it  under  the  Constitution 


of  1820,  and  has  never  been  taken  away  by 
competent  words  or  enactment  to  that  effect 
We  do  not  understand  the  Supreme  Court 
ruled,  in  the  case  of  Tackett  v.  Vogler,  85 
Mo.  480,  that  a  Jurisdiction  which  once  re- 
sided In  a  court  could  not  lie  taken  away  by 
subsequent  legislation  In  any  other  manner 
than  by  the  employment  of  express  words  of 
limitation  or  exclusion.  On  the  contrary,  we 
understand  the  court  to  have  declared  in 
that  case  that  such  words  virill  operate  to 
take  away  Jurisdiction  which  theretofore  ob- 
tained, or  that  a  repeal  of  the  former  act 
giving  jurisdiction  operates  the  same  result 
It  would  be  a  marked  variation  from  prin- 
ciple. Indeed,  for  any  court  to  declare  that 
a  statute  giving  Jurisdiction  may  not  be  re- 
Iiealed  so  as  to  oust  it  without  using  pointed 
and  express  words  to  that  effect  Indeed,  it 
is  universally  true,  in  those  jurisdictions 
where  the  principles  of  the  common  law  ol>- 
tain,  that  prior  statutes  may  be  repealed  by 
Implication  perforce  of  a  subsequent  law  re- 
vising the  whole  sub]ect-matt»  of  the  first 
and  Intending  to  substitute  the  latter  for  the 
former.  State  ex  rel.  v.  Patterson,  207  Mo. 
129,  145,  105  S.  W.  1048;  State,  to  the  Use, 
V.  Hickman,  84  Mo.  74,  79 ;  Smith  v.  State, 
14  Mo.  147,  152 ;  State  v.  Roller,  77  Mo.  120, 
129;  State  v.  Summers,  142  Mo.  586,  44  S. 
W.  797 ;  State  v.  Dalton  &  Fay,  134  Mo.  App. 
517,  114  S.  W.  1132.  In  fact  the  authority 
relied  upon  by  the  plaintiff — ^tbat  is,  Tackett 
V.  Vogler — asserts,  as  we  understand  it  that 
a  jurisdiction  once  bad  may  be  divested,  even 
though  express  words  of  limitation  are  not 
employed,  if  the  former  act  giving  the  Juris- 
diction is  repealed  In  such  manner  as  to 
show  that  the  Legislature  int^ided,  not  only 
to  confer  Jurisdiction  on  the  new  tribunal, 
but  to  take  it  away  from  the  old  as  well. 
It  is  true  the  court  in  that  Instance  was 
speaking  more  particularly  of  the  lack  of 
words  of  limitation  In  the  act  before  it 
However,  it  placed  a  repeal  of  the  former 
act  on  a  par  with  such  words  of  limitation. 
The  court  said:  "There  must  be  words  of 
limitation  to  take  it  away,  tither  by  using 
the  word  'exclusive,'  or  hy  repealing  the  for- 
mer act  giving  jurisdiction,  by  which  U  may 
appear  that  the  Legislature  intended  not  only 
to  confer  jurisdiction  on  justices  of  the 
peace,  but  also  to  take  away  the  other  furit- 
diction."    (Italics  are  our  own.) 

No  one  can  doubt  for  a  momoit  that  a 
repeal  of  a  statute  conferring  jurisdiction 
will  oust  the  Jurisdiction  thereby  conferred. 
Repeals  may  be  had  in  three  ways:  First 
by  express  words  to  that  effect  contained  In 
the  statute;  second,  by  such  repugnance  In 
the  two  laws  as  evinces  that  they  may  not 
both  operate  as  a  rule  of  decision  at  the 
same  time;  and,  third,  by  such  a  revision 
of  the  whole  subject-matter  of  the  former 
law  as  manifests  an  intention  on  the  part 
of  the  Legislature  to  substitute  the  subse- 
quent law  for  the  prior.  The  two  latter 
methods  are  regarded  as  repeals  by  impllca- 
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tlon.  State  T.  Dalton  ft  Fay,  134  Mo.  App. 
517,  114  S.  W.  1132;  Young  v.  Kansas  City, 
St  Jo.,  eta,  R.  R.,  33  Mo.  App.  500.  It  Is 
true  the  law  does  not  favor  repeals  by  Impli- 
cation, and  the  legislative  Intent  to  that  ef- 
fect Is  not  prima  fade  presumed.  Such  re- 
peals are  not  adjudged  to  occur  except  where 
they  are  Inevitable,  or  It  is  obvious  the  Leg- 
islature Intended  that  result.  State  v.  Dal- 
ton &  Fay,  134  Mo.  App.  517,  114  S.  W.  1132; 
Bishop's  Statutory  Crimes  (3d  Ed.)  S  151; 
Pac.  B.  R.  Co.  ▼.  Cass  County,  53  Mo.  17. 
In  the  more  recent  case  of  Lackland  v.  Walk- 
er, 151  Mo.  210,  263,  62  S.  W.  414,  the  Su- 
preme Court  clearly  recognizes  that  a  prior 
Jurisdiction  may  be  repealed  and  divested 
as  well  by  necessary  Implication  negativing 
the  powers  and  Jurisdiction  of  the  class  of 
courts  to  which  our  circuit  court  belongs  as 
by  unequivocal  terms  to  that  efTect 

With  these  principles  before  us,  we  .come 
now  to  examine  as  to  whether  the  Jurisdic- 
tion of  the  circuit  court,  which  obtained  be- 
tween 1835  and  1872  in  respect  of  mechanics' 
\lt3M  for  an  amount  such  as  involved  here, 
has  been  divested  by  subsequent  law.  It  is 
entirely  clear  from  the  Constitution  of  1875 
and  legislation  thereunder  that  the  matter 
of  Jurisdiction  of  the  circuit  court  has  been 
entirely  revised,  with  an  obvious  intention  to 
substitute  the  later  law  on  the  subject  for 
the  former.  We  have  pointed,  out  that  un- 
der the  Constitution'  of  1875  the  present  case 
does  not  fall  within  the  "exclusive  original 
Jurisdiction"  of  the  circuit  court  Now,  to 
consult  the  provisions  of  the  Constitution 
contained  In  the  same  section  heretofore 
quoted,  as  to  the  concurrent  Jurisdiction  of 
«uch  courts.  It  Is  provided  in  that  section 
of  the  Constitution  that  the  circuit  courts 
shall  have  "such  concurrent  Jurisdiction  with 
•  ♦  ♦  Justices  of -the  peace  as  is  or  may 
be  provided  by  law."  Here  is  a  positive 
mandate  of  the  Constitution  to  the  etFect 
that  the  circuit  courts  shall  have  such  con- 
current Jurisdiction  with  tlie  Justices  of  the 
peace  only  as  is  or  may  be  provided  by  law. 
Now,  while  it  is  true  that  when  the  Consti- 
tution was  adopted  in  1875  Justices  of  the 
peace  bad  concurrent  Jurisdiction  with  the 
circuit  court  In  mechanic's  Hen  cases  for  an 
amount  not  exceeding  $90  under  the  act  of 
March  30,  1872,  it  Is  also  true  that  no  ex- 
press provision  of  the  Constitution  or  the 
statutes  conferred  concurrent  Jurisdiction  on 
the  circuit  court  in  such  cases.  The  Jurisdic- 
tion in  the  circuit  court  in  respect  of  those 
matters  obtained  by  virtue  of  its  grant  of 
exclusive  original  Jurisdiction  in  aU  civil 
cases  until  otherwise  directed  by"  the  General 
Afipembly.  See  section  13,  art.  6,  Const.  1865. 
It  is  therefore  obvious  that  there  was  no 
law  in  force  at  that  time  defining  the  con- 
current Jurisdiction  of  the  circuit  court  with 
Justices  of  the  peace  in  such  express  terms 
as  to  include  mechanic's  lien  cases  for  the 
amount  here  involved.  Indeed,  contra  to 
this,  express  statutory  provisions  In  force  at 


the  time  the  Constitution  of  1875  was  adopt- 
ed declared  and  defined  the  concurrent  Juris- 
diction of  the  circuit  court  in  terms  express 
and  explicit  to  the  exclusion  of  the  case  now 
under  consideration.  Those  statutes  will  be 
presently  pointed  out  Although  by  an  inva- 
sion of  the  exclusive  Jurisdiction  of  the  cir- 
cuit court  the  act  of  March  30,  1872,  operat- 
ed to  confer  a  concurrent  authority  on  jus- 
tices of  the  peace  in  respect  of  mechanic's 
lien  suits  such  as  this  one,  the  concurrent 
original  Jurisdiction  of  the  circuit  court  as 
distinguished  from  its  exclusive  original  ju- 
risdiction was  clearly  marked  out  and  defin- 
ed in  express  terms  by  other  statutes  in  force 
in  1876.    Those  statutes  were  section  3,  art. 

1,  c.  82,  p.  808,  2  Wag.  St  1872,  and  section 

2,  art  3,  c.  41,  p.  430,  1  Wag.  St  1872. 
These  statutes  were  In. force  at  the  date  of 
the  adoption  of  the  Constitution  of  1875. 
The  first  section  above  referred  to  relates  to 
Justices'  courts,  and  provides  in  express  terms 
that  justices  of  the  peace  and  circuit  courts 
should  have  concurrent  original  jurisdiction 
when  the  debt  or  balance  due,  exclusive  of 
interest,  shall  exceed  $50  and  not  exceed 
$90.  See  2  Wag.  St.  1872,  §  3,  p.  808.  The 
second  section  referred  to  relates  to  the  Ju- 
risdiction of  the  circuit  courts,  and  express- 
ly provided  that  such  courts  shall  have  con- 
current original  Jurisdiction  with  justices  of 
the  peace  when  the  debt  or  balance  due,  ex- 
clusive of  Interest,  shall  exceed  $60  and  not 
exceed  $90.    See  1  Wag.  St  1872,  i  2,  p.  430. 

It  thus  appears  that  at  the  time  the  Con- 
stitution of  1875  was  adopted,  the  statutes 
mentioned  expressly  defined  the  concurrent 
original  jurlsdiotion  of  the  circuit  court  with 
justices  of  the  peace.  From  this  fact,  we 
ascertain  the  framers  of  the  Constitution  of 
1875  contemplated  a  continuation  of  such 
concurrent  jurisdiction  in  the  circuit  court  as 
had  theretofore  been  expressly  declared  un- 
til It  should  be  otherwise  provided  by  law. 
It  seems  clear  that  when  the  Constitution  de- 
clares the  circuit  court  shall  have  "such 
concurrent  Jurisdiction  with  *  •  ♦  jus- 
tices of- the  peace  as  is  •  •  ♦  provided 
by  law,"  such  instances  of  concurrent  juris- 
diction in  the  circuit  court  only  as  had 
theretofore  been  expressly  established  and 
then  existed  were  contemplated  and  referred 
to,  for  it  related  to  "concurrent  jurisdiction" 
then  "provided  by  law."  The  concurrent 
Jurisdiction  authorized  is  such  as  "is  or  may 
be  provided  by  law."  The  word  "is"  thus 
employed  signifies  an  Intention  on  the  part 
of  the  framers  of  the  Constitution  to  con- 
tinue such  concurrent  jurisdiction  in  the  cir- 
cuit court  as  bad  theretofore  been  expressly 
authorized  as  "concurrent  jurisdiction,"  and 
the  provision  as  to  such  "as  may  be  provid- 
ed by  law"  contained  a  grant  of  power  to  the 
Legislature  authorizing  such  future  enact* 
ments  touching  the  matter  of  concurrent  Ju- 
risdiction as  should  be  proper.  This  thought 
is  re-enforced  wten  we  notice  that  the  next 
preceding  clause  of  the  same  section  of  the 
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GoDstltutlon  proyldes  that  the  circuit  court 
shall  have  "excluslTO  original  Jurisdiction  in 
all  civil  cases  not  otherwise  provided  for." 
Now,  it  Is  apparent  by  this  provision  the 
framers  of  the  Constitution  Intended  that  all 
civil  cases  otherwise  provided  for  at  that 
time  should  fall  without  the  exclusive  Juris- 
diction of  the  circuit  court,  and  that  only 
such  matters  as  were  then  or  might  in  fu- 
ture be  brought  within  the  concurrent  Juris- 
diction of  that  court  by  express  provision 
touching  concurrent  Jurisdiction  should  be 
thereafter  regarded  as  within  the  concurrent 
jurlsdicition  of  that  tribunal.  When  we  give 
effect  to  every  word  of  the  Constitution,  as 
we  must.  It  is  obvious  that  its  framers  in- 
tended the  Legislature  *ould  mark  out  in 
plain  terms  the  instances  of  concurrent  Juris- 
diction, and  'that  only  such  cases  should  be 
considered  as  wtthin  the  concurrent  Jurisdic- 
tion of  the  circuit  court  as  were  thereto- 
fore or  thereafter  expressly  so  declared.  We 
are  persuaded  that  the  mere  fact  the  ex- 
clusive Jurisdiction  of  the  circuit  court  had 
been  invaded  by  the  act  of  March  80,  1872, 
and  concurrent  authority  given  to  justices 
of  the  peace  in  lien  cases  for  an  amount  not 
exceeding  $90,  cannot  avail  to  continue  a 
concurrent  authority  In  the  circuit  court  In 
such  cases  after  the  adoption  of  the  Consti- 
tution of  1875,  In  the  absence  of  some  ex- 
press provision  giving  concurrent  authority 
to  the  circuit  court  The  act  of  March  30, 
1872,  conferred  no  authority  on  the  circuit 
court.  That  court  had  authority  before,  and 
the  act  of  1872  operated  only  to  confer  a 
portion  on  the  justice  of  the  peace.  In  brief, 
when  considered  from  the  standpoint  of  a 
revision  of  the  whole  snbject,  the  Constitu- 
tion of  1875  contemplates  concurrent  juris- 
diction of  the  circuit  court  with  Justices  of 
the  peace  in  those  instances  which  were 
then  or  thereafter  expressly  declared  to  be 
within  such  concurrent  Jurisdiction;  and  the 
mere  fact  that  a  justice  of  the  peace  had 
Jurisdiction  over  a  given  case  that  was  also 
within  the  Jurisdiction  of  the  circuit  court 
is  not,  of  itself,  sufficient  to  continue  a  con- 
current jurisdiction  in  the  circuit  court  after 
the  Constitution  of  1875.  The  circuit  court, 
not  having  concurrent  original  jurisdiction 
over  the  subject-matter  by  express  enact- 
ment to  that  effect  at  the  time  the  Constitu- 
tion of  1875  was  adopted,  it  Is  entirely  clear 
that  it  could  obtain  none  unless  the  same 
was  thereafter  provided  by  legislative  en- 
actment, for  this  much  the  Constitution  di- 
rects. 

Under  the  authority  thus  vested  in  the 
I.#gl8lature  to  define  the  concurrent  jurisdic- 
tion of  the  circuit  court,  that  body  contrib- 
uted the  following  enactment  to  our  law,  as 
may  be  ascertained  by  reference  to  section 
1674,  Ber.  St  Mo.  1899  (Ann.  St.  1906,  f 
1674).  So  much  of  that  statute  as  Is  relevant 
here  is  as  follows:  "The  circuit  courts  in 
the  respective  counties  in  which  they  may 
be  held  shall  have  power  and  jurisdiction  as 


follows:  •  •  •  Concurrent  original  juris- 
diction with  justices  of  the  peace  in  all  coun- 
ties and  cities,  In  all  civil  actions  for  the 
recovery  of  money,  whether  such  actions  be- 
founded  upon  contract  or  tort,  or  upon  bond 
or  undertaking  given  In  pursuance  of  law, 
in  any  civil  action  or  proceeding,  or  for  any 
penalty  or  forfeiture  given  by  any  statut» 
of  this  state,  when  the  sum  demanded,  ex- 
duslve  of  interests  and  costs,  shall  exceed 
fifty  dollars,  and  does  not  exceed  the  maxi- 
mum Jurisdiction  of  Justices  of  the  peace  In 
like  cases  in  any  such  county  or  d/ty;  and 
also  in  all  such  cases  where  the  sum  demand- 
ed, exclusive  of  interests  and  costs,  is  less 
than  fifty  dollars,  and  wherein  there  are 
two  or  more  defendants,  not  all  of  whom  re- 
side in  the  same  county."  It  will  be  observed 
that  the  provisions  of  the  statute  quoted  pur- 
port to  treat  of  the  question  of  concurrent 
original  Jurisdiction  in  the  drcuit  court  with 
Justices  of  the  peace  In  all  dvU  actions  for 
the  recovery  of  money.  Now  a  mechanic's 
lien  suit  is  a  dvil  action,  the  chief  object  and 
purpose  of  which  is  to  recover  money.  The 
enforcement  of  the  lien  provided  for  by  the 
statute  is  for  the  purpose  only  to  secure  the 
payment  of  money.  The  statute  confers  con- 
current jurisdiction  in  such  cases  only  when 
the  sum  demanded,  exclusive  of  interest  and 
costs,  shall  exceed  $50,  and  does  not  exceed 
the  maximum  Jurisdiction  of  the  Justices  of 
the  peace  in  like  cases  in'  any  such  county  or 
dty.  This  statute  was  enacted  by  the  Legis- 
lature under  the  constitutional  direction  to 
it  to  mark  out  the  instances  of  concurrent 
Jurisdiction  in  the  drcuit  and  justice  courts. 
The  portion  quoted,  with  subsequent  provi- 
sions not  relevant  here,  purports  to  cover  the 
whole  subject-matter,  and  is  obviously  in- 
tended as  a  substitute  for  all  prior  law  on 
the  same  subject.  That  the  Legislature  did 
not  Intend  the  circuit  court  should  have  con- 
current jurisdiction  with  Justices  of  the 
peace  In  amounts  less  than  $50  in  cases  of 
this  character  is  obvious,  as  will  appear 
from  the  fact  that  this  entire  section  points 
out  only  one  instance  where  concurrent  ju- 
risdiction shall  exist  in  the  drcuit  court  for 
a  sum  less  than  $50.  It  is  provided  therein 
that  circuit  courts  shall  have  concurrent  ju- 
risdiction with  Justices  of  the  peace  in  cases 
where  the  sum  demanded,  exclusive  of  inter- 
est and  costs,  is  less  than  $60,  and  "wherein 
there  are  two  or  more  defendants  not  all  of 
whom  reside  in  the  same  county."  This  pro- 
vision in  and  of  itself  Indicates  with  great 
force  that  the  Legislature  intended  a  con- 
current jurisdiction  for  amounts  less  than 
$50  In  no  other  instances  than  that  mention- 
ed. The  sum  and  substance  of  the  whole 
matter  is  the  circuit  court  certainly  did  not 
have  exclusive  original  Jurisdiction,  and  that 
It  has  only  such  concurrent  Jurisdiction  as 
the  Legislature  was  directed  by  the  Consti- 
tution of  1875  to  confer.  As  by  the  Consti- 
tution of  1875  the  circuit  court  Is  possessed 
of  only  such  concurrent  jurisdiction   with 
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Justices  ol  the  peace  "as  Is  or  may  be  provid- 
ed by  law,"  no  such  jurladlctlon  exists  In 
the  circuit  court  over  the  present  subject- 
matter,  for  the  reason  the  Legislature  has 
not  so  provided  by  law.  Mason  v.  Hasnah, 
80  Mo.  App.  190,  196.  The  revision  of  the 
whole  subject-matter  above  referred  to  di- 
vested any  owicurrent  Jurlsdlcrtlon  In  the 
circuit  court.  If  such  theretofore  existed,  and 
none  other  has  been  conferred. 

The  Judgment  should  be  reversed.  It  Is 
so  ordered. 

GOODE,  J.,  concurs.  REYNOLDS,  P.  J., 
dissents,  as  he  deems  the  opinion  in  conflict 
with  the  Judgment  of  the  Supreme  Court  In 
Tackett  v.  Vogler,  85  Mo.  480,  Lacliland  v. 
Walker,  151  Mo.  210,  52  S.  W.  414,  St  Louis 
T.  Hollrah,  175  Mo.  79,  74  S.  W.  996,  and 
requests  the  case  be  certified  to  that  court 
for  final  determination. 

It  is  so  ordered. 


HALL   V.    MISSOURI    &   KANSAS    TELE- 
PHONE CO. 

(Kansas  City  Court  of  Appeals.    Missouri.    Jan. 
10,  1910.    Rehearing  Denied  Jan.  24,  1910.) 

1-  Neouoencb  (S  23»)— Use  or  Land— Tbes- 

FASSEBB— PlAOE    ATTBACTIVE    TO    CHILDBEN. 

A  telephone  company  in  possession  of  a  va- 
cant lot  as  a  licensee,  while  constructing  a  tele- 
phone line  across  it  by  means  of  an  appliance 
consisting  of  pulleys  and  a  rope  strung  along 
the  top  of  the  poles  and  down  along  the  side  of 
the  i>oles  to  the  ground,  owes  no  duty  to  chil- 
dren trespassing  thereon,  except  not  to  injure 
them  wantonly ;  the  contrivance  not  being  a 
dangerous  one  calculated  to  attract  children. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  gS  33.  34 :  Dec.  Dig.  t  23.*1 

2.  Teleobaphs  and  Teuephowes  (S  20*)— 
Negligence— Action — Question  fob  Jubt. 
A  telei^one  company  constructed  a  tele- 
phone line  by  means  of  pulleys  and  a  rope 
strung  along  the  top  of  the  poles  and  running 
down,  by  means  of  the  pulleys,  along  the  side 
«f  the  poles  to  the  ground,  where  it  ran  through 
a  pulley.  While  the  woik  was  going  on,  a  child 
trespassing  was  injured  by  having  his  hand 
caught  in  the  pulley.  The  work  was  not  danger- 
ous to  bystanders,  and  the  company  did  not 
warn  the  child.  Held,  that  it  was  not  negligent 
»a  a  matter  of  law,  as  it  could  not  reasonably 
have  anticipated  the'  accident 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  20.*] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; John  O.  Park,  Judge. 

Action  by  Thomas  M.  Hall,  by  William  A. 
Hall,  next  friend,  against  the  Missouri  & 
Kansas  Telephone  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Harvey  B.  Hartz,  William  A.  Medlll,  and 
M.  Defoe  Pypes,  for  appellant  Battle  Mc- 
Cnrdle,  deed,  Hunt  Palmer  &  Oleed,  for 
respondent 


BROADDUS,  P.  J.  This  Is  a  suit  for  dam- 
ages for  Injuries  received  by  plaintiff  as  the 
alleged  result  of  defendant's  negligence.  The 
plaintiff,  at  the  time  he  received  his  in- 
juries, was  an  Infant  five  years  df  age.  The 
petition  sets  out  that  the  defendant  was  op- 
erating and  maintaining  a  telephone  line  in 
Kansas  City,  and  was  running  north  and 
south  between  Twenty-Third  and  Twenty- 
Fourth  streets  and  parallel  with  Mersington 
avenue  and  about  midway  between  the  lat- 
ter avenue  and  Cleveland  avenue;  that  on 
the  29th  day  of  June,  1907,  the  defendant 
was  engaged  In  stretching  a  cable  wire  and 
lead  conduit  containing  wires  across  poles 
along  its  telephone  line,  for  which  purpose 
tbey  used  pulleys  and  a  rope  strung  along 
the  top  of  its  poles,  which  rope  ran  down  by 
means  of  said  pulleys  along  the  side  of  one 
of  said  poles  to  the  ground;  that  one  of 
the  said  pulleys  was  fastened  to  the  pole 
dose  to  the  ground;  that  the  end  of  the  rope 
passed  through  this  pulley  to  which  a  horse 
was  hitched;  that  this  pole  was  standing  on 
vacant  uninclosed  ground;  that  the  public 
have  been  accustomed  to  pass  over  this 
ground;  that  children  of  the  neighborhood 
were  accustomed  to  play  there,  especially 
near  and  around  said  pole,  all  of  which  was 
well  known  to  defendant  company,  or  by  the 
exercise  of  reasonable  diligence  could  have 
been  so  known  to  defendant;  that  on  the  day 
aforesaid  plaintiff,  together  with  his  two 
brothers  and  another  companion,  all  minors 
and  of  tender  years,  who  were  playing  in  the 
vicinity  of  said  poles,  were  attracted  to  them 
by  reason  of  the  horse,  rope,  and  pulleys; 
that  the  defendant  through  its  agents,  while 
engaged  in  stretching  said  cable  and  conduit, 
well  knew  that  plaintiff  and  his  companions 
were  standing  around  and  in  close  proximity 
to  said  pole,  pulleys,  and  rope;  that  defend- 
ant's agents  negligently  and  carelessly,  and 
without  any  signal  or  warning  to  plaintiff  or^ 
to  his  companions  as  to  the  danger  and  con- 
sequences of  coming  In  contact  with  said 
rope  and  pulley,  started  tbe  horse,  which 
was  standing  a  few  feet  from  the  pole,  pull- 
ing the  rope;  that  plaintiff  stood  watching 
the  rope  coming  down  the  pole  and  passing 
through  the  pulley  near  the  ground,  when, 
after  the  horse  had  gone  about  125  yards, 
plaintiff  without  any  negUgoice  on  his  part 
took  hold  of  the  moving  rope  with  his  left 
hand  above  the  pulley,  first  permitting  It  to 
pass  through  his  band,  when  suddenly  his 
hand  closed  on  the  rope  and  was  drawn  into 
the  pulley  and  permanently  injured.  When 
the  cause  came  on  for  trial  defendant  object- 
ed to  the  introduction  of  any  evidence  on 
the  part  of  plaintiff,  for  the  reason  that  the 
petition  did  not  state  a  cause  of  action.  The 
court  sustained  the  objection  and  Instructed 
the  Jury  to  return  a  verdict  for  the  defend- 
ant, whereupon  plaintifC  took  a  nonsuit  with 
leave  to  move  to  set  it  aside,  emd  the  Jury 


•For  other  easM  see  lama  topic  and  laction  NUMBER  in  Dec.  ft  Am.  Dig*.  1907  to  dats,  h  Reporter  Index** 
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was  discharged.  Judgment  was  entered  In 
favor  of  defendant,  which  the  court  refused 
to  set  aside,  and  plalntlfF  appealed. 

The  argument  of  plaintiff  Is  that :  "It  iB  a 
well-recognized  and  well-settled  principle  of 
law  that  persons  who  leave  unguarded  dan- 
gerous machines  or  appliances,  which  are  at- 
tractive to  children  where  children  are  wont 
to  play,  are  hdd  guUty  of  such  negligence  as 
will  create  a  liability  for  any  injury  Inflicted 
on  such  children  as  are  attracted  Into  play- 
ing with  such  machinery,  or  appllasces." 
And  it  is  claimed  that  the  case  falls  within 
the  role  applied  to  turntables  and  other 
similar  cases.  In  Eelley  v.  Parker  Wash- 
ington Co.,  107  Mo.  App.  490,  81  S.  W.  631, 
this  court  enunciated  the  rule  that:  "It  is 
negligence  for  the  owner  to  leave  dangerous 
machinery  on  his  premises  in  a  condition 
likely  to  cause  Injury;  and  a  contractor  for 
grading  a  street  who  leaves  a  scraper  in  the 
street  liable  to  inflict  Injury  on  children  at- 
tracted thereby  Is  guilty  of  negligence." 
"The  act  of  a  gas  company  in  causing  gas 
pipes  to  be  piled  on  sloping  ground  in  a 
street  without  blocking  them  so  as  to  pre- 
vent them  rolling  was  negligence  so  as  to 
render  it  liable  for  injuries  to  a  child  caused 
by  the  rolling  of  the  pipes,  although  the  pipes 
were  put  In  motion  by  other  children  playing 
upon  them,  where  the  evidence  showed  chil- 
dren were  in  a  habit  of  playing  on  that 
street,  and  the  pipe  was  so  piled  as  to  be 
easily  put  in  motion."  O'Hara  v.  Gaslight 
Co.,  131  Mo.  App.  428,  110  8.  W.  642.  Where, 
although  the  contrivance  was  not  dangerous 
to  persons  of  full  understanding,  yet,  where 
its  construction  and  movement  was  likely  to 
excite  a  small  child's  curiosity  and  allure  him 
to  thrust  his  band  Into  a  dangerous  place, 
it  was  a  question  whether  defendant  should 
have  anticipated  such  an  Incident,  was  one  for 
the  Jury.  Hillerbrand  v.  May  Mercantile  Co. 
(Mo.  App.)  121  8.  W.  328. "  It  is  negligence  on 
the  part  of  a  railroad  company  to  omit  to  se- 
cure its  tumtables  so  that  children  cannot  re-, 
volve  them.  Nagel  v.  Railway  Co.,  75  Mo., 
loc.  clt  659,  42  Am.  R^.  418.  In  Kelley  v. 
Parker  Washington  Co.  and  O'Hara  t.  Oas- 
llght  Co.,  supra,  the  dangerous  instrumentali- 
ties were  left  unguarded  and  Improperly  se- 
cured In  public  streets  where  children  bad  the 
right  and  were  Ukely  to  go,  and  in  that  respect 
different  from  this  case.  In  Hillerbrand  v. 
May  Mercantile  Co.,  the  child  was  Injured 
In  a  store  where  he  had  accompanied  his 
mother,  who  was  there  on  business.  The 
court  therefore  considered  that  he  was  there 
by  invitation.  These  two  cases  are  clearly 
distinguished  from  the  turntable  and  kindred 
cases.  It  may  t>e  Inferred  from  the  allega- 
tion of  the  petition  that  defendant  was  li- 
censee on  the  vacant  lot  at  the  time  it  was 
engaged  in  constructing  its  tel^hone  line, 
and  that  plaintiff  and  his  companions  were 
mere  trespassers.  In  such  cases  the  owner 
owes  no  duty  to  the  trespasser  except  not 


to  injure  him  wantonly.  Witte  v.  Stlfel,  126 
Mo.  295,  28  8.  W.  891,  47  Am.  St  Rep.  668. 
"Parties  entering- such  private  premises  with- 
out Invitation  are  trespassers,  whether  young 
or  old,  and  the  proprietor  owes  them  no  duty 
save  not  to  injure  negligently  after  discover- 
ing them."  Smith  v.  Dold  Packing  Co.,  82 
Mo.  App.  9.  In  these  two  cases  it  is  also 
held  that  the  doctrine  In  the  turntable  cases 
Is  not  to  be  extended,  and  its  correctness  is, 
moreover,  questioned. 

This  case  is  distinguished  from  the  turn- 
table and  kindred  cases  in  the  most  impor- 
tant particulars.  In  the  first  place,  as  has 
been  said.  It  was  not  a  dangerous  contrivance 
left  unguarded,  calculated  to  attract  the 
curiosity  of  children.  The  cause  of  action  Is 
not  predicated  upon  the  theory  that  it  was 
such,  but  that  the  Injury  was  the  result  of 
defendant's  negligence  in  not  warning  plain- 
tiff that  it  was  going  to  be  put  in  operation. 
Such  Is  the  sum  and  substance  of  the  alleged 
negligence.  Such  being  the  case,  did  defend- 
ant owe  plaintiff  any  further  duty,  he  being 
uninvited  and  a  trespasser,  than  not  to  in- 
jure him  wantonly  as  said  in  Witte  v.  Stlfel, 
supra;  or  not  to  Injure  him  negligently,  in 
the  words  used  in  Smith  v.  Dold  Packing  Co., 
supra?  It  Is  not  contended  that  defendant 
acted  wantonly  but  negligently. 

Answering,  for  the  sake  of  the  argument, 
only,  that  defendant  is  to  be  held  to  the 
exercise  of  ordinary  care,  we  do  not  see  that 
plaintiff  has  made  out  a  case.  The  work 
being  carried  on  in  the  usual  and  ordinary 
manner  and  with  care,  the  plaintiff  Is  forced 
to  rely  solely  upon  the  ground  that,  notwith- 
standing such  was  the  case.  It  became  the 
duty  of  defendant  to  anticipate  that  some 
child  might  possibly  catch  hold  of  the  rope 
so  as  to  draw  his  hand  against  the  pulley 
through  which  It  was  passing  and  thereby 
get  injured.  Had  we  not  had  this  example 
before  us,  we  could  scarcely  imagine  how 
any  one  could  have  been  injured  in  that  man- 
ner. And,  at  most,  It  may  be  characterized 
as  a  "mishap."  It  could  not  have  been  rea- 
sonably anticipated,  or  anticipated,  as  to  that 
matter,  at  all.  In  order  to  constitute  negli- 
gence of  any  kind,  there  must  have  been 
something  In  the  action  of  the  plaintiff  in- 
dicating that  he  was  going  to  put  himself  in 
peril  in  some  way  or  another,  and  the  defend- 
ant failed  to  save  him  from  danger,  which  It 
could  have  done  by  the  exercise  of  ordinary 
diligence.  Plaintiff's  argument.  In  effect,  is 
that  plaintiff  was  In  a  position  of  peril  while 
the  work  was  going  on,  and  that  defendant 
ought  to  have  notified  him  of  danger.  But 
he  was  not  so  In  peril,  because  the  operation 
was  not  dangerous  to  bystanders  and  to  have 
anticipated  that  one  would  or  could,  erra 
though  a  <Aild,  get  Injured,  would  require 
not  only  the  exercise  of  the  highest  degree 
of  care,  but  a  challenge  to  prescience  Itself. 

The  court  was  clearly  right,  and  the  cause 
is  affirmed.    All  concur. 
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KORRIS  T.  tBTOHWORTH. 

(Kansas  (Sty  Court  of  Appeals.    Missouri.    Jan 

10,  1910.) 

1.  ViaTDOB  AND  PTTBCHAaiB  (I  58*)— PEBFOBM - 

ANCE  OF  CoNTBACT— Payment  o»  Pubchase 

Money. 

Where  defendant  contracted  with  plaintiff 
to  sell  him  his  farm,  agreeing  to  deliver  the  deed 
4ta  payment  of  the  purchase  price,  these  cove- 
nants -were  interdependent,  and  the  obligation 
was  on  plaintiff  to  pay,  or  tender,  the  purchase 
money  on  the  date  fixed  by  the  contract  for 
the  consnmmation  of  the  sale,  before  defendant 
would  be  in  default  for  failure  to  convey. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  88;   Dec  Dig.  {  58.*] 

2.  Vendob  and  Pubohaseb  (8  82*)— Modifioa- 

TION    OF   CONTBACr — PABOL   AQBEEMENT  — 

Consideration. 

A  written  contract  for  the  sale  of  land 
cannot  be  modified  by  a  subsequent  parol  agree- 
ment, for  which  there  was  no  consideration. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §S  138,  139;  Dec.  Dig.  | 
82.»] 

3.  BaroppEL  (g  78*)— ^Equitable  EstoppeI/— 
Reliance  on  Advekse  Party— Contbact. 

Defendant  contracted  in  writing  to  sell 
plaintiff  bis  farm  for  a  certain  price.  Subse- 
quently he  told  plaintiff  not  to  borrow  the  mon- 
ey in  Wisconsin,  where  he  lived,  but  to  come 
to  Missouri,  where  the  farm  was,  and  he  would 
secure  a  loan  for  him.  Plaintiff  went  to  Mis- 
souri, but  defendant  did  not  secure  the  loan. 
Beld,  that  defendant  was  not  thereby  estopped 
to  repudiate  the  promise,  since  the  plaintiff  Is 
presumed  to  have  kno?ni  that  it  was  unenforce- 
able. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  204-210;  Dec.  IMg.  S  7&») 

4.  Vendor  and  Pdbchasbr  (|  334*)— Remedy 

OF     PT7BCRA8EB  —  RECOVEBY     OF     PnCHASB 

Money. 

Where  a  vendee  failed  to  pay  all  of  the 
purchase  price  for  land,  and  the  vendor  refused 
to  perform,  the  vendee  may  recover  the  amount 
jmid.  less  the  damages,  if  any,  suffered  by  the 
vendor  from  the  breach  of  the  contract;  there 
hein^  provision  in  the  contract  authorizing  re- 
tention of  the  amount  paid  as  liquidated  dam- 
ages or  a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8  973;   Dea  Dig.  i  334.*] 

5.  Vkndob  and  Pubchaseb  (8  330*)— Meabubs 
OP  Damages  —  Breach  of  Contbact  for 
Sale  of  Land. 

The  measure  of  damages  for  the  breach  by 
the  vendee  of  the  contract  for  the  purchase  of 
land  is  the  difference  between  the  contract  price 
and  the  market  value  of  the  land  on  the  day  the 
sale  was  to  have  been  completed. 

[fed.  Note.— For  other  cases,  see  "Vendor  and 
PoKhaser.  Cent  Dig.  i  955;  Dec.  Dig.  {  330.*] 

Appeal  from  Circuit  Court,  Morgan  Conn- 
ty;  Wm.  H.  Martin,  Judge. 

Action  by  Edward  Norrls  against  Charles 
P.  Letchworth.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

Sangree  &  Bohllng,  for  appellant.  A.  A. 
Knoop  and  Wray  A  McVey,  for  respondent. 

JOHNSON,  J.  Plaintiff  sued  to  recover 
1500  paid  defendant  on  the  purchase  price  of 
a  farm  in  Morgan  county.  Defendant,  by  his 
agents,  entered  into  a  written  contract,  by 
the  terms  of  which  he  agreed  to  sell  and  con- 


Toy  the  farm  to  plaintiff  for  the  price  of 
$6,700,  but  the  sale  was  not  consummated, 
and  each  party  claims  the  other  was  at  fault 
Plaintiff  prevailed  in  the  trial  court,  and 
the  cause  Is  here  on  the  appeal  of  defendant. 
The  contract,  wblch  was  signed  by  plaintiff 
and  the  agents  of  defendant  on  August  23, 
1907,  provided  that  defendant  and  Us  wife 
should  execute  a  warranty  deed  and  deposit 
it  In  a  bank  In  Versailles.  Defendant  was 
to  forward  an  abstract  of  title  to  the  bank 
in  the  town  In  Wisconsin  where  plaintiff 
lived,  and  on  examination  of  the  abstract  and 
approval  of  the  title  by  plaintiff,  the  abstract 
was  to  be  returned  to  the  Versailles  bank, 
and  plaintiff  was  to  deposit  $500  in  the  lat- 
ter bank  to  be  delivered  to  defendant's  agents. 
The  warranty  deed  was  to  be  held  by  the 
bank  imtil  January  1,  1908,  on  whicb  date 
the  remainder  of  the  purchase  price  was  to 
be  paid  by  plaintiff  to  the  bank,  and  the  deed 
was  to  be  delivered  to  plaintiff.  Possession 
of  the  land  was  to  be  given  on  the  date  Just 
mentioned.  There  was  a  mortgage  of  $2,000 
on  the  farm,  and  the  option  was  given  plain- 
tiff of  paying  the  whole  of  the  purchase  price, 
or  of  assuming  the  mortgage  and  paying  the 
remainder.  Such  were  the  main  provisions 
of  the  written  contract  Plaintiff  claims, 
however,  that  some  time  after  this  contract 
was  signed,  he  had  a  conversation  with  de- 
fendant. In  which  he  stated  that  he  did  not 
have  enough  money  to  pay  the  whole  of  the- 
purchase  price,  and  would  be  compelled  to 
borrow  money  on  the  form.  He  had  made 
the  first  payment  of  $500,  and  had  about  $2,- 
100  more  to  pay  on  the  purchase  price.  De- 
fendant told  him  not  to  attempt  to  borrow 
the  money  in  Wisconsin,  and  that  defendant 
would  procure  the  necessary  loan  for  him 
from  a  loan  company  in  Versailles.  Plaintiff 
accepted  this  proposition,  and,  relying  on  it, 
shipped  his  goods  and  live  stock  from  Wis- 
consin to  Versailles,  where  he  arrived  late  In 
the  afternoon  of  January  1,  1908,  the  date 
named  In  the  contract  for  closing  the  sale. 
Defendant  met  him  at  the  train,  and  helped 
him  unload  his  live  stock  and  goods.  .  Dur- 
ing that  evening  defendant  told  plaintiff  that 
his  agents  had  misrepresented  to  him  the 
price  at  which  they  had  sold  the  farm,  and 
Informed  plaintiff  that  he  would  not  close 
the  transaction  unless  he  could  get  more 
money  than  his  agents  proposed  to  give  him. 
Negotiations  ensued  covering  a  period  of  sev- 
eral days,  the  purpose  of  which  on  the  part 
of  defendant  was  to  obtain  a  substantial  con- 
cession from  his  agents  on  their  commlsslod. 
The  negotiations  fbiled,  and  on  January  3d 
defendant  went  to  the  bank  and  obtained 
possession  of  the  deed.  Becoming  convinced 
that  defendant  would  not  close  the  sale  on 
the  terms  of  the  contract,  plaintiff  bought 
another  farm  on  the  9th  or  10th  of  January, 
and  brought  this  suit  to  recover  the  $500  he 
had  paid  on  the  purchase  price. 


•For  othsr 
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The  evidence  adduced  by  defendant  dis- 
■closes  an  entirely  different  state  of  facts 
from  that  above  stated,  which  is  gathered 
from  the  evidence  of  plaintiff.  The  defend- 
ant admits  that  he  complained  to  plaintiff 
that  his  agents  had  deceived  him,  bnt  de- 
nies that  he  refused  to  consummate  the  sale 
tmless  they  would  surrender  part  of  their 
-commission.  He  denies  that  be  had  agreed 
with  plaintiff  to  procure  him  a  loan  on  the 
'land,  and  states  he  was  ready  and  willing  to 
perform  his  part  of  the  contract,  but  plaintiff 
was  unable  to  perform  his  part  on  account 
of  his  lack  of  suflaclent  money  and  of  his 
Inability  to  obtain  a  loan  on  the  farm.  If 
the  rights  of  the  parties  are  to  be  measured 
only  by  the  terms  of  the  written  contract,  it 
Is  clear  that  plaintiff — not  defendant — broke 
the  contract  The  covenants  for  the  delivery 
of  the  deed  and  for  the  payment  of  the  pur- 
chase money  were  dependent  covenants,  and 
the  obligation  was  on  plaintiff  to  pay  or  ten- 
der to  defendant  the  purchase  money  on  Jan- 
uary Ist — the  date  fixed  by  the  contract  for 
the  consummation  of  the  sale.  Low  v.  Mar- 
shall, 17  Me.  232;  Guthrie  v.  Thompson,  1 
Or.  353;  Leaird  v.  Smith,  44  N.  Y.  618;  Ir- 
vln  T.  Bleakley,  67  Pa.  24. 

Plaintiff  invokes  the  rule  that,  "where  the 
promisor  before  the  time  of  performance  ex- 
pressly renounces  his  contract,  the  promisee 
Is  thereby  entitled,  either  to  treat  the  con- 
tract as  broken  and  sue  at  once  for  its  breach 
without  averring  an  offer  or  readiness  to 
perform,  or  he  may  wait  until  the  time  of 
performance  has  expired,  "and  then  sue  for 
the  consequences  of  nonperformance."  Man- 
ufacturing Co.  V.  McCord,  65  Mo.  App.  607, 
and  cases  cited.  We  do  not  think  this  rule 
has  any  application,  for  the  reason  that  there 
Is  no  evidence  that  defendant  renounced  the 
contract  before  the  time  for  the  performance. 
He  did  declare — so  plaintiff  says — ^that  he 
would  not  perform  the  contract  unless  he  re- 
4%ived  a  part  of  the  agent's  commission,  but 
this  declaration  was  made  on  the  last  minute 
of  the  last  day  for  the  performance  of  the 
contract,  and  under  conditions  that  made  It 
Impotent  All  plaintiff  bad  to  do  was  to  go 
to  the  bank  where  the  deed  was  held,  pay  the 
purchase  money,  and  get  the  deed.  He  did 
not  do  this,  for  the  simple  reason  that  he 
did  not  have  the  money.  The  alleged  renun- 
ciation did  not  occur  until  plaintiff  himself 
was  confronted  with  bis  obligation  to  per- 
form, and  had  shown  his  inability  to  dis- 
charge that  obligation. 

But  plaintiff  argues  that  he  was  ready  and 
willing  to  perform  the  contract  as  modified 
'by  the  subsequent  oral  agreement  and  that 
'defendant  must  be  held  to  have  defaulted  be- 
cause of  his  failure  or  refusal  to  provide  a 


loan  for  the  completion  of  the  payment  of 
the  purchase  price.  "Parties  may  by  a  sub- 
sequent parol  agreement  upon  a  sufficient 
consideration,  change  the  method  or  terms 
of  their  written  contract."  Hennlng  v.  In- 
surance Co.,  47  Mo.  423,  4  Am.  Rep.  332.  The 
weakness  of  plaintlfTs  position  is  that  the 
oral  agreement  was  entirely  without  a  con- 
sideration to  support  it  The  written  con- 
tract Imposed  no  duty  on  defendant  to  pro- 
cure a  loan  for  plaintiff,  but  did  Impose  on 
plaintiff  the  obligation  to  pay  the  purchase 
price  on  January  1st  The  offer  of  defendant 
was  purely  voluntary,  since  he  had  the  right 
to  demand  compliance  by  plaintiff  with  the 
contract  Plaintiff  did  not  promise  anything 
in  return  for  the  proffered  service,  and  we 
perceive  no  ground  for  the  contention  that 
there  was  a  consideration.  The  promise 
must  be  regarded  as  a  mere  nudum  pactum. 

The  learned  trial  Judge  appeared  to  think 
defendant  might  be  held  on  the  ground  of 
estoppel;  that  since  his  promise  induced 
plaintiff  to  change  his  course,  defendant 
should  not  be  heard  to  repudiate  the  promise 
when  it  became  too  late  for  plaintiff  to  help 
himself.  The  defect  of  this  view  is  that  it 
Justifies  plaintiff  in  having  i^elied  upon  a 
mere  naked  promise.  Plaintiff  Is  presumed  to 
have  known  that  the  promise  was  not  en- 
forceable, since  every  man  is  presumed  to 
know  the  law,  and  be  had  no  right  to  trust 
the  word  of  a  man 'with  whom  he  was  deal- 
ing at  arm's  length,  especially  whoi  that 
man  was  an  utter  stranger  to  bim.  The  law 
requires  a  person  to  act  with  reasonable  pru- 
dence and  diligence  in  his  business  affairs, 
and  will  not  protect  one  who  negligently  falls 
to  protect  himself.  It  Is  unfortunate  for 
plaintiff  that  he  trusted  the  word  of  a  stran- 
ger, but  he  has  no  one  to  blame  but  hims^f 
if  his  confidence  was  misplaced.  There  is  no 
question  of  estoppel  in  this  case. 

It  does  not  follow  from  the  views  express- 
ed that  plaintiff  necessarily  must  lose  the 
$500  that  he  paid  on  the  purchase  price.  The 
contract  does  not  attempt  to  provide  for  the 
retention  by  defendant  of  the  down  payment 
as  a  forfeiture  or  as  liquidated  damages  for 
the  breach  of  the  contract  by  plaintiff;  and, 
if  defendant  suffered  no  damages  on  account 
of  the  breach,  plaintiff,  under  proper  plead- 
ings, would  be  entitled  to  recover  the  full 
amount  of  the  payment  If  defendant  suffer- 
ed damages,  he  would  be  entitled  to  offset 
them  against  plaintiff's  demand,  and  the 
measure  of  his  damages  would  be  the  differ- 
ence between  the  contract  price  and  the  mar- 
ket value  of  the  land  on  January  1,  1908. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 
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PAINTER  v.  PAINTER. 

<St.  Louis  Court  of  Appeals.     Missouri.     Jan. 

18,  1910.    Reheaiing  Denied  Feb.  1,  1910.) 

1.  Tenancy  iw  Covmon  (S  27*)— Cokveksioh 
OP  Pebsonai.  Pbopebtt. 

Where  a  father  devised  all  of  hia  property 
to  h>8  wife  and  children  to  be  divided  by  the 
children  on  the  wife's  death,  they,  without  ad- 
miniatration,  became  the  owners  of  it  as  co- 
tenants,  and  a  sale  by  the  mother  of  part  of  the 
personal  property  to  one  of  the  ohilaren  would 
presumably  pass  only  her  interest,  and,  in  the 
absence  of  proof  that  it  was  meant  to  exclude 
the  other  legatees  from  their  estate  in  the  prop- 
erty, such  as  a  demand  by  them  to  share  in  the 
enjoyment  thereof  and  refusal  to  accede  to  this 
demand,  the  sale  could  not  be  treated  as  a  con- 
yersion  against  them. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  ft  70-75;  Dec.  Dig.  f 
27.*] 

2.  EXBCTTTOBS  Airo  ADUINI8TBAT0R8  ({  153*) — 

Action  fob  Convebsion  —  Evidence— Suf- 

nCIENCT. 

In  an  action  by  an  administrator  for  con- 
Tersion  of  personalty  of  the  estate,  judgment  was 
properly  rendered  for  defendant,  where  the  only 
act  of  conrersion  alleged  occurred  before  plain- 
tiffs appointment  as  administrator,  and  the  evi- 
dence failed  to  establish  such  allegation. 

[Ed.  Note. — For  other  cases,  see  Executors 
»nd  Administrators,  Cent.  Dig.  g{  629,  630; 
Dec.  Dig.  i  153.*] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; Jas.  D.  Barnett,  Judge. 

Action  by  Herman  Painter,  administrator, 
against  Lizzie  C.  M.  Painter.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

J.  W.  Delventhal  and  E.  Rosenberger  & 
Son,  for  appellant.  Emil  Roehrlg,  for  re- 
spondent 

OOODE,  J.  Solomon  Painter  died  in  May, 
1883,  tearing  four  sons  and  four  daughters. 
The  devising  clause  of  his  last  will  was  as 
follows:  "After  the  payment  of  my  debts 
and  funeral  expense,  I  want  all  of  my  per- 
sonal property  and  farming  utensils  and  real 
estate  left  to  my  wife  and  children  daring 
her  single  life,  at  her  death  It  is  to  be  sold 
and  equally  divided  among  my  children,  ex- 
cept my  three  boys  Herman  and  Otto  and 
John  I  want  to  give  one  hundred  and  fifty 
dollars  advantage  of  the  girls.  All  the  sur- 
plus money  made  over  and  expenses  to  be  put 
at  interest  I  further  claim  the  right  of 
eyerytbing  so  long  as  I  live;  at  my  death  I 
want  three  disinterested  men  to  appraise 
the  property  and  put  it  In  book  form,  and  at 
her  death  the  same  process." 

Sophia  Painter,  widow  of  the  testator,  sur- 
vived him  until  November,  1906,  or  23  years, 
when  she  died.  The  defendant,  Lizzie  Paint- 
er, who  Is  one  of  the  children  of  Solomon 
and  Sophia  Painter,  lived  on  the  home  place 
with  her  mother  until  the  latter  died,  and 
according  to  the  testimony  of  plaintiff,  Her- 
man Painter,  the  mother  remained  until  her 
death  in  possession  of  all  the  personal  prop- 


erty left  by  Solomon  Painter.  He  testified 
further  certain  articles  of  personal  property 
which  had  formerly  belonged  to  Solomon 
Painter  were  on  the  home  place  when  his 
mother  died.  No  administration  was  granted 
on  the  estate  of  Solomon  Painter  until  De- 
cember 10,  1906,  or  about  a  month  after  the 
death  of  the  widow,  when  Herman  Fainter 
was  appointed  administrator  and  as  such  in- 
ventoried what  personal  property  still  re- 
mained at  the  home  place.  He  testified  there 
were  some  tables,  a  heating  stove,  chairs, 
vise  and  anvil,  wagon,  bed,  desk,  benches, 
two  mules,  and  other  property;  that  after 
his  appointment  be  went  to  the  home  place 
and  demanded  to  be  allowed  to  have  those 
articles  appraised  as  belonging  to  the  estate 
of  Solomon  Painter,  but  defendant  Lizzie 
Painter,  met  plaintiff  and  his  appraisers  at 
the  door  of  the  house  and  refused  to  let  them 
enter  to  appraise  the  property,  saying  she 
bad  bought  everything  and  it  all  belonged  to 
her,  turning  over  to  plaintiff  some  old  papers 
which  she  said  was  all  that  belonged  to  her 
father's  estate.  Plaintiff  testified  the  prop- 
erty which  remained  on  hand  and  belonged 
to  his  decedent's  estate  was  worth  about 
$100;  that  Lizzie  Painter  said  she  had 
bought  from  her  mother  for  $700  all  the  per- 
sonal proi)erty  her  father  left  Other  testi- 
mony which  need  not  be  stated  was  given, 
and  when  plaintiff  rested  the  court  directed 
the  jury  to  return  a  verdict  for  defendant, 
and  plaintiff  appealed.  The  action  is  in  the 
nature  of  trover  to  recover  $1,000  as  the  valr 
ue  of  various  articles  of  personal  property, 
including  those  already  mentioned  and  many 
others  alleged  to  have  belonged  to  the  estate 
of  Solomon  Painter,  and  to  have  been  con- 
verted by  defendant  to  her  own  use  in  De- 
cember, 1903.  It  is  alleged  defendant  sold 
and  disposed  of  some  of  the  personal  prop- 
erty described  in  the  petition  and  otherwise 
converted  the  remainder  to  her  own  use. 
Plaintiff  sues  as  administrator,  avers  his  ap- 
pointment in  December,  1906,  and  that  de- 
fendant, after  demand  duly  made  by  him, 
had  neglected  to  surrender  the  property  de- 
scribed in  the  petition  or  pay  the  reasonable 
value  thereof.  As  filed,  the  case  was  against 
the  husband  of  defendant,  as  well  as  herself, 
and  the  petition  contained  two  counts;  but 
the  plaintiff  dismissed  as  to  defendant's  hus- 
band, and  also  dismissed  the  second  count 
of  the  petition,  or  took  a  nonsuit  upon  it 

At  the  date  of  the  alleged  conversion,  to  < 
wit,  in  December,  1903,  it  is  certain  the  plain- 
tiff was  neither  in  possession  of  the  property 
alleged  to  have  been  converted,  nor  did  he 
have  title  to  it,  for  he  had  not  been  appoint- 
ed administrator,  and  was  not  appointed  for 
three  years  later.  We  do  not  say  plaintiff, 
as  an  administrator  subsequently  appointed, 
cannot  maintain  an  action  for  a  conversion 
at  that  date,  if  one  occurred,  having  no  oc- 
casion to  decide  tbe  point,  as  we  hold  no  tes- 
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tbnony  waa  adduced  tending  to  prove  a  con- 
Tenlon  by  defendant  at  said  date,  or  any 
time  sear  It  By  the  wlU  of  the  testator,  the 
property  In  contioTersy  belonged  to  his  wife 
and  diUdren  during  her  life,  and  they  owned 
It  aa  co-tenant&  In  atrlctnew  of  law  the 
title  Bhonld  hare  passed  to  them  through 
personal  representatives  of  the  deceased,  and 
an  administration  of  his  estate.  But,  so  far 
as  appears,  there  were  no  creditors,  the  lega- 
tees were  of  age,  and  In  such  circumstances 
a  distribution  of  personal  assets  by  the  heirs 
or  legatees  without  administration  has  been 
tolerated  and  the  title  treated  as  In  them, 
though  the  regular  method  of  devolving  the 
title  of  a  decedent  by  administration  had 
been  omitted.  Richardson  v.  Cole,  160  Mo. 
872,  61  S.  W.  182,  83  Am.  St  Hep.  479;  Bank 
r.  Hoppe,  132  Mo.  App.  449,  111  S.  W.  1190; 
Pullls  V.  PuUis,  127  Mo.  App.  294,  106  8.  W. 
27S;  McGraclcen  v.  McCasslin,  60  Mo.  App. 
86.  The  fair  way  to  treat  this  case  Is  to  re- 
gard the  title  to  the  property  In  controversy 
as  having  vested  In  the  legatees,  the  mother 
and  children,  as  tenants  in  common  during 
the  mother's  life.  Nothing  was  proved  tend- 
ing to  show  a  conversion  In  1903,  during  the 
life  of  her  mother,  by  defendant  except  her 
declaration  to  plaintiff,  after  the  mother's 
death,  that  she  (defendant)  had  bought  the 
property  from  her  mother.  It  was  not  prov- 
ed the  other  children  had  been  excluded  in 
any  way  from  controlling  and  enjoying  their 
Interest  In  the  property  so  as  to  work  a  con- 
version as  to  them,  except  said  statement  of 
a  sale  by  the  mother  to  defendant;  and,  in 
tbe  absence  of  some  proof  that  the  sale  was 
meant  to  exclude  the  other  legatees  from 
their  estate  In  the  property,  such  as  a  de- 
mand by  them  to  share  In  the  enjoyment  of 
the  property  and  refusal  to  accede  to  the  de- 
mand, we  do  not  think  the  sale  should  be 
treated  either  as  a  conversion  against  them, 
there  being  at  the  time  no  administration  on 
the  father's  estate,  or  as  conversion  for  which 
the  administrator  could  sue  after  his  ap- 
pointment Prima  facie  the  sale  by  the 
mother  as  one  of  the  co-tenants  to  defendant 
would  only  pass  the  mother's  interest  as  it 
does  not  appear  the  mother  claimed  exclusive 
ownership.  Brown  v.  Wellington,  106  Mass. 
318,  8  Am.  Rep.  330;  17  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  680.  Anyhow,  defendant's  hus- 
band, who  was  a  legatee,  was  as  much  en- 
titled as  any  other  legatee  to  possession  of 
the  property  pending  administration,  and  de- 
fendant's mother  was  likewise  entitled  to 
possession,  which  right,  as  to  her  own  inter- 
est  she  might  pass  to  defendant  Under  the 
circumstances,  the  mere  detention  of  the 
property  by  defendant  would  not  afford  her 
co-owners  a  case  for  conversion ;  especially 
as  It  does  not  appear  her  possession  was  in- 
tended to  exclude  their  rights,  or  that  they 
ever  had  made  a  demand  to  share  in  the  use 
and  enjoyment  of  the  property.    Williams  v. 


Xolen,  34  Ala.  167 ;  Bell  t.  Layman,  1  T.  B. 
Mon.  (Ky.)  40,  15  Am.  Dec.  83:  Winner  v. 
Pennlman,  35  Md.  165,  6  Am.  Rep.  385 ;  Staf- 
ford T.  Azbell,  8  Mlac.  Rep.  316,  28  N.  T. 
Sapp.  733;  Rlplqr  v.  Davla,  15  Micb.  75,  90 
Am.  Dec.  262;  Strong  t.  Goiter,  13  Bflnn.  82 
(Oil.  77) ;  Newhy  v.  Harrell,  90  N.  a  149.  5 
S.  E.  284,  6  Am.  St  Rep.  503;  Heller  r. 
Hnfsmlth,  102  Pa.  533;  Cowan  r.  Bnyera, 
Cooke  (Tenn.)  53,  5  Am.  Dea  66S.  It  results 
no  conversion  of  the  property  In  controversy 
In  1903  as  alleged  was  proved,  and  hence  the 
court  did  right  In  directing  a  verdict  In  de- 
fendant's favor. 

It  by  no  means  follows  defendant  was  eor 
titled  to  retain  the  property  against  the  de- 
mand of  the  administrator  of  her  fath^s 
estate  after  one  had  been  appointed,  even 
If  she  had  purdiased  from  her  mother;  for 
the  mother  had  only  a  life  estate  as  coten- 
ant  with  her  children.  Hence  we  merely  af- 
firm the  Judgment  without  prejudice  to  the 
right  of  plaintiff  to  bring  an  action  for  con- 
version after  demand  made  by  him  for  pos- 
session of  the  property;  but  In  so  mllng 
we  must  not  be  understood  to  Intimate  any 
opinion  as  to  what  would  be  the  result  of 
such  an  action. 

It  Is  ordered  the  Judgment  be  affirmed. 
All  concur.  • 


0ASE3Y  T.  8T.  LOUIS  &  S.  E.  R.  CO. 

(St  Louis  Court  of  Appeals.     Missouri.    Jan. 

18,  1910.) 

1.  PUBADIRO  (I  250*)— AiraWDMBHT  OF  BTATB- 

KENT  or  Facts— Damages. 

The  ameodment  of  the  statement  of  facts 
in  an  action  for  double  damages  for  trespass 
on  land,  merely  increasing  the  damages  demand- 
ed, does  not  change  the  cause  of  action,  and  is 
properly  allowed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  732 ;   Dec.  Dig.  S  250.») 

2.  APPEAt  AHD  Krsob  (8  439*)— PowEB  OF 
Trtai,  (JotTBT  —  Afteb  Ai.w)wawck  of  Ap- 
peal. 

The  allowance  of  an  appeal  does  not  prevent 
the  trial  court  from  thereafter,  during  the  same 
term,  setting  aside  its  judgment  and  entering  a 
proper  one. 

lEA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2197;  Dec.  Dig.  i  439.*] 

Appeal  from  Circuit  Court,  Wayne  County ; 
Jos.  J.  Williams,  Judge. 

Action  of  trespass  by  James  W.  Casey 
against  the  St  Louis  &  San  Francisco  Ball- 
road  Company.  Plaintiff  had  judgment  and 
defendant  appeals.    Affirmed. 

W.  F.  Evans,  W.  J.  &  J.  H.  Orr,  and  Jas. 
Orchard,  for  appellant  V.  V.  Ing,  for  re- 
spondent 

GOODE:,  J.  The  opinion  given  on  the  form- 
er appeal  of  this  case  wUI  show  its  merits. 
Casey  v.  Railroad,  116  Mo.  App.  235,  91  8.  W. 
419.     The  evidence  is  not  contained  In  the 
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present  record;  It  being  Irrelevant  to  the 
polnta  made  on  the  appeal  which  are  tech- 
nkaiL  The  action  as  originally  Instituted  was 
for  doable  damages  for  the  destruction  of 
plalntUTs  meadow  and  cornstalk  pasturage  by 
cattle  which  had  strayed  Into  his  fields  In 
consequence  of  def«idanf s  omission  to  fence 
Its  right  of  way.  In  the  original  statement 
plalntur  laid  his  damages  at  $50  and  asked 
Judgment  for  twice  that  amount  After  the 
remand  of  the  case  by  this  court  to  the  circuit 
court,  plalntur  was  permitted  to  amend  his 
Btatonent  by  laying  his  damages  at  $100,  In- 
stead of  $50,  and  praying  for  twice  the  former 
amount  He  obtained  a  verdict  for  $65,  Au- 
gust 6,  1908,  and  on  said  verdict  on  the 
same  day.  Judgment  was  entered  for  $65; 
that  is,  the  sum  found  by  the  Jury,  instead 
of  twice  said  som.  Timely  motions  for  new 
trial  and  in  arrest  were  filed  by  defendant 
and  overruled,  and  then  on  August  21,  1908, 
dnring  the  same  term  of  court  (u>  aflSdavlt 
fbr  appeal  was  filed  and  the  appeal  allowed 
and  granted  to  this  court  Afterwards,  dur- 
ing some  day  In  August  not  stated,  the  court 
adjourned  until  December  7,  1908,  which 
would  be  an  adjourned  term  of  the  August 
term,  and  continued  over  all  undisposed  of 
motions  and  proceedings.  On  December  &, 
190S,  that  being  the  second  day  of  the  ad- 
journed August  term,  the  court  set  aside  Its 
orders  overruling  defendant's  motions  for 
new  trial  and  in  arrest;  alab  set  aside  the 
Judgment  previously  entered  In  the  cause  and 
the  order  allowing  an  appeal.  Thereupon,  the 
court  on  plalntUTs  motion,  entered  Judgment 
on  the  verdict  for  twice  the  amount  of  dam- 
ages returned  by  the  Jury,  or  $130.  An  ex- 
ception was  saved  by  defendant  to  this  ruling 
on  the  groimd  the  court  had  lost  Jurisdiction 
of  the  cause  by  the  appeal'prevlously  allow- 
ed on  August  21,  1908.  Afterwards  the  court 
again  overruled  defendant's  motions  for  new 
trial  and  in  arrest,  and  on  said  December  8th 
allowed  an  appeal  In  the  cause  to  this  court 

Brrors  are  assigned  for  permitting  plain- 
tiff to  amend  his  statement  by  increasing  the 
damages  demanded,  and  for  the  setting  aside 
of  the  Judgment  first  entered  on  the  verdict 
for  $65  and  entering  Judgment  for  twice  the 
amount  after  the  appeal  had  been  allowed. 
The  action  as  originally  filed  was  one  for 
double  damages  for  failure  to  comply  with 
the  statute,  and  the  amendment  swelling  the 
amount  of  damages  dalmed  did  not  change 
the  cause  of  action  and  was  properly  allowed. 
Elliott  V.  Abell,  39  Mo.  App.  346. 

It  has  been  said  in  many  cases  that  when 
an  appeal  is  allowed  from  the  circuit  court 
to  an  npper  tribunal,  the  former  court  loses 
Jurisdiction  over  the  cause ;  but  the  extent  of 
this  rule  was  expounded  by  the  Supreme 
Court  In  Crawford  v.  Railroad,  171  Mo.  68,  66 
S.  W.  350,  and  shown  not  to  prevent  the  trial 
court  from  setting  aside  its  Judgment  and  Al- 


tering a  proper  Judgment  after  granting  an 
appeal,  provided  the  orders  are  made  during 
the  term 'the  first  Judgment  was  rendered. 
This  is  what  the  court  did  in  the  present  case 
and  was  within  its  power. 
The  Judgment  is  afllrmed.   All  concur. 


VANDBRBUROH  v.  ST.  LOUIS  &  S.  P. 

R.  CO. 

(St  Louis  Court  of  Appeals.     MissonrL    Jan. 

18.  1910.) 

1.  RAiiJiOA.DS  (i  481*)— FiBKS— QcEsnoir  roa 

JUBT. 

Evidence  held  to  raise  a  question  for  the 
Jnnr  whether  the  fire  which  destroyed  plain- 
tiff's property  was  caused  by  sparks  from  de- 
fendant's locomotive  which  passed  with  a  heavi- 
ly loaded  train  only  a  few  minutes  l>efore  the 
fire  was  discoTered. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  484.»J 

2.  Appeai.  and  Ebbob  (§  932*)— Review— Pbb- 
BuupnoiTs. 

It  will  not  l>e  presumed  tliat  the  pory  in 
assessing  the  damages  considered  an  item  of 
which  there  was  no  evidence. 

[Ei.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  932.*] 

Appeal  from  Circuit  Court  Dunklin  Coun- 
ty;  Jas.  Ll  Fort  Judge. 

Action  by  W.  F.  Vanderburgh  against  the 
St  Louis  &  San  Francisco  Railroad  Compa- 
ny. Plaintiff  had  Judgment  aud  defendant 
appeals.    Affirmed. 

W.  P.  Evans,  Moses  Wliybark,  and  A.  P. 
Stewart  for  appellant  EL  F.  Sharp  and  Rus- 
ael  &  Deal,  for  respondent 

OOODE,  J.  Plaintiff  sued  for  the  value 
of  property  said  to  have  been  consumed  In  a 
fire  set  by  one  of  defendant's  locomotives. 
The  property  was  an  iron  hoop  mill  building, 
machinery,  hoops,  and  supplies  In  it,  in  the 
town  of  Marston,  New  Madrid  county.  The 
mill  building  was  adjacent  to  a  building  used 
as  a  cotton  gin  and  also  one  used  as  a  plan- 
ing mill;  all  the  buildings  being  under  one 
roof.  There  is  no  doubt  the  property  waff 
destroyed  by  a  fire  which  burst  out  about  1 
o'clock  Noveml>er  12,  1906;  but  defendant 
contends  the  evidence  was  not  sufilclent  to 
carry  the  issue  to  the  Jury  of  whether  the 
fire  was  set  by  a  passing  locomotive.  The 
conflagration  started  in  the  cotton  gin  and 
was  discovered  in  a  few  minutes,  say  eight, 
after  a  heavily  loaded  freight  train  of  54 
cars  had  passed.  The  day  was  Monday,  the 
plant  had  not  been  in  operation  since  the 
preceding  Friday,  and  there  was  no  fire  In 
or  about  It  unless  some  of  the  employes  had 
been  smoking  cigarettes.  There  was  a  rath- 
er unsuccessful  attempt  to  prove  they  had 
been.  Running  alongside  the  cotton  gin  were 
what  are  known  as  ventilators  which  opened 
into  the  gin  house  proper  and  communicated 
with  ventilators  extending  above  the  roof. 
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tbroogh  which  cotton  Unt  -was  discharged 
Into  the  air.  The  coverings  of  the  ventilators 
which  projected  above  the  roof  were  eight 
or  ten  Inches  above  the  tops  of  the  pipes; 
the  latter  being  two  feet  across  and  com- 
municating with  the  Interior  of  the  building. 
The  edges  and  sides  of  them  and  the  entire 
roof  were  covered  with  cotton  Unt,  a  com- 
bustible material  and  easily  ignited.  The 
buildings  were  about  00  feet  from  the  main 
line  of  defendant's  track  and  the  ventilators 
In  the  roof  perhaps  10  feet  further.  As  the 
freight  train  passed,  It  was  going  around  a 
curve,  laboring  heavily,  the  fireman  was 
feeding  fuel  Into  the  fire  box  as  the  locomo- 
tive passed  the  gin  house,  and  a  shower  of 
sparks  was  being  discharged  from  the  engine 
flue  and  falling  about  the  depot  platform, 
which  was  some  200  or  300  feet  away  from 
the  gin  bouse,  about  the  hoop  shed,  an  ap- 
purtenance to  the  hoop  mill,  but  a  little  fur- 
ther south  along  the  track,  and  generally 
about  the  west  side  of  the  track.  A  witness 
who  was  standing  by  the  hoop  shed  stepped 
under  it  to  escape  the  fall  of  sparks  and  cin- 
ders. Water  was  poured  on  the  tops  of  the 
sheds  to  keep  them  from  igniting  from  the 
cinders.  The  smoke  was  blowing  directly 
over  the  gin  house.  A  witness  said  the  wind 
blew  hard  enough  to  blow  sparks  and  cinders 
over  the  sheds.  Considering  the  highly  In- 
flammable nature  of  the  flaky  lint  covering 
the  Inside  and  outside  of  the  gin  ventilators, 
the  sparks  and  cinders  being  thrown  off  by 
the  engine,  and  the  distance  the  evidence 
shows  they  were  blown  by  the  wind,  the  di- 
rection of  the  wind,  the  almost  instantaneous 
discovery  of  the  fire  after  the  train  had  pass- 
ed, the  lack  of  proof  of  any  other  source  from 
which  It  could  have  caught,  the  proximity  of 
the  buildings  to  the  track,  and  the  fact  that 
cinders  fell  on  nearby  roofs,  we  hold  It  was 
for  the  jury  to  determine  whether  the  gin 
took  fire  from  a  cinder  or  spark  emitted  by 
the  locomotive,  and  the  hoop  mill  which  was 
connected  with  the  gin,  shared  In  the  con- 
flagration. 

■  The  only  other  complaint  made  is  that  the 
Jury  assessed  damages  for  freight  charges 
paid  by  plaintiff  on  certain  consumed  articles 
of  personal  property.  The  Jury  found  the 
verdict  for  the  full  amount  demanded,  $1,- 
586.23.  Nothing  was  said  in  the  petition 
alx)ut  freight  charges,  but  during  the  trial 
plaintiff  offered  to  prove  the  amount  paid 
for  freight  on  the  property  when  It  was  ship- 
ped to  the  factory,  to  wit,  $79.84.  This  evi- 
dence was  excluded.  The  jury  were  not  au- 
thorized by  the  instructions  to  give  any  dam- 
ages for  freight  charges  on  the  burned  prop- 
erty, but  were  directed  to  allow  plaintiff  its 
reasonable  value.  If  they  found  the  fire  bad 
been  set  by  one  of  defendant's  engines;  and 
in  ascertaining  the  value  to  take  into  con- 
sideration the  condition  of  the  building,  ma- 
chinery, other  property  burnt,  length  of  time 


it  had  been  In  use,  Its  repair,  together  with 
all  other  facts  and  circumstances  in  evidence 
tending  to  show  its  value.  No  evidence  re- 
garding the  freight  paid  was  before  the  Ju- 
ry, and  hence  it  is  not  to  be  presumed  the 
jury  took  that  item  Into  consideration  In  as- 
sessing the  damagres. 
The  Judgment  is  affirmed.    All  concur. 


ABLER  V.  SCHOOL  DIST.  OF  ST.  JOSEPH. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Jan.  10, 1910.    Rehearing  Denied 

Jan.  24,  1910.) 

1.  Schools  and  School  Districts  (|  41*)— 
Mebqeb— Rights  and  Liabilities  of  Sub- 
sisting DiSTBICT. 

Where  one  school  district  goes  entirely  out 
of  existence  by  being  annexed  to  or  merged  in 
another,  if  no  arrangements  are  made  respect- 
ing the  property  and  liabilities  of  the  district 
that  ceases  to  exist,  the  subsistiog  district  will 
be  entitled  to  all  toe  property  and  answerable 
for  all  the  liabilities. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {{  71-80;  Dec. 
Dig.  i  41.*] 

2.  Schools  and  School  Distsicts  (i  131*)— 
Teachers— Necessitt  of  Certificate. 

Where  a  school-teacher  baa  a  certificate  as 
a  licensed  teacher,  at  the  time  of  employment, 
it  is  not  required  that  it  extend  to  the  end  of 
the  term  of  the  employment ;  all  that  is  re- 
quired is  that  it  be  renewed  at  its  expiration. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  .Cent  Dig.  §  287;  Dec.  Dig.  ( 
131.*] 

3.  Schools  and  School  Districts  ({  131*)— 
Teachers'  Certificate!— Validity. 

Where  a  school-teacher  was  competent  to 
teach,  and  held  a  certificate  to  that  effect  from 
the  proper  authority,  and  his  contract  to  teach 
was  lawful,  that  bis  certificate  did  not  state 
that  it  was  either  first  or  second  class  would 
not  affect  Its  validity,  since  he  belonged  to  one 
or  the  other  of  the  classes,  and  either  was  suffi- 
cient authority  to  teach  in  the  public  schools  of 
the  county. 

[EM.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  287;  Dec.  Dig. 
i  131.*] 

4.  Schools  and  School  Districts  (J  130*)— 

Teachers'  Certificates— Validity. 

Where  a  teacher's  certificate,  dated  Septem- 
ber 6,  1904,  recited  that  it  was  for  the  term  of 
one  year  from  this  date,  unless  revoked,  a  writ- 
ing which  followed  the  signature,  "Good  till  the 
next  regular  examination,  March,  1906,"  did  not 
limit  the  duration  of  the  certificate,  since  the 
law  required  that  it  should  t>e  issued  for  one 
year,  and  it  so  recited. 

[EM.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  %  285 ;   Dec  Dig.  i 

Appeal  from  Circuit  Court,  Buchanan 
County ;    Henry  M.  Ramey,  Judge. 

Actions  by  Charles  B.  Abler  against  the 
School  District  of  St  Joseph,  Mo.  Judgments 
for  plaintiff,  and  defendant  appeals  to  the 
Supreme  Court.  Appeal  transferred  from 
the  Supreme  Court  to  the  Kansas  City  Court 
of  Appeals  (221  Mo.  663,  120  S.  W.  1159). 
Affirmed. 
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H.  K.  White,  for  appellant.  William  S. 
Sherman  and  James  W.  Boyd,  for  respond- 
ent 

BROADDUS,  P.  J.  The  plaintiff  In  the 
trial  court  sought  to  recover  from  appellant 
damages  for  falling  to  perform  a  certain  con- 
tract, allied  to  have  been  made  with  School 
District  No.  7.  The  petition,  after  an  allega- 
tion of  the  corporate  capacity  of  the  two  dis- 
tricts, sets  out  that  on  the  9th  day  of  Septem- 
ber, 1904,  the  voters  of  district  No.  7  voted  In 
favor  of  becoming  incorporated  with  defend- 
ant School  District  of  St.  Joseph,  and  that 
on  September  15,  1904,  the  directors  of  the 
latter  voted  to  accept  District  No.  7,  and 
received  all  Its  property,  real  and  personal, 
and  assumed  Its  debts.  It  is  alleged  that 
prior  thereto  District  No.  7  entered  Into  a 
contract  with  the  plaintiff  for  performance 
by  him  of  Janitor  work  for  the  ensuing  year. 
He  claims  that  he  entered  upon  the  perform- 
ance of  his  work,  and  worked  a  few  days 
prior  to  September,  1904,  at  which  time  de- 
fendant would  not  longer  permit  him  to  do 
bis  work,  although  be  was  willing  to  do  so. 
He  asks  for  damages  against  defendant  on 
his  contract.  The  answer  of  defendant  ad- 
mitted the  corporate  capacity  of  the  two 
school  districts,  but  denied  all  the  other  al- 
legations, and  set  up  the  following  as  a  de- 
fense: That  the  pretended  contract  was  void 
becaase  District  No.  7  had  not  provided  any 
Income  and  revenue  for  the  fiscal  year  com- 
mencing July  1, 1904,  had  failed  to  make  any 
levy  of  any  taxes  upon  the  property  within 
Its  limits  for  that  fiscal  year,  had  failed  to 
make  any  estimate  of  the  amount  needed 
for  sustaining  the  schools,  and  the  rate  re- 
quired to  raise  such  amount  needed,  and  had 
failed  to  make  any  enumeration  of  children 
of  school  age  living  within  the  limits  of  the 
district,  so  that  It  was  not  entitled  to  any 
of  the  public  school 'fund  required  to  be  ap- 
portioned by  the  county  clerk  of  the  said 
county,  Inclnding  the  moneys  received  by 
the  connty  in  the  treasury  of  the  state,  and 
Inclnding  moneys  arising  from  interest  on 
funds  derived  from  sale  of  school  lands,  and 
moneys  arising  from  the  county  school  fund, 
and  moneys  arising  from  the  payment  of 
railroad  and  bridge  corporations  of  taxes 
levied  on  their  property,  and  that  the  district 
had  no  other  funds  or  sources  of  income 
whatever  at  the  time  of  making  the  alleged 
contract  The  records  of  District  No.  7 
showed  that  at  a  meeting  of  its  directors  held 
on  the  2d  day  of  September,  1904,  plaintiff 
was  employed  as  Janitor  at  a  stipulated  sal- 
ary, and  It  was  shown  that  defendant  refus- 
ed to  permit  plaintiff  to  continue  his  service 
In  the  performance  of  his  contract 

I  For  farther  statonent  we  qnote  from  that 
of  the  appellant  to  wit :  "The  defendant  In- 
trodnced  •  •  •  the  record  of  the  case  of 
School  District  No.  7  t.  Defendant  School 
District   The  opinion  Is  reported  In  184  Mis- 


souri Reports,  at  page  140  [82  S.  W.  1062], 
and  following.  In  brief  the  case  showed 
that  In  1901,  owing  to  a  mutual  mistake  as 
to  the  effect  of  the  extension  of  the  city  of 
St.  Joseph  over  a  portion  of  the  territory  of 
District  No.  7,  the  directors  of  No.  7  had  sur- 
rendered to  the  defendant  school  district  Ju- 
risdiction over  that  portion  of  the  district 
which  was  taken  Into  the  city  limits.  At  the 
same  time  It  turned  over  a  small  amount  of 
money  In  the  general  fund,  which,  with  some 
additional  money  collected  from  the  delin- 
quent tax  list,  the  defendant  district  had 
used  in  paying  debts  of  District  No.  7  and 
repairing  the  McKlnley  School,  which  was 
in  the  surrendered  part  of  the  district.  The 
defendant  district  had  also  used  some  of  its 
own  moneys  for  these  purposes.  In  addition 
to  the  above  funds  legally  belonging  to  No. 
7.  In  addition  •  •  •  No.  7  had  turned 
over  to  the  defendant  '  •  ♦  •  at  this  time 
its  balance  in  the  interest  and  sinking  fund. 
Between  the  time  of  the  receiving  those  mon- 
eys and  the  Institution  of  the  suit  by  No.  7 
to  recover  the  surrendered  territory  and 
property,  the  defendant  district  had  paid  In- 
terest on  the  bonds  issued  by  No.  7.  In  this 
suit  it  tendered  the  balance  of  this  fund  on 
hand  and  deposited  the  same  In  court  The 
Supreme  Court  allowed  the  defendant  its  dis- 
bursement, so  that  when  the  case  was  decid- 
ed in  this  court,  the  defendant  district  was 
found  not  to  owe  No.  7  anything  on  general 
account,  and  to  owe  No.  7  exactly  the  amount 
tendered.  The  record  of  this  case  also  show- 
ed that  after  the  merger  of  the  two  districts 
the  money  deposited  by  the  defendant  dis- 
trict was  returned  to  It  The  defendant 
•  •  •  showed  that  the  only  money  receiv- 
ed by  the  defendant  •  •  •  at  the  time 
of  the  merger  was  the  above  amount  turned 
back  Into  the  Interest  and  sinking  fund." 

It  was  admitted  that  In  1904  and  1905 
there  was  no  money  whatever  to  the  credit 
of  District  No.  7  upon  the  books  of  the  coun- 
ty treasurer,  and  "that  the  directors  and  offi- 
cers of  School  District  No.  7  did  not  make  any 
enumeration  of  the  children  within  the  school 
district,  or  estimate  of  funds  needed  for 
pchool  purposes,"  and  took  no  steps  whatev- 
er to  provide  funds  for  any  school  purpose, 
general  or  special.  It  was  admitted  that  the 
BChoolhouses  In  District  No.  7  were  worth 
$30,000.  The  finding  and  Judgment  of  the 
court  was  for  the  plaintiff,  from  which  the 
defendant  appealed  to  the  Supreme  Court 
on  a  constitutional  ground.  But  the  court 
held  that,  as  the  question  had  not  been  rais- 
ed in  the  trial  court  It  could  not  be  raised 
In  that  court,  and  transferred  the  case  to 
this  court 

The  Supreme  Court  held  that  the  annexa- 
tion, In  1901,  of  School  District  No.  7  to  the 
appellant's  district  was  without  authority  of 
law  and  invalid.  The  opinion  of  the  court 
was  handed  down  In  October,  1904,  and  after 
the  actual  merger  of  the  two  districts  in  Sep- 


Digitized  by  VjOOQIC 


566 


124  SOUTHWESTERN  REPORTER. 


(Mo. 


tember  previously.  The  contract  ot  employ- 
ment was  made  In  July  of  the  year,  and, 
while  the  School  District  was  In  law,  under 
the  said  decision,  a  separate  district  But  it 
was  contended  that  the  district  could  not  en- 
ter into  a  valid  contract,  and  thereby  create 
indebtedness,  without  first  having  made  pro- 
visions for  such  Indebtedness,  and  that,  as  no 
such  steps  had  been  taken  in  the  way  of 
enumerating  the  number  of  children  In  the 
district  of  school  age,  and  otherwise  provid- 
ing for  revenue  to  meet  its  obligations,  the 
contract  was  void  under  article  10,  J  12  of 
the  Constitution  (Ann.  St.  1906,  p.  287).  But 
as  we  have  seen  that  question  cannot  be 
raised  in  this  court  Therefore  the  act  of 
the  l^lstrict  No.  7  in  employing  plaintiff  is 
not  subject  to  the  charge  of  Invalidity. 

The  only  remaining  question  is  whether 
the  merger  of  the  two  districts  annulled  the 
execution  of  the  contract  sued  on,  leaving 
the  district  liable  only  for  the  value  of  serv- 
ices already  performed  under  the  contract 
at  the  time  of  the  merger.  It  is  said: 
"Where  performance  of  a  contract  is  de- 
pendent upon  the  continued  existence  of  a 
person  or  thing,  and  such  continued  exist- 
ence was  assumed  as  the  basis  of  the  agree- 
ment, the  death  of  the  person  or  the  destruc- 
tion of  the  thing  puts  an  end  to  the  obliga- 
tion." 7  A.  &  E.  Ency.  of  Law,  116.  And 
so  we  find  the  law  in  Mumma  v.  Potomac 
Co.,  8  Pet  281,  8  L.  Ed.  945 ;  Read  v.  I^nk- 
fort  Bank,  23  Me.  318;  People  v.  Globe  Mu- 
tual Ins.  Co.,  91  N.  T.  174,  and  other  casea 
We  have  no  doubt  about  the  correctness  of 
the  principle,  and  cannot  see  how  it  could  be 
otherwise,  but  there  is  much  room  for  differ- 
ence of  opinion  In  Its  application.  We  do 
not  think  the  rule  has  any  application  to  this 
case.  The  question  has  been  decided  by  the 
Supreme  Court  in  Thompson  v.  Abbott,  61 
Mo.  176.  It  is  there  held  that  where  one  cor- 
poration goes  entirely  out  of  existence  by 
being  annexed  to  or  merged  in  another.  If  no 
arrangements  are  made  respecting  the  prop- 
erty and  liabilities  of  the  corporation  that 
ceases  to  exist  the  subsisting  corporation 
will  be  entitled  to  all  the  property,  and  an- 
swerable for  all  the  liabilities.  This  case 
was  where  under  the  statute  a  township 
school  district  became  merged  in  an  adjoin- 
ing town  for  school  purposes,  and  the  board 
of  education  of  the  municipality  took  posses- 
sion and  control  of  the  school  property  of 
the  annexed  district 

The  cases  of  respondent  and  Mary  Mc- 
Carthy, Charles  Street,  and  WUIlam  Drowns 
were  all  submitted  together  in  this  court  by 
the  parties,  and  the  opinion  in  one  is  to  gov- 
ern in  the  others  so  far  as  they  apply.  That 
of  Street  stands  uiton  the  same  footlftg  as 
this  cas^  as  both  were  employed  as  Janitors. 


William  Drowns  was  employed  as  teacher. 
It  appeared  that  his  certificate  as  a  licensed 
teacher  would  have  expired  before  the  expi- 
ration of  the  contract  The  statute  provides 
that  a  teacher's  certificate  "must  be  in  force 
for  the  full  time  for  which  the  contract  is 
mada"  The  statute  is  construed  as  follows: 
"A.  proper  and  reasonable  construction  of 
the  statute  does  not  require  that  the  teacher 
shall,  at  the  time  of  his  employment  have  a 
certificate  which  reaches  to  the  end  of  such 
term  of  his  employment  provided  that  dur- 
ing the  time  of  such  employment  he  has  the 
proper  certificate.  Certainly  no  more  should 
be  required  of  the  teacher  than  that  he  re- 
new his  certificate  at  its  expiration."  School 
District  V.  Edmonston,  50  Mo.  App.  65 ;  Hlb- 
bard  ▼.  Smith,  135  Mo.  App.  721,  116  S.  W. 
487. 

The  form  of  the  certificate  is  objected  to. 
It  is  dated  September  6,  1904,  and  is  de- 
nominated "Special."  It  recites  that  the  ap- 
plicant has  furnished  satisfactory  evidence 
of  good,  moral  character,  and  upon  examina- 
tion has  attained  certain  grades  specifying 
the  following,  which  it  recites:  '"Therefore 
authority  is  hereby  given  him  to  teach  in  the 
public  schools  of  Buchanan  county  for  the 
term  of  one  year  from  this  date  unless  this 
certificate  be  revoked."  After  the  signature 
of  the  commissioner  is  written:  "Good  till 
the  next  regular  examination  March,  1905." 
The  objection  is  twofold:  First  that  it  is 
neither  a  first  class  nor  second  class  cer-' 
tlficate;  and,  second,  that  It  is  issued  for  a 
period  less  than  one  year.  The  statute  re- 
quires that  two  classes  of  certificates  be  Is- 
sued, viz.,  first  and  second  class,  and  that 
they  be  issued  for  one  year.  We  do  not 
think  it  makes  any  difference  whether  the 
certificate  was  classified  or  not  if  Mr.  Drowns  ' 
was  competent  to  teach,  and  had  a  certif- 
icate to  that  effect  from  the  propw  authori- 
ty, and  his  contract  with  the  district  was 
lawfuL  He  belonged  to  one  or  the  other  of 
the  classes,  and  it  made  no  difference  which, 
for  either  was  sufficient  authority  for  him 
to  teach  in  the  public  schools  of  the  county. 
The  writing  on  the  certificate  did  not  limit 
the  duration  of  the  certificate  itself,  as  it 
ran  for  one  year.  It  was  unauthorized,  and 
could  not  have  the  effect  of  contradicting  the 
recitations  In  the  certificate.  The  law  re- 
quired that  It  should  be  issued  for  one  year, 
and  it  so  recited. 

There  was  no  objection  made  to  the  cer- 
tificate of  Mary  McCarthy,  who  was  also 
employed  at  the  same  time  as  a  teacher. 

It  follows  therefore  that  the  cases  of  Charles 
Street,  Mary  McCarthy,  William  Drowns, 
and  the  respondent  herein  against  appellant 
be  afllrmed.    All  concur. 
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WALKER  et  al.  t.  LEWIS. 

(Kansaa  City  Court  of  Appeals.    MiBsoarl.    Jan. 

10,  1910.) 

1.  Appeai.  aro  Erbob  (f  927*)  —  Revixw — 
StrmciENCT  OF  Evidence. 

Where  the  eridence  is  Bubstantial,  the  court 
on  appeal,  in  considering  a  demurrer  to  the 
evidence,  will  accept  it  as  true. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  927.*] 

2.  PRINCrPAI.   ARD    AOENT   (|   23*)— EVIDENCE 
OF    AQEWCT— SurFICIENCT. 

In  an  action  against  a  livery  stable  keeper 
for  conversion  of  property,  loaned  to  assist  in 
showing  a  horse  defendant  agreed  to  sell  for 
plaintiff,  evidence  held  to  sustain  a  finding  that 
the  person  who  actually  received  the  property 
from  plaintiff  was  defendant's  agent  in  so  doing. 
[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  !  23.*] 

3.  Tboveb  and  Convxbsior  (S  28*)— Actiors 
—Parties— JoiNDEB. 

Where  there  are  several  Joint  owners  of  a 
diattel,  they  should  join  in  an  action  for  its 
conversion. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  |  189 ;   Dec.  Dig.  I  29.*] 

4.  JUDOiiKRT  (S  235*)— Pabtieb— Ore  ob  More 

COPLAINTIFFS. 

Where  two  or  more  sue  Jointly  for  con- 
verdon,  that  the  evidence  shows  title  to  be  sole- 
ly in  one  of  the  plaintiffs  does  not  preclude 
judgment  in  favor  of  that  one. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  t  414 ;  Dec.  Dig.  S  235.*) 

8.  Tbiai.  (S  2S3*)  —  Irbtbuctions  —  Iorobiro 

Issues. 

In  an  action  for  conversion  of  chattels,  an 
instruction  to  find  for  plaintiff  on  finding  cer^ 
tain  focts,  which  include  all  the  elements  of  the 
cause  of  action,  except  demand  for  the  property 
and  refusal  to  deliver  it,  was  not  erroneous 
where  the  existence  of  these  elements  was  ad- 
mitted by  both  i>artie8. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  25a*] 
6.  Trial  (J  256*)— Irstbuctions— Requests— 

Nkcessitt — Defining  Words. 

In  an  action  for  conversion  of  chattels,  it 
is  not  error  to  use  the  word  "converted"  in  a 
charge  stating  the  elements  of  the  cause  of  ac- 
tion, without  defining  it ;  no  request  having  been 
made  to  have  it  defined. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  I  639:   Dec.  Dig.  i  256.*] 

Appeal  from  Circnlt  Court,  Buchanan  Coun- 
ty;  0.  A.  Mosman,  Judge. 

Action  by  Mary  V.  Walker  and  another 
against  Hugh  M.  Lewis.  From  a  Judgment 
for  the  plaintiff  named,  defendant  appeals. 
Affirmed. 

Mytton  &  Parkinson,  for  appellant  Cbas. 
M.  Street,  for  reqtondent 

.  JOHNSON,  J.  The  petition  alleges:  That 
plaintiffs  "are,  and  at  all  times  hereinafter 
stated  were,  the  owners  of  one  runabout  wag- 
on, one  set  of  single  harness,  one  bridle,  one 
saddle,  and  one  saddle  blanket  That  on  or 
about  the  10th  day  of  March,  1905,  they  loan- 
ed and  delivered  to  the  defendant  said  prop- 
erty for  the  purpose  of  assisting  him  In  the 
sale  of  a  horse  belonging  to  the  plaintiffs; 


the  said  defendant  desiring  to  nse  said  prop- 
erty in  driving  and  showing  said  horse  to 
prospective  purchasers."  Then  follows  the 
allegation  that  defendant  converted  the  prop- 
erty to  his  own  use,  and  Judgment  Is  prayed 
for  the  value  of  the  property.  The  answer 
is  a  general  denial.  A  trial  to  a  Jury  re- 
sulted in  a  verdict  for  the  plaintiff  Mary  V. 
Walker  for  $100.  The  Jury  found  that  her 
coplalntlff  had  no  interest  In  the  cause  of 
action.  Accordingly,  Judgment  was  entered 
for  Mrs.  Walker,  and  Henry  was  dismissed. 
Defendant  appealed. 

Counsel  for  defendant  earnestly  contend 
that  the  court  should  have  given  the  Jury  a 
peremptory  instruction  to  find  for  the  defend- 
ant for  the  reason  that  "there  was  no  evi- 
dence to  sustain  the  allegations  of  the  peti- 
tion that  the  defendant  Lewis  sold  or  dis- 
posed of  or  converted  to  his  own  use  the 
property  sued  for."  We  shall  not  recite  the 
details  of  the  evidence.  Cotmsel  attack  the 
credibility  of  the  testimony  of  plaintiffs,  and 
it  appears  that  their  account  of  the  transac- 
tion is  contradicted  by  very  strong  testimony, 
some  of  which  is  from  disinterested  witnesses, 
but  there  is  nothing  in  it  to  overtax  credu- 
lity. It  is  consistent  and  we  must  say  it  is 
substantial.  As  we  have  often  declared,  we 
do  not  weigh  evidence,  and,  where  we  find 
that  of  the  plaintiff  to  be  substantial,  we  ac- 
cept it  as  true  In  our  consideration  of  the  de- 
murrer to  the  evidence. 

Material  facts  disclosed  by  the  evidence 
of  plaintiffs  are  as  follows:  Mrs.  Walker 
owned  a  driving  horse  and  the  property  In 
controversy.  She  had  bought  the  property 
chiefly  for  the  use  of  her  son,  the  plaintiff 
HMiry.  Defendant  was  a  liveryman  In  St. 
Joseph,  and  plaintiffs  had  kept  the  horse  at 
his  bam.  A  short  time  before  the  beginning 
of  the  transaction  in  controversy,  she  began 
keeping  the  horse  and 'rig  in  her  own  barn. 
She  concluded  to  dispose  of  the  property  and 
conversed  with  defendant  by  telephone  about 
selling  the  horse  for  her.  Defendant  agreed 
to  sell  the  horse  and  said  he  would  send  a 
man  after  it.  Shortly  after  this  conversa- 
tion, a  nephew  of  defendant  called  at  Mrs. 
Walker's  house  to  get  the  horse,  stating  he 
had  been  sent  by  defendant  He  asked  and 
was  given  permission  to  take  the  wagon,  har- 
ness, saddle,  etc.,  for  use  in  showing  the 
horse.  The  nephew  afterward  sold  the  horse 
and  turned  the  proceeds  over  to  plaintiffs; 
but  he  failed  to  return  the  other  property. 
Later  plaintiffs  asked  defendant  to  return  the 
property,  and  be  promised  to  do  so,  giving 
as  an  excuse  for  his  failure  to  return  it  that 
he  had  been  very  busy.  A  lawyer  was  then 
employed  by  plaintiffs,  and  oral  demand  was 
made  on  defendant  for  the  property;  but  he 
denied  that  he  had  ever  received  It  or  had  it 
in  charge.    This  suit  followed. 

Defendant  relies  on  the  case  of  Walsh  ▼. 


•For  other  esses  ■••  same  topte  and  (SoUon  NUMBBB  la  Dec.  *  Am.  Digs.  UOT  to  date,  *  Reporter  Indexes 
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Slehler,  20  Mo.  App.  374,  to  support  his  con- 
tention that  no  case  was  made  against  him 
by  the  evidence.  In  that  case  It  Is  said:  "I 
understand  the  law  to  be  that,  to  maintain 
the  action  of  trover,  there  must  be  either  a 
taking  from  the  owner  or  an  unwarranted 
assumption  of  control  and  ownership  over 
the  thing,  or  an  alleged  use  or  abuse  of  It,  or 
proof  of  demand,  and  refusal  to  surrender." 
It  may  be  true,  as  defendant  says,  that  he 
did  not  touch  the  property,  that  his  nephew, 
who  was  not  employed  by  him,  but  by  another 
liveryman,  took  the  property  and  retained 
possession  of  It;  but,  nevertheless,  the  evi- 
dence of  plaintlfiTs  shows  that  defendant  him- 
self became  the  bailee  of  Mrs.  Walker  and  as 
such  should  be  held  liable  for  the  tortious 
act  of  his  nephew.  He  agreed  with  Mrs. 
Walker  to  take  the  property  for  the  purpose 
of  selling  the  horse,  and  the  inference  Is  per- 
missible, to  say  the  least,  that  he  sent  his 
nephew  as  his  agent  to  receive  the  property 
which  was  delivered  by  plalntifFs  on  the  as- 
surance that  the  delivery  was  to  defendant 
If  defendant  suffered  his  agent  to  retain  the 
property  and  afterwards  to  convert  part  of  It, 
that  was  a  breach  of  defendant's  duty  as 
bailee,  and  he  cannot  exonerate  himself  from 
liability  by  showing  that  he,  personally,  had 
nothing  to  do  with  the  conversion. 

One  of  the  points  made  against  the  Instruc- 
tions may  be  disposed  of  at  this  time,  since 
the  question  arises  under  the  demurrer  to 
the  evidence.  Defendant  argues  that  Mrs. 
Walker  should  not  be  permitted  to  recover 
for  the  reason  that  she  sues  as  a  Joint  owner, 
while  the  evidence  discloses,  and  the  Jury 
found,  she  was  the  sole  owner.  We  are  cited 
to  the  following  authorities:  Butler  v.  Boyn- 
ton,  117  Mo.  App.  467,  W  S.  W.  723;  Megher 
V.  Stewart,  6  Mo.  App.  498;  little  v.  Harring- 
ton, 71  Mo.  390;  Upham  v.  Allen,  76  Mo. 
App.  206;  Seay  v.  Sanders,  88  Mo.  App.  478. 
It  should  be  borne  In  mind  that  this  is  not 
an  action  on  contract,  but  Is  founded  on  a 
tort ;  consequently,  cases  which  deal  with  the 
question  of  whether  a  plaintiff  may  declare 
In  his  petition  as  a  Joint  obligee  In  a  contract 
are  not  In  point  The  rule  in  this  state  Is 
that,  where  there  are  several  Joint  owners 
of  a  chattel,  they  ought  to  Join  or  be  Joined 
in  an  action  for  the  wrongful  conversion  of 
the  chattel.  The  rule  is  based  on  the  idea 
that  the  defendant  should  not  be  harassed 
by  a  multiplicity  of  suits.  Butler  v.  Boyn- 
ton,  supra.  Doubtless  this  rule  moved  counsel 
to  Include  Henry  as  a  party  plaintiff,  fearing 
the  permission  given  him  by  his  mother  to  use 
the  property  might  be  held  to  constitute  him 
a  Joint  owner,  and,  In  such  event  if  he  were 
not  Joined,  there  would  be  a  defect  of  proper 
parties.  We  are  cited  to  no  authority  which 
holds  that  the  Improper  Joinder  as  party 
plaintiff  of  a  person  who  has  no  Interest  In 
the  converted  property  is  fatal  to  a  recovery 
by  the  plaintiff  the  proof  shows  to  be  the  sole 


owner.  The  opposite  doctrine  was  applied  by 
the  St  Louis  Court  of  Appeals  in  Fettinglll 
V.  Jones,  30  Mo.  App.  280,  and  It  meets  with 
our  approval.  On  the  verdict  that  the  plain- 
tiff Henry  had  no  interest  In  the  property,  it 
was  proper  for  the  court  to  enter  Judgment 
against  him  and  in  favor  of  bis  coplalntlff, 
who  was  adjudged  to  be  the  sole  owner. 

The  following  instruction,  given  at  the  re- 
quest of  plaintiff,  is  objected  to  by  defend- 
ant: "The  court  Instructs  the  Jury  that  if 
yon  find  from  the  evidence  that  the  plain- 
tiffs were  the  owners  of  one  runabout  wagon, 
one  set  of  single  harness,  one  bridle,  one  sad- 
dle, and  one  saddle  blanket,  described  In  the 
petition,  and  that  on  or  al>out  the  10th  day  of 
March,  1905,  they  loaned  and  delivered  to 
the  defendant  said  property  for  the  purpose 
of  assisting  him  In  the  sale  of  a  horse  belong- 
ing to  the  plaintiffs,  and  that  said  defendant 
has  sold  or  disposed  of  said  property  with- 
out authority  of  the  plaintiffs  or  converted 
said  property  to  his  own  use,  then  you  will 
find  for  the  plaintiffs."  It  is  argued.  In  ef- 
fect that  an  Instruction  directing  a  verdict 
must  Include  In  Its  hypothesis  all  of  the  facts 
elemental  to  the  cause  of  action.  That  Is 
true.  In  this  case  the  proof  of  plaintiff 
shows  that  defendant  rightfully  took  posses- 
sion of  the  property  by  the  hand  of  his  agent 
and  held  it  for  the  purpose  of  the  bailment 
and  that  after  the  accomplishment  of  that 
purpose  he  wrongfully  refused  to  restore  the 
property  on  the  demand  of  plaintiff,  and  still 
retains  It  In  the  possession  of  his  agent  In 
such  case  the  cause  of  action  becomes  com- 
plete on  the  demand  of  plaintiff  for  a  return 
of  the  property  and  the  refusal  of  defendant 
to  comply  with  the  demand.  The  Instruction 
Includes  aU  the  elements  of  the  cause  of  ac- 
tion except  that  of  the  demand  and  refusal. 
The  defendant  however,  testified  to  a  con- 
versation with  plaintiff's  attorney,  the  sub- 
stance of  which  was  a  demand  for  the  return 
of  the  property,  a  threat  that  suit  would  be- 
brought  if  compliance  with  the  demand  wer» 
refused,  and  the  refusal  of  defendant  to  re- 
turn the  property  on  the  ground  that  he  wa» 
not  plalntlfTs  bailee  and  had  had  nothing  to- 
do  with  her  property.  Thus  It  appears  that 
the  existence  of  the  fact  omitted  from  the 
Instruction  was  admitted  by  both  parties.  It 
was  not  necessary  to  submit  to  the  Jury  a  fact 
withdrawn  by  -the  parties  from  the  field  of 
debatable  Issues,  and  the  Instruction  was 
not  erroneous  on  that  ground.  Nor  do  we 
think  the  use  of  the  word  "converted"  with- 
out giving  Its  legal  definition  reversible  error. 
The  meaning  of  that  word  is  well  understood' 
by  the  laity,  and,  considering  the  context  we 
fail  to  perceive  how  the  Jury  could  have  been 
misled  to  defendant's  prejudice.  Had  defend- 
ant feared  a  misunderstanding  of  the  word,, 
he  should  have  asked  an  instruction  defin- 
ing It 

The  Judgment  Is  affirmed.   AU  concur. 
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SOHBFPLER  ▼.  CITT  OF  HARDIN. 

(Kansas  City  Conrt  of  Appeals.    Missouri.    Jan. 

10,  1910.) 

1.  Appfai.  and  Ebbos  (J  1051*)— Hakmless 
Ebbob  —  Ebboneovs   Admission  or  Evi- 

DKNCE. 

Where,  in  an  action  oiiaiDSt  a  cit7  for  in- 
juries on  a  defective  street,  the  city  in  its  answer 
admitted  its  existence  as  a  domestic  municipal 
corporation,  the  admission  in  evidence  of  a  plat 
of  dedication  of  the  municipality  -which  failed  to 
locate  it  in  any  particular  place,  but  did  locate 
It  in  a  township,  was  not  prejudicial  to  the  city. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4167 ;   Dec.  Dig.  !  1051.»] 

2.  Evidence  (J  25*)— Judiciai.  Notice— Geo- 
GBAFincAL  Facts. 

The  court  takes  jadicial  notice  of  an  incor- 
porated mnnicipniity  and  its  location. 

(Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  !|  31-33 ;  Dec.  Dig.  {  25.*] 

8.  Mdnicipal  Cokpobatiors  (J  819*)  —  Da- 
FEcnvB  Stbeets— Actions — Evidence. 

One  sning  an  incorporated  city  for  injuries 
on  a  defective  street  need  not  show  the  location 
of  the  city  by  metes,  distances,  and  boundaries, 
but  need  onl^  show  in  a  general  way  that  the 
street  was  within  the  limits  of  the  city,  and  evi- 
dence that  the  street  was  one  of  its  principal 
streets  sufficiently  located  the  place  of  the  injury. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  1739,  -1740 :  Dec. 
Dig.  i  819.*i 

4.  Dkdication  (S  35*)— Stbeets— Acceptahoi. 
The  act  of  a  city  in  grading  a  dedicated 
street  is  an  acceptance  of  the  dedication  and  the 
exercise  of  jurisdiction  over  the  street 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  «  75;  Dec.  Dig.  i  35.*] 

&  Municipal  Cobpobations  ($  759*)— Stbe£ts 

— Depects— Ijabilitt. 

A  city  accepting  the  dedication  of  a  street 
by  grading  it  and  exercising  jurisdiction  over 
it  must  keep  it  in  a  reasonably  safe  condition 
for  -use  by  the  traveling  public. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  |  1598;  Dec.  Dig.  S 
73e.*] 

6.  Tbiat  (§  208*)— iNSTBticnoNS— IsstTEB. 

Where,  In  an  action  for  injuries  on  a  de- 
fective street,  there  wag  no  controversy  but  that 
the  street  was  a  public  street  over  which  the 
city  had  assumed  jurisdiction  and  control,  it  was 
not  necessary  to  charge  what  was  necessary  to 
constitute  a  public  street 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  477-479;  Dec.  Dig.  t  203.*] 

Appeal  from  Circnlt  Court,  Ray  County; 
Francis  H.  Trimble,  Judge. 

Action  by  Alice  M.  ScbefSer  against  the 
City  of  Hardin.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Lavelock  &  Klrkpatrick,  for  appellant.  M. 
M.  Bogee  and  J.  It.  Farrls,  for  respondent. 

BROADDUS,  P.  J.  The  plaintiff's  suit  Is 
to  recover  damages  occasioned  by  a  fall  she 
alleges  she  received  on  one  of  defendant's 
streets.  Plaintiff's  evidence  tends  to  show 
that  on  the  night  of  February  28,  1908,  while 
In  the  company  of  ber  mother  and  brother, 
frhen  she  was  iwsslng  along  on  what  was 
called  Elm  street,  that  In  stepping  from  the 


sidewalk  onto  a  crossing  In  an  alley  that  in- 
tersected said  street  ber  beel  went  into  a 
hole  In  the  crossing,  and  caught  there,  wbicb 
caused  ber  to  fall  whereby  she  was  Injured, 
and  that  at  the  time  she  was  in  the  exercise- 
of  due  care.  Her  evidence  was  that  the  side- 
walk was  constructed  of  concrete  and  the 
crossing  where  she  was  injured  of  planks;, 
that  the  latter  was  In  an  unsafe  condition 
and  had  been  i90  for  a  long  time  previous. 
It  was  shown  by  the  evidence  of  the  mayor 
and  other  witnesses  that  ESm  street  was  one 
of  the  principal  streets  of  the  town  and  used 
generally  by  the  traveling  public.  The  pur- 
port of  the  mayor's  evidence  was  that  the 
city  bad  graded  Elm  street,  and  that  the 
crossing  bad  been  in  since  1800.  He  was  ask- 
ed: "Since  yon  have  been  mayor  has  the  au- 
thorities of  the  city  of  Hardin  laid  any  walk 
of  any  kind  on  Elm  street  In  the  city  of  Har- 
din, street  or  crossing?  Answer:  Yes;  we 
have  graded  the  streets."  The  plaintiff,  in 
order  to  locate  the  town,  introduced  over  de- 
fendant's objections  a  dedication  and  plat 
which  were  filed  for  record  January  22, 1869. 
The  objection  was  that  they  were  indefinite 
and  failed  to  show  the  tract  of  land  on  which 
the  to-wn  was  located.  The  language  of  the 
dedication  was  as  follows:  "Dedication.  The 
•within  described  plat,  streets  and  alley  with 
the  various  courses  composing  the  plat  of 
the  town  of  Hardin  Is  of  the  foUo-wlng  real 
estate,  to  -wit:  The  southwest  quarter  of  sec- 
tion thirty-three  and  thirty-two  township 
(52)  fifty-two.  North,  range  twenty-six  West, 
and  duly  laid  out  by  us  for  said  town  of  Har- 
din, Ray  county,  Missouri  on  the  Iftth  day  of 
February  1860."  The  plat  shows  the  streets, 
alley,  and  blocks  and  lots  of  the  town,  but 
It  nowhere  shows  in  what  part  of  the  two- 
quarter  sections  It  Is  located.  The  evidence- 
of  the  defendant  tended  to  discredit  that  of 
the  plaintiff  as  to  the  condition  of  the  side- 
walk, and  to  show  that  she  had  been  guilty 
of  contributory  negligence.  The  finding  and 
judgment  were  for  the  plaintiff,  and  defend- 
ant appealed. 

It  Is  urged  by  appellant  that  the  court 
erred  in  the  admission  as  evidence  the  said 
plat  to  prove  the  location  of  the  town  of  Har- 
din. The  argument  Is  that  it  Is  void  for  un- 
certainty. In  a  sense  that  Is  true.  It  would 
not  be  sufficient  as  evidence  where  there  was 
a  contest  over  title  to  lands,  or  where  such 
question  Is  Involved.  McCormlck  v.  Parsons, 
195  Mo.  91.  92  S.  W.  1162;  Campbell  v.  John- 
son, 44  Mo.  247.  But  the  question  of  title 
Is  In  no  way  a  matter  of  controversy  In  this 
case.  This  evidence  was  offered  to  locate  the 
to-wn  of  Hardin.  Wbereas  It  failed  t6  locate 
it  in  any  particular  place,  in  the  section.  It 
did  locate  It  in  a  certain  township  In  Ray 
county,  Mo.  We  do  not  think  it  was  necessa- 
ry for  the  plaintiff  to  have  resorted  to  a  more 
definite  location,  especially  In  view  of  the 
following  admission  In  defendant's  answer. 
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Tlz.:  "Now  on  this  day  comee  the  defendant 
in  the  above-entitled  cause,  and  for  amended 
answer  to  the  petition  of  the  plaintiff  herein 
admits  It  now  Is  and  at  the  date  mentioned 
In  said  petition  a  municipal  corporation  or- 
ganized and  Incorporated  under  and  by  vir- 
tue of  the  statutes  of  the  state  of  Missouri," 
etc.  The  plat  served  no  useful  purpose,  but 
could  have  worked  no  prejudice,  for  the  court 
takes  Judicial  cognizance  of  the  town  and  Its 
location  as  being  a  municipal  corporation. 
The  plaintiff  was  not  required  to  show  the 
location  of  the  town  by  metes,  distances,  and 
boundaries,  but  only  to  show  In  a  general 
way  that  Elm  street  was  within  the  town 
limits  whatever  they  might  be.  When  she 
proved  that  Elm  street  was  one  of  the  prin- 
cipal streets  of  the  town,  she  did  all  that  the 
law  required  of  her  so  far  as  locating  the 
place  of  her  injury. 

But  it  is  contended  that  the  evidence  falls 
to  show  that  the  town  had  ever  at  any  time 
assumed  Jurisdiction  over  Elm  street,  and 
that  plaintiff  failed  for  that  reason  to  make 
out  a  case  for  recovery.  To  sustain  this  the- 
ory appellant  has  called  our  attention  to 
certain  decisions  of  our  courts.  It  is  said: 
"The  mere  dedication  of  a  city  street  to  pub- 
lic use  by  means  of  a  recorded  plat  does 
not  of  Itself  render  the  municipality  liable 
for  negligent  failure  to  keep  the  street  In  re- 
pair. It  is  neoessary  further  to  show  that 
the  street  in  question  has  been  accepted  be- 
fore that  liability  begins.  Even  In  accept- 
ance of  a  dedication  transferring  title  to  the 
street  In  trust  for  the  public  does  not  Impose 
a  liability  to  keep  the  dedicated  land  in  re- 
pair as  a  street  The  latter  obligation  does 
not  attach  until  the  corporation  in  some  offi- 
cial and  appropriate  manner  has  Invited  or 
sanctioned  its  use  as  a  street  by  the  public. 
But  such  sanction  may  be  given  by  acts  of 
its  proper  officers  as  well  as  by  acts  in  the 
form  of  ordinances."  Baldwin  v.  City  of 
Springfield,  141  Mo.,  loc.  dt.  212,  42  S.  W. 
719.  And  so  Is  the  law  in  E^y  v.  St.  Louis, 
181  Mo.  723,  81  S.  W.  168,  and  other  cases. 
The  decisions  noted  apply  to  additions  to  a 
municipality.  It  does  not  appear  that  xam 
street  was  located  on  any  addition  to  the 
town,  and  there  is  nothing  In  the  record  to 
authorize  an  assumption  that  it  was  such. 
And,  If  It  had  been  such,  we  believe  the  evi- 
dence Introduced  by  plaintiff  was  sufficient 
to  show  that  the  street  had  been  accepted  by 
the  town.  The  mayor's  testimony  that  the 
street  had  been  graded  by  the  city  was  suffi- 
cient under  the  language  of  the  decisions,  su- 
pra, to  show  acceptance  of  the  street  and 
the  exercise  of  Jurisdiction  over  it,  and  such 
as  to  render  defendant  liable  for  failure  to 
keep  them  in  repair. 

Instructions  numbered  1  and  2,  given  for 
plaintiff,  are  criticised  on  the  ground  that 
they  submit  to  the  Jury  the  legal  proposition 
upon  wtiich  the  plaintiff's  right  to  recover 


hinged.  That  is  to  say,  that  the  "question 
really  submitted  •  *  •  was  whether  this 
traveled  way  was  a  public  street  of  the  city 
for  the  maintenance  of  which  It  was  In  duty 
bound  without  telling  the  Jury  what  would 
constitute  such  street  and  such  duty."  As 
there  was  no  controversy  but  the  street  was 
a  public  street  over  which  the  town  had  as- 
sumed Jurisdiction  and  control.  It  was  not 
necessary  to  tell  the  Jury  what  was  neces- 
sary to  constitute  a  public  street.  If  Elm 
street  was  within  the  limits  of  the  original 
town  as  we  are  Justifled  In  assuming  It  was, 
It  was  the  duty  of  the  town  to  keep  It  in  a 
reasonably  safe  condition,  provided  it  was  In 
general  use  by  the  traveling  public. 

Finding  no  error  in  the  record,  the  cause  Is 
affirmed.    All  concur. 


DRAKE  V.  OITT  OF  BOSWORTH. 

(Kansas  City  Court  of  Appeals.    Missouri.    Jan. 

10,  1910.) 

1.  MUNICIPAI,  COBPOBATIOWS  (J  39C»)— DRAINS 

— Damages— BENEFrrs— Distinct  Tbaots. 
Where  plaintiff's  lots  north  of  an  alley  were 
used  for  a  gallon  house  and  gristmill,  while  his 
lots  on  the  south  side  of  the  alley,  directly  op- 
posite those  on  the  north  side,  were  used  for  a 
dwelling,  they  were  wholly  separate,  so  that 
benefits  to  the  lots  north  of  the  alley  by  the  con- 
struction of  a  drain  in  the  street  could  not  be 
considered  in  determining  the  damage  thereby  to 
the  lots  south  of  the  alley,  though  the  fact  that 
the  lots  lay  on  opposite  sides  of  the  alley  woald 
not  of  itself  make  them  separate  tracts  for  the 
purpose  of  assessing  damages  and  benefits ;  their 
use  for  different  purposes  being  controlling. 

[E3d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  396.*] 

2.  Apfbal  and  Ebbob  ({  179*)— Pbesbntatioit 
Below— Measdbb  or  Dauaoes— Nbokssitt. - 

Defendant  cannot  urge  on  appeal  that  a  cer- 
tain measure  of  damages  should  have  been  adopt- 
ed when  it  did  not  request  any  instruction  sub- 
mitting that  measure  of  damages,  or  otherwise 
raise  the  question  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  !  1137;  Dec  Dig.  {  179.*] 

3.  Municipal  Cobfobations  (S  404*)— Drains 

—  CONSTBUCTION  —  DAICAOES  —  JUBY    QUES- 
TION. 

It  is  the  special  province  of  the  jury  to  de- 
termine the  amount  of  damages  in  an  action  for 
damage  to  property  by  the  construction  of  a 
drain  in  the  street 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  997;  Dec.  Dig.  | 
404.*] 

Appeal  from  CIrcuU  Court,  Carroll  Coun- 
ty; John  P.  Butler,  Judge. 

Action  by  B.  F.  Drtike  against  the  City  of 
Bosworth.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

T.  L.  Crane  and  Lozler,  Morris  &  Atwood, 
for  appellant.  L.  H.  Woodyard  and  Jones  & 
Conkllng,  for  respondent 

ELLISON,  Ji  PlalntlfC  was  the  owner  of 
certain  real  property  in  the  dty  of  Bosworth. 
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He  brooi^t  this  action  to  recover  damages  be 
allies  he  baa  sustained  by  reason  of  the  city 
having  constructed  a  drain  or  ditch  in  the 
street  along  the  front  >of  a  part  of  his  prop- 
erty.   He  prevailed  In  the  trial  court 

It  appears  that  plaintiff's  property  was  lota 
19  and  20,  In  block  17,  and  lots  16,  17,  and 
18,  in  the  same  blodt.  Lots  19  and  20  were 
south  of  the  other  lots  and  separated  from 
them  by  an  alley  which  ran  east  and  west 
through  the  block,  and  they  faced  or  abut- 
ted the  narrow  way  east  on.  Snow  street, 
running  back  to  the  center  of  the  block;  lot 
19  lying  lengthwise  along  the  alley.  The  oth- 
er lots  faced  north  and  abutted  on  Missouri 
avenue,  though  lot  18  laid  lengthwise  on  Snow 
street  Thus  we  have  lots  19  and  20  running 
lengthwise  east  and  west  facing  east;  and  the 
other  lots  across  the  alley  facing  north,  the 
rear  ends  coming  down  to  the  north  side  of 
the  alley  along  the  south  side  of  which  lot 
19  extended  lengthwise.  PlalntlfTs  residence 
and  bam  were  on  lots  19  and  20,  and  a  "gal- 
lon house"  and  a  "gristmill"  owned  by  him 
were  on  the  other  lots  across  the  alley.  He 
brought  this  action  for  damages  to  lots  19  and 
20,  the  residence  part  of  his  property,  thus 
situated  and  occupied  in  block  17.  The  de- 
fendant dty,  under  the  Idea  that  the  drain 
or  ditch  was  of  peculiar  benefit  to  the  prop- 
erty north  of  the  alley,  contends  that  such 
benefit  should  have  been  considered  in  ar- 
riving at  the  amount  of  the  damage  to  be  as- 
sessed to  plaintiff  for  damages  to  his  resi- 
dence lots;  and  defendant  objected  to  instruc- 
tions given  for  plaintiff  in  which  the  Jury 
was  directed  not  to  consider  any  supposed 
benefit  to  the  property  north  of  the  alley. 
Whether  such  benefits  should  have  been  con- 
sidered is  the  point  for  decision. 

The  damage  done  to  one's  property  in  pros- 
ecuting a  public  work  or  improvement  may  be 
reduced  by  the  benefit  received  by  the  same 
property  from  such  improvement  That  very 
general  statement  will  not  be  disputed;  but, 
when  It  comes  to  appyling  it  to  a  specific  case, 
there  is  sometimes  great  dlfiiculty  in  ascer- 
taining what  should  be  considered  the  same 
property.  The  damage  to  property  should  be 
reduced  by  the  special  benefit  that  property 
receives.  How  are  we  to  ascertain  whether 
the  part  benefited  belongs  to,  or  is  a  portion 
of,  the  part  damaged?  When  are  the  two 
parts  one  body  of  land?  The  matter  has  been 
so  recently  discussed  by  the  Supreme  Court 
(Railroad  v.  Aubuchon,  199  Mo.  352,  363,  97 
S.  W.  867,  9  L.  R.  A.  [N.  S.]  426,  116  Am.  St 
Rep.  499)  and  by  this  court  (Burde  v,  St  Jo- 
seph, 130  Mo.  App.  453,  110  S.  W.  27)  that 
we  can  readily  state  the  general  considera- 
tions which  should  govern  in  determining  the 
question.  The  land  thus  divided  into  parts, 
one  benefited  and  the  other  damaged,  must 
be  one  general  tract  or  piece  used  for  one 
general  purpose.  In  saying  that  it  must  be 
one  piece,  it  must  be  understood  that  govern- 
ment survey  divisions,  or  divisions  by  city 


plats,  into  different  lots  and  blocks,  will  not 
necessarily  destroy  its  unity.  Nor  will  an  al- 
ley or  street  or  highway  do  so.  Sndi  divi- 
sions do  not  necessarily  destroy  the  one  gen- 
eral purpose  or  use  to  which  the  property 
was  put  or  could  have  been  put  before  the 
lines  of  division  were  made.  Union  Ele- 
vator Co.  T.  Railway  Co.,  135  Mo.  353,  365, 
36  S.  W.  1071;  K.  0.  Ry.  Co.  v.  Norcross, 
137  Mo.  415,  424,  38  S.  W.  299.  Applying  this 
rule  to  the  case  before  us,  we  find  that  the 
fact  that  the  property  damaged  is  separated 
by  lot  lines  on  the  city  plat  and  by  an  alley 
from  that  which  was  benefited  does  not  of 
Itself  make  it  more  than  one  piece  of  prop- 
erty, and  does  not  prevent  the  benefit  to 
one  part  being  subtracted  from  the  damage 
done  another  part.  But  the  fact  that  the 
lots  lying  north  of  the  alley  were  used  for 
purposes  separate  and  distinct  from  the  use 
of  the  part  south  of  the  alley  makes  the 
tracts  distinct,  so  that  the  damage  to  the 
one  and  the  benefit  to  the  other  cannot  be 
considered  together.  The  lots  north  of  the 
alley,  as  has  been  stated,  were  used  for  a 
gallon  house  and  gristmill  situated  thereon. 
These  were  wholly  distinct  from  and  wholly 
without  connection  with  the  residence  on  the 
lots  south  of  the  alley.  Though  owned  in 
unity — that  is,  by  one  person — the  purpose  of 
their  use  was  not  single;  on  the  contrary, 
was  independent  and  apart.  As  said  by  Judge 
Lamm  In  Railroad  v.  Aubuchon,  supra,  if  the 
land  is  held  as  separate  farms  "or  as  a  dis- 
tinct home  or  tenement  in  a  city,"  etc.,  the 
bare  fact  of  contiguity  will  not  be  control- 
ling. 

Objections  are  made  to  plaintiff's  Instruc- 
tion on  the  measure  of  damages,  ^hese  are 
that  immediately  following  the  words,  "mar- 
ket value,"  the  word  "value"  is  used  without 
being  limited  by  the  word  "market"  We  re- 
gard the  complaint  as  hypercritical.  We  think 
it  could  not  have  been  misunderstood,  or  have 
misled  the  Jury,  eq>eclally  in  view  of  instruc- 
tions for  defendant 

Then  it  is  said  that  In  some  Instances  the 
cost  of  restoring  property  \o  its  original  con- 
dition is  less  than  the  damage  if  there  is  no 
restoration,  and  in  such  cases  the  measure  of 
damage  would  be  the  cost  of  restoration  in- 
stead of  difference  in  market  value  before 
and  after  the  wrongful  act  But  the  difficulty 
with  this  point  at  this  time  is  that  at  the 
trial  it  was  not  brought  forward  by  defend- 
ant, and  does  not  appear  in  any  instruction 
which  we  find  in  the  record.  Besides,  the 
instructions  submitted  by  defendant  adopt 
the  identical  measure  submitted  by  plaintiff. 

We  note  the  suggestion  that  the  damages 
are  excessive.  We  think  we  would  not  be 
justified  In  interfering  with  the  conclusion  of 
the  Jury  whose  special  province  was  to  de- 
termine the  amount  Investment  Co.  t.  St 
Joseph,  191  Mo.,  loc.  clt  459,  90  S.  W.  763. 

The  Judgment  should  be  affirmed.  All  con- 
cur. 
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CRBASOX  T,  MISSOURI,  K.  &  T.  RY.  CX). 

(Kansas  City  Court  of  Appeals.    Missouri.    Jan. 

10,  1910.) 

Raii^oadb  (§  489*)  —  KnxiNG  Animals  on 
Track— Petition. 

In  an  action  against  a  railroad  company  for 
double  damages  under  Rev.  St.  1890,  S  1105 
(Ann.  St.  1906,  p.  945),  for  killing  an  animal  on 
the  track,  a  petition  which  alleges  the  place 
where  the  animal  went  on  the  track  and  was 
killed,  that  it  was  not  at  a  highway  crossing  nor 
within  the  limits  of  any  municipNality,  but  at  a 
point  where  the  track  passed  through  inclosed 
fields,  that  at  that  point  the  company  had  failed 
to  erect  lawful  fences  and  cattle  guards,  and  that 
the  killing  was  occasioned  thereby,  was  suf- 
ficient against  a  demurrer. 
^[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §|  1551-1562;  Dec.  Dig.  S  439.*] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty ;  A.  H.  Waller,  Judge. 

Action  by  a  W.  Creason  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
From  a  Judgment  sustaining  a  demurrer  to 
the  petition,  plaintiff  appeals.    Reversed. 

M.  J.  Lilly,  for  appellant  B.  O.  Doyle, 
for  respondent. 

ELUSON,  J.  This  action  was  Instituted 
In  the  circuit  court  of  Randolph  county  to 
recover  double  damages  for  the  killing  of 
plaintiff's  cow  by  one  of  defendant's  engines. 
OITie  case  Is  founded  on  section  1105,  Rev.  St 
1899  (Ann.  St  1906,  p.  946),  which  requires 
railway  companies  to  erect  and  maintain 
fences  and  cattie  guards.  The  trial  court 
sustained  a  demurrer  to  the  petition,  and 
plaintiff  appealed  In  due  course. 

The  material  parts  of  the  petition  are  as 
follows:  "That  plaintiff  was  on  the  24th  day 
of  March,  1908,  the  owner  of  a  certain  ani- 
mal, of  the  value  of  $75,  to  wit  a  four  year 
old  short  horn  milch  cow ;  that  on  said  24tb 
day  of  March,  1908,  said  animal  went  upcm 
the  said  railroad  of  defendant  at  a  point 
about  five  miles  east  of  Moberly,  In  Randolph 
county,  Mo.,  and  was  while  upon  said  rail- 
road struck  by  the^locomotive  and  cars,  then 
and  there  being  run  and  operated  upon  de- 
fendant's said  line  of  railroad,  and  killed; 
that  said  animal  went  upon  said  railroad  not 
at  the  crossing  of  any  public  highway  or  oth- 
er road  and  not  within  the  limits  of  any  In- 
corporated town  or  city,  but  at  a  point  where 
said  railroad  passed  through,  along,  and  ad- 
joining Inclosed  and  cultivated  fields;  that 
at  the  iH>lnt  where  said  animal  went  on  said 
railroad  defendant  on  and  before  said  date 
failed  and  neglected  to  erect  and  maintain 
lawful  fences  on  the  sides  of  Its  said  rail- 
road and  to  construct  and  maintain  cattle 
guards  as  required  by  law ;  and  that  the  In- 
Jury  aforesaid  was  occasioned  by  defendant's 
said  failure  to  construct  and  maintain  such 
fences  and  cattle  guards."  We  are  of  the 
opinion  that  the  petition  substantially  meets 
the  requirements  of  pleading  under  the  stat- 


ute aforesaid.  It  alleges  the  place  where  th» 
animal  went  upon  the  defendant's  railroad 
track  and  where  it  was  killed  by  defendant's 
train.  It  then  alleges  that  the  place  where- 
the  animal  went  ui>on  the  track  was  not  at 
a  highway  crossing  and  not  within  the  limits 
of  any  town  or  city,  but  at  a  point  where  the 
track  passed  through,  along,  and  adjolnlni; 
Inclosed  and  cultivated  fields;  that  at  that 
point  defendant  had  failed  to  erect  lawful 
fences  and  cattie  guards ;  and  that  the  kill- 
ing was  occasioned  by  such  failure.  The  al- 
legations follow,  with  appropriate  reference 
to  the  case,  the  language  of  the  statute,  and 
this  Is  permissible.  Summers  v.  Railway  Co., 
29  Mo.  App.  41 ;  Mayfleld  v.  Railway  Co.,  91 
Mo.  298,  3  S.  W.  201 ;  Ringo  v.  Railway  Co., 
91  Mo.  667,  4  S.  W.  396. 

We  have  considered  the  argument  of  de- 
fendant and  authorities  dted  In  support  of 
the  demurrer,  but  do  not  consider  that  they 
sustain  the  Judgment  and  it  is  accordingly 
reversed  and  the  cause  remanded.  All  con- 
cur. 


MULMNAX  et  al.  y.  LOWRY  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri.    Jan. 

10,  1910.) 

1.  Fbaud  (J  49»)— Issues,  Pboof,  and  Vaki- 

ANCE. 

A  pleading  by  an  agent  who  represented  the 
buyer  in  a  contract  of  sale,  and  who  8ubse<]uent- 
ly  became  the  owner  of  the  contract,  which  al- 
leges that  the  seller  was  gnilty  of  fraud  prac- 
ticed on  the  pleader  Inducing  the  contract  of 
purchase,  is  not  sustained  by  proof  that  the  sale 
was  made  to  the  buyer  represented  by  the  plead- 
er as  agent,  and  that  the  fraud  was  practiced 
on  him. 

[Eid.  Note.— For  other  cases,  see  Fraud,  Gent 
Dig.  IS  44,  45;   Dec.  Dig.  i  49.*] 

2.  Assignments  (|  80*)  —  Of  Contbaoi  a» 
Passino  Rioht  of  Action  fob  Deceit. 

An  assignee  of  a  contract  of  sale  may  not 
avail  himself  of  the  fraud  of  the  seller  practiced 
on  the  assignor,  unless  the  cause  of  action  in 
favor  of  the  assignor  on  the  ground  of  fraud  has 
been  assigned. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  §  147 ;  Dec  Dig.  {  80.*] 

8.  Assignments  (S  24*)— Rights  Assionablb 

—Rights  of  Action— Fraud. 

An  action  for  fraud  practiced  on  a  buyer  by 
the  seller  and  inducing  the  purchase  Is  not  as- 
signable. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  i  46;   Deo.  Dig.  S  24.*] 

Appeal  from  Circuit  Court  Mercer  County  ^ 
Geo.  W.  Wanamaker,  Judge. 

Action  by  George  T.  Mulllnax  and  another 
against  W.  H.  Lowry  and  another.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Reversed  and  remanded. 

Orton  &  Orton,  for  appellants.  J.  C.  Wil- 
son and  Ben  F.  Kesterson,  for  respondents. 

ELLISON,  J.  This  action  Is  based  on  a 
contract  for  the  purchase  of  a  lot  of  hay  and 
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com.  The  defendants  filed  an  answer  set- 
ting up  a  counterclaim.  There  are  two  de- 
fendants, though  we  need  only  refer  to  one 
of  them.  The  Judgment  was  for  the  defend- 
ants. 

It  appears  that  one  Fox  bought  the  hay 
and  com  of  plaintiffs  by  a  written  contract ; 
that  Fox  was  represented  by  and  acted 
through  defendant  as  bis  agent  The  hay 
was  sold  at  $9  per  ton  and  the  corn  at  50 
cents  per  bushel.  A  portion  of  the  hay  was 
delivered  and  a  part  of  purchase  price  was 
also  paid.  Defendant,  then  discovering  that 
the  hay  was  not  of  the  quality  bought,  re- 
fused to  receive  or  to  accept  any  more.  This 
action  resulted  for  the  difference  in  the  price 
which  was  to  be  received  and  what  the  bay 
was  worth  on  the  market  when  refused. 
Since  the  cmitest  relates  to  the  hay,  we  will 
not  consider  the  corn.  Nor  Is  it  necessary, 
80  far  as  our  conclusion  is  concerned,  to  deal 
with  the  matter  of  cash  payments  made,  or 
whether  they  were  intended  to  be  on  the 
com  or  the  com  and  hay.  Defendant's  an- 
swer set  up  a  counterclaim,  and  pleaded  the 
written  contract  showing  that  plaintiffs'  agree- 
ment to  sell  the  hay  to  Fox  was  made  through 
this  defendant  as  agent  for  Fox,  and  that 
afterwards  Fox  assigned  the  contract  to  de- 
fendant. Thus  the  agent  negotiating  the 
contract  became  the  owner  of  it  and  Fox 
dropped  out  of  the  transaction. 

It  is  set  up  in  the  answer  that  plaintiffs, 
knowing  that  "defendant"  wanted  the  hay 
to  ship  and  sell  on  the  market,  falsely,  de- 
ceitfully, and  fraudulently,  with  intent  to 
cheat  and  defraud  "defendant,"  represented 
that  the  hay  was  first-class  timothy  and  suit- 
'able  for  the  market,  and  that  "defendant" 
not  knowing  the  true  quality,  and  It  being 
Impossible  for  him  to  examine  it,  and  relying 
on  plaintiffs'  representations,  purchased  it, 
etc.  It  is  then  properly  alleged  that  certain 
payments  were  made  before  learning  the  qual- 
ity of  the  hay;  that  is,  that  it  was  of  in- 
ferior and  unmarketable  kind,  and  that  de- 
fendant was  compelled  to  sell  at  a  loss,  to 
his  damage,  etc.  It  thus  appears  that  the 
■ale  was  made  to  Fox,  and  that  the  fraud 
and  deceit  was  practiced  upon  Fox ;  but  that 
the  answer  charges  the  representations  to 
have  been  made  to,  and  the  deceit  practiced 
upon,  the  defendant.  It  is  manifest  that  the 
pleader  has  allowed  himself  to  charge  that 
the  deceit  and  fraud  was  practiced  upon  the 
defendant  from  the  circumstance  that  de- 
fendant was  the  agent  who  made  the  con- 
tract for  Fox  and  afterwards  became  the 
owner  of  it ;  thus  being  substituted  for  Fox 
In  the  transaction.  But  as  a  matter  of  law 
the  contract  was  made  with  Fox  and  the 
fraud  and  deception  was  practiced  ujran  him, 
and  the  answer  should  have  so  alleged  it 
As  the  matter  stands,  we  have  one  cause  of 
action  stated  and  a  different  one  proven, 
which   is   not  allowable.     Henry  County  v. 


Bank,  208  Mo.  200,  228,  106  a  W.  622,  14  L. 
E.  A.  (N.  S.)  1052. 

Again,  there  is  no  allegation  that  the 
cause  of  action  arising  in  favor  of  Fox  by 
reason  of  the  fraud  and  deceit  alleged  to 
have  been  practiced  upon  him  was  assigned 
to  defendant  Without  such  assignment  de- 
fendant has  no  right  to  avail  himself  of  it 

But  the  further  question  remains:  Is  such 
an  action  assignable?  Can  an  action  for 
fraud  and  deceit  practiced  upon  the  assignor 
be  maintained  by  the  assignee  for  the  pur- 
pose of  recovering  damages  arising  from  the 
deceit  practiced  upon  the  assignor?  The  law 
is  that  it  cannot  Harrison  v.  Craven,  188 
Mo.  500,  87  S.  W.  962. 

The  Judgment  is  reversed,  and  the  cause 
la  remanded.    All  concur. 


NICHOLSON  et  al.  v.  ST.  LOUIS  4  S.  F. 

R.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri.    Jan. 

10,  1910.    Rehearing  Denied  Jon.  24,  1910.) 

1.  Cabbiebs  (i  117*>—Fbbight— Equipment. 

Common  carriers  must  furnish  suitable  ve- 
hicles for  transporting  freight,  and  are  liable  for 
losses  caused  by  their  failure  to  do  so,  though 
they  are  entitled  to  determine,  in  the  first  in- 
stance, the  sufficiency  of  the  vehicles  furnished. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  8  509;    Dec  Dig.  {  117.*] 

2.  Cabbiebs  (8  156*)— Equipment— Defectivb 
Equipment— Cabbieb's  Liabilitt. 

Where  a  shipper  had  bulk  com,  which  was 
shipped  in  a  stock  car,  sacked  en  route  without 
removing  it  from  the  car,  and  redelivered  it  for 
transportation  under  a  bill  of  lading  providing 
that  damage  on  account  of  being  loaded  in  a 
stock  car  was  at  the  owner's  risk,  the  carrier 
was  not  liable  for  damage  to  the  com  by  it  being 
loaded  in  the  stodc  car. 

[EJd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  8!  697,  698 ;   Dec.  Dig.  8  156.*] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty;  W.  B.  Teasdale,  Judge. 

Action  by  W.  S.  Nicholson  and  others, 
against  the  St  Louis  &  San  Francisco  Rail- 
road Company.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Reversed. 

W.  F.  Evans,  Dana,  Cowherd  ft  Ingraham, 
and  Arthur  H.  Morse,  for  appellant  Adrian 
F.  Sherman  and  Eldmond  C.  Fletcher,  for  re- 
spondents. 

BROADDUS,  P.  J.  This  is  an  action  for 
damages,  by  the  shippers  against  the  carrier, 
to  grain,  occasioned  by  failure,  it  is  alleged, 
of  the  carrier  to  provide  a  proper  car  for  its 
transportation.  The  article  was  shelled  corn, 
and  was  shipped  from  Kansas  City,  Mo.,  to 
Mobile,  Ala.,  February  24,  1903.  On  the  19th 
day  of  said  month  plaintiffs  purchased  the 
com  from  the  Ernst-Davis  Grain  Company, 
which  was  then  in  a  car  numbered  49307,  on 
the  defendant's  track.  It  bad  come  from  a 
point  In  Kansas  to  Olathe  by  another  car- 
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rler,  where  It  was  transferred  to  defendant's 
railroad,  and  from  thence  to  Kansas  City. 
Bmst-DaTlB  Company  directed  defendant  to 
deliver  the  car  to  the  plaintiffs  for  shipment, 
and  at  the  same  time,  by  request  of  plalntlfts, 
they  directed  defendant  to  place  the  car  con- 
taining the  com  at  the  warehouse  of  McN\il- 
ty  for  the  purpose  of  sacking.  The  defendant 
placed  the  car  as  directed,  where  It  was 
sacked  by  McNnlty  acting  for  plaintiffs,  and 
weighed  by  W.  B.  Hales,  dq)nty  welghmaster 
of  the  Board  of  Trade ;  the  plaintiffs  In  both 
Instances  paying  for  the  service.  The  sack- 
ing and  weighing  was  done  in  the  car  where 
the  com  was  left,  and  the  car  sealed  by  the 
deputy  welghmaster.  According  to  their  usu- 
al custom  plaintiffs  by  their  agent,  Danclger, 
partly  filled  In  a  bill  of  lading  showing  the 
number  of  the  car  and  its  destination.  A 
few  days  before  the  shipment,  and  before  J. 
H'.  Barr,  defendant's  agent,  signed  the  bill 
of  lading,  Danclger  called  at  his  office,  and 
asked  if  the  car  would  run  through  to  Mo- 
bile. Barr  told  him  that  it  would,  and  call- 
ed his  attention  to  the  fact  that  the  com  was 
loaded  in  a  stock  car.  Barr  teatlfled:  That 
Danclger  came  to  his  office  and  gave  him  the 
number  of  the  car;  that  he  called  his  atten- 
tion to  the  fact  that  the  car  was  a  stock  car ; 
that  be  seemed  somewhat '  surprised,  and 
wanted  to  know  how  a  car  of  bulk  com  could 
be  loaded  in  a  stock  car ;  ahd  that  he  (Barr) 
told  bim  that  he  presumed  that  the  car  was 
boxed  up.  The  bill  of  lading  contained  the 
following:  "Owner's  risk  of  damage  on  ac- 
count of  I>elng  loaded  in  stock  car."  When 
the  com  arrived  at  its  destination  it  was 
found  to  be  damaged  to  the  extent  of  $110. 
The  damage  was  attributed  to  the  fact  that 
the  com  was  not  sAfficiently  protected  while 
in  transit,  because  a  stock  car  was  not  suffi- 
cient for  that  purpose.  The  consignee  paid 
for  the  com,  and  plaintiffs  seek  to  recover 
as  assignees.  Plaintiffs  recovered  Judgment, 
and  defendant  appealed. 

The  first  question  is  one  of  liability.  It 
Is  urged  that  the  court  should  have  directed 
a  verdict  of  the  jury  for  defendant  on  the 
case  plaintiffs  made  out  The  plaintiffs  re- 
ly upon  the  common-law  rule  that  it  was  the 
duty  of  the  carrier  to  have  fumished  a  safe 
means,  such  as  a  box  car,  for  the  shipment 
of  the  com,  and  that,  having  failed  to  com- 
ply with  the  law,  It  is  liable  for  the  damages 
resulting  from  its  failure  of  duty  in  that  re- 
spect While  defendant  admits  the  mle,  it 
Insists  that  it  does  not  govern  this  case,  for 
the  reason  that  plaintiffs  are  estopped  from 
claiming  its  benefits  as  they,  after  having 
been  informed  that  the  corn  was  in  a  stock 
car  for  several  days  before  the  bill  of  lading 
was  signed,  had  a  sufficient  length  of  time 
for  them  to  have  had  it  placed  in  a  box  car 
before  the  shipment  had  started  for  its  des- 
tination if  they  liad  so  desired.  That  their 
failure  to  request  a  reloading  of  the  corn, 
taken  in  connection  with  the  agreement  in 


the  bill  of  lading  that  they  assumed  the  risk 
of  damage  on  account  of  the  com  being  load- 
ed in  a  stock  car,  amounted  to  a  selection 
on  their  part  of  the  character  of  the  car  in 
which  it  was  to  be  carried  is  contended  by 
defendant  The  rule  is  stated  thus:  "It  is 
the  business  of  common  carriers  to  Iiave  ve- 
hicles suitable  for  the  transportation  of  the 
freight  shipped,  and  they  are  responsible  for 
losses  occurring  in  consequence  of  defects  in 
this  r^ard.  But  the  carrier  is  the  Judge  of 
the  snfficiency  of  his  carriages  in  the  first  In- 
stance." Sloan  v.  S.  B.  Co.,  58  Mo.  220. 
"A  contract  though  signed  by  the  shipper, 
agreeing  to  release  the  carrier,  will  not  ex- 
onerate him  from  resulting  damages,  or  from 
his  implied  duty  to  furnish  suitable  means 
to  safely  transact  his  business."  Potts  t.  Ry. 
Co.,  17  Ma  Ai^.  394^  "A  shipper  who  know- 
ingly loads  his  hogs  Into  a  car  not  provided 
with  trapdoors,  as  the  statute  requires,  is 
not  estopped  from  complaining  of  injury  re- 
sulting from  the  lack  of  such  doors."  Pad> 
dock  V.  Ry.  Co.,  60  Mo.  App.  328.  The  de- 
fendant in  that  case  sought  to  escape  liabili- 
ty  on  the  ground  that  plaintiff  by  his  con- 
tract as  a  consideration  for  reduced  rate, 
had  waived  his  damages.  But  the  court  held 
that  that  rate  was  not  a  reduced  rate,  and 
that  therefore  there  was  no  consideration 
for  the  agreement  It  was  contended  that 
plaintiff  had  nothing  to  do  with  selecting  the 
car  In  question.  The  defendant  selected  the 
car,  and  was  liable  for  damages  resulting 
from  its  insufficiency.  "A  carrier  cannot  ex- 
onerate himself  from  resulting  damage  by 
reason  of  a  breach  of  his  Implied  duty  to 
furnish  suitable  means  to  safely  transact  his. 
business ;  and  this,  though  the  cars  are  seen 
by  the  ebipi>er,  who  also  attends  his  stock. 
The  rule  is  applicable,  in  principle  to  stock 
pens  provided  by  carriers  for  the  receiving 
of  live  stock."  Mason  v.  Ry.  Co.,  25  Mo.  App. 
473.  Where  a  shipper  examined  the  car  in 
which  his  hogs  were  loaded,  and  recited  in 
the  bill  of  lading  that  he  found  it  safe  and 
suitable,  the  carrier  was  held  liable  for  loss 
of  hogs  escaping  from  the  car  by  reason  of 
its  defects.  Jones  v.  Ry.  Co.,  115  Mo.  App. 
232,  91  S.  W.  158. 

A  law  writer  says.  In  reference  to  excep- 
tions to  the  rule  we  have  been  discussing, 
that:  "The  rule  holding  railroad  carriers 
boimd  to  fumish  cars  adapted  to  the  goods 
they  undertake  to  transport  does  not  apply 
where  the  shipper,  with  means  and  oppor- 
tunities of  knowledge,  voluntarily  selects  the 
ear  on  which  he  desires  his  property  trans- 
ported. The  carrier  is  not  responsible  In 
such  case  for  damages  resulting  from  the 
unsuitableness  of  the  car."  1  Elliott  on  Rail- 
roads, i  1480.  And  the  law  is  similarly  stat- 
ed in  1  Hutchinson  on  Carriers,  §  295.  This 
statement  of  the  law  is  not  in  the  least  In 
conflict  with  the  holding  In  Jones  v.  Railway, 
supra,  where  the  shipper  inspected  a  car  that 
had  defects  which  he  did  not  discover.    We 
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may  safely  conclude  that,  had  he  dlscoTered 
the  defects,  and  with  that  knowledge,  with- 
out protest,  Bhlpped  his  stock  therein,  the 
court  would  hare  held  that  he  was  estop- 
ped by  his  acts  from  claiming  loss  by  reason 
of  such  defects.  In  Paddock  v.  Railroad, 
snpra,  although  plalntltT  had  knowledge  of 
the  defects  in  the  car,  it  does  not  appear  that 
he  had  any  choice  in  the  matter,  and  was 
therefore  compelled  to  abide  by  that  selected 
by  the  carrier.  In  a  case  where  the  ship- 
par,  after  due  time  for  deliberation,  elected 
to  ship  his  live  stock  in  a  box  car  instead  of 
a  stock  car,  the  carrier  was  held  not  to  be 
liable  for  injury  to  his  stock  by  reason  of 
injury  they  suffered  in  consequence  of  not 
being  transported  In  a  suitable  conveyance. 
Huston  Bros.  v.  R.  R.  Ck>.,  6S  Mo.  Ak>.  671. 
Where  the  shipper  knew  of  the  defects  of  a 
box  car  in  which  his  animal  was  shipped, 
and  attempted  to  rectify  them.  It  Is  held  that 
it  was  a  question  for  the  Jury,  where  the 
animal  was  injured  by  such  defects,  to  de- 
termine from  the  facts  whether  the  shipper 
assumed  the  risks  Incident  to  the  defects  in 
question,  and  whether  the  carrier  furnished 
a  suitable  car.  Coupland  v.  R.  R.  Co.,  61 
Conn.  531,  23  Atl.  870,  15  L.  R.  A.  534.  In 
a  case  where  fruit  was  shipped  in  a  refrig- 
erator car  without  ventilation,  ^hich  was 
Injured  in  transportation  by  heat  for  want 
of  ventilation,  and  where  before  transporta- 
tion the  shipper  kept  the  car  ventilated  by 
keeping  side  doors  open,  but  they  were  so 
constructed  that  they  could  not  be  kept  open 
for  transit,  and  were  alr-tlght  when  closed, 
and  where  the  car  was  not  designed  to  be 
ventilated,  it  was  held  that  the  carrier  was 
not  liable.  Densmore  Commission  Co.  v.  Ry. 
Co.,  104  Wis.  563,  77  N.  W.  904.  Where  the 
consignor  was  authorized  to  select  cars  for 
transportation  of  its  merchandise,  and  where 
it  made  the  selection,  and  damage  resulted 
to  the  articles  shipped  by  reason  of  the  nn- 
snltableness  of  the  car,  it  is  held  that  the 
carrier  is  not  liable.  Frolick  Glass  Co.  v. 
Ry.  Co.,  138  Mich.  116,  101  N.  W.  223,  110 
Am.  St  Rep.  310.  It  Is  dear  from  the  au- 
thorities, and  it  could  not  well  be  otherwise, 
that  when  a  shipper  Is  aflTorded  the  opportu- 
nity to  select  the  vehicle  in  which  to  trans- 
port his  goods,  and  he  makes  such  selection 
with  knowledge  of  its  defects,  and  Injury 
results  therefrom,  the  carrier  is  not  liable. 
Therefore  under  the  application  of  this  rule 
the  plaintiff  was  not  entitled  to  recover.  The 
car  containing  the  com  was  transferred  to 
defendant  railroad  at  Olathe  and  carried 
thence  to  Kansas  City,  and  by  order  of  the 
owners  delivered  to  the  plaintiffs.  Plaintiffs, 
with  knowledge  that  it  was  loaded  in  a  stock 
car,  caused  the  com  to  be  sacked  without 
removing  it,  and  redelivered  it  so  loaded  to 
the  defendant  for  transportation,  with  the 
stipulation  in  the  bill  of  lading  mentioned, 


thus  in  the  most  unmistakable  manner  indi- 
cating to  the  defendant  that  they  desired  the 
corn  to  be  transported  In  the  stock  car.  In 
view  of  the  facts  there  is  no  reasonable 
grounds  for  any  other  conclusion.  As  the 
plaintiffs  failed  to  make  out  their  case,  it  is 
not  necessary  to  notice  other  phases  of  the 
case. 
Reversed.    All  concur. 


COMPTON  V.  RASMTJSSEN.t 

(Kansas  City  Court  of  Appeals.    Missouri.    Jan. 
10,  1910.) 

Afpbai,  ako  Bbbob  (J  634*)— RxcoBD— Strm- 

OIENOT. 

Where  the  record  on  appeal,  in  an  action 
involving  the  validity  of  tax  bills  for  street  pav- 
ing, which  la  very  lengthy,  contains  photograph- 
ic copies  of  i>lats  of  parts  of  the  city,  so  reduced 
in  size  that  neither  the  written  nor  printed  mat- 
ter on  them,  including  figures,  can  be  read,  and 
defendant  fails  to  point  out  in  what  portions  of 
the  record  many  of  the  points  made  can  be  veri- 
fied or  examined,  the  appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ilrror,  Cent  Dig.  {  2775 ;  Dec.  Dig.  f  634.*] 

Appeal  from  Circuit  Court,  Macon  County ; 
Meyers  D.  Campbell,  Special  Judge. 

Action  by  William  R.  Compton  against 
Hans  M.  Rasmussen.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Dismissed. 

R.  S.  Matthews  &  Son  and  R.  W.  Barrow, 
for  ai^ellant    B.  R.  Dysart,  for  respondent 


PER  CURIAM.  This  action  ipvolves  the 
validity  of  certain  tax  bills  for  street  paving 
in  the  city  of  Macon.  The  Judgment  in  the 
trial  court  was  for  the  plaintiff,  and  defend- 
ant appealed. 

Plaintiff  Insists  that  the  appeal  be  dismiss- 
ed on  the  ground  that  there  has  been  no  com- 
pliance on  defendant's  part  with  the  statute 
and  mles  requiring  a  proper  abstract  to  be 
filed.  The  point  is  well  taken.  The  record 
and  proceedings  at  the  trial  are  quite  vo- 
luminous, and  we  have  had  printed  a  literal 
copy  of  everything  that  transpired  at  the 
trial.  Among  the  principal,  if  not  principal, 
points  urged  by  defendant  against  the  validi- 
ty of  the  bill,  is  that  the  property  sought  to 
be  charged  did  not  abut  upon  Jackson  street, 
the  street  which  was  paved;  that  it  lacked 
several  feet  of  coming  out  to  that  street  It 
was  a  matter  of  dispute  whether  the  area 
said  to  be  known  as  Jackson  street  was  not 
composed  in  part  of  Dameron  street.  In  the 
contest  at  the  trial  as  to  these  streets  there 
was  much  evidence  Introduced,  particularly 
of  plats  of  parts  of  the  city  of  Macon,  and 
additions  thereto,  with  dedications  and  ac- 
knowledgments. Several  of  these  related  to 
the  laying  out  or  dedication  of  the  streets  in 
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controversy,  beginning  back  In  the  early  days 
•of  the  city.  Photographic  copies  of  these  are 
attached  to  the  abstract,  so  reduced  In  size 
as  to  be  of  no  value.  The  written  or  printed 
matter,  Including  figures,  cannot  be  made 
•out. 

In  addition  to  this,  there  Is  not  pointed  out 
In  what  portions  of  the  lengthy  record  many 
of  the  points  made  by  defendant  may  be  ver- 
ified or  examined. 

The  record  is  in  such  condition  as  to  ren- 
der it  altogether  Impracticable  for  us  to  In- 
tdllgently  examine  Into  the  merits  of  the 
appeal,  and  It  Is  accordingly  dismissed.  Coal 
Co.  V.  Railway  Co.,  134  Mo.  App.  405,  114  S. 
W.  674. 


TILLMAN  V.  MAYOR,  ETC.,  OF  CITI  OF 
GLASGOW. 

<Kan8as  City  Conrt  of  Appeals.    Missouri.    Jan. 
10,  1910.) 

Apfeai.  and  Ebbor  (§  537*)— Recobd— Excep- 
tions—Bill-  OF  Exceptions. 

Matters  of  exception  are  not  reviewable  on 
appeal,  where  the  bill  of  exceptions  was  not 
filed  in  time ;  the  delay  not  being  due  to  any 
fault  of  respondent's  counsel. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  2404,  2405;  Dec.  Dig.  S 
537.»] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty;  A.  H.  Waller,  Judge. 

Action  by  Amelia  Tillman  against  the  May- 
or, Councllmen,  and  Citizens  of  the  City  of 
Glasgow.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AfiBrmed. 

Percival  Birch,  for  appellant  A.  W.  Walk- 
«r  and  O.  S.  Barton,  for  respondent 

JOHNSON,  J.  This  suit  is  for  damages 
resulting  to  plaintiff  from  the  acts  of  defend- 
ant city  In  changing  the  grade  of  the  street 
in  front  of  property  of  plaintiff  and  in  remov- 
ing certain  shade  trees.  It  Is  conceded  the 
petition  states  a  cause  of  action,  and  that 
the  verdict  and  judgment,  which  were  for 
plaintiff,  are  responsive  to  the  issues  made 
by  the  pleadings.  The  errors  assigned  by  ap- 
pellant relate  entirely  to  matters  of  excep- 
tion. 

Point  is  made  by  respondent  that  such  mat- 
ters are  not  before  as  for  consideration,  be- 
cause the  abstract  of  the  record  discloses 
that  the  bill  of  exceptions  was  filed  out  of 
time.  The  point  Is  well  taken.  We  do  not 
agree  with  appellant  that  the  failure  to  file 
the  bill  o^  exceptions  in  time  was  due  In 
whole  or  in  part  to  any  fault  of  respondent's 
counsel. 

We  find  no  error  in  the  record  proper,  and 
it  follows  that  the  Judgment  must  be  affirm- 
ed.   All  concur. 


HARRIS  V.  KANSAS  CITT  SOUTHERN 
RX.  00. 


(St.  Louis  Court  of  Api 


eais. 
10.) 


MissooiL   Jan.  12^ 


1.  Master  and  Servant  (Si  101,  102*)— Ap- 
pliances—Dutt  OF  Masteb. 

The  duty  of  a  master  to  furnish  the  serv- 
ant with  reasonably  safe  appliances  with  which 
to  perform  the  services  requires  the  master  to 
exercise  ordinary  care  to  keep  such  appliances 
in  a  reasonably  safe  condition ;  the  question 
of  neglect  in  such  respect  being  determmed  by 
reference  to  the  conduct  of  an  ordinarily  prudent 
person  under  like  circumstances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »|  135,  171-174,  178-184, 
192;    Dec.  Dig.  {{  101,  KB.*] 

2.  Masteb  and  Sebvakt  (S  286*)  —  Imrsixa 
TO  Servant— Questions  fob  Jury. 

Plaintiff,  a  railroad  employe,  while  drawing 
spikes  with  a  dawbar,  the  prongs  of  which  were 
so  worn  that  it  was  given  to  slipping  away  from 
the  spike,  threw  the  weight  of  his  body  across 
the  bar,  whidi  slipped;  and  be  fell  and  was 
injured.  Held,  that  it  was  for  the  jury  wheth- 
er the  defective  condition  of  the  prongs  and  the 
likelihood  of  such  use  of  the  bar  were  such  as 
to  bring  the  resulting  injury  within  the  range  of 
reasonable  probabilities  an  ordinarily  prudent 
employer  should  have  anticipated. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  1010-1030;  Dec.  Dig.  i 
286.*] 

3.  Master  and  Servant  (K  101,  102*)  —  Ap- 
pijANCEs— Duty  of  Master. 

As  a  general  proposition,  the  obligation  of 
the  master  to  exercise  ordinary  care  to  furnish 
reasonably  safe  appliances  is  the  same  in  respect 
to  simple  appliances  and  simple  work  as  in  any 
other,  unless  in  a  case  where  the  appliances  and 
the  contemplated  use  thereof  are  so  very  sim- 
ple and  commonplace  that  an  ordinarily  prudent 
person  would  not  reasonably  anticipate  the  dan- 
ger entailed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  Si  135,  171-174,  178-184, 
192;   Dec.  Dig.  §§  101,  102.*] 

4.  Master  and  Servant  (55  101,  102*)— Ap- 
pliances—Negligence. 

The  question  of  a  master's  negligence  in 
furnishing  unsafe  appliances  for  work  must  be 
determined  with  reference  to  the  dangers  to  be 
reasonably  apprehended. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  135,  171-174,  178-184, 
192;    Dec.  Dig.  §|  101,  102.*] 

B.  Masteb  and  Servant. (|  203*)  —  Injiibies 
TO  Servant— Assumption  of  Risk. 

The  servant  assumes  only  such  risks  as  are 
ordinarily  incident  to  the  employment,  and  re- 
garded as  reasonably  within  the  contemplation 
of  the  parties  at  the  time  of  entering  into  the 
contract  of  hire. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  538-543,  550;  Dec  Dig. 
§  203.*] 

6.  Master  and  Servant  (|  208*)  —  Injuries 
TO  Servant— Assumption  of  Risk. 

A  clawbar  used  by  plalntifF,  an  employe, 
was  to  his  knowledge  defective,  in  that  uie 
prongs  and  the  heel  of  the  bar  were  so  worn  that 
when  the  bar  was  used  to  draw  spikes  from 
ties,  it  would  slip  from  the  spike,  for  which  rea- 
son plaintiff  was  accustomed  to  drive  the  bar  un- 
der spike  heads  with  a  mauL  After  driving 
the  bar  under  a  spike,  plaintiff,  instead  of 
pushing  down  on  the  bar  with  his  arms,  threw 
the  weight  of  his  body  across  tJie  end,  when  the 
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bar  slipped  from  tbe  spike,  canains  pl^ntiff  to 
fall,  and  be  was  injured.  Held  that,  the  bar 
beinc  a  simple  appliance,  plaintiff  assumed  the 
rislt  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Di^.  {  661 ;  Dec.  Dig.  i  208.*] 

Goode,  J.,  dissenting. 

Appeal  from  Circalt  Court,  Newton  Coun- 
ty;  F.  C  Jobnston,  Judge. 

Action  by  Sam  Harris  against  the  Kansas 
City  Southern  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Be- 
rersed.  Cause  certified  to  tbe  Supreme  Court 
for  determination ;  one  of  the  Judges  having 
dlaeented  on  the  ground  that  the  decision 
conflicts  with  a  ruling  of  the  Supreme  Court 

O.  L.  Cravens,  for  appelant.  Benton  & 
Ruark,  for  resiModent. 

NORTONI,  J.  This  is  an  actlcm  for  dam- 
ages accrued  to  the  plaintiff  on  account  of 
personal  injuries  received  through  defend- 
ant's alleged  negligence  In  furnishing  him  a 
defective  clawbar  with  which  to  perform  his 
labors  as  a  section  hand.  The  plaintiff  re- 
covered, and  defendant  prosecutes  the  appeal. 

The  evidence  tended  to  prove  that  plaintiff 
Tras  a  farmer  of  mature  years,  and  had  re- 
cently entered  the  defendant's  employ  as  a 
laborer  ui>on  a  section  of  its  railroad.  He 
had  been  engaged  at  worlc  on  the  section 
about  four  or  five  days  before  his  injury.  It 
appears  plaintiff  had  never  used  a  clawbar 
before  the  occasion  of  his  injury ;  and,  even 
though  such  instruments  were  frequently  used 
by  his  associates  on  the  section,  he  said  he 
was  entirely  unfamiliar  therewith.  The  de- 
fendant's section  foreman  Instructed  the  plain- 
tiff and  his  companion  to  proceed  to  pull 
spikes  from  a  pile  of  ties  lying  by  tbe  road- 
side, and  furnished  them  with  the  defective 
clawbar  for  the  purpose.  A  clawbar  Is  an 
iron  or  steel  instrument,  about  6  or  6  feet  In 
length,  having  two  prongs,  to  be  Inserted  be- 
neath tbe  spike  head.  Tbe  beel  of  the  bar 
on  which  rests  the  lift.  Is  immediately  un- 
derneath the  turn  of  the  prongs.  The  claw- 
bar Is  operated  by  inserting  the  prongs  be- 
neath the  spike  head  and  bearing  down  on 
tbe  elevated  end  of  tbe  bar  wlilch  results  In 
lifting  tbe  spike  from  the  ties.  The  clawbar 
with  ■which  the  plaintiff  was  Instructed  to 
work  was  defective  in  that  the  beel  thereof 
was  worn  and  tbe  prongs  for  insertion  under 
tbe  spike  bead  on  either  side  of  the  spike 
were  battered  and  worn  to  such  an  extent 
that  it  was  impossible  to  remove  the  spike 
therowith  unless  tbe  bar  was  first  driven  un- 
der tbe  spike  bead  with  a  maul,  and  even 
then  it  was  likely  to,  and  did  frequently, 
give  way  or  slip.  In  other  words,  the  prongs 
or  claws  of  the  bar  were  so  battered  and 
worn  that  tbey  would  not  adhere  to  tbe 
spike  daring  tbe  time  required  in  tbe  op- 
eration of  lifting  It  from  its  place  In  the  tie. 
It  appears  tbe  plaintiff  and  his  companion 


had  been  using  the  bar  about  80  minutes 
when  bis  injury  occurred.  Tbe  mode  of  op- 
eration was  for  tbe  plaintiff  to  insert  tbe 
prongs  of  the  bar  beneath  tbe  spike  head 
and  hold  tbe  same  while  bis  companion 
drove  It  tight  thereunder  with  a  maul,  where- 
up(»i  plaintiff  would  bear  down  upon  the 
elevated  end  of  tbe  bar  and  lift  tbe  spike. 
Plaintiff  and  his  companion  alternated  in 
this  operation.  They  had  pulled  not  to  ex- 
ceed 10  spikes  when  the  plaintiff  was  injur- 
ed. In  the  operation  of  removing  each  spike 
the  bar  bad  slipped  or  given  way  one  or 
more  times.  Plaintiff  received  bis  Injury  in 
this  manner:  His  companion  drove  tbe  claw- 
bar tight  nndw  tbe  spike  bead,  and  plaintiff 
threw  the  weight  of  bis  body  across  tbe  ele- 
vated end  of  tbe  bar  in  tbe  act  of  bearing 
down  thereon  when,  because  of  tbe  battered 
condition  of  tbe  prongs,  tbe  bar  slipped  from 
under  the  spike  bead,  causing  him  to  fall. 
AM  a  result  of  the  fall,  plaintiff's  knee  came 
in  contact  with  a  spike  In  one  of  tbe  other 
ties,  which  inflicted  a  severe  and  painful  in- 
Jury. 

It  Is  argued  by  defendant  that  inasmuch 
as  the  clawbar  was  a  simple  appliance,  and 
the  mode  and  manner  of  Its  use  a  simple  op- 
eration, there  was  no  breach  of  duty  on  tbe 
part  of  the  master  in  furnishing  the  same; 
that  is  to  say,  it  is  suggested  that  tbe  ob- 
ligation to  exercise  ordinary  care  to  the  end 
of  furnishing  reasonably  safe  appliances  does 
not  obtain  when  both  tbe  appliance  and  the 
work  to  be  performed  therewith  are  simple 
and  commonplace.  There  may  l>e,  and  no 
doubt  are,  cases  properly  ruled,  on  tbe  doc- 
trine asserted,  but  we  are  not  persuaded  that 
it  should  find  application  here.  Tbe  rule  ob- 
tains generally,  we  believe,  throughout  the 
law  of  master  and  servant,  that  It  is  tbe 
duty  of  the  master  to  furnish  the  servant 
with  a  reasonably  safe  appliance  with  which 
to  perform  the  services  contemplated  In  the 
employment.  And  this  duty  continues  to  ob- 
tain to  the  end  that  tbe  master  shall  exer- 
cise ordinary  care  toward  keeping  such  ap- 
pliances in  a  reasonably  safe  condition  for 
tbe  purpose  Intended.  Tbe  question  of  neg- 
lect in  respect  of  such  matters  Is  to  I>e  de- 
termined by  reference  to  tbe  conduct  of  an 
ordinarily  prudent  person  under  like  cir- 
cumstances. That  is  to  say,  omissions  which 
entail  injuries  such  as  might  have  been  fore- 
seen or  anticipated  by  a  reasonably  prudent 
person  as  within  the  range  of  reasonable 
probabilities  are  regarded  as  negligent  breach- 
es of  duty  in  respect  of  tbe  obligation  re- 
ferred to.  Tbe  typical  prudent  man,  whose 
conduct  furnishes  tbe  standard  to  which  a 
master  Is  bound  to  conform,  is  supposed  to 
exercise  a  proper  degree  of  care,  not  merely 
In  observing  existing  conditions,  but  also  in 
forecasting  future  occurrences.  Labatt  on 
Master  and  Servant,  i  140.  See,  also,  sec- 
tions 141,  142 :  Gibson  v.  Pacific  R.  R.  Co.,  46 


.  •For  other  cmm  se«  mud*  toplo  ud  McUon  NUMBER  In  Dm.  *  Am.  Dlgi.  1907  to  date,  *  Reporter  ladnes 
124  S.W.-37 


Digitized  by  VjOOQIC 


578 


124  SOUTHWESTERN  REPORTEB. 


(Bla 


Mo.  163,  2  Am.  Bep.  497;  Anderson  r.  For- 
rester, etc.,  Box  Co.,  103  Mo.  App.  382,  77  8. 
W.  486,  as  to  the  general  proposition.  See, 
also,  Fuchs  ▼.  St  Louis,  167  Mo.  620,  67  S. 
W.  610,  57  Li.  B.  A.  136;  American  Brewing 
Association  ▼.  Talbot,  141  Mo.  674,  4a  S.  W. 
679,  64  Am.  St  Bep.  538 ;  Pollock  on  Torts, 
86;  Loehrlng  y.  Construction  Co.,  118  Mo. 
App.  163,  94  S.  W.  747. 

It  Is  conceded  the  clawbar  was  defectlye 
In  that  the  prongs  for  Insertion  under  the 
spike  bead  were  bo  battered  and  worn  as  to 
render  It  an  Inefficient  Instrument;  that  Is 
to  say,  because  ot  the  defective  prongs  and 
the  worn  condition  of  the  heel  of  the  bar  on 
which  rested  the  lift,  It  was  given  to  slipping 
away  from  the  spike  when  pressure  was  ap- 
plied, as  was  necessary  in  the  process  of  ex- 
tracting the  spike  from  the  tie.  The  appli- 
ance being  BDcb  a  simple  affair,  and  the 
work  to  be  performed  therewith  common- 
place In  its  character,  It  may  be  that  an  ordi- 
narily prudent  person  would  not  anticipate 
that  an  injury  might  follow  a  careful  use  of 
the  bar  in  the  ordinary  way  by  pressing 
down  thereon  with  the  hands.  The  ordinary 
and  usual  manner  to  use  the  clawbar  for 
extracting  spikes  Is  to  Insert  the  prongs  un- 
der the  spike  head  and  bear  down  on  the 
bar  with  the  hands,  but  men  frequently  per^ 
form  the  task  Identically  as  this  plaintiff 
attempted  to  do  when  he  fell  and  received 
the  Injury  complained  of;  that  Is,  men  en- 
gaged at  such  work  quite  frequently  throw 
the  weight  of  the  body  across  the  elevated 
portion  of  the  bar  to  the  end  of  lifting  a 
spike  which  Is  stubborn  or  difficult  of  dis- 
lodgement.  This  Is  such  an  ordinary  method 
to  pursue  in  the  use  of  the  bar  that  the  de- 
fendant must  have  known  the  bar  In  ques- 
tion would  likely  be  so  employed.  At  any 
rate.  It  was  for  the  Jury  to  say  whether  or 
not  the  defective  condition  of  the  prongs  and 
the  likelihood  of  the  use  of  the  bar  as  indi- 
cated were  such  as  to  array  the  resulting  In- 
jury to  plaintiff  within  the  range  of  reasonable 
probabilities  an  ordinarily  prudent  employer 
should  have  foreseen  or  anticipated.  This 
being  true,  the  case  discloses  negligence  on 
the  part  of  the  defendant  In  furnishing  such 
a  defective  bar,  and  this  is  true  even  though 
the  appliance'  were  a  simple  one,  and  the 
work  for  which  it  was  furnished  common- 
place. 

We  decline  to  accept  as  true  the  general 
proposition  that  the  law  does  not  require  the 
master  to  exercise  ordinary  care  In  furnish- 
ing a  simple  appliance  for  a  simple  use,  al- 
though there  may  be  exertions  to  the  rule. 
In  Warner  v.  C,  B.  I.  &  P.  By.  Co.,  62  Mo. 
App.  184,  the  Kansas  City  Court  of  Appeals 
expressly  denied  the  doctrine  asserted,  and 
said  that  it  knew  of  no  principle  of  law 
which  holds  the  master  to  the  obligation  to 
provide  reasonably  safe  machinery  and  ap- 
pliances where  they  are  dangerous  and  com- 
plex In  their  nature,  and  at  the  same  time 
exempts  him  from  snch  duty  when  the  ap- 


pliances are  simple  In  construction.  How- 
ever, in  a  subsequent  case,  Anderson  ▼.  For- 
rester, etc..  Box  Co.,  103  Mo.  App.  382,  77  S. 
W.  486,  the  same  court  gave  Judgment  to  the 
effect  that  the  fumishtog  of  an  ordinary, 
although  defective,  nail  by  the  master  to  a 
carpenter,  from  which  an  Injury  ensued 
when  driving  it  was  not  sufficient  on  which 
to  predicate  a  negligent  breach  of  duty 
agfalnst  the  master.  It  is  said  in  that  case 
that  a  nail  is  snch  a  common  and  simple  ap- 
pliance that  an  ordinarily  prudent  man  would 
not  anticipate  danger  in  furnishing  the  same 
to  a  carpenter  for  use  in  nailing  lumber.  On 
that  score  it  was  affirmed  that  no  negligent 
breach  of  duty  in  respect  of  the  master's  ob- 
ligation to  furnish  a  reasonably  safe  appli- 
ance for  the  purpose  appeared.  The  doc- 
trine of  that  case  Is  certainly  sound.  Both 
the  appliance,  the  nail,  and  the  nse  contem- 
plated were  very  simple  and  very  common- 
place^ Although  the  nail  was  defective,  and 
It  was  In  the  range  of  probabilities  that  the 
defect  might  occasion  an  injury.  It  seems 
that  no  ordinarily  prudent  man  would  antici- 
pate danger  in  furnishing  a  carpenter  with 
such  a  simple  appliance  for  such  a  common 
purpose.  The  point  is:  Although  the  result 
was  probable,  it  was  not  a  reasonable  proba- 
bility to  t>e  forecasted.  See.  also,  Post  v.  C, 
B.  &  Q.  R.  Co.,  121  Mo.  App.  562,  97  S.  W. 
233. 

The  case  of  Blundell  v.  Miller  Elevator 
Mfg.  Co.,  189  Mo.  552,  88  S.  W.  103,  Is  relied 
upon  by  the  defendant  as  supporting  the  doc- 
trine that  there  can  be  no  negligence  affirmed 
on  the  part  of  the  master  for  furnishing  a 
defective,  simple  appliance,  to  be  used  for  a 
simple  purpose.  The  case  referred  to  Is  not 
authority  for  the  proposition  stated.  In  that 
case  the  plaintiff  received  his  Injury  from 
the  slipping  of  a  ladder  on  the  granitoid 
floor  of  a  basement  while  he  was  engaged  on 
the  ladder  In  constructing  an  elevator.  There 
Is  much  said  in  the  opinion  with  respect  to 
simple  appliances  employed  for  simple  pur- 
IK>seB,  etc.  The  case  was  finally  determined, 
however,  upon  the  relevant  proposition  of 
fact  that  the  defendant  had  not  furnished 
the  ladder  for  the  plalntifTs  use  at  all.  It 
appeared  that  the  plaintiff  had  picked  the 
ladder  out  himself,  and  that  it  had  not  berai 
furnished  by  the  defendant  The  court  said 
the  "plaintiff,  therefore,  has  failed  absolutely 
to  show  that  the  ladder  was  one  of  the  ap- 
pliances whldi  the  defendant  furnished."  In 
further  discussing  the  case,  however,  the 
court  said,  assuming  that  the  ladder  was  fur- 
nished by  the  defendant  tlie  failure  to  pro- 
vide spikes  or  hooks  to  keep  it  from  slipping 
was  not  sufficient  to  render  the  defendant 
liable,  as  the  ladder  was  a  simple  appliance, 
and  one  that  was  familiar  to  every  grown 
man.  The  ladder  appeared  to  be  without  a 
defect,  and  the  only  complaint  was  that  It 
was  without  spikes  on  the  bottom  to  hold  it 
from  slipping.  The  court  declared  the  lad- 
der to  be  like  others  In  common  use  and 
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■aid :  'There  Is  a  total  absence  of  any  evi- 
dence In  this  case  showing  that  the  ladder 
famished  was  not  a  reasonably  safe  appli- 
ance, and  could  not  have  been  safely  used 
for  the  purposes  to  which  it  was  applied  or 
intended  to  be  applied."  So,  Instead  of  the 
case  establishing  the  doctrine  that  there  can 
be  no  negligence  on  the  part  of  the  master  in 
famishing  a  defective  simple  appliance  for 
a  simple  use,  it  appears  to  have  acquitted 
the  defendant  of  liability  on  the  ground  that 
there  was  no  negligence  shown,  for  the  rea- 
son, first,  that  the  defendant  did  not  furnish 
the  ladder  at  all ;  and,  second,  that  if  it  did 
furnish  it,  the  ladder  was  reasonably  safe 
for  the  purpose  intended.  That  is  to  say, 
that  the  ladder  was  in  no  respect  defective, 
and  that  therefore  the  obligation  to  furnish 
a  reasonably  safe  appliance  was  fully  met 
and  discliarged.  We,  therefore,  feel  that,  as 
a  general  proposition,  the  obligation  of  the 
master  to  ezerdse  ordinary  care  to  the  end 
of  furnishing  reasonably  safe  appliances  to 
be  employed  in  a  given  work  obtains  the 
same  in  respect  to  simple  appliances  and  sim- 
ple work  as  in  any  other,  unless  it  be  in  a 
case  where  the  appliance  and  the  contem- 
plated use  thereof  are  so  very  simple  and 
commonplace  that  an  ordinarily  prudent  per- 
son would  not  reasonably  anticipate  the  dan- 
ger entailed.  Indeed,  no  one  can  doubt  the 
general  proposition  that  in  every  case  the 
question  of  negligence — that  is,  the  presence 
or  absence  of  ordinary  care — must  be  deter- 
mined with  reference  to  the  dangers  to  be 
reasonably  apprehended.  Bowen  v.  C,  B.  & 
K.  C.  By.  Co.,  95  Mo.  268,  8  S.  W.  230. 

There  are  numerous  cases  In  this  state 
where,  the  facts  having  precluded  the  mas- 
ter's escape  on  the  grounds  of  contributory 
negligence  or  assumed  risk,  liability  has  been 
affirmed  as  for  a  negligent  breach  of  duty  in 
respect  of  furnishing  a  reasonably  safe,  sim- 
ple appliance  for  a  simple  purpose.  See  the 
following:  Duerst  v.  St.  Louis  Stamping 
Co.,  163  Mo.  007,  63  S.  "W.  ffi7;  Robblns  v. 
Mining  Co.,  105  Mo.  App.  78,  79  S.  W.  480; 
Beard  v.  American  Oar  Co.,  TO  Mo.  App.  583 ; 
Warner  ▼.  C,  B.  &  K.  C.  By.  Co.,  62  Mo.  App. 
184;  Huth  V.  Dohle,  76  Mo.  App.  671 ;  Frank- 
lin T.  M.,  K.  &  T.  By.  Co.,  97  Mo.  App.  473, 
71  8.  W.  540.  There  are  also  many  cases 
where  the  appliance  furnished  is  simple,  but 
the  wotIc  complicated  or  dangerous.  Those 
cases  will  not  l)e  noticed,  as  they  are  not 
pertinent  at  this  time  to  the  question  in  Judg- 
ment Mr.  Labatt  says,  if  liability  is  to  be 
escaped  on  the  circumstances  of  a  defective, 
simple  appliance  furnished  for  a  simple  use, 
it  is  preferable  and  more  scientific  to  predi- 
cate the  master's  freedom  from  liability  upon 
the  obvious  character  of  the  danger  and  the 
servant's  presumed  acceptance  of  the  risk  or 
capacity  for  protecting  himself  In  working 
with  the  defective  appliance.  See  Labatt, 
Master  and  Servant,  143. 

Notwithstanding  the  doctrine  of  our  law 
to  the  effect  that  the  obligation  to  exercise 


ordinary  care  for  the  safety  of  the  servant 
obtains  generally  with  respect  to  the  furnish- 
ing of  simple  appliances  for  the  performance 
of  contemplated  labor,  we  believe  there  Is  a 
distinct  doctrine  with  respect  to  the  risks 
assumed  by  the  servant,  engaged  in  perform- 
ing a  commonplace  work,  with  a  simple  ap- 
pliance, the  defect  of  wlilch  is  well  laiown 
to  blm,  when  the  Injury  occurs  through  the 
mode  or  manner  of  using  the  appliance,  and 
it  might  have  been  obviated  by  performing 
the  task  in  another  way.  The  case  made  by 
the  proof,  it  seems,  falls  within  the  influence 
of  this  doctrine,  and  the  right  of  recovery 
should  be  denied  for  the  reason  the  plaintiff 
should  be  regarded  as  having  taken  the  risk 
incident  to  throwing  the  weight  of  his  body 
across  the  elevated  end  of  the  bar,  and  thus 
inducing  bis  Injury.  It  is  very  true,  as  ar- 
gued, that  such  conduct  on  the  part  of  the 
plaintiff  in  the  circumstances  of  the  case  Is 
not  sufficient  to  preclude  his  recovery  as  a 
matter  of  law,  on  the  score  of  contributory 
negligence.  It  Is  the  doctrine  with  us  that 
the  plaintiff's  right  of  recovery  may  not  be 
denied  by  the  court  as  a  matter  of  law  as  for 
contributory  negligence,  unless  the  use  of 
the  bar  in  its  known  condition  points  glaring 
and  Imminent  danger  to  his  safety.  Garacl 
V.  Hill  O'Meara  Construction  Co.,  124  Mo. 
App.  709,  102  S.  W.  594;  Blundell  v.  Miller 
Elevator  Mfg.  Co.,  189  Mo.  552,  569,  88  S. 
W.  103.  Even  though  the  plaintiff  received 
bis  injury  as  a  result  of  throwing  the  weight 
of  his  body  across  the  elevated  end  of  the 
dawbar,  with  full  knowledge  of  its  defective 
condition,  Instead  of  pressing  down  thereon 
with  his  hands,  we  believe  his  right  of  recov- 
ery ought  not  to  be  denied  as  a  matter  of 
law  on  the  ground  of  contributory  negligence, 
for  if  a  reasonably  prudent  person  might  be- 
lieve that  he  could  jwrform  the  act  with 
safety  to  himself,  by  using  care  on  his  part, 
then  the  question  of  his  neglect  or  care  in 
that  behalf  should  be  referred  to  the  Jury. 
Garacl  v.  Hill  O'Meara  Construction  Co.,  124 
Mo.  App.  709,  102  S.  W.  694;  Huhn  v.  Mo. 
Pac.  Ry.  Co.,  92  Mo.  440,  4  S.  W.  037;  Butz 
v.  Murch  Bros.  Construction  Co.,  199  Mo.  279, 
97  S.  W.  895.  Although  the  plaintiff  received 
his  injury  as  a  result  of  his  more  or  less 
careless  act,  such  act  was  not  so  obviously 
dangerous  as  to  threaten  immediate  and  im- 
minent peril. 

It  may  be  conceded,  too,  that  plaintiff's 
right  of  recovery  is  not  precluded  as  a  mat- 
ter of  law  by  the  general  doctrine  which  ob- 
tains with  US  as  to  assumed  risks,  if  we  are 
to  accept  the  full  significance  of  language 
employed  in  some  of  the  opinions  as  the 
rule  In  every  case.  It  Is  no  doubt  true  that, 
in  many  cases  involving  complicated  ma- 
chinery, complex  mechanisms,  and  situations 
which  Inhere  with  dangers  of  considerable 
proportions,  the  servant  is  held  not  to  as- 
sume such  risks,  even  though  the  dangers 
are  more  or  less  obvious.  In  the  present 
state  of  the  law,  If  such  defects  threaten 
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Imminent  peril,  tbey  are  generally  referred 
for  determination  to  the  rule  touching  con- 
tributory negligence,  instead  of  to  that  con- 
cerning assumed  risk. 

Under  modern  decisions  In  this  state  the 
■nbstance  of  the  rule  touching  the  risk  as- 
sumed In  the  circumstances  last  above  refer- 
red to  is  that  the  servant  assumes  only  such 
risks  as  are  ordinarily  Incident  to  the  em- 
ployment, and  regarded  as  reasonably  with- 
in the  contemplation  of  the  parties  at  the 
time  of  entering  into  the  contract  of  hire. 
Indeed  the  language  employed  In  these  cases 
indicates  that  In  no  circumstances  may  the 
servant  be  declared  to  have  assumed  a  risk 
resulting  from  the  negligence  of  the  master. 
See  Curtis  v.  McNalr,  173  Mo.  270,  73  S.  W. 
167;  Pauck  v.  St  Louis  Dressed  Beef  Co., 
159  Mo.  467,  61  S.  W.  806;  Wendler  v.  Peo- 
ple's House  Furnishing  Co.,  165  Mo.  527,  65 
S.  W.  737;  Blundell  v.  Miller  Elevator  Mfg. 
Co.,  189  Mo.  552,  88  S.  W.  103;  Dakan  v. 
Chase  &  Son  Mfg.  Co.,  197  Mo.  238,  94  S.  W. 
944.  Be  this  as  It  may,  there  appears  to  be 
a  number  of  recent  adjudications  by  our  Su- 
preme Court  to  the  contrary,  even  In  cases 
presenting  great  dangers.  It  may  be  stated 
as  a  proposition  entirely  true  that  the  Juris- 
prudence of  a  etate  or  country  is  established 
through  the  Judgments  of  its  courts  given 
upon  relevant  principles  rather  than  through 
the  words  or  phraseology  employed  by  the 
Judges  in  the  opinions.  Whatever  may  be 
the  language  employed  In  other  cases,  it  Is 
certain  that  numerous  recent  Judgments  of 
our  Supreme  Court  deny  recoveries  on  the 
ground  that  the  servant  assumed  the  risk 
from  which  the  Injury  complained  of  result- 
ed, and  this,  too,  when  it  appeared  the  master 
was  negligent  in  falling  to  discharge  his 
whole  duty  tn  the  premises,  and  the  situa- 
tion presented  danger  in  a  high  degree. 
Some  of  those  cases  proceed  as  for  a  breach 
of  duty  on  the  part  of  the  master  in  respect 
of  bis  obligation  to  exercise  ordinary  care 
to  furnisb  the  servant  a  reasonably  safe 
place,  and  others,  as  to  a  reasonably  safe  ap- 
pliance. Besides  Steinhauser  v.  Spraul,  127 
Mo.  541,  28  S.  W.  620,  30  S.  W.  102,  27  L.  R. 
A.  441;  Holloran  v.  Union  Iron  &  Foundry 
Co.,  133  Mo,  470,  85  S.  W.  260;  Mathls  v. 
Kansas  City  Stockyards  Co.,  185  Mo.  434,  84 
S.  W.  66,  touching  upon  the  question  of  a 
simple  appliance  employed  In  a  simple  use, 
and  for  that  reason  to  be  hereafter  adverted 
to,  there  are  the  cases  of  Fugler  v.  Bothe, 
117  Mo.  475,  22  S.  W.  1113,  and  Knorpp  v. 
Wagner,  195  Mo.  637,  93  8.  W.  961,  which  by 
the  Judgments  given  declare  the  servant  to 
have  assumed  the  risk  when  It  appears  the 
master  was  negligent  Indeed  the  doctrine 
of  one  of  those  cases  (Fugler  v.  Bothe)  is 
asserted,  not  alone  by  the  Judgment  of  the 
court  to  that  effect,  but  by  pointed  and  ex- 
press words  In  the  opinion  as  well,  declaring 
such  risk  to  have  been  assumed.  There  can 
b«  ao  doubt  as  to  the  master's  negligence  In 


both  of  those  cases,  tn  fact,  such  seems  to 
be  conceded  throughout  the  opinions,  and  It 
may  be  said.  If  the  proof  had  failed  to  dis- 
close negligence  on  the  part  of  the  master,  it 
is  to  be  presumed  the  court  would  have  pred- 
icated its  Judgment  of  nonliability  <m  tliat 
ground,  instead  of  on  the  ground  of  assumed 
risk,  as,  without  negligence,  no  cause  of  ac- 
tion existed  in  the  first  instance. 

Now,  let  us  examine  those  cases  to  the  end 
of  deducing  the  principle  asserted  and  acted 
upon  by  the  court  In  Fugler  v.  Bothe,  117 
Mo.  475,  22  S.  W.  1113,  the  suit  predicated 
on  the  master's  breach  of  duty  in  respect  of 
the  obligation  to  exercise  ordinary  care  to 
furnish  the  servant  a  reasonably  safe  place 
to  worli.  It  appears  throughout  the  case 
that  the  master  was  derelict  as  to  this  duty, 
and  that  he  had  not  only  failed  to  provide 
such,  but  had  restrained  the  plaintiff's  hus- 
band and  his  companion  from  rendering  the 
place  reasonably  safe  for  themselves  by  for- 
bidding them  to  erect  a  scaffold.  As  a  re- 
sult, the  plaintiff's  husband,  while  perform- 
ing the  work  of  a  carpenter,  fell  from  tala 
insecure  position  on  a  gutter,  to  his  death. 
The  court  conceded  the  defendant's  negli- 
gence, and  declared  that,  as  the  danger  was 
known  to  the  deceased,  and  bis  death  result- 
ed from  the  mode  and  manner  he  conducted 
himself  upon  or  used  the  defective  place,  he 
assumed  the  risk  incident  to  such  mode  and 
manner  of  use.  In  principle  the  more  recent 
case  of  Holloran  v.  Union  Iron  &  Foundry 
Co.,  133  Mo.  470,  478,  35  S.  W.  260,  is  identi- 
cal with  that  last  cited;  for,  although  it 
concedes  the  fault  of  the  master,  the  serv- 
ant is  declared  to  have  assumed  the  risk  in- 
cident to  the  mode  and  manner  of  use,  or  the 
mode  and  manner  in  which  be  conducted 
himself  In  performing  the  task.  In  that  case 
the  thought  is  expressed  by  the  court  in  the 
following  language:  "The  manner  of  han- 
dling himself  was  under  his  own  control." 

In  the  more  recent  case  of  Knorpp  v.  Wag- 
ner, 195  Mo.  637,  93  S.  W.  961,  it  waa  plain- 
tUPa  duty  to  drill  holes  for  and  explode 
blasts  in  a  ledge  of  ore  the  face  of  which 
was  60  feet  In  length  in  a  mine.  Althou^ 
several  speclflcations  of  fault  on  the  part  of 
the  defendant  were  rejected,  it  is  conceded  In 
the  opinion  that  the  master  was  shown  to 
have  been  negligent  in  ordering  plaintiff  to 
perform  the  highly  dangerous  task  of  drill- 
ing across  an  old  hole  in  which  was  lodged 
a  quantity  of  unexploded  dynamite,  and  that 
this  negligent  order  involved  an  assurance 
of  reasonable  safety  to  him  while  so  engag- 
ed. As  a  result  of  performing  the  work  en- 
Joined  by  the  negligent  order,  partly  as  di- 
rected, and  partly  In  accordance  with  bis 
own  discretion,  the  dynamite  lodged  in  the 
old  drill  bole  was  exploded  by  the  contact  of 
his  drill,  and  plaintiff  injured.  It  Is  true 
the  court  said  on  these  facts  plaintiff  coold 
not  have  relied  upon  the  assurances  of  safe- 
ty from  the  master,  and  that  In  proceeding 
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In  part  on  his  own  judgment  and  In  part  on 
that  of  the  master  there  was  a  "concurrence" 
of  "negligent  Judgments"  of  both  plaintiff 
and  defendant  which  rendered  the  Injury  not 
actionable.  However,  notwithstanding  this, 
a  Btady  of  the  succeeding  portions  of  the 
opinion  reveals  as  well  that  plaintiff  was 
thought  to  have  assumed  the  risk  because 
he  exercised  his  own  discretion  In  part  as  to 
how  and  when  to  drill.  The  thought  to  be 
gleaned  from  the  concluding  pages  of  that 
opinion  fud  the  Judgment  of  the  court  clear- 
ly portrays  the  'doctrine  of  assumed  risk 
predicated  upon  the  facts  that  plaintiff, 
knowing  the  defect  and  danger,  prosecuted 
the  work  of  drUllng  Into  the  dynamite  In  a 
mode  and  manner  chosen,  in  part  at  least,  by 
himself.  In  concluding  the  court  said,  In 
substance,  that  the  plaintiff  could  have 
worked  elsewhere  on  the  face  of  the  60-foot 
ledge  of  ore  during  the  day,  and  could  have 
exploded  the  old  hole,  in  which  was  lodged 
the  dynamite,  at  the  close  of  the  day's  work 
had  he  elected  so  to  do,  but  Instead  he  exer- 
cised tils  own  Judgment,  made  his  own  in- 
spection, and  drilled  the  hole  substantially 
In  a  spot  to  suit  himself,  with  full  knowledge 
of  the  fact  that  there  was  a  quantity  of  un- 
exploded  dynamite  contained  in  the  old  hole 
near  which  he  was  boriug,  and  in  these  cir- 
cumstances he  was  not  entitled  to  recover. 
Although  the  words  "assumed  risk"  are  not 
used  In  this  portion  of  the  opinion,  the  doc- 
trine reveals  itself  to  have  been  the  ruling 
thought  in  the  mind  of  the  court 

It  Is  true  these  cases.  Instead  of  dealing 
with  Injuries  resulting  from  the  simple  use 
of  a  simple  appliance,  declare  the  doctrine 
on  facts  presenting  a  situation  which  inhered 
with  dangers  in  a  high  degree,  and  it  may  be 
that  the  court  has  receded  from  this  position 
in  such  circumstances  as  in  other  more  re- 
cent opinions,  delivered  in  cases  presenting 
dangerous  situations,  it  is  asserted  that  the 
servant  never  assumes  the  risk  which  may 
arise  as  a  result  of  the  master's  negligence. 
Although  such  is  the  rule  in  this  state,  gen- 
erally speaking,  it  is  not  entirely  clear  that 
the  Supreme  Court  would  decline  to  declare 
the  doctrine  of  assumed  risk  again,  even  on 
facts  presenting  a  highly  dnngerous  situa- 
tion, if  its  application  were  essential  to  at- 
tain the  ends  of  Justice.  Suppose  a  servant, 
engaged  in  work  which  even  inheres  with 
considerable  hazard,  possessing  fuU  knowl- 
edge of  the  defect  in  the  place  or  appliance, 
and  understanding  the  dangers,  is  injured 
as  a  result  of  the  way  In  which  he  volunta- 
rily uses  the  defective  place  or  appliance,  un- 
der circumstances  indicating  conclusively 
that  his  Injury  would  have  been  avoided  en- 
tirely by  the  slightest  circumspection  on  bis 
part  to  the  end  of  i)erformlng  the  task  in 
another  and  safe  way.  In  such  circumstan- 
ces it  is  clear  the  fault  lies  with  the  injured 
party,  who  voluntarily  cbose  the  dangerous 
mode  or  iMUiner  of  use;  for,  tliough  the  mas- 


ter is  negligent,  his  negligence  becomes  re- 
mote in  the  chain  of  causation,  and  the  volun- 
tary act  of  the  servant  is  the  proximate 
cause  of  the  Injury.  Upon  the  precise  ques- 
tion being  i^esented  to  that  tribunal  for 
judgment  we  apprehend  that,  in  order  to  fnl- 
fill  its  high  mission  of  awarding  exact  Jus- 
tice the  Supreme  Court  will  declare  the  serv- 
ant, who  thus  conclusively  appears  to  have 
Induced  his  injury,  to  have  assumed  the  risk 
incident  to  his  voluntary  act.  A  ruling  to 
the  contrary  will  essentially  abrogate  the 
principle  of  the  recent  cases  of  Fugler  v. 
Botbe.  117  Mo.  475,  22  S.  W.  1113,  Holloran 
V.  Union  Iron  &  Foundry  Co.,  133  Mo.  470, 
85  S.  W.  260,  and  Knorpp  v.  Wagner,  195 
Mo.  637,  03  9.  W.  961,  besides  Stelnhauser  v. 
Spraul,  127  Mo.  641,  28  S.  W.  620,  30  S.  W. 
102,  27  L.  R.  A.  441,  and  Mathls  v.  Kansas 
City  Stockyards  Co.,  185  Mo.  434,  84  a  W. 
66,  which  dlstlnctlvdy  deal  with  a  simple 
appliance  furnished  for  a  simple  use.  How- 
ever this  may  be,  we  all  know  the  law  of 
negligent  torta  is  not  essentially  a  set  of  codi- 
fied rules  which  may  find  appropriate  ap- 
plication for  determination  of  any  and  all 
cases  that  arise,  but  it  Is  a  system  of  prin- 
ciples which  seek  to  attain  a  Just  result  In 
every  instance.  Fundamental  to  the  entire 
doctrine  which  awards  compensation  for  neg- 
ligent Injuries  is  the  principle  which  Inhibits 
the  recovery  from  one  person  for  an  injury 
Inflicted  upon  another  by  his  own  fault 
miat  is  to  say,  it  Is  the  policy  of  the  law  to 
forbid  a  recovery  by  the  plaintiff  if  It  ap- 
pears that  his  own  fault  either  Induced  or 
contributed  to  the  hurt  Now,  in  keeping 
viith  this  principle  there  seems  to  be  a  dis- 
tinct doctrine  of  the  law  touching  the  mat- 
ter of  assumed  risk  which  denies  a  recovery 
to  a  plaintiff  injured  through  the  use  of  a 
defective,  simple  appliance,  in  the  perform- 
ance of  a  simple  task,  If  it  appears  he  knew 
of  the  defect,  and  might  have  avoided  the 
Injury  by  pursuing  another  mode  of  opera- 
tion, almost,  if  not  quite,  as  convenient  and 
practical.  In  such  cases  the  principle  which 
precludes  a  recovery  on  the  theory  of  as- 
sumed risk  Is  especially  appropriate,  for  the 
reason  the  danger  Involved  seldom,  if  ever, 
resides  in  either  the  appliance  to  be  used  or 
the  work  to  be  performed,  but  inheres  rath- 
er in  the  mode  and  manner  the  appliance  is 
used  instead.  No  one  can  doubt  that  in  al- 
most every  case  common  labor  may  be  per- 
formed In  a  simple  manner  with  safety, 
through  the  use  of  a  simple  appliance,  even 
though  defective.  If  only  slight  discretion  Is 
exercised  on  the  part  of  the  person  perform- 
ing the  task.  Then,  too,  it  is  to  be  remem- 
bered that  when  an  appliance  may  be  used 
In  either  a  safe  or  a  dangerous  way,  and  the 
servant  chooses  the  unsafe  Instead  of  the  safe 
way  to  proceed,  it  is  the  servant,  and  not  the 
master,  who,  through  the  voluntary  action  of 
his  own  senses,  directs  the  movement  result- 
ing in  his  hurt. 
We  believe  these  suggestions  to  be  pecu- 
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Uarly  pertinent  to  the  use  of  a  simple  tool  for 
a  simple  purpose.  It  Is  obvious  where  the 
use  of  a  simple  appliance  In  the  performance 
of  commonplace  labor  is  Involved,  and  an  In- 
jury results,  that  the  circumstances  vrlll  sel- 
dom present  a  case  where  a  recovery  should 
be  denied  as  a  matter  of  law  on  the  score  of 
contributory  negligence,  for  to  deny  a  recov- 
ery on  this  ground  Involves  the  Idea  that  the 
danger  must  be  imminent  and  threatening. 
Such  dangers,  as  a  rule,  do  not  Inhere  In 
such  simple  appliances  and  commonplace  la- 
bor, and,  therefore.  If  the  doctrine  of  con- 
tributory negligence  alone  were  to  be  reckon- 
ed with,  recoveries  would  frequently  be  al- 
lowed, violative  of  the  principle  prescribing 
such,  when  the  loss  accrues  through  the  fault 
of  the  injured  party.  And  then,  too,  not  in- 
frequently injuries  occur  through  the  use  of 
defective,  simple  appliances  in  the  perform- 
ance of  simple  labor,  which  are,  in  fact,  in- 
duced by  the  act  of  the  servant  In  using  the 
defective  appliance,  with  full  knowledge  of 
the  defect.  In  an  unsafe  manner,  when  be 
might  have  chosen  the  safe  course  Instead, 
and  the  circumstances  are  such  as  to  pre- 
clude the  Idea  that  the  risk  Is  one  ordinarily 
incident  to  the  employment  A  recovery  In 
instances  of  this  character  may  not  be  pre- 
cluded by  the  general  rule  as  to  assumed 
risk,  which  obtains  In  Missouri,  If  we  are 
to  accept  the  full  meaning  of  broad  language 
used  in  opinions  as  the  rule,  for  the  reason, 
as  thus  formulated,  the  rule  seems  to  be  in- 
adequate to  meet  the  ends  of  precise  Justice 
In  every  case.  It  is  certain  that  to  allow  a 
recovery  In  such  cases  Is  violative  of  the 
fundamental  principle  heretofore  referred 
to,  which,  like  the  polar  star,  points  the  true 
course  for  awarding  or  denying  compensa- 
tion under  the  law  of  negligent  torts. 

In  keeping  with  this  thought,  the  Supreme 
Court  denied  the  right  of  recovery  in  Stein- 
hauser  v.  Spraul,  127  Mo.  641,  28  S.  W-  620, 
30  S.  W.  102,  27  L.  R.  A.  441,  and  predicated 
its  action  in  that  regard  on  the  proposition 
that  the  plalntlCT  had  assumed  the  risk.  In 
that  case  the  negligence  relied  upon  for  a 
recovery  was  that  the  defendant  had  furnish- 
ed the  plaintiff  a  defective  ladder  for  the 
purpose  of  ascending  Into  the  loft  of  a  bam 
to  catch  some  pigeons  to  be  used  at  table. 
The  ladder  was  otherwise  reasonably  safe, 
except  It  was  too  long  for  the  purpose  Intend- 
ed, and  the  defect  complained  of  was  its  un- 
usual length.  It  is  conceded  throughout  the 
case  that  the  ladder  was  defective  for  the 
purpose  furnished,  but  it  is  said  that  it  was 
a  simple  appliance  furnished  for  a  very  sim- 
ple use;  and,  it  appearing  that  the  plaintiff 
knew  and  understood  the  defect,  and  that 
the  injury  resulted  from  the  manner  In  which 
plaintiff  used  It,  she  must  be  regarded  as 
having  taken  the  risk  Incident  to  such  use. 
In  that  case  Judge  Barclay  said:  "The  only 
danger  to  plaintiff  arose  from  the  mode  and 
manner  of  its  use;  and  the  mode  and  manner 
of  using  it,  on  the  occasion  in  question,  were 


within  plaintiff's  own  control.  She  had  used 
It  with  safety  before,  and,  undoubtedly, 
knew  as  much  about  Its  use  for  such  pur- 
poses aa  did  the  defendant  In  my  opinion 
plaintiff  cannot  recover  for  an  Injury  aris- 
ing from  the  manner  in  which  she  saw  fit  to 
place  the  ladder  In  executing  the  order  of  de- 
fendant to  get  the  pigeons." 

In  HoUoran  v.  Union  Iron  &  Foundry  Co., 
133  Mo.  470,  35  S.  W.  2G0,  the  plaintiff  was 
Injured  by  falling  from  the  second  story  of 
the  building  while  engaged  In  assisting  his 
co-employ6s  In  moving  an  upright  derrick  on 
loose  planks  laid  for  that  purpose  across  the 
uncovered  Iron  girders  of  the  floor.  The 
plaintiff's  complaint  was  that  the  defendant 
had  not  furnished  enough  planks  for  the 
purpose.  Among  other  things,  the  court  said, 
substantially,  the  appliances  to  move  tbe 
derrick  and  the  work  being  performed  were 
simple  and  well  understood  by  the  plaintiff; 
he  knew  better  than  any  one  else  whether' 
be  could  handle  himself  safely  In  the  position 
be  assumed  to  aid  in  the  work.  And  as  he 
slipped  and  fell  while  aiding  in  the  perform- 
ance of  such  commonplace  work,  with  such 
simple  appliances,  he  must  be  regarded  as 
having  taken  the  risk  incident  thereto.  To 
the  same  effect  see  Lucey  v.  Hannibal  Oil 
Oo.,  129  Mo.  32,  31  S.  W.  340.  In  the  mot« 
recent  case  of  Mathls  v.  Kansas  City  Stock- 
yards Co.,  185  Mo.  434,  84  S.  W.  6C  the  Su- 
preme Court  in  banc  ruled  the  case  in  Judg- 
ment on  the  same  doctrine,  and  adjudged 
the  servant  to  have  assumed  the  risk  Incident 
to  the  use  of  a  defective  appliance  employed 
for  the  purpose  of  a  soaffold  in  an  engine 
room.  In  that  case  the  plaintiff  was  an  en- 
gineer in  the  defendant's  employ.  He  was 
furnished  a  simple  board  or  plank  to  be  laid 
across  parts  of  the  machinery  for  the  pur- 
pose of  rendering  him  a  support  or  scaffold 
to  stand  upon  while  engaged  In  turning  or 
adjusting  the  governor  of  the  engine  that 
regulated  certain  steam  pumps.  The  board, 
when  in  position,  rested  upon  an  uneven  sur- 
face, and  was  liable  to  tip  or  tilt,  as  It  did. 
The  arrangement,  the  board,  and  uneven  sur^ 
face  together,  completed  the  appliance  which 
w«s  unsafe,  and  plaintiff  knew  of  the  defect. 
Plaintiff  was  Injured  by  the  board  tipping 
and  precipitating  his  fall.  The  case  was  rul- 
ed on  the  doctrine  that  the  appliance  was  a 
simple  one,  and  used  for  a  simple  purpose. 
It  appearing  that  the  plaintiff  had  full 
knowledge  of  the  defect  and  that  be  receiv- 
ed his  injury  through  the  manner  In  whldi 
he  adjusted  or  used  the  appliance,  be  assum- 
ed the  risk  Incident  to  such  use. 

These  cases  are  controlling  authorities. 
An  application  of  the  principle  they  an- 
nounce and  portray  to  the  facts  in  Judgment 
here  compels  us  to  declare  that  the  plain- 
tiff assumed  the  risk  of  injury  under  the 
circumstances  of  bis  hurt  The  relevant 
facts  calling  for  an  application  of  the  doc- 
trine are  that  the  clawbar  furnished,  al- 
though defective,  was  a  simple  appliance. 
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wen  known  and  understood  by  any  one  who 
had  worked  with  it  for  80. minutes,  or,  for 
that  matter,  to  any  one  who  had  seen  It 
used  a  single  time.  The  labor  to  be  perform- 
ed therewith  was  simple  and  commonplace 
as  well,  even  though  it  was  being  performed 
upon  a  railroad.  The  plaintiff  knew  and 
understood  the  defective  condition  of  the 
dawbar,  for  he  testified  that  It  had  slipped 
one  or  more  times  from  under  the  spike  head 
every  time  he  had  used  it,  which.  In  all,  was 
about  10  times,  immediately  preceding  his 
Injury.  It  appears  from  his  testimony  that 
the  only  way  In  which  it  could  be  made  to 
perform  at  all  was  to  drive  it  under  the  spike 
head  with  a  maul,  as  they  did  In  every  in- 
stance. It  appears,  too,  to  be  uncontroverted 
that  It  was  possible  to  raise  the  spikes  by 
means  of  pushing  down  on  the  bar  with  the 
hands,  and  that  it  was  not  absolutely  neces- 
sary to  thtow  the  weight  of  one's  body  across 
it  for  that  puriwse.  In  performing  this  sim- 
ple work,  with  a  simple  tool,  and  with  full 
knowledge  of  the  defect  in  the  bar,  the  plain- 
tiff saw  fit  to  choose  the  more  dangerous  of 
the  two  modes  of  operation  by  throwing  the 
weight  of  his  body  across  the  bar,  which  oc- 
casioned the  injury.  Under  these  circumstan- 
ces he  should  be  ruled  to  have  assumed  the 
risk  incident  to  the  mode  and  manner  thus 
voluntarily  chosen  to  perform  the  service. 

It  is  argued  by  the  plaintiff  that  numerous 
Judgments,  appearing  In  our  reports,  Indicate 
that  liability  has  been  affirmed  frequently  on 
account  of  defective  simple  appliances,  and  no 
reference  has  been  made  to  the  effect  that  the 
plaintiff  assumed  the  risk  incident  thereto. 
This  is  very  true,  Indeed,  but  It  will  be  dis- 
covered on  referring  to  those  cases  that, 
while  the  particular  appliance  Involved  may 
have  been  simple,  the  use  for  which  it  was 
furnished,  and  in  which  it  was  being  employ- 
ed, was  one  which  inhered  with  more  or  less 
danger.  This  fact  presents  an  additional  ele- 
ment to  repulse  the  operation  of  the  principle 
which  invokes  the  doctrine  precluding  a  re- 
covery as  a  matter  of  law  on  the  ground  of 
assumed  risk  unless  it  appears  the  servant 
adopted  a  particular  mode  to  use  the  instru- 
mentality, and  thus  occasioned  the  injury  by 
his  voluntary  act  when  It  could  have  been 
avoided  by  the  exercise  of  discretion  on  his 
part  The  element  referred  to  is  not  present 
here.  In  the  case  now  in  Judgment  the  appli- 
ance, although  defective,  was  a  simple  one, 
the  labor  to  be  performed  therewith  was 
simple,  and  the  danger,  Instead  of  inhering  in 
either  the  appliance  or  the  work,  arose  rather 
from  the  manner  In  which  the  plaintiff  saw 
fit  to  use  the  clawbar,  when  by  exercising 
discretion  he  might  have  used  It  in  a  safe 
way. 

It  is  said  that  this  court  recently  affirmed 
a  liability  on  the  use  of  an  appliance  as  sim- 
ple as  a  common  rope  in  Dando  v.  Home  Tel. 
Co.  (Ma  App.)  120  S.  W.  644.  Such  is  very 
true ;  but  to  advert  a  moment  to  the  facts  of 
that  case:  There  the  rope,  which  Is  said  to  be 


a  simple  appliance,  was  used  for  the  purpose 
of  suspending  a  scaffold  to  a  wire  cable,  prob- 
ably 30  feet  above  the  ground,  and  the  plain- 
tiff was  required  to  work  upon  the  scaffold, 
thus  suspended  high  In  the  air,  while  mend- 
ing another  cable.  The  rope  broke,  and  oc- 
casioned the  Injury  sued  for.  It  does  not 
appear  that  the  plaintiff  knew  the  rope  was 
defective.  This  alone  eliminates  an  essential 
element  for  the  application  of  the  doctrine  of 
assumed  risk.  Although  the  appliance  was 
simple,  the  use  intended,  and  for  which  it 
was  being  employed,  was  highly  dangerous, 
and  In  such  circumstances,  even  If  the  plain- 
tiff knew  the  rope  was  slightly  defective,  bis 
right  of  recovery  was  certainly  not  precluded 
on  the  ground  of  assumed  risk,  as  for, a  sim- 
ple appliance  employed  in  commonplace  work. 
The  use  for  which  the  rope  was  Intended  and 
employed  was  neither  commonplace  nor  sim- 
ple; it  was  highly  dangerous.  Now,  we  be- 
Ueve  bad  this  identical  rope  involved  in  the 
Dando  Case  been  furnished  to  the  plaintiff 
for  the  purpose  of  drawing  a  small  hand  sled 
with  a  sack  of  meal  thereon,  the  result  would 
have  been  otherwise,  that  Is,  If  plaintiff  knew 
of  the  defect  and  understood  the  danger. 
Suppose  the  sled  had  become  caught  or  its 
progress  impeded  by  an  obstruction  in  the 
highway,  and  the  plaintiff  had  thrown  his 
whole  weight  upon  the  rope  to  the  end  of 
dislodging  the  same,  and  thus  received  an 
Injury,  we  apprehend  it  would  have  been  de- 
clared that  he  assumed  the  risk  Incident  to 
such  a  mode  of  performance  voluntarily  cho- 
sen by  him. 

Beeder  v.  Crystal  Carbonate  time  Co.,  129 
Mo.  App.  107,  lOT  S.  \V.  1016,  is  pointed  out 
by  the  plaintiff  also  as  a  case  wherein  this 
court  recently  affirmed  a  liability  on  the  use 
of  an  appliance  so  simple  as  a  rope.  Upon 
examining  the  facts  of  that  case,  it  appears 
an  immense  gin  pole,  28  Inches  at  the  butt 
and  40  feet  in  length,  was  being  erected  by 
means  of  a  certain  block  and  tackle.  A  de- 
fective rope  was  used  for  the  purpose  of  mak- 
ing this  huge  pole  fast ;  as  the  lift  increased, 
the  defective  rope  separated,  and  the  plain- 
tiff was  injured  as  a  result  of  the  falling  of 
the  gin  pole.  These  facts  certainly  present 
no  question  pf  simple  appliance  employed  in 
a  simple  or  commonplace  work,  but,  Instead, 
present  a  situation  which  Inhered  with  extra- 
ordinary danger.  This  element  of  danger 
arising  from  the  circumstances  and  complica- 
tions mentioned  certainly  removed  the  case 
from  the  influence  of  the  doctrine  of  assumed 
risk,  which  obtains  in  respect  to  simple  ap- 
pliances being  used  for  a  single  puriK>se  by  a 
servant  who  is  entirely  familiar  with  the 
defects. 

Then,  too,  the  case  of  Denker  v.  Wolff  Mill. 
Co.,  135  Mo.  App.  340,  115  S.  W.  1085,  relied 
upon  by  the  plaintiff,  is  distinguishable  in 
that  the  use  of  the  rope  furnished  was  preg- 
nant with  a  high  degree  of  peril,  and  that  it 
did  not  appear  plaintiff  was  aware  of  the  de- 
fect   The  plaintiff  was  engaged  In  painting 
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an  iron  smokestack  of  a  mill.  For  the  pur- 
pose  of  suspending  himself  hl^  above  the 
earth,  while  performing  the  task,  the  employ- 
er furnished  him  with  a  defective  rope,  to 
be  made  fast  to  the  top  of  the  smokestack. 
Because  of  the  defect  in  the  rope,  It  sepa- 
rated, and  plalntlfT  was  Injured  through  be- 
ing precipitated  to  the  roof  of  the  engine 
house  below.  The  rope  separated  from  a 
latent  defect  In  the  inside  strands,  which  the 
evidence  conduced  to  show  might  have  been 
detected  by  the  exercise  of  ordinary  care  to 
that  end  on  the  part  of  the  master.  It  ap- 
peared, too,  as  said  In  the  opinion,  "the  weak- 
ness of  the  rope  was  not  obvious  and  discern- 
ible in  a  casual  inspection  such  as  a  servant 
might  be  called  upon  to  make  before  he  used 
it"  It  is  obvious  the  case  presented  no  such 
question  as  that  now  under  consideration. 
Although  the  rope  was  a  simple  appliance, 
the  use  for  which  it  was  furnished  and  em- 
ployed, instead  of  being  simple  In  the  sense 
of  the  law,  was  complicated  and  fraught  with 
great  danger.  Besides  the  plaintiff  was  not 
aware  of  the  defect,  and  it  is  certain  that  no 
risk  is  assumed  unless  the  injured  person 
knows  of  the  defect.  The  entire  doctrine 
rests  upon  the  maxim  "Volenti  non  fit  in- 
juria," and  involves  the  idea  of  both  knowl- 
edge and  assent  Lee  v.  St  Louis,  M.  &  E.  R. 
Co.,  112  Mo.  App.  372,  8T  S.  W.  12.  Other 
cases  relied  upon  by  the  plaintiff  may  l>e  dis- 
tinguished for  like,  or  other  valid,  reasons. 
We  have  examined  them  all.  Those  who  are 
interested  may  read  for  themselves.  They 
are  as  follows:  Huth  v.  Dohle,  76  Mo.  App. 
671;  Warner  v.  C,  R.  I.  &  P.  Ry.  Co.,  62 
Mo.  App.  184;  Beard  v.  American  Car  Co.. 
72  Mo.  App.  583. 

The  case  of  Robbins  v.  Mining  Co.,  105 
Mo.  App.  78,  79  S.  W.  480,  relied  upon  by 
plaintiff,  involved  the  use  of  an  ordinary 
hammer.  Plaintiff  was  Injured  while  break- 
ing stone,  therewith  at  the  mine.  It  appears, 
too,  that  he  knew  of  the  defect  In  the  ham- 
mer. The  court  held  he  was  entitled  to  re- 
cover. The  simple  appliance  doctrine  was 
not  urged  upon  the  court  as  a  ground  of 
nonliability.  However  that  may  be,  the  doc- 
trine was  not  pertinent  on  the  facts  of  that 
case;  for,  although  the  appliance  was  sim- 
ple, and  the  work  being  performed  therewith 
was  simple  as  well,  and  the  plaintiff  knew 
of  the  defect  in  the  hammer.  It  appears,  too, 
that  he  had  complained  to  the  superintend- 
ent because  of  the  defective  tool,  and  had 
been  promised  a  new  one.  Under  such  cir- 
cumstances the  plaintiff  would  not  be  pre- 
cluded from  a  recovery  under  our  law  until 
at  least  a  reasonable  time  had  expired.  Un- 
til then  the  plaintiff  was  justified  in  continu- 
ing at  the  work  with  a  defective  hammer, 
and  would  not  be  adjudged  to  have  assumed 
the  risk  while  thus  awaiting  a  reasonable 
time  for  the  superintendent  to  fulfill  his 
promise.  Conroy  v.  Vulcan  Iron  Works,  62 
Mo.  33;  Holloran  v.  Union  Iron  &  Foundry 
Co.,  133  Mo.  470,  480,  481,  35  S.  W.  2G0;  Ste- 


phens ▼.  H.  A  St  J.  R.  Co.,  96  Mo.  207,  9  S. 
W.  589,  9  Am.  St  Rep.  336.  The  same  may 
be  said  of  the  case  of  Duerst  ▼.  St  Louis 
Stamping  Co.,  163  Mo.  607,  63  S.  W.  827.  In 
that  case  the  plaintiff  was  engaged  in  miag 
a  single  steel  hammer  in  pounding  and  bend- 
ing wires  used  In  connection  with  the  manu- 
facture of  granite  and  tinware  articles.  In 
doing  the  work,  the  wire  was  laid  upon  a 
steel  mandrel,  whereon  plaintiff  would  de- 
liver strokes  with  the  hammer.  A  sliver  of 
steel  separated  from  the  hammer,  and  in- 
jured the  plaintiff's  eye.  The  case  seems  to 
be  one  where  both  the  appliance  employed 
and  the  work  being  performed  were  reason- 
ably simple,  although  some  danger  essen- 
tially inhered.  No  question  of  assumed  risk 
was  presented  because  of  a  simple  appliance 
being  employed  in  a  simple  work.  It  ap- 
pears the  plaintiff  knew  of  the  defect  in  the 
hammer,  and  had  complained  thereof  to  his 
foreman,  who  examined  the  hammer,  and 
assured  him  that  it  was  sufficient  for  the 
purpose.  On  the  following  day  the  plaintiff 
was  injured  because  of  the  defect  mentioned. 
It  appears,  too,  the  plaintiff  was  an  inex- 
perienced man,  and  his  employer  and  the 
foreman  were  experienced.  These  facts  ap- 
pearing, together  with  the  fact  that  plaintiff 
had  complained  and  been  assured  by  his  em- 
ployer that  the  hammer  was  sufficient  for 
the  purpose,  removed  the  case  from  the  In- 
fluence of  the  rule  hereinbefore  referred  to 
with  respect  to  assumed  risks,  for,  as  the 
court  said  in  the  opinion,  "he  bad  a  right  to 
believe  that  the  foreman's  superior  knowl- 
edge of  Bu<A  tools  gave  him  to  know,  after 
examining  it  that  although  the  hammer 
had  chipped,  yet  it  would  not  continue  to  do 
so,  or  that  no  danger  from  its  use  was  to 
be  apprehended."  Duerst  ▼.  St  Louis 
Stamping  Co.,  163  Mo.  607,  63  S.  W.  827. 
See,  also,  Sullivan  ▼.  H.  &  St  J.  R.  Co.,  107 
Mo.  66,  78,  17  S.  W.  748,  28  Am.  St  Rep. 
388;  Stephens  v.  H.  &  St  J.  R.  Co.,  96  Mo. 
207,  9  S.  W.  589,  9  Am.  St  Rep.  836. 

There  has  been  more  or  less  said  in  this 
state  touching  the  matter  of  simple  appli- 
ances furnished  by  the  master  for  a  simple 
use,  and  some  of  the  authorities  seem  to 
rest  the  doctrine  of  nonliability  in  such  cir- 
cumstances on  one  ground,  and  some  on  an- 
other. In  this  state  of  the  law  we  have  felt 
justified  in  treating  the  question  at  consid- 
erable length,  to  the  end  of  contributing  our 
mite  toward  elucidating  and  developing  the 
principle,  as  we  understand  It  that  it  may 
be  administered  in  a  practical  manner  on 
such  groups  of  facts  as  invoke  its  appro- 
priate application. 

It  is  thought  proper,  too,  to  point  out  that 
notwithstanding  a  line  of  adjudication  which 
is  generally  believed  to  have  curtailed  our 
law  on  assumed  risk  to  the  extent  of  casting 
upon  the  servant  such  risks  only  as  are  ordi- 
narily incident  to  the  employment  there 
still  remains  a  parcel  of  the  old  doctrine^ 
which  is  frequently,  and  we  believe  proper^ 
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ty,  applied  when  the  appliance  and  the  labor 
are  simple,  and  the  defect  Is  known  to  the 
■errant.  In  such  clrcnmstances,  it  the  In- 
]IU7  complained  of  results  from  the  mode  or 
manner  tn  which  the  servant  used  the  ap- 
pliance, and  might  have  been  obviated  by  ns- 
Jag  It  to  the  same  end  in  another  practical 
manner,  the  risk  Is  still  treated  as  one  as- 
sumed, for  of  two  modes,  one  reasonably 
safe  and  one  unsafe,  the  servant  appears  to 
have  voluntarily  selected  the  one  am>earlng 
unsafe,  and  thereby  Invoked  the  application 
of  the  doctrine  portrayed  in  the  maxim  "Vo- 
lenti non  fit  Injuria." 

The  judgment  should  be  reversed.  It  Is  so 
ordered. 

REYNOLDS,  P.  J.,  concurs. 

GOODBt  J.  (dissenting).  I  do  not  feel  free 
to  concur  In  the  opinion  of  the  court  In  this 
case.  From  the  principles  and  general  rea- 
soning of  the  opinion,  considered  as  abstract 
statements  of  the  law,  I  might  not  dissent 
If  the  question  was  an  open  one  in  Missouri. 
However,  In  view  of  the  Inexperience  of 
plaintiff  In  the  work  he  was  doing  when 
hurt,  and  his  entire  Ignorance  according  to 
bis  testimony,  of  what  would  be  a  good  and 
safe  clawbar,  I  doubt  If  the  propositions 
could  be  justly  applied  to  him  In  any  event 
But  it  seems  to  be  settled  in  this  state  that 
an  employ^  does  not  assume  the  risk  of  de- 
fective tools  negligently  furnished  for  his 
use  by  an  employer.  This  has  been  decided 
In  many  recent  cases.  There  might  be  some 
question  about  whether,  even  if  the  crow- 
bar was  defective,  it  was  the  kind  of  an  in- 
strument from  which  the  defendant,  lu  the 
exercise  of  ordinary  prudence,  should  have 
anticipated  mischief  if  an  employe  attempt- 
ed to  use  It  But  It  seems  the  whole  thing 
occurred  under  the  eye  of  the  foreman,  and 
I  am  not  sure  such  danger  from  Its  use 
would  not  have  been  anticipated  by  an  em- 
ployer of  ordinary  prudence  so  that  plain- 
tiff should  be  nonsuited  on  that  ground  as 
a  matter  of  law.  I  deem  the  opinion  In  con- 
flict with  various  decisions  of  the  Supreme 
Court,  Including  Dafcan  v.  Chase  Merc.  Co., 
197  Mo.  238,  94  S.  W.  944,  and  the  cases  cit- 
ed In  the  opinion  In  that  case  on  page  267 
of  197  Mo.,  page  944  of  94  S.  W..  and  stUl 
other  opinions  which  are  not  cited.  •  Where- 
fore I  respectfully  dissent  from  the  conclu- 
sion of  the  majority,  and  ask  that  the  case 
be  certified  to  the  Supreme  Court  for  final 
determination. 


MARSHALL  ▼.  MOORE. 
(St  Lonis  Court  of  Appeals.     Missoori.     Jan. 
18,  1910.) 

1.  Repixviw  (I  67*)— Petition— SumciENCT. 

Where,  in  .replevin,  the  affidavit  stated  the 

value  of  the  property,  and  that  it  had  not  been 


seised  under  any.  process,  execution,  or  attach- 
ment, the  petition  was  sufficient,  though  It  did 
not  state  such  facts. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  I  207;  Dec.  Dig.  i  57.*] 

2.  Pbopebtt  ({  4*)— "Real  Bbtatb." 

A  building  is  not  necessarily  part  of  the 
"real  estate." 

[Ed.  Note.— For  other  cases,  see  Property, 
Cent  Dig.  i  5 ;   Dec.  Dig.  |  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6939-6!)51 ;    vol.  8,  pp.  7778,  7779.] 

Z.  Appkai.  and  Ebbob  (§  909*)  —  Pbebukf- 

noNs. 

In  replevin  for  a  building,  it  would  be  pre- 
sumed, in  support  of  a  judgment  for  plaintiff, 
in  the  absence  of  proof,  that  it  was  t>ersonal 
property. 

[Bd.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3075;   Dec  Dig.  }  909.*] 

Appeal  from  Circuit  Court,  Mississippi 
County ;  Henry  C.  Riley,  Judge. 

Action  by  W.  T.  Marshall  against  Mary  H. 
B.  Moore,  as  administrator  of  the  estate  of 
J.  Handy  Moore,  deceased.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

L.  R.  Thompson,  for  appellant  Russell  ft 
Deal  and  Boone  &  Lee,  for  respondent 

GOODE,  J.  Replevin  for  one  box  ware- 
house, 80  feet  long  and  30^^  feet  wide,  situ- 
ated on  the  right  of  way  of  the  Cairo  Branch 
of  the  St  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  where  the  same  croeses 
section  36,  township  27,  range  10,  in  Missis- 
sippi county,  Mo.,  at  a  railway  station  known 
as  Hough's  Station.  It  is  alleged  the  ware- 
house was  personal  property,  and  was  In  the 
possession  of  respondent  until  November  22, 
1905,  when  appellant's  decedent  by  his  em- 
ployes and  agents,  forcibly  and  wrongfully 
took  possession  of  it  and  thereafter  withheld 
possession  from  respondent  to  his  damage 
In  the  sum  of  $25.  After  an  appeal  was  al- 
lowed, the  original  defendant  J.  Handy 
Moore,  died,  and  the  action  was  revived  in 
this  court  in  the  name  of  his  administratrix, 
Mary  H.  B.  Moore.  There  is  no  bill  of  excep- 
tions, and  the  appeal  Is  here  on  the  record 
proper. 

The  point  Is  made  against  the  judgment 
that  the  petition  does  not  allege  the  value  of 
the  property,  or  that  it  had  not  been  seized 
under  any  process,  execution,  or  attachment 
Counsel  for  appellant  say  these  averments  do 
not  appear  In  the  petition,  which  is  true ;  and, 
further,  that  no  affidavit  containing  them  was 
filed  in  support  of  the  petition,  as  to  which 
matter  counsel  is  in  error.  Though  the  ab- 
stract of  the  record  prepared  by  him  does  not 
show  an  affidavit  and  bond,  the  counter  ab- 
stract filed  by  respondent  does  show  both, 
and  in  the  former  the  value  of  the  property 
In  dispute  Is  laid  at  $300,  and  it  Is  averred 
the  same  had  not  been  seized  under  any  pro- 
cess, execution,  or  attachment  against  the 
property  of  respondent  but  was  wrongfully 
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detained  by  aK>enaiit  Stating  these  facts 
in  the  afBdavlt  was  sufficient.  Schaffer  v. 
Faldwescli,  16  Mo.  337.  Tlie  court  appears 
to  bare  found  the  value  above  tbe  amount 
stated  in  the  affidavit,  but  no  point  has  been 
made  about  this  finding. 

It  is  argued  the  judgment  should  be  re- 
versed, because  the  action  is  to  recover  a 
building,  which  was  part  of  the  realty.  The 
petition  avers  it  was  personal  property,  and 
it  might  have  been ;  for  a  building  is  not  nec- 
essarily part  of  the  realty.  The  one  in  ques- 
tion was  on  the  right  of  way  of  the  railroad 
company,  and  It  ought  to  be  presumed,  in 
support  of  tbe  Judgment  and  in  the  al>sence 
of  proof  to  the  contrary,  it  was  put  there  pur- 
suant to  some  agreement  between  the  owner 
and  the  railway  company,  which  left  it  the 
personal  property  of  respondent.  Cobbey,  Re- 
plevin (2d  Ed.)  §  364. 

The  judgment  is  affirmed.    All  concur. 


STATE  V.  COWAN. 

(St  Louis  Court  of  Appeals.     Missonil.     Jan. 

18,  1010.) 

Courts  (8  231*)— Appellate  JtrEiSDionoN— 
Supreme  Court  —  Constitutional  Ques- 
tion. 

Wbeie  a  constitutional  question  is  raised, 
it  remains  in  the  case  so  as  to  give  the  Supreme 
Court  exclusive  appellate  jurisdiction,  though  it 
has  been  passed  on  by  such  court  and  is  no 
longer  a  constitutional  question  in  this  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {  658;   Dec  Dig.  §  231.»] 

Appeal  from  Circuit  Court,  Wayne  County ; 
Jas.  L.  Fort,  Judge. 

J.  D.  Cowan  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Cause  cer- 
tified to  the  Supreme  Court 

The  defendant  in  this  case  was  Indicted  In 
the  circuit  court  of  Wayne  county;  two  in- 
dictments being  returned  against  him,  the 
first  containing  one  count,  the  second  contain- 
ing two  counts,  each  indictment  charging  the 
defendant  with  willfully  and  unlawfully  sell- 
ing intoxicating  liquor  to  three  different  par- 
ties at  different  dates,  in  violation  of  the 
local  option  law,  which  it  is  charged  in  each 
indictment,  and  in  each  count,  has  been 
adopted  in  the  county  of  Wayne  prior  to 
tbe  commission  of  the  alleged  offenses.  The 
indictments  were  consolidated.  Defendant, 
when  arraigned.  Interposed  a  motion  to  quash, 
claiming  that  the  local  option  law  was  in 
violation  of  the  Constitution  of  this  state 
and  of  tbe  Constitution  of  the  United  States 
in  various  particulars  set  out  This  was 
overruled ;  exceptions  being  duly  saved.  De- 
fendant thereupon  entered  a  plea  of  not 
guilty,  went  to  trial,  was  convicted  on  two 
counts,  bis  fine  assessed  at  $300  on  each 
count,  and  Judgment  went  against  him  for 
tbe  fine  assessed.  Thereupon  he  filed  his  mo- 
tion   for    new    trial,    which,    among    other 


groonda,  was  founded  on  the  alleged  error 
of  the  court  in  overruling  his  motion  to 
quash  the  indictment  This  was  ovnruled 
and  exceptions  dnly  saved.  Motion  In  ar- 
rest of  judgment  was  filed  In  due  time,  baa- 
ed upon  the  allegation  that  the  indictment  is 
insufficient  In  law.  In  that  it  does  not  charge 
any  offense  against  the  defendant  "for  tbe 
reasons  set  out  In  defendant's  motion  to 
quash  heretofore  filed  herein."  This  was 
overruled,  exception  duly  saved,  and  the  case 
appealed  to  this  court 

Abblngton  &  Phillips,  for  appellant  J.  F. 
Meador  and  O.  L.  Munger,  for  tbe  State. 

RBYNOIiDS,  P.  J.  (after  stating  the  facts 
as  above).  A  full  transcript  of  the  record 
has  been  dnly  filed  in  this  court,  although 
no  bond  or  order  operating  as  a  stay  of  pro- 
ceedings appears  in  the  record;  leave,  how- 
ever, being  given  to  file  an  appeal  bond. 
There  has  been  no  compliance  whatever  with 
the  rules  of  court  or  with  the  statute,  so  far 
as  relates  to  filing  abstracts  or  briefs;  nor 
is  there  an  assignment  of  or  a  joinder  in  er- 
ror. This  Is  a  criminal  case,  and  under  sec- 
tion 2716,  Rev.  St  1899  (Ann.  St  1906,  p. 
1595),  neither  an  assignment  of  error  or 
joinder  in  error  Is  necessary,  "but  the  court 
shall  proceed  upon  the  return  thereof  with- 
out delay  and  render  Judgment  upon  the  rec- 
ord before  them."  In  the  record  before  us 
the  constitutionality  of  what  is  known  as  tbe 
local  option  law,  under  the  CJonstltutlon  of 
this  state  and  under  that  of  the  United 
States,  Is  distinctly  challenged,  both  by  the 
motion  to  quash  and  by  the  motion  for  a  new 
trial,  as  well  as  by  the  motion  In  arrest 
While  the  constitutionality  of  the  local  op- 
tion law  has  been  passed  on  and  that  law 
sustained  on  practically  all  of  the  points 
here  made,  as  far  as  we  have  looked  Into  the 
record,  and  while  it  may  be  said  of  that 
question,  as  was  said  by  the  Supreme  Court 
in  the  case  of  Lee  v.  Jones,  181  Mo.  291,  loc. 
dt  297,  79  S.  W.  927,  103  Am.  St.  Rep.  596, 
referring  to  the  law  authorizing  a  verdict  In 
civil  cases  on  the  concurrence  of  nine  jurors, 
that  this  question  concerning  the  local  op- 
tion law  "is  no  longer  a  constitutional  ques- 
tion in  this  state,"  the  Supreme  Court  in 
the  later  case  of  Meng  v.  St.  L  &  Sub.  Ry. 
Co.,  183  Mo.  6S,  81  S.  W.  907,  held  that,  not- 
withstanding the  decision  of  the  Supreme 
Court  as  to  the  constitutionality  of  a  law  in 
a  given  case,  while  It  was  the  law  of  that 
case,  the  former  decisions  "could  no  more 
eliminate  the  constitutional  question  from 
this  case  than  the  decision  of  any  principle 
of  law  In  one  case  could  eliminate  that  ques- 
tion from  another  case."  This  latest  deci- 
sion of  the  Supreme  Court  seems  to  us  to  be 
controlling  and  to  be  In  harmony  with  a  long 
line  of  cases,  commencing  with  that  of  State 
ex  rel.  Campbell  v.  St  Louis  Court  of  Ap- 
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peals,  87  Mo.  276,  10  S.  W.  874,  down  to 
State  ex  rel.  Cartice  v.  Smltb,  177  Mo.  69, 
75  S.  W.  6^,  In  wblch  latter  case  Judge 
Marshall,  speaking  for  tbe  court  In  banc,  and 
referring  to  the  rule  of  practice,  announced 
by  the  Supreme  Court  of  the  United  States 
in  the  case  of  New  Orleans  Water  Works  v. 
Louisiana,  185  U.  S.  836,  22  Sup.  Ct  691,  46 
Ij.  Ed.  936,  "that,  when  the  constitutional 
question  raised  or  necessarily  inrolved  has 
been  ejcpUcltly  decided  In  another  case,  it 
will  not  be  regarded  as  properly  in  a  sub- 
sequent case,"  holds  (177  Mo.,  loc.  cit  96, 
75  S.  W.  625),  that  the  practice  in  our  Su- 
preme Court  Is  exactly  the  reverse,  quoting, 
among  other  cases.  State  ex  rel.  Dugan  v. 
Kansas  City  Court  of  Appeals,  105  Mo.  299, 
16  S.  W.  853,  as  well  as  several  other  cases  to 
the  same  effect. 

On  the  authority  of  these  cases,  which  we 
hold  to  be  the  latest  controlling  decisions  of 
the  Supreme  Court  on  the  matter  of  which 
we  have  any  knowledge,  this  cause  is  certi- 
fied to  the  Supreme  Court  of  the  state,  as  a 
case  which  on  the  record  Involves  the  con- 
struction of  the  Constitution  of  the  state  of 
Missouri  and  that  of  the  United  States.  All 
concur. 


STATE  V.  COWAN. 

(St  Louis  Court  of  Appeals,     Missouri.     Jan. 
18,  1910.) 

CouBTs  (8  231*)— Appellate  Jubisdictiok— 

CoNsnTnnowAi.  Question. 

Where  no  briefs  are  filed  on  an  appeal,  but 
the  transcript  discloses,  in  the  motion  for  a 
new  trial,  an  assignment  of  error  to  the  over- 
ruling of  a  motion  to  quash  the  indictment  for 
violating  the  local  option  law,  based  on  the  the- 
ory that  the  law  was  special  and  nnconstitu- 
tiona),  it  raises  a  constitutional  question  requir- 
ing transfer  of  appeal  to  Supreme  Court. 

TEd.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  I  658;   Dec.  Dig.  J  231.»] 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty; Jas.  L.  Fort,  Judge. 

J.  D.  Cowan  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Cause 
transferred  to  the  Supreme  Court  for  deci- 
sion. 

Abblngton  &  Phillips,  for  appellant  J.  F. 
Meador  and  O.  L.  Munger,  for  the  State. 

GOODE,  J.  Appellant  was  prosecuted  on 
an  indictment  for  violating  the  local  option 
law  charged  to  have  been  in  force  in  Wayne 
county,  by  selling,  on  January  5,  IOCS,  a 
pint  of  whisky  to  Mrs.  G.  Grandplerre;  the 
same  not  being  sold  for  wine  or  sacramental 
purposes,  or,  being  pure  alcohol,  for  medic- 
inal or  mechanical  purposes.  The  trial  re- 
sulted in  defendant  being  found  guilty  and 


fined,  from  which  conviction  he  took  this 
appeal. 

No  briefs  have  been  filed,  but  we  have 
read  the  transcript  and  looked  into  the  mo- 
tion for  new  trial  for  an  assignment  of  er- 
rors. One  error  assigned  Is  the  overruling 
of  the  motion  to  quash  the  indictment  The 
motion  proceeded  on  the  theory  the  local  op- 
tion law  was  a  special  law  and  unconstitu- 
tional. Tills  raises  a  constitutional  ques- 
tion which  was  decided  adversely  to  the  ap- 
pellant, and  the  cause  will  be  transferred  to 
the  Supreme  Court  for  decision,  for  the  rea- 
son stated  in  State  v.  Cowan  (case  No.  11,- 
674)  124  S.  W.  586. 

It  is  so  ordered.    All  concur. 


STATE  V.  COWAN. 

(St  Louis  Court  of  Appeals.     Missouri.    Jan. 

18,  1910.) 

1.  Cbiminai,  Law  (8S  1108,  1104*)— Appeal 
Without  Supsbsedeas  —  Filing  Tban- 
BCBiPT  OB  Abstract  op  Recobd. 

Where  an  appeal  is  without  a  supersedeas, 
it  is  appellant's  duty  to  file  a  full  transcript  or 
an  abstract  of  the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §  2881 ;   Dec.  Dig.  §§  1103,  1104.»] 

2.  CBimNAL  Law  (|  n82*)— Appeal— Aitibm- 
AKCE— Ebbob  Not  Shown. 

Where  the  only  record  before  the  court  on 
appeal  is  the  judgment  following  the  verdict 
assessing  a  fine,  and  there  is  no  error  to  be 
found  therein,  it  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  Si  3204,  3205;  Dec.  Dig.  §  1182.»] 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty; Jas.  L  Fort,  Judge. 

J.  D.  Cowan  was  convicted  of  violating  the 
local  option  law,  and  be  appeals.    Affirmed. 

Abblngton  &  PhllUps,  for  appellant.  J.  F. 
Meador  and  O.  L  Munger,  for  the  State. 

REYNOLDS,  P.  J.  In  this  case  the  only 
record  before  us  is  the  Judgment  following 
the  verdict  of  the  Jury,  assessing  a  fine  of 
$1,200  against  the  defendant  for  selling  in- 
toxicating liquors  In  Wayne  coimty  on  four 
different,  occasions.  The  certificate  of  the 
clerk  sets  out  that  after  the  rendition  of  the 
Judgment,  and  on  August  17,  1908,  defend- 
ant filed  an  afOdavit  for  appeal,  and  that  the 
appeal  was  granted.  No  abstract  of  the  rec- 
ord is  on  file.  Nothing  in  the  record  before 
us  shows  that  a  supersedeas  was  asked  or 
awarded.  It  Is  the  duty  of  .appellant,  in 
such  case,  to  file  a  full  transcript  of  the  rec- 
ord or  an  abstract  thereof.  State  v.  Cald- 
well et  al.,  21  Mo.  App.  C45.  As  he  has  not 
done  so  In  this  case,  there  is  nothing  before 
us  but  such  of  the  record  as  is  above  recited. 

Finding  no  error  In  that,  the  Judgment  of 
the  circuit  court  is  affirmed.    Ail  concur. 
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BICK  V.  MATJPIN  et  al. 

(St  Lovia  Court  of  Appeals.     Missonti.     Jan. 

18,  1910.) 

Pbocess  (I  61*)— Sbbvice  Outsidb  State. 

The  service  of  process  in  another  state  on 
defendants  residing  there,  in  compliance  with 
Rer.  St.  1899,  f  582  (Ann.  St.  1906,  p.  608), 
conferred  no  jnrisdiction  over  them,  where  there 
was  no  averment  in  the  petition  that  they  were 
nonresidents,  and  no  afiSdavit  to  such  effect  was 
filed. 

[Bd.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  I  69;   Dec.  Dig.  f  61.*] 

Appeal  from  Circuit  Court,  Monroe  (boun- 
ty ;  David  H.  Eby,  Judge. 

Action  by  J.  J.  Blclt  against  W.  A.  Maupln 
and  others.  From  a  Judgment  In  faror  of  de- 
fendants, plaintiff  appeals.    Affirmed. 

T.  P.  Bashaw  and  P.  T.  Barrett,  for  ajh 
pellant  W.  H.  Barnes  and  J.  H.  Whltecot- 
ton,  for  respondents. 

OOODE,  J.  This  Is  a  proceeding  in  equity 
to  subject  certain  personal  property  of  de- 
fendant F.  M.  Stalker,  to  the  Hen  of  a  Judg- 
ment for  $420  obtained  against  him  by  plain- 
tiff In  the  circuit  court  of  Monroe  county 
April  20,  1901.  The  petition  alleges  an  exe- 
cution was  sued  out  on  the  Judgment  Decem- 
ber 2,  1901,  and  was  levied  by  the  sheriff  on 
ttae  personal  property  in  controversy,  the  ar- 
ticles of  which  are  not  enumerated.  Though 
the  statements  of  the  petition  are  vague,  It 
charges  in  a  way  that  defendant  W.  A.  Mau- 
pln asserted  a  claim  to  a  portion  of  the  prop- 
erty levied  on  as  his  own,  and  a  claim  to  a 
Hen  on  the  remainder  to  secure  payment  of 
the  rent  of  a  farm  said  Stalker  occupied  as 
tenant  of  Maupln,  as  some  of  the  property 
consisted  of  crops  grown  by  Stalker  on  the 
farm  in  the  year  1901.  In  the  petition  a  ver- 
ified claim  or  notice  of  ownership  of  part 
of  the  property  and  of  a  lien  on  the  remain- 
der is  set  forth,  with  an  averment  that  the 
notice  had  been  served  on  the  sheriff  by  Mau- 
pln, and  thereupon  the  sheriff  released  the 
property  to  him.  Two  other  defendants  in 
the  case  are  T.  J.  Buerk  and  Chas.  T.  Stalk- 
er. The  petition  says  the  rent  due  Maupln 
from  Stalker  had  been  paid  by  Buerk;  that 
Maupln,  Buerk,  F.  M.  Stalket,  and  Chas.  T. 
Stalker  conspired  and  confederated  to  repre- 
sent the  rent  had  not  been  paid,  and  thereby 
prevent  collection  of  plaintiff's  Judgment  It 
is  prayed  the  four  defendants  be  compelled  to 
account  for  and  show  what  money  bad  been 
paid  on  the  rent  or  security  given  therefor; 
that  plaintiff  be  allowed  a  full  accounting  be- 
tween defendants  and  himself,  and  for  other 
proper  relief. 

Buerk  and  Maupln,  who  are  residents  of 
this  state,  were  served  personally  with  writs 
of  summons;  but  the  writs  issued  for  Chas. 
T.  Stalker  and  F.  M.  Stalker  were  returned 
by  the  sheriff  of  Monroe  county,  "Not  found." 
The  former  resided  In  Van  B«ren  county, 


Iowa,  and  the  latter  in  Ooles  county.  111.  So, 
after  the  non  est  return,  process  was  Issued 
to  the  sheriff  of  0>les  county.  III.,  command- 
ing him  to  summon  F.  M.  Stalker  to  appear 
and  answer  to  plaintiff's  cause  on  Monday, 
December  7,  1903,  and  the  like  summons  was 
Issued  to  the  sheriff  of  Van  Buren  county, 
Iowa,  for  Chas.  T.  Stalker.  These  writs  were 
served  and  returns  made,  verified  by  the  af- 
fidavits of  the  foreign  sheriffs  in  compliance 
with  the  statute  of  this  state.  Rev.  St  1899, 
i  682  (Ann.  St  1906,  p.  608).  The  two  Stalk- 
ers did  not  answer  or  appear,  and  plaintiff 
asked  for  a  default  Judgment  against  them, 
which  request  the  court  refused,  holding  they 
had  not  been  summoned,  so  as  to  confer  Juris- 
diction over  them.  Plaintiff  excepted  to  the 
ruling  of  the  court,  elected  to  stand  on  ttae 
service  on  said  defendants,  and  refused  to 
proceed  against  ttae  defendants  Maupln  and 
Buerk.  Wherefore  the  cause  was  dismissed 
for  want  of  prosecution,  and  it  was  adjudged 
Maupln  and  Buerk  have  and  recover  of  plain- 
tiff their  costs.  From  this  Judgment  plain- 
tiff  appealed,  and  assigns  for  error  that  ttae 
writs  of  summons  issued  for  the  nonresident 
defendants  were  properly  served  and  gave 
the  court  Jurisdiction  over  said  defendants. 

This  position  Is  not  well  taken,  because 
there  was  no  averment  In  the  petition  the 
foreign  defendants  were  nonresidents  of  this 
state,  nor  was  an  affidavit  to  that  effect  filed; 
hence  process  could  not  be  Issued  for  them. 
Wright  V.  Hlnk,  193  Mo.  130,  91  S.  W.  933. 

The  Judgment  is  affirmed.    All  concur. 


WADDEUi  V.  CHICAGO  ft  A.  RY.  CO. 

(St  Louis  Court  of  Appeals.     Missouri.    Jan. 
18,  1910.) 

1,  Railboads  (i  484*)  — Fiais  — BviDBNCB— 

SUFFICIKNCT. 

In  an  action  against  a  railroad,  held  a 
question  for  the  jury  whether  a  fire  was  set  by 
one  of  defendant's  locomotives. 

[Ejd.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  484.*] 

2.  Railboads  (|  464»)— Fibks— Causb. 

Under  Rev.  St  1899,  {  1111  (Ann.  St 
1906,  p.  963),  making  a  railroad  liable  for  in- 
juries by  fire  communicated  by  a  locomotive,  in 
an  action  for  such  injuries,  plaintiff  was  bound 
to  prove,  not  only  that  the  damage  came  from 
one  of  defendant's  trains,  but  from  fire  emitted 
from  a  locomotive,  and  not  by  fire  which  es- 
caped in  some  other  mode  from  the  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  464.  •] 

Appeal  from  CArcuit  Court,  Pike  County; 
David  H.  Eby,  Judge. 

Action  by  W.  H.  WaddeU  against  the  Chi- 
cago ft  Alton  Railway  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Scarrltt,  Scarrltt  &  Jones,  for  appellant 
Dempsey  &  McGInnIs,  for  respondent. 
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600DE,  J.  Plaintiff  sued  to  recover  for 
the  loss  of  oats,  hay  In  stack,  a  meadow  of 
timothy  and  other  grasses,  and  60  rails,  stat- 
ed to  have  been  destroyed  by  a  fire  set  out 
by  one  of  defendant's  locomotives.  A  ver- 
dict and  Judgment  were  given  In  his  favor 
for  ^50,  and  defendant  appealed,  contend- 
ing the  evidence  did  not  prove  the  flre  was 
•et  by  one  of  Its  locomotives.  Stating  the 
evidence  In  the  phase  most  ftivorable  to 
plaintiff,  the  facts  shown  are  these:  Tbe 
fire  broke  out  about  no<»  of  a  day  In  October, 
or  was  discovered  at  that  time.  Defend- 
ant's railroad  runs  through  plalntlflfs  farm, 
and  some  time  from  20  minutes  to  half  an 
hour  after  a  freight  train  had  passed  plain- 
tiff detected  the  flre.  He  said  he  knew  It  was 
before  12  o'clock,  for  he  was  eating  an  early 
dinner,  was  between  half  past  11  and  a  quar- 
ter to  12.  He  had  been  hauling  posts,  and 
while  doing  so  saw. a  train  going  west  just 
after  11  o'clock;  could  not  state  the  time 
definitely;  did  not  notice  bow  many  cars  the 
train  had  or  what  kind  of  an  engine;  did  not 
pay  much  attention  to  It;  bad  a  meadow  In 
timothy,  clover,  red  top,  and  blue  grass.  The 
wind  was  blowing  from  the  northeast,  which 
would  carry  the  flre  toward  the  southwest 
where  the  meadow  burned.  The  weather 
was  dry.  Defendant's  right  of  way  had  been 
mowed,  but  not  raked,  and  there  was  dry 
grass  over  It.  The  flre  started  on  the  right 
of  way  and  burned  into  plaintiff's  fields. 
He  could  see  where  It  started,  where  it 
caught  on  the  right  of  way,  thence  burning 
into  the  fields  and  toward  the'  south,  caught 
on  the  right  of  way  20  feet  from  the  railway 
track,  burned  10  acres  of  the  previous  sum-- 
mer'B  grass,  and  then  ran  into  a  meadow 
where  it  burned  20  acres,  and  in  so  doing 
burned  3  stacks  of  hay  and  10  tons  of  oats 
which  bad  been  ricked  up  In  the  field.  Dead 
grass  and  weeds  were  still  on  the  right  of 
way  where  the  flre  started.  The  wind  blew 
the  flre  out  Into  the  fields  before  it  had  burn- 
ed much  on  the  right  of  way.  Another  wit- 
ness testified  to  seeing  a  freight  train  go- 
ing east  between  11  and  12  o'clock,  and  prob- 
ably a  half  hour  later  he  saw  the  fire  burn- 
ing "right  along  close  to  the  fence  at  the 
right  of  way,"  and  plalntlfTs  rick  was  burn- 
ing. This  witness  said  there  was  flre  on  the 
light  of  way  and  burning  back  toward  it, 
but  was  not  as  much  as  in  the  meadow 
where  there  was  high  grass.  The  right  of 
way  had  been  mowed  and  the  trash  was  on 
the  ground,  not  having  been  raked  off;  could 
not  tell  what  kind  of  a  train  he  saw  going 
east,  as  witness  was  three-fourths  of  a  mile 
from  it;  was  a  freight  train.  This  was  be- 
tween half-past  11  and  12  o'clock.  Such,  in 
substance,  is  the  evidence  regarding  the 
source  of  the  fire. 

To  our  minds  the  evidence  is  quite  per- 
suasive that  the  fire  was  ignited  from  a 
spark  or  ember  emitted  from  one  of  the  loco- 
motives which  passed  a  short  time  before  the 


fire  was  seen.  This  was  the  probable  origin 
of  it,  considering  all  the  facts  in  proof,  and 
probability  is  the  most  that  can  be  estab- 
lished either  by  direct  or  circumstantial  evi- 
dence. The  direct  testimony  of  witnesses  is 
affected  as  to  cogency  by  their  liability  to 
err  intentionally  or  unintentionally,  though, 
of  course,  that  species  of  evidence  Is  .usually 
more  satisfactory  than  circumstantial.  The 
question  is  whether  the  probability  raised 
by  the  evidence  was  of  the  degree  of  cogency 
which  sufficed  to  send  the  case  to  the  Jury, 
and  we  think  it  was,  both  on  principle  and 
the  weight  of  authority.  In  other  cases  we 
have  reasoned  about  this  question  and  re- 
viewed many  decisions  touching  it,  which  we 
will  not  examine  again.  Olbbs  v.  Railroad, 
104  Mo.  App.  276>  78  S.  W.  835;  Big  River 
Lead  Co.  V.  Railroad,  123  Mo.  App.  394t  101 
S.  W.  636;  Manning  v.  Railroad,  119  8.  W. 
464.  At  present  we  shall  only  refer  to  cases, 
the  facts  of  which  are  enough  like  the  facts 
before  us,  to  make  tbem  authority  on  the 
question  of  whether  the  court  should  have 
directed  a  verdict  for  defendant  or  have  left 
to  the  Jury  the  issue  of  whether  one  of  de- 
fendant's locomotives  kindled  the  fire.  If 
our  opinion  was  opposed  to  this  ruling,  as 
it  la  not,  we 'would  feel  controlled  by  the  de- 
cision of  the  Supreme  Court  in  Redmond  v. 
Railroad,  76  Mo.  650,  wherein  the  proof  of 
the  origin  of  the  flra  was  like  what  we  have 
here.  The  Supreme  Court  recited  the  evi- 
dence on  the  subject  as  given  by  two  men 
who  were  a  quarter  of  a  mile  from  the  place 
where  the  fife  started,  saw  a  train  pass,  and 
about  16  minutes  afterwards  observed  the 
flre  when  it  was  15  yards  west  of  the  right 
of  way.  The  wind  was  blowing  from  the 
east,  and  the  fire  was  then  burning  on  the 
right  of  way.  They  saw  no  fire  before  the 
trahi  passed.  There  was  none  on  the  east 
side  of  the  railroad.  The  right  of  way  was 
filled  with  very  dry  grass  and  weeds.  The 
fire  originated  on  the  right  of  way,  and  the 
field  where  the  damage  was  done  lay  In  the 
direction  from  it  the  wind  was  blowing.  On 
those  facts,  which  do  not  differ  from  those 
in  the  present  case,  except  that  the  fire  was 
observed  15  minutes  after  th^  train  passed 
instead  of  twenty  or  more,  the  Supreme 
Court  declined  to  hold  there  was  no  evidence 
to  prove  the  conflagration  was  started  by 
the  railroad  company's  engine.  The  differ^ 
ence  in  length  of  the  intervals  of  time  which 
elapsed  between  the  passing  of  the  trains  and 
the  detection  of  the  fires  does  not  suffice  to 
take  this  case  out  of  the  authority  of  that 
one.  The  flre  which  damaged  plalntlfTs 
property  must  have  been  burning  some  mo- 
ments at  least  before  it  was  seen;  for  it  al- 
ready had  burned  over  a  portion  of  the  right 
of  way  and  had  extended  into  the  meadow. 
Other  cases  with  like  facts  are  Fields  v. 
Railroad,  113  Mo.  App.  642,  88  S.  W.  134; 
Sapplngton  v.  Railroad,  14  Mo,  App.  86; 
and  Holland  v.  Railroad,  13  Mo.  App.  685. 
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The  latter  case  Is  not  reported  In  fall,  bnt 
we  have  examined  the  record  and  find  the 
decision  was  given  on  proof  like  that  now 
presented. 

Cases  slightly  different  from  the  one  at  bar 
in  tbelr  facta,  but  much  resembling  It,  are 
Kenney  v.  Railroad,  70  Mo.  243;  Id.,  252; 
Wright  V.  Railroad,  107  Mo.  App.  209,  80  S. 
W.  927.  No  decision  has  been  given  by  this 
court  or  the  Supreme  Oourt  to  our  knowledge 
which  favors  the  proposition  that  a  verdict 
for  defendant  should  have  been  directed,  but 
perhaps  two  decisions  of  the  Kansas  Oity 
Ck>urt  of  Appeals  do.  Peck  v.  Railroad,  81 
Mo.  App.  123;  Peffer  v.  RaUroad,  98  Mo. 
App.  291,  71  S.  W.  1078.  If  those  cases  are 
opposed  to  our  view  of  the  proper  disposition 
of  this  one,  they  must  yield  as  authority  to 
the  Redmond  Case,  which  has  not  been  over- 
ruled; and,  Indeed,  we  think  the  spirit  of  It 
pervades  the  recent  well-considered  opinion 
in  Root  V.  Railroad,  195  Mo.  348,  92  S.  W. 
621,  6  L.  R.  A.  (N.  S.)  212.  In  Smith  v.  Rail- 
road, li.  R.  6  C.  P.  14,  the  facts  were  about 
the  same  as  here,  and  were  held  to  be  for 
the  jury;  and  said  case  is  instructive,  not 
only  on  the  point  we  have  discussed,  but  on 
another  one.  Plalntift  was  bound  to  prove, 
not  only  that  the  damage  cam^  from  one  of 
defendant's  trains,  but  from  fire  emitted 
from  a  locomotive,  and  not  by  fire  which  es- 
caped In  some  other  mode  from  the  train. 
Rev.  St.  1899,  {  1111  (Ann.  St.  1906,  p.  963). 
In  the  English  case  it  was  suggested  the  fire, 
which  started  in  heaps  of  grass  piled  on  the 
right  of  way  and  extended  thence  to  a  cot- 
tage and  burnt  it,  might  have  been  ignited 
by  a  match  dropped  from  a  car  window  or  a 
coal  from  a  pipe  smoked  by  some  one  on  a 
passing  train,  or  in  some  other  manner  than 
by  a  spark  or  coal  from  a  locomotive.  The 
court  said  that,  though  donbt  existed  as  to 
the  proper  answer  to  those  questions,  there 
was  ample  evidence  for  the  Jury  which  right- 
ly would  have  been  left  to  them,  tending  to 
prove  the  fire  was  ignited  from  sparks  from 
an  engine.  In  Railroad  Co.  v.  Perry,  65 
Kan.  792,  70  Pac.  876,  It  was  held  upon  re- 
view of  the  authorities  a  Jury  might  find  a 
damaging  fire  was  caused  by  the  operation 
of  a  railroad.  If,  soon  after  the  passing  of  an 
engine.  It  started  near  the  track  in  an  inclos- 
ed field  which  was  covered  with  a  growth  of 
highly  Inflammable  vegetation,  and  traveled 
before  a  high  wind  in  the  direction  away 
from  the  track,  though  it  was  not  proved  the 
engine  emitted  sparks  or  cinders,  or  was  put 
to  special  exertion,  "and  without  further 
proof  excluding  other  possible  origins."  This 
doctrine  was  reiterated  in  RaUroad  v.  Blak- 
er,  68  Kan.  244,  75  Pac.  Tl,  64  L,  R.  A.  81. 

Counsel  for  defendant  insist  we  will  be 
advancing  a  step  further  than  any  appellate 
court  of  this  state  has  gone  if  we  sustain  the 
verdict  in  the  present  case.  With  this  warn- 
ing before  us,  we  have  read  the  relevant  de- 


cisions, and  are  convinced  they  Jnstify  the 
submission  of  the  case  to  the  Jury. 
The  Judgment  is  affirmed.    All  concur. 


ROBINSON  ft  CO.  T.  LIGON. 

(St  Louis  Court  of  Appeals.     Missouil.     Jan. 

18,  1910.) 

1.  EvinKNCK  (I  441»)— Wbitiiin   CoimiAcrr— 
Pbiob  Negotiations— Meboeb. 

Where  no  fraud  was  charged  in  connection 
with  the  obtaining  or  execution  of  written  or- 
ders of  purchase,  all  previous  understandings  or 
arrangements  between  the  parties  or  their  agents 
were  merged  in  the  contracts. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  gg  1719-1845,  2030-2047 ;  Dec.  Dig. 
g  441.»] 

2.  Sales  (|  87*)— Contbact— Constbuction— 
Evidence— Admissibility. 

In  replevin  for  machinery  sold  under  writ- 
ten orders  of  purchase,  a  catalogue  describing 
the  machinery  was  properly  admitted  in  evidence 
as  part  of  the  sale  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  g  240;    Dec.  Dig.  g  87.*] 

3.  Evidence  (g  400*)— Paroi,  Evidence— Ad- 
missibility—Sai.e  CONTBAOT. 

In  replevin  for  machinery  sold  under  writ- 
ten orders  of  purchase,  parol  evidence  as  to 
representations  or  warranties  or  other  matters 
outside  the  sale  order  was  inadmissible. 

[Ed.  /Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  g§  1778-1793 ;   Dec.  Dig.  g  400.*] 

4.  Sales  (g  288*)— Defects  in  Ooods  Soli>— 
Wabbanties— Objections. 

In  replevin  to  recover  machinery  sold  un- 
der written  orders  of  purchase,  where  defend- 
ant pleaded  that  defects  in  the  machineir  had 
been  fraudulently  concealed,  and  that  he  did  not 
discover  them  until  long  after  the  time  speci- 
fied in  the  contract  for  making  reclamation  on 
account  thereof,  an  objection  that  defendant 
was  concluded  by  the  express  warranty  in  the 
contract,  and  that  be  could  not  avail  himself  of 
the  breach  of  it  until  he  had  complied  with  it 
on  his  part,  was  properly  overruled. 

[Ed.  Note. — For  oUier  cases,  see  Sales,  Dec 
Dig.  g  28a*] 

Appeal  from  Circuit  Court,  Lewis  County; 
Chas.  D.  Stewart,  Judge. 

Replevin  by  Robinson  &  C!o.  against  Daniel 
Llgon.  From  a  judgment  for  defendant, 
plaiutitC  appeals.    Reversed  and  remanded. 

This  is  an  action  in  replevin  to  recover  the 
possession  of  certain  farm  machinery,  con- 
sisting of  a  traction  engine,  wind  stacker, 
and  sawmill  and  appliances.  The  writ  being 
issued,  defendant  executed  a  retaining  bond 
and  kept  possession  of  the  property.  In  the 
answer  upon  which  the  case  was  tried,  which 
was  the  third  amended  answer,  after  a  gen- 
eral denial  of  the  right  of  possession  of  the 
property  in  plaintiff  or  of  plaintiff's  right  to 
recover,  this  answer  sets  up  as  a  second  de- 
fense that  plaintiff  is  a  corporation  organized 
under  the  laws  of  the  state  of  Indiana  and 
not  authorized  to  do  business  in  the  state  of 
Missouri.  This  was  abandoned  at  the  trial. 
As  a  third  defense  it  is  averred  that  the 
plaintiff  company  Is  a  member  of  a  pool. 
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trnst,  and  combtnatlon  In  vlolatton  of  the 
laws  of  tbls  state  against  formation  of 
pools,  tniBts,  and  combinations.  Tbls  was 
not  sustained  and  was  taken  from  the  jury 
by  an  instruction  of  the  court  As  the  fourth 
and  suibstantlal  defense  on  the  merits,  the 
answer  sets  up  that  defendant  purchased  a 
complete  threshing  outfit  for  which  he  was 
to  pay  $2,012.50,  the  payments  evidenced  by 
notes  of  various  dates  and  amounts;  that  he 
gave  the  notes  before  the  property  was  ship- 
ped to  him  and  before  he  was  in  possession 
of  it ;  that  be  bought  the  sawmill  of  plalntifT 
"complete  as  described  in  catalogue,  and  was 
to  i>ay  plaintlfT  $465  therefor,"  and  for  whlcb 
payments  he  gave  notes  of  various  amounts 
payable  at  different  dates,  and  that,  at  the 
tbne  of  the  sale  of  the  threshing  outfit, 
"plaintifC,  by  Its  agents,  falsely  and  fraudu- 
lently represented  to  defendant  that  said  ma- 
chinery was  new  and  complete ;  that  It  was 
up-to-date  machinery  with  all  of  plaintiff's 
latest  Improvements;  that  same  was  free 
from  flaws  and  defects  of  every  kind,  and 
that  it  was  one  complete  threshing  outfit; 
that  in  truth  and  fact  it  was  not  of  the  make 
or  pattern,  and  did  not  have  the  improve- 
ments of  the  machinery  represented  to  him 
by  plaintiff's  agents,"  setting  out  the  various 
alleged  defects  and  variances,  and  that  parts 
of  the  machinery  were  second-hand,  worn 
machinery,  and  the  worn-out  parts  replaced 
by  parts  that  did  not  fit;  that  the  notes  were 
given  in  reliance  upon  the  representations  of 
plaintiff  and  Its  agents,  and  defendant  not 
being  acquainted  with  the  mechanism,  and 
Its  defects  being  latent  and  hidden  and  of  a 
nature  and  character  known  to  plaintiff  and 
Its  agent,  but  not  to  be  seen  and  known  by 
an  Inexperienced  person  like  defendant,  and 
that  defendant  did  not  discover  the  defects 
until  some  time  after  its  delivery  to  him. 
Practically  the  same  averments  as  to  defects 
In  the  sawmill  are  also  set  up,  and  it  is 
claimed  that  the  machinery  was  not  worth 
to  exceed  $375,  and  It  is  averred  that.  In  Ig- 
norance of  the  defects,  defendant  has  taken 
up  notes  given  on  the  machinery  to  the 
amount  of  $1,142.60  and  paid  Interest  to  the 
amount  of  $41.25,  and  that  the  consideration 
of  the  notes  has  failed  in  the  sum  of  $1,532.- 
52,  and  that  defendant  Is  damaged  by  the 
false  and  fraudulent  representations  made 
to  blm  and  by  excessive  payments  made  In 
the  sum  of  $172.50,  and  he  asks  that  the 
notes  be  declared  satisfied  and  that  defend- 
ant have  Judgment  against  plaintiff  for  the 
sum  of  $172.50  and  costs. 

The  reply,  after  a  general  denial  of  the 
new  matter,  and  attacking  as  unconstitution- 
al the  law  of  Missouri  requiring  plaintiff  as 
a  foreign  cori)oratlon  to  take  out  a  license  to 
do  business  in  this  state,  and  denying  that 
plaintiff  Is  in  an  unlawful  pool  or  trust,  sets 
up,  as  to  the  fourth  defense,  a  specific  denial 
of  defects  set  up,  and  avers  the  purchase  of 
all  of  the  maclilnery  under  contracts  signed 
by  botb  imrtles,  by  which  contracts  it  was 


specifically  provided  tliat  no  agent  or  any 
person  representing  plaintiff  had  any  power 
to  alter  the  terms  of  the  contract  It  is  also 
set  up  that  the  notes  were  secured  by  a  chat- 
tel mortgage  on  the  machinery.  It  denies 
specifically  that  the  sawmill  sold  was  repre- 
sented or  warranted  by  plaintiff  to  defend- 
ant as  alleged,  and  sets  up  that  it  was  pur- 
chased under  a  written  contract  which  it 
pleads.  It  is  not  necessary  In  the  view  we 
take  of  the  case  to  set  up  the  pleadings  any 
further. 

When  the  case  was  called  for  trial,  plain- 
tiff demanded  that  It  be  tried  by  the  court 
as  a  case  in  equity  as  to  the  fourth  defense 
of  the  answer,  and  that  the  issue  of  that  de- 
fense be  tried  separately  from  the  issues  pre- 
sented by  the  other  three  defenses.  This  was 
overruled,  and  the  case  tried  before  the  court 
and  a  Jury.  At  the  trial  plaintiff  on  its  part 
Introduced  in  evidence  what  are  called  "or- 
ders for  machinery,"  signed  by  defendant 
and  accepted  and  approved  by  plaintiff,  cov- 
ering the  machinery  In  dispute.  While  de- 
fendant was  under  examination  as  a  witness 
in  his  own  behalf,  he  was  asked  if  be  had 
seen  or  read  what  purported  to  be  an  order 
of  contract  for  the  goods  he  had  purchased 
from  Robinson  &  Co.,  and  asked  whether  or 
not  that  writing  contained  all  tbe  terms  of 
the  contract  that  he  made.  This  was  object- 
ed to  on  the  ground  that  it  was  not  pleaded 
In  the  answer  that  there  was  any  change  or 
alteration  made  In  the  contract  since  defend- 
ant had  executed  it  and  no  charge  that  any 
fraud  or  deceit  was  practiced  on  him  in  the 
execution  of  the  Instrument;  Uiat  the  con- 
tract is  plain  and  simple,  and  it  cannot  be 
contradicted  by  parol  evidence,  and,  further, 
that  the  statute  of  frauds  required  a  con- 
tract of  this  kind  to  be  in  writing,  and  it 
could  not  be  varied  by  oral  testimony.  This 
objection  was  overruled  by  the  court,  plain- 
tiff duly  excei>ting,  and  defendant  was  per- 
mitted to  testify  as  to  what  the  contents  of 
the  contract  were.  Further  objection  was 
made  to  the  defendant  testifying  on  this  line 
in  attempting  to  vary  or  explain  the  con- 
tract, on  the  ground  that  the  contract  shows 
upon  its  face  that  It  was  made  in  the  state 
of  Indiana ;  that  it  shows  upon  its  face  that 
the  goods  were  sold  by  an  express  warranty 
contained  in  the  contract,  and  that  the  war- 
ranties contained  In  the  contract  were  the 
only  warranties  on  the  machinery  described 
therein,  which  is  the  machinery  in  controver- 
sy;  that  said  warranty  was  a  conditional 
warranty  of  whlob  defendant  could  not  avail 
himself  until  be  had  complied  with  It  on  his 
part,  with  what  said  warranty  required  him 
to  do  in  case  he  claimed  a  breach  of  said 
warranty.  This  objection  was  overruled, 
plaintiff  duly  excepting. 

The  defendant  then  offered  In  evidence  a 
catalogue  which  was  objected  to  on  the 
grounds  above  stated,  the  objection  overruled 
and  the  catalogue  admitted  in  evidence.  De- 
fendant then  in  course  of  his  testimony  stat- 
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ed  that  his  nndentandlng  waa  that  he  was  to 
get  new  goods,  of  1903  make,  and  testified  as 
to  what  the  size  of  the  separator  was  to  be, 
and  testified  that  he  had  used  the  catalogue 
when  he  was  making  the  contract  and  had 
been  governed  by  that,  and  he  also  testified 
that  the  goods  he  was  buying  or  contracted 
for  were  selected  as  represented  In  the  cata- 
logue and  that  this  was  all  talked  over  be- 
fore he  signed  the  contract  Objection  was 
then  made  to  all  this  line  of  testimony  be- 
cause the  contract  Itself,  being  a  written  in- 
strument. Is  the  best  evidence  of  what  waa 
agreed  upon  and  the  only  evidence.  This  ob- 
jection was  overruled,  and  plaintiff  duly  ex- 
cepted. 

The  jury  returned  a  verdict  that  at  the  in- 
stitution of  the  salt  defendant  was  entitled 
to  the  possession  of  the  pro];>erty  described 
In  the  petition,  and  judgment  followed,  to- 
gether with  a  judgment  for  costs  In  favor  of 
the  defendant.  Motion  for  new  trial  was 
duly  filed,  overruled,  exception  saved  and  ap- 
peal perfected  to  this  court  by  the  plaintiff. 

B.  W.  Ray  and  O.  C.  Clay,  for  appellant 
Jerry  M.  Jeffries,  for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  As  the  case  will  have  to  be  re- 
manded, it  is  unnecessary  to  pass  on  the 
action  of  the  court  in  overruling  plaintiff's 
motion  to  try  the  issues  involved  in  the 
fourth  count  of  the  answer — that  Is,  the  issue 
as  to  the  consideration  of  the  notes  having 
failed  and  which  demanded  a  surrender  and 
cancellation  of  the  notes — as  this  point  can 
easily  be  done  away  with  and  the  objection 
obviated  by  the  defendant  striking  out  from 
its  third  amended  answer  the  claim  for  af- 
firmative relief  Involved  in  the  cancellation 
of  the  notes  which  Is  all  that  it  is  claimed 
puts  the  case  on  the  equity  side  of  the  court. 
If  the  defendant  desires  to  so  amend  Its  third 
amended  answer  by  doing  this,  the  court 
should  allow  it  to  be  done.  To  avoid  any 
question  as  to  the  right  to  so  amend,  we  re- 
fer to  what  we  have  held  In  B.  Roth  Tool  Ck>. 
▼.  Champ  Spring  Co.,  122  Mo.  App.  603,  99  S. 
W.  827,  same  case  123  S.  W.  513.  Of  course 
U  the  defendant  insists  on  a  demand  for  a 
cancellation  of  mortgages  and  notes,  which 
can  only  be  done  in  equity,  the  cause  should, 
as  to  this  fourth  count,  be  tried  as  in  equity 
and  not  at  law. 

The  only  errors  necessary  to  t>e  noted  in 
reversing  the  judgment  in  the  case  are  those 
to  which  attention  has  been  directed  in  the 
statement  of  the  case,  namely,  in  allowing 
the  defendant  to  testify  as  to  his  understand- 
ing in  connection  with  the  purchase  of  the 
machinery.  It  was  purchased  beyond  ques- 
tion under  the  two  orders  referred  to,  and 
as  there  is  no  fraud  whatever  charged  in 
connection  with  the  obtaining  or  execution  of 
these  contracts  or  orders  of  purchase  in  the 
first  place,  all  previous  understendings  or  ar- 


rangements l>etween  defendant  and  plalntllt 
or  any  of  its  agents  are  merged  In  the  con- 
tracts. The  sole  question  for  determination 
in  this  case  is  whether  or  not  the  articles 
purchased  are  of  tlie  kind  and  quality  as  set 
up  in  the  contracts  or  orders  of  purchase,  the 
failure  of  consideration  for  the  notes,  if  any, 
and  whatever  defenses  the  defendant  may 
have  In  the  case  must  be  founded  upon  fail- 
ure of  the  plaintiff  to  carry  out  and  perform 
these  contracts.  As  part  of  the  sale  contract, 
the  catalogue  was  properly  in  evidence,  bnt 
any  parol  evidence  as  to  the  representations 
or  warranties  Is  Inadmissible.  All  the  oral 
testimony  that  was  admitted  in  an  attempt 
to  go  outside  of  the  sales  orders,  was  im- 
properly admitted.  The  objection  that  the 
defendant  was  concluded  by  the  express  war- 
ranty contained  in  the  contract  and  that  he 
could  not  avail  himself  of  the  breach  of  it 
until  he  liad  complied  with  it  on  his  part^ 
was  under  the  pleadings  properly  overruled. 
The  plea  was  that  the  defects  complained  of 
had  been  fraudulently  concealed  from  defend- 
ant and  that  he  did  not  discover  them  until 
long  after  the  time  specified  in  the  contract 
for  making  reclamation  on  account  thereof. 
The  plaintiff  was,  therefore,  not  entitled  to 
the  instruction  which  it  asked,  practically  di- 
recting a  verdict  for  it 

Referring  to  the  instructions,  we  remark 
that  they  are  too  voluminons  and  of  a  char* 
acter  tending  to  confuse  any  jury.  We  do 
not  comment  on  them  in  detail,  as,  If  the  case 
is  retried,  they  may  not  be  pertinent  any  fnr^ 
ther  than  to  say,  as  above,  that  the  one  asked, 
practically  directing  a  verdict  for  platntUC, 
was  properly  refused. 

We  will  add  here  that  there  is  a  mass  of 
Irrelevant  matter  in  the  so-called  abstract 
that  must  not  appear  If  the  case  Is  again 
brought  to  this  court  The  30  or  more  pages 
setting  out  the  motion  to  try  the  cause  as  one 
in  equity  has  no  place  whatever  in  the  ab- 
stract. All  that  was  necessary  to  save  this 
point  could  have  been  condensed  into  one 
page  at  the  outside. 

For  the  errors  above  set  out  the  judgment 
in  the  case  Is  reversed  and  the  cause  remand- 
ed.   All  concur. 


In  re  LEAR'S  ESTATE. 

TOMPKINS  et  aL  v.  LEAR. 

(St  Louis  Court  of  Appeals.     Missouri.    Jan. 
18,  1910.) 

1.  Descent   and    Distbibutior    (|   109*)  — 
"Advancements." 

Under  Rev.  St.  1890,  H  2913,  2914  (Ann. 
St  1906,  pp.  1675,  1676),  providing  that  when 
any  of  the  children  of  an  intestate  shall  have 
received  in  his  lifetime  any  property  by  way  of 
advancement  shall  choose  to  come  into  partition, 
such  advancement  shall  be  brought  into  hotch- 
pot, etc.,  the  doctrine  of  bringing  "advance- 
ments," which  are  money  or  property,  given  to  m 
child  by  the  father,  or  any  one  In  loco  parentis^ 
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In  aBtlcIpation  of  inheritance,  Into  hotchpot  ap- 
plie«  only  In  caaee  of  inteatacy. 

[Bd.  Note. — For  other  cases,  see  Descent  and 
DlatiibnUoB,  Cent.  Dig.  ii  418,  419,  420;  Dec 
DUr.  i  108.* 

For  other  deflnitiona,  see  Words  and  Phrases, 
Tol.  1,  pp.  218-222;   toL  8,  p.  7567.] 
2,  Wnxs  (I  761*)— GoNBTSucnoK— Advaroe- 

MENTa. 

Where  testator  declared  in  his  will  that  he 
had  prepared  a  statement  of  accounts  with  each 
of  his  children  np  to  a  designated  date,  contain- 
ed in  a  book  marlced  "Book  of  Charges  and  Ad- 
vancements," and  that  soch  advancements  should 
be  considered  In  dlstribntlng  the  estate,  as  be  In- 
tended to  divide  his  estate  equally  among  his 
children,  the  statement  of  the  amount  of  the  ad- 
vancements as  shown  In  the  book  was  conclu- 
sive on  the  children,  and  evidence  of  mistakes 
in  the  amounts  as  set  forth  therein  was  Inad- 
missible, in  the  absence  of  evidence  of  payments 
of  later  dates  than  the  dates  in  the  book. 

[Ed.  Note.— For  other  cases,  see  Wllla,  Cent. 
Dig.  H  1968,  1969;  Dec.  Dig.  {  761.»] 

Appeal  from  Olrcolt  Court,  Ralls  County; 
David  H.  Eby,  Judga 

In  the  matter  of  the  final  settlement  of  the 
estate  of  James  W.  Lear,  deceased.  Ella  G. 
Tompkins  and  another  filed  objections  to 
the  settlement  of  George  B.  Lear,  executor. 
From  a  Jadgment  sustaining  exceptions,  the 
executor  appeals.    Reversed  and  remanded. 

One  James  W.  Lear  died  February  16, 
1903,  leaving  a  will,  which  it  seems  was  ex- 
ecuted or  dated  June  1, 1901,  and  duly  admit- 
ted to  probate  by  the  probate  court  of  Ralls 
county.  Mo.,  May  19,  1903.  The  first  Item 
provides  for  payment  of  debts.  The  second 
Item  reads:  "Second:  Intending  to  divide  my 
estate  equally  and  Justly  among  my  five  chil- 
dren, to-wlt:  George  E.  Lear,  Bettie  Lear, 
Mary  E.  Maddox,  wife  of  Sbelvy  Maddox, 
Ella  G.  Tompkins,  wife  of  Weeden  C.  Tomp- 
kins, and  Annie  S.  Strode,  wife  of  George  C. 
Strode,  I  have  prepared  a  full  statement  of 
accounts  with  each  and  all  of  them  up  to 
December,  1900,  Intending  the  interest  at 
five  per  cent  per  annum  (to  which  rate  I 
voluntarily  reduced  the  interest  on  Jan.  1, 
1895)  with  all  proper  credits,  if  any,  shall  be 
continued  up  to  my  death.  Said  account  is 
stated  in  a  book  with  a  leather  back  marked 
as  follows:  'James  W.  Lear's  Book  of  Char- 
ges and  Advancements  to  bis  several  chil- 
dren to  be  considered  with  my  last  will  dat- 
ed June  1,  1901.  [Signed]  James  W.  Lear.' 
No  interest  is  intended  to  be  charged  on 
the  sums  of  $300  respectively  given  to  Mary 
B.  Maddox,  Ella  G.  Tompkins  and  Annie  S. 
Strode,  but  only  the  principal  sum  was  or 
is  intended  to  be  charged.  But  neither  my 
son,  George  E.  Lear,  nor  my  daughter  Bettie 
Lear,  •  •  •  has  received  anything.  And 
in  each  and  every  case  wherein  I  have  ad- 
vanced for  or  loaned  to  or  in  any  wise  be- 
come bound  to  pay  any  money  for  any  one 
of  the  respective  husbands,  to-wit:  Sbelvy 
Maddox,  W.  C  Tompkins  or  George  C. 
Strode  of  my  said  daughters,  Mary  E.,  Ella 


0.  or  Annie  S.,  all  was  done  because  they 
were  such  husbands,  and  to  aid  them  mutu- 
ally for  their  benefit  of  themselves  and  their 
respective  families  for  the  time  being,  so 
that  any  and  all  such  advancements,  loans 
or  securities  remaining  unpaid  or  unsettled 
at  my  death  were  intended  to  be  and  must 
be  charged  as  furnished  or  supplied  for  the 
aid  and  benefit  for  the  wife  of  the  husband 
so  owing  any  such  amount  with  Interest  as 
shown  In  said  stated  account  in  my  said 
book,  and  on  final  settlement  of  my  estate 
they  shall  be  charged  with  and  shall  respec- 
tively refund  to  my  estate  all  amounts  nec- 
essary to  make  each  of  my  said  five  chil- 
dren equal  in  the  final  distribution  of  estate." 
The  third  item  gives  to  George  E.  Lear  and 
Bettie  Lear  $300  each  to  corre^)ond  with 
similar  sums  given  to  the  three  married 
daughters  on  their  respective  marriages,  and 
$600  each  to  George  and  Bettie  for  special 
services  rendered  by  them  which  Is  not  to 
be  charged  against  them  in  the  division. 
The  fourth  item  reads  as  follows:  "Item 
Fourth:  To  enable  Weeden  C.  Tompkins  to 
buy  the  Henry  H.  Bowles  farm,  on  which  he 
now  lives,  I  advanced  and  paid  for  him 
twenty-seven  hundred  dollars,  one-half  of  the 
purchase  money,  and  took  from  him  a  deed, 
dated  March  1,  1886  (not  recorded),  for  one- 
half  share  and  interest  of  said  farm,  but  aft- 
erwards on  January  2,  1898,  said  Tompkins 
and  I  entered  into  a  contract  in  writing  (in 
duplicate)  in  the  nature  of  a  lease  and  condi- 
tional sale,  which  I  direct  and  wish  to  be  ex- 
ecuted In  good  faith  according  to  its  terms, 
except  only,  that  from  and  since  January  ■ 

1,  1895,  I  voluntarily  reduced  the  interest  to 
five  per  cent  per  annum,  as  will  appear  by 
the  stated  account  In  my  Book  of  Advance- 
ments at  page  four  and  following."  The 
fifth  item  appointed  George  E.  Lear  executor, 
giving  him  power  to  make  necessary  deeds 
and  conveyances.  The  sixth  and  seventh 
items  are  not  set  out  and  it  is  said  in  the 
appellant's  abstract  that  they  are  not  neces- 
sary to  the  understanding  of  the  case.  The 
eighth  item  is  as  follows:  "Item  Eight:  Sub- 
ject to  and  in  accordance  icith  the  foregoing 
seven  provisions  I  wish  all  the  rest,  residue 
and  remainder  of  my  estate  of  whatever 
kinds  or  nature  to  be  so  divided  among  my 
five  children  already  named  In  the  second 
clause  or  provisions  hereof,  so  that  they 
shall  be  provided  for  and  made  equal,  earn- 
estly desiring  and  requesting  that  all  may  be 
done  and  all  matters  be  settled  in  a  mutual 
and  kind  spirit  and  feeling,  of  course  none 
are  expected  to  refund  more  than  enough  to 
make  all  the  others  equal,  which  I  feel  as- 
sured will  be  done  cheerfully."  (The  italics 
are  not  in  the  will.) 

The  "book  of  advancements"  referred  to 
in  the  will  (and  as  to  its  identity  there  Is  no 
controversy  whatever),   which  Is  copied  In 
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full,  on  page  4  has  this  heading:  "Ella  O., 
and  W.  C.  Tompkins,  her  husband  In  ape.  to 
James  W.  Lear,  for  advancements,  subject 
to  the  terms  and  conditions  of  my  last  will 

dated  1901.     All  prior  matters  are 

settled  and  omitted  except  only  $300,  cash 
advanced  and  paid  to  them  when  they  were 
married."  Then  follows  a  statement  of  Items 
showing  the  balance  advanced  to  Ella  6. 
and  W.  C.  Tomplclns  down  to  Decemtwr  31st, 
amounting  to  $4,620.56.  Following  this  is 
an  entry  of  date  September  27,  1902,  credit- 
ing by  check  of  $56,  so  that,  according  to 
this  book  of  advancements,  the  total  advan- 
ces, after  proper  credits  have  been  allowed 
thereon,  made  respondents  Tompkins  and 
wife  were  $4,570.56.  The  book  also  showed 
advances  to  Mrs.  Maddox  and  her  husband 
to  the  amount  of  $3,025.63,  to  Mrs.  Strode 
and  her  husband  $2,167.95. 

The  executor  duly  qualified,  and  after  mak- 
ing first  annual  settlement  submitted  his 
final  settlement.  In  his  first  annual  settle- 
ment made  November  12,  1904,  be  charged 
himself  with  $5,934.22,  which  was  made  up 
of  the  amount  of  property  turned  over  as 
per  inventory,  $3,098.22  and  $2,830  received 
of  W.  C.  Tompkins,  he  taking  credit  for  pay- 
ments amounting  to  $2,023.05,  which  includ- 
ed payments  of  the  legacies  to  George  and 
Bettie,  $800  each,  leaving  a  balance  on  hand 
at  that  settlement  of  $3,010.77.  In  August, 
1906,  he  presented  his  final  settlement  to  the 
probate  court,  in  which  he  charged  himself 
with  the  balance  of  the  first  settlement  $3,- 
910.77,  and  with  $598.06,  the  amount  receiv- 
ed from  Maddox  and  wife,  a  total  of  $4,508.- 
83.  He  asked  credit  for  $372.57  for  probate 
costs  and  his  own  commission,  the  latter 
amounting  to  $326.61,  and  asked  credit  for 
$091.96  paid  Ella  and  W.  C.  Tompkins,  $295.- 
04  paid  Annie  Strode,  $1,574.65  paid  Bettie 
Lear,  and  a  like  amount  paid  George  Lear, 
making  total  disbursements  of  $4,508.87,  four 
cents  over  the  amount  with  which  he  charg- 
ed himself.  In  brief  the  executor  collected 
the '  assets,  and  made  final  settlement  and 
paid  out  the  money  of  the  estate,  on  the  the- 
ory that  the  book  of  advancements  was  con- 
clusive, under  the  language  of  the  will,  as  to 
the  amounts  of  advances  and  credits  there- 
on. Respondents  here,  Weeden  G.  Tompkins 
and  wife,  filed  their  objections  to  this  set- 
tlement in  the  probate  court,  which,  in  sub- 
stance, are  founded  on  the  claim  that  the 
amount  appearing  in  the  book  of  charges 
and  advancements  as  standing  against  them 
is  not  correct,  and  Is  open  to  attack  by  them, 
and  that  they  are  entitled  to  show  the  real 
amount  of  charges  and  advancements  which 
should  be  allowed  against  them,  they  claim- 
ing that  they  had  discharged  all  of  the  loans 
and  indebtedness  and  advancements,  except 
about  the  sum  of  $2,830,  which  sum  they 
aver  they  had  paid  the  executor,  and  which 
amount  It  was  claimed  paid  off,  settled,  and 


discharged  all   the   indebtedness  of  W.   0. 
Tompkins  to  the  testator. 

The  probate  court  found  in  favor  of  the  ob- 
jectors in  the  amount  of  $603.  The  executor 
duly  prosecuted  his  appeal  from  this  to  the 
circuit  court,  where  upon  trial  before  a  ref- 
eree $1,250.33  was  allowed  in  favor  of  the 
objectors.  On  exceptions  to  this  made  by  the 
executor  the  circuit  court  sustained  the  ex- 
ceptions as  to  $291.33  of  the  amount  allowed 
by  the  referee,  and  allowed  respondents  $968.- 
89.  The  referee  had  allowed  respondent 
Tompkins  to  testify  as  to  certain  payments, 
loss  of  checks,  etc.,  and  to  covering  the  al- 
leged paymenta  On  exceptions  to  this  in 
the  circuit  court  the  exception  was  sustained, 
and  the  court  ordered  that  the  final  settle- 
ment of  executor  be  modified  accordingly, 
and  that  an  order  of  distribution  be  made  in 
conformity  with  this  finding.  From  this  the 
executor  has  duly  perfected  an  appeal  to  this 
court. 

Reuben  F.  Roy,  for  appellant.  James  O. 
Allison  and  David  Wallace,  for  respondents. 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  From  the  forgoing  statement  it 
wUl  appear  that  the  sole  question  involved  Id 
this  case  is  whether  or  not  the  entries  in  the 
"book  of  advancements"  of  the  account  be- 
tween tlie  testator  and  his  daughter  Ella  and 
her  husband,  W.  C.  Tompkins,  are  conclusive 
as  to  the  amount  of  advancements  with 
which  they  are  chargeable,  corrected  by  any 
credits  accruing  between  its  date,  I>ecemb«» 
1900,  and  the  date  of  the  death  of  the  tes- 
tator, which  occurred  February  16,  1903. 
Whether  money  or  property  passing  from  fa- 
ther to  children  is  to  be  held  to  be  a  gift  or 
an  advancement  has  been  a  question  of  much 
learned  discussion,  and  has  been  passed  up- 
on in  many  cases.  No  such  question  is  here- 
involved;  the  testator  has  very  clearly  set- 
tled that  by  his  will,  and  has  therein  clearly- 
specified  into  what  class  the  moneys  from 
time  to  time  passing  from  him  to  his  children 
are  to  fall.  Nor  are  we  to  treat  this  case  aa 
one  in  which  the  assets  and  property  are 
thrown  into  hotchpot.  For,  aa  said  by  Judge 
Black  in  Turpln  v.  Turpln,  88  Mo.  337,  loc.  dt. 
340:  "The  doctrine  of  bringing  advances  In- 
to hotchpot  applies  only  in  cases  of  Intesta- 
cy. 4  Kent,  Com.  (13th  Ed.)  p.  418;  2  Wil- 
liams, Ex.  (Am.  notes)  p.  1608.  •  •  •  In 
this  state  the  matter  is  governed  by  statute, 
and  the  statute  only  applies  to  children  of 
persons  dying  intestate."  Reference  is  made 
to  sections  2166,  21G7,  Rev.  St.  1879,  now  sec- 
tions 2913,  2014,  Rev.  St.  1890  (Ann.  St  1906, 
pp.  1675,  1676).  See,  also.  In  re  Estate  of 
Williams,  62  Mo.  App.  339,  where  a  very 
learned  and  full  discussion  of  the  law  of  ad- 
vancements, and  some  account  of  the  mean- 
ing and  origin  of  the  term  "hotchpot,"  will 
also  be  found;  the  adopted  meaning  of  the 
t^m  "advancement"  being  "money  or  prop. 
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«rty  given  to  a  difld  by  the  father,  or  any 
one  In  loco  parentis,  In  anticipation  of  Inher- 
itance." See,  also,  2  Woemer,  Am.  Law  of 
Admlnlatratlon  (2d  Ed.)  bottom  page  1322. 
"Hotchpot  Is,  In  EIngllsh,  a  pnddlng,"  and 
"by  this  housewifely  metaphor,  our  ancestors 
meant  to  Inform  ns  that  the  lands,  both 
those  given  in  frank  marriage  and  those  de- 
scending in  fee  simple,  shonld  be  mixed  and 
blended  together,  and  then  divided  in  equal 
portions  among  all  the  daughters."  Recur- 
ring then  to  the  main  question  In  the  case, 
namely,  whether  the  statement  of  the  amount 
of  advancements,  as  made  out  by  the  testa- 
tor In  his  book  of  advancements,  la  concln- 
sive  on  these  respondents,  we  hold  that  it  is. 
In  Tnrpln  v.  Turpin,  supra,  Judge  Black 
(88  Mo.,  loc.  clt.  341),  after  stating  that  the 
children  of  the  testator  are  "all  provided  for 
In  the  will;  one  Is  by  the  will  charged  with 
the  advancement,  the  others  are  not,  though 
two  were  advanced  before  the  date  of  the 
codicil" — says,  "The  will  must  control." 

In  Ray  v.  Loper,  65  Mo.  470,  Judge  Henry, 
speaking  for  our  Supreme  Court,  says: 
"When  the  parent  gives  property  to  the  child 
he  may,  at  the  time,  fix  upon  It  what  value  he 
pleases  as  an  advancement,  or  he  may  do  so 
in  his  win,  or  probably  by  a  memorandum 
charging  It  against  the  child  as  an  advance- 
ment" In  Nelson  v.  Nelson,  90  Mo.  460,  2 
S.  W.  413,  Judge  Black,  citing  Ray  v.  Loper, 
says:  "Of  course,  the  parent  can,  at  any 
time,  charge  the  child,  by  will  executed  In 
accordance  with  the  statnte,  with  moneys 
as  advancements."  In  Ladd  v.  Stephens,  147 
Mo.  319.  loc.  cit  .333,  334,  48  S.  W.  916,  Judge 
Marshall  cites  and  quotes  approvingly  Ray 
V.  Loper,  supra,  as  laying  down  the  rule  that 
the  parent,  at  the  time  he  gives  property  to 
the  child  by  way  of  advancement,  may  fix 
upon  it  whatever  value  he  pleases,  or  he 
may  do  It  by  will;  and  the  court  holds  that 
value  so  fixed  conclusive  on  the  heir.  In  re 
Estate  of  St.  Vrain,  1  Mo.  App.  294,  the 
court,  citing  the  statute  (now  section  2913, 
Rev.  St.  1899)  as  providing  that  a  child,  hav- 
ing received  any  of  the  real  or  personal  es- 
tate of  the  ancestor  by  way  of  advancement, 
"shall  take  no  part  of  the  estate  descended 
unless  they  bring  such  advancements  into 
hotchpot  with  the  estate  descended,"  held 
that  the  probate  court  in  making  order  of  dis- 
tribution properly  took  into  consideration  ad- 
vances made  to  certain  heirs  who  had  receiv- 
ed advances,  but  did  not  throw  them  into  the 
estate  for  distribution,  and  committed  no  er- 
ror in  excluding  such  heirs  from  participa- 
tion in  the  distribution.  Affirmed  In  re  Es- 
tate of  Elliott,  supra,  and  in  Turpin  v.  Tnr- 
pln, supra,  and  Estate  of  Williams,  supra. 

It  Is  true  that  Judge  Woemer,  2  Am.  Law 
of  Administration,  foot  page  1332,  says:  "So 
where  a  testator  has  provided  that  such 
sums  as  were  charged  to  his  children  in  his 
books  should  be  deducted,  it  was  allowed  to 
be  sboiwn  that  cbaiges  so  made  bad  been  re- 


paid before  the  testator's  death,  or  were 
false."  The  learned  Judge  cites  but  two 
cases  in  support  of  this  general  declaration, 
namely.  In  re  Musselman's  Estate,  5  Watts 
(Pa.)  9,  and  Hoak  v.  Hoak,  5  Watts  (Pa.) 
80.  We  are  reluctantly  compelled  to  say  that 
an  examination  of  those  cases  does  not  sus- 
tain the  text.  If  the  text  is  to  be  taken  as  the 
declaration  of  a  general  rule.  In  the  Mus- 
selman  Case  the  court  found  that  the  will 
did  not,  by  its  own  terms,  make  the  book  of 
advancements  conclusive.  It  is  said  In  the 
opinion,  after  noting  this,  that  the  testator 
might,  doubtless,  "have  peremptorily  directed 
the  book,  in  whatever  condition  found  at  his 
deatli,  to  be  taken  for  conclusive  proof  of  the 
state  of  the  accounts;  but  he  has  not  done 
so,  and  we  are  not  to  Intend  that  he  meant 
to  leave  the  adjustment  of  the  shares  of  his 
offspring  to  the  arbitrament  of  chance." 

In  Hoak  v.  Hoak,  5  Watts  (Pa.)  80,  loc.  clt. 
82,  the  will  of  the  testator  provided  that  each 
of  his  legatees  should  be  "charged  in  the 
distribution  with  what  I  have  given  them,  or 
shall  have  given  them,  at  the  time  of  my 
death,  and  with  which  I  have  charged  them 
In  my  book  and  In  my  foregoing  will  and  tes- 
tament." Evidence  was  offered  tending  to 
show  that  the  sums  charged  In  the  book  had 
not  been  actually  given,  paid,  or  advanced  by 
the  testator  to  them,  but  that  a  much  small- 
er sum  had  been  given  them.  This  evidence 
was  objected  to  on  the  ground  of  its  being 
irrelevant,  because  the  charges  In  tbo  testa- 
tor's book  were  conclusive.  The  trial  court 
sustained  the  objection,  but  the  Supreme 
Oonrt  held  that  the  objection  was  well  taken. 
Oalllng  attention  to  the  language  of  the  will, 
the  court  says:  "Now  it  la  abundantly  clear 
from  this  clause  that  the  testator  never 
thought  of  charging  his  children,  whom  he 
had  made  his  legatees,  with  what  he  had 
never  given  to  them,  but  Intended  merely  to 
charge  them,  severally,  with  that  which  he 
had  given,  or  thereafter  should  actually  ad- 
vance and  give  to  each.  It  Is  also  manifest 
that  he  directed  this  to  be  done  for  the  pur- 
pose of  making  them  equal  participants  In  hia 
estate,  by  taking  into  the  account  as  well  what 
he  had  given  them  In  his  lifetime  as  what  he 
should  leave  them  at  his  death.  It  must  be 
observed  that  he  does  not  direct  that  they 
shall  be  charged  with  what  he  had  given  or 
charged  in  his  book,  which  possibly  might 
have  afforded  some  pretense  for  making  the 
charge  sufficient  without  the  gift;  but  he 
has  directed  that  each  shall  be  charged  with 
what  be  had  given  to  him,  or  should  there- 
after give,  and  charge  in  his  book,  thus 
coupling  the  gift  or  actual  advancement  of 
the  thing,  with  the  charge,  by  the  conjunc- 
tion 'and,'  and  making  most  clearly,  us  It 
were,  the  former  the  only  ground  for  the 
warrant  of  the  latter,  so  that  the  latter  can- 
not exist  without  the  former." 

In  Schell's  Estate,  a  case  reported  15  Pa. 
Co.  Ct  R.  372,  also  8  Pa.  Dlst.  R.  738.  and 
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arlafaic  In  tbe  orphans'  coort  of  PbUadelphla 
county,  a  later  Pennsylvania  case,  and  it  Is 
trat,  not  in  tbe  Supreme  Court,  the  conrt  lays 
down  tbe  proposition  that  in  disposing  of  an 
estate  the  testator  is  at  liberty  to  subject 
his  legatees  to  whatever  terms  he  may  in  his 
discretion  Impose.  Where  a  testator  flxed  by 
his  will  certain  sums  set  forth  in  bis  account 
books  as  the  amounts  due  blm  from  his  sous, 
and  directed  that  those  sums  should  be  de- 
ducted from  their  respective  shares  of  bis 
estate,  this  was  conclusive  on  the  sons*  claim 
under  the  will;  that  in  disposing  of  his  es- 
tate the  testator  Is  at  liberty  to  subject  his 
legatees  to  any  terms  In  his  own  discretion. 
He  could  use  the  entries  In  his  books,  wheth- 
er they  were  true  or  fictitious,  as  an  arbitra- 
ry measure  of  big  sons'  share  In  his  estate; 
and,  In  the  case  before  tbe  court,  be  did  this 
when  be  made  the  accounts  a  part  of  his 
will.  If  the  legatees  did  not  choose  to  ac- 
cept or  be  bound  by  the  terms  of  the  will,  It 
was  open  to  them  to  contest  It;  but,  claim- 
ing under  the  will,  they  were  bound  by  its 
provisions. 

In  Re  Alrd's  Bstate,  also  cited  Alrd  ▼. 
Quick,  12  Cb.  Dlv.  (1879)  291,  It  was  held 
that  where  a  testator  by  bis  will  gave  a  leg- 
acy, and  by  a  codicil,  after  reciting  that  he 
had  advanced  to  the  legatee  a  certain  sum, 
directed  that  sum  to  be  considered  as  a  pay- 
ment on  account  of  th^  legacy,  it  was  held 
that  the  sum  mentioned  would  be  deducted 
from  the  legacy,  though  the  advance  In  fact 
made  was  lees  than  that  sum.  In  deciding 
the  case  Sir  Edward  Fry,  Justice,  said  that, 
It  appearing  in  fact  that  the  sum  named  by 
the  testator  as  having  been  advanced  to  the 
heir  had  not  In  fact  been  advanced  by  the 
testator  at  the  date  of  the  codicil  by  which  It 
was  charged,  and  that  the  recital  that  that 
sum  had  been  advanced  was  therefore  er- 
roneous, the  question  then  arises,  said  the 
Justice,  aa  to  whether  the  legatee  is  bound 
by  that  recital,  and  whether  the  sum  named, 
or  so  much  as  should  not  have  been  repaid, 
shall  be  deemed  to  have  been  advanced  on 
account  of  his  share.  "In  my  Judgment," 
says  the  Justice,  "he  is  so  bound.  If  he  had 
been  able  to  show  a  repayment  of  any  sums 
subsequently  to  the  date  of  the  codicil,  of 
course  that  defense  would  have  been  admis- 
sible, but  it  is  not  contended  that  there  has 
been  any  actual  repayment  of  any  of  the  ad- 
vance made.  It  appears  to  me  that  in  that 
codicil  I  have  a  direction  that  £4,000,  or  so 
much  of  £4,000  as  is  not  repaid,  should  be 
taken  in  reduction  of  tbe  share.  If  the  tes- 
tator was  In  error  in  the  view  in  which  he 
was  proceeding,  it  appears  to  me  that  the 
error  is  binding  on  those  who  benefit  under 
his  will."  This  decision  has  been  criticised, 
and  Is  said  to  have  been  overruled  in  Re 
Taylor's  Estate,  also  cited  as  Tomlln  v.  Un- 
d^hay,  22  Ch.  Dlv.  L.  R.  (1883)  496.  It  la 
true  that  in  the  case  In  re  Taylor's  Estate, 
tbe  case  In  re  Alrd's  £}»tate  Is  not  followed, 


but  It  Is  not  overmled,  and  «zainliiatIon  of 
the  two  cases  discloses  a  different  state  of 
facts,  and  dUferent  provisions  In  the  will  tn 
the  one  case  than  In  the  otiier. 

In  the  case  of  In  re  Kelsey,  74  L.  J,  (IdOS) 
Ch.  Dlv.  701,  Mr.  Justice  Eady,  passing  on 
the  Taylor  Case  and  tbe  Alrd  Case,  both  of 
which  were  called  to  hla  attention,  notes  this 
difference;  for  he  says:  "I  think  that  the 
cases  dealing  with  the  question  raised  resolv- 
ed themselves  Into  two  classes,  namdy:  One 
wbere  tbe  testator  by  apt  words  directs  a 
legatee  to  bring  into  account  a  particular 
sum.  He  may  recite — ^perhaps  erroneously — 
that  a  particular  sum  has  been  advanced,  and 
direct  a  legatee  to  bring  into  account  the 
sum  "hereinbefore  recited  to  have  been  ad- 
vanced,' or  he  may  by  other  aiqpropriate  lan- 
guage show  an  intention  that  the  legatee  shall 
absolutely  and  in  any  event  bring  into  ac- 
count the  sum  mentioned  in  tbe  other  part  of 
his  will.  In  other  words,  the  testator  directs 
that  the  legatee  shall  only  take  upon  the  foot- 
ing that  he  brings  a  particular  sum  Into  ac- 
count, and  then  shall  only  receive  the  bal- 
ance that  would  be  payable  to  him  on  that 
footing.  In  the  other  class  of  cases  the  testa- 
tor recites  the  debt  owing  from  the  legatees — 
again  he  may  recite  It  erroneously — and  then 
directs  that  the  debt,  or  so  much  as  shall 
remain  impald  at  the  time  of  the  testator's 
death,  shall  be  deducted  and  brought  into  ac- 
count In  the  second  class  of  case  the  tes- 
tator really  Intends  that  there  shall  be 
brought  into  account  the  debt  or  balance 
thereof  which  Is  actually  owing  at  the  time 
of  the  testator's  death."  He  holds  that  the 
case  presented  in  Re  Taylor's  Estate  falls 
under  the  second  class  above  mentioned, 
whereas  the  case  in  Judgfment  in  Re  Alrd's 
Estate  falls  under  the  first,  and  he  cites  In 
confirmation  of  the  distinction  between  the 
two  cases,  and  that  the  decisions  In  each  of 
them  can  stand,  tbe  opinion  of  Mr.  Justice 
North  In  the  later  case  of  Wood,  In  re,  55  li. 
J.  Ch.  720;  s.  a  32  Ch.  D.  517. 

The  Supreme  Court  of  Ohio,  In  Younce  t. 
Flory,  77  Ohio  St  71,  83  N.  E.  305,  speaking 
of  a  suit  somewhat  similar  in  character  to 
the  present  proceeding,  and  in  which  It  was 
endeavored.  In  considering  advances,  to  es- 
tablish them  without  regard  to  the  provisions 
of  the  will,  says  In  substance:  "The  eff(»:t 
of  the  respondents  is  for  the  r^ormatlon  of 
the  will  because  of  an  alleged  mistake  affect- 
ing the  provisions  in  the  will  charging  re- 
spondents with  advances  according  to  the  ad- 
vance book  kept  by  the  decedent  By  the 
clear  terms  of  the  will  the  amount  of  these 
advances  is  distinctly  set  out  as  the  amount 
to  be  charged  to  his  several  children  on  their 
shares  in  the  estate;  and  to  change  the 
amount  from  that  designated  in  the  will  Into 
another  one  Is,  In  effect  to  overturn  or  set 
aside  tbe  will  Itself,  which  it  is  unnecessary 
to  say  cannot  be  done  in  a  proceeding  such  aa 
this.    The  will  has  been  duly  probated,  and 
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most  be  ezecated  exactly  In  accordance  wltb 
its  terms,  and  this  provision  as  to  advance- 
ments Is  no  more  entitled  to  correction  than 
any  other  clause  In  the  will  Itself,  for  It  is  a 
well-settled  principle  that  equity  cannot  re- 
form a  will." 

Redfield  on  the  Law  of  Wills  (2d  Ed.)  vol. 
8,  top  of  page  49,  says:  '^be  question  of  the 
power  of  courts  of  equity  to  reform  wills 
came  under  consideration  In  the  case  of  Box 
T.  Barrett,  where  the  testator  distributed  his 
property  unequally  among  his  daughters,  up- 
on the  declared  ground  of  equalizing  their 
portions,  reciting  that  two  of  them  would  be- 
come entitled  to  settled  estates,  upon  the 
testator's  decease,  when,  in  fact,  they  were  all 
equally  entitled  under  the  settlement.  Lord 
Romllly  held  that  no  case  of  election  arose, 
because  the  will  did  not  profess  to  affect  the 
settled  estates,  and,  upon  the  question  of  re- 
forming Qxe  instrument,  said,  'Because .  the 
testator  has  made  a  mistake,  you  cannot  aft- 
erwards remodel  the  will,  and  make  It  that 
which  you  suppose  he  Intended,  and  as  he 
wonld  bave  drawn  it  If  he  had  known  the 
Incorrectness  pf  his  supposition.'  It  Is  no 
sufficient  ground  to  refuse  the  probate  of  the 
will  that  error  In  matter  of  fact  has  been 
committed  by  the  testator,  unless  it  be  of  a 
character  to  defeat  bis  testamentary  inten- 
tions." 

In  Vltt  V.  Clark,  66  Mo.  App.  214,  this  court 
has  laid  down  as  an  elementary  proposition 
that  a  testator's  will  speaks  as  of  the  date  of 
his  decease.  If  between  the  date  of  the  will 
and  date  of  decease  conditions  bave  changed, 
it  must  be  presumed  that  these  changes  were 
In  the  testator's  mind  when  he  died ;  and.  In 
view  of  tbe  fact  that  he  made  no  changes  in 
the  will,  the  meaning  of  terms  Used  therein 
must  be  Interpreted  In  tbe  light  of  conditions 
existing  at  the  later  date. 

Whether  the  amount  appearing  on  tbe 
books  of  advancements  and  charges  of  this 
testator  was  correct  or  not,  we  consider  that 
die  rules  which  shall  govern  in  this  case  are 
those  which  apply  where  the  testator  had 
made  a  definite  disposition  of  his  estate, 
charging  his  children  with  definite  amounts, 
as  by  way  of  advancements.  In  ^ect  It  Is 
to  say,  even  If  tbese  amounts  are  not  the  cor- 
rect amounts  actually  advanced,  that  in  the 
disposition  of  his  estate  this  daughter  and 
ber  husband  are  to  be  held  to  have  bad  that 
much  advanced  to  them.  It  was  within  the 
power  of  the  testator  to  do  that  If  It  Is 
Incorrect  In  amount,  the  court  has  no  power 
to  correct  It,  and  treat  tbe  will  as  In  force. 
The  amount  of  the  advances  to  these  two  re- 
spondents, his  daughter  and  her  husband, 
while  not  stated  In  the  will.  Is  stated  so  com- 
pletely and  definitely,  and  with  sncb  certain- 
ty by  reference  to  his  account,  or  "book  of 
advancements,"  that  It  Is  easy  to  make  It  cer- 
tain, and  that  amount  with  which  the  testa- 
tor has  charged  respondents  is  $4,570.56,  and 


be  directs  his  estate  to  be  distributed  on  the 
theory  or  assumed  fact  that  these  respondents 
should  be  charged  with  that  amount,  and, 
that  and  the  named  advances  to  other  chil- 
dren being  brought  In,  that  tbe  estate  be  di- 
vided equally  between  all  of  his  children.  If 
this  one  account  is  to  be  opened  up  and  the 
book  of  advancements  discredited  as  to  re- 
spondents, why  not  also  as  to  all  the  other 
children?  To  do  this  as  to  any  one  or  as  to 
all  does  away  with  the  provisions  made  by 
the  will  Itself,  and  practically  causes  the  tes- 
tator to  become  Intestate.  In  the  view  that 
we  take  of  the  case  we  do  not  think  that 
parol  evidence  was  admissible,  any  evidence 
for  that  matter,  to  show  mistake  in  the 
amount  as  set  out  In  tbe  book  of  advance- 
ments, there  being  no  sufficient  evidence  of 
payments  of  later  date  than  tbe  dates  In  tbe 
book  of  account,  any  more  than  evidence 
would  be  admissible  to  show  a  mistake  In  any 
other  portion  of  the  will  itself.  We  have  been 
Invited  by  connsel  to  read  tbe  whole  record, 
and  have  done  so.  From  that  reading  we 
can  come  to  no  other  conclusion  than  that 
the  testimony  offered  and  admitted  to  sur- 
charge the  account  of  advancements,  as  that 
account  Is  made  out  by  tbe  testator  himself^ 
evidently  a  very  careful.  Intelligent,  and  com- 
petent man,  wholly  falls  to  do  so.  We  cannot 
say  that  It  even  tends  to  do  that.  As  we  un- 
derstand, tbe  final  settlement  of  the  execut(v 
Is  drawn  up  in  entire  accord  and  with  the 
provisions  of  the  will,  and  it  should  be  ap- 
proved. 

The  order  of  the  probate  court  and  the 
Judgment  of  the  circuit  court  in  sustaining 
the  objections  to  the  final  settlement  of  the 
executor  were  erroneous,  and  this  case  Is  re- 
versed and  remanded,  with  directions  to  the 
honorable  circuit  court  of  Ralls  county  to  Mi- 
ter up  Judgment  overruling  the  objections  to 
the  final  settlement  and  approving  It  All 
concur. 


PRTOR  et  al.  v.  CRUM. 

(St  Louis  Court  of  Appeals.     Missouri.    Jan. 

18,  1910.) 

1.  WoBK  AND  Labob  (g  30*)— AcnoiT  roB  La- 
bob  PeBFOBMED — iNSTBUCnONS. 

In  an  action  to  recover  for  different  itema  ot 
labor  performed  upon  defendant's  farm,  an  In- 
Btruction  that  if  the  jury  found  that  the  plain- 
tiffs rendered  the  service  sued  for  or  any  part 
of  it,  at  defendant's  request  then  "the  law  pre- 
sumes such  service  so  requested  by  defendant 
Is  to  be  paid  for,  and  the  law  implies  a  promise 
on  the  part  of  defendant  to  pay  for  the  same," 
and,  unless  they  found  that  plaintiffs  agreed 
not  to  charge  for  such  service,  they  were  to  find 
for  plaintiffs  for  each  item  of  service  so  rendered 
unless  they  further  believed  that  such  items 
were  included  in  a  final  settlement  between  the 
parties,  was  not  erroneous  because  of  the  use 
of  the  qnoted  portion,  but  was  a  correct  stat^ 
ment  of  the  law. 

[Eld.   Note. — For  other  cases,  see  Work  and 
Labor,  Dec.  Dig.  |  30.  •] 
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2.  Appxai.  and  Brbob  (i  1005*)— FnToiiros  of 

Jury— Conclusiveness. 

Where  the  instructions  as  a  whole  properly 
presented  tiie  issues  to  the  jury,  and  there  was 
evidence  sustaining  the  theories  of  the  respective 
parties,  the  weight  to  be  given  to  the  testimony 
and  the  rig^t  to  draw  proper  conclusions  there- 
from were  solely  for  the  jury,  and  their  finding, 
confirmed  by  the  trial  court,  is  conclusive  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  3948-3054;  Dec.  Dig.  { 
1005.*] 

8.  Appeal  and  Errob  (|  173*)— Rkvww— De- 
fenses Not  Pleaded. 

Where  a  defense  was  not  pleaded  in  the 
answer  or  otherwise,  it  cannot  be  noticed  npon 
appeal. 

lEU.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1079;    Dec  Dig.  |  173.  •! 
4.  Pleading  (S  426*)  —  Election   Between 
Causes  of  Action— Motion  to  Compel— 
Abandonment. 

Where  a  defendant,  after  his  motion  to  re- 
quire plaintiffs  to  elect  had  been  overruled,  an- 
swered over  and  went  to  trial  on  the  merits, 
his  action  amounted  to  an  abandonment  of  the 
motion. 

[EJd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {g  1425-1427 ;   Dec.  Dig.  i  426.*] 

Appeal  from  Oircnit  Court,  Andralii  Coun- 
ty;  Jaa.  D.  Bamett,  Judge. 

Action  by  William  Pryor  and  another 
against  Mathlas  Crum.  Judgment  for  plain- 
tiffs, and  defendant  appeals.   Afdrmed. 

By  petition  filed  In  this  case  in  the  circuit 
court  of  Audrain  county  plaintiffs  aver  that 
in  the  years  1906  and  1907  they  were  oigaged 
as  imrtners  in  farming  and  doing  certain  work 
on  two  farms  rented  from  defendant;  the 
renting  or  leasing  for  1906  being  in  the  name 
of  William  alone,  that  for  1907  in  the  names 
of  botlu  The  work  on  the  leased  premises  in 
both  years,  however,  is  alleged  to  have  been 
done  by  the  two  brothers  as  equal  partners. 
Attached  to  the  petition  is  the  account  which 
is  for  ordinary  work  on  a  farm,  such  as  plow- 
ing, harrowing,  setting  out  trees,  sowing  seed, 
bauling  lumber,  rock,  sand,  and  posts,  re- 
building sheds  and  bam,  etc.  The  amount  of 
labor  claimed  to  have  been  done  In  1906  is 
set  out  to  be  worth  $82;.75,  that  done  in  1907 
$64.83,  making  a  total  of  $147.58. 

The  amended  answer  on  which  the  case 
was  tried  was  duly  verified,  and  denied  the 
partnership,  denied  that  the  work  done  in 
1906  was  done  by  plaintiffs  as  partners,  and 
states  that,  if  there  was  anything  due  for  the 
work  done  that  year,  it  was  due  to  William 
Pryor  alone.  "Wberefore,"  says  this  count 
of  the  answer,  "defendant  states  there  is  a 
misjoinder  of  parties  plaintiff."  The  second 
defense  avers  the  leasing  of  the  farm  to  Wil- 
liam Pryor  for  a  term  beginning  March  1, 
1906,  and  ending  March  1,  1907,  that  as  part 
of  the  consideration  for  the  lease  William 
Pryor  agreed  to  do  certain  work,  and  that 
there  was  a  complete  settlement  of  all  mat- 
ters l)etween  William  Pryor  and  defendant 
nnder  that  lease.    The  answer  then  admits 


that  plaintiffs  were  partners,  engaged  In 
farming  during  the  year  1907,  and  that  in 
February,  1907,  defendant  leased  to  the  plain- 
tiffs two  farms  consisting  of  250  acres  for  a 
term  of  one  year,  beginning  March  1,  1907, 
and  ending  March  1,  1906;  that  as  part  con- 
sideration of  said  lease  plaintiffs  agreed  to 
prepare  a  small  tract  of  land  for  an  orchard 
and  assist  in  setting  out  trees  and  to  cultivate 
and  care  for  and  protect  the  same  and  also 
without  charge  to  do  all  necessary  tiaullng  of 
lumber,  posts,  etc.,  and  build  all  necessary 
inside  fencing  and  necessary  outside  fencing, 
for  which  outside  fencing  plaintiffs  were  to 
receive  12%  cents  per  rod,  and  admits  that 
plaintiffs  during  1907  did  perform  labor  up- 
on tlie  lands  and  did  hauling  thereon.  De- 
fendant avers  that  he  has  no  knowledge  or 
information  suflacleut  whereof  to  form  a  be- 
lief as  to  what  part  of  the  labor  performed 
or  hauling  was  done  under  or  by  reason  of 
the  terms  of  the  contract  of  lease  made  with 
plaintiffs  for  the  year  1907,  and  has  no  know- 
ledge or  information  as  to  whether  plain- 
tiffs famished  any  seed  oats  and  demands 
proof.  Defendant  then  sets  .up  four  coun- 
terclaims or  set-offs:  First,  that  plaintiffs 
agreed  to  pay  cash  as  rent  for  the  grass  land 
on  the  two  farms,  and  to  cultivate  the  re- 
mainder in  com  and  oats,  for  which  parts  so 
cultivated  they  agreed  to  pay  as  rent  one-half 
of  all  the  com  and  two-fifths  of  all  the  oats 
raised  during  the  year,  and  it  is  averred  that 
plaintiffs  failed  and  refused  to  cultivate  all 
of  said  lands  which  were  not  in  grass,  but 
allowed  about  8  'acres  thereof  to  remain  idle 
and  unproductive,  that  the  reasonable  val- 
ue of  the  8  acres  for  that  y^r  Ijf  $25,  for 
which  defendant  asks  judgment  As  a  sec- 
ond counterclaim  defendant  demands  Judg- 
ment for  the  value  of  13  bushels  of  seed  grass 
furnished  on  the  farm  in  1907,  claimed  to 
be  wortli  $13.  As  a  third  counterclaim,  de- 
fendant avers  tliat  plaintiffs  are  indebted  to 
him  in  the  sum  of  $6  for  hauling  two  loads 
of  wheat,  and  he  asks  Judgment  for  that 
The  fourth  counterclaim  charges  that  during 
the  year  1907,  while  plaintiffs  were  in  pos- 
session of  the  farm,  they,  without  consent 
of  defendant,  tore  away  and  removed  from 
the  premises  about  40  rods  of  woven  wire 
fencing  which  inclosed  6  acres  of  new  mead- 
ow and  exposed  the  meadow  to  their  stock, 
which  they  allowed  to  graze  thereon,  to  the 
damage  of  defendant  in  the  sum  of  $18,  and 
for  which  he  also  asks  judgment.  The  reply 
was  a  general  denial.  The  testimony  in  the 
case  was  directed  to  these  issues,  and  it  may 
be  said  of  it,  without  going  into  a  recital  of 
It,  that  there  was  ample  evidence  to  sustain 
the  verdict  at  which  the  jury  arrived. 

At  tlie  instance  of  plaintiffs  the  court  gave 
three  instructions.  The  first  in  substance, 
told  the  Jury  that  if  they  found  from  the  evi- 
dence In  the  case  that  the  plaintiffs  rendered 
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the  serrlce  sued  for,  or  any  part  of  It,  at 
the  request  of  defendant,  then  the  law  pre- 
sumes that  aucb  service  so  requested  by  de- 
fendant Is  to  be  paid  for,  and  the  law  implies 
a  promise  on  the  part  of  the  defendant  to 
pay  for  the  same,  and,  unless  the  jury  find 
that  the  plaintiffs  agreed  not  to  charge  for 
such  service,  then  they  will  find  for  the  plain- 
tiffs for  each  item  of  service  so  rendered  for 
the  fair  and  reasonable  value  thereof  as 
shown  by  the  evidence.  To  which  was  add- 
ed: "Unless  you  further  believe  from  the 
evidence  that  such  Items  were  included  in  a 
final  settlement  made  between  plaintiffs  and 
defendant."  The  second  instruction  told  the 
Jury,  In  substance,  that,  if  they  found  from 
the  evidence  that  the  defendant  requested 
the  service  or  any  part  of  it  charged  for  by 
plaintiffs  and  promised  to  pay  for  the  same, 
the  Jury  should  find  for  plaintiffs  for  each 
item  so  charged,  unless  they  further  found 
that  such  item  or  items  were  included  la  a 
final  settlement  made  between  plaintiffs  and 
defendant  The  third  instruction  told  the  Ju- 
ry that  it  was  wholly  immaterial  In  this  case 
whether  the  farm  was  rented  for  the  year 
1906  to  William  Pryor  alone  or  to  him  and 
his  brother,  Curtis  Pryor,  provided  the  Jury 
found  from  the  evidence  that  the  services 
were  rendered  by  both  plaintiffs  Jointly  with 
the  knowledge  of  defendant  Defendant  du- 
ly excepted  to  the  giving  of  these  instruc- 
tions. 

At  the  request  of  the  defendant  the  court 
In  a  lengthy  instruction  set  out  the  claim  of 
plaintiffs,  as  that  claim  Is  Itemized  in  the  ac- 
count filed  and  totaling  $82.75  for  work  and 
labor,  etc.,  In  1906,  and  $64.83,  for  work  and 
labor  done  In  1007.  The  instruction  then  tells 
the  Jury  that  defendant  admits  plaintiffs  were 
entitled  to  recover  for  certain  items  In  the 
account  amounting  to  $35.58,  and  the  Jury 
are  Instructed  to  allow  plaintiffs  the  sum  of 
said  items  so  admitted  by  the  defendant  It 
then  told  the  Jury  that  defendant  denies  that 
he  is  liable  to  pay  for  the  work  and  la- 
bor which  plaintiffs  alleged  they  performed 
in  the  year  1906,  and  that  defendant  pleads 
that,  under  the  rental  agreement  between 
them,  the  plaintiffs  agreed  to  perform  such 
labor  as  a  part  of  the  rent  which  they  were 
to  pay  for  the  use  of  the  bam  on  one  of  the 
farms,  and.  If  the  Jury  believed  from  the  evi- 
dence that  such  was  the  contract  and  agree- 
ment between  plaintiffs  and  defendant,  they 
conld  not  allow  anything  to  plaintiffs  on  ac- 
coant  of  any  work  and  labor  performed  dur- 
ing the  year  1900.  The  instruction,  taking 
up  several  Items  in  detail,  states  the  facts 
which  must  be  found  to  entitle  plaintiffs  to 
recover  for  them,  and  tells  the  Jury  that  in 
determining  the  case  they  should  first  ascer- 
tain the  amount  which  they  believed  from 
the  testimony  under  the  Instructions  plain- 
tifls  were  entitled  to  recover,  and  it  would 
then  he  their  duty  to  take  up  and  determine 
the  oonnterclaims  or  offsets  filed  by  defend- 
ant   It  informs  the  Jury  that  there  are  fonr 


separate  and  distinct  counterclaims  or  off- 
sets and  instructs  the  Jury  as  to  the  first  sec- 
ond, and  third  counterclaims.  In  giving  the 
part  of  the  instruction  relating  to  the  fourth 
counterclaim,  the  court  added  to  It  that  they 
might  give  a  verdict  for  the  value  of  the  grass 
consumed  by  plaintiffs'  stock,  "provided  you 
further  believe  from  the  evidence  that  said 
fence,  in  connection  with  other  fences,  com- 
pletely inclosed  said  six-acre  tract"  These 
words  last  quoted  were  added  by  the  court 
The  defendant  also  asked  the  court  to  In- 
struct the  Jury  that,  as  to  all  the  items  claim- 
ed  for  the  year  1906,  defendant  pleads  a 
settlement  and  that  if  the  Jury  believed 
there  had  been  a  settlement  and  adjustment 
of  those  matters,  plaintiffs  could  not  recover 
as  to  the  1906  items,  to  which  the  court  add- 
ed: "But  before  you  can  find  that  there  was 
a  settlement  between  plaintiffs  and  defend- 
ant which  would  prevent  a  recovery  on  the 
ground  of  settlement  alone,  you  must  find 
from  the  evidence  that  both  plaintiffs  and  de- 
fendant understood  that  the  transaction  was 
a  full  and  complete  settlement  of  all  accounts 
and  charges  between  them."  Exception  was 
duly  saved  to  the  modification  of  these  two 
instructions.  Defendant  further  asked  an  in- 
struction to  the  effect  that  although  the  Jury 
might  believe  that  defendant  agreed  to  pay 
for  the  work  done  in  1906,  yet  If  they  .believed 
from  the  evidence  that  some  time  in  the  early 
part  of  1907  defendant  asked  the  plaintiffs 
to  allow  such  amount  to  be  credited  on  the 
rent  for  the  year  1907,  and  plaintiffs  agreed 
to  do  BO,  then  the  Jury  are  Instructed  that 
plaintiffs  cannot  recover  for  the  work  of  the 
year  1906  in  this  action,  to  which  the  court 
added:  "Unless  you  further  believe  from  the 
evidence  that  afterwards  defendant  repudi- 
ated such  agreement  and  denied  any  and 
all  Indebtedness  to  plaintiffs  on  account  of 
such  work."  The  abstract  as  to  this  last  hi- 
struotion  notes  that  It  is  refused  in  its  origi- 
nal form,  "given  as  amended,  permitted  to 
be  withdrawn  by  defendant  in  its  amended 
form."  The  only  exception  to  the  refusal 
of  Instructions  Is  at  the  end  of  all  the  in- 
structions, and  Is  as  follows:  "To  which  ac- 
tion of  the  court  in  refusing  said  instructions 
defendant  then  and  there  excepted  and  saved 
his  exceptions  at  the  time." 
*  It  appears  from  the  abstract  of  the  record 
that  defendant  moved  the  court  to  require 
plaintiffs  to  elect  upon  which  count  they 
would  stand.  Apparently  no  action  was  tak- 
en on  this  motion,  at  least  none  Is  preserved 
In  the  record,  end  no  exception  is  saved  to 
any  action  on  it  If  had,  unless  It  may  be  said 
to  have  been  preserved  In  the  motion  for  new 
trial,  where  one  of  the  grounds  set  up  is  that 
plaintiffs  improperly  united  two  separate,  in- 
dependent and  distinct  causes  of  action  in 
one  count  and  that  the  court  erred  in  falling 
to  make  plaintiffs  elect 

At  the  conclusion  of  the  trial,  and  after  the 
giving  of  the  instructions,  the  Jury  returned 
a  verdict  In  favor  of  plaintiffs  for  $147.08  and 
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for  tbe  defendant  on  its  first  and  second  coun- 
terclaim In  the  sum  of  $16.79,  finding  in  fa- 
vor of  plaintiffs  on  the  defendant's  tblrd  and 
fourth  counterclaims.  Whereupon  Judgment 
\ras  entered  for  plaintiffs  for  $131.88,  with 
Interest  and  costs.  Defendant  In  due  time 
filed  his  motion  for  new  trial,  which  was 
overruled,  exceptions  saved,  appeal  prayed 
for,  which  defendant  has  duly  prosecuted  to 
this  court 

P.  H.  Cullen  and  F.  R.  Jesse,  for  appellant. 
Robertson  &  Robertson,  for  respondents. 

REYNOLDS,  P.  3.  (after  stating  the  facts 
as  above).  There  are  no  points  of  law  aris- 
ing on  this  record  requiring  any  very  serious 
consideration.  It  is  strenuously  and  ably 
argued  by  the  very  learned  counsel  for  the 
defendant  that  the  first  instruction  given  at 
the  instance  of  the  plaintiff  was  erroneous, 
In  that  It  told  the  jury  that,  If  they  found 
from  tbe  evidence  in  the  case  that  plaintiffs 
rendered  the  services  sued  for  at  tbe  request 
of  defendant,  "the  law  presumes  such  service 
80  requested  by  defendant  Is  to  be  paid  for, 
and  the  law  Implies  a  promise  on  the  part 
of  tbe  defendant  to  pay  for  the  same."  If 
this  Instruction  had  stopped  at  that,  it  might 
be  subject  to  the  objection  made  to  it,  but  it 
is  followed  with  the  further  statement  tliat 
the  jury  should  so  find,  unless  the  jury  found 
that  the  plaintiffs  agreed  not  to  charge  for 
the  service,  and,  if  they  found  that  as  a  fact, 
then  they  should  find  for  the  plaintiffs  for 
each  item  of  service  so  rendered  for  the  fair 
and  reasonable  value  thereof  as  shown  by  the 
evidence,  unless  the  Jury  furtlier  believed 
from  tbe  evidence  that  the  items  were  includ- 
ed in  the  final  settlement.  This  is  a  correct 
statement  of  the  law  and  could  not  possibly 
have  misled  tbe  Jury,  x)artlcularly  so  In  con- 
nection with  the  instructions  given  at  the 
instance  of  defendant  himself,  which  unmis- 
takably left  It  to  the  jury  to  determine  wheth- 
er or  not  the  services  rendered  were  to  be 
paid  for,  or  whether  they  were  rendered  on 
an  agrreement  not  to  charge  for  them.  De- 
fendant's own  instructions  placed  tbe  case  be- 
fore the  jury  in  a  very  fair  and  full  manner 
and  with  unusual  particularity.  On  exami- 
nation of  the  whole  record  in  the  case,  we 
can  say  that  it  rarely  liappens  that  a  case  in- 
volving so  comparatively  small  an  amount 
has  been  so  carefully  and  well  tried  and  brief- 
ed on  each  side.  Considering  tbe  instruc- 
tions as  a  whole  tbe  issues  were  fab*ly,  fully, 
and  clearly  presented  to  the  jury.  There  was 
evidence  sustaining  the  theories  of  the  respec- 
tive parties.  Tlie  weight  to  be  given  to  the 
testimony  and  the  right  to  draw  proper  con- 
clusions therefrom  were  for  the  jury,  who  as 
to  these  were  the  sole  judges,  and  their  find- 
ing, confirmed  by  tbe  learned  trial  Judge,  is 
conclusive  on  us. 

It  is  complained  in  the  brief  of  the  very 


able  counsel  for  tbe  defendant  that  tbe  suit 
was  prematurely  brought,  that  tbe  testimony 
showed  that  the  adjustment  of  whatever  re- 
mained over  from  the  rent  of  1906  was  to  be 
taken  up  in  1907  and  settled  for  at  the  end  of 
the  term  of  the  lease  for  1907.  It  is  sufll- 
clent  to  say  of  this  that  if  a  defense  relied 
upon,  it  Is  one  which  should  have  been  plead- 
ed. It  was  not  pleaded  by  the  answer  or  oth- 
erwise and  cannot  now  be  noticed. 

The  point  made  that  it  was  error  to  fail  to 
require  plaintiffs  to  elect  is  not  well  taken, 
even  if  we  grant  that  proper  exception  was 
made  to  the  action  of  tbe  court  in  overruling 
the  motion.  The  action  of  appellant  in  an- 
swering over  and  going  to  trial  upon  the  mer- 
its of  the  case  amounted  to  an  abandonment 
of  that  motion.  This  has  so  often  been  de- 
cided by  our  Supreme  and  appellate  courts 
that  it  seems  hardly  necessary  to  notice  it. 
See  for  last  decisions  of  Supreme  Court  Hof 
V.  St.  Louis  Transit  Co.,  213  Mo.  445,  loc.  dt. 
466,  111  S.  W.  1166,  of  this  court,  Barrle  v. 
United  Railways  Co.,  138  Mo.  App.  657,  11» 
S.  W.  1020. 

The  judgment  of  tbe  circuit  court  is  aflbm- 
ed.    All  concur. 


LITTLE  et  al.  v.  ST.  LOUIS  UNION  TRUST 

CO.  et  al. 
(St.  Louis  Court  of  Appeals.     MlssoorL     Jan. 

18,  1910.) 
JunoMKNT  (I  314*)— AuxNDicERT— Costs  Ann 

Fees. 

Plaintiffs  sued  defendant,  claiming  that  it 
held  funds  belonging  to  them.  Defendant  filed 
an  answer  and  counterclaim  in  the  nature  of 
a  bill  of  interpleader,  disclaiming  any  interest 
in  the  fund,  alleging  that  it  was  claimed  by 
another,  and  asking  that  the  claimants  to  the 
fund  be  interpleaded.  The  court  rendered  a 
decree  forbidding  further  proceedings  against  de- 
fendant, and  discharging  it  from  all  liability, 
but  not  dismissing  it  as  a  party,  and  ordering 
that  it  be  allowed  costs  and  counsel 'fees  to  be 
determined  later.  This  decree  was  affirmed  on 
appeal  by  the  Supreme  Court  Held  that  the 
trial  court  had  power,  at  a  term  sabseqaent 
to  that  at  which  the  decree  of  interpleader  was 
rendered,  to  allow  defendant  its  expeaaea  and 
attorney's  fees. 

[Ed.  Xote.— For  other  cases,  see  Jndgment, 
Cent.  Dig.  i  612;  Dec  Dig.  {  814.*] 

Reynolds,  P.  J.,  dissenting. 

Appeal  from  St.  Louis  Circuit  Court;  Matt 
Q.  Reynolds  and  Wm.  M.   Klnsey,  Judges. 

Action  by  William  C.  Little  and  others 
against  the  St  Louis  Union  Trust  Company, 
in  which  the  National  Bank  of  Commerce 
was  Interpleaded.  From  a  judgment  award- 
ing defendant  costs  and  fees  in  the  proceed- 
ing, the  National  Bank  of  Commerce  appeals. 
Afilrmed. 

This  appeal  grew  orat  of  a  suit  instituted 
in  1902  in  the  circuit  court  of  the  city  of  St 
Louis  by  plaintiffs,  in  behalf  of  themselves 
and   other  stockholders  of  the   Kansas   & 
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Texas  Coal  Company,  against  the  St  Louis 
Union  Trust  Company,  wherein  plaintiffs  as- 
serted they  and  other  stockholders  of  said 
coal  company  were  entitled  to  a  fund  of  $34,- 
870  held  by  the  St  Louis  Union  Trust  Com- 
pany. In  response  to  the  suit  the  latter  com- 
pany filed  an  answer  and  counterclaim  in 
the  nature  of  a  bill  of  interpleader,  disclaim- 
ing any  Interest  in  the  fund,  alleging  it  was 
claimed  as  against  plaintiffs  by  the  National 
Bank  of  Commerce  of  St  Louis,  and  asking 
to  be  permitted  to  deposit  the  money  in 
coart  and  for  an  order  compelling  plaintiffs 
and  the  Bank  of  Commerce  to  interplead  for 
the  money,  and  that  the  trust  company  be 
discharged  with  an  allowance  for  its  coste, 
Including  a  reasonable  fee  to  its  counsel. 
The  trust  company  paid  the  fund  into  court, 
but  its  right  to  maintain  a  bill  of  interplead- 
er and  an  answer  in  the  nature  of  a  cross-bill, 
to  compel  the  rival  claimants  of  the  fund  to 
interplead  for  it  was  contested  by  the  Bank 
of  Commerce  on  the  theory  the  bank's  right 
to  the  fund  was  so  evident  as  to  exclude  the 
case  from  the  equitable  Jurisdiction  of  bills 
of  interpleader.  Said  court  held  otherwise, 
and  by  a  decree  entered  November  17,  1908, 
ordered  and  adjudged  the  plaintiffs  and  the 
Bank  of  Commerce  interplead  for  the  fund, 
and  that  said  parties  be  restrained  from 
maintaining  or  prosecuting  further  proceed- 
ings against  the  trust  company;  that  said 
company  be  discharged  from  all  liability  to 
plaintiffs  and  all  other  parties  to  the  suit 
in  respect  of  the  fund,  and  the  trust  com- 
pany be  allowed  its  costs,  paid  or  incurred, 
to  be  taxed  by  the  clerk,  a  reasonable  fee  to 
its  counsel  for  answering  and  prosecuting  its 
answer  and  cross-bill,  said  fee  to  be  fixed 
And  ordered  by  the  court  thereafter,  and 
that  said  costs,  Indnding  the  fee,  be  paid 
\>y  the  clerk  to  the  trust  company  out  of  the 
fund  in  the  hands  of  the  clerk.  As  the  lan- 
guage of  the  decree  is  significant,  we  will 
copy  it,  omitting  the  caption  and  an  irrele- 
vant paragraph:  . 

"And  now  at  this  term,  upon  consideration 
thereof,  and  the  court  being  fully  advised 
In  the  premises,  doth  find  the  Issues  Joined 
upon  the  counterclaim  or  cross-bill  in  favor 
of  the  defendant  St  Louis  Union  Trust  Com- 
pany. It  Is  therefore  ordered,  adjudged, 
and  decreed  that  the  plaintiffs  and  all  the 
persons  and  corporations  heretofore  by  order 
of  the  court  made  defendants  to  said  coun- 
terclaim or  cross-bill  of  St  Louis  Union 
Trust  Company  be  and  appear  in  this  court 
in  this  cause,  on  or  before  the  first  Monday 
of  February,  1904,  and  then  and  there  inter- 
plead with  each  other  severally,  or  in  such 
groups  or  associations  as  they  may  be  advis- 
ed, and  set  forth  their  respective  rights  and 
cUlms  to,  upon,  and  in  respect  of,  the  certain 
fund  of  $34,870,  mentioned  in  the  said  coun- 
terclaim or  cross-bill,  and  heretofore,  by 
leave  of  court  deposited  by  St  Louis  Union 
Trust  Company  with  the  clerk,  and  now  in 
bit  taanda. 


"It  is  further  ordered,  adjudged,  and  de- 
creed that  St  Louis  Union  Trust  Company 
be,  and  it  is  hereby,  allowed  its  costs,  paid 
or  incurred  by  it  herein,  and  to  be  taxed 
by  the  clerk,  and  also  that  it  be,  and  it  is 
hereby,  allowed  a  reasonable  fee  to  its  coun- 
sel for  making  its  answer  and  bringing  and 
prosecuting  its  counterclaim  or  cross-bill 
herein.  Said  fee  to  be  hereafter  fixed  and 
ordered  by  the  court  and  all  said  costs,  in- 
cluding said  fee,  to  be  paid  by  the  clerk  to 
St  Louis  Union  Trust  Company  out  of  the 
said  fund  in  the  hands  of  the  clerk. 

"It  is  farther  ordered,  adjudged  and  de- 
creed that  the  defendant  be,  and  it  is  here- 
by, discharged  from  all  liability  to  the  plain- 
tiff, and  to  all  the  other  parties  to  said  coun- 
terclaim or  cross-bill  or  to  this  suit  in  re- 
spect of  the  said  fund  and  of  every  part 
thereof,  and  in  respect  of  the  six  hundred 
and  thirty-four  shares  (634)  shares  of  the 
capital  stock  of  the  Kansas  &  Texas  Coal 
Company,  standing  in  the  name  of  W.  P. 
Heath,  treasurer  of  said  Kansas  A  Texas 
Coal  Company,  and  in  respect  of  the  cer- 
tain certificate  or  receipt  of  St  Louis  Union 
Trust  Company  given  the  said  Heath,  treas- 
urer, on  the  Tth  day  of  March,  1902,  for  said 
634  shares. 

"It  is  further  ordered,  adjudged,  and  de- 
creed that  the  plaintiffs  and  all  other  par- 
ties to  this  suit  and  each  and  every  one  of 
them,  be  and  they  are  hereby  enjoined  and 
restrained  from  further  prosecuting  or  bring- 
ing any  suits  or  suit  against  the  said  St 
Louis  Union  Trust  Company  for  recovery 
of  the  said  fund  or  in  respect  thereof,  or 
upon  the  aforesaid  certificate  or  receipt  or 
in  respect  thereof." 

An  appeal  was  taken  by  the  Bank  of  Com- 
merce from  that  decree  to  the  Supreme 
Court  where  it  came  on  to  be  heard  at  the 
April  term,  1906,  and  was  a£Brmed  (94  S. 
W.  890);  the  mandate  of  the  Supreme  Court 
omitting  the  title  of  the  cause,  being  as  fol- 
lows: "Now  at  this  day  come  again  the 
parties  aforesaid,  by  their  respective  attor- 
neys, and  the  court  here  being  now  sufiS- 
ciently  advised  of  and  concerning  the  prem- 
ises, doth  consider  and  adjudge  that  the 
Judgment  aforesaid,  in  form  aforesaid,  by 
the  said  circuit  court  of  the  city  of  St.  Louis 
rendered,  be  in  all  things  affirmed,  and  stand 
in  full  force  and  effect  and  that  the  said 
respondent  recover  against  the  said  appel- 
lant its  costs  and  charges  herein  expended, 
and  have  therefor  execution."  After  said 
mandate  had  been  sent  down  to  the  circuit 
court  and  at  the  October  term,  1906,  the 
trust  company  filed  in  said  court  a  motion 
for  an  allowance  of  costs  and  fees,  averring 
the  controversy,  as  far  as  concerned  the 
right  of  the  trust  company  to  interplead 
therein,  had  been  finally  determined  by  the 
Supreme  Court  of  the  state,  motion  for  re- 
hearing denied,  mandate  filed  with  the  clerk 
of  the  circuit  court  and  averring  further  the 
trust  company  had  expended  in  cash,  in  tii'^ 
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coune  of  the  litigation,  as  court  costs  and 
for  other  Items  of  expense,  $371.74,  for  which 
It  asked  reimbursement;  that  It  had  at  all 
times  been  represented  by  counsel,  who  were 
entitled  to  a  reasonable  fee  for  their  serrlces, 
and  praying  an  order  of  the  court  that  ex- 
penses and  attorney's  fees  in  a  reasonable 
sum  be  taxed  as  costs  in  the  proceeding  and 
paid  out  of  the  fund  deposited  with  the  clerk. 
The  National  Bank  of  Ck>mmerce  contested 
the  application  of  the  trust  company  for  an 
allowance  to  cover  Its  expenses  and  counsel 
fees,  on  the  ground  the  circuit  court  had 
lost  jurisdiction  of  the  proceeding  by  ren- 
dering a  final  decree  at  the  December  term, 
1003,  and  could  not  therefore  alter,  modify, 
or  amend  said  final  Judgment  or  decree  so 
as  to  allow  costs  and  attorney's  fees.  The 
application  for  the  allowance  was  submit- 
ted on  an  agreement  that  If  the  trust  com- 
pany was  entitled  to  liaTe  its  costs  taxed, 
it  would  be  able  to  show  it  had  paid  out 
items  of  expense  amounting  to  $371.74 ;  that 
the  amounts  of  the  seyeral  items  were  rea- 
sonable, and  $1,500  would  be  a  reasonable 
fee  for  services  rendered  by  its  counsel  in 
the  progress  of  the  case.  This  agreement 
as  to  the  facts  was  made  by  the  Bank  of 
Commerce  with  the  reservation  that  It 
should  not  prejudice  In  any  manner  the  con- 
tention of  the  bank  against  the  power  of  the 
court  to  allow  the  fees  and  expenses  at  a 
term  subsequent  to  the  one  when  final  judg- 
ment bad  been  entered.  The  circuit  court 
sustained  the  application  of  the  trust  com- 
pany, allowing  It  $1,500  counsel  fees  and 
$371.74  as  its  coats,  all  to  be  taxed  In  the 
proceeding,  and  the  National  Banlc  of  Com- 
merce appealed  from  the  order  or  judgment 
to  this  court  A  full  statement  of  the  facts 
of  the  main  controversy,  including  the  con- 
tention of  the  bank  against  the  right  of  the 
trust  company  to  compel  an  interpleading, 
will  be  found  in  the  report  of  the  decision 
by  the  Supreme  C!ourt  Little  y.  Union 
Trust  Co.,  197  Mo.  281,  94  8.  W.  890.  Suffice 
to  say  said  court  held  it  was  a  proper  case 
for  interpleader,  and  the  bank  was  wrong 
in  its  position.  The  effect  of  the  judgment 
and  mandate  of  the  Supreme  Court  was  to 
affirm  in  all  things  the  previous  judgment 
of  the  circuit  court  In  favor  of  the  trust 
company,  and  to  leave  the  case  standing  in 
the  latter  tribunal  for  further  proceedings 
between  the  plalntlfCs  and  the  Bank  of  Com- 
merce as  competitive  claimants  of  the  fund. 

Edw.  I.  D'Arcy  and  Geo.  L.  Bdwards,  for 
appellant.  Bowell  &  Zumbalen,  Jos.  S.  Lau- 
rie, and  Chaplin  &  Blayney,  for  respondents. 

GOODE,  J.  (after  stating  the  facts  as 
above).  As  already  said,  the  position  of  the 
iBank  of  Commerce  as  appellant  in  this 
branch  of  the  case,  raises  only  one  question, 
whether  the  circuit  court  had  power,  after 
the  term  in  which  the  judgment  was  given 
for  an  interpleading,  to  make  an  order  tor 


an  allowance  in  the  trust  company's  favor 
of  its  reasonable  expenses  and  attorney's 
fee.  This'  question  is  to  be  determined  with 
reference  to  several  prominent  facts.  The 
decree  for  an  interpleading  did  not,  it  will 
be  observed,  dismiss  the  trust  company  as 
a  party  to  the  proceeding,  though  it  Is  the 
defendant,  and  is  adjudged  to  be  discharged 
from  all  liability  to  the  plalntlfCs  and  other 
parties  to  the  suit  in  respect  of  the  fund  in 
controversy.  It  will  be  observed,  too,  the 
decree  contained  an  order  for  the  allowance 
to  the  trust  company  of  a  reasonable  attor- 
ney's fee  and  its  other  costs  Incurred  in  the 
proceeding,  and  the  payment  of  the  allow- 
ance out  of  the  fund  in  the  hands  of  the 
clerk.  And,  still  further,  it  is  to  be  observ- 
ed the  decree.  Instead  of  fixing  the  counsel 
fee,  expressly  reserved  that  matter  for  fu- 
ture determination  in  this  clause:  "Said 
fee  to  be  hereafter  fixed  and  ordered  by  the 
court."  The  party  which  appealed  from  the 
decree  before  the  amount  had  l>een  fixed 
was  not  the  trust  company,  but  the  Bank  of 
Commerce. 

The  remedy  by  bill  of  Interpleader  is,  as 
was  said  by  the  Supreme  Court  in  the  pres- 
ent case,  a  creation  of  the  chancery  courts, 
and,  In  this  state  of  blended  common-law 
and  equity  Jurisdiction,  it  is  administered  up- 
on principles  of  equity  and.  In  some  meas- 
ure at  least,  according  to  chancery  procedure. 
The  theory  of  the  chancery  courts  is  that  a 
disinterested  stakeholder  of  a  fund  or  prop- 
erty, who  is  threatened  by  rival  claimants 
with  actions  regarding  it,  la  not  at  fault  In 
any  way,  and  should  be  allowed  to  protect 
himself  against  two  or  more  harassing  liti- 
gations by  filing  a  bill  of  Interpleader,  or  a 
cross-bill  of  that  kind  if  action  Is  begun  by 
one  of  the  claimants  before  he  files  a  bill. 
Occupying,  as  the  stakeholder  does,  the  posi- 
tion of  a  party  who  is  not  resisting  any 
person's  right  In  the  property  or  fund,  but 
is  only  endeavoring  to  ascertain  who  has  the 
right,  the  chancery  courts  have  always  re- 
munerated him  for  reasonable  expenses  and 
counsel  fees  incurred  in  the  proceeding  for 
an  Interpleading,  which  allowance  is  paid 
out  of  the  fund  In  controversy,  and  ultimate- 
ly adjudged  against  the  wrongful  claimant. 
Maclennon,  Interpleader,  p.  286,  and  cita- 
tions. This  rule  of  chancery  is  followed  by 
the  Missouri  courts.  Glaser  v.  Priest,  29 
Mo.  App.  1;  Franco  v.  Joy,  56  Mo.  App.  433. 
That  it  Is  the  law  is  not  questioned  by  ap- 
pellant; the  contention  being  the  trust  com- 
pany lost  the  right  to  have  expenses  and 
counsel  fees  allowed  in  consequence  of  the 
circuit  court  failing  to  fix  and  ascertain  the 
amount  of  them  in  its  decree  for  an  Inter- 
pleading. Counsel  for  appellant  cite  an  ar- 
ray of  cases  in  support  of  this  proposition. 
State  ex  rel.  v.  Ballroad,  176  Mo.  443,  76 
S.  W.  636;  Berberet  v.  Berberet,  136  Mo. 
671,  88  S.  W.  551;  Jackson  v.  Baiiroad,  89 
Mo.  104,  1  S.  W.  224;  State  ex  reL  T.  Bail- 
road,  78  Mo.  S76;   Ladd  r.  Couzins,  S2  Mo. 
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454;  Dalle  t.  Dlemler,  23  Mo.  683;  Wilson 
&  Co.  T.  Stark,  47  Mo.  App.  116;  Bosley  t. 
Parle,  85  Mo.  App.  232;  Mann  y.  Warner, 
22  Mo.  App.  677.  The  effect  of  those  prece- 
dents, most  or  all  of  which  were  given  In 
proceedings  at  law,  to  that,  though  costs 
which  are  specifically  prescribed  by  a  stat- 
ute may  be  relaxed  on  a  motion  filed  after 
the  term  In  which  final  Judgment  Is  render- 
ed. If  said  Jndgrment  included  the  costs,  and 
they  were  not  taxed,  or  were  erroneously 
taxed  at  the  term  of  the  Judgment,  but  If 
the  item  of  costs  asked  to  be  taxed  or  re- 
taxed  at  a  subsequent  term  is  of  a  nature 
to  require  Judicial  ascertainment,  and  is 
not  arbitrarily  prescribed  by  law,  then  the 
court  has  no  power  to  tax  or  retax  it  at  a 
later  term,  hecause  this  would  be  to  modify 
the  final  Judgment  in  the  cause,  which  can- 
not be  done  at  a  subsequent  term  If  no  mo- 
tion or  other  proceeding  has  carried  the  mat- 
ter over. 

There  Is  another  line  of  cases,  involTlng 
matters  originally  of  equity  cognizance, 
which  support  the  proposition  that  expenses 
and  allowances  of  the  kind  in  controversy 
here  may  'be  allowed  at  a  term  after  final 
Judgment,  or,  at  any  rate,  after  a  Judgment 
final  In  the  sense  the  one  before  us  is;  for 
It  must  be  remembered  the  proceeding  was 
still  tn  court,  and  the  Judgment  already  giv- 
en. If  final  at  all,  was  only  so  as  regards 
the  trust  company  and  its  right  to  invoke 
the  remedy  of  Interpleader.  Clark  y.  Hill, 
83  Mo.  App.  116;  Turner  y.  Butler,  66  Mo. 
App.  380;  Assignment  of  Gregg,  74  Mo.  App. 
68;  State  ex  rel.  Gray  v.  Loan  Ass'n,  102 
Mo.  App.  675,  77  S.  W.  171;  Scbawacker  y. 
McLaughlin,  139  Mo.  333,  40  S.  W.  935; 
Padgett  y.  Smith,  207  Mo.  235,  105  S.  W. 
742.  In  several  of  those  cases  the  question 
was  adjudged  of  the  right  to  tax  a  referee's 
fees,  which  must  be  fixed  by  the  court,  aft- 
er the  term  final  Judgment  was  given  In 
the  cause;  In  others  the  question  of  the 
power  to  allow  an  attorney's  fee  in  a  parti- 
tion suit  or  a  receivership  case,  and  only 
one  related  to  allowing  costs  to  a  party  who 
filed  a  bill  of  interpleader  (Assignment  of 
Gregg).  Still  the  principle  regulating  the 
allowance  In  the  different  cases  must  be  the 
same,  for  they  all  involved  an  order  at  a 
term  after  Judgment  for  costs  which  were 
not  fixed  by  law,  but  required  ascertainment 
by  the  court 

The  most  recent  decision  in  iratat  is  Pad- 
gett y.  Smith,  which  is  conceded  to  be 
against  the  bank's  position  In  the  present 
case,  but  said  to  conflict  with  prior  deci- 
sions of  the  Supreme  Court  not  expressly 
oyermled  by  it.  Wherefore  it  is  argued 
those  should  be  followed  Instead  of  it  From 
the  statement  and  opinion  we  learn  Padgett 
had  Instituted  a  suit  against  Smith,  to  es- 
tahUsh  a  resulting  trust  in  certain  lands 
held  hy  the  latter,  and  for  partition  of  the 
lands.  The  plaintiff  prevailed  in  the  trial 
Gonrt,  where  a  fee  was  allowed  his  attor- 


neys. The  defendant  appealed  to  the  Su- 
preme Court,  and  there  the  plaintiff's  attor- 
neys filed  briefs  in  support  of  the  Judgment, 
which  was  affirmed.  Afterwards  those  at- 
torneys presented  a  motion  to  be  allowed  a 
fee  for  services  rendered  in  the  Supreme 
Court,  asserting  the  trial  court  had  lost  Juris- 
diction over  the  cause  by  the  defendant's  ap- 
peal, and  that,  when  the  Judgment  was  en- 
tered in  said  court,  it  could  not  have  been 
foreseen  an  appeal  would  be  taken,  and,  even 
If  it  could  have  been,  the  reasonable  value 
of  the  additional  fee  for  services  in  connec- 
tion with  the  appeal  could  not  have  been 
estimated.  On  this  state  of  facts  the  Su- 
preme Court  refused  to  order  an  allowance 
for  a  fee  to  compensate  for  services  ren- 
dered in  said  court,  and  held  the  application 
should  be  made  to  the  circuit  court,  which 
would  have  Jurisdiction  to  hear  evidence 
about  the  nature  and  extent  of  the  services 
of  the  attorneys,  and  their  reasonable  value, 
and  power  to  allow  the  proper  amount  as 
costs  in  the  plaintiff's  behalf.  An  order  was 
entered,  dismissing  the  application  without 
prejudice  to  the  right  of  the  plaintiff  to  ap- 
ply in  the  circuit  court  We  regard  that  au- 
thority as  controlling  the  case  at  bar,  and 
cannot  think  of  disregarding  It  This  pro- 
ceeding calls  even  more  cogently  for  a  like 
ruling  because  the  case  never  has  been  final, 
ly  determined,  as  even  the  decree  for  an 
Interpleading  did  not  dismiss  the  trust  com- 
pany from  the  case,  and,  moreover,  express- 
ly reserved  the  right  to  ascertain  and  fix  tie 
amount  of  the  attorney's  fee  which  was  al- 
lowed in  general  terms  in  favor  of  the  trust 
company.  If  we  did  not  have  the  express 
authority  of  Padgett  v.  Smith,  we  think 
there  could  be  no  doubt  about  our  duty  in 
the  premises.  It  Is  said  the  reservation  only 
reserved  the  power  to  fix  the  fee  thereafter 
during  the  term;  but,  as  the  bank  appealed, 
the  trust  company  would  be  entitled  to  a 
fee  for  services  on  the  appeal.  If  not  defeat- 
ed, and  these  could  not  be  estimated  in  ad- 
vance, because  the  work  which  would  be  re- 
quired could  not  be  known.  The  appeal 
might  be  dismissed,  or  it  might  be  prosecut- 
ed. The  more  reasonable  interpretation  of 
the  decree  is  that  it  reserved  power  to  fix 
the  trust  company's  fees  whenever  they 
could  be  ascertained.  However,  under  Pad- 
gett y.  Smith,  which  Is  In  accord  with  Fritz 
y.  Hobson,  14  Ch.  Div.  542,  the  court  had 
power  to  do  this  without  a  reservation. 

It  is  worth  while  to  remark  that,  if  the 
reservation  was  deemed  erroneous,  It  could 
have  been  attacked  In  the  Supreme  Court 
and  a  dectolon  taken  upon  Its  meaning  and 
effect  If  that  court  thought  the  circuit 
court  bad  exceeded  its  power,  it  could  have 
reversed  or  modified  the  decree;  perhaps 
would  have  ordered  the  circuit  court  to  as- 
certain and  fix  tbe  fee^  as  was  done  in  Ken- 
daU  y.  Marsters,  2  De  O.  F.  &  J.  200.  In 
the  case  last  cited  the  Chancellor  altered  on 
the  appeal  the  Judgment  given  by  the  Vice 
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Chancellor,  becatise  it  contained  only  per- 
mission for  the  parties  to  apply  to  the  court 
aa  they  should  be  advised,  end  It  was 
thought  this  reservation  would  not  permit  an 
application  by  the  plaintiff  for  an  allowance 
of  costs.  The  Chancellor  took  for  granted 
that  If  snch  a  reservation  had  been  Insert- 
ed in  the  decree,  costs  might  have  been  al- 
lowed after  the  decree  had  been  passed,  and 
therefore  altered  the  decree  by  inserting  it 
It  seems  to  be  the  chancery  practice  In  Eng- 
land to  make  orders  allowing  costs  and  ex- 
penses of  dltterent  kinds,  after  a  decree  has 
been  passed  In  gross,  and  even  when  the 
power  to  do  so  Is  not  reserved.  2  Dan.  Chy. 
Prac.  (6  Am.  Ed.)  •993  et  seq.;  Fritz  v.  Hob- 
son,  14  Ch.  IMv.  642.  See,  too,  Forgay  t. 
Conrad,  6  How.  203,  12  L.  Ed.  404.  And 
the  reservation  in  the  decree  of  power  to 
do  this  is  regarded  by  said  courts  as  not 
rendering  the  decree  an  interlocutory  one, 
or  preventing  It  from  being  final  in  the 
sense  that  an  appeal  may  be  taken  from  It 
In  Porgay  v.  Conrad,  supra,  the  decree  ap- 
pealed from  was  one  adjudging  certain 
deeds  fraudulent  and  void,  and  directing 
money  to  be  paid  over  to  the  complainant, 
but  directing  the  master  to  take  an  account 
of  the  profits  of  the  property  ordered  deliv- 
ered from  the  time  of  the  filing  of  the  bill 
until  It  was  delivered  and  of  money  and 
notes  received  by  the  defendant  In  fraud  of 
creditors.  Notwlthatanding  this  reservation, 
the  decree  was  held  to  be  final  In  the  sense 
ail  appeal  would  lie  from  it,  as  it  decided 
the  right  of  the  property  in  contest  In  the 
present  case  the  Supreme  Court  entertained 
the  appeal,  and  must  be  taken,  for  the  pur- 
poses of  the  proceeding,  to  have  held  the 
judgment  was  final  in  the  sense  that  an  ap- 
peal wonld  lie  from  it  But  If  final  for  all 
purposes,  according  to  the  doctrine  of  Pad- 
gett V.  Smith,  and  the  rule  of  chancery  gen- 
erally, and  especially  in  view  of  the  reserva- 
tion In  the  decree,  the  circuit  court  had 
power  to  tax  this  allowance  at  a  subsequent 
term. 
The  Judgment  Is  affirmed. 

NORTONI,  J.,  concurtk 

REYNOLDS,  P.  J.  (dissenting).  I  am  com- 
pelled to  dissent  from  the  conclusion  arrived 
at  in  this  case  by  my  very  learned  Associ- 
ates. As  will  be  noticed  by  the  very  clear 
statement  of  facts  by  my  Brother  GOODE, 
the  sole  question  in  the  case  is  whether  the 
circuit  court  had  jurisdiction,  after  the  af- 
firmance of  its  judgment  by  the  Supreme 
Court,  the  Supreme  Court  neither  reversing 
nor  modifying  the  judgment,  nor  remanding 
the  cause,  to  enter  np  any  other  or  further 
orders,  or  assume  any  further  jurisdiction 
in  the  case.  Whatever  may  be  said  of  the 
form  of  the  judgment  on  which  the  appeal 
was  taken  to  the  Supreme  Court  it  must 
be  held  that  it  was  a  final  judgment  It 
waa  so  treated  by  all  the  parties  In  the  case. 


was  accepted  and  acted  on  as  snch  by  the 
Supreme  Court,  and  was  afllrmed  by  that 
court  That  the  circuit  court  when  the  cause 
was  within  its  jurisdiction  did  not  dispose 
of  the  question  of  costs  in  the  case  by  al- 
lowing and  taxing  fees  for  the  attorneys  for 
the  trust  company  did  not  render  the  judg- 
ment in  the  cause  any  less  a  final  judgment 
When  the  appeal  was  prayed  for  and  granted 
and  perfected,  the  circuit  court  lost  all  ju- 
risdiction of  the  cause.  I  have  always 
thought  this  elementary  law  In  our  state. 
The  reservation  in  the  decree  of  a  right  to 
tax  costs  thereafter,  in  my  opinion  and  on 
an  almost  unbroken  line  of  authority,  was 
a  matter  beyond  the  power  and  jurisdiction 
of  the  court  City  of  St.  Louis  t.  Crow,  171 
Mo.  272,  loc.  cit  280,  281,  71  S.  W.  182.  No 
court  can  in  one  breath  dispossess  Itself  of 
jurisdiction,  as  by  allowing  an  appeal,  and 
In  another  retain  jurisdiction  for  any  pur- 
poses. The  attempt  to  ingraft  onto  our  prac- 
tice a  rule  which  in  efCect  is  to  say  "once 
In  court  always  in  court,"  is  to  my  mind 
contrary  to  the  spirit  of  our  age  and  the 
practice  of  the  courts. 

I  think  that  the  opinions  of  our  Supreme 
Court  in  St  Louis  v.  Crow,  171  Mo.  272,  71 
S.  W.  132,  and  State  ex  rel.  O'Brlant  v.  K. 
&  W.  By.  Co.,  176  Mo.  443,  75  S.  W.  636,  are 
controlling,  and  settle  the  propositions  here 
put  forward.  It  is  true  that  in  the  caae 
of  Padgett  V.  Smith,  207  Mo.  235,  105  S.  W. 
742,  the  Supreme  Court  in  an  opinion  per 
curiam,  held  that  the  circuit  court  that  tried 
the  cause  bad  jurisdiction  to  hear  evidence 
as  to  the  nature  and  extent  of  the  services 
and  their  reasonable  value,  and  to  make  a 
proper  allowance  therefor,  to  be  taxed  as 
costs  after  Its  judgment  had  been  affirmed 
by  the  Supreme  Court;  but  I  find  nothing 
In  this  later  case*  to  sho^  that  the  question 
was  presented  to  the  court  and  adjudicated 
by  it  as  to  whether  or  not  jurisdiction  still 
remained  in  the  circuit  court  It  does  not 
appear  that  counsel  were  heard,  or  that 
there  was  any  opposition  to  the  motion,  or 
that  the  prior  adjudications  of  the  court 
on  the  matter  were  in  any  way  called  to  the 
attention  of  the  court ;  and,  while  it  is  true 
the  Padgett  Case  Is  the  last  decision  of  the 
Supreme  Court  on  the  subject  I  cannot 
think  that  It  is  the  controlling  one.  M.,  K. 
&  T.  By.  Co.  V.  Smith,  154  Mo.  300,  65  S.  W. 
470.  On  the  contrary,  I  think  that  the  last 
controlling  decision  where  the  matter  was 
directly  before  the  court  is  State  ex  rel.  t. 
K.  &  W.  By.  Co.,  176  Mo.  443,  75  S.  W.  638. 
I  do  not  wish  to  be  understood  as  holding 
that  a  decision  of  the  court  rendered  in  a 
matter  in  which  counsel  has  not  been  heard, 
la  not  binding  and  authoritative.  What  I 
do  mean  is  that  it  lends  some  color  to  tbe 
claim  that  the  court  itsdf  did  not  have  in 
mind,  and  so  did  not  Intend  to  overrule,  oth- 
er decisions.  Nor  do  I  think  that  because 
the  trust  company  cannot  come  in  by  motion 
in  a  case  which  is  no  longer  before  the  court. 
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anA  racoTOT  tees  for  Berrlces  rendered  In 
that  «aae>  that  It  Is  entirely  shut  out  from 
obtaining  compensation  tor  those  services. 
I  see  no  reason  why  action  should  not  lie 
directly  for  the  recovery  of  those  services 
against  the  parties  liable  for  them.  My  posi- 
tion here  Is  that  they  cannot  do  that  by  mo- 
tion In  a  cause  which  is  no  longer  In  court ; 
cannot  do  it  in  a  court  which  has  lost  Juris- 
diction of  the  cause  in  which  the  motion  is 
made.  Being  very  clearly  of  the  opinion 
that  the  conclusion  arrived  at  by  my  learn- 
ed Associates  is  in  conflict  with  the  last 
controlling  decision  of  the  Supreme  Court 
above  referred  to  on  this  matter,  I  am  com- 
pelled to  ask  that  the  cause  be  certified  for 
determination  to  the  Supreme  Court 


SILIjS  et  al.  v.  BUBGE  et  ai 

(Kansas  City  Court  of  Appeals.    Missouri.    Jan. 
10,  1910.    Rehearing  Denied  Jan.  24,  1910.) 

L  Bbokxbs  (I  84*)  — Actions  vob  Couhis- 

8IOMS— BTTBDER   01'  Pboov. 

In  order  to  recover  commlsBlons  for  pro- 
cniing  a  purchaser  for  property,  the  burden  U 
upon  pleintiS  to  show  that  the  owners  employed 
him  to  procure  a  purchaser,  and  that  his  serv- 
ices were  the  procuring  cause  of  the  sale. 

[Ed.  Note.— For  other  cases,  see  Brokeis,  Cent 
Dig.  H  104,  105;   Dec.  Dig.  S  84.*] 

2.  Appeai.  and  Ebrob  (I  1031*)— Habuless 

Ebsob— Rttunos  on  Evidence. 

Where  the  evidence  on  a  material  question 
'ot  fact  was  so  conflicting  as  to  leave  it  doubt- 
fnl  on  which  side  it  preponderated,  substantial 
errors  in  rulings  on  evidence  will  be  considered 
prejudicial  and  reversible. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  4038-4046;    Dec.  Dig.  f 

&  Bbokkbb  (I  85*)  — Actions  fob  Comvib- 
BiONs— Adkission  or  Evidence. 

Where  the  evidence  tended  to  show  that  a 
letter  written  by  real  estate  agents  to  the  own- 
ers of  property,  stating  that  the  brokers  would 
like  to  talk  to  the  ownetB  about  the  property 
as  soon  as  the  latter  could  call,  as  they  had 
some  possible  Investors  in  view,  and  that  the 
owners  received  and  acted  upon  the  letter  by 
sending  an  agent  to  discuss  the  sale  of  the 
property,  the  letter  was  admissible  in  an  action 
cor  commissions  for  procuring  the  sale  of  the 

eroperty,  being  the  initiatory  act  which  resulted 
I  the  brokers    employment. 
[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  H  106,  112;   Dec  Dig.  g  85.*] 

4.  Evidence  (H  71, 100,  265*>— Mailino  Let- 

TEB. 

In  an  action  by  a  broker  for  compensation 
the  receipt  of  a  letter  by  a  property  owner  from 
real  estate  brokers,  which  was  part  of  a  broker's 
contract  of  employment,  could  be  proved  by 
showing  that  It  was  properly  addressed,  stamped 
and  deposited  In  the  mail,  which  would  raise  a 
presumption  that  it  was  received  by  the  ad- 
dressee, or  by  the  latter's  subsequent  admissions 
that  he  received  it,  or  by  circumstances  show- 
ing that  fact 

IBi.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  »  92,  123%,  1029-1030 ;  Dea  Dig. 
H  71.  100,  285.*] 


5.  Evidence  (|  71*)— Pbesuuptions— Beceift 
OF  Letteb. 

Where  there  was  no  evidence  that  a  letter 
constituting  a  part  of  a  contract  wag  mailed; 
that  the  writer  testified  that  he  dictated  it  to 
his  stenographer  and  according  to  the  usual 
course  of  business  it  must  have  been  mailed,  did 
not  raise  a  presumption  that  it  was  received 
by  the  addressee. 

[Ed.    Note.— 'For   other  -cases,    see   Evidence, 
Cent  Djg.  §  92;  Dec.  Dig.  i  71.*] 

6.  Bboslebs   (S  86*)— Actions  fob   Couiis- 

BI0N8— SUFFICIESCT  OF  EVIDENCE. 

In  a  broker's  action  for  commissions  for 
procuring  the  sale  of  property,  evidence  held 
to  show  that  defendants  received  plaintiff's  let- 
ter stating  that  he  desired  to  have  defendant 
call  with  a  view  to  selling  the  property. 

[Dd.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  §  86.*] 

7.  Appeal  awd  Ebbob  (g  837*)— Review. 

In  determining  whether  a  copy  of  a  letter 
written  by  plaintiff  addressed  to  defendant  was 
properly  excluded  when  offered  by  plaintiff  on 
the  ground  that  the  evidence  did  not  show  a 
delivery,  the  evidence  as  to  delivery  of  the  let- 
ter should  be  viewed  from  the  standpoint  of 
plaintiff's  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  837.*] 

a  Evidence  (f  241*)— Agents— Admissions. 
In  an  action  by  brokers  against  several 
defendants  for  commissions  for  procuring  a  pur- 
chaser for  property  after  plaintiffs  had  intro- 
duced evidence  tending  to  snow  that  one  of  de- 
fendants authorized  his  son  to  communicate  with 
plaintiff  as  to  the  sale  of  the  property,  which 
action  of  such  defendant  wag  with  the  knowl- 
edge and  consent  of  the  other  defendants,  evi- 
dence was  admissible  as  against  all  of  defend- 
ants as  to  statements  of  the  son  of  such  defend- 
ant to  plaintiffs  relating  to  the  sale  of  the 
land. 

[Ed.   Note.— For   other  cases,   see    Evidence. 
Cent  Dig.  gg  887-892;   Dea  Dig.  g  24^.*] 

9.  Pbincipal  and  Agent  (g  23*)— REi.ATioir 
— Sufficiency  of  Evidence. 

In  a  broker's  action  against  several  defend- 
ants for  commissions  for  procuring  the  sale  of 
realty,  evidence  held  to  sustain  a  finding  that 
one  defendant  authorized  negotiations  for  the 
sale  by  another  defendant,  and  that  the  latter 
and  his  son  were  the  agents  of  another  de- 
fendant in  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  g  41 ;   Dec.  Dig.  g  23.*] 

10.  Tbial  (g  262*)— Actions- iwsTBucnoNB— 

CONFOBMITY  TO   ISSaES. 

In  a  real  estate  broker's  action  for  commis- 
sions for  procuring  the  sale  of  land,  where  there 
was  much  evidence  to  show  plaintiffs'  employ- 
ment to  make  the  sale,  and  that  they  procured 
the  purchaser,  and  plaintiffs'  evidence  did  not 
justify  an  inference  that  they  abandoned  the 
employment  or  negotiations  with  the  final  pur- 
chaser, so  that  all  of  those  questions  were  is- 
sues, an  Instruction  that  If  plaintiffs  discon- 
tinued further  negotiations  with  the  purchaser 
and  defendants  afterwards  made  a  sale  through 
another,  the  jury  should  find  for  defendants, 
was  erroneous,  as  injecting  an  issue  not  made 
by  the  evidence. 

„F^'';  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  gg  596-612;    Dec.  Dig.  g  252.*] 

11.  Tbial  (g  194*)  — Instbuotionb— Weight 
OF  Evidence. 

Where,  in  an  action  for  commissions  for 
procuring  the  sale  of  land,  there  was  evidence 
tending  to  show  that  the  person  whom  defend- 
ants claimed  made  the  sale  was  brought  into 
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the  acdon  for  the  pnzpoae  of  depiiTins  plaintitEB 
of  their  commiaBioiia,  it  waa  error  to  instruct 
tliat  thete  was  no  evidence  that  soch  person 
was  naed  bi  d^endants  to  deprive  plaintiffs  of 
their  commilasions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  413,  439-141.  44«-154»  456-166;  Dec 
Dig.  I  194.*] 

Appeal  from  Circnlt  Court,  Jackson  Conn- 
ty:  T.  J.  Seehom,  Judge. 

Action  by  Albert  M.  Sills  and  anothw 
against  Richard  H.  Barge  and  others.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Reversed  and  remanded. 

Ball  tt  Ryland,  for  appellants,  Peak  & 
Strotber,  for  respondents. 

JOHNSON.  J.  Plaintiffs,  real  estate  agents 
In  Kansas  City,  brought  this  action  to  recov- 
er  a  commission  of  f4,.500,  alleged  to  be  due 
them  on  account  of  the  sale  of  certain  real 
estate  in  Kansas  City  belonging  to  defend- 
ants. A  trial  to  a  jury  resnited  in  a  verdict 
and  Judgment  for  defendants.  Numerous 
errors  are  assigned  by  plaintiffs,  who  bring 
the  case  here  by  appeal.  These  assignments 
relate  either  to  the  instructions  or  to  rul- 
ings on  the  admission  or  rejection  of  evi- 
dence. The  issue  of  the  employment  of 
plaintiffs  as  agents  to  sell  the  property  was 
warmly  contested,  as  was  also  the  issue  of 
whether  or  not  their  efforts  were  the  procur- 
ing cause  of  the  sale.  Both  parties  adduced 
substantial  evidence  In  support  of  their  re- 
spective contentions.  Material  facts  dis- 
closed by  the  evidence  of  plalntlffa  thus  may 
be  stated: 

Defendants  Burge  and  Mary  E.  Long, 
brother  and  sister,  inherited  two  tracts  of 
land  in  Kansas  City,  one  of  40  acres,  the 
other  of  80  acres.  Defendant  Robert  J.  Long 
is  the  husband  of  Mary.  In  1899  defendants 
gave  an  option  to  purchase  the  land  to  a 
Mr.  Gnlona,  and  he  enlisted  the  services  of 
plaintiffs  to  aid  him  in  making  an  advanta- 
geous sale.  He  failed  to  accomplish  his  pur. 
pose,  and  the  option  expired.  Plaintiff  Sills 
states  that,  acting  on  behalf  of  his  firm,  he 
wrote  a  letter  to  defendant  Robert  J.  Long 
In  February,  1900,  about  the  sale  of  the  land, 
and  that  a  few  days  later  David  Long,  son 
of  Robert  and  Mary,  called  on  him  In  re- 
sponse to  the  letter.  Sills  testified:  "He 
[David]  said  that  his  father  received  a  let- 
ter from  us  in  reference  to  the  sale  of  the 
property.  I  told  him  that  I  wanted  a  price 
on  both  the  40  and  80  acres.  He  said  he 
would  see  his  father  and  Mr.  Burge,  and  let 
me  know  in  a  day  or  two.  *  •  •  He 
came  in  in  a  day  or  two  and  gave  me  a  price 
•  •  •  of  $1,500  per  acre  for  the  80  acres 
and  $2,000  per  acre  for  the  40  acres.  He 
asked  me  previous  to  this  what  the  commis- 
sion would  be.  I  told  him  2%  per  cent." 
The  letter  which  plaintiffs  claim  Initiated 
the  transaction  was  dated  February  13,  1900, 
and  was  addressed  to  defendant  Robert  J. 


Long.  Its  contoiti  were  as  follows:  "We 
would  like  to  talk  to  yon  abont  some  of 
your  acre  property  as  soon  as  yon  can  find 
it  convenient  to  call  at  onr  office,  830  Wal- 
nnt  St  We  have  parties  in  view  who  hare 
some  money  to  invest,  and  we  might  be  able 
to  sell  them  some  of  your  property." 

Plaintiffs  made  stroinous  and  repeated, 
but  nnsnccessfnl,  attempts  to  Introduce  this 
letter  In  evidence,  and  the  refusal  of  the 
court  to  admit  it  constitutea  one  of  the  prin- 
cipal errors  assigned,  tlie  original  letter 
was  not  produced,  but  plaintiffs  had  a  copy 
and  endeavored  to  lay  the  foundation  for 
its  admission.  Mr.  Sills  testified  that  be 
dictated  the  letter  to  his  stenographer,  and 
claims  that  In  the  usual  course  of  the  busl- 
nes  of  his  office  it  must  have  been  mailed, 
but  he  cannot  state  that  be  mailed  It,  and 
no  witness  testified  to  having  mailed  It.  The 
parties  to  whom  the  letter  referred  as  pro- 
spective purchasers  composed  a  syndicate 
that  afterward  was  incorporated  under  the 
name  of  the  Abington  Land  Company.  Aft- 
er David  Long  had  given  plaintiffs  a  price 
on  the  land,  SUIs  obtained  an  offer  of  flOO.- 
000  for  the  80-acre  tract  from  one  of  the  ayn- 
dicate — George  D.  Ford — and  went  to  the 
home  of  defendant  Long,  where  he  saw  Mr. 
Long  and  told  him  of  the  offer.  Sills  testi- 
fied: "Mr.  Long  said  that  he  would  see.  He 
first  asked  me  what  our  commission  would 
be.  I  told  him  2^  per  cent  I  also  stated 
to  him  before  I  made  that  offer  that  his  son 
David  Long  had  left  the  property  with  me 
for  sale.  He  said,  Tes;  I  know  he  has.' 
Then  he  asked  me  what  our  commission 
would  be.  I  told  him  2%  per  cent  He  said, 
'I  will  see  Mr.  Burge  and  talk  with  Mrs. 
Long,  and  let  you  know  soon."*  A  short 
time  after  this  conversation,  David  Long 
called  on  Sills  and  told  him  that  defend- 
ants would  not  take  less  than  $1,500  per  acre 
for  the  tract  Sills  communicated  this  infor- 
mation to  the  syndicate.  Afterward  the  syu. 
dlcate  purchased  both  tracts  from  def aid- 
ants for  $1,500  per  acre.  The  sale  was  con- 
summated  without  the  intervention  of  plain- 
tiffs, and  defendants  rejected  the  claim  of 
plaintiffs  to  the  commission.  This  suit  fol- 
lowed. 

Defendant  Long  denies  that  he  received 
the  letter  plalntlfCs  claim  to  have  sent  him; 
that  he  sent  his  son  to  see  plaintiffs  In  re- 
sponse to  the  letter;  that  he  employed  or 
authorized  his  son  to  employ  plaintiffs ;  that 
he  acknowledged  to  Sills  that  he  had  author- 
ized his  son  David  to  employ  plaintiffs;  that 
he  asked  Sills  what  his  commission  would 
be,  or  in  any  way  treated  him  as  the  agent 
of  defendants,  or  that  plaintiffs  had  any- 
thing to  do  with  selling  the  property.  In 
fine,  he  denies  the  whole  story  of  plaintiff 
Sills  except  the  fact  that  Sills  called  at  his 
house  and  offered  him  $100,000  for  the  80- 
acre  tract.    Darid  Long  likewise  repudiates 
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In  toto  his  connection  with  the  transaction 
as  detailed  by  plaintiffs.  Defendants  all  ad- 
mit that  nothing  was  done  by  any  of  them 
In  relation  to  the  sale  of  the  land  without  the 
knowledge  and  consent  of  the  others,'  but 
they  say  that  the  sale  was  brought  abont 
through  the  serrices  of  a  Mr.  Johnson,  a 
stone  mason,  who  operated  a  quarry  on  the 
land,  and  that  to  him  they  paid  a  commis- 
sion at  one  and  one  quarter  per  cent 

We  have  stated  only  those  facts  which 
give  a  general  view  of  the  issues.  The  rec- 
ord is  voluminous,  and  teems  with  circom- 
Btances  of  more  or  less  Importance.  The  bur- 
den which  plaintiffs  labored  bard  to  sustain 
was  to  show,  first,  that  defendants  employed 
them;  and,  second,  that  their  services  were 
the  procuring  cause  of  the  sale.  A  careful 
reading  of  the  record  leaves  us  in  the  situa- 
tion of  being  unable  to  form  an  opinion  on 
the  subject  of  which  side  has  succeeded  In 
tipping  the  evidential  scale  with  the  greater 
weight  of  the  evidence.  The  conclusion  urg- 
ed by  plaintiffs  that  they  were  employed  to 
sell  the  property,  did  sell  it,  and  are  being 
deprived  of  their  reward  under  the  specious 
pretext  that  they  were  not  employeid,  and 
that  a  stone  mason  made  the  sale,  Is  Jnst 
as  i)ermissible  under  the  evidence — but  no 
more  so — than  the  tasistence  of  defendants 
that  plaintiffs  are  mere  interlopers. 

With  the  evidence  In  this  condition,  we  are 
constrained  to  say  that,  if  the  trial  court 
committed  sabstantlal  error  against  plain- 
tiffs in  the  rulings  on  evidence,  such  error 
must  be  deemed  prejudicial,  since  we  most 
assume  that,  with  evidence  so  evenly  bal- 
anced, a  little  weight  added  to  either  side 
would  give  the  preponderance  to  that  side. 
Consequently,  should  we  find  that  the  court 
improperly  excluded  the  letter  plaintiffs 
claim  they  sent  defendant  Long  on  Febru- 
ary 13,  1900,  we  m-ust  hold  the  error  preju- 
dicial. Reasonably  construed,  that  letter 
was  an  application  for  employment.  It  was 
the  Initiatory  act  that  resulted  In  the  rela- 
tion of  principal  and  agent  between  the  par- 
ties, and  its  exclusion  by  the  court  could  not 
fall  to  Impress  the  jury  with  the  Idea  that 
plaintiffs  were  lame  In  their  proof,  and  that 
in  the  mind  of  the  court  they  could  not  lay 
the  foundation  stone  on  which  the  super- 
structure of  their  case  must  rest  The  fact 
that  the  letter  had  been  mailed  to  Mr.  Long 
and  received  by  him  could  be  proved  In  two 
ways:  First  That  the  letter  properly  ad- 
dressed and  stamped  had  been  deposited  in 
the  United  States  malls.  With  proof  of  that 
character,  the  presumption  of  law  would 
arise  that  the  addressee  received  the  letter. 
Second.  If  nnable  to  prodnce  competent  evK 
dence  on  which  to  found  a  constructive  de- 
livery, plaintiffs  still  might  prove  the  fact 
of  delivery  by  the  subsequent  admissions  of 
iii.  Long,  the  addressee,  that  he  had  receiv- 
ed the  letter,  or  by  facts  and  circumstances 
tending  to  show  that  be  had  received  It 


The  learned  trial  Judge  was  right  In  ruling 
that  plaintiffs  had  failed  to  show  a  construc- 
tive delivery.  Recently  we  have  dealt  with 
this  subject  In  three  cases — Goucher'  v.  Nov- 
elty Co.,  lie  Mo.  App.  99,  91  S.  W.  447; 
Ward  V.  Morr,  119  Mo.  App.  83,  95  S.  W. 
964;  Grain  Co.  v.  Railway,  120  Mo.  App. 
203,  96  S.  W.  681— and  we  refer  to  those 
decisions  for  the  reasons  wlilch  support  the 
present  ruling.  But  we  think  the  court  err- 
ed In  excluding  the  letter  for  the  reason  that 
the  evidence  of  plaintiffs  tends  to  show  that 
Mr.  Long  actually  received  it  and  acted  on 
It  Proof  of  a  constructive  delivery  Is  but 
a  legal  substitute  for  proof  of  actual  de- 
livery, and,  with  proof  of  the  latter  charac- 
ter, what  difference  can  it  va&ke  that  plain- 
tiffs are  nnable  to  adduce  competent  evi- 
dence of  a  constructive  delivery?  The  real 
thing  is  always  better  than  the  substitute. 
We  admit  the  fact  testified  to  by  plaintiff 
Sills  that  the  son  of  Mr.  Long  called  and 
stated  he  came  in  response  to  the  letter 
would  not  of  Itself  establish  the  fact  that 
the  letter  had  been  received,  but  the  admis- 
sion of  defendant  Long  to  the  effect  that 
he  had  sent  his  son  to  attend  to  the  business 
certainly  justifies  the  Inference  that  he  sent 
his  son  in  response  to  the  letter,  and  there- 
fore had  received  the  letter.  Such  inference 
Is  strengthened  by  the  subsequent  conver- 
sation which  proceeded  on  the  basis  of  the 
existence  between  the  parties  of  the  relation 
of  principal  and  agent  Of  coarse,  we  are 
viewing  the  facts  from  the  standpoint  of 
plaintiffs'  evidence,  but  this  is  the  position 
that  should  be  occupied  In  the  consideration 
of  the  question  of  the  admissibility  of  the 
letter.    We  think  its  exclusion  was  error. 

Further,  we  think  the  court  erred  In  sus- 
taining the  objections  of  defendants  Burge 
and  Mrs.  Long  to  evidence  of  the  statements 
of  David  Long  to  plaintiffs  relating  to  the 
business  of  selling  the  land,  offered  after 
plaintiffs  had  introduced  evidence  tending  to 
show  that  defendant  Long  had  selected  his 
son  as  a  channel  of  communication  with 
plaintiffs,  and  that  whatever  defendant  Long 
did  In  the  way  of  effecting  a  sale  was  with 
the  full  knowledge  and  consent  of  his  code- 
fendants.  Before  many  of  these  objections 
were  sustained,  the  following  testimony  of 
Burge,  given  at  a  former  trial,  had  been  in- 
troduced: "Mr.  Burge,  I  am  not  certain 
whether  I  asked  you  or  not,  but  it  is  true, 
isn't  it,  that,  whenever  Mr.  Long  or  any  of 
you  put  a  price  on  your  property  for  sale. 
It  was  done  after  a  conference  among  all  of 
you  and  with  authority  of  all  of  yon?  A. 
Yes,  sir ;  they  would  all  be  consulted  about 
It  Q.  Any  prices  that  were  put  on  the 
property  was  with  the  authority  of  all?  A. 
Yes.  Q.  And  if  it  was  put  la  the  hands  of 
any  agent  at  a  certain  price  to  sell.  If  that 
was  done  by  Mr.  Long,  or  either  of  you, 
why  that  was  satisfactory  to  Mrs.  T<ong.  or 
to  you?    A.    We  always  met  and  consulted. 
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O.  Before  yon  did  that?  A.  Tea,  air." 
Mr.  Burge  denied  knowledge  of  the  employ- 
ment either  of  Darld  Long  or  of  plaintiffs, 
t)ut  the  Jury  were  entitled  to  Infer  that 
plaintiffs  were  telling  the  truth,  and  that 
Burge  did  authorize  all  that  was  done  in  the 
matter  by  defendant  Long.  There  Is  ample 
«vldence  in  the  record  of  the  fact  that  Mrs. 
Long  had  made  her  husband  and  her  son 
ber  agents,  and  we  think  that  evidence  of 
the  statements  and  acts  of  David  were  ad- 
missible as  to  all  of  the  defendants. 

Objection  1«  offered  to  the  following  In- 
-structlon  given  at  the  request  of  defendants: 
"The  court  Instructs  the  Jury  that,  if  they 
find  from  the  evidence  that  after  the  prop- 
-osltlon  from  the  witness  Ford  was  rejected, 
neither  of  the  plaintiffs  had  any  further  ne- 
gotiations with  the  witness  Ford  or  those 
associated  with  him,  but  that  plaintiffs  then 
and  there  dropped  said  negotiations,  and 
that  afterwards  the  defendants  through  the 
witness  Johnson  negotiated  a  sale  of  the 
land  mentioned  in  the  evidence  to  the  wit- 
ness Beals  and  those  associated  with  him, 
and  that,  by  the  terms  of  such  sale,  the  one- 
half  acre  tract  used  for  school  purposes  and 
the  three-quarter  acre  tract  on  which  defend- 
ant Burge's  house  was  situated  were  ezclud- 
-ed  from  such  sale,  and  that  the  rest  of  said 
land  was  sold  for  the  sum  of  $180,000,  then 
the  verdict  of  the  jury  must  be  for  the  de- 
fendants." As  we  have  said,  there  is  ample 
-evidence  that  plaintiffs  were  not  employed  at 
all  by  defendants,  but,  on  the  other  hand, 
there  is  abundant  evidence  of  the  employ- 
ment and  of  the  fact  contended  for  by  plain- 
tiffs that  they  procured  the  purchasers  to 
'Whom  defendants  sold  the  land.  Under  the 
hyx)0the8ls  presented  by  the  evidence  of 
plaintiffs,  we  find  no  justification  in  the  rec- 
ord for  a  reasonable  inference  that  plain- 
tifCs  abandoned  the  employment  or  dropped 
negotiations  with  the  syndicate.  The  main 
Issues  of  fact  were  few  and  were  clearly  de- 
fined by  the  evidence.  Plaintiffs  either  were 
employed  as  agents,  or  they  were  not  em- 
ployed. They  either  foimd  the  purchaser 
and  began  the  negotiations  that  culminated 
in  the  sale,  or  they  did  not.  The  instruction 
was  erroneous  for  the  reason  that  it  inject- 
ed an  issue  into  the  case  not  made  by  the 
pleadings  and  evidence. 

Objection  also  is  made  to  this  Instruction 
given  for  defendants:  "The  court  instructs 
the  jury  that  there  is  no  evidence  in  this 
case  that  the  witness  Johnson  was  used  by 
any  of  the  defendants  for  the  purpose  of 
-depriving  or  attempting  to  deprive  the  plain- 
tiffs of  a  commission  upon  the  sale  of  the 
property  described  in  the  petition."  That 
Instruction  Is  bad  for  the  reason — ^if  for  no 
other — that  facts  and  circumstances  in  evi- 
dence do  support  very  strongly  the  conclu- 
«ion  that  Johnson  was  imported  into  the 
transaction  for  no  other  purpose  than  that 


of  deriving  plaintiffs  of  a  etounlflsion  Just- 
ly due  them.  Plaintifts  were  entitled  to  ar- 
gue to  the  jury,  and  the  jury  would  have 
been  Justified  in  l>elieving,  tliat  Johnson  was 
set  by  defendants  in  pursuit  of  game  flush- 
ed up  by  plaintiffs.  He  was  not  a  real  estate 
agent,  but  a  stone  cutter.  He  was  a  tenant 
on  the  land,  had  been  patronized  by  defend- 
ants, and  accepted  employment  in  a  business 
outside  his  calling  for  half  the  compensation 
plaintiffs  had  agreed  to  accept  Such  facts 
are  suggestive  of  collxislon  and  sliarp  prac- 
tice, and  plaintiffs  should  have  l)een  left 
free  to  comment  on  them.  The  Instruction 
before  us  deprived  them  of  this  privilege, 
and  therefore  is  erroneous. 

We  luive  noticed  the  only  errors  we  find 
in  the  record.  The  Judgment  is  reversed, 
and  the  cause  remanded.    All  concur. 


BENNETT   v.    CBTSTAL   CARBONATE 
LIM^  CO. 

(St  Louis  Court  of  Appeals.     Missouri.     Jan. 
18,  1910.) 

1.  Master  and  Sebvakt  (|  107*)— Iwjttbt  to 
Sebvant— Safe  Place  in  Which  to  Wobk 
— Obligation  or  Master. 

Wliere  the  place  in  which  a  servant  woika 
is  reasonably  safe,  and  it  is  the  particular  work 
done  that  renders  it  unsafe,  and  the  dangers  are 
transitory  and  inherent  in  the  manner  in  which 
the  work  is  done,  and  the  servant  performs  the 
woik  in  bis  own  way,  the  rule  requirinK  a  mas- 
ter to  furnish  a  reasonably  safe  place  does  not 
obtain. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dea  Dig.  |  107.*] 

2.  Masteb  and  Sebvant  ((  107*)— Injubt  to 
Servant— Safe  Place  in  Which  to  Wore 
—Obligation  of  Master. 

Where  the  place  in  which  a  servant  worka 
Is  reasonably  safe  in  itself,  and  the  master  neg- 
ligently orders  a  servant's  act  which  renders  the 
place  unsafe  and  occasions  an  injury  to  the 
servant,  a  prima  facie  liability  arises  because 
of  the  negligent  order,  unless  the  dangers  are  so 
obvious  as  to  preclude  recovery  on  the  theory  of 
contributory  negligence  or  of  assumption  of 
risk,  considering  that  the  order  of  the  master  im- 
plies an  assumption  that  the  place  is  reasonably 
safe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  107.*] 

3.  Master  and  Servant  (J  286*)— Injubt  to 
Servant  —  Negligence  —  QuEsmoN  fob 
Jury. 

A  servant  in  a  stone  quarry  was  directed 
by  the  foreman  to  remove  a  particular  rock 
from  a  body  of  stone  shattered  by  blasting.  On 
the  removal  of  the  rock  another  stone  supported 
by  it  rolled  out  and  injured  him.  The  foreman 
by  the  exercise  of  ordinary  care  could  have  seen 
the  probable  result  which  was  not  obvious  to 
the  servant.  The  direction  of  the  foreman  was 
peremptory.  Held,  that  the  negligence  of  the 
master  was  for  the  jury. 

[Ei.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ff  1010-1050;    Dec.  Dig.  i 

286.*] 
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4.  Mabtkb  and  Sebvant  (S  280*)— Injttbt  to 

SbBVANT  —  CONTRIBUTOBT     NeGUQENCT    — 

Question  fob  Jubt. 

Tbe  question  of  the  servant's  contributory 
negligence  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  108&-1132 ;  Dec.  Dig.  % 
28&.»] 

5.  Masixb  and  Sebvant  (8  288*)— Injubt  to 
Sebvant— Absuicption  of  Risk— Question 

FOB  JnBT. 

The  question  of  the  servant's  assumption  of 
risk  was  for  the  jury. 

[EA.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {{  1068-1088;   Dec.  Dig.  i 

6.  Mabtbb  and  Sebvant  ({  288*)— Injitbt  to 
Sebvant— CoNTBiBTTTOBT  Neglioence. 

A  servant  doing  an  act  under  the  express 
direction  of  the  master's  foreman  may  not  be  de- 
clared negligent  as  a  matter  of  law,  unless  the 
dangers  incident  to  the  act  are  so  threatening 
and  imminent  as  to  portray  obvious  peril,  and, 
where  it  appears  that  he  may  safely  perform  the 
act  by  exercising  care  on  his  part,  the  question 
of  contributory  negligence  is  for  the  jury.     . 

[Ed.  Note. — For  other  oases,  see  Master  and 
Servant,  Cent  Dig.  fi  1089-1132;  Dec  Dig.  J 
289.*] 

7.  Masteb  and  Sebvant  (§  203*)— Injitbt  to 
Sebvant— Assumption  of  Risk. 

Generally  a  servant  does  not  assume  the 
risks  from  the  master's  negligence,  however  ob- 
vious. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  538;  Dec.  Dig.  {  203.*] 

8.  Masteb  and  Sebvant  ({  222*)— Injttbt  to 
Sebvant— Assumption  of  Risk. 

A  servant  must  obey  the  reasonable  orders 
of  the  master,  and,  where  he  is  directed  to  per- 
form a  task  which  apparently  he  may  safely  do 
without  injury  to  himself,  he  does  not  as  a  mat- 
ter of  law  assume  the  risk,  especially  where 
the  order  is  repeated  in  an  urgent  manner,  and 
the  servant  is  not  given  an  opportunity  to  re- 
flect, for  in  assumption  of  risk  there  must  be 
present  the  element  of  assent  express  or  im- 
plied. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  648-651;  Dec.  Dig.  { 
222.*] 

9.  Mastxb  and  Sebvant  (Si  101,  102*)— Safe 
Flace  to  Wobk— Obuqation  of  Masteb. 

The  duty  of  a  master  to  furnish  a  reason- 
ably safe  place  in  which  to  work  is  discharged 
where  he  exercises  ordinary  care  In  furnishing 
the  servant  a  place  as  reasonably  safe  as  the 
character  of  the  work  permits. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  171-192;  Dec.  Dig.  §§ 
101,  102.*] 

10.  Masteb  and  Sebvant  (8  291*)— Instbuc- 
tions— Evidence. 

Where,  in  an  action  for  Injuries  to  a  serv- 
ant in  a  stone  quarry,  the  evidence  showed  that 
the  foreman  ordered  the  servant  to  pi7  out  a 
rock  from  a  stone  ledge  shattered  by  blasting, 
when  by  the  exercise  of  ordinary  care  he  could 
have  foreseen  the  probable  result,  which  the 
servant  could  not  foresee  from  his  position,  ne- 
cessitating, in  order  to  authorize  a  verdict  for 
the  servant,  that  the  jury  find  that  the  foreman 
knew  or  by  the  exercise  of  ordinary  care  might 
have  Intown  that  the  removal  of  the  rock  as  di- 
rected by  him  would  cause  another  one  to  fall 
and  injure  the  servant,  an  instruction  requiring 
a  finding  that  the  master  Imew  that  the  stone 
ledge  had  become  insecure  and  dangerous  be- 
cause of  bis  negligence  and  liable  to  fall  on  and 


injure  the  servant  was   erroneous  I>ecause   of 

the  absence  of  evidence  on  which  to  predicate  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  H  1133-1147;   Dec.  Dig.  ( 

11.  Masteb  and  Sebvant  (|  296*)— Injttbt  to 
Sebvant— Contbibutobt   NEauQENOE— In- 

STBUCTI0N8. 

Where  the  danger  to  a  servant  is  threaten- 
ing, glaring,  and  apparent,  the  court  may  deter- 
mine as  a  matter  of  law  his  contributory  negli- 
gence, but  a  jury  mav  acquit  the  defendant  on 
the  ground  of  contributory  negligence  where 
nothing  more  appears  than  that  plaintiff  en- 
countered a  risk  which  a  person  of  ordinary  pru- 
dence would  have  avoided,  so  that  an  instruc- 
tion which  requires  a  finding  of  freedom  from 
contributory  negligence  unless  the  conditions 
around  plaintiff  were  "such  as  to  threaten  snch 
glaring,  apparent,  and  immediate  danger  that  a 
person  of  ordinary  care  and  prudence  would 
nave  refused  to  work"  under  the  circumstances 
was  erroneous. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  If  1180-1194;   Dec.  Dig.  { 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty;   James  D.  Bamett,  Judge. 

Action  by  George  Bennett  against  the  Crys- 
tal Carbonate  Lime  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

McKelghan  &  Watts  and  W.  R,  Gentry,  for 
appellant .  Dudley  &  Palmer,  for  respondent 

NORTONI,  J.  This  Is  a  suit  for  damages 
accrued  to  plaintiff  on  account  of  personal 
Injuries  received  through  the  alleged  negli- 
gence of  the  defendant  The  plaintiff  recov- 
ered, and  defendant  appeals. 

While  In  defendant's  employ  and  engaged 
as  a  laborer  In  its  stone  quarry,  plaintiff  was 
seriously  Injured  as  a  result  of  a  large  stone 
rolling  upon  his  limb.  It  appears  that  while 
he  was  engaged  under  the  immediate  direc- 
tion of  bis  foreman  In  prying  a  particular 
stone  out  of  a  large  mass  another  stone, 
which  had  theretofore  been  held  in  position 
by  the  one  which  plaintiff  sought  to  remove, 
was  thereby  precipitated  forward  and  occa- 
sioned his  injury.  The  evidence  tends  to 
prove,  too,  that  the  act  in  which  plaintiff 
was  engaged  at  the  time  did  not  threaten  im- 
mediate peril,  although  the  result  might  have 
been  foreseen  by  the  foreman  who  directed 
the  work. 

To  a  complete  understanding  of  the  case, 
It  will  be  necessary  to  state  the  facts  some- 
what extensively.  Defendant  owns  and  op- 
erates a  stone  quarry  in  a  bluff  on  the  Mis- 
souri river  in  Lincoln  county.  The  quarry 
faces  toward  the  east,  and  has  been  worked 
from  the  top  of  the  bluff  to  a  point  near 
about  the  level  of  the  river  bank.-  The  depth 
of  the  quarry  is  abotit  50  feet.  After  the 
stone  is  quarried,  it  is  reduced  to  small  par- 
ticles, to  the  end  of  running  it  through  a 
crushing  machine.  The  work  of  reducing  the 
stone  to  small  particles  is  done  by  the  labor- 
ers with  sledge  hammers,  and  this  is  the  work 
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for  which  plaintiff  was  employed,  altbongb 
he  assisted  otherwise  about  the  quarry  as 
well.  Through  the  means  of  explosives,  de- 
fendant had  separated  from  the  ledge  of  rock 
In  the  bluff  a  portion  thereof,  say  40  or  60 
feet  In  length,  about  6  or  7  feet  In  width,  and 
probably  the  same  in  depth.  This  mass  of 
stone,  the  larger  portion  of  which  had  been 
shattered  by  the  blasting,  lay  upon  the  floor 
of  the  quarry,  and  the  laborers  had  been  en- 
gaged for  several  days  in  reducing  the  same 
and  clearing  it  up  for  the  crusher.  It  seems 
the  entire  mass  had  been  cleared  up  and  dis- 
posed of  except  a  portion  in  the  northwest 
comer  of  the  quarry,  which  is  described  to 
be  about  12  feet  In  length,  7  feet  In  width, 
and  6  feet  in  height.  This  particular  portion 
of  the  stone  had  been  severed  from  the  ledge 
In  a  solid  mass ;  that  Is  to  say,  although  oth- 
er portions  had  been  considerably  crushed  and 
crumbled  as  a  result  of  the  heavy  blast,  the 
portion  referred  to  was  lifted  bodily  from  its 
place  in  the  bluff  without  being  dissevered 
into  fragments.  Such,  we  infer,  was  a  fre- 
quent occurrence  In  the  quarry,  for  it  ap- 
pears to  have  been  the  custom  in  vogue,  when 
the  heavy  charges  of  dynamite  failed  to 
crumble  the  rock,  large  portions  like  this  one 
were  drilled  and  blasted  a  second  time  by 
what  Is  known  as  "pop  shots";  that  Is,  lesser 
blasts.  A  day  or  two  before  his  Injury  the 
plaintiff  had  assisted  another  employ^  in  thus 
drilling  and  blasting  the  portion  of  stone  re- 
ferred to.  What  is  known  as  "pop  shots" 
were  exploded  therein  and  the  mass  of  stone 
12  feet  long,  7  feet  wide,  and  6  feet  deep  was 
shattered,  to  the  end  that  It  might  be  re- 
duced for  the  crusher.  It  seems  that,  al- 
though this  body  of  stone  was  cracked  and 
shattered  by  the  "pop  shots"  referred  to.  It 
remained  standing  as  before ;  that  is  to  say, 
it  was  not  scattered  over  the  floor  of  the 
quarry,  but  remained  in  position,  shattered 
and  cracked  throughout  The  plaintiff  and 
other  laborers,  about  a  dozen  In  all,  having 
completed  the  task  of  clearing  up  the  floor 
of  the  quarry,  approached  this  body  of  stone 
with  the  purpose  of  dismembering  and  re- 
ducing it.  The  plaintiff  laid  aside  a  shovel 
with  which  he  had  been  working,  and  took 
up  a  crowbar  for  the  purpose  of  prying  out 
portions  of  the  blasted  stone  which  were  par- 
cel of  the  huge  mass  before  him.  He  hesi- 
tated for  a  moment,  as  he  said,  to  "hunt  It"; 
that  Is,  as  we  tinderstand  it,  he  hesitated 
with  a  view  to  looking  out  a  proper  place  to 
commence  the  work. 

The  men  engaged  at  the  quarry  each  bear 
a  number,  by  which,  instead  of  by  name,  they 
were  addressed  by  the  foreman.  The  plain- 
tiff's number  was  12,  and  the  foreman  usual- 
ly so  addressed  him.  Plaintiff  says,  while 
he  was  standing  with  the  crowbar  in  his 
hand  and  viewing  the  mass  of  stone  or  "bant- 
ing it,"  the  foreman  said,  "Twelve,  bar  out 
that  rock,"  Indicating  a  particular  stone  near 
the  comer  of  the  body,  and  about  two  feet 
above  the  floor  of  the  quarry ;  that  be  hesi- 


tated an  instant  longer  to  make  an  examina- 
tion, and  the  foreman  repeated,  "Twelve,  I 
tell  you  to  bar  out  that  rock  under  that  one 
there,"  whereupon  he  Inserted  the  crowbar 
and  lifted  the  stone  from  its  position.  Up- 
on the  stone  which  he  lifted  with  his  bar  re- 
ceding before  the  lift  another  one  supported 
by  it  rolled  out  of  the  mass  upon  his  leg  and 
inflicted  the  Injury.  In  this  connection  plain- 
tiff says  that  the  foreman  was  standing  to 
the  side  and  in  the  rear  on  a  slight  elevation 
in  a  position  to  see  the  danger  incident  to 
barring  out  the  stone  referred  to.  Plaintiff 
says  from  the  position  in  which  he  himself 
stood  at  the  time  he  was  ordered  to  remove 
the  particular  rock  and  whUe  engaged  in  the 
act  it  was  impossible  for  him  to  discover  the 
likelihood  of  the  three-cornered  stone  above 
and  slightly  In  the  rear  of  the  one  he  re- 
moved being  precipitated  forward  upon  him, 
and  that  the  foreman  could  have  seen  It  from 
the  position  he  occupied  at  the  time  the  or- 
der was  givoL 

At  the  conclusion  of  the  testimony  on  the 
part  of  the  plaintiff,  the  defendant  requested 
the  court  to  peremptorily  direct  a  verdict  for 
it  This  request  having  been  denied,  the  de- 
fendant Introduced  no  evidence  whatever  on 
its  part,  contenting  Itself  to  stand  on  the 
proposition  that  plaintiff  had  failed  to  make 
a  prima  facie  case.  It  is  argued  here  that 
the  court  should  have  directed  a  verdict  for 
the  defendant,  for  the  reason  the  testimony 
falls  to  disclose  a  breach  of  its  obligation  to 
exercise  ordinary  care,  to  the  end  of  furnish- 
ing the  servant  a  reasonably  safe  place  to 
woric  Rather,  the  precise  argument  is  that 
in  the  circumstances  of  the  case  the  rule  re- 
quiring the  master  to  exercise  ordinary  care 
to  the  end  of  furnishing  the  servant  a  reason- 
ably safe  place  to  perform  his  labor  does  not 
obtain,  and  that  the  plaintiff  must  be  declared 
to  have  taken  the  risk  for  the  reason  he  re- 
ceived his  injury  from  a  peril  ordinarily  in- 
cident to  the  employment  in  which  he  was  en- 
gaged. We  are  not  persuaded  by  this  ar- 
gument on  the  facts  in  proof,  for  the  reason 
it  appears  the  defendant  retained  control  of 
the  men  and  directed  their  movements  in  and 
about  the  work.  Tliis  is  especially  true  in 
this  case  for  the  reason  it  appears  plaintiff 
received  his  injury  while  performing  the 
very  act  which  he  was  directed  to  perform  by 
defendant's  foreman  in  charge.  It  Is  no  doubt 
true  that  there  are  cases  where  the  rule  re- 
quiring the  master  to  furnish  the  servant  a 
reasonably  safe  place  does  not  obtain,  such, 
for  instance,  as  where  the  place  in  and  of 
Itself  is  reasonably  safe,  and  the  particular 
work  being  prosecuted  is  one  which  renders 
it  unsafe.  The  doctrine  Is  frequently  applied 
to  cases  where  the  servant  Is  employed  In 
dismantling  and  tearing  down  a  building  or 
prosecuting  a  particularly  hazardous  work  in 
a  mine  or  about  a  quarry,  or  ondermlnlng  an 
embankment  It  seems  to  be  especially  perti- 
nent in  those  Instances  where  the  dangers  are 
transitory  and  passing  only  and  Inhere  rather 
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In  the  mode  and  manner  In  which  the  work 
is  being  prosecuted  than  in  the  place  itself. 
And  then,  too,  an  eloneut  of  nonliability  fre- 
^nently  adverted  to  In  such  cases  is  the  fact 
tliat  the  master  has  given  the  work  entirely 
In  the  charge  of  the  servant,  and  permits  him 
to  perform  it' in  his  own  way.  In  such  dr- 
cnmatances,  if  the  servant  Is  Injured  as  a  re- 
sult of  a  transitory  peril  which  inheres  In  the 
work  for  which  he  was  employed,  and  is 
prosecuting,  according  to  his  own  discretion, 
witfaont  a  pointed  direction  or  other  specific 
negligence  on  the  part  of  the  master.  It  is 
frequently  declared  that  the  rule  requiring 
a  reasonably  safe  place  does  not  obtain  or 
that  the  servant  has  assumed  the  risk  as  one 
ordinarily  incident  to  the  employment.  Hen- 
son  V.  Armour  Packing  Co.,  113  Mo.  App. 
618,  88  S.  W.  166;  Armour  v.  Hahn,  111  U.  & 
313,  4  Sup.  Gt.  433,  28  L.  Ed.  440;  Bradley  v. 
Chicago,  Milwaukee,  etc..  By.  Co.,  138  Mo. 
293,  39  S.  W.  763;  Bloomfleld  v.  Worster  Con- 
struction Co.,  118  Mo.  App.  254,  94  S.  W.  804; 
Bradley  v.  Forbes  Tea  Co.,  213  Mo.  320,  111 
8.  W.  919;  Zelgenmeyer  v.  Ooetz  Ume,  etc., 
Ca,  113  Mo.  App.  330,  88  S.  W.  139;  Rlgsby 
V.  OU  Well  Supply  Co.,  115  Mo.  App.  297,  319, 
91  S.  W.  460.  However  that  may  be,  the  rule 
which  generally  obtains  in  this  state  is  that 
it  Is  the  duty  of  the  master  to  exercise  ordi- 
nary care  to  the  end  of  furnishing  the  serv- 
ant with  a  place  as  reasonably  safe  to  per- 
form his  labor  as  the  character  of  the  work, 
considering  Its  hazards,  will  permit  Bradley 
T.  Chicago,  Milwaukee,  etc.,  R.  R.  Co.,  138 
Mo.  293,  39  S.  W.  763;  Llvengood  v.  Joplln, 
eta,  Lead  &  Zinc  Co.,  179  Mo.  229,  77  S.  W. 
1077;  Eielty  v.  Construction  Co.,  121  Mo.  App. 
58,  97  S.  W.  998;  Keegan  v.  Kavanaugh,  62 
Mo.  230. 

Now,  the  precise  question  for  decision  does 
not  relate  alone  to  the  fact  that  the  plaintiff 
was  engaged  in  rendering  a  place  reasonably 
safe  in  itself  to  be  an  unsafe  place,  but  it  re- 
veals the  fact  as  well  that  the  master  ordered 
him  to  pry  out  a  certain  rock,  tlie  result  of 
which  might  have  been  foreseen  by  the  exer- 
cise of  ordinary  care  on  the  part  of  the  mas- 
ter as  fraught  with  probable  peril  to  plaintiff, 
and  which  danger  appears  not  to  have  been 
obvious  or  i>atent  to  the  plaintiff.  Although 
the  mass  of  stone  had  been  shattered  by  the 
"pop  shot"  blast  referred  to,  it  stood  Intact 
and  aK>ears  to  have  been  reasonably  safe  In 
and  of  Its^.  The  danger  Involved,  instead 
of  residing  in  the  place  as  it  stood,  rather  in- 
hered in  the  act  of  prying  out  and  removing 
the  particnlar  stone  on  which  rested  another 
and  precipitating  it  forward.  It  Is  true  the 
act  was  performed  by  the  plaintiff  himself, 
but  it  was  at  the  urgent  direction  of  the  fore- 
man, who,  according  to  the  testimony,  could, 
by  exercising  ordinary  care,  have  seen  the 
probable  result  wliich  was  not  obvious  to  the 
plaintiff.  In  this  view.  Instead  of  the  case 
presenting  a  question  where  the  injured  par- 
ty himself  renders  a  reasonably  safe  place  to 
be  an  unsafe  one,  it  presents,  instead,  the  as- 


pect of  the  master  negligently  directing  and' 
urging  the  servant  to  render  a  reasonably 
safe  place  an  unsafe  one  to  his  Injury  and 
hurt.  In  such  circumstances,  even  though 
the  place  is  reasonably  safe  in  itself.  If  the' 
master  negligently  orders  and  directs  the 
servant's  act  which  renders  it  unsafe  and  oc- 
casions an  Injury,  a  prima  facie  liability 
arises  on  account  of  the  negligent  order,  un- 
less the  dangers  are  so  obvious  and  imminent 
as  to  preclude  the  right  >of  recovery  on  the 
theory  of  contributory  negligence,  or  It  ap- 
pears the  risk  Is  one  assumed  by  the  serv- 
ant In  the  circumstances  stated,  the  order 
of  ttte  master  implies  an  assurance  that  the 
place  is  reasonably  safe.  Keegan  v.  Kav- 
anaugh, 62  Mo.  230;  Bloomfleld  v.  Worster 
Construction  Co.,  118  Mo.  App.  254,  94  &  W. 
304;  Bane  v.  Irwin,  172  Mo.  306,  72  S.  W.  522; 
Rlgsby  T.  Oil  Well  Supply  Co.,  115  Mo.  App. 
297,  319,  91  S.  W.  460.  According  to  the  evi- 
dence, the  plaintiff  was  unable  to  discover 
from  the  position  be  occupied  the  latent  dan- 
ger in  removing  the  particular  stone  referred 
to,  and  he  says  the  defendant's  foreman  might 
have  seen  it  as  he  was  standing  at  another 
part  of  the  yard  upon  a  slight  elevation.  T.'iis 
proof,  together  with  the  fact  that  the  fore- 
man repeated  his  order  in  rather  emphatic 
terms  to  the  plaintiff  to  remove  the  stone 
mentioned,  tends  to  show  negligence  on  the 
part  of  the  defendant,  and  that  plaintiff  was 
reasonably  careful  in  the  premises.  The 
plaintiff  may  not  be  declared  negligent  as  a 
matter  of  law  unless  the  dangers  incident  to 
the  act  were  so  threatening  and  imminent  as 
to  portray  obvious  peril.  Blundell  v.  Miller 
Mfg.  Co.,  189  Mo.  652,  88  S.  W.  103;  Garad 
V.  Hill  O'Meara  Construction  Co.,  124  Mo. 
App.  709,  102  S.  W.  594.  If  It  appeared  that 
he  might  safely  perform  the  act  directed  by 
exercising  care  on  his  part  then  the  question 
of  his  contributory  negligence  is  one  for  the 
jury.  Huhn  v.  Missouri  Pacific  Ry.  Co.,  92 
Mo.  440,  447,  4  S.  W.  937.  It  may  be,  bad 
the  plaintiff  performed  the  act  voluntarily  on 
his  own  account  without  being  directed  so  to 
do  by  the  foreman,  that  he  should  be  declared 
to  have  taken  the  risk  In  so  doing,  but  the 
negligent  order  to  perform  It  under  the  cir- 
cumstances given  in  evidence  removes  the 
case  from  the  category  of  assumed  risks  for 
the  want  of  a  voluntary  and  free  action  of 
the  mind  on  the  subject 

Generally  speaking.  It  is  the  law  of  this 
state,  as  declared  by  the  Supreme  Court  that 
the  servant  no  longer  assumes  the  risks  aris- 
ing from  the  master's  negligence,  however  ob- 
vious. Dakan  v.  Chase,  eta,  197  Mo.  238,  94 
S.  W.  944;  Curtis  v.  McNalr,  173  Mo.  270,  73 
S.  W.  167;  Pauck  v.  St  Louis  Dressed  Beef, 
etc.,  Co.,  159  Mo.  467,  61  S.  W.  806.  Be  this 
as  It  may,  it  is  the  duty  of  the  servant  to 
obey  such  reasonable  orders  as  are  given  by 
the  master,  and  when  he  Is  directed,  as  in 
this  case,  to  perform  a  task  which  It  appears 
he  may  safely  do  without  injury  to  himself, 
it  cannot  be  declared  as  a  matter  of  law  that 
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he  assumed  fhe  risk.  Especially  Is  this  true 
In  the  present  instance,  where  the  order  was 
repeated  In  an  urgent  manner,  and  the  plain- 
tiff not  given  an  opportunity  to  reflect.  In 
every  instance  of  assumption  of  risk  there 
must  be  present  the  element  of  assent  thereto, 
either  express  or  implied,  on  the  part  of  the 
servant  Adolff  v.  Columbia  Pretzel  &  Bak- 
ing Co.,  100  Mo.  App.  199,  73  S.  W.  321;  Lee 
▼.  Bailroad,  112  Mo.  App.  372,  87  S.  W.  12. 
The  question  of  defendant's  negligence,  to- 
gether with  those  of  the  plalntlfTs  contribu- 
tory negligence  and  assumption  of  the  risk, 
were  for  the  Jury. 

Notwithstanding  the  defendant's  exception, 
the  court  gave,  at  the  Instance  of  th.6  plain- 
tiff, the  following  Instruction,  which  covered 
the  whole  case:  "The  court  Instructs  the  Jury 
that  it  was  the  duty  of  the  defendant  lime 
company  to  use  all  reasonable  precautions  to 
avoid  exposing  plaintiff  to  danger,  and  to 
use  ordinary  care  and  diligence  to  provide 
him  a  safe  place  to  work,  and  if  you  believe 
from  the  evidence  that  a  large  body  or  ledge 
of  stone  in  defendant's  quarries  had  been 
broken  and  loosened  from  the  natural  walls 
of  defendant's  quarry  by  drilling  and  blast- 
ing the  same,  and  that  said  ledge  or  body  of 
stone  had  been  permitted  to  stand  and  be- 
come Insecure  and  dangerous  on  account  of 
defendant's  negllg«ice,  and  liable  to  fall  up- 
on and  Injure  plaintiff  while  workli^  at  a 
point  below  and  near  the  base  thereof,  and 
that  the  defendant  knew,  or  by  the  exercise 
of  ordinary  care  and  attention  could  have 
known,  of  the  dangerous  and  unsafe  condi- 
tion of  said  ledge  or  body  of  stone,  and  if  you 
believe  from  the  evidence  that  the  superin- 
tendent or  foreman  of  the  defendant  lime 
company,  baring  power  and  authority  to 
manage  and  control  plaintiff  and  the  men 
working  In  said  quarry,  and  direct  them  as  to 
the  place  and  manner  of  performing  their 
work,  ordered  the  plaintiff  into  said  position 
of  danger,  and  directed  the  plaintiff  to  do  the 
work  at  which  he  was  engaged  at  the  time 
he  was  Injured,  and  that  the  plaintiff,  In  re- 
liance on  said  order  and  in  obedience  there- 
to, undertook  and  engaged  in  said  work  at 
the  place  and  in  the  manner  directed  by  said 
foreman,  and  that  while  plai;)tiff  was  so  en- 
gaged in  said  work  a  portion  of  said  ledge 
or  body  of  broken  and  loosened  stone  fell 
upon  and  injured  the  plaintiff,  then  the  plain- 
tiff is  entitled  to  recover  in  this  cause,  un- 
less you  further  believe  and  find  from  the 
evidence  that  the  condition  of  said  ledge  or 
body  of  stone  below  which  plaintiff  was  so 
working  was  such  as  to  threaten  such  glar- 
ing, apparent,  and  immediate  danger  that  a 
person  of  ordinary  care  and  prudence  would 
have  refused  to  work  around  it  under  the  clr^ 
cumstances."  The  instruction  Is  faulty  and 
susceptible  to  criticism  in  several  respects. 
In  the  first  place,  it  informs  the  Jury  that  it 
was  defendant's  duty  to  furnish  the  plaintiff 
"a  safe  place  to  work."  This  is  not  the  law. 
Even  on  the  theory  of  the  case  attempted  to 


be  Incorporated  In  the  InstmctloD,  the  de- 
fendant discharged  its  dn^  In  tliat  behalf  If 
it  exercised  ordinary  care  to  the  end  of  fur- 
nishing the  plaintiff  a  place  aa  reasonably 
safe  as  the  character  of  the  work  to  be  prose- 
cuted would  permit  However,  If  other  por- 
tions of  the  InstructiMi  clearly  defined  the 
obligation,  this  of  itself  might  not  constitute 
reversible  error.  Bradley  v.  Chicago,  Mil- 
waukee, eta,  B.  R.  Co.,  138  Mo.  293,  39  S. 
W.  763,  Is  a  case  in  point  A  leading  error 
in  the  instruction  is  that  it  predicates  a  lla> 
bility  on  a  hypothesis  of  fact  that  is  not  pre- 
sented by  the  proof.  It  will  be  observed 
that  the  instruction  informs  tlie  Jury  In  sub- 
stance that,  if  it  believed  defendant  had  bro- 
ken a  large  body  of  stone  and  permitted  the 
same  to  stand  and  become  Insecure  and  dan- 
gerous  on  account  of  defendant's  negligence 
and  liable  to  fall  upon  the  plaintiff  while 
working  thereabout  and  defendant  knew,  or 
by  the  exercise  of  ordinary  care  could  have 
known,  of  the  dangerous  and  unsafe  condi- 
tion of  such  body  of  stone,  and  the  foreman 
directed  plaintiff  Into  a  position  of  danger 
to  do  the  work  on  which  he  was  engaged, 
etc.,  then  under  other  circumstances  recited 
therein  the  finding  might  be  for  the  plaintiff. 
The  proof  wholly  tails  to  support  the  the- 
ory of  the  Instruction  and  on  which,  together 
with  the  order  of  the  foreman,  it  seems  to 
predicate  liability;  that  is,  that  defendant 
had  negligently  permitted  a  large  body  of 
stone  to  stand  and  become  Insecure  and  dan- 
gerous. The  fact  Is  the  body  of  stone  refer- 
red to  stood  intact  as  It  had  been  blasted  and 
appeared  to  present  no  dangers  whatever. 
The  entire  danger  in  the  situation  resulted 
from  the  fact  that  plaintiff  removed  one 
stone,  which  permitted  another  to  fall  upon 
him.  The  element  of  liability  presented  by 
the  proof  Is  that  the  foreman  ordered  the 
plaintiff  to  perform  this  act  when  by  exer- 
cising care  he  could  have  foreseen  the  proba- 
ble result  which  plaintiff  said  he  was  unable 
to  foresee  from  his  position.  However,  be- 
fore the  plaintiff  is  entitled  to  recover  on  this 
score.  It  Is  incumbent  on  the  Jury  to  find  that 
the  foreman  knew,  or  by  exercising  ordi- 
nary care  might  have  known,  that  the  re- 
moval of  the  stone  he  directed  to  be  removed 
would  occasion  another  one  to  fall  and  like- 
ly Injure  plaintiff.  There  Is  not  a  word  in 
the  Instruction  under  review  requiring  the 
Jury  to  find  that  defendant's  foreman  either 
knew,  or  by  exercising  ordinary  care  might 
have  known,  this  fact  It  Is  true  the  instruc- 
tion requires  a  finding  to  the  effect  that  the 
defendant  knew  the  body  of  stone  had  be- 
come Insecure  and  dangerous  on  account  of 
defendant's  negligence  and  liable  to  fall  up- 
on and  injure  the  plaintiff,  but  this  pro])osl- 
tlon  Is  not  relevant  to  the  question  of  de- 
fendant's liability  under  the  proof,  for  the 
facts  wholly  fail  to  disclose  any  negligence 
whatever  In  permitting  the  body  of  stone  to 
remain  standing  in  the  quarry. 
Another  feature  of  the  Instruction  calling 
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for  condemnation  !b  that,  as  to  plaintHTs 
contribntoiy  negligence.  It  telle  tbe  Jury  the 
finding  should  be  for  him  unless  tbe  condi- 
tion of  the  body  of  stone  where  he  was  work- 
ing was  "such  as  to  threaten  such  glaring, 
apparent  and  Immediate  danger  that  a  per- 
son of  ordinary  care  and  prudence  would 
bave  refused  to  work  around  It  under  tbe 
circumstances."  This  Is  not  the  rule  by 
'Which  the  plaintiff's  contributory  negligence 
should  be  determined  and  Its  statement  In 
this  manner  infringed  the  rights  of  the  de- 
fendant The  point  has  been  expressly  ruled 
as  reversible  error  on  an  Instruction  contain- 
ing the  Idfflitical  language.  Bradley  ▼.  Chi- 
cago, Milwaukee,  etc.,  R.  R.  Co.,  138  Ma 
293,  39  S.  W.  763.  When  the  danger  is 
threatening,  glaring,  and  apparent,  tbe  court 
may  declare  contributory  negligence  as  a 
matter  of  law,  for  In  such  circumstances  it 
Is  obTlons  the  plaintiff's  Injury  results  from 
bis  own  want  of  care.  But  a  Jury  may  ac- 
gnit  tbe  defoidant  on  the  score  of  contribu- 
tory n^Ilgence  if  nothing  more  appears  than 
that  be  encountered  a  risk  which  a  person 
of  ordinary  prudence  would  have  avoided. 
The  declaration  of  the  rule  contained  In  the 
instruction  was  erroneous  in  the  extreme.  In 
that  it  permitted  tbe  Jury  to  find  for  plain- 
tiff even  if  bis  conduct  fell  short  of  an  or- 
dinarily prudent  x)er8on  under  the  circum- 
stances, and  declared  that  he  might  be  de- 
feated on  the  score  of  contributory  negli- 
gence only  on  it  appearing  the  dangers  were 
so  glaring  and  threatening  of  immediate  dan- 
ger tbat  a  person  of  ordinary  prudence  would 
not  encounter  the  same.  It  certainly  goes 
beyond  a  declaration  of  tbe  true  rule  author^ 
ixing  a  verdict  for  defendant  on  the  ground 
of  contributory  negligence  if  plaintiff  is 
fonnd  to  be  remiss  in  exercising  tbe  degree 
«f  care  attrit>ntab1e  to  an  ordinarily  prudent 
person.  See  Bradley  v.  Chicago,  Milwaukee, 
etc.,  R.  R.  Co.,  138  Mo.  293,  39  8.  W.  763. 

It  appears  the  identical  error  mentioned  is 
Incorporated  In  plaintiff's  instruction  No.  5 
as  well.  Upon  a  retrial  the  instructions 
should  be  rewritten  and  modified  in  accord- 
ance with  the  views  herein  expressed. 

The  Judgment  should  be  reversed  and  the 
cause  renwnded.  It  Is  so  ordered.  All  con- 
cnr. 


NASnyiLUS  RT.  &  LIGHT  CO.  v.  NOR- 

TELL  et  aL 

(Snpmne  Court  of  Tennessee.    Jan.  29,  1910.) 
1.  Tazatioii    a    68*)  —  Back-Assesbuent  — 

SlATUtKS. 

Laws  ISOfT,  e.  602,  a  general  assesBment 
law,  repealing  the  fonner  general  law.  Laws 
1903.  c.  2S8,  and  Laws  190^  c.  602,  |  30,  pro- 
vidiiv  for  the  back-assessment  of  property,  there- 
upon became  the  only  provision  for  such  assess- 


ment, and  property  cannot  be  back-assessed  un- 
der the  act  of  1908. 

[£>1.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  134;   Dec.  Dig.  |  68.*] 

2.  Taxation  (|  113*}  — Back- Assessment  — 
GoNsxBVCTiON  or  Statdtb— Rbtbobfkctivb 
Effbct. 

Laws  1906,  c  613,  providing  a  new  method 
of  assessing  the  property  of  street  railway  com- 
panies, is  wholly  prospective  In  operation,  and 
does  not  authorise  a  back-assessment  for  a  peri- 
od antecedent  to  Ha  taking  effect,  though  it  pro- 
vides that  no  assessment  of  property  shall  be 
made  in  any  other  manner  than  provided  by 
the  act 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  207;   Dec.  Dig.  {  113.*] 

3.  Taxation   (|  113*)  —  Baok- Assessment — 

CONBTBUCnON  OF   Statotb. 

Laws  1907,  c.  602,  {  1,  provides  that  all 
property  except  that  exempted  under  section  2 
shall  be  taxed.  Section  6^  snbsec.  4,  addressed 
to  the  basis  of  assessment,  excepts  such  proper- 
ties as  are  assessable  by  the  railroad  assessors. 
Section  21,  referring  to  the  assessment  of  quasi 
public  corporations,  expressly  exempts  the  prop- 
erty of  street  railway  companies,  Interurban  and 
electric  railways,  etc.,  beotuse  assessable  under 
"other  laws."  Section  31,  relating  to  back-as- 
sessments, applies  only  to  "property  or  proper- 
ties included  in  this  act."  Held  that  street 
railway  property  beina  assessable  by  the  rail- 
road assessors,  under  Laws  1906,  c.  613,  {  1,  it 
was  not  tbe  intent  of  Laws  1907,  c  602.  to  pro- 
vide for  either  the  assessment  or  back-assess- 
ment of  such  property. 

[IM.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  lis.] 

Appeal  from  Chancery  Court,  Davidson 
County;   John  Allison,  Chancellor. 

Action  by  the  Nashville  Railway  &  Light 
Company  against  W.  E.  Norvell  and  another. 
Decree  for  complainant  and  defendants  ap- 
peal.   Affirmed. 

Charles  T.  Gates,  Jr.,  B.  B.  Bartbell,  U  A. 
Llgon,  and  T.  B.  Lytle,  for  appellants.  J.  M. 
Anderson  and  J.  OL  Bradford,  for  appellee. 

NEIL,  J.  This  is  a  proceeding  to  test  tbe 
right  of  the  trustee  of  Davldscm  county  to 
back-aaseBs  the  property  of  the  complainant 
for  the  year  1004.  We  need  not  refer  to  tbe 
facts  more  particularly  than  to  say  tbat  we 
may  assume  that  the  assessment  of  1904  was 
insufflcient  to  a  degree  ttiat  would  make  it 
the  duty  of  this  court  to  bold  that  there 
should  be  a  reaasessment  by  the  trustee  of 
Davidson  county,  if  he  has  Jurisdiction  in  the 
matter  under  tiie  statutes  of  the  Btata  He 
was  about  to  make  the  back-aBsessment  when 
be  was  enjoined  by  the  chancellor.  On  final 
bearing  this  Injunction  was  made  perpetual. 
From  this  decree  the  county  trustee,  and  the 
revenue  agent  James  R.  Jetton,  who  was 
also  made  a  defendant  appealed  to  this 
court 

The  back-assessment  which  was  about  to 
be  made  was  attempted  under  ctmpter  602  of 
the  Acts  of  1907.  The  complainant  contends 
tbat  no  i>ower  existed  under  that  act  because 
by  its  terms  the  property  of  street  railway 
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companies  was  excloded  from  its  operatioD. 
It  also  Insists  that  the  power  did  not  exist  In 
the  coanty  tmstee,  because  it  was  vested  In 
express  terms  in  the  board  of  railway  assess- 
ors by  chapter  513  of  the  Acts  of  1905.  De- 
fendants Insist  that  a  decision  of  this  court 
rendered  in  1907  (State  ex  rel.  v.  Taylor,  119 
Tenn.  229,  104  S.  W.  242)  held  that  the  power 
existed  under  chapter  258  of  the  Acts  of  1903, 
and  that  chapter  513  of  the  Acta  of  1905  did 
not  vest  the  power  In  the  board  of  railway 
assessors.  It  is  also  Insisted  by  defendants 
that  the  power  exists  under  chapter  602,  Acts 
of  190T. 

As  preliminary  to  a  disposition  of  the  ques- 
tions suggested  we  shall  briefly  trace  the  his- 
tory of  the  back-assessment  law  as  it  appears 
In  our  statutes. 

The  first  act  was  chapter  79,  Acts  1879. 
By  this  act  all  collectors  of  taxes  were  made 
assessors,  to  assess  all  property  which  by 
mistake  of  law  or  fact  had  not  been  assessed. 
This  act  was  amended  by  chapter  181  of  the 
Acts  of  1883,  so  as  to  provide  that  all  col- 
lectors of  taxes,  so  made  assessors,  should 
back-assess,  in  case  of  omitted  assessments, 
not  only  for  the  year  for  which  such  collector 
was  acting,  but  for  any  previous  year  or 
years,  and  "for  all  the  years  for  whidi  taxes 
ought  to  have  been  paid  upon  such  property." 
This  latter  act  was  amended  by  chapter  23 
of  the  Acts  of  1885,  so  as  to  provide  that  the 
badi-assessment  should  not  extend  more  than 
three  years  prior  to  the  current  year.  The 
statutes  of  the  same  year  contained  an  act 
(chapter  1)  which  provided  (section  25)  that, 
should  it,  at  any  time  after  the  assessments 
for  the  current  year  had  been  made,  come  to 
the  knowledge  of  the  chairman  or  Judge  of 
the  county  court,  the  clerk  of  the  county 
court,  the  county  trustee,  sheriflF,  or  tax  col- 
lector of  any  county  of  the  state  that  any 
taxable  property  had  not  been  assessed,  as 
contemplated  by  the  particular  act,  or  had 
been  assessed  inadequately,  the  ofllcera  re- 
ferred to  should  proceed  to  make  adequate 
assessments.  Similar  provisions,  confined  to 
the  current  year,  are  found  in  several  suc- 
ceeding acts,  viz.:  Acts  1887,  p.  34,  c.  2,  |  24; 
Acts  1889,  pp.  157,  158,  c.  96,  {  26,  and  also 
section  48  of  same  act;  Acts  1895,  c  120, 
i  35 ;  Acts  1897,  p.  19,  C.  1,  {  26.  It  should  be 
noted,  however,  that  Acts  1889,  c.  96,  was  so 
amended  by  chapter  27  of  the  special  session 
of  1890  as  to  substantially  make  it  general 
in  Its  terms;  that  amendment  being  In  sub- 
stance the  same  as  chapter  23,  Acts  of  1885, 
forbidding  reassessments  to  be  made  further 
back  then  three  years  in  addition  to  the  cur- 
rent year.  The  sections  upon  the  subject  of 
back-assessments  in  the  acts  for  all  of  the  re- 
maining years  down  to  and  Including  1907 
are  general  In  their  terms,  each  contain- 
ing a  complete  scheme  upon  the  subject,  and 
by  implication,  if  not  in  direct  terms,  re- 
pealing prior -acts  upon  the  subject:  Acts 
1889,  pp.  1112-1115,  c.  435,  {32;   Id.  p.  1159, 


i  82;  Acte  1901,  pp.  334-336,  c  174.  {  31: 
Id.p.376,{85;  Acts  1903,  p.  660,  &  258,  t  31 : 
Id.  p.  708,  I  81;  Acts  1907,  pp.  2079-2082,  a 
602,  8  30 ;  Id.  p.  2132,  {  79.  There  was  no  gen- 
eral assessment  law  passed  by  the  Legisla- 
ture of  1905.  Each  one  of  the  successive 
acts  last  referred  to  operating  as  a  repeal  of 
prior  acts  upon  the  same  subject,  it  resulted 
that  when  the  act  of  1907  became  a  law  there 
remained  no  law  but  that  act  for  the  back- 
assessment  of  any  property  covered  by  it 
There  could  therefore  be  no  back-assessment 
under  the  act  of  1903.  The  proceedings  for 
back-assessment  under  that  act  which  were 
considered  in  State  ex  rel.  v.  Taylor,  supra, 
were  begun  In  1906,  and  so  were  saved  by 
Shannon's  Code,  {  61,  which  provides  that 
"the  repeal  of  a  statute  does  not  affect  any 
right  which  accrued,  any  duty  imposed,  any 
penalty  incurred,  nor  any  proceedings  com- 
menced, under  or  by  virtue  of  the  statute  re- 
pealed." Richardson  v.  State,  3  Cold.  122; 
State  V.  Nashville  Savings  Bank,  16  Lea,  111, 
118;  Wallace  v.  Goodlett,  104  Tenn.  670, 
681,  684,  58  S.  W.  343;  Shelby  Co.  v.  R.  R. 
Co.,  16  Lea,  401,  410,  1  S.  W.  32;  State  T. 
R.  R.  Co.,  14  Lea,  56,  63. 

The  view  suggested  and  urged  In  complain- 
ant's brief  Is  not  a  sound  one,  to  the  effect 
that  the  act  of  1905  would  prevent  an  assess- 
ment either  under  the  act  of  1903  or  1907, 
because  it  provides  that  ail  back-assessments 
of  street  railroad  properties  must  be  made 
under  it  If  such  were  the  correct  view,  the 
court  could  never  have  decided  State  ex  reL 
V.  Taylor  as  it  did.  No  such  view  was  ar- 
gued, or  even  suggested,  by  the  very  able  and 
experienced  counsel  who  appeared  for  the 
street  railway  company  in  that  case.  Both 
court  and  counsel  correctly  assumed  in  that 
case  that  the  act  of  1905  was  wholly  prospec- 
tive in  its  operation,  as  statutes  usually  are 
unless  the  contrary  clearly  appears.  That 
act  provided  a  new  method  of  assessing  the 
property  of  street  railway  companies,  not 
previously  applicable  to  them,  and  a  new  set 
of  officers  who  before  that  had  no  Jurisdic^ 
tion  over  them.  It  would  have  been  most  re- 
markable If  these  officers  had  been  required 
to  back-assess  street  railway  properties  for 
a  period  anterior  to  1905,  since  they  would 
have  been  compelled  to  employ  a  method  dif- 
ferent from  that  laid  down  in  prior  acts; 
that  is,  they  would  have  been  compelled  to 
employ  the  method  provided  by  the  act  of 
1905,  and  so,  in  case  of  a  prior  insufficient 
assessment,  have  compelled  the  same  taxpay- 
er to  submit  to  two  dlfTerent  forms  of  assess- 
ment of  the  same  property  for  the  same  year. 
It  would  have  to  appear  very  clearly  to  the 
court  that  such  was  the  intention  of  the  Leg- 
islature before  we  would  recognize  such  a 
course  of  action.  Moreover,  If  such  were  the 
intention  of  the  Legislature,  it  is  far  from 
certain  that  two  methods  so  different  could 
be  administered  together,  and  it  would  prob- 
ably be  true  that  the  act  so  construed  ?voaId 
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be  IneflectlTe  because  Incapable  of  enforce- 
ment. 

So  the  case  recurs  upon  the  question 
whether  this  property  can  be  back-assessed 
under  the  act  of  1907.  The  solution  of  this 
question  depends  tqion  whether  that  act  ap- 
plies to  street  railway  property.  It  la  Insist- 
ed for  defendants  that  It  does  so  apply.  We 
are  of  the  opinion  that  It  does  not  It  Is  true 
that  section  1  of  the  act  provides  that  all 
property,  real,  personal,  and  mixed,  except 
that  exempted  under  section  2,  shall  be  tax- 
ed; that  section  3  provides  that  personal 
property,  privileges,  and  polls  shall  be  assess- 
ed annually,  and  real  estate  every  two  years ; 
and  that  section  4  provides  that  all  property 
shall  be  assessed  at  its  actual  cash  value. 
But  section  5,  which  Is  addressed  to  the  basis 
of  assessment,  excepts.  In  subsection  4  there- 
of, such  properties  as  are  assessable  by  the 
railroad  fissessors,  providing,  however.  In  re- 
spect of  one  of  these,  street  railway  property, 
that  It  shall  be  assessed  in  the  city  or  town 
wherein  the  principal  part  of  It  lies,  although 
the  office  of  the  company  be  outside  of  the 
said  city  or  town;  and  section  21,  which  is 
specially  directed  to  the  method  of  assessing 
quasi  public  corporations,  expressly  exempts, 
In  its  proviso,  the  property  of  street  railway 
companies,  Interurban  electric  railways,  tele- 
graph, and  telephone  companies,  because  as- 
sessable under  "other  laws."  It  Is  true  the 
same  proviso  excepts  from  the  operation  of 
the  section  building  and  loan  companies,  and 
insurance,  manufacturing,  and  banlclng  com- 
panies, but  does  this  on  the  ground  that  they 
are  covered  by  sections  22  and  23  of  the  same 
act  On  taming  to  these  sections  we  find 
snCb  to  be  the  fact  When  we  turn  to  section 
81,  which,  as  supplemented  by  section  38,  con- 


tains the  law  of  baclk-assessments,  we  see 
that  It  applies  only  to  "property  or  proper- 
ties Included  in  this  act"  We  have  found 
that  street  railway  properties  are  not  In- 
cluded in  the  act,  because  they  are  of  the 
class  to  be  assessed  by  the  railway  assessors. 
Compare  State  v.  Railroad,  06  Tenn.  385,  at 
pages  407  and  408,  34  S.  W.  1023.  We  have 
examined  all  of  the  sections  of  the  act  of 
1907  referred  to  In  the  brief  of  learned  coun- 
sel for  defendants,  and,  Indeed,  the  whole  act, 
and,  while  there  are  expressions  here  and 
there  favoring  defendants'  contention,  we 
think  It  very  clear  from  the  whole  act  that 
it  was  not  the  purpose  of  the  Legislature  to 
provide  for  either  the  assessment  or  back- 
assessment  of  street  railway  property  under 
this  act,  but  that  the  lawmaldng  body  had  in 
mind  chapter  513  of  the  Acts  of  1905,  and  did 
not  Intend  to  take  from  the  officers  therelu 
referred  to  the  assessment  of  the  class  of 
property  therein  provided  for.  We  think  that 
In  so  drawing  the  act  the  Legislature  over- 
looked the  fact  that  there  could  be  no  back- 
assessment  of  this  class  of  property  for  the 
year  1904,  that  year  falling  in  a  cliasm,  as  it 
were,  between  the  acts  of  1903  and  1905,  after 
the  emasculation  of  the  former  act  by  the 
passage  of  the  act  of  1907;  but  this  cannot 
change  the  legal  result  To  conclude:  There 
can  be  no  back-assessment  of  the  property  in 
question  for  the  year  1904,  under  the' act  of 
1903,  because  that  act  is  no  longer  In  force, 
and  the  proceedings  to  back-assess  were  not 
begun  before  Its  repeal,  and  there  can  be  no 
back-assessment  under  the  act  of  1907  be- 
cause it  does  not  cover  the  class  of  property 
In  question. 

It  results  that  the  decree  of  the  chancellor 
must  be  affirmed. 
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PALPDRRIAS  IMMIGRATION  CO.  v. 
SPIELHAQEW. 

(Supreme  Court  of  Texas.     Feb.  2,  1910.) 

CouBTB  (i  247*)-<Afpeixatb  Jurisdiction- 
Texas. 

From  an  interlocutory  order  of  a  district 
judge  appointing  a  receiver,  an  appeal  was  talc- 
en  to  the  Court  of  Civil  Appeals,  and  that 
court  certified  to  the  Supreme  Court  for  ded- 
sion  the  questions  whether  the  allegations  of 
the  petition  were  sufficient  to  authorize  the 
appointment  of  a  receiver;  and,  if  so,  whether 
the  judge  was  authorized,  notwithstanding  the 
sworn  denial  of  defendant,  to  appoint  a  receiver 
upon  the  sworn  petition  of  plafntifF,  unsupport- 
ed by  any  additional  affidavit.  Jurisdiction  has 
been  given  the  Court  of  Civil  Appeals  of  ap- 
peals from  orders  appointing  receivers,  and 
malces  the  judgment  of  that  court  conclusive 
on  such  appeal.  Held  that,  to  answer  the  ques- 
tions submitted,  the  Supreme  Court  would  have 
to  determine  the  entire  case,  and  that  the  stat- 
ute regulating  the  certifying  o'  questions  does 
not  authorize  the  transfer  of  an  entire  case  to 
the  Supreme  Court  so  as  to  substitute  its  juris- 
diction for  that  of  the  Court  of  Civil  Appeals, 
and  the  certificate  should  therefore  be  dismissed. 
[E>d.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  I  247. •] 

Certified  Questions  from  Court  of  Oivll  Ai»- 
peals  of  First  Supreme  Judicial  District. 

On  O.  R.  Splelhagen'a  petition  for  the  ap- 
pointment of  a  receiver  for  the  Falfurrlas 
Immigration  Company,  and  from  an  Inter- 
locutory order  of  the  district  Judge  appoint- 
ing a  receiver,  an  appeal  was  taken  to  the 
Court  of  ClvU  Apipeals,  which  court  certified 
the  case  to  the  Sniveme  Court  for  the  deci- 
sion of  the  two  questions.  Certificate  dis- 
missed. 

O.  R.  Scott  &  Pape,  I.  Lovenberg,  Jr.,  and 
Kleberg  &  Neethe,  for  appellant.  James  B. 
Wells  and  F.  W.  Seabury,  for  appellee. 

WILLIAMS,  ^.  From  an  Interlocutory 
Older  of  the  district  judge,  appointing  a  re- 
ceiver for  the  appellant  company,  on  the  peti- 
tion of  appellee,  an  appeal  was  taken  to  the 
Court  of  Civil  Appeals  for  the  First  District. 
That  court  has  certified  to  us  for  decision 
these  two  questions: 

"First.  Were  the  allegations  of  the  petition 
sufficient  to  authorize  the  trial  judge  to  ap- 
point a  receiver  for  the  defendant  corpora- 
tion? 

"Second.  If  tbe  petition  be  beld  sufficient, 
was  the  judge  authorized,  notwlthstandinf; 
the  sworn  denial  of  the  defendant  before  set 
out,  to  appoint  a  receiver  upon  the  sworn  pe- 
tition of  tbe  plaintiff,  unsupported  by  any  ad- 
ditional affidavltr' 

The  certificate  also  contains  a  full  state- 
ment of  tbe  allegations  of  the  petition  and 
of  the  answer.  It  is  obvious  that  tbe  entire 
case  has  been  certified. 

In  answering  the  questions  this  conrfwonld 
have  to  determine  whether  or  not  the  petition 
stated  a  cause  of  action;  and.  If  so,  wheth- 
er or  not  It  is  one  the  enforcement  of  which 


may  be  aided  by  the  appointment  of  a  re- 
ceiver, and.  If  so,  whether  or  not  the  facts  es- 
sential to  such  -appointment  are  sufficiently 
stated.  If  all  these  questions  should  be  re- 
solved In  the  plaintifTs  favor,  then  the  only 
question  remaining  would  be  that  put  to  us 
as  the  second. 

This  court  from  the  first  has  held  that  the 
statute  regulating  the  certifying  of  questions 
does  not  authorize  tbe  transfer  of  an  entire 
case  to  this  court  so  as  to  substitute  its  juris- 
diction for  that  of  the  Court  of  Civil  Appeals, 
but  only  authorizes  the  certification  of  par- 
ticular question,  or  questions,  of  law  upon 
which  the  decision  depends.  Shoe  Co.  y.  In- 
surance Co.,  87  Tex.  112,  26  S.  W.  1003; 
Laughlln  v.  Insurance  Co.,  87  Tex.  115,  26  S. 
W.  1064;  Bassett  t.  Sberrod,  89  Tex.  272,  84 
S.  W.  600;  Mann  v.  Dublin  Oil  Co.,  91  Tex. 
617,  45  S.  W.  373. 

The  statute  gives  an  appeal  to  the  Court  of 
Civil  Appeals  from  an  order  appointing  a  re- 
ceiver and  has  made  the  judgment  of  that 
court  conclusive  of  such  appeal.  It  certainly 
was  not  Intended  that  the  judgment  of  this 
court,  upon  an  entire  case,  should  be  substi- 
tuted for  that  of  the  court  to  which  the  ap- 
peal is  allowed.  While  we  do  not  intimate 
that  particular  questions  of  law,  arising  in 
that  class  of  appeals,  may  not  be  certified  to 
this  court,  we  do  bold  that  It  would  be  incon- 
sistent with  tbe  purposes  of  both  the  statute 
authorizing  and  limiting  such  appeals  and 
that  regulating  the  certifying  of  questions  to 
entertain  certificates  the  effect  of  which  is 
to  transfer  to  this  court  a  Jurisdiction  lodged 
exclusively  with  another. 

Certificate  dismissed. 


DAVIDSON  et  al.  v.  RYLB  et  al. 
(Supreme  Court  of  Texas.    Jan.  26,  1910.) 

1.  Vendos  and  Pubcraseb  (11  233,  235*)— 
Bona  Fide  Pubchaskb. 

To  entitle  a  subsequent  purchaser  to  have 
a  prior  unregistered  conveyance  postponed  to 
his  conveyance,  it  must  appear  that  he  was 
a  bona,  fide  purchaser  without  notice,  actual  or 
constructive,  of  the  title  of  the  prior  purchaser, 
and  tliat  the  purchase  money  was  t>ona  fide 
and  truly  paid,  and  the  facts  must  i>e  consistent 
with  the  conduct  of  ordinary  men  supirased  to 
act  with  reference  to  their  own  interest 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purdiaser,  Cent.  Dig.  H  563,  568;  Dec.  Dig. 
H  233,  235.»1  •     •        •         •  • 

2.  Vendob  and  Pubcbasxb  (8  244*)— Bona 
Fide  Pubchabeb— Patvent  of  PBict— Evi- 
dence. 

The  recital  in  a  deed  subsequent  to  an  un- 
registered deed,  that  the  purchase  money  has 
been  paid  does  not  alone  prove  the  payment  re- 
quired to  constitute  the  grantee  a  liona  fide  pur- 
chaser, but  is  a  circumstance  to  be  considered. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  I  611 ;  Dec  Dig.  {  244.*} 

S.  Vendob  and  Pubchaseb  ({  244*)— Bona 
Fide  Pubchaseb— Evidence. 

In  determining  whether  a  subsequent  pur- 
chaser was  a  purchaser  in  good  faitn  without 
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notice  of  a  prior  onrerlgteied  convejrance,  the 
good  or  bad  fiiith  of  tne  Tender  may  be  con- 
Bidered,  and,  where  the  yendor  believed  he  had 
the  title  and  sold  to  the  subsequent  purchaser 
in  good  faith,  the  latter  presumptively  believed 
that  he  obtained  a  good  title. 

[Eld.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent  Dig.  I  609;  Dec.  Dig.  S  244.*] 
4.  Vkndob  awd  Pubchabkb  (|  230*)— Rboit- 

AL&— CONCLTJSIVENKSS  OK  PtJBCHABKB. 

The  recitals  in  the  act  of  sale  by  a  remote 
grantor  are  binding  on  a  snbseqnent  grantee 
claiming  throngh  it. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
Paichaser,  Cent.  Dig.  8  602;   Dec.  Dig.  I  230.*] 

6.  VElfDOB  AND  PCBOHASEB  ({  230*)— RECIT- 
ATB— CONBTBUCnON. 

A  declaration  in  an  act  of  sale  that  the 
grantor,  who  apparently  held  nnder  a  convey- 
ance from  C,  conveys  as  agent  of  C,  empower- 
ed hy  procuration  delivered  to  the  grantee,  au- 
thorizes a  finding  that  the  real  ownership  re- 
mained in  G.  until  the  sale  was  made,  and 
that  the  act  of  sale  from  O.  to  the  grantor 
waa  in  fact  intended  as  a  power  of  attorney. 

[E}d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  500 ;  Dec.  Dig.  |  230.*] 

6.  Vkndob  awd  Pubchabkb  (I  244*)- Bona 
F^DE  Pdbchasbb— Evidence. 

C,  an  owner  claiming  directly  from  the 
government,  conveyed  the  land  on  condition  that 
the  grantee  should  pay  the  government  dues, 
and  oy  an  act  of  sale  which  might  be  found 
to  have  l>een  intended  as  a  mere  power  of  at- 
torney. Tbe  grantee  therein  lived  in  a  sister 
state,  and  there  subsequently  sold  the  land  by 
deed  which  was  not  registered.  More  than  10 
years  after  the  conveyance  by  C,  he  sold  the 
premises  to.  a  third  person.  At  that  time  the 
government  dues  had  not  been  paid.  No  one 
was  in  the  actual  possession  of  the  land,  and 
there  was  no  record  of  an  adverse  title.  Held 
to  Justify  a  finding  that  0.  believed  that  the 
land  belonged  to  him  at  the  time  of  the  sale 
to  the  thm  person,  and  that  he  sold  the  same 
in  good  faith,  Jastifying  the  presumption  that 
the  third  person  purchased  in  good  faith  without 
notice  of  the  unregistered  conveyance. 

IVa.  Mote.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  <  600;  Dec.  Dig.  i  244.*] 

7.  Vendob  and  Pubchabeb  (i.  244*)— Bona 
f^oE  Pubchabeb— Notice. 

The  character  of  the  warranty  in  a  deed 
may  be  considered  on  the  question  whether  the 
grantee  therein  purchased  in  good  faith  without 
notice  of  a  prior  unregistered  conveyance,  bat  it 
is  not  conclnsive. 

[EA.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  610;  Dec.  IMg.  S  244.*] 

&  Vendob  and  Pubchabeb  (8  230*)— Bona 
Fide  Pubchabeb— Notice. 

A  warranty  in  a  deed  executed  by  one 
daiming  directly  nnder  the  sovemment  which 
embraces  any  previous  sale  by  him,  bnt  does 
not  indade  any  defect  in  title  based  on  a  previ- 
ous grant  by  the  government,  is  not  such  a  war- 
ranty as  will  excite  suspicion  in  the  mind  of  the 
Jurcnaser,  and  does  not  authorize  a  finding  that 
e  was  not  a  bona  fide  purchaser  without  no- 
tice of  a  prior  unrecorded  conveyance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  502 ;  Dec  Dig.  {  230.*] 

9.  Vkndob  and  Pubchabeb  (5  244*)— Bona 
FiDB  Pubchabeb— Patkent  of  Pbicb— Evi- 
dence. 

Evidence  held  to  riiow  that  a  subsequent 

purchaser  without  notice  of  a  prior  unregistered 

conveyance  paid  the  price. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 

Pnichaser,  Cent  Dig.  i  610;  Dec.  Dig.  |  244.*] 


lOi.  Evidence  (|  342*)— Copies  of  Recobdb— 

ADin[S8IBII.ITT. 

An  indorsement  made  on  an  original  grant 
of  land  on  file  in  the  General  Land  0£Sce  and 
signed  by  the  chief  clerk  thereof,  showing  that 
the  government  dues  have  been  paid  on  the 
grant,  is  an  archive  of  the  office,  and  a  certified 
copy  of  the  indorsement  is  admissible  in  evi- 
dence. 

[E3d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  IS  1302-1314;  Dec.  Dig.  i  842.*] 

11.  Evidence  (|  471*)— Opinion  Evidence— 
Chabacteb. 

The  testimony  of  a  witness  that  a  person 
was  an  honest  man  is  Inadmissible  as  the  opin- 
ion of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |i  214^2185;    Dec.  Dig.  i  471.*J 

12.  Vendob  and  Pubchabeb  (|  243*)— Bona 
Fide  Pubchabeb  —  Evtdencb— Aouibbibh.- 

ITY. 

On  the  issue  whether  a  subsequent  pur- 
chaser was  a  bona  fide  purchaser  without  notice 
of  a  prior  unregistered  conveyance  evidence  of 
what  ne  did  after  the  purchase  was  inadmissi- 
ble. 

[EM.  Mote.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  607 ;  Dec.  Dig.  {  243.*) 

13.  Deeds  (|  42*)— Desobiption— Cebtaintt— 
Dates. 

The  variance  between  the  date  of  an  or- 
iginal grant  from  the  government  dated  May 
27,  1836,  and  the  statement  in  an  act  of  sale 
by  the  original  grantee  to  s  purchaser  describ- 
ing the  land  as  in  the  original  grant  from  the 
government,  but  giving  the  date  of  that  grant 
as  on  May  28,  1835,  does  not  render  the  act 
of  sale  to  the  purchaser  so  uncertain  in  de- 
scribing the  lana  that  it  will  be  inadmissible  in 
evidence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  IS  82^-87 ;   Dec  Dig.  i  42.*] 

Error  from  Ooort  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Trespass  to  try  title  by  Reuben  Ryle  and 
others  against  John  Davidson  and  others. 
There  was  a  Judgment  of  the  Court  of  Civil 
Appeals  (116  S.  W.  823)  reversing  a  judgment 
for  defendants  and  rendering  judgment  for 
plaintlfTs,  and  defendants  bring  error.  Re- 
versed and  remanded  to  the  district  court 

George  O.  Greer,  Greers  &  Nail,  and  A.  T>, 
Lipscomb,  for  plaintlfTs  In  error.  Robert* 
son  &  Whlttaker  and  J.  J.  O'Fell,  for  defend- 
ants in  error. 

BROWN,  J.  This  suit  involved  the  tlflfr 
to  the  west  half  of  a  league  and  labor  of 
land  situated  in  Jefferson  county,  Tex.,  the- 
grant  to  which  was  issued  by  Jorge  Anto- 
nio Nixon,  special  commissioner  for  the  Mex- 
ican government,  on  the  27th  day  of  May,. 
1836,  to  Manuel  Chireno  as  a  colonist  in 
Zavalla's  colony. 

Plaintiffs  and  defendants  all  claim  title- 
under  Chireno.  The  title  to  the  plaintiffs  be- 
low was  deraigned  from  the  grantee  throngh- 
these  conveyances: 

(1)  An  act  of  sale  before  Louis  Ruiz,  judge- 
of  the  first  Instance  of  the  town  of  Nacog- 
doches, Tex.,  on  the  15th  day  of  September, 
1839,  whereby  Manuel  Chireno  conveyed  the 
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«ntlre  leagufito  Joan  LepUcher  for  a  recited 
cash  consideration  of  $100.  The  Instruuient 
was  in  tbe  Spanish  lan^niage,  and  upon  trial 
&  translation  was  Introduced  in  evidence. 
In  that  act  of  sale  the  description  of  the  land 
was  the  same  as  given  in  the  original  gjant, 
«xcept  that  it  stated  that  the  grant  was 
made  on  the  28th  day  of  May,  1835,  whereas 
the  original  grant  was  dated  the  27th  day 
of  May,  1835.  The  act  of  sale  contains  this 
language:  "It  being  a  condition  expressly 
agreed  upon  that  the'  ahove-mentloned  pur- 
chaser remains  obligated  to  make  the  pay- 
ments to  the  government  for  the  league  of 
land  above  mentioned,  and  to  comply  also 
with  the  rest  of  the  requisites  to  which  It  is 
subject  according  to  law." 

(2)  By  an  act  of  sale  made  and  entered 
Into  in  the  city  of  New  Orleans,  state  of 
Louisiana,  on  the  2d  day  of  May,  1839,  Juan 
Lepllcher  conveyed  the  entire  league  grant- 
ed to  Chlreno  to  Daniel  Berlin  for  a  cash 
consideration  of  $442.80,  the  receipt  of  which 
was  acknowledged.  The  description  in  this 
act  of  sale  was  by  metes  and  bounds  as  giv- 
en in  the  original  grant  It  was  not  record- 
ed in  Jefferson  county,  Tex.,  until  July  8, 
1847.  The  act  of  sale  contained  this .  lan- 
guage: "Personally  came  and  appeared  Juan 
Lepllcher  of  this  city,  agent  of  Manuel  Chl- 
reno, duly  appointed  by  procuration  in  the 
possession  of  the  purchaser  hereinafter  nam- 
ed." Lepllcher,  however,  by  the  terms  of  the 
instrument,  conveyed  all  of  his  interest  in 
the  land  to  Daniel  Berlin  of  the  republic 
of  Texas. 

(3)  On  September  1,  1852,  Daniel  Berlin, 
by  deed  duly  executed  In  the  state  of  New 
Tork,  conveyed  1,628  acres  of  the  land  to 
John  Ryle  In  the  form  of  a  square  In  the 
southwest  comer  of  Manuel  Chlreno's  league 
which  deed  was  placed  of  record  in  Jeffer- 
son county,  Tex.,  on  the  19th  day  of  Febru- 
ary, 1854.  Ryle  having  died,  his  heirs  were 
plaintiffs  In  the  suit  and  the  heirship  was 
proved  and  undlspated. 

(4)  On  December  22,  1864,  Daniel  Berlin 
by  deed  conveyed  to  Jacob  Berlin  the  league, 
less  1,628  acres  sold  to  John  Ryle. 

(5)  On  September  26,  1853,  in  the  state  of 
New  York,  Jacob  Berlin  and  wife  conveyed 
2,000  acres  out  of  tbe  northwest  comer  of 
the  league  of  land  to  W.  H.  Perrlne,  which 
deed  was  recorded  in  Jefferson  county  on 
the  26th  day  of  December,  1854.  Perrlne 
was  a  plaintiff  in  this  suit 

The  defendants  claimed  title  under  the 
following  conveyances: 

(1)  A  deed  executed  by  Manud  Cbireno 
on  the  9th  day  of  January,  1846,  In  Nacog- 
doches county  to  Arnold  Thouvenin  for  a 
recited  consideration  of  $500,  conveying  to 
said  Thouvenin  the  entire  Chlreno  league. 
The  payment  of  the  consideration  was  ac- 
knowledged in  tbe  deed.  This  deed  was  re- 
corded in  Jefferson  county  on  the  -2d  day  of 
June,  1846.  The  deed  was  witnessed  by 
Obas.  8.  Taylor  and  W.  W.  Barrett  and  was 


proved  vp  by  the  latter  before  A.  W.  Wing- 
fleld,  chief  justice  of  Nacogdoches  county. 
In  the  month  of  September,  1846,  Arnold 
Thouvenin  conveyed  tbe  east  half  of  the 
league  of  land  to  two  citizens  of  France  by 
the  name  of  Bessard. 

(2)  The  defendants  Introduced  a  copy  from 
the  General  Land  Office  of  the  original  grant 
to  Chlreno  and  a  copy  of  a  receipt  attached 
to  the  original  grant  in  the  General  Land 
Office,  whereby  it  appeared  that  on  the  6th 
day  of  May,  1846,  the  government  dues  in 
the  sum  of  $56  had  been  paid,  but  did  not 
give  the  name  Of  the  person  making  the 
payment  In  the  same  record  book  of  Jeffer- 
son county  in  which  the  deed  from  Chlreno 
to  Thouvenin  was  recorded,  on  the  next  page, 
a  certified  copy  of  the  original  grant  to 
Chlreno  was  of  record.  The  plaintiffs  ob- 
jected to  the  introduction  of  the  copy  of  the 
receipt:  (1)  Because  it  does  not  appear  to 
whom  the  receipt  was  given.  (2)  Because  it 
Is  a  certified  copy,  not  the  original.  (3)  Be- 
cause the  loss  of  the  original' Is  not  shown. 
(4)  Because  it  was  not  a  record  authorized 
to  be  kept  in  that  office. 

(3)  The  death  of  Arnold  Thouvenin  was 
proved,  and  that  his  heirs  conveyed  the  land 
to  the  defendants  Brooks  and  Pope.  It  is 
unnecessary  to  recite  other  muniments  of  ti- 
tle, for  they  are  undisputed,  and  have  the  ef- 
fect to  place  tbe  title  of  A.  Thouvenin  to  the 
west  half  of  the  league  in  the  defendants. 

It  was  proved  by  flie  defendants  below 
that  Manual  Chireno,  A.  W.  Wingfleld,  W. 
W.  Barrett  and  Chas.  S.  Taylor  all  died 
many  years  before  this  suit  was  begun.  Ar- 
nold Thouvenin  was  a  native  of  FVance,  bis 
only  brother  was  in  Texas,  and  Arnold  Thou- 
venin left  France  for  the  purpose  of  Joining 
his  brother  in  America.  The  date  of  his  ar^ 
rival  in  Texas  Is  not  shown  by  the  evidence. 
One  witness  testified  that  it  was  in  1848  or 
1849,  but  this  is  evidently  a  mistake,  as  the 
conveyance  to  him  was  dated  prior  to  that 
time.  It  was  proved  by  a  witness  who  at 
the  time  of  giving  her  deposition  lived  in 
France  that  she  lived  with  her  father  in  the 
city  of  New  Orleans  about  1848  or  1849  and 
up  to  1859;  that  A.  Thouvenin  went  to  Tex- 
as to  buy  land,  and  that  his  brother  th^i 
lived  In  Texas;  that  Thouvenin  frequently 
visited  her  father  in  New  Orleans,  and  she 
had  heard  him  speak  often  of  buying  land  in 
Texas,  and  knew  that  her  father  had  loaned 
blm  money  during  that  time  with  which  to 
pay  for  the  land  which  he  purchased  in 
Texaa  The  evidence  shows  that  Thouvenin 
returned  to  France  in  the  year  1859,  and 
died  there  in  1863.  M.  Derlse,  mayor  of  the 
city  of  Mirecourt  France,  testified  tliat  he 
knew  Thouvenin  well  before  he  came  to  Tex- 
as and  after  his  return,  and  that  Thouvenin 
was  in  easy  circumstances  and  an  honest 
man.  His  wife,  who  was  the  witness  that 
knew  him  in  New  Orleans,  testified  to  the 
same  fact  Deriae  also  testified  that  Thou- 
venin showed  to  witness  maps  and  plats  of 
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land  wblcb  he  had  pnrcbased  In  Texas.  A. 
I'houTenln  did  not  sell  any  part  of  the  west 
half  of  the  league  and  bis  heirs  sold  none 
of  it  nntll  the  year  1892.  The  land  was  ren- 
dered for  taxes  In  the  name  of  A.  Thouvenln 
from  and  Including  the  year  1849  until  the 
year  1865,  and  from  and  including  the  year 
1866  nntll  1877  it  was  rendered  in  name  of 
the  heirs  of  Thouvenln;  and  from  1877  to 
1S02,  when  it  was  sold  by  the  heirs,  It  was 
rendered  In  the  name  of  the  estate  of  Thou- 
venln. 

Starr  A  Co.  and  some  other  agents  at  other 
times  rendered  the  land  after  Tboavenln's 
death  and  had  oversight  and  control  of  it 
In  about  the  year  1S7-,  the  agents  who  had 
control  of  the  land,  Starr  &  Co.,  employed  a 
man  who  lived  on  land  adjoining  that  claim- 
ed by  Tliouvenin  to  take  the  oversight  of  It 
and  to  protect  it  from  trespassers,  and  to  pre- 
vent them  from  cutting  .timber  and  carrying 
It  away.  That  man  had  a  very  small  portion 
of  the  land  in  his  field  by  mistake,  and  held 
It,  not  as  his  own,  but  as  the  property  of 
Thonvenln's  heirs  until  it  was  sold  by  them. 
The  west  half  of  the  land  was  not  occupied 
by  any  person  until  it  was  sold  to  the  present 
defendants  Williams,  when  a  house  was  built 
upon  it  for  them,  and  It  was  rented  occasion- 
ally as  their  property,  bat  not  occupied  con- 
tinuously. 
'  The  Beasards,  to  whom  Thouvenln  sold, 
had  their  deed  recorded  in  Jefferson  county 

on  the day  of ,  1846.     About 

1884  the  claimants  under  the  Bessards'  title 
erected  improvements  upon  the  property,  the 
east  half  of  the  league,  and  occupied  it  con- 
tinuously until  it  was  subsequently  sold,  and 
the  purchasers  have  occupied  It  since  their 
purchase.  This  land  is  not  in  controversy 
and  the  facts  are  stated  in  connection  with 
the  contention  made  by  the  attorneys  for 
plaintiffs  in  error  that  the  possession  and 
occupancy  of  the  east  half  of  the  land  should 
be  considered  in  determining  the  Issue  of  non- 
claim.  We  are  of  opinimi  that  the  evidence 
Is  not  sufficient  to  present  the  issue  of  aban- 
donment by  the  plaintiffs  of  their  dalm  to 
the  land.  Therefore  the  possession  of  the 
east  half  by  the  vendees  of  Thouvenln  did 
not  affect  the  right  of  plaintiffs  to  the  west 
half  of  the  leagn& 

For  convenience  the  parties  will  be  desig- 
nated as  plaintiffs  and  defendants,  as  In  the 
trial  court. 

In  Watkins  v.  Edwards,  23  Tex.  448,  the 
court  said :  "To  entitle  a  subsequent  vendee 
to  have  a  prior  unregistered  conveyance, 
postponed  to  bis  subsequent  conveyance,  It 
must  appear  (1)  that  he  was  a  purchaser 
bona  fide;  (2)  that  he  purchased  without  no- 
tice^ actual  or  constructive,  of  the  title  of 
the  prior  vaidee.  It  must  appear  that  the 
purchase  money  was  bona  fide  and  truly 
peld.  A  recital  of  that  fact  in  the  deed  is 
not  sufficient  It  must  be  proved  by  evi- 
dence, independently  of  the  recitals  in  the 
deed."   The  extract  expresses  the  established 


rule  in  Texas,  and  it  is  unnecessary  to  add 
authorities.  We  note  that  the  recital  in  the 
deed  that  the  purchase  money  was  paid  "is 
not  sufficient"  to  prove  that  fact,  and  that 
"it  must  be  proved  independently  of  the  re- 
cital." The  cliaracter  of  the  proof,  however, 
is  not  limited  to  direct  evidence,  but  each 
necessary  fact  may  be  proved  by  circum- 
stantial evidence.  The  recital  in  the  deed 
may  become  a  potent  circumstance  in  con- 
nection with  other  circumstances.  In  Rogers 
V.  Fettus,  80  Tex.  428,  15  S.  W.  1094.  the 
court,  by  Judge  Stayton,  laid  down  as  the 
rule  for  Judging  of  such  matters  that  the 
facts  must  be  "consistent  with  the  conduct 
of  ordinary  men,  who  must  be  supposed  to 
act  with  reference  to  their  own  Interest" 
That  Is  a  sound  test 

Did  Thouvenln  buy  the  land  in  good  faith 
and  without  actual  notice  of  the  sale  to 
Leplicher  or  Berlin?  In  order  to  decide  that 
question,  the  good  or  bad  faith  of  Chireno 
may  well  be  considered.  The  recitals  in  the 
act  of  sale  by  Leplicher  to  Berlin  are  bind- 
ing on  plaintiffs  because  they  claim  tlirough 
It  In  tliat  act  of  sale  Leplicher  declares 
that  he  conveys  as  agent  for  Chireno  empow- 
ered by  "procuration"  which  was  delivered 
to  Berlin.  This  recital  would  authorize  the 
Jury  to  believe  tliat  the  title  remained  la 
Chireno  until  the  sale  was  made  to  Berlin, 
and  that  the  act  of  sale  from  the  former  to 
Leplicher  was,  in  fact,  Intended  to  be  a 
power  of  attorney.  Leplicher  lived  in  New 
Orleans,  La.,  and  the  sale  to  Berlin  occurred 
there.  More  than  10  years  had  passed  since 
the  power  to  sell  was  given,  but  no  con- 
veyance was  on  record  in  Jefferson  county. 
In  the  act  of  sale  to  Leplicher  It  was  ex- 
pressed as  a  condition  that  he  should  pay  the 
government  dues,  but  the  dues  had  not  been 
paid  when  Thouvenln  bought  A  Jury  might 
conclude  from  these  facts  that  Chireno  be- 
lieved the  land  bad  not  been  sold,  and  that 
the  title  was  still  in  him,  and  that  he  sold 
the  land  to  Thouvenln  in  good  faith  for  the 
purpose  of  converting  It  Into  money.  Such 
action  would  l>e  "consistent  with  the  conduct 
of  ordinary  men,  who  must  be  supposed  to 
act  with  reference  to  their  own  interest" 
There  being  no  one  in  actual  possession  of 
the  land,  no  record  of  an  adverse  title,  and 
the  sale  to  Berlin  tiaving  been  made  at  New 
Orleans,  La.,  there  was  no  source  from  which 
Thouvenln  could  acquire  Information  of  the 
unrecorded  Instrument  Both  parties  and 
the  witnesses  to  the  deed  being  dead,  It 
would  be  Impossible  to  prove  a  want  of  actu- 
al notice  more  definitely. 

If  Chireno  believed  he  had  the  title  and 
sold  in  good  faith  to  Thouvenln,  the  latter 
may  be  presiuned  to  have  believed  that  he 
was  getting  a  good  title  from  the  original 
grantee  of  the  government  It  is  suggested 
that  the  special  warranty  indicated  a  doubt 
of  the  title.  The  character  of  the  warranty 
is  a  fact  which  the  Jury  may  consider  on  the 
question  of  good  faith.    White  t.  Frank,  91 
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Tex.  70,  40  S.  W.-flCi  It  iB  not  conclusive, 
howerer,  and,  taking  the  most  favorable 
view  of  that  fact  for  defendants,  a  Jury 
might  believe  that  it  did  not  indicate  want  of 
confidence  by  Thouvenln  in  this  title,  be- 
cause the  deed  was  made  by  the  person  to 
whom  the  government  granted  the  land,  and 
the  special  warranty  embraced  any  previous 
sale  by  Chlreno.  The  only  character  of  de- 
fect not  Included  In  the  warranty  would  be 
the  Invalidity  of  the  title  or  a  previous  grant 
by  the  government,  which  were  improbable. 
There  being  no  circumstances  calculated  to 
excite  suspicion  in  the  mind  of  the  purchas- 
er, such  facts  would  authorize  a  Jury  to  find 
that  Thouvenln  bought  the  land  in  good  faith. 
Did  Thouvenln  pay  the  purchase  money? 
This  was  a  transaction  between  a  Mexican, 
farming  In  a  small  way,  and  a  Frenchman, 
who  had  recently  come  to  Texas  to  buy  land. 
There  is  no  evidence  that  the  men  were 
previously  acquainted.  They  were  not  relat- 
ed to  each  other  by  blood,  marriage,  or 
friendship,  and  there  is  no  apparent  reason 
why  the  Mexican  should  have  made  a  gift  of 
the  land  to  the  Frenchman.  Ordinary  men 
d.o  not  usually  do  so.  Neither  is  there  a 
circumstance  to  indicate  that  Chlreno  was 
Indebted  to  Thouvenln,  in  payment  of  which 
debt  the  conveyance  might  have  been  made. 
No  circumstance  in  the  case  indicates  that 
to  defraud  his  creditors  Chlreno  conveyed 
the  land  to  Thouvenln.  This  eliminates  ev- 
ery probable  purpose  on  the  part  of  Chlreno 
in  the  making  of  the  conveyance  but  one; 
that  is,  to  convert  the  land  Into  money  by  a 
bona  fide  sale  for  a  valuable  consideration, 
which  is  consistent  with  "the  conduct  of  an 
ordinary  man,  who  must  be  supposed  to  have 
acted  with  reference  to  bis  own  Interests." 
While  it  is  the  law  that  the  recital  In  the 
deed  of  payment  of  the  consideration  is  not 
sufficient  alone  to  prove  the  fact  of  payment, 
such  recital  may  be  a  circumstance  to  be  con- 
sidered in  connection  with  other  circumstan- 
ces in  determining  the  Issue  of  payment 
Would  Chlreno,  an  ordinary  man,  acting  with 
a  view  to  his  own  Interests,  have  conveyed 
the  land  to  a  stranger  on  time  payment,  re- 
citing in  the  deed  that  the  money  was  paid? 
A  conclusion  that  he  would  not  would  be  sus- 
tained by  the  evidence  In  this  case  and  would 
be  consistent  with  the  conduct  of  ordinary 
men.  Assuming  that  Thouvenln  acted  in 
good  faith  in  buying,  having  no  actual  no- 
tice of  the  previous  conveyance,  the  further 
facts  that  the  government  dues  were  paid  in 
a  short  time  thereafter,  and  that  a  copy  of 
the  original  grant  was  procured  from  the 
General  Land  Otlce  and  recorded  in  connec- 
tion with  Chireno's  deed  to  Thouvenln,  are 
consistent  with  the  conduct  of  a  purchaser 
who  bad  purchased  In  good  faith  and  paid 
the  purchase  money,  a  conclusion  tiiat  Thou- 
venln did  those  things  would  be  sustained 
by  the  evidence,  and  would  be  consistent 
with  the  conduct  of  a  man  who  believed  he 
bad  a  good  title.    Consistent  with  such  belief 


are  the  facts  that  Tbonvenln  did  not  sell  the 
land,  that  excepting  a  few  years  the  land 
was  rendered  for  taxation,  including  the  year 
1849,  to  the  year  1892,  in  the  name  of  A. 
Thouvenln,  while  he  lived,  and,  after  bl» 
death,  it  was  rendered  in  the  name  of  his  es- 
tate, together  with  the  employment  of  agents- 
to  render  the  land  and  pay  taxes,  to  look 
after  and  protect  it  from  trespassers,  consti- 
tute conduct  consistent  with  the  action  of  an 
ordinary  man  who  was  looking  to  his  own 
Interest,  and  who,  believing  he  had  a  good 
title,  had  paid  for  the  land.  The  lapse  of 
more  than  half  a  century  from  the  making  of 
the  deed  to  Thouvenln  before  any  adverse- 
claim  was  asserted  to  the  land  gives  strength 
and  cogency  to  the  recited  circumstances,  and 
would  support  a  finding  that  the  recital  of 
the  payment  of  the  consideration  In  the  deed 
was  true. 

The  evidence  being  sufficient  to  sustain  a 
finding  by  the  Jury  that  Thouvenln  bought 
the  land  in  good  faith,  without  actual  notice 
of  the  sale  to  Lepllcher  or  Berlin,  and  that 
he  paid  the  purchase  money,  the  Court  of 
Civil  Appeals  erred  in  rendering  Judgment 
for  the  plalntifFs,  for  which  the  Judgment  of 
that  court  will  be  reversed  and  this  cause  re> 
manded.  In  view  of  another  trial,  we  will 
pass  upon  some  assignments  which  present 
questions  that  may  arise  again. 

Defendants  oflTered  as  evidence  a  certified 
copy  of  an  Indorsement  made  on  the  original 
grant  on  file  in  the  Qeneral  Land  Office  and 
signed  by  the  chief  clerk  thereof,  showing 
that  the  dues  to  the  government  had  been 
paid  on  the  Chireno  grant  PlaintlfTs  ob- 
jected because  It  was  a  private  paper,  not 
properly  in  the  land  office.  The  grant  was 
an  archive  of  that  office,  and  the  commis- 
sioner was  authorized  to  collect  the  govern- 
ment duea  1  Pasch.  Dig.  Laws,  pp.  116,  118, 
arts.  69,  70,  71.  The  indorsement  that  the 
commissioner  received  payment  was  a  rec- 
ord of  the  office  and  a  certified  copy  of  it 
was  admissible  in  evidence. 

The  defendants  offered  the  d^Msition  of 
Mrs.  De  Ries  to  the  effect  that  Thouvenln 
was  an  honest  man,  that  be  was  In  easy  cir- 
cumstances, and  that  he  borrowed  money 
from  her  father  to  pay  for  land  in  Texas. 
The  evidence  that  Thouvenln  was  honest  was 
an  opinion  of  the  witness,  and  not  admissi- 
ble. The  other  statements  concerned  matters 
which  occurred  after  the  purchase  from 
Chlreno,  and  could  not  bear  upon  any  Issue 
in  the  case. 

The  defendants  objected  to  the  introdnc* 
tion  of  the  act  of  sale  from  Chlreno  to  Lep- 
llcher because  It  did  not  contain  a  descrip- 
tion by  which  the  land  could  be  Identified. 
The  ground  of  the  objection  was  the  variance 
In  date  between  that  given  In  the  original 
grant  "May  27,  1885,"  and  the  statement  in 
the  act  of  sale  to  Lepllcher  that  the  land 
conveyed  was  that  granted  to  Chireno  on 
the  "28th  day  of  May,  1836"— the  only  vari- 
ance being  In  the  day  of  the  montb.    The  ob- 
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JecUon  was  properly  overruled.  Tbere  were 
4>th«r  qneatlons  raised  daring  the  trial  and 
ftresented  here,  bnt  will  not  probably  arise 
again. 

That  we  may  not  be  misunderstood  we 
«tate  that  we  have  not  expressed  our  conclu- 
sion as  to  the  effect  to  be  given  to  the  evl- 
'dence,  but  have  stated  what  we  believe  to 
be  conclusions  which  the  law  would  permit  a 
jury  to  deduce  from  the  facts. 

Judgment  of  the  Court  of  ClvU  Appeals 
reversed,  and  cause  remanded  to  the  district 
'Court. 


riDELITY  &  DEPOSIT  CO.  OP  MART- 
LAND  V.  WISBJMAN  et  al. 
(Supreme  Court  of  Texas.    Feb.  2,  1910.) 

3.  Tbusts  (J  95*)  —  CoNSTBucnvg  Trust  — 
Pbopebtt  Obtained  by  Fraud. 

The  bolder  of  property  obtained  by  fraud 
-ia  a  constructive  trustee  of  the  person  defrauded. 
[E^.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §S  145-147 ;   Dec.  Dig.  {  95.»] 

S.  Corporations  ({  810*)  —  Owiobbs  —  Lia- 
BiuTT  TO  CoRPOBATioN— Sale  op  Stock. 
Whether  the  president  of  an  insurance  com- 
pany willingly  or  unintentionally,  by  culpable 
negligence,  ostensibly  received  for  the  company's 
"benefit  forged  municipal  bonds  in  exchange  for 
its  stock,  ne  Is  responsible  to  make  good  the 
-default. 

(Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §  1353;  Dec  Dig.  {  810.*] 

«.  Husband  and  Wife  (|  273*)— ComnjNiTT 
Fbopebtt— Administbation— Pbofebtt  Ob- 
tained BT  Fbaud. 

Where  the  wife  of  the  president  of  an  in- 
surance company,  who  either  willingly  or  unin- 
tentionally, by  culpable  negligence,  ostensibly 
received  for  the  company's  benefit  forged  munic- 
ipal bonds  in  exchange  for  its  stock  in  his  pos- 
session at  the  time  of  his  death,  received,  as  sur- 
vivor of  the  community  estate  before  the  dis- 
covery of  the  fraud,  new  shares  of  the  company, 
and  sold  them  for  cash,  the  purchaser  took  a 
good  title  thereto,  and  only  tiie  amount  received 
€y  her  remains  subject  to  make  good  what  the 
-company  lost  in  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i  1012;    Dec.  Dig.  {  27a»] 

4.  EXECUTOBS  AND   Aduinistratobs  (|  SC*)— 

Assets  or  Estate— Pbofebtt  Obtained  bt 

Fbaud  —  Pboceeos  —  Dibtbibution   Among 

Genebai.  Creditobs. 

An  executor  or  administrator,  securing  mon- 
«y  and  treating  it  as  funds  of  the  estate,  is  es- 
topped to  deny  the  capacity  in  which  they  are 
beid  where  no  other  person  has  a  better  claim 
thereto ;  but,  as  against  the  claim  of  one  whom 
-deceased  defrauded,  the  proceeds  of  the  property 
fraudulently  obtained  cannot  be  held  for  distn- 
1>ntion  among  general  creditors. 

[Ed.  Note. — ^For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |  806;  Dec. 
Dig.  {  55.*) 

Error  to  Court  of  Civil  Appeals,  Fourth 
Supreme  Judicial  District 

Suit  by  S.  Wiseman  against  Mary  P.  Swain 
and  another.  A  Judgment  for  defendant  was 
reversed  by  the  Court  of  Civil  Appeals,  and 
defendant  the  Fidelity  A  Deposit  Company 
of  Masyland  brings  error.    The  Judgment  of 


the  Court  of  Civil  Appeals  is  reversed,  and 
the  Judgment  of  the  district  court  is  af- 
firmed. 

Andrews,  Ball  &  Streetman,  for  plaintiff  in 
error.  Baker,  Botts,  Parker  &  Oarwood  and 
L  M.  Standlfer,  tor  defendants  in  error. 

OAINES,  C.  J.  This  suit  was  brought  by 
S.  Wiseman  against  Mary  F.  Swain  and  the 
Fidelity  &  Deposit  Company  of  Maryland. 
The  object  of  the  suit  was  to  recover  upon 
a  Judgment  rendered  against  W.  J.  Swain, 
in  his  lifetime,  for  |4,477.1S,  in  the  district 
court  of  Collin  county,  against  Mrs.  Swain 
as  survivor  of  the  community  estate  of  her- 
self and  her  deceased  husband,  W.  J.  Swain, 
and  against  her  codefendant  as  surety  upon 
her  bond,  given  under  the  statute  for  the 
administration  of  that  estate. 

The  facts  as  developed  by  the  testimony  up- 
on the  trial  were  as  follows:  William  J. 
Swain  Inaugurated  the  enterprise  of  estab- 
lishing and  promoting  the  Houston  Fire  & 
Marine  Insurance  Company,  and  became  pres- 
ident of  the  company.  The  charter  was  ob- 
tained, and  a  very  small  portion  of  the  stock 
was  subscribed  for.  Thereupon  Swain  repair- 
ed to  New  Tork,  and,  upon  his  return,  report- 
ed that  he  had  sold  to  John  C.  Preston  1,0S0 
shares  of  stock  in  the  company,  and  bad  re- 
ceived therefor  bonds  of  the  city  of  Austin 
of  the  par  value  of  $136,000.  These  purported 
bonds  were  brought  back  to  Houston,  and 
turned  over  to  the  Insurance  Company.  Mrs. 
Swain,  upon  the  death  of  her  husband,  ap- 
plied to  the  county  court  of  Harris  county 
for  the  right  to  administer  the  community 
estate  of  herself  and  her  deceased  husband, 
and  her  codefendant,  the  Fidelity  &  Deposit 
Company  of  Maryland,  signed  her  bond  as 
such  survivor.  The  Inventory  returned  by 
her  showed  as  the  property  of  the  estate,  as 
follows: 

Cash  in  bank |       428  00 

10%  shares  stock  H.  F.  &  M.  I.  Go.  1,312  50 
SO  shares  stock  H.  P.  &  M.  I.  Co. . .  8,750  00 
8  shares  stock  H.  F.  ft  M.  I.  Co. 

20  per  cent  paid 200  00 

1,080  shares  stock  H.  F.  ft  M.  I.  Co. 
(transferred  to  him  by  J.  C.  Pres- 
ton)       135,000  00 

The  property  was  appraised  by  appraisers 
appointed  by  the  court  at  the  sums,  respec- 
tively, set  opposite  the  property  on  the  fore- 
going list.  Whereupon  Mrs.  Swain  gave  bond 
for  the  administration  of  the  estate  In  the 
sum  of  $145,000  (being  the  value  of  the  com- 
munity estate),  with  the  Fidelity  &  Deposit 
Company  of  Maryland  as  her  surety. 

Upon  the  trial  of  the  cause  the  bonds  which 
were  given  for  the  stock  were  indisputably 
proved  to  be  forgeries,  and  the  evidence 
leaves  the  gravest  doubt  as  to  whether  any 
such  person  as  John  0.  Preston  ever  existed. 
But  after  the  death  of  W.  J.  Swain  there  was 
found  among  hla  papers  a  purported  transfer 
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of  tbe  J.  O.  Preston  stock,  signed  and  ac- 
knowledged by  the  latter,  to  Swain.  After 
her  qnallflcatlon  to  administer  the  community 
estate  of  herself  and  her  deceased  husband, 
Mrs.  Swain  demanded  and  received  new  stock 
In  the  company  In  lieu  of  the  old  1,080  shares 
purported  to  have  been  bought  of  Preston, 
believing  the  shares  to  be  genuine.  She  sub- 
sequently sold  1,120  shares  of  the  stock  of  the 
company  for  $75,000,  and  received  the  con- 
sideration except  five  thousand  and  some  hun- 
dred dollars.  She  testified  that  when  she  re- 
ceived the  money  for  the  stock  she  distribut- 
ed one-half  of  it  to  the  heirs  of  the  estate, 
except  one-sixth,  which  was  payable  to  a 
minor  heir,  whose  guardian  did  not  receive 
the  money.  When  one  has  been  defrauded 
of  property,  as  In  this  case,  he  may  sue  for 
the  property  itself,  or  in  case  It  has  been 
sold  to, an  Innocent  purchaser,  he  may  re- 
cover the  proceeds.  Whether  of  the  property 
or  of  Its  proceeds,  the  holder  Is  considered 
a  constructive  trustee.  Hence  the  beneficiary 
— that  Is,  the  party  defrauded — is  entitled  to 
the  fund,  and  no  one  else  until  he  is  satisfied 
he  Is  entitled  to  any  part  of  It.  In  this  case 
W.  J.  Swain,  as  president  of  tbe  Insurance 
Company,  either  willingly  or  by  culpable  neg- 
ligence, by  which  the  forged  bonds  were  os- 
tensibly received  for  the  benefit  of  the  com- 
pany, made  the  transaction,  but,  whether 
willingly  or  unintentionally,  he  would  be  in 
either  case  responsible  to  make  good  the  de- 
fault. Mrs.  Swain,  as  survivor  of  the  com- 
mnnlty  estate,  having  before  the  discovery  of 
the  fraud  received  new  shares  of  the  com- 
pany, and  having  sold  them  for  cash,  the 
purchaser  took  a  good  title  to  the  shares,  and 
only  the  amount  received  by  her  for  them  re- 
mains subject  to  make  good  to  the  Insurance 
Company  what  it  lost  in  the  transaction. 

We  have  failed  to  find  any  sufficient  an- 
swer to  the  question.  How  is  the  defrauded 
party  to  be  satisfied  if  the  fund,  as  in  this 
case  obviously  not  enough  for  the  purpose, 
is  payable  upon  the  general  debts  of  the  party 
committing  the  fraud?  It  seems  to  us  that 
to  permit  this  is  to  allow  a  fund  which  be- 
longs to  one  person  to  be  appropriated  to  the 
payment  of  the  debts  of  another.  The  au- 
thorities on  this  question  are  not  nniform. 
Some  hold  that  because  the  executor  or  ad- 
ministrator has  secured  the  money,  and  has 
treated  it  as  funds  belonging  to  the  estate,  he 
is  estopped  to  deny  the  capacity  in  which  he 
held  it;  and  this  will  do  where  there  is  no 
other  person  who  has  a  better  claim  to  the 
fund.  Such  is  tbe  case  of  Portls  v.  Cnm- 
mings,  21  Tex.  266,  where  tbe  parties,  having 
recovered  a  sum  of  money  belonging  to  their 
ward,  were  not  permitted  to  deny  as  between 
themsdves  and  the  ward  that  they  had  so 
received  It  On  the  other  hand.  In  the  case 
of  tbe  American  Sugar  Refining  Co.  v.  Fau- 
ber,  145  N.  T.  562,  40  N.  B.  206,  27  L.  R.  A. 


757,  a  vendor  of  personal  properij  sold  to 

the  vendee  upon  false  representations  as  to 
the  solvency  of  tbe  firm.  The  vendees  hav- 
ing sold  a  part  of  the  goods  in  due  course  of 
trade,  and  having  assigned  the  remainder  In 
an  assignment  for  the  benefit  of  creditors.  It 
was  held  that  the  defrauded  vendor  bad  the 
right  of  recovery  of  the  assignee  the  proceeds 
of  the  sale  of  the  goods  assigned.  Let  us 
suppose,  then,  for  tbe  sake  of  argumoit,  that 
the  vendees.  Instead  of  assigning  for  the  bene- 
fit of  creditors,  had  died,  could  their  admin- 
istrators claim  these  goods  or  their  pro- 
ceeds for  distribution  among  their  general 
creditors?  We  think  not  In  McPlke  v.  Mc- 
Pike,  111  Mo.  216,  20  S.  W.  12,  the  adminis- 
trator In  Missouri  collected  rent  upon  a  mill 
In  Alton,  111.,  and  also  sold  the  mill.  Tbe 
court  held  that,  since  the  law  of  Illinois  was 
not  proved,  it  would  be  presumed  that  the 
common  law  was  in  force  there,  and  that  un- 
der that  law  the  administrator  had  nothing 
to  do  with  real  estate,  and  decided  that  he 
was  not  chargeable  as  administrator  with  the 
rents  or  the  proceeds  of  the  miU. 

It  appears  from  the  statement  of  facts 
that  the  defendant  the  Fidelity  Company  of- 
fered to  prove  that  the  Houston  Fire  &  Ma- 
rine Insurance  Company  had  filed  a  suit 
against  Mary  F.  Swain  and  the  surety  upon 
her  bond,  upon  the  theory  that  John  C.  Pres- 
ton was  a  mythical  person,  and  that  Swain, 
by  using  his  name  in  subscribing  for  the 
stock,  bound  himself,  and  that  the  Insurance 
Company  now  sues  her  and  tbe  surety  upon 
her  bond  for  the  entire  proceeds  of  the  sale 
of  the  stock.  The  court  received  the  evidence 
announcing  that  he  would  admit  It,  provided 
counsel  should  show  any  authority  for  its 
admission,  but  no  bill  of  exception  was  filed 
either  tor  Its  acceptance  or  rejection.  From 
all  this  we  can  see  that  the  Insurance  Com- 
pany bad  a  suit  against  Mrs.  Swain  and  the 
surety  on  her  bond  for  the  entire  proceeds 
of  the  sale  of  the  stock. 

Accordingly  the  Judgment  of  the  Court  of 
Civil  Appeals  is  reversed,  and  tbe  Judgment 
of  tbe  district  court  affirmed. 


In  re  TRANSFER  OF  CAUSES  BHWWBBN 

COURTS  OF  CIVIL  APPEALS. 

(Supreme  Court  of  Texas.    Feb.  2,  1910.) 

CouBTB  (8  485*)— State  Cotjbtb— Tbanbfeb  o» 
Causes — Statutes. 

Under  Act  March  10,  1909  (Acts  Slst  Leg. 
c  42),  entitled  "An  act  to  amend  article  9Ma, 
c.  12,  title  zxvii,  of  the  Revised  Civil  Statutes 
of  the  state  of  Texas,"  providing  that  cases 
transferred  from  any  Court  of  Civil  Appeals  to 
another  be  taken  from  the  cases  appealed  from 
the  counties  nearest  the  place  where  the  court 
to  whidi  they  are  transferred  is  held,  cases  from 
a  county  in  which  a  Court  of  CXvil  Appeals  is 
actually  sitting  may  have  to  be  transferred  to 
a  Court  of  Civil  Appeals  sitting  in  another  coun- 
ty where  the  county  from  which  they  are  ap- 
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pealed  ia  the  nearest  coanty  to  the  place  where 
the  coart  to  vrbich  they  are  transferred  is  held. 

[Ed.  Note.— EV>r  other  cases,  see  Oonrts,  Dec 
OiK.  {  485.*] 

In  the  matter  of  the  transfer  of  causes 
from  one  Court  of  ClvU  Appeals  to  another. 

OAINES,  0.  J.  Iiv  the  matter  of  the  trans- 
fer of  causes  from  one  Court  of  Civil  Ap- 
peals to  another  for  the  purpose  of  equaliz- 
ing the  dockets  of  said  courts. 

This  being  the  first  instance  In  which  we 
are  called  upon  to  put  in  force  an  act  en- 
titled "An  act  to  amend  article  994a,  chap- 
ter 12.  tiUe  xzTli,  of  the  Revised  Civil  Stat- 
utes of  the  state  of  Texas  and  declaring  an 
emergency,"  approved  March  10,  1909  (Acts 
3lBt  Leg.  c.  42),  we  deem  it  proper  to  vouch- 
safe some  remarks  In  Justification  of  our  ac- 
tion in  the  transfer  thus  made.  It  Is  to  be 
noted  that,  with  the  exception  of  providing 
that  we  shall  transfer  cases  from  those  Courts 
of  Civil  Appeals  having  a  greater  amount 
of  business  upon  their  dockets  to  the  Courts 
of  Civil  Appeals  having  a  less  amount  of  busi- 
ness upon  their  dockets,  the  act  announces 
but  one  rule,  and  that  Is  that  "cases  trans- 
ferred from  any  Court  of  Civil  Appeals  shall 
be  taken  from  the  cases  appealed  from  the 
counties  nearest  to  the  place  where  the  court 
to  which  the  cases  are  transferred  is  held." 
To  comply  with  this  last  requirement  we 
have  found  It  necessary  to  select  a  county 
from  which  a  transfer  is  to  be  made — that 
is  nearest  to  the  court  to  which  the  transfer 
is  to  1)6  sent — and  to  transfer  all  cases  from 
such  county  or  so  many  as  Is  necessary  to 
make  the  quota,  and,  if  not  sufficient  to  make 
the  quota,  to  take  the  county  that  Is  next 
nearest  to  the  court  to  which  the  transfer 
is  to  be  made  and  proceed  In  the  same  man- 
ner, until  the  quota  is  filled.  Proceeding  In 
this  manner  we  have  In  this  Instance  had  to 
transfer  over  60  cases  from  Tarrant  county 
where  the  Court  of  Civil  Appeals  for  the 
Second  district  slta  to  Texarkana,  where  the 
Court  of  the  Sixth  district  holds  its  sessions, 
a  result  not  contemplated  by  the  gentlemen 
who  framed  the  act  But  so  the  law  is  writ- 
ten. It  is  noticeable  that  the  act  passed  both 
houses  of  the  Legislature  without  a  dissent- 
ing vote  In  either,  from  which  It  would  seem 
that  "in  the  multitude  of  counsel  there  Is 
wisdom,"  provided  It  results  In  some  debate. 

We  venture  to  suggest  that,  when  the  Leg- 
islature comes  to  amend  the  act  again,  It 
occurs  to  us  that  It  would  be  well  to  have 
the  Supreme  Court  to  require  the  several 
clerks  of  the  Courts  of  Civil  Appeals  to  send 
up  a  list  of  the  undisposed  of  cases,  omitting 
those  that  have  been  submitted  or  set  down 
for  submission,  and  then  to  require  the  Su- 
preme Court  to  designate  the  number  of  cas- 
es that  are  to  be  transferred  from  one  Court 
of  Civil  Appeals  to  another,  and  to  leave  It  to 


the  courts  from  which  the  transfers  are  to  be 
made  to  select  the  cases  and  to  actually  make- 
such  transfers. 


METROPOLITAN  LIFB  INS.  CO.  T. 

LENNOX. 
(Supreme  Court  of  Texas.    Feb.  2,  1910.) 

1.  Insubanct  (8  668*)— AcTiows  OK  PoucT— 
Evidence— QuKSTiON  fob  Jubt. 

In  an  action  to  recover  the  balance  due  on 
a  life  insurance  policy,  evidence  held  not  to  con- 
clusively show  dtat  the  insured  in  bis  appllcatioa 
misstated  his  age,  and  .hence  a  motion  for  a  di- 
rected verdict  was  properly  overruled. 

[Ed.  Note. — For  other  cases,  see  Insurance,. 
Cent.  Dig.  H  1759,  1765;   Dec.  Dig.  |  668.»] 

2.  Insubanc*  (i  668*)— Actions  on  Polict-~ 
Evidence— Question  fob  Jubt. 

In  an  action  to  recover  the  balance  due  oa 
a  life  insurance  policy,  where  the  company  set 
up  that  the  insured  had  misstated  his  age,  and 
that  under  a  provision  of  the  policy  the  bene- 
ficiary should  receive  only  the  amonnt  of  insur- 
ance that  the  premiums  paid  would  buy  under 
the  company's  rates  for  the  correct  age  of  the 
insured,  evidence  held  insufficient  to  raise  an 
issue  for  the  Jury  as  to  whether  the  insur- 
ance company  waived  this  condition  of  their 
policy. 

[Ed.  Note.— For  other  cases,  see  Insurancer 
Cent  Dig.  f  1761 ;   Dec.  Dig.  {  e6&*] 

3.  CouBTs  (i  247»)  —  Cebtitied  Questions  — 
FiNDiMo  OF  Facts. 

The  Supreme  Court  will  not  answer  a  cer- 
tified question  as  to  whether  the  facts  of  a  case 
bring  it  within  the  provisions  of  a  statute,  where 
the  Court  of  Civil  Appeals  made  no  conclusions' 
of  fact,  merely  certified  the  evidence. 

[EJd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §S  749-765;    Dec.  Dig.  f  247.*] 

4.  RKI.BASK  (S  68*)  —  VAUDITT  —  CONSIOKBA- 

WON — Question  fob  Juby. 

In  an  action  to  recover  the  balance  due  on 
a  life  insurance  policy,  where  the  company  paid 
only  part  of  the  sum  called  for  by  the  iralicy,. 
claiming  that  that  was  all  that  was  due,  and 
plaintiff  executed  a  release  which  stated  that 
she  accepted  the  sum  paid  in  full  satls^ction  of 
her  entire  claim,  evidence  held  not  to  conclusive- 
ly show  a  valuable  consideration  for  the  re- 
lease, so  as  to  require  a  directed  verdict  for  de- 
fendant. 

[EU.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  i  110;   D«a  Dig.  I  58.*] 

6.  INSUBANCK  (J  e68*)— Actions  on  Pouor— 
Evidence— Question  fob  Jubt. 

In  an  action  to  recover  the  balance  due  on 
a  life  insurance  policy,  evidence  held  sufficient  to- 
take  the  question  of  defendant's  liability  for  the 
balance  due  under  the  terms  of  the  policy  to- 
the  jury. 

[Ed.  Note.— >For  other  cases,  see  Insurancer 
Cent.  Dig.  8i  1732-1770;  Dec.  Dig.  I  668. •] 

Oertlfled  Questloiu  from  Court  of  OlvU  Ap- 
peals of  Fifth  Supreme  Judicial  District. 

Action  by  Mrs.  Lydia  Lennox  against  th» 
Metropolitan  Life  Insurance  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Questions  certified  to  the  Supreme  Court  from' 
the  Court  of  Civil  Appeals.  Questions  an- 
swered. 

Locke  ft  Locke,  for  appellant  Houston 
Wood,  for  appellee. 
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BROWN,  J.  Certified  qnestlons  from  tbe 
Court  of  ClTll  Appeals  for  the  Fifth  District, 
aa  follows: 

"This  suit  was  brought  by  Mrs.  Lydla 
Iiennoz  to  recover  from  Metropolitan  Life 
Insurance  Company  $203.97  as  the  balance 
due  on  a  policy  of  Insurance  Issued  by  it 
in  lier  favor  on  tbe  life  of  her  husband. 
She  sought  to  recover  also  $24.50  for  statu- 
tory damages  and  $50  for  attorney's  fees. 
Tbe  company  defended  upon  the  ground  that 
It  bad  paid  her  all  that  the  policy  promised, 
there  having  been  an  understatement  of  five 
years  in  the  age  of  the  Insured ;  and  that  she 
bad  surrendered  the  policy  for  cancellation. 
A  request  for  a  peremptory  Instruction  in 
favor  of  tbe  company  was  denied  by  the 
court,  and  the  case  was  submitted  generally 
to  the  jury.  Upon  their  verdict,  a  Judgment 
was  entered  in  favor  of  the  plaintlfC  for 
$290.40.  The  company  thereupon  appealed 
the  case  to  this  court  The  petition  alleged 
the  execution  by  appellant  of  a  policy  of 
insurance  for  $1,000,  and  admitted  a  credit 
«f  $796.03,  and  sought  to  recover  the  balance 
alleged  to  be  due  thereon  of  $203.97.  The 
defendant  answered,  among  other  things,  as 
follows:  Tlie  policy  sued  upon  was  issued 
in  pursuance  of,  upon  tbe  faith  of,  and  In 
consideration  of,  a  written  and  printed  appli- 
cation made  therefor  under  date  of  March  6, 
1905,  by  Samuel  D.  Lennox  and  the  plalntlfT. 
By  a  clause  appearing  upon  the  face  of  said 
policy,  it  was  provided  that  all  of  the  an- 
swers and  statements  contained  in  said  ap- 
plication should  constitute  warranties,  and 
should  be  a  part  of  the  contract  Said  ap- 
plication consists  of  two -parts,  designated 
respectively  as  parts  A  and  B.  Part  A  con- 
stitutes the  application  proper,  and  consists 
■ot  certain  printed  questions  propounded  to 
the  said  Samuel  D.  Lennox  and  the  plaintiff 
and  their  written  answers  thereto.  Fart  B 
consists  of  statements  of  the  said  Samuel  D. 
Lennox  to  the  medical  examiner  of  the  de- 
fendant At  the  foot  of  part  A  of  said  appli- 
cation, underneath  the  questions  and  answers, 
and  above  the  signatures  of  tbe  said  Samuel 
D.  Lennox  and  the  plalntitT,  is  their  agree- 
ment (so  far  as  the  same  is  material  to  this 
litigation)  substantially  as  follows:  'It  Is 
hereby  declared,  agreed  and  warranted  by 
tbe  undersigned  that  the  answers  and  state- 
ments contained  in  tbe  foregoing  application 

*  *  *  shall  be  tbe  basis  and  become  part 
-of  the  contract  of  insurance  with  the  Metro- 
politan Life  Insurance  Company;  that  they 
are  full  and  true  and  are  correctly  recorded ; 

•  ♦  •  that  any  false,  incorrect  or  untrue 
answer  •  •  •  shall  render  the  policy  null 
and  void,  and  forfeit  all  payments  made 
thereon.' 

"Among  the  questions  and  answers  con- 
tained in  i>art  A  of  said  application,  and 
above  said  agreement  and  the  signatures  of 
the  said  Samuel  D.  Lennox  and  the  plaintiff, 
Js  the  foUowlng:    '(5)  Date  of  Birth— Year- 


Month— Day— Age— Nearest  Birthday.  1856 
— June — ^20 — 49.'  By  reason  of  said  answer 
the  said  Samuel  D.  Lennox  and  the  plaintiff 
stated  and  warranted  to  the  defendant  that 
the  said  Samuel  D.  Lennox  was  Iwrn  on  the 
20th  day  of  the  month  of  June  In  tbe  year 
1856,  and  that  his  age  at  nearest  birthday  at 
the  time  of  said  application  was  49.  In  re- 
liance upon  said  answer  and  statement  the 
policy  sued  upon  was  Issued  by  tbe  defendant 
in  consideration  ot  tbe  payment  to  it  of  a 
quarterly  premium  of  $10.43  on  or  before  the 
delivery  of  said  policy  and  of  a  like  amount 
on  or  before  the  20tb  day  of  Marcti,  June, 
September,  and  December  of  each  and  every 
year  during  the  life  of  said  Samuel  D.  Len- 
nox. The  defendant's  premium  charges  at 
the  time  of  said  application  and  Issuance  of 
said  policy  were  graduated  according  to  the 
age  of  tbe  insured,  and  increased  with  each 
added  year  of  age. 

"The  promise  of  the  defendant  to  pay  the 
plaintiff,  if  living,  the  sum  of  $1,000  upon  the 
receipt  and  approval  by  it  of  proofs  of  death 
of  the  said  Samud  D.  Lennox,  was  made 
upon  the  condition,  among  others,  which  was 
printed  upon  the  reverse  side  of  said  policy, 
and  which  was  referred  to  upon  its  face  and 
expressly  made  a  part  thereof,  as  follows: 
'Fourth.  The  company  will  admit  the  age  of 
the  insured  upon  satisfactory  proof;  failing 
such  proof,  if  the  age  shall  have  been  under- 
stated the  amount  of  insurance  or  other  bene- 
fit will  not  be  more  than  the  premium  charge 
will  purchase  by  the  company's  rates  in  use 
at  the  date  hereof  for  the  true  age  of  the 
insured;  and  absolute  proofs  of  age  may  be 
required  with  proofs  of  claims  hereunder.' 

"The  Insured  under  said  policy  referred  to 
in  said  condition  was  the  said  Samuel  D. 
Lennox.  Upon  the  death  of  the  said  Samuel 
D,  Lennox,  tbe  defendant  furnished  to  the 
plaintiff  blank  forms  upon  which  to  make 
proofs  of  her  claim  under  said  policy.  In 
said  forms  inquiries  were  made  and  spaces 
were  provided  for  Information  with  reference 
to  tbe  date  of  birth  and  the  age  at  death  of 
the  said  Samuel  D.  Lennox;  and  the  plain- 
tiff was  required  to  furnish  such  information. 
She  did  not  do  so,  however.  The  proofs  sub- 
mitted by  her  contained  merely  estimates  up- 
on the  part  of  two  attending  physicians  and 
an  undertaker  with  reference  to  the  age  of 
said  Samuel  D.  Lennox  at  bis  death,  which 
estimates  varied  from  60  to  64  years,  and 
were  accompanied  by  the  plaintiff's  declara- 
tion that  she  did  not  know  the  date  of  hla 
birth. 

"The  plaintiff  having  failed  and  refused 
to  furnish  proofs  of  age,  the  defendant  at  its 
own  expense  made  an  Investigation  in  Canada 
into  the  family  history  of  the  said  Samuel  D. 
Lennox  and  was  informed  that  the  date  of 
bis  birth  was  June  20,  1851,  and  that  said 
date  appeared  In  the  family  Bible.  Believing 
such  information  to  be  true,  and  in  fact  it 
was  true,  the  defendant  communicated  the 
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same  to  the  plaintiff  and  offered  to  pay  her 
In  full  settlement  of  said  policy  the  sum  of 
$796.03,  which  was  the  amount  of  Insurance 
that  the  premium  charge  on  said  policy,  to 
wit,  the  quarterly  premium  of  $10.43,  would 
purchase  under  the  premium  rates  In  use  by 
the  defendant  on  the  date  of  said  policy  to 
wit,  March  20,  1905,  for  the  true  age  of  the 
said  Samuel  D.  Lennox,  which  was  54  years. 
The  plaintiff  under  date  of  May  14,  1907,  ac- 
cepted said  sum,  surrendered  said  policy  to 
the  defendant,  and  executed  to  It  an  Instrn- 
ment  whereby  she  acknowledged  the  receipt 
of  said  sum  and  released  and  discharged  the 
defendant  from  all  claims  arising  under  or  by 
reason  of  said  policy. 

"Said  settlement  was  not  effected  in  con- 
sideration of  the  promise  of  the  defendant  or 
defendant's  agent  to  pay  the  plaintiff  any 
further  sum  upon  any  condition  whatever. 
On  the  contrary,  the  plaintiff  was  distinctly 
Informed  that  If  said  sum  of  $796.03  should 
be  accepted  by  her  It  should  be  In  full  and 
absolute  settlement  of  all  of  her  claims 
against  the  defendant,  and  she  acc^ted  it 
accordingly.  It  is  true  that  in  the  course 
of  the  negotiations  she  made  Inquiry  of  the 
defendant's  agent  as  to  whether  it  would 
pay  the  balance  of  the  face  of  the  policy  if 
she  should  afterwards  prove  to  it  by  the  rec- 
ords of  Rlcblbncto,  which  was  the  birthplace 
of  the  said  Samuel  D.  Lennox,  that  his  age 
was  as  it  had  been  stated  in  the  application ; 
but  she  was  informed  by  said  agent  that  he 
could  not  and  woold  not  make  any  promise  to 
that  effect  as  a  consideration  for  her  accept- 
ance of  the  sum  offered  in  full  settlement  of 
her  claims,  bnt  that  he  was  sure  that  bis  com- 
pany as  an  honorable  company  would  gladly 
pay  the  difference  if  such  proofs  were  pre- 
sented to  it  Said  statement  upon  the  part 
of  the  defendant's  agent  was  not  made  as  a 
promise,  and  did  not  purport  to  be  such,  but 
was  merely  a  statement  of  his  opinion.  After 
■aid  settlement  had  been  effected  and  the 
policy  and  the  plalntlfTs  receipt  in  full  had 
been  delivered  to  the  defendant,  said  state- 
ment was  reported  to  It,  and  it  fully  ratified 
and  confirmed  the  same,  and  the  plaintiff 
was  notified  that  it  would  be  pleased  to  con- 
sider any  authentic  Information  which  she 
might  furnish  that  the  age  as  stated  In  the 
application  was  correct;  but  no  Information 
of  any  kind  was  presented  by  the  plaintiff  to 
the  defendant  at  that  time,  and  none  has  ever 
been  presmted  to  it;  nor  has  the  good  faith 
of  the  defendant  nor  the  authenticity  of  the 
information  obtained  by  It  in  Canada  ever 
been  denied  by  the  plaintiff.  At  all  times 
since  the  death  of  the  said  Samuel  D.  Len- 
nox, the  defendant  has  been  ready  and  will- 
ing to  pay  the  balance  of  the  face,  amount 
of  said  policy  upon  any  proper  and  suflSdent 
showing  that  the  age  of  the  said  Lennox  was 
as  stated  in  said  application ;  and,  under  the 
drcnmstances  hereinbefore  set  forth,  it  has 
not  failed  to  pay  said  policy,  or  any  portion 
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thereof,  within  the  time  specified  therein  aft- 
er demand  made  therefor  within  the  meaning 
of  article  3071  of  the  Revised  Statutes  of  the 
state  of  Texas. 

"The  appellee  to  this  answer  filed  a  general 
denial  and  pleaded  a  waiver  by  defendant 
of  the  provision  in  the  policy  as  to  the  age  of 
assured. 

"The  policy  on  its  face  reads: 

IN    CONSIDERATION    OP    THE    AN- 

Number.  SWERS  AND  STATEMENTS  contained 
in  tbe  printed  and  written  application 

873S35A  tor  thU  Poller  upon  the  lite  of  Sam- 

uel D.  Lennox,  ot  Dallas,  State  o(  Tex- 
as, hereinafter  called  the  Insured,  all 

Amount,  of  which  answers  and  statements  are 
hereby  made  warranties  and  are  here- 
by made  part  of  this  contract,  and  of 

tlOOA.  the  payment  of  the  quarter  annual  pre- 

mium of  Ten  Dollars  and  Forty-three 
cents  on  or  before  the  delivery  ot  this 

Ag«^  Policy,  and  of  a  like  amount  on  or  be- 

tor*  th«  Twentieth  day  of  March,  June, 
September  and  December  of  each  and 

49.  every  year  during  the  life  ot  the  In- 

sured.   DOTH    HEREBY   AGREE,    BUb- 

K  Annual  Jeet  to  the  condition  set  forth  on  the 
reverse   side   hereof,   each   and   all   ot 

Premium,  which  are  hereby  made  part  ot  this 
contract  and  are  accepted  by  the  In- 
sured  and   Assured   as  part  thereof  as 

tlO.it.  fully  as  If  herein  recited,  to  pay  at  Its 

Home  Office,  In  the  City  ot  New  Torlc 
the  sum  of  One  Thousand  Dollars,  to 
Lydla  Lennox,  wife  of  the  Insured, 
herein  called  the  Assured,  If  -llvlnB. 
otherwise  to  the  legal  representatives  of 
the  Insured,  upon  the  receipt  by  the 
Company  at  its  Home  Office  and  Its  ap- 
proval of  the  proofs  of  death  of  the 
Insured  made  In  the  manner,  to  tbe 
extent  and  upon  the'  blanks  required 
by  condition  Sixth,  and  upon  the  sur- 
render of  this  Policy. 

"On  the  reverse  side  are  several  conditions, 
among  others,  the  following:  The  company 
will  admit  the  age  of  the  insured  upon  satis- 
factory proof ;  falling  such  proof,  if  the  age 
shall  have  been  understated,  the  amount  of 
insurance  or  other  benefit  will  not  be  more 
than  the  premium  charge  will  purchase  by 
the  company's  rates  In  use  at  the  date  here- 
of for  the  true  age  of  the  Insured ;  and  abso- 
lute proofs  of  age  may  be  required  with 
proofs  of  claim  hereunder.' 

"The  application  for  insurance  was  in  writ- 
ing and  dated  March  6, 1906,  and  signed  Sam- 
nd  D.  Lennox.  The  application  gave  the 
date  of  birth  of  Samuel  D.  Lennox  June  20, 
1856,  and  his  age  at  nearest  birthday  49 
years. 

"Robert  L.  Lennox,  residing  at  Roxton, 
New  Brunswick,  Dominion  of  Canada,  tes- 
tified that  he  was  a  brother  of  Samuel  D. 
Lennox,  that  he  did  not  Imow  the  year  of  the 
birth  of  Samuel  D.  Lennox,  but  that  he  was 
about  four  or  five  years  younger  than  wit- 
ness, who  was  61  years  of  age.  Mrs.  H. 
Wathen  testified  that  she  resides  in  Kent  coun- 
ty, Mew  Brunswick,  and  Is  a  sister  of  Samuel 
D.  Lennox,  that  she  knew  her  father  and 
mother  kept  in  a  family  Bible  a  record  of  the 
dates  of  the  birth  of  herself  and  brothers  and 
shrters,  and  such  Bible  was  kept  and  used 


Digitized  by  VjOOQIC 


626 


m  SODTHWESTBBN  BBPORTEB. 


(Tex. 


by  fbem  aa  antboitic  record  of  tbe  family 
blstory;  that  the  Bible  was  not  In  her  pos- 
session or  control,  and  she  does  not  know 
whether  or  not  It  is  In  existence;  she  last 
saw  it  25  years  ago  in  the  poeseasion  of  her 
brother,  who  resided  on  the  homestead  for- 
merly owned  by  her  father.  H.  Wathen  of 
Kent  county,  New  Brunswicli,  Dominion  of 
Canada,  testified  that  he  was  68  years  of  age 
and  the  husband  of  the  witness,  Mrs.  H. 
Wathen,  whose  maiden  name  was  Mary  Len- 
nox.  He  further  testified:  'I  have  in  my 
I>osse8Sion  a  note  boolc  containing  a  memo- 
randum of  the  dates  of  birth  of  my  wife,  and 
of  her  brothers  and  sisters.  The  memoran- 
dum was  prepared  by  myself  and  was  copied 
by  me  from  a  record  In  the  family  Bible  be- 
longing to  my  wife's  family  on  March  24,  A. 
D.  1880.  The  said  memorandum  was  prepar- 
ed by  me  because  the  Bible  containing  the 
original  record  was  In  a  very  dilapidated  con- 
dition, and  I  wished  to  preserve  *he  record 
for  future  use.  It  was  prepared  by  me  from 
said  Bible  on  Mar<<h  24,  ▲.  D.  1880.  The 
dates  of  birth  contained  in  said  note  book  are 
absolutely  true  and  correct  copies  of  the  en- 
tries of  such  dates  contained  in  the  said  fam- 
ily Bible,  of  which  I  have  testified  above. 
The  said  note  book  containing  the  said  mem- 
orandum has  been  kept  by  me  and  used  by 
me  and  my  wife's  family  to  refer  to  through 
me  as  a  true  and  authentic  record  of  the 
Lennox  family  history.  I  refuse  to  attach 
the  said  note  book  containing  the  said  memo- 
randum and  have  not  done  so,  because  I  do 
not  wish  to  let  the  same  go  out  of  my  posses- 
sion, as  it  contains  other  private  memoranda. 
I  herewith  attach  a  true  and  carefully  pre- 
pared copy  of  all  entries  in  the  said  note  lx>ok 
relating  to  the  birth  of  my  wife,  of  her  broth- 
er, Samuel  D.  Lennox,  and  her  brother  Robert 
L.  Lennox,  said  copy  hereto  attached  being 
marked  "A,"  for  identification.' 

"The  memorandum  Exhibit  A  attached 
■  gives  the  date  of  the  birth  of  Samuel  D.  Len- 
nox as  June  20,  1851.  It  also  gives  the  date 
of  birth  of  his  brother  Robert,  April  80,  1846, 
and  William  as  May  4,  1846,  which  evidently 
cannot  be  true  in  the  natural  course  of  events. 
One  of  the  physicians'  certificate  to  the  proofs 
of  death  stated  his  age  at  time  of  death  as 
about  40  years  and  another  about  51  years. 
The  appellant's  medical  examiner's  report 
made  before  the  itollcy  was  issued  shows  that 
he  carefully  examined  the  applicant,  and  he 
placed  his  apparent  age  at  49  years,  the  same 
as  stated  by  him.  The  attending  physician's 
statement  was  that  deceased  was  about  60 
years  old,  and  that  his  apparent  age  was  50 
years.  Joe  Wills  testified  that  he  had  been 
intimately  acquainted  with  Samuel  D.  Len- 
nox about  two  or  three  years  at  the  time  of 
bis  death  and  be  took  him  to  be<abont  45 
years  old.  On  cross-examination  he  shows 
that  this  statement  was  only  an  estimate  or 
guess.  On  the  question  as  to  whether  there 
was  a  waiver  of  the  condition  pleaded  by  de- 
fendant as  to  proof  of  age,  the  plaintiff  tes- 


tified: That  about  two  weeks  after  her  bus- 
band's  death,  she  and  one  Wills  went  to  the 
office  of  defendant's  agent,  in  Dallas,  to  see 
about  collecting  the  policy.  That  the  agenc 
had  the  blanks  and  filled  out  the  blank  proofs, 
and  during  the  time  asked  her  the  age  of  her 
husband  when  he  died.  That  she  was  unable 
to  tell  him,  and  so  informed  him.  That  the 
agent  filled  out  the  blank  himself.  That  she 
could  not  write.  That  after  the  agent  filled 
out  the  blanks  he  requested  her  to  go  before 
an  officer  and  made  affidavit  to  them.  That 
she  the  next  day  went  before  an  officer  and 
made  the  affidavits,  and  returned  the  proofs 
of  age,  and  did  not  at  that  time  require  her 
to  make  proof  of  age,  other  than  he  asked  her 
the  age  That  nothing  was  said  by  the  agent 
about  reducing  the  amount  of  the  policy. 
That  the  agent  said  he  would  get  It  through. 
That  he  thought  she  would  get  it  right  away. 
That  she  never  saw  the  agent  any  more  until 
on  the  day  she  received  the  check.  The  date 
of  the  proofs  was  March  28th;  the  date  of 
the  check  was  May  14th.  Wills  testified  that 
he  was  present  when  the  agent  made  out  the 
proofs  In  evidence.  He  testified  substantially 
as  did  plaintiff,  and,  in  addition,  stated  that 
he  suggested,  as  Mrs.  Lennox  could  not  then 
recall  the  age  of  her  husband,  that  the  agent 
wait  another  day,  bat  the  agent  refused  to 
wait,  and  insisted  on  completing  the  proof 
then,  and  the  agent  said:  'No,  we  will  go 
ahead  and  fill  this  out  anyhow,  and  you  can 
take  it  to  a  notary  public,  and  make  affidavit 
to  it,  and  bring  it  back  to  me,  and  I  will  for- 
ward It  to  the  insurance  company  with  spe- 
cial Instructions  that  they  immediately  re- 
turn the  draft,  and  I  want  to  collect  It  Just 
as  quick  as  possible  for  you.'  Wills  also  tes- 
tified the  agent  remarked,  at  the  time  the 
age  was  being  considered,  that  It  was  a  mere 
matter  of  form.  The  proofs  made  out  by  the 
agent  on  that  day  are  In  the  record,  and 
show  that  her  answer  to  age  question  as 
'don't  know.'  Upon  receiving  the  check,  ap- 
pellee executed  a  receipt  as  follows: 
"  'Claimant's  Receipt  and  Release. 
"  'Amount  Paid  $786.08. 

'■  'Policy  No.  tTSasSA 

"  'Life  of  Samuel  D.  Lennox. 

"  'In  consideration  ot  the  sum  of  Seven  Hundred 
Nlnety-Blx  03-100  Dollars  lawful  money  ot  the 
United  States,  to  me  in  hand  paid  by  the  Metropol- 
itan Life  Insurance  Company,  ot  the  City  ot  New 
York,  have  remised,  released,  and  forever  dis- 
charged, and  by  these  presents  do,  tor  myself,  my 
heirs,  executors,  and  administrators,  remise,  re- 
lease, and  forever  discharge  the  said  The  Met- 
ropolitan Life  Insurance  Company  ot  and  trom  all 
manner  ot  action  and  actions,  cause  and  causes  ot 
action,  suits,  debts,  judgments,  claims  and  demands 
whatsoever,  in  law  or  in  equity,  which  against  the 
Metroitolltan  Life  Insurance  Company  I  ever  had, 
now  have,  or  wliioh  my  heirs,  executors  or  admin- 
istrators hereafter  oan,  shall  or  may  have  for,  upon 
or  by  reason  of  any  matter,  cause  or  thing  whatso- 
ever, to  the  day  of  the  date  ot  these  presents,  and 
particularly  all  claims  arising  under  or  by  rea- 
son ot  the  above  described  policy  Issued  under  and 
governed  by  the  laws  and  statutes  ot  the  Stat*  of 
New  York. 

"  'In  witness  whereof,   I   have  hereunto  set  my 
hand  and  seal  the  14th  day  of  May,  1907. 
her 
"  'Lydia  X  Lennox.    [L.  8.] 
mark. 

"  'Signed  and  delivered  in  the  presencs  ot  W. 
Felton,  C.  L.  Applegate.' 
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TIalntiff  testlfled  that  after  she  delivered 
the  proofs  of  the  claim  to  the  agent  he  never 
had  any  other  commnnicatlon  with  her  until 
the  day  she  accepted  the  check.  She  received 
a  notice  the  day  before  she  received  the  check, 
from  the  company,  giving  the  amount  due  un- 
der the  policy  as  $796.03.  She  could  not  read 
it,  and  called  on  a  neighbor  to  read  It,  and 
he  did  BO.  She  went  next  day  to  the  agent's 
office.  She  had  never  been  called  on  to  make 
proof  of  the  age  of  deceased,  but  had  been  as- 
Boied  by  the  agent  that  the  money  would  be 
paid.  She  called  on  the  agent,  and  he  told 
her  the  company  had  found  that  her  husband 
had  understated  his  age,  and  that  the  com- 
pany did  not  owe  her  but  $706.03.  She  tes- 
tlfled: 'When  I  went  down  there  I  asked  him 
if  he  wonld  explain  it  to  me  about  the  age, 
and  how  it  was  they  got  it  turned  around, 
and  why  they  didn't  come  to  me  and  let  me 
know.  He  said  It  was  on  account  of  different 
ones  giving  the  age  In,  and  me  not  knowing 
the  age  to  give  In.  He  said  the  company  had 
taken  the  thing  In  hand  and  got  the  age  from 
the  record.  I  asked  him.  If  I  should  accept 
this  money,  would  It  make  any  dlflTerence  In 
my  getting  the  other  money?  He  said  It 
would  not  make  any  difference  at  all;  when 
they  got  the  thing  straightened  out  It  would 
be  all  right  I  did  not  understand  that  I  was 
signing  It  In  full.  He  said  he  would  keep  the 
check  or  send  it  back,  or  he  would  leave  It 
with  me,  and  he  said  If  he  sent  It  back,  he 
didn't  know  whether  I  would  get  It  back 
without  having  to  go  to  more  trouble,  and  I 
thought  I  would  take  it,  because  I  had  two 
children  to  take  care  of,  and  I  thought  it 
would  not  make  any  difference,  and  I  signed 
the  receipt' 

"Mr.  Applegate,  the  insurance  agent  who 
conducted  the  whole  proceeding,  testified  that: 
'In  response  to  her  inquiry  that  In  the  event 
the  company  was  not  correct  in  the  settle- 
ment and  it  was  proven  to  the  company  that 
the  age  In  the  policy  was  the  true  one,  I  told 
her  the  company,  with  the  greatest  of  pleas- 
ure, would  cheerfully  pay  her  the  difference. 
I  advised  the  company,  when  I  forwarded  the 
policy  and  release,  that  1  had  settled  the 
claim  with  Mr&  Lennox,  with  the  understand- 
ing that  it  was  In  settlement  of  all  her  claims 
under  the  policy,  but  that  I  had  stated  to  her, 
in  the  event  she  could  prove  that  the  com- 
pany was  mistaken.  It  would  gladly  reconsid- 
er the  matter,  and  pay  her  the  difference. 
The  company  replied  that  I  acted  rightly.' 

"The  appellant  presents  but  one  assignment 
of  error — ^that  the  court  erred  in  refusing  its 
si>ecial  charge  instructing  a  verdict  for  de- 
fendant 

"Question  1.  Does  the  evidence  conclusively 
show  that  Samuel  D.  Lennox  in  his  applica- 
tion for  insurance  misstated  his  age? 

"Question  2.  Was  the  evidence  sufficient  to 
raise  the  issue  that  the  appellant  company 
waived  the  condition  of  the  policy  as  to  the 


age  of  the  Insured  and  the  proof  of  the  same? 

"Question  3.  Is  article  3096eee,  chapter  69, 
Laws  1903  (Sayles'  Supp.  1901,  p.  292),  appli- 
cable to  the  facts  of  this  case,  and,  if  so,  can 
appellant  urge  the  matters  plead  by  It  to  de- 
feat a  recovery  by  plaintiff? 

"Question  4.  Does  the  evidence  conclusively 
show  a  consideration  for  the  release? 

"Question  5.  Did  the  trial  court  err  in  re- 
fusing appellant's  charge  instmcting  a  ver- 
dict for  defendant?" 

Answer  to  the  first  question:  The  evidence 
does  not  show  "conclusively"  that  Samuel  D. 
Lennox,  In  his  application,  misstated  his  age. 
If  the  original  record  in  the  family  Bible  had 
been  produced,  it  would  not  have  been  "con- 
clusive," but  might  have  been  controverted 
and  the  entry  shown  to  be  incorrect  There 
was  evidence  that  tended  to  show  that  the 
age  of  Lennox  was  not  understated. 

Answer  to  the  second  question:  The  evi- 
dence does  not  show  that  the  Insurance  com- 
pany waived  the  condition  of  the  policy  under 
which  It  claimed  a  reduction  of  the  amount 
which  it  was  obligated  to  pay,  but  Mrs.  Len- 
nox was  not  precluded  from  recovery  If  the 
proof  showed  that  the  age  was  correctly 
given. 

Answer  to  the  third  question:  The  honor- 
able Court  of  Civil  Appeals  did  not  find  con- 
clusions of  fact  from  the  evidence  upon  the 
issue  presented  in  this  question,  but  certified 
the  evidence  to  this  court.  We  are  unable  to 
determine  whether  the  facts.  If  found  from 
the  evidence,  would  make  the  statute  referred 
to  applicable  to  this  case.  We  therefore  can- 
not answer  the  question. 

Answer  to  the  fourth  question:  The  evi- 
dence does  not  "conclusively"  show  that  there 
was  a  valuable  consideration  paid  for  the  re- 
lease executed  by  Mrs.  Lennox.  If  her  tes- 
timony is  true,  there  certainly  was  not  such 
consideration.  Under  the  belief  that  she  was 
receiving  the  full  amount  she  signed  the  re- 
lease and  was  assured  that  if  the  age  given 
In  the  policy  should  be  found  to  be  correct 
she  would  receive  the  remainder,  which  left 
the  matter  open  for  adjustment 

Answer  to  the  fifth  question:  The  trial 
court  did  not  err  In  refusing  to  give  the 
charge,  instructing  the  Jury  to  return  a  ver- 
dict for  the  defendant  There  was  sufficient 
evidence  to  sustain  the  verdict.  The  liability 
was  a  question  of  fact  which  the  law  commits 
to  the  Jury  for  decision. 


SOUTH  W  ESTBRN  TELEGRAPH  ft  TELE- 
PHONE CO.  V.  SMITHDEAL. 

(Supreme  Court  of  Texas.    Feb.  2,  1910.) 

1.  Eminkst  Domain   (|  69*)  — Daxaoes  to 
Pbopertt  ABumno    Stbkxt— ExxupnoiT 

FROK   LlABILITT. 

A   foreign  telephone  company  la  not  ex- 
empt  fiom   payment    of   damages   to  abutting 
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property  by  eonstruction  of  its  Itnea  in  a  street 
under  a  permit  from  the  state  and  a  city. 

[fid.  Note.— For  otlTer  cases,  see  Eminent  Do- 
main. Cent  Dijc.  II  171-179;   Dec.  Dig.  I  69.*] 

2.  Eminknt  Domain  (J  119*)  —  Telephone 
Lines  in  Stbeet  as  Additional  Bubden. 

Where  telephone  lines  are  constructed  in  a 
street,  the  structure  is  an  additional  burden. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S  312;   Dec.  Dig.  {  119.*] 

3.  Bminint  Domain  (j  100*)  —  Telephone 
Lines  in  Streets  —  Liability  fob  Dam- 
ages. 

A  telephone  line  may  liave  been  construct- 
ed by  authority  of  law  and  with  due  care,  yet, 
if  its  presence-  on  the  street  causes  or  contrib- 
utes to  a  depreciation  of  the  "market  value"  of 
abutting  property,  the  company  is  liable  for 
such  damages. 

[EJd.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  §{  256-267;  Dec  Dig.  { 
100.»] 

4.  B3MINENT  Domain  (I  100*)  —  Telephone 
Lines  in  Stbeets  —  Liabilitt  fob  Dam- 
ages. 

An  abutting  lot  owner  has  a  right  to  grow 
trees  on  the  sidewalk,  and  if  thev  are  damaged 
by  telephone  wires,  which  contributes  to  a  de- 
preciation of  the  market  value  of  the  property, 
the  injury  should  be  considered  as  if  caused  by 
the  structure. 

[EM.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  {{  256-267;  Dec.  Dig.  S 
100.*] 

6.  Damages  ({  159*)— Mabeet  Value  or  Ijot 

— INJUBY  to  Trees. 

An  action  being  for  depreciation  in  the  mar- 
ket value  of  a  lot,  injury  to  trees  can  only  be 
considered  aa  it  affects  such  value. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |  447;   Dec.  Dig.  {  15&.*] 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  Fifth  Supreme  Judicial  District 

Action  by  C.  M.  Smltbdeal  against  the 
Sontbwestem  Telegraph  &  Telephone  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appealed  to  the  Court  of  Civil  Appeals, 
which,  pending  a  motion  for  rehearing,  cer- 
tifies questions  to  the  Supreme  Court  Ques- 
tions answered. 

A.  P.  Wozencraft,  W.  E.  Spell,  and  W.  S. 
Bramlitt,  for  appellant  Morrow  &  Smith- 
deal,  for  appellee. 

BROWN,  3.  Certified  question  from  the 
Court  of  Civil  Appeals  for  the  Fifth  District, 
as  follows: 

"In  the  above-entitled  cause,  which  is  pend- 
ing on  motion  for  rehearing,  the  following 
Issues  of  law  arise,  which  this  court  deems 
it  advisable  to  present  to  the  Supreme  Court 
of  the  state  of  Texas  for  adjudication. 

"Nature  of  Suit 

"This  suit  was  Instituted  by  appellee  to 
recover  of  appellant  damages  occasioned  him 
by  the  construction  of  appellant's  telegraph 
and  telephone  lines  over  and  along  Franklin 
and  Ivy  streets.  In  the  city  of  HlUsboro,  on 
which  appellee's  homestead  is  situated,  and 
also  prayed  for  a  mandatory  injunction  re- 
quiring the  removal  of  certain  structures. 


The  appellant  answered  by  general  and  spe- 
cial exceptions,  general  denial,  and  specially, 
in  effect,  that'  it  is  a  foreign  corporation,  and 
holds  a  permit  from  the  state  of  Texas  to  do 
business  therein;  that  In  conformity  with 
said  permit,  and  with  ttte  authority  of  said 
city  of  HlUsboro,  it  constructed  Its  lines 
along  said  streets  and  the  sidewalk  thereof, 
and  operates  a  local  and  long-distance  ex- 
change In  said  city  for  telegraph  and  tele- 
phone purposes;  that  said  bnsiness  Is  con- 
ducted as  a  public  service,  and  its  poles, 
wires,  etc,  are  so  placed  along  said  streets 
so  as  not  to  discommode  the  public  in  the 
use  of  said  streets;  that  they  were  properly 
and  skillfully  erected  and  maintained;  that 
said  line  was  constructed  before  the  trees 
were  planted  on  the  sidewalk  adjoining  ap- 
pellee's premises,  and  if  there  Is  any  inter- 
ference with  said  trees  It  accrues  by  reason 
of  the  growth  of  same,  etc. 

"Statement 

"Appellant  was  a  foreign  corporation  and 
held  a  permit  from  the  state  of  Texas  to  con- 
struct and  operate  a  telegraph  and  telephone 
line  In  said  state.  Under  said  permit,  and 
with  the  permission  of  the  city  council  of 
the  city  of  Hlllstwro,  Tex.,  It  bad  construct- 
ed and  was  operating  such  a  line  In  said 
city  for  public  use  and  had  established  local 
and  long-distance  exchanges  therein.  The 
construction  of  said  line  In  said  city,  as  far 
as  relates  to  this  case,  consisted  of  large  and 
tall  poles  set  at  Intervals  along  the  side- 
walks in  the  streets,  some  of  which  were 
stayed  by  guy  posts  and  wires.  On  the  poles 
were  placed  crossbeams  upon  which  were 
strung  wires  and  cables.  Part  of  this  struc- 
ture was  placed  on  the  sidewalks  adjoining 
appellee's  lot  and  other  parts  on  the  side- 
walks across  the  street  Just  opposite  said  lot 
There  were  no  more  poles  set  nor  wires 
strung  in  the  construction  of  the  line  than 
was  necessary  for  the  operation  of  said  busl. 
ness.  On  said  lot  was  a  residence,  and  ap- 
pellee and  family  occupied  the  same  as  'a 
homestead,  and  it  was  not  shown  that  said 
lot  had  any  value  for  other  purposes  than 
that  of  homestead.  That  said  construction 
was  unsightly  and  Interfered  with  the  view 
from  the  residence,  and  the  line  ran  through 
and  injured  the  branches  of  his  trees  grow- 
ing on  the  sidewalk  planted  for  ornamental 
purposes.  The  line  was  constructed  before 
plaintiff  acquired  the  lot,  and  the  wires  were 
placed  above  the  trees;  but  the  trees  have 
since  grown,  and  the  branches  thereof  come 
in  contact  with  said  wires.  The  testimony 
showed  the  property  to  l>e  damaged  by  the 
construction  and  maintaining  of  said  line  to 
the  amount  of  the  sum  found  by  the  Jury. 
The  court  charged  the  Jury  the  measure  of 
damages,  in  effect,  to  t>e  the  difference  in 
the  value  of  the  property  Just  before  the  act 
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of  defendant,  and  Its  ralne  as  affected  by 
Bald  structure.  It  was  shown  that  the  wires 
could  be  placed  10  or  15  feet  higher  on  the 
poles  then  erected,  which  would  be  above 
the  trees  and  not  Interfere  therewith.  The 
appellant,  at  the  Instance  of  appellee,  before 
the  institution  of  this  suit,  promised  to  raise 
said  wires  above  the  trees,  but  failed  to  com- 
ply with  said  promise. 

"On  the  issue  submitted  to  the  Jury  wheth- 
er or  not  it  was  necessary  for  the  cables  to 
remain  in  the  boughs  of  the  trees,  they  found 
it  was  not. 

"Question  1.  Is  the  appellant  such  a  pub- 
lic service  corporation  as  is  exempt  from  lia- 
bility for  damages  for  the  construction  of  its 
line  under  a  permit  from  the  state  and  city 
under  the  facts  stated? 

"Question  2.  Does  the  unsightliness  of  the 
structure  and  the  interfering  with  the  oc- 
cupants' view  entitle  the  plaintiff  to  recover 
damages  where  such  depreciates  the  value 
of  the  property? 

"Question  3.  Has  the  plaintiff  the  right  to 
grow  trees  on  his  sidewalk,  and  is  appellant 
liable  .for  damages  to  same  as  shown  by  the 
foregoing? 

"Question  4.  Was  appellee  entitled  to  the 
mandatory  writ  of  injunction  under  the  fore- 
going circumstances?" 

Answer  to  Question  1:  The  telephone  com- 
pany was  not  exempted  from  the  payment  of 
damages  caused  to  abutting  property  by  the 
construction  of  Its  lines.  The  structure  of 
the  telephone  company  is  an  additional  bur- 
den upon  the  street  Telegraph  &  Cable  Co. 
V.  Eaton,  170  UL  517,  49  N.  E.  865,  39  I*  R. 
A.  722,  62  Am.  St  Rep.  390 ;  Telephone  Co. 
T.  Bamett  107  lU.  507,  47  Am.  Rep.  453; 
27  Am.  &  Eng.  Enc.  1008,  note  12;  Id.  p.  150, 
note  4.  We  could  cite  many  additional  au- 
thorities, but  it  Is  unnecessary  to  do  so. 

Answer  to  Question  2 :  The  telephone  line 
may  have  been  constructed  by  authority  of 
law  and  with  due  care,  yet,  if  Its  presence 
pn  the  street  caused  or  contributed  to  a  de- 
preciation of  the  "market  value"  of  abutting 
property,  the  company  is  liable  for  such  dam- 
ages. 

Answer  to  Question  3:  The  plaintiff  had 
the  right  to  grow  trees  upon  the  sidewalk, 
and  if  the  trees  were  damaged  by  the  tele- 
phone wires,  which  contributed  to  a  deprecia- 
tion of  the  market  value  of  the  property,  such 
injury  should  be  considered  as  if  caused  by 
the  structure.  This  being  an  action  for  de- 
preciation in  the  market  value  of  the  prop- 
erty, th^  injury  to  the  trees  can  be  consid- 
ered only  as  it  affects  such  market  value.  27 
Am.  &  Eng.  Ency.  150;  Bell  Tel.  v.  Francis, 
109  Ala.  224,  19  South.  1,  31  L.  R.  A.  193, 
66  Am.  St  Rep.  936 ;  Evans  ▼.  Gas  Co.,  148 
N.  T.  112,  42  N.  E.  513,  30  L  R.  A.  651,  61 
A.m.  St  Rep.  681. 

Answer  to  Question  4:    This  question  asks 


if  appellee  was  entitled  to  "the  mandatory 
writ  at  Injunction" — that  is,  the  writ  grant- 
ed— but  the  statement  does  not  disclose  what 
the  writ  granted  commanded  the  telephone 
company  to  do.  Therefore  we  cannot  as- 
certaho  whether  the  writ  was  properly  is- 
sued. 


HOOfES,  County  Judge,  v.  ROBISON,  Land 

Com'r,  et  al. 

(Supreme  Court  of  Texas.    Feb.  2,  1910.) 

Public  Lands  (8  173'0— Disposai,  of  Lands 

BT  States— Texas— ScHooi.  Lands. 

Act  1881  (Acts  17th  Leg.  c.  61),  provided  for 
a  reservation  of  public  lands  out  of  which  each  of 
the  unorganized  counties  of  the  state,  when  oi> 
ganized,  should  be  entitled  to  four  leagues  for 
school  purposes,  and,  as  each  unorganized  county 
was  organized,  such  county  should  be  entitled  to 
the  first  four  leagues  out  of  the  reservation  which 
shall  not  have  been  patented  to  other  counties 
for  free  school  pnrpoBes.  The  act  of  1883  (Acts 
18th  Leg.  c.  66)  recited  that  325  leagues  had 
been  surveyed  under  the  act  of  1881,  and  that 
the  surveys  of  four  leagues  of  school  land  pre- 
viously made  for  some  of  the  organized  counties 
conflicted  with  older  surveys,  and  provided  for 
the  satisfaction  out  of  these  325  leagues  of 
counties  so  situated,  as  well  as  of  the  unorgan- 
ized counties  as  before.  Hdd,  that  the  act  will 
be  construed  to  give  each  new  county,  as  or- 
ganized, whether  the  same  was  an  unorganized 
county  at  the  time  of  the  passage  of  the  act  of 
1881,  or  was  formed  from  territory  included 
within  another  county,  four  leagues  of  land  for 
school  purposes. 

[Bid.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  fi  644-551;  Dec.  Dig.  f  173.*] 

Application  by  W.  Holmes,  County  Judge, 
for  a  mandamus  to  compel  J.  T.  Robison, 
Land  Commissioner,  to  issue  to  Yoakum  coun- 
ty for  its  school  fund  patents  for  four 
leagues  of  land,  and  others  are  made  parties 
as  claimants  of  the  land.  Mandamus  re- 
fused. 

James  &  Teiser,  for  relator.  Hill,  Lee  & 
Hill,  for  Coke  County.  Jewell  P.  Llghtfoot, 
Atty.  Gen.,  and  L.  A.  Dale,  Asst  Atty.  Gen., 
for  the  State.  Morrow  &  Smithdeal,  for  Sim- 
mons. 

WILLIAMS,  J.  This  is  an  application  in 
behalf  of  Yoakum  county  for  a  mandamus  to 
compel  the  commissioner  to  issue  to  the 
coimty  for  its  school  fund  patents  for  four 
leagues  of  land.  Coke  county  and  certain 
individuals  are  made  parties  as  claimants  of 
the  land.  The  refusal  to  Issue  the  patents 
is  based  upon  the  fact  that  the  same  land 
has  been  patented  as  school  land  to  Coke 
county  by  which  it  has  t)een  sold  to  other 
parties  under  whom  the  other  co-respondents 
claim. 

n%e  question  arises  under  the  Act  of  March 
26, 1881  (Acts  17th  Leg.  p.  65,  c.  61),  and  that 
of  April  7,  1883  (Acts  18th  Leg.  p.  46,  c. 
55).  It  is  asserted  by  relator  that  those  acts 
reserved  from  the  public  domain  with  which 
to  supply  the  school  lands  to  the  unorganized 
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conntlea  which  had  previously  been  estabjlsh- 
ed  and  were  then  existent,  of  which  Yoa- 
kum county  was  one,  the  300  leagues  for  the 
surveying  and  setting  apart  of  which  provi- 
sion was  made  by  the  flrst-named  act,  bo 
that  no  part  thereof  could  lawfully  be  grant- 
ed by  the  officers  of  the  state  to  counties 
subsequently  created  and  organized,  as  was 
Coke  county,  to  constitute  their  school  lands; 
and  that  hence  the  patents  to  Coke  county 
are  nullities  and  constitute  no  bar  to  the  se- 
lection and  appropriation  of  the  land  em- 
braced In  them  by  Yoakum  county.  The  po- 
sition of  all  the  respondents  Is  that  the  laws 
referred  to  had  no  such  efTect,  but  that  tiiey 
set  apart  the  lands  for  appropriation  as  well 
by  counties  to  be  created  and  organized  after 
the  enactment  of  the  statutes  as  by  those 
then  having  legal  existence,  but  unorganized. 

The  act  of  1881,  as  passed,  was  entitled 
"An  act  to  provide  for  designating  and  set- 
ting apart  three  hundred  leagues  of  land 
out  of  the  unappropriated  public  domain  for 
the  benefit  of  the  unorganized  counties  of  the 
state  and  to  provide  for  the  survey  and  loca- 
tion of  the  same."  Its  first  section  provided 
for  the  survey  of  300  leagues  "which  shall 
constitute  a  reservation  out  of  which  each 
of  the  unorganized  counties  of  this  state,  as 
It  may  be  organized,  shall  be  entitled  to  four 
leagues  for  school  purposes."  Section  7  is 
as  follows:  "Each  league  of  land  shall  be 
numbered  In  the  order  It  is  surveyed  by  the 
contractor  or  contractors,  beginning  at  num- 
ber one  and  extending  to  number  one  hun- 
dred, and  as  each  of  the  unorganized  coun- 
ties in  the  state  shall  be  organized,  such 
county  shall  be  entitled  to  the  first  four 
leagues  out  of  tlie  reservation  authorized  by 
this  act,  which  shall  not  have  been  patented 
to  other  counties  for  free  school  purposes, 
upon  the  payment  to  the  treasurer  of  the 
state  the  actual  costs  of  the  surveying  fees 
and  legal  Interest  thereon  from  time  of  pay- 
ment by  the  state;  and  uipon  the  payment 
of  the  cost  of  surveying  and  patent  fees, 
the  commissioner  of  the  general  land  ofllce 
is  hereby  required  to  issue  patents  to  said 
county  for  four  leagues  of  land  as  above  pro- 
vided; provided,  any  county  that  fails  to 
pay  surveying  and  patent  fees  under  this 
act,  within  three  years  after  its  organiza- 
tion, shall  forfeit  all  claims  to  the  lands 
herein  donated." 

The  act  of  1883  recited  that  325  leagues 
had  been  surveyed  under  the  act  of  1881,  and 
that  the  surveys  of  four  leagues  of  school 
land  previously  made  for  some  of  the  organ- 
ized counties  confilcted  with  older  surveys, 
and  provided  for  the  satisfaction  out  of  these 
325  leagues  of  counties  so  situated  as  well 
as  of  the  unorganized  counties  as  before. 
Further  statement  of  the  provisions  of  thi 
act  is  unnecessary,  since  it  is  not  contended, 
and  we  cannot  see,  that  there  Is  anything  In 
them  to  make  the  question  before  us  differ- 
ent from  what  It  would  be  under  the  act  of 
.1881  alone. 


It  must  be  admitted  that  the  construction 
of  counsel  for  relator  is  readily  and  natural- 
ly suggested  by  the  language  of  the  act  last 
mentioned.  When  it  was  passed,  some  of 
the  counties  were  organized,  and  some  were 
unorganized;  but  all  had  legal  existence.  The 
phrase,  "the  unoiganized  counties  of  the 
state,"  If  there  were  nothing  to  modify  its 
meaning,  would  seem  to  refer  to  those  which 
were  in  existence  and  thus  known.  Undoubt- 
edly the  language  does  refer  to  and  include 
them;  but  the  question  is:  Does  It  discrim- 
inate between  them  and  counties  afterwards 
to  be  established  and  organized?  Was  it 
really  the  l^slatlve  purpose  that  the  mere 
tact  that  parts  of  the  territory  of  the  state 
had  been  segregated  from  the  rest  by  bound- 
aries and  bad  received  names,  as  counties, 
should  give  them  a  preference  over  others 
afterwards  to  be  established  in  the  enjoy- 
ment of  the  provision  for  the  support  of  free 
schools  which  the  constant  policy  of  the  re- 
public and  of  the  state  had  extended  to  every 
county  as  it  came  Into  existence  and  estab- 
lished a  county  government?  It  Is  easy  to 
see  why  the  Legislature  would  reserve  from 
the  rapidly  diminishing  public  domain'  lands 
with  which  to  continue  the  established  policy 
of  the  state.  The  reason  Is  also  plain  why  a 
reservation  would  not  be  made  for  the  ben- 
efit of  organized  counties  further  than  vras 
done.  They  had  already  received  their  lands, 
or  were  in  a  condition  to  receive  them  at 
once.  But  it  was  important  to  save  from 
the  Impending  exhaustion  of  the  public  land 
some  with  which  eventually  to  supply  those 
counties  which  could  not  otherwise  be  pro- 
vided for  at  once;  and  this  consideration 
was  as  cogent  with  reference  to  counties  to 
be  created  and  organized  later  as  with  ref- 
erence to  those  already  created  but  unorgan- 
ized. No  reason  can  be  seen  why  the  Legis- 
lature would  consciously  include  one  class 
and  exclude  the  other  class  from  the  benefits 
of  the  provision  made. 

There  is  nothing  in  the  previous  legisla- 
tive history,  nor  fn  the  nature  or  language  of 
this  particular  provision,  but  the  mere  use 
of  the  phrase  above  quoted,  to  suggest  that 
such  a  discrimination  would  purposely  be 
made.  From  the  time  when  the  municipali- 
ties, with  their  vast  territories,  were  consti- 
tuted the  first  counties,  the  Legislature  had, 
as  the  settlement  of  the  country  demanded, 
constantly  created  new  counties  out  of  ter- 
ritory Included  within  the  old.  As  these 
new  counties  were  organized,  four  leagues  of 
land  for  the  support  of  schools  were  granted 
to  each.  This  course  was  never  at  all  dis- 
turbed by  the  fact  that  the  parent  county 
had  already  received  a  like  grant  No  policy 
of  the  republic  and  state  has  been  more  fixed 
and  constant  than  this.  The  Constitution  it- 
self recognized  it  and  assured  to  the  counties 
the  title  to  lands  "heretofore  or  hereafter" 
granted  to  them. 

When  the. act  of  1881  was  passed,  there 
was  in  force  a  statutory  provision,  in  which 
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this  policy  was  enforced,  that  "each  county 
8hal]  be  entitled  to  four  leagues  out  of  the 
vacant  and  unappropriated  public  domain, 
for  free  school  purposes,"  and  providing  the 
manner  In  which  each  organized  county 
which  had  not  received  such  grant  might  ob- 
tain It  "upon  application  of  the  commission- 
ers' court"  Rev.  St  1879,  art  4032.  Under 
this  any  county,  newly  created  and  organiz- 
ed, could  have  received  certificates  for  Its 
four  leagues  and  have  appropriated  them  out 
of  any  land  unappropriated  anywhere  In  the 
state.  If  the  construction  of  the  acts  of 
1881  and  1883  contended  for  by  relator  be 
the  correct  one,  they  absolutely  removed  from 
the  reach  of  all  counties,  but  those  then  ex- 
istent and  unorganized  and  those  organized 
ones  whose  locations  had  failed  or  should 
fall,  all  the  land  embraced  in  the  survey  of 
325  leagues.  We  think  what  we  have  said 
justifies  the  assertion  that  this  would  not 
have  been  done  Intentionally;  that.  If  the 
language  used  forces  the  conclusion  that  It 
was  done  at  all.  It  Is  to  be  explained  only  by 
the  supposition  that  the  legislators  thought 
no  more  counties  would  be  created,  or  that 
the  i)ossiblUty  of  such  creation  did  not  pre- 
sent itself  to  their  minds.  With  counties  of 
such  vast  extent  as  that  of  Tom  Green  and 
others  in  existence,  out  of  which  more  than 
20  new  ones  have  been  created,  such  an  as- 
sumption as  the  first  would  hardly  be  Justi- 
fied. That  it,  as  well  as  the  other,  is  ex- 
cluded, clearly  appears  from  action  taken  on 
the  act  of  1881  in  Its  passage  through  the 
Legislature.  In  the  caption  of  the  bill,  as 
it  was  Introduced,  was  the  word  "present" 
before  "unorganized  counties,"  which  would 
have  repressed  relator's  contention  exactly; 
but  that  word  was  stricken  out  by  amend- 
ment in  the  House.  This  clearly  shows  that 
the  very  question  was  considered,  and  that 
the  Intention  was  not  to  restrict  the  benefits 
of  the  provision  to  the  (then)  present  unor- 
ganized counties.  This  is  farther  indicated 
by  the  number  of  leagues  to  be  surveyed  and 
reserved.  There  were  60  imorganlzed  coun- 
ties whose  claims  would  have  been  satisfied 
by  240  leagues.  Three  hundred,  enough  to 
provide  for  15  additional  counties,  were  re- 
served. This  is  not  accounted  for,  as  sug- 
gested by  counsel,  upon  the  supposition  that 
the  Legislature  merely  made  an  tmneces- 
sarlly  liberal  provision  to  be  snre  of  its 
sufficiency.  The  number  of  counties  and  the 
number  of  leagues  which  each  was  to  re- 
ceive were  definitely  known,  and  the  reserva- 
tion was  not  of  an  'indefinite  quantity  or 
area  of  public  lands,  but  of  so  many  leagues 
to  be  surveyed  and  specially  set  apart  Had 
it  been  the  purpose  merely  to  secure  the 
leagues  to  the  existing  counties,  the  land  to 
which  others  must  look  for  satisfaction  of 
their  rights  would  surely  not  have  been  de- 
pleted to  a  greater  extent  than  was  neces- 
sary to  that  purpose. 

These  reasons  argue  very  strongly  against 
the  contentlan  that,  by  the  use  of  the  lan- 


guage, "the  unorganized  counties,"  the  Legis- 
lature referred  only  to  those  then  existing, 
and  Intended  a  reservation  for  their  benefit 
to  the  exclusion  of  others  which  might  sub- 
sequently be  formed,  and  suggest  that  a 
broader  meaning  should  be  given  to  those 
words.  We  think  it  plain  that  the  leading 
purpose  of  the  act  was  not  so  much  to  pro- 
vide for  particular  counties  as  it  was  to 
preserve  the  means  with  which  to  carry  out 
the  established  policy  with  reference  to  all 
counties.  The  organized  counties  either  had 
received  their  lands,  or  could  do  so  without 
delay;  such  as  needed  further  protection 
were  eventually  provided  for*  The  other 
class,  those  which  were  not  In  a  situation  to 
receive  grants  at  once,  were  the  ones  for 
whose  benefit  a  reservation  was  needed,  and 
this  necessity  existed  with  reference  to  all' 
that  were  to  organize  in  the  future,  to  those 
that  were  both  to  be  created  and  organized 
as  well  as  to  those  that  were  only  to  be  or- 
ganized. It  is  not  unreasonable  to  say  that 
the  Legislature,  looking  forward  to  organiza- 
tions to  take  place  in  future,  referred  to  all 
counties  which  should  th»eafter  organize  as 
"the  unorganized  counties,"  without  any  ref- 
erence to  the  time  of  their  creation.  The 
reservation  was  made  because  of  the  fact 
that  for  want  of  organization  alone  lands 
could  not  be  supplied  to  all  counties  at  once, 
and  the  Intention,  we  think,  was  to  make 
all  of  them  the  beneficiaries  as  they  should 
organize,  and  the  language  may  be  so  con- 
strued as  to  eflfectuate  this  Intention.  The 
language  of  section  7  is  especially  suggestive 
of  this  construction:  "As  each  of  the  un- 
organized counties  in  the  state  shall  be  or- 
ganized, such  county  shall  be  entitled  to  the 
first  four  leagues  •  ♦  •  which  shall  not 
have  been  patented  to  other  counties  for 
free  school  purposes."  To  express  fully  the 
meaning  contended  for  by  relator,  the  first 
clause  of  this  sentence  should  have  read,  "as 
each  of  the  present  unorganized  counties," 
as  the  original  caption  did,  and  the  last 
clause  should  have  read,  "which  shall  not 
have  been  patented  to  some  other  of  such 
counties."  As  it  is,  the  language  can  operate 
in  favor  of  any  county  as  It  is  organized 
and  assumes  that  at  any  time  land  applied 
for  by  one  county  may  have  been  patented 
to  some  other  county.  Any  county  coming 
Into  exist^ice  at  a  date  subsequent  to  the 
enactment  of  these  statutes  would  first  be 
created  by  law  and  then  organized.  Be- 
tween the  creation  and  organization  it  would 
be  an  unorganized  county  and  come  within 
the  language  and  spirit  of  the  act 

The  construction  of  these  statutes,  which 
we  adopt,  has  been  that  steadily  and  con- 
sistently acted  upon  by  the  commissioners 
of  the  land  oBIce  and  the  Governors  of  the 
state  since  1885  In  Issuing  patents  for  lands 
out  of  this  reservation  to  counties  created 
after  1S83  as  they  were  organized.  No  ques- 
tion has  ever  been  raised,  so  far  as  we  are 
advised,  of  the  correctness  of  their  action. 
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Tiiitll  this  suit  wan  brought  If  we  were 
doubtful,  yre  should  probably  regard  the  case 
83  one  in  which  this  executive  construction 
should  be  followed;  but,  after  giving  the 
question  mature  thought,  we  are  clearly  of 
the  opinion  that  the  action  of  the  officers 
was  correct,  that  the  reservation  was  In- 
tended for  the  benefit  of  all  counties  after- 
wards organized,  without  regard  to  the  date 
of  their  creation.  The  result  has  proved 
that  enough  land  was  not  reserved  to  sat- 
isfy all  counties.  This  Is  much  to  be  re- 
gretted, especially  so  If  no  way  can  be  found 
to  supply  the  loss  to  those  which  have  re- 
ceived nothing.  But  the  mistake  cannot  be 
remedied  by  giving  to  one  county  that  which 
another,  equally  entitled,  has  already  receiv- 
ed in  accordance  with  law. 
Mandamus  refused. 


HARDEMAN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  19, 

1910.) 
Labcent  (I  40*)— Issues,  Pboof,  ahd  Vabi- 

ANCE. 

An  indictment  for  theft,  which  alleges  a 
Joint  ownership  and  possession  of  three  persons, 
a  copartnership,  is  not  sustained  by  proof  of 
ownership  and  possession  by  two  of  such  persons, 
and  that  the  third  had  neither  the  possession 
nor  a  part  ownership. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  {  104;   Dec.  Dig.  |  40.*] 

Appeal  from  Van  Zandt  County  Court; 
Jno.  S.  Splnks,  Judge. 

Bud  Hardeman  was  convicted  of  petty 
theft,  and  be  appeals.  Reversed  and  re- 
manded. 

Wynne  &  Wynne  and  Alex  Collins,  for 
appellant  John  A.  Mobley,  Asst  Atty. 
Gen.,  for  the  State. 

McCORD,  J.  This  is  an  appeal  from  a 
conviction  for  petty  theft;  the  punishment 
being  assessed  at  $5  fine  and  one  hour  in 
the  county  jalL 

The  bill  of  indictment  alleged  that  the 
appellant  unlawfully  and  fraudulently  took 
from  the  possession  of  B.  F.  Stames,  Earl 
Slaughter,  and  Mrs.  Tom  Cheatom,  a  firm 
composed  of  said  Starnes,  Slaughter,  and 
Cheatom,  100  feet  of  fencing  wire,  of  the 
value  of  $2,  the  same  being  the  corporeal 
personal  property  of  and  belonging  to  the 
said  Stames,  Slaughter,  and  Cheatom,  and 
without  the  consent  of  them,  or  either  of 
them,  and  with  intent,  etc. .  There  is  no 
controversy  but  that  the  property  was  the 
property  of  Stames  and  Slaughter,  and  that 
Mrs.  Tom  Cheatom  bad  no  interest  what- 
ever in  the  property,  nor  was  the  property  in 
lier  possession  at  the  time  it  was  taken.  In 
the  trial  of  the  case  in  the  court  below, 
appellant  requested  the  court  to  charge  the 
jury  that,  the  state  having  alleged  the  own- 


ership and  possession  of  the  stolen  property 
to  be  in  B.  F.  Stames,  Earl  Slaughter,  and 
Mrs.  Tom  Cheatom,  and  the  proof  having 
shown  the  ownership  and  possession  of  saidi 
property  to  be  in  B.  F.  Stames  and  Earl 
Slaughter,  they  would  acquit  This  charge 
was  refused.  Also  appellant  requested  the 
court  to  charge  the  jury  that  before  they 
could  convict  the  appellant  the  proof  must 
show  beyond  a  reasonable  doubt  both  own- 
ership and  possession  of  the  property  to  be 
in  Stames,  Slaughter,  and  Mrs.  Tom  Cheat- 
om. This  charge  was  also  refused,  and  this 
action  of  the  court  Is  complained  of  by  ap- 
pellant 

The  court  in  Its  main  charge  told  the  Jury 
that  if  the  appellant  fraudulently  took  from 
the  possession  of  Stames,  Slaughter,  and 
Mrs.  Tom  Cheatom,  or  either  of  them,  the 
wire  described  in  the  Indictment  and  that 
the  wire  was  the  property  of  Stames, 
Slaughter,  and  Mrs.  Tom  Cheatom,  or  either 
of  them,  they  would  convict  We  think  the 
court  erred  In  giving  tills  charge,  as  well  as 
refusing  the  charges  requested  by  appellant 
The  bill  of  indictment  alleged  a  Joint  owner- 
ship in  a  copartnership  composed  of  three 
persons,  and  the  proof  of  ownership  of  a 
partnership  of  ithree  persons  cannot  be  sus- 
tained by  proof  of  possession  by  two  per- 
sons, where  the  proof  is  positive  that  one  of 
the  parties  bad  neither  the  possession  nor  a 
part  ownership  in  same. 

For  the  errors  of  the  court  in  giving  the 
charge  he  did,  and  the  refusal  of  the  re- 
quested charges  by  the  appellant  the  Jndg-  . 
ment  of  the  lower  court  is  reversed,  and  the 
cause  Is  remanded. 


CLARK  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12; 
1910.) 

CsnriNAi.   Law   ({   1091*)  —  Contiituarcb — 

Biix  or  Exceptions— Review. 

In  the  absence  of  the  application  for  con- 
tinuance on  the  ground  of  the  absence  of  wit- 
nesses, the  bill  of  exceptions  stating  that  ac- 
cused issued  a  subpcena  for  the  witnesses,  with- 
out showing  that  he  complied  with  the  law  oth- 
er than  the  statement  that  he  had  issued  pro- 
cess, and  without  alleging  that  the  witnesses 
were  not  absent  by  the  procurement  or  consent 
of  accused,  or  that  the  application  was  not  made 
for  delay,  is  too  indefinite  to  require  considera- 
tion on  appeal. 

[Ed.  Note.— For  other  cases,  see  C!rimina> 
Law,  Dec  Dig.  {  1091.*] 

« 

Appeal  from  Criminal  District  (>>nrt  Dal- 
las County;  Robert  B.  Seay,  Judge. 

Abe  Clark  was  convicted  of  burglary,  and 
be  appeals.    Affirmed. 

John  A.  Mobley,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  burglary;    the  punishment  l>elng  assess- 
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ed  at  five  years'  confinement  In  the  peniten- 
tiary. 

The  witness  Walker,  alleged  owner  of  the 
burglarized  house,  stated  that  be  lived  on  a 
farm  five  miles  from  Dallas;  that  on  the 
10th  of  April  he  and  his  wife  came  to  the 
city;  that  as  they  were  leaving  their  house 
they  met  appellant  and  another  boy  about 
400  yards  from  their  residence;  that  they 
lived  on  the  Camth  farm;  they  returned 
about  6  o'clock  that  evening,  and  found  their 
house  had  been  entered,  and  the  clothing  of 
his  wife  and  daughter  taken ;  that  a  bed  that 
was  used  as  a  prop  to  one  of  the  doors  had 
been  pushed  aside,  and  by  this  means  entry 
had  been  made.  His  wife  locked  the  door. 
Witness  did  not  lock  the  door,  but  shut  down 
the  windows,  and  all  the  rest  of  the  doors 
and  windows  were  closed  by  him,  except 
one  door,  which  was  locked  by  his  wife. 
They  recovered  two  of  the  children's  dresses 
from  Bell  Newsom.  Other  witnesses  testified 
to  the  fact  that  appellant  went  to  the  Walk- 
er house,  or  within  75  feet  of  It,  to  the 
well,  and  got  a  drink  of  water;  that  the 
other  boy  mentioned  was  with  him  at  the 
time;  that  they  went  from  there  up  a  little 
branch.  Bell  Newsom  testified  that  she 
knew  the  defendant,  and  he  sold  her  two 
dresses  that  later  on  a  negro  woman  claim- 
ed ;  that  he  came  to  witness'  honse,  and  had 
the  dresses  and  some  other  things,  and  want- 
ed to  sell  them  to  witness,  and  witness  would 
not  buy  them  at  first,  but  finally  did  btiy  the 
two  dresses.  She  identified  appellant  as  the 
party  who  sold  them.  This  was  on  the  day 
of  the  alleged  burglary.  Appellant  testified 
in  his  own  behalf,  and  Introduced  other  wit- 
nesses to  prove  an  alibi,  tbe  substance  of 
which  was  that  he  spent  the  day  in  the  city 
of  Dallas,  which  Is  shown  to  be  five  miles 
from  tbe  Caruth  farm,  and  that  he  was  not 
at  the  place  of  tbe  burglary  on  the  day  al- 
leged ;  that  he  was  at  109  Hawk  street,  and 
at  the  railroad,  and  that  he  did  not  leave 
there  all  day;  that  several  parties,  boys 
whose  names  he  gave,  were  with  him,  and 
played  with  him  on  the  railroad  all  that  day. 
He  denied  selling  Bell  Newsom  a  dress  or 
anything  else. 

Appellant  reserved  a  bill  of  exceptions  to 
the  action  of  tbe  court  overruling  his  appli- 
cation for  continuance.  The  application  it- 
self is  not  in  the  record.  The  bill  of  excep- 
tion recites  that  defendant  caused  subpoenas 
to  be  Issued  for  Charlie  Armstrong  and  Clar- 
ence Edwards,  who  reside  at  111  Hawk  street, 
Dallas,  Tex.,  Blla  Clark  and  Louisa  Bing- 
ham, who .  both  reside  at  109  Hawk  street, 
Dallas,  Tex.,  both  of  whom  were  temporarily 
out  of  the  city  at  the  time  of  the  trial,  and 
Isaac  Giles,  also  at  109  Hawk  street;  that 
each  of  these  witnesses  would  have  tested 
that  the  defendant  was  in  their  company  on 
that  date  at  different  times  of  the  day,  and 
that  he  would  not  have  had  time  to  go  10 


miles  In  the  country  and  commit  the  offense 
of  burglary.  This  bill  is  too  indefinite  to 
show  any  error  on  the  part  of  the  court. 
It  does  not  show  when  the  process  was  is- 
sued, or  anything  in  connection  with  it. 
The  statement  in  the  bill  is  that  he  issued 
subpoenas  for  the  following  named  witnesses, 
by  whom  he  expected  to  prove  that  he  was 
not  at  the  place  where  the  alleged  burglary 
took  place,  but  was  at  a  different  place  at 
the  time  of  the  commission  of  the  crime  of 
which  complaint  was  made,  and  that  by 
these  witnesses  he  could  prove  he  was  with 
them  at  different  dates  on  that  day.  In 
fact,  the  bill  of  exceptions  falls  to  show 
that  he  complied  with  the  terms  of  the  law, 
otherwise  than  the  bare  statement  that  he 
had  Issued  process.  It  does  not  allege  or 
show  in  the  bill  that  they  w«e  not  absent 
by  his  procurement  or  consent,  or  that  the 
application  was  not  made  for  delay.  In  fact,, 
the  matter  Is  too  indefinite  to  require  consid- 
eration, in  the  absence  of  the  application  for 
continuance. 

Wq  are  of  opinion  the  evidence  is  sofDcient^ 
and  the  Judgment  is  affirmed. 


WATBRHOUSE  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  13;. 
1910.) 

1.  Wkaponb  (S  7*)— Cabbtino  Weapons. 

If  accused  had  previously  carried  a  pistol 
to  the  place  where  be  was  employed,  ana  his 
employer  asked  bim  to  take  tbe  pistol  home,  and 
on  his  way  home  with  it  he  stopped  at  a  store 
to  buy  supplies  for  supper,  and  while  waiting 
for  some  one  to  wait  on  bim  was  arrested,  he 
was  not  guilty  of  unlawfully  carrying  a  pistol. 
[Bd.  Note.— For  other  cases,  see  Weapons,. 
Cent.  Dig.  I  6;  Dec.  Dig.  I  T.*] 

2.  Criminal  Law  ({  369*)— BvinENOK— Fob- 

llEB   iNniCTMENT. 

In  a  prosecution  for  unlawfully  carrying  a 
pistol,  evidence  that  accused  had  l)een  previously 
indicted  in  the  county  for  a  like  offense  was  in- 
admissible. 

[Bd.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  822;   Dec.  Dig.  i  368.*] 

3.  Cbiuinal  Law  (f  719*)— Tbiai<— Abouuent 

OF  PBOSECtrrOB, 

In  a  prosecQtion  for  unlawfully  carrying  a 
pistol,  a  statement  hy  the  prosecutor  that  the 
reason  that  accused's  attorney  had  objected  to 
a  question  asked  accused  as  to  whether  he  had 
been  previously  indicted  In  the  county  for  a  like 
offense  was  that  he  did  not  want  the  jury  to< 
have  the  facts,  and  that  it  was  not  the  first  time 
accused  had  been  indicted  in  the  county  for 
carrying  a  pistol,  was  Improper  argument. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  I  1669;  Dec.  Dig.  {  719.*] 

Appeal  from  Shelby  County  Court;  W.  J>. 
White,  Judge. 

Will  Waterhouse  was  convicted  of  unlaw- 
fully carrying  a  pistol,  and  appeals.  Revers- 
ed and  remanded. 

S.  H.  Sanders,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 


•For  otber  esMS  ■•■  Mune  topic  and  Motion  NUMBER  In  Doc.  &  Am.  Digs.  1807  to  Onto,  ft  Reporter  IndazM 


Digitized  by  VjOOQIC 


634 


124  SOUTHWESTERN  REPOBTEB. 


(Tex. 


RAMSBT,  J.  Appellant  was  charged  by 
complaint  filed  In  the  county  court  of  Shelby 
county  on  the  6th  day  of  June  last  year  with 
unlawfully  carrying  a  pistol  on  and  about 
his  person.  Thereafter  In  the  same  court  on 
the  23d  day  of  July,  190d,  he  was  convicted 
of  the  oITense  charged,  and  bis  punishment 
assessed  at  a  fine  of  $200. 

That  he  had  this  pistol  on  his  person  In 
the  store  of  one  Johnson  Washington  was 
undenied.  His  defense  was  that  he  had  some 
time  before  this  carried  this  pistol  to  the 
home  of  Dr.  Sims,  where  he  was  working  and 
that  on  the  day  In  question  Dr.  Sims  had 
asked  him  to  take  the  pistol  home,  and  that 
he  bad  started  home,  and  stopped  by  the 
store,  as  he  was  on  his  way  to  where  he  liv- 
ed, to  get  some  fish  for  supper,  and  had  been 
In  the  store  but  a  moment,  and  was  waiting 
for  some  one  to  wait  on  him,  when  he,  with 
a  number  of  other  persons,  was  arrested  by 
the  sheriff.  We  think,  as  presented,  the  ac- 
count as  given  by  appellant  of  the  transac- 
tion would,  if  believed,  constitute  a  defense. 

On  cross-examination,  over  objection  of  his 
counsel,  appellant  was  asked  and  compiled 
to  answer  the  following  question:  "Isn't  it  a 
fact  that  you  have  been  Indicted  In  the  dis- 
trict court  of  Shelby  county,  Tex.,  on  more 
than  one  occasion,  for  carrying  a  pistol — on 
another  occasion  than  the  one  yon  are  on 
trial  for  now?"  To  which  he  replied  that 
he  had  been  Indicted  one  other  time  besides 
the  one  he  was  on  trial  for  in  the  courts  of 
Shelby  county.  The  question  asked  and  the 
answer  sought  to  be  elicited  thereby  was  ob- 
jected to  for  the  reason  that  It  was  not 
germane  to  the  case  relied  upon  by  the  state 
and  had  no  connection  with  It;  that  these 
facts  constitute  an  entirely  ditTerent  trans- 
action, and  that  he  (defendant)  could  not  be 
forced  to  criminate  himself  in  regard  to  oth- 
er cases  than  this  one  on  trial ;  that  It  was 
an  attempt  to  impeach  the  defendant  by 
showing  other  and  distinct  otTenses  for  car- 
rying a  pistol — offenses  of  like  character; 
that  the  defendant  was  on  trial  for  carry- 
ing the  pistol  as  alleged  in  the  indictment, 
and  for  the  state  to  show  other  offenses  of 
like  character  was  Immaterial,  irrelevant,  in- 
admissible, remote  and  prior  offenses,  which 
tended  to  prejudice  the  minds  of  the  Jury 
against  him,  and  caused  them  to  assess  a 
greater  punishment  against  the  defendant 
than  they  might  have  done^  had  such  testi- 
mony been  excluded. 

It  was  shown,  further,  that  in  the  closing 
argument  of  the  case  the  county  attorney,  re- 
ferring to  this  question  and  answer,  made 
the  following  statement:  "The  reason  Mr. 
Sanders  (Sanders  being  the  attorney  repre- 
senting the  defendant)  objected  to  the  ques- 
tion (the  question  being  asked  as  above  stat- 
ed) was  that  Mr.  Sanders  did  not  want  the 
Jury  to  have  the  facts  and  the  truth  in  this 
case  that  this  was  not  the  first  time  this  de- 


fendant had  been  indicted  In  the  courts  of 
Shelby  county  for  carrying  a  pistol,"  to  which 
statement  of  the  county  attorney  at  the  time 
it  was  made  the  defendant  objected,  and  ask- 
ed the  court  to  Instruct  the  county  attorney 
not  to  use  argument  like  that  before  the  Ju- 
ry, as  It  was  clearly  an  inadmissible  ques- 
tion, even  If  the  court  did  permit  It  to  go  to 
the  Jury,  and  asked  the  court  to  Instruct 
the  Jury  not  to  consider  same,  to  which  ob- 
jection of  the  defendant  the  court  replied 
that  he  thought  it  was  a  legitimate  argu- 
ment That  this  question,  the  answer  sought 
to  be  elicited  thereby,  and  the  argument  of 
the  county  attorney,  were  Inadmissible  and 
Improper,  is  too  clear  for  discussion.  Terrell 
V.  State,  55  Tex.  Cr.  R.  282,  116  S.  W.  569. 
There  was  some  other  language  used  by  the 
county  attorney  in  his  discussion  of  the  case 
that  we  could  not  approve.  It  is  to  be  hoped 
that  this  wUl  not  be  repeated  on  another 
trial. 

For  the  error  pointed  out,  the  Judgment 
is  reversed,  and  the  cause  remanded. 


DAVIS  V.  STATa 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 

mo.) 

CBiinifAi.  Law  ({  1090*)  —  Ruuitos  on  Ap- 
plications FOB  Co  NTiiruAKCB  —  Review — 
Bill  of  Exceptions. 

Refusal  to  mnt  a  continuance,  contested 

on  the  issue  of  ailieence,  cannot  be  considered, 

in  the  absence  of  a  bill  of  ezceptiong  reserved  to 

the  ruling. 

[Ed.  Note.— For  other  casies,  see  Criminal  Iaw, 
Cent.  Dig.  {  2812;    Dec.  Dig.  {  l090.»] 

Appeal  from  Wise  County  Court;  O.  V. 
Terrell,  Judga 

Dave  Davis  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

Frank  J.  Ford,  for  appellant  F.  J.  Mc- 
Gord,  Asst  Atty.  Qol,  for  the  States 

DAVIDSON,  P.  J.  This  conviction  was 
for  violating  the  local  option  law.  The  rec- 
ord Is  without  bills  of  exception. 

The  motion  for  new  trial  raises  two  que»' 
tions :  First,  the  court  erred  in  refusing  the 
motion  for  continuance;  and,  second,  that 
the  evidence  does  not  show  the  local  option 
law  to  have  been  in  force  In  the  county.  In 
respect  to  the  application  for  continuance  it 
is  sufficient  to  state  that,  while  there  was 
quite  a  contest  over  it  In  regard  to  diligence. 
It  cannot  be  considered,  because  a  bill  of 
exceptions  was  not  reserved  to  the  court's  re- 
fusing to  grant  the  motion.  In  regard  to  the 
second  ground,  we  are  of  opinion  that  the 
evidence  shows  that  the  law  was  In  force. 
The  statement  of  fticts  as  now  before  as 
cures  the  defects  In  the  statement  of  facts  as 
originally  copied  In  the  transcript  In  req)ect 
to  the  publication  of  the  result  of  the  elec- 
tion in  a  newspaper.    Without  going  Into  a 
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dlscnasloo  of  the  matters  further,  we  bold 
that  the  Etatement  of  facts  as  now  presented 
is  Bufflclent,  aod  shows  clearly  that  the  fact 
of  the  publication  was  preserved  and'  formed 
a  part  of  the  original  statement  of  facts. 

There  being  no  error  In  the  record,  the 
Judgment  is  afBrmed. 

McCORD,  J.,  not  sitting. 


DAVIS  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 

1910.) 

Appeal  from  Wise  County  Court;  C  V.  Ter- 
rell, Judge. 

Cave  Davis  was  couTlcted  of  yiolating  the 
local  option  law,  and  he  appeals.     Affirmed. 

Frank  J.  Ford,  for  appellant.  F.  X  McCord, 
Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  U  a  conviction  for 
violating  the  local  option  law.  The  record  is  in 
the  same  condition  as  the  record  in  cause  No. 
82  (this  dav  decided)  124  S.  W.  634.  On  the 
authority  of  that  case,  the  judgment  herein  is 
affirmed. 


McCORl>,  J.,  not  sitting. 


DAVIS  T.  STATBL 

(Court  of  C!riminal  Appeals  of  Texas.    Jan.  12, 
1910.) 

iNToxiCAiTNa  Liquors  (j  236*)— Violation 
OF  Local  Option  Law— Evidkncb— Suffi- 
ciency. 

Evidence  held  to  show  a  sale  of  liquor  in 

violation  of  the  local  option  law. 
[EA,  Note. — For  other  cases,  see  Intoxicating 

I^oors,  Cent  Dig.  H  300-322;    Dec.  Dig.  1 

Appeal  from  Wise  County  Court;  C  V. 
Terrell,  Judge. 

Dave  Davis  was  convicted  of  violating  the 
local  option  law,  and  be  appeals.    Affirmed. 

Frank  J.  Ford,  for  appellant.  F.  J.  Mo- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  violatliig  the  local  option  law. 

Two  of  the  questions  suggested  in  the  mo- 
tion for  new  trial  are  the  same  as  In  causes 
Nob.  82  and  83  (this  day  decided)  124  S.  W. 
supra.  An  additional  ground  Is  relied 
upon,  to  wit,  that  the  evidence  Is  not  suffi- 
cient to  justify  the  conviction.  The  facts 
were  Introduced  on  the  part  of  the  state 
through  the  witnesses  Roberts  and  Gholston. 
Roberts  testified  that  Gholston  gave  him  one 
dollar  with  which  to  buy  some  whisky ;  that 
he  took  the  dollar  and  went  to  appellant's 
barber  shop  in  Alvord,  Wise  county,  and 
bought  a  pint  of  whisky,  for  which  he  paid 
him  50  cents;  that  appellant  went  Into  his 
bathroom,  connected  with  the  barber  shop, 
and  got  the  pint  of  whidcy,  and  delivered  it 
to  the  witness.    Gholston  testified  to  giving 


witness  Roberts  the  dollar  with  which  to 
purchase  a  bottle  of  whisky,  and  that  Roberts 
brought  it  back  to  him  and  they  drank  it. 

We  think  this  testimony  Is  sufficient  to 
make  out  a  case,  and  the  judgment  is  af- 
firmed. 

McCORD,  J.,  not  sitting. 


HUMPHRIES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  19, 

1910.) 
Weapons  (J  17*)— Cabrtinq  Weapons— Pros- 
ecution—Bubdbin  OF  Pbooi^-Defenses. 
In  a  prosecution  for  carrying  a  pistol,  the 
burden  was  upon  the  state  to  prove  the  crime 
beyond  a  reasonable  doubt,  but  not  upon  accus- 
ed to  prove  his  defense  beyond  a  reasonable 
doubt:  and  a  charge  that  If  the  jury  believed 
beyond  a  reasonable  doubt  that  accused  was 
banded  his  pistol  in  a  restaurant,  and  imme- 
diately proceeded  to  take  it  to  his  home  by  the 
most  direct  route  practicable,  he  should  be  ac- 
quitted, was  erroneous. 

[E3d.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  i  26;   Dec.  Dig.  {  17.*] 

Appeal  from  McLennan  County  Court; 
Tom  L.  McCullough,  Judge. 

Kid  Humphries  was  convicted  of  unlaw- 
fully carrying  a  pistol,  and  appeals.  Revers- 
ed and  remanded. 

Williams  &  Williams,  for  appellant  John 
A.  Mobley,  Asst  Atty.  Gten.,  for  the  State. 

McCORD,  J.  Kid  Humphries  was  convict- 
ed in  the  court  below  of  carrying  on  and 
about  his  person  a  pistol,  and  his  punishment 
assessed  at  $100  fine  and  30  days  In  jail. 

The  facts,  as  disclosed  from  the  record, 
show  that  on  the  night  of  the  2d  day  of  De- 
cember, 1907,  R.  C.  Buchanan,  a  police  officer 
in  the  city  of  Waco,  arrested  appellant  while 
sitting  in  a  restaurant  eating  supper.  Sit- 
ting at  the  same  table  with  the  appellant  was 
a  girl  who  is  claimed  to  be  a  common  prosti- 
tute. The  officer  arrested  the  appellant  and 
the  girl,  because  appellant  was  found  In  com- 
pany with  a  lewd  woman,  which  was  made  a 
violation  of  the  city  ordinance,  and  when 
they  reached  the  police  stS'tion  it  was  dis- 
covered that  appellant  had  a  pistol  on  him. 
The  appellant  claimed  that  he  was  Inter- 
ested, or  part  owner,  In  this  restaurant  where 
he  was  taking  supper;  that  It  was  on  the 
way  from  his  place  of  business  to  his  home ; 
that  his  place  of  business  was  some  100 
yards  from  this  restaurant;  that  he  was 
running  a  saloon,  and  that  a  witness,  Brit 
Halford,  came  to  bim  and  asked  him  for  his 
key  to  go  in  the  saloon,  appellant's  place,  of 
business,  and  he  gave  him  the  key,  and  told 
him  to  look  on  the  shelf  and  bring  him  his 
pistol;  that  the  witness  Halford  brought 
him  the  pistol,  and  that  be  was  going  direct- 
ly from  his  place  home,  but  stopped  In  thA 
restaurant  to  get  something  to  eat,  and  was 
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In  the  restaurant  wtaen  be  told  witneea  Hal- 
ford  to  bring  him  the  pistol,  and  when  It 
was  delivered  to  blm;  and  that  this  was 
some  five  minutes  before  his  arrest 

The  cgnrt,  among  other  things,  charged  the 
Jury  as  follows:  "Now  U  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
defendant  was  handed  bis  pistol  In  the  res- 
taurant, and  that  he  Immediately  and  with- 
out tarrying  at  said  restaurant  proceeded  to 
take  his  pistol  to  his  home  by  the  most  direct 
route  practicable,  then  you  will  find  him  not 
guilty,  and  so  say  by  your  verdict"  This 
charge  was  objected  to  at  the  time  given, 
complained  of  In  motion  for  new  trial,  and 
earnestly  insisted  upon  In  this  court  We 
think  the  court  below  erred  in  giving  this 
charge,  and  that  the  same  was  hurtful  to 
appellant  It  was  an  Issue  in  the  case  as 
to  whether  the  appellant  at  the  time  had  the 
pistol  unlawfully.  The  court  required  the 
appellant  to  prove  his  defense  beyond  a  rea- 
sonable doubt  before  the  Jury  would  be  au- 
thorized to  acquit  This  was  not  only  er- 
roneous, but  fundamentally  wrong.  In  no 
case  is  the  burden 'on  the  defendant  to  prove 
bis  defense  beyond  a  reasonable  doubt.  The 
burden  rests  upon  the  state  to  prove  the 
crime  beyond  a  reasonable  doubt  It  is  not 
necessary  to  cite  any  authorities  upon  this 
subject 

Several  other  questions  are  presented  in 
the  record,  not  necessary  to  notice,  as  they 
will  not  likely  occur  upon  another  trial. 

For  the  error  indicated,  the  Judgment  Is 
reversed,  and  the  cause  is  remanded. 


AUSTIN  V.  STATE. 

(Court  of  Oriminal  Appeals  of  Texas.    Tan.  12, 
1910.) 

1.  CaniiRAL  Law  (J  814*)— Tbial— Instbuc- 

TIONS. 

Accused  was  charged  in  an  indictment  with 
caning  and  swearing  at  a  public  place,  and, 
further,  that  he  cuned  and  abused  a  certain 
person  under  cironmstances  reasonably  calculat- 
ed to  provoke  a  breach  of  the  peace.  After  the 
evidence  had  been  introduced,  the  county  at- 
torney elected  to  prosecute  on  the  first  count 
only.  Held,  that  it  was  error  to  Instruct  as  to 
both  counts,  and  authorize  a  conviction  under 
either  one  of  sudi  counts. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  1980;   Dec.  Dig.  i  814.*] 

2.  DisoBDEBLT  Conduct  (S   12*)  —  Ihstbuo- 

TIONS. 

In  a  prosecution  for  swearing  in  a  public 
place  at  the  residence  of  a  person  named,  where 
people  were  assembled  for  the  purpose  of  in- 
nocent amusement,  much  of  the  evidence  tend- 
ed to  show  that  the  persons  present  were  there 
by  invitation.  Beld,  that  the  court  should  have 
given  a  requested  charge  that  if  the  place  charg- 
ed in  the  indictment  was  not  a  public  place,  but 
a  private  residence,  and  those  assembled  were 
there  by  invitation,  then  accused  would  be  en- 
titled to  an  acquittal. 

[Ed.   Note. — For  other  cases,  see  Disorderly 
Conduct,  Cent  Dig.  {  19;    Dec  Dig.  $  12.»] 


Appeal  from  Gregg  County  Court;  J.  H. 
McHaney,  Judge. 

Ben  Austin  was  convicted  of  swearing  I]> 
a  public  place,  and  appeals.  Reversed  and 
remanded. 

J.  N.  Campbell,  Edwin  Lacy,  and  F.  B.  Mar- 
tin, for  appellant  F.  J.  McCord,  Asst  Atty. 
Gen.,  for  tbe  Stat& 

RAMSEY,  J.  Appellant  was  charged,  by 
Indictment  filed  In  the  county  court  of  Gregg 
conniy,  with  cursing  and  swearing  at  a  public 
place,  to  wit  the  residence  of  one  E^ley, 
where  people  were  assembled  for  the  purpose 
of  Innocent  amusement  and,  further,  that  in 
tbe  presence  and  hearing  of  Made  Goforth  be 
cursed  and  abused  the  said  Gofortb  under 
circumstances  reasonably  calculated  to  pro- 
voke a  breach  of  the  peace. 

1.  It  appears  by  bill  of  exertions  that 
after  all  tbe  evidence  bad  been  Introduced 
the  county  attorney  elected  to  prosecute  on 
the  first  count  only,  and  made  tbe  following 
statement  touching  said  matter  to  tbe  court 
and  Jury:  "I  here  elect  to  prosecute  on  the 
first  count  In  said  indictment  only.''  It  fur- 
ther appears  by  the  bill  of  exceptions  that 
there  was  no  argument  made  to  tbe  court  or 
Jury  by  the  counsel  for  tbe  defendant  or  tbe 
county  attorney  for  tbe  state,  on  tbe  second 
count  in  said  Indictment  It  is  also  shown 
by  the  bill,  as  well  as  by  the  court's  charge^ 
that  the  court  instructed  the  Jury  In  respect 
to  both  counts  in  tbe  indictment  and  au- 
thorized a  conviction  under  the  charge  with 
reference  to  either  one  of  such  counts,  as  the 
Jury  might  find.  There  was  in  the  case  a 
general  verdict  We  think.  In  view  of  tbe 
election  of  the  county  attorney  and  the  ap- 
parent acquiescence  of  the  court  therein,  con- 
sidered in  connection  with  the  fact  that  nei- 
ther the  state  nor  counsel  for  appellant  discuss- 
ed the  facts  touching  the  offense  charged  ii> 
the  second  count,  that  the  court  should  not 
bare  Instructed  tbe  Jury  and  authorized  a 
conviction  on  the  count  which  bad  been  In 
terms  abandoned  by  counsel  for  the  state.  Te 
hold  otherwise  would  be  to  permit  a  convic- 
tion on  a  count  which  had  been  by  tbe  state 
abandoned,  and  where,  acting  on  such  aban- 
donment, there  had  been  no  discussion  or  de- 
fense made  by  defendant's  counsel  in  respect 
thereto.  The  fact  that  the  court  made  no  ol>- 
Jectlon  to  this  action  of  counsel  for  the  state 
was  In  substance  an  acquiescence  in  and  con- 
sent to  such  abandonment,  and  Justified  coun- 
sel for  appellant  In  directing  their  argument 
and  making  their  defense  with  respect  to  that 
count  in  the  Indictment  on  which  the  state 
elected  to  prosecute.  . 

2.  The  evidence  showed  that  tbe  facts  con- 
stituting what  is  claimed  to  be  the  offense 
under  the  first  count  occurred  at  the  residence 
of  one  Finley.  Much  of  the  evidence  tends 
to  show  that  the  persons  present  were  there- 
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fey  Invitation,  and  not  oUierwlse,  though  there 
Is  some  evidence  that  some  persona  closely 
related,  to  the  parties  attended,  and  there  Is 
«lso  a  statement  by  other  witnesses  that  no 
one  who  had  gone  there  was  forbidden  to 
«nter.  However,  the  Issne  was  squarely  rais- 
ed that  the  persons  present  were  there  strict- 
ly by  invitation,  and  that  the  house  was  not 
tiirown  open  to  the  public  generally.  In  this 
condition  of  the  record  we  think  the  court 
-should  have  given  the  special  charge  request- 
-ed  by  counsel  for  the  appellant,  to  the  effect, 
in  BDbstance,  that  If  they  believed  and  found 
from  the  evidence  that  the  place  charged  In 
the  Indictment  was  not  a  public  place,  but  a 
private  residence,  and  that  those  assembled 
at  such  place  were  there  by  invitation,  then 
appellant  would  be  entitled  to  an  acquittal. 
This  position  seems  well  sustained  by  the 
recent  case  of  Pugh  v.  State,  6S  Tex.  Cr.  R 
462,  117  S.  W.  817. 

For  the  errors  pointed  out,  the  Judgment  Is 
reversed,  and  the  (iause  is  remanded. 


OLIVER  V.  STATE). 

<Conrt  of  Criminal  Appeals  of  Texas.    Jan.  19, 
1910.) 

1.  CsiMmAi.  Law   (J   1099*)— Statembkt  of 
Facts— Time  of  Pilino. 

A  statement  of  facts,  not  filed  within  the 
time  fixed  by  law  for  filing  statements  of  facta 
after  the  adjournment  of  the  term  of  court, 
cannot  be  considered  on  appeal. 

f Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |  2876;   Dec.  Dig.  1 1099.*] 

2.  Cbiihnai,  Law  ({  1062»)— Bill  of  Exokp- 

TIOKS— FlLTNO. 

A  bill  of  exceptions,  which  does  not  appear 
to  have  been  filed,  cannot  be  considered  on 
appeal. 

_[EJcl.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  2846;    Dec  Dig.  |  1092.*] 

8.  Threats  (J  8*)—InstbuctioN8— Issues. 

Where  the  Information  charged  intimida- 
tion by  threatening  words  and  acts  of  violence, 
and  by  the  firing  of  guns,  a  cliarge  as  to  the 
nse  of  threatening  words  was  not  open  to  the 
objection  that  the  information  charged  that  the 
offense  was  committed  by  the  firing  of  guns 
alone. 

_fKd.  Note.— For  other  cases,  see  Threats,  Cent. 
Dig.  t  13;  Dec,  Dig.  t  &•] 

Appeal  from  Taylor  County  Court;  T.  A. 
Bledsoe,  Judge. 

George  Oliver  was  convicted  of  intimidat- 
ing, and  he  appeals.    Affirmed. 

Wagstaff  &  Davidson,  for  appellant  John 
A.  Mobley,  Asst  Atty.  Oen.,  for  the  State. 

RAMSET,  J.  This  appeal  was  prosecuted 
from  a  Judgment  of  conviction  rendered  in 
the  county  court  <4  Taylor  county  some  time 
In  the  early  part  of  1906,  convicting  appel- 
lant for  Intimidating  one  Oarrett  Cooper  by 
threatening  words  and  acts  of  violence,  and 
Inttmldatlon  by  the  firing  of  guns. 

The  record  shows  that  the  court  adjourn- 


ed on  the  6th  day  of  March,  1909.  What  pur- 
ports to  be  a  statement  of  facts  was  filed  and 
approved  on  the  19th  day  of  May,  1909,  43 
days  after  the  adjournment  of  the  term.  We 
are  not  at  liberty  \inder  the  law  to  consider 
such  statement  of  facts. 

Bill  of  exceptions  No.  2,  which  relates  to 
the  cross-examination  of  appellant's  wife, 
does  not  appear  from  the  record  ever  to  have 
been  filed,  and,  of  course,  cannot,  therefore, 
be  considered. 

Bill  of  exceptions  Na  1  complains  of  a 
verbal  charge  of  the  court,  and  excepts  to 
same  because  the  court  charged  the  Jury  with 
reference  to  the  use  of  threatening  words, 
for  tbe  reason,  as  it  is  claimed,  that  the  in- 
formation charges  that  the  offense  was  com- 
mitted by  the  firing  of  guns.  This  exception 
Is  not  Justified  by  the  record,  which  charges 
intimidation  to  have  been  accomplished  by 
the  use  of  "threatening  words  and  acts  of 
violence,  and  Intimidation  by  the  firing  of 
guns." 

Finding  no  error  In  the  record,  the  Judg- 
ment of  conviction  is  affirmed. 


McLHNDON  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 

INTOXICATINO  LiQUOBS  (|  236*>— LOCAL  OP- 
TION Law  —  Violation  —  Sufticienct  of 
Evidence. 

That  accused  sold  prosecuting  witness 
peaches,  to  be  delivered  to  one  R.,  who  owned  a 
still,  and  that  afterwards  witness  obtained  from 
R.  a  gallon  of  brandy,  did  not  support  a  con- 
viction for  violating  uie  local  option  law;  it 
not  appearing  that  accused  was  interested  in 
the  manufacture  of  the  peaches  into  brandy. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Lmuors,   Cent  Dig.  ii  SOO-322;    Dec.  Dig.  I 

Appeal  from  Upshur  County  Court;  Albert 
Maberry,  Jndge. 

Bud  McLendon  was  convicted  of  violating 
the  local  option  law,  and  appeals.  Reversed 
and  remanded. 

Warren  &  Briggs,  for  appellant  P.  J.  Mc- 
Cord,  Asst  Atty.  Ool,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  violating  the  local  option  law;  his  punish- 
ment being  assessed  at  a  fine  of  $25  and  20 
days'  imprisonment  in  the  county  Jail. 

J.  M.  Smith  is  the  alleged  purchaser.  The 
evidence  for  the  state  is  through  the  witness 
Smitb.  The  testimony  of  this  witness  dis- 
closes that  In  the  foil  be  bought  10  bushels 
of  peaches  from  appellant  The  peaches  were 
to  t>e  delivered  to  a  man  by  the  name  of 
Reynolds.  For  the  peaches  Smith  paid  ap- 
pellant the  sum  of  30  cents  a  bushel  or  $3. 
The  peaches  as  stated  were  to  be  delivered 
by.  appellant  to  Hes  Reynolds  who  the  testi- 
mony discloses  owned  a  stiU.    Appellant  de- 
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liyered  the  peacbes  In  accordance  with  the 
contract  to  Reynolds.  Some  time  afterwarda 
Smith  obtained  from  Reynolds  a  gallon  of 
brandy  which  he  pronounced  very  good.  He 
says  he  never  bought  any  brandy  or  Intoxicat- 
ing Hquor  from  appellant  of  any  sort  His 
testimony  shows  his  transaction  had  with  ap- 
pellant is  In  substance  as  above  stated.  Ap- 
pellant took  the  stand  and  testified  that  he 
sold  the  10  bushels  of  peaches ;  that,  as  stat- 
ed by  the  witness  Smith,  they  met  in  town- 
one  day,  and  Smith  wanted  some  peaches,  of 
which  he  had  quite  a  lot,  and  he  made  a 
trade  with  him,  selling  the  10  bushels  at  80 
c&nts  a  bashel,  to  be  delivered  to  Reynolds; 
that  he  had  a  considerable  orchard,  and  was 
raising  peaches  to  sell  to  everybody,  and  that 
be  shipped  quite  a  lot  of  peaches  to  the 
market ;  that  In  accordance  with  his  contract 
with  Smith  he  hauled  the  10  bushels  of 
peaches  and  delivered  them  to  Reynolds,  and 
that  was  the  last  he  knew  of  the  matter,  or 
beard  of  it,  until  he  was  arrested  imder  this 
charge;  that  he  never  sold  Smith  any  in- 
toxicating liquors.  The  evidence  from  appel- 
lant and  another  witness  shows  that  the  sale 
of  the  peaches  to  Smith  occurred  in  the  lat- 
ter part  of  August  or  in  September.  None  of 
the  witnesses  were  right  definite  as  to  the 
time.  There  are  numerous  exceptions  reserv- 
ed by  appellant,  both  as  to  the  Introduction 
of  evidence  and  to  the  charge  of  the  court  as 
given,  and  special  instructions  refused,  sev- 
eral of  which  are  well  taken. 

1.  One  of  the  charges  asked,  and  refused. 
Is  as  follows:  "You  are  charged,  at  the  re- 
quest of  defendant,  that  a  sale  of  peaches  to 
witness  J.  M.  Smith  is  not  a  violation  of  law, 
and  you  must  acquit  if  you  find  he  only  sold 
peaches,  and  not  Intoxicating  liquor."  This 
charge  was  also  asked,  and  refused:  "If  you 
find  from  the  evidence  in  the  case  that  the 
defendant  sold  to  J.  M.  Smith  10  bushels  of 
peaches,  to  be  by  him  delivered  to  Hez  Rey- 
nolds, or  at  Reynolds'  still,  you  must  acquit 
the  defmdant,  unless  you  further  find  that  at 
the  time  Hez  Reynolds  delivered  to  J.  M. 
Smith  one  gallon  of  brandy,  If  he  did  so,  the 
defendant  was  Interested  in  the  brandy  de- 
livered, and  that  the  claimed  sale  of  peaches 
was  fictitious  and  simulated."  Some  of  the 
exceptions,  we  think,  to  the  charge,  are  wen 
taken;  but  we  notice  those  quoted  to  Il- 
lustrate the  idea  that  the  case  was  not  sub- 
mitted to  the  jury  as,  in  our  Judgment,  it 
should  have  been.  . 

It  Is  unnecessary  to  discuss  the  applica- 
tion for  contlntumce,  as  it  may  not  arise  upon 
another  trial. 

2.  It  Is  contended  the  evidence  is  not  suffi- 
cient We  are  of  opinion  this  contention  is 
correct  The  best  the  state  could  make  of 
the  testimony  through  its  witness  Smith  was 
that  he  had  bought  peaches  from  appellant 
and  in  pursuance  of  the  contract  appellant 


had  delivered  the  peadies  to  Hez  Reynolds  at 
his  still.  Smith  does  not  say  the  peaches 
were  to  be  manufactured  Into  bran^;  but 
concede  that  was  his  reason  for  the  purchase 
of  the  peaches,  this  would  not  oonstltnte  a 
sale  of  intoxicating  liquors  by  appellant  to 
Smith.  The  peaches  were  not  intoxicating 
liquor.  It  is  true  they  may  have  been  sub- 
sequently manufactured  into  brandy;  but  if 
so,  they  wwe  manufactured  by  Reynolds,  and 
not  by  appellant  and  under  any  of  the  tes- 
timony he  was  not  interested  in  the  sale  of 
It  as  we  understand  this  record.  It  will 
not  do  to  hold  that  every  time  a  party  sells 
peaches  or  fruit  out  of  which  brandy  may 
be  manufactured,  he  would  be  guilty  of  vio- 
lating the  local  option  law  in  the  sale  of  in- 
toxicants, unless  he  was  interested  in  the 
manufactured  article,  and  he  was  Interested 
in  the  manufactured  article  at  the  time  it 
was  sold.  There  is  no  evidence  here  showing 
that  appellant  was.  It  certainly  would  be 
carrying  the  doctrine  far  afield  of  the  law 
to  hold  that  every  time  the  producer  sells  his 
product  or  produce,  out  of  which  intoxicants 
in  any  form  can  be  made,  therefore,  he  is 
guilty  of  violating  the  law,  if  subsequent  to 
his  parting  with  the  title  to  the  produce  it 
should  be  manufactured  into  an  intoxicant 
and  thereafter  sold.  We  are  of  opinion  this 
evidence  does  not  show  that  appellant  was  in 
any  wise  connected  with  the  sale  of  brandy 
to  Smith.  Smith  swore  that  he  did  not  pur- 
chase it  from  him;  appellant  swore  he  did 
not  sell  him  anything  but  the  peaches;  and 
this  is  the  state's  case,  and  appellant's  case. 

It  may  be  well  enough  to  distinguish  this 
case  from  the  case  of  Stanley  v.  State,  ^ 
Tex.  Cr.  R.  270,  64  S.  W.  1061.  Hie  points  lit 
the  two  cases  are  not  analogous,  and  the 
facts  are  entirely  different  Had  Hez  Rey- 
nolds been  indicted  for  selling  brandy  te 
state's  witness  Smith,  it  might  have  raised 
the  question  decided  in  the  Stanley  Case,  su- 
pra. A  majority  of  the  court  held,  in  the 
case  of  Barnes  v.  State,  88  S.  W.  804,  805, 
that  where  a  party  delivered  peaches  or  fruit 
to  the  owner  of  a  still,  and  the  fruit  was 
manufactured  Into  brandy,  the  owner  of  the 
still  retaining  one  half  of  the  manufactured 
article,  and  the  owner  of  the  peaches  taking 
the  other  half,  this  was  a  sale  by  the  owner 
of  the  stUl  of  that  portion  of  the  brandy  re- 
ceived by  the  party  who  carried  the  peaches 
to  the  still  out  of  which  the  brandy  was  made. 
Those  cases  and  this  case  are  entirely  dif- 
ferent In  this  case  the  testimony  excludes 
any  idea  of  sale  of  intoxicants  by  the  seller 
of  the  peaches.  He  only  delivered  the  peadi- 
es at  the  still  in  accordance  with  his  trade 
with  Smith. 

The  Judgment  Is  reversed,  and  the  cause 
is  remanded. 

McCORD,  J.,  not  Bittinc 
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AUSTIN  T.  STATE. 

(Coart  of  Criminal  Appeals  of  Tezaa.    Jan.  12, 
1910.) 

1.  Bbxach  or' the  Peacs  (|  1*)— FioHnno  iir 
PuBuo  Plac»— What  CoNsrirnrEB  "Pub- 

XIO  PI.ACK." 

Pen.  Code  1886,  art  833,  providea  for  the 
punishment  of  persons  who  fight  together  in  a 
public  place,  and  article  33S  defines  a  "public 
place"  as  "any  pabiic  road,  street  or  alley  of  a 
town  or  city,  or  any  inn,  tayem,  store,  grocery 
or  workshop,  or  place  at  which  people  are  as- 
sembled, or  to  which  people  commonly  resort 
for  purposes  of  bnsiness,  amusement,  recreation 
or  other  lawful  purpose."  Held,  that  a  private 
residence  may  become  a  "public  place,"  within 
the  statute,  by  throwing  ft  open  to  the  public 
generally  for  a  single  entertainment,  and  per- 
sons who  engage  in  a  fight  during  such  enter- 
tainment may  be  prosecuted  under  the  statute. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
the  Peace,  Cent.  Dig.  H  1-3 ;   Dec  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  6,  pp.  5806-B813;   vol.  8,  p.  7773.] 

2.  Criuinai.  Law  d  825*)— iNSTBUcnoNS— 
Requests. 

In  a  prosecution  for  fighting  in  a  public 
place,  the  court  charged  that  the  law  defines  a 
public  place  as  any  place  at  which  people  are 
assembled  for  the  purpose  of  business,  amuse- 
ment, recreation,  or  other  lawful  purposes ;  that 
a  private  residence  cannot  be  a  public  place, 
unless  it  is  made  public  by  bein^  open  to  the 
public ;  that  a  place  may  be  public  at  one  time 
and  private  at  another:  that  if  the  jury  find 
that  the  house  at  which  accused  was  charged 
with  fighting  was  a  public  place,  and  that  ac- 
cused fought  there  with  other  persons,  they 
should  find  him  guilty.  Held,  that  the  instruc- 
tion sufficiently  presented  the  proposition  that 
if  people  were  assepibled  at  a  house  by  special 
invitation,  and  the  public  generally  not  invited, 
the  pUce  was  not  a  public  one,  in  the  absence 
of  a  request  for  a  more  specific  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2006;   Dec.  Dig.  {  823.*] 

Appeal  from  Oregg  Oounty  Court;  Judson 
H.  McHaney,  Judge. 

Ben  Austin  was  conTicted  of  fighting  In  a 
public  place,  and  appeals.    Affirmed. 

Ed-wln  Lacy,  J.  N.  Campbell,  and  F.  B. 
Martin,  for  appellant  John  A.  Mobley,  Asat 
Atty.  Gen.,  for  the  State. 

McCORD,  J.  This  is  an  appeal  from  a  con- 
Tiction  for  fighting  at  a  public  place. 

The  Indictment  alleged  that  appellant  and 
otbers,  on  or  about  the  2d  day  of  April,  1909, 
In  the  oounty  of  Oregg  and  state  of  Texas, 
did  then  and  In  a  public  place,  to  wit,  at  the 
bonae  of  J.  W.  Flnley,  a  place  where  people 
had  then  and  there  assembled  for  the  pur- 
pose of  public  amusement  and  conducting 
themselves  in  a  lawful  manner,  did  then  and 
there  unlawfully  and  willfully  fight  together, 
against  the  peace  and  dignity  of  the  state. 
The  testimony  showed  that  on  the  2d  day  of 
April,  1900,  there  was  a  dance  at  the  resi- 
dence of  J.  W.  Flnley  at  night,  and  that 
there  was  a  large  crowd  at  the  dance.  Some 
of  the  witnesses  testified  that  they  were 
there  without  Inrltatlon,  and  some  that  there 
were  invitations  extended.     Several  of  the 


witnesses  testified  that  they  had  no  Invlta- 
tiona.  While  they  were  assembled,  the  ap- 
pellant engaged  in  fighting  with  other  par- 
ties. 

The  court  charged  the  Jury  as  follows: 
"  'If  any  tw6  or  more  persons  shall  fight  to- 
gether In  a  public  place,  they  shall  be  pun- 
ished by  fine  not  exceeding  $100.'  The  law, 
in  defining  a  public  place,  among  other  things, 
defines  it  as  being  any  place  at  which  people 
are  assembled  for  the  purpose  of  business, 
amusement,  recreation,  or  other  lawful  pur- 
poses. A  private  residence  cannot  be  a  pub- 
lic place,  unless  it  is  made  public  by  being 
thrown  open  for  access  to  the  public.  A 
place  may  be  public  at  one  time  and  private 
at  another.  Now,  bearing  in  mind  these  In- 
structions, if  you  find  that  the  defendant.  In 
Oregg  county,  Texas,  on  or  about  the  time 
alleged,  at  the  house  of  J.  W.  Flnley,  and 
that  such  house  was  then  and  there  a  public 
place,  did  fight  together  with  another  person 
or  persons,  then  find  defendant  guilty,  and 
assess  his  punishment  at  a  fine  of  any  sum 
not  exceeding  $100."  Appellant  requested  the 
following  special  charge,  which  was  by  the 
court  refused:  "Before  you  can  convict  the 
defendant,  you  must  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the 
defendant  fought  at  the  house  of  J.  W.  Via- 
ley,  and  at  the  time  of  fighting,  If  any,  said 
house  was  one  commonly  resorted  to  for  the 
purposes  of  amusement,  and  unless  you  so 
find  then  you  will  acquit  the  defendant" 

We  are  inclined  to  think  the  court  did  not 
err  In  refusing  to  give  this  special  charge.' 
Neither  the  allegation  In  the  Indictment  nor 
the  proof  raised  the  Issue  that  the  house  of 
Flnley  became  public  by  reason  of  being 
commonly  resorted  to.  The  statute  (Pen. 
Code  1895,  art  333)  says:  "If  any  two  or 
more  persons  shall  fight  together  in  a  pub- 
lic place,  they  shall  be  punished  by  fine  not 
exceeding  one  hundred  dollars."  Now  article 
335,  In  defining  a  public  place,  within  the 
meaning  of  article  333,  says:  "A  public 
place,  within  the  meaning  of  the  two  preced- 
ing articles,  is  any  public  road,  street  or  al- 
ley of  a  town  or  city,  or  any  Inn,  tavern, 
store,  grocery  or  workshop,  or  place  at  which 
people  are  assembled,  or  to  which  people 
commonly  resort  for  purposes  of  business, 
amusement,  recreation  or  other  lawful  pur- 
pose." Hbe  place  may  be  made  public  by 
reason  of  the  fact  of  the  people  assembling 
there  for  any  innocent  amusement,  or  may 
be  made  public  by  reason  of  being  a  common 
resort  for  the  same  purpose.  There  is  no 
question  in  this  case  that  people  were  in  the 
habit  of  commonly  resorting  to  the  home  of 
Mr.  Flnley  for  amusement,  or  for  any  other 
purpose.  The  facts  rather  Indicate  that  the 
house  on  this  night  was  thrown  open  to  the 
public,  and  people  had  assembled  there  for 
the  purpose  of  amusement  and  recreation, 
and  under  this  state  of  the  facts  we  think 
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that  tbe  chaige  ot  the  court  was  correct,  and 
that  the  charge  requested  was  properly  re- 
fused. 

The  facts  of  this  case  are  unlike  the  facts 
In  Pugh  T.  State,  55  Tex.  Cr.  R.  462,  117  S. 
W.  817.  In  that  case  Pugh  was  Indicted  for 
being  drunk  at  a  public  place.  The  facts  In 
the  case  showed  that,  If  appellant  was  drunk. 
It  was  at  the  private  residence  of  Charlie 
Knox,  who  had  an  entertainment  at  his 
house,  where  Pugh,  as  well  as  all  the  guests, 
were  specially  invited.  The  court  In  that 
case  properly  held  that  that  was  not  a  public 
place  within  the  meaning  of  the  law.  A  pri- 
vate residence  is  not  a  public  place,  but  may 
be  made  to  partake  of  the  nature  of  a  public 
place  if  for  the  time  being  it  is  thrown  open 
to  the  public  for  the  purposes  of  recreation 
or  amusement  If  a  special  charge  had  been 
requested  in  this  case  to  the  effect  that  if 
the  people  were  assembled  at  Mr.  Finley's 
house  by  special  invitation,  and  the  public 
generally  not  invited,  and  if  the  jury  so 
found,  to  acquit,  we  think,  under  the  facts 
•ot  the  case,  the  court  should  have  given  such 
a  charge.  But  in  the  absence  of  such  re- 
quested cliarge  It  was  an  issue  of  fact  prop- 
erly submitted  by  the  general  charge,  and 
the  finding  of  the  Jury  will  not  be  disturbed. 

Finding  no  error  In  the  record,  the  Judg- 
ment is  In  all  things  affirmed. 


LONG  T.  STATBL 
<Oonrt  of  Criminal  Appeals  of  Texas.    Jan.  19, 

mo.) 

1.  GbiminaIi  Law  (}{  419,  420»)— Bvidxnck— 

Heabsat. 

Id  a  prosecution  for  selling  liquor  on  Sun- 
day, testimony  by  the  officer  who  took  the  liquor 
from  T.,  who  purchased  it,  that  he  asked  him 
where  he  got  ft,  and  be  took  him  to  the  back 
end  of  a  saloon,  and  told  him  that  that  was 
where  he  got  it,  was  objectionable  as  hearsay, 
where  not  made  in  the  presence  of  defendant. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  ff  973-983 ;  Dec.  Dig.  f S  419,  420.*] 

-2.  CsmiNAi,  Law  (§(  419,  420*)— Bvidenob— 

Hkabsat. 

But  testimony  of  the  officer  identifying  the 
place  shown  him  by  the  witness  was  not  objec- 
tionable as  hearsay. 

IBd.  Note. — ^For  other  cases,  see  Criminal  Law, 
•Cent  Dig.  I  973;  Dec.  Dig.  H  419,  420.*] 

Appeal  from  McLennan  County  Court; 
Tom  L.  McCullough,  Judge. 

Tom  Long  was  convicted  of  selling  Ilqnor 
on  Sunday,  and  appea^  Reversed  and  re- 
manded. 

O.  Lk  Stribling,  for  appellant  John  A. 
Mobley,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  charged,  and 
on  hearing  was  convicted,  In  the  county 
•court  of  McLennan  county  on  March  5,  1909, 
of  selling  whisky  on  Sunday  In  violation  of 
law. 

It  was  shown  by  the  testimony  of  one 
Richard  Todd  that  he  was  In  Waco  on  Au- 


gust 9,  1908,  having  arrived  that  day  on  an 
excursion  train;  that  about  3  o'clock  that 
afternoon  he  went  to  a  shed  In  an  alleyway, 
where  there  was  a  hole  about  eight  or  nine 
Inches  square,  down  near  the  ground  In  the 
back  end  of  a  building  next  to  the  alley,  and 
knocked,  and  beard  some  answer  on  the  In- 
side; that  he  then  said,  "I  want  a  bottle  of 
gin,"  and  stuck  25  cents  In  the  hole,  and  In 
abont  a  minute  a  bottle  of  gin  was  handed 
out  to  him  through  the  hole.  He  did  not 
know  who  It  was,  nor  did  he  recognize  ap- 
pellant Appellant  denied  the  sale,  or  having 
any  knowledge  or  connection  with  It  or  that 
the  place  where  the  whisky  was  received 
was  any  part  of  the  saloon  building  where 
his  employer  carried  on  his  business.  He 
testified,  further,  tbat  a  few  days  before 
this  a  policeman,  whose  name  he  gave,  had 
brought  an  old  negro  by  the  name  of  Bates, 
whom  he  found  sick  and  disabled,  and  had 
put  him  in  one  of  these  rooms. 

Over  the  objection  of  appellant  the  state 
was  permitted'  to  prove  that  when  the  offi- 
cer took  the  bottle  from  Richard  Todd,  he 
asked  him  where  he  got  the  bottle  of  gin; 
that  he  said  he  did  not  know,  but  took  him 
to  the  back  end  of  Clark's  saloon,  and  told 
him  that  that  was  where  he  got  the  gin, 
and  showed  him  how  he  got  It  and  where  he 
put  the  money;  that  he  stated  be  put  the 
money  In  a  hole  In  the  wall,  and  showed  him 
the  hole.  This  was  objected  to  as  hearsay, 
immaterial,  and  irrelevant,  not  binding  on 
defendant  and  because  defendant  was  not 
present  at  the  time  of  the  making  of  such 
statements  by  the  said  Richard  Todd  to  this 
witness.  It  would  have  been  competent  for 
the  officer  to  have  Identified  the  place  shown 
him  by  the  witness.  The  conversation  and 
details  of  the  matter  testified  to  in  appel- 
lant's absence  would  not  be  admissible.  We 
think  this  case  comes  clearly  within  the  rule 
laid  down  by  bhe  following  authorities:  New- 
man V.  State,  55  Tex.  Cr.  R.  876,  116  8.  W. 
1156 ;  Gormer  v.  State,  52  Tex.  Cr.  R.  24, 105 
S.  W.  200;  Trinkle  v.  Stote,  52  Tex.  Cr.  R. 
42, 105  S.  W.  201;  Eflrd  v.  State,  44  Tex.  Cr. 
R.  447,  71  S.  W.  957;  Patrick  ▼.  State,  45 
Tex.  Cr.  R.  587,  78  S.  W.  947. 

We  feel,  in  addition  to  this,  that  we  should 
say  that,  under  the  facts  as  her»  presented. 
It  may  well  be  doubted  whether  the  verdict 
is  supported  by  the  evidence. 

For  the  error  pointed  out  the  Judgment  Is 
reversed,  and  the  cause  Is  remanded. 


BORDEAUX  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Jane  2, 

1909.    Rehearing  Denied  Jan.  26,  1910.) 
1.  Homoioc  (1  800*)— Selx-Dernsb— Abait- 

DONUBNT  OT  CoinrUCT— iNSTBUCnOITS. 
Though  It  Is  immaterial  on  the  question  of 
self-defense  whether  the  abandonment  of  the 
conflict  by  deceased  was  in  good  faith,  defend- 
ant may  not  complain  of  the  Instmction  that  if 
deceased  in  good  faith  abandoned  the  oooflict 
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and  fled,  and  detHtdant  waa  ttan  in  no  danger 
«f  riolence  from  deceased,  and,  knowing  he  waa 
In  no  danger,  shot  deceased,  he  could  not  jostU^ 
the  killing  on  the  ground  of  leU-defense. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  614-632;  Dm&  Dig.  (  800.*] 

2.  HomoiDB  (I  114*)— SBLr-DEixNSB— IdTxiTU- 

iX  COUBAT. 

Where  defendant  and  deceased  engaged  in 
a  fight  with  the  agreement  that  it  should  be 
with  their  fists,  and  defendant  engaged  therein 
intending  to  ose  a  deadly  weapon,  and  pursuant 
to  andi  intention,  after  entering  the  combat, 
ahot  and  killed  deceased,  he  could  not  justify  on 
the  ground  of  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  153,  154;  Dec.  Dig.  t  114.*] 

8.  CBEHiif Ai.  Law  (|  778*)— iNSTBUcnoifB— 

SELF-DKFEKSIr-BUBDKN  OF  PBOOF. 

That  the  court,  after  fully  instructing  on 
self-defenae,  in  undertaking  to  instruct  with 
reference  to  issues  made  by  the  state's  evidence, 
which,  if  sustained  by  the  proof,  would  or  might 
deny  him  the  benefit  of  his  plea  of  self-defense, 
such  as  mutual  combat,  defendant's  provoking 
the  difficulty,  and  deceased's  abandonment  of 
the  difficulty,  instructed  requiring  these  facts  to 
be  found  true  beyond  a  reasonable  doubt,  in 
order  to  abridge  his  right  of  self-defense,  does 
not  shift  the  burden  of  proof  to  defendant 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  184ft-1857;   Dec.  Dig.  i  778.  •] 
4.  HomciDB  (g  830*)— Habulkss  Ebbob— Bx- 

OLUSION  OF  EVIDERCB. 

Exclusion  of  evidence  of  statements  of  de- 
ceased long  before  the  difficulty  in  which  defend- 
ant killed  him,  in  which  he  told  witness  that  de- 
fendant had  refused  to  let  him  have  some  whis- 
ky for  a  sick  boy,  and  that  he  had  no  use  for 
such  a  man,  and  that  it  was  defendant  who  was 
interfering  with  his  conversations  over  the  tele- 
phone, and  that  no  one  else  would  treat  him  so, 
even  if  error,  was  harmless;  the  matters  being 
of  so  little  importance,  and  defendant  t>einK 
told  that  he  could  prove  the  existence  of  any 
former  ill  feeling,  but  not  the  details  thereof, 
casting  no  light  on  the  transactions  immediately 
preceding  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  {  330.*] 

Appeal  from  District  Court,  Eastland  Coon- 
ty:  J.  H.  Calhoun,  Judge. 

John  Bordeaux  waa  convicted  of  man- 
Blanghter,  and  appeals.    Affirmed. 

D.  Q.  Hunt,  and  Eerl  Conner,  for  appel- 
lant F.  J.  McCord,  Asat  Atty.  Gen.,  for  tbe 
State. 

RAMSEY,  J.  Appellant  was  Indicted  In 
the  district  court  of  Eastland  county  charg- 
ed with  the  murder  of  one  Hiram  HcCles- 
key,  alleged  to  have  been  committed  on  the 
4th  day  of  December,  1007.  He  was  put 
upon  his  trial  at  the  January  term  of  the 
district  court  of  said  county,  and  was  on 
February  10,  1008,  convicted  of  the  crime 
of  manslaughter,  and  his  punishment  assess- 
ed at  confinement  in  the  penitentiary  for  a 
terra  of  2^  years. 

The  appellant  and  the  deceased  were  both 
farmers  living  some  five  miles  from  the 
town  of  Eastland.  Their  relations  had  not 
been  very  friendly  for  something  like  two 
years,  although  there  had  been  no  open  rup- 
ture, and  the  grounds  of  the  unpleasantness 


between  them  were  not  very  sabBtantiaL 
On  the  day  of  the  homicide  appellant  left 
his  house  with  a  load  of  seed  cotton  en  route 
to  the  town  of  Eastland.  On  the  same  day 
the  deceased,  McCleskey,  was  retnmtatg  from 
Eastland,  and  they  met  In  the  public  road 
about  80  yards  south  of  the  residence  of 
one  J.  J.  Frost  The  deceased  when  found 
was  in  a  country  road,  about  87  steps  from 
where  the  wagons  were,  Injured  by  a  sbot 
which  entered  behind,  about  two  inches 
from  the  backbone,  and  which  had  passed 
entirely  through  him  in  a  slightly  upward 
range.  A  part  of  the  difficulty  was  seen  by 
two  ladles,  Mrs.  J.  J.  Frost  and  her  daugh- 
ter-in-law, Mrs.  Fannie  Frost  The  last-nam- 
ed  witness  saw  most  of  the  difficulty.  She 
states:  That,  when  she  first  saw  the  par- 
ties, they  were  in  the  road  directly  south 
of  the  house.  That  she  did  not  then  recog- 
nize them,  but  heard  some  very  rou^  lan- 
guage used.  That  one  of  them  told  the  oth- 
er to  get  out  of  the  wagon,  and  that  he 
would  whip  him.  That  she  thought  this  was 
the  man  who  was  going  towards  Ounsight, 
which  from  the  position  of  both  parties 
would  mean  deceased.  That  both  men  got 
off  of  their  wagons,  and  one  asked  the  oth- 
er how  he  wanted  to  fight;  that  she  did  not 
hear  any  reply,  but  they  started  to  fight,  and 
one  of  them  knocked  the  other  down.  That 
the  man  coming  down  the  road  towards 
Eastland  was  knocked  down.  This  from  the 
position  of  the  parties  would  mean  appel- 
lant, and  the  other  man  seemed  like  he  was 
stamping  the  one  knocked  down.  That  one 
of  them  asked  the  other  if  be  was  satis- 
fied. That  she  heard  no  reply  to  this,  but 
the  man  who  was  down  got  up  and  that  she 
then  went  to  the  place  where  her  mother- 
in-law  was  washing.  That  the  men  then  talk- 
ed together,  and  one  of  them  threw  out  some 
rough  language.  That  she  thought  It  was 
the  man  going  towards  Ounsight.  That  he 
told  the  other  that  he  would  not  allow  him 
to  call  him  any  such.  That  thereupon  de- 
ceased went  towards  appellant  who  drew  a  - 
pistol,  when  deceased  asked  him  not  to  do 
that  because  he  did  not  have  any  gun,  and 
that  the  man  with  the  pistol  fired.  That 
she  Immediately  ran  towards  where  her  hus- 
band and  other  members  of  the  family  were 
working  in  the  field.  That  there  was  anoth- 
er shot  fired,  but  she  did  not  see  the  par- 
ties at  the  time.  The  testimony  of  Mrs.  J. 
J.  Frost  In  a  gener^  way  supports  that  of 
her  daughter-in-law,  Mrs.  Fannie  Frost,  ex- 
cept that  she  states  that  after  the  pistol 
was  fired  the  deceased  ran  behind  his  wag- 
on, stooped  down,  and  then  raised  up  and 
then  made  a  motion-  as  if  he  was  throwing. 
She  did  not  see  the  second  shot  fired. 

The  state  also  introduced  J.  J.  Frost,  who 
at  the  time  of  the  homicide  was  some  200 
or  300  yards  In  the  field.  He  went  almost 
Immediately   to   where   deceased   was,   and 
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found  him  37  steps  nearly  south  of  the  place 
where  the  wagons  had  been  stopped,  and 
about  10  yards  from  a  pool  of  water  between 
a  neighborhood  road  and  the  creek.  His 
testimony  touching  the  whereabouts  of  de- 
ceased and  his  statement  Is  as  follows:  "He 
was  about  10  yards  from  a  pool  of  water 
and  between  a  neighborhood  road  and  the 
creek.  This  road  entered  the  public  road 
where  the  wagons  were  standing.  When  I 
found  him,  he  seemed  to  be  suffering  great- 
ly. I  think  he  was  shot  In  the  back  through 
tlie  hipbone,  and  the  bullet  came  out  In  front 
a  little  to  the  left  on  the  other  side.  I  aft- 
erwards saw  the  wounds  on  the  body  of  de- 
ceased. When  I  got  to  the  wagons  on  my 
way  to  McCleskey,  both  wagons  and  teams 
had  turned  outside  of  the  roadway  towards 
the  south.  Mr.  Bordeanz's  wagon  was  point- 
ed in  a  southerly  direction,  and  had  no  team 
hitched,  and  Mr.  McCleskey'a  team  was 
headed  In  a  southwesterly,  direction.  My 
recollection  is  that  Mr.  Bordeaux's  wagon 
was  almost  opposite  Mr.  McCleskey's  wagon 
'  and  team.  Mr.  Bordeaux's  team  had  In  turn- 
ing apparently  raised  the  hind  wheel  of  his 
wagon  six  or  eight  Inches  from  the  ground 
in  turning  out  Mr.  McCleskey  had  cotton 
seed  on  his  wagon,  and  Mr.  Bordeaux  a 
load  of  seed  cotton  on  his.  I  know  the 
character  of  the  road  where  the  wagons 
met  There  was  plenty  of  room  for  either 
of  them  to  bare  passed  the  other.  My  rec- 
ollection is  that  Mr.  McCleskey  was  travel- 
ing slightly  nphlll.  I  do  not  think  it  was 
over  six  minutes  from  the  time  of  the  shoot- 
ing until  I  got  to  McCleskey.  I  saw  no 
one  at  or  near  where  the  deceased  was  ly- 
ing, and  no  one  going  from  that  place,  and 
I  am  sure  I  was  the  first  one  to  get  ta  him 
after  the  shooting.  When  I  first  got  to  Mc- 
Cleskey, my  recollection  is  I  first  asked  him 
how  much  he  was  hnrt,  and  he  replied  that 
he  was  so. badly  hurt  that  he  did  not  think 
he  would  ever  get  over  it  He  said  Bor- 
deaux had  shot  him.  He  said  that  he  was 
freezing  to  death.  I  asked  him  how  he  came 
to  be  so  wet  He  said  that  he  had  gone 
into  a  hole  of  water  to  try  to  stop  the  blood. 
He  said  he  was  shot  right  there  whwe  I 
found  him,  which  was  about  85  yards  or 
more  from  the  public  road,  and  a  little  west 
of  south  from  where  the  wagons  were.  The 
pool  of  water  was  about  10  steps  from  where 
he  was  then  lying,  just  on  the  other  side 
of  a  little  bank.  He  said  he  was  running 
away  from  Bordeaux  trying  to  get  over  the 
bank  when  Bordeaux  shot  him.  He  said 
be  had  gone  into  the  pool  of  water  to  stop 
the  flow  of  blood,  and  had  gotten  back  to 
where  I  found  him,  and  had  given  down, 
and  could  not  get  any  further.  There  was 
blood  where  he  was  lying,  and  blood  be- 
tween him  and  the  pool  of  water.  I  asked 
McCleskey  how  the  difficulty  occurred.  He 
said,  'I  was  coming  out  from  Eastland  to- 
wards home,  and  met  Mr.  Bordeaux  with  a 
loaded  wagon.    I  pulled  out  and  gave  half  of 


the  road,  but  Bordeaux  would  not  give  any 
of  the  road.  I  told  him  that  he  would  hare 
to  give  part  of  the  road.  He  cursed  me,  and 
said  I  had  run  over  him  as  long  as  I  was 
going  to.  I  told  Mr.  Bordeaux  if  he  would 
get  off  of  his  wagon  that  I  would  give  him 
the  worst  whliH>lng  he  ever  had  in  his  life 
in  a  pair  of  minutes.  We  both  got  off  the 
wagon  about  the  same  time  and  started  to- 
ward each  other.  We  passed  several  licks, 
and  I  knocked  Bordeaux  down  with  my  fist, 
and  kicked  him  and  asked  him  If  he  had 
enough.  He  said  that  he  had  or  was  satis- 
fied. I  then  started  back  toward  my  wagon, 
and  Bordeaux  called  me  a  son  of  a  bitch.  I 
turned  around  towards  him,  and  said  that  I 
would  not  take  that  He  pulled  his  pistol.  I 
told  him  not  to  shoot,  and  that  I  was  un- 
armed. He  shot  at  me.  I  ran  around  the 
wagon  and  picked  up  a  rock,  and  threw  it  at 
him  and  missed  him.  I  saw  he  was  going  to 
shoot  me.  I  ran  off  down  here  thinking  that  I 
could  get  into  the  creek  before  he  could  shoot 
me.  When  I  had  got  down  here,  he  shot  the 
second  time  and  hit  me.'  This  conversation 
all  occurred  Immediately  after  I  got  to  the 
deceased,  not  more  than  10  minutes  after 
the  shooting.  I  think  my  son  Dallas  Firost 
was  the  next  man  who  came  up.  Then  two 
other  men  came  along  In  a  mail  hack,  and 
together  we  all  carried  Mr.  McCleskey  to  my 
house.  I  could  not  say  how  long  a  time 
intervened  between  the  two  pistol  shots,  but 
It  didn't  seem  very  long.  I  did  not  charge 
my  mind  with  it  at  the  time,  and  I  know 
of  nothing  that  Would  enable  me  of  my  own 
knowledge  to  give  the  length  of  the  inter- 
val. There  was  probably  16  seconds  be- 
tween the  two  shots  or  even  more  than  that 
There  was  considerable  blood  where  I  found 
the  deceased  lying  and  a  trail  of  blood  from 
where  be  was  lying  to  that  pool  of  water, 
but  I  could  find  no  other  blood  anywhere 
except  between  where  he  was  lying  and  the 
water.  I  made  a  carefnl  examination  for 
blood  several  hours  after  the  shooting,  of 
the  ground  between  where  the  wagons  were 
standing  and  where  I  found  the  deceased, 
but  I  could  find  no  blood  nor  trace  of  blood 
anywhere  around  there  except  where  de- 
ceased was  lying  and  between  him  and  the 
pool  of  water.  I  have  stepped  some  dis- 
tances since  the  examining  trial,  that  are 
mentioned  in  the  testimony.  It  is  83  yards 
from  the  porch  of  the  house  south  to  where 
the  wagons  were  standing.  It  is  100  yards 
from  the  well  or  wash  place  southwest  to 
where  the  wagons  were  standing  at  the 
time  of  the  difficulty.  And  the  well  is  60 
yards  east  of  the  porch  of  the  house.  My 
wife  and  daughter-in-law,  Fannie,  showed 
me  the  place  they  were  getting  under  the 
wire  fence  when  the  second  shot  was  fired. 
That  place  Is  13  yards  from  the  well.  The 
place  where  the  wagons  stopped  is  in  plain 
view  of  the  dwelling  house  and  of  a  person 
at  the  well.     There  are  only  a  few  trees 
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there.  There  Is  a  common  wire  fence  In 
front  of  the  dwelling  and  along  the  south 
line  of  the  J.  R.  Froet  farm,  there.  After 
the  deceased  was  carried  to  my  house  and 
glTen  some  attention,  I  designated  and  point- 
ed ont  to  Dr.  Boon,  Dr.  Downtain,  J.  W. 
Steele,  and  probably  other  persons  the  place 
at  which  I  found  the  deceased  lying  Just 
after  he  was  shot,  and  they  examined  the 


blood  spot  or  pool  ot  blood  where  he  was 
lying  and  also  the  trail  of  blood  between 
there  and  the  pool  of  water  and  looked  for 
blood  at  other  places  there." 

Perhaps  it  will  aid  in  understanding  tba 
location  of  the  parties  by  Inserting  a  map 
of  the  roads,  house,  and  especially  the  place 
where  deceased  lay.  The  following  is  ap- 
proximately a  correct  map  of  the  situation: 


AND  SOMA - 
WOUlUNaO 


N 


J. R. Frosts  Farm 


ff^HM  Dy/£UJN&. 


y^BB  fewCE^ 


WHtltE 

uvso 


iRSKCH 


'SffyiST 


I 


Digitized  by  VjOOQIC 


644 


124  SOUTHWESTERN  BEPORTEB. 


(T«K. 


There  was  testimony  that  there  was  a  trail 
of  blood  from  the  water's  edge  to  the  point 
where  deceased  was  said  to  have  been  found 
after  being  wounded,  but  the  testimony  tend- 
ed to  show  there  were  no  blood  stains  except 
from  where  he  came  out  of  the  water  to  the 
place  where  he  was  found.  Appellant  was 
shown  to  have  suffered  right  severe  injuries 
In  the  encounter.  Dr.  Downtain  testified 
that  about  11  o'clock  on  the  day  in  question 
appellant  came  to  hla  office  in  Eastland,  and 
he  dressed  his  wounds;  that  he  bad  blood 
on  his  face  and  upper  part  of  his  clothing; 
that  bis  face  was  swollen  and  bruised  and 
one  eye  was  completely  closed ;  that  he  had 
a  wound  on  his  face  and  one  on  bis  left  tem- 
ple, which  was  cut  to  the  bone  and  about  half 
an  Inch  long ;  that  his  face  was  bruised  and 
blackened  to  some  extent,  but  the  skin  was 
not  otherwise  broken.  Appellant  proved  en 
excellent  reputation  as  a  peaceable,  law-abid- 
ing citizen,  and  a  like  reputation  for  truth 
and  veracity  by  the  sherUF,  treasurer,  tax 
assessor  of  the  county  and  several  other  per- 
sons. The  testimony  also  showed  that  de- 
ceased was  not  as  tall  as  defendant,  but  a 
little  heavier. 

Appellant  became  a  witness  In  his  own  be- 
half, and  gave  the  following  account  of  the 
difficulty;  "My  team  was  a  pair  of  ponies, 
and  I  could  not  keep  them  going,  but  had 
to  rest  them  occasionally.  Just  before  I  got 
In  front  of  the  Frost  home,  I  had  to  pass 
through  a  sand  bed  and  the  rain  had  made 
the  road  bad.  The  ruts  were  cut  deep.  I 
stopped  my  team  Just  where  the  difficulty 
took  place  to  let  them  rest  No  one  was  seen 
by  me  at  the  time  I  stopped.  I  could  proba- 
bly see  100  yards  southeast  along  the  road 
towards  Eastland.  Soon  after  I  stopped,  I 
noticed  a  two-horse  wagon  coming  to  meet 
me,  but  did  not  notice  or  recognize  who  it 
was.  He  usually  worked  a  pair  of  mules, 
but  this  team  was  a  mule  and  a  horse,  and 
I  did  not  recognize  his  team  at  first,  but  la- 
ter recognized  Mr.  McCleskey.  He  came  on 
to  within  30  or  40  yards.  He  commenced 
saying  something.  I  did  not  know  what  he 
said  until  he  got  near.  The  first  words  I 
recognized  were  he  said  'get  out  of  the  road.' 
He  was  waiving  bis  hands  and  said  get  out 
of  the  road.  He  drove  up  nearer  and  our 
wagons  were  in  the  same  wagon  ruts.  He 
stopped  near  me,  and  said:  'Tou  get  out  of 
this  road  or  I  will  get  down  and  whip  yon 
right  her»  in  a  minute.'  I  said:  'Well,  Mr. 
McCleskey,  there  la  no  use  for  you  to  cut  up 
that  way.  I  have  not  refused  to  give  you 
the  road.'  He  crawled  right  off  of  his  wagon, 
threw  off  bis  overcoat  and  gloves,  and  started 
towards  my  wagon  where  I  was  seated.  He 
then  said:  'I  will  whip  you  right  here.  Oet 
down  from  there.'  I  got  off,  and,  -when  I 
got  even  with  my  horses,  he  struck  me  here 
(indicating  over  his  eye).  See  the  gash  here? 
He  knocked  me  down,  knocked  me  Insensible 
for  several  minutes,  and  I  did  not  know  any- 
tliliic  for  several  seconds,  and,  when  I  did 


know  anything,  he  was  standing  straddle  ot 
my  back  with  mmietliing  in  his  hand.  Then 
be  struck  me  here  (Indicating  his  cheek  bone), 
and  he  finally  stepped  off  of  me,  and  I  got 
up  and  staggered  to  my  team.  My  horses 
had  cut  out  of  the  road  as  far  as  they  could 
turn.  I  saw  how  they  were  and  tried  to  pull 
them  straight.  My  back  was  towards  Mc- 
Cleskey. He  yfeat  on  north  side  of  road. 
The  horses  were  on  south  side.  I  said  to  Mr. 
McCleskey:  "This  la  all  uncalled  for.'  He 
said:  'I  see  you  have  not  got  enough  yet  I 
will  finish  my  Job  on  you,'  or  something  like 
that  When  he  said  that,  I  turned,  facing 
him.  He  was  advancing  on  me.  He  had  his 
right  band  thrown  back.  I  said:  'McCleskey, 
you  hold  up.  I  have  taken  all  off  yon  I  am 
going  to.'  He  never  stopped — ^I  reached  for 
my  revolver  and  pulled  it  He  threw  a  rock 
at  me,  and  I  pulled  out  the  revolver  and  shot 
I  shot  to  keep  him  off  of  me.  To  the  best 
I  could  tell  the  revolver  fired  and  the  rock 
was  thrown  about  the  same  time.  I  was 
then  10  or  12  feet  from  him.  He  was  Just 
on  the  north  side  of  the  road  and  I  was  on 
the  other.  McCleskey's  horses  and  wagon 
were  still  in  the  road  as  I  remember.  He 
was  walking  rapidly  towards  me,  and  was  a 
little  above  his  horses'  heads.  He  then  went 
east  on  north  side  of  wagon,  and  got  behind 
it,  and,  when  he  got  to  the  southeast  corner, 
he  threw  another  stone  at  me,  and  I  Jumped 
back  to  the  north  side,  and  kept  the  wagon 
between  me  and  him.  He  came  up  to  the 
front  wheels  and  threw  across  the  wagon  at 
me  again.  He  then  wheeled  In  this  position, 
like  (defendant  here  Indicated)  appeared  to 
t>e  reaching  for  a  rock,  and  I  fired  again.  I 
was  12  or  16  feet  from  him  Just  across  the 
road,  he  on  the  south  and  I  on  the  north. 
He  said:  "Don't  shoot  any  more.  You  have 
shot  me.  Don't  shoot  any  more.'  He  kind 
of  laid  or  fell  over  and  got  on  his  hands. 
He  got  up  and  started  south  and  went  a  few 
steps  and  fell  again.  He  said:  'John  get  me 
some  help.    Phone  for  a  doctor.* " 

Responding  to  this  evidence,  the  court  gavo 
a  charge  to  ttie  Jury  in  which  he  submitted 
to  them  murder  in  the  first  degree,  murder 
in  the  sec<»id  degree,  manslaughter,  self-de- 
fense, as  well  as  the  law  in  reference  to 
abandoning  the  difficulty,  provoking  the  dif- 
ficulty, and  mutual  combat  The  charge  of 
the  court  in  reference  to  self-defense  is  not 
seriously  criticised,  and  was,  we  think,  a 
fair  and  lllieral  presentation  of  that  Issue  In 
the  case.  The  charge  of  the  court  In  respect 
to  the  other  matters  Is  seriously  and  vigor- 
ously criticised,  and  they  are  the  important 
matters  and  questions  in  the  case.  These 
instructions  are  as  follows:  "If  you  find  that 
the  deceased  used  violence  upon  the  defend- 
ant and  put  defendant  in  fear  of  bis  life  or 
serious  txtdlly  harm,  U  you  further  find  that 
the  deceased,  Hiram  McCleskey,  In  good  faith 
abandoned  said  confll'ct  and  fled  from  the 
defendant,  and  that  the  defendant  waa  la  aa 
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danger  of  violence  then  from  tbe  deceased, 
and  that  the  defendant  knew  the  same,  and 
that,  knowing  the  same,  defendant  shot  and 
killed  the  deceased,  he  cannot  Jastlfy  such 
killing  on  the  ground  of  self-defense  or  be- 
cause he  had  been  assaulted,  but  the  defend- 
ant would  be  guilty  of  manslaughter  or  of  a 
higher  grade  of  homicide  as  herein  charged. 
If  yon  beUeve  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant,  being 
armed  with  a  deadly  weapon  of  his  own 
accord  or  upon  being  challenged  to  a  per- 
Bonal  combat  by  the  deceased,  Intentionally 
entered  Into  a  personal  combat  with  the  de- 
ceased, intending  at  the  time  to  use  said 
deadly  weapon  upon  the  deceased,  and  that 
pursuant  to  such  Intention,  after  entering 
said  combat,  he  shot  and  killed  the  deceased, 
he  cannot  Justify  such  killing  on  the  ground 
of  self-defense,  but  he  would  be  guilty  of 
manslaughter  or  of  a  higher  grade  of  homi- 
cide, owing  to  the  other  facts  and  drcum- 
stancee,  if  any,  connected  with  such  killing 
considered  in  connection  with  other  parts  of 
this  charge  defining  manslaughter  and  higher 
grades  of  homicide.  If  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  and  the  deceased  entered  into  a 
personal  combat,  or  that  the  deceased  as- 
saulted the  defendant,  and  that  such  assault 
and  battery  or  said  personal  confllft  bad 
ceased,  and  that  the  defendant  knew  that 
such  conflict  or  assault  had  ceased,  and  that 
the  defendant  being  then  armed  with  a  dead- 
ly weapon,  and  knowing  that  said  assault  or 
combat  had  been  abandoned  if  It  had  been 
abandoned,  he  Intentionally  invited  or  re- 
newed said  difficulty  or  intentionally  entered 
Into  a  renewal  of  said  conflict  armed  with 
such  deadly  weapon,  intmding  at  the  time  to 
slay  the  deceased  or  to  do  him  serious  bodi- 
ly barm  therewith,  and  that  the  defendant 
did  willingly  enter  into  a  renewal  of  such 
combat  or  begin  such  combat  and  did  shoot 
with  a  pistol  and  thereby  kill  the  said  Hiram 
McCleskey,  the  defendant  cannot  justify  such 
killing  on  the  ground  of  self-defense,  but  the 
defendant  would  be  guilty  of  manslaughter 
or.  of  some  higher  grades  of  homicide.  How- 
ever, if  yon  do  not  find  from  the  evidence 
l)eyond  a  reasonable  doubt  that  the  defendant 
entered  into  said  personal  encounter  inten- 
tionally intending  to  use  said  deadly  weapon 
upon  the  deceased,,  or  that  after  be  had  been 
assaulted  by  or  had  a  personal  conflict  with 
the  deceased,  and  said  conflict  ceased,  that 
he  voluntarily  or  intentionally  invited  or  re- 
newed said  conflict  int^idlng  to  kill  or  inflict 
serious  bodily  injury  upon  said  Hiram  Mc- 
Cleskey, then  you  will  not  consider  that  the 
defendant's  right  or  plea  of  self-defense,  if 
any,  is  abridged  or  In  any  manner  Impaired, 
If,  in  fact,  he  acted  in  self-defense  at  the 
time  the  deceased  was  shot  as  it  then  ai^ear- 
ed  to  the  defendant."  We  think  the  dying 
statement  of  McCleskey,  taken  in  connection 
with  the  physical  facts  on  the  ground,  de- 
manded and  required  the  court  to  charge  on 


these  issues,  and,  while  the  charge  may  be 
subject  to  some  criticism,  it  occurs  to  as  that 
the  instructions  as  a  whole  are  not  subject 
to  serious  complaint 

Criticism  la  made  of  the  first  paragraph 
of  the  above-quoted  instruction,  in  that  the 
Jury  were  required  to  find  that  McCleskey  in 
good  faith  had  abandoned  said  conflict  U 
this  clause  stood  alone,  it  might  be  subject 
to  criticism,  but  the  court  Instructed  the 
Jury  that  if  they  found  that  McCleskey  in 
good  faith  had  abandoned  said  conflict  and 
fled  from  defendant,  and  that  he  was  in  no 
danger  of  violence  from  the  deceased,  "and 
that  the  defendant  knew  the  same,  and  that, 
knowing  the  same,  defendant  shot  and  killed 
the  deceased,  he  cannot  justify  such  killing 
on  the  ground  of  self-defense."  It  is  un- 
doubtedly true  that  if  there  had  been  an 
abandonment  of  the  difficulty  by  the  deceas- 
ed, whether  in  good  faith  or  bad  faith,  yet, 
if  the  Jury  should  also  find,  as  under  this 
Instmction  they  were  required  to  do,  that 
appellant  was  in  no  danger  of  violence  from 
the  deceased,  and  that  be  knew  he  was  in 
no  danger  of  violence,  and  with  this  knowl- 
edge he  shot  and  killed  deceased,  he  could 
not  justify  on  the  ground  of  self-defense.  It 
is  also  true  that  if  the  parties  engaged  in 
the  mutual  combat  with  the  agreement,  as 
suggested  by  some  of  the  evidence,  that  they 
were  to  have  a  fist  fight,  and  appellant  at  the 
time  of  so  engaging  In  such  encounter  in- 
tended to  use  a  deadly  weapon,  and  that 
pursuant  to  such  intention,  after  entering 
said  combat,  he  shot  and  killed  deceased,  he 
could  not  justify  such  killing  on  the  ground 
of  self-defense.  The  facts  to  our  minds  also 
clearly  raise  the  issue  of  abandoning  the 
difficulty,  and  in  this  connection  the  jury 
were  instructed  and  required  to  believe  be- 
fore they  could  deny  to  appellant  his  per- 
fect right  of  self-defense  that  he  knew  that 
such  conflict  or  assault  had  ceased,  and, 
knowing  that  it  had  been  abandoned,  he  in- 
tentionally renewed  said  difficulty.  Intending 
at  the  time  to  slay  the  deceased,  or  to  do 
him  serious  bodily  Injury,  and  that  he  will- 
ingly entered  into  such  renewal,  or  began 
such  combat,  and  shot  McCleskey.  Some  crit- 
icism is  made  of  these  charges  on  the  ground 
that  the  jury  were  required  to  flnd  beyond  a 
reasonable  doubt  that  not  only  deceased  and 
defendant  entered  into  a  personal  combat 
or  that  the  deceased  assaulted  defendant 
and  that  the  charge  has  the  effect  of  shifting 
the  burden  of  proof  from  the  state  to  the 
defendant  and  In  support  of  this  proposition 
we  are  referred  to  the  case  of  Huddleston  v. 
State,  54  Tex.  Cr.  R.  93,  112  S.  W.  64.  It 
is  not  believed,  however,  that  that  case  sup- 
ports the  proposition  here.  In  the  saune 
connection  and  in  support  of  the  same  prop- 
osition we  are  also  referred  to  the  case  of 
Rockhold  V.  State,  16  Tex.  App.  585.  We 
do  not  think  this  case  is  in  point  As  we 
understand  the  matter,  the  rule  laid  down  in 
the  case  of  Pitto  v.  State,  29  Tex.  App.  374, 
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16  S.  W.  189,  Is  applicable  here.  It  must  be 
remembered  that  the  court  had  already  fully 
Instructed  the  Jury  In  respect  to  the  law  of 
self-defense.  In  the  paragraphs  of  the  court's 
charge  complained  of  the  court  was  under- 
taking to  Instruct  the  Jury  with  reference  to 
issues  made  by  the  state's  evidence,  which, 
If  sustained  by  the  proof,  would  or  might 
deny  him  the  benefit  of  bla  plea  of  self-de- 
fense. It  was  these  Incriminating  facte 
which  by  these  instructions  were  required  by 
the  court  to  be  found  to  be  true  beyond  a 
1-easonable  doubt.  In  the  Pitts  Case,  supra, 
the  court  instructed  the  jury  as  follows: 
"If  the  defendant  had  been  Informed  that 
said  Stern  had  used  Insulting  language  about 
his  (defendant's)  wife,  and  when  defendant 
heard  of  said  language  the  same  created  In 
the  mind  of  the  defendant  such  passion  as 
to  render  his  mind  Incapable  of  cool  reflec- 
tion, and  acting  under  the  Impulse  of  said 
passion,  if  any,  he  with  a  gun  shot  and  kill- 
ed the  said  Stem  the  first  time  he  met  him 
after  he  had  been  Informed  that  Stem  had 
used  Insulting  language  about  his  (defend- 
ant's) wife,  then  you  are  instructed  he  would 
be  guilty  of  manslaughter.  And,  if  you  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  did  kill  said  Stern 
in  the  manner  and  under  the  circumstances 
as  before  explained  in  this  paragraph,  then 
you  will  find  the  defendant  guilty  of  man- 
slaughter, and  assess  his  punishment."  And 
complaint  was  made  of  the  charge  because 
it  required  the  jury  to  believe  beyond  a  rea- 
sonable doubt  all  the  facts  necessary  to  re- 
duce the  homicide  to  manslaughter  before 
they  could  reduce  the  grade  of  the  offense, 
and  reference  Is  had  to  Rockhold's  Case,  16 
Tex.  App.  577.  In  this  case  the  court  say: 
"We  think  that  the  complaint  is  unwarrant- 
ed and  untenable.  The  court  has  evidently 
disposed  of  the  higher  grades,  and  Is  now 
instracting  as  between  manslaughter  and  self- 
defense.  As  between  these  two  Issues,  the 
jury  must  find  manslaughter  beyond  a  rea- 
sonable doubt  He  is  not  applying  the  rea- 
sonable doubt  to  manslaughter  as  a  lesser 
degree,  but  to  manslaughter  as  a  crime,  as 
against  self-defense,  or  no  crime  at  all,  and 
in  such  case  the  jury  are  properly  told  they 
must  find  manslaughter  beyond  a  reasonable 
doubt  to  warrant  a  conviction  of  that  crime." 
The  case,  as  we  believe,  presented  all  the 
Issues  upon  which  the  court  charged.  In  the 
nature  of  things,  In  order  to  defeat  appel- 
lant's right  of  self-defense,  the  burden  rested 
on  the  state  to  show  mutual  combat,  provok- 
ing the  difllculty,  or  abandonment  of  the 
dlflSculty  by  the  deceased;  and  it  is  incon- 
ceivable that  any  jury  could  have  been  mis- 
led by  the  language  of  IJie  court's  charge. 
This  case  Is  quite  similar  to  that  of  Howard 
V.  State,  53  Tex.  Cr.  R.  378,  111  S.  W.  1038, 
In  which  we  said:  "Counsel  for  appellant 
sometimes  overlook  the  fact  that  it  is  just 
as  necessary  and  as  much  required  of  the 
court  to  submit  to  the  jury  issues  raised  by 


the  state's  evidence,  and  on  which,  under 
the  law,  a  conviction  could  be  had  and  ought 
to  be  had,  as  it  is  to  submit  matters  wholly 
defensive.  If  it  were  true  that  Crump  had 
abandoned  the  difficulty,  was  standing  some 
30  feet  from  appellant,  and  was  making  no 
demonstrations  to  assault  appellant,  and  if 
it  be  true,  as  some  of  the  evidence  Indicates, 
that  appellant  returned  to  where  deceased 
was,  and  while  he  was  committing  no  hostile 
act,  or  making  any  demonstration  to  commit 
a  hostile  act,  shot  and  killed  him,  it  would 
not  be  in  self-defense,  and,  the  evidence  rais- 
ing such  issue,  the  learned  trial  court  not 
only  was  justified,  but  was  required,  to 
submit  the  phase  of  the  case,  and  seems  to 
have  don^  so  very  clearly  and  In  a  manu^ 
which  furnished  no  just  or  fair  ground  of 
criticism  or  complaint.  In  the  case  of  Gar- 
ner V.  State,  34  Tex.  Cr.  R.  356,  30  S.  W. 
782,  It  appeared  that  the  defendant  there, 
after  being  attacked  by  the  deceased  with  a 
knife  in  a  difficulty  arising  over  a  game  of 
cards,  left  the  room,  and  returned  to  the 
door,  where  he  struck  deceased.  The  evidence 
was  conflicting,  it  seems,  as  to  whether  de- 
ceased pursued  defendant  In  that  case  it 
was  held  that  If  Gamer,  after  having  gained 
a  place  of  safety  and  without  grounds  for 
anticipating  further  Injury  from  deceased, 
armed  himself  and  returned  to  the  conflict 
he  could  not  defend  on  the  ground  of  self- 
defense,  and  that  a  charge  submitting  this 
issue  was  not  ground  for  reversal,  as  being 
unwarranted  by  the  evidence,  where  the 
court  also  charged  that  said  defendant  If 
reasonably  apprehensive  of  death  or  serious 
bodily  harm  from  deceased,  and  if  it  reason- 
ably appeared  to  him  that  deceased  had  not 
abandoned  the  attack  and  he  was  Btill  In 
danger,  had  the  right  to  return  and  kill  the 
deceased."  It  is  a  matter  of  some  difficulty 
to  present  these  Issues  In  the  light  of  the 
decisions  of  this  court  without  an  impairment 
of  appellant's  right  of  self-defense,  but  the 
court  seems,  as  we  believe,  to  have  acquitted 
himself  well  of  the  task  thus  imposed  upon 
him. 

Appellant  requested  a  number  of  special 
Instructions,  which  were  refused  by  the  court 
These  we  have  carefully  examined,  and  do 
not  think  there  is  any  error  in  respect  to  any 
of  them. 

Complaint  Is  made  that  the  court  erred 
in  declining  to  permit  appellant  to  prove  by 
the  witness  Shepard  a  statement  made  by 
deceased,  some  two  years  or  more  before  the 
homicide,  in  respect  to  appellant  This  wit- 
ness, if  i>ermitted,  would  have  testified  that 
appellant  told  him  that  he  had  sent  his 
minor  son  to  appellant's  house  a  few  morn- 
ings before  that  to  get  some  whisky  for  a 
sick  boy,  and  that  defendant  refused  to  let 
him  have  the  whisky,  and  that  be,  McCles- 
key,  had  no  use  for  a  man  who  would  treat 
him  In  any  such  way.  This  testimony  was 
oCTered  for  the  purpose  of  corroborating  the 
defendant's  statement  as  to  the  origin  of  th» 
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III  will  of  the  deceased  towards  the  defend- 
ant; and  was  also  offered,  not  as  the  details 
of  former  difficulty  for  there  bad  been  none, 
but  as  declaratlona  of  the  deceased  about  a 
matter  which  nnder  the  ctrcumstances  no 
reasonably  prudent  person  could  take  excep- 
tions to  and  as  Illustrating^  the  character  of 
the  deceased,  and  the  knowledge  of  appel- 
lant of  such  character  at  the  time  be  met 
the  deceased.  This  bill  Is  allowed  by  the 
conrt  with  the  explanation  that  at  the  time 
offered  he  told  the  attorneys  for  the  appel- 
lant that  the  existence  of  any  former  trouble 
or  ill  feeling  in  the  past  up  to  the  time  of 
the  killing  might  be  proven,  but  that  the  de- 
tails of  former  trouble  or  ill  feeling  that 
were  not  explanatory  of,  or  cast  no  light  on, 
the  transactions  Immediately  connected  with 
the  fatal  difficulty  beyond  the  mere  existence 
of  111  feelings,  were  Irrelevant  and  could 
not  be  introduced,  and  the  court  iiermltted 
the  defendant  to  prove  by  witnesses  Shepard 
and  Long  that  ill  feeling  existed  between  the 
parties  or  by  the  deceased  towards  the  de- 
fendant. We  think,  in  the  first  place,  it  is  a 
matter  not  of  any  special  Importance,  and, 
as  explained  by  the  court,  his  action  in  this 
matter  was  not  reversible  error.  A  similar 
question  was  raised  In  respect  to  the  testi- 
mony of  W.  R.  Long,  who,  if  permitted, 
would  have  testified  that  be  heard  deceased 
tell  W.  A.  Davis  that  it  was  appellant  who 
had  been  interfering  with  his  conversations 
over  the  telephone  and  no  one  else  but  ap- 
pellant would  treat  him,  deceased,  in  such 
a  way.  The  conrt  allowed  this  bill  with 
this  qualification :  "The  alleged  conversation 
showed  no  threats,  was  remote  from  the 
fatal  difficulty,  and  seemed  to  be  more  of  an 
effort  to  attack  the  deceased's  character  by 
giving  special  conversations  or  special  acts 
of  the  deceased  that  throw  no  light  on  the 
fatal  difficulty  except  that  ill  feeling  existed 
at  that  time,  which  the  court  had  already 
allowed  to  be  testified  to  by  said  witness." 
It  is  true,  indeed,  that  the  testimony  showed 
that  there  was  ill  feeling  between  the  parties; 
in  fact,  wholly  out  of  proportion  to  the  grav- 
ity of  the  cause  on  which  it  seems  to  have 
been  based  and  if  admissible  at  all,  the  in- 
troduction of  these  trivial  matters  could  not, 
as  we  believe,  have  aided  appellant.  The 
case  is  one  peculiarly  of  fact.  Under  appel- 
lant's statement,  the  jury  were  well  Justified 
in  acquitting  him.  If  the  dying  statement  of 
the  deceased  is  to  be  believed,  and  if  when 
he  was  shot  he  had  abandoned  the  difficulty, 
was  unarmed,  and  was  seeking  refuge  in 
flight,  and  was  at  a  distance  of  35  or  more 
yards  from  appellant  when  shot,  still  fleeing, 
and  the  Jury  so  believed,  there  was  no  es- 
cape from  a  conviction  of  at  least  man- 
slaughter. 

From  a  careful  examination  of  the  record, 
we  are  convinced  there  was  no  error  com- 
mitted on  the  trial  for  which  we  ought  to 


reverse  the  case.  l%d  Jury  have  passed  on 
the  questions  of  fact,  and  have  found  adverse- 
ly to  appellant,  and  their  verdict  has  receiv- 
ed the  sanction  of  the  trial  court,  and  must 
and  should  be  affirmed,  whi<A  Is  hereby 
done. 


MOSS  V.  STATES. 

(Oonrt  of  CMminal  Appeals  of  Texas.    Jan.  12, 
1910.) 

Cbiuinal  Law  (i  48*)— RESPONSiBitrrr  fob 
CKiME— Mind  Unbalanced  by  Drugs. 
Pen.  Code  1895,  art.  41,  providing  that  in- 
toxication produced  by  the  voluntary  recent  use 
of  intoxicants  will  not  justify  an  acquittal  of 
a  criminal  act  while  the  mind  is  influenced  by 
such  intoxicants,  though  that  fact  may  be  con- 
sidered in  mitigation,  does  not  apply  to  a  mor- 
phine fiend,  whose  mind  at  the  time  of  an  of- 
fense was  in  an  unbalanced  condition ;  but  if, 
from  the  use  of  morphine,  bis  mind  was  incap- 
able of  rational  action,  he  would  not  be  respon- 
sible therefor. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §i  53-58;  Dec.  Dig.  |  48.*] 

Appeal  from  San  Augustine  County  Court; 
W.  O.  Ramsey,  Judge. 

J.  W.  Moss  was  convicted  of  tuilawfully 
carrying  a  pistol,  and  appeals.  Reversed 
and  remanded. 

Foster  &  Davis,  for  appellant  F.  J.  Mc- 
Oord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  unlawfully  carrying  a  pistol. 

The  facts  disclose  that  appellant  was 
keeping  a  hotel  in  San  Augustine,  and  bad 
been  down  to  the  grocery  store  of  Miller 
Bros.,  and  bad  borrowed  a  pistol  to  carry 
Vlth  him  on  a  trip  he  had  In  contemplation 
to  Panola  county.  Returning  to  his  hotel 
from  where  he  had  borrowed  the  pistol,  he 
passed  the  business  house  of  T.  W.  Blount 
a  few  feet,  20  or  25  perhaps,  when  he  re- 
turned to  Blount's  store,  and  he  and  Blount 
went  inside,  and  sat  down  at  a  table. 

The  witness  Blount  testified:  "We  were 
sitting,  one  on  each  side  of  my  desk.  He 
started  the  conversation  with  me,  and  asked 
me  if  I  owned  any  Interest  in  the  hotel  he 
was  running.  I  told  him  I  did.  He  finally 
says,  'I  don't  believe  you  have  got  any  in- 
terest in  the  hotel,'  and  cursed  me,  and  rose 
up  from  where  be  was  sitting  down  right  in 
front  of  me,  at  the  same  time  reaching  his 
hand  in  his  pocket,  and  pulled  out  his  pistol. 
About  the  time  he  got  his  pistol  out  of  his 
pocket,  and  before  he  had  a  chance  to  pre- 
sent It,  we,  another  man  who  was  there  and 
myself,  grabbed  him  and  got  the  pistol,  and 
It  went  off  In  the  floor.  We  took  the  pistol 
away  from  him,  and  about  the  time  we  got 
the  pistol  some  other  parties  came  and  took 
hold  of  him  and  carried  him  home."  This 
witness  testified,  when  appellant  passed  his 
store,  he  was  traveling  the  usual  and  n>08t 


*For  other  caiei  see  same  topic  and  section  NUMBUR  In  Dec.  *  Am.  Digs.  1907  to  date,  ft  Keportar  Indexes 
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direct  route  from  MUler  Bros.'  store  to  his 
home,  the  hotel,  which  was  situated  directly 
south  of  witness'  place  o^  business;  Miller 
Bros.'  store  being  directly  north.  I.  Lk  Miller 
testified  to  the  fact  that  he  had  loaned  appel- 
lant the  pistol,  and  that  when  he  got  the  pis- 
tol he  stated  that  he  was  going  to  make  a  trip 
to  Panola  county,  and  was  going  off  on  the 
evening  train.  Shortly  after  this  he  said  he 
heard  of  the  trouble  between  Blount  and  ap- 
pellant 

Appellant  testified  in  his  own  behalf,  and 
corroborates  the  witness  Miller  as  to  borrow- 
ing the  pistol,  and  his  intention  of  going  to 
Panola  county,  and  that  it  was  for  that  pur- 
pose he  borrowed  the  pistol,  and  that  he  was 
going  oft  that  evening  on  the  northbound 
train.  He  further  testified  that  he  had  taken 
a  dose  of  morphine  about  an  hour  before  be 
went  to  Miller  to  borrow  the  pistol,  and  that 
It  must  have  been  an  overdose;  that  be 
could  not  tell;  that  he  intended  to  go  to  Pa- 
nola county  for  the  purpose  of  raising  money 
on  his  farm  to  buy  out  the  witness  Blount's 
interest  in  the  hotel  that  he  was  running; 
and  that  be  had  no  other  purpose  in  borrow- 
ing the  pistol.  He  says,  after  leaving  Mill- 
er, en  route  home,  he  met  a  party  on  tb 
street — does  not  remember  his  name — and 
the  man  remarked  to  him,  "I  am  going  to 
take  supper  with  you  to-night"  At  this  point 
appellant  testified:  "I  have  no  recollection  of 
anything  that  occurred  from  that  time  until 
about  12  or  1  o'clock  that  night  I  was  crazy. 
When  I  gained  consciousness,  I  was  at  my 
home,  with  Dr.  Bawls  present  waiting  on 
me.  He  was  Injecting  something  in  my  arm. 
I  did  not  recover  for  about  two  weeks.  I 
was  confined  to  my  house  for  about  two 
weeks.  As  soon  as  I  could  walk  around,  act- 
ing on  the  advice  of  my  physician  and  fam- 
ily, I  went  to  the  Moody  Sanitarium  at  San 
Antonio,  where  I  was  treated  for  the  whisky 
and  morphine  habit  I  have  been  a  victim 
of  that  habit  for  eight  years.  I  was  a  con- 
firmed morphine  fiend."  He  further  states 
he  remained  at  the  sanitarium  until  he  was 
pronounced  cured,  after  which  be  returned 
to  San  Augustine,  and  has  since  lived  there, 
and  he  further  states  he  is  now  cured  of  the 
habit;  that  he  has  not  Indulged  In  either 
morphine  or  whisky  since  leaving  the  san- 
itarium. Further  testifying,  he  said  he  bad 
no  recollection  of  ever  meeting  Mr.  Blount 
or  seeing  him,  or  having  a  conversation  with 
him.  He  says:  "I  do  know  before  that  time 
I  had  talked  of  buying  out  his  interest  in  the 
hotel  that  I  am  now  running,  and  was  then 
running,  in  the  town  of  San  Augustine.  And 
I  had  in  my  mind  to  go  to  Panola  county  and 
dispose  df  some  property  there,  and  take  the 
proceeds  and  buy  out  Mr.  Blount's  interest; 
but  I  have  no  recollection  of  having  any  con- 
versation with  him  that  afternoon.  I  had 
nothing  against  Blount  at  the  time,  and  have 
nothing  against  him  now." 

The  witness  Rawls  testified  he  is  a  prnp- 
ticlng  physician  and  surgeon,  and  was  at  the 


time  of  the  incident  mentioned,  and  was  well 
acquainted  with  appellant  and  had  occasion 
on  a  number  of  times  prior  to  that  to  treat 
him  professionally;  that  he  was  what  would 
be  termed  a  morphine  and  whisky  fiend. 
This  witness  treated  appellant  while  he  was 
sick  after  the  transaction  which  occurred  be- 
tween Blount  and  himself;  that  appellant 
was  confined  to  his  bed  for  some  time;  that 
he  afterwards  went  to  the  Moody  Sanitarlom 
at  San  Antonio  for  the  purpose  of  being 
treated  for  the  morphine  and  whisky  habit; 
and  that  he  did  this  under  the  advice  of 
witness  as  his  family  physician. 

Frank  Blount  testified  that  he  knew  where 
the  store  of  T.  W.  Blount  was  located,  and 
that  it  was  about  20  or  22  feet  from  the 
building  that  the  Farmers'  &  Merchants* 
State  Bank  was  In;  that  it  was  about  40  or 
45  feet  from  the  door  of  the  store  that  Blount 
was  occupying  to  the  door  of  the  bank  build- 
ing. Appellant  was  somewhere  about  the 
bank  building  when  be  turned  back  and  went 
into  the  store  of  T.  W.  Blount  where  he  ex- 
hibited bis  pistol. 

The  court  charged  the  Jury  as  follows: 
"You  are  farther  Instructed  that  if  you  find 
from  the  evidence  in  this  case  beyond  a  rea- 
sonable doubt  that  at  the  time  defendant 
carried  the  pistol,  if  be  carried  It  that  his 
mind,  from  the  use  of  morphine  or  drugs, 
was  In  an  unbalanced  condition,  that  this 
fact  would  not  avail  him  of  a  defense,  but 
may  be  considered  by  you  in  mitigation  of 
his  punishment  only."  Objection  was  urged 
to  this,  and  special  instruction  requested,  in 
substance,  submitting  to  the  jury  the  ques- 
tion of  his  insanity;  that  is,  the  court  was  re- 
quested to  instruct  the  jury,  in  substance, 
that  if  by  the  use  of  morphine  his  mind  was 
incapable  of  rational  action,  or  knowing  what 
he  was  doing  at  the  time,  they  would  give 
him  the  benefit  of  this  and  acquit.  We  think 
there  was  error  in  the  court's  charge,  and  in 
refusing  to  give  the  special  instruction  as 
requested  bjr  appellant.  The  court's  charge 
seems  to  be  predicated  upon  article  41  of  the 
Penal  Code  of  1805,  which  provides  that  In- 
toxication produced  by  the  voluntary  recent 
use  of  intoxicants  would  not  justify  on  ac- 
quittal for  a  criminal  act  while  the  mind  ia 
influenced  by  such  intoxicants,  but  that  fact 
may  be  considered  In  mitigation.  The  terms 
of  that  article  do  not  apply  to  the  character 
of  case  like  the  one  in  hand.  The  evidence 
here  shows  that  this  party  had  been  addicted 
to  the  use  of  morphine  for  quite  a  number 
of  years,  as  well  as  Intoxicants,  and  It  Is  tes- 
tified by  appellant  himself  that  he  had  no 
recollection  or  knowledge  of  having  engaged 
in  a  dIflJculty  with  Blount  and  had  no  rec- 
ollection of  the  fact  that  he  was  in  his  store, 
and  that  he  was  sick  subsequent  to  that,  con- 
fined to  his  room.  His  family  physician  cor- 
roborates his  statement  that  he  was  addicted 
to  the  use  of  morphine  and  whisky,  and  suf- 
ficiently strong  to  draw  the  conclusion  that 
he  was  what  might  be  popularly  termed  a 
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*teorphliie  flend."  The  physician  says  be 
was  two  weeks  confined  to  his  bed  from  tbe 
time  of  this  trouble  on,  and  tbat  be  had  him 
take  a  course  of  treatment  in  the  sanitarium. 
The  terms  of  article  41,  supra,  do  not  apply 
to  this  state  of  facts. 

This  case  Is  not  a  novel  one.  See  Edwards 
T.  State,  38  Tex.  O.  R.  386,  43  S.  W.  112,  39 
Ir.  R.  A.  262;  Edwards  v.  State,  54  S.  W.  590; 
Tenrlll  v.  State,  74  Wis.  288,  42  N.  W.  243; 
Otto  T.  State,  47  Tex.  Cr.  R.  128,  80  S.  W. 
625,  122  Am.  St  Rep.  682;  Cannon  t.  State, 
41  Tex.  Cr.  R.  467,  56  S.  W.  351;  Erwln  v. 
State,  10  Tex.  App.  700;  Burkhard  t.  State, 
18  Tex.  App.  622;  Smith  v.  State,  19  Tex. 
App.  110.  These  are  a  sufficient  number  of 
cases  to  indicate  Jhe  question  has  been  set- 
tled in  Texas  under  this  character  of  case 
that  tbe  Jury  should  be  instructed  that  if  the 
party  was  insane  he  should  be  acquitted. 
The  court's  instruction  was  that  this  would 
not  avail  him  as  a  defense,  but  could  only  be 
considered  by  them  In  mitigation  of  his  pun- 
ishment This  was  a  very  important  phase 
of  this  case,  perhaps  the  most  Important. 
Here  appellant  and  Blount  had  been  friends. 
There  was  no  occasion  for  any  such  conduct 
on  his  part  If  his  mind  was  not  unbalanc- 
ed, and  if  he  was  rational  at  the  time,  it 
would  show  an  unprovoked  and  unnecessary 
assault  upon  Blount,  and  doubtless  for  the 
purpose  of  killing  him.  If  his  mind  was  un- 
balanced, as  his  testimony  would  show,  then 
it  was  the  act  of  an  unbalanced  and  irra- 
tional mind,  and  these  issues  should  have 
been  clearly  submitted  to  the  jury.  Tbe 
court  therefore,  was  in  error  in  giving  the 
charge  he  did,  and  also  in  error  in  refusing 
to  instruct  the  Jury  as  requested  in  writing 
by  appellant 

The  Judgment  Is  reversed,  and  the  cause 
is  remanded. 

HcCORD,  J.,  not  sitting. 


WIGFALL  V.  STATE. 

(Conrt  of  CMminal  Appeals  of  Texas.    Jan.  12, 
1910.) 

1.  Ckimtnai,  liAW  (5  597*)  —  Contiruancs  — 
Absent  Witnesses— Credibility  and  Ef- 
fect of  Testimont. 

In  a  proBecution  for  arson,  defendant  tes- 
tified that  on  the  ereninfr  of  the  crime  be  was 
at  a  certain  hotel  nntil  7:30  or  8  o'clock,  and 
the  evidence  in  his  behalf  did  not  sfaow  that  at 
any  time  he  was  with  either  of  tbe  H.  brothers. 
An  application  for  continuance  for  one  of  tbe 
H.  brothers,  as  witness,  stated  tbat  defendant 
expected  to  prove  that  on  the  night  of  the  crime 
be  wa»  in  the  barl>er  shop  of  this  witness,  and 
that  he  was  sitting  np  with  a  brother  of  the 
witness,  who  was  uck.  Held,  tbat  the  applica- 
tion was  properly  refused. 

[Del.  Note.— For  other  eases,  see  Criminal  Law, 
Cent.  Dig.  H  1331,  1332 ;    Dec.  Dig.  {  597.*] 

2l  Cbihinai.  Law  (|  822*)— Instbuctions— Iw- 
stbucnons  as  a  whole. 

An  instmction  that,  where  a  fire  is  com- 
mnnicated  to  a  bouse  by  means  of  setting  fire  to 


some  combustible  material  which  was  close 
enough  to  communicate  therewith,  etc.,  was  not 
objectionable  as  intimating  that  the  burning 
might  be  sufficient,  though  not  willfully  done, 
where  the  whole  charge  taken  together  presented 
this  question,  and  defined  arson  as  tbe  willful 
burning  of  a  bnilding. 

[E!d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  DI&  SI  199^  1991, 1994, 1996,  3158;  Dec. 

3.  Abson  (S  41*)  — Instbuctiohs  — Appuca- 

bilitt  to  evidbnob. 

On  prosecution  for  arson,  the  owner  of  the 
house  testified  that,  hearing  an  alarm,  she  rush- 
ed to  tbe  door  and  found  her  house  on  fire ;  that 
it  was  all  ablaze ;  that  her  brother  poured  wa- 
ter on  tbe  fire  and  put  it  out ;  and  an  eyewit- 
ness testified  that  she  saw  some  one  strike  a 
match  and  set  fire  to  some  combustibles  by  the 
bouse,  and  that  the  house  was  afire  and  blaz- 
ing. Held,  that  a  requested  instruction  that  it 
was  insufficient  to  show  that  the  house  was  sim- 
ply scorched  or  smoked  was  properly  refused, 
as  not  called  for  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Arson,  Dec. 
Dig.  §  41.  •] 

Appeal  from  Criminal  District  Court  Dal- 
las County;   Robert  B.  Seay,  Judge. 

Steve  Wlgfall  was  convicted  of  arson,  and 
appeals.   Affirmed. 

John  A.  Mobley,  Asst  Atty.  Gen.,  for  tbe 
State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  arson;  the  punishment  assessed  being 
nine  years'  confinement  in  the  penitentiary. 

The  state  makes  out  a  case  by  showing  that 
appellant  rolled  some  matting  under  tbe 
edge  of  a  house,  that  there  was  kerosene  oil 
on  tbe  matting,  and  it  was  set  on  fire,  and 
the  fire  communicated  to  the  building.  He 
was  recognized  as  the  party  who  set  the  mat- 
ting and  house  on  fire.  He  denied  being 
present,  and  stated  that  he  was  not  at  the 
house  of  Ella  Mayfleld  on  the  night  of  the 
Are;  Ella  Mayfleld  being  tbe  owner  or  oc- 
cupant of  the  bouse  in  question.  He  said  he 
had  been  intimate  with  the  woman,  and  had 
paid  the  rent  on  the  house  most  of  the  time 
she  lived  in  it,  and  was  engaged  to  be  married 
to  her.  He  further  states  that  he  was  work- 
ing at  the  Oriental  Hotel  at  the  time,  and 
worked  on  the  evening  of  the  fire  until  about 
7:30  or  8  o'clock ;  that  be  scrubbed  the  floors 
at  the  hotel.  The  state  shows  that  about 
8  o'clock  he  was  at  the  house  that  was  a 
few  moments  later  set  on  flre,  which  was  in 
a  different  part  of  the  city  from  the  hotel. 

1.  Appellant  presented  an  application  for 
a  continuance  on  account  of  the  absence  of  a 
witness  named  Hawkins,  a  negro  whose  ad- 
dress Is  given  at  H.  Foster's  barber  shop  on 
Elm  street  and  he  says  on  the  21st  of  May 
he  caused  to  be  issued  for  this  witness  a 
subpoena,  which  subp«ena  was  returned  "Not 
found  or  located  in  Dallas  county."  He  says 
that  he  has  been  Incarcerated  in  Jail,  had  no 
attorney,  and  that  he  expected  tq  prove  by 
this  witness  that  he  was  at  this  barber  shop 
on  the  night  on  which  the  alleged  burning  oc- 
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cnrred;  and  he  further  alleges  that  another 
negro  named  Hawkins,  a  brother  of  the  other 
witness,  was  sick  In  bed  on  the  night  which  it 
is  alleged  the  ofTense  was  committed,  and  with 
whom  this  defendant  sat  up  during  the  night 
and  until  about  6  o'clock  in  the  morning.  By 
the  first-named  Hawkins  he  expected  to 
prove  that  he  (appellant)  was  at  the  barber 
shop  where  Hawkins  worked  on  the  night  on 
which  It  is  alleged  the  burning  occurred,  and 
he  says  that  both  witnesses  would  testify  he 
was  not  present  at  the  place  it  is  alleged 
the  arson  was  committed,  but  that  he  was 
with  said  Hawkins  brothers,  at  the  barber 
shop  with  one,  and  sitting  up  with  the  oth- 
er one,  who  was  sick.  The  application  for 
continuance  is  in  the  record,  but  not  sworn 
to,  and  these  matters  are  set  up  in  the  bill 
of  exceptions.  The  court  approves  the  bill 
with  the  explanation  that  only  one  witness 
was  claimed  to  have  issued  for,  and  the  wit- 
ness is  not  shown  to  reside  in  Dallas  county, 
nor  was  the  county  of  his  residence  given,  and 
that  there  was  no  diligence  exercised,  and, 
besides,  the  explanation  calls  attention  to 
the  fact  that  defendant  on  the  trial  swore 
as  a  witness  that  he  was  at  the  Oriental  Ho- 
tel, not  at  the  Hawkins  residence  at  all.  We 
notice  that  the  evidence  as  given  by  appel- 
lant in  his  own  behalf  did  not  place  him  at 
any  time  with  either  of  the  Hawkinses ;  but 
he  does  state  In  his  testimony  before  the  Ju- 
ry that  he  was  at  the  Oriental  Hotel  until 
about  7:30  or  8  o'clock.  As  the  bill  presents 
the  matter,  there  is  nothing  in  it  of  suffi- 
cient merit  to  require  a  reversal.  It  will  be 
noticed,  also,  In  addition  to  the  Judge's  ex- 
planation, that  the  recitals  in  the  bill  of  ex- 
ceptions would  place  appellant  at  two  dif- 
ferent points,  one  at  the  place  where  one  of 
the  Hawkinses  was  sick,  sitting  up  with  him, 
and  the  other  at  the  barber  shop.  We  are 
therefore  of  opinion  that  the  court  did  not 
err  in  not  granting  the  continuance  as  the 
matter  Is  presented. 

2.  Some  portions  of  the  charge  are  criticis- 
ed, but  viewed  as  a  whole  we  are  of  opinion 
these  criticisms  are  without  merit.  We  are 
of  opinion  that  the  criticism  of  the  charge 
on  alibi  Is  without  merit.  It  is  a  stereotyped 
form,  which  has  been  followed  by  the  courts 
of  this  state.  In  the  case  of  Gallnher  v. 
State,  28  Tex.  App.  247,  12  S.  W.  1087,  this 
particular  form  of  charge  was  reviewed  very 
elaborately,  and  held  to  be  sufficient. 

3.  Another  portion  of  the  charge  is  criti- 
cised, to  wit:  "Where  a  fire  Is  communicated 
to  a  house  by  means  of  setting  fire  to  some 
combustible  material  which  was  close  enough 
to  communicate  therewith,"  etc.  Appellant 
objects  to  this  charge  because  It  Instructed 
tbe  Jury  that  the  burning  might  be  sufficient, 
although  it  was  not  willfully  done.  The 
court's  chkrge  is  sufficiently  full  in  regard  to 
this  matter,  and  Instructed  the  Jury  fully 


that  the  burning  must  be  willful.  Taking  the 
whole  charge  together,  this  question  was  ful- 
ly presented.  The  court  Instructed  the  Jury 
tiiat  "the  offense  of  arson  is  the  willful  burn- 
ing of  any  house,  which  is  defined  to  yon  as 
any  building,  edifice,  or  structure  inclosed 
within  walls,  whatever  may  be  the  material 
used  for  the  building."  Then,  applying  the 
law  to  the  facts,  the  court  Instructed  the 
Jury  that  before  they  could  find  appellant 
guilty  they  must  believe  beyond  a  reasonable 
doubt  that  he  unlawfully  and  willfully  set 
fire  to  and  burned  the  house  belonging  to 
the  alleged  owner. 

4.  The  court  refused  appellant's  requested 
Instruction  In  which  it  was  sought  to  instruct 
the  Jury  that  It  was  not*  sufficient  for  the 
state  to  prove  the  house  was  simply  scorched 
or  smoked,  as  follows:  "Such  proof,  if  there 
Is  any  such  proof.  Is  insufficient  to  sustain 
a  conviction.  Tou  are  therefore  instructed 
that,  if  you  find  that  the  house  was  simply 
scorched  or  smoked,  then  you  will  acquit  the 
defendant  If  you  have  a  reasonable  doubt 
in  your  mind  as  to  whether  <w  not  there  was 
any  burning,  in  addition  to  being  scorched  or 
smoked,  if  It  was  smoked  or  scorched,  you 
win  resolve  such  doubt  in  favor  of  the  de- 
fendant." We  are  of  opinion  this  charge  Is 
not  called  for  by  the  evidence.  The  alleged 
owner  testified  that  on  the  night  of  the  day. 
about  8  or  9  o'clock,  she  heard  some  one  call 
or  scream,  and  she  rushed  to  the  door,  and 
found  her  house  on  fire;  some  one  had  set 
fire  to  a  lot  of  matting,  and  pushed  it  under 
the  kitchen ;  It  was  all  ablaze,  and  the  house 
caught  on  fire;  that  some  one  had  poured 
coal  oil  on  the  matting;  that  her  brother 
snatched  the  matting  away,  and  poured  wa- . 
ter  on  the  fire  and  put  It  out  She  said  her 
house  had  been  set  on  fire  a  few  nights  be- 
fore by  appellant ;  but,  when  closely  examin- 
ed in  regard  to  the  former  fire,  she  was  not 
so  clear  about  it  Another  witness,  Roxle 
Mays,  testified  that  she  lived  Just  behind  El- 
la Mayfield,  the  owner  of  the  house  that  was 
set  on  fire,  and  was  at  her  woodhouse  lock- 
ing tbe  doors  on  the  night  of  the  fire,  and 
heard  a  noise,  and  looked  and  saw  some  one 
strike  a  match  and  set  fire  to  some  old  mat- 
ting that  was  under  the  house.  "It  blaz- 
ed up,  and  I  saw  the  defendant  by  the  light 
it  made.  I  know  it  was  him,  because  I  saw 
his  face  in  the  light  He  walked  to  the 
fence,  and  stepped  over  into  my  yard,  and 
then  ran  out  at  my  front  gate.  The  house 
was  afire  and  blazing.  I  holloed  three  times, 
as  soon  as  he  struck  the  match  and  It  blaz- 
ed up."  She  says  it  did  not  burn  a  hole  in 
the  house ;  but  it  was  blazing,  and  the  walls 
were  blazing.  We  do  not  believe  the  evi- 
dence called  for  the  charge  requested  by  ap- 
pellant, and  there  was,  therefore,  no  error  lo 
refusing  to  give  It 

The  Judgment  is  affirmed. 
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BOYD  r.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 
1910.) 

1.  Cbimiitai.  Law  (8  594«)— Continuawcb— 
Application— SuinciENCT. 

An  application  for  a  continuance  of  a  trial 
for  an  indictment  for  burglary,  returned  Novem- 
ber 30tli,  showed  that  the  applicant  caused  sub- 
pcenas  to  be  issued  on  January  4th  and  that 
the  trial  occurred  on  January  8th.  The  process 
was  issued  to  Dallas  county,  but  on  motion  for 
new  trial  it  appeared  that  three  of  the  wit- 
nesses were  at  Ft  Worth  in  business,  and  the 
whereabouts  of  others  were  unknown.  The  ap- 
plication was  indefinite  as  to  the  position  of  the 
witnesses  at  the  time  the  crime  occurred,  and 
the  testimony  as  to  whether  or  not  they  were 
present  was  conflicting.  Held,  that  the  applica- 
tion did  not  make  a  su£Scient  showing  and  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {{  1321,  1322,  1332;  Dec  Dig.  | 
o94.*] 

2.  BuKoi^BT  (I  2*)— ELB3IENTS  — Value  of 
Pbopertt. 

Where  defendant  broke  open  the  side  of  a 
railroad  car,  and  entered  in  person,  and  took 
out  some  property,  he  was  guilty,  under  the  gen- 
eral statute,  declaring  one  guilty  of  burglary 
who  breaks  and  enters  with  intent  to  commit  a 
felony  or  theft,  and  the  value  of  the  property 
was  immaterial,  as  Pen.  Code  1895,  art.  841, 
was  not  applicable. 

[Eld.  Note.— For  other  cases,  see  Burglary,  Dec. 
Dig.  8  2.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;  Robert  B.  Seay,  Judge. 

Win  Boyd  was  convicted  of  burglarizing  a 
railroad  car,  and  appeals.    Affirmed. 

John  A.  Mobley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglarizing  a  railroad  car ;  his  punish- 
ment being  assessed  at  two  years'  confine- 
ment in  the  penitentiary. 

The  state  makes  out  Its  case  mainly 
through  the  witnesses  Wyght  and  GatUss, 
who  were  respectively  conductor  and  brake- 
man  on  the  Santa  F6  Railroad.  The  railroad 
car  was  what  the  witnesses  term  a  "caboose." 
The  two  witnesses  mentioned  had  been  on  the 
train  which  had  come  in  from  Cleburne  to 
the  city  of  Dallas.  The  caboose  had  been 
switched  to  one  side  on  one  of  the  tracks. 
The  two  railroad  men  were  asleep  In  the 
car,  and  heard  a  noise,  and  Wyght  went  to 
see  what  was  the  matter,  and  found  appel- 
lant and  another  negro  boy  in  what  they  call- 
ed the  cellar  of  the  car,  getting  some  brass 
which  was  In  the  cellar.  The  conductor' 
dressed,  and  went  and  got  an  officer,  and  had 
appellant  arrested.  The  other  boy  ran  away. 
They  did  not  succeed  In  catching  him.  Appel- 
lant did  not  have  the  brass  at  the  time  he 
was  arrested,  and  when  questioned  about  It 
he  refused  to  give  his  name.  The  other  boy 
was  chased  about  a  mile.  The  brass  was 
found  about  50  or  75  yards  from  where  the 
breaking  occurred.    Appellant  denied  having 


anything  to  do  wlUi  the  matter,  and  said  he 
called  the  attention  of  the  officers  to  two 
boys  who  ran  by  where  he  was,  and  showed 
the  officers  the  way  they  went,  and  that  the 
officers  saw  and  ran  them  for  some  distance. 
The  officers  stated  only  one  boy  ran  away 
whom  they  chased.  Conductor  Wyght  posi- 
tively identified  appellant  as  the  party  who 
entered  the  car. 

1.  Appellant  filed  his  application  for  con- 
tinuance on  account  of  the  absence  of  Charlie 
George,  Will  Jefferson,  Will  Wood,  Son  Mack- 
ey,  Arthur  Armstrong,  Percy  Cooper,  and  Jim 
Candy,  who  he  says  all  resided  In  Dallas 
county.  He  farther  states  on  the  4th  of 
January  he  caused  subpoena  to  be  issued  for 
the  above-named  witnesses,  giving  their 
names,  street  number,  and  residence,  and 
same  was  placed  In  the  hands  of  the  sheriff 
on  the  4th  day  of  January.  The  bill  of  in- 
dictment was  returned  Into  court  on  Novem- 
ber 30th,  previous  to  the  issuance  of  the  pro- 
cess. The  trial  was  had  on  the  8th  day  of 
January,  four  days  after  the  process  is  al- 
leged to  have  been  issued.  He  says  he  ex- 
pects to  prove  by  Charlie  George  that  defend- 
ant was  not  at  the  place  of  the  burglary,  and 
that  he  (George)  would  admit  that  he  opened 
the  door,  which  was  unfastened,  to  a  little 
box  under  the  car;  that  the  other  witnesses 
will  testify  that  he  was  with  them,  and  was 
at  the  time  of  the  commission  of  the  offense 
looking  at  the  circus  paper  near  the  oil  mill ; 
that  they  were  looking  at  the  paper  at  the 
time,  and  each  will  testify  that  defendant 
was  with  them,  and  did  not  go  near  the  car ; 
that  these  witnesses  were  not  absent  by  pro- 
curement or  consent  of  the  defendant,  etc. 
It  will  be  noticed  this  application  is  very  in- 
definite, especially  the  facts  in  regard  to  the 
location  of  the  parties,  and  the  time  that  these 
parties  were  with  the  appellant,  and  their 
position  in  regard  to  the  transaction.  The 
application  in  fact  Is  quite  indefinite.  The 
diligence  Is  not  sufficient,  and  no  excuse  is 
given  why  process  was  not  Issued  earlier. 

It  is  alleged  that  process  was  issued  to  Dal' 
las  county.  In  which  process  names  of  the 
streets  were  given  and  numbers.  Upon  the 
motion  for  new  trial  it  is  made  to  ap- 
pear that  three  of  these  witnesses  were  in 
Ft  Worth  In  business,  and  the  whereabouts 
of  the  others  was  unknown.  It  would  seem 
that  slight  diligence  would  have  Indicated  to 
appellant  where  he  could  find  these  wlniess- 
es :  but  he  makes  no  showing  as  to  why  he  is- 
sued process  to  Dallas  county,  when  the  wit- 
nesses were  in  Ft  Worth,  Tarrant  county. 
Viewed  from  the  standpoint  of  the  motion 
for  a  new  trial,  and  in  the  light  of  the  facts, 
the  evidence  in  regard  to  the  position  of  these 
parties  is  unsatisfactory.  Appellant  himself 
testified  that  some  of  these  witnesses  were 
there,  and  he  was  with  them ;  but  the  officers 
and  some  of  the  witnesses  for  the  state  tes- 
tify they  were  not  together,  they  were  some 
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15  feet  aiurt,  and  that  there  was  a  crowd 
of  negroes  there,  and  others  watching  the 
Balley-Bamum  circus  Tinload  their  animals. 
It  would  seem  that  under  the  circumstances, 
if  these  facts  were  true,  appellant  would  have 
had  no  trouble  in  producing  quite  a  number 
of  witnesses.  The  officer  who  arrested  him 
stated  that  appellant  refused  to  give  bis 
name,  and  pointed  ont  another  negro  who 
was  running  away,  and  whom  the  officer  chas- 
ed. Under  all  the  circumstances,  we  are  In- 
clined to  the  opinion  the  court  did  not  err 
tn  overruling  the  application  for  continuance. 

2.  Appellant  insists  the  court  should  have 
instructed  a  verdict  of  not  guilty,  because  the 
amount  of  brass  taken  from  the  burglarized 
car  was  less  than  $50  in  value ;  his  insistence 
being  that  this  comes  under  article  841  of  the 
Penal  Ck>de  of  1895.  We  are  of  opinion  there 
is  no  merit  in  this  contention.  Appellant 
broke  and  entered  the  side  of  the  car,  and 
took  out  the  brass,  and  went  into  it  in  person, 
and  under  the  general  statute  of  burglary  he 
would  be  equally  guilty  of  burglary  where 
the  property  is  under  $50  as  if  the  property 
taken  was  of  sufficient  value  to  constitute  a 
telcmy.  The  statute  provides  that  he  is  guilty 
of  burglary  who  breaks  and  enters  a  house 
with  intent  to  commit  a  felony  or  the  crime 
of  theft  The  value  of  the  articles  stolen 
or  Intended  to  be  stolen,  under  the  general 
statute,  Is  immaterial.  Without  discussing 
article  841,  supra,  we  hold  that  it  is  not  ap- 
plicable to  this  case  in  any  event. 

Finding  no  error  In  the  record,  the  Judg- 
ment Is  affirmed. 


VINSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Tezaa    Jan.  19, 
1910.) 

1.  Gamins  <J  72*)— Bettino  on  Card  Game 
IN  Pbivatb  Residknce. 

One  may  be  prosecuted  for  betting  on  a 
game  of  cards  played  in  a  private  residence. 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  S  183;   Dec  Dig.  {  72.*] 

2.  Gaming  (|  71*)  —  Offenses  —  Exhibiting 
Bank. 

One  cannot  be  convicted  of  playing  or  bet- 
ting on  d  game  of  cards  upon  evidence  showing 
that  he,  as  banker,  exhibited  a  monte  bank  at 
which  the  other  players  bet,  since  be  could  not 
bet  at  his  own  banking  game. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Dec. 
Dig.  f  71.*] 

Appeal  from  Angelina  County  Court ;  3,  T. 
Maroney,  Judge. 

Felix  Vinson  was  convicted  of  playing  at 
b  game  of  cards,  and  appeals.  Reversed  and 
remanded. 

W.  J.  Townsend,  Jr.,  for  appellant  John 
A.  Mobley,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  pleading  charged 
appellant  with  having  played  at  a  game  of 
cards. 


1.  The  indictment  Is  attacked  because  It 
failed  to  state  that  the  game  was  uot  played 
at  a  private  residence.  Under  the  authority 
of  Purvis  V.  State,  52  Tex.  Cr.  R.  342,  107  8. 
W.  B5,  and  Singleton  v.  State,  53  Tex.  Cr.  B. 
625,  111  S.  W.  736,  this  point  is  not  weU 
taken,  and  the  court  did  not  eiT  in  overrullnf 
the  motion  to  quash. 

2.  That  the  evidence  does  not  support  the 
conviction  is  also  urged  for  reversal.  In  this 
we  think  appellant's  contention  should  be 
sustained.  The  uncontroverted  facts  show 
that  appellant  did  not  play  at  a  game  of 
cards,  or  bet  at  a  game  of  cards;  but  it  Is 
shown  conclusively  that  appellant  exhibited 
a  monte  bank  at  which  the  other  players 
bet.  Under  the  authorities,  appellant  could 
not  bet  at  his  own  banking  game.  The  own* 
er  of  the  banking  game  is  one  against  the 
many,  and,  of  course,  takes  all  bets  that  are 
offered  on  his  game  or  bank.  He  cannot  bet 
at  his  own  bank,  but  accepts  the  bets  of 
those  who  are  betting  at  it  In  one  sense 
of  the  term,  of  course,  he  Is  betting,  because 
he  accepts  the  bets  of  the  others;  but  this 
idea  does  not  obtain  where  the  banker  is 
exhibiting  his  gaming  bank  or  table,  as  has 
been  frequently  decided.  Askey  v.  State,  20 
Tex.  App.  443 ;  Averheart  v.  State,  30  Tex. 
App.  651,  18  8.  W.  416;  Shaw  v.  State,  35 
Tex.  Cr.  R.  394,  33  S.  W.  1078. 

We  are  of  opinion,  therefore,  that  the  evi- 
dence does  not  sustain  the  conviction.  Ap- 
pellant if  he  exhibited  the  gaming  bank,  or 
monte  bank,  could  not  be  convicted  under 
this  form  of  indictment  The  statute  makes 
the  exhibition  of  this  character  of  game  an 
entirely  different  offense,  and  punishes  it 
differently  from  playing  cards. 

The  judgment  is  reversed,  and  the  cause  Is 
remanded. 


FIELDS  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Jan.  12» 
1910.) 

1.  Larceny  (|  78*)— Mistake  of  Fact— In- 
structions. 

An  instruction,  on  a  trial  for  hog  theft 
that  if,  in  taking  the  hog,  accused  acted  under 
a  mistaken  claim  of  right,  in  good  faith  be- 
lieviag  the  hog  to  be  his  own  property,  or  if  the 
jury  bad  a  reasonable  doubt  as  to  whether  he 
acted  under  such  mistake,  he  was  entitled  to  an 
acquittal,  was  sufficient  on  the  issue  of  mistake 
of  (act. 

[Ed.    Note.— For   other   cases,  see   Larceny, 
Dec  Dig.  {  78.*] 

2.  Cbiminai.  Law  9  814*)— AccoMPuaBB— In- 
structions. 

A  witness,  testifying  that  he  saw  accused 
and  a  third  person  coming  out  of  a  field  as  if 
they  were  driving  something,  that  they  went  out 
in  the  bed  of  a  creek  where  a  gun  was  fired,  that 
when  witness  came  in  view  of  accused  and  the 
thii-d  person  they  picked  up  a  hog  and  threw  it 
in  the  creek,  that  the  hOR  belonged  to  the  wit- 
ness, was  not  an  accomplice  witii  accused  and 
the  third  i>erson  in  the  larceny  of  the  hog,  so 
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that  th«  refasal  to  charge  on  the  subject  of  ac- 
complice was  proper. 

[Bd.  Note.— For  other  cases,  see  Grimiiial 
Law,  Dec.  Dig.  t  814.  •] 

8.   L1A.RCENT   (I  65*)— EVIDBNOB— SUFTIOIEWCY. 

Evidence  held  to  support  a  conTiction  of 
bog  theft 

[EU.  Note.— For  other  cases,  see  Larceny, 
Dec.  Dig.  f  65.*] 

Appeal  from  District  Coart,  Shelby  Coan- 
tj;   James  I.  Perkins,  Judge. 

Jackson  Fields  was  convicted  of  hog  theft, 
and  he  appeals.    Affirmed. 

D.  M.  Short  &  Sons,  for  appellant.  F.  J. 
McCIord.  Asst  Atty.  Gen.,  for  the  State. 

BAMSET,  J.  Appellant  was  convicted  in 
the  district  court  of  Shelby  county  on  the 
24th  day  of  February,  1909,  of  the  theft  of  a 
hog,  and  his  punishment  assessed  at  confine- 
ment In  the  penitentiary  for  a  term  of  two 
years. 

The  hog  In  question  was  alleged  to  belong 
to  one  Henry  Davis.  The  evidence  showed 
that  about  the  27th  day  of  November,  1907, 
appellant  and  one  Eddie  KfcCoy  shot  and  kill- 
ed a  black  and  white  spotted  hog,  the  prop- 
erty of  the  witness  Davis.  On  examination 
of  the  hog  after  it  was  shot  by  one  of  the 
persons,  it  seems  to  have  been  conceded  that 
It  was  the  property  of  Davis.  He  testifies 
that  on  the  day  In  question  he  saw  appellant 
and  one  Eddie  McCoy  come  out  of  the  field 
like  they  were  driving  something,  and  he 
stopped  to  see  what  they  were  going  to  do; 
that  they  went  out  in  the  bed  of  the  creek, 
where  a  gun  was  fired ;  that  at  this  time  he 
was  40  or  50  yards  from  them,  and  when  he 
came  in  view  of  them  they  picked  up  the 
hog  and  threw  it  in  the  creek ;  that  he  went 
towards  where  they  were,  and  they  were  run- 
ning, trying  to  get  across  the  creek,  and  went 
down  the  bottom  as  fast  as  they  could,  look- 
ing back  at  him,  and  after  they  got  out  of 
shooting  distance  of  him  he  started  to  go  to 
where  they  threw  the  hog,  when  they  came 
back  towards  him,  and  said  they  had  shot 
a  hog  and  didn't  know  where  it  went  to, 
and  he  stated  that  probably  it  fell  in  the 
creek;  that  they  said,  "Let's  go  and  see," 
and  immediately  they  went  to  the  edge  of  the 
cre^,  and  Eddie  said,  "There  it  is,"  and  wit- 
ness said,  "Tes,  and  it  is  mine;"  they  said, 
"Now,  what  will  you  charge  not  to  tell  on 
ns;"  that  witness  replied,  "Not  a  thing  will 
I  charge  you  not  to  tell  it,"  and  that  they 
then  said,  "We  will  give  yon  a  hog  if  yon 
will  not  tell  this  on  as;"  and  that  he  (wit- 
ness stated  that  that  would  not  satisfy  the 
court  at  all,  and  stated  that,  if  called  on  be- 
fore the  grand  Jary  in  the  spring,  he  would 
tell  it  on  them;  that  he  was  not  going  to 
hide  anything;  that  after  this  Harrison 
Bryant,  Wlnslow  Thompson,  and  Elmo 
Thompson  came,  and  then  he  said  to  them, 
"These  trays  have  driven  my  hog  out  of  the 
field,  and  killed  It,  and  thrown  it  in  the 


creek ;"  that  he  (the  witness)  said,  "One  of 
you  go  at  a  time,  and  look  in  the  creek,  and 
see  if  it  is  my  hog ;"  that  one  of  them  went 
up  and  looked  at  it,  and  called  back,  "It  !■ 
your  hog,"  and  this  was  repeated  by  all  these 
persons.  He  also  states  positively  that  In 
the  course  of  the  conversation  at  the  time 
they  killed  the  hog  they  knew  It  belonged  to 
him  (Davis). 

Appellant  undertook  to  show  by  testimony 
of  many  witnesses,  as  well  as  by  his  own  tes- 
timony, that  he  had  some  hogs  running  in 
that  neighborhood,  and  among  others  a  hog 
of  a  somewhat  similar  description  of  the  one 
killed,  belonging  to  Davis,  and  urged  that 
the  hog  was  shot  under  the  mistaken  belief 
that  it  belonged  to  him.  After  defining  theft, 
and  what  is  meant  by  the  word  "taking,"  and 
also  defining  the  term  "principal,"  the  court 
thus  instructed  the  jury:  "Now,  if  you  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant,  Jackson  Fields, 
acting  as  a  principal  with  Eddie  McCoy,  did, 
in  Shelby  county,  Texas,  on  or  about  the 
time  charged  in  the  indictment,  fraudulently 
take  one  hog  belonging  to  Henry  Davis  from 
his  possession,  without  his  consent,  with  the 
Intent  to  deprive  the  owner  of  the  value  of 
such  hog  and  to  appropriate  It  to  the  use  or 
benefit  of  himself,  the  defendant,  or  of  him- 
self and  Eddie  McCoy,  you  will  find  the  de- 
fendant guilty  as  charged  in  the  indictment, 
and  assess  his  punishment  at  confinement  in 
the  penitentiary  not  less  than  two  nor  more 
than  four  years.  If  you  believe  defendant 
took  or  participated  as  a,  principal  in  the  tak- 
ing of  Henry  Davis'  hog,  but  believe  be  so 
acted  under  a  mistaken  claim  of  right.  In 
good  faith  believing  the  hog  to  be  his  own 
property,  or  if  you  liave  a  reasonable  doubt 
as  to  whether  or  not  he  acted  under  such 
mistake,  you  will  acquit  the  defendant." 

It  is  urged  that  the  submission  of  the  is- 
sue of  mistake  of  fact  was  not  stiffldently 
clear  and  explicit  We  cannot  accede  to  this 
contention.  The  jury  are  positively  instruct- 
ed that  If  in  taking  the  hog  in  question  he 
acted  under  a  mistaken  claim  of  right  in 
good  faith,  believing  the  hog  to  be  his  own 
property,  or  If  they  had  a  reasonable  doubt 
as  to  whetho:  or  not  he  acted  under  such 
mistake,  he  would  be  entitled  to  an  acquittal. 
It  Is  not  seen  how  this  could  liave  been  ren- 
dered clearer  by  the  use  of  any  language 
which  the  court  could  have  reasonably  em- 
ployed. 

2.  It  Is  farther  urged  that  the  court  should 
have  Instructed  the  jury  that  the  witness 
Henry  Davis  was  an  accomplice.  The  issue 
of  accomplice  was  not  raised  by  the  evidence, 
and  It  would  not  have  been  proper  for  the 
court  to  have  so  instructed  the  jury. 

3.  Finally,  It  is  urged  that  the  verdict  Is 
unsupported  by  the  evidence.  We  cannot  ac- 
cede to  this  contention.  If  the  testimony  of 
the  witness  Davis  is  to  be  believed,  the  case 
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was    clearly    and    concInslTely    eetabliiihed 
against  both  parties. 

Finding  no  error  in  the  record,  the  judg- 
ment Is  In  all  things  affirmed. 


VANNORT  T.  STATa 

(Conrt  of  Criminal  Appeals  of  Texas.    Jan.  12, 

1910.) 

CaimNAL  Law  (f  372*)— Evidence— Otheb 
Offenses  ob  Tbansactions  —  Sybteu  ob 
Habit. 

Prosecutor  testified  that  he  gave  defendant 
money  and  directed  him  to  procure  whisky,  and 
that  defendant  brought  prosecutor  whisky,  on 
which  proof  the  state  claimed  defendant  guilty 
of  violating  the  local  option  law.  Held,  that  evi- 
dence that  on  a  later  occasion  defendant  asked 
witness  if  he  was  going  to  order  whisky,  stat- 
ing that  he  intended  to  order  some  himself, 
whereupon  witness  told  him  he  wanted  to  go 
in  on  the  order,  gave  defendant  70  cents,  and 
that  thereafter  witness  and  defendant  divided  a 
qnart  of  whisky,  did  not  in  itself  show  a  viola- 
tion of  the  local  option  law,  and  was  therefore 
inadmissible  to  illustrate  the  transaction  under 
investigation,  as  showing  defendant's  system  or 
habit. 

[E^d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  833,  834;  Dec.  Dig.  {  872;* 
Intoxicating  Liquors,  Cent.  Dig.  S  ^S.] 

Appeal  from  Mills  County  Court;  Xj.  E.  Patr 
terson,  Judge. 

Luther  Vannort  was  convicted  of  violating 
the  local  option  law,  and  be  appeals.  Re- 
versed and  remanded. 

John  A.  Mobley,  Asst.  Atty.  Gen.,  for  the 
State. 

McCORD,  J.  This  Is  an  appeal  from  a  con- 
viction for  a  violation  of  the  local  option  law, 
resulting  in  a  conviction  of  appellant  in  the 
court  below,  with  a  penalty  of  $20  fine  and 
20  days'  Imprisonment  In  the  county  Jail. 

On  the  trial  of  the  case  In  the  court  below 
the  witness  Dick  Brlnson  took  the  stand,  and 
testified  that  he  gave  the  appellant  $1.25,  and 
told  him  to  get  him  (witness)  some  whisky; 
that  appellant  went  off,  and  returned  short- 
ly, and  brought  him  a  bottle  of  whisky;  that 
this  occurred  In  Mills  county  on  the  16th 
day  of  December,  1907.  The  state  further 
proved  that  the  local  option  law  was  In  force 
in  said  county.  Here  the  state  rested,  and 
appellant  took  the  stand  in  his  own  behalf, 
and  stated  that  what  the  witness  Brlnson  had 
testified  was  correct,  and  that  be  took  the 
money  and  went  to  a  whisky  i)eddler,  who  was 
In  his  (appellant's)  horse  lot  the  day  before, 
and  who  told  him  he  bad  whisky  to  sell,  and 
from  him  purchased  the  quart  of  whisky; 
that  be  took  the  said  quart  of  whisky,  and 
returned,  and  gave  it  to  the  said  state's  wit- 
ness Brlnson;  that  the  man  from  whom  be 
procured  the  wblsky  was  a  small,  dark-com- 
plected fellow;  that  be  (appellant)  did  not 
know  his  name,  nor  did  he  ask  blm  bis  name ; 
and  that  he  had  not  heard  of  nor  seen  the 
party  from  that  day  until  tbla. 


The  state  then  recalled  Dick  Brlnson,  and 
over  the  objection  of  the  appellant  the  wit- 
ness Brlnson  was  permitted  to  testify  that  a 
few  days  after  the  above  transaction  he  met 
the  appellant  about  the  post  ofllce  In  Gold- 
thwalte,  and  either  he  asked  the  appellant 
or  the  appellant  asked  him  (witness)  if  he 
was  going  to  order  some  whisky;  that  the 
witness  told  him  that  he  had  no  money  to  or- 
der with,  but  would  like  to  order  some.  Ap- 
pellant said  that  he  was  going  to  order  some 
for  himself,  and  the  witness  told  the  api)el- 
lant  he  wanted  to  go  In  on  the  order,  and 
that  afternoon  appellant  paid  the  witness  70 
cents  to  go  in  on  the  order,  and  still  owed 
him  a  nickel,  and  on  that  night,  after  the 
train  arrived,  the  witness  met  appellant  near 
the  blacksmith  shop,  and  appellant  told  him 
he  had  the  whisky;  that  It  was  In  a  quart 
bottle,  and  the  witness  accompanied  appel- 
lant to  his  home,  and  appellant  procured  a 
bottle,  and  they  divided  the  whisky.  A  bill 
of  exceptions  was  reserved  to  this  testimony. 

The  court,  in  its  charge  to  the  jury,  among 
other  things,  charged  them  as  follows:  "Tou 
are  further  charged  that  you  can  only  consid- 
er the  evidence  of  the  second  whisky  transac- 
tion testified  to  by  the  witness  W.  L.  Brlnson 
for  the  purpose  of  shedding  light,  if  any  it 
does,  on  the  first  whisky  transaction  testified 
to  by  said  witness — that  la,  the  transaction 
involving  a  quart  of  whisky  on  which  the 
state  relies  for  conviction;  the  said  transac- 
tion involving  a  balf  a  quart  of  wblsky 
only  being  admitted  for  your  consideration,  to 
be  considered  by  you  together  with  the  other 
facts  on  the  question  as  to  whether  the  said 
quart  transaction  was  a  sale,  or  simply  a 
purchase  by  defendant  from  another  of  said 
quart  of  whisky  as  agent  for  the  said  wit- 
ness." 

It  has  been  held  that.  In  order  to  establish 
the  identity  of  an  offense,  the  system  by 
which  the  offense  is  committed,  or  the  intent 
of  the  party,  'the  state  may  be  permitted  to 
introduce  testimony  of  extraneous  crime ;  and 
where  the  testimony  shows  a  peculiar  method 
of  committing  the  crime,  it  is  always  admissi- 
ble to  Introduce  extraneous  crimes  that  are 
committed  in  the  same  way  by  the  same  par- 
ty. And  whenever  the  intent  of  the  party  is 
left  in  doubt,  extraneous  crimes  may  be  In- 
troduced to  develop  the  intent  But  we  are 
confronted  with  a  more  serious  question  than 
that  in  this  case,  and  that  is  whether  the 
transaction  mentioned  In  the  bill  of  excep- 
tions and  the  charge  above  quoted,  in  regard 
to  the  appellant  and  the  state's  witness  or- 
dering some  whisky,  was  an  ofTense  or  not. 
We  are  of  opinion  that  the  facts,  as  stated 
by  the  witness,  did  not  constitute  an  offense, 
and  therefore,  if  they  did  not  constitute  an 
offense,  it  could  not  illustrate  any  part  of 
the  transaction  under  investigation,  and  we 
hold  that  the  court  erred  in  permitting  the 
testimony  to  go  to  the  jury,  and  also  erred  in 
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the  charge  which  was  given  to  the  Jury  as 
quoted  above. 

For  the  errors  above  Indicated,  the  Judg- 
ment l8  reversed,  and  the  cause  Is  remanded. 


RUPB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 
1910.) 

Cbimirai.  Law  <§  761*)— CiBctrMSTANTiAL  Ev- 

DENCE— INBTBUCTIORB— ASSUMPnoNS. 

Accused  was  indicted  In  three  counts;  the 
first  for  larceny,  and  the  third  for  receiving  sto- 
len property.  The  second  count  was  quashed, 
and  the  evidence  to  support  the  other  two  was 
circumstantial.  The  court  charged  on  circum- 
stantial evidence  as  to  the  first  count,  and  then 
instructed  that,  if  the  jury  found  defendant 
not  guilty  on  the  first  count,  they  might  con- 
sider the  third,  and  thereupon  defined  the  of- 
fense of  concealing  and  receiving  stolen  prop- 
erty, but  gave  no  charge  on  circumstantial  evi- 
dence 88  iftecting  that  offense.  Held,  that  such 
failure  w^s  erroneous  as  equivalent  to  an  as- 
sumption by  the  court  that  there  was  direct 
evidence  of  guilt  of  the  offense  of  receiving. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  761.*] 

Appeal  from  District  Court,  Midland  Coun- 
ty;  S.  J.  Isaacks,  Judge. 

J.  G.  Rupe  was  convicted  of  unlawfully 
receiving  stolen  property,  and  he  appeals. 
Reversed  and  remanded. 

John  B.  Howard,  for  appellant  John  A. 
Mobley,  Awt  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  Indicted  In 
the  district  court  of  Martin  county,  charged 
with  the  theft  of  certain  Jewelry  therein  de- 
scribed, alleged  to  be  the  property  of  one  G. 
S.  Robinson.  The  court  upon  his  own  mo- 
tion changed  the  venue  of  said  cause  to  Mid- 
land county. 

There  were  three  counts  in  the  Indictment 
The  first  count  charged  theft  of  property 
from  the  possession  of  Robinson;  the  sec- 
ond, the  theft  of  said  property  from  one  W. 
E.  Bowmer,  who  was  holding  same  for  Rob- 
inson ;  and  the  other  charged  appellant  with 
unlawfully  receiving  and  concealing  said 
property  from  some  person  to  the  grrand  Ju- 
rors ui^nown.  The  second  count  in  the  in- 
dictment was  on  motion  quashed.  The  first 
and  third  counts  were  submitted  on  the  trial 
to  the  Jury.  Appellant  was  found  guilty  un- 
der the  third  count.  The  case  is  somewhat 
similar  to  the  case  of  W.  E.  Bowmer  v.  State, 
65  Tex.  Cr.  App.  416,  116  S.  W.  798.  The 
facts  show  briefly  that  Robinson  was  the 
owner  of  a  small  Jewelry  establishment  in 
Stanton,  in  Martin  county,  and  also  manager 
of  the  local  telephone  company,  and  that 
Bowmer  was  his  clerk,  and  engaged  about 
his  Jewelry  businesa  Appellant  seems  to 
have  been  a  painter.  About  the  time  charg- 
ed in  the  indictment  a  considerable  quantity 
of  Jewelry  was  taken  from  the  store,  and 
on  the  morning  thereafter  Robinson  found 


the  store  door  op»i,  the  safe  door  open,  and 
much  of  the  property  gone.  Among  others, 
api>ellant  was  arrested  about  a  month  there- 
after, and  quite  a  quantity  of  the  Jewelry 
found  in  bis  possession.  His  contention 
was,  in  substance,  that  Robinson  bad  said 
to  him  'that  he  was  In  falling  condition 
and  had  been  compelled  to  make  over  or  fix 
a  lien  on  the  property  in  favor  of  Bowmer, 
to  delay,  if  not  defraud,  certain  of  his  credit- 
ors; that  he  had  some  apprehension  that 
Bowmer  would  undertake  to  hold  the  prop- 
erty adversely  to  him,  and  asked  appellant  to 
hold  and  retain  possession  of  the  Jewelry  un- 
til matters  could  be  adjusted;  and  that  in 
pursuance  of  this  arrangement  he  brought 
the  Jewelry  to  appellant's  house.  This  was 
all  denied  by  Robinson,  who  disavowed  any 
connection  with  this  arrangement,  or  any 
knowledge  or  complicity  in  any  abstraction 
or  taking  of  the  goods.  The  investigation 
took  a  right  wide  range,  and  there  are  a 
large  number  of  bills  of  exceptions  in  the 
record,  some  of  which  we  do  not  quite  under- 
stand. They  are  all  quite  brief  and  general, 
and  we. are  not  prepared  to  hold  that  there 
was  any  error  In  the  action  of  the  court  In 
respect  to  any  of  the  matters  therein  noted. 
We  think,  however,  the  case  must  be  re- 
versed for  the  failure  of  the  court  to  charge 
the  law  of  circumstantial  evidence,  as  this 
rule  would  affect  appellant's  guilt  under  the 
third  count  in  the  Indictment.  In  the  court's 
charge  the  Jury  are  thus  Instructed:  "In 
this  case  the  state,  in  the  first  count,  relies 
for  a  conviction  upon  circumstantial  evidence, 
and  In  order  to  warrant  a  conviction  upon 
such  evidence  each  fact  necessary  to  estab- 
lish the  guilt  of  the  accused  must  be  proved 
by  competent  evidence  beyond  a  reasonal^le 
doubt,  and  the  facts  and  circumstances  prov- 
ed should  not  only  be  consistent  with  the 
guilt  of  the  accused,  but  Inconsistent  with 
any  other  reasonable  hypothesis  or  conclu- 
sion than  that  of  his  guilt,  and  producing  in 
your  minds  a  reasonable  and  moral  certainty 
that  the  accused  committed  the  offense."  The 
court  then  instructs  the  Jury  that  if  they 
should  find  the  defendant  not  guilty  under 
the  first  count  in  the  indictment  they  may 
consider  the  third  count  of  same,  and  there- 
upon defines  the  offense  of  receiving  and 
concealing  stolen  property,  but  gives  no 
charge  on  circumstantial  evidence  as  affect- 
ing this  offense.  .  In  this  condition  of  the 
record  it  Is  contended  by  counsel  for  appel- 
lant, and  was  made  a  ground  of  his  motion 
for  new  trial,  that  not  only  should  a  charge 
on  circumstantial  evidence  have  been  given 
In  respect  to  the  last  count  in  the  indictment, 
but  that  the  giving  of  such  charge  as  to  the 
first  count  and  applying  the  rule  directly 
thereto,  and  giving  no  such  charge  as  to  the 
third  count  was  particularly  harmful,  and 
was  in  effect  equivalent  to  an  assumption 
by  the  court  that  there  was  direct  and  posl- 
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tire  testimony  touching  the  last  connt  In  the 
indictment,  though  not  apon  the  first  count 
therein.  If  the  language  of  the  charge  on 
circumstantial  eridepce  had  been  applied  to 
the  case  generally  it  would  have  been  suflS- 
dent ;  but  where,  as  in  this  case,  the  charge 
was  limited  to  the  first  count  only,  we  think 
It  must  be  held  that  it  was  erroneous,  and 
most  probably  harmful  to  the  rights  of  ap- 
pellant. On  the  issue  of  receiving  and  con- 
cealing stolen  property  It  was  essential  for 
the  state  to  prove  theft,  and  in  addition 
thereto  that  the  same  was  fraudulently  re- 
ceived and  concealed  by  appellant,  knowing 
same  to  be  stolen.  The  testimony  in  respect 
to  both  Issues  was  circumstantial,  and  this 
rule  of  law  should  have  been  applied  to  both 
counts  in  the  indictment 

For  the  error  pointed  ont,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


STUART  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 
1010.) 

1.  iNnlCTMEWT    AND     INFORHATION    (§    122*)— 

Vabiance  from  Affidavit. 

An  information  for  aggravated  assault, 
which  charged  Chat  defendant  "did  strike,"  is 
not  fatally  variant  from  the  affidavit,  which 
charged  "did  then  and  there  strlck." 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  821-323;  Dec. 
Dig.  {  122.*1 

2.  IwnicTMiNT  ANn  IirroBKATiON  (f  203*)— 
Habklkss  Ebbor  —  Verdict  ow  Good  and 
Bad  Counts— Variance  Between  Affida- 
vit AND  Information. 

Where,  In  a  prosecution  for  aggravated 
assault,  the  verdict  is  general,  and  the  affidavit 
and  information  contained  two  counts,  that  one 
count  in  the  information  is  at  variance  with 
the  affidavit  will  not  be  noticed,  where  the  other 
count  la  good. 

[EJd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  11  631-636;  Dec. 
Di«.  1208.*] 

8.  Cbihinai.  Law  (|  778*)  —  Instbuotionb — 

Bttbden  of  Proof. 

In  a  prosecution  for  aggravated  assault,  a 
charge  that  if  defendant  assaulted  prosecutrix, 
but  at  the  time  of  so  doing  she  bad  made  an  at- 
tack on  him  which  caused  a  reasonable  expecta- 
tion or  fear  of  death  or  bodily  injury,  and  that, 
acting  under  such  fear,  he  assaulted  her,  then 
he  should  be  acquitted,  is  erroneous,  as  placing 
the  burden  of  proof  on  defendant  to  establish 
his  defense. 

[Dd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f{  1847-1849;  Dec.  Dig.  { 
77a*] 

4.  Criminal  Law  (i  1173*)— Pbejudiciai.  Bb- 

BOR— iNBTBUCnONS. 

Where,  in  a  prosecution  for  aggravated 
assault,  a  charge,  not  excepted  to  at  the  time  as 
given,  is  erroneous,  as  placing  the  burden  of 
showing  self-defense  on  defendant,  the  refusal 
of  a  request  to  charge  that,  if  the  jury  bail  rea- 
sonable doubt  as  to  whether  the  prosecutrix 
fired  on  defendant  before  be  struck  her,  then  he 
was  entitled  to  such  reasonable  doubt,  is  prej- 
ndidal  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  Sf  8164-3168;  Dec.  Dig.  | 
1178.*) 


Appeal  troxa  Burnet  Gonnty  Oonrt;  X  O. 
Oook,  Judge. 

M.  El  Stuart  was  c<niTlcted  of  aggravated 
assault  and  he  appeals.  Reversed  and  re- 
manded. 

J.  F.  Taulbee,  for  appellant  John  A.  Mol>- 
ley,  Asst  Atty.  Gen.,  for  the  State. 

McCORD,  J.  Appellant  was  tried  nnder 
an  information  charging  him  with  an  aggra- 
vated assault  resulting  in  his  conviction,  and 
a  fine  of  $100,  from  which  he  has  appealed. 

The  information  contains  two  counts;  one 
charging  an  assault  upon  Sue  Hampton  with 
a  gun,  the  same  then  and  there  being  a  dead- 
ly weapon,  and  the  second  count  charging 
an  assault  upon  Sue  Hampton,  he  then  and 
there  being  an  adult  male,  and  the  said  Sue 
Hampton  being  a  female.  There  was  a 
right  sharp  conflict  in  the  testimony  in  the 
case — ^the  prosecuting  witness,  Mrs.  Sue 
Hampton,  testifying  that  on  the  10th  day  of 
June  she,  seeing  her  two  daughters  and  her 
husband  in  a  difficulty  with  appellant  his 
wife,  and  his  brother,  close  to  appellanfa 
house,  and  seeing  appellant  with  a  gun,  she 
secured  her  pistol  and  rushed  to  the  scene 
where  they  were  in  a  difficulty;  that  her 
two  daughters  were  chopping  cotton  across 
the  road  from  Jess  Stuart's  garden,  and  that 
her  husband  was  plowing  close  by,  and  that 
when  she  reached  the  acene  her  daughter, 
Kate  Hampton,  was  on  the  ground,  and 
Mrs.  Jess  Stuart  on  top  of  her,  they  were 
fighting,  and  that  her  husband  was  on  the 
ground,  and  that  Jess  Stuart  was  on  top  of 
him,  was  striking  him  on  the  face  and  head 
with  a  rock,  and  that  her  daughter  Peail 
and  appellant  were  standing  by;  that  ap- 
pellant had  a  Winchester  rifle  in  his  hand, 
and  that  appellant  started  towards  her  wlQi 
the  Winchester  in  his  band,  and  told  her  to 
give  up  the  pistol;  that  she  refused  to  do  so, 
when  he  struck  her  a  violent  blow  with  the 
Winchester  across  the  head,  which  caused 
pain,  and  produced  a  scar;  and  that  she  then 
fired  her  pistol  at  him,  and  tried  to  kill  him. 
Appellant  contended  that  when  he  struck 
Mrs.  Hampton  with  the  gun,  it  was  acci> 
dental;  that  when  she  started  to  shoot  he 
threw  up  the  gun,  and  tried  to  grab  the  pis- 
tol, and  that  Mr&  Hampton  shot;  and  that 
if  he  struck  her  with  the  gun  it  was  purely 
In  self-defense,  and  that  whatever  be  did  in 
striking  or  assaulting  her  (Mrs.  Hampton) 
was  after  she  fired,  or  was  in  the  act  of  fir- 
ing, the  pistol. 

1.  Appellant  in  the  court  below  moved  to 
quash  the  complaint  and  information  upon 
the  ground  that  the  affidavit  charged  the  de- 
fendant "did  then  and  there  strlck"  the  said 
Sue  Hampton,  and  the  information  charges 
"did  strike";  that  this  was  a  fatal  variance, 
and  that  "strlck"  and  "strike"  do  not  mean 
the  same  thing.  We  do  not  think,  however, 
that  there  is  any  merit  in  this  contention. 
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CSoncedIng,  however,  tbat  there  might  be  mer- 
it In  it,  still  there  -were  two  counts  In  the 
affidavit  and  information;  one  charging:  an 
aggravated  assault  by  being  committed  up- 
on a  female  by  a  male,  and  the  other  by 
striking  with  a  deadly  weapon.  The  verdict 
of  the  Jni7  Is  general,  and,  if  one  of  the 
counts  Is  bad,  the  verdict  could  be  sustained 
upon  the  other  count;  hence  we  think  that 
this  contention  of  appellant  is  without  merit 

2.  The  court  In  its  charge  to  the  jury  gave 
the  following:  "If  from  the  evidence  you  be- 
lieve the  defendant  assaulted  the  said  Mrs. 
Sue  Hampton,  but  further  believe  that  at  the 
time  of  so  doing  the  said  Mrs.  Sue  Hampton 
had  made  an  attack  on  him  which,  from  the 
manner  and  character  of  it,  caused  him  to 
have  a  reasonable  expectation  or  fear  of 
death  or  serious  bodily  injury,  and  that,  act- 
ing under  such  reasonable  expectation  or 
fear,  the  defendant  assaulted  the  said  Mrs. 
Sue  Hampton,  then  you  should  acquit  him." 
This  charge  was  excepted  to  by  appellant  in 
his  motion  for  new  trial,  and  he  requested  the 
court  to  give  special  charge  No.  3,  which  the 
court  refused  to  give,  to  the  effect  that,  If 
the  jury  had  a  reasonable  doubt  as  to  wheth- 
er Mrs.  Hampton  flred  upon  the  defendant 
before  he  struck  her,  then  he  was  entitled 
to  such  reasonable  doubt,  and  should  have 
been  acquitted.  We  think  that  in  the  charge 
given  by  the  court  the  burden  of  proof  was 
put  upon  the  appellant  to  establish  his  de- 
fense and  while  we  would  not  be  disposed  to 
disturb  the  findings  of  the  jury  upon  this  er- 
roneous charge,  standing  alone,  and  no  ex- 
ception taken  at  the  time,  but  in  view  of  spe- 
cial charge  No.  3  requested  by  appellant,  to 
the  effect  that,  if  the  jury  had  a  reasonable 
doubt  as  to  whether  he  struck  her  in  self- 
defense  or  not,  they  would  acquit,  we  think 
this  charge  should  have  been  given,  and  the 
failure  of  the  court  to  so  charge  the  jury  re- 
'qulres  a  reversal  of  the  case. 

3.  The  other  points  in  the  case  are  not  of 
ffuffldent  importance  to  require  consideration 
of  same,  as  they  will  not  likely  occur  upon 
another  trial  of  the  case. 

For  the  error  pointed  out,  the  Judgment 
Is  reversed,  and  the  cause  is  remanded. 


CHAPPEL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  19, 
1910.) 

1.  FoBOERT  (I  29*)  —  Indictment— ExpLANA- 

TOBT  AVEBMENTS. 

Explanatory  averments  to  explain  the  in- 
■tmment  set  forth  In  an  indictment  for  forgery 
are  proper  to  explain  what  may  not  otherwise 
be  intelligible. 

[Ed.  Note.— For  other  cases,  see  Fotgery,  Cent. 
Dig.  U  77-Sl;  Dec.  Dig.  |  ».•] 

2.  FoBOKBT  (I  29*)  —  Indictment  —  Snrn- 

CIKNCT. 

An  Indictment  for  uttering  a  forged  instru- 
ment, alleging  that  accnsed  uttered  a  forged  in- 


dI. 


stniment  of  the  tenor  as  follows:  "^artlett, 
Tex.  (meaning  thereby  Bartlett,  Texas).  Re- 
ceipt of  cotton  seed  Sept.  9/30/07  (meaning 
thereby  September  80,  1907),  Three  dollars  & 
65#  (meaning  thereby  Three  &  *'/ioo  doiiais), 
3.65  (meaning  thereby  $3.S5).  [Signed]  Rev. 
Peach  (meaning  thereby  Lewis  Pietzsch)"— is 
sufficient ;  the  explanatory  averments  explaining 
what  mii^t  otherwise  be  unintelligible. 

'Ed.  Note.— For  other  cases,  see  Forgery,  Cent 

[g.  U  77-81;   Dec.  Dig.  §  29.*] 

Appeal  from  District  Court  Bell  County; 
John  D.  Robinson,  Judge. 

James  Chappel  was  convicted  of  passing 
a  forged  instrument,  and  he  appeals.  Af- 
firmed. 

John  A.  Mobley,  Asst  Atty.  Gen.,  for  the 
State. 


DAVIDSON,  P.  J.  The  indictment  con- 
tained three  counts.  The  first  charges  for- 
gery; second,  passing  as  true  a  forged  in- 
strument; and,  third,  knowingly  having  in 
possession  the  false  instrument  described, 
etc.  The  court  submitted  to  the  Jury  only 
the  second  count  to  wit  passing  the  forged 
Instrument  The  ctiarglng  part  of  this  count 
is  as  follows:  That  "James  Ohappel  did  un- 
lawfully, willfully,  and  fraudulently  utter, 
and  pass  as  true  to  Otto  Paschel  a  certain 
false  and  forged  instrument  In  writing,  the 
tenor  thereof  is  as  follows,  to  wit:  Bartlett, 
Tex.  (meaning  thereby  Bartlett  Texas).  Re- 
ceipt of  cotton  seed  Sept  9/30/07  (meaning 
thereby  September  30,  1907),  Three  dollars 
&  65^  (meaning  thereby  Three  &  •»/ioo  dol- 
lars) 3.65  (meaning  thereby  |3.65).  [Sign- 
ed] Rev.  Peach  (meaning  thereby  Lewis 
Pietzsch)." 

There  are  several  grounds  urged  why  this 
indictment  should  be  quashed;  and  that  the 
instrument  is  not  sufllclent  to  form  a  pred- 
icate for  conviction.  To  these  we  cannot 
agree.  The  instrument  as  set  out  and  ex- 
plained is  sufficient  under  the  authority  of 
Rollins  V.  State,  22  Tex.  App.  54S,  3  S.  W. 
759,  68  Am.  Rep.  659;  Womble  v.  State,  39 
Tex.  Cr.  R.  24,  44  S.  W.  827;  King  v.  State, 
22  Tex.  App.  650,  8  S.  W.  342;  Slmms  v. 
State,  32  Tex.  Or.  R.  277,  22  S.  W.  876;  Daud 
V.  State,  34  Tex.  Cr.  R.  460,  31  S.  W.  376; 
Shannon  v.  State,  109  Ind.  407,  10  N.  E.  87; 
Bay  singer  v.  State,  77  Ala.  63,  54  Am.  Rep.  46; 
Henry  v.  State,  36  Ohio  St  128;  State  v. 
Wheeler,  19  Minn.  98  (Oil.  70).  The  Womble 
Case,  supra,  was  reversed  for  want  of  ex- 
planatory averments;  but  it  refers  to  and 
reafllrms  the  doctrine  laid  down  in  the  Rol- 
lins Case,  supra.  The  case  of  Forcy  v.  State, 
55  Tex.  Cr.  R.  M5,  117  S.  W.  834,  from  some 
of  the  expressions  used,  seems  to  be  some- 
what at  variance  to  these  views;  but  we  do 
not  believe  that  case  is  authority  for  holding 
contrary  to  the  doctrine  laid  down  in  the 
Rollins  Case,  supra,  and  the  other  cases  cited. 

The  language  of  the  Forcy  Case,  supra,  in- 
dicates that  the  tenor  and  purport  clauses 
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were  blended,  and  that  this  could  not  be 
done  In  describing  the  Instrument  In  an  In- 
dictment for  forgery  or  passing  a  forged 
instrument.  The  tenor  and*  purport  clauses 
are  different,  and,  whether  that  statement  In 
the  Forcy  Indictment  be  correct  or  not,  the 
averments  here  were  explanatory  of  the  oth- 
erwise not  readily  understood  statement  In 
the  forged  instrument.  Explanatory  aver- 
ments are  always  in  order  to  explain  an  In- 
strument that  is  not  clear  and  explicit  In 
forgery  cases,  and  explanatory  or  innuendo 
averments  are  not  to  be  confounded  with 
what  is  termed  the  "purport  clause."  The 
tenor  of  an  Instrument  is  one  thing;  the  pur- 
port of  that  instrument  may  be  another;  but 
neither  are  explanatory  averments.  The  ex- 
planatory averments  are  intended  to  ex- 
plain what  might  not  otherwise  be  intelligi- 
ble. Under  the  authorities  cited,  we  are  of 
opinion  that  the  indictment  in  the  case  is 
sufSclent  Forcy  v.  State,  supra,  is  over- 
ruled. 

The  evidence  Is  not  sent  up  In  the  record, 
nor  are  there  any  bills  of  exception  Incor- 
porated. This  being  the  only  question  relied 
upon  for  reversal,  we  think  it  is  not  well 
taken. 

Therefore  the  judgment  is  affirmed. 


OHAPPEL  T.  STATR 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  19, 
1910.) 

Appeal  from  District  Court,  Bell  County; 
John  D.  Robinson,  Judge. 

James  Cbanpel  was  convicted  of  crime,  and  he 
appeala    Affirmed. 

J'ohn  A.  Mobley,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSET,  J.  This  is  a  companion  case  to 
the  one  this  day  decided  by  this  court.  There 
is  no  statement  of  facts  or  bill  of  exception  in 
the  record,  and  the  only  question  raised  on  the 
appeal  is  the  validity  of  the  indictment. 

This  indictment  ^'as  held  valid  in  case  No. 
824,  James  Chappel  v.  State,  124  S.  W.  657, 
this  day  decided.  We  think  there  is  no  doubt 
of  the  correctness  of  the  opinion  therein  render- 
ed. In  this  state  of  the  record,  there  is  no 
other  question  which  we  can  review. 

The  judgment  is  affirmed. 


BURK  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 
I&IO.) 

1.  indictmknt  and  infokmatiow  (|  161»)  — 
Erboneous  Date— Amendment. 

An  original  information,  bearing  the  date 
"Filed  the  9  day  of  Oct.  19  8,"  may  be  amend- 
ed to  show  that  the  date  meant  was  "1908," 
after  trial,  and  after  motion  in  arrest  of  judg- 
ment, in  that  the  information  showed  that  it 
was  not  filed  within  two  years  next  after  the 
commission  of  the  offense,  where  the  evidence 
showed  that  both  the  affidavit  and  information 


were  filed  at  the  same  time,  and  on  tiie  0th  day 
of  October,  1908. 

[Ed.  Note.-^For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  it  516-523;  Dec. 
Dig.  i  161.»] 

2.  Indictment  and   Infobmation  (|   60*)  — 

Conclusion. 

Under  Code  Cr.  Proc  1895,  art  458,  an 
information  need  not  in  terms  aver  that  the  acts 
complained  of  were  contrary  to  the  form  of  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §1  159,  160;  Dec. 
Dig.  i  50.*] 

8.  Witnesses  (S  244*)- Reluctant  Witness 
— Leadino  Questions. 

In  a  prosecution  for  an  aggravated  assaalt, 
where  the  prosecutrix  is  a  reluctant  witness, 
and  states  that  her  memory  is  bad,  the  state, 
to  refresh  her  memory,   may  ask   her  leading 

?uestions,  and  interrogate  her  touching  her  con- 
erence  with  the  county  attorney  when  the  orig- 
inal complaint  was  made,  and  also  as  to  allega- 
tions contained  in  a  divorce  proceeding  filed  by 
her  against  accused. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |i  795,  848;   Dec.  Dig.  g  244. •] 

Appeal  from  Grayson  County  Court;  J. 
W.  Hassell,  Judge. 

J.  S.  Burk  was  convicted  of  aggravated 
assault,  and  he  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.  Appellant  was  convicted  on 
May  24,  1909,  of  aggravated  assault  upon  the 
person  of  Cora  Burk,  who  had  theretofore 
been  his  wife. 

The  original  Information  filed  In  the  case 
bore  this  date:  "Filed  the  9  day  of  Oct 
19  8."  After  trial,  motion  in  arrest  of  judg- 
ment was  made  on  the  ground  that,  as  shown 
by  the  information,  the  same  was  not  filed 
within  two  years  next  after  the  commission 
of  the  offense.  Thereupon  the  county  attor- 
ney made  a  motion  for  authority  to  corrects 
the  date  of  the  Information,  on  the  ground 
that  the  same  was  a  manifest  clerical  error, 
and  that  In  fact  both  the  affidavit  and  In- 
formation were  filed  at  the  same  time,  and 
on  the  9th  day  of  October,  1908.  The  court 
beard  proof  touching  these  matters,  and  the 
evidence  showed  beyond  dispute,  or  without 
question,  that  the  .f acts  set  out  In  the  state's 
motion  were  true.  This  action  of  the  court 
was  entirely  proper,  and  has  been  authorized 
by  many  decisions  of  this  court  De  Olles 
V.  State,  20  Tex.  App.  145;  Boren  v.  State, 
82  Tex.  Cr.  R.  637,  25  S.  W.  776. 

2.  Again  complaint  is  made  that  the  Infor- 
mation did  not  in  terms  aver  and  state  that 
the  acts  complained  of  are  contrary  to  the 
form  of  the  statute.  This  is  not  required. 
See  article  458,  Code  Cr.  Proc  1895. 

3.  Complaint  is  also  made  of  the  action  of 
the  court  In  permitting  counsel  for  the  state 
to  ask  the  witness  leading  questions,  and  to 
Interrogate  her  touching  her  conference  with 
the  county  attorney  when  the  original  com- 
plaint was  made,  and  also  as  to  the  allega- 
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tlons  contained  In  a  divorce  proceeding  filed 
by  ber  against  appellant  In  allowing  the 
bill  touching  this  matter  the  court  oertlflea, 
what  Is  perfectly  obvloas  from  an  Inspection 
of  the  statement  of  the  facts,  that  the  wit- 
ness was  an  unwilling  and  reluctant,  if  not. 
Indeed,  a  hostile,  witness,  and  had  testified  in 
answer  to  a  question  of  the  county  attorn^ 
that  her  memory  "was  bad  to-day,"  and  also 
that  she  had  stated  In  answer  to  a  number 
of  qnestlons  that  she  did  not  remember. 
Tbereupon  the  county  attorney  asked  the 
questions  complained  of,  stating  that  It  was 
as  a  matter  of  Inducement  and  to  refresh  the 
witness'  memory,  and  that  thereafter  she  did 
answer  that  she  remembered  the  matters 
complained  about  The  witness  was  evident- 
ly very  reluctant  to  state  the  facts.  She  was 
unfriendly  to  the  state,  and  disposed,  as  far 
as  possible,  to  shield  appellant  Being  con- 
fronted with  this  situation  and  condition  of 
affairs,  to  the  end  that  the  real  truth  might 
be  known  and  Justice  reached.  It  was  proper 
for  the  court  to  admit  wide  latitude  to  coun- 
sel for  the  state,  with  a  view  of  refreshing 
the  witness'  memory  and  inducing  her  to 
disclose  the  real  facts  touching  the  matter 
complained  of.  We  think  that,  under  the 
facts  as  presented,  there  was  no  abuse  of 
the  discretion  of  the  court  In  this  matter, 
nor  any  error  for  which  the  Judgment  ought 
to  be  reversed. 

Finding  no  error  in  the  record,  the  Judg- 
ment Is  affirmed. 

McCORD,  J.,  not  sitting. 


THOMPSON  V.  STATa 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  19, 
1910.) 

CanniTAL  Law  {|  1131*)  — Appkai,— Keik- 

STATEMKNT   AFTES  DISMISSAL. 

Where  it  is  deteimined  after  the  dismissal 
of  an  appeal  that  the  term  of  court  in  which 
defendant  was  convicted  was  not  legally  held, 
and  for  that  reason  the  conTiction  was  void, 
the  appeal  will  not  be  reinstated. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  {  2985;   Dec.  Dig.  {  1131. •] 

On  motion  for  reinstatement  of  appeal. 
Denied. 
For  former  report,  see  120  S.  W.  196. 

DAVIDSON,  P.  J.  The  appeal  in  this  case 
was  dismissed  at  the  last  term  of  the  court 
for  want  of  notice  of  appeal  given  and  en- 
tered of  record  in  the  trial  court  120  S.  W. 
19&  It  is  now  sought  to  reinstate  the  case 
by  having  the  notice  of  appeal  entered  at  a 
Bubseqnoit  term  of  the  trial  court  nunc  pro 
tnnc. 

It  is  onnecessary,  in  the  condition  of  the 
case,  to  notice  that  question,  for  the  reason 
that  this  case  has  been  disposed  of  under  re- 
cent decision  in  e:z  parte  Thompson,  123  S. 
W.  612.    In  that  case  it  was  held  that  the 


term  of  court  at  which  ai^ellant  had  been 
convicted  was  illegal,  and,  the  conviction 
having  been  obtained  at  a  time  when  the 
court  could  not  be  legally  held,  appellant 
was  ordered  to  be  discharged  from  the  pen- 
itentiary, to  be  tried  at  a  proper  term  of  the 
court  This  is  the  same  case  disposed  of  in 
that  opinion — the  same  proceedings,  and  the 
same  conviction. 

It  would  be  useless  to  reinstate  the  case 
under  the  circumstances.  The  conviction  be- 
ing illegal,  there  is  nothing  for  this  court  to 
try,  and,  the  matter  having  been  disposed  of 
imder  the  decision  in  Ex  parte  Thompson, 
the  rehearing  will  here  be  denied.  This  case 
will  pass  off  the  docket  nnder  the  dedslMi 
discharging  him  from  the  penitentiary. 

For  the  reasons  stated,  the  case  will  not  be 
reinstated  upon  the  docket,  and  r^earing 
will  therefore  be  denied,  without  detriment 
to  appellant  in  any  future  trial  in  the  dis- 
trict court 

McCORD,  X,  not  sitting. 


GRACY  V.  STATa 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  19. 
1910.) 

1.  Cbiminai,  Law   (5  1129*) —  Appeal— Ab- 

BIONlblENTS  0»  EBKOB— InSOTTICIENCY. 

An  assignment  that  the  court  erred  in  giv- 
ing instructions,  which  does  not  point  out 
why  the  court  erred  and  assign  a  reason  there- 
for, is  insufficient 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  2954-2064;    Dec.   Dig.  | 

2.  Ceimtwal  Law  (g  1038*)  —  Appeal  —  Pbe- 
BEBviNo  Question  fob  Review— Okisbioit 
or  Special  Chabox. 

To  take  advantage  of  the  omission  of  a 
special  charge  in  a  misdemeanor  case,  it  should 
have  been  asked,  and  exception  taken  to  the 
refusal  to  give  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2646;   Dec.  Dig.  i  1038.*] 

Appeal  from  Lampasas  County  Court;  M. 
M.  White,  Judge. 

Robert  Gracy  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

John  A.  Mobley,  Asst  Atty.  Gen.,  for  the 

State. 


DAVIDSON,  P.  J.  This  conviction  was 
had  for  an  alleged  violation  of  the  local  op- 
tion law. 

The  evidence  discloses  that  Walk»  Stokes, 
John  Skinner,  and  O.  H.  Jones  were  on  a 
fishing  excursion  on  the  Colorado  river,  some 
distance  from  the  town  of  Lampasas.  While 
there  they  exhausted  their  supply  of  whisky, 
and  O.  H.  Jones  went  to  the  town  of  Lam- 
pasas to  secure  an  additional  supply.  Stokes 
and  Skinner  gave  him  a  couple  of  notes,  one 
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to  Blcbej  for  13.75,  and  tbe  otber  oddreaaed 
to  appdiant,  tbe  parpose  of  which  was  to 
•ecnre  the  whlaky.  The  note  or  order  for 
I8.7B  was  deUvered,  together  with  tbe  other 
noteu  Jonea  secured  a  gallon  of  whisky  and 
retnmed.  En  ronte  be  stopped  at  the  resi- 
dence of  Landers,  who  had  given  him  $1.25 
with  which  to  purchase  a  bottle  of  whisky 
for  him  (Landers)  while  be  (Jones)  was  in 
Lampasas.  Appellant  received  the  $5;  $3.75 
obtained  for  the  purchase  of  the  whisky  for 
Skinner  and  Stokes,  and  |1.25  given  him  by 
Landers.  On  Jones'  return  from  Lampasas 
to  the  river,  Landers  got  his  bottle  of  whisky, 
and  also  took  another  bottle  from  the  buggy, 
stating  he  wonld  make  it  all  right  with 
Stokes  and  Skinner. 

'  Appellant  testified  that  he  was  working  on 
a  building,  and  Skloner  came  by  and  inquired 
If  he  had  any  whisky,  and  he  gave  Skinner 
a  drink.  Skinner  then  requested  appellant 
to  order  him  a  gallon  of  whisky,  stating  he 
was  going  out  to  the  ranch  and  would  be  back 
before  long.  He  further  stated  that  he  had 
no  money,  and  asked  appellant  to  order  him 
the  whisky  and  pay  for  It,  or,  rather,  to  loan 
him  the  money,  and  pay  for  the  whisky,  and 
that  he  would  return  the  money.  Appellant 
consented  to  do  this,  and  ordered  the  whisky 
from  Temple.  It  came  by  express  about  the 
18th.  On  tbe  18th  Jones  was  In  Lampasas 
and  got  this  whisky.  Appellant's  contention 
was  that  he  had  ordered  the  gallon  of  whisky 
for  Skinner  under  the  circumstances  stated. 
Harris  testified  that  he  was  the  express 
agent  at  Lampasas,  that  he  represented  the 
only  express  company  doing  business  at  that 
place,  and  that  his  books  showed  on  the  18th 
of  January  appellant  received  a  package  of 
Uqnor  weighing  160  pounds;  that  it  was 
shipped  from  Warren,  at  Belton,  and  the 
expenses  on  It  were  not  prepaid ;  that  appel- 
lant paid  same,  which  amounted  to  $1.35; 
that  one  gallon  jug  of  whisky  weighs  about 
18  pounds;  that  he  found  no  other  shipment 
to  appellant,  either  directly  before  or  after 
the  large  shipment  mentioned,  except  one 
bottle  of  whisky  weighing  6  pounds,  which 
was  taken  out  by  defendant  on  the  16th  of 
January.  Appellant  had  testified  that  he  or- 
dered the  whisky  which  came  from  Warren. 
He  stated  he  did  not  send  the  money,  but 
that  the  whisky  came  express  prepaid. 

Appellant  was  recalled  after  the  express 
agent  testified,  and  asked  by  his  attorney  to 
explain  his  meaning  when  he  stated  that  he 
had  received  one  gallon  of  whisky  prepaid  on 
the  18th.  He  stated  that  this  entire  package, 
weighing  160  pounds,  was  consigned  to  him, 
and  that  he  only  had  one  gallon  of  whisky  In 
it;  that  he  carried  the  entire  amount  to  an 
Ino  store,  where  he  opened  it  and  got  out 
bis  whisky,  but  did  not  know  who  ordered 
the  balance  of  the  whisky  in  the  package; 


that  to  Mre  express  diargea  nmeUmei  wv- 
eral  parties  would  dab  together  and  order, 
and  as  thus  ordered  it  would  oil  be  Shipped 
in  one  name;  that  in  tliis  way  tbe  freigbt  or 
express  charges  are  cheaper.  Tliis  is  abont 
the  substance  of  tlie  testimony. 

Tlie  court  charged  the  Jnty,  In  regard  to 
appellant's  theory  of  the  case,  as  follows: 
"Should  yon  believe  ftom  the  evidence,  or 
should  have  a  reasonable  doubt,  that  the  de- 
fendant, acting  as  the  agrat  for  the  witness 
John  Skinner,  ordered  and  come  into  the 
possession  of  the  intoxicating  liqoor,  and  ta 
good  faith  delivered  the  same  to  witness 
Jones  as  the  property  of  the  said  Skinner, 
and  that  defendant  hod  no  interest  in,  nor  re- 
ceived, nor  was  promised,  anything  of  value 
for  so  ordering  and  delivering  such  Intoxi- 
cating liquors  to  the  said  Jones,  yon  wiU  ac- 
quit the  defendant" 

Appellant  asked  tlie  court  to  charge  the 
jury  as  follows,  which  the  court  refused  to 
do:  "If  the  defendant,  Bob  Gracy,  only  acted 
as  the  agent  for  Ja(^  Skinner  in  procuring 
for  him  Intoxicating  liquors,  and  procured 
the  same  from  a  third  party  as  an  act  of  ac- 
commodation to  said  Skinner,  and  had  no  pe- 
cuniary Interest  In  the  price  paid  for  same, 
then  In  that  event  you  will  find  defendant 
not  guilty."  Again,  he  asked  the  following 
charge,  which  was  refused:  "  ♦  •  •  Now, 
In  order  to  convict  defraidant,  yon  must  be- 
lieve from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  was  acting  as 
agent  of  the  whisky  dealer,  from  whom  same 
was  ordered.  In  procuring  said  sale,  or  was 
Interested  in  the  sale  of  said  whisky." 

Appellant  Insists  the  court  was  in  error 
in  not  giving  these  charges.  The  only  man- 
ner in  which  this  matter  Is  presented  is  found 
In  the  motion  for  new  trial,  In  which  it  Is 
stated  that  the  court  erred  In  not  giving  the 
special  Instructions.  Why  this  was  error  is 
not  pointed  out,  and  In  fact  no  reason  Is  as- 
signed why  It  Is  error.  This  is  not  sufficient 
These  matters  are  too  general  to  point  out 
any  error,  or  supposed  error,  on  the  part  of 
the  court 

The  motion  for  new  trial  further  states  the 
court  was  In  error  In  omitting  to  charge  the 
definition  of  a  sale.  There  was  no  special 
charge  asked  in  this  respect  and,  this  being 
a  misdemeanor,  in  order  to  take  advantage  of 
this  omission,  a  special  charge  should  have 
been  asked,  and  exception  taken  to  the  court's 
charge,  and  the  refusal  to  give  special  In- 
struction. This  Is  well  settled.  As  tbe  mat- 
ter is  presented,  we  are  of  opinion  that  this 
court  cannot  review  these  matters. 

As  the  record  Is  before  us,  we  are  of  opin- 
ion there  is  no  sufficient  reason  why  the  con- 
viction should  be  set  aside,  and  the  judgment 
reversed.  Therefore  It  Is  ordered  that  it  b* 
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PIPBE  T.  STATE. 
(Court  o(  Criminal  AppealB  of  TezBS.    Jan.  12, 

mo.) 

1.  CBmiif  Ai.  Law  (|  lltt*)— Botjmgb  oh  Mo- 
tions «)■  N«w  tbiai^Ebview— PBESxnip- 

TI0R8. 

Where  the  affidavit  in  support  of  the  mo- 
tion for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  averred  facts  with  great  par- 
ticularity, so  that  the  state  could  easily  meet  it, 
bad  the  facts  I>een  untrue,  and  there  was  no 
attempt  bv  the  state  to  meet  it,  the  court  on 
appeal  will  presume  that  the  matters  are  cor- 
rectly stated  in  the  affidavit 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  <S  8014,  8016;  Dec.  Dig.  i 
1141.*] 

2.  Criminal  Law   (§  940*)— New  TMai— 
Newlt  Discotkbed  Evidence.  ' 

Where,  on  a  trial  for  aggravated  assault, 
the  evidence  was  conflicting  on  the  issue  wheth- 
er accused  swore  at  and  threatened  prosecu- 
trix, and  ran  after  her  with  an  ax,  and  attempt- 
ed to  strilce  her,  a  new  trial,  on  the  ground  of 
newly  discovered  evidence  disclosing  the  fact 
that  a  third  person  had  told  prosecutrix  that 
she  must  swear  that  accused  took  up  an  ax  and 
attempted  to  strike  her,  should  be  granted,  be- 
cause the  newly  discovered  evidence  showed  a 
conspiracy  of  the  third  person  and  prosecutrix 
to  bring  about  a  conviction  on  perjured  testi- 
mony. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2324,  2325;  Dec.  Dig.  I 
»40.*1 

&  ASSAtTLT  AND  BaTTERT  (I  06*)— AOORA VAT- 
ED  Assault— Evidence— INSTRUCTIONS. 
Where,  on  a  trial  for  aggravated  assault, 
accused  showed  that  he  was  not  within  the 
reach  of  prosecutrix,  accused  was  entitled  to 
an  affirmative  charge  submitting  his  side  of  the 
case,  though  his  testimony  was  controverted. . 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  i  148 ;   Dec.  Dig.  §  06. •] 

Appeal  from  Ellis  Comity  Conrt;  J.  T. 
Spencer,  Judges 

Bob  Piper  was  convicted  of  aggravated  as- 
sault, and  he  appeals.  Reversed  and  remand- 
ed. 

Clyde  F.  Winn,  for  appellant  P.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  an  agsravated  assault  upon  Mahala 
Drake,  a  woman. 

The  state's  case  is  sustained  by  the  testi- 
mony of  the  witness  Mabala  Drake,  who  tes- 
tlfled  about  as  follows:  That  appellant  and 
two  other  white  men  came  by  her  house  in  a 
buggy.  She  remarked  to  them:  "This  ain't 
a  public  road  through  here.  Mr.  Harbin  had 
told  us  not  to  let  anybody  i>ass  through  the 
farm."  Appellant  replied:  "I  don't  give  a 
damn."  She  said:  "Tou  talk  so  bigoty  about 
it  I  was  Just  going  to  tell  you  the  way 
through  here."  Api)ellant  said:  "Damn  you." 
Witness  says:  "He  acted  sorter  like  he  was 
going  to  come  towards  m&  I  said:  'Don't 
come,  or  I'll  blow  your  brains  out'  I  don't 
know  when  he  Jumped  out  of  the  buggy.  He 
■aid:  'What  in  the  hell  and  Ood  damnation 
do  I  care  for  your  gun?    7on  damn  black 


bitch,  111  cut  your  head  open  with  this  ax.' 
He  was  picking  up  the  ax  when  he  said  this. 
I  ran.  I  liave  no  Idea  at  all  how  far  off  my 
husband  was.  Bob  Piper  ran  up  to  the  front 
door  of  the  house  in  which  I  was  standing 
when  we  were  talking  to  each  other,  and  I 
turned  and  ran  out  of  the  back  door  of  the 
house.  Bob  Piper  came  in  at  the  front  door. 
He  struck  at  me  two  times  with  the  ax,  but 
did  not  hit  me.  When  he  got  into  the  front 
door,  I  ran  out  of  the  room  through  the 
middle  door.  It  was  a  small  room.  Bob 
Piper  did  not  run  out  of  the  back  door  after 
me.  When  I  got  out  of  the  back  door,  I  called 
to  my  husband."  The  road  these  men  were 
traveling  ran  In  about  8  or  10  feet  of  the 
house,  and  had  been  used  by  the  public  for 
15  years  or  longer. 

The  two  Tittle  boys  were  in  the  buggy 
with  appellant  As  soon  as  the  trouble  came 
up,  they  drove  off  down  in  the  gully  some 
20  steps  away.  They  both  testified  to  prac- 
tically the  same  thing,  and  almost  identically 
in  the  same  manner:  That  they  were  driv- 
ing along  the  road  going  to  Chambers  creek 
fishing,  as  was  appellant  That  they  were  in 
a  road  commonly  used  by  the  public  in  going 
to  and  from  Chambers  creek.  About  a  mile 
from  the  creek  they  passed  a  negro  cabin, 
in  the  front  door  of  which  stood  the  witness 
Mahala  Drake.  Appellant  said  to  her:  "Ain't 
you  afraid  your  house  will  blow  off  the 
blocks?"  The  house  was  up(m  high  blocks, 
and  there  had  been  recently  a  storm  in  the 
neighborhood.  That  Mahala  Drake  replied: 
"This  is  no  public  passway  through  here,  and 
you  can't  go  through  here."  Appellant  re- 
plied: "We  are  already  on  our  way,  and 
will  go  through  this  time."  Mahala  Drake 
said:  "White  man,  don't  you  start  nothing 
here;  I've  got  a  gun  here,  and  I  will  blow 
your  brains  out."  And  as  she  said  this  she 
turned  back  into  the  house.  Appellant  Jump- 
ed out  of  the  buggy,  and  grabbed  up  an  ax, 
and  ran  hurriedly  towards  the  door.  At  this 
Juncture  the  two  Tittle  boys  drove  down  in 
the  ravine,  which  was  about  6  or  8  feet  deep, 
and  some  15  or  20  steps  from  the  bouse. 
They  both  denied  emphatically  that  appel- 
lant cursed  Mahala  Drake,  or  used  any  pro- 
fane language  imputed  to  him  by  her.  When 
Mahala  Drake  said,  "This  is  not  a  public 
passway  through  here,"  appellant  did  not 
reply,  "I  don't  give  a  damn."  Nor  did  he 
r^ly  to  Mahala  Drake  when  she  said,  "I've 
got  a  gun  here,  and  I  will  blow  your  brains 
out"  Appellant  did  not  reply:  "What  In 
the  hell  and  Ood  damnation  do  I  care  for 
your  gtm?  You  damn  black  bitch,  I'll  cut 
your  head  open  with  this  ax."  He  did  not 
say  this,  or  anything  like  this.  They  did 
not  see  what  occurred  after  they  drove  away. 

Appellant  took  the  stand  in  his  own  be- 
half, and  stated  he  had  lived  in  that  neigh- 
borhood 25  years,  and  practically,  as  did  the 
Tittle  boys,  that  they  were  going  fishing  over 
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a  road  through  the  Harbin  farm,  which  bad 
been  used  for  15  years  by  the  public  tn 
going  to  and  from  the  Chambers  creek. 
When  they  came  to  the  negro  cabin  referred 
to,  Mahala  Drake  was  standing  In  front  of 
the  door.  He  remarked  to  her:  "Ain't  you 
afraid  your  house  will  blow  off  of  those  high 
blocks?"  She  replied:  "This  ain't  no  public 
road  through  here,  and  you  can't  go 
through."  Appellant  replied:  "Well,  we've 
done  started  now,  and  we  will  go  through 
this  time."  She  said:  "White  man,  don't 
you  start  anything  here ;  I've  got  a  gun,  and 
I'll  blow  your  brains  out"  When  she  said 
this,  appellant  says  she  tamed  around  and 
started  back  In  the  house,  and  tliat  he  jump- 
ed out  of  the  buggy,  picked  up  an  az  that 
was  lying  near,  and  said:  "Do  not  get  that 
gun;  if  you  do,  you  will  have  to  use  it" 
Ai^lant  says  he  ran  hurriedly  towards 
her.  When  she  saw  blm  coming  she  ran  out 
of  the  back  door  of  her  house.  He  was  then 
at  the  front  door,  but  did  not  go  into  the 
house.  He  did  not  strike  at  her  with  the  ax ; 
was  not  close  enough  to  her  to  hit  her  with 
it  He  further  says,  when  he  saw  her  run 
out  at  the  back,  he  turned  and  went  back 
to  the  buggy,  and  they  went  away.  He 
says:  "I  got  the  ax  and  ran  towards  the 
negro  woman,  Mahala  Drake,  solely  for  the 
purpose  of  preventing  her  from  getting  a  gun 
and  shooting  me."  He  got  In  his  buggy,  and 
they  went  on  their  fishing  excursion.  He 
testified  he  did  not  use  the  language  imputed 
to  him  by  the  woman,  and  that  it  was  "en- 
tirely false  and  untrue";  that  he  used  no 
vulgar  or  profane  language  of  any  kind  to- 
wards her  on  this  or  any  other  occasion. 
This  is  practically  the  case  on  the  fact& 
1.  Among  other  things,  appellant  sought  a 
new  trial  on  the  ground  of  newly  discovered 
evidence.  Without  going  Into  a  detailed 
statement  of  these  matters,  the  evidence  Is 
set  forth  in  an  affidavit  of  the  witness  Fer- 
guson about  as  follows:  He  says  he  was  sum- 
moned as  a  witness  by  the  state  in  the  above 
styled  and  numbered  cause,  and  was  at- 
tendant as  a  witness  in  the  trial  of  said  case, 
and  that  at  the  time  of  the  trial  of  said 
case  he  lived  near  the  village  of  Avalon, 
Tex.,  on  a  farm  under  the  management  of 
W.  D.  McCIure,  and  tliat  he  still  resided  near 
said  village  of  Avalon,  and  that  he  was  per- 
sonally acquainted  with  W.  D.  McClure  since 
February,  1909,  and  also  acquainted  with 
Mahala  Drake  for  the  same  length  of  time. 
"I  further  testify  that  I  heard  the  following 
conversation  between  W.  D.  McClure  and 
Mahala  Drake,  about  1  o'clock  p.  m.,  June 
15,  1909,  at  the  home  of  W.  D.  McClure,  near 
Avalon,  Tex.,  at  his  lot  gate;  these  persons 
being  present,  W.  D.  McClure,  Jordan  Wat- 
son, Mahala  Drake,  Dave  Aikens,  and  myself, 
and  the  conversation  between  the  said  Mc- 
Clure and  Mahala  Drake,  being  as  follows: 
W.  D.  McClure  called  Mahala  Drake  off  about 
10  feet  from  me,  and  said  to  her:  'Ton  must 
Bwear  that  Bob  Piper  picked  up  the  ax,  and 


that  he  threw  it  at  yon,  then  picked  it  up 
and  ran  to  the  door,  and  went  into  the  house 
and  struck  at  you  twice.'  Mahala  Drake  re- 
plied to  McClure:  'All  right  I  will  swear 
it'  My  business  over  there  was  to  come  to 
-Waxahachie  with  McClure,  as  I  was  sum- 
moned as  a  witness  by  the  state  in  this 
case  against  Bob  Piper  for  striking  at  the 
negro  woman,  Mahala  Drake,  with  an  ax.  I 
heard  W.  D.  McClure  say  several  times  be- 
fore the  trial  of  this  case  that  he  was  going 
to  stick  Bob  Piper  if  he  could,  and  •was  go- 
ing to  make  it  as  hard  for  Bob  Piper  as  he 
could.  On  the  afternoon  of  June  15,  1909, 
myself,  W.  D.  McClure,  Mahala  Drake,  Dave 
Aikens,  Millard  Runnels,  and  Jordan  Wat- 
son came  to  Waxahachie,,  Tex.,  and  later 
in  the  evening  of  the  same  day,  about  dark, 
on  the  south  side  of  the  public  square,  about 
midway  of  the  curb,  and  near  same,  which 
runs  along  the  south  side  of  the  courthouse 
lawn,  W.  D.  McClure  called  myself,  Mahala 
Drake,  Dave  Aikens,  Millard  Runnels,  and 
Jordan  Watson,  and  said  to  us:  'We  want 
to  find  out  and  agree  on  what  we  are  going 
to  swear,  as  we  are  going  to  have  to  work 
this  thing  close  to  stick  Bob  Piper.'  Mc- 
Clure then  said  to  Mahala  Drake:  'You  are 
going  to  swear  what  I  told  you  to,  are  you?' 
and  Mahala  Drake  replied:  'Xes.'  I  first 
told  Bob  Piper  about  this  about  four  weeks 
ago,  at  Avalon,  EHls  county,  Tex." 

This  communication  by  Ferguson  to  appel- 
lant was  subsequent  to  his  trial,  and  was 
made  a  part  of  the  amended  motion  for  a 
new  trial.  The  other  matters  connected  with 
the  motion  for  a  new  trial  show  that  ap- 
pellant was  Ignorant  of  the  matters  set  out 
by  Ferguson,  as  were  Ills  attorneys,  until 
the  communication  by  Ferguson  to  appellant 
This  testimony,  in  a  certain  sense,  is  im- 
peaching; but  it  is  more  than  that  It  shows 
a  conspiracy  on  the  part  of  McClure  and 
this  woman  to  bring  about  an  Illegal  con- 
viction on  manufactured  or  perjured  testi- 
mony. If  Ferguson's  statement  is  correct 
There  Is  no  controverting  affidavit  nor  any 
attempt  at  controverting  this  affidavit  of  Fer- 
guson, and  it  stands  In  the  record  uncontro- 
verted  and  unlmpeached,  although  names  of 
witnesses,  the  language  used,  and  particu- 
larities of  the  transaction  occurring  between 
McClure  and  Mahala  Drake,  and  the  other 
things  mentioned  tn  the  affidavit  of  Fergu- 
son, were  set  out  with  great  particularity 
in  said  affidavit  The  state  could  have  easily 
met  this  affidavit  and  the  facts  set  out  In 
it  if  they  were  not  true,  by  the  testimony  of 
the  parties  named  by  Ferguson  as  being  pres- 
ent at  both  conversations  mentioned  by  lilm ; 
but  the  state  did  not  see  proper  to  do  bo,  nor 
was  there  any  attempt  on  the  part  of  the 
state  to  meet  this  affidavit  We,  therefore, 
will  presume  that  the  matters  are  correctly 
stated  in  said  affidavit  This  evidence  was 
of  such  nature,  importance,  and  character  as 
that  the  trial  court  should  have  granted  the 
new  trial  under  clrcimistancea  stated.    These 
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matten  were  directly  pertinent  to  tbe  crudal 
point  relied  upon  by  the  state  for  conviction, 
to  wit,  that  appellant  followed  Mahala  Drake 
In  the  house  and  struck  at  her  twice  with 
the  ax;  and  because  a  new  trial  was  not 
granted  the  Judgment  will  here  be  reversed. 

2.  There  la  another  matter  that  It  Is  well 
enough  to  call  the  court's  attention  to  In 
reference  to  the  charges.  The  court  charged 
the  jury  the  statute  with  reference  to  the 
ability  of  a  party  making  the  assault  to  com- 
mit said  assault  by  the  use  of  the  means 
with  which  he  attempts  It,  and  must  be  with- 
in distance,  etc.  He  also  charged  that  it 
would  follow  that  one  who  is,  at  the  time  of 
making  an  attempt  to  commit  a  battery,  un- 
der such  restraint  as  to  deprive  him  of  the 
power  to  act,  or  who  is  at  so  great  a  distance 
from  the  person  assailed,  as  that  he  cannot 
reach  his  person  by  the  use  of  the  means 
with  which  he  makes  the  atteutpt,  is  not 
guilty  of  an  assault;  and  also  in  reference 
to  the  use  of  any  dangerous  weapon,  or 
the  semblance  thereof,  in  an  ang^T  or  threat- 
ening manner,  with  intent  to  alarm  another, 
etc.  These  general  definitions  were  given, 
but  not  in  applying  the  law  to  the  facts. 
Appellant  asked  a  special  charge  directly  ap- 
plying these  matters  to  the  facts  of  the  case, 
which  was  refused.  Upon  another  trial  this 
special  charge  should  be  given.  The  issue  is 
sharply  raised  by  the  testimony  that  appel- 
lant was  not  within  the  reach  of  the  woman. 
While  to  some  extent  it  Is  a  -controverted 
issue,  yet  the  accused  has  the  legal  right  to 
have  his  side  presented  fully  and  aflSrma- 
tlvely  to  the  jury. 

The  judgment  is  reversed,  and  the  cause 
la  remanded. 

UcGORD,  J.,  not  sitting. 


MAJORS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  19, 

1910.) 

1.  ASSAtTLT    AND    BaTTEBT    (§    83*)— CBIMINAL 

Pbosecution— Evidence. 

Id  a  prosecution  for  aggravated  assault,  tes- 
timony that  almost  immediately  after  the  quar- 
rel began,  but  after  the  alleged  assault,  defend- 
ant's brother  shot  the  father  of  the  prosecuting 
witness ;  there  being  no  evidence  of  a  conspir- 
acy between  defendant  and  his  brother  as  to  the 
quarrel,  and  such  act  of  shooting  being  that  of 
a  mere  bystander. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  fS  128-180;  Dec.  Dig.  { 
83.*] 

2.  WrrRKSBES  (8  343*)— Bvidbnoe  Aftectino 
CBEDiBiLrrr— Pkndenct  of  Cbiminal  Fbos- 

ECimON. 

Where  defendant's  brother  was  a  witness 
in  his  l)ehalf  in  a  prosecution  for  assault,  as 
affecting  his  credibility  it  may  be  shown'  that  a 
criminal  prosecution  is  pending  against  him  for 
shooting  the  father  of  prosecuting  witness  at 
the  time  of  the  alleged  assault. 

[E3d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  1126;   Dec.  Dig.  |  345.*] 


Appeal  from  Hopkins  County  Court ;  T.  J. 
Russell,  Judge. 

Dud  Majors  was  convicted  of  aggravated 
assault  and  he  appeals.    Reversed. 

Leach  &  Allen,  for  appellant  John  A. 
MoWey,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  charged  In 
the  county  court  of  Hopkins  county  by  In- 
formation with  committing  an  aggravated 
assault  upon  the  person  of  one  Elmer  Castle 
by  striking  him  with  a  chair,  which  was  al- 
leged to  be  a  deadly  weapon.  He  was  con- 
victed on  trial  of  elmple  assault,  and  his  pun- 
ishment assessed  at  a  fine  of  $5. 

There  are  a  great  many  questions  present- 
ed on  the  appeal,  some  of  which  will  not 
arise  on  another  trial,  and  others  of  which 
are  not  eerlous  or  important  We  have  con- 
cluded that  the  case  should  be  reversed  on 
account  of  the  admission  of  certain  evidence 
with  reference  to  Eno3  Majors  shooting  John 
Castle,  father  of  the  prosecuting  witness. 
The  parties  lived  In  or  near  the  village  of 
SaltlUo.  John  and  Elmer  Castle  were  en- 
gaged in  the  lumber  business,  and  Enos  and 
Dud  Majors  were  engaged  in  and  employed 
about  a  small  store.  In  the  rear  of  which 
was  a  restaurant  On  the  day  of  the  dlflS- 
culty  some  negotiations  were  had  with  ap- 
pellant and  his  brother  by  the  Castles  with 
reference  to  the  purchase  of  a  lot  on  which 
to  establish  a  lumber  yard.  During  this 
conversation  something  was  said  about  Enos 
Majors  owing  Castle  a  small  bill.  In  the 
course  of  the  conversation  Enos  claimed  to 
have  paid  the  amount,  and  stated  that  he 
had  sent  the  money  by  appellant  The  prose- 
cuting witness,  Elmer  Castle,  who  seems  to 
have  been  the  active  spokesman  touching 
this  part  of  the  conversation,  denied  having 
received  it  Appellant  claimed  to  have  paid 
the  money  to  him  In  person.  Elmer  Castle 
left  the  store  to  get  his  books,  to  show  by 
them  that  it  had  never  been  paid.  Up  to 
this  time  there  was  slight.  If  any,  evidence 
of  anger  or  unpleasantness.  However,  im- 
mediately on  return  of  Elmer  Castle,  accord- 
ing to  his  testimony,  on  his  again  denying 
that  the  money  had  been  paid,  appellant 
picked  up  a  chair  and  endeavored  to  strike 
him  with  It;  that,  seeing  appellant  approach- 
ing -with  a  chair,  he  grabbed  another  chair, 
and  the  two  chairs  met  somewhat  in  mid- 
air; that  thereupon  they  each  threw  down 
their  chairs  and  undertook  to  fight  with  their 
fists.  Elmer  Castle  testified  that  he  contin- 
ued to  ward  off  the  blows  of  appellant,  say- 
ing to  him  that  he  did  not  come  there  to 
fight;  that  appellant  pressed  on  him,  and 
finally  g^)t  him  down  over  some  cross-ties, 
got  a  large  stick,  which  the  witness  knocked 
out  of  his  hand,  and  after  this  that  appel- 
lant choked  him  very  severely,  notwithstand- 
ing his  cries  for  help;  and  that  after  chok- 
ing him  some  time  he  was  interrupted  by  his 
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wife  and  a  neighbor,  and  induced  to  cease 
assaulting  him. 

Appellant  and  bla  brother,  Enos  Majors,  as 
well  as  his  nephew,  Burt  Majors,  gave  a 
very  different  account  of  the  matter,  all  of 
which  is  favorable  to  their  side.  Xhey  tes- 
tified, omitting  many  matters  of  mere  induce- 
ment, that  after  the  prosecuting  witness  had 
■  returned  with  his  boolcs,  and  when  appellant 
had  again  stated  that  he  had  paid  Elmer 
Castle,  he  called  him  a  liar,  and  that  finally 
Dud  Majors,  appellant,  said,  "Let  me  see 
your  books;  I  know  I  paid  you;"  that  El- 
mer Castle  said,  "You  are  a  damn  liar,"  and 
picked  up  a  chair,  and  struck  at  appellant, 
who  caught  it  with  his  hand,  and  kept  the 
chair  between  them,  and  finally  got  it  out  of 
his  hands,  and  grabbed  him,  and  put  bim  be- 
tween himself  and  John  Castle,  who  was  try- 
ing to  get  to  appellant  with  a  drawn  knife 
in  his  hands.  Appellant  testifies  to  this 
same  effect,  and,  further,  that  Elmer  Castle 
was  trying  to  get  a  knife  out  of  his  pocket, 
continually  reaching  his  right  hand  towards 
his  pants  pocket,  and  that  his  following  bim 
up  and  striking  his  hand  was  to  keep  him 
from  getting  his  knife.  The  testimony  of  ap- 
pellant was  restricted  well  within  these  lines. 

On  the  trial  the  state  was  permitted  to 
prove  on  cross-examination  by  Dud,  Burt, 
and  Enos  Majors  that  almost  Immediately 
after  the  difficulty  began,  but  after  the  as- 
sault with  the  chair  must,  under  all  the  tes- 
timony, have  been  accomplished,  if,  in  fact, 
such  assault  was  made,  Enos  Majors,  seeing 
the  elder  Castle  undertaking  to  assault  ap- 
pellant with  his  knife,  called  out  to  bim 
three  times,  "Stop!  stop!  stop!"  right  fast, 
and  then  shot  John  Castle  with  a  pistol, 
which  wound  paralyzed  his  arm,  and,  as  he 
stated,  the  bullet  yet  remained  In  his  neck, 
infiicting  a  most  serious  wound  upon  him. 
To  the  admission  of  this  testimony  objection 
was  made,  for  that  same  was  immaterial,  ir- 
relevant, and  highly  prejudicial  to  the  rights 
of  appellant,  there  being  no  evidence  of  a 
conspiracy  between  Enos  Majors  and  appel- 
lant pertaining  to  the  fight  then  being  en- 
gaged in  with  Elmer  Castle;  that  the  acts 
of  Enos  Majors  were  not  binding  on  him, 
and  could  not  affect  his  rights  In  his  trial, 
and  he  was  not  responsible  for  same ;  that 
they  were  the  acts  of  a  bystander,  without 
the  knowledge  or  acquiescence  of  appellant; 
tliat  same  threw  no  light  on  the  transaction, 
and  toided  to  prove  no  material  issue  in  the 
cause ;  that  they  were  not  res  gestee  between 
the  parties  Immediately  concerned,  but  were 
events  happening  at  the  same  time  and  place 
between  other  parties,  all  the  testimony  show- 
ing that  the  same  were  absolutely  separable 
from  and  had  no  material  connection  with 
the  facts  of  defendant's  case,  but  that  this 
was  an  independent  and  distinct  transaction, 
occurring  between  other  and  different  par- 
ties   than    himself    and    Elmer    Castle.      It 


should  be  stated  that  the  evidence  farther 
showed  that  Enos  Majors  was  a  cripple,  who 
could  not  stand  up,  except  supported  by  two 
cmtches. 

There  is  nothing  in  the  evidence,  as  we 
read  the  statement  of  facts,  to  suggest  any 
anticipation  of  any  difficulty  until  at  the 
Immediate  moment  that  same  occurred.  The 
act  of  firing  was  done  after  all  the  evidence 
shows  that  the  use  of  the  chairs  bad  been 
abandoned.  There  is  no  evidence  of  acting 
together  in  the  commission  of  the  original 
offense,  if  such  offense  was  committed;  nor 
is  there  any  evidence  to  show  that  appellant 
invited,  or  even  knew  of,  the  interposition  of 
his  brother  in  the  difficulty.  We  think,  in 
view  of  all  the  facts,  that  the  details  of  this 
shooting  should  not  have  been  admitted.  In 
view  of  the  fact  that  Enos  Majors  testified 
that  a  case  against  him  was  yet  pending,  it 
was,  of  course,  proper  to  show,  as  affecting 
his  credibility,  the  fact  of  a  charge  pending 
in  the  courts  against  him ;  but  we  think  that 
the  details  of  the  shooting,  and  particularly 
the  seriousness  of  the  wound  inflicted  by 
him  on  Elmer  Castle's  father,  ought  not  to 
have  been  admitted  against  this  appellant 
The  following  cases,  while  not  directly  In 
point,  seem  by  fair  analogy  to  sustain  these 
views,  which  are  undoubtedly  on  principle 
sound:  Ex  parte  Kennedy,  57  S.  W.  648, 
and  Baker  v.  State,  45  Tex.  Cr.  R.  892,  77 
S.  W.  618. 

For  the  error  pointed  out,  the  Judgment  is 
reversed,  and  the  cause  is  remanded. 

McCORD,  J.,  not  sitting. 


JOHNSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Janl  12, 
1910.) 

1.  Cbiminai,  Law  (|  814»)— Appeai^Pkeseb- 
VATioN  Below— BiLi,  or  Exceptions— Re- 
fusal or  Chaboes. 

Where,  in  a  criminal  case,  there  was  no 
showing  that  any  statements  or  confegsions  were 
made  by  accused,  there  was  no  error  in  refusing 
a  requested  charge  that  any  statement  made  by 
him  in  another's  presence,  or  any  confession, 
was  made  while  be  was  nnder.  arrest,  and  there- 
fore not  competent  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1864,  1865;  Dec.  Dig.  | 
814.*] 

2.  Labcbnt  (§  63»)  —  Pboseodtiow— Sum- 
ciERCT  OF  Evidence. 

In  a  prosecution  for  theft  of  a  bay  hone, 
which  accused  was  shown  to  have  exchanged  for 
a  sorrel,  evidence  held  to  show  that  accused  was 
in  exclusive  irassession  of  the  bay  when  he 
swapped  it  for  the  soarel. 

[Ei.    Note.— For   other   cases,    ses    Larceny. 
Cent  Dig.  t  163;   Dec.  Dig.  {  63.*1 
a  Cbiuinal  Law  (J  814*)— Chaboes  —  Con- 

FORMITT   TO   EVIDENCE. 

Where  the  evidence  showed  that  accused 
had  the  exclusive  possession  of  the  bay  horse, 
alleged  to  have  l>een  stolen,  when  he  swapped 
it  for  a  sorrel,  a  charge  that  unless  the  Jury  be- 


•ror  othar  eatas  sm  sUDe  topic  and  lactlon  NUMBER  In  Dec.  *  Am.  Digs.  U07  to  data,  *  RaporUr  ladszM 


Digitized  by  VjOOQIC 


Tar) 


SMITH  V.  8TATK. 


665 


Uercd  that  mccnsed  wai  in  the  excluBive  pos- 
aeMion  of  the  hone  claimed  to  have  been  stolen, 
and  farther  find  that  he  stole  it,  they  should  ac- 
quit, was  properly  refused. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law^  Cent   Dig.  ti   ld7»-1885;    Dec.   Dig.    { 

Appeal  from  Criminal  District  Court,  Dal- 
las Ooimty;  Robert  B.  Seay,  Judge. 

Will  Johnson  was  convicted  of  horse  theft, 
and  he  appeals.    Affirmed. 

John  A.  Mobley,  Asst  Atty.  Gen.,  for  the 
SUt& 

DAVIDSON,  P.  3.  This  conviction  was 
for  horse  theft;  the  punishment  being  as- 
sessed at  four  years'  confinement  in  the  peni- 
tentiary. 

The  alleged  owner  lost  a  bay  horse,  de- 
scribed by  the  witnesses  as  having  a  white 
spot  in  his  face  and  three  white  feet  A 
witness  for  the  state  saw  appellant  in  pos- 
session of  this  horse  early  one  morning.  He 
further  saw  him  take  the  harness  from  the 
borse,  and  turn  him  over  to  another  party 
whose  name  is  given,  and  receive  from  the 
other  party  a  sorrel  borse,  to  which  appel- 
lant transferred  the  harness  he  had  taken 
from  the  bay  horse.  There  are  other  facts 
and  circumstances  In  the  case  sustaining  the 
state's  case.  Appellant's  theory  was  that  he 
did. not  take  the  alleged  stolen  horse,  and 
that  at  the  time  state's  witness  saw  him  with 
the  horse  he  was  simply  getting  the  sorrel 
horse  from  the  party  referred  to  in  order 
to  train  him  to  harness.  These  matters  were 
in  evidence  before  the  jury,  and  we  are  of 
opinion  the  evidence  is  sufficient  to  sustain 
the  state's  contention  that  appellant  was  the 
party  who  took  the  horse. 

1.  Appellant  asked  first  a  peremptory  in- 
struction of  acquittal,  which  was  refused. 
Then  he  also  requested  the  court  to  charge 
the  Jury  that  any  evidence  of  any  statement 
made  by  the  defendant  to  or  la  the  presence 
of  the  witness  Cooi)er,  If  any  such  statement 
was  made,  was  made  while  the  defendant 
was  under  arrest,  and,  therefore,  not  com- 
petent evidence  to  be  considered.  A  similar 
charge  was  asked  in  regard  to  the  same  mat- 
ter or  statements  or  confessions  made  to 
Brltton,  and  the  charge  was  put  in  another 
form  by  requested  instruction  not  to  consid- 
er the  evidence  of  either  or  both  of  the  wit- 
nesses Brltton  and  Cooper  as  to  any  such 
statements.  We  are  of  opinion  the  court 
did  not  err  in  refusing  these  instructions. 
There  was  no  bill  of  exceptions  reserved 
showing  that  any  statement  or  confessions 
were  made,  and  the  statement  of  facts  does 
not  Incorporate  any  statement  or  confession 
of  the  appellant  There  was  no  predicate, 
tiierefore,  as  we  understand  this  record,  for 
requesting  such  Instructions. 

Z  Another  charge  was  asked  to  the  effect 
that  unless  the  Jury  should  believe  beyond 
a  reasonable  doubt  that  defendant  was  In' 


ezcluslve  possession  of  the  borse  alleged  t» 
have  been  stolen,  and  further  find  b^ond 
a  reasonable  doubt  that  the  defendant  did 
steal  said  horse,  they  will  acquit  the  de- 
fendant This  was  refused  The  court  In- 
structed the  Jury  that  unless  they  should 
find  that  appellant  committed  the  theft  they 
should  acquit,  and  also  gave  a  very  dear 
charge  In  reference  to  circumstantial  evi- 
dence. As  we  understand  the  facts,  there 
was  no  question  of  the  fact  that  appellant 
was  in  possession  of  a  bay  horse.  He  claim- 
ed that  the  horse  did  not  belong  to  him  at 
the  time,  but  was  In  possession  of  another 
party.  Under  the  circumstances  stated  above 
— that  Is,  the  state's  witness  testified  that 
ai^>ellant  had  the  possession  of  the  horse, 
and  took  the  harness  off  of  the  iMrse,  and 
swapped  it  to  another  man  for  a  sorrel 
horse;  that  appellant  immediately  took  the 
harness  off  of  the  bay  horse,  and  put  It  on 
the  sorrel  horse  that  he  got  from  another 
party;  that  the  other  party  transferred  his 
harness  to  the  bay  horse — ^It  was  not  error 
to  refuse  the  ctiarge.  Elach  one  of  them 
seemed  to  have  been  driving  in  a  separate 
buggy.  Though  appellant  said  the  other  man 
had  possession  of  both  horses,  yet  It  is  evi- 
dent that  appellant  was  driving  the  bay 
horse  at  the  time,  and  took  the  bay  horse 
from  his  buggy,  and  turned  him  over  to  the 
other  party,  and  received  in  exchange  the 
sorrel  horse.  Under  the  circumstances  we 
are  of  opinion  that  the  evidence  shows  that 
appellant  was  in  the  exclusive  possession  of 
the  bay  horse  at  the  time  of  the  exchange  or 
swap,  and  therefore  this  charge  was  not 
called  for.  Appellant  did  not  in  any  way 
undertake  to  account  for  the  fact  that  his 
buggy  was  at  the  point  in  Dallas  where  he 
and  the  state's  witness  showed  that  It  was, 
whldi  was  near  the  Jail,  upon  any  other 
theory  than  appellant  had  driven  it  there 
with  the  bay  horse  hitched  to  it  Appellant 
testified,  and  It  is  shown  t)eyond  dispute,  that 
appellant  lived  In  another  and  dlstaiH  part 
of  the  dty.  This  matter  occurred  early  tn 
the  morning.  We  are  of  opinion  there  is  no 
sufficient  error  in  this  matter,  if  any  at  all, 
which  would  require  a  reversal  of  the  Judg- 
ment 
The  Judgment  Is  therefore  affirmed. 


SMITH  T.  STATB. 

{Court  of  Criminal  Appeals  (rf  Texas.    Jan.  12, 
IMO.) 

1.  indictveitt  and  irfobicatior  (t  122*)— 
Vabiancb  Between  Coicflaint  and  In- 
fobuation. 

Where  the  complaint  charges  an  assault 
with  "a  knife  and  with  a  chair,"  and  the  in- 
formation charges  that  the  assault  was  made 
with  "fists  and  a  chair,"  the  variance  is  fatal. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  322;  Dec  Dig. 
i  122.»] 
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Z  CitiiaNAi.  Law  (}  878*)— Good  and  Bad 

Counts— Effect  of  Genebal  Vebdict. 
Where  there  ia  a  fatall;  defective  count  in 
an  information,  and  the  case  is  submitted  on  all 
connts,  a  general  verdict  of  conviction  cannot 
stand. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  20OS,  2099;  De&  Dig.  i 
878.  •] 

8.  Criminal  Law  (8  1189*)  —  Appeal  —  Dis- 
position OF  Cause. 

Where  there  is  a  good  count  in  the  informa- 
tion, on  reversal  of  a  general  verdict  of  convic- 
tion for  defects  in  one  count,  the  cause  will  be 
remanded  for  a  new  trial,  rather  than  dismissed. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  3225-3227;  Dec.  Dig.  S 
1189.*] 

Appeal  from  Erath  County  Court;  J.  B. 
Keith,  Judjire. 

John  E.  Smith  was  convicted  of  aggravat- 
ed assault,  and  appeals.    Reversed. 

L.  N.  Frank  and  B.  E.  Cook,  for  appellant 
John  A.  Mobley,  Asst  Atty.  Oen.,  for  the 
State. 

BAMSEX,  3.  Appellant  was  charged  by 
Information  filed  in  the  county  court  of 
Erath  county  with  aggravated  assault  There 
were  two  counts  contained  in  the  complaint 
and  Information,  one  charging  that  the  as- 
sault was  made  whUe  the  Justice  court  of 
precinct  No.  1  of  said  county  was  in  session, 
and  the  other  charging  that  the  asault  was 
made  with  a  deadly  weapon.  In  the  flrst 
count  it  is  charged  that  appellant  "did  then 
and  there  unlawfully  commit  an  aggravated 
sissault  in  and  upon  A.  P.  Young  by  then  and 
there  striking  him  with  a  knife  and  with  a 
chair."  In  the  Information  filed  on  this  com- 
plaint, corresponding  with  the  count  In  same, 
it  is  alleged  the  assault  wajs  made  ujpon  Young 
by  then  and  there  strllUng  him  with  his  fist 
and  a  chair.  The  statement  of  facts  Is  some- 
what voluminous,  and  the  record  for  a  mis- 
demeanor case  quite  a  large  one. 

While  the  court.  In  Its  charge  to  the  Jury, 
Instructed  them,  in  the  event  they  found  ap- 
pellant guilty,  to  state  In  their  verdict  on 
which  count  they  so  found  him  guilty,  the 
Jury  returned  a  general  verdict  of  guilty, 
without  anything  to  Indicate  on  what  count 
their  verdict  was  based.  Complaint  was 
made,  and  the  matter  saved  by  exception, 
that  there  was  a  fatal  variance  between  the 
flrst  count  In  the  complaint  and  the  corre- 
sponding count  In  the  Information,  and  as 
both  counts  were  submitted  to  the  Jury,  and 
there  was  a  general  verdict,  that  the  con- 
viction cannot  stand.  We  think  this  position 
must  be  sustained.  It  Is  well  settled  that 
the  material  all^atlons  of  every  information 
must  conform  to  those  in  the  complaint  upon 
which  it  is  founded.  The  affidavit  alleges 
that  the  assault  was  made  by  appellant  by 
striking  Young  with  a  knife  and  a  chair. 
The  information  alleges  that  the  assault  was 
committed  by  striking  Young  with  bis  fist 


and  with  a  cliair.  We  think  the  variance 
fatall  Davis  t.  State,  2  Tex.  App.  184; 
Hoerr  t.  State,  4  Tex.  App.  75;  Ferguson  v. 
State,  4  Tex.  App.  156;  Johnson  v.  State, 
4  Tex.  App.  594;  Stinson  v.  State,  6  Tex. 
App.  31;  Williamson  t.  State,  5  Tex.  App. 
487 ;  Hawthorne  t.  State,  6  Tex.  App.  562 ; 
Cole  V.  State,  11  Tex.  App.  68. 

Since  there  is  one  good  count  in  the  In- 
formation, we  are  not  authorized  to  reverse 
and  dismiss  the  case,  but  for  the  error  point- 
ed out  It  will  be  reversed  and  remanded. 

There  are  many  other  matters  raised  on  the 
api>eal,  which  we  do  not  deem  necessary,  un- 
der the  circumstances,  to  discuss.  Some  of 
them  will  not  arise  on  another  trial,  and  in 
the  light  of  the  objections  and  crltlclBms 
made  the  trial  court  will  doubtless  be  able 
to  meet  any  objection  or  Just  criticism  con- 
tained in  the  motion. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded. 

McCOED,  X,  not  sitting. 


BLACKBDBN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  19, 
1910.) 

L  Weapons  (5  17*)— Prosecutions— IsstJES— 
Natube  of  Weapon — Question  fob  Jubt. 
In  a  prosecution  for  carrying  arms,  the 
state's  witnesses  testified  that  accused  dropped 
something  in  the  street  which  looked  like  a 
pistol ;  but  they  did  not  examine  it,  or  look  at 
It  carefully,  and  accused  claimed  that  it  was  a 
cylinder  or  wooden  pistol,  which  would  not  re- 
volve, and  could  not  be  fired,  and  gave  a  reason 
for  carrying  such  a  pistol  which  had  some  prob- 
ability. Held,  that  the  evidence  raised  the  is- 
sue whether  the  thing  carried  was  a  weapon 
prohibited  by  statute. 

[Ed.  Note. — For  other  cases,  see  Weajwns, 
Cent  Dig.  {  30;   Dec.  Dig.  i  17.*] 

2.  Weapons  (|  17*)  —  Instbuctions  —  Be- 
quests—Confobmitt  TO  Issues. 

The  evidence  made  It  an  issue  whether  the 
weapon  accused  was  charged  with  unlawfully 
carrying  was  not  a  wooden  pistol  which  wonld 
not  shoot,  and  the  cylinder  of  which  would 
not  revolve,  and  the  court  charged,  over  objec- 
tion, that  it  would  not  be  unlawful  to  carry  a 
pistol  without  a  cylinder,  but  it  was  not  neces- 
sary to  a  conviction  that  the  pistol  was  in 
shooting  condition  at  the  time,  whereupon  ac- 
cused requested  a  charge  that  the  state  must 
show  that  accused  carried  a  pistol  on  his  per- 
son, and  if  the  pistol  carried  by  accused  had 
a  wooden  cylinder,  and  could  not  be  fired  and 
used  for  the  purpose  for  which  pistols  are  sold, 
the  jury  should  acquit.  Held,  that  the  court's 
charge  was  improper,  and  the  charge  requested 
should  have  t>een  given. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  f  31 ;   Dec  Dig.  1 17.*1 

Appeal  from  Hamilton  County  Court;  J. 
W.  Warren,  Judge. 

W.  D.  Blackburn  was  convicted  of  carrying 
weapons  In  violation  of  law,  and  appeals. 
Beversed  and  remanded. 
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Eidson  ft  Eldson,  for  appellant  JTohn  A. 
Moble7,  AbsL  Atty.  Oen.,  for  the  State. 

RAMSET,  J.  Appellant  was  convicted  In 
the  county  conrt  of  Hamilton  county  on  a 
charge  of  carrying  arms  In  violation  of  law. 

The  evidence  sbowa  that  he  bad  In  the 
town  of  Hamilton,  about  the  time  charged, 
what,  at  least  from  a  casual  observation, 
seemed  to  be  a  pistol.  This  he  dropped  In  the 
street  He  was  on  horseback.  His  attention 
being  called  to  It  he  dismounted,  and  recov- 
ered the  Instrument,  and  rode  on.  None  of 
the  witnesses  for  the  state  examined  it  or 
gave  more  than  ordinary  casual  attention  to 
it  Appellant  claimed  that  It  was  not  a  pis- 
tol; that  what  is  known  as  a  cylinder  was 
In  fact  a  wooden  substitute  therefor,  painted 
a  similar  color  to  the  other  portion  of  the 
pistol;  and  that  It  would  neither  revolve 
nor  could  same  be  fired.  His  evidence,  under 
the  case  of  Cook  v.  State,  11  Tex.  App.  20, 
and  many  other  cases,  clearly  raised  the  is- 
sue that  what  was  thought  to  be  a  pistol  was 
not  in  fact  such  a  weapon  as  under  the  law 
would  come  within  the  denunciation  of  the 
statute.  He  gives  also  in  the  record  a  rea- 
son why  he  had  this  particular  weapon  that 
lent  some  probability  to  his  story,  the  details 
of  which  we  deem  unnecessary  to  set  out 

On  the  trial  the  court  gave  the  following 
charge:  "In  this  connection  I  charge  you 
that  It  would  be  no  violation  of  law  to  carry 
a  pistol  without  a  cylinder,  but  it  is  not 
necessary  for  the  state  to  show  that  the  pis- 
tol was  in  a  shooting  condition."  This 
charge  was  objected  to,  and  It  is  urged  that 
same  was  erroneous,  and  was  in  eflTect  an 
instruction  to  convict  the  defendant  To 
cure  this  error  appellant  requested  the  fol- 
lowing special  charge:  "The  state,  having 
charged  the  defendant  with  carrying  on  and 
about  his  i>erson  a  pistol,  must  show  by  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  on  or  about  the  date  alleged,  car- 
ried on  or  about  his  person  a  pistol ;  and  in 
this  connection  I  charge  you  that  If  the  pis- 
tol or  instrument  bad  by  the  d^endant  If 
any,  had  a  wooden  cylinder  in  it,  but  that 
said  Instrument  could  not  be  fired  or  dis- 
charged, and  could  not  be  used  for  the  pur- 
poses which  pistols  are  manufactured  and 
sold  for,  or  in  case  yon  have  a  reasonable 
doubt  hereof,  you  will  find  the  defendant 
not  guilty." 

However  improbable  appellant's  story  may 
be,  his  testimony  directly  raised  the  issue  at- 
tempted to  be  covered  by  the  court  in  his 
general  charge,  In  reference  to  which  this 
special  Instruction  was  requested.  We  think 
the  limitation  In  the  court's  charge  in  the 
connection  in  which  same  appears  was  Im- 
proper, and  that  In  substance  at  least  the 
special  charge  should  have  been  given. 

The  other  qaestions  raised  in  the  case  are 


not  such  as  will  likely  arise  on  another  trial, 
and  need  not  be  discussed. 

For  the  error  pointed  out  the  Judgment  Is 
reversed,  and  the  cause  Is  remanded. 


ELLIS  V.  STATE. 

(Court  oC  Criminal  Appeals  of  Texas.    JTan.  12, 

1910.) 

1.  BUBOLAST   (J  24*)— INMCTMENT  —  ALLEOA- 

TiONS— Bdbglaby  of  Residenck  at  Nioht. 
Allegations  in  an  indictment  that  accused 
by  force,  threats,  and  fraud  broke  and  entered  a 
house  occupied  by  another  sufficiently  alleged 
an  ordinary  night  or  day  breaking,  but  did  not 
allege  burglary  of  a  private  residence  at  night. 

[EJd.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  §  34;   Dec.  Dig.  i  24.*] 

2.  BlTBOLABT  (I  46*)— INSTBUCTIONS— SDMI- 
CIENCY. 

An  indictment  alleged  the  day  or  night 
breaking  and  entering  of  a  house,  but  did  not 
sufficiently  allege  burglary  of  a  private  residence 
at  night.  The  court  limited  the  consideration  of 
the  evidence  to  a  daytime  breaking,  and  in- 
structed that  if  the  breaking  occurred  in  the  day- 
time they  conld  find  accused  guilty  of  burglary, 
but  unless  they  found  that  the  entry  was  made 
by  actual  force  and  breaking  in  the  daytime 
they  should  acquit,  and  further  Instructed  that 
if  accused  did  not  break  and  enter  the  house, 
but  his  uncle  or  some  one  else  did  so,  he  would 
not  be  guilty,  and  that  if  the  honse  was  broken 
and  entered  by  accnsed,  but  not  in  the  daytime, 
or  if  the  jury  had  a  reasonable  doubt  whether 
it  was  broken  and  entered  in  the  daytime,  as 
defined,  they  should  acqnlt  The  court  also 
charged  on  circumstantial  evidence,  and  on  ac- 
cused's theory  that  he  obtained  the  goods  claim- 
ed to  have  been  stolen  from  his  uncle  for  the 
purpose  of  pawning  them.  Held,  that  accused's 
rights  were  sufficiently  guarded  by  the  charges, 
and  a  peremptory  instruction  to  acquit  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  a  111-120;  Dec.  Dig.  |  46.*] 

3.  Cbimiwai.  Law  (|  1090*)— Appeai^-Neces- 
siTT  OP  BrLL  OF  Exceptions— Admission 
OF  Evidence. 

Error  in  the  admission  of  testimony  need 
not  be  considered  on  appeal,  where  no  bill  of 
exception  was  reserved  thereto. 

[EH.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2816;    Dec.  Dig.  i  1090.*] 

Appeal  from  Criminal  District  Court  Dal- 
las County ;  Robert  B.  Seay,  Judge. 

Sam  Ellis  was  convicted  of  burglary,  and 
be  appeals.    Affirmed. 

John  A.  Mobley,  Aast  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
burglary  of  the  house  of  one  Matt  Roach; 
the  punishment  being  assessed  at  two  years' 
confinement  in  the  penitentiary. 

The  indictment  charged  appellant  did  by 
force,  threats,  and  fraud  break  and  enter  a 
honse  occupied  by  Matt  Roach.  Matt  Roach 
and  his  wife  testified  in  the  case,  and  the 
effect  of  their  testimony  is  that  Matt  Roach 
himself  was  away,  performing  his  duty  on 
a  railroad  train,  at  the  time  the  burglary 
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occurred.  His  wife  testified  that  about  4 
or  S  o'clock  In  the  eTenlng  she  dreased,  lock- 
ed the  house,  went  away,  and  did  not  return 
until  about  9  or  10  o'clock  that  night;  that 
before  returning  to  her  house  she  went  by 
the  depot  and  accompanied  her  husband 
home  from  that  point.  Upon  reaching  home 
they  discovered  their  house  had  been  entered, 
and  property  taken.  Appellant  was  arrested 
that  night,  about  9  o'clock,  offering  to  pawn 
some  of  the  goods  taken  from  the  house. 

1.  A  bill  of  exceptions  recites  that  when 
the  state  had  Introduced  all  of  Its  testimony 
It  was  discovered  that  the  house  was  a  pri- 
vate residence,  and  that  inasmuch  as  the  in- 
dictment failed  to  state  whether  It  was  a 
daytime  or  night  burglary,  and  did  not  state 
whether  it  was  a  residence  or  other  house, 
and  Inasmuch  as  it  failed  to  state  that  It  was 
occupied  by  a  family,  the  court  should  have 
given  a  peremptory  instruction  to  the  Jury 
to  return  a  verdict  of  not  guilty.  We  are  of 
opinion  that  this  position  Is  not  correct  The 
allegation  in  the  Indictment  was  suCaclent  to 
cover  an  ordinary  night  or  day  breaking,  but 
was  not  sufficient  to  charge  the  burglary  of 
a  private  residence  at  night  The  court  lim- 
ited the  consideration  of  the  evidence  under 
the  Indictment  to  a  daytime  breaking,  and 
instructed  the  jury  to  the  effect  that  if  the 
breaking  occurred  In  the  daytime  they  might 
find  him  guilty  of  the  burglary,  but  unless 
they  should  find  beyond  a  reasonable  doubt 
that  the  entry.  If  one  was  made,  was  made 
by  actual  force  and  breaking,  and  in  the  day- 
time, they  should  acquit  They  were  fur- 
ther instructed  that  if  from  the  evidence  ap- 
pellant did  not  break  and  enter  the  bouse, 
but  that  bis  uncle  or  some  other  person  did 
so,  he  would  not  be  guilty.  The  court  fur- 
ther charged.  If  they  should  find  that  the 
house  was  broken  by  the  defendant  and  en- 
tered as  charged,  but  was  not  broken  in  the 
daytime,  or  if  they  had  a  reasonable  doubt 
as  to  whether  the  same  was  broken  and  en- 
tered in  the  daytime,  as  that  term  was  de- 
fined In  a  previous  portion  of  the  charge, 
they  would  acquit  The  court  also  charged 
on  circumstantial  evidence,  and  appellant's 
theory  that  he  obtained  the  goods  from  his 
uncle  for  the  purpose  of  pawning  them.  We 
are  of  opinion,  therefore,  there  is  no  merit 
in  the  contention  that  the  court  should  have 
submitted  a  peremptory  instruction  to  acquit 
If  the  house  was  broken  in  the  daytime,  then 
it  was  not  under  the  terms  of  the  statute, 
the  breaking  of  a  private  residence.  In  or- 
der to  make  it  a  separate  and  distinct  offense 
for  burglarizing  a  private  residence,  the 
statute  requires  that  the  burglary  shall  be 
done  at  night  Apipellant's  side  of  the  case 
was  properly  guarded  by  the  court's  Instruc- 
tions. 

2.  One  ground  of  the  motion  for  a  new 
trial  is  to  the  effect  that  the  court  erred  in 


admitting  the  testimony  of  Officer  Comwell, 
in  which  he  stated  the  defendant  made  a  con- 
fession to  him,  because  he  was  not  warned 
according  to  the  law  regulating  confessions, 
being  under  arrest  at  the  time.  It  Is  unnec- 
essary to  consider  or  discuss  this  question,- 
because  a  bill  of  exception  was  not  reserved 
to  the  Introduction  of  the  testimony.  In  fact 
looking  to  the  statement  of  facts,  we  are  of 
opinion  appellant  was  not  under  arrest  at 
the  time  the  conversation  occurred  between 
the  officer  and  the  defendant 
The  Judgment  Is' affirmed. 


BOWAN  V.  STATR 

(Court  of  Criminal  Appeals  of  Texas.    Tan.  12, 

1910.) 

1.  OanniTAL  Law  «  388*)— Evidbncb— Pxdi- 

OBEE— HBABSAT. 

Where,  in  a  prosecution  for  rape,  prose- 
cutrix's mother  testified  as  to  prosecutrix's  age, 
evidence  of  a  Bible  entry  of  the  date  of  prose- 
cutrix's birth  made  by  the  mother  was  inad- 
missible as  secondary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  880;   Deo.  Dig.  {  398.*] 

2.  Criuinai.  Law  (|  417*)— Deolabations— 
"Pedigbki." 

The  term  "pedigree"  includes  the  facts  of 
birth,  marriage,  and  death  and  the  times  when 
such  events  happened. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  950;    Dee.  Dig.  !  417.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  5267-5268.] 

8.  Cbijciwai.  Law  fS  1169*)  — Appbai.— Bci- 

INOS  ON  Evidence— Prejudiok. 

Where,  in  a  prosecution  for  rape,  the  only 
issue  was  prosecutrix's  age,  the  court's  error  in 
admitting  a  Bible  entry  made  by  prosecutrix's 
mother  as  to  the  date  of  prosecutrix's  birth  in 
corrol>oration  of  the  mother's  testimony,  show- 
ing that  the  prosecutrix  was  under  the  a^e  of 
consent  at  the  time  the  offense  was  committed, 
was  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3137 ;  Dec.  Dig.  |  1169.*] 

4.  Cbiminal  Law  (i  448*)— Evidznok— Coir- 

OI.USIONS. 

In  a  prosecution  for  rape,  evidence  of  pros- 
ecutrix's mother  that  she  discovered  nothing 
while  defendant  boarded  at  her  house  that 
aroused  her  suspicions  of  intimacy  between  proa- 
ecutrix  and  accused  except  that  after  accused 
left  the  house  witness  found  two  letters  address- 
ed to  the  prosecutrix  in  defendant's  handwriting 
which  aroused  her  suspicions,  which  letters  were 
not  Introduced  in  evidence,  was  objectionable 
as  a  conclusion  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «S  1037-1089;  Dec.  Dig.  { 
448.*] 

5.  Rape  (8  44*)- Bvidewcb— RmiATiowsHiF. 

In  a  prosecution  for  rape  on  a  female  under 
the  age  of  consent,  evidence  that  defendant  made 
her  presents  of  candles  and  a  ring,  in  answer  to 
a  question  whether  prior  to  the  intercourse  de- 
fendant had  made  her  presents,  was  admissible 
as  showing  Intimate  relations  i>etween  prose- 
cutrix and  accused,  it  appearing  that  the  inter- 
course was  had  with  her  consent  and  to  show 
willingness  on  her  part 

[Eld.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  {63;  Dec.  Dig.  t  44.*] 
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e.  GnifiRAi.  Law  (|  783*)— Ihpkachino  Tkb- 

ZDfONT— iNSTBtrCTIOKB. 

When  impeaching  testimony  in  a  prosecu- 
tion for  rape  conld  have  been  considereo  by  the 
JuiT  as  bearing  on  th«  issue  of  prosecutrix's  age, 
which  was  the  only  material  issue,  the  court 
erred  in  omitting  to  charge  that  such  testimony 
conld  only  be  considered  as  affecting  the  cred- 
ibility of  the  witness  whom  it  was  introduced  to 
impeach. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1875;  Dec.  Dig.  {  783.»] 

7.  Cbiminal  Law  (|   1063*)  — Appbai  — Iw- 
BTBUcnoNS — Motion  fob  New  Tbial. 

An  Instruction  not  objected  to  in  the  mo- 
tion for  new  trial  will  not  be  reviewed  on  appeal. 
[Hi.    Note.— For   other   cases,    see   Criminal 
Law,  Cent.  Dig.  f  26S3;   Dec.  Dig.  f  1063.*] 

8.  OBmiRAi.  Law  (t  448*)  —  EJvidbnck  —  Ad- 
lussiONS— Conclusions  or  Witness. 

In  a  prosecution  for  rape  on  a  female  al- 
leged to  bare  been  under  the  age  of  consent, 
defendant's  statement  to  a  witness  after  he  had 
obtained  a  new  trial  from  his  first  conviction 
that  he  was  "really  guilty,"  but  was  out  on 
bond,  having  gotten  a  new  trial,  and  "would 
beat  it  the  next  time,"  was  not  objectionable 
as  the  witness'  conclnsion  but  was  admissible 
as  an  admission. 

(E^  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  {  1035 ;   Dec  Dig.  {  448.*] 

9.  Bapk  (S  35»)— Idem  Sonans— Indictment— 
Yaiiianoe. 

Where  prosecutrix  testified  that  her  name 
was  "Benoni  May  Scnrlocic,"  and  defendant's 
indictment  for  alleged  rape  on  her  described  her 
as  "Benani  May  Scuilodt,"  there  was  no  fatal 
variance,  such  names  being  idem  sonans. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  i  45;  Dec.  Dig.  §  35;*  Indictment  and 
InformaUon,  Cent  Dig.  S|  652-555.] 

Appeal  from  District  Court,  Shelby  Coun- 
ty;  James  I.  Perkins,  Judge. 

J.  O.  Rowan  was  convicted  of  rape,  and  he 
appeals.    Reversed  and  remanded. 

D.  M.  Short  &  Sons,  Brockman,  Kabn  ft 
Williams,  Fisher  8c  Allison,  Bryarly,  Carter 
ft  Walker,  Hamilton  &  Mlnton,  and  Good- 
rich ft  Synott,  for  appellant.  John  A.  Mobley, 
Asst  Atty.  Oen.,  tor  the  State. 

McCORD,  J.  This  is  an  appeal  from  a 
conviction  for  rape  on  a  female  under  tbe 
age  of  consent  with  a  penalty  of  17  years' 
confinement  in  the  penitentiary. 

There  seems  to  'be  no  Issue  made  on  the 
question  that  appellant  had  had  intercourse 
with  the  prosecutrix.  The  contention  of  ap- 
pellant In  the  court  below  was  that  the  pros- 
ecutrix was  over  the  age  of  consent  It  was 
attempted  on  the  part  of  the  state  to  show 
that  the  prosecutrix  was  born  In  July,  1893. 
The .  alleged  rape  was  committed  in  April, 
1907.  The  appellant's  contention  in  tbe  court 
below  was  that  the  prosecutrix  was  born  In 
the  year  1890. 

1.  On  the  trial  of  the  case  in  the  court  be- 
low the  mother  of  the  prosecutrix,  Mrs.  Jen- 
nie Scorlock,  took  tbe  witness  stand  as  a 
Btate'a  witness,  and  testified  that  tbe  prose- 
entriz,  Benoni  May  Scnrlock,  was  bom  July 
7, 1883,  and  that  a  short  time  thereafter  she 


made  an  entry  In  the  family  Bible  of  that 
fact,  and  that  she  bad  torn  out  tbe  leaf  of 
the  Bible  and  brought  it  with  her  to  court 
The  state,  over  the  objections  of  appellant, 
offered  in  evidence  this  leaf  of  the  Bible  con- 
taining the  entry  of  the  birth  of  Benoni  May 
Scurlock.  This  was  objected  to  on  the  part 
of  appellant  because  the  same  was  secondary 
evidence,  and  that,  the  mother  being  present 
and  testifying  to  tbe  age,  it  was  not  admis- 
sible, and  was  immaterial,  irrelevant,  hear- 
say, and  secondary,  and  that  It  was  particu- 
larly hurtful  to  the  defendant's  case  In  that 
it  bore  directly  upon  the  only  controverted 
Issue  in  the  case,  to  wit,  the  age  of  the  alleg- 
ed injured  party ;  and  because  it  bad  not 
been  shown  that  the  same  constituted  a  rec- 
ord made  at  the  time  contemporaneous  with 
the  occurring  of  the  events  mentioned  in  said 
superscription.  This  action  of  the  court  was 
properly  reserved  by  bill  of  exceptions,  and 
Is  now  before  this  court  for  revision,  and  the 
question  here  presented  is  this:  Will  a  par- 
ty be  permitted  to  introduce  the  record  of  a 
past  event  when  the  party  who  made  that 
entry  in  the  record  is  present  in  court  to  tes- 
tify as  to  the  fact  recited  in  said  entry  ?  This 
precise  question  has  not  been  before  our 
court  in  the  manner  in  which  it  is  here  pre- 
sented. A  question  similar  to  this,  however, 
came  before  the  Supreme  Court  of  Texas  in 
the  case  of  William  Campbell  v.  M.  P.  Wil- 
son, reported  in  23  Tex.  253,  in  which  Camp- 
bell sued  Wilson  on  a  promissory  note  for 
$100.  Wilson  set  up  the  defense  of  infancy, 
alleging  that  he  was  under  the  age  of  21 
years,  and  on  the  trial  the  defendant,  in  sup- 
p<)rt  of  his  defense,  offered  in  evidence  the 
family  record  of  births,  deaths,  etc.,  of  the 
members  of  his  father's  family  contained  In 
a  Bible,  which  was  produced.  The  Bible 
was  sufficiently  identified  as  a  part  of  the 
family  record.  He  also  testified  that  the  de- 
fendant's mother  was  still  alive,  and  in  Aus- 
tin county.  Under  these  circumstances  the 
conrt  refused  to  permit  tbe  entries  in  tbe 
family  Bible  to  be  read  to  the  Jury,  and  tbe 
Supreme  Court,  speaking  through  Chief  Jus- 
tice Wheeler,  held  that  this  action  of  the 
court  below  was  correct,  and  that  the  court 
did  not  err  In  excluding  said  testimony  upon 
the  ground  that  there  was  better  evidence 
accessible,  his  mother  being  alive,  and  with- 
in reach  of  the  process  of  the  court.  Further 
on  he  says:  "It  has  been  considered  that 
these  entries  stand  on  the  ground  of  family 
acknowledgments,  and  that  they  are  admis- 
sible on  account  of  their  publicity,  without 
proof  that  the  entries  were  made  by  a  mem- 
ber of  the  family.  Bat  when  better  evidence 
is  shown  to  be  accessible,  they  are  excluded, 
by  the  rule  that  excludes  the  secondary  when 
primary  evidence  can  be  obtained.  When 
admitted,  it  Is,  in  general,  as  the  declaration 
of  the  persons  by  whom  they  were  made. 
But  they  cannot  be  received  where  the  fa- 
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ther,  mother,  or  other  declarant  Is  present  In 
court,  or  -within  reach  of  process."  The  doc- 
trine here  announced  was  again  reaffirmed 
in  the  case  of  Smith  t.  Greer,  10  Tez.  Civ. 
App.  253,  30  S.  W.  1108,  and  In  this  last- 
named  case  the  court  held  that  an  entry  in 
a  Bible  is  inadmissible  if  parents  have  testi- 
fied as  to  the  age  of  the  child.  A  case,  how- 
ever, in  point,  and  similar  to  the  case  now 
before  ns,  is  the  case  of  People  t.  Mayne,  118 
Cal.  516,  50  Pac.  654,  62  Am.  St  Rep.  256. 
Mayne  in  that  case  was  indicted  for  rape  up- 
on a  female  child  under  the  age  of  consent 
There,  the  mother  was  in  court  as  in  this 
case,  and  testified  to  the  age  of  the  child. 
The  state  offered  In  addition  thereto  an  entry 
made  in  the  Bible  by  the  mother  giving  the 
date  of  the  girl's  birth,  and  the  conrt  in  that 
case  held  that  the  testimony  was  not  admis- 
sible, citing  a  number  of  authorities,  and  as 
we  think  the  reasoning  of  the  court  In  that 
case  is  conclusive  of  the  question  here  In- 
volved, we  therefore  quote  with  approval 
the  following  extract  from  said  opinion: 

"An  entry  in  a  family  Bible  Is  a  written 
declaration  of  a  fact  made  out  of  court,  not 
under  the  sanction  of  an  oath,  or  with  any 
opportunity  to  test  its  correctness  by  means 
of  cross-examination.  It  is  but  a  declara- 
tion by  the  person  who  made  the  entry,  and 
is  of  the  same  character  as  any  other  decla- 
ration, whether  written  or  oral.  Being  made 
in  a  book  where  entries  of  this  nature  are 
often  made.  It  Is  entitled  to  greater  weight 
by  reason  of  its  formality  than  would  be  a 
similar  verbal  declaration,  but  the  principles 
upon  which  it  Is  received  in  evidence  are  the 
same  as  govern  verbal  declarations  of  the 
same  fact.  It  is  hearsay  evidence,  and,  sub- 
ject to  the  general  rule  by  which  that  class 
of  evidence  Is  governed,  that  the  fact  sought 
to  be  established  cannot  be  otherwise  shown. 
This  rule  was  formulated  by  Clilef  Justice 
Marshall  in  Mima  Queen  t.  Hepburn,  7 
Cranch,  290  [3  L.  Ed.  348],  in  the  following 
terms:  'Hearsay  evidence  Is  Incompetent 
to  establish  any  specific  fact,  which  fact  is 
in  its  nature  susceptible  of  baing  proved  by 
witnesses  who  speak  from  their  own  knowl- 
edge.' Such  evidence  is  admitted  In  matters 
of  pedigree,  but,  as  Mr.  Grecnleaf  says  (Green- 
leaf  on  Evidence,  >  103):  'The  rule  of  admis- 
sion Is  restricted  to  the  declarations  of  de- 
ceased persons  who  w^e  related  by  blood  or 
marriage  to  the  person.'  Taylor,  In  his  trea- 
tise on  EiVldence,  ninth  edition,  section  641, 
says:  "Where,  however,  the  declarant  is  him- 
self alive  and  capable  of  being  examined, 
his  declarations  will  be  rejected;'  and  in  the 
American  notes  to  this  edition  it  is  said:  'A 
familiar  form  of  record  is  the  family  Bible. 
Declarations  in  such  form  of  facts  of  pedi- 
gree, made  by  deceased  members  of  the  fam- 
ily, are  competent  evidence  of  the  facts  there- 
in stated.'  See,  also,  Dupoyster  v.  Gagani,  84 
Ky.  403  [1  S.  W.  652];  McCausland  v.  Flem- 
ing, 63  Pa.  36;  Leggett  v.  Boyd,  3  Wend.  [X. 
y.]  376;    Greenleaf  v.  Dubuque,  etc.,  R.  R. 


Co.,  90  Iowa,  801;  Gampbell  t.  Wilson,  23 
Tex.  252.  76  Am.  Dec  67;  Robinson  v.  Blake- 
ly,  4  Rich.  [S.  0.]  586,  55  Am.  Dec.  703;  1 
Phillips  on  Evidence,  §S  248,  250. 

"Although  the  term  'pedigree'  Includes  the 
facts  of  birth,  marriage,  and  death,  and  the 
times  when  these  events  happened  (Green- 
leaf  on  Evidence,  {  104),  and  evidence  of 
these  facts  is  pertinent  for  the  purpose  of  es- 
tablishing pedigree,  the  several  facts,  or  ei- 
ther of  them,  do  not  themselves  constitute 
pedigree,  and  a  case  In  which  the  age  of  an 
Individual  Is  the  issue  to  be  determined  is 
not  a  case  of  pedigree.  'A  case  is  not  neces- 
sarily a  case  of  pedigree  because  It  may  in- 
volve questions  of  birth,  parentage,  age,  or 
relationship.  Where  these  questions  are  mere- 
ly incidental  and  the  judgment  will  simply 
establish  a  debt  or  a  person's  liability  on  a 
contract,  or  his  proper  settlement  as  a  pau- 
per, and  things  of  that  nature,  the  case  is  not 
one  of  pedigree,  although  questions  of  mar- 
riage, legitimacy,  death,  or  birth  are  inci- 
dentally inquired  of.'  Elsenlord  ▼.  Clum, 
126  N.  T.  666  [27  N.  B.  1024,  12  L.  B.  A. 
836].  See,  also,  Haines  v.  Guthrie,  L.  R.  13 
Q.  B.  Div.  818.  In  Leggett  v.  Boyd,  supra, 
the  defense  of  Infancy  was  made  to  an  ac- 
tion upon  a  promissory  note,  and  in  support 
of  this  defense  the  family  Bible  of  the  par- 
ents was  offered  in  which  the  entry  of  his 
birth  had  been  made  by  his  mother ;  and  its 
exclusion  was  upheld  upon  the  ground  that 
the  person  by  whom  It  was  made  was  in 
court  and  could  have  been  examined.  Camp- 
bell r.  WUBon,  supra,  was  of  the  same  char- 
acter, and  the  evidence  was  excluded  because 
it  was  shown  that  .the  mother  was  within 
reach  of  the  process  of  the  court  Greenleaf 
V.  Dubuque,  etc.,  R.  R.  Co.,  supra,  was  an 
action  to  recover  damages  for  negligence  in 
causing  the  death  of  a  person,  and,  for  the 
purpose  of  establishing  his  age  as  an  element 
In  determining  the  amount  of  damages,  the 
plaintiff  was  allowed  to  show  the  date  of  his 
birth  from  an  entry  In  the  family  Bible. 
This  was  held  to  be  error,  on  the  ground 
that  it  was  not  shown  that  the  person  who 
made  the  entry  was  dead.  In  Robinson  v. 
Blakely,  4  Rich.  [S.  C]  586,  55  Am.  Dec. 
703,  the  family  register  of  births  and  deaths 
was  held  inadmissible  to  show  the  age  of  the 
plaintiff  for  the  purpose  of  determining 
whether  the  action  was  barred  by  the  statute 
of  limitations,  upon  the  ground  that  the  fa- 
ther who  made  the  entry  was  still  alive,  the 
court  saying:  "These  entries  stand  (m  no 
higher  footing  than  other  declarations,  and 
are  entitled  to  no  higher  consideration,  except 
that  if  made  at  the  time  the  fact  occurred 
th^  are  more  reliable.'  The  admissibility  in 
evidence  of  these  facts  Is  limited  by  Mr. 
Greenleaf  In  the  section  above  referred  to, 
to  cases  where  they  arise  incidentally  and  in 
relation  to  pedigree  as  follows:  "Thus  an 
entry  by  a  deceased  parent,  or  other  relative, 
made  in  a  Bible,  family  missal,  or  any  other 
book,  or  In  any  document  or  paper,  stating 
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the  fact  or  date  of  the  birth,  marriage,  or 
death  of  a  child  or  other  relative,  is  regard- 
ed as  the  declaration  of  audi  parent  or  rela- 
tive In  a  matter  of  pedigree.'  Taylor  says 
(Taylor  on  Evid«ice,  650) :  'Entries  made 
by  a  parent  or  relation  In  Bibles,  prayer 
books,  missals,  almanacs,  or.  Indeed,  In  any 
other  book,  or  in  any  document  or  paper, 
stating  the  fact  and  date  of  the  birth,  mar- 
riage, or  death  of  a  child  or  other  relation, 
are  also  evidence  in  pedigree  cases  as  being 
written  declarations  of  the  deceased  persons 
who  respectively  made  them.' 

"The  entry  in  the  Bible  in  the  present  case 
was  shown  to  have  been  made  by  Mrs.  Ship- 
ton,  and,  as  she  was  present  In  court  and  had 
testified  to  the  date  of  the  child's  birth,  it 
was  not  competent  for  the  prosecution  to 
introdnce  as  a  piece  of  substantive  evidence 
In  support  of  this  issue  her  written  declara- 
tion made  several  years  previously.  Nor 
can  It  be  snld  that  the  error  was  harmless. 
The  evidence  was  not  cumulative,  but  was  of 
an  entirely  different  character  from  any  oth- 
er evidence  in  reference  to  the  child's  age, 
and  the  jury  may  well  have  given  it  a  credit 
by  reason  of  its  formality  and  apparent  au- 
thenticity which  would  not  grant  to  the  liv- 
ing witness  who  testified  respecting  the  age." 

Believing,  therefore,  that  the  action  of  the 
court  below  In  admitting  this  leaf  of  the 
family  Bible  was  error,  and  that  said  error 
was  hurtful  to  the  appellant,  and  that  the 
Jury  were  probably  influenced  by  this  testi- 
mony, as  strengthening  the  testimony  of  the 
mother  as  to  the  age  of  the  child,  in  a  case 
where  the  issue  of  age  was  sharply  drawn  as 
In  this  case,  it  was  of  such  a  harmful  charac- 
ter as  to  require  a  reversal  of  the  case. 
However,  there  are  several  other  questions 
in  the  record  that  we  deem  it  proper  should 
be  noticed. 

2.  On  the  trial  of  the  case  when  Mrs.  Jen- 
nie Scurlock,  the  mother  of  the  prosecutrix, 
was  upon  the  witness  stand  testifying,  the 
state  asked  this  witness  whether  she  saw 
anything  during  the  time  the  appellant  board- 
ed at  her  house  that  would  arouse  suspicion 
in  her  mind  of  the  existence  of  an  intimacy 
between  defendant  and  her  daughter,  Benonl 
May  Scurlock,  and  if  so  state  what  it  was. 
This  question  was  objected  to  by  appellant, 
which  objection  was  overruled,  and  the  wit- 
ness answered,  over  the  objection  of  appel- 
lant, to  the  effect  that  she  did  not  see  any- 
thing while  he  was  boarding  there  that  show- 
ed intimacy,  but  that  after  appellant  left  her 
house  she  found  something  that  did  arouse 
her  suspicions;  that  she  saw  some  letters 
addressed  to  Benonl  May  Scurlock  in  defend- 
ant's handwriting;  that  she  found  some  of 
them  in  Benonl  May  Scurlock's  trunk,  and 
one  in  a  tomato  can  in  the  garden.  This 
testimony  was  objected  to  on  the  ground  that 
it  was  irrelevant  and  immaterial  in  that  the 
question  called  for  the  conclusion  of  the  wit- 
ness, and  the  testimony  itself  was  too  In- 
definite in  its  nature  to  throw  any  light  up- 


on any  issue  In  the  case,  and,  the  contents 
of  the  letters  not  being  disclosed,  the  infer- 
ence that  they  showed  an  intimacy  between 
defendant  and  Benonl  May  Scurlock  arose 
out  of  the  nature  of  the  question,  and  was 
calculated  to  impress  the  Jury  that  the  con- 
tents of  the  letters  were  of  a  nature  that 
demonstrated  an  improper  intimacy  to  have 
existed  between  defendant  and  the  prosecu- 
trix. This  action  of  the  court  was  reserved 
by  bill  of  exceptions,  and  In  permitting  this 
testimony  we  think  the  court  below  erred. 
The  letters  were  not  before  the  Jury.  What 
the  contents  of  the  letters  were  no  one  knew, 
and  It  Is  elementary  that  a  witness  will  not 
be  permitted  to  give  the  conclusion  reached 
in  his  mind  as  to  what  a  writing  contained, 
or  the  meaning  of  a  writing,  but  If  the  letters 
were  properly  proved  up,  they  might  be  ad- 
missible in  a  proper  case,  and  It  would  be 
the  province  of  the  Jury  to  draw  the  infer- 
ence from  the  letters  or  conclusion  from  the 
letters,  but  it  is  not  the  province  of  the  wit- 
ness so  to  do.  We,  therefore,  hold  that  the 
court  erred  in  allowing  Mrs.  Scurlock  to  tes- 
tify as  to  the  inference  or  conclusion  that 
she  came  to  from  reading  the  letters.  An  in- 
spection of  the  record  in  this  case  shows  that 
appellant  was  boarding  at  the  home  of  Mr. 
and  Mrs.  Scurlock,  the  father  and  mother  of 
the  prosecutrix,  and  the  prosecutrix  testified 
that  in  April,  1907,  she  and  appellant  took  a 
stroll  In  the  woods  from  the  little  village  of 
Bronson,  and  went  about  a  mile  and  a  half 
from  home,  they  taking  a  target  rifle  along 
with  them,  and  were  shooting  at  birds  and 
gathering  violets,  and  while  on  this  trip  ap- 
pellant had  Intercourse  with  her.  This  was 
all  the  testimony  that  was  offered  In  the 
case,  and  In  view  of  the  case  as  made  by  the 
state,  we  think  that  this  testimony  of  the 
conclusion' drawn  by  the  mother  of  prosecu- 
trix was  hurtful  and  prejudicial. 

3.  Appellant  also  excepted  to  the  action  of 
the  court  in  permitting  the  state  to  prove  by 
the  prosecutrix,  Benonl  May  Scurlock,  while 
on  the  witness  stand,  that  appellant  had 
made  her  a  present  of  some  candies  and  a 
ring.  The  bill  of  exception  falls  to  disclose 
whether  these  presents  were  made  before  or 
after  the  act  of  intercourse.  However,  the 
question  that  was  asked  was  whether  the  de- 
fendant while  boarding  at  her  father's  house, 
and  prior  to  the  time  of  the  intercourse,  had 
made  her  any  presents  or  not  The  witness 
answered  that  he  had,  but  did  not  say  wheth- 
er before  or  after  the  act  of  intercourse. 
However,  we  are  inclined  to  hold  that  this 
testimony  was  admissible.  We  think  It  is 
always  admissible  In  a  case  of  rape  of  a 
female  under  the  age  of  consent  to  show  any 
Intimate  relationship  that  might  exist  be- 
tween the  appellant  and  the  prosecutrix,  es- 
pecially in  a  case  of  this  sort,  where  the  tes- 
timony shows  that  the  Intercourse  was  had 
with  the  full  consent  of  the  prosecutrix,  as  a 
circumstance  to  show  the  willingness  on  the 
part  of  the  prosecutrix  to  enter  into  the  act 
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of  Interconne.  While  It  la  true  want  of  con- 
sent 1b  wholly  Immaterial  In  a  case  of  this 
sort,  however  It  might  be  that  a  story  would 
sound  unreasonable  that  a  gtrl  would  will- 
ingly enter  into  this  act  of  intercourse  with 
a  party  in  the  absence  of  any  circumstance 
showing  familiarity  or  allurements  preceding 
the  act  We  think  <thlB  testimony  was  ad- 
missible as  a  circumstance  to  throw  light  up- 
on the  act  of  intercourse.  Battles  t.  State, 
63  Tex.  Cr.  B.  202,  109  S.  W.  195. 

4.  On  the  trial  of  the  case  the  appellant 
offered  the  witness  Bertie  Gray,  who  testified 
that  she  was  a  cousin  of  the  prosecutrix, 
Benonl  May  Scurlock,  and  that  they  had  liv- 
ed close  to  each  other,  and  bad  been  boon 
companions  all  their  lives,  and  that  she,  Ber- 
tie Gray,  was  bom  December  5,  1888,  and 
that  Benoni  May  Scurlock,  her  cousin,  was 
bom  July  7,  1890.  She  further  testified  that 
they  were  both  about  the  same  age,  wore  one 
another's  clothes,  and  that  she  had  always 
been  told  previous  to  this  as  a  part  of  the 
family  history  that  she,  the  witness,  was  a 
year  and  seven  months  older  than  prosecu- 
trix, Benoni  May  Scurlock.  They  both 
weighed  about  the  same,  and  were  about  the 
same  height  Now,  then,  the  state  placed  up- 
on the  stand  the  witness  R.  S.  Noble,  in  re- 
buttal, who  testified  that  on  a  former  trial  of 
the  case  the  witness  Bertie  Gray  testified 
that  she  was  bom  In  December,  1889,  and 
that  she  was  a  year,  seven  months,  and  two 
days  older  than  the  prosecutrix,  Benoni  May 
Scurlock.  Now,  the  appellant  in  his  motion 
for  a  new  trial  complains  that  the  court  erred 
in  not  charging  the  jury  for  what  purpose 
the  testimony  of  the  witness  Noble  was  Intro- 
'dnced;  that  Is,  that  said  testimony  could 
not  be  used  towards  establishing  the  age  of 
the  prosecutrix,  Benoni  May  Scurlock,  but 
that  same  could  only  be  considered  by  the 
Jury  as  affecting  the  credibility  of  Miss  Ber- 
tie Gray.  It  has  been  repeatedly  held  by 
this  court  that  where  Impeaching  testimo- 
ny is  Introduced,  if  th*e  same  could  be  used 
-for  the  purpose  of  establishing  any  fact  In 
the  case  other  than  as  affecting  the  credibil- 
ity of  the  witness,  that  it  Is  the  duty  of  the 
•court  to  limit  such  testimony.  We,  there- 
fore, hold  that  upon  another  trial  of  this 
case  If  the  testimony  should  be  offered  by 
the  state  to  Impeach  the  witness  Miss  Ber- 
tie Gray  as  to  her  statement  of  her  age,  and 
as  contradictory  thereof,  that  the  court  In  its 
-charge  to  the  Jury  should  limit  the  eCTect  of 
-such  testimony,  and  to  substantially  direct 
the  Jtary  that  the  same  could  only  be  consid- 
ered as  affecting  the  credibility  of  the  wit- 
ness, and  for  no  other  purpose. 

6.  In  the  brief  of  counsel  for  appellant 
complaint  is  made  to  the  following  paragraph 
of  the  court's  charg^e:  "It  having  been  devel- 
oped in  this  trial,  without  objection,  that 
there  had  been  one  or  more  former  trials  of 
this  case,  and  that  defendant  had  once  bem 
-convicted  and  obtained  a  new  trial,  it  be- 
•  comes  proper,  and  I  now  instruct  you,  that 


none  of  these  former  im>ceedlngs  should  in 
any  degree  influence  yonr  action  in  deter- 
mining the  issue  of  guilt  on  this  trial,  nor 
should  the  same  be  referred  to  or  discussed 
by  -you  with  any  such  view  or  purpose  or 
with  the  view  or  purpose  of  influ«iclng  the 
action  or  opinion  of  any  other  Juryman." 
There  is  no  complaint  of  this  charge  In  the 
motion  for  new  trial,  and  therefore  the  same 
Is  not  before  this  court  in  such  shape  oa  it 
can  be  considered. 

&  Appellant's  bill  of  ezceptlmis  No.  4  com- 
plains that  the  court  below  erred  in  permit- 
ting the  witness  Byerly  to  testify  that  the 
appellant  Rowan,  came  to  him  some  time ' 
between  the  month  of  September  and  Christ- 
mas of  the  year  1907,  and  told  him  that  he 
had  had  a  trial,  and  had  been  convicted,  and- 
got  a  new  trial.  Witness  told  him  he  was 
glad  of  It  and  then  said  to  appellant:  "Row- 
an, that  was  a  kind  of  a  hatched-up  matter 
anyhow  against  you,  was  it  not?"  Appellant 
replied,  "Well,  no,  I  was  really  guilty;  but  I 
am  out  on  bond  now,  have  got  a  new  trial, 
and  I  will  damn  sure  beat  it  next  time." 
This  testimony  was  objected  to  on  the  trial 
of  the  case  upon  the  following  grounds: 
That  same  was  in  the  nature  of  a  legal  con- 
clusion, and  was  not  the  statement  of  a  fact 
and  that  said  statement  of  the  defendant  as 
testified  to  by  the  witness  was  not  the  ad- 
mission or  confession  on  his  part  that  be  had 
done  any  act  constituting  a  violation  of  law, 
and  because  said  purported  statement  of  the 
defendant  to  the  effect  that  he  was  really 
guilty  was  calculated  to  be  taken  by  the  Jury 
as  a  plea  of  guilty  to  the  charge  preferred, 
and  to  have  embraced  within  its  meaning 
all  the  elements  of  the  offense  with  which  he 
stands  charged,  and  because  said  testimony. 
In  view  of  the  fact  that  the  only  issue  made 
on  the  trial  was  as  to  the. age  of  the  injured 
party  In  the  spring  of  1907,  and  as  to  wheth- 
er she  was  under  15  years  old  at  that  time, 
was  specially  hurtful  on  this  particular  is- 
sue, to  wit,  the  age  of  the  girl.  Now,  the 
first  part  of  the  witness'  testimony,  that  the 
appellant  told  him  that  he  bad  been  convict- 
ed and  obtained  a  new  trial,  whUe  inadmis- 
sible, is  not  objected  to,  but  the  bill  of  excep- 
tions is  to  that  portion  of  the  witness'  testi- 
mony that  appellant  told  him  he  was  really 
guilty,  the  counsel  contending  that  this  was 
but  a  conclusion  of  the  witness,  and  that 
the  same  may  have  been  meant  by  the  api)el- 
lant  to  mean  that  be  had  Intercourse  with 
the  girl,  but  was  not  an  admission  that  the 
girl  was  under  16  years  of  age,  and  that  the 
testimony  was  hurtful  because  of  that  fact 
and,  If  the  court  admitted  it  It  should  have 
gone  further,  and  have  given  a  meaning  to 
the  language  used.  Counsel  for  appellant 
have  cited  us  to  no  authority  sustaining  their 
position,  and  we  are  constrained  to  hold  that 
the  testimony  that  be  was  guilty  was  ad- 
missible, and,  as  to  its  meaning,  it  must  have 
been  left  to  the  Jury  to  be  construed  in  the 
light  of  the  surrounding  circumstances. 
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7.  The  ninth  groond  of  tbe  motion  for  a 
new  trial  claims  that  there  Is  a  variance  be- 
tween the  bill  of  Indictment  and  the  proof; 
that  the  bill  of  Indictment  alleges  the  name 
of  the  prosecutrix  to  be  Benanl  May  Scur- 
lock  while  the  proof  showed  that  the  name 
of  the  prosecutrix  was  Benonl  May  Scur- 
lock.  When  tbe  prosecutrix  took  the  stand 
she  testified  that  her  name  was  Benonl  Bird 
May  Scnrlock,  but  that  the  name  she  usually 
went  by  was  Benonl  May  Scurlock,  and  there 
Is  no  testimony  In  the  case  that  she  was  ever 
called  Benanl  May  Scurlock,  and  that  this 
was  such  a  variance  as  entitled  appellant  to 
an  acqul'ttal.  The  record  discloses  that  after 
the  witness  Benonl  May  Scurlock  had  testi- 
fied appellant  moved  the  court  to  Instruct  a 
verdict  because  of  the  variance,  and  the  ques- 
tion before  this  court  is,  was  there  such  a 
variance  as  would  defeat  this  prosecution  un- 
der tbe  tadlctment?  If  we  should  hold  that 
there  Is  a  variance  In  this  case.  It  must  be 
upon  the  grounds  that  the  two  names  are  not 
idem  sonans.  Mr.  Abbott,  In  his  Trial  Brief, 
f  680,  lays  down  the  following  rule:  "A  var- 
iance is  not  now  regarded  as  material  unless 
it  is  such  as  might  mislead  the  defense,  or 
might  expose  the  accused  to  the  danger  of 
being  put  twice  In  Jeopardy  for  the  same  of- 
fense." And  Mr.  Rice,  in  bis  valuable  work 
«n  Evidence,  lays  down  the  following  rule: 
"There  is  a  rule  of  growing  importance  by 
which  courts,  for  many  years,  have  evinced, 
by  their  decisions,  a  disposition  to  recede 
from  the  fading  adherence  to  common-law 
technicalities,  and  hold  rather  to  substance 
than  mere  form.  Modem  decisions  conform 
to  the  rule  that  a  variance,  to  be  material, 
roust  be  such  as  to  mislead  the  opposite  party 
to  his  prejudice,  and  beuce  the  doctrine  of 
idem  sonans  has  been  much  enlarged  by 
modem  decisions,  to  conform  to  the  above 
salutary  rule.  The  law  does  not  treat  every 
slight  variance,  if  trivlali  such  as  the  omis- 
sion of  a  letter  in  the  name,  as  fatal.  Tbe 
variance  should  be  a  substantial  and  mate- 
rial one  to  be  fataL"  See  section  123,  vol. 
3.  It  may  be  said  to  be  wholly  Immaterial 
as  to  how  the  word  is  spelled.  If  practical- 
ly they  have  the  same  sound  they  will  be  re- 
garded as  idem  sonans,  and  if  the  words 
have  the  same  sound  then  there  Is  no  fatal 
variance,  although  the  two  names  may  have 
been  spelled  slightly  different.  See  Parch- 
man  v.  State,  2  Tex.  App.  228,  27  Am.  Rep. 
435.  And  if  the  words  can  be  sounded  alike, 
without  disturbing  the  power  of  the  letters 
that  is  found  to  the  variant  orthography,  the 
variance  will  be  Immaterial.  See  Adams  V. 
State,  67  Ala.  89.  Also  see  the  cases  of  Hen- 
ry V.  State,  7  Tex.  App.  388,  and  Spoonemore 
V.  State,  25  Tex.  App.  338,  8  S.  W.  280.  Iden- 
tity of  sound  may  be  regarded  as  a  surer 
method  of  designating  the  names  of  persons 
than  that  of  depending  upon  mere  identity 
in  the  orthography.    Tbe  rule  seems  to  be 


that  tbe  doctrine  of  idem  sonana  should  not 
be  too  rigidly  enforced,  and  the  principal 
question  in  all  cases  should  be  as  to  the  ma- 
teriality of  the  variance,  which  becomes  a 
fact  to  be  determined  by  a  Jury.  In  an  early 
case  the  Supreme  Court  of  Illinois  has  held, 
where  material  variance  was  claimed  in  the 
names  of  a  conveyance,  that,  Michael  Allen, 
named  In  the  deed  as  grantor,  was,  presump- 
tively, Michael  Allaine,  grantee  of  the  same 
property,  as,  also,  that  Otolne  Allaine  was, 
presumptively,  Antoine  Allaine.  See  Chin- 
iquy  V.  OBthoUc  Bishop  of  Chicago,  41  III. 
148;  and  see  cases  cited  in  Rapalje's  Crim- 
inal Procedure,  S  83,  in  which  a  great  num- 
ber of  cases  are.  tabulated.  It  may  be  said 
that  the  decisions  of  the  different  courts  are 
not  uniform  upon  this  subject,  and  that  we 
can  find  authorities  both  ways  upon  the  sub- 
ject, one  line  of  authorities  holding  that  If  a 
vowel  is  substituted  that  gives  to  the  instru- 
ment a  different  sound,  then  it  Is  a  variance, 
and  others  holding  that  the  mere  fact  of  the 
change  of  the  vowel  giving  It  a  different 
sound  would  not  be  a  variance.  However, 
"o"  sometimes  is  given  the  sound  of  "a,"  and 
"a"  sometimes  the  sound  of  "o."  We  there- 
fore hold  in  this  case  that  "Benonl"  and 
"Benanl"  are  practically  idem  sonans,  and 
that  the  variance  Is  not  of  sufficient  mate- 
riality as  could  mislead  the  defense,  and  a 
conviction  for  rape  upon  a  girl  by  the  name 
of  "Benonl"  where  the  indictment  charged 
"Benanl"  would  be  a  complete  protection, 
and  in  view  of  her  testimony  there  could  be 
no  danger  of  appellant  being  put  In  Jeopardy 
for  the  same  offense. 

We  therefore  overrule  appellant's  conten- 
tion that  there  Is  a  variance;  but,  for  the 
errors  indicated,  the  Judgment  is  reversed 
and  the  cause  is  remanded. 


DECKABD  •▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  19, 
1910.) 

1.  CBtMrwAL  Law  (§  586*)  —  Continuanci! — 
Discretion  of  Coubt. 

The  granting  or  refusing  of  a  continuance 
is  largely  a  matter  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal  Iaw, 
Cent.  Dig.  {  1311 ;   Dec.  Dig.  f  586.*] 

2.  Criminai,  Law  (|  608*)  —  Cohtiwuancb  — 
Second  Application. 

Kotbing  will  be  presumed  to  aid  a  second 
application  for  a  contmuance  in  a  criminal  case. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  1368;  Dec.  Dig.  S  608.*] 

3.  Criminal  Law  (S  594*)  —  Continuance  — 
Absent  Witness— Fugitive  from  Justice. 

A  continuance  will  not  be  granted  in  a 
criminal  case  to  procure  the  testimony  of  a  fugi- 
tive from  justice,  whose  whereabouts  ia  un- 
known. 

[EM.  Note.— For  other  casps,  see  Criminal  Law, 
Cent.  Dig.  §S  1321,  1332 ;  Dec.  Dig.  S  594.*] 
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4.  Cbiminal  Law  (|  598*)  —  Contintjance — 
DiSCBKTION  OF  Tbiai,  Coubt— Laok  OF  DlU- 
OINCE. 

A  criminal  case  had  been  pending  for  aboat 
two  years,  and  a  formal  application  by  accused 
for  a  continuance  was  allowed  at  one  term  be- 
cause of  the  absence  of  a  witness,  and  at  other 
terms  the  case  was  either  not  set  for  trial,  or,  if 
set,  was  continued  upon  consent  based  upon 
statements  of  accused's  counsel  that  he  hoped  to 
procure  the  absent  witness  at  the  next  term, 
and  that  the  same  facts  could  not  be  proved  by 
other  witnesses,  during  all  of  which  time  it 
was  not  claimed  that  the  facts  could  be  proved 
by  P.  until  accused  applied  for  a  continuance  to 
procure  his  testimony.  The  application,  refusal 
of  which  is  complained  of,  showed  that  the  wit- 
ness lived  at  a  town  in  the  venue  county,  but 
was  temporarily  absent  in  an  adjoining  county. 
All  parts  of  such  county  were  accessible  by  rail- 
road from  the  place  of  trial.  The  only  showing 
of  diligence  was  a  request  dnring  the  trial  for 
an  attachment  for  the  witness  to  such  adjoining 
county,  but  it  did  not  appear  whether  it  was 
issued,  or,  if  so,  what  disposition  was  made  of 
it,  and  no  motion  was  made  to  suspend  trial 
until  the  witness  arrived.  Held,  that  there  waa 
no  abuse  of  discretion  in  denying  the  continu- 
ance. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  f  §  1335-1341 ;  Dec  Dig.  S  598.*] 

Appeal  from  District  Court,  Nacogdoches 
County;  James  I.  Perkins,  Judge. 

Laura  Deckard  was  convicted  of  taan- 
slaugbter,  and  she  appeals.    Affirmed. 

King  &  King,  for  appellant.  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 

KAMSET,  J.  On  an  Indictment  charging 
her  witlx  the  murder  of  her  husband,  Kit 
Deckard,  filed  in  the  district  court  of  Nacog- 
doches county  on  the  20th  day  of  March,  1907, 
appellant  was  at  a  tri^I  held  on  April  12, 
1909,  convicted  of  the  offense  of  manslaugh- 
ter, and  her  punishment  assessed  at  confine- 
ment In  the  penitentiary  for  two  years. 

That  the  appellant  shot  and  killed  her  hus- 
band is  not  denied  in  the  testimony.  She  In- 
terposed a  plea  of  self-defense.  The  testi- 
mony of  the  state  distinctly  negatives  any 
self-defense,  but  accounts  for  the  killing  on 
the  ground  of  Jealousy  entertained  by  appel- 
lant on  account  of  the  attentions  to  and  im- 
proper conduct  of  her  husband  with  another 
woman.  The  only  eyewitness  produced  was 
Joe  Windham,  a  negro,  whose  testimony  is 
vigorously  assailed,  and  it  was  shown  by  a 
number  of  witnesses  who  heard  his  evidence 
on  the  examining  trial  that  be  had  given 
an  account  of  the  circumstances  at  the  time 
so  far  as  observed  by  him  in  harmony  with 
appellant's  plea  of  self-defense,  and  had  also 
stated  that  at  the  immediate  time  the  gun  was 
fired  he  was  behind  a  tree,  and  did  not  see  It 
However,  several  witnesses  for  the  state  tes- 
tified denying  that  he  had  so  testified  on  the 
examining  trial. 

As  stated  by  counsel  for  appellant,  the  only 
question  of  any  importance  relates  to  the  ac- 
tion of  the  court  in  overruling  the  application 
for  continuance.  This  application  was  based 
upon  the  absence  and  want  of  the  testimony 


of  two  witnesses,  J.  Will  Harrison  and  Fred 
Patrick.    The  diligence  as  to  Patrick  up  to 
the  time  the  case  was  called  for  trial  was 
clearly   sufllcient,   and  the  application  also 
averred  that  he  had  been  In  attendance  as  a 
witness  at  all  times  theretofore  in  obedience 
to  the  process  served  on  him,  and  had  never 
disobeyed  the  process  so  served  upon  him  un- 
til this  term  of  the  court.    The  facts  expected 
to  be  proven  are  as  follows:    "That  on  the 
day  of  the  alleged  homicide  they  resided  at 
Sacul,  In  Nacogdoches  county,  Tex.,  and  were 
engbged  In  cutting,  hauling,  and  delivering 
pine  logs  to  a  sawmill  near  said  place;  that 
Harrison  had  deceased.  Kit  Deckard,  employ- 
ed upon  the  day  that  he  was  killed,  cutting 
stocks;  that  the  deceased  and  the  defendant 
had  a  very  sick  child  with  pneumonia  during 
said  time,  and  deceased  had  asked  to  be  re- 
lieved from  his  employment  the  two  days 
prior  to  the  killing  In  order  that  he  might  go 
home  and  remain  with  his  wife  and  assist  her 
in  the  care  of  the  said  child,  which  was  then 
very  low,  but  that  deceased  did  not  go  home 
during  said  two  days  and  remain  with  said 
child  and  wife,  but  was  near  where  he  was 
at  work  with  another  negro  woman,  the  last 
fact  being  stated  to  the  witnesses  by  the  de- 
ceased; that  they  were  present  on  the  morn- 
ing deceased  was  killed,  and  saw  the  entire 
transaction,  and  that  they  were  nearer  to 
the  trouble  than  any  other  witness  except 
Joe  Windham,  a  negro  man,  who  had  gotten 
behind  a  tree  when  the  trouble  came  up  and 
could  not  see  the  parties;  that,  when  the  de- 
fendant came  to  where  they  were  at  work, 
they  heard  her  ask  the  deceased  why  he  had 
not  come  home,  and  assisted  with  the  sick 
child  the  two  days  before,  and  heard  her  fur- 
ther ask  him  where  that  woman  was  that  he 
had  stayed  with  during  said  two  days;  that 
deceased  began  cursing  and  abusing  the  de- 
fendant, and  told  her  that  she  had  better  go 
on  home,  or  he  would  give  her  a  dam  good 
whipping;  that  defendant  replied  that  she 
was  looking  for  that  woman  that  be  had 
stayed  with  the  two  days  before,  when  de- 
ceased cursed  defendant  for  a  dam  bitch,  and 
said  If  she  did  not  go  home  that  he  would 
make  her  go,  and  stated  that  it  was  none  of 
her  dam  business  where  he  had  stayed  the 
two  days  before,  and  told  her  that  If  she  did 
not  go  home  that  he  would  whip  hell  out  of 
her,  and  that  at  that  time  deceased  reached 
to  the  ground  and  got  hold  of  a  handle  of  an 
ax,  and  started  to  raise  up  with  same,  telling 
the  defendant  that  if  she  did  not  go  home 
that  he  would  knock  hell  out  of  her,  and 
would  beat  her  dam  brains  out,  when  defend- 
ant shot  deceased,  as  he  was  straightening  up 
with  the  ax  In  his  hand,  making  the  state- 
ment above  referred  to;  that  defendant  re- 
marked to  the  witness,  Harrison,  'Oh!  Mr. 
Harrison,  I  did  not  want  any  trouble  with 
Kit  (meaning  deceased).    I  was  looking  for 
that  woman' — that  deceased  was  very  angry 
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and  had  picked  up  the  az  as  he  made  the 
atatement,  and  turned  towards  defendant  as 
If  to  start  at  her  with  the  az;  that  they  were 
only  about  seven  or  eight  feet  apart  at  the 
time  of  the  shooting,  and  that  deceased  war 
a  negro  man  about  35  years  of  age,  and  de- 
fendant was  his  wife  about  28  years  of  age ; 
that  deceased  would  weigh  about  160  pounds ; 
that  there  was  no  one  else  present  except 
the  state's  witness,  Joe  Windham,  and  that 
he  had  gotten  behind  a  large  tree,  and  did 
not  see  the  trouble." 

In  addition  to  the  necessary  statutory  aver- 
ments, the  following  additional  matter  is  in- 
cluded In  the  application:  "In  connection 
with  this  application  and  as  a  part  hereof, 
this  defendant  would  show  to  the  court  that 
she  is  a  negro  woman  about  28  years  of  age ; 
that  the  deceased  was  her  husband  and  was 
about  35  years  of  age;  that  the  two  witnesses 
3.  Will  Harrison  and  Fred  Patrick  are  both 
'white  men,  the  one  about  36  years  of  age, 
and  the  other  about  24  years  of  age,  and  were 
the  only  eyewitnesses  to  the  transaction 
and  the  only  parties  present,  save  and  except 
Joe  Windham,  a  negro  man,  who,  as  soon  as 
deceased  began  to  curse,  abuse,  and  threaten 
defendant,  got  behind  a  large  tree,  and  saw 
none  of  the  transaction  to  which  the  two  wit- 
nesses named  now  at>sent  from  this  court 
would  testify;  that  defendant  is  Informed 
that  the  said  witness  Joe  Windham,  now  in 
attendance  upon  this  court,  proposes  to  testi- 
fy that  he  saw  all  of  said  difficulty,  and  that 
defendant  herein  without  cause  or  provoca- 
tion shot  deceased:  that  said  witness  Joe 
Windham  Uvea  in  the  immediate  community 
with  all  the  relatives  of  the  deceased,  and 
has  testified  heretofore  at  the  examining  trial 
that  he  did  not  see  all  of  the  difficulty,  but 
now  proposes  to  change  all  of  his  testimony 
so  as  to  show  that  he  saw  the  entire  transac- 
tion, and  that  defendant  was  In  the  wrong, 
and  the  testimony  of  said  absent  witnesses, 
each  of  whom  could  have  no  Interest  In  this 
canse,  will  not  only  establish  that  the  defend- 
ant acted  in  self-defense,  but  that  said  wit- 
ness Windham  did  not  see  the  transaction 
when  the  shot  was  fired,  and  would  therefore 
Impeach  and  contradict  the  testimony  of  the 
said  witness  upon  whose  testimony  the  state 
now  relies  for  a  conviction." 

This  bill  of  exception  Is  allowed  by  the 
court  with  the  following  qualification:  "The 
witness  Harrison  was  not  only  shown  to  be 
a  nonresident  of  the  state,  whose  residence 
was  imknown,  but  also  was  and  had  been 
for  some  two  years  a  fugitive  from  Justice, 
charged  with  crimes  in  Navarro  county  and 
perhaps  other  counties  of  this  state,  and  that 
the  officers  having  process  for  him  had  never 
been  able  to  efTect  his  arrest  or  to  locate  him. 
As  to  the  witness  Patrick,  I  acted  In  over- 
ruling the  application  upon  the  following 
drcumstances:  The  case  had  been  before 
me  personally  from  the  time  the  indictment 
was  filed  (some  two  years).  It  had  been  con- 
tinued at  one  term  upon  the  formal  applica- 


tion of  the  defendant  (as  shown  by  the  rec- 
ord), this  continuance  being  on  account  of 
the  absence  of  the  witness  Harrison.  At  the 
other  terms  the  case  was  either  not  set  for 
trial,  or,  if  set  down  for  a  particular  day  and 
a  special  venire  ordered,  it  was,  on  each  oc- 
casion, called  up  before  such  day  had  been 
reached  and  continued  generally  upon  a  sort 
of  quasi  consent  based  upon  the  accepted 
statement  of  defendant's  counsel  that  the 
witness  Harrison  had  not  been  found,  that 
he  had  recent  Information  of  his  where- 
abouts, and  hoped  to  procure  his  attendance 
by  the  next  term,  and  that  he  could  not  prove 
the  same  facts  by  other  witnesses.  Notice 
would  then  be  given  that  the  case  had  been 
continued  and  that  the  witnesses  and  special 
venire  need  not  attend,  etc.  On  this  account, 
there  was  no  call  of  the  witnesses  made  and 
no  means  of  knowing  whether  Patrldc  was 
present  or  not,  and  during  all  these  proceed- 
ings nothing  was  ever  said  of  Patrick  being 
a  material  witness,  or  that  the  facts  now 
claimed  to  be  within  his  knowledge  could  be 
proved  by  him  (note  that  as  set  out  in  the 
application  they  are  the  same  as  by  Har- 
rison), but,  on  the  contrary,  I  was  always 
given  to  understand  that  these  facts  could 
only  be  proven  by  Harrison  and  by  no  other 
witness.  I  respectfully  call  the  court's  at- 
tention, also,  to  the  following  facts  in  rela- 
tion to  this  application  In  so  far  as  based 
upon  the  absence  of  the  witness  Patrick.  The 
application  shows  the  residence  of  Patrick  to 
be  Sacul,  a  station  In  Nacogdoches  county,  on 
T.  ft  N.  O.  R.  R.,  only  about  one  hour's  run 
by  railroad  from  the  town  of  Nacogdoches. 
He  is  said  to  be  temporarily  in  Cherokee 
county  working  at  a  sawmtlL  Cherokee 
coun^  adjoins  Nacogdoches  connty  and  all 
parts  of  it  have  immediate  and  direct  con- 
nection with  the  town  of  Nacogdoches  by  T. 
&  N.  O.,  H.  E.  &  W.  T.,  and  Cotton  Belt 
Railroads,  and  practically  all  the  sawmills 
In  Cherokee  county  are  located  on  or  near 
one  or  the  other  of  these  roads ;  that  is,  T. 
&  N.  O.  or  Cotton  Belt.  Upon  the  overrul- 
ing of  the  application,  an  attachment  to  Cher- 
okee county  returnable  Instanter  was  ordered 
in  behalf  of  defendant  for  witness  Patrick. 
The  trial  occupied  some  two  days,  and  the 
motion  for  a  new  trial  was  not  acted  upon 
until  some  two  weeks  after  the  trial  and  con- 
viction. During  the  trial  no  motion  was 
made  to  suspend  same  to  await  the  coming 
of  the  witness  and  after  the  conviction  no 
affidavit  of  the  witness  supporting  the  state- 
ment of  what  he  would  testify  was  ever 
made  or,  if  made,  was  ever  called  to  the  at- 
tention of  the  court.  If  such  affidavit  had 
been  presented,  I  doubtless  would  have  grant- 
ed a  new  trial.  From  the  foregoing  circum- 
stances I  did  not  believe  when  overruling  the 
application  that  Patrick  (If  there  was,  in 
fact,  such  person)  would  testify  to  such  facts 
as  claimed,  and  I  have  been  confirmed  fully 
In  that  behalf  by  the  developments  of  the 
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evidence  on  the  trial  as  well  as  by  the  fail- 
ure of  defendant  during  and  after  the  trial 
to  make  any  effort  to  procure  the  testimony 
during  the  trial  (further  than  a  formal  ap- 
plication for  an  attachment)  or  to  procure 
the  supporting  affidavit  of  the  witness  to  pre- 
sent with  the  motion  for  new  trial.  I  be- 
lieved when  acting  on  the  at^lication,  and 
am  convinced  that  as  to  the  witness  Patrick 
it  was  all  a  trick  for  delay,  and  it  is  for  your 
honorable  court  to  say  whether,  because  of 
precedent,  if  there  be  such,  the  trial  courts 
must  submit  to  such  imposition,  and  the  due 
and  Just  administration  of  the  law  be  thus 
defeated." 

In  connection  with  the  observations  of  the 
court  as  to  the  application  being  a  mere  trick 
for  delay.  It  should  be  stated  that  In  corres- 
pondence filed  with  U8  the  trial  court  express- 
ly and  unequivocally  exonerates  appellant's 
counsel  from  any  imputations  of  bad  faith  or 
unprofessional  conduct,  and  states  that:  "If 
yon  desire  me  to  do  so  and  will  return  me 
the  bill  and  Its  qualification,  I  will  Interline 
in  the  latter  the  specific  statement  that  'I  do 
not  Impute  any  wrong  to  defendant's  attor- 
neys,' or  words  of  the  same  Import  and  mean- 
ing. Tou  are  also  authorized  to  use  this  let- 
ter before  the  Court  of  Criminal  Appeals  in 
such  manner  as  you  may  wish  and  as  may 
be  permissible."  We  have  had  some  doubt 
In  respect  to  the  sufficiency  of  the  applica- 
tion under  all  the  circumstances.  It  has  been 
quite  uniformly  held  that  the  granting  or 
refusal  of  such  application  for  continuance 
has  always  been  a  matter  discretionary  with 
the  court  (Krebs  v.  State,  8  Tex.  App.  1); 
and,  further,  that  nothing  will  be  presumed 
In  aid  of  a  second  application  for  continu- 
ance. The  explanation  <xt  the  court  as  to 
the  witness  Harrison  makes  it  clear  that  the 
continuance  should  not  have  been  granted  on 
account  of  his  absence.  The  fact  that  he  was 
a  fugitive  from  Justice,  and  could  not  be 
found,  under  all  the  authorities,  clearly  dis- 
poses of  the  matter  as  to  him  against  ap- 
pellant Anderson  v.  State,  63  Tex.  Cr.  R. 
341,  110  S.  W.  64.  We  think  as  here  present- 
ed, that,  when  the  absence  of  Patrick  was 
discovered.  It  was  the  duty  of  counsel,  in 
view  of  his  nearby  residence,  and  the  fact 
that  his  whereabouts  was  stated  to  be  known, 
to  have  used  the  utmost  diligence  to  have  se- 
cured bis  attendance  on  the  trial.  The  only 
statement  of  diligence,  after  the  case  was 
called.  Is  a  mere  averment  that  counsel  had 
"this  day  asked  for  an  attachment  for  said 
witness  to  Cherokee  county,  Tex."  Whether 
the  attachment  was  Issued,  or.  If  so,  what 
disposition  was  made  of  It,  Is  not  stated,  and 
we  are  not  Justified  In  aiding  the  application 
by  any  inference.  In  view  of  the  fact,  as  stat- 
ed in  the  court's  explanation,  that  during  the 
trial  no  application  was  made  to  suspend 
same  to  await  the  coming  of  the  witness,  and 
the  fact  that  the  counties  of  Nacogdoches 


and  Cherokee  and  all  parts  of  them  hare  im- 
mediate and  direct  connection  with  the  town 
of  Nacogdoches  by  the  three  railroads  nam- 
ed in  the  statement  above  quoted,  would  seem 
to  have  suggested  and  required  the  utmost 
diligence  of  counsel  to  have  secured  the  at- 
tendance of  this  witness,  even  after  the  ap- 
plication for  continuance  had  been  overrul- 
ed. In  view  of  the  court's  explanation,  and 
the  long  delay  of  more  than  two  years  dur- 
ing which  the  case  has  been  pending,  we  feel 
that  we  ought  not  to  reverse  the  conviction, 
unless  in  the  light  of  the  entire  record  there 
had  been  a  clear  and  palpable  abuse  of  the 
discretion  which  the  law  confides  to  trial 
courts. 

Under  the  circumstances  we  have  conclud- 
ed we  ought  not  to  Interfere,  and,  there  being 
no  error  In  the  record,  the  Judgment  of  con- 
viction Is  affirmed. 

McCORD,  J.,  not  sitting; 


GRAVES  V.  STATH. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  19, 
laiO.) 

1.  Homicide  (S  SOO*)— TRiAir-lKSTBuorioNS. 

Under  White's  Ann.  Pen.  Code,  art.  713, 
providing  that  a  person  charged  with  murder 
may  show  threats  by  decedent,  but  that  they 
will  not  justify  the  offense,  unless  at  the  time  of 
the  homicide  decedent  by  some  act  manifested 
an  Intention  to  execute  the  threats,  a  charge  in 
a  prosecution  for  assault  with  intent  to  mur- 
der that  if  the  party  assaulted  had  made  threats 
against  the  life  of  defendant,  and  when  they  met 
made  a  movement  with  his  right  hand  as  if  to 
draw  a  weapon  and  used  threatening  language 
toward  the  defendant,  causing  him  to  have  rea- 
sonable appr^ension  of  death  or  serious  bodily 
injury  at  the  hands  of  the  party  assaulted,  de- 
fendant had  a  right  to  use  all  necessary  force 
to  defend  himself,  was  erroneous,  since  the  stat- 
ute does  not  define  what  acts  shall  Justify  the 
threatened  party  in  using  force  to  defend  him- 
self, and  the  court  is  not  anthorized  to  do  so. 

[Ed.   Note. — For  other  cases,  see  Homiddeu 
Cent  Dig.  i  617 ;   Dec  Dig.  SSOO.*] 

Z  HoiaciDB  (1 300*)— Tbiai/— IirsTBUonoirs. 

The  charge  is  also  erroneous  as  being  more 
burdensome  than  the  law.  in  that  it  blends  the 
law  of  self-defense  with  the  law  of  threats,  and 
requires,  to  justify  the  assault,  an  affirmative 
finding  that  the  assaulted  party  made  a  move- 
ment with  his  hand  as  if  to  draw  a  weapon 
and  used  threatening  language  toward  defendant, 
which  would  cause  him  to  have  a  reasonable  ap- 
prehension of  serious  bodily  injury,  or  that  the 
assanlted  party  was  about  to  cany  out  the 
threats. 

[Kd.  Note.— For  other  eases,  see  Homicide, 
Cent.  Dig.  I  617 ;   Dec.  Dig.  ISOO.*] 

3.  Cbiminai.  Law  (S  404*)— Evidbncb— Adus- 

sibilitt— bxhibitino  wounds. 

In  a  prosecution  for  assault  with  intent  to 
murder,  it  was  error  to  allow  the  assaulted  par- 
ty to  exhibit  his  scars  to  the  jury,  where  his 
wounds  had  been  operated  upon  and  so  ciianged 
and  enlarged  that  the  scars  could  throw  no  light 
upon  the  issue  in  the  case  as  to  the  manner  in 
which  they  were  inflicted. 

[Bd.  Note. — For  other  cases,  see  Criminal  Iaw, 
Cent.  Dig.  |  891 ;  Dec.  Dig.  {  401.*] 
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4.  HoanoiDE  (J  838*)— Appiai.  awd  Ebbok— 

Habicless  Ebbob. 

In  a  piosecation  for  aasault  with  Intent  U> 
marder,  it  was  not  prejudicial  error  to  allow  the 
phyaieians  who  dressed  tiie  woands  of  the  per- 
■on  asaaolted  to  Eive  their  opinions  as  to  the 
coane  of  the  bullet,  althongh  they  might  not 
have  been  qualified  to  give  expert  testimony  on 
the  matter,  where  it  was  apparent  from  all  the 
testimony  in  the  case  that  the  ballet  did  take 
the  course  described  by  the  physicians,  and  any 
one.  though  not  skilled  in  surgery  or  anatomy, 
could  have  discovered  these  facts. 

[E!d.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  f  709;   Dec.  Dig.  i  338.»] 

6.  Cbikirai.  liAW  (I  366*>— BviDENCB  — Res 
Oestji. 

In  a  prosecution  for  assault  with  intent  to 
murder,  where  defendant,  about  16  minutes  aft- 
er the  shooting,  told  the  brother  of  the  party 
assaulted  to  get  out  of  the  way  and  let  him 
finish  him,  and  the  brother  told  him  not  to  shoot 
any  more  as  the  assaulted  party  would  be  dead 
in  a  few  minutes,  whereupon  he  lode  away,  a 
statement  made  about  this  time  by  the  assault- 
ed party  that  he  did  not  mind  dying,  but  he 
hated  to  be  shot  in  the  back  when  he  was  un- 
armed, was  admissible  as  res  gestte. 

[ESd.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  819;  Dec.  Dig.  |  86&*1 

Appeal  from  District  Court,  Jones  County ; 
Cnllen  C.  Hlgglns,  Judge. 

S.  Ik  Graves  was  convicted  of  assault  with 
Intent  to  murder,  and  be  appeals.  Reversed 
and  remanded. 

Cunningham  &  Oliver,  Thomas  &  Chapman, 
and  J.  H.  Glasgaw,  for  appellant.  John  A. 
Mobley,  Asst  Atty.  Gen.,  for  the  State. 


McCORD,  J.  This  Is  an  appeal  from  a 
conviction  for  assault  with  intent  to  murder 
with  a  penalty  of  two  years. 

On  the  trial  of  the  case  in  the  court  below, 
appellant  established  by  two  witnesses,  to 
wit,  Overfelt  and  Hart,  that  some  days  pre- 
vious to  the  shooting  of  the  prosecuting  wit- 
ness, Sayers,  by  appellant,  said  Sayers  had 
used  violent  and  abusive  language  to  the  wit- 
ness Hart,  and  at  the  same  time  the  prose- 
cuting witness,  Sayers,  made  very  serious 
threats  against  the  life  of  appellant,  Sam 
Graves,  and  stated  that  be  would  see  appel- 
lant; that  one  or  the  other  of  tbem  had  to 
bite  the  earth,  and  that  he  had  just  as  soon 
die  now  as  to  die  further  up  the  cre^.  This 
statement  was  substantially  proved,  as  be- 
fore stated,  by  the  witnesses  Overfelt  and 
Hart  At  the  time  of  the  shooting,  the  state's 
witnesses  contended,  It  was  an  uncalled  for 
and  an  unnecessary  shooting,  and  that  at  the 
time  that  appellant  shot  the  prosecuting  wit- 
ness, Sayers,  Sayers  was  doing  nothing  but 
driving  away  from  the  appellant,  and  was  shot 
off  of  his  horse,  or  shot  and  the  horse  went 
off  some  60  or  60  yards,  when  the  witness 
•topped  him  and  got  off.  The  appellant 
claimed  that  In  the  manner  that  the  prose- 
cuting witness  and  his  brothers  and  friends 
approached  him,  and  the  hostile  demonstra- 
tions made  at  the  time,  that  he  believed  that 


the  prosecuting  witness  was  going  to  klU  him 
and  that  he  shot  in  self-defense. 

The  case  was  submitted  to  the  Jury  on  as- 
sault to  murder,  aggravated  assault,  self-de- 
fense, and  threats,  and  on  the  subject  of 
threats  the  court  charged  the  jury  as  follows: 
"If  you  believe  from  the  evidence  In  this  case 
that  the  defendant,  S.  L.  Graves,  did  shoot 
Farley  P.  Sayers  In  King  county,  Texas,  on 
or  about  the  6th  day  of  September,  1907,  and 
either  with  or  without  the  speciflc  Intent  to 
kill  the  said  Farley  P.  Sayers,  but  that,  prior 
to  the  time  of  so  doing,  the  said  Farley  P. 
Sayers  had  cursed  and  used  violent  and  abu- 
sive language  concerning  the  defendant,  and 
threatened  the  defendant  with  having  to  bite 
the  dust  when  he  met  him,  and  that  said 
threats,  if  any,  in  substance  were  communi- 
cated to  the  defendant  prior  to  the  time  of  said 
shooting,  and  that  the  defendant  and  said 
Farley  P.  Sayers  met  at  the  Pitchfork  Round- 
up, and  that  at  the  time  of  said  meeting  the 
said  Farley  P.  Sayers  leaned  forward  as  if  to 
dismount  and  made  a  movement  with  his 
right  hand  as  If  to  draw  a  weapon  from  his 
bosom,  and  used  threatening  language  at  the 
time  to  the  defendant,  all  of  which  either  con- 
sidered alone  or  considered  with  the  defend- 
ant's knowledge  of  the  character  and  disposi- 
tion of  the  said  Farley  P.  Sayers,  or  for  ei- 
ther of  said  causes  or  any  other  cause  dis- 
closed by  the  evidence,  caused  the  defendant 
to  have  a  reasonable  apprehension  of  death 
at  the  hands  of  said  Sayers,  or  that  serious 
bodily  Injury  was  about  to  be  inflicted  upon 
him  at  the  hands  of  said  Sayers,  and  that 
said  Sayers  was  about  to  carry  out  and  put 
Into  execution  such  threats  so  made  against 
him.  If  any,  by  said  Sayers,  as  all  the  facts 
and  circumstances  in  evidence  w«e  viewed 
from  the  standpoint  of  the  defendant  at  the 
very  time  of  the  shooting,  and  that  acting 
upon  the  appearance  of  danger  as  he  saw  it 
from  his  standpoint  at  the  time  the  defend- 
ant shot  the  said  Farley  P.  Sayers,  then  the 
defendant  had  the  right  to  use  all  necessary 
force  to  repel  such  attack  or  threatened  at- 
tack, if  any,  to  protect  his  life  or  person  from 
such  serious  bodily  Injury,  even  to  the  ex- 
tent of  killing  his  assailant,  and  if  you  so 
believe,  or  have  a  reasonable  doubt  thereof, 
yon  will  acquit  the  defendant"  This  charge 
was  complained  of  by  appellant  In  Ms  mo- 
tion for  a  new  trial,  and  Its  correctness  vigor- 
ously assailed  in  the  court  below,  and  pre- 
amted  before  this  court  with  earnestness  and 
energy.  We  are  of  opinion  that  this  charge 
was  erroneous  In  several  respects.  It  Is 
more  onerous  than  the  statute  requires.  It 
blends  and  confuses  the  defenses  arising  from 
real  danger  and  apparent  danger.  It  not 
only  enlarges  upon  the  statute  on  the  subject 
of  threats,  but  It  Is  an  attempt  on  the  part 
of  the  court  below  to  define  what  the  threats 
shall  ccmsist  of  and  what  the  party  shall  do 
In  order  to  justify  on  the  grounds  of  threats. 
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Article  713,  White's  Ann.  Pen.  Code,  provides: 
"Where  a  defendant  accused  of  murder  seeks 
to  justify  himself  <»  the  ground  of  threats 
apilnst  his  own  life,  he  may  be  permitted  to 
Introduce  evidence  of  the  threats  made,  but 
the  same  shall  not  be  regarded  as  affording  a 
Jnstlflcatlon  for  the  ofCense  unless  It  be  shown 
that  at  the  time  of  the  bomldde  the  person 
killed  by  some  act  then  done  manifested  an 
Intention  to  execate  the  ttireat  so  made.  In 
every  Instance  where  proof  of  threats  has 
been  made  it  shall  be  competent  to  Introduce 
evidence  of  the  general  character  of  the  de- 
ceased. Such  evidence  shall  extend  only  to 
an  inquiry  as  to  whether  the  deceased  was  a 
man  of  violent  or  dangerous  character,  or  a 
man  of  kind  and  inoffensive  disposition,  or 
whether  he  was  such  a  person  as  might  rea- 
sonably be  expected  to  execute  a  threat 
made."  It  will  be  seen  by  this  article  that 
a  party  would  be  Justified  in  killing  his  ad- 
versary if  at  the  time  of  the  homicide  the 
person  killed  by  some  act  then  done  manifest- 
ed an  intention  to  execute  the  threats  so 
made.  The  statute  does  not  attempt  to  de- 
fine of  what  this  act  shall  consist  It  does 
not  say  that  If  the  party  shall  throw  bis 
hand  to  his  hip  or  that  he  shall  draw  his  gun, 
or  that  he  shall  advance,  or  that  he  shall 
strike  with  his  fist.  It  leaves  it  to  the  Jury 
to  determine  from  the  conduct  and  manner 
of  the  party  what  the  act  i&  And  for  the 
court  to  attempt  to  define  what  the  act  shall 
be  would  be  an  attempt  on  the  part  of  the 
court  to  legislate  into  the  statute  terms  not 
authorized.  Said  charge  is  erroneous  and 
more  burdensome  than  the  law,  in  that  It 
blends  the  law  of  self-defense,  both  real 
and  apparent  danger,  with  the  law  of  threats, 
and  requires  that  the  Jury  shall  find  affirma- 
tively that  Farley  P,  Sayers  leaned  forward 
as  if  to  dismount  and  made  a  movement  with 
his  right  hand  as  If  to  draw  a  weapon  from 
his  bosom,  and  used  threatening  language  at 
the  time  to  that  effect,  which  caused  appel- 
lant to  have  a  reasonable  apprehension  of 
the  threats  at  the  bands  of  Sayers  or  serious 
bodily  injury,  before  he  would  have  a  right 
to  shoot  in  his  own  self-defense,  or  to  shoot 
in  the  belief  that  said  Sayers  was  about  to 
execute  said  threats.  See  St  Clair  v.  State, 
40  Tex.  Cr.  R.  479,  92  S.  W.  1097;  Swain 
V.  State,  48  Tex.  Cr.  R.  98,  86  S.  W.  387; 
and  Ijockhart  v.  State,  58  Tex.  Cr.  B.  689, 
111  8.  W.  1024.  Without  reference  to  the 
decisions  made  by  this  court  upon  this  sub- 
ject It  will  be  sufficient  to  simply  read  the 
statute  upon  the  subject  of  threats  which  In 
itself  shows  that  the  charge  given  by  the 
court  below  is  erroneous,  and  is  such  error 
that  the  case  will  have  to  be  reversed. 

There  are  several  other  questions  presented 
in  the  record  that  perhaps  it  would  not  be  ill 
advised  to  notice.  The  first  bill  of  exceptions 
relates  to  the  action  of  the  court  in  per- 
mitting the  witness  Sayers,  over  the  objec- 
tion of  appellant  to  exhibit  the  wounds  and 
scars  to  the  jury  on  the  ground  that  these 


scan  were  not  in  the  condition  that  they 
were  immediately  after  the  sliot  had  heea. 
fired  because  anidlant  had  been  operated 
upon  by  physicians  and  the  wounds  enlarged 
so  as  to  treat  the  internal  injuries,  and  that 
his  shoulder  bad  been  cut  open,  and  that  this 
could  throw  no  light  upon  the  issue  In  the 
case  as  to  whether  witness  was  shot  in  the 
front  or  the  back.  The  proof  showed  that 
the  physicians  had  operated  upon  the  wit- 
ness, and  had  made  incisions  in  front  and 
back,  and  that  the  wounds  were  not  in  the 
condition  they  were  immediately  after  the 
shooting,  therefore  we  cannot  see  how  an  ex- 
hibltl<m  of  the  scars  could  throw  any  light 
upon  the  issue  as  to  whether  witness  was 
shot  in  the  front  or  back.  It  was  error  to- 
allow  witness  to  exhibit  the  wounds,  and  ap- 
pellant's objection  should  have  been  sus- 
tained. 

Objection  was  made  by  the  appellant  to  the 
action  of  the  court  in  permitting  Dr.  Graham 
and  Dr.  Blackwell  to  testify  to  the  following: 
"The  bullet  entered  Farley  P.  Sayers,  the 
prosecuting  witness,  In  the  shoulder  behind, 
and  came  out  at  the  top  of  the  shoulder  near 
the  collar  bone  in  front"  This  evidence  was 
objected  to  on  the  part  of  the  appellant  be- 
cause the  witness  had  not  sufficiently  quali- 
fied as  an  expert  to  testify  to  his  opinion  as 
to  which  way  the  ball  passed  through  the 
body  and  had  not  shown  himself  to  be  pres- 
ent or  to  be  in  position  pers<»]ally  to  testify 
as  to  its  course,  and  because  said  evidence 
was  a  conclusion  and  is  a  matter  upon  which 
even  an  expert  could  not  testify,  and  was  a 
conclusion  that  the  jury  had  a  right  to  draw 
from  the  evidence,  and  was  calculated  to  in- 
jure the  rights  of  appellant  The  judge  ap- 
pends to  the  bill  of  exceptions,  the  follow- 
ing qualification:  These  two  doctors  dressed 
the  wounds  inflicted  upon  Sayers  and  operat- 
ed upon  Sayers  for  the  bullet  which  they 
took  out  in  pieces  although  they  did  not  re- 
cover it  all,  and  testified  that  the  wound  in 
the  back  was  the  only  opening  made  upon 
Sayers  by  the  bullet  which  was  large  enough 
to  admit  the  bullet  and  that  the  only  other 
opening  made  In  the  skin  of  Sayers  was  a 
three-cornered  in  shape  wound,  in  which  was 
lodged  a  small  three-cornered  piece  of  metal 
cover  that  encased  the  bullet  before  firing, 
and  that  the  metal  piece  slightly  protruded 
from  the  front  wound  and  was  taken  out  at 
the  front  by  the  doctors,  and  that  the  parts 
of  bullet  taken  out  were  followed  from  the 
wound  In  the  back  even  by  two  fingers  of  the 
doctor's  hand,  and  that  the  front  wound  was 
cut  open,  and  that  with  the  eye  they  could 
see  through  the  shoulder  of  Sayers,  and  that 
the  largest  portion  of  the  bullet  of  all  was 
taken  out  of  Sayers'  neck  to  the  right  and 
above  the  wound  In  the  front,  and  could  be 
traced  from  the  back  wound  with  the  probe, 
but  not  from  the  front  wound  at  all,  all  of 
which  were  physical  facts  and  required  no 
expert  testimony,  but  could  have  been  testi- 
fied to  by  any  one  who  Imew  the  facts.    An 
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inspection  of  the  statement  of  facts  and  the 
testimony  of  these  doctors  shows  that  the 
wounds  inflicted  went  in  from  the  rear.  As 
stated  by  the  court  below  it  did  not  require 
a  man  skilled  in  the  knowledge  of  surgery 
or  anatomy  to  have  discovered  these  facts. 
There  was  a  wound  large  enough  to  admit 
the  ball  in  the  rear.  This  ball,  after  it  en- 
tered the  body  and  struck  the  shoulder  blade, 
split  to  pieces,  and  several  of  these  pieces 
were  taken  out  in  front,  and  we  cannot  see 
that  the  opinion  of  the  doctor  that  it  was 
flred  from  the  rear  could  either  be  hurtful  or 
prejudicial  in  this  case.  Even  the  appellant 
and  bis  witness  Oldham  testified  that  when 
be  fired  the  piosecnting  witness  was  attempt- 
ing to  alight  from  his  horse,  and  threw  rath- 
er the  side  and  back  of  his  body  to  the  ap- 
pellant In  some  cases  the  opinion  of  ex- 
perts, or  the  opinion  of  people  who  are  non- 
experts, might  become  injurious,  but  in  the 
light  of  the  record  in  this  case  we  cannot  see 
bow  it  was  hurtful. 

Bill  of  exceptions  No.  4  relates  to  the  ac- 
tion of  the  court  in  permitting  the  state,  over 
the  objections  of  appellant,  to  prove  that  the 
prosecuting  witness,  Sayers,  in  about  15  min- 
utes after  the  shooting,  said  that  he  did  not 
mind  dying,  but  he  hated  to  be  shot  in  the 
back  when  he  was  unarmed.  This  testimo- 
ny was  objected  to  on  the  ground  that  It  was 
too  remote  from  the  immediate  transaction 
of  the  shooting  to  come  within  the  rule  of 
res  gestae  evidence.  The  court,  in  qualify- 
ing this  bill,  states:  That  when  defendant 
shot  Sayers,  Sayers'  horse  ran  to  a  tree  be- 
tween 100  and  250  yards  away.  Defendant 
followed  after  within  about  100  to  60  yards 
of  Sayers,  who  was  on  the  ground  and  lying 
with  his  head  on  his  brother's  knee,  and  hol- 
loed to  the  witness  Sayers,  brother  of  the 
Injured  party,  to  get  out  of  the  way,  and  let 
him  finish  the  son  of  a  bitch,  when  the  broth- 
er stated  not  to  shoot  any  more,  as  he  would 
be  dead  in  15  minutes,  and  the  defendant 
turned  and  rode  ofT,  and  this  was  about  15 
minutes  after  the  shooting.  We  are  of  opin- 
ion that  this  testimony  was  admissible  as 
res  gestae,  and  came  clearly  within  the  rule 
announced  by  this  court  in  the  case  of  Bron- 
son  v.  State,  recently  decided  by  this  court 
This,  we  think,  disposes  of  all  the  questions 
raised  in  this  appeal,  and,  for  the  error  of 
the  court  in  its  charge  upon  the  subject  of 
threats,  the  case  will  be  reversed  and  the 
canse  remanded,  which  is  accordingly  done. 


SMITH  ▼.  STATE. 

(CSoort  of  Oriminal  Appeals  of  Texas.    Jan.  12, 
1910.) 

1.  Homicide  (|  307*)— Tbiai/— Iwstbuotions— 
loNORiHO  Issues. 

An  instruction  that  if  the  jury  believe  be- 
yond a  reasonable  doubt  that  defendant  "shot 
and  killed  deceased,  as  charged  in  the  indict- 


ment, to  find  him  guilty  of  murder  in  the  second 
degree',"  is  erroneous,  as  it  does  not  require  the 
homicide  to  have  been  unlawful,  or  with  malice, 
and  isnores  the  question  of  self-defense  under  a 
mistake  of  fact  testified  to  by  defendant,  and 
the  issue  of  manslaughter,  also  raised  by  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  041 ;   Dec.  Dig.  §  307.*] 

2.  CRnriNAi,  Law  (8  811*)— Tbiai/— Instruc- 
tions—  Urduk  Pbominencb  to  Cebtain 
Facts. 

Though  the  allegation  that  the  shotgun  used 
by  defendant  was  a  deadly  weapon  was  not  ques- 
tioned, an  instruction  that  the  "instrument  or 
means  by  which  a  homicide  was  committed  are 
to  be  taken  into  consideration  in  judging  the 
intent"  of  defendant  is  not  subject  to  the  ob- 
jections of  ^ving  undue  prominence  to  the  pre- 
sumption arising  from  the  character  of  the  weap- 
on and  the  manner  of  the  killing,  or  that  it 
makes  a  presumption  of  criminal  intent  neutral- 
ize the  presumption  of  innocence. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  SS  196ft-l»72;   Dec.  Dig.  S  811.*J 

Appeal  from  Criminal  District  Court  Dal- 
las County;    Robert  B.  Seny,  Judge. 

John  Smith  was  convicted  of  murder,  and 
he  appeals.    Reversed. 

A.  S.  Baskett  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSET,  J.  This  appeal  results  from  a 
conviction  had  in  the  Criminal  District  Court 
of  Dallas  County  on  January  28,  1900,  in 
which  Judgment  ap^lant  was  found  guilty 
of  murder  in  the  second  degree,  and  his  pun- 
ishment assessed  at  confinement  in  the  peni- 
tentiary for  a  period  of  50  years. 

A  number  of  the  questions  presented  as 
grounds  for  reversal  are  of  a  character  not 
at  all  likely  to  occur  upon  another  trial, 
and  we,  therefore,  pretermit  any  discussion 
of  them.  It  was  shown  beyond  doubt  and  in 
fact  admitted,  that  along  about  26th  day  of 
May,  1908,  and  during  a  period  of  high  water 
and  overfiow  in  some  portions  of  the  city  of 
Dallas,  'appellant  shot  and  killed  Will  Over- 
street  at  the  residence  of  Lee  Lambkin  on 
or  near  Ross  avenue.  The  killing  occurred 
at  night,  and  in  conseqnence  of  high  water 
the  streets  were  not  lighted,  and  it  was  quite 
dark.  Just  before  tills  killing,  appellant  had, 
with  the  same  weapon — a  shotgun — literally 
shot  off  the  arm  of  Mrs.  Maggie  Carter.  The 
testimony  showed  that  appellant  bad  been 
staying  at  Lambkin's  house  only  on  the  day 
of  the  homicide;  that  he  had  no  ill  will  at 
all  towards,  and  only  the  very  slightest  ac- 
qoaintance  with,  Mrs.  Carter.  There  is 
Blight,  if  any,  evidence  of  any  ill  will  to- 
wards Overstreet,  and  the  evidence  shows 
that  their  acquaintance  was  limited.  Ap- 
pellant was  a  leather  worker.  He  Is  not 
shown  to  have  been  drinking,  at  least  for 
some  few  days  before  the  killing.  The  evi- 
dence shows  that  across  the  street  were  a 
large  number  of  Mexicans — men  and  women — 
and  strongly  raises  the  belief  that  appellant 
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was  under  the  Impression  tbat  these  Mexicans 
°  were  seeking  his  life.  The  testimony  shows 
that  Mrs.  Carter  had  been  away  from  the 
house  a  little  while,  and  on  her  return.  In  a 
spirit  of  banter,  stated  to  her  companions 
tbat  she  could  beat  them  to  the  door,  and  ap- 
proached the  door  running  somewhat  rapidly, 
and  almost  without  warning  appellant  fired 
the  gun,  with  the  effect  of  almost  entirely 
severing  her  arm  from  her  body;  that  very 
soon  thereafter  a  policeman,  J.  T.  Murray, 
appeared,  and  some  parties  directed  him  to 
the  Lambkin  house  as  the  place  where  the 
first  shot  had  been  fired;  that  Murray  and 
Overstreet  went  In  the  house,  and  In  the 
hall  towards  the  rear,  and  as  they  went  near 
the  door  of  the  room  appellant  said,  "Don't 
open  that  door;"  that  the  policeman  there- 
upon said  to  Overstreet,  "Open  it.  Will,"  and 
Overstreet  opened  the  door,  and  just  as  be 
did  so,  the  appellant  fired;  that  the  gun 
was  fired  Just  as  Overstreet  and  Murray, 
the  policeman,  stepped  tn  after  the  door  was 
opened,  appellant  firing  at  once  with  the 
opening  of  the  door;  and  tbat  thereupon 
Murray  arrested  appellant  The  appelant 
testified  at  length  In  his  own  behalf,  and 
disclaimed  any  animosity  whatever,  or  any 
ill  will,  towards  either  Mrs.  Garter  or  Over- 
street,  and  went  into  some  details  as  to  the 
basis  of  his  alarm  and  apprehension  of  at- 
tack from  the  Mexicans,  and  In  support 
claimed  tbat  he  believed  at  the  time  he  fired 
the  shot  that  the  Mexicans  were  seeing  his 
life. 

1.  The  court  charged  on  murder  in  the  first 
degree,  murder  In  the  second  degree,  man- 
slaughter, self-defense,  and  also  Instructed 
with  reference  to  the  law  of  threats  and  mis- 
take of  fact  The  charge  of  the  court  is 
criticised  as  to  all  these  matters  practically, 
but  is,  we  think,  sufficient  and  not  subject 
to  serious  attack,  except  that  portion  of 
same  which  instructs  the  Jury  with  reference 
to  the  issue  of  murder  In  the  second  degree. 
This  charge,  we  think,  is  fatally  defective, 
and  for  the  error  therein  the  case  must  be 
reversed.  After  defining  murder  in  the  sec- 
ond degree,  substantially  in  accordance  with 
law,  the  court  thm  gives  this  instruction, 
and  this  Is  the  only  Instruction  which  the 
court  does  give  applying  the  law  of  murder 
In  the  second  degree  directly  to  the  case:  "If 
you  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt  that  the  defendant,  in  the 
county  of  Dallas  and  state  of  Texas,  on  the 
26th  day  of  May,  1908,  as  alleged,  with  a 
deadly  weapon,  to  wit  a  gun,  did  shoot  and 
thereby  kill  Will  Overstreet  as  charged  In 
the  indictment  yon  will  find  him  guilty  of 
murder  in  the  second  degree,  and  assess  his 
punishment  at  confinement  in  the  state  pen- 
itentiary for  any  period  that  the  Jury  may 
determine  and  state  in  their  verdict,  provided 
it  be  not  lees  than  6  years."  It  is  urged  that 
this  charge  Is  objectionable  In  many  re- 
spects;   that  It  Is  not  even  required,  under 


this  charge^  that  the  killing  should  be  un- 
lawful; that  the  Jury  are  not  instructed 
therein  as  t6  whether  such  killing  should  Ite 
upon  malice  or  upon  sudden  passion,  and 
that  under  the  terms  of  the  same  it  would 
not  be  a  defense  that  the  killing  was  Justi- 
fiable or  excusable  on  any  of  the  matters 
testified  to  by  appellant;  bat  that  this 
charge  absolutely  nullifies  the  d^ense  of 
mistake  of  fact  self-defense  under  a  mistake 
of  fact  and  also  denies  to  appellant  the  con- 
sideration of  the  issue  of  manslaughter.  We 
think  all  these  complaints  are  well  taken. 
A  charge  very  similar  to  this  was  condemned 
by  this  court  in  the  case  of  Clark  v.  State, 
61  Tex.  Cr.  R.  521,  102  8.  W.  1136.  The 
charge  there  condemned  was  as  follows:  "If 
you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant  in  the 
county  of  Falls  and  state  of  Texas,  on  the 
18th  day  of  December,  1906,  as  alleged,  with 
a  deadly  weapon,  did  unlawfully  shoot  and 
thereby  kill  Alonzo  Porter,  as  charged  in 
the  indictment  you  will  find  him  guilty  of 
murder  in  the  second  degree,  and  assess  his 
punishment"  etc.  This  charge  is  practically 
a  reproduction  of  the  court's  charge  in  the 
case  at  bar,  except  that  under  the  charge  here 
considered  the  Jury  are  not  even  required  to 
find  that  the  killing  was  unlawful.  Touch- 
ing the  charge  given  in  the  Clark  Case,  su- 
pra, the  court  say:  "It  will  be  seen  from  this 
charge  that  the  court  nowhere  tells  the  Jury 
tbat  the  killing  must  be  upon  malice  afore- 
thought or  upon  Implied  malice  aforethought 
as  theretofore  defined;  but,  as  presented,  it 
would,  as  contended  for  by  appellant  author- 
ize the  Jury  to  find  appellant  guilty  of  mur- 
der in  the  second  degree,  or  it  might  be  man- 
slaughter." The  charge  in  this  case  is  clear- 
ly distinguishable  from  the  one  considered 
and  held  sufllcient  in  Puryear  t.  State,  56 
Tex.  Cr.  R.  231,  118  S.  W.  1042. 

2.  Complaint  Is  also  made  of  the  charge  of 
the  court  which  instructs  the  Jury  that  the 
instrument  or  means  by  which  a  homicide 
is  committed  are  to  be  taken  into  considera- 
tion In  Judging  the  intent  of  the  party  offend- 
ing. It  is  urged  that  under  the  facts  of  this 
case  this  instruction  was  erroneous  and  un- 
called for,  that  the  Instrument  used  was  be- 
yond question  a  deadly  weapon,  and  such  a 
charge  gives  undue  prominence  to  the  pre- 
sumption arising  from  the  character  of  the 
weapon  and  the  manner  of  the  killing,  and 
that  It  makes  the  presumption  of  criminal 
intent  neutralize  the  presumption  of  inno- 
cence. We  are  not  prepared  to  agree  with 
this  contention.  The  charge  undoubtedly  an- 
nounced a  correct  proposition  of  law,  and 
under  some  of  the  evidence  we  think  It  was 
proper  for  the  court  to  have  given  this 
charge. 

There  are  many  issues  of  the  case,  and  the 
charge  of  the  court  covers  a  great  manjr 
questions.  This  charge  we  have  carefully 
examined,  and,  except  in  the  respect  noted 
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above,  find  no  error  In  same.  However,  for 
tbe  error  pointed  out,  the  Judgment  Is  revers- 
ed, and  the  cause  Is  remanded. 


UARTIN  T.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 
1910.) 

1.  JUBT  (I  72*)— SEUWTION— PiCKBD-XJP  JTTBT 

— Absbnck  of  REGni.AB  Juries. 

Where  regular  juries  were  drawn  as  pro- 
vided by  the  wheel  Jury  law  for  alternate  weeks, 
and  a  felony  case,  not  being  reached  on  a  week 
on  which  a  Jury  had  been  ordered,  was  reset 
for  the  next  week,  there  being  no  regular  jury, 
the  court  could  order  the  sheriff  to  procure 
talesmen  to  serve  as  Juiots  during  that  week. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  |{  333-^335;   Dec  Dig.  <  72.»] 

2.  CaiiaNAi,  Law  <§  854*)  —  Sepabation  of 
JuBT  Afteb  TESTiira  ab  Whoix  and  Be- 

FOBB  SKLKOTION. 

The  statute  forbidding  the  separation  of 
the  jury  applies  to  jurors  who  have  been  segre- 
gated and  impaneled  in  the  case,  and  does  not 
require  jurors  to  be  locked  up  after  they  have 
been  examined  as  a  whole,  and  no  challenges 
have  been  made,  and  they  have  not  been  selected 
or  sworn. 

['Ed.   Note.— For    other   cases,    see   Criminal 
Law,  Cent  Dig.  {  2014;   Dec.  Dig.  S  854.*] 

8.  Cbiminai.  Law  (|  730*)  —  Tbiai  —  Abgu- 

MBNT   of   PBOSECUTOB. 

In  a  robbery  case,  accused's  counsel  called 
a  prosecuting  witness  abusive  names,  and  stated 
that  he  was  in  no  shape,  having  taken  at  least 
two  glasses  of  beer,  to  know  what  really  hap- 
pened, and  that  he  was  not  entitled  to  consid- 
eration. The  court  said:  "It  makes  no  differ- 
ence bow  prominent  a  lawyer  is,  he  has  no  right 
to  abuse  a  witness  as  defendant's  counsel  has 
abused  Mr.  Smith  {prosecuting  witness)."  Sub- 
sequently accused's  attorney  objected  tliat  the 
prosecuting  attorney  was  calling  accused  a  vile 
wretch,  and  the  prosecuting  attorney  declared 
that  he  was  quoting  from  accused's  counsel's 
statement  that  the  prosecuting  witness  was  en- 
titled to  no  more  credit  "than  this  vile  wretch 
here,"  referring  to  accused.  Accused's  counsel 
denied  using  such  term,  claiming  he  had  spoken 
of  accused  as  a  poor  unfortunate  wretch.  The 
court  stated  that  if  the  prosecuting  attorney 
did  call  accused  a  vile  wretch,  he  had  no  right 
to  do  so,  and  that  the  Jury  should  not  consider 
it  against  accused,  and  cautioned  counsel  against 
furuier  use  of  such  language,  and  told  him  to  dis- 
cuss the  facts  of  the  case.  The  prosecuting  at- 
torney then  remarked  that  accused's  counsel 
was  in  the  habit  of  abusing  the  state's  witnesses 
when  he  was  defending  persons  accused  with 
crime,  and  that  he  bad  done  so  in  this  case  in 
behalf  of  accused  who,  according  to  the  record, 
was  a  self-confessed  robber,  where,  upon  ob- 
jection, the  court  told  the  prosecuting  attorney 
that  he  mnst  not  comment  on  any  habit  of  ac- 
cused's counsel.  It  not  being  a  part  of  the  case, 
admonished  him  to  keep  within  the  record,  and 
told  the  jury  not  to  consider  any  such  state- 
ment for  any  purpose  whatever.  Seld  that,  it 
appearing  that  the  prosecuting  attorney  was 
answering  the  argument  of  accused's  counsel, 
llie  matter  was  not  ground  for  reversal. 

(B!d.    Note. — For   other   cases,   see    Criminal 
Law.  Cent  Dig.  I  1698 ;  Dec.  Dig.  |  730.*] 

4.  CBirniTAi.  Law  ({  634*)— E>7Idknc»— CoR- 

FK88I0NB. 

Under  Code  Cr.  Pioc.  1895,  art  790,  as 
amended  by  Laws  30tb  Leg.  c.  118,  providing 


that  a  confession  shall  not  be  used  if,  when 
made,  accused  is  in  the  custody^  of  an  officer,  un- 
less he  states  facts  in  connection  with  the  con- 
fession found  to  be  true,  which  conduce  to  es- 
tablish his  guilt  such  as  the  finding  of  stolen 
property,  where  one  accused  of  robbery  turned 
the  stolen  property  over  to  an  officer  upon  her 
arrest,  her  admission  made  to  him  at  tbe  time 
that  she  bad  the  property  was  admissible. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1224 ;   Dec.  Dig.  f  534.*] 

6.  Cbiminai,  Law  (S  1124*)— Appeal— Recobi> 
—New  Tbial  —  Sufficiency  of  Motion  — 
Failube  to  Vebify. 

A  motion  for  a  new  trial  averring  that  one 
jointly  indicted  with  accused  had  been  discharg- 
ed subsequent  to  accused's  trial,  and  that  he 
would  testify  to  alleged  facts  exonerating  ac- 
cused, was  insufficient,  where  no  affidavit  of  the 
proposed  witness  was  incorporated  in  the  rec- 
ord, and  there  was  nothing  to  verify  any  state- 
ment to  which  he  would  testibr,  and  the  motioa 
was  not  sworn  to  by  accused. 

[£jd.  Note.— For  other  cases,  see  Crlmina> 
Law,  Cent  Dig.  §2948;   Dec.  Dig.  |  1124.*] 

Appeal  from  Criminal  District  Court,  Dai- 
las  County ;  Robert  B.  Seay,  Judge. 

Battle  Martin  was  convicted  of  robbery, 
and  she  appeals.    Affirmed. 

John  A.  Mobley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
robbery,  the  punishment  assessed  being  five 
years'  confinement  In  tbe  penitentiary. 

The  evidence  shows  tbat  appellant,  with 
two  other  parties,  committed  robbery  from 
the  person  of  R.  L.  Smith.  The  state's  evi- 
dence is  to  the  effect  that  the  assaulted  party 
was  In  the  dty  of  Dallas,  having  come  over 
from  Oak  Cliff,  and  was  standing  on  the  cor- 
ner of  Wood  and  Jefferson  streets  waiting 
for  a  street  car  to  return  home.  While  stand- 
ing there  a  white  man,  who  had  been  follow- 
ing him,  came  up  and  said:  "Hello,  pal, 
where  are  yon  going?"  The  witness  told  him 
he  was  going  home  when  his  car  came.  Wit- 
ness says  the  white  man  grabbed  him  by  the 
right  arm,  and  the  negro  man  took  bold  of 
the  other  arm,  and  appellant  came  up,  and 
the  white  man  handed  her  a  bottle,  which  he 
took  out  of  his  pocket,  and  told  her  to  hold  It 
to  witness'  nose.  She  pulled  the  stopper,  and 
held  the  bottle  to  his  nose  until  he  lost  con- 
sciousness. When  he  regained  consciousness 
he  was  t)ack  of  an  old  rock  house  that  stands 
on  the  comer,  and  was  covered  with  a  lot 
of  sacks,  papers,  and  old  stuff.  He  says  he 
was  almost  suffocated,  and  thought  be  was 
dead.  He  immediately  made  complaint,  and 
appellant  was  arrested,  being  recognized  by 
the  fact  that  she  only  had  one  leg,  or  "limb," 
as  the  witness  calls  it  She  at  first  denied 
knowing  anything  about  the  matter,  but  final- 
ly returned  the  purse  taken  from  the  witness. 
This  purse  was  valued  at  10  cents,  and  had 
$1.10  inside.  This  witness  said  he  was  robbed 
by  the  one-legged  negro  woman,  a  negro  man, 
and  a  white  man,  and  so  described  tbe  people 
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to  the  officer  who  made  the  arrest  Api)el- 
lant  took  the  stand,  and  denied  any  connec- 
tion with  It,  and  said  that  the  alleged  as- 
saulted party  come  to  her  bonse,  and  offered 
her  50  cents  for  permission  to  go  to  bed  with 
her ;  that  he  was  drunk.  She  denied  making 
the  statement  to  the  officer  about  which  the 
officer  testified,  and  told  him  that  the  purse 
that  she  had  was  given  to  her  by  the  negro, 
Jim  Cass. 

1.  The  first  bill  of  exceptions  recites  that 
when  the  ease  was  called  appellant  objected 
to  proceeding  with  her  trial  on  the  jury  lists 
lianded  her.  The  bill  recites  her  objections 
as  follows:  "This  case  was  set  for  trial  dur- 
ing a  week  when  there  was  no  drawn  Jury 
according  to  the  wheel  Jury  law  passed  by 
the  Legislature  for  counties  having  a  city  of 
more  than  twenty  thousand  population  or  ac- 
•cording  to  the  statutory  law  providing  for  the 
selection  of  Juries.  The  defendant  objected 
to  going  to  trial  with  a  picked-np  Jury." 
These  objections  were  overruled,  and  appel- 
lant's attorneys  ordered  to  proceed  with  the 
-selection  of  the  Jury  from  the  list  furnished. 
It  seems  from  the  recital  in  the  bill  that  the 
<:a8e  had  been  set  down  for  trial  the  previous 
week,  to  wit,  on  the  17th  day  of  February, 
but,  owing  to  the  fact  that  a  number  of  cases 
were  tried,  this  case  was  not  reached  or  call- 
-ed,  but  was  postponed  and  reset  for  the  22d 
of  February.  The  bill  turther  recites  that 
the  court  had  ordered  regrular  Juries  drawn, 
and  they  had  been  drawn  for  alternate  weeks, 
as  has  been  the  habit  of  the  court;  that  Is, 
one  week  for  ordinary  felony  cases,  and  the 
next  week  for  special  venire  cases.  In  the 
alternate  weeks,  special  venire  cases,  a  large 
number  of  which  were  on  the  docket,  had 
been  set  for  trial.  The  case  of  State  v.  Kauf- 
man was  set  for  the  22d,  and  the  court  hav- 
ing reason  to  believe  that  said  cause  would 
be  continued  when  reached  ordered  a  number 
of  cases  set  during  that  week  to  be  taken  up 
In  case  the  court  should  be  idle,  the  court 
stating  to  counsel,  and  here  states,  that  owing 
to  the  crowded  condition  of  the  docket  and 
the  county  Jail,  he  wanted  to  utilize  every 
moment  possible.  When  the  Kaufman  Case 
was  continued  upon  application  of  the  defend- 
ant, "the  court  ordered  the  sheriff  to  procure, 
and  he  did  procure  in  a  legal  way,  talesmen 
to  serve  as  Jurors  during  that  week,  and  this 
was  the  list  furnished  the  defendant  There- 
fore, because  In  a  manner  unexpected  no  Jury 
has  been  drawn  from  the  wheel,  and  the 
court  could  not  run  without  a  Jury,  the  court 
overruled  the  defendant's  objections  to  the 
panel  of  talesmen,  and  required  a  Jury  to  be 
selected  from  said  panel."  As  this  bill  pre- 
sents the  matter,  we  are  of  opinion  there  is 
no  error  shown.  In  the  absence  of  Jurors 
drawn  under  the  terms  of  the  statute,  as  here 
shown,  we  are  of  opinion  that  the  court  is 
not  without  power  to  secure  Jurors  for  the 
transaction  of  the  business  of  the  court  So, 
in  this  case,  we  are  of  opinion  the  court  had 
the  authority  to  have  a  Jury  summoned  for 


the  dispositioa  of  sndb  cases  as  wexe  set 
down  for  trial. 

2.  Another  bill  recites  that  after  the  Jury 
had  been  examined  as  a  whole,  but  no  chal- 
lenge had  been  made,  it  was  noticed  that  it 
was  adjourning  time,  and  the  court  announc- 
ed that  he  would  not  lock  the  Jury  up  for  the 
noon  hour,  as  they  had  not  been  selected,  or 
sworn,  and  that  the  taking  of  evidence  had 
not  began,  but  be  would  allow  them  to  go  at 
large  unaccompanied  by  any  officer  during 
the  noon  hoar.  As  this  bill  recites  it  we  see 
no  error  in  this  ruling  of  the  court  The 
mere  fact  that  all  of  the  Jurors  summoned 
had  been  tested,  but  none  of  them  selected  to 
try  the  case,  nor  in  any  manner  set  apart 
or  sworn,  does  not  come  within  the  inhibition 
of  the  statute  preventing  the  separation  of 
the  Jury.  That  statute  refers  to  Jurors  who 
had  been  segregated  and  impaneled  in  the 
case.  Here,  no  Juror  had  been  selected,  they 
had  simply  been  tested  as  a  whole,  which  we 
suppose  means  their  qualifications  in  a  gen- 
eral way  had  been  tested  for  excuses  and 
matters  of  that  sort.  As  the  bill  is  incorpo- 
rated in  the  record,  we  are  of  opinion  there 
is  no  error  shown. 

3.  There  Is  quite  a  lengthy  bill  complain- 
ing of  a  speech  of  the  assistant  county  attor- 
ney. When  the  court's  attention  was  called 
to  the  statements  of  the  county  attorney,  the 
court  Instructed  the  county  attorney  to  stay 
within  the  facts  of  the  case,  and  cautioned 
him  against  making  the  comments  he  had 
made,  and  instructed  the  Jury  that  it  was  not 
legitimate  argument  and  that  the  county  at- 
torney should  not  have  used  the  same,  and 
the  Jury  would  not  consider  it  for  any  pur- 
pose whatever.  The  language  used  was  as 
follows:  "It  makes  no  difference  how  promi- 
nent a  lawyer  is,  he  had  no  right  to  abuse  a 
witness  as  defendant's  counsel  has  abused 
Mr.  Smith,"  and,  further,  "If  a  lawyer  were 
to  abuse  me  in  that  way,  I  would  bold  him 
personally  responsible  for  It"  In  this  con- 
nection the  bill  shows  that  counsel  for  appel- 
lant had  been  severe  on  the  witness  Smith, 
had  called  him  a  "night  Invader  of  the  South 
E^nd  Saloons,"  and  said  the  witness  was  in  no 
shape,  having  taken  at  least  two  glasses  of 
beer,  to  know  what  really  happened,  and 
furthermore  said  in  his  argument  that  Smith 
was  not  entitled  to  any  more  respect  or  con- 
sideration, or  to  be  believed  by  the  Jury,  than 
— ^that  is,  the-  court  so  remembered — (refer- 
ring to  defendant),  and  many  other  like  ex- 
pressions. Then  followed  the  above  caution 
and  instructions  of  the  court.  After  this  the 
court  proceeded  to  write  the  charge,  and  was 
not  noticing  the  argument  closely  when  de- 
fendant's counsel  again  objected,  stating  that 
the  state's  counsd  was  calling  his  client  a 
vile  wretch.  The  prosecuting  attorney  stated 
to  the  court  that  he  was  not  calling  his  client 
a  vile  wretch,  but  was  quoting  from  appel- 
lant's counsel,  wherein  he  said  that  Mr. 
Smith  was  oitltled  to  no  more  credit  than 
this  vile  wretch  here,  and  that  he  was  only 
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<IiH>tIiig  tbe  language  of  appellant's  coonsel 
used  In  regard  to  hla  own  client  Tbls  ap- 
pellant's counsel  denied,  and  said  be  had  only 
spoken  of  hla  client  as  a  poor  unfortunate 
wretch.  Again  the  cotirt  Instructed  the  jury 
that  he  did  not  hear  the  language  used,  but 
that,  If  prosecuting  attorney  did  call  the 
woman  a  rile  wretch,  he  had  no  right  to  do 
80,  and  that  the  Jury  should  not  consider  It 
against  the  defendant  for  any  purpose,  and 
again  told  counsel  not  to  use  that  language 
any  further,  but  to  discuss  the  facts  of  the 
case.  The  prosecuting  attorney  then  remark- 
ed to  the  Jury  that  appellant's  counsel  was  in 
the  habit  of  abusing  the  state's  witnesses, 
and  further  stated  that  appellant's  counsel 
had  a  mania  for  abusing  witnesses  when  he 
was  defending  people  charged  with  crime, 
and  that  be  had  done  so  in  this  case  In  be- 
half of  this  woman,  who,  according  to  the 
record,  was  a  self-confessed  thief  and  robber. 
Again  counsel  objected,  and  the  court  told  the 
prosecuting  attorney  he  must  not  comment 
npon  any  mania  or  habit  of  appellant's  coun- 
sel, as  that  was  not  a  part  of  the  case,  and 
again  admonished  him  to  keep  within  the 
record  and  discuss  his  case,  and  the  court 
again  told  the  jury  not  to  consider  any  such 
statement  as  that  made  by  counsel  for  the 
state  for  any  purpose  whatever,  and  the 
court  told  the  prosecuting  attorney  If  he  did 
not  obey  the  orders  of  the  court  from  this 
time  forward  that  be  would  punish  him,  and 
subsequently  said  to  counsel  for  state  to  ar- 
gue the  law  and. facts  in  a  legitimate  way. 
This  is  the  bill  of  exception.  We  are  of  opin- 
ion, as  this  bill  presents  the  matter,  It  Is  not 
of  Buflaclent  Importance  to  require  a  reyersal, 
-and,  as  the  bill  presents  the  matter,  It  seems 
the  county  attorney  was  answering  the  argu- 
ment of  appellant's  counsel,  or  at  least  the 
court  so  leaves  the  matter  as  claimed  by  the 
prosecuting  attorney. 

4.  The  policeman  Brown  who  arrested  ap- 
pellant stated  that  he  was  told  of  the  rob- 
bery, and  given  a  description  of  the  party 
that  suited  defendant,  and  he  went  with  the 
purpose  of  going  where  she  was  to  be  found. 
Before  getting  to  her  house  he  met  and  stop- 
ped her;  that  Is,  he  said  "Hello,  Hattie,"  and 
she  stopped.  He  asked  her  where  the  man's 
pnrse  and  money  was  that  she  took  from 
lilm.  She  denied  taking  the  man's  money  or 
pnrse.  The  officer  stated,  "Ton  did,  and  I 
bare  proof."  ghe  again  denied  it,  and  he 
Informed  her  that  she  did,  and  that  she  bad 
"better  come  across  and  tell  the  whole  as  it 
will  be  better  for  you."  She  then  admitted 
having  the  purse,  and  gave  It  to  the  officer. 
He  then  told  her  he  would  have  to  lock  her 
up,  and  turned  her  over  to  another  officer 
-who  took  her  to  the  city  Jail.  Objection  was 
urged  to  this  because  this  statement  had 
been  elicited  from  her  while  she  was  under 
arrest  and  had  not  been  warned.  The  court 
overruled  these  objections,  and  admitted  the 
testimony.  Concede  under  the  facts  she  was 
•under  arrest  at  the  time,  it  would  make  no 


difference  under  the  ctrcumstanoes  stated, 
because  the  officer  obtained  from  her  part  of 
the  stolen  property.  Article  790,  Oode  Cr. 
Proc.  189S,  as  amended  by  Acts  30tb  Leg. 
p.  219,  c.  118,  reads  as  follows:  "The  confes- 
sion shall  not  be  used  if  at  the  time  it  was 
made  the  defendant  was  in  Jail  or  other 
place  of  confluement,  nor  while  he  is  in  the 
custody  of  an  officer,  unless  made  in  the  vol- 
untary statement  of  the  accused  taken  be- 
fore an  examining  court  In  accordance  with 
law,  or  be  made  in  writing  and  signed  by 
him,  which  written  statement  shall  show 
that  he  had  been  warned  by  the  person  to 
whom  the  same  is  made:  First,  that  he 
does  not  have  to  make  any  statement  at  all. 
Second,  that  any  statement  made  may  be 
used  in  evidence  against  him  on  his  trial  for 
the  ofTense  concerning  which  the  confession  is 
therein  made,  or  unless  in  connection  with 
said  confession,  he  makes  statements  of  facts 
or  circumstances  that  axe  found  to  be  true^ 
which  conduce  to  establish  his  guilt,  such  as 
the  finding  of  secreted  or  stolen  property,  or 
the  Instrument  with  which  "he  states  the  of- 
fense was  committed,"  etc.  If  it  be  conced- 
ed that  the  party  was  sufficiently  under  ar- 
rest to  exclude  the  conversation  occurring 
between  the  parties  at  the  time,  still  we  are 
of  opinion  this  testimony  would  be  admis- 
sible under  the  second  clause  of  this  law; 
that  Is,  "that  any  statement  may  be  used  In 
evidence  against  him  on  his  trial  for  the  of- 
fense concerning  which  the  confession  Is 
therein  made,  or  unless,  In  connection  with 
said  confession,  he  makes  statements  of  facts 
or  circumstances  that  are  found  to  be  true 
which  conduce  to  establish  his  guilt,  such  as 
the  finding  of  secreted  or  stolen  property,  or 
the  Instrument  with  which  he  states  the  of- 
fense was  committed."  There  is  no  ques- 
tion under  the  facts  from  the  state  or  the  de- 
fendant's side  that  appellant  had  the  stolen 
purse  and  turned  It  over  to  officer  Brown. 
There  is  some  difference  In  the  statement  of 
appellant  and  the  officer  in  regard  to  the 
conversation.  Appellant  said  when  she  turn- 
ed it  over  she  made  the  statement  that  she 
received  it  from  Jim  Oass,  one  of  the  parties 
supposed  to  be  connected  with  the  robbery. 
She  had  possession  of  the  stolen  purse.  The 
officer  does  not  agree  with  her  In  regard  to 
that  statement,  but  In  any  event  the  stolen 
property  was  found  in  her  possession,  and 
she  delivered  it  to  the  officer.  This  makes 
the  case  come  within  the  exception  In  the 
statute,  and  authorized  the  court  to  permit 
the  Introduction  of  her  statements. 

5.  One  of  the  grounds  of  the  motion  for 
new  trial  is  to  the  effect  that  Cass,  -who  had 
been  Jointly  indicted  with  appellant,  was 
discharged  by  the  county  attorney,  and  that 
Cass  would  now  testify  that  he  found  the 
pocketbook  that  was  supposed  to  have  been 
In  the  possession  of  the  defendant,  and  gave 
It  to  her,  and  It  Is  stated  In  the  motion  that 
Cass*  affidavit  is  attached  to  the  motion  for 
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new  trial,  and  she  alleges  that  tills  testimony 
Is  newly  discovered  by  reason  of  the  fact 
that  the  case  against  Cass  had  been  dismiss- 
ed by  the  county  attorney  subsequent  to  ap- 
pellant's trial.  A  sufl3)cient  answer  to  this  is 
found  In  the  fact  that  there  is  no  afSdavit 
made  by  Cass  incorporated  in  the  record,  and 
nothing  to  verify  any  statement  to  which 
Cass  would  testify.  The  motion  for  a  new 
trial  Is  not  even  sworn  to  by  appellant  In 
other  words,  this  ground  of  the  motion  is 
simply  e  statement  unverified.  As  presented 
It  cannot  be  reviewed. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  Is  afSrmed. 


BRITTON  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 
ISIO.) 

Weapows  (I  7*)— Cakbtino  Weapowb  fob  Re- 

PAIBS. 

It  is  lawful  for  a  person  to  cany  a  pis- 
tol, which  is  out  ef  repair  and  will  cot  shoot, 
to  a  repairer  to  be  fixed,  and  to  carry  it  home 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  f  6;   Dec.  Dig.  {  7.*] 

Appeal  from  Panola  County  Court;  W.  R. 
Anderson,  Judge. 

Will  Britton  was  convicted  of  unlawfully 
carrying  a  pistol,  and  appeals.  Reversed  and 
remanded. 

Brooke  &  Woolworth,  for  appellant  John 
A.  Mobley,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  carrying  a  pistol  in  violation  of  the 
law. 

The  evldoice  discloses  that  he  carried  the 
pistol  to  town,  and  was  seen  by  the  witness 
Sparks  with  the  pistol  In  bis  band  on  his  re- 
turn from  town;  that  It  was  a  blue  Colt's 
41  caliber ;  that  there  bad  been  a  little  show 
in  the  town  of  Ragley,  where  be  (witness)  and 
appellant  bad  been;  that  he  (witness)  left 
Ragley  about  an  hour  by  sun,  and  appellant 
overtook  him  on  the  way  home,  and  had  the 
pistol  In  his  hand.  This  occurred  on  the  1st 
of  May.  The  state  further  proved  by  the 
witness  Davis,  that  about  three  weeks  after- 
wards he  traded  with  appellant  for  a  blue 
Colt's  pistol,  and  that  at  that  time  It  would 
shoot  The  witnesses  for  appellant  testified 
that  at  the  time  he  was  seen  with  the  pistol 
going  from  Ragley  the  pistol  would  not  shoot 
and  that  he  carried  it  to  town  to  have  It 
fixed ;  that  It  was  out  of  repair,  and  the  cylin- 
der would  not  revolve.  The  witness  Davis 
said  he  did  not  Imow  whether  appellant  had 
bad  the  pistol  fixed  or  not  Murphy  testi- 
fied, in  behalf  of  appellant  that  on  the  1st 
of  May  appellant  brought  the  pistol  to  blm 
in  the  town  of  Ragley  to  have  it  fixed ;  that 
he  examined  it  and  found  the  pistol  broken ; 


that  be  could  not  move  the  cylinder  or  cock 
the  pistol.  He  told  appellant  he  did  not  hare 
time  to  fix  It  that  day,  and  told  him  to  take 
it  home.  Houston  Weaver  testified  that  he 
was  a  blacksmith,  and  lived  In  the  town  of 
Tlmpson,  and  that  on  the  8d  of  May  ap- 
pellant brought  the  pistol  to  his  shop  to  get 
it  repaired,  and  left  the  pistol  with  the  wit- 
ness, and  went  away;  that  the  pistol  could 
not  shoot  because  the  cylinder  would  not 
turn ;  that  subsequently  appellant  came  to  the 
shop,  and,  finding  it  would  be  a  week  or  two 
before  the  pistol  could  be  fixed,  on  account  of 
the  fact  that  witness  bad  to  send  away  t» 
get  some  parts  that  be  did  not  have  to  repair 
the  pistol,  appellant  declined  to  leave  the 
pistol,  and  took  it  away.  The  witness  Amos 
testified  that  he  was  In  the  town  of  Ragley 
on  the  1st  of  May  with  appellant;  that  ap- 
pellant had  the  pistol  described  by  the  other 
witnesses,  and  carried  it  to  the  blacksmith 
shop  in  Ragley  to  have  It  fixed;  that  the 
blacksmith  could  not  fix  It  that  day,  and 
appellant  did  not  leave  It  with  the  black? 
smith,  and  asked  the  witness  what  he  was  to- 
do  with  the  pistol;  that  he  w&nted  to  go  to- 
the  show,  and  did  not  want  to  take  It  with 
him ;  after  deliberating  about  the  matter,  the 
witness  suggested  or  advised  appellant  to 
hide  it  until  the  show  was  over,  and  then  take 
It  back  home;  that  appellant  did  hide  it  be- 
hind some  barrels  on  Ragley's  gallery,  and 
after  the  show  be  got  the  pistol;  that  the 
pistol  would  not  shoot,  and  he  knew  that  wa» 
the  only  pistol  appellant  had  that  day. 

We  are  of  opinion  that  under  the  facts 
stated,  this  was  not  a  violation  of  the  law. 
Appellant  had  the  right  to  carry  the  ptstot 
to  the  shop  to  have  it  repaired,  and  carry  It 
home  with  him.  It  seems  to  be  unquestioned 
that  this  was  his  purpose  in  carrying  the 
pistol,  and  there  is  no  contradiction  of  the 
fact  tliat  It  was  out  of  repair  and  would  not 
shoot.  The  state's  witness  knew  nothing  of 
the  pistol,  further  than  the  fact  that  he  saw 
appellant  with  It  in  his  hand  as  he  overtook 
blm  on  the  road  home. 

The  Judgment  Is  reversed,  and  the  cans» 
is  remanded. 


EMERSON  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  19,. 
18ia) 

CBIVIITAI,  liAW    (J   1122*)— APPBAIf-RECOBD— 

Statekknt  or  Facts— Absencx. 

A  conviction  will  not  be  revised,  in  the- 
absence  of  a  statement  of  facts,  for  an  alleged 
erroneous  charge,  if  it  could  be  appllcaUe  to  any 
state  of  facts  that  might  be  introduced  under  tlte 
indictment 

[Ed.  Note.— For  other  cases,  see  Criminal  Law^ 
Gent  Dig.  S  2941 ;   Dea  Dig.  I  1122.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  W.  T.  Simmons,  Judge. 
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Morris  Emenon  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

See,  also,  64  Tez.  Cr.  R.  628, 114  S.  W.  884. 

John  A.  Mobley,  Asst  Atty.  Oen.,  tor  the 
fitate. 

DAVroSOI?,  P.  X  Olils  conviction  was 
for  burglary;  the  punishment  being  assess- 
ed at  five  years'  confinement  in  the  pmlten- 
tlaiy. 

The  record  Is  before  us  without  a  state- 
ment of  facts  or  bill  of  exceptions.  The  ques- 
tions mentioned  In  motion  for  new  trial  can- 
not be  revised  In  the  absence  of  the  evidence. 
The  charge  given  is  applicable  to  a  state  of 
facts  provable  under  the  allegations  in  the 
Indictment  This  court  will  not  reverse  a 
case,  where  the  statement  of  facts  Is  not  be- 
fore ns,  if  the  charge  given  and  criticised 
could  be  applicable  to  any  state  of  facts  that 
might  be  Introduced  under  the  allegations  in 
the  Indictment.  As  the  record  Is  presented 
to  ns,  we  find  no  error. 

The  Judgment  therefore  Is  affirmed. 


REAGAN  V.  STATE. 

<Conrt  of  Criminal  Appeals  of  Texas.    Jan.  12, 
1010.) 

1.  Witnesses  (f  277*)  — Cboss- Examination 
or  Accused. 

Where,  in  a  prosecntlon  for  homicide,  ac- 
cttied  in  his  examination  in  chief,  after  having 
testified  to  criminal  intimacy  between  deceased 
and  accused's  wife,  stated  that  when  he  shot  de- 
ceased he  did  so  because  deceased  was  making  a 
demonstration  that  threatened  death  to  accused 
and  not  because  of  deceased's  prior  misconduct, 
the  court  properly  permitted  him,  in  answer  to 
a  question  on  cross-examination  as  to  whether 
he  would  not  have  shot  deceased  for  what  he 
had  said  concerning  and  done  to  accused's  wife, 
though  deceased  had  not  placed  his  hand  behind 
him  or  made  any  demonstration,  to  state  that 
he  would  not  have  killed  deceased  except  for  tiie 
demonstration. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  »79,  980;   Dec.  Dig.  {  277.»] 

2.  Gbiuinai.  Law  (|  966*)— New  Tbiai<— Mis- 
conduct OF  THE  JUBY— ArriDAViT. 

Where  affidavits  in  support  of  an  applica- 
tion for  new  trial  for  alleged  misconduct  of  the 
jury  were  not  specific,  and  it  was  uncertain 
from  the  record  whether  the  misconduct  in  fact 
occurred,  the  motion,  in  so  far  as  it  was  based 
on  such  grounds,  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  2391 ;  Dec  Dig.  |  9S6.*] 

8.  Criminai,  Law  (|  857«)  —  Misconduct  or 
THE  Just. 

In  a  prosecntlon  for  homicide,  defendant 
though  claiming  he  shot  deceased  in  self-defense, 
also  testified  that  he  sought  deceased,  who  was 
the  stepfather  of  defendant's  wife,  to  remon- 
strate with  him  for  bis  criminal  intimacy  with 
defendant's  wife  and  to  obtain  a  promise  from 
him  to  cease  such  attentions.  Held,  that  state- 
ments made  by  jurors  while  considering  their 
verdict  tiiat  it  seemed  that  defendant's  wife  was 
as  anxious  "to  do  it  or  to  cohabit"  as  dece- 
dent was,  and  "I  do  not  think  a  man  ought  to 
be  shot  down  about  a  damned  whore  like  that 
woman  is,"  were  not  objectionable  as  receiving 
additional    testimony   after   submissicni   of   the ' 


case,  but  were  Justifiable  expressions  of  the 
jurors'  conclusions  on  the  proposition  submitted 
to  them. 

_[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  g  2066;  Dec.  Dig.  i  857. •] 

4.  Cbiminai,  Law  (1 946*)— New  Tbiai/— New- 

X.T  DiflCOVBBED  OBviDXKCE. 

Alleged  newly  disooveied  evidence  of  dece- 
dent s  wife  that  whoever  diot  deceased  was 
standing  in  the  road  when  he  diot  and  was  not 
attempting  to  conceal  himself,  that  she  was  sit- 
ting on  the  gallery  of  the  house  200  or  800  yards 
distant  and  when  she  heard  the  firing  looked 
up  and  saw  the  person  who  shot  with  a  smok- 
ing gun  in  his  hand  stepping  toward  the  fence 
toward  deceased's  dead  body,  was  not  probably 
true,  and  would  not  have  probably  produced  an 
acquittal  or  a  conviction  of  a  lesser  offense  than 
manslaughter  of  which  accused  was  found  guilty 
on  a  new  trial,  the  witness  having  testified  at 
the  examining  trial  that  the  gun  fire  attracted 
her  attention,  when  she  looked  the  way  her  hus- 
t)and  was  in  the  field,  saw  his  mule  coming  up 
the  cotton  rows  with  the  plow,  and  went  near 
enough  to  see  that  her  husband  was  killed  when 
she  went  for  help,  without  •having  stated  who 
it  was  that  fired  at  deceased. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  {  2336;   Dea  Dig!  |  945.*] 

5.  Cbiminai.  Law  (1 939*)- New  Trial— New- 
ly DiscovEBED  Evidence— Diligence. 

Where  deceased's  wife  testified  at  defend- 
ant s  examining  trial,  defendant  was  negligent 
In  failing  to  procure  her  testimony  at  the  trial, 
which  would  preclude  his  obtaining  a  new  tri«il 
for  her  alleged  newly  discovered  evidence. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  {|  2318,  2319;  Dec.  Dig.  |  939.*] 
a  Cbiminal  Law  (H  941,  942*)— New  Trial 
— Newlt  Discovebed  Evidence  —  Cumula- 
tive and  Impeaching  Evidence. 

Alleged  newly  discovered  evidence  which  is 
cumulative  and  impeaching  is  not  ground  for  a 
new  trial. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law. 
^t   Dig.  H  2328-2332;    Dec  Dig.   gf  fttll 

Appeal  from  District  Court,  Robertson 
County :  J.  C.  Scott,  Judge. 

Richard  Reagan  was  convicted  of  man- 
slaughter, and  be  appeals.    Affirmed. 

John  A.  Mobley,  Asst  Atty.  Gen.,  for  the 
Statfc 

McCORD,  J.  Under  an  indictment  for 
murder  appellant  was  convicted  of  man- 
slaughter with  a  penalty  of  five  years,  and 
from  this  Judgment  of  conviction  has  appeal- 
ed to  this  court  and  asks  for  a  revision  of 
the  action  of  the  court  below. 

Briefly  stated,  the  facts  show  that  on  the 
7th  day  of  May,  1909,  in  the  county  of  Rober^ 
son,  the  deceased,  Knox  Whitehead,  while 
plowing  in  a  field  was  shot  down  and  killed. 
The  facts  also  show  that  appellant  was  the 
man  that  killed  him ;  that  he  lived  in  Madi- 
son county  about  nine  miles  from  where 
Whitehead  lived;  and  that  on  the  morning 
of  the  killing  the  appellant  left  bis  home 
afoot  with  a  gun  and  a  couple  of  dogs  fol- 
lowing him,  and  went  on  down  to  the  home 
of  the  deceased,  found  him  plowing  in  the 
field,  and  shot  him  down,  killing  him  instant- 
ly.   But  one  shot  was  fired,  and  one  of  the 
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buckshot  entered  tbe  deceased  on  the  right 
side  of  bis  face  and  in  the  right  temple  and 
one  entered  at  the  point  of  the  chin  and  oth- 
ers went  through  his  hat  The  scattered  con- 
dition of  tbe  wounds  on  the  body  and  the 
holes  In  the  hat  show  that  the  man  who  fired 
the  shot  must  bare  been  some  distance  from 
the  body  of  the  deceased  at  the  time  tbe  shot 
was  flred.  The  rows  ran  north  and  south 
In  the  field  where  the  deceased  was  plowing. 
The  road  passed  bast  and  west  along  the  north 
side  of  the  field.  The  deceased  had  reached 
the  north  end  of  the  rows  and  from  the  posi- 
tion of  his  body  deceased  bad  about  fixed  to 
turn  around  when  he  was  shot.  His  head 
lay  towards  the  fence  and  about  three  feet 
from  the  fence.  Tbe  fence  was  a  wire  fence ; 
it  was  about  three  feet  from  tbe  wire  fence 
to  the  edge  of  tbe  road.  Across  the  road, 
and  some  17  steps  from  tbe  north  side  of  the 
road,  there  was  a  hickory  tree.  Some  small 
bushes  lay  between  the  hickory  tree  and  the 
road,  not  enough,  however,  to  conceal  a  per- 
son. Around  this  hickory  tree  there  were 
some  Indications  that  a  person  had  stood. 
South  of  tbe  dead  body  some  shot  were  found 
in  a  tree.  Also  tbe  bushes  between  tbe  hick- 
ory  tree  and  the  road  bad  been  clipped  by 
shot  Tbe  spot  where  these  bushes  were  clip- 
ped, the  dead  body,  and  the  shot  in  the  dead 
tree,  which  was  south  of  tbe  dead  body,  all 
were  in  an  exact  line  from  the  hickory  tree. 
It  was  S7  steps  from  this  hickory  tree  to 
where  the  dead  body  was  lying,  and  tbe  phys- 
ical facts  surrounding  the  killing  indicated 
that  tbe  party  who  fired  the  shot  must  have 
been  some  distance  from  the  deceased  when 
tbe  shot  was  flred,  and  that  the  same  was  not 
flred  at  close  range.  The  appellant  admitted 
the  killing.  He  was  seen  by  several  witness- 
es going  to  and  from  the  place  of  the  killing. 
On  tbe  morning  of  the  killing,  appellant  bor- 
rowed a  gun  from  one  of  bis  neighbors  and 
told  him  he  was  going  squirrel  hunting  with 
it  He  returned  the  gun  on  the  same  evening 
of  tbe  killing  to  the  man  from  whom  he  bor- 
rowed it  tbe  witness  from  whom  he  borrowed 
It  being  named  George  Lawson,  and  when  ap- 
pellant brought  tbe  gun  back  he  told  said 
Lawson  that  he  had  killed  tbe  deceased.  The 
appellant  and  bis  wife  both  testified  in  the 
case  to  acts  of  intimacy  on  the  part  of  the 
deceased  with  appellant's  wife,  she  testifying 
that  she  was  the  stepdaughter  of  deceased, 
and  that  the  deceased  bad  been  criminally 
intimate  with  her  both  before  and  after  her 
marriage  with  tbe  appellant  The  appellant 
claimed  that  he  was  informed  of  tbls  only  a 
day  or  two  before  the  killing,  and  that  on  the 
morning  be  borrowed  tbe  gun  and  went  down 
to  where  the  deceased  lived,  found  him  plow- 
ing in  the  field,  and  that  be  went  np  and 
stopped  in  the  roed  some  els^t  or  nine  feet 
from  the 'end  of  the  rows  on  tbe  outside  of 
tbe  fence,  and  that  when  tbe  deceased  came 
plowing  to  the  end  of  the  rows  tbe  deceased 
looked  up  and  saw  tiim  (tbe  appellant),  threw 
his  band  to  bis  hip,  and,  appellant  thinking 


tbat  he  was  going  to  shoot  him,  fired  and 
killed  deceased,  and  when  he  fell  he  (appel- 
lant) went  up  to  the  edge  of  the  fence,  looked 
at  him,  saw  the  blood  running  out  of  bis  fore- 
head and  went  on  back  home ;  that  when  tbe 
deceased  threw  bis  band  to  his  bip  pocket 
like  be  was  going  to  draw  a  pistol,  he  (the 
appellant)  stepped  back  two  or  three  steps 
which  threw  him  to  the  north  edge  of  the 
road  when  be  fired ;  that  be  did  not  kill  the 
deceased  for  tbe  intimacy  and  insults  ottered 
to  bis  wife,  but  that  be  killed  him  in  self- 
defense,  and  that  be  bad  gone  down  there  to 
exact  a  promise  from  the  deceased  that  he 
would  desist  in  his  conduct  towards  the  ap- 
pellant's wife.  This  is  a  sgflielent  statement 
of  tbe  facts  of  the  case  to  explain  the  issues 
raised. 

1.  Tbe  case  was  submitted  to  the  Jury  on 
murder,  manslaughter,  and  self-defense.  Ko 
complaint  in  the  motion  for  new  trial  was 
made  to  the  charge  of  tbe  court  and  the 
charge  seems  to  have  fairly  presented  tbe 
law  applicable  to  the  facts  of  the  case. 

2.  W^  find  in  tbe  record  but  one  bUl  of  ex- 
ceptions. This  bill  is  to  the  action  of  the 
court  in  permitting  the  state's  counsel,  over 
tbe  objection  of  appellant  to  arte  the  appel- 
lant while  on  the  witness  stand,  "Would  you 
not  have  shot  the  deceased  for  what  deceased 
bad  said  about  your  wife  or  what  he  had 
done  to  your  wife,  even  though  deceased  had 
not  placed  his  hand  behind  him  or  made  any 
demonstratlOTi?"  And  to  tbe  answer  of  the 
appellant  that  he  would  not  have  killed  tbe 
deceased  (m  account  of  what  he  had  said 
about  bis  wife  or  done  to  his  wife,  but  that 
he  killed  him  on  account  of  the  demonstra- 
tions made.  This  was  objected  to  because 
it  was  a  hypothetical  question,  and  because 
same  called  for  an  opinion  of  the  witness  and 
did  not  tend  to  establish  a  fact  We  are  of 
opinion  that  the  court  below  did  not  err  In 
permitting  this  question  to  be  asked  and  an- 
swered. It  has  always  been  held  that  tbe  in- 
tent with  which  an  act  is  done  or  which  may 
accompany  the  act  can  always  be  inquired 
into.  The  appellant  in  his  examination  in 
chief,  while  he  had  testified  to  the  conduct  of 
tbe  deceased  towards  bis  wife,  testified  fur- 
ther that  at  tbe  time  he  shot  the  deceased 
the  deceased  was  making  demonstrations 
that  threatened  death,  and  that  he  (appellant) 
Immediately  fired.  We  are  of  opinion  that  it 
was  a  proper  question  to  propound  to  tbe 
appellaht  that  the  jury  might  know  whether 
the  killing  was  in  self-defense  or  was  from . 
passion  aroused  by  an  adequate  cause.  We 
therefore  hold  the  court  below  did  not  err 
in  permitting  tbe  question  to  be  asked  and 
answered. 

3.  Appellant  in  his  motion  for  a  new  trial 
complained  that  the  Jury,  while  deliberating 
upon  the  case,  was  guilty  of  misconduct  in 
that  the  Jury  received  testimony  other  than 
that  which  was  produced  up<»i  the  witness 
stand,  the  other  testimony  being  as  follows: 
After  tbe  jury  had  heea  charged  by  tbe  court 
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and  had  retired  to  conBlder  their  Terdlct  and 
before  the  verdict  of  the  Jury  had  been  ar- 
rlTed  at,  the  following  language,  or  language 
of  Bimilar  import,  was  indulged  in  by  the 
jury,  to  wit:  "That  it  seemed  that  the  de- 
fendant's wife,  Mrs.  Richard  Reagan,  was 
as  anxious  to  do  it,  or  to  cohabit,  as  Knox 
Whit^ead  was" — the  contention  being  that 
this  was  new  testimony,  was  an  inference  or 
conclusion  drawn  by  the  jury  not  authorized 
by  the  testimony ;  and,  further,  that  while  the 
Jury  were  deliberating  upon  their  verdict 
some  member*  <rf  the  jury  in  the  hearing  of 
one  Oilmore,  who  was  a  member  of  the  jury, 
said:  "I  do  not  tblnk  a  man  ought  to  be 
shot  down  about  a  damn  whore  like  that 
woman  is."  The  motion  for  new  trial  is 
sworn  to  by  W.  W.  Wilson,  one  of  the  attor- 
neys for  the  appellant,  and  in  tfie  affidavit 
of  said  counsel  It  is  stated  that  the  names 
of  the  two  Jurors  above  mentioned  are  -un- 
known to  the  witness;  that  J.  R.  Oilmore 
told  counsel  for  the  appellant  that  he  heard 
the  language  imputed  to  the  said  Jurors,  but 
did  not  tell  said  counsel  what  said  language 
was,  and  did  not  give  him  the  name  of  the 
said  two  Jurors.  The  juror  Oilmore  was  not 
brought  before  the  court,  nor  was  any  of  the 
other  jurors  examined  with  reference  to  what 
transpired  In  the  Jury  room.  The  affidavit 
in  itself  only  speaks  of  information  or  rumors 
that  seemed  to  be  floating  around.  It  Is  not 
specific,  and  fails  to  show  that  any  such 
thing  transpired  in  the  Jury  room.  In  this 
uncertain  condition  of  the  record,  and  in  the 
absence  of  any  positive  proof  that  such  a 
thing  transpired  in  the  Jury  room,  this  court 
would  not  be  authorized  to  disturb  the  ver- 
dict, but  conceding  that  the  thing  transpired 
as  stated  in  the  motion  for  new  trial,  we  are 
not  prepared  to  say  that  this  was  misconduct, 
nor  receiving  additional  testimony,  but  was 
simply  the  inference  or  conclnsion  drawn  by 
the  Jury  from  the  testimony  elicited  upon  the 
trial.  We  do  not  understand  tliat  juries,  in 
reaching  their  verdicts,  are  denied  the  right 
of  reasoning  out  propositions  that  are  sub- 
mitted to  them  and  drawing  deductions  and 
conclusions  therefrom.  Tbey  have  a  right  to 
weigh  testimony  that  comes  before  them. 
They  have  a  right  to  discuss  it  In  the  jury 
room  and  give  their  reasons  as  well  as  to 
draw  their  conclusions  and  to  express  these 
condnsIoDS  to  one  another.  This  was  not  ad- 
ditional testimony,  and  we  think  was  a  legiti- 
mate remark  on  the  part  of  the  jury.  See 
Jack  V.  State,  20  Tex.  App.  661,  in  which  this 
court  held  that  it  would  be  a  dangerous  and 
exceedingly  pemidous  practice  for  the  conrts 
to  permit  the  sanctity  of  the  Jury  room  to  be 
invaded  and  Jurors  be  interrogated  as  to  the 
arguments  used  in  their  dellberati<Hi8,  and 
the  influence  of  such  arguments  upon  their 
minds,  and  the  reasons  and  c<nisiderationa 
npon  whicb  their  rerdict  was  based. 


4.  The  next  ground  of  the  motion  for  new^ 
trial  insisted  upon  by  appellant  is  that  he 
should  have  been  granted  a  new  trial  because^ 
of  newly  discovered  testimony  that  had  come 
to  his  knowledge  since  the  trial  of  the  case, 
and  that  by  no  kind  of  diligence  could  have- 
been  discovered  before  the  trial,  and  that  if 
he  had  had  said  testimony  it  might  have  prob- 
bly  changed  the  result,  and  in  his  motion  for 
new  trial  he  sets'  up  that  Mrs.  Knox  White- 
head, the  wife  of  the  deceased,  will  testify 
that  if  appellant  shot  the  deceased,  or  whoev- 
er shot  the  deceased,  he  was  standing  In  the 
road  when  he  fired,  and  was  not  attempting 
to  conceal  himself  at  the  time  of  the  firing  of 
the  gun ;  that  she  was  sitting  on  the  gallery 
of  the  house  some  200  or  300  yards  distant, 
and  tliat  when  she  heard  the  firing  of  the 
shot  she  looked  up  and  saw  the  appellant  or 
the  party  who  fired  the  shot  with  a  smoking 
gun  in  his  hand  in  the  road,  stepping  up  to- 
wards the  fence  and  towards  the  dead  body 
of  the  deceased.  They  attached  to  the  motion 
for  a  new  trial  her  affidavit,  and  the  purpose 
and  object  of  this  testimony,  appellant  says, 
was  to  show  that  he  did  not  attempt  to  con- 
ceal himself  at  the  time  he  fired  the  shot,, 
but  that  the  same  was  done  openly,  and  that 
said  testimony  tended  to  support  the  theory 
of  the  appellant  that  he  shot  in  self-defense. 
The  appellant  further  contends  that  he  was 
denied  the  right  of  talking  to  this  witness, 
and  that  said  witness  had  been  advised  by  the 
state  not  to  talk  to  appellant  and  his  counsel, 
and  that  they  never  could  get  to  see  and  talk 
to  her.  The  state  denies  this,  and  in  Its  con> 
troverting  motion  attaches  the  affidavit  of  the 
witness  Mrs.  Knox  '(Vhitehead  embodying  her 
statement  made  at  the  inquest  or  examlning- 
trial  in  which  affidavit  she  does  not  mention 
that  she  ever  saw  who  it  was  that  fired  at 
her  husband ;  that  she  heard  a  gun  fire  which 
attracted  her  attention,  and  that  she  walked 
out  and  looked  the  way  her  husband  was  in 
the  field,  and  saw  the  mule  coming  up  the 
cotton  rows  with  the  plow,  and  that  she  went 
near  enough  to  see  that  her  husband  was  kill- 
ed and  the  next  thing  was  to  get  help.  In 
view  of  the  fact  that  appellant  was  convicted 
of  manslaughter,  we  are  not  prepared  to  hold 
that  this  testimony  could  hAve  changed  the- 
result,  and  that  the  same  is  probably  untrue; 
that  there  was  a  want  of  diligence  on  the 
part  of  appellant  to  procure  the  same;  that 
the  same  was  impeaching  and  merely  cumula- 
tive; and  for  these  reasons,  we  think  tbe- 
court  b^ow  did  not  err  In  refusing  a  new 
trial.  See  Fleming  v.  State,  54  Tex.  Gr.  B. 
339,  114  S.  W.  383,  and  Harrolson  v.  State,  54 
Tex.  Cr.  B.  452, 113  S.  W.  544. 

Finding  no  error  in  the  record,  and  believ- 
ing ai)pellant  has  had  a  fair  and  an  impartial 
trial,  the  Judgment  of  the  court  below  is  in. 
all  things  aflirmed. 
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SHAW  et  aL  t.  SCHITCH.  t 

(Court  of  CiTil  Appeals  of  Texan.    Dec.  15, 1909. 

On  Modona  for  Rehearing  and  Oer- 

tiorari,  Jan.  19,  1910.) 

1.  Afpbai.  and  (Ebbob  (I  671*)— SumciXNCT 
ov  Reoobd— Nkcessitt  roB  Statement  of 
Factb  OB  Bnx  or  Exceptions. 

Where  the  record  contains  neither  atate- 
ment  of  facts,  conclusions  of  fact  and  law  filed 
t>7  the  court,  nor  bill  of  exceptions,  and  no  fund- 
amental error  appears,  there  is  nothing  for  the 
court  to  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2867-2872:  Dec.  Dig.  | 
«71.*f 

On  Motions  for  Rehearing  and  Certiorari. 

2.  Appeal  and  Ebbob  (|  019*)— Defects  in 
Becobd— Duty  oi'  Counsel. 

It  is  the  duty  of  counsel  for  appellant 
to  see  that  the  record  on  appeal  is  properly 
made  up,  and  failure  of  the  clerk  to  send  up  a 
statement  of  facts  is  no  excuse  for  a  defect  in 
the  record. 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error,  Cent  1M«.  H  2721-2723;  Dec  Dig.  | 
■619.*] 

S.  Appeal  akd  Ebbob  (H  659, 832*)— Reheab- 
ino—Gbounds— Defects  in  Recobd. 

The  mere  failure  of  the  clerk  to  send  up  a 
Hitatement  of  facts,  which  has  not  been  disoover- 
'«d  by  counsel  for  ap{)ellaut  who  briefed  the  case 
until  after  its  submission  and  decision,  is  not 
sufficient  reason  on  which  to  l>ase  a  motion  for 
certiorari  to  perfect  the  record,  and  for  a  re- 
hearing. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
JJrror,  Cfent  Dig.  «•  2835,  2838,  3219,  3222 ; 
Dec.  Dig.  U  659,  m*] 

Appeal  from  District  Court,  Tom  Green 
■County;  J.  W.  Tlmmlns,  Judge. 

Action  by  W.  H.  Sbaw  and  others  against 
H.  J.  Scbucb,  for  injunction.  Defendant  bad 
Judgment,  and  plaintiffs  appeal.    Affirmed. 

Taylor  &  Frlnk,  for  appellants.  Joseph 
:Spence,  Jr.,  and  C.  E.  Dubois,  for  appellee. 

BICE,  J.  On  the  8th  of  November,  1909, 
^.  H.  Shaw  and  others,  appellants  herein, 
-presented  their  petition  In  vacation  for  In- 
junction to  Hon.  J.  W.  Timmins,  district 
Judge,  for  a  mandatory  writ  of  Injunction, 
for  the  purpose  of  enjoining  H.  J.  Schuch, 
appellee  herein,  or  any  other  person  acting 
for  him,  from  Iji  any  way  interfering  with 
-them  in  removing,  hauling,  and  using  g^ravel 
from  the  bed  of  the  main  Concho  river,  and 
further  requiring  and  commanding  the  said 
Schuch  to  remove  a  fence  from  around  the 
gravel  bed  In  said  river,  to  the  end  that  they, 
In  common  with  all  others,  might  use  and 
liaul  said  gravel,  and  that  on  final  hearing 
said  injunction  be  made  perpetual,  alleging, 
amongst  other  things,  that  the  said  Schuch, 
to  their  detriment,  bad  fenced  In  and  Inclos- 
ed a  part  of  the  bed  of  the  main  Concho  riv- 
er, at  a  point  about  one  mile  from  Chad- 
bourne  street.  In  the  city  of  San  Angelo; 
that  said  point  or  portion  thereof  so  fenced 
was  a  part  of  said  river  bed  running  along 


by  and  being  the  south  boundary  line  of  a 
tract  of  land  owned  by  Leon  Mosbacher,  Just 
below  the  confluence  of  the  Middle  and  North 
Concho  rivers;  that  defendant  bad  fenced 
and  Inclosed  the  bed  of  said  river,  to  the 
end  that  be  might  have  the  excInslTe  nae  and 
benefit  of  the  gravel  and  sand  that  liad  ac- 
cumulated at  said  point  In  said  river,  and 
had  appropriated  the  same  to  his  exclusive 
use  and  benefit.  It  was  further  alleged  in 
said  petition  that  there  was  no  other  body 
of  gravel  and  sand  of  as  good  quality  as  this 
within  said  distance  from  said -city  to  wUch 
appellants  might  have  free  access  without 
trespassing  upon  private  land;  tbat  some  of 
them  obtained  a  livelihood  by  ha-uling  said 
gravel  and  sand,  and  that  others  of  plaintifta 
were  users  and  consumers  of  said  gravel  as 
builders  and  contractors  for  the  erection  of 
houses  la  said  city;  that  said  gravel  and 
sand  at  said  i>ortlon  of  the  bed  of  said  river 
was  common  property  belonging  to  the  gen- 
eral public,  and  that  no  one  has  an  exclusive 
right  thereto,  but  that  plaintiffs,  in  common 
with  others,  have  the  right  to  take,  haul,  and 
use  said  gravel,  and  that  the  defendant  had 
no  l^al  right  to  fence  or  inclose  the  same; 
that  the  Concho  river,  from  its  mouth  to  a 
distance  far  atMve  said  gravel  and  sand  bed, 
is  of  a  uniform  width  of  more  than  30  feet, 
and  is  thereby  made  navigable  by  virtue  of 
article  4147  of  the  Bevised  Civil  Statutes  of 
Texas.  Upon  the  presentation  of  this  peti- 
tion to  said  judge  it  was  set  down  for  bear- 
ing on  the  10th  of  November,  and  notice  is- 
sued to  appellee  in  accordance  therewith. 
Upon  hearing  appellee  answered  by  general 
and  special  exceptions,  general  denial,  and 
by  special  answer  that  be  had  leased  the 
tract  of  land  from  Mosbacher  bordering  up- 
on said  river,  upon  wliich  the  gravel  was  sit- 
uated, but  that  said  gravel  and  sand  men- 
tioned in  the  petition  is  not  nor  does  the 
same  form  any  part  of  the  bed  of  said  river, 
but,  on  the  contrary,  by  reason  of  the  change 
in  the  course  of  the  stream,  said  gravel  and 
sand  had  accumulated  to  the  height  of  some 
six  feet  above  and  higher  than  tbe  bed  of 
said  river,  and  against  the  tract  of  land  that 
he  had  leased,  and,  being  so  formed,  that 
the  same  was  by  accretion  a  part  of  said 
land;  that  defendant  had  not  fenced  .or  in- 
closed, nor  was  he  exercising  the  exclusive 
use  of  any  sand  or  gravel  situated  in,  the 
bed  of  said  river;  that  the  tract  of  land  leas- 
ed and  fenced  by  him  is  bounded  on  the 
south  by  said  Concho  river,  and  extends  to 
the  low-water  mark  thereof,  and  that  de- 
fendant has  inclosed  and  is  usibg  the  same, 
as  he  has  a  right  to  do,  no  part  of  which  Is 
public  land  nor  lies  in  the  bed  of  said  river. 
The  court,  after  bearing  the  evidence,  re- 
fused the  injunction,  and  an  order  was  enter- 
ed In  accordance  therewith,  from  wUch  this 
appeal  is  prosecuted.     The  assignments  of 
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«rror  assail  the  judgment  refusing  the  relief 
on  the  ground  that  appellee  had  no  right  to 
enclose  the  land. 

There  Is  no  statement  of  facta  nor.  conclu- 
sions of  fact  and  law  filed  by  the  court,  nor 
any  bill  of  exceptions  to  the  ruling  of  the 
court  In  the  record.  This  being  the  state  of 
the  record,  and  no  fundamental  error  ap- 
pearing, there  is  nothing  for  this  court  to  re- 
view. Secrest  ▼.  Townsend,  1  Tex.  414;  Ward 
T.  Lattlmore,  2  Tex.  246;  Punderson  t.  Love, 
3  Tex.  61;  Anderson  v.  Walker,  67  S.  W.  432. 
See,  also,  title  Appeal  and  Error,  1  Green's 
Tex.  Dig.  p.  467,  i  S82  et  seq. 

Therefore  the  judgment  of  the  court  below 
must  be  afilrmed,  and  It  is  so  ordered. 

Affirmed. 

On  Motions  for  Eehearing  and  Certiorari. 

On  the  15th  of  I>ecember  last  judgment  of 
the  court  below  In  this  case  was  affirmed 
without  reference  to  the  merits;  it  being 
held  by  us  that,  in  the  absence  of  a  statemoit 
of  facts,  the  errors  assigned  were  such  as 
conld  not  be  considered.  Since  then,  to  wit, 
on  December  80, 1900,  a  motion  for  rehearing 
was  filed  herein,  and  on  January  11,  1010, 
appellant  filed  a  motion  suggesting  diminu- 
tion of  the  record,  and  for  writ  of  certiorari 
to  the  district  cleric  to  perfect  the  same  by 
sending  up  the  original  statement  of  facts, 
to  the  end  that  the  same  might  be  ffied  as 
a  part  of  the  record  on  this  appeal,  which 
last  motion  is  accompanied  by  an  agreement 
of  opposing  counsel  to  the  effect  that  said 
original  statement  of  facts  might  be  filed 
and  used  on  motion  for  rehearing.  As  a  basis 
for  said  motion  It  is  alleged,  among  other 
things,  that  the  clerk  of  the  court,  In  send- 
ing up  the  transcript  of  the  record  in  this 
case,  Inadvertently  overlooked  and  failed  to 
send  up  the  original  statement  of  facts 
agreed  to  by  the  respective  attorneys  and 
approved  by  the  court,  filed  November  12, 
1900.  And  It  is  further  alleged  that  counsel 
for  the  appellant  believed  that  the  statement 
of  facts  was  on  file  among  the  papers  in  this 
cause  (that  is,  the  counsel  that  were  then  in 
the  case)  until  after  the  case  was  affirmed, 
when  they  were  Informed  that  no  statement 
of  facts  appeared  among  the  papers  of  the 
cause. 

Both  of  these  motions,  after  due  consid- 
eration, we  think  should  be  overruled,  be- 
cause no  sufficient  reason  is  shown  why  the 
statement  of  facts  did  not  accompany  the  reo- 
otd.  The  transcript  of  the  record  was  filed  in 
this  conrt  on  the  17th  of  November,  1009,  ac- 
companied by  briefs  for  appellant,  which  were 
filed  on  the  same  day.  Briefs  for  appellee 
were  filed  on  the  22d  of  said  month,  and  the 
case  was  not  submitted  nntll  the  8th  of  De- 
cember. It  is  not  a  sufficient  excuse  that 
the  clerk  from  Inadvertence  failed  to  send 
up  the  statement  of  facts.  It  has  frequently 
been  held  that  it  Is  the  duty  of  counsel  to 
see  that  the  record  Is  properly  made  up  for 
sobmlsslon,  and  nothing  Is  shown  in  the  mo- 
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tlon  excusing  the  failure  on  the  part  of 
counsel  in  this  case  to  ascertain  the  fact  that 
the  statement  of  facts  had  not  been  sent  up. 
The  only  allegation  Is  to  the  effect  that  coun- 
sel thought  that  It  had  been  sent 

In  Boss  V.  McGowen,  68  Tex.  603,  where 
a  statement  of  facts  was  disregarded  be- 
cause It  was  filed  after  close  of  the  term  at 
which  the  cause  was  tried,  without  the  rec- 
ord showing  that  an  order  had  previously 
been  entered  allowing  this  to  be  done,  and 
where  it  was  actually  shown  that  the  order 
had  been  entered  In  the  court  below,  allow- 
ing the  statement  to  be  prepared  and  ffied 
after  adjournment,  but  by  Inadvertence  of 
the  clerk  It  was  not  Incorporated  In  the  rec- 
ord, and  where  It  was  asked  that  a  certiorari 
be  Issued  to  have  the  same  so  Incorporated 
that  it  might  be  considered  In  the  case  If 
the  motion  for  rehearing  should  prevail,  it 
was  held,  Chief  Justice  Willie  delivering  the 
<^lnlon  of  the  court,  that:  "No  excuse  is 
offered  as  to  why  this  defect  in  the  record 
was  not  discovered  before  the  cause  was 
submitted,  and  why  the  certiorari  was  not 
asked  to  perfect  it  before  the  court  was  com- 
pelled to  undergo  the  labor  of  examining  the 
case  under  the  supposition  that  no  such  order 
has  been  made  In  the  court  below.  Inadver- 
tence or  inattention  of  the  clerk  to  his  du- 
ties In  making  up  the  transcript  does  not  ex- 
cuse an  appellant  for  falling  to  perform  his 
duty  in  bringing  the  appeal  properly  before 
the  court  Due  scrutiny  of  the  record  will 
enable  him  to  discern  defects  tn  It,  and  have 
them  remedied  In  time;  and,  should  the 
clerk  refuse  to  make  up  the  transcript  prop- 
erly, the  appellant  has  his  remedy  to  compel 
him  to  the  performance  of  this  duty."  He 
further  says  that:  "After  a  cause  Is  once 
submitted  upon  a  transcript  supposed  to  be 
correct,  as  the  parties  have  made  no  objec- 
tion to  it,  and  we  have  decided  It  upon  such 
transcript,  we  cannot  undertake  to  re-exam- 
ine such  cause  because  the  counsel  for  either 
party  discovers  a  defect  in  the  transcript, 
which  If  supplied,  might  possibly  lead  us  to  a 
different  conclusion.  A  mistake  in  the  plead- 
ings or  facts  of  a  single  word  might  Influ- 
ence the  decision.  This  discovered  and  reme- 
died, a  new  opinion,  framed  to  suit  the  alter- 
ed record,  might  itself  be  set  aside  upon  the 
discovery  of  some  other  error,  and  so  on  to 
numberless  changes  in  the  transcript  and  the 
decisions  upon  it  This  practice  cannot,  of 
course,  be  allowed,  and  to  prevent  it  the 
right  to  a  certiorari  must  be  limited  to  some 
point  In  the  proceedings,  whldi  mnst  not  ex- 
tend beyond  the  date  of  the  submission  of 
the  cause  to  the  court  for  decision.  Indeed, 
this  has  been  the  rule  of  this  court,  an- 
nounced in  frequeat  opinions  of  our  prede- 
cessors, which,  having  been  orally  delivered, 
may  not  have  come  to  the  knowledge  of  the 
profession  generally."  To  the  same  effect  Is 
Railway  v.  Scott,  78  Tex.  860,  14  fi.  W.  791. 
See,  also,  St  Louis  &  S.  F.  By.  Co.  t.  Petti- 
grew  (Tez.  dr.  App.)  07  &  W.  838,  and  Bon- 
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ner  t.  Legg*  &  Tlndall,  46  Tex.  Civ.  App. 
176,  101  S.  W.  839.  See,  also,  Wallace  & 
Reed  ▼.  Reed  Bros.  (Sup.)  118  8.  W.  35, 
where  the  ruling  In  Ross  v.  McCtowen,  supra. 
Is  approved. 

Believing  that  mere  failure  or  inadvertence 
on  the  part  of  the  clerk  to  send  up  a  state- 
ment of  facts,  which  has  not  been  discovered 
by  counsel  for  the  appellant  who  has  briefed 
the  case  until  after  Its  submission  and  de- 
cision, Is  not  sufficient  reason  upon  which  to 
predicate  a  motion  for  certiorari  to  perfect 
the  record,  we,  therefore,  overrule  the  same, 
as  well  as  the  motion  for  Tehearing. 

Motions  overruled. 


COVINGTON  V.  SLOAN. 

(Conrt  of  Civil  Appeals  of  Texas.     Jan.   12, 

1910.) 

1.  ApPKAI.  and  EbbOB  <}  742*)— ASSIGRMENT 

or  Ebbob— Statement. 

Where  an  assignment  of  error  is  not  fol- 
lowed by  a  statement  as  required  by  the  rules, 
it  will  be  overruled. 

[BJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3000;   Dec.  Dig.  J  742.»] 

2.  Apfeax  and  Ebbob   ({  1051*)— Habxlesb 
Ebbob— Admission  or  Evidence. 

Appellant  cannot  complain  on  appeal  to  the 
admission  of  testimony  where  on  cross-examina- 
tion he  elicits  the  same  testimony. 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4161 ;    Dec.  Dig.  §  1051.*] 

3.  Fraud  «  34*)— Action— Conditions  Pbe- 
cedent— resjopation  of  considebation. 

It  is  not  a  condition  precedent  to  a  suit 
for  damages  for  fraudulent  representations  as  to 
the  value  of  a  horse  traded  to  plaintiff  tjhat 
plaintiff  should  tender  the  horse  to  defendant; 
the  action  not  being  one  for  rescission. 

[Ed.  Note.— For  other  cases,  see  Frand,  Cent. 
Dig.  §  29;   Dec.  Dig.  i  34.*] 

4.  Pabtnebship  (§  199*)— AoiiONS— Riqht  of 
Action  by  Pabtneb. 

Where  a  partner  trades  for  a  horse  in  his 
own  name,  but  for  the  partnership,  he  can  sue 
for  ail  the  damages  arising  from  the  contract 
in  his  own  name,  as  an  agent  for  a'partnership, 
who  contracts  in  his  own  name  without  disclos- 
ing bis  principal,  baa  full  authority  to  sue  in 
bis  own  name. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  i  363 ;   Dec  Dig.  i  199.*] 
6.  Appeai,  and  Ebbob  (8  931*)— Absence  of 

Bill  of  Exceptions— Presumptions. 

Where  the  record  does  not  indicate  that 
the  motion  for  findings  of  fact  and  conclusions 
of  law  was  ever  brought  to  the  attention  of  the 
court  and  acted  upon  by  him,  and  that  he  re- 
fused to  grant  the  motion,  and  that  a  bill  of 
exceptions  was  filed  on  his  refusal  to  act,  it 
will  be  presumed,  in  the  absence  of  such  bill 
of  exceptions,  that  the  trial  judge  knew  nothing 
about  the  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3770,  8771;  Dec  Dig.  { 
931.*] 

Appeal  from  Bexar  County  Court;  P.  H. 
Shook,  Judge. 

Action  by  W.  W-  Sloan  against  J.  H.  Cov- 
ington. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 


Chambers,  Hertzberg  ft  Barrett,  for  appel- 
lant     Davis  &  Lipscomb,  (or  appellee. 

FLY,  J.  This  18  a  suit  Instituted  by  ap- 
pellee to  recover  damages  from  appellant  al- 
leged to  have  grown  out  of  a  certain  trade  In 
which  appellee  gave  appellant  a  certain  black 
horse  alleged  to  be  worth  $300  and  |10  for  a 
certain  bay  horse,  which  appellee  alleged  was 
utterly  worthless,  and  that  appellee  was  over- 
reached and  misled  by  the  willful,  malicious, 
and  fraudulent  representations  as  to  the  con- 
dition and  age  of  the  h&j  hors&  The  bay 
horse  was  alleged  to  be  lame  in  both  front 
legs  and  his  right  hip.  The  court  tried  the 
cause,  without  a  Jury,  and  rendered  Judg- 
ment for  appellee  In  the  sam  of  |150. 

The  first  assignment  of  error  Is  not  follow- 
ed by  a  statement,  as  required  by  the  rules, 
and  Is  overruled.  Appellant  Is  In  no  position, 
however,  to  object  to  testimony  of  the  wit- 
nesses as  to  market  value  of  the  hay  horse  be- 
cause on  the  cross-examination  he  elicited  the 
same  testimony. 

This  Is  a  suit  for  damages,  and  not  to  re- 
scind a  contract,  as  Is  stated  by  appellant.  In 
the  second  assignment  of  error.  Aiq;>ellee.was 
under  no  obligation  to  tender  to  appellant 
the  horse  he  got  from  appellant,  and  such  ten- 
der cut  no  figure  whatever  in  the  case. 

Sloan  traded  for  the  horse  In  his  own 
name,  but  for  the  partnership  of  which  he 
was  a  member,  and  he  could  sue  for  the  dam- 
ages arising  from  the  contract  In  his  own 
name.  He  was  acting  as  an  agent  for  the 
partnership,  but  contracted  In  his  own  name, 
not  disclosing  his  principal,  and  he  had  full 
authority  to  sue  In  his  own  name.  Tinsley 
V.  DoweU,  87  Tex.  23,  26  8.  W.  946;  Cleve- 
land V.  Heldenbeimer,  92  Tex.  108,  46  S. 
W.  30. 

The  evidence  showed  that  a  frand  was  per- 
petrated on  appellee,  and  that  he  was  dam- 
aged In  the  sum  found  by  the  <!ourt  He  had 
the  authority  to  sue  for  and  recover  all  the 
damages. 

•nie  record  does  not  Indicate  that  the  mo- 
tion for  findings  of  fact  and  conclusions  of 
law  was  ever  brought  to  the  attention  of  the 
court  and  acted  upon  by  him,  and  that  he  re- 
fused to  grant  the  motion,  and  that  a  bill  of 
exceptions  was  filed  to  his  refusal  to  act  In 
the  absence  of  such  bill  of  exceptions  It  wilt 
be  presumed  that  tlie  trial  Judge  knew  noth- 
ing about  the  motion.  Supreme  Commandery 
V.  Rose,  62  Tex.  821 ;  Hess  v.  Dean,  66  Tex. 
663,  2  S.  W.  727;  Cleveland  v.  Sims,  69  Tex. 
153,  6  S.  W.  634;  Cotulla  v.  Goggan,  77  Tex. 
32, 13  S.  W.  742;  Landa  v.  Heermann,  85  Tex. 
1,  19  S.  W.  885;  Maverick  v.  Bnmey,  SO  S. 
W.  566 ;  Maury  v.  Keller  (Tex.  Ov.  App.)  53 
S.  W.  69. 

We  find  no  error  In  the  record  that  would 
justify  a  reversal,  and  the  Judgment  is  af- 
firmed. 


•For  other  cas«s  sm  same  topto  and  section  NUMBER  in  Dec.  *  Am.  Digs.  UOT  to  data.  *  Raportar  iDdezaa 
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FANT  ».  D.  SULLIVAN  &  CO.  et  aLt 
(Court  of  Civil  Appeals  of  Texas.    Jan.  5, 1910. 

Rehearing  Denied  Feb.  2,  1910.) 
JODQMENT  (i   720*>— C0K0LUSIVKRX88  —  &£AT- 

XKBB  Concluded. 

Where,  in  a  prior  action  between  parties  to 
a  suit  in  which  an  accounting  was  had,  the 
court  rendered  judgment,  which  was  aflSrmed  on 
appeal,  fixing  their  rights  in  respect  to  all  trana- 
acnona  between  them,  this  Judgment  was  con- 
cloaiTe  against  any  claim  one  might  bring 
a^Jnst  the  other  in  a  subsequent  suit,  based  on 
transactions  inrolved  in  the  first  suit 

[£2d.  Nota.— For  other  cases,  see  Judgment, 
Cant.  Dig.  11251;  D^  Dig.  I  720.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  Edward  Dwyer,  Judge. 

Action  by  F.  Orooa  &  Co.  against  Lnde  A. 
Fimt,  as  executrix,  b.  Sulliran  and  W.  C. 
SnlllTsn,  Individually  and  as  partners  as  D. 
SnlllTan  &  Co.,  and  others.  From  an  adverse 
Judgment  Lnde  A.  Fant  and  the  SulIIvans 
appeal.  AflBrmed  In  part,  and  reversed  In 
part 

B.  It.  Ball,  for  appellant  Fant  Denman, 
Franklin  A  McOowm  and  Webb  &  Goeth,  for 
appeileea. 

FLY,  J.  F.  Oroos  &  Co.,  bankers,  sued 
Lnde  A.  Fant  Individually,  and  as  independ- 
ent executrix  of  the  estate  of  D.  R.  Fant, 
her  deceased  bosband,  J.  M.  Chlttim  and 
Archie  Parr,  individually  and  as  a  firm, 
Floyd  McGown,  as  receiver  of  the  estate  of 
J.  M.  Chlttim,  and  D.  Sullivan  and  W.  C. 
Sullivan,  as  Individuals  and  as  the  banking 
firm  of  D.  Sullivan  &  Co.,  alleging  that  about 
May  18,  1899,  Chlttim  &  Parr  entered  into  a 
lease  contract  with  D.  B.  Fant,  deceased, 
whereby  certain  land  was  leased  to  them  in 
Hidalgo  county,  known  as  the  "Big  Santa 
Rosa  Pasture,"  containing  about  89,360  acres, 
for  a  period  of  five  years,  beginning  on  May 
1,  1890,  and  ending  on  April  30,  1901,  at  an 
annual  rental  of  17^^  cents  an  acre,  the  sum 
of  $250  annually  to  be  reserved  out  of  the 
rent  money  for  sinking  wells  and  erecting 
windmills;  that  on  or  about  November  30, 
1901,  D.  R.  Fant  assigned  the  lease  contract 
to  F.  Groos  &  Co.,  to  secure  said  firm  In 
amounts  due^  or  to  become  due,  them  by  the 
said  Fant;  that  on  May  1,  1003,  D.  R.  Fant 
executed  his  promissory  note  for  $12,000  to 
F.  Oroos  &  Co.  due  one  year  after  date,  and 
on  October  23,  1903,  said  Fant  and  H.  Bren- 
del  executed  their  promissory  note  to  said 
firm  for  $4,182.64,  which  notes  were  not  paid, 
and  F.  Oroos  &  Co.  claimed  a  first  lien  on 
the  rent  money,  which  was  alleged  to  be  $1C,- 
38S.  It  was  further  alleged  that  after  the 
Institution  of  this  suit  Floyd  McGown  had 
been  appointed  receiver  of  the  estate  of  J. 
M.  Chlttim,  and  bad,  acting  under  Judidal 
orders,  sold  certain  live  stock,  to  which  the 
lioi  for  the  rent  money  had  attached,  and 
bad  been  directed  to  retain  In  bis  possession 


$16,000  until  it  could  be  shown  to  whom  the 
same  belonged;  that  on  or  about  May  1, 
1904,  D.  Sullivan  &  Co.  and  D.  Sullivan  and 
W.  0.  Sullivan  bad  mtered  into  the  posses- 
sion of  the  Big  Santa  Boea  pasture  as  privies 
In  the  estate  of  D.  R.  Fant,  but  with  notice 
of  the  prior  and  superior  lien  of  F.  Groos 
&  Co.,  and  that  they  were  liable  and  .bound 
to  carry  out  and  execute  the  contract  of  D. 
R.  Fant,  and  that  the  plalntlfls  were  entitled 
to  a  foredosure  of  their  lien  on  the  property 
for  the  satisfaction  of  the  debt  due  them  by 
D.  R.  Fant  It  was  further  alleged  that 
Chlttim  ft  Parr  and  D.  R.  Fant  were  insol- 
vent at  the  time  the  notes  and  rents  became 
due. 

Sullivan  k  Co.  denied  any  liability  to 
Groos  &  Co.  and  sought  to  recover  of  Chlttim 
&  Parr  the  amount  of  the  rent  money,  and 
from  the  receiver  the  money  held  by  him, 
and  also  asked  for  Judgment  for  the  amount 
of  the  rent  from  Lucie  A.  Fant  individually 
and  as  executrix,  in  case  the  claim  of  the 
plaintiffs  should  be  held  superior  to  theirs. 
It  was  alleged  by  Sullivan  &  Co.  that  when 
tbe  lease  contract  was  entered  into  between 
Fant  and  Chlttim  &  Parr,  on  May  18,  1899, 
Fant  owed  Sullivan  &  Co.  large  sums  of 
money,  and  that  when  the  assignment  of  the 
lease  took  place  on  November  30,  1901,  he 
was  still  Indebted  to  tbem,  all  of  such  in- 
debtedness being  secured  by  deeds  of  trust; 
that  on  February  9,  1903,  all  of  said  debts 
were  put  in  one  note  for  $260,000,  which  was 
to  become  due  on  February  9,  1904,  and  was 
secured  by  a  deed  of  trust  dated  February 
24,  1903,  which  included  the  property  which 
was  the  subject  of  the  lease  contract;  that 
the  amount  of  the  note  was  not  paid,  and 
there  was  a  foreclosure  of  the  deed  of  trust, 
and  the  land  In  question,  with  other  lands, 
was  sold  to  D.  Sullivan  &  Co.  for  $100,000, 
which  was  credited  on  the  debt  of  D.  R. 
Fant  and  that  the  sale  was  afterwards  con- 
firmed by  Fant  and  wife  to  Sullivan  A  Co., 
and  they  thereby  acquired  the  tiUe  to  the 
Big  Santa  Rosa  ranch  and  the  reversion 
thereof  under  the  lease  contract  and  the 
rents  thereafter  due  from  Chlttim  &  Parr, 
aggregating,  as  above  stated,  $14,945.77,  or 
in  the  alternative  they  have  the  right  to 
foreclose  their  liens  upon  said  rents,  and 
have  tbem  applied  to  the  discharge  of  the 
debts  BO  secured,  and  now  due  from  D.  R. 
Fant  Sullivan  A  Co.  also  allured  a  former 
suit  between  them  and  Lude  A.  Fant  in 
which  the  latter  had  sought  for  an  account- 
ing ;  that  In  that  suit  Lude  A.  Fant  recov- 
ered of  tbem  certain  "moneys  and  properties 
set  out  in  said  decree,"  and  that  no  claim 
was  set  up  in  that  suit  by  Mrs.  Fant  to  the 
rents  involved  In  this  suit  "and  their  right 
to  establish  such  dalm  and  title,  if  any  they 
bad,  is  res  adjudlcata  and  barred  by  said 
Judgment" 

J.  M.  Chlttim  and  Floyd  McGown,  bis  re- 
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celver,  admitted  that  the  sum  of  |14,995.77 
was  due  from  Chlttim  on  the  lease  contract 
on  April  30,  1904,  and  that  the  receiver  had 
In  his  hands,  subject  to  the  order  of  the 
conrt  that  appointed  him  receiver,  more  than 
enough  to  pay  off  the  claim  of  plaintiffs,  and 
they  asked  that  the  right  to  the  money  be 
determined  by  the  court.  Parr  answered 
that  Chlttim  had  assumed  the  debt,  and  ask- 
ed that  It  be  paid  out  of  money  In  the  hands 
of  the  receiver,  and  for  Judgment  over  against 
Chlttim  for  the  amount  of  any  Judgment 
rendered  against  him. 

Lucie  A.  Fant  admitted  the  right  of  the 
plaintiffs  to  recover  the  amount  of  the  lease 
money  due  on  April  30,  1004,  and  In  answer 
to  the  claims  of  Sullivan  alleged  that  all  In- 
debtedness due  by  D.  R.^  Fant  to  Sullivan  tc 
Co.  had  been  fully  paid,  and  that  the  latter 
had  never  held  title  in  their  own  right  to  the 
lands  leased  to  Chlttim  &  Parr;  that  the 
purchase  of  the  lands  at  the  foreclosure  sale, 
and  the  confirmatory  deed  thereof  of  Fant 
and  wife,  were  made  for  the  purpose  of 
placing  the  lands  of  D.  R.  Fant  and  Lude 
A.  Fant  in  the  bands  of  Sullivan  &  Co.,  to 
be  held  in  trust  for  them  to  satisfy  their 
Indebtedness,  attorney's  fees,  and  expenses 
of  executing  the  trust,  and  tliat  what  re- 
mained was  to  be  the  property  of  Lucie  A. 
Fant;  that  an  accounting  was  had  between 
Sullivan  &  Co.  and  the  Fants  in  cause  No. 
19,375.  In  the  Fifty-Seventh  district  court, 
wherein  the  Fants  were  plaintiffs  and  Sulli- 
van &  Co.  defendants,  and  that  a  decree  was 
rendered  therein  on  May  31,  1907,  in  which 
it  was  adjudged  that  the  entire  Indebtedness 
of  Fant  to  Sullivan  &  Co.  had  been  fully 
paid  off  and  discharged,  and  awarding  to 
Mrs.  Fant  a  Judgment  against  Sullivan  &  Co. 
for  $65,841.01,  and  that  she  recover  of  Sulli- 
van &  Co.  a  large  amount  of  land,  which  in- 
cluded practically  all  the  lands  leased  to 
Chlttim  &  Parr,  a  small  portion  tliereof  hav- 
ing been  sold  to  pay  debts  to  Sullivan  te  Co. 
and  the  Big  Santa  Rosa  ranch  was  at  the 
time  this  suit  was  filed  held  and  owned  by 
Lucie  A.  Fant,  and  that  Judgment  was  plead- 
ed as  res  adjudlcata  of  all  matters  between 
Sullivan  &  Co.  and  the  Fants. 

The  cause  was  tried  by  a  Jury,  and  the 
court  Instructed  a  verdict  in  favor  of  Qroos 
&  Co.  against  Lucie  A.  Fant,  executrix,  for 
the  sum  of  $16,132.60,  with  Interest  and  at- 
torney's fees,  and  against  Chlttim  and  Parr, 
as  a  firm  and  individually,  for  $14,945.77  and 
interest,  and  against  the  receiver  for  $14,- 
960.75,  to  be  applied  as  a  credit  on  the  Fant 
indebtedness  to  plaintiffs.  The  court  also 
instructed  the  Jury  that  If  Sullivan  ft  Co. 
liad  notice  of  the  assignment  of  the  lease  to 
Qroos  tc  Co.,  their  verdict  should  be  for  the 
latter,  and  that  if  they  did  find  for  Oroos 
tc  Co.,  they  should  find  in  favor  of  D.  Sulli- 
van A  Co.  against  Lucie  A.  Fant,  Independent 
executrix  of  the  estate  of  D.  R.  Fant,  de- 
ceased, for  the  sum  of  $14,945.77  with  6  per 
cent,  interest  from  April  80,  1904,  to  Novem- 


ber 28,  1904.  The  Jury  foond  In  favor  of 
Oroos  &  Co.  as  against  Mrs.  Fant,  Chlttim  & 
Parr,  and  Floyd  McGown,  receiver,  and  In 
favor  of  Sullivan  ft  Go.  against  Lucie  A. 
Fant,  as  independent  executrix,  the  sum  of 
$15,463.80,  and  Judgment  was  accordingly  so 
rendered.  The  suit  as  between  the  plaintiffs 
and  Sullivan  ft  Co.  was  not  in  terms  dispos- 
ed of  in  the  verdict  or  Judgment,  but  was  in 
effect  disposed  of.  No  dissatisfaction  with 
the  Judgment  is  expressed  by  Chlttim  and 
Parr,  and  the  receiver,  and  this  appeal  is 
perfected  by  Sullivan  ft  Co.  and  Lude  A. 
Fant,  Independent  executrix  of  the  estate  of 
D.  B.  Fant 

The  facts  show  that  Sullivan  &  Co.  had 
full  notice  of  the  assignment  of  the  lease 
contract  by  Fant  to  Oroos  ft  Co.,  and  we 
find  that  the  uncontroverted  evidence  shows 
that  there  had  been  a  full  settlement  of  all 
matters  'Of  indebtedness  between  the  estate 
of  D.  R.  Fant  and  Sullivan  ft  Oo.  and  the 
members  composing  that  firm,  and  the  settle* 
ment  fully  set  forth  and  embodied  in  a  Judg- 
ment in  the  district  court  of  the  Fifty-Sev- 
enth Judicial  district,  which  was  affirmed  by 
this  court  (110  S.  W.  507),  and  approved  by 
the  Supreme  Conrt  of  Texas  (114  S.  W.  xill, 
denying  a  writ  of  error),  in  which  Judgment 
Sullivan  &  Co.  were  adjudged  to  pay  Bfrs. 
Fant  $65,841.01,  and  surrender  to  her  valua- 
ble land,  a  part  of  which  Is  the  land  con- 
cerning the  lease  of  which  this  controversy 
arose.  We  find  that  the  estate  of  D.  B.  Fant 
is  not  indebted  to  Sullivan  ft  Oo.  In  any  sum. 

In  the  former  case  of  D.  R.  Fant  and  Lu- 
cie A.  Fant  v.  D.  Sullivan  ft  Co.,  it  was  al- 
leged by  the  plaintiffs  that  a  note  of  date 
February  9,  1903,  due  February  9,  1904,  for 
$200,000  and  some  other  debts  were  due  to 
the  defendants,  and  plaintiffs  expressed  a 
willingness  to  pay  the  same,  and  alleged  that 
defendants  had  sold  enough  of  the  property 
of  plaintiffs,  held  In  trust  by  them,  to  dis- 
charge all  the  debts  of  D.  B.  Fant  to  Sulli- 
van ft  Co.  The  defendants  in  that  case  made 
a  full  accounting  of  all  the  Indebtedness  of 
D.  B.  Fant,  and  no  claim  for  the  lease  money 
herein  Involved  was  placed  therein.  The 
Judgment  In  that  case  determined  that  the 
Sulllvans  did  not  own  the  land  of  the  plain- 
tiffs, but  held  it  moiely  as  trustees,  and 
found  from  the  statements  and  accounting 
made  by  defendants  that  they  were  indebted 
to  Lucie  A.  Fant  In  the  sum  of  $65,841.01. 
That  amount  of  money  was  paid  by  Sullivan 
ft  Co.  to  Mrs.  Fant  That  Judgment,  whetli- 
er  It  was  res  adjudlcata  In  a  strict  sense  or 
not  of  the  claim  of  Sullivan  ft  Co.  in  tills 
case,  is  evidence  of  the  strongest  character 
of  a  full  and  complete  settlement  of  all  mat- 
ters between  the  parties,  and  we  cannot  con- 
ceive of  D.  B.  Fant  being  indebted  to  Sul- 
livan &  Co.  in  the  sum  of  atwut  $16,(XX>,  and 
yet  that  large  sum  being  ignored  in  an  ac- 
counting made  by  them,  and  no  effort  being 
made  to  offset  it  against  the  large  Judgment 
for  money  recovered  by  Mrs.  Fant   Bnt  one 
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conclusion  can  b«  reached  firom  the  testimo- 
ny, and  that  Is  that  every  debt  of  every 
character  held  by  SnlUvan  A  Oo.  against  D. 
R.  Fant  was  brought  forward  and  formed 
a  part  of  the  Judicial  settlement  between 
the  parties  In  the  suit  to  which  reference 
has  been  made.  The  presumption  would 
prevail,  even  it  there  were  not  positive  tes- 
timony to  the  fact,  that  all  accounts  were 
Included  In  the  settlement  between  the  par- 
ties, and  this  rule  should  be  applied  with 
greater  vigor  where  the  acconnts  have  been 
presented  by  a  party  endeavoring  to  go  back 
of  the  settlement  Barkley  t.  Tarrant  Co., 
63  Tex.  251. 

It  was  determined  In  the  suit  between  the 
Fants  and  Sullivan  A  Go.  that  the  "Big  San- 
ta Rosa  ranch,"  the  land  that  was  leased  to 
Ohlttlm  &  Parr,  and  whose  lease  contract 
was  assigned  to  Groos  A  Go.,  was  not  the 
property  of  Sullivan  A  Co.,  bnt  was  held  in 
trust  by  them  for  Lucie  A.  Fant,  and  the 
tUle  to  the  same  was  divested  out  of  them 
and  invested  In  Mrs.  Fant  There  Is  no  con- 
ceivable reasonable  ground  upon  which  they 
could,  under  the  state  of  facts  contained  In 
this  record,  lay  claim  to  |15,000  of  Fant's 
money.  The  qnestlon  of  the  trusteeship  of 
D.  SnlUvan  A  Co.  was  fully  Investigated  In 
the  former  suit,  and  the  courts  should  not  be 
called  upon  to  reinvestigate  that  question  in 
matters  Involving  the  rights  of  the  same  par- 
ties. The  vital  Issue  In  that  former  suit  was 
whether  or  not  Sullivan  A  Co.  held  title  to 
the  very  land,  the  lease  money  from  which  Is 
involved  In  this  suit,  as  their  own,  or  in  trust 
for  Mrs.  Fant,  and  It  was  fully  and  finally 
settled,  by  the  Judgment  of  the  district  court 
and  the  decision  of  this  court,  that  they  held 
tlie  land  as  trustees,  and  that  should  settle 
tlie  matter  between  the  parties.  It  does  not 
matter  that  the  Interests  of  other  parties  are 
involved  in  this  suit  that  were  not  in  the 
former  suit,  as  between  the  Fants  and  Sul- 
livan A  Co.  the  Issues  determined  In  a  for- 
mer suit  between  them  are  conclusive  against 
them  wherever  they  confront  them.  Russell 
T.  Farquhar,  65  Tex.  355. 

In  the  former  suit  the  right  Of  the  Fants 
to  recover  the  land  to  which  Sullivan  A  Oo. 
had  deeds  depended  on  the  question  of  wheth- 
er the  4eeds  vested  the  title  In  the  latter  as 
their  own,  or  to  be  held  in  trust  for  Mrs. 
Fant,  and  It  was  determined  by  the  Judg- 
ment that  the  land  was  held  in  trust  The 
whole  case  revolved  around  that  point  In 
this  case  the  right  of  Sullivan  A  Co.  must  de- 
pend. If  It  have  any  basis  whatever,  upon 
the  Issne  as  to  whether  they  bad  title  to  the 
same  land  for  themselves  or  as  trustees  for 
Mrs.  Fant,  and  they  must  be  held  to  be  es- 
topped to  set  up  that  they  held  title  to  the 
land  for  themselves  by  the  former  Judgment 
in  any  suit  between  the  parties,  no  matter 
who  else  may  be  involved  in  the  suit  The 
former  Judgment  is  conclusive  as  evidence 


between  the  parties  at  all  times.  Bigelow, 
IQstoppel,  pp.  go-88;  New  Orleans  v.  Citi- 
zens' Bank,  167  U.  S.  871,  17  Sup.  Ot  905,  42 
U  Ed.  202.  At  the  time  that  this  rent  money 
became  due,  Sullivan  A  Co.  had  the  author- 
ity, if  the  asslgniment  to  Groos  &  Co.  was  in- 
valid, to  collect  the  money  as  trustees  for 
Mrs.  Fant  and  to  apply  It  to  the  purposes  of 
tbe  trust,  but  they  made  no  effort  to  collect 
It  and,  after  the  trust  relation  was  dissolved 
and  set  aside  by  the  Judgment  of  a  court, 
they  had  no  further  connection  with  the  lease 
money,  and  have  established  no  more  right 
to  it  than  any  person  who  never  at  any  time 
had  anything  to  do  with  the  matter.  Conse- 
quently they  have  no  right  to  raise  questions 
as  to  the  validity  of  the  assignment  of  the 
lease  to  Groos  A  Co.  If  the  Fant  estate  Is 
satisfied,  no  one  else  can  complain. 

The  Judgment  of  the  lower  court  will  be 
affirmed  In  every  respect  except  In  so  far  as 
It  awards  a  recovery  to  D.  Sullivan  A  Cq. 
as  against  Lucie  A.  Fant,  executrix,  which 
part  of  the  Judgment  Is  reversed,  and  Judg- 
ment here  rendered  that  D.  Sullivan  A  0>. 
take  nothing  as  against  said  executrix,  and 
that  she  recover  of  D.  Sullivan  A  Co.  all 
costs  In  this  behalf  expmded. 


VARN  V.  ARNOLD  HAT  CO. 

(Court  of  Civil   Appeals  of  Texas.     Dec.  22, 

1900.    Rehearing  Denied  Feb.  2,  1910.) 

1.  JUDOMBira    (i   935*)— FOBXIOR  JunOMENT— 

Actions— Pasties. 

A  plaintiff  being  permitted,  under  tbe  ex- 
press provisions  of  Rev.  St  1895,  art.  1256,  to 
discontinae  as  to  one  or  more  of  several  defend- 
ants joined,  but  not  cited,  the  same  rule  may 
be  applied  where  peisons  who  might  have  been 
made  parties  are  not  Joined ;  and  hence  a  suit 
could  be  brought  on'  a  foreign  Judgment  against 
one  of  two  persona  against  whom  the  jodgment 
was  rendered. 

lEH.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  I  1770;   Dec  Dig.  }  035.»] 

2.  Pleading  (|  812*)  —  Vabiarcx  Between 
Petition  and  Exhibit. 

Where  a  copy  of  the  original  judgment  sued 
on  was  attached  as  a  part  of  the  petition,  there 
could  be  no  variance  between  the  allegations 
of  the  petition  and  the  judgment  itself,  since, 
whatever  might  be  alleged,  the  inatrument  would 
be  bound  to  control,  and  defendant  could  not  be 
misled. 

[EJd.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  |  943 ;    Dec  Dig.  |  812.*] 

3.  Judgment  <{  942*)— Fobeion  JnoouENT— 
Actions— PBESUMPTioNS-nJuaisDicTioN. 

Every  presumption  will  he  indulged  in  fa- 
vor of  the  Jurisdiction  of  a  court  in  a  sister 
state,  rendering  a  Judgment,  in  the  absence  of 
any  plea  or  evidence  attacking  it ; '  and  an  alle- 
gation that  "the  city  court  of  Andalusia,  Cov- 
ington county,  state  of  Alabama,  is  and  was  a 
court  of  general  jurisdiction,  having  jurisdic- 
tion of  the  person  of  defendant  W.  W.  Vam  and 
of  the  subject  of  said  suit"  was  sufBcient  in  the 
absence  of  snch  attaclt. 

[Ed.   Note.— For  other  cases,   see   Judgment, 
Cent  Dig.  {  1781;   Dec  Dig.  |  942.*] 
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4.  BviDKNCB  a  348*)— FOBEiaw  Jtjdgkent— 
Cebtitixd  Copt— StTFFiciBNOT  of  Cebtifi- 

OATE. 

A  certificate  of  the  clerk  of  the  court  at- 
tached to  a  Jadgment,  reciting  that  the  judg- 
ment was  "a  full,  complete,  true,  and  exact 
copy  of  the  proceedings  in  the  cause  of  record 
in  the  office  of  said  court  in  favor  of  •  •  • 
[stating  the  style  of  the  case],  and  attested  by 
the  seal  of  the  court,  was  sufficient,  though  the 
certificate  did  not  have  the  style  of  the  case  at 
its  head. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f  1370;   Dec.  Dig.  f  34&*] 

Error  from  District  Court,  El  Paso  Coun- 
ty;   J.  M.  Ooggln,  Judge. 

Action  by  the  Arnold  Hat  Company  against 
W.  W.  Yarn.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Afllrmed. 

M.  W.  Stanton,  for  plaintiff  In  error.  Robt 
T.  Neill,  for  defendant  In  error. 

FLY,  J.  Tbis  Is  a  suit  Instituted  by  de- 
fendant In  error  against  plaintiff  in  error, 
on  a  Judgment  recovered  by  it  In  the  city 
court  of  Andalusia,  Covington  county,  Ala., 
of  March  6,  1908,  for  the  sum  of  $842.25; 
the  same  being  a  Joint  Judgment  against 
plaintiff  In  error  and  A.  T.  Woodham.  Judg- 
ment was  asked  on  the  Alabama  Judgment 
only  against  W.  W.  Vam,  who  lived  In  El 
Paso  at  tbe  time  tbis  suit  was  Instituted. 
Plaintiff  in  error  answered  by  general  and 
special  demurrers  and  general  denial.  The 
cause  was  tried  without  a  Jury,  and  Judg- 
ment rendered  for  the  Arnold  Hat  Company 
In  tbe  sum  of  $880.18,  being  the  principal, 
with  6  per  cent  Interest  per  annum  from 
March  6,  1908,  and  all  costs  of  suit. 

The  first  and  second  assignments  of  error 
question  the  action  of  the  court  In  overrul- 
ing exceptions  to  the  petition  Involving  tbe 
right  and  power  of  defendant  In  error  to 
Institute  suit  against  one  party  on  a  Judg- 
ment of  another  state,  in  wblcb  Judgment  was 
rendered  against  the  party  sued  Jointly  with 
another,  who  Is  not  Joined  In  the'  suit  In  this 
state,  unless  It  is  alleged  that  the  Joint  debt- 
or is  beyond  tbe  Jurisdiction  of  the  court.  Is 
dead,  or  Insolvent  We  do  not  think  the  as- 
signments should  be  sustained.  Tbe  authori- 
ties cited  by  plaintiff  are  not  applicable  to 
the  case  under  consideration.  The  Texas  au- 
thorities hold  a  contrary  doctrine  to  that  as- 
serted by  plaintiff  In  error.  Cook  v.  Phil- 
lips, 18  Tex.  81;  Forbes  v.  Davis,  18  Tex. 
268;  Shlpman  v.  Allee,  29  Tex.  17.  The 
plaintiff  In  a  suit  Is  permitted,  by  statute,  to 
discontinue  as  to  one  or  more  of  several  de- 
fendants (articles  1256-1259,  Rev.  St.  1895), 
and  it  is  held  in  Woofers  v.  Smith,  56  Tex. 
198:  "Sucb  being  the  rule  In  cases  In  which 
defendants  have  been  Joined  in  the  suit  and 
not  cited,  tbe  same  must  be  applied  in  a  case 
In  which  some  parties,  who  might  have  been 
made  parties,  are  not  Joined.  The  object  of 
the  statute  was  to  abolish  the  common-law 


nile^  and  such  parties  as  are  only  liable  oa 
tndorsers,  gnarantors,  sureties,  or  drawers  of 
accepted  bills  are  protected  from  the  opera- 
tion of  the  rule  thus  established  by  articles 
1257,  1258,  1259,  Rev.  St"  That  decision  is 
cited  with  ai^roval  In  Miller  t.  Sullivan,  89 
Tex.  480,  35  S.  W.  362,  and  Bute  ▼.  Bralnerd. 
93  Tex.  137,  63  S.  W.  1017.  Tbe  rule  an- 
nounced would  apply  to  a  suit  on  tbe  Judg- 
ment of  another  state,  as  well  as  to  suits  on 
contracts.  No  distinction  can  be  drawn  that 
would  apply  the  rule  as  to  Joint  and  sever- 
al obligations  in  contracts,  and  would  not  ap- 
ply it  to  a  Judgment  obtalhed  <hi  a  contract 
whlcb  Is  made  a  basis  of  the  suit  The  basis 
of  the  suit  In  Alabama  was  an  account 
against  A.  T.  Woodham  and  W.  W.  Yam. 
On  that  account  a  Judgment  was  rendered 
against  the  defmdants  for  $842.25.  At  the 
time  this  suit  was  Instituted  Yam  lived  In 
El  Paso  county,  and  defendant  In  error  was 
authorized  to  sue  him  alone  on  the  Judgment 
rendered  against  him  and  another  In  Alaba- 
ma. Plaintiff  In  error  made  no  effort  to 
show  that  his  rights  were  prejudiced  by  the 
failure  to  sue  Woodham,  and  this  court  can- 
not indulge  In  speculations  as  to  the  possibil- 
ity of  the  Alabama  Judgment  having  been 
paid  off  by  the  latter.  Keesey  t.  Old,  82 
Tex.  22, 17  S.  W.  928. 

A  copy  of  the  original  Judgment  was  at- 
tached to  and  made  a  part  of  the  petition, 
and  there  Is  no  merit  in  the  contention  as  to 
there  being  a  conflict  In  the  allegations  of  the 
petition  and  the  exhibit  of  the  Judgment  at- 
tached thereto ;  and  the  reason  for  so  bold- 
Ing  Is  apparent  There  could  be  no  variance 
between  tbe  allegation  and  the  Instrument 
Itself  made  a  part  of  tbe  petition,  because 
whatever  might  be  alleged  the  Instrument 
would  be  bound  to  control,  and  the  party 
sued  could  not  therefore  be  misled.  The  In- 
strument Itself  would  cure  any  misdescrip- 
tion of  It  in  tbe  petition  to  which  It  Is  at- 
tached as  an  exhibit  Peters  t.  Crittenden, 
8  Tex.  131 ;  Pyron  v.  Grinder,  25  Tex.  Supp. 
160;  Spencer  v.  McCarty,  46  Tex.  213; 
Longley  v.  Carutbers,  64  Tex.  287 ;  Beham  t. 
Ohio,  76  Tex.  87,  12  &  W.  996;  Mast  T. 
Nacogdoches  County,  71  Tex.  386,  9  8.  W. 
267 ;  Insurance  Co.  T.  Boren,  83  Tex.  97,  18 
S.  W.  484.  The  aUegatlon  that  "tbe  city 
court  of  Andalusia,  Covington  county,  state 
of  Alabama,  Is  and  was  a  court  of  general 
Jurisdiction,  having  Jurisdiction  of  the  per- 
son of  defendant  W.  W.  Yarn  and  of  the  sub- 
ject of  said  suit"  was  sufficient  especially 
in  tbe  absence  of  any  plea  attacking  the  Ju- 
risdiction of  tbe  Alabama  court  Every  pre- 
sumption will  be  Indulged  in  favor  of  the 
Jurisdiction  of  the  court  which  rendered  the 
Judgment  In  the  absence  of  pleading  or  evi- 
dence attacking  It  Whra  a  Judgment  of  a 
sister  state  is  produced,  the  presumption  Is 
that  the  court  In  which  It  was  rendered  had 
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Jnrlsdlctloii  and  aathority.  Reld  t.  Boyd, 
13  Tex.  241,  65  Am.  Dec.  61;  Houston  t. 
Dunn,  13  Tex.  476 ;  Henry  t.  Allen,  82  Tex. 
35,  17  8.  W.  515.  The  Judgment  was  prop- 
erly adibltted  in  evidence.  If  plaintiff  in 
error  wished  to  attack  the  validity  of  the 
judgment,  he  should  have  filed  proper  plead- 
ings to  Justify  such  attack.  Defendant  In 
error  did  all  that  the  law  required  of  it  The 
certificate  attached  to  the  Judgment  was  suf- 
ficient The  clerk  certified  that  instrument 
contained  "a  full,  complete,  true^  and  exact 
copy  of  the  proceedings  in  the  cause  of  rec- 
ord in  the  office  of  said  court  in  favor  of 
Arnold  Hat  Company  against  A.  T.  Wood- 
ham  and  W.  W.  Vam,  defendants,"  and  at- 
tested it  by  the  seal  of  the  court  The  Judg- 
ment was  suflSclently  identified,  even  though 
it  did  not  have  the  style  of  the  case  at  its 
head. 

There  is  no  error  In  the  Judgment,  and  it 
is  affirmed. 

NEILL,  J.,  did  not  sit  in  this  case. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OF 
TEXAS  V.KEITH,  t 

(Court  of  Civil  Appeals  of  Texas.     Dec.  23, 
1909.    Rehearing  Denied  Jan.  27,  1910.) 

L  Masteb  ano  Servant  (|  124*)— Duty  of 
Iksfection— Bbake  Beaks  of  Cabs. 

Where  brakemen  in  the  emplov  of  defend- 
ant, when  switching,  commonly  and  necessarily 
rode  the  ears  hy  catching  the  handles  on  the 
sides  of  the  cars,  and  sbmding  on  the  ends  of 
the  brake  beams,  with  the  knowledge  and  ac- 
quiescence of  defendant,  it  was  its  duty  to  use 
ordinary  can  to  ascertain  whether  the  brake 
t>eam  of  a  car,  which  was  to  be  switched,  was 
in  reasonably  safe  condition  to  be  used  by  a 
brakeman,  failing  in  which  it  was  negligent 

(ESd.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ii  235-242;  Dec.  Dig.  { 
124.»] 

2.  Mastkb  and  Skbvant  (J  278*)— Injubt  to 
Servant— Defective  Brake  Beaub  of  Cabs 

— EiviDENCE. 

Evidence,  in  an  action  by  a  brakeman  for 
injury  from  the  giving  way  of  a  brake  beam  of 
a  ear  when  he  stepped  on  it,  in  the  course  of 
the  switching  of  the  car,  held  sufficient  to  au- 
thorize a  finding  that  the  brake  beam  and  its 
appliances  were  in  a  defective  and  dangerous 
condition,  causing  the  injury,  which  condition 
could  have  t>een  discovered  by  a  reasonable  in- 
spection, had  defendant  made  one. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  954-972;  Dec.  Dig.  { 
278.*] 

3.  Abatement  and  Revival  ({  77*)— AppxaS- 

ANCE    OF    ADUINISTBATBIX  —  ADOPTION    OF 
PI.EADIH08. 

The  written  appearance  of  the  deceased 
plaintiffs  administratrix,  suggesting  his  death 
and  her  authority  to  prosecute  the  pending  suit, 
and  expressly  adopting,  reaffirming,  and  making 
her  own  In  all  respects  the  allegations  in  his 
petition  then  already  filed,  retains  and  consti- 
tutes in  l^al  force  and  effect  such  pleading  a 


jpart  of  her  pleading  in  the  case,  so  as  to  author- 
ize judgment  in  her  favor. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  f  S  488-^94 ;  Dec  Dig. 
177.*] 

4.  Tbial  (J  260*)— INSTBUOTIONS— Otheb  In- 

STBUCTI0N8. 

Refusal  of  the  defendant's  requested  in- 
struction, in  an  action  for  personal  injuries,  be- 
gun by  deceased,  and  continued  by  his  adminis- 
tratrix, that  there  could  be  no  recovery  if  de- 
ceased died  of  clot  on  the  brain,  could  not  be 
complained  of,  the  main  charge— Affirmatively 
directing  that  plaintiff  could  not  recover  if  the 
efficient  predominant  cause  of  the  death  was 
the  injury  in  suit  received  by  deceased,  or  if  he 
after  his  injury  became  affected  with  some  dis- 
ease, and  such  disease  was  directly  and  proxi- 
mately caused  by  the  injury,  or  arose  as  the 
direct  and  proximate  result  of  such  injury,  and 
his  death  would  not  have  resulted  had  it  not 
been  for  such  injury — sufficiently  and  affirma- 
tively presenting  the  issue  as  to  the  cause  of 
his  death. 

[EH.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  651-659;    Dec.  Dig.  {  260.*] 

6.  Tbial  (J  252*)— INSTBUOTIONS  —  Evidence 
Wabbantino  Instuuction. 

Evidence  from  which  it  was  inferable  that 
a  brake  beam  was  worn  and  would  swing  back 
and  forth  across  the  car  warranted  an  instruc- 
tion submitting  such  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  596-612;    Dec.  Dig.  {  252.*] 

Appeal  from  District  Court  Smith  County ; 
R.  W.  Simpson,  Judge. 

Action  by  Lidle  Keith,  administratrix, 
against  the  St  Louis  Southwestern  Railway 
Company  of  Texas.  Judgment  for  plalutifiT, 
and  defendant  appeals.    Affirmed. 

S.  R.  Keith,  while  in  the  performance  of 
his  duties  as  a  brakeman,  received  a  personal 
injury  through  the  alleged  negligence  of  ap- 
pellant and  brought  the  suit  for  damages. 
He  died  while  the  suit  was  pending,  leaving 
neither  wife,  child,  nor  parents.  His  sister. 
Miss  Lidle  Keith,  having  been  appointed  tem- 
porary administratrix  of  bis  estate  with  ex- 
press authority  to  do  so,  seasonably  suggest- 
ed his  death  and  made  herself  a  party  plain- 
tiff, claiming  that  Keith's  death  did  not  re- 
sult from  his  Injury.  By  the  petition  it  Is 
claimed  that  it  was  the  general  and  universal 
practice  known  to  appellant,  of  brakemen  In 
its  service  to  make  use  of  the  ends  of  brake 
beams  In  catching  upon  and  riding  short 
distances  on  cars  that  were  being  switched, 
and  they  properly  so  used  them  in  perform- 
ing such  work ;  that  it  became  necessary  for 
Keith,  at  the  time  of  his  injury,  to  catch  onto 
a  certain  car  then  being  set  out  of  bis  train  to 
a  siding,  and  be  upon  it  while  it  was  being 
backed  to  the  side  track  in  order  to  operate 
the  coupling  lever  and  to  uncouple  the  car 
and  set  the  brake,  and  in  the  performance  of 
such  duties,  while  in  the  exercise  of  proper 
care,  first  catching  and  holding  with  his 
hands  the  handhold  or  ladder  on  the  side  of 
the  car,  he  placed  his  foot  as  was  proper  and 
usual,  on  the  end  of  the  brake  beam  of  the 
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car,  and  as  he  placed  his  foot  and  weight  on 
the  brake  beam  it  suddenly  gave  way  and 
moved,  causing  tals  foot  to  slip  under  the 
moving  wheels  of  the  car  which  was  next, 
crushing  It  It  was  alleged  that  the  brake 
beam  and  its  appliances,  though  not  known 
at  the  time  to  Keith,  were  worn,  dilapidated, 
loose,  and  insecure,  and  defectively  and  inse- 
curely arranged,  adjusted,  and  guarded,  and 
had  an  excessive  motion,  or  slack.  The  ap- 
pellant answered  by  general  denial,  plea  of 
contributory  negligence,  and  assumed  risk. 
In  accordance  with  the  verdict  of  a  Jury, 
Judgment  was  entered  for  appellee^ 

The  evidence  substantially  shows  that  on 
the  morning  of  the  day  that  the  injury  oc- 
curred appellant's  freight  train,  of  which 
Keith  was  head  brakeman,  comprising  eight 
or  nine  cars,  one  of  which  was  an  Interna- 
tional Sc  Great  Northern  car,  which  had  been 
made  up  at  Lufkin,  a  terminal  point,  left 
Lufkia  en  route  to  Tyler.  When  the  train 
reached  Wells,  a  station  at>out  16  miles  north 
of  Lufkin,  the  conductor  directed  that  the 
International  &  Great  Northern  car  be  shift- 
ed from  its  then  position  in  the  train  near 
the  caboose  next  to  the  locomotive,  so  that  it 
might  be  set  out  and  left  at  Alto,  a  station 
further  on,  without  delay ;  and  in  executing 
this  order  Keith  was  injured.  Keith  cut  or 
uncoupled  the  train  at  the  rear  end  of  the 
International  &  Great  Northern  car,  and  the 
front  portion  was  moved  forward  north  to 
a  point  beyond  a  switch  which  led  to  a  sid- 
ing, it  being  the  intention  to  put  the  Inter* 
nnttonal  &  Great  Northern  car  on  the  siding, 
and  when  the  other  cars  had  again  been  put 
on  the  main  track  to  pick  up  the  Interna- 
tional &  Great  Northern  car  with  the  loco- 
motive, push  it  down  on  the  main  track,  and 
couple  It  to  the  other  cars.  After  the  string 
of  cars  had  passed  north  of  the  switch, 
Keith  disconnected  the  air  hose  at  the  front 
end  of  the  International  &  Great  Northern 
car  and  set  the  switch  for  the  siding,  when, 
upon  his  signal,  the  engineer  pushed  the 
train  upon  the  side  track  south,  the  Interna- 
tional &  Great  Northern  car  leading.  Keith 
ran  beside  that  car,'  as  he  said,  leaped  and 
caught  with  his  band  the  handhold  at  or 
near  the  rear  end  of  it  as  it  was  then  mov- 
ing, and  at  the  same  time  put  his  foot  and 
weight  on  the  end  of  the  brake  beam,  as  he 
said ;  his  purpose  being  to  uncouple  the  car 
by  operating  the  coupling  lever,  mount  it, 
and  stop  it  by  means  of  the  brake  when  It 
had  gone  far  enough  to  clear  the  main  track. 
When  his  weight  was  placed  against  the  end 
of  the  brake  team,  it,  as  he  said,  at  once 
gave  way  laterally  and  slipped  by  the  car 
wheel,  causing  his  foot  to  drop  across  the 
rail  of  the  track,  when  the  wheel  of  the  next 
car  ran  over  and  cmshed  it,  causing  amputa- 
tion to  be  necessary.  No  other  witness  but 
Keith  saw  the  way  that  he  was  injured. 
The  other  witnesses  testified  to  facts  that 
make  a  conflict  in  the  evidence  as  to  whether 


Keith  at  the  time  of  his  injury  was  riding 
between  the  cars  or  on  the  side  of  the  car. 
On  this  conflict  we  are  bound  by  the  Jury's 
finding,  and  assume  the  truth  thereof  as  tes- 
tified to  by  Keith.  It  was  proved  that  brake- 
men  invariably  and  necessarily  rode  the  ends 
of  the  brake  beams  in  similar  circumstances, 
and  that  Keith's  conduct  and  manner  of  op- 
erating the  cars  on  that  occasion  were  cus- 
tomary among  trainmen,  and  that  Keith  had 
no  occasion  to  operate  the  car  or  ascertain 
the  condition  of  its  brake  beam  before  the 
time  of  the  injury.  The  amount  of  the  ver- 
dict is  sustained  by  the  proof. 

E.  B.  Perkins,  Daniel  Upthegrove,  and 
&farsh  &  Mcllwalne,  for  appellant  Johnson 
&  Edwards,  for  appellee. 

LETT,  J.  (after  stating  the  facts  as 
above).  By  the  first  and  second  assignments 
it  is  contended  that  there  is  no  sufficient 
evidence  to  support  the  finding  of  the  Jury 
that  the  braking  appliances  of  the  car  in 
question  were  defective,  or  that  if  defective 
the  appellant  by  ordinary  care  could  have 
ascertained  the  condition  before  injury,  or 
that  the  injuries  received  by  Keith  were  the 
result  of  any  negligence  on  the  part  of  the 
api)ellant. 

It  being  established,  and  not  questioned, 
that  brakemen  in  the  service  of  appellant^ 
when  switching,  commonly  and  necessarily 
rode  the  cars  by  catching  the  handles  and 
standing  on  the  ends  of  the  brake  beams, 
and  this  with  the  knowledge  and  acquies- 
cence of  appellant,  and  that  this  particular 
car  in  question  was  to  be  switched  to  the 
siding  at  Alto,  then,  it  is  not  doubted,  the 
legal  duty  existed  on  the  part  of  the  appiel- 
lant  to  use  ordinary  care  to  ascertain  wheth- 
er the  brake  beam  of  the  car  in  question  was 
in  reasonably  safe  condition  to  be  used  by 
Keith,  and  failing  in  this  duty  would  be- 
negligence.  Railway  Co.  t.  Harris,  45  Tex. 
Civ.  App.  642,  101  S.  W.  606;  Railway  Co. 
V.  Conway,  44  Tex.  Civ.  App.  68,  98  S.  W. 
1073 ;  Railway  Co.  v.  Templeton,  87  Tex.  42, 
26  S.  W.  1066. 

Bearing  in  mind  the  rule  that  the  bnrdea 
was  upon  appellee  to  prove  the  facts  entitling 
her  to  recover,  is  there  substantive  proof  by 
appellee  of  negligence  of  appellant  in  its  du- 
ty owing  Keith?  If  so,  and  we  think  so,  the- 
appellee  was  entitled  to  have  the  Jury  pasa 
on  the  question  of  negligence  vel  non  of  ap- 
pellant and  having  been  determined  by  the- 
Jury,  upon  a  consideration  of  all  the  facts, 
adverse  to  appellant  their  finding  as  is  their 
function,  is  conclusive  in  the  case.  The- 
salient  features  of  the  testimony,  and  the- 
effect  and  tendency  of  which,  will  be  consid- 
ered. It  Is  affirmatively  shown  that  the  par- 
ticular  car  In  question  was  a  box  car  equip- 
ped with  a  brake  beam  and  rigging  as  other 
cars,  which  was  operated  in  the  same  mode 
as  all  other  brakes.  It  must  be  taken  as  a 
fact  proved,  Keith  affirmatively  so  testifying,. 


Digitized  by  VjOOQIC 


Tni 


6T.  LOUIS  SOUTHWESTERN  BY.  CO,  OP  TEXAS  r.  KEITH. 


697 


that  thiB  brake  beam,  when  he  placed  his 
weight  on  the  end,  at  once  gave  way  and 
•lipped  by  the  flange  of  the  car  wheel. 
There  Is  evidence  that  the  weight  of  a  per- 
son, as  In  this  case,  would  not  cause  the 
brake  to  slip  by  or  pass  the  flange  of  the  car 
wheel,  unless  because  of  either  the  want  of 
a  guard  pin,  or  a  defective  or  worn  one,  or 
because  of  Improper  slack,  or  loose  motion 
from  the  brake  rigging;  and  that  either  con- 
dition existing  would  cause  the  injury.  Was 
either  condition  as  to  this  car  shown?  The 
make-op  and  construction  of  brakes  and  their 
rigging  was  shown.  It  does  appear  that  the 
brake  in  question  was  of  ttie  usual  pattern 
of  brakes.  It  was  shown  that  the  brake 
shoe  In  a  properly  constructed  and  connected 
up  brake  beam  fits  against  the  face  of  the 
car  wheel,  normally  having  the  distance,  or 
play,  from  the  face  of  the  wheel  of  from  one- 
fourth  to  one-half  an  inch.  The  flange  of 
the  car  wheel  extends  about  1%  Inches  deep. 
To  keep  the  brake  shoe  in  position,  and  to 
arrest  lateral  movement,  and  to  prevent  its 
slipping  past  the  flange  of  the  car  wheel, 
gnard  pins  are  used.  To  prevent  the  beam, 
having  a  guard  pin,  from  passing  by  the 
flange  of  the  wheel.  It  is  required  further 
that  the  brake  rigging,  or  rods,  be  level  and 
properly  and  sufllclently  adjusted  or  connect- 
ed up.  The  rods  operate  the  brake  beam. 
The  guard  pins  are  Iron  bolts  put  on  through 
the  brake  beams  and  secured  by  a  nut  on  the 
bottom  side  to  hold  them.  No  witness  says 
or  denies  that  the  particular  brake  beam  was 
constructed  with  a  guard  pin.  A  witness  for 
appellee  testified,  and  it  1»  not  denied,  that 
"all  outside  brakes  liave  guard  pins."  It 
was  afllrmatlvely  shown  that  this  particular 
brake  "was  an  outside  brake."  It  was  shown 
by  appellant,  by  witness,  "I  have  seen  some 
brakes  without  guard  pins."  The  two  state- 
ments are  not  Inconsistent,  but  consistent 
and  a  question  for  the  Jury.  If  "all  outside 
brakes"  have  guard  pins.  It  appearing  that 
the  instant  beam  was  of  the  usual  pattern 
of  brakes,  then  the  "some  brakes"  without 
guard  pins  could  be  referable  only  to  inside 
brake  beams.  If  the  statement  be  true  that 
all  outside  brakes  have  gnard  pins,  and  the 
instant  brake  being  of  usual  pattern  and  an 
outside  brake,  the  Jury  were  warranted  in 
finding  from  such  testimony  that  the  brake 
in  question  was  constructed  with  a  guard 
pin. 

There  is  testimony  tending  to  show,  and 
sufficiently  support  the  finding  of  the  Jury, 
that  the  braking  appliances  of  this  particu- 
lar car  were  defective  at  the  time  of  the  in- 
Jury.  There  was  evidence,  as  to  guard  pins, 
that:  "When  they  are  pnt  on  there  Is  no 
way  for  them  to  come  out,  unless  they  break 
or  wear  out  They  can  be  broken  by  a 
wreck,  or  by  the  brake  beam  coming  down, 
and  there  may  be  other  reasons  for  it  I  do 
not  think  they  ever  work  loose  and  come 
out"     It  is  evident  from  the  record  that 


there  was  no  wreck,  and  that  the  brake 
beam  did  not  come  d6wn,  and  these  facts, 
coupled  with  the  affirmative  proof  of  care- 
ful operation  of  the  train  and  braking  ap- 
pliances, authorized  the  Jury  to  find  that 
the  gnard  pin,  which  is  made  to  appear  as 
a  necessary  part  of  the  proper  construction 
of  the  brake,  must  have  been  defective. 
This  also  was  affirmative  evidence  sufficient 
at  least  to  negative  any  recent  or  sudden 
happening  of  Its  defective  condition,  and  to 
lead  reasonably  to  the  conclusion  that  it 
was  defective  and  open  to  observation  at 
the  time  of  and  before  the  leaving  of  the 
train  from  Lufkin,  a  terminal  point,  one- 
hour  before,  and  at  which  point  it  was 
shown  appellant  had  a  regular  car>  inspector 
charged  with  the  duty  of  Inspecting  all  cars. 
Besides,  it  is  shown  that  the  train  was  made- 
up  at  Lufkin.  As  to  the  condition  of  the 
brake  rigging  of  the  car  at  the  time  of  the- 
injury  there  is  affirmative  evidence;  the 
weight  and  consideration  to  be  given  tO" 
which  is  at  least  for  the  Jury.  The  con- 
ductor and  engineer  each  observed  the  brake 
beam  in  a  very  short  time  after  the  injury. 
The  engineer  testified:  "I  noticed  if  the 
brake  shoe  was  connected  up  and  if  the  air 
was  working.  I  saw  that  It  was  connected 
np.  There  seemed  to  be  a  little  slack  in  the 
brake  shoe.  I  could  not  say  that  there  wa» 
more  than  usual,  b-qt  there  was  enough  that 
I  noticed  It"  The  conductor  testified:  "1 
did  not  notice  whether  the  brake  beam  had 
guard  pins.  The  brake  beam  was  hanging; 
loose  on  the  bail  of  the  wbeeL  It  was  prob- 
ably an  Inch  and  a  half  from  it;  I  cannot 
say  how  much."  Considering  that  it  was 
affirmatively  shown  that  the  normal  play  or 
a  brake  shoe  In  a  brake  beam  properly  con- 
nected up  would  be  from  one-fourth  to  one- 
half  an  Inch,  and  the  fiange  of  the  car  wheel' 
was  1\^  inches  deep,  and  that  the  brake- 
beam  did  in  this  case  slip  by  the  car  wheel,, 
then,  if  it  be  true  that  the  particular  brake 
shoe  was  hanging  from  its  normal  posltlooi 
"enough  that  I  noticed  it,"  and  "probably  aik 
inch  and  a  tialf,"  there  was  evidence  point- 
ing directly  to  the  chief  canse  of  the  injury^ 
as  being  the  fact  of  improper  slack  in  the 
brake  rigging.  It  was  affirmatively  shown 
that  to  hang  that  distance  from  the  car 
wheel  was  because  of  defective  rigging.  A» 
circumstances  negativing  a  recent  occur- 
rence of  the  defective  condition,  it  was  af- 
firmatively shown  that  there  was  a  carefut 
operation  of  the  train  and  car  for  the  dis- 
tance of  16  miles  that  it  had  come,  and  in- 
being  switched  to  the  siding.  By  these- 
facts,  the  brake  appliances  if  out  of  order 
being  easily  seen  by  Inspection,  then,  in  the- 
absence  of  proof  of  an  inspection  by  appeW 
lant,  the  Jury  on  these  facts  were  warrantecE 
to  infer  negligence.  Such  facts  strongly 
negatived  a  sudden  happening.  If  it  could' 
be  said  that,  from  the  circumstances  offered, 
the  Jury,  acting  as  reasonable  men,  wouldi 


Digitized  by  VjOOQIC 


698 


J34  SOUTHWESTERN  REPORTER. 


(Tex. 


be  persuaded  to  render  a  verdict  on  the  Is- 
sues involved  for  ai)peUee,  then  appellee 
Tvoold  be  entitled  to  have  ench  evidence  go 
to  the  jury  for  their  decision.  It  la  laid  down 
as  an  elementary  rule  by  Greenleaf  that  a 
party  having  the  burden  of  proving  an  is- 
sue has  made  out  a  prima  facie  case,  to  get 
to  the  Jury,  when  he  either  by  means  of  a 
presumption  or  by  a  general  mass  of  strong 
evidence  has  entitled  himself  to  a  ruling 
that  his  opponent  should  fail  If  he  does  noth- 
ing more  In  the  way  of  producing  evidence. 

The  evidence,  we  think,  fully  authorized 
the  finding  of  the  Jury  that  the  brake  beam 
and  its  appliances  were  in  a  defective  and 
dangerous  condition  at  the  time  of  the  In- 
Jury,  ancL  that  such  condition  was  discover- 
able by  appellant  by  reasonable  Inspection, 
which  does  not  appear  to  have  been  made, 
and  that  appellant's  negligence  proximately 
caused  the  injury.  Railway  Co.  r.  Lindsay, 
27  Tex.  Civ.  App.  316,  65  S.  W.  668;  RaU- 
way  Co.  V.  Wood,  63  S.  W.  164;  Railway  Co. 
V.  Lynch,  40  Tex.  Civ.  App.  643,  90  S.  W. 
513;  Railway  Co.  v.  Johnson,  83  Tex.  628, 
19  S.  W.  151;  Railway  Co.  v.  Chambers,  17 
Tex.  Civ.  App.  487,  43  S.  W.  1091;  Railway 
Co.  V.  Wlnton,  27  Tex.  Civ.  App.  503,  66  S. 
W.  477;  Machine  Co.  t.  De  Guereque,  46 
Tex.  Civ.  App.  86,  101  S.  W.  814. 

Appellee  in  her  written  appearance  sug- 
gesting the  death  of  Keith,  and  her  author- 
ity to  prosecute  the  pending  suit,  specially 
alleges  that  she  "does  hereby  adopt  and  re- 
afiarm  and  make  her  own  in  all  respects 
the  allegations  contained  in  plaintifTs  first 
amended  original  petition  which  was  filed  in 
this  court  In  this  case  on  September  8,  1908, 
by  the  said  S.  R.  Keith,  as  plaintiff  In  this 
cause,  in  his  lifetime."  Appellee's  appear- 
ance being  as  a  legal  representative  to  con- 
tinue the  suit,  and  a  form  of  law  for  the  sub- 
stitution of  a  plaintiff,  her  declaration  in 
writing,  as  she  made,  expressly  adopting, 
reaffirming,  and  making  her  own  in  all  re- 
spects the  allegations  in  the  petition  then 
already  filed,  would,  we  think,  retain  and 
constitute  in  legal  force  and  effect  the  plead- 
ing referred  to  a  part  of  her  pleading  In  the 
case.  We  would  not  be  warranted,  there- 
fore, we  think,  in  ruling  that  there  was  no 
pleading  in  the  case  on  the  part  of  appel- 
lee authorizing  the  court  to  enter  Judgment 
in  favor  of  appellee  against  appellant  The 
third  assignment  is  overruled. 

The  appellant  by  special  charge,  complain- 
ed of  in  the  fourth  assignment,  asked  an  In- 
struction that.  If  "Keith  died  from  rhombus 
or  clot  on  the  brain,"  a  verdict  should  be 
returned  in  its  favor.  Waiving  as  unimpor- 
tant the  question  of  the  inaccurate  technical 
designation  of  the  disease  as  "rhombus," 
we  think  the  court's  main  charge  sufficiently 
and  affirmatively  presented  to  the  Jury  the 
issue  as  to  the  cause  of  Keith's  death.  The 
Jury  were  affirmatively  directed  that  ap- 
pellee could  not  recover  if  the  efficient  pre- 


dominant cause  of  the  death  of  Keith  -was 
the  injury  In  salt  receive  by  him,  or  If 
Keith  after  his  injury  "became  affected 
with  some  disease,  and  that  such  disease 
was  directly  and  proximately  caused  by  the 
injuries  received  on  February  8,  1907,  or 
arose  as  the  direct  and  proximate  result  of 
such  injuries,  and  that  the  death  of  said 
Keith  would  not  have  resulted  had  It  not 
been  for  such  injuries."  Roth  v.  Protective 
Ass'n  (Sup.)  115  S.  W.  31. 

By  the  fifth  assignment  It  is  contended 
that,  there  being  no  evidence  that  the  brake 
beam  was  "worn,"  or  "that  It  would  swing 
back  and  forth  across  the  car,"  It  was  error 
for  the  court  to  submit  such  a  condition 
of  the  brake  beam  as  an  Issue.  The  charge 
of  the  court  was:  "It  you  find  that  the 
brake  beam  of  the  car  was  worn,  defective, 
and  out  of  repair  to  the  extent  that  it  would 
swing  back  and  forth  across  the  car  when 
used  by  a  brakeman  to  put  bU  foot  upon  in 
riding  and  mounting  the  car,"  eta  There 
Is  evidence,  we  think,  tending  to  show  such 
condition  of  the  brake  beam;  and,  as  the 
phrases  used  by  the  court  are  appropriate 
to  the  evidence,  the  assignment,  we  think, 
should  be  overruled,  as  the  charge  was  not 
misleading  to  the  Jury.  It  was  the  duty  of 
the  court  to  evolve  the  Issues  in  the  case; 
and  in  so  doing  the  court  Is  authorized,  in 
defining  the  proper  issues,  to  pay  regard  to 
Inferences  appropriate  to  the  evidence  which 
the  Jury  may  be  authorized  to  draw  from 
such  inferences.  To  that  effect,  Maes  v. 
Railway  Co.,  23  S.  W.  at  page  727;  Rail- 
way Co.  V.  Parvln,  27  Tex.  Olv.  App.  60,  64 
8.  W.  1008. 

The  conrt  In  his  charge  sufficiently  and 
substantially,  we  think,  gave  the  requested 
instruction;  and.  the  sixth  and  seventh  as- 
signments are  overruled. 

If,  as  the  evidence  shows,  Keith's  Injury 
was  not  caused  merely  by  his  attempting  to 
uncouple  the  cars  while  in  motion,  but  was 
caused  by  his  attempting  to  stand  on  the 
brake  beam,  as  was  customary,  while  the 
cars-  were  moving,  and  If  he  would  not  have 
been  Injured,  as  is  shown,  but  for  the  inter- 
vention of  appellant's  negligence  In  furnish- 
ing'him,  to  use  in  a  way  that  was  custom- 
ary, a  defective  brake  beam,  then  to  have 
given  the  requested  instruction  complained 
of  In  the  eighth  assignment,  requiring  a  ver- 
dict for  appellant  on  the  grounds  therein 
stated,  without  requiring  a  finding  that  the 
acts  of  Keith  therein  described  proximately 
contributed  to  the  injury,  would,  we  thinlc, 
have  been  error.  Railway  Co.  r.  Cleland, 
110  8.  W.  122. 

We  would  not  be  authorized,  we  think.  In 
the  case  to  rule  that  the  Jury  were  not  war- 
ranted in  finding  for  appellee  the  amount  of 
the  verdict,  and  the  ninth  assignment,  com- 
plaining of  its  being  excessive,  is  oTermled. 

The  case  was  ordered  affirmed. 
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TOBPPERWEIN  t.  CITY  OP  SAN  ANTONIO. 


TOBPPERWEIN  ▼.  CITY  OF  SAN  AN- 
TONIO, t 
<Conrt  of  Civil  Appeals  o{  Texas.     Jan.   12, 
19ia    Retiearing  Denied  Teb.  2,  IdlO.) 

1.  Taxation  (8673%*)— Jddomkwtjok  Taxes 
—  AsfiuvFTioN  OT  Payment  —  Biqhts  of 
Cttt. 

The  ussnmption  by  the  purchaser  of  a  lot 
«{  the  payment  of  a  judgment  for  taxes  in  favor 
of  a  city  gave  It  the  right  to  sue  him  peAonally 
for  the  debt  evidenced  by  it 

[Ed.   Note. — For  other   cases,   pee   Taxation, 
Cent.  Dig.  S  1145;  Dec.  Dig.  |  573%.*] 

2.  Taxation  (5  e41»)— Assumption  or  Taxes 
— Bntobcement  or  Lien— Parties. 

The  lien  on  a  lot  securing  subsequently  ac- 

eming  taxes  which  a  purchaser  assumed  could 

not  be  enforced,  except  by  a  suit  against  him. 

(Eld.  Note. — ^For   other   cases,   see   Taxation, 

Cent  Dig.  {  1304;    Dec.  Dig.  j  641.*] 

3.  Action  (S  45*)— Joindkb  of  Causes  of  Ac- 
tion —  Assumption  OF  Taxes  —  Enfobok- 
MKNT  OF  Lien. 

A  ci^,  desiring  to  avail  itself  of  the  as- 
sumption by  a  purchaser  of  a  lot  of  a  judg- 
ment in  its  favor  for  taxes,  and  also  of  subse- 
quently accruing  taxes  thereon,  and  having  the 
right  to  personal  recovery  against  him  for  both 
debts,  could  litigate  his  liability  in  one  suit, 
and  could  properly  include  therein  a  prayer  for 
foreclosure  of  the  lien  on  the  lot  common  to  all 
the  taxes. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  U  400,  430;    Dec.  Dig.  {  45.*] 

4.  Taxation  ({  034*)— Lish— Pbocxxdinqb  to 
Enforce. 

A  wlte  and  her  husband  having  parted  with 
all  their  interest  in  a  lot,  it  was  not  subject  to 
be  administered  as  a  part  of  her  estate,  and  a 
tax  lien  on  it  could  not  be  enforced  through  such 
proceeding. 

[Ed.   Note.— For  other  cases,   see  Taxation, 
Cent  Dig.  If  1291-1297;  Dec.  Dig.  f  634.«] 

6.  Judqmbnt  (I  903*)  —  Vexatious  Action  — 
Pboceedinob  to  Enforce  Tax  Lien. 

Where  a  Judgment  of  foreclosure  of  a  tax 
lien  against  a  lot  was  rendered  against  a  hus- 
band and  wife,  and  she  died  without  a  sale  of  It, 
a  sale  made  after  her  death  would  be  of  doubt- 
ful effect,  depending  on  whether  it  was  commu- 
nity or  her  separate  property,  and  all  questions 
as  to  its  effect  would  be  removed  by  a  proceeding 
against  a  subsequent  purchaser,  who  assumed 
payment  of  such  judgment,  by  a  judgment  estab- 
lishing a  lien  and  a  clear  right  to  issue  foreclo- 
sure process,  and  the  inclusion  of  such  prior  judg- 
ment in  a  suit  to  enforce  a  lien  for  all  unpaid 
taxes  was  not  for  an  idle  and  vexatious  ttorpose. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  i  903.*] 

6w  Taxation  (J  67S%*)-^PuBOHAaEB  of  Pbop- 

BBTT— Pebsonal  Liabilitt. 

A  purchase  of  realty  subject  to  a  tax  lien 
does  not  impose  personal  liability  on  the  pur- 
chaser. 

[EM.   Note.— For  other  cases,   see  Taxation, 
Cent  Dig.  |  1145 ;   Dec  Dig.  {  673%.*] 

7.  Taxation  (|  511*)— Innocent  Pubohaskb 
—Liabilitt  fob  Taxes. 

That  the  owner  of  a  lot,  who  bought  it  sub- 
ject to  taxes,  was  an  innocent  purchaser,  coold 
not  be  set  up  as  a  defense  against  a  suit  to  en- 
force the  tax  lien,  as  every  one  is  charged  with 
knowledge  of  taxes  and  of  the  existence  of  the 
lien,  and  especially  a  person  undertaking  to  pay 
all  taxes  and  taking  subject  thereto. 

[EVi.    Note.— For  other  cases,   see   Taxation, 
Cent  Dig.  §  947;    Dec  Dig.  i  511.*] 


8.  Homestead  ({  1(KS*)— Taxes— PBnAi.TT  fob 

Nonpayment. 

A  penalty  cannot,  under  the  Constitution, 
be  imposed  on  a  homestead  in  addition  to  "taxes 
due  thereon." 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {f  162-164;   Dec  Dig.  |  105.*] 

On  Behearing. 

9.  Evidence  ((  450*)— Paboi.  Evidence  Af- 
FECTiNo  Wbitino. 

A  clear  and  unambiguous  written  agree- 
ment to  take  proiwrty  "subject  to  all  taxes  due 
thereon"  Is  not  subject  to  construction  or  ex- 
planatory testimony  to  show  an  agreement  to 
assume  the  same. 

[E>L  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2073 ;    Dec  Dig.  |  450.*] 

10.  Vendor  and  Pubchasbb  (|  80*)— Assump- 
tion OF  Taxes— Evidence. 

BJvidence  held  not  to  show  that  the  pur- 
chaser of  a  lot  assumed  personally  to  pay  taxes 
due  thereon,  but  to  show  that  he  took  it  subject 
thereto. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  186;  Dec.  Dig.  f  80.*] 

Appeal  from  District  Conrt,  Bexar  County ; 
Arthur  W.  Seeligson,  Judge. 

Suit  by  the  City  of  San  Antonio  against 
Ddo  Toepperweln.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Beformed  and 
affirmed. 

Camp  &  Camp  and  Solon  Sewart,  for  ap- 
pellant   Joseph  Ryan,  for  appellee. 

JAMES,  C.  J.  The  petition  of  the  dty  con- 
tained allegations  that  on  October  3,  1904, 
the  city  recovered  a  Judgment  against  Maria 
de  los  Santos  Gonzales  and  her  husband, 
Florentlo  Gonzales,  in  the  sum  of  $3,203.09, 
with  Interest  at  6  per  cent  per  annum  from 
that  date  and  costs  of  suit  with  a  foreclosure 
of  a  tax  lien  on  a  lot  In  the  city  of  San  An- 
tonio, which  Judgment  was  unsatlsfled  in 
whole  or  in  part;  that  said  Maria  Gonzales 
died  about  August  2,  1906 ;  that  by  deed  dat- 
ed December  1,  1904,  she  and  her  husband 
conveyed  the  property  to  Hortense  Nicklis; 
that  on  or  about  July  15, 1907,  Hortense  Nick- 
lis and  her  husband  conveyed  it  to  defendant 
Toepperweln,  who,  as  a  part  of  the  considera- 
tion therefor,  assumed  the  payment  of  said 
Judgment  and  all  the  accrued  taxes  on  the 
property,  and  that  he  is  now  Justly  Indebted 
to  the  city  In  the  full  amount  of  said  Judg- 
ment, and  also  tbe  taxes  due  the  city  on  said 
property  for  the  fiscal  years  1903, 1904,  1905, 
and  1906  with  6  per  cent  interest  from  the 
1st  day  of  June  of  each  of  said  years,  also 
10  per  cent  of  same  as  penalty  for  delinquen- 
cy, tbe  total  of  the  taxes  for  said  years  being 
$506.54,  for  all  of  which  plaintiff  has  a  lien 
on  the  property.  The  petition  prayed  for  a 
personal  Judgment  for  the  full  amount  of  the 
Judgment  sued  on,  and  for  a  foreclosure  of 
the  lien  given  in  the  Judgment,  also  for  the 
taxes.  Interest,  penalty,  and  costs  which  have 
accrued  since  the  said  Judgment,  being  for 
the  fiscal  years  1003,  1904,  1906,  and  190C, 
and  that  the  city's  tax  Hen  on  the  property 


'•Fw  ether  eases  see 


same  topic  and  Mctlon  NUMBER  la  Deo.  4b  Am.  Digs.  1M7  to  date,  *  Reperter  Index** 
tWrlt  of  error  granted  by  Supreme  Court 
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be  foredoeed  and  for  general  relief.  Defend- 
ant answered  by  general  demnrrer  and  by 
special  exception  to  so  mucb  of  the  petition 
as  Bonght  a  recovwy  and  foreclosure  and  en- 
forcement against  the  defendant  of  the  jadg- 
ment  of  1904,  "becanse  It  appears  from  the 
petition  that  executions  have  been  duly  Issued 
on  said  judgment,  and  the  said  judgment  is 
not  dormant,  but  Is  a  valid  and  existing  judg- 
ment against  the  defendants  in  said  cause  No. 
15398,  from  and  under  whom  said  petition 
alleges  this  defendant  acquired  his  claim  and 
title  to  the  premises  as  described  in  the  peti- 
tion subsequent  to  the  date  of  the  rendition 
of  said  judgment,  and  while,  as  It  appears 
from  ttie  allegations  of  said  petition,  said 
judgment  was  in  full  force  and  existence,  and 
because  it  does  not  appear  from  the  allega- 
tions of  said  petition  that  there  is  any  neces- 
sity for  another  judgment  on  said  judgment" 
There  was  also  a  general  denial.  Plaintiff 
filed  a  trial  amendment,  which  alleged  that 
Ilortense  Nicklls,  when  she  bought,  and  her 
husband  assumed  to  pay  the  judgment  and 
the  accrued  taxes  on  the  property ;  that  plain- 
tiff cannot  now  rely  on  said  judgment  be- 
cause Mrs.  Gonzales  is  dead,  and  no  admin- 
istration was  ever  had  on  her  estate,  and  that 
neither  she  nor  her  husband  has  any  title, 
claim,  or  Interest  in  said  property  because 
same  was  sold  and  conveyed  by  them  to  Hor- 
tense  Nicklis,  as  alleged  in  the  petition,  and 
was  by  said  Hortense  Nicklls  and  her  hus- 
band afterwards  sold  and  conveyed  to  this 
defendant  The  coqrt  rendered  judgment 
for  plaintiff  against  defendant  for  the  full 
amount  of  the  judgment  and  Interest  to  date, 
and  also  for  the  taxes  for  1903,  1904,  1906, 
and  1906,  with  interest,  penalties,  and  costs, 
except  penalties  for  the  years  19(^  and  1904, 
which  the  court  held  the  city  was  not  entitled 
to  for  the  reason,  as  found  by  the  court,  that 
during  those  years  the  property  was  home- 
stead of  Gonzales  and  wife.  The  judgment 
awarded  a  foreclosure  of  lien. 

The  first  assignment  of  error  complains  of 
the  overruling  of  said  special  demurrer.  The 
petition  showed  that  the  payment  of  the  judg- 
ment had  been  assumed  by  Toepperweln, 
which.  If  true,  gave  the  city  the  right  to 
prosecute  against  him  personally  an  action 
for  the  debt  evidenced  by  it  It  alleged  also 
that  he  assumed  subsequently  accruing  taxes 
on  the  property,  which  were  a  lien,  and  for 
these  there  was  no  judgment,  and  the  lien  se- 
curing them  could  not  be  enforced,  except  by 
a  suit  against  Toepperweln,  to  whom  the 
property  bad  been  conveyed.  It  seems  to  us 
that,  the  city  desiring  to  avail  itself  of  the 
assumption  by  him,  and  having  the  right  to 
obtain  personal  recovery  against  him  for  the 
judgment  debt,  as  well  as  for  the  later  taxes, 
it  could  litigate  his  entire  liability  In  one 
suit,  and  could  properly  Include  in  such  suit 
a  prayer  for  a  foreclosure  of  the  lien  that 
was  common  to  all  of  the  taxes.  Mrs.  Gon- 
zales and  her  husband  having  parted  with 
their  interest  In  the  property,  it  was  not  sub- 


ject to  be  administered  on  as  a  part  of  bei 
estate,  and  the  lien  on  the  property  could  not 
have  been  enforced  through  such  proceeding. 
Mrs.  Gonzales,  one  of  the  parties  against 
whom  the  judgment  for  foreclosure  was  ren- 
dered, having  died  without  a  sale  of  the  prop- 
erty, through  process  under  it  having  been 
made,  a  sale  made  afterwards  through  sucb 
process  would  have  been  of  doubtful  effect,  de- 
pending upon  whether  or  not  the  property  was 
community  property  or  the  separate  property 
of  Mrs.  Gonzales.  If  community,  such  a  sale 
after  the  death  of  Mrs.  Gonzales  would  proba- 
bly have  passed  title,  as  the  husband,  a  judg- 
ment defendant,  was  living.  But  this  ques- 
tion, as  well  as  others,  would  be  removed  by 
a  proceeding  against  the  defendant,  establish- 
ing the  lien  and  a  clear  right  to  Issue  process 
of  foreclosure.  The  inclusion  of  the  tax  Judg- 
ment In  this  suit  was  not  for  an  idle  and  vex- 
atious purpose.  We  think  that  the  special  de- 
murrer was  properly  overruled.  Stevens  v. 
Stone,  94  Tex.  415,  60  S.  W.  969,  86  Am.  St. 
Rep.  861. 

The  third  assignment  of  error,  and  what  t» 
called  a  proposition  under  it,  both  fail  to 
specify  any  point  intended  to  be  made.  In 
the  argument,  however,  the  point  Indicated 
appears  to  be  substantially  the  same  as  that 
embodied  In  the  fourth  assignment,  which 
states  that  there  was  no  proof  of  plaintiff's 
allegation  that  Hortense  Nicklis  and  bus- 
band,  defendant's  Immediate  grantors,  as- 
sumed the  judgment  and  therefore  the 
court's  first  conclusion  of  law  that  plaintiff 
should  have  judgment  for  the  amount  of  the 
judgment,  with  6  per  cent  per  annum  Interest 
thereon  from  its  date,  all  costs  of  that  suit 
and  the  taxes,  interest,  penalty,  and  costs  for 
the  subsequent  years,  etc.,  was  wrong.  The 
sixth  assignment  is  to  the  same  effect,  and 
the  point  is  that,  unless  plaintiff  proved  that 
Mr.  and  Mrs.  Nicklis  were  obligated  to  pay 
said  judgment,  this  defendant  was  not  liable 
to  the  city  on  his  assumption  of  it  There 
was  no  effort  on  the  part  of  the  city  to  prove 
that  Mrs.  and  Mr.  Nicklls  had  assumed  to 
pay  the  judgment  or  the  tax  indebtedness 
represented  by  it  It  did  not  accrue  while 
they  held  the  title.  This  question  is  the  sub- 
ject of  conflicting  decisions,  and  so  far  a» 
we  are  informed,  it  has  not  been  decided  la 
this  state.  In  the  case  of  Fant  v.  Wright,  61 
8.  W.  616,  It  is  referred  to,  but  not  deter- 
mined. And  we  find  It  unnecessary  to  pass 
upon  the  question  in  this  case,  because  the- 
written  evidence  of  the  terms  of  the  purchase, 
signed  by  the  parties,  shows  that  Toepper- 
weln did  not  assume  the  payment  of  the- 
taxes,  but  that  he  bought  the  property  sub- 
ject to  the  taxes,  and  the  decisions  are  uni- 
form in  holding  that  this  does  not  imposo 
personal  liability  on  the  purchaser.  Oarza 
V.  Hammond,  39  S.  W.  610. 

The  third  conclusion  of  the  court,  to  wit, 
"That  plaintiff  has  a  tax  Hen  on  said  proper- 
ty for  all  the  taxes,  including  said  judgment 
against  Gonzales  and  wife,  and  tliat  said 
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lien  dioold  be  foreclosed  according  to  law," 
is  attacked  by  tbe  seventb,  eighth,  and  ninth 
asalgnmenta.  Appellant's  point  Is  expresaed 
as  followa:  "Where  a  plaintiff  aeeka  to  fore- 
close a  lien  or  equitable  claim  againt  one 
haTing  the  legal  title  to  the  property,  the  bur- 
den of  proof  is  uixm  the  plaintiff  to  show  that 
the  one  liarlng  the  legal  title  to  said  property 
purchased  It  with  notice  of  such  lien  or  equi- 
table claim,  or  that  he  did  not  pay  a  Talnable 
consideration  therefor."  There  was  no  evi- 
dence that  defendant  knew  of  the  Judgment, 
and  lie  testified  that  he  did  not  know  any- 
thing about  it  when  he  bought  The  proposi- 
tion makes  no  question  that  the  Judgment,  in 
c(»inectlon  with  the  petition  in  that  case, 
wlilch  was  also  Introduced,  was  not  what  it 
purports  to  be,  solely  an  adjudication  of  what 
was  due  the  city  on  this  property  in  respect 
to  tbe  taxes,  for  the  years  1887  to  1902,  in- 
clusive. The  point  made  by  the  proposition 
is  that,  without  proof  that  defendant  was  in- 
formed of  this  Judgment  when  he  purchased, 
he  la  protected  from  any  recovery  by  what  it 
evidences,  on  tbe  ground  of  innocent  purchas- 
er. Defaidant  could  not  set  up  such  a  de- 
fense against  taxes.  E^ery  one  is  charged 
with  knowledge  of  taxes,  and  of  the  exist- 
ence of  tbe  lien  they  carry,  and  especially 
so  a  i)erson  who  undertakes  to  pay  all  taxes, 
or  takes  subject  to  all  taxes. 

Appellee  has  cross-assignments  of  error, 
asserting  that  the  court  erred  in  refusing  to 
render  Judgment  in  favor  of  the  city  for  the 
penalties  in  respect  to  the  taxes  for  the  fiscal 
years  1908  and  1904.  We  concur  with  the 
ruling  made  in  City  of  Marlln  v.  Oreen,  84 
Tex.  Civ.  App.  421,  78  S.  W.  704,  79  8.  W. 
40,  that  a  penalty  cannot,  under  the  Constitu- 
tion, be  imposed  upon  a  homestead  in  ad- 
dlticm  to  the  "taxes  due  thereon." 

The  Judgment  will  be  reformed  so  at  to 
deny  execution  against  appellant  for  any  de- 
ficiency, and,  as  thus  modified.  It  is  affirmed. 

Reformed  and  affirmed. 

On  Motion  for  Hehearing. 

Appellee  contends  that  the  court's  finding 
of  fact  No.  11,  viz.,  "that  when  Toepperwein 
purdiased  said  title  from  Mrs.  Nlcklls  and 
husband,  he  agreed,  as  part  of  the  purchase 
price  therefor,  to  pay  all  taxes  legally  owing 
to  the  city  of  San  Antonio,"  is  conclusive 
that  Toepperwein  assumed  personally  to  pay 
these  taxes ;  the  finding  being  In  accordance 
with  the  evidence.  Appellee  states  that  the 
finding  is  based  on  the  testimony  of  Toepper- 
wein himself  that  he  agreed  to  pay  taxes  due 
<m  said  property,  aleo  that  "he  agreed  to 
pay  whatever  was  due  as  legal  taxes,  and 
that  was  part  of  tbe  consideration  for  the 
property;"  also  "as  a  consideration  he  as- 
sumed to  pay  the  taxes  that  were  due  on  It" 
Taking  appellant's  said  language  literally,  it 
would  support  the  finding.  But  taking  It  in 
connection  with  the  written  evidence  of  the 
terms  of  the  purchase,  we  regard  the  tes- 
tlm<»i7  above  cited  as  having  a  different 


meaning  than  that  Toepperwein  assumed  per- 
sonal responsibility  for  the  taxes. 

The  following  is  the  writing : 

"San  Antonio,  Texas,  July  19,  1907.  Mrs, 
Hortense  M.  Nlcklls,  Niagara  Falls,  N.  Y. 
Dear  Madam:  I  Itave  purchased  from  E.  E. 
Nlcklls  and  bis  wife,  Hortense  M.  Nlck- 
lls, lot  No.  8,  city  block  Na  916  on  Sputh 
Flores  street  in  the  city  of  San  Antonio, 
Texas.  In  purchasing  said  lot  it  is  im- 
derstood  that  I  take  the  same  subject  to 
all  taxes  due  thereon.  I  have  paid  to  Mr.  A. 
W.  Bitter  the  sum  of  $1,000.00  cash ;  of  this 
sum  he  is  to  send  you  $666.66%  and  he  is  to 
retain  of  said  amount  $333.33^  to  pay  the 
pretended  claim  of  Florenclo  Gonzales,  should 
It  become  necessary  to  pay  him  anything,  and 
if  it  turns  out  that  he  is  entitled  to  receive 
more  than  that  sum,  then  I  assume  the  set- 
tlement with  him  of  all  over  and  above  said 
sum  of  $383.83>4  And  If  the  said  Gonzales 
Is  settled  with  for  a  less  sum  than  $333.33Vi 
then  the  balance  of  said  sum  of  $333.33^  so 
retained  by  Mr.  A-  W.  Bitter  is  to  be  paid 
over  to  you.  I  also  assume  the  payment 
of  the  commission  of  A.  W.  Bitter,  and  it  is 
further  understood  that  I  will  also  satisfy 
Mr.  Joseph  Ryan  for  his  services  In  repre- 
senting said  Nlcklls  and  wife  in  one  certain 
suit  between  them  and  said  Gonzales  involv- 
ing the  right  to  the  possession  of  said  lot 
pending  in  the  district  coin:t  of  Bexar  coun- 
ty.   Yours  truly,    [Signed]    Udo  Toepperwein. 

"Accepted.     [Signed]    A.  W.  Bitter,  Agent." 

This  agreement  is  clear  and  unambiguous 
on  the  subject  of  taxes,  and  that  he  took  tbe 
property  subject  to  the  taxes.  It  was  not  on 
this  feature  subject  to  construction,  or  ex- 
planatory testimony.  Tbe  subsequent  por- 
tions of  the  same  agreement;  In  which  Toep- 
perwein was  made  to  assume  in  terms  to 
pay  certain  sums,  emphasizes  the  fact,  if  it 
admitted  of  any  emphasis,  that  it  was  not 
intended  that  he  should  assume  the  taxes. 
The  testimony  of  a]K>ellant  cited  above  is 
not  necessarily  Inconsistent  with  the  Idea 
tliat  he  merely  took  the  property  subject  to 
the  texes,  as  the  wording  expressly  stetes. 
In  a  sense  he  was  to  pay  the  taxes,  or  agreed 
to  pay  the  taxes,  If  the  same  were  to  come 
out  of  this  property,  which  after  the  sale  be- 
came his. 

In  reference  to  this  agreement  or  writing, 
the  motion  states  that  it  was  made  four  days 
after  the  deed  was  dated.  This  is  a  fact, 
as  the  deed  bore  date  July  16,  1907.  This 
deed,  as  it  appears  in  the  record,  simply 
shows  that  it  was  a  deed  from  B.  B.  Nlcklls 
and  wife,  Hortense  Nlcklls,  properly  ac- 
knowledged by  the  grantors  before  a  notary 
public,  and  duly  recorded.  That  deed  was 
not  necessarily  delivered  on  Ite  date,  and  the 
evidence  would  clearly  indicate  that  It  was 
not  The  writing  In  question  was  made  four 
days  after  the  date  of  the  deed,  and  it  was 
In  the  form  of  a  letter  addressed  to  Mrs. 
Hortense  Nlcklls,  Niagara  Falls,  N.  T.,  and 
agreed  to  by  her  agent,  Mr.  Bitter.    Bvident- 
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ly  the  deed  was  executed  there  and  sent  to 
San  Antonio  for  delivery.  It  is  not  in  ac- 
cordance with  the  ordinary  coarse  of  busi- 
ness for  such  a  writing  to  be  executed  days 
after  the  final  consummation  of  the  sale, 
but,  regularly,  it  would  be  made,  at  the  time 
of  the  sale;  It  is  a  matter  of  common  knowl- 
edge that  It  would  take  about  that  time  for 
the  deed  to  come  from  Niagara  Falls.  Fur- 
thermore, A.  W.  Bitter,  who  was  Mrs.  Nlck- 
11s'  agent  at  San  Antonio,  and  acted  for  her 
in  selling  the  property  to  Toepperwein,  testi- 
fied in  reference  to  the  agreement:  "This  is 
the  agreement  with  reference  to  the  property 
located  on  South  Flores  street  •  •  ♦  As 
to  whether  Mr.  Xoepperwein  agreed  to  pay 
the  taxes,  whatever  was  due  on  it,  I  will 
say  it  reads  there;  there  it  is;  it  reads  for 
Itself."  For  these  reasons  we  saw  proper  to 
give  controlling  weight  to  the  written  evi- 
dence of  wliat  the  parties  agreed  to  as  to 
taxes,  and  to  consider  that  it  was  evident 
that  this  agreement  was  made  at  the  time 
the  sale  was  concluded,  and  as  a  part  of  it, 
and  embodied,  as  it  was  intended  to  do,  the 
agreements  of  Toepperwein  In  respect  to  the 
sale  to  him.  We  likewise  considered  that 
where  Toepperwln  and  Bitter  stated  that  the 
former  agreed  to  pay  the  taxes,  they  had  In 
mind  what  was  in  this  agreement  on  the 
subject,  mlsconstming  it,  of  course,  if  they 
supposed  that  it  made  Toepperwein  personal- 
ly responsible  for  the  same.  But  as  already 
stated,  their  testimony  on  this  subject  was 
correct  in  one  s«ise,  because,  after  all,  Toep- 
perwein agreed  to  and  had  to  pay  these 
taxes  out  of  this  property. 

With  this  explanation,  we  overrule  the  mo- 
tion. 


MELI>ODT  V.  MISSOURI,  K.  &  T.  BY.  CO. 

OF  TEXAS,  t 

(Oourt  of  Civil  Appeals  of  Texas.    Jan.  8,  1910. 
Rfihearing  Denied  Jan.  29,  1910.) 

1.  NEOUGENCE    (I    134*)— COMMCHICATION    OF 

CoNTAOious  Disease  —  Evidence  —  Stjtfi- 

CIBNCT. 

In  an  action  against  a  railroad  company 
for  Injuries  sastained  throu^  its  negligence  in 
permitting  a  section  house,  in  whidi  pTaintifTB 
father  resided  in  the  performance  of  bis  duties 
as  defendant's  section  foreman,  to  l>ecome  infect- 
ed with  smallpox,  which  was  communicated  to 
plaintiff,  rendering  him  totally  blind,  evidence 
held  insufficient  to  show  negligence  on  the  part 
of  defendant  in  placing  an  infected  child  in  the 
section  house  and  allowing  it  to  remain  there. 

[EJd.   Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  i  267 ;  Dec  Dig.  S  134.»] 

2.  NeQLIQBNOE    (8    1*)    —   COMMUNICATIOIf     OF 

Contagious  Disease. 

A  railroad  company  is  liable  for  the  spread 
of  a  contagious  disease  through  the  negligence  of 
its  servants  acting  within  the  scope  oi  their  au- 
thority, whereby  another  is  injured  as  the  proxi- 
mate result  of  such  negligence. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  I  1 ;    Dec  Dig.  {  1.*] 


8.  Rah^boads  ({  2S1*)— iRjimiEB  to  Ljceitbek 

—Acts  of  Bxployes. 

The  mere  act  of  a  section  foreman  in  bring- 
ing his  diild  to  a  section  bouse  after  it  had 
been  in  the  presence  of  another  child  afflicted 
with  smallpox  was  not  within  the  scope  of  his 
employment,  and  where  the  child  later  contract- 
ed the  disease  and  communicated  it  to  plaintiff, 
a  child  of  another  section  foreman  residing  with 
its  father  in  the  section  house,  the  railroad 
company  was  not  liable  unless  it  or  its  servants 
were  negligent  in  permitting  the  affected  child 
to  remain  in  the  house. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  902;    Dec  Dig.  jj  281.*] 

4.  Neolioence  (I  196*) — CoKituNXCAnoif  or 
CoNTAaiOGB  Disease— Question  fob  Jubt. 

In  an  action  against  a  railroad  company 
for  injuries  sustained  through  its  negligence  la 
permitting  a  section  house  in  which  plaintiffs 
father  resided  in  the  performance  of  his  duties 
as  a  section  foreman,  to  become  infected  witlk 
smallpox,  which  was  communicated  to  piaintii^ 
rendering  him  totally  blind,  evidence  held^  as  a 
matter  of  law,  not  to  raise  an  issue  of  negligencs 
on  the  part  of  defendant. 

[EM.  Note.— For  other  cases,  see  Negligence^ 
Cent  Dig.  I  324;  Dec.  Dig.  §  138.*] 

5.  NEGLiaENCB  (J  136*)— DiBEonoir  of  Veb- 

DlCf. 

Though  where  there  is  any  substantial  evi- 
dence tending  to  show  negligence  on  the  part  of 
defendant  in  a  personal  injury  action,  the  issue 
must  be  submitted  to  the  jury,  where  there  was 
no  issue  of  fact  upon  which  liability  of  the  de- 
fendant could  have  been  predicated,  the  trial 
court  properly  instructed  the  jury  to  return  a 
verdict  for  defendant 

[Bid.  Note. — For  other  cases,  see  Negligence^ 
Cent  Dig.  i  283;   Dec  Dig.  8  136.*] 

Appeal  from  District  Court,  Rockwalt 
County;  F.  L.  Hawkins,  Jndge. 

Action  by  James  Mellody  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Afilrmed. 

W.  H.  Allen  and  Wallace  &  Mount,  for  ap- 
pellant. Coke,  Miller  &  Coke,  W.  C.  Jones,, 
and  Rldgell  &  Stroud,  for  appellee. 

TALBOT,  J.  This  suit  was  InsUtuted  by 
the  appellant  against  the  appellee  to  recover 
damages  sustained  by  him  through  the  al- 
leged negligence  of  appellee  in  permitting 
its  section  house  in  Rockwall  county  to  be- 
come infected  with  smallpox,  which  was 
communicated  to  appellant,  destroying  his 
eyesight  and  rendering  him  totally  blind. 
The  petition  alleges,  in  substance,  that  in 
March,  1891,  the  defendant  made  a  contract 
of  employment  with  plaintiff's  father  as  a 
section  foreman,  and  that  by  virtue  of  sucti 
contract  plaintiff's  father  was  required  to 
reside  with  his  family,  including  plaintiff. 
In  defendant's  section  house  at  or  near  the 
town  of  Rockwall,  which  the  defendant 
maintained  as  a  boarding  and  lodging  house 
for  its  two  section  gangs  with  their  re- 
spective foremen,  one  of  whom  was  plain- 
tlfTs  father,  the  other  one  Fred  Bryers; 
that  on  or  about  said  date  said  Bryers,  un- 
der and  by  virtue  of  his  employment  un- 
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t  Writ  of  error  denied  by  Supreme  Court. 
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dertook  to  occupy  said  section  boose  with 
hlB  family,  which  then  conslBted  of  himself 
and  his  Infant  son;  that  the  said  child  of 
the  said  Bryers  had  been  exposed  to  small- 
pox at  Palestine,  Tex.,  before  being  brought 
to  said  section  honse,  which  was  or  ought 
to  have  been  known  to  Bryers;  that  in  a 
few  days  after  said  child  was  placed  in  the 
section  house  by  its  father  it  became  sick 
of  smallpox,  and  that  in  this  way  the  de- 
fendant negligently  permitted  such  section 
honse  to  become  Infected  with  a  dangerous 
contagious  disease,  thereby  negligently  com- 
municating such  disease  to  plaintiff,  then 
an  Infant  four  years  of  age,  which  resulted 
in  rendering  plaintiff  totally  and  hopelessly 
blind,  and.  causing  him  to  then  suffer  great 
physical  pain  and  mental  anguish,  which 
pain  and  ang:uish  plaintiff  has  continuously 
suffered  from  the  date  of  his  sickness  and 
will  In  the  future  continue  to  suffer. 

The  defendant  answered  by  general  de- 
murrer, general  denial,  and  specially  plead- 
ed, in  substance,  that.  If  its  section  foreman 
brought  his  child  to  the  section  house  near 
Rockwall  after  it  had  been  exposed  to  small- 
pox, the  fact  that  the  child  bad  been  so 
exixieed  was  unknown  to  the  said  section 
foreman  or  to  the  defendant;  that  the  sec- 
tion foreman.  In  bringing  the  child  from 
Palestine  to  Rockwall,  If  he  did  bring  it  as 
alleged  by  plaintiff,  was  not.  In  so  doing, 
acting  In  the  discharge  of  any  duty  Inci- 
dent to  or  connected  with  his  employment, 
but  was  acting  solely  In  his  Individual  ca- 
pacity, and  at  the  time  was  not  actively 
engaged  in  the  service  of  defendant;  that 
the  defendant  had  no  knowledge  whatever 
that  the  said  section  foreman  had  gone  to 
Palestine  for  his  child;  that  the  room  In 
the  section  house  occupied  by  Its  foreman 
was  under  his  exclusive  control  and  man- 
agement; and  that  tf  the  child  was  brought 
to  the  section  house  It  was  brought  there 
under  an  agreement  with  plaintiff's  father 
and  mother,  who  had  control  of  the  house, 
about  which  private  contract  or  agreement 
defendant  bad  no  knowledge  and  with 
which  It  had  nothing  to  do. 

After  the  Introduction  of  the  evidence  the 
trial  court  instructed  the  jury  to  return  a 
verdict  in  favor  of  the  defendant  -railway 
company.  This  Instruction  was  obeyed,  and 
judgment  entered  In  accordance  therewith. 
From  the  Judgment  thus  rendered,  the  plaln- 
tlfl  has  appealed,  and  assigns  as  error  the 
court's  action  In  directing  the  jury  to  re- 
turn a  verdict  for  the  defendant  The  facts 
upon  which  a  decision  of  the  question  turns 
are  practically  undisputed,  and  are  substan- 
tially as  follows:  In  February,  March,  and 
April,  1891,  the  defendant  had  two  sections 
on  its  road,  the  division  line  between  them 
being  near  Rockwall,  Tex.  James  Mellody, 
foreman  of  one  Of  said  sections,  with  bis 
family,  resided  In  the  section  house  and 
boarded  the  employes  of  the  two  sections. 


F.  Gw  Bryers,  who  bad  charge  of  the  other 
section,  occupied  a  room  in  the  section 
house  and  boarded  with  Mr.  Mellody.  The 
section  men  roomed  In  what  Is  termed  the 
"bunk  bouse,"  whldi  was  near  the  section 
house.  The  foremen  and  men  were  requir- 
ed to  reside  In  or  near  the  section  bouse. 
The  totem&i  bad  the  same  Jurisdiction  over 
thei  section  bouse  as  they  did  over  the 
railroad  track,  and  It  was  their  duty  to 
keep  the  house  dean,  and  such  work  of 
this  character  as  was  not  done  by  the 
wife  of  Mr.  Mellody  was  done  by  section 
men,  an  equal  number  being  assigned  for 
this  purpose  from  each  of  the  two  sections. 
F.  0.  Bryers  was  living  apart  from  his 
wife  in  February,  1891.  Soon  thereafter 
he  Instituted  a  suit  for  divorce  against 
her  at  Palestine,  Tex.,  and  about  March 
21st  or  22d  be  returned  to  Palestine  to 
look  after  said  suit  He  bad  no  leave  of 
absence  for  this  pnrpose,  but  wired  the 
roadmaster  tbat  he  was  going  on  the  day 
he  left  While  in  Palestine  he  learned  that 
there  was  an  epidemic  of  what  was  called 
"black  measles"  in  the  city.  His  wife  was 
at  the  time  quarantined,  said  to  be  sick, 
with  a  guard  about  the  house  In  wblcli 
she  was  kept  and  be  was  not  permitted 
to  see  her  except  at  a  distance.  He  talked 
to  her,  however,  at  a  distance  of  some  50 
feet  through  an  open  window.  In  the  course 
of  the  conversation  she  agreed  that  he 
might  take  their  child,  who  was  some  four 
years  old,  back  with  him.  If  he  would  send 
it  to  her  mother.  This  he  agreed  to  do.  He 
consulted  his  attorneys  and  made  the  nec- 
essary arrangements  for  taking  the  child 
back  with  him.  He  was  advised  that  It 
would  be  neceesary  for  blm  to  get  a  health 
certificate,  as  other  places  had  quarantined 
against  Palestine.  He  consulted  the  city 
health  officer,  who  went  with  him  to  the 
place  where  the  child  was  staying,  the  house 
being  some  SO  feet  from  the  house  In  which 
his  wife  was  quarantined.  After  consult- 
ing the  guard  and  others,  who  informed  him 
the  child  had  not  been  exposed  to  the  dis- 
ease, the  city  health  officer  consented  that 
the  child  might  be  removed,  and  gave  him 
and  his  father,  Bryers,  each  a  health  cer- 
tificate. The  child  was  not  permitted  to 
go  into  the  presence  of  bis  mother,  but 
bade  ber  good-bye  from  the  place  where 
Mr.  Bryers  had  stood  when  talking  with 
her.  After  getting  the  health  certificates 
Bryers  left  with  the  boy  for  Rockwall. 
While  on  the  train  his  child  went  near  an- 
other child,  whose  mother  said  It  bad  fever, 
and,  as  she  had  but  recently  lost  her  hus- 
band as  a  resuU  of  black  measles,  she 
feared  the  little  one  was  afflicted  in  the 
same  way.  After  being  advised  of  this, 
Bryers  did  not  permit  his  boy  to  go  near 
the  sick  child  any  more.  Bryers  took  his 
child  to  the  section  house  at  Rockwall,  and 
requested  Mrs.  Mellody,  wife  of  the  other 


Digitized  by  VjOOQIC 


704 


124  SOUTHWESTEBN  BEPORTBB. 


(Tex, 


«ection  foreman,  to  permit  blm  to  stay  there 
«  week  or  two  tmtU  be  could  make  arrange- 
ments to  take  him  to  his  grandmother.  M. 
J.  Murray,  appellee's  roadmaster,  also  re- 
'quested  Mrs.  Mellody  to  permtt  the  child 
to  remain  there  a  short  time,  which  she 
•consented  to  do.  Some  15  days  after  the 
Bryers  child  was  brought  to  the  section 
liouse  he  was  taken  sick  while  his  father 
was  out  on  his  section  at  work.  As  soon 
41S  the  father  came  in  and  was  told  of  the 
boy's  lllnesa  he  went  for  a  physician,  secur- 
ing Dr.  3.  E.  Selby,  who  was  not  in  any 
wise  connected  with  the  defendant  Dr. 
Selby  was  then  a  young  physician.  He  was 
-a  graduate  of  the  medical  d^artment  of 
Vanderbllt  University,  and  was  at  the  time 
in  the  active  practice  of  medicine;  Bryers 
asked  a  nnmlwr  of  people  abont  Dr.  Selby, 
and  they  recommended  the  doctor  to  him. 
That  is  the  reason  he  was  called  in.  Bryers 
heard  that  there  was  an  epidemic  of  black 
measles  at  Palestine  when  he  was  there,  but 
"he  did  not  hear  that  any  one  there  was 
afflicted  with  smallpox.  Up  to  the  time  the 
■child  got  sick  Bryers  did  not  tell  Mrs.  Mel- 
lody anything  about  it  Iiaving  been  exposed 
to  any  contagions  disease.  While  the  Bry- 
«rs  child  was  ill  his  father  received  a  let- 
ter from  a  party  at  Palestine,  who  was  in 
no  way  connected  with  the  defendant,  stat- 
ing that  the  child's  mother  had  died  of 
smallpox.  Bryers  read  the  letter  to  Dr. 
Selby,  and  stated  to  him  that  he  brought 
the  child  from  Palestine,  and  explained  the 
'Circnmstances  connected  with  his  being 
brought  away,  potting  blm  in  possession  of 
all  the  facts  he  had  in  the  matter.  M.  3. 
Murray,  the  roadmaster  of  appellee,  who 
was  the  Immediate  superior  of  its  foremen 
Bryers  and  Mellody,  was  at  the  section 
house  two  or  three  days  after  the  child 
took  sick,  and  Bryers  explained  to  him  fol- 
ly tlie  circumstances  under  which  he  got 
the  boy  at  Palestine,  the  prevalence  of 
•black  measles  there,  etc.  Murray  was  again 
at  the  section  house  on  the  day  the  disease 
was  pronounced  smallpox.  At  first  Dr. 
Selby  said  the  child  had  measles.  He  pro- 
nounced the  case  one  of  smallpox,  accord- 
ing to  bis  testimony,  on  the  fifth  or  sixth 
•day  after  his  first  visit,  which  was  between 
the  2d  and  4th  of  April.  According  to  the 
testimony  of  Mrs.  Mellody,  mother  of  ap- 
j>ellant,  he  pronounced  it  a  case  of  small- 
pox 9  or  10  days  after  the  child  was  taken 
sick,  and  according  to  the  testimony  of 
Bryers  about  12  days  after  the  child  became 
«iclL  The  child  died  the  thirteenth  day 
after  It  was  taken  ill.  When  the  disease 
•was  pronounced  smallpox.  Dr.  Selby  advised 
that  the  boy  and  his  father  be  quarantined 
and  that  the  other  inmates  of  the  section 
jiouae  move  therefrom,  which  was  done. 
As  a  result  of  the  expoenre  to  the  disease 
while  the  Bryers  boy  was  in  the  section 
bouse  the  plalntlfC^  among  others,  took  the 


smallpox,  and  he  was,  as  a  teaolt  thereof, 
made  totally  blind.  He  has  not  been  able 
to  see  since  that  time,  and  his  case  is  pro- 
nounced hopeless.  He  was,  at  the  time, 
about  four  years  old.  Smallpox  is  consid- 
ered a  highly  contagious  and  deadly  disease. 
Black  measles  is  a  virulent  form  of  com- 
mon measles,  and  is  a  highly  contagions, 
dangerous,  and  often  fatal  disease. 

The  principal  propositions  contended  for 
by  appellant,  as  we  understand  it,  are,  in 
substance:  (1)  That  appellee,  in  the  operation 
of  Its  railroad,  having  placed  Its  section 
foreman  Bryers  in  .control  of  a  part  of  its 
section  house  at  Bockwall  and  Its  section 
foreman  James  Mellody,  father  of  appellant, 
who  was  then  an  infant^  in  another  portion 
of  said  house,  requiring  said  house  to  be 
maintained  as  a  boarding  house  for  the  sec- 
tion gangs  and  said  foremen  to  reside  there- 
in with  their  respective  families,  it  was  the 
duty  of  Bryers  to  exercise  ordinary  care  to 
keep  his  portion  of  the  premises  in  a  rea- 
sonably 'safe  sanitary  condition,  and  that  if 
he  negligently  permitted  the  same  to  become 
Infected  with  smalliwx,  he,  in  doing  so,  was 
acting  vrlthin  the  scope  of  his  employment, 
and  if  said  disease  was  thereby  commimlcat- 
ed  to  the  appellant,  and  was  the  proximate 
cause  of  his  injuries,  appellee  was  liable  for 
such  negligence  and  the  damages  sulfered  by 
appellant  as  a  result  thereof;  (2)  that  if 
Bryers  had  soch  knowledge  of  his  child's  ex- 
posure to  a  dangerous  contagion  as  would 
cause  an  ordinarily  prudent  person  to  believe 
that  his  child  wonld  probably  take  sudi  con- 
tagious disease,  defendant,  under  the  circum- 
stances, was  guilty  of  neglig:ence  in  permit- 
ting it  to  become  and  remain  an  inmate  of 
the  section  house,  and  that  whether  or  not 
Bryers  had  such  knowledge  was  a  question 
for  the  determination  of  the  Jury;  (3)  that 
if  appellee  had  notice  or  knowledge  that  Bry- 
ers' child  had  been  exposed  to  a  deadly,  dan- 
gerous, and  contagious  disease,  the  fact  that 
such  disease  was  misnamed,  medically,  would 
not  relieve  appellee  of  the  duty  of  guarding 
appellant  against  such  disease;  (4)  that  no- 
tice or  knowledge  on  tlie  part  of  appellee's 
roadmaster  Murray,  under  tiie  facts  of  this 
case,  was  notice  to  and  knowledge  on  the 
part  of  the  appellee,  and  whether  Murray  be- 
came possessed  of  information  which  by  the 
use  of  ordinary  care,  if  acted  upon  by  him, 
wonld  have  prevraited  appellant's  Injury,  and 
he  failed  to  so  act,  and  appellant  was  Injur- 
ed thereby,  appellee  Is  liable  for  the  dam- 
ages so  sustained  by  him;  (19  tliat  whether 
Murray,  under  the  circumstances,  was  neg- 
ligent In  not  isolating  Bryers^  child  from  ap- 
pellant to  prevent  appellant  from  becoming 
afflicted  with  the  disease  with  which  said 
child  was  afflicted  was  a  qoeatton  for  the 
Jury. 

It  is  not  pretended  that  any  agent  or  serv- 
ant of  appellee,  other  than  Bryers,  its  sec- 
tion foreman,  and  Murray,  its  roadmaster. 
knew  or  liad  any  reason  to  mspect  that  Bry- 
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en"  chlM  wben  bronght  to  the  section  house 
bad  been  exposed  to  the  contagions  disease 
of  smallpox  or  any  other  contagions  or  in- 
fections disease,  and  whether  knowledge  on 
the  part  of  said  employ^,  or  either  of  them, 
would  constitute  knowledge  on  the  part  of 
appellee  la  a  qneatlon  aboat  which  we  have 
grave  donbts.  In  the  view  we  take  of  the 
case,  however,  It  does  not  become  necessary 
to  determine  that  question,  and  hence  we  ex- 
press no  definite  or  authoritative  opinion 
upon  It.  We  are  of  opinion  that  the  prac- 
tically uncontroverted  teethnony  conclusively 
shows  that  neither  Bryers  nor  Murray  had 
any  such  knowledge  that  Bryers'  child,  be- 
fore being  placed  In  appellee's  section  house, 
had  been  so  exposed  to  the  disease  of  small- 
pox or  "black  measles,"  as  would  have  au- 
thorized a  finding  by  the  Jury  that  either  was 
guilty  of  actionable  negligence  in  placing 
said  child  In  the  section  bouse  or  In  allow- 
ing It  to  remain  therein,  it  is  true,  the  evi- 
dence shows  that  a  disease  known  as  "black 
measles"  was  prevalent  In  the  city  of  Pales- 
tine; that  Bryers'  wife  was  sick  and  quar- 
antined In  that  dty;  that  Bryers  found  his 
child  in  Palestine  and  carried  It  from  that 
place  and  put  It  in  the  appellee's  section 
honse,  but  that  said  child  had  been  so  ex- 
posed to  the  epidemic  of  smallpox  or  black 
measles  then  prevailing  in  Palestine  as  to 
render  It  probable  that  the  child  would  con- 
tract the  disease,  or  that  if  it  had,  appellant 
knew,  or  had  good  reason  to  believe,  that  it 
had  been  so  exposed,  and  was  therefore  guilty 
of  negligence  in  placing  the  child  In  the  sec- 
tion honse,  is  not  warranted  by  the  testi- 
mony. It  appears  without  contradiction  or 
dispute  that  the  child  had  been  Isolated  from 
those  persons  afBlcted  with  the  disease,  and 
that  Btyers  had  been  Informed  that  It  had 
not  been  exposed  to  the  contagion.  He  con- 
sulted the  city  health  officer  at  Palestine, 
who  went  with  him  to  the  place  where  the 
child  was  staying,  and  instituted  an  Inquiry 
as  to  the  exposure  of  the  child  to  the  disease 
In  question,  and,  after  a  satisfactory  inves- 
tigation, gave  Bryers  and  his  said  child  each 
a  health  certificate  evidencing  their  freedom 
from  exposure  to  any  contagious  disease  that 
may  have  existed  in  Palestine  at  the  time. 
In  regard  to  the  meeting  of  Bryers'  child 
with  the  sick  child  on  the  train,  the  evidence 
shows  that  Bryers  acted  as  a  prudent  and 
cautious  person  would  have  done  under  the 
circumstances.  When  Informed  that  this 
child  was  sick  with  a  fever  and  that  its 
mother  entertained  some  fear  that  It  had 
black  measles,  he  promptly  separated  the 
children,  who  had  been  together  but  a  mo- 
ment, and  thereafter  kept  them  apart  There 
was  nothing  in  this  Incident,  in  our  opinion, 
that  would  warrant  the  conclusion  that  Biy- 
ers  might  have  reasonably  foreseen  or  an- 
ticipated that  his  child  would  contract  some 
contagions  and  dangerous  disease  by  reason 


of  the  momentary  contact  with  the  sick 
chUd,  and  therefore,  In  putting  his  child  In 
the  section  house,  failed  to  exercise  ordinary 
care  to  prevent  the  infection  of  said  house. 
A  careful  examination  of  all  the  testimony 
upon  the  whole  case  has  convinced  us  that  It 
utterly  fails  to  show  actionable  negligence 
on  the  part  of  either  Bryera  or  Murray  In  re- 
spect to  placing  or  allowing  Bryers'  child  to 
remain  lu  appellee's  section  honse  until  its 
death,  end  therefore  appellee  cannot  be  re- 
quired to  respond  In  damages  for  the  inju- 
ries sustained  by  appellant  on  account  of  Its 
said  house  becoming  Infected  with  smallpox 
by  the  presence  of  Bryers'  afflicted  child,  or 
because  said  disease  may  have  been  com- 
municated to  appellant  by  actual  contact 
with  said  child.  That  the  railway  company 
would  be  liable  for  the  spread  of  a  conta- 
gions disease  through  the  negligence  of  its 
siervants  acting  within  the  scope  of  their  au- 
thority, whereby  another  was  injured  as  the 
proximate  result  of  such  negligence,  is  not  at 
all  qnestloned.  Railway  Co.  ▼.  Wood,  95 
Tex.  223,  66  S.  W.  449;  Railway  Oo.  v.  Raney, 
44  Tex.  Civ.  App.  517,  99  8.  W.  589.  Cleai^ 
ly,  Bryers  was  not  acting  within  the  scope  of 
his  authority  so  as  to  bind  appellee  up  to  the 
time  of  placing  his  child  in  the  section  house 
and  in  permitting  the  child  to  remain  therein 
the  short  time  which  elapsed  from  the  time 
be  discovered  the  child  was  probably  afflict- 
ed with  smallpox  and  the  time  of  Its  death, 
he  cannot  fairly  be  charged  with  a  failure  to 
do  what  an  ordinarily  prudent  person  would 
have  done  under  the  circumstances  of  the 
situation.  Nor  is  the  proposition  that,  wbere 
Uiere  to  any  substantial  evidence  tending  to 
show  such  negligence,  the  issue  must  be  sub- 
mitted to  the  Jury  denied.  We  hold  that,  un- 
der the  undisputed  facts  and  circumstances 
of  this  case,  as  a  matter  of  law  no  issue  of 
negligence  on  the  part  of  appellee,  through 
its  employ^  Bryers  and  Murray,  or  either 
of  them,  or  through  any  agent  or  servant, 
whereby  appellant  suftered  the  Injuries  com- 
plained of  by  him,  was  raised;  that,  there 
being  no  issue  of  fact  upon  which  liability 
of  the  appellee  could  have  been  predicated, 
the  trial  court  properly  Instructed  the  Jury 
to  return  a  verdict  for  the  appellee.  If  we 
are  correct  in  the  views  expressed,  the  ques- 
tions presented  by  the  other  assignments  be- 
come Immaterial. 

The  Judgment  of  the  court  below  to  af- 
firmed. 


ELY-WALKER  DRY  GOODS  CO.  t. 
COLBERT. 

(Court  of  CSvil  Appeals  of  Texas.    Jan.  19, 
19ia) 

1.  Plboobs  (I  27*)— RiORTs  AND  LiABiunxa 
or  PucDaEB—AoBBEHENTs— Effect. 

The  tAct  that  the  pledgee  of  a  note  and 
mortgage  on  property  in  a  sister  state,  agreed 
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to  keep  the  collateral  note  and  mortage  at  bis 
place  of  business  in  another  state  did  not  pre- 
vent him  from  tailing  under  proper  circumstan- 
ces steps  looking  to  the  preservation  and  col- 
lection of  the  collateral  note,  and  as  a  collec- 
tion by  attorneys  in  the  sister  state  could  not 
be  made  unless  they  had  in  their  possession  the 
collateral  note  and  mortgage,  the  payee  might, 
under  proper  circumstances,  incur  expenses  in 
preserving  the  collateral  note  and  mortgage  and 
charge  the  same  against  his  debtor. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent 
Dig.  §1  OT,  68;    Dec.  Dig.  |  27.  •] 

2.   TBIAr.    (I    296*)— iBfSTBUCTIONS— ERK0B8    IW 

One  Instbuction  Cubed  bt  Otheb  Instbuc- 

TIONS. 

The  error  in  an  instruction  denying  to  the 
pledgee  of  a  note  and  mortgage  made  on  prop- 
erty in  a  sister  state  any  compensation  from  the 
pledgor  for  expenses  incurred  in  preserving  and 
collecting  the  collateral  note  was  not  cured  by  a 
charge  that  the  pledgee  could  take  such  steps  as 
a  person  of  ordinary  prudence  would  do  under 
similar  circumstances  for  the  preservation  and 
protection  of  the  collateral. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  703-718 ;   Dec.  Dig.  8  296.*] 

8.  Pledges  (8  33*)  —  Aobeeuerts  —  Effect  — 

Question  fob  .jubt. 

The  effect  of  an  agreement  by  the  pledgee 
of  a  note  and  mortgage  of  a  third  person  on 
property  in  a  sister  state,  to  keep  the  collateral 
note  and  mortgage  at  his  place  of  business  in 
another  state,  is  for  the  jury,  and  they  may 
find  that  it  was  the  intention  of  the  parties  that 
nothing  should  be  done  by  the  pledgee  with  ref- 
erence to  the  collateral  except  retaining  it  in 
his  possession  at  his  office. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Dec. 
Dig.  S  33.»] 

4.  Tbial  (8  253*)  —  Instbuctionb  —  Isnobiito 

Facts. 

A  requested  charge  which  Ignored  a  con- 
tract between  the  parties,  and  the  effect  the  jury 
might  give  to  it,  was  properly  refused. 

.[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  613-623;   Dec.  Dig.  8  253.*] 

6.  Pledges  (8  27*)— Expenses  Incubbed  bt 
Pledgee — Liability  of  Pledgob. 

The  attorney  employed  by  the  pledgee  of  a 
note  to  preserve  and  collect  it  is  the  attorney 
of  the  latter,  and  he  may  not  make  an  unau- 
thorized charge  and  bold  the  pledgor  responsible 
therefor. 

[Ed.  Note.— For  other  cases,,  see  Pledges,  Cent 
Dig.  §8  67,  68 ;   Dec.  Dig.  8  27.*] 

6.  Pledges  (8  27*)— Right  of  Pledgee. 

The  pledgee  of  a  note  and  mortgage  of  a 
third  person  may  incur  reasonable  expenses  for 
the  protection  and  collection  of  the  note,  pro- 
vided an  ordinarily  prudent  person  would  have 
done  so  under  the  circumstances,  unle-ss  the 
agreement  with  the  pledgor  denied  him  the  au- 
thority to  do  anything  with  reference  thereto. 

[E3d.  Note.— For  other  cases,  see  Pledges,  Cent 
Dig.  8  68;   Dec.  Dig.  I  27.*] 

Appeal  from  Hays  County  Conrt;  Ed  R. 
Kone,  Judge. 

Action  by  W.  B.  Colbert  against  the  Ely- 
Walker  Dry  Goods  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals'.  Re- 
versed and  remanded. 

R.  &  McKie,  for  appellant  Will  O.  Bar- 
ber, for  appellee. 

FISHER,  G.  J.  This  is  a  suit  by  appellee, 
Colbert,  to  recover  from  the  appellant  the 


snm  of  $297,  the  balance  claimed  by  appellee 
to  be  doe  on  a  note  collected  by  appellant, 
which  was  left  in  the  keeping  of  appellant  as 
collateral  to  secure  a  $2,500  note  ezecnted 
by  Colbert  and  his  partner  Ivey.  The  collat- 
eral note  was  for  $3,500,  executed  by  appel- 
lee's brother,  and  payable  at  Jackson,  Miss., 
secured  by  a  mortgage  Hen  on  certain  proper- 
ties there  situated.  The  appellant,  through 
its  attorneys  at  Jackson,  Miss.,  collected  the 
full  amount  of  th^  note  with  Interest,  which 
was  remitted  to  them  by  the  attorneys  less 
$297,  $6.50  of  which  was  charged  as  ex- 
change and  $6.30  as  court  costs,  and  the  bal- 
ance retained  by  the  Jackson  attorneys  un- 
der the  claim  that  it  was  a  reasonable  com- 
pensation for  their  services  in  and  about  the 
Investigation  of  the  solvency  of  the  maker, 
the  title  of  the  property  that  stood  as  secu- 
rity for  the  note,  and  an  effort  to  get  the 
maker  to  pay  the  same,  etc.,  and  in  the  actu- 
al collection  of  the  note  from  the  maker. 
The  amount  so  received  by  appellant  from 
the  Jackson  attorneys  was  promptly  remit- 
ted to  the  appellee  at  San  Marcos,  Tex., 
which  was  received  by  him.  Befcwe  the 
Jackson  note  was  collected,  the  appellee  paid 
off  and  discharged  hts  debt  to  the  appellant 

Appellee's  suit  is  based  upon  the  proposi- 
tion that  he  was  entitled  to  the  full  sum  of 
the  note  that  was  collected  from  the  maker 
at  Jackson;  that  he  did  not  autliorize  the 
api>ellant  or  the  attorneys  at  Jackson  to 
make  any  effort  to  protect  this  note,  or  to  col- 
lect the  same,  or  to  Inquire  into  the  solvency 
of  the  maker,  or  to  bring  any  suit,  or  to  In- 
cur any  court  costs,  or  to  examine  the  status 
and  title  of  the  property  that  stood  as  secu- 
rity for  the  note.  Further,  that  there  was  an 
agreement  between  him  and  appellant,  when 
the  note  was  deposited  with  them  as  collat- 
eral, that  the  same  should  be  attached  to  his 
note  end  should  be  kept  by  them  at  their 
place  of  business  in  St.  Louis.  The  appellant 
pleaded  that  all  the  charges  made  by  the  at- 
torneys at  Jackson,  Miss.,  were  proper,  legal, 
and  reasonable,  and  that  they  were  Justified 
in  order  to  protect  the  security  to  pursue  the 
course  they  did  in  forwarding  the  note  to 
the  attorneys  at  Jackson  for  investigation 
and  for  collection.  There  was  evidence  upon 
these  questions,  and  there  was  also  evidence 
to  the  effect  coming  from  appellant  that 
there  was  an  agreement  between  them  and 
the  appellee  that  they  coiild  have  the  title  of 
the  property  and  the  solvency  of  the  maker, 
etc.,  investigated,  but  upon  this  last  issue, 
although  proven,  there  was  no  pleading.  The 
case  was  tried  before  a  Jury,  and  verdict  and 
Judgment  were  in  appellee's  favor  for  the 
full  amount  sued  for. 

Appellant's  first  assignment  of  error  com- 
plains of  the  following  charge  of  the  court: 
"If  you  believe  from  the  evidence  that  at 
the  time  the  plaintiff  W.  B.  Colbert  delivered 
to  Ely-Walker  Dry  Goods  Oo.  said  note  and 
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trnst  deed.  It  was  expressly  agreed  between 
them  that  said  note  and  trust  deed  should  be 
kept  by  said  defendants  at  St  Louis,  Mo., 
and  that  the  ptalntiff  never  agreed  and  con- 
sented that  said  note  and  trust  deed  should 
be  turned  otot  to  attorneys  for  protection  or 
collection,  and  that  defendant  turned  said 
note  and  trust  deed  over  to  Brame  ft  Brame, 
of  Jackson,  Mississippi,  without  the  consent 
of  plaiQtifr,  then  plalntifC  is  entitled  to  re- 
cover from  the  defendant  said  $297,  with  6% 
Interest  per  annum  from  the  date  Brame  ft 
Brame  received  the  money,  and,  if  yon  so 
find  from  the  evidence,  yon  will  return  a  ver- 
dict in  favor  of  plaintiff  W.  B.  Colbert  for 
said  amount"  It  is  contended  that  this 
charge  is  erroneous  because,  notwithstanding 
the  fact  that  there  might  have  been  an  agree- 
ment that  the  note  and  the  trust  deed  should 
be  kept  by  the  defendant  at  St  Louis,  and 
that  the  plalntltF  never  consented  or  author- 
ized them  to  use  efforts  looking  to  the  pro- 
tection or  collection  of  the  note,  they  would, 
nevertheless,  be  entitled  to  take  such  steps 
as  a  person  of  ordinary  prudence  would  do, 
looking  towards  the  necessary  protection  of 
the  collateral  and  for  the  collection  of  the 
same.  We  are  inclined  to  the  opinion  that, 
for  the  reasons  stated,  the  charge  is  errone- 
ous. Notwithstanding  the  existence  of  the 
state  of  facts  presented  in  this  charge,  the 
holder  of  the  collateral  might,  under  certain 
circumstances,  be  justified  in  taking  steps 
looking  towards  the  protection  of  the  paper 
and  for  its  collection;  and  there  Is  evidence 
in  the  record  that  would  Justify  the  submis- 
sion of  this  question  to  the  Jury.  In  fact  the 
trial  court  did,  in  a  subsequent  portion  of 
Its  charge,  instruct  the  Jury  that.  If  there 
was  no  express  agreement  to  the  contrary, 
the  holder  of  the  collateral  could  take  such 
steps  as  a  person  of  ordinary  prudence  would 
be  expected  to  do,  looking  towards  preserv- 
ing and  protecting  the  security.  There  may 
have  been  an  express  agreement  for  the  ap- 
pelant to  retain  the  note  and  the  deed  of 
trost  at  St  Louis,  but  it  was  not  absolute- 
ly essential  for  the  Jackson  attorneys  to  have 
actual  possession  of  the  paper  for  at  least  a 
part  of  the  services  that  they  rendered;  and 
it  would  be  a  question  of  fact  as  to  whether 
these  services  were  reasonable  and  could  be 
charged  to  the  appellant  or  the  owner  of  the 
note.  It  may  be  true  that  a  successful  col- 
lection by  the  Jackson  attorneys  could  not 
have  been  made  unless  they  had  In  their  pos- 
session the  paper,  as  the  payor  would  not  be 
required  to  pay  except  upon  surrender  of 
the  note  and  the  cancellation  of  the  lien;  but 
the  charge  is  so  framed  that  it  excludes  all 
of  the  items  set  up  by  the  appellant  based 
apon  the  services  rendered  by  the  Jackson 
attorneys,  If  there  was  an  agreement  that  the 
note  end  deed  of  trust  should  remain  in  ap- 
pellant's possession  at  St  Louis.  We  think 
this  charge  is  erroneous.  It  Is  not  corrected, 
as  claimed  by  appellee,  by  the  charge  which 
i'jimedlateiy  follows  it   While  It  Is  tme  that 


It  permits  the  appellant  to  take  such  steps 
as  a  person  of  ordinary  prudence  would  do 
under  similar  circumstances  for  the  preserva- 
tion and  protection  of  the  collateral,  still  It 
conflicts  with  the  charge  above  quoted  In  the 
way  Just  pointed  out. 

There  was  no  error  in  the  court's  refusing 
appellant's  charge  set  out  under  its  second 
assignment  of  error.  That  is  to  the  ^ect 
that  in  determining  the  merits  of  the  case 
the  Jury  should  not  consider  the  question 
whether  or  not  Ely- Walker  Dry  Goods  Com- 
pany agreed  with  Colbert  to  keep  the  note 
and  mortgage  in  the  vaults  at  St  Louis,  be- 
cause such  agreement  would  not  affect  the 
controversy  between  the  parties  to  this  suit; 
that  is,  in  substance,  the  charge  which  was 
requested  and  refused.  It  was  for  the  Jury 
to  say  what  effect  should  be  given  to  that 
agreement  The  scope  and  effect  of  the 
agreement  is  not  altogether  plain.  It  may  be 
that  a  Jury  might  justly  reach  the  conclu- 
sion, under  the  circumstances,  that  the  inten- 
tion was  that  nothing  should  be  done  by  the 
appellant  with  reference  to  the  collateral  pa- 
per except  retaining  it  in  their  possession  at 
St  Louis.  That  was  a  question  for  the  Ju- 
ry, and  it  was  for  them  to  say  what  was 
meant  and  what  was  intended  to  be  accom- 
plished by  the  agreement 

In  subdivision  2  of  the  court's  charge  Is 
practically  given  the  rule  contended  for  by 
the  appellant  in  the  charge  set  out  under 
the  third  assignment  of  error,  which  was  re- 
fused, except  the  charge  given  has  embodied 
in  It  the  expression  "if  there  was  no  ex- 
press agreement  to  the  contrary."  We  think 
the  charge  as  framed  was  properly  given, 
and  it  would  have  been  error  to  give  the  one 
requested,  because  it  ignored  the  contract 
made  between  the  appellant  and  the  appellee 
and  the  effect  that  a  Jury  might  give  to  It 

What  we  have  just  said  also  disposes 
of  the  appellant's  fourth  assignment  The 
charge  set  out  under  that  assignment  is 
practically  the  same  as  the  one  just  dis- 
cussed. 

We  cannot  agrree  with  appellant's  conten- 
tion, urged  under  the  fifth  and  sixth  assign- 
ments of  error.  The  first  charge  quoted  un- 
der these  assignments,  which  was  refused, 
is  on  the  weight  of  evidence;  and  as  to 
charge  No.  8,  set  out  and  refused,  we  are  of 
the  opinion  that  under  the  testimony  appel- 
lant would  be  responsible  to  the  appellee  for 
any  improper  items  charged  by  the  attorneys 
at  Jackson.  They  were  the  attorneys  of  the 
appellant  and  while  It  may  be  conceded 
that  the  appellant  might  have  been  justified 
in  taking  steps  looking  to  the  preservation, 
protection,  and  collection  of  the  note,  still.  In 
doing  that  the  attorneys  they  employed 
could  not  legally  make  a  charge  which  was 
unauthorized  and  hold  the  appellee  responsi- 
ble therefor. 

We  think  a  charge  substantlaUy  as  set  out 
under  the  appellant's  seventh  assignment  of 
error  would  be  proper  to  be  g^iven  on  onotb- 
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er  Mai,  If  the  facts  are  similar.  Unkss  the 
effect  of  tbe  agreement  pleaded  by  appellee 
waa  to  deny  the  appellant  the  authority  to 
do  anything  with  reference  to  protecting 
and  collecting  the  note,  they  would  have  the 
right  to  Incur  reasonable  expenses,  looking 
to  that  end,  provided  an  ordinarily  prudent 
person  would  have  done  so  under  tbe  cir- 
cumstances. 

The  other  questions  raised  are  on  fhe 
facts. 

We  have  not  overlooked  the  suggestion 
of  the  appellee  to  the  effect  that,  notwith- 
standing the  error  pointed  out,  the  Judg- 
ment should  be  affirmed  under  the  facts.  We 
deem  It  unnecessary  to  go  Into  a  discussion 
of  this  question,  but  we  have  properly  con- 
sidered it,  and  think  that  appellee's  sugges- 
tion Is  not  an  answer  to  the  error  pointed 
out 

For  the  reasons  stated,  the  Judgment  Is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


PORTER  T.  EI/  PASO  ft  S.  W.  RT.  OO. 

(Ccmrt  of  CSvil  Appeals  of  Texas.    Dec.  8, 1909. 
Rehearing  Denied  Feb.  2,  1910.) 

1.  Railroads  (|  441*)— Injuries  to  AwiMAtS 
—  Failuhk  to  Fxncx  Track  — Eitkct  or 
Stock  Law. 

Comp.  Laws  N.  M.  1897,  ${  241,  242,  make 
It  the  duty  of  a  railroad  company,  within  six 
months  after  its  line  Is  open  for  use,  to  erect 
and  maintain  fences  sufficient  to  keep  cattle 
off  the  track,  and  provide  that  whenever  cattle 
are  killed  by  a  tram  where  such  railroad  la  re- 
quired to  be  fenced,  and  the  owner  makes  and 
files  an  affidavit  of  his  ownership  and  of  the 
injury  to  or  destruction  of  his  property  and  its 
value,  and  gives  90  days'  written  notice  to  any 
station  agent,  such  killing  or  destruction  Is  made 
prima  facie  evidence  of  negligence  on  the  ^art 
of  tbe  railway  company.  Section  98  provides 
that  it  shall  not  be  lawful  for  any  person  in 
the  territory  to  allow  his  cattle  to  run  at  large 
from  March  until  October,  inclusive.  Held  that, 
where  an  animal,  at  large  in  violation  of  section 
98,  was  killed  by  a  railroad  train,  tbe  owner 
could  not  recover  its  value  without  proof  of  the 
railroad  company's  negligence.  Independent  of 
section  242,  although  the  land  uoon  which  the 
animal  was  allowed  to  run  at  large  was  not 
agricultural  land,  and  section  98  was  taken  from 
"An  act  for  the  protection  of  agricultural  lands 
In  this  territory." 

[Ed.  Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  fl  1678t  1579;  Dec.  Dig.  |  441.*] 

2.  New  Trial  (8  102*)  — Grounds  — NBWtT 
DiBGOVXBED  BviDENCB— Diligence. 

In  an  action  against  a  railroad  company 
for  killing  an  animal  on  its  track,  the  court 
directed  a  verdict  for  defendant  on  the  ground 
that  Comp.  Laws  N.  M.  1S97  (whei«  the  animal 
waa  killed)  f  98,  forbids  any  owner  to  allow 
his  stock  to  run  at  large  during  certain  months 
of  the  year ;  plaintiff's  animal  being  killed  while 
at  large  in  violation  of  that  statute.  Held,  that 
it.  was  not  error  to  refuse  a  new  trial,  which 
was  requested  on  the  ground  that  plaintiff  had 
discovered  that  the  act  of  the  New  Mexico  Leg- 
islature (Laws  N.  M.  1880,  c.  27).  of  which  sec- 
tion 98  was  a  part,  was  entitlea  "An  act  for 
the  protection  of  agricultural  lands  in  this  ter- 


ritory," and  that  the  act  was  therefore  not  pass- 
ed for  the  protection  of  railroad  companies,  and 
that  the  failure  to  discover  this  in  time  for  the 
original  trial  was  due  to  inability  to  find  a  copy 
of  such  act;  It  being  inconceivable  that  the  act 
could  not  have  been  found  in  the  time  which 
elapsed  between  the  filing  of  the  answer  and 
the  trial. 

[E<d.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  8  210;  Dec.  Dig.  i  102.*] 

Appeal  from  EI  Paso  County  Court ;  Al- 
bert S.  Eylar,  Judge. 

Action  by  James  L.  Porter  against  the  El 
Paso  ft  Southwestern  Itallway  Company.  A 
verdict  was  directed  for  defendant,  and  plain* 
tiff  appeals.    Affirmed. 

Sam  B.  Olllett.  for  appellant  Patterson, 
Buckler  ft  Woodson,  for  appellee. 

JAMES,  C.  J.  This  case,  brought  by  ap- 
pellant to  recover  the  value  of  a  Hereford 
bull,  of  the  value  of  |500  as  alleged,  killed  by 
appellee's  train  In  Dona  Ana  county,  N.  M., 
on  or  about  April  27,  1905,  was  before  this 
court  on  appeal  on  a  previous  occasion,  and 
remanded.  107  S.  W.  927.  At  the  late  trial 
the  county  Judge  directed  a  verdict  for  the 
railway  company. 

The  plaintiff  testified  to  what  was  suffi- 
cient to  show  that  the  animal  was  killed  by 
defendant's  engine  on  April  27,  1905;  that 
he  caused  to  be  served  on  defendant's  agent 
a  notice,  dated  September  27,  1905,  concern* 
Ing  the  killing,  which  Is  conceded  to  have 
been  a  sufficient  notice  under  the  following 
portions  of  the  statutory  law  of  New  Mexico : 

"Within  six  months  after  its  line  of  rail- 
road or  any  part  thereof  which  Is  open  for 
use  to  erect  and  thereafter  maintain  fences 
on  the  side  of  their  railroad,  or  tbe  part 
thereof  open  to  use,  suitable  and  amply  suffi- 
cient to  prevent  cattle,  horses  (etc.)  from 
getting  on  said  railroad,  except  at  crossings 
of  public  roads  and  highways  and  within  the 
limits  of  towns,  cities  and  villages."  Compw 
Laws  1897,  8  241. 

"Whenever  any  cattle,  horses  (etc.)  shall 
be  killed,  injured  or  destroyed  by  any  rail- 
road company  operating  a  railroad  in  the  ter- 
ritory, or  by  its  trains,  cars  or  locomotives 
at  any  point  on  the  line  of  its  road  where  by 
law  such  railroad  Is  required  to  be  fenced 
and  the  owner  of  such  animal  •  •  •  shall 
make  affidavit  of  his  ownership  and  of  tbe 
Injury  or  destruction  of  such  property  and 
the  value  of  the  same,  or  the  amount  of  the 
Injury  done  thereto,  and  file  the  same  with 
and  give  ninety  days'  notice  in  writing  to  any 
station  agent  in  the  management  of  the  busi- 
ness of  such  railroad  company  In  the  county 
where  the  killing,  injury  or  destruction  com- 
plained of  shall  have  been  committed,  such 
killing  or  destruction  is  hereby  made  prima 
fade  evidence  of  negligence  on  the  part  of 
the  railway  company."  Comi*.  Laws  1897,  | 
242. 

Then  this  statute  goes  on  to  provide  that 
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it  the  railway  company  has  not  paid  the  fair 
market  value  of  the  animal,  or  the  actual 
amount  of  the  injury  Inflicted,  within  said 
90  daya,  upon  suit  brought  therefor  Judgment 
shall  he  rendered  against  the  railway  com- 
pany for  the  actual  value  of  the  animal  or 
the  damage  Inflicted,  unless  the  railway  com- 
pany shall  overcome  the  presumption  of  negli- 
gence as  herein  provided,  and  establish  that 
such  killing,  injury,  or  destruction  was  hot 
the  result  of  negligence  on  the  part  of  the 
railroad  company,  or  its  agent,  in  the  man- 
agement of  Its  trains,  can,  or  locomotives. 

Plalntltr  showed  that  this  railroad  had 
been  In  operation  more  than  six  months; 
that  the  track  where  the  bull  was  killed  was 
straight  and  in  open  country;  that  the  kill- 
ing occurred  some  time  during  the  night; 
that  plaintHTs  place  consisted  of  ICO  acres, 
which  did  not  extend  to  the  track;  that  the 
bull  was  not  upon  bis  land  when  killed,  and 
was  at  least  two  miles  from  his  land;  that 
they  had  been  grazing  out  there  on  govern- 
ment land,  permitted  to  graze  around  in  the 
open  country ;  that  plaintiff's  animals  would 
come  up,  and  he  would  feed  them  In  a  corral 
a  while,  and  then  turn  them  out  Plaintiff 
testified  that  there  were  no  bulls  of  that 
character  being  sold  in  the  vicinity,  and  an- 
other witness  testified  that  this  bull  was 
worth  between  $300  and  $400  at  Deming  at 
the  time.  With  this  testimony  the  plaintiff 
rested  his  case  and  defendant  introduced 
the  following  statute  of  New  Mexico:  "Sec. 
98.  From  and  after  the  passage  of  this  act, 
It  shall  not  be  lawful  for  any  person  or  per- 
sons in  this  territory  or  for  any  owner  or 
owners  of  large  stock,  to  allow  the  same  to 
run  at  large  during  the  months  of  March, 
April,  May,  June,  July,  August,  September 
and  October,  nor  under  any  pretext  what- 
ever to  have  them  at  large  on  their  ranches, 
or  herding  ranges,  unless  they  shall  have 
them  under  custody,  during  the  months 
above  specified.  And  every  person  or  persons 
who  shall  violate  the  provisions  of  this  act 
shall  suffer  a  fine  and  costs  as  provided  in 
the  laws  in  force  in  this  territory."  Defend- 
ant also  showed  by  plaintiff  that  he  bought 
the  bull  at  Adan,  N.  M.,  which  was  about  25 
miles  from  his  place  and  nearer  than  Dem- 
ing; that  he  bought  six  bulls,  and  paid  $900 
for  the  six.  Plaintiff  in  this  connection  stat- 
ed that  out  of  the  six  there  was  one  dwarf, 
and  one  yearling,  and  the  other  four  were  big 
bulls.  These  six  bulls  were  plaintiff's  part 
of  a  car  load  bought  in  September,  1904.  In 
the  division,  in  which  he  obtained  six,  th^ 
were  averaged  and  valued  at  $150  apiece 
around,  scrubs  and  everything.  Upon  this 
state  of  evidence  the  peremptory  charge  was 
given  for  the  defendant 

Plaintiff  Is  here  contending,  through  vari- 
ous propositions,  that  he  had  made  a  prima 
fade  case,  by  reason  of  the  statutes  he  plead- 
ed and  proved,  and  was  therefore  entitled  to 
recover  unless  the  presumption  of  negligence 
was  removed  by  defendant,  which  be  con- 


tends was  not  done.  In  determining  the  mer- 
its of  this  position  the  effect  of  the  statute 
introduced  by  defendant  is  to  be  considered. 
It  forbade,  under  a  penalty,  the  allowing  by 
plaintiff  of  his  cattle  to  run  at  large.  In  this 
state,  under  a  statute  making  a  railway  com- 
pany liable  absolutely  for  the  killing  (tf  an 
animal  by  Its  locomotive  or  cars  where  It  has 
failed  to  comply  with  its  duty  to  fence,  it 
has  been  held  that  such  statute  has  no  ap- 
plication to  places  where  there  is  In  force  a 
law  which  makes  the  running  at  large  of  ani- 
mals unlawful  in  a  certain  district  (Railway 
V.  Ck>cke,  64  Tex.  157;  Railway  v.  Dunham, 
G8  Tex.  231.  4  S.  W.  472,  2  Am.  St  Rep.  484; 
Railway  v.  Tolbert  100  Tex.  485,  101  S.  W. 
20G) ;  and  the  same  cases  hold,  and  particu- 
larly the  two  last  named,  that  under  such  cir- 
cumstances the  railway  company  is  liable 
only  where  negllf^nce  on  Its  part  Is  shown 
in  failing  to  use  proper  care  after  the  animal 
is  found  to  be  In  danger.  The  burden  to 
show  this  would  clearly  be  upon  the  plaintiff. 
So  much  for  the  rule  as  it  is  understood  and 
applied  in  this  state. 

The  killing  in  question  occurred  in  another 
Jurisdiction,  where,  as  the  testimony  shows, 
the  two  sections  of  the  Statutes  of  New 
Mexico,  which  plaintiff  Invokes  (sections  241- 
242,  above  shown)  and  section  98,  also  abov« 
shown,  appear  to  have  hem  in  forca  At 
least  there  is  no  suggestion  otherwise.  A»- 
suming,  therefore,  that  they  were  In  force 
at  the  time  of  this  killing,  and  applying  the 
rule  as  adopted  in  this  state  for  the  construc- 
tion of  the  former,  in  view  of  the  latter,  the 
conclusion  must  be  that  section  242  is  not  to 
be  given  effect  in  cases  where  animals  are 
killed  or  Injured  at  places  where  by  law  they 
are  prohibited  from  being  at  large.  We  find 
no  construction  of  said  sections  241-242  by 
the  Supreme  Cionrt  of  New  Mexico,  except 
In  Ry.  Co.  V.  Cazier,  IS  N.  M.  131,  79  Pac. 
714,  which  goes  no  further  than  to  declare 
the  same  as  merely  effecting  a  change  in  a 
rule  of  evidence.  The  effect  to  be  given  said 
sections  in  connection  with  section  08  has 
not  beesx  declared  in  that  territory,  and  we 
see  no  reascm  why  the  decisions  of  our  own 
state  in  regard  to  a  like  situaticm  should  not 
be  our  guide.  We  have  given  due  consider- 
ati(m  to  the  fact  that  this  section  of  the  ter- 
ritory was  sparsely  settled,  and  the  country 
thereabout  grazing  lands,  and  plaintifTs  near- 
est neighbor  was  12  miles  away.  But  seo 
tion  98  clearly  has  application  to  the  entire 
territory. 

It  would  appear  to  have  been  the  policy 
of  the  Legislature  for  some  reason  (probably 
from  what  would  appear  in  the  motion  for 
new  trial),  viz.,  the  protection  of  agricultur- 
al lands  in  the  territory,  to  prohibit  "any 
and  all  owners"  of  cattle,  etc.,  from  allow- 
ing same  to  mn  at  large  during  certain 
months  of  the  year  on  their  ranches  or  herd- 
ing ranges  in  any  part  of  the  territory.  The 
fact  that  the  land  In  this  particular  vicinity 
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was  not  agrlcnltural  did  not  exempt  the  lo- 
cality from  the  operation  of  the  statute.  At 
the  place  where  this  animal  was  killed,  there 
was  no  IncIoBure;  it  was  open  land.  Just 
such  part  of  the  lands  of  the  t^rltory  over 
which  the  statute  (section  98)  made  It  un- 
lawful for  stock  to  be  i>ermltted  to  go  at 
large.  Such  open  and  unlnclosed  portions  of 
the  territory,  through  which  railways  run, 
may  be  small,  or  they  may  be  extensive  In 
areas,  but,  small  or  extensive,  they  fall  with- 
in the  language  and  evident  operation  of  said 
statute.  We,  therefore,  conclude  that  It  was 
necessary  for  plaintiff  to  make  proof  of  de- 
fendant's negligence.  Independently  of  the 
provisions  of  section  242;  and,  as  this  was 
not  done.  It  was  proper  for  the  court  to  di- 
rect the  verdict.  Upon  this  view  of  the  case, 
all  questions  which  concern  only  the  question 
of  value  of  the  animal  are  immaterial. 

One  of  the  grounds  for  a  new  trial  was  for 
newly  discovered  evidence,  which  was  alleg- 
ed to  consist  "in  finding  and  procuring  the 
Session  Acts  of  the  New  Mexico  Legislature 
of  the  year  1880,  from  which  said  section  08 
of  the  Compiled  Laws  of  New  Mexico  (1897 
Compilation)  was  taken,  which  act  Is  enti- 
tled and  Is  in  words  and  figures  as  follows: 

"Chapter  XXVII. 

"An  Act  for  the  Protection  of  Agricultural 
Lands  In  this  Territory. 

"(3ontents. 

"Sec,  1.  Stock  running  at  large  from  March 
to  October  Inclusive  prohibited,  except  In  cus- 
tody." 

Then  follows  section  1,  It  being  the  same 
In  language  as  section  98  above. 

The  motion  claimed  that  It  thus  appears 
from  the  title  of  the  act  that  It  was  passed  for 
the  benefit  of  farmers,  and  not  railroads,  and 
In  the  motion  gives  as  a  reason  for  not  hav- 
ing Introduced  this  act  at  the  trial  that,  soon 
after  defendant's  answer  was  filed  setting  up 
section  98,  plaintiff  was  advised  of  the  ne- 
cessity of  getting  the  Session  Acts  of  1880 
when  this  statute  was  originally  enacted,  and 
thereupon  he  and  his  attorneys  went  to  work 
to  find  same,  and  that  one  of  his  attorneys 
made  especial  effort  to  find  same ;  that  such 
attorney  frequently  reported  to  plaintiff  that 
he  had  visited  ofllces  of  attorneys  In  New 
Mexico,  and  had  searched  for  said  acts,  and 
had  inquired  of  such  lawyers  for  same,  but 
was  unable  to  find  them,  or  find  any  one  who 
knew  the  caption  and  contents  of  same ;  that 
plaintiff  himself  had  Inquired  of  cattle  In- 
spectors of  New  Mexico  where  said  Acts  of 
1880  might  be  found,  also  as  to  the  caption 
and  contents  thereof,  but  that  none  of  them 
knew  anything  about  same  other  than  that  it 
once  existed,  and  that  he  had  made  inquiry 
of  said  Inspectors  because  It  was  their  duty, 
under  the  law  and  Cattle  Sanitary  Board  of 
New  Mexico,  to  familiarize  themselves  with 


the  stodc  laws  of  the  territory,  and  that  nei- 
ther plaintiff  nor  his  attorneys  were  able  to 
find  said  act  ot  1880  until  after  the  trial  of 
this  case,  although  each  had  made  diligent 
search  to  find  the  same. 

The  answer  of  defendant  bears  an  original 
file  mark  September  25,  1906,  and  a  later  one 
as  "Beflled  this  27th  day  of  January,  1909." 
The  trial  occurred  February  27,  1909.  The 
trial  Judge  did  not  err  in  refusing  to  grant  a 
new  trial  for  this  reason.  It  Is  Inconceivable 
that  there  could  be  such  a  difficulty  In  ob- 
taining evidence  of  a  public  statute  of  a  ter- 
ritory as  to  excuse  the  failure  to  procure 
same  in  the  time  that  elapsed  between  even 
the  more  recent  filing  of  the  answer  and  the 
trial.  Moreover,  the  fact  that  in  passing  the 
act  the  Legislature  did  so  in  the  Interest  of 
farmers  does  not  get  away  from  what  the 
act  saw  fit  to  prohibit  to  that  end. 

Judgment  affirmed. 


LOWRT  V.  McDANIEL  et  al. 

(Court   of   Civil   Appeals   of   Texas.     Jan.   7, 
1910.) 

1.  Tbespabs  to  Tst  Tjtlb  (|  10*>— Title  to 

SUPPOBT. 

Title  acquired  under  a  parol  contract  of 
sale,  the  price  being  paid,  and  the  purchaser 
being  placed  in  possession  and  making  valuable 
impi-ovements  on  the  land,  with  the  knowledge 
and  consent  of  the  vendor,  is  sufficient  to  sus- 
tain an  action  of  trespass  to  try  title. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  i  13 ;   Dec.  Dig.  i  10.»] 

2.  Tbespass  to  Trt  TrrtB  ({  25*)— Defense 
OF  State  Demand. 

The  defease  of  state  demand  is  not  avail- 
able in  trespass  to  try  title,  though  the  action 
is  based  on  an  equitable  title. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  «§  30,  31;  Dec.  Dig.  f 
25.*] 

3.  Adverse  Possession  (g  100*)— Constbuc- 
TivE  Possession. 

Defendant,  having  received  a  deed  of  5 
acres,  2  of  which  had  prenoiisly  been  sold  to 
plaintiff  and  sepregated  from  the  balance  of  the 
■~>  acres  long  prior  to  defendant's  deed,  did  not 
acquire  title  by  adverse  possession  to  the  2 . 
acres ;  his  actual  possession  extending  only  to 
the  3  acres,  and  such  possession  not  being  ex- 
tended by  construction  to  the  2  acres. 

(E!d.  Note. — For  other  cases,  see  Adverse  Pos- 
spKsion,  Cent  Dig.  {§  5i7-574;  Dec:  Dig.  i 
100.*] 

4.  Vendob  and  Pubchaseb  (S  229*>— Inno- 
cent PuRCHASEB— Notice. 

Defendant,  when  purchasing  from  C's  heir 
a  5-acre  tract.  Including  2  acres  which  C.  bad 
orally  sold  to  M.,  had  notice,  putting  him  on  in- 
quiry from  his  knowledge  of  the  contents  of  a 
deed  from  C.  to  B.,  describing  the  land  convey- 
ed to  B.  as  beginning  "at  the  N.  R  comer  of  a 
survey  of  two  acres  sold  by  me  in  a  square  out 
of  the  northwest  comer  of  my  tract  to  M." 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  477-494 ;  Dec  Dig.  | 
229.*] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty; L.  B.  Hightower,  Jr.,  Judge. 
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Action  by  Ella  MCDanlel  and  another 
against  M.  W.  Lowry.  Judgment  tor  plain- 
tiffs.   Defendant  appeals.    Affirmed. 

J.  D.  Martin,  for  appellant  Blain  ft  Howtb, 
for  appellees. 

PLBASANTS.  O.  J.  This  is  an  action  of 
trespass  to  try  title  brought  by  appellees  Ella 
McDanlel,  and  Jonas  McDanlel  against  the 
appellant  to  recover  the  title  and  possession 
of  a  tract  of  2  acres  of  land,  a  part  of  the 
A.  Williams  survey  In  Jefferson  county.  The 
defendant  answered  by  general  demurrer,  plea 
of  not  guilty,  and  pleas  of  limitation  of  8,  5, 
and  10  years.  The  trial  In  the  court  below 
without  a  Jury  resulted  In  a  Judgment  In 
favor  of  plaintiffs  for  the  tract  of  land 
claimed  by  them. 

The  facts  disclosed  by  the  record  are  as  fol- 
lows: Plaintiff  Ella  McDanlel  Is  the  widow, 
and  plaintiff  Jonas  McDanlel  is  the  son  and 
sole  heir,  of  Doy  McDanlel,  deceased,  who 
died  in  January,  1908.  The  land  in  contro- 
versy is  a  part  of  a  tract  of  100  acres  for- 
merly owned  by  Spencer  Cole,  deceased.  In 
18S7  Doy  McDanlel,  who  was  then  the  hus- 
band of  the  plaintiff  Ella  McDanlel,  pur- 
chased from  Spencer  Cole  the  2  acres  of  land 
in  controversy.  This  sale  was  verbal,  but 
McDanlel  paid  for  the  land,  and  was  placed 
In  possession  thereof  by  Cole,  and  made  valu- 
able Improvements  thereon  with  the  knowl- 
edge and  consent  of  Cole,  and  the  title  to  the 
land  thereby  became  vested  In  said  McDanlel. 
After  his  purchase  McDanlel  resided  on  the 
land  with  his  wife  until  1892,  when  he  moved 
to  an  adjoining  county,  where  he  resided  for 
a  number  of  years.  He  returned  to  the  neigh- 
borhood of  this  land  several  years  before 
this  suit  was  brought,  but  he  did  not  reside 
on  the  land  after  1^2,  except  for  a  brief 
period,  the  exact  date  of  which  is  not  shown. 
The  2  acres  purchased  from  Cole  by  McDanlel 
was  segregated  and  described  at  the  time  of 
the  purchase,  and  in  a  subsequent  deed,  ex- 
ecuted by  Spencer  Cole  to  Reuben  Benn,  the 
land  conveyed  to  Benn  Is  described  as  begin- 
ning "at  the  N.  E.  comer  of  a  survey  of  two 
acres  sold  by  me  In  a  square  out  of  the  north- 
west comer  of  my  tract  to  Doy  McDanlel." 
On  January  18, 1902,  appellant  purchased  from 
Jim  Cole,  the  sole  heir  of  Spencer  Cole,  who 
died  prior  to  said  date,  a  tract  of  S  acres  of 
land,  which  includes  the  2  acres  in  controver- 
sy. This  deed  gives  the  outside  boundaries 
of  the  5  acres  thereby  conveyed,  but  does  not 
refer  to  the  2-acre  subdivision  thereof  claimed 
by  appellees.  The  deed  from  Spencer  Cole  to 
Benn,  before  mentioned,  was  on  record  at 
the  time  appellant  bought  the  5  acres  from 
Jim  Cole,  and  he  testified  that  he  saw  and 
read  this  deed  before  be  bought  the  land. 
His  testimony  as  to  this  is  as  follows:  "I  ex- 
amined the  records,  and  found  no  deed  to  that 
tract  (th«  two  acres  in  controversy).  I  read 
all  the  deeds  on  record  from  Spencer  Cole. 
1  read  the  deed  to  Beuben  Benn.    I  mean 


the  deed  to  Beuben  Benn  that  calls  for  the 
2  acres  of  land."  Upon  his  purchase,  or  a 
month  or  two  thereafter,  appellant  went  into 
possession  of  a  portion  of  the  5  acres  under 
bis  deed  from  Jim  Cole,  which  was  duly  re- 
corded, and  had  remained  in  continuous  pos- 
session, paying  all  taxes  thereon,  up  to  the 
time  of  the  trial.  The  suit  was  filed  in  Feb- 
ruary, 1008.  The  actual  possession  and  oc- 
cupancy of  appellant  under  his  deed  from 
Jim  Cole  has  at  no  time  extended  to  any 
part  of  the  Z-acre  tract  in  controversy,  but 
has  been  restricted  to  other  portions  of  the 
5  acres  conveyed  by  said  deed.  The  original 
Spencer  Cole  tract  of  land,  of  which  the  land 
in  controversy  is  a  part,  is  in  shape  of  a 
parallelogram,  and  the  description  of  the  2 
acres  sold  to  Doy  McDanlel  as  "two  acres 
in  a  square  out  of  the  northwest  comer"  of 
said  tract  accurately  identifies  and  describes 
said  2  acres.  Upon  these  facts,  which  are 
undisputed,  no  other  Judgment  than  one  in 
favor  of  the  plaintiffs  could  have  been  prop- 
erly rendered,  and  it  would  serve  no  useful 
purpose  to  discuss  the  several  assignments 
of  error'  in  detail. 

There  is  no  merit  In  the  contention  that 
plaintiffs'  suit  was  a  stale  demand  at  the 
time  the  suit  was  filed.  The  tiUe  acquired 
by  Doy  McDanlel  under  the  parol  sale  was 
a  perfect  and  superior  title  to  the  land  suf- 
ficient to  sustain  a  claim  of  title  In  an  action 
of  trespass  to  try  title,  and  it  Is  well  settled 
that  against  such  a  title,  whether  it  should 
be  technically  regarded  as  an  equitable  or 
a  legal  title,  the  defense  of  stale  demand  is 
not  available.  Land  Co.  v.  Hyland,  8  Tex. 
Civ.  App.  601,  28  S.  W.  211;  Lumber  Co.  v. 
Plnckhard,  4  Tex.  Civ.  App.  671,  23  S.  W. 
720,  1015;  Lochridge  v.  Corbett,  31  Tex.  Civ, 
App.  682,  73  S.  W.  96;  Betzer  v.  Goff,  35  Tex. 
Civ.  App.  408,  80  S.  W.  671;  Lyster  v.  Leigh- 
ton,  36  Tex.  Civ.  App.  62,  81  S.  W.  1033. 

The  defense  of  limitation  was  not  made  out 
because  the  possession  of  the  defendant  did 
not  extend  to  any  part  of  the  2-acre  tract 
in  controversy,  and  said  2  acres  having  been 
segregated  from  the  balance  of  the  6  acres 
claimed  by  defendant  under  his  deed  from 
Jim  Cole,  long  prior  to  the  execution  of  said 
deed,  possession  of  the  remainder  of  the  5- 
acre  tract  by  the  defendant  could  not  be  ex- 
tended by  constmction  to  the  2  acres  in  con- 
troversy. Turner  v.  Moore,  81  Tex.  206,  16 
S.  W.  929;  Blaske  t.  Settegast  (recently  de- 
cided by  this  court)  123  8.  W.  220. 

The  contention  that  appellant  was  an  in- 
nocent purchaser  for  value  without  notice 
of  appellees'  title  Is  also  without  merit. 
Having  been  informed  by  the  recitals  In  the 
deed  from  Spencer  Cole  to  Benn,  which  he 
admits  he  read  before  he  purchased  the  land 
from  Jim  Cole,  that  the  land  In  controversy 
had  been  sold  to  McDanlel,  he  was  put  upon 
notice  of  appellees'  title;  or  at  all  events  he 
had  notice  of  such  facts  as  required  a  rea- 
sonably prudent  person  to  make  Inquiry 
as  to  whether  the  land  had  been  sold  to  Mc- 


Digitized  by 


Google 


712 


124  SOUTHWESTERN  BEPORTEB. 


(Tex. 


Daniel  as  recited  In  said  deed,  and  It  cannot 
be  donbted  from  the  evidence  that  any  rea- 
sonable inquiry  on  his  part  would  have  re- 
sulted In  full  knowledge  by  him  of  appellees' 
claim. 

The  Judgment  of  the  court  bdow  la  af- 
firmed. 

Affirmed. 


BROUSSARD  et  al.  r.  LAWSON. 

(Court  of  CStII  Appeals  of  Texas.  Dec.  9,  1909. 
On  Appellee's  Motion  for  Rehearing,  Jan.  6, 
1910.  Rehearing  Denied  Appellants  Jan.  27, 
1810) 

1.  Injunction  (|  241*)— Bond— Enfobceuknt 

IN  Injunction  Suit. 

Plaintiff  sued  to  enjoin  a  sale  under  execu- 
tion, and  defendant  filed  an  amended  answer 
against  plaintiif  and  the  sureties  on  the  injunc- 
tion bond,  alleging  that  the  property  levied  on 
bad  been  transferred  to  plaintiff  by  her  husband, 
a  judgment  debtor,  in  fraud  of  his  creditors  and 
especially  of  defendant,  and  that  the  property 
had  been  turned  over  to  the  husband  and  the 
sureties,  and  had  been  disposed  of  by  them  for 
their  mutual  benefit,  and  prayed  for  dissoInti(m 
of  the  injunction  and  for  judgment  against  plain- 
tifF  and  the  sureties  for  the  amount  due  on  the 
judgment,  and  for  damages  and  costs.  Defend- 
ant filed  a  supplemental  answer,  alleging  that 
since  filing  the  amended  answer  plaintiff  bad 
died  intestate  and  insolvent,  that  her  husband 
had  been  adjudicated  a  bankrupt  and  discharged 
from  all  his  debts,  and  prayed  to  dismiss  his 
cross-bill  as  to  said  plaintiff  and  to  prosecute 
the  same  against  the  sureties.  Held,  that  there 
was  no  error  in  permitting  defendant  to  dismiss 
as  to  plaintiff  and  prosecute  his  cross-bill  against 
the  sureties  on  the  Injunction  bond. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  8  644;  Dec.  Dig.  8  241.  •] 

2.  Injunction  (8  241*)— Bond— BNFOBcrantKT 

IN  Injunction  Suit— Parties. 

Where  a  married  woman  sues  to  restrain 
the  sale  of  property  under  an  execution  against 
her  husband  on  the  ground  that  the  property 
belongs  to  her,  and  alleges  that  her  husband  re- 
fuses to  join  in  the  suit,  and  defendant  subse- 
quently files  a  cross-bill  against  her  and  her 
sroreties  on  the  injunction  bond,  it  is  proper  to 
refuse  her  prayer  that  her  husband  be  made  a 
party  defendant  to  the  cross-bill. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  8  544 ;    Dec.  Dig.  8  241.»] 

8.  Injunction  (8  Ml*)- Bond— Enfokcement 
,     IN  Injunction  Suit— Pabties. 

Plaintiff  having  died  insolvent,  it  was  not 
necessary  to  bring  in  her  heiis  or  other  repre- 
sentatives, although  the  injunction  bond  binds 
the  sureties  to  pay  such  damages  as  should  be 
adjudged  against  her, 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  8  544;   Dec.  Dig.  8  241.*] 

4.  Execution  (8  172*)— Actionb  to  Bestbain 
—Burden  of  Pboof. 

In  a  suit  by  a  married  woman  to  enjoin 
the  sale  of  property  on  an  execution  against  her 
husband,  plaintiff  claimed  that  the  property  had 
been  transferred  to  her  by  her  husband  in  sat- 
isfaction of  a  note  for  an  indebtedness  for  prop- 
erty belonging  to  her  separate  estate,  and  that 
she  held  the  property  under  a  bill  of  sale.  Beld, 
that  the  burden  was  on  plaintiff  to  show  the 
Indebtpdness  of  her  husband  to  her,  the  execu- 
tion of  the  note  and  of  the  bill  of  sale,  and  that 
this  burden  was  satisfied  by  the  introduction  of 


'  the  note  and  bill  of  sale,  and  Oiose  instruments 
were  competent  to  establish  an  Indebtedness  and 
the  sale  ol  the  property  to  her  in  satisfaction 
thereof,  unless  rebutted  by  competent  evidence. 

[Ed.  Note.— For  other  cases,   see  Execution. 
Cent,  Dig.  8  632;    Dec.  Dig.  8  172.*] 

5.  FaAUDUI.EN»  CONVKTANCES  (8  118»)— CON- 
VEYANCE BY  Husband  to  Wife- Pbefeb- 

ENCE. 

The  transfer  of  property  by  a  debtor  to  his 
wife  to  pay  an  indebtedness  to  her  is  not  fraudu- 
lent if  no  more  property  is  transferred  than  is 
reasonably  sufficient  to  satisfy  the  debt,  as  a 
falling  debtor  has  the  right  to  prefer  one  or 
more  of  his  creditors  to  the  exclusion  of  others. 
[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  380;    Dec.  Dig.  | 

llo.  J 

6.  Execution  rt  172*)— Actions  to  Restrain 
— Grounds— Burden  of  Proof. 

A  wife  is  entitled  to  have  the  injunction 
against  the  sale  of  property  on  an  execution 
against  her  husband  perpetuated  on  a  showing 
that  she  owned  the  property  at  the  time  of  the 
levy,  and  that  it  had  been  transferred  to  her 
by  her  husband  in  satisfaction  of  an  indebted- 
ness, unless  defendant  shows  that  tlie  transfer 
to  her  was  in  fraud  of  creditors,  which  he  could 
do  by  showing  that  the  debtor  was  not  indebted 
to  his  wife,  or  that  the  property  conveyed  was 
greater  in  value  than  was  reasonably  neceasary 
to  satisfy  the  debt 

[Ed.  Note.— For  other  cases,  see  Execution. 
Cent  Dig.  8  532;   Dec.  Dig.  8  17Z»] 

7.  Fraudulent  Conveyances  (8  146*)  — 
Transfer  bt  Husband  to  Wife— Posses- 
sion BY  Husband. 

Under  Rev.  St  1895,  art.  2967,  providing 
that  a  husband  shall  have  the  sole  management 
of  all  of  his  wife's  separate  property,  that  a 
debtor,  after  transferring  a  growing  crop  of  rice 
to  his  wife,  remains  in  possession  of  and  man- 
ages it,  and  that  accounts  with  the  owner  of 
the  land  on  wtiich  the  crop  transferred  was  rais- 
ed was  kept  in  the  name  of  the  husband  as  they 
had  been  kept  previous  to  the  transfer,  does 
not  indicate  that  the  transfer  was  simulated  and 
fraudulent. 

[Ed.  Note.— For  other  eases,  see  Fraudulent 
Conveyances,  Cent  Dig.  8  456;  Dec.  Dig.  I 
14o.'J 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;  W.  H.  Pope,  Judge. 

Action  by  OttUie  Womack  against  D.  B. 
Lawson  to  enjoin  the  sale  of  property  un- 
der an  execution.  Defendant  filed  a  cross- 
bill against  plaintiff  and  J.  E.  Broussard  and 
A.  F.  Goodhue,  sureties  on  plaintiff's  injunc- 
tion bond,  and  later  dismissed  his  crossbill 
as  to  plaintiff.  Decree  for  cross-plaintiff, 
and  the  sureties  appeal.  Reversed  and  re- 
manded. 

A.  D.  Lipscomb,  for  appellants.  J.  Earl 
Preston,  for  appellee. 

BEESE,  J.  D.  B.  Lawson,  appellee,  having 
a  Judgment  of  the  county  court  of  Grimes 
county  against  C.  M.  Womack,  on  July  24. 
1903,  had  an  execution  thereon  levied  by  the 
sheriff  of  Jefferson  county  on  a  crop  of  rice 
planted  and  growing  upon  300  acres  of  land, 
which  the  said  C.  M.  Womack  had  rented 
from  the  Beaumont  Irrigation  Company.  The 
execution  was  returned  for  want  of  time  to 
make  the  sale,  and  a  venditioni  exponas  is- 
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saed  tmder  wbldi  the  sheriff  was  ordered 
to  make  aale,  and  to  deUver  posseaBlon  to  the 
purchaser.  This  snlt  was  then  Instituted 
against  Lawson  and  the  sheriff  by  OttiUe 
Womack,  wife  of  C.  M.  Womack,  to  enjoin 
the  sale  of  the  property  rmder  the  execution. 
It  was  alleged  that  the  husband  bf  plaintiff 
refused  to  Join  her  in  the  suit,  and  she  ask- 
ed to  be  allowed  to  prosecute  the  same 
alone.  The  rice  crop  was  alleged  to  be  of  the 
value  of  $5,000  and  to  be  separate  property 
of  plaintiff,  who  further  alleged  that  she 
was  unable  to  give  a  claimant's  bond  for 
trial  of  the  right  of  property.  On  October 
6,  1903,  a  temporary  Injunction  was  granted, 
the  plaintiff  executing  an  Injunction  bond  In 
Ute  sum  of  $1,000,  with  J.  E.  Broussard  and 
A.  F.  Goodhue  as  sureties.  The  sheriff  an- 
swered by  general  dmial  November  4,  190<L 
On  January  5,  1906,  Lawson  filed  an  amend- 
ed answer,  containing  a  general  demurrer 
and  special  exception  to  the  Jurisdiction  of 
the  court,  on  the  ground  that  the  writ  of  in- 
junction should  have  been  returned  to  the 
county  court  of  Grimes  county.  The  answer 
also  contained  general  denial  and  special  de- 
nial of  plalntUTs  ownership  of  the  property, 
with  the  allegations  that  the  conveyance  of 
the  same  to  her  by  C.  M.  Womack,  if  any 
such  was  ever  made,  was  In  fraud  of  his 
creditors  and  especially  of  defendant;  that, 
upon  the  Issuance  and  service  of  the  Injunc- 
tion, the  rice  crop  had  been  turned  over  to 
the  said  0.  M.  Womack  and  the  sureties  on 
his  bond,  and  had  been  disposed  of  by  them 
for  their  mutual  ben^t  With  much  full- 
■  ness  of  averment  It  Is  charged  that  plaintifTs 
claim,  the  Injunction,  and  subsequent  pro- 
ceedings was  the  result  of  a  fraudulent  con- 
spiracy between  plaintiff  and  her  said  hus- 
band to  defeat  the  Just  and  lawful  attempt 
of  defendant  to  subject  the  same  to  his  said 
debt  There  is  a  prayer  for  the  dissolution 
of  the  Injunction  and  for  Judgment  against 
plaintiff  and  the  said  sureties  for  the  amount 
shown  to  be  due  upon  his  said  Judgment, 
and  for  his  damages  and  costs  and  general 
r^ef. 

On  November  15,  1907,  Lawson  filed  a  fur- 
ther supplemiental  answer,  alleging  that  since 
the  filing  of  the  amended  answer  Ottllle 
Womack  had  died  Intestate  and  wholly  and 
totally  insolvent,  leaving  no  estate  whatever, 
separate  or  community,  and  that  there  had 
been  no  administration  on  her  estate;  that 
since  filing  the  suit  the  said  C.  H.  Womack 
hadbeen  adjudicated  a  bankrupt,  and  had  been 
regularly  discharged  from  all  his  debts.  Upon 
these  facts,  he  prayed  the  court  to  permit 
him  to  dismiss  his  cross-bill  as  to  the  said 
plaintiff  and  to  prosecute  the  same  against 
the  said  sureties  on  her  injunction  bond,  and 
that  be  have  Judgment  against  them  for  ^he 
amount  of  his  original  debt.  To  the  amend- 
ed answw  and  cross-bill  of  Lawson  filed  Jan- 
nary  5, 1906,  Broussard  and  Goodhue  on  March 
8, 1906,  filed  their  answer  containing  general 


demurrer  and  general  denial,  and,  further 
answering,  they  denied  specially  the  charge 
of  collusion  and  fraud  on  their  part,  alleging 
that  they  became  sureties  on  Mrs.  Womack's 
Injunction  bond  under  the  belief  In  good 
faith  that  she  was  the  owner  of  the  crop  of 
rice  In  question  by  a  bona  fide  assignment 
and  transfer  of  the  same  by  her  said  hus- 
band; that  the  said  Ottllle  Womack  Is  now 
out  of  Jefferson  county,  and  they  do  not 
Imow  where  either  she  or  her  said  husband 
are  to  be  found,  and  that  both  of  them  are 
wholly  insolvent  and  unable  to  respond  in 
damages  In  any  sum  whatever  In  this  suit; 
and  that  It  Is  necessary  for  the  said  sureties 
to  defend  the  said  cross-bill  for  their  own 
protection.  It  is  further  alleged  that  the 
said  rice  crop  was  grown  on  land  leased  from 
the  Beaumont  Irrigation  Company,  and  that, 
even  If  the  said  C.  M.  Womack  had  been  the 
owner  of  the  same,  yet  the  same  would  have 
been  wholly  valueless  to  any  one  who  should 
have  purchased  the  same  at  execution  sale 
against  him,  because  wholly  Immature  and 
requiring  constant  care,  and  a  stranger  to 
the  rental  contract  would  not  have  been  ad- 
mitted to  the  possession  of  the  land.  It  Is 
further  alleged  that  the  beneficial  Interest  of 
the  tenant,  whether  0.  M.  Womack  or  the 
said  Ottllle  Womack,  had  been  entirely  ab- 
sorbed In  payment  of  claims  of  the  landlord 
for  land  rent,  water  rate,  and  for  advances 
to  be  used  In  making  the  crop,  which  amount- 
ed to  more  than  the  value  of  the  Interest  of 
the  tenant  On  March  8,  1906,  the  plaintiff, 
Ottllle  Womack,  filed  a  supplemental  peti- 
tion, answering  the  original  cross-bill  of  de- 
fendant, Lawson,  alleging  that  she  is  a  mar- 
ried woman,  living  with  her  husband,  and 
pleading  In  abatement  of  said  cross-bill  the 
failure  to  make  her  said  husband  a  party 
thereto.  The  case  came  on  for  trial  Decem- 
ber 5,  1908,  without  a  Jury,  and  resulted  In 
a  judgment  for  defendant,  Lawson,  on  his 
cross-bill  against  Broussard  and  Goodhue  for 
the  amount  of  his  original  Judgment  against 
O.  Bit  Womack,  with  interest  and  costs.  All 
demurrers  and  exceptions  were  overruled. 
Preliminary  to  the  Judgment  proper  and  a 
part  thereof  Is  the  following  recital  and  or- 
der: "Thereupon  the  plalntUTs  attorney  sug- 
gested the  death  of  the  plaintiff,  and  that 
her  legal  represoitatlves  had  not  been  made 
parties.  And  It  further  being  made  to  ap- 
pear to  the  court  that  the  death  of  plaintiff 
had  been  suggested  to  the  court  more  than 
a  year  ago,  and  the  cause  continued  to  make 
parties,  the  defendant,  Lawson,  dismissed  bis 
cross-bill  against  the  jilalntlff,  alleging  the 
Insolvency  of  the  plaintifTs  estate,  and  ask- 
ed leave  to  proceed  on  his  cross-bill  against 
A.  F.  Goodhue  and  J.  B.  Broussard,  the  sure- 
ties on  the  injunction  bond  of  the  plaintiff 
OttiUe  Womack.  It  was  ttierefore  ordered 
by  the  court  that  the  case  of  Ottllle  Womack 
against  B.  D.  Lawson  and  Has  Landry  be 
dismissed,  and  that  the  cross-bill  of  the  de- 
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fendant,  Lawson,  against  the  plaintiff,  Ot- 
tlUe  Womack,  be  dismissed  and  the  case  pro- 
ceed to  trial  on  the  cross-bill  of  the  said  D. 
B.  LawBon  against  the  sureties  on  said  in- 
junction bond,  A.  F.  Goodhue  and  J.  K 
Broussard,  to  all  of  which  the  said  A.  F. 
Goodhue  and  J.  E.  Broussard  excepted." 

There  are  no  conclusions  of  fact  in  the 
record,  but  from  the  statement  of  facts  we 
make  the  following  findings:  The  recovery 
of  judgment  by  appellee  against  C.  M.  Wom- 
ack and  the  issuance  and  levy  of  execution 
and  issuance  of  order  of  sale  were  estab- 
lished as  alleged.  The  crop  of  rice  levied 
upon  was  growing  upon  land  rented  by 
Womack  from  the  Beaumont  Irrigation  (Com- 
pany, of  which  Broussard  was  general  man- 
ager and  Goodhue  president.  Upon  the  grant- 
ing of  the  Injunction  OttUle  Womack  execut- 
ed a  bond  in  statutory  form  payable  to  ap- 
pellee in  the  sum  of  |1,000.  By  the  terms 
of  the  rental  contract  the  landlord  was  to 
have  one-half  of  the  crop  as  compensation 
for  water  furnished  and  rent  of  land.  They 
also  made  advances  to  the  tenant  In  money 
and  supplies  for  the  purpose  of  enabling  him 
to  plant,  cultivate,  and  gather  the  crop.  The 
evidence  shows  that  after  setting  aside  to 
the  landlord  his  half  of  the  crop  the  one- 
half  left  for  the  tenant  was  not  sufficient 
to  pay  his  Indebtedness  to  the  landlord,  but 
it  Is  not  shown  that  all  of  this  Indebtedness 
was  for  advances  such  as  were  covered  by 
the  statutory  lien.  On  the  contrary,  the  evi- 
dence would  support  the  conclusion,  which 
we  make,  In  deference  to  the  judgment,  that 
there  was  a  sufficient  amount  of  the  ten- 
ant's half,  after  paying  to  the  landlord  all 
such  Indebtedness  as  is  shown  to  have  been 
made  to  enable  the  tenant  to  plant,  culti- 
vate, and  harvest  the  crop,  to  cover  the 
amount  of  the  Judgment  rendered. 

On  January  1,  1903,  C.  M.  Womack  execut- 
ed to  his  wife,  Mrs.  Ottille  Womack,  bis 
promissory  note  for  $0,500,  reciting  therein 
that  he  was  indebted  to  her  in  that  amount 
for  certain  items  of  property,  her  separate 
estate,  inherited  from  her  mother,  giving  the 
amount  of  each  Item  of  said  property  which 
had  been  appropriated  and  used  by  him.  On 
May  1,  1903,  the  said  Womack  executed  to 
the  said  Ottille  a  bill  of  sale  of  certain  per- 
sonal property  including  said  crop  of  grow- 
ing rice,  and  reciting  therein  that  it  was  in 
satisfaction  of  the  note  aforesaid.  The  rice 
crop  referred  to  in  this  instrument  is  the 
same  now  In  controversy.  After  the  execu- 
tion of  thl9  bill  of  sale,  C.  M.  Womack  re- 
mained In  possession  of  the  crop  of  rice,  at- 
tending to  the  cultivation  and  harvesting  of 
the  same.  Prior  to  the  execution  of  the  bill 
of  sale,  C.  M.  Womack  had  an  account  with 
bis  landlord  for  supplies,  and  after  its  execu- 
tion this  account  was  kept  in  his  name; 
supplies  being  charged  to  him.  There  was 
no  evidence  offered  to  Impeach  the  note  or 
bill  of  sale,  or  to  show  fraud  in  the  same, 


unless  the  facts  of  Womack's  remainlnK  In 
possession,  and  the  keeping  of  the  accounts 
In  bis  name,  are  suffici^it  for  that  purpose. 
Nor  was  there  evidence  outside  of  the  pa- 
pers themselves  to  show  the  indebtedness 
from  Womack  to  his  wife. 

Under  the  case  as  thus  presented,  we  do 
not  think  the  court  erred  in  permitting  ap- 
pellee to  dismiss  as  to  Ottille  Womack  and 
to  prosecute  bis  cross-bill  against  the  sureties 
on  the  injunction  bond.  Mrs.  Womack  hav- 
ing sued,  without  joinder  of  her  husband,  op- 
en the  express  all^ation  that  he  refused  to 
Join,  it  was  proper  to  refuse  her  prayer  that 
be  be  made  a  party  defendant  to  appellee's 
cross-bill. 

It  was  alleged  by  both  aroellants  and  ap- 
pellee that  Mrs.  Womack  was  entirely  In- 
solvent Her  death  had  been  suggested  more 
than  a  year  before  the  trial  and  leave  granted 
to  make  her  representatives  parties,  but  no 
st^m  had  been  taken  to  have  this  done.  In 
these  circumstances  there  could  have  been 
no  useful  purpose  served  by  bringing  in  her 
heirs  or  other  representatives.  Nor  is  this 
conclusion  affected  by  the  terms  of  the  In- 
junction bond  binding  the  sureties  to  pay 
such  damages  as  should  be  adjudged  against 
her.  The  first  and  second  assignments  of  er- 
ror, presenting  these  questions,  are  overruled. 

The  third  and  fifth  assigrnments  present  er- 
ror for  which  the  Judgment  must  be  reversed. 
The  burden  was  upon  Mrs.  Womack  to  es- 
tablish the  allegations  of  her  i)etltion  with 
regard  to  the  indebtedness  of  her  husband  to 
her,  the  execution  of  the  note,  and  of  the 
bill  of  sale.  This  burden  was  satisfied  by  the 
Introduction  of  these  instruments;  and  they 
sufficed,  unless  rebutted  by  evidence,  compe- 
tent and  sufficient  for  that  purpose  to  estab- 
lish the  Indebtedness  and  the  sale  of  the  crop 
of  rice  In  satisfaction  tb^^of.  Tbe  fact  that 
Womack  was  indebted  to  appellee,  and  that 
the  effect  and  the  purpose  of  the  transfer  of 
the  property  to  his  wife  was  to  pay  his  debt 
to  her,  and  thereby  defeat  its  appropriatioo 
to  the  payment  of  other  debts,  does  not  ren- 
der such  transfer  fraudulent  A  falling  debt- 
or has  an  undoubted  right  to  prefer  one  or 
more  of  his  creditors,  to  tbe  exclusion  of 
others,  and  upon  the  face  of  the  papers  this 
is  what  Womack  did.  Of  course,  it  would  be 
necessary  to  the  validity  of  such  transfer  that 
he  really  owed  his  wife  the  debt  set  out  in 
the  papers,  and  that  he  transferred  to  her 
no  more  property  than  was  reasonably  suffi- 
cient In  value  to  satisfy  the  debt  Having 
thus,  by  the  Introduction  of  the  note  and  bill 
of  sale,  made  a  prima  facie  case  of  ownership 
in  herself  of  the  crop  of  rice  at  the  time  of 
the  levy,  she  was  entitled  to  have  tbe  injunc- 
tion perpetuated  unless  defendant  rebutted 
this  prima  fade  case  by  showing  that  the 
transfer  was  in  fraud  of  creditors.  This  he 
could  do  by  showing  that  Womack  was  not 
Indebted  to  his  wife,  or  that  the  property  con- 
veyed was  greater  In  value  than  was  reason- 
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ably  neceeaary  to  satisfy  the  debt  No  evi- 
dence was  Introduced  to  establish  either  fiict 
Appellee  seems  to  rely  solely  upon  the  fact 
that  Womack  was  In  possession  of  the  crop, 
managing  the  business,  after  the  execution  of 
the  bill  of  sale,  and  so  remained,  and  that 
the  accounts  were  continued  in  his  name.  If 
the  case  were  other  than  a  sale  by  the  hus- 
band to  the  wife,  these  facts  would  be  con- 
sidered badges  of  fraud,  which,  unless  ex- 
plained satisfactorily,  would  authorize  the 
conclusion  that  the  transfer  was  simulated 
and  fraudulent  But  not  so  In  this  case.  By 
statute  it  Is  provided  that  during  the  mar- 
riage the  husband  shall  have  the  sole  man- 
agement of  all  of  the  wife's  separate  prop- 
erty. Rev.  St  1895,  art  2967;  Brown  v. 
Brown,  61  Tex.  56;  Clay  v.  Power,  24  Tex. 
304.  His  possession  Is  la  no  wise  inconsistent 
with  her  ownership,  but  on  the  contrary,  is 
exactly  what  would  be  expected  If  the  trans- 
fer to  her  were  with  the  utmost  good  faith. 
It  was  both  his  right  and  duty  to  continue 
to  manage  tiie  business  of  cultivating  and 
harvesting  the  crop.  Nor  was  it  we  think, 
an  indication  of  fraud  that  the  accounts  be- 
tween the  tenant  and  the  landlord  continued 
to  be  kept  as  they  had  been  previous  to  the 
transfer,  in  the  name  of  C.  M.  Womack.  The 
entire  Indebtedness  was  secured  by  the  crop, 
and  C.  M.  Womack  continued  to  be  the  man- 
ager. 

Our  conclusion  Is  that  from  the  undisputed 
evidence  Mrs.  Womack  must  be  held  to  have 
been  the  owner  of  the  property  levied  upon. 
In  such  case  it  was  not  subject  to  the  execu- 
tion, and  the  appellee  was  not  entitled  to  re- 
cover on  his  cross-bill,  having  suffered  no 
damage.  The  question  of  the  right  of  Mrs. 
Womack  to  resort  to  the  writ  of  injunction 
upon  the  grounds  alleged  is  not  presented  by 
the  record.  The  trial  court  overruled  all  de- 
murrers and  exceptions,  and  no  objection  Is 
made  to  his  ruling. 

For  the  errors  indicated,  the  judgment  will 
be  reversed.  The  evidence  appears  to  have 
been  fully  developed.  The  judgment  should 
have  been  for  appellants,  which  judgment  is 
here  rendered. 

Reversed  and  rendered. 

On  Appellee's  Motion  for  Rehearing. 

The  motion  for  rehearing  filed  by  appellee 
is  overruled.  Upon  further  consideration  of 
the  record,  however,  we  have  concluded  that 
the  cause  should  be  remanded  for  a  new  trial 
In  accordance  with  the  opinion  herein  ren- 
dered. We  are  Inclined  to  think  that  we 
were  In  error  in  rendering  judgment  for  ap- 
pellants on  the  ground  that  the  evidence  up- 
on the  contested  Insues  had  been  fully  de- 
veloped. 

The  judgment  of  the  trial  court  Is  there- 
fore reversed,  and  the  cause  remanded. 


FORD  V.  HOUSTON  &  T.  O.  R.  CO. 

(Court  of  Civil  Appeals  al  Texas.    Jan.  15, 

1910.) 

1.  Appeal  aro  Ebbob  (g  154*)— Right  of  Re- 
view—Effect  OF  Taking  Nonsuit. 

Where  plalntift  takes  a  nonsuit  because  of 
a  milng  which  prevents  recovery,  he  may  have 
such  ruling  reviewed  by  an  appeal  from  the 
judgment  refusing  to  set  aside  the  nonsuit  and 
reinstate  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  966;   Dec.  Dig.  §  i54.»] 

2.  Raiuboads  (8  398*)— INJUBT  from  Frioht- 
BNINO  Animals  Neab  Tback— Evidence  of 
Negligence. 

Evidence  held  to  show  that  the  noise  from 
escaping  steam  which  frightened  plaintiff's  tenm 
causing  It  to  run  away  and  injure  him  was  the 
ordinary  and  usual  noise  made  by  steam  escap- 
ing from  the  safety  valve  of  a  steam  engine. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  1356;   Dec.  Dig.  8  89a*] 

3.  Railroads  (g  360*)— Liability  fob  Injubt 
FBOM  Frightened  Animals  Neab  Track. 

A  railroad  company  is  not  liable  for  per- 
sonal injuries  resulting  from  plaintiff's  team 
running  away  on  taking  fright  at  the  ordinary 
noise  of  escaping  steam  from  a  locomotive  as 
plaintiff  was  passing  on  a  traveled  way  near  the 
company's  yards. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1242;  Dec.  Dig.  §  360.*] 

4.  Railroads  (g  381*)- Liability  fob  Injuby 

FROM    FBIOHTENED   ANIMALS   NSAB  TBACK— 

Contributory  Negligenxe. 

One  who  voluntarily  undertakes  to  drive 
near  railroad  yards  for  his  own  convenience, 
rather  than  to  drive  further  around,  assumes  the 
risk  of  his  team  becoming  frightened  at  steam 
suddenly  escaping  from  a  locomotive. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1291%  ;    Dec.  Dig.  g  381.*J 

Appeal  from  District  Court  Limestone 
County;  H.  B.  Davlas,  Judge. 

Action  by  J.  M.  Ford  against  the  Houston 
&  Texas  Central  Railroad  Company.  De- 
fendant had  judgment  and  plaintiff  appeals. 
Affirmed. 

A.  B.  Rennolds,  for  appellant  Baker,  Botts, 
Parker  &  Garwood,  Williams  &  Bradley,  and 
O.  L.  Stribllng,  for  appellee. 

TALBOT,  J.  Appellant  Ford,  sued  the 
ai)pellee  to  recover  damages  for  personal 
injuries  alleged  to  have  been  received  by 
him  through  the  negligence  of  appellee  in 
permitting  steam  to  escape  from  one  of  its 
engines  left  standing  unattended  on  a  side 
track  In  Its  yards  at  the  town  of  Mcxia  near 
"a  public  way  of  travel  on  defendant's  right 
of  way,"  which  frightened  appellant's  mules 
drawing  a  wagon  in  which  he  was  riding, 
causing  said  mules  to  run  away  and  throw 
appellant  from  the  wagon  and  Injure  him. 
The'  defendant  pleaded  general  and  special 
demurrers,  which  were  by  the  court  over- 
ruled, a  general  denial,  and  contributory 
negligence.  A  jury  was  impaneled,  the  evi- 
dence introduced,  and  the  attorney  for  the 
plaintiff  made  the  opening  argument  where- 
upon the  court  announced,  in  the  presence 
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and  hearing  of  the  Jury,  "that  be  did  not 
believe  that  nnder  tbe  pleadings  and  proof 
there  was  liability  in  damages  to  plaintiff 
shown  against  defendant  railroad  company, 
and  that  the  court  would  peremptorily  in- 
struct the  jnry  to  find  for  the  defendant," 
and  this  the  court  would  have  done,  as 
shown  by  bUl  of  exceptions,  but  for  tbe  fact 
that  counsel  for  plaintiff  upon  the  court's 
announcement,  as  stated,  made  a  motion 
that  plaintiff  be  permitted  to  take  a  nonsuit, 
which  motion  was  granted  and  the  cause 
dismissed.  The  plaintiff  excepted  to  the 
court's  action  in  announcing  that  he  would 
Instruct  a  verdict  for  tbe  defendant  and  in 
refusing  to  submit  the  issues  of  fact,  as  in- 
sisted upon  by  him,  for  the  determination 
of  the  jury,  and  In  due  time  filed  a  motion 
to  reinstate  his  case.  This  motion  was 
overruled,  and  from  the  ruling  of  the  court 
the  plaintiff  appealed. 

Appellee  moves  this  court  to  dismiss  the 
appellant's  appeal  and  strike  tbe  case  from 
the  docket  of  tbe  court,  because,  as  claim- 
ed, this  court  Is  without  Jurisdiction  to  try 
and  determine  the  appeal  for  tbe  reason  that 
the  nonsuit  taken  by  appellant  in  the  dis- 
trict court  was  voluntary  and  not  taken  un- 
der such  coercion  as  entitles  him  to  an  ap- 
peal from  such  Judgment. 

We  think  the  action  of  tbe  court  in  an- 
nouncing that  appellant  had  failed  to  show 
any  liability  on  the  part  of  appellee  for  the 
alleged  Injuries  sustained  by  bim,  and  that 
be  would  instruct  a  verdict  for  the  appellee, 
was  practically  the  same  as  if  such  direction 
had  been  given  before  appellant  took  a  non- 
suit; and,  after  such  action  of  the  court, 
it  was  not  obligatory  upon  appellant,  In  or- 
der to  avail  himself  of  the  right  of  appeal, 
to  permit  a  verdict  to  go  against  bim.  We 
understand  the  rule  to  be  in  this  state  that 
when  the  plaintiff  is  surprised  by  a  ruling 
of  the  court,  which  practically  prevents  a 
recovery  by  him,  be  is  not  compelled  to  pro- 
ceed with  tbe  trial,  but  may  take  a  nonsuit, 
and  may  then  move  to  set  aside  the  nonsuit 
and  reinstate  the  case;  and,  If  the  action 
of  the  court  necessitating  such  course  be 
erroneous  and  tha  motion  to  reinstate  Is 
overruled.  Its  Judgment  may  be  revised  on 
appeal.  If  tbe  ruling  of  the  court  is  not 
erroneous,  the  motion  to  reinstate  Is  ad- 
dressed to  the  discretion  of  the  court,  and  its 
refusal  is  not  error.  Huston  v.  Berry,  3 
Tex,  235;  Easterling  v.  Blythe,  7  Tex.  210, 
66  Am.  Dec.  45;  Osborne  v.  Scott,  13  Tex. 
69;  Lockett  v.  Railway  Co.,  78  Tex.  211,  14 
S.  W.  664.  We  are  of  tbe  opinion  the  court 
did  not  err  in  refusing  to  reinstate  appel- 
lant's cause  for  the  reason  that  tbe  evidence 
was  Insufficient  to  authorize  a  finding  by  the 
Jury  that  appellee  was  responsible  for  the 
accident  resulting  in  the  Injuries  of  which 
appellant  complains.  The  petition  stated  a 
good  cause  of  action,  and  appellee's  demur- 
rers were  therefore  properly  overruled,  but 


the  evidence  falls  to  raise  an  Issue  of  fact 
upon  the  ground  of  negligence  alleged  upon 
which  a  recovery  Is  sought  to  be  had.  It  is 
not  claimed  that  an  unusual  quantity  of 
steam  escaped  from  tbe  engine  and  caused 
the  team  to  become  frightened,  but  that  the 
team  became  frightened  at  tbe  noise  made 
thereby.  It  appears  that  appellee's  locomo- 
tive engine  from  which  It  is  alleged  the 
steam  escaped,  causing  appellant's  mules  to 
take  fright,  was  standing  on  one  of  Its 
tracks  in  tbe  railroad  yards  In  the  town  of 
Mexia,  not  very  far  from  a  traveled  way, 
which  had  been  used  by  tbe  people  for  many 
years,  along  tbe  railroad  right  of  way,  but 
not  near  a  public  street  or  street  crossing 
of  said  city;  that  the  noise  made  by  the  es- 
cape of  steam  from  said  engine  at  the  time 
appellant's  mules  became  frightened  and 
ran  away  was  about  as  loud  as  Is  usually 
made  by  tbe  escape  of  steam  from  an  en- 
gine. 

Appellant  testified:  "On  the  right-hand 
side  of  the  road  that  I  went  down  was  a 
small  building  that  was  used  for  a  boteL 
Right  south  of  that  was  the  Rotan  Grocery 
bouse.  *  •  ♦  As  I  was  coming  down 
that  road,  when  I  got  about  even  with  the 
Rotan  Grocery  bouse,  tbe  engine  that  was 
standing  on  the  track  there  popped  off  steam. 
The  engine  made  about  tbe  usual  noise  that 
engines  make  when  they  pop  off  steam.  The 
engine  that  I  was  looking  at  was  the  one 
that  popped  off  steam.  I  was  not  quite  op- 
posite the  engine  when  It  popped  off  steam. 
I  do  not  know  exactly  bow  far  this  road  that 
I  traveled  down  was  from  the  engine,  it 
was  about  60  or  80  feet.  I  have  been  going 
to  Mexta  for  the  last  20  years.  I  have  been 
across  the  depot  grounds  frequently.  When 
the  steam  popped  off  in  that  engine  stand- 
ing there,  my  team  began  to  run.  I  could 
not  tell  you  exactly  the  kind  of  noise  that 
engine  made.  It  was  a  loud  noise,  just 
about  the  usual  noise  an  engine  generally 
makes  when  tbe  steam  escapes  and  pops  off. 
I  could  not  describe  tbe  kind  of  racket  that 
it  made,  except  that  It  popped  off  steam.  I 
could  not  tell  you  exactly  the  kind  of  noise 
the  engine  made  when  It  popped  off  steam. 
It  was  pretty  loud;  about  as  loud  as  an  en- 
gine generally  makes  when  tbe  steam  es- 
capes through  automatic  pop  valves.  Ev- 
erybody In  this  country  has  beard  them,  but 
I  could  not  Just  describe  tbe  noise  they 
make.  Nearly  every  one  In  this  country  has 
heard  the  racket  they  always  m^ke."  Then 
be  was  asked:  "Did  tbe  engine  make  that 
noise  when  it  was  standing  there?  Was  It 
unusually  loud  in  that  respect?"  To  which 
he  answered,  "Yes,  sir."  On  cross-examina- 
tion plaintiff  testified;  "I  suppose  I  was 
somewhere  between  60  and  80  feet  from  it 
when  it  first  popped  off  steam.  I  stated  on 
direct  examination  this  morning  that  tbe 
noise  this  engine  was  making  was  the  usual 
noise  engines  make  in  popping  off  steam. 
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Tbat  is  as  near  as  I  can  describe  it  It  cer- 
tainly was  the  ordinary  and  nsual  noise  tliat 
everybody  lias  lieard  engines  make  wben 
popping  off  steam.  There  was  nothing  nn- 
usnal  about  that"  This  is  all  the  testimony 
In  the  record  relative  to  the  character  of 
noise  made  by  the  engine  when  it  popped 
ofl  steam;  and  the  answer,  "Yes,"  made  by 
the  plaintiff  to  the  two  questions :  "Did  the 
engine  make  that  noise  when  it  was  stand- 
ing there?"  "Was  it  onusually  loud  in  tbat 
respect?"  was  evidently  intended  as  an  af- 
llrmatlve  answer  to  the  first  of  said  ques- 
tions. This  is  made  certain  by  the  subse- 
quent positive  statement  of  the  witness,  In 
which  he  declares:  "It  certainly  was  the 
ordinary  and  osnal  nolae  that  everybody  has 
heard  engines  make  when  popping  off  steam. 
There  was  nothing  unusual  about  that" 

The  grounds  of  appellant's  motion  to  re- 
instate are,  in  substance,  simply  that  the 
evidence  was  sufficient  to  require  the  sub- 
mission of  his  case  to  the  Jury,  and  there- 
fore the  trial  court  erred  in  falling  to  so  sub- 
mit it  upon  proi>er  Instruction,  applying  the 
law  to  the  facts.  No  claim  or  showing  was 
made  tbat  his  case  could  be  strengthened  on 
another  trial,  and  from  the  testimony  adduc* 
ed  we  think  it  conclusively  appears  that  the 
noise  created  by  the  escape  of  steam  from 
appellee's  engine  at  which  appellant's  mules 
took  fright  was  no  more  than  the  usual  and 
ordinary  noise  that  an  engrlne  makes  when 
steam  escapes  therefrom,  and  such  only  as 
Is  reasonably  incident  to  its  safe  and  proper 
managemont  This  being  true,  liability  can- 
not be  predicated  upon  the  fright  taken  by 
appellant's  mules  at  such  noise,  and  appel- 
lant having  failed  to  show  that  testimony 
existed  which  he  could  probably  procure  up- 
on another  trial,  and  which  would  authorize 
a  verdict  against  appellee  in  his  favor,  his 
motion  to  reinstate  was  properly  refused.  It 
Is  well  settled  that  railway  companies  may 
without  subjecting  themselves  to  the  charge 
of  negligence  for  so  doing  make  such  noises 
with  their  engines  as  are  necessarily  inci- 
dent to  their  safe  operation,  and  that  one 
who  approaches  In  close  proximity  thereto 
has  no  right  to  assume  that  it  will  remain 
quiet  and.  If  such  assumption  is  Indulged 
and  the  team  driven  becomes  frightened  at 
such  noise,  the  person  Injured  thereby  will 
not  be  heard  to  complain.  In  such  case  it 
Is  said  that  "liability  would  no  more  grow 
ont  of  fright  created  by  such  a  cause  than 
could  liability  be  predicated  upon  fright  pro- 
ceeding from  the  ordinary  appearance  of  a 
locomotive  in  the  absence  of  noise."  Railway 
Co,  V.  Belt  24  Tex.  Civ.  App.  281,  59  S.  W. 
60T.  In  support  of  his  contention  that  the 
facts  shown  were  sufScient  to  warrant  a 
finding  of  negligence  and  consequent  liabil- 
ity on  appellee's  part  appellant  has  cited  the 
cases  of  Railway  Co.  v.  Tranb,  19  Tex.  Civ. 
App.  125,  47  S.  W.  282,  and  Railway  Co.  v. 
Cardwell.  67  &  W.  157,  decided  by  this  court; 


but  the  case  at  bar  is  easily  distinguished 
from  those  cases,  in  that  In  each  of  them 
the  engine  was  at  or  near  a  street  or  pnblic 
road  crossing  and  the  noise  made  by  the  es- 
cape of  the  steam  was  unusual.  In  this  case 
the  engine  was  not  at  or  near  such  a  crossing, 
and  the  undispated  evidence  chows  that  the 
noise  made  by  it  was  the  usual  noise  and 
necessarily  incident  to  its  safe  management 
At  most  the  engine  was  left  near  a  passway 
on  appellee's  right  of  way  commonly  used  by 
the  public  with  its  acquiescence  or  consent, 
and  appellant  in  driving  along  this  way  was 
a  mere  licensee. 

There  is  another  reason,  we  think,  why 
the  court  was  authorized  to  Instruct  a  ver- 
dict for  the  defendant  in  this  case,  and  there- 
fore did  not  err  in  refusing  to  reinstate  the 
same  on  the  showing  made  by  appellant 
therefor.  It  is  manifest  from  appellant's 
testimony  that  he  knew  the  way  traveled  by 
him  along  appellee's  right  of  way  was  dan- 
gerous, and  it  Is  fairly  Inferable  therefrom 
that  there  was  another  or  other  ways  by 
which  the  cotton  yard  in  the  town  of  Mexla, 
and  to  which  he  was  going,  could  have  been 
reached  without  incurring  the  risk  of  hav- 
ing his  team  frightened  by  noises  made  by 
appellee's  engines  or  trains.  In  speaking  of 
driving  along  appellee's'  right  of  way  he 
says:  "I  did  take  chances  on  getting  through 
there.  I  thought  I  could  get  through  all 
right  I  did  not  know  of  any  other  street 
and  crossing,  and,  of  course^  I  had  to  risk 
some  chances  in  going  through  there.  I 
could  have  gone  clear  around,  bnt  I  went 
through  there  because  it  was  a  little  nearer. 
I  had  gone  through  there  before."  Appellant 
did  not  have  an  absolute  right  as  one  pass- 
ing over  a  street  or  public  road  crossing,  to 
drive  along  appellee's  right  of  way,  bnt  sim- 
ply a  permission  or  license  to  do  so.  In 
Railway  Co.  v.  Matthews,  100  Tex.  68,  93 
S.  W.  1068,  our  Supreme  Court  in  speaking 
of  the  principle  as  applied  to  persons  walk- 
ing along  a  railroad  track,  when  the  same 
was  so  generally  used  that  It  might  be  deem- 
ed that  they  had  a  license  to  use  the  track 
for  the  purpose  of  a  foot  passage,  said:  "An 
implied  permission,  such  as  is  claimed,  to 
use  a  railroad  track  as  a  foot  path,  may  re- 
lieve the  person  enjoying  it  of  the  imputa- 
tion of  being  a  trespasser,  but  it  does  not  re- 
lieve the  place  of  its  Inherent  dangers,  nor 
exempt  the  traveler  from  the  duty  to  act 
with  ordinary  prudence.  When  he  voluntari- 
ly chooses  the  dangerous  pathway,  instead 
of  a  safe  one  'beside  It  we  can  see  no  escape 
from  the  condnsion  that  he  Is  guilty  of  neg- 
ligence, if  there  be  no  Justifying  or  excusing 
circumstances."  It  would  seem  that  this 
doctrine  is  peculiarly  applicable  to  the  facts 
of  this  case.  Appellant  according  to  hia 
own  testimony,  knew  that  in  driving  along 
appellee's  right  of  way  he  would  be  exposed 
to  danger ;  that  he  could  have  avoided  such 
danger  by  slight  Inconvenience,  bat  he  did 
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not  choose  to  do  It  On  the  contrary,  he 
Yoluntarlly  assamed  the  hazard  of  going 
along  appellee's  right  of  way  near  Its  en- 
gines and  trains,  knowing  that  it  was  usual 
for  steam  to  escape  from  the  engines  mak- 
ing ]u8t  such  noise  as  frightened  bis  mules 
on  the  occasion  in  question.  Therefore  the 
Injury  received  by  him  as  the  result  of  each 
noise  must  be  attributed  to  his  failure  to 
exercise  ordinary  care  for  his  own  safety, 
which  precludes  a  recoTcry.  Bailway  Co.  ▼. 
Byrd  (Sup.)  115  S.  W.  1163,  20  L.  E.  A.  (N. 
S.)  429;  Railway  Co.  t.  Mathis,  101  Tex. 
342,  107  S.  W.  530. 

The  views  expressed  dispose  of  the  whole 
case,  and  assignments  relating  to  the  court's 
refusal  to  give  certain  charges  need  not  be 
discussed. 

The  Judgment  of  the  court  below  is  af- 
firmed. 


McLAIN  et  al.  ▼.  PATH  et  al. 

(Court  of  Civil   Appeals  of  Texas.     Jan.   13, 

19ia    On  Motion  for  Rehearing,  Feb. 

3,  1910.) 

1.  EXECUTOBS  AKD  Administbatobs  (|  470*)— 

Settlement  op  Estate  —  Pbesumptious — 

Lapse  of  Tuce. 

Under  Rev.  St.  1895,  art  1882,  providing 
that,  when  letters  testamentary  have  once  been 
granted,  any  pereon  interested  may  proceed  after 
any  lapse  of  time  to  compel  a  settlement  when 
it  does  not  appear  that  the  administration  has 
been  closed,  the  administration  is  not  dosed 
until  the  discharge  of  the  administrator. 

[Ed.  Note.— For  other  canes,  see  Executors 
and  Administrators,  Cent  Dig.  f  2014;  Dec 
Dig.  S  470.»] 

2.  Executors  and  Administbatobs  (|  137*)— 
Sale  op  Peesonaltt— What  IiAW  Governs. 

Where,  18  years  after  letters  of  administra- 
tion were  granted,  but  before  final  settlement 
the  admin&tratrix  sold  a  land  certificate  be- 
longing to  the  estate,  her  rights  and  duties  in 
regard  to  the  sale  are  governed  by  the  law  in 
force  at  the  time  of  sale,  and  not  at  the  time 
letters  were  taken  out. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  |  137.*] 

8.  Public  Lands  ({  174*)  — Land  Cebtiti- 

OATEs  —  Natubb  of  Pbofebtt  —  "Pebsonai, 

Pbopertt." 

Lend  certificates  prior  to  their  location  are 
"personal  property,"  which  may  be  transferred 
as  any  other  chattel. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  8  552 ;   Dec.  Dig.  {  174.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  634«-^3o8 ;  vol.  8,  p.  7753.] 

4.  Executors  and  Administrators  (J  148*)— 
Sale  of  Pebsonaltt— Oollatbbal  Attack. 
Where  a  sale  of  land  certificate  by  an  ad- 
ministratrix is  collaterally  attacked,  it  devolves 
on  the  attacking  parties  to  show  the  absence 
of  some  essentiiu  element,  or  the  existence  of 
some  fact  that  would  destroy  the  validity  of 
the  transaction. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  S  148.*] 


5.  EXKCUTORS  Ain>  ADMiniSTBATOBS  (i  158*) — 

Sale  of  Pebsonaltt- Necbssitt  of  Obdeb 

OF  Codbt. 

Under  Paschal's  Dig.  arts.  5612,  5613, 
5629-5631,  5633,  5698,  5771,  relatmg  to  settle- 
ment of  estates  of  decedents  and  the  sale  of 
property  of  the  estate,  which  do  not  specifically 
require  that  an  order  of  court  be  had  for  the 
sale  of  personalty,  the  transfer  of  a  land  cer- 
tificate by  an  administratrix  ^fore  her  dischaise 
is  valid  without  an  order  of  court,  though  made 
18  years  after  letters  were  taken  out 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  634,  635; 
Dec.  Dig.  §  158.*] 

6.  Husband  and  Wife  (|  276*)— CoMifUNiTT 

Interest— Sufficiency  of  Conveyance. 
Where  the  administratrix  of  an  estate  was 
also  the  widow,  a  sale  by  her  of  a  certificate 
for  a  league  and  labor  of  land  by  a  conveyance 
reciting  that  she  sold  as  wife,  widow,  and  admin- 
istratnx,  and  conveyed  unto  the  grantee  for  a 
consideration  paid  a  certain  Bounty  warrant  of 
her  husband  of  which  he  had  perfect  title,  and 
that  she  also  further  conveyed  unto  the  said 
grantee  a  league  and  labor  land  certificate,  etc., 
was  sufficient  to  convey  her  community  interest 
in  such  latter  certificate. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §  1038 ;   Dec.  Dig.  S  276.*] 

Appeal  from  District  Court  Panola  Coun- 
ty; W.  C.  Buford,  Judge. 
.  Suit  by  Julia  A.  McLaln  and  others  against 
Alphonso  Pate  and  others.  From  the  Judg- 
ment rendered,  all  parties  appeal.  Reversed 
and  remanded. 

B.  W.  Priest  for  appellants  Mrs.  Julia  A. 
McLaln  and  T.  B.  Cone.  J.  H.  Long,  for  ap- 
pellant W.  N.  Hutto.  H.  N.  Nelson  and  M. 
E.  Richardson,  for  appellees. 

HODGES,  J.  This  suit  was  instituted  by 
Julia  A.  McLaln  and  others  In  1908  against 
Alphonso  Pate,  Dave  Sholar,  and  W.  N.  Hut- 
to, In  the  form  of  trespass  to  try  title,  to  re- 
cover certain  premises  described  in  the  peti- 
tion. Sholar  disclaimed  any  interest  in  the 
land.  Hutto  claimed  a  portion,  which,  by 
agreement  of  the  parties,  was  set  off  to  him 
in  the  final  disposition  of  the  case,  and  Al- 
phonso Pate  is  shown  to  have  been  the  ten- 
ant of  the  appellees.  Later  in  the  proceed- 
ings E.  B.  Selgler  filed  a  plea  of  interven- 
tion, claiming  the  land;  and  still  later  W.  N. 
Selgler,  Mrs.  E.  A.  Warren,  Florence  E. 
Walker,  Mrs.  Ada  Green,  and  Mrs.  XTmma 
Turner,  all  Joined  by  their  husbands,  filed  a 
plea  of  Intervention,  alleging  ownership  of 
the  land  and  the  tenancy  of  Pate.  Upon  the 
conclusion  of  the  testimony,  the  court  in- 
structed a  verdict  in  favor  of  the  appellants 
for  one  half  of  the  land  sued  for,  and  in 
favor  of  the  appellees  for  the  other  half. 
All  parties  complain  of  this  action  of  the 
court  and  have  assigned  error. 

The  testimony  shows  that  the  land  in  con- 
troversy was  located  by  virtue  of  a  certifi- 
cate for  a  league  and  labor  of  land  issued  to 
Mitchell  Carpenter  in  1838.  In  November, 
1840,  Carpenter  conveyed  the  certificate  and 
all  right  to  the  land  that  might  be  located 
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thereunder  to  W.  N.  Selgler,  through  whom 
the  appellees,  Interveners  below,  claim  title. 
W.  N.  Selgler  died  without  ever  having  lo- 
cated the  certificate.  In  March,  1854,  his 
wife,  Julia  Ann  Selgler,  was  appointed  ad- 
ministratrix of  his  estate  by  the  probate 
court  of  Smith  county.  It  does  not  appear 
from  the  record  before  ns  whether  she  ever 
made  a  final  settlement  of  the  estate  and 
procured  a  discharge  from  the  probate  court 
In  1872  she  conveyed  the  certificate  to  J. 
K.  Williams  by  the  following  Instrument  of 
writing:  "The  State  of  Texas,  County  of 
Smith:  Know  all  men  by  these  presents, 
that  I,  Julia  Ann  SIgler,  wife,  widow  and 
Admrx.  of  the  estate  of  my  husband  Wm.  N. 
SIgler,  deceased,  of  Tyler,  Texas,  I  being 
now  a  resident  of  Tyler,  Texas,  have  this 
day  contracted,  bargained  and  sold,  and  by 
these  presents  do  bargain,  sell  and  convey 
unto  the  said  John  K.  Williams  of  the  coun- 
ty of  Harrison  and  state  of  Texas,  for  the 
consideration  of  the  sum  of  five  hundred  dol- 
lars, to  me  In  hand  paid  by  the  said  J.  K. 
Williams  (the  receipt  of  which  is  hereby  ac- 
knowledged), with  a  perfect  title  as  was 
vested  in  my  said  husband,  the  following 
land  titles  (viz.):  my  said  husband,  Wm.  N. 
Slgler's  bounty  warrant  No.  2464,  Issued  by 
the  Adit  Genl.  of  the  state  of  Texas,  for 
(S20)  three  hundred  and  twenty  acres  of 
land,  said  Williams  being  fully  authorized 
to  obtain  from  the  Commr.  of  the  Genl.  Land 
Office  said  certificate,  and  the  patent  to  the 
lands  located  by  virtue  thereof  at  said  Wil- 
liams' own  discretion,  and  also  I,  the  said 
Julia  A.  SIgler,  further  convey  unto  the 
said  J.  K.  Williams  for  the  aforesaid  con- 
sideration, one  League  and  Labor  Land  cer- 
tificate, the  Headright  of  M.  Carpenter,  No. 
60,  class  No.  1,  Issued  by  the  board  of  land 
commissioners  for  San  Augustine  county, 
for  one  league  and  labor  of  land  conveyed 
by  the  said  Mitchell  Carpenter  to  my  said 
husband  Wm.  N.  Sigler  with  all  and  singu- 
lar the  lands  located  by  virtue  of  the  same 
and  the  Comr.  of  the  Genl.  Land  Office  is 
hereby  authorized  to  Issue  patent  to  the  said 
J.  K.  Williams  in  his  own  name  and  to  give 
blm  full  control  of  said  certificate  and  trans- 
fers the  lands  or  patent  secured  by  virtue 
of  the  same  unto  the  said  J.  K.  Williams, 
his  heirs,  administrators,  executors  and  as- 
signs with  all  the  appurtenances  thereunto 
belonging  or  In  any  wise  appertaining.  In 
testimony  whereof  I  hereunto  set  my  hand 
and  seal,  using  scrowl  for  seal,  this  the  23 
day  of  April,  A.  D.  1872,  one  thousand  eight 
hundred  seventy-two.  Julia  A.  SIgler.  lU 
S.]" 

It  must  be  conceded  that  the  appellants 
hold  under  a  perfect  chain  of  transfers  from 
Williams,  and  that,  if  Williams  by  the  con- 
veyance above  mentioned  acquired  a  title  to 
the  entire  interest  represented  by  the  certifi- 
cate, they  are  entitled  to  recover  the  land 
aned  for.    Upon  its  face  the  deed  purports 


to  convey  the  entire  Interest  In  the  certtfl- 
cate  without  any  reservation  as  "the  wife, 
widow,  and  administratrix  of  *  •  •  Wm. 
N.  SIgler,"  deceased.  This  language  is  broad 
enough,  if  the  power  existed,  to  convey,  not 
only  the  community  Interest  of  Mrs.  Selgler, 
but  that  of  her  deceased  husband's  estate. 
Her  authority  to  make  the  conveyance  is  at- 
tacked upon  the  ground  that  the  record  falls 
to  show  any  order  of  the  probate  court  di- 
recting the  sale,  or  approving  the  sale  after 
it  was  made.  About  18  years  had  elai)sed 
between  her  appointment  and  the  date  of 
the  sale.  Under  the  rule  adopted  by  the 
courts  prior  to  the  passage  of  the  act  of 
1870  (Laws  1870,  c.  81;  Rev.  Civ.  St  1895, 
art  1882),  it  would  in  such  an  event  be  pre- 
sumed that  administration  bad  been  dosed, 
and  that  she  was  at  that  time  without  au- 
thority to  further  act  as  the  representative 
of  the  estate.  But  since  the  enactment  of 
the  provision  above  referred  to  no  such  pre- 
sumption will  be  Indulged,  and  an  adminis- 
tration will  not  be  regarded  as  closed  till 
the  administrator  is  discharged.  Blackwell 
V.  Blackwell,  86  Tex.  207,  24  S.  W.  889; 
Branch  v.  Hanrlck,  70  Tex.  781,  8  S.  W.  SS&. 
The  facts  in  evidence  showed  but  few  of  the 
proceedings  In  the  probate  court  concenilng 
the  Selgler  estate.  There  were  orders  set- 
ting aside  certain  property  to  the  widow  and 
minor  children  requiring  the  administratrix 
to  make  and  exhibit  and  show  cause  why 
she  should  not  pay  costs,  and  another  con- 
tinuing till  the  next  term  "the  case  of  Julia 
A.  Selgler  for  final  settlement  and  distribu- 
tion." The  Inventory  returned  did  not  con- 
tain the  certificate  in  question.  Whether 
there  was  ever  any  supplemental  Inventory 
returned  does  not  appear.  There  was  evi- 
dence which  was  undisputed  that  the  pro- 
bate records  of  Smith  county  had  been 
searched,  and  no  other  orders  or  records  per- 
taining to  this  administration  could  be  found. 
This  testimony  would  seem  to  negative  the 
existence  of  any  order  discharging  the  ad- 
ministratrix, as  well  as  any  authorizing  the 
sale  of  the  certificate.  But  was  such  an  or- 
der as  that  last  named  needed  to  convey 
a  good  title  to  the  certificate  at  the  time  the 
sale  purports  to  have  been 'made?  If  we 
cannot  Indulge  the  presumption  from  mere 
lapse  of  time  that  the  administration  was 
closed  In  1872,  and  upon  that  ground  ques- 
tion the  right  of  Mrs.  Selgler  to  further  act 
In  her  representative  capacity,  the  logical 
Inference  from  the  testimony  is  that  the  ad- 
ministration had  not  been  closed.  If  it  had 
not,  then  she  was  still  clothed  with  all  the 
rights  and  powers  of  an  administrator.  Her 
rights  and  powers  and  the  validity  of  her 
acts  must  be  determined  by  the  law  In  force 
at  the  time  she  made  this  conveyance.  The 
probate  law  In  force  at  the  time  of  her  ap- 
pointment in  1854  had  been  superseded  by 
the  act  of  August  15, 1870,  which  latter  was 
still  In  force  at  the  time  of  ber  conveyance 
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of  the  certificate  to  WUllams.  Pascbal's  Dig. 
art  6462  et  seq.;  Gammel's  Laws  of  Texas, 
<141.  This  act  did  not  require  the  adminis- 
trator to  obtain  an  order  of  the  probate 
court  to  sell  the  ];>ersonal  property  of  the 
decedent,  except  in  certain  cases.  The  fol- 
lowing provlsiona  of  that  act  appear  to  gov- 
ern the  rights,  duties,  and  powers  of  admin- 
istrators pertinent  to  this  inquiry: 

"Art  6612.  (144)  The  personal  property 
passes  to  the  executor  or  administrator,  to 
be  disposed  of  as  hereinafter  provided  for, 
unless  otherwise  ordered  by  the  court;  and 
a  sale  of  such  property  cannot  be  attadced, 
except  for  fraud  in  the  purchaser. 

"Art  6613.  (145)  Real  property  merely 
passes  to  the  possession  of  the  executor  or 
administrator,  to  be  preserved  and  hired  or 
rented,  as  provided  in  sections  one  hundred 
and  fifty  and  one  hundred  and  fifty-one,  to 
be  sold  by  order  of  the  court,  if  necessary, 
for  the  payment  of  debts  under;  and  if  not 
required  to  be  sold  for  the  payment  of  debts, 
to  be  distributed  or  delivered  up  to  the  per- 
sons oititled  to  the  remainder  of  the  estate." 

"Art  6629.  (161)  The  executor  or  admin- 
istrator, as  soon  as  practicable  after  the  ap- 
praisement, shall  sell,  at  public  or  private 
sale,  all  the  personal  property  belonging  to 
the  estate,  except  property  exempt  from  forc- 
ed sale,  specific  legacies,  and  personal  prop- 
erty necessary  to  carry  on  a  plantation  or 
manufactory,  giving  such  credit  as  he  may 
deem  most  advantageous  to  the  estate,  not 
exceeding  six  months,  and  taking  notes,  with 
one  or  more  sufficient  sureties,  for  the  pur- 
chase money. 

"Art  6630.  (162)  If  any  testator  direct 
his  personal  estate,  or  any  part  thereof,  not 
to  be  sold,  the  same  shall  be  reserved  from 
sale,  unless  such  sale  be  necessary  for  tha 
payment  of  debts. 

"Art  6631.  (163)  The  executor  or  admin- 
istrator shall  keep,  or  cause  to  be  kept,  a 
true  account  of  the  sales  made,  making  a  list 
thereof,  specifying  each  article  sold,  the  price 
for  which  it  was  sold,  and  the  name  of  the 
purchaser,  and  shall  annex  to  such  list  an 
affidavit  showing  that  It  is  a  true  account 
of  the  sales  made  by  him  at  the  time  sped- 
fled,  and  shall  Ble  it  within  thirty  days  after 
the  sale.  Such  accounts  shall  be  recorded, 
after  allowing  one  term  for  objections  to  be 
made  thereto." 

"Art  6633.  (166)  The  executor  or  adminis- 
trator may  sell  any  of  the  personal  property 
of  the  estate  at  private  sale,  if  it  appear  to 
him  to  be  for  the  interest  of  the  estate ;  but 
he  shall  be  responsible  for  its  being  sold  for 
a  fair  price,  and  shall  make  return  of  such 
sale  within  thirty  days." 

"Art  668&  (230)  If  any  person  desire  to 
obtain  the  possession  merely  of  real  prop- 
erty, or  to  recover  personal  property,  it  is 
■offldent  to  make  the  executor  or  adminis- 
trator a  party.  But  the  title  to  land  cannot 
b*  affected  by  a  recovery  in  such  suit" 


"Art  6771.  (804)  AU  proceedings  in  rela- 
tion to  the  settlement  partition,  and  distri- 
bution of  estates  of  deceased  persons,  that 
now  remain  unsettled  In  the  county  courts* 
where  the  administration  has  been  commenc- 
ed, shall  be  transferred  to  the  district  court 
of  the  same  county,  and  shall  be  concluded 
under  the  provisions  of  this  act:  Provided, 
tliat  no  remedy  to  which  a  creditor  is  aid- 
tied  under  the  provisions  of  the  laws  hereto- 
fore in  force  shall  be  impaired  by  this  act 
Proceedings  heretofore  had  in  the  county 
courts  in  matters  of  probate  may  be  revised 
by  motion  in  the  district  court  specifying 
the  errors  or  insularities  sought  to  be  cor- 
rected, giving  ten  days'  notice  thereof  to  the 
party  or  parties  adversely  interested." 

From  the  foregoing  it  will  be  seen  that 
there  is  no  provision  requiring  the  adminis- 
trator to  procure  an  order  from  the  probate 
court  as  a  prerequisite  to  the  sale  of  personal 
property.  Land  certificates  prior  to  their 
location  have  always  been  treated  by  our 
courts  as  personal  property,  which  may  be 
transferred  as  any  other  chattel.  Dodge  y. 
Litter,  73  Tex.  322,  11  S.  W.  331 ;  Melton  v. 
Turner,  38  Tex.  84.  The  objection  to  this 
conveyance  from  Mrs.  Seigler  to  Williams 
being  in  the  nature  of  a  collateral  attack  on 
the  sale,  it  devolves  upon  the  appellees  to 
show  the  absence  of  some  essential  element 
or  the  existence  of  some  fact  that  would  de- 
stroy the  validity  of  the  transaction.  Flak 
T.  Norvel,  9  Tex.  18,  58  Am.  Dec.  128;  Hur- 
ley V.  Barnard,  48  Tex.  87 ;  Lyne  v.  Sanford, 
82  Tex.  63,  19  S.  W.  847,  27  Am.  St  Rep.  852. 
This  not  having  been  done,  we  must  hold 
that  the  sale-  from  Mrs.  Seigler  as  the  ad- 
ministratrix of  W.  N.  Seigler's  estate  bad 
the  l^al  effect  of  passing  title  to  whatever 
interest  in  the  certificate  belonged  to  that 
estate. 

We  also  think  the  language  is  sufficiently 
comprehensive  to  convey  her  community  in- 
terest, and  thus  invest  WUllams  with  the  en- 
tire ownership.  It  follows  from  this  that 
the  appellants  had  shown  title  to  all  of  the 
land  sued  for,  and  that  the  court  erred  in 
the  instruction  given  to  the  Jury. 

In  view  of  the  fact  that  upon  another  trial 
there  might  be  other  evidence  obtained  bear- 
ing upon  the  issues  involved,  we  have  thou^t 
it  proper  to  remand  the  cause  for  another 
trial.  The  Judgment  of  the  district  court  Is 
therefore  reversed,  and  the  cause  remanded. 

Motion  for  Rehearing. 

In  their  motion  for  rehearing  the  appellees 
appear  to  rely  upon  the  assumption  that  ar- 
ticle 1882,  Rev.  Civ.  St,  did  not  become  the 
law  till  1896.  This  provision  originated  In 
1870,  and  appears  as  section  46  of  the  acts 
of  August  15th  of  that  year  (Laws  1870,  & 
81).  At  that  time  it  read  as  follows:  "But 
where  letters  testammtary  or  of  administra- 
tion have  once  been  granted,  no  presumption 
is  admissible  which  Is  contraiy  to  the  leo 
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ord;  and  the  personB  Interested  in  the  ad- 
ministration may  proceed,  after  any  lapse  of 
time,  to  compel  a  settlement  of  an  estate 
which  does  not  appear  from  the  -  record  to 
have  been  closed."  Paschal's  Dig.  art.  5507. 
Upon  the  adoption  of  the  present  Revised 
Statutes,  the  words,  "no  presumption  la  ad- 
missible which  la  contrary  to  the  record," 
were  omitted.  That  clause,  however,  does 
affect  the  question  here  in  issue. 
Xhe  motion  is  overruled. 


SIEVERT  et  al.  v.  UNDERWOOD. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  7,  1910. 
Rehearing  Denied  Feb.  3,  1910.) 

1.  Appeal  and  Ebrob  (§  742*)— Assignments 

OF  EbROB— ACCOMFANYINO  STATEMENTS  AND 

Pbopositions— Necessitt. 

Assignments  of  error  as  to  which  there  are 
no  statements  from  the  i^cord  following  the 
propositions  thereunder,  as  required  by  rale  31 
of  the  Court  of  Civil  Appeals  (67  S.  W.  xvi), 
need  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Efror,  Cent  Dig.  i  8000;   Dec  Dig.  i  742.*] 

2.  Covenants  (J  102*)— Wabbantt  op  Titlb 
—Right  to  Sue— Pubchase  of  Pakauocni 
Title. 

A  contract  between  a  covenantee  and  the 
attorneys  for  the  owner  of  a  paramount  title 
that,  in  case  suit  by  their  client  for  a  tract,  in- 
cluding that  in  question,  was  finally  determined 
in  his  favor,  the  attorneys,  whc  held  only  a 
contract  for  an  undivided  one-fourth  interest 
in  the  event  of  recovery,  would  protect  the  cove- 
nantee to  the  extent  that  h4  should  receive  out 
of  their  interest  a&  much  land  as  he  lost  was 
not  such  a  purchase  of  the  paramount  title  by 
the  covenantee  as  would  authorize  a  suit  on  the 
warranty. 

[Ed.  Note.— For  other  cases,  see  Covenants. 
Cent.  Dig.  |  157 ;  Dec.  Dig.  {  102.*] 

3.  liiMiTATioN  OF  Actions  (J  47*)- Accbual 
or  Cause  op  Actions— Bbkach  of  Wab- 
bantt OF  Title. 

Till  the  final  determination  of  a  suit  in 
favor  of  the  owner  of  a  paramount  title  against 
a  covenantee  and  his  warrantors,  the  covenantee 
has  no  cause  of  action  on  his  warranty. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  ${  2.t4-238  ;  Dec.  Dig.  I 
f  47  ;•   Covenants,  Cent.  Dig.  {  178.] 

4.  Limitation  of  Actions  ({  180*)— Bbbach 
OF  Wabbantt  of  Title  —  Petition  ae 
Showing  Bab. 

It  does  not  appear  from  a  petition  for 
bleach  of  warranty  of  title  showing  a  contract 
«f  purchase  of  the  paramount  title  that  the  ac- 
tion is  barred  by  failure  to  sue  within  four 
years  from  the  date  of  the  contract,  where  it  is 
not  stated  when  the  contract  was  made. 

[Bd.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  Sg  671,  672;  Dec.  Dig.  { 
180.*] 

5.  PiXADINO  (§  218*)— Demurbeb— Pbesumf- 
noN  IN  Favob  of  Pleading. 

A  plea  in  the  nature  of  a  general  demur- 
rer is  subject  to  the  rule  that,  as  against  it, 
every  reasonable  intendment  will  be  indulged  in 
favor  of  the  pleading  demurred  to. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  655:  Dec.  Dig.  i  218.*) 


6.  Limitation  of  Actions  (I  180*)— Plead- 
ing— Demvbbeb  Setting  up  Statute. 
A  defendant,  setting  up  the  statute  by  way 

of  demurrer,  must  show  that,  on  the  face  of 

his  adversary's  pleadings,  the  action  is  barred. 
[EJd.   Note. — For  other  cases,  see  Limitation 

of  Actions,  Cent  Dig.  U  671,  672;   Dec.  Dig.  i 

Appeal  from  District  Court,  Jefferson  Coun- 
ty; L.  B.  Hlghtower,  Jr.,  Judge. 

Suit  by  J.  W.  Underwood  against  Frank 
Slevert  and  others.  A  part  of  the  defend- 
ants were  dismissed  from  the  suit,  and  from 
a  Judgment  for  plaintiffs,  Slevert  and  anoth- 
er, the  remaining  defendants,  appeal.  Af- 
firmed. 

Eugene  A.  Wilson  and  M.  S.  Duffie,  for  ap- 
pellants.   A.  D.  Lipscomb,  for  ai^ellec. 

REESE,  J.  J.  W.  Underwood  brings  this 
suit  in  the  district  court  against  Frank  Sle- 
vert and  B.  R.  Norvell,  administrator,  and 
also  the  heirs  of  William  Day,  to  recover  up- 
on covenants  of  warranty  of  title  in  the  sale 
and  conveyance  of  certain  land  by  said  §16- 
vert  and  Day  to  S.  M.  Scott,  and  by  said 
Scott  to  said  Underwood.  The  amount  sued 
for  is  $834,  with  Interest  at  6  per  cent,  per 
annum  from  March  9,  1899.  The  heirs  of 
Day  were  dismissed  from  the  suit.  Slevert 
and  Norvell,  administrator,  by  their  amended 
answer  excepted  to  the  petition,  on  the  ground 
that  it  appeared  from  the  allegations  thereof 
that  plaintiff's  claim  was  barred  by  the  stat- 
ute of  limitation.  Defendants  further  plead- 
ed the  general  issue  and  the  statute  of  limi- 
tation of  four  years  In  bar  of  the  action. 
The  ex.ception8  were  overruled,  and  upon  trial 
without  a  Jury  there  was  a  Judgment  for 
plaintiff  for  $959,  from  which  this  appeal  is 
prosecuted. 

The  evidence  was  sufficient  to  establish  the 
liability  of  defendants  for  the  amount  of  the 
Judgment.  Upon  the  issue  of  the  statute  of 
limitation,  which  Is  practically  the  only 
ground  relied  upon  on  this  appeal,  the  evi- 
dence, which  was  undisputed,  established 
that  on  March  9,  1899,  H.  L.  Humphrey  em- 
ployed J.  N.  Votaw  and  J.  D.  Martin  to  bring 
suit  to  recover  a  tract  of  900  acres  of  land, 
part  of  the  D.  Choate  survey,  entering  Into  a 
written  contract  to  convey  to  them  one-fourth 
of  whatever  land  might  be  recovered  in  such 
litigation.  The  said  900  acres  of  land  in- 
cluded 139  acres  of  the  land  which  had  been 
sold  by  Slevert  and  Day  to  Scott,  and  by 
Scott  to  appellee,  the  covenants  of  warranty 
in  which  sale  was  the  basis  of  the  suit.  On 
March  7,  1899,  H.  L.  Humphrey,  by  his  said 
attorneys,  instituted  suit  against  J.  W.  Un- 
derwood, Frank  Slevert,  and  W.  M.  Day  and 
other  defendants  for  said  900  acres  of  land. 
On  May  1,  1901,  J.  N.  Votaw  and  J.  D.  Mar- 
tin executed  a  certain  contract  in  writing  as 
set  out  their  said  contract  with  Humphrey, 
and  the  filing  of  the  suit,  and  whereby,  in 
consideration   of  the  payment  to   them   of 
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$1,350  by  J.  W.  Underwood,  they  covenanted 
and  agreed  with  him  that  if  said  suit  waa 
successful  in  behalf  of  plaintiff  Humphrey, 
they  would  "see  that  the  decree  taken  seta 
aside  to  said  Underwood,  as  part  of  our  un- 
divided interest  therein,  an  amount  of  said 
land  equal  in  acreage  to  the  amount  of  said 
900  acres,  which  is  included  in  the  N.  %  o' 
subdivision  No.  12  of  the  said  D.  Choate 
league,  being  about  135  acres  more  or  less," 
which  was  the  land  sold  to  Underwood,  in- 
cluded in  said  tract  sued  for.  This  suit  of 
Humphrey  against  Underwood,  Sievert,  and 
Day,  upon  trial  in  the  district  court,  was  de- 
cided in  favor  of  defendants,  but  upon  appeal 
to  this  court  this  Judgment  was  reversed 
and  judgment  rendered  in  favor  of  plaintifC 
Humphrey.  However,  upon  receipt  of  the 
mandate  by  the  district  court  it  appears  that, 
by  reason  of  the  agreement  between  Votaw 
and  Martin  and  Underwood,  a  decree  was 
rendered  protecting  Underwood's  title  to  bis 
130  acres.  The  judgment  of  the  Court  of  Civ- 
il Appeals  was  rendered  January  4,  1906,  and 
the  judgment  of  the  district  court  above  re- 
ferred to  on  April  21,  1906.  The  original  pe- 
tition in  the  present  suit  was  filed  May  4, 
1007,  and  with  reference  to  the  matter  re- 
ferred to,  contained  the  following  allegations: 
"That  on  or  about  the  Tth  day  of  March, 
1899,  said  H.  L.  Humphrey,  through  his  said 
attorneys,  filed  suit  against  this  said  plaintiff 
and  others  for  the  said  (KK)  acres  of  land,  and 
this  plaintiff,  then  believing  or  fearing  the 
title  of  the  said  H.  L.  Humphrey  to  be  par- 
amount, was  compelled  to  pay,  and  did  pay, 
to  the  said  J.  N.  Votaw  and  J.  D.  Martin  the 
sum  of  $1,350  in  cash  as  a  consideration  for 
the  promises  and  agreement  of  the  said  J.  N. 
Votaw  and  J.  D.  Martin  to  protect  this  plain- 
tiff from  dispossession  of  said  139  acres  of 
land,  through  their  one-fourth  interest  In  the 
adverse  title.  That  the  said  litigation  was 
never  finally  determined  until  a  judgment  was 
rendered  by  the  Court  of  Civil  Appeals  of  the 
First  Supreme  Judicial  District  of  Texas,  on 
or  about  the  SOth  day  of  March,  1906,  ad- 
judging that  the  paramount  title  to  the  said 
000  acres  of  land  was  in  the  said  H.  lu 
Humphrey,  under  which  Judgment  this  plain- 
tiff would  have  been  dispossessed  but  for  the 
arrangement  with  said  Votaw  and  Martin 
above  detailed." 

It  may  be  said  in  limine  that  neither  of  the 
three  assignments  of  error  Is  so  presented  as 
to  require  consideration,  as  there  is  no  sem- 
blance of  a  statement  from  the  record  follow- 
ing the  propositions  under  each  as  Is  required 
by  rule  31  (67  S.  W.  xvi).  We  have,  however, 
examined  the  record  sufllcleutly  to  be  able  to 
see  that  neither  of  the  assignments  is  well 
taken. 

The  first  assignment  attacks  the  judgment 
on  the  ground  that  the  evidence  shows  that 
appellee's  suit  was  begun  more  than  four 
years  after  the  accrual  of  his  cause  of  action, 
and  is  barred  by  the  statute  of  limitation. 
Appellants'  ground  for  this  contention  is  that 


api>eUee'8  cause  of  action  arose  at  the  date 
of  the  contract  with  Votaw  and  Martin  here- 
inbefore recited.  Appellants  seek  to  apply  to 
the  facts  of  this  case  the  rule  stated  in  Rawls 
on  Covenants  of  Title  (4th  Ed.  p.  168):  "That 
a  purchase  by  a  covenantee  of  an  outstanding 
paramount  title,  when  that  title  is  actually 
asserted,  will  constitute  such  an  eviction  as 
will  entitle  him  to  damages  upon  his  cove- 
nants for  quiet  enjoyment  or  of  warranty, 
measured  by  the  amount  he  has  thus  paid." 
Loomis  V.  Bedell,  11  N.  H.  74;  Turner  v. 
Goodrich,  26  Vt,  709;  Flowers  v.  Foreman,  64 
U.  S.  132,  16  L.  Ed.  407.  The  facts  of  this 
case  do  not  fall  within  this  rule.  Appellee 
was  sued  along  with  his  warrantors,  and, 
pending  this  suit  did  not  buy  the  paramount 
title,  which  was  held  by  Humphrey,  but  the 
effect  of  his  contract  with  Martin  and  Votaw 
was  that,  in  the  event  that  suit  was  finally 
determined  in  favor  of  the  plaintiff,  they  who 
held  only  a  contract  for  an  undivided  one- 
fourth  Interest  in  the  event  of  recovery  would 
protect  Underwood  to  the  extent  that  be 
should  receive  out  of  their  one-fourth  in  the 
900  acres  as  much  land,  in  acreage,  as  he  lost 
in  the  suit  It  does  not  require  any  discna- 
sion  to  show  that  this  was  not  such  a  pur- 
chase of  the  paramount  title  to  the  139  acres 
conveyed  to  Underwood  by  Scott  as  would 
authorize  a  suit  upon  the  warranty.  Appel- 
lee's warrantors,  Day  and  Sievert,  as  well  as 
appellee,  were  defendants  in  this  suit,  and 
were  defending  this  title,  and  the  judgment 
of  the  district  court  was  in  their  favor. 
Clearly,  in  these  circumstances,  appellee  had 
no  cause  of  action  upon  his  warranty,  until 
the  final  determination  of  that  suit  against 
him.  It  was  only  upon  such  termination  that 
the  contract  of  Votaw  and  Martin  became  op- 
erative at  all. 

The  second  assignment  Is  directed  to  the 
action  of  the  court  in  overruling  the  excep- 
tion to  the  petition,  on  the  ground  that  it  ap- 
pears therefrom  that  the  cause  of  action  was 
barred  by  limitation.  We  have  set  out  the 
allegations  of  the  petition  on  this  point. 
Even  if  these  allegations  had  showed  a  pur- 
chase of  the  paramount  title  sufficient  to  give 
appellee  a  cause  of  action  on  the  warranty 
under  the  rule  above  stated,  which  they  do 
not,  it  is  not  stated  when  this  contract  was 
made  with  Votaw  and  Martin,  and  therefore 
It  does  not  appear  that  the  suit  was  not  in- 
stituted within  four  years  of  such  date.  The 
plea  is  in  the  nature  of  a  general  demurrer, 
and  subject  to  the  rule  that  as  against  it. 
every  reasonable  intendment  will  be  indulged 
in  favor  of  the  pleading  demurred  to.  "A  de- 
fendant, setting  up  the  statute  of  limitation 
by  way  of  demurrer,  must  show  that,  on  the 
face  of  his  adversary's  pleadings  the  action  is 
barred."  Bucker  v.  Dalley,  66  Tex.  287,  1  S. 
W.  316. 

There  Is  no  merit  in  the  third  assignment 
of  error  and  proposition  thereunder.  The  en- 
tire tract  of  225  acres  was  sold  to  Underwood 
at  $6  per  acre.    There  ^as  no  claim  nor  evt- 
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dence  tbat  the  139  acres  lost  was  not  of  eqnal 
value  with  the  r«st,  and  the  court  did  not  err 
In  holding  that  this  price  per  acre  was  the 
proper  measure  of  appellee's  damaged. 

We  find  no  error  In  the  record  and  the 
Judgment  la  afiSrmed. 

Affirmed. 


KRUE6EX  y.  COBB  et  aLt 

(Court  of  Civil  Appeals  of  Texas.    Jan.  8, 1910. 
Rehearing  Denied  Jan.  29,  1910.) 

1.  Appeal  and  Eaaoa  (|  854*)  —  Revhw — 
Reasons  for  Ruxjno. 

A  ruling  dismissing  a  petition  will  not  he 
reversed  because  the  reason  given  therefor  is 
ansustainable,  where  the  ruling  is  proper  on 
other  grounds. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3408 ;    Dec.  Dig.  f  854.»] 

2.  Appeal  and  Erbob  (§  10*)— Petition  roB 
Review  as  Pbecludinq  Wbit  or  Ebbor. 

The  remedy  by  petition  for  review,  pro- 
vided by  Rev.  St.  18^  art  1375,  to  obtain  a 
new  trial  of  an  adverse  decree,  is  additional  to 
the  remedy  by  writ  of  error  and  not  preclusive 
thereof;    the  remedies  being  concurrent 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  36 ;   Dec.  Dig.  I  10.*] 

3.  New  .Tbial    (g    166»)  —  Petition   Ajfteb 
Term— Statutes. 

Rev.  St  1895,  art.  1375,  providing  that, 
where  a  judgment  has  been  rendered  on  service 
of  process  -by  publication  without  appearance, 
a  new  trial  may  be  granted  by  the  court  on  de- 
fendant's application  for  cause,  supported  by  af- 
fidavit filed  within  two  years  after  the  rendi- 
tion ot  judgment,  does  not  apply  when  defend- 
ant has  been  personally  served  or  has  appeared. 
[E3d.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  |  246;   Dec.  Dig.  {  166.*] 

4.  New  Trial  (5  16C*)— After  Tebm— Time  of 
Application— Nature  of  Pboceedings. 

In  an  application  for  a  new  trial  made  sub- 
sequent to  the  term  at  which  the  judgment  was 
obtained,  complainant  is  not  confined  to  the 
rules  of  practice  prescribed  by  statute,  but  the 
proceeding  may  be  treated  as  in  the  nature  of 
an  original  suit  in  equity ;  and  if  it  appears 
that  the  judgment  was  obtained  by  fraud,  acci- 
dent, or  mistake,  without  an^  want  of  diligence 
of  the  person  against  whom  it  was  rendered,  or 
that  by  either  of  such  means  the  complaining 
party,  without  fault,  was  denied  a  meritorious 
defense,  the  Judgment  may  be  reopened  and  a 
re-examination  of  the  cause  had  on  its  merits, 
and  such  relief  granted  as  Justice  and  equity 
may  demand. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §  240 ;    Dec.  Dig.  {  IOC.*] 

5.  New  Trial  (S  166*)— After  Term— Appli- 
cation— Grounds— Pebjuby. 

Where  an  application  is  made  for  a  new 
trial  after  the  term,  on  the  ground  that  the 
judgment  was  procured  by  the  false  testimony 
of  the  opposite  party,  the  petition  must  show 
that  the  perjury  was  not  discovered  until  after 
the  close  of  the  term. 

[BS.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  I  247;    Dec.  Dig.  §  166.*] 

6.  New  Trial  (J  186*)— After  Term— Peti- 
Tioif— Allegations  as  to  Diligence. 

A  petition  for  a  new  trial,  after  the  term, 
for  denial  of  a  meritorious  defense,  must  not 
only  show  that  complainant  did  not  know  of  the 


defense,  hut  that  his  ignorance  did  not  result 
from  any  lack  of  diligence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  f  247 ;   Dec.  Dig.  i  166.*] 

7.  Trespass  to  Try  Title  (J  41*)- Proof  of 
TITLE^— Execution  Sale. 

Where,  in  trespass  to  try  title,  complain- 
ant claimed  under  a  constable's  deed  pursuant 
to  an  execution  sale  under  a  judgment  against 
the  common  source  of  title,  proof  of  the  con- 
stable's deed  without  the  judgment  and  exe- 
cution on  which  it  was  based,  or  evidence  of  in- 
ability to  produce  the  same,  and  of  their  con- 
tents, was  insufficient  to  show  title. 

[EJd.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  JS  62,  63;  Dec.  Dig.  | 
41.*] 

8.  New  Trial  <J  166*)- After  Term— Peti- 
tion—Requisites. 

A  petition  for  a  new  trial  on  equitable 
grounds,  made  after  the  term,  must  show  suffi- 
cient matter  to  have  entitled  the  petitioner  to  a 
new  trial  if  applied  for  during  the  term,  and 
sufficient  legal  excuse  for  not  having  then  made 
the  application. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  f  247;   Dec.  Dig.  i  166.*] 

9.  New  Trial  (5  166*)— After  Term— Peti- 
tion— ^Requisites. 

Where  a  petition  in  the  nature  of  a  hill  of 
review  to  obtain  a  new  trial  of  a  suit  in  tres- 
pass to  try  title  did  not  show  that  complainant 
made  any  motion  for  a  new  trial  at  the  term 
at  which  the  Judgment  was  rendered  nor  any 
excuse  for  failing  to  do  so,  the  petition  was  de- 
murrable. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  247 ;   Dec.  Dig.  i  166.*] 

10.  New  Trial  (J  166*)— After  Term— Peti- 
tion—Perjubt. 

Where  a  petition  in  the  nature  of  a  hill  of 
review  to  obtain  a  new  trial  of  a  suit  of  tres- 
pass to  try  title  alleged  that  the  judgment  was 
obtained  by  the  perjury  of  certain  witnesses, 
but  did  not  allege  that  complainant,  for  any 
reason,  was  prevented  or  unable  to  show  the 
falsity  of  the  testimony  at  such  trial,  nor  that 
since  the  trial  complainant  had  discovered  tes- 
timony which  was  unknown  to  him  at  the  time 
of  the  trial,  and  which  could  not  have  been 
discovered  by  the  exercise  of  reasonable  dili- 
gence by  which  the  perjury  could  be  established 
and  a  different  result  produced  on  another  trial, 
but  it  appeared  that  complainant  prior  to  the 
trial  was  convinced  that  the  witnesses  were  not 
credible,  but  took  no  steps  to  impeach  them,  the 
petition  was  demurrable. 

[B3d.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  $  247;    Dec.  Dig.  i  106.*] 

11.  CoNSPiRACT  (S  20*)  —  Exemplary  Dam-  , 
AOE.S— Actual  Damages. 

Where  complainant  in  trespass  to  try  title 
failed  to  establish  his  title  or  right  of  posses- 
sion, he  suffered  no  actual  damage  by  judgment 
against  him ;  and  hence  could  not  recover  ex- 
emplary damages  because  of  an  alleged  conspir- 
acy between  the  defendants  to  prevent  a  recov- 
ery  therein. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent  Dig.  {  27;   Dec.  Dig.  {  20.*] 

12.  Judges  (|  36*)  —  Judicial  Acts  — Civil 
Liability. 

A  judicial  officer  is  not  civilly  liable  for  his 
Judicial  acts  whether  negligently,  willfully,  or 
maliciously  committed. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  i  165;    Dec.  Dig.  {  36.*1 
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13.  Appbai.  and  Ebrob  ({{  736,  742*)— As- 

nONIOENTB  OF  EBBOB. 

Where  assignments  of  error,  presentins  sep- 
arate and  distinct  questions,  are  groaped  and 
are  not  accompanied  by  any  proposition,  tliey 
will  not  be  reviewed. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ff  3000,  8028 ;  Dec.  Dig.  IS 
786,  742.  •] 

14.  Plbadino  ({  225*)— Akknduent  —  ArnEB 
Demubbeb  Sustained. 

Where,  after  the  sustaining  of  a  general  de- 
murrer to  complainant's  original  i>etition,  he 
was  granted  leave  to  file  an  amended  or  sup- 
plemental petition,  under  which  permission  he 
presented  two  supplemental  petitions,  neither 
of  which  strengthened  his  case  and  to  which  a 
general  demurrer  was  again  sustained,  the  court 
was  justified  in  refusing  leave  to  file  further 
amendments. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  676-582;    Dec.  Dig.  {  225.*] 

Appeal  from  District  Court,  Dallas  County ; 
J.  C.  Roberts,  Judge. 

BUI  of  review  by  Herman  Kruegd  against 
Oiarles  O.  Cobb  and  others.  From  a  decree 
dismissing  the  bill  on  demurrer,  complainant 
appeals.    Affirmed. 

Herman  Kruegel,  for  appellant  Cobb  & 
Avery,  for  appellees. 

TAI/BOT,  J.  This  is  a  proceeding,  styled 
a  "bin  of  review,"  instituted  by  the  appel- 
lant against  Chas.  C.  Cobb,  John  M.  Avery, 
J.  P.  Murpby,  Chas.  F.  Bolanz,  and  Thomas 
F.  Nash,  In  the  district  court  of  the  Four- 
teenth Judicial  district  of  Texas,  to  set  aside 
a  Judgment  rendered  in  said  court  May  1, 
1902,  in  cause  No.  20,444,  In  which  the  ap- 
pellant herein  was  plaintiff  and  the  said 
Chas.  O.  Cobb  and  John  M.  Avery  were  de- 
fendants, and  to  grant  appellant  a  new  trial 
of  said  cause.  In  addition  to  the  foregoing 
relief,  appellant,  upon  general  allegations  of 
collusion  between  Cobb  and  Avery  and  the 
presiding  Judge,  and  of  false  testimony  giv- 
en by  Murphy  and  Bolanz,  to  defeat  a  fair 
trial  of  said  cause  No.  20,444,  prays  Judg- 
ment herein  for  actual  damages  in  the  sum 
of  ^,000  and  exemplary  damages  in  the  sum 
of  $10,000  against  all  of  said  defendants. 
His  pleadings  are  very  voluminous,  covering 
100  pages  of  the  record  sent  to  this  court, 
and  purport  to  set  out  all  the  pleadings  filed, 
all  the  material  evidence  introduced,  and  all 
the  proceedings  had  in  the  original  suit  men- 
tioned. Said  pleadings  allege,  in  substance, 
that  appellant's  suit  No.  20,444  was  an  ac- 
tion of  trespass  to  try  title  for  the  recovery 
of  a  lot  and  the  Improvements  thereon  sit- 
uated on  Main  street.  In  the  city  of  Dallas, 
house  No.  253;  that  upon  the  conclusion  of 
the  evidence  In  the  trial  of  said  cause  the 
court  lustructed  the  Jury  peremptorily  to 
return  a  verdict  for  the  defendants  Cobb  and 
Avery,  which  was  done  and  Judgment  enter- 
ed accordingly;  that  appellant  prosecuted  a 
writ  of  error  from  said  Judgment  to  the 
Court  of  Civil  Appeals  for  the  Fifth  Supreme 


Judicial  District  of  Texas,  wtdch  was  by 
said  court  dismissed,  because  appellant  fail- 
ed to  file  printed  briefs  in  said  court;  that 
after  said  writ  of  error  was  dismissed  by  the 
Court  of  Civil  Appeals,  and  on  AprU  29,  1904, 
appellant  filed  this  proceeding  in  the  district 
court  of  the  Fourteenth  Judicial  district  It 
is  further  averred  in  appellant's  pleadings 
herein,  in  substance,  that  the  petition  in  his 
suit  of  trespass  to  try  title  showed  that  Mur- 
phy &  Bolanz  was  a  copartnership  firm  com- 
posed of  J.  P.  Murphy  and  Chas.  F.  Bolanz, 
and  that  said  firm  formerly  owned  the  lot 
sued  for  in  said  action;  that  on  July  25, 
1893,  said  Murphy  &  Bolanz,  pretending  to 
be  insolvent,  executed  a  fraudulent  general 
assignment  purporting  to  convey  all  their 
property  not  exempt  by  law  to  one  B.  T. 
Loughborough  as  assignee  for  the  benefit  of 
accepting  creditors;  that  Mrs.  J.  E.  Hard- 
ing, under  whom  appellant  claims,  was  a 
creditor  of  said  Murphy  &  Bolanz,  but  did 
not  accept  under  their  assignment;  that,  in- 
stead, she  sued  on  her  claim  amounting  to 
1130,  and  recovered  Judgment  therefor  la 
December,  1893;  that  she  caused  an  execa- 
tion  to  be  issued  on  said  Judgment,  which 
was  levied  on  the  lot  sued  for  In  appellant's 
original  suit  of  trespass  to  try  title  and  sold 
by  virtue  of  said  execution  on  E^bruary  6^ 
1894;  that  Mrs.  Harding  became  the  pur- 
chaser of  said  lot  at  said  sale  and  received 
a  deed  therefor  which  was  properly  acknowl- 
edged and  duly  recorded;  that  on  February 
1,  1894,  while  said  assignment  was  still  pend- 
ing. Murphy  and  his  wife  and  Bolanz  and 
wife  fraudulently  sold  and  conveyed  said  lot 
to  defendants  Cobb  and  Avery  by  deed  duly 
recorded,  which  deed  recited  a  consideratioD 
of  $18,000,  $6,500  cash  and  balance  on  time ; 
that  said  petition  further  showed  that  on 
said  1st  day  of  February,  1894,  the  said  Cobb 
and  Avery  also  purchased,  or  pretended  to 
purchase,  said  property  from  B.  T.  Lough- 
borough, assignee  of  Murphy  Sc  Bolanz,  for 
$1 ;  that  said  conveyances  to  Cobb  and  Avery 
were  made  to  defraud  the  creditors' of  Mur- 
phy &  Bolanz,  which  was  well  known  to 
Cobb  and  Avery  at  the  time  of  the  execution 
and  delivery  of  said  deeds.  Appellant's  pe- 
tition In  this  suit  further  set  out  the  answer 
filed  by  Cobb  and  Avery  in  appellant's  said 
action  of  trespass  to  try  title,  which  shows 
that  they  plead  in  said  suit  not  guilty,  the 
statutes  of  limitation  of  three  and  five  years, 
and  that  any  cause  of  action  which  appellant 
and  those  under  whom  he  claimed  title  may 
have  ever  had  growing  out  of  the  frauds  al- 
leged In  his  petition  In  said  suit  arose  more 
than  four  years  before  the  commencement 
of  said  suit,  and  therefore  barred  by  the  stat- 
ute of  limitation  of  four  years;  that,  in  re- 
ply, appellant  by  supplemental  petition  plead- 
ed that  the  acts  of  fraud  set  up  by  him  could 
not  have  been  discovered  earlier  than  1888, 
and  that  up  to  the  middle  of  the  year  1890 
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Hn.  Harding,  from  whom  he  bought,  was  a 
married  woman;  that  Murphy  &  Bolanz  in 
September,  1898,  filed  a  voluntary  petition 
In  bankruptcy,  and  June  9,  1899,  were  duly 
discharged:  that  they  were  not  bankrupt 
In  1898,  but  were  able  to  pay  all  their  debts, 
and  that  they  had  notoriously'  failed  to  sur- 
render all  or  any  of  their  valuable  property 
to  the  bankrupt  court  for  the  benefit  of  cred- 
itors. Fallowing  the  allegations  showing 
what  the  pleadings  of  the  parties  were  in 
the  trespass  to  try  title  suit,  appellant's  pe- 
tition herein  purports  to  set  out  substantially 
all  the  material  evidence,  oral  and  documen- 
tary, adduced  on  the  trial  of  said  suit,  and 
then  charges  that  the  testimony  of  Cobb  and 
Avery  given  on  said  trial,  to  the  effect  "that 
there  was  no  fraud  In  this  trade  so  far  as 
Cobb  and  Avery  were  concerned,  and  that 
they  had  no  notice  or  knowledge  of  any 
fraud  by  any  one  else,  and  that  Cobb  and 
Avery  bad  no .  notice  or  knowledge  of  any 
fraud  in  the  assignment  of  Murphy  &  Bolanz 
cannot  be  believed  by  honest  and  intelligent 
men,"  and  the  testimony  of  Murphy  and  of 
Bolans  to  the  effect  that  "they  were  still 
partners  conducting  a  general  real  estate 
business  in  the  dty  of  Dallas  and  as  such 
had  never  ceased  to  do  business  In  their 
building,  253  Main  street,  that  we  Intended 
then  (meaning  at  the  time  when  they  bought 
the  lot  and  buUt  the  buUding,  253  Main 
street)  to  make  It  our  business  homestead, 
and  we  always  claimed  It  as  our  business 
homestead  from  that  time  up  to  February  1, 
1894,  when  we  sold  the  property  to  Cobb  and 
Avery  and  never  abandoned  it  as  our  busi- 
ness homestead,  and  always  conducted  our 
business  In  said  building  and  never  closed 
it,  that  their  assignment  on  July  25,  1893, 
was  not  a  prearranged  and  fraudulent  as- 
signment, and  that  they  were  not  aware  of 
an  assignment  until  advised  by  their  attor- 
neys on  the  day  they  made  it,  on  July  25, 
1893,"  was  false  and  uttered  to  deceive  and 
mislead  the  Jury  and  the  court  Appellant's 
petition  charges  that  Judge  Nash,  who  pre- 
sided at  the  trial  of  appellant's  said  action 
of  trespass  to  try  title,  "was  partial  and 
biased  against  plaintiff  and  unusually  favor- 
ably disposed  towards  defendants  Cobb  and 
Avery  and  their  oo-conspirators.  Murphy  & 
Bolanz,  and  that  Jndge  Nash,  to  prevent  a 
true  verdict  of  the  Jury  in  favor  of  plaintiff 
against  defendants,  conspired  and  colluded 
with  defendants  Cobb  and  Avery  and  their 
witnesses  against  Kmegel  and  against  law 
and  undermined  the  principles  of  the  Jury 
system,  and  under  a  peremptory  charge,  by 
sophistry,  under  pretense  of  color  of  law, 
willfully,  wrongfully,  and  unlawfully  tres- 
passed on  plalntUTs  constitutional  rights  and 
on  the  field  and  functions  of  the  Jury,  and 
willfully  and  wrongfully  and  unlawfully 
usurped  to  himself  the  duty  and  functions  of 
the  Jury  to  head  off  and  circumvent  a  fair 
trial  and  a  true  verdict  by  a  Jury  of  plain- 


tiff's peers — 'Arhlch  conspiracy,  collusion,  and 
actions  of  the  court  are  not  errors,  but  will- 
ful, actionable  wrongs  that  cannot  be  r^ched 
or  cured  by  appeal."  The  petition  concludes 
with  a  prayer  for  a  rehearing  of  his  tres- 
pass to  try  title  suit ;  that  the  Judgment  ren- 
dered therein  be  set  aside  and  annulled ;  that 
in  lieu  thereof  that  he  have  Judgment  for 
the  property  therein  sued  for;  and  that,  on 
account  of  the  conspiracy  and  wrongs  al- 
leged he  have  Judgment  agatnst  all  the  de- 
fendants herein,  namely,  Cobb,  Avery,  Mur- 
phy, Bolanz,  and  Nash,  for  the  sum  of  $5,000 
as  actual  damages  and  $10,000  as  exemplary 
damages. 

It  appears  from  appellant's  pleadings  that 
a  general  demurrer  to  bis  "original  petition 
for  bill  of  review"  was  heard  and  sustained 
December  16,  1907,  by  Hon.  Chas.  F.  Tucker, 
sitting  as  special  Judge,  and  appellant  granted 
leave  to  file  an  amended  or  supplemental  pe- 
tition ;  tiiat  under  the  leave  so  granted  appel- 
lant filed  two  supplemental  petitions.  The 
first,  covering  about  19  pages  of  the  record, 
was  filed  October  26,  1908,  and  the  second, 
covering  about  7  pages,  was  filed  November 
6,  1908.  These  supplemental  petitions  in  a 
large  measure  reiterate  the  charges  of  con- 
spiracy, collusion,  fraud,  and  perjury  alleged 
In  appellant's  original  petition  herein,  and,  in 
addition  thereto,  aver,  in  substance,  that  ap- 
pellant's petition  in  his  said  tre^iass  to  try 
title  suit  presents  on  its  face  a  valid  and 
meritorious  cause  of  action;  that  the  Judg- 
ment In  said  suit,  which  Is  by  this  proceeding 
sought  to  be  set  aside,  was  obtained  by  fraud 
or  mistake  of  the  court  and  false  swearing 
of  witnesses  in  a  manner  that  could  not  have 
been  anticipated  by  appellant  and  over  which 
he  had  no  control  and  to  which  he  had  In  no 
way  contributed;  that  appellant  claims  the 
property  In  question  under  a  better  legal 
valid,  prior,  and  superior  title  than  the  de- 
fendants In  said  suit  obtained  by  him  for 
a  valuable  consideration  from  Mrs.  J.  E. 
Harding,  a  married  woman,  though  living 
separate  and  apart  from  her  husband,  whose 
whereabouts  she  does  not  know ;  that,  after 
having  learned  the  fraud,  deception,  and  con- 
cealment of  the  fraud  of  Murphy  &  'Bolanz, 
Cobb  and  Avery,  and  many  others  concerning 
said  property  and  other  matters  incident 
thereto,  he,  appellant,  paid  her  the  price  she 
asked,  and  she  by  quitclaim  deed,  duly  exe- 
cuted and  delivered,  sold  and  conveyed  to  ap- 
pellant all  her  right,  title,  an  Interest  In  said 
property.  The  defendants  answered  herein 
by  a  general  demurrer  and  general  denial. 
On  November  7,  1908,  the  case  was  called  for 
trial,  and,  upon  presentation  of  defendants' 
general  demurrer,  it  was  sustained,  and,  the 
court  having  refused  to  allow  appellant  to 
again  amend  his  pleadings,  the  cause  was  dis- 
missed, to  which  action  of  the  court  the  ap- 
pellant excepted,  and  now  has  the  case  before 
this  court  on  appeal. 

We  shall  not  quote  and  discuss  In  detail 
the  several  assignments  of  error.    Tlie  prln- 
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dpal  qoestlon  involved  Is  wtietbar  or  not  the 
appellant's  petition  eOiows  upon  Its  face  that 
he  Is  not  entitled  to  the  relief  sought  In  ex- 
planation of  a  bill  of  exception  reserved  by 
the  appellant  to  the  court's  action  in  sustain- 
ing appellee's  general  demurrer  and  dismiss- 
ing his  case,  the  presiding  Judge  states  that 
said  demurrer  was  sustained  "on  the  theory 
that  this  is  a  suit  to  set  aside  a  Judgment 
obtained  In  tlie  court  at  a  former  term,  1902, 
an  appeal  from  which  was  dismissed  In  the 
honorable  Court  of  Appeals  on  February  13, 
1904";  and  appellant  seems  to  insist  that,  un- 
less the  court's  ruling  can  be  sustained  on 
the  ground  that  because  he  prosecuted  an 
appeal  from  said  Judgment  he  is  thereby  pre- 
eluded  from  maintaining  this  proceeding,  the 
case  ought  to  be  reversed  and  remanded  for 
trial.  We  are  of  the  opinion,  liowever,  that 
appellant's  petition  shows  on  its  face  that 
he  is  not  entitled  to  a  new  trial  of  bis  suit 
of  trespass  to  try  title  against  Cobb  and 
Avery,  and  hence  the  court's  action  in  respect 
thereto  must  be  sustained,  no  matter  wheth- 
er he  gave  the  correct  reason  therefor  or  not. 
Rulings  of  the  courts,  when  brought  in  re- 
view before  a  higher  tribunal,  have  fr^uent- 
ly  been  upheld  for  reasons  entirely  different 
from  those  upon  which  such  rulings  were 
based.  Missouri,  Kan.  &  Tex.  Ry.  Co.  v. 
Waggoner  (Sup.)  115  S.  W.  1172.  What  effect 
the  prosecution  of  an  appeal  or  writ  of  error 
from  the  Judgment  rendered  in  appellant's 
said  trespass  to  try  title  suit  has  upon  his 
right  to  reopen  said  Judgment  In  this  suit  we 
deem  it  unnecessary  to  determine.  It  has 
been  held,  however,  by  the  Supreme  Court  of 
this  state  that  the  remedy  by  petition  for  re- 
view given  under  a  statute  very  similar  to 
article  1375,  Rev.  St.  1895,  our  present  stat- 
ute upon  the  subject,  was  additional  to  the 
remedy  by  writ  of  error,  and  not  preclusive 
thereof,  and  that  said  remedies  are  concur- 
rent. Chrisman  v.  Miller,  15  Tex.  ISO ;  Doty 
V.  Moore,  16  Tex.  592.  But  the  appellant's 
right  to  reopen  the  Judgment  as  prayed  for 
In  the  present  case,  if  any  he  has,  is  not  giv- 
en by  article  1375,  nor  by  any  other  provision 
of  our  statute. ,  Article  1375  reads  as  follows: 
"In  cna^s  In  which  Judgment  has  been  render- 
ed on  service  of  process  by  publication,  when 
the  defendant  has  not  appeared  In  person  or 
by  an  attorney  of  bis  own  selection  a  new 
trial  may  be  granted  by  the  court  upon  the 
application  of  the  defendant  for  good  cause 
shown,  supported  by  affidavit,  filed  within  two 
years  after  the  rendition  of  such  Judgment" 
The  effect  of  this  statute,  as  is  clearly  ex- 
pressed by  its  language.  Is  to  allow  two  years 
In  which  to  make  application  for  a  new  trial 
In  suits  where  service  is  had  upon  the  defend- 
ant by  publication,  and  this  only  when  the 
defendant  has  neither  appeared  in  person  nor 
by  an  attorney  of  his  own  selection.  It  has  no 
application  when  the  defendant  has  been  per- 
sonally served  with  citation  or  when  he  ap- 
pears In  person,  or  by  an  attorney  selected  by 
him.    It  seems  to  be  well  established,  bow- 


ever,  by  the  decisions  that  In  applications  for 
a  new  trial  made  subsequent  to  the  term  at 
which  tbe  Judgment  was  obtained  the  com- 
plainant is  not  confined  to  the  rules  of  prac- 
tice prescribed  by  the  statute.  The  proceed- 
ing may  be  treated  as  one  In  the  nature  of  an 
original  suit  in  equity,  and  whatever  wonld 
be  the  subject  of  equitable  cognizance  would 
be  of  lUce  cognizance  in  a  suit  for  a  new  trial. 
If,  in  such  a  case,  it  appears  that  the  Judg- 
ment was  obtained  by  fraud,  accident,  or  mis- 
take, without  any  want  of  diligmce  on  the 
part  of  the  person  against  whom  It  was  ren- 
dered, or  by  either  of  such  means  the  com- 
plaining party,  without  bis  fault  or  neglect 
was  denied  a  meritorious  defense,  our  district 
courts,  in  the  exercise  of  their  equitable  pow- 
ers, may  reopen  the  case,  and  by  a  re-exam- 
Inatlon  of  it  on  Its  merits  grant  such  relief  as 
equity  and  Justice  may  demand  Overton  v. 
Blum,  50  Tex.  417 ;  McMurray  v.  McMurray, 
67  Tex.  665,  4  S.  W.  357.  If  relief  Is  sou^t 
on  the  ground  that  the  Judgment  was  procur- 
ed through  the  false  testimony  of  the  oppo- 
site party.  It  must  appear  by  the  allegations 
of  tbe  petition,  or  be  fairly  or  reasonably  in- 
ferred therefrom,  that  the  falsity  of  the  tes- 
timony was  not  discovered  until  after  the 
close  of  the  terfti  at  which  such  Judgment  was 
rendered;  or  If,  because  of  the  denial  of 
some  meritorious  defense  to  the  action.  It  Is 
not  sufficient  that  the  complainant  did  not 
know  of  such  ground  of  defense,  but  it  must 
appear  that  ignorance  of  the  defense  did  not 
result  from  any  lack  of  diligence  on  his  part 
As  before  stated,  appellant's  petition  allies, 
In  effect,  that  the  Judgment  rendered  against 
him  In  his  suit  of  trespass  to  try  title  against 
Cobb  and  Avery  was  the  result  of  false  tes- 
timony given  hy  Murphy  &  Bolanz  on  the 
trial  of  that  case,  and  a  conspiracy  entered 
Into  between  the  several  defendants  in  this 
suit  to  circumvent  and  defeat  a  fair  trial. 
His  pleadings,  as  has  been  seen,  also  aver  that 
he  (dalmed  title  to  the  property  which  was 
Involved  In  the  trespass  to  toy  title  suit 
through  Mrs.  Harding,  who  purchased  said 
property  at  a  constable's  sale  made  on  Feb- 
ruary 6,  1894,  by  virtue  of  an  execution  Issu- 
ed upon  a  Judgment  In  her  favor  against 
Murphy  &  Bolanz,  and  purports  to  set  out 
the  evidence,  oral  and  documentary,  adduced 
on  the  trial  of  said  suit  We  have  carefully 
examined  the  record,  and  the  only  evidence 
we  find  that  was  offered  in  support  of  his 
claim  of  title  la  a  constable's  deed  purporting 
to  convey  the  lot  and  premises  sued  for  by 
him  as  tbe  property  of  Murphy.  &  Bolanz  to 
Mrs.  3.  B.  Harding,  and  a  deed  frcHn  the  said 
Mrs.  Harding  to  him.  Neither  the  Judgment 
in  favor  of  Mrs.  Harding  against  Murphy 
&  Bolanz  nor  the  execution  under  which  the 
property  sought  to  be  recovered  was  sold 
appears  to  have  been  Introduced.  Nor  do  we 
find  that  any  testimony  was  offered  Efhowlng 
or  tending  to  show  the  loss  or  destructlcHi  of 
said  Judgment  and  execution,  or  that,  for  any 
reason,  they  could  not  be  produced.    Nelthw 


Digitized  by  VjOOQIC 


Tez^ 


EBUEGBL  T.  COBB. 


727 


do  we  find  any  testimony  proving  the  con- 
tents of  said  judgment  or  execution.  The 
I>artie8  claimed  title  to  the  property  through 
Mnrphy  &  Bolanz  as  common  source,  and 
the  Introduction  In  evidence  of  this  Judgment 
and  execution  of  proof  of  Inability  to  pro- 
duce them  and  of  their  contents  was  Indis- 
pensable to  appellant's  right  to  recover. 
Without  proof  of  bis  power  to  sell,  a  sheriff's 
or  constable's  deed  must  be  treated  as  a  nul- 
lity, and,  unless  It  Is  supported  by  the  Judg- 
ment and  execution,  it  will  convey  no  title. 
Wofford  T.  McKinna,  23  Tex.  86,  76  Am.  L»ec. 
63 ;  Leland  v.  Wilson,  34  Tex.  79.  No  effort 
to  deraign  title  beyond  this  common  source 
seems  to  have  been  made.  Again,  It  Is  well 
settled  by  the  decisions  of  this  state  that  a 
petition  based  on  equitable  grounds  for  a  new 
trial  and  made  after  the  adjournment  of  the 
term  of  court  at  which  the  case  was  tried 
and  Judgment  rendered  must  show  suflBcient 
matter  to  have  entitled  the  applicant  to  a 
new  trial  if  applied  for  at  the  term  at  which 
the  judgment  was  rendered,  and  also  a  suffi- 
cient legal  excuse  for  not  having  made  the 
application  during  sach  term.  Goss  v.  Mc- 
Oaren,  17  Tex.  120,  67  Am.  Dec.  646;  Cools 
V.  De  La  Garza,  13  Tex.  432 ;  Hough  v.  Ham- 
mond, 36  Tex.  657;  Ragsdale  v.  Green,  36 
Tex.  193.  Appellant's  petition  in  this  suit 
does  not  show  that  he  complied  with  this 
rule.  Indeed,  he  does  not  show  that  he  made 
any  motion  for  a  new  trial  in  the  original 
suit  of  trespass  to  try  title  at  the  term  of 
the  court  at  which  tlie  judgment  therein  was 
rendered.  Nor  does  he  show,  or  attempt  to 
show,  why  this  was  not  done.  It  therefore 
follows  that  for  the  first  above  stated  reason 
it  was  not  only  proper  but  became  the  duty 
of  the  trial  Judge  to  instruct  the  jury  to  re- 
turn a  verdict  in  said  suit  for  the  defendants 
Cobb  and  Avery ;  and  for  Iwth,  or  either  of 
the  foregoing  reasons,  the  general  demurrer 
urged  in  this  suit  was  properly  sustained. 
Whether  the  property  sued  for  by  appellant 
in  his  said  suit  of  trespass  to  try  title  was 
at  the  time  of  the  execution  sale  under  which 
appellant  claims  the  business  homestead  of 
Murphy  &  Bolanz  became  a  question  on  the 
trial  of  said  suit;  and  that  it  was  such 
homestead  up  to  the  22d  day  of  July,  1893,  is 
clearly  established,  we  thinlc,  by  the  undis- 
puted evidence,  but  whether  on  that  date  It 
was  abandoned  and  ceased  to  be  the  busi- 
ness homestead  of  said  parties  was  probably 
an  Issuable  fact  We  are  inclined  to  the 
opinion,  however,  that  the  preponderance  of 
the  evidence  of  proljatlve  force  tended  to  es- 
tablish the  negative  of  the  question,  but  we 
do  not  base  our  decision  upon  that  phase  of 
the  case. 

We  are  also  of  the  opinion  that  the  allega- 
tions of  appellant,  to  the  effect  that  the  judg- 
ment sought  to  be  vacated  in  this  proceed- 
ing was  obtained  by  the  false  testimony  of 
J.  F.  Murphy  and  Chas.  F.  Bolanz,  are  In- 
snffldent  to  authorize  the  granting  of  a  new 
trliU,  and  were  therefore  subject  to  appel- 


lees' general  demurrer.  This  testimony  re- 
lated to  defenses  arising  on  the  pleadings 
filed  by  Cobb  and  Avery  in  the  original  suit, 
and  to  grant  a  new  trial  on  the  allegations 
that  said  testimony  was  false  would  result 
in  allowing  appellant  to  try  over  again  a 
case  which  had  before  l>een  adjudicated  be- 
tween the  same  parties  after  notice,  appear- 
ance, and  an  opportunity  for  a  full  hearing, 
followed  by  an  adjudication  upon  the  evi- 
dence offered  in  support  of  said  def^ises. 
The  allegations  do  not  present  a  case  calling 
for  an  application  of  the  established  principle 
of  Jurisprudence  that  courts  of  Justice  have 
power  in  a  proper  proceeding  to  set  aside  or 
annul  their  Judgments  whenever  It  appears 
that  an  Innocent  party  without  notice  has 
been  aggrieved  by  a  Judgment  obtained 
against  him  without  his  Isnowledge  or  fault 
by  the  fraud  of  the  other  party.  The  alle- 
gations of  appellant  are  simply  to  the  effect 
that  certain  testimony  given  by  Murphy  & 
Bolanz  and  possibly  Cobb  and  Avery. on  the 
trial  of  his  trespass  to  try  title  suit  in  rela- 
tion to  questions  therein  Involved,  and  In 
whldi  the  Judgment  sought  to  be  vacated  by 
this  proceeding  was  rendered,  was  false.  He 
does  not  allege  ttiat  for  any  reason  he  was 
prevented  or  unable  to  show  the  falsity  of 
said  testimony  in  the  trial  of  said  suit,  nor 
does  it  appear  that  since  said  trial-  he  has 
discovered  testimony  which  was  uulsnowD  to 
him  at  the  time  of  the  trial  and  which  could 
not  have  been  discovered  in  the  exercise  of 
reasonable  diligence  on  his  part  by  which  the 
falsity  of  said  testimony  can  be  established 
and  a  different  result  produced  upon  another 
trial.  On  the  contrary,  by  the  testimony  of 
appellant,  given  on  the  trial  of  said  original 
suit.  It  appears  that  he  discovered  in  1899, 
long  before  he  brought  bis  suit  against  Cobb 
and  Avery  for  the  lot  and  premises  described 
in  his  petition  in  said  suit,  facts  and  cir- 
cumstances which  convinced  him  that  J.  P. 
Murphy  and  Chas.  F.  Bolanz  could  not  be 
believed  on  oath,  and  hence  should  have  been 
prepared  with  such  testimony  as  he  could 
produce  to  Impeach  said  witnesses  or  to  rebut 
any  material  testimony  given  by  them  on  the 
material  Issues  raised  by  the  pleadings.  If 
by  granting  a  new  trial  of  said  suit  of  tres- 
pass to  try  title  upon  appellant's  allegations 
that  the  Judgment  therein  was  procured  by 
the  false  testimony  of  Murphy  and  Borahs 
the  case  should  again  be  tried  on  practically 
the  same  evidence  and  again  result  in  a 
Judgment  unfavorable  to  appellant,  for  the 
same  reason  as  is  now  presented,  he  could 
again  insist  that  such  Judgment  be  vacated, 
and  so  on  indefinitely.  A  Judgment  cannot 
be  called  in  question  on  the  ground  of  fraud 
in  its  procurement  In  a  separate  and  Inde- 
pendent suit  subsequently  brought  between 
the  same  parties,  when  it  appears  that  the 
said  Judgment  was  entered  after  due  notice 
to  the  adverse  party,  followed  by  an  adjudi- 
cation upon  the  evidence  offered  in  support 
of  the  allegations  in  the  first  suit    Greene 


Digitized  by  VjOOQIC 


728 


124  SOUTHWESTEBN  BEPOBTEB. 


CKo. 


▼.  Greene,  2  Oraj  (Maaa.)  361,  61  Am.  Dec. 
4S4.  Nor  do  the  allegatkmg  in  this  rait  show 
any  caiiae  of  action  against  the  aroellees  for 
the  actual  and  exemplary  damages  sought  to 
be  reoorered  on  the  theory  that  there  was  a 
conspiracy  entered  into  between  the  appellees 
to  defeat  by  false  testimony  and  the  partial- 
ity of  the  trial  judge  a  fair  trial  of  apiiel- 
lant's  original  suit  against  Cobb  and  Arery. 
The  claim  made  for  such  damages  is  erl- 
dently  based  upon  the  alleged  fact  that,  by 
reason  of  the  conspiracy  diarged,  appellant 
failed  to  recover  the  lot  and  premises  sued 
for  in  his  action  of  trespass  to  try  title 
against  Cobb  and  Avery,  whereby  he  lost  the 
value  of  said  property,  $23,000,  and  the  rents 
and  revenues  arising  therefrom,  amounting 
to  $2,400  per  annum,  when  as  a  matter  of 
fact  the  allegations  of  his  petition  show  that 
he  failed  to  prove  title  In  himself,  and  hence 
not  entitled  to  recover  said  property  whether 
the  conspiracy  and  partiality  alleged  did  or 
did  not  exist  His  petition  shows  no  other 
ground  for  actual  damages,  and,  having  fail- 
ed to  establish  by  proof  his  claim  of  title  or 
right  of  possession  to  the  property,  he  suf- 
fered no  such  damages,  of  which  he  can  now 
Justly  complain,  on  account  of  the  adverse 
Judgment  rendered  against  him,  and,  not  hav- 
ing sustained  any  actual  damages,  exemplary 
damages  were  not  recoverable.  For  another 
and  different  reason,  no  right  of  recovery 
against  Judge  Nash  was  shown,  and  the  dis- 
trict court  did  not  therefore  err  In  refusing, 
as  is  insisted  by  appellant,  upon  the  sug- 
gestion of  Judge  Nash's  death  to  continue  the 
case  to  make  his  legal  representatives  or 
heirs  parties.  It  is  a  settled  principle,  "and 
tbe  very  foundation  of  all  well-ordered  Juris- 
prudence, that  every  Judge,  whether  of  a 
higher  or  a  lower  court,  In  the  exercise  of  the 
Jurisdiction  conferred  on  him  by  law,  has 
the  right  to  decide  according  to  his  own 
free  and  unembarrassed  convictions  uninflu- 
enced by  any  apprehension  of  private  prose- 
cution." Taylor  v.  Goodrldi,  25  Tex.  Civ. 
App.  109,  40  S.  W.  615;  Yates  v.  Lansing, 
5  Johns.  (N.  Y.)  282;  Rains  v.  Simpson,  60 
Tex.  495,  82  Am.  Rep.  609.  In  the  last-clted 
case,  after  making  the  above  and  other  quo- 
tations from  the  case  of  Yates  v.  Lansing, 
supra,  it  is  said  that  "from  the  very  neces- 
sl^  of  the  case  this  immunity  from  private 
liability  extends  not  only  to  negligent,  but 
wlllfnl  and  malicious,  Judicial  acts" — citing 
Pratt  ▼.  Gardner,  2  Cush.  (Mass.)  69,  48  Am. 
Dec.  652,  and  Weaver  v.  Devendorf,  8  Denlo 
(N.  Y.)  117.  In  the  last-mentioned  case 
Beardsley,  J.,  speaking  for  the  court,  says: 
"No  public  officer  is  responsible  in  a  civil 
suit  for  a  Judical  determination,  however  er- 
roneous It  may  be,  and  however  malicious 
the  motive  which  prompted  it  Such  acts, 
when  corrupt,  may  be  punished  criminally, 
but  the  law  will  not  allow  malice  and  corrup- 
tion to  be  charged  in  a  civil  suit  against  such 
an  officer  for  what  he  does  in  the  perform- 
ance of  a  Judicial  duty.    The  rule  extends  to 


Judges  from  the  bluest  to  flie  lowest,  t» 
Jurors,  and  to  all  pnUlc  officets.  whatever 
name  they  may  bear,  in  the  exercise  of  Judi- 
cial power."  It  Is  said  that  the  prlndides 
upon  irtilcfa  these  decisions  rest  "^le  at  tbe 
very  foundation  of  all  good  government — the 
greatest  good  to  the  greatest  number" — that 
"In  the  imperfection  of  human  nature  It  is 
better  that  an  individual  should  occasionally 
suffer  a  wrong  than  the  course  of  Justice 
should  be  Impeded  and  fettered  by  constant 
and  perpetual  restraint  and  apprehension  on 
the  part  of  those  who  are  to  administer  it" 
(Gamett  v.  Ferrand,  6  B.  ft  C.) ;  that  the 
privilege  Is  not  Intended  so  much  for  the 
protection  of  the  Judge  as  an  Individual,  as 
for  the  protection  of  society  by  preventing  the 
scandal  and  embarrassment  which  would  fol- 
low should  the  Judicial  department,  which 
represents  one  of  tbe  most  sensitive  and  vital 
parts  of  sovereignty,  be  subjected  to  the  sep- 
arate prosecutions  of  private  parties.  Rains 
V.  Simpson,  supra.  Of  course,  tbe  applica- 
tion of  this  principle  of  immnnity  depends 
upon  whether  the  particular  or  given  act  was 
ministerial  or  Judicial.  The  action  will  in 
tbe  former  case  be  sustained,  and  In  the  lat- 
ter It  will  not  The  charges  of  conspiracy 
and  collusion  on  the  part  of  Judge  Nash  are- 
manifestly  based  upon  his  action  In  directing 
a  verdict  In  favor  of  Cobb  and  Avery.  This 
action  Involved  the  exercise  of  discretion  or 
Judgment  and  was  therefore  Judicial.  Com- 
missioner v.  Smith,  5  Tex.  471;  Arberry  v. 
Beavers,  6  Tex.  467,  55  Am.  Dec.  791. 

The  third  and  fourth  assignments  of  error 
are  grouped.  The  third  complains  that  tbe 
trial  court  erred  in  refusing  after  appellees' 
general  demurrer  had  been  sustained  to  grant 
appellant  leave  to  amend  his  pleadings.  The 
fourth  asserts  that  the  court  erred  in  sustain- 
ing the  defendants'  general  demurrer.  These 
assignments  present  separate  and  distinct 
questions  for  decision.  They  are  not  accom- 
panied with  any  proposition  whatever,  and 
under  the  rules  are  not  entitled  to  consider- 
ation. We  are. of  opinion,  however,  that  nei- 
ther assignment  shows  reversible  oror.  Tbe 
fourth  has  already  been  disposed  of  against 
ai^)ellant's  contention.  With  reference  to 
the  third.  It  may  be  said  that  amendments  of 
pleadings  ordinarily  are  liberally  allowed  In 
our  practice,  but  there  Is  certainly  a  limit 
to  such  right  In  this  case  It  appears,  as  has 
been  shown,  that  in  Deceml>er,  1907,  a  gen- 
eral demurrer  to  appellant's  original  peti- 
tion was  sustained,  and  appellant  granted 
leave  to  file  an  amended  or  supplemental 
petition.  Under,  this  permission,  appellant 
filed  two  supplemental  petitions,  the  first  cov- 
ering 19  pages,  and  the  second  7  pages,  of  the 
record.  These  supplemental  petitions  In  our 
opinion  failed  to  strengthen  aiq[>ellant's  case, 
and  when  again  called  for  trial,  November 
7,  1908,  a  genial  demurrer  was  again  sus- 
tained. That  appellant  had  been  afforded 
ample  time  and  opportunity  to  fully  plead  all 
the  material  facts  constituting  bia  cause  of 
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action  or  Kronnds  for  tbe  relief  aonght  can 
hardly  be  qnestioned,  and  we  think  the  coart, 
under  the  clrconiBtances,  was  dearly  justified 
In  refnsins  to  entertain  further  amendments. 
It  Is  said  that,  when  such  time  and  oppor- 
tunity has  been  given  to  remedy  defects  in 
the  pleadings,  parties  haye  not  the  right  to 
delay  tbe  trial  and  hinder  the  progress  of 
the  business  of  the  court  for  that  purpose. 
Trammell  v.  Swan,  25  Tex.  600;  Alexander 
V.  Brown  (Civ.  App.)  29  8.  W.  661. 

After  a  careful  consideration  of  appellant's 
assignments  of  error  and  of  the  record,  we 
have  been  unable  to  discover  any  error  which 
in  our  opinion  authorizes  a  reversal  of  the 
case,  and  the  judgment  of  the  lower  court  is 
therefore  affirmed. 


CITY  OF  TXIiER  t.  COKER. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  20, 

1910.) 

1.  Evidence  (|  22*)— Judicial  Notice— Qko- 
QRAPHicAi.  Facts. 

The  Court  of  Civil  Appeals  will  take  ju- 
dicial notice,  as  a  geographical  fact,  that  a  cer- 
tain railroad  company  has  a  main  line  and  sev- 
eral branches  traversing  diiferent  portions  of  the 
state  and  reaching,  through  different  cities  and 
counties,  and  that  some  of  the  branches  do  not 
tondt  the  city  of  Tyler,  and  that  it  is  not  neces- 
sary, in  their  operation,  for  the  railroad  com- 
iwny's  rolling  stock  to  pass  through  or  near  such 
city. 

[E^.    Note. — For   other   cases,    see   Evidence, 
Cent.  Dig.  J  28;   De&  Dig.  {  22.  •) 

2.  EviDENCK  (I  20*)-JnDiciAL  Notice. 

Tbe  Court  of  Civil  Appeals  will  take  ju- 
dicial notice  of  the  fact  that  tbe  rolling  stock  of 
a  certain  railroad,  operating  within  tbe  state, 
or  at  least  tbe  greater  part  of  it,  is  required  to 
be  constantly  in  actual  use  in  transporting  its 
passengen  and  freight  over  Its  various  lines,  and 
that  on  the  Ist  day  of  January  of  each  year  a 
comparatively  small  portion  thereof  could  t>e 
within  the  limits  of  a  certain  city,  and  that  only 
a  amall  portion  would  naturally  and  normally 
be  kept  within  the  city  for  any  purpose  connect- 
ed with  the  railroad's  business. 

[Ed.    Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  {  24 ;   Dec  Dig.  |  20.*] 

8.  Municipal  Corporations  ({  066*)— Taxa- 
tion or  Railroads— Rolling  Stock— "Lt- 
iNo  or  Being  Within  the  Liuits  of  Ant 
City  or  Incorporated  Town." 

Const  art  8,  i  5,  declares  that  all  railroad 
property  within  the  limits  of  any  city  shall  bear 
its  proportionate  share  of  municipal  taxation, 
and,  if  not  praviouely  rendered,  the  city  aa- 
tboritiea  shall  have  power  to  require  its  rendi- 
tion and  collect  the  usual  municipal  tax  there- 
on. Section  8  declares  that  proi>erty  of  rail- 
road companies  shall  be  assessed  and  taxes  col- 
lected in  the  several  counties  in  which  the  prop- 
erty is  situated,  including  so  much  of  the  road- 
bed and  fixtures  as  shall  be  In  each  county ;  and 
that  the  rolling  stock  shall  be  assessed  in  gross 
in  the  conn^  where  the  principal  office  of  the 
company  is  located,  and  the  county  tax  paid  on 
It  shall  be  apportioned  by  the  comptroller  in 
proportion  to  the  distance  the  road  may  run 
through  any  such  county  among  the  several 
eonnnes  through  which  tiie  road  passes,  as  a 
part  of  their  assets.  JSTeM  that,  under  Rev.  St 
1896,  art.  6083,  providhig  for  Uie  general  taxa- 
tion of  the  rolling  stock  of  railroad  corporations. 


and  article  BOO,  providing  that  only  property  sit- 
uated within  toe  limits  of  a  cilr  is  taxable  by 
it,  a  city  containing  the  principal  office  of  a 
railroad  company  was  not,  for  that  reason,  au- 
thorized to  levy  municipal  taxes  on  all  tbe  rail- 
road's rolling  stock,  only  a  small  portion  of 
which  would  necessarily  be  within  the  city  on 
the  let  day  of  January  of  each  year ;  the  term 
"lying  or  being  within  the  limits  of  any  city  or 
incorporated  town,"  eta,  when  applied  to  tan- 
gible movable  property,  meaning  only  such  prop- 
erty as  is  actually  and  physically  within  tho 
limits  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  2053;    Dec.  Dig.  f 

4.  Courts  (1 121*)  —  Jubisdictioh— Deiebmi- 

NATioN— Petition. 

Where  an  assessor  sued  for  commiasions  for 
making  an  assessment  on  the  rolling  stock  of  a 
railroad  company,  basing  his  right  to  recover  on 
the  theory  that  all  of  the  roiling  stock  of  the 
road  was  taxable  in  such  city,  which  was  er- 
roneous, and  it  did  not  appear  that  the  com- 
misdons  to  which  plaintiff  would  be  entitled  ou 
an  assessment  of  such  portion  of  tbe  rolling 
stock  as  the  city  was  entitled  to  tax  would 
amount  to  a  sum  within  the  jurisdiction  of  tbe 
trial  court,  the  petition  was  demurrable  under 
the  rule  that  where  plaintiff  relies  on  different 
or  separate  groups  of  facts,  some  of  which  dis- 
close no  cause  of  action  on  their  face,  the  juris- 
diction of  tbe  trial  court  must  be  determined 
from  the  amount  of  tbe  claim  resting  on  those 
facts  not  subject  to  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {  423;   Dec.  Dig.  |  121.*] 

Appeal  from  Smith  County  Court;  J.  A. 
Bulloch,  Judge. 

Action  by  C.  A.  Coker  against  the  City  of 
Tyler.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

C.  O.  Qrlggs,  for  appellant  Gentry  &  Cas- 
tle, for  appellee. 

HODGES,  J.  The  appeal  In  this  case  hi 
from  a  judgment  rendered  against  the  ap- 
pellant in  favor  of  the  appellee  for  commis- 
sions claimed  by  him  for  assessing  the  roll- 
ing stock  of  the  Cotton  Belt  Railway  Com- 
pany. The  petition  alleges  that  the  appellee 
was,  during  the  years  1005,  1906,  and  1907, 
the  duly  elected,  qualified,  and  acting  as- 
sessor and  collector  of  the  dt^  of  Tyler; 
that  the  latter  Is  a  municipal  corporation 
situated  In  Smith  county;  that  during  the 
year  1907  the  appellee,  In  pursuance  of  an 
order  theretofore  made  by  tbe  mayor  and 
board  of  aldermen  of  the  dty  of  Tyler,  and 
by  virtue  of  the  duties  required  of  him  un- 
der the  ordinance  of  said  city,  assessed  tbe 
taxes  for  the  years  1005,  1006,  and  1907  on 
the  rolling  stock  of  the  St  Louis  Southwest- 
em  Railway  Company  of  Texas,  a  corpora- 
tion duly  incorporated  under  the  laws  of  the 
state  of  Texas,  with  its  principal  office  and 
place  of  business  In  the  dty  of  Tyler,  Tex.; 
that  the  total  amount  assessed  for  the  vari- 
ous funds  as  required  by  the  ordinance  of 
said  city  against  said  railway  company  on 
its  rolling  stock  for  said  years  was  ^67,030 ; 
that  under  the  ordinance  of  said  city  plain- 
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tiff  was  allowed  and  entitled  to  Tec^ve  as 
his  commissions .  1  per  cent  on  said  assess- 
ment,  or  the  sum  of  $367.03.  The  remainder 
of  the  t)etitlon  alleges  the  presentation  of  the 
claim  for  the  commlBSions  mentioned,  and 
the  refusal  of  payment  by  the  city  council  of 
the  city  of  Tyler.  Among  other  defenses 
pleaded  by  the  city,  was  a  general  demurrer 
and  a  special  exception,  but  neither  of  these 
appears  to  have  been  called  to  the  attention 
of  the  trial  court,  as  there  is  no  order  dis- 
posing of  them.  A  trial  before  the  court 
without  a  Jury  resulted  in  a  Judgment  in 
faror  of  the  appellee  for  the  full  amount 
sued  for. 

It  occurs  to  us,  from  an  inspection  of  the 
record,  that  this  Judgment  should  be  revers- 
ed because  it  is  fundamentally  erroneous. 
Both  the  pleadings  and  the  evidence  show 
that  the  appellee  sought  and  obtained  a  Judg- 
ment for  legal  commissions  for  assessing  for 
taxes  the  entire  rolling  stock  of  the  St.  Louis 
Southwestern  Railway  Company  of  Texas, 
commonly  called  the  "Cotton  Belt,"  situated 
in  this  state.  We  Judicially  know,  as  a  geo- 
graphical fact,  that  this  railroad  company 
has  in  this  state  a  main  line  and  several 
branches  traversing  different  portions  of  the 
state  and  reaching  through  different  cities 
and  counties.  Some  of  those  branches  do  not 
touch  the  city  of  Tyler,  nor  is  it  necessary, 
m  their  operation,  to  go  through  or  near 
that  city.  Ry.  Co.  v.  State,  72  Tex.  410,  10 
S.  W.  81,  1  Ia  R.  A.  84d,  13  Am.  St  Rep. 
815 ;  Miller  v.  Texas,  83  Tex.  618,  18  S.  W. 
954 ;  7  Ency.  Evid.  943,  944.  Upon  the  same 
principle  the  court  should  take  cognizance 
of  the  fact  that  the  rolling  stock  of  this  rail- 
way company,  or  at  least  the  greater  part  of 
it,  is  required  to  be  constantly  In  actual  use 
in  transporting  freight  and  passengers  over 
its  various  lines,  and  that  on  the  Ist  day  of 
January  of  each  year  a  comparatively  small 
portion  of  it  could  be  within  the  limits  of 
the  city  of  Tyler;  and,  further,  that  but  a 
comparatively  small  portion  of  it  would  nat- 
urally and  normally  be  kept  within  the  city 
limits  of  the  city  of  Tyler  for  any  purposes 
whatever  connected  with  the  railway  busi- 
ness. It  was  not  alleged  in  the  petition  that 
the  city  was  acting  under  a  special  charter; 
and,  for  the  purpose  of  testing  the  suflBclency 
of  this  pleading,  we  must  assume  that  it  was 
operating  under  the  general  law  governing 
the  incorporation  of  cities  and  towns. 

Section  5  of  article  8  of  the  Constitution 
provides:  "All  property  of  railroad  compa- 
nies, of  whatever  description,  lying  or  being 
within  the  limits  of  any  city  or  incorporated 
town  within  this  state,  shall  bear  its  pro- 
portionate share  of  municipal  taxation,  and 
if  any  such  property  shall  i^ot  have  been 
heretofore  rendered,  the  authorities  of  the 
city  or  town  within  which  it  lies  shall  have 
power  to  require  Its  rendition,  and  collect  the 
usual  municipal  tax  thereon,  as  on  other 
property  lying  within  said  municipality." 

la  section  8  of  the  same  article  it  is  pro- 


vided that:  "All  property  of  railroad  com- 
panies shall  be  assessed,  and  the  taxes  col- 
lected in  the  several  counties  in  which  said 
property  is  situated,  including  so  much  of 
the  roadbed  and  fixtures  as  shall  be  in  each 
county.  The  rolling  stock  may  be  assessed  In 
gross  In  the  county  where  the  principal  office 
of  the  company  is  located,  and  the  county 
tax  paid  upon  it  shall  be  apportioned  by  the 
comptroller,  in  proportion  to  the  distance 
such  road  may  run  through  any  such  county, 
among  the  several  counties  through  which 
the  road  passes,  as  a  part  of  their  tax  as- 
sets." 

These  provisions  would  appear  to  change 
the  rule'  which  seems  to  be  adopted  in  some 
Jurisdictions,  of  making  the  rolling  stock  of 
railroad  companies  taxable  at  the  place  of 
the  corporate  domicile.  The  terms  "lying  or 
being  within  the  limits  of  any  city  or  incor- 
porated town,"  etc.,  when  applied  to  the 
tangible  and  movable  personal  property, 
would  hardly  be  considered  as  meaning  other 
than  that  the  property  must  be  actually 
physically  within  the  limits  of  <tbe  munici- 
pality where  it  is  sought  to  be  taxed,  in  order 
to  t>e  subject  thereto.  Laws  affecting  taxa- 
tion are  generally  construed  strictly  against 
the  government,  or  taxing  power,  and  will 
not  be  extended  beyond  the  plain  import  of 
the  language  used.  Atlantic,  eta,  Ry.  Co.  v. 
Lyons,  101  Va.  1,  42  S.  E.  932.  The  terms 
of  our  Constitution  are  as  potent  In  exclud- 
ing from  the  taxing  powers  of  cities  and 
towns  personal  property  not  "lying  and  be- 
ing" within  their  limits,  as  in  conferring  the 
right  to  tax  that  which  Is.  Under  section  8 
above  quoted.  Smith  county,  in  which  the 
city  of  Tyler  is  located,  and  of  which  it  is 
the  county  seat,  is  entitled  only  to  tax  that 
portion  of  the  value  of  the  entire  rolling 
stock  of  the  Cotton  Belt  Railway  Company ' 
as  is  measured  by  the  proportion  which  the 
mileage  in  that  county  bears  to  the  entire 
mileage  of  the  road  In  all  the  counties  in 
this  state.  We  know  that  the  mileage  in 
Smith  county  is  much  greater  than  In  the 
city  of  Tyler.  It  would  be  charging  the 
framers  of  our  Constitution  with  a  grievous 
oversight  to  so  construe  the  language  they 
employed  in  sections  5  and  8  as  limiting  the 
right  of  taxation  as  to  counties  to  only  a 
portion  of  the  rolling  stock  and  as  permitting 
cities  located  within  such  counties  the  right 
to  tax  for  municipal  puriwses  the  entire  roll- 
ing stock.  It  seems  to  be  the  general  rule  in 
this  state  that  movable  personal  property  is 
taxable  where  it  is  situated,  except  where 
otherwise  provided  by  law.  Ferris  v.  Kimble, 
75  Tex.  476,  12  S.  W.  689;  Rev.  8t  1805,  art 
5068.  Under  the  provisions  of  article  500  of 
the  Revised  Statutes  of  1895  only  property 
situated  within  the  limits  of  a  dty  is  tax- 
able by  such  munlclpalltiea.  So  far  as  our 
observation  has  extended,  this  case  presents 
the  only  Instance  in  which  a  city  has  under- 
taken to  assess  for  taxation  the  rolling  stock 
of  an  entire  railroad  solely  on  account  of 
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ib»  fact  that  the  general  office  of  the  cor- 
poration was  located  within  Its  limits.  How- 
ever, it  Is  but  Jnst  to  say  that  we  gather 
from  the  record  and  brief  of  counsel  for  the 
city  that  while  the  assessment  was  made  the 
tax  was  not  collected.  It  appears  to  have 
been  the  uniform  construction  adopted 
throughout  the  state  by  the  officers  and  de- 
partments charged  with  the  collection  of  mu- 
nicipal taxes,  that  cities  and  towns  had  no 
such  right  Such  a  course  of  conduct,  after 
the  laitse  of  so  many  years,  Is  not  without 
force  in  determining  the  construction  that 
should  now  be  adopted  by  the  courts.  Atlan- 
tic, etc.,  Ry.  Co.  v.  Lyons,  supra.  If  the  roll- 
ing stock  of  the  Cotton  Belt  was  not  taxable 
In  the  city  of  Tyler  it  was  not  there  subject 
to  aseessment  for  taxes  by  the  appellee,  and 
the  municipal  officers  could  confer  no  such 
authority  upon  him.  This  being  true,  the 
allegations  of  the  petition  show  the  perform- 
ance of  no  service  as  assessor  for  which  ap- 
pellee would  be  entitled  to  recover  commis- 
sions against  the  city.  We  do  not  mean  to 
say  that  no  part  of  the  rolling  stock  of  the 
railway  company  would  be  subject  to  taxa- 
tion within  the  limits  of  the  appellant  city, 
although  there  seems  to  be  authority  for 
such  a  holding.  Davenport  v.  Mississippi, 
etc.,  Ry.  Co.,  16  Iowa,  349.  But  tlie  undls- 
poted  facts  in  this  case  show  that  the  assess- 
ment of  the  entire  rolling  stock  was  made  in 
gross,  thus  making  it  impossible  to  separate 
that  which  may  have  been  within  the  limits 
and  subject  to  taxation  from  that  larger  por- 
tion which  we  know  from  the  very  nature 
of  tilings  could  not  have  been  so  situated. 

Article  6083  of  the  Revised  SUtntes  of 
1805  contains  the  only  provision  of  law  re- 
lating to  the  rendition  of  the  rolling  stock 
of  railway  corporations  for  taxation.  That 
provides  that  every  railroad  corporation  in 
this  state  shall  deliver  a  sworn  statement  on 
or  before  the  Ist  day  of  April  in  each  year 
to  the  assessor  of  the  county  in  which  its 
principal  office  is  situated,  setting  forth  the 
true  and  full  value  of  the  rolling  stock  of 
said  railroad,  together  with  the  names  of 
the  counties  through  which  it  runs  and  the 
number  of  miles  of  roadbed  in  each  of  said 
counties,  and  that  said  assessment  shall  be 
submitted  for  review  to  the  board  of  equali- 
zation of  the  county  in  which  its  principal 
office  Is  situated.  After  providing  for  the 
method  of  equalizing  such  valuations  with 
that  of  other  property,  it  is  required  of  this 
board  that  it  shall  certify  the  final  valuation 
to  the  Comptroller  of  Public  Accounts,  who 
shall  proceed  at  once  to  apportion  the  amount 
of  such  valuation  among  the  counties  through 
which  the  road  runs,  in  proportion  to  the 
distance  snob  road  may  run  through  any 
such  county,  and  shall  certify  such  appor- 
tionment to  the  assessors  of  such  counties, 


and  this  shall  constitute  part  of  the  taxable 
assets  of  such  counties,  and  the  assessor  of 
each  of  said  counties  shall  list  and  enter  the 
same  upon  the  rolls  for  taxation  as  other 
personal  property  situated  in  said  county. 

Upon  the  trial  of  this  case  the  appellee 
testifled  that  he  was  instructed  by  the  city 
council  and  mayor  to  assess  the  entire  roll- 
ing stock  of  the  St  Louis  Southwestern  Rail- 
way Company  of  Texas,  and  that  in  pursu- 
ance of  that  order  he  sent  to  the  office  of  tlie 
Comptroller  for  certified  copies  of  the  state 
and  county  renditions  of  that  railway  com- 
pany on  its  rolling  stodc  for  the  years  1906, 
1906,  and  1907;  that  upon  receipt  of  these 
copies  he  made  the  dty  assessments  on  the 
entire  rolling  stodc  for  the  years  above  men- 
tioned ;  that  he  made  out  a  supplemental  tax 
roll  for  those  assessments  and  submitted  it 
to  the  city  council,  by  which  it  was  approv- 
ed; that  the  aggregate  amount  of  the  taxes 
due  for  those  years  as  shown  by  the  roll  was 
1376,030,  and  that  his  fees  allowed  for  assess- 
ing those  taxes  were  1  per  cent,  amounting 
to  $376.03. 

If  we  hold,  as  we  think  we  should,  that 
the  petition  in  this  case  shows  upon  its  face 
that  the  appellee  in  stating  bis  cause  of  ac- 
tion is  relying  In  part  upon  facta  which  can- 
not furnish  the  basis  of  a  recovery  In  this 
sutt,  we  are  unable  to  say  that  his  action, 
if  he  has  any,  is  within  the  Jurisdiction  of 
the  court  in  which  It  was  filed.  Admitting 
that  there  was  a  portion  of  the  rolling  stock 
of  the  railroad  company  within  the  limits  of 
the  city  of  Tyler,  and  subject  to  assessment 
and  taxation  by  the  city,  and  for  assessing 
which  appellee  would  be  ,»ititled  to  commis- 
sions, it  does  not  affirmatively,  or  even  infer- 
entially,  appear  from  the  petition  that  such 
commissions  would  amount  to  a  sum  within 
the  Jurisdiction  of  the  court  below.  If,  in 
stating  his  cause  of  action,  the  plaintiff  In 
a  suit  relies  upon  different  and  separable 
groups  of  facts,  some  of  which  disclose  no 
cause  of  action  upon  their  face,  the  Jurisdic- 
tion of  the  trial  court  must  be  determined  by 
the  amount  of  the  claim  resting  upon  those 
facts  which  are  not  subject  to  a  general  de- 
murrer. 

For  the  reasons  mentioned,  the  Jndgqient 
of  the  trial  court  Is  reversed  and  this  cause 
remanded.  It  might  be  that  under  a  proper 
pleading  the  appellee  would  be  entitled  to  a 
Judgment  for  some  amount,  but  under  the 
petition  as  presented  here  we  do  not  think 
that  he  is;  and  for  the  purpose  of  prevent- 
ing this  Judgment  from  operating  as  a  bar 
to  a  cause  of  action  in  a  court  of  comi>etent 
Jurisdiction  to  recover  such  sum  as  he  may 
show  himself  entitled  to,  we  have  thought 
proper  to  reverse  and  remand  the  case,  and 
it  la  accordingly  so  ordered. 
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BAUGHN  v.  X  B.  McKEB  CO.  et  al. 
(Court  of  Civil  Appeals  of  Texas.    Dea  23, 1909. 

On  Motion  for  Rehearing,  Feb.  3,  1910.) 
1.  Appeai.  and  Ebbob  (S  150*)— Intebest  of 

APPBIiLANT. 

Where,  in  a  eamishment  proceeding,  the 
garnishee  answered,  admitting  an  indebtedness 
to  the  debtor  which  the  latter  denied,  claiming 
that  the  garnishee  at  the  time  he  answered  the 
writ  was  neither  indebted  nor  in  possession  of 
effects  belcmging  to  him,  the  debtor  had  no  suffi- 
cient interest  to  entitle  him  to  appeal  from  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enror,  Cent  Dig.  |f  934,  935,  938;  Dec.  Dig. 
i  160.*] 

Z  Gabnishiibnt  (i  230*)— Recovebt  of  Pat- 
HENTS  —  Pathent  bt  Gabnishke  Afteb 
Sebviob. 

Where  a  gaijiishee  pays  the  debt  to  the 
debtor  after  service  of  the  garnishment  writ,  in 
violation  of  Sayles'  Ann.  Civ.  St.  1897,  art.  225, 
he  cannot  recover  the  money  from  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  g  435;   Dec.  Dig.  S  230.»] 

8.  Gabnishment  (S  230*)  —  Payment  Befobe 
Sbbvicb— Recovebt  Back. 

Where  a  gamiahee  pays  the  debt  to  the 
debtor  before  service  of  the  writ,  he  cannot  re- 
cover the  money  merely  because  he  appeared  in 
the  gamuhment  suit  and  answered  that  he  was 
Indebted. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  t  435;   Dec.  Dig.  §  230.*] 

Appeal  from  Fannin  County  Court;  H.  A. 
Cunningham,  Judge. 

Garnishment  by  the  J.  B.  McKee  Company 
and  others  against  J.  F.  Baugbn,  in  which 
D.  W.  Haywood  was  summoned  as  garnishee. 
From  a  Judgment  against  the  garnishee,  de- 
fendant appeals.  Affirmed  orally.  On  mo- 
tion for  rehearing.     Denied. 

J.  W.  Gross,  for  appellant  J.  M.  Baldwin, 
for  appelleee. 

WILLSON,  C.  J.  The  J.  B.  McKee  Com- 
pany, having  a  judgment  against  appellant, 
had  Issued  a  writ  of  garnishment  against  D. 
W.  Haywood.  The  latter  answered  that  he 
was  Indebted  to  appellant  for  rent  of  certain 
land  for  the  year  1908  In  the  sum  of  $59.98. 
Appellant  controverted  Haywood's  answer  by 
a  sworn  plea,  alleging  that  Haywood  "Is  not 
now  nor  was  lie  at  the  time  of  filing  his  an- 
swer In  this  cause,  nor  at  any  other  time 

subsequent  to  the day  of 190 — , 

same  being  the  date  on  which  the  sheriff  had 
a  conversation  with  the  said  garnishee  in 
which  said  garnishee  agreed  to  accept  serv- 
ice of  the  writ  of  garnishment,  indd>ted  to 
this  defendant  in  any  amount;  that  on  the 
date  of  the  filing  of  his  answer  herein,  as 
well  as  at  all  other  times  subsequent  to  the 
said  date  on  which  said  garnishee  agreed  to 
accept  service  of  said  writ  of  garnishment, 
the  said  garnishee  did  not  have  in  his  hands 
any  effects  belonging  to  this  defendant,  no 
rent,  no  money  nor  any  other  property,  for 
that  long  prior  to  said  date  the  said  gar^ 


Qlshee  and  this  defendant  had  made  a  set- 
tlement regarding  the  rents  due  on  account 
of  the  land  which  this  defendant  had  rented 
to  said  garnishee  for  and  during  the  year 
1908"  The  court  determined  that  the  writ 
of  garnishment  was  served  on  Haywood,  and 
that  at  the  time  the  writ  was  served  on  him 
and  at  the  time  he  answered  the  suit  Hay. 
wood  was  indebted  to  appellant  in  the  sum 
of  $58.55.  A  judgment  In  accordance  with 
such  findings  was  rendered  in  favor  of  the 
McKee  Company  against  Haywood.  From 
this  judgment  Haywood  did  not  prosecute  an 
appeal.  The  appeal  is  by  Baughn  alone.  He 
assigned  as  errors  the  action  of  the  trial 
court  in  overruling  a  motion  made  by  him  at 
the  January  term  of  the  court  to  quash  the 
garnishment  proceedings,  on  the  ground  that 
the  writ  of  garnishment  had  not  been  served 
on  Haywood,  and  the  action  of  said  court  in 
overruling  a  motion  made  by  him  at  the  fol- 
lowing April  term  of  said  court,  on  the  same 
ground,  to  quash  the  writ  of  garnishment 
and  the  officer's  return  thereon.  It  appear- 
ing from  appellant's  plea  under  oath  contro- 
verting the  garnishee's  answer  that  the  lat- 
ter at  the  time  said  answer  was  made  was 
not  Indebted  to  him,  and  had  in  his  hands 
no  effects  belonging  to  him,  when  the  appeal 
was  first  considered  by  us  we  were  of  the 
opinion  that  appellant  should  not  be  beard 
to  complain  that  the  trial  court  had  erred 
as  contended  in  the  assignments,  and  there- 
fore that  it  did  not  devolve  upon  us  to  go 
behind  the  recitals  In  the  judgment  showing 
it  to  be  a  valid  one,  and  determine  whether 
as  to  Haywood  it  was  valid  or  not  If  Bay- 
wood  at  the  time  he  answered  the  writ  was 
not,  as  appellant  swore  he  was  not  indit- 
ed to  appellant  and  did  not  have  in  his  pos- 
session effects  belonging  to  appellant  we  are 
unable  to  see  that  it  was  any  concern  of  his 
that  the  court  nevertheless  rendered  a  judg- 
ment against  said  Haywood  in  faror  of  the 
McKee  Company.  Obviously,  we  think,  ap- 
pellant's right  to  defend  for  Haywood  and 
to  have  a  judgment  against  him  revised  must 
be  predicated  upon  the  fact  that  his  rights 
in  some  way  would  be  injuriously  affected  by 
a  judgment  against  Haywood.  In  his  motion 
for  a  rehearing  appellant  calls  attention  to 
evidence  in  the  record  indicating  that  before 
he  answered  in  the  garnishment  suit  against 
him,  Haywood  had  paid  to  him  (ai^>ellant> 
the  debt  due  him,  and  in  fact  was  not  in- 
debted to  him.  Appellant  then  argues  that 
if  the  judgment  appealed  from  should  not  be 
reversed,  Haywood  will  be  entitled  to  re- 
cover back  from  him  the  sum  paid  him,  and 
that  because  Haywood  in  such  an  event 
would  be  entitled  to  such  a  recovery  as 
against  him,  he  (appellant)  is  entitled  to  have 
the  judgment  revised.  But  we  think  if  Hay- 
wood, after  service  of  the  writ  on  him,  paid 
to  appellant  the  debt  he  was  due  him,  he 
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«oaId  not  recover  back  the  amount  of  same. 
Not  only  waa  he  under  no  legal  obligation 
then  to  make  such  a  payment,  but  he  was 
prohibited  by  law  from  doing  so.  Sayles' 
Ann.  ClT.  St  1897,  art  225.  Being  a  pay- 
ment voluntarily  made  by  him,  he  could  not 
recover  it  back.  Galveston  Ga  v.  Oorham, 
4»  Tex.  279;  GUllam  v.  Alford,  69  Tex.  267, 
«  S.  W.  767;  Taylor  v.  Hall,  71  Tex.  216, 
9  8.  W.  141.  On  the  other  hand,  If  Haywood 
paid  his  debt  to  appellant  and  at  the  time 
be  paid  it  he  had  not  been  aerved  with  the 
writ  of  garnishment  he  certainly  would  not 
be  entitled  to  recover  back  the  simi  paid 
merely  because,  having  voluntarily  appeared 
In  the  garnishment  suit  he  had  answered 
that  he  was  Indebted  to  appellant  when  In 
fact  he  was  not  indebted  to  him. 
The  motion  for  a  rehearing  ia  overruled. 


CLARK  V.  LOWB. 

(Cbort  of  Civil  Appeals  of  Texas.    Jan.  19, 

1910.) 

Affeai.  awd  Erbob  (I  327*)— Wmt  or  Ebbob 

— NECXSaABT  Pabties. 

In  an  action  to  recover  personalty,  or  the 
valne  thereof,  ^alntiff  obtained  a  writ  of  seq- 
nestration  under  which  the  property  was  seiz- 
ed by  the  constable,  and  defendant  retained  pos- 
eeasion  by  filing  a  replevy  bond.  Judgment  was 
rendered  for  plaintiff  for  the  title  and  poases- 
don  of  the  property,  and,  in  the  alternative,  for 
a  specified  sum,  and  he  brought  error  complain- 
ing of  the  qnasbing  of  the  writ  of  sequestration, 
and  of  the  refusal  to  render  judgment  against 
the  saretles  on  the  replevy  bond.  Held,  that  the 
sareties  were  necessary  parties  defendant  to  the 
writ  of  error. 

[EkL  Note.— For  other  cases,  see  Appeal  .and 
Error,  Cent  Dig.  |  1833 ;   Dec  Dig.  \  327.*] 

Error  from  .Tom  Green  County  Court;  Mil- 
ton Mays,  Judge. 

Action  by  D.  M.  Clark,  administrator  of 
N.  R.  Clark,  deceased,  against  Bob  Lowe. 
There  was  a  Judgment  granting  insufficient 
relief,  and  plaintiff  brings-  error.    Affirmed. 

Thomas  &  McCarty,  for  plaintiff  in  error. 
Anderson  &  Dumas,  for  defendant  in  error. 

KET,  J.  D.  M.  Clark,  as  administrator  of 
the  estate  of  N.  R.  Clark,  deceased,  brought 
this  suit  against  Bob  Lowe  for  the  title  and 
possession  of  two  horses,  or  $195,  the  value 
of  the  horses,  in  the  event  possession  of  the 
horses  could  not  I>e  obtained.  The  plaintiff 
sued  out  a  writ  of  sequestration,  under 
which  the  horses  were  seized  by  the  con- 
stable. ThereuiK>n  the  defendant  filed  a  re- 
plevy bond,  and  by  reason  thereof  retained 
possession  of  the  horses.  Thereafter,  on 
motion  of  the  defendant  the  court  quashed 
the  sequestration  bond  and  the  writ  of  seq- 
uestration. The  case  was  then  tried  and 
Judgment  rendered  for  the  plaintiff,  Clark, 
against  the  defendant,  Lowe,  for  title  and 
possession  of  the  two  horses  sued  for,  and. 
In  the  alternative,  for  $195,  the  value  of  the 


horses,  and  the  court  refused  to  render  Judg- 
ment In  favor  of  the  plaintiff  against  the 
sureties  on  the  replevy  bond. 

The  plaintiff  has  brought  the  case  to  this 
court  by  writ  of  error,  making  the  defend- 
ant I<owe,  the  sole  defendant  in  the  writ 
but  has  assigned  no  error  as  against  him. 
Only  two  assignments  are  presented  in  the 
briefs,  and  they  assert  the  proposition  that 
the  court  committed  error  in  sustaining  the 
motion  to  quash  the  sequestration  bond  and 
writ,  and  in  refusing  to  render  Judgment 
for  the  plaintiff  against  the  sureties  on  the 
replevy  bond.  The  sureties  referred  to  are 
Interested  In  both  questions;  and  yet  they 
have  not  been  made  parties  to  the  proceed- 
ing by  which  the  case  was  brought  to  this 
court  By  signing  the  replevy  bond  they 
became  parties  to  the  suit  In  the  sense  that 
if  the  sequestration  proceeding  had  not  been 
quashed,  the  court  could  have  rendered  Judg- 
ment against  them  as  well  as  the  defendant; 
and,  before  any  relief  can  be  had  against 
them  in  this  court  It  was  necessary  that 
they  be  made  parties  to  the  appeal  or  writ 
of  error.  This  was  not  done,  and  therefore 
we  decline  to  decide  the  questions  referred 
to  in  the  briefs. 

The  Judgment  is  affirmed. 


POSTAL  TELEGRAPH  CABLE  CO.  OF 

TEXAS  V.  SMITH. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  8,  1910. 

Rehearing  Denied  Jan.  29,  1910.) 


-De 


FAILUBE  to   DEI,IVBB  TELEOBAM — UELIVEBT 

TO  Wboito  Addbcss — Neolioence. 

Where  a  telegraph  company  delivered  a 
message  at  the  Oriental  Hotel,  instead  of  in  care 
of  the  Oriental  Oil  Company,  to  which  it  was 
addressed,  the  company  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S$  24,  29,  32 ;  Dec. 
Dig.  |87>] 

2.  TEI.BaBAPHS    AND    TELEPHONES    (j    67*)   — 

Failube  to  Deuvkb  Teucobaic  —  Notice  — 

Liability. 

A  telegraph  company  is  liable  for  all  dam- 
ages that  flow  from  its  negligence,  of  which  it 
had  notice,  or  which  might  have  l>een  reason- 
ably anticipated  at  the  time  it  received  the  mes- 
sage, in  the  event  of  a  breach  of  its  contract 

[Ed.  Notfe- For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §i  64r-a8 ;  Dec.  Dig. 
i  67.*] 

3.  Telegraphs  and  Telephones  (J  67*)  — 
Failure  to  Delivbb  Telegram— Notice. 

Though  a  message  stating  that  "D.  died 
tills  morning  three  o'clock.  Will  make  all  ar- 
rangements was  notice  to  the  company  that 
the  sendee  would  probably  set  out  at  once  to 
attend  the  funeral,  it  did  not  by  the  expression 
"will  make  all  arrangements"  give  notice  that 
the  remains  would  be  carried  to  a  place  other 
than  that  from  which  the  message  was  sent. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  Sf  64-C8;  Dec  Dig. 
f  67.*] 

Appeal  from  District  Court  Dallas  Coun- 
ty;  E.  B.  Muse,  Judge. 
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Action  by  J.  Mayrant  Smith  against  tbe 
Postal  Telegraph  Cable  Company  of  Texas. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  and  Judgment  rendered  for 
defendant. 

A.  P.  Wozencraft  and  D.  A.  Frank,  for 
appellant.  Wendell  Spence  and  J.  E.  Gil- 
bert, for  appellee. 

RAINET,  C  J.  This  suit  was  originally 
brought  by  Mrs.  J.  Mayrant  Smith  as  a  feme 
sole  against  the  appellant  to  recover  dam- 
ages for  mental  anguish  sustained  by  her 
by  reason  of  the  delay  in  the  delivery  of  a 
message  dated  Belton,  Tex.,  November  25, 
1904,  addressed  to  her  in  care  of  the  Oriental 
Oil  Company,  Dallas,  Tex.,  reading  as  fol- 
lows: "Dave  died  this  morning  three  o'clock. 
Will  make  all  arrangements.  [Signed]  Wm. 
Thatcher."  By  amended  petition  J.  May- 
rant  Smith,  tbe  husband,  was  made  a  party 
plaintiff.  The  court  sustained  a  special  ex- 
ception to  the  misjoinder  of  parties  plaintiff, 
and  3.  Mayrant  Smith  alone  prosecuted  the 
suit  The  petition,  among  other  things,  al- 
leged that  the  "Dave"  mentioned  In  the  mes- 
sage was  Dave  Terry,  a  brother  of  Mrs.  J. 
Mayrant  Smith,  and  that  said  David  Terry 
died  at  Austin,  Tex.,  and  by  previous  family 
arrangements  was  buried  at  Houston,  Tex.; 
that  she  could  and  would  have  reached  the 
place  of  the  funeral  In  time  to  have  seen  her 
brother  before  the  burial  and  attend  the 
funeral  services,  had  said  message  not  been 
delayed  in  delivery,  and  for  which  she  prays 
damages.  Defendant  answered  by  general 
and  special  exceptions,  general  denial,  and 
contributory  negligence.  The  exceptions 
were  overruled,  and  upon  a  trial  a  verdict 
and  Judgment  rendered  for  $650  In  favor  of 
plaintiff,  and  defendant  appeals. 

The  first  assignment  of  error  Is  as  fol- 
lows: "The  court  erred  in  overruling  defend- 
ant's third  special  exception  to  that  part  of 
tbe  fourth  paragraph  of  plalntlfTs  said  peti- 
tion, which  alleges  that  'according  to  his 
request  and  the  family  arrangements  there- 
for his  body  was  carried  to  Houston,  Tex., 
for  Interment,'  for  the  reason  that  the  de- 
fendant had  no  knowledge  of  any  such  re- 
quest or  arrangement,  and  the  said  petition 
nowhere  alleges  that  this  defendant  had  any 
such  notice." 

The  same  question  is  presented  by  assign- 
ments of  error  Xos.  2  to  7,  Inclusive,  hav- 
ing been  raised  in  course  of  the  proceedings 
below  by  objections  to  evidence,  to  the  charge 
of  the  court,  to  the  refusal  of  special  charges 
requested,  and  In  a  motion  for  a  new  trial, 
all  of  which  assignments  will  be  considered 
together. 

The  petition  of  plaintiff  did  not  allege  any 
fact  showing  notice  to  the  company  of  any 
conditions  out  of  which  damages  might  arise 
by  the  failure  to  promptly  transmit  and  de- 
liver the  message  other  than  Is  given  by  the 


face  of  the  message.  The  appellant  was  neg- 
ligent in  falling  to  deliver  the  message,  hav- 
ing delivered  It  to  the  care  of  the  Oriental 
Hotel  in  Dallas,  Instead  of  the  Oriental  Oil 
Company,  and  the  law  holds  It  liable  for  all 
damages  that  flow  from  Its  negligence  of 
which  it  had  notice,  or  which  might  have 
been  reasonably  anticipated  at  the  time  it 
received  tbe  message.  In  the  event  of  a 
breach  of  its  contract  Upon  the  receipt  of 
the  message  for  transmission  and  delivery, 
the  appellant  was  put  upon  notice  that  the 
parties  therein  mentioned  were  related,  and 
that  upon  Its  receipt  by  Mrs.  Smith  she 
would  probably  set  out  at  once  to  attend  the 
funeral  of  the  deceased.  Telegraph  Co.  v. 
Carter,  85  Tex.  580,  22  S.  W.  961,  34  Am. 
St  Rep.  82&  The  expression  in  the  message, 
"will  make  all  arrangements,"  would  convey 
to  the  ordinary  mind  that  all  arrangements 
for  the  funeral  at  Belton,  the  residence  of 
the  sender,  would  be  made,  and  does  not  con- 
vey the  Idea  or  indicate  that  the  funeral  was 
to  take  place  at  some  point  removed  from 
that  community.  There  is  nothing  in  the 
telegram  that  can  be  held  to  give  notice  to 
the  telegraph  company  that  the  remains 
would  be  carried  to  Houston  for  burial. 
Therefore  it  cannot  be  said  that  damages  re- 
sulting to  Mrs.  Smith  in  not  being  notified  In 
time  to  attend  the  funeral  at  Houston  was 
contemplated  by  the  company  at  the  time 
the  contract  to  transmit  and  deliver  the  mes- 
sage was  entered  Into.  Therefore  the  com- 
pany is  not  liable  for  damages  resulting  to 
Mrs.  Smith  In  not  being  able  to  attend*  the 
funeral  at  Houston  caused  by  the  delay  in 
delivering  the  message.  We  think  the  case 
of  Telegraph  Co.  v.  Kuykendall,  99  Tex.  323. 
89  S.  W.  965,  Is  decisive  of  this  point,  and 
upon  It  our  holding  is  based.  See,  also.  Tele- 
graph Co.  V.  Ayers,  41  Tex.  Civ.  App.  627, 
93  S.  W.  199. 

There  are  other  assignments  of  error,  but 
in  view  of  the  foregoing  holding,  it  is  un- 
necessary to  discuss  them.  Some  of  them 
relate  to  the  admission  of  testimony  in  re- 
gard to  the  understanding  had  between  the 
members  of  the  family  as  to  the  burial  of 
Dave  Terry  at  Houston.  The  effect  of  our 
holding,  as  above  expressed,  disposes  of  this 
matter  adversely  to  appellee. 

As  It  appears  from  the  evidence  that  plain- 
tiff was  not  entitled  to  recover,  the  Judgment 
of  the  district  court  is  reversed,  and  Judg- 
ment here  rendered  for  appellant 


Mcknight  v.  Mcknight. 

(Court  of  Civil   Appeals  of  Texas.     Jan.  19. 
1910.) 

1.  Appeal  and  Ebrob  (§  327*)— Writ  of  Er- 
BOB— Parties. 

Where  in  trespass  to  try  title,  brontcbt 
against  husband  and  wife  to  keep  tbe  wife  from 
getting   a   homestead  by   limitations,    the  wife 
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was  affected  by  the  jadnnent  denying  relief  to 
plaintiff,  tliough  stie  was  not  mentioned  tlierein, 
and  the  judgment  was  final  as  to  her,  plaintiff 
mnst.  make  her  a  party  defendant  in  a  writ  of 
error  to  review  the  jndgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  1814-1820,  lS2a-1835; 
Dec.  Dig.  I  327.*] 

2.  Appeal  and  Ebbob  <|  79*)— Fiitai.  Judg- 
ment. 

In  trespass  to  try  title  brought  against  hus- 
band and  wife  to  keep  the  wife  from  getting  a 
homestead  by  limitations,  a  judgment  denying 
relief  to  plaintiff,  awarding  to  the  intervener 
an  undivided  half  interest  in  reversion,  depend- 
ing on  the  homestead  rights  of  the  husband  and 
confirming  the  remaining  undivided  half  inter- 
est in  the  husband,  his  heirs  and  assigns,  etc., 
without  mentioning  the  wife,  is  not  a  final  judg- 
ment, and  writ  of  error  does  not  lie  to  review  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  484-493 ;   Dec.  Dig.  {  79. *1 

Error  from  District  Coart,  Bexar  Connty; 
Arthur  W.  SeeligBon,  Judge. 

Action  by  R.  A.  McKnight  against  John 
McKuigbt  and  another,  in  which  Mrs.  Cor- 
nelia Mitchell  Interyened.  There  was  a  Judg- 
ment denying  relief,  and  plaintiff  brings 
error,  making  John  McKnight  defendant  in 
error.    Dismissed. 

Salllway  &  McAskill,  for  plaintiff  in  error. 
Geo.  R.  Gillette,  for  defendant  in  error. 


NE^LL,  J.  This  suit  was  brought  by  plain- 
tiff In  error,  hereinafter  called  plaintiff, 
against  John  McKnight  and  his  wife,  Mary 
E.  McKnight,  In  the  ordinary  form  of  an  ac- 
tion of  trespass  to  try  title  to  certain  lots 
of  land  situated  In  the  city  of  San  Antonio, 
Tex.,  designated  as  lots  Nos.  50,  51,  and  52 
in  block  14,  city  block  No.  1,600,  on  the  cor- 
ner of  Cooper  and  Gevers  streets,  and  are 
farther  designated  tn  pialntifTs  petition  as 
the  "same  lots  sold  and  conveyed  by  Mrs. 
Alice  E.  Moore  and  A.  J.  Moore,  her  hus- 
band, to  Mrs.  Sarah  E.  McKnight  on  Decem- 
ber 31,  1900,  by  deed  recorded  in  volume  226, 
page  355,  of  the  Records  of  Deeds  of  Bexar 
County,"  which  deed  is  alleged  to  be  the  com- 
mon source  of  title  under  which  plaintiffs 
and  defendants  claim  title  to  the  property. 

Mrs.  Cornelia  Mitchell  intervened  in  the 
case,  and  in  her  petition  of  intervention  al- 
leged that  she  Is  the  legal  and  equitable  own- 
er and  holder  of  the  land  described  in  plain- 
tiff's petition;  that  such  land  was  the  sep- 
arate property  of  the  estate  of  Mrs.  Sarah  E. 
McKnight,  who  died  intestate,  leaving  as  her 
only  heir  her  son,  R.  A.  McKnight,  the  plain- 
tiff in  this  suit;  that  thereafter  intervener 
acquired  by  purchase  at  execution  sale  all 
the  right,  title,  and  interest  of  sold  R.  A. 
McKnight  to  said  land,  and  that  defendants, 
nor  either  of  them,  have  any  right,  title,  or 
Interest  whatever  in  the  land;  that  on  No- 
vember 1,  1907,  Intervener  agreed  to  sell  all 
the  land  to  plaintiff  for  the  sum  of  $625  and 


costs  of  sherllTs  sale,  amounting  to  $25  or 
$30;  that  she  ratifies  and  confirms  said 
agreement,  adopts  the  pleadings  of  plaintiff, 
and  Joins  in  bis  prayer  for  the  recovery  of 
the  land,  etc.  The  defendants  pleaded  not 
guilty  to  both  plaintiff's  and  Intervener's  pe- 
titions. 

The  case  was  stibmitted  for  trial  to  the 
court,  without  a  Jury,  which,  on  conclusions 
of  fact  and  law  found  by  the  trial  judge,  on 
April  15,  1908,  rendered  the  following  Judg- 
ment: "Now  at  this  day  coming  on  to  be 
heard  the  alwve  entitled  and  numbered  cause, 
and  the  plaintiff  appearing  In  person  and  by 
counsel,  and  the  intervener  appearing  by  her 
counsel  of  record,  and  the  defendants  also 
appearing  by  their  counsel  of  record,  and  in 
person  of  Jolm  McKnight,  and  a  Jury  having 
been  waived  and  the  matters  at  issue,  as  well 
of  fact  as  of  law,  having  been  submitted  to 
the  court,  and  the  court  having  beard  the  evi- 
dence and  argument  of  counsel  and  being  ful- 
ly advised  in  the  premises,  being  of  the  opin- 
ion that  the  property  in  controversy  was  the 
communltr  homestead  of  defendant  John  Mc- 
Knight, and  his  deceased  first  wife,  Sarah  E. 
McKnight,  and  that  the  plaintiff,  R.  A.  Mc- 
Knight, as  her  sole  heir  took  upon  her  de- 
cease an  undivided  one-half  interest,  subject 
to  the  homestead  right  then  and  now  en- 
Joyed  by  said  John  McKnight,  which  interest 
of  said  R.  A.  McKnight  was  purchased  by 
the  intervener,  Cornelia  Mitchell,  it  is  there- 
fore by  the  court  hereby  considered,  ordered, 
adjudged,  and  decreed  that  the  plaintiff  R. 
A.  McKnight  take  nothing  by  his  suit  in  this 
behalf,  and  that  the  intervener,  Cornelia 
Mitchell,  do  have  and  recover  of  and  from 
the  defendants  John  McKnight  and  Mary  E. 
McKnight,  free  from  all  claims  or  preten- 
sions of  title  thereto  on  the  part  of  said  de- 
fendants, or  either  of  them,  the  title  to  an 
undivided  one-half  Interest  in  and  to  the 
property  in  controversy,  to  wit,  lots  Numbers 
(50)  fifty,  (51)  fifty-one,  and  (52)  fifty-two.  In 
block  No.  (14)  fourteen,  city  block  1600,  of 
South  Heights  Addition,  In  the  city  of  San 
Antonio,  Bexar  county,  Texas,  said  one-half 
Interest  hereby  awarded  to  intervener,  how- 
ever, Is  and  shall  be  a  reversionary  estate, 
depending  upon  the  homestead  rights  In  said 
property  now  and  hereafter  to  be  possessed, 
exercised,  and  enjoyed  by  defendant  John 
McKnight,  whose  possession  of  said  entire 
property  thereunder  may  continue  during  his 
life,  and  shall  be  free  from  all  molestation 
by  Intervener,  his  heirs,  personal  representa- 
tives, or  assigns,  and  that  the  title  to  the  re- 
maining undivided  one-half  interest  in  said 
property  be,  and  the  same  Is  hereby,  confirm- 
ed in  the  said  defendant  John  McKnight,  his 
heirs  and  assigns,  and  it  is  further  adjudg- 
ed that  defendants  pay  all  costs  herein,  ex- 
cepting the  costs  of  filing  the  plaintiff's  origi- 
nal  petition,    which  are    hereby    adjudged 
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Jigalnst  plaintiff,  for  all  of  which  costs  ez- 
-ecution  may  Issue." 

R.  A.  McKnlght  made  application  for  a 
writ  of  error  to  have  said  Judgment  revers- 
■ed  by  this  court,  and  alleged  in  his  applica- 
tion that  John  McKnight  and  the  Intervener, 
•Cornelia  Mitchell,  are  the  only  parties  In- 
terested adversely  to  him  In  the  case;  the 
writ  of  error  bond  was  made  payable  to  John 
Mitchell  and  Cornelia  Mitchell ;  but  the  writ 
«f  error  was  Issued  and  served  upon  John 
Mitchell  and  Cornelia  Mitchell,  service  being 
bad  upon  each  of  them  on  April  29,  1900. 
The  motion  of  defendants  In  error  to  dismiss 
the  writ  Is  upon  this  ground:  "Because  It 
appears  from  the  pleadings  and  Judgment  In 
said  original  cause,  as  exhibited  by  the  trans- 
script  herein  (pages  10  to  18),  that  Mary  E. 
McKnlght  was  a  party  defendant  thereto; 
and  because  the  said  Mary  E.  McKnight  Is 
not  named  as'  a  party  defendant  In  plaintiff's 
application  for  this  writ  of  error,  and  Is  not 
named  as  an  obligee  in  the  writ  of  error  bond 
filed  therewith,  and  does  not  appear  to  have 
been  dted  as  one  of  the  defendants  In  error 
cpon  this  writ" 

It  will  be  noted  from  our  statement  of  the 
case  that  Mary  E.  McKnlght  was  a  party  de- 
fendant In  the  case,  and,  while  her  name  Is 
not  mentioned  In  the  Judgment,  It  is  apparent 
from  the  pleadings  taken  in  connection  with 
the  findings  of  the  trial  Judge  that  she  Is  af- 
fected by  It,  and  that  It  Is  final  as  to  her. 
If,  however,  we  should  be  mistaken  as  to 
this,  an  Insuperable  objection  to  this  court's 
Jurisdiction  would  appear,  which  is  that  the 
Judgment  upon  which  the  writ  of  error  Is 
sued  out  Is  not  final.  That  Mary  K  Mc- 
Knlght was  a  necessary  party  to  the  writ 
cannot  be  more  clearly  diown  than  by  a  quo- 
tation from  plaintiff  In  error's  brief,  viz.: 
"The  court  will  readily  see  that  this  suit  was 
brought  to  keep  John  McKnight's  second 
"Wife"  (Mary  B.  McKnlght)  "from  getting  a 
homestead  by  the  five-year  statute  of  limita- 
tion, she  claiming  the  property,  asserting 
ownership  to  same  in  her  own  right,  holding 
-under  a  deed  duly  registered." 

It  Is  elementary  that  all  adverse  parties  to 
ft  Judgment  against  the  party  seeking  to  have 
-such  Judgment  reversed  by  an  appellate  tri- 
bunal must,  either  on  appeal  or  a  writ  of 
•error,  be  brought  before  such  a  court  In  or- 
der to  give  It  Jurisdiction. 

Wherefore  the  motion  Is  sustained  and  the 
writ  of  error  dismissed. 


MATSON  V.  STBWABT. 

<Court  of  Civil  Appeals  of  Texas.     Jan.   18, 

1910.) 

1.  Contracts  (8  319*)— Work  and  Labob  (| 
14*)— Pabt  Pkbfobmance— Remedy. 

Where  a  contract  has  been  performed  In 
part  by  a  party  thereto,  and  full  performance  is  I 


prevented  by  the  adverse  party,  the  party  may 
sue  on  the  contract,  or  be  may  recover  on  a 
quantum  meruit  for  the  services  actually  per- 
formed. 

[B}d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {1499:  Dec.  Die.  f  819;*  Work 
and  Labor,  Cent  Dig.  |  82;  Dec.  Dig.  1 14.*] 

2.  Masteb  and  Sebvant  (||  86,  73*)— Wobk 
AND  Labob  (|  14*)— Contbact  of  Ekfi^t- 

KENT— PaiBT  PXBFOBltANOK— REUEDT. 

Where  one  contracting  to  take  cliarge  of 
another's  flock  of  goats  for  a  specified  period, 
in  consideration  of  receiving  a  specified  num- 
ber of  goats  and  their  increase  during  the  pe- 
riod, was  discharged  before  the  expiration  of 
the  period,  he  must  prove  that  np  to  the  dis- 
charge be  performed  nia)  part  of  the  agreement 
in  which  case  he  can  recover  the  specific  prop- 
erty and  increase,  and  damages  or,  in  the  alter- 
native, he  may  recover  the  reasonable  value  of 
the  services. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {§  42,  99;  Dec  Dig.  |i 
36,  73;*  W^ork  and  Labor,  Cent  Dig.  I  82; 
Dec  Dig.  S  14.*] 

3.  Appeal  and  Ehbob  (J  1010*)  —  Findino — 
Conclusiveness. 

A  finding  supported  by  evidence  will  not  be 
disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8979 ;  Dec  Dig.  (  1010.*] 

Appeal  from  Edwards  County  Court;  A.  P, 
Allison,  Judge. 

Action  by  John  Matson  against  R.  A.  Stew- 
art From  a  Judgment  for  defendant,  plain- 
tiff appeals.   Affirmed. 

Fisher  &  Walker,  for  appellant  Jno.  W. 
Hill,  for  appellee. 

NEILL,  J.  This  Is  a  suit  by  the  appellant 
against  the  appellee  to  recover  from  him  the 
possession  of  50  bead  of  nanny  goats  and 
their  Increase  from  February  2,  1907,  up  to 
the  date  of  filing  suit  which  was  February 
2,  1909,  alleged  In  the  aggregate  to  be 
137  head,  besides  70  kids,  all  of  which  were 
alleged  to  be  reasonably  worth  $621;  or.  In 
the  alternative,  the  value  of  the  animals,  and 
also  the  value  of  the  mohair  sheared  from 
said  goats  since  February  1,  1907,  which  was 
alleged  to  be  $125.  The  plaintiff  alleged  that 
he  was  entitled  to  the  possession  of  said  goats 
as  his  property  by  virtue  of  a  certain  written 
contract  made  between  him  and  defendant  oa 
February  2,  1907,  the  substance  of  which  1b 
alleged  in  bis  petition  to  be  as  follows:  "By 
the  contract  plaintiff  agreed  to  take  charge  of 
defendant's  entire  flock  of  goats,  consisting  of 
about  two  thousand  head,  for  the  period  of 
three  years  from  February  1,  1907,  and  dur- 
ing such  period  to  look  after,  control,  herd 
and  care  for  the  goats  and  the  increase  from 
year  to  year  In  a  prudent  careful  and  busi- 
nesslike manner,  and  do  everything  that 
might  be  necessary  to  promote  the  general  in- 
terest and  welfare  of  the  goats,  and  to  glre 
the  whole  of  his  time  and  attention  thereto, 
the  goats  to  be  run  on  such  range  as  might 
be  furnished  by  the  defendant;  and,  upon  the 
expiration  of  said  time  to  quietly  and  peace- 
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fally  turn  over  and  dellTer  to  defendant  or 
hla  authorized  agent  all  of  said  goats  and 
tbelr  Increase  except  such  of  said  goats  as 
may  be  owned  by  plaintiff  under  the  contract 
as  therein  specified.  That  defendant  on  his 
part  agreed  to  cut  out  of  his  flock  of  goats 
fifty  head  of  nannies,  such  as  might  be  agreed 
upon  by  him  and  plaintiff,  and  deliver  posses- 
sion thereof  for  the  period  of  time  specified, 
said  nanny  goats  and  their  increase  to  be 
placed  in  such  marks  and  brands  as  might  be 
agreed  upon,  in  order  to  distinguish  them 
from  other  goats;  and  that.  In  the  event  plain- 
tiff should  comply  with  the  terms  and  condi- 
tions of  the  contract,  then,  at  the  expiration 
thereof,  plaintiff  should  have  and  own  abso- 
lutely and  be  entitled  to  hold  as  his  own  all 
of  the  fifty  nanny  goats  and  all  Increase  there- 
from during  said  period  of  time,  otherwise 
the  same  to  remain  the  property  of  the  de- 
fendant. That  defendant  further  agreed  for 
said  period  to  furnish  all  necessary  range, 
water  and  salt,  and  expense  of  shearing  all 
of  said  goats,  except  the  nanny  goats  set 
aside  for  plaintiff,  which  expense  was  to  be 
borne  by  him;  that  it  also  stipulated  that  the 
defendant  was  authorized  during  the  period 
of  the  contract  to  sell  all  the  goats  except 
the  nannies  set  apart  to  plaintiff  and  tbelr 
Increase ;  but  that,  in  case  he  should  sell  the 
whole  of  his  flock,  the  plaintiff  should  be  en- 
titled to  receive  the  fifty  head  of  nannies  and 
their  Increase."  The  petition  then  alleges 
that  plaintiff  and  defendant  at  once  cut  out 
the  50  head  of  nanny  goats  and  designated 
them  by  marks  and  brands,  as  provided  by 
the  contract;  that  their  Increase  in  the  spring 
of  1907  was  also  marked  and  branded  In  the 
same  manner;  that  the  Increase  for  the  next 
spring  was  not  marked  nor  branded,  but 
could  be  readily  Identified  by  plaintiff ;  that 
plaintiff  at  once  took  charge  of  the  defend- 
ant's goats,  comprehended  by  the  contract, 
on  the  range  furnished  by  defendant,  and  con- 
trolled, herded,  and  cared  for  the  same  and 
their  Increase  in  a  prudent,  careful,  and  busi- 
nesslike manner,  and  did  everything  that 
was  necessary  to  promote  the  general  inter- 
■est  and  welfare  thereof  and  the  increase,  and 
gave  his'  whole  time  and  attention  thereto 
from  February  2,  1907,  continuously  up  to 
December  10,  1908;  tliat  on  the  last-named 
'day.  defendant,  without  cause,  took  all  of  said 
goats.  Including  60  head  of  nannies  and  their 
increase,  from  the  care  and  custody  of  plaln- 
tlfl  and  ousted  him  from  the  range,  notify- 
ing him  that  he  (defendant)  would  not  permit 
him  to  further  care  for  the  goats,  and  that 
defendant  would  no  further  recognize  or  abide 
by  the  contract;  that  plaintiff  performed  his 
part  of  the  contract  from  Its  date  until  De- 
cember 19,  1908,  as  required  thereby,  and  has 
been  ready  and  willing  to  continue  its  per- 
formance up  to  the  date  of  its  expiration, 
but  was  prevented  from  doing  so  by  the  de- 
fendant; and  that  his  services  were  reason- 
ably worth  $25  per  month  during  that  period. 
The  plaintiff  prayed  Judgment  for  the  nanny 
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goats  and  their  Increase  or  for  the  value 
thereof,  and,  in  the  alternative,  for  the  value 
of  his  service  during  the  period  of  time  he 
was  In  charge  of  and  cared  for  said  goats. 
The  defendant  answered  by  a  general  denial, 
and  the  case  was  tried  without  a  Jury,' and 
Judgment  was  rendered  for  the  defendant. 
The  only  assignment  of  error  complains  of 
the  court's  rendering  Judgment  for  the  de- 
fendant; for  the  reason  that  under  the  undis- 
puted evidence  it  should  have  been  for  the 
plaintiff.  The  proposition  asserted  under 
the  assignment  is  as  follows:  "Where  a  con- 
tract has  been  performed  in  part,  and  its  full 
performance  has  been  prevented  by  the  de- 
fendant, the  plaintiff  may  maintain  an  action 
of  covenant  upon  the  contract,  a  complete 
performance  on  his  part  being  excused  by  the 
act  of  the  defendant,  or  he  may  recover  upon 
a  quantum  meruit  for  the  services  actually 
performed."  The  proposition  Is  undoubtedly 
sound  law;  but  It  assumes  that  plaintiff  faith- 
fully discharged  his  obligation  to  perform  the 
services  required  of  him  under  the  contract, 
which  was  the  very  t&ct  at  issue.  There  is 
no  dispute  about  the  contract  having  been  en- 
tered into  by  the  parties,  nor  question  regard- 
ing its  (instruction.  In  order  for  the  plain- 
tiff to  recover  the  specific  property  sued  for 
or  its  value,  it  was  incumbent  upon  him  to 
prove  that  up  to  the  time  defendant  dis- 
charged him  he  had  performed  his  part  of 
the  agreement.  Such  proof  would  have 
shown  a  breach  of  the  contract  on  the  part 
of  defendant  which  would  have  entitled  plain- 
tiff to  recover,  not  only  the  goats  and  their 
Increase  which  he  was  to  receive  as  compen- 
sation for  his  services,  but  any  other  damages 
that  might  be  shown  to  have  proximately  en- 
sued from  such  breach;  or,  In  the  alternative, 
the  reasonable  value  of  his  services.  If  be 
didn't  i>erfonn  the  services  in  the  manner 
he  contracted,  the  defendant  bad  the  right  to 
4ischarge  him,  and  if  his  services  were  of  no 
talue  he  could  recover  nothing  on  a  quantum 
meruit  It  was  only  in  the  event  plaintiff 
complied  with  the  terms  and  conditions  of 
the  contract  that  he  should  have  title  to  the 
goats  and  tbelr  increase  stipulated  for  as  his 
compensation.  Otherwise,  the  same  were  to 
remain  the  property  of  the  defendant  Plain- 
tiff had  agreed  and  obligated  himself  "to  look 
after,  control,  herd,  and  care  for  said  goats 
and  tbelr  Increase  from  year  to  year  in  a 
prudent,  careful,  and  businesslike  manner, 
and  to  do  everything  necessary  to  promote  the 
general  welfare  and  Interest  of  said  goats." 
If  defendant's  testimony  be  true — which  was 
for  the  trial  Judge,  and  not  us,  to  determine 
— plaintiff  did  not  perform  such  obligation. 
Such  testimony  is  to  the  effect  that  plaintiff 
did  not  attend  to  the  goats  nor  herd  tbem 
properly;  that  be  let  them  scatter  all  over 
the  country,  and  that  plaintiff  cost  him  more 
in  the  loss  of  goats  than  he  was  worth,  and 
that  he  had  to  get  rid  of  him  because  he  was 
worthless  and  expensive.  The  defendant's 
testimony  is  corroborated  by  that  of  another 
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witness  who  testified  rabstantlany  to  the 
same  effect 

There  being  evidence  tending  to  support 
the  evident  findings  of  the  court  that  plaintiff 
did  not  perform  the  seryices  he  contracted  to 
render,  and  that  bis  services  were  of  no  val- 
ue, it  is  not  our  province  to  disturb  the  Judg- 
ment, and  it  Is  affirmed. 


MISSOURI,  K.  &  T.  RT.  CO,  OF  TEXAS  v. 
BTRD. 

(Court  of  Civil  Appeals  of  Texas.     Jan.  20, 
1910.) 

1.  Railroads  {§  425*)— Injtjbt  to  Awimalb— 
Pboxiuate  Cause. 

A  finding  that  oegligence  in  the  operation 
of  a  train  at  an  excessive  speed  was  the  proxi- 
mate cause  of  the  killing  of  an  animal  on  the 
track  cannot  be  sustained  in  the  absence  of 
proof  of  causal  connection  between  the  negli- 
gence found  and  the  accident. 

[EM.    Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  «|  1527-1533 ;    Dec.  Dig.  |  425.»] 

2.  Railboads  (I  415*)— Injubt  to  Animals— 
DuTT  TO  Keep  Lookout. 

Where  by  ordinance  an  animal  killed  by  a 
train  running  at  excessive  speed,  was  unlaw- 
fully running  at  large,  the  railroad  owW  no  duty 
to  keep  a  lookout  for  the  animal,  but  might  as- 
sume that  no  such  animal  was  at  large. 

[E}d.   Note.— For  other  cases,  see   Railroads, 
Cent.  Dig.  |  1477;   Dec.  Dig.  $  415.*] 

3.  Railkoads  (§  441*)— INJUBIES  TO  Aniual 
— Pbbsumpti  ons. 

Wtiere,  because  an  animal  was  unlawfully 
running  at  large,  the  railroad  owed  no  duty  to 
look  out  for  the  animal,  it  could  not  be  presumed 
from  the  fact  that  the  track  was  straight  where 
the  animal  was  killed  and  the  view  unobstruct- 
ed that  the  employes  discovered  the  animal  on 
the  track. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Dec.  Dig.  I  441.*] 

4.  Evidence  (f  64*)— Pbesumption  on  Pbe- 
bduption. 

One  presumption  cannot  l>e  made  the  basis 
of  another  presumption.  * 

[Ed.    Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  |  74 ;    Dec.  Dig.  S  64.*] 

6.  Ra'ilboads  (;  419*)— INJUBTES  to  Aniual 
.  — Case  Required  on  Discovert. 

.  Where  a  horse  unlawfully  running  at  large 
is  killed  by  a  train,  the  railroad  owes  no  duty 
as  to  the  horse  until  its  employes  discover  the 
animal  to  be  where  he  might  reasonably  be  ex- 
pected to  l>e  injured  by  the  operation  of  the 
train  in  the  manner  they  operated  it 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S!  1489-1500 ;   Dec.  Dig.  {  419.*] 

6.  RAiLBOADe  (I  443*)— Injuries  to  Anikaia 

— Sufticienct  of  Evidence. 

In  an  action  for  the  killing  of  a  horse  by 
a  train,  in  which  it  was  shown  that  the  train 
was  running  at  an  excessive  speed,  and  the 
horse  unlawfully  running  at  large,  evidence  held 
insufficient  to  show  that  the  railroad  employ^ 
discovered  the  horse  to  be  where  he  might  be 
expected  to  be  injured  by  the  train  in  the  man- 
ner they  oi>erated  it  and  hence  failed  to  show 
that  the  railroad  owed  any  duty  with  regard  to 
the  horse. 

[Ed.  Note.— For  other  cases,   see  Railroads, 
Dk.  Dig.  I  443.*] 


7.  NSOUOENCX    ({   1*)— BXIRBKOB    OF    DUTT. 

In  the  absence  of  a  ixxty  violated,  there  can 
be  no  negligence. 

[E2d.  Note. — For  other  cases,  see  Negligence,. 
Cent  Dig.  {  1 ;   Dec.  Dig.  |  1.*] 

Ai^>eal  from  Hopkins  County  Court;  F.  W. 
Patterson,  Judge. 

Action  by  D.  H.  Byrd  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas. 
From  a  judgment  for  plaintiff,  defendant  ap- 
pealB.   Reversed  and  remanded  for  new  trIaL 

Coke^  Miller  &  Coke  and  L.  L.  Wood,  toot 
appellant    J.  M.  Melson,  for  appellee. 

WILLSON,  0.  J.  Appellee  recovered  a 
Judgment  against  appellant  for  the  sum  of 
$125  as  the  value  of  a  borse  belonging  to  the 
former  alleged  to  have  been  negligently  kill- 
ed by  the  latter  in  the  operation  of  one  of  Its 
trains  within  the  corporate  limits  of  tbe 
town  of  Sulphur  Springs.  The  borse  was 
killed,  as  found  by  the  trial  court,  at  a  point 
on  appellant's  line  of  railroad  It  was  not  re- 
quired to  taave  fenced,  "between  League 
street  in  said  town,  and  Moore  avenue,  tbe 
street  nearest  to  League  street  on  tbe  east 
and  running  parallel  with  It 

It  is  reasonably  certain  from  the  evidence 
that  tbe  horse  was  killed  by  one  of  appel- 
lant's east-bound  trains  at  some  hour  not 
shown  by  the  record  during  a  nl^t  in  Sep- 
ten/bet,  190S,  but  as  no  one  saw  the  train 
strike  him.  It  is  only  by  Inferences  from  tbe 
testimony  that  the  circumstances  surround- 
ing the  accident  can  be  determined.  Appel- 
lee testified  that  when  be  last  saw  the  horse 
alive  he  was  in  his  lot  near  and  north  of  ap- 
pellant's line  of  railroad  and  near  and  east 
of  League  street  He  found  the  horse  dead 
In  a  cut  at  a  point  about  six  feet  soutb 
of  the  track  of  said  railroad  and  70  or  80 
feet  east  of  the  point  where  appellant's  track 
crossed  League  street  Appellee  further  tes- 
tified: "I  saw  his  (the  horse's)  tracks  on  the 
railroad  right  at  the  crossing.  I  saw  where 
be  scrambled  to  get  off  the  railroad  track, 
but  I  never  saw  his  tracks  up  to  where  be 
was  lying.  From  where  I  first  saw  the 
horse's  tracks  I  could  not  tell  from  the  tracks 
he  made  as  to  whether  he  was  running,  but 
the  tracks  Just  dug  in  the  ground  and  I  sup- 
pose it  was  where  the  engine  struck  him."' 
It  was  shown  that  from  the  place  where  tbe 
horse  was  found  dead  to  a  point  more  than 
500  yards  west  of  same  appellant's  track  was. 
straight,  and  that  the  view  of  operatives  of 
its  trains  going  east  from  that  point  to  tbe 
place  where  the  animal  was  found  dead  was 
wholly  unobstructed.  An  ordinance  of  the 
town  of  Sulphur  Springs  made  it  unlawful 
to  run  a  steam  engine  on  a  railroad  within 
its  limits  at  a  greater  rate  of  speed  than  6- 
mlles  per  hour.  A  witness  testified  that  a 
train  moving  at  tbe  rate  of  6  miles  per  hour 
striking  a  horse  would  not  knock  him  10  feet 
from  the  side  of  the  track,  "but  I  suppose," 
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be  said,  *^t  might  knock  blm  off  flre  feet  to 
one  aide,  as  Atc  feet  would  be  a  small  dis- 
tance. Or,"  he  added,  "It  might  catch  the 
animal  on  the  pilot  of  the  engine,  which  Is 
three  or  fonr  feet  elevation,  and  the  animal 
woTiId  fan  off  the  side  of  the  track  five  feet." 
When  found  the  horse's  hind  legs  were  biD- 
ken  jTiBt  above  the  hocks,  and  his  neck  was 
broken.  The  findings  of  the  trial  conrt,  made 
the  basis  of  his  Judgment,  that  appellant  was 
gnllty  of  negligence  In  that  It  was  operating 
within  the  corporate  Umlta  of  said  town  In 
violation  of  said  ordinance,  at  a  greater  rate 
of  speed  than  six  miles  per  honr,  the  train 
that  killed  the  horse,  and  that  such  negli- 
gence was  the  proximate  cause  of  the  horse's 
death,  are  challenged  as  being  without  sup- 
port in  the  evidence.  If  it  should  be  conced- 
ed that  the  evidence  was  snflQcient  to  support 
the  finding  that  the  train  which  struck  the 
liorse  was  being  operated  at  a  speed  in  viola- 
tion of  the  ordinance,  we  think  It  was  in- 
sufficient to  support  the  finding  that  the 
death  of  the  animal  was  the  result,  proxi- 
mately, of  the  violation  of  that  ordinance. 
As  was  said  in  Ry.  C!o.  v.  Latham,  115  8.  W. 
891,  "if  the  engineer  was  guilty  of  negligence 
in  running  the  train  at  the  speed  it  was  run 
•  •  •  then  In  order  to  determine  that  such 
n^Ugence  was  the  proximate  cause  of  the 
accident,  It  would  be  necessary  to  first  find 
that  the  animal  was  on  the  track  under  such 
circumstances  as  would  support  the  conclu- 
sion that  the  accident  was  the  natural  and 
probable  consequence  of  such  negligence,  and 
that  an  accident  of  that  character  ought  rea- 
sonably to  have  been  foreseen  as  such  a  conse- 
quence in  the  light  of  attending  circmustan- 
ces.  T.  A  P.  Ry.  Co.  v.  Blgham,  eo  Tex.  223, 
38  S.  W.  162.  Whether  there  was  any  causal 
connection  between  the  negligence  of  the  de- 
fendant found  by  the  court  and  the  accident 
Is  left  wholly  to  conjecture,  and,  in  the  ab- 
sence of  evidence  to  support  it,  such  a  con- 
nection can  no  more  be  presumed  than  negli- 
gence can  be  presumed  without  proof  to  sup- 
port It  T.  &  P.  Ry.  Oo.  V.  Shoemaker,  98 
Tex.  451,  84  S.  W.  1049."  There  is  no  evi- 
dence in  the  record  before  us  showing  when 
and  under  what  circumstances  the  horse  got 
upon  appellant's  track,  and  there  is  no  evi- 
dence tending  to  show  that  its  employes  in 
charge  of  the  train  which  killed  the  horse 
ever  discovered  him  to  be  on  the  track.  By 
the  terms  of  an  ordinance  in  force  in  said 
town  it  was  unlawful  for  the  horse  to  be  at 
large  at  the  place  where  he  was  killed,  and 
therefore  appellant's  said  employes  not  only 
did  sot  owe  appellee  the  duty  to  keep  a  look- 
out for  the  animal,  but  had  a  right  to  as- 
sume no  such  animal  was  at  large  at  said 
place.  By.  Co.  v.  Cocke,  64  Tex.  154.  As 
they  did  not  owe  such  a  duty,  it  should  not 
be  presumed  from  the  fact  that  the  track 
was  straight  and  their  view  unobstructed 
that  they  discovered  him  upon  the  track. 


And,  if  such  a  presumption  could  be  indulg- 
ed, it  could  not  be  made  the  basis  of  a  fur- 
ther presumption  that  said  employes  discov- 
ered the  animal  to  be  on  the  track  in  time 
by  the  use  of  due  care  to  avoid  injuring  Iiim. 
The  animal  being  at  the  time  in  the  position 
of  a  trespasser  on  its  track,  notwithstanding 
appellant  may  have  been  negligent  in  operat- 
ing its  train  at  too  great  a  speed,  it  would 
not  be  liable  for  the  death  of  the  horse  if  its 
employes  did  not  discover  him  to  be  In  dan- 
ger from  the  train  in  time  to  avoid  injuring 
him  in  its  operation.  Ry.  Oo.  v.  Russell,  43 
S.  W.  576.  In  other  words,  the  horse  being 
a  trespasser  on  its  track,  appellant  owed  to 
appellee  no  duty  with  reference  to  him  until 
its  employes  discovered  the  animal  to  be  In 
a  place  where,  reasonably,  he  might  be  ex- 
pected to  be  injured  by  the  operation  of  the 
train  in  the  manner  they  operated  it.  The 
testimony  failing  to  show  that  said  employes 
discovered  the  horse  to  be  in  such  a  place,  it 
failed  to  show  appellant  to  owe  appellee  a 
duty  with  regard  to  him,  and  hence  failed 
to  show  a  liability  on  the  part  of  appellant 
to  appellee.  In  the  absence  of  a  duty  violat- 
ed, there  can  be  no  liability  on  the  ground  of 
negligence. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trlaL 


BRADY  V.  MADDOX. 

(Court  of  Civil  Appeals  of  Texas.     Dec.  22, 

1909.    On  Motion  for  Rehearing, 

Feb.  2,  1910.) 

1.  Appbai.  and  Ebbob  (§{  994,   1002*)— Re- 
view —  CONTRADICTOBT   JSVIDENCE  —  CBBOI- 

BiLiTT  OF  Witnesses. 

A  verdict  is  conclusive  on  the  appellate 
court  as  to  conflicting  evidence  and  the  credibil- 
ity of  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  3901-3906,  3935;  Dec. 
Dig.  H  9©4,  1002.»] 

2.  Bbokebs  (S  86*)— Aonon  fob  Coioiissionb 
—Evidence. 

In  an  action  by  a  broker  for  commissions, 
evidence  to  support  a  finding  that  it  was  through 
the  broker's  efforts  that  a  prospective  purchas- 
er was  procured. 

[Ed.  Note.— For  other  cases,  see  Brokeia, 
Cent.  Dig.  |  116;   Dec.  Dig.  i  86.*] 

8.  Bbokebb  (I  8*)— Action  tob  Cokhibsions^ 

—Evidence. 

In  an  action  by  a  broker  for  commissions, 
evidence  held  to  support  a  finding  that  a  con- 
tract of  employment  between  the  broker  and 
the  owner  was  in  force  when  the  owner  sold  the 
land. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {  9;   Dec.  Dig.  |  8.*] 

4.  Bbokbbb  (i  88*)— Action  fob  CoinassioNB 

— IN8TBT7CTION8. 

In  an  action  by  a  broker  for  commissions, 
where  there  was  evidence  that  the  owner  had 
at  one  time  refused  to  sell  to  a  subsequent  pur- 
chaser, and  that  afterward  the  owner  had  placed 
the  property  for  sale  with  the  broker  without 
stipulating  against  the  sale  to  such  purchaser, 
but  no  evidence  that  the  purchaser  had  sub- 
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mitted  an  offer  to  tbe  broker  after  the  owner's 
refusal  to  sell,  a  charge  that,  if  the  pnrchaser 
bad  submitted  an  offer  to  the  broker  which  was 
refused  bjr  the  owner,  defendant  should  recover 
upon  the  theory  that,  if  the  owner  refused  to 
sell  to  the  pnrchaser  and  he  then  went  to  the 
broker  with  his  offer,  defendant  wart  entitled  to 
recover,  did  not  necessarily  require  a. verdict 
for  defendant. 

(Ed._Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  ff  121-127;   Dec  Dig.  S  88.*] 

6.  Brokebs  (S  88*)— Action  tok  Comkissions 

— iNSTBUOnOWS. 

The  evidence  being  conflicting  as  to  wheth- 
er the  property  was  withdrawn  from  the  market 
before  or  after  the  owner's  employment  of  the 
broker,  a  charge  In  the  broker's  action  for  com- 
pensation that,  if  before  the  broker  submitted 
the  property  for  sale  to  a  prospective  purchaser 
the  owner  had  refused  the  offer  of  the  prospec- 
tive purchaser,  defendant  should  recover,  did 
not  require  a  verdict  for  defendant 

[Eid.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {{  121-127 ;    Dec.  Dig.  |  8&*] 

6.  Tbial  (J  286*)— iNBTBUcnoNS. 

A  general  charge  that  the  jury  should  find 
a  verdict  upon  "a  preponderance  of  the  evidence 
under  the  foregoing  charge,"  followed  by  de- 
fendant's special  charges,  was  not  erroneous 
as  requiring  the  jury  to  find  a  verdict  under  the 
general  charge  alone  and  to  ignore  the  special 
chaises,  since,  the  Jury  could  not  have  unde1^ 
stood  tbat,  after  the  special  charges  were  given, 
they  were  to  be  ignored. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  700;    Dec  Dig.  {  286.*] 

7.  Husband  and  Wctb  (i  258*)— "OoMMtmrnr 
Pbopebty"  —  Husband's  Impbovements  on 
Wife's  Sepabatb  Pbopebtt. 

If  a  wife  inherited  a  lot  from  her  father 
and  her  husband  erected  improvements  thereon, 
the  improvements  would  be  "community  prop- 
erty," so  tbat  the  husband  would  have  an  in- 
terest in  the  property. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  |  909 ;   Dec.  Dig.  §  258.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1343-1344;   vol.  8,  p.  7608.] 

8.  Brokebs  (8  61*)— Bjoht  to  Commissions. 

Where  a  husband  negotiated  with  a  broker 
for  the  sale  of  a  lot  which  was  his  wife's  sep- 
arate property,  though  there  was  evidence  that 
improvements  thereon  were  community  property, 
and  the  broker  knew  tbat  the  wife's  signature 
and  separate  acknowledgment  of  a  deed  to  the 
property  was  essential  to  a  conveyance,  he 
would  not  be  entitled  to  a  commission  upon 
finding  a  purchaser  if  the  real  reason  the  deed 
was  not  made  was  that  the  wife  would  not  ex- 
ecute it  and  such  failure  was  not  participated 
in  by  the  husband. 

[EM.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  $i  77,  78;    Dec.  Dig.  {  61.*] 

9.  Appeal  and  Error  <§  213*)  —  Bkview — 
Failubb  to  Submit  Issue  of  Fact. 

Where  there  was  in  the  evidence  an  issue 
of  fact,  proper  for  submission,  but  which  de- 
fendant did  not  ask  to  have  submitted,  he  can- 
not urge  the  failure  to  submit  as  ground  for  re- 
versal. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  ii  1304,  1305;  Dec  Dig.  § 
213.*] 

Error  from  Bexar  County  Court;  Phil  H. 
Shook,  Judge. 

Action  by  J.  W.  Maddox  against  T.  F. 
Brady.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Aflarmed. 


Joseph  Byan,  for  plaintiff  In  error.  Webb 
&  Goetb,  for  defendant  in  error. 

JAMES,  C.  J.  Maddox  sned  to  recover  5 
per  cent,  of  $7,000  as  a  broker's  commission, 
alleging  his  employment  by  Brady  to  sell 
a  piece  of  property  for  tbe  price  of  $7,000, 
for  which,  nnder  said  employment,  be  alleg- 
ed he  secured  a  purchaser  in  the  pers<m  ot 
A.  Cohen  at  the  price  of  $7,500.  Defendant 
denied  the  employment,  and  alleged  that,  if 
the  property  was  ever  placed  for  sale  with 
plaintiff,  the  same  was  recalled  long  before 
any  such  offer  was  secured,  all  of  wblcb  was 
known  to  plaintiff  as  well  as  Cohen.  A  iwej 
returned  a  verdict  for  plaintiff  In  the  sum 
of  $350. 

The  first  assignment  of  error  is  that  tbe 
court  erred  In  refusing  a  new  trial  because 
the  verdict  was  contrary  to  the  evidence 
and  to  the  court's  charge.  In  that  fhe  undis- 
puted testimony  showed  that  plaintiff  did 
not  secure  the  alleged  purchaser,  but  tbat 
Cohen,  desiring  to  purchase  the  same,  first 
made  an  offer  to  defendant,  which  was  re- 
fused, and  after  refusal,  with  full  knowl- 
edge of  tbe  fact  that  defendant  bad  with- 
drawn said  property  from  the  market  and 
from  sale,  submitted  an  offer  to  plaintiff; 
that  neither  said  offer  submitted  to  defend- 
ant or  to  plaintiff  was  satisfactory  to  de- 
fendant; and  that,  therefore,  the  sale  was 
never  consummated  on  the  tenaa  proposed 
by  said  Cohen  and  unlawfully  acc^ted  by 
plaintiff.  Under  this  assignment  appellant's 
proposition  is:  "Plaintiff,  not  having  secnr- 
ed  the  proposed  purchaser,  Cohen,  and  not 
having  been  the  procuring  cause  of  said  Co- 
hen's offer,  which  •  •  ♦  was  not  satis- 
factory to  defendant  Brady,  and  which  had 
been  previously  refused  by  him,  and  the 
sale  not  having  been  consummated,  was  not 
entitled  to  a  reco-frery."  We  have  no  power 
to  pass  on  the  contradictory  testimony,  nor 
on  the  credibility  of  the  witness.  The  Jury 
settled  all  such  questions. 

The  testimony  was  as  follows: 

Maddox  testified  that  about  October  10, 
1906,  Brady  told  Maddox  that  he  and  his 
wife  wanted  to  sell  this  property,  and  that 
they  would  accept  $7,000  for  It,  and  request- 
ed Maddox  to  find  a  buyer  at  that  price, 
agreeing  to  pay  5  per  cent  commission,  and 
that  he  would  furnish  abstract  and  neces- 
sary papers.  Maddox  exerted  hlmiself  to 
find  a  buyer,  showed  the  property  first  to 
a  Mr.  Applewhite  at  that  price,  who  declin- 
ed to  buy  it  Then  he  showed  It  to  Mr.  Kin- 
cald  at  that  price,  who  also  declined  to  buy 
it  He  requested  Mr.  Griff  Jones,  his  former 
partner  in  the  real  estate  business,  to  as- 
sist him  in  making  a  sale,  and  Mr.  Jones 
one  day  came  to  him  and  told  him  that  he 
thought  plaintiff  could  get  Abe  Cohen  to 
buy  it.    Thereupon  he  got  Into  Jones'  buggy 


•For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  190T  to  date,  A  Reporter  Indexes 
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and  went  with  him  to  Cohen.  Cohen  asked 
him  Jf  he  had  anthorlty  to  sell  and  how 
much  It  would  take  to  buy  the  property,  and 
phdntltt  ^ve  him  a  price  of  $7,500,  which 
plaintiff  explains  he  did  In  order  to  have  a 
margin  to  come  down  on  to  $7,000,  as  per- 
sona buying  property  generally  desired  to 
trade  before  baying.  This  was  about  No- 
yember  6,  1906,  hnd,  after  some  dlscusBlon 
of  the  matter  and  after  deliberation,  Cohen 
agreed  to  purchase  It  at  that  price  for  his 
wife,  Harriet  Cohen,  and  the  trade  was  dos- 
ed. Cohen  deposited  $100  In  a  bank  with  a 
receipt,  which  read  as  follows:  "Not.  6, 
lOOe.  I,  J.  W.  Maddox,  agent  for  Thos.  F. 
Brady  and  his  wife^  Mary  E).  Brady,  have 
this  day  sold  to  Harriet  Cohen  the  store- 
house No.  406  situated  on  the  south  side  of 
Military  Plaza,  for  the  sum  of  seventy  fiye 
hundred  ($7,S00)  dollars,  also  the  %  Interest 
in  alley  running  back  tO'  Nneva  Street  and 
all  other  Interests  In  said  property.  The 
said  Harriet  Cohen  deposited  the  sum  of 
One  Hundred  Dollars  as  earnest  money  at 
Frost  Naf I  Bank,  the  said  Brady  and  wife 
to  give  a  good  title  and  abstract  attached, 
said  Brady  and  wife  to  pay  all  taxes  up  to 
date.  Thos.  F.  Brady,  Mary  B.  Brady,  By 
their  authorized  agent,  Joseph  W.  Maddox. 
Dec.  10,  "06.  Received  the  above  mentioned 
$100.00.    A.  Cohen." 

Maddox  further  testified:  That  he  then 
went  to  the  residence  of  Mr.  Brady  and  In- 
formed him  of  what  he  had  done,  Mrs.  Bra- 
dy being  present,  and  that  Brady  turned  to 
her  and  asked  her  what  she  was  going  to  do 
about  it,  and  she  said  she  did  not  know,  had 
not  made  up  her  mind  whether  she  would 
sell  or  not  and  requested  time  to  consider. 
That  Brady  himself  made  no  objections  to 
the  sale.  That  plaintiff  met  Brady  two  or 
three  days  afterwards  on  Houston  street, 
and  asked  what  they  had  decided  to  do. 
Brady  replied  that  Mrs.  Brady  had  not  made 
up  her  mind  yet,  but  that  he  would  use  his 
Influence  to  get  her  to  execnte  the  deed. 
Again,  four  or  five  days  after  that,  plaintiff 
met  Brady,  and  asked  him  to  carry  out  the 
sale,  and  stated  to  him:  "I  think,  Mr.  Bra- 
dy, that  you,  by  talking  to  Mrs.  Brady,  can 
get  her  to  execute  the  papers,"  and  he  said 
he  would  do  all  he  could.  That  about  a 
week  afterwards  he  met  him  again,  and  he 
then  told  plaintiff  that  Mrs.  Brady  declined 
to  execute  the  papers.  Plalntlfl  communi- 
cated the  fact  to  Cohen,  who  said  to  let  the 
money  stay  in  bank;  that  Mrs.  Brady  might 
change  her  mind.  That  about  two  weeks 
afterwards  he  saw  Cohen,  and  told  him  that 
Mrs.  Brady  still  refused,  and  be  said,  "Well, 
I  have  been  over  to  the  bank  to  get  my  mon- 
ey, but  they  won't  give  It  to  me  unless  you 
go  with  me."  That  plaintiff  went  over  with 
him  and  he  got  back  the  money.  Maddox 
also  testified  that  some  time  before  Novem- 
ber B,  1906,  he  had  a  conversation  with  Bra- 
dy in  Mrs.  Brady's  presence  at  their  resi- 


dence,  and  then  told  them  that  he  thought 
he  had  a  buyer  for  the  property  at  $7,000, 
and  Mr.  Brady  said,  "All  right"  Mrs.  Bra- 
dy did  not  say  anything.  That  he  had  only 
the  one  Interview  with  Cohen  in  regard  to 
this  sale,  and  had  not  submitted  the  prop- 
erty to  him  before. 

Griff  Jones  testified  that  he  had  been  part- 
ner of  Maddox;  that  Maddox  gave  him  a 
list  of  property  that  he  had  for  sale,  among 
others  the  property  In  question,  and  told 
witness  that  he  had  offered  it  to  Joe  Kincaid 
and  some  one  else,  but  they  had  both  turned 
It  down.  Witness  had  never  spoken  to  Bra- 
dy or  Mr&  Brady  about  this  property,  but 
got  it  for  sale  from  Maddox,  with  whom  he 
sometimes  worked.  Witness  knew  a  Mr. 
Lange,  to  whom  he  showed  this  property, 
and  he  turned  it  down.  Afterwards  Lange 
told  witness  that  Abe  Cohen  wanted  to  see 
him,  and  witness  went  with  Lange  to  see 
Cohen.  The  latter  asked  witness  If  he  bad 
this  Military  Plaza  proper^  for  sale,  and 
witness  told  him  he  did,  and  that  It  could  be 
bought  for  $7,S00.  He  asked  if  witness  was 
authorized  to  make  the  sale,  and  witness 
stated  he  was  not,  but  that  he  had  it  through 
Joe  Maddox.  As  he  seemed  anxious,  he  told 
him  he  would  get  Maddox,  which  witness 
did  at  once.  Maddox  told  Cohen  he  was 
authorize  and  the  deal  was  made.  Wit- 
ness never  spoke  to  the  Bradys  about  the 
property,  and  neither  of  them  ever  gave  him 
any  property  to  sell. 

Abe  Cohen  testified  that  ha  November,  1906, 
he  heard  that  Maddox  had  this  property  for 
sale.  Maddox  and  Jones  came  to  him  and 
asked  him  to  purchase  it  He  asked  Maddox 
If  he  was  agent  for  it,  and  he  said  he  was, 
and  said  he  could  sell  It  for  $7,600.  After 
some  discussion  and  after  considering  It,  wit- 
ness agreed  to  purchase  It  for  his  wife,  and 
the  matter  was  closed  by  depositing  $100  In 
bank,  with  the  memorandum  tliat  his  wife 
then  and  after  that  was  ready  and  able  to 
pay  the  purchase  price.  Some  days  after 
that  he  was  told  by  Maddox  that  Mrs.  Brady 
might  decline  to  sign  the  deed,  and,  after 
waiting  10  or  15  days,  he  was  Informed  that 
Mrs  Brady  would  not  sign,  and  the  deposit 
was  withdrawn.  This  witness,  Mr.  Cohen,  on 
cross-examination  stated  that  in  1905  or  early 
In  1906  Mr.  Brady  offered  him -the  property 
for  $7,000,  but  witness  refused  to  give  more 
than  $6,000,  and  nothing  more  was  said  about 
It  for  some  time;  that  six  or  twelve  months 
before  November  6,  1906,  witness  thought 
he  and  Mr.  Brady  had  B<Hne  talk  about  the 
property,  and  witness  may  have  asked  him  if 
the  $7,000  offer  was  still  good,  but  witness 
did  not  remember  distinctly  what  occurred; 
that  some  time  after  that  a  Mr.  Lange,  who 
had  been  investing  in  some  San  Antonio  prop- 
erty, came  to  see  witness  and  told  him  he 
had  a  chance  to  buy  the  house  for  $7,000, 
but  had  turned  It  down.  Witness  asked  who 
had  offered  It  to  him  and  he  said  Qrlff  Jones, 
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and  witness  asked  him  to  bring  Jones  to  see 
him,  and  he  went  and  got  Jones..  Witness 
then  detailed  what  followed  substantially  as 
stated  in  his  direct  examination.  He  testi- 
fled,  also,  that  be  never  met  Griff  Jones  until 
Lange  brought  him,  and  never  met  Maddoz 
until  Jones  brought  him. 

Mr.  Brady  testified:  That  some  time  be- 
fore the  fall  of  1906  he  and  his  wife  were 
discouraged  about  this  property,  and  he  of- 
fered It  to  Cohen  for  $7,000,  who  offered  $8,- 
000,  and  he  told  Cohen  this  would  not  do. 
That  nothing  more  was  said  about  it  until 
in  the  fall  of  1906,  when  property  was  be- 
ginning to  take  a  spurt,  and  Cohen  asked  him 
if  the  property  was  still  for  sale  at  $7,000, 
and  he  told  Cohen  "No,"  that  It  was  not  on 
the  market  because  Mra  Brady  had  sold 
some  of  her  other  property  and  had  paid 
off  the  mortgage  they  had  on  this  prop- 
erty, and  there  was  then  no  reason  to  sell. 
Witness  heard  nothing  more  about  it  until 
some  time  afterwards,  when  Maddoz  told 
him  be  had  sold  the  place  for  $7,500,  and 
witness  told  him  it  was  not  for  sale.  That 
be  did  not  say  who  the  buyer  was  nor 
that  anything  had  been  deposited.  That  he 
came  to  where  witness  and  his  wife  had 
rooms,  and  both  he  and  Mrs.  Brady  told  him 
emphatically  that  the  place  was  not  for  sale, 
and  that  he  had  no  authority  to  sell  it  That 
afterwards  witness  learned  that  Cohen  was 
the  prospective  purchaser,  and  that  he  had 
gone  through  the  ceremony  of  putting  up 
some  mcniey  in  a  bank.  That  at  the  time 
witness  offered  the  property  to  Cohen  he  bad 
said  to  Maddoz,  as  he  said  to  any  one  who 
would  listen,  that  they  were  being  taxed  to 
death  on  this  Military  Plaza  property,  and 
that  he  thought  his  wife  would  sell  for  $7,- 
000.  That  he  did  not  tell  Maddoz  to  sell 
it,  and  never  employed  him  to  do  so.  Witness 
never  spoke  to  Jones  or  Lange  about  the  prop- 
erty, and  the  property  was  withdrawn  from- 
the  market  when  said  mortgage  was  paid  off. 
Witness  stated  that  he  never  authorized  Mad- 
dox  to  sell  the  property  to  Cohen  or  any  one 
else  at  any  time,  and  he  certainly  did  not 
do  80  in  the  fall  of  1906.  That  he  had  only 
a  general  conversation  with  Maddox  about 
the  sale  of  this  property,  the  same  as  be 
might  mention  to  any  one  on  the  street,  and 
this  was  several  years  before  the  fall  of 
1900,  and  that  witness  took  the  property  off 
the  market  soon  after  and  long  before  the 
time  that  Maddox  claims  witness  authorized 
him  to  sell  the  property. 

The  above  is  a  statement  of  the  testimony. 

Brady  and  Cohen  may  be  said  to  substan- 
tially coincide  on  what  Brady  said  occurred 
between  them,  but  they  do  not  agree  on  when 
the  conversation  took  place.  Brady  says  that 
it  was  in  the  fall  of  1906  that  Cohen  asked 
him  if  the  $7,000  price  was  still  good,  and 
be  told  him  "No,"  that  the  property  was  not 
on  the  market.  Cohen  says  this  was  6  or  12 
months  before  the  fall  of  1906.  Brady  says 
that,  If  anything  he  said  to  Maddox  might 


be  construed  into  an  authorization  to  sell  the 
property,  it  occurred  long  before  the  tall  of 
1906.  But  Maddox  sasrs  the  only  employment 
he  ever  had  was  in  October,  1906,  at  which 
time  Mr.  Brady  expressly  authorized  him  to 
make  a  sale  for  $7,000. 

The  Jury  were  called  upon  to  pass  on  this 
conflicting  testimony,  and  could  not  make  a 
finding  or  findings  therefrom  without  disbe- 
lieving 8<Mnebody.  Suppose  they  bdieved 
Maddoz.  They  must  in  that  event  have  found 
that  Brady  expressly  employed  Maddox  in 
October,  1906,  agreeing  to  pay  the  commis- 
sion for  finding  a  purchaser.  Suppose,  in  ad- 
dition, they  believed  Cohen,  then  their  finding 
most  have  been  that  it  was  not  in  the  fall  of 
1906  that  Brady  informed  Cohen  that  the 
property  was  not  for  sale  for  $7,000  or  at  all. 
We  readily  see  if  this  transaction  was  had 
between  Brady  and  Cohen  in  the  fall  of  1806, 
as  stated  by  Brady,  it  would  be  a  very  strong 
circumstance  going  to  disprove  the  probabil- 
ity of  his  giving  the  property  to  Maddox  to 
sell  for  $7,000,  and  paying  him  a  commission, 
whoi  at  that  very  time  he  could  have  sold  it 
himsdf  for  $7,000  without  paying  a  com- 
mission. But  if  the  Jury  acc^ted  the  tes- 
timony of  Maddox  and  of  Cohen  on  this  mat- 
ter, Instead  of  that  of  Brady,  it  would  of 
necessity  lead  them  to  find  the  contract  of 
employment  to  be  as  Maddoz  testified. 

Did  Maddox  secure  the  purchaser,  Cohen? 
The  testimony  of  Maddox  and  of  Jones  war- 
rants such  a  finding.  Jones  was  an  assistant 
of  Maddoz,  and  an  agency  ad(^>ted  by  Mad- 
dox to  find  purchasers  for  this  and  other 
property  that  he  had  for  sale.  Lange  was 
sought  hy  Jones  to  buy  this  property,  but  de- 
clined it  It  was  through  Lange,  and  hence 
through  the  exertions  of  Jones,  that  Cohen 
was  seen  about  purchasing  it,  and  a  sale  to 
Cohen  brought  about  Unquestionably  this 
evidence  was  suflacient  to  show  that  it  was 
through  Maddox's  employment  and  efforts 
that  the  proposed  purchaser,  Cohen,  was  se- 
cured, and  that  Maddox  was  the  procuring 
cause,  and  the  fact  that  this  sale  was  not 
satisfactory  to  Brady,  or  the  fact  that  Brady, 
previous  to  making  the  contract  with  Mad- 
doz, may  have  refused  to  sell  the  property  to 
Cohen  for  any  price,  furnished  no  legal  rea- 
son why  the  contract  be  made  with  Maddoz 
should  not  be  carried  out 

A  second  proposition  under  the  first  assign- 
ment Is  that,  "Brady  having  in  good  faith 
withdrawn  the  property  from  the  market  be- 
fore Maddoz  was  found  by  Cohen,  said  Mad- 
dox was  not  entitled  to  a  commisslcm."  The 
evidence  fully  supports  the  conclusion  that 
it  was  long  after  any  withdrawal  of  the  prop- 
erty from  the  market  that  Brady  entered  into 
this  undertaking  with  Maddox,  and  that  the 
agreement  between  them  was  in  force,  when 
the  latter  sold  to  Cohen. 

Under  the  second  assignment  appellant  al- 
leges that  the  following  special  instrnctioD 
being  given  to  find  for  defendant  if  cortaln 
facts  existed,  and  the  nncontroverted  evl- 
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dence  ahowlng  they  did  exist,  tbe  verdict 
should  have  been  set  aside.  The  special 
charge  was:  "U  from  the  evidence  y«a  find 
that  one  Abe  Cohen  submitted  an  (Aer  for 
the  properly  described  In  plaintUTs  petition, 
and  that  defendant  Brady  refused  to  accept 
the  same,  and  yon  further  find  that  said 
Cohen  then  submitted  said  offer  to  plaintiff 
Maddoz  whldi  was  refused  by  said  Brady, 
yon  are  Instructed  that  plaintiff  cannot  recov- 
ed,  and  your  yerdlct  must  be  for  the  defend- 
ant" If  this  special  charge  was  a  correct 
one.  It  Is  evident  that  the  evidence  was  not 
such  as  required,  under  It,  a  verdict  for  de- 
fendant The  theory  upon  which  It  proceeds 
Is  that  If  Bardy  refused  to  make  a  sale  to 
Cohen,  and  Cohen  then  went  to  Maddoz  with 
his  offer,  defendant  was  ,entl  tied  to  a  verdict 
There  was  no  evidence  that  Cohen  submitted 
any  offer  to  Maddoz.  There  was  evidence 
that  went  to  show  that  Brady  refused  to  sell 
to  Cohen  for  $7,000  or  for  any  sum,  but  thero 
was  also  evidence  that  this  happened  long 
before  tbe  fall  of  190&  Appellant  says  that 
Brady's  testimony  that  In  the  fall  of  1906 
Cohen  asked  him  If  the  property  was  still 
for  sale  at  $7,000,  and  Brady  said  "No,"  that 
it  was  not  on  the  market  This  was  not  tm- 
contradicted,  because  Cohen  flzes  the  date  of 
this  interview  previous  to  the  fall  of  1906. 
If  the  Jury  credited  the  testimony  of  Cohen 
In  this  matter,  which  they  had  the  right  to  do, 
and  found  that  some  time  after  this  Brady 
put  the  property  with  Maddoz  for  sale  at 
17,000  generally,  without  stipulating  against 
a  sale  being  made  to  Cohen,  appellant  could 
not  deny  liability  for  a  commission  on  a  sale 
to  Cohen  at  the  price  authorized.  The 
charge,  in  view  of  the  evidence,  did  not  neces- 
sarily require  a  dUferent  verdict  than  the 
one  rendered. 

The  third  assignment  is  that  the  verdict 
ought  to  have  been  set  aside  upon  tbe  evi- 
dence, in  view  of  the  following  special  charge 
given:  "If  from  the  evidence  you  believe 
that  though  plaintiff  may  have  been  em- 
ployed by  defendant,  to  make  sale  of  the 
property  described  In  plalntltrs  petition  on 
the  terms  therein  stated  (if  you  so  find), 
yet  yon  are  charged  that  defendant  wonld 
have  the  right  to  revoke  such  employment 
at  any  time  before  plaintiff  made  or  begun 
such  sale.  If,  therefore,  you  find  from  the 
evidence  that,  before  plaintiff  submitted  such 
property  for  sale  to  one  Abe  Cohen  (If  you 
find  he  did  so),  the  defendant  Brady  had 
refused  to  accept  the  price  offered  by  said 
Cohen  (if  you  find  said  Cohen  made  such  an 
offer  to  defendant  Brady),  then  you  will  find 
for  the  defendant"  This  charge  was  given 
evidently  in  view  of  the  testimony  of  Brady 
that  In  the  fall  of  1906  he  withdrew  the  prop- 
erty from  the  market,  after  any  employ- 
ment he  had  made  of  Maddoz,  which  employ- 
ment Brady  states  was  made  long  before 
the  fall  of  1906,  if  be  made  it  at  all.  When 
we  bear  In  mind  that  Cohen's  testimony  flz- 
es the  date  of  the  withdrawal  of  the  prop- 


erty months  prior  to  the  fall  of  1008,  and 
not  in  the  fall  of  1900,  as  stated  by  Brady, 
and  Maddoz  flzes  the  date  of  the  contract 
in  question  as  In  October,  1906,  the  Jury 
could  have  found,  In  accordance  with  the 
testimony  of  Cohen  and  Maddoz,  that  Brady 
did  not  withdraw  the  property  after  his  con- 
tract with  Maddoz.  The  assigfnment  Is 
therefore  overruled. 

The  fourth  assignment  complains  of  the 
charges,  in  this:  that  the  general  charge 
states:  "Yon  will  find  your  verdict  upon  a 
preponderance  of  the  evidence  under  the  fore- 
going general  charge."  Then  defendant's 
special  charges  were  given,  and  in  connection 
with  them  the  charge  on  the  preponderance 
of  the  evidence  was  not  mentioned.  Ap- 
pellant ccmtends  that  by  directing  the  Jury 
to  flnd  their  verdict  "under  the  foregoing 
charge"  the  court  In  effect  told  the  Jury  to 
find  their  verdict  under  the  general  charge 
alone  and  to  tgfnore  the  special  charges.  This 
we  overrule.  A  Jury  cannot  be  supposed  to 
have  taken  any  such  view.  Appellant  says 
that  the  "foregoing  charge"  ezclndes  the 
idea  that  special  charges  subsequently  given 
on  separate  sheets.  If  paper  shall  be  con- 
sidered. We  know  that  the  court  gave  the 
special  charges  requested,  and  the  Jury  could 
not  have  conceived  the  Idea,  after  they  were 
given,  that  they  were  given  to  be  Ignored, 
if  we  presume,  as  we  must,  that  they  had 
average  Intelligence. 

Under  the  fifth  assignment  we  have  this 
proposition:  That  as  Maddoz  knew  the  prop- 
erty belonged  to  Mrs.  Brady,  and  having  con- 
tracted for  her  and  In  her  name,  her  hus- 
band, the  dtfendant,  cannot  be  bdi  for  the 
subsequent  dealings  with  Mrs.  Brady  and 
her  refusal  to  sell,  and  the  verdict  should 
have  been  set  aside  for  that  reason.'  The 
undisputed  evidence  does  not  show  that  the 
property  was  entirely  the  separate  property 
of  Mrs.  Brady,  and  that  Mr.  Brady  had  no 
interest  in  it  He  testified  that  the  lot  was 
inherited  by  ber  from  her  father's  estate, 
and  that  the  improvements  thereon,  costing 
about  $6,000,  were  erected  during  their  mar- 
riage. Both  be  and  his  wife  had  other  prop- 
erty of  their  own.  It  is  true  Brady  stated 
that  Mrs.  Brady  owned  this  Military  Plaza 
property  as  her  separate  estate.  Maddoz 
testified  that  he  was  familiar  with  their 
property,  and  knew  that  Mrs.  Brady  received 
this  lot  from  her  parents,  and  he  stated, 
further,  that  the  building  was  placed  upon 
it  by  Mr.  Brady.  From  this  evidence  the 
Jury  could  have  found  that  the  improve- 
ments were  community  property,  and  that 
Mr.  Brady  had  an  interest  in  it 

We  think,  however,  with  appellee  that,  as 
Mrs.  Brady  owned  the  lot  as  her  separate 
property,  her  signature  and  separate  ac- 
knowledgment to  a  deed  to  the  property  was 
essential  to  a  conveyance  of  the  property  to 
Cohen,  and,  as  Maddoz  knew  this  he  would 
have  no  claim  to  a  commission,  if  the  real 
reason  the  deed  was  not  made  was  that  Mrs. 
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Brady  wonld  not  execate  It,  and  rach  fail- 
ure was  not  participated  In  by  Mr.  Brady. 
There  was  testimony  from  which  the  jury 
conld  have  found  that  Brady  was  not  at 
fault  In  this  matter.  But  from  circumstan- 
ces they  might  have  concluded  the  contrary. 
There  was  In  the  evidence  an  Issue  of  fact 
on  this  subject,  which  it  would  have  been 
proper  to  submit  But  appellant  did  not 
ask  to  have  It  submitted,  and  be  cannot  ask 
a  reversal  because  It  was  not 
Judgment  affirmed. 

On  Motion  for  Rehearing. 

That  part  of  the  motion  which  shows  that 
if  Mr.  Brady  placed  Improvements  on  the 
property  In  question,  which  was  his  wife's 
separate  property,  he  might  be  reimbursed 
from  the  community  estate,  but  the  Improve- 
ment wpuld  belong  to  the  separate  estate 
upon  which  it  was  built,  and  he  could  not  as- 
sert his  claim  in  any  way  that  would  In- 
cumber or  affect  the  title  of  the  wife,  is 
fully  sustained  by  Schmidt  v.  Huppmann,  73 
Tex.  116,  11  S.  W.  175.  But  It  will  be  seen 
from  the  opinion  on  file  in  this  case  that  we 
hold  that  notwithstanding  the  improvements 
may  have  been  placed  on  the  lot  by  Mr. 
Brady,  his  wife's  signature  and  acknowledg- 
ment were  Just  as  essential  as  if  her  money 
bad  gone  into  the  improvements,  and  if  Mr. 
Brady  was  not  in  fault,  in  any  way,  for  her 
refusal  to  execute  a  deed  to  Cohen,  he  would 
not  be  liable  for  this  commission.  This  Is 
the  substance  and  effect  of  the  main  opinion. 

The  real  ground  for  a  rehearing  is  express- 
ed in  the  motion  as  follows:  "The  undis- 
puted testimony  of  all  the  parties,  including 
Maddox,  shows  tliat  the  failure  of  Mrs. 
Brady  to  execute  the  conveyance  was  not 
participated  in  by  Mr.  Brady.  On  the  con- 
trary, the  testimony  of  Maddox  shows  that 
Mr.  Brady'  did  all  he  could  to  get  his  wife 
to  sign  the  deed,  and  there  were  no  circum- 
stances from  which  the  Jury  could  have 
found  or  might  have  inferred  the  contrary." 
The  above  is  directed  against  the  last  para- 
graph of  our  opinion  which  disposed  of  the 
appeal,  affirming  the  Judgment,  as  follows: 
"We  talnk,  however,  with  appellee  that,  as 
Mrs.  Brady  owned  the  lot  as  her  separate 
property,  her  signature  and  separate  ac- 
knowledgment to  a  deed  to  the  property  were 
essential  to  a  conveyance  of  the  property  to 
Cohen,  and,  as  Maddox  knew  this,  he  would 
have  no  claim  to  a  commission,  if  the  real 
reason  the  deed  was  not  made  was  that  Mrs. 
Brady  would  not  execute  it,  and  such  fail- 
ure was  not  participated  in  by  Mr.  Brady. 
There  was  testimony  from  which  the  Jury 
could  have  found  that  Mr.  Brady  was  not  at 
fault  in  this  matter.  But  from  circomstan- 
ces  they  might  have  concluded  the  contrary. 
There  was  in  the  evidence  an  issue  of  fact 
on  this  subject  which  It  would  have  been 
proper  to  submit    But  appellant  did  not  ask 


to  have  it  submitted,  and  be  cannot  aA  a 
reversal  because  he  did  not"  The  testimony 
of  Maddox  is  set  forth  in  the  main  opinion. 
From  It  Mr.  Brady's  conduct  would  bear  the 
appearance  of  hla  having  been  willing  to 
make  and  desirous  of  making  the  deed,  and 
that  the  failure  to  execute  it  was  due  to  the 
imwllUngness  of  Mrs.  Brady  alon&  That 
is  why  we  said  that  there  was  testimony 
from  which  the  Jury  could  have  found  that 
Mr.  Brady  was  not  at  fault  in  the  matter. 

Hie  present  motion,  however.  Is  conspic- 
uous in  not  referring  to  the  testimony  of 
Mr.  Brady,  and  inferences  that  might  be 
drawn  from  It  His  testimony,  as  set  forth 
In  the  main  opinion,  shows  that  neither  he 
nor  Mrs.  Brady  had  any  intention  of  selling 
the  property  at  any  time  in  the  fall  of  1906, 
and,  further,  that  when  Maddox  came  to 
their  rooms  and  reported  this  sale,  both  of 
them  told  him  emphatically  that  the  place 
was  not  for  sale.  Mr.  Brady  denied  ever 
having  employed  Maddox,  and  emphatically 
testified  that  neither  he  nor  his  wife  had 
any  Intention  of  selling  the  property  from 
and  after  some  time  before  Maddox  says  be 
was  employed.  The  Jury  are  the  Judges  of 
the  facts  and  the  inferences  to  be  made  there- 
from, and  they  may  believe  part  of  a  wit- 
ness' testimony  and  reject  the  rest  in  get- 
ting at  what  they  believe  are  the  true  facts. 
They  would  liave  had  the  right  to  accept 
so  much  of  Mr.  Brady's  statement  as  they 
saw  proper.  They  could  have  believed  what 
Maddox  said  took  place  at  the  interviews, 
and  still  have  believed  from  what  they 
gathered  from  Mr.  Brady's  testimraoy  that 
though  the  latter  appeared  at  those  inter- 
views to  have  been  in  favor  of  the  execution 
of  the  deed,  yet  he  really  had  no  sudi  in- 
tention or  disposition. 

The  issue  existed  in  the  testimony,  and 
therefore  we  adhere  to  what  is  stated  ia  the 
opinion. 

The  motion  is  overruled. 


EL  PASO  &  N.  B.  BY.  CO.  et  al.  r.  LANDON 
et  al.t 

(€!onrt  of  Civil  Appeals  of  Texas.    Jan.  5,  1910. 
Rehearing  Denied  Feb.  2,  1910.) 

1.  CaBBIEBS    <{    308*)— INJUBIES   TO   Passeit- 
GKB8— Pasties  Liable. 

Where  a  passenger  purchased  a  through 
ticket  over  several  roads  from  one  of  them,  au- 
thorized to  act  in  this  regard  for  the  others,  all 
the  roads  are  liable  for  injuries  to  her  from 
the  negligence  of  any  one  of  them. 

[Ed.    Note.— For   other   cases,   see   Carriers, 
Cent  Dig.  I  1268;    Dec  Dig.  i  308.*] 

2.  Cabbiebs  (I  234*)— Cabbiaoe  or  Pabssit- 
OEBS— Pebsonal  Injubies— Statutes. 

A  statute  of  New  Mexico  requiring  a  party 
claiming  damages  for  injury  to  file  notice  there- 
of within  90  days  does  not  affect  the  right  of 
recovery  for  injuries  received  in  New  Mexico 
where  asserted  nnder  a  contract  to  safely  car- 
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17  a  paaaenfer  made  in  Texas;   tbe  pawenger 
being  a  nonresident  of  New  Mexico. 

[Dd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  t  1263;    Dec.  Dig.  i  234.*] 

3.  Cabrikbs  (SS  276,  277*)— Cabsiaok  or  Pab- 

SENOEBS— BbEAOH  OF  CONTRACT- DAILAOES 

Damages  for  tbe  breach  of  a  contract  for 
carriage  of  a  passenger  resulting  from  a  derail- 
ment are  tbe  same  as  are  recoverable  in  an  ac- 
tion of  tort  on  tbe  same  fact,  and  tbe  carrier's 
liability  is  subject  to  the  same  rules,  and  may 
be  established  by  like  testimony  and  presump- 
tions, as  in  cases  of  torts. 

[E<d.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  fi  1078,  1079,  10S2-10S1:  Dec  Dig. 
ii  276.  277.*] 

4.  Casbiebs  (t  253*)— Cabbiaok  of  Pabsen- 
OKRS— Breach  of  Contbact. 

Where  a  party  purchased  a  ticket  for  pas- 
sage over  defendants'  roads,  they  assumed  the 
relation  of  common  carrier  toward  her,  and 
thereby  assumed  to  i>erform  all  the  duties  of 
such  carrier,  and  it  is  immaterial,  so  far  aa  its 
liability  for  injuries  is  concerned,  whether  these 
duties  arose  fay  express  stipulation  or  by  a  con- 
tract wliicb  necessarily  involved  their  observ- 
ance. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1011;    Dec.  Dig.  {  253.*] 

6.   WnNESBEB    (J    883*>— EJXAMINATION— CON- 

TRADionoiT  OF  One's  Own  Withebb. 
In  an  action  for  injuries  to  a  passenger, 
where  defendants'  counsel  asked  one  of  their 
witnesses  if  the  person  injured  had  not  told  her 
that  she  had  attempted  to  commit  al>ortion  on 
herself,  to  which  she  answered  no,  they  were 
not  entitled  under  the  claim  that  she  had  stat- 
ed to  tbem  that  she  would  answer  "yes"  to  ask 
her  if  she  bad  not  told  them  that  plaintiff  had 
so  stated  to  her;  the  witness'  statement  not 
being  injurious  to  them. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  1224 ;   Dec.  Dig.  i  383.*] 

6.  Evidence  (4  314*)- Hearsay. 

In  an  action  for  injuries  to  a  passenger, 
evidence  by  a  witness  that  the  person  injured 
had  told  her  that  she  had  attempted  to  commit 
abortion  on  herself  would  be  hearsay. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  1168 ;  Dec.  Dig.  i  814.*] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  A.  M.  Walthall,  Judge. 

Action  by  J.  W.  Landon  and  anotber 
against  the  El  Paso  &  Northeastern  Railway 
Company  and  others.  From  a  judgment  for 
plaintllls,  defendants  appeal.    Affirmed. 

Hawkins  &  Frankliq,  for  appellants.  O. 
Q.  Wright  and  F.  O.  Morris,  for  appellees. 

JAMSS,  C.  J.  This  action  la  brought  to  re- 
cover damages  for  personal  injury  alleged 
to  have  occurred  to  the  wife  of  appellee 
while  a  passenger  near  a  place  called  Toney, 
in  New  Mexico,  the  particular  railway  on 
whldi  she  was  when  injured  by  a  derailment 
being  that  owned  by  the  El  Paso  &  Rock  Is- 
land Railroad  Company,  one  of  the  defend- 
ants. There  was  a  general  verdict  for  plain- 
tiffs for  $3,685,  upon  which  tbe  court  entered 
a  judgment  against  all  of  the  defendants,  viz., 
the  El  Paso  &  Southwestern  Railroad  Com- 
pany, the  El  Paso  fii>  Northeastern  Railway 
Company,  and  the  EI  Paso  &  Rock  Island 


Railroad  Company.  Tbe  petition  alleged  and 
proved  a  joint  contract  of  said  railway  com- 
panies to  carry  Mrs.  Landon  from  El  Paso  to- 
Kansas  City. 

It  was  agreed  at  the  trial  as  follows : 

"The  parties  to  the  above-styled  cause,, 
through  their  respective  attorneys,  make  the- 
foUowlng  agreement  to  be  filed  in  the  above- 
styled  and  numbered  cause,  and  to  be  used' 
on  the  trial  by  either  of  the  parties  hereto: 

"First.  That  the  derailment  of  the  part  of 
a  train  in  which  plaintiff  Mrs.  Landon  is  al- 
leged by  plaintiffs  to  have  been  Injured  oc- 
curred on  the  El  Paso  &  Rock  Island  Rail- 
road near  Toney  Station,  In  the  territory  of 
New  Mexico,  on  the'  6th  day  of  March,  1007,. 
between  Santa  Rosa,  N.  M.,  and  CarrlzosOr 
N.  M. ;  it  not  being  intended  by  the  defend- 
ants to  admit  that  said  Mrs.  Land(Hi  was  In 
fact  Injured  in  any  manner  in  said  derail- 
ment, as  to  tills  proof  being  required  of  plain- 
tiff. 

"Second.  It  is  agreed  that  on  the  4th  day 
of  March,  1907,  there  was  sold  to  the  plaintiff 
Mrs.  Landon  at  the  Union  ticket  office  in  El 
Paso,  Tex.,  a  through  ticket  from  El  Paso,. 
Tex.,  to  Kansas  City,  In  the  state  of  Mis- 
souri, In  the  name  of  and  by  the  El  Paso  ft. 
Southwestern  System,  as  agents  of  defend- 
ants, exc^t  defendant  BI  Paso  &  Southwest- 
em  Company,  for  transportation  over  the- 
lines  operated  in  that  name,  which  included 
all  of  the  defendants  in  this  suit  to  Santa 
Rosa,  N.  M.,  and  over  the  Rock  Island  Sys- 
tem from  there  to  Kansas  City,  Mo. 

"Third.  That  the  ticket  Agent  at  said  Union 
Depot  in  said  El  Paso,  Tex.,  who  sold  said 
ticket,  had  full  authc^ity  to  sell  the  same  in 
the  name  of  said  system  for  the  defendants, 
in  this  case.  That  plaintiff  Mrs.  Landon 
paid  the  full  flrst-claas  fare  for  transporta- 
tion over  each  of  defendant's  roads  and  over 
the  Rock  Island  System  from  El  Paso,  Tex., 
to  Kansas  City,  Mo.    *    *    * 

"Fifth.  That  it  is  further  agreed  that  the- 
attached  form  of  ticket  Is  a  true  copy  of  the- 
form  of  ticket  purchased  by  said  Mrs.  Lan- 
don, and  that  it  was  duly  signed  by  her  and 
officers  authorized  to  act  for  defendants,  and 
that  the  blanks  therein  and  punches  required 
to  make  it  a  first-class  ticket  from  El  Paso, 
Tex.,  to  Kansas  City,  Mo.,  were  all  properly 
filled  out,  and  that  tbe  form  hereto  attach- 
ed may  be  used  in  evidence  by  any  of  the' 
parties  hereto  In  connection  with  this  agree- 
ment with  like  effect  that  the  original  might 
be  used  without  producing  the  original  or 
laying  predicate  for  using  a  copy;  it  being 
conceded  that  the  original  cannot  be  pro- 
duced." 

The  form  of  tidcet  attached  to  tbe  stipula- 
tion is  that  of  a  contract  and  coupons,  all 
under  tbe  name  of  the  El  Paso  &  Southwest- 
em  System,  and  signed  by  her  and  by  offi- 
cers authorized  to  act  for  defendants.    There- 
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Is  no  dlspnte  in  tbe  evidence  of  the  fact  that 
under  the  name  of  the  EI  Paso  ft  Sonthweet- 
em  System  the  three  lines  of  railway  were 
being  operated  at  the  time. 

The  court's  charge,  in  effect,  assumed  the 
liability  of  all  of  the  defendants  for  the  neg- 
ligence of  any  one  of  them  resulting  in  the 
injury  of  the  passenger  while  trayeling  on 
any  of  said  lines  on  said  ticket  This  we 
think  was  correct  Railway  t.  Lynch,  97 
Tex.  25,  75  S.  W.  486;  Blanks  v.  Railway, 
116  S.  W.  377.  And  we  therefore  overrule  all 
the  propositions  in  appellants'  brief  which  as- 
sert that,  tbe  injury  occurring  on  the  line  of 
one  of  these  defendants,  the  others  were  not 
equally  responsible. 

Under  appellants'  first  assignment  which 
complains  of  the  refusal  of  a  peremptory  in- 
struction, there  are  several  propositions.  It 
ia  contended,  first  the  statute  of  New  Mexico 
in  force  at  the  time,  which  required  as  to 
liability  for  personal  injury  or  death  caused 
by  a  person  or  corporation  in  the  territory 
that  the  party  claiming  same  should  within 
90  days  after  the  accident  give  notice  of  the 
claim  by  affidavit  to  tbe  person  or  corpora- 
tion, and,  that  appellees  having  failed  to  give 
such  notice,  appellants  were  entitled  to  the 
peremptory  instruction  asked.  There  was  no 
evidmce  that  plaintiff  had  not  given  the  no- 
tice, but,  in  view  of  what  we  state  hereafter, 
we  need  not  pass  upon  the  question  whether 
or  not  It  was  Incumbent  on  plaintiff  to  prove 
that  it  was  given. 

We  need  not  set  forth  the  statute  invoked, 
as  it  will  be  found  c<9led  in  the  opinion  In 
the  case  of  Sawyer  v.  Railway  Co.,  106  S. 
W.  720.  In  Railway  v.  Sawyer,  119  8.  W. 
107,  in  which  case  the  Supreme  Court  denied 
a  writ  of  error,  the  ruling  was  upheld  that 
said  statute  does  not  affect  the  right  of  a 
person  to~recover  for  Injuries  received  in  the 
territory,  where  such  right  is  asserted  through 
a  contract  to  safely  carry  a  passenger;  the 
person  being  a  nonresident  of  the  territory, 
and  tbe  contract  being  entered  into  in  another 
Jurisdiction  from  which  the  Journey  began. 
The  plaintiff  in  this  case  was  not  a  citizen 
nor  resident  of  New  Mexico,  and  the  contract 
was  made  and  was  to  be  performed  in  part 
in  Texas.  We  think,  further,  that  the  prin- 
ciples declared  in  Railway  v.  ThompscMi,  100 
Tex.  185,  97  S.  W.  459,  7  L,  B.  A.  (N,  8.) 
191,  bring  the  contract  in  question  within  tbe 
laws  of  Texas;  it  having  been  entered  into 
in  this  state  and  to  some  extent  performable 
in  this  state,  although  tbe  violation  of  tbe 
contract  occurred  In  New  Mexico.  What  has 
Just  been  said  disposes  also  of  appellants' 
third  proposition,  and  we  overrule  tbe  propo- 
sition which  asserts  that  the  refusal  of  the 
peremptory  Instruction  was  a  denial  of  ap- 
pellants' right  under  the  Constitution  and 
laws  of  the  United  States  to  have  full  faith 
and  credit  given  to  the  statute  of  New  Mex- 
ico. 

We  overrule  the  second  proposition  under 
tbe  said  first  assignment  and  also  overrule 


the  second  assignment  of  error,  upon  the  au- 
thority of  Railway  v.  Sawyer,  119  S.  W.  107, 
and  for  the  reason  that  the  damages  recover- 
able for  tbe  breach  of  the  contract  of  car- 
riage resulting  from  a  derailment  are  the 
same  as  are  recoverable  in  an  action  of  tort 
on  the  same  facts,  and  that  the  defendants' 
liability  is  subject  to  the  same  rules  and  may 
be  established  by  like  testimony  and  pre- 
sumptions as  in  cases  of  torts.  We  also  over- 
rule tbe  fifth  proposition  under  the  first  as- 
signment and  also  the  third  assignment  of 
error,  which  contend  that  the  obligation  to 
safely  carry  Mrs.  Landon  was  not  express, 
but  implied,  and  therefore  the  liability  of 
defendants  is  determinable  by  the  statute  ot 
New  Mexico;  and,  also,  that  there  l>eing  no 
express  agreement  in  the  ticket  to  safely  car- 
ry, or  -to  exercise  a  high  degree  of  care  for 
the  safety  of  the  passenger,  suCh  duty  did 
not  exist,  and  tbe  court  erred  in  charging 
that  It  did.  On  this  question  we  think  that 
defendants  by  the  contract  assumed  the  re- 
lation of  common  carrier  toward  the  passen- 
ger, and  thereby  assumed  to  perform  all  of 
the  duties  of  such  carrier  to  its  passenger, 
and  It  is  immaterial  whether  these  duties 
arose  by  express  stipulation  or  by  a  contract 
which  necessarily  Involved  tbe  observance  of 
such  duties. 

And,  in  view  of  all  of  the  foregoing  re- 
marks, we  overrule  the  fourth,  sixth,  and 
seventh  assignments  of  error.  We  find  the 
charge  not  subject  to  the  criticism  made  by 
the  fifth  assignment 

The  eighth  assignment  presents  the  follow- 
ing question:  Api)ellant8  placed  upon  the 
stand  Mrs.  Moore,  who  appears  to  have  stated 
to  appellants'  attom^s  ttiat  she  would  tes- 
tify that  Mrs.  Landon  bad  stated  to  her  prior 
to  this  accident  that  she  had  attempted  to 
commit  abortion  on  herself,  but  when  the 
question  was  put  to  the  wltfaess,  she  stated 
that  Mrs.  Landon  did  not  make  such  state- 
ment. When  this  testimony  was  given,  ap- 
pellants' counsel  sought  to  ask  her  if  she 
had  not  told  them  that  Mrs.  Liandon  had  so 
stated  to  her.  The  court  refused  to  allow 
the  question.  The  reason  advanced  by  the 
assignment  why  they  should  have  been  al- 
lowed to  do  so  is  that  they  were  surprised  by 
Mr&  Moore's  testimony  and  were  injured  by 
her  refusal  to  testify  as  she  had  stated  to 
them  she  would.  The  witness  had  not  given 
any  testimony  Injurious  to  defendants  by  her 
said  statement  and  they  were  not  entitled  to 
discredit  ber.  Defendants  were  not  entitled 
to  discredit  or  contradict  their  own  witness 
In  this  manner.  If  she  had  been  allowed  to 
answer  tbe  guestion  affirmatively,  it  would 
have  been  hearsay.  Railway  v.  Crump,  110 
S.  W.  1013.  If  defendants  were  surprised  at 
her  statement  under  the  circtmistances,  and 
liad  announced  ready  reding  on  her  testifying 
to  what  she  had  told  them,  the  court  might  U 
applied  to,  have  granted  them  a  continuance 
or  postponement  of  the  case. 

The  ninth  assignment  OMuplalns  of  the  re- 
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fnsal  of  the  application  for  new  trial  for  cer- 
tain newly  discovered  evidence,  to  wit,  the 
testimony  of  Dr.  Robinson,  a  physician  living 
In  Mexico,  to  the  effect  that  prior  to  the  ac- 
cident and  early  in  1907  Mrs.  Landon  at- 
tempted to  get  him  to  commit  abortion  on  her, 
which  testimony,  shown  by  Dr.  Robinson's 
affidavit  attached,  it  was  alleged  did  not 
come  to  the  knowledge  of  defendants  or  their 
attorneys  or  agents  until  February  18,  1909, 
the  trial  having  concluded  by  the  verdict  on 
February  17th. 

The  Judge  heard  testimony  concerning  the 
time  defendants'  counsel  received  informa- 
tion of  this  witness  and  his  testimony,  and, 
after  hearing  it,  overruled  the  application. 
The  Judge  was  warranted  by  it  in  coming 
to  the  conclusion  that  during  the  trial  and 
in  ample  time  before  the  conclusion  of  the 
evidence  defendants'  counsel  were  Informed 
of  the  witnea*  and  his  probable  testimony  in 
order  to  have  required  in  the  exercise  of 
proper  diligence  some  effort  to  obtain  a  post- 
ponement for  his  testimony.  No  movement 
was  made  to  that  end,  and  it  is  fairly  pre- 
sumable that  defendants  were  willing  to  risk 
their  case  without  such  testimony,  expecting, 
nevertheless,  a  favorable  verdict  from  the 
Jury,  and.  If  not  that,  then  relying  with  con- 
fidence on  their  being  entitled  to  an  In- 
structed verdict. 

Other  reasons  are  suggested  by  appellee 
why  a  new  trial  should  not  have  been  grant- 
ed for  the  testimony  of  Dr.  Robinson,  but  the 
above  is  deemed  sufficient 

Judgment  affirmed. 


PENIX  et  al.  v.  RICEI. 
(Supreme  Court  of  Arkansas.     Jan.  10,  1910.) 

1.  Taxatiow   (I  764*)— Tax   Sams— Deeds— 
SumciENCT— Debcmption  of  pbopbbtt. 

A  tax  deed,  describing  the  land  sold  as  part 
of  the  sonthwest  quarter  of  the  northwest  quar- 
ter of  a  specified  section,  township,  and  range, 
is  void  for  uncertainty  in  the  description. 

[Ed.    Note^-For  other  fases,   see   Taxation, 
Cent.  Dig.  f  1520;   Dec.  Dig.  (  784.*] 

2.  Taxatiow  (I  803*)— Tax  Saues— Suits  to 
Set  Aside— Likitatiokb. 

The  two-year  statute  of  limitations  (Klrby'a 
Dig.  f  7114)  does  not  begin  to  run  where  the 
tax  deed  is  void  on  its  face  for  failing  to  de- 
scribe the  land  sold.  - 

[Ed.   Note.— For  other   cases,    see  Taxation, 
Cent  Dig.  a  159S-1597;   Dec.  Dig.  |  803.*] 

a  Advxbse  Posbessior  ((  28*)— Nxcebsitt  or 
Visible  Possbssiok. 

A  sister-in-law  of  the  owner,  living  with 
hhn  as  a  member  of  his  family,  purchased  land 
at  a  tax  sale.  'The  land  was  adjacent  to  and  in 
the  same  sut>divis!on  of  land  as  the  residence  of 
the  owner,  lliere  was  no  evidence  of  a  visible 
change  in  possession.  After  the  forfeiture  for 
nonpayment  of  taxes,  the  owner  mortgaged  the 
lano  and  machinery  thereon  and  proceeded  to 
erect  new  buildings  thereon,  and  exercised  the 
same  acts  of  ownership  that  he  had  always  done. 
No  rent  was  agreed  on  or  paid.    Beld,  that  the 


sister-in-law  was  not  in  the  adverse  possession 
of  the  land  under  the  tax  deed. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  i  123;   Dec.  Dig.  |  2a*] 

Appeal  from  Boone  Chancery  Court;  T.  H. 

Hun4>hreys,  Chancellor. 

Suit  by  Alforetta  Rice  against  C.  A.  Penix 
and  another.  -  From  a  de<iree  for  plaintiff, 
defendants  appeal.  Reversed,  with  directions 
to  dismiss  for  want  of  equity. 

O.  J.  Crump  (E.  O.  Mitchell  and  O.  L. 
Trimble,  of  counsel),  tor  appellants.  Pace 
&  Pace,  for  appellee. 

HART,  J.  This  action  was  commenced  in 
the  Boone  chancery  court  by  Alforetta  Rice 
against  C.  A.  Penix  and  Joe  E.  Eeef  on  the 
19th  day  of  March,  1909.  The  complaint  al- 
leges: '  That  certain  real  estate  in  Boone 
county.  Ark.,  was  assessed  for  taxation  as  a 
part  of  the  S.  W.  %  of  the  N.  W.  %  of 
section  4,  township  20  north,  range  18  west, 
and  as  such  was  forfeited  to  the  state  for 
nonpayment  of  taxes.  That  on  the  6th  day 
of  November,  1898,  she  purchased  the  same 
from  the  state,  and  obtained  a  deed  therefor 
from  the  commissioner  of  state  lands.  That 
she  went  into  possession  of  same  and  has 
continuously  held  possession  of  same  ever 
since.  That  C.  A.  Penix  became  the  owner 
of  a  Judgment  heretofore  rendered  in  said 
court  in  favor  of  J.  N.  Mllum  against  John 
Morrow,  and  has  caused  an  execution  to  be 
Issued  and  levied  upon  said  real  estate  as 
the  property  of  said  John  Morrow.  That 
said  levy  was  made  by  tbe°  defendant  Joe 
B.  Keef  as  sheriff  of  Boone  coonty.  The 
prayer  of  the  complaint  Is  that  a  sale  under 
said  execution  "be  suspended  until  .the  rights 
of  the  i)artleB  are  determined"  and  "for  all 
general  and  equitaltle  relief."  The  defend- 
ants answered  and  admitted  the  levy  of  the 
execution  was  made  as  alleged  In  the  com- 
plaint, but  av^  that  plaintiff's  deed  is  void. 
They  deny  that  plaintiff  took  possession  of 
the  land,  and  that  she  has  held  adverse  pos- 
session of  the  same  ever  since.  The  chan- 
cellor granted  a  temporary  Injunction,  re- 
straining defendants  from  proceeding  further 
under  the  execution  until  the  final  hearing  of 
the  cause. 

The  facts  are  substantially  as  follows: 
The  land  involved  in  this  suit  comprises  2.25 
acres.  It  originally  belonged  to  John  Mor- 
row and  was  used  by  him  for  a  mill  and 
gin  Bite.  It  was  assessed  for  taxes  as  part 
of  the  a  W.  ^  of  N.  W.  M  of  secUon  4, 
township  20  north,  range  18  west,  and  in 
the  year  1894  was  forfeited  to  the  state  un- 
der that  description  for  the  nonpayment  of 
taxes.  On  the  5th  day  of  November,  1898, 
the  plaintiff,  Alforetta  Rice,  purchased  said 
land  from  the  state  and  obtained  a  deed 
therefor  under  the  description  above  set  out 
The  purchase  price  was  |3.81.     Alforetta 


*For  ether  eaiM  sm  same  topic  and  section  NUMBER  in  Dsc.  *  Am.  Dls*.  U07  to  date,  4k  Reporter  Indexes 


Digitized  by  VjOOQIC 


748 


124  SOUTHWESTEKN  BEPORTEB. 


(Arlu 


Rice  was  a  sister  of  the  wife  of  said  John 
Morrow  and  lived  with  blm  as  a  member  of 
his  family.  At  the  time  the  plaintiff  pur- 
chased the  land  from  the  state,  all  the  Im- 
provements on  It  had  been  burned  ott  exc^t 
an  engine  and  boUer.  Afterwards  John  Mor- 
row and  his  son  Brlce  Morrow,  who  were  at 
the  time  partners-  In  business,  bought  new 
machinery  and  placed  It  on  the  land.  On 
the  17th  day  of  September,  1896,  John  Mor- 
row, as  guardian  for  Brlce  Morrow,  a  minor, 
John  Morrow,  and  Mary  J.  Morrow,  his  wife, 
executed  a  mortgage  on  the  following  describ- 
ed lands  in  Boone  county.  Ark. :  "A  part  of 
8.  ,W.  %  of  N.  W.  %  of  sec.  4,  Twp.  20  N., 
R.  18  W.,  containing  three  acres."  The  land 
is  further  described  as  the  land  on  which 
is  situated  the  mill  site  and  residence  of 
said  John  Morrow.  The  mortgage  was  given 
to  secure  the  purchase  price  of  certain  ma- 
chinery bought  and  placed  on  the  mill  site. 
Later  John  Morrow  sold  his  interest  In  the 
machinery  to  Brlce  Morrow  in  consideration 
that  he  finish  paying  for  it  Brlce  Morrow 
then  erected  some  new  buildings  on  the 
land,  and  paid  the  balance  of  the  purchase 
money  on  the  machinery.  Both  he  and  the 
plaintiff  testify  that  she  rented  the  mill  site 
to  him.  There  was  no  agreement  as  to  what 
he  should  pay  as  rent  except  he  was  to  pay 
the  taxes,  and  give  her  feed  for  her  turkeys. 
Both  he  and  the  plaintiff  lived  with  John 
'  Morrow  as  members  of  bis  family,  and,  when 
Brlce  Morrow  was  away,  John  Morrow  ran 
the  mill.  The  plaintiff  only  claims  the  land 
and  engine  and  boiler.  She  says  that  the 
buildings  and  m'achinery  erected  on  the  land 
by  Brlce  Morrow  belong  to  him.  On  final 
hearing  the  chancellor  found  that  the  plain- 
tiff was  the  owner  in  fee  simple  of  said 
lands,  and  the  temporary  injunction  was 
made  perpetual.  The  defendants  have  ap- 
pealed. 

In  construing  descriptions  in  tax  deeds 
similar  to  the  one  in  question,  this  court 
has  held  that  the  deed  does  not  purport  to 
convey  the  title  to  any  land,  because  none 
Is  described  therein.  Dickinson  v.  Arkansas 
City  Improvement  Company,  77  Ark.  570, 92  S. 
W.  21,  113  Am.  St  Rep.  170,  and  cases  cited. 
In  that  case  the  court  said :  "A  deed  failing 
to  describe  the  land  Is  equivalent  to  no  deed 
at  all.  In  order  to  put  this  statute  (referring 
to  section  7114,  Kirby's  Dig.)  in  operation, 
the  adverse  holding  must  be  under  a  deed 
^purporting  to  convey  the  land  pursuant  to  a 
tax  sale."  Tbe  deed  in  question,  upon  ltd 
face,  therefore,  shows  that  the  forfeiture  of 
the  land  for  the  nonpayment  of  taxes  was 
void,  and  did  not  put  the  statute  of  limita- 
tions in  oi>eratlon. 

The  defendants  in  their  answer  denied  that 
plaintiff  had  been  in  adverse  possession  of 
the  property  for  the  statutory  period  and 
thereby  acquired  title.  The  proof  establishes 
that  fact.    Both  the  plaintiff  and  Brlce  Mor- 


row lived  with  John  Morrow  aa  monbers  of 
bis  family  at  the  time  of  the  alleged  for- 
feiture for  nonpaym«it  of  taxes.  There  was- 
no  evidence  of  a  visible  change  of  possession. 
The  alleged  forfeiture  occurred  in  1894,  and. 
in  1896  the  Morrows  executed  a  mortgage  on 
the  land  and  machinery  situated  thereon. 
They  proceeded  with  the  erection  of  build- 
ings to  take  the  place  of  those  burned  down 
and  exercised  the  same  acts  of  ownership- 
over  it  that  they  had  always  dona  The  mill 
site  was  adjacent  to  and  in  the  same  sub- 
division of  land  as  the  residence  of  John 
Morrow.  No  fixed  amount  of  rent  was  ever 
agreed  upon  or  paid.  Taking  into  considera- 
tion all  the  facts  and  circumstances  connect- 
ed with  the  transaction,  it  Is  manifest  that 
the  possession  of  the  plaintiff  was  colorable 
only,  and  not  with  intent  to  hold  the  prop- 
erty as  her  own.  Baldwin  v.  Williams,  74 
Ark.  316,  86  S.  W.  423,  109  Am^  St  Rep.  81. 
Therefore  the  decree  is  reveSed,  with  di- 
rections to  dismiss  the  con^laint  for  want 
of  equity. 


SANSAS  CITY  SOUTHERN  RT.  CO.  t. 

FROST  et  al. 

(Supreme  Court  of  Aikansas.     Dec.  6,   1909.> 

1.  WlTNXSSES     (§     851*)— IMPBACHKENT— LAT- 
IWO    FOUHDATION. 

Where  the  deposition  of  a  witness  is  read 
as  evidence  in  behalf  of  plaintiffs  in  an  action 
for  death,  and  his  testimony  is  important  and 
material,  the  defense  may  not  show  by  another 
witness  that  deponent  offered  such  witness  whis- 
ky, and  tried  to  Induce  him  to  testify  that  the 
cars  by  which  decedent  was  killed  were  defect- 
ive, without  laying  a  foundation  therefor  by  in- 
terrogating the  deponent  as  to  the  matters  about 
which  the  defendant  offered  their  witness. 

[Ed.   Note.— For  other  cases,   see   Witnesses, 
Dec  Dig.  i  351.*] 

2.  TBIAt     (I    296*)  —  INSTBUCTIOWB  —  ESBOB 

Cubed  by  Otreb  Instbuction. 

In  an  action  for  death  of  a  switdiman  by 
defective  cars,  an  objection  to  the  charge  given 
that  it  is  general,  indefinite,  and  pennits  a  re- 
covery irrespective  of  what  the  defect  in  the 
cars  may  have  been,*Ia  unavailing,  though  ab- 
stractly true,  where  the  evidence  was  confined 
to  the  Issues  made  by  the  pleadings,  and  the 
charge  was  limited  by  another  Instruction,  given 
at  the  Instance  of  defendant  in  which  the  jury 
were  in  effect  told  that  the  only  negligence  they 
could  consider  was  that  alleged  in  the  complaint 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  i  296.*] 

3.  Death  (J  81*)— Proper  Pabtim  to  Sub— 

Under  Kirby's  Dig.  f  6290,  creating  a  right 
of  action  for  death,  and  providing  that  in  the 
absence  of  a  personal  representative  the  action 
shall  l>e  brought  by  the  heirs  at  law  of  the  de- 
ceased, and  any  amount  recovered  shall  be  for 
the  exclusive  benefit  of  the  widow  and  next  of 
kin,  to  be  taken  by  them  as  distributees  under 
the  laws  of  descent  and  distribution,  where  a 
decedent  has  left  children,  and  administration 
has  not  been  taken  ont  his  mother  is  not  an  heir 
at  law  within  the  terms  of  the  statute,  and 
hence  is  not  a  proper  party  to  the  death  action. 
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though  he  contributed  to  the  support  of  the 
Aiother. 

{Ed.  Note. — For  other  cases,  see  Death,  Cent, 
g.  M  3^-46 ;    Dec  Dig.  |  31.»] 
4.  Death    (f   8K*)— Damages   Rxoovebabix— 

Children. 

Under  Kirby's  Dig.  g  6290,  creating  a  right 
'Of  action  for  death,  and  providing  that  the  jury 
may  give  such  damages  as  they  shall  deem  a 
fair  and  just  compensation  with  reference  to 
the  pecuniary  injuries  resulting  from  such 
death  to  the  wife  and  next  of  kin  of  such  de- 
meaned person,  damages  sustained  by  children 
of  a  decedent  cannot  be  limited  by  the  court  to 
the  time  before  majority,  since  it  is  wholly  a 
'matter  of  evidence  for  the  jury  to  determine 
whether  an^  loss  would  occur  to  the  children 
after  majority. 

[E<].  Note.— For  other  cases,  see  Death,  Dec 
Dig.  {  95.  •] 
:6.  Death  (i  99*)— Excessitk  Dahaqxs— Sinr- 

iiciENOY  or  Evidence. 

Where  a  switchman  killed  by  defective  cars 
-earned  from  $80  to  $90  a  month,  and  at  one 
■time  served  as  conductor  and  earned  from  $100 
to  $125  per  month,  and  was  34  years  old,  and 
liad  an  expectancy  of  31%  years,  and  was  indus- 
trious, attentive  to  business,  economical,  strong 
and  healthy,  affectionate  and  always  kind  to 
lis  family,  and  used  his  earnings  in  support  of 
his  family,  a  recovery  of  $15,000  for  his  death 
was  not  excessive. 

fEd.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  {{  125-130;  Dec  Dig.  f  99.*] 

•e.  Masteb   and  Servant  (|  278*)— Injuries 
TO    Switchman— Negligence— Sdfficienct 

OF  EjVIDENCE. 

In  an  action  for  death  of  a  switchman  by 
the  overriding  of  one  car  by  another,  caused  by 
-dissimilarity  in  size,  and  a  defective  coupler,  ev- 
idence held  sufficient  to  show  that  defendant  was 
negligent. 

lEd.  Note.— For  other  cases,  see  Master  and 
Servant.  Dec  Dig.  i  278.*] 
7.  Masteb  and  Servant  ({  276*)— In  juries  to 

Switchman— Negligence— SuFFiciEKCT   or 

Evidence. 

In  an  action  for  death  of  a  switchman  by 
the  overriding  of  one  car  by  another,  caused  by 
-dissimilarity  m  sise,  and  a  defective  coupler,  ev- 
idence held  sufficient  to  show  that  the  negli- 
gence of  defendant  was  the  proximate  cause  of 
the  injury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  276.*] 

■8.  Masteb  and  Servant  (§  281*)— Injuries 

TO     SWITOHHAH— NEGLIOKNOB— SurriCIENCT 

or  Evidence. 

In  an  action  for  death  of  a  switchman  by 
the  overriding  of  one  car  by  another,  caused  by 
-dissimilarity  in  size,  and  a  defective  coupler,  ev- 
idence held  to  show  that  plaintiff  was  not  neg- 
ligent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  281.*] 

Appeal  from  Circuit  Court,  Miller  County ; 
-J.  M.  Carter,  Judge. 

Action  by  Daisy  Frost  and  others  against 
the  Kansas  City  Southern  Railway  Company. 
From  a  Judgment  for  plaintiffs  for  $15,000, 
-defendant  appeals.    Affirmed. 

Read  &  McDonougb,  for  appellant  Wll- 
lilns  &  Vinson,  Webber  &  Webber,  and  Wolfe, 
Hare  &  Maxey,  for  appellees. 

BATTLE,  J.  On  the  14th  day  of  No- 
Tember,  1906,  H.  L.  Frost  was  a  switchman 


In  the  employment  of  the  Kansas  City  South- 
em  Railway  Company  at  Mena,  Ark.  On  the 
night  of  that  day  Frost  and  others  were  en- 
gaged in  making  up  a  freight  train.  While 
he  was  standing  on  the  platform  or  steps  of 
a  car.  It,  with  other  cars,  was  moved  against 
the  end  of  a  standing  car,  and  in  the  collision 
he  was  fatally  injured.  Insomuch  that  he  died 
about  six  hours  thereafter.  He  left  surviv- 
ing him  Daisy  Frost,  his  widow,  and  Earl 
Frost,  Bernlce  B.  Frost,  and  Hardy  L.  Frost, 
his  children,  who  are  minors,  and  his  only 
heirs  at  law.  He  died  intestate,  and  no  one 
administered  upon  his  estate.  His  widow  and 
children,  by  next  friend,  brought  an  action 
against  the  railroad  company  for  the  dam- 
ages sustained  by  them  through  the  death  of 
the  deceased.  They  relate  in  their  complaint 
the  manner  in  which  the  deceased  was  In- 
jured as  follows: 

(5)  "That  on  the  14th  day  of  November, 
1906,  said  H.  L.  Frost  In  the  capacity  of 
switchman,  together  with  other  employes  of 
the  defendant,  were  engaged  in  making  up  a 
fast  merchandise  freight  ti-aln  for  the  north ; 
that  said  train  was  being  made  up  on  said 
track  number  three,  and  as  a  part  of  the  work 
of  making  up  said  train,  after  a  great  number 
of  cars  had  been  placed  on  said  track  number 
three,  there  was  a  caboose,  coach,  and  three 
other  cars  standing  on  said  track  number 
two,  which  were  to  be  pulled  out  on  the  lead 
track  and  placed  on  said  track  number  three 
and  coupled  to  the  cars  that  were  standing 
on  said  last-named  track;  that  the  switch 
engine  was  liaken  in  on  said  track  number  two 
and  coupled  to  the  said  caboose,  which  was 
connected  to  said  coach  and  said  three  other 
cars  on  track  number  two,  and  said  caboose, 
coach,  and  said  three  other  cars  were  pulled 
off  of  track  number  two  onto  said  'lead  track' 
and  then  backed  in  on  track  number  three 
to  be  coupled  to  the  cars  that  were  on  track 
number  three  to  finish  making  up  said  train." 

(6)  "That  while  said  caboose,  coach,  and 
three  other  cars  were  being  moved  backward 
on  said  track  number  three,  which  was  being 
done  at  the  proper,  customary  speed  and  in  a 
careful  manner,  the  said  H.  h.  Frost  was 
standing  on  the  caboose  platform  and  on  the 
west  side  and  the  north  end  thereof,  which 
was  the  proper  and  customary  place  for  him 
to  be  in  the  discharge  of  bis  duties,  the  north- 
ermost  of  said  moving  cars  struck  the  south 
car  of  the  string  of  cars  that  were  standing 
on  said  track  number  three  and  all  heavily 
loaded  and  the  coupling  apparatus  at  the 
south  end  of  said  coach  gave  way  causing  the 
platform  of  said  coach  to  telescope  the  north 
platform  of  said  caboose,  and  the  said  H.  L. 
Frost  was  then  and  there  caught  between  the 
north  end  of  said  caboose  and  said  south  plat- 
form of  said  coach  and  was  mashed  and 
crushed  and  so  injured  that  he  died  by  rea- 
son of  said  injuries." 

(7)  "That  the  death  of  H.  U  Frost  was 


*ror  other  cmm  sea  sun*  topic  and  ■•cUoq  NUMBER  tn  Deo.  Jk  Am  Digs.  1907  to  data,  *  Reporter  Indazaa 


Digitized  by  VjOOQIC 


750 


124  SOUTHWESTERN  REPOBTEB. 


(Ark, 


dlrecOy  and  proximately  caused  by  tbe  negli- 
gence of  defendant  In  tbia,  that  tbe  coupling 
apparatus  of  said  coach  at  tbe  south  end  of 
same  was  old  and  worn  and  out  of  repair  in 
whole  and  In  every  part  and  parcel  of  it, 
and  was  Improperly  and  negligently  con- 
structed, and  so  constructed  that  the  said 
coupling  apparatus  and  every  part  and  par- 
cel of  it  was  without  sufflclent  strength  and 
power  of  resistance  to  withstand  the  blows, 
knocks,  and  bumps  ordinarily  and  usually  in- 
cident to  the  switching  and  making  up  of 
freight  trains,  sncu  as  being  done  at  the  time 
said  H.  t>.  Frost  was  fatally  injured,  and  it 
was  negligence  to  allow  or  permit  said  coach 
to  be  put  Into  and  made  a  part  of  said  train 
as  was  being  done.  And  said  coach  was  not 
properly  a  part  of  said  train,  was  not  neces- 
sary to  the  uses  to  which  said  train  was  in- 
tended to  be  applied,  and  was  indeed  a 
menace  to  the  defendant's  employes,  as  de- 
fendant well  knew,  and  the  platform,  draw- 
beads,  coupling  apparatus,  and  bumpers  on 
said  coach  were  constructed  and  placed  high- 
er than  were  the  platform,  drawheads,  coup- 
ling apparatus,  and  bumpers  on  said  caboose 
and  were  negligently  allowed  to  be  and  re- 
main in  that  condition  by  defendants,  making 
the  same  dangerous;  that  the  platform  and 
coupling  apparatus  on  the  north  end  of  said 
caboose  was  out  of  repair,  was  sagged  down, 
and  lower  than  the  coupling  apparatus  and 
platform  on  the  south  end  of  said  coach,  and 
was  negligently  allowed  to  be  and  remain  in 
that  condition,  so  that  a  coupling  betvreen 
said  coach  and  caboose  could  not  be  made  so 
as  to  withstand  the  jars,  knocks,  and  bumps 
received  in  tbe  switching  and  handling  of  the 
same,  in  that  said  coupling  would  not  hold, 
and  would  permit  the  drawheads  on  said 
coach  and  on  said  caboose  to  slip  by  each 
other  and  the  platform  of  said  coach  to  tele- 
scope the  platform  of  said  caboose,  thereby 
rendering  the  same  dangerous  to  the  life 
of  defendant's  employes,  and  especially  the 
plaintiff's  decedent ;  that  tbe  defendant  knew 
or  should  have  known  the  facts  in  this  para- 
graph alleged  in  time  to  have  remedied  the 
same,  but  the  same  were  unknown  to  the  said 
H.  JL.  Frost  and  he  was  himself  free  from 
any  negligence  or  want  of  care." 

The  defendant  denied  these  allegations. 

From  the  evidence  adduced  In  the  trial  in 
the  action  we  find  that  the  jury  in  the  case 
could  have  reasonably  found  the  facts  as 
follows:  On  the  14th  day  of  November,  1906, 
about.  8:45  o'clodc  in  the  evening,  In  defend- 
ant's yards  at  Mena,  Ark.,  Frost  and  others 
were  engaged  in  making  up  a  train  No.  52, 
whidi  was  Interstate  and  carried  freight  Into 
the  states  of  Oklahoma,  MIbboufI,  and  Kan- 
sas. Tbe  first  part  of  it  bad  already  been 
made  up,  and  the  night  crew  was  completing 
it  In  the  train  was  a  caboose  No.  554  and  a 
coach  No.  126.  Frost  was  the  switchman  who 
followed  tbe  engine  and  passed  signals  to  the 
engineer.  In  operating  the  engine  the  en- 
gineer received  signals  from  Frost  and  an- 


other switchman  named  dements.  The  engi- 
neer was  moving  several  cars,  one  of  which 
was  coach  No.  126,  which  was  then  coupled 
to  the  caboose,  and  was  a  pert  of  so  much 
of  the  train  as  was  already  made  up  by  the 
day  crew.  He  received  a  signal  from  Frost 
and  Clements,  to  slow  up,  and  then  another 
to  go  ahead.  At  this  time  Frost  was  stand- 
ing on  a  step  or  tbe  platform  of  the  caboose, 
where  he  could  pass  signals  to  the  engineer. 
It  was  not  his  duty  to  stand  or  be  In  any  par- 
ticular place  further  than  to  be  where  he 
could  receive  and  pass  signals.  The  engine, 
at  the  time  the  signal  to  go  ahead  was  given, 
was  moving  about  two  miles  an  hour;  had 
just  enough  steam  on  it  to  keep  It  moving. 
When  the  signal  to  go  ahead  was  given  tbe 
engineer  barely  touched  the  throttle  of  the 
engine.  The  cars  moved  by  the  engine  struck 
other  cars  which  were  standing.  The  plat- 
form of  the  caboose  went  under  the  coach, 
knocking  off  the  steps  of  the  coach  and  break- 
ing the  hand  railings  on  the  caboose.  One 
witness  testified  that  two  follow  plates,  the 
carrier  irons,  and  the  timbers  in  tbe  plat- 
form of  the  coach  were  broken;  and  that 
the  follow  plates  wotc  made  of  wrought  Iron 
and  were  "26x12  inches  and  two  inches 
thick."  No  other  platforms,  drawheads,  or 
apparatus  were  broken  in  that  train  at  that 
time.  Frost  was  seriously  injured  by  the  col- 
lision, and  died  in  about  six  hours  after- 
wards. 

The  drawhead  on  the  caboose  was  five  or 
six  Inches  lower  than  the  drawhead  on  the 
coach,  and  an  ^ort  was  made  once  or  twice 
to  couple  them  and  they  would  not  stay  coup- 
led. One  witness  noticed  the  condition  of 
the  drawhead  on  the  caboose  about  one  week 
before  the  accident  Tbe  effect  of  this  condi- 
tion was  to  let  the  caboose  drawhead  go  un- 
der that  of  the  coach. 

The  deceased  at  the  time  of  the  accident 
was  34  years  old;  his  widow  was  37;  his 
son  Earl  was  12  years ;  Bemlce  was  6  years 
old  in  March,  1909;  and  Hardy  at  tbe  time 
of  the  trial,  on  the  7th  of  December,  1908, 
was  about  4  years  old.  Deceased  was  in- 
dustrious, attentive  to  business,  ond  economi- 
cal, affectionate,  and  always  kind  to  his  chil- 
dren. He  was  qualified  to  discharge  the  du- 
ties of  switchman  and  conductor  on  railroads. 
His  widow  testified  that  he  earned  as  switch- 
man from  $80  to  $90  per  month.  The  pay 
checks  introduced  In  evidence  showed  that 
he  averaged  $67.43  per  month  from  January 
1st  to  the  date  of  his  death.  He  was  con- 
ductor at  one  time  and  earned  from  $100  to 
$125  a  month.  He  used  his  earnings  in  sup- 
porting his  family. 

In  the  progress  of  tbe  trial  O.  H.  Lowry's 
deposition  was  read  as  evidence  In  behalf  of 
the  plaintiff.  His  testimony  was  important 
and  material.  Defendant  offered  to  prove  by 
Gano  Scott  that  Lowry  offered  to  him  whis- 
ky, and  tried  to  induce  him  to  make  a  state- 
ment In  tbe  case  to  the  effect  that  the  cars- 
were  defective.    Upon  objection  of  the  plain- 
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tut  tbe  coort  refused  to  admit  the  tesUmony. 
Tbe  court  gave  the  following  instruction 
OTer  the  objection  of  the  defendant: 

(1)  "Yon  are  Instructed  that  it  was  the 
duty  of  the  defendant  to  exercise  ordinary 
care  and  prudence  to  provide  the  said  H.  Ij. 
Frost  ivlth  cars  and  appliances  reasonably 
safe  for  use  in  and  about  the  work  that  said 
H.  It.  Frost  was  engaged  in  at  the  time  he 
was  injured;  and  if  you  believe  from  the 
preponderance  of  the  evidence  that  said  H. 
L.  Frost  came  to  his  death  by  reason  of  the 
failure  of  said  defendant  to  exercise  such 
care  and  prudence  in  furnishing  such  cars 
and  appliances,  reasonably  safe  for  use  In 
the  work  that  he  was  then  engaged  in,  and 
that  he  was  killed  as  a  direct  and  proximate 
result  thereof,  and  that  said  deceased,  at 
that  time  was  engaged  in  the  performance 
of  his  duties  as  an  employe  of  said  defendant, 
and  that  said  deceased  was  not  guilty  of 
such  negligence  as  contributed  to  his  injury, 
then  it  will  be  your  duty  to  return  a  ver- 
dict in  favor  of  the  plaintiff." 

And  refused  to  instruct  the  Jury,  at  the  re- 
quest of  the  defendant,  as  follows: 

(2)  "If  the  Jury  find  from  the  evidence  that 
Mrs.  M.  R.  Frost  was  the  mother  of  the  de- 
ceased, H.  I*  Frost,  and  that  said  mother 
was  in  part  supported  by  said  H.  It.  Frost, 
they  will  find  for  the  defendant." 

(27)  "If  the  Jury  find  for  the  plainOffs, 
they  will  find  for  the  children  such  damages 
as  they  are  entitled  to  as  compensation  from 
the  time  of  the  death  of  H.  L.  Frost  to  the 
majority  of  each  child.  Tbe  girl  will  arrive 
at  her  majority  when  she  is  IS  years  of  age, 
and  the  boys  when  they  are  21  years  of  age." 

(28)  "If  the  Jury  find  for  the  plaintiffs,  in 
assessing  the  damages,  they  will  consider  the 
amount  of  damages  due  each  plaintiff,  allow- 
ing each  of  the  children  such  compensatory 
damages  as  will  fairly  compensate  him  for 
the  loss  of  his  father  to  the  date  of  his  ma- 
jority ;  and  to  the  plaintiff,  Daisy  Frost,  such 
compensatory  damages  as  will  fairly  com- 
pensate her  during  the  expectancy  of  her 
life,  if  she  was  older  than  her  husband,  or 
during  the  expectancy  of  his  life,  if  he  was 
the  older." 

The  plaintiffs  recovered  a  verdict  and  Judg- 
ment for  $15,0(X),  and,  from  tliat  Judgment, 
defendant  appealed. 

No  foundation  was  laid  for  the  admission 
of  the  testimony  of  witness  Scott.  Witness 
Lowry  was  not  interrogated  as  to  the  mat- 
ters about  which  the  defendant  offered  the 
testimony  of  Scott,  the  object  of  which  was 
to  discredit  the  testimony  of  Lowry,  the 
same  object,  in  effect,  as  is  sought  to  be  ac- 
complished by  showing  that  a  witness  has 
made  contradictory  statements.  The  same 
methods  should  be  observed,  if  practicable. 
In  the  former  as  in  the  latter  case.  There 
is  DO  good  reason  why  a  witness  should  be 
entitled  to  greater  consideration  in  one  case 
than  in  the  other,  Lowry  should  have  been 
first  Interrogated  about  that  which  the  de- 


fendant proposed  to  prove  by  Scott.  It  could 
have  done  so ;  and  it  was  right  and  Just  that 
Lowry  should  have  had  the  opportunity  to 
admit  and  explain  or,  deny  before  his  credi- 
bility or  testimony  was  attacked.  Weaver  v. 
Traylor,  5  Ala.  664;  State  v.  Stewart,  11 
Or.  52,  238,  4  Pac.  128;  Edwards  v.  Sullivan,. 
30  N.  O.  302;  State  v.  Angelo,  32  La.  Ann. 
407 ;  HoUhigsworth  v.  State,  53  Ark.  387,  14 
S.  W.  41. 

The  defendant  objected  to  the  instruction 
given  by  the  court  over  its  objection  and 
copied  in  this  opinion,  because  it  "is  general, 
indefinite,  and  permits  a  recovery,  no  matter 
what  the  defect  in  the  cars  may  have  been." 
The  objection  may  be  abstractly  true,  but 
the  instruction  should  be  read  in  the  light  of 
the  evidence  which  was  confined  to  the  is- 
sues made  by  the  pleadings.  Then,  too,  this 
instruction  was  limited  by  another  Instruc- 
tion given  at  the  instance  of  the  defendant 
in  which  the  Jury,  in  effect,  were  told  that 
the  only  neglig;ence  they  could  consider  was 
that  alleged  in  the  complaint 

The  defendant's  request  numbered  2,  and 
copied  in  this  opinion,  should  not  have  been 
granted.  There  was  no  administration  upon 
the  estate  of  H.  L.  Frost,  deceased,  and  this 
action  was  properly  brought  by  his  widow 
and  children.  The  right  of  action  was  cre- 
ated by  a  statute,  which,  in  the  absence  of  a 
personal  representative,  provides  that  an  ac- 
tion for  damages  on  account  of  the  death  of 
one  caused  by  the  wrongful  act,  neglect,  or 
default  of  another  shall-  be  brought  by  tbe 
heirs  at  law  of  such  deceased  person ;  and 
the  amount  recovered  in  every  such  action 
shall  be  for  the  exclusive  benefit  of  tbe  wid- 
ow and  next  of  kin  of  such  deceased  person, 
and  they  are  such  as  can  take  as  distributees 
of  the  estate  under  the  laws  of  descent  and' 
distribution.  Kansas  (31ty  Sou.  Ry.  Co.  v. 
Henrie,  87  Ark.  443,  112  S.  W.  967.  The  de- 
ceased in  this  case  having  left  children  his 
mother  was  not  an  heir,  an(f  had  no  right 
to  sue,  notwithstanding  the  son  contributed 
to  her  support  in  his  lifetime.  Kirby's  Dig.  g 
6290. 

The  d^endant  sought  by  instructions  to 
confine  the  right  of  the  children  to  recover 
in  this  case  to  the  damages  they  will  suffer 
during  their  minority.  The  right  to  recover 
Is  limited  only  by  the  statute  to  the  damages 
suffered,  and  not  to  any  period  of  life.  The 
right  of  children  to  recover  beyond  minority 
depends  upon  evidence^  Their  damages  are- 
the  i)ecuniary  loss  suffered  by  them,  which  is. 
"the  probable  aggregate  amount  of  his  con- 
tributions to  them,  reduced  to  present  value." 
Kansas  <Mty  Southern  Ry.  Co.  v.  Henrie,  87 
Ark.  454,  112  S.  W.  971.  It  is  probable  the^ 
contributions  of  a  father  to  the  support  of 
a  child  after  be  reaches  his  majority  may 
cease  altogether,  or  be  less.  That,  of  course, 
will  depend  upon  the  ability  of  the  child  to- 
take  care  of  himself  and  his  success  in  life. 
Parental  affection  for  the  child  will  not, 
probably,  cease  after  minority,  and  the  fa- 
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ither  may  still  continue  to  contribute  to  the 
support  of  the  child.  That  Is  a  question  for 
the  Jury  to  decide  according  to  the  evidence 
■of  the  assurance  the  parental  affection  may 
-sire  of  aid  and  support  to  the  child  after 
minority.  Railway  Co.  t.  Davis,  56  Ark.  462, 
18  8.  W.  628. 

Defendant  contends  that  the  damages  re- 
•covered  were  excessive.  Mrs.  Frost  testified 
that  deceased  earned  as  a  switchman  from 
$80  to  $90  a  month,  and  that  he  served  as 
conductor  at  one  time  and  earned  from  $100 
to  $126  per  month.  He  was  34  years  old  and 
his  expectancy  was  31%  years.  He  was  in- 
-dustrlous,  attentive  to  business,  economical, 
-strong  and  healthy,  affectionate,  and  always 
kind  to  bis  family.  He  used  his  earnings  in 
support  of  his  family.  Plaintiffs  recovered 
$15,000.  The  evidence  was  sufficient  to  sus- 
tain the  verdict  of  the  Jury.  Kansas  City 
Sou.  R.  Co.  V.  Henrie,  supra. 

The  evidence  was  sufficient  to  sustain  the 
verdict.  The  Jury  could  have  found  from  the 
evidence  that  the  signal  to  go  ahead  did  not 
accelerate  the  speed  of  the  engine,  and  that 
no  act  of  plaintiff  contributed  to  his  injury, 
and  that  the  defendant  was  guilty  of  the 
negligence  charged  in  the  complaint,  and  that 
it  (negligence)  was  the  proximate  cause  of 
tils  injury. 

Judgment  affirmed. 


ST.  rX)UIS  &  N.  A.  R.  CO.  T.  BRATTON. 
<Supreme  Court  of  Arkansas.    Jan.  17,  1910.) 

1.  Judgment  (J  299*)  —  Akenoment  Aiteb 

Term— RDI.B  at  Common  Law. 

At  common  law,  a  Judgment  could  not  be 
amended  after  the  term  at  which  it  was  ren- 
■dered. 

[Ed.  Note.— For  other  cases,   see   Judgement, 
•Cent  Dig.  §S  583-586 ;  Dec.  Dig.  {  299.*] 

H.  Judgment  ({  299*)  —  Amendment  Aiteb 

Term. 

Under  the  modem  practice,  where  the  entry 
of  a  judgment,  through  some  plain  error,  fails  to 
-correspond  with  the  Judgment  that  was  actually 
rendered,  the  court  may  amend  its  record  to 
make  it  speak  the  truth  by  nunc  pro  tunc  order ; 
Itut,  where  the  Judgment  ezi^resses  the  entire  ju- 
dicial action  taken  at  the  time  of  its  rendition, 
the  court  cannot,  after  the  expiration  of  the 
term,  enlarge  or  diminish  it  in  matter  of  sub- 
stance, or  in  any  matter  afTecting  the  merits. 

[Ejd.   Note. — For  other  cases,   see   Judgment, 
■Cent.  Dig.  {{  583-586;   Dec.  Dig.  {  299.*] 

3.  Railroads    (|    161*)  —  I^ikn  —  Statutobt 
Provisions. 

Kirbv's  Dig.  f  6661,  provides  that  evety 
person  who  shall  sustain  loss  or  damage  from 
any  railroad  for  which  a  liability  may  exist  at 
law  shall  have  a  lien  for  such  damage  on  the 
railroad  and  its  property.  Section  6662  provides 
that  such  lien  shall  not  l>e  effectual,  unless  suit 
Khnll  be  brought  upon  the  claim  within  one  year 
after  its  accniaL  Section  6663  provides  that 
the  lien  shall  be  mentioned  in  the  judgment 
rendered  for  the  claimant  in  the  ordinary  suit 
for  the  claim.  Held  that,  as  Iwfore  a  judgment 
can  be  declared  for  the  lien,  it  must  first  be 
found  that  the  suit  was  brought  within  the  spec- 
ified time,  the  court  itself  must  make  a  ruling 


and  adjudication,  is  order  to  declaie  the  lien 
in  the  judgment,  ao  that  a  person  recovering 
judgment  would  not  be  entitlM  to  the  lien  as  a 
matter  of  course;  and,  the  court  having  fail- 
ed to  so  adjudge,  the  mention  of  the  lien  wag  not 
properly  a  part  of  the  judgment  originally  ren- 
dered, and  after  the  term  could  not  De  incorpo- 
rated therein  by  amendment. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  i  161.*J 

Appeal  from  Circuit  Court,  Searcy  Coun- 
ty; Brice  B.  Hudgins,  Judge. 

Action  by  Benjamin  Bratton,  administra- 
tor of  Benjamin  Bratton,  Sr.,  against  the 
St.  Louis  &  North  Arkansas  Railroad  Com- 
pany. Judgment  for  plaintiff  amending  a 
former  Judgment  nunc  pro  tunc,  and  defend- 
ant appeals.  Reversed  and  remanded,  with 
directions. 

W.  B.  Smith  and  J.  Merrick  Moore^  for 
appellant    U.  S.  Bratton,  for  appellee. 

FRATTENTHAL,  J.  This  Is  an  appeal 
from  a  Judgment  of  the  Searcy  circuit  court 
correcting  or  amending  by  a  nunc  pro  tunc 
order  a  former  judgrment  of  that  court  enter- 
ed at  a  former  term.  At  the  February,  1900, 
term  of  the  Searcy  circuit  court  the  plains 
tiff  below,  Benjamin  Bratton,  administrator, 
filed  this  motion  for  a  nunc  pro  time  order, 
in  which  be  stated  that  on  January  10,  1906, 
be  filed  a  complaint  against  the  defendant 
to  recover  damages  for  the  -wrongful  killing 
of  one  Benjamin  Bratton,  Sr.,  and  that  on 
March  16,  1907,  said  cause  was  tried  in  said 
court,  and  a  verdict  returned  by  a  Jury  in 
favor  of  the  plaintiff  for  $2,500,  that  a  Judg- 
ment was  entered  upon  said  verdict  at  that 
term  of  said  court,  but  that  by  oversight  it 
failed  to  mention  the  Hen  which  goes  witli 
such  a  Judgment  He  asked  that  the  Judg- 
ment as  entered  at  said  former  term  of  the 
court  "be  corrected  by  a  nunc  pro  tunc  order 
so  as  to  mention  the  fact  that  a  lien  goes 
with  the  Judgment  as  against  the  property 
of  the  defendant  which  it  owned  at  the  time 
the  cause  of  action  accrued."  Upon  the  trial 
of  the  original  action  the  Jury  returned  the 
following  verdict:  "We,  the  Jury,  find  for 
the  plaintiff,  Benjamin  Bratton,  adminis- 
trator of  the  estate  of  Benjamin  Bratton, 
Sr.,  deceased,  the  sum  of  $2,500" — and  the 
following  Judgment  was  entered  thweon: 
"It  is  therefore  considered,  ordered,  and  ad- 
Judged  by  the  court  that  the  plaintiff,  BenJ. 
Bratton,  Jr.,  as  the  administrator  of  the  es- 
tate of  BenJ.  Bratton,  Sr.,  deceased,  have 
and  recover  of  and  from  said  defendant 
said  sum  of  $2,500,  and  all  his  costs  in  this 
suit  laid  out  and  expended,  and  in  default  of 
payment  let  execution  go  therefor."  The 
motion  for  the  nunc  pro  tunc  order  was  sul>- 
mltted  to  the  court  upon  an  agreed  state- 
ment of  facts.  This  statement  includes 
the  complaint  and  answer  in  the  original 
suit  the  verdict  of  the  Jury  upon  the  trial 
of  the  action,  and  the  former  Judgment  en- 
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tered  therein,  and  also  the  following:  "(2) 
That  from  the  record  of  the  case  it  does  not 
appear  that  the  plaintiff  made  any  request 
to  liave  granted  it  the  Hen  mentioned  in  sec- 
tions  6861  and  6663  of  Kirby's  Digest  (3) 
It  Is  further  agreed  that  the  Judge  of  the 
circuit  court,  in  accordance  with  his  custom, 
left  the  form  of  the  Judgment  to  be  drawn 
by  the  clerk  of  the  court,  intending  that 
Bald  Judgment  would  be  drawn  to  conform 
with  the  law  and  the  facts,  that  his  atten- 
tion was  never  called  to  the  Hen  mentioned 
In  the  above  sections  of  Kirby's  Digest,  and 
that  his  mind  never  passed  ui)on  it"  The 
circuit  court  granted  said  motion,  and  en- 
tered in  full  a  Judgment  nunc  pro  tunc,  in 
which  it  stated  in  substance  that  "the  Judg- 
ment being  a  lien"  on  the  property  of  the 
defendant  which  belonged  to  it  at  the  time 
the  cause  of  action  upon  which  the  verdict 
was  rendered,  accrued.  From  this  Judgment 
thus  correcting  or  amending  the  Judgment 
entered  at  the  former  term  of  the  Searcy 
circuit  court  the  defendant  prosecutes  this 
appeaL 

The  plaintiff  bases  his  right  to  the  above 
lien  by  virtue  of  section  6661,  Kirby's  Dig., 
which  In  substance  provides  that  every  per- 
son who  shall  sustain  loss  or  damage  to 
person  or  property  from  any  railroad,  for 
which  a  liability  may  exist  at  law,  shall 
have  a  Hen  for  said  damage  on  said  rail- 
road and  its  property.  And  be  contends  that 
be  is  entitled  to  have  said  lien  mentioned 
as  a  matter  of  right  and  of  course  in  the 
Judgment  for  the  recovery  of  the  damages, 
by  virtue  of  section  6663,  Kirby's  Dig.,  which 
provides  that:  "Said  Hen  shaU  be  men- 
tioned in  the  Judgment  rendered  for  the 
claimant  in  the  ordinary  suit  for  the  claim 
•  •  •  and  may  be  enforced  by  ordinary 
levy  and  sale  under  final  or  other  process 
of  law  or  equity."  The  plaintiff  urges  that 
be  is  entitled  to  have  the  former  Judgment 
of  the  court  which  failed  to  mention  said 
lien  amended  in  that  regard,  either  because 
of  the  clerical  misprision  of  the  clerk  in  en- 
tering the  judgment  or  because  the  men- 
tion of  the  lien  is  necessarily  and  properly 
a  part  of  the  judgment  by  reason  of  the 
fact  that  be  was  entitled  to  It  as  a  matter 
«f  course.  The  question  that  Is  thus  pre- 
sented for  determination  by  this  appeal  is  in 
what  regard  and  to  what  extent  can  a  court 
amend  or  correct  its  Judgment  after  the  ex- 
piration of  the  term  at  which  the  Judgment 
was  rendered  and  entered.  In  order  to  give 
to  the  record  of  a  court  the  utmost  sanctity 
and  an  absolute  verity  the  common  law  de- 
clared that  no  Judgment  could  be  amended 
after  the  term  at  which  it  was  rendered. 
But  where  the  entry,  through  some  plain 
error,  fails  to  correspond  with  the  Judgment 
ttiat  was  actnaUy  rendered,  the  principles  of 
Justice  obviously  require  that  It  should  be 
corrected;  and  therefore  this  rule  of  the 
common  law  has  been  modified  in  modem 
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practice  to  that  end.  The  record  should 
speak  the  truth;  and,  as  was  said  by  Chief 
Justice  CockriU  in  the  case  of  Hershy  v. 
Baer,  45  Ark.  240,  "the  power  of  a  circuit 
court  to  amend  its  record  so  as  to  cause  it 
to  speak  the  truth  Is  one  inherent  in  the  idea 
of  Justice."  The  entry  in  the  record  should 
correspond  with  the  Judgment  which  was 
actually  pronounced,  and  the  court  has  the 
power,  and  it  Is  its  duty,  even  at  a  subse- 
quent term,  to  make  such  changes  in  the 
entry  so  as  to  make  it  conform  to  the  truth. 
But  where  the  Judgment  expresses  the  en- 
tire Judicial  action  taken  at  the  time  of  its 
rendition,  the  court  has  no  authority  after 
the  expiration  of  the  term  to  enlarge  or  to 
diminish  it  in  matter  of  substance,  or  in 
any  matter  affecting  the  merits.  Under  the 
guise  of  an  amendment  there  Is  no  authorit; 
to  revise  a  Judgment  or  to  correct  a  Judi- 
cial mistake,  or  to  adjudicate  a  matter  which 
might  have  been  considered  at  the  time  of 
the  trial,  or  to  grant  an  additional  relief 
which  was  not  in  the  contemplation  of  the 
court  at  the  time  the  Judgment  was  render- 
ed. "The  authority  of  a  court  to  amend  Its 
record  by  a  nunc  pro  tunc  order  is  to  make 
It  speak  the  truth,  but  not  to  make  it  speak 
what  It  did  not  speak,  but  ought  to  have 
spoken."  Malpos  v.  Lowenstine,  46  Ark. 
652;  Cox  v.  Gress,  51  Ark.  224,  11  S.  W. 
416;  Gregory  v.  Bartlett  55  Ark.  30,  17  S. 
W.  844:  Tucker  v.  Hawkins,  72  Ark.  21,  7T 
B.  W.  902;  Llddell  v.  Landau,  87  Ark.  438. 
112  S.  W.  1085;  Bouldln  v.  Jennhigs,  122 
S.  W.  638. 

If  there  was  some  Issue  which  the  court 
should  have  passed  upon,  and  pronounced 
judgment  thereon,  but  did  not  actually  do 
so,  such  omission  cannot  be  supplied  by  an 
amendment  at  a  subsequent  term  of  the 
court  The  entry  should  correspond  only 
with  the  Judgment  actually  Intended  and 
pronounced  by  the  court;  and.  If  the  entry 
does  not  do  this  because  of  any  clerical  mis- 
take, or  because  some  matter  actually  ad- 
judicated has  been  inadvertently  omitted, 
then  it  can  be  corrected  so  as  to  conform  to 
what  was  actually  done.  "In  regard  to  the 
power  of  amending  Judgments  by  supplying 
omissions,  it  Is  necessary  not  to  lose  sight 
of  the  principle  that  amendment  can  only 
be  allowed  for  the  purpose  of  making  the 
record  conform  to  the  truth,  not  for  the  pur- 
pose of  revising  and  changing  the  Judgment 
Hence  if  anything  has  been  omitted  froip 
the  Judgment  which  is  necessarily  or  prop- 
erly a  part  of  it  but  failed  to  be  incorporat- 
ed In  it  through  the  negligence  or  inadvert- 
ence of  the  court  or  the  clerk,  then  the  omis- 
sion may  be  supplied  by  an  amendment  after 
the  term.  If,  on  the  other  hand,  the  propoo- 
ed  addition  Is  a  mere  afterthought  and 
formed  no  part  of  the  Judgment  as  original- 
ly intended  and  pronounced.  It  cannot  be 
brought  in  by  way  of  amendment"  1  Black 
on  Judgments  (2d  EO.)  |  156;  28  Cya  878. 
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In  the  case'  at  bar  the  plaintiff  was  en- 
titled, upon  a  recovery  of  the  damages  for 
which  he  sued,  to  have  a  lien  upon  the  prop- 
erty of  the  defendant,  and,  under  certain 
circumstances  of  the  case,  to  have  that  lien 
mentioned  in  the  Judgment  But  he  was  not 
entitled  to  such  Hen  under  any  and  all  cir- 
cumstances of  the  case;  he  was  not  entitled 
to  the  Hen  In  event  the  suit  had  not'  been 
brought  within  one  year  after  the  claim  had 
accrued.  He  was  therefore  not  entitled  to 
the  lien  necessarily  and  as  a  matter  of 
course.  Section  6662,  Klrby's  Dig.,  pro- 
Tides:  "The  lien  mentioned  in  the  preced- 
ing section  shall  not  be  effectual  unless  suit 
shall  be  brought  upon  the  claim  *  •  • 
within  one  year  after  said  claim  shall  have 
accrued."  Before,  therefore,  a  judgment 
could  have  been  declared  for  said  Hen,  it 
must  first  have  been  found  that,  the  suit  was 
brought  within  the  time  specified  In  the 
above  section.  In  order  to  declare  and  men- 
tion said  Hen  In  the  judgment  it  was  neces- 
sary that  the  court  itself  should  make  a  find- 
ing and  then  an  adjudication;  and,  if  no 
such  finding  and  adjudication  was  actually 
made  by  the  court  the  omission  cannot  now 
be  snppUed  by  an  amendment  of  the  judg- 
ment, for  tuch  amendment  would  not  speak 
the  truth,  but  would  speak  what  should  have 
been  done,  but  was  not.  Under  the  agreed 
testimony  in  the  case  neither  before  nor  at 
the  time  of  the  rendition  of  the  original 
judgment  was  the  attention  of  the  court 
called  to  this  lien,  and  his  mind  never  pass- 
ed on  it  The  matter  was  therefore  never 
actually  adjudicated  by  the  court  To  make 
the  adjudication  and  pronounce  judgment 
thereon  it  was  necessary  for  the  court  to 
Judicially  investigate  the  matter.  It  may 
be  that  from  the  evidence  or  the  admissions 
of  the  parties  the  court  would  have  found 
that  the  suit  was  brought  within  the  pre- 
scribed time.  But  the  testimony  might  have 
supported  a  different  finding,  in  which  event 
the  lien  should  not  have  been  mentioned  in 
the  Judgment  It  was  not  within  the  prov- 
ince of  the  clerk  to  determine  wbetlier  the 
suit  had  been  brought  within  the  required 
time;  that  was  a  matter  for  the  judicial  de- 
termination of  the  court  The  court  did  not 
make  that  determination,  and  therefore  did 
not  pronounce  the  judgment  as  is  now  en- 
tered in  the  nunc  pro  tunc  order.  The  men- 
tion of  the  Hen  was  therefore  not  necessarily 
and  properly  a  part  of  said  Judgment  as 
originally  rendered;  and.  after  the  expira- 
tion of  the  term  at  which  the  Judgment  was 
pronounced,  it  could  not  be  amended  so  as 
to  incorporate  this  matter  therein.  We  do 
not  intend  to  decide  by  this  opinion  that  the 
right  of  plaintiff  to  a  lien  on  the  defendant's 
property  is  in.  ai^.  manner  affected  or  im- 
paired by  the  failure  to  mention  it  in  the 
Judgment;  upon  that  question  we  express 
no  opinion.    We  (mly  decide  that  under  the 


evidence  in  this  case  it  was  error  to  sustain 
the  motion  of  the  plaintiff  herein  to  correct 
by  a  nnnc  pro  tunc  order  the  original  Judg- 
ment in  this  case  as  asked  for  by  him. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded,  with  directions  to  deny  the 
motion  for  a  nunc  pro  tunc  order. 


ST.  LOUIS,  I.  M.  ft  S.  RT.  CO.  t.  DAVIS. 
(Supreme  Coart  of  Atkansaa.     Jan.  10,  1910.) 

1.  Master  ano  Servant  (f  180*)— Iwjuet  to 
Servant— Fellow  Servant  Rtrus. 

Under  Act  March  8,  1907  (Laws  1907,  p. 
162),  making  the  master  liable  for  injaries  to 
servants  due  to  the  negligence  of  fellow  serv- 
ants, where  a  switchman  was  injured  while  rid- 
ing on  the  tender  to  a  switch  engine,  the  negli- 
gence, if  any,  of  those  operating  the  engine  was 
negligence  tor  which  the  master  was  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  359-308;  Dec.  Dig.  { 
180.*] 

2.  Master  ano  Servant  (J  180»)— Ihjukt  to 
Sebvant— Fellow  Servant  Rule. 

Under  Act  March  &  1907  (Laws  1907,  p. 
162),  making  the  master  liable  for  injuries  to 
servants  due  to  the  negligence  of  fellow  serv- 
ants, where  a  switchman  was  injured  by  the 
engine  on  which  he  was  riding  taking  an  open 
switch,  the  negligence  of  another  switchman, 
if  any,  in  leaving  the  switch  open  was  negli- 
gence for  which  the  master  was  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  359-308;    Dec.  Dig.  I 
180.*1 
8.  Master  ano  Servant  (J  240*)— Mabteb'b 

LiABiLrrr  for  Injuries  to  Servani^-Con- 

thibutost  Neoligence. 

Where  a  switchman,  injured  by  a  badcing 
switch  engine  taking  an  open  switch  and  col- 
liding with  cars  on  a  side  trade,  was  riding  on 
the  footboard  to  the  tender,  facing  the  same 
way  the  engine  was  going,  and  directing  the 
engineer  by  signals  what  to  do,  so  that  he  could 
have  seen,  by  the  position  of  the  switch  target 
that  the  switch  was  open  in  ample  time  to  have 
escaped  injury,  he  was  guilty  of  contributory 
negligence,  as  a  matter  of  law,  barring  recovery, 
for  his  injury. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |i  751-756;  Dec  Dig.  | 
240.*] 

Appeal  from  Circuit  Court,  Cross  County ; 
Frank  Smith,  Judge. 

Action  by  Mrs.  Annie  Davis,  administra- 
trix, against  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

W.  H.  Davis  was  a  brakeman  in  the  em- 
ploy of  appellant.  On  the  22d  day  of  Au- 
gust, 1908,  he  had  charge  of  the  "switching 
list"  at  Marianna,  and  In  conseqnence  there- 
of It  was  his  duty  to  direct  how  the  switch- 
ing was  to  be  done.  It  was  the  duty  of  the 
other  members  of  the  crew,  the  engineer, 
fireman,  and  brakeman,  to  follow  the  diree- 
tlons  of  Davis  in  making  whatever  switching 
was  necessary  in. the  yards  at  Marianna  aft- 
er the  train  arrived  there  that  day.  The 
train  came  into  Marianna  from  the  Soutb, 
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and  was  cat  in  two  In  the  edge  of  town.  The 
engine,  with  three  or  fonr  cars,  was  moved 
northward  toward  the  dq)ot  The  crew  ac- 
companying It  consisted  of  the  engineer,  the 
fireman,  another  brakeman  named  Holland, 
and  Davia.  To  make  the  statement  Intelli- 
gible we  will  use  the  plat  that  was  In  erl- 
doice. 


"B,  M,  C,"  is  a  switch  connecting  the  main 
track  and  the  passing  or  house  track,  "A, 
D,  C,  T."  When  the  engine  and  cars  pro- 
ceeding, northward  on  the  main  track  arriv- 
ed at  the  point  "B,"  the  brakeman  Holland 


opened  the  swlttA  at  that  point,  and  it  re- 
mained open  until  the  accident  and  death  of 
Davis  occurred. 

Taking  the  most  favorable  view  of  the 
evidence  for  appellee,  the  Jury  might  have 
found  that,  after  the  switch  was  opened  by 
Holland  at  "B,"  the  mgine  and  cars  with 
the  balance  of  the  crew,  Including  Davis,  con- 
tinued on  the  main  track  passing  out  at  the 
switch  "A,"  and  back  down  to  the  depot, 
there  "spotting"  or  leaving  to  be  unloaded 
two  cars  that  were  attached  to  the  engine 
and  tender.  In  spotting  these  two  cars  other 
cars  that  were  on  the  passing  track  In  front 
of  the  depot  were  pushed  down  south  on 
the  passing  track  toward  "C."  After  the 
two  cars  were  spotted  Davis  cut  the  engine 
and  t«ider  loose,  and  got  on  tlie  rear  end  of 
the  tender.  The  engine  then  went  north  on 
the  passing  track  beyond  switch  "A."  Davis 
signaled  the  engineer  to  come  back  down  the 
main  line.  He  dropped  off  and  opened  the 
switch  for  the  main  line  at  switch  point  "A." 
When  the  engine  and  tender  backing  south 
passed  switch  "A,"  Davis  closed  the  switch 
"A" ;  then  got  back  on  the  southeast  corner 
of  the  tender.  "He  sat  down,  and  crossed 
his  legs,  with  his  arm  in  the  handle  on  the 
tank."  He  signaled  the  engineer  to  back 
down  the  main  track,  which  the  engineer  did 
at  a  speed  of  about  15  or  20  miles  an  hour. 
The  engine  and  tender  ran  into  the  open 
switch  at  "B,"  and  collided  with  the  cars 
that  were  standing  on  the  bouse  track  near 
"C,"  producing  the  Injury  that  resulted  in 
the  death  of  Davis.  From  the  point  "A" 
down  the  main  track  "A,  E,  B,"  to  "B"  is  961 
feet,  and  600  feet  of  that  distance  the  track 
was  perfectly  straight,  and  there  was  noth- 
ing at  the  time  of  the  occurrence  to  obscure 
the  vision  for  that  distance  between  Davis 
on  the  tender  and  the  open  switch  at  "B." 
There  was  at  switch  "B"  the  ordinary  switch 
stands,  with  the  usual  targets  to  show  wheth- 
er the  switch  was  open  or  closed.  The  target 
showing  that  the  switch  "B"  was  open  was  a 
dull  red  color.  It  was  turned  that  day  at 
the  time,  so  as  to  indicate  that  the  switch 
was  open.  On  a  clear  day  such  as  that  was 
the  target  indicating  the  open  switch  could 
have  been  seen  from  150  to  200  feet  away. 
The  target  indicating  "safety,"  or  when  the 
switch  was  closed,  was  colored  green.  Davis 
was  facing  in  the  direction  the  tender  was 
moving. 

On  behalf  of  appellant  the  engineer  who 
was  on  the  engine  at  the  time  of  the  accident 
testified  In  part  as  follows:  "Mr.  Davis  was 
working  that  day  as  the  'swing  man,'  and 
at  that  time  as  the  list  man.'  In  the  ca- 
pacity of  a  list  man  a  part  of  his  work  was 
to  direct  the  movements  of  the  engine.  It 
was  his  place  to  direct  us  what  movements 
to  make.  I  looked  to  him  for  signals  and 
directions  for  moving  the  engine.  It  was  my 
duty  to  watch  his  signals  and  ot>ey  them. 
He  was  the  one  that  signaled  me  to  back 
down  the  main  line.     I  know  where  the 
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Bwltdi  stand  was  there  at  that  time.  I  did 
not  know  that  the  switch  was  open.  I  was 
depending  upon  Davis  to  keep  the  lookout 
down  the  track.  The  only  ones  on  the  en- 
gine were  the  fireman,  Mr.  Davis,  and  my- 
self, and  Mr.  Davis  was  In  the  best  position 
to  keep  the  lookout  Mr.  Davis  was  the 
only  man  on  the  engine  at  that  time  that 
had  an  nnobstrocted  view  of  the  track  on 
both  sides,  and  we  were  depending  upon  him 
to  keep  the  k>okont  My  view  of  the  switch 
was  obstrncted  by  the  body  of  the  tank.  The 
switch  stand  was  on  the  side  of  the  fireman. 
Mr.  Davis  was  standing  at  the  southeast 
comer  of  the  tank  right  at  the  rear  end. 
From  the  time  that  we  got  on  the  main  line 
on  down  to  the  switch  stand  there  was  noth- 
ing to  prevent  Mr.  Davis  from  seeing  that 
the  switch  itself  was  open,  and  that  the  dan- 
ger sign  was  exposed.  I  am  well  enough  ac- 
quainted with  the  track  to  know  there  was 
nothing  to  obstruct  bis  view.  I  was  risking 
my  life  and  depending  wholly  upon  him  to 
keep  the  lookout  While  we  were  backing 
down  the  main  track  Mr.  Davis  was  stand- 
ing on  the  rear  stirrup  of  the  tank  on  my 
side  holding  with  his  right  hand  and  signal- 
ing me  with  his  left  with  his  face  facing 
the  track.  He  gave  me  a  hurry  up  signal, 
which  I  ignored,  and  got  my  Injector  and 
put  that  on,  and  Just  after  I  put  that  on  I 
felt  the  tank  Jump,  and  it  fiashed  through 
my  mind  that  he  had  failed  to  throw  that 
switch,  and  I  rushed  around  and  pulled  out 
the  injector.  He  kind  of  raised  his  left 
hand,  and  I  hollowed  to  him  to  Jump.  He 
kind  of  drew  up  and  I  threw  the  reverse 
lever,  and  It  got  this  knee  between  it  and 
the  side  of  the  cab  and  bound  me  there.  I 
had  hold  of  the  reverse  lever  and  valve  un- 
til the  engine  stopped.  I  stood  there  until 
the  side  of  the  car  came  in  to  the  window 
and  bound  me  there.  Instead  of  Jumping 
Davis  held  onto  the  hand  rail.  I  can't  de- 
scribe it,  but  the  expression  of  his  face  look- 
ed to  me  like  be  realized  what  had  been 
done  by  his  negligence." 

The  fireman  testified  in  part  as  follows: 
"As  we  were  backing  down,  I  saw  that  the 
switch  was  open.  I  saw  the  red  color  ex- 
posed. I  did  not  call  the  engineer's  atten- 
tion to  it  because  I  knew  the  brakeman  was 
there,  and  I  supposed  they  were  intending  to 
go  into  the  cut-off.  I  did  not  know  the  cars 
were  standing  there  on  the  passing  track. 
I  was  on  the  west  side  of  the  engine.  I  did 
not  know  that  the  cars  extended  down  so  as 
to  block  the  out-oS.  As  we  were  coming 
down  the  track,  I  could  see  that  the  switch 
was  open,  but  I  thought  Mr.  Davis  knew 
what  he  was  doing,  and  that  there  was  noth- 
ing on  the  track,  and  that  they  were  going 
In  there.  I  knew  that  it  was  the  custom  of 
the  engineer  to  act  on  the  brakeman's  sig- 
nals. My  safety  was  depending  upon  Mr. 
Davis'  directions,  and  I  was  relying  wholly 
upon  him  as  to  that    I  supposed  that  he 


knew  what  be  was  dolnff,  and  that  the  track 
was  clear." 

The  appellee  sued  appellant  alleging  tliat 
the  death  of  Davis  was  cansed  by  the  neg- 
ligence of  appellant  In  backing  its  engine  at 
a  rapid  speed,  and  by  leaving  the  switch 
open.  The  answer  denied  all  the  matolal 
allegations  of  the  complaint  and  set  np  the 
defense  of  contributory  negligence. 

Among  other  prayers  by  api>ellant  was  the 
following:  "(1)  You  are  instructed,  nnder 
the  law  and  the  evidence  in  this  case,  to  re- 
turn a  verdict  for  the  defendant"  The 
prayer  was  refused  and  exceptions  duly 
saved.  The  verdict  and  Judgment  were  for 
$8,000,  and  this  appeal  has  been  duly  prose- 
cuted. 

E.  B.  Klnsworthy  and  Lewis  Bboton,  for 
appellant  N.  W.  Norton,  Smith  &  Smith, 
and  H.  F.  Boleson,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  There  was  evidence  to  sustain  a 
finding  that  appellant  was  negligent  in  caus- 
ing the  engine  and  tender  to  be  backed  at 
an  unusual  speed,  and  also  in  leaving  open 
the  switch.  While  this  was  the  negligence 
of  the  fellow  servants  of  Davis,  yet  under 
the  act  of  March  8,  1907  (Laws  1907,  p.  162), 
this  was  negligence  for  which  appellant  was 
liable.  Aluminum  Company  of  North  Amer- 
ica T.  Bamsey,  88  Ark.  B22,  117  S.  W.  56& 
But  the  undisputed  evidence  shows  that 
the  negligence  of  Davis  concurred  with  the 
negligence  In  producing  the  Injury  which  re- 
sulted in  bis  death,  and  such  contributory 
negligence  on  his  part  Is  a  complete  defense 
to  the  suit  It  was  the  duty  of  Davis,  under 
the  uncontroverted  evidence,  to  keep  the 
lookout  for  bis  own  safety  and  that  of  his 
co-employ6s.  "The  lookout  must  be  kept  In 
the  yards  of  the  company,  as  well  as  on  oth- 
er parts  of  the  track,  and  is  for  the  benefit 
of  employes  of  the  company  as  well  as  oth- 
ers." St  L.  8.  W.  By.  Co.  v.  Graham,  83 
Ark.  61,  68,  102  S.  W.  70O,  119  Am.  St  Bep. 
112;  K.  C.  8.  By.  Co.  T.  Morris,  80  Ark.  528, 
98  S.  W.  363;  L.  B.  &  H.  S.  W.  By.  Co.  v. 
McQueeney,  78  Ark.  22,  92  S.  W.  1120.  If 
Davis  had  been  keeping  such  lookout,  he 
could  have  seen  the  target  that  warned  him 
of  the  open  switch.  This  signal  of  danger 
was  on,  and  according  to  all  the  evidence  on 
the  subject  could  have  been  seen  by  Davis 
had  be  been  keeping  the  lookout  If  he  did 
not  discover  the  peril  in  time.  It  was  through 
his  own  negligence.  There  is  nothing  in  the 
evidence  to  warrant  the  conclusion  that  the 
employes  on  the  engine  discovered  the  peril 
of  Davis  in  time,  by  the  exercise  of  ordinary 
care,  to  have  averted  the  collision.  The  tes- 
timony of  the  engineer  shows  that  be  did 
everything  in  his  power  to  avoid  the  injury 
after  the  peril  of  Davis  was  discovered. 
Contributory  negligence  was  established  as 
matter  of  law,  and  the  court  erred  there- 
fore in  refusing  appellant's  prayer  No.  1> 
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For  thte  error,  the  judgment  must  be  re- 
Tersed,  and  tbe  cause  remanded  tot  new 
trial.    It  Is  so  ordered. 


STATE  ex  rel.  NORWOOD,  Atty.  Gen.,  t. 
CLAY  COUNTY. 

(Supreme  Court  of  Arkansas.     Jan.  17,  1910.) 

1.  CONBTXTCTIONAI.    LAW    ({     15*)— CONSTITU- 
TION— CONSTBUCTION. 

The  Constitution  must  be  considered  as  a 
whole,  and  sections  relating  to  tbe  same  subject 
must  be  read  In  connection  with  each  other. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  8 ;   Dec.  Dig.  {  15.*] 

2.  COUBTB    (i    2OT*)— SUPBEMK    COUBT— JURIS- 
DICTION. 

Const,  art.  7,  {  4,  ^ving  the  Supreme  Court 
a  general  superintending  control  over  inferior 
courts  with  power  in  aid  of  its  appellate  and  su- 
pervisory junsdiction  to  issue  writs  of  quo  war- 
ranto and  other  remedial  writs,  tbe  Supreme 
Court  has  no  original  jurisdiction  to  issue  quo 
warranto  against  the  officers  of  a  county  to  test 
their  right  to  exercise  jurisdiction  over  territory 
alleged  to  lie  outside  the  county. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  507,  608;    Dec.  Dig.  §  207.*] 

&  CouBTs  (I  207*)— Stn*EEMis  Coubt— Jubib- 

DicnoN. 

Const,  art  7,  {  6,  providing  that  in  the  ex- 
ercise of  original  jurisdiction  the  Supreme  Court 
shall  have  power  to  issue  writs  of  quo  warranto 
to  officers  of  political  corporations,  when  tbe 
question  involved  is  the  legal  existence  of  such 
corporations,  prescribes  tbe  limit  of  tbe  jurisdic- 
tion in  quo  warranto,  and  tbe  court  cannot  go 
beyond  the  express  terms  thereof,  and  the  Su- 
preme Court  has  no  jurisdiction  to  issue  quo 
warranto  againiit  tbe  officers  of  a  county  to  test 
their  right  to  exercise  jurisdiction  over  territory 
alleged  to  be  outside  tbe  county. 

[E^d.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  H  507,  508;   Dec  Dig.  i  207.*] 

Quo  Warranto  by  tbe  State,  on  the  rela- 
tion of  H.  L.  Norwood,  Attorney  General, 
against  Clay  County.  Demurrer  to  petition 
sustained,  and  writ  denied. 

Hal  It.  Norwood,  Atty.  Gen.,  and  Huddle- 
Bton  &  Taylor,  for  appellant  Spence  &  Dud- 
ley and  G.  B.  Oliver,  for  appellees. 

HART,  J.  Tbls  case  Invokes  tbe  original 
jurisdiction  of  this  court.  It  Is  an  applica- 
tion by  the  Attorney  General  in  the  nature 
of  an  information  by  the  state  against  the 
oflScers  of  Clay  county  to  test  their  right  to 
exercise  jurisdiction  over  certain  described 
territory.  The  petition  alleges  that  said  of- 
ficers and  their  predecessors  In  office  since 
April  30,  1895,  have  unlawfully  and  wrong- 
fully assumed  Jurisdiction  over  said '  terri- 
tory, which  it  Is  alleged  lies  without  the  lim- 
its of  Clay  county,  Ark<,  and  within  the  lim- 
its of  Greene  county.  Ark.  The  defendants 
demurred  to  tbe  petition. 

It  Is  contended  by  tbe  counsel  for  the 
state  that  the  power  to  issue,  bear,  and  de- 
tomine  the  writ  of  qao  warranto  In  tbe  ex- 
«rclBe  of  original  jurisdiction   Is  conferred 


upon  this  court  by  section  4,  art  T,  of  onr 
present  Constitution.  They  chiefly  rely  on 
the  case  of  State  ex  rel.  v.  Sam  W.  Williams, 
an  unreported  decision  of  this  court,  constru- 
ing section  2,  art  6,  of  the  Constitution  of 
18S1,  to  sustain  their  contention.  Section 
2  reads  as  follows:  "Tbe  Supreme  Court,  ex- 
cept in  cases  otherwise  directed  by  this  Con- 
stitution, shall  have  appellate  jurisdiction 
only,  which  shall  be  co-extenslve  with  tba 
state,  under  such  restrictions  and  regula- 
tions as  may,  from  time  to  time,  be  prescrib- 
ed by  law.  It  shall  have  a  general  superin- 
tending control  over  all  inferior  and  other 
courts  of  law  and  equity ;  It  shall  have  pow- 
er to  issue  writs  of  error  and  eupersedeas, 
certiorari  and  habeas  corpus,  mandamus  and 
quo  warranto  and  other  remedial  writs,  in 
aid  of  its  appellate  jurisdiction,  and  to  bear 
and  determine  tbe  same."  Tbe  court  held 
that  the  phrase  "In  aid  of  its  appellate  ju- 
risdiction" limited  only  the  words  "other 
remedial  writs,"  and  that  the  Supreme  Court 
bad  original  jurisdiction  to  issue  tbe  writ  of 
quo  warranto  under  tbe  section  of  tbe  Con- 
stitution quoted. 

The  framers  of  the  Constitution  of  1874 
transposed  tbe  words  "in  aid  of  its  appel- 
late jurisdiction,"  added  thereto  tbe  words 
"and  supervisory,"  and  placed  them  before 
tbe  clause  which  gives  the  court  the  power 
to  Issue  certain  writs.  Tbe  section  referred 
to  Is  section  4  of  article  7  of  tbe  Constitution 
of  1874,  and  it  reads  as  follows:  "The  Su- 
preme Court,  except  In  cases  otherwise  pro- 
vided by  this  Constitution,  shall  have  appel- 
late jurisdiction  only,  which  shall  be  co-ex- 
tenslve with  the  state,  under  such  restric- 
tions as  may  from  time  to  time  be  prescrib- 
ed by  law.  It  shall  have  a  general  superin- 
tending control  over  all  Inferior  courts  of 
law  and  equity;  and,  In  aid  of  Its  appellate 
and  supervisory  jurisdiction,  It  shall  have 
power  to  Issue  writs  of  error  and  superse- 
deas, certiorari,  habeas  corpus,  prohibition, 
mandamus,  and  quo  warranto,  and  other 
remedial  writs,  and  to  hear  and  determine 
tbe  same.  Its  judges  shall  be  conservators 
of  the  peace  throughout  tbe  state  and  shall 
severally  have  power  to  Issue  any  of  the 
aforesaid  writs."  Tbe  only  other  section  of 
the  Constitution  of  1874  bearing  on  tbe  ques- 
tion Is  section  5  of  article  7,  which  reads  as 
follows:  "In  the  exercise  of  original  juris- 
diction tbe  Supreme  Court  shall  have  power 
to  issue  writs  of  quo  warranto  to  tbe  circuit 
judges  and  chancellors  when  created,  and  to 
officers  of  political  corporations  when  the 
question  involved  is  the  legal  existence  of 
such  corporations." 

It  is  a  familiar  rule  of  construction  that  a 
Constitution  must  be  considered  as  a  whole, 
and  that  sections  relating  to  the  same  suli- 
ject  must  be  read  in  connection  with  each 
other.  In  construing  the  sections  In  ques- 
tion, this  court  has  uniformly  held  that  ap- 
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pellate  Jnrladlction  only  Is  conferred  by  sec- 
tion 4,  art  7,  of  the  present  Ck>n8titution, 
and  that  the  power  to  Issue  certain  enum- 
erated writs,  and  to  hear  and  determine  the 
same,  is  given  "in  aid  of  either  Its  appellate 
Jurisdiction  upon  the  merits  of  a  cause,  or 
its  supervisory  control  over  Inferior  courts 
to  compel  them  to  perform  their  proper 
functions."  The  original  Jurisdiction  of  the 
Supreme  Court  Is  conferred  by  section  6,  art 
7,  and  is  confined  strictly  to  writs  of  quo 
warranto  in  the  two  classes  of  cases  named 
therein.  This  Is  the  effect  of  our  previous 
decisions  construing  sections  4  and  5,  art  7, 
of  the  Constitution  of  1S74.  Snoddy  et  al.. 
Ex  parte,  44  Ark.  221 ;  Batesville  &  Brlnkley 
Railroad  Company,  Ex  parte,  39  Ark.  82;  State 
T.  Leatherman  et  al.,  38  Ark.  81;  Feather- 
stone  T.  Folbre,  75  Ark.  611,  88  S.  W.  554; 
Carr  v.  State,  122  S.  W.  631 ;  Payne  v.  Mc- 
Cabe,  37  Ark.  31S;  Massey-Herndon  Shoe 
Go.  V.  Powell,  64  Ark.  614,  43  8.  W.  606. 
Therefore  we  are  of  the  opinion  that  the 
Jurisdiction  of  this  court  is  plainly  defined 
by  the  Constitution,  and  that  it  has  no  orig- 
inal Jurisdiction  to  Issue  writs  of  quo  war- 
ranto under  section  4,  art.  7. 

It  4s  next  insisted  that  such  Jurisdiction  Is 
conferred  by  section  5,  art  7.  By  that  sec- 
tion original  Jurisdiction  to  issue  writs  of 
quo  warranto  is  expressly  limited  to  officers 
of  political  corporations  when  tlte  question 
Involved  is  the  legal  existence  of  such  cor- 
porations." Does  the  Information  state  a 
case  within  the  terms  of  this  clause  of  the 
section?  We  think  not  The  petition  only 
states  that  the  defendants  as  officers  of  Clay 
county  have  assumed  Jurisdiction  over  cer- 
tain designated  territory,  which  it  Is  alleg- 
ed lies  without  the  limits  of  Clay  county  and 
within  the  limits  of  Greene  county.  It  does 
not  question  the  legal  existence  of  either 
county.  It  only  questions  the  right  of  the 
officers  to  exercise  the  functions  of  their 
office  in  certain  designated  territory,  which 
it  is  alleged  that  they  and  their  predecessors 
in  office  have  done  since  1895.  Hence  it 
may  be  said  that  the  petition  shows  affirma- 
tively that  the  legal  existence  of  the  county 
is  not  Involved.  Section  5,  art  7,  of  the 
present  Constitution  gives  this  court  Juris- 
diction to  Issue  writs  of  quo  warranto,  but 
prescribes  Its  limits,  and  we  cannot  extend 
them  beyond  the  plain  and  express  terms  of 
the  Constitution.  We  base  our  opinion  on 
the  language  of  the  Constitution  itself,  which 
is  the  source  of  our  Jurisdiction,  and  on 
former  opinions  construing  the  sections  un- 
der consideration;  but  we  cite  the  following 
authorities,  which  may  be  read  with  profit 
on  the  remedies  available  under  the  facts 
as  alleged  in  the  petition:  High's  Extraordi- 
nary Legal  Remedies  (3d  Ed.)  p.  674,  end 
notes  1  and  2;  Spelling  on  Injunctions  & 
Other  Extraordinary  Remedies  (2d  Ed.)  vol. 
2,  (  1802,  and  note  6. 


The  demurrer  to  the  petition  will  be  sus- 
tained, and  the  appllcatioii  for  the  writ  de- 
nied. 


NASHVIU^B  LUMBESt  CO.  T.  BAREFIEIiD. 

(Supreme  Court  of  Arkansas.    Jan.  10,  1910.) 

1.  GUABOIA-R  AND  Wabd  (K  33,  43*)— AXTTHOB- 

nr  or  Wabd. 

In  the  absence  of  statutory  restrictions,  a 
guardian  may  sell  the  personalty  of  his  ward 
and  compromise  and  compound  debts  without 
first  obtaining  an  order  from  the  court  so  to 
do,  subject  to  the  liability  to  account  where 
be  has  acted  without  due  regard  to  the  ward's 
interest 

W'EM.  Note.— For  other  cases,  see  Gnaidian  and 
ard.  Cent  Dig.  H  147,  187;    Dec.  Dig.  U 
83,  4^.*] 

2.  OUABDIAN  AND  WabD  (|  33*)— CoHFROIOSB 

or  Claims— VAXiDrrr. 

Where  the  compromise  by  a  guardian  of  a 
claim  due  Ids  ward  is  made  without  sufficient 
justification  or  fraudulently,  or  on  a  grossly  in- 
adequate  consideration,  the  compromise  may  be 
impeached  on  the  trial  of  the  action  in  wliich 
it  is  presented  as  a  defense  by  proving  that  it 
was  not  made  in  good  faitti,  but  in  fraud  of  til* 
ward's  rights. 

W'Ed.  Note. — ^For  other  cases,  see  Guardian  and 
ard.  Cent  EHg.  1 147 ;  Dec  Dig.  {  3a*] 

S.   GUABDIAH   AND  WABD   (J  83*)— P0WKB8  0* 

GUABD  IAN— Statutes. 

Kirfoy's  Dig.  i  3823,  providing  that  acquit- 
tances siven  by  guardians  for  claims  due  their 
wards  snail  be  valid  in  favor  of  all  persons  tak- 
ing them  in  good  faith,  but  the  guardian  shall 
be  liable  to  the  person  injured  where  the  ac- 
quittance is  given  illegally,  and  the  statute  re- 
stricting the  power  of  the  guardian  over  the  land 
of  bis  ward,  do  not  restrict  the  power  of  a 
guardian  to  compromise  a  claim  of  the  ward 
without  first  obtaining  from  the  court  an  order 
so  to  do,  and  a  compromise  made  in  good  faith, 
and  not  for  a  grossly  inadequate  consideration, 
or  in  fraud  of  the  rights  of  the  ward,  is  binding. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  {  147 ;  Dec.  Dig.  {  33.*] 

4.  Infants  ({  82*)— Actionb  bt— Next  Frikno 
— PowEB  OP  Court. 

Under  Klrby's  Dig.  {  6021,  providing  that 
an  action  by  an  infant  must  be  brought  by 
next  friend,  and  authorizing  the  court  to  change 
the  next  friend,  the  next  friend  of  a  minor  plain- 
tiff is  at  all  times  subject  to  the  control  of  the 
court  and  the  court  may  at  its  discretion  re- 
voke the  authority  of  the  next  friend  to  repre- 
sent &e  Infant  and  substitute  another. 

[Ed.  Note. — For  other  cases,  see  Infants,  CSent 
Dig.  I  230;   Dec.  Dig.  |  82.*] 

5.  DOWXB  (IS  113,  114*)— ASSIONUENT- RlOHT 

OF  Widow. 

The  widow  to  whom  land  is  assigned  as 
dower  becomes  a  life  tenant  thereof,  and  she 
must  protect  the  land  from  injury  to  the  free- 
hold and  not  commit  waste,  and  she  may  not 
sell  the  standing  timber  on  the  land  when  not 
essential  to  the  legitimate  use  of  the  property 
for  the  purposes  of  husbandry. 

[EXl.  Note.— For  other  cases,  see  Dower,  Oent 
Dig.  a  1,  2,  367-373 ;   Dec.  Dig.  H  113,  114.*] 

6.  Replevin  (|  84*)— Tbespass  (|  10*)— Dam- 
ages. 

A  purchaser  of  standing  timber  from  a 
widow  to  whom  the  land  has  l>een  assigned  as 
dower,  who  knew  of  the  rights  of  the  heirs  of 
the  deceased  husband  and  of  the  want  of  au- 
thority of  the  widow  to  sell  the  timber,  was  a 


•For  other  esMS  us  same  topic  and  ■action  NUMBER  in  Deo.  *  Am.  Digs.  UOT  to  data,  41  Rivortae  Indaxn 


Digitized  by  VjOOQIC 


Aik.) 


KASBVILLE  LUMBER  CO.  ▼.  BAREFIELD. 


759 


willfal  trespaaser  In  catting  and  removing  the 
timber,  ana  in  replevin  by  the  heirs  for  the 
timber  he  waa  liable  for  the  timber  cut  and  re- 
moved withoat  any  deduction  for  the  money  or 
labor  expended  in  increasing  its  value. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  |  319;  Dec  Dig.  i  81;*  Trespass, 
Dec.  Dig.  %  10.») 

T.  Repi^kvir  (S  81*)— Dauaoeb. 

Where,  in  replevin  for  property  willfully 
and  wrongfully  taken,  the  wrongdoer  has  since 
the  taking  expended  money  or  labor  in  increas- 
ing the  value  of  the  property,  he  may  not  have 
any  deduction  for  the  money  or  labor  so  expend- 
ed in  assessing  tile  ^ue  for  the  purpose  of  the 
alternative  judgment,  but,  where  defendant  in 
replevin  acted  innocently  and  in  good  faith  in 
obtaining  possession  of  the  property  and  expend- 
ed money  and  labor  on  it  in  good  faith,  the  own- 
er can  recover  only  the  value  before  the  increase 
in  value. 

[E5d.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  {  319;    Dec.  Dig.  i  84.*]     . 

&  Confusion  of  Goods  (§  12*)— Remidim. 

Where  the  identity  of  a  specific  article  is 
lost  by  the  wrongful  act  of.  another  taking  pos- 
session thereof,  and  commingling  the  same  with 
his  own  of  the  seme  nature  and  character,  the 
owner  may  recover  in  replevin  from  the  mass 
a  quantity  equal  to  the  amount  he  owned  with- 
out identifying  the  proi>erty  as  his  original  prop- 
erty. 

[Eld.  Note. — For  other  cases,  see  Confnrion  of 
Goods,  Cent  Dig.  U  6-14 ;   Dec.  Dig.  {  12.*] 

9.  Confusion  or  Goons  ({  12*)— Rbmbdie^. 

A  plaintiff  in  replevin  may  show  by  facts 
fbat  defendant  has  taken  his  property  and  has 
commingled  it  with  property  of  his  own  of  the 
same  nature  and  character,  and  by  facts  trace 
tlie  possession  thereof  to  defendant,  and  recover 
from  the  mass  a  quantity  equal  to  the  amount 
he  owned. 

[Ei.  Note.— For  other  cases,  see  Confusion  ol 
Goods,  Cent.  Dig.  {{  S-14:   Dec.  Dig.  |  12.*] 

Appeal  from  Clrcnlt  Court,  Howard  Coun- 
ty; Jas.  S.  Steel,  Judge. 

Action  by  H}d  Barefleld,  a  minor,  by  next 
friend,  against  the  Nashville  Lumber  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Sain  &  Sain,  for  appellant  W.  F.  Floyd, 
for  appellee. 

FRAUENTHAL,  J.  This  was  an  action  in 
replevin  to  recover  the  possession  of  a  lot 
of  lumber  and  logs  or  their  value.  The  plain 
tiffs  below  were  C.  H.  Barefleld,  Kate  E. 
Barefleld,  and  Ed  Barefleld,  a  minor,  who 
sued  by  his  next  friend,  C.  H.  Barefleld. 
They  alleged  that  they  were  the  owners  o:; 
certain  lands  in  Howard  county.  Ark.,  and 
that  the  defendant,  the  Nashville  Lumber 
Company,  had  willfully  entered  upon  said 
land,  and,  knowing  that  the  land  was  owned 
by  plaintiffs,  had  cut  and  removed  the  tim- 
ber therefrom,  and  converted  same  into  said 
lumber  and  logs.  The  land  had  been  owned 
by  the  father  of  the  plaintiffs,  who  had  died 
Intestate  a  number  of  years  before  the  insti- 
tution of  this  suit  He  left  surviving  him 
the  plaintiffs  as  his  only  heirs  and  his  widow, 
who  was  the  mother  of  plaintiffs.  The  land 
had  been  assigned  to  the  widow,  M.  E.  Bare- 


fleld, as  dower  by  the  probate  court,  and  she 
had  sold  and  conveyed  the  timber  thereon, 
and  the  defendant  had  by  mesne  conveyances 
obtained  the  same  from  her  grantee.  After 
the  Institution  of  this  suit,  and  before  the 
trial  thereof,  the  defendant  made  a  settle- 
ment and  compromise  of  the  said  claim  of 
the  plaintiffs  upon  which  the  action  was 
founded  and  of  said  suit  by  paying  to  the 
adult  plaintiffs  and  to  M.  E.  Barefleld  as  the 
statutory  guardian  of  said  minor  plaintiff 
the  sum  of  $325,  and  the  adult,  plaintiffs  and 
said  guardian  of  said  minor  executed  to  de- 
fendant a  receipt  In  which  they  accepted  said 
sum  In  full  and  flnal  payment  of  all  the  said 
claims  of  all  the  plaintiffs  against  defendant 
and  of  said  suit.  The  defendant  filed  a  mo- 
tion asking  that  the  action  be  dismissed  upon 
the  ground  that  the  matters  therein  involved 
bad  been  settled,  and  that  the  plaintiffs  did 
not  desire  to  prosecute  the  same  further.  Up- 
on the  bearing  of  this  motion,  the  circuit 
court  sustained  the  same  as  to  the  adult 
plaintiffs,  but  overruled  it  as  to  the  minor 
plaintiff.  It  thereupon  discharged  said  C.  H. 
Barefleld  as  the  next  friend  of  said  minor 
plaintiff,  and  appointed  one  T.  H.  Kent  In 
his  stead ;  and  the  cause  then  proceeded  with 
said  minor  as  the  sole  plaintiff.  The  defend- 
ant then  flled  its  answer,  in  which  It  denied 
the  material  allegations  of  the  complaint  It 
alleged  that  It  bad  obtained  the  timber 
through  said  M.  E.  Barefleld,  and  that  it  bad 
removed  same  under  the  honest  belief  that  it 
was  the  owner  thereof.  It  also  alleged  as  a 
defense  the  compromise  and  settlement  of  the 
claim  and  cause  of  action  by  the  guardian  of 
the  minor  plaintiff. 

Upon  the  trial  of  the  case  the  defendant 
offered  to  prove  by  M.  E.  Barefleld  that  she 
was  the  statutory  guardian  of  the  plaintiff, 
Ed  Barefleld,  and  that  as  such  guardian  she 
had  made  a  settlement  with  the  defendant  by 
which  she  had  compromised  the  claim  and 
suit  of  said  minor  plaintiff  against  the  de- 
fendant, and  had  received  full  payment  there- 
of. The  court  refused  to  permit  the  intro- 
duction of  said  testimony,  and  also  refused 
to  permit  the  introduction  .of  the  testimony 
of  other  witnesses  to  show  said  alleged  com- 
promise and  settlement  of  the  <4alm  and  suit 
by  the  guardian  of  said  mtnop  plaintiff. 
Amongst  other  instructions  on  behalf  of  the 
plaintiff  It  gave  the  following:  "No.  6.  Under 
the  laws  of  this  state  a  guardian  cannot 
agree  to  any  compromise  or  settlement  by 
which  the  property  Interests  of  his  ward  are 
affected  without  the  concurring  sanction  of 
the  court,  to  which  he  must  look  for  author- 
ity to  bind  his  ward;  so  in  this  case,  there 
being  no  evidence  that  the  attempted  com- 
promise or  settlement  was  made  under  au- 
thority of  the  court,  you  will  disregard  the 
compromise  entirely  In  the  consideration  of 
the  case."  The  jury  returned  a  verdict  In 
favor  of  the  plaintiff  Ed  Barefleld  for  bis 
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proportionate  amoant  of  the  lumber  and  logs, 
stating  the  amount  In  feet  and  asaesslng  the 
value  thereof  at  the  increased  value  of  lum- 
ber and  loga,  respectively.  A  judgment  was 
then  entered  In  favor  of  the  plaintiff  for  a 
recovery  of  the  lumber  and  logs  or  their  re- 
spective values  as  fixed  by  the  Jury. 

1.  The  first  question  to  be  determined  upon 
this  appeal  la  whether  or  not  a  guardian  has 
the  authority  to  agrree  to  a  compromise  and 
settlement  of  a  disputed  claim  of  a  minor, 
such  as  Ifl  involved  In  this  case,  without  the 
order  or  concurring  sanction  of  the  court 
from  which  be  received  his  appointment 
The  claim  that  is  Involved  In  this  case  is  for 
the  recovery  of  personal  property,  and  In  this 
state  there  is  no  statute  restricting  the  power 
of  a  guardian  over  the  control  and  disposi- 
tion of  the  personal  property  or  choses  in 
action  belonging  to  the  minor.  At  common 
law  the  guardian  had  large  authority  over 
the  personal  assets  of  his  ward,  and  he  had 
the  power  to  sell  and  transfer  them  to  per- 
sons who  dealt  with  him  honestly  and  in 
good  faith.  To  malie  such  sale  binding  and 
effective,  it  was  not  necessary  to  obtain  the 
order  or  sanction  of  the  court  where  he  acted 
fairly  and  Jnstly ;  and  he  had  the  power  with 
respect  to  choses  In  action  coming  Into  bis 
hands  to  make  such  settlements  thereof  as 
the  circumstances  might  render  proper  and 
which  within  his  sound  discretion  he  deemed 
best  if  he  acted  honestly  and  in  good  faith  in 
making  such  settlements.  Field  v.  Scbiefflln, 
7  Johns.  Ch.  (N.  Y.)  150,  4  Am.  Dec.  441; 
Bank  of  Virginia  v.  Craig,  6  Leigh  (Va.)  428; 
Mason  V.  Buchanan.  62  Ala.  110.  According 
to  common  law,  Mr.  Schouler,  in  his  work 
on  Domestic  Kelations,  says  a  guardian  "may 
compromise  a  claim  of  his  ward  when  acting 
in  good  faith  and  with  sound  discretion." 
Schouler  on  Domestic  Relations,  f  343;  21 
Cyc.  74. 

In  the  case  of  Maclay  v.  Equitable  Life 
Assurance,  152  U.  S.  490,  14  Sup.  Ct  678,  38 
L.  Ed.  528,  Mr.  Justice  Gray,  speaking  for 
the  court,  says:  "A  guardian,  unless  his  po^v- 
ers  in  this  regard  are  restricted  by  statute. 
Is  authorized,  by  virtue  of  his  office,  and 
without  any  order  of  court,  to  sell  his  ward's 
personal  property  and  reinvest  the  proceeds 
and  to  collect  or  compromise  and  release 
debts  due  to  the  ward,  subject  to  the  liability 
to  be  called  to  account  in  the  proper  court 
if  he  has  acted  without  due  regard  to  the 
ward's  Interest."  In  the  case  of  Ordinary  v. 
Dean,  44  N.  J.  Law,  64,  in  speaking  of  the 
power  of  a  guardian  In  this  respect.  It  is 
said:  "He  stands  In  the  same  position  as  any 
other  trustee,  who  may  generally,  acting  In 
good  faith,  compound  and  release  a  debt  due 
the  trust  estate ;  and  such  composition  or  re- 
lease for  a  valuable  consideration  is  prima 
facie  valid  and  effective."  If  the  compron^ise 
or  release  is  made  trlthout  sufficient  Justifica- 
tion or  frauduently  or  upon  a  grossly  inade- 
quate consideration,  the  guardian  will  be,  an-, 
■werable  for  it  In  bis  accounts;   and  such 


compromise  can  be  Impeached  npon  the  trial 
of  the  action  In  which  it  la  presented  as  a 
defense  by  showing  that  it  "was  not  made  in 
good  faith,  but  tn  fraud  of  hla  rights.  Torry 
V.  Black.  58  N.  T.  185;  Weston  v.  Stnart,  11 
Me.  326;  Manlon  t.  Ohio  Valley  R.  R.,  90 
Ky.  504,  36  S.  W.  530.  In  the  case  of  Mason 
V.  Buchanan,  62  Ala.  110,  it  Is  said  that  a 
guardian  has  the  same  powers  as  an  executor 
or  administrator  with  respect  to  diooes  In 
action  coming  Into  his  hands,  and  that  his 
authority  to  deal  with  the  personal  assets  of 
the  ward  Is  equally  as  large  as  that  of  an 
executor  or  administrator.  And. in  this  state, 
where  there  1b  no  statutory  restriction,  he 
has  equally  that  power.  In  the  case  of  Wilks 
V.  Slaughter,  49  Ark.  235,  4  S.  W.  766,  Chief 
Justice  Cockrlll,  speaking  for  the  courit,  says: 
"Administrators  bad  authority  to  compro- 
mise a  claim  or  compound  a  debt  before  the 
statute  was  enacted.  The  common  law  recog- 
nized the  power.  *  *  *  In  the  absence  of 
collusion  between  the  administrator  and  the 
debtor  or  of  fraud  of  the  latter  such  as 
would  vitiate  the  contract,  the  compromise 
or  compounding  was  binding  upon  each  or 
the  parties  to  it  If  executed  npon  a  sufficient 
consideration.  Just  as  If  It  would  be  if  nei- 
ther party  was  administrator."  And  in  that 
case  it  was  held  that  the  right  of  the  admin- 
istrator to  compromise  the  debt  due  to  the 
estate  which  existed  prior  to  the  statute 
which  provides  that  an  administrator  may  in 
certain  cases  obtain  authority  from  the  pro- 
bate court  to  compromise  debts  due  the  es- 
tate (Mans.  Dig.  S  74)  was  not  taken  away. 

The  case  of  Rankin  v.  Schofield,  70  Ark. 
83,  60  S.  W.  197,  is  not  in  conflict  with  the 
holding  that  a  guardian  has  the  power  t» 
sell  the  personal  property  of  his  ward  and 
to  compromise  and  compound  debts  that  are 
due  to  him  without  obtaining  the  order  and 
authority  from  the  court  to  do  so.  In  that 
case  the  real  property  of  the  minor  was  in- 
volved, and  the  compromise  affected  the  In- 
terests of  the  minor  in  real  estate.  The  guard- 
Ian  is  restricted  by  the  statutes  of  this  state 
from  selling  the  lands  of  his  ward  or  from 
compromising  his  interests  therein.  The 
statutes  of  this  state  specifically  provide 
that  ail  such  sales  and  actions  must  be  had 
and  done  under  the  orders  of  the  probate 
court.  But  there  is  no  such  restriction  by 
the  statutes  of  this  state  on  the  authority  of 
the  guardlftn  relative  to  the  personal  proper- 
ty and  choses  in  action  of  his  ward.  On  the 
contrary.  It  is  provided  by  section  3823,  Klr- 
by's  Dig.:  "Discharges,  acquittances,  and  re- 
ceipts given  by  guardians  and  curators  dur- 
ing the  continuance  of  their  respective  offi- 
ces for  debts,  rents  or  other  money  or  prop- 
erty due  to  their  wards  sliall  t>e  valid  in  fa- 
vor of  all  persons  who  take  them  in  good 
faith;  but  guardians  and  curators  and  their 
securities  shall  be  liable  to  the  party  injured 
if  such  discharges,  acquittances  and  receipts 
shall  be  given  Illegally  or  fraudulently."  It 
follows,  therefore,  that  U  the  compromise  of 


Digitized  by  VjOOQIC 


Aik.) 


NASHVILLE  LUMBER  CO.  ▼.  BABEFIELD. 


761 


tbe  claim  of  the  ward  Involved  in  tliis  case 
was  made  honestly  and  In  good  faith,  and 
not  for  a  grossly  inadequate  consideration  or 
in  fraud  of  the  rights  of  the  minor,  it  would 
he  binding  on  him,  and  would  protect  the  de- 
fendant The  court  therefore  erred  In  re- 
fusing to  permit  the  Introduction  of  testi- 
mony relative  to  said  alleged  compromise 
and  settlement  of  said  claim,  and  in  giving 
said  Instruction  No.  6  on  behalf  of  the  plain- 
tiff. 

2.  Inasmuch  as  this  cause  must  be  remand- 
ed for  a  new  trial,  we  deem  it  proper  to 
note  the  other  questions  that  are  presented 
upon  this  appeal.  It  is  urged  by  the  counsel 
for  defendant  that  the  court  erred  in  remov- 
ing the  next  friend  by  whom  this  suit  was 
originally  brought  for  the  minor,  and  in  sub- 
stituting another  person  as  next  friend.  It 
Is  the  duty  of  the  court  to  protect  the  infant 
fully  in  the  progress  of  the  cause,  and  to  see 
that  be  Is  not  prejudiced  in  the  trial  by  any 
act  or  omission  of  the  person  by  whom  the 
suit  Is  brought.  The  next  friend  of  the  mi- 
nor is  at  all  times  subject  to  the  control  of 
the  coart,  and  the  court  may  at  Its  discre- 
tion revoke  the  authority  of  the  next  friend 
to  represent  him  in  the  cause  and  to  substi- 
tute another  person  as  next  friend  whenever 
the  court  in  its  discretion  may  think  that  the 
infant  might  otherwise  suffer.  This  is  spe- 
cifically provided  for  by  section  6021,  Kir- 
by's  Dig.  14  Encyclopedia  Pleading  &  Prac 
1041. 

In  tbe  trial  of  the  case  a  nnmber  of  in- 
structions were  given  at  the  request  of  the 
plaintiff,  and  a  number  were  refused  which 
were  asked  for  by  tbe  defendant.  In  Its  rul- 
ings upon  these  instructions  we  do.not  think 
that  any  error  was  committed  by  the  lower 
court.  The  plaintiff  claimed  title  to  the  land 
and  the  timber  thereon  w]iich  was  cut  and 
removed  by  the  defendant  by  inheritance 
from  his  father;  and  tbe  defendant  claimed 
a  right  thereto  through  the  widow  of  said 
decedent  The  land  upon  which  the  timber 
stood  had  been  assigned  to  the  widow  as 
dower.  She  was  therefore  only  a  life  ten- 
ant of  tbe  land.  It  is  the  duty  of  the  life 
tenant  to  protect  the  land  from  Injury  to  the 
freehold,  and  not  to  commit  waste.  The 
"life  tenant  has  no  right  to  cut  trees  grow- 
ing upon  land  or  to  allow  them  to  be  cut,  ex- 
cept 80  far  as  It  might  be  necessary  to  the 
proper  enjoyment  of  the  life  estate  in  con- 
formity with  good  husbandry,  so  as  not  to 
materially  lessen  the  value  of  the  inheri- 
tance." McLeod  V.  Dial,  63  Ark.  10,  37  S. 
W.  306.  The  widow  has  no  right  to  make 
a  sale  of  the  standing  timber  on  tbe  land  set 
apart  to  her  as  dower  when  the  same  is  not 
essential  to  the  legitimate  use  of  tbe  proper- 
ty for  the  purposes  of  husbandry.  Parker  v. 
Ctaambllss,  12  Oa.  23S;  1  Tiedeman  on  Real 
Property,  (  75;  1  Wasbburs  on  Real  Prop- 
erty, I  270;  Cherokee  Const  Go.  v.  Harris, 
122  S.  W.  485.  In  this  case,  therefore,  the 
widow  had  no  right  to  sell  the  standing  tim- 


ber on  this  land  in  which  she  bad  a  life  es- 
tate, and  the  defendant  acquired  no  title 
thereto  by  reason  of  any  conveyance  from 
her.  The  evidence  tended  to  prove  that  be- 
fore the  defendant  purchased  this  timber  It 
knew  of  the  rights  of  the  plaintiff  thereto 
and  the  entire  lack  of  right  or  authority  of 
the  widow  to  sell  same.  It  further  tended 
to  prove  that  the  defendant  was  not  Inno- 
cently and  In  good  faith  claiming  to  own  tbe 
timber  when  It  cut  and  removed  it,  but  was 
a  willful  trespasser  in  so  doing.  Where  in 
replevin  for  property  willfully  and  wrong- 
fully taken  or  detained  the  wrongdoer  has 
since  such  taking  or  detention  expended  mon- 
ey or  labor  In  Increasing  the  value  of  the 
property,  he  Is  not  entitled  to  have  any  de- 
duction for  the  money  or  labor  so  expended 
in  assessing  the  value  for  the  purpose  of  tbe 
alternative  judgment  But  if  the  possessor 
of  the  property  did  act  Innocently  and  in 
good  faith  in  obtaining  the  same,  and  has 
expended  money  end  labor  upon  it  in  good 
faith,  so  that  the  value  of  the  property  as 
compared  to  the  value  of  the  lalH>r  eicpended 
on  it  in  its  converted  form  Is  inslgniflcant, 
the  owner  can  recover  only  the  value  of  the 
property  less  the  Increased  value  put  upon  It 
by  the  labor  and  expenditure.  McKinnis  v. 
Railway,  44  Ark.  210;  Stottsv.  Brookfield,  55- 
Ark.  307,  18  S.  W.  179;  Eaton  v.  Langley,  65 
Ark.  448,  47  S.  W.  123,  42  L.  R.  ^  474;  Cen- 
tral Coal  &  Coke  Co.  v.  John  Henry  Shoe  Co., 
69  Ark.  302,  63  S.  W.  49;  United  States  v. 
Flint  Lumber  Co.,  87  Ark.  80,  112  S.  W.  217. 
The  Instructions  given  by  the  court  relative 
to  assessing  the  value  of  tbe  lumber  and  logs 
for  the  purpose  of  the  alternative  judgment. 
In  effect,  followed  tbe  above  principles,  and 
the  defendant  was  not  prejudiced  by  the  giv- 
ing of  said  Instructions.  A  number  of  in- 
structions relative  to  this  same  question 
were  requested  by  defendant,  but  they  were 
fully  covered  by  the  instructions  on  that 
point  given  by  the  court. 

The  evidence  tended  to  prove  that  the  de- 
fendant commingled  the  lumber  and  logs  in- 
volved in  this  suit  with  other  lumber  and 
logs  of  Its  own  of  like  grade  and  quality. 
Where  the  identity  of  the  specific  article  is- 
lost  by  tbe  wrongful  act  of  another  in  com- 
mingling the  property  with  his  own  of  tbe 
same  nature  and  character,  the  owner  can 
recover  by  replevin  from  the  mass  a  quanr 
tity  equal  to  the  amount  he  owned  without 
identifying  each  particular  item  as  his  orig- 
inal property.  Rust  Land  &  Lumber  Co. 
V.  Isom,  70  Ark.  99,  66  S.  W.  434,  91  Am.  St. 
Rep.  68.  And  tbe  plaintiff  may  show  by 
facts  and  circumstances  that  the  defendant 
has  taken  his  property  and  so  commingled  it 
with  the  property  of  the  defmdant  in  the 
mass  of  the  same  nature  and  character,  and 
by  facts  and  circumstances  trace  the  posses- 
sion thereof  to  the  defendant  The  court 
substantially  instructed  the  JU17  to  this  ef- 
fect We  do  not  deem  it  necessary  to  refer 
to  tbe  other  instructions,  or  to  set  out  any  of 
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tfaem  in  detail.  The  plaintiff  claimed  to  be 
the  owner  of  the  land  and  the  timber  there- 
on \rhich  is  Involved  in  this  suit.  The  de- 
fendant cut  and  removed  swid  timber  from 
said  land,  and  converted  same  Into  lumber 
and  logs;  and  the  plaintiff  seeks  to  recover 
said  lumber  and  logs  or  their  ralua  The 
above  principles  sufficiently  define  their  rights 
under  the  evidence  adduced  upon  the  trial, 
and  Tvlil  be  a  sufficient  truide  on  the  further 
trial  of  the  case. 

We  have  examined  Into  the  mattera  rela- 
tive to  the  motion  to  strike  out  certain  por- 
tions of  the  complaint,  the  demurer  thereto, 
and  the  offer  to  introduce  In  evidence  the 
alleged  order  removing  the  disabilities  of  the 
minor,  and  we  do  not  find  that  the  lower 
court  committed  any  reversible  error  in  its 
rulings  thereon.  We  do  not  think  that  It 
would  serve,  any  useful  purpose  to  discuss 
these  questions  in  detail.  The  above  prin- 
ciples sufficiently  define  the  rights  of  the 
plaintiffs  in  this  action  and  any  meritorious 
defense  that  the  defendant  may  have  thereto. 

The  only  reversible  errors  which  we  find 
In  the  case  are  the  refusal  of  the  court  to 
permit  the  introduction  of  testimony  relative 
to  the  alleged  compromise  of  the  suit  and 
claim  herein  Involved  by  the  guardian  of 
the  minor,  and  the  giving  of  said  instruction 
No.  6  on  behalf  of  the  plaintiff. 

On  accouQt  of  said  errors,  the  Judgment 
is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


Ex  parte  OILSERT  et  aL 
(Supreme  Court  of  AAansas.     Jan.  17,  1910.) 

1.  Abatement  ano  Revival  (S  58*)— Abate- 
ment OB  SoBvivAi  OF  Action  —  CoMttoN 

tiAW. 

At  common  law,  when  a  party  to  a  snlt 
for  the  recovery  of  land  died  pending  the  action, 
the  suit  abatedj  and  it  was  necessary  to  bring 
a  new  suit  against  the  surviving  representative 
of  the  decedent 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {  304;    Dec.  Dig.  S 

2.  Abatement  and  Revivai.  (J  73*)— Death 
OF  Party  ano  Revival  of  Action— Per- 
sons Against  Whom  Action  Mat  bb  Re- 
vived. 

Under  Kirby's  Dig.  i  6311,  providing  that 
upon  the  death  of  a  defendant  in  an  action  for 
the  recovery  of  real  property  the  action  may  be 
revived  against  his  heirs  or  deviseeB,  an  attempt- 
ed revival,  by  making  the  special  administrator 
of  the  decedent  a  party  to  the  snit,  was  insuffi- 
cient to  give  the  court  jurisdiction  over  the 
subject-matter  of  the  suit 

[E^.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  U  403-128;  Dec.  Dig. 
i  78.*] 

8.  FOBOIBLB  EhTBT  AND   DKTAINXB   (}  20*)— 

Civil  Liabiutt— Right  of  Plaintut  to 

Possession. 

In  an  action  of  unlawful  detainer  under  the 
statute,  which  is  in  derogation  of  the  common 
law,  and  hence,  strictly  construed,  the  posses- 
sion of  the  land  by  the  defendant  and  those 


I  claiming  nnder  him  cannot  be  disturbed  nnles> 
their  rights  are  protected  by  a  bond,  and  the 
court  has  no  authority  to  order  the  land  rented 
during  the  pendency  of  the  suit 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Dec  Dig.  {  20.*] 

Application  by  Julia  Gilbert  and  another 
for  a  writ  of  certiorari  to  the  Judge  of  the 
Bradley  Circuit  Court  to  review  an  order 
adjudging  them  guilty  of  contempt  in  dis- 
obeying an  injunction  issued  by  the  judge  in 
vacation  restraining  them  from  Interfering 
with  the  possession  of  certain  land  by  Ia  J. 
Daniel  and  another.  Order  quashed,  and  all 
proceedings  against  petitioners  dismissed. 

Herring  &  Williams,  for  appeUauts.  Poale 
&  Whitehead,  for  appellees. 

FRAUENTHAL,  J.  The  petitioners,  Julia 
Gilbert  and  Erwln  Gilbert,  procured  from 
this  court  writs  of  certiorari  by  which  they 
seek  to  review  and  quash  the  order  of  the 
judge  of  the  Bradley  circuit  court  adjudg- 
ing them  guilty  of  contempt  in  disobeying  an 
injunction  issued  by  said  judge  In  vacation. 

On  March  20,  1908,  J.  T.  and  L.  J.  Daniel 
instituted  in  the  Bradley  circuit  court  a  suit 
of  unlawful  detainer  against  one  Bob  Gil- 
bert, by  which  the  plaintiffs  in  that  case 
sought  to  obtain  the  possession  of  certain 
land  in  Bradley  county.  It  was  alleged  in  the 
complaint  in  that  case  that  the  plaintiffs  had 
sold  the  land  to  said  Bob  Gilbert  and  had 
executed  to  him  a  bond  for  title  therefor,  in 
which  they  agreed  to  execute  to  him  a  deed 
upon  the  payment  of  the  purchase  money  for 
wnlch  said  Bob  Gilbert  had  executed  notes; 
upon  falling  to  pay  the  notes  they  alleged 
that  Gilbert  thereafter  agreed  to  pay  to 
plaintiffs  rent  for  said  land,  and  that  he  also 
failed  to  do  this.  Before  the  return  term  of 
the  court  in  which  said  suit  was  instituted, 
said  Bob  Gilbert  died  Intestate,  and  left,  him 
surviving,  his  widow,  the  petitioner  Julia  Gil- 
bert, and  17  children,  a  great  number  of 
whom  are  minors,  and  one  of  whom  is  the 
petitioner,  Erwln  Gilbert  At  the  time  of  his 
death.  Bob  Gilbert  was  residing  <m  the  land 
involved  in  the  case,  and  his  widow  and  diU- 
dren  after  his  death  continued  to  reside  upon 
the  land  as  their  home.  At  the  first  term 
of  the  Bradley  circuit  court  after  the  institu- 
tion of  said  unlawful  detainer  suit,  the  death- 
of  Bob  Gilbert  was  suggested,  and  the  cause 
was  ordered  revived  In  the  name  of  J.  E. 
Childs  as  special  administrator  of  said  Bob 
Gilbert,  and  the  cause  was  continued  with 
an  order  to  the  special  administrator  to  col- 
lect rents  for  the  pending  year  of  1008.  It 
appears  that  in  said  unlawful  detainer  suit 
no  bond  was  given  by  the  plaintiff  for  a  writ 
of  possession,  and  that  no  writ  of  possession 
for  the  land  was  executed  by  the  sheriff.  At 
the  January  term,  1909,  of  the  Bradley  cir- 
cuit court,  an  order  was  made  directing  the 
special  administrator  to  rent  the  land  in- 
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Tolved  in  the  action  for  the  year  of  1900. 
The  snlt  was  never  revived  against  the  belrs 
of  said  Bob  Gilbert,  deceased,  nor  were  they 
or  bis  widow  made  parties  thereto  or  served 
with  any  process  therein.  Under  the  above 
order  the  special  administrator  rented  the 
land  for  the  year  of  1900  to  U  J.  Daniel  and 
Left  Preston. 

On  March  23,  1009,  said  I/.  J.  Daniel  pre- 
sented to  the  judge  of  the  Bradley  circuit 
court  in  vacation  his  petition  for  an  injunc- 
tion, in  which  he  set  out  that  be  had  rented 
the  land  from  the  special  administrator  and 
had  attempted  to  prepare  It  for  cultivation; 
but  that  the  said  Julia  Gilbert  and  others 
acting  in  concert  with  her  were  intimidating 
and  preventing  the  tenants  of  said  Daniel 
from  cultivating  the  land ;  and  be  prayed  for 
an  order  enjoining  and  restraining  the  said 
JDlla  Gilbert  and  her  advisers  from  commit- 
ting the  acta  complained  of.  On  March  24, 
1909,  the  said  Judge  in  vacation  made  an  or- 
der perpetually  restraining  Julia  Gilbert  and 
all  persons  acting  in  concert  with  her  from  in 
any  manner  interfering  with  said  Daniel  and 
Preston  or  their  employes  in  cultivating  said 
land. 

The  above  order  was  served  on  the  peti- 
tioner Julia  Gilbert,  and  this  was  the  first 
notice  or  process  served  upon  her  in  said  snlt 
or  proceeding.  Thereafter  said  L.  J.  Daniel 
applied  to  the  said  circuit  Judge  in  vacation 
for  an  order  citing  the  said  Julia  Gilbert  and 
Erwin  Gilbert  to  appear  before  bim  and 
show  cause  why  they  should  not  be  held  in 
contempt  by  reason  of  a  disobedience  of  said 
above  order  of  injunction.  The  circuit  Judge 
issued  such  citation,  and  upon  the  day  named 
therein  for  their  appearance  to  answer  they 
filed  their  response.  The  matter  was  beard 
by  the  circuit  Judge  in  vacation,  and  he  found 
the  respcmdents  guilty  of  contempt  He  en< 
tered  fines  of  $50  and  $25  respectively  againri 
Julia  and  Brwin  Gilbert,  and  ordered  them 
to  give  bond  for  their  appearance  at  the  fol- 
lowing term  of  the  Bradley  circuit  court,  and 
upon  their  failure  to  make  such  bond  be 
ordered  them  confined  in  Jail  until  the  said 
term  of  said  court  The  circuit  Judge  fur- 
ther ordered  tliat  said  Julia  Gilbert  would 
be  permitted  to  remain  in  possession  of  the 
land  upon  her  giving  a  rent  note  therefor, 
and  upon  her  failure  so  to  do  she  "was  per- 
petually enjoined  from  living  on  or  cultiva- 
ting said  land." 

We  do  not  think  that  it  is  necessary  to 
discuss  or  to  decide  the  question  as  to  wheth- 
er or  not  the  Judge  of  the  Bradley  circuit 
court  would  have  had  the  power  to  make 
and  issue  tlie  orders  herein  complained  of  in 
event  the  Bradley  circuit  court  bad  Jurisdic- 
tion to  make  the  order  renting  out  the  land 
apd  which  order  he  was  endeavoring  to  en- 
force, for,  if  the  court  bad  no  Jurisdiction 
to  make  the  order  renting  the  land,  the  snb- 
seQuent  orders  and  writs  were  not  issued  in 
the  exercise  of  a  rightful  Jurisdiction,  and 
were  therefore  of  no  effect    In  the  original 


suit  the  plaintiffs  had  instituted  an  action 
for  the  recovery  of  real  property  only,  and 
before  the  return  day  of  the  summons  issued 
thereon  the  defendant  in  the  action  died.  At 
common  law,  when  a  party  to  a  suit  for  the 
recovery  of  land  died  pending  the  action,  the 
suit  abated.  It  then  became  necessary  to  in- 
stitute a  new  suit  against  the  surviving  rep- 
resentatives of  such  deceased  person,  and 
after  the  death  of  the  party  nothing  further 
could  be  done  in  the  original  suit  By  the 
statutes  of  this  state  provision  is  made  for 
making  the  representatives  of  the  deceased 
party  parties  to  the  original  action  without 
abating  the  suit;  but  until  such  representa- 
tives of  the  deceased  party  to  whom  bis  right 
has  passed  are  brought  before  the  court  by 
proper  proceedings  nothing  further  can  be 
done  in  the  action.    1  Cyc.  84. 

This  proceeding  is  called  the  revivor  of  the 
action;  and  after  the  death  of  a  party  and 
before  the  revivor  thereof  all  proceedings  in 
the  action  are  suspended.  Brodie  v.  Wat- 
kins,  31  Ark.  319.  By  section  6311  of  Kirby'a 
Digest  It  is  provided  that  "upon  the  death  ol 
a  defendant  in  an  action  for  the  recovery  of 
real  property  only,  or  which  concerns  only 
his  rights  or  claims  to  such  property  the  ac- 
tion may  be  revived  against  his  heirs  or  dev- 
isees." In  the  original  suit  herein,  which 
was  instituted  against  Bob  Gilbert  for  the 
recovery  of  land,  the  proper  parties  against 
whom  the  action  should  have  been  revived 
were  bis  heirs,  and  not  a  special  adminis- 
trator. Ashley  v.  Cunningham,  16  Arlc  108 ; 
Holey  V.  Taylor,  39  Ark.  104 ;  Evans  v.  Da- 
vies,  30  Ark.  235;  Driver  v.  Hays,  51  Ark. 
82,  0  S.  W.  853 ;  State  Fair  Ass'n  r.  Town- 
send,  69  Ark.  215,  63  S.  W.  65. 

After  the  death  of  Bob  Gilbert  the  proper 
parties  were  not  present  in  the  suit  by  the 
appointment  of  a  special  administrator,  and 
the  proper  parties  to  the  suit  would  not  be 
present  until  the  cause  was  revived  against 
the  belrs  of  Bob  Gilbert  in  manner  prescribe 
by  the  statute.  Without  the  proper  parties 
before  it  the  court  did  not  have  the  power  or 
Jurisdiction  to  make  any  adjudication  in  the 
case  concerning  the  subject-matter  of  the 
suit  Rankin  v.  Scbofield,  81  Ark.  462,  08 
S.  W.  674. 

In  this  case  all  orders  and  adjudications 
relative  to  the  land  were  made  after  the 
death  of  the  defendant  Bob  Gilbert  and  the 
action  was  not  and  never  has  been  revived 
against  his  heirs.  It  follows  that  the  order 
of  the  Bradley  circuit  court  taking  charge 
of  and  directing  the  renting  of  the  land  in- 
volved in  the  suit  was  made  without  Juris- 
diction and  is  therefore  void.  Furthermore, 
the  snlt  that  was  instituted  against  Bob  Gil- 
bert for  the  recovery  of  the  land  was  an  ac- 
tion of  unlawful  detainer,  and  there  is  no 
provision  in  the  statute  giving  authority  to 
the  court  in  such  action  to  order  tliat  It  be 
rented  during  the  pendency  of  the  suit  The 
provisions  of  the  statute  relative  to  unlaw- 
ful detainer  are  in  derogation  of  the  oonmioB 
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law,  and  they  should  be  strictly  construed; 
and  the  plaintiff  Is  entitled  to  no  right  or 
remedy  that  la  not  therein  specifically  given. 
Under  the  provisions  of  the  statute  relative 
to  the  action  of  unlawful  detainer,  the  plain- 
tiff may  obtain  a  writ  of  possession  for  the 
land  by  executing  bond;  If  the  defendant 
should  give  a  retaining  bond  and  hold  pos- 
session of  the  land,  such  bond  would  cover 
any  damages  that  the  plaintiff  might  suffer. 
The  possession  by  the  defendant  and  those 
who  claim  under  him  cannot  be  disturbed 
unless  their  rights  are  protected  by  a  bond  as 
provided  for  by  the  statute  In  event  the  plain- 
tiff shall  fall  to  recover  in  the  suit. 

From  the  above  it  results  that  the  Bradley 
circuit  court  did  not  have  the  power  or  juris- 
diction to  order  the  special  administrator  to 
rent  o>ut  the  land  involved  in  the  action  of 
unlawful  detainer;  and  therefore  all  orders 
made  thereafter  by  the  circuit  Judge  in  the 
attempted  enforcement  of  that  order  were 
without  Jurisdiction  and  of  no  effect 

The  petitioners  herein  are  entitled  to  the 
relief  asked  for  by  them  from  this  court  Ex 
parte  Davis,  73  Ark.  358,  84  S.  W.  633;  Ex 
parte  Xork,  89  Ark.  72,  115  S.  W.  948;  Pit- 
cock  V.  State,  121  S.  W.  742. 

There  are  a  number  of  other  questions  in- 
volved herein  which  we  think  affect  the  pow- 
er of  the  circuit  Judge  to  fine  for  contempt 
the  petitioners  under  the  proceedings  brought 
before  blm;  but  we  do  not  think  that  it  is 
iiow  necessary  to  pass  upon  those  questions. 

The  order  of  the  circuit  Judge  of  the  Tenth 
Judicial  circuit  made  on  May  25,  1909,  find- 
ing that  the  petitioners  were  guilty  of  con- 
tempt, is  quashed,  and  all  proceedings  against 
the  petitioners  are  dismissed. 


PACIFIC  MDT.  LIFE  INS.  CO.  v.  CARTER. 
(Supreme  Court  of  Arkansas.     Nov.  29,  1909.) 

Dissenting  opinion. 

For  majority  opinion,  see  123  S.  W.  384. 

BATTLE,  J.  One  of  the  important  ques- 
tions in  this  case  was:  Was  Claude  D.  Head 
a  general  agent  of  the  Pacific  Mutual  Life 
Insurance  Company?  He  testified  that  he 
was  not  That  was  sufficient  to  make  It  a 
question  for  the  Jury  to  determine.  But  it 
Is  said  that  his  testimony  was  Inconsistent 
with  this  statement.  Be  that  as  it  may,  the 
question  still  remained  for  the  Jury  to  de- 
cide, and  the  inconsistent  statements  were 
for  the  Jury  to  consider  in  determining  the 
weight  of  his  testimony.  It  Is  urged  that 
he  was  designated  as  general  agent  on  the 
company's  stationery.  To  the  reverse  of  this 
it  was  shown  that  he  received  and  forward- 
ed applications  to  the  company  for  polldet 
of  insurance  against  accidents  and  for  re 
newals  of  such  policies,  notices  and  proof 
of  the  accidents  to  the  home  office  tor  action. 


and  if  policies  and  renewals  were  granted 
they  were  sent  to  Head  to  be  countersigned 
and  delivered  to  the  applicant,  upon  the  pay- 
ment of  the  premiums.  These  facts  were 
known  to  appellee,  and  were  sufficient  to 
put  him  on  Inquiry  as  to  the  extent  of  Head's 
agency.  They  tend  to  show  that  Head  was 
only  a  soliciting  agent,  with  authority  t» 
solicit  insurance  against  accidents,  solicit 
and  forward  applications,  receive  pollcie» 
and  collect  premiums,  receive  applications 
for  renewals,  receive  renewals  returned 
by  the  company  and  collect  premiums,  and 
to  receive  and  forward  notice  and  proof  of 
accident,  with  no  power  to  extend  insur- 
ance by  renewals.  This  evidence  and  these 
facts,  It  seems  to  me,  presented  questions  of 
facts  which  should  have  been  submitted  to 
the  Jury  for  consideration,  and  that  the  tria> 
court  erred  In  Instructing  the  Jury  to  return 
a  verdict  in  favor  of  the  plaintiff. 

HART,  J.,  concurs. 


FIDELITY  MUT.  LIFE  INS.  CO.  v.  CLICK. 

(Supreme  Conrt  of  Arkansas.     Nov.  15,  1909. 

On  Rehearing,  Dec.  20, 1909.) 

1.  Patment  (I  65*)— Pbmuiiptions— Effect 
OF  Receipt. 

On  an  issue  as  to  whether  a  premium  bni) 
been  paid  in  an  action  on  a  life  policy,  the 
introdnction  of  a  receipt  for  the  premium  raised 
a  presumption  of  payment. 

[Ed.  Note. — For  other  cases,  see  Payment. 
Cent.  Dig.  §  170;   Dec.  Dig.  §  65.»] 

2.  Insurance  (J  868*)— Action  OJf  Pouct — 
Question  ii-ob  Juby. 

In  an  action  on  a  life  policy,  the  question 
whether  a  certain  premium  had  been  paid  heldr 
under  the  evidence,  one  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Dec  Dig.  i  668.*] 

Battle  and  Hart,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty;  Jas.  S.  Steel,  Judge. 

Action  by  Mary  E.  Click  against  the  Fidel- 
ity Mutual  Life  Insurance  Company.  Frouk 
a  Judgment  in  favor  of  plaintiff,  defendaut 
appeals.    Affirmed. 

W.  C.  Rodgers  and  Rose,  Hemingway. 
Gantrell  &  Loughborough,  for  appellant  W. 
P.  Feazel,  for  appellee. 

HART,  J.  This  is  an  appeal  by  the  Fidel- 
ity Mutual  Life  Insurance  Company  from 
a  Judgment  rendered  against  it  in  favor  of 
Mary  B.  Click  for  $2,000  on  a  life  Insurance 
policy.  The  case  turns  on  the  payment  of 
the  third  annual  premium.  If  this  premium 
was  not  paid,  it  is  conceded  that  the  policy 
sued  on  was  void,  and  that  appellee  should 
not  recover.  On  the  other  hand,  if  this 
premium  was  paid,  the  policy  was  in  force- 
at  the  death  of  the  assured,  and  the  appellee 
should  recover. 
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To  show  payment  the  appellee  relied  upon 
the  fcUowlng  receipt:  "The  Fidelity  Mutual 
Life  Insurance  Company  of  Philadelphia. 
Beceived  $62.16,  for  annual  premium  due 
September  18,  1906,  subject  to  conditions  in- 
-dorsed  thereon,  under  policy  of  life  insur- 
ance Indicated  by  number  and  name.  L.  O. 
Fonae,  President  O.  C.  Bosbyshell,  Treas- 
tirer.  David  B.  Cliclc,  Mineral  Springs,  How- 
ard County,  ArlE.  ELP 140593.  Countersign- 
ed at  Little  Rock,  Ark.  on  the  23rd  day  of 
October,  1905.  R.  C.  Bright,  Cashier."  The 
above  was  the  receipt  for  the  third  annual 
premium.  Tbe  policy  provided  that,  after 
three  years'  premiums  had  l>een  paid.  It 
could  be  automatically  extended  for  four 
years  and  seven  months  without  any  further 
payment.    The  assured  died  in  August,  1908. 

The  defendants  thereupon  introduced  the 
toUowing  testimony  to  sustain  their  defense: 

O.  C  Bosbyshell:  "I  was  the  treasurer  of 
the  defendant,  Fidelity  Mutual  Life  Insur- 
ance Company,  during  the  years  1903  to  1906, 
Inclusive.  My  duties  were  to  receive  and  re- 
ceipt for  all  premiums  paid  upon  policies  of 
Insurance  issued  by  said  defendant  The 
third  annual  premium  upon  the  said  policy 
in  suit  in  this  action  was  never  paid  to 
defendant.  Fidelity  Mutual  Life  Insurance 
Company.  Although  said  premium  was  nev- 
er paid  to  said  defendant,  I  wrote  and  mail- 
ed to  the  cashier  at  said  defendant's  office  in 
the  city  of  Little  Rock,  Ark.,  a  letter  direct- 
ing said  cashier  to  countersign  and  deliver 
to  ihe  insured  under  said  policy  a  receipt 
for  such  third  annual  premium;  that  said 
letter  was  so  sent  because  of  a  clerical  error 
made  by  one  of  the  employes  of  the  defend- 
ant insurance  company  in  mistaking  the  rec- 
ord of  the  payment  of  the  premium  on  an- 
other policy,  which  had  been  paid,  for  the 
premium  on  the  policy  in  controversy,  this 
record  being  on  a  line  of  the  books  immedi- 
ately next  to  the  record  of  the  jKillcy  in  con- 
troversy, and  the  mistake  was  made  in  losing 
the  proper  line  when  running  it  out  for  any 
payments  and  thereby  a  payment  on  another 
policy  was  mistaken  for  the  third  annual 
payment  on  the  policy  sued  on;  that  said 
letter  was  erroneous  and  said  receipt  should 
not  have  been  countersigned  and  delivered 
by  said  cashier,  as  said  premium  had  not 
been  received  by  defendant  insurance  com- 
pany as  stated  in  said  receipt" 

William  Lk  Hunter:  "I  am  the  employ^ 
of  the  defendant  the  Fidelity  Mutual  Life 
Insurance  Company,  who  made  the  clerical 
«rror  referred  to  In  the  testimony  of  0.  O. 
Bosbyshell.  The  third  annual  premium  was 
not  paid  to  the  defendant  insurance  com- 
pany." 

Francis  V.  Shannon:  "I  was  the  bookkeep- 
er employed  by  the  defendant  Fidelity  Mu- 
tual Life  Insurance  Company,  at  Its  Little 
Rock  office  at  the  time  the  letter  referred  to 
in  the  testimony  of  O.  C.  Bosbyshell  was 
written  and  mailed  to  the  Little  Rock  of- 
fice by  him.    Said  letter  was  received  by  me. 


and,  as  Instructed  therein,  I  countersigned 
and  mailed  to  David  E.  Click  the  official  re- 
ceipt for  the  third  annual  premium  upon  the 
policy  in  suit  Said  premium  was  not  paid 
to  or  received  by  me  at  any  time.  Said  re- 
ceipt was  not  Issued  because  the  said  pre- 
mium was  paid,  but  was  so  countersigned 
and  mailed  by  witness  because  of  the  letter 
mentioned  from  O.  C.  Bosbyshell,  and  for 
no  other  reason." 

It  Is  not  contended  that  the  third  annual 
premium  was  paid  unless  the  receipt  itself 
Is  sufficient  to  establish  that  fact  It  is  con- 
ceded that  the  receipt  only  makes  a  prima 
facie  case,  which  may  be  overcome  by  testi- 
mony of  witnesses,  unimpeached,  uncontra- 
dicted, reasonable,  and  consistent  in  itself: 
and  such  Is  the  rule  recognized  and  followed 
by  this  court  Industrial  Mutual  Indemnity 
Co.  V.  Perkins,  87  Ark.  TO,  112  S.  W.  176; 
Southern  Express  Co.  v.  Hill,  84  Ark.  368, 
105  S.  W.  877,  and  cases  cited. 

We  think  the  evidence  on  the  part  of  the 
appellant  overthrows  the  prima  facie  case 
made  by  the  delivery  of  the  receipt  The  re- 
ceipt was  countersigned  at  little  Rock  and 
mailed  to  the  assured  because  the  officers  of 
the  company  there  received  an  express  order 
to  that  effect  That  order  was  given  l>e- 
cause  a  clerk  in  the  home  office,  whose  duty 
it  was  to  make  up  from  the  records  of  the 
company  a  list  of  premiums  paid,  by  mistake 
reported  the  books  as  showing  that  this  pre- 
mium was  paid,  when  in  fact  such  was  not: 
the  case.  The  testimony  plainly  showed 
tiiat  the  receipt  was  issued  and  delivered  by 
mistake. 

Counsel  for  appellee  insists  that  the  ex- 
planation is  not  reasonable  and  consistent 
because  the  mistake  was  made  on  October  1, 
1905,  and  no  attempt  was  made  to  show  why 
it  was  not  discovered  before  the  death  of  the 
assured,  which  did  not  occur  nntU  nearly 
three  years  later.  But  it  Is  not  shown  that 
the  appellant  would  have  been  likely  to  have  ■ 
discovered  the  mistake.  Indeed,  it  seems 
tmlikely  that  the  company,  considering  the 
magnitude  of  its  business,  should  have  dis- 
covered it  miless  there  had  been  occasion  for 
further  examination  of  the  records  of  pay- 
ment of  premiums  in  regard  to  this  policy, 
which  does  not  appear  to  have  been  neces- 
sary. 

Under  the  testimony  as  disclosed  by  the 
record,  the  court  should  have  directed  a  ver- 
dict for  the  defendant  Therefore  the  judg- 
ment is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

On  Rehearing. 

McCULLOCH,  C.  J.  The  introduction  of 
the  receipt  in  regular  form,  properly  signed 
and  countersigned  by  those  authorized  to  do 
so,  raised  a  presumption  of  payment  with 
the  terms  of  the  receipt,  and  cast  upon  ap- 
pellant the  burden  of  overcoming  this  pre- 
sumption by  affirmative  proof  of  nonpay- 
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ment  Appellee  Introduced  no  other  proof 
of  payment  and  perhaps  had  none,  as  the 
person  shown  by  the  face  of  the  receipt  to 
have  made  the  payment  was  then  dead,  and 
the  receipt  was  executed  nearly  three  years 
prior  to  his  death.  She  rested  merely  on  the 
presumption  of  payment  raised  by  the  re- 
ceipt. This  presumption  reached  to  every 
available  mode  of  payment,  and,  in  order 
to  overcome  It,  the  burden  was  on  appel- 
lant to  close  up  by  affirmative  proof  every 
avenue  through  which  payment  could  have 
been  made.  Appellant's  witnesses  attempt 
to  show  that  the  receipt  was  executed  and 
delivered  by  mistake.  They  do  not  pretend 
to  know  or  to  state  from  personal  recollec- 
tion that  the  premium  could  not  have  been 
paid  to  some  other  authorized  agent  of  the 
company.  Those  who  testified  could  not 
have  known  that  payment  was  not  made  to 
some  other  agent.  They  merely  attempted 
to  show  that  they  did  not  receive  payment, 
and  that  the  receipt  was  executed  and  de- 
livered through  mistake.  The  explanation 
given  of  the  alleged  mistake  Is  that  the  rec- 
ord of  another  policy  was  "on  a  line  of  the 
book  immediately  next  to  the  record  of  the 
policy  In  controversy,  and  the  mistake  was 
made  In  losing  the  proper  line  when  run- 
ning it  out  for  any  payments,  and  thereby  a 
payment  on  another  policy  was  mistaken  for 
the  third  annual  payment  on  the  policy  sued 
on."  The  witness  who  so  testified  did  not 
make  the  error  himself,  but  he  says  It  was 
made  by  another  employ^.  That  other  em- 
ploy6  does  not  give  any  explanation  of  it, 
but  merely  says  that  he  is  the  one  who  made 
the  error  referred  to,  and  that  no  payment 
was  ever  made.  Neither  explain  why  the 
error  was  never  detected  and  an  efCort  made 
to  recall  the  receipt  It  would  appear  to  be 
quite  unusual  for  a  receipt  to  be  executed 
and  mailed  out  without  some  entry  being 
made  on  the  cashbook  or  other  book  eviden- 
cing the  daily  receipt  of  remittances.  It  is 
a  matter  of  common  knowledge  that  in  fair- 
ly well-regulated  business  institutions  of  any 
considerable  magnitude  au  accurate  system 
of  bookkeeping  is  practiced,  whereby  there 
Is  a  corresponding  debit  entered  for  each 
credit,  and  vice  versa.  The  accounts  should 
balance  at  all  times,  and  a  discrepancy  wUl 
necessarily  discover  itself  to  a  competent 
bookkeeper  or  accountant.  It  need  not  be 
assumed  that  appellant  in  the  operation  of 
its  business  practiced  the  usual  accurate 
methods  of  keeping  accounts;  but  the  sug- 
gestion of  such  glaring  mistake  and  the  fail- 
ure to  detect  It  for  so  long  a  time  calls  for 
some  explanation.  The  fact  that  for  nearly 
three  years  after  the  delivery  of  this  receipt 
the  alleged  mistake  was  not  detected,  or,  if 
detected,  that  no  effort  was  made  to  recall 
the  receipt,  the  fact  that  nothing  was  said 
about  the  alleged  mistake  until  after  the 
death  of  the  policy  bolder.  Is  significant  and 


raises  some  doubt  about  the  correctness  of 
the  statement  of  the  witnesses.  To  use  the 
language  of  this  court  in  a  case  quite  similar 
to  this,  "it  presents  an  unusual,  if  not  un- 
reasonable, story,"  and  makes  a  question  of 
fact  for  the  Jury  to  determine  whether  or 
not  It  should  be  credited.  Ind.  Mat  Ind. 
Co.  V.  Perkins,  81  Ark.  87,  98  S.  W.  709.  The 
decisions  of  this  court  in  Southern  Express 
Co.  T.  HUlm,  84  Ark.  368,  105  S.  W.  877,  and 
Ind.  Mut  Ind.  Co.  v.  Perkins,  87  Ark.  70, 
112  S.  W.  176,  where  the  testimony  of  wit- 
nesses was  found  to  be  uncontradicted,  rea- 
sonable, and  consistent,  should  not,  we  think, 
be  held  to  control  the  decision  In  the  present 
case,  when  we  conclude  that  the  testimony 
given  by  the  witnesses  in  contradiction  of 
the  receipt  is  not  reasonB4>le  and  consistent, 
or  at  least  when  we  can  see  that  the  Jury 
could  not  have  regarded  it  as  unreasonable. 

It  is  true  that  these  witnesses  were  not 
examined,  but  an  admission  as  to  what  they 
would  testify  was  read  to  the  Jury,  in  order 
to  obviate  postponement  of  the  trial.  They 
might,  If  examined  and  cross-examined,  have 
given  a  more  reasonable  explanation  of  the 
transaction.  We  must,  however,  assume 
that  the  statement  of  their  testimony,  pie- 
pared  by  counsel  for  appellant,  contained  all 
that  the  witnesses  would  say  on  examina- 
tion. 

A  careful  re-examination  of  the  evidence 
introduced  convinces  a  majority  of  the  court 
that  it  presented  a  disputed  issue  of  facts, 
which  was  properly  submitted  to  the  Jury. 
A  rehearing  is  therefore  granted,  and  the 
judgment  is  affirmed. 

BATTIjEI  and  HART,  JX,  dissent 


ADAMS  V.  STATE. 
(Supreme  Oonrt  of  Arkansas.    Jan.  10,  1910.) 

1.  Witnesses  (§  406*)  —  Ikpeachhent  —  Se- 

DDCTIOW. 

In  a  prosecution  for  seduction,  where  prose- 
cuting witness  testified  in  her  examination  in 
chief  that  she  had  never  bad  sexual  intercourse 
with  any  other  man,  accused  could  prove  that 
she  had  had  sexual  intercourse  wiUi  another 
person  since  the  seduction  to  impeach  her  credi- 
bility. 

[Ed.   Note.— 'For  other  cases,  see  Witnesses, 
Cent  Dig.  §{  1273,  1275;  Dec.  Dig.  {  405.*] 

2.  Seduction  (f  40*)— Advi8sibii.itt  or  Evi- 
dence —  Resemblance  or  Child  to  Ac- 
cused. 

In  a  prosecution  for  seduction,  evidence  of 
the  prosecuting  witness  that  the  child  resembled 
accused  was  admiisibie,  and  the  weight  of  the 
evidence  should  l>e  left  to  the  jury  nnlnflnenced 
by  any  opinion  of  the  court  as  to  the  child  l>eiDg 
old  enough  to  possess  settled  features  or  other 
corporal  indications. 

[Ed.   Note.— For  other  cases,  see  Seduction, 
Dec.  Dig.  S  40.*} 

Appeal  from  Olrcnlt  Court,  Sebastian  Coun- 
ty; Daniel  Hon,  Judge. 
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WUI  Adams  waa  conTicted  of  seduction, 
and  he  appeals.    Beveraed  and  remanded. 

Ben  CraTens,  for  appellant  Hal  L.  Nor- 
'wood,  Atty  Gen.,  and  O.  A.  Ounnlngbam, 
Asst.  Atty.  Gen.,  for  the  State. 

battle;  J.  Will  Adams  was  Indicted 
for  seducing  Rowena  Hamblln,  and  convict- 
ed. He  prosecntes  an  appeal  to  this  court 
from  this  conviction. 

Rowena  Hamblln  testified  In  the  trial  of 
the  defendant  that  he  la  the  month  of  Octo- 
ber, 1908,  obtained  carnal  knowledge  of  her 
by  virtue  of  a  false  promise  of  marriage 
made  to  her  by  him,  and  of  this  Intercourse  a 
child  was  bom.  In  her  examination  In  chief 
she  testified  that  she  never  had  sexual  inter- 
course with  any  other  man  at  any  time  or 
anywhere.  Defendant  ottered  to  prove  that 
CSiarles  Abels  had  sexual  Intercourse,  with 
her  since  the  last  day  of  November,  1908, 
which  Is  since  the  day  of  seduction,  at  dif- 
ferent times,  for  the  purpose  of  contradict- 
ing her  and  thereby  Impeaching  her  credibili- 
ty, and  the  court  refused  to  allow  him  to 
do  aob 

The  prosecuting  witness  was  allowed  to 
testify  over  the  objection  of  the  defendant 
that  the  child  resembled  blm. 

In  Butler  v.  State,  34  Ark.  486,  It  Is  said: 
"In  order  to  avoid  an  Interminable  multipli- 
cation of  Issues,  It  Is  a  settled  rule  of  practice 
that,  when  a  witness  Is  cross-examined  on  a 
matter  collateral  to  the  Issue,  he  cannot  as 
to  his  answer  be  subsequently  contradicted 
by  the  party  putting  the  question.  The  test 
of  whether  a  fact  Inquired  of  In  cross-exami- 
nation Is  collateral  la  this:  Would  the  cross- 
examining  party  be  entitled"  to  prove  it  as  a 
part  of  his  case,  tending  to  establish  his  plea? 
This  limitation,  however,  only  applies  to  an- 
swers on  cross-examination.  It  does  not  af- 
fect answers  to  the  examination  In  chief.  1 
Wharton,  Evidence,  {  659." 

In  McArthnr  v.  State,  69  Ark.  481,  27  S.  W. 
628,  "the  Indictment,  in  substance,  charged 
that  appellant  slandered  one  Pearl  Jones  by 
falsely  uttering  and  publishing  about  her 
words  which  In  their  common  acceptation 
amounted  to  charge  the  said  Pearl  Jones  with 
having  committed  fornication  and  adultery 
with  the  sons  of  appellant.  On  the  trial  of 
the  case  Pearl  Jones  was  Introduced  as  a 
witness  for  the  State,  and  testified  that  she 
never  had  sexual  Intercourse  with  either  of 
defendant's  sons  or  any  one  else.  On  cross- 
examination  she  was  asked  if  she  had  not 
bad  sexual  Intercourse  with  Joe  Darr,  and 
concerning  other  circumstances  having  no 
connection  with  the  charge  In  the  Indictment 
To  contradict  the  prosecutrix,  and  to  show 
that  she  was  a  woman  of  lax  morals,  the  ap- 
pellant was  allowed  to  Introduce  proof  to 
show  that  she  bad  committed  fornication 
with  Joe  Darr,  and  bad  been  guilty  of  other 
criminating  acts." 

Justice  Blddkk,  Qpeaklng  for  the  court. 


said:  "The  general  rule  is  that  when  a  wit- 
ness Is  cross-examined  on  a  matter  collateral 
to  the  Issue,  bis  answer  cannot  be  subsequent- 
ly contradicted  by  the  party  putting  the  ques- 
tion; but  this  limitation  only  applies  to  an- 
swers on  the  cross-examination.  It  does  not 
affect  answers  to  the  examination  In  chief. 
Wharton's  Crlm.  Ev.  (8th  Bd.)  {  484;  State  v. 
Sargent  82  Me.  429.  When  a  party  In  bis 
examination  In  chief  is  allowed  to  inquire 
about  collateral  acts,  the  opposing  side  will 
be  usually  allowed  to  contradict  the  witness 
by  evidence  showing  to  the  contrary.  The 
prosecuting  attorney,  after  having  ariced 
Pearl  Jones  whether  she  had  had  sexual  In- 
tercourse with  either  of  the  sons  of  defend- 
ant elected  to  proceed  further,  and  to  ask 
her  If  she  ever  had  sexual  Intercourse  with 
any  man.  It  was  therefore  proper  to  allow 
defendant  to  contradict  her  by  evidence  to 
show  that  she  had  been  guilty  of  such  acts 
of  Illicit  Intercourse,  though  such  evidence 
could  not  go  In  Justification  of  the  crime,  but 
at  most  only  to  contradict  and  impeach  the 
witness."  Polk  y.  State,  40  Ark.  482,  486,  48 
Am.  Rep.  17. 

The  testimony  of  Charles  Abels  offered  to 
show  that  he  had  Illicit  Intercourse  with  Ro- 
wena Hamblln  should  have  been  admitted  to 
contradict  or  Impeach  the  prosecuting  wit- 
ness. 

In  Land  v.  State,  84  Ark.  190, 106  S.  W.  90. 
It  was  held  that  in  a  case  of  bastardy  the 
child  may  be  exhibited  In  the  trial  to  show 
Its  resemblance  to  the  putative  father;  and 
in  State  v.  Horton,  100  N.  O.  443,  6  S.  B.  238, 
6  Am.  St  Rep.  613,  617,  In  a  case  of  seduc- 
tion. It  was  held  that  such  a  child  may  be  ex- 
hibited for  the  same  purpose.  This  evidence, 
It  seems,  should  be  admissible  Ii  both  classes 
of  cases  for  the  same  reason.  The  admissi- 
bility of  the  testimony  of  the  witnesses  to 
prove  the  resemblance  of  the  features  of  the 
child  to  those  of  the  putative  father  is  doubt- 
ful. Prof.  Wlgmore  discussed  this  subject 
in  a  satisfactory  manner,  and  concluded  as 
follows:  "The  sound  rule  Is  to  admit  the  fact 
of  similarity  of  specific  traits,  however  pre- 
sented, provided  the  child  is  In  the  opinion  of 
the  trial  court  old  enough  to  possess  settled 
features  or  other  corporal  Indications.  It  Is 
to  be  noted  that  the  evidence  Is  relevant  not 
merely  In  bastardy  proceedings,  but  also  In 
trying  the  legitimacy  of  a  clilld  bom  during 
marriage,  whenever  the  presumption  of  legit- 
imacy allows  the  Issue  to  be  raised,  as  well 
as  occasionally  in  other  proceedings."  1  Wlg- 
more on  Evidence,  166,  and  notes;  3  lb.  {{ 
1974-1977.  We  think  that  such  evidence  Is 
admissible  in  cases  of  seduction.  Wright  v. 
Hicks,  16  Ga.  160,  60  Am.  Dec.  687;  Paulk 
v.  State,  62  Ala.  427.  The  weight  of  the  evi- 
dence should  be  left  to  the  Jury,  uninfluenced 
by  any  opinion  of  the  court  as  to  the  child 
being  old  enough  to  possess  settled  features 
or  other  corporal  Indications. 

Reversed  and  remanded  for  new  trial. 
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MONTGOMERY  &  CO.  ▼.  ARKANSAS  COM) 

STORAGE  ft  ICE  CO. 
<Supreme  Oonrt  of  Arkaosas.    Jan.  10,  1910.) 

1.  Appeal    and    Ksbob    (§   997*)— Review— 
cobbectness  of  polict. 

On  appeal  from  a  judgment  on  a  verdict 
-directed  for  plaintitC,  the  court  muat  view  the 
testimony  in  its  light  most  favorable  to  defend- 
«nt8. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4024;    Dec.  Dig.  §  997.*] 

2.  Tbiai.  (8 139*)- Question  fob  Juby. 

Where  the  evidence  introduced  by  defend- 
ant tended  to  establish  every  allegation  of  the 
defense  and  counterclaim,  the  issue  of  fact 
should  have  been  submitted  to  the  jury  with 
appropriate  instructions. 

[E>d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S!  338-341 ;   Dec.  Dig.  |  139.*] 

S.  Evidence  (J  460*)— Pabol  Evidence. 

Where  a  written  contract  for  the  storage 
of  apples  provided  that  it  was  subject  to  all 
rules  and  regulations  governing  the  storage  of 
apples,  but  was  silent  as  to  what  the  rules 
■aai  regulations  were,  it  was  necessary  to  re- 
-Bort  to  evidence  aliunde  to  ascertain  what  they 
•were. 

[EJd.   Note.— For  other  cases,   see   Evidence, 
Ont.  Dig.  §  2123 ;   Dec.  Dig.  i  460.*] 

4.  Wabehousemen   (I   ID*)  — WKirTEN  CoN- 
tbact— Paboi.  Aobeeubnt— Effect. 

Plaintiff  contracted  in  writing  to  store  ap- 
ples for  defendants,  the  contract  providing  that 
It  was  subject  to  the  rales  and  regulations 
governing  the  storage  of  apiriea.  Plaintiff's 
manager  who  executed  the  contract  orally  agreed 
that  defendants  could  refill  the  space  made 
vacant  by  the  sale  of  apples  with  other  apples. 
There  were  printed  rules  and  regulations,  l>ut 
none  upon  the  question  whether  the  space  once 
vacated  could  be  refilled.  Defendant,  after  va- 
cating part  of  the  space,  was  refused  permission 
to  refill  it.  Held  that,  there  being  no  estab- 
lished rule  or  regulation  on  the  subject  which 
was  brought  to  the  attention  of  defendants  when 
they  entered  into  the  contract,  the  statement 
and  verbal  agreement  of  the  manager  who  ez- 
-ecuted  the  contract  for  plaintiff  had  the  effect 
of  establishing  a  regulation  governing  the  per- 
formance of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  H  11-14;    Dec.  Dig.  i  10.»] 

C  Pbincipai,  and  Agent  (5  101*)— Written 
Contract— Genebai,  Agent- Pabol  Aobeb- 

IfENT. 

Where  a  manager  of  a  cold  storage  plant 
who  was  clothed  with  power  to  execute  con- 
tracts contracted  with  defendant  to  store  apples, 
"he  was  a  general  agent  and  in  entering  into  such 
•contract  be  stood  in  the  place  of  his  principal, 
and  the  principal  could  not  deny  defendants 
the  privileges  held  out  to  them  by  the  manager 
as  an  inducement  to  enter  into  the  contract. 

[E3d.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {  255 ;   Dec.  Dig.  §  101.*] 

■&  Evidence   (|  448*)— Uncbbtaintt— Pabol 

Evidence. 

A  written  contract  is  neither  varied  nor 
•contradicted  by  parol  testimony  which  merely 
malces  certain  that  which  the  face  of  the  con- 
tract leaves  uncertain  as  to  wliat  the  intention 
of  the  parties  was. 

[Ed.    Note.— For   other  cases,   see   Evidence, 
•Cent  Dig.  {  20T1 ;  Dec.  Dig.  |  448.*] 

7.  Wabehousemen  (§  34*)  —  Contract  of 
Stobaos— Measure  of  Dakaoes. 

In  an  action  to  recover  for  storage  charges, 
where  plaintiff  wrongfully  refused  to  jiermit  de- 


fendants to  store  722  barrels  of  applet  without 
further  charge,  defendants  could  not  angment 
their  damages  by  allowing  the  apples  to  remain 
out  of  cold  storage,  but  could  connteiclaim  only 
for  the  price  for  storing  722  Iwrrels  of  apples. 
[Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent  Dig.  {  82 ;  Dec.  Dig.  f  34.*] 

Appeal  from  Circuit  Court,  Wasblogton 
County;  J.  S.  Maples,  Judge. 

Action  by  the  Arlcansas  Gold  Storage  & 
Ice  Company  against  Montgomery  ft  Co. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed,  provided  plaintiff  remits  a 
certain  amount  of  the  judgment;  otberwise 
reversed  and  remanded. 

McDanlel  ft  Densmore,  for  appellant. 
Walker  ft  Walker,  for  appellee. 

McGUDIiOOH,  O.  J.  Appellee  operated  a 
cold  storage  plant  at  the  city  of  Fayetteville 
during  the  season  of  1907  and  1906,  and 
sued  appellants  In  the  circuit  court  of  Wash- 
ington county  for  a  balance  alleged  to  be 
due  on  a  contract  for  the  storage  of  apples, 
as  follows:  "Fayetteville,  Ark.,  August  31, 
1907.  Arkansas  Cold  Storage  ft  Ice  Co., 
Gentlemen:  Please  reserve  for  me  space  in 
your  storage  for  2,800  standard  size  barrels 
of  apples,  for  which  I  hereby  contract  for 
and  agree  to  pay  you  for  said  reservation 
the  sum  of  |0.90  per  barrel  for  the  above 
stated  number  of  barrels,  subject  to  all  your 
rules  and  regulations  governing  the  storage 
of  apples.  Montgomery  ft  Co.  Swan.  Ac- 
cepted, Ark.  Cold  Storage  &  Ice  Co.,  by  W. 
S.  Nettleshlp,  Genl.  Mgr."  Appellants  plead- 
ed as  a  defense  and  counterclaim  that  "their 
agents,  W.  B.  Payne  and  J.  H.  Swan,  ajh 
plied  to  W.  S.  Nettleshlp,  the  general  man- 
ager, to  store  about  3,000  barrels  of  apples, 
and  at  the  time  fully  explained  to  said  gen- 
eral manager  of  plaintiff  the  manner  in 
which  defendants  Intended  to  use  and  utilize 
said  space  in  said  storage;  explained  to  him 
that  defendants  were  apple  dealers  engaged 
in  buying  and  selling  fruit,  and  that  after 
storing  apples  in  the  space  so  leased  would 
expect  from  time  to  time,  as  they  sold  and 
removed  apples  from  the  space  so  leased,  to 
refill  said  space  during  the  storage  season 
with  other  apples;  that,  after  so  disclosing 
to  plalntliTs  general  manager  the  ipanner  In 
which  the  space  applied  for  would  be  used, 
the  said  manager  assented  to  such  use  of 
said  space  and  assured  defendant's  said 
agents  that  plaintiff  would  not  object  to 
such  use  of  such  space  by  defendants,  and 
that.  If  defendants  contracted  for  said  space, 
they  would  have  the  right  to  refill  the  same 
with  other  apples  as  often  as  they  might 
make  shipments  of  fruit  from  said  room; 
that  they,  said  defendants,  contract^  for 
said  cold  storage  space,  and  stored  therein 
from  2,800  to  8,000  barrels  of  apples,  and 
signed  the  written  order  set  forth  In  the 
complaint  in  reliance  upon  the  assurance  of 
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plalntUTs  agent  and  manager  that  defend- 
ants would  iiaTe  the  right  to  refill  with  ap- 
ples the  space  so  leased  from  time  to  time 
during  the  storage  season,  as  sales  and  ship- 
ments might  be  made  therefrom;  that,  in 
reliance  upon  such  assurance  of  plaintiff, 
they  purchased  and  had  In  dry  storage  oth- 
er apples  which  were  well  preserved  up  to 
a  date  long  subsequent  to  the  time  when  suf- 
ficient shipments  of  their  apples  in  cold 
storage  had  been  made,  so  as  to  admit  other 
apples  BO  held  by  them  outside  said  cold 
storage;  that  plalntift  refused  to  permit  de- 
fendants to  refill  such  space  with  other  ap- 
ples; that  defendants  had  on  hand  outside 
of  said  cold  storage  about  722  barrels  of  ap- 
ples which  they  could  and  would  have  plac- 
ed in  the  space  so  leased  from  plaintlfT  In 
cold  storage.  If  permitted  by  plaintiff  to  do 
so;  that,  after  being  denied  by  plaintiff  the 
right  to  refill  in  said  cold  storage  so  leased, 
the  apples  so  held  by  them  in  dry  storage, 
without  fault  on  their  part,  greatly  deterior- 
ated, whereby  defendants  were  damaged  in 
the  loss  of  apples  by  decay  and  in  the  in- 
ferior quality  of  those  thereafter  placed  up- 
on the  market  in  the  aggregate  sum  of 
$1,277^."  The  Jury  returned  a  verdict  In 
favor  of  appellee  on  peremptory  instruction 
of  the  court  for  the  full  amount  claimed. 
Judgment  was  rendered  on  the  verdict,  and 
an  appeal  was  taken  to  this  court 

In  testing  the  correctness  of  the  peremp- 
tory instruction  given  by  the  court,  we  must, 
of  course,  view  the  testimony  In  Its  strong- 
est light  most  favorable  to  appellants;  for, 
if  they  Introduced  testimony  sufficient  to 
warrant  a  verdict  In  their  favor,  the  case 
should  have  been  submitted  to  the  Jury. 
They  introduced  their  two  agents,  Payne  and 
Swan,  who  executed  the  contract  for  them, 
and  the  testimony  of  both  these  witnesses 
tended  to  establish  every  allegation  of  the 
defense  and  counterclaim.  We  are  of  the 
opinion  that  the  Issue  of  fact  should  have 
been  submitted  to  the  Jury  with  appropriate 
instructions. 

The  meaning  of  the  written  contract  is 
not  altogether  clear  whether  so  much  space 
was  rented  for  storage  purposes,  or  whether 
merely  the  given  number  of  barrels  was  to 
be  stored.  If  the  former  be  the  correct  In- 
terpretation, then,  of  course,  appellants  had 
the  right  to  refill  the  space  when  barrels 
were  removed,  subject  to  established  rules 
and  regulations.  But,  be  that  as  it  may,  the 
written  contract  Is  silent  as  to  what  the 
rules  and  regulations  were,  and  it  was  nec- 
essary to  resort  to  evidence  aliunde  to  as- 
certain what  they  were.  The  evidence  In- 
troduced by  appellee  shows  that  there  were 
printed  rules  and  regulations,  but  none  on 
the  question  at  issue.  The  most  that  Is 
shown  with  respect  to  the  practice  of  allow- 
ing customers  to  refill  space  Is  that  Instruc- 


tions were  given  to  the  manager  of  the 
plant  There  being  no  established  rule  or 
regulation  on  this  subject  which  was  brought 
to  the  attention  of  appellants  when  they  en- 
tered Into  the  contract  in  question,  the  state- 
ment and  verbal  agreement  of  the  manager 
who  executed  the  contract  for  appellee  had 
the  effect  of  establishing  a  regulation  gov- 
erning the  performance  of  this  contract 
The  manager  was  clothed  with  power  to  ex- 
ecute a  contract.  He  was  a  general  agent, 
and  In  contracting  with  appellants  he  stood 
In  the  place  of  his  principal,  and  the  latter 
cannot  be  permitted  to  deny  appellants  the 
privileges  which  were  held  out  to  them  as 
an  Inducement  to  enter  Into  the  contract 
The  written  contract  is  neither  varied  nor 
contradicted  by  the  parol  testimony  showing 
what  was  held  out  to  them  as  the  regula- 
tion governing  the  performance  of  the  con- 
tract The  testimony  merely  makes  certain 
that  which  the  face  of  the  contract  leaves 
uncertain  as  to  what  the  Intention  of  the 
contracting  parties  was.  McCarthy  v.  Mc- 
Arthnr,  69  Ark.  313,  63  S.  W.  5& 

We  do  not,  of  course,  undertake  to  decide 
what  the  facts  of  the  case  were,  but  there 
was  sufficient  evidence  Introduced  by  appel- 
lants to  warrant  a  submission  of  the  case 
to  the  Jury. 

Appellants  were  not,  however,  entitled  to 
recover  on  their  counterclaim,  or  as  a  de- 
fense to  reduce  appellee's  claim  more  than 
the  price  for  storing  the  722  barrels  of  ap- 
ples which  appellee  refused  to  allow  refilled 
into  the  storage  place.  Appellants  could  not 
augment  their  damage  by  allowing  the  ap- 
ples to  remain  out  of  cold  storage  because 
appellee  wrongfully  refused  to  permit  them 
to  put  them  In  cold  storage  without  further 
charge.  This  charge  for  cold  storage 
amounted  to  $361,  and.  If  the  Jury  bad  found 
In  favor  of  appellants,  they  would  have,  been 
entitled  to  that  much  and  no  more. 

If  appellee  will,  within  15  days,  remit  this 
much  of  the  amount  recovered,  the  Judg- 
ment will  be  affirmed;  otherwise,  it  will 
be  reversed,  and  the  case  remanded  for  new 
trial. 


MILLER  V.  HAMMOCK. 
(Supreme  Court  of  Arkansas.     Jan.  17,  1910.) 

Tbiai.  (S  237*)  —  Instbcctiows— Weight  of 

Evidence. 

A  charge  on  the  issue  of  the  authority  of 
an  agent  which  required  that  the  facts  be  suffi- 
ciently distinct  "to  leave  no  doubt"  about  the 
intention  of  plaintiff  is  erroneous,  as  a  pre- 
ponderance of  evidence  only  is  required. 

[Ed.  Xote.— For  other  caseB.  see  Trial,  Cent 
Dig.  t  548;    Dec.  Dig.  §  237.*] 

Appeal  from  Circuit  Court,  Saline  County ; 
W.  H.  E^ans,  Judge. 

Action  by  M.  E.  Hammock  against  Adelia 
Miller,    executrix.     From    a   Judgment   for 
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plaintiff,  defendant  appeals.     Reversed  and 
remanded  tor  new  trlaL 

W.  R.  Donbam,  tor  appellant  D.  M.  Clond, 
for  appellee. 

BATTIiEl,  3.  M.  EJ.  Hammock  brought  this 
action  against  A.  J.  Miller  to  recover  the  pos- 
session of  a  horse.  A.  J.  Miller  died  daring 
the  pendency  of  the  action,  and  it  was  re- 
vived against  Adella  Miller,  as  executrix  of 
his  last  will  and  testament 

J.  W.  Hammock  was  the  bnsband  of  the 
plaintiff.  He  sold  the  horse,  a  mare,  to  one 
Spann,  and  he  sold  her  to  A.  J.  Miller.  Evi- 
dence was  adduced  tending  to  prove  that 
the  husband  exercised  acts  of  ownership  over 
the  horse,  selling  her  at  one  time,  and  mort- 
gaging her  at  another,  and  that  he  offered 
her  for  sale.  The  wife  permitted  blm  to  use 
the  mare.  He  claimed  to  be  plaintiff's  agent, 
but  did  not  at  all  times  deny  his  authority 
to  sell,  and  acted  as  though  he  had  such  au- 
thority. To  what  extent  plaintiff  permitted 
blm  to  bold  himself  out  as  her  agent  as  to 
the  horse  is  not  certain. 

At  the  Instance  of  plaintiff,  the  conrt  in- 
structed the  Jury,  over  the  objection  of  the 
defendant,  in  part,  as  follows: 

"In  this  case  the  defendant  relies  on  cir- 
cumstances to  establish  that  the  plaintiffs 
husband  was  and  acted  as  her  agent  when 
the  alleged  trade  was  made  with  Spann.  Yoo 
are  therefore  instructed  that  the  facts  re- 
lied on  to  establish  an  agency  by  implicaticm 
must  be  suflSclently  distinct  to  leave  no  doubt 
about  the  intention  of  the  plaintlfTs  appoint- 
ing her  husband  as  her  agent  and,  unless 
you  believe  from  the  evidence  that  the  plain- 
tiff's husband  acted  as  her  agent  in  trading 
off  the  mare  In  controversy,  defendant  can- 
not recover  unless  you  should  further  find 
that  Mr.  Hammock  was  the  owner  of  the 
mare  in  controversy." 

The  Jury  returned  a  verdict  in  favor  of 
the  plaintiff.  Judgment  was  rendered  accord- 
ing to  the  verdict  and  the  defendant  ap- 
pealed. 

The  court  erred  in  giving  to  the  Jury  the 
Instruction  objected  to.  Facts  in  civil  cases 
are  not  required  to  be  proved  beyond  doubt 
but  by  the  preponderance  of  evidence. 

Reversed  and  remanded  for  a  new  trial. 


SEIXERS  V.  STATE. 

(Sapreme  Court  of  Arkansas.     Jan.  17,  1910.) 

1.  Cbimiwal   Law    (8   438*)  —  Doodickwtabt 
Evidence— Photogbaphs. 

In  a  homicide  case,  wherein  a  photograph 
purporting  to  show  the  situation  of  the  parties 
and  the  circumstances  and  conditions  of  the 
encounter  was  introduced,  an  eyewitness  testified 
that,  when  it  was  taken,  the  aarronndings  were 
unchanged,  and  she  placed  the  persons  before 
the  camera  so  as  to  correctly  represent  the  sit- 
uation and  attitude  of  the  parties.  The  pho- 
tographer testified  it  accurately  portrayed  the 


scene  as  pointed  ont  by  her,  except  that  he  re" 
touched  it  to  show  plainer  powder  marks  on 
the  fence.  Another  witness,  to  impeach  its 
accuracy,  said  he  saw  only  one  bullet  hole  in 
tiie  fence,  when  two  were  shown  in  the  photo- 
graph. Held,  that  the  court  properly  iwrmitted 
the  juiy  to  new  and  consider  it  with  the  other 
testimony. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Iaw,  Gent  Dig.  {  893;  Dec.  Dig.  i  438.*] 

2.  Cbivinai,  Law  (|  1171*)- TbiaI/— Miscoir- 

DUOT    of    COnNSEL    —    IHAFPBOFBIATE    KK- 
KABKB. 

A  conviction  will  not  be  reversed  for  little 
side  remarks  made  by  counsel  for  the  state  in 
the  presence  of  the  jury  to  accused  and  other 
witnesses  and  to  bis  counsel  entirely  inappropri- 
ate, but  not  such  as  to  influence  the  verdict. 

[Bid.  Note.— -For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3126,  3127;  Dec.  Dig.  i 
1171.*] 

3.  Witnesses   (|  383*)— Impeachment— Coh- 
TBADicTioN— Immaterial  Statement. 

In  a  homicide  cose,  wherein  defendant  call- 
ed a  brother  of  deceased  as  witness,  and  asked 
him  if  he  did  not  on  a  certain  occasion  pull 
a  pistol  out  of  his  pocket  and  say  that  it  was 
the  one  his  brother  shot  at  defendant  and  that, 
if  he  could  ^et  a  pop  at  him,  there  would  not 
be  any  trial  m  the  case,  and  be  denied  it,  there 
was  no  error  in  refusing  to  permit  defendant 
to  impeach  him,  as  the  witness  was  not  present 
at  the  killing  and  could  not  have  known  wheth- 
er or  not  ius  brother  had  a  pistol  on  that  oc- 
casion, or  shot  at  defendant,  so  that  the  state- 
ment was  immaterial. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §  1224;    Dec.  Dig.  {  383.*] 

4.  Criminal  Law  (g  829*)— Tbial— iNSTBno- 
TioNs— Requests. 

Error  cannot  be  predicated  on  the  refusal 
of  instructions  on  subjects  fully  covered  by  full 
and  accurate  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011 ;   Dec  Dig.  i  82».»] 

Appeal  from  Circuit  Court  Saline  County; 
W.  H.  Evans,  Judge. 

Jim  Sellers  was  convicted  of  voluntary 
manslaughter,  and  be  appeals.    Affirmed. 

W.  R.  Doubam  and  T.  6.  Mallay,  for  ap- 
pellant Hal  L.  Norwood,  Atty.  Gen.,  and 
Davis  &  Pace,  for  the  State. 

Mcculloch,  C.  J.  Appellant  was  Indict- 
ed for  the  crime  of  murder,  and  convicted 
of  voluntary  manslaughter.  On  the  former 
appeal  the  Judgment  was  reversed  (120  S. 
W.  840),  and  appellant  was  again  put  on 
trial  and  convicted  of  the  same  degree  of 
homicide.  He  again  appeals,  assigning  nu- 
merous errors. 

We  revised  the  case  before  on  account  of 
an  error  committed  by  the  trial  conrt  in  ad- 
mitting in  evidence,  without  its  accuracy  be- 
ing verified  by  the  testimony  of  any  wit- 
ness, a  photograph  purporting  to  show  the 
situation  of  the  parties  and  the  circum- 
stances and  conditions  connected  with  the 
fatal  rencounter  between  appellant  and  the 
deceased.  We  held,  however,  that  when  the 
accuracy  of  a  photograph  is  verified  by  the 
testimony  of  witnesses,  showing  that  it  faith- 
fully represents  the  objects  and  situations 
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portrayed,  It  la  admissible,  subject  to  Im- 
peachment  by  other  evidence.  In  the  second 
trial  the  accuracy  of  the  photograph  was 
dnly  established.  Mrs.  Lawbom,  mother  of 
the  deceased,  who  was  an  eyewitness  to  the 
tragedy,  testified  that,  when  the  photograph 
was  taken,  the  surroundings  were  unchanged, 
and  that  she  placed  the  persons  before  the 
camera  so  as  to  correctly  represent  the  situ- 
ation and  attitude  of  the  parties  to  the  fatal 
rencounter.  The  photogn^apber  was  Intro- 
duced as  a  witness,  and  he  testified  that  the 
photograph  accurately  portrayed  the  scene 
as  It  was  pointed  out  to  him  by  BIrs.  Law- 
bom, except  that  he  retouched  tbe  picture 
so  as  to  make  the  powder  marks  on  the 
fence  show  plainer.  The  testimony  of  an- 
other witness  tended  to  Impeach  the  accu- 
racy of  tbe  photograph  by  stating  that  he 
saw  only  one  bullet  hole  In  the  fence  at  the 
place  where  two  are  shown  In  the  photo- 
graph. The  testimony  as  to  these  alleged  in- 
accuracies went  to  the  jury  for  what  It  was 
worth,  and  did  not  render  the  photograph  in- 
admissible. The  court  properly  permitted 
the  Jury  to  Tlew  and  consider  It  in  connec- 
tion with  all  the  other  testimony  in  tbe  case. 

Various  acts  and  statements  of  special 
prosecuting  counsel,  made  during  the  prog- 
ress of  tbe  trial,  are  assigned  as  miscon- 
duct constituting  prejudicial  error.  We  have 
considered  each  assignment;  and,  while  we 
do  not  approve  the  remarks  made  by  coun- 
sel, we  fail  to  discover  anything  calculated 
to  prejudice  the  rights  of  appellant.  Tbe  al- 
leged misconduct  consisted  mainly  of  little 
Bide  remarks  made  by  counsel,  in  tbe  pres- 
ence of  tbe  Jury,  to  appellant  and  other  wit- 
nesses and  to  his  counsel  which  were  entire- 
ly inappropriate;  yet  we  reverse  judgments 
only  for  errors  substantially  calculated  to 
prejudice  the  rights  of  litigants,  and  not 
merely  for  misconduct  which  could  have  had 
no  Influence  on  the  jury  in  arriving  at  a  ver- 
dict 

Error  is  assigned  In  the  refusal  of  tbe 
court  to  permit  appellant  to  Impeach  tbe  tes- 
timony of  witness  Esco  Lawbom,  a  brother 
of  deceased,  by  proving  contradictory  state- 
ments of  the  witness.  It  is  conceded  that 
Esco  Lawbom  was  not  a  witness  to  tbe 
fatal  rencounter  between  bis  brother  and  ap- 
pellant, but  tbe  latter  called  him  as  a  wit- 
ness, and  asked  blm  the  following  question 
as  to  a  statement  alleged  to  have  been  made 
on  a  former  occasion:  "Did  you  not  pull 
this  pistol  out  of  your  pocket  on  that  occa- 
sion, and  say,  'This  is  the  pistol  that  my 
brother  shot  at  Jim  Sellers  with,  and,  If  I 
could  get  a  pop  at  him,  there  wouldn't  be 
any  trial  in  this  case?' "  He  replied  that  he 
did  not  make  the  statement,  and  appellant 
introduced  anotber  witness  to  impeach  him 
by  proving  that  be  did  make  it  As  tbe  wit- 
ness was  not  present  at  the  killing,  he  could 
not  have  known  whether  or  not  his  brother 


had  a  pistol  on  that  occasion,  or  shot  at  ap- 
pellant So  the  statement  was  immaterial. 
A  party  cannot  examine  a  witness  as  to  col- 
lateral, Immaterial  jnatters,  and  then  im- 
peach him  by  proof  of  contradictory  state- 
ments. Plunkett  T.  State,  72  Ark.  409,  82 
8.  W.  845. 

Appellant  complains  at  tbe  refusal  of  tbe 
court  to  give  instructions  which  he  reguest- 
ed  on  the  question  of  reasonable  doubt  and 
presumption  of  Innocence.  These  subjects 
were  fully  covered  by  other  full  and  accu- 
rate instructions  given  by  the  court  The  in- 
structions on  each  phase  of  the  case  were 
correct,  and  the  evidence  sustained  the  ver- 
dict 

Judgment  affirmed. 


CHICAGO,  B.  I.  ft  P.  RY.  CO.  v.  DYAL. 
(Supreme  Court  of  Arkansas.    Jan.  17,  1910.) 
Railboads  (J  482*) :- Setttno   Fire  — Evi- 
dence. 

Evidence  in  an  action  ogtunst  a  railroad 
company  for  setting  fire  held  snfficient  to  au- 
thorize a  finding  that  hot  journal  boxes  on  de- 
fendant's freight  car  set' fire  to  hay. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1730-1736;    Dec.  Dig.   i  482.»1 

Appeal  from  Circuit  Court,  St  Francis 
County ;  Hance  N.  Hutton,  Judge. 

Action  by  J.  T.  Dyal  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

T.  S.  Bugbee  and  Jno.  T.  Hicks,  for  appel- 
lant   S.  H.  Mann,  for  appellee. 

HART,  J.  This  iB  an  appeal  by  the  Chica- 
go, Rock  Island  ft  Pacific  Railway  Company 
from  a  Judgment  against  it  In  tbe  St.  Fran- 
cis circuit  court  in  favor  of  J.  T.  Dyal  for 
damages  alleged  to  have  been  sustained  by 
blm  on  account  of  property  destroyed  by 
fire,  which  was  caused  by  a  hot  journal  box 
on  one  of  defendant's  freight  cars.  The 
only  question  raised  by  the  appeal  is  as  to 
the  sufficiency  of  the  evidence  to  support  the 
verdict  In  other  words,  did  the  testimony, 
when  considered  in  its  most  favorable  light 
to  appellee,  warrant  the  jury  in  finding  that 
the  destruction  of  the  property  was  caused 
by  fire  from  the  journal  box  of  one  of  ap- 
pellant's freight  cars? 

The  evidence  on  tbe  part  of  the  appellant 
was  to  the  effect  that  four  empty  box  cars 
bad  been  picked  up  on  tbe  afternoon  of  Feb- 
raary  3,  1909,  at  Crow  Creek,  east  of  For- 
rest City,  and  about  IS  miles  distant  from 
tbe  scene  of  tbe  fire.  The  cars  were  taken 
into  the  train  between  3  and  4  o'clock  in  the 
afternoon  and  arrived  at  Goodwin  four 
hours  later.  Because  tbe  spur  track  at  Blos- 
som, where  the  cats  were  to  be  set  out,  was 
not  connected  at  tbe  west  end,  it  became  nec- 
essary to  push  the  four  cars  ahead  of  the 


•For  otlMT  CMM  see  lame  topic  and  McU«a  NUMBER  la  Deo.  A  Am.  Diss.  ISO?  to  daU,  A  Reporter  IndezM 


Digitized  by  VjOOQIC 


772 


124  SOUTHWESTERN  BEFORTBB. 


(Alfc 


engine,  and  In  this  way  the  engine  proceed- 
ed from  Goodwin  westward  to  Bloesom. 
When  the  train  reached  Blossom,  the  four 
cars  were  pushed  upon  the  spur  track 
against  a  loaded  car  already  on  the  track 
The  engine  then  backed  out  of  the  spur 
track  and  proceeded  westward  toward  Brink- 
ley. 

Aiq;>ellee  lived  at  Goodwin,  about  1%  miles 
east  of  Blossom  Switch.  A  few  minutes  be- 
fore 9  o'clock  p.  m.  of  the  day  the  four  emp- 
ty box  cars  were  placed  on  the  spur  track 
be  was  Informed  that  his  bam  or  hay  shed 
was  on  fire.  The  barn  was  on  the  south  side 
of  the  spur  track,  and  was  at  Its  nearest 
point  six  feet  from  the  spur  track.  A  car 
had  been  loaded  from  the  barn  on  that  day, 
and  loose  hay  was  scattered  along  the  pas- 
sageway In  the  barn,  and  from  the  door  of 
the  bam  to  the  spur  track.  When  appellee 
reached  tlie  barn,  the  barn  was  on  fire  all 
on  the  Inside,  extending  through  the  roof, 
and  the  flames  were  Jutting  out  of  the  door 
of  the  bam  next  to  the  spur  track.  The 
loose  hay  between  the  door  and  the  spur 
track  had  been  burned  away.  One  of  the 
empty  cars  had  been  placed  Immediately  In 
front  of  the  bam  on  the  east  track.  The 
west  journal  box  of  the  south  side  of  this 
car  was  burning,  and  the  car  itself  was  on 
fire  about  the  middle,  where  the  door  was. 
The  blaze  from  the  journal  box  was  six  or 
eight  Inches  high.  The  fire  on  the  side  of 
the  car  was  from  two  to  four  feet  from  the 
journal  box.  The  journal  boxes  on  the  car 
east  of  this  car  were  not  on  fire;  but  the 
journal  box  on  the  east  end,  on  the  south 
side  of  the  car  next  east,  was  on  fire.  In 
other  words,  the  four  empty  cars  were  plac- 
ed on  the  spur  track  as  follows:  One  in 
front  of  the  door  of  the  barn,  and  one  west 
and  two  east  of  it;  and  the  journal  boxes 
that  were  on  fire  were  on  the  car  in  front 
of  the  bam  and  on  the  extreme  east  end. 

The  theory  of  the  appellant  Is  that  the 
journals  caught  on  fire  from  the  barn,  and 
that  of  appellee  Is  that  the  bam  caught 
from  the  journal  boxes.  The  Journal  boxes 
are  packed  with  waste  saturated  In  oil  to 
keep  them  from  getting  hot  from  the  fric- 
tion of  the  moving  train.  Appellant's  wit- 
nesses aay  they  never  saw  a  journal  box  on 
an  empty  car  catch  on  fire  In  going  a  dis- 
tance of  18  miles;  'but  the  testimony  shows 
that  the  cars  in  question  were  next  to  the 
engine,  and  remained  attached  to  It  while 
the  switching  was  being  done  at  the  various 
stations  along  the  route.  Then,  too,  the  cars 
bad  been  on  the  side  track  at  Crow  Creek 
for  several  days  before  they  were  picked 
up;  and  the  testimony  shows  that  In  such 
cases  a  part  of  the  packing  is  often  taken 
from  the  journals,  in  which  event  they  more 
easily  become  hot  It  is  trae  that  the  train 
crew  say  that  the  boxes  were  not  hot,  be- 
cause. If  such  had  been  the  case,  they  would 


have  seen  the  flames,  or  would  have  smelt 
the  odor  from  the  burning  waste;  but  it 
does  not  necessarily  follow  that  the  journals 
were  not  hot  The  witnesses  may  have  been 
mistaken.  They  had  nothing  to  do  at  Blos- 
som Spur  but  to  set  out  the  cars.  Doubtless 
they  were  In  a  hurry,  and,  not  anticipating 
that  the  journals  would  become  hot  did  not 
notice  the  flame,  and  the  wind,  being  from 
the  south,  may  have  carried  the  odor  from 
them.  Besides,  the  evidence  shows  that  the 
journal  boxes  are  kept  closed,  except  when 
they  are  left  open  for  the  purpose  of  putting 
out  fire  In  them,  or  placing  packing  and  oil 
in  them.  The  journal  boxes  that  were  on 
fire  were  hoth  open,  and  no  explanation  of 
that  fact  is  made  by  appellant  While  the 
evidence  is  not  very  satisfactory,  it  is  suffi- 
cient to  fairly  warrant  the  conclusion  that 
the  fire  did  not  originate  from  some  other 
cause,  and  the  jury  might  have  drawn  the 
inference  from  all  the  facts  and  circum- 
stances adduced  in  evidence  that  the  journal 
boxes  became  hot  enough  to  set  on  fire  the 
loose  hay  under  it  which  acted  as  a  fuse 
to  carry  the  fire  to  the  bam. 
The  judgment  will  be  affirmed. 


GEESHNER  ▼.   SOOTT-MATER  COMMIS- 
SION CO. 

(Supreme  Court  of  Arkansas.    Jan.  17,  1910.) 

1.  Appeai,  awd  (Ebbob  (i  1002*)— Review- 
Verdict— CoNHXicTiNG  Evidence. 

Where  the  testimony  sharply  conflicts,  and 
there  is  evidence  to  sustain  the  verdict  it  will 
not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Frror,  Cent  Dig.  {{  3935-3&3T;  Dec  Dig.  { 
1002.  •] 

2.  PaBTNEBSHIP     (t     87*)  —  REtATION     AS     TO 

Thibd  Persoit— Holding  Oct  as  Pabtneb. 
The  doctrine  that,  before  one  can  exact  pay- 
ment from  one  holding  himself  out  as  a  part- 
ner, he  must  show  that  he  extended  credit  on 
the  faith  of  the  acts  and  conduct  of  such  al- 
leged partner,  and  exercised  due  diligence  to 
ascertain  the  true  facts,  is  inapplicable  where 
defendant  directly  and  aflSrmatively,  either  by 
won!  or  deed,  holds  himself  out  to  plaintiff  as 
a  iMirtner,  and  induces  him  to  extend  credit  on 
the  faith  of  such  representation. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §S  37,  62;   Dec.  Dig.  i  37.«] 

3.  Pabtnebship  (S  38*)  —  Relation  as  to 
Thibd  Persons— Puttino  Out  Repobt  of 
Pabtnebship. 

When  one  puts  out  a  report  that  he  is  a 
partner,  he  will  be  liable  to  all  selling  goods 
to  the  firm  on  the  faith  thereof. 

[Eld.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §  53 ;   Dec.  Dig.  |  38.*] 

4.  Pabtnebship  (|  256*)  —  Relation  as  to 
Thibd  Persons— Holding  Out  as  Copabt- 
KEB  —  Continuance  of  Relation  —  Pbb- 

SUKPTION. 

When  one  holds  himself  out  as  a  partner, 
those  who  deal  with  the  firm  on  the  laith  of 
such  representation  are  entitled  to  act  on  the 
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premmption  fhat  the  relationship  continnes  till 
notice  ia  given  of  its  discontinuance. 

ISa.  Note.— For  other  cases,  see  Fartneishlp, 
Cent  Dig.  I  580;  Dec.  Dig.  I  2S&.*] 

a.  Pabtnkbship    (§    60*)— 'Action    AoiUNSi 

PAirrNEB— COMPETEHOT  OF  BviDKNCB. 

In  an  action  for  goods  sold  to  a  firm  in  re- 
liance on  defendant  having  held  himself  ont  as 
a.  partner,  both  parties  introdnced  testimony  as 
to  bow  the  firm  ousiness  was  operated,  and  de- 
fendant introdnced  testimony  as  to  how  firm 
funds  were  deposited  In  a  bank  and  decked  oat, 
and,  on  cross-ezamlnation  of  the  two  confessed 
members  of  the  firm.  It  was  shown  without  oi>- 
jection  that  they  gave  plaintiff  a  check  before 
their  store  was  destroyed  by  fire,  and  there- 
after they  withdrew  all  the  funds  from  the  bank 
before  it  was  paid.  Held,  that  it  was  proper 
to  refuse  to  strike  out  the  testimony  as  to  the 
withdrawal  of  funds,  as  it  was  competent  to  con- 
tinue the  examination  as  to  the  condition  of  the 
bank  account  up  to  its  conclusion,  and  to  show 
what  became  of  it  after  the  fire. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  |  78;   Dec  |  50.»] 

6k  jubt  ({  87*)— dlsquauficatiow  of  jukob 
—Interest  in  Result  of  Tbial. 

Though  a  juror  asserts  that  his  direct  in- 
terest in  the  result  of  the  trial  will  not  influence 
his  judgment,  the  law  presumes  him  to  be  under 
a  disqualifying  bias,  and  public  policy  forbids 
him  to  sit  notwithstanding  his  avowal. 

[Eld.  Note. — For  other  cases,  see  Jnry,  Cent. 
Dig.  I  407;   Dec.  Dig.  t  87.*] 

7.  New  Tbial  (J  S4*)— DiSQUAunoATioR  or 
JtjROB— Discovert— DiLiOENCE  o»  Object- 
ing Pabtt. 

When  objection  is  made  to  a  juror  after 

verdict  for  the  first  time,  the  objecting  party 

must  show  due  diligence  to  discover  the  dis- 

qnalification. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 

Cent.  Dig.  K  112-114;   Dec.  Dig.  |  64.*] 

&  Appeal  and  Error  (|  978*)— Discretion 
OF  Coubt— Objection  to  Jcbob  Afteb  Veb- 

PICT. 

When  objection  to  a  Juror  is  made  after 
a  verdict  for  the  flist  time,  it  becomes  to  some 
extent  a  matter  of  discretion  whether  or  not 
the  verdict  should  be  set  aside;  and,  when  no 
fraud  or  collusion  of  the  successful  party  is 
shown,  an  order  denying  new  trial  will  not  be 
disturbed  on  appeal. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3867;    Dec.  Dig.  i  97a*] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Jas.  H.  Stevenson,  Judge. 

Action  by  the  Scott-Mayer  Conunlssion 
Company  against  A.  Oershner.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

H.  H.  Myers  and  Wiley  &  Clayton,  for  ap- 
pellant Morris  M.  Cobn,  L.  E.  Hinton,  and 
Robert  W.  Irwin,  for  appellee. 

Mcculloch,  C.  J.  This  is  an  action  In- 
stituted by  the  Scott-Mayer  Commission  Com- 
pany against  A.  Gershner  on  a  verified  ac- 
count for  merchandise  sold  and  delivered  by 
plaintiff  to  the  firm  of  Gerstaner  &  Rosenthal, 
of  which  defendant  is  alleged  to  be  a  mem- 
ber. Plaintiff  also  contends  that,  even  If 
defendant  was  not  a  member  of  said  firm,  he 
held  himself  ont  to  plaintiff  as  such.    The  is- 


sues were  tried  before  a  jury,  and  a  verdict 
and  judgment  resulted  in  favor  of  plaintiff. 

Defendant's  first  insistence  is  that  there  is 
not  sufiSdent  evidence  to  sustain  the  verdict 
There  is  a  sharp  confilct  in  the  testimony, 
and  we  are  of  the  opinion  that  there  is 
enough  to  sustain  the  verdict  on  both  is- 
sues. No  useful  purpose  is  to  be  served  by 
detailing  the  various  circumstances  of  the 
conduct  and  statements  of  defendant  which 
tend  in  varying  degree  to  sustain  the  finding 
that  he  was,  in  fact,  a  member  of  said  firm, 
and  that  he  held  himself  ont  to  plaintiff  as 
such.  Defendant  and  his  son,  who  was  a 
member  of  said  firm,  and  I.  £).  Rosenthal, 
another  member,  all  testified  positively  that 
defendant  was  not  a  member;  but  the  jury 
rejected  their  testimony  and  found  from  the 
other  facts  and  drcumstances  proved  that 
he  was  a  member,  or  that  be  held  himself  out 
to  the  plaintiff  as  a  member  of  the  firm.  We- 
cannot  say  that  there  was  no  evidence  to 
sustain  the  finding. 

The  case  was  submitted  <ai  the  fodowing 
instructions,  the  last  being  one  requested  by 
defendant: 

"If  the  defendant  Oershner  held  himself 
ont  by  words  or  acts  to  the  plaintiff  or  to 
its  agent  to  be  a  member  of  the  firm  of  Gersh- 
ner &  Rosenthal,  or  the  owner  of  the  busi- 
ness conducted  In  that  name,  and  the  plain- 
tiff sold  goods  to  said  business  for  which  it 
is  'now  Indebted  to  the  plaintiff,  upon  the 
faith  of  said  acts  of  defendant,  then  the  de- 
fendant is  estopped  to  deny  such  matters, 
and  you  will  find  for  the  plaintiff." 

"If  you  find  for  the  plaintiff  under  the  pre- 
ceding Instruction,  you  will  find  in  its  favor 
for  the  amount  of  its  account  which  you  may 
find  was  owing,  together  with  interest  there- 
on from  date  of  maturity  and  demand  at  the 
rate  of  6  per  cent  per  annum." 

"Although  the  plaintiff  sold  goods  and 
charged  them  on  its  books  to  Gershner  & 
Rosenthal,  it  might,  if  it  chose  to  do  so^ 
bring  its  suit  against  any  one  or  all  of  the 
members  of  said  firm,  and  if  from  the  evi- 
dence you  find  that  A.  Gershner  was  the  own- 
er of  the  business  done  in  the  name  of  Gersh- 
ner &  Rosenthal,  or  was  a  member  of  said 
firm,  then  it  was  a  legal  right  of  the  plain- 
tiff to  sue  the  said  defendant." 

"Before  the  plaintiff  can  recover  In  this 
case,  he  must  prove  by  a  preponderance  of  the 
evidence  that  A.  Gershner  was  actually  a 
partner  of  the  firm  of  Gershner  &  Rosenthal, 
or  that  he  held  himself  ont  to  plaintiff  as  a 
partner  in  that  firm,  and  that  plaintiff  ex- 
tended the  credit  to  the  firm  on  the  strength 
of  such  holding  out,  if  any  is  shown  by  a 
preponderance  of  the  testimony,  and  the  bur- 
doi  of  proof  is  on  plaintiff  to  show  these 
facts  which  are  necessary  to  a  recovery." 

The  court  refused  to  give  the  following 
instruction  requested  by  defendant,  and  this 
ruling  of  the  court  is  assigned  as  error:  "You 
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are  Instrncted  that  It  was  the  doty  of  the 
plaintiff  at  the  time  he  extended  the  credit 
to  Gershner  &  Roaenthal  to  use  due  diligence 
to  ascertain  who  composed  the  firm — that  Is 
to  say,  snch  diligence  and  make  such  Inqui- 
ries as  an  ordinarily  prudent  business  man 
would  make  under  similar  circumstances — 
and.  If  yon  believe  from  the  testimony  that 
defendant  was  not  actually  a  partner  in  the 
Arm  of  Oershner  &  Rosenthal  and  that  the 
use  of  such  diligence  by  plaintiff  would  have 
ascertained  that  fact,  then  you  will  find 
for  the  defendant"  Counsel  dte  authorities 
holding  that  a  person  who  relies  on  acts  and 
conduct  of  another  which  amount  to  holding 
himself  out  as  a  member  of  a  partnership 
must  show  that  he  extended  credit  on  the 
faith  of  such  reliance  and  exercised  due  dil- 
igence to  ascertain  the  true  facts  before  he 
can  exact  payment  from  the  person  so  hold- 
ing himself  out  as  a  partner.  Herman  Kahn 
Co.  V.  Bowden,  80  Ark.  23,  96  S.  W.  126.  But 
this  doctrine  is  not  applicable  against  one  to 
whom  a  representation  of  partnership  Is  di- 
rectly made  by  act  or  word.  When  a  person 
directly  and  affirmatively,  either  by  word  or 
deed,  holds  himself  out  to  another  as  a  part- 
ner, and  thereby  Induces  him  to  extend  credit 
to  the  partnership  on  the  faith  of  such  rep- 
resentation, he  cannot  shield  himself  from  lia- 
bilities behind  the  failure  of  the  party  to  as- 
certain the  true  facts.  And,  when  a  party 
puts  out  a  report  that  he  Is  a  partner,  he  will 
be  liable  to  all  those  selling  goods  to  the  firm 
on  the  faith  of  such  report  Herman  Kahn 
Co.  V.  Bowden,  supra,  and  cases  therein  cited. 
When  a  person  holding  himself  out  as  a  co- 
partner, those  who  deal  with  the  firm  on  the 
faith  of  such  representation  are  entitled  to 
act  on  the  presumption  that  the  relationship 
continues  until  notice  of  some  kind  is  given 
of  Its  discontinuance. 

It  Is  contended  that  prejudicial  error  was 
committed  by  the  court  in  its  refusal  to  strike 
out  certain  testimony  in  relation  to  with- 
drawal of  funds  from  the  bank  by  Gershner 
&  Rosenthal  after  their  store  was  destroyed 
by  fire.  They  gave  plaintiff  a  check  for 
$400  shortly  before  the  fire  occurred,  and 
after  the  fire  they  withdrew  all  the  funds 
from  the  bank  before  the  check  was  paid.  No 
objection  was  made  to  the  testimony  when  it 
was  elicited  on  the  cross-examination  of  Na- 
than Oershner  and  Rosenthal,  but  after- 
wards defendant  asked  the  court  to  exclude 
it  Both  parties  introduced  testimony  as  to 
how  the  business  was  operated,  and  defend- 
ant Introduced  testimony  as  to  how  the  funds 
were  deposited  in  bank  and  checked  out 
The  above  testimony  came  out  on  cross-exam- 
ination, as  already  stated,  and  was  not  ob- 
jected to.  We  think  it  was  competent  to  con- 
tinue the  examination  as  to  the  condition  of 
the  bank  account  up  to  its  conclusion,  and  to 
show  what  became  of  the  account  after  the 
fire,  against  which   the  unpaid  check  given 


to  plaintiff  had  beoi  drawn.  We  diacovex  no 
prejudicial  error. 

Another  ground  set  forth  In  the  motion  for 
new  trial  is  that  C.  K.  Ldncoln,  one  of  the 
trial  Jurors,  was  Interested  in  the  result  of 
the  trial,  in  that  he  was  an  officer  and  stock- 
holder in  a  corporation  which  was  a  creditor 
of  Gershner  &  Rosenthal  at  the  time.  Plain- 
tiff filed  a  response  setting  forth  that  it  had 
no  information  nntll  the  motion  for  new  trial 
was  filed  that  the  corporation  named  was 
a  creditor  of  Gershner  &  Rosenthal ;  and  also 
filed  the  affidavit  of  Juror  Uncoln  stating 
that  when  he  was  selected  as  a  Juror,  and 
during  his  service  as  snch,  he  did  not  recall 
to  mind  the  fact  that  his  corporation  was  a 
creditor.  No  questions  were  asked  the  juror 
as  to  his  interest  in  the  outcome  of  the  trial, 
and  no  diligence  is  shown  to  have  been  ex- 
ercised by  defendant  In  ascertaining  whether 
or  not  the  juror  was  Interested.  His  son 
and  son-in-law,  Nathan  Gershner  and  I.  EL 
Rosenthal,  the  two  confessed  members  of  the 
firm,  were  present  at  the  trial,  and  knew, 
not  only  that  the  corporation  named  was  a 
creditor  of  the  firm,  but  also  that  Juror 
Lincoln  was  Interested  in  the  corporation. 
Though  a  juror  asserts  that  his  direct  Inter- 
est In  the  result  of  the  trial  wUl  not  Influence 
his  judgment  the  law  presumes  him  to  be 
under  a  disqualifying  bias,  and  public  policy 
forbids  that  he  sit  as  a  juror,  notwith- 
standing his  avowal.  Railway  Co.  v.  Smith, 
60  Ark.  221,  29  S.  W.  752.  But,  when  objec- 
tion is  made  to  a  juror  after  the  verdict 
for  the  first  time,  due  diligence  to  discover 
the  disqualification  must  be  shown  by  the  ob- 
jecting party  At  that  stage  of  the  case  it 
becomes  to  some  extent  a  matter  of  discretion 
with  the  trial  court  as  to  whether  or  not  the 
verdict  shall  be  set  aside;  and,  when  th»e 
Is  no  fraud  Intended  or  wrong  done  or  col- 
lusion on  the  part  of  the  successful  party, 
it  Is  not  reversible  error  for  the  trial  court  to 
refuse  to  set  aside  the  verdict.  Fain  v.  Good- 
win, 35  Ark.  100;  Shlnti  v.  Tucker,  37  Ark. 
580. 

We  find  no  prejudicial  error  in  the  record, 
and  the  Judgment  is  affirmed. 


TERRB  NOIR  DRAINAGE  DIST.  No.  3  r. 

THORNTON  et  al. 
(Supreme  Court  of  Arkansas.     Jan.  17,  1910.) 

1.  Dbatns  (5  28*)— Drainage  Districts— Es- 
tablishment— Petition. 

Under  Kirby's  Dig.  IS  1414,  1415,  confer- 
ring on  the  county  court  power  to  construct 
drainage  ditches  when  the  same  shall  be  con- 
ducive to  the  public  health,  convenience,  or  wel- 
fare, or  will  be  of  public  utility,  and  providing 
that  the  court  shall  establish  the  ditch  on  peti- 
tion of  landowners  setting  forth  the  necessity 
therefor,  with  a  general  description  of  the  pro- 
posed ditch,  the  jurisdiction  of  the  county  court 
1$  special  and  exorcised  in  a  special  manner,  and 
the  petition  must  allege  the  essential  facts  re- 
quired ;    yet  a  petition  which  states  the  essen- 
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tUl  facta  from  which  the  court  may  find  that 
the  proposed  ditch  will  be  conducive  to  the  pub- 
lic health,  coiiTenlence,  or  welfare,  or  will  be 
a  public  ntilitr,  ia  aofflcient,  though  the  alle- 
gationa  of  the  petition  do  not  follow  the  lan- 
xoage  of  the  statute. 

[E^d.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  20-23;   Dec.  Dig.  {  2&*] 

2.  Dbaiks  (J  28*>— Dbainaoe  Distbiots— Bs- 
TABUSHMENT— Petition. 

A  petition  for  the  construction  of  a  drain- 
age ditch  by  altering,  widening,  or  straighten- 
ing a  stream  for  25  miles,  which  alleges  that 
the  stream  is  croolied,  that  the  adjacent  lands 
are  subject  to  frequent  overflows,  that  the  im- 
proTement  is  necessary  to  drain  the  adjacent 
land,  and  which  gives  the  starting  point,  route, 
and  terminus  of  the  proposed  improvement,  is 
sufficient  within  Kirby's  Dig.  iS  1414,  1415, 
authorizing  the  county  court  to  construct  a 
ditch  when  the  same  shall  be  conducive  to  the 
health,  convenience,  or  welfare  of  the  public  or 
when  it  will  be  a  public  utility,  on  petition  of 
the  landowners  setting  forth  the  necessity  there- 
for, eta 

[Ed.  Note.— For  other  Cfises,  see  Drains,  Cent. 
Dig.  H  20-23;    Dec  Dig.  t  2a*] 

8.  Dbains  (S  25*) —Establishment— Statd- 

TOBT   PBOCEEDINOa. 

Where  the  judgment  of  the  county  court  in 
proceedings  for  the  construction  of  a  drain  set 
forth  the  petition  therefor,  and  found  that  it 
stated  a  necessity  for  the  proposed  improve- 
ment and  designated  the  starting  point,  route, 
and  terminus,  and  the  viewers  appointed  to  make 
a  preliminary  survey,  reported  that  the  pro- 
posed improvement  was  necessary,  and  would  be 
conducive  to  the  public  health,  convenience,  and 
welfare,  and  the  court  found  in  favor  of  the 
improvement  and  recited  the  facts  in  its  judg- 
ment, the  statute  relating  to  the  establishment 
of  drains  was  substantially  complied  with,  which 
was  all  that  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  me*  17;   Dec.  Dig.  §  25.»] 

Appeal  from  Circuit  Court,  Clarlt  County; 
Jacob  M.  Carter,  Judge. 

Petition  for  the  establishment  of  a  drain- 
age district  resulting  In  the  establishment 
of  the  Terre  Noir  Drainage  District  No.  3,  In 
which  G.  8.  Thornton  and  another  filed,  on 
appeal  to  the  circuit  court,  a  demurrer  to  the 
jurisdiction  of  the  court  From  a  Judgment 
sustaining  the  demurrer,  the  district  appeals. 
Reversed  and  remanded. 

Callaway  ft  Huie,  for  appellant  W.  E. 
Hemingway,  E.  B.  Kinsworthy,  Jno.  B. 
Bradley,  Jno.  H.  Crawford,  and  Jas.  H. 
Stevenson,  for  appellees. 


HART,  J.  This  is  an  appeal  by  the  Terre 
Nolr  Drainage  District  Now  8  from  a  Judg- 
ment of  the  Clark  circuit  court  The  pro- 
ceedings were  commenced  in  the  Clarlc  coun- 
ty court,  where  the  Judgment  was  in  favor 
of  appellant  Upon  appeal  to  the  circuit 
court,  C.  S.  Thornton,  St  Louis  Iron  Moun- 
tain &  Southern  Railway  Company,  and  oth- 
ers filed  a  demurrer  to  the  Jurisdiction  of 
the  court 

The  basis  of  the  proceedings  was  a  peti- 
tion filed  in  tbe  county  court  which,  omit- 


ting the  style  of  the  conrt  and  the  signa- 
tures to  it.  Is  as  follows:  "We,  the  under- 
signed petitioners,  respectfully  state  that 
Terre  Noir  creek,  running  through  Clark 
county,  is  a  very  tortuous  stream,  and,  by 
reason  thereof,  the  greater  portlcm  of  tbe 
land  lying  thereon  and  adjacent  thereto  is 
subject  to  frequent  and  violent  overflows, 
and  especially  that  part  between  tbe  points 
hereinafter  mentioned;  that  we  desire  said 
stream  altered,  widened,  and  straightened 
for  the  purpose  of  properly  draining  the 
lands  lying  thereon  ^nd  I>etween  the  points 
hereinafter  mentioned;  that  said  proposed 
altering,  widening,  or  straightening  of  said 
stream  Is  to  be  done  by  ditch  or  ditches  and 
excavations  of  necessary  depth,  size,  and  di- 
mensions to  aid  In  promptly  carrying  off  the 
waters  of  said  stream  during  overflows;  that 
said  proposed  work  is  to  begin  about  the 
southeast  corner  of  section  6,  township  8 
south,  range  21  west,  and  running  in  a  south- 
easterly direction  with  the  general  course  of 
said  stream,  through  township  8  south, 
range  21  west,  and  townships  8  and  &  south, 
range  20  west,  and  townships  9  and  10  south, 
range  19  west,  and  township  10  south,  range 
18  west  to  «•  near  the  point  where  said 
stream  empties  Into  the  Little  Missouri  riv- 
er. In  section  35,  township  10  south,  range 
18  west,  as  aforesaid;  making  said  propos- 
ed Improvement  covering  a  distance  of  about 
25  miles  In  length;  that  we  are  the  owners 
of  land  liable  to  be  affected  by  or  assessed 
or  reassessed  for  the  construction  of  same; 
that  it  Is  desired  that  bonds  be  issued  for 
the  purpose  of  making  said  improvement 
Wherefore  we  .piray  the  court  that  said 
stream  I>e  straightened,  altered  and  Improv- 
ed as  aforesaid;  that  all  proper  and  neces- 
sary orders  be  made  and  entered  by  this 
court  for  the  purpose  of  carrying  out  said 
proposed  Improvement  as  provided  by  sec- 
tions 1414,  1415,  1416,  et  seq.,  and,  as  amend- 
ed, of  Kirby's  Digest  of  the  Statutes  of  Ar- 
kansas." 

Section  1414  of  Kirby's  Digest  confers  up- 
on the  county  court  power  to  cause  to  be 
constructed  a  ditch  "when  the  same  shall 
be  conducive  to  the  public  health,  conven- 
ience or  welfare,  or  when  the  same  will  b« 
of  public  utility  or  benefit"  Section  1415 
provides  that  the  court  shall  establish  the 
ditch  when  a  petition  of  a  designated  number 
of  landowners  setting  forth  the  necessity 
therefor,  with  a  general  description  of  the 
proposed  ditch  shall  be  filed  with  the  coun- 
ty clerk.  In  construing  similar  sections  of 
a  former  drainage  act,  the  court  In  the  cases 
of  St  Louis  Iron  Mountain  &  Southern  Ky. 
Co.  T.  Dudgeon,  64  Ark.  106,  40  S.  W.  786. 
and  Grlbbs  ▼.  Benedict,  64  Ark.  555,  44  S. 
W.  707,  held,  that  tbe  Jurisdiction  of  the 
county  court  Is  special  and  Is  to  I>e  exercised 
in  a  special  manner,  and  for  that  reason 
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that  the  petition  mnst  set  out  all  the  easen- 
tlal  facta  required  by  the  statute.  The  ne- 
cessity contemplated  by  section  1415  of  the 
Digest  la,  as  shown  by  section  1414,  that  the 
proposed  ditch  shall  be  conducive  to  the  pub- 
lic health,  convenience,  or  welfare,  or  will 
be  of  public  utility  or  benefit  It  is  true 
that  the  allegations  of  the  petition  do  not 
follow  the  exact  language  of  the  statute; 
but  the  essential  facts  are  stated,  and  It  la 
from  these  facts  that  the  court  must  find 
that  the  proposed  ditch  will  be  "conducive 
to  the  public  health,  convenience  or  welfare" 
or  wUl  be  "of  public  utlUty  or  benefit" 

The  petition  states  that  the  proposed  Im- 
provement is  the  "altering,  widening,  or 
straightening"  of  a  stream  for  the  distance 
Of  25  miles;  that,  because  the  stream  is 
crooked,  the  land  adjacent  thereto  is  subject 
to  frequent  and  violent  overflows;  and  that 
the  Improvement  is  necessary  to  drain  the 
adjacent  lands,  and  to  carry  off  the  water 
during  overflows.  The  starting  point,  route, 
and  terminus  of  the  proposed  Improvement 
Is  set  out  In  the  petition.  It  Is  manifest  that 
the  effect  of  these  frequent  overflows  will 
cause  the  low  lands  to  be  flUed  with  water, 
and  thus  become  swamps  and  marshes,  and 
that  the  proposed  Improvement  will  relieve 
these  low  lands  of  their  stagnant  water.  The 
result  will  be  to  prevent  disease  and  open  up 
for  use  a  large  body  of  land,  25  miles  in 
length.  The  length  of  the  proposed  improve- 
ment shows  the  extent  of  the  area  to  be 
drained,  and  Is  indicative  of  Its  public  char- 
acter. In  our  Judgment  this  was  in  substan- 
tial compliance  with  the.  statuory  require- 
ment; and  a  substantial  compliance  with 
the  statute  is  sufllcient  Cribbs  v.  Benedict, 
supra. 

The  order  or  Judgment  of  the  county  court 
sets  forth  In  extenso  the  petition,  and  flnds 
that  It  states  the  necessity  of  said  proposed 
Improvement,  and  it  designates  the  start- 
ing point,  route,  and  terminus;  and  viewers 
were  appointed  to  make  a  preliminary  sur- 
vey and  ascertain  whether  it  will  be  condu- 
cive to  the  public  health,  convenience,  or 
welfare.  They  reported  that  the  proposed 
Improvement  was  necessary,  and  that  it 
would  be  conducive  to  the  public  health, 
convenience,  and  welfare;  and  the  court 
found'  from  the  report  in  favor  of  making 
said  improvement,  and  these  facts  were  re- 
cited in  its  Judgment  This  was  a  substan- 
tial compliance  with  the  statute,  and  a  sub- 
stantial compliance  as  we  have  seen  is  all 
that  is  necessary.  Cribbs  v.  Benedict,  su- 
pra; Chapman  &  Dewey  Land  Co.  v.  Wilson, 
120  S.  W.  391. 

Therefore,  the  circuit  court  erred  In  sus- 
taining the  demurrer  to  the  petition,  and  the 
Judgment  is  reversed  and  the  cause  remand- 
ed for  further  proceedings  not  inconsistent 
with  this  opinion. 


PARAGOULD  &  M.  R.  OO.  v.  SMITH. 

(Supreme  Court  of  Arkansas.     Jan.  17,  1910.) 

1.  evioence  ({  584*)— weiomno  evioknce — 
Cbeoibilitt. 

The  falsity  of  testimony  may  be  determin- 
ed by  all  the  facta  and  circumstancea  proved, 
though  it  is  not  directly  contradictory. 

[Bd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |  2131;    Dec.  Dig.  {  594.*] 

2.  Patuent  (I  38*) — Intention  oi  Pasties. 

Where  there  are  two  separate  accounts  be- 
tween the  parties,  the  application  of  a  pay- 
ment which  could  l>e  applied  to  either  account 
ia  determined  by  the  intention  of  the  parties. 

[£2d.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  {  99;    Dec  Dig.  i  36.*] 

3.  Payment  (}  75*)  —  Suiticienct  of  Evi- 
dence. 

In  an  action  for  work  done  for  defendant, 
in  wbich  he  claimed  that  a  payment  made  by 
another,  for  whom  plaintiff  bad  also  worked,  and 
who  made  special  payments  on  defendant's  ac- 
count as  well  as  his  own,  was  made  on  defend- 
ant's account  so  as  to  discharge  its  indebtedness 
to  plaintiff,  evidence  held  to  sustain  a  finding 
that  the  payment  was  made  on  the  account  of 
such  other,  and  not  of  defendant 

(Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  |  239;   Dea  Dig.  g  75. •] 

Appeal  from  Circuit  Court  Mississippi 
County;  Flrank  Smith,  Judge. 

Action  by  D.  A.  Smith  against  the  Para- 
gould  &  Memphis  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

3.  H.  Bradley  and  M.  P.  Huddleston,  for 
appellant  T.  A.  Turner  and  Taylor  &  Little, 
for  appellee. 

FRAUENTHAL,  J.  This  was  an  action 
instituted  by  D.  A.  Smith,  who  was  the 
plaintiff  below,  to  recover  the  sum  of  $2,110 
for  work  done  for  the  defendant  The  de- 
fendant pleaded  payment. 

The  defendant  by  written  contract  employ- 
ed the  plaintiff  to  clear  and  grade  187  sta- 
tions of  its  right  of  way  and  agreed  to  pay 
him  therefor  $10  per  station;  and  later  it 
employed  blm  to  make  2,000  ties  for  which 
It  agreed  to  pay  12  cents  per  tie.  It  was  ad- 
mitted that  the  plaintiff  had  performed  all 
this  work.  The  defendant  was  engaged  in 
building  to  its  main  line  of  railroad  a  spur 
track  which  extended  to  a  large  body  of  tim- 
ber land,  and  which  was  owned  by  the  De- 
catur Egg  Case  Company,  a  foreign  corpora-  ■ 
tlon  with  its  domicile  at  Decatur,  Ind.  A 
short  time  after  entering  into  the  above  con- 
tracts with  the  defendant,  the  plaintiff  en- 
tered into  a  contract  with  eald  Decatur  Egg 
Case  Company  by  which  he  agreed  to  do  log- 
ging for  that  corporation,  and  under  said 
contract  performed  work  for  It  The  two 
corporations  were  separate  and  distinct,  but 
by  arrangements  made  between  them,  the 
Decatur  Egg  Case  Company  made  payments 
to  the  plaintiff  for  the  defendant  upon  the 
work  done  by  him  for  defendant ;  and  it  al- 
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so  made  paymentB  from  time  to  time  to 
plalntlfl  for  the  work  done  by  him  for  this 
latter  corporation  upon  said  logging  con- 
tract The  plaintiff  admitted  that  he  had  re- 
ceived from  the  defendant  through  the  De- 
catur Egg  Oase  Company  the  sum  of  |1,SOO. 
This  snm  was  paid  by  three  drafts.  The 
first  two  drafts  were  for  $500  each  and  were 
signed  by  the  Decatur  Egg  Case  Company 
and  made  payable  to  the  order  of  plaintiff 
and  were  drawn  on  the  Decatur  Egg  Case 
Company  at  Decatur,  Ind.  In  one  of  the  drafts 
It  was  written  that  It  was  given  for  cutting 
right  of  way,  and  in  the  other  that  it  was 
given  for  balldlng  spur.  The  third  draft 
was  executed  for  $1,400,  and  was  also  sign- 
ed by  the  Decatur  Egg  Case  Company  and 
drawn  on  the  same  company.  It  however 
stated  that  $800  of  the  draft  was  paid  on 
the  account  of  the  switch  contract  and  $600 
on  the  account  of  the  logging  contract  A. 
few  days  after  this  the  Decatur  Egg  Case 
Company  gave  to  the  plaintiff  a  draft  on  the 
same  drawee  for  $352.80.  This  draft  was 
made  payable  to  the  order  of*  the  Crescent 
Commission  Company,  and  In  the  draft  It 
stated  that  It  was  for  feed  account  of  plain- 
tiff, and  also  stated  therein  the  following: 
"Charge  to  timber."  This  draft  was  used  by 
plaintiff  In  paying  for  a  car  load  of  feed 
staff  which  he  had  purchased  from  said 
Crescent  Commission  Company.  It  Is  con- 
tended by  the  defendant  that  this  payment 
by  the  above  draft  for  $352.80  was  made 
for  the  defendant  and  should  be  applied  up- 
on the  account  of  the  plaintiff  with  the  de- 
fendant for  clearing  said  right  of  way  and 
making  said  ties.  It  is  contended  by  the 
plaintiff  that  this  draft  was  given  to  him  In 
payment  upon  the  accoimt  and  contract 
which  he  had  with  the  Decatur  Egg  Case 
Company  for  logging.  The  sole  question  In- 
volved In  this  case  Is:  To  which  of  these 
accounts  should  this  payment  be  applied? 
For  If  it  shall  be  applied  to  the  account  be- 
tween plaintiff  and  defendant  It  will  more 
than  pay  the  balance  of  $310,  which  is  the 
largest  amount  which  the  plaintiff,  under 
his  admission,  can  in  any  event  claim  to  be 
due  to  him  by  the  defendant  But  if  this 
draft  for  $352.80  shall  be  applied  upon  the 
account  of  plaintiff  with  the  Decatur  Egg 
Case  Company  then  according  to  the  uncon- 
troverted  testimony  In  the  case  the  defend- 
ant is  indebted  to  <the  plaintiff  in  the  sum 
of  $310  and  interest 

The  cause  was  tried  by  a  Jury  which  re- 
turned a  verdict  in  f^vor  of  plaintiff  for  the 
sum  of  $310  and  Interest  The  defendant 
did  not  In  the  lower  court  and  does  not 
here,  complain  of  any  Instruction  given  or 
refused  by  the  circuit  court  So  that  the 
sole  question  to  be  determined  ui>on  this  ap- 
peal Is  whether  or  not  there  is  sufficient  evi- 
dence to  sustain  the  verdict  of  the  jury. 
The  plaintiff  was  performing  work  for  these 
two  corporations  under  separate  contracts. 
For  the  defendant  bo  was  clearing  Its  right  of 


way  and  making  ties ;  and  he  was  logging 
for  the  other  corporation.  While  the  Deca- 
tur Egg  Oase  Company  was  making  pay- 
ments upon  these  two  accounts.  It  was  mak- 
ing tlie  payments  upon  one  account  for  the 
defendant  and  charged  such  payments  to 
the  defendant;  and  on  the  other  account  it 
made  the  payments  for  itself.  The  two  ac- 
counts were  therefore  distinct  and  separate. 
The  manager  of  the  defendant  testified  that, 
when  the  draft  for  $1,400  was  given,  the 
plaintiff  spoke  to  him  relative  to  the  amount 
due  by  him  to  the  Crescent  Commission  Com- 
pany for  the  feed,  and  that  he  stated  to  the 
plaintiff  that  when  draft  was  given  for  the 
amount  of  that  item  it  would  pay  off  all  due 
by  the  defendant  to  plaintiff,  and  that  plain- 
tiff assented  thereto.  It  is  urged  by  counsel 
tor  defendant  that,  because  this  testimony 
was  not  denied  or  contradicted  by  the  direct 
and  express  words  of  the  plaintiff  in  his  tes- 
timony, the  uncontroverted  evidence  shows 
that  this  payment  was  applied  upon  the  ac- 
count of  defendant  The  plaintiff  testified  in 
the  oase  before  the  manager  of  defendant 
and  he  was  not  questioned  relative  to  these 
statements  afterwards  testified  to  by  said 
manager,  and  he  was  not  called  in  rebuttal. 
But  the  plaintiff  had  a  right  to  rely  upon  all 
the  facts  and  circumstances  adduced  in  evi- 
dence; and.  If  those  facts  and  circumstan- 
ces and  the  effect  of  tils  own  testimony  tend- 
ed to  contradict  the  testimony  of  said  man- 
ager of  defendant  in  regard  to  these  state- 
ments. It  was  not  necessary  for  the  plain- 
tiff to  speciflcally  deny  them.  An  issue  can 
be  established  by  all  tbe  facts  and  circum- 
stances proved  In  a  cause,  and  the  falsity 
of  testimony  may  be  established  by  the  same 
character  of  evidence. 

According  to  the  evidence  adduced  on  tbe 
part  of  the  plaintiff  the  draft  for  $1,400  was 
given  in  payment  upon  both  accounts;  $800 
of  It  upon  the  account  of  the  plaintiff  with 
the  defendant  which  was  specifically  named 
In  the  draft  as  tbe  switch  account,  and  $600 
of  it  upon  the  account  of  the  Decatur  Egg 
Case  Company,  which  was  named  in  the  ac- 
count and  known  as  the  "timber  account" 
At  the  time  this  draft  was  given  the  plain- 
tiff had  cleared  180  stations  of  tbe  right  of 
way  for  defendant;  for  that  amount  of 
work  under  the  contract  defendant  was  due 
to  plaintiff  $1,800.  Defendant  had  prior  to 
that  time  paid  to  plaintiff  two  drafts  amount- 
ing to  $1,000;  so  that  at  the  time  of  giving 
this  third  draft  it  owed  plaintiff  $800;  and 
by  this  draft  It  paid  to  plaintiff  that  snm. 
At  that  time  plaintiff  had  not  made  any  ties; 
so  that  when  this  third  draft  was  given  and 
accepted  it  owed  nothing  to  plaintiff.  The 
plaintiff  testified  that  according  to  their  cus- 
tom of  doing  tbe  business  the  defendant  nev- 
er paid  him  In  advance.  Three  days  after 
the  draft  for  $1,400  was  paid  to  plaintiff, 
the  draft  for  $362.80  was  given.  When-  this 
last  draft  was  given,  the  plaintiff  had  an  ac- 
count with  the  Decatur  Egg  Case  Company, 
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which  -was  niuettled,  aad  th«  account  be- 
tween that  corporation  and  plaintiff  Is  still 
nnsetUed;  and  the  plalnUff  testlfled  that  this 
latter  corporation  is  now  indebted  to  him  In 
a  large  amount  after  the  account  with  It  is 
credited  with  thU  $352.80.  When  this  draft 
for  $352.80  wag  given,  the  manager  of  the 
Decatur  Egg  Case  Company,  who  executed 
It,  wrote  in  H  that  it  was  for  feed  and 
"charge  to  timber."  The  contract  and  ac- 
count which  plaintiff  had  relative  to  timber, 
and  which  was  known  and  called  by  the 
parties  as  the  "timber  acconnt,"  was  solely 
with  the  Decatur  Egg  Case  Company;  and 
this  draft,  the  application  of  which  Is  in  dis- 
pute, specifically  stated  that  it  should  be 
charged  to  the  timber  account,  which  was 
the  acconnt  of  the  Decatur  Egg  Case  Com- 
pany with  plaintiff. 

When  there  are  two  s^arate  accounts  be- 
tween parties,  -and  a  payment  is  made  which 
could  be  applied  to  either,  the  application  of 
such  payment  is  determined  by  the  intention 
of  the  parties.  Without  going  further  into 
the  details  of  the  testimony  of  the  case,  we 
think  it  sufficient  to  say  that  we  are  of  the 
opinion  that  there  was  some  substantial  evi- 
dence showing  that  the  Decatur  Egg  Case 
Company  and  plaintiff  Intended  that  this 
draft  for  $352.80  should  be  appUed  upon  the 
timber  account  of  the  plaintiff  with  the  De- 
catur Egg  Case  Company. 

The  Judgment  Is  affirmed. 


ASHLEY  r.  ASHLEY  et  aL 
(Supreme  Court  of  Arkansas.    Jan.  17,  1910.) 

Dkeds   (8   61*)— Sales   (f   146*)— Deuvebt— 

Conditions. 

Deeds  and  bills  of  gale  executed  by  one  to 
his  beirs  In  anticipation  of  death,  intended  as 
a  division  of  liis  estate,  and  banded  to  a  grantee 
to  be  placed  in  a  chest,  and  there  to  remain  sub- 
ject to  the  grantor's  control  until  his  death  and 
then  to  be  delivered,  but  not  intended  to  become 
effective  in  the  event  of  his  recovery,  are  in- 
ttfective  to  pass  title  on  his  death. 

FEd.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  i  141 ;  Dec.  Die.  |  61  ;*  Sales,  Cent  Dig. 
S  344 ;   Dec.  Dig.  i  146.  •] 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty;   G.  W.  Hays,  Judg6. 

Action  by  William  Ashley  and  others 
against  Charles  Ashley.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.    Reversed. 

Thornton  &  Thornton  and  Powell  &  Tay- 
lor, for  appellant.  Poole  &  Whitehead,  for 
appellees. 


BATTLE,  J.  Upon  an  agreement  In  writ- 
ing entered  Into  by  the  parties  to  this  action 
certain  issues  hereinafter  appearing  were 
submitted  to  and  decided  by  the  Calhoun 
circuit  court     Klrby's  Digest,  88  6280-6282. 

The  following  Instruments  of  writing  were 


signed  and  acknowledged  \iy  Pink  Ashley  In 
his  lifetime: 

"Warranty  Deed. 
"Know  all  men  by  these  presents: 

"That  I,  Pink  Ashley,  for  and  In  consldo'- 
atlon  of  the  snm  of  three  hundred  ($30OX)(9 
dollars,  to  me  paid  by  Charlie  and  Will  Ash- 
ley, receipt  of  which  is  hereby  acknowledg- 
ed, do  hereby  grant,  bargain,  sell  and  con- 
vey Trnto  the  said  Charlie  and  Will  Ashley, 
and  unto  their  heirs  and  assigns  forever  the 
following  lands,  lying  In  the  county  of  Cal- 
houn and  State  of  Arkansas,  to-wlt: 

"The  S.  B.  %  of  S.  W.  %  of  the  E.  B.  % 
of  section  nineteen  (19),  all  In  township  fonr- 
teen,  Sonth  range  fifteen  (15),  west,  contain- 
ing 10  acres.  Also  the  South  ^  of  the  X. 
E.  ^  of  the  N.  E.  ^  the  southeast  fourth 
of  the  N.  E.  ^,  East  %  of  the  S.  EL  ^.  all 
in  section  fourteen  (14)  South  of  range  fif- 
teen (15),  West,  containing  In  all  140  acres 
more  or  less,  at  my  death. 

"To  have  and  to  bold  the  same  unto  the 
said  Charlie  and  Will  Ashley,  and  unto  their 
heirs  and  assigns  forever,  with  all  appur- 
tenances thereunto  belonging.  I  hereby  cov- 
enant with  the  said  Charlie  and  Will  Ashley 
that  I  will  forever  warrant  and  defend  the 
title  to  said  lands  against  all  lawful  claims 
whatever. 

"Witness  our  hands  and  seals  on  this  6th 
day  of  Sept  1906. 

his 

"Pink     X     Ashley.    [Seal.!' 
mark 

"Warranty  Deed. 

"Know  all  men  by  these  presents: 

"That  I,  Pink  Ashley,  for  and  In  consid- 
eration of  the  sum  of  ($100.00)  one  hundred 
dollars,  to  me  paid  IJy  Dora  Strong,  receipt 
of  which  is  hereby  acknowledged,  do  hereby 
grant,  bargain,  sell  and  convey  unto  the  said 
Dora  Strong  and  unto  her  heirs  and  assigns 
forever,  the  following  lands,  lying  in  the 
county  of  Calhoun  and  State  of  Arkansas, 
to- wit: 

"The  S.  B.  %  of  the  S.  W.  %  of  section 
five,  township  fourteen  (14),  South  range  fif- 
teen (15),  west,  containing  40  acres  less  one 
acre  in  the  southeast  comer  so  long  as  used 
for  school  purposes.  Also  less  as  much  pine 
timber  as  Charlie  or  I  may  need,  for  build- 
ing purposes,  at  my  death. 

"To  have  and  to  hold  the  same  unto  the 
said  Dora  Strong  and  unto  her  heirs  and  as- 
signs forever,  with  all  appurtenances  there- 
unto belonging.  And  I  hereby  covenant  with 
the  said  Dora  Strong,  that  I  will  forever 
warrant  and  defend  the  title  to  said  lands 
against  all  lawful  claims  whatever. 

"Witness  our  hands  and  seals  on  this  6th 
day  of  September,  1906. 
bis 
"Pink     X     Ashley.    [Seal.]" 

mark 
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"BUI  of  Sale. 
"9-6-06,  Locust  Bayx)n,  Arkansas. 
"For  and  In  consideration  of  seventy-five 
dollars  paid  to  me  by  WUl  Ashley,  receipt 
of  which  Is  hereby  acknowledged,  I  do  here- 
by grant,  bargain,  and  sell  unto  Will  Ash- 
ley the  following  stock,  to-wlt:  One  Clay 
Bank  mare  about  six  years  of  age,  14  hands 
high,  one  black  cow  and  yearling,  marked 
crop  and  split  In  each  ear,  branded  with  P 
on  left  shoulder  and  hip,  the  said  Will  Ash- 
ley is  to  have  and  to  hold  the  above  named 
stock  for  the  amount  named  at  my  death. 

bii 
"Pink    X    Ashley, 
mark. 
"Witnesses : 

"John  Bush. 

Ms 

"H.    X    Bowie." 

mark 

"Bin  Of  Sale. 

"For  and  in  consideration  of  ($20.00)  twen- 
ty  dollars,  to  me  in  hand,  paid  by  Dora 
Strong,  receipt  of  which  is  hereby  acknowl- 
edged, I  do  hereby  grant  and  sell  to  Dora 
Strong,  one  brbwn  cow  and  calf,  cow  mark- 
ed crop  and  split  In  each  ear  also  branded 
on  left  shoulder  and  hip  with  letter  P,  to 
have  and  to  hold  same  for  the  above  nam- 
ed at  my  death. 

bu 
"Pink    X    Ashley, 
mark. 
"Witnesses: 

"John  Bush; 

hii 
"H.    X    Bowie." 

mark 

Did  these  deeds  and  bills  of  sale  ever  be- 
come operative?  The  circuit  court  held  that 
they  did. 

The  issues  in  the  case  were  submitted  to 
the  court  upon  the  deeds,  acknowledgments 
of  the  same,  and  the  bills  of  sale,  and  an 
agi'eed  statement  in  writing  as  to  the  testi- 
mony of  D.  R.  Fnrr  and  Charles  Ashley  in 
a  certain  matter  before  the  Calhoun  probate 
court,  which  is  as  follows: 

D.  R.  Furr,  a  Justice  of  the  peace,  testi- 
fied before  said  court  as  follows: 

"Pink  Ashley  some  two  weeks  previous  to 
his  death,  but  while  of  sound  mind  and  pos- 
sessed of  all  his  reasoning  faculties,  sent 
for  the  said  D.  B.  Furr  to  come  to  his  home, 
and,  after  arriving  there,  that  the  said  Pink 
Ashley  stated  to  the  said  D.  R.  Purr  that  he 
desired  to  make  a  disposition  of  his  prop- 
erty between  his  respective  heirs  that  there 
might  not  be  any  trouble  or  litigation  after 
Us  death;  that  the  said  Fnrr  advised  him 
as  to  his  real  property  It  would  be  necessary 
to  make  and  execute  deeds  to  his  respective 
heirs  to  that  portion  of  the  land  that  he  de- 
sired them  to  have;  that  said  Ashley  made 
a  division  of  bis  land  between  each  of  his 


heirs;  and  that  the  said  Purr  prepared 
deeds  to  the  same  land,  and,  after  said 
deeds  were  signed,  said  Furr  took  the  ac- 
knowledgment thereto,  and  that,  as  to  the 
personal  property,  bills  of  sale  were  prepare 
ed  by  the  said  ESirr,  signed  by  the  said  Ash- 
ley and  acknowledged  by  the  said  Furr,  and 
that  after  said  deeds  and  bills  of  sale  had 
been  signed  and  acknowledged  and  turned 
over  to  the  said  Ashley  and  by  the  said  Furr 
that  the  said  Pink  Ashley,  deceased,  handed 
the  same  to  Chas.  Ashley,  and  said  to  him 
to  place  the  deeds  and  bills  of  sale  in  his 
chest,  and  that  immediately  after  his  death 
that  said  deeds  and  bills  of  sale  be  deliv- 
ered to  his  respective  heirs  to  whom  they 
had  been  executed. 

"That  Chas.  Ashley  testified  before  the  pro- 
bate court  at  the  same  time  and  place  that 
his  father  Fink  Ashley  handed  him  the 
deeds  and  bills  of  sale  and  told  him  to  place 
them  In  his  chest,  but  that  he  never  gave 
him  any  direction  to  deliver  them  to  the 
heirs  of  said  estate  as  testified  to  by  Furr, 
and  that  he  had  never  delivered  them  to 
any  one  until  filed  as  evidence  in  this  case 
with  the  clerk,  and  that  Immediately  after 
the  death  of  his  father  he  took  out  letters 
of  administration  on  said  estate." 

The  deeds  and  bills  of  sale  mentioned  in 
the  testimony  set  out  above  are  the  deeds 
and  bills  of  sale  copied  in  this  opinion.  In 
the  first  deed  Charlie  and  Will  Ashley  are 
named  as  grantees,  and  in  the  second  Dora 
Strong,  and  In  the  bills  of  sale  Will  Ashley 
and  Dora  Strong.  They  were  executed  by 
Pink  Ashley  about  two  weeks  before  his 
death,  and  were  Intended  to  be  a  division 
and  conveyance  of  his  property  to  and  be- 
tween his  prospective  heirs,  but  were  not 
to  operate  as  a  will.  Bunch  v.  Nicks,  50 
Ark.  367,  7  S.  W.  663.  They  were  not  deliv- 
ered to  any  one  for  the  heirs,  but  were  band- 
ed  to  Charles  Ashley,  not  to  hold,  but  to  be 
placed  in  a  certain  chest  (whether  of  Charles 
or  Pink  Ashley  is  not  specified,  but  the  pre- 
sumption is  of  the  latter),  and  there  to  re- 
main until  his  death,  when  the  instruments 
were  to  be  delivered  to  those  named  therein 
as  grantees.  The  Instruments  were  execut- 
ed in  anticipation  of  his  death,  and  were 
obviously  not  intended  to  become  effective 
in  the  event  he  recovered.  Charles  Ashley 
was  not  authorized  to  possess  or  exercise 
any  control  over  them  In  Pink  Ashley's  life- 
time. They  were  to  operate  as  a  division  of 
his  estate  in  the  event  he  died  and  were  sub- 
ject to  his  dominion  so  long  as  he  lived. 
They  were  not  delivered  In  his  lifetime  and 
never  took  effect  or  became  operative.  Rus- 
sell T.  May,  77  Ark.  89,  90  S.  W.  617;  La 
Cotts  V.  Quertermons,  84  Ark.  610,  107  S.  W. 
167. 

Judgment  reversed  and  the  cause  remand- 
ed, with  directions  to  the  court  to  enter  a 
Judgment  In  accordance  with  this  opinion. 
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FARMERS'  UNION  GIN  &  MILLING  00.  v. 

SEITZ  et  al. 
(Sapreme  Court  of  Arkansas.     Jan.  17,  1910.) 

Exemptions  (8  61*)— Pbopebty  and  Rights 
Exempt— INTEKEST  in  Judgment. 

Under  a  oonstitational  provision  allowing 
an  exemption  of  $500,  a  debtor  wiio  is  a  mem- 
ber of  a  firm  owning  a  judgment  for  S472,  whicii 
is  all  the  property  owned  by  the  debtor,  is  en- 
titled to  bold  one-balf  of  tlie  same  as  exempt 
[Eid.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  »  83-^87 ;    Dec.  Dig.  §  61.*] 

Appeal  from  Greene  Chancery  Court;  Ed- 
ward D.  Robertson,  Chancellor. 

Action  by  the  Farmers'  Union  Gin  &  Mill- 
ing Company  against  W.  L.  Seltz  and  others. 
'From  a  decree  dismissing  plaintiiTs  complaint 
an  appeal  Is  taken.    Affirmed. 

Johnson  &  Burr,  for  appellant 

BATTLE,  J.  Farmers'  Union  Gin  &  Mill- 
ing Company,  a  corporation,  brought  suit 
against  W.  I*  Seltz,  A.  D.  Grayson,  George 
W.  Cox,  and  the  St  Louis  Soatbwestern 
Railway  Company  in  the  Greene  chancery 
court  It  alleged  that  It  commenced  an  ac- 
tion on  the  20th  day  of  December,  1907,  be- 
fore a  justice  of  the  peace,  against  the  de- 
fendant Seltz  to  recover  the  sum  of  $98,  and 
recovered  a  Judgment  against  him  for  that 
amount;  and  on  the  14th  day  of  January, 
1908,  sued  out  before  said  Justice  of  the 
peace  a  writ  df  garnishment  against  the  St 
Louis  Southwestern  Railway  Company,  com- 
manding the  garnishee  to  appear  before  the 
justice  of  the  peace  on  the  26th  day  of  Feb- 
ruary, 1908,  to  answer  what  goods,  chattels, 
moneys,  credits,  or  effects  It  had  In  Its  hands 
belonging  to  Seltz,  to  which  it  answered 
that  on  the  17th  day  of  February,  1908, 
the  defendants,  Grayson  and  Seltz,  as  part- 
ners, recovered  a  judgment  in  the  Greene  cir- 
cuit court  against  it  for  $422.78.  And  plain- 
tiff further  alleged  that  the  judgment  now 
amounts  to  $472,  and  that  Seltz  is  the  owner 
of  one-half  thereof,  and  was  on  the  20th  day 
of  December,  1907,  and  has  been  continuously 
since  that  date  to  the  present  time,  wholly 
and  totally  insolvent  and  has  no  property 
whatsoever,  either  real  or  personal,  out  of 
which  satisfaction  of  the  above  judgment 
could  be  made,  except  the  Interest  of  Seltz 
in  the  judgment  recovered  against  the  rail- 
way company.  And  It  (plaintiff)  asked  for 
a  judgment  against  Seltz  for  $98  and  inter- 
est and  costs  of  action,  and  a  decree  charg- 
ing the  Interest  of  Seltz  in  the  judgment  for 
$472  against  the  railway  company,  with  the 
payment  of  the  judgment  "In  favor  of  plain- 
tiff so  to  be  tendered";  and  that  the  rail- 
way company  be  ordered  and  adjudged  to 
pay  plaintiff  out  of  the  judgment  against  it 
In  favor  of  Seltz. 

Grayson  answered  and  said  that  the  total 
amount  of  the  judgment  rendered  against 
the  railway  company  is  $516.15,  from  which 


is  to  be  deducted  $211.06,  leaving  $305.10  to 
be  divided  equally  between  defendants,  Gray- 
son and  Seltz,  the  latter's  half  being  $152.55. 

The  railway  company  answered,  and  ad- 
mitted the  Issuance  of  the  writ  of  garnish- 
ment and  its  answer  to  the  same. 

The  defendant  Seltz,  after  giving  notice  to 
plaintiff  of  his  intention  to  file  a  schedule 
claiming  his  exemptions,  did  so,  and  stated 
that  he  was  a  resident  of  the  state  of  Ar- 
kansas, and  a  married  man  and  the  bead  of 
a  family,  and  that  he  is  the  owner  of  the 
following  described  property  in  addition  to 
the  wearing  apparel  of  himself  and  family, 
to  wit  a  one-half  interest  in  a  certain  Judg- 
ment recovered  by  himself  and  A.  D.  Gray- 
son, as  partners,  against  the  St  Louis  South- 
western Railway  Company,  the  amount  due 
him  on  accoimt  thereof,  after  paying  costs 
and  attorney's  fees,  being  $152.55,  and  claim- 
ed the  same  as  exempt  from  garnishment 
or  order  of  court  In  this  suit;  and  he  ap- 
pended to  such  schedule  an  affidavit  in 
which  he  swore  that  the  schedule  embraced 
all  of  bis  property  of  every  kind,  except 
wearing  apparel  of  himself  and  family,  and 
that  the  personal  property  claimed  as  exempt 
does  not  exceed  in  value  the  sum  of  $500, 
and  that  be  is  a  married  man  and  the  head 
of  a  family  and  a  resident  of  the  state  of 
Arkansas;  and  that  the  judgment  in  favor 
of  plaintiff  is  for  debt  due  upon  contract 

Plaintiff  demurred  to  the  schedule  (1)  be- 
cause the  chancery  court  had  no  Jurisdic- 
tion to  hear  and  determine  defendant's  right 
to  schedule  his  personal  property  in  this  suit 
(2)  Because  the  schedule  shows  upon  its  face 
that  it  Is  an  attempt  to  schedule  his  inter- 
est in  an  unsettled  partnership  fund.  (3)  Be- 
cause the  affidavit  attached  to  the  schedule 
is  insufficient  in  law. 

The  court  upon  final  bearing  overruled 
the  demurrer,  and  found  that  the  railway 
company  had  paid  Into  court  the  amount  of 
the  judgment  due  from  It  to  the  defendants, 
A.  D.  Grayson  and  Will  Seltz,  and  that  the 
said  Win  Seltz  is  enUtled  to  schedule  and 
claim  as  exempt  the  part  due  him  as  against 
any  claim  or  right  of  the  plaintiff,  and  de- 
creed that  the  railway  company  be  discharg- 
ed from  any  liability  to  the  plaintiff  or  de- 
fendants, tbat  the  motion  of  plaintiff  be  dis- 
missed, the  schedule  filed  by  Seitz  be  over- 
ruled, and  that  Seitz  be  permitted  to  sched- 
ule the  fund  paid  into  court  against  plaln- 
tilTs  debt  and  that  such  fund  so  paid  be 
paid  to  Grayson  and  Seitz  as  their  Interests 
may  appear,  and  dismissed  plaintltTs  com- 
plaint for  want  of  equity.  The  plaintiff  ap- 
pealed. 

Under  the  Constitution  of  this  state  Sells 
was  and  is  entitled  to  hold  specific  articles 
of  bis  property  to  be  selected  by  him,  not 
exceeding  In  value  $500  In  addition  to  the 
wearing  apparel  of  himself  and  family,  ex- 
empt from   seizure  on  attachment   or  sale 
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on  execution,  or  other  process  from  any  court 
<m  debt  by  contract  His  selection  of  ex- 
emption Is  not  confined  to  any  particular 
property.  If  It  be  In  partnership  property 
he  is  entitled  to  select  it  when  it  is  ascer- 
tained and  segregated.  Porch  t.  Arkansas 
Ullllng  Company,  65  Ark.  40,  45  S.  W.  61, 
67  Am.  St  Rep.  896.  Appellant  alletred  in 
Its  complaint  that  one-half  of  the  Judgment 
for  $472  Is  all  the  property  owned  by  him. 
That  is  an  admitted  fact  Whaterer  amount 
that  may  be  it  is  certain  that  it  Is  not  equal 
to  his  exemption.  He  claims  that  as  such, 
and  he  is  mtltled  to  it  Without  further  in- 
vestigation or  proceedings  it  is  settled  that 
appellant's  complaint  Is  without  equity. 
Decree  affirmed. 


CBOSBY  V.  STATB. 

(Supreme  Court  of  ArkaDsaa.     Jan.  10,  1910. 

Dissenting  Opinion  Jan.  24,  1910.) 

1.  Cannif  Ai.  Ii4.w  (|  1163*)— WrrNESsBs  (J  40*) 

— DlSCBETION     OF     COUBT  —  COMPETICNCT     OF 

WrrNKSs. 

There  is  no  presumption  of  the  capacity  of 
a  witness  nnder  14  years  of  age  to  testify ;   the 

Jiuestion  of  his  competency  being  for  the  trial 
udge's  discretion,  the  exercise  of  which  is  not 
reviewable,  in  absence  of  clear  abase  or  mani- 
fest error. 

[EkL  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  3062;  Dec.  Dig.  t  1153;* 
Witnesses,  Cent  Dig.  §|  97,  98;  Dec.  Dig.  S 
40.*1 

2.  Witnesses  (J  40*)  —  Competekot  —  AoE — 
Children. 

To  be  competent  as  a  witness,  a  child  must 
not  only  have  snfficient  intelligence,  but  must 
appreciate  the  obligation  of  an  oath,  which  re- 
quires that  he  have  an  immediate  sense  of  re- 
sponsibility to  God  and  a  consciousness  of  the 
wrong  of  falsehood. 

[Ed.   Note. — ^For  other  cases,  see  Witnesses, 
Cent  Dig.  |{  97,  98;    Dec.  Dig.  |  40.*] 
8.  WrrNESSEfl   ((  40*)  —  Compftkrct  —  Chil- 

DSKN. 

When  a  10  year  old  boy,  offered  as  a  wit- 
ness, stated  in  answer  to  a  direct  question  that 
it  was  wrong  not  to  ten  the  truth,  but  said  that 
be  did  not  know  what  would  be  done  with  him 
if  he  did  not  tell  the  truth,  and  he  was  not  ask- 
ed, and  did  not  state,  anything  from  which  it 
could  be  inferred  that  he  knew  of  the  danger  or 
wrong  of  perjury,  or  comprehended  the  sanctity 
of  an  oath,  be  was  not  shown  to  be  a  competent 
witness. 

[EM.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  If  97,  98;   Dec.  Dig.  {  40. •] 

4.  CsnanAi,  Law  (|  519*)  —  Confessions  — 
Confessions  Whiue  in  Custodt. 

Confessions  voluntarily  made  while  accused 

was  in  jail  and  while  be  was  in  the  jailyard 

were  properly  admitted  In  evidence. 
[Bd.    Note.— For    other   cases,    see    Criminal 

Law,  Cent  Dig.  t  1167;  Dec.  Dig.  {  519.*] 

McCuUocb,  0.  J.,  dissenting. 

Appeal  from  Circuit  Court  Conway  Coun- 
ty; Hugh  Barham,  Judge. 

Will  Crosby  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals.  Reversed 
and  remanded  for  new  trial. 


Sellers  A  Sellers  and  Moore  ft  Reid,  for 
appellant  Hal  L.  Norwood,  Atty.  Gen.,  and 
C.  A.  Cunningham,  Asat  Atty.  Gen.,  for  the 
State. 

HART,  J.  Will  Crosby  was  indicted,  tried, 
and  convicted  in  the  Conway  circuit  court 
for  the  crime  of  murder  In  the  first  degree; 
and  has  duly  prosecuted  an  appeal  to  this 
court 

The  state  relied  for  a  conviction  upon  the 
confession  of  the  defendant  and  the  testi* 
mony  of  Will  Howard,  a  little  negro  boy  10 
years  old,  who  was  a  witness  to  the  killing. 
No  evidence  was  adduced  In  behalf  of  the 
defendant  The  killing  occurred  in  Conway 
county,  Ark.  Both  the  deceased  and  the  de- 
fendant were  colored,  and  both  were  boys. 
The  witnesses  for'  the  state,  except  the  sher- 
IfT,  stated  that  the  defendant  was  16  or  17 
years  old.  The  sheriff  said  he  looked  to  be 
21  or  22  years  old.  The  killing  occurred  in 
the  nighttime,  and  the  weapon  used  was  a 
cane  hoe.  The  views  we  will  hereinafter  ex- 
press render  It  unnecessary  to  make  a  detail- 
ed statement  of  the  circumstances  of  the 
killing.  It  will  be  sufficient  to  say  that  the 
confession  made  to  the  sheriff,  together  with 
the  testimony  of  the  boy  Will  Howard,  if 
competent  was  sufficient  to  warrant  a  ver- 
dict for  murder  in  the  first  degree. 

Counsel  for  defendant  object  that  the  wit- 
ness Will  Howard  was  Incompetent  on  ac- 
count of  his  tender  years,  and  his  inability 
to  comprehend  the  nature  and  binding  obliga- 
tion of  an  oath.  The  examination  made  by 
the  court  is  as  follows:  "Q.  What  is  your 
name?  A.  William  Howard.  Q.  Were  you 
sworn  with  the  other  witnesses  a  while 
ago?  A.  Yes,  sir.  Q.  How  old  are  you?  A. 
Ten  years  old.  Q.  Do  you  know  what  it 
means  to  be  sworn?  A.  No,  sir.  Q.  Do  you 
know  what  you  mean  when  you  hold  up  your 
hand  and  take  the  oath?  A.  Yes,  sir.  Q. 
What  is  it?  A.  Tell  the  truth.  Q.  If  you 
was  not  to  tell  the  truth,  what  would  be 
done  to  yon?  A.  I  don't  know,  sir.  Q. 
Would  it  be  wrong?  A.  Yes,  sir."  Where- 
upon the  court  held  him  to  be  a  competent 
witness,  and  counsel  for  defendant  saved  ex- 
ceptions to  the  ruling  of  the  court 

In  ttM  case  of  Warner  v.  State,  25  Ark. 
448,  the  court  held  that  in  criminal  cases  the 
common-law  rule  in  relation  to  the  compe- 
tency of  witnesses  had  not  been  changed  by 
the  Code.  And  in  the  case  of  Flanagin  v. 
State,  25  Ark.  92,  the  rule  is  stated  as  fol- 
lows: "As  to  children  there  is  no  precise  age 
within  which  they  are  absolutely  excluded, 
or  the  presumption  that  they  have  not  suf- 
ficient understanding.  At  the  age  of  14  all 
persons  are  presumed  to  have  common  dis- 
cretion and  understanding,  until  the  con- 
trary appears ;  but  under  that  age  It  is  not 
presumed.     Hence  Inquiry  should  be  made 
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aa  to  the  degree  of  nnderatanding  which  the 
child  offered  as  a  witness  possesses;  and,  if 
he  appears  to  have  sufficient  natural  intel- 
ligence,  and  to  have  been  so  instructed  as  to 
comprehend  the  nature  and  effect  of  an 
oath,  he  should  be  admitted  to  testify,  no 
matter  what  his  age  may  be."'  To  the  same 
effect,  see  1  Greenleaf  on  Evidence  (15th 
Ed.)  {  367;  Underbill  on  Criminal  Evidence, 
{  205;  Wharton's  Criminal  Evidence  (8th 
Ed.)  si  306-368;  1  Wigmore  on  Evidence,  i 
508,  and  volume  3,  {  1820.  It  will  be  seen 
from  the  above  authorities  tliat  under  the 
age  of  14  there  is  no  presumption  of  capacity, 
and  inquiry  will  be  made  on  that  point  The 
question  of  Ills  competency  is  left  to  the  legal 
discretion  of  the  trial  Judge,  and,  in  the  ab- 
sence of  clear  abuse  or  manifest  error,  the 
judicial  discretion  is  not  reviewable. 

In  the  present  case  we  do  not  think  the 
examination  of  the  witness  by  the  circuit 
judge  was  sufficiently  comprehensive.  The 
child  must  not  only  have  intelligence  enough 
to  understand  what  he  is  called  upon  to  tes- 
tify about,  and  the  capacity  to  tell  what  he 
knows,  but  he  must  also  have  a  due  sense  of 
the  obligation  of  an  oath,  by  which  is  meant, 
as  we  deduce  from  the  authorities,  supra, 
that  the  promise  to  tell  the  truth  must  be 
made  under  "an  immediate  sense  of  the  wit- 
ness' responsibility  to  God,  and  with  a 
conscientious  sense  of  the  wickedness  of 
falsehood."  See,  also,  Bouvier's  Law  Dic- 
tionary, p.  529.  In  answer  to  a  direct  ques- 
tion the  boy  stated  that  it  was  wrong  not  to 
tell  the  truth,  but  also  said  that  he  did  not 
know  what  would  be  done  to  him  If  he  did 
not  tell  the  truth.  The  examination  proceed- 
ed no  further.  He  was  not  asked,  nor  did  he 
state,  anything  from  which  it  could  be  infer- 
red that  he  had  a  sufficient  sense  of  the  dan- 
ger and  wickedness  of  false  swearing,  or  that 
he  comprehended  and  appreciated  the  sancti- 
ty and  obligation  of  an  oath. 

Counsel  for  the  defendant  objected  to  the 
admission  of  the  evidence  of  his  statemente 
as  made  to  Sheriff  Hervey  and  to  Geo. 
Brooks.  The  confession  to  Brooks  was  made 
while  the  defendant  was  in  jail  and  that  to 
the  sheriff  was  made  at  a  later  date  in  the 
jailyard.  The  record  shows  that  both  state- 
ments were  voluntarily  made ;  and  the  state- 
ments were  properly  admitted  In  evidence. 
Hammons  v.  State,  73  Ark.  495,  84  S.  W.  718, 
68  L.  R.  A.  234,  108  Am.  St  Rep.  66;  Toung- 
blood  V.  State,  35  Ark.  35,  and  cases  cited. 

We  have  carefully  examined  the  instruc- 
tions given  by  the  court  and  find  them  to  be 
correct 

Counsel  for  defendante  urge  upon  us  as  a 
ground  for  reversal  certain  remarks  made  by 
the  prosecuting  attorney  in  his  argument  to 
the  jury,  but  this  assigimient  of  error  will 
not  likely  occur  on  a  new  trial  and  need  not 
be  considered. 

For  the  error  in  holding  that  the  tray  Will 
Howard  was  competent  to  testify  under  the 


examination  as  disclosed  by  the  record,  tlie 
judgment  will  be  reversed,  and  tlie  cause  re- 
manded  for  a  new  trial. 

Mcculloch,  a  j.  (dissenting),  i  disuke 

to  record  a  dissent  in  a  case  involving  homan 
life,  but  It  seems  to  me  that  the  court  in 
holding  the  admission  of  the  child's  testi- 
mony to  be  reversible  error  is  not  only  mak- 
ing a  mistake,  but  Is  taking  a  backward  step 
In  the  law  of  evidence,  which  is  a  field  in 
which  there  has  been  a  more  wholesome 
growth  than  in  any  ottier  branch  of  the  law. 
The  test  of  the  competency  of  children  un- 
der the  age  of  14  as  witnesses  in  criminal 
cases  is  that  they  must  be  found  on  examina- 
tion "to  have  sufficient  natural  intelligence, 
and  to  tiave  been  so  instructed,  as  to  compre- 
hend the  nature  and  effect  of  an  oath." 
Flanagin  v.  State,  25  Ark.  92.  This  must  be 
left  largely  to  the  sound  discretion  of  the 
trial  judge,  who  has  an  opportunity  to  see 
the  child,  and  judge  of  the  degree  of  intelli- 
gence which  it  possesses.  An  appellate  court 
should  not  disturb  the  trial  court's  exercise 
of  this  discretion,  unless  it  clearly  appears  to 
have  been  abused.  I  understand  this  to  be 
the  rule  universally  followed  by  all  appel- 
late courts. 

In  the  present  case  the  learned  trial  judge 
vouched  for  the  competency  of  the  child's 
testimony  by  his  finding  as  to  the  latter's  in- 
telligence and  understanding  of  the  natore 
of  an  oath ;  and  there  is  nothing  In  the  rec- 
ord to  show  that  the  finding  was  erroneous. 
The  Child  on  bis  examination  declared  his 
belief  that  an  oath  meant  to  tell  the  truth, 
and  that  it  is  wrong  not  to  do  so.  The  court 
heard  these  declarations,  and  observed  from 
the  appearance  of  the  child,  not  only  its  de- 
gree of  intelligence,  but  the  sincerity,  with 
which  they  were  made.  We  ought,  therefore, 
to  accept  the  finding  of  the  trial  judge,  and 
in  failing  to  do  so  we  discard  his  exercise  of 
discretion,  when  no  abuse  appears.  It  is 
true  the  child  said  he  did  not  know  what 
would  be  done  to  him  if  he  'failed  to  tell  the 
truth.  Whether  he  understood  the  question 
to  refer  to  future  punishment  or  to  that  to 
be  Immediately  inflicted  by  the  court  for  per- 
jury we  do  not  know ;  but  doubtless  the  trial 
judge  understood  what  the  child  meant 

The  authorities  on  this  question  are  col- 
lected In  a  note  to  the  case  of  State  v.  Mey- 
er, 135  Iowa,  607,  113  N.  W.  322,  124  Am.  St 
Rep.  201,  In  14  Am.  &  Eng.  Ann.  Cas.  p.  1, 
and  I  think  that  according  to  the  great 
weight  of  authority,  both  English  and  Ameri- 
can, the  majority  has  reached  the  wrong  con- 
clusion in  reversing  the  judgment  on  this 
[mint  I  understand  the  effect  of  the  deci- 
sion to  be  that  before  we  can  sustain  the 
ruling  of  a  trial  court  In  admitting  the  testi- 
mony of  a  child,  the  record  must  affirma- 
tively show  that  the  child  took  the  oath  un- 
der an  Immedidte  sense  of  responsibility  to 
God.  In  other  words,  that  Ills  answers  must 
affirmatively  show  that  he  has  an  intelligent 
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conception  of  his  reBponBlblllty  to  God,  and 
takes  the  oath  under  a  sense  of  that  respon- 
sibility. This  Is  in  conflict  with  the  decision 
of  this  court  In  Flanagln  t.  State,  supra, 
where  the  test  Is  dedared  to  be  suffldoit  In- 
telligence and  a  capacity  to  comprehend  the 
nature  and  effect  of  an  oath.  I  think  this  Is 
the  only  test  approved  by  the  great  weight 
of  authority.  It  seems  to  me  that  the  court 
falls  into  error  In  holding  that  the  record 
must  afBrmatlTely  show  the  capacity  of  the 
child.  In  Wheeler  t.  V.  S.,  169  U.  8.  523,  16 
Sup.  Ct  93,  40  li.  Ed.  244,  Judge  Brewer, 
q>eaklng  for  the  court  on  the  admiSBlbility 
of  the  testimony  of  a  child  witness,  said: 
"This  depends  on  the  capacity  and  intelli- 
gence of  the  diild,  his  appreciation  of  the 
difference  between  truth  and  falsehood,  as 
well  as  of  his  duty  to  tell  the  former.  The 
decision  of  this  question  rests  primarily  with 
the  trial  judge,  who  seee  the  proposed  wit- 
ness, notices  his  manner,  his  apparent  imb- 
session  or  lack  of  Intelligence,  and  may  re- 
sort to  any  examination  which  will  tend  to 
disclose  his  capacity  and  intelligence  as  well 
as  his  understanding  of  the  obligations  of 
an  oath.  As  many  of  these  matters  cannot 
be  photographed  into  the  record,  the  decision 
of  the  trial  Judge  will  not  be  disturbed  on 
review  unless  from  that  which  is  preserved 
it  is  clear  that  It  was  erroneous.  •  •  •  So 
far  as  can  be  Judged  from  the  not  very  ex- 
tended examination  which  is  found  in  the 
record,  the  boy  was  intelligent,  understood 
the  difference  between  truth  and  falsehood, 
and  the  consequences  of  telling  the  latter, 
and  also  what  was  required  by  the  oath 
which  he  had  taken.  At  any  rate,  the  con- 
trary does  not  appear."  The  best  and  most 
concise  statement  of  the  rule,  and  one  fully 
sustained  by  the  authorities,  is  found  in 
State  v.  Reddlngton,  7  S.  D.  368,  64  N.  W. 
170,  as  follows:  "No  witness,  whether  child 
or  adult,  Is  required  to  be  able  or  willing  to 
discuss  with  the  court  or  counsel  either  the 
fact  or  condition  of  a  future  state.  He  may 
even  have  no  established  views  of  general 
theology.  He  is  only  required  to  be  able  to 
distinguish  the  moral  difference  between 
right  and  wrong;  and,  when  the  law  or  the 
court  says  he  must  understand  the  obliga- 
tion of  an  oath,  it  means  only  that,  possess- 
ing such  ability  to  discriminate,  he  under- 
stands that  his  position  as  a  witness  imposes 
upon  him  the  moral  and  legal  duty  to  tell 
only  what  Is  true.  Whether  a  witness  ia  so 
qualified  is  left  in  the  first  instance  to  the 
discretionary  Judgment  of  the  trial  court, 
after  Informing  itself  by  proper  ^oimina- 
tlon." 

The  Kentucky  Oourt  of  Appeals  in  a  very 
recent  case,  in  i>asslng  on  the  ruling  of  a 
trial  court  as  to  the  testimony  of  a  child, 
said:  "His  evidence  was  clear,  and  showed 
mental  capacity,  understanding,  and  memory 
sufficient  to  qualify  him.    It  appears  that  he 


was  conscious  that  Uie  oatti  bound  him  to 
speak  the  truth,  and  he  knew  the  difference 
between  telling  the  truth  and  telling  a  lie. 
It  did  not  disqualify  him  as  a  witness  that 
he  was  not  able  to  define  the  legal  obligation 
of  an  oath.  Whether  his  religious  training 
had  been  so  developed  that  he  comprehended 
his  responsibility  to  God  for  lying  was  not 
made  clear,  nor  was  it  material  as  affecting 
his  competency."  Bright  v.  Commonwealth, 
120  Ky.  298,  86  S.  W.  627,  117  Am.  St  Uep. 
690.  The  same  court  in  an  earlier  case  said : 
"The  intelligence  of  the  witness  Is  the  true 
test  of  competency,  and  that  must  be  de- 
termined by  the  court,  while  the  weight  to 
be  given  to  the  evidence  is  for  the  Jury.  A 
child  may  be  Ignorant  of  'God'  and  of  the 
evil  of  lying  and  of  the  punishment  prescrib- 
ed therefor,  both  here  and  hereafter,  and  yet 
have  sufficient  Intelligence  to  truthfully  nar- 
rate facts  to  which  Its  attention  is  .directed." 
White  ▼.  Commonwealth,  96  Ky.  180,  28  S. 
W.  340.  The  Pennsylvania  court  in  a  case 
of  this  kind  said:  "It  seems  to  us  that  the 
crude  and  shadowy  beliefs  of  small  chlldrea 
concerning  God  and  the  hereafter  are  so  un- 
certain that  the  tests,  based  upon  religious 
instruction,  even  though  given  by  the  trial 
Judge  himself,  are  of  little  or  no  moment, 
and  should  rather  be  discarded  than  followed 
In  this  enlightened  age.  The  whole  purpose 
of  the  trial  Is  to  ascertain  the  truth,  and 
the  oath  is  in  pursuance  of  that  object  If 
the  witness  understands  that  this  Is  demand- 
ed and  that  punishment  will  follow  its  viola- 
tion. It  is  sufficient  It  is  the  substance,  in- 
stead of  the  form,  that  is  required,  and,  if 
we  secure  this,  there  would  seem  to  be  little 
benefit  in  pursuing  the  shadow.  A  witness 
may  easily  show  intelligence  and  understand- 
ing without  being  asked  each  perfunctory 
question."  Gonmionwealth  v.  Furman,  211 
Pa.  649,  60  AtL  1089,  107  Am.  St  Rep.  694. 

The  evidence  in  the  present  case  shows 
that  the  defendant  is  guilty  of  the  horrible 
crime  of  which  he  was  convicted.  The  testi- 
mony of  the  child  witness  was  heard  by  the 
trial  Judge,  who  pronounced  him  of  sufficient 
natural  intelligence  and  of  sufficient  capacity 
to  comprehend  the  nature  and  effect  of  an 
oath.  The  trial  was  a  fair  one,  and  the  rec- 
ord is,  I  think,  free  from  error,  and  the  Judg- 
ment should  be  affirmed. 


HOGUB  V.  STATE. 
(Snpreme  Court  of  Arkansas.     Jan.  17,  1910.) 

1.  Homicide  ({  253*)— Mubdeb  in  thx  Fibst 
Degree— Evidence— SurFiciENOT. 

BTidence  held  to  support  a  conviction  of 
murder  in  the  first  degree. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Dec.  Dig.  {  263.*] 

2.  HOMiciDK  (I  234*)— MuBDEE— Evidence, 

Proof  that  accused  and  decedent  went  away 
from  home  and  friends,  and  lived  together  in  a 
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deserted  cabin  in  the  woods,  hnnting  and  trap- 
pine;  that  accused  was  seen  leaving  the  cabin 
early  one  morning;  that  about  two  months 
later  decedent's  decomposed  body  wHh  eunsbot 
wounds  in  the  head  was  found  in  the  cabin— es- 
tablished circumstances  which,  if  onexplained 
by  accused,  tended  to  establish  his  guilt  of  mur- 
der. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Dec  Dig.  {  234.*] 

3.  Cbiminai,  Law  (|  CTS*)— Evidbnce— Ad- 
uissibilitt. 

Since  proof  of  acta  not  tending  to  prove  or 
disprove  the  charge  is  inadmissible,  the  mere  ad- 
mission of  evidence  is  equivalent  to  a  statement 
by  the  court  that  it  tends  in  some  degree  to  sus- 
tain the  issue,  though  ita  weight  is  for  the  jury. 
[E^.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  ffft.*] 

4.  Cbiminal  Law  (||  763,  764*)— Ikstbuo- 
TION&— Weight  of  Evidence — "tend." 

An  Instruction  that  certain  circumstances 
tended  to  establish  accused's  guilt,  but  were  not 
alone  sufficient  to  warrant  a  conviction,  was  not 
on  the  weight  of  the  evidence,  but  was  a  state- 
ment that  the  circumstance  might  be  considered 
in  determining  the  issue;  the  word  "tend" 
meaning  to  move  in  a  certain  direction,  to  be 
directea  as  to  an  end,  object,  or  purpose. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1731-1748;  Dec.  Dig.  |$ 
763,  764.* 

For  other  definitions.  Bee  Words  and  Phrases, 
vol.  8,  p.  7814.] 

6.  Criicinai.  Law  (I  823*)  —  Irstbucttons — 
SiNGLiNO  Out  Fabticulab  Facts— Pbeju- 
DICIAX  Ebbob. 

The  giving  of  an  instruction  which  singles 
out  a  circumstance  and  emphasizes  it  is  not 
prejudicial,  where  the  court  in  the  charge  directs 
the  jury  to  consider  all  the  facts  proved,  and 
that  the  facts  must  be  consistent  with  each  oth- 
er, and  with  the  guilt  of  accused  to  warrant  his 
conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  823.*) 

8.  Cbiminal   Law    (|   761*)— iNSTBucnoNfl— 

AsstrMPTioN  OF  Facts. 

An  instruction  that,  if  accused  has  made 
false,  improbable,  or  contradictory  statements  in 
attempting  to  explain  suspicious  circumstances, 
the  jury  may  consider  the  same,  is  not  objec- 
tionable as  assuming  the  existence  of  suspicious 
circumstances  for  accused  to  explain,  but  leaves 
the  question  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  761.*] 

7.  Homicide  (I  144*)— Mubdeb— Motive. 

The  state  in  a  homicide  case  need  not  prove 
motive  to  establish  the  guilt  of  accused,  and  the 
fact  that  motive  is  not  shown  is  not  a  circum- 
stance in  favor  of  innocence,  though  the  absence 
of  motive  is  a  circumstance  to  be  considered 
with  other  facta  in  determining  guilt  or  inno- 
cence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  261;  Dec.  Dig.  (  144.*] 

Battle  and  Hart,  JX,  dissenting. 

Appeal  from  Circuit  Court,  Perry  County: 
Ouy  Fulk,  Judge. 

Walter  Hogue  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals.    Affirmed. 

Walter  Hogue,  pro  se.  Hal  L  Norwood, 
Atty.  Oen.,  and  C.  A.  Cunningham,  Asst 
Atty.  Oen.,  for  the  State. 


Mcculloch,  a  J.  Defendant;  Walter 
Hogue,  was  Indicted  by  the  grand  jury  of 
Perry  county  at  the  February  term,  1909,  for 
the  crime  of  murder  In  the  first  degree,  char- 
ging him  with  the  Icilllng  of  Orover  Mlsner  In 
Perry  county  on  November  29,  1908w  The 
case  was  tried  at  the  August  term,  1909,  and 
he  was  convicted  of  murder  In  the  first  de- 
gree as  charged  In  the  indictment  The  tes- 
timony adduced  by  the  state  tended  to  estab- 
lish the  following  state  of  facts: 

Defendant  lived  in  Scott  connty.  Ark.,  and 
Mlsner  lived  in  Crawford  county  with  his 
mother,  and  he  raised  and  gathered  a  (irop 
of  cotton  that  year.  In  the  fall  of  the  year 
defendant  visited  Crawford  county,  and  while 
there  he  and  Mlsner,  who  were  both  young 
men,  planned  to  go  on  a  hunting  and  trap- 
ping trip.  They  left  home  for  that  puriwse 
early  in  November.  Mlsner  had  just  sold  his 
crop,  consisting  of  three  bales  of  cotton,  and 
had  a  considerable  portion  of  the  proceeds 
with  him.  Mlsner  had  a  Winchester  rifle,  a 
watch,  and  a  suit  case  when  they  started  on 
the  trip.  The  pair  first  went  to  Ft  Smith, 
thence  to  Mansfield,  where  they  remained  a 
few  days,  thence  to  Ola,  and  from  Ola  they 
went  down  Into  the  bottoms  near  a  lake. 
Mlsner  purchased  a  lot  of  traps  and  other 
supplies  for  the  trip.  They  remained  on  this 
lake  for  a  while,  and  then  went  to  Alpin,  In 
Perry  county,  and  camped  near  a  bridge  on 
Fourche  bayou.  On  or  about  the  25th  of  No- 
vember they  moved  their  camp  to  a  deserted 
cabin  In  the  Fourche  bottom,  about  two  miles 
from  Alpin.  On  Sunday,  November  29th,  two 
of  the  witnesses,  hearing  gun  or  pistol  shots 
down  in  the  bottom,  went  to  the  cabin,  and 
there  found  the  defendant  and  Mlsner  en- 
gaged In  skinning  a  coon,  which  they  claimed 
to  have  caught  In  a  trap  that  morning.  Thla 
was  the  last  seen  of  Mlsner  until  his  de- 
composed body  was  found  In  the  cabin  by 
two  of  the  witnesses  on  January  21,  1909. 

Very  early  on  the  morning  of  November 
30th  defendant  was  seen  to  pass  the  house  of 
a  witness  going  toward  Casa,  Ark.,  and  It  was 
proved  by  another  witness  that  he  boarded  a 
freight  train  at  Casa  that  morning  and  paid 
his  fare  to  Mansfield,  exhibiting  at  the  time 
a  considerable  roll  of  money.  ▲  witness  who 
paw  him  at  Mansfield  about  December  Ist 
stated  that  he  told  him  that  he  had  gotten 
tired  of  trapping,  and  had  sold  out  to  his 
partner,  who  had  gone  to  Louisiana.  He  alao 
stated  to  this  witness  that  he  bad  made 
about  $80  trapping.  The  body  of  Mlaoer  waa 
discovered  by  Dr.  Matthews  and  a  Mr.  Wal- 
lace, who  lived  at  Alpin,  and,  when  passing 
the  deserted  cabin  In  the  bottom,  they  were 
attracted  by  the  odor  which  came  from  the 
Inside,  and  on  investigation  found  the  de- 
composed body.  The  cabin  door  was  fastened 
with  a  lock  which  Wallace  bad  sold  to  de- 
fendant The  body  was  found  In  the  comer 
of  the  cabin  lying  on  some  com  shodts,  wttb 


•For  othar  casM  sm  wm«  tople  and  ssctlon  NUMBSB  in  Use.  *  Am.  Digs.  U<n  to  lUts,  *  Raportar  Indczss 


Digitized  by 


Google 


Aik.) 


HOOUB  T.  STATIC. 


786 


a  wagon  sheet  under  and  over  It.  The  face 
was  tamed  toward  the  wall,  and  there  were 
three  bullet  holes  In  the  back  of  the  skull. 
There  was  a  piece  of  cloth  with  Mlsner's 
name  on  It  sewed  on  the  Inside  of  the  hip 
pocket  of  the  pantaloons,  and  there  was  a 
tablet  lying  near  the  body  with  Mlsner's  name 
on  It.  His  shoes  were  sitting  near  the  body 
when  found.  Defendant  had  a  white  hat 
when  be  left  on  the  trip,  and  Mlsner  was 
wearing  a  black  hat,  but,  when  defendant  was 
seen  going  to  Casa,  he  was  wearing  a  black 
bat,  and  his  own  hat  was  in  the  cabin  at  the 
time  Mlsner's  body  was  found.  A  cuff  but- 
ton was  found  near  defendant's  cell  In  jail 
which  was  identified  as  the  property  of  Mls- 
ner, and,  when  arrested,  he  had  a  watch 
which  the  testimony  tended  to  identify  as 
one  owned  by  Mlsner.  A  number  of  contra- 
dictory statements  made  by  defendant  were 
proved  as  to  what  became  of  Mlsner  and 
wbere  he  left  him,  and,  among  other  things, 
he  stated  to  one  witness  that  he  had  not  been 
Id  Perry  county.  A  fellow  prisoner  In  Jail 
testified  that  defendant  confessed  to  him 
while  in  Jail  that  he  had  killed  Mlsner  for 
bis  money.  Taking  all  these  facts  and  cir- 
cumstances Into  consideration,  there  was 
abundant  testimony  to  Justify  the  finding  of 
tbe  Jury  that  Mlsner  came  to  his  death  at  the 
hands  of  defendant,  and  that  it  was  murder 
In  tbe  first  degree. 

Tbe  Instructions  given  by  the  court  were 
very  full,  and  covered  every  phase  of  the 
case.  Several  were  given  at  the  instance  of 
defendant's  counsel,  but  many  more  requested 
by  him  were  refused.  Those  refused  related 
mainly  to  the  question  of  reasonable  doubt 
and  presumption  of  Innocence;  but.  as  all  of 
tbe  refused  Instructions  were  substantially 
covered  by  others  given,  there  was  no  error 
in  refusing  them.  The  instructions  given  and 
refused  are  too  numerous  to  be  copied  here  or 
discussed  in  detail. 

The  court  gave,  over  defendant's  objection, 
the  following  instruction,  which  is  assigned 
as  error:  "(2)  Ton  are  Instructed  that  if 
you  believe  from  tbe  evidence  in  this  case 
that  the  defendant  was  the  last  person  ever 
seen  with  tbe  deceased,  and  that  he  bad  nev- 
er been  seen  since  that  time,  and  that  the  de- 
fendant had  failed  to  account  for  or  explain 
bis  absence,  these  are  circumstances  which 
tend  to  establish  the  defendant's  guilt,  but 
are  not  alone  sufiident  to  warrant  a  convic- 
tion. It  must  also  appear  from  the  evidence 
that  the  deceased,  Grover  Mlsner,  came  to 
his  death  by  tbe  agency  of  tbe  defendant." 
Tbe  instruction  is  objected  to  on  the  ground 
that  it  is  a  charge  on  the  weight  of  the  evl- 
d«ice,  and  that  it  Improperly  singles  out  one 
circnmstance  and  emphasizes  it  This  In- 
struction is  almost  an  exact  copy  of  an  In- 
struction which  was  approved  by  this  court 
in  Edmonds  v.  State,  34  Ark.  720.  The  pecu- 
liar focts  of  tbe  Edmonds  Case  were  such  as 
to  gire  greater  force  to  the  fact  of  the  def end- 
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ant  having  failed  to  account  for  or  explain 
the  disappearance  of  the  deceased.  But  this 
difference  relates  merely  to  the  weight  to  be 
given  to  the  circumstance,  and  not  to  tbe  cor- 
rectness of  tbe  instruction.  In  that  case  tbe 
deceased  was  a  woman,  whom  defendant  had 
brought  from  Kentucky,  and  with  whom  be 
was  living  In  illicit  relations  when  she  dis- 
appeared. In  tbe  present  case  Misner  was 
scarcely  more  than  a  mere  boy,  though  only 
a  few  years  younger  than  defendant,  and  they 
were  both  far  from  home,  away  from  friends 
and  acquaintances,  living  together  In  a  de- 
serted cabin  in  the  woods.  Tbe  peculiar  cir- 
cumstances surrounding  their  separation  and 
the  finding  of  the  body  of  Misner  in  the  de- 
serted cabin  after  defendant  had  left  it  con- 
stituted a  circumstance  which,  if  unexplained 
by  defendant,  tended  with  great  force  to  es- 
tablish hib  guilt 

It  is  insisted  that  the  use  of  the  words 
"circumstances  which  tend  to  establish  the 
defendant's  guilt"  was  an  Instruction  on  tbe 
weight  of  the  evidence.  We  do  not  so  con- 
strue the  language.  Trial  Judges  should  not 
admit  proof  of  circumstances  which  do  not 
tend  to  prove  or  disprove  tbe  charge,  and 
the  mere  admission  of  the  evidence  is  equiva- 
lent to  a  statement  by  the  court  that  it  tends 
in  some  degree  to  sustain  the  Issue,  though 
the  weight  to  be  given  to  It  is  left  to  the 
Jury.  Webster  defines  the  word  "tend"  as' 
"to  move  in  a  certain  direction;  to  be  direct- 
ed, as  to  any  end,  object  or  pnriK>se;  to  aim; 
to  have  or  give  leaning;  to  exeift  activity,  to 
influence;  to  serve  as  a  means;  to  contribute." 
Now,  to  say  that  a  thing  tends  or  has  a  ten- 
dency to  establish  a  certain  state  of  facts  is 
not  a  declaration  as  to  the  weight  to  be  given 
to  it  but  is  a  mere  statement  that  it  Is  di- 
rected toward  or  moves  In  the  direction  of  a 
certain  result,  the  degree  of  its  force  not  be- 
ing mentioned.  To  say  that  a  circumstance 
tends  to  prove  tbe  issue  Is  no  more  than  say- 
ing that  it  may  be  considered  for  the  purpose 
of  determining  the  Issue. 

This  identical  question  has  been  passed  on 
by  the  Supreme  Court  of  Indiana  in  "two 
cases— Smith  v.  State,  142  Ind.  288,  41  N.  E. 
595,  and  White  v.  State,  158  Ind.  680,  54  N. 
E.  763 — and  in  both  cases  that  court  reached 
the  same  conclusion  which  we  now  announce. 
In  tbe  last-cited  case  the  court  said:  "The 
statement  that  there  has  been  evidence  tend- 
ing to  show'  a  particular  fact  is  equivalent  to 
a  statement  that  evidence  has  been  offered  re- 
lating to  such  fact.  Tbe  force  and  effect  of 
the  evidence  is  in  no  sense  suggested  by  the 
term.  •  •  •  The  word  'tending*  has  not 
that  elastic  meaning  attributed  to  it  by  tbe 
appellant's  counsel,  nor  has  it  a  signification 
in  judicial  proceedings  different  from  its  com- 
mon and  ordinary  use.  In  its  primary  sense 
it  means  direction  or  course  towards  any  ob- 
ject, effect  or  result — drift.  Webster's  Int 
Diet  1484.  And  it  must  be  presumed,  in  tbe 
absence  of  any  showing  to  tbe  contrary,  that 
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the  jnry  understood  tbe  term  in  Its  osnal 
and  ordinary  sense,  and  that  it  was  not  ap- 
plied in  any  way  harmful  to  appellant" 

The  other  objection  to  tbe  instruction  is 
that  it  singles  out  tbis  circumstance  and 
unduly  emphasizes  it  The  practice  of  fram- 
ing separate  instructions  on  distinct  circum- 
stances, and  thus,  as  it  is  said,  singling  them 
out,  is  not  commendable,  and  it  has  been 
held  by  this  court  in  several  decltions  that  It 
Is  not  error  to  refuse  such  Instructions.  Car- 
penter T.  State,  62  Ark.  286,  36  S.  W.  900; 
Ince  V.  State,  7T  Ark.  418,  88  S.  W.  818.  But 
tbe  giving  of  such  an  instruction  is  not  preju- 
dicial error,  where  the  court  in  the  whole 
charge  directs  the  jury  to  consider  all  the 
facts  and  circumstances  proved  in  the  case, 
and  especially  where,  as  in  this  case,  tbe 
court  Instructs  that  "the  facts  and  circum- 
stances in  evidence  shall  be  consistent  with 
each  other  and  with  tbe  guilt  of  the  defend- 
ant, and  inconsistent  with  any  reasonable  the- 
ory of  defendant's  Innocence."  As  already 
stated,  the  charge  of  the  court  in  tbis  case 
was  very  full  and  complete,  and  presented  to 
the  jury  for  their  consideration  every  phase 
of  the  case;  and,  when  the  charge  is  consid- 
ered as  a  whole,  it  cannot  be  said  that  any 
single  circumstance  is  emphasized. 

Another  instruction  given  by  the  court  was 
objected  to,  on  the  alleged  ground  that  it 
•  assumed  that  there  were  suspicious  circum- 
stances or  appearances  In  the  case  for  de- 
fendant to  explain.  Tbis  Instruction  is  as 
follows:  "(7)  If  you  find  from  the  testimony 
that  the  defendant  has  made  false,  improba- 
ble. Inconsistent,  or  contradictory  statements 
in  attempting  to  explain  suspicious  circum- 
stances or  appearances,  then  you  may  consid- 
er these  matters  In  determining  the  guilt  or 
innocence  of  tbe  defendant."  We  do  not 
think  that  this  Instruction  contains  an  as- 
sumption that  there  were  suspicious  circum- 
stances or  appearances.  It  leaves  that  ques- 
tion to  be  determined  by  tbe  jury  from  the 
evidence. 

Error  is  assigned  in  the  refusal  of  the  court 
to  give  the  following  Instruction  requested 
by  defendant's  counsel:  "(19)  Tou  are  in- 
structed if,  upon  a  careful  consideration  of 
all  the  evidence  in  the  case,  yon  find  that 
there  is  not  shown  a  motive  upon  tbe  part 
of  the  accused  to  commit  tbe  crime  of  which 
be  Is  charged,  this  is  a  circumstance  in  favor 
of  his  Innocence,  which  you  consider  together 
with  all  the  other  facts  and  circumstances  In 
the  case."  This  instruction  was  properly  re- 
fused. Tbe  state  is  not  bound  to  prove  a  mo- 
tive In  order  to  establish  the  guilt  of  the 
accused;  and  tbe  fact  that  a  motive  is  not 
shown  is  not  a  circumstance  In  favor  of  bis 
innocence,  though  the  absence  of  a  motive  Is 
a  circumstance  to  be  considered  with  other 
facts  and  circumstances  in  determining  his 
guilt  or  innocence. 

After  a  careful  consideration  of  the  whole 


record,  we  are  c(»vlnced  that  tbe  defendant 
bad  a  fair  trial,  and  that  the  evidence  abun- 
dantly establishes  bis  guilt  The  Judgment  Is 
therefore  affirmed. 

BATTLE  and  HART,  JJ.,  dissent 


BLA}gK  et  at  t.  HDDDLESTON. 

(Supreme  Court  of  Arkansas.     Dec.  20,  1909. 

On  Rehearing,  Jan.  31,  1910.) 

1.  QuiETiNO  Title  (J  29*)— Laches. 

Where  plaintiffs'  ancestor  died  in  1861,  and 
they  asserted  no  daim  to  the  land  until  an  ac- 
tion to  qniet  title  was  commenced  in  1904,  and 
meanwhile  defendant  and  those  under  whom  he 
held  claimed  title  under  deeds  running  back  to 
1879,  and  had  paid  taxes  on  the  land,  and  the 
same  had  greatly  enhanced  in  value,  the  suit 
was  barred  by  laches;  an  excuse  that  through 
financial  loss  care  of  the  property  was  neglected 
not  being  sufficient 

[Ed.  Note.— For  other  cases,  see  Quietung  Ti- 
Ue,  Dec.  Dig.  i  29.»] 

On  Rehearing. 

2.  Appeai,  and  Ebrob  (§  835*)— Mattzbs  Re- 
viewed ON  Rehearing. 

Questions  to  which  the  court's  attention 
was  not  called  in  the  original  brief  and  abstract 
cannot  be  reviewed  on  rehearing. 

[EM.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  {(  3241-3246;  Dec  Dig.  { 
835.»1 

Appeal  from  Arkansas  Chancery  Court; 
J.  M.  Elliott,  Chancellor. 

Action  by  .  Hannah  Blank  and  others 
against  W.  H.  Huddleston.  From  a  judgment 
In  favor  of  defendant,  plalntUfs  appeal.  Af- 
firmed. 

H.  A.  Parker  and  W.  N.  Carpenter,  for 
appellants.    W.  H.  Hnddleston,  pro  sa 

MCCULLOCH,  C.  J.  Plaintiffs  (appellants) 
Instituted  this  action  in  the  chancery  court 
of  Arkansas  county  to  quiet  their  title  to  two 
contiguous  tracts  of  wild  and  unoccupied 
lands,  situated  in  said  county,  and  to  cancel  as 
clouds  on  their  title  certain  deeds  of  convey- 
ance under  which  the  defendant  is  alleged  to 
claim  title.  Tbe  original  complaint,  filed  In 
1904,  included  only  one  of  the  tracts,  and  the 
other  tract  was  brought  Into  action  by  an 
amendment  to  the  complaint  filed  in  Sep- 
tember, 1904.  Plaintiffs  claim  as  heirs  at  law 
of  one  Jacob  S.  Blank,  who  owned  the  land 
and  died  Intestate  In  tbe  year  1861.  They  al- 
lege that  defendant  Is  claiming  title  to  the 
land  under  a  deed  from  Chas.  Blank  and 
wife,  dated  April  8,  1899,  and  also  under 
deeds  from  R.  S.  Russell,  dated  July  12,  1879, 

and  from  Jesse  Russell  dated  ,  1883. 

They  allege  that  the  defendant  and  bis 
grantors  have  paid  taxes  on  the  land,  and  of- 
fered to  refund  Bam&  Defendant  filed  his 
answer,  in  which  he  denied  that  tbe  plaintiffs 
are  the  owners  of  the  land,  and  alleges  that 
he  (defendant)   is  the  owner  thereof  under 
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the  conTeyancefl  set  forth  In  the  complaint 
He  alleges  also  Gi&t  be  and  those  under 
whom  he  claims  title  have  paid  taxes  on  the 
land  since  the  year  1883,  and  he  pleads,  as  a 
defense,  laches  on  the  part  of  plaintiffs  In 
not  earlier  asserting  title  to  the  land.  Proof 
was  Introduced  establishing  the  fact  that 
plaintiffs  are  the  heirs  at  law  of  Jacob  S. 
Blank,  and  that  Chas.  L.  Blank  is  not  an 
heir  of  Jacob  S.  Blank.  The  defendant  prov- 
ed that  the  land  had  no  market  ralue  prac- 
tically 20  years  before  this  time,  but  that 
the  value  had  materially  Increased  within 
the  past  4  or  5  years,  and  had  arisen  to 
$12  or  $15  per  acre,  and  that  defendant  paid 
Sll.iSO  per  acre  for  it.  When  the  case  came 
on  for  trial,  defendant  asked  for  a  contin- 
uance, in  order  to  take  further  proof,  which 
motion  the  court  overruled.  But  the  court 
excluded  certified  copies  of  the  patent  and 
deed  under  which  the  plaintiffs  claim  title, 
on  the  ground  that  the  loss  of  the  originals 
had  not  been  established,  and  rendered  a 
decree  dismissing  the  complaint  for  want  of 
equity.    Plaintiffs  appealed. 

The  evidence  was,  we  think,  sufficient  to 
establish  tbe  loss  of  the  original  patent  and 
deed,  and  the  court  erred  in  excluding  the 
certified  copies.  Carpenter  v.  Dressier,  76 
Ark.  400,  89  S.  W.  89.  But  we  are  of  the 
opinion  that  upon  the  pleadings  and  proof  tbe 
decree  Is  correct,  and  should  be  affirmed, 
though  the  ground  upon  which  the  chancellor 
based  It  Is  erroneous.  Plaintiffs'  cause  of 
action  in  equity  is  barred  by  their  own  laches. 
Their  ancestor  died  in  1861,  and  they  never 
asserted  any  claim  to  the  land  until  the 
year  1904.  when  they  commenced  the  present 
action.  Meanwhile  defendant  and  those  un- 
der whom  he  held  had  claimed  title  under 
deeds  running  as  far  back  as  1879,  and  had 
paid  taxes  on  the  land,  -and  tbe  same  had 
become  greatly  enhanced  in  value.  This  Is 
sufficient  to  bar  plaintiffs'  claim.  Turner  v. 
Burke,  81  Ark.  352,  99  S.  W.  76;  Osceola 
Land  Co.  v.  Henderson,  81  Ark.  432, 100  S.  W. 


896;  Craig  v.  Hedgee,  119  S.  W.  646.  The 
only  excuse  they  give  for  their  failure  to 
earlier  assert  their  claim  is  that  "through 
financial  loss  care  of  property  was  neglected." 
This  excuse  is  not  sufficient  to  relieve  plain- 
tiffs from  the  consequences  of  their  negligent 
failure,  under  the  circumstances  of  this  case, 
to  assert  their  claim  to  the  land  until  after 
so  great  a  lapse  of  time. 
Decree  affirmed. 

On  Behearlng. 

Appellants  now  insist  that  we  erred  in 
saying  in  the  former  opinion  that  appellee 
claimed  title  to  both  tracts  of  land  under 
deeds  running  as  far  back  as  1879  and  1883, 
and  they  urge  that,  according  to  the  record  in 
this  case,  appellee's  color  of  title  to  one  tract 
runs  back  only  to  the  deed  from  Chas.  Blank 
to  Ingram  in  1899,  which  was  about  five  years 
before  the  commencement  of  this  action.  If 
we  made  an  error  in  this  respect  It  was  be- 
cause of  appellant's  failure  to  properly  ab- 
stract the  record,  and  it  is  too  late  now  to 
correct  It  The  decree  snould  have  been  af- 
firmed on  account  of  the  omission  to  properly 
abstract  the  record.  But  we  undertook  to 
decide  the  case  upon  tbe  merits,  and  under- 
stood from  the  'undenled  allegations  of  the 
amended  complaint  that  appellants  were  at- 
tacking appellee's  color  of  title  to  both  tracts 
of  land  under  deeds  executed  in  1879  and 
1883,  respectively,  as  well  as  the  additional 
color  of  title  to  one  of  the  same  tracts  under 
deed  from  Blank  to  Ingram  in  1899.  The 
pleadings  are  open  to  that  construction,  and 
if  that  be  correct  the  decision  is  right  as  to 
both  tracts.  If  error  has  been  made,  tbe 
fault  is  with  appellants  in  not  properly  ab- 
stracting the  record. 

The  rules  of  this  court  do  not  allow  matter 
overlooked  by  the  court  to  be  brought  up  on 
petition  for  rehearing,  when  attention  was 
not  called  to  it  in  the  original  abstract  and 
brief.    Behearlng  Is  therefore  denied. 
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HUOHES  T.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentacky.    Jan.  13,  1910.) 

1.  ROBBEBT    (I  26*)— PBOSECVTIOR   and    PTTN- 

isnicENT— Questions  for  Jubt. 

In  a  prosecution  for  robbery,  evidence  held 
to  take  the  question  of  defendant's  guilt  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Bobbery, 
Cent.  Dig.  |  87;    Dec.  Dig.  {  26.*] 

2.  Cbuinai.  IjAw  (I  1159*)  —  Review  —  Evi- 
dence—Sufficiency. 

Where  the  evidence  was  sufficient  to  take 
the  question  of  defendant's  guilt  to  the  jury, 
the  verdict  will   not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw.   Cent   Dig.  H  3074r^0S3;    Dec.   Dig.  S 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal  Division. 

"Not  to  be  offlclally  reported." 

William  Hughes  was  convicted  of  robbery, 
and  appeals.    Affirmed. 

W.  H.  Sweeney,  for  appellant  Jas.  Breath- 
itt, Atty.  Gen.,  and  Tom  B.  McGregor,  Asst 
Atty.  Gen.,  for  the  Commonwealth. 

BABKER,  J.  The  appellant,  William 
Hughes,  was  indicted  by  the  grand  Jury  of 
Jefferson  county,  charged  with  the  crime  of 
robbery,  committed  by  unlawfully  and  forci- 
bly taking  from  the  person 'of  Lewis  E.  By- 
rom  $150  In  money.  To  this  Indictment  he 
pleaded  not  guilty,  but  a  trial  before  a  petit 
Jury  resulted  in  his  being  found  guilty  as 
charged  In  the  indictment  and  his  punish- 
ment being  fixed  at  confinement  in  the  peni- 
tentiary for  a  term  of  five  years.  From  the 
Judgment  enforcing  this  verdict  he  has  ap- 
pealed. 

The  only  question  made  In  the  brief  for 
appellant  is  that  the  evidence  was  not  suffi- 
cient to  warrant  his  conviction.  The  wit- 
ness Byrom  testified  positively  that  the  ac- 
cused met  him  on  the  street  while  the  wit- 
ness was  very  drunk,  knocked  him  down, 
and  took  from  his  person  something  over 
$100.  The  witness  had  been  with  Hughes 
during  the  earlier  part  of  the  night  at  a 
dance  ball,  and  knew  him  by  sight  He 
clearly  recognized  him,  and,  as  said  before, 
testified  positively  that  the  defendant  was 
the  guilty  party.  There  were  two  other  men 
with  Hughes  at  the  time,  one  named  Bell, 
and  the  other  Kelly.  Bell  testified  in  favor 
of  Hughes,  that  he  (Bell)  and  Kelly  had  com- 
mifted  the  robbery  complained  of  by  Byrom, 
and  that  Hughes  had  nothing  to  do  with  it. 
Bell  was  contradicted  by  Officer  Fltzgibbons, 
who  testified  that  Bell  had  told  him  when 
arrested  that  Hughes,  in  company  with  him 
and  Kelly,  had  committed  the  robbery.  The 
Jury  evidently  believed  Byrom  and  disbe- 
lieved Bell  and  Hughes,  as  they  had  a  right 
to  do.  There  having  been  sufficient  evidence 
to  take  the  case  to  the  Jury  on  the  question 
of  the  guilt  or  innocence  of  appellant  under 
our  well-settled  rule  we  will  not  disturb  the 
verdict 


There  to  no  complaint  of  any  error  of  law 
committed  during  the  trial  to  the  prejudice 
of  the  appellant,  and  therefore  the  Judgment 
mnat  be  affirmed,  and  It  to  so  ordered. 


WESTERN  UNION  TB5LBGRAPH  CO.  T. 
BRASHER. 

(Onrt  of  Appeals  of  Kentucky.    Jan.  28,  1910.) 

L  Telegraphs  and  Telephones  (|  68*)— Op- 
EBATioN— Actions  fob  Davaoes — Evidence. 
Evidence  of  unsuccessful  efforts  by  a  tele- 
phone company  to  find  the  addressee  of  a  tele- 
gram before  it  was  sent  is  inadmissible  to  prove 
diligence  of  the  telegraph  company  in  trying  to 
find  him. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  i  62;  Dec  Dig.  | 
6&»] 

2.  Teleobaphs  and  Telephones  (t  66*)— Op- 
eration—Actions  fob  Dahaqes— Evidence. 
A  message  by  a  receiving  operator  who  bad 
not  completed  his  search,  which  merely  inform- 
ed the  sending  operator  that  the  addressee  of  a 
telegram  could  not  be  found,  was  inadmissible 
to  show  diligence  in  trying  to  find  him. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  i  62 ;  Dec.  Dig.  ( 
66.*] 

8.  Teleobaphs  and  Telephones  (5  66*)*-Op- 

ERATioN— Actions  for  Damages— Evidence. 
Evidence  held  to  justify  a  verdict  finding 
that  a  telegraph  company  was  negligent  in  fail- 
ing to  deliver  a  telegram. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  63;  Dec.  Dig.  ( 
6a*} 

4.  Trial  (8  252*)— Operation— Actions  fob 

Damages— iNSTBDcnONS. 

Where  there  was  some  evidence  that  plain- 
tiff could  hare  reached  bis  mother's  bedside  be- 
fore her  death  If  defendant  had  used  due  dill- 
^ncR  in  delivering  a  telegram  annonndng  her 
illness,  it  was  not  error  to  instruct  on  that 
theory. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §8  596-612;   Dec.  Dig.  |  252.*] 

6.  Telegraphs  and  Telephones  (J  73*)— Op- 
eration —  Action  for  Damaoes—Questiow 
fob  Jubt  —  Reasonableness  of  Rbouia- 

TIONS. 

AVhether  a  telegraph  company's  rule  govern- 
ing the  handling  of  messages  is  reasonalHe  is  a 
question  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  (3ent  Dig.  I  76;  Dec.  Dig.  { 
73.*] 

6.  Appeal  and  Ebbob  ({  1066*}  —  Habmless 

Error— Instructions. 

Where  there  was  evidence  that  negligence 
In  failing  to  deliver  a  telegram  occurred  both  be- 
fore and  after  the  hours  specified  in  a  rule,  un- 
der which  messengers  were  not  required  to  de- 
liver telegrams  between  7  p.  m.  and  7  a.  m.,  an 
instruction  that  defendant  had  the  right  to  make 
and  enforce  reasonable  regulations  governing  the 
handling  of  messages,  though  defective  in  omit- 
ting to  advise  the  jury  that  the  rule  was  reason- 
able, was  not  prejudicial   to  defendant. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;  Dec.  Dig.  i  1066.*] 

7.  TBIAL  (8  219*)— iKSTBUCTIONa— DBFIlfmOK 

or  Tebms. 

The  court  having  charged  that  defendant 
wat  only  required  to  use  reasonable  diligence  in 
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dellTerlng  a  telegram,  the  failure  to  define  "ordi* 
nary  can"  as  naed  in  the  instractions  was  not 
error. 

[Ed.  Xote.— For  other  cases,  see  Trial,  Cent 
Dig.  {  489 ;   Dec.  Dig.  (  219.*] 
8.  Tbial  (S  260*)— Inbtbuctions— Riquests. 

It  is  not  error  to  refuse  instructions  offered, 
though  correct,  where  the  jury  have  been  fully 
instructed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |{  661-«59;  Dec.  Dig.  {  260.»] 

Appeal  from  Circuit  Court,  Mulilenberg 
County. 

"To  be  officially  reported." 

Action  by  W.  E.  Brasher  against  the  West- 
em  Union  Telegraph  Company.  From  a  jadg- 
ment  for  plaintiff,  defendant  api>ealB.  Af- 
firmed. 

A.  B.  Rldiardson  and  Browder  &  Browder, 
for  appellant  R.  T.  Thomas,  Jr.,  for  appel- 
pellee. 

SETTLE,  J.  Appellee  recovered  of  appel- 
lant in  the  court  below  a  verdict  and  Judgment 
for  $500  damages,  on  account  of  its  alleged 
negligent  failure  to  deliver.  In  a  reasonable 
time,  the  following  telegram  sent  appellee,  at 
Central  City,  by  his  brother,  through  Harry 
Turner,  from  Russellvllle,  Ky.;  "l/26/190a 
RussellvUIe,  Ky.  To  W.  Brasher,  Central 
City,  Ky.  Tour  mother  is  dying.  D.  Brash- 
er." According  to  the  averments  of  the  petl- 
flon,  and  evidence  introduced  in  appellee's 
behalf,  the  telegram  was  delivered  by  the  send- 
er to  appellant's  Russellvllle  operator  about 
2  o'clock  p.  m.,  Sunday,  January  26,  1008,  to 
be  immediately  transmitted  and  delivered  to 
appellee  at  Central  City,  but  it  was  not  In  fact 
received  by  appellee  until  a  week  later,  upon 
Us  calling  at  appellant's  Central  City  office 
for  it,  after  being  advised  by  a  letter  from 
bis  brother  that  the  telegram  had  been  sent 
him.  The  purpose  of  the  telegram,  as  alleged 
In  the  petition,  and  shown  by  the  evidence, 
was  to  apprise  appellee  of  the  fact  that  bis 
mother  was  then  believed  to  be  dying;  that 
he  might  reach  her  bedside  before  her  death, 
or  in  any  event,  get  to  her  residence  in  time 
to  be  present  at  her  burial,  neither  of  which 
was  he  able  to  do,  as  his  mother  died  between 
7  and  8  o'clock  p.  m.,  of  January  26, 1908,  and 
was  buried  -between  12  and  1  o'clock  in  the 
afternoon  of  the  following  day,  January  27, 
1908.  It  was  further  alleged  In  the  petition, 
and  appellee's  evidence  tended  to  prove,  that 
but  for  the  negligence  of  appellant's  agents 
In  transmitting  the  tdegram,  and  In  the  mat- 
ter of  falling  to  deliver  it,  he  would  have 
gotten  to  bis  mother  before  her  death  and 
been  able  to  attend  her  burial,  and  that  the 
negligence  of  appellant  in  thus  preventing 
him  from  seeing  bis  mother  before  her  death, 
and  from  attending  her  burial,  caused  appel- 
lee great  mental  anguish,  and  suffering,  for 
whidi  he  asked  $1,999,  damages.  Appel- 
lant's answer  traversed  the  affirmative  matter 
of  the  petition,  except  the  averment  of  its 


rec^vlng,  at  RnasdlvQIe  and  transmitting  to 
Central  City,  the  telegram  in  question,  and 
as  to  this  the  answer  alleged  that  the  tel- 
egram was  received  by  appellant's  Rassell- 
YiUe  operator  at  2:60  o'clock  p.  m.,  Janu- 
ary 26,  1908,  and  transmitted  at  once  over 
its  lines  to  Central  City,  where  it  was  re- 
ceived by  its  agent  there  at  4:23  o'clock  p. 
m.,  and  Immediately  placed  In  the  hands 
of  a  messenger  for  delivery  to  appellee,  but 
that  after  a  reasonable  effort  to  find  appel- 
lee, and  falling  to  do  so,  the  telegram  was  re- 
turned by  the  messenger  to  its  Central  City 
office,  where  it  remained  until  7:30  o'clock 
a.  m.,  on  the  following  day,  and  was  then 
given  to  another  messenger  for  delivery  to 
appellee;  that  this  messenger  also  made  dili- 
gent effort  to  find  appellee,  but  failed  to  do 
so,  whereupon  he  returned  the  telegram  to 
the  Central  City  office,  where  it  remained  un- 
til called  for  by  appellee,  a  week  later.  Nu- 
merous grounds  were  filed  in  support  of  the 
motion  for  a  new  trial  made  in  the  court  be- 
low, but  we  will  notice  only  such  of  these  as 
are  urged  for  a  reversal  of  the  Judgment  ap- 
pealed from. 

It  is  complained  by  appellant  that  the  circuit 
court  erred  In  refusing  to  permit  It  to  prove 
on  the  trial  that  Sargent,  assistant  messenger 
of  a  telephone  company  at  Central  City,  at- 
tempted, without  success,  before  the  telegram 
was  sent  by  Turner,  to  ascertain,  In  response 
to  a  telephone  call  from  the  latter,  the  resi- 
dence of  appellee,  that  Turner  might  by  tele- 
phone Inform  him  of  the  condition  of  his 
mother.  We  do  not  think  this  ruling  of  the 
court  was  improper.  The  failure  of  appel- 
lant's agents  to  find  appellee  could  not  have 
been  excused  upon  the  ground  that  another 
could  not  or  did  not  do  so;  nor  would  the 
efforts  of  Sargent  to  find  appellee  show 
whether  appellant's  agents  were  properly  dili- 
gent in  their  efforts  to  do  so.  In  other  words, 
the  diligence  or  negligence  of  one  person  can- 
not be  shown  by  the  diligence  or  negligence  of 
another  person.  Turner  was  allowed  to  testi- 
fy, without  objection,  that  he  tried  to  reach 
appellee  by  telephone  before  sending  him  the 
telegram,  and  failed,  and  this.  If  competent  at 
all,  brought  to  the  attention  of  the  Jury  the 
fact  that  he  was  not,  and  could  not  be,  advis- 
ed of  the  condition  of  his  mother  by  tele- 
phone, which  was  as  far  as  the  inquiry  should 
have  been  carried. 

It  is  also  contended  by  appellant's  counsel 
that  the  trial  court  erred  in  refusing  to  per- 
mit the  Introduction  of  a  telegram  appellant's 
Central  City  operator  sent  to  its  Russellvllle 
agent.  Informing  him  that  appellee  had  not 
been,  or  could  not  be,  found.  This  message 
was  sent  after  the  failure  of  the  first  effort 
of  appellant's  Central  City  agents  to  find 
appellee,  indeed.  In  less  than  an  hour  of  the 
time  the  original  telegram  reached  Central 
City,  and  before  the  alleged  attempt  to  find 
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him  the  next  morning,  and  It  did  not  Indicate 
what  efforts  or  means  had  been  employed  to 
find  him,  or  show  that  they  had  used  ordinary 
care  to  do  so.  The  telegram  might  hare  been 
based  upon  the  mere  belief  of  the  .Central 
City  operator  that,  as  appellee  was  person- 
ally unknown  to  him,  or  there  was  no  one 
present  of  whom  his  whereabouts  could  be 
asked,  he  could  not  be  found.  When  the  tele- 
gram was  sent  from  Central  City  appellant's 
agents  had  not  completed  their  search  for 
appellee,  and  had  not  at  that  time  reasonably 
discharged  their  duty  either  to  appellee,  or 
the  sender  of  the  original  telegram.  In  the 
absence  of  proof  showing  that  the  telegram 
sent  from  the  Central  City  office  was  intend- 
ed for  appellee's  brother,  sender  of  the  origi- 
nal telegram,  or  Turner,  both  of  whom  lived 
five  miles  from  Russellrille,  or  of  any  effort 
to  get  it  to  them,  it  cannot  fairly  be  claimed 
that  the  purpose  of  the  Central  City  operator 
In  sending  It  was  to  get  information  as  to 
the  whereabouts  of  appellee ;  Indeed,  the  tele- 
gram contained  no  such  request,  and  obtained 
no  response.  Such  eTldence  Is  closely  akin 
to  the  self-serylng  declaration  of  one  charged 
with  a  negligent  act,  made  following  the  act, 
and  to  excuse  or  Justify  It.  We  are  therefore 
of  opinion  that  the  exclusion  of  the  telegram 
In  question  was  not  error. 

It  Is  further  contended  by  counsel  for  ap- 
pellant that  the  verdict  was  flagrantly  against, 
and  not  authorized  by,  the  evidence,  which. 
It  is  claimed,  showed  that  appellant  and  its 
agents  used  all  the  care  and  diligence  the 
law  required  of  them  In  endeavoring  to  de- 
liver appellee  the  telegram  from  his  brother, 
and  that  had  the  telegram  been  delivered  ap- 
pellee as  soon  as  received  at  Central  City, 
be  could  not  have  gotten  to  his  mother  be- 
fore her  death,  or  If  delivered  to  him  the 
morning  following,  before  the  arrival  at  Cen- 
tral City  of  the  first  train  going  to  Russell- 
yllle,  he  could  not  have  reached  his  mother's 
bedside  before  her  burial.  On  the  other 
hand,  it  is  insisted  for  appellee  that  appel- 
lant's RussellvUle  agent  negligently  delayed 
sending  the  telegram;  that  as  Central  City  is 
but  37  miles  from  RussellvUle,  even  If  the 
telegram  was  given  the  RussellvlUe  operator 
at  2:50  o'clock,  as  admitted  in  the  answer.  It 
ought  to  have  been  received  at  the  Central 
City  office  more  than  an  hour  earlier  than 
it  was  received,  which  would  have  given  the 
messenger  boy  that  much  more  time  than  he 
had,  for  trying  to  find  appellee.  It  is  also  in- 
sisted for  appellee  that  appellant's  Central 
City  agents  could  with  ordinary  care  have 
found  appellee,  and  delivered  him  the  tele- 
gram In  ttane  for  him  to  take  the  passenger 
train  which  passed  Central  City  at  6:13 
o'clock  p.  m.,  and  arrived  at  RussellvUle  at 
7  p.  m.,  which  would  have  enabled  him  to  get 
to  bis  mother  before  her  death,  or,  in  any 
event,  that  with  such  a  delivery  of  the  tele- 
gram as  they  might  and  could  have  made,  he 
could  have  taken  a  passenger  train  leaving 
Central  City  at  8:90  o'clock  a.  m.  the  next 


day,  which  would  have  enabled  him  to  reach 
RussellvUle  at  10:50  a.  m.,  and  his  mother's 
residence  In  time  for  her  burial.  As  bo  these 
several  propositions  there  was  a.  contrariety 
of  evidence.  That  of  appellee  showed  tb&t 
he  was  a  miner  by  occupation,  that  be  had 
lived  In  Central  City,  and  been  in  the  employ 
of  the  Central  Coal  &  Iron  Company  more 
than  three  years,  during  the  whole  of  which 
time  his  residence  had  been  at  the  same 
place,  and  within  400  or  500  yards  of  appel- 
lant's telegraph  office.  He  also  proved  by 
business  men  of  Central  City,  such  as  How- 
ey,  Carr,  Robertson,  Casebler,  Klttlnger,  and 
E^nklln,  whose  stores  or  other  places  of 
business  were  near  the  telegraph  office,  that 
they  knew  appellee  and  his  place  of  residence, 
and  that  Inquiry  of  any  of  them  by  appeUant's 
messenger  would  have  enabled  him  to  ascer- 
tain without  difficulty  where  appellee  lived, 
and  how  to  find  him.  Appellee  also  proved 
that  the  Central  Coal  &  Iron  Company  own- 
ed a  large  store  situated  near  appellant's 
office,  where  appellee  and  others  in  its  em- 
ploy received  their  wages,  purchased  their 
suppUes,  and  were  In  the  habit  of  congre- 
gating when  not  at  woiIe,  and  that  inquiry 
at  this  store  would  certainly  have  enabled 
the  messenger  to  ascertain  appellee's  place 
of  residence  and  of  his  work.  It  is  true  that 
the  stores  or  other  places  of  business  of  the 
persons  named,  except  a  drug  store  of  one  of 
them,  were  not  open  on  the  Sunday  after- 
noon and  evening  the  telegram  to  appellee 
was  received  by  api)ellant'B  Central  City  of- 
fice, but  they  were  aU  open  by  7  o'clock  Mon- 
day morning  and  during  the  time  of  the  al- 
leged efforts  then  made  by  the  messenger  to 
find  appellee,  and  yet  he  made  no  inquiry  at 
any  of  these  places.  In  proof  of  its  diligence 
in  trying  to  find  appellee  appellant  introduc- 
ed Glsh,  Crane,  Boyd,  and  Woodbum,  the 
last  a  physician,  and  all  residents  of  Central 
City,  to  each  of  whom  one  or  the  other 
of  the  messengers  sent  out  with  the  tele- 
gram made  inquiry  for  appeUee's  residence. 
But  none  of  them  knew  where  he  lived. 
This  conflicting  evidence  all  went  to  imd 
was  considered  by  the  jury,  and  from  It 
all  It  was  their  province  to  determine  the 
question  of  appellant's  diligence,  or  want  of 
diligence,  in  the  matter  of  delivering  the  tele- 
gram, and  we  cannot  say  that  there  was  not 
testimony  to  justify  their  finding  that  appel- 
lant was  negligent 

As  to  the  question  whether  appellee  could 
have  reached  his  mother's  bedside  before  her 
death,  if  the  telegram  had  been  delivered  be- 
fore the  departure  from  Central  City  of  the 
5:13  o'clock  afternoon  train  Sunday,  there  Is 
much  doubt,  but  we  are  unable  to  say  that 
there  was  not  some  and  at  least  a  scintilla 
of  evidence  conducing  to  prove  that  he  might 
have  done  so.  According  to  the  testimony  of 
one  witness  the  mother  died  between  8  and  9 
o'clock  Sunday  evening.  If  this  was  true, 
appeUee  could  have  gotten  to  her  before  her 
death,  as  the  5:13  train  arrived  at  Rossell- 
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▼Ute  at  7  o'clock,  and  the  dhitanoe  of  five 
criUes  to  the  mother's  residence  might  reason- 
orbly  have  been  made  by  8  o'clock.  On  the 
other  hand.  If  her  death  occnrred  about  or 
shortly  before  8  o'clock,  It  is  still  barely  pos- 
sible that  appellee  might  have  gotten  there 
before  she  died.  The  fact,  however,  that 
another  witness,  the  son  who  directed  the 
sending  of  the  telegram,  Indefinitely  testified 
that  she  died  between  7  and  8  o'clock,  makes 
It  extremely  doubtful  that  he  could  have 
done  80.  But  it  is  clear  from  the  evidence 
that  If  the  telegram  had  been  delivered  to 
appellee  In  time  for  him  to  have  taken  the 
8:50  morning  train,  which  arrived  at  Russell- 
vllle  an  hour  later,  he  oould  have  gotten  to 
the  mother's  residence  before  the  burial. 

Appellant's  counsel  seriously  object  to  some 
of  the  instructions  given  by  the  trial  court, 
and  these  objections,  after  careful  considera- 
tion, we  think  untenable.  They  contend  that 
instruction  No.  1  should  have  omitted  any 
mentton  of  the  right  of  the  Jury  to  find  for 
appellee  because  of  his  failure  to  get  to  his 
mother  before  her  death.  In  other  words, 
that  the  Instruction  should  have  confined  the 
right  of  recovery,  If  the  Jury  had  found  ap- 
pellant guilty  of  negligence  in  failing  to  de- 
liver the  telegram,  to  such  a  sum  In  damages 
as  would  have  compensated  him  for  mental 
anguish.  If  any,  resulting  from  his  inability 
to  attend  his  mother's  funeral.  We  do  not 
think  the  instruction  defective  in  the  particu- 
lar named;  for,  as  previously  indicated  in 
the  opinion,  there  was  some  evidence  upon 
which  to  hypothecate  that  part  of  the  in- 
struction objected  to. 

We  do  not  understand  that  Instructions  2 
and  S  are  objected  to  by  counsel,  but  it  is 
complained  of  Instruction  4  that  It  stopped 
short  of  properly  presenting  to  the  Jury  the 
right  of  appellant  to  adopt  and  follow  the 
rule,  shown  in  evidence,  under  which  Its 
messengers  were  not  required  to  deliver  at 
Central  City  telegrams  between  the  hours  of 
7  p.  m.  and  7  a.  m.  The  instruction  in  ques- 
tion Is  as  follows:  "The  court  Instructs  the 
Jury  that  the  defendant  had  the  right  to 
make  reasonable  regulations  governing  the 
handling  of  messages  received  by  it  for  trans- 
mission, and  to  conduct  its  business  in  ac- 
cordance with  such  regulations."  It  must  be 
conceded  that  it  would  have  been  better  for 
the  court  to  have  added  to  this  instruction,  if 
given  at  all,  such  words  as  would  have  en- 
abled the  Jury  to  understand  that  the  rule 
in  question  was  one  of  the  reasonable  regula- 
tions which  the  appellant  had  the  right  to 
enforce,  as  the  matter  of  whether  such  a 
rule  was  reasonable  or  otherwise,  the  facts 
showing  the  rule  being  admitted,  was  one 
for  the  court  and  not  the  Jury  to  determine. 
But  we  are  unwilling  to  hold  that  the  in- 
struction in  the  form  given  was  prejudicial 
to  appellant,  for,  according  to  the  evidence 
appellant's  negligence,  if  there  was  any,  oc- 


curred either  before  7  o'clock  p.  m.  or  after 
7  o'clock  a.  m.  following  its  reception  of  the 
telegram  at  Central  City,  or  both  before  and 
after  those  hours.  Moreover,  It  is  question- 
able whether  the  court  should  have  given 
Instruction  No.  4  at  all,  In  view  of  the  fact 
that  the  rule  contended  for  by  appellant  was 
not  pleaded  in  its  answer. 

It  Is  aleo  Insisted  for  appellant  that  the 
trial  court  erred  In  falling  to  give  an  instruc- 
tion defining  "ordinary  care"  as  used  In  the 
instructions.  In  response  to  this  we  can 
only  say  that  such  an  instruction  would  have 
been  proper,  but  the  failure  of  the  court  to 
give  it  was  not  error.  In  view  of  the  fact 
that  Instructions  1,  2,  and  3  all  advised  the 
Jury  in  apt  terms  that  appellant  was  only  re- 
quired to  use  reasonable  diUgence  In  sending 
or  delivering  the  telegram. 

Several  of  the  Instructions  offered  by  ap- 
pellant might  with  propriety  have  been  given 
by  the  coiu"t;  but,  as  those  that  were  given 
seem  to  us  to  have  presented  all  the  law  nec- 
essary for  the  guidance  of  the  Jury  In  arriv- 
ing at  a  verdict,  It  was  not  error  for  the 
court  to  refuse  those  ofTered  by  appellant 

It  follows  from  what  we  have  said  that 
there  was  no  error  In  the  refusal  of  the  trial 
court  to  give  the  peremptory  Instruction  ask- 
ed by  appellant;  and,  as  on  the  whole  record 
we  have  discovered  no  error  that  was  preju- 
dicial to  the  substantial  rights  of  the  appel- 
lant, the  Judgment  Is  afiirmed. 


SPALDING  V.  WATHEN.  MUELLER  &  CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  4,  1910.) 

Appeal  and  Ebbob  ({  45*)— Decisions  Re- 
viewable—Amount  IN  CONTBOVERSY. 

Under  Ky.  St.  §  950  (Russell's  St.  f  2784), 
providini;  that  no  appeal  can  be  taken  to  the 
Court  of  Appeals  from  a  judgment  for  the  re- 
covery of  money  in  amount  less  than  $200,  no 
appeal  lies  from  a  dismissal  on  plaintiff's  fail- 
ure to  plead  further  after  demurrer  sustained 
to  his  petition  in  an  action  to  recover  clerk's 
fees  amounting  to  $o5.30. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  172-197;   Dec.  Dig.  i  45.»] 

Appeal  from  Circuit  Court,  Marlon  County. 

"To  be  officially  reported." 

Action  by  Tom  B.  Spalding,  clerk,  against 
Wathen,  Mueller  &  Co.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Dismissed. 

John  McChord  and  W.  W.  Spauldlng,  for 
appellant.  Samuel  Avritt,  Lafe.  S.  Pence, 
and  S.  A.  Russell,  for  appellee. 

HOBSON,  J.  Tom  B.  Spalding  is  the  clerk 
of  the  Marion  circuit  court.  There  were  a 
number  of  Indictments  pending  in  that  court 
against  Wathen,  Mueller  &  Co.,  in  which 
Spalding's  fees  against  them  amounted  to 
$56.80.  He  brought  this  suit  on  October  12, 
1909,  against  them  to  recover  this  amount, 
charging  that  the  services  were  rendered  to 
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the  defendant!  more  than  00  days  before  the 
filing  of  the  petition  and  since  Jannary  1, 
1909.  The  defendants  filed  a  general  demur- 
rer to  the  petition.  The  circuit  court  sus- 
tained the  demurrer.  The  plalntlflF  failing 
to  plead  further,  the  action  -was  dismissed, 
and  the  plaintiff  has  appealed  to  this  court 
The  defendants  have  entered  a  motion  to  dis- 
miss the  appeal  for  want  of  Jurisdiction; 
and  this  is  the  first  question  to  be  determin- 
ed on  the  appeal. 

Section  950.  Ky.  St.  (Russell's  St  {  27S4), 
among  other  things  provides:  "No  appeal 
shall  be  taken  to  the  court  of  appeals  from  a 
Judgment  for  the  recovery  of  money  or  per- 
sonal property,  if  the  value  In  controversy 
be  less  than  two  hundred  dollars,  exclusive 
of  interest  and  cost."  After  specifying  oth- 
er cases  not  here  material,  in  which  no  ap- 
peal may  be  taken,  the  section  concludes 
with  these  words:  "In  all  other  civil  cases, 
the  court  of  appeals  shall  have  appellate  Ju- 
risdiction over  the  final  orders  and  Judg- 
ments of  all  courts."  This  is  an  action  to 
recover  155.30.  The  Judgment  dismissing 
the  petition  is  simply  a  Judgment  refusing 
a  recoivery  of  $55.30.  Tbe  value  in  contro- 
versy is  $55.30.  Nothing  else  is  involved. 
The  case,  therefore,  falls  literally  within  the 
provision  of  the  statute  above  quoted.  The 
cases  relied  on  by  appellant  in  which  this 
court  took  Jurisdiction  were  all  appeals  from 
Judgments  which  were  not  for  the  recovery 
of  money  or  personal  property.  Thus  in  Ex 
parte  Herrlck,  78  Ky.  23,  the  appeal  was  tak- 
en from  an  order  refusing  to  issue  to  a  wit- 
ness a  certificate  of  his  attendance.  The 
thing  there  In  controversy  was  the  right  of 
tbe  witness  to  a  certain  paper.  By  the  stat- 
ute this  court  has  Jurisdiction  in  all  cases 
subject  to  the  exceptions  it  contains.  One  of 
the  exceptions  is  that  no  appeal  shall  be 
taken  from  a  Judgment  for  tbe  recovery  of 
money  or  personal  property  if  the  value  in 
controversy  be  less  than  $200,  exclusive  of 
interest  and  cost  To  bring  a  case  within 
the  exception,  tbe  appeal  must  be  taken 
from  a  Judgment  for  the  recovery  of  money 
or  personal  property,  and  the  value  in  con- 
troversy must  be  less  than  $200.  In  the 
Herrlck  Case  the  value  In  controversy  was 
less  than  $200;  but  the  appeal  was  not  tak- 
en from  a  Judgment  for  the  recovery  of 
money  or  personal  property.  In  Sbackleford 
V.  Phillips,  112  Ky.  563,  66  S.  W.  419,  68  S. 
W.  441,  the  appeal  was  takm  from  a  Judg- 
ment sustaining  an  injunction  enjoining  the 
collection  of  a  fee  bill.  The  value  in  con- 
troversy was  less  than  $200,  but  the  Judg- 
ment was  not  for  the  recovery  of  money  or 
personal  property.  It  was  simply  a  Judg- 
ment granting  an  injunction.  In  Willis  v. 
Thornton,  78  S.  W.  215,  plaintifT  obtained  an 
injunction  on  tbe  ground  that  she  did  not 
live    within    the   taxing    district    and    was 


therefore  not  liable  to  be  taxed  In  It  Tbe 
Judgment  was  not  for  tbe  recovery  of  mon- 
ey, but  to  enjoin  the  collection  of  a  tax. 
The  thing  in  controversy  there  was  not  the 
amount  of  the  tax,  but  the  liabUity  of  plain- 
tifT's  property  to  be  taxed  in  the  district 
It  is  insisted  for  appellant  that  the  thing  in 
controversy  here  between  the  parties  is  the 
legality  of  the  fee  bills,  and  that  this  would 
appear  if  an  answer  was  filed.  Still,  if  an 
answer  had  been  filed,  and  tbe  court  had 
sustained  the  fee  bills,  he  would  only  have 
entered  a  Judgment  for  the  recovery  of 
$55.30;  and,  if  he  had  held  the  answw  good, 
he  would  simply  have  denied  a  recovery  for 
$55.30.  Nothing  but  this  sum  of  money  is 
involved  in  the  action.  The  fact  that  the 
value  in  controversy  is  less  than- $200  will 
not  deprive  this  court  of  Jurisdiction,  un- 
less the  Judgment  is  for  the  recovery  of 
money  or  personal  property;  but  here  the 
value  in  controversy  is  less  than  $200,  and 
the  Judgment  is  for  the  recovery  of  money. 
The  motion  to  dismiss  the  appeal  must 
therefore  be  sustained. 
Appeal  dismissed. 


RAY  V.  COMMONWEAI/TH. 

(Court  of  Appeals  of  Kentucky.    Feb.  2,  19ia> 

1.  Cbiminai.  Law  ({  1156*)— Appeai/— Deniai. 

OF  New  Tbiait-Review. 

Under  Cr.  Code  Prac.  8  281,  providing  that 
the  decision  of  the  court  on  a  motion  for  a  new 
trial  shall  not  be  subject  to  exception,  tbe  court 
on  appeal  cannot  reverse  for  errois  in  refus- 
ing a  new  trial. 

[Ed.  Note.— For  other  caces,  see  Criminal 
Law,  Cent  Dig.  SJ  3067-3071;    Dec  Dig.   f 

2.  CBimNAi,   Law   (|   593*) — CownmTAWCB— 

Absence  of  Cottnsel. 

Where  the  counsel  appointed  for  accused 
chared  with  murder  obtainM  a  disagreement  on 
the  first  trial,  and  was  absent  at  the  time  of  the 
second  trial,  after  he  had  investigated  the  case 
and  had  ascertained  that  accused  had  borne  a 
reputation  for  peace  and  good  order,  and  at  times 
prior  to  the  homicide  had  not  been  responsible, 
and  bad  also  found  witnesses  to  corroborate  those 
who  testified  for  defendant  on  tbe  first  trial, 
the  refusal  to  grant  a  continuance  to  give  ac- 
cused the  benefit  of  the  presence  of  counsel,  and 
to  compel  him  to  go  to  trial  with  new  counsel 
ignorant  of  the  facts,  was  reversible  error. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  1320;    Dec.  Dig.  {  593.*} 

Appeal  from  Circuit  CJourt  Logan  County. 

"Not  to  be  ofllcially  reported." 

Dan  Ray  was  convicted  of  murder,  and  he 
appeals.    Reversed  and  remanded. 

J.  C.  Browder,  Geo.  S.  Hardy,  and  G.  W. 
Merritt  for  appellant  Jas.  Breathitt  Atty, 
Gen.,  and  Tom  B.  McGregor,  Asat  Atty. 
Gen.,  for  the  Commonwealth. 

NUNN,  C.  3.  In  the  summer  of  1908  ap- 
pellant a  colored  man,  suddenly  and  with- 
out any  apparent  provocation,  shot  his  wife 
five  times  and  killed  her,  and,  having  no 
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more  cartridges  for  bis  pistol,  seized  a  but- 
cher'B  knife  and  attempted  suicide,  catting 
Ills  throat,  seyering  tbe  windpipe,  and  other- 
wise dangerously  Injuring  iiimself.  The 
tragedy  occurred  in  a  residence  portion  of 
the  town  of  RnssellvlUe  on  a  Sunday  after- 
noon. No  one  witnessed  the  full  occurrence, 
though  Dora  Ballance,  the  six  year  old  child 
of  the  dead  woman,  heard  and  saw  a  part 
of  the  occurrence.  Neighbors,  being  attract- 
ed by  the  sound  of  the  shots,  hurried  to  the 
scene.  They  found  the  woman  dead  lying 
face  down  in  the  yard  and  appellant  be- 
hind the  corner  of  the  house,  kneeling,  with 
the  blood  gashing  from  the  apparently  fatal 
wound  in  his  throat.  He  could  not  speak. 
The  physicians  sewed  the  wound  up  at  once, 
which  required  42  stitches,  and  he  recovered. 
At  the  following  September  term  of  the  cir- 
cuit court  appellant  was  indicted  for  willful 
murder.  His  case  came  on  for  trial,  and,  he 
having  no  means,  the  court  appointed  an  at- 
torney, J.  C.  Browder,  to  defend  him.  The 
commonwealth  Introduced  its  proof.  Appel- 
lant denied  all  remembrance  of  any  part  of 
the  tragedy,  and  swore  he  knew  nothing  of 
It  A  few  responsible  persons  testified  to  his 
previous  good  character,  and  upon  this  tes- 
timony tbe  jury  failed  to  agree.  At  the 
next  term  of  the  court.  In  May,  his  appointed 
counsel,  J.  C.  Browder,  was  in  the  state  of 
minois  attending  court,  and  could  not  be 
present  in  the  Logan  circuit  court  at  that 
term,  and  this  fact  was  made  known  to  the 
court  when  appellant's  case  was  called  for 
trial.  The  court,  however,  refused  to  pass 
the  case  or  grant  a  continuance  and  appoint- 
ed other  counsel  to  represent  appellant,  and 
they  filed  an  affidavit  stating,  in  effect,  that 
they  knew  nothing  about  the  case  or  about 
appellant's  defense;  that  Browder  was  nec- 
essarily absent;  that  he  (Browder)  under- 
stood, to  some  extent,  appellant's  case  and 
defense,  and  asked  a  continuance  of  the  case 
until  Browder  could  return.  The  court  re- 
fused the  continuance,  and  compelled  appel- 
lant to  enter  into  trial  with  his  newly  ap- 
pointed counsel.  The  commonwealth  intro- 
duced its  evidence,  which  showed  that  ap- 
pellant shot  and  killed  his  wife  without  any 
known  cause.  Appellant  was  Introduced  and 
testified  as  before  that  he  bad  no  recollec- 
tion or  knowledge  of  the  transaction;  that 
he  did  not  know  when  he  shot  his  wife  or 
when  he  cut  his  throat  It  appears  that  his 
newly  appointed  counsel  did  not  know  that 
he  had  witnesses  to  prove  his  previous  good 
character,  and  they  were  not  introduced  for 
ttkat  reason,  although  some  of  them  were  In 
the  courtroom  at  the  time  of  the  trial.  Up- 
on this  testimony  the  Jury  returned  a  ver^ 
diet  Inflicting  the  death  penalty.  Soon  aft- 
er this  verdict  was  rendered,  Browder  re- 
tnmed  home,  and  he  with  the  other  counsel 
filed  a  motion  for  a  new  trial,  setting  forth, 
in  substance,  the  above  facts,  together  with 
a  dozen  or  more  affidavits  showing  the  pre- 


vious good  reputation  of  appellant;  that  he 
was  a  bard  worker  and  of  a  peaceable  dis- 
position, and  for  some  years  last  past  liad 
been  subject  to  spells  of  some  kind,  suppos- 
ed to  be  epilepsy;  and  that  when  under 
such  spells,  he  seemed  to  be  unconscious  for 
several  minutes  or  hours.  Browder  stated 
in  his  affidavit  that  between  the  two  courts- 
named  he  had  investigated  the  case  and 
learned  a  great  many  of  these  facts,  but  not 
all  that  were  presented  on  a  motion  for  a 
new  trial,  and  that  he  intended  to  present 
them  In  appellant's  defense  on  his  second 
trial,  but  was  prevented  from  so  doing  by 
reason  of  his  absence  from  the  May  term  of 
the  court,  as  stated;  that  before  leaving,  he 
informed  the  court  of  the  trip  he  was  com- 
pelled to  take  to  Illinois;  that  he  expected  a 
continuance  of  the  case,  as  appellant  was 
then  confined  in  Jail  and  all  the  witnesses 
for  the  commonwealth  resided  in  tbe  town 
of  RuBsellvlIle,  and  the  continuance  of  the 
case  would  not  work  a  hardship  upon  or  In- 
convenience any  one. 

Under  section  281,  Cr.  Code  Prac,  this 
court  cannot  reverse  for  errors  committed 
by  the  lower  court  in  refusing  to  grant  a 
new  trial.  Therefore  the  only  question  is: 
Did  the  lower  court  abuse  its  discretion  in 
refusing  to  grant  a  continuance  of  the  case 
for  tbe  reason  of  the  unavoidable  absence  of 
his  first  appointed  counsel?  Appellant  was  ia 
no  wise  responsible  for  Browder's  absence. 
It  appears  that  at  the  first  trial  Browder 
had  investigated  the  case  sufficiently  to  as- 
certain that  appellant  had  borne  a  good  rep- 
utation tor  peace,  good  order,  and  a  good 
wage  earner  prior  to  his  trouble,  and  with 
this  testimony  and  that  of  appellant  suc- 
ceeded in  averting  a  death  penalty  on  the 
first  trial,  and  he  had  found  other  witnesses 
who  would  corroborate  those  who  testified 
on  the  first  trial  and  would  testify  to  other 
facts  that  would  have  in  all  probability  been 
beneficial  to  bis  defense.  The  affidavit 
showed  that  appellant  was  deprived  of  the 
benefit  of  this  testimony,  as  his  newly  ap- 
pointed counsel  had  no  information  or  knowl- 
edge thereof,  as  they  had  not  expected  to 
defend  him  until  after  the  case  was  called  for 
trial.  The  affidavits  filed  with  the  motion 
for  a  new  trial  tended  to  show  that  at  times 
prior  to  the  alleged  offense  appellant  was 
not  responsible  for  his  conduct;  that  he  was 
unconscious  of  bis  acts.  We  cannot  say 
what  effect  tills  evidence  would  have  bad 
upon  the  mind  of  the  Jury.  The  verdict 
might  have  been  the  same,  or  it  might  have, 
at  least  caused  the  assessment  of  a  less 
penalty,  and  the  court  should  have  granted 
a  continuance  and  have  permitted  appellant 
to  have  the  benefit  of  his  first  appointed  coun- 
sel and  the  testimony  of  tbe  witnesses  refer- 
red to. 

For  these  reasons,  the  Judgment  of  the 
lower  court  la  reversed  and  remanded  for  a 
new  trial. 
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PERKINS  ▼.  C»MMONWBAIiTH. 
(Conrt  of  Appeals  ot  Kentucky.    Jan.  26,  1910.) 

1.  Rape  (|  52*)— Statutobt  Bapb— Age  of 
Pbosecutrix— Evidence. 

E}Tidence  on  statutory  rape  held  to  author- 
ize a  finding  that  prosecutnx  was  under  IG 
years  old. 

[Ed.  Note.— For  other  cases,  see  Rape,  Dev. 
Dig.  i  52.*] 

2.  Rape  (|  52*)— Statutobt  Rape— Evidence. 

Evidence  netd  sufficient  to  warrant  a  con- 
viction of  statutory  rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Dec. 
Dig.  i  52.*] 

8.  Cbiminai.  Law  (J  1159*)  —  Appeai.  —  Re- 
view— Stjfficiewct  of  Evidence. 

"Rie  Supreme  Ciourt  in  a  criminal  case  is, 
ajB  to  the  sufficiency  of  the  evidence,  restricted 
to  the  inquiry  whether  there  was  any  compe- 
tent evidence  conducing  to  show  defendant's 
guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3074-3083;  Dec  Dig.  i 
1159.*]  . 

4.  Cbiuinai.  Law  (|  1085*)  —  Appeai^— Re- 
view —  Decision  on  Motion  fob  New 
Tbial. 

Even  though  failure  to  exclude  a  witness 
from  the  courtroom  while  other  witnesses  were 
testifying  was  error,  there  can  be  no  reversal 
therefor,  the  matter  having  been  brought  to  the 
court's  attention  for  the  first  time  on  motion  for 
new  trial ;  Cr.  Code  Prac.  S  281,  declaring  deci- 
sions on  motions  for  new  trial  not  subject  to  ex- 
ception. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  (  1035.*] 

6.  Cbiminai,  Law  (|  665*)— Placing  Wit- 
nesses Undeb  the  Rule— Exemption- Dis- 

CBETTON. 

A  witness  being  as  officer  of  the  court,  it 
may  in  its  discretion  exempt  him  from  the  op- 
eration of  the  rule. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1549-1566% ;  Dec  Dig.  { 
665.*] 

6.  Rape  (H  6,  13*)— Statutobt  Rape— Fobcb. 

Under  Ky.  St  {  1155  (Russell's  St.  {  3773), 
declaring  a  punishment  for  carnally  knowing  a 
female  under  16  years  old,  force  or  unlawful 
assault  are  not  essential  to  the  crime. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  H  6,  12;   Dec  Dig.  fS  6,  13.*] 

7.  Rape  (J  50*)— Statutobt  Rape— Attempt. 

The  offense  denounced  by  Ky.  St.  |  lloo 
(Russell's  St.  {  3773),  carnally  knowing  a  fe- 
male under  the  age  of  16  years,  being  rape,  evi- 
dence on  a  prosecution  thereunder  of  unsuccess- 
ful attempts  at  intercourse  warrants  an  in- 
struction submitting  the  question  of  attempted 
rape,  punishable  under  section  1153. 

[Ed.  Note. — For  other  cases,  see  Rape,  Dec 
Dig.  i  59.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal  Division. 

"Not  to  be  officially  reported." 

Lee  Perkins  appeals  from  a  conviction.  Af- 
firmed. 

W.  H.  Sweeney,  for  appellant  James 
Breathitt,  Atty.  Gen.,  and  Tom  B.  McGregor, 
Asst  Atty,  Gen.,  for  the  Commonwealth. 

SETTLE,  J.  The  appellant  was  tried  and 
convicted  in  the  court  below,  and  his  punish- 
ment fixed  at  10  years'  confinement  in  the 


penitentiary,  under  an  tndlctmoit  charging 
him  with  the  crime  of  carnally  knowing  a 
female  under  the  age  of  16  years. 

Appellant's  motion  for  a  new  trial,  which 
the  circuit  court  overruled,  was  based  on  the 
grounds:  (1)  That  the  Jury  were  not  prop- 
erly instructed.  (2)  That  the  verdict  was  ex- 
tremely harsh  and  not  supported  or  Justified 
by  the  law  or  evidence.  (3)  That  the  evi- 
dence conclusively  proved  the  prosecutrix  to 
be  over  16  years  of  age  when  the  alleged 
crime  was  committed.  (4)  That  the  court 
improperly  allowed  the  arresting  officer  to 
testify  for  the  commonwealth  as  to  an  al- 
leged confession  of  guilt  made  by  appellant 
on  the  examining  trial  without  excluding  him 
from  the  courtroom  during  the  introduction 
ot  evidence  with  other  witnesses. 

The  witnesses  were  few  and  the  evidence 
brief.  The  prosecutrix,  Jessie  Nicholson,  and 
appellant,  are  both  negroes.  The  former  tes- 
tlfled  that  appellant  required  her  to  go  black- 
berrying  with  him,  and  on  the  way  com- 
pelled her  to  have  sexual  intercourse  with 
him  at  a  strawstack,  the  act  being  consum- 
mated by  complete  penetration  and  in  the 
usual  manner ;  that  she  was  at  that  time,  ac- 
cording to  information  received  of  her  moth- 
er, 11  years  of  age;  that  appellant  had  on 
previous  occasions  repeatedly  had  sexual  in- 
tercourse with  her,  and  even  earlier  at- 
tempted such  intercourse  when  she  was  too 
young  to  be  penetrated  by  him.  The  mother 
of  the  prosecutrix,  who  was  living  in  adul- 
tery with  appellant  at  the  time  of  his  ar- 
rest and  had  so  lived  with  him  several  years, 
testified  that  the  daughter  was  11  years  of 
age  at  the  time  of  the  alleged  commission 
by  appellant  of  the  last  act  of  sexual  inter- 
course with  her,  and  also  that  the  daughter 
a  day  or  two  after  that  occurrence,  in  order 
to  escape  the  illicit  pursuit  of  appellant,  left 
her  home  and  obtained  employment  in  the 
neighborhood,  and  that  upon  returning  home 
the  following  Sunday  she  was  whipped  by 
appellant  for  absenting  herself. 

The  commonwealth  proved  by  Tyler,  the 
county  patrolman  who  arrested  appellant, 
that  the  latter  on  the  examining  trial  ad- 
mitted his  guilt  of  the  crime  charged,  and, 
furthermore,  that,  when  he  first  attempt- 
ed sexual  intercourse  with  the  prosecutrix, 
he  was  unable  to  penetrate  her,  and  satis- 
fied himself  by  using  her  with  her  !€(■ 
crossed. 

Upon  being  introduced  In  his  own  betialf, 
appellant  denied  that  he  at  any  time  had 
sexual  intercourse  with  the  prosecutrix,  but 
stated  that  she  bad  tried  to  get  him  to  do 
so.  He,  however,  admitted  in  substance  the 
confession  to  the  examining  court  testified  to 
by  the  arresting  officer,  but  claimed  that  his 
purpose  in  doing  so  was  to  secure  baU.  He 
further  testified  that  the  prosecutrix  was 
over  16  years  of  age  at  the  time  of  the  al- 
leged commission  of  the  crime  for  which  he 
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was  Indicted ;  tbat  she  was  bnt  a  babe  when 
he  commenced  to  live  with  her  mother,  but 
was  <dd  aiongb  to  walk  when  appellant  com- 
menced to  work  apon  the  farm  of  Charles 
Hontalnger  in  whose  service  he  continued 
11  years,  and  from  whose  service  he  entered 
that  of  Huntsinger's  father,  with  whom  he 
lived  4  years.  Charles  Hnntslnger  testified 
tbat  It  was  his  recollection  that  the  pros- 
ecutrix was  18  months  or  2  years  old  when 
her  mother  and  appellant  entered  his  serv- 
ice^ and  also  his  recollection  that  they  have 
lived  with  his  father  several  years  since 
leaving  him.  Neither  this  witness  nor  the 
appellant  gave  any  dates,  not  even  the  year, 
of  the  tatter's  entering  or  quitting  the  wit- 
ness' service.  In  view  of  this  lack  of  data 
and  the  otherwise  Indefinite  character  of  the 
testimony  of  appellant  and  his  chief  wit- 
ness, and  of  the  fact  that  the  mother  should 
know  better  than  all  of  others  the  age  of  her 
child,  the  Jury  evidently  thought  It  safer  to 
rely  upon  her  knowledge  and  recollection  of 
the  matter.  Besides,  the  girl  was  herself  in 
the  presence  of  the  Jury  while  testifying, 
which  gave  them  a  good  opportunity  of  arriv- 
ing at  an  approximately  correct  Idea  of  her 
age.  Two  other  witnesses  for  appellant  tes- 
tified as  to  his  character  for  integrity;  but 
this  testimony  doubtless  had  little  weight 
with  the  Jury  in  view  of  appellant's  admitted 
adulterous  relations,  covering  11  years,  with 
the  mother  of  the  prosecutrix.  Manifestly 
we  cannot  sustain  appellant's  contention  that 
the  verdict  was  wholly  unsupported  by  the 
evidence,  for  there  was  considerable  evi- 
dence to  authorize  it,  and  in  a  criminal  case 
this  court  is,  as  to  the  evidence,  restricted 
to  the  single  inquiry  whether  there  was  any 
competent  evidence  before  the  Jury  condu- 
cing to  show  the  guilt  of  the  accused. 

It  is  unnecessary  to  respond  to  appellant's 
complaint  that  the  verdict  was  extremely 
harsh  in  fixing  his  punishment,  except  to  say 
tliat  if  the  Jury  were  satisfied  of  his  guilt 
as  charged  in  the  Indictment,  which  was  ob- 
viously the  case,  the  punishment  cannot  be 
declared  too  severe,  and  is,  besides,  the  least 
allowed  by  the  statute. 

We  find  no  Just  grounds  for  appellant's 
complaint  that  the  trial  court  erred  in  per- 
mitting the  county  patrolman,  B.  P.  Tyler,  to 
testify  as  to  the  alleged  confession  made  by 
appellant  on  the  examining  trial.  It  is  con- 
tended by  appellant's  counsel  that  the  court 
refused  to  exclude  Tyler  from  the  courtroom 
xm&et  the  rule  enforced  as  to  other  witnesses. 
The  record  does  not  show  that  the  rule  as 
to  the  exclusion  of  witnesses  was  enforced  or 
asked  on  appellant's  trial,  and  It  also  falls  to 
show  that  any  objection  was  made  by  appel- 
lant's counsel  to  the  Introduction  of  "Tyler 
as  a  witness  when  or  before  he  testified.  It 
Is  true  that,  when  he  began  to  relate  the  con- 
fession which  had  been  made  by  appellant 
on  the  examining  trial,  the  latter's  counsel 
objected  to  that  part  of  bis  testimony  upon 
the  ground  tbat  it  was  not  competent,  but 


the  court  very  properly  overruled  the  objec- 
tion, as  the  testimony  was  clearly  comi)etent, 
the  confession  having  been  made  voluntarily 
and  without  any  sort  of  coercion  or  duress. 
It  is  patent,  therefore,  that  the  failure.  If 
any,  of  the  circuit  court  to  exclude  Tyler 
from  the  courtroom  while  the  other  wit- 
nesses were  testifying,  was  brought  to  the 
attention  of  that  court  for  the  first  time  upon 
the  motion  for  a  new  trial.  This  being  true 
under  section  281  of  the  Criminal  Code  of 
Practice,  though  it  were  error,  we  are  with- 
out power  to  reverse  for  it  Moreover,  Ty- 
ler was  an  officer  of  the  court,  and  it  was  in 
the  court's  discretion  to  exempt  him  from 
the  operation  of  the  rule. 

Appellant's  remaining  contention  that  the 
court  erred  in  instructing  the  Jury  is  like- 
wise untenable,  instruction  No.  1  follows  the 
language  of  the  indictment,  and  is  in  the  usu- 
al form.  We  do  not  understand  that  this  in- 
struction is  objected  to  by  appellant's  coun- 
sel. It  Is,  however,  more  favorable  to  ap- 
pellant than  was  proper,  for  it  told  the  Jury 
that,  in  order  to  convict  appellant  of  the 
crime  charged,  they  should  not  only  I)elleve 
from  the  evidence  beyond  a  reaso;nable  doubt 
that  he  had  sexual  Intercourse  with  the  pros- 
ecutrix and  that  she  was  under  16  years  of 
age,  but  also  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  act  was 
committed  with  force  and  %rms,  and  by  as- 
saulting the  prosecutrix,  whereas  neither 
force  nor  unlawful  assault  was  necessary 
to  constitnte  the  crime.  The  indictment  was 
found  under  section  1155,  Ky.  St  (Russell's  St 
{  3773),  which  provides:  "Whoever  shall  car- 
nally know  a  female  under  the  age  of  six- 
teen years,  or  an  Idiot  shall  be  confined  in 
the  penitentiary  not  less  than  ten,  nor  more 
than  twenty  years."  In  enacting  this  sec- 
tion, the  Legislature  did  not  have  in  mind 
the  necessity  for  force  in  accomplishing  the 
crime  therein  denounced,  or  that  it  was  even 
necessary  tbat  the  female  should  be  put  in 
fear,  but  according  to  the  legislative  intent 
and  the  obvious  meaning  of  the  section  itself, 
a  female  under  16  years  of  age  "is  presumed 
to  be  as  an  idiot  and  in  fact  is  without  ca- 
pacity and  discretion  to  comprehend  fully 
the  consequences  of  yielding  to  the  ravlsber 
or  strength  of  will  to  resist  his  influence  and 
importunities.  Hence  carnal  knowledge  of 
her,  even  with  her  nominal  consent  is  in 
legal  contemplation  forcible  and  against  her 
will,  and  though  not  deemed  of  as  heinous  a 
nature  nor  punished  with  the  same  severity 
as  when,  in  fact,  forcibly  and  against  her 
consent  is  nevertheless  within  the  meaning 
of  the  statute  rape,  and  punishable  as  such." 
White  V.  Commonwealth,  86  Ky.  180,  28  S.  W. 
340,  16  Ky.  Law  Rep.  421;  Payne  v.  Com- 
monwealth, 110  S.  W.  811,  33  Ky.  Law  R^. 
229.  Formerly  the  age  of  consent  was  12 
years,  but  by  the  section,  supra,  the  statute 
was  amended  by  substitnting  the  word  'Six- 
teen" for  "twelve." 

But  appellant's  chief  complaint  Is  as  to 
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Instruction  No.  2,  which  his  counsel  contends 
should  not  have  been  given  at  all.  In  this 
counsel  errs.  Attempted  rape  Is  a  lesser  de- 
gree of  the  crime  for  which  appellant  was 
Indicted,  and  instruction  No.  2  defines  at- 
tempted T&pe  and  advised  the  Jury  under 
what  state  of  facts,  If  shown  by  the  evi- 
dence beyond  a  reasonable  doubt,  they  would 
be  authorized  to  find  appellant  guilty  of  that 
offense.  As,  according  to  the  testimony  of  the 
prosecutrix,  and  the  confession  of  appellant 
before  the  magistrate  sitting  as  an  examining 
court,  he  attempted  on  one  occaBlon  or  oftener 
to  have  sexual  Intercourse  with  her,  but 
without  succeeding  in  making  a  penetration, 
It  might  well  be  said  that  this  evidence.  If 
the  Jury  had  doubted  appellant's  guilt  of  the 
crime  charged  in  the  indictment,  would  have 
Justified  their  finding  him  guilty  under  the 
second  instruction  of  attempted  rape,  the 
punishment  for  which,  as  provided  by  section 
1153,  Ky.  St  (Russell's  St  t  3771),  is  confine- 
ment In  the  penitentiary  not  less  than  5  nor 
more  than  20  years. 

We  do  not  understand  from  the  brief  of 
appellant's  counsel  that  objection  is  made  to 
the  remaining  instructions  given  by  the  trial 
court,  but  our  examination  of  them  convinces 
us  of  their  correctness. 

The  record  indicating  no  error  that  re- 
quires a  reversal  of  the  Judgment  of  con- 
viction, it  Is  hereby  aflarmed. 


CHRISTIE  v.   LOUISVILLE  &  N.   R.   CX). 
(Court  of  Appeals  of  Kentucky.    Jan.  28,  1910.) 

1.  Railroads  (|  407*)— Opebation  or  Tbains 
— Negligence. 

Trainmen  not  knowing  of  the  presence  of 
a  hoTse  near  the  track  do  not  make  the  railroad 
liable  for  friehtening  the  horse  by  noises  unless 
they  cause  the  train  to  make  unusual  and  un- 
necessary noises. 

[Ed.   Note.— For  other   cases,   see   Railroads, 
Cent  Dig.  i  1403;   Dec.  Dig.  S  407.»] 

2.  Railboads  ({  441*)— Ofebation  of  Tbains 

— NEGLIOniCB. 

One  suing  a  railroad  for  frightening  bis 
horse  and  causing  it  to  run  away  by  permitting 
the  engine  drawing  a  train  upgrade  to  emit 
steam  has  the  burden  of  proving  that  the  cylin- 
der cocks  were  kept  open  longer  than  was  nec- 
essary to  force  the  water  from  the  cylinders, 
since  it  was  necessary  to  open  the  cylinder 
cocks  so  that  the  steam  would  force  the  water 
out 

[Ed.   Note. — For  other  cases,   see  Railroads, 
Dec.  Dig.  i  441.*] 

8.  Raiikoads  (t  443*)— Ofkbation  ot  Tbains 

— Neglioence. 

Evidence  in  an  action  against  a  railroad  for 
frightening  a  horse  and  causing  it  to  run  away 
held  not  to  show  negligence  in  the  operatioa  of 
the  train. 

[Eid.   Note.— For  other  cases,  see  Railroads,. 
Dec.  Dig.  {  443.*] 

Appeal  from  Circuit  Court,  Marlon  County. 
"Not  to  be  officially  reported." 
Action  by  J.  H.  Christie  against  the  Louls- 
vUle  &  Nashville  Railroad  Oompany.     From 


a  Judgment  for  defendant;  plalntlfT  appeals. 
Affirmed. 

John  McChord,  for  appellant  Benjamin 
D.  Warfleld,  Ohaa.  H.  Moorman,  W.  C.  Mc- 
Chord, and  W.  W.  Spalding,  for  appellee. 

O'REAR,  J.  Appellant's  horse  was  injured, 
and  destroyed,  by  running  into  one  of  appel- 
lee's passenger  trains  at  Lebanon  on  the  night 
of  July  4,  1908.  The  horse  was  supposed  to 
be  gentle,  and  unafraid  ot  railroad  trains. 
It  was  being  held  by  a  boy  on  a  public  street 
about  50  feet  from  the  railroad  crossing.  A 
heavy,  fast  passenger  train  then  due  to  pass 
that  point  came  along  about  10  o'clock,  p.  m., 
having  stopped  at  the  passenger  station  a 
short  distance  back.  The  track  was  a  steep 
grade  from  the  station  to  a  point  beyond  the 
crossing.  The  locomotive  was  making  con- 
siderable noise,  caused  by  the  exhaust  and 
emission  of  steam  from  the  cylinder  cocks 
on  each  side.  The  horse  took  fright  at  the 
sounds  and  sight.  Jerked  loose  from  the  boy 
and  ran  away,  running  against  the  train  in 
its  attempt  to  cross  the  track  at  the  street 
crossing.  The  crossing  was  near  the  outer 
edge  of  the  town,  and  in  a  comparatively 
sparsely  settled  neighborhood.  Those  in 
charge  of  the  locomotive  and  train  did  not 
know  of  the  horse's  fright,  or  even  of  its  pres- 
ence, and  could  not  have  known  of  It  from 
their  position.  The  owner  of  the  horse 
brought  this  suit  against  the  railroad  com- 
pany to  recover  the  value  of  the  horse,  charg- 
ing that  It  was  injured  by  the  carelessness  of 
those  operating  the  train.  The  court  directed 
a  verdict  for  the  defendant  upon  the  close  of 
all  the  evidence. 

It  Is  conceded  that  the  rule  Is  that  unless 
those  in  charge  of  the  train  caused  it  to  mak» 
unusual  and  unnecessary  noises,  when  pru- 
dently operated,  they  not  knowing  of  the 
presence  of  the  horse,  the  company  is  not  li- 
able. The  evidence  is  that  for  some  distance 
back,  perhaps  for  the  length  of  a  square,  the 
locomotive  was  emitting  steam  from  the  cyl- 
inder cocks.  It  was  also  in  proof  and  uncon- 
tradicted that  when  the  steam  became  cold 
in  the  cylinders  of  the  engine  it  condensed, 
causing  water  to  form  In  the  cylinders,  and 
It  was  necessary,  prudent,  and  customary  to 
open  the  cylinder  cocks  so  that  the  steam 
would  force  the  water  out  at  the  open  cocks. 
Otherwise,  not  only  would  the  effect  of  the 
steam  in  moving  the  pistons  be  lessened,  but 
It  was  quite  likely  to  seriously  Impair  the 
machinery,  or  might  blow  out  a  head  of  the 
cylinder.  The  engineer  testified  that  when 
the  cylinder  was  freed  of  the  water,  white 
steam,  or  steam  unmixed  with  water,  would 
alone  come  from  the  open  cocks  when  the 
engine  was  running  with  steam  on.  There 
was  some  evidence  that  at  the  time  the  train 
got  to  the  crossing  white  steam  was  coming 
from  the  open  cocks.    Everybody  knows  that 
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a  heaT7  train,  starting  up  grade,  Trlth  cyl- 
inder cocks  of  the  engine  open,  makes  a  series 
of  lond,  hissing  noises,  which,  accompanied 
by  donds  of  steam,  are  well  calculated  to 
frighten  an  ordinarily  well  broke  horse.  ESr- 
erybody  knows  also  that  It  Is  necessary,  usu- 
al, and  probably  prudent  In  operating  steam 
locomotives  to  open  the  cylinder  cocks  to  al- 
low the  condensed  steam  to  be  forced  out  so 
as  to  give  free  play  to  the  steam  In  the  cyl- 
inders. These  occurrences  are  nearly  as  com- 
mon as  the  noises  caused  by  whistles,  ex- 
hausts, and  air  brakes  —  all  usual  incidents, 
and  expected,  In  the  operation  of  railroad 
trains. 

Appellant  argues  that  as  white  steam  was 
coming  from  the  cylinder  cocks  that  was  evi- 
dence the  cylinders  were  then  free  of  water, 
and  It  was  therefore  unnecessary  to  keep 
the  cocks  open.  Which  may  be  true.  But 
the  weakness  In  appellant's  position  Is  that 
the  evidence  does  not  show  how  long  the 
white  steam  had  been  coming  from  the  cocks. 
Until  the  appearance  of  white  steam,  free 
from  wat«:.  It  would  not  be  known  that  the 
cylinders  were  free  of  water;  therefore  It 
was  necessary  to  keep  the  cocks  open  long 
enough  for  the  white  steam  to  show  the  con- 
dition. The  burden  was  upon  the  plaintifT 
to  show  that  the  cocks  were  kept  open  too 
long — longer  than  necessary.  Upon  that 
point  there  was  a  failure  of  proof.  The  clr^ 
cult  court  properly  withdrew  the  case  from 
the  Jury,  when,  upon  the  whole  case,  there 
was  a  failure  of  proof  upon  an  essential  ele- 
ment of  the  plaintiff's  cause. 

Judgment  aflBrmed. 


FRAZIER  v.  COMMONWEAI/TH. 
(Court  of  Appeals  of  Kentucky.    Jan.  28,  1910.) 

1.  HowciDE    ({   340*)  — Affeai.  — Habmless 
Ebror— "Escape.  ' ' 

Where  on  a  trial  for  the  murder  of  a_  lone, 
unarmed  woman,  the  evidence  of  the  condition  of 
ber  clothing  and  the  scratches  on  the  person 
of  accused,  and  drcomstances  indicated  that 
accused  had  made  a  wicked  assault  on  ber,  and 
practically  the  only  defense  was  defect  of  mind, 
the  error  in  an  instruction  on  self-defense  that, 
if  at  the  time  accused  killed  decedent,  he  was 
in  danger  of  death  or  of  great  bodily  harm  at 
the  hands  of  decedent,  and  it  was  necessary,  or 
believed  by  him  to  be  so  in  the  exercise  of  rea- 
sonable judgment,  to  kill  decedent  in  order  to 
"escape  or  avert"  the  danger,  he  was  entitled 
to  an  acquittal  on  the  ground  of  self-defense, 
arising  from  the  use  of  the  word  "escape,"  im- 
plying that  accused  must  seek  safety  in  flight 
rather  than  in  defending  himself  from  impend- 
ing danger,  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  715-720;   Dec.  Dig.  J  340.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2460-2463.] 

2.  Criminal  Law  (S  723*)— TriaI/— Abottmeht 
OF  Pbosecdtino  Attobnxt. 

Hie  commonwealth  attorney  on  a  trial  for 
mnrder  may  in  his  argument  insist,  within 
proper  limits,  that  the  jury  shall  inflict  the 
death   penalty,   and   may   urge   this  from   the 


facts  shown,  and  his  statement  that  the  jury 
should  not  send  accused  to  the  penitentiary  to 
oome  back  in  a  few  years  was  not  prejudicial. 
[Ed.  Note.— For  other  cases,  see  Criminal 
lisw,  Cent.  Dig.  {  1676;  Dec.  Dig.  i  723.*] 

3.  CBiinwAi,  Law  (S  781*)— Tbiait— Instbuc- 

TIONS. 

Under  Or.  Code  Prac.  {  240,  providing  that 
a  confession,  unless  made  in  open  coart,  does  not 
warrant  a  conviction  unless  accompanied  with 
other  proof  that  the  offense  was  committed,  one 
cannot  be  convicted  on  a  confession  not  made 
in  open  court,  unless  the  corpus  delicti  is  shown 
by  other  evidence,  l>nt  the  proof  of  the  commis- 
sion of  the  offense  need  not  connect  accused 
therewith ;  and,  where  the  proof  of  the  com- 
mission of  the  offense  was  clear  and  undisputed, 
the  refusal  to  charge  under  the  section  was 
proper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I>«w.  Cent.  Dig.  {|  1805,  1866;  Dec.  Dig.  8 
781. *J 

4.  Cbiminal    Law    (|    511*)— AcooitPLiCES— 

COnBOBOBATION. 

Under  Cr.  Code  Prac.  J  241,  declaring  that 
a  conviction  cannot  be  had  on  the  confession  of 
an  accomplice  unless  corroborated  by  other  evi- 
dence tending  to  connect  accused  with  the  com- 
mission of  uie  offense,  it  is  not  sufficient  to 
merely  show  by  other  evidence  commission  of 
the  offense  and  the  circuuuatancea  thereof,  but 
there  must  be  other  testimony  connecting  ac- 
cused with  the  offense. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g§  1127-1137;  Dec.  Dig.  | 
511  ;•   Homicide,  Cent  Dig.  S  484.] 

Appeal  from  Circuit  Court,  Letcher  County. 
"Not  to  be  officially  reported." 
Floyd  Frazler  was  convicted  of  murder, 
and  he  appeals.     Affirmed. 

David  Hays,  B.  G.  Williams,  and  R.  M. 
Fields,  for  appellant.  James  Breathitt,  Atty. 
Gen.,  and  Tom  B.  McGregor,  Asst  Atty. 
Gen.,  for  the  Commonwealth. 

HOBSON,  J.  Floyd  Frazler  was  Indicted 
for  the  murder  of  Ellen  Flannery.  On  the 
first  trial  of  the  case  the  Jury  disagreed. 
On  the  second  trial  at  the  April  term,  1908, 
the  Jury  returned  a  verdict  finding  him 
gnillty  as  charged,  and  fixing  his  punishment 
at  death.  On  appeal  to  this  court  from  the 
judgment  entered  in  the  circuit  court  the 
judgment  was  reversed  for  an  error  in  the 
instructions  of  the  court  under  the  evidence 
then  presented.  See  Frazler  v.  Com.,  114  S. 
W.  268.  On  the  return  of  the  case  to  the 
circuit  court.  It  was  tried  again  at  the  April 
term,  1909;  and,  the  defendant  being  again 
convicted  and  sentenced  to  death,  be  appeals. 

The  facts  shown  by  the  record  before  us 
are  these:  Ellen  Flannery  was  a  widow  liv- 
ing on  Pert  Creek  In  Letcher  county  with 
her  five  children,  between  3  and  13  years 
of  age.  She  was  In  good  health.  On  the 
morning  of  May  21,  1907,  she  sent  the  two 
older  children  to  town  on  an  errand,  and 
herself  after  breakfast  went  out  to  get  some 
greens  for  dinner,  leaving  the  three  younger 
children  at  home.  When  the  two  older  chil- 
dren returned,  their  mother  was  still  absent, 
and  could  not  be  found.    The  five  children 
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stayed  there  alone  that  night,  and  the  nert 
morning  the  neighbors  came  In  and  ttegan 
searching  for  her.  After  they  had  searched 
for  her  a  while,  she  was  found,  not  very 
for  from  the  honae,  In  a  low  place  near  the 
creek.  A.  namber  of  large  rocks  were  npon 
her  head  and  chest,  which  appeared  to  have 
b«en  thrown  upon  her  after  she  had  faDen, 
and  In  some  measure  concealed  her  person. 
There  was  blood  upon  a  bush  near  by,  also 
blood  npon  the  leaves  and  twigs  and  grass 
around,  showing  signs  of  a  struggle.  There 
were  ugly  knife  wounds  in  her  neck,  and 
bruises  about  the  head.  Her  skirt  was  torn 
off,  but  was  under  her.  Her  waist  was  on 
her,  but  much  cut  or  torn.  A  short  distance 
from  her  person  was  found  some  salad 
which  she  had  cut,  and  as  they  went  from 
this  to  the  fence  near  by,  blood  stains  were 
found  on  the  fence  where  apparently  bloody 
hands  had  been  placed  by  some  one  in  get- 
ting over  the  fence.  Going  on  beyond  the 
fence,  the  searchers  found  the  track  of  a 
man  made  by  a  heavy  brogan  shoe,  and  there 
were  an  unusual  number  of  tacks  in  the  heel. 
Near  by  these  tracks  was  found  a  case 
knife,  and  not  far  from  It,  between  two  logs 
and  covered  np  with  rocks,  was  found  the 
woman's  bonnet  The  searchers  followed 
the  tracks  further.  These  soon  showed  that 
the  man  was  running,  and  were  traced  up 
to  the  big  road,  where  from  the  amount  of 
travel  they  could  not  be  distinguished  any 
further.  The  defendant  lived  down  the  big 
road  at  the  first  house  below  where  the 
tracks  entered  it.  The  defendant  was  along 
with  the  searching  party,  and  one  of  the 
men  in  the  searching  party  noticed  blood 
upon  his  shirt  sleeve.  The  defendant  start- 
ed home,  and  the  magistrate  ordered  him  ar- 
rested. He  complained  of  being  arrested, 
but  finally  said  to  the  magistrate  that  he 
bad  been  over  In  the  field  the  day  before  to 
get  some  sand,  and  he  would  show  him  his 
tracks.  The  magistrate  went  with  him.  He 
had  measured  the  tracks  where  the  knife 
was  found,  and  the  track  which  the  defend- 
ant showed  him  over  in  the  field  correspond- 
ed precisely  with  the  tracks  which  he  had 
measured  before  near  the  knife,  there  being 
the  same  unusual  appearance  of  tacks  in 
the  heel.  Before  the  body  was  found,  the 
defendant  was  coming  down  the  hill  with 
some  men,  and  said  that  he  would  not  go 
Into  that  bottom  for  $50;  the  bottom  refer- 
red to  being  the  bottom  where  the  woman 
was  found.  When  they  had  got  down  the 
hill  a  man  they  met  down  there  started 
down  Into  the  bottom,  and  the  defendant 
said  to  him:  "She's  not  down  there;  there 
Is  no  use  of  going  down  there."  After  he 
was  arrested  his  clothing  was  carefully  ex- 
amined; blood  stains  were  found  on  the 
shirt  sleeves,  and  these  had  the  appearance 
of  having  been  washed  at  or  rubbed  in  an 
effort  to  remove  them.  His  nose  had  been 
bleeding,  and  he  accounted  for  the  blood 
stains  on  his  sleeves  In  this  way.    But  blood 


stains  were  also  foand  on  the  back  of  his 

shirt,  on  his  pants,  and  at  one  point  on  his 
drawers ;  the  blood  having  gone  through  his 
pants  and  stained  his  drawers.  When  strip- 
ped there  that  day  an  abrasion  of  the  skin 
was  found  back  of  the  shoulder  and  another 
on  the  arm.  He  accounted  for  tliis  by  say- 
ing that  he  had  been  carrying  some  briars 
the  day  before,  and  had  scratched  himself 
there.  But  the  place  looked  dlSerrait  from  a 
'briar  scratch.  They  went  to  his  honse,  and 
there  they  found  a  pair  of  brogan  shoes  be- 
longing to  him,  which  measured  the  same 
as  the  tracks  they  had  found,  and  had  the 
same  peculiar  arrangement  of  tacks  in  the 
heel.  These  shoes  had  blood  stains  on  them. 
The  deputy  of  the  Jailer  testified  to  this 
statement,  made  by  the  defendant  to  him 
after  he  was  pnt  in  jail:  "He  asked  me 
what  I  thought  they  would  do  with  him,  and 
I  told  him  I  did  not  know,  and  he  asked  me 
again  what  I  thought  they  would  do  with 
him,  and  I  told  him  I  did  not  know.  Then 
I  asked  him  If  he  killed  the  woman,  and 
he  said  he  did.  He  said  he  cut  her  throat 
and  she  bled  to  death."  At  one  time  he  was 
taken  to  Pineville  for  safe-keeping.  To  the 
deputy  sheriff  who  went  there  for  him  to 
bring  him  to  Letcher  county  for  the  trial,  he 
made  this  statement:  "When  I  first  went 
there  he  asked  me  what  I  thought  they 
would  do  with  him,  and  I  never  told  him, 
and  he  asked  me  again,  I  don't  know  how 
many  times  he  asked  me,  and  finally  I  said 
to  him,  *I  think  they  will  penitentiary  yon 
for  life,'  or  something  just  about  that  way 
and  then  he  said,  'I  done  it  in  self-defense,' 
and  we  went  on  a  few  steps  further,  and  he 
said  'I  done  It  because  I  had  It  to  do.' "  To 
a  prisoner  who  was  In  the  jail  with  him, 
he  made  this  statement:  "He  told  me  he 
never  killed  her  when  he  came  to  get  the 
sand,  but  be  got  the  sand  and  took  It  back 
home,  and  came  back  to  fix  np  some  fence, 
and  she  came  to  him,  and  he  told  her  to 
come  on  around,  and  she  would  not  come; 
said  she  would  come  when  she  got  ready. 
And  he  said  he  picked  up  a  rock  and  knock- 
ed her  down,  and  she  raised  up  and  said: 
'Don't  do  that;  you  have  ]d.lled  me  already' 
— and  she  run  or  raised  up,  and  he  said  he 
cut  her  throat  and  put  some  rocks  over  her, 
laid  them  on  her,  and  said  he  done  that  to 
hide  the  blood."  He  did  not  testify  on  the 
trial  in  his  own  defense.  His  mother,  who 
was  Introduced  in  his  behalf,  testified,  in 
substance,  that  she  had  sent  him  to  school 
a  great  deal;  that  he  did  no  good  at  school; 
that  he  was  23  years  old:  that  he  would  not 
do  work  unless  somebody  was  out  with  him 
to  show  him  and  help  him  do  the  work; 
that  he  had  not  a  good  mind,  and  would  fly 
Into  a  passion  without  a  reasonable  cause, 
and  seemed,  to  have  no  control  of  himself. 
Her  testimony  was  sustained  by  several  oth- 
er witnesses  to  the  effect  that  he  had  less 
sense  than  an  average  person  of  his  age; 
that  he  would  fly  mad  all  at  once  when 
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there  was  nothing  to  make  blm  mad;  that 
he  did  little  good  at  school,  was  little  accobnt 
as  a  worker,  and  was  peculiar. 

On  these  facts  the  court  gave  the  Jury  in- 
structions admirably  deflning  the  law  as  to 
murder,  manslaughter,  and  Insanity.  Of 
these  instructions  there  is  no  complaint  On 
self-defense  the  court  give  this  instruction: 
"If  you  shall  believe  from  the  evidence  that 
at  the  time  the  defendant,  Floyd  Frazler,  cut, 
stabbed,  struck,  and  wounded  the  said  El- 
len Flannery,  by  cutting,  stabbing,  striking, 
and  wounding  her,  from  the  effects  of  which 
she  Immediately  died  (If  you  shall  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  he  did  so  do),  that  the  defendant  wass 
then  in  danger  of  death,  or  the  infliction  of 
some  great  bodily  harm,  at  the  hands  of  the 
deceased,  and  that  it  was  necessary,  or  be- 
lieved by  the  defendant.  In  the  exercise  of 
a  reasonable  judgment,  to  so  cut,  stab, 
strike,  and  wound  the  delceased,  in  ordef  to 
escape  or  avert  said  danger,  real  or  to  him 
apparent,  then  you  ought  to  acquit  the  de- 
fendant, upon  the  ground  of  self-defense  or 
apparent  necessity  therefor." 

In  his  final  argument  to  the  Jury  the  com- 
monwealth attorney  said:  "Don't  send  this 
man  to  the  penitentiary — as  the  attorney  for 
the  defense  asks  you  to  do — where  you 
know  that  every  man  returns  In  four  or  five 
years!  Don't  send  him  to  the  penitentiary 
to  come  back  In  four  or  five  years !"  to  which 
statement  of  the  said  D.  D.  Fields  the  de- 
fendant at  the  time  objected,  and  the  court 
overruled  said  objection,  to  which  the  de- 
fendant excepted. 

It  Is  Insisted  that  the  instruction  above 
quoted  on  self-defense  was  erroneous  in  us- 
ing the  word  "escape";  and  our  attention 
Is  called  to  the  fact  that  In  Howard  v.  Com., 
67  S.  W.  1003,  24  Ky.  Law  Bep.  91,  the  pre- 
cise Instruction  was  condemned  as  errone- 
ous: the  court  saying  that  the  use  of  the 
word  "escape"  Implied  that  the  defendant 
must  seek  safety  in  flight  rather  than  in  de- 
fending himself  from  the  impending  danger. 
But  the  facts  of  that  case  are  altogether  dif- 
ferent from  the  facts  here,  and  It  will  be 
observed  that  there  was  in  that  case  an- 
other reason  for  the  reversal  of  the  Judg- 
ment. A  similar  Instruction  was  condemned 
In  Cockrill  v.  Com.,  95  Ky.  26,  23  S.  W.  659. 
15  Ky.  Law  Rep.  328,  Eversole  v.  Com.,  95 
Ky.  627,  26  S.  W.  816,  16  Ky.  Law  Rep.  143, 
and  In  Arnold  v.  Com.,  55  S.  W.  894,  21  Ky. 
Law  Rep.  1566.  But  In  all  these  cases  there 
were  other  grounds  for  reversal.  It  is  mani- 
fest that  if  the  word  "escape"  had  been  omit- 
ted, and  the  Instruction  had  read  "in  order  to 
avert  said  danger,  either  real  or  to  the  de- 
fendant apparent,"  it  would  have  been  be- 
yond criticism.  The  addition  of  the  word  "es- 
cape" could  not,  under  the  facts  pt  this  case, 
have  affected  the  result;  and,  if  the  word  had 
been  omitted,  the  defendant  could  not  possi- 
bly have  been  benefited  In  any  way.  A  lone, 
unarmed  woman  was  found  here  dead.    Tbo 


condition  of  her  clothing,  the  scratches  on 
his  person,  and  all  the  circumstances  indi- 
cate that  the  defendant  made  a  wicked  as- 
sault on  her,  and  practically  the  only  de- 
fense attempted  to  be  made  for  him  before 
the  Jury  was  defect  of  mind.  We  have  re- 
cently held  in  a  number  of  cases  that  a  Judg- 
ment of  conviction  will  not  be  reversed  for 
minor  errors,  not  affecting  the  substantial 
rights  of  the  accused.  Hargls  v.  Com.,  123 
S.  W.  239;  Collett  v.  Com.,  121  8.  W.  426; 
Mullins  V.  Com.,  108  S.  W.  252,  32  Ky.  Law 
Rep.  1216.  The  error  In  the  Instruction 
here  clearly  belongs  to  this  class. 

It  is  within  the  proper  limits  of  argument 
for  a  commonwealth  attorney  to  insist  that 
the  Jury  shall  inflict  upon  the  defendant  the 
highest  penalty  prescribed  by  law,  and  to 
urge  this  from  the  facts  shown  by  the  rec- 
ord. Persons  sent  to  the  penitentiary  for  a 
term  of  years,  who  do  not  die  there,  usually 
return  to  their  homes.  It  is  a  matter  of 
common  knowledge  that  persons  sent  to  th'e 
penitentiary  are  sometimes  pardoned  or  pa- 
roled, or  have  their  terms  shortened  by 
allowances  for  good  conduct;  and  we  can- 
not see  how  the  defendant's  substantial 
rights  were  prejudiced  tay  what  the  attor- 
ney said. 

It  Is  also  insisted  that  the  court  should 
have  Instructed  the  Jury  under  section  240, 
of  the  Criminal  Code  of  Procedure:  "A  con- 
fession of  a  defendant,  unless  made  in  open 
court,  will  not  warrant  a  conviction,  unless 
accompanied  with  other  proof  that  such  an 
offense  was  committed."  Under  this  sec- 
tion the  defendant  cannot  be  convicted  upon 
a  confession  not  made  in  open  court,  unless 
the  corpus  delicti  Is  shown  by  other  evi- 
dence. But  tt  is  not  necessary  that  the  proof 
showing  that  the  offense  has  been  committed 
should  connect  the  accused  with  the  commis- 
sion of  the  offense.  Patterson  v.  Com.,  86 
Ky.  313,  5  S.  W.  387,  765,  9  Ky.  Law  Rep. 
481;  Wlgglnton  v.  Com.,  92  Ky.  282,  17  S. 
W.  634,  13  Ky.  Law  Rep.  641;  Dngan  v. 
Com.,  102  Ky.  241,  43  S.  W.  418,  19  Ky.  Law 
Rep.  1273;  Green  v.  Com.,  83  S.  W.  638,  26 
Ky.  Law  Rep.  1221.  The  proof  here  that 
the  offense  had  been  committed  was  clear, 
satisfactory,  and  undisputed.  There  was 
therefore  no  error  In  not  giving  the  Jury  an 
Instruction  under  this  section.  There  Is  a 
difference  between  sections  240  and  241. 
Section  241  provides  that  a  conviction  can- 
not be  had  upon  the  testimony  of  an  accom- 
plice unless  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the 
commission  of  the  offense;  and  the  corrob- 
oration Is  not  sufficient  If  It  merely  shows 
that  the  offense  was  committed,  and  the  cir- 
cumstances thereof.  Under  this  section 
there  must  be  proof  other  than  the  testimo- 
ny of  an  accomplice  connecting  the  defend- 
ant with  the  offense;  but,  under  section  240, 
which  relates  to  a  confession  made  by  him 
out  of  court,  it  is  only  required  that  the  con- 
fession  shall   be   accompanied  with   other 
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proof  that  such  an  offense  was  committed. 

On  the  whole  case  we  are  satlsaed  that 
the  defendant  had  a  fair  trial. 

Judgment  affirmed. 


BDDINQTON-GRIPFITHS  CONST.  CO.  ▼. 

TURNER, 
(Court  of  Appeals  of  K«ntudir.    Feb.  1,  1910.) 

1.  CoNTBACTs  (§  231*)— .Railroad  Constbuc- 
TiON — Compensation— Estimation. 

Where  an  unsigned  subcontract  for  railroad 
^rade  construction  stipulated  for  measurement 
in  the  borrow  pits  and  not  in  the  fill,  by  the  en- 
gineers of  the  railroad  company,  but  plaintiff  did 
not  complete  his  contract  because  improper  bor- 
row pita  were  furnished,  and  their  condition 
was  changed  by  the  further  excavation  by  de- 
fendant in  the  completion  of  the  subcontract, 
so  that  measurement  therein  to  ascertain  the 
amount  of  earth  removed  by  plaintiff  was  impos- 
sible, and  the  railroad  engineers  took  only  such 
measurements  as  were*  necessary  to  make  esti- 
mates, plaintiff  was  not  bound  to  prove  the 
amount  of  his  work  by  measurements  in  the 
pits,  but  could  show  the  amount  of  earth  re- 
moved by  measurement  in  the  fill. 

[E]d.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  231.*] 

2.  Contracts  (J  323*)— Construction— Ques- 
tions FOB  JUBT. 

I  In  an  action  on  a  railroad  grade  construc- 
tion subcontract,  the  quantity  of  earth  removed 
by  plaintiff  under  his  contract,  held  for  the  jury. 

[Ed.    Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  g  1543;   Dec.  Dig.  8  323.*] 
8.  CoNTBACTs   (J   319*)  —  Pabtiai,   Pebform- 

ANCE— Retained  Percentagb— Fobfeiture. 
Where  plaintiff  failed  to  complete  his  sub- 
contract for  the  construction  of  a  railroad  grade 
because  of  defendant's  failure  to  furnish  borrow 
pits  from  which  to  secure  the  necessary  filling 
material,  as  required  by  the  contract,  defendant 
was  not  entitled  to  retain  a  percentage  of  the 
•contract  price  withheld  to  secure  performance. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent    Dig.   U  1499-1503,  1506;    Dec.  Dig.  | 

Appeal  from  Circuit  Court,  Laurel  County. 

"Not  to  be  officially  reported." 

Action  by  Jesse  Turner  against  the  Eddlng- 
ton-Grifflths  Construction  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Sam  G.  Hardin,  for  appellant  J.  M.  Rob- 
-sion,  for  appellee. 

O'REAR,  J.  Appellants  were  contractors 
for  the  building  of  a  double  track  railroad 
for  the  Louisville  &  Nashville  R.  R.  Co.,  in 
Laurel  county.  They  sublet  certain  parts  of 
the  grading  to  subcontractors  A  part  was 
-sublet  to  appellee,  which  was  making  the  fill 
for  the  track  for  a  distance  of  about  2,000 
feet  The  fill  was  to  be  made  of  earth,  and 
Include  the  construction  and  material  for 
two  culverts,  to  be  made  of  stone  and  con- 
crete. The  price  for  the  culvert  work  Is  not 
In  dispute.  The  price  of  the  fill  was  to  be 
19  cents  a  cubic  yard;  material  to  be  fur- 
nished to  appellee,  and  he  to  furnish  tools, 
teams,  and  labor.    A  written  contract  was 


prepared  by  appellants  (whose  place  of  busi- 
ness was  Knoxvllle,  Tenn.),  and  sent  to  ap- 
pellee for  signature.  He  declined  to  sign  it, 
but  returned  it  with  a  letter  indicating  his 
objections.  The  contract  as  prepared  was 
never  signed.  But  It  seems  that  the  parties 
were  then  agreed  In  the  main  as  to  terms  of 
the  contract,  and  appellee  went  to  work  to 
execute  it  In  order  to  make  the  fill  more 
earth  was  required  than  could  be  got  from 
the  work.  The  railroad  company  had  agreed 
with  Its  contractor  to  furnish  necessary  "bor- 
row pits"  adjacent  to  the  work,  from  which 
to  get  the  needed  earth.  Owing  to  the  heavy 
rains  and  unusually  wet  season  the  borrow 
pit  first  furnished'  was  not  woricable  for 
much  of  the  time.  It  was  low,  swampy 
ground,  lower  than  the  surface,  which  would 
drain  it  after  It  had  been  excavated  to  some 
extent,  so  that  the  rains  soon  filled  It  with 
water  so  that  it  could  not  be  worked.  Ap- 
pellee demanded  of  appellants  that  they  pro- 
vide another  borrow  pit,  which  by  letter  they 
agreed  to  do,  but  failed.  After  waiting  some 
weeks,  appellee  threw  up  the  Job,  and  brought 
this  suit  to  recover  for  the  work  which  he 
had  done,  at  tne  contract  price,  less  payments 
made  to  him,  and  for  damages  for  the  breach 
of  the  contract  by  appellants — suing  to  re- 
cover the  profit  'he  would  have  made  If  he 
had  been  allowed  to  finish  the  job. 

The  writing  which  was  prepared  to  ev- 
idence the  contract  stipulated  that  the  earth 
was  to  be  measured  in  the  borrow  pits,  and 
not  In  the  fill.  That  Is,  the  dimensions  of  the 
holes  from  which  the  earth  was  taken  were 
to  be  ascertained  by  the  engineers  of  the 
railroad  company,  and  the  solid  contents  put 
Into  the  flU  thus  to  be  calculated  and  paid 
for  at  the  contract  price.  Monthly  estimates 
were  to  be  made,  and  were  made,  by  the  rail- 
road company's  engineers,  upon  which  ap- 
pellants paid  appellee  90  per  cent  of  the  sum 
earned  on  the  work  thus  Shown  to  have  been 
done.  The  remaining  10  per  cent  was  re- 
tained Tintll  the  work  was  completed,  as  a 
guaranty  of  its  proper  execution.  Appellee 
was  paid  90  per  cent,  of  the  contract  price 
upon  the  estimates  so  made,  except  for  the 
last  few  days  which  he  worked.  After  he 
quit  appellants  took  charge  of  the  work  and 
finished  It  and  were  paid  for  it  by  the 
railroad  company.  Before  appellants  took 
charge,  appellee  wrote  them  that  be  was  not 
satisfied  with  the  measurements  that  had 
been  made,  and  that  he  proposed  to  have  an 
engineer  measure  the  work.  Appellants  an- 
swered for  him  to  do  so.  He  did  employ  an 
engineer  of  experience  In  that  character  of 
work,  to  measure  the  fill  in  January  of  1908, 
who  reported,  and  on  the  trial  of  the  case 
testified,  that  the  fill  contained  20,932  cubic 
yards  of  earth.  Appellants  failed  to  set- 
tle with  appellee,  and  he  brought  this  suit 
as  stated. 

Appellants  contend  tbat  the  measaremoit 
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made  by  appellee's  engineer  was  npon  tbe 
wrong  basis;  that  he  should  have  measured 
the  borrow  pits ;  that  the  difference  is  about 
8  per  cent  less  in  the  borrow  pit  measure- 
mmt  as  compared  with  the  fill.  They  ad- 
mit that  the  quantity  of  earth  was  18,664 
feet,  measured  in  this  way.  If  it  should  be 
conceded  that  the  written  memorandum,  un- 
BlKned,  ccmstltuted  the  best  evidence  of  the 
ctmtract,  and  correctly  stated  the  contract  on 
this  point,  yet  It  was  not  shown  that  appel- 
lants even  caused  the  borrow  pits  to  be  meas- 
ured by  the  railroad  company's  engineers 
wtim  appellee  quit  the  work,  so  as  to  ascet^ 
tain  the  quantity  of  earth  that  had  been  re- 
moved from  theoi.  True,  they  had  from  time 
to  time  made  estimates  of  the  earth  remov- 
ed, but  the  evidence  was  quite  conflicting 
whether  the  estimates  were  made  upon  meas- 
nrements  of  the  borrow  pits.  On  the  con- 
trary. It  seems  that  they  were  not  always  so 
mad&  At  any  rate  they  were  only  estimates, 
'  and  were  not  conclusive,  nor  intended  to  be, 
upon  anybody.  The  purpose  was  to  approx- 
imate the  work  done,  so  as  to  ascertain  what 
sum  could  be  safely  paid  upon  it  As  they 
were  not  such  measurements  as  the  writing 
contemplated,  upon  which  exact  settlements 
would  be  made,  they  are  not  conclusive  upon 
the  parties.  As  appellants  afterward  went 
to  work  in  these  same  pits,  or  some  of  them, 
and  materially  changed  them,  so  that  now  it 
would  be  impossible,  as  it  was  when  the  suit 
was  brought,  to  make  an  accurate  measure- 
ment of  them  as  of  tbe  date  when  appellee 
quit  the  work,  the  question  arises.  What 
method  was  open  to  the  parties  to  ascertain 
the  quantity  of  earth  moved  by  appellee? 
He  pursued  a  natural  course,  and  that,  too, 
after  having  apprised  appellants  of  his  pur- 
pose to  do  so,  and  with  their  tacit  consent 
which  was  to  have  another  engineer  of  ex- 
perience measure  the  work.  The  evidence 
was  conflicting  whether  tbe  measurement 
would  show  more  earth  in  the  pit  than  in 
the  fill.  One  authority  upon  engineering,  tbe 
only  one  introduced  or  alluded  to  by  the 
engfpeera,  holds  that  the  measurement  will 
-show  slightly  less,  as  that  by  tramping  the 
«arth  in  hauling  over  it  as  it  is  placed  loose 
In  the  fill,  it  will  shrink  to  a  less  volume 
than  when  in  its  natural  state  before  re- 
moval. The  measurement  in  this  instance 
was  made  some  months  after  the  work — the 
most  of  it — had  been  done;  after  it  had  been 
lianled  over  and  allowed  to  settle  by  time 
and  wet  seasons.  It  is  likely  that  the  differ- 
«Dce,  if  there  was  any,  was  not  material,  at 
any  rate  the  measurement  as  done  by  appel- 
lee was  the  only  method  that  was  open  to 
him.  as  the  pits  were  filled  with  water  so 
tliat  they  could  not  be  measured  accurately. 
After  appellants  took  charge  of  the  work  and 
had  made  some  progress  npon  it,  the  condi- 
tions were  so  changed  that  any  other  way  of 
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measuring  the  work  was  Impossible.  By 
their  own  c<mduct  they  made  it  impossible 
to  have  a  literal  compliance  with  tbe  condi- 
tions of  the  contract  assuming  the  writing 
shows  the  contract  Appellee  was  not  bound 
to  do  the  measuring  of  the  work  in  any  event 
That  was  to  be  done  by  the  railroad  engi- 
neers. If  they  failed,  as  they  did,  appellee 
should  not  lose  because  of  that  fact  Nor 
is  it  now  shown  in  the  evidence  what  quan- 
tity of  earth  was  removed  from  tbe  pits  by 
appellee,  by  measurements  and  calculations 
of  the  railroad  engineers.  They  show  es- 
timates of  work  done  from  time  to  time, 
which  are  assumed  to  be  approximately  cor- 
rect, but  not  until  the  work  was  finally 
turned  over  to  the  railroad  company  did 
they  make  the  accurate  measurement  called 
for  by  the  original  contract  Under  these  cir- 
cumstances it  was  for  the  Jury  to  find  from 
the  evidence  the  quantity  of  earth  actually 
removed  by  appellee  under  his  contract. 

If  appellee  had  abandoned  his  contract 
without  cause,  and  still  assuming  that  the 
writing  was  the  contract,  he  would  have  for- 
feited the  10  per  cent  retained  by  appellants 
upon  each  monthly  estimate  as  liquidated 
damages ;  such  being  tbe  stipulation  of  the  con- 
tract If,  however,  appellants  failed  to  fur- 
nish him  the  material,  so  that  he  could  not 
finish  the  work,  they  will  not  be  allowed  to 
forfeit  the  sums  retained.  It  may  be  true,  as 
insisted  by  appellants,  that  the  railroad  com- 
pany was  to  furnish  the  borrow  pits.  Still, 
as  between  appellants  and  appellee,  the  latter 
was  not  to  furnish  them,  and  the  failure  of 
the  railroad  company,  if  it  did  fail,  was  suf- 
ficient excuse  for  appellee's  not  completing 
the  job.  Suppose  the  railroad  company  had, 
when  the  work  was  half  done,  abandoned 
it  altogether,  would  that  make  appellee  lia- 
ble in  damages  to  appellants?  But  the  facts 
appear  to  be  that  tbe  railroad  company  did 
frimlsh  borrow  pits  to  the  appellants,  but 
they  somehow  failed  to  notify  appellee  of 
the  fact  Such  the  Jury  found,  and  such  we 
find  from  the  record.  Therefore,  in  no  event 
was  appellee  in  default  on  the  contract 

There  was  a  dispute  whether  appellee  com- 
pleted one  of  the  culverts,  and  as  to  how 
much  he  did  on  the  other  (the  latter  was  con- 
demned by  the  railroad  company,  and  sub- 
sequently finished  by  appellants,  but  material 
gotten  out  of  appellee  was  used  in  the  work). 
These  matters  were  submitted  to  the  Jury.. 

As  to  the  damages  for  the  breach  of  the 
contract — that  is,  for  plaintiff  not  being  al- 
lowed to  finish  tbe  work — the  court  told  the 
Jury  not  to  consider  that  branch  of  the  case. 

The  views  herein  expressed  were  applied 
by  the  court  in  the  conduct  of  tbe  trial,  and 
under  the  admirably  dear  instructions  given 
tbe  Jury,  the  verdict  was  for  appellee  for 
$1,000.    We  see  no  error. 

Judgment  affirmed. 
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CHILDERS'  EX'X  et  al.  ▼.  CARTWBIQHT 

et  al. 
(Gourt  of  Appeals  of  Kentucky.    Feb.  2,  1910.) 

1.  WlLI^   (i    leS*}— COHTEST— UNDTJB   INFLU- 

XNCE— Burden  of  Pboof. 

The  burden  of  showing  that  a  will  Is  in- 
yalid,  because  procured  by  undue  influence,  is  on 
contestants. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  if  388-408;   Dec.  Dig.  I  163.*1 

2.  Wills  (|  166*)— Undue  Influence— Meas- 
ure OF  FBooj^— Evidence. 

To  set  aside  a  will  because  procured  by 
undue  Influence,  it  is  not  sulficient  to  show  tliat 
there  was  an  opportunity  to  exercise  undue  in- 
fluence, or  that  there  was  a  possibility  that  it 
was  exercised,  but  there  must  be  evidence  show- 
ing its  exercise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  g§  421-437;   Dec.  Dig.  g  166.*] 

S.  Wills  (|  1*)— Disposition  of  Pbopkbtt. 
One  of  sound  mind  and  disposing  memory 
may  transmit  his  property  by  will  in  such  man- 
ner as  pleases  him. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §1;  Dec.  Dig.  «  1.*] 
4.  Wills  (S  166*)- Undue  Influence— Suf- 

FiciENCT  OF  Evidence. 

Evidence  held  insulficient  to  show  that  the 
execntion  of  a  will  was  procured  throngb  nndue 
Influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §i  421-437 ;  Dec.  Dig.  g  166.*] 

Appeal  from  Circuit  Court,  Hickman 
County. 

"To  be  officially  reported." 

Will  contest  by  Josle  Cartwrlght  and  oth- 
ers against  John  M.  Chllders'  executrix  and 
others.  From  the  Judgment,  defendants  ap- 
peal.   Reversed. 

Sbelboume  &  Smith,  for  appellants.  Joe 
W.  Bennett  and  Bobbins  &  Thomas,  for  ap- 
pellees. 

BARKEB,  J.  This  action  involves  a  con- 
test as  to  the  validity  of  the  will  of  John 
M.  Chllders,  of  Hickman  county,  Ky. 

On  the  24th  day  of  January,  1807,  John  M. 
Chllders  caused  to  be  prepared  the  paper  in 
question,  which  he  duly  executed  as  his  last 
will  and  testament  By  the  instrument  he 
devised  all  his  estate  to  his  wife,  Bettie 
Chllders,  for  her  life,  with  remainder  to  six 
of  bis  nine  children  living  at  his  death.  By 
the  fourth  item  of  his  will  it  is  provided  as 
follows:  "I  have  three  other  children,  name- 
ly: Lula  Smith,  Josie  Cartwrlght  and  Min- 
nie Clark,  to  whom,  on  account  of  their  dis- 
obedience and  disrespect  to  me  and  their 
mother,  I  give  nothing."  The  three  disin- 
herited daughters  were  the  contestants  in 
the  court  below  and  are  the  appellees  here. 
The  will  In  question  Is  the  counterpart  of  an 
instrument  executed  by  the  testator  on  Sep- 
tember 22,  1906,  with  the  exception  that  in 
the  first  wUl  he  disinherited  only  two  of 
his  daughters,  Lula  Smith  and  Josie  Cart- 
wright,  whereas  by  the  second  will  (that  in 


contest)  be  added  the  name  of  Us  daughter 
Minnie  Clark  to  those  whom  he  disinherited. 
The  testator  died  a  short  time  after  the  ex- 
ecution of  the  second  will,  and  the  instru- 
ment was  duly  probated  by  order  of  the 
Hickman  county  county.  From  this  Judg- 
ment an  appeal  was  prosecuted  by  the  disin- 
herited daughters  to  the  Hickman  circuit 
court,  where  a  trial  was  had  upon  the  issue 
whether  or  not  the  paper  in  question  was 
the  last  will  and  testament  of  Jolrn  M. 
Childers,  with  the  result  tljat  the  Jury  re- 
turned a  verdict  that  the  paper  was  not  his 
last  will  and  testament,  and  from  the  Judg* 
ment  based  upon  this  verdict  the  beneficia- 
ries under  the  instrument  have  prosecuted 
this  appeal. 

The  only  ground  niton  which  the  validity 
of  the  paper  was  assailed  Is  that  Its  execu- 
tion was  procured  by  the  nndue  Influence 
of  the  beneficiaries,  or  at  least  some  of  them. 
Upon  this  appeal  no  question  is  made  as  to 
the  propriety  of  the  Instructions  given  by 
the  court  to  the  Jury  upon  the  trlaL  The 
only  question  now  raised  is  whether  or  not 
the  verdict  of  the  Jury  is  sustained  by  tbe 
evidence. 

At  his  death,  John  M.  Childers  was  56 
years  of  age;  bis  wife  51.  They  had  been 
married  something  over  30  years.  At  the 
time  of  their  marriage,  Childers  had  no  prop- 
erty, but  by  hard  work  and  frugality  he  ac- 
quired an  estate  which  at  his  death  Is  admit- 
ted to  have  been  worth  as  much  in  value  as 
120,000.  So  far  as  the  record  shows,  tbe 
greater  portion  of  his  estate  is  farm  land  in 
Hickman  county.  Chllders  and  his  wife 
were  rough,  illiterate  people,  the  husband 
being  unable  to  sign  his  name.  During  their 
married  life  there  were  bom  to  them  nine 
children,  six  girls  and  three  boys,  all  of 
whom  are  parties  to  this  litigation.  They 
kept  no  house  servant,  Mrs.  Chllders  at  first 
doing  all  tbe  work,  but  after  the  girls  were 
of  sufficient  age,  they  helped  her  discharge 
her  onerous  duties.  Mrs.  Childers  was  a 
faithful,  energetic,  and  diligent  housewife, 
frugal  to  a  degree,  and  there  can  be*  no 
doubt  that  her  faithful  industry  in  keying 
the  house  and  taking  care  of  the  children 
contributed  In  large  part  to  tbe  acquisition 
of  whatever  fortune  her  husband  left  at  his 
death.  The  appellees,  the  disinherited  daugh- 
ters, have  left  no  stone  unturned  by  whiclk 
to  besmirch  the  character  of  their  mottter. 
They  picture  her  as  a  cruel  mother  and  a 
heartless  wife,  who  bad  no  affection  for  her 
husband  and  who  hated  her  own  children. 
They  say  that  she  not  only  beat  them  cruel- 
ly, but  procured  and  Induced  their  father 
also  to  beat  them.  They  testified  that  she 
exercised  a  dominating  control  over  their  fii- 
ther,  and  that  she  was  of  a  disposition  to 
rule  or  ruin.  A  great  deal  of  the  testimony 
Is  entirely  Irrelevant  to  the  Issue  involved 
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b«ce;  and  all  of  It,  In  oar  opinion,  falls  abort 
of  Bbowlnjr  that  the  wife  ever  ezerciaed,  or 
«Ten  attempted  to  exercise,  any  influence 
over  the  hnaband  in  the  making  of  hla  will. 
Am  samples  of  the  irrelevant  evidence,  the 
daughters  testified  that  more  than  20  years 
before  the  death  of  tlie  father,  and  when 
the  oldest'  child  was  quite  small,  the  mother 
left  the  house  and  went  to  a  neighbor's, 
stayed  all  day  and  only  retomed  at  nightfall 
at  the  earnest  solicitation  of  the  husband 
that  she  should  do  so.  The  wife  explains 
this  circumstance  (and  as  to  this  she  Is  not 
contradicted  by  any  one)  by  saying  that  she 
left  the  house  under  the  Influence  of  Jeal- 
ousy, her  husband  having  told  her  that  he 
was  paying  attention  to  a  woman  In  Cairo. 
What  this  had  to  do  with  the  validity  of  the 
will  made  20  or  25  years  thereafter  Is  dif- 
ficult to  perceive,  and  we  are  quite  sure  that 
It  has  no  tendency  to  establish  a  dominat- 
ing Influence  by  the  wife  over  the  husband. 
Again:  The  daughters  testified  that  the 
mother  frequently  said  that  she  did  not  love 
her  hnsband;  that  she  was  disappointed  in 
her  marriage,  and  other  expressions  of  a 
like  character.  How  this  evidence  conduced 
to  unduly  Influence  the  husband  to  favor  In 
bis  last  will  the  woman  who  hated  blm,  we 
are  not  able  to  see.  As  a  rule.  It  may  be 
said  that  men  may  be  Influenced  by  love  or. 
fear,  but  we  do  not  believe  that  any  one 
ever  Induced  another  to  make  a  will  in  his 
favor  by  exhibiting  a  hatred  for  the  testa- 
tor. And  It  is  difficult  to  believe  that  the 
woman  who  bore  her  husband  nine  children 
and  did  all  the  housework  necessary  to  con- 
ducting an  extensive  farming  operation,  pa- 
tiently and  faithfully  for  more  than  30  years, 
living  In  the  hardest  and  most  frugal  way, 
had  no  love  for  him  for  whom  all  this  sacri- 
fice seems  to  have  been  freely  and  uncom- 
plainingly made.  It  was  also  testified  by 
the  daughters  that  their  mother  sometimes 
was  harsh  to  them  and  sometimes  inflicted 
corporal  punishment  upon  them;  but  the 
admitted  facts  show  that  all  these  daughters 
were  themselves  disobedient,  blgh-tempered, 
and  self-willed.  All  of  them  ran  away  from 
home,  and  married  contrary  to  the  wishes 
of  tbelr-  parents,  when  quite  young;  Mrs. 
Cartwrlgbt  being  only  13  when  she  was  en- 
gaged and  fourteeta  when  she  married. 
Their  testimony  against  their  mother  and 
the  admitted  facts  show  them  to  have  been 
children  who  needed  the  repression  of  a 
strong  hand  and  a  dominating  wIlL  If  they 
were  not  punished  and  restrained,  as  they 
grew  up,  the  parents  were  neglectful  of  the 
high  duty  they  owed  them.  But  as  said  be- 
fore. In  the  main  all  this  evidence  was  ir- 
relevant, and  a  careful  reading  of  the  record 
fails  to  disclose  any  evidence-  whatever 
which  satisfies  our  minds  that  there  was 
any  influence  brought  to  bear  upon  the  tes- 
tator to  make  the  will  in  question  except  the 
bad  conduct  and  disobedience  of  those  chil- 
dren who  were  disinherited. 


We  win  now  take  up  in  detail  that  part, 
of  the  testimony  that  Is  specifically  relied 
t4>on  by  the  contestants  to  show  undue  In- 
fluence. Mrs.  Cartwrlgbt  was  asked:  "Have 
yon  ever  beard  her  (the  mother)  say  any- 
thing about  this  will  before  your  father 
died?  A.  Said  that  If  I  married  the  boy 
that  I  did  I  would  be  out  of  the  will."  Dosle 
EHiulkner,  a  witness  for  the  contestants,  was 
asked:  "Did  you  ever  hear  Mrs.  Chllders 
say  anything  about  any  of  the  children 
should  not  have  any  of  the  property?  If  so, 
state  what  was  said.  A.  Yes,  sir;  I  heard 
her  say  that  Josle  would  never  get  anything 
of  the  estate,  and  that  she  would  see  that 
Johnnie  did  not  will  her  anything."  To 
Martin  Gills,  a  witness  for  the  contestant?, 
was  propounded  the  following  question: 
"Did  you  ever  hear  Mrs.  Chllders  say  any- 
thing about  any  of  the  children  would  not 
get  any  of  their  property?  If  so,  state  what 
she  said.  A.  Oter  there  one  Sunday  eve- 
ning, and  the  conversation  come  up  some 
way;  she  seemed  to  be  a  little  Irritated  at 
Minnie  Clark,  and  made  the  remark  that 
Minnie  would  never  remember  of  getting  the 
rapping  of  her  flnger  of  their  estate;  she 
said  that  Johnnie  would  never  give  her  any 
of  the  estate."  A  witness,  Tom  Williamson, 
was  asked  If  he  had  heard  Martin  Chllders 
say  anything  about  his  father's  business  in 
any  way,  to  which  he  replied:  "All  I  heard 
him  say,  Benton  said  something  Uke  this, 
that  was  the  night  that  Mr.  Chllders  lay  a 
corpse,  Benton  said  that  he  was  pleased  in 
the  way  that  his  father  bad  his  business 
fixed.  Said  that  he  was  surprised  that  he 
had  fixed  It  as  well  as  he  did.  Then  some 
little  bit,  and  Martin  says,  'Well  I  have  talk- 
ed to  Pa  a  great  deal  about  his  business  in 
the  last  few  years,  about  the  place,  says  I 
expect  I  caused  him  to  fix  it;  anyhow  seems 
he  did.' "  Another  witness,  Ledla  Faulkner, 
in  response  to  a  similar  question,  said: 
"Said  that  his  father's  business  was  In  good 
shape,  and  I  reckon  I  was  the  cause  of  blm 
leaving  it  that  way."  Now,  In  all  of  thlH 
there  Is  not  the  slightest  evidence  that  ei- 
ther Mrs.  Chllders.  or  her  son  Martin  said 
one  word  to  John  M.  Childers  about  his  will. 
So  far  as  the  testimony  regards  Martin,  It 
does  not  appear  that  he  was  talking  about 
his  father's  will  at  all.  The  testimony  on 
this  point  shows  that  it  was  limited  to  the 
way  his  father  had  left  bis  business  aCTairs, 
and  it  does  not  appear  that  Martin  knew  at 
the  time  anything  about  the  contents  of  bis 
father's  will.  So  far  as  the  evidence  aflTects. 
Mrs.  Chllder's  conduct,  assuming  what  was 
said  by  the  witnesses  to  be  true,  there  Is 
nothing  that  shows  she  ever  spoke  to  her 
husband  on  the  subject  of  his  will.  The  tes- 
timony only  goes  to  show  that  the  mother 
was  trying  to  control  her  headstrong  daugh- 
ters by  appealing  to  their  fear  of  being  left 
out  of  their  father's  will.  The  sum  total, 
80  far  as  the  mother  was  concerned,  was  a 
restraining  threat  of  an  anzlooa  and,  per^ 
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haps.  Irritated  parent;  bat  that  she  ever  ac- 
tually said  anything  to  her  husband  on  the 
subject  of  biB  will  Is  not  shown  by  the  tes- 
timony of  any  one. 

There  Is  no  pretense  that  John  M.  Chllders 
was  not  of  sound  mind  and  disposing  mem- 
ory. On  the  contrary,  all  of  the  evidence 
conduces  to  show  that  he  was  a  man  of 
strong  mentality,  although  Illiterate  and  ig- 
norant of  what  Is  sometimes  called  book 
learning.  That  he  was  a  shrewd,  frugal,  In- 
dustrious man,  who  worked  bard,  raised  a 
large  family,  and  in  spite  of  his  illiteracy 
died  leaving,  for  bis  neighborhood,  quite  a 
handsome  estate,  Is  not  questioned.  The 
great  preponderance  of  the  evidence,  If  not 
all  of  It,  shows  that  he  was  a  man  i^ot  easily 
influenced,  but  who  had  bis  own  way,  and 
who  managed  bis  own  aflTalrs  without  the 
influence  of  any  one.  The  appellees  Insist 
that  the  wife  admitted  In  her  evidence  that 
her  husband  was  childish.  It  Is  true,  Mrs. 
Chllders  uses  that  word  In  her  testimony, 
but,  clearly,  she  did  not  m^an  that  he  was 
In  anywise  weak-mluded  or  of  a  plastic  dis- 
position. The  daughters  testified  that  their 
father  bad  sometimes  been  forced  to  sleep 
in  what  Is  called  the  washhouse,  where  he 
had  a  bed,  for  the  reason  the  mother  refus- 
ed to  allow  him  to  sleep  in  the  house  be- 
cause he  was  so  dirty.  The  wife  explained 
the  husband's  sleeping  in  the  washhouse  by 
saying  he  could  not  bear  the  noise  of  the 
children,  and  she  describes  his  nervousness 
by  the  word  "childish."  Her  whole  testi- 
mony refutes  the  idea  that  she  meant  he 
was  weak-minded  or  easily  Influenced  In 
business  matters. 

There  Is  a  good  deal  of  testimony  in  the 
case  that  the  testator  was  a  good  man,  and 
that  he  loved  bis  children;  and  we  have  no 
doubt  that  this  Is  true.  But  this  does  not 
show  that  any  one  influenced  him  to  disin- 
herit his  three  daughters.  There  is  no  rea- 
son shown  why  Mrs.  Chllders  should  have 
desired  the  appellees  disinherited  and  their 
three  sisters  provided  for.  If  she  desired 
the  estate  for  herself  and  could  Influence  her 
husband,  it '  would  seem  natural  that  she 
should  have  had  the  entire  estate  devised 
to  herself,  but.  Instead  of  this,  she  only  re- 
ceived a  life  estate,  with  remainder  to  the 
six  children  who  were  not  disinherited. 
When  the  second  will  was  made,  Chllders 
went  to  the  bank  where  the  draftsman,  At- 
wood,  was  employed,  and  dictated  what  he 
wanted,  Atwood  writing  It  on  a  typewriter. 
Neither  Mrs.  Chllders  nor  any  of  the  bene- 
flclarles  were  present,  nor  Is  It  shown  that 
they  knew  the  testator  was  making  a  will  at 
that  time.  As  said  before,  the  second  will 
was  a  counterpart  of  the  first,  with  the  ad- 
dition of  the  name  of  Minnie  Clark  to  the 
list  of  disinherited  children.  In  neither  case 
was  It  shown  that  the  wife  or  any  other 
beneficiary  was  present  when  either  of  the 
wills  was  prepared  or  executed.  The  rule 
Is  well  settled  that,  after  due  execution  1» 


proved  by  the  propounders,  the  burden  of 
showing  that  the  Instrument  is  invalid  be- 
cause procured  by  the  exercise  of  undue  In- 
fluence Is  upon  the  contestants.  This  must 
be  shown  by  evidence  at  least  tending  to  es- 
tablish that  undue  Influence  was  exercised 
upon  the  testator.  It  Is  not  Buflldent  that  it 
be  shown  that  there  was  an  opportunity  t» 
exercise  undue  influence,  or  that  there  was 
a  possibility  that  it  was  exercised;  some 
evidence  must  be  adduced  showing  that  such 
Influence  was  exercised.  The  law  permits 
the  owner  of  property,  who  is  of  sound  mind 
and  disposing  memory,  to  transmit  bis  prop- 
erty by  last  will  and  testament  in  such  man- 
ner as  pleases  him,  and  Juries  are  not  per- 
mitted to  make  for  him  a  will  that  accords 
with  their  ideas  of  Justice  and  propriety; 
nor  are  they  permitted  to  suspect  away  the 
right  of  the  testator  to  dispose  of  his  prop- 
erty in  accordance  with  his  own  will  and 
desire. 

In  the  case  before  us  the  wife  is  shown 
to  have  done  as  much  in  the  acquisition  of 
the  estate  left  by  her  husband  as  he  did.  It 
would  have  been  impossible  for  him  to  ac- 
cumulate tbe  property  he  left  without  her 
aid  given  In  tbe  very  manner  in  which  she 
bestowed  it.  The  wife  who  keeps  tbe  borne, 
rears  tbe  children,  does  the  work,  and  pre- 
vents waste  In  the  household  economy  con- 
tributes as  much  to  the  acquisition  of  what- 
ever estate  is  accumulated  by  tbe  labor  of 
the  husband  as  be  does;  and  although  the 
legal  title  to  the  property  may  be  In  him, 
morally  she  is  the  owner  of  at  least  one-half 
of  it  It  was,  therefore,  not  unnatural  that 
the  husband  should  desire  to  provide  for  the 
wife  at  his  death;  and  it  was.  In  our  opin- 
ion, not  unjust  that  he  should  leave  her  the 
use  of  the  whole  property  during  tbe  few 
years  remaining  to  her  after  bis  death.  The 
husband  was  bound  to  know  that  a  life  es- 
tate In  one-third  of  his  real  property  would, 
perhaps,  not  support  the  wife  in  the  way 
she  deserved,  and  It  was  only  right  and  Just 
that  he  should  give  her  tbe  whole  estate 
while  she  lived.  The  only  question,  then, 
so  far  as  the  Justice  of  the  testator's  will  Is 
concerned,  is  whether  or  not  he  did  right  In 
disinheriting  his  three  daughters  for  the  rea- 
sons given  in  tbe  will.  Of  this  he  was  the 
best  Judge.  He  knew  the  facts,  and  it  was 
for  him  to  say  whether  or  not  they  had  been 
so  disobedient  and  disrespectful  to  bim  and 
the  mother  as  Justified  his  disinheriting 
tbem.  It  should  take  more  than  mere  sus- 
picion or  the  possibility  of  the  exercise  of 
undue  Influence  to  destroy  a  will  which  pro- 
vides for  the  comfortable  maintenance  of  a 
wife  who  raised  9  children  for  her  husband 
and  who  for  more  than  30  years  worked  by 
his  side  and  sacrificed  her  whole  life  in  aid- 
ing him  to  acquire  what  be  left  A  careful 
reading  of  all  the  evidence  In  this  record 
convinces  us  that  the  court  should  have 
sustained  the  motion  of  the  propounders, 
made  at  the  close  of  all  the  testimony,  to 
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peremptorily  instruct  the  Jnry  to  find  that 
the  paper  In  issue  was  the  last  will  and  tes- 
tament of  John  M.  Childers. 

The  Judgment  is  reversed  for  further  pro- 
ceedings consistent  with  this  opinion. 


DAT  et  al.  t.  HICKS  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  28,  1910.) 
Chaupebtt  ahd  Maintenakcs  (I  7*)— CON- 

TETARCE     OF     LAND— ADTEBSE     POSSESSION. 

It  is  only  when  a  deed  is  made  to  cany 
into  effect  a  prior  understanding  or  contract, 
made  when  the  land  was  not  adversely  held,  that 
the  deed  is  not  champertous  as  to  those  having 
advene  possession  at  tlie  time  of  its  execution. 
[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Oent  Dig.  IS  M-110;    Dec. 

Appeal  from  Circuit  Court,  Menifee 
County. 

"Not  to  be  ofBdally  reported." 

Action  by  Dock  Hicks  and  another  against 
John  C.  Day  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Reversed  and 
remanded,  with  directions. 

C.  C.  Turner,  T.  U  Caudell,  A.  A.  Hasel- 
rigg,  and  Hazelrlgg  &  Hasselrlgg,  for  appel- 
lants.   Robert  H.  Winn,  for  appellees. 

Cr^AT,  C.  Appellees,  Dock  Hicks  and  T.  P. 
Byrne,  Instituted  this  action  against  appel- 
lants John  C.  Day  and  others,  to  recover  a 
tract  of  271  acres  of  land  situated  in  Meni- 
fee county.  Judgment  below  was  rendered 
in  favor  of  appellees,  and  John  C.  Day  and 
others  appeal. 

It  is  conceded  that  appellees'  title  is  good 
of  record,  with  the  exception  of  certain  pro- 
ceedings instituted  in  the  Menifee  county 
court  for  the  purpose  of  partitioning  a  tract 
of  2,439  acres,  trf  which  the  tract  of  271  acres 
in  controversy  is  a  part.  It  Is  insisted  that 
these  proceedings  were  absolutely  void  and 
not  sufDcient  to  pass  title  to  the  tract  in  con- 
troversy. In  view  of  the  conclusion  of  the 
court,  we  deem  it  unnecessary  to  pass  upon 
this  question.  Appellants  also  defended  on 
the  ground  that  a  certain  deed  made  by  J. 
W.  Hoverdale  to  Byrne  and  Hicks,  on  June 
24, 1897,  was  champertous,  for  the  reason  that 
the  anpidlants  at  that  time  were  in  adverse 
possession  of  the  land  in  controversy.  Other 
deeds  are  attacked  on  the  ground  of  cham- 
perty, bat  we  deem  it  unnecessary  to  consider 
them. 

Both  appellants  and  appellees  claim  title 
through  one  Waldemar  Mentelle.  In  1814, 
Henry  John  James  Robert  conveyed  a  large 
tract  of  land  embracing  the  land  In  contro- 
versy to  Mentelle.  In  the  year  1882  the  heirs 
of  Waldemar  Mentelle  conveyed  said  tract 
of  land  to  William  H.  Robert,  Jane  O.  Thom- 
as and  others,  heirs  of  Henry  John  James 
f,«b»t  It  is  recited  in  the  deed  that  the 
deed  from  Robert  to  Mentelle,  made  in  the 


year  1814,  was  In  fact  a  mere  mortgage 
given  to  secure  the  Indebtedness  of  t^  for- 
mer to  the  latter;  that  this  indebtedness 
had  been  paid,  and  the  deed  was  for  the  pur- 
pose of  investing  title  in  the  grantees.  From 
this  time  on  the  title  proceeded  through  va- 
rious court  proceedings  and  mesne  convey- 
ances to  appellees. 

In  1885,  Judge  B.  F.  Day  procured  an  op- 
tion on  2,100  acres  of  land  in  Menifee  coun- 
ty from  the  alleged  heirs  of  Patrl6k  Gibson, 
Waldemar  Mentelle,  William  Essex,  English 
Yelser,  and  Benjamin  Stout  In  1890,  the 
parties  giving  the  option  conveyed  the  2,100 
acres  to  appellant,  the  Kentucky  Laud  8e  sup- 
ply Company.  The  true  heirs  of  Mentelle 
did  not  unite  in  the  conveyance.  Judge  B.  F. 
Day  joined  In  the  conveyance.  This,  2,100 
acres  included  the  land  in  controversy. 
Thereafter  the  Kentucky  Land  &  Supply 
Company  placed  certain  tenants  on  the  land. 
Written  leases  were  made  to  them.  The  ev- 
idence shows  that  on  June  24,  1897,  at  the 
time  of  the  deed  from  Hoverdale  to  Byrne 
and  Hicks,  appellants  were  in  actual,  adverse 
and  notorious  possession  of  the  land  in  con- 
troversy. They  had  built  a  railroad  across  a 
portion  of  the  land,  had  constructed  and  were 
operating  tliree  or  four  sawmills,  bad  erected 
store  houses  and  dwelling  houses  on  the 
land;  and,  besides  this,  they  had  various 
tenants  on  the  land  located  at  different 
places.  We  regard  this  fact  as  firmly  estab- 
lished by  the  evidence  of  John  C.  Day,  Judge 
B.  P.  Day,  M.  C.  Clay,  and  A.  B.  Cope,  the 
latter  a  witness  for  the  appellees.  In  this 
connection  it  is  Insisted  that  the  spur  track 
across  the  land  was  simply  the  holding  of  a 
right  of  way  which  was  in  fact  an  easement 
and  did  not  constitute  an  adverse  holding  so 
as  to  make  the'champerty  statute  applicable. 
This  may  be  true,  but  the  evidence  shows 
that,  in  addition  to  holding  the  right  of  way, 
appellants  bad  various  tenants  occupying 
residences  on  the  tract  in  controversy  and 
holding  the  land  for  them. 

But  it  is  insisted  that  the  deed  from  Hover 
dale  to  Byrne  and  Hicks  was  made  to  carry 
into  effect  a  previous  oral  understanding  and 
that  the  deed  Is  not,  therefore,  champer 
tons.  EMdence  upon  this  point  is  to  the  ef- 
fect that  Hoverdale  bought  the  land  at  a 
commissioner's  sale  for  T.  T.  Cope  and  J.  J. 
Byrne,  and  that  the  latter  paid  the  purchase 
price;  that  Cope  afterwards  sold  his  inter- 
est to  Hicks;  that  Hoverdale,  in  pursuance 
of  the  trust  and  oral  agreement,  made  the 
deed  of  June  24,  1897.  The  evidence  upon 
this  point  is  hy  no  means  clear  and  satis- 
factory; but,  even  If  true,  the  deed  would 
still  be  champertous  as  to  Hicks,  for  the  ev- 
idence conclusively  shows  that  between  the 
time  of  the  deed  to  Hoverdale  and  the  deed 
from  Hoverdale  to  Byrne  and  Hicks,  the 
land  was  adversely  held  by  appellants.  That 
being  the  case,  it  must  have  been  adversely 
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beld  at  tbe  time  of  any  oral  agreement  made 
by  T.  T.  Cope  and  Hicks.  It  Is  only  when 
a  deed  Is  made  to  carry  into  effect  a  previous 
understanding  or  contract  entered  into  when 
the  land  was  not  adversely  held,  that  the 
deed  Is  not  champertous  as  to  those  hav- 
ing adverse  possession  at  the  time  of  its  ex- 
ecution. Cardwell  v.  Sprigg's  Heirs,  1  B. 
Mon.  869;  Greer,  etc.,  v.  Wlntersmlth,  85  Ky. 
518,  4  S.  W.  232,  9  Ky.  Law  Rep.  96,  7  Am. 
St  R^.  613;  Middlesboro  Waterworks  v. 
Neal,  etc.,  105  Ky.  586,  49  S.  W.  428,  20  Ky. 
Law  Rep.  1403.  A  careful  reading  of  the  ev- 
idence convinces  us  that  both  at  the  time 
of  the  deed  from  Hoverdale  to  Byrne  and 
Kicks  and  at  the  time  of  the  alleged  oral 
agreement  the  land  was  adversely  held. 

There  is  evidence  to  the  effect  that  Hicks 
placed  upon  the  land  in  controversy  a  tenant 
I^  the  name  of  John  Neal;  that  thereafter 
Neal  was  persuaded  to  sign  a  lease  under 
appellant  Day.  From  this  it  is  argued  that 
Neal'B  attornment  to  appellant  was  void  and 
Ineffectual,  and  bis  possession  continued  to 
be  the  possession  of  appellees.  There  is 
nothing  in  the  record,  however,  which  fixes 
the  time  when  Hicks  placed  Neal  in  pos- 
session. It  is  not  shown  that  he  was  in  pos- 
session under  Hicks  at  the  time  of  the  deed 
from  Hoverdale  to  Hicks  and  Byrne.  Nor 
does  it  satisfactorily  appear  that  Neal,  as  a 
matter  of  fact,  was  located  on  the  land  in 
controversy.  The  weight  of  the  evidence  Is 
to  the  effect  that  the  house  in  which  he 
lived  was  not  located  upon-  the  271  acres. 
Nor  do  appellants  rely  upon  Neal's  posses- 
sion OS  their  possession;  they  bad  posses- 
sion at  the  time  through  other  tenants. 

After  a  careful  consideration  of  the  record, 
we  are  of  opinion  that  appellants'  plea  of 
champerty  must  prevail. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  enter  judgment  in  con- 
formity with  this  opinion. 


GORDON  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Jan.  25, 1910.) 

1.  Cbiminai   Law    ({  741»)  —  Qdeshok  job 
JtJRT— Pesemptoby  Iwstbuction. 

There  being  any  evidence,  _  however  slight, 
tending  to  connect  accused  with  the  commis- 
sion of  the  crime  in  any  degree,  defendant  is 
not  entitled  to  a  peremptory  instroction,  but  the 
case  should  go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Ciiminal 
Law,  Cent.  Dig.  S§  1705,  1713,  1716,  1717,  1727, 
1728;    Dec.. Dig.  i  741.*] 

2.  Cbimisal   Law   (8   770*)— Insibuotions— 
Ddty  or  CouBT. 

T^e  court  in  a  criminal  case  must  correct- 
ly instruct  on  every  point  warranted  by  the  evi- 
dence, whatever  instructions  are  asked  for  or 
olfered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1803-1806;  Dec.  Dig.  i 
770.*] 


3.  HoinciDE  ({  300*)  —  SKur-DErENSB— In- 

STBUCnON. 

Tie  act  of  deceased,  when  defendant  struck 
out  towards  him  with  a  whip,  in  getting  out  of 
his  wagon,  not  being  an  assault  on  defendant, 
and  there  l>eing  evidence  that  after  getting  out 
of  the  wagon  ne  made  no  effort  to  strike  or 
harm  defendant,  till  defendant  had  advanced  on 
him  with  a  pistol  leveled  on  him,  an  instruction 
in  effect  that  if  such  facts  were  found,  there 
could  not  be  an  acquittal  on  tbe  ground  of  self- 
defense  was  proper. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  614-632;   Dec.  Dig.  {  300.*] 

4.  Homicide   (|   338*)  —  Appeai,  —  Haricless 
Bbbob— Admission  of  Evidence. 

Defendant  having  been  found  guilty  only  of 
manslaughter,  the  jury  could  not  nave  believed 
that  he  was  referring  to  deceased  when  he,  on 
the  way  from  the  city  to  the  place  of  trouble, 
said,  as  witnesses  testified,  that  he  had  killed  one 
peiBon,  and  would  or  could  kill  another,  but 
merely  accepted  it,  as  intended,  as  illustrative 
of  what  the  witnesses  testified,  that  be  was 
drinking  and  in  an  ugly  and  quarrelsome  mood, 
evidence  of  which  character  is  admissible. 

[EH.  Note. — ^For  other  cases,  see  Homicide, 
Cent.  Dig.  a  709-713;    Dec.  Dig.  |  338.*] 

6.  Criminal   Law   (|  384*)— (Bvidencb— Re- 
moteness. 

Defendant,  who  was  permitted  to  testify 
that  he  \ras^8ober  at  the  time  of  the  homicide, 
was  not  entitled  to  testify  to  the  details  of  a 
business  conversation  he  had  an  hour  or  so  be- 
fore as  tending  to  show  such  fact 

IBH.  Note.— For  other  cases,  see  Criminal 
law.  Cent  Dig.  8  848;   Dec.  Dig.  {  384.*] 

6.  Ckiminai,  Law  (|  390*)— Bviobncb— Statb 
or  Mind. 

Defendant  was  not  entitled  to  testify  that 
as  he  was  going  along  the  load  towards  his 
home,  and  before  the  homicide  he  had  no  idea 
of  killing  any  one,  particularly  deceased ;  it 
not  being  liermissible  for  him  to  show  what  he 
thought 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  858;   Dec.  Dig.  f  390.*] 

7.  Criminal   Law   (|   950*)  — New   Trial  — 
Hbabinq  or  Motion— Cross- Examination. 

The  Code  prescribing  no  procedure,  the 
oonrt  may,  on  a  motion  for  new  trial,  permit 
cross-examination  of  the  persons  making  affi- 
davit of  prejudice  having  been  expressed  by 
Jurors  against  defendant,  and,  being  of  opinion 
that  cross-examination  of  the  persons  making 
the  counter  affidavits,  mainly  of  a  negative 
character,  can  furnish  no  additional  light,  may 
refuse  it. 

[EM.  Note.— For  other  oases,  see  Criminal 
Law,  cent.  Dig.  i  2409;    Dec.  Dig.  S  959.*J 

8.  Criminal  Law  (|  969*)— New  Tbiai>-Coii- 

TINUING    HEARINO. 

The  hearing  of  a  motion  for  new  trial  may 
be  set  over  to  the  term  after  that  at  which  it 
is  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2407;  Dec.  Dig.  f  959.*] 

9.  Criminal  Law  (5  1156*)— AppEAL-r-DENiit 
OF  New  Trial. 

Denial  of  new  trial,  moved  for  on  the 
ground  of  prejudice  against  defendant  having 
been  expressed  by  jurors,  is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  3067-3071;  Dec  Dig.  | 
11&6.*] 

10.  CKnnifAL  Law  d  1165*)  —  Appkai«— AJr- 

riRMANCE. 

It  appearing  from  the  record  that  no  sub- 
stantial errors,  calculated  to  prevent  defendant 
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havins  sabatantlal  justice,  were  committed,  con- 
viction will  be  affirmed. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  3085,  3068,  3088,  3089 ;  Dec. 
Dig.  {  116f>.»] 

Appeal  from  Circuit  Court,  Boyle  County. 
"To  be  offlclally  reported." 
Oeorge   Gordon   was  convicted   of   man< 
Blangbter,  and  appeals.    Affirmed. 

Robert  Harding,  G.  O.  Bagby,  and  X  W. 
Bawlings,  for  appellant  James  Breathitt, 
Atty.  Gen.,  and  Tom  B.  McGregor,  Asst.  Atty. 
Gen.,  for  the  Commonwealth. 


LASSING,  J.  Appellant  was  indicted  in 
tlie  Boyle  clrcnit  court,  charged  with  the 
murder  of  Robert  Brewer  by  shooting  him 
with  a  pistol.  Upon  his  plea  of  not  gnllty  he 
was  tried,  found  guilty,  and  his  punishment 
fixed  at  21  years'  conflnement  in  the  state 
penitentiary.  To  reverse  the  judgment  pred- 
icated upon  this  verdict  he  prosecutes  this 
appeaL  The  grounds  relied  upon  for  re- 
versal may  be  grouped  into  two  classes: 
First,  errors  occurring  during  the  progress 
of  the  trial  in  the  admission  and  exclusion  of 
evidence,  and  errors  in  instructing  the  jury; 
and,  second,  errors  occurring  after  the  trial, 
and  during  the  pendency  of  the  motion  for 
a- new  trial. 

The  facta,  as  gathered  from  the  volumi- 
nous bill  of  evidence,  are  as  foUowa:  Appel- 
lant and  the  man  he  killed  were  neighbors, 
living  upon  adjoining  farms  in  Boyle  coun- 
ty, Ky.,  and  had  been  on  friendly  terms  up 
to  the  time  of  the  killing,  which  occurred 
on  November  28,  1908.  On  this  day,  appel- 
lant and  bis  brother  William  had  been  to 
Junction  City  on  road  wagons  hauUng  lum- 
ber, and  were  returning  home. .  A  young 
man  <^  boy  named  Owens  was  driving  the 
team  belonging  to  William  Gordon  oq  the  re- 
turn trip,  and  William  was  riding  with  ap- 
pellant In  his  wagon  some,  distance  behind 
the  boy.  When  the  Owens  boy  reached  his 
mother's  home,  where  he  lived,  and  which 
was  about  four  miles  out  of  Junction  City, 
he  stopped  the  wagon  on  the  roadside,  un- 
hitched the  team,  and  tied  the  horses  to  the 
fence  and  went  on  home.  Shortly  thereaft- 
er, appellant  and  his  brother  came  up  in  ap- 
pellant's wagon  and  stopped,  with  appel- 
lant's wagon  nearly,  if  not  quite,  blocking 
the  road.  Robert  Brewer  had  also  been  to 
town  that  day,  and.  was  returning  home. 
With  him  in  his  wagon  were  George  Hafley 
and  William  Johnson.  Following  behind 
Brewer's  wagon  came  Denny  Gordon  in  an- 
other wagon.  Brewer  drove  his  wagon  up 
to  where  the  Gordon  wagons  had  stopped  In 
the  road,  and  here  the  difficulty  occurred. 
The  facta  as  thus  far  detailed  are  agreed  to, 
but  from  this  on  the  testimony  of  the  wit- 
nesses for  the  commonwealth  differs  so  ma- 
terially from  that  of  the  witnesses  for  the 


accused  that  It  cannot  be  reconciled.  This 
necessitates  the  giving  of  each  theory. 

Appellant  testifies,  and  In  the  main  is  sup- 
ported by  his  brother  William,  that  when 
Brewer  came  up  to  where  their  wagons  had 
stopped  in  the  road  he  appeared  in  an  ugly 
mood  from  drinking,  and  at  once  began  curs- 
ing appellant,  and  demanded  of  him  to  get 
his  wagon  out  of  the  road;  that  appellant 
thereupon  spoke  pleasantly  to  him,  and  at 
once  drove  his  wagon  up  so  that  Brewer  had 
ample  room  to  pass;  that  after  he  had  done 
this,  and  Brewer  did  not  drive  on,  appel- 
lant asked  him  why  he  did  not  drive  by,  and 
offered,  if  Brewer  wanted  him  to  do  so,  to 
give  the  other  half  of  the  road;  that  at  this 
offer  on  his  part  Brewer,  with  an  oath, 
threw  down  his  lines,  leaped  from  his  wag- 
on, reached  with  his  right  hand  toward  the 
ground,  and,  as  he  arose  from  his  stooping 
position,  he  was  seized  by  both  William  Gor- 
don and  William  Johnson,  both  of  whom  be 
threw  or  knocked  down,  and  immediately  be- 
gan striking  appellant  over  the  head;  that 
appellant  backed  away  from  him,  and  was 
against  the  fence  and  could  go  no  further, 
and  that  he  then  shot  him.  On  the  other 
hand,  the  commonwealth  shows,  by  the  testi- 
mony of  the  witnesses  George  Hafley,  Denny 
Gordon,  and  Lou  and  William  Johnson,  that 
when  Brewer  drove  up  behind  appellant's 
wagon  he  said  to  appellant,  "Get  out  of  the 
road,  or  go  on  home  so  that  I  can  pass,"  to 
which  appellant  replied,  "I  have  given  you 

half  the  road,  you  O  d s — •-  of  a 

b— — ,  and  If  you  want  anything  else  I  will 
give  you  half  of  that."  Brewer  then  said, 
"I  don't  ask  you  no  odds,"  and  appellant  an- 
swered this  statement  In  kind,  and,  being 
upon  the  ground,  advanced  towards  Brew- 
er's wagon,  with  his  whip  in  one  hand  and 
a  pistol  In  the  other,  and  as  he  so  advanced 
be  cursed  Brewer,  and  struck  out  or  toward 
him  with  the  whip.  About  this  juncture  ap- 
pellant again  called  Brewer  a  s of  a 

b ,  and  Brewer  said  he  would  not  or 

could  not  stand  that,  and  got  out  of  the 
wagon  and  stooped  as  though  to  pick  up 
something,  when  he  was  seized  by  William 
Gordon  and  William  Johnson.  He  jerked 
loose  from  the  one  and  pushed  the  other 
back,  and  struck  out  and  perhaps  hit  appel- 
lant, who  was  coming  at  him  with  his  pistol 
leveled  on  him,  and  cursing  him  as  he  came. 
Just  then  the  pistol  fired,  and  Brewer  fell, 
mortally  wounded,  and  died  In  15  or  20  min- 
utes. The  bullet  entered  in  front  and  passed 
entirely  through  the  body.  Deceased  was 
unarmed,  save  for  a  pocketknlfe  which  was 
found  closed  In  his  pants'  pocket  Appel-' 
lant  was  drinking.  While  these  witnesses 
differ  on  many  points,  as  to  the  exact  loca- 
tion of  the  teams,  wagons,  etc.,  they  sub- 
stantially agree  on  the  main  questions  as  to 
what  was  said  and  done..  In  addition  to  this 
testimony  of  the  eyewitnesses  the  common- 
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wealth  proved  by  other  witnesses  that,  while 
coming  along  the  road  from  Junction  City 
to  the  place  where  the  difficulty  occurred, 
appellant  was  boisterous,  cursing,  and  swear- 
ing and  shooting  off  his  pistol,  and  declaring 
that  be  bad  killed  one  man  and  could  or 
would  kill  another,  some  one  or  any  one 
who  crossed  hla  path,  or  words  to  that  effect 

On  this  evidence  should  the  trial  court  have 
given  a  peremptory  instruction?  This  court 
has  often  held  that  if  there  is  any  evidence, 
however  slight,  tending  to  connect  the  ac- 
cused with  the  commission  of  the  crime  in 
any  of  its  degrees,  the  case  should  go  to  the 
jury.  Vowells  v.  Commonwealth,  83  Ky. 
193;  Patterson  ▼.  Commonwealth,  86  Ky. 
313,  6  S.  W.  387;  Commonwealth  v.  Murphy, 
109  S.  W.  353,  33  Ky.  Law  Rep.  141;  Spen- 
cer T.  Commonwealth,  122  S.  W.  800.  If 
the  testimony  of  these  four  witnesses  is  to  be 
believed,  the  accused  practically  held  deceas- 
ed up  in  the  road,  and  deliberately  sought 
and  provoked  the  difficulty  by  cursing  him 
and  attempting  to  strike  him,  and  then, 
when  he  offered  to  protect  himself,  shot 
him  down.  The  facts  proven  by  the  com- 
monwealth are  far  from  such  as  would  au- 
thorize a  peremptory  instruction. 

This  brings  us  to  a  consideration  of  the 
correctness  of  the  instructions  given;  for, 
it  being  the  duty  of  the  court  in  criminal 
cases  to  give  the  whole  law  of  the  case  as 
warranted  by  the  facts  proven,  it  is  imma- 
terial what  instructions  were  asked  for  or 
offered.  If  the  instructions  given  do  not  ac- 
curately state  the  law,  or  the  court  fails  to 
give  an  instruction  on  a  point  of  law  upcm 
which  the  defendant  is  entitled  to  have  tbe 
Jury  instructed,  the  case  must  be  reversed; 
otherwise  not.  The  court  gave  the  follow- 
ing Instructions: 
"  "Gentlemen  of  the  Jury: 

"(1)  If  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  in  Boyle  coun- 
ty, and  before  the  finding  of  tbe  indictment, 
namely,  January  6,  1009,  tbe  defendant, 
George  Gordon,  willfully,  feloniously,  and 
with  malice  aforethought  killed  Robert 
Brewer  by  shooting  him  with  a  pistol  from 
which  shooting  said  Brewer  presently  died, 
then  yon  will  find  tbe  defendant  guilty  of 
willful  murder,  and  fix  his  punishment  at 
confinement  in  the  penitentiary  for  and  dur- 
ing his  natural  life,  or  at  death. 

"(2)  However,  if  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  in 
this  county,  and  before  the  finding  of  the  in- 
dictment, tbe  defendant,  in  sudden  affray, 
.or  in  sudden  heat  and  passion,  upon  a  provo- 
cation reasonably  calculated  to  excite  the 
passions  of  the  defendant  beyond  the  power 
of  his  control,  willfully  killed  Robert  Brewer 
by  shooting  him  wltb  a  pistol,  from  which 
shooting  said  Brewer  presently  died,  then 
you  will  find  the  defendant  guilty  of  vol- 
untary manslaughter,  and  fix  his  punishment 
at  confinement  in  the  penitentiary  for  a  term 


of  not  less  than  2  years  nor  more  than  21 
years. 

"(3)  If  yon  believe  ftom  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant 
has  been  proven  guilty  under  instruction  Xa 
1  or  No.  2,  yet  entertain  a  reasonable  doubt 
as  to  the  degree  of  the  offense,  then  you  will 
find  him  guilty  of  voluntary  manslaughter, 
and  fix  his  punishment  at  confinement  in  tbe 
penitentiary  for  a  term  of  not  less  than  2 
nor  more  than  21  years. 

"(4)  Although  you  may  believe  ftom  the  evi- 
dence to  the  exclusion  of  a  reasonable  doubt 
that  the  defendant  shot  Robert  Brewer  with 
a  pistol,  from  which  shooting  said  Brewer 
presently  died,  yet,  if  you  further  believe 
from  tbe  evidence  that  when  be  did  so  he  l>e- 
Ueved,  and  had  reasonable  grounds  to  believe, 
that  be  was  then  in  danger  of  death,  or  some 
other  great  bodily  barm  about  to  be  inflicted 
upon  him  by  said  Brewer,  then  he  had  the 
right  to  use  such  means  as  in  reason  appear- 
ed to  him  to  be  necessary  to  avert  the  im- 
pending danger,  real,  or  to  him,  apparent, 
even  to  tbe  extent  of  so  shooting  and  killing 
said  Brewer,  and  in  this  event  yon  will  return 
a  verdict  of  not  guilty. 

"(5)  Although  you  may  believe  from  tbe  evi- 
dence, beyond  a  reasonable  doubt,  that  in  this 
county  and  before  the  date  of  the  finding  of 
the  indictment  the  defendant  shot  Robert 
Brewer  with  a  pistol,  and  thereby  killed 
him,  and  you  further  believe  from  tbe  evi- 
dence that  when  be  did  he  believed,  and  had 
reasonable  grounds  to  believe,  that  he  was 
then  in  real  or  apparent  impending  danger  of 
death,  or  some  other  great  bodily  harm,  about 
to  be  Inflicted  upon  him  at  the  hands  of  said 
Brewer,  yet,  if  you  further  believe  from  the 
evidence,  to  the  exclusion  of  a  reasonable 
doubt,  that  when  the  defendant  did  not  be- 
lieve, and  have  reasonable  grounds  to  believe, 
that  he  was  In  real  or  apparent  danger  of 
death,  or  other  great  bodily  harm  at  tbe  hands 
of  said  Brewer,  willfully  and  feloniously 
brought  on  the  difficulty  by  making  demon- 
stration to  shoot  said  Brewer  with  a  pistol 
with  the  intention  of  killing  him  and  thereby 
made  the  danger  to  himself  on  the  part  of 
Brewer  excusable  or  Justifiable  in  the  protec- 
tion of  himself,  or  that  the  defendant  and 
said  Brewer  voluntarily  entered  into  the  ac- 
tual combat  with  the  intention  upon  the  part 
of  each  to  kill  the  other,  or  do  the  other  some 
great  bodily  harm,  then  you  cannot  acquit 
the  defendant  on  the  ground  of  self-defense 
or  apparent  necessity. 

"(6)  You  are  Instructed  that,  however  abu- 
sive may  be  the  language  of  one  of  the  com- 
batants. It  will  not  Justify  an  assault  or  bat- 
tery upon  the  otber,  but  an  assault  and  bat- 
tery may  be  opposed  by  same,  and,  further, 
that  before  either  can  take  the  life  of  the  oth- 
er, or  do  him  other  great  bodily  harm  and  be 
Justified  by  the  law,  the  one  so  doing  must 
believe,  and  have  reasonable  grounds  to  be- 
lieve, that  at  such  time  be  himself  is  in  real 
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or  apparmt  danger  of  death,  or  some  other 
great  bodily  harm,  Impending  at  the  hands 
of  the  other. 

"(7)  If  you  have  a  reasonable  doabt  of  the 
defendant  being  proven  guilty,  then  you  will 
return  a  verdict  of  not  guilty." 

These  instructions  are  not  open  to  the  crit- 
icisms passed  upon  them.  Nos.  1,  2,  8,  and  4 
are  clear,  concise,  and  well  written.  They 
simply  embody  the  law  of  murder,  manslaugh- 
ter, and  self-defrase  with  a  direction  to  the 
Jnry  that  in  the  event  they  find  the  accused 
guilty,  and  entertain  a  doubt  as  to  the  de- 
gree of  his  guilt,  they  must  find  him  guilty 
of  manslaughter.  Instruction  No.  S  Is  pred- 
icated upon  the  testimony  of  William  John- 
son In  particular,  who  says:  "I  put  my  hand 
on  his  shoulder,  and  said,  'Bob,  I  wouldn't 
have  no  trouble;  he  is  drinking;  I  wouldn't 
have  no  trouble' — and  be  stopped,  and  then 
Mr.  Bill  Gordon  run  up  and  grabbed  him 
around  the  waist,  and  about  that  time  here 
come  Mr.  George  Gordon  with  his  pistol,  and 
he  throwed  It  right  down  on  him,  calling  him 
a  8 of  a  b ,  right  that  way,  [indica- 
ting] throwed  It  right  down  on  his  breast 
lllce."  Up  to  that  time  appellant,  who  had, 
according  to  the  testimony  of  this  witness, 
offered  to  light  deceased,  and  approached 
blm  In  a  threatening  manner  and  struck  at 
him  with  the  whip,  was  the  aggressor,  and 
deceased  bad  offered  to  do  him  no  violence. 
Nor  can  the  act  of  getting  out  of  his  wagon 
be  construed  to  be  an  assault  upon  appel- 
lant, for  he  had  a  right  to  protect  himself, 
and.  It  seems,  started  to  do  so  when  be  was 
set  upon  by  appellant's  brother,  and,  just  as 
he  had  freed  himself  from  bis  grasp,  this 
witness,  Johnson,  attempted  to  prevent  trou- 
ble, and  while  he  Is  doing  so  appellant  again 
approaches  deceased,  with  his  pistol  leveled 
upon  him,  after  deceased  had  stopped,  thus 
clearly  provoking  or  renewing  and  bringing 
on  the  dif&culty,  and  clearly  Justifying  the 
court  in  giving  Instruction  No.  6.  No.  6  was 
given  In  appellant's  favor,  and  for  his  benefit. 
No  just  ground  of  complaint  can  be  made  of 
these  Instructions.  They  are  In  no  wise  mis- 
leading or  difficult  to  understand,  and  they 
cover  fully  every  phase  of  the  case  as  pre- 
sented by  the  plea  and  evidence.  As  above 
stated.  No.  5  was  predicated  upon  the  testi- 
mony of  William  Johnson;  and,  as  he  says 
that  deceased  made  no  eftort  whatever  to 
strike  or  barm  appellant  after  he  got  out  of 
the  wagon  until  appellant  had  advanced  up- 
on him  with  a  pistol  leveled  upon  him,  it 
would  have  been  an  error  prejudicial  to  the 
rights  of  the  commonwealth  for  the  court  to 
have  refused  to  Instruct  the  Jury  as  in  In- 
struction No.  5. 

Now,  as  to  the  testimony  of  which  appel- 
lant complains,  given  by  the  witnesses  who 
saw,  beard,  and  observed  his  conduct  along 
the  road  between  Junction  City  and  the  place 
of  the  difficulty.  What  does  it  all  amount 
to?  It  simply  goes  to  show  that  he  was  drunk 
and  disorderly,  and  in  an  ugly,  quarrelsome  I 


mood.  Farther  than  this  it  had  no  bearing 
upon  the  case.  He  testified  fully  concerning 
it  all,  denied  that  he  was  either  drunk  or 
drinking  to  ezctes,  denied  all  of  the  state- 
ments attributed  to  him  by  these  witnesses, 
and  explained  how  be  came  to  fire  off  his 
plst<d  on  the  road.  The  Jury  understood  fully 
both  the  tenor  and  purport  of  this  testimony. 
They  did  not  believe  that,  when  he  said  he 
bad  killed  one  man  and  would  or  could  kill 
another,  he  was  referring  to  deceased.  If 
they  had,  their  verdict  would  have  evidently 
been  for  a  much  more  severe  penalty.  The 
Jury  simply  accepted  this  testimony,  as  It 
was  Intended  they  should,  as  illustrative  of 
what  the  witnesses  who  were  present  when 
the  killing  occurred  say,  to  wit,  that  the  ac- 
cused was  drinking  and  in  an  ugly,  quarrel- 
some mood.  Hie  compet^icy  of  evidence  of 
this  character  was  expressly  approved  In  the 
recent  case  of  Potter  v.  Ck>mmonweaItb,  124 
8.  W.  817, 

^e  excluded  evidence  of  which  appellant 
complains  is  as  follows:  He  offered  to  tes- 
tify to  what  he  said  to  two  men  about  a  busi- 
ness matter  an  hour  or  so  before  the  diffi- 
culty. What  light  the  details  of  this  business 
transaction  could  have  thrown  upon  the  ques- 
tion at  issue  we  are  unable  to  understand. 
Counsel  contends  that  it  would  have  shown 
him  to  be  sober.  He  was  permitted  to  testi- 
fy that  he  was.  He  might  have  introduced 
these  men  with  whom  he  had  the  business 
transaction,  and  had  them  testify  that  at  that 
time  he  appeared  to  be  sober,  or  was  sober ; 
but  the  court  certainly  did  not  err  in  refus- 
ing to  permit  him  to  give  this  conversation 
with  them  In  detail.  Again,  appellant  was 
asked  if  he  liad  any  Idea  of  killing  any  one- 
as  he  was  going  along  the  road  toward  his 
home  on  that  afternoon,  and  particularly  if 
he  had  any  idea  of  killing  deceased,  and  the 
court  refused  to  permit  him  to  answer ;  and 
In  this  ruling  the  court  was  entirely  correct 
He  was  permitted  to  show  what  he  did,  and 
be  might,  under  some  circumstances,  be  per- 
mitted to  show  what  he  said,  but  certaluly 
not  what  be  thought.  He  was  charged  with 
making  certain  statements.  The  question  was 
not  what  he  thought,  but  whether  or  not  he- 
made  them.  To  allow  him  to  testify  to  what 
be  thought,  rather  than  to  what  he  said  and 
did,  would  be  to  open  the  flood  gates  for  all 
sorts  of  evil  and  the  manufacture  of  testi- 
mony which  the  opposing  side  would  have  no- 
possible  way  of  meeting,  and  of  which  neither 
the  truth  nor  the  correctness  could  be  as- 
certained. Appellant  was  permitted  to  deny 
such  of  the  statements  attributed  to  him 
along  the  road  as  he  desired,  and  to  explain 
his  conduct  where  and  as  far  as  it  was  capa- 
ble of  explanation,  and  throughout  the  trial 
the  court  gave  him  much-  latitude,  and  per- 
mitted bis  testimony  to  take  a  wide  range^ 
amply  sufficient  to  bring  his  defense  in  all 
Its  force  fully  and  fairly  before  the  Jury. 
After  a  most  careful  and  painstaking  consid- 
eration ot  the  record,  we  are  unable  to  discern 
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any  error  prejudicial  to  appellant's  substan- 
tial rlglits  during  the  progress  of  the  trial. 
This  leaves  for  our  cousideration  only  those 
errors  complained  of  as  to  the  court's  ruling 
in  reference  to  granting  appellant  a  new  trial. 

On  the  motion  for  a  new  trial  appellant 
pressed  the  charge  that  two  of  the  Jurors, 
Prewltt  and  IKmcan,  bad  formed  and  ex- 
pressed opinions  of  his  guilt,  and  were  very 
hostile  towards  him,  and  because  of  this 
fact  he  had  been  unable  to  get  a  fair  trial 
of  his  case.  This  charge  was  supported  by 
several  affldaTlts.  The  Judge  went  fully  in- 
to this  complaint,  and  permitted  the  com- 
monwealth to  cross-examine  the  witnesses 
upon  whose  affidavits  appellant  relied  to 
support  it,  and,  in  addition,  received- and 
read  affidavits  offered  by  the  commonwealth 
to  disprove  the  charge.  Appellant  complains 
that  this  was  error;  that  the  commonwealth 
should  not  have  'been  permitted  to  cross-ex- 
amine his  witnesses,  unless  he  was  also  giv- 
en the  right  to  cross-examine  the  common- 
wealth's witnesses.  The  aim  of  the  court 
was  to  get  at  the  facts — to  arrive  at  the 
truth  of  the  charge — and  we  are  unable  to 
see  how  a  full  investigation  can  afford  any 
Just  complaint.  The  cross-examination  of 
the  witnesses  for  appellant,  who  supported 
bis  charge,  had  the  effect  of  better  enabling 
the  court  to  Judge  of  the  correctness  of  their 
testimony.  If  they  could  not  stand  the  test 
of  cross-examination,  the  searchlight  of  in- 
vestigation, they  should  not  furnish  the 
foundation  fbr  a  new  trial.  TI>e  counter 
affidavits  were  in  the  main  of  a  negative 
character;  and,  as  the  trial  Judge  was  of 
the  opinion  that  a  cross-examination  could 
throw  no  additional  light  upon  what  was 
set  out  therein,  he  properly  refused  to  allow 
it.  His  effort  was  to  satisfy  himself  as  to 
the  truth  of  the  charges  made,  and  he  could 
best  determine  what  points  he  wanted  clear- 
ed up.  The  Code  maps  out  no  line  of  proce- 
dure, and  hence  the  trial  Judge  is  left  to 
determine  bow  the  hearing  shall  be  conduct- 
ed; and,  if  he  does  not  regard  the  affida- 
vits offered  In  support  of  the  motion  as  suffi- 
ciently explicit,  he  not  only  may,  but  should, 
cause  the  witnesses  to  be  brought  l)efore 
him  for  further  examination  and  cross-ex- 
amination. This  method  of  procedure  is  ap- 
proved by  Abbott  in  his  Trial  Briefs,  Crim- 
inal Cases,  and  is  supported  by  the  text  in 
12  Cyc.  p.  753. 

The  next  contention  of  appellant  is  that 
the  court  erred  In  continuing  the  hearing  of 
his  motion  for  a  new  trial  from  one  term  of 
court  to  the  next.  The  Code  Is  explicit  as 
to  when  the  motion  for  a  new  trial  shall 
be  made,  but  does  not  direct  when  it  shall 
be  disposed  of.  It  is  the  duty  of  the  trial 
court,  when  such  a  motion  is  made,  to  give 
It  that  consideration  that  the  character  of 
the  case  and  the  importance  of  the  question 
raised  demands,  and  if,  in  furtherance  of 
Justice,  he  finds  that  he  cannot  give  to  the 
question   raised   sufficient   consideration   at 


the  term  when  made,  it.  seems  the  ends  of 
Justice  and  the  rights  of  parties  applying 
for  such  relief  demand  that  he  set  the  hear- 
ing over  to  the  succeeding  term,  and  even 
longrer  if  need  be,  to  enable  him  to  finally 
determine  the  points  and  questions  raised. 
This  practice  has  been  expressly  approved 
in  civil  cases  many  times.  Louisville  Bock 
Lime  Co.  v.  Kerr,  78  Ky.  12 ;  Harper  t.  Har- 
per, 10  Bush,  447;  Turner  v.  Johnson,  35 
8.  W.  923,  18  Ky.  Law  Rep.  202 ;  Trapp  v. 
Aldrich,  67  3.  W.  834,  23  Ky.  Law  Rep.  2432. 
And  in  the  case  of  the  Louisville  Chemical 
Works  V.  Commonwealth,  8  Bush  (Ky.)  179, 
decided  In  1871,  the  same  question  was  in- 
volved, and  the  action  of  the  trial  court,  in 
setting  over  the  hearing  of  a  motion  for  a 
new  trial  to  the  succeeding  term,  was  ap- 
proved in  the  following  language:  "There  is 
no  Judgment  in  fact  upon  the  verdict  of  a 
Jury  until  the  motion  for  a  new  trial.  If 
made  In  proper  time,  is  disposed  of.  This 
motion  suspends  the  Judgment,  and  it  lias 
no  more  effect  than  the  verdict  of  the  Jury 
until  the  application  for  a  new  trial  is  over- 
ruled. Any  other  construction  of  the  law 
would  deprive  parties  of  the  right  to  an  ap- 
peal in  all  cases,  where  the  court,  for  pru- 
dential reasons  or  otherwise,  saw  proper  to 
continue  the  motion  from  one  term  to  an- 
other, a  right  that  the  court  can  exercise, 
and  over  which  neither  the  counsel  nor  his 
client  have  any  control."  And  in  the  later 
case  of  Commonwealth  v.  Tarvin,  Judge,  114 
Ky.  877,  72  S.  W;  13,  this  method  of  proce- 
dure was  agrain  recognized  as  correct  To 
the  same  effect  is  the  text  in  12  Cyc.  753, 
and  Shlpman  v.  State,  38  Ind.  549.  In 
Barnes  v.  C5ommonwealth,  70  S.  W.  827,  24 
Ky.  Law  Kep.  1143,  Howard  v.  Common- 
wealth, 110  Ky.  356,  61  S.  W.  756,  22  Ky. 
Law  Bep.  1845,  Hunt  v.  Commonwealth,  12 
S.  W.  127,  11  Ky.  Law  Rep.  353,  Coleman 
y.  Commonwealth,  8  Ky.  Law  Bep.  607,  and 
Smith  V.  Commonwealth,  81  S.  W.  724,  17 
Ky.  Law  Bep.  439,  it  is  held  that  the  refus- 
'ai  of  the  trial  court  to  grant  a  new  trial  be- 
cause some  of  the  Jurors  had  expressed 
opinions  to  the  effect  that  they  were  preju- 
diced* against  the  accused  before  they  were 
accepted  as  Jurors  furnished  no  ground  for 
exception  under  the  Code.  And,  likewise,  it 
had  so  frequently  been  held  that  the  action 
and  decision  of  the  trial  court  upon  a  mo- 
tion for  a  new  trial  are  not  subject  to  ex- 
ception, and  will  not  be  considered  upon 
appeal  to  this  court,  that  a  citation  of  au- 
thorities is  all  iMt  Is  deemed  necessary  to 
a'nswer  this  ground  of  complaint  raised  by 
appellant's  counsel.  Underwood  ▼.  Common- 
wealth, 119  Ky.  384,  84  S.  W.  810;  Boland 
V.  Commonwealth,  119  S.  W.  760;  Jenkins 
V.  Commonwealth,  118  8.  W.  846;  Glpson 
T.  Commonwealth,  118  S.  W.  334;  Common- 
wealth V.  Huber,  126  Ky.  466,  104  8.  W.  345, 
31  Ky.  Law  Bep.  929;  Thomas  v.  Common- 
wealth, 111  S.  W.  286,  33  Ky.  Law  Rep.  8«. 
The  tendency  of  courts  generally,  and  of 
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this  conrt  In  parttcnlar  In  its  more  recent 
-decisions,  has  been  to  break  away  from  tecb- 
alcal  rnlings  and  to  examine  tlie  record 
-with  a  ylew  of  ascertaining  whether  or  not 
the  accused  baa  been  glyen  a  fair  trial; 
and,  If  npon  such  examlnatton  It  appears 
-that  during  the  progress  of  the  trial  no  sub- 
stantial errors  were  committed  such  as 
would  be  calculated  to  prevent  the  accused 
from  having  substantial  Justice  meted  out 
to  him,  the  judgment  has  been  affirmed.  Ap- 
plying that  test  to  the  case  under  considera- 
tion, we  are  of  opinion  that  the  accused  was 
afforded  every  opportunity  to  fully  and  fair- 
ly present  his  theory  of  the  case  to  the  Jury, 
and  be  did  so,  bnt  the  jury,  as  It  had  a  right 
to  do,  accepted  rather  the  theory  of  the 
commonwealth  as  to  how  the  difficulty  was 
brought  on,  and  who  was  at  fault,  and  found 
against  accused.  There  being  ample  evi- 
dence to  support  the  finding  of  the  Jury,  in 
fact  the  preponderance  of  the  evidence  being 
In  favor  of  such  finding,  we  are  of  opinion 
that  the  Judgment  should  be,  and  It  is,  af- 
firmed. 


AMERICAN  NAT.  BANK  r.  MATHEWS 

et  al. 

(Oourt  of  Appeals  of  Kentucky.    Feb.  2,  1910.) 

1.  HoKESTEAn  (I  ISO*)— Right  of  Subvivinq 
Wms. 

A  married  woman  entitled  to  a  homestead 
in  property  owned  by  her  in  her  own  right  Is 
not  deprived  thereof  by  the  death  of  her  hoa- 
band,  bat  she  la  entitled  thereto  for  her  own  use 
and  benefit  so  long  as  she  continues  to  occupy 
it  as  a  homestead,  whether  she  has  a  family 
or  any  person  that  she  is  under  a  legal  or  moral 
obligation  to  support  residing  with  her. 

(Ed.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  I  159.*] 

2.  Homestead   (|{   161,   162,   181^*)~Aban- 
ooniiert. 

Whether  acts  of  one  owning  a  homestead 
amount  to  an  abandonment  thereof  is  a  question 
of  fact,  depending  on  the  Intention  as  well  as 
on  the  acts,  and,  though  an  actual  removal  to 
a  location  in  another  place  with  no  Intention  of 
returning^  is  an  abandonment,  yet,  where  the 
removal  is  only  temporary  and  there  is  always 
an  intention  to  return,  the  homestead  is  not 
lost,  and  the  length  of  the  absence  is  merely  a 
-circumstance  in  determining  the  intent. 

(Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  S|  81^-319;  Dec.  Dig.  U  161,  162, 
181%.*] 

3.  HOVESTBAD  (S  163*)— ABAITDONlfERT. 

A  married  woman  owning  a  homestead  in 
a  city  purchased  a  country  house  for  a  home 
for  her  daughter  and  her  child,  and  for  a  coun- 
try home  for  herself,  where  she  might  make 
money  by  keeping  summer  boarders.  She  claim- 
ed that  she  never  intended  to  abandon  her  city 
home,  but  always  regarded  it  as  her  permanent 
liome,  keeping  there  lurqiBhed  rooms  and  a  serv- 
ant, and  spending  about  one-half  her  time.  The 
-city  home  was  mortgaged  for  practically  its  full 
value,  and  she  bought  grocenes  and  other  ar- 
ticles, and  had  them  sent  to  the  country  home. 
Beld  not  to  show  an  abandonment  of  the  home- 
stead. 

[Sd.  Note.— For  other  cases,  see  Homestead, 
Ont  Dig.  H  320-326;   Dec.  Dig.  i  163.*] 


4.  Chattei,  Mobtsaoes  (|  288*)— ScBncus— 
Persons  ErniTLED— Rioht  or  Mobtoagee. 
Tlie  chattel  mortgagee  sold  the  property  at 
auction  under  a  power  of  sale  for  more  than 
enough  to  pay  the  debt  and  expenses.  While 
the  auctioneer  had  a  part  of  the  proceeds  in 
his  possession,  the  mortgagee  advanced  to  the 
debtor  a  part  of  the  surplus.  There  was  no 
evidence  that  the  mortgagee  and  the  debtor  en- 
tered into  a  fraudulent  agreement  to  defeat  an- 
other creditor  of  the  debtor  or  to  enable  the 
debtor  to  do  so.  Seld,  that  the  right  of  the 
mortgagee  to  the  funds  in  the  hands  of  the 
auctioneer  was  superior  to  the  rights  of  the 
other  creditor. 

lEd.  Note.— For  other  cases,  see  Cbattel  Mort- 
gages, Dec.  Dig.  i  288.*] 

Appeal  from  Circuit  Court,  JefFerson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  between  the  American  National 
Bank  and  Mary  M.  Mathews  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Henry  Burnett,  tor  appellant  Kohn, 
Balrd,  Sloss  &  Kohn,  for  appellees. 

CARROLL,  J.  The  two  questions  Involv- 
ed on  this  appeal  are:  First,  whether  the 
appellee  Mrs.  Mathews  was  entitled  to  a 
homestead  right  In  what  may  be  called  the 
"Third  street  property"  In  Louisville;  and, 
second,  whether  or  not  the  Columbia  Fi- 
nance &  Trust  Company  is  entitled  to  a  pref- 
erence over  appellant  in  a  fund  gamisheed 
in  the  bands  of  Burton-Whayne  Company. 

Taking  up  first  the  homestead  question, 
the  facts  are  substantially  these:  Mrs.  Math- 
ews owned  in  her  own  right  the  Third 
street  property.  Her  husband  died  in  No- 
vember, 1901.  At  the  time  of  his  death  she 
and  her  husband  occupied  this  proper^  as 
a  homestead,  and  there  was  living  with 
them  their  married  daughter,  her  husband, 
and  child.  These  parties  continued  to  oc- 
cupy the  house  with  Mrs.  Mathews  until 
the  summer  of  1905,  at  which  time  Mrs. 
Mathews  bought  a  bouse  at  Anchorage,  some 
12  miles  from  Louisville.  Whether  or  not 
her  daughter,  husband,  and  child  were 
charges  on  her  bounty,  or  whether  she  was 
under  any  obligation  to  support  them,  does 
not  seem  material  in  the  disposition  of  this 
feature  of  the  question  presented.  Mrs.  Math- 
ews at  the  time  her  husband  died  was  en- 
titled to  a  homestead  In  this  property.  This 
right  the  death  of  her  husband  did  not  de- 
prive her  of,  so  long  as  she  continued  to  oc- 
cupy it  as  a  homestead.  It  made  no  differ- 
ence whether  or  not  she  had  a  family  or  any 
I>erson  that  she  was  under  a  legal  or  moral 
obligation  to  support  residing  with  her.  She 
was  entitled  to  the  homestead  for  her  own 
use  and  benefit  The  wife  has  the  same 
right  to  a  homestead  in  property  owned  by 
her  as  the  husband  has  to  a  homestead  In 
property  owned  by  him.  Herring  v.  John- 
ston, 72  S.  W.  793,  24  Ky.  Law  Rep.  1940. 


«For  other  cues  see  wme.  topic  and  lectlon  NUMBER  In  Dec.  &  ./Un.  Digs.  1907  to  date,  *  Reporter  Indexes 
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As  Mrs.  Matbews  during  the  life  of  her  hua- 
band  had  a  homestead,  It  continued  for  her 
benefit  after  bis  death,  nnleas  abandoned  by 
her.  Rothwell  v.  Rothwell,  104  S.  W.  276,  31 
Ky.  Law  Rep.  851. 

The  only  remaining  question  then  la:  Did 
MtB.  Mathews  abandon  her  homestead  right? 
In  buying  the  place  at  Anchorage  Mrs. 
Mathews  testified  that  her  purpose  was  that 
she  might  hare  a  home  for  her  daughter  and 
her  daughter's  child  In  the  country  as  well 
as  a  country  home  for  herself,  where  she 
might  make  money  by  keeping  summer 
boarders;  that  she  never  Intended  to  aban- 
don her  house  on  Third  street,  and  always 
regarded  It  as  her  permanent  home,  keeping 
there  furnished  rooms  and  a  servant,  and 
spending  about  one-half  of  her  time  there. 
On  the  other  hand,  counsel  for  appellant  in- 
sists that,  as  the  Third  street  house  was 
mortgaged  for  practically  its  full  value  and 
on  the  market  for  sale,  the  Intention  of  Mrs. 
Mathews  In  buying  at  a  large  price  a  home 
in  the  country  was  evidently  with  a  view  of 
giving  up  her  home  In  Louisville  and  taking 
up  her  abode  permanently  in  the  country. 
It  must  be  confessed  that  there  are  some 
facts  from  which  these  Inferences  might 
well  be  drawn.  But,  aside  from  these  in- 
ferences, there  is  little  or  no  evidence  of 
an  intention  upon  the  part  of  Mrs.  Matbews 
to  permanently  abandon  her  home  on  Third 
street  She  might  have  a  summer  home  in 
the  country  and  occupy  It  during  the  sum- 
mer months  or.  longer  each  year,  and  yet 
retain  her  homestead  in  her  Louisville  prop- 
erty. The  fact  that  she  bought  groceries  and 
other  articles  and  had  them  sent  to  her  coun- 
try home  does  not  at  all  conflict  with  the 
proposition  that  she  did  not  intend  perma- 
nently to  live  there,  as  she  only  bought  these 
things  while  she  was  living  at  the  country 
place.  Whether  the  acts  of  a  person  amount 
to  an  abandonment  or  not  Is  entirely  a  ques- 
tion of  fact,  depending  upon  the  intention  as 
well  as  the  acts  of  the  person.  An  actual 
removal  to  and  location  in  another  place 
with  no  intention  of  returning  constitutes 
an  abandonment;  but  where  the  removal  Is 
only  temporary,  and  there  Is  always  present 
an  Intention  to  return,  the  homestead  right 
will  not  be  lost  The  length  of  time  that 
the  absence  continues  Is  not  a  controlling 
feature,  although  a  circumstance  entitled  to 
consideration  in  determining  the  intent  in 
removal.    Herring  t.  Johnston,  72  S.  W.  793, 

24  Ky.  Law  Rep.  1940;  Galloway  y.  Row- 
lett,  74  S.  W.  260,  24  Ky.  Law  Rep.  2503; 
Cincinnati  Leaf  Tobacco  Co.  v.  Thompson, 
105  Ky.  627,  49  S.  W.  446,  20  Ky.  Law  Rep. 
1439;    Ragsdale   v.   Watklns,   76  S.  W.   45, 

25  Ky.  Law  Rep.  506.  We  conclude  that 
Mrs.  Mathews  did  not  abandon  her  home- 
stead. 

The  controversy  with  the  Columbia  Fi- 
nance ft  Trust  Company  comes  up  In  this 
way:  Mrs.  Mathews  on  March  19,  1906,  exe- 
cuted to  the  Oolnmbia  Finance  ft  Trust  Com- 


pany a  mortgage  upon  her  honsAoId  goods 
to  secure  the  payment  of  a  note  for  $1,750. 
Simultaneously  with  the  execution  of  the 
note  and  mortgage  she  gave  to  the  trust 
company  this  writing:  "Columbia  Finance  ft 
Trust  Co.  This  is  to  authorize  yon  to  have 
an  auction  sale  of  my  residence  Icnown  as 
No.  1628  Third  street  at  such  day  as  yoo 
may  select  within  the  next  month,  and  the 
day  following  the  sale  of  the  house  you  are 
to  sell  the  furniture  and  furnishings  as  they 
now  stand  In  the  house,  and  continue  from 
day  to  day  until  all  shall  have  been  disposed 
of.  Out  of  such  proceeds  of  the  first  monies 
received  you  are  to  pay  ofT  the  note  of  $1750. 
and  any  expenses  that  may  be  Incurred  for 
making  said  sale,  after  which  the  balance  is 
to  be  turned  over  to  rae."  In  pnrsuance  of 
the  authority  contained  in  this  writing,  the 
trust  company  employed  Burton-Whayne 
Company,  auctioneers,  who  sold  the  house- 
hold goods  on  April  17,  18,  and  19,  1906, 
for  $2,980.  Out  of  this  sum  they  paid  to 
the  Columbia  Finance  ft  Trust  Company 
$1,889  on  April  18th  and  19th,  leaving  In 
their  hands  some  $800,  which  they  expected 
to  pay  in  a  few  days  or  when  the  accounts 
were  settled  up.  On  April  20th  the  appel- 
lant bank  attached  this  amount  in  the  hands 
of  Burton-Whayne  Company.  The  trust  com- 
pany had  no  notice  of  any  indebtedness  of 
Mrs.  Mathews  to  the  appellant  bank  until 
April  20th,  when  this  suit  was  brought  and 
the  attachment  issued.  On  April  18th  and 
19th,  knowing  the  amount  that  would  be 
realized  by  Burton-Whayne  Company  for  the 
sale  of  the  furniture  would  largely  overpay 
Mrs.  Matbews'  Indebtedness  to  It,  and  not 
having  any  notice  of  her  Indebtedness  to  the 
appellant  bank,  the  trust  company  advanced 
to  Mrs.  Mathews  $1,050  out  of  the  money  it 
had  at  that  time  received  from  Burton- 
Whayne  Company.  If  the  trust  company 
had  not  advanced  to  Mrs.  Mathews  any  part 
of  this  money,  there  would  have  been  snffl- 
dmt  to  satisfy,  not  only  Its  debt,  but  the 
debt  of  the  appellant  bank.  And  so  the  con- 
tention of  the  bank  is  that  the  trust  com- 
pany should  not  have  paid  to  Mrs.  Matbews 
any  part  of  the  money  received  from  the 
sale  of  the  furniture  until  Its  debt  of  $1,730 
had  been  first  paid,  but  that.  Instead  of  do- 
ing this,  it  advanced  $1,050  of  the  first  money 
received  to  Mrs.  Mathews,  and  it  insists  that 
the  levy  of  its  attachment  on  the  remainder 
of  the  proceeds  of  the  sale  of  the  furniture 
In  the  hands  of  Burton-Whayne  Company 
before  they  paid  it  over  to  the  trust  com- 
pany Is  superior  to  the  claim  of  the  tmst 
company.  The  trust  company,  on  the  other 
hand,  contends  that  as  it  had  no  notice  of 
any  Indebtedness  of  Mrs.  Mathews  to  the 
bank,  it  had  the  right  as  an  accommodation 
to  her  to  pay  her  either  out  of  the  first  or 
last  mcHiey  received  from  Burton-Whayne 
Company  the  excess  over  the  amount  neces- 
sary to  satisfy  its  debt.  If  the  contention  of 
the  bank  Is  sustained,  the  trust  company- 
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-win  lose  a  part  of  Its  d«bt,  as  it  will  require 
AubBtantlBlly  all  of  the  money  attached  in 
tbe  hands  of  Bnrton-Whayne  Company  to 
-satlafy  the  balance  due  on  Its  note.  Aa  the 
trust  company  had  no  notice  whatever  of  any 
indebtedneaa  due  by  Mrs.  Mathews  to  the 
tank,  and  as  there  Is  no  evidence  that  it  paid 
her  the  mon^y  with  the  fraudulent  intention 
«f  defeating  th«  bank  in  the  collection  of  its 
debt,  it  seems  to  us  its  eqnitable  claim  to 
the  balance  in  the  hands  of  Burton- Whayne 
Company  is  superior  to  that  of  the  bank. 
Mrs.  Mathews  had  placed  In  possession  of 
the  trust  company  all  of  her  furniture  for 
aale  for  the  purpose  of  satisfying  its  debt, 
with  the  agreement  that,  if  any  of  the  sur- 
plus was  left,  it  was  to  be  paid  to  her.  When 
the  trust  company  paid  to  her  the  $1,050, 
It  knew  that  it  could  safely  do  this,  as  the 
proceeds  were  sufficient  to  pay  this  $1,050 
aa  well  as  its  debt  Under  these  circum- 
-stances,  it  seems  to  us  immaterial  whether  the 
trust  company  paid  Mrs.  Mathews  out  of  the 
first  or  the  last  money  actually  received  by 
It  from  Burton-Whayne  Company.  Bnrton- 
Whayne  Company  was  holding  all  the  money 
4IS  its  agent  All  the  money  was  in  fact  in 
its  possession  at  the  time  tbe  payments  to 
Mrs.  Mathews  were  made.  Even  if  it  had 
known  that  the  bank  had  a  claim  against 
Mrs.  Mathews,  it  was  under  no  duty  to  re- 
tatji  for  the  benefit  of  the  bank  any  money. 
As  there  Is  no  evidence  that  it  entered  into 
■any  arrangement  with  Mrs.  Mathews  to 
fraudulently  defeat  the  bank  in  tbe  collec- 
tion of  its  debt  or  to  enable  Mrs.  Mathews 
to  do  so,  its  right  is  superior  to  that  of  the 
bank. 
Wherefore  the  Judgment  is  affirmed. 


ISON  et  al.  ▼.  HALCOMB. 
■{Court  of  Appeals  of  Kentucky.    Feb.  4,  1910.) 

1.  Wills  (J  88*)— Testamentabt  Paper— Na- 

TUBB. 

A  paper,  In  form  a  deed,  but  testamentary 
in  character,  and  not  to  take  effect  until  the 
maker's  death,  must  be  probated  as  a  will,  to 
be  valid. 

[Ed.  Note.— For  other  caaeg,  see  Wills,  Cent 
Dig.  8  200;  Dec.  Dig.  I  88.*] 

2.  Decos  (S  9*)— Validity— Time  of  Taking 
Effect.  l 

A  deed,  to  be  valid,  must  pass  some  interest 
vesting  in  the  grantee  on  the  delivery  of  the 
deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  15;  Dec.  Dig.  8  9.»] 

3.  Wills  (8  88*)— Deed  Distinouished  fbom 
Will. 

A  deed  conveying  all  the  real  and  personal 
estate  the  grantor  shall  have  at  his  death,  to 
be  equally  divided  between  the  grantees,  his 
children,  living  at  his  death,  is  testamentary  in 
character  and  of  no  validity  unless  probated 
as  a  will. 

fBd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  200;  Dec.  Dig.  8  88.*] 


4.  EjEcnnntT  (8  ft*)— Title  of  Plaiiitiff— 
Sufficieitct. 

One  suing  for  the  recovery  of  land  most 

recover  on  the  strength  of  his  own  title,  and 

not  on  the  weakness  of  the  title  of  defendant. 

[Ed.   Note.— For  other  cases,  see   Ejectment, 

Cent  Dig.  8  18 ;   Dec.  Dig.  8  9.*] 

5.  BjEcnrENT  (8  82*)— Pleading — Vabianoe. 

One  suing  to  recover  land  must  prev^I, 
If  at  all,  on  the  cause  of  action  alleged. 

[Ed.  Note. — For  other  cases,  see  Ejectment 
Cent  Dig.  88  222-228;   Dec  Dig.  8  82.*] 

6.  Descent   and   Distbibction    (8   125*)   — 
Right  of  Heirs. 

The  right  to  land  by  the  heirs  of  the  de- 
ceased owner  is  subject  to  the  payment  of  his 
debts. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  8  457;  Dec.  Dig.  8 
125.*] 

7.  EXECCTOBS   AND   Adminibtratobs    (8  35B*) 
— Sales  of  Real  EsrATE — Action  fob  Sale. 

Where,  in  a  suit  by  the  curator  for  the 
settlement  of  the  estate  of  decedent,  the  petition 
alleged  that  he  did  not  know  the  debts  or  the 
boundaries  of  the  land  of  decedent,  and  the  re- 
port of  the  commissioners  to  report  the  debts 
and  tbe  boundary  of  the  land,  which  gave  tbe 
debts  and  tbe  boundary  of  the  land  was  con- 
firmed, a  judgment  directing  a  sale  of  the  land 
described  therein  by  metes  and  bounds  as  in 
tbe  survey  filed  by  the  ccnnmissioner  was  not 
void  because  the  land  was  not  described  in  the 
petition. 

[Ed.  Note.— For  other  cases,  see  "Executors  and 
Administrators,  Cent  Dig.  8  1468;  Dec.  Dig. 
8  356.*] 

8.  EXECUTOBS   AND   Advtnibtbatobs  (8  356*) 

—Sales  of  Real  Estate— Action  fob  Sale. 
Where,  in  a  suit  by  the  curator  for  the  set- 
tlement of  the  estate  of  a  decedent,  all  the 
infants  Interested  were  properly  served  with 
process,  failure  to  name  one  of  the  infants  in 
the  order  appointing  a  guardian  ad  litem,  who 
answered  for  all  the  infants,  did  not  render 
a  judgment  directing  a  sale  void  as  to  tbe  in- 
fant omitted. 

[Ed.  Note. — For  other  cases,  see  ESxecutora 
and  Adminisiratoia,  Cent  Dig.  8  1465;  Dec. 
Dig.  8  35<3.*] 

Appeal  from  Circuit  Court,  Letcher  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  Minerva  J.  Halcomb  against 
Boyd  Ison  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.  Reversed 
and  remanded. 

D.  D.  Fields  &  Son,  Ira  Fields,  Bailey  P. 
Wootton,  Jesse  Morgan,  and  Greene,  Van 
Winkle  &  Schoolfleld,  for  appellants.  H.  L. 
Howard,  for  appellee. 

HOBSON,  J.  George  Ison  died  In  the  year 
1887,  the  owner  of  a  tract  of  land  in  Letcher 
county.  By  an  order  of  the  Letcher  county 
court  his  estate  was  committed  to  D.  D. 
Fields,  tbe  sheriff  of  the  county,  as  curator, 
and  he  brought  a  suit  for  the  settlement  of 
the  estate  against  the  widow  and  children. 
This  suit  progressed  to  a  final  judgment,  by 
which  the  land  was  ordered  sold  to  pay  the 
debts  of  tbe  estate.  The  sale  was  had,  and 
Gideon  Ison,  a  son  of  the  deceased,  bought 
the  land  for  $1,123.    The  sale  was  had  sub- 
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Ject  to  the  dower  of  the  widow,  and  he  after- 
ward paid  her  $400  for  her  dower.  The  land 
was  then  worth  about  $1,500.  Deeds  were 
made  to  him  by  the  commiseloner  and  by  the 
widow  In  the  year  1892.  On  July  11,  1903, 
he  deeded  the  land  to  his  two  sons,  Boyd  and 
James  Ison,  and  not  long  after  this  he  died. 
They  took  possession  of  the  land,  and  were 
living  upon  it  when  this  suit  was  brought 
against  them  on  February  20,  1906,  by  Min- 
erva J.  Halcomb,  Maggie  Riddle,  William  H. 
Ison,  and  Jefferson  D.  Ison,  claiming  the 
land  under  a  deed  from  George  Ison  and. 
wife,  which  purports  to  have  been  executed 
and  acknowledged  on  June  26,  1879.  It  was 
found  in  his  trunk  after  Us  death,  and  was 
lodged  for  record  and  recorded  on  December 
1,<1905.  The  defendants  by  their  answer 
pleaded  that  George  Ison  had  not  executed 
or  delivered  the  deed,  and  they  set  up  their 
title  by  virtue  of  their  father's  purchase  In 
the  Judicial  proceeding  above  referred  to. 
They  also  pleaded  that  the  deed.  If  made, 
was  voluntary  and  void  as  to  creditors,  as- 
serting a  lien  for  the  money  that  their  fa- 
ther had  paid  If  the  deed  was  upheld.  The 
plaintiffs  replied,  setting  up  grounds  to  show 
that  the  Judgment  in  the  case  referred  to 
was  void  as  .to  them,  they  being  Infants  at 
the  time,  and  charged  that  Gideon  Ison, 
when  he  purchased,  had  full  notice  of  their 
rights.  On  final  hearing  the  circuit  court 
upheld  the  deed,  held  the  Judicial  proceed- 
ing void,  'but  also  held  that  the  deed  was 
only  valid  as  to  Ison's  homestead,  and  that 
as  to  the  land  over  and  above  the  homestead, 
it  was  fraudulent  as  to  creditors.  He  di- 
rected the  homestead  to  be  laid  off  to  the 
plaintiffs.  From  this  Judgment  the  defend- 
ants appeal. 

The  deed  under  which  the  plaintiffs  claim 
Is  in  these  words:  "This  Indenture,  made 
and  entered  into  this  10th  day  of  June,  1879, 
by  and  between  George  Ison  of  the  county 
of  Letcher  (Llnefork),  of  the  one  part  and 
Minerva  Jane  Ison,  Margaret  Lear  Ison,  Wil- 
liam H.  Ison  and  Jefferson  D.  Ison  of  the 
other  part,  Wltnesseth  that  for  and  In  con- 
sideration of  natural  love  and  affection,  and 
in  consideration  that  I  have  given  a  great 
deal  to  my  other  heirs,  and  that  the  above- 
named  vendees  are  of  tender  years,  and  to 
make  them  a  portion  of  my  estate  equal 
with  what  the  other  heirs  have  received,  I 
hereby  give,  grant,  bargain,  sell  and  convey 
nnto  the  said  Minerva  Jane  Ison,  Margaret 
Ix  Ison,  William  H.  Ison  and  Jefferson  D. 
Ison,  the  following  real  and  personal  prop- 
erty, viz.:  All  the  real  and  personal  estate 
that  I  shall  own  at  my  decease  to  be  equally 
divided  between  them  and  to  save  the  trou- 
ble and  expense  of  all  lawsuits  and  expense 
of  commissioners  I  hereby  appoint  my  friend 

to  divide  the  above  property  between 

the  above  vendees  who  shall  be  living  at  my 
death.  In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal  this  day  above  writ- 

tOT," 


A  paper,  though  In  form  a  deed.  Is  testa- 
mentary In  character,  and  to  be  valid  most 
be  probated  as  a  will,  if  it  does  not  take 
effect  until  the  maker's  death.  A  deed  to 
be  valid  must  pass  some  interest  vesting  In 
the  grantee  upon  the  delivery  of  the  deed. 
The  paper  above  quoted  is  manifestly  testa- 
mentary in  character.  The  property  con- 
veyed is  "all  the  real  and  personal  estate 
that  I  shall  own  at  my  decease  to  be  equally 
divided  between  them  and  to  save  the  trou- 
ble and  expense  of  all  lawsuits,  and  the  ex- 
pense of  commissioners,  I  hereby  appoint  my 

friend  to  divide  the  above  property 

between  the  above  vendees  who  shall  be  liv- 
ing at  my  death."  Nothing  that  tiie  grantor 
owned  at  the  time  the  deed  was  made  pass- 
ed under  the  deed.  All  the  property  that 
he  then  had  remained  his,  and  subject  to 
his  disposition.  Just  as  it  was  before.  The 
only  thing  that  the  deed  operates  upon  is  the 
real  and  personal  property  which  he  shall 
own  at  his  death,  and  this  is  to  pass  to  such 
vendees  as  shall  then  be  living.  If  this  pa- 
per was  delivered  to  the  vendees,  they  took 
no  Interest  upon  its  delivery  In  any  property 
then  owned  by  the  maker.  The  operation  of 
the  deed  is  wholly  contingent  upon  his  hav- 
ing the  property  at  his  death.  It  therefore 
passed  at  Its  delivery  no  interest  In  any 
property  he  then  owned,  and  would  be  oper- 
ative In  no  way  tmtU  his  death.  It  was 
therefore  testamentary  In  character,  and  of 
no  validity  unless  probated  as  a  will. 

The  plaintlfFs  took  no  title  to  the  land  un- 
der this  paper;  and,  as  this  Is  the  founda- 
tion of  their  action,  and  the  only  title  as- 
serted by  them.  It  is  unnecessary  for  us  to 
consider  the  other  questions  discussed.  The 
plaintiffs  must  recover  upon  the  strength  of 
their  own  title.  They  cannot  recover  upon 
the  infirmity  of  the  defendant's  title  They 
must  recover  upon  the  cause  of  action  which 
they  set  up;  and,  if  this  is  not  sustained, 
they  must  fail.  The  only  cause  of  action  set 
up  by  the  plaintiffs  is  under  the  above-quot- 
ed Instrument ;  and,  that  being  invalid,  and 
the  action  having  been  submitted  on  the 
merits,  the  petition  should  have  been  di» 
missed. 

It  is  true  the  plaintiffs  are  the  four  young- 
est children  of  George  Ison,  and  this  appears 
from  the  record,  but  they  do  not  set  up  the 
fact  In  their  pleadings,  or  assert  any  right 
to  the  land  as  his  heirs  at  law.  Whatever 
rights  they  took  as  his  heirs  were  subject  to 
the  payment  of  his  debts,  and  upon  an  inspec- 
tion of  the  record  of  the  proceedings  in  which 
the  land  was  sold,  we  find  nothing  rendering 
them  void.  The  court  had  Jurisdiction  of  the 
parties  and  the  subject-matter  of  the  action. 
It  was  alleged  in  the  petition  that  the  plain- 
tiff did  not  know  the  debts  against  the  es- 
tate or  the  boundary  of  the  land,  aqd  the 
case  was  referred  to  the  commissioner  to  re- 
port the  debts  and  the  boundary  of  the  land 
owned  by  the  decedent  at  his  death,  liie 
commissioner  took  proof  and  had  the  land 
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■nrveyed.  He  filed  his  zeport,  giving  tbe 
debts  and  the  boundary  of  the  land.  The  re- 
port was  confirmed,  and  a  Judgment  entered 
directing  a  sale  of  the  land,  which  waa  de- 
scribed in  the  Judgment  by  metea  and  bounds, 
as  in  the  survey  filed  by  the  commi8Si<nier. 
The  purpose  of  the  action  was  to  settle  the 
estate,  and  the  Judgment  was  not  void,  be- 
cause the  land  was  not  described  in  the  pe- 
tition. The  name  of  one  of  the  Infants  was 
omitted  from  the  order  of  court  appointing 
the  guardian  ad  litem.  He  answered  for  all 
of  them,  and  the  court  recognized  tbe  an- 
swer. Ml  the  parties  were  duly  served  with 
sammonB.  The  failure  to  appoint  a  guardian 
ad  litem  for  one  of  tbe  infants  would  render 
tbe  Judgment  erroneous  as  to  blm,  not  void 
where  be  was  proi>erIy  served  with  process. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  aa  above  indicated. 


HITE  ▼.  HITB.t 
(Conrt  of  Appeals  of  Kentucky.    Jan.  27.  1910.) 

1.  Husband  and  Wife  (|  283*)— Rioht  to 
Sepakats  Maintenance. 

Where  a  husband,  addicted  to  the  excessive 
use  of  liquor,  would,  during  his  sprees,  assault 
his  wife  and  abuse  her  openly  and  publicly,  and 
would,  in  the  presence  of  others,  act  as  though 
she  was  not  conducting  herself  properly,  and  he 
was  spying  on  her  to  detect  her  improper  re- 
lations with  some  one,  and  sought  by  hmts  in 
the  presence  of  others  to  insinuate  that  she  was 
too  intimate  with  a  friend  of  his,  she  waa  en- 
titled to  a  decree  of  separate  maintenance. 

[EM.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  1064 ;  Dec.  Dig.  «  283.«] 

2.  HCSBAND   AND    WiFB    (J    278*)— CONTRACTS 

roB  Sefabatb  Maintenanck  —  Consideba- 

TION.  ,   , 

Where  a  husband  and  wife  were  living 
apart,  and  the  wife  was  just  recovering  from  a 
beating  which  the  husband  had  given  her,  fur- 
nishing good  cause  for  divorce,  which  would 
carry  with  it  alimony,  when  she  agreed  with 
him  to  resume  the  marriage  state,  he  promising 
to  make  suitable  provisions  for  her  support  if 
she  were  again  compelled  to  leave  him,  her  waiv- 
er of  her  right  to  a  divorce  and  her  consent  to 
return  were  sufficient  consideration  to  support 
the  contract 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  |  1052;    Dec.  Dig.  i  278.*] 

3.  Husband  and  Wots  (|  278*)— Contbact 
FOB  Sepabatb  Hairtenancb  —  Fbaud  in 
BiXECVTioN — Evidence. 

Evidence  held  not  to  show  that  a  husband 
was  deceived  in  the  execution  of  a  contract  with 
his  wife  for  her  separate  maintenance,  in  case 
she  should  be  compelled  to  leave  him  in  the  fu- 
ture. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Die-  I  27a*] 

Appeal  from  Circuit  Court,  JefTerson  Coun- 
ty, Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Action  by  Mamie  H.  Hlte  against  Louis 
Hite.  Decree  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Johnson  &  Hieatt,  for  appellant  Carroll 
ft  MIddleton  and  Helm  &  Helm,  for  appellee. 


LASSING,  J.  Appellant  is  a  membw  of 
an  old  and  respectable  family  In  liOulsviile, 
Ky.  He  received  from  his  father's  estate 
a  considerable  fortune.  Appellee  is  an  esti- 
mable lady  of  good  parentage.  After  their 
marriage  they  resided  in  Louisville,  and 
moved  in  what  is  known  as  the  better  clrde 
of  society.  The  Income  from  tbe  estate  left 
to  appellant  was  amply  sufficient  to  sup- 
port them  comfortably.  Not  being  burdened 
with  the  necessity  of  working  for  a  living, 
appellant  gave  most  of  his  time  to  society 
and  social  duties.  His  good  fortune  proved 
to  be  his  undoing,  for  while  leading  a  life 
of  comparative  idleness  habits  were  acquired 
which  were  calculated  to  ruin  his  health, 
weaken  bis  mentality,  and  deaden  his  sensi- 
bilities. These  habits  were  indulged  to  such 
an  extent  that  they  undermined  tbe  whole 
fabric  of  his  domestic  life,  and  he  became 
dissipated  to  such  an  extent  as  to  excite  the 
concern  of  his  family  and  friends.  It  was 
agreed  that  be  should  go  abroad  with  his 
wife  and  diildren.  In  the  hope  that  a  change 
of  climate,  surroundings,  and  associates 
would  enable  him  to  break  away  from  habits 
which  were  wrecking  his  life  and  mining 
his  home. 

Accordingly  he  took  his  family  and  went 
to  Europe.  While  on  the  way  there  he  drank 
heavily,  and  after  reaching  bis  destination  in 
Europe  he  continued  to  drink  to  excess,  and 
this  conduct  on  tils  part  so  changed  his  na- 
ture that  finally,  while  in  a  drunken  condi- 
tion, be  assaulted  his  wife  and  beat  her  up 
in  a  most  shameful  and  disgraceful  manner. 
This  unhappy  and  unfortunate  culmination 
of  his  protracted  debauch  resulted  in  his 
wife's  leaving  him.  After  tbe  separation  he 
manifested  much  concern  for  the  welfare  of 
his  wife  and  diildren,  and  expressed  deep 
sorrow  for  his  inexcusable  treatment  of  her. 
When  his  wife  had  recovered  from  the  ef- 
fects of  her  injuries,  appellant  induced  cer- 
tain  of  his  friends  and  associates  to  Intercede 
with  her  for  the  purpose  of  effecting  a  recon- 
dilation,  and,  while  devising  ways  and  means 
to  induce  her  to  return  to  blm,  he  manifest- 
ed a  willingness  to  do  anything  that  would 
satisfy  and  Induce  her  to  consent  to  live  with 
him  again. 

Chief  among  their  friends  who  endeavored 
to  effect  an  adjustment  of  the  marital  woes 
of  tbls  unbappy  couple  was  William  A.  Dell, 
an  American  thm  sojourning  in  Europe, 
whose  acquaintance  they  had  formed,  and 
who  bad,  In  tbe  course  of  their  stay  in  Eu- 
rope, been  thrown  much  with  them.  On  sev- 
eral occasions,  at  the  request  of  appellant, 
he  called  upon  Mrs.  Hlte  and  talked  to  her 
and  her  friends  over  the  possibility  of  her 
returning  to  her  husband  and  the  terms  upon 
which  she  would  be  willing  to  do  so.  Other 
ftiends  likewise  took  part  in  this  etCort  to 
effect  a  recondllatlon.  Finally  she  agreed 
that  she  would  be  willing  to  resume  tbe  mar- 
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(tal  rdatlons  with  bim  If  he  would  cease 
drinklDg  and  treat  her  as  a  husband  should 
and  enter  Into  an  agreement  with  her  to  set- 
tle a  sum  upon  her  sufficient  to  maintain 
her  and  her  children  In  a  manner  commen- 
surate with  their  station  In  life  and  his 
financial  standing,  in  the  event  he  again 
treated  her  In  such  a  manner  that  she  could 
not  live  with  him,  and  provided  he  would 
further  agree  that,  In  the  event  they  again 
separated  because  of  his  wrongdoings,  she 
should  have  entire  custody  and  control  of 
their  children,  free  from  any  interference  on 
his  part  The  terms  upon  which  she  express- 
ed a  willingness  to  return  to  him  were  com- 
municated by  Dell  to  appellant,  and  he  read- 
ily agreed  thereto. 

After  learning  that  the  terms  submitted 
by  her  were  acceptable  to  her  husband,  she 
wrote  to  Hon.  St  John  Boyle,  a  lawyer  and 
acquaintance  and  friend  of  hers  in  Iiouis- 
vllle.  Ky.,  and  requested  that  he  put  in  legal 
form  her  proposed  agreement  with  her  hus- 
band as  outlined  In  her  letter  to  tilm.  This 
he  did,  and  sent  to  her  a  writing  which 
he  said  would  amply  protect  her  along  the 
lines  suggested,  and  which  had  been  prac- 
tically agreed  upon  by  the  parties.  Appel- 
lant had  all  along,  during  the  progress  of  the 
negotiations  between  himself  and  wife,  in- 
sisted that  they  settle  their  differences  them- 
selves without  the  aid  of  attorneys,  and.  In 
order  to  avoid  any  possible  chance  of  having 
the  peace  negotiations  blocked.  It  was  agreed 
among  appellee's  friends  that  Dell  should 
copy  the  contract  which  had  been  prepared 
by  St  John  Boyle  and  submit  the  copy  so 
made  by  him  to  appellant  This  he  did,  and 
after  appellant  had  examined  It,  and  fully 
considered  its  provisions,  he  agreed  to  it  in 
its  entirety,  and  expressed  himself  as  more 
than  pleased  with  It  and  stated  that.  If  It 
had  been  left  to  him  alone,  he  would  have 
been  more  liberal  in  dealing  with  his  wife 
then  she  was  asking  him  to  be.  Shortly 
thereafter  he  and  his  wife  met  and  signed 
this  contract  and  resumed  their  marital  re- 
lations. The  following  is  the  contract  In 
question: 

"Canx  Palace  Hotel,  Terrltet,  Montreux. 

"This  agreement,  made  and  entered  into 
by  Louis  Hlte  and  Mamie  H.  Hlte,  his  wife, 
citizens  of  the  United  States  and  of  the  state 
of  Kentucky,  who  are  and  have  been  living 
separate  and  apart  and  as  they  believe  It 
Is  for  the  good  of  their  children  and  all  con- 
cerned that  they  should  again  live  together 
as  husband  and  wife,  by  way  of  settlement 
agree  as  follows: 

"(1)  That  the  said  Louis  Hlte  and  Mamie 
H.  Hlte  do  hereby  agree  to  live  together  as 
husband  and  wife. 

"(2)  The  said  Louis  Hlte  agrees  to  pay  to 
the  said  Mamie  H.  Hlte,  his  wife,  the  sum  of 
one  hundred  ($100)  dollars  per  month  for 
her  sole  and  separate  use. 

"(3)  It  is  further  agreed  that  should  It  be 
necessary  and  proper  for  Mamie  H.  Hlte^ 


the  said  wife,  to  separate  herself  from  and 
live  apart  from  her  said  husband,  by  reason 
of  any  such  conduct  as  would  Justify  her 
separation  from  him,  he  will  not  oppose  such 
a  separation,  and  agrees  tliat  their  said  chil- 
dren shall  remain  in  the  custody  of  their 
mother,  and  that  he  will  not  undertake,  by 
any  proceedings  at  law  or  otherwise,  to  take 
possession  or  control  of  such  children. 

"(4)  In  the  event  of  any  such  condition  aris- 
ing as  provided  In  the  foregoing  section.  It  la 
stipulated  that  any  home  In  which  they  may 
then  be  living,  together  with  all  Its  contents 
and  appurtenances,  shall  be  under  the  conttol 
and  disposition  of  the  wife  of  the  said  Louis 
Hlte  for  the  use  and  benefit  of  herself  and 
the  said  children,  and  that  he  will  pay  to 
his  said  wife,  for  the  support  of  the  said  wife 
and  children,  the  sum  of  five  thousand 
($5,000)  dollars  a  year. 

"(5)  In  case  of  the  death  of  the  said  Louis 
Hlte  during  any  such  separation,  then  it  is 
stipulated  that  his  wife  shall  receive  such 
portion  of  the  said  Louis  Hite's  personal  es- 
tate as  she  may  be  entitled  to  by  law,  and 
that  he  will  devise  to  her,  by  his  last  will, 
one-third  of  the  Income,  as  provided  In  the 
will  of  his  father,  and  that  If  he  should  fall 
to  make  such  will,  or  otherwise  secure  to  her 
the  payment  of  such  one-third,  then  that  his 
own  estate  shall  be  liable  therefor. 

"In  testimony  of  all  which  the  said  parties 
have,  in  the  presence  of  the  subscribing  wit. 
nesses,  signed  the  foregoing  Instrumoit  this 
15th  day  of  AprU,  1903. 

"Mamie  H.  Hit& 
"Louis  Hlte. 

•Witnesses:    M.  Hotop. 

"a  L.  Auber." 

For  some  time  after  their  reconciliation,  to 
all  appearances,  appellant  lived  up  to  his 
agreement  and  entirely  left  Off  the  use  of  in- 
toxicants, and  during  this  time  he  and  his 
wife,  so  far  as  can  be  gathered  from  the  rec- 
ord, lived  happily  together.  They  moved 
about  from  place  to  place  in  Southern  Eu- 
rope as  inclination' and  fancy  led  them  in 
quest  of  pleasure,  and  so  long  as  he  was 
true  to  his  word  and  did  not  drink  there 
was  nothing  In  his  conduct  toward  or  treat- 
ment of  his  wife  of  which  she  might  com- 
plain. In  the  course  of  their  travels  they 
were  thrown  frequently  with  their  American 
friends,  whom  they  had  known  before  the 
date  of  their  domestic  troubles,  as  well  as 
with  new  American  acquaintances  which 
they  formed,  and  it  is  agreed  that  during 
this  time  appellant  was  not  only  a  kind, 
thoughtful,  and  indulgent  husband,  but  a  most 
genial,  delightful,  and  entertaining  compan- 
ion. When  drinking,  however,  his  whole  na- 
ture and  disposition  seemed  changed,  and  he 
would  become  very  unkind  toward  his  wife 
and  disagreeable  toward  his  associates. 

While  out  with  a  party  of  friends  on  a 
sleighing  trip  that  was  planned  to  cover  sev- 
eral days,  his  wife  discovered  that  he  was 
drinking.    Others  of  the  party  observed  the 
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■ame  ttalnc.  and  all  noted  that  a  marked 
change  had  opme  over  him.  He  became  very 
ugly  in  his  manner  toward  his  wife  and  their 
friends,  and  finally  acted  so  badly  that  the 
party  was  broken  up  and  the  trip  abandoned. 
They  returned  to  their  hotel,  and  this  trip 
marked  the  beginning  of  the  end.  From  that 
data  their  marital  woes  multiplied.  He 
abused  his  wife,  openly  and  publicly  Insult- 
ed and  humiliated  her,  and  on  one  occasion 
so  behaved  toward  her  that,  fearing  he  was 
again  going  to  do  her  bodily  harm,  she  fled 
from  their  apartments  in  the  hotel  to  the 
public  rec^tion  room  and  appealed  to  gen- 
tlemen there  for  protection.  Appellant  fol- 
lowed after  her,  and  addressed  a  remark  so 
Insulting  to  a  gentleman  who  asked  what 
was  the  matter  as  to  cause  him  to  knock  ap- 
pellant down.  Shortly  thereafter  appellee 
left  her  husband  and  returned  to  America, 
and  her  home  in  LoulSTlile,  Ky.,  with  two  of 
her  children. 

In  the  course  of  time  she  brought  snlt  for 
a  divorce  from  bed  and  board  and  the  en- 
forcement of  the  contract  herein  referred  to. 
Appellant  defended,  and  In  bis  answer,  in 
addition  to  traversing  the  allegations  of  the 
petition,  practically  charged  his  wife  with 
being  criminally  intimate  with  bis  friend 
Dell,  and  alleged  that  the  execution  of  the 
contract  in  question  had  been  procured  by 
fraud.  He  asked  that  the  prayer  of  the  pe- 
tition be  denied  and  the  contract  be  annul- 
led. The  affirmative  matter  in  the  answer 
was  traversed.  Much  proof  was  taken  by 
aiH>«IIee  In  siq>port  of  the  charges  set  out 
in  her  petition.  No  proof  was  taken  by  ap- 
pellant The  case  was  heard  by  the  chancel- 
lor, and  upon  consideration  thereof  he  enter- 
ed a  decree  giving  to  appellee  the  relief 
sought  as  to  the  separation,  and  declared  the 
contract  valid  and  binding  upon  appellant 
He  appeals. 

Appellant's  mistreatment  of  his  wife  dur- 
ing the  latter  part  of  their  married  life  is 
l)etter  understood  by  a  consideration  of  his 
general  behavior  toward  her  during  this  pe- 
riod, rather  than  by  singling  oat  particular 
acta  of  cruelty  and  nnldndness,  although  the 
latter  were  amply  sufficient  to  Justify  her  in 
leaving  blm.  But  these  particular  acts  of 
cruelty  and  threatened  violence  fade  into  In- 
slgniflcance  when  compared  with  his  general 
behavior  toward  his  wife  daring  this  time. 
It  Is  shown  by  the  evidence  that  he  would 
•it  aronnd  the  lobby  and  corridors  of  the 
hotels  and  public  places,  and  In  the  presence 
of  friends,  strangers,  and  servants  act  as 
though  his  wife  waa  not  conducting  herself 
properly  and  he  was  spying  on  her  in  an  ef- 
fort to  detect  her  improper  behavior  toward 
or  relations  with  some  one.  Bach  conduct 
on  his  part  was  very  annoying  to  his  wife, 
and,  while  embarrassing  In  the  extreme  at 
times,  It  might  have  been  excused  on  acconnt 
of  his  drunken  condition,  and  borne  by  his 
wife.  If  he  had  been  content  to  stop  at  that 
Bnt  It  seems  he  was  not  He  acted  as  though 
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he  expected  her  to  withdraw  herself  entire- 
ly from  the  society  of  the  friends  and  ac- 
quaintances whom  he  had  made  and  selected 
for  her,  and  retire  to  the  seclusion  of  her 
room,  and  there  remain  daring  his  protract- 
ed sprees.  When  she  did  not  do  so,  ha 
sought,  by  hints  dropped  to  her  in  the  pres- 
ence of  others,  to  insinuate  that  she  was  not 
conducting  herself  as  a  lady  should,  and  was 
too  intimate  with  his  friend  Dell.  It  was 
this  conduct  on  his  part  toward  her  that 
created  the  chasm  that  could  not  he  bridged. 
She  could  stand,  and  even  forgive,  the  cruel 
and  stinging  blows,  which  In  his  madness 
and  delirium  he  had  rained  i^>on  her  face 
with  his  bare  fist,  but  when  he  sought,  by 
act  and  word,  to  destroy  her  good  name  and 
rob  her  in  the  eyes  of  the  world  of  her  pu- 
rity and  wifely  virtue,  she  openly  rebelled, 
her  whole  nature  revolted,  and  any  love  or 
respect  which  she  had  for  him  was  changed 
to  bate,  and  she  fled  from  him  as  from  a  pes- 
tllenca 

His  conduct  toward  her,  daring  the  period 
under  consideration,  is  shown  by  the  record 
to  have  been  in  keeping  with  his  conduct 
during  the  progress  of  the  trial.  TV)  his 
wife's  plea  for  a  partial  divorce  and  sepa- 
rate maintenance,  his  defense  is  an  attack  up- 
on her  reputation  as  a  virtuous  woman,  and 
an  insinuation  that,  because  of  her  miscon- 
duct, he  was  driven  to  drink.  No  word  of 
proof  has  been  otTered  by  him  In  support  of 
either  charge,  presumably  because  none  ~was 
to  be  found.  It  is  neither  surprising  nor  un- 
reasonable to  believe  that  one  who  would 
make  such  charges  against  the  mother  of  his 
children  without  some  evidence  upon  which 
to  base  them  would  be  guilty  of  the  cruel 
and  inhuman  treatment  with  which  appel- 
lant is  charged  and  proven  to  have  shown 
his  wife.  It  Is  a  slngrular  fact  that  at  no 
time  daring  their  entire  married  life,  except 
when  he  was  under  the  influence  of  liquor, 
did  appellant  find  any  complaint  with  his 
wife  on  account  of  her  association  with  any 
of  their  friends,  and  particularly  is  this  true 
with  regard  to  the  friends  and  acquaintan- 
ces formed  by  them  while  in  Europe.  It  was 
but'  natural  that  they,  being  Americans  so- 
journing in  a  country  among  strangers  and 
people  whose  customs,  habits,  and  language 
were  altogether  different  from  their  own, 
should  have  selected  as  their  friends  such  of 
their  countrymen  as  they  found  where  they 
were  stopping,  and  while  the  record  shows 
that  these  American  friends  were  thrown 
with  appellant  and  appellee  a  great  deal,  there 
is  nothing  In  it  indicating  in  the  slightest  that 
at  any  time  appellee  conducted  herself  in 
any  manner  other  than  as  a  lady  should  un- 
der like  circumstances.  Appellant  was  alto- 
gether at  fault  and  In  adjudging  to  her  a 
separate  maintenance,  the  chancellor  render- 
ed a  most  righteous  Judgment 

This  leaves  for  our  consideration  the  ques- 
tion of  the  correctness  of  the  chancellor's 
ruling  in  upholding  the  validity  of  the  con- 
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tract  nnder  oomlderatlon.  At  the  time  tbe 
contract  was  executed,  the  parties  to  It  were 
living  apart.  The  wife  had  just  recovered 
from  the  effects  of  the  terrible  beating  whl6h 
her  husband  had  given  her.  She  had  an  nn- 
qaestlonably  good  cause  for  divorce,  which 
would  carry  with  It  alimony.  This  right  she 
was  unwilling  to  waive  and  again  resume  the 
marriage  state  with  her  husband  unless  he 
would  make  suitable  provision  for  her  support 
In  tbe  event  she  was  again  compelled  to  leave 
him.  He  wanted  her  to  return  to  him,  and 
was  wining  to  conform  to  her  request  and 
wishes  In  this  particular  to  induce  her  to  do 
80.  This  was  ample  consideration  to  support 
the  contract,  and,  as  said  by  this  conrt  In  the 
case  of  Woodruff  v.  Woodruff,  121  Ky.  784, 
90  S.  W.  266,  91  S.  W.  265,  28  Ky.  Law  Rep. 
757,  1082,  In  construing  a  similar  contract: 
"It  simply  secured  to  her  something  In  con- 
sideration of  her  foregoing  the  rights  she 
then  had.  *  *  *  It  [the  laW]  favors  tbe 
reconciliation  of  husband  and  wife.  A  con- 
tract for  the  re-establlshment  of  a  ruined 
home  is  one  which  equity  is  swift  to  approve. 
Whether  the  contract  in  question  is  contrary 
to  public  policy  is  not  to  be  determined  from 
one  clause  of  it,  but  from  the  whole  Instru- 
ment The  contract  as  a  whole  does  not 
tend  to  produce  estrangement  between  hus- 
band and  wife.  They  were  already  estrang- 
ed. The  contract  brought  them  together, 
and,  taken  as  a  whole,  it  is  in  aid  ot  tbe 
marital  relation,  and  Is  therefore  not  oppos- 
ed to  public  policy,  but  in  accord  with  It" 
Thus  Its  execution  is  sanctioned  by  the  law, 
and  it  should  be  upheld,  unless  appellant's 
contention  that  he  was  deceived  In  its  exe- 
cution is  supported  by  the  proof. 

Turning  to  this,  we  find  that  for  some 
time  prior  to  the  date  of  its  execution  be 
bad  expressed  a  willingness,  in  fact  a  desire^ 
to  enter  into  such  a  contract  with  his  wife, 
and  when  the  contract  in  question  was  pre- 
sented to  falm,  he  read  it  over  and  fully  ad- 
vised himself  as  to  Its  provisions  before  It 
was  executed,  and  he  expressed  himself  as 
more  than  satisfied  with  the  reasonableness 
of  its  provisions.  There  is  no  proof  to  the 
contrary.  Tbe  fact  that  an  attorney  advised 
Mrs.  Hlte  as  to  the  form  of  the  contract  can 
be  of  no  avalL  It  is  not  form,  but  substance 
alone,  of  which  he  might  justly  complain. 
That  he  fully  understood  the  terms  of  the 
contract  there  is  not  the  slightest  doubt  and 
as  the  provision  therein  made  for  his  wife 
is  no  more  than  the  chancellor  would  have 
been  justified  In  allowing  her,  considering 
her  station  in  life  and  his  annual  income, 
which  Is  shown  to  be  from  $10,000  to  $15^- 
000,  we  see  no  reason  why  be  should  be  re- 
lieved from  the  contract  into  which  he  vol- 
untarily entered,  and  which  oeems  to  ns  to 
be  both  equitable  and  Just 

Judgment  affirmed. 


MILLER  T.  OOODIN  et  aL 

(Conrt  of  Appeals  of  Kentui&y.    Jan.  28,  1910.) 

1.  Advebsk  Possession  (|  19*)— Aotuai.  Fob- 
session— Inclosubx. 

Defendant  who  lived  on  an  adjoining  tract 
purchased  the  land  in  contioveny  at  an  execu- 
tion sale,  after  which  he  entered  thereon,  and 
cleared  and  claimed  the  whole  as  paidiaser.  He 
remained  In  andlspnted  possesBion  for  15  years, 
although  be  never  received  a  deed  from  the 
sheriff,  and  failed  to  inclose  the  land  on  one 
side.  Held,  that  he  acquired  the  title  by  adverse 
possession ;  the  tract  being  marked  by  a  well- 
defined  bonndaiy. 

[Eid.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  18  99-105 ;  Dec.  Dig.  {  19.*J 

2.  Rbcobds  (I  17*)— Lost  Records— Sufplt- 

INO. 

The  loss  of  an  execution  under  which  land 
is  sold  by  tbe  officer  having  charge  ef  it  does  not 
affect  the  purchaser's  rights;  the  contents  of 
the  execution  bein^  subject  to  parol  proof  as 
any  other  lost  writing. 

[Ed.  Note.— For  other  cases,  see  Records,  Dec. 
Dig.  t  17.*] 

8.  Execution  {|  806*)— Sai.b— Deed. 

A  purchaser  of  land  under  an  execntion 
should  take  a  deed  from  the  sheriff  and  obtain 
a  writ  of  possession  from  the  court;  but  such 
steps  are  subject  to  waiver  by  those  against 
whom  the  execution  runs. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  I  306.*] 

Appeal  from  Circuit  Court  Knox  County. 

"Not  to  officially  reported." 

Action  by  J.  R.  Goodln  and  others  against 
Henry  Miller.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Reversed  and  remand- 
ed, with  directions. 

B.  B.  Oolden,  for  appellant  J.  D.  Tuggle, 
for  appellees. 

HOBSON,  J.  Ezekiel  Ooodln  obtained  s 
patent  from  the  commonwealth  on  June  2, 
1857  for  50  acres  of  land.  He  died  in  the 
year  1880.  This  action  was  brought  in  Oc- 
tober 1005,  by  J.  B.  Goodln  and  others,  as 
his  childrm  and  heirs  at  law,  against  Henry 
Miller,  to  recover  so  much  of  this  50-acre 
patent  as  lies  outside  of  a  previous  surrey 
patented  in  the  name  of  Samuel  Dickey. 
Miller  set  up  this  defense:  A.  P.  Wilson 
owned  the  Samuel  Dickey  patent  or  a  part 
of  it  The  Goodln  patent  conflicting  with 
the  Dickey  patent  a  litigation  ensued  be- 
tween Goodln  and  Wilson,  and  in  this  snlt 
Wilson  recovered  all  of  the  land  lying  with- 
in the  Goodln  patent  which  was  also  In- 
cluded In  the  Dickey  patent  There  were 
about  20  acres  Included  in  the  Goodln  patent 
that  lay  outside  of  the  Dickey  patent  Wil- 
son had  an  execution  for  costs  against  Good- 
ln, amounting  to  $36,  emd  this  was  levied 
on  the  land  owned  by  Goodln  outside  of  the 
Dickey  patent  The  land  was  appraised  at 
$16  and  was  bought  by  Wilson  at  the  exe- 
cution sale.  .Wilson  took  possession  of  the 
land,  and  held  it  from  that  tline  oa  until  h« 
sold  it  to  Miller  in  1807.  Miller  entered  np^ 
on  the  land  when  he  bought  it  and  has  since 
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held  it  All  of  tbla  la  now  shown  by  parol. 
The  execution  was  not  returned  by  the  sher- 
itt,  or.  If  returned,  cannot  now  be  found. 
The  record  simply  shows  that  the  execution 
waB  issued  in  1878;  but  there  is  no  record 
of  Its  retom,  or  what  was  done  under  it 
Tbere  la  proof  by  two  or  three  witnesses, 
however,  to  the  effect  above  stated,  as  to  the 
sale  of  the  land.  Its  appraisement  and  its 
purchase  by  Wilson  for  his  debt  The  fact 
that  Wilson  then  took  possession  of  the 
land,  and  held  and  used  it  from  that  time 
until  he  sold  It  to  Miller,  was  shown  by  a 
number  of  witnesses.  So  far  as  appears 
from  the  proof,  Ooodin  made  no  claim  to 
the  land  after  it  was  sold  at  the  execution 
sale,  a^id  his  heirs  appear  to  have  set  up 
no  claim  to  It  until  shortly  before  this  suit 
was  filed.  In  the  circuit  court  the  case  was 
by  consent  transferred  to  equity,  as  Miller 
held  under  a  title  bond  from  Wilson,  and  as 
Wilson  had  no  deed  from  the  sheriff,  or  at 
least  none  could  be  found;  Wilson  having 
died  some  years  before  the  suit  was  brought 
On  final  hearing  the  circuit  court  entered 
Judgment  in  favor  of  the  Goodlns,  and  Mil- 
ler appeals. 

The  ground  of  the  judgment  of  the  circuit 
court  appears  to  have  been  that  the  defend- 
ant had  no  record  title,  and  that  the  posseei- 
slon  by  him  and  Wilson  was  not  sufficient 
to  give  him  a  title  by  adverse  holding. 
There  was  proof  by  one  witness  who  testi- 
fied in  substance  that  she  heard  her  father 
once  suggest  to  Wilson  to  buy  out  the  Good- 
in  heirs  in  this  land,  and  by  another  wit- 
ness that  Wilson  told  her  father  to  cnt  on 
hlB  land  and  not  to  get  over  on  the  Goodln 
land.  But  both  these  conversations  occurred 
many  years  ago;  and,  while  the  ladies  who 
testified  to  them  no  doubt  have  repeated 
them  as  they  remembered  them,  this  testi- 
mony cannot  outweigh  the  great  mass  of 
evidence  in  the  record,  showing  that  Wilson 
took  possession  of  the. land  and.  claimed  it 
as  his  own.  He  cleared  .a  large  part  of  it 
and  inclosed  it  He  cnt  a  large  quantity  of 
bark  from  it  He  cut  timber  from  It  and 
his  manner  of  dealing  with  the  land  from 
the  time  of  his  execution  purchase  shows  be- 
yond doubt  that  he  was  holding  it  as  his 
own. 

The  Judgment  of  the  circuit  court  appears 
to  be  based  upon  the  ground  that  Wilson 
did  not  have  the  land  inclosed  on  one  side, 
and  that  this  fence  was  put  up  within  IS 
years  before  the  suit  was  brought  But  it 
was  not  necessary  that  Wilson  should  have 
an  IncIoBure  around  the  land  to  give  him  an 
adverse  possession  under  the  circumstances. 
He  lived  on  an  adjoining  tract  He  entered 
upon  this  land,  cleared  and  inclosed  a  large 
part  of  It,  claiming  the  whole  as  a  purchas- 
er; and  although  he  did  not  put  the  whole 
under  fence,  his  possession  was  not  confined 
to  his  close,  but  extended  to  the  whole  boun- 


dary. By  living  on  one  tract  .he  could  not 
get  possession  so  as  to  acquire  title  to  an 
adjoining  tract  by  simply  claiming  it  or 
occasionally  trespassing  upon  it;  but  when' 
be  entered  upon  the  land  which  he  had  pur- 
chased with  intent  to  take  possession  of  the 
whole,  anJDbleared  and  Inclosed  a  part  of  it, 
this  entry,  there  being- then  no  adverse  hold- 
ing by  Goodln,  extended  to  the  limits  of  the 
boundary  he  claimed.  He  claimed  all  the 
Goodln  patent  outside  of  the  Dickey  line. 
The  lines  of  this  patent  were  marked  and 
well  defined,  and  so  he  claimed  to  a  well- 
defined,  marked  boundary,  and  took  posses^ 
slon  to  the  extent  of  his  claim,  although  he 
did  not  actually  Inclose  all  of  the  land.  When 
be  thus  remained  In  possession  for  15  years, 
hlB  right  to  the  land  became  as  absolute  as^ 
If  the  sheriff  had  made  him  a  deed. 

When  a  record  is  lost,  Its  contents  may 
be  proved  by  parol,  as  any  other  writing. 
That  the  execution  is  lost  there  Is  no  ques- 
tion; but  its  loss  by  the  officer  having  charge 
of  It  does  not  defeat  the  rights  of  the  pur- 
chaser under  it  His  rights  were  acquired 
at  the  sale,  and  were  not  affected  by  the 
subsequent  loss  of 'the  writ.  Regularly  he 
should  have  taken  a  deed  from  the  sheriff 
and  obtained  a  writ  of  possession  from  the 
court.  Bat  Ooodin  might  waive  this,  and 
when  he  and  those  claiming  under  him  ac- 
quiesced in  Miller's  possession  his  holding 
was  rightful;  and  after  so  many  years  he 
and  those  claiming  under  him  should  not  be 
disturbed. 

On  the  facts  shown,  we  therefore  conclude 
that  the  right  of  the  case  is  with  the  defend-< 
ant 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  the  circuit  court  to  dis- 
miss the  petition. 


DOW  WIRB3  ic  IRON  WORKS  v.   SMITH. 
(Court  of  Appeals  of  Kentucky.    Feb.  4,  1910.) 

1.  Tbial  (J  811*)— Deliberations  of  Jubt-. 
Mattebs  WiTBin  Pebsorai.  Knowledge  or 

JUBOBB. 

Where,  in  an  action  for  injuries  to  a  8erv> 
ant  while  unloading  from  a  wagon  a  section  of 
a  fire  escape,  the  section  was  described  to  the 
jury  and  the  evidence  showed  the  manner  of 
unloading  it,  the  jury  could  determine  whether 
the  manner  of  unloading  was  proper  and  wheth- 
er sufficient  men  were  provided  for  the  work, 
and  a  verdict  was  sustained  by  evidence,  though 
witnesses  testifying  that  the  manner  of  unload- 
ing waa  dangerous  were  not  competent 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  739;   De&  Dig.  S  311.»] 

2.  Tbiai.  (I  809*)— Delibkbationb  o»  Jubt— 
Matisbs  Not  Dibeotlt  Shown— INSPEO'-^ 
TioN  BT  Jubt.  . 

Where  one  suing  for  a  personal  injury  con- 
sisting of  a  broken  leg  testified  as  to  his  inju- 
ries and  exhibited  his  Injured  limb  to  the  jury,' 
and  the  limb  appeared  to  be  an  inch  or  more 
shorter  than  the  other  limb,  a  verdict  for  $2,500 
I  was  not  excessive  on  the  ground  that  he  did  not 
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show  the  extent  of  the  injuries  hj  the  phyridan 
who  attended  him. 

[Ed.  Note.— For  other  eaaeo,  lee  Trial,  Cent 
Die.  1788;  Dec.  Dig.  S  309.*] 

8.  Appcai.  and  Ebboi  (|  1003*)-!VKBDior— 

CONOLUBIVENESS. 

A  verdict  sustained  by  eTidencMrill  not  be 
disturbed  because  it  is  contrary  to  nl  weight  of 
the  evidence. 

[EM.  Note.— For  other  cases,  see  Appeai  and 
Erro^  Cent.  Dig.  H  8938-3943;    Dec.  Dig.  i 

4.  Tbial  (I  183*)— MucoRDucT  or  CoirasEi/— 

IlCPBOPEB  Abouhbnt. 

The  error  in  the  argument  of  the  connsei  of 
a  servant  suing  for  a  personal  injury  that  it  was 
the  duty  of  the  master  to  adopt  and  use  the  best 
Icnown  and  most  approved  method  of  doing  the 
worlc,  and  that  it  was  liable  if  it  failed  to  do 
so,  was  removed  by  the  court  stating  that  the 
instructions  defined  the  duty  of  the  jury,  and 
thereby  confined  the  jury  to  the  instructions  as 
to  the  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  316;   Dec  Dig.  |  133.*] 

Appeal  from  Circuit  Court,  Madison 
County. 

"Not  to  be  offlcially  reported." 

Action  by  Lionla  Smitli  against  the  Dow 
Wire  &  Iron  Woiiu.  From  a  judgment  for 
plalntitr,  defendant  appeals.    Affirmed. 

S.  M.  Wallace  and  J.  A.  Sullivan,  for  ap- 
pellant Grant  SI  lAllj,  for  appellee. 


NTTNN,  C.  J.  This  is  an  appeal  from  a 
Judgment  for  $2,500  in  favor  of  appellee  for 
Injuries  received  by  him  while  unloading  a 
section,  the  base,  of  a  fire  escape  from  a  wag- 
on. Appellant  had  a  contract  to  erect  two  fire 
escapes  to  the  school  building  in  Rlclmiond, 
Ky.  On  the  day  appellee  received  bis  inju- 
ries appellant  bad  its  foreman  in  tbe  city 
who  had  the  two  bases  liauled  from  the  depot 
Bacb  of  these  was  about  4%  feet  in  height 
and  6  feet  in  diameter,  and,  according  to 
appellee's  testimony,  weighed  alMut  1,000 
pounds,  and,  according  to  appellant's,  about 
450  pounds.  One  of  them  was  removed  from 
the  wagon  when  it  reached  the  school  build- 
ing, and  the  wagon  moved  to  where  the  sec- 
ond was  to  be  unloaded,  and  it  was  while 
appellee  was  helping  to  unload  this  one  that 
he  received  his  injuries.  It  fell  upon  his  leg, 
breaking  It  below  and  crushing  It  above  hia 
knee.  App^lee  alleged  four  grounds  in  his 
petition  for  a  recovery:  First  The  place  sel- 
lected  to  unload  this  section  was  unsafe  be- 
cause a  piece  of  pipe  up<xi  which  he  stepped 
and  by  which  he  was  caused  to  fall  was  lying 
upon  the  ground.  He  alleged  that  he  did  not 
know  the  pipe  was  tbere,  and  that  appellant's 
foreman  placed  it  there  Immediately  before 
he  was  injured.  Secmd.  The  means  employ- 
ed in  unloading  the  section  were  Improper 
and  unsafe.  Third.  The  force  of  men  em- 
ployed was  insufficient  Fourtli.  The  requi- 
site instructions  were  not  given  to  him.  Ap- 
pellant specifically  denied  all  these  grounds, 
and  a  trial  was  had  with  the  result  stated. 


The  court  In  instructing  tbe  Jury  refused 
to  submit  any  instruction  authorldiig  the 
Jury  to  find  for  appellee  on  tbe  first  and 
fourtb  grounds  alleged,  but  submitted  the 
other  two  by  proper  Instructions.  One  or  two 
witnesses  for  appellee  testified  that  In  their 
opinion  these  bases  for  the  fire  escapes  were 
improperly  unloaded,  that  it  was  dang«x>a8 
to  unload  them  in  the  manner  In  which  It 
was  done,  and  that  the  safe  way  would  have 
l>een  to  have  rolled  them  down  on  sldds. 
Appellant's  counsel  contend  tbat  tbe  witness- 
es who  made  these  statements  did  not  show 
themselves  experts  or  competent  to  speak  on 
this  subject  and  therefore  the  court  should 
not  have  submitted  that  question  to  the  Jury, 
as  appellee  was  without  any  competent  proof 
on  that  subject.  We  cannot  agree  to  this, 
for  the  reason  that  the  section  unloaded  was 
described  to  the  Jury,  which,  we  suppose,  was 
composed  of  business  men  or  farmers,  and 
they  knew  the  proper  and  safe  way  of  unload- 
ing it  They  also  heard  the  evidence  as  to 
the  manner  in  which  It  was  unloaded,  which 
was  by  moving  it  to  the  rear  of  tbe  wagon, 
which  was  four  feet  and  four  inches  from 
the  ground,  and  four  men,  Indnding  appel' 
lant's  foreman,  undertook  to  let  it  down  on 
one  edge  of  the  twttom,  and  thm  It  was  to  be 
shoved  back,  and  in  shoving  it  back  appellee 
was  caugtat  under  it  with  tbe  result  stated. 
In  unloading  the  first  one  the  man  occupying 
the  position  tbat  appellee  was  in  during  tbe 
unloading  of  the  second  one  saved  himself 
from  injury  by  coming  up  through  tbe  hole 
in  the  section.  T%e  jury  also  from  tbe  de- 
scription of  tbe  iMiBe  and  tbe  manner  in  which 
it  was  unloaded  had  as  good  an  idea  as  to 
wtaether  four  men  were  sufficient  to  make  it 
reasonably  safe  to  unload  it  in  that  manner 
as  any  witness  Introduced  during  the  trial. 

It  is  contended  that  the  verdict  is  excessive, 
because  appellee  received  only  a  broken  leg, 
that  he  was  able  to  walk  at  the  time  of  the 
trial  without  crutches,  and  that  be  did  not 
show  tbe  extent  of  Jiis  injuries  by  any  physi- 
cian who  attended  him.  The  record  shows 
that  appellee  testified  as  to  bis  injuries  and 
exblblted  bis  injured  limb  for  tbe  inq)ectlon 
of  tbe  Jury,  wbich  appeared  to  be  an  Indi  or 
more  shorter  than  his  other  leg.  A  piiysician 
could  not  have  made  tbe  extent  of  bis  in- 
juries clears  to  the  jury  Chan  this  inspec- 
tion. 

Appellant  also  contends  that  tbe  verdict  Is 
contrary  to  tbe  weight  of  the  evidence.  This 
may  be  true,  but  it  was  tbe  Jury's  province 
to  weigh  the  evidence,  and,  there  b^lng  evi- 
dence upon  wbldi  to  base  the  verdict  we  do 
not  feel  authorized  to  disturb  it 

A  reversal  is  also  asked  upon  tbe  ground 
of  misconduct  of  appellee's  counsel  in  bis 
oral  argument  to  the  Jury.  Tbe  misconduct 
complained  of  was  tbe  making  of  tbe  follow- 
ing statement:  "PlaintUTs  counsel  in  sub- 
stance stated  in  said  argument  that  it  was 
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the  doty  of  the  defendant  company  to  adopt 
and  me  tbe  best  known  and  most  approved 
method  of  unloading  tbe  said  machinery,  and 
that  tf  it  failed  in  this  regard,  and  the  in- 
Jnry  to  the  plaintiff  resulted  therefrom,  that 
the  defendant  was  liable.  To  which  the  de- 
fendant objected.  Whereupon,  on  appeal  to 
the  court,  no  mllng  was  made  thereon,  but 
the  conrt  said  to  the  Jnry  that  the  inatrac- 
tlons  defined  their  duty."  As  appellant's 
counsel  objected  to  only  this  one^  we  will  not 
refer  to  any  of  the  others.  Counsel  for  ap- 
pellee did  not  use  this  language  to  the  Jury 
as  words  of  the  instmctions  of  the  court  He 
simply  gave  his  Idea  in  the  argument,  and, 
conceding  that  he  was  not  entirely  correct, 
the  statement  of  the  court  which  conOned  the 
Jury  to  the  instructlona  as  to  the  law  of  tbe 
case  was  sufSclent  to  remove  fnMu  their 
minds  any  erroneous  impressions.  If  any  had 
been  caused  by  the  remarks  of  the  counsel. 

Finding  no  material  error  committed  upon 
the  trial  to  the  prejudice  of  appellant,  the 
Judgmoit  of  the  lower  court  is  affirmed. 


ILLINOIS  CENT.  B.  CO.  v.  FROST. 
(Court  of  Appeals  of  Kentucky.    Feb.  2,  1910.) 

1.  Railboadb  (I  478*)— Pleading  (|  862*)— 
FiKKs—ApnoN— Petition— SuFFiciKHCT. 

A  petition  In  an  action  against  a  railroad 
for  fire  set  by  engines,  which  alleges  negligence 
in  the  operation  of  engines  not  provided  with 
•park  arresters,  and  in  permitting  combustible 
material  to  accumulate  on  its  right  of  way,  and 
that  fire  escaped  from  tbe  engines  and  damaged 
plaintiff's  property,  states  a  caase  of  action, 
thongb  it  does  not  charge  that  the  sparks  from 
the  engine  set  fire  to  the  debris  on  the  right  of 
vay  and  was  commnnicated  therefrom  to  plain- 
tiFs  property,  and  the  proper  way  to  reach  the 
allegation  as  to  the  dibns  is  by  motion  to  strike 
it. 

[ESd.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  478:*   Pleading,  Dec.  Dig.  {  362.*] 

2.  Apfkai,  and  Ebbob  (S  959*)— Discbetion 
OF  Tbial  Coubt  —  Amendment  of  Plead- 
ings. 

Tbe  right  to  file  amended  pleadings,  after 
the  trial  bas  begun,  is  within  the  discretion  of 
tbe  trial  judge,  and,  unless  abused,  his  action 
will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Rrror,  Cent  Dig.  ||  3825-3833;  Dec.  Dig.  f 
959.*] 

8.  CoNTiNUANCx  ({  30*)— Gbounds— Amend- 
ment OF  Pleadings. 

Where  amendments  are  permitted  after  the 
trial  has  begun,  the  case  should  not  be  contin- 
ued unless  the  amendment  has  so  changed  tbe 
cause  of  action  as  to  justify  the  belief  that  op- 
IMsing  counsel  has  been  taken  by  surprise,  and 
cannot  with  tbe  witnesses  at  hand  meet  the 
changed  conditions. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  JDig.  H  99-112;   Dec.  Dig.  !  80.*] 

4.  Pleading  (|  237*)— Amendment  to  Peti- 
tion—Discbetion  or  Tbial  Jt7dgb. 

Where  the  petition  in  an  action  against  a 
railroad  for  fire  set  by  engines  alleged  negligence 
in  operating  the  engines  without  spark  arresters 
and  in  jtermitting  tM  accnmnlation  of  combusti- 
ble materials  on  the  right  of  wsy,  and  the  rail- 
road joined  issue  on  the  charge  tbat  debris  was 


allowed  to  accumulate  on  the  rigbt  of  way,  the 
allowance  of  an  amendment  to  conform  to  the 
proof  that  the  fire  from  tbe  engines  set  fire  to 
the  debris,  and  was  communicated  to  plaintiff's 

J  property,  was  within  the  discretion  of  the  trial 
udge. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SI  60&-619 ;   Dec.  Dig.  |  237.*] 

5.  Continuance  ({  30*)— Gbounds  —  Amend- 
ment OF  Pl&adinos. 

Where  an  amendment  to  the  petition  to 
conform  to  the  proof  did  not  change  the  issue 
which  defendant  understood  it  was  called  on  to 
meet  a  motion  for  a  continuance  because  of  tbe 
allowance  of  the  amendment  was  properly  de- 
nied. 

[E<d.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  SS  99-112;   Dec  Dig.  I  30.*] 
8.  Tbial  ({  28*)— Vikw  bt  Jubt— Whbn  Au- 
thobized. 

The  practice  of  directing  a  view  by  the 
jury  should  be  erercised  with  caution,  and  not 
allowed  unless  from  the  peculiar  character  of 
tbe  case  or  the  circumstances  brought  out  in 
evidence  it  is  manifest  that  without  a  view  the 
jury  cannot  reach  a  just  conclusion,  and  the 
denial  of  a  view  In  an  action  for  damages  to 
property  by  fire  Is  proper. 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  77-79;  Dec.  Dig.  {  &.•] 
7.  Railboadb  (t  482*)— Fibes— Damages— Bt- 

IDENCE— SUFFIOIBNCT. 

Where,  in  an  action  for  the  destruction  of 
a  fence  by  fire  set  by  defendant's  locomotives, 
the  amount  of  the  fence  destroyed  was  not  dis- 
puted and  its  condition  and  age  was  descrit)ed, 
the  jury  had  ample  basis  on  which  to  reach  a 
fair  valuation  of  the  fence. 

[E>d.  Note.— For  other  cases,  see  Kail  roads, 
Dec.  Dig.  i  482.*] 

Appeal  from  Circuit  Court  Muhlenberg 
County. 

"Not  to  be  officially  reported," 

Action  by  Ed  Frost  against  the  Illinois 
Central  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Taylor  &  Eaves,  R.  T.  Thomas,  Jr.,  Trabue, 
Doolan  &  Cox,  and  Blewett  Lee,  for  appel- 
lant   Willis  &  Meredith,  for  appellee. 

LA  SSI  NO,  J.  Appellee  sued  to  recover 
damages  of  appellant  for  the  injury  to  and 
destruction  of  certain  timber,  fences,  and 
stalk  fields  upon  his  farm,  caused  by  tbe 
negligence  of  appellant  in  the  operation  of 
Its  engines  without  providing  them  with 
proper  and  suitable  spark  arresters,  and  by 
suffering  and  permitting  grass  and  weeds  to 
accumulate  upon  its  right  of  way  adjacent 
to  his  lands.  The  material  allegations  of  the 
petition  were  traversed,  and  upon  a  trial 
before  a  Jury  appellee  recovered  a  verdict 
for  $750.  Alleging  that  this  verdict  is  ex- 
cessive, and  also  that  the  trial  court  com- 
mitted errors  prejudicial  to  Its  rights  In  the 
progress  of  the  trial,  the  railroad  appeals. 

The  first  complaint  is  tbat  the  court  erred 
In  not  sustaining  a  demurrer  to  the  peti- 
tion, as  it  did  not  state  a  cause  of  action. 
The  petition,  in  substance,  charges  tbat  plain- 
tlfTs  damage  was  due  to  the  negligence  of 
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the  defendant  company  in  two  partlcalars — 
operating  its  engines  wlien  they  were  not 
proylded  witli  suitable  spark  arresters,  and 
in  suffering  grass,  weeds,  and  other  com- 
bustible material  to  accumulate  upon  its 
right  of  way ;  and  because  of  these  two  acts 
of  negligence  his  property  was  set  on  fire 
and  damaged  to  the  extent  claimed.  Clearly, 
if  the  engines  were  not  properly  constructed 
and  provided  with  suitable  spark  arresters, 
so  as  to  prevent  the  Are  from  escaping,  and 
because  of  this  Improper  construction  the 
sparks  and  fire  which  escaped  therefrom  set 
fire  to  and  damaged  plaintiff's  stalk  field, 
timber,  and  fence,  appellant  would  be  liable, 
and  the  i)etitlon  in  this  particular  stated  a 
good  cause  of  action.  It  is  true  tliat  the 
petition  does  not  specifically  charge  that  the 
sparks  as  emitted  from  the  engine  set  fire  to 
the  debris  on  the  right  of  way  and  was  com- 
municated from  this  to  plaintiff's  land,  bnt 
the  petition  stated  a  cause  of  action  inde- 
pendent of  this  allegation.  The  proper  way 
to  bare  reached  this  allegation  was  by  mo- 
tion to  strike  it  from  the  petition  as  super- 
fluous matter.  This  was  not  done,  but  de- 
fendant traversed  it,  and  plaintiff  was  later 
permitted,  over  the  objection  of  appellant, 
to  file  an  amendmeat,  stating  that  the  Sre 
from  said  engines  set  fire  to  the  grass,  weeds, 
etc.,  on  the  right  of  way  and  was  communi- 
cated to  the  land.  Of  this  ruling  appellant 
complains,  and  insists  that  the  court  should 
not  have  permitted  It  to  be  filed,  and,  after 
it  was  filed,  should  hare  set  aside  the  swear- 
ing of  the  jury  and  continued  the  case. 

The  right  to  file  amended  pleadings  after 
the  trial  has  begun  is  a  matter  that  is  prop- 
erly left  to  the  discretion  of  the  trial  judge, 
and,  unless  it  appears  that  he  has  abused 
that  discretion,  his  action  in  the  premises 
will  not  be  dlsturt>ed.  When  amendments 
are  permitted  to  be  filed,  the  case  should  not 
be  continued,  unless  by  the  amendment  the 
cause  of  action  has  been  so  changed  as  to 
justify  the  belief  on  the  part  of  the  Judge 
that  opposing  counsel  has  been  taken  by  sur- 
prise, and  cannot  with  the  information  and 
witnesses  at  hand  meet  the  changed  condi- 
tions. Here  the  only  possible  way  in  which 
an  accumulation  of  waste  material  on  ap- 
pellant's right  of  way  could  have  been  con- 
nected with  appellee's  Injury  was  by  com- 
municating the  fire  to  his  land.  Appellant 
had  joined  issue  with  appellee  on  the  charge 
that  the  right  of  way  had  been  negligently 
permitted  to  become  in  this  condition,  and 
hence  was  certainly  not  taken  by  surprise 
when  called  upon  to  meet  this  issue.  The 
proof  tended  to  show  that  the  fire  had  spread 
from  the  right  of  way  to  appellee's  land,  and 
we  do  not  think  tlie  conrt  erred  In  permit- 
ting appellee  to  file  the  amendment,  as  it 
merely  conformed  the  pleadings  to  the  proof, 
and,  as  it  In  no  wise  changed  the  issue  which 
appellant  must  have  understood  it  was  called 
upon  to  meet,  the  motion  for  a  continuance 
was  properly  denied. 


Nor  does  the  fact  that  Qie  court  refased 
to  send  the  Jury  in  charge  of  the  stieriff  to 
view  the  premises  bnmed  over  famish  any 
good  ground  for  reversal.  To  have  done  so 
would  have  delayed  the  court  in  the  dis- 
charge of  Its  business,  and  could  have  served 
no  good  purpose.  This  is  an  ordinary  salt 
for  damages,  and  to  hold  that  the  defmdant 
has  a  right  to  have  the  Jury  view  the  prem- 
ises burned  over,  and  which  was  some  dis- 
tance from  the  courthouse,  would  be  to  es- 
tablish a  precedent  which  would  be  produc- 
tive of  no  good  results,  and  as  it  would  in- 
crease the  cost  of  the  litigation  and  unnec- 
essarily delay  the  trial,  would  be  most  ob- 
jectionable. Such  a  rule  has  never  been 
adopted  by  any  court,  and  is  a  practice  which 
should  always  be  exercised  by  the  trial  Judge 
with  great  caution  and  never  allowed,  unless 
from  the  peculiar  character  of  the  case  or 
the  circumstances  brought  out  in  the  evi- 
dence it  is  manifest  to  the  court  that  without 
a  view  the  Jury  cannot  reach  a  Just  and 
proper  conclusion.  Then,  and  only  then, 
would  such  a  course  be  warranted.  No  such 
case  is  presented  here. 

Appellant's  most  serious  complaint  Is  that 
the  verdict  is  excessive.  The  witnesses  differ 
very  much  in  their  opinions  as  to  the  damage 
done  to  the  growing  timber  and  the  fences. 
The  stalk  field  was  certainly  not  valued  too 
high  In  the  pleadings,  if  worth  anything  at 
all,  for  pasture  or  roughness,  and,  as  it  Is 
undisputed  that  all  the  field  burned  over, 
there  must  have  been  some  forage  for  stock 
on  all  parts  of  it,  and  If  the  Jury,  In  reach- 
ing their  conclusion,  allowed  upon  this  item 
all  that  was  sued  for,  It  could  not  be  said 
that  it  was  excessive.  The  amount  of  fence 
burned  is  not  seriously  disputed,  but  the 
value  thereof  is  questioned.  The  average  Ju- 
ry in  a  farming  community  as  a  general  rule 
is  composed  of  men  who  are  pretty  good 
Judges  of  the  value  of  fencing,  and,  as  the 
condition  and  age  of  the  fence  burned  was 
described  by  the  witnesses,  the  Jury  was 
furnished  an  ample  basis  to  enable  them  to 
reach  a  fair  valuation  of  the  fence  burned. 

The  real  fight  comes  over  the  damage  done 
to  the  growing  timber.  The  acreage  bnmed 
over  Is  not  In  dispute.  It  was  in  the  main 
young  oak  timber,  and  according  to  the  wit- 
nesses for  the  plaintiff  was  seriously  dam- 
aged, while  defendant's  witnesses  say  the 
damage  was  slight  This  Is  a  condition  with 
which  juries  frequently  have  to  contend. 
They  must  gather  from  the  experience  of 
the  witnesses  in  dealing  with  the  subject  un- 
der consideration  the  facts  upon  which  they 
base  their  Judgment,  and  from  this  decide 
which  witnesses  are  the  better  qualified  to 
speak  upon  the  question  at  issue.  Of  the 
witnesses  introduced  in  this  case  some  were 
practical  timber  men,  and  some,  while  hav- 
ing a  general  knowledge  of  timber  valnes. 
have  been  devoting  most  of  their  time  and 
energies  to  other  matters.  The  Jury  saw 
them,  and  beard  and  understood  their  op- 
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portnnitles  for  familliarlzlbg  theinselves  with 
the  valne  of  .timbto  In  general,  and  with  the 
damage  done  to  the  timber  which  was  the 
Bobject  of  this  litigation.  From  the  concln- 
Bion  reached, .  they  evidently  re^rded  the 
witneesee  of  the  plaintiff  as  the  better  quail- 
fled  to  speak,  and  accepted  their  estimate  of 
the  damage  done.  While  the  damage  Is  ap- 
parently large,  we  cannot  say  that  It  Is  so 
excessive  as  to  warrant  ns  In  setting  aside 
the  verdict  on  that  account 
Judgment  affirmed. 


WARD  et  aL  V.  MIDDLBTON. 
(Court  of  Appeals  of  Kentucky.    Feb.  4,  1910.) 

1.  bdvndabiks  (i  47*)— purchask  0»  land— 
Statement  as  to  Bovndabies— Estoppel. 

Where  purchasers  of  land,  before  making 
the  purchase,  consulted  with  the  owner  of  ad- 
joining land  as  to  the  txtundary  claimed  by  him, 
and  were  informed  that  his.  boundary  did  not 
cover  certain  land,  and  the  land  was  purchased 
on  the  faith  of  these  statements,  be  was  estop- 
ped from  later  setting  up  claim  to  the  land  as 
against  the  purchasers. 

lEd.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  {  228 ;   Dec.  Dig.  I  47.*] 

2.  Advebse  Possessioh  ({  24*)— Occabionai. 
Occupancy. 

The  occasional  cutting  of  timber  or  occa- 
sional occupancy  of  land  Is  not  adverse  posses- 
sion. 

[E<d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  114,  115;  Dec.  Dig.  i 
24.»] 

Appeal  from  Clrcolt  Court,  Harlan 
County. 

"Not  to  be  officially  reported." 

B}ectment  by  John  W.  Ward  and  others 
against  Chad  Hlddleton.  Judgment  for  de- 
fendant and  plaintiffs  appeal.  Reversed, 
and  new  trial  granted. 

H.  0.  Clay,  for  appellants.  W.  F.  Hall, 
for  appellee. 

CARROLL,  X  The  appellants,  as  plain- 
tiffs below,  brought  this  action  in  ejectment 
to  recover  the  possession  of  a  tract  of  land 
"beginning  at  a  stone  or  rock  marked  with 
a  cross  at  the  mouth  of  Rocky  Fork  of  the 
Road  Branch;  thence  westward  to  the  top 
of  the  west  ridge  of  said  branch;  thence 
vp  with  said  ridge  to  the  top  of  the  moun- 
tain; thence  with  the  top  of  the  mountain 
to  the  top  of  the  east  ridge  of  said  branch; 
thence  down  the  said  ridge  to  opposite  the 
beginning;  thence  west  to  the  beginning, 
containing  260  acres."  In  his  answer  as 
amended,  the  appellee,  Mlddleton,  denied 
that  the  plaintiffs  were  the  owners  of  or  en- 
titled to  the  possession  of  the  tract  of  land 
or  any  part  thereof  which  he  claimed,  de- 
scribing it  as  follows:  "Beginning  at  Jones 
creek  at  the  east'  line  of  George  Stewart's; 
thence  southwardly  with  said  Georg«  Stew- 
art's line  up  Tan  Trongh  Ridge  tn  a  stake  In 
an  old  marked  ont  line  at  George  Stewart's 


opper  comer;  thence,  wltk  a  mailced-Jlne 
an  east  course  to  a  marked  beech  and.  buck- 
eye on  the  bank  of  Road  Branch;  thence 
northwardly  down  said  Road  Branch  to  the 
said  Jones  creek;  thence  up  said  creek  about 
40  yards  to  a  cliff  on  the  north  side  of  said, 
creek ;  thence  with  a  ridge  up  to  a  fence  on 
top  of  said  ridge;  thence  with  the  same 
ridge  to  the  top  of  the  mountain  to  George 
Stewart's  line  between  Clover  Fork  and 
Jones  creek;  thence  with  the  llnOfOf  George 
Stewart's  down  a  ridge  to  the  beginning." 
He  further  set  up  that  he  had  been  in  the 
adverse  possession  of  the  land  described  in 
his  answer  for  more  than  15  years  before 
the  institution  of  the  suit,  and  was  in  such 
actual  adverse  possession  when  the  land  in 
dispute  was  conv^ed  to  the  plaintiffs.  He 
also  averred  that  the  question  whether  or 
not  the  land  claimed  by  him  was  within  the 
boundary  of  land  described  in  the  petition 
depended  upon  the  proper  location  of  the 
exterior  lines  of  plaintiff's  boundary. 

The  reply  controverted  the  answer,  and 
further  alleged  that  before  the  plaintiffs  pur- 
chased the  land  which  includes  the  tract  in 
controversy,  or  accepted  a  deed  to  the  same, 
they  advised,  with  Mlddleton  as  to  the  loca- 
tion of  the  lines  of  the  survey  they  contem- 
plated purchasing,  as  well  as  the  lines  of 
the  land  claimed  by  him,  and  that  he  point- 
ed out  to  them  the  location  of  the  lines  of 
the  land  he  claimed  to  own.  and  said  It  did 
not  include  any  part  of  the  land  t»  which 
he  now  asserts  title.  That  in  purchasing  the 
land  they  were  Influenced  by,  and  relied  on, 
his  statements  as  to  the  exterior  lines  and 
the  boundary  claimed  by  him,  and  he  was 
estopped  by  his  representBtions  from  assert- 
ing title  to  the  land  within  their  lines  to 
which  he  said  he  had  no  title  before  they 
purchased  It 

The  land  In  controversy  contains  about 
twelve  acres.  According  to  the  contention 
of  appellants,  It  lies  on  the  northern  end  of 
their  survey  and  within  Its  lines;  whilst  the 
appellee  claims  that  It  is  a  part  of  the  south- 
em  boundary  of  his  tract.  It  seems  very 
clear  that  appellee  has  no  paper  title  to  the 
land  in  controversy.  Whether  or  not  the  pa- 
per title  of  appellants  covers  or  embraces  it 
is  In  dispute,  depending  upon  the  correct  lo- 
cation of  the  mouth  of  Rocky  Fork  in  the 
Road  Branch.  It  appears  from  a  large  map 
made  by  W.  T.  Rice,  as  well  as  from  the  evi- 
dence of  a  number  of  witnesses,  that  there 
are  two  Rocky  Fork  Branches  that  run  into 
Road  Branch.  If  the  one  that  enters  Road 
Branch  at  "X"  Is  the  mouth  of  Rocky  Fork 
mentioned  In  the  title  papers  of  appellants, 
as  contended  by  them,  then  the  land  In  con- 
troversy Is  included  within  their  boundary. 
On  the  other  hand.  If  the  mouth  of  Roclcy 
Fork  mentioned  In  the  title  papers  is  where 
It  enters  the  Road  Branch  at  "CM,"  as  con- 
tended by  aiqtellee,  the  land  in  controversy 
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is n«t  wlUiIn  tbe  exterior  lines  of  appellants' 
paper  title. 

It  seems  to  ns  that  there  are  really  only 
three  material  qiiestlons  In  the  case.  First, 
tbe  correct  location  of  the  mouth  of  Rocky 
Fork;  second,  assuming  that  Rocky  Fork 
as  mentioned  in  the  appellants'  deed  enters 
Road  Branch  at  the  point  "X,"  has  the  ap- 
pellee had  such  adverse  possesBlon  of  the 
land  in  controversy  as  would  invest  him 
with  a  good  possessory  title?  and,  third,  did 
appellee  by  his  declarations  estop  himself 
from  asserting  claim  to  the  land?  Appel- 
lants are  entitled  to  recover  If  they  estahllsh 
that  their  line  Is  at  "X,"  or  If  they  establish 
that  appellee  represented  that  he  did  not 
claim  any  part  of  the  land  in  dispute,  in 
which  event  It  makes  no  dltterence  whether 
appellants'  line  is  at  "X"  or  "CM."  Appel- 
lee is  entitled  to  succeed  If  he  can  show  a 
possessory  title  to  the  land  in  dispute  by  ad- 
verse possession,  and  has  not  by  bis  declara- 
tions estopped  himself  from  asserting  claim 
to  It.  In  other  words,  although  appellee 
may  show  adverse  possession  of  the  land  in 
dispute,  he  cannot  succeed  If  he  represented 
to  appellants  that  his  boundary  did  not  em- 
brace It.  In  this  latter  event,  although  ap- 
pellants may  not  be  able  to  show  that  their 
paper  title  covers  the  land  In  dispute,  this 
fact  will  not  avail  appellee. 

In  our  opinion  the  Instructions  given  fail- 
ed to  properly  submit  to  the  Jury  the  issues, 
and  in  addition  thereto  submitted  issues  not 
authorized  by  the  evidence.  On  another  trial 
the  Jury  shonld  be  instructed  in  substance 
that: 

"No.  1.  If  they  believe  from  the  evidence 
that  the  mouth  of  Rocky  Fork  mentioned  in 
appellants'  deeds  is  at  the  point  marked  'X' 
on  the  large  map  made  by  W.  T.  Rice,  they 
should  find  for  appellants,  unless  they  be- 
lieve that  appellee  is  entitled  to  it  under  in- 
struction No.  8. 

"No.  2.  If  they  believe  from  the  evidence 
that  the  mouth  of  Rocky  Fork  mentioned  in 
appellants'  deeds  is  not  at  'X'  but  is  at 
'CM,'  they  shonld  find  for  appellee,  unless 
they  believe  that  he  has  estopped  himself 
to  dispute  appellants'  title  as  defined  In  in- 
struction No.  4. 

"No.  3.  If  they  believe  from  the  evidence 
that  the  mouth  of  Rocky  Fork  is  at  'X,'  but 
further  believe  from  the  evidence  that  appel- 
lee and  those  under  whom  he  claims  title 
have  been  in  the  actual,  open,  adverse  and 
continuous  possession  of  the  land  In  contro- 
versy for  more  than  fifteen  years  prior  to  the 
institution  of  this  action,  holding  and  claim- 
ing the  same  to  a  well-defined  boundary,  they 
should  find  for  appellee,  unless  they  believe 
he  la  estopped  to  assert  claim  to  It  as  defin- 
ed In  instruction  No.  4. 

"No.  4.  Although  the  Jury  shonld  believe 
from  the  evidence  that  the  mouth  of  Rocky 
Fork  mentioned  in  appellants'  deeds  is  at  the 


point  marked  'CM,'  and  shotild  further  be- 
lieve from  the  evidence  that  appellee  has 
been  In  the  adverse  possession  of  the  land  In 
controversy  as  defined  in  instruction  No.  8, 
they  should  nevertheless  find  for  appellants 
if  they  believe  from  the  evidence  that  be- 
fore appellants  purchased  the  land  they  con- 
sulted or  advised  with  appellee  as  to  the 
boundary  claimed  by  him,  and  were  inform- 
ed by  him  that  the  boundary  claimed  by  him 
did  not  cover  the  land  in  controversy,  and 
on  the  faith  of  these  statements  believing 
them  to  be  true  they  purchased  and  paid  for 
the  land,  then  they  should  find  for  appel- 
lants, upon  the  ground  that  the  appellee  by 
his  statements  estopped  himself  from  setting 
up  claim  to  the  land  as  against  appellee. 

"No.  6.  The  Jury  are  instructed  that  occa- 
sional cutting  of  timber,  or  occasional  occu- 
pancy of  the  land,  is  not  adverse  possession 
within  the  meaning  of  instruction  No.  3." 

Wherefore  tbe  Judgment  of  the  lower  court, 
is  reversed,  with  directions  to  the  lower 
court  to  grant  a  new  trial  in  conformity 
with  this  opinion. 


CITIZENS'  TRUST  CO.  v.  FIDELITT 

TRUST  CO. 

(Court  of  Appeals  of  Kentucky.    Feb.  4,  19t0.) 

1.  Wnxs  (i  439*)  —  Construction  —  Inten- 
tion or  Testator. 

The  intention  of  testxtor  is  the  cardinal 
rule  in  the  construction  of  wills,  to  be  deter- 
mined by  a  consideration  of  all  its  provisions; 
and,  if  snch  intention  can  be  clearly  conceived, 
and  is  not  contrary  to  some  positive  rule  of 
law.  It  must  prevail. 

[BJd.  Note. — For  other  cases,  see  Wills,  Dec. 
Dig.  {  439.*] 

2.  Wills  (|  555*)— Constbdction. 

Testator,  by  the  third  paragraph  of  his 
will,  bequeathed  to  his  brother  the  residue  of 
his  estate  for  life,  in  case  be  survived  testator, 
with  power  to  dispose  of  all  or  any  part  thereof 
by  will.  By  the  fourth  paragraph  ne  provided 
that  after  the  brother's  death  "(should  he  sur- 
vive me  and  die  without  making  a  will)"  testa- 
tor bequeathed  a  certain  farm  to  K.  and  wife, 
for  life,  remainder  to  their  children.  By  the 
fifth  clause  testator  bequeathed  the  rest  and  res- 
idue of  his  estate  in  trust  for  a  niece  and  her 
children,  and  by  the  seventh  clause  provided 
that  if  the  niece  shonld  die  without  survivini; 
issue,  testator  bequeathed  all  the  estate,  devised 
in  trust  for  her,  to  the  American  Bible  Society 
in  fee.  Held,  that  all  the  bequests  made  in  the 
paragraphs  subsequent  to  the  third  were  condi- 
tional on  the  failure  of  the  brother  to  survive 
testator,  or,  surviving  him,  on  his  failure  to  dis- 
pose of  the  property  by  will ;  and  hence,  neither 
of  such  conditions  having  occurred,  such  subse- 
quent provisions  l>ecame  nugatory. 

[EM.  Note.— For  other  cases,  see  Wilis,  Cent 
Dig.  g§  1199-1202;   Dec.  Dig.  {  555.»] 

Appeal  from  Circuit  Court,  Hardin  County. 

"To  be  officially  reported." 

Action  by  tbe  Fidelity  Tmst  Company,  as 
executor  of  the  will  of  A.  M.  Kasey,  deceased, 
against  the  Citizens'  Tmst  Company,  as  ad- 
ministrator, etc.,  for  the  construction  of  the 
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win.    Decree  tor  complainant,  and  defendant 
amieala.    Affirmed. 

8.  M.  Pay  ton,  Haselrigg  &  Hazel  rlgg,  and 
George  K.  Holbert,  tor  appellant  L.  A.  Faur- 
est,  Spalding  ft  Stites,  and  Benjamin  S. 
Washer,  tor  appellee. 

LASSING,  J.  Two  questions  are  raised  by 
tills  appeal,  first,  the  construction  of  the  will 
of  A.  M.  Kasey ;  and,  second.  Is  a  perpetuity 
created  by  the  seventh  clause  thereof?  The 
following  Is  the  will  under  consideration: 

"Item  First— I  appoint  my  brother,  8.  W. 
Kasey,  executor  of  this  my  last  will  and  re- 
quest that  be  be  allowed  to  qualify  without 
giving  security.  If  my  said  brother  should 
for  any  reason  fail  or  decline  to  qualify  or 
should  at  any  time  cease  to  act  as  such  ex- 
ecutor, I  appoint  the  Fidelity  Trust  and  Safe- 
ty Vault  Company,  of  LoulsTllie,  Ky.,  execu- 
tor of  this  my  last  will. 

"Item  Second — I  direct  my  executor  above 
named  to  pay  all  my  Just  debts  and  funeral 
expenses  as  80<m  after  my  death  as  conveni- 
ent. 

"Item  Third — I  give,  bequeath  and  devise 
to  my  brother,  8.  W.  Kasey,  all  the  rest  and 
residue  of  my  estate,  real,  personal  and  mix- 
ed, wheresoever  situated  for  and  during  his 
natural  life,  should  he  survive  me  with  pow- 
er to  dispose  of  all  or  any  part  of  the  same 
by  last  will. 

"Item  Fourth — After  the  death  of  my  said 
brother  (should  he  survive  me  and  die  with- 
out making  a  will)  I  devise  the  farm,  about 
fifty  acres,  near  Vine  Grove,  Ky..  to  Rol>ert 
Kasey  (of  color)  and  his  wife,  Jane  during 
their  lives  with  the  remainder  in  fee  to  their 
children. 

"Item  Fifth — ^All  the  rest  and  residue  of 
my  estate,  including  my  United  States  and 
city  of  Louisville  bonds,  I  bequeath  and  de- 
vise to  the  Fidelity  Trust  and  Safety  Vault 
Company  of  liOoIsvllle,  Kentucky,  in  tmst 
for  my  niece,  Elmma  F.  Kasey,  and  her  chil- 
dren after  her  death.  The  said  trustee  shall 
pay  all  the  taxes.  Insurance  and  repairs  on 
the  real  and  personal  estate,  including  the 
farm  devised  to  Robert  Kasey  during  the 
lifetime  of  the  tenants,  and  shall  out  of  the 
Income  from  the  estate  pay  to  said  Emma  F. 
Kasey  one  hundred  (|100)  dollars  per  month 
for  the  support  of  herself  and  children, 
should  she  have  any,  and  she  shall  have  the 
right  to  use  and  occupy  as  a  home  for  her- 
self and  family  the  house  and  lot  In  Clover- 
port,  Ky.  purchased  by  my  brother  and  my- 
self of  Owen  Baitt  and  wife  subject  to  their 
life  estate. 

"Item  Sixth — After  the  payment  of  said 
taxes,  expenses  and  one  hundred  (1100)  dol- 
lars per  month  to  Emma  F.  Kasey.  all  the 
remainder  of  the  Income  from  my  estate 
shall  be  Invested  in  bonds  of  the  city  of 
Louisville  and  added  to  the  principal  of  my 
estate,  but  in  case  there  should  be  any  extra 
expense  on  the  property  at  Cloverport  caus- 


ed by  fire,  storm  or  other  caanalty,  radi  Iofl» 
■hall  be  made  good  out  of  the  surplus  income 
of  my  estate. 

"Item  Seventh — If  my  said  niece,  Emma 
F.  Kasey  should  die  leaving  no  children  or 
issue  surviving  her,  or  if  such  child  or  chil- 
dren should  die  before  attaining  the  age  of 
twenty-one  (21)  years,  leaving  no  lawful  is- 
sue surviving  them,  then  in  such  event  I  be- 
queath and  devise  all  the  estate  devised  la 
trust  for  her  to  the  American  Bible  Society^ 
in  fee  simple." 

In  the  construction  of  wills  the  text-writers: 
are  agreed  that  it  is  the  duty  of  the  court 
to  ascertain  the  intention  of  the  testator, 
and  this  intention  is  arrived  at  by  consider- 
ing the  will  as  a  whole  and  giving  to  the- 
language  used  its  customary  and  usual  mean- 
ing. Each  section  or  paragraph  thereof  must 
be  read  in  connection  with  the  remaining 
sections  or  paragraphs,  and  that  construction 
adopted,  where  it  can  consistently  be  done,. 
which  will  effectuate  and  give  force  to  each' 
paragraph  and  clause  of  the  will.  The  gener- 
al rule  of  construction  is  aptly  stated  in  Page 
on  Wills,  Sf  461,  462,  as  follows:  "The  sole 
object  and  Intention  of  the  rules  upon  the 
subject  of  construction  is  to  ascertain  the 
intention  of  the  testator.  As  was  said  by 
Chief  Justice  Marshall:  The  Intent  of  the 
testator  is  the  cardinal  rule  in  the  construc- 
tion of  wills,  and,  if  that  intention  can  be 
clearly  conceived,  and  is  not  contrary  to- 
some  positive  rule  of  law,  it  must  prevail.' 
The  purpose  of  the  court  in  construing  a  will 
Is  solely  to  ascertain  the  intention  of  the  tes- 
tator as  the  same  appears  from  a  full  and 
complete  consideration  of  the  entire  will. 
The  Intention  of  testator  is  said,  in  a  recent 
Virginia  case,  to  he  the  'life  and  soul  of  a 
will';  and,  if  this  Intention  Is  clear,  and  !» 
not  in  violation  of  any  rule  of  law,  it  must 
govern  with  absolute  sway.  In  construing  a 
will  the  court  has  no  intention  to  make  a 
will  for  the  testator,  or  to  attempt  to  Improve 
upon  the  will  which  testator  actually  made. 
Assuming,  as  we  must  in  the  case  of  con- 
struction, that  the  testator  had  testamentary 
capacity  at  the  time  of  making  the  will,  that 
he  was  under  no  restraint,  and  the  will  as 
made  is  in  full  compliance  with  the  rules  of 
law  npon  the  subject,  the  sole  question  for 
the  consideration  of  a  court  of  construction 
Is  what  testator  meant  by  the  provisions  of 
the  will  which  he  has  seen  fit  to  make.  This- 
proposition  has  been  put  by  the  courts  in 
such  a  variety  of  forms,  and  with  such  uni- 
formity of  view,  that  it  is  hackneyed.  •  *  •■ 
When  testator's  intention  Is  clear,  every  rule 
of  construction  yields  to  such  intention.  As 
was  said  in  a  recent  Maine  case:  'There  Is,. 
however,  one  fundamental  rule  or  considera- 
tion which  Is  paramount  to  all  others,  and 
which  should  never  be  overlooked,  and  that 
Is  that  the  Intention  of  the  testator,  as  de 
dared  by  the  will  Itself,  shall  be  allowed  to- 
prevail,  unless  some  principle  of  sound  policy- 
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la  thereby  vlolat«d.'  Tbe  Intention  of  tbe 
testator,  which,  aa  we  have  seen,  the  conrts 
endeavor  to  ascertain  and  enforce,  exc^t 
where  forbidden  by  {josltlve  rules  of  law.  Is 
to  be  ascertained  from  a  consideration  of 
the  win  of  testator  as  a  whole,  and  not  from 
Its  disjointed  fragments.  The  courts  will  ap- 
proach the  problem  of  construing  a  will  with 
a  prima  fade  assumption  that  the  testator. 
In  drawing  and  executing  hia  will,  had  a  pur- 
pose which  was  clear,  definite,  and  thorough- 
ly consistent.  •  •  •  This  Intention  must 
be  ooUected  from  the  language  of  the  whole 
will.  Interpreted  with  reference  to  the  obvi- 
ous or  manifest  object  of  the  testator;  and 
aU  parts  of  the  Instrument  must  be  construed 
In  relation  to  each  other  so  as  to  give  mean- 
ing and  effect  to  every  clause  and  phrase, 
and,  If  possible,  form  one  consistent  whc^e, 
every  word  receiving  Its  natural  and  appro- 
priate meaning.  This  proposition,  like  Hie 
preceding  one.  Is  established  by  an  enormous 
number  of  cases.  Thus,  as  a  particular  ap- 
plication of  this,  general  principle.  If  two 
constructions  are  possible  to  a  clause  of  a 
will,  one  of  wlilch  Is  In  harmony  with  the 
provisions  of  the  remainder  of  the  will,  and 
the  other  of  which  Is  at  variance  with  them, 
the  court  will  assume  that  the  correct  con- 
struction is  the  one  which  will  harmonize 
this  clause  with  the  rest  of  the  will." 

Applying  this  rule  to  the  will  under  con- 
sideration, we  find  that  the  testator,  in  item 
3  of  his  will,  gave  to  his  brother  for  life  all 
of  his  estate  of  every  lilnd,  and  authorized 
and  empowered  him  to  dispose  of  all  or  any 
part  of  same  by  will  in  the  event  his  brother 
survived  him.  In  items  4,  S,  6,  and  7  we 
find  a  clearly  expressed  purpose  <»i  the  part 
of  the  testator  to  dispose  of  his  estate  in  the 
event  he  outlived  his  brother,  or  his  brother 
died  without  exercising  the  power  conferred 
upon  him  in  item  S.  There  is  nothing  in 
the  language  used  in  items  4, 5,  6,  and  7,  or  in 
any  one  of  said  items,  that  would  indicate  an 
intention  on  the  part  of  the  testator  to  limit 
tbe  estate  which  be  had  given  to  his  brother 
in  Item  3,  or  to  withdraw  or  curtail  the  pow- 
er of  disposition  conferred  upon  him  In  item 
3.  On  the  contrary.  Just  the  reverse  of  such 
an  intention  on  the  part  of  the  testator  Is 
gathered  from  a  reading  of  item  4,  in  which 
it  is  clearly  expressed  that  it  is  to  become 
effective  only  in  the  event  that  his  brother 
survive  him  and  die  without  making  a  will. 
Having  glyen  to  his  brother  his  entire  estate 
for  life,  with  full  power  of  disposition  by 
will  of  all  of  it  in  Item  3,  he  provides  in 
item  4  that  in  the  event  liis  brother  survives 
him,  and  falls  to  exercise  this  power,  a  cer- 
tain portion  of  his  estate  shall  go,  under  cer- 
tain limitations  and  restrictions,  to  his  negro 
servants ;  and,  thus  having  carved  out  of  his 
estate  a  portion  thereof,  he  directs  in  items 
6,  6,  and  7  what  sball  be  done  with  the  re- 
mainder.   Clearly  these  clauses  must  be  read 


in  donnectlcm  with  it«iis  8  and  4  In'  order 
that  the  intention  of  the  testator  may  t>e  ful- 
ly gathered  and  understood.  When  so  read. 
It  is  apparent  that  the  validity  oH  Items  4, 
5,  6,  and  7  is  made  to  rest  entirely  upon  his 
brother's  surviving  him,  and  then  dying  with- 
out making  a  wlU,  or,  in  other  words,  with- 
out exercising  the  power  given  lilm  in  item 
3  to  do  so. 

It  is  conceded  that  S.  W.  Easey  survived 
the  testator,  and  made  a  will  disposing  of  all 
of  the  property,  in  which  he  took  a  life  es- 
tate under  the  will  of  bis  brother,  A.  M. 
Easey,  and  hence  the  contingency  whidi 
items  4,  5,  and  6,  and  7  were  made  to  meet 
never  happened.  As  no  estate  whatever  pass- 
ed to  the  American  Bible  Society  under  item 
7,  it  I>ecomes  unnecessary  to  «iter  upon  a 
consideration  of  the  question  as  to  whether 
or  not  a  perpetuity  was  created  thereby. 

The  trial  court  having  reached  conclusions 
in  harmony  with  the  views  herein  expressed, 
the  Judgment  is  affirmed. 


SWANN-DAT  LUMBER  CO.  ▼.  HALL  et  al. 
{Court  of  Appeals  of  Eentucky.    Jan.  28,  1910.) 

1.  Logs  and  Loogino  (|  35*)— Convkksion— 
Actions— Necessary  Title. 

The  owner  of  land  sold  certain  branded 
poplar  and  oak  trees  standing  thereon.  Subse- 
quently, by  mistake,  he  conveyed  the  oak  trees 
to  a  third  person  before  the  former  purchaser's 
right  to  remove  them  had  expired,  possession 
and  title  to  remain  with  tbe  vendor  until  the 
lumber  was  paid  for.  The  second  purchaser 
removed  some  of  the  branded  trees  and  others, 
and  went  into  bankruptcy,  not  having  paid  for 
them.  Held  that,  as  to  the  logs  cut  from  trees 
not  previously  sold,  the  second  purchaser  had 
at  most  an  unliquidated  demand  against  the 
vendor  who  had  the  legal  title,  and  could  bring 
trover  against  a  third  party  for  their  conver- 
sion, and  the  trustee  in  bankruptcy,  while  he 
might  be  a  proper  party  to  the  suit,  was  not  a 
necessary  party. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dea  Dig.  |  35.*] 

2.  Confusion  or  Ooods   (|  5%*)— Appuoa- 

TION    or   DOCTBINB  —   WlLLFUI,    INTEBUIX- 
TDBE. 

Fact  that  the  vendor  or  purchaser  wrong- 
fully confused  the  logs  cut  from  trees  not  em- 
braced in  the  prior  conveyance  with  the  logs 
cut  from  trees  which  were  so  embraced  would 
not  preclude  the  vendor's  right  to  bring  trover 
for  conversion  of  the  ones  not  so  embraced,  es- 
pecially where  the  number  and  value  of  the  logs 
cut  which  were  embraced  in  the  prior  convey- 
ance were  shown  by  the  evidence,  since  the  doc- 
trine of  confusion  of  goods  only  applies  where 
there  has  been  a  fraudulent  or  willful  confu- 
sion to  prevent  identification. 

[E}d.  Note. — For  other  cases,  see  Confusion  of 
Goods,  Dec  Dig.  I  QH-*] 

Appeal  from  Circuit  Court,  Perry  County. 

"Not  to  be  oflacially  reported." 

Action  by  P.  W.  Hall  and  others  against 
the  Swann-Day  Lumber  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 


*For  other  cmm  see  same  topic  and  leotloa  NtlMBER  la  Doc.  ft  Am.  Digs,  vm  to  date,  ft  Reporter  Indezw 
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Miller  4  Word  and  J.  J.  C.  Bach,  tor  ap- 
pellant. Greene,  Van  Winkle  &  Schoolfleld 
and  Wootton  ft  Morgan,  for  appellees. 

O'REAR,  J.  P.  W.  Hall,  owner  of  a  borond- 
ary  of  some  1,600  acres  of  land  In  Perry 
county  conveyed  by  deed  to  H.  Herman  In 
1893  certain  branded  poplar  and  oak  trees 
standing  on  a  boundary  of  about  640  acres 
within  the  larger  tract  The  deed  gave  the 
grantee  the  right  to  remove  the  timber  with- 
in 10  years,  or  after  that  time,  but  if  the 
grantor  should  require,  by  24  months'  writ- 
ten notice  to  the  grantee,  after  the  10  years, 
to  remove  the  timber,  the  grantee  should 
then  remove  it.  Hall,  laboring  under  a  mis- 
take as  to  the  covenants  of  his  deed,  and  be- 
lieving that  his  grantee  was  limited  to  10 
years  within  which  to  remove  the  trees,  sold 
the  oak  trees  to  one  BraEAiears  after  the  10 
years,  deeming  that  the  title  to  the  trees  had 
reverted.  The  sale  which  also  Included  oth- 
er trees  not  branded  to  Herman  was  to  Bra- 
shears  by  parol  and  for  Immediate  sever- 
ance. But  it  was  the  agreement  between 
Hall  and  Brashears  that  Hall  was  to  retain 
the  possession,  as  well  as  the  title  until  he 
was  paid  by  Brashears.  Brashears  failed  to 
pay,  although  he  cut  and  hauled  to  a  nearby 
water  course  and  road  about  140  logs  cut 
from  the  trees,  those  branded  to  Herman 
and  those  not  branded.  Then  Brashears  went 
into  'bankruptcy.  Appellant  took  possession 
of  all  the  logs,  140  in  number,  and  converted 
them  to  Its  own  use.  Appellee  Hall  brought 
this  suit  against  appellant  to  recover  the 
value  of  the  timber.  Appellee  filed  a  coun- 
terclaim for  damages  for  $1,050  for  the  tim- 
ber cut  by  Hall  and  Brashears,  which,  it 
was  alleged,  included  other  trees  than  that 
represented  by  the  logs  now  In  controversy. 

Upon  the  Issue  of  ownership  and  value, 
the  court  Instructed  the  Jury  that  Hall  could 
not  recover  for  any  of  the  timber  conveyed 
to  Herman  by  the  deed  of  1893,  but  If  the 
appellant  company  took  and  converted  any 
other  timber  of  appellee  Hall  the  verdict 
should  be  for  appellee  for  its  valu&  The 
Jury  found  for  appellee  |150. 

Appellant  urges  as  error  that  the  trial 
court  should  have  peremptorily  directed  a 
verdict  for  it,  upon  the  theory  that  the  title, 
where  not  In  appellant,  was  in  Brashear's 
trustee  in  bankruptcy,  and  not  in  ai^eliee. 
Whatever  equity  Brashears  bad  in  the  tim- 
ber, if  any,  is  an  unliquidated  demand  against 
Hall.  While  the  trustee  of  Brashears  may 
have  been  a  proper  party  to  the  suit,  had  he 
appeared,  be  was  not  a  necessary  party.  The 
legal  title  was  in  Hall,  who  could  maintain 
the  action  of  trover  for  the  conversion  of  the 
logs  in  which  he  had  a  special,  if  not  the 
entire,  interest  By  virtue  of  the  proven 
agreement  between  Brashears  and  Hall  the 
latter  retained  the  legal  title  and  posoeesion 


of  the  Ibgs  as  securitjr  for  their  purchase 
price,  and  until  they  were  paid  for,  and 
could  maintain  detinue  or  trover  to  recover 
the  logs  or  their  value  from  one  wrongfully 
converting  them.  There  was  not  error  in 
overruling  the  motion  for  peremptory  in- 
structions. 

Appellant  next  assigns  as  error  the  re- 
fusal of  the  trial  court  to  instruct  the  Jury 
that  if  Hail  or  Brashears  wrongfully  com- 
mingled and  confused  the  logs  cut  from. 
Hall's  land,  not  embraced  In  the  Herman 
deed,  with  those  logs  cnt  from  the  Herman 
timber  so  that  they  could  not  be  distinguish- 
ed, the  verdict  should  be  for  the  defendant 
Appellant  misconceives  the  rule  of  law  on 
this  sdbject  It  is  not  every  wrongful  con- 
fusion of  goods  that  warrants  the  applica- 
tion of  the  rule  contended  for.  It  is  only 
where  there  has  been  a  fraudulent  confu- 
sion, or  willful  confusion  for  the  purpose  of 
preventing  identification,  that  the  rule  ap- 
plies. 2  Bl.  Com.  405.  In  the  case  of  Weil, 
etc.,  V.  Sllverstone,  etc.,  6  Bush,  698,  cited  by 
appellant,  a  case  of  willful  and  fraudulent 
confusion,  made  by  a  stranger  to  hinder,  de- 
lay, and  defraud  the  creditors  of  the  debtor, 
the  court  observed:  "It  needs  scarcely  to  be 
suggested,  however,  that  these  principles  do 
not  apply  where  the  property  of  a  debtor  Is 
intermingled  with  that  of  another  from  cas- 
ualty or  accident,  or  without  any  design  of 
covering  the  property  of  the  debtor." 

Held  V.  King,  89  Ky.  388,  12  S.  W.  772,  11 
Ky.  Law  Kep.  615,  was  an  action  to  recover 
certain  pieces  of  timber  called  "headings," 
cut  out  of  trees  taken  from  the  land  of  one 
of  the  parties.  There  the  headings  had  been 
intermingled  with  other  headings  of  the 
same  general  kind  and  quality.  Indisputably 
the  property  of  the  defendant.  The  rule 
now  contended  for  was  Invoked.  It  was  de- 
nied, upon  the  ground  that  the  confusion  re- 
sulted from  an  innocent  mistake  as  to  the 
title  rather  than  from  a  fraudulent  purpose 
to  thereby  deprive  the  owner  of  the  proper- 
ty. Furthermore  it  was  held  ttuit  the  plain- 
tiff might  have  set  apart  to  him  the  kind 
and  number  of  headings  to  which  he  was  en- 
titled out  of  the  general  bulk.  While  oak 
logs  of  different  dimensions  and  quality  may 
have  distinctive  values,  and  therefore  be  not 
subject  to  the  rule  last  mentioned,  yet  the 
efvldence  in  this  case  shows  that  the  logrs 
were  substantially  of  the  same  quality  and 
contents  (about  800  feet  each).  It  was  also 
»hown  that  of  the  140  logs  one-third  were 
cut  from  timber  other  than  that  branded 
to  Herman,  and  that  the  logs  were  of  value 
of  $3  each.  The  verdict  of  the  Jury  consists 
■with  that  testimony.  The  Instruction  refus- 
ed was  properly  refused. 

There  was  no  evidence  offered  upon  the 
counterclaim,  hence  It  was  properly  ignored. 

No  error  appearing,  the  Judgment  !■  af- 
firmed. 
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NEWMAN  T.  NEWMAN  et  al. 
(Court  of  Appeala  of  Kentudcy.    Feb.  4,  1910.) 

CA2fCBLLATI0N  Or  IRBTBUVKNTB  (i  47*)— EVI- 
DKWCB— SUFKCIKNCT. 

Plaintiff,  after  a  second  marriage,  sued  his 
children  by  his  first  wife  to  aet  aaide  a  deed  to 
the  first  wife,  made  nine  years  l>efore,  alleging 
that  he  made  it  to  evade  payment  of  an  antici- 
pated judgment  against  him,  and,  upon  a  de- 
murrer being  sustained  to  his  petition,  amend- 
ed ^  striking  therefrom  that  allegation  and 
alleging  that  be  made  the  conveyance  for  a  con- 
sideration of  f  100,  and  love  and  afFection.  The 
action  was  dismissed,  and  five  years  later  he 
sued  again,  alleging  that  the  deed  was  procured 
from  him  by  the  fraud  and  misrepresentation 
of  his  first  wife  and  her  brother-in-law,  but  not 
alleging  in  what  the  fraud  and  misrepresenta- 
tion consisted ;  and  his  deposition  in  the  suit 
did  not  intimate  that  his  wife  or  her  brother-in- 
law  had  induced  him  to  execute  the  deed,  but 
gave  as  his  reason  that  there  was  a  state  of 
lawlessness  existing  in  the  vicinity,  and  ha 
wanted  to  go  to  another  state,  and  made  the 
conveyance  so  that  his  wife  might  sell  the  land 
and  go  to  him  when  be  bad  selected  a  home. 
There  was  evidence  that  plaintiff  had  the  deed 
recorded,  and  paid  the  recording  fee,  with  the 
knowledge  of  his  wife,  and  that  she  accepted 
the  deed,  and  that  thev  both  recognized  the  land 
as  hers  so  long  as  they  lived.  HeU,  that  in 
view  of  the  many  different  statements  made  by 
plaintiff  as  to  why  he  conveyed  the  land,  and 
what  the  consideration  was,  and  tihe  length  of 
time  since  the  making  of  the  deed,  a  dismissal  of 
his  action  waa  not  error. 

[E<d.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Dec.  Dig.  I  47.*] 

Appeal  from  Circuit  Court,  Floyd  County. 

"Not  to  be  officially  reported." 

Action  by  R.  H.  Newman  against  EliEabetb 

Newman  and  otbers.   Judgment  of  dismissal, 

and  plaintiff  appeals    Affirmed. 

W.  H.  Holt  and  W.  S.  Harkins,  (or  appel- 
lant May  &  May  and  James  Ooble^  for  ap- 
pellees. 


NUNN,  a  J.  In  the  month  of  August, 
1880,  appellant  owned  about  600  acres  of 
land  on  Beaver  at  the  mouth  of  Clear  creek. 
On  the  date  above  named  he  made  a  convey- 
ance of  this  land  to  his  wife,  Juda  Newman, 
and  the  deed  appears  to  have  been  recorded 
in  the  month  of  August,  1891.  It  appears 
that  from  the  date  of  the  deed  appellant  and 
bis  wife  both  recognized  the  fact  that  she 
was  the  owner  of  the  land.  She  listed  It 
for  taxation  and  paid  the  taxes  thereon  until 
her  death  In  the  year  1896.  Some  years  aft- 
er the  death  of  his  first  wife  he  married 
again,  and  in  the  year  1899  Instituted  an  ac- 
tion against  the  children  of  his  first  wife, 
Juda  Newman,  to  set  aside  the  deed  he  made 
to  his  first  wife.  In  that  action  he  alleged 
as  ground  for  setting  aside  the  deed  that  he 
made  It  for  the  purpose  of  evading  the  pay- 
ment of  a  Judgment  which  he  supposed  would 
be  rendered  against  him.  The  court  sus- 
tained a  demurrer  to  that  petition,  and  he 
amended  by  striking  therefrom  the  allega- 
tion that  be  bad  made  the  deed  for  the  pur- 


pose of  evadtoff  the  payment  of  *  judgmentr 
and  alleged  that  he  made  It  In  consideration 
of  1100,  cash  In  hand  paid,  and  tbe  love  and* 
affection  he  had  for  her.  A  demurrer  was- 
sustained  to  the  petition  as  amended,  and. 
bis  action  dismissed  without  prejudice. 

In  the  year  1904  he  Instituted  this  action, 
for  the  same  ptirpose  (that  Is,  to  have  the 
deed  set  aside),  and  alleged  In  his  petition  as. 
a  reason  for  setting  it  aside  that  it  was  pro- 
cured from  him  by  the  fraud  and  misrepre- 
sentation of  his  first  wife,  Juda  Newman,, 
and  her  brother-in-law,  W.  H.  Stewart.  He 
did  not  allege  In  what  the  fraud  and  mis- 
representation consisted.  He  gave  his  depo- 
sition in  this  action,  but  did  not  intimate 
that  his  wife  or  her  brother-in-law,  Stewart, 
Induced  him  In  any  way  to  execute  the  deed, 
and  gave  as  his  reason  for  executing  the 
deed  that  there  was  a  state  of  lawlessness 
e:zi8tlng  on  Beaver  creek  at  the  date  of  the 
deed,  and  he  wanted  to  leave  that  communlty- 
and  go  to  another  state  because  he  thonght 
he  was  In  danger,  and  he  made  the  convey- 
ance to  her  80  that  she  might  be  able  to  sell 
and  convey  the  land  and  go  to  him  In  anoth- 
er state  when  he  had  selected  a  home  there. 

Appellant's  counsel  contend  that  the  deed 
was  never  delivered  to  his  wife,  Juda.  There 
is  much  proof  in  the  record  showing  that  he 
had  the  deed  recorded,  and  paid  the  record- 
Ing  fee,  with  the  knowledge  of  his  wife,  and 
that  she  accepted  the  deed,  and  that. they 
both  recognized  the  land  as  hers  so  long  ai» 
she  lived.  In  view  of  the  many  different 
statements  made  by  appellant  as  to  why  he 
conveyed  this  land,  as  to  what  the  consider- 
ation was,  and  the  length  of  time  which  bas 
elapsed  from  the  making  of  the  deed,  we  are 
of  the  opinion  that  the  lower  court  did  not 
err  In  dismissing  his  action. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  afllrmed. 


MUrXlNS  V.  DEES. 
(Court  of  Appeals  of  Kentucky.    Feb.  1.  1910.> 

1.  Minis  and  Minerals  ({  63*)  — Leases  — 
Tenant  fob  Years. 

An  agreement  by  which  plaintiff  leased  to- 
defendant  the  coal  on  certain  specified  land  and 
required  defendant  to  pay  plaintiff  one  cent 
royalty,  and  hold  the  lease  for  10  years,  unless 
he  failed  to  work  from  his  own  negligence,  for 
which  the  contract  should  be  canceled,  consti- 
tuted defendant  a  tenant  for  years. 

[Eid.  Note. — ^For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  i  172;  Dec.  Dig.  |  C3.*l 

2.  Mines   and    Minebam   (|  66*)— Leases— 
IiTPBOFEB  Mining— Waste. 

Where  defendant,  a  tenant  for  years  under 
a  mining  lease,  had  taken  out  no  coal  except 
what  he  obtained  by  drawing  tbe  ribs  or  sup- 
ports between  the  rooms  of  the  mine,  and  to- 
continue  this  would  have  rendered  the  mine 
useless,  such  mining  constituted  waste,  for 
which  the  landlord  could  cancel  the  lease,  under 
Ky.  St.  i  2S28  (Russell's  St.  i  291),  providlnr 
that  if  a  tenant  for  years  commits  waste  with- 
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<ont  special  license  in  writing,  lie  shall  lose  the 
■thing  wasted,  and  pay  treble  damages. 

[E^  Note.— For  other  cases,  see  Mines  and 
llineiato,  Cent  Dig.  H  185,  186;  Dea  Dig.  I 

Appeal  from  Circuit  Court,  Rockcastle 
County. 

"Not  to  be  officially  reported." 

Action  by  P.  M.  Deea  against  Cal.  Mulllns. 
■Judgment  for  plaintUT,  and  defendant  ap- 
i)eal8.    Affirmed. 

C  G.  WUliama,  for  appellant  Ik  W.  Beth- 
arum,  for  appellee. 

HOBSON,  J.  P.  H.  Dees  executed  to  CaL 
Vnlllns  th*  following  lease:  "December  8, 
1907.  LiTiBprton,  Kentucky.  Article  of  agree- 
.ment  made  and  entered  Into  between  P.  M. 
Deea,  of  the  flrat  part  and  Cal  MulUns,  of 
the  second  part;  P.  M.  Dees,  of  the  flrst  piut, 
^oea  this  day  lease  the  coal  on  the  farm 
known  as  the  Sambrook  land  that  said  Dees 
^toug^t  of  the  heirs.  Said  Mulllns  la  to  pay 
itbe  said  Dees  one  cent  royalty  for  same  and 
«aid  Mulllns  is  to  go  to  work  at  once  and  this 
contract  is  to  bold  for  ten  years  from  date, 
Qolees  said  Mnlllns  fails  to  work  from  his 
own  negligence,  for  which  this  contract  shall 
be  annulled  and  Toid."  On  December  2, 1906, 
Dees  brought  this  action  against  Mulllns  to 
cancel  the  lease,  charging  in  effect  that  he 
had  neglected  to  operate  the  mine  continu- 
ously; that  he  had  refused  to  pay  the  royalty, 
and  that  he  was  operating  the  mine  in  such 
a  way  as  to  destroy  it;  that  he  was  pulling 
-out  the  props  which  supported  the  roof,  and 
■drawing  the  ribs  to  such  an  extent  as  to  ren- 
•der  the  mine  useless.  MulUns  answered  the 
petition,  denying  its  allegations;  proof  was 
.taken,  and  on  final  hearing  the  court  granted 
-the  plaintlfT  the  reliet  sought  MulUns  ap- 
f)eals. 

The  proof  in  the  case  shows  conclusively 
that  Mullios  was  operating  the  mine  in  such 
a  way  as  to  ruin  It.  He  had  taken  out  no 
•coal  from  the  mine  except  that  which  he  ob- 
tained by  drawing  the  ribs  or  supports  be- 
tween the  rooms  of  the  mine.  He  had  t>egun 
at  the  back  of  the  mine,  and  was  doing  what 
Is  called  taking  out  the  stumps;  that  is,  be 
-was  taking  out  the  pillows  that  had  been 
left  between  the  rooms  to  hold  the. roof  up; 
and  when  he  had  done  this,  there  would  be 
not  enough  to  bold  up  the  roof;  the  result 
"being  that  the  slate  overhead  would  come 
'down,  rendering  it  Impossible  to  work  the 
mine  any  further,  and  also  causing  the  sur- 
face of  the  ground  above  to  settle  and  crack, 
thus  injuring  It  The  work  which  MulUns 
bad  done  is  shown,  not  only  by  the  witnesses 
introduced  on  behalf  of  the  plaintiff,  but 
there  is  little  contradiction  in  the  evidence. 
The  teatimony  for  MulUns,  when  read  care- 
fully, substantiates  the  testimony  taken  for 
tbe  plaintiff.    Section  2.^38,  Ky.  St  (RusseU's 


8t'  f  201),  provides:  "If  any  tenant  for  life 
or  years  shall  commit  waste  during  his  es- 
tate ot  term,  of  anything  belonging  to  the 
tenement  so  held,  without  special  iioense,  in 
writing,  so  to  do,  be  shaU  be  subject  to  an 
action  of  waste,  shall  lose  tbe  thing  wasted, 
and  pay  treble  the  amount  at  which  the 
waste  shall  be  assessed."  MulUns  was  a  ten- 
ant for  years;  he  had  plainly  committed 
waste.  The  thing  wasted  was  the  mine.  Tbe 
course  he  was  pursuing  would  soon  render  it 
absolutely  useless.  He  was  not  using  the 
mine  in  the  way  contemplated  by  his  lease, 
but  was  simply  misusing  and  destroying  the 
property. 
Judgment  affirmed. 


LIVINGSTON   COUNTY   BANE  T.   FIRST 
STATE  BANK. 

(Court  of  Appeals  of  Kentucky.    Feb.  4^  1910.) 

Sales  (J  68*)— Right  of  Buyeb. 

A  bank  puKhaaing  all  the  assets  and  prop- 
erty of  another  bank  which  might  be  on  hand 
on  a  designated  future  date  under  a  contract 
providing  that  the  selling  bank  in  addition  to 
the  price  should  have  all  Its  earnings  up  to  the 
day  before  the  designated  future  date  and  should 
continue  the  business  to  the  designated  future 
date  was  jtot  entitled  to  any  interest  received 
by  the  selling  bank  before  the  date  of  the  con- 
tract on  notes  or  bills  discounted  by  it  before 
that  date,  no  matter  when  such  notes  or  bills 
matured. 

[BSd.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  68.*] 

"To  be  officially  reported." 

On  petition  for  rehearing.    Overruled. 

For  former  opinion,  see  121  S.  W,  451. 

CARROLL,  J.  In  the  opinion  we  said: 
"And  giving  to  this  contract  such  construc- 
tion, our  conclusion  is  that  the  State  Bank 
was  entitled  to  receive  from  the  Livingston 
Bank  on  all  notes  and  bills  discounted  by  it 
after  November  1,  1906,  and  that  did  not 
mature  until  after  January  1,  1907,  that  pro- 
portionate part  of  the  Interest  that  was  col- 
lected or  received  by  tbe  Livingston  Bank 
for  the  time  between  January  1st  and  the 
maturity  of  the  notes." 

We  thought  this  language  made  it  clear 
that  the  State  Bank  was  only  entitled  to  in- 
terest oq  notes  and  bUls  discounted  by  tbe 
Livingston  Bank  after  November  Ist  But, 
that  there  may  be  no  possible  room  for 
doubt  we  now  add  tliat  the  State  Bank  is 
not  entitled  to  any  interest  or  discount  col- 
lected or  received  by  the  Livingston  Bank 
before  November  1st  on  notes  or  bills  dls^ 
counted  by  it  before  November  1,  1906,  no 
matter  when  suoh  notes  or  bUls  matured. 
These  bills  and  notes  the  State  Bank  knew 
the  condition  of  when  it  made  the  purchase. 

Petition  for  rehearing  overruled. 
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OBNTEAIi  KENTUCKY  TKAOTION  CO.  T. 

CHAPMAN. 
(Conrt  of  Appeals  of  KentacKy.    Feb.  2,  1910.) 

1.  CABBIEBS    (I   821*)— PASSSNGEBB— INBIBUO- 

noNB— Issues. 

In  an  action  against  a  street  car  company 
for  injuries  by  failing  to  give  a  passenger  suf- 
ficient time  to  alight,  an  instruction  that,  if 
the  employes  knew  plaintiff  was  attempting  to 
alight,  It  was  their  duty  to  give  her  a  reasonable 
time  to  do  so,  was  properly  given,  where  there 
was  some  evidence  authorizing  it. 

[EJd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  g  1332;   Dec  EHg.  8  321. •] 

2.  Cabbisbb  (I  308*)— Passenqebs— Case  Re- 

QUIBED — ^AUOHTIKO. 

Where  it  was  customary  for  passengers  to 
board  and  alight  from  a  street  car  at  a  certain 
point,  it  was  the  duty  of  the  street  car  em- 
ployes to  use  ordinary  care  to  protect  passengers 
alighting  there. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §8  1224r-1243 ;   Dec.  Dig.  {  303. •] 

8.   CaBBIKBS    (I    303*)— PASaENQEBS— DUTT    TO 

Pabsenqebb — Duty  is  Axiohtinq. 

Where  the  gate  on  the  left-hand  side  of  a 
street  car  should  have  been  closed  at  the  point 
a  passenger  got  o£F  on  that  side  to  prevent  pas- 
sengers from  getting  off  on  that  side,  if  the 
conductor  negligently  left  the  gate  open,  he  was 
bound  to  exercise  orainary  care  to  observe  both 
sides  of  the  car  to  protect  passengers  in  alight- 
ing. 

[Ed.  Note.— .For  other  cases,  see  Carriers, 
Cent.  Dig.  8i  1224r-1243;   Dec.  Dig.  f  308.*] 

4.  CaBBIEBB    (§    317*)— PABSENOEBBr-lNJTTBIKB 

—Actions— Adkibbionb  of  Evidence. 

In  an  action  for  Injuries  to  a  street  car 
passenger  by  failure  to  give  her  sufiSdent  time 
to  alight,  in  which  plaintiff  claimed  that  it  was 
usual  for  passengers  to  alight  at  the  point  at 
which  she  got  off,  evidence  was  admissible  to 
show  that  it  was  usual  for  passengers  to  board 
and  alight  from  cars  at  a  point  just  across  a 
railroad  track  from  the  point  where  plaintiff 
alighted  as  well. as  at  that  place,  as  tending  to 
show  knowledge  by  defendant's  emjployte  of  the 
custom  to  get  off  where  plaintiff  did. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  i  1303;   Dec  Dig.  |  317.»] 

5.  TBIAL  (f  252*)— iNSTBtrCTIONB— CONFOBMITY 

TO  Evidence. 

An  instruction  idioald  not  be  given  where 
there  is  no  evidence  upon  the  Issue  presented 
by  It. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  605,  690^12;   Dec.  Dig.  S  252.*] 

Appeal  from  Circuit  Court,  Woodford 
County. 

"Not  to  be  oflBclally  reported." 

Action  by  Georgia  Chapman  against  the 
Central  Kentucky  Traction  Company.  From 
a  Judgment  for  plaintiff,  defendant, appeals. 
Affirmed. 

Wallace  tc  Harris,  W.  O.  Davis,  Stoll  & 
Bush,  and  Morton,  Webb  &  Wilson,  for  ap- 
pellant Field  McLeod,  H.  A.  Scbobertb, 
and  Robt  B.  Franklin,  for  appellee. 

CARROLL^  J,  On  a  former  appeal  a  judg- 
ment in  favor  of  the  appellee  was  reversed. 
See  Central  Kentucky  Traction  Company  t. 
Cbapman,  113  S.  W.  438.  It  Is  agreed  that 
the  facts  on  this  appeal  are  substantially  the 


sttme  as  on  the  former^  atid  so  it  will  not  be 
necessary  to  state  them  in  this  opinion  as 
they  are  fully  set  out  In  the  other. 

In  the  former  opinion  it  was  said;  "If 
Water  street  was  a  regular  passenger  stop, 
or  If  passengers  were  In  the  habit  of  enter- 
ing or  leaving  appellant's  cars  at  that  point 
with  Its  knowledge,  then  It  must  be  held  to 
have  anticipated  that  appellee,  or  any  other 
passenger,  might  elect  to  leave  the  car  there 
on  this  occasion,  and  In  that  event  must 
have  used  the  utmost  of  care  for  their  safe- 
ty In  alighting  from  the  car.  If,  however. 
Water  street  was  not  a  regular  or  accnstMO- 
ed  passenger  stop,  appellant  was  not  bound 
to  anticipate  that  appellee  would  attempt  to 
leave  the  car  there,  although  she  had  h^ai 
carried  beyond  her  destination.  As  to  wbetb- 
er  Water  street  was  a  regular  or  accustomed 
passenger  stop  was  disputed  in  the  evidence. 
The  primary  questions  for  the  Jury  then 
were,  first,  was  Water  street  a  regular  stop- 
ping place  for  passengers,  or  where  passen- 
gers, with  knowledge  of  the  company,  were 
in  the  habit  of  entering  or  leaving  the  cars? 
If  it  was,  then  appellant's  servants  in  charge 
of  the  car  were  charged  with  the  duty  of 
looking  out  for  the  safety  of  passengers  at- 
tempting to  alight  there  when  the  car  stop- 
ped, and  before  stopped,  and  before  starting 
should  have  ascertained  whether  passengers 
desiring  to  leave  the  car  had  done  bo.  This 
phase  of  the  question  was  fairly  submitted 
to  the  jury  in  the  first  instruction  given. 
The  second  question  was:  If  Water  street 
was  not  a  regular  or  accustomed  passenger 
stop,  but  was  for  purely  precautionary  pur- 
poses, then  those  in  charge  of  the  car  had 
no  reason  to  suppose  that  passengers  would 
attempt  to  leave  It  at  that  point;  and,  un- 
less they  actually  knew  then  that  appellee 
was  so  attempting  to  do,  they  were  not  neg- 
ligent in  starting  the  car  without  ascertain- 
ing whether  she  had  alighted. 

In  the  second  instruction,  which  was 
doubtless  framed  to  present  the  second  phase 
of  the  case,  the  idea  just  expressed  was 
submitted,  but  with  the  addition  that  If 
those  in  charge  of  the  car  could,  with  ordi- 
nary care,  have  known  of  appellee's  purpose, 
they  were  bound  to  a  duty  to  look  out  for 
her  safety  as  well  as  if  they  in  fact  knew 
of  it  This  we  think  was  an  erroneous  con- 
ception of  the  carrier's  duty.  It  placed  It 
on  substantially  the  teme  footing  as  to  look- 
ing out  for  Its  passengers  at  places  where 
they  had  not  the  right  to  leave  its  cars,  and 
therefore  were  not  expected  to  attempt  to 
do  so,  as  where  they  had  such  right"  On 
this  trial  lost  time  as  an  element  of  damage 
was  omitted,  and  the  instructions  conformed 
literally  to  the  opinion  of  the  court  It  is 
said,  however,  that  there  was  no  evidence 
.upon  which  to  base  instruction  No.  2,  which, 
in  substance,  told  the  jury  that,  if  tb^  em- 
ployes in  charge  of  the  car  knew  that  ap- 
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pellee  was  ebdAaTorlttg  to  alight  tberefrom, 
It  was  tbelr  ddty  to  afford  her  reasonable 
<q>portanltT  to  do  ao  In  safety.  The  evi- 
dence upon  this  particular  point  Is  not  very 
satisfactory,  but,  as  there  was  some  evi- 
dence authorizing  this  Instruction,  it  was 
the  daty  of  the  court  to  have  submitted  this 
phase  of  the  case  to  the  Jury.  .  If  the  appel- 
lee's right  to  recover  depended  upon  the 
proposition  tliat  the  employes  knew  she  in- 
tended to  alight  from  the  car,  it  might  be 
seriously  questioned  if  the  evidence  upon 
this  Issue  would  be  sufficient  to  support  the 
verdict,  but  the  right  of  appellee  to  recover 
did  not  depend  upon  the  evidence  introduced 
upon  this  issue.  The  jury  were  also  in- 
Btmcted  In  conformity  with  the  former  opin- 
ion that  if  at  the  place  the  car  stopped  "it 
was  usual  and  customary  for  passengrers  to 
alight  during  such  stop  at  that  point,  and 
defendant's  employes  in  charge  of  suck  car 
knew  or  by  the  exercise  of  ordinary  care 
could  have  known  that  passengers  were 
alighting  from  such  car,  then  it  was  the 
duty  of  said  empIoy€a  then  in  charge  of  the 
car  to  keep  the  car  still  until  all  passen- 
gers who  desired  to  do  so  had  reasonable 
time  to  alight  therefrom."  The  evidence 
was  practically  uncontradicted  that  it  was 
usual  and  customary  for  passengers  to  get 
on  and  off  the  cars  at  this  stop.  It  was 
so  testified  by  the  employes  themselves. 
This  being  so,  it  was  their  duty  to  exercise 
ordinary  care  to  protect  people  getting  off 
the  car  at  this  place,  as  appellee  was.  It 
Is  true  the  conductor  says  he  would  have 
seen  her  getting  off  if  she  liad  left  the  car 
OD  the  rlgbt-Iiand  side,  as  he  was  noticing 
that  side  of  the  car,  but  that  he  did  not  see 
her  attempting  to  get  off  as  she  alighted  on 
the  left-hand  side.  On  this  occasion  it  ap- 
pears that  the  steps  on  both  sides  of  the  car 
were  open  and  unprotected,  although  the 
conductor  testifies  that  the  gate  on  the  left- 
hand  side  should  have  been  closed  to  pre- 
vent passengers  from  getting  off  'on  that 
side.  It  would  therefore  seem  that  If  the 
conductor  had  dosed  this  gate,  as  he  should 
have  done,  the  accident  would  probably  not 
have  happened,  as  It  is  likely  he  would  have 
seen  appellee  as  she  alighted  from  the  car 
on  the  right-hand  side.  But,  as  he  negli- 
gently left  the  gate  open,  it  was  his  duty  to 
have  exercised  ordinary  care  to  observe  both 
sides  of  the  car,  and  this  he  did  not  do. 

It  Is  also  assigned  as  error  that  witnesses 
over  the  objection  of  appellant  were  permit- 
ted to  say  that  it  was  usual  for  passengers 
to  get  on  and  off  the  cars  when  they  made  a 
safety  stop  on  the  other  side  of  the  railroad 
on  the  way  to  Tersallles;  and  the  argument 
is  made  that  the  fact  that  passengers  got  on 
and  off  the  cars  on  the  other  side  of  the  rail- 
road did  not  tend  to  show  it  was  usual  and 
customary  for  them  to  get  on  and  off  at  the 
place  appellee  was  hurt    The  two  points 


are  immediately  acfoes  the  railroad  tracks 
from  each  other — la  going  into  Lexington 
the  cars  made  a  safety  stop  on  one  side  of 
the  track,  abd  in  going  out  from  Lexington 
made  a  stop  on  the  other  side.  We  think 
evidence  that  passengers  were  in  the  habit 
of  getting  on  and  off  at  both  stops  was  com- 
petent to  illustrate  the  fact  that  the  persons 
in  charge  of  the  car  knew  or  must  have 
known  of  this  custom.  It  would  be  rather 
singular  to  say  that  the  employes  knew  that 
passengers  were  in  the  habit  of  getting  on 
and  off  on  one  side  of  the  railroad,  but  not 
on  the  other,  when  the  same  character  of 
stop  was  made  at  virtually  the  same  place. 

It  is  furth»  insisted  that  the  court  erred 
in  falling  to  instruct  the  Jury  "tliat  the  first 
and  paramount  duty  of  the  operators  of  the 
car  from  which  Mrs.  Chapman  fell  was  the 
protection  of  the  passengers  on  the  car  and 
its  crew,  and,  even  if  the  operators  could 
have  discovered  the  peril  of  Mrs.  Chapman, 
the  company  is  not  responsible  if  such  peril 
could  only  have  been  discovered  by  the  neg- 
lect or  faUure  to  observe  the  paramount 
duty  to  the  passengers  generally  and  the 
crew  of  the  car."  There  was  no  evidence 
whatever  authorizing  this  instruction.  In 
some  cases  it  might  be  proper  to  give  an 
instruction  on  this  subject,  but  there  was  no 
place  for  it  under  the  facts  shown  by  this 
record. 

A  careful  examination  of  the  record  con- 
vinces us  that  the  trial  was  free  from  error; 
and  the  Judgment  Is  affirmed. 


COBB'S  ADM'X  v.  LOUISVILLE  &  N.  R. 

CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  2,  1910.) 

1.  Railboads  (I  377*)— Pkbsohs  ow  Tbaok— . 
Care  Required. 

Though  trainmen  saw  a  person  on  a  track, 
they  could  assume  that  he  would  use  ordinary 
care  for  his  own  safety,  and  get  off  In  time  to 
prevent  injury,  and  owed  him  no  duty  until 
they  had  reason  to  believe  from  his  conduct 
that  he  did  not  know  his  peril,  after  which  they 
were  bound  to  exercise  all  reasonable  care  to 
avoid  injuring  him. 

[Ed.   Note.— For  other  cases,  see  Railroads, ' 
Cent.  Dig.  §  1280;    Dec.  Dig.  {  377.*] 

2.  Railboads  (J  376*)— Injubies  ok  Track— 

Neoligence. 

Decedent,  who  was  slightly  deaf,  was  struck 
by  a  passenger  train  while  walking  in  the  di- 
rection it  was  moving,  in  the  center  of  the  main 
track,  on  the  outskirts  of  a  small  country  vil- 
lage; the  track  at  that  point  being  straight 
and  slightly  downgrade.  When  the  train,  which 
was  mnning  from  12  to  20  miles  an  hour,  was 
within  600  feet  of  decedent,  the  danger  signal 
was  blown  loud  enough  to  be  heard  by  one  pay- 
ing attention,  and  almost  immediately  there- 
after the  emergency  brake  was  vigorously  ap- 
plied, and  the  train  came  to  a  stop  60  feet  after 
striking  decedent.  Held,  that  the  trainmen 
were-  not  negligent  in  operating  the  train  after 
discovering  decedent's  peril,  so  as  to  make  the 
company  liable  for  his  death. 

[EU.   Note.— For  other  cases,  see  Railroads; 
Cent.  Dig.  U  1275-1279;   Dec.  Dig.  f  87a*] 
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Appeal  from  Circuit  Court,  CtarlstUm  Coun- 
ty. . 

"Not  to  be  officially  reported." 

Action  by  West  Cobb's  Adminlfltratrlx 
against  the  Louisville  ft  Naabvllle  Railroad 
Company.  From  a  judgment  for  defendant 
upon  a  directed  verdict,  plaintiff  api)eal8. 
Affirmed. 

fleeter  &  Allensworth  and  R.  L.  Smith, 
for  appellant  Benjamin  D.  Warfield,  Joe 
McCarroll,  Chas.  H.  Busb,  and  S.  TC.  Trimble, 
for  appellee. 

liASSINO,  J.  Wblle  walking  along  the 
tnaln  track  of  the  LoulsTllIe  ft  Nashville 
Railroad  Company,  within  the  limits  of  the 
town  of  Crofton,  West  Cobb  was  struck  and 
Injured  by  a  north-bound  passenger  train. 
He  died  from  the  effects  of  these  Injuries  In 
a  few  days.  His  wife  quallfled  as  adminis- 
tratrix, and  brought  suit  against  the  railroad 
for  damages.  The  negligence  relied  upon 
was  the  failure  of  those  In  charge  Of  the  en- 
gine to  use  all  reasonable  care  to  avoid  in- 
juring deceased  after  his  peril  was  discover- 
ed, or  by  the  exercise  of  ordinary  care  could 
have  been  discovered.  The  company  denied 
liability,  and  pleaded  contributory  negligence. 

Crofton  is  a  country  village  of  less  than 
'300  Inhabitants.  Deceased  was  killed  in  the 
outskirts  of  the  town.  There  are  no  cross- 
ings over  the  railroad  near  the  place  where 
be  was  killed.  At  the  time  he  was  injured, 
tie  was  walking  along  the  center  of  the  track 
In  the  direction  In  which  the  train  was  go- 
ing. The  train  had  reduced  Its  customary 
epeed,  so  that,  when  It  reached  Crofton,  Its 
«peed  was  estimated  at  from  12  to  20  miles 
per  hour.  The  track  there  Is  perfectly 
«tralght  and  slightly  downgrade.  There  is 
41  path  between  the  main  track  and  the  pass- 
ing track,  and  also  a  wagonway  along  the 
bank  parallel  to  the  tracks.  The  people  Uv- 
<ng  in  that  end  of  town  used  the  railroad, 
the  path  between  the  tracks,  and  the  wagon- 
way  at  pleasure  in  passing.  A  freight  train 
was,  at  the  time  of  the  accident,  standing  on 
'tile  passing  track  waiting  for  the  passenger 
train  to  go  by.  It  was  making  some  noise 
t>y  letting  off  steam.  When  within  about 
600  feet  of  deceased,  the  danger  signal  on 
the  passenger  train  was  blown,  and  almost 
Immediately  thereafter  the  emergency  brake 
applied,  though  too  late  to  avoid  striking 
him.  The  train  was  brought  to  a  full  stop 
when  the  engine  had  passed  some  60  feet 
beyond  the  point  where  he  was  struck.  De- 
ceased was  slightly  deaf  In  one  ear.  Upon 
this  showing  the  trial  Judge  gave  a  perempto- 
ry instruction  to  find  for  the  defendant,  and 
of  this  ruling  the  plaintiff  complains. 

The  sole  question  in  the  case  is.  Did  those 
in  charge  of  the  train  see  plaintiff's  peril  In 
time  to  avoid  injuring  him,  or  could  they 
have  seen  it  by  the  exercise  of  ordinary  care? 
Deceased  had  no  connection  with  the  rail- 
road, and  no  business  on  the  track.    He  was 


a  trespasser.  It  la  admitted  that  the  train 
gave  all  the  signals  which  the  law  reqatred 
it  to  give  In  approaching  the  town,  and  It 
was  running  at  a  moderate  rate  of  speed. 
Although  those  in  charge  of  the  train  may 
have  seen  deceased  upon  the  trade,  they  ow- 
ed him  no  duty  until  they  discovered  hi* 
peril.  It  Is  possible  that  they  saw  him  for 
some  distance  before  the  danger  signal  was 
given,  which,  it  Is  agreed,  was  blown  about 
600  feet  before  he  was  struck,  and  it  is 
shown  beyond  question  that,  after  the  danger 
signal  was  given,  and  deceased  gave  no  heed 
to  its  warning,  the  emergency  brakes  were 
applied  in  an  effort  to  avoid  injuring  him. 
Even  though  those  in  charge  of  the  train 
saw  deceased  upon  the  trade,  as  it  may  be 
presumed  they  did,  they  had  a  right  to  ex- 
pect that  he  would  exercise  some  care  for 
his  own  safety,  and  would  get  off  in  time  to 
avoid  being  Injured  (Johnson's  Adm'r  v.  lu 
ft  N.  a  a  Co.,  01  Ky.  651,  25  S.  W.  754) ; 
and,  until  they  had  some  reason  to  believe 
from  the  conduct  of  deceased  that  he  was 
unconscious  of  the  peril  In  which  he  had 
placed  himself,  and  would  not  leave  the 
track,  the  company  owed  him  no  duty.  But 
as  soon  as  It  became  apparent  that  he  was 
in  danger  of  being  injured,  those  in  charge 
of  the  train  were  required  to  exercise  all  rea- 
sonable care  to  avoid  Injuring  blm.  If  they 
did  this,  the  company's  whole  duty  to  de- 
ceased was  discharged,  and  it  Is  not  responsi- 
ble for  his  Injury  and  consequent  death. 

Every  witness  who  has  testified  to  the  con- 
ditions as  they  existed  there  states  that  the 
danger  signal  given  by  this  train  was  a  very 
loud  signal — one  that  could  readily  be  heard, 
by  any  one  paying  any  attention,  above  the 
noise  made  by  the  freight  engine  on  the 
passing  track.  The  giving  of  this  signal  la 
the  first  evidence  that  those  in  charge  of 
the  train  had  discovered  decedent's  peril, 
and  this  warning  was  for  the  purpose  of  ad- 
vising hhn  of  his  danger.  Immedlatdy  that 
it  was  discovered  that  he  would  not  heed  this 
warning,  the  emergency  brake  was  applied, 
so  bard  that,  as  the  passenger  engine  passed 
the  freight  on  the  passing  track,  sparks  were 
flying  from  the  wheels,  caused  by  their  con- 
tact with  the  brakes.  About  these  facts 
there  is  no  dispute.  The  witnesses  differ 
slightly,  however.  In  their  testimony  as  to 
the  rate  of  speed  at  which  the  passenger 
train  was  moving,  their  testimony  varying 
from  12  to  20  miles  an  hour.  This  Is  the  on- 
ly evidence  in  the  case  upon  which  there  is 
any  conflict,  and  either  rate  is  reasonable. 
Hence  It  may  be  said  that  there  is  no  conflict 
in  the  testimony. 

These  facts,  as  brought  out  in  the  evidence, 
failed  to  show  that  those  In  charge  of  the 
train  were  guilty  of  any  negligence  whatever 
in  the  operation  of  the  train  after  they  dis- 
covered deceased's  peril ;  and,  this  being  so, 
the  trial  Judge  properly  instructed  the  jury 
to  find  for  the  defendant. 

Judgment  affirmed. 
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INDIANA  TIE  00.  ▼.  PHELPS. 
(Coart  of  Appeals  of  Kentucky.    Feb.  11,  1910.) 

1.  Sales  ({  200*)— Tbanbfzb  or  Trrut— In- 
spection. 

Where  a  bayer  agreed  to  inspect  and  le- 
ceive,  at  the  market  price  at  the  time  of  de- 
livery, all  railroad  cross-ties  the  seller  wonld 
place  upon  the  bank  of  a  certain  river,  the 
property  in  the  ties  would  not  pass  until  the 
ties  were  inspected,  received,  and  the  market 
price  agreed  on. 

[ESd.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  18  525-627 ;    Dec  Dig.  i  200.*] 

2.  Sales  (§  840*)  —  Bbeach  or  Oontbaot  — 
Remedt. 

Where  a  buyer  agreed  to  inspect  and  re- 
ceive, at  the  market  price  at  the  time  of  de- 
livery, all  railroad  cross-ties  the  seller  would 
place  upon  the  bank  of  a  certain  river,  and  the 
buyer  refused  to  live  up  to  its  contract,  and 
the  property  in  the  ties  still  remained  in  the 
seller,  his  remedy  was  an  action  for  damages 
for  breach  of  contract,  and  not  for  the  market 
price  of  the  ties. 

[E!d.  Note.— For  other  cases,  see  Sales,  Cent 
Dif.  I  »33;    Dec.  Dig.  {  340.*] 

8.  Sales  (|  384*)— Breach  or  Cortbact— 

MEAStTBE   OF   DaMAQES. 

In  an  action  for  breach  of  contract  to  In- 
spect and  receive  at  the  market  price  at  the 
time  of  delivery,  all  railroad  cross-ties  placed 
upon  the  bank  of  a  certain  river,  where  the  prop- 
erty in  the  ties  liad  not  passed,  the  measure  of 
damages  was  the  difference  in  the  market  price 
of  the  ties  at  the  time  the  buyer  received  notice 
that  they  bad  been  delivered  at  the  place  speci- 
fied and  the  market  price  the  seller  could  have 
■old  them  for  by  the  exercise  of  ordinary  care. 
[EU.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {{  1008,  1009;  Dec.  Dig.  {  384.*] 

Appeal  from  Circuit  Court,  l^utler  County. 

•'Not  to  be  ofiQcially  reported." 

Action  by  W.  D.  Phelps  against  the  Indiana 
Tie  Company.  Judgment  for  plaintiff,  and 
defendant  a];^>eai8.   Reversed  and  remanded. 

A.  Thatcher  and  W.  A.  Helm,  for  appellant 
N.  T.  Howard  and  O.  V.  WllUs,  for  appellee. 

NUNN,  0.  3.  Appellee  obtained  a  Judg- 
ment against  appellant  for  $525  as  damages 
for  the  alleged  violation  of  a  contract.  He 
alleged  the  contract  to  be.  In  substance,  that 
appellant  in  the  spring  of  1907  made  and  en- 
tered into  a  contract  with  him  whereby  It 
agreed  to  Inspect  and  receive,  at  the  market 
price  at  the  time  of  delivery,  all  railroad 
cross-ties  that  he  would  place  upon  the  bank 
of  Green  river  at  Threlkel  Landing ;  that  the 
contract  was  to  continue  during  the  year,  or 
until  appellant  notified  him  to  stop  manufac- 
turing ties  for  it;  that  he  furnished  appellant 
■ereral  thousand  ties  nnder  this  contract, 
which  It  paid  him  for;  that  during  the  month 
of  October,  1007,  appellant  notified  him  to 
cease  manufacturing  ties  under  the  contract, 
and  to  place  all  the  ties  he  had  prepared  a1t 
tlie  landing  for  the  market,  and  It  would  In- 
spect and  recelre  them  under  the  contract; 
that  in  oomplUmce  with  this  notice  he  ceased 
to  make  ties,  and  delivered  the  ones  he  had 
on  hand,  to  wit  1.680  beech  wood  and  153 
white  oak  ties,  all  of  which  were  6x8;  that 


the  market  price  of  sndi  ties  at  the  time  of 
delivery  was  36  cents  per  tie  for  the  beech 
wood  and  47  cents  per  tie  for  the  white  oak; 
that  appellant  promised  to  Inspect,  receive, 
and  pay  for  these  ties,  but  failed  to  do  so; 
that  after  about  three  weeks'  delay  it  refused 
to  receive  the  ties  at  all,  and  at  that  time  all 
other  tie  companies  had  ceased  to  buy  ties  on 
that  market,  on  account  of  the  money  panic, 
and  that  the  ties  could  not  be  sold  for  any 
price.  He  asked  Judgment  for  $647.  Appel- 
lant controverted  these  allegations  by  answer, 
and  alleged  that  appellee  could  have  sold 
the  ties,  at  the  time  it  refused  to  receive 
them,  at  the  price  of  82  cents  per  tie,  and  also 
alleged  that  It  had  made  a  final  settlement 
with  appellee.  In  the  month  of  November, 
1007,  of  all  demands  he  had  against  It.  The 
affirmative  allegations  of  the  answer  were 
controverted  of  record. 

Appellee  established  the  alleged  contract, 
and  the  failure  and  refusal  of  appellant  to 
Inspect  and  receive  the  ties,  as  alleged  by 
him,  by  a  preponderance  of  the  evidence.  He 
also  introduced  some  evidence  tending  to 
show  that  the  ties  at  the  landing  could  not 
have  been  sold  after  appellant  positively  re- 
fused to  receive  them.  It  appears  from  the 
record  that  appellee  testified  that  he  did  not 
sell,  nor  try  to  sell,  the  ties.  One  Rldgway, 
agent  for  appellant,  testified  that,  after  re- 
ceiving notice  from  his  employer  to  stop  buy- 
ing ties,  he  refused  to  receive  from  appellee 
the  ties,  tor  the  market  value  of  wlilcfa  this 
suit  was  instituted,  and  told  him  that  one 
Lane,  an  agent  for  Joyce  Watkins  Company, 
would  purchase  them  at  about  82  cents  a  tie. 
Lane  testified  that  he  would  have  taken  the 
ties  at  that  price  at  any  time  until  the  1st 
of  January,  1908,  if  he  had  known  that  they 
were  for  sale.  This  evidence  Is  uncontradict- 
ed. It  appears  that  aiq^ellee  bases  his  claim 
and  the  Jury  rendered  its  verdict  upon  the 
idea  that  the  delivery  of  the  ties  at  the  land- 
ing and  the  notice  to  appellant  of  such  deliv- 
ery was  a  complete  sale,  and  they  recognized 
it  as  passing  the  property  In  the  ties  to  ap- 
pellant, and  rendered  a  verdict  in  favor  of 
appellee  for  their  full  value  at  the  time  of 
the  refusal  by  appellant  to  accept  them.  This 
was  error.  According  to  the  petition  and  ap- 
pellee's evidence,  the  property  in  the  ties  had 
never  passed  to  appellant.  The  sale  was  In- 
complete. There  was  something  yet  to  be 
done  by  the  seller  and  buyer  before  the  title 
passed.  The  ties  were  to  be  inspected,  re- 
ceived, and  then  the  market  price  was  to  be 
determined  and  agreed  on  before  the  sale 
was  complete.  If  the  sale  bad  been  complete, 
appellee  could  have  treated  the  property  as 
appellant's,  and  recovered  Its  value  at  the 
then  market  price;  but,  the  sale  not  having 
been  completed,  the  property  had  not  passed 
to  appellant,  and  appellee's  remedy  was  to 
sue  for  damages  for  the  failure  of  appellant 
to  carry  out  its  part  of  the  contract 
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The  criterion  for  his  recovery  was  the  dif- 
ference In  the  market  price  of  the  ties  at  the 
time  appellant  received  notice  that  they  had 
been  placed  at  the  landing  on  the  river  and 
the  market  price  at  the  time  when  ai^ellee 
could  have  sold  them  by  the  exercise  of  ordi- 
nary care  and  attention.  The  title  was  still 
in  appellee,  and  he  should  not  have  permitted 
them  to  be  destroyed,  and  then  recover  of 
appellant  their  full  value.  If  by  a  reasonable 
effort  he  could  have  avoided  the  total  loss. 
The  court  seems  to  have  adopted,  In  part, 
this  view  In  the  instructions;  but  appellee 
and  the  Jury  seem  to  have  adopted  the  con- 
trary view.  In  view  of  these  principles,  and 
the  uncontradicted  evidence  referred  to,  In- 
troduced by  appellant,  It  Is  evident  the  ver- 
dict of  the  Jury  la  far  too  much  to  be  per- 
mitted to  stand.  On  another  trial  the  court 
win  Instruct  the  jury  as  above  Indicated,  if 
the  issues  are  the  same. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  reversed  and  remanded  for 
further  proceedings  consistent  herewith. 


CROWN  LUMBER  CO.  ▼.  McCOT. 
(Court  of  Appeals  of  Kentucky.    Feb.  11,  1910.) 

Advebsb  Possession  (§  101*)  —  Possession 
Undeb  Patent— Extent  of  Possession. 
Where  a  person  claiming  title  to  a  tract  of 
land  under  a  patent  Issued  in  1849  lived  on  an 
adjoining  tract,  he  was  in  possession  to  the  ex- 
tent of  bis  boundary,  and  his  possession  of  the 
lap  was  not  broken  by  a  settlement  of  others 
upon  land  ontside  his  boundaries  who  claimed 
the  land  under  a  patent  issued  in  1853. 

(Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  H  575-688;  Dec.  Dig.  { 
101.»] 

Appeal  from  Circuit  Court,  Lawrence 
County. 

"Not  to  be  offlcially  reported." 

Suit  by  the  Crown  Lumber  Company  against 
Peter  McCoy.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Sullivan  &  Stewart,  for  appellant  M.  C. 
Kirk,  M.  S.  Burns,  and  Wk  T.  Cain,  for  ap- 
pellee. 

HOBSON,  J.  The  Grown  Lumber  Com- 
pany brought  this  suit  against  Peter  McCoy 
to  recover  damages  for  the  cutting  of  certain 
timber  by  him  on  a  tract  of  25  acres  of  land 
in  Lawrence  county.  He  filed  an  answer  con- 
troverting its  title  to  the  land,  and  pleading 
title  In  those  under  whom  he  claimed.  The 
case  was  transferred  to  equity,  and  on  final 
hearing  the  circuit  court  dismissed  the  plain- 
tiff's petition,  and  it  appeals. 

The  plaintiff's  title  to  the  land  rests  on 
these  facts :  A  patent  was  Issued  to  William 
Borders  on  the  26th  day  of  May,  1853,  on  a 
survey  made  January  16,  1850,  for  2,000 
acres  of  land  which  includes  the  land  In  con- 
troversy. He  sold  his  patent  to  his  brother, 
Joseph  Borders,  who  sold  it  to  Robert  Mont- 


gom«7  on  Angnst  25,  1860;  and  he  In  1861 
placed  an  zg&at  in  possession  for  him  of  the 
boundary.  The  Crown  Lumber  Company 
holds  under  him,  and  it  and  those  under 
whom  It  claims  have  since  maintained  sucb 
possession. 

The  defendant's  title  Is  this:  A  patent  was 
Issued  to  John  Hlnkle  on  April  9,  1849,  on  a 
survey  made  June  10,  1848,  for  the  25  acres 
In  controversy.  Hlnkle  at  the  time  was  living 
on  a  60-acre  tract  which  adjoined  the  25-acre 
survey,  and  lived  there  for  many  years.  He 
afterwards  sold  the  BO-acre  tract  to  Joseph 
Borders,  and  Joseph  Borders  then  lived  there, 
and  the  agents  holding  for  Borders  and  bis 
vendees  also  lived  ther&  On  July  2,  1881, 
Hlnkle  by  an  indorsement  on  the  patent  for 
a  valuable  consideration  sold  the  land  to  J. 
S.  Patton,  but  did  not  make  him  a  deed.  Pat- 
ton  took  possession  of  the  land,  built  a  house 
on  it,  and  put  a  tenant  on  It  After  some 
years  he  sold  it  to  J.  M.  Hlnkle,  who  lived 
there  for  some  years  with  his  family.  J.  M. 
Hlnkle  died.  His  widow  continued  to  live 
on  the  land  for  a  while,  and  after  a  while 
married  again,  and  with  her  second  husband 
moved  from  the  land.  She  put  a  tenant  in 
the  house,  and  kept  possession  through  her- 
self and  tenants.  After  some  years  she  re- 
tamed  to  the  land.  In  the  meantime  John 
Hlnkie's  heirs  had  made  Patton  a  deed  and 
Patton  made  a  deed  to  his  vendee.  In  the 
year  1881  Joseph  Huffaker,  tmder  whom  the 
plaintiff  claims,  brought  a  suit  against  the 
Hlnkles  to  recover  the  land.  They  filed  an 
answer  in  which  they  set  up  the  patent  to 
John  Hlnkle  and  the  transfers  above  refer- 
red to.  After  the  answer  was  filed  that  ac- 
tion was  dismissed  without  prejudice,  and  no 
further  legal  steps  were  taken  until  Novem- 
ber 12,  1906,  when  this  suit  was  brought,  al- 
though the  vendees  of  Patton  were  in  pos- 
session of  the  land  and  holding  it  It  is  in- 
sisted for  the  plaintiff  that  no  title  was 
acquired  by  adverse  possession  by  the  defend- 
ant because  there  were  breaks  in  the  pos- 
session; that  is,  there  were  times  when 
there  was  no  tenant  on  the  land.  But,  if  this 
Is  true,  the  patent  to  John  Hlnkle  is  the 
older  title.  The  patent  is  not  only  the  older, 
but  was  made  on  an  older  survey.  The  older 
title  must  prevail,  unless  the  Crown  Lumber 
Company,  or  those  under  wh<Hn  it  claims, 
have  acquired  a  title  by  adverse  possession. 
We  do  not  flnd>  anything  in  the  record  to 
warrant  this  conclusion.  The  evidence  is 
clear  that  Hlnkle  claimed  the  land,  but  that 
Joseph  Borders  wanted  to  buy  it  from  him 
as  late  as  the  year  1870.  While  there  is  some 
proof  In  the  record  on  behalf  of  the  plaintiff 
to  the  effect  that  John  Hlnkle  sold  the  land 
to  Borders,  the  great  weight  of  the  evidence 
is  to  the  contrary.  The  evidence  as  to  the 
existence  of  snch  a  deed,  and  its  being  lost, 
Is  too  vague  to  overcome  the  positive  evi- 
dence by  a  nnmber  of  witnesses  shovring  that 
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Hlnkle  refused  to  sell  the  land  to  Borders, 
and  tbat  tbey  bad  a  quarrel  about  It  The 
weight  of  the  evidence  shows  that  the  agent 
who  had  charge  of  the  land  for  the  plalntift 
and  Its  vendors  recognized  the  right  of  Hln- 
kle  and  his  vendees  to  the  land,  acquies- 
ced In  Patton's  possession  of  It,  and  made  no 
claim  to  It  Hlnkle,  having  the  older  pa<tent, 
and  living  on  a  tract  which  adjoined  this  25 
acres,  was  hi  possession  to  the  extent  of  bis 
boundarr,  and  this  possession  by  him  was 
not  broken  by  a  settlement  of  those  claiming 
under  a  Junior  patent  outside  of  the  lap.  On 
the  whole  case  we  conclude  that  the  chancel- 
lor's judgment  Is  right  John  Hlnkle,  Jo- 
seph Borders,  J.  S.  Patton,  and  J.  M.  Hlnkle 
are  now  all  dead.  Others  have  passed  away 
who  were  concerned  In  these  matters  and 
knew  the  facts  as  to  the  title  to  the  land. 
Under  such  circumstances,  no  little  weight 
must  be  given  the  fact  that  Patton  took  pos- 
session of  the  land  openly,  and  built  upon  It 
after  his  purchase,  and  this  holding  was  con- 
tinued for  so  many  years  without  any  steps 
being  taken  except  the  bringing  of  the  suit 
In  1891,  which  was  dismissed  without  preju- 
dice when  the  defendant's  title  was  exhibit- 
ed. Equity  aids  the  vigilant ;  not  those  who 
sleep  upon  their  rights.  It  looks  with  sus- 
picion upon  claims  asserted  after  many  years 
when  the  parties  to  the  transaction  are  dead 
and  no  reasonable  excuse  Is  shown  for  the 
delay.  It  will  often  refuse  relief  where  the 
claim  is  not  barred  by  Ihnltatlon,  If  it  Is 
stale. 
Judgment  affirmed. 


HERNDON  V.  LOUISVILLD  NAT.  BANK- 
ING CO.  et  al. 

(C&nrt  of  Appeals  of  Kentadty.    Feb.  10,  1910.) 

1,  EviDERce  (I  91*)— Burden  o»  Psoor. 

Where  the  alle^tioDS  of  an  answer  and 
connterclaim  were  denied  b^  tbe  reply,  and  no 
proof  was  offered  to  establish  the  aefenses  set 
np  therein,  judgment  properly  went  against  de- 
fendant as  to  such  defenses. 

[Ed.  Note.— For  other  caaes,  see  Evidence, 
Cent  Dig.  I  113;   Dec.  Dig.  i  91.*] 

2.  Appeal  and  Bbbob  (f  653*)— Record— Nb- 
CESSirr  OF  Bill  of  Exceptions— Matters 
Copied  Into  Record. 

The  Supreme  Court  cannot  consider  error  in 
refusing  to  permit  an  amended  answer  to  be 
filed,  where  it  was  not  made  a  part  of  the  rec- 
ord by  order  of  court  or  bill  of  exceptions, 
though  it  was  copied  into  the  record. 

[Ed.  Note. — For  other  cases,  Bee  Appeal  and 
Error,  Cent  Dig.  |  24«1 ;   Dec.  Dig.  )  553.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  the  Columbia  Trust  Company,  as 
administrator,  against  Lamar  Hemdon,  the 
Louisville  National  Banlclng  Company,  and 
another  in  which  the  last-named  defendant  fil- 
ed a  cross-petition  against  Hemdon.    From 


a  Judgment  for  cross-petitioner,  cross-defend- 
ant appeals.    Affirmed. 

Lawrence  S.  Leopold,  for  appellant  Tyler 
Bamett  and  Bamett  &  Bamett,  for  appel- 
lees. 

OLAT,  C.  In  July,  1908,  Len  G.  Hemdon, 
St.,  died,  leaving  a  last  will  and  testament, 
by  which  he  devised  to  his  wife,  Lydia  Hem- 
don, for  and  during  her  natural  life,  all  his 
property.  Of  the  remainder  after  her  death 
he  devised  $7,000  to  his  son  Len  O.  Hemdon, 
Jr.,  and  directed  that  the  balance  be  equally 
divided  between  Len  G.  Hemdon,  Jr.,  and 
Lamar  Hemdon.  The  widow,  Lydia  Hem- 
don, renounced  the  provisions  of  her  bus- 
band's  will  and  elected  to  take  under  the 
statute.  Upon  the  probate  of  the  will  the 
Columbia  Trust  Company  was  appointed  and 
qualified  as  administrator  with  the  will  an- 
nexed. The  estate  left  by  Len  G.  Hemdon, 
St.,  consisted  of  personal  property  of  the 
value  of  about  $18,000  and  two  small  tracts 
of  land  worth  about  $4,200. 

In  the  year  1895  the  Louisville  National 
Banking  Company  obtained  Judgment  against 
Lamar  Hemdon,  one  of  the  testator's  sons, 
for  tbe  sum  of  $850,  with  6  per  cent  Interest 
thereon  from  July  25,  1893,  and  costs  of  $16.- 
80.  Execution  was  Issued  thereon  to  the 
sheriff  of  Jefferson  county  and  returned  "No 
property  found."  In  the  year  1896  the  Louis- 
ville National  Banking  Company  instituted  in 
the  Jefferson  circuit  court  an  action  to  en- 
force the  collection  of  said  Judgment  There- 
in certain  property  was  sought  to  be  subject- 
ed, but  other  claimants  established  a  better 
title  thereto.  Upon  the  probate  of  the  will 
of  Len  O.  Hemdon,  8r.,  and  tbe  qualification 
of  his  administrator  with  the  will  annexed, 
the  Louisville  National  Banking  Company 
had  issued  alias  orders  of  attachment  which 
were  served  on  the  Columbia  Trust  Company 
as  administrator  with  the  will  annexed  of 
Len  G.  Hemdon,  Sr.,  and  others  as  garnish- 
ees. These  orders  of  attachments  were  also 
levied  upon  two  tracts  of  land  which  passed 
under  the  will  of  Len  G.  Hemdon,  Sr. 

On  January  80,  1009,  the  Columbia  Trast 
Company,  as  administrator  with  the  will  an- 
nexed of  Len  O.  Hemdon,  Sr.,  and  Len  G. 
Hemdon,  Jr..  instituted  this  action  against 
Lamar  Hemdon,  L^dla  Hemdon,  and  the 
Louisville  National  Banking  Company,  for 
the  purpose  of  settling  the  estate  of  Len  G. 
Hemdon,  Sr.  Among  other  matters  set  up 
in  the  petition,  it  was  charged  that  the 
Louisville  National  Banking  Company  claim- 
ed a  lien  on  the  Interest  of  Lamar  Hemdon 
in  the  estate  devised  to  him.  In  this  action 
Lamar  Hemdon  was  proceeded  against  as  a 
nonresident  of  the  state.  On  February  10, 
1909,  the  Louisville  National  Banking  Com- 
pany filed  its  answer  and  counterclaim 
against  the  plaintiffs  below,  and  made  it  a 
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croBS-petltion  against  Lamar  Hemdon,  and 
set  up  the  yarloua  proceedings  by  wblch  it 
claimed  a  lien  upon  the  interest  of  Lamar 
Hemdon  in  the  estate  devised  to  him.  On 
April  16,  1909,  Lamar  Henidon  filed  his  an- 
swer and  counterclaim  against  the  Louisville 
National  Banking  Company,  in  which  he 
pleaded  that  he  was  a  person  with  a  family 
resident  In  this  commonwealth,  and  that  he 
had  none  of  the  articles  of  personalty  speci- 
fied in  the  statute,  and  therefore  claimed  ex- 
emptions to  the  amount  of  $280,  or  $40  for 
each  member  of  his  family,  numbering  sev- 
en in  all.  The  Louisville  National  Banking 
Company  filed  a  reply  controverting  each  and 
every  allegation  of  the  answer  and  counter- 
claim of  Lamar  Hemdon.  No  proof  was  tak- 
en by  Lamar  Hemdon,  and  the  court  proper- 
ly rejected  his  claim  of  exemptions.  There- 
after the  commissioner  filed  a  report  which 
showed  that  the  personal  property  of  the 
testator  was  exhausted  by  the  payment  of 
costs,  the  widow's  share,  and  the  portion  de- 
vised to  Len  G.  Hemdon,  Jr.  Lamar  Hem- 
don then  moved  to  be  allowed  exemptions 
out  of  the  proceeds  of  the  real  estate.  This 
motion  was  properly  overruled,  for  Lamar 
Hemdon  did  not  then  ofFer  any  proof  tend- 
ing to  establish  the  allegations  of  his  answer 
and  coimterclalm.  When  It  ai^eared  ttiat 
the  personal  property  bad  been  exhausted  as 
above  set  out,  Lamar  Hemdon  then  tendered 
an  amended  answer  setting  up  that  he  was  a 
housekeeper  with  a  family  resident  in  this 
state,  that  he  had  no  estate  of  any  kind  or 
homestead,  that  the  real  estate  devised  by 
the  testator  was  not  divisible,  and  that  he 
claimed  a  homestead  of  $1,000  in  the  pro- 
ceeds resulting  from  the  sale  thereof.  The 
chancellor  refused  to  permit  this  amended 
answer  to  be  filed.  Judgment  was  then  en- 
tered in  favor  of  the  Louisville  National 
Banking  Company.  From  this  Judgment  La- 
mar Hemdon  has  appealed. 

While  the  amended  answer  Is  copied  into 
the  record,  it  was  not  made  a  part  thereof 
either  by  order  of  court  or  bill  of  exceptions. 
That  being  the  ease,  we  cannot  consider  the 
amended  answer,  and  we  are  therefore  un- 
able to  pass  upon  Its  merits.  It  is  a  well- 
settled  rule  of  practice,  and  adhered  to  in  a 
l<Kig  line  of  decisions,  that  this  court  will 
not  consider  a  pleading  tendered  and  refus- 
ed, unless  such  pleading  is  made  a  part  of 
the  record  by  order  of  court  or  bill  of  excep- 
tions. Hortsman  v.  Covington  &  L.  R.  R.  Co., 
18  B.  Mon.  223 ;  Young  v.  Bennett,  7  Bash, 
474;  Nolan  V.  Feltman,  12  Bush,  119 ;  John- 
eon  V.  Miller,  13  S.  W.  879,  12  Ey.  Law  Rep. 
82;  Dehoney  v.  Bell,  30  8.  W.  400,  17  Ky. 
Law  Rep.  76. 

Being  unable  to  consider  appellant's  amend- 
ed answer,  for  the  reason  that  It  does  not 
constitute  any  part  of  the  record  In  this 
court.  It  follows  that  the  Judgment  must  be 
affirmed;   and  it  Is  so  ordered. 


CHESAPEAKE  &  O.  BY.  CO.  v.  HAWKINS. 

(Court  of  Appeals  of  Kentucky.    Feb.  4.  1910J 

1.  Rahaoads  (I  827*)— iRjUBixs  at  Cboss- 
IKOS— Cabk  Requibkd. 

The  law  does  not  reqaire  one  t«  stop,  look, 
and  listen  before  crossing  a  railroad  track,  but 
only  to  exercise  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent.  Dig.  U  1043-1056;   Dec.  Dig.  {  327.*] 

2.  RAtutoADS  (I  SSO*)— IirjxTRiES  AT  Cross- 

INGB  —  CONTRIBUTOKT    NKOLIOKNCE  —  QXTES- 
TI0N8  FOB  JUBT. 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, where  there  was  evidence  that  the  statutory 
signals  were  not  given  by  the  approacbinE  train, 
and  that  plaintiff  looked  and  listened  before  at- 
tempting to  cross  the  track,  whether  she  exercis- 
ed ordinary  care  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {|  1152-1192;  Dec.  Dig.  |  350.*] 

3.  Tbial  (S  139»)— Questions  of  Law  ob  o» 
Fact— Weight  or  Evidence. 

Whether  the  positive  testimony  of  witness- 
es that  signals  were  given  at  a  railroad  crossing 
outweighs  negative  testimony  that  witnesses  did 
not  hear  the  signals,  but  were  In  a  position 
where  they  could  have  heard  them  had  they  been 
given,  is  a  Question  of  weight  of  evidence  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  332-341 ;  Dec.  Dig.  i  139.*] 

4.  DaKAOBS   (I  216*)— INJUBIES  AT  CBOSSINOS 
— INSTBUCTIONS. 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, where  it  appeared  that  plaintiff  had  suffered 
considerably  up  to  the  time  of  trial,  and  there 
was  evidence  that  she  would  continue  to  do  so  for 
some  time,  and  that  her  injury  might  be  perma- 
nent, and  the  court  instructed  that  she  was  enti- 
tled to  recover  for  pain  she  had  already  suf- 
fered, and,  if  her  injury  was  permanent,  for 
pain  and  suffering  she  might  have  in  the  future, 
the  charge  was  not  erroneous  for  failure  to 
charge  that  she  was  entitled  to  recover  for  such 
future  suffering  as  it  was  reasonably  certain 
she  would  endure. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  a  548-556 ;   Dec.  Dig.  {  216.*] 

&  Appkal  and   Ekbob  ({  1073*)— Habicless 

ERBOB— JUDQICENT. 

In  an  action  against  two  railroad  compa- 
nies, where  the  court  instructed  a  finding  in  fa- 
vor of  one  of  them,  and  submitted  the  case  to 
the  jury  as  to  the  other,  and  the  jury  returned  a 
verdict  merely  for  plaintiff  in  a  specified  snm, 
the  error,  if  any,  of  the  court  in  entering  judg- 
ment dismissing  the  petition  as  to  the  first  com- 
pany, and  rendering  judgment  against  the  sec- 
ond company  on  the  verdict,  was  harmless,  since 
if  the  first  company  was  still  in  the  case  so  as 
to  make  the  verdict  applicable  to  both  compa- 
nies, and  require  Judgment  against  both  to  con- 
form thereto,  the  court  was  bound  to  set  aside 
the  verdict  and  judgment  as  to  the  first  com- 
pany, and  thus  would  have  left  the  Judgment 
against  the  other  as  it  stood. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !|  4240-^47;  Dea  Dig.  | 
1073.*] 

Appeal  from  Circuit  Court,  Shelby  County. 

"Not  to  be  officially  reported." 

Action  by  Elizabeth  Hawkins  against  the 
Chesapeake  &  Ohio  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 
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Jobn  T.  Shelby  and  WUlia  &  Todd,  for  ap- 
pellant Scott  &  Hamilton  and  Ralph  011- 
bert,  for  appellee. 

HOBSON,  J.  For  some  distance  between 
Cbrlstiansburg  and  ShelbyvlUe  the  pike  be- 
tween these  places  runs  parallel  with  the 
railway,  and  near  to  it  About  3%  miles 
east  of  ShelbyvlUe  a  pike  crosses  the  rail- 
way from  the  south,  and  Intersects  the  Gbrls- 
tlansburg  pike.  As  it  approaches  the  rail- 
way this  pike  comes  np  a  small  hill  or  rise 
In  the  ground.  On  January  26,  1008,  Eliza- 
beth Hawkins  and  her  husband  were  driving 
along  this  pike  abont  11  a.  m.  It  was  a 
cloudy,  drizzly  day,  and  they  were  In  a  top 
buggy  with  the  side  curtains  up.  Just  as 
they  reached  the  railway  the  horse  Jumped, 
and  the  west-bound  Chesapeake  &  Ohio  train 
shot  by  them,  taking  off  the  hind  wheels  of 
the  buggy.  Neither  Mrs.  Hawkins  nor  her 
husband  were  thrown  from  the  buggy,  but 
■be  was  thrown  violently  against  the  side 
and  front  of  the  buggy,  and  was  painfully 
bruised.  She  was  under  the  treatment  of 
a  physician  for  four  months,  and  suffered 
very  greatly.  She  brought  this  suit  to  re- 
cover for  her  injuries.  There  was  a  ver- 
dict and  judgment  in  her  favor  for  |1,500, 
and  the  railway  company  appeals. 

There  were  but  two  witnesses  introduced 
by  her  on  the  trial  as  to  the  collision.  She 
testified  that  when  they  were  about  45  feet 
from  the  track  they  stopped  and  listened 
and  looked  to  ascertain  If  a  train  was  com- 
ing, that,  seeing  and  hearing  nothing,  they 
then  drove  onto  the  track,  and  that  no  signal 
was  given  by  the  train  of  its  approach  to 
the  crossing.  The  track  walker  of  the  rail- 
way company  was  near  the  crossing  at  the 
time  the  train  came  up.  It  passed  him  not 
very  far  east  of  the  crossing.  He  testified 
that  there  was  one  short  blast  of  the  whistle 
when  the  train  was  about  one-half  mile  from 
the  crossing,  but  that  no  crossing  signals 
were  given  by  the  whistle,  and  he  did  not 
notice  whether  the  t>ell  was  rung  or  not. 
When  the  engineer  passed  him  he  was  look- 
ing out  of  the  window  at  him.  The  defend- 
ant Introduced  several  witnesses,  who  testi- 
fied that  the  regular  crossing  signals  were 
given.  It  also  introduced  proof  to  the  ef- 
fect that  from  the  point  where  the  plain- 
tiff said  they  stopped  the  buggy  there  was 
a  plain  view  of  the  railroad,  so  that  an  ap- 
proaching train  could  be  seen  three-fourths 
of  a  mile,  and  that  from  that  place  up  to 
the  crossing  the  approaching  train  could  be 
seen  for  one-half  mile.  It  is  earnestly  in- 
sisted for  the  railway  company  that  this 
proof  as  to  the  view  of  the  tralu  being  un- 
contradicted, the  Jury  should  have  been  in- 
structed to  find  for  the  defendant  It  has 
often  been  held  that  the  rule,  stop,  look,  lis- 
ten, does  not  obtain  in  this  state,  that  the 
traveler  must  use  ordinary  care,  and  that 
whether  be  uses  ordinary  care  is  usually  a 
question  for  the  Jury.    It  is  evident  from  the 


proof  that  If  the  plaintiff  was  as  near  the 
trade  as  she  thought  when  they  stopped, 
the  train  must  have  been  in  sight  But  they 
may  have  been  further  from  the  track  than 
she  Judged,  and,  although  they  looked,  they 
may  not  have  looked  as  far  up  the  track  as 
one  could  have  seen.  When  they  stopped 
and  listened  they  had  a  right  to  presume 
that  the  statutory  signals  of  the  approach 
of  the  train  to  the  crossing  would  be  given, 
and  under  the  rule  we  have  frequently  laid 
down  the  question  whether  there  was  ordi- 
nary care  on  ber  part  was  for  the  Jury.  L. 
&  N.  R.  E.  Cow  v.  Clark,  105  Ky.  571,  40  S. 
W.  323,  20  Ky.  Law  Rep.  1375:  C.  &  O.  R. 
R.  Co.  V.  Vaugban,  97  S.  W.  774,  30  Ky.  Law 
Rep.  215;  C.  &  O.  R.  R.  Co.  y.  Wilson,  102 
S.  W.  810,  31  Ky.  Law  Rep.  500. 

In  I*  &  N.  R.  R.  Co.  T.  Taylor,  104  S.  W. 
776,  31  Ky.  Law  Rep.  1144,  the  court  said: 
"This  court  has  time  and  again  declined  to 
adopt  the  rule  which  Imposes  all  the  care  on 
the  traveler  and  none  on  the  railroad  com- 
pany at  highway  crossings.  If  the  traveler 
on  the  highway  falls  to  use  ordinary  care 
for  his  own  safety  either  from  misapprehen- 
sion, inadvertence,  or  mistake,  he  does  not 
thereby  become  a  trespasser,  or  forfeit  that 
protection  which  the  law  throws  around  hu- 
man life.  In  such  a  case  he  may  not  recover 
for  his  injury  unless  after  his  peril  was  dis- 
covered, or  by  ordinary  care  should  have 
been  discovered,  by  those  in  charge  of  the 
train,  the  injury  to  him  might,  by  ordinary 
care,  have  been  averted.  The  law  requires 
that  those  in  charge  <^  the  train  shall  give 
adequate  notice  of  its  approach  to  the  cross- 
ing, and  exercise  ordinary  care  by  maintain- ' 
tng  a  lookout  for  the  safety  of  persons  on 
the  crossing.  It  requires  of  the  traveler 
over  the  crossing  to  exercise  ordinary  care 
to  learn  of  the.  coming  of  the  train  and  keep 
out  of  its  way.  The  sacredness  of  human 
life  requires  that  the  duty  thus  imposed  up- 
on both  parties  should  not  be  relaxed,  and 
that  the  railroad  company  should  not  be  al- 
lowed with  impunity  to  sacrifice  human  life 
by  tlie  dangerous  instrumentalities  used  by 
it,  when  this  might  have  been  avoided  had 
it  exercised  proper  core.  A  rapidly  moving 
train  Is  a  source  of  deadly  peril  to  the  trav- 
elers on  the  highway,  and  those  who  use  a 
thing  of  so  much  danger  to  human  life  can- 
not be  acquitted  of  responsibility,  although 
the  person  injured  failed  to  use  ordinary 
care  for  his  own  safety,  if  notwithstanding 
this  the  injury  might  have  been  averted  by 
proper  care  on  their  part.  In  the  case  at 
bar,  if  proper  notice  of  the  approach  of  the 
train  had  been  given,  or  if  the  engineer  had 
been  maintaining  a  lookout,  or  if  the  wagon 
had  had  another  second  to  clear  the  ti-ack, 
the  death  of  the  intestate  might  have  been 
avoided." 

It  is  insisted  that  the  verdict  is  against 
the  evidence,  as  the  proof  for  the  plaintiff 
is  negative  in  character,  while  that  for  the 
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defendant  Is  affirmative.  We  have  steadily 
refused  to  disturb  verdicts  on  tbls  ground; 
for  the  reason  that,  after  ail,  the  question 
turns  on  the  credibility  of  the  witnesses, 
their  means  of  knowledge,  and,  like  other 
questions  depending  on  a  number  of  cir- 
cumstances, should  be  left  to  the  Jury.  I<. 
&  N.  R.  R.  Co.  V.  Brown,  113  S.  W.  466; 
L.  &  N.  R.  B.  Co.  T.  O'Nan,  119  S.  W.  1192. 

There  was  evidence  on  behalf  of  the  plain- 
tiff to  the  effect  that  she  was  sufFering  from 
concussion  of  the  spine,  and  that  her  suf- 
ferings had  been  acute  from  the  time  of 
the  injury  up  to  the  trial,  which  was  had 
a  year  afterward.  Her  physician  testified 
that  her  condition  might  be  permanent; 
that  he  could  not  say  positively  that  it 
would  be  permanent,  but  bis  Judgment  was 
that  it  would  be.  The  court  In  defining  the 
measure  of  damages  told  the  Jury  that  If 
they  found  for  the  plaintiff,  they  should  find 
for  her  "such  sum  in  damages  as  will  rea- 
sonably compensate  her  for  the  physical  and 
mental  pain  suffered  by  her,  if  any  proven, 
and  if  the  Jury  believe  from  the  evidence 
that  the  injury  to  the  plaintiff.  If  any,  is 
permanent,  It  should  find  for  the  plaintiff 
such  sum  In  damages  as  will  reasonably 
compensate  her  for  any  suffering  she  may 
hereafter  endure  as  a  result  of  said  injury, 
If  any  proven,  not  to  exceed  in  all  $10,000, 
the  amount  claimed  In  the  petition."  The 
defendant  complains  of  the  instruction  be- 
cause the  court  did  not  tell  the  Jury  that 
they  might  find  for  such  future  suffering  as 
it  was  reasonably  certain  the  plaintiff  would 
endure.  The  plaintiff  was  entitled  to  re- 
cover for  her  future  suffering,  although  her 
Injury  was  not  permanent  The  court  re- 
quired the  Jury  to  believe  that  her  injury  was 
permanent  before  they  were  allowed  to  find 
anything  for  future  suffering.  If  the  con- 
cussion of  the  spine  was  permanent,  then 
manifestly  it  was  reasonably  certain  that 
she  would  suffer  In  future.  She  had  suffer- 
ed up  to  the  trial,  according  to  the  evidence, 
and  there  was  nothing  in  her  condition  then 
to  Indicate  a  change  from  wnat  It  had  been 
for  several  months.  We  do  not  see,  there- 
fore, that  if  the  court  had  used  the  words 
"any  suffering  It  is  reasonably  certain  she 
may  hereafter  endure,"  it  would  in  any  wise 
have  affected  the  result 

At  the  conclusion  of  all  the  evidence  the 
conrt  instructed  the  Jury  peremptorily  to 
find  for  the  I>oul8Tllle  &  Nashville  Railway 
Comi>any,  and  submitted  the  case  to  the 
Jury  as  to  the  ChesapeaKe  &  Ohio  Railway 
Company.  The  Jury  returned  the  following 
verdict:  "We  the  Jury  find  for  the  plaintiff 
the  sum  of  |1,500."  On  the  verdict  the 
conrt  entered  a  Judgment  against  the  Chesa- 
peake &  Ohio  Railway  Company  for  $1,500, 
and  also  entered  a  Judgment  dismissing  the 
petition   as  to   the  Louisville   &   NasbTlUe 


Railway  Company,  with  costs.  Of  this  the 
Chesapeake  &  Ohio  Railway  Company  com- 
plains on  the  ground  that  the  Judgmeit  does 
not  follow  the  verdict  Toe  court  evident- 
ly treated  the  case  at  an  end  as  to  the 
I/oulsTllle  &  Nashville  Railway  Company  aft- 
er he  instructed  the  Jury  peremptorily  to 
find  for  it,  and  considered  that  the  case  was 
only  submitted  to  the  Jury  as  to  the  Ches- 
apeake &  Ohio  Railway  Company.  But  If  he 
was  in  «Tor  in  this,  and  should  have  enter- 
ed a  Judgment  against  both  of  the  defend- 
ants upon  the  verdict  of  the  Jury,  still  It 
would  manifestly  have  been  his  duty  to  set 
aside  the  verdict  and  Judgment  as  to  the 
Louisville  &  Nashville  Railway  Company, 
and  this  would  have  left  the  Judgment 
against  the  Chesapeake  &  Ohio  Railway 
Company  precisely  as  It  stands  now.  We 
are  therefore  unable  to  see  that  It  was  in 
any  wise  prejudiced  by  the  form  of  the  pro- 
ceedings. 
Judgment  affirmed. 


COOK  et  aL  v.  DOWN. 
(Court  of  Appeals  of  Kentucky.    Feb.  2,  1910.) 
Easements  (J  61*)  —  Pbkscbiption  —  Sum- 

CIENCT  or  BVIDENCK. 

Elvidence  held  to  suEtain  a  finding  that  the 
use  of  an  easement  in  a  passway  from  plaintiff** 
farm  to  a  public  road  was  adverse  and  not  per- 
missive. 

[E)d.  Note.— For  other  cases,  see  Easements, 
Dec.  Dig.  i  «!.*] 

Appeal  from  Circuit  Court,  Owen  County. 

"Not  to  be  officially  reported." 

Action  by  W.  N.  Down  against  T.  M.  Cook 
and  another.  Judgment  for  plaintiff,  and 
defendants   appeal.     Affirmed. 

John  W.  Douglas,  for  appellants.  H.  W. 
Alexander  and  J.  O.  Vallandingham,  for  ap- 
pellee. 

BABKBR,  3.  The  appellee,  W.  N.  Down, 
owns  a  farm  in  Owen  county,  Ky.  Between 
his  place  and  the  public  road  He  the  farms 
of  appellants,  Cook  and  Ingram.  The  ques- 
tion for  adjudication  arising  upon  this  rec- 
ord Is  whether  a  passway  or  lane  leading 
from  Down's  property  to  the  public  road  is 
or  not  a  public  easement ;  or,  If  it  be  not  a 
public  easement  whether  appellee  Down  has 
a  right  of  easement  over  the  passway.  That 
there  is  a  passway,  which  has  been  used  by 
the  public,  and  especially  by  those  persons 
owning  farms  back  of  the  lands  of  Cook  and 
Ingram  for  some  50  or  60  years,  is  not  ques- 
tioned; but  appellants,  Cook  and  Ingram, 
claiming  that  the  right  to  use  the  passway 
In  question  is  and  has  always  l>een  merely 
permissive,  have  obstructed  It  by  cross- 
fencing,  and  thus  prevented  Down  going 
from  his  farm  to  the  public  road  over  it 
Claiming   that    this    interference    with    his 
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rigfat  of  easement  was  In  contravention  of 
bis  legal  rlglits,  Down  Instituted  this  action 
for  a  mandatory  injunction  against  appel- 
lants, requiring  them  to  move  the  fence  they 
bnllt  across  the  passway,  and  for  an  order 
of  Injunction,  prohibiting  them  from  ever 
again  Interfering  with  his  right  of  Ingress 
and  egress  to  his  farm  over  the  passway. 
The  subjoined  map  shows  the  situation : 


for  more  than  IS  yean  last  past,  dalm  that 
this  use  was  permissive  and  not  adverse. 
Whether  the  use  was  permissive  or  adverse 
is  the  question  for  adjudication. 

The  testimony  of  a  large  n-umber  of  wit- 
nesses was  adduced  upon  the  trial  of  the 
disputed  question.  It  would  serve  no  us^ 
ful  purpose  to  reproduce  it,  even  in  outline, 
here.     Like  the  evidence  in  most  qnestiona 


The  passway  in  question,  marked  "Path- 
way in  Dispute,"  is  between  figures  1  and  2 
upon  the  plat,  and  lies  along  the  line  di- 
viding the  lands  of  Ingram  and  Cook,  being 
partially  upon  both.  Appellee,  Down,  claims 
a  right  of  easement  In  the  passway  in  him- 
self and  the  public  by  adverse  user  under 
daim  of  right  for  more  than  15  years  next 
before  the  institution  of  this  action.  As 
said  before,  the  appellants,  while  conceding 
the  actual  use  of  the  passway  by  the  public 


of  disputed  passways,  it  is  very  conflicting; 
but  certainly  It  cannot  be  successfully  con- 
tended upon  the  part  of  appellants  that  there 
was  not  quite  a  number  of  witnesses  whose 
testimony  conduced  to  show  that  the  pass- 
way  has  been  used  as  a  matter  of  right,  and 
not  by  permission,  for  a  very  long  time — 
some  of  the  witnesses  putting  it  at  50  years, 
and  all  at  more  than  15  years — next  before 
the  Institution  of  the  action.  It  may  be  con- 
ceded  that  there  was  much  testimony   in 
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behalf  of  the  appellants  (defendants  below) 
showing  that  the  use  of  the  passway  was 
permissive  and  not  adverse;  but,  while  It 
may  be  that  the  testimony  of  the  witnesses 
on  the  disputed  question  was  not  over- 
whelmingly In  favor  of  the  appellee,  there 
la  one  physical  fact  In  connection  with  the 
case  which  constrains  us  to  believe  that  the 
truth  of  the  question  In  Issue  is  with  him. 
The  farm  of  appellee  would  be  nearly  worth- 
less, or  certainly  very  greatly  diminished  in 
value,  without  the  right  to  the  easement  in 
question;  and  It  is  hardly  believable  that 
any  sensible  man  would  have  ever  purchased 
the  farm  without  one  practical  way  to  get 
to  the  public  road. 

In  addition  to  this,  the  chancellor,  who  is 
familiar,  doubtless,  with  the  locus  In  quo, 
who  knows,  perhaps,  the  witnesses,  and  Is 
better  able  to  judge  of  the  value  of  their 
testimony  than  are  we,  decided  the  question 
In  favor  of  Down,  and  we  see  no  good  rea- 
son for  violating  our  rule  to  give  great 
weight  to  the  decision  of  the  trial  court  on 
disputed  questions  of  fact  We  are  not  will- 
ing to  strain  a  point  to  enable  the  appel- 
lants to  cut  off  appellee's  right  of  ingress 
and  egress  to  and  from  his  farm;  and, 
while  it  may  be  conceded  that  the  question 
before  us  Is  not  free  from  doubt,  yet  we  be- 
lieve that  justice  will  more  certainly  be 
done  by  holding  with  the  chancellor  than 
by  reversing  his  judgment 

Therefore  the  judgment  la  affirmed. 


KENTUCKY  LIGHT  *  POWER  CO.  T. 

JAMBS  H.  WILLIAMS  &  CO. 

(Court  of  Appeals  of  Kentucky.    Feb.  4,  1910.) 

1.  MuincIPAI,  CORPOBATIONS   (I  867*)   —  IN- 

OEBTEDNES*— Submission  to  Votebs — Con- 

STBUCTION  of  CONSTITUTION. 

A  two-thirds  majority  of  those  voting  at  an 
election  is  a  sufficient  compliance  with  Const.  | 
l57,  providing  that  no  manicipality  shall  become 
indebted  in  any  year  beyond  the  income  for  that 
year,  without  the  assent  of  two-thirds  of  the 
voters  thereof  voting  at  an  election  for  that  pur^ 
pose. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1841;  Dec.  Dig.  { 
867.*] 

2.  MuNicrPAi,  CoBPOBATioNS  (I  112*)— Title 
—Single  Subject  Expressed  in  Title— 
Construction  op  Constitution. 

Const.  !  51,  providing  that  no  law  enacted 
by  the  General  Assembly  shall  relate  to  more 
than  one  subject,  which  shall  be  expressed  in 
the  title,  applies  only  to  laws  enacted  by  the 
General  Assembly,  and  not  to  municipal  ordi- 
nances. 

[Ed.  Note. — For  other  cases,  »ee  Municipal 
Corporations,  Cent  Dig.  SI  258-262 ;  Dec.  Dig. 
S  112.*] 

3.  Municipal  Corporations  (|  112*)— Cities 
OF  Fifth  Class— Ordinances. 

There  is  no  provision  in  the  charter  of  d- 
ties  of  the  fifth  class  requiring  ordinances  to 
embrace  but  one  subject  to  be  expressed  in  the 
title. 

[Ed.  Note.— For  other  casos.  see  Municipal 
Corporations,  Dec.  Dig.  {  112.*] 


4.  Municipal  Cobpobations  (|  112*)  —  In- 
debtedness—Submission to  Votebb— Sin- 
gle Subject. 

An  ordinance  providing  for  a  submission  to 
the  voters  of  the  question  whether  the  city 
should  issne  $12,600  worth  of  bonds  for  a  sew- 
erage system,  and  that  any  balance  that  might 
remain  of  the  proceeds  of  the  Irands  after  con- 
structing the  sewers  should  be  used  for  mac- 
adamizing of  streets,  provided  for  the  submis- 
sion of  but  a  single  subject,  viz.,  the  issuance  of 
city  bonds  to  the  amount  of  $12^000  and  the 
consequent  incurring  of  an  indebtedness  by  the 
city  therefor ;  the  use  of  any  residue  for  paving 
being  permissible  without  any  provision  there- 
for in  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  259;    Dec.  Dig.  i 

Appeal  from  Circuit  Court,  Ohio  County. 

"Not  to  be  officially  reported." 

Action  by  the  Kentucky  Light  &  Power 
Company  against  James  H.  Williams  & 
Co.  Judgment,  of  dismissal,  and  plaintiff  ap- 
peals.   Affirmed. 

Heavrln  &  Woodward,  for  appellant  Glenn 
&  Slmmerman,  for  appellee. 

SETTLEi,  J.  In  this  action  the  appellant, 
Kentucky  Light  &  Power  Company,  a  tax- 
payer of  the  city  of  Hartford,  sought  to  en- 
join the  mayor  and  board  of  council  of  that 
city  from  Issuing  and  putting  on  the  mar- 
ket $12,600  of  bonds  for  the  constraction  of 
a  system  of  sewerage  in  that  city.  The  cir- 
cuit court  refused  to  grant  the  Injunction 
and  dismissed  the  action,  and  from  that 
judgment  appellant  prosecutes  this   appeal. 

It  appears  from  the  record  that  the  board 
of  council  by  ordinance  and  after  due  no- 
tice caused  to  be  held  an  election  at  which 
the  sense  of  the  voters  of  the  municipality 
was  taken  as  to  whether  the  bonds  In  ques- 
tion should  be  Issued  and  sold,  and  that 
the  election  resulted  in  the  approval  of  the 
proposition;  more  than  two-thirds  of  the 
votes  cast  favoring  It  The  grounds  of  ob- 
jection to  the  issue  of  the  bonds  urged  In 
the  petition  were:  (1)  That  the  proposition 
did  not  carry  by  the  requisite  two-thirds 
majority  as  provided  by  section  157,  Const; 
(2)  that  the  ordinance  submitting  the  qnes- 
tlon  of  the  issue  of  the  bonds  and  the  call- 
ing of  the  election  was  passed  at  a  called 
meeting  of  the  dty  council  (3);  that  the  is- 
sue and  sale  of  the  bonds,  together  with 
the  previously  existing  liabilities  of  the 
city  of  Hartford,  would  create  an  Indebted- 
ness exceeding  3  per  cent  of  the  value  of 
the  taxable  property  of  the  city.  In  violation 
of  section  158  of  the  Constitution,  and  re- 
quire a  rate  of  taxation,  exclusive  of  the 
school  tax,  that  will  exceed  75  cents  on  each 
$100  worth  of  taxable  property  in  the  city 
of  Hartford;  (4)  that  the  ordinance  provid- 
ing for  the  issual  of  bonds  for  constructing 
sewers  also  provides  that  what  shall  be  left 
of  their  proceeds  after  sewer  construction 
shall  be  applied  to  macadamizing  the  streets 
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of  tbe  city,  vblcb  makes  It  relate  to  more 
than  one  sabject,  and  therefore  vlolattve  of 
section  61  of  the  Couatltutlon. 

Counsel  for  appellant  frankly  admit  that 
the  first,  second,  and  third  objections  to  the 
ordinance  and  bond  issue  are  without  merit, 
because  completely  refuted  by  the  answer, 
copies  of  the  ordinance,  and  election  returns 
filed  therewith,  and  also  tbe  depositions  tak- 
en in  support  of  the  averments  of  tbe  an- 
swer as  to  tbe  validity  of  the  ordinance  and 
election.  Further  reference  in  the  opinion 
to  these  objections  will  therefore  be  unnec- 
essary, except  to  say  that,  as  to  the  first, 
this  court,  in  Belknap  v.  City  of  Louisville, 
89  Ky.  474,  36  8.  W.  1118,  18  Ky.  Law  Rep. 
813,  34  U  R.  A.  256,  58  Am.  St  Rep.  478, 
and  Montgomery  Fiscal  Court  v.  Trimble, 
104  Ky.  629,  47  8.  W.  773,  20  Ky.  Law  Rep. 
827,  42  L.  R.  A.  738,  held  that  a  two-thirds 
majority  of  those  voting  at  such  an  election 
is  a  sufficient  compliance  with  the  provi- 
sions of  section  157  of  the  Constitution. 

The  fourth  objection  cannot  be  sustained. 
Section  51  of  the  Constitution,  which  pro- 
vides, in  part,  that  "no  law  enacted  by  the 
General  Assembly  shall  relate  to  more  than 
one  subject,  and  that  shall  be  expressed  in 
the  title,"  was,  -  as  Is  obvtous  from  its  lan- 
guage, intended  to  apply  alone  to  laws  en- 
acted by  the  General  Assembly,  and  such 
was  the  necessary  construction  given  it  by 
this  court  in  the  case  of  Toggles  v.  Com- 
monwealth, for  Use,  etc.,  lOO  8.  W.  235,  80 
Ky.  Rep.  Vaw  1071,  in  the  opinion  of  which 
It  is  said:  "This  s^on  (51)  of  tbe  Consti- 
tution is  by  its  terms  confined  to  laws  en- 
acted by  the  General  Assembly,  and  can- 
not be  extended  by  implication  or  inference 
to  embrace  ordinances  adopted  by  a  city 
council.  Tbe  Legislature  might  provide  in 
the  charter  or  acts  of  incorporation  that  tbe 
subject-matter  of  ordinances  should  be  ex- 
pressed In  tbe  title,  as  was  done  in  the  char- 
ter of  first  and  second  class  cities  (sections 
2777  and  3059,  Ky.  St  [Russell's  St  g|  565, 
1043]);  but  in  the  charter  of  cities  of  the 
fourth  class  we  find  no  provision  of  this 
kind."  We  may  add  that  no  such  provision 
Is  to  be  found  in  tbe  charter  of  cities  of  the 
fifth  class,  to  which  tbe  city  of  Hartford  be- 
longs. 

Nor  is  it  true  that  the  validity  of  the  or- 
dinance In  question  is  afCected  because  it 
provides  that  any  balance  that  may  remain 
of  the  proceeds  of  the  bonds,  after  construct- 
ing sewers  for  tbe  city,  shall  be  used  for 
macadamizing  its  streets.  It  would  be  prac- 
tically impossible  for  a  city  to  determine,  in 
advance  of  a  I>ond  election  or  issue  for  a 
legitimate  public  improvement,  its  exact  cost, 
and,  besides,  the  improvement  of  its  streets 
is  as  essential  to  the  prosperity  of  a  city 
and  tbe  health  and  comfort  of  its  inhabit- 
ants as  ere  sewers.    In  tbe  case  of  City  of 


Louisville  T.  Board  of  Park  Commissioners, 
112  Ky.  409,  65  8.  W.  860,  24  Ky.  Law  Rep. 
38,  an  ordinance  submitted  to  the  voters  of 
Louisville  the  question  whether  bonds  should 
be  issued  to  a  certain  amount  for  park  and 
sewer  purposes.  It  was  contended  in  that 
case  that  the  ordinance  was  void  by  reason 
of  a  provision  of  the  city  charter  of  the 
same  meaning  and  substantially  the  same 
language  as  that  of  section  51  of  the  state 
Constltutiou.  But  this  court  rejected  tbe 
contention,  holding  that:  "The  subject  of 
tbe  ordinance  was  single.  It  was  the  issu- 
ance of  the  city  bonds  to  the  amount  of 
$500,000.  The  mere  statement  of  the  pur- 
poses for  which  the  proceeds  of  the  bonds 
were  to  be  expended  does  not  vitiate  the 
submission  of  tbe  single  question  whether 
the  liability  is  to  be  incurred.  As  said  by 
the  chancellor,  'It  is  a  protection  to  the  vot- 
er rather  than  a  danger.'  *  •  •  It  can 
hardly  be  doubted  that  if  tbe  question  sub- 
mitted bad  been  whether  the  city  should 
incur  this  liability,  without  any  statement  of 
the  purpose,  it  would  have  been  a  proper 
submission,  so  far  as  the  form  of  the  ques- 
tion is  concerned." 

In  the  case  at  bar  tbe  ordinance  of  which 
appellant  complains  contains  but  a  single 
subject,  viz.,  the  issuance  of  city  bonds  to 
the  amount  of  $12,600,  and  the  consequent 
incurring  of  an  indebtedness  on  the  part  of 
the  city  of  Hartford  therefor.  While  a 
part  of  the  proceeds  may  be  used  for  macad- 
amizing the  streets  of  the  city,  such  use 
will,  after  all,  be  contingent  upon  there  be- 
ing a  remnant  or  balance  of  such  proceeds 
after  the  work  of  constructing  the  city's 
sewerage  shall  have  been  completed,  and 
that  use  could  as  well  have  been  made  of 
it  without  an  expression  to  that  effect  in  the 
ordinance.  This  court  has  in  numerous  cas- 
es passed  upon  the  general  powers  of  cities 
to  issue  bonds  as  here  attempted;  the  most 
recent  being  Rees  v.  Kronth,  etc.,  120  8.  W. 
370,  and  Fi-ost  v.  Central  City,  120  8.  W. 
367.  Tested  by  the  principles  announced  In 
these  several  cases,  we  find  that  the  steps 
taken  by  the  city  of  Hartford  in  the  matter 
of  determining  whether  the  bonds  in  ques- 
tion should  be  issued  and  in  putting  them  . 
upon  the  market  for  sale  have  been  regular 
and  in  harmony  with  its  charter  and  the 
Constitution  of  the  state. 

Wherefore  tbe  Judgment  is  affirmed. 


RUSSELL'S  ADM'R  v.  LOUISVILLE  ft  N. 
R.  CO. 

(Court  of  Appeals  of  Kentucky.    Feb.  1,  1910.) 

1.  Masteb  and  Servant  ($  235*)— Deatb  of 
Servant— Railkoads—Costtributort   Neo- 

UOENCE. 

A  railroad  rule  requiring  car  repairers  to 
place  a  bloe  flag  on  each  end  of  a  cut  of  cats 
on  which  repairs  were  being  made  required  both 
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iiwpecton  and  carpenton  woiking  on  can  to 
protect  their  own  safetr,  so  tbat,  where  a  car 
carpenter  was  killed  by  failure  to  put  out  flags, 
it  was  not  material  that  the  car  inspector  who 
was  Ills  saperior  was  working  with  him  at  the 
time,  and  was  chargeable  with  the  same  negli- 
gence. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  235.*] 

2.  Evidence  (|  471*)  —  Adi(I88Ibiutt— Gon- 

cldsionb. 

In  an  action  for  the  death  of  a  car  Inspect- 
or_  while  aiding  in  the  repair  of  certain  cars, 
evidence,  tbat  it  was  negligent  operation  for  the 
trainmen  to  run  the  engine  into  the  yards  with- 
out ringing  the  bell  or  giving  otber  adequate 
warning  of  the  engine's  approach,  was  inadmis- 
sible as  calling  for  the  opinion  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Bvidenoe, 
Dec.  Dig.  {  471.*] 

Appeal  from  Circuit  Court,  Logan  Comity. 

"Not  to  be  officially  reported." 

Action  by  C.  L.  Ruasell'a  Administrator 
against  the  LoulavlUe  &  Nasbville  Railroad 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    AfDrmed. 

E.  W.  Davis,  B.  F.  Proctor,  and  Greene, 
Van  Winkle  &  Scboolfleld,  for  appellant 
Browder  &  Browder,  Benjamin  D.  Warfield, 
and  Cbas.  H.  Moorman,  for  appellee. 

O'REAR,  J.  O.  L.  Russell  was  a  car  car- 
penter in  the  service  of  appellee  at  its  yards 
at  Russellville,  Ky.,  and  had  been  so  employ- 
ed for  15  or  16  years,  wboi  be  lost  bis  life. 
His  duties  were  to  ln^>ect  cars  in  that  yard, 
and  more  particularly  to  repair  sucb  as  tbe 
Inspection  showed  needed  repairing,  when  It 
could  be  done  without  sending  tbem  to  tbe 
shops.  In  addition  to  Russell  there  was  an- 
other, Thornton,  who  was  denominated  an 
Inspector.  His  duty  seems  to  bave  been  to 
Inspect  all  freight  cars  In  the  yard  to  detect 
tbe  necessity  for  repair,  and  If  found  de- 
fective to  tag  tbem  accordingly  and  notify 
tbe  agent  of  the  fact.  He  also  belped  at  re- 
pairing tbe  cars  when  It  could  be  done  with- 
out taking  tbem  to  tbe  machine  sbojis.  Over 
these  two  men  In  authority  was  tbe  master 
mechanic,  Ryan.  Tbe  testimony  Is  tbat  In 
bis  absence  Russell  acted  In  bis  place.  On 
August  14,  1905,  Thornton  discovered  a  coal 
car  on  tbe  house  trade  in  tbe  Russellville 
yard  that  was  out  of  repair.  He  tagged  It 
and  reported  it  He  then  sent  word  to  Rus- 
sell to  come  up  and  examine  It  to  see  wheth- 
er it  could  be  there  repaired.  Russell  came. 
He  advised  repairing  it  there.  Thereupon 
Thornton  went  under  tbe  car  to  do  tbe  work. 
Russell  said  be  would  watch  out  for  blm. 
After  a  few  minutes  Thornton  reported  tbe 
work  done,  as  well  as  could  be  done  there, 
and  tbat  be  thought  It  would  do  until  tbe  car 
got  to  tbe  Shops.  Russell  was  then  standing 
at  tbe  end  of  the  car  between  tbe  rails,  and, 
as  he  stooped  and  looked  under  the  car,  evi- 
dently to  confirm  Thornton's  opinion  as  to 
tbe  efficiency  of  tbe  repair,  the  cut  of  cars,  of 
which  tbat  one  formed  a  part,  was  struck 


and  moved  forward  by  an  Incoming  local 
freigiht  train,  Russell  was  knocked  down  by 
tbe  impact,  and  killed.  The  cut  of  cars  con- 
tained six  or  eight  fielgbt  cars.  A  rule  of 
tbe  railroad  company  required  car  inspectors 
to  place  a  blue  flag  on  each  end  of  a  cat  of 
cars  on  which  they  were  working  as  notice  to 
trainmen  not  to  touch  tbem  while  tbe  flags 
were  there.  Tbe  rule  was  known  to  Thornton 
and  Russell.  But  tbey  did  not  observe  It  on 
this  occasion.  Tbe  train  which  struck  their 
car  was  a  regular  local  freight,  wblcb  came 
in  on  or  about  tbe  time  It  was  due.  In  com- 
ing Into  tbe  yard  it  went  up  to  tbe  bouse 
track,  wblcb  was  next  to  tbe  freight  station, 
to  place  cars  and  discharge  freight  There 
was  evidence  that  It  was  moving  slowly — not 
over  four  miles  an  hour — yet  Its  bell  was 
not  ringfing.  On  tbe  other  band  tbe  evidence 
for  the  company  was  that  the  bell  was  ring- 
Ing.  This  suit  by  Russell's  administrator  to 
recover  damages  from  tbe  railroad  company 
for  tbe  destruction  of  tbe  Intestate's  power 
to  earn  money  developed  tbe  foregoing  facts. 

Tbe  court  instructed  tbe  jury  tbat  If  those 
In  charge  of  tbe  engine  of  the  local  freight 
train  negligently  failed  to  ring  Its  bell  so 
as  to  give  timely  warning  to  laborers  In  tbe 
yards  of  the  movements  of  tbe  train,  and 
that  by  reason  of  sucb  failure  Russell  lost  bis 
life,  tbe  law  was  for  tbe  plaintiff.  But  tbat 
If  Russell  by  bis  own  negligence  so  contribut- 
ed to  his  Injury,  notwithstanding  the  negli- 
gence of  tliose  In  charge  of  tbe  engine,  tbat 
his  injury  would  not  bave  occurred,  the  law 
was  for  tbe  defendant  Tbe  verdict  was  for 
tbe  defendant  railroad  company. 

Appellant's  principal  complaint  on  tbis  ap- 
peal is  that  the  court  should  bave  instructed 
also  that  Thornton  was  superior  in  authority 
to  Russell,  and  tbat  if  Thornton  negligently 
ordered  Russell  to  do  the  work  in  a  place  of 
peril,  without  having  taken  tbe  necessary  pre- 
caution to  flag  tbe  car,  tbe  law  was  for  tbe 
plaintiff.  Tbe  rules  of  tbe  company  wblcb 
were  known  to  Russell  as  well  as  to  Thorn- 
ton, and  which  were  promulgated  for  tbe 
guidance  of  each,  required  car  Inspectors  to 
place  blue  flags  on  each  eni  of  tbe  car  or 
cut  of  cars  on  which  tbey  were  engaged  at 
work.  There  was  not  evidence  tbat  Thornton 
ordered  Russell  to  do  any  work  on  tbe  car. 
As  a  matter  of  fact  be  did  none.  It  was 
Russell's  duty  to  protect  himself  by  keeping 
In  a  place  of  safety,  or  If  he  went  on  or  under 
the  car  to  put  out  tbe  flags  for  bis  protec- 
tion. Whether  Thornton  was  negligent  in  not 
placing  tbe  flags  is  wholly  beside  tbe  case,  as 
bis  negligence  did  not  excuse  Russell  from 
that  duty. 

Appellant  complains,  too,  tbat  tbe  clrcoit 
court  erred  In  rejecting  certain  testimony  of- 
fered on  bis  behalf,  to  the  effect  that  It  was 
negligent  operation  for  tbe  trainmen  to  run 
tbe  engine  in  the  yards  without  ringing  the 
bell  or  giving  other  adequate  warning  of  the 
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englne^B  approadi.  But  tbe  conrt  did  better 
for  appelant  than  If  the  testimony  had  been 
allowed.  For  he  told  the  jury  that  as  a  mat- 
ter of  law  It  waa  actionable  negligence  to  so 
operate  the  train.  Nor  was  the  opinion  of 
the  witnesses  competent  evidence.  Whether 
the  operation  of  the  train  was  prudent  or 
negligent  was  either  a  matter  of  law,  or  it 
was  one  of  law  and  fact  to  be  determined  up- 
on the  whole  case — not  by  the  opinions  of 
witnesses.  We  perceive  no  error  in  the  rec- 
ord. 
Judgment  affirmed. 


WIGGINS  et  *1.  T.  BROWN. 
(Court  of  Appeals  of  Kentucky.    Feb.  10,  1910.) 

Appeai.   and  Ebbob   (i.lOOe*)— Findings— 

Conclusiveness. 

A  chancellor's   finding  on   conflicting  evi- 
dence will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $3  3970-3978;  Dec  Dig.  { 
1009.*] 

Appeal  from  Circuit  Court,  Laurel  County. 

"Not  to  be  officially  reported." 

Action  between  Jack  Wiggins  and  another 
and  W.  L.  Brown,  From  a  judgment  for  the 
latter,  the  former  appeal.    Affirmed. 

D.  E.  Rawlings,  for  appellants.  Geo.  G. 
Brock,  for  appellee. 

LASSING,  J.  The  question  involved  in  this 
appeal  is  one  purely  of  fact  The  evidence 
is  so  conflicting  that  the  case  is  made  to 
turn  upon  the  weight  that  is  given  the  tes- 
timony of  the  litigants  themselves.  The 
chancellor,  doubtless  familiar  with  the  par- 
ties, has  decided  in  favor  of  appellee;  and 
under  the  oft-repeated  rule  applied  in  cases 
of  this  character,  giving  to  his  opinion  some 
weight,  the  Judgment  is  affirmed. 


BANNON  T.  P.  BANNON  SEWER  PIPE  CO. 
et  al. 

SAME  T.  KENTUCETT  VITRIFIEJD  BRICK 
CO.  et  al. 

(Conrt  of  Appeals  of  Kentucky.    Feb.  4,  1910.) 

Witnesses   (|   159*)— Competenot  — Sxatb- 

icENTs  or  Decedent. 

In  a  suit  after  the  grantor's  death  to  set 
aside  transfers  of  corporate  stock  on  the  ground 
of  mental  incapacity  and  undue  influence,  the 
heirs  cannot  testify  as  to  conversations  with 
the  grantor  and  statements  made  by  him  to 
show  either  lack  of  capacity  or  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  664-682;    Dec  Dig.  «  159.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Fleas  Branch,  Second  Division. 

"To  be  officially  reported." 

On  i>etltlon  for  modification  of  opinion. 
Opinion  modified,  and  rehearing  denied. 

For  former  opinion,  see  119  S.  W.  1170. 


Guy  H.  Brlggs,  Charles  F.  Taylor,  and 
Kohn,  Baird,  Sloss  &  Kobn,  for  appellant 
McDermott  &  Ray,  O'Connor  &  O'Connor, 
O'Neal  &  O'Neal,  J.  W.  S.  Clements,  and 
Dodd  &  Dodd,  for  appellees. 

L.ASSING,  J.  In  the  petition  for  a  modi- 
fication of  the  opinion  rendered  herein,  our 
attention  Is  called  to  the  conflict  between 
this  case  and  the  case  of  Swinebroad  v. 
Bright  116  Ky.  514,  76  S.  W.  365,  25  Ky. 
Law  Rep.  742,  on  the  question  of  the  com- 
petency of  the  evidence  of  certain  of  the 
litigants  relative  to  conversations  had  by 
them  with  their  father  and  statements  made 
by  him  in  their  presence.  The  opinions  are 
Irreconcilable  on  this  point  and  both  can- 
not stand.  After  full  consideration,  we  ad- 
here to  the  rule  announced  in  the  Swinebroad 
Case,  and  now  withdraw  so  much  of  the 
opinion  as  holds  the  testimony  of  those  of 
the  appellees  who  undertook  to  detail  con- 
versations with  and  statements  made  by  their 
father  competent  On  another  trial  this  tes- 
timony will  be  rejected,  as  it  was  In  the 
lower  court  in  the  first  trial. 

Petition  for  rehearing  overruled. 


WOODALL  V.   SOUTH  COVINGTON  &  a 

ST.  RY.  CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  1,  1910.) 

Street  Railboads  (§  24»)  —  Establishment 
AND  Maintenance  —  Fbanchises— Consti- 
tutional Provisions. 

Where  a  street  railroad  company  having  a 
franchise  to  operate  in  a  city  was  granted  by 
the  city,  through  its  council,  the  right  to  lay  its 
tracks  and  operate  its  cars  on  a  street  not  be- 
fore used  by  it  in  consideration  of  which  it  gave 
up  the  use  of  two  other  streets,  and  conveyed 
to  the  city  a  piece  of  land  abutting  on  the 
streets  to  which  the  tracks  were  moved  for  the 
purpose  of  widening  it,  this  did  not  amount 
to  the  granting  of  a  new  franchise  to  the  com- 
pany which  was  required  to  be  advertised  and 
sold  under  Const.  §  164,  requiring  cities  to  award 
franchises  to  the  highest  bidder. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  8  36;   Dec.  Dig.  §  24.*] 

Nunn,  C.  J.,  and  Carroll,  J.,  dissenting,  and 
O'Rear,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court  Kenton  County, 
Criminal,  Common  Law,  and  Equity  Division. 

"To  be  officially  reported." 

Suit  by  Frank  Woodall  against  the  South 
Covington  &  Cincinnati  Street  Railway  Com- 
pany for  a  mandatory  injunction  requiring 
defendant  to  remove  its  tracks,  poles,  etc., 
from  a  certain  street  From  a  judgment  sus- 
taining a  demurrer  to  the  petition,  plain- 
tiff appeals.   Affirmed. 

Walker  O.  Hall,  for  appellant  Ernest  ft 
Cassatt,  for  appellee. 

HOBSON,  J.  Prior  to  July,  1901,  the 
South  Covlngrton  ft  Cincinnati  Railway  Com- 
pany owned  and  operated  a  street  car'system 
in  the  city  of  Covington  under  valid  fran- 
chises owned  by  it    The  various  routes  on 
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which  the  can  were  operated  all  conyerged 
at  the  suspension  bridge  over  which  the  cars 
passed  to  and  from  Cincinnati.  Th^  reach- 
ed the  bridge  by  tracks  which  passed  over 
Scott  and  Greenup  streets  to  Second,  and  over 
Second  to  the  bridge.  In  1901  the  city  desired 
to  widen  Court  avenue,  which  Is  a  street 
running  directly  south  from  the  bridge ;  and 
a  part  of  the  ground  required  for  the  addi- 
tional widening  of  the  street  belonged  to  the 
railway  company.    An  arrangement  was  then 


made  between  the  dty  and  the  street  rail- 
way company  by  which  the  company  agreed 
to  talce  up  Its  traclfs  on  Greenup  and  Scott 
streets  and  to  come  to  the  bridge  along  Park 
place  and  then  along  Court  avenue.  In  other 
word«,  the  tracks  which  before  ran  along 
Second  street  were  placed  along  Park  place, 
and  tracks  were  laid  In  Court  avenue,  and 
for  these  two  squares  Greenup  street  and 
Scott  street  were  fr«ed  of  the  cars.  The 
situation  is  shown  on  the  following  plot: 
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Hie  preamble  to  the  ordinance  of  the  conn- 
ell  under  which  the  arrangement  waa  con- 
■ummated  la  aa  followa:  "Whereas,  the  South 
OoTlngton  &  Cincinnati  Street  Bailway  Com- 
pany now  occupies  a  i>ortlon  of  Second  street, 
between  Scott  and  Greennp  Streets,  and 
Greenup  Street  between  Second  street  and 
Park  place,  and  Scott  Street  between  Second 
street  and  Park  place,  and  operates  thereon 
a  street  railway,  its  tracks  on  said  streets 
connecting  the  trades  upon  the  suspension 
bridge  with  the  yarlons  routes  operated  by 
said  South  Covington  &  Cincinnati  Railway 
Company;  and  whereas,  the  city  of  Coving- 
ton has  requested  that  the  said  street  rail- 
way company  shall  change  Its  tracks  and 
the  operation  of  its  street  railway  from  said 
portion  of  said  streets  to  Court  street  and 
Park  place,  all  as  more  fully  set  forth  here- 
in; and  whereas,  said  city  of  Covington  de- 
sires to  widen  Court  street  on  the  east  side 
thereof,  between  Third  streets  and  Park 
place,  and  the  said  South  Covington  &  Cin- 
cinnati Street  Railway  Company  is  willing 
to  give  to  said  city  a  strip  of  land  twelve 
feet  along  said  side  of  Court  street,  between 
Third  street  and  Park  place,  from  land  own- 
ed by  said  South  Covington  &  Cincinnati 
Street  Railway  Company;  and  whereas,  in 
the  opinion  of  the  council,  the  said  change 
of  tracks  from  the  streets  first  above  speci- 
fied to  Court  street  and  Park  place  will  be 
for  the  benefit  of  said  city  and  the  conven- 
ience of  Its  citizens  and  of  the  traveling  pub- 
lic: Now,  therefore,  be  It  enacted  by  the  gen- 
eral council  of  the  city  of  Covington:"  (Here 
follows  grant  as  above  stated.) 

The  land  which  the  street  car  company 
gave  up  is  shaded  dark  on  the  plot  The  city 
widened  and  paved  Court  avenue.  The  com- 
pany removed  its  tracks  from  the  five  blocks 
It  had  previously  occupied  on  Greenup,  Sec- 
ond, and  Scott  streets,  placing  them  on  three 
blocks  on  Park  place  and  Court  avenue.  The 
heavy  lines  on  the  map  represent  the  loca- 
tion of  the  street  railway  before  the  change, 
and  the  dotted  lines  the  location  of  the 
tracks  after  the  change.  This  action  was 
brought  by  Frank  F.  Woodall,  a  citizen  and 
taxpayer  of  Covington  on  July  24,  1908, 
against  the  street  railway  company  asking 
a  mandatory  injunction  requiring  it  to  re- 
move Its  tracks,  poles,  vrlres,  etc.,  from  Park 
place.  The  dty  was  not  made  a  party  to  the 
action,  and  the  removal  of  the  car  tradus 
from  Court  avenue  was  not  sought  The  pe- 
tition does  not  show  that  the  plaintiff  has 
sustained  any  special  damage  by  reason  of 
the  tracks  In  Park  place.  The  drcuit  court 
sustained  a  general  demurrer  to  the  peti- 
tion, and  the  plaintiff  appeals. 

Section  164  of  the  Conatitotlon  is  in  these 
words:  "No  county,  city,  town,  taxing  dia- 
trict  or  other  municipality  shall  be  author- 
lied  or  permitted  to  giant  any  franchise  or 
privilege,  or  make  any  contract  in  reference 
thereto,  for  a  term  exceeding  twenty  years. 
Before  granting  such  franchise  or  privilege 


for  a  term  of  years,  such  munidpallty  shall 
first  after  due  advertisement  receive  bids 
therefor  publicly,  and  award  the  same  to  the 
hli^est  and  best  blAder ;  bnt  It  shall  have  the 
right  to  reject  any  or  all  bids.  This  section 
shall  not  apply  to  a  trunk  railway." 

The  plaintiff  insists  that  the  ordinance 
above  referred  to  grants  a  franchise  to  the 
street  railway  company,  and  that  the  council 
was  without  authorl^  to  do  this  without 
advertisement  and  letting  It  to  the  highest 
and  best  bidder.  He  also  Insists  that  as  a 
taxpayer  of  the  dty  he  may  maintain  an 
action  to  have  the  street  car  trades  and  wires 
removed  from  Park  place.  When  the  ordi- 
nance was  passed  the  street  railway  com- 
pany had  a  franchise  to  operate  its  cars  In 
the  city  of  Covington.  They  then  had  the 
right  to  use  for  this  purpose  Scott  Greenup, 
and  Second  streets,  as  their  tracks  were  then 
laid.  The  purpose  of  the  arrangement  be- 
tween the  city  and  the  street  railway  com- 
pany was  not  to  grant  an  additional  franchise 
but  simply  to  relocate  the  traces  of  the  street 
car  company  so  as  to  be  better  for  the  city 
and  better  for  the  traveling  public.  The  city 
secured  the  widening  of  Court  street  and  the 
freeing  for  two  squares  of  Greenup  and  Scott 
streets,  and  the  street  railway  company  se- 
cured a  better  approach  to  the  bridge.  It 
g^ave  up  its  rights  in  Greenup  and  Scott 
streets,  and  also  surrendered  to  the  city  the 
piece  of  land  which  It  owned.  The  city  has 
taken  possession  of  the  land  and  enjoys  all 
the  fruits  of  the  contract  This  Is  not  such 
a  franchise  as  could  be  advertised  and  sold 
to  the  highest  and  best  bidder;  for  no  one 
would  want  a  street  railway  franchise  run- 
ning two  squares  on  Court  street  and  one 
square  on  Park  avenue.  The  purpose  of  the 
council  was  to  get  the  traces  removed  from 
Greenup  and  Scott  streets,  and  to  get  the 
strip  of  ground  so  that  Court  street  could  be 
widened.  This  could  not  have  been  gotten 
from  any  bidder  at  a  public  sale.  It  could 
only  be  gotten  by  a  contract  with  the  street 
railway  company.  The  title  to  the  streets 
is  in  the  dty.  The  dty  has  charge  of  Its 
streets.  It  has  authority  to  open,  widen,  and 
straighten,  change,  or  otherwise  improve  Its 
streets.  Ky.  St  |  8094  (Russdi's  St  |  12U5). 
Under  this  power  before  the  adoption  of  the 
Constitution,  dearly  the  city  had  authority 
to  straighten  a  street  by  selling  a  part  of  it 
to  an  abutting  landowner,  and  getting  from 
him  other  land,  or  to  make  any  other  trade 
by  which  the  street  would  be  made  more 
uniform  not  preventing  its  free  use  by  the 
public.  28  Cyc  624.  The  dty  here  was  con- 
fronted with  a  condition  which  the  Interest 
of  the  city  and  the  traveling  public  demand- 
ed should  be  changed.  By  the  agreement 
made  with  the  street  railway  company  the  lo- 
cation of  the  tracks  was  simply  shifted  from 
one  position  to  another  to  advance  the  Inter- 
est of  the  city.  No  franchise  was  granted; 
nothing  was  added  to  the  powers  of  the  street 
railway   company.     Only   the   route   along 
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which  the  cara  ahould  ran  was  slightly  al- 
tered. 

Section  164  of  the  Constitution  was  not  In- 
tended to  take  away  from  the  municipalities 
of  the  state  power  to  make  changes  like  this 
required  by  the  Increased  population  of  the 
city  or  altered  conditions.  It  was  a  mere 
modification  In  a  detail  of  the  execution  of 
an  existing  franchise  analogous  to  the  re- 
moval of  tracks  from  one  side  of  a  street  to 
another.  Section  164  of  the  Constitution  re- 
lates to  the  granting  of  franchises.  It  was 
not  Intended  to  tie  the  bands  of  the  city  au- 
thorities as  to  the  mere  details  of  executing 
a  franchise  already  granted.  Both  parties 
here  acted  In  perfect  good  faith.  There  was 
no  purpose  to  grant  any  new  franchise  to  the 
street  railway  company.  The  only  puriwse 
was  to  adjust  an  old  franchise  to  the  present 
needs.  Of  course,  section  164  of  the  Constitu- 
tion must  not  be  evaded.  If  it  was  made  to 
appear  that  an  arrangement  like  this  had 
been  made  In  evasion  of  the  constitutional 
provision,  or  to  accomplish  by  indirection 
the  granting  of  a  franchise,  we  should  look 
through  the  mere  form  at  the  substance,  and 
declare  the  transaction  void ;  but,  where  noth- 
ing of  this  sort  appears,  the  city  council  may 
obtain  by  contract  a  modification  of  existing 
franchises  in  the  mere  details  of  their  execu- 
tl(m  when  the  interest  of  the  city  so  requires. 
In  such  cases  the  validity  of  the  transaction 
will  depend  on  whether  the  real  purpose  of 
the  parties  was  to  grant  a  franchise  or  simply 
to  obtain  a  modification  in  the  exercise  of  an 
existing  franchise.  We  think  that  the  latter 
Is  clearly  the  case  here.  The  tracks  could  not 
have  been  put  on  Court  avenue  and  Park 
place  before  these  streets  were  opened  and 
widened.  If  the  city  had  acquired  only  a 
strip  of  ground  along  the  route  now  occupied 
by  the  street  railway  tracks  and  had  by  con- 
tract with  the  company  had  it  to  move  its 
tracks  to  this  strip,  and  thus  relieve  Greenup 
and  Scott  streets,  by  no  sort  of  reasoning 
could  it  be  maintained  that  this  was  the 
granting  of  a  new  or  additional  franchise  to 
the  street  railway  company.  And,  when  in- 
stead of  acquiring  merely  a  strip,  the  city 
opened  and  widened  the  streets  and  thus 
brought  about  the  same  result,  the  real  nature 
of  the  transaction  was  in  substance  the  same. 

Judgment  affirmed. 

CARROLL,  J.  (dissenting).  I  consider  the 
question  involved  In  this  case  of  sufiBclent 
importance  to  Justify  me  In  stating  the  rea- 
sons why  I  do  not  concur  in  the  opinion 
handed  down  by  a  majority  of  the  court 
I  rest  my  dissent  upon  the  following  grounds: 

(1)  When  a  city  or  other  municipality  gives 
to  a  public  service  corporation,  except  a 
trunk  railway,  the  right  to  permanently  use 
and  occupy  a  street,  highway,  or  other  public 
place,  It  la  the  granting  of  a  franchise  or 
privilege  within  the  meaning  of  section  164 
of  the  Constitution,  reading:  "No  county, 
city,  town,  taxing  district  or  other  munici- 


pallty  shall  be  authorised  or  permitted  to 
grant  any  franchise  or  privilege,  or  make 
any  contract  In  reference  thereto,  for  a  term 
exceeding  twenty  years.  Before  granting 
such  franchise  or  privilege  for  a  term  of 
years,  such  municipality  shall  first,  after  due 
advertisement,  receive  bids  therefor  publicly, 
and  award  the  same  to  the  highest  and  best 
bidder ;  but  it  shall  have  the  right  to  reject 
any  or  all  bids.  This  section  shall  not  apply 
to  a  trunk  railway." 

(2)  It  is  wholly  immaterial  whether  the 
franchise  or  privilege  is  of  much  or  little 
value  to  the  corporation,  or  whether  the  use 
and  occupation  under  It  extends  over  a  small 
or  a  large  portion  of  the  street,  highway, 
or  public  place,  or  whether  the  city  or  other 
municipality  or  its  people  suffer  injury,  loss, 
or  disadvantage  or  derive  benefit  or  gain 
from  the  granting  of  the  franchise  or  privi- 
lege. 

(3)  When  a  franchise  is  granted  to  use  and 
occupy  a  particular  street,  highway,  or  place, 
the  grantee  cannot  under  this  grant  use  or 
occupy  any  other  street,  highway,  or  place 
in  the  city  or  municipality  without  first  ob- 
taining the  right  so  to  do  in  the  manner  pro- 
vided in  the  Constitution. 

(4)  If  a  city  or  other  municipality  under- 
takes to  grant  a  franchise  or  privilege  except 
in  the  manner  pointed  out  in  the  section  of 
the  Constitution  mentioned,  its  action  is  void, 
and  the  corporation  using  and  occupying  the 
street,  highway,  or  public  place  is  a  tres- 
passer, and  any  citizen  and  taxpayer  of  the 
city  or  municipality  has  the  right  to  directly 
bring  an  action  to  oust  the  trespasser  from 
its  unlawful  use  and  occupancy. 

(5)  This  constitutional  provision  Is  man- 
datory, and  its  provisions  cannot  be  evaded 
or  disregarded  in  any  material  particular. 

These  propositions  have  been  sustained  by 
this  court  in  many  cases.  Thus  in  Nicholas- 
vlUe  Water  Co.  v.  Board  of  CouncUmen  of 
the  Town  of  NicholasvlUe,  36  S.  W.  649,  88 
S.  W.  430,  18  Ky.  Law  Rep.  682— and  which 
Is  by  the  way  the  first  case  construing  this 
section — the  court  said:  "The  grant  of  the 
franchise  of  the  town  of  NicholasvlUe  to  the 
Kentucky  Water,  Heating  &  Illuminating 
Company,  in  June,  1892,  may  be  treated  as 
void,  because  of  the  failure  of  the  munici- 
pality to  receive  bids  publicly  after  due  ad- 
vertisement as  provided  in  section  164  of  the 
Constitution." 

In  City  of  Somerset  v.  Smith,  106  Ky.  678, 
49  S.  W.  456,  the  attempt  was  made  in  1897 
to  grant  a  franchise  to  an  electric  light  and 
power  company  for  the  period  of  20  years 
beginning  in  1900.  The  court  said:  "It  is 
contended  that  this  contract  is  void,  because 
in  confiict  with  this  constitutional  provision. 
In  this  we  concur.  The  franchise  or  privilege 
is  said  to  be  for  only  twenty  years  from  Its 
beginning,  and  that  it  begins  when  the  pres- 
ent contract  expires  or  is  terminated.  The 
present  contract  expires  in  1900^  and  al- 
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thongh  It  l8  provided  that  this  privilege  or 
franchise  may  begin  before  that  date^  and 
then  extend  only  twenty  years,  yet  the  con- 
tract made  la  for  more  than  twenty  years, 
as  it  did  not  begin  on  the  day  of  the  ratifica- 
tion of  the  contract,  but  It  Is  expressly  post- 
poned to  some  future  date.  Whatever  mar 
be  said  about  the  franchise,  this  Is  certainly 
a  contract  In  reference  to  a  franchise,  and 
the  term  contracted  for  exceeds  the  consti- 
tutional limit" 

In  City  of  Providence  v.  Providence  Elec- 
tric Light  Co.,  122  Ky.  237,  91  S.  W.  664, 
It  was  said  in  speaking  of  section  164  of  the 
Constitution:  "This  section  is  mandatory 
and  no  contract  made  in  violation  of  its  pro- 
visions can  be  enforced.  Nor  can  any  fran- 
chise or  privilege  be  g^ranted  without  a  com- 
pliance with  its  requirements."  To  the  same 
effect  Is  Monarch  v.  Owensboro  City  Ry.  Co., 
119  Ky.  939,  85  8.  W.  193;  Keith  v.  John- 
son, 109  Ky.  421,  59  S.  W.  487. 

In  Merchants'  Police  &  District  Tel.  Co. 
V.  Citizens'  Tel.  Co.,  123  Ky.  90,  93  S.  W. 
642,  29  Ky.  Law  Rep.  512,  the  facts  were 
these  :  The  appellee  owned  a  legal  fran- 
chise to  operate  a  telephone  plant  In  the  city 
of  Covington.  The  appellant,  although  us- 
ing the  streets  of  the  city  by  permission  of 
the  coancil  under  an  ordinance,  did  not  ob- 
tain a  franchise  In  the  manner  pointed  out 
In  the  Constitution.  The  appellee  brought 
a  suit  against  the  appellant  to  enjoin  It  from 
the  use  of  the  streets.  The  lower  court 
granted  the  relief  sought,  and  this  court  In 
affirming  the  Judgment  said:  "Therefore 
any  effort  or  act  of  the  council  In  granting 
a  franchise  or  privilege  contrary  to  this  sec- 
tion (164)  of  the  Constitution  is  absolutely 
void,  and  confers  no  right  whatever  upon 
the  party  securing  the  grant  •  *  *  In 
our  opinion  appellant  did  operate  its  tele- 
phone without  authority  of  law,  and  the  at- 
tempted grant  to  It  by  the  coancil  Is  void 
and  conferred  no  right  whatever  upon  It 
•  •  *  It  Is  conceded  that  appellee  Is  a 
citizen  and  taxpayer  of  the  city,  and  In  our 
opinion  as  such  it  should  have  the  right  by 
action  to  prevent  the  further  continuance  of 
the  wrong  perpetrated  by  the  council  of  that 
city  in  grantlDg  illegally  the  franchise  to  ap- 
pellee by  stopping  it  from  the  further  exer- 
cise of  Its  pretended  rights  thereunder.  The 
appellee  is  Interested  with  all  citizens  In 
saving  the  city  from  loss  of  its  revenues  by 
the  fliegal  gift  of  valuable  franchises  which 
if  sold  legally  would  Increase  the  revenues 
and  thereby  lessen  the  taxes  of  appellee  and 
all  citizens  in  the  city." 

In  HUliard  r.  Fetter  Lighting  ft  Heating 
Co.,  127  Ky.  95,  105  S.  W.  116,  81  Ky.  Law 
Rep.  1330,  it  is  said:  "Municipal  authori- 
ties cannot  grant  a  franchise  or  privilege  for 
a  use  intended  to  be  i)ermanent  except  In 
the  .manner  pointed  out  in  section  164  of 
the  Constitution.  Nor  can  this  section  be 
evaded  or  its  purpose  nulliiled  by  making 


the  grant  for  an  Indefinite  period  or  for  less 
than  a  term  of  years  or  by  any  other  scheme 
or  device." 

In  Frankfort  Telephone  Company  v.  Board 
of  Councllmen  of  Frankfort  125  Ky.  59,  100 
8.  W.  310,  80  Ky.  Law  Rep.  885,  the  tele- 
phone company  was  operating  In  the  city 
nnder  an  ordinance  giving  it  the  right  so 
to  do,  but  not  under  a  franchise  obtained 
under  section  164.  It  brought  an  action  to 
enjoin  the  council  from  regulating  Its  char- 
ges. The  lower  court  dismissed  its  petition, 
and  In  affirming  that  Judgment  we  said: 
"The  franlers  of  the  Constitution  Intended 
by  section  164  to  take  it  out  of  the  power  of 
municipalities  to  give  away  franchises  to  do 
business  within  their  boundaries."  And  in 
concluding  the  opinion,  the  court  said:  "It 
results  that  appellant  has  no  franchise  from 
the  city  of  Frankfort  and  this  being  so  it 
cannot  be  heard  to  complain  that  there  has 
been  established  a  rate  of  telephone  charges 
which  prohibited  it  from  doing  business 
therein." 

In  East  Tennessee  Telephone  Company  r. 
Anderson  County  Telephone  Company,  115 
Ky.  488,  74  S.  W.  218,  24  Ky.  Law  Rep.  2358, 
the  Anderson  Telephone  Company  sued  the 
East  Tennessee  Telephone  Company  upon  an 
injunction  bond  to  recover  damages  for  its 
nnsuccessful  attempt  to  prevent  it  from  ex- 
ercising an  alleged  franchise  it  had  obtain- 
ed to  do  business  in  the  city  of  Lawrence- 
burg;  but  the  court  held  that  as  the  Ander- 
son County  Telephone  Company  had  never 
obtained  in  the  proper  way  the  right  to  the 
use  of  the  streets  of  the  city.  It  was  a 
mere  trespasser  and  could  not  sue  and  re- 
cover damages  tor  interference  with  its 
rights,  as  it  had  no  rights.  To  the  same  ef- 
fect is  Rough  River  Telephone  Co.  v.  Cum- 
berland Telephone  Co.,  119  Ky.  470,  84  S. 
W.  517,  27  Ky.  Law  Rep.  32;  Rural  Home 
Telephone  Co.  y.  Kentucky  &  Indiana  Tele- 
phone Co.,  128  Ky.  209,  107  8.  W.  787,  82 
Ky.  Law  Rep.  1068;  Maraman  v.  Ohio  Val- 
ley Telephone  Co.,  76  8.  W.  898,  25  Ky.  Law 
Rep.  784.  In  these  four  last-named  cases, 
section  164  of  the  Constitution  was  not  in- 
volved. They  are  only  cited  for  the  pur- 
pose of  Illustrating  that  the  occupation  of 
a  street  by  a  public  service  corporation  that 
has  not  obtained  in  a  legal  way  the  right  to 
occupy  them  is  a  trespass.  A  citizen  and 
taxpayer  has  the  right  to  enjoin  an  unlaw- 
ful exercise  of  power  by  municipal  authori- 
ties where  the  attempt  is  made  to  grant 
rights,  privileges,  or  franchises  Injurious  to 
the  taxpayer  without  authority  so  to  da 
Dyer  v.  City  of  Newport,  123  Ky.  203,  '94  a 
W.  25,  29  Ky.  Law  Rep.  656;  Keith  v.  John- 
son, 109  Ky.  421,  69  8.  W.  487,  22  Ky.  Law 
Rep.  947;  HUliard  v.  Fetter  Lighting  & 
Heating  Co.,  127  Ky.  95,  106  8.  W.  118,  81 
Ky.  Law  Rep.  1330;  Roberts  T.  Louisville, 
92  Ky.  97,  17  8.  W.  216,  13  Ky.  Law  Rep. 
406,  844;  Dillon  on  Municipal  Corporations, 
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i  914;  aty  Item  Printing  Co.  ▼.  New  Or- 
leans, 51  La.  Ann.  713,  25  South.  813;  Col- 
lins T.  Davis,  57  Iowa,  256,  10  N.  W.  643; 
Adamson  v.  Union  Ry.  Co.,  74  Hun  (N.  X.) 
3,  28  N.  Y.  Supp.  136;  Mayor  and  City  Coun- 
cU  of  Baltimore  t.  GUI,  81  Md.  375;  28  Cyc. 
p.  1734. 

Keeping  In  mind  these  opinions  of  this 
court,  and  applying  the  principles  so  often 
declared  to  the  facts  of  this  case,  It  seems 
plain  that  when  the  city  council  by  the  mere 
enactment  of  an  ordinance  granted  the  street 
railway  company  a  right  to  use  and  occupy 
Park  place  and  Court  avenue.  Its  action  was 
without  authority,  and  the  occupation  of  this 
street  and  .public  place  by  the  company  a 
trespass.  There  Is  no  pretense  of  any  sort 
or  character  in  either  brief  or  record  that 
under  any  franchise  previously  granted  in 
pursuance  of  the  Constitution  the  railway 
company  had  the  right  to  go  upon  or  occupy 
any  part  of  Park  place  or  Court  avenue. 

It  is  said,  however,  In  the  opinion,  that 
the  purpose  of  the  city  in  authorizing  the 
railway  company  to  occupy  Park  place  and 
Court  avenue  was  not  the  granting  of  a 
franchise  but  merely  the  right  to  relocate  the 
tracks  of  the  company  for  the  benefit  of  the 
dty  and  the  public,  and  that  the  council  had 
the  power  by  ordinance  to  authorize  this 
change.  I  do  not  know  whether  the  city  in- 
tended to  grant  a  franchise  or  not  when  it 
authorized  the  occupation  of  these  streets, 
but  I  do  know  that  their  occupation  is  a 
franchise  within  the  meaning  of  the  Consti- 
tution. The  fact  that  the  company  paid  to 
the  council  a  consideration  •  for  permission 
to  change  its  tracks  from  one  street  to  an- 
other, or  that  the  parties  acted  in  good  faith, 
is  not  entitled  to  any  weight  in  disposing  of 
the  question  presented.  The  suggestion  in  the 
oplnlcm  that  a  franchise  for  the  use  of  Park 
place  and  Court  avenue  could  not  be  sold  to 
any  other  street  railway  company,  I  am  not 
prepared  to  answer.  There  Is  nothing  what- 
ever in  the  record  bearing  upon  the  question. 
The  record  does  not  show  how  long  Court 
avenue  is,  or  how  much  of  Park  place  the 
tracks  of  the  railway  company  occupy,  or 
whether  or  not  this  place  or  street  is  of  much 
or  little  value  for  railway  purposes,  or  wheth- 
er or  not  a  franchise  may  be  sold  for  the  use 
of  either  of  them.  But  It  does  show  that  they 
are  permanently  occupied  and  used  by  the 
tracks  of  the  company,  and  this  is  all  that 
Is  necessary  to  constitute  a  franchise  or  priv- 
ilege. 

I  do  not  controvert  the  proposition  that  It 
a  franchise  is  purchased  to  use  several  or  any 
numt>er  of  streets,  and  all  of  them  are  not 
occupied  immediately,  that  the  grantee  may 
change  its  tracks  from  one  street  to  another 
upon  which  it  has  a  franchise,  but  that  ques- 
tion is  not  here  as  it  is  admitted  that  the 
railway  company  never  had  a  franchise  to 


use  or  occupy  Park  place  or  Court  avenue. 
Under  the  majority  opinion,  a  public  service 
corporation  may  obtain  a  franchise  to  use 
one  street,  and  then  for  such  consldenitlon 
as  the  council  will  accept,  get  from  it  the 
right  to  use  any  other  streets  that  it  de- 
sires. Hereafter,  when  such  a  corporation — 
to  illustrate— desires  to  obtain  the  right  to 
use  "A"  street  without  buying  it  at  a  public 
sale  made  to  the  highest  and  best  bidder  aft- 
er due  advertisement,  it  may  obtain  under 
the  Constitution  a  franchise  to  use  "B"  street 
and  then  trade  its  right  to  use  "B"  street  with 
the  council  for  the  right  to  use  "A"  street. 
This  is  precisely  what  was  done  in  this  case. 
If  the  Constitution  Is  to  have  the  construc- 
tion given  to  it  by  the  opinion,  then  all  we 
have  written  about  the  value  of  this  section 
and  its  beneficial  purposes,  and  all  that  vre 
have  said  about  its  provisions  being  manda- 
tory, count  for  nothing. 
Chief  Justice  NUNN  joins  in  this  dissent 
Judge  O'REAR  concurs  in  the  views  ex- 
pressed in  this  dissent,  except  the  fourth 
proposition  discussed.  In  bis  view  the  city 
council  still  has  the  right  to  expose  the  fran- 
chise to  sale  as  provided  in  the  Constitution, 
and  ought  to  do  so.  In  this  way  the  occup- 
ancy of  the  street  may  be  legalized.  In  this 
state  the  power  to  grant  right  of  way  In  the 
streets  of  a  city  is  wholly  in  the  council. 
The  owner  of  the  abutting  property,  much 
less  the  taxpayer,  has  no  right  to  Interfere 
so  long  as  he  suffers  no  peculiar  damage  In 
the  matter  of  location.  The  only  thing  the 
Constitution  requires  is  that  the  city  shall 
sell  the  right  Not  having  done  so  the  reme- 
dy of  the  complaining  taxpayer  is  a  man- 
damus against  the  city  council  to  compel  it 
to  comply  with  the  provision  of  the  Consti- 
tution. But  he  has  not  the  right  alone  to  sue 
to  oust  the  street  car  company  as  a  trespass- 
er, any  more  than  he  would  have  the  right 
to  sue  any  other  trespasser  upon  public  prop- 
erty. If  the  council  refused  to  sue,  or  was 
80  complicated  in  its  relation  to  the  railway 
company  as  that  it  could  not  act  impartially, 
then  and  then  only  the  taxpayer  could  sue  in 
his  own  name,  but  in  behalf  of  the  city. 

In  this  view  of  the  matter,  Judge  O'REAB 
thinks  the  Judgment  should  be  affirmed. 

KREKEL  T.  GUENZLER'S  ADM'R  et  al. 
(Court  of  Appeals  of  Kentucky.    Feb.  4,  1910.) 
Pabtition  (I  10ft*)  — Sale  — Title  of  Pub- 

Where  the  record  iu  partition  of  a  dece- 
dent's land  made  a  prima  facie  showing  that 
all  the  heirs  of  decedent  were  properly  made 
parties,  the  purchaser  at  the  sale  may  not  re- 
fuse to  take  title  on  the  ground  that  it  does  not 
conclusively  appear  from  the  record  that  all  the 
heirs  were  parties  to  the  suit  in  the  absence  of 
Bome  showing  by  liim  that  there  were  other 
heirs  not  joined. 

[Ed.    Note.— For  other  cases,   see  Partition, 
Cent  Dig.  U  380-390;   Dec  Dig.  i  109.»]_ 
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Appeal  from  Circuit  Conrt,  Jefferson  Comi- 
ty, Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Partition  between  the  helra  of  George 
Gnenzler,  deceased.  From  an  order  overrul- 
ing objections  of  the  pofchaser  of  the  prop- 
erty, John  B.  Erekel,  to  the  report  of  sale 
and  confirming  the  sale,  he  appeals.  Af- 
firmed. 

Thomas  A.  Barker,  tor  appellant  A.  M. 
Marret,  for  appellees. 

XUXN,  C.  J.  This  action  was  Instituted 
under  section  490  of  the  Civil  Code  of  Prac- 
tice to  sell  a  piece  of  real  estate  situated  In 
the  city  of  LoulsvlUe,  Ky.,  on  Market  street, 
near  where  Twenty-First  street  crosses  It. 
The  piece  of  land  has  a  25-foot  front  and  Is 
105  feet  deep.  The  property  was  sold  by  an 
order  of  court,  and  appellant  purchased  It  at 
the  price  of  $2,080.  He  afterwards  conclud- 
ed that  he  could  not  get  a  good  title  on  ac- 
count of  some  defects  In  the  proceedings  un- 
der which  It  was  sold,  and  filed  exceptions 
to  the  report  of  sale,  which  were  overruled 
and  the  sale  confirmed,  from  which  order  he 
appealed.  The  exceptions  filed  by  appellant 
are  as  follows:  "(1)  The  nonresident  known 
and  nnknown  defendants  are  not  before  the 
conrt  by  warning  order,  service  of  process, 
or  answer.  (2)  No  warning  order  attorney 
was  ever  appointed  for  the  nonresident  de- 
fendants. (3)  There  is  no  proof  that  the 
parties  mentioned  In  the  amended  answer 
and  cross-petition  of  Frledricke  Kochendorf- 
fec  et  «1.  V.  Alphonse  Marrett  et  al.,  and  In 
other  pleadings  are  the  only  heirs  of  George 
Guenzler,  deceased,  or  that  the  heirs  of 
George  Guensler  dying  subsequent  to  his 
death  died  testate  or  intestate."  It  is  con- 
ceded that  the  first  two  exceptions  are  with- 
out merit,  as  the  record  was  found  after  the 
exceptions  were  filed  which  disclosed  the 
fact  that  the  nonresidents,  known  and  un- 
known, were  before  the  cotu't  by  warning 
order,  and  a  report  was  filed  by  the  attorney 
appointed  to  defend  for  them.  Therefore 
appellant's  counsel  asks  for  a  reversal  for 
the  reason  stated  In  the  third  exception,  on- 
ly. A  sale  of  this  property  was  sought  upon 
the  ground  that  the  parties  owned  a  vested 
Interest  therein,  that  they  were  In  possession 
of  It,  that  It  could  not  be  divided  without 
materially  Impairing  its  value,  and  that  the 
share  of  each  owner  was  worth  less  than 
$100. 

One  Geo.  Guenzler  died  testate  In  the 
month  of  February,  1876,  the  owner  of  this 
property.  By  his  will  he  devised  all  of  his 
property  to  his  wife,  Johanna  Guenzler,  pro- 
vided she  remained  bis  widow,  and  upon  her 
death  it  should  be  equally  divided  among  his 
and  her  heirs.  Johanna  Guenzler  died  in 
July,  1899,  without  having  married.  No  chil- 
dren were  ever  bom  to  George  and  Johanna 
Guenzler,  and  their  parents  died  before  they 
did ;  consequently,  their  brothers  and  sisters 
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and  their  descendants,  If  they  bad  any,  are 
heirs  to  the  property.  Some  eight  or  ten 
years  before  the  Judgment  was  rendered  in 
this  action,  this  proceeding  was  instituted 
by  a  few  of  the  alleged  brothers  and  sisters 
and  their  descendants,  against  several  oth- 
ers, who  were  alleged  to  be  heirs  of  George 
and  Johanna  Guenzler.  It  was  alleged  In  the 
petition  that  the  plaintiffs  and  defendants 
were  the  only  heirs,  and  a  sale  of  the  prop- 
erty was  afdced  for  the  purpose  mentioned. 
Some  time  after  this  an  amended  petition 
was  filed  which  set  up  other  heirs,  and  thus 
amendments  and  answers  continued  to  be 
filed  until  finally  Frledricke  Kochendorffer 
and  her  husband  filed  an  amended  answer, 
counterclaim,  and  cross-petition.  In  which  they 
gave  the  family  history  of  the  parents  and 
descendants  of  George  and  Jolianna  Guenz- 
ler, and  gave  the  names  of  over  a  hundred 
who  were  Interested  In  the  property  sought 
to  be  sold.  They  alleged  that  this  family 
history  and  pedigree  were  obtained  from  the 
Royal  Evangelical  Parochial  office  in  Biber- 
ach  near  Heilbronn  in  the  Kingdom  of  Wurt- 
temberg,  an  office  which  keeps  according 
to  the  law  of  Wurttemberg  the  register  of 
births,  marriages,  and  deaths,  and  Issues  ab- 
stracts therefrom  in  the  form  of  pedigrees, 
which  they  file  as  a  part  of  their  pleading. 
All  the  parties  In  Interest  appear  to  have 
agreed  that  this  record  correctly  stated  the 
names  of  all  the  persons  who  owned  inter- 
ests In  the  property  sought  to  be  sold.  Some 
of  them  resided  In  the  city  of  Louisville,  but 
most  of  them  resided  In  Germany,  Aastralla, 
and  other  countries. 

Appellant's  only  contention  Is  that  there  Is 
no  proof  showing  that  the  parties  before  the 
court  are  the  only  heirs  of  George  and  Jo- 
hanna Gnenzler.  It  would  be  almost  Impos- 
sible to  Introduce  proof  to  show  the  heirship 
in  a  case  like  this  any  better  than  is  done 
by  the  pleadings  and  exhibits  In  this  case. 
The  Judgment  entered  was  agreed  to,  and, 
although  appellant  contends  that  the  orig- 
inal petition  alleges  that  the  testator  left  no 
other  heirs  than  those  therein  named,  every 
pleading  filed  subsequent  thereto  makes  the 
allegation  that  he  did  leave  other  heirs,  and 
these  subsequent  pleadings  were  not  -  travi 
ersed,  and  must,  therefore,  be  considered  as 
confessed.  While  It  Is  true  that  the  abstract 
furnished  by  the  office  of  the  Royal  Evangel- 
ical Parochial  In  Biberach  near  Heilbronn  in 
the  Kingdom  of  Wurttemberg  is  not  conclu- 
sive of  all  marriages,  births,  and  deaths  of 
the  Guenzler  family,  and  could  be  rebutted, 
yet  It  was  not  done,  and,  as  it  was  agreed  to 
by  all  the  parties  In  Interest,  something  over 
100  of  them.  It  is  reasonable  to  presume  that 
it  is  true. 

The  case  of  Faustre  v.  Commonwealth,  92 
Ky.  34,  17  S.  W.  189,  13  Ky.  Law  Rep.  347. 
cited  by  appellant,  was  different  from  the 
case  at  bar;  it  was  a  criminal  proceeding. 
In  such  a  case  as  that,  the  evidence  must 
show  the  guilt  of  the  accused  beyond  a  rea- 
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SOD  able  doubt  In  our  opinion  tbe  pleadings 
and  exhibits  filed  in  this  case  malce  out  a 
prima  fade  case  and  authorized  the  Judg- 
ment of  tbe  lower  court  See  the  case  of 
Hogue  T.  Yeager,  107  Ky.  682,  54  S.  W.  961, 
21  Ky.  Law  Rep.  1299. 

.\ppellant  was  not  a  party  to  this  proceed- 
ing in  tbe  lower  court  until  he  filed  bis  ex- 
ceptions to  tbe  report  of  sale.  He  bought 
tbe  property,  and  therefore  has  no  Interest 
in  the  proceeds,  and  should  not  be  allowed 
to  set  tbe  sale  aside  without  proof  of  some 
kind  showing  that  there  are  heirs  of  Guen- 
zler  and  wife  who  were  not  made  parties  to 
the  action.  This  duty  devolyed  upon  him, 
and,  if  there  were  any,  be  failed  to  make  it 
known. 

For  these  reasons,  the  Judgment  of  tbe 
lower  court  Is  affirmed. 


RELIANCB  TEXTILE  &  DTB  WORKS  CO. 

V.  WILLIAMS. 
(Court  of  Appeals  of  Kentucky.    Feb.  2,  1910.) 

Mastzb  and  Sebvant  (§  2C5*)— Res  Ipsa  Lo- 
•  QuiTUB— Application  of  Rule. 

The  doctrine  of  res  ipsa  loquitur  is  only 
applicable  where  there  is  no  evidence  as  to 
what  put  in  motion  the  thine  that  caused  the 
injury,  and  does  not  apply  where  the  evidence 
shows  that  the  fall  of  a  bale  of  cotton,  injuring 
plaintiff,  was  either  caused  by  a  fellow  laborer 
pushing  It  over,  or  by  being  jarred  out  of  place 
in  the  hurry  and  confusion  of  getting  down  and 
removing  tiers  of  the  bales. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  881;  Dec.  Dig.  S  265.*] 

"To  be  offlcially  reported." 
On  petition  for  rehearing.     Petition  over^ 
ruled. 
For  former  opinion,  see  122  8.  W.  207. 

BARKER,  J.  It  is  insisted  by  counsel  for 
appellee  that  tbe  doctrine  of  res  Ipsa  loqui- 
tur should  be  applied  to  this  case.  But  tbis 
cannot  be,  as  there  is  evidence  showing  why 
the  bale  fell,  and  the  rule  of  res  ipsa  loquitur 
is  only  applicable  when  there  Is  no  evidence 
as  to  what  put  in  motion  the  thing  that  pro- 
duced tbe  Injury,  and  the  cause  that  produc- 
ed it  Is  unexplained  or  unaccounted  for.  The 
appellee,  who  was  the  only  witness  in  his 
own  behalf  as  to  what  took  place  at  the  time 
of  tbe  accident  testified  time  and  again  that 
be  did  not  know  what  caused  the  bale  to 
fall,  although  be  did  say  that  a  good  many 
fellow  laborers  were  at  tbe  time  hurriedly 
engaged  In  taking  down  and  removing  these 
bales,  and  be  did  not  know  whether  it  fell 
on  account  of  a  Jar,  or  some  one  pushed  It 
on  him. 

It  Is  said  In  the  petition  for  rehearing  that 
the  statement  in  the  opinion  that  the  undis- 
puted evidence  was  that  Fox  pushed  tbe  bale 
over  that  struck  appellee  Is  inaccurate,  as 
appellee  testified  that  Fox  did  not  push  It 
over.     In  bis  redirect  examination  appellee 


was  asked:  "Will  you  please  tell  tbe  Jury 
if.  Just  prior  to  tbe  time  yon  were  injnred, 
he  [Fox]  was  standing  upon  a  bale,  and 
shoved  one  of  the  bales  over,  and  In  shoving 
It  over  be  called  out  'Is  it  all  rlgbtr  or 
some  words  like  that?  A.  He  did."  In 
other  parts  of  bis  redirect  examination  be 
said  that  on  bis  way  to  tbe  place  where  be 
was  when  tbe  bale  fell  on  bim,  and  when 
about  25  feet  from  it  be  passed  Fox,  and 
did  not  see  bim  again  until  after  the  bale 
fell.  He  was  asked:  "Tou  didn't  know  any- 
thing about  what  occurred,  or  what  Fox  did, 
after  you  passed  bim?  A.  I  never  seen  Fox 
until  after  I  was  bart — after  I  met  bim 
above  me  20  or  25  feet  Q.  After  yon  passed 
bim  20  or  25  feet  from  this  bale,  you  never 
saw  him  again  until  after  yon  were  hurt 
sitting  on  a  keg?  A.  Tes,  sir.  Q.  Tou  don't 
know  where  he  was  during  that  time?  A. 
That  was  tbe  last  time  I  seen  bim  there.  I 
noticed  be  was  with  a  lot  of  men  coming  In 
and  out  They  were  hurrying  them  on." 
But  he  stated  in  another  part  of  bis  direct 
examination  that  Fox  did  not  throw  or  push 
tbe  bale  over,  and  this  question  and  answer 
were  overlooked  in  writing  tbe  opinion.  But 
aside  from  this.  It  was  not  material  whether 
tbe  statement  of  Fox  and  others  that  Fox 
pushed  tbe  bale  over  was  contradicted  or  not 
as  It  Is  not  denied  that  tbe  bale  was  caused 
to  fall  either  by  Fox  pushing  it  over,  or  be- 
ing Jarred  out  of  place  In  tbe  hurry  and  con- 
fusion of  getting  tbe  bales  out 
Tbe  petition  for  rehearing  is  overruled. 


RICHARDS  V.  POTTER. 
(Court  of  Appeals  of  Kentucky.    Feb.  2,  1910.) 

1.  Mires  and  Minebals  (S  54*)  — Estates 
Conveyed— Minerals. 

Where  a  deed  of  land  does  not  limit  the 
estate  conveyed,  there  being  no  reservation  or 
exception  in  it  it  embraces  all  minerals  there- 
under, as  well  as  the  surface. 

[E)d.   Note.— For  other  cases,  see  Mines  and 
Mmerals,  Cent.  Dig.  g  150 ;  Dec.  Dig.  (  54.*] 

2.  Venoob  and  Pttbchabeb  (§  231*)  —  Bona 
Fide  Purchasers  —  Notice  —  Inbtbohenib 
Not  Entitled  to  be  Recorded. 

Prior  to  tbe  enactment  in  April,  1893,  of 
Ky.  St.  i  500  (Russell's  St  §  2070),  providing 
that  any  contract  for  sale  of  land  or  any  inter- 
est therein,  when  acknowledged  or  proved  as 
deeds  are  required  to  be,"  may  be  recorded,  and 
that  the  record  of  such  contracts  shall  be  notice 
thereof  to  all  persons,  bonds  for  title  to  land 
and  other  contracts  with  reference  to  interests 
therein  were>  not  authorized  by  law  to  be  ac- 
knowledged and  proved  as  deeds,  and  could  not 
be  recorded,  and  hence  could  not  impart  notice 
to  subsequent  purchasers. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent. Dig.  8  529;   Dec  Dig.  i  231.*] 

3.  Vendor  and  Pubchaseb  (§  239*)  — Bona 
Fide  Purchaser— Prior  Bond  fob  Titlk. 

Under  the  rule  that  a  bona  fide  purchaser 
of  land  without  notice  of  any  equity  or  title  in 
favor  of  a  third  person  is  not  affected  thereby, 
a  purchaser  of  land  prior  to  the  enactment  of 
such  statute,  under  a  deed  without  reservations 
or  exceptions,  wonld  take  the  coal  and  minerals 
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thereunder  in  the  abaence  of  intoimation  or 
knowledge  of  the  eqnitable  dajm  of  another  hold- 
ing a  prior  bond  for  title  to  the  minerals  on 
the  land,  before  he  parted  with  the  purchase. 
price. 

[Ed.  Note.— For  other  cases,  aee  Vendor  and 
Purchaser,  Cent  Dig.  I  686;  Dec.  Dig.  !  239. *J 

4.  Vkndob  aitd  Pubchaseb  (|  244*)  —  Bona 

FiDK    PTTROHASEB  —  NOTICK    07    RlQRTB    OV 

Third  Person— Evidence. 

Evidence  held  not  to  show  that  a  purchaser 
of  land  had  notice  of  a  prior  sale  by  his  grantor, 
by  an  unrecoidable  contract,  of  the  coal  and 
minerals  under  the  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fS  60&-611;   Dec.  Dig.  i 

Appeal  from  Circuit  Court,  Letcher  County. 

"Not  to  be  officially  reported." 

Action  by  Isaac  Potter,  Sr.,  against  R.  E. 
Rlcbards.  Judgment  for  plaintUT,  and  de- 
fendant appeals.    Affirmed. 

S.  B.  Disbman,  Dlshman  &  Distaman,  and 
Geo.  I.  Neal,  for  appellant  Salyer  &  Baker, 
for  appellee. 

NUNN,  C.  X  Appellee  instituted  this  ac- 
tion under  section  11,  Ky.  St  (Russell's  St 
1 14),  for  the  purpose  of  removing  an  alleged 
cloud  from  his  title  to  a  certain  survey  of 
land.  He  alleged  that  appellant  was  claim- 
ing to  be  the  owner  of  the  coal  and  other 
minerals  under  the  land,  and  that  his  claim 
was  without  right  thereto.  Appellant  con- 
tented himself  in  his  first  answer  by  con- 
troverting the  afflrmatlTe  allegations  of  the 
petition  and  alleging  that  he  was  the  owner 
of  the  coal  and  other  minerals  under  the 
land  by  purchase  and  conveyance.  He  after- 
wards filed  an  amended  answer,  in  which  he 
alleged  that,  although  his  conveyance  was 
of  later  date  than  appellee's.  It  was  execut- 
ed in  compliance  with  a  title  bond  which 
their  common  vendor,  James  Yontz,  bad  ex- 
ecuted to  one  Horsely  in  the  year  1887,  which 
was  prior  to  the  conveyance  made  by  Yontz 
to  appellee.  He  further  alleged  that  appel- 
lee, when  he  purchased  the  land  in  contro- 
versy, knew  of  the  existence  of  this  title 
Iwnd  executed  by  Yontz  to  Horsely.  Ap- 
pellee replied  to  this  answer  and  denied  spe- 
cifically all  the  affirmative  matter  in  It 

Appellee  received  his  conveyance  from 
James  Yontz  in  the  month  of  May,  1889,  and 
immediately  took  possession  of  the  land  and 
held  It  from  that  date  to  the  trial  of  the  ac- 
tion. Appellee  also  alleged  that  the  convey- 
ance from  James  Yontz  to  appellant's  Im- 
mediate vendor,  Bright,  for  the  coal  and 
other  minerals  under  the  land,  was  executed 
in  June,  1889,  a  month  after  his  conveyance, 
and  at  a  time  when  appellee  was  in  adverse 
possession  of  the  land,  claiming  it  as  his  own, 
and  therefore  the  deeds  from  Yontz  to  Bright 
and  from  Bright  to  appellant  were  cbamper- 
tous  and  void.  The  lower  court  adjudged 
these  deeds  champertous,  and  that  appellee 
bad  a  good  title  by  reason  of  his  continuous, 


adverse  possession,  and  that  the  claim  of  ap- 
pellant to  the  coal  and  other  minerals  under 
the  land  was  not  valid.  The  conveyance  from 
Yonts  to  appellee  did  not  limit  the  estate 
conveyed;  there  was  no  reservation  or  ex- 
ception of  any  kind  contained  in  it  It  was 
such  a  deed  as  would,  apparently,  convey 
the  minerals  as  well  as  the  surface,  and  by 
it  he  took  both,  unless  he  bad  at  that  time 
information  or  luowledge  of  the  equitable 
estate  in  Horsely  or  his  assignee,  in  the  coal 
and  other  minerals.  As  we  understand  the 
case,  the  questions  of  champerty  and  adverse 
possession  are  not  involved.  There  is  no 
pretense  that  appellee  undertook  to  mln« 
any  of  the  minerals,  or  that  he  committed 
any  specially  overt  act  indicating  that  he 
owned  the  minerals. 

In  the  case  of  Kincald  t.  McGowan,  88  Ky. 
91,  4  S.  W.  802,  9  Ey.  Law  Rep.  987,  13  L.  R. 
A.  289,  this  court  said:  "An  estate  in  fee  in 
land  carries  with  it  all  metals  and  minerals 
thereunder,  unless  the  metals  and  minerals 
are  excepted  In  the  conveyance,  or  'have  be- 
fore been  severed  in  ownership,  and  the  right 
thereto  vested  in  some  other  person.'  The 
surface  and  the  metals  and  minerals  may  be 
distinct  property  from  each  other  by  sep- 
arate conveyances  from  individuals.  Miner- 
als in  place  are  land.  They  are  subject  to 
conveyance.  The  surface  right  may  be  in 
one  man  and  the  mineral  right  in  another. 
Both  in  such  a  case  are  landowners.  They 
own  separate  and  distinct  corporeal  heredita- 
ments." 

It  appears  from  the  record  that  Yontz  had, 
prior  to  appellee's  purchase,  by  some  kind 
of  a  writing,  conveyed  to  <me  Horsely  the 
coal  and  other  minerals  under  this  land; 
but  the  writing  for  this  purpose,  under  the 
law  as  it  then  existed,  was  not  recordable, 
and  the  original  was  not  filed  as  evidence, 
nor  was  there  any  proof  Introduced  showing 
that  it  had  been  lost  or  destroyed.  However, 
what  was  asserted  to  be  a  copy  taken  from 
the  records  in  the  county  court  clerk's  office 
was  filed,  and  it  showed  that  Horsely  paid 
only  $10  at  the  time  it  was  executed,  but 
agreed  to  pay  the  balance,  50  cents  an  acre. 
This  writing  also  showed  that  the  purchase 
included  the  coal  and  other  minerals  under 
150  acres  of  land.  The  conveyances  by  Yontz 
to  Bright  and  from  Bright  to  appellant  con- 
veyed the  coal  and  other  minerals  under  on- 
ly 42  acres  of  land  owned  by  appellee.  It 
was  shown  by  Yontz  that  Bright  paid  liim 
the  purchase  price  at  the  time  of  the  convey- 
ance, which  was  after  the  conveyance  to  ap- 
pellee. 

Bonds  for  title  to  land,  and  other  contracts 
with  reference  to  interests  therein,  were  not 
authorized  by  law  to  be  acknowledged  and 
proved  as  deeds  prior  to  April,  1893,  when 
section  500,  Ky.  St.  (Russell's  St  {  2070),  was 
enacted.  That  sectioa  is  as  follows:  "Any 
contract  for  the  sale  of  land,  or  any  interest 
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therein,  when  acknowledged  or  proven  as 
deeds  are  required  to  be,  may  be  recorded  In 
the  county  in  which  such  lands  are  situated, 
in  the  same  office  and  books  in  which  deeds 
are  recorded,  and  the  record  of  all  such  con- 
tracts shall,  from  the  time  of  lodging  the 
same  for  record,  be  notice  of  such  contracts 
to  all  persons."  Prior  to  the  enactment  of 
this  section,  and  In  the  cases  of  Lemmon  t. 
Brown,  4  Bibb,  308,  Moore  v.  Dodd,  1  A.  K. 
Marsh.  140,  and  Owlngs  v.  Joult,  2  A.  K. 
Marsh.  380,  this  court  held  that  a  bona  fide 
purchaser  of  land  without  notice  of  any  equi- 
ty or  title  in  favor  of  a  third  person  was 
not  affected  thereby.  Under  these  authori- 
ties. It  results  that  appellee  was  entitled  to 
'  recover  In  this  action,  unless  be  had  Informa- 
tion or  knowledge  of  the  equitable  claim  of 
Eorsely  or  bis  assignee  prior  to  the  time  he 
parted  with  the  purchase  price  for  the  land. 
If  he'  had  no  such  notice,  he  was  an  inno- 
cent purchaser,  and  as  such  is  favored  by 
the  law.  There  were  only  two  witnesses  on 
this  question.  Tontz  testified  that  he  In- 
formed appellee  at  the  time  he  sold  him  the 
land  that  he  had  previously  sold  the  coal  and 
other  minerals  thereunder  to  Horsely.  This 
was  denied,  positively,  by  appellee,  who  fur- 
ther testified  that  be  had  no  Information  or 
knowledge  of  that  matter  from  any  source. 
This  being  the  state  of  the  evidence,  Tontz 
failed  to  show,  by  a  preponderance  thereof, 
that  appellee  had  notice  of  his  prior  sale  of 
the  coal  and  other  minerals,  and  the  court 
did  not  err  In  adjudging  appellee  entitled 
thereto. 

For  these  reasons,  the  judgment  of  the 
lower  court  Is  affirmed. 


KENTUCKY  SHOE  MPO.  CO.  v.  CAB- 
RAWAY. 
(Court  of  Appeals  of  Kentucky.    Feb.  4,  1910.) 

1.  Judgment  (J  199*)— Judgment  Notwith- 
sTAKDiNO  Verdict— Action  fob  Wbongfui, 

DlSCEABQE. 

If  a  servant  was  wrongfully  discharged,  he 
could  recover  nominal  damages  at  least,  though 
his  petition  failed  to  allege  that  he  had  attempt- 
ed to  secure  other  empToyment  after  bis  dis- 
charge, and  a  motion  for  judgment,  notwith- 
standing verdict,  was  properly  denied,  especially 
where  the  defect  in  the  petition  was  cured  by 
proof  that  he  had  made  such  effort,  and  by  the 
verdict. 

[Ed.   Note.— For  other  cases,  see   Judgment, 
Cent.  Dig.  if  367-375;   Dec.  Dig.  $  199.*] 

2.  Masteb  and  Servant  (§  40*)— Action  fob 
Wrongful  Discharge— Evidence. 

In  an  action  by  a  servant  for  wronjsful  dis- 
charge, evidence  held  to  support  a  finding  that 
plaintiff  was  employed  by  defendant,  through  its 
foreman,  to  work  tor  it  for  one  year  at  |15  a 
week  at  least,  but  that,  though  competent,  he 
waa  discharged  before  the  expiration  of  the  term 
without  his  consent,  and  made  some  effort  to 
find  other  employment,  which  he  was  unable  to 
secure. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  J  40.*] 


8.  PuiADiNG  (1433*)— Action  fob  Wbokofui. 

DiscHABaH—Pi,KADiNo— Defects  Cubed  bt 

Proof  and  Verdict. 

In  an  action  by  a  servant  for  a  wrongful 
discharge,  an  averment  of  the  petition,  "but  he 
has  not  been  able  to  obtain  employment  after 
defendant's  violation  of  its  contract  with  him," 
while  not  technically  sufficient  as  an  averment 
that  plaintiff  made  any  effort  to  obtain  other 
employment  after  his  discharge,  was  but  an  im- 
penect  allegation  which  the  pleader  upon  motion 
to  make  more  specific  could  have  corrected,  and 
where  such  motion  was  not  made,  and  objection 
to  testimony  of  plaintiff  as  to  his  efforts  to  se- 
cure employment,  was  not  placed  on  the  ground 
of  the  defective  allegation,  the  admissibility  of 
the  evidence  of  such  efforts  was  not  error;  the 
defect  in  the  petition  tteing  cured  by  verdict. 

[Bid.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  i|  1451-1477;    Dec.  Dig.  i  433.*] 

4.  Pleading  (§  433*)— Defects— Cure  by  Ver- 
dict. 

A  petition  or  answer  will  be  good  after  ver- 
dict if  It  contain  allegations  from  which  every 
necessary  fact  may  be  clearly  inferred. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §|  1451-1477 ;   Dec.  Dig.  i  433.*] 

Appeal  from  Circuit  (Dourt,  Lyon  County. 

"To  be  officially  reported." 

Action  by  D.  W.  Carraway  against  the 
Kentucky  Shoe  Manufacturing  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

M.  P.  Mailory  and  Edward  H.  James,  for 
appellant    Newton  W.  Utley,  for  appellee. 

SETTLE,  J.  Appellee  sued  In  the  court 
below  to  recover  for  the  alleged  violation  of 
a  contract,  whereby,  it  Is  claimed,  the  lat- 
ter, through  its  superintendent  Goodhue 
Jones,  employed  him  to  work  for  it  a  year, 
beginning  February  1,  1908,  as  foreman  of 
the  lasting  department  of  its  shoe  manufac- 
tory at  EddyvUle,  Ky.,  at  the  price  of  fl5 
per  week  during  the  month  of  February, 
$17.50  a  week  during  the  month  of  Marcli, 
and  $20  per  week  the  remainder  of  the  year 
ending  January  31,  1909.  It  is  aUeged  in 
the  petition  that  appellee,  on  February  1, 
1908s  entered  in  good  faith  upon  the  per- 
formance of  the  contract  In  accordance  with 
its  terms  and  continued  in  appellant's  serv- 
ice as  foreman  of  its  lasting  department  un- 
til March  7,  1908,  on  which  day  it,  without 
right,  discharged  him  from  its  employment, 
only  paid  him  for  his  work  down  to  that 
time  at  the  rate  of  $15  per  week,  and  refu9> 
ed  to  pay  him  any  more;  that  In  entering  ap- 
pellant's service  under  the  contract  men- 
tioned "be  declined  offers  of  profitable  em- 
ployment elsewhere,  but  has  not  been  able 
to  obtain  employment  after  defendant's  said 
violation  of  the  said  contract  with  him." 
The  appellant's  answer  contained  a  traverse 
of  the  averments  of  the  petition  and  specif- 
ically alleged  that  Goodhue  Jones  had  no 
authority  from  appellant  to  make  the  alleged 
contract  relied  on  by  appellee,  and  did  not 
In  fact  do  so,  but  only  employed  him  for  an 
indefinite  time  and  with  the  right  reserved 
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to  discharge  bim  at  any  time,  with  or  with- 
out canse.  All  afflrmatlve  matter  in  the  an- 
swer was  controTerted  by  reply.  The  trial 
resulted  in  a  verdict  and  Judgment  In  ap- 
pellee's favor  for  $200.  Before  entry  of  Judg- 
ment appellant  moved  for  Judgmmt  In  Its 
behalf  notwithstanding  the  verdict,  but  the 
motion  was  overruled,  and  It  then  filed  mo- 
tion and  grounds  for  a  new  trial  which  was 
likewise  overruled.  Exceptions  were  taken 
by  appellant  to  these  rulings  and  the  Judg- 
ment, and  an  appeal  granted. 

The  motion  for  a  Judgment  non  obstante 
veredicto  was  based  on  the  claim  that  the 
petition  failed  to  allege  that  appellee  made 
any  effort  to  secure  other  employment  after 
his  discbarge,  and  that  such  failure  entitled 
appellant  to  a  Judgment  on  the  pleadings. 
Manifestly,  this  contention  Is  unsound,  for, 
If  It  be  conceded  that  the  petition  Is  defec- 
tive in  tlie  particular  claimed,  appellant's  al- 
leged violation  of  the  contract  declared  on 
In  wrongfully  discharging  appellee  from  its 
service  before  the  expiration  of  the  period  of 
his  employment,  all  of  which  is  sufficiently 
set  out  In  the  petition,  entitled  him  to  nom- 
inal damages  In  any  event  So,  In  this  view 
of  the  case,  to  say  nothing  of  the  rule  that 
the  defect  In  tbe  petition  should  be  regarded 
as  cured  by  the  proof  and  verdict,  the  action 
of  the  court  in  overruling  the  motion  for  a 
Judgment  non  obstante  was  not  error. 

Tbongb  apparently  more  numerous,  tbe 
grounds  for  a  new  trial  contain  but  three 
complaints  of  error:  (1)  That  the  verdict  is 
not  suppwted  by  the  evidence;  (2)  that  In- 
competent evidence  was  admitted  on  the  tri- 
al; (3)  that  the  Jury  were  not  properly  In- 
structed. Our  examination  of  the  evidence 
found  In  the  record  compels  us  to  reject  the 
Orst  ground  of  complaint.  That  of  appellee 
strongly  conduced  to  prove  that  appellant's 
superintendent,  Goodhue  Jones,  had  author- 
ity to  contract  with  appellee  as  alleged  in 
the  petition,  and  that  he  did  employ  appellee 
as  foreman  of  the  lasting  department  of  ap- 
pellant's shoe  manufactory  for  the  time  and 
upon  the  terms  claimed  in  the  petition.  It  is 
true  that  Jones  in  his  deposition  denied  that 
appellee  was  employed  for  a  specified  time, 
and  stated  that  he  was  to  receive  only  |16 
per  week  whUe  In  appellant's  service,  and 
that  he  (Jones)  bad  the  right  to  discharge 
him  at  any  time,  yet  he  admitted  that  he 
employed  appellee  to  begin  work  February 
1,  1908,  and  that  he  had  authority  to  do  so. 
He  also  admitted  that  appellee  was  a  com- 
petent man  for  the  work  he  was  employed  to 
do,  and  that  when  he  (Jones)  quit  appellant's 
service,  which  was  some  time  in  February, 
1906,  appellee  was  still  at  work  for  appellant 
as  foreman  of  tbe  lasting  department  under 
the  contract  of  employment  he  had  made 
with  him.  Jones  was  succeeded  as  superin- 
tendent by  Lesser,  who  discharged  appellee 
from  appellant's  service  for  no  other  reason 
than  to  give  tbe  position  to  another.  Both 
Jones  and  Lesser  repeatedly  declared  appel- 


lee to  be  a  competent  and  skilled  man  while 
be  was  at  work  in  the  shoe  manufactory, 
which  declarations  were  made  to  the  wit- 
nesses Bruner,  Glenn,  and  Freer.  These  wit- 
nesses were  also  told,  in  efTect,  by  Jones, 
that  he  had  employed  appellee  for  a  year. 
This  was  denied  by  Jones  in  his  deposition 
when  asked  as  to  his  statements  to  Bruner, 
Glenn,  and  Freer,  in  laying  the  foundation 
to  contradict  him  by  them;  this  testimony 
having  been  permitted  to  go  to  the  Jury  to 
affect  his  credibility.  In  brief  the  evidence 
for  both  appellant  and  appellee  was  conclu- 
sive of  the  facts  that  Jones  had  authority  to 
employ  appellee  even  for  a  year  and  to  agree 
with  the  latter  as  to  the  compensation  he 
was  to  be  paid  for  bis  work,  and  that  appel- 
lee's dismissal  from  appellant's  service  was 
not  because  of  incompetency,  inefflciency,  or 
other  fault  of  his. 

The  evidence  was  conflicting  only  to  re- 
spect to  the  terms  of  the  contract  between 
Jones  and  appellee  as  to  tbe  latter's  employ- 
ment. Tliey  being  the  only  witnesses  on  that 
point,  the  Jury  had  to  accept  the  testimony 
of  one  of  them,  and  the  fact  that  Jones  was 
largely  discredited  by  the  testimony  of  Bru- 
ner, Glenn,  and  Freer  doubtless  led  to  the 
Jury's  acceptance  of  appellee's  version  of 
the  contract ;  hence  they  found  that  bis  em- 
ployment was  for  a  year's  service'  to  be  ren- 
dered appellant,  Instead  of  for  an  indefinite 
period,  to  be  terminated  at  the  will  of  Jones 
or  Lesser,  his  successor.  Appellee  also  testi- 
fied at  length  "as  to  the  efforts  made  by  him 
to  get  other  employment  after  his  dismissal 
from  appellant's  service.  Being  skilled  to 
the  work  of  manufacturing  sboes,  and  un- 
skilled to  any  other  occupation,  it  was  but 
natural  that  appellee  should  first  try  to*  get 
employment  to  a  shoe  manufactory,  and  this, 
according  to  the  evidence,  he  did  by  apply- 
ing to  such  a  manufactory  at  Kuttawa,  but 
falltog  there  he  wrote  several  shoe  manu- 
facturers with  a  like  result,  and  finally,  at 
considerable  expoise,  made  a  trip  to  a  shoe 
manufactory  in  Missouri  with  the  expecta- 
tion of  securing  work,  but  without  success. 
Durtog  these  attempts  to  find  employment 
appellee  attempted,  with  his  father-to-law,  to 
raise  a  crop  on  a  little  farm  owned  or  rented 
by  the  latter ;  but  as  the  season  was  far  ad- 
vanced when  he  undertook  this  work,  and  he 
was  inexperienced  in  farming,  he  made  prac- 
tically nothtog.  There  was  therefore  evi- 
dence from  which  the  Jury  were  authorized 
to  find  that  appellee  was  employed  by  appel- 
lant, through  Its  foreman,  to  work  for  It  a 
year,  at  least,  at  $15  per  week ;  that,  though 
competent  and  efficient,  he  was  discharged 
before  the  expiration  of  the  term,  indeed 
within  a  month  and  seven  days  of  his  em- 
ployment, without  his  consent ;  and  that  he 
made  some  effort  at  least  to  find  other  em- 
ployment, which  he  was  unable  to  secure. 
These  facts,  it  would  seem,  entitled  appellee 
to  recover  the  amount  of  the  wages  he  would 
have  earned  under  the  contract  with  appel- 
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lant,  from  the  time  be  was  discharged  to  the 
end  of  the  year  (or  which  he  was  employed, 
to  be  credited  by  any  amount  he  earned  at 
other  employment,  after  such  discharge  and 
during  the  remainder  of  the  year,  or  that  he 
could  have  earned  by  the  use  of  ordinary 
diligence  to  get  other  employment  during  the 
same  time. 

The  Instructions  that  were  given  by  the 
trial  court  so  aptly  express  the  law  on  this 
and  all  other  aspects  of  the  case  that  we 
perceive  no  just  grounds  for  the  objections 
made  to  them  by  counsel  for  appellant.  The 
alleged  Incompetent  evidence  of  which  appel- 
lant complains  is  that  part  of  appellee's  tes- 
timony as  to  his  efforts  to  obtain  other  em- 
ployment after  his  discharge  by  appellant 
The  complaint  rests  upon  the  theory  that  It 
is  not  alleged  In  the  petition  that  appellee 
made  any  effort  to  obtain  other  employment 
Therefore  the  Introduction  of  evidence  to 
prove  such  efforts  were  made  was  unauthor- 
ized. As  previously  stated,  the  averment  of 
the  petition  on  this  subject  is:  "But  he  has 
not  been  able  to  obtain  employment  after  de- 
fendant's violation  of  Its  said  contract  with 
him."  Technically  speaking,  the  averment 
does  not  measure  up  to  the  rules  of  correct 
pleading,  yet  it  is  more  than  a  mere  conclu- 
sion of  the  pleader  as  Its  language  implies 
an  effort,  as  well  as  Inability  on  his  part, 
to  obtain  employment.  It  is  an  imperfect  or 
defective  allegation,  which  the  pleader  upon 
a  motion  to  make  more  speclQc  could  have 
corrected  and  made  good,  but  as  such  mo- 
tion was  not  made  by  appellant,  and  it  does 
not  appear  from  the  record  that  its  counsel, 
in  objecting  to  the  testimony  introduced  by 
appellee  to  show  his  efforts  to  procure  em- 
ployment, made  it  known  that  the  objection 
was  because  of  the  defective  allegation  in 
question,  we  are  unwilling  to  hold  that  the 
court  erred  In  allowing  the  testimony  in 
question  to  go  to  the  jury.  In  other  words, 
the  defect  in  the  petition  was  one  that  conld 
be  and  was  cured  by  proof  and  the  verdict 

As  said  in  Drakesboro  Coal,  Coke  &  Min- 
ing Co.  V.  Jemigan,  30  Ky.  Law  Rep.  477, 
99  S.  W.  236,  quoting  with  approval  Newman 
on  Pleading  &  Practice:  "The  verdict  will 
not  only  aid  a  defective  allegation,  but  it 
extends  sometimes  even  to  cure  an  omission 
altogether  to  make  a  necessary  allegation. 
Where  there  are  defects  or  imperfections  In 
the  pleading,  yet  the  issue  joined  Is  such  as 
necessarily  requires  on  the  trial  the  proof 
of  the  facts  defectively  or  imperfectly  stat- 
ed, or  even  omitted,  and  without  which  It  is 
not  reasonable  to  presume  that  a  jury  would 
have  given  a  verdict  for  the  party,  such  de- 
ficiency is  cured  by  the  verdict"  The  sensi- 
ble and  practical  rule  is  that  a  petition  will 
be  good  after  verdict  if  it  contain  allegations 
from  which  every  fact  necessary  to  maintain 
the  action  may  be  fairly  inferred.  This  rule, 
of  course,  is  equally  applicable  to  a  case 


wha«  the  answer  does  not  state,  or  defective- 
ly states,  the  defense.  Bogers  v.  Felton,  9S 
Ky.  150,  32  S.  W.  405,  17  Ky.  Law  Rep.  724; 
Wilson  v.  Hunt's  Adm'r,  6  B.  Mon.  879; 
Daniel  v.  Holland,  4  J.  3.  Marsh.  18. 

In  view  of  the  rule  stated,  we  are  of  opin- 
ion that  the  verdict  in  this  case  should  not 
be  disturbed  on  account  of  the  defective 
averment  In  the  petition  referred  to,  or  be- 
cause of  the  introduction  of  the  evidence 
complained  of.  If  entitled  to  recover  at  all, 
$200,  the  amount  awarded  appellee  by  the 
verdict,  was  perhaps  as  little  in  the  way  of 
compensation  as  appellant  could  have  ex- 
pected. 

Jud£;ment  affirmed. 


LANCASTBB'S  EX'B  v,  O'BRIEN. 
(Court  of  Appeals  of  Kentucky.    Feb.  4,  1910.) 

1.  EXEO0TOBS  AND  AoiaNISTBATOBS  (i  227*) — 

Allowance  and  Patment  of  Claiics  — 
Services  Rendered  Decedent— Evidence. 
Under  Ky.  St  §  3870  (Russell's  St  {  3901), 
providing  that  if  a  demand  against  the  estate  of 
a  decedent  be  other  than  an  obligation  signed 
by  him,  or  a  judgment,  it  shall  be  verified  by  a 
person  other  than  the  claimant,  who  shall  state 
m  his  affidavit  that  he  believes  the  claim  to  be 
just  and  correct  and  ^ve  his  reasons  why  he  so 
believes,  a  claim  agamst  an  estate  for  serrices 
performed  at  irregular  times  during  several 
years,  so  that  it  was  difficult  to  specify  what 
thCT  were  or  when  they  were  performed,  was 
sufficiently  supported  by  affidavits  stating  that 
the  persons  making  them  knew  that  the  claimant 

f)eriormed  services  for  decedent  that  they  be- 
leve  bis  claim  was  just  and  correct,  giving 
their  reasons,  where  there  was  ample  evidence 
that  the  claimant  did  perform  services  for  the 
decedent  for  which  he  had  not  been  paid,  and 
for  which  the  decedent  intended  to  pay  bim, 
since  the  daim  was  of  such  a  nature  that  no 
one  could  positively  swear  that  he  knew  vari- 
ous items  were  just  and  correct. 

[Bid.  Note. — For  other  cases,  pee  Fxp'-'itors  and 
Administrators,  Cent  Dig.  fS  811-818;  Dec. 
Dig.  f  23H.*] 

2.  ExKctrroBS  and  Administkatohs  (S  221*)— 
Allowance  and  Payment  or  Claims  — 
Amount  of  Claim. 

In  a  proceeding  for  the  allowance  of  * 
claim  against  the  estate  of  a  decedent  for  serv- 
ices  rendered,  held,  under  the  evidence,  that  the 
amount  allowed  the  claimant  was  not  excessive. 
[Ed.  Note.— For  other  cases,  see  Executors  and 
Admmistratois,  Dec.  Dig.  S  221.*] 

Appeal  from  Circuit  Court,  Nelson  County. 

"To  be  officially  reported." 

Proceeding  for  the  settlement  of  the  es- 
tate of  S.  P.  Lancaster,  In  which  Charles  P. 
O'Brien  filed  a  claim.  From  a  judgment  al- 
lowing the  claim,  S.  P.  Lancaster's  execu- 
tor appeals.    Affirmed. 

Nat  W.  Halstead,  McQuown  &  Beckham. 
John  D.  Wlckliffe,  and  Morgan  Yewell,  for 
appellant  John  A.  Fulton  and  F.  Hi.  Dangb- 
erty,  for  appellee. 

CABBOLL,  J.  a  P.  Lancaster  died  In 
May,    1902.     After  his  death   a   suit    was 
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brooght  to  settle  hla  estate,  and  the  appellee 
presented  a  claim  against  his  estate  for  $2,- 
822.90.  To  the  commissioner's  reixtrt  allow- 
ing this  claim,  exceptions  were  filed,  and  up- 
on final  hearing  the  chancellor  allowed  appel- 
lee $1,546.80.  From  that  judgmmt  this  ap- 
peal Is  prosecuted;  the  contention  of  appel- 
lant being  that  appellee  was  not  entitled  to 
recover  anything.  The  verified  claim  pre- 
sented by  appellee  Is  as  follows:  "To  labor 
and  services  rendered  and  performed  by  the 
claimant  herein  to  Sam  P.  Lancaster,  de- 
ceased, during  his  lifetime,  and  contlnuonaly 
from  the  Sd  day  of  April,  1899,  to  May  8th, 
1902,  a  period  of  8  years,  l  month,  and  6 
days,  all  at  the  request  of  said  Lancaster, 
and  under  an  agreement  or  promise  on  his 
part  to  pay  a  reasonable  compensation  there- 
for; such  services  so  rendered  and  perform- 
ed were  of  the  character  of  a  general  super- 
vision and  management  of  the  business  af- 
fairs of  said  Lancaster,  keeping  his  books 
and  account,  and  in  a  general  way  attending 
to,  supervising  and  managing  his  business, 
and  reasonably  of  the  value  of  $750  per  an- 
num, aggregating  the  amount  now  due  and 
owing— $2,822.90."  This  claim  is  supported 
by  the  affidavits  of  John  C.  Tolbott,  who 
says,  "That  be  believes  the  foregoing  account 
of  Charles  P.  O'Brien  for  $2,322^90  against 
the  estate  of  S.  P.  Lancaster  is  Just  and  cor^ 
rect,  for  the  reason  that  he  knows  S.  P.  Lan- 
caster was  a  man  of  large  affairs  and  es- 
tate, and  that  the  claimant,  Charles  P. 
O'Brien,  during  the  period  set  out  in  said 
daim  was  engaged  in  looking  after  and  at- 
tending to  the  affairs  and  business  of  said 
Lancaster,  and  that  said  Lancaster  was  in 
frequent  consultation  with  the  claimant,  and 
said  Lancaster  seemed  to  rely  on  said  claim- 
ant in  the  transaction  of  his  business,  and 
these  matters  and  facts  he  learned  in  a  large 
part  from  said  Lancaster  himself ;"  of  O.  C 
Brown,  who  said,  "That  he  knows  that  the 
claimant  Charles  P.  O'Briot  rendered  serv- 
ices for  8.  P.  Lancaster  during  the  period 
mentioned,  and  he  believes  that  the  charges 
therefor  as  set  out  In  the  account  are  reason- 
able;" and  of  R.  B.  Lancaster,  who  says, 
"That  he  has  read  the  account  of  Charles 
P.  O'Brien  against  S.  P.  Lancaster,  and  he 
knows  that  the  said  O'Brien  performed  serv- 
ices for  said  Lancaster  during  the  period  set 
out  In  said  account,  and  he  believes  the 
charge  therefor  la  reasonable  and  the  ac- 
count Is  Just." 

Section  3870  of  the  Kentucky  Statutes  (sec- 
tion 3901,  Russell's  St.),  making  provision 
for  the  proof  of  claims  like  this,  provides  in 
part  that:  "If  the  demand  be  other  than  an 
Obligation  signed  by  the  decedent  or  a  Judg- 
ment, it  shall  also  be  verified  by  a  person 
other  than  the  claimant,  who  shall  state  in 
his  affidavit  that  be  believes  the  claim  to  be 
Just  and  correct,  and  give  the  reasons  why 
be  so  believes." 

It  will  be  observed  that  it  Is  not  sofficlent 


for  the  person,  other  than  the  claimant,  to 
state  that  he  believes  the  claim  to  be  just 
and  correct  He  must  in  addition  thereto 
give  the  reasons  why  he  believes  it  to  be  Just 
and  correct  This  Is  a  very  valuable  statute, 
intended  for  the  double  purpose  of  protecting 
the  estates  of  decedents,  and  to  furnish  the 
personal  representative  with  evidence  upon 
which  he  may  safely  pay  debts  presented 
against  the  estate  with  the  reasonable  as- 
surance that  they  are  Just  demands.  In  ac- 
cordance with  this  statute,  an  account.  If 
practicable  to  do  so,  should  be  itemized,  and 
state  with  particularity  what  each  charge  is 
for,  and  the  proving  witness  should  give  rea- 
sons sufficient  in  themselves  to  Justify  the 
personal  representative  in  believing  that  the 
witness  knows  the  claim  and  each  part  of  It 
is  Just  and  correct  Dewhnrst  v.  Shepherd, 
102  Ky.  239,  43  S.  W.  233,  19  Ky.  Law  Rep. 
1260 ;  licach  v.  Kendall,  13  Bush,  421 ;  Crane 
&  Breed  Mfg.  Go.  v.  Stagg,  122  S.  W.  226. 
But  the  statute  should  not  be  so  construed 
as  to  put  it  beyond  the  reach  of  persons  hav- 
ing meritorious  claims  to  make  proof  of  them. 
When,  as  in  this  case,  the  character  of  the 
daim  renders  it  difficult  if  not  Impracticable 
to  state  with  particularity  the  specific  things 
charged  for,  the  law  will  not  require  it 
O'Brien  rwidered  a  variety  of  services,  ex- 
tending over  quite  a  period  of  time,  with  no 
fixed  agreement  or  understanding  as  to  what 
be  should  do  or  when  he,  should  do  it  What 
he  did  depended  on  when  he  was  called  upon 
by  Mr.  Lancaster.  Under  these  circumstan- 
ces we  think  the  claim  and  the  preliminary 
proof  was  sufficient. 

A  large  amount  of  evidence  was  taken  for 
and  against  the  claim,  and  it  seem6  unnec- 
essary that  we  should  give  more  than  a  gen- 
eral statement  of  the  facts  provoL  The  evi- 
dence conduced  to  show  that  O'Brien  was  a 
prudent,  intelligent,  good  business  man,  as 
well  as  a  capable  accountant  He  had  in  a 
large  measure  the  confidence  of  Mr.  Lancas- 
ter, and  In  1890  was  employed  by  blm  about 
his  distillery,  and  continued  in  this  employ- 
ment until  April  3,  1899,  when  the  distillery 
was  sold  to  the  whisky  trust  and  Lancaster 
quit  the  manufacture  of  whisky.  Lancaster, 
after  disposing  of  his  distillery,  devoted  his 
attention  to  the  management  of  his  extensive 
farming  interests,  with  which  he  combined 
the  feeding  and  slopping  of  cattle  at  distil- 
leries, and  the  breeding  and  training  of  race 
horses.  He  owned  and  operated  three  farms, 
containing  about  1,800  acres — one  where  he 
lived  known  as  the  "Home  Farm,"  another 
known  as  the  "MchoUs  Farm,"  and  another 
known  as  the  "Withrow  Place."  It  was  at 
the  Withrow  place  that  his  distillery  was  lo- 
cated, and  here  that  O'Brien  lived.  Lancas- 
ter was  a  man  of  fine  business  capacity,  of 
large  wealth,  and  very  successful  in  his  busi- 
ness ventures.  Until  about  a  year  preceding 
his  death,  he  enjoyed  good  health  and  gave 
active  personal  attention  to  his  affairs,  fre- 
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qaently  visiting  the  Witbrow  place,  which 
was  several  miles  from  his  home  farm.  He 
was  not  fond  of  writing,  and  was  in  the  tiab- 
It  during  the  years  covered  by  the  claim,  of 
getting  O'Brien,  in  whose  Judgment  and  busi- 
ness capacity  as  well  as  Integrity  he  relied, 
to  attend  to  a  large  part  of  his  correspon- 
dence. It  was  shown  tliat  O'Brien  bought 
cattle  for  Lancaster  and  sold  them ;  that  he 
often  took  his  passbook  to  the  bank  to  have 
it  balanced ;  that  he  made  dllTerent  trips  for 
him  to  various  places,  looking  after  his  In- 
terests, and  that  he  exercised  in  a  general 
way  supervision  over  the  cattle  being  slopped 
at  the  distillery,  and  frequently  attended  to 
the  shipment  of  them,  and  was  often  con- 
sulted not  only  by  Lancaster,  but  by  his  em- 
ployes in  reference  to  the  race  horses  that 
Lancaster  was  breeding  as  well  as  racing. 
One  witness  said  that  he  heard  Lancaster,  on 
three  different  occasions,  say  to  O'Brien 
when  he  wanted  him  to  write  a  letter:  "I 
don't  want  you  to  do  this  work  for  nothing ; 
I  intend  to  pay  you  for  everything  you  do 
for  me."  Another  witness  said  he  heard  him 
say  that  "O'Brien  would  be  well  paid  for 
what  he  had  done  for  him."  But  it  does  not 
appear  tliat  O'Brien,  during  the  life  of  Lan- 
caster, ever  presented  any  claim  to  him  for 
services  or  demanded  payment  for  his  serv- 
ices or  that  he  was  paid  anything.  A  num- 
ber of  witnesses  who  had  opportunity  of 
knowing  the  character  and  value  of  the  serv- 
ices rendered  by  O'Brien  testified  that  they 
were  worth  from  $600  to  $800  per  year. 

The  evidence  for  the  executor  conduced  to 
show  that  what  service  O'Brien  rendered  was 
done  as  a  gratuity  or  accommodation  to 
Mn  Lancaster  for  the  kindnesses  he  had 
shown  O'Brien,  and  not  with  any  intention 
of  charging  for  them;  that  Lancaster  him- 
self and  a  man  named  Hardie,  who  was  the 
general  manage  of  his  farming  interests, 
attended  to  all  of  bis  business  except  occa- 
sionally when  be  would  get  O'Brien  to  write 
letters  or  see  some  person  or  go  some  place 
for  him.  It  is  strongly  pressed  in  argu- 
ment that  although  O'Brien  only  received 
for  his  whole  time  when  be  was  working 
for  Ijincaster  at  the  distillery  previous  to 
April,  1899,  175  per  month  when  the  distil- 
lery was  running,  and  $50  when  it  was  not. 
In  operation,  that  his  bill  against  Lancaster 
for  the  occasional  services  rendered  him  was 
much  larger  than  he  was  being  paid  when 
he  devoted  his  entire  time  to  his  services, 
and  that  from  April  3,  1890,  until  the  death 
of  I^ancaster,  O'Brien  was  regularly  employ- 
ed at  a  salary  of  some  thousand  dollars  a 
year  to  manage  the  distillery  that  Lancaster 
had  sold  to  the  trust  The  evidence  Is  very 
satisfactory  that  the  farms  of  Lancaster 
were  managed  by  himself  and  Hardie,  and 
that  O'Brien  had  little  if  anything  to  do 
with  the  conduct  of  the  farms.     But  the 


claim  of  O'Brien  is  not  for  attending  to 
farms,  but  to  other  business  matters  in 
which  Lancaster  needed  and  liad  his  assist- 
ance and  services. 

It  is  difficult  to  fix  a  fair  value  on  the 
services  rendered  by  u'Brien,  as  he  was  not 
regularly  employed  or  engaged  for  any  par- 
ticular business.  But  toat'he  did  render 
services  there  can  be  no  doubt,  and  Hiat 
these  services  were  of  some  value  to  Lan- 
caster must  be  conceded.  So  that  the  case 
really  comes  down  to  the  question  of  how 
much  O'Brien's  services  were  worth.  The 
chancellor  who  considered  the  case  and  was 
doubtless  personally  acquainted  with  many 
of  the  witnesses  allowed  O'Brien  in  round 
numbers  $S50  a  year  with  Interest  from  the 
time  the  claim  was  presented  until  the  Judg- 
ment, and  we  are  not  prepared  to  say,  in 
opposition  to  his  opinion,  that  the  allow- 
ance is  excessive.  In  considering  this  case 
we  have  not  overlooked  the  fragmentary 
character  of  the  evidence  for  O'Brien  or  the 
evidence  of  Willet  as  to  what  O'Brien  said 
in  April,  1902,  or  the  fact  that  his  failure 
to  make  out  and  present  any  bill  during  the 
life  of  Lancaster  is  a  strong  circumstance 
against  the  validity  of  his  claim.  On  ac- 
count of  these  circumstances  and  others.  If 
it  were  not  clearly  shown  that  during  these 
years  O'Brien  rendered  service  that  ordi- 
narily one  would  expect  to  be  compensated 
for,  we  would  say  that  his  entire  claim 
might  properly  have  been  rejected  by  the 
chancellor.  But,  taking  into  consideration 
the  undisputed  fact  that  O'Brien  during  the 
years  mentioned  in  the  claim  did  for  Lan- 
caster many  things  that  were  useful  and 
helpful,  and  the  further  fact  that  he  said 
he  expected  to  reward  him  for  bis  labor, 
we  do  not  feel  warranted  in  holding  that 
the  allowance  made  by  the  chancellor  is 
excessive. 

Wherefore   the   Judgment   of   the   lower 
court  is  aiurmed. 


DRUIN  V.  COMMONWEALTH. 

{Court  of  Appeals  of  Kentucky.    Feb.  8,  1910.) 

L  Rapk  (J  54*)— Pbosecution  and  Punish- 
ment—Evidkncb—Sufwcibnct. 

In  a  prosecution  for  carnally  knowing  a 
female  under  the  age  of  16,  the  testimony  of  the 
prosecutrix  alone,  who  testified  Dnequivocally 
that  defendant  had  sexual  intercourse  with  her 
several  times  before  she  was  16  yean  old,  was 
sufficient  to  sustain  a  verdict  of  guilty. 

[E^d.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  f  83 ;   Dec.  Dig.  (  54.*] 

2.  Cbiminal  Law   ({  600*)  —  Discbetion   ot 
CouBT— Gkantino  Continuance. 

In  a  prosecution  for  rape,  where  defendant 
asked  for  a  continuance  on  the  ground  of  the 
absence  of  two  witnesses,  and  fil^  an  affidavit 
showing  due  diligence,  that  one  of  them  would 
testify  that  prosecutrix  told  her  that  she  liad 
never  had  sexual  intercourse  with  defendant, 
and  that  be  was  not  the  father  of  her  child,  but 
that  her  own  father  had  mined  her,  and  the 
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vther  that  he  saw  proaecutiix  and  her  father  in 
the  act  of  having  aexual  intercourse,  the  court 
did  not  abuse  its  discretion  in  denying  a  con- 
tinoance,  where  it  allowed  the  affidavit  to  be 
read  as  the  deposition  of  the  absent  witnesses. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  134)1^-1847;  Dec.  Dig.  f 
600.*] 

8.  CannRAL  Law  (f  1166*)— Apfeai.  and  Ek- 
BOR— Revhw— Hariilebs  Ebbob— Continu- 
ance. 

The  refusal  of  a  continuance  on  the  ground 
that  certain  witnesses  were  absent  will  not  be 
interfered  with  on  appeal  where  the  affidavit 
stating  what  it  was  claimed  the  absent  witness- 
es would  testify  to  waa  read  as  their  deposition, 
unless  it  appears  that  the  substantial  rights  of 
the  accused  were  prejudiced. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  3111 ;   Dec.  Dig.  i  1166.*] 

4.  Cbiminal    Law    (|    065*)- Discretion    or 

Court— Conduct  of  Trial. 

In  a  prosecution  for  carnally  knowing  a  fe- 
male under  the  age  of  10  years,  it  was  proper 
to  allow  the  father  of  the  girl  who  testified  as  a 
witness  to  remain  in  the  courtroom,  and  aa- 
sist  in  the  prosecution. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  fi  164»-1C66M;  Dec.  Dig.  8 
665.*] 

6,  Cbiminai.  Law  (j  1153*)— Appeai/— Discbb- 
TioN  of  Court— Presenck  of  Witnessbs. 
The  discretion  of  the  court  in  allowing  a 
witness  to  sta^  in  the  courtroom,  and  assist  in 
the  trial,  while  others  are  excluded,  is  not 
ground  for  reversal,  unless  it  clearly  appears 
that  this  discretion  was  abused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
law.  Cent  Dig.  i  3065;  Dec.  Dig.  |  1153.*] 

6.  Rape  (|  43*)— Pbosecution- Evidence. 

In  a  prosecution  for  rape,  evidence  that  the 
prosecntrix  gave  birth  to  the  child  some  nine 
months  after  she  testified  that  she  had  inter- 
course with  defendant  was  competent  io  corrob- 
oration of  her  statement  that  defendant  had  had 
•exaal  intercourse  with  her, 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  J  65;  Dec.  Dig.  |  43.»] 

7.  Cbiiiinal  Law  ((  1156*)— Discbxtion  or 
Coubt— New  TbiaI/— Statutes. 

Where  motion  for  new  trial  in  a  criminal 
prosecution  on  the  ground  that  one  of  the  iu- 
rora  bad  expressed  an  opinion  before  the  trial 
that  defendant  was  guilty  was  overruled,  the 
qnestion  cannot  be  reviewed  under  Cr.  Code 
Prac.  S  281,  providing  that  rulings  of  the  court 
made  upon  motions  for  new  trial  will  not  be 
subject  to  exception. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3067-3071;  Dec  Dig.  | 
1156.*J 

&  Cbiminal  Law  ({  730*)— Habutess  Eb- 
BOB  — Arouvent  or  CouNSEi,  — Action  or 
Coubt. 

In  a  prosecution  for  rape,  where  an  affida- 
vit for  continuance  on  the  ground  of  absence  of 
witnesses  stating  what  they  would  testify  If 
present  was  admitted  as  the  deposition  of  the 
absent  witnesses,  the  error  of  the  connsel  for 
the  prosecution  in  stating  in  his  argument  that 
the  prosecution  had  admitted  the  affidavit  for 
the  purpose  of  getting  a  trial,  but  that  the  ab- 
sent witnesses  would  not  make  the  statements 
claimed  if  present,  that  attachments  had  issued 
for  each  of  them,  and  that  the  officen  were  aft- 
er them,  was  insufficient  to  warrant  discharging 
the  jury  and  ordering  a  new  trial,  where  the 
conrt  at  once  Instructed  the  Jury  to  disregard 
those  statements  of  counsel. 

[Ed  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  1693 ;   Dec.  IMg.  |  730.*] 


Appeal  from  Circuit  Oonrt,  Taylor  County. 

"Not  to  be  officially  reported." 

Henry  A.  Drain  was  convicted  of  carnally 
knowing  a  female  nnder  tlie  age  of  16  years, 
and  be  appeals.    Affirmed. 

W.  A.  Malone,  for  appellant  Jas.  Breath- 
itt, Atty.  Gen.,  and  Tom  B.  McGregor,  Asst 
Atty.  Gen.,  for  the  Commonwealth. 

CARROLL,  J.  The  appellant  under  an  In- 
dictment charging  him  with  carnally  know- 
ing Nellie  Gribbins,  a  female  under  the  age 
of  16  years,  was  convicted,  and  his  punish- 
ment fixed  at  confinement  In  the  state  peni- 
tentiary for  12  years.  He  asks  a  reversal  of 
the  judgment  upon  several  grounds  that  will 
be  noticed  In  the  course  of  the  opinion. 

The  prosecutrix,  Nellie  Gribbins,  testified 
unequivocally  that  the  appellant  bad  sexual 
intercourse  with  her  several  times  before 
she  arrived  at  the  age  of  16  years.  Her  evi- 
dence alone  authorized  the  jury  to  find  him 
guilty,  notwithstanding  his  denials.  So  that 
the.  evidence  was  sufficient  to  support  the 
verdict 

The  Indictment  was  found  at  the  Septem- 
ber term,  1908,  and  a  trial  had  In  April,  1900. 
When  the  case  was  called  for  trial,  the  ap- 
pellant asked  for  a  continuance  on  account 
of  the  absence  of  Maggie  Parrott  and  Hardin 
Shlpp.  The  affidavit  for  continuance  showed 
due  diligence  to  obtain  the  presence  of  these 
witnesses,  and  set  out  that  Maggie  Parrott 
would  testify  that  Nellie  Gribbins  told  her 
that  H.  A.  Drain,  the  appellant,  never  had 
sexual  intercourse  with  her  and  was  not  the 
father  of  her  child,  but  that  her  own  father 
bad  ruined  her;  that  Hardin  Shlpp  would 
testify.  If  present,  that  he  saw  the  prosecu- 
trix and  her  own  father  In  the  act  of  having 
sexual  Intercourse  with  each  other.  The  tri- 
al judge  refused  to  continue  the  case,  but 
permitted  the  affidavit  to  be  read  as  the  dep- 
osition of  the  absent  witnesses.  The  action 
of  the  trial  court  In  refusing  a  continuance, 
when  the  affidavit  of  what  an  absent  wit- 
ness will  testify  to  Is  permitted  to  be  read 
as  a  deposition,  will  not  be  Interfered  with 
by  this  conrt,  unless  It  appears  that  the  sub- 
stantial rights  of  the  accused  are  prejudiced 
by  the  failure  to  grant  the  continuance.  The 
trial  court  has  a  large  discretion  In  matters 
like  this,  and  his  decision  Is  entitled  to 
weighty  consideration.  The  only  effect  of 
the  evidence  of  the  absent  witnesses  was  to 
discredit  the  testimony  of  the  prosecutrix, 
and,  as  the  jurors  had  before  them  the  state- 
ments these  witnesses  would  have  made  if 
present,  we  are  not  prepared  to  say  that  it 
was  error  to  refuse  a  continuance. 

It  is  also  complained  that  the  court  per-- 
mltted  Andy  Gribbins,  the  father  of  the  pros- 
ecutrix and  a  witness  for  the  commonwealth, 
to  remain  in  the  courtroom  and  testify,  al- 
though the  witnesses  had  been  by  order  of 
court  excluded  from  the  courtroom.    It  has 
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been  often  held  by  this  court  that  the  trial 
Judge  has  a  lai^e  discretion  In  permitting  a 
witness  to  remain  In  the  courtroom  to  assist 
In  tbe  trial,  although  witnesses  under  a 
rule  are  excluded;  and  that  the  fact  that  the 
trial  court  permits  a  witness  to  testify  who 
has  been  allowed  to  remain  will  not  be 
ground  for  reversal,  unless  It  appears  that 
this  discretion  was  abused.  Baker  ▼.  Com- 
monwealth, 106  Ky.  212,  50  S.  W.  54,  20  Ky. 
Law  Rep.  1778;  Gilbert  ▼.  Commonwealth, 
111  Ky.  793,  64  S.  W.  846,  23  Ky.  Law  Rep. 
1094;  Matthews  ▼.  L.  &  N.  R.  Co.,  113  S. 
W.  459;  Greer  v.  Commonwealth,  85  S.  W. 
166,  27  Ky.  Law  Rep.  333.  We  do  not  think 
the  trial  judge  committed  an  error  in  per- 
mitting the  father  of  the  prosecutrix  to  re- 
main In  the  courtroom  to  assist  in  the  pros- 
ecution. On  the  contrary,  we  are  of  tbe  opin- 
ion that  it  was  proper  he  should  have  been 
permitted  to  remain  and  assist  In  the  prose- 
cution of  the  man  who  had  ruined  his  daugh- 
ter. 

It  is  also  insisted  that  the  court  erre^  in 
permitting  evidence  that  tbe  prosecutrix:  gave 
birth  to  a  child  some  nine  months  after  she 
testified  that  appellant  had  intercourse  with 
her.  This  evidence  was  competent  in  cor- 
roboration of  her  statement  that  appellant 
did  have  carnal  knowledge  of  her  person. 

In  tbe  motion  and  grounds  for  a  new  trial 
It  was  disclosed  for  the  first  time  that  one  of 
the  Jurors  had  expressed  himself  before  the 
trial  that  appellant  was  guilty  and  should  be 
punished.  Under  section  281  of  the  Criminal 
Code  of  Practice  and  the  numerous  cases  con- 
struing it,  we  are  not  at  liberty  to  review 
this  question  upon  appeal. 

It  is  further  urged  that  an  attorney  em- 
ployed to  assist  the  commonwealth  stated 
in  his  argument  to  the  Jury  that  "the  pros- 
ecution had  admitted  the  afildavlt  of  Hardin 
Shlpp  and  Maggie  Parrott  for  the  purpose  of 
getting  a  trial,  but  they  would  not  make  such 
statements  if  present;  that  attachments  had 
been  issued  for  each  of  them,  and  the  officers 
were  then  after  them."  This  statement  was 
at  tbe  time  objected  to  by  counsel  for  the 
accused,  and  the  court  promptly  instructed 
the  Jury  that  they  should  disregard  this 
statement  of  counsel,  and  overruled  tbe  mo- 
tion of  the  attorney  for  the  defense  to  dls- 
cbai^e  the  Jury.  The  statement  made  by 
counsel  was  highly  Improper.  Similar  ob- 
jectionable statements  have  been  condemned 
by  this  court  in  Martin  v.  Commonwealth, 
121  Ky.  832,  89  8.  W.  226*  28  Ky.  Law  Rep. 
295,  and  many  other  cases;  and,  except  for 
the  admonition  of  the  court,  we  would  rule 
that  it  was  such  a  flagrant  violation  of  the 
'  rights  of  the  accused  as  to  entitle  him  to  a 
new  trial.  Bat,  as  the  court  upon  the  ob- 
jection of  counsel  immediately  cautioned 
the  jury  to  disregard  the  statement,  we  are 
of  the  opinion  this  improper  argument  did 
not  justify  the  court  in  discharging  tbe  jury 


and  ordering  a  new  trial.  We  might  add, 
however,  that  when  the  prosecuting  attorney, 
whether  he  be  the  attorney  for  the  common- 
wealth or  employed  couns^,  so  far  oversteps 
the  bounds  of  legitimate  argument  as  to 
comment  in  this  manner  upon  the  affidavits 
that  are  read  as  the  depositions  of  absent 
witnesses,  the  court  should  not  only  adrntm- 
Ish  the  Jury  to  disregard  the  statement,  but 
severely  reprimand  the  counsel  making  it. 

No  other  errors  are  pointed  out,  and  the 
ones  we  have  mentioned  are  not  sufficient  to 
authorize  us  to  reverse  the  Judgment. 

Wherefore  it  is  affirmed. 


BATES  V.  BATES. 
(Court  of  Appeals  of  Kentucky.    Feb.  11,  1910.) 

BonNDASIES    (J   37*)— DESCBIPTIOW— BVIDEKC« 

OF  Mistake. 

Evidence  held  to  show  that  a  course  In  the 
description  of  a  boundary  sboald  read  "S.  10* 
W.  20  poles,"  instead  of  "'S.  10  W."  200  poles." 

[Ed.  Note.— For  other  cases,  see  Boundeuies, 
Cent.  Dig.  t  191;  Dec  Dig.  {  87.*] 

Appeal  from  Circuit  Court,  Knott  County. 
"Not  to  be  officially  reported." 
Action  by  T.  O.  Bates  against  W.  J.  Bates. 
Defendant  had  judgment,  and  plaintiff  ap- 
peals.   Affirmed. 

Smith  &  Combs,  for  appellant  Baker  & 
Craft,  for   appellee. 

CLAY,  C.  Charging  that  he  was  the  own- 
er of  and  in  actual  possession  of  three  tracts 
of  land  located  In  Knott  county,  Ky.,  appel- 
lant, T.  G.  Bates,  Instituted  this  action 
against  W.  J.  Bates  to  quiet  bis  title  and  to 
enjoin  the  latter  from  trespassing  on  said 
land.  The  tracts  described  in  the  petition 
ore  as  follows : 

"First  tract :  Lying  In  Knott  county,  Ken- 
tucky, on  the  Apple  Tree  branch  of  Right 
Beaver  creek,  and  beginning  at  a  black  wal- 
nut, corner  In  the  dower;  thence  S.  10°  W. 
20  poles  to  a  stake ;  S.  85°  E.  80  poles  to  op- 
posite the  two  poplars  and  beech,  old  comer 
trees;  thence  S.  72°  B.  46  poles  to  a  stake; 
thence  S.  70°  E.  92  poles  to  a  beech ;  thence 
N.  42  poles  passing  a  rock  on  the  field  to  a 
stake;  thence  back  by  parallel  lines  to  op- 
posite the  beginning;  thence  S.  10°  W.  22 
poles  to  the  beginning. 

"Second  tract :  Beginning  on  a  buckeye  on 
a  conditional  line  between  H.  M.  Bates  and 
Margaret  Bates;  thence  southwest  with  the 
line  of  Robert  Bates  to  the  top  of  tbe  ridge 
to  H.  D.  King's  line;  thence  with  the  top 
of  the  ridge  to  T.  Q.  Bates'  line;  thence 
down  the  mountain  with  T.  O.  Bates'  line 
N.  B.  to  a  dogwood;  same  course  crossing 
the  branch  to  a  4)lack  walnut ;  same  course 
to  a  white  oak;  same  course  to  the  top  of 
the  mountain ;  thence  west  with  the  top  of 
the  mountain  to  Sarah  King's  heirs'  line; 
thence  back  down  tbe  mountain  S-  W.  with 
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Margaret  Bates'  line  to  a  beech  and  white 
oak ;  thence  ba(^  to  the  beginning,  In  Knott 
county,  Ky. 

"Third  tract :  Lying  In  Knott  county,  Ken- 
tacky,  on  Apple  Tree  branch  of  ttXght  BeaTcr 
creek  and  beginning  on  a  beech  on  the  west 
side  of  said  branch  abont  160  poles  from  the 
month  and  about  15  poles  from  the  road; 
thence  S.  80°  E.  470  poles  to  a  stake ;  thence 
8.  35°  W.  110  poles  to  a  stake;  thence  N. 
80°  W.  625  poles  to  a  stake ;  thence  a  straight 
line  northeast  to  the  beginning." 

The  appellee  In  his  answer  admitted  that 
appellant  was  the  owner  of  and  in  actual 
possession  of  tracts  1  and  8  and  of  tract  2 
except  about  44  acres,  to  which  he  (appellee) 
asserted  title  and  asked  th-at  It  be  quieted. 
Upon  submission  of  the  case,  the  chancellor 
dismissed  appellant's  petition  and  also  the 
answer  and  counterclaim  of  appellee.  From 
that  Judgment  T.  O.  Bates  appeals,  but  no 
cross-appeal  was  prosecuted  by  W.  J.  Bates. 

It  appears  that  prior  to  the  year  1884  John 
W.  Bates,  the  father  of  appellant  and  ap- 
pellee, was  ttie  owner  of  a  large  body  of 
land  lying  on  Beaver  credi,  in  Floyd  coun- 
ty, Ky.  This  part  of  Floyd  county  after- 
wards became  a  part  of  Knott  county.  John 
W.  Bates  died  in  the  year  1872.  In  the 
year  1882,  a  suit  '^aa  Sled  for  an  allotment 
of  dower  and  partition  of  the  land  among 
the  heirs  of  John  W.  Bates.  In  the  year 
1886  a  decree  was  entered  partitioning  the 
lands.  In  pursuance  of  this  decree  the  com- 
missioner of  the  court  on  the  14th  day  of 
August,  1889,  executed  to  the  appellant  a 
deed  conveying  to  him  tract  No.  1  set  out 
above.  In  this  deed  the  first  course  reads  "S. 
10°  W.  200  poles  to  «  stake,"  instead  of  "8. 
10*  W.  20  poles  to  a  stake,"  as  set  out  In 
the  petition.  Elizabeth  Bates,  widow  of  John 
W.  Bates,  died  in  the  year  1001.  Thereupon  an 
action  was  instituted  for  the  purpose  of  par- 
titioning the  dower  land  among  the  heirs  of 
John  Vf.  Bates.  Judgment  was  duly  enter- 
ed, and  thereafter  tract  No.  2,  above  de- 
scribed, was  conveyed  to  H.  M.  Bates  as  his 
part  of  the  dower  land.  On  October  28,  1005, 
H.  M.  Bates  conveyed  this  .tract  of  land  to 
appellant  The  appellant  obtained  title  to 
the  third  tract  of  land  above  describe  by 
patent  issued  by  the  commonwealth  of  Ken- 
tucky based  upon  a  survey  made  May  15, 
188& 

It  Is  the  contention  of  appellant  that  the 
tract  of  land  in  controversy  is  embraced  in 
the  three  tracts  of  land  above  described.  He 
also  asserts  title  by  adverse  possession.  Ap- 
pellee asserts  title  to  the  land  in  controver- 
sy by  virtue  of  a  survey  made  on  April  4, 
1906.  Upon  the  trial  of  the  case  T.  G.  Bates 
testified  that,  upon  the  death  of  his  father, 
all  the  lands  owned  by  the  latter  were  sur- 
veyed, and  the  commissioners  then  ran  a 
base  line  up  Apple  Tree  branch  to  the  bead ; 
that,  after  that,  they  laid  off  the  lots  in 
strip*  across  the  branch  extending  to  the 


top  of  the  ridge  on  eacSi  side.  They  did  not 
snrvey  the  lots  op  and  down  the  bill,  but 
guessed  at  the  number  of  poles  It  took  to 
extend  to  the  top  of  the  ridge  on  each  side. 
One  of  the  commissioners  and  appellee  tes- 
tified that  no  such  plan  was  adopted  in 
making  the  snrvey;  that  only  the  lands  for 
which  John  W.  Bates  had  patents  were  al- 
lotted and  partitioned  among  his  heirs.  It 
Is  manifest  that  appellant's  title  depends  up- 
on whether  or  not  the  land  In  controversy 
is  embraced  in  his  patent  or  either  one  of 
his  deeds ;  or  whether  the  two  deeds  togeth- 
er, with  the  patent,  embrace  the  land. 

We  shall  consider  first  tract  No.  1.  It  will 
be  observed  from  the  description  hereinbe- 
fore given  that  this  tract  begins  at  a  black 
walnut,  comer  in  the  dower.  The  next 
course  is  S.  10°  W.  200  poles,  to  a  stake.  It 
Is  perfectly  apparent  that  If  the  figures 
"200,"  as  Incorporated  In  the  deed,  are  cor- 
rect, tract  No.  1  win  lie  180  poles  further 
west  than  its  true  location.  Should  the  first 
course  go  to  the  top  of  the  ridge,  It  would 
also  lie  further  west  In  neither  event  would 
it  be  possible  to  close  the  survey.  Further- 
more, the  result  would  be  to  give  T.  Q. 
Bates  a  much  larger  body  of  land  than  was 
intended  to  be  allotted  to  him  in  the  divi- 
sion of  bis  father's  land.  We  think  it  per- 
fectly plain,  therefore,  that  the  first  course 
should  read  "S.  10°  W.  20,"  Instead  of  "8. 
10°  W.  200  poles."  Indeed,  the  draftsman 
of  the  petition  seems  to  have  recognized  this 
fact  for  in  describing  the  lands  in  the  peti- 
tion he  uses  the  figures  "20"  instead  of  "200." 

But  it  is  insisted  that  the  third  course 
in  the  description  of  tract  No.  2  runs  with 
the  top  of  the  ridge  to  T.  6.  Bates'  line, 
while  the  next  course  Is  down  the  mountain 
with  T.  O.  Bates'  line  northeast  to  a  dog- 
wood, and  thence  by  the  same  course  to  a 
black  walnot,  and  that  this  tends  to  estab- 
lish that  the  dower  tract  runs  to  T.  O.  Bates' 
line,  as  fixed  in  the  commissioners'  deed  to 
T.  O.  Bates,  or  in  the  patent  to  the  latter. 
It  Is  i)erfectly  plain,  however,  that  it  can- 
not run  with  the  patent  line,  for  that  line 
runs  In  an  entirely  dltFereut  direction,  and 
by  following  It  neither  the  dogwood  nor  the 
black  walnut  would  be  reached.  Nor  do  we 
think  it  conclusively  establishes  the  fact 
that  the  course  in  the  commissioners'  deed 
ran  to  the  top  of  the  ridge,  for  we  have  here- 
tofore shown  that  that  was  Impossible.  It 
Is  evident  that  the  surveyor  proceeded  upon 
the  Idea  that  the  first  course  In  the  commis- 
sioners' deed  was  S.  10°  W.  200,  Instead  of 
S.  10°  W.  20  poles.  This  accounts  for  the 
fact  that  the  dower  tract  is  described  as  run- 
ning to  T.  G.  Bates'  line  and  thence  dowa 
the  mountain  with  his  line  to  a  dogwood, 
and  thence  the  same  course  to  a  black  wal- 
nut In  any  event,  the  tract  In  controver- 
sy is  not  Included  In  the  second  tract  de- 
scribed in  the  petition.  Nor  Is  it  Included 
ta  the  patent    It  therefore  follows  that  the 
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land  in  controveray  Is  not  Included  In  either 
deed  or  the  patent,  and  that  appellant  has 
no  record  title  to  the  land. 

Nor  is  any  snch  adverse  possession  of  the 
tract  in  controversy  shown  by  appellant  as 
win  justify  a  decision  In  his  favor  on  that 
ground.  We  therefore  conclude  that  the 
chancellor  proi>erly  dismissed  his  petition. 

Judgment  affirmed. 


DODD  V.  HEETER  &  SONS. 
(Court  of  Appeals  of  Kentucky.    Feb.  10, 1910.) 

1.  MUNICIPAI.    COBPOBATIONS    (J    301*)— iPUB- 
LIO    iMPROVEaiENTS— AUTHOBITT   TO   OBDER. 

Under  Ky.  St.  $  3094  (Russell's  St.  S  1205), 
which  gives  the  exclusive  control  of  streets,  al- 
leys, walks,  and  ways  of  cities  of  the  second 
class  to  the  general  council,  any  street  improve- 
ment, of  whatever  kind,  that  is  desired,  must  be 
ordered  by  this  body  before  it  may  be  legally 
done. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  802:  Dec.  Dig.  t 
801.»]  »    •  .  «    « 

2.  MritlOIPAI.  COBFOBATIONB  (|  449*)— STREET 

Improvements— ASSESSMENTS— Ordinances. 
Ky.  St.  8  3096  fRussell's  St.  I  1207)  pro- 
vides that  the  council  may  by  ordinance  pro- 
vide for  the  construction  or  reconstruction  of 
streets,  and  directs  how  the  cost  shall  be  paid, 
and  when  a  portion  of  the  cost  is  to  be  borne 
both  by  the  city  and  the  property  owners  it  di- 
rects what  proportion  is  to  be  paid  by  each, 
which  is  to  be  assessed  as  the  cost  of  the  con- 
struction of  streets,  with  a  lien  upon  the  abut- 
ting property  to  satisfy  the  assessment.  Held 
that,  since  the  council  can  only  speak  through 
an  ordinance,  the  direction  that  the  cost  shall 
be  assessed  as  the  cost  of  construction  means 
that  when  the  cost  is  determined  the  general 
council  shall  by  ordinance  assess  the  cost  against 
the  abutting  property,  and  in  providing  that  the 
cost  of  reconstructing  sidewalks  shall  be  assess- 
ed as  in  the  construction  of  streets,  it  means 
that  an  ordinance  shall  be  passed  assessing  the 
cost,  Jast  as  an  ordinance  is  required  assessing 
the  cost  for  other  street  improvements. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  C!ent  Dig.  |  1072;  Dec.  Dig.  t 
449.*] 

8.  MUNICIPAl,  COBPOBATIONS  (|  302*)— Stbkbt 

Improvements— Obdinancb— Validity. 
Under  Ky.  St.  t  3100  (Russell's  St  {  1211) 
providing  that  no  ordinance  for  any  original 
street  improvement  shall  pass  both  boards  of 
the  general  council  at  the  same  meeting,  and  at 
least  two  weeks  shall  elapse  between  the  pas- 
sage of  any  such  ordinance  from  one  board  to 
another,  applies  only  to  ordinances  directing 
original  construction ;  and  hence  an  ordinance 
directing  the  reconstruction  of  a  sidewalk,  pass- 
ed by  the  board  of  council  and  the  boai^d  of 
aldermen  and  approved  by  the  mayor  within 
three  days,  was  valid. 

[Eld.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  803;  Dec.  Dig.  8 
302.*] 

Appeal  from  Circuit  Court,  Kenton  (3oonty, 
Criminal,  Common  Law,  and  Equity  Division. 

"To  be  officially  reported." 

Action  by  Heeter  &  Sons  against  Evelyn 
Bakor  Dodd.  Judgment  for  plaintiffs  and 
defendant  appeals.    Affirmed. 


Robert  C.  Simmons,  for  appdiant  Orle  S. 
Ware,  for  appellees. 

liASSINO,  J.  This  appeal  raises  Hie  qaes- 
tion  as  to  whether  or  not  an  ordinance  order- 
ing the  reconstruction  of  a  sidewalk  In  a 
city  of  the  second  class  most  lie  over  two 
weeks  between  its  passage  by  the  board  of 
council  and  the  board  of  aldermen,  under  the 
provisions  of  section  8100,  E^.  St  (Russell's 
St  t  1211).  The  petition  alleges  that  the 
board  of  cotmcll,  on  March  2,  1908,  passed  an 
ordinance  directing  the  reconstruction  of  the 
sidewalk  on  Sixteenth  street  between  certain 
points,  and  that  on  March  6th,  or  only  three 
days  thereafter,  this  same  ordinance  was 
passed  by  the  board  of  aldermen  and  approv- 
ed by  the  mayor.  A  demurrer  was  filed  to 
this  petition  and  overruled.  Thereupon  the 
defendant  answered,  setting  forth,  in  sub- 
stance, that  the  ordinance  directing  the  re- 
construction of  this  sidewalk  was  not  passed 
as  required  by  the  statute,  in  that  two  weeks 
did  not  elapse  between  the  dates  of  its  pas- 
sage by  the  respective  boards,  and  the  same 
allegations  are  made  to  apply  to  the  ordi- 
nance assessing  the  cost  In  an  amended 
answer,  defendant  pleaded  that  a  sidewalk 
of  brick  had  theretofore  existed  for  a  long 
period,  and  that  the  nev^  sidewalk  was  dif-  * 
ferent  in  plan,  material,  and  width,  though 
it  is  not  alleged,  for  the  reason,  presumably, 
that  it  could  not  be,  that  it  was  original  con- 
struction. A  demurrer  was  filed  to  the  an- 
swer as  amended,  and,  this  being  sustained, 
the  defendant  declined  to  plead  further,  and 
a  judgment  was  entered  directing  a  sale  of 
the  property  to  satisfy  the  cost  of  the  im- 
provement 

Under  Section  3094  (Russell's  St  |  1205), 
the  oitlre  management  ahd  control  of  the 
streets,  alleys,  walks,  and  ways  of  the  city 
is  lodged  wltli  the  board  of  council  and  the 
board  of  aldermen.  Any  Improvement,  of 
whatever  kind  or  nature,  that  is  desired, 
must  be  ordered  and  directed  by  this  body 
before  it  may  legally  be  done.  The  procedure 
is  regulated  wholly  by  the  provisions  of  the 
Kentucky  Statutes,  as  found  in  sections  3094 
to  3100,  inclusive.  It  will  be  noted  that  the 
general  council  Is  given  exclusive  control  and 
supervision  over  the  sidewalks,  etc.,  with  the 
right  to  repave  or  reconstruct  or  otherwise 
Improve  same.  Section  3096  directs  how  the 
cost  of  original  construction,  reconstruction, 
or  other  improvements  shall  be  paid,  and 
when  a  portion  of  the  said  cost  is  to  be  home 
by  the  city  and  a  portion  by  tbe  property 
owners  It  specifically  directs  what  proportion 
thereof  shall  be  paid  by  each.  I'ollowlng  this 
provision,  there  is  an  explicit  direction  that 
the  cost  shall  be  assessed  as  the  cost  of  the 
construction  of  streets,  with  a  lien  upon 
the  abutting  property  to  satisfy  the  assess- 
ment As  council  can  only  speak  through  an 
ordinance,  the  direction  that  the  cost  shall 
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be  assessed  as  tbe  cost  of  constrnctlon  of 
streets  means  Chat,  when  the  cost  Is  deter- 
mined, the  general  councU  shall  pass  an  ordi- 
nance assessing  the  cost  against  the  abutting 
property.  Section  3100  provides  that,  In  the 
event  mistakes  shall  be  made  in  tbe  ordinance 
fixing  the  cost,  same  may  be  corrected,  tnat 
no  Injustice  may  be  done;  and  when  section 
3096  provides  that  the  cost  of  reconstructing 
sldewallcs  shall  be  levied  and  assessed  as  in 
the  construction  of  streets,  it  merely  means 
that  an  ordinance  ^all  be  passed  levying  and 
assessing  the  cost.  Just  as  an  ordinance  is  re- 
quired levying  and  assessing  the  cost  for 
other  improvements  in  the  streets  and  ways 
of  the  dty.  It  is  only  in  cases  of  original 
construction  that  the  Legislature  has  seen  fit 
to  require  that  a  period  of  two  weeks  shall 
elapse  between  tbe  passage  of  an  ordinance 
by  one  body  before  it  may  be  legally  passed 
by  the  other.  Of  course,  the  Iieglslature,  in 
the  exercise  of  its  discretion,  might  have  di- 
rected that  all  public  improvements  in  the 
streets  or  ways  or  walks  of  the  city  should  be 
BO  passed ;  but,  not  having  seen  fit  to  do  so, 
tbe  council  was  under  no  duty  to  appellant 
to  permit  this  lapse  of  time  between  the  pas- 
sage of  tbe  ordinance  In  question  by  Its  re- 
si)ectlve  boards  any  more  tlian  it  would  have 
been  required  to  pass  an  ordinance  calling  for 
the  original  construction  of  the  streets  or 
ways  not  to  be  made  with  brick,  granite, 
asphalt,  concrete,  or  other  improved  material 
or  paving,  by  a  two-thirds  vote.  In  all  cases, 
where  not  controlled  by  statutory  provisions, 
the  council  Is  left  free  to  proceed  In  tbe  usual 
and  customary  way.  So,  likewise,  where  pro- 
vision is  made  that  these  two  weeks  shall 
elapse  between  the  passage  of  the  ordinance 
by  the  respective  boards  which  calls  for  origi- 
nal construction,  only  those  ordinances  deal- 
ing with  the  subject  of  original  construction 
need  be  made  to  conform  to  this  requirement 
of  the  statute. 

It  is  common  knowledge  that  in  original 
construction  there  are  many  Items  of  expense 
which  do  not  have  to  be  reckoned  with  in 
reoonstmction.  The  Legislature  evidently 
had  this  in  mind,  and  therefore  directed  that 
the  two  weeks  elapse  between  the  passage 
of  an  ordinance  directing  original  construc- 
tion by  the  respective  boards,  in  order  that 
those  interested  might  have  an  opportunity 
to  appear  before  the  board  and  be  heard.  If 
this  was  not  tbe  purpose,  we  can  see  no  good 
reason  for  requiring  this  lapse  of  time.  But, 
whatever  the  purpose  was,  the  legislative  will 
is  clearly  expressed  upon  this  point,  and,  in 
the  absence  of  this  prohibition,  tbe  respective 
boards  composing  the  general  council  could 
pass  ordinances  with  any  degree  of  rapidity 
which  their  sense  of  propriety  and  fairness 
wojald  permit.  It  is  only  the  ordinance  di- 
recting original  construction  that  is  required 
to  be  passed  by  the  respective  boards  with 
this  lapse  of  time.    The  ordinance  fixing  tbe 


assessment  in  cases  of  original  construction 
does  not  have  to  be  so  passed,  and  when  sec- 
tion 3006  directs  that  the  cost  of  constructing 
or  reconstructing  sidewalks  shall  be  levied 
and  assessed  as  the  cost  of  the  construction  of 
streets,  it  does  not  refer  to  the  improvement 
ordinance,  but  merely  to  the  assessing  ordi- 
nance; and,  it  not  being  contended  here  that 
the  improvement  In  question  is  original  con- 
struction, we  are  of  opinion  that  the  court 
did  not  err  in  holding  the  ordinance  In  ques- 
tion valid. 
Judgment  affirmed. 


CHESAPEAKE  &  0.  RT.  CO.  v.  CONLET. 
(Court  of  Appeals  of  Kentucky.    Feb.  9,  1910.) 

1.  Pleading   ({   245*)  — Amendment  — Com- 
plaint. 

Under  Civ.  Code  Prac/  {  134,  authorizing 
the  amendment  of  a  pleading  at  any  time  in  fur- 
therance of  justice,  by  correcting  a  mistake  or 
inserting  other  allegations  material  to  the  case, 
even  after  the  case  has  been  partially  tried,  if  it 
does  not  substantially  change  tbe  claim  or  de- 
fense, and  requiring  the  court  at  every  stage  of 
the  action  to  disregard  any  defect  In  the  pro- 
ceedings which  does  not  alfect  substantial  rights 
of  the  adverse  party,  there  was  no  abuse  of  dis- 
cretion in  an  action  for  injuries  to  plaintiff, 
while  working  on  a  flat  car  on  defendant's  side 
track,  in  allowing,  after  issue  joined,  an  amend- 
ment to  the  complaint,  which  had  been  drawn 
on  the  theory  that  plaintiff  was  employed  by 
tlie  railroad  company,  and  alleging  that  be  was 
ordered  onto  the  car  by  the  defendant's  con- 
ductor, so  as  to  allege  that  he  was  a  licensee  in 
the  employ  of  a  shipper,  where  it  was  not  con- 
tended that  defendant  was  surprised  by  the  ° 
amendment  so  that  it  could  not  present  its  real 
defense,  and  it  did  not  ask  for  any  continuance 
or  postponement  to  obtain  witnesses  or  evidence, 
or  to  Investigate  the  new  case  made  by  the 
pleadings. 

[Ed.    Note.— For   other    cases,    see    Pleading, 
Cent  Dig.  {  655 ;    Dec.  Dig.  i  245.*] 

2.  Railroads  (§  282*)— Injtjbies  to  Licen- 
sees—Acrrio  N  s— I N  structions. 

In  an  action  for  injuries  to  plaintiff  while 
working  on  a  flat  car  on  defendant's  side  track, 
alleged  to  have  been  caused  by  defendant's  em- 
ployfe  allowing  three  loaded  cars  to  run  down 
the  track  and  collide  with  the  car  he  was  work- 
ing on,  allowing  the  cars  to  run  down  tbe  track 
being  negligence,  and  tbe  evidence  l)eing  in  cou- 
flict  as  to  whether  or  not  there  was  any  one  on 
them  at  the  time,  it  was  not  error  to  fail  to  lim- 
it the  jury  in  determining  defendant's  negligence 
to  the  consideration  of  the  acts  of  the  persons 
on  the  loaded  cars  alone. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  |  951 ;   Dec.  Dig.  {  282.*] 

3.  Tbial  (§  191*)  —  Instructions  —  Assump- 
tions AS  TO  Facts. 

In  an  action  for  injuries  to  plaintiff  while 
loading  a  flat  car  on  defendant's  side  track,  an 
instruction  that  if  the  jury  believe  from  the  ev- 
idence that  defendant  placed  one  of  Its  cars  on 
its  side  track  to  be  loaded  by  W.  and  workmen 
under  him,  and  that,  when  plaintiff  was  on  tbe 
car  as  one  of  the  workmen,  it  was,  through  the 
negligence  of  the  defendant,  struck  by  other 
cars  of  defendant  so  that  the  plaintiff  was  in- 
jured, was  not  erroneous  as  assuming  that  plain- 
tiff was  on  the  car  as  an  employe  of  W..  since 
the  words  "that  if  the  jury  believe  from  the  evi- 


*For  other  cases  see  same  topic  and  lecUon  NUMBBR  In  Dec.  *  Am.  Digs.  1907  to  date,  &  Reporter  Indezet 
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dence"  had  reference  to  each  of  the  propositions 
indicated. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  420-430;   Dec.  Dig.  §  191.»] 

4.  Tbial  (8  256*)— INSIBTJCTIONS— Requests— 

B^BTHKB  AND  MCIiE  SPECIFIC  iNSTRnCTIONS. 

In  an  action  for  personal  injuries,  Trhcre 
the  court  charged  that,  if  certain  facts  were  es- 
tablished by  the  evidence,  the  verdict  should  be 
for  plaintiff,  it  was  not  error,  in  the  absence  of 
request  therefor,  to  fail  to  give  the  converse  of 
this  instruction  that,  if  any  essential  one  of 
these  facts  was  not  shown,  the  verdict  should 
be  for  defendant. 

[Ed.  Note. — For  other  cases,  sec  Trial,  Cent. 
Dig.  {§  628-&41;   Dec.  Dig.  §  256.*] 

5.  Negligence  (§  141*)— Actions  —  Instbuc- 
hons— contbibutobt  negligence. 

In  an  action  for  personal  injuries,  It  was 
not  necessary  that  the  instruction  relating  to 
contributory  negligence  be  a  separate  instruc- 
tion. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  |§  382-392;   Dec.  Dig.  |  141.*] 

6.  Negligence    (§    141*)— Actions— Instbuc- 
tions— contbibntoby  negligence. 

In  an  action  for  personal  injuries,  a  charge 
that.  If  the  jury  found  so  and  so,  the  verdict 
should  be  for  the  plaintiff,  unless  they  further 
found  that  the  plaintiff  was  so  negligent  for 
his  own  safety  that,  but  for  this  negligence,  he 
would  not  have  been  injured,  is  not  erroneous, 
as  allowing  plaintiff  to  recover,  unless  his  own 
negligence  wholly  caused  his  injury. 

[Ed.   Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §§  382-392;    Dec.  Dig.  S  141.*] 

7.  NEGLIGENCE    ((    82*)— CONTBIBTJTOBT    NEG- 
LIGENCE. 

Where  the  negligence  of  a. person  injured 

.  so  far  contributes  to  the  happening  of  the  event 

that,  if  he  had  not  been  negligent,  the  other's 

negligence  would  have  tieen  harmless  to  him,  he 

pannot  recover. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  112;   Dec.  Dig.  |  82.*] 

8.  Railroads    (8    282*)  —  Injobies   to   Li- 
censees—Actions— Damages. 

Acts  of  defendant's  employ^  in  turning 
loose  three  loaded  cars  with  no  one  on  them,  on 
a  siding,  which  was  downgrade,  without  any 
notice  or  warning  to  ^rsons  working  on  other 
cars  standing  on  the  siding,  when  the  employes 
knew  of  their  presence,  showed  a  reckless  dis- 
regard of  life,  and  justified  the  recovery  of  ex- 
emplary damages  by  one  at  work  on  one  of  the 
standing  cars  and  injured  in  the  resulting  colli- 
sion. 

[Ed.   Note.— For   other  cases,   see   Railroads, 
Cent  Dig.  §  016;  Dec.  Dig.  i  282.*] 

9.  Damages    (5   215*)— Punitive   Dauaoes— 
Instbuctions. 

An  instruction  as  to  punitive  damages 
should  tell  the  jury  that  the  giving  of  punitive 
damages  is  a  matter  of  discretion. 

[Ed.    Note.— For   other   cases,    see    Damages, 
Cent  Dig.  §§  543-547;   Dec.  Dig.  8  215.*] 

10.  Appeal  and  Ebrob  (8  1068*)— Review- 
Harmless  Ebrobt— Instbuctions. 

Reversal  will  not  be  granted  for  error  in 
an  Instruction  as  to  punitive  damages,  where  the 
court  is  reasonably  convinced  that  the  jury 
awarded  no  punitive  damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4228;   Dec  Dig.  8  1068.*] 

11.  Appeal  and  Ebbob  (8  1170*)— Review- 
Harmless  Erbob— Instbuctions. 

Under  Civ.  Code  Prac.  |§  134,  338,  750, 
providing  that  reversal  shall  not  be  granted  for 
any  errors   not  appearing  from  the   record   to 


have  prejudiced  some  substantial  right  of  the 
party  complaining,  where  ui>on  a  survey  of  the 
whole  record  the  appellate  court  cannot  perceive 
that  anything  technically  an  error  has  influ- 
enced the  result,  it  la  their  duty  to  affirm. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  88  4540-4545;  Dec.  Dig.  8  1170.*] 

12.  Tbial  (S  139*)— Taking  Case  fbok  Jubt 

-Sufficiency  of  Evidence. 

A  peremptory  instruction  for  defendant  can- 
not be  granted  unless  there  is  total  failure  of 
proof  to  sustain  plaintiff's  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  332,  333,  338-341 ;   Dec.  Dig.  8  139.*] 

Appeal  from  Clrcalt  Court,  Carter  Coanty. 

"To  be  officially  reported." 

Action  by  Elliott  Conley  against  the  Ches- 
apeake &  Ohio  Railway  Company.  Prom  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Shelby  ft  Shelby,  E.  B.  Wllholt,  and  H. 
L.  Woods,  for  appellant  H.  R.  Dysard,  for 
appellee. 

O'REAR,  3.  Appellee  was  employed  by 
a  shipper  in  loading  railroad  cross-Ues  at 
Soldier  Station  on  cars  of  appellant's  rail- 
road. A  flat  car  bad  been  set  in  on  tbe  side 
track  to  be  loaded  with  the  ties.  A  local 
freight  train  In  shifting  cars  In  the  siding 
had  moved  the  one  on  wbicli  appellee  was  to 
work.  The  cars  were  started  back  to  tbelr 
proper  position,  and  as  they  came  to  a  stop, 
or  as  they  were  coming  to  a  stop  at  the 
place,  appellee  mounted  the  car  to  begin  bis 
work.  His  first  effort  was  to  set  the  brake 
so  as  to  bold  the  car  in  position ;  the  track 
being  on  an  incline  grade.  The  crew  of  the 
freight  train  Iiad  In  the  meantime  turned 
Into  that  siding  three  flat  cars  loaded  with 
steel  T-rails.  These  latter  cars  were  started 
Into  the  downgrade  siding  without  any  one 
on  them  to  set  the  brakes,  and  without  any 
control  over  the  cars.  They  ran  against  the 
flat  car  on  which  appellee  had  climbed,  strik- 
ing it  with  such  force  as  to  throw  him  with 
great  violence  against  the  end  of  the  car, 
fracturing  his  ribs  and  otherwise  Injuring 
him,  as  he  tilaims.  He  was  unaware  of  the 
fact  that  the  loaded  cars  were  turned  Into 
the  siding,  and  no  notice  of  their  movement 
was  given  to  him.  He  did  not  see  them  com- 
ing In  time  to  get  oat  of  the  way.  He 
brought  this  suit  to  recover  damages  for  his 
injury.  The  verdict  and  Judgment  were  for 
$900  in  his  favor. 

Appellant  assigns  as  errors  of  the  trial 
court  (1)  Its  action  in  allowing  an  amended 
petition  to  'be  filed  after  the  Issue  bad  been 
Joined;  (2)  that  the  instructions  were  er- 
roneous In  several  particulars;  and  (3)  that 
the  verdict  Is  flagrantly  against  the  evidence 
and  is  excessive. 

The  petition  charged  that  appellee  was  or- 
dered to  get  upon  ithe  car  by  the  conductor 
of  the  freight  train.  The  amendment  with- 
drew that  charge,  claiming  that  it  had  been 
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Digitized  by 


Google 


KyO 


CHESAPEAKE  &  O.  BT.  00.  t.  CONLET. 


863 


made  by  coansel  who  drew  the  pleading  be- 
fore a  conference  with  the  plaintiff,  but  tbat 
the  tme  state  of  the  case  was  that  appellee 
was  engaged  as  a  laborer  for  a  shipper  In 
loading  the  car  when  injured.  The  petition 
seems  to  have  been  framed  upon  the  theory 
that  appellee  was  an  employe  of  the  railroad 
company  at  the  time  he  received  his  Injury, 
and  the  amendment  upon  the  idea  that  he 
was  a  licensee.  The  subject  of  the  action 
was  the  alleged  negligent  injury  of  the  plain* 
tiff  by  the  defendant's  agents  in  the  opera- 
tion of  their  train.  The  capacity  in  which 
the  plaintiff  was  related  to  the  situation  was 
an  incident  merely.  It  is  true,  it  was  a  ma- 
terial incident  But  amendment  of  pleading 
is  favored  by  our  Code  of  Practice.  The  of- 
fice of  all  pleading  is  to  arrive  at  an  issue 
on  the  real  matter  in  dispute.  It  is  not  the 
policy  of  the  practice  in  this  state  to  en- 
courage the  trapping  of  the  unwary  or  nn- 
Bklllful  in  the  art  of  pleading.  On  the  con- 
trary, it  is  to  present  for  the  court  or  Jury 
the  true  issue  in  dispute,  the  question  of 
merit  about  which  the  parties  disagree.  Sec- 
tion 134,  Civ.  Code  Prac,  authorizes  the  trial 
court  to  "at  any  time,"  "in  furtherance  of 
Justice,  and  on  such  terms  as  may  be  proi>- 
er,  allow  or  cause  a  pleading  to  be  amend- 
ed" by  correcting  a  mistake  in  any  respect 
or  "by  inserting  other  allegations  material 
to  the  case."  In  addition,  even  after  the 
case  has  been  partially  heard  on  the  trial, 
the  court  may,  "if  the  amendment  does  not 
change  substantially  the  claim  or  defense," 
allow  an  amendment  conforming  the  plead- 
ing to  the  facts  proved.  The  distinction 
made  between  allowing  the  amendment  to  be 
filed  before  and  after  trial  has  begun  is  evi- 
dently rested  upon  the  notion  that,  before 
the  trial  has  begun,  the  court  by  putting  the 
pleader  on  terms  may  protect  the  opposite 
party,  although  the  nature  of  the  claim  or 
defense  may  be  changed  by  the  amendment ; 
but  after  the  trial  has  begun,  or  perchance 
after  the  proof  is  in,  to  allow  such  an  amend- 
ment— ^that  is,  one  that  would  change  the 
claim  or  defense  even  to  conform  to  the 
facts  proved — might,  and  frequently  would, 
operate  to  the  surprise  of  the  opposing  par- 
ty, presenting  a  new  Issue  of  fact,  one  of 
which  he  had  not  before  been  apprised  by  his 
adversary,  and  to  meet  which  he  had  not 
prepared  himself.  It  would  also  tend  to  en- 
courage speculative  trials,  relieving  them  of 
all  danger  from  loose  practice.  But  before 
the  trial  has  begun,  if  the  amendment  even 
change  the  nature  of  the  claim  or  defense,' 
the  opposite  party  may  be  fully  protected, 
and  should  be,  by  the  trial  court's  putting 
the  pleader  on  such  terms  as  to  costs  and 
continuance  as  will  be  Just  But  the  law 
1b  more  concerned  with  bringing  the  real 
dispute  to  final  Issue  and  trial,  in  which  Jus- 
tice may  be  meted  out  to  the  parties  as  the 
law  is,  than  with  the  matter  of  mere  con- 
venience, or  even  neglectful  or  artful  prep- 
aration of  a  cause,  or  in  determining  it  oth- 


erwise than  upon  its  merits.  Hence  tbe  lib- 
eral provision  of  that  section  of  the  Code, 
made  positively  manifest  by  its  concluding 
clause  that  "the  court  must,  in  every  stage 
of  an  action,  disregard  any  error  or  defect 
In  the  proceeding  which  does  not  affect  the 
substantial  rights  of  the  adverse  party." 

Our  Codes  of  Practice,  adopted  the  1st  day 
of  August,  1851,  and  changed  but  little  since 
1854  (although  revised  In  1877),  were  fashioned 
after  the  New  York  Code.  Kentucky  was 
among  the  first  of  the  states  to  adopt  the 
code  system  of  practice,  which  was  promul- 
gated about  1848  in  tltis  country.  It  was 
brought  about  largely,  it  is  supposed,  upon 
the  spirited  and  heroic  writings  of  Jeremy 
Bentham,  challenging  the  common-law  prac- 
tice as  archaic,  disproportioned  to  the  grow- 
ing body  of  substantive  law,  and  as  tending 
to  hinder  and  embarrass  the  administration  of 
Justice,  rather  than  promote  it  Under  the 
common-law  system,  the  forms  of  procedure 
took  precedence  often  times  of  the  substance 
of  the  controversy.  Both  common-law  and 
equity  Judges  had  attempted,  and  had  In  a 
manner  accomplished,  something  in  the  way 
of  relief  from  the  ancient  Iron  rules  by  Judi- 
cial legislation  in  the  form  of  rules  of  court 
by  the  adoption  of  expedients,  some  of  which 
were  subterfuges,  called  fictions,  whioh  but 
emphasized  the  necessity  for  legislation  that 
would  bring  the  adjective  law  abreast  with 
the  development  of  substantive  law.  Section 
134  of  our  Civil  Code  is  yet  looked  upon 
askance  by  some  lawyers,  particularly  by 
skilled  pleaders,  as  something  unscientific  and 
inharmonious,  as  a  breach  in  tbe  edifice  of  ex- 
act and  finished  forms  erected  by  the  learned 
pleaders  of  the  day  of  Chltty  and  Stephens. 
But  it  is  not  In  its  exact  language  It  Is  found 
In  the  Codes  of  all  but  two  or  three  of  the 
states  of  the  American  Union  which  have 
adopted  the  code  system,  and  Is  substantially 
tbe  same  as  the  English  rules,  under  tbe  Ju- 
dicature act.  "Both  seek  to  give  effect  to  the 
prtnclx>le  that  courts  exist  not  for  the  sake 
of  discipline,  but  for  the  sake  of  deciding 
matters  in  controversy."  Cropper  v.  Smith, 
C.  A.  26  Ch.  V.  700-710;  Becker  v.  Walworth, 
45  Ohio  St.  169,  12  N.  E.  1;  Bohlen  v.  Metro- 
politan Ry.,  121  N.  Y.  546,  24  N.  E.  932;  Cook 
V.  Crolsan,  25  Or.  475,  36  Pac.  532.  It  was 
first  charged  and  Is  yet  occasionally  echoed 
that  the  section  gives  the  trial  Judge  the  au- 
thority of  the  "Autocrat  of  Russia."  Nash.  PI. 
&  Pr.  100.  But  it  has  not  been  found  to  be  so. 
For  more  than  half  a  century  this  liberal  de- 
parture has  been  applied  by  the  Judges  in  Its 
right  spirit  and  to  the  "furtherance  of  Justice" 
—the  end  of  all  pleading.  Rarely  has  it  been 
abused,  and,  when  it  has  been,  more  Instances 
are  found  in  which  it  was  too  rigorously  In- 
terpreted than  too  freely  allowed.  It  is  the 
most  elastic  provision  of  the  Code,  the  one 
tbat  most  enables  the  law  of  the  remedy  to 
encompass  and  to  secure  the  constantly  grow- 
ing body  of  the  law  of  right  In  this  instance 
appellant  does  not  claim  that  it  was  sur- 
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prified  bj  the  amendment,  so  that  It  conld 
not  and  did  not  present  Ita  real  defense  to 
the  Issue  which  was  tried.  Nor  did  appel- 
lant ask  a  contlunaDce,  or  even  a  postpone- 
ment, to  allow  It  to  summon  witnesses  upon, 
or  to  Investigate,  the  new  state  of  case  pre- 
sented by  the  pleadings.  The  employer  of 
appellee  was  present  at  the  court  and  testi- 
fied as  a  witness.  Indeed,  he  had  some  time 
before  given  his  deposition  in  the  case  in 
which  he  had  set  out  the  plaintiff's  relation 
to  the  work.  Appellant's  conductor  was  also 
present,  as  was  every  other  eyewitness  to  the 
occurrence,  so  far  as  is  disclosed.  The  court 
did  not  abuse  a  sound  Judicial  discretion  in 
allowing  the  amendment  On  the  contrary, 
he  would  had  he  refused  It 

The  court  gave  the  Jury  the  following  In- 
structions: 

"(1)  If  they  believe  from  the  evidence  that 
the  defendant,  the  Chesapeake  &  Ohio  Rail- 
way Company,  placed  one  of  its  cars  on  one 
of  its  side  tracks  to  be  loaded  with  ties  by 
one  Chas.  Waltz  and  workmen  under  him, 
and  that  when  the  plaintiff,  Elliott  Conley, 
was  on  said  car,  or  getting  onto  It  to  do  said 
work,  as  one  of  said  workmen.  It  was  through 
the  negligence  of  the  defendant  or  its  agent 
or  employes,  in  operating  same,  struck  by  an- 
other car  or  cars  of  the  defendant,  in  conse- 
quence of  which  the  plaintiff  was  knocked 
down  and  Injured,  then  the  law  is  for  the 
plaintiff,  and  the  Jury  will  so  find,  unless 
they  further  believe  from  the  evidence  that 
at  the  time  of  the  alleged  injury  the  plain- 
tiff was  so  negligent  of  bis  own  safety  that 
but  for  such  negligence  it  would  not  have 
happened,  in  which  event  they  will  find  for 
the  defendant. 

"(2)  If  the  Jury  find  for  the  plaintiff,  the 
measure  of  damages  Is  a  fair  and  Just  com- 
pensation for  any  mental  and  bodily  pain  be 
suffered  as  a  direct  result  of  his  Injury,  if 
any,  and  any  permanent  reduction  of  his  pow- 
er to  earn  money  as  the  direct  result  of  the 
Injury,  If  any,  and  if  the  Jury  believe  from 
the  evidence  the  injury,  if  any,  was  caused  by 
the  gross  negligence  of  the  defendant,  they 
may  also  award  the  plaintiff  such  sum  In 
punitive  damages  as  they  deem  proper,  not 
exceeding  In  all,  however,  $2,000,  the  amount 
claimed  in  the  petition." 

The  other  instructions  defined  correctly 
negligence  and  gross  negligence. 

It  is  insisted  for  appellant  that  the  court 
should  have  confined  the  Jury  to  the  consid- 
eration of  the  acts  of  those  who  were  on  the 
shunted  cars  (the  conductor  had  testified  that 
two  brakemen  were  on  those  cars  when  tbey 
were  turned  loose).  The  allegation  of  the  pe- 
tition was  that  the  negligence  was  in  defend- 
ant's "agents,  servants,  and  employes  in  the 
management  and  operation  of  its  trains  and 
cars."  Appellee  and  others  testified  that 
there  was  no  one  on  the  loaded  cars.  It  was 
negligence  of  Itself  to  turn  loose  on  a  down- 
grade three  heavily  loaded  cars,  so  that  they 
would  collide  with  other  cars  placed  on  the 


siding  to  be  loaded  and  about  which  men 
were  engaged  at  work  loading  them,  or  pre- 
paring to  do  so ;  and  it  was  the  negligence  of 
the  servants  and  ageuts  of  the  defendant  in 
the  management  of  appellant's  train  and  cars. 

It  is  also  urged  for  appellant  thnt  the  first 
instruction  is  faulty,  in  that  it  assumes  as  a 
fact  what  was  denied  by  the  defendant,  that 
the  plaintiff  was  getting  on  the  car  in  the 
capacity  of  an  employ^  under  Waltz,  when 
it  says:  *'And  that  when  the  plaintiff,  El- 
liott Conley,  was  on  said  car,  or  getting  onto 
it  to  do  said  work,  as  one  of  said  work- 
men." The  court  meant  to  say,  and  did  say, 
by  the  Instruction  that  the  plaintiff's  right 
to  recover  was  based  upon  these  proposi- 
tions, or  facts,  which  had  to  be  established 
by  the  evidence:  (1)  That  the  railway  com- 
pany had  placed  on  one  of  its  side  tracks 
to  be  loaded  with  ties  by  Waltz  and  workmen 
under  him  (for.  If  It  had  not  been  so  placed, 
then  Waltz's  workmen  had  not  the  right  to 
be  on  the  car,  and  the  defendant  owed  them 
no  duty  to  watch  out  for  their  safety);  (2) 
that  plaintiff  was  on  the  car  or  getting  onto 
it  to  do  said  work  (for.  If  the  plaintiff  was 
not  on  the  car,  or,  if  on  It  was  there  for 
some  other  purpose,  such  as  volunteering  to 
brake  it  for  the  railroad  men,  he  would  be 
without  the  protection  he  was  seeking);  (3) 
that  it  was  through  the  negligence  of  the 
railroad  employte  struck  by  another  car  of 
the  defendant;  (4)  that  the  plaintiff  was 
thereby  knocked  down  and  Injured.  The 
opening  sentence,  "If  they  believe  from  the 
evidence,"  had  reference  to  each  of  the  prop- 
ositions indicated,  as  did  the  one  "the  court 
tells  the  Jury  that"  It  is  not  assumed  that 
the  plaintiff  was  on  the  car  as  a  workman 
any  more  than  that  he  was  knocked  down 
and  injured.  The  Jury  could  not  have  mis- 
understood the  grammatical  connections  of 
the  Instruction,  as  counsel  for  appellant  on 
the  trial  evidently  did  not  as  he  did  not  offer 
one  in  another  form  conveying  the  idea  be- 
ing discussed. 

It  is  next  Insisted  that  the  converse  of  the 
first  instruction  should  have  been  given  to 
the  Jury.  It  would  have  been  proper  to  do, 
and  doubtless  would  have  been  had  the  de- 
fendant requested  it  Of  course,  when  the 
Jury  were  told  that  in  order  to  find  for  the 
plaintiff,  they  must  believe  so  and  so  as  being 
established  by  the  evidence,  they  will  under- 
stand that  if  those  facts,  or  any  essential 
one  of  them,  is  not  so  established,  they  must 
find  for  the  defendant  Jury  trials  are  so 
common  and  constantly  occurring  that  it  is 
scarcely  probable  that  a  Jury  entirely  with- 
out experience  and  knowledge  of  their  func- 
tions would  be  impaneled  in  this  country. 
Appellant,  if  it  had  doubt  on  the  subject, 
should  have  requested  the  trial  court  to  have 
so  Instructed.  Not  having  done  so,  it  will 
not  be  heard  to  complain  for  the  first  time 
on  appeal  that  the  court  should  have  in- 
structed so. 

It  is  seriously  urged  that  the  instruction 
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defining  contributory  negligence  should  have 
been  given  as  a  separate  Instruction,  and 
should  have  told  the  jury  that  although  they 
should  believe  the  plaintUTs  Injury  resulted 
from  the  defendant's  negligence,  as  defined 
in  the  Instructions,  yet  if  they  further  be- 
lieved that  the  plalntllT  was  at  the  time  also 
guilty  of  negligence,  which  contributed  to  his 
Injury,  and  but  for  which  the  Injury  would 
not  have  occurred,  the  law  was  for  the  de- 
fendant The  practice  Is  generally  to  follow 
the  form  Indicated  by  appellant  But  fre- 
quently trial  judges  use  the  form  adopted 
by  the  circuit  court  In  this  case.  When 
the  jury  were  told  that  they  should  find  for 
the  plaintiff  if  they  believed  so  and  so  as 
defined  in  the  Instruction,  "unless  they  fur- 
ther believe,"  etc,  they  must  have  understood 
that  If  they  further  believed  as  set  out  In 
the  Instruction,  they  could  not  find  for  the 
plaintiff,  although  they  believed  all  the  facts 
to  have  been  established  as. was  required  by 
that  Instruction.  The  principal  criticism 
urged  against  this  part  of  the  Instruction  is 
that  it  relieves  the  plaintiff  unless  his  own 
negligence  wholly  caused  his  injury,  where- 
as the  law  requires  only  that  the  plalntlfTs 
negligence  should  have  contributed  to  his  In- 
jury, and  that  but  for  it  the  Injury  would 
not  have  happened.  It  Is  true  the  law  of 
contributory  negligence  takes  cognizance  of 
the  negligence  of  each  of  the  actors.  It  does 
not  measure  or  weigh  the  degree  of  negli- 
gence In  each  as  by  comparison.  It  merely 
holds  that  when  the  plainttfTs  own  negli- 
gence so  far  contributed  to  the  happening  of 
the  event  that,  if  he  bad  not  been  negligent, 
the  other's  negligence  would  have  been  harm- 
less to  him,  then  be  ought  not  to  recover. 
In  L.  &  N.  R.  R.  Co.  v.  Clark's  Adm'r,  106 
Ky.  684,  49  a  W.  326,  20  Ky.  Law  Rep.  1370, 
the  Instruction  to  the  jury  was,  "unless  they 
believe  from  the  evidence  that  the  deceased 
was  guilty  of  such  contributory  negligence  as 
■caused  his  own  death."  It  was  said  of  It: 
■"By  these  words  the  jury  were  told  that  the 
contributory  negligence  of  deceased  must 
'have  been  such  as  to  wholly  cause  his  own 
death."  The  language  of  the  instruction  now 
under  consideration  is:  "Unless  they  further 
believe  from  the  evidence  that  at  the  time  of 
the  alleged  Injury  the  plaintiff  was  so  neg- 
ligent of  his  own  safety  that  but  for  such 
negligence  it  would  not  have  happened."  We 
do  not  understand  this  to  mean  that  the 
-cause  of  the  Injury  must  have  been  wholly 
the  plaintiff's  own  negligence  before  the  com- 
pany was  excused.  But  if  the  jury  believed 
from  the  evidence  that  the  company's  em- 
ployes were  negligent  as  alleged,  and  plain- 
tiff was  thereby  Injured  as  claimed,  the  jury 
should  find  for  him  unless  his  own  negli- 
gence was  such  that  It  became  the  efficient, 
though  not  the  sole,  cause  of  the  injury; 
that  otherwise  the  injury  would  not  have 
happened.  It  presented  to  the  jury  the  neg- 
ligence of  each  party.  We  think  the  Instruc- 
tion on  this  subject  offered  by  appellant  was 
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In  better  form  of  expression,  and  fbe  one 
given  was  in  this  respect  dangerously  near 
the  line  condemned  in  Li.  &  N.  v.  Clark, 
supra.  The  evidence  of  contributory  neg- 
ligence Is  very  slight,  and  consists  wholly 
In  the  plaintiff's  own  testimony.  He  is 
shown  to  be  an  ignorant  man,  and  was  par- 
tially deaf  at  the  time  of  the  trial.  The 
testimony  shows  that  he  was  confused,  and 
did  not  understand  many  of  the  questions, 
especially  if  any  wise  complicated  in  form. 
There  are  points  in  his  testimony  where  he 
seems  to  admit  that  he  got  upon  the  car 
to  stop  It  at  somebody's  call  to  him  to  do 
so.  But  we  are  satisfied,  just  as  the  jury 
seems  to  have  been,  that  he  got  on  the  car 
to  commence  his  work,  and  that  his  first  act 
In  attempting  to  set  the  brake  was  to  bold 
the  car  in  place.  He  did  not  see  the  other 
cars  coming.  No  one  of  the  others  there 
did  until  plaintiff  was  on  the  car,  except 
Waltz,  and  he  saw  them  too  late  to  do 
more  than  jump  on  the  car  and  grab  a  brake. 
If  plaintiff  did  not  know  that  the  other  cars 
were  coming,  then  bis  act  in  setting  the 
brake  the  first  thing  he  did  when  he  got 
up  was  not  contributory  negligence,  because 
his  injury  was  not  the  result  of  his  handling 
the  brake.  Some  one  told  him  to  get  upon 
the  car.  Whether  his  employer  or  a  fellow 
laborer  Is  not  known.  No  one  was  there 
except  the  laborers  and  °  the  employer  so 
far  as  the  evidence  discloses.  Whether  plain- 
tiff was  prompted  by  his  own  eagerness  or 
somebody's  admonition  to  hurry  and  get  on 
the  car  Is  not  material.  His  getting  on  the 
car  was  th«  proper  thing  for  him  to  have 
done  at  that  moment,  unless  he  was  aware 
of  the  movement  of  the  other  cars  upon  the 
track.  There  is  not  evidence  that  he  was 
aware  of  anything  to  put  him  in  peril  even 
though  others  were.  We  are  not  satisfied 
that  appellant  was  prejudiced  in  any  sub- 
stantial right  by  the  form  of  the  instruction. 

It  Is  also  urged  against  the  instructions 
that  It  was  error  to  allow  a  recovery  of  ex- 
emplary damages.  We  think  that  to  turn 
loose  on  a  downgrade  three  heavily  loaded 
freight  cars  to  run  into  other  cars  placed  on 
a  siding  to  be  loaded  and  which  were  in 
the  act  of  being  loaded  by  a  number  of  work- 
men, all  with  the  knowledge  of  the  train- 
men, yet  without  any  one  on  the  cars  to 
stop  them,  or  without  any  warning  being 
given  of  their  movement,  is  a  reckless  dis- 
regard of  life.  The  fact  that  the  place  was 
in  a  village,  or  near  its  edge,  or  even  in  the 
country,  is  not  material.  There  were  work- 
men, some  half  dozen,  about  that  track  and 
those  cars,  licensees,  whose  presence  and 
safety  the  railroad  company  was  obliged  to 
look  out  for.  An  utter  disregard  of  their 
known  presence  justifies  the  Infliction  of 
punitive  damages. 

Appellant  insists  that  the  form  of  the  In- 
struction allowing  punitive  daamges  Is  er- 
roneous. The  jury  were  told  that  if  the  In- 
jury "was  caused  by  the  gross  negligence  of 
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the  defendants,  they  may  award  the  plaintiff 
such  Bum  In  punitive  damages  as  they  may 
deem  proper,  not  exceeding,"  etc.  In  I.  C.  B. 
R.  Co.  T.  Honcblns,  121  Ky.  535,  89  S.  W. 
530,  1  Ia  B.  A.  (N.  8.)  375,  123  Am.  St.  Rep. 
205,  this  Instruction  was  condemned  on  the 
ground  that  It  should  have  clearly  Indicated 
that  the  Jury  had  the  discretion  to  allow,  or 
not  to  allow,  punitive  damages,  even  though 
they  believed  the  negligence  was  gross.  But 
that  case  was  reversed  for  other  and  grave 
reasons.  It  Is  not  clear  that  the  court  would 
have  reversed  upon  that  ground  alone,  es- 
pecially If  the  amount  of  the  verdict  did  not 
indicate  that  probably  punitive  damages  were 
Inflicted.  We  adhere  to  the  rule  laid  down  in 
I.  C.  B.  R  Co.  T.  Houchlns,  supra.  But  we 
are  so  firmly  convinced  that  the  Jury  did  not 
give  punitive  damages  in  this  case  that  it 
seema  to  as  it  would  be  trifling  with  Justice 
to  set  aside  the  Judgment  and'  verdict  upon 
tbat  ground  alone.  While  we  have  doubts 
about  this  case,  arising  altogether,  however, 
upon  matters  of  practice,  we  cannot  reverse 
merely  upon  doubt  The  grounds  of  doubt 
have  been  set  forth  In  this  opinion.  The  Leg- 
islature has  been  at  pains  to  emphasize  the 
duty  of  this  court  not  to  reverse  for  any  er^ 
ror  not  appearing  from  the  record  to  have 
prejudiced  some  substantial  right  of  the  par- 
ty complaining.  Sections  134,  338,  756,  Qiv. 
Code  Prac.  By  that  we  understand  not  that 
we  are  substituted  for  <he  Jury  as  triers  of 
the  fact,  or  even  in  the  assessment  of  the 
amount  of  recovery,  but  that  we  must  be  sat- 
isfied that  the  error  of  practice  complained 
of  misled  the  Jury,  and  caused  them  to  reach 
a  conclusion  which  otherwise  they  would  not 
have  reached.  If  the  result  indicates  that  It 
is  so  irrational,  or  is  not  consistent  with  the 
evidence,  although  not  flagrantly  so,  is,  In 
short,  strained,  we  may  look  to  other  parts 
of  the  proceedings  to  ascertain  the  probable 
cause,  and  when  found  to  consist  of  erroneous 
rulings  of  the  trial  Judge  to  hold  that  they, 
if  they  logically  tend  so,  were  the  cause. 
But,  when  upon  a  survey  of  the  whole  record 
we  cannot  i)ercelve  that  anything  that  trans- 
pired, technically  an  error,  has  influenced  the 
result,  our  duty  Is  to  pass  It  by  as  it  passed 
over  the  heads  of  the  Jury.  On  this  record 
we  cannot  say  tbat  the  error  assigned  by  ap- 
pellant perceptibly  affected  the  result. 

Whether  the  peremptory  Instruction  asked 
for  by  appellant  should  have  been  given  de- 
pends on  whether  there  was  total  failure  of 
proof  to  sustain  plalntlfTs  cause.  There  was 
not  such  failure.  And  whether  the  verdict 
is  flagrantly  against  the  evidence,  as  argued 
by  appellant,  depends  on  whether  isolated 
statements  Of  the  plaintiff  In  his  testimony 
tending  to  show  that  he  Jumped  on  the  car 
as  a  volunteer  brakeman  to  stop  It  should  be 
accepted  as  true,  to  the  exclusion  of  his  other 
statements  that  he  got  on  the  car  preparatory 
to  doing  his  work.    Manifestly  It  was  for  the 


Jury  to  harmonize  the  seeming  conflict  tn  this 
witness'  testimony,  and  to  give  it  such  credit 
as  it  reasonably  appeared  entitled  to.  They 
had  the  benefit  of  seeing  the  witness  depose, 
of  Judging  of  his  capacity  of  understanding 
and  expression,  and  from  the  whole  of  his 
testimony  to  gauge  the  truth  of  the  matter. 
We  cannot  say  from  the  record  that  their 
verdict  Is  flagrantly  contrary  to  the  evidence. 
The  fact  that  the  learned  trial  Judge,  a  law- 
yer of  wide  experience,  a  Judge  of  extensive 
and  notable  service,  refused  to  set  the  verdict 
aside  as  being  even  again&t  the  weight  of  the 
evidence,  confirms  our  view  as  to  the  Jury's 
conclusion  being  sustained  by  the  whole  of 
the  evidence. 
Judgment  affirmed. 


BAKEB  V.  BAKEB. 
(Court  of  Appeals  of  Kentucky.    Feb.  9,  1910.) 

1.  Divorce  «  129*)—ADtrLTEBT— Evidence. 

In  a  divorce  action  by  a  wife,  evidence  held 
sufficient  to  show  adultery  by  defendant 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  |§  411-441;    Dec.  Dig.  {  120.*] 

2.  Divorce  (J   12»*)—Adci,teby— Evidence. 

To  entitle  a  wife  to  a  divorce  on  the  ground 
of  her  husband's  adultery,  it  is  not  necessary  to 
prove  him  guilty  beyond  a  reasonable  doubt,  but 
only  to  establlsb  his  adulterous  relations  by  the 
weight  of  the  evidence  and  to  the  satisfaction 
of  the  chancellor. 

[Ed.  Note. — For  other  case;;,  see  Divorce, 
Cent  Dig.  §{  411-441 ;    Dec.  Dig.  S  129.  •] 

3.  Divorce  (|  26*)— "Adcltert"— BIvidence— 
STATmoRT  Provisions. 

While  under  Ky.  St  {  2117  (Bassell's  St 
1  67),  to  entitle  a  wife  to  divorce  for  the  hus- 
band's adulterous  condact,  it  must  be  proved  by 
two  witnesses,  or  by  one  and  strong  corroborat- 
ing circumstances,  that  he  is  living  in  adultery 
with  another  woman,  and  there  must  be  more 
than  a  single  act  to  constitute  living  together 
in  adultery,  there  need  not  be  a  living  together 
continuously  or  for  a  given  time,  nor  ia  it  nec- 
essary for  the  man  to  abide  in  the  same  house 
with  the  woman ;  but,  if  he  at  stated  periods 
or  frequently  spend  the  day  or  night  with  tbe 
woman,  having  carnal  knowledge  of  her  at  will. 
It  constitutes  adultery. 

[EM.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  il  52-^;   Dec.  Dig.  I  26.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  212-214.] 

Appeal  from  Circuit  Court,  Fayette  Coanty. 

"To  be  officially  reported." 

Action  by  Mary  Baker  against  Jameson 
Baker.  From  the  Judgment,  plaintiff  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

W.  a,  Q.  Hobbs,  for  appellant 

SETTLE,  J.  This  is  an  appeal  from  a 
Judgment  of  the  Fayette  circuit  court  dis- 
missing an  action  brought  by  the  appellant, 
Mary  Baker,  to  obtain  a  divorce  a  vinculo 
and  alimony  from  her  husband,  Jameson 
Baker,  npon  the  grounds  (1)  of  crud  and  In- 
human   treatment  of  her  by  him   for   six 
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months  prior  to  tbe  tnstltation  of  the  action ; 
(9  that  he  had  been  and  was  living  In  adul- 
tery with  another  woman.  Though  duly 
summoned,  api>eUee  did  not  answer  the  peti- 
tion, take  any  proof  to  refute  Its  averments, 
or  attend  In  person  or  by  attorney  the  taking 
of  depositions  In  appellant's  behalf,  of  which 
he  was  legally  notified. 

We  are  of  opinion  that  appellee's  extreme 
neglect  at  appellant,  his  adulterous  relations 
with  other  womoi,  and  the  fact  that  his  fail- 
ure to  support  her  compelled  her  to  go  to 
her  father's  home,  all  of  which  Is  shown  by 
the  evidence,  fairly  sustains  the  charge  of 
cruel  and  inhuman  treatment  made  In  the 
petition,  particularly  as  such  treatment  Is 
further  shown  by  the  evidence  to  have  con- 
tinned  for  as. much  as  six  months  before  the 
institution  of  appellant's  action. 

We  are  further  of  opinion  that  the  second 
ground  of  divorce  is  also  suffldently  estab- 
lished by  the  evidence  which  shows  appellee 
was  actually  living  in  adultery  with  a  wo- 
man or  women  of  notoriously  lewd  character, 
residing  In  bawdyhouses  In  the  city  of  Lex- 
ington. This  was  made  to  appear  by  the  testi- 
mony of  two  witnesses,  both  of  whom  were 
certified  to  be  worthy  of  credit  by  the  officer 
who  took  their  depositions.  One  of  these 
witnesses  testified,  in  substance,  that  short- 
ly before  the  action  was  instituted  he  saw 
appellee  more  than  once  publicly  driving  on 
the  streets  of  Lexington  with  a  common  pros- 
titute and  Inmate  of  a  Megowan  street 
bawdyhouse;  that  appellee  frequently  visit 
ed  this  woman  and  maintained  Illicit  rela- 
tions with  her ;  and  that  he  had  loaned  him 
money  to  pay  his  bills  with  her.  The  other 
witness  testified  that  he  had  seen  appellee  on 
several  occasions  In  a  Megowan  street  bawdy- 
house,  and  at  such  times  saw  him  take  the 
same  prostitute  or  another  to  an  upstairs 
room  and  remain  with  her.  These  two  wit- 
nesses further  testified  that  Megowan  street 
was  known  as  a  street  of  prostitution,  and 
that  the  house  in  which  appellee  so  frequent- 
ly took  a  room  with  tbe  prostitute  was  a 
house  of  ill  fame.  It  is  true  that  neither  of 
these  witnesses  saw  appellee  commit  the  act 
of  adultery,  but  a  man  so  lost  to  all  sense  of 
decency  as  to  openly  consort  with  harluts  on 
tbe  streets  of  a  populous  city  and  to  be  fre- 
quently seen  with  them  in  a  bouse  of  ill 
fame,  and  there  availing  himself  of  the  usual 
means  and  opportunities  for  sexual  Inter- 
conise  with  them,  will  be  presumed  to  have 
given  free  rein  to  his  lustful  propensities, 
and  to  have  committed  the  act  of  adultery 
with  each  opportunity.  In  other  words,  facts 
and  circumstances,  such  as  are  furnished  by 
the  record  before  us,  are  suflldent  to  warrant 
the  Inference  or  conclusion  that  appellee  was, 
as  charged  In  the  petition,  living  in  adultery 
with  the  woman,  or  women,  with  whom  he 
thus  associated. 

It  should  be  borne  in  mind  that,  In  order 
to  entitle  appellant  to  a  divorce  upon  the 


ground  of  appellee's  living  in  adultery  with 
another  woman,  it  was  not  necessary  to 
prove  him  guilty  beyond  a  reasonable  doubt, 
but  only  to  establish  his  adulterous  relations 
with  the  other  woman  or  women  by  the 
weight  of  tbe  evidence  and  to  the  satisfac- 
tion of  the  chancellor.  Persons  intending  to 
commit  adultery  do  not,  In  advance,  proclaim 
It  from  the  house  tops,  or  call  in  witnesses 
to  the  act.  On  the  contrary,  they  court  se- 
(fusion  and  secrecy  In  its  commission,  and 
hence  It  mast  usually  be  proved  by  the  cir- 
cumstances that  generally  attend  its  commis- 
sion. While  the  statute  (section  2117,  Ey. 
8t  [Russell's  St.  S  67])  will  allow  the  hus- 
band a  divorce  upon  proof  by  two  witnesses, 
or  one  and  strong  corroborating  circumstan- 
ces, of  a  single  act  of  adultery  on  tbe  part 
of  the  wlfe^  or  such  lewd,  lascivious  behavior 
on  her  part  as  proves  her  to  be  unchaste, 
without  actual  proof  of  adultery,  to  entitle 
the  wife  to  a  divorce  on  the  ground  of  the 
husband's  adulterous  conduct  It  must  be 
proved  by  two  witnesses,  or  one  and  strong 
corroborating  circumstances,  that  he  is  liv- 
ing In  adultery  with  another  woman.  Why 
this  distinction  Is  made,  if,  indeed,  any  sound 
reason  for  it  exists,  we  need  not  stop  to 
Inquire,  but  In  view  of  the  statute  It  must 
be  recognized ;  hence,  we  can  but  admit  that 
a  single  act  of  adultery  on  appellee's  part 
would  not  entitle  appellant  to  the  divorce 
asked.  To  authorize  It  there  must  be  proof 
that  he  was  "living  In  adultery  with  another 
woman."  As  previously  indicated,  this  was 
made  apparent  by  the  evidence  Introduced  In 
appellant's  behalf,  which,  as  a  whole,  we  re- 
gard convincing.  While  to  constitute  a  liv- 
ing together  in  adultery  there  must  be  more 
than  a  single  act,  there  need  not  be  a  living 
together  continuously,  or  for  a  given  time, 
nor  is  it  necessary  for  the  man  to  abide  in 
the  same  house  with  the  woman;  but  If  he 
at  stated  periods,  or  frequently,  spend  the 
day  or  night,  or  any  considerable  part  of  his 
time  with  a  woman,  not  his  wife,  at  such 
times  having  carnal  knowledge  of  her  at  will, 
though  at  other  times  he  be  domiciled  with 
his  wife,  it  constitutes  tbe  oftense  against  the 
wife's  marital  rights  which  the  statute  de- 
clares a  ground  for  divorce.  Clark's  C^lm. 
Law,  318;  Bodlfield  v.  State,  86  Ala.  67.  5 
South.  559,  11  Am.  St  Rep.  20;  Hall  t.  State, 
53  Ala.  463.  In  our  opinion  the  substance 
of  the  issue  here  is  the  adultly.  The  time 
and  place  of  Its  commission  are  mere  incon- 
sequential incidents.  As  well  said  by  Mr. 
Bishop  in  his  work  on  Marriage,  Divorce, 
and  Separation  (volume  2,  f  1353):  "It  is 
not  necessary  to  prove  that  the  adultery  with 
which  a  party  is  charged  should  have  occur- 
red at  any  particular  time  and  place.  The 
court  must  be  satisfied  that  a  criminal  at-, 
tachment  subsisted  between  the  parties,  and 
that  opportunities  occurred  when  the  inter- 
course In  which  it  is  satisfied  tbe  parties  In- 
tended to  indulge  might  with  ordinary  fadli- 
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tf  have  taken  place."  It  eeems  to  us  that  in 
Tlew  of  the  authorities  and  under  a  fair  com- 
mon-sense construction  of  the  statute  the 
proof  in  this  case  is  amply  sufficient  to  sus- 
tain the  charge  that  appellee  was  "living  in 
adultery  with  another  woman."  Therefore 
the  chancellor  should  have  so  held. 

The  proof  clearly  showed  the  residence  of 
the  parties  to  be  in  Fayette  county  for  the 
statutory  period,  and  that  appellant  was 
without  fault  with  respect  to  the  matters 
complained  of  in  the  petition.  For  the  rea- 
sons indicated,  the  Judgment  is  reversed  and 
cause  remanded,  with  directions  to  the  cir- 
cuit court"  to  set  aside  the  decree  rendered, 
and,  In  lieu  thereof,  enter  another  granting  ap- 
pellant a  divorce  a  vinculo,  and  alimony. 


PARKS  et  al.  T.  O.  K.  3ELLIC30  COAL  00. 

et  al. 
(Court  of  Appeals  of  Kentucky.    Feb.  10, 1910.) 
Execution  (i  371*)  —  Suppucmkntaey  Pbo- 
cgedtrgs   —   jurisdiction  —  countt     in 
Which  Judgment  was  Rendered. 

Since,  under  Civ.  Code  Prac.  |  70,  requiring 
an  action  upon  a  return  of  "no  property  found," 
pursuant  to  section  430,  to  be  brought  in  the 
county  in  which  the  judgment  is  rendered,  or  in 
which  defendant  resides  or  is  summoned,  such 
action  may  be  brought  in  the  county  where  the 
judgment  was  rendered,  an  action  may  be 
brought,  under  section  439,  permitting  plaintiff, 
upon  return  of  execution  nnsatisfled,  to  Institute 
an  equitable  action  for  a  discovery  of  any  mon- 
ey, etc.,  to  which  defendant  is  entitled,  and  make 
persons  indebted  to  him  defendants  therein,  in 
the  county  in  which  the  Judgment  was  rendered, 
and  a  debtor  of  the  Judgment  debtor  made  a 
larty  thereto,  though  both  he  and  the  judgment 
ebtor  reside  in  another  county. 
[Ed.  Note.— For  other  eases,  see  Execution, 
Cent.  Dig.  i  1068;  Dec.  Dig.  i  871. •] 
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Appeal  from  Circuit  Court,  Laurel  County. 

"To  be  officially  reported." 

Action  by  L.  L.  Parks  and  another  against 
the  O.  K.  Jelllco  Ooal  Company  and  another. 
From  a  Judgment  dismissing  the  petition, 
plaintiffs  appeal.  Reversed  and  remanded 
for  further  proceedings. 

L.  L.  Parks,  Sam  C.  Hardin,  and  Geo.  G. 
Brock,  for  appellants.  W.  L.  Brown,  for  ap- 
pellee Norton. 

LASSIN6,  J.  L.  U  and  L.  M.  Parks  re- 
covered a  Judgment  In  the  Laurel  circuit 
court  against  the  O.  K.  Jelllco  Coal  Company 
for  $4,500.  Upon  this  Judgment  e.xecutlon 
was  issued  and  placed  In  the  hands  of  the 
sheriff,  who  returned  It  Indorsed  "No  prop- 
erty found."  Thereupon  said  L.  L.  and  L. 
M.  Parks  filed  suit  in  the  Laurel  circuit 
court  against  the  O.  K.  Jelllco  Coal  Company 
and  George  C.  Norton,  residents  of  the  city 
of  Louisville.  Summons  was  Issued  by  the 
clerk  of  the  Laurel  circuit  court,  directed  to 
the  sheriff  of  Jefferson  county,  and  was  ex- 
ecuted by  him  on  George  C.  Norton,  and  on 


W.  E.  Grant  as  president  of  the  O.  K.  Jelllco 
Coal  Company.  Norton  was  proceeded  against 
on  the  theory  that  he  was  Indebted  to  hla  co- 
defendant,  and  plaintiffs  sought,  in  this  pro- 
ceeding, to  require  him  to  pay  them  the  mon- 
ey  which  was  due  said  company  by  blm  as 
a  balance  on  stoc^  which  he  had  taken  in  the 
company.  The  defendants  first  moved  to 
quash  the  summons  and  return  thereon.  This 
motion  being  overruled,  demurrers  were  filed 
to  the  Jurisdiction  of  the  court,  and,  these 
being  overruled,  they  pleaded  to  the  Jurisdic- 
tion and  to  the  merits.  Upon  final  submis- 
sion, the  court  held  that  the  defendants  were 
not  before  the  court,  sustained  the  special 
demurrer  to  the  Jurisdiction,  and  dismissed 
the  petition.  B^m  this  ruling  the  plaintiffs 
api>eal. 

The  only  question  is  whether  or  not  this 
action  might  be  instituted  In  the  Laurel  cir- 
cuit court  when  both  of  the  parties  proceed- 
ed against  live  in  Jefferson  county.  In  the 
case  of  MCDormant  v.  L  C.  &  L.  R.  R.  Co., 
11  Bush,  386,  this  court  said:  "The  provi- 
sions of  section  474  show  that  actions  to  en- 
force the  satisfaction  of  Judgments  were  not 
Intended  to  be  governed  by  the  rules  by 
which  the  Jarlsdictlon  of  actions  In  general 
is  to  be  determined.  Such  actions  are  local 
to  the  extent  that  they  may  be  instituted  In 
the  court  from  which  the  execution  Issued 
or  In  the  court  of  the  county  In  which  the  de- 
fendant may  reside,  and  they  are  transitory 
to  the  extent  that  they  may  be  instituted  In 
any  county  In  which  the  defendant  can  lie 
served  with  process."  Section  474  of  the 
Code  in  force  when  that  opinion  was  written 
is  the  same  as  section  70  of  the  present  Code, 
although  in  section  70  of  the  present  Code  the 
words  "county  In  which  the  Judgment  is  ren- 
dered" are  substituted  for  the  words  "In  the 
court  from  which  the  execution  Issued"  In 
the  Code  of  1^4.  These  expressions,  bow- 
ever,  are  one  and  the  same,  for  the  execution 
could  not  Issue  from  any  county  other  than 
that  in  which  the  Judgment  was  rendered. 

It  will  be  observed  that,  under  section. 70. 
the  plaintiff  has  the  right  to  bring  bis  action 
in  any  one  of  three  places,  either  in  the  coun- 
ty where  the  Judgment  is  rendered,  or  In  the 
county  where  the  defendant  resides  or  may 
be  summoned.  The  election  Is  bis,  not  that 
of  the  defendant.  In  the  case  at  bar,  the 
Judgment  was  rendered  In  Laurel  county,  and 
plaintiff  had  an  unquestioned  right  to  pro- 
ceed In  that  county.  Being  given  the  right 
to  proceed  in  Laurel  county.  It  was  proper 
that  summons  should  Issue  to  the  county  of 
defendant's  residence,  as  was  done.  Being 
fully  Justified  and  authorized  by  section  70 
to  proceed  against  the  O.  K.  Jelllco  Ooal  Com- 
pany in  Laurel  county,  although  summoned 
in  Jefferson  county,  section  439  authorized 
plaintiff  to  make  party  defendant  to  such 
suit  any  one  Indebted  to  the  defendant,  and 


•For  other  cmm  ■««  same  topic  and  aecUon  NUMBER  In  Dec.  &  Am.  DIgi.  UOT  to  data,  *  Seportar  IndexM 


Digitized  by 


Google 


KyO 


CAPB  T.  CAPE. 


869 


hence  Norton  may  not  complain  that  he  te 
made  party  defendant  to  the  snlt  In  Laurel 
county  any  more  than  he  could  If  the  defend- 
ant coal  company  had  been  a  resident  of  and 
enmmoned  in  Laurel  rather  than  Jefferson 
county.  The  court  erred  In  holding  that  the 
Laurel  drcnlt  court  did  not  have  Jurisdic- 
tion. 

Judgment  reversed,  and  cause  remanded 
for  farther  proceedings  consistent  herewith. 


CAPE  et  al.  t.  GAPE  et  al. 
(Conrt  of  Appeals  of  Kentucky.    Feb.  10, 1910.) 

1.  Costs  (}  110*)— SBCuanr  fob  Patwekt— 
NoNBESiDKNTS— Will  Contests. 

.  GiT.  Code  Prac.  f  616,  requiring  nonreBi- 
dent  plaintiffs  before  commencing  an  action  to 
file  a  bond  for  costs,  applies  to  all  actions  to  re- 
cover money  or  property,  and  hence  extends  to 
a  suit  to  have  a  probated  will  declared  void  so 
as  to  permit  testator's  property  t«  pass  by  de- 
scent to  phiintiffs. 

[E^.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  {  437 ;   Dec.  Dig.  |  110.*] 

2.  Costs  (I  110*)— SKCUBrrr— Nonbesiotnts— 
"AoTioir' —  Action  or  Spbcial  Pbocbbo- 

INO. 

Plaintiffs'  proceeding  was  an  "action"  with- 
in the  meaning  of  the  statute ;  that  term  includ- 
ing all  the  formal  proceedings  in  a  court  per- 
taining to  the  demand  of  a  right  made  by  one 
party  of  another. 

[Bd.  Note.— For  other  cases,  see  Costs,  Gent 
Dig.  {  437 :   Dec.  Dig.  i  110.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  pp.  128-140;   TOU  8,  p.  7563.] 

Appeal  from  Circuit  Court,  Russell  County. 

"To  be  officially  reported." 

Action  by  R.  T.  Cape  and  others  against 
Claudius  G.  Gape  and  others.  From  an  or- 
der dismissing  the  action,  plaintiffs  appeal. 
Affirmed. 

Stone  &  Aaron  and  J.  H.  Stone,  tor  ap- 
pellants.   Bertram  &  Pheipe,  for  appellees. 

NUNN,  C.  J.  In  the  year  1908  one  Thomas 
Cape  died  In  Russell  county,  Ky.,  and  left  a 
will  by  which  he  devised  to  his  wife,  Mary 
O.  Gape,  and  his  son,  Claudius  O.  Cape,  all 
his  property,  except  some  minor  devises 
made  to  his  other  children  and  grandchil- 
dren, appellants.  His  executor  had  the  will 
probated  In  the  county  court  Appellants 
filed  this  action  in  the  circuit  court  and  took 
the  necessary  steps  to  appeal  from  the  order 
of  the  connty  court  probating  the  will.  They 
allied  in  their  petition  that  Thomas  Cape 
was  mentally  Incapacitated  to  execute  a 
will,  and  that  appellees  used  and  exercised 
nndne  inflnence  over  him  In  the  execntlon 
thereof.  It  was  stated  In  the  petition  that 
all  the  appellants  were  nonresidents  of  the 
state;  and  appellees  moved  the  court  to  re- 
quire them  to  give  bond  for  cost  which  mo- 
tion the  conrt  sustained  and  gave  appellants 
until  the  next  term  of  the  circuit  court  to 
execute  it,  which  they  failed  to  do,  and  the 


conrt  dismissed  their  action,  tram  which  or- 
der they  have  appealed. 

They  contend  that  the  court  erred  in  re- 
quiring them  to  give  bond  for  cost  and  dte 
the  cases  of  Pryor  v.  Mizner,  etc.,  79  Ky. 
232,  and  Gamett  v.  Foston,  etc.,  122  Ky.  197, 
91  S.  W.  668,  121  Am.  St  Rep.  456,  as  au- 
thorities for  their  position.  It  was  decided 
in  these  cases  that  the  Code  provisions  reg- 
ulating appeals  in  ordinary  cases  did  not 
apply  to  appeals  in  will  cases,  and  that  no 
appeal  bond  was  required  in  will  cases. 
There  is  nothing  In  the  statutes  under  the 
title  of  "Wills"  with  r^erence  to  the  exe- 
cution of  bonds  for  cost  on  appeals.  It  is 
silent  upon  the  subject  Under  the  title  of 
"Mlseellaneons  Proceedings"  In  the  Civil 
Code  of  Practice,  the  General  Assembly  In- 
corporated section  616,  which  is  as  follows: 
"A  plaintiff  who  is  nonresident  of  this  state, 
or  a  corporation  other  than  a  bank  created 
by  the  laws  of  this  state,  before  commen- 
cing an  action,  shall  file  in  the  clerk's  office  a 
bond  of  a  sufficient  surety,  to  be  approved  by 
the  clerk,  for  the  payment  of  all  costs  which 
may  accrue  In  the  action  in  the  court  in 
which  it  is  brought,  or  in  any  other  to  which 
it  may  be  carried,  either  to  the  defendant  or 
to  the  officers  of  the  court"  This  section 
seems  to  apply  to  all  nonresidents  who  come 
into  this  state  and  attempt  by  an  action  or 
proceeding  to  recover  money  or  property, 
and  call  upon  the  officers  of  this  state  to  aid 
them.  The  bond  is  to  be  executed  for  the 
benefit  of  the  defendant  and  the  officers  of 
the  court  Appellants  in  this  case  seek  to 
have  the  will  of  Thomas  Cape  declared  void 
so  that  they  may  receive  their  portion  of  his 
property  under  the  laws  of  descent  They 
have  made  his  widow  and  one  of  his  sons 
defendants,  and  have  called  upon  the  officers 
of  the  state  to  issue  and  execute  summonses 
and  subp«Bnas,  and  we  see  no  reason  why  the 
above  provision  of  the  Code  should  not  ap- 
ply to  them  as  well  as  any  nonresident  who 
sees  proper  to  Institute  any  kind  of  an  ac- 
tion In  this  state.  Appellants  contend  that 
they  have  not  brought  an  "action,"  bat  took 
only  the  necessary  steps  to  appeal  from  the 
Judgment  of  the  county  court,  and  therefore 
the  provision  of  the  Code  does  not  apply  to 
them.  The  word  "action"  is  defined  by  Bou- 
vler  to  be  "the  formal  demand  of  one's  right 
from  another  person  or  party,  made  and  In- 
sisted on  In  a  court  of  Justice.  An  action 
includes  all  the  formal  proceedings  in  a 
court  of  Justice  attendant  upon  the  demand 
of  a  right  made  by  one  person  or  party  of 
another  in  such  court"  And  such  Is  the  na- 
ture of  appellants'  action  or  proceeding  In 
this  case.  We  are  therefore  of  the  opinion 
that  the  lower  court  did  not  err  in  requiring 
appellants  to  execute  the  bond  for  cost 

For  these  reasons,  the  Judgment  of  the  low- 
er court  is  affirmed. 
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THSIRT  et  ai  ▼.  CORNBTT. 
(Court  of  Appeals  of  Kentucky.    Feb.  10, 1910.) 

Schools  ard  School  Distbioib  (§  53*)— Ov- 
ncEBS— Appointment— PowEB  to  Make. 
On  grounds  of  public  policy,  an  official, 
charged  with  the  reroonsibility  of  administering 
the  affairs  of  his  office,  should  have  the  right, 
in  the  absence  of  a  statute  to  the  contrary,  to 
select  i>erson8  to  fill  vacancies,  occurring  dur- 
ing his  term,  that  the  law  authorized  him  to 
make  appointments  for,  and  a  superintendent 
of  schools  had  authority  on  June  ^th  to  ap- 
point a  school  trustee  to  fill  a  vacancy  to  occur 
on  July  Ist  in  the  same  year,  where  his  term 
extended  beyond  that  date,  and  he  had  power 
to  make  the  appointment  when  the  vacancy  oc- 
curred. 

[£}d.  Note.— For  other  cases,  see  Schools  and 
Sckool  Districts,  Gent.  Dig.  $  132;  Dec.  Dig.  § 
53.*] 

Appeal  from  Circuit  Court,  Breathitt 
County. 

"To  be  officially  reported." 

Proceedings  by  Nellie  Comett  against  E:ileii 
Terry  and  others,  to  restrain  Ellen  Terry 
from  teaching  a  certain  school.  From  a  de- 
cree granting  an  injunction,  defendants  ap- 
peaL    Reversed,  wltli  directions. 

H.  V.  McChesney  and  A.  H.  Patton,  for  ap- 
pellants.   Martin  T.  Kelly,  for  appellee. 

CARROLL,  J.  The  purpose  of  this  litiga- 
tion Is  to  determine  whether  the  appellant 
Ellen  Terry  or  the  appellee  Nellie  Cornett 
was  entitled  to  teach  the  public  sdiool  in 
district  No.  11  in  Breathitt  county  for  the 
school  year  of  1908-1909. 

On  Jnly  1, 1908,  Samuel  Combe  and  EUsha 
Gross,  who  claimed  to  be  acting  as  trustees 
of  the  district,  entered  into  a  contract  with 
Ellen  Terry,  by  which  they  employed  her  to 
teadi  the  school.  Under  this  contract  she 
commenced  the  school  on  July  6tb,  and  coa- 
tlnned  to  teach  until  September  21st,  on 
which  date  she  was  restrained  from  further 
teaching  by  an  order  obtained  by  Nellie  Cor- 
nett in  this  action,  brought  by  her  on  Septem- 
ber 19th.  In  her  petition  she  averred  that 
on  July  1st,  as  well  as  on  the  7tb  of  the 
same  month,  the  trustees  were  Henry  Spen- 
cer, Granville  Spencer,  and  Samuel  Combs, 
and  that  on  the  7tb  two  of  the  trustees,  Hen- 
ry Spencer  and  Granville  Spencer,  entered 
into  a  contract  with  her  to  teach  the  school 
for  the  school  year.  She  further  averred  that 
Elisha  Gross,  one  of  the  persons  who  as 
trustee  made  the  contract  with  EUen  Terry 
on  July  1st,  was  not  on  that  date  a  trustee, 
and  therefore  the  contract  made  with  Ellen 
Terry  by  ESlSha  Gross  and  Samuel  Combs 
was  a  nullity,  and  did  not  entitle  her  to 
teach  the  school,  or  to  receive  any  of  the 
school  fund.  She  asked  that  she  be  adjudged 
the  legally  employed  teacher  for  the  year, 
and  entitled  to  the  whole  of  the  school  fund. 
Ellen  Terry  in  her  answer,  after  averring 
that  Gross  and   Combs  were  trustees,   and 


setting  up  ber  contract  witb  them,  denied 
that  Granville  Spencer,  one  of  the  persons 
who  made  the  contract  with  Nellie  Comett 
on  July  7tb,  was  a  tmstee.  She  made  her 
answer  a  counterclaim,  and  asked  that  she 
be  adjudged  the  legally  employed  teadier  of 
the  school  for  the  year,  and  entitled  to  the 
whole  of  the  school  fund.  The  question  ss 
to  which  one  of  tliese  teachers  had  a  legal 
contract  to  teach  the  school  depends  on 
whether  Granville  Spencer  or  Elisha  Gross 
was  the  legal  trustee  on  July  Ist.  If  Gross 
was  the  trustee,  then  the  contract  with  Ellen 
Terry  was  a  valid  contract,  if  he  was  not 
the  trustee,  then  the  contract  made  by  the 
two  Spencers  with  Nellie  Cornett  was  a  legal 
contract 

The  superintendent  of  schools  of  Breathitt 
county  In  his  evidence  said  that  Granville 
Spencer  was  appointed  on  June  28,  1907,  to 
serve  from  July  1,  1907,  until  the  1st  day  of 
Jnly,  1908,  that  on  June  29,  1908,  he  appoint- 
ed ESlsha  Gross  as  trustee  In  place  of  Gran- 
ville Spencer,  to  take  his  office  on  July  1st, 
and  hold  until  July  1,  1909,  and  that  on  the 
day  of  his  appointment  he  qualified  by  tak- 
ing the  oath  of  office ;  that  he  recognized  Sam 
Combs,  Henry  Spencer,  and  Elisha  Gross  as 
the  trustees  of  the  school  on  July  1,  1908. 
The  evidence  further  shows  that  both  Henry 
Spencer  and  Granville  Spencer  .were  present 
when  the  contract  was  made  with  Ellen  Ter- 
ry on  July  1st,  and  knew  that  Elisha  Gross, 
who  had  been  appointed  trustee  to  succeed 
Granville  Spencer,  was  acting  as  sucb  trustee 
when  the  contract  was  made  with  her,  and 
that  she  commenced  her  sdiool  on  Jnly  6, 
1908.  Upon  hearing  the  case  the  court  sus- 
tained the  Injunction,  and  adjudged  that  Nel- 
lie Comett  was  entitled  to  $183.62  of  the 
school  money  set  apart  for  that  school  in 
1908,  and  Ellen  Terry  was  entitled  to  $155.47. 
In  short,  the  school  fund  was  divided  be- 
tween the  contestants  in  proportion  to  the 
time  each  taught. 

It  being  conceded  that  Granville  Spencer 
was  the  duly  appointed  and  acting  trustee  on 
June  29th,  as  well  as  June  30th,  and  that  his 
term  did  not  expire  until  the  beginning  of 
July  1,  1908,  the  argument  is  made  in  behalf 
of  appellee  that  the  appointment  and  quali- 
fication of  Elisha  Gross,  on  the  29th  of  June, 
to  take  his  office  as  trustee  on  July  1st,  was 
a  nullity — and  this  upon  the  ground  that,  as 
Granville  Spencer's  term  did  not  expire  tintil 
July  1st,  no  appointment  of  'his  successor 
could  be  made  until  his  term  actually  expir- 
ed. On  the  other  hand,  it  is  Insisted  by 
counsel  for  appellant  that  an  appointment 
may  be  made  to.take  eflCect  at  a  future  date, 
and  therefore  although  the  appointment  of 
Elisha  Gross  was  made  on  June  29th  to  be- 
come effective  on  July  Ist,  the  appointment 
was  valid,  and  Gross  became,  by  virtue  of 
It,  entitled  to  the  office  on  July  1st  It 
seems,  therefore,  that  the  only  question  in  the 
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case  la  tbe  validity  of  Gross'  appointment, 
or,  In  other  worda,  whether  an  appointment 
can  be  made  to  All  a  vacancy  before  the  va- 
cancy occors. 

In  support  of  the  proposition  that  an  ap- 
pointment made  to  fill  a  vacancy  before  the 
vacancy  actnally  exists  Is  void  counsel  for 
appellee  calls  our  attention  to  McOlone  v. 
Zomes,  107  B.  W.  828,  82  Ky.  Law  Rep.  965. 
In  that  caae  the  only  point  decided  was  that 
an  ammlntment  to  preeoitly  fill  a  vacancy 
when  there  was  no  vacancy  was  a  nullity. 
Of  course,  if  an  office  Is  not  vacant,  no'  per- 
son can  be  appointed  to  fill  it  But  that  Is 
not  the  case  we  are  dealing  wltli.  And  to 
the  case  of  Shepherd  v.  Oamblll,  7S  S.  W. 
223,  25  Ky.  Law  Rep^  833.  There  the  ques- 
tion to  be  determined  was  whether  Lewis 
Turner  or  Sam  Splcer  was  trustee  on  July 
1,  1902;  when  the  contract  with  GambiU  was 
made.  It  appears  diat  the  term  of  Lewis 
Turner  as  trustee  expired  on  June  30,  1902, 
and  the  superintendent  of  schools,  whose  term 
expired  on  January  5,  1902,  appointed  Lewis 
Turner  on  January  2,  1902,  to  fill  the  vacan- 
cy In  his  office,  which  would  occur  on  July 
1, 1902,  as  there  had  been  no  election  held  In 
the  October  previous  to  elect  a  successor  to 
Turner.  The  sncceeding  superintendent  on 
July  1st  appointed  Sam  Splcer  to  fill  the  va- 
cancy caused  by  the  expiration  of  the  term 
of  Lewis  Turner  on  June  30th.  Turner  claim- 
ed that  Ills  appointment  on  January  2d,  and 
his  qualification  theretmder,  continued  him 
In  office  for  the  year  succeeding  June  30, 
1902,  and  that  Sam  Spicer's  appointment  on 
July  1st  was  a  nullity,  but  the .  court  re- 
fused to  accept  tills  contention  as  correct, 
and  held  that  the  appointment  of  Tomer  un- 
der the  circumstances  was  void.  It  will  be 
noticed  that,  In  holding  invalid  the  appoint- 
ment of  Turner,  the  court  was  dealing  with 
an  appointment  made  on  January  2d,  to  take 
effect  on  July  Ist,  by  a  superintendent  whose 
term  of  office  expired  three  days  after  he 
made  the  appointment  The  material  differ- 
ence between  that  case  and  this  is  apparent 
We  entirely  agree  with  the  conclusion  reach- 
ed, but  It  does  hot  sustain  appellee's  conten- 
tion. Here  the  superintendent  who  appointed 
Oross  knew  that  the  vacancy  he  appointed 
blm  to  fill  would  occur  within  two  days,  and 
that  on  the  day  the  vacancy  occurred  he 
would  be  in  office  and  have  the  right  of  ap- 
pointment We  know  of  no  objection,  upon 
the  ground  of  public  policy  or  otherwise,  that 
can  be  urged  against  a  practice  like  this.  If 
It  was  necessary  in  all  cases  to  delay  making 
an  appointment  to  fill  a  vacancy  until  the  of- 
fice was  actually  vacant,  mndi  confusion  and 
disorder  in  the  public  service  might  be  oc- 
casioned, and  so  we  think  that  an  appoint- 
meot  may  be  made  within  a  reasonable  time 
before  the  vacancy  actually  exists,  to  take 
^ect  when  It  occurs.  If  It  be  made  by  the 
authority  that  would  have  the  right  to  make 


the  appointment  when  the  vacancy  does  oc- 
cur. A  person  cannot  be  appointed  presently 
to  fill  a  vacancy  when  there  la  no  vacancy, 
but  he  can  be  appointed  to  fill  a  vacancy  that 
will  shortly  occur;  his  appointment  to  take 
effect  when  it  does.  This  view  of  the  law  ap- 
plicable to  cases  like  this  is  generally  accept- 
ed as  correct  Mediem  on  Public  Officers,  } 
133 ;  Whitney  v.  Van  Buskirk,  40  N.  J.  Law, 
463 ;  State  v.  O'Leary,  64  Minn.  207,  66  N.  W. 
264;  State  V.  CbUin«i84  Tex.  48,  19  S.  W.  302; 
People  V.  Ward,  107  Cal.  236,  40  Pac.  638; 
Ivy  V.  Lusk,  11  La.  Ann.  486;  Clarke  v.  Ir- 
win, 6  Nev.  113.  We  can  well  understand 
that  there  might  be  good  reasons  presented 
against  the  practice  of  making  an  appoint- 
ment to  fill  a  vacancy  that  would  occur  at 
a  distant  date,  and  have  no  doubt  that  It 
would  be  very  objectionable  to  allow  an  offi- 
cial to  make  an  appointment  to  take  effect 
in  the  future  when  the  vacancy  to  fill  which 
the  appointment  was  made  would  Of:cur  in 
the  term  of  a  succeeding  official.  To  uphold 
the  validity  of  such  an  appointment  would 
oftentimes  enable  an  official  to  take  from  his 
successor  a  part  of  the  rightful  powers  and 
emoluments  of  his  office  and  surround  him 
with  offensive  appointees  not  in  harmony 
with  his  methods,  or  In  sympathy  with  his 
purposes.  Upon  grounds  of  public  policy  an 
official  charged  with  the  responsibility  of  ad- 
ministering the  affairs  of  his  office  should 
have  the  right.  In  tiie<  absence  of  a  statute  to 
the  contrary,  to  select  persons  to  fill  vacan- 
cies occurring  during  his  term  that  ttie  law 
authorized  him  to  make  appointmente  for. 

It  follows  from  these  views  that  the  ap- 
pointment of  Gross  was  legal,  and  conse- 
quently the  contract  made  with  Snien  Terry 
by  the  two  trustees  gave  her  the  authority  to 
teach  the  school  for  the  term  and  the  right  to 
receive  the  public  money. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  dissolve  the  injunction  and  or- 
der the  payment  to  Ellen  Terry  of  the  money 
adjudged  to  Nellie  Comett 


MAIN  JEJLLIOO  MOUNTAIN  COAL  CO.  v. 

PAEKER. 
(Court  of  Appeals  of  Kentucky.    Feb.  11,  1010.) 

1.  Masteb  awd  Servant  (|  278*)  —  Injcbies 
TO  Sebvant  —  Evidence  —  Neolioence  or 
Master. 

'  In  an  action  by  a  coal  miner  for  a  personal 
injurv,  evidence  held  sufficient  to  sustain  a  ver- 
dict for  plaintiff  baaed  on  negligence  either  in 
not  furnishing  him  a  safe  place  to  work  or  a 
reasonably  safe  car  to  work  with. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  964 ;  Dec.  Dig.  {  278*] 

2.  Master  awd  Servawt  (S  265*)— Iwjubt  to 
Servant— CAtTSB  or  Injury  —  Burden  or 
Proof. 

Where  the  circnmstanoes  of  an  injury  to  a 
miner  show  that  either  the  place  was  not  lea- 
sonably  safe  for  the  work  by  reason  of  a  i>ost 
being  set  too  near  the  track  on  which  he  was  as- 
sisting to  move  a  car,  or  that  the  car  wobbled 
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to  gndi  an  extent  from  being  old  and  worn  that 
it  woald  not  paaa  the  post,  plaintiff  waa  not 
required  to  prove  tlie  particTuar  defect  which 
caused  the  injury. 

[E)d.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  (  879 ;   Dec.  Dig.  {  265.*] 

3.  Masteb  and  Sebvant  rt  118*)— Sais  Plact 

TO  WOBK— BWTRT  TO  MINE. 

A  post  supporting  the  roof  over  an  entry 
to  a  room  in  a  coal  mine  through  which  cars 
are  moved  should  not  be  set  so  near  the  track 
as  to  endanger  the  safety  of  the  men  handling 
the  cars,  using  ordinary  care. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  200 ;   Dea  Dig.  f  118.*] 

4.  Master  and  Sebvant  (§  241*)  —  Injubieb 
TO  Mines— CoNTBiBUTOBY  Neolioence. 

Where  cars  in  a  mine  were  both  pushed  and 
pulled,  and  under  ordinary  conditions  there  was 
no  reason  to  anticipate  danger  in  going  in  front 
to  hold  a  car  back,  it  was  not  contributory  neg- 
ligence for  a  miner  to  go  in  front  of  a  car  to 
hold  it  back  instead  of  using  a  sprag,  and  such 
act  did  not  preclude  reoovery  for  injuries  to 
the  miner's  hand  by  l>eing  mashed  lietween  the 
car  and  a  post  negligently  placed  too  near  the 
track. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  767;   Dec.  Dig.  {  241.*1 

6.  Masteb  and  Servant  (|  264*)  —  Injtjbibb 
TO  Servant— PuEADi NO  and  Proof. 

Where  a  jpetition  by  a  miner  for  an  injury 
alleged  Uiat  he  was  compelled  to  pull  the  loaded 
cars  from  the  room  where  he  loaded  them  to  the 
entry,  and  while  he  was  so  pushing  and  moving 
them  he  was  injured,  proof  that  plaintiff  was  in 
front  of  the  car  did  not  amount  to  a  variance, 
as  it  was  immaterial  whether  he  was  pushing 
the  car  from  l>ehind  or  pushing  from  in  front  to 
check  its  speed.  ' 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  873;  Dec.  Dig.  i  264.*] 

6.  Master  and  Sebvant  (J  2e8*)— Sara  fob 
Injuries— InsTBucTioNs. 

In  an  action  for  injury  to  a  miner  whose 
thumb  was  mashed  between  a  post  near  the 
track  and  the  car  which  he 'was  assisting  to 
move  in  an  entry.  The  entry  was  dark  and 
there  were  no  lights  excepting  those  in  the  min- 
ers' caps.  Tbe  proof  showed  that  the  car  was 
old  and  wobbly,  and  that  the  post  was  set  too 
near  the  track.  The  court  charged  that  it 
was  defendant's  duty  to  use  ordinary  care  to 
famish  a  reasonabiy  safe  place  to  work,  and  a 
car  to  transfer  coal  reasonably  safe  to  carry  it 
along  the  track,  and  directed  the  Jury  to  find 
for  plaintiff  if  he  did  not  know  of  the  unsafe 
condition  of  the  track  and  car,  and  defendant 
knew  it,  or  by  ordinary  care  could  have  known 
it,  and  by  reason  of  the  place  not  being  reason- 
ably safe  or  by  reason  of  the  car's  unsound  con- 
diUtm  plaintiff  was  injured,  he  was  entitled  to 
recover.  Beld,  that  there  was  no  practical  ob- 
jection to  the  instructions  under  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  1150,  1154;  Dec.  Dig. 
§  293.*] 

7.  Appeal  and  Ebbob  (|  103d*)— Habmuiss 
Ebror— AxtowiNo  Dakaoes  Not  Pleaded. 

In  an  action  for  personal  Injury,  wherein 
the  petition  did  not  allege  loss  of  time,  evidence 
as  to  such  loss  was  given  without  objection,  and 
in  conformity  to  the  evidence  the  court  instruct- 
ed the  jury  to  allow  compensation  therefor,  his 
attention  not  being  called  by  defendant  to  the 
averments  of  the  petition,  and  defendant  not 
having  objected  to  the  amount  of  the  verdict 
substantial  justice  would  not  allow  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4086;  Dec.  Dig.  i  1039.*] 


8.  Appeal  and  Ebbob  (t  1067*)— Habiclbss 
Error— Instructions— Requests. 

No  error  can  be  predicated  on  the  refusal 
of  an  instruction  which  Is  practically  the  same 
as  an  instruction  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4229;  Dec.  Dig.  §  1067.*] 

9.  Masteb  and  Sebvant  (i  295*)— Suit  fob 

INJ  URIES  —  INSIBUCTIONB  —  ASSUICFTION    OF 

Rise. 

In  an  action  for  injuries  to  a  miner  based 
on  negligence  in  not  furnishing  plaintiff  a  safe 
place  to  work  or  a  reasonably  sue  car  to  work 
with,  the  evidence  snpporting  his  claim  of  neg- 
ligence' in  either  respect,  and  showing  that  h» 
had  woi^ed  for  two  weeks  in  the  room  in  the 
entry  to  which  the  accident  occurred,  sufficient- 
ly presented  the  law  as  to  assumption  of  risk 
by  an  instruction  that  If  plaintiff  continued 
without  complaint  to  wotk,  knowing  any  appli- 
ance then  being  used  by  him  was  defective,  or 
tliat  the  place  where  he  worked  waa  not  rea- 
sonably safe,  he  assumed  the  risk,  and  could  not 
recover. 

'[Eid.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  1168-1179;  Dea  Dig. 
§  29&*] 

Appeal  from  Circuit  Court,  Whitley  Coanty. 

"Not  to  be  officially  reported." 

Action  by  John  Parker  against  the  Main 
Jelllco  Mountain  Coal  Company  for  a  per- 
sonal injury.  From  a  Judgment  for  plalntirT, 
defendant  appeals.    Affirmed. 

Tye  &  Siler,  for  appellant  H.  C.  Faulk- 
ner, R.  S.  Ro8e>  and  J.  K.  Watklns,  for  ap- 
pellee. 

HOBSON,  J.  John  Parker  was  a  miner  Id 
the  service  of  the  Main  Jelllco  Mountain 
Coal  Company.  He  and  his  brother  mined 
coal  in  a  room  In  the  mine.  It  was  a  part  of 
their  duty  to  load  the  coal  on  a  car  after 
they  mined  It,  and  to  push  the  car  out  on  a 
track  to  the  entry  where  a  teamster  hitched 
to  it,  and  took  the  car  to  the  month  of  the 
mine.  The  track  leading  from  the  room  to 
the  entry  was  on  a  slight  downgrade,  and  to 
prevent  the  car  from  going  down  too  fast, 
and  thus  getting  away  from  them,  one  of 
them  went  in  front  and  pulled  while  the  oth- 
er one  pushed  from  behind,  and.  If  the  car 
began  to  go  too  fast,  the  one  In  front  would 
put  his  hand  against  It  and  push  back  while 
the  one  behind  would  take  hold  of  the  car 
and  pull  It  back.  They  were  moving  the  car 
out  in  this  way,  when  John  Parker,  finding 
the  car  was  going  too  fast,  put  his  hands 
against  the  end  of  the  car  to  check  Its  speed, 
his  thumb  coming  out  near  the  edge.  The 
trade  was  on  a  curve,  and,  as  the  car  came 
along,  his  thumb  was  caught  between  the 
car  and  a  post  placed  beside  the  track  to 
hold  np  the  roof.  The  end  of  his  thumb  was 
mashed  off.  He  had  to  undergo  two  surgical 
operations^  At  the  second  <^)eratlon  the 
thumb  was  taken  off  at  the  second  Joint  He 
brought  this  action  to  recover  for  his  Injury, 
and,  a  verdict  and  Judgment  having  been 
rendered  In  his  favor  for  |250,  the  company 
appeals 
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The  charge  In  the  petition  was,  In.mib- 
Btance,  that  the  defoidant  was  negligent  In 
not  furnishing  him  a  reasonably  safe  place 
to  work  or  a  reasonably  safe  car  to  work 
with.  It  is  earnestly  insisted  that  the  evl- 
doice  on  the  trial  does  not  show  what  was 
the  cause  of  the  accident,  and  that  the  ver^ 
diet  should  not  be  sustained.  There  was 
proof  that  the  car  was  old  and  wobbled. 
There  was  also  proof  that  the  post  was  set 
too  near  the  trade,  but  it  Is  Insisted  that  the 
proof  does  not  show  what  really  caused  the 
accident  The  entry  was  dark.  There  was 
no  light  there,  except  such  as  the  miners  bad 
in  their  cape.  The  fact  was  that  as  the  car 
went  around  the  cnrre  the  man's  thumb  on 
the  front  of  the  car  was  mashed  off  by  the 
ix>st.  It  necessarily  follows  from  this  eiUier 
that  the  place  was  not  reasonably  safe  for 
the  work  to  be  done  by  reason  of  the  post  be- 
ing set  too  near  the  track,  or  that  the  car 
wobbled  to  such  an  extent  from  being  old 
and  worn  that  It  would  not  pass  the  post.  In 
either  case  the  defendant  was  guilty  of  negli- 
gence, and  It  is  not  material  to  which  cause 
the  action  was  due.  In  a  place  like  this  the 
post  should  not  have  been  set  so  near  the 
track  as  to  endanger  the  safety  of  the  men 
handling  the  cars,  and  ufdng  ordinary  care 
in  the  discharge  of  their  duties.  It  is  said 
that  Parker  should  have  used  a  sprag,  and 
should  not  hare  gone  in  front  of  the  car,  but 
the  cars  were  moved  in  both  ways,  and  there 
was,  under  ordinary  conditions,  no  reason  to 
anticipate  danger  in  going  in  front  of  the  car 
so  as  to  hold  It  back.  It  was  simply  a  more 
careful  way  of  moving  the  car. 

It  is  alleged  In  the  petition  that  the  plain- 
tiff was  compelled  to  pull  with  his  bands  the 
loaded  cars  from  the  room  where  he  loaded 
the  coal  to  the  entry,  and  that,  while  he  was 
80  pushing  and  moving  the  cars,  he  was  In- 
jured. It  is  eameetiy  insisted  that  the  de- 
fendant was  in  this  misled,  when  the  proof 
showed  that  the  plaintiff  was  not  behind  the 
car,  but  in  front  of  it  But  we  do  not  see 
that  it  is  material  whether  the  plaintiff  was 
puling  the  car  from  behind  or  frc»n  the 
front  He  was  moving  the  car,  and  in  his 
petition  he  uses  the  words  "pull,  push,  and 
move."  Its  allegations  were  sufficient  to  ap- 
prise the  defendant  of  his  claim,  and  we  can- 
not see  how  it  could  have  been  misled. 

By  Its  instructions  th'e  court  told  the  jury 
that  it  was  the  duty  of  the  defendant  to  use 
ordinary  care  to  furnish  its  servant  a  rea- 
sonably safe  place  to  work,  and  a  car  in 
whldi  to  transfer  the  coal  which  was  reason- 
ably safe  for  the  carrying  of  the  coal  along 
the  track  referred  to,  and  that  if  the  plain- 
tiff did  not  know  of  the  unsafe  condition  of 
the  track  and  car,  and  the  defendant  knew 
it,  or  by  the  exercise  of  ordinary  care  could 
have  known  it,  and  that,  by  reason  of  the 
place  not  being  reasonably  safe  or  by  reason 
of  the  unsound '  condition  of  the  car,  he  re- 


ceived the  Injury  complained  of,  they  should 
And  for  him.  We  see  no  practical  objection 
to  this  Instruction  under  the  evidence.  It  is 
said  that  the  court  erred  in  allowing  the 
plaintiff  to  recover  compensation  for  his  loss 
of  time,  as  no  loss  of  time  was  alleged  in  the 
petition,  but  the  evidence  as  to  loss  of  time 
had  been  given  without  objection ;  and  It  is 
evident  that  the  court  wrote  the  Instruction 
to  conform  to  the  evidence,  his  attention  not 
being  called  by  the  defendant  to  the  aver- 
ments of  the  petition.  In  view  of  the  fact 
that  the  defendant  did  not  object  to  the  evi- 
dence as  to  the  loss  of  time,  and  size  of  the 
verdict  the  ends  of  substantial  Justice  will 
not  allow  a  reversal  here  for  this  cause. 
We  see  no  other  error  in  the  record.  In- 
struction 3,  which  the  court  gave,  is  prac- 
tically instruction  B  which  the  defendant 
asked.  Instruction  A,  which  the  plalnUff^ 
asked,  was  properly  refused,  for  some  Judg- 
ment must  necessarily  be  allowed  the  work- 
man in  doing  work  of  this  sort  and  he  was 
not  deprived  of  a  right  to  recover  simply  be- 
cause it  was  not  necessary  for  him  to  get  in 
front  of  the  car.  By  Instruction  2  the  court 
defined  ordinary  care.  By  instruction  3  the 
court  told  the  Jury  that  if  the  plaintiff  con- 
tinued without  complaint  to  work,  knowing- 
that  any  appliance  then  being  used  by  him 
was  defective  or  that  the  place  where  he 
worked  was  not  reasonably  safe,  he  assumed 
the  risk  and  could  not  recover.  InBtruction» 
1,  2,  and  8  under  the  evidence  pree«ited  to  the 
Jury  the  law  of  the  case.  The  fact  that  Park- 
er had  changed  rooms  with  Frank  Reed  was 
immaterial.  He  had  worked  In  this  ro<HD 
two  weeks.  On  the  whole  case  the  defend- 
ant has  had  a  fair  trial  on  the  merits. 
Judgment  affirmed. 


&fARTIN  V.  BENTIiEY  et  al. 
(Court  of  Appeals  of  Kentucky.    Feb.  9,  1910.> 

1.  Estoppel  ({  29*)— Br  Dxeo— Pkbsqns  Es- 
topped—Gbantees. 

Where  one  party  claimed  land  under  a  war- 
ranty deed,  and  the  other  parties  claimed  under 
a  patent  issued  upon  a  survey  made  under  a 
land  warrant  issued  to  the  same  grantor,  both 
parties  claimed  under  the  same  grantor,  and 
could  not  dispute  his  titie. 

[E<d.   Note.— For   other  cases,   see   EjBtopi)el, 
Cent  Dig.  tS  69-71 ;   Dec.  Dig.  t  29.*] 

2.  Estoppel  (|  46*)  — Bt  Deed  —  Iktebxbts 

SUBSEQUENTLT  AcqUUtEI>— PeBSONS  ESTOP- 
PED. 

A  subsequent  patent  Issued  to  the  grantor 
covering  land  conveyed  under  a  general  warran- 
ty deed  would  inure  to  the  benefit  of  the  gran- 
tee, and  where  the  patent  was  issued  to  others 
under  an  assignment  of  the  land  warrant  to 
them  by  the  grantor  to  perfect  title  to  other 
land  given  them,  the  assignees  took  title  under 
the  land  warrant,  subject  to  such  grantee's  prior 
title. 

[Ed.    Note.— For   other  cases,    see   Estoppel, 
Cent  Dig.  »  112;   Dec.  Dig.  §  45.*] 
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Appeal  from  Circuit  Court,  Letcher  Oounly. 

"Not  to  be  offidaUy  reported." 

Consolidated  actlona  by  Allm  Martin 
against  Irvine  Bentley  and  others  and  by 
Irvine  Bentley  and  others  against  Allen  Mar- 
tin. From  a  Judgment  for  Bentley  and  oth- 
ers, Martin  appeals.  Reversed  and  remand- 
ed, with  directions  to  quiet  appellant's  title. 

R.  O.  Brashear,  for  appellant  Greene, 
Van  Winkle  &  Schoolfleld,  S.  B.  Dishman, 
and  R.  Monroe  Fields,  (or  appellees. 

HOBSON,  3.  In  1867  James  Hall,  who 
held  a  large  body  of  land  on  Roclchouse 
creek  and  Indian  branch,  in  Letcher  county, 
sold  to  Allen  Martin  200  acres  on  Indian 
branch ;  and  on  April  30,  1868,  he  executed 
to  Martin  a  general  warranty  deed  for  the 
land,  who  settled  upon  It  and  had  bis  deed 
recorded  the  following  year.  The  200  acres 
Is  described  in  the  deed  as  lying  between 
the  top  of  the  ridge  on  either  side  of  Indian 
branch,  and  running  from  a  conditional  line 
made  between  Alexander  Hall  and  James 
Hall  down  to  another  line  which  crossed  the 
ford  of  the  branch  above  Rice  Bentley's 
house.  Rice  Bentley  was  a  son-in-law  of 
James  Hall,  and  was  then  living  In  the  house 
where  his  father-in-law  had  settled  him. 
The  line  of  Martin's  tract  running  not  far 
from  his  house,  when  Martin  went  to  fence 
his  land,  Bentley  claimed  that  be  was  over 
on  him ;  and  thereupon  James  Hall  was  sent 
for,  who  went  along  and  pointed  out  to  both 
of  them  the  line,  and  there  appears  to  have 
been  no  further  controversy  between  Martin 
and  Bentley.  The  line  was  well  marked, 
and  there  was  no  uncertainty  about  the  loca- 
tion, although  the  fence  was  not  built  the 
full  length  of  the  line.  James  Hall  had  an- 
other son-in-law,  named  John  Hall,  whom 
he  had  settled  on  another  part  of  his  tract 
adjoining  the  piece  of  land  occupied  by  Bent- 
ley. At  the  April  term,  1870,  James  Hall 
took  out  a  land  warrant  for  100  acres  of  land, 
and  on  January  12, 1872,  he  assigned  the  land 
warrant  to  Rice  Bentley  and  John  Hall.  On 
January  13,  1872,  they  had  a  survey  made, 
which  was  so  laid  oflT  as  to  Include  the  lands 
which  had  been  given  to  them  by  James  Hall, 
and  they  divided  the  survey  between  them 
according  to  the  line  which  he  had  establish- 
ed as  the  division  line  between  them.  On  Sep- 
tember 1,  1872,  James  Hall  executed  to  John 
Hall,  as  a  gift,  a  deed  for  the  tract  of  land 
which  he  had  given  him,  and  he  at  the  same 
time  prepared  a  deed  to  Bentley  for  his 
tract;  but  Bentl^  refused  to  accept  It  on 
the  ground  that  James  Hall  was  not  giving 
him  as  much  of  the  land  as  he  had  given  to 
the  other  children.  In  this  condition  of 
things,  and  before  any  patent  was  Issued, 
Rice  Bentley  died.  After  his  death,  on  Octo- 
ber 1, 1875,  a  patent  was  issued  to  Rice  Bent- 
ley and  John  Hall,  as  assignees  of  James 
Hall,  for  this  survey.  The  survey  and  pat- 
ent laps  over  upon  the  boundary  of  land 


which  James  Hall  Iiad  sold  to  Alien  Martin, 
then  being  perhaps  two  or  three  acres  in  the 
lap,  and  this  end  of  the  patent  fell  to  Rice 
B«itley  in  the  division  which  was  made  be- 
tween him  and  John  Hall.  The  childr«i  of 
Bentley  brought  an  action  against  Allen  Mar- 
tin to  recover  the  land  embraced  in  the  lap. 
Martin  brought  a  suit  against  them,  setting 
up  his  deed  from  James  Hall,  and  praying 
that  his  title  be  quieted.  The  two  cases 
were  consolidated,  and  on  final  hearing  the 
circuit  court  entered  a  Judgment  in  favor  of 
the  Bentleys.  From  this  Judgment,  Martin 
appeals. 

It  is  dear  from  the  record  that  Martin 
has  the  older  title  from  James  HalL  It  is 
true  that  the  Bentleys  dalm  under  the  pat- 
ent issued  by  the  commonwealth  in  1875, 
and  that  Martin  does  not  show  any  title  in 
James  Hall  to  the  land  from  the  common- 
wealth. But  Irvine  Bentley  settled  on  the 
land  under  James  Hall.  The  only  title  which 
his  children  now  show  to  the  land  Is  by 
virtue  of  the  patent,  and  this  was  obtained 
upon  a  snrv^  made  under  a  land  warrant 
which  was  assigned  to  him  and  John  Hall 
by  James  Hall.  The  patent  on  its  face  is  to 
them  as  assignees  of  James  Hall.  Both  par- 
ties, therefore,  dalm  under  James  Hall,  and 
neither  can  dispute  his  titl&  If  the  patent 
had  been  Issued  to  James  Hall,  it  would 
have  inured  to  the  benefit  of  Allen  Martin 
under  his  warranty  deed.  When  his  two 
sons-in-law,  whom  he  bad  previously  settled 
on  the  land,  took  an  assignment  of  the  land 
warrant  from  him  and  had  the  patent  is- 
sued to  them,  it  is  manifest  that  all  of  this 
was  simply  to  perfect  the  title  in  them  to 
the  land  which  Martin  had  given  them. 
They  held  the  land  under  James  Hall,  no  less 
than  Allen  Martin,  and  Allen  Martin,  having 
the  older  title,  has  the  better  right  As  long 
as  James  Hall  lived,  he  always  recognized 
the  line  which  he  had  established  to  Martin, 
and  as  late  as  1877  be  made  a  deed  calling 
for  It  There  seems  to  have  been  no  trouble 
about  the  title  to  the  land  in  his  lifetime. 

About  ten  years  ago  Allen  Martin  had  sold 
some  timber  otC  his  tract  of  land,  and  the 
children  of  Bentley  set  up  a  dalm  that  the 
purchaser  had  cut  over  on  them.  Thereupon 
they  got  a  surveyor,  who  ran  out  their  pat- 
ent When  the  line  of  that  patent  was  run, 
it  appeared  that  no  cutting  had  been  done 
over  the  line;  and  this  ended  the  dispute. 
There  is  some  testimony  for  the  Bentleys 
in  the  record  that  Allen  Martin  then  agreed 
to  recognize  the  line  run  by  the  surveyor  as 
the  division  line  between  them;  but  the 
weight  of  the  evidence  is  to  the  efFect  that 
the  line  was  simply  run  to  see  whether  any 
cutting  had  been  done  on  the  land  dalmed 
by  the  Bentleys.  In  addition  to  this,  the 
uncontroverted  facts  are  that  the  surveyor 
simply  ran  the  call  of  the  patent  under  which 
the  Bentleys  dalm.  There  was  no  attempt 
to  agree  upon  a  disputed  line,  or  to  make  a 
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compromise  line.  All  tbe  parties  well  knew 
the  line  that  Martin  claimed.  It  was  a  plain- 
ly marked  old  line,  and  tbere  was  no  consid- 
eration for  an  agreement  on  his  part  to  ac- 
c^t  the  line  of  their  snrvey  as  the  division 
line.  There  was  no  confusion  of  boundaries, 
and  there  was  no  uncertainty  as  to  the  lo- 
cation of  the  line  that  UarUn  claimed.  The 
only  thing  they  did  not  linow  then  was  how 
far  the  patent  conflicted  with  his  boundary. 
They  all  knew  there  was  a  conflict  There 
was  nothing  In  this  to  affect  Martin's  right 
to  the  land. 

Judgment  reversed,  and  cause  remanded  to 
the  circuit  court,  with  directions  to  quiet 
Martin's  title  to  the  land  in  controversy. 


GILL'S  TRUSTEE  et  al.  t.  GILL  et  al. 
<Court  of  Appeals  of  Kentucky.    Feb.  9,  1910.) 

1.  Tbubts  a  44»)— Fbaud  and  Umdd*  Influ- 
ence—Evidence. 

Evidence  held  to  show  a  deed  of  trust  was 
obtained  from  the  grantor  by  fraud  and  undue 
influence. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  I  44.*]  ^^ 

2.  Tbusts   (I  BO*)— Invalidity  —  BxECDHOH 

UHDEB  COia>l7L8ION  OB  DtTBESS. 

If,  after  legal  proceedings  are  begun  to  de- 
clare one  incompetent,  she  acquiesces  in  an  ar- 
rangement previously  designed  by  others,  by  ex- 
ecuting a  deed  of  trust  of  her  property,  rather 
than  submit  to  the  mortification  of  going  into 
court  to  contest,  the  deed  is  procured  by  du- 
ress, and  is  invalid. 

[Ekl.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  {  50.*] 

Appeal  from  CSlrcnlt  Court,  Harrison 
County. 

"Ntot  to  be  officially  reported." 

Action  by  Daniel  Dowd,  as  trustee  of  Eliz- 
abeth Gill,  and  others,  against  Alvln  T. 
'GUI  and  others.  From  a  Judgment  for  de- 
fendants, plaintiffs  appeal.    Affirmed. 

Chester  M.  Jewett  and  J.  J.  Osborne,  for 
appellants.  M.  C.  Swinford  and  B.  D.  Ber- 
ry, for  appellees. 

CLAT,  C.  James  GUI  died.  Intestate,  In 
Harrison  connty,  Ey.,  on  May  24,  1906.  He 
left  surviving  him  his  widow,  Elizabeth  GUI, 
the  appellee  herein,  who  was  then  about  84 
years  of  age,  and  six  children,  five  of  whom 
are  appellants  on  this  appeal,  and  one  an  ap- 
pellee. Upon  the  death  of  James  Gill,  Eliza- 
beth GUI  waived  her  rights  under  the  law  to 
'qualify  as  administrator  of  the  personal  es- 
tate of  her  husband.  Thereupon  B.  R.  Black- 
turn  qualified  as  administrator  of  the  per- 
sonal estate  of  James  Gill.  The  latter,  at 
the  time  of  his  death,  owned  about  260  acres 
of  land.  Blackburn,  as  his  administrator, 
collected  about  $6,700.  On  July  8,  1907,  Eliz- 
abeth Gill  appointed  Blackburn  as  her  agent 
to  attend  to  her  business.  At  about  the  time 
of  Blackburn's  appointment  as  Elizabeth 
Gill's    agent,   the    children    of    James    Gill 


agreed  with  Blackburn,  u  the  representative 
of  Elizabeth  GUI,  on  a  partition  and  dlvlsl<m 
among  them  of  the  260  acres  of  land  owned 
by  James  GUI  at  the  time  of  his  death.  On 
March  2,  1908,  Elizabeth  GUI  executed,  ac- 
knowledged, and  delivered  to  Daniel  Dowd, 
of  Harrison  county,  a  deed  of  trust  by  which 
she  sold,  bargained,  and  conveyed  to  said 
Dowd  all  of  her  property,  and  vested  in  him 
the  absolute  control  and  management  of  the 
same.  This  deed  of  trust  contained  a  provi- 
sion to  the  effect  that  Dowd  should  provide 
for  Elizabeth  GUI  a  comfortable  home,  board, 
lodging,  and  clothing  consistent  with  her  sta- 
tion In  life.  In  the  event  aU  of  her  estate 
was  not  expended  prior  to  her  death,  he  was 
directed  to  pay  It  over  to  her  personal  rep- 
resentative. 

On  June  2,  1908,  E;izabeth  GUI  executed 
and  delivered  to  John  D.  Berry  a  power  of 
attorney  by  which  she  authorized  him  to  act 
as  her  agent  and  attend  to  her  business. 
This  power  of  attorney  recited  the  fact  that 
she  had  theretofore  executed  a  deed  of  trust 
to  Dowd  because  of  certain  fraudulent  repre- 
sentations to  her  at  the  time,  and  that  she 
therefore  revoked  said  deed  of  trust  Dowd, 
and  those  children  of  Elizabeth  Gill  who 
were  instrumental  in  securing  the  deed  of 
trust  to  him,  demanded  that  Blackburn  turn 
over  thft  funds  he  held  as  agent  of  Eliza- 
beth GUI,  amounting  to  about  $2,600.  This 
Blackburn  declined  to  do,  on  the  ground  that 
Mrs.  GUI  claimed  the  deed  of  trust  was  ob- 
tained from  her  by  fraud  and  undue  influ- 
ence. When  John  D.  Berry  was  appointed, 
Blackburn  turned  over  the  money  to  him. 

This  action  was  instituted  by  Daniel  Dowd, 
as  trustee  of  Elizabeth  GUI,  and  by.  Jose- 
phine Godman,  Cordy  Nelson,  Alice  Nelson, 
Martha  Cloe,  and  A.  J.  GUI,  against  Alvln  T. 
GUI,  a  son  of  Elizabeth  GUI,  E.  R.  Blackburn, 
as  administrator  of  James  GUI,  B.  R.  Black- 
bum,  personally,  and  John  D.  Berry,  to  re- 
cover whatever  sum  B.  R.  Blackburn  had  in 
bis  hands  at  the  time  of  the  execution  of  the 
deed  of  trust  to  Daniel  Dowd.  To  this  peti- 
tion each  of  the  defendants  below  interposed 
a  plea  to  the  effect  that  the  deed  of  trust  in 
question  was  obtained  from  Elizabeth  GUI 
by  fraud  and  undue  influence.  Proof  was 
taken,  and  the  cause  submitted  to  the  chan- 
cellor, who  sustained  the  contention  of  the 
defendants  and  entered  Judgment  dismissing 
the  petition,  but  relieving  Dowd,  himself, 
from  the  payment  of  any  costs.  From  thait 
Judgment  Dowd  and  the  five  children  who 
united  with  him  in  tlie  suit  prosecute  this 
appeal. 

While  the  evidence  took  a  wide  range  and 
many  matters  not  Involved  In  this  controver- 
sy were  referred  to  and  discussed  by  the  wit- 
nesses, it  is  manifest  that  the  only  Issue  in 
the  case  was  whether  or  not  the  deed  of 
trust  in  question  was  obtained  by  fraud  and 
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undue  Influence;  for  upon  the  vallcUty  of 
that  Instrument  depends  the  right  of  appel- 
lants to  sue  at  all.  The  evidence  upon  this 
question  is  as  follows:  In  February,  1908, 
A.  J.  Gill,  a  son  of  Elizabeth  Gill,  conceiving 
that  his  mother  was  incapable  of  managing 
her  estate,  caused  an  affidavit  to  this  effect 
to  be  prepared  by  counsel,  swore  to  it,  and 
had  the  same  filed  in  the  Harrison  circuit 
court.  Thereupon  a  day  was  set  for  an  in- 
quest under  the  statute.  He  then  sought  to 
obtain  from  physicians  the  necessary  affida- 
vit to  dispense  with  the  presence  of  his  moth- 
er at  the  trial  for  her  incompetency.  Pre- 
pared with  the  necessary  affidavit  for  the 
physicians  to  execute,  together  with  the  deed 
of  trust  executed  to  Dowd,  he  conferred  with 
Dr.  Glllisple,  a  physician  of  Harrison  coun- 
ty, and  requested  him  to  get  another  physi- 
cian to  go  with  him  to  his  mother's.  Dr. 
Gillispie  failed  to  get  another  physician.  The 
physician  whom  he  approached  on  the  subject 
declined  to  go,  for  the  reason  that  he  regard- 
ed It  as  a  family  quarrel  and  did  not  care 
to  take  any  part  in  it.  Thereupon  Dr.  Gil- 
lispie visited  Elizabeth  Gill.  He  found  that 
she  was  able  to  go  to  court,  and  therefore 
did  not  make  an  affidavit  to  the  effect  that 
she  was  not  able.  During  this  visit  he  in- 
formed her  of  the  proceedings  that  had  been 
instituted  by  her  son  in  the  Harrison  cir- 
cuit court,  and  told  her  that  unless  she  exe- 
cuted a  deed  of  trust  to  some  one  the  court 
would  appoint  a  trustee  for  her.  Mrs.  GUI 
claims  that  be  told  her  at  the  time  that  the 
deed  of  trust  could  be  revoked  in  a  year. 
This,  however.  Dr.  Gillispie  denies.  Mrs. 
Gill  told  Dr.  Gillispie  that  she  did  not  want 
a  trustee,  and,  according  to  her  evidence,  she 
protested  against  the  appointment  all  the 
time.  This  visit  of  Dr.  Gillispie  was  made 
on  Wednesday,  and  on  the  following  Friday 
A.  J.  Gill  and  two  others  were  present  at  the 
home  of  his  mother  urging  her  to  appoint  a 
trustee. 

It  is  Insisted  by  them  that  Dowd  was  one 
of  four  who  were  suggested  to  her,  and  that 
she  voluntarily  selected  Dowd  out  of  the 
number,  because  be  was  a  neighbor  and  a 
man  In  whom  she  had  confidence.  Dr.  Gil- 
lispie himself  testified  as  to  the  principal 
facts  of  bis  first  visit  to  Mrs.  Gill,  and  bis 
and  her  statements  agree  in  the  main.  To 
say  that  Mrs.  Gill's  execution  of  the  deed 
of  trust  was  her  voluntary  act  would  be  a 
travesty  upon  Justice.  She  was  apprised 
of  the  proceedings  that  had  been  instituted 
against  her.  She  believed  that,  If  she  did 
not  appoint  a  trustee,  the  court  would  appoint 
one  for  her.  Rather  than  submit  to  the 
humiliation  and  mortification  of  going  into 
court  and  contesting  the  proceedings,  she  ac- 
quiesced In  the  arrangement  which  had  been 
previously  designed  by  others.  A  careful 
reading  of  the  record  convinces  us  that  she 
would  not  have  signed  the  deed  of  trust,  had 


it  not  been  for  the  pressure  that  was  brought 
to  bear  upon  her.  She  was  the  victim  of  a 
species  of  compulsion  or  duress.  The  law 
will  not  give  sanction  to  an  Instrument  ob- 
tained under  such  circumstances.  In  Justice 
to  appellant  Dowd,  however,  we  deem  it  nec- 
essary to  say  that  he  had  nothing  to  do  with 
the  procurement  of  the  deed  of  trust. 

In  view  of  the  conclusion  reached  by  the 
court,  it  is  not  necessary  that  we  should  con- 
sider the  other  questions  raised  by  counsel 
in  their  briefs. 

Judgment  affirmed. 


MATHI8  V,  BANK  OF  TAYLORSVILIiE. 
(Court  of  Appeals  of  Kentucky.    Feb.  8,  1010.) 

1.  Venub  (S  46*)  —  Chanob  ot  Verub  — 
Grounds. 

In  an  acti<w  acainst  a  bank  by  a  well- 
known  physician  in  the  same  county,  a  showing 
that  the  bank  has  a  large  number  of  depositors 
and  borrowers,  many  stockholders,  is  the  lead- 
ing financial  institution  of  the  commnnity,  and 
has  considerable  influence  in  the  county,  is  in- 
BufScient  to  establish  undue  influence,  warrant- 
ing a  change  of  venue. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
D^.  I  74;  Dec.  Dig.  i  45.*] 

2.  Plbadino  (S  S80*)— Vabianck— Evidkncb— 
Adhissibilitt. 

The  evidence  in  a  case  should  be  confined 
to  the  issue  made  by  the  pleadings. 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  I  1237 ;   Dec.  Dig.  i  380.*] 

8.  Trial  (S  251*)— Inbtbuctiomb  to  Jubt— 

Issues  ov  Case. 

Instructions  should  relate  only  to  issues 
made. 

[Ed.  Note.— For  other  csaes,  see  Trial,  Gent. 
Dig.  «{  587-585;    Dec.  IMg.  $  251.*] 

4.  Appeai.  ard  Erbob  (I  1066*)— Review— 
Harmless  Ebbob  —  SuBMnriNO  Issue  to 
Jury. 

In  an  action  by  a  bank  on  notes,  executed 
by  defendant's  son,  in  defendant's  name,  to  sat- 
isfy overdrafts  of  the  son's  account,  where  the 
issue  of  the  existence  of  a  partnership  between 
the  defendant  and  his  son  was  not  raised  by 
the  pleadings,  but  the  court  on  a  prior  appeal 
stated  that  if  they  were  partners  in  the  venture 
in  which  the  money  drawn  out  on  overdrafts 
was  invested,  and  the  account  was  opened  up 
In  the  name  of  the  son  with  the  father  s  knowl- 
edge and  consent  and  for  the  benefit  of  the  firm, 
and  he  ratified  the  notes  given,  he  should  be 
held  on  them,  so  that  upon  the  return  of  the 
case  to  the  trial  court  the  only  real  question 
between  the  parties  was  one  of  partnership  and 
on  the  retrial  the  evidence  was  directed  to  this 
issue,  and  the  question  submitted  to  the  jury 
by  instructions  anthorized  by  the  appellat* 
court,  the  error,  if  any,  in  submitting  this  issue, 
not  made  by  the  pleadings,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  t  *220;   Dec.  Dig.  I  106a*l 

5.  Pabtnkbship  (I  218*)  —  Llabiutt  as  to 
Thibd  Persokb— Aonons— Quebtiorb  fob 
Jury. 

In  an  action  on  notes  executed  by  defend- 
ant's son  in  defendant's  name,  evidence  held  to 
make  It  a  jury  question  whether  defendant  and 
his  son  were  partners  in  the  venture  in  which 
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the  money  for  which  the  notes  were  clven  was 
expended, 

[E>I.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dl«.  I  427 ;   Dec.  Dig.  |  218.*] 

6.  PABTlfKBBHIP    (J    B6*)  —  LIABILITY    AB    TO 

Thibd  PEBaoRS— Evidence— Sufficiency. 
In  an  action  on  notes  executed  b;  defend- 
ant's son  in  defendant's  name,  evidence  held 
sufficient  to  snstain  the  finding  that  the  defend- 
ant and  ilia  son  were  partners  in  the  venture  in 
which  the  moneji  for  the  payment  of  which  the 
notes  were  given  was  expended. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  i  78;   Dec.  Dig.  §  6B.»] 

7.  WiTKESSES  (J  379*)— Pabtnebship  (J  49*) 
—  Liability  as  to  Thibd  Pebsors  —  Bvi- 
dbugb. 

In  an  action  by  a  Ijank  on  notes  executed 
by  defendant's  son  in  defendant's  name  to  cover 
overdrafts  on  the  son's  account,  where  the  prin- 
cipal  issue  was  whether  the  defendant  and  son 
were  partners  in  the  enterprise  in  which  the 
money  drawn  out  on  overdrafts  was  expended, 
testimony  of  the  banlc's  president  that  the  son 
had  stated  to  him  that  he  and  his  father  were 
in  partneiahip,  where  the  son  denied  making 
this  statement,  was  admissible  as  affecting  the 
son's  credibility,  but  incompetent  as  substantive 
testimony  to  prove  partnership. 

['EH.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  1209;  Dec.  Dig.  i  879;*  Part- 
neiBhip,  Cent  Dig.  SS  67-78 ;   Dec.  Dig.  i  49.*] 

8.  Apfeai,  and  Ebbob  (|  1051  •>— Re  view— 
Habiclesb  Ebbob— Evidence. 

In  an  action  by  a  bank  on  notes  executed 
by  defendant's  son  in  defendant's  name  to  cover 
overdrafts  on  the  son's  account,  defendant  was 
not  prejudiced  by  allowing  the  bank's  president 
to  state  that  the  overdraft*  were  good  only  in 
«ase  the  defendant  was  bound,  where  the  fact 
that  the  son  was  insolvent  was  abundantly  es- 
tablish^ 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4161-4170;  Dec  Dig.  | 
1051.*] 

Appeal  from  Circuit  Court,  Spencer  County. 

"To  be  offlclally  reported." 

Action  by  the  Bank  of  Taylorsville  against 
H.  C.  Matbls.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

John  8.  Kelley  and  Reason  &  Crume,  for 
appellant  WllUs  &  Todd  «nd  L.  W.  Ross, 
for  appellee. 

CLAY,  C.  This  is  the  second  appeal  of 
this  case.  The  opinion  on  the  first  appeal 
may  be  found  in  105  8.  W.  167,  32  Ky.  Law 
Hep.  200.  The  facts  of  the  case  are  fully 
«et  out  therein,  and  It  will  be  unnecessary 
to  detail  them  again.  After  that  opinion  was 
handed  down,  the  Bank  of  Taylorsville  filed 
-a  petition  for  rehearing.  To  the  petition 
for  rehearing  the  court,  through  Judge  Oar- 
roll,  filed  the  following  response,  which  may 
be  found  to  106  8.  W.  1174,  32  Ky.  Law  Rep. 
807:  "On  the  trial  of  this  case,  counsel  for 
the  contending  parties  directed  their  chief 
-efforts  to  the  issue  whether  or  not  the  power 
-of  attorney  was  a  limited  or  unlimited  one. 
This  seems  to  have  been  regarded  as  the 
pivotal  point  to  the  case.  That  it  was  so 
-considered  by  the  trial  Judge  is  apparent 
from  the  fact  that  he  only  submitted  to  the 


Jury  one  tostructlon ;  that  being  directed  to 
this  issue.  It  is  pototed  out  In  the  petition 
for  reheartog,  filed  by  counsel  for  appellee, 
that  It  can  be  shown  on  another  trial  that 
H.  C  Mathis  was  interested  as  a  partner 
with  C.  G.  Mathis  to  the  ventures  or  busi- 
ness enterprises  in  which  the  money  drawn 
from  the  bank  by  C.  O.  Mathis  and  that  con- 
stituted his  overdrafts  was  tovested,  and 
that  the  overdrafts  were  made  with  bis  ap- 
proval and  consent,  and  the  notes  executed 
to  satisfaction  of  them  were  ratified  by  him. 
Although  in  our  optoion  C.  O.  Matbls  was 
not  directly  authorized  to  sign  H.  C.  Matbls' 
name  to  the  notes  executed  by  him  for  over- 
drafts to  bis  (C.  G^  Mathis')  account,  never- 
theless. If  H.  C  Mathis  was  a  partner  of  C. 
G.  Mathis  In  the  ventures  or  business  enter- 
prises in  which  the  money  drawn  out  on 
overdrafts  was  Invested,  and  if  the  account 
was  opened  up  in  the  name  of  bis  son  witb 
his  (H.  C.  Mathis')  knowledge  and  consent, 
and  for  the  benefit  of  the  firm,  and  be  rati- 
fied and  approved  the  notes  given  to  satis- 
fy the  ovefdrafts,  be  should  account  to  the 
bank  for  such  sums.  So  that,  in  addition  to 
the  Instruction  given  on  the  former  trial, 
the  court  should  rather  instruct  the  Jury 
that  to  the  extent  that  the  notes,  or  any  of 
them,  are  made  up  to  whole  or  in  part  of 
overdrafts  to  the  account  of  O.  G.  Matbls,  H. 
C.  Matbls  Is  not  responsible  on  them,  unless 
the  Jury  believe  from  the  evidence  that  H. 
C.  Matbls  and  his  son  were  engaged  to  busi- 
ness as  partners,  and  the  money  represented 
by  the  overdrafts  was  borrowed  for  the 
firm  in  the  name  of  the  son,  with  the  knowl- 
edge and  consent  of  H.  C.  Mathis,  to  be  used 
In  the  firm  business,  or  that  H.  C.  Mathis 
knew,  or  the  facts  Imown  to  him  were  such 
as  to  put  a  reasonable  man  on  notice,  that 
bis  son  was  borrowing  the  money  on  his  (H. 
C.  Mathis')  credit  for  the  business  to  which 
he  was  interested  with  his  son,  and  H.  C. 
Mathis,  after  he  knew  that  his  son  bad  exe- 
cuted the  notes  sued  on,  or  any  of  them, 
agreed  to  pay  the  same,  or  approved  the  act 
of  his  son  in  signtog  bis  name.  (2)  If  they 
80  believe,  they  should  find  against  H.  C. 
Mathis  to  the  extent  that  the  notes  repre- 
sent money  advanced  to  the  firm  in  the  name 
of  his  son,  with  H.  C.  Mathis'  knowledge 
and  consent,  to  be  used  to  the  firm  business, 
and  to  the  extent  of  the  money  advanced  on 
his  credit,  and  with  his  knowledge  for  the 
use  of  their  Joint  business  that  Is  Included 
to  notes  that  he  agreed  to  pay  or  approve 
the  act  of  his  son  in  signing.  The  converse 
of  these  instructions  should  be  given  for  ap- 
pellant if  requested.  We  are  asked  by  coun- 
sel for  appellee  to  strike  from  the  optoion 
certain  language  deemed  to  refiect  on  the 
business  management  of  the  bank  in  its 
dealings  witb  the  Mathlses.  The  expressions 
complained  of  were  used  by  the  writer  of 
the  optoion  solely  as  an  argument,  or  llius- 
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tratloii  to  show  wby  H.  0.  Matbis  should 
not  be  held  responsible  for  overdrafts  In  the 
account  of  C.  G.  Mathls.  Unless  In  this  re- 
spect they  may  be  considered  a  criticism  on 
the  bank  officials,  they  were  not  so  intend- 
ed. The  petition  for  rehearing  is  over- 
ruled." 

Upon  the  return  of  the  case  a  trial  was 
had  and  the  Jury  again  returned  a  verdict 
in  ttivor  of  the  Bank  of  Taylorsvllle.  From 
the  Judgment  basei  thereon,  H.  C.  Mathls  is 
here  on  appeal. 

The  first  error  assigned  is  the  failure  and 
refusal  of  the  court  to  sustain  appellant's 
petition  for  a  change  of  venue.  The  applica- 
tion for  a  change  of  venue  was  based  upon 
the  alleged  undue  influence  of  appellee  in 
Spencer  county.  The  evidence  beard  upon 
this  application  in  behalf  of  appellant  was  to 
the  effect  that  the  Bank  of  Taylorsvllle  was 
the  principal  financial  institution  of  Spencer 
county;  that  the  county  had  about  1,800 
voters,  of  whom  about  1,000  or  1,200  were 
eligible  to  Jury  service;  that  the  bank's  de- 
positors numbered  about  700  of  800;  that, 
in  addition  to  this,  It  had  30  stockholders. 
Besides  these,  there  was  a  considerable  num- 
ber of  people  who  borrowed  from  the  bank. 
Such  persons  lived  In  every  section  of  the 
county.  While  appellant's  witnesses  testi- 
fied to  the  influence  of  the  bank  in  the  coun- 
ty, the  majority  of  them  on  cross-examina- 
tion were  of  opinion  that  appellant  could  ob- 
tain a  fair  trial  in  the  county.  The  statute 
authorizes  a  change  of  venue  where  undue 
Influence  Is  shown.  The  evidence  In  this 
case  falls  to  disclose  any  influence  other  than 
that  growing  out  of  the  successful  operation 
of  the  bank  and  the  following  secured  by 
reason  of  &  well-earned  reputation.  Al- 
though such  following  is  shown  to  be  large, 
this  fact  alone  is  not  sufficient  to  show  un- 
due influence.  The  mere  showing  that  a 
bank  has  a  large  number  of  depositors  and 
borrowers  will  not  Justify  the  conclusion 
that  a  well-known  physician  of  the  same 
county  cannot  secure  a  fair  trial  when  liti- 
gating with  the  bank.  We  therefore  con- 
clude that  the  court  did  not  err  In  refusing 
to  grant  appellant  a  change  of  venue. 

It  is  next  Insisted  that  the  court  erred  in 
submitting  to  the  Jury  the  issue  of  partner- 
ship, as  such  Issne  was  not  made  in  any 
pleading  In  the  case.  While  it  is  true  that  the 
evidence  In  a  case  should  be  confined  to  the 
issues  made  by  the  pleadings,  and  that  the  In- 
structions should  relate  only  to  the  issues  so 
made,  a  pectliar  state  of  facts  is  presented 
in  this  case.  In  Its  response  to  the  peti- 
tion for  rehearing  this  court  said  that,  al- 
though in  its  opinion  C.  O.  Mathls  was  not 
directly  authorized  to  sign  H.  C.  Mathls' 
name  to  the  notes  executed  by  him  for  over- 
drafts In  his  (C.  G.  Mathls")  account,  never- 
theless. If  H.  O.  Mathls  was  a  partner  of  C. 
G.  Mathls  In  the  ventures  or  business  enter- 
prises in  which  the  money  drawn  out  on 
overdrafts  was  invested,  and  If  the  account  i 


was  opened  up  in  the  name  of  his  son  with 
his  (H.  C.  Mathls')  knowledge  and  consent, 
and  for  the  benefit  of  the  firm,  and  he  ratir 
fled  and  approved  the  notes  given  to  satisfy 
the  overdrafts,  be  should  account  to  the  bank 
for  such  sums.  This  response  did  not  di- 
rect that  appellee  amend  its  pleadings.  Up- 
on the  return  of  the  case,  the  only  real  qaea- 
tlon  between  the  parties  was  one  of  partner- 
ship. Upon  the  trial  of  the  case,  the  evi- 
dence was  directed  to  this  issue.  The  case 
was  fought  out  along  that  line.  This  ques- 
tion was  submitted  to  the  Jury  by  instruc- 
tions authorized  by  this  court  Under  these 
circumstances,  we  conclude  that  It  woald  be 
highly  technical  to  set  aside  the  verdict  of 
the  Jury  on  the  ground  that  the  issue  of 
partnership  was  not  presented  by  proper 
pleadings.  Such  error,  if  any,  could  not  have 
prejudiced  the  substantial  rights  of  the  ap- 
pellant. 

Upon  the  question  of  partnership,  the  evi- 
dence of  appelant  and  his  son,  C.  G.  Mathls, 
was  to  the  effect  that  no  partnership  existed. 
It  was  shown  that  on  January  1,  1903,  ap- 
pellant leased  his  farm  to  his  son,  C.  G. 
Mathls,  and  his  son-in-law,  C.  W.  Muir.  The 
arrangement  between  C.  G.  Mathls  and  C 
W.  Muir  was  abandoned.  Some  time  In 
February  the  interest  of  Muir  in  the  part- 
nership venture  and  In  the  property  that 
had  been  bought  to  carry  on  the  business  was 
sold  and  paid  for  by  appellant's  check  for 
the  sum  of  $50.  l%e  evidence  for  appellant 
further  tended  to  show  that,  after  the  in- 
terest of  Muir  was  purchased,  0.  G.  Mathls 
remained  the  sole  lessee  of  the  farm.  At 
the  time  of  the  leasing  to  Muir  and  C  O. 
Mathls,  they  executed  a  note  for  the  rent. 
The  name  of  O.  W.  Muir  was  erased  from 
this  note.  When  appellant  advanced  certain 
sums  to  his  son,  it  was  merely  a  case  of 
borrowing  and  lending,  and  not  because  of 
any  interest  appellant  had  In  the  conduct  of 
the  farm  or  in  "property  on  the  farm.  On 
the  other  hand,  the  evidence  for  appellee  Is 
to  the  effect  that  prior  to  January  1,  1903, 
appellant  and  C.  Q.  Mathis  were  partners  In 
the  operation  of  the  farm.  The  son  fur- 
nished the  labor,  the  father  the  capital  and 
the  farm,  and  the  son  was  to  have  one-third 
of  the  profits.  When  Muir  was  released  from 
his  rent,  appellant  stated  that  this  threw 
the  farm  back  on  his  hands.  After  Muir 
retired,  appellant  paid  some  of  t&e  hands 
on  the  farm.  In  the  year  1903  appellant  list- 
ed all  the  property  on  the  farm  In  his  own 
name.  Appellant  undertakes  to  explain  this 
by  saying  that  be  was  listing  the  property 
of  his  son.  When  appellant  came  Into  the 
bank  to  examine  his  personal  account,  he 
said:  "I  wont  to  see  our  farm  account." 
Whenever  he  came  Into  the  bank  he  Insist- 
ed on  seeing  the  farm  account  In  reply  to 
the  proposal  of  one  witness  to  sell  appel- 
lant some  cattle,  appellant  replied  that  he 
did  not  think  they  could  handle  them — they 
were  full  up.    To  another  witness  he  stated 
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that  be  was  In  the  cattle  trade.  To  atlll 
another  witness,  who  offered  to  sell  him 
cattle,  be  said:  "Well,  we  would  like  to 
have  those  cattle,  bnt  yoa  are  a  little  high 
on  them."  Other  circumstances  tendUig  to 
show  a  partnership  were  related  by  Tacioas 
witnesses,  but  we  deem  it  unnecessary  to  set 
them  out. 

While  there  Is  a  sharp  conflict  In  the  tes- 
timony, and  much  to  sustain  the  contention 
of  appellant  that  no  partnership  existed,  the 
question  was  one  for  the  Jury,  and  we  can- 
not say  that  their  verdict  is  flagrantly 
against  the  evidence. 

The  court  did  not  err  in  permitting  the 
bank's  president  (Mr.  Bourne)  to  testify  to 
a  conversation  had  with  G.  O.  Mathls,  In 
which  the  latter  stated  that  Charley  Mulr 
bad  declined  to  go  into  partnership  with  him, 
and  that  his  father  had  taken  his  place.  C. 
G.  Matbls,  on  cross-examination,  was  asked 
if  he  had  made  such  a  statement,  and  be  de- 
nied that  he  bad.  The  evidence  In  question 
was  incompetent  as  substantive  testimony  to 
prove  partnership,  but  was  admissible  as  af- 
fecting the  credibility  of  G.  O.  Matbls,  and 
the  court  so  told  the  Jury.  Indeed,  through- 
out the  case  the  court  did  not  permit  any 
statements  of  C.  O.  Matbls,  to  the  efTect  that 
be  and  his  father  were  in  partnership,  to  go 
to  the  Jury  for  the  purpose  of  establishing 
that  a  partnership  existed. 

Kor  are  we  able  to  see  bow  aKtellant  was 
prejudiced  by  the  statement  of  the  president 
of  the  bank  that  the  overdrafts  In  the  ac- 
count of  C.  O.  Mathls  in  the  bank  were  good 
if  H.  C.  Mathls  was  bound,  and  were  not 
worth  anything  If  he  was  not  bound.  The 
fact  that  C.  O.  Matbls  was  Insolvent  Is 
abundantly  established  in  the  record,  and 
there  was  not  a  man  upon  the  Jury  who  did 
not  know  this  fact,  regardless  of  Mr. 
Bourne's  statement. 

The  instructions  given  by  the  court  are 
very  long,  and  It  will  be  unnecessary  to  set 
them  out  at  length.  Suffice  it  to  say  that 
in  every  substantial  respect  they  conform  to 
the  instructions  directed  to  be  given  by  this 
court  in  the  opinion  and  extended  opinion 
on  the  former  appeal. 

Perceiving  no  error  In  the  record  prej- 
udicial to  the  substantial  rights  of  appellant, 
the  Judgment  Is  affirmed. 


ATKINS  et  al.  v.  GLOBE  BANK  A  TRUST 

CO.  et  «I. 

ATKINS'  TRUSTEE]  et  al.  v.  SAME. 

(Court  of  Appeals  of  Kentucky.    Feb.  8,  1910.) 

1.  Bawkbuptct  (S  lt56*)— Pbopebtt  of  Bs- 
TATB— Trnj!  OF  Tbusteb— Right  to  Sue 
Thkketob. 

As  the  bankruptcy  act  (Act  July  1,  1898, 
c  541,  i  70,  SO  Stat.  66S  [U.  S.  Cknnp.  St  1001, 
p.  3451])  gives  the  trustee  title  to  the  bank- 
mpt's  property,  with  the  right  to  sue  for  its 
recoveiT  either  in  the  bankruptcy  or  a  state 
court,  M  has  a  right,  when  permitted  by  the 


bankruptcy  court,  to  be  substituted  as  plaintiS 
in  Buits  by  creditors  in  a  state  court  to  recover 
property  naadulently  conveyed,  to  which,  or  its 
proceeds,  he  la  entitled. 

[Bd.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  f  243 ;   Dec.  Dig.  S  156.*] 

2.  Apfbai.  and  Ebsob  ({  1086*)— Habiclxss 

EBBOB— RULINOS  AS  TO  FABTIES. 

Where  the  judgment  in  a  creditor's  action 
held  a  conveyance  fraudulent  as  to  antecedent 
creditors  only,  and  left  the  disposition  of  the 
proceeds  of  a  sale  of  the  property  open  for  fu- 
ture determination,  failure  to  grant  the  request 
of  grantor's  trustee  in  bankruptcy  to  be  sub- 
stituted as  plalntifC  was  harmless.  If  error,  since 
it  must  be  assumed  that  the  court  will  order  the 
proceeds  of  the  sale  paid  to  him  for  administra- 
tion. 

lEA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4074 ;  Dec.  Dig.  {  1036.*] 

3.  Appeal  and  Ebbob  ({  1046*)— Habiclxss 
Ebbob— Pbeuatube  Submission  or  Issues. 

Where  parties  filed  new  pleadings  at  tbe 
submission  term,  their  rights  veie  not  preju- 
diced by  the  submission  where  the  new  issues 
raised  thereby  were  found  in  their  favor,  so 
that  they  cannot  complain  that  the  submission 
was  premature. 

[ESd.  Note. — For  other  cases,  see  Appeal  and 
Error,  (Dent  Dig.  {  4129;  Dec.  Dig.  (  1046.*] 

4.  Deeds  ({  60*)— Dcuvebt— Fiuno  tob  Rec- 

OBD. 

The  lodging  of  a  deed  for  record  in  the 
proper  office  by  the  grantor  is  sufficient  to  con- 
stitute a  delivery  as  of  that  date. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  136-139 ;   Dec.  Dig.  i  68.*] 

5.  Deeds  9  54*)— When  Deed  Becoues  Of- 

BBATIVE. 

The  general  rule  is  that  a  deed  does  not 
become  operative  till  delivered  and  accepted,  or 
the  grantor  does  some  act  equivalent'  to  accept- 
ance. 

[E^.  Note.— For  other  cases,  see  Deeds,  Onb 
Dig.  f  116;   Dec.  Dig.  {  54.*] 

a  Deeds  (8  194*)— Delivebt— When  Deeds 
TO  iNrANiB  Become  Ofebaiive— Pbesuicf- 
noNa 

If  the  grantees  in  a  deed  are  infants,  and 
the  deed  is  beneficial  to  them,  their  assent  to 
it  und  acceptance  thereof  will  be  presumed  as 
of  the  time  it  is  delivered  to  the  clerk  for  rec- 
ord or  placed  in  the  hands  of  a  third  person  to 
be  delivered  or  recorded. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  679;    Dec.  Dig.  f  194.*] 

7.  FBAUDUlaNT  CONVETANCES  (|  74*)— COH- 
VETANCOU   CONBTBUCTIVEI.T   FbaUDULENT. 

Under  Ky.  St  f  1007  (Russell's  St  2100), 
providing  that  every  gift  conveyance,  assign- 
ment, transfer,  or  charge  made  by  a  debtor  of, 
or  on,  any  of  his  estate  without  valuable  con- 
sideration therefor,  shall  be  void  as  to  all  exist- 
ing liabilities,  eveir  voluntary  conveyance  is 
constructively  fraudulent  as  to  existing  debts, 
whether  fixed  or  contingent,  or  incurred  as  prin- 
cipal, surety,  indorser,  or  guarantor. 

lEd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  i  186;  Dec  Dig.  | 
74.*] 

8.  Fbauduusnt  Convevances  (|  74*)— Cow- 

VETANCES    CONSTBUCnVELT    FbAUDULENT. 

Under  such  section,  no  person  can  give 
away  property  which  would  be  subject  to  his 
debts  to  the  prejudice  of  existing  creditors,  and 
that  he  may  at  the  time  own  and  retain  largely 
more  than  he  gives  will  not  defeat  its  operation, 
and,  if  what  he  gives  away  is  needed  to  pay 
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debta,  the  property  in  the  grantee's  hands  oui 
be  subjected  for  this  porpoae. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  186;    Dec.   Dig.  | 

©.  Fbaudulent  Corvetances  (I  74*)— Coic- 

VEYANCE8    CONSTBUCTIVELY    FbAXJDULENT  — 
BVIDBNOB. 

The  veiT  best  evidence  that  a  voluntary 
conveyance  is  constructively  fraudulent  as  to 
-antecedent  debts  is  that  it  becomes  necessary  to 
subject  the  property  thus  cbnveyed  to  pay  gran- 
tor's debts. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Die.  I  186:  Dec  Die.  f 
74.*] 

Appeals  from  Circuit  Court,  McCracken 
County. 

"Not  to  te  officially  reported." 

Consolidated  suits  by  the  Qlobe  Bank  & 
Trust  Company  and  others  against  1.  J.  At* 
Iclns  and  others.  From  a  Judgment  for  plain- 
tiffs, defendants  and  Atkins'  trustee  in  banis- 
ruptcy,  whom  the  court  refused  to  substitute 
as  plaintiff,  appeal.  Affirmed  on  the  appeal 
of  the  trustee,  and  reversed  on  the  appeal  of 
defendants. 

Bradshaw  &  Bradshaw,  Hendrick  &  Cor- 
bett  and  J.  D.  Mooquot,  for  appellants.  D. 
O.  Park,  for  appellees. 

CARROU/,  J.  In  August,  1908,  the  Globe 
Bank  &  Trust  Company  filed  its  petition  in 
the  McCracken  circuit  court,  assailing  a  vol- 
untary conveyance  made  by  T.  J.  Atkins, 
Sr.,  to  his  son,  T.  J.  Atkins,  and  the  chll- 
-dren  of  bis  son,  upon  the  ground  that  at  the 
time  he  made  the  conveyance  he  was  largely 
In  debt  to  it  and  therefore  the  conveyance 
was  constructively  fraudulent  as  to  it  and 
other  antecedent  creditors.  It  obtained  an 
attachment,  which  was  levied  upon  the  real 
«8tate  conveyed  by  the  deed.  Afterwards 
other  creditors  of  Atkins  filed  separate  suits 
seeking  like  relief,  and  obtained  attachments 
which  were  levied  upon  the  same  property, 
and  finally  all  of  these  suits  were  consoli- 
dated. Within  four  months  after  the  suit  of 
the  Globe  Bank  &  Trust  Company  was  filed, 
Atkins  upon  the  petition  of  some  of  his  cred- 
itors was  adjudged  a  banlcrupt,  and  under 
proceedings  taken  and  bad  in  the  bankrupt 
court  A.  T.  Martin  was  appointed  trustee 
In  bankruptcy.  Thereupon  Martin  filed  his 
petition  in  the  McCracken  circuit  court,  set- 
ting up  that  the  conveyance  made  by  Atkins 
was  fraudulent,  and  asked  that  it  be  set 
aside  and  the  property  adjudged  to  belong 
to  the  trustee  of  the  bankrupt  for  the  benefit 
of  bis  creditors.  He  further  asked  that  as 
trustee  he  be  sustained  as  plaintiff  in  the 
various  suits  seeking  to  set  aside  this  con- 
veyance, and  that  the  case  proceed  to  Judg- 
ment in  his  name  as  trustee,  and  the  pro- 
<-eeds  of  the  sale  of  the  property  if  the  con- 
ve.vance  was  adjudged  fraudulent  be  paid 
over  to  him  for  distribution  in  the  bankrupt 
court  among  the  creditors  of  Atkins.   To  these 


rarlous  suits  the  grantees  In  the  deed  filed 
an  answer,  in  which  they  denied  that  the 
conveyance  was  constructively  fraudulent; 
or  fraudulent  at  all,  and  averred  that  at  the 
time  It  was  made  Atkins,  the  grantor,  was 
not  primarily  Indebted  to  any  person  and 
had  a  large  estate  in  addition  to  that  Tolim- 
tarily  given  by  him  to  his  child  and  grand- 
children. After  this,  the  creditors  by  amend- 
ed pleadings  set  up  that  the  deed  made  by 
Atkins,  although  dated  December  3,  1906, 
was  not  in  fact  delivered  to  or  accepted  by 
the  grantees  until  April  20,  1907.  To  this 
the  grantees  answered  that  the  deed  was  in 
fact  delivered  to  and  accepted  by  them  on 
December  4,  1906.  Upon  final  bearing  the 
court  adjudged  that  the  deed  although  dated 
December  3,  1906,  was  not  delivered  to  or 
accepted  by  the  grantee  until  April  20,  1907, 
and  further  adjudged  that  the  deed  was 
without  valuable  consideratloo,  and  con- 
structively fraudulent  as  to  antecedent  cred- 
itors, and  the  attachments  obtained  by  them 
were  sustained  and  the  property  levied  on 
ordered  to  be  sold.  It  was  further  adjudg- 
ed that,  as  the  conveyance  was  not  actually 
fraudulent,  creditors  whose  debts  were  cre- 
ated after  its  execution  were  not  entitled 
to  have  it  set  aside  for  their  benefit  bat 
these  creditors  are  not  complaining  of  tbe 
Judgment  refusing  to  award  them  any  in- 
terest in  the  attached  property.  The  trustee 
in  bankruptcy  was  appointed  special  com- 
missioner to  sell  so  much  of  the  property  as 
might  be  necessary,  and  he  was  directed  to 
hold  the  proceeds  "subject  to  the  final  or- 
ders of  this  court  In  the  further  and  final 
disposition  of  such  proceeds  or  subject  to 
the  District  Court  of  the  United  States  for 
the  Western  District  of  Kentucky  in  the 
matter  of  T.  J.  Atkins,  bankrupt,  now  pend- 
ing in  such  court  under  its  final  distribution 
of  the  entire  assets  of  the  estate  of  such 
bankrupt  In  tbe  final  adjustment  and  settle- 
ment of  all  of  its  affairs  before  such  court 
in  such  proceedings  now  pending  therein  in 
bankruptcy  and  the  rights  of  all  creditors 
in  such  bankrupt  proceedings  in  the  dis- 
tribution or  disposition  of  such  proceeds  by 
the  bankrupt  court  are  hereby  reserved  and 
not  determined,  but  left  open  for  final  ad- 
judications among  them  In  such  proceedings 
In  bankruptcy."  Of  this  judgment  the  trus- 
tee in  bankruptcy  complains  because  the 
court  refused  to  substitute  him  as  plaintiff. 
Instead  of  the  attaching  creditors  in  the  ac- 
tions for  the  recovery  of  the  property,  and 
in  failing  to  adjudge  that  the  consolidated 
action  should  proceed  In  his  name  as  trus- 
tee to  recover  the  property  for  the  benefit 
of  the  bankrupt's  estate,  and  also  in  not  ex- 
pressly adjudging  the  trustee  entitled  to  the 
proceeds  of  the  sale  of  the  property  for  dis- 
tribution among  the  creditors  of  the  estate 
through  the  trustee. 
Tbe  grantees  in  the  deed  complain,  first. 
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because  the  action  was  prematurely  8tri>iiilt- 
ted;  second,  because  the  lower  court  treated 
the  deed  as  not  delivered  or  accepted  until 
April  20,  1907,  when  it  should  have  been 
treated  as  delivered  on  December  4,  1906; 
and,  third,  because  the  court  erred  in  hold- 
ing the  conveyance  coustructively  fraudulent 
as  to  antecedent  creditors. 

Taking  up  first  the  questions  raised  by  the 
trustee  In  bankruptcy,  it  seems  to  us  that 
neither  the  failure  of  the  court  to  allow  the 
action  to  be  prosecuted  in  his  name,  nor  the 
judgment  entered,  prejudiced  substantially 
or  at  all  his  rights  as  trustee  for  the  benefit 
of  the  creditors.  The  bankruptcy  statute 
(Act  July  1,  1S9S,  c.  Ml,  30  Stat.  665  [U.  8. 
Comp.  St.  1901,  p.  3451])  In  section  70  in- 
vests the  trustee  with  the  title  of  the  bank- 
rupt as  of  the  date  he  was  adjudged  a  bank- 
rupt to  ell  of  his  estate  not  exempt,  includ- 
ing property  transferred  by  him  in  fraud  of 
his  creditors,  and  gives  him  the  right  to  re- 
cover property  so  disposed  of.  As  the  stat- 
ute gives  to  the  trustee  the  title  to  the  prop- 
erty of  the  bankrupt  and  the  right  to  in- 
stitute proceedings  either  In  the  bankrupt 
court  or  the  state  court  for  its  recovery,  he 
has  also  the  right  when  authorized  or  per- 
mitted so  to  do  by  the  bankrupt  court  to  be 
substituted  as  plaintiff  in  any  suits  brought 
by  creditors  of  the  bankrupt  in  the  state 
court  for  the  purpose  of  recovering  property 
fraudulently  conveyed  by  the  bankrupt  and 
to  which  or  the  proceeds  thereof  the  trustee 
In  bankruptcy  is  entitled.  Anderson  v.  And- 
erson, 80  Ky.  638;  Martin  v.  Smith,  104  S. 
W.  310,  31  Ky.  Law  Rep.  882;  Moyer  v. 
Dewey,  103  V.  S.  301,  26  L.  Ed.  394 ;  Oarke 
V.  Larremore,  188  U.  S.  486,  23  Sup.  Ct.  363, 
47  L.  EXL  558.  In  this  case,  however,  there 
Is  serious  question  as  to  whether  the  trustee 
pursued  in  the  manner  x>ointed  out  in  the 
order  of  the  bankrupt  court  the  course  nec- 
essary to  have  himself  substituted  as  plain- 
tiff in  the  actions  pending  In  the  state  court 
But,  however  this  may  be.  It  is  manifest 
that  the  failure  of  the  state  court  to  grant 
the  request  of  the  trustee  did  not  in  any 
manner  prejudice  his  rights  as  the  judgment 
rendered  In  the  action  accomplished  all  that 
the  trustee  could  have  secured  if  the  action 
had  been  prosecuted  in  his  name.  It  is  true 
the  trustee  asked  that  the  conveyance  be 
declared  fraudulent  as  to  all  creditors  both 
subsequent  and  antecedent,  while  the  court 
only  adjudged  that  the  conveyance  was 
fraudulent  as  to  antecedent  creditors,  but 
we  do  not  understand  that  the  trustee  in 
bankruptcy  is  complaining  of  the  judgment  in 
so  far  as  it  refused  to  adjudge  the  convey- 
ance actually  fraudulent  The  judgment 
does  not  undertake  to  dispose  of  the  pro- 
<!eeds  that  may  be  realized  from  the  sale  of 
the  property,  but  leaves  this  question  open 
for  future  determination,  and  we  do  not 
doubt  that  when  the  court  comes  to  make 
an  order  concerning  the  disposition  of  the 
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proceeds  In  tbe  bands  of  the  trustee  as  spe- 
cial commissioner.  It  will  direct  that  the 
proceeds  be  paid  over  to  the  trustee  In  bank- 
ruptcy to  be  administered  as  a  part  of  the 
estate  of  the  bankrupt  in  the  bankruptcy 
court  In  anticipation  of  what  we  assume 
the  court  will  do,  we  may  with  propriety  in 
this  opinion  direct  that  it  make  such  orders 
If  the  court  in  the  judgment  had  undertaken 
to  divest  the  trustee  of  the  control  of  this 
fund,  we  would  upon  this  point  reverse  the 
judgment  with  directions  to  proceed  as  In- 
dicated, but  ss  the  court  did  not  make  such 
an  order,  we  are  of  the  opinion  that  on  the 
appeal  of  the  trustee  the  judgment  of  the 
lower  court  should  be  affirmed. 

On  the  appeal  of  the  grantees  in  the  con- 
veyance, the  first  error  assigned  is  that  the 
action  was  prematurely  submitted  for  judg- 
ment Some  new  pleadings  were  filed  at  the 
submission  term  by  the  persons  attacking 
the  conveyance;  but  as  the  issues  raised 
by  these  pleadings  were  adjudged  in  favor 
of  the  grantees  in  the  deed,  their  rights  were 
not  prejudiced  by  the  submission  so  far  as 
these  new  issues  were  concerned ;  hence  they 
are  not  in  any  position  to  complain  that  the 
submission  was  premature.  The  Issues  as  to 
the  date  the  deed  was  delivered  should  have 
been  made  up  long  before  the  June  term, 
and,  falling  to  do  so,  the  grantees  in  the 
deed  were  in  default  But  this  is  not  a  mat- 
ter of  any  consequence,  as  we  are  of  the 
opinion  that  the  deed  was  delivered  on  De- 
cember 4,  1906.  The  evidence  upon  this 
point  is  that  on  December  3,  1906,  the  gran- 
tor made,  signed,  and  acknowledged  the  deed, 
and  gave  it  to  the  attorney  who  wrote  it  to 
deliver  to  the  derk  for  record.  On  the  fol- 
lowing day  the  deed  was  lodged  in  the 
clerk's  office  and  the  tax  paid,  but  for  some 
unexplained  reason  It  was  not  recorded 
until  April  20,  1907.  There  is  no  sugges- 
tion that  any  of  the  parties  to  the  deed  had 
anything  to  do  with  the  failure  of  the  clerk 
to  record  It  at  the  time  It  was  lodged  for 
record,  or  in  seasonable  tbne  thereafter. 
This  was  due  to  oversl^t  or  negligence  on 
the  part  of  the  derk.  It  is  also  true  that 
the  grantees,  all  of  whom  were  Infants  ez- 
c^t  Ed  Atkins,  to  whom  a  life  estate  was 
given,  did  not  know  that  the  deed  had  been 
executed  or  lodged  for  record  until  the  day 
following  its  record.  But  we  are  of  the 
opinion  tliat  the  lodging  of  the  deed  for  rec- 
ord In  the  proper  office  by  the  grantor  was 
sufficient  to  constitute  a  delivery  as  of  that 
date.  The  general  rule  is  that  a  deed  does 
not  become  operative  until  it  has  been  de- 
livered and  accepted,  or  the  grantee  does 
some  act  equivalent  to  an  acceptance  of  It 
But  if  the  grantees,  or  any  of  them,  are  in- 
fants, and  the  deed  \a  beneficial  to  them,  it 
will  be  presumed  they  assented  to  it  and  Its 
acceptance  by  them  will  date  from  the  time 
it  is  delivered  to  the  clerk  for  record  or 
placed  in  the  hands  of  a  third  person  to  be 
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delivered  or  recorded.  Akers  t.  Sboemaker. 
102  B.  W.  842,  81  Ky.  Law  Rep.  482;  Mol- 
lins  ▼.  MnUlns,  120  Ky.  643,  87  8.  W.  784, 
27  Ky.  Law  Rep.  1048;  Morrison  t.  Fletdi- 
er,  119  Ky.  488,  84  8.  W.  548,  27  Ky.  Law 
Rep.  124;  Bannell  v.  Bunnell,  111  Ky.  568, 
64  S.  W.  420,  23  Ky.  Law  Rep.  800 ;  Id.,  Ill 
Ky.  666,  65  S.  W.  607,  23  Ky.  Law  Rep.  UOl. 

On  behalf  of  the  grantees  It  la  farther 
argued  that  as  Atkins  at  the  time  the  deed 
was  made  was  not  liable  except  as  surety  or 
Indorser  In  any  amount  or  for  any  debts, 
and  owned  a  large  estate  besides  that  vol- 
untarily conveyed,  the  conveyance  was  not 
constructively  fraudulent  Although  the  evi- 
dence shows  that  the  indebtedness  of  Atkins 
in  December,  1906,  as  principal  was  trifling, 
It  is  nevertheless  a  fact  that  as  Indorser, 
surety,  and  guarantor  be  had  then  assumed 
heavy  obligations.  Section  1907  of  the  Ken- 
tucky Statutes  (Russell's  St.  {  2100)  reads  in 
part:  "Every  gift,  conveyance,  assignment, 
transfer  or  charge,  made  by  a  debtor,  of  or 
upon  any  of  Ills  estate  without  valuable  con- 
sideration therefor  shall  be  void  as  to  all 
his  then  existing  liabilities."  Under  this 
statute,  every  voluntary  conveyance  made  by 
a  person  who  Is  at  the  time  liable  for  any 
debts  is  constructively  fraudulent  as  to  such 
obligations,  no  matter  whether  they  are 
fixed  or  contingent  or  have  been  Incurred  as 
principal,  or  surety  or  indorser  or  guaran- 
tor, trnder  the  statute,  no  person  can  give 
away  property  subject  to  his  debts  to  the 
prejudice  of  his  then  existing  creditors.  The 
fact  that  be  may  at  the  time  own  and  retain 
largely  more  than  he  gives  will  not  be  al- 
lowed to  defeat  the  operation  of  the  statute. 
If  what  he  has  given  away  is  needed  to  pay 
bis  debts,  the  property  in  the  hands  of  the 
grantees  can  be  subjected  for  this  purpose. 
The  very  best  evidence  of  the  fact  that  a 
voluntary  conveyance  is  constructively  fraud- 
ulent as  to  antecedent  debts  is  the  fact  that 
It  becomes  necessary  to  subject  the  property 
thus  conveyed  to  pay  the  debts  of  the  gran- 
tor. Crooke  v.  Hume,  109  8.  W.  364,  83  Ky. 
Law  Rep.  162;  Trimble  v.  Ratcliff,  9  B. 
Mon.  611. 

Upon  the  appeal  of  Ed  L.  Atkins  and  oth- 
ers, grantees,  the  Judgment  must  be  reversed 
for  the  error  in  fixing  the  delivery  and  ac- 
ceptance of  the  deed  as  of  April  20,  1007,  in- 
stead of  December  4,  1906.  To  what  extent 
this  will  affect  the  Judgment  creditors  we  are 
not  advised ;  but  only  those  creditors  whose 
debts  were  created  previous  to  December  4, 
1906,  are  entitled  to  participate  in  the  pro- 
ceeds realized  from  the  sale  of  the  property. 
If  the  proceeds  amount  to  more  than  suffi- 
cient to  pay  such  debts,  the  surplus  should 
be  paid  to  the  grantees  in  the  deed. 

Wherefore  the  Judgment  on  the  appeal  of 
the  trustee  in  bankruptcy  is  affirmed,  and 
the  Judgment  on  the  appeal  of  Atkins  and 
others  is  reversed. 


FRITTS  T.  KIROHDORFBR. 
(Court  of  Appeals  of  Kentucky.    Teb.  9,  1910.) 

1.  Tbiai.  (t  11*)— DoCKiTS— Tbahsvkb  to  Law 
DocKCT— Tnu  or  Motion. 

In  an  action  on  a  note  against  two  sureties, 
in  which  one  against  whom  Judgment  was  re- 
covered, after  satisfying  it,  filed  an  answer  and 
cross-petition  against  the  other  surety  for  con- 
tribution, it  was  not  error  to  overrule  a  mo- 
tion, made  by  the  latter  before  filing  his  answer 
to  the  creditor's  petition  and  l)efore  the  filing 
of  the  croas-petinon,  to  transfer  the  case  to 
the  law  dodcet ;  Civ.  Cbde  Prac.  |  10^  requiring 
such  motion  to  be  made  when  defendant  an- 
swers. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  80;   Dec.  Dig.  |  11.*] 

2.  Afpkal  and   Ehbob   (|   875*)— Quxstionb 

CONSIOKBEn — QUKSTIONS    ABISINQ    IN    PaB- 

TicTTLAB  Action— Appeal  in  Cboss-Action. 
On  an  appeal  by  a  surety  from  the  judg- 
ment against  nim  upon  the  cross-petition  of 
bis  co-surety  for  contribution  after  judgment 
was  rendered  against  the  latter  in  favor  of  the 
creditor  and  satisfied,  any  ruling  made  upon 
Questions  arising  in  the  original  action  by  the 
creditor  cannot  be  considered. 

[Ed.  Kote.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  3541,  8542;  Dec.  Dig. 
I  875w*] 

8.  Pbincipai,  and  Stntcrr  (|  200*)— Surra  fob 
CONTBIBUTION— Eqoitablk  Jukisoiction. 
Since  the  statute  permits  a  suit  at  law  l>e- 
tween  sureties  for  contribution  without  exclud- 
ing the  jurisdiction  of  equity,  and  <Mv.  Code 
Prac.  I  661,  permits  a  surety  to  maintain  an 
equitable  action  against  a  co-surety  for  con- 
tribntion,  a  co-surety  may  sue  for  contribution 
in  equity  as  well  as  at  law. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  i  641 ;   Dec  Dig.  |  200.*] 

4.  Judgment  (f  617*)- Rbs  Judicata— Peb- 
soNs  Concluded— Co-SuBETT— Action  bt 
Cbeditob. 

In  an  action  against  two  sureties  on  a 
note,  in  which  one  surety  against  whom  Judg- 
ment went  for  the  whole  amount,  after  satis- 
fying it,  filed  a  cross-petition  aj^nst  his  co- 
suietT  for  contribution,  the  judgment  overrul- 
ing the  demurrer  of  the  cross-defendant  to  the 
creditor's  petition  on  the  ground  of  want  of 
presentment  and  demand,  and  of  protest  for 
nonpayment  and  notice,  and  l>ecause  of  an  al- 
leged agreement  by  the  creditor  extending  the 
time  of  payment  after  maturity,  precluded  the 
cross-defendant  from  setting  up  those  defenses 
in  the  suit  for  contribution. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  !  1130;    Dec  Dig.  {  617.*] 

5.  Pbincipal  and  Surety  (J  86*)— Necessxtt 
ov  Pbesbntuent  and  Deicand. 

A  surety  on  a  note  executed  since  the  enact- 
ment of  the  negotiable  instruments  law  is  pri- 
marily liable  thereon,  and  hence  presentment, 
demand,  protest  for  nonpayment  and  notice 
thereof  are  not  necessary  as  to  him. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  |  307;   Dec  Dig.  i   86.*J 

8.  Pleading  (|  149*)  —  CBOsB-PrnnoN  — 
Against  Third  Person. 

In  an  action  on  a  note  against  two  sure- 
ties, in  which  one  surety,  a^mst  whom  judg- 
ment went  after  satisfymg  it  filed  a  cross-pe- 
tition against  his  co-surety  for  contribution,  the 
cross-defendant's  answer  to  the  cross-petition 
could  not  be  made  a  cross-petition  against  an- 
other so  as  to  set  up  an  agreement  by  the  lat- 
ter to  assume  cross-defendant's  liability  upon 
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the  note ;  ■och  aneement  not  affecttnc  the  oric- 
inal  cause  of  action,  CW.  Code  Prac.  1  9G,  sub- 
nee.  3,  not  allowing  a  crosthpetltlon  to  a  de- 
fendant except  npon  a  cause  of  action  which 
affects  or  is  affected  by  the  original  action, 
and  section  111  providing  that  no  pleading  ex- 
cept an  answer  to  the  original  petition,  or  plain- 
tiff's reply  to  sndi  answer,  shall  be  made  a 
ero«a-i>etiuon. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i  801;    Dec.  Dig.  i  1^.*] 

7.  Appeal  and  Ebbob  ({  1039*)— Habmuesb 
Ebbob— Action  fob  Coktbibdiion- Plkad- 
iKo— Cbobs-Pktitioii. 

Since  under  Giv.  Code  Prac.  i  444,  judg- 
ment may  be  had  on  motion  by  a  surety  against 
his  co-snrety  for  money  paid,  and  by  section  448 
the  motion  may  be  determined  upon  or  with- 
out written  pleadings,  a  proceeding  by  cross- 
petition  against  a  co-surety  for  contribution 
after  jndgment  went  against  cross-petitioner 
tor  the  creditor,  if  improper,  was  at  most  a 
mere  irregularity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4078-4060;  Dec.  Dig.  | 
1089.<J 

&  Plkadirq  (I  411*)— OBJxonoifs— Waiter. 
Where  a  cross-defendant,  on  a  cross-pe- 
tition by  his  co-surety  for  contribution,  con- 
sented that  the  answer  and  cross-petition  against 
him  be  filed  for  record  after  a  motion  to  strike 
the  pleading  was  entered,  he  thereby  waived  any 
irregularity  in  prooseding  by  cross-petition  for 
contribution. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  a  1384,  1886;   Dec.  Dig.  i  411.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  DiTislon. 

"To  bo  officially  reported." 

Action  by  the  German  Bank  of  the  City 
of  LoulsTllIe  against  3.  0.  Elrchdorfer,  W. 
H.  Fritts,  and  others.  In  which  defendant 
first  named  filed  a  cross-petltlon  against  the 
second-named  defendant  for  contribution. 
From  a  Jndgment  for  cross-petitioner,  cross- 
defendant  appeals.    Affirmed. 

Huston  Qnln  and  Cbas.  A.  WlcklUte,  for 
appellant  Bamett  A  Bamett,  for  appel- 
lee. 

SETTLE,  X  On  March  19,  1908,  the  Ger- 
man Bank  of  the  City  of  Louisville  brought 
suit  In  the  court  below  agataut  the  Elrch- 
dorfer Automobile  Company,  J.  G.  Elrch- 
dorfer, W.  H.  Fritts,  and  H.  T.  Gratz,  upon 
two  promissory  notes — the  first  being  for 
11,150,  bearing  date  August  21,  1907,  due  80 
days  thereafter  and  credited  by  interest  paid 
to  January  23,  1908;  the  second  for  $550,  of 
date  Septemt)er  13, 1007,  and  due  in  80  days, 
with  the  following  credits  indorsed  thereon: 
Interest  paid  to  January  23,  1908:  $100  paid 
October  26,  1907;  $100,  December  23,  1907; 
$100,  February  8,  1908.  The  Elrchdorfer 
Automobile  Company  was  the  principal  and 
J.  C.  Elrchdorfer,  W.  H.  Fritts,  and  H.  T. 
Gratz  sureties,  In  each  of  the  notes.  The 
notes  were  payable  to  J.  C.  Elrchdorfer  or 
order,  negotiable  and  payable  in  the  German 
Bank,  and  were,  following  their  indorsement 
1)y  Elrchdorfer  and  before  maturity,  dis- 
counted by  the  bank  and  the  proceeds  placed 


to  the  credit  of  the  Elrchdorfer  Automobile 
Company  on  the  books  thereof.  The  parties 
to  the  notes  owned  stock  in  the  Elrchdorfer 
Automobile  Company.  J.  C.  Elrchdorfer  was 
the  president,  and  Fritts  and  Gratz  also  of- 
ficers thereof. 

At  the  appearance  term  of  the  court,  J.  0> 
Elrchdorfer  filed  a  demurrer  to  the  petition, 
which  was  overruled.  He  then  filed  an  an- 
swer to  which  the  German  Bank  interposed 
a  demurrer,  and  this  demurrer  the  court 
sustained.  Fritts,  before  answering,  moved 
a  transfer,  of  the  case  to  one  of  the  divisions 
of  the  common  pleas  branch  of  the  Jefferson 
circuit  court  The  motion  was  overruled 
and  an  exception  reserved.  Fritts  thereafter 
filed  an  answer  to  the  petition,  in  which,  as 
later  amended,  he  pleaded :  (1)  His  suretyship 
on  the  notes;  (2)  that  neither  presentment 
nor  demand  of  payment  was  made  of  him 
by  the  bank  when  the  notes,  or  either  of 
them,  matured,  nor  was  there  any  protest 
of  either  on  account  of  nonpayment,  or  no- 
tice of  such  protest  given  him;  (3)  that  up- 
on, or  following,  the  maturity  of  the  notes, 
the  German  Bank,  by  agreement  with  J.  C. 
Elrchdorfer,  based  upon  a  valuable  consid- 
eration, vl%,  the  luyment  by  the  latter  of 
Interest  npon  the  notes  In  advance  and  his 
undertaking  to  make  other  payments  which 
followed  later,  extended  the  time  of  their 
payment;  all  which  was,  as  alleged,  with- 
out notice  to  him  (Fritts)  and  without  his 
consent,  and  that  by  reason  of  the  foregoing 
acts  of  the  bank  he  bad  been  and  was  re- 
leased from  all  liability  npon  the  notes.  The 
court  sustained  a  demurrer  to  Fritts'  answer 
as  amended,  to  which  an  exception  was  tak- 
en. In  the  meantime,  on  motion  of  the  Ger- 
man Bank,  the  case  had  been  submitted  as 
to  the  Elrchdorfer  Automobile  Company  and 
J.  C.  Elrchdorfer,  and  Judgment  rendered 
against  them  for  the  amounts,  respectively, 
claimed  to  be  due  on  the  notes.  Fritts  made 
a  motion  to  set  aside  this  Judgment,  which 
motion  was  orermled,  and  to  this  ruling  he 
excepted.  A  forthwith  execution,  which  was 
issued  upon  the  Judgment,  J.  G.  Elrchdorfer 
replevied,  and  later  paid  the  replevin  bond 
In  full.  After  executing  the  replevin  bond, 
J.  C.  Elrchdorfer  filed  in  the  action  brought 
by  the  German  Bank,  which  was  still  pend- 
ing as  to  Fritts  and  Gratz,  against  whom 
Judgment  had  not  gone,  a  pleading  entitled 
an  amended  answer  and  cross-petition,  mak- 
ing Fritts  a  defendant,  and  in  which  was, 
In  substance,  set  up  the  rendition  of  the 
Jndgment  against  the  Elrchdorfer  Automo- 
bile Company  and  J.  C.  Elrchdorfer,  the  In- 
solvency of  the  company,  and  the  satisfac- 
tion of  the  Judgment  by  J.  C.  Elrchdorfer; 
also  the  insolvency  of  H.  T.  Gratz,  and  that 
W.  H.  Fritts,  as  co-surety  with  J.  0.  Elrch- 
dorfer npon  the  notes  merged  In  the  Judg- 
ment and  equally  liable  with  him  thereon, 
should  be  made  to  contribute  to  the  loss  sub> 
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talned  by  Klrchdorter  in  being  compelled 
to  satisfy  the  judgment  in  favor  of  the  Ger- 
man Bank,  whicli  it  was  alleged  amounted 
to  $1,378.46,  for  one-half  of  wbicb,  with  in- 
terest and  costs.  Judgment  was  prayed 
against  Frltts.  Fritts  filed  an  answer  there- 
to, containing  the  same  matters  of  defense 
set  up  in  his  answer  to  the  petition  of  the 
German  Bank,  and,  In  addition,  that  be  bad 
sold  and  on  the  books  of  the  Kirchdorfer 
Automobile  Company  transferred,  to  Dr.  3. 
H.  Ward,  his  stock  in  that  company,  in  con- 
sideration of  wblch  sale  and  transfer  Ward 
agreed  and  undertook  to  assume  and  pay 
whateTcr  liability  be  (Fritts)  had  Incurred 
and  was  owing  as  a  stockholder  in  or  surety 
for  the  Kirchdorfer  Automobile  Company, 
Including  the  two  notes  held  by  the  German 
Bank,  and  that  by  reason  of  the  sale  of  his 
stock  to  Ward  and  the  assumption  by  the 
latter  of  his  indebtedness  be  was  released 
from  liability  upon  the  notes  In  question, 
and  they  would  have  been  paid  by  Ward, 
but  for  the  alleged  laches  and  wrongful  act 
of  the  bank  in  extending  the  time  for  their 
payment,  under  the  alleged  agreement  witb 
J.  0.  Kirchdorfer.  The  answer  of  Fritts 
was  made  a  cross-petition  against  J.  H. 
Ward. 

By  sustaining  a  demurrer  to  parts  of 
Fritts'  answer  and  cross-petition  and  a  mo- 
tion to  strike  out  other  parts  thereof,  both 
interposed  by  Kirchdorfer,  practically  all  the 
matters  of  defense  contained  therein,  except 
the  averments  as  to  the  alleged  act  of  the 
German  Bank  in  improperly  extending  the 
time  for  the  payment  of  tbe  notes,  were  elim- 
inated by  tbe  chancellor,  and  these  aver- 
ments were  traversed  by  tbe  reply  of  J.  0. 
Kirchdorfer.  J.  EL  Ward  offered  to  file  an 
answer  to  the  cross-petition  of  FrlttSf  but 
the  court  refused  to  permit  It  to  be  filed. 
Upon  tbe  issue  made  by  tbe  pleadings,  Kirch- 
dorfer and  Fritts  took  proof  by  deposition, 
and  following  tbe  submission  of  the  case 
Judgement  was  rendered  by  tbe  circuit  court 
against  Fritts  and  in  Klrchdorfer's  favor  for 
one-half  the  amount  paid  by  the  latter  in 
satisfaction  of  tbe  German  Bank's  Judg- 
ment, viz.,  $609.33,  with  interest  from  Octo- 
t)er  1,  1908,  until  paid,  and  costs,  and  giv- 
ing the  latter  the  right  to  enforce  its  pay- 
ment by  execution  or  rule.  From  that  Judg- 
ment and  a  subsequent  ruling  of  tbe  court 
refusing  to  set  it  aside,  this  appeal  Is  prose- 
cuted. 

Numerous  grounds  are  urged  by  the  appel- 
lant Fritts  for  a  reversal.  His  first  conten- 
tion is  that  tbe  trial  court  erred  in  overruling 
bis  motion  to  transfer  the  action  to  the  law 
docket,  which,  it  is  claimed,  would  have  car- 
ried it  to  one  of  the  divisions  of  the  com- 
mon pleas  branch  of  tbe  JefTerson  circuit 
court,  and  entitled  appellant  to  a  Jury  trial 
If  demanded.  It  is  needless  to  consider  this 
objection,  as  It  comes  too  late.  The  motion 
to  transfer  was  not  made  after  the  filing  of 
appellee  Kirdidorfer's  answer  and  cross-peti- 


tion, but  was  directed  solely  to  the  transfer 
of  tbe  original  action  as  brought  by  the  Ger- 
man Bank,  and  was  entered  before  appellant 
filed  his  answer  to  the  bank's  petition.  Sec- 
tion 10,  Civ.  Code  Prac,  required  that  the 
motion  be  made  when  apipellant  filed  bis  an- 
swer to  the  petition.  No  ruling  made  by  the 
circuit  court  upon  any  issue  or  question  as 
between  the  German  Bank  and  appellant  is 
involved  or  can  be  considered  on  this  appeal. 
The  only  Judgment  appealed  from  is  that 
found  on  page  38  of  the  record,  which  dealt 
with  no  question  that  arose  between  the  Ger- 
man Bank  and  the  appellant  Fritts,  but  ex- 
clusively with  such  as  arose  between  the  lat- 
ter and  tbe  appellee  J.  C.  Kirchdorfer.  If, 
however,  tbe  motion  to  transfer  had  been 
made  after  the  filing  of  appellee's  answer 
and  cross-petition,  it  should  have  been  over- 
ruled. A  suit  for  contribution  by  sureties 
against  their  principal  and  against  each  oth- 
er was,  by  the  ancient  law,  of  exclusively 
equitable  cognizance;  but  the  statute  having 
given  a  remedy  at  law,  without  excluding  the 
Jurisdiction  in  equity,  the  Jurisdiction  has  be- 
come concurrent,  and  the  plaintiff  may  sue 
at  law  or  in  equity.  Newman  on  Pleading  & 
Practice,  {  94.  Besides,  section  661,  Civ.  Code 
Prac,  allows  the  surety  to  proceed  by  an 
equitable  action  against  bis  principal  or  co- 
surety in  such  a  state  of  case. 

With  equal  propriety  we  might  also  say 
that  two  other  grounds  of  defense  set  up  In 
appellant's  answer  to  appellee's  cross-peti- 
tion, viz.,  the  alleged  want  of  presentment 
and  demand  by,  the  bank  of  the  payment  of 
the  notes  at  maturity  and  of  protest  and  no- 
tice thereof  for  nonpayment,  and  the  alleged 
agreement  whereby  the  bank,  after  their  ma- 
turity, extended  the  time  for  their  payment, 
could  not  be  relied  on  as  against  appellee's 
claim  because  determined  adversely  to  appel- 
lant by  tbe  court  below  in  sustaining  the  de- 
murrer to  bis  answer  to  the  bank's  petitioik. 
If  these  defenses  could  not  be  made  against 
the  notes  in  the  hands  of  the  German  Bank, 
they  could  not,  it  would  seem,  be  relied  on 
to  defeat  appellee's  claim  for  contribution; 
so,  as  to  these  two  grounds  of  defense,  appel- 
lant is,  we  think,  concluded  by  that  Judg- 
ment, whether  erroneous  or  otherwise,  which, 
as  previously  stated,  is  not  before  us  for  re- 
view on  this  appeal. 

However,  as  to  the  alleged  failure  of  tbe 
bank  to  demand  of  appellant  payment  of  the 
notes  at  maturity,  and  failure  to  protect 
them  for  nonpayment,  it  may  I>e  said  that, 
as  surety  upon  the  notes  held  by  the  bank, 
appellant  was  primarily  liable  to  tbe  hold- 
er, and  neither  presentment,  demand,  protest, 
nor  notice  of  protest  was  required  as  to  him 
or  bis  coobllgors.  The  notes  in  question 
were  executed  since  the  enactment  by  the 
Legislature  of  the  present  n^>otlable  instru- 
ments law,  wblch  excludes  such  a  defense  oa 
the  part  of  a  surety. 

As  to  the  alleged  extension  of  time,  claim- 
ed to  have  been  granted  by  tbe  German  Banic, 
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It  may  be  obserred  that  no  snch  agreement 
was  proved.  The  testimony  of  ai^;>ellant 
failed  to  establish  it,  and  that  of  appellee 
wholly  disproved  it 

The  final  defense  of  appellant,  which  rests 
upon  an  alleged  contract  whereby  Ward  took 
bis  place  as  a  stockholder  in  the  Elrchdorfer 
Automobile  Company  and  assained  his  lia- 
bility upon  the  indebtedness  of  the  company, 
is  not  available  as  against  the  claim  of  ap- 
pellee for  contribution. 

Appellant's  answer  to  appellee's  croes-pe- 
titlou  could  not  be  made  a  cross-petition 
against  Ward,  because  his  transaction  with 
Ward  did  not  affect,  and  was  not  affected 
by,  the  original  cause  of  action,  viz.,  the 
German  Bank's  ri^t  to  recover  upon  the 
notes.  Section  06,  subeec.  3,  Civ.  Code  Prac. 
Moreover,  section  111,  Civ.  Code  Prac,  pro- 
vides: "No  pleading  except  an  answer  to  an 
original  petition,  or  the  plaintifTs  reply  to 
such  answer,  shall  be  made  a  cross-petition." 
If  appellant  has  a  cause  of  action  against 
Ward  or  appellee,  or  Ward  a  cause  of  action 
against  appellee  growing  out  of  the  alleged 
transaction  between  appellant  and  Ward,  it 
may  yet  be  litigated  by  the  parties  concerned 
in  another  action. 

It  Is  Insisted  for  appellant  that  tlie  circuit 
court  erred  in  permitting  appellee's  answer 
and  cross-petition  to  be  filed  after  Judgment 
bad  gone  against  him  in  favor  of  the  German 
Bank  for  the  amount  of  the  notes  sued  on. 
In  response  to  this  contention  it  is  sufficient 
to  say  that  appellee  might  have  proceeded 
against  appellant  upon  his  claim  for  contribu- 
tion by  a  mere  motion  for  judgment,  after 
notice,  as  allowed  a  surety  by  section  444, 
Civ.  Code  Prac.  If  he  had  proceeded  in  that 
way,  no  written  pleadings  would  have  t)een 
required.  Section  449,  Civ.  Code  Prac.  So, 
at  most,  the  proceeding  by  a  cross-petition, 
if  it  could  be  said  to  be  improper  at  all,  was 
a  mere  irregularity.  In  any  event,  appellant 
cannot  now  complain  of  it,  as  it  appears 
from  the  record  (page  25)  that  he  consented 
that  the  answer  and  cross-petition  of  appel- 
lee, which  had  been  filed  in  the  clerk's  office, 
be  filed  for  record ;  such  consent  having  been 
given  after  his  motion  to  strike  the  pleading 
from  the  flies  was  entered.  This,  we  think, 
was  a  waiver  of  the  motion  and  of  any  irreg- 
ularity in  the  form  of  the  pleading. 

The  record  disclosing  no  substantial  rea- 
son for  disturbing  the  Judgment,  the  same  is 
hereby  affirmed. 


PITTSBURG,  C,  C.  A  ST.  L.  BY.  CO.  et  al.  v. 

SCHAUB. 
(Court  of  Appeals  of  Kentncky.    Feb.  11,  1910.) 

1.  ItlAsras  AND  Servant  (S  231*)— Safe  Place 
TO  WoBK— Dangeb  of  Injubt— Judgment 
OF  Foreman— RiOHT  to  Rely  Tbebeon. 
Employes  have  a  right  to  rely  on  the  judg- 
ment of  their  foreman  aa  to  the  danger  of  in- 


jury in  work  be  orders  them  to  do,  nnleas  so 
manifestly  dangerous  that  a  person  of  ordinary 
prudence  would  not  undertake  it 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  675 ;    Dec.  Dig.  |  231.*] 

2.  Mabteb  and  Servant  ({  236*)  —  Safe 
Place  to  Work— Preoauiions  fob  Safett 

,  -Right  to  Presume. 

Two  employes,  acting  under  the  immediate 
orders  of  their  foreman,  went  under  a  loaded 
car  on  a  private  switch  track  connected  with 
the  plant  to  stop  a  hole  in  the  floor  through 
which  grain  was  leaking;  the  foreman  having 
gone  to  the  office.  It  was  unusual  for  the  rail- 
road company  to  put  cars  in  on  the  switch  till 
notified  so  to  do,  but  without  such  notice  a  rail- 
road crew  pushed  two  other  cars  on  the  switch 
track  without  notice  to  such  employes,  and  one 
whose  back  was  towards  the  approaching  cars 
was  injured  before  he  could  get  out.  Held,  that 
the  employes  had  a  right  to  presume  the  fore- 
man had  taken,  or  would  take,  sufficient  precau- 
tions for  their  safety. 

[EA.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  724;    Dec.  Dig.  {  236.*] 

3.  Master  and  Servant  (S|  286,  289*)— Safb 
Place  to  Work  —  Assumption  of  Risk  — 
Precautions  fob  Safety  —  Questions  or 
Law. 

The  situation  was  not  so  manifestly  dan- 
gerous that  it -could  be  said,  as  a  matter  of  law, 
either  that  a  person  of  ordinary  prudence  would 
not  have  undertaken  the  work,  or  that  some  pre- 
cautions should  not  have  been  taken  for  their 
safety. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §g  1010-1043,  1069-1132; 
Dec.  Dig.  g;  286,  289.*] 

4.  Nbolioence  ({  111*)— Pleading. 

Negligence  may  be  alleged  generally,  and 
the  facts  constituting  it  need  not  be  set  out,  as 
this  matter  is  evidential. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  182;  Dec.  Dig.  S  111.*] 

5.  Railroads  (f  282*)  —  Persons  Working 
About  Cars— Action  fob  Injuries— Plead- 
ing Neoliqence. 

When,  in  a  suit  against  a  railway  company 
for  injury  to  a  person  at  work  under  a  box  car 
on  a  private  switch  track  when  other  cars  were 
pushed  thereon,  plaintiff  alleged  defendant  knew, 
or  by  ordinary  care  could  have  known,  he  was 
under  the  car,  and  with  this  knowledge  by  gross 
negligence  backed  the  car  on  him,  he  sufficiently 
stated  his  case  for  negligence  against  it,  and  he 
may  show  the  circumstances  making  out  its 
negli^nce,  without  setting  them  out  in  the 
pleading. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  910;   Dec.  Dig.  {  282.*] 

9.  Railroads  (S  275*)  —  Persons  Wobking 
About  Cars— Precautions  to  Avoid  In- 

JOBT. 

A  railroad  crew  must  anticipate  the  pres- 
ence of  persons  about  a  car  on  a  private  siding, 
not  ready  to  be  moved,  in  charge  of  the  shipper, 
and  should  not  bump  against  it  without  notice. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  %  873;   Dec.  Dig.  S  275.*] 

7.  Master  and  Servant  ($  258*)— Suit  for 
Injuries— Pleading  — Concurring  Neou- 
QENCB— Safe  Place  to  Work. 

In  a  suit  against  a  manufacturing  company 
for  injury  to  an  employ^,  plaintiff  alleged  that 
he  was  instructed  by  defendant  to  go  under  a 
car  on  a  switch  track  to  do  certain  work  there- 
on, and  that  in  obedience  to  orders  he  located 
himself  thereunder,  and  proceeded  to  repair  the 
same  as  directed;    that  defendant  with   gross 
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neKllsence  failed  to  ptoride  reasonably  aaffident 
wamuut  or  protection,  and,  notwithstanding  ita 
knowledge  of  his  peril,  negligently  allowed  an 
engine  to  bump  into  the  car ;  that  the  premises 
were  at  the  time  and  place  under  the  joint  con- 
trol of  defendant  and  ita  codefendant  railway 
company,  and  that  each  of  them  participated 
in  the  negligent  acts  set  out,  and  with  joint 
and  gross  negligence  inflicted,  and  caused  to  l>e 
inflicted,  on  plaintiff  his  injuries  complained  of. 
Held,  that  the  facts  alleged  showed  a  cause  of 
action  against  the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  81&-S36;    Dec.  Dig.  | 

8.  Master  and  Servant  (|  293*)— Action  fob 
INJUBIES  —  Instbuotions  —  Safe  Place  to 

WOBK. 

The  facts  so  alleged  warranted  an  instruc- 
tion that  it  was  its  duty  to  exercise  ordinary 
care  to  furnish  plaintiff  a  reasonably  safe  place 
to  worlc,  and  to  keep  it  safe,  and  that  when  it 
directed  him  to  go  under  the  car  to  work,  it  was 
its  duty  to  exercise  ordinary  care  to  protect  him 
from  injury  by  a  movement  of  any  car  on  the 
siding  while  be  was  so  engaged ;  and,  if  it  fail- 
ed to  do  BO,  and  by  reason  thereof  be  was  hurt, 
the  jury  should  find  in  his  favor. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1148-1161 ;  Dec.  Dig.  I 
298.»] 

9.  Masteb  and  Sebvant  ({  296*)— Surr  fob 
injubies  —  instbuonons  —  contbibtttobt 
Neouoence. 

An  employe  was  Injured  by  the  bumping 
of  a  car  against  another  under  which  be  was  at 
work  with  a  co-employe  on  a  private  siding  be- 
longing to  luB  employer.  In  a  suit  therefor,  he 
and  his  co^femployi  were  the  only  persons  tes- 
tifying as  to  notice  of  the  danger.  Plaintiff 
said  that  the  notice  and  bump  came  practically 
at  the  same  time.  His  co-employi's  evidence 
was  so  uncertain  as  not  to  contradict  bim  as  to 
whether  he  could  by  ordinary  care  have  avoided 
danger  after  bis  co-emploT6  gave  him  warning. 
There  was  no  other  evidence  of  bis  want  of 
care.  The  court  instructed  that  it  was  his  duty 
to  use  ordinary  care  for  his  own  safety,  and 
that,  if  be  failed  to  do  so,  and  but  for  such  fail- 
ure would  not  have  been  injured,  the  jury 
should  find  for  defendants,  his  employer  and 
the  railway  company.  Hfld,  that  defendants 
were  not  substantially  prejudiced  by  the  form  of 
the  instruction;  that,  while  it  would  not  have 
been  improper  to  have  instructed  them  that,  if 
he  was  notified  of  the  danger,  and  after  such 
notice  failed  to  exercise  ordinary  care  for  his 
own  safety,  and  but  for  this  would  not  have 
been  injured,  the  jury  should  find  for  defend- 
ants, the  instruction  given  carried  with  it  this 
idea. 

[E>1.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1180-1194;  Dec.  Dig.  | 
296.*] 

10.  Appeal  and  Ebbob  (8  1004*)— Review— 
CoNFLicTiNo  Evidence— Amount  of  Dam- 
ages FOB  PEBSONAL  iN^rUBT. 

A  finding  on  conflicting  evidence  as  to  the 
amount  of  damages  in  a  personal  injury  case 
will  not  be  disturbed  on  appeal,  where  it  can- 
not be  said  on  the  whole  case  that  the  verdict  is 
palpably  against  the  evidence. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  8944-8947;  Dec.  Dig.  i 
1004.'] 

Appeal  from  Circuit  Court,  Jefferson  Comi- 
ty, Common  Fleas  Brancli,  Third  Division. 
"To  be  officially  reported." 


Suit  by  John  Schanb  against  the  PMabmg, 
Cincinnati,  Chicago  &  St  Louis  Railway  Com- 
pany and  another,  for  personal  Injury.  From 
a  Judgment  for  plaintiff,  defendants  appeaU 
Affirmed. 

Chas.  H.  Gibson,  Bennett  H.  Young,  M.  A. 
Rlpy,  and  K.  C.  Waide,  for  appellants.  Pop- 
ham  &  Webster  and  Kohn,  Babd,  Sloss  & 
Kohn,  for  appellee. 

HOBSON,  J.  The  Kentucky  Malt  &  Grain 
Company  operates  a  plant  at  Thirteenth  and 
Maple  streets  In  Lonisvllle,  and  owns  in  con- 
nection with  ita  plant  a  railway  switch  trade 
connecting  with  the  tracks  of  the  Pittsburg, 
Cincinnati,  Chicago  &  St  Louis  Railway 
Company.  This  switch  track  Is  short,  hold- 
ing only  about  four  cars.  John  Scbaub  was 
an  employe  of  the  grain  company,  and  on 
March  10,  1908,  was  directed  by  his  foreman 
to  go  vnCLer  a  car  standing  on  the  switch 
track  with  a  fellow  workman  named  Linert, 
to  stop  a  hole  which  had  been  discovered  Id 
the  floor  of  the  car  through  which  the  grain 
was  lealdng.  The  car  liad  been  placed  on 
the  switch  the  day  before  to  be  loaded,  and 
after  It  was  loaded  this  leek  was  discovered, 
and  It  was  necessary  to  stop  the  leak  before 
the  car  was  sent  out  on  the  road.  While 
Schaub  and  Linert  were  under  the  car  en- 
gaged In  this  work,  the  foreman  of  the  grain 
company,  who  had  put  them  to  work  there, 
went  to  the  office  to  make  out  a  waybill  for 
the  car,  and  while  he  was  gone  to  the  office, 
a  crew  on  the  railroad  pushed  In  two  other 
cars  on  the  switch  track  without  notice  to 
Schaub  and  Linert  These  cars  ran  against 
the  cars  on  the  track,  and  pushed  the  car 
that  they  were  working  under  so  that  the 
axle  struck  Schaub  a  blow  on  the  arm.  Lin- 
ert, who  was  looking  In  that  direction,  per- 
ceived the  danger  in  time  to  get  out,  and  he 
called  to  Schaub,  who  was  farther  under  the 
car  and  had  his  back  turned  to  the  ap- 
proaching cars,  but  Schaub  did  not  get  the 
notice  in  time  to  avoid  the  injury.  Schaub 
brought  this  suit  against  both  companies  to 
recover  damages;  a  trial  was  had  which  re- 
sulted in  a  verdict  and  judgment  against 
each  for  $1,000,  and  they  appeal. 

The  court  by  Its  instructions  told  the  Jury 
In  substance  that  it  was  the  duty  of  the 
grain  company  to  exercise  ordinary  care  to 
furnish  Schaub  a  reasonably  safe  place  to 
work,  and  to  exercise  ordinary  care  to  keep 
it  safe,  and  that  when  it  directed  bim  to  go 
under  the  car  to  worlc,  it  was  its  duty  to  ex- 
ercise ordinary  care  for  his  protection  from 
injury  by  a  movement  of  any  car  on  the  Bid- 
ing while  he  was  so  engaged ;  and,  if  It  fail- 
ed to  do  this,  and  by  reason  of  such  failure 
he  was  hurt,  they  should  find  for  him  as  to 
It  He  also  told  the  Jury  that  it  was  the 
duty  of  the  railroad  company,  in  moving  the 
cars  on  the  siding  of  the  grain  company,  to 
exercise  ordinary  care  for  the  safety  of  Its 
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employte,  and  to  that  end  to  give  the  usual 
signals  of  the  movement  of  any  engine  on 
the  siding  by  ringing  the  bell;  and,  if  the 
crew  in  charge  of  the  engine  knew,  or  by  the 
exercise  of  ordinary  care  could  have  known, 
that  the  plaintiff  was  under  the  car  at  the 
time  they  moved  the  engine,  or  if  they  failed 
to  give  the  usual  signals  of  the  movement  of 
the  engine,  and  thus  backed  against  the  car 
and  injured  him  while  at  work  under  it,  they 
should  find  for  him  against  it  He  further 
instructed  the  Jury  that  it  was  the  duty  of 
Schaub  to  use  ordinary  care  for  his  own 
safety,  and  that  if  he  failed  to  do  this,  and 
but  for  such  failure  would  not  have  been  in- 
jured, they  should  find  for  the  defendants. 

The  grain  company  insists  that  it  Is  not 
liable ;  for  Schaub  knew,  as  is  shown  by  the 
evidence,  that  nobody  was  on  the  lookout, 
and  that  therefore  he  took  the  risk,  as  be- 
tween him  and  it,  when  he  remained  under 
the  car  at  work  after  the  superintendent 
went  away  to  the  office  to  make  out  the  way- 
bill. Schaub  and  Llnert  were  acting  under 
the  immediate  orders  of  their  superior,  and 
they  had  a  right  to  rely  upon  his  Judgment, 
unless  the  work  was  so  manifestly  dangerous 
that  a  person  of  ordinary  prudence  would 
not  have  undertaken  it  They  had  a  right 
to  presume  that  he  had  taken,  or  would  take, 
sufficient  precautions  for  their  safety,  as  he 
conld  have  done  by  giving  the  railway  com- 
pany notice  of  what  was  going  on,  or  other- 
wise protecting  them.  It  was  not  usual  for 
the  railway  company  to  put  cars  In  on  this 
switch  until  notified  by  the  grain  company. 
It  was  the  private  switch  of  the  grain  com- 
pany, and  the  situation  was  not  so  manifest- 
ly dangerous  that  it  can  be  said,  as  a  mat- 
ter of  law,  that  a  person  of  ordinary  pru- 
dence would  not  have  undertaken  the  work. 
Nor  can  It  be  said,  as  a  matter  of  law,  that 
some  precautions  should  not  have  been  taken 
to  secure  these  men  in  their  perilons  position 
nnder  the  car. 

A»  to  the  railway  company,  it  is  insisted 
that  the  instmctlona  of  the  court  submitted 
to  the  Jury  a  matter  which  was  not  put  in 
issue  by  the  petition.  It  is  said  that  the 
plaintiff  had  set  out  the  negligence  on  which 
he  relied,  and  that  the  court  by  its  instruc- 
tions submitted  to  the  Jury  the  question 
whether  there  was  negligence  in  moving  the 
engine  in  on  the  siding  without  any  signals, 
when  this  was  not  alleged.  This  Is  too  nar- 
row a  construction  of  the  pleading.  The 
original  petition,  among  other  things,  con- 
tains the  following:  "He  states  that  defend- 
ants, and  each  of  them,  well  knew  that  It 
was  customary  for  persons  to,  and  they  fre- 
quently did,  crawl  under  said  cars,  for  the 
purpose  of  making  repairs  and  other  pur- 
poses incident  to  the  facilitation  of  said 
traslness,  and  well  knew  that  a  person  there- 
under was  in  great  peril  and  danger  to  his 
life  and  limb  unless  great  care  was  by  them 
exercised  for  his  protection.  He  states  that 
notwithstanding   said   custom,    instructions, 


peril,  and  danger,  the  defendant  Pittsburg, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany did  then  and  there,  with  gross  negli- 
gence and  carelessness,  run  and  cause  to  be 
nm  a  certain  switch  engine  In  on  said  track 
and  violently  onto  and  against  said  car,  put- 
ting the  same  in  motion,  thereby  inflicting 
upon  plaintiff  the  injuries  hereinafter  set  out" 
The  court  sustained  the  demurrer  of  the  rail- 
way company  to  the  petition,  and  he  then  filed 
an  amended  petition,  in  which  he  made  this 
further  averment:  "That  at  the  time  and 
place  he  was  Injtwed  said  defendant  knew, 
or  could  by  the  exercise  of  ordinary  care 
have  Imown,  of  his  peril  under  his  box  car 
where  he  was  working." 

This  court  has  held  in  a  long  line  of  cases 
that  negligence  may  be  alleged  generally, 
and  that  the  facts  constituting  the  negli- 
gence need  not  be  set  out,  as  this  matter  is 
evidential.  When  the  plaintiff  alleged  that 
the  defendant  knew,  or  by  ordinary  care 
could  have  known,  that  he  was  tmder  the 
car,  and  with  this  knowledge  by  gross  neg- 
ligence backed  the  car  upon  him,  he  suffi- 
ciently stated  his  case  under  the  rulings  of 
this  court,  and  he  may  show  the  circumstan- 
ces making  out  the  negligence  of  the  defend- 
ant without  setting  them  out  In  his  pleading, 
for  the  reason  that  the  want  of  ordinary 
care  is  often  a  matter  depending  upon  a 
number  of  facts,  and  to  set  them  all  out  in 
the  pleading  would  be  unnecessarily  to  in- 
cumber It  In  Chiles  V.  Drake,  2  Mete.  149, 
74  Am.  Dec.  406,  the  court  thus  stated  the 
rule:  "In  actions  for  personal  Injuries  re- 
sulting from  negligence.  It  has  always  been 
regarded  as  sufficient  for  the  plaintiff  to  al- 
lege in  general  terms  that  the  injury  com- 
plained of  was  occasioned  by  the  careless- 
ness and  negligence  of  the  defendant  He 
has  not  been  required  to  state  the  circum- 
stances with  whic^  the  infliction  of  the  in- 
Jury  was  aocompanled,  in  order  to  show 
that  it  had  been  occasioned  by  negligence. 
An  allegation  of  the  extent  of  the  Injury  and 
of  the  manner  in  which  it  was  Inflicted  has 
been  always  regarded  as  sufficient  •  •  • 
The  Injury  complained  of  was  the  killing  of 
the  plaintiff's  Intestate.  The  manner  of  Its 
Infliction  was  by  shooting.  The  shooting  and 
killing  were  occasioned,  as  alleged,  by  the 
'willful  neglect'  of  the  defendant  These 
facts  were  all  set  forth  in  the  petition,  and 
nothing  more  was  necessary."  In  Louisville, 
C.  ft  li.  R.  R.  Co.  V.  Case,  9  Bush,  732,  the 
court,  following  the  above,  said:  "The  aver- 
ment of  the  essential  facts — viz.,  the  death 
of  the  intestate — that  his  life  was  destroyed 
by  the  act  of  the  railroad  company  In  run- 
ning Its  cars  over  him,  and  the  carelessness 
and  negligence  through  or  by  which  this 
was  done,  made  out  for  appellee  a  cause  of 
actl<m,  under  the  first  section  of  the  act  of 
1854."  The  same  rule  has  been  followed  In 
personal  Injury  cases  where  death  did  not 
result  L.  &  N.  R.  R.  Co.  v.  Wolfe,  80  Ky. 
81;   Ey.  Central  R.  R.  Go.  t.  McMurtry,  3 
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Ky,  Law  Rep.  625;  Depp  v.  L.  4  N.  R.  R. 
Co.,  14  S.  W.  363,  12  Ky.  Law  Rep.  867; 
Connell  v.  C.  &  O.  R.  R.  Co.,  58  8.  W.  374, 
22  Ky.  Law  Rep.  501.  This  car  had  been 
set  on  the  side  track  to  be  loaded.  The 
preparation  of  the  car  for  delivery  to  the 
railway  company  had  not  been  completed; 
it  was  not  ready  to  be  moved,  and  was  still 
In  chartre  of  the  grain  company.  The  rail- 
way crew  were  required  to  anticipate  the 
presence  of  persons  about  that  car,  and 
should  not  have  bumped  against  It  without 
notice.  In  the  recent  case  of  Louisville  & 
Nashville  R.  R.  Co.  t.  Hurst,  116  S.  W.  291, 
we  said:  "The  rule  is  well  settled  that 
where  the  railroad  company  places  a  freight 
car  upon  a  side  track  for  the  purpose  of  its 
being  unloaded  by  the  owners  of  the  freight 
or  their  servants,  the  servants  are  rightly 
upon  the  car,  and  the  railroad  company  has 
no  right  In  such  a  case  to  back  other  cars 
against  It  without  warning,  so  as  to  injure 
them."    ' 

For  the  reason  we  have  given  the  petition 
Is  not  InsufBclent  as  to  the  grain  company. 
Among  other  things  it  contained  as  to  It 
these  allegations:  "He  states  that  on  or 
about  March  10,  1908,  the  plaintiff  was  in 
the  employ  of  defendant  Kentucky  Malt  & 
Grain  Company  at  and  upon  said  premises, 
and  as  such  employe  was  Instructed  by  de- 
fendant, its  superior  officers  and  agents  over 
plaintiff,  to  get  under  a  certain  car  upon 
said  switch  track  at  and  near  said  scales,  as 
aforesaid,  and  to  do  certain  work  thereunder 
for  the  prevention  of  grain  leakage;  that  in 
obedience  to  said  orders  plalntlfT  located  him- 
self under  said  car,  and  proceeded  to  repair 
the  same  as  directed.  •  *  •  He  states 
that  defendant  Kentucky  Malt  &  Grain  Com- 
pany did  then  and  there  with  gross  negligence 
and  carelessness  fall  to  provide  suitable  or 
reasonably  sufficient  warning  or  protection  to 
plaintiff,  and  notwithstanding  its  knowledge 
of  his  peril  and  danger  negligently  allowed 
said  engine  to  bump  into  and  violently  knock 
said  car.  He  states  that  said  premises  were 
at  said  time  and  place  under  the  joint  control 
of  defendants,  and  that  they  and  each  of 
them  participated  and  concurred  in  the 
wrongful  and  negligent  acts  hereinbefore  set 
out,  and  with  Joint  gross  negligence  inflicted, 
and  caused  to  be  Inflicted,  upon  plaintiff  bis 
injuries  herein  complained  of." 

The  facts  thus  alleged  showed  a  cause  of 
action  against  the  grain  company,  and  fully 
warranted  the  instruction  given  by  the  court 
There  was  no  substantial  prejudice  done  the 
defendants  by  the  form  of  the  Instruction  on 
contributory  negligence.  While  it  might  not 
have  been  improper  to  have  given  an  instruc- 
tion to  the  effect  that  if  Schaub  was  notified 
of  the  danger,  and  after  such  notice  failed  to 
exercise  ordinary  care  for  his  own  safety, 
and  but  for  this  would  not  have  been  in- 
jured, the  Jury  should  find  for  the  defend- 


ants, the  Instruction  which  the  court  gave 
carried  with  it  this  Idea,  and  if  the  instruc- 
tion in  the  other  form  had  been  given,  we  are 
satisfied  it  would  have  'had  no  effect  on  the 
result,  for  the  reason  that  Schaub  and  Linert 
are  the  only  witnesses  testifying  on  the  sub- 
ject. Schaub  says  the  notice  of  the  danger 
and  the  bump  of  the  car  came  practically  at 
the  same  time,  and  Llnert's  evidence  is  so  un- 
certain as  not  to  amount  to  a  contradiction  of 
Schaub  as  to  whether  Schaub  could  by  or- 
dinary care  have  avoided  the  danger  after 
Linert  gave  him  warning.  There  was  no  other 
evidence  of  want  of  care  on  the  part  of 
Schaub,  and  it  is  not  to  be  readily  believed 
that  a  man  in  Schaub's  position  would  quietly 
stay  under  the  car  when  he  had  notice  that 
an  engine  was  backing  down  against  it. 

As  to  the  extent  of  the  Injury  three  doctors 
testified;  the  arm  was  exhibited  to  the  jury, 
and  was  examined  by  the  doctors  in  their 
presence.  If  the  evidence  of  Sdiaub  and  bis 
doctor  alone  were  taken,  he  has  not  recovered 
nearly  enough.  If  the  evidence  for  the  de- 
fendant alone  is  taken,  he  has  recovered  far 
too  mudi.  But  the  Jury  had  the  witnesses 
before  them,  and  we  cannot  say  on  the  whole 
case  that  their  verdict  is  palpably  against  tb» 
evidence. 

Judgment  affirmed. 


CITY  OP  GEORGETOWN  t.  GROPT  et  al. 

(Court  of  Appeals  of  Kentucky.    Feb.  4,  1910..V 

1.  Indeuititt  (8  IS*)— Joint  Wbonodoebs. 

Tliere  can  be  no  indemnitj  as  betweeD 
Joint  tort-feasors,  unless  the  one  seeking  in- 
demnity did  not  join  in  the  unlawful  act,  thoaRh 
exposed  to  liability  therefor,  and  he  has  been 
made  to  suffer  therefor  in  damages. 

[Ed.  Note. — For  other  cases,  see  Indemnityr 
Cent  Dig.  f  31 ;  Dec  Dig.  1 13.*] 

2.  IRDKUNITT  (S  13*)— Joint  WBONonoxas. 

Until  a  judgment  against  a  city  for  Injuries 
to  a  traveler  on  a  defective  street  has  been  paid 
by  it,  it  may  not  proceed  against  a  third  persoa 
actually  liable  for  the  defect  for  indemnity. 

[Ed.   Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  i  31 ;  Dec.  Dig.  |  18.»] 

3.  Witnesses  (§  240*)— BxAiaNATiow— Lkad- 
INO  Questions. 

Where  leading  questions  are   objected   to,. 

the  court  should  require  counsel  to  so  frame  his. 

questions  as  not  to  suggest  the  answers  desired. 

[Ed.   Note. — For  other  cases,   see  WitnesseSr 

Cent  Dig.  SS  837-851 ;    Dec.  Dig.  {  240.*] 

4.  Evidence  (|  528*)— Opiniow  BvinENCE — 
Admissibility. 

The  testimony  of  a  physician  in  a  personal 
injury  action  that  he  thought  the  Injury  would* 
produce  a  certain  result,  and  that  In  his  judg^ 
ment  it  did  produce  such  result,  was  equiva- 
lent to  a  statement  that  the  injury  would  and 
did  produce  the  result  and  was  competent 

[Di.    Note.— For   other  cases,    see    Elvidence. 
Cent  Dig.  |{  2335-2337;   Dec.  Dig.  {  628.*] 

5.  Mdnicipal  Cobpobations  (t  790*)  — Ob- 
stbuctions  in  Stbeets  —  Pbbcautions 
Against  Injukies. 

A  city  must  keep  its  streets  In  a  reason- 
ably safe  condition,  and  where,  in  making  im- 
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proTcmenta,  it  becomes  necessary  to  place  olv 
atructions  therein,  it  must  use  reasonable  care 
to  protect  persons  using  the  street  at  night 
from  injury  by  giving  notice,  by  the  use  of 
iiglits  or  otber  means,  reasonabiy  aufiSclent  to 
warn  the  traveling  pubiic  of  the  presence  of  the 
obstructions. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1G59;  Dec  Dig.  | 
709.*] 

6.  MONICIPAL   COBPOBATTONS   (S   803*)— ObU- 
OATION  OF  TRAVELIBS  OR  STREETS. 

A  traveler  on  a  street  at  night  must  use 
ordinary  care  in  driving  thereon. 

[E>d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  1673,  1682;  Dec. 
Dig.  f  803.*] 

7.  Dauaoes  (I  80*)  —  Pebsokai,  Irjubies  — 
Double  Damages. 

A  person  permanently  injured  is  entitled 
to  recover  for  bis  diminished  earning  power  be- 
cause of  such  injury,  but  he  is  not  also  entitled 
to  a  recovery  for  the  permanent  impairment  of 
his  health,  for  such  a  recovery  will  permit 
double  damages  for  the  permanent  injury. 

[Ei.  Note.— For  other-  cases,  see  Damages, 
Dec.  Dig.  I  30.*] 

8.  Dauaoes  ({  95*)— Pebsonai.  Injubies. 

A  person  sustaining  a  physical  injury  is 
entitled  to  such  damages  as  will  fairly  com- 
pensate him  for  an^  suffering  which  he  nas  en- 
dured and  which  it  is  reasonably  certain  he 
will  endure  in  the  future  as  the  direct  and 
proximate  result  of  the  injury,  and  for  any 
loss  of  time  occasioned  by  the  injury,  and  for 
any  reduction  of  his  power  to  earn  money. 

(Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  222-229;   Dec.  Dig.  S  93.*] 

Appeal  from  Circuit  Court,  Scott  County. 

"To  be  oflaclally  reported." 

Action  by  Carrie  D.  Groff  against  the  City 
of  Georgetown  in  which  the  city  filed  a 
cross-petition  against  James  P.  Donovan  and 
another.  From  a  Judgment  for  plalnttfC 
against  the  city  and  denying  relief  on  the 
cross-petition  the  city  appeals.  Reversed  and 
remanded. 

B.  M.  Lee,  for  appellant.  Ford  &  Ford, 
for  appellee  Groff.  J.  N.  Elliott  and  StoU 
&  Bush,  for  appellee  Cantrlll. 

LASSIN6,  J.  While  driving  In  a  buggy 
on  Chambers  avenue  in  the  city  of  George- 
town, on  the  night  of  September  14,  1906, 
Mrs.  Carrie  D.  Groff  drove  against  or  over 
a  pile  of  locust  posts  which  had  been  put  in 
said  street  and  left  there  while  certain  re- 
pairs were  being  made  by  James  P.  Dono- 
van, iinder  contract  with  the  city  of  George- 
town. When  her  buggy  catne  in  contact 
with  the  posts  It  was  overturned  and  she 
was  injured.  Thereafter  she  brought  suit 
against  the  city.  In  which  she  claimed  dam- 
ages in  the  sum  of  $10,000  because  of  the 
injuries  thus  received,  and  charged  that  the 
city  h«d  been  negligent  in  failing  to  keep 
its  street  in  safe  condition  for  public  travel. 
The  city  answered,  and,  in  addition  to  deny- 
ing the  material  allegations  of  the  petition, 
pleaded  contributory  negligence.  It  made  Its 
answer  a  cross-petition  against  Donovan,  the 
contractor,  and  Mrs.  Mary  C.  Cantrlll.    Sum- 


mons were  issued  on  this  croes-petitlon,  and 
Donovan  and  Mrs.  Cantrlll  brought  before 
the  court  General  demurrers  were  filed  to 
the.  cross-petition  by  Donovan  and  Mrs.  Can- 
trlll, and,  upon  consideration,  the  demurrer 
filed  by  Mrs.  Cantrlll  was  snstained,  and  the 
cross-petition  was  dismissed  as  to  her.  Don- 
ovan answered,  in  two  paragraphs.  In  the 
first  he  pleaded  that  Mrs.  Cantrlll  was  the- 
real  owner  of  the  logs;  that  lie  cut  down 
the  trees  and  she  directed  him  to  leare  them* 
where  they  were  in  the  street;  and  that  in 
obedience  to  her  order  he  did  so.  In  tbe- 
second  paragraph  he  admits  that  be  is  an' 
independent  contractor,  but  pleads  that  if 
there  was  any  negligence  it  was  the  negli- 
gence of  Joint  tort-feasors,  and  be  denied? 
the  right  of  the  city  to  recover  anything 
from  him.  A  general  demurrer  to  the  an- 
swer of  Donovan  was  filed,  but  no  disposi- 
tion was  made  of  it,  and  the  city  answered. 
On  the  Issues  thus  Joined  tbe  cause  went  to 
trial,  and  at  the  conclusion  of  the  evidence- 
a  peremptory  instruction  was  given  the 
Jury  to  find  for  defendant  Donovan,  and  the 
cross-petition  was  dismissed  as  to  bim.  The- 
trial  proceeded  against  the  city  alone,  wltb 
the  result  that  a  verdict  of  $5,000  was  re- 
turned in  favor  of  the  plaintiff.  Judgment 
was  entered  thereon,  and,  the  motion  and 
grounds  for  a  new  trial  having  been  over- 
ruled, the  city  appeals. 

We  will  consider  the  grounds  upon  whicb 
a  reversal  is  asked  in  the  order  In  wbichi 
they  were  made.  The  first  and  second  com- 
plaints of  the  city  may  be  considered  to- 
gether. The  first  is  that  the  court  erred  In- 
sustaining  a  demurrer  to  its  cross-petition- 
and  dismissing  same  as  to  Mrs.  Cantrlll; 
and  the  second  is  tliat  the  court  erred  in  in- 
structing the  Jury  at  the  conclusion  of  the- 
evidence  to  find  for  the  defendant  Donovan 
and  in  dismissing  the  case  as  to  him  on  its- 
cross-petition. 

It  is  the  contention  of  the  city  that  its 
cross-petition  stated  a  cause  of  action  against 
both  Donovan  and  Mrs.  Cantrlll.  Section- 
96,  subsec.  3,  of  the  Civil  Code  of  Practice, 
defines  a  cross-petition  as  follows:  "A  cross- 
petition  is  the  commencement  of  an  action 
by  a  defendant  against  a  codefendant  or- 
a  person  who  is  not  a  party  to  the  action,, 
or  against  both;  or  Tjj  a  plaintiff  against 
a  co-plaintiff,  or  a  person  who  is  not  a  party 
to  the  action,  or  against  both."  It  is  clear,, 
from  this  definition,  that  In  order  for  the- 
defendant  to  successfully  maintain  its  po- 
sition, it  must  set  up  in  its  cross-petition  a 
cause  of  action  against  its  codefendant  or 
against  the  parties  whom  it  sought  to  have 
made  codefendants.  Has  it  done  so?  We- 
thlnk  not.  They  were  Joint  tort-feasors,  and 
It  is  a  well-established  rule  that  as  among 
themselves,  there  can  be  no  indemnity,  un- 
less it  be  made  to  appear  that  the  one  seek- 
ing indemnity  did  not  Join  in  the  commission 


•For  otber 
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of  the  xmlawful  act  and  be  has  been  made 
to  suffer  tbereby,  i.  e.,  to  respond  in  damages 
tberefor.  This  principle  was  recognized  by 
this  court  In  the  case  of  Blocker  v.  City  of 
Owensboro,  129  Ky.  75,  110  S.  W.  369,  in 
which  It  was  held:  "It  is  well  settled  that, 
although  a  person  injured  by  on  obstruction 
in  the  street  may  sue  the  city  alone,  or  both 
the  city  and  the  person  who  placed  the  ob- 
struction In  the  street,  and  recover  damages 
against  both,  and  look  to  either  or  both  for 
satisfaction  of  the  judgment,  yet  as  between 
the  wrongdoers  the  city  may,  if  it  Is  re- 
quired to  satisfy  the  Judgment,  recover  the 
amount  thereof  from  the  person  who  placed 
the  obstruction  in  the  street"  And,  In  deal- 
ing with  the  same  subject,  we  find  the  fol- 
lowing in  22  Cyc.  99:  "It  Is  a  well-establisb- 
ed  rule  of  law  that  there  can  be  no  Indem- 
nity among  tort-feasors.  But  this  rule  does 
not  apply  to  a  person  seeking  Indemnity  who 
did  not  join  in  the  unlawful  act,  although  he 
may  thereby  be  exposed  to  liability  or  to  one 
who  did  not  know  and  was  not  presumed  to 
know  that  his  act  was  unlawful;  it  must 
appear  that  the  parties  are  in  pari  delicto 
as  to  each  other  before  plaintifTs  recovery 
will  be  barred."  The  ch^cumstances  under 
which  one  Joint  tort-feasor  is  permitted  to 
recover  from  another  are  clearly  stated'  in 
the  case  of  Geneva  v.  Brush  Electric  (30.,  60 
Hun,  581,  3  N.  Y.  Supp.  595:  "The  cases  in 
which  recovery  over  is  permitted  in  favor  of 
one  who  has  been  compelled  to  respond  to 
the  party  injured  are  exceptions  to  the  gen- 
eral rule  and  are  based  upon  principles  of 
equity.  Such  exceptions  obtain  In  two  class- 
es of  cases:  Fbrst,  where  the  party  claiming 
indemnity  has  not  been  guilty  of  any  fault 
except  technically  or  constructively,  as  where 
an  Innocent  master  was  held  to  respond  for 
the  tort  of  his  servant  acting  within  the 
scope  of  his  emplojrment ;  or,  second,  where 
both  parties  have  been  In  fault,  but  not  in 
the  same  fault,  towards  the  paity  Injured, 
and  the  fault  of  the  party  from  whom  in- 
demnity la  claimed  was  the  primary  and 
efficient  cause  of  the  injury."  Thus,  It  will 
be  seen  that,  even  in  that  class  of  cases 
which  are  looked  upon  and  treated  as  ex- 
ceptions to  the  rule,  and  wherein  a  recovery 
is  permitted  by  one  Joint  tort-feasor  against 
another.  It  is  held  that  the  right  to  such  re- 
covery is  based  upon  two  propositions:  First, 
that  the  one  seeking  Indemnity  has  been 
compelled  to  resi>ona  in  damages  for  the 
wrong;  and,  second,  that  he  was  not  in 
equal  fault  with  the  joint  tort-feasor  against 
whom  he  Is  proceeding. 

For  the  purposes  of  the  question  at  hand, 
the  case  must  be  decided  adversely  to  the 
contention  of  the  city,  for,  at  the  time  it  was 
seeking  to  proceed  by  cross-petition  against 
Donovan  and  Mrs.  Cantrill,  it  had  not  been 
compelled  to  respond  In  damages  for  the 
wrong.  It  had  paid  nothing;  it  had  suffer- 
ed no  loss;  and  hence,  under  the  authority 
of  the  Blocker  Case  and  the  Geneva  Case, 


supra,  the  dty  was  not  entitled  to  maintain 
its  cross-petition  against  either  Mrs.  Cantrill 
or  Donovan;  and  the  trial  court  correcUy 
held  that  it  stated  no  cause  of  action  against 
Mrs.  Cantrill,  and  should  have  sustained 
the  demurrer  of  Donovan  to  the  cross-peU- 
tion  as  well. 

■We  expressly  refrain  from  passing  upon 
the  right  of  the  dty  to  proceed  against  ei- 
ther Donovan  or  Mrs.  Cantrill,  or  both.  In 
the  event  plaintiff  shall  finally  recover  and 
collect  a  Judgment  against  it;  but  simply 
hold  that,  until  a  judgment  has  been  recov- 
ered against  it  and  such  judgment  been  paid 
by  the  dty,  it  may  not  proceed  against  ei- 
ther for  indemnity. 

The  next  ground  for  reversal  relied  upon 
la  that  the  court  erred  In  admitting  certain 
evidence.  During  the  progress  of  the  trial 
the  witness  Sam  Yqung  was  permitted  to 
testify  that,  while  he  was  working  for  Don- 
ovan, the  contractor,  and  bad  charge  of  the 
men  who  cut  down  the  trees  and  piled  the 
logs  in  the  street,  he  placed  lights  on  the 
logs  at  night  each  night  up  to  the  Saturday 
night  before  the  accident,  which  happened 
on  Monday  night,  and  that  on  several  occa- 
sions he  had  conversations  with  Donovan 
about  the  danger  or  probability  of  an  acci- 
dent happening  in  the  event  the  lights  were 
not  kept  on  the  logs.  This  testimony,  of 
course,  was  permitted  to  go  to  the  jury  for 
the  purpose  of  showing  knowledge  on  the 
part  of  Donovan  that  the  logs,  as  placed  In 
the  street.  If  left  unguarded,  were  liable  to 
cause  some  one  to  be  injured,  and  had  the 
court  not  given  a  peremptory  instruction  to 
find  for  Donovan  as  against  the  dty,  the  in- 
struction would  have,  no  doubt,  confined 
this  evidence  towards  establishing  or  fixing 
the  liability  of  Donovan  as  between  him 
and  the  dty.  But,  inasmuch  as  the  cross- 
petition  was  dismissed  aa  to  him,  this  evi- 
dence became  unimportant,  and  will  not  be 
given  at  all  upon  another  trial;  hence,  a 
further  consideration  of  the  ruling  of  the 
trial  Judge  In  permitting  tbia  evidence  to 
go  to  the  Jury  need  not  be  entered  into. 

The  other  evidence  complained  of  as  Incom- 
petent and  prejudidal  Is  the  testimony  of  Dr. 
Pack,  the  witness  who  attended  Mrs.  GrofC 
and  treated  her  for  her  injuries.  The  objec- 
tion, it  seems,  goes  more  to  the  form  of  the 
question  than  to  the  competency  of  the  evi- 
dence. The  questions  complained  of  were  on- 
doubtedly  leading,  and  the  court  should  have 
required  counsel  to  so  frame  bis  questions  as 
not  to  suggest  the  answers  desired.  But  we 
do  not  think  that  defendant's  case  was  prej- 
udiced by  reason  of  the  form  in  which  these 
questions  were  put  The  contention  of  coun- 
sel for  defendant  that  the  answers  to  the  sev- 
eral questions  propounded  to  Dr.  Pack  were 
Incompetent  is,  we  think,  without  merit,  for 
while  it  is  true  the  doctor's  testimony  was 
not  positive,  still  it  must  be  remembered  that 
the  testimony  of  physicians  as  to  whether  or 
not  a  given  effect  la  produced,  or  has  been 
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produced  or  brought  about,  by  certain  acta 
l3  alwaya  matter  more  or  less  specuIatiTe, 
and  when  the  doctor,  in  answer  to  the  ques- 
tion as  to  whether  or  not  the  given  acts — i.  e., 
the  Injury— produced  a  certain  result,  an- 
swered, "I  would  think  It  would,"  or,  "In 
my  Judgment  It  did,"  his  answer  is  as  well 
understood  by  the  Jury  as  though  he  had 
answered  "It  would"  or  "It  did,"  for  In  the 
end  be  means  that  such  Is  his  Judgment, 
based  upon  bis  experience  as  a  practitioner. 
We  think  this  evidence  was  competent 

The  next  ground  relied  upon  for  reversal 
Is  that  the  court  did  not  properly  instruct 
the  Jury.  Complaint  Is  made  especially  of 
instroctions  1  and  3.  Instruction  No.  1  is  ob- 
jectionable upon  two  grounds:  First,  in  it 
the  Jury  Is  told  that  it  is  the  duty  of  the 
dty  to  protect  persons  using  the  street  at 
night  from  injury,  thus  making  the  city  an 
absolute  guarantor  of  the  safety  of  the  trav- 
eling public  while  passing  over  its  streets  at 
a  time  when  improvements  are  being  made 
thereon,  when  the  instruction  should  have 
been  to  the  effect  that  it  ^as  the  duty  of  the 
city  to  use  reasonable  means  to  protect  the 
traveling  public  from  injury,  etc 

The  complaint  of  appellant  that  the  court 
erred  In  telling  the  Jury  that  it  was  the  duty 
'  of  the  city  to  maintain  upon  or  near  the  ob- 
struction lights  at  night  is  not  well  taken, 
for  It  is  immaterial  whether  the  lights  used 
are  upon  or  near  the  obstructicm,  so  long  as 
they  afford  or  give  to  the  traveling  public 
such  warning  as  is  reasonably  necessary  to 
advise  them  of  the  presence  of  the  obstruc- 
tion in  the  street  As  said  by  this  court  in 
the  case  of  Qrlder  v.  Jefferson  Realty  Co., 
116  8.  W.  6»1,  it  is  the  duty  of  the  city, 
when  the  obstructions  are  placed  in  the  street, 
to  use  such  means  as  are  reasonably  neces- 
sary to  warn  those  using  the  street  of  the 
presence  of  the  obstruction,  and  it  is  a  ques- 
tion for  the  Jury,  under  the  particular  facts 
In  each  case,  to  determine  whether  or  not  the 
means  used  for  this  purpose  were  reasonably 
suEBcIent.  Guard  rails,  lights,  or  watchmen, 
any  or  all,  might  be  required,  according  to  the 
local  conditions.  In  some  Instances  guard 
rails  might  be  amply  sufficient.  In  others, 
lights,  while  in  still  others  additional  means 
might  be  required.  No  hard  and  fast  rule 
can  be  laid  down  fixing  the  means  that  shall 
be  employed  In  each  particular  case,  further 
than  to  say  that  they  shall  be  such  as  are 
reasonably  sufficient  to  warn  the  traveling 
public  of  the  presence  of  the  obstruction. 
Instruction  No.  1  was  not  as  explicit  upon 
this  point  as  it  should  have  been,  and  for 
this  reason,  in  addition  to  that  above  given. 
It  was  faulty,  and  upon  another  trial.  In  lieu 
thereof,  the  court  will  give  the  following: 
'The  court  instructs  the  Jury  that  it  was  the 
duty  of  the  i^alntiff  Carrie  D.  Groff,  in  driv- 
ing upon  and  over  the  streets  of  the  defend- 
ant, the  dty  of  Georgetown,  to  use  ordinary 
care  for  her  own  safety;  and  it  was  the  duty 
of  the  defendant  the  city  of  Georgetown,  to 


keep  its  streets  In  a  reasonably  safe  condition 
for  public  travel,  and  if,  in  making  improve- 
ments thereon,  it  became  necessary  to  place 
logs  or  other  obstructions  In  the  streets,  then 
It  was  the  duty  of  said  city  to  use  reasonable 
care  to  protect  persons  using  the  said  street 
at  night  from  injury  by  giving  such  notice, 
by  the  use  of  lights  or  other  means,  as  was 
reasonably  sufficient  to  warn  the  traveling 
public  of  the  presence  of  such  obstructions 
in  the  street;  and  if  the  Jury  believe  from 
the  evidence  that  the  dtfendant  the  dty  of 
Greorgetown,  its  agents,  servants,  or  employ^, 
placed  In  and  upon  Chambers  avenue,  a  pub- 
lic street  lu  said  city,  the  pile  of  logs  with 
which  the  plaintiff  Carrie  D.  Groff  came  In 
contact  or  that  said  dty,  its  agents  and  serv- 
ants or  employes,  suffered  and  permitted  said 
logs  to  remain  In  said  street  after  notice  of 
their  presence  therein,  and  the  plaintiff  Car- 
rie D.  Groff  came  in  contact  with  them  and 
was  by  reason  thereof  injured,  and  that  the 
defendant  the  city  of  Georgetown,  failed  to 
use  reasonable  care  to  protect  persons  using 
said  street  at  night  from  Injury,  by  giving 
such  notice  ot  the  presence  of  said  obstruc- 
tion in  said  street,  by  the  use  of  lights  or 
other  means  reasonably  sufficient  to  warn 
them  of  the  presence  of  such  obstruction, 
when  using  the  street  in  a  reasonably  careful 
and  prudent  manner,  and  by  reason  of  such 
failure  on  the  part  of  the  defendant,  if  It  did 
so  fall,  the  plaintiff  drove  her  buggy  upon  or 
against  said  logs,  causing  it  to  be  overturned 
and  producing  the  injuries  of  which  she  com- 
plains, and  she  did  not  by  her  own  negli- 
gence, help  to  cause  or  bring  about  her  in- 
Jury,  then  the  Jury  should  find  for  the  plain- 
tiff; and,  unless  you  so  believe,  you  should 
find  for  the  defendant" 

Appellant  also  complains  of  instruction  No. 
3,  which  is  as  follows:  "If  the  Jury  find  for 
the  plaintiff  Carrie  D.  Groff  under  Instruc- 
tion No.  1,  they  ought  to  award  her  such  a 
sum  of  money  as  they  believe  from  the  evi- 
dence will  fairly  and  reasonably  compensate 
her  for  the  pain  and  suffering,  mental  and 
physical,  sustained  by  her  as  a  result  of  the 
Injuries  complained  of,  and  for  the  permanent 
Impairment  of  her  health  and  power  to  earn 
money,  if  any,  not  exceeding  the  sum  of  $10,- 
000,  the  amount  claimed  in  the  petition." 
This  instruction  authorized  the  Jury  to  award 
double  damages  if  they  believed  from  the  evi- 
dence that  the  Injury  was  permanent  Plain- 
tiff, if  her  injury  is  permanent  Is  entitled  to 
recover  for  her  diminished  power  to  earn 
money  because  of  such  injury.  This  is  the 
full  measure  of  her  recovery  for  her  perma- 
nent injury,  and  she  is  entitled  to  no  in- 
struction authorizing  any  recovery  for  the 
permanent  impairment  of  her  health.  The 
permanent  impairment  of  her  power  to  earn 
money  is  the  result  of  the  permanent  impair- 
ment of  her  health,  and  to  permit  a  recovery 
for  the  latter  as  well  as  the  former  would  be 
to  authorize  the  Jury  to  award  her  double 
damages  for  her  permanent  injury.    This  the 
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law  does  not  contemplate.  The  evidence 
tending  to  show  that  plaintiff's  Injury  Is  per- 
manent is  qnlte  meager,  still  there  is  some 
slight  evidence  authorizing  the  court  to  give 
an  instruction  upon  this  point.  But  the  in- 
struction given  was  erroneous  and  highly 
prejudicial  to  the  defendant  If,  upon  the 
next  trial,  the  evidence  shows  that  the  plain- 
tiff has  fully  recovered,  then,  in  lieu  of  in- 
struction No.  3,  as  given  upon  the  last  trial, 
the  court  will  give  the  following:  "If  you 
flud  for  the  plaintiff  Carrie  D.  Grofl  under 
instruction  No.  1,  you  should  award  her  such 
sum  as  will  fairly  compensate  her  for  any 
suffering,  mental  or  physical,  which  she  has 
endured  by  reason  of  the  injury  complained 
of,  and  for  any  loss  of  time  occasioned  by 

said  injury,  not  exceeding  in  all  $ ." 

Although  the  plaintiff  has  not  entirely  recov- 
ered and  is  yet  suffering  because  of  said  In- 
Jury,  if  there  is  no  evidence  tending  to  show 
that  her  injury  is  permanent,  the  court  will 
give  the  following  instruction:  "If  you  find 
for  the  plaintiff  Carrie  D.  Groff  under  in- 
struction No.  1,  you  should  award  her  sacfa 
sum  as  will  fairly  compensate  her  for  any 
suffering,  mental  or  physical,  which  she  has 
endured,  and  which  it  is  reasonably  certain 
from  the  evidence  she  will  yet  endure  as  the 
direct  and  proximate  result  of  her  injury, 
and  for  any  loss  of  time  occasioned  by  said 

injury,  not  exceeding  in  all  $ ."     If 

there  is  evidence  tending  to  show  that  the 
injury  is  permanent,  then  the  court  should 
give  the  following  instruction:  "If  you  find 
for  the  plaintiff  Carrie  D.  Groff  under  in- 
struction No.  1,  you  should  award  her  such 
sum  as  will  fairly  compensate  her  for  any 
suffering,  mental  or  physical,  which  she  has 
endured  by  reason  of  the  injury  complained 
of,  and  for  any  loss  of  time  occasioned  by 
said  injury,  and  for  any  reduction  of  her 
power  to  earn  money." 

For  the  reasons  Indicated,  the  Judgment  is 
reversed  and  cause  remanded  for  a  new  trial 
and  further  proceedings  consistent  herewith. 


McCABE-S  ADM'X  v.  MATSVILLE  &  B.  S. 

R.  CO.  et  al. 
(Court  of  Appeals  of  Kentucky.    Feb.  10, 1910.) 

1.  Judgment  (|  829*)— Judgment  of  United 
States  Court— Effect  in  State  Coubt. 
Where  the  federal  circuit  court  assumed 
jurisdiction  of  a  case  removed  from  a  state 
court,  and  dismissed  the  action  on  plaintiff's 
default,  from  which  judgement  no  appeal  was 
taken,  such  Judgment  was  conclnsive  of  the 
question  whether  the  cause  was  removable, 
though  plaintiff  during  the  pendency  of  the  ac- 
tion in  the  federal  court  prosecuted  an  appeal 
to  the  state  Court  of  Appeals,  and  secured  a 
reversal  of  the  order  of  the  trial  court  removing 
the  case  to  the  federal  court,  and  plaintiff  could 
not,  after  the  judgment  of  the  Court  of  Appeals 
was  reversed  by  the  United  States  Supreme 
Court,  and  the  cause  remanded  to  the  state  trial 
court.  Interpose  a  demurrer  to  an  answer  then 
died  by  defendant,  pleading  the  judgment  of  the 


federal  cirenit  court  in  bar  of  the  further  prose- 
cution of  the  suit  on  the  ground  that  the  feder- 
al removal  act  was  unconstitutional,  since  the 
qnestion  raised  by  such  demurrer  should  have 
been  interposed  either  in  the  state  court  when 
the  motion  to  remove  was  made  or  in  the  fedenal 
circuit  court  at  the  time  it  assumed  jurisdic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Jud«:mpnt, 
Cent.  Dig.  «  1510-1515 ;    Dec.  Dig.  §  829.*] 

2.  Constituttonai  Law  (i  46*)— Statute- 
Necessity  OF  PiJiADiNO  Invalidity. 

If  a  defense  is  based  upon  a  statute,  it  i» 
not  necessary  that  it  be  specifically  raised  by 
pleading  if  the  court's  attention  is  directed  to 
the  fact  that  its  validity  is  questioned,  and  the 
determination  of  the  question  is  necessary  to 
the  decision  of  the  case. 

[E>d.  Note. — For  other  cases,  see  Constitation- 
al  Law,  Cent  Dig.  |  42;    Dec  Dig.  {  46.*] 

3.  JuDoicBNT  (g  829*)— Judgment  of  UNrnsi> 
States  Coubt— Effect  is  State  Coubt — 
Hatters  Concluded  —  Questions  Neces- 
sarily Decided. 

A  decision  of  the  United  States  Supreme 
Court  tliat  a  federal  circuit  court  had  acquired 
jurisdiction  when  judgment  was  rendered  in  the 
state  court,  and  that  the  circuit  court's  judg- 
ment was  conclusive  until  reversed,  necessarily 
decided  that  the  statute  under  which  the  cause 
was  removed  to  the  federal  court  was  valid, 
where  its  alleged  invalidity  was  called  to  its  at- 
tention though  it  was  not  pleaded,  so  that  its 
validity  cannot  be  raised  on  remand  to  the  state 
court  for  retrial. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  ii  1510-1515 ;   Dey.  Dig.  i  829. •] 

Appeal  from  Circuit  Court  Mason  County. 

"To  be  offldally  reported." 

Action  by  Peter  McCabe's  administratrix 
against  the  Maysvllle  &  Big  Sandy  Railroad 
Company  aud  others.  From  an  order  sus- 
taining a  demurrer  to  the  reply,  plaintiff  ap- 
peals.   Affirmed. 

Allen  D.  Cole,  for  appellant  Worthington, 
Cochran  &  Browning,  for  appellees. 

CARROLL,  J.  This  case  has  heretofore 
been  three  times  in  this  court  on  as  many  ap- 
peals, 112  Ky.  861,  66  S.  W.  1054,  23  Ky.  Law- 
Rep.  2328;  89  S.  W.  083,  28  Ky.  Law  Rep. 
536;  100  S.  W.  219,  30  Ky.  Law  Rep.  1009: 
and  once  in  the  Supreme  Court  of  the  United 
States,  213  U.  S.  207,  29  Sup.  Ct  430.  53  L. 
Ed.  765.  On  the  last  appeal  to  this  court,  w» 
affirmed  a  Judgment  rendered  in  the  Mason 
circuit  court  in  favor  of  appellant  for  |2,500. 
From  the  Judgment  of  this  court  an  appeal 
was  prosecuted  by  the  appellees  to  the  Unit- 
ed States  Supreme  Court  That  court  re- 
versed us  upon  the  ground  that  the  Mason 
circuit  court  at  the  time  the  trial  was  bad 
and  the  Judgment  rendered  was  without  Ju- 
risdiction to  hear  or  dispose  of  tee  case  for 
the  following  reasons:  When  the  suit  waa 
first  brought  in  the  Mason  circuit  court  that 
court  upon  motion  of  appellees  entered  an 
order  removing  it  to  the  federal  court  From, 
this  order  the  appellant  prosecuted  an  appeal 
to  this  court.  Pending  the  appeal  from  the- 
order  of  removal  the  appellees  filed  a  tran- 
script of  the  record  in  the  Circuit  Court  of 
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the  United  States  for  the  Eastern  District  of 
KentnCky,  and  the  case  was  duly  docketed. 
After  this  court  had  reversed  the  order  of  the 
Mason  circuit  court  removing  the  case  to  the 
federal  court  the  appellant  filed  in  the  fed- 
eral court  a  motion  to  remand  the  case  to  the 
state  court,  which  motion  was  overruled. 
Thereupon  the  appellees  filed  an  answer  in 
the  federal  court,  and  on  their  motion  the 
case  was  set  for  trial  and  a  Judgment  by  de- 
fault entered  dismissing  the  appellant's  peti- 
tion. Afterwards,  when  the  case  came  on  for 
trial  in  the  Mason  circuit  court,  the  appel- 
lees offered  an  answer  which  set  up  all  the 
proceedings  taken  and  had  in  the  federal 
«ourt  The  motion  to  file  this  answer  was  de- 
nied, but  It  was  made  a  part  of  the  record. 
Thereupon  the  trial  proceeded  in  the  state 
court  with  the  final  result  that  a  Judgment 
was  obtained  for  the  amount  before  stated. 

On  the  appeal  to  the  Supreme  Ck>urt  of  the 
United  States  from  this'  court  that  court  held 
that  the  Judgment  of  the  federal  court,  dis- 
missing the  case  after  refusing  to  remand  it 
to  the  state  court,  was  a  bar  to  a  further 
prosecution  of  the  action  In  the  state  court 
as  the  Judgment  of  the  federal  court  stood 
unreversed  and  unmodified,  the  court  saying: 
"It  is  not  necessary  to  determine  whether  the 
case  was  removable  or  not  The  federal  court 
was  given  Jurisdiction  to  determine  that  ques- 
tion; it  did  determine  it,  and  its  Judgment 
was  conclusive  upon  the  parties  before  it  un- 
til reversed  by  proper  proceeding  in  this  court 
Instead  of  bringing  the  case  here,  the  plain- 
tiff proceeded  in  the  state  court,  and  that 
court  denied  effect  to  the  federal  Judgment 
The  plaintiff  in  error  lost  no  right  when  thus 
compelled  to  remain  In  the  state  court  not- 
withstanding the  federal  Judgment  In  its  fa- 
vor, and  brought  the  suit  here  by  writ  of  er- 
ror to  the  final  Judgment  of  the  state  court, 
denying  its  right  secured  by  the  federal  Judg- 
ment It  was  open  to  the  plaintiff  to  bring 
the  adverse  decision  of  the  federal  court  on 
the  question  of  Jurisdiction  to  this  court  for 
review.  This  course  was  not  pursued,  but  the 
action  proceeded  in  the  state  court  evidently 
upon  the  theory  that  the  Judgment  of  the  fed- 
eral court  was  a  nullity  if  it  had  erred  in 
taking  Jurisdiction.  For  the  reasons  stated 
we  think  this  hypothesis  is  not  maintainable.'^ 

When  the  mandate  of  the  Supreme  Court 
of  the  United  States  was  filed  in  this  court 
we  set  aside  the  former  Judgment  affirming 
the  Mason  circuit  court  and  Issued  a  mandate 
directing  the  Mason  circuit  court  to  set  aside 
the  Judgment  appealed  from  and  proceed  In 
accordance  with  the  opinion  of  the  Supreme 
Court  of  the  United  States.  Thereupon  the 
Mason  circuit  court  pursuant  to  tlie  mandate, 
•et  aside  its  former  Judgment  and  its  order 
refuting  to  allow  to  be  filed  the  answer  there- 
tofore tendered  pleading  in  bar  the  Judgment 
of  the  United  States  Circuit  Court  and  en- 
tered an  order  filing  the  same.  Appellant 
then  filed  a  general  demurrer  to  the  answer, 
wbidi  the  court  overruled,  foUowIng  It  by  a 


reply  to  which  a  demurrer  was  sustained.  It 
is  from  the  order  sustaining  a  demurrer  to 
the  reply  that  this  appeal  is  prosecuted.  The 
material  part  of  the  reply,  and  the  only  part 
we  are  concerned  with,  assails  the  constitu- 
tionality of  the  Removal  Act  (Act  March  3, 
1875,  c.  137,  18  Stat  470,  as  amended  by  Act 
Aug.  13, 1888,  c.  866,  25  Stat  433  [U.  S.  Comp. 
St  1901,  p.  507])  in  the  following' terms: 
"Plaintiff  therefore  states  that  sections  3  and 
5  of  the  act  of  Congress  known  as  the  re- 
moval act  and  any  other  such  parts  thereof 
as  undertake  to  confer  or  did  undertake  to 
confer  upon  the  United  States  Circuit  Court 
for  the  Eastern  District  of  Kentucky  the 
right  of  Jurisdiction  to  hear  and  determine 
the  controversy  herein,  which  is  not  and  nev- 
er has  been  a  controversy  wholly  between 
citizens  of  different  states,  or  in  conflict  with 
article  S,  section  2,  of  the  United  States  Con- 
stitution and  the  0th  and  10th  amendments 
thereto.  Plaintiff  therefore  states  that  said 
act  of  Congress  in  so  far  as  It  was  intended 
to  apply  to  controversies  not  wholly  between 
citizens  of  different  states  is  unconstitutional, 
null  and  void,  and  she  pleads  and  relies  upon 
such  provisions  of  the  federal  Constitution  in 
estoppel  of  defendants'  plea  in  bar  of  the  Ju- 
risdiction of  this  court  and  its  right  to  pro- 
ceed in  this  case." 

It  seems  to  us  that  this  attack  on  the  valid* 
Ity  of  this  statute  comes  too  late.  If,  as  ar- 
gued by  counsel,  it  was  necessary  to  raise 
the  question  of  its  validity  by  a  pleading, 
then  it  should  have  been  made  by  appropriate 
pleading  in  the  state  court  when  the  motion 
to  remove  to  the  federal  court  was  made,  or 
it  should  have  been  made  in  the  federal  court 
when  the  case  was  there  pending.  If  we 
should  now  hold  that  the  reply  presented  a 
good  defense.  It  would  be  In  effect  ruling 
that  the  United  States  statute  under  consid- 
eration was  violative  of  the  federal  Constitu- 
tion and  hence  void.  The  further  effect  of 
tills  would  be  to  vacate  not  only  the  Judg- 
ment of  the  Supreme  Court  of  the  United 
States  but  the  mandate  of  this  court  issued  in 
pursuance  thereof,  and  to  open  up  the  case 
for  a  new  trial  in  the  state  court  as  If  no 
Judgment  had  ever  been  rendered.  Neither 
of  these  things  are  we  prepared  to  do.  But, 
aside  from  this,  we  are  unable  to  agree  with 
counsel  that  It  is  necessary  to  raise  by  plead- 
ing the  question  that  a  statute  upon  which  a 
right  or  remedy  Is  rested  is  unconstitutional. 
In  our  opinion,  when  a  cause  of  action  or  de- 
fense is  based  on  a  statute,  it  Is  not  necessary 
that  the  validity  of  the  statute  should  be  at- 
tacked in  a  pleading  setting  forth  specifically 
its  invalidity.  If  the  attention  of  the  court 
Is  directed  to  the  fact  that  the  validity  of 
the  statute  is  drawn  in  question,  and  the  de- 
termination of  Its  validity  is  necessary  to  a 
correct  decision  of  the  case,  it  will  take  Ju- 
dicial notice  of  the  legal  question  presented. 
In  such  a  case,  if  the  right  of  action  or  de- 
fense depended  on  the  validity  of  the  stat- 
ute, the  court  would  necessarily  be  obliged 
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to  uphold  tiie  statute  If  It  Bustalned  the  plea 
rested  upon  It  As  the  qaestion  was  called  to 
the  attention  of  the  Supreme  Court  of  the 
United  States,  we  cannot  escape  the  convic- 
tion that  the  validity  of  the  statute  must 
have  been  considered  by  that  court  The  ques- 
tion decided  by  that  court  was  that,  as  the 
federal  court  had  assumed  Jurisdiction,  its 
Judgment  was  ccmcluslve  of  this  question.  To 
reach  this  conclusion  the  Supreme  Court  of 
the  United  States  must  first  have  determined 
that  the  act  conferring  Jurisdiction  upon  the 
federal  court  was  valid.  If  the  act  under 
which  the  federal  court  acted,  and  by  virtue 
of  which  It  assumed  Jurisdiction,  was  uncon- 
stitutional, It  seems  manifest  that  the  deci- 
sion of  the  federal  court  taking  Jurisdiction 
under  this  act  could  not  stand.  It  is  true 
that  the  Supreme  Court  of  the  United  States 
does  not  in  the  opinion  discuss  the  validity  of 
this  act,  but  it  does  not  follow  from  this  fact 
that  Its  validity  was  not  considered  by  the 
court  It  not  Infrequently  happens  that  ques- 
tions that  are  esteemed  important  by  counsel 
are  not  alluded  to  in  the  opinion.  Looking 
at  the  matter  from  either  of  the  view  points 
in  which  It  presents  itself,  we  are  of  the  opin- 
ion that  the  validity  of  the  statute  In  this 
particular  case  is  a  closed  incident. 
Wherefore  the  Judgment  is  afSrmed. 


MOSELET  et  a1.  v.  HAMILTON  et  at. 
(Court  of  Appeals  of  Kentucky.    Feb.  9,  1910.) 

1.  Taxatioh  (I  7M*)— Tax  Deed— Descbip- 

TIOR. 

Ky.  St  {  4066  (Rnssell's  St.  |  6948),  de- 
clares that  no  error  or  informality  in  the  de- 
scription or  location  of  property  assessed  for 
taxation  shall  invalidate  the  assessment  if  the 
property  can  with  reasonable  certainty  be  lo- 
cated from  the  description  given,  and  Gen.  St. 
1883,  c.  92,  art  8,  (  17,  provides  that  on  a 
sale  of  land  for  taxes  to  the  state  the  sheriff 
shall  return  a  report  in  writing  to  the  county 
clerk  showing  when  the  sale  was  made,  to 
whom,  the  price,  and  giving  a  description  of  the 
land  sold  as  fully  as  he  is  able  to  do.  Beld 
that  where  land  was  sold  to  the  state  for  taxes 
because  there  was  no  other  bidder,  a  descrip- 
tion in  the  deed  following  the  description  in  the 
assessment  and  in  the  weriff's  report  to  wit: 
"One  tract  of  land  situated  and  being  in  said 
county  in  Herbert  voting  district.  No.  81,  and 
bounded  as  follows:  120  acres  of  land  adjoin- 
ing Al.  May.  Valuation  $1,028.00.  Slst  pre- 
cinct. Assessed  as  the  property  of  Martin  L. 
Hamilton.  Less  one  acre  out  of  the  north- 
east comer  thereof' — ^was  D*t  fatally  defective 
for  indeflniteness. 

[Ed.    Note.— For   other  cases,   see   Taxation, 
Cent  Dig.  iS  1519-1522 ;    Dec.  Dig.  §  764.*] 

2.  Taxation    (|    789*)— Tax    Sales— Dekh— 
Pbima  Facie  Validitt. 

Ky.  St  i  4080  (Russell's  St  }  5922),  pn>- 
vides  that  in  all  suits  involving  tax  titles  the 
deed  shall  be  prima  facie  evidence  of  the  wg- 
ularitv  of  the  sale  and  of  all  prior  proceedings 
and  title  in  the  person  to  whom  the  deed  has 
been  executed;  section  4162  (Russell's  St  § 
6022)  declares  that  when  a  sale  is  made  to  the 
state  the  sheriff  shall  file  a  report  tbeseof,  which 
shall  vest  the  title  of  all  persons  sui  juris  in 


the  state:  and  section  S700  (Russell's  St  f 
4882)  declares  that  except  in  a  direct  proceed- 
ing no  fact  officially  stated  by  an  officer  shall 
be  called  in  question  except  on  the  allegation  of 
fraud  in  the  party  benefited  thereby  or  mistake 
on  the  part  of '  the  officer.  HHd,  that  such 
statute  changed  the  rule  previously  in  force 
that  a  person  claiming  under  a  tax  deed  must 
show  compliance  with  all  the  requisites  of  the 
law,  and  that  thereunder  he  establidies  a  prima 
fade  case  of  the  validity  of  his  title  by  intro- 
ducing his  deed,  the  redtsls  of  which  can  be 
impeached  only  on  allegation  of  fraud  in  the 
party  benefited  or  mistake  on  the  part  of  the 
officer. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1656-1569;   Dec.  Dig.  |  789.*] 

Appeal  from  Circuit  C!ourt,  Ohio  County. 

"To  be  offleially  reported." 

Action  by  Y.  L.  Moseley  and  others  against 
M.  L.  Hamilton  and  another.  Judgmmt  for 
defendants,  and  plaintiffs  apiieal.  Reversed 
and  remanded. 

W.  H.  Barnes,  for  awellants.  Bingo  ft 
Clements  and  W.  F.  Shaw,  for  appellees. 

HOBSON,  J.  1.  L.  Moseley  and  S.  A.  An- 
derson brought  this  action  against  M.  8. 
Hamilton  and  M.  W.  Moseley  to  recover  pos- 
session of  a  tract  of  land  described  In  the 
petition  by  metes  and  bounds.  It  was  alleged 
in  the  petition  that  the  land  was  assessed  for 
county  and  state  revenue  for  the  year  1905 
as  the  property  of  M.  L.  Hamilton ;  that  the 
taxes  were  unpaid ;  that  the  land  was  bought 
in  by  the  state  on  December  4, 1905,  and  was 
sold  by  the  auditor's  agent  on  December  7, 
1908,  and  bought  by  them  for  the  taxes,  $33.- 
53;  and  that  the  auditor  had  made  them  a 
deed  for  the  land  on  February  15, 1909 ;  that 
they  paid  the  taxes  on  the  land  for  190S 
amounting  to  $16.60;  and  that  the  defend- 
ants were  wrongfully  In  poesesslon  of  it  The 
deed  was  filed  with  the  petition  and  as  part 
of  it  The  plaintiffs  prayed  Judgment  for 
the  land  and  $150  damages  for  its  detention, 
or,  if  they  were  not  entitled  to  the  land,  to  a 
lien  on  it  for  the  sums  they  had  paid  with 
interest  and  cost  The  defendants  filed  a  de- 
murrer to  the  petition  and  with  the  demurrer 
an  answer,  which  controverted  the  allegations 
of  the  petition,  and  pleaded  certain  afiBrma- 
tive  matter.  The  plaintiffs  demurred  to  the 
affirmative  matter  in  the  answer,  and  moved 
to  strike  it  out  The  court  sustained  the  mo- 
tion to  strike  out  the  affirmative  matter.  A 
reply  was  then  filed  putting  in  issue  an  alle- 
gation in  the  answer  that  the  auditor  was 
without  authority  to  make  the  deed  under 
which  plaintiffs  claim.  The  case  was  then 
submitted  without  any  proof,  and  the  court 
adjudged  that  the  plaintiffs  were  not  entitled 
to  the  land,  but  were  entitled  to  a  Hen  on  it 
for  the  sums  they  had  paid.  From  this  Judg- 
ment the  plaintltfb  appeal. 

While  the  court  did  not  In.  form  rule  upon 
the  defendant's  demurrer  to  the  plaintiffs' 
petition,  it  Is  manifest  from  his  Judgment 
that  he  sustained  the  demurrer  to  bo  much 
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of  the  petltkm  as  claimed  the  land,  holding 
that  the  deed  did  not  pass  title  to  It,  and 
oveiTuled  the  demurrer  to  so  much  of  the  pe- 
tition aa  sought  a  lien  on  the  land  for  the 
money.  The  ruling  of  the  court  In  holding 
the  petition  bad  seems  to  have  been  based 
upon  the  ground  that  the  description  in  the 
deed  was  not  sufficient  to  pass  title.  The 
description  Is  In  these  words :  "One  tract  of 
land  situated  and  being  In  said  county  In 
Herbert  voting  district,  No.  81,  and  bounded 
as  follows:  120  acres  of  land  adjoining  Al. 
May.  Valuation  $1,028.00.  Slst  precinct  As- 
sessed as  the  property  of  Martin  L.  HaniH- 
ton.  Less  one  acre  out  of  the  northeast  cor- 
ner thereof." 

We  had  a  similar  question  before  us  in 
Husbands  v.  Pollylck,  128  Ky.  602,  663,  86 
S.  W.  829,  29  Ky.  Law  Rep.  89S.  In  that 
case  we  said:  "It  Is  contended  that  this  as- 
sessment is  InTalld  b^ause  it  is  not  a  snffl- 
ci«it  description  of  the  property  to  Identify 
it.  From  the  nature  of  the  case,  description 
of  lands  on  the  assessors'  books  In  this  state 
where  the  sectional  system  of  surreys  and 
descriptions  are  not  and  have  never  been  in 
use^  except  in  a  small  portion  of  the  state, 
cannot  be  as  full  as  is  generally  given  in 
deeds.  Nor  Is  it  necessary  that  It  should  be. 
It  Is  certainly  competent  for  the  Legisla- 
ture to  prescribe  the  form  of  assessors'  books. 
If  it  does.  It  is  not  for  the  court  to  say  that 
assessments  made  in  such  form  are  not  ade- 
quate. The  assessment  In  this  case  was  in 
strict  conformity  to  the  statute,  and  was  a 
Boffident  description  of  the  land.  The  ques- 
tion then  arises  whether  the  sherliTs  sale, 
and  the  certificate  he  is  required  to  give  of 
the  land,  when  sold  for  delinquent  taxes, 
should  give  a  more  extended  description  of 
the  property  levied  on  and  sold.  It  is  to  be 
remembered  that  In  this  ease  the  land  was 
not  sold  to  a  stranger  by  the  sheriff,  but  was 
struck  off  to  the  state  because  there  was  no 
other  bidder.  The  statute  regulating  the 
sherifC's  duties  in  that  respect  is  not  very 
explicit.  It  was  section  14,  art  8,  c.  92,  Gen. 
St.,  and  reads,  on  this  point:  'And  if  no  one 
will  bid  for  and  purchase  such  land  at  the 
price  of  the  taxes  due  and  the  cost  of  the 
sale,  it  shall  be  the  duty  of  the  sheriff  or 
collector  to  purchase  same  for  the  state,  bid- 
ding therefor  the  taxes  due  and  the  costs  of 
the  sale.'  Section  17,  same  chapter  and  ar- 
ticle, requires  the  sheriff  to  return  and  re- 
port in  writing  to  the  county  clerk,  showing 
when  the  sale  was  made,  to  whom,  and  at 
what  price,  'and  giving  a  description  of  the 
land  sold  as  fully  as  he  is  able  to  do.'  In 
this  case  the  sheritTs  report  was  filed  as  re- 
quired; the  description  of  the  land  being 
the  same  as  is  shown  in  the  assessor's  books. 
We  are  of  the  opinion  that  the  description  is 
suffldent" 

The  descripti<m  of  the  land  sold  here,  as 
given  in  the  deed,  follows  the  sherifTs  certlf- 
Icate,  and  It  follows  the  agsessment  which 
In  the  form  prescribed  In  the  statute.    It  was 


alleged  in  the  petition  and  not  denied  that 
this  Is  the  only  tract  of  land  owned  by  Hamil- 
ton in  that  precinct,  and  so  the  case  falls 
within  the  rule  that  that  is  certain  which 
may  be  made  certain.  The  particular  piece 
of  property  which  was  assessed,  levied  on, 
and  sold  was  Identified  beyond  doubt  by  the 
undisputed  facts  stated  in  the  record.  It  is 
undoubtedly  within  the  power  of  the  Legis- 
lature to  prescribe  the  forms  in  this  matter, 
and  when  the  statute  is  complied  with  the 
title  will  pass  unless  facts  should  be  shown 
rendering  it  Impossible  to  tell  what  piece  of 
land  was  sold.  Ky.  St  S  4056  (RusseH's  St  | 
5948),  provides:  "But  no  error  or  informal- 
ity in  the  description  or  in  the  location  of 
the  property,  or  in  the  name  of  the  ownep 
or  party  assessed,  shall  invalidate  the  assess- 
ment if  the  property  can  with  reasonable  cer- 
tainty be  located  from  the  description  given; 
and  in  case  of  such  error  and  informality, 
the  collector  may  receive  the  taxes  and  by 
his  receipt  correct  Budi  error  or  informal- 
ity." 

We  are  referred  to  Gooch  v.  Benge,  90  Ky. 
894,  14  S.  W.  376,  12  Ks.  Law  Rep.  868,  as 
laying  down  a  different  rule;  but  the  stat- 
ute under  which  that  case  was  decided  was 
materially  different  from  the  statute  now  in 
force.  The  provisions  of  that  statute  requir- 
ing the  land  to  be  described  by  the  auditor 
and  the  auditor's  agent  have  been  omitted 
from  the  act  now  In  force.  On  the  fticts 
shown  the  court  should  have  overruled  the 
demurrer  to  the  petition  and  should  have 
held  the  description  of  the  land  sufilclent  to 
sustain  the  sale.  When  the  demurrer  to  the 
petition  is  overruled,  the  defendant  should 
have  leave  to  amend  his  answer;  as  it  is 
manifest  from  the  record  that  the  judgment 
of  the  circuit  court  Is  based  on  the  ground 
that  he  held  the  plaintiff's  petition  insufll- 
dent  on  demurrer. 

Previous  to  the  late  statutes,  it  was  held 
by  this  court  in  a  long  line  of  decisions  that 
a  tax  sale  was  not  valid  unless  all  the  req- 
uisites of  the  law  are  complied  with,  that 
nothing  was  presumed  in  their  favor,  and 
that  he  who  daims  under  a  tax  sale  must 
show  that  the  officer  complied  with  all  the 
requisites  of  the  statute.  Thus  in  Terry  in 
Blelght,  3  T.  B.  Mon.  271,  16  Am.  Dec.  101, 
the  court  said:  "As  to  the  sales  for  direct 
taxes,  there  is  no  evidence  filed  in  the  cause^ 
whereby  it  can  be  seen  whether  they  were 
duly  and  properly  made.  The  Supreme 
Court  of  the  United  States  have  held  such 
sales  to  great  strictness.  The  onus  probandi 
lies  on  him  who  relies  on  them.  Nothing  is 
presumed  In  favor  of  organs  of  the  law  who 
have  conducted  them ;  but  to  sustain  them, 
it  must  be  shown  that  all  the  requisites  .of 
the  law  have  been  complied  with,  or  the  sale 
passes  no  title." 

This  ruling  was  followed  uniformly  by  the 
court  under  the  statutes  then  in  force.  Craig 
V.  Johnson,  3  T.  B.  Mon.  323;  Bishop  v.  Lo- 
van,  4  B.  Mon.  116 ;   Durrett  t.  Stewart,  88 
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Ky.  665, 11  S.  W.  T73,  11  Ky.  Law  Rep.  172; 
Smith  V.  Ryan,  88  Ky.  636,  11  S.  W.  647,  11 
Ky.  Law  Rep.  128;  Whipple  v.  Earlck,  93 
Ky.  121,  19  S.  W.  237,  14  Ky.  Law  Rep.  85 ; 
Jones  r.  Miracle,  93  Ky.  639,  21  S.  W.  241, 14 
Ky.  Law  Rep.  639 ;  Commonwealth  t.  Three 
ForkB  Coal  Co.,  95  Ky.  273,  25  S.  W.  8,  15 
Ky.  Law  Rep.  633;  Pryor  v.  Hardwick,  22 
«.  W.  645,  15  Ky.  Law  Rep.  166;  Hundley 
T.  Taylor,  25  S.  W.  887,  15  Ky.  Law  Rep. 
«08;  Rice  t.  West,  42  S.  W.  116,  19  Ky.  Law 
Rep.  832;  Carlisle  t.  Cassady,  46  S.  W.  490, 
20  Ky.  Law  Rep.  562.  Under  this  rule  tax 
titles  were  practically  valueless,  for  the  older 
they  became  the  less  possible  it  was  for  the 
purchaser  to  show  that  all  the  requisites  of 
•the  statute  had  been  complied  with ;  and  so, 
to  remedy  the  evil.  It  was  provided  by  sec- 
tion 4030,  Ky.  St  (Russell's  St  $  5922) :  "In 
all  suits  and  controversies  Involving  the  ti- 
tles of  lands  claimed  or  held  under  the  deed 
«xecuted  by  the  sherifT  In  pursuance  of  the 
sale  for  taxes,  the  deed  shall  he  prima  fade 
«vidence  of  the  regularity  of  the  sale  and  of 
all  prior  proceedings  and  title  la  the  person 
to  whom  the  deed  has  been  executed."  It 
was  also  provided  that,  where  the  land  was 
hougbt  by  the  state,  the  sheriff  should  file 
with  the  county  clerk  a  report  of  the  sale.  The 
effect  to  be  given  thta  report  Is  thus  pre- 
scribed by  the  statute:  "Said  report  when 
recorded,  shall  operate  as  a  conveyance  and 
vest  the  tiOe  to  the  property  of  all  persons 
Bul  juris  In  the  state,  county  or  district,  or 
«ither,  and  shall  be  constructive  notice  to 
the  world  of  the  claim  existing  in  favor  of 
the  purchaser,  whether  the  state  or  county 
or  district  or  an  individual  against  the  lands 
of  i>er8ons  laboring  under  no  legal  disabil- 
ity." Ky.  St  4162  (Russell's  St  §  6022). 
Section  3760,  Ky.  St  (Russell's  St  {  4862), 
further  provides:  "Unless  In  a  direct  pro- 
ceeding against  himself  or  his  sureties,  no 
fact  officially  stated  by  an  officer  in  respect 
•of  a  matter  about  which  he  is  by  law  re- 
'Qulred  to  make  a  statement,  in  writing,  ei- 
ther in  the  form  of  a  certificate,  return  or 
otherwise,  shall  be  called  in  question,  except 
upon  the  allegation  of  fraud  In  the  party 
benefited  thereby,  or  mistake  on  the  part  of 
the  officer." 

The  effect  of  these  provisions  has  been  to 
change  the  rule  heretofore  in  force.  The 
presumption  now  is  that  the  officer  has  com- 
plied with  all  the  requisites  of  the  statute. 
The  taxpayer  may  show  that  he  did  not  do 
«o,  but  the  officer's  deed  makes  out  for  the 
purchaser  a  prima  facie  case;  and  no  fact 
-officially  stated  by  the  officer  In  his  certifi- 
cate or  deed  in  respect  to  a  matter  about 
which  he  is  required  to  make  a  statement  in 
writing  can  be  called  in  question  except  upon 
«n  allegation  of  fraud  in  the  party  benefited 
■or  mistake  on  the  part  of  the  officer.  Except 
«o  far  as  the  statutes  have  changed  the  rule 
as  to  the  burden  of  proof,  the  decisions  here- 


tofore made  by  the  court  as  to  what  is  es- 
sential to  a  valid  sale  are  still  the  law  of 
the  state  as  to  matters  where  the  statute  has 
not  been  changed.  To  Illustrate,  It  was  held 
under  the  former  statutes  that  a  tax  sale 
for  more  than  was  due  was  a  sale  without 
jurisdiction  and  void.  Smith  v.  Ryan,  88  Ky. 
636,  11  S.  W.  647,  11  Ky.  Law  R^.  128; 
Carlisle  v.  Cassady,  46  S.  W.  490,  20  Ky.  Law 
Rep.  562.  In  Alexander  v.  Aud,  121  Ky.  106, 
88  S.  W.  1103,  28  Ky.  Law  Rep.  69,  certain 
taxpayers  of  Daviess  county  brought  a  suit 
enjoining  the  auditor's  agent  from  selling 
their  lands  which  had  been  bought  in  by 
the  state  for  bade  taxes.  One  of  the  grounds 
relied  on  for  the  Injunction  was  that  the  tax- 
payer had  personal  property  out  of  which  the 
taxes  could  have  been  made.  It  was  held 
that  the  petition  was  not  sufficient  In  that 
It  did  not  disclose  the  character  and  valae 
of  the  personal  property.  In  other  words, 
it  did  not  show  what  iwrsonal  property  the 
taxpayer  had.  The  answer  in  this  case  has 
the  same  defect  In  that  case  It  was  held  that 
the  fact  that  the  taxpayer  had  personal  prop- 
erty would  not  render  void  the  sheriff's  sale 
of  the  property  to  the  state,  as  the  state  had 
a  lien  on  all  the  taxpayer's  property,  and 
the  sale  by  the  auditor's  agent  was  simply  a 
means  of  enforcing  that  lien.  The  taxpayer 
could  stop  the  sale  by  tendering  the  tax  due, 
and  this  had  not  been  done. 

In  the  recent  case  of  James,  Auditor,  r. 
Blanton,  123  S.  W.  328,  we  laid  down  the 
rule  as  to  how  the  Interest  should  be  count- 
ed  on  these  back  taxes,  where  the  land  has 
been  bought  in  by  the  state.  It  appears  from 
the  record  that  the  land  was  assessed  here 
at  $1,020,  and  we  do  not  well  see  how  the 
taxes  on  that  assessment  with  Interest  and 
penalties  and  cost  could  amount  to  as  much 
as  $35.53.  From  the  record  we  are  inclined 
to  think  that  the  judgment  of  the  circuit  court 
does  justice  between  the  parties,  and  that  the 
plaintiffs  should  have  acquiesced  in  It;  but, 
as  the  facta  have  not  been  pleaded,  we  can- 
not now  BO  determine. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


COMMONWEALTH  v.  PETER,  Judge. 

(Court  of  Appeals  of  Kentucky.    Feb.  8,  1910.) 

1.  Mandamus  (§  60*)— Subjects  of  Relief- 
Settlement  or  Decedent's  Estate — "Wbit 
of  Mandamus." 

Ky.  St.  I  3855  (Rnssell's  St.  |  3885),  re- 
qnires  a  personal  representative  of  a  decedent's 
estate  to  return  an  inventor;^  within  a  certain 
time  after  qualifying.  Section  3857  provides 
that  any  personal  representative  failing  to  re- 
turn an  inventory  witliin  six  months  after  qual- 
ifying shall  be  fined  by  the  county  court,  and  be 
required  to  make  such  inventory  upon  a  day 
fixed  by  it,  and,  upon  failure  to  do  so,  shall  be 
fined  for  each  subsequent  delinquency,  and  sec- 
tion 3858   requires   every  personal   representa- 
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tire  to  ]mt«  Ua  aoeonnts  Mttled,  and  all  aettle- 
ments  and  voucheta  returned  to  the  county 
court  within  a  certain  time,  and  aa  often  there- 
after as  the  court  requirea.  Civ.  Code  Prac.  { 
477,  defines  the  "writ  of  mandamus"  as  an  or- 
der of  a  court  commanding  an  executlTe  or  min- 
isterial officer  to  perform  or  omit  an  act,  the 
performance  or  omission  of  which  is  enjoined 
by  law,  which  ahail  be  granted  on  the  motion 
of  the  party  aggrieved  or  of  the  commonwealth 
when  the  public  interest  is  affected.  Held,  that 
the  duty  of  a  county  judge  to  require  executors 
and  administrators  to  file  Inventories  and  make 
settlements  was  mandatory,  and  not  a  matter  of 
judicial  discretion  which  could  not  be  enforced 
by  mandamus. 

[EA.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  i  71;    Dec  Dig.  %  60.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  5,  pp.  4323-4330;    toI.  8,  pp.  7714,  7715.] 

2.  Mandamus  (S  23*)— Persons  Entitled  to 
Relief  —  Settlement  of  Decedents'  Es- 
tates. 

The  commonwealth  could  maintain  manda- 
mus to  compel  such  inventory  and  settlement, 
though  its  sole  object  in  obtaining  the  relief  was 
to  secure  evidence  for  the  enforcement  of  the 
inheritance  taxes. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  f  55 ;   Dec.  Dig.  {  23.»] 

8.  CouBTB  (f  207*)— Appellate  Jitbisdictior 

— ISSOANCE    of    PkEBOOATITE    WbITS— MAN- 
DAMUS. 

Even  if  the  Court  of  Appeals  has  authority 
to  issue  mandamus  to  control  the  action  of  in- 
ferior tribunals,  such  as  the  county  courts,  it 
will  not  do  so;  petitioner  having  an  adequate 
remedy  by  applying  to  the  circuit  court  for  the 
writ. 

[Ki.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  »  ««;  Dec.  Dig.  8  207.*] 

"To  be  officially  reported." 

Petition  for  mandamas  by  the  Common- 
wealth  by  Artbur  E.  Hopiclns  and  another 
against  Arthur  Peter,  Judge.  Writ  draled, 
and  petition  dismissed. 

M.  J.  Holt,  Joseph  Selligman,  and  C.  H. 
Searcy,  for  plaintiff.  Wm.  Marsball  Bullitt, 
Alvln  T.  Shaplnsky,  and  Bullitt  &  Bullitt, 
for  defendant 


NUNN,  C.  J.  The  record  In  this  case  was 
misplaced  for  some  time,  hence  the  delay 
In  writing  the  opinion. 

The  county  attorney  of  Jefferson  county, 
Arthur  B.  Hoplclns,  and  Holland  L.  Ander- 
son, revenae  agents  for  the  state  at  large, 
filed  In  this  court  their  petition,  aslting  a 
writ  of  mandamus  to  compel  the  defendant, 
Arthur  Peter,  as  county  judge  of  Jefferson 
county,  to  require  the  Fidelity  Trust  Com- 
pany of  Louisville,  Ky.,  to  file,  as  executor 
of  the  estates  of  Underwood,  Hart,  Walsh, 
Mackey,  Barth,  Bonnie,  Parr,  Leeds,  and 
Bodlne,  with  the  county  court  clerk  of  Jef- 
ferson county,  an  Inventory  of  the  estate  of 
each  of  the  persons  named,  and  to  compel  it 
as  such  executor  to  make  settlements  of  Its 
accounts,  and  return  same  to  the  county 
court,  of  the  estates  of  Underwood,  Walsh, 
Parr,  and  Leeds,  it  having  been  executor 


of  these  estates  tor  more  than  two  years 
without  ever  filing  an  inventory  or  making 
a  settlement  of  any  or  either  of  these  es- 
tates. It  appears  from  the  petition  that  the 
revenue  agents  named  in  connection  with 
the  county  attorney  had  previously  brought 
actions  in  the  county  court  to  compel  the 
listing  of  omitted  property  on  the  part  of 
some  of  the  estates  named,  under  section 
4241,  Ky.  St.  (Russell's  St  {  6170),  and 
against  the  others,  that  the  state  might  col- 
lect the  inheritance  tax  under  the  act  of 
1906  (Laws  1906.  c.  22). 

It  Is  contended  that  the  defendant  under 
the  law  exercises  Judicial  discretion  with 
reference  to  requiring  inventories  and  set- 
tlements of  estates  of  deceased  persons  to 
be  filed,  and  therefore  the  court  has  no  right 
to  compel  him  by  mandamus  to  act  In  the 
matter.  The  defendant's  position  Is  correct, 
If  right  in  the  assumption  that  his  duties 
with  reference  to  this  matter  are  judicial- 
Section  477,  Clr.  Code  Prac,  defines  a  man- 
damus as  follows:  "The  writ  of  manda- 
mus, as  treated  of  In  this  chapter.  Is  an  or- 
der of  a  court  of  competent  and  original 
Jurisdiction,  commanding  an  executive  or 
ministerial  officer  to  perform  an  act  or  omit 
to  do  an  act  the  performance  or'  omission 
of  which  is  enjoined  by  law ;  and  Is  granted 
on  the  motion  of  the  party  aggrieved,  or  of 
the  commonwealth  when  the  public  Interest 
is  affected."  In  the  case  of  Board  of  Trus- 
tees of  Firemen's  Pension  Fund  v.  McCroy, 
116  S.  W.  326,  21  L.  R.  A.  (N.  S.)  683  (to  be 
officially  reported),  this  court  said:  "The 
court  will  not  interfere  by  mandamus  with 
the  executive  officers  of  the  government  In 
the  exercise  of  their  ordinary  duties,  even 
where  those  duties  require  an  interpretation 
of  the  law,  the  court  having  no  appellate 
power  for  that  purpose,  but  when  they  re- 
fuse to  act  In  a  case  at  all,  or  when,  by 
special  statute,  or  otherwise,  a  mere  ministe- 
rial duty  Is  liqposed  upon  them — that  Is,  a 
service  which  they  are  bound  to  perform 
without  further  question — then.  If  they  re- 
fuse, a  mandamus  may  be  issued  to  compel 
them."  It  will  be  observed  from  the  section 
of  the  Code  and  the  authority  last  cited  that 
when  an  official  has  a  ministerial  duty  to 
perform,  one  fixed  by  law,  and  he  fails  to 
perform  It  a  mandamus  may  be  issued  to 
compel  him  to  do  so.  This  court  has  in  ait 
least  two  cases  decided  that  the  require- 
ments of  sections  3855,  3857,  3858,  Ky.  St 
(Russell's  St  is  3885,  3887,  3888),  and  of  the 
act  of  1006,  Imposing  an  Inheritance  tax, 
are  mandatory  In  so  far  as  they  Impose  du- 
ties upon  the  county  Judge  to  require  ad- 
ministrators and  other  officials  to  file  Inven- 
tories and  make  settlements  of  the  estates 
in  their  hands,  which  are  matters  of  pubUc 
Interest.  See  the  cases  of  Commonwealth 
T.  Ganlbert's  Adm'r,  119  S.  W.  779  (to  be  of- 
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ficiany  reported),  and  Dants,  Elxecntor,  ▼. 
Cooper,  County  Jndge,  123  Ky.  359,  96  S.  W. 
454,  29  Ky.  Iaw  Rep.  778.  In  the  last  case 
cited  this  court  said:  "Administrators  and 
executors  of  decedents'  estates  represent  not 
only  the  creditors  thereof,  and  those  whom 
the  statutes  have  designated  to  take  by  In- 
heritance or  devise,  but  they  are  representa- 
tives also  of  the  state  in  administering  such 
estates.  In  the  execution  of  their  duties 
they  discharge  to  a  certain  extent  functions 
affecting  the  public;  for  it  Is  deemed  a  mat- 
ter of  public  concern  that  their  administra- 
tion of  decedent's  estates  shall  be  made  mat- 
ters of  public  record.  Their  failure  to  com- 
ply with  the  requirements  of  the  law  In  the 
execution  of  their  duties  Is  of  course  a  mat- 
ter that  may  be  subject  of  complaint  by  any 
one  directly  concerned,  whether  a  creditor 
or  Inheritor.  But  their  failure  is  also  a  mat- 
ter of  public  concern.  The  language  of  the 
statute  above  quoted  Is  mandatory.  No  dis- 
cretion is  vested  In  the  county  court  to  waive 
the  exactions  of  the  statutes,  nor  Is  It  ma- 
terial whether  some  of  the  devisees  were 
Infants,  or  whether  their  trustee  named  in 
the  will,  he  being  of  contractual  age,  and 
not  under  disability,  could  act  solely  for 
them  In  the  matter,  for,  although  all  were 
adults,  they  could  not  dispense  with  the 
law.  The  county  Judge  was,  therefore,  un- 
der the  duty  to  require  the  inventory  to  be 
filed,  and  the  settlement  to  be  made  as  di- 
rected by  the  sections  of  the  statutes  supra." 
Defendant  contends  that  the  purpose  of 
plaintiffs'  counsel  was  to  have  these  Inven- 
tories placed  on  record  to  enable  them  to  ob- 
tain evidence  as  to  what  property  they  had 


omitted  to  list  for  taxation  and  to  also  fur- 
nish the  state  evidence  of  tlie  amount  of 
inheritance  tax  due  It;  that  the  proceeding, 
in  its  nature,  is  Inquisitorial,  and  therefore 
the  defendant  was  right  in  refusing  to  sus- 
tain plaintiffs'  motion.  This  was  a  matter 
the  county  judge  had  no  right  to  consider. 
It  mattered  not^  so  far  as  bis  duties  were 
concerned,  for  what  reason  they  desired  to 
have  this  record  made,  or  for  what  reason 
the  trust  company  had  failed  to  comply  with 
its  duty  by  filing  inventories  and  settlements 
of  the  estates  referred  t».  The  statutes  re- 
ferred to  are  explicit  and  mandatory.  All 
parties  In  interest  and  the  public  were  enti- 
tled to  have  the  plain  mandate  of  the  law 
compiled  with.  The  defendant,  by  his  refus- 
al to  sustain  the  motion,  made  himself  amen- 
able to  the  writ  of  mandamus. 

Hie  only  question  left  for  determination 
is:  Should  this  court.  If  It  has  the  authori- 
ty, issue  the  writ?  This  question  was  before 
this  court  In  the  case  of  Montgomery  v.  Tiers, 
130  Ky.  694,  114  S.  W.  251,  and  the  court 
said:  "Although  section  110  of  the  ConsU- 
tution  may  confer  ample  authority  upon  this 
court  to  issue  the  writ  In  such  a  case,  the 
i^ule  here  Is  that,  if  the  applicant  has  an  ade- 
quate remedy  elsewhere,  we  refrain  from  act- 
ing under  our  original  Jurisdiction."  The  ef- 
fect of  this  Is  that  the  circuit  court,  a  court 
of  general  jurisdiction,  should  have  been  ap- 
plied to  for  the  writ;  that  this  court  would 
not  act  in  the  matter,  even  if  It  had  the  pow- 
er, when  the  applicant  had  other  adequate 
means  for  relief. 

For  these  reasons,  the  writ  Is  denied,  and 
the  petition  dismissed. 
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WINGO  et  al.  ▼.  RUDDER  et  al. 
(Supreme  Court  of  Texas.    Feb.  9,  1910.) 

1.  Husband  and  Wife  (§  274*)— Commxjnitt 

E28TATE— NATUBE  of  ESTATE. 

Where  the  survivor  holds  the  community  es- 
tate, and  does  no  act  in  repudiation  of  the  inter- 
ests of  the  heirs  of  the  deceased  spouse,  the  hold- 
ing is  as  a  tenant  in  common. 

TEd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  1026 ;   Dec.  Dig.  §  274.*] 

2.  Tenancy  in  Cokuon  (i  15*)— Advebbe  Pos- 
session—Chabacteb  OF  Possession. 

The  statute  of  limitations  does  not  mn  in 
favor  of  a  tenant  in  comm<Hi  holding  the  com- 
munity property  until  some  act  is  done  repudiat- 
ing the  relation  with  the  co-tenants. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  ${  42-52 ;  Dec.  Dig.  i  15.*] 

8.  liimTAiTON  OF  Actions  (|  49*)— Whew  Ac- 
tion ACCBTTES. 

Where  the  surviving  husband  sold  the  com- 
munity property  and  appropriated  the  entire 
proceeds  to  his  ovm  use,  the  right  of  action  by 
the  heirs  of  the  deceased  wife  for  their  share  in 
the  property  at  once  accrued,  and  the  statute  of 
limitation  began  to  run. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  f  206;  Dec.  Dig.  f  49.*] 

CerttQecl  Question  from  Court  of  OItU  Ap- 
peals of  Third  Supreme  Judicial  District 

Action  by  ^oe  Rudder  and  others  against 
J.  F.  Wingo  and  others.  Plaintiffs  had  Judg- 
ment, and  defendants  appealed  to  the  Court 
of  Civil  Appeals,  which  court  certifies  a  ques- 
tion to  the  Supreme  Court  Question  an- 
swered. 

See  120  S.  W.  1073. 

Henderson  &  Lockett,  for  appellants.  W. 
A.  Morrison  and  J.  K.  Freeman,  for  appellees. 

OAINES,  0.  J.  This  is  a  certified  question 
from  tbe  Court  of  Civil  Appeals  of  the  Third 
Supreme  Judicial  District  A  brief  statement 
of  the  case  and  of  tbe  question  is  as  follows: 

Nancy  Mitchell,  tbe  mother  of  the  plain- 
tlfrs,  then  being  12  or  IS  years  old,  in  April, 
1869,  ran  away  from  her  father's  home  in 
Montgomery  county,  Ala.,  and  was  clandes- 
tinely married  to  one  Hale  Windham.  They 
lired  together  two  or  three  days,  when  she 
returned  to  her  father's  home  and  never  lived 
with  him  again,  nor  is  there  any  evidence 
that  he  ever  attempted  to  get  her  to  come 
back  and  to  live  with  him.  She  was  sent  to 
school  in  La  Grange,  Ga.,  and  In  that  state 
some  time  In  1872  she  was  married  to  Sam 
D.  Rudder,  who  is  one  of  the  defendants  In 
this  suit  Sam  D.  and  Nancy  some  time  aft- 
er their  marriage  went  to  Alabama,  where 
they  lived  a  few  months,  and  then  In  the 
year  1878  or  1874  came  to  Milam  county,  Tex., 
where  they  purchased  a  tract  of  land  of  70% 
acres.  In  1876  Hale  Wlndiiam  procured  a 
decree  of  divorce  annulling  the  bonds  of  mat- 
rimony between  himself  and  Nancy  Wind- 
ham. Nancy  died  Septonber  9, 1887.  During 
all  the  time  Sam  D.  and  Nancy  Rndder  lived 
together  they  were  routed  to  be  husband 


and  wife,  and  th^  believed  thonselves  to  be 
lawfully  married.  They  left  six  children  sur- 
viving them,  one  of  whom  has  died  since  the 
death  of  his  mother. 

After  tbe  death  of  his  reputed  wife,  Sam 
D.  Rudder  made  application  to  the  county 
court  of  Milam  county  for  authority  as  sur- 
vivor to  administer  the  community  estate  of 
himself  and  of  his  deceased  wife,  and  gave 
bond  as  required  by  law  in  the  sum  of  $1,000, 
with  J.  F.  Wingo,  H.  F.  Inglehart,  and  W.  J. 
Brewer  as  his  sureties.  Subsequently  to  his 
acquiring  the  right  to  administer  the  com- 
munity estate  of  himself  and  of  his  deceased 
wife,  to  wit,  on  the  14th  day  of  October,  1887, 
he  sold  the  land  above  mentioned  to  W.  A. 
Wingo  for  $1,000  in  cash.  The  trial  court 
estimated  that  the  plaintiffs  were  entitled  to 
a  Judgment  for  $458.34,  with  interest  from 
the  date  of  the  sale  to  April  11, 1892,  at  8  per 
cent,  per  annum,  and  from  the  latter  date  to 
the  date  of  the  trial  at  6  per  cent  per  annum, 
but  that  since  the  suit  was  but  for  $1,000, 
and  since  the  bond  was  for  that  sum  only. 
Judgment  was  actually  given  for  $1,000  only. 

The  question  certified  Is:  Was  appellees* 
demand  barred  by  the  statute  of  limitation? 

If  this  were  a  question  as  to  the  recovery 
of  their  interest  In  the  land  which  was  sold, 
we  think  we  would  have  a  difficult  case.  As 
long  as  the  survivor  holds  the  community 
estate  and  does  no  act  in  repudiation  of  the 
Interests  of  the  heirs  of  the  deceased  spouse, 
he  or  she  holds  as  tenant  in  common,  and 
the  rule  is  that  tbe  statute  of  limitation  does 
not  mn  in  favor  of  a  tenant  in  common  hold- 
ing the  common  property  until  he  has  done 
some  act  repudiating  his  relation  with  his 
co-tenants.  Such  is  the  case  of  Taylor  v. 
Taylor  (Tex.  Civ.  App.)  26  S.  W.  889.  Miller 
V.  Miller,  84  Tex.  Civ.  App.  867,  78  S.  W. 
1085,  Is  one  very  much  like  tlie  present  case. 
There  a  father  of  the  plaintiffs  owned  a  ^)0- 
acre  tract  of  land,  which  was  conceded  to  be 
community  property  between  the  father  and 
their  deceased  mother.  Their  right  to  an  In- 
terest in  that  tract  was  not  contested  and 
they  had  Judgment  therefor.  But  there  was 
testimony  tending  to  show  that  at  the  time  of 
Mrs.  Miller's  death  there  was  a  considerable 
simi  of  money  and  other  personal  property 
on  band  and  In  possession  of  the  father, 
which  in  a  few  years  after  the  death  of  his 
wife  he  converted  to  his  own  use.  As  to  a 
recovery  for  this  it  was  held  that  the  plain- 
tiffs were  barred  by  the  statute  of  limita- 
tions, and  a  writ  of  error  was  refused  by  this 
court 

In  this  case  the  father,  as  survivor  of  the 
community  estate,  sold  the  land  for  $1,000, 
not,  so  far  as  the  evidence  discloses,  to  pay 
debts.  There  was  no  reason  why  he  should 
not  have  paid  one-half  of  It  to  his  wife's 
heirs.  He  had  no  defense  for  an  action  for 
a  recovery  of  that  half.  Why  tlie  wife's  heirs 
should  not  have  sued  blm  we  do  not  see,  and 
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therefore  we  aee  no  good  reason  why  the 
statute  of  limitations  did  not  apply. 

We  answer  that  In  our  opinion  the  action 
was  barred  by  the  statute  of  limitation. 


MURPHY  et  al.  t.  WILLIAMS. 
(Sapreme  Ooart  of  Texas.     Feb.  9,  1910.) 

1.  Afpeai,  and  Ebhob  (SS  361,  392*)— Wbh 
or  Ebbob  to  Intebmediatb  Cocbt— Ibbeo- 

VLABITIZB. 

That  the  petition  and  bond  given  for  a  writ 
of  error  from  the  diBtrict  court  to  the  Court  of 
Glyil  Appeals  misdescribed  the  judgment  by  giv- 
ing its  date  as  April  4th,  instead  of  April  1, 
1908,  was  a  mere  irregularity  which  was  waived 
by  failure  to  move  to  dismiss  the  writ  in  the 
CJourt  of  CSvil  Appeals. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1958,  2090,  2091;  Dec. 
Dig.  U  361.  392.*] 

2.  Appeal  and  Errob  (§§  861,  384*)— Writ 
OF  Ebbob— MiSDESCBiPTioN  or  Judouent— 
Eetect. 

Where  a  petition  and  bond  for  a  writ  of 
error  correctly  gave  the  style  and  number  of 
the  case,  the  parties,  and  set  out  the  judgment 
verbatim,  a  misstatement  of  the  date  as  April 
4th,  instead  of  April  1,  1908,  was  not  a  ma- 
terial defect 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1946,  2050;  Dec.  Dig.  f| 
861,  384.*] 

8.  Contbacts    (S    319*)— Nonpebfobmahc*— 

QcANTtnt  Meruit. 

Where  a  building  contractor  agreed  to  build 
a  bouse  for  a  specified  price,  and  abandoned  the 
work  before  it  was  substantially  completed,  he 
could  not  maintain  an  action  on  the  contract 
though  be  might  under  some  circumstances  re- 
cover on  a  quantum  meruit 

[Ed.  Kote. — For  other  cases,  see  Contracts, 
Cent  Dig.  if  1498-1507 ;   Dec.  Dig.  |  319.*] 

4.  Mechanics'  Liens  (S  93*)— Homestead- 
Contracts— Nonpebfosmance. 

Since  a  mechanic's  lien  on  a  homestead  for 
improvements  cannot  exist  except  through  a 
contract  therefor,  joined  in  by  husband  and 
wife,  a  contractor  for  the  construction  of  a 
building  on  the  homestead  for  a  specified  sum, 
having  abandoned  the  contract  before  substan- 
tial i>erfonnance,  could  not  have  a  lien  for  the 
work  done,  and  hence  bis  assignee  of  notes 
given  by  the  owners  for  the  price  of  the  work 
was  entitled  to  no  lien. 

[E)d.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  I  124;   Dec.  Dig.  f  93.*] 

6.  Contbacts  (J  319*)— Building  Cohtbao^— 

BBBAOH— COKPLETION   BT  OWNEB. 

Q^e  rule  that  where  a  building  contract 
stipulates  for  the  owner's  right,  on  the  con- 
tractor's default,  to  complete  the  work  and  de- 
duct the  cost  from  the  contract  price,  and  the 
ovmer  elects  to  proceed  after  the  contractor's 
default  the  owner  liecomes  liable  to  the  de- 
faulting contractor  for  the  balance  of  the  con- 
tract price,  if  any,  after  deducting  the  cost  of 
completion  and  any  damages  sustained  by  the 
owner  from  the  default  does  not  apply  in  the 
absence  of  a  contract  stipulation  for  the  own- 
er's completion  of  the  building,  where  the  owner 
completes  the  building  after  the  contractor's  de- 
fault, not  under  the  contract  but  in  opposition 
thereto. 

VEA.  Note.— For  other  cases,  see  Contracts, 
Cent  Wg.  H  1493-1507;    Dec.  Dig.  f  819.*] 


6.  HoVESTKAD  a  07*)— lilABIUTIBB  EmOBCB- 
ABLB— Liens— "IMPB0VEUENT8  Tbxbkon   ▲■ 

Hebeinbefobe  Pbotided." 

The  statute  giving  a  mechanic's  lien  for 
improvements  on  a  homestead,  siyes  such  lien 
for  work  and  material  used  m  constructing 
improvements  thereon,  and  then  only  when  con- 
tracted for  in  writing  with  the  consent  of  the 
wife ;  the  lien  to  secure  such  debt  being  de- 
clared to  be  for  "improvements  thereon  as  here- 
inbefore provided."  HcJd,  that  the  clause  quoted 
means  Improvements  actually  made  by  the  use 
of  the  WOK  and  material ;  twth  the  contract  and 
the  employment  of  the  work  and  material  oa 
the  homestead  In  compliance  therewith  beins 
essential  to  the  lien. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  i  154;    Dec.  Dig.  |  97.*] 

7.  Mechanics*  Ltens  (S  204*)— Homestead- 
Notes  FOB  Pbice— Assignments. 

Where  the  owners  of  a  homestead  gave 
notes  to  a  building  contractor  for  improremente 
to  be  erected  thereon,  which  he  immediately  as- 
signed to  plaintiff  to  obtain  working  capital  for 
the  job,  though  plaintiff  was  entitled  to  a  me- 
chanic's lien  by  such  assignment  his  right  there- 
to was  limited  to  the  right  of  the  contractor. 
[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Gent  Dig.  f  379;    Dec.  Dig.  i  204.*] 

Error  from  Court  of  Civil  Appeals  of 
Fourth  Supreme  Judicial  District 

Suit  by  Charles  B.  Williams  against  John 
H.  Murphy  and  others.  A  decree  for  com- 
plainant was  affirmed  by  the  Court  of  Civil 
Appeals  (116  8.  W.  412),  and  defendants  bring 
error.  Affirmed  in  part,  and  reversed  and 
rendered  In  part 

Seymour  Thurmond  and  W.  S.  Smallwood, 
for  plalntlifs  In  error.  Turney  &  Burgess,  S. 
P.  Weisiger,  and  Jones  &  Jones,  for  defend- 
ant in  error. 

WILLIAMS,  X  This  writ  of  error  was 
granted  to  bring  ap  for  review  a  Judgment 
of  the  Conrt  of  dvil  Appeals  affirming  a 
Judgment  of  the  district  court  establlsliins 
and  foreclosing  In  favor  of  defendant  in  er- 
ror a  lien  upon  the  homestead  of  the  plain- 
tiffs  In  error.  A  motion  to  dismiss  the  writ 
of  error  has  been  filed  In  this  court  on  the 
ground  that  the  petition  and  bond  given  for 
the  writ  of  error  from  the  district  court  to 
the  Conrt  of  Clril  Appeals  misdescribe  the 
Judgment  in  giving  its  date  as  April  4th, 
when  its  true  date,  as  shown  by  the  record,  is 
April  1,  1908.  All  such  objections  to  irregu- 
larities In  the  proceedings  which  do  not  ren- 
der them  void  and  entirely  defeat  the  juris- 
diction of  the  appellate  court  are  waived  by 
the  failure  to  move  to  dismiss  the  appeal  or 
writ  of  error  In  the  Conrt  of  Civil  Appeals. 
Williams  V.  Wiley,  96  Tex.  153.  71  8.  W.  12; 
Logan  V.  Gay.  90  Tex.  605,  90  8.  W.  861,  02 

8.  W.  255.  It  may  be  further  said  that  the 
objection,  if  made  in  time,  would  not  bars 
been  good.  The  petition  and  bond  give  the 
style  and  number  of  the  case,  the  parties  to 
It,  and  set  out  the  Judgment  in  hsc  verba, 
leaving  no  question  that  the  one  Intended  la 
that  found  in  the  record.  Southern  Pacific 
Ry.  Co.  T.  Stanley,  76  Ter.  410, 18  S.  W.  480. 
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The  facts  of  the  case  will  be  found  fully 
stated  In  the  (pinion  of  the  Court  of  Civil  Ap- 
peals. Murphy  t.  WllUams,  116  S.  W.  412. 
Those  which  are  to  control  our  decision  may 
be  condensed. 

The  plaintiffs  In  error  made  a  contract 
with  one  Arend  by  which  the  latter.  Cor  the 
stipulated  price  of  $3,200,  agreed  to  build  a 
house  upon  a  lot  which  was  the  homestead  of 
the  Murphys,  who  agreed  to,  and  did,  execute 
to  Arend  their  three  promissory  notes  to  cov- 
er such  price.  At  the  same  time  It  was  un- 
derstood that  Arend,  in  order  to  get  money 
to  enable  him  to  build  the  house,  should  as- 
sign the  notes  to  Williams,  and  a  stipulation 
to  that  effect  was  Inserted  In  the  contract 
which  further  provided  that  the  lien,  which 
It  gave  upon  the  homestead  and  upon  three 
other  lots  as  security,  could  only  be  released 
by  Williams.  This  contract  was  properly 
executed  by  Murphy  and  wife  In  accordance 
with  the  constitutional  provision.  The  notes 
were  at  once  assigned  to  Williams  who  paid 
Arend  $2,300  upon  them.  Arend  entered  up- 
on and  did  a  large  part  of  the  construction, 
expending  for  labor  and  material  more  than 
$2,100,  but,  without  any  reason  or  excuse 
stated,  abandoned  the  work  before  it  was 
completed,  so  that  there  was  no  substantial 
performance  of  his  undertaking.  Murphy 
thereupon  demanded  of  Williams  that  he  com- 
plete the  building,  and,  after  his  refusal  to 
do  so,  caused  the  work  to  be  done  at  a  cost 
of  $1,550.  Williams  sought  by  this  action  a 
Judgment  for  the  full  amount  of  the  notes, 
and  for  a  foreclosure  of  the  lien  for  that 
amount  upon  the  homestead  as  well  as  upon 
the  other  lots,  for  all  of  which  the  judgment 
before  us  was  rendered  except  that  It  allows 
a  lien  upon  the  homestead  for  only  the  sum 
of  $1,650,  the  difference  between  the  contract 
price  {ind  the  cost  to  Murphy  of  completing 
the  building  left  unfinished  by  Arend.  It  is 
this  last  feature  of  the  Judgment  that  Is  at- 
tacked as  erroneous  in  the  specifications  In 
the  application  for  writ  of  error  upon  which 
It  was  granted. 

The  Court  of  dvll  Appeals  conceded,  upon 
the  authority  of  Faschall  v.  Pioneer  Savings 
&  Loan  Co.,  19  Tex.  Civ.  App.  102,  47  S.  W. 
96,  that  Arend's  unexcused  abandonment  of 
the  contract  would  have  precluded  him  from 
recovering  any  Judgment  upon  It  The  prin- 
ciple applied  In  that  case,  which  is  clearly 
sustained  by  the  authorities,  is  that  one  who 
has  not  substantially  performed  his  part  of  a 
contract  cannot  maintain  an  action  for  Its 
enforcement  although  he  may  sometimes  be 
allowed  to  recover  upon  quantum  memlt. 
Childress  v.  Smith,  90  Tex.  610,  38  S.  W.  618, 
40  S.  W.  389.  From  that  principle  the  Court 
of  civil  Appeals,  in  Paschall  v.  Pioneer  Sav- 
ings &  Iioan  Co.,  deduced  the  further  propo- 
sition that,  since  no  lien  can  exist  in  this 
state  upon  the  homestead  for  improvements 
upon  It  except  through  a  contract  therefor 
Joined  in  by  the  husband  and  wife,  no  lien 
can  be  enforced  upon  such  property  In  favor 


of  a  party  to  such  a  contract,  who,  on  ac- 
count of  his  failure  to  perform,  is  disentitled 
to  have  it  enforced.  That  proposition  waq 
recognized  as  correct  by  this  court  In  the  re- 
fusal of  a  writ  of  error,  and  It  is  in  accord 
with  most  authorities  elsewhere.  The  facts 
In  the  case  referred  to  differed  from  those  in 
this  case  In  some  respects.  There  a  house 
was  completed  by  the  contractor  but  it  dif- 
fered substantially  In  character,  as  well  as 
in  value,  from  that  contracted  for.  The  own- 
ers had  contracted  for  one  thing,  and  anoth- 
er had  been  furnished.  Here  the  work  and 
material,  so  far  as  done  and  supplied,  were  in 
compliance  with  the  contract.  The  work  was 
merely  left  nnflnished,  and  when  Murphy  vol- 
untarily completed  the  building  that  which 
had  been  contracted  for  was  obtained.  From 
this  it  seems  to  have  been  held  by  the  trial 
court  that  the  lien  attached  pari  passu  with 
the  doing  of  such  work  and  the  putting  in  of 
such  material  as  the  contract  called  for  to 
secure  the  payment  for  the  value  thereof,  and 
to  that  extent  was  enforceable  Inasmuch  as 
the  owners  received  the  benefit  thereof  in  the 
completed  building.  But  whatever  might  be 
the  force  of  these  facts  in  establishing  the 
right  to  recover  the  value  of  the  work  and 
material  so  appropriated  against  one  capable 
of  thus  making  himself  liable,  it  is  not  in 
harmony  with  the  provision  of  the  Oonstitu- 
tlon  governing  the  fixing  of  liens  on  home- 
steads and  the  principle  of  contracts  which 
we  have  stated,  which  is:  That  a  contract 
entire  in  Its  diaracter,  as  is  one  for  the  build- 
ing of  a  house  for  a  stipulated  price,  cannot 
be  split  up  so  as  to  allow  a  recovery  upon  it 
of  a  part  of  the  price  when  the  house  has  not 
been  built.  The  Murphys  did  not  agree  to 
pay  for  the  value  of  any  work  and  material 
that  should  be  put  into  the  house,  but  agreed 
to  pay  the  lump  sum  of  $3,200  for  the  com- 
pleted building.  That  Arend  failed  to  fur- 
nish, and  as  he  cannot  because  of  such  failure 
recover  that  price,  he  cannot  recover  upon 
the  contract  at  all ;  and,  as  a  lien  can  exist 
upon  the  homestead  only  by  force  of  such  a 
contract,  none  can  be  enforced  when  the  con- 
tract cannot  be  enforced. 

There  Is  a  class  of  cases  in  which  building 
contracts  have  stipulated  for  the  right  of 
owners,  upon  default  of  contractors  to  com- 
plete the  work  and  deduct  the  cost  of  com- 
pletion from  the  contract  price,  In  which  it  Is 
held  that,  where  the  owners  have  elected  to 
enforce  the  contracts  by  so  proceeding  under 
them,  they  become  responsible  to  defaulting 
contractors,  who  have  done  part  of  the  work, 
foi^  the  balance  of  the  contract  price  remain- 
ing after  deducting  the  cost  of  completion 
and  any  damages  sustained  by  the  owner 
from  the  default.  Van  Clief  v.  Van  Vechten, 
130  N.  Y.  579,  29  N.  B.  1017 ;  Ogden  v.  Alex- 
ander, 140  N.  Y.  356.  35  N.  E.  638;  Weeks  v. 
O'Brien,  141  N.  Y.  199,  36  N.  E.  185 ;  Rlngle 
V.  Wallls  Iron  Works,  149  N.  Y.  444,  445.  44 
N.  E.  175;  McGrath  v.  Horgan,  72  App.  Dip. 
152,  76  N.  Y.  Supp.  412;   Edison  Electric  11- 
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Inmlnatlng  Ca  ▼.  Onavastlno,  etc,  Oo.,  16 
App.  Dlv.  358,  44  N.  Y.  Supp.  1022.  But  an 
examination  of  those  decisions  will  make  It 
clear  that  the  reasoning  upon  which  they  are 
founded  la  Inapplicable  where  there  is  no 
such  stipulation,  since  the  owner  in  complet- 
ing the  work  does  not  then  proceed  upon  the 
contract,  but  ignores  it  as  he  has  the  right  to 
do  after  the  default  of  the  other  party.  An 
Illustration  of  the  application  of  that  doc- 
trine by  the  same  court  that  rendered  the  de- 
cision In  the  Paschall  Case  will  be  found  in 
the  case  of  Roane  v.  Murphy,  96  S.  W.  782. 
Whether  or  not  this  is  consistent  with  the 
rule  of  the  Constitution  concerning  such  liens 
on  homesteads  we  need  not  consider. 

We  therefore  agree  with  the  Court  of  Civil 
Appeals  that  Arend  had  no  lien  upon  the 
homestead  to  secure  the  value  of  the  labor 
and  material  which  he  put  Into  the  building. 
That  court  thought  the  case  was  different  as 
to  Williams,  but  we  are  unable  to  concur  In 
that  opinion.  Williams  may  l>e  an  innocent 
purchaser  of  the  notes,  so  that  no  defense 
against  them  can  be  made  available  by  Mur- 
phy, the  only  person  liable  upon  them.  As 
such  purchaser  he  would  be  entitled  to  the 
benefit  bf  any  lien  that  might  exist  on  the 
homestead  to  secure  them,  but  whether  or  not 
such  a  lien  exists  must  depend  upon  the  ef- 
fect which  the  law  gives  to  the  contract  for 
the  improvement  and  what  was  done  under  it 
No  such  Hen  can  exist  on  the  homestead  with- 
out compliance  with  the  constitutional  provi- 
sion. The  debts  of  this  kind  to  which  that 
provision  allows  the  homestead  to  be  sub- 
jected are,  "for  work  and  material  used  in 
constructing  improvements  thereon,"  and  for 
them  only  when  "contracted  for  In  writing 
with  the  consent  of  the  wife,"  etc.  And  the 
lien  to  secure  such  debt  Is  declared  to  be  for 
"  •  •  •  improvements  thereon  as  hereinbe- 
fore provided,"  which  plainly  means  improve- 
ments actually  made  by  the  use  of  the  work 
and  material.  Both  the  contract  and  the  em- 
ployment of  the  work  and  material  upon  the 
homestead  In  compliance  with  it  are  thus 
made  essential  to  the  lien.  It  Is  evident, 
therefore,  that  an  assignment  of  notes,  given 
for  the  price  to  be  paid  for  an  improvement 
yet  to  be  made  and  of  the  rights  of  the  con- 
tractor under  his  contract  therefor,  passes 
no  existing  lien,  but  only  the  right  to  such  as 
may  be  perfected  by  the  subsequent  perform- 
ance of  the  contract  The  coming  into  exist- 
ence of  the  lien  still  depends  upon  the  doing 
of  that  which  the  contractor  is  to  do  under 
the  contract.  No  agreement  can  change  this, 
because  the  lien  thus  provided  for  is  the  only 
one  which  the  parties  are  allowed  to  impose 
upon  the  homestead,  and  it  can  be  Imposed  In 
no  other  way  than  by  the  concurrence  of  the 
prescribed  conditions.    Although  the  contract 


bad  been  made  when  Williams  bought  the 
notes,  and  be  acquired  the  right  to  look  for 
security  to  such  lien  as  might  arise  from  the 
making  of  the  improvement  in  future,  it  was 
still  essential  to  the  perfecting  of  that  lien 
that  Arend's  contract  he  performed,  and 
hence  it  could  not  vest  in  Williams  any  more 
than  It  copld  vest  In  Arend  without  such  per- 
formance. To  fall  back  upon  tbe  agreement 
that  Williams  should  buy  the  notes  and  have 
the  lien  merely  begs  the  question.  No  agree- 
ment with  Williams  or  for  ills  benefit  could 
give  rise  to  a  lien  upon  the  homestead  with- 
out a  contract  for  the  work  and  material  and 
the  performance  thereof.  The  requirement 
that  the  work  and  material  to  be  put  into  an 
improvement  be  first  contracted  for  neces- 
sarily Implies  that  it  Is  that  which  is  con- 
tracted for  that  is  to  be  done  in  order  to  give 
the  Hen,  and  that  the  doing  of  that  which  is 
substantially  less  than  or  different  from  the 
thing  so  contracted  for  does  not  meet  the  re- 
quirement The  Constitution  does  not  pre- 
scribe the  form  or  substance  of  the  contract 
further  than  stated,  but  when  it  says  that  a 
contract  must  be  made  for  the  work  and  ma- 
terial, and  that  the  lien  is  to  be  for  an  Im- 
provement thereon,  it  plainly  contemplates 
that  the  improvement,  or  the  work  and  mate- 
rial, as  the  case  may  be,  that  is  furnished, 
must  be  in  substance  that  which  has  previ- 
ously been  agreed  upon ;  and  it  follows  that 
this  is  not  met  by  an  agreement  for  a  house 
of  a  specified  construction,  and  the  furnish- 
ing of  only  part  of  the  work  and  material 
entering  Into  such  construction.  Williams 
bought  the  notes  before  the  contract  was  per- 
formed, and  his  Hen  depended  upon  the  per- 
formance either  by  Arend  or  himself  of  that 
which  Arend  had  undertaken  to  do  to  create 
or  perfect  it.  With  respect  to  it  his  position 
is  no  l)etter  than  Arend's  would  be. 

This  case  is  not  like  those  cited  by  the 
Court  of  Civil  Appeals.  Downard  v.  Nation- 
al Loan  Co.,  22  Tex.  Civ.  App.  570,  55  S.  W. 
981 ;  Bayless  v.  Ass'n,  39  Tex.  Civ.  App.  353, 
87  S.  W.  872.  There  was  no  question  in 
those  cases  as  to  the  effect  of  an  abandon- 
ment of  the  work  by  a  contractor  before  com- 
pletion. The  houses  were  built  in  accordance 
with  the  contracts  and  the  questions  were  en- 
tirely different  from  that  here  involved.  Nor 
do  those  cases  hold,  or  involve  a  holding,  that 
less  than  a  contract  for  the  improvement  and 
also  the  finishing  of  the  Improvement  con- 
tracted for  are  essential  to  the  Hen.  The 
Judgment  will  be  reversed  and  reformed  so 
as  to  deny  plaintiff's  claim  of  lien  on  the 
homestead.  In  other  respects  it  will  be  af- 
firmed. 

Affirmed  in  part ;  reversed  and  rendered  In 
part 
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RBCEIVBRS  OF  KIRBT  LUMBBR  CO.  t. 
LLOYD. 

(Sopreme  Oonrt  of  Teza*.     Feb.  9,  1910.) 

RAII.B0AD8  (I  22*)— Action  fob  Iwjtjbik»— 

Venwb— Statutes. 
_  Laws  1901.  c.  27,  declares  that  all  snita 
against  railroad  corporations  or  any  receiver 
operating  any  railway  in  the  state  for  personal 
injaries  resulting  in  death  or  otherwise,  shall 
be  brought  either  in  the  connty  In  which  the 
injury  occurred  or  in  the  county  in  which  the 
plaintiff  resided  at  the  time  of  the  Injury.  Held, 
that  the  word  "railroad,"  in  such  act,  was  not 
limited  to  a  commercial  railroad,  but  included 
a  tram  road  operated  as  appurtenant  to  a  saw- 
mill by  receivers  of  the  sawmill  corporation, 
so  that  an  action  for  injuries  to  a  brakeman 
thereon  was  triable  in  the  county  where  plain- 
tiff resided  and  where  the  injury  occurred, 
though  the  principal  office  of  the  receivers  and 
corporation  was  in  another  county. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  50;   Dec.  Dig.  |  22.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5890-5908;   vol.  8,  pp.  7777,  7778.] 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  First  Supreme  Judicial  DlBtrlct 

Action  by  William  Lloyd  against  the  re- 
<»irer8  of  the  Kirby  Lumber  Company.  On 
certified  questions  from  the  Court  of  Civil 
Appeals. 

Baker,  Botts,  Parker  &  Garwood  and  An- 
drews, Ball  &  Streetman,  for  appellants. 
Tom  C.  Davis,  E.  P.  Padgett,  and  Hamilton 
&  Minton,  for  appellee. 

GAINES,  C.  J.  In  1001  the  Kirby  Lumber 
Company  was  chartered  under  the  laws  of 
Texas,  and  was  authorized  to  erect  and  oper- 
ate sawmills,  planing  mills,  dry  kilns,  tram 
railroads,  and  all  other  necessary  incidents 
to  their  business;  and  on  the  17tb  day  of 
March,  1901,  Joseph  S.  Rice  and  Cecil  A. 
Lyon  were  appointed  by  the  Circuit  Court  of 
the  United  States  for  the  Southern  District 
of  Texas  receivers  of  said  corporation,  vest- 
ing them  with  authority  to  conduct  tbe  busi- 
ness of  said  corporation.  Among  other  prop- 
erties of  said  corporation  was  a  tram  rail- 
road about  four  miles  long,  constructed  with 
cross-ties  and  steel  rails,  with  a  sawmill  to 
which  it  was  appurtenant,  which  were  situat- 
ed In  Sabine  county,  Tex.  The  railroad  was 
run  with  locomotives,  engines,  and  cars  and 
other  rolling  stock.  While  this  tram  road 
was  operated  by  the  receivers,  the  plaintiff, 
a  brakeman  on  one  of  its  trains,  was,  as 
fonnd  by  the  Jury,  Injured  through  the  neg- 
ligence of  the  servants  operating  tbe  train, 
and  for  this  he  brought  his  suit  against  the 
corporation  and  Its  receivers  in  Sabine  coun- 
ty. The  plaintitr  was  a  resident  of  Sabine 
county.  The  receivers  filed  in  due  time  a 
plea  <it  privilege,  alleging  that  the  cause  of 
action  was  triable  In  Harris  county,  Tex., 
where  the  principal  oflSce  of  the  company 
was  situated,  and  could  not  be  maintained  In 


Sabine  county,  where  neither  of  the  defend- 
ants resided.  The  court  sustained  a  demur- 
rer to  this  plea,  and  defendants  excepted. 

The  question  certified  for  our  determina- 
tion Is:  "Did  the  trial  court  err  in  overruling 
tbe  plea  of  tbe  defendant  receivers  f 

The  laws  of  1901  contain  the  following 
provision:  "That  aU  suits  against  railroad 
corporations,  or  against  any  assignee,  trustee 
or  receiver  operating  any  railway  in  the  state 
of  Texas,  for  damages  arising  from  personal 
injuries,  resulting  in  death  or  otherwise, 
shall  be  brought  either  in  tbe  county  In 
which  tbe  Injury  occurred,  or  In  the  county 
In  which  the  plaintiff  resided  at  tbe  time  of 
the  injury,"  etc.  Laws  1901,  p.  81,  c.  27. 
Since  the  Kirby  Lumber  Company  was  not  a 
railway  corporation  In  a  strict  sense.  If  this 
suit  was  against  the  company  alone.  It  would 
be  difficult  to  hold  that  It  applied  to  such  a 
case,  though  It  might  be  plausibly  argued 
that  by  "railway  corporation"  was  meant  any 
railroad  that  was  operated  by  virtue  of  cor- 
porate powers.  But  the  succeeding  words, 
"against  any  assignee,  trustee  or  receiver 
operating  any  railway  in  the  state  of  Tex- 
as," bring  the  present  case  literally  within 
tbe  terms  of  the  statute.  The  defendants, 
tbe  receivers,  were  operating  a  railway  tn  the 
state  of  Texas. 

In  Cunningham  r.  Neal,  101  Tex.  838,  107 
S.  W.  539,  15  L.  R.  A.  (N.  B.)  689,  tbe  ques- 
tion whether  a  railroad  operated,  not  pub- 
licly, but  for  the  private  purpose  of  carrying 
on  a  plantation  business,  was  a  railroad  with- 
in tbe  meaning  of  section  1  of  the  act  approv- 
ed June  18,  1897  (Laws  1897  [Sp.  Sess.]  c 
0),  entitled:  "An  act  to  prescribe  and  de- 
fine the  liability  of  persons,  receivers  or  cor- 
porations operating  railroads  or  street  rail- 
ways, for  Injuries  to  their  servants  and  em- 
ployes; and  to  define  who  are  fellow  serv- 
ante,"  was  presented,  and  it  was  held  that  it 
was,  and  that,  although  the  railroad  was 
used  exclusively  In  private  business,  it  made 
no  difference,  and  that  It  was  a  railroad  op- 
erated by  a  corporation.  In  the  elaborate 
opinion  by  Mr.  Justice  Brown  In  that  case  it 
is  pointed  out  that  no  differences,  in  so  far 
as  the  employes  were  concerned  as  to  the 
dangers  of  the  service,  etc.,  were  recognized, 
and  that  therefore  It  was  no  answer  to  say 
that  the  Injury  was  Inflicted  by  the  negligence 
of  a  fellow  servant  In  this  opinion  we  all 
concurred.  It  Is  to  be  noted  that  tbe  lan- 
guage of  the  statute  then  considered  and  of 
that  now  being  discussed  is  practically  tbe 
same.  We  therefore  conclude  that  tbe  word 
"railroads"  should  have  the  same  construc- 
tion In  each  act. 

Tbe  plaintiff  had  a  right  to  sue  In  Sabine 
county,  both  because  he  lived  in  that  county 
and  the  Injury  was  inflicted  there.  We  an- 
swer that  the  trial  court  did  not  err  in  over- 
ruling the  plea  of  the  defendant  receivers. 


•Tor  other  caies  see  same  topic  and  lectlon  NUMBER  is  Dec.  *  Am.  Digs.  IMT  to  data,  A  Reporter  Indexes 
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PEACH  RIVER  LUMBER  CO.  ▼.  MONT- 
GOMERY, Tax  Collector. 
(Supreme  Court  of  Texas.     Feb.  9,  1910.) 
OouBTB  (}  247«)— Courts  of  Affeixatk  Jo- 

WSDICTIO  N— TAXES. 

Where  a  writ  of  error  to  reylew  the  deci- 
Bion  of  the  Court  of  Appeals  in  an  action  to 
enjoin  the  collection  of  taxes  on  timber  stand- 
ing on  county^  school  lands  was  based  wholly 
on  the  contention  that  plaintiff  merely  possessed 
a  right  to  cut  it,  and  thereby  to  a'cgulre  title, 
plaintiff,  not  being  the  owner,  could  not  be 
liable  for  taxes  thereon,  so  that  the  case  does 
not  involve  the  question  of  whether  the  timber 
was  exempt  from  taxation  under  Const,  art. 
11,  {  9,  exempting  property  of  counties  owned 
and   held   for   public  purposes   only,   so   as   to 

five  the  Supreme  Court  jurisdiction  under  Rev. 
t.  1895^  art.  941,  giving  it  jurisdiction  of  writs 
of  error  In  cases  involving  the  construction  of 
the  Constitution  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §  7i53 ;   Dec  Dig.  i  247.*] 

Error  from  Court  of  CMl  Appeals  of  First 
Supreme  Judicial  District. 

Suit  by  the  Peach  River  Lumber  Company 
aganst  B.  E.  Montgomery,  tax  collector.  De- 
cree for  plaintiff  reversed  and  remanded  by 
the  Court  of  Civil  Appeals  (117  8.  W.  1061), 
and  plaintiff  brings  error.    Dismissed. 

Stewarts,  Llewellyn  &  Kayser  and  Geo.  T. 
Burgess,  for  plaintiff  In  error.  W.  M.  Wil- 
liams, for  defendant  tn  error. 

WILLIAMS,  J.  The  plaintiff  In  error 
brought  this  action  to  restrain  the  tax  col- 
lector of  Montgomery  county  from  enforcing 
against  it  an  assessment  of  taxes  made 
against  It  in  that  county  as  the  owner  of 
certain  timber  standing  upon  the  leagues  of 
school  land  belonging  to  Walker  county.  As 
construed  by  the  Court  of  Civil  Appeals  (117 
S.  W.  1061),  the  petition  alleged  facts  show- 
ing that  plaintiff  had  become  invested  by  pur- 
chase with  the  title  to  the  timber,  but  claim- 
ed that  it  was  exempt  from  taxation  in  its 
hands  because  it  was  upon  the  school  lands 
of  Walker  county  from  which  Its  title  was  de- 
rived, and  had  been  exempt  while  belonging 
to  the  county.  But  the  facts  admitted  by  the 
parties  in  the  trial  court,  as  well  as  the  find- 
ings of  that  court,  were  held  by  the  Court  of 
Civil  Appeals  to  show  that  plaintiff  had  nev- 
er acquired  the  title  to  the  timber,  but  had 
only  a  right  to  enter  and  cut  it  within  a  giv- 
en time,  and  that,  under  such  facts  so  admit- 
ted and  found,  it  would  not  be  subject  to  the 
tax  enjoined.  The  Court  of  Civil  Appeals, 
however,  reversed  the  judgment  of  the  dis- 
trict court  granting  the  Injunction,  and  re- 
manded the  cause  on  the  ground  that  the 
petition,  not  only  failed  to  show  a  cause  of 
action,  but,  if  the  facts  stated  in  it  were 
true,  showed  affirmatively  that  plaintiff  was 
not  entitled  to  the  relief  sought;  the  opin- 
ion holding  that  if  plaintiff  was  the  owner 
of  the  timber,  as  the  petition  was  thought  to 
show,  it  would  not  be  entitled  to  the  exemp- 


tion asserted  merely  because  the  land  was 
exempted  to  the  county.  The  amount  of  the 
tax  in  controversy  is  more  than  $600  and  less 
than  $1,0(X),  and  the  case  is  one  which  has 
been  remanded  by  the  judgment  of  the  Court 
of  Civil  Appeals.  Several  questions  therefore 
arise  as  to  the  jurisdiction  of  this  court  to 
grant  the  writ  of  error.  In  the  first  place, 
the  case  is  probably  one  of  which  the  county 
court  would  have  had  original  jurisdiction; 
but.  If  this  is  true,  the  case  may  come  within 
an  exception  to  the  general  rule  prescribed 
by  article  990,  Rev.  St  1895,  in  that  it  pr<>ba- 
bly  involves  the  revenue  laws  of  the  state. 
But  the  further  rule  which  denies  Jurisdic- 
tion to  this  court  over  judgments  of  the 
Courts  of  Civil  Appeals  reversing  and  re- 
manding causes  is  insuperable.  Rev.  St 
1895,  art  941.  The  only  one  of  the  prescrib- 
ed exceptions  to  that  rule  which  suggests 
itself  as  at  all  favoring  our  Jurisdiction  Is 
the  second  which  applies  to  "cases  Involving 
the  construction  and  application  of  the  Con- 
stitution of  the  United  States,  or  of  the  state 
of  Texas,  or  of  an  act  of  Congress." 

The  plaintiff  in  its  petition  in  the  district 
court  relied  on  the  exemption  from  taxation 
of  property  of  counties  given  by  section  9, 
art  11,  Const;  bnt  it  is  obvious  that  if  it 
is  not  the  owner  of  the  timber,  as  it  stands 
upon  the  land,  bnt  is  merely  possessed  of  a 
right  to  cut  and  thereby  acquire  title  to  it, 
no  claim  of  exemption  is  necessary  for  its 
protection,  since  in  that  case  it  would  not 
be  taxable  in  respect  of  the  property  because 
It  is  not  the  owner  thereof.  The  petition 
for  writ  of  error  is  based  wholly  upon  the 
contention  that  such  is  the  case,  which  con- 
tention does  not  involve  any  question  as  to 
the  construction  and  application  of  the  con- 
stitutional provision  referred  to.  The  writ 
of  error  was  Improvldently  granted,  and  must 
therefore  be  dismissed. 

Dismissed  for  want  of  Jurisdiction. 


TUCKER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 
1910.     Rehearing  Qenied  Feb.  9,  1010.) 

1.  Criminal  Law   (S   814*)— Instructions- 
Accomplices— Evidence   Requiring. 

In  a  prosecution  for  burglary  of  a  saloon, 
from  which  some  liquor  was  taken,  testimony 
that  witness  drank  whisky  with  accused  and 
others  on  a  certain  night,  and  that  next  morn- 
ing accused  offered  her  a  drink  out  of  a  bottle 
and  told  her  be  had  stolen  it  from  a  saloon 
the  night  before,  and  that  she  told  bim  to  pour 
out  some  of  it  for  her,  because  she  did  not 
want  to  drink  it  then,  but  would  do  so  after- 
wards, (lid  not  necessarily  connect  witness  with 
the  crime,  as  receiving  stolen  property,  so  as 
to  require  a  charge  that  she  was  an  accomplice ; 
it  not  appearing  that  she  drank  any  of  the 
whisky  after  knowing  that  it  was  stolen. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law. 
Cent  Dig.  |  1860;    Dec.  Dig.  i  814.*] 
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2.  Cbiminai.  Law.  Q  780*)— Irbibuohoks— 

Accomplices. 

In  a  buiglary  prosecution,  the  coart  In- 
strncted  that  a  conviotion  could  not  be  had 
upon  an  accomplice's  testimony,  unless  it  was 
corroborated  b^  other  testimony  tending  to  con- 
nect accnsed  with  the  offense,  and  the  corrobora- 
tion was  not  sufficient  if  it  merely  showed  the 
commission  of  the  offense,  and  that  one  ac- 
complice could  not  corroborate  another  accom- 
Slice's  testimony,  but  there  must  be  other  evi- 
ence  tending  to  prove  the  commission  of  the 
offense  and  to  connect  accused  therewith,  in  or- 
der to  be  a  sufficient  corroboration;  that  an 
accomplice  waa  one  who  was  connected  with 
the  crime  by  some  nnlawful  act  happening  be- 
fore, at  the  time  of,  or  after  the  commission 
of  the  offense;  that  liefore  the  jury  could  con- 
vict upon  the  accomplice's  testimony  they  must 
believe  that  it  was  true;  and  that  the  cor- 
roboration tended  to  show  that  accused  com- 
mitted the  offense  charged,  and  they  should  ac- 
quit if  they  had  a  reasonable  doubt  thereof. 
Held,  that  the  charge  sufficiently  presented  the 
issue. 

['Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1859-1863;  Dec.  Dig.  f 
780.*] 

8.  CBuimAi.   Law    (8   822*)— Inbtbuctions— 

CoNSTBUina  as  a  whole. 

Instructions  should  be  construed  as  a  whole. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1990;  Dec  Dig.  {  822.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robert  B.  Seay,  Judge. 

George  Tucker  was  convicted  of  burglary, 
and  he  appeals.    AflBrmed.    • 

Horace  Williams,  for  appellant.  John  A. 
Mobley,  Asst  Atty,  6eiL,  for  the  State. 

RAMSET,  J.  This  appeal  Is  prosecuted 
from  a  conviction  had  in  the  criminal  district 
court  of  Dallas  county,  where,  on  February 
13tb  of  last  year  a  penalty  of  two  years'  con- 
finement In  the  penitentiary  was  assessed 
against  appellant  on  a  charge  of  burglary. 
The  evidence  showed  that  the  saloon  of  one 
J.  J.  Petsch  had  been  entered  In  the  night- 
time and  some  whisky  taken  therefrom.  A 
knife  was  found  In  the  saloon,  which  was 
Identified  as  the  property  of  appellant  In 
addition  to  that  the  state  proved  by  one  Bes- 
sie Dean  that  on  the  morning  after  the  bur- 
glary appellant  stated  to  her  that  he  had 
stolen  whisky  out  of  a  saloon.  Jim  Williams 
testified  that  on  the  night  of  the  burglary  he 
was  at  home,  and  that  about  half  past  1 
o'dodc  In  the  morning  appellant  came  to  him, 
and  called  'him  out  doors,  and  said  be  had 
some  whisky,  and  wanted  him  to  help  car- 
ry it 

There  are  a  number  of  questions  raised  on 
the  appeal,  none  of  which  we  believe  are 
meritorious.  The  only  matter  which  we  de- 
sire to  discuss  is  that  portion  of  the  motion 
for  new  trial  which  complains  of  the  charge 
of  the  court  in  respect  to  the  matter  of  ac- 
complice testimony.  On  this  issue  and  ques- 
tion the  Court  thus  instructed  the  Jury: 

"Gentlemen  of  the  Jury,  you  are  instructed 
that  a  conviction  for  the  crime  cannot  be  had 
upon  the  testimony  of  an  accomplice,  and  the 


same  cannot  be  done  unless  the  evidence  of 
said  accomplice  is  corroborated  by  other  tes- 
timony tending  to  connect  the  defendant  with 
the  offense  committed,  and  the  corroboration 
is  not  Bufilcient  if  it  merely  shows  the  com^ 
mission  of  the  offense.  An  accomplice  is  any 
person  who  is  connected  with  the  crime  by 
unlawful  act  or  commission  on  his  part, 
transpiring  either  before,  at  the  time  of,  or 
after  the  commission  of  the  offense,  and 
whether  or  not  he  was  or  was  not  present 
and  participated  in  the  commission  of  the  of- 
fense conunitted.  Before  you  can  convict  the 
defendant  upon  the  testimony  of  an  accom- 
plice, you  must  find  and  believe  from  the  evi- 
dence that  the  same  is  true,  and  that  the  cor- 
roboration shows,  or  tends  to  show,  that  he 
committed  the  offense  charged;  but  If  you 
have  a  reasonable  doubt  thereof,  find  him  not 
guilty. 

"As  to  whether  or  not  one  is  an  accomplice 
is  a  question  for  you  to  determine  from  the 
facts  and  circumstances  in  the  case.  Should 
you  determine  a  witness  is  an  accomplice, 
you  will  not  consider  the  evidence  of  such 
person,  unless  the  same  is  corroborated  ad 
herein  instructed.  However,  I  will  instruct 
you  that  the  witness,  Jim  Williams  must  be 
corroborated  as  an  accomplice  witness  under 
this  charge.  As  to  the  other  witnesses,  Bes- 
sie Dean,  Jim  Tucker,  John  Dean,  Marshall 
Dean,  and  Lee  Dean,  I  instruct  you  that,  un- 
less you  believe  beyond  a  reasonable  doubt 
that  they  are  not  accomplices  as  the  same  Is 
defined  to  you  in  this  charge,  you  will  decide 
they  are  accomplice  witnesses,  and  in  that 
event  they  must  be  corroborated  in  the  man- 
ner above  stated  to  yon.  You  are  instructed 
that  one  accomplice  cannot  corroborate  an- 
other accomplice  in  such  a  way  /is  to  satisfy 
the  demands  of  the  law;  nor  will  any  num- 
ber of  accomplice  witnesses  be  sufficient  to 
support  each  other.  There  must  be  evidence 
outside  of  the  testimony  of  the  accomplice 
witnesses  tending  to  prove  the  crime  was 
committed  and  tending  to  connect  the  defend- 
ant therewith  before  the  same  would  be  con- 
sidered sufficient  corroboration." 

Among  other  things  it  i»  complained  thai 
the  court  did  not  instruct  the  Jury  in  terms 
and  directly  that  the  witness  Bessie  Dean 
was  In  law,  under  the  admitted  facts,  an  ac- 
complice. We  do  not  think  the  court  would 
have  been  Justified  in  assuming  as  a  matter 
of  fact,  or  as  a  matter  of  law,  that  the  wit- 
ness was  an  accomplice.  After  testifying 
that  she,  with  a  number  of  other  parties  at 
the  house  where  slie  was  staying,  sat  up 
and  drank  whisky,  she  then  states:  '  "The 
next  morning  George  Tucker  offered  me  a 
drink  out  of  a  bottle,  and  told  me  that  he 
had  stolen  it  out  of  a  saloon  the  night  before. 
I  asked  him  to  pour  some  of  It  out  for  me, 
because  I  did  not  want  to  drink  it  then,  but 
would  drink  it  after  breakfast"  This  does 
not  connect  her,  of  necessity,  as  a  receiver  of 
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stolen  property  knowing  same  to  be  stolen. 
Her  prior  participation  In  drinking  It  had 
been  without  knowledge  that  it  was  stolen, 
and  on  being  informed  that  It  was  stolen,  In 
connection  with  an  offer  of  a  drink,  she  mere- 
ly asked  appellant  to  pour  It  out  for  her; 
that  she  did  not  want  to  drink  it  then,  but 
would  after  breakfast  There  Is  no  showing 
that,  as  a  matter  of  fact,  she  did  drink  any 
portion  of  the  whisky  after  receiving  the 
knowledge  of  its  being  stolen. 

While  Isolated  and  separated  clauses  of 
the  charge  6f  the  court  may  be  subject  to  ver- 
bal criticism,  we  think,  when  tested  as  a 
whole,  as  all  charges  should  be  considered, 
that  it  sufficiently  presents  this  Issue  to  the 
jury.  As  we  read  the  record,  there  Is  no 
doubt  of  appellant's  guilt,  nor  do  we  believe 
there  was  any  error  committed  on  the  trial 
for  which  we  would  be  Justified  in  reversing 
the  judgment  of  conviction. 

The  judgment  is  affirmed. 


Er  parte  STRITTMATTER. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 
1910.) 

1.  Vaobanot  (§  !•)— Natube  of  Offense— 
PowEB  TO  Define— "Vaqbants." 

Under  Const,  art.  3,  |  46,  declaring  that 
the  Legislature  at  its  first  session  shall  enact 
effective  vagrant  laws,  the  Legislature  had  am- 
ple power  to  pass  Gen.  Laws  31st  Leg.  c.  69, 
I  1,  par.  "d,"  declaring  that  all  able-bodied  per- 
sons, who  habitually  loaf,  loiter,  and  idle  in  any 
city,  town,  village,  railroad  station,  or  other 
public  place  withm  the  state  for  the  larger  por- 
tion of  their  time,  without  any  regular  employ- 
ment, and  without  any  visible  means  of  support, 
are    vagrants." 

[Ed.  Note.— For  other  cases,  see  Vagrancy, 
Dec.  Dig.  §  y* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8»  pp.  7207-7209.] 

2.  Vagbancy  (I  !•)  — Common-Law  Defini- 
tion—ScPERsfessioN. 

The  statutes  of  the  United  States  and  Eng- 
land having  so  frequently  dealt  with  the  subject 
of  vagrancy,  the  common  law  on  the  subject  has 
become  largely  superseded. 

[Ed.  Note. — For  other  cases,  see  Vagrancy, 
Dec.  Dig.  8  1.*] 

3.  Vaobancy  (5  1*)— Definition— Statutes. 

Gen.  Laws  31st  Leg.  c.  59,  f  1,  par.  "d," 
declaring  that  all  able-bodied  persons,  who  ha- 
bitually loaf,  loiter,  and  idle  In  any  city,  town, 
villa|;e,  railroad  station,  or  other  public  place 
withm  the  state  for  the  larger  portion  of  their 
time,  without  any  regular  employment,  and 
without  any  visible  means  of  support,  shall  be 
deemed  vagrants,  is  constitutional. 

[Ed.  Note. — For  other  cases,  see  Vagrancy, 
Dec.  Dig.  §  1.*] 

4.  Vagbanot  (S  1*)  —  Vagbants  —  "Loiteb, 
Loaf,  and  Idle." 

Gen.  Laws  31st  Leg.  c.  59,  {  1,  par.  "d," 
defines  as  vagrants  all  able-bodied  persons,  who 
habitually  loaf,  loiter,  and  Idle  in  any  public 
place,  etc.,  for  the  greater  part  of  their  time, 
without  any  regular  employment  or  visible 
means  of  support,  and  declares  that  one  is  not 
relieved  from  a  charge  of  vagrancy,  who  habitu- 
ally loafs,  loiters,  and  idles.  If  he  is  without 


visible  means  of  support,  by  the  fact  that  only 
occasionally  he  has  employment  at  odd  jobs, 
being  for  the  most  part  without  employment. 
Held,  that  the  terms  "loiter,  loaf,  and  idle," 
when  construed  with  the  words  "larger  x>ortion 
of  their  time,"  require  proof,  to  sustain  a  con- 
viction of  vagrancy,  that  the  person  charged 
was  able  to  work,  and,  bein^  so  able,  habitually 
loafed,  loitered,  and  idled  m  the  city  for  the 
greater  part  of  his  time,  without  employment 
or  visible  means  of  support. 

[Ed.  Note. — For  other  cases,  see  Vagrancy, 
Cent.  Dig.  f  1;  Dec.  Dig.  f  l.»] 
5.  Vaobanot  (5  1*)  —  Statutes  —  "Laboeb 

POBTION  OF  THEIB  TIME." 

Gen.  Laws  31st  L«g.  c.  59,  i  1,  par.  "d," 
defines  vagrants  as  all  able-bodied  persons,  who 
habitually  loaf,  loiter,  and  idle  In  any  city, 
town,  village,  railroad  station,  or  other  public 
place  for  the  larger  portion  of  their  time,  with- 
out any  regular  employment  or  visible  means 
of  support.  Held,  that  the  term  "larger  portion 
of  their  time,"  as  used  in  such  section,  when 
construed  with  the  balance  of  the  provision,  was 
not  so  vague  as  to  render  the  law  invalid. 

[Ed.  Note.— For  other  cases,  see  Vagrancy, 
Cent  Dig.  J  1 ;   Dec.  Dig.  {  !••] 

Appeal  from  District  Court  Bexar  County; 
Edward  Dwyer,  Judge. 

Habeas  corpus  on  relation  of  Will  C.  Stritt- 
matter.  From  a  judgment  dismissing  the 
writ  petitioner  appeals.    Affirmed. 

Ed  Haltom,  for  appellant  John  A.  M6b- 
ley,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Relator  was  convicted  in 
the  Justice  court,  precinct  No.  1,  of  Bexar 
county.  In  November  of  last  year,  upon  a 
complaint  charging  him  with  vagrancy  under 
paragraph  "d"  of  section  1  of  the  General 
Laws  of  the  Slst  Legislature  (chapter  59,  p. 
111).  Some  time  thereafter  he  presented  bis 
petition  for  writ  of  habeas  corpus  to  Hon. 
Edward  Dwyer,  judge  of  the  Thirty-Seventh 
Judicial  district,  and  upon  hearing  relator 
was  remanded  to  the  custody  of  the  sheriff 
of  Bexar  county. 

The  sole  question  here  presented  Is  as  to 
the  constitutionality  of  paragraph  "d"  of 
the  act  named  above.  This  paragraph  of  tue 
act  in  question  is  claimed  to  be  invalid: 

First,  because  In  contravention  of  the  thir- 
teenth amendment  to  the  federal  Constitu- 
tion which  provides:  "Neither  slavery  nor 
involuntary  servitude,  except  as  a  punish- 
ment for  crime  whereof  the  party  shall  have 
been  duly  convicted,  shall  exist  within  the 
United  States  or  any  place  subject  to  their 
jurisdiction." 

It  Is  also  urged  that  the  act  In  question  is 
contrary  to  the  spirit  if  not  the  tenor,  of 
sections  13  and  19  of  the  BUI  of  Rights  of 
Texas.    These  sections  are  as  follows: 

"Sec.  13.  Excessive  bail  shall  not  be  re- 
quired, nor  excessive  fines  imposed,  nor  cruel 
or  unusual  punishment  inflicted.  All  the 
courts  shall  be  open,  and  every  person  for  an 
injury  done  hlgi  In  his  lands,  goods,  person 
or  reputation  shall  have  remedy  by  due 
course  of  law." 
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"Seem  No  dtlzen  of  this  state  sbaU  be 
deprived  of  life,  liberty,  property,  privileges 
or  immunities,  or  in  any  manner  disfran- 
cliised,  except  by  tlie  due  coarse  of  the  law 
of  the  land." 

Bald  act  Is  also  claimed  to  be  Invalid,  In 
that  it  is  uncertain,  and  must  fail  of  its  in- 
tent, for  that,  as  provided  by  article  6  of  the 
Penal  Code  of  1895:  "Whenever  It  appears 
that  a  provision  of  the  penal  law  is  so  in- 
definitely framed  or  of  such  doubtful  con- 
struction that  it  cannot  be  understood,  either 
from  the  language  in  which  it  is  expressed, 
or  from  some  other  written  law  of  the  state, 
audi  penal  law  shall  be  regarded  as  wholly 
Inoperative," 

Fourth.  The  act  in  question  Is  claimed  to 
be  invalid,  in  that  it  is  against  common  right 
and  reason. 

In  support  of  his  contention  counsel  for 
appellant  has  filed  a  learned  and  well-con- 
sidered brief.  His  contentions,  we  think, 
however,  are  not  sound,  and  our  conclusion 
Is  that  there  is  no  such  infirmity  in  the  law 
as  would  entitle  relator  to  his  discharge. 
If  the  power  of  the  Legislature,  in  the  ab- 
sence of  constitutional  mandate,  could  be 
made  a  matter  of  serious  contention,  the  Is- 
sue is  placed  beyond  dispute  by  the  terms 
of  our  Constitution,  which,  in  section  46  of 
article  3,  thus  provides:  "The  Legislature 
shall  at  its  first  session  after  the  adoption 
of  this  Constitution  enact  effective  vagrant 
laws."  Much  attention  is  directed  in  the 
brief  of  counsel  to  the  common-law  defi- 
nitions of  vagrancy.  However  interesting  as 
a  mere  matter  of  learning  these  views  may 
be,  it  has  not  infrequently  been  held  by  many 
courts,  that  the  statutes,  both  in  England 
and  America,  have  so  much  and  so  frequent- 
ly dealt  with  the  subject  of  vagrancy,  that 
the  common  law  on  the  subject  has  become 
unimportant  American  &  Eng.  Enc  of  Law, 
vol.  29,  p.  568;  People  v.  Forbes,  4  Parker, 
Or.  R.  (N.  Y.)  611. 

That  it  is  within  the  power  of  the  Legis- 
lature in  this  state  to  define,  subject  to  cer- 
tain broad  limitations,  what  Is  a  vagrant,  can 
admit  of  no  sort  of  doubt,  and  statutes  which 
have  classed  prostitutes,  professional  gam- 
blers, and  others  of  that  class  as  such,  have 
always  been  upheld.  With  the  growth  of 
the  state  and  the  congestion  in  our  large 
cities,  where  the  idle,  the  vicious,  and  the  de- 
praved congregate  around  many  public  places, 
it  was  essential  to  the  peace  of  the  state 
and  the  protection  of  society  that  some  far- 
ther extensions  of  this  definition  should  be 
made.  It  is  not  to  be  denied  that  the  act 
in  question,  in  some  of  its  definitions,  goes 
very  far,  and  we  are  not  called  on  now  to 
decide  whether  in  their  entirety  these  defini- 
tions are  so  limited  and  framed  as  to  be 
ine  from  criticism  or  condemnation  by  the 
conrta  The  only  question  we  have  for  con- 
sideration is  the  validity  of  paragraph  "d" 
of  this  section. 

It  will  be  noted  that  by  this  article  all 


able-bodied  persons,  who  babltaally  loaf,  loi- 
ter, and  idle  in  any  city,  town,  or  village,  or 
railroad  station,  or  any  other  public  place 
in  this  state,  for  the  larger  portion  of  their 
time  without  any  regular  employment,  and 
without  any  visible  means  of  support,  are 
classed  and  defined  as  vagrants.  The  want 
of  visible  means  of  support  is  usually  made 
an  essential  element  of  the  offense  of  va- 
grancy, and,  when  it  is  so  made  an  ingredient 
of  the  offense,  it  must  be  shown.  Welbom  v. 
State,  119  Ga.  429,  46  S.  E.  645;  State  v. 
Cummins,  78  Ind.  251.  What  is  meant  by  the 
term  "able-bodied"  and  ability  to  work  has 
been  the  subject-matter  of  judicial  review 
not  infrequently,  but  are  not  words,  as  we 
believe,  difficult  of  definition  or  construction, 
nor  are  they  so  general  as  to  invalidate  the 
statute.  The  following  cases  illustrate  and 
involve  the  construction  of  this  term:  Price 
V.  State,  67  Ga.  723 ;  Commonwealth  v.  Car- 
ter, 108  Mass.  17.  In  the  case  of  McHenry 
V.  State,  42  Tex.  Cr.  R.  469,  tiO  S.  W.  880,  it 
was  in  effect  held  that  It  became  a  question 
of  fact,  under  such  a  charge  and  allegation, 
as  to  whether  one  was  in  fact  a  vagrant  with- 
in contemplation  of  the  laws  and  statutes  of 
the  state. 

To  the  objection  that  the  second  sentence 
of  the  paragraph  in  question  undertakes  to 
establish  a  rule  of  evidence  that  would  pre- 
vent the  court  from  making  Inquiry  or  as- 
certaining whether  the  lack  of  employment 
was  purposeful,  or  the  result  of  viclousnesa 
and  indolence,  we  cannot  accede.  We  think 
the  true  intent  of  this  sentence  is  to  be  gath- 
ered only  when  read  in  connection,  not  only 
with  the  preceding  sentences,  but  with  the 
entire  act  of  which  it  is  a  part.  Therefore, 
before  a  conviction  could  be  had  under  this 
section,  we  think  it  would  have  to  appear 
and  be  shown  that  the  person  charged  was 
able  to  work,  and  that,  being  so  able,  he 
habitually  loafed,  loitered,  and  idled  in  the 
city,  town  or  village  or  at  a  railroad  sta- 
tion or  other  public  place  for  the  larger  part 
of  his  time,  without  any  regular  employment, 
and  without  any  visible  means  of  support. 
We  think  the  terms  "loiter,  loaf,  and  idle" 
are  wholly  at  variance  with  the  occasional 
or  even  frequent  presence  at  such  public 
places  by  deserving  persons  who  may  be  for 
the  time  uelng  unemployed.  It  is  difficult  iu 
matters  of  this  sort  by  any  language  which 
the  Legislature  could  have  employed  to  have 
laid  down  a  rule  so  definite  and  precise  as 
not  to  be  the  subject-matter  of  criticism.  In 
constructive  legislation  of  this  sort,  along 
new  lines,  some  difficulty  will  be  found  In 
so  framing  the  definition  as  not  by  a  strain- 
ed construction,  or  even,  perhaps,  by  a  literal 
construction,  to  place  improper  and  grievous 
burdens  on  deserving  persons. 

We  think  the  term  "larger  portion  of  their 
time,"  as  used  in  this  section,  is  not  so  vague 
as  to  render  the  law  Invalid,  when  read  in 
connection  with  what  follows;  that  is  to 
say,  that  one  is  not  relieved  from  a  charge 
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of  vagrancy  who  habitually  lo&tB,  loiters, 
and  idles,  If  he  is  without  visible  means  of 
support,  by  the  mere  fact  that  only  occa- 
sionally he  has  employment  at  odd  Jobs.  We 
think.  Indeed,  that  the  law  is  a  wholesome 
one,  well  within  the  power  of  the  Legisla- 
ture, and  that  none  of  the  objections  are 
tenable.  That  in  Its  practical  administra- 
tion cases  of  Imposition  or  hardship  may 
arise  may  be  true,  but  under  the  liberal  rule 
laid  down  by  this  court  in  the  case  of  Mc- 
Henry  v.  State,  supra,  it  is  unlikely,  if  not 
In  truth  inconceivable,  that  any  good  and 
deserving  man  or  woman  should  suffer  pun- 
ishment under  this  act,  who  is  not  in  fact 
guilty  under  Its  terms. 

Finding  no  error  In  the  proceedings  <^  the 
court  below,  it  Is  ordered  that  the  Judgment 
be,  and  the  same  is,  hereby  aflBrmed. 


SCHUH  r.  STATa 

(Court  of  Ciiminal  Appeals  of  Texas.    Jan.  26, 
1910.) 

1.  JuBT  (I  70*)— Selection— VAunrrr. 

Under  Code  Cr.  Proc.  1895,  art.  695.  pro- 
viding that,  when  there  are  no  re^lar  jurors 
for  the  week  from  whom  to  select  a  jury,  the 
court  shall  order  the  sheriff  to  summon  forth- 
with such  number  of  qualified  persons  as  it  may 
de^m  sufficient,  and  from  those  summoned  a 
jury  shall  be  formed  to  try  the  case,  and  Rev. 
St.  1895,  art.  3160,  providing  that  the  court, 
whenever  it  may  deem  It  necessary,  shall  ap- 
point jury  commissioners,  where  they  have  not 
been  appointed  in  time  to  select  the  jurymen, 
and  that  these  jury  commissioners  may  draw  for 
the  term  of  court  then  in  sessiwi,  as  well  as  the 
terms  following,  the  action  of  the  court  in  ap- 
pointing jury  commissioners  to  draw  the  jury 
tor  the  trial  of  a  criminal  prosecution  at  the 
term  of  court  then  In  session  was  not  error. 

[B^.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  i  70.*] 

2.  Weapons  (S  6*)— Cabbting  UNi.AWFtrLiT 

—Evidence— Sufficiency. 

Where  defendant  went  into  a  saloon,  took  a 
pistol  from  the  saloon  keeper,  walked  a  distance 
of  80  or  90  feet  to  the  back  door  of  the  saloon, 
and  fired  It  off,  and  returned  and  banded  it  to 
the  salOMi  keeper,  he  was  guilty  of  carrying  a 
pistol. 

[Ed.    Note.— For  other  cases,   see  Weapons, 
Dec.  Dig.  i  6.*] 

8.  Weapons  (|  17*)— Ckimiwal  Prosecutions 

— Evidence— Admissibility. 

In  a  prosecution  for  unlawfully  carrying  a 
pistol,  where  it  was  claimed  by  both  defendant 
and  the  city  marshal  in  their  testimony  that  the 
city  marshal  went  to  defendant  and  informed 
him  there  was  a  show  coming  to  town,  and  that 
he  wanted  defendant  to  get  his  pistol  and  go 
with  him  to  meet  the  train,  to  protect  the  town 
from  thugs  that  accompanied  the  show,  and  that 
thereupon  defendant  procured  a  pistol,  walked 
to,  the  back  door  of  the  saloon,  and  fired  it  off, 
evidence  that  defendant  and  the  marshal  pro- 
ceeded to  get  drunk,  and  went  upon  the  streets, 
and  whooped  and  hallooed,  knocked  one  or  two 
men  down,  and  proceeded  to  make  considerable 
noise,  was  admissible  as  tending  to  Impeach  and 
contradict  the  defendant  and  the  city  marshal, 
and  as  bearing  on  the  Intent  of  the  defendant. 

[Ed.    Note.— For  other  cases,  see   Weapons, 
Dec.  Dig.  §  17.»1 


4.  Obdiinai,  Law  (|  1172*)— Appeal— Habk- 

I.ES8  Errob— Inbtbuctions. 

In  a  prosecution  for  unlawfully  carrying  a 
pistol,  In  which  it  was  claimed  that  the  city 
marshal  requested  defendant  to  secure  a  pistol 
and  assist  him  in  maintaining  order,  where  the 
court  charged  the  law  more  favorably  than  de- 
fendant could  have  asked  on  the  issue  of  the 
authority  of  the  city  marshal  to  deputize  him, 
he  cannot  complain. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  3164^163;  Dec.  Dig.  f 
1172.*] 

Appeal  from  Falls  County  Court;  W.  E. 
Hunnicutt,  Judge. 

Charles  Schuh  was  convicted  of  unlawfully 
carrying  a  pistol,  and  appeals.    Affirmed. 

Nat  Lewellyn,  for  ai^>ellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  and  Frank  Oltorf, 
Asst  Co.  Atty.,  for  the  State. 

RAMSET,  J.  Appellant  was  convicted  in 
the  county  court  of  Falls  county  at  the  April 
term,  1909,  for  unlawfully  carrying  on  and 
about  his  person  a  pistol,  and  a  flue  of  $100 
assessed  against  him.  From  this  conviction, 
after  motion  for  new  trial  was  overruled,  he 
has  appealed  to  this  court,  and  asked  for  a 
reversal  upon  several  grounds  set  up  in  bis 
motion. 

1.  The  first  ground  of  his  motion  Is  to  the 
action  of  the  court  in  compelling  appellant  to 
go  to  trial  before  a  Jury  not  impaneled  ac- 
cording to  law.  This  groimd  of  the  motion  is 
supported  by  bill  of  exceptions  in  the  record, 
in  which  bill  appellant  complains  that  the 
court  below  erred  in  forcing  him  to  go  to 
trial  before  a  Jury  illegally  summoned  and 
impaneled;  that  the  court  had  failed  to  ap- 
point Jury  commissioners  at  the  previous 
term  of  the  court,  and  no  Jury  had  been  sum- 
moned for  the  term  of  the  court  at  which  the 
defendant  was  to  l>e  tried;  that  the  court,  on 
the  week  before  the  week  of  the  trial  of  ap- 
pellant, appointed  Jury  commissioners  to 
draw  the  Jury  for  the  week  at  which  the  de- 
fendant was  to  be  tried;  that  the  court  erred 
in  forcing  the  defendant  to  trial  tiefore  the 
Jury  that  had  been  summoned  by  the  Jury 
commissioners  appointed  at  the  same  term  of 
the  court  at  which  the  trial  occurred;  and 
that  the  court  erred  in  not  having  the  sheriff 
to  summon  the  Jury,  and  in  having  appointed 
Jury  commissioners  to  draw  a  Jury.  To  this 
bill  of  exceptions  the  trial  Judge  appended 
the  following  explanation:  "That  when  court 
convened  on  June  19,  1909,  the  court  stated 
that  it  would  continue  aU  criminal  cases  until 
next  term,  when  the  bar  agreed  that  the 
court  aiqpoint  a  Jury  commission,  and  they 
draw  Jurors  for  this  term  of  court,  as  well  as 
for  the  terms  of  court  following;  that  the 
attorney  for  the  defendant  in  this  case  was 
among  the  attorneys  agreeing  to  this,  and 
agreed  to  the  setting  down  of  this  and  other 
cases  for  trial." 

The  question  here  presented  Is  this:    Was 
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the  court  bound  to  follow  article  G95  of  the 
Oode  of  Orlmlnal  Procedure  of  1S95,  which 
proyides  that  when,  from  any  cause,  there 
are  no  regular  jurors  for  the  week  from 
whom  to  select  a  Jury,  the  court  shall  order 
the  sheriff  to  sununon  forthwith  such  number 
of  qualified  persons  as  it  may  deem  suffl- 
cient,  and  l^m  those  summoned  a  Jury  shall 
be  formed  to  try  the  case?  Or  whether  the 
court  had  a  right  to  pursue  the  provisions  of 
article  3150  of  the  Revised  Statutes  of  1805, 
which  provides  that  the  court,  whenever  It 
may  deem  it  necessaiy,  shall  appoint  Jury 
commissioners,  where  they  have  not  been  ap- 
pointed in  time  to  select  Jurymen,  and  that 
these  Jury  commissioners  may  draw  tor  the 
term  of  the  court  then  in  session  as  well  as 
the  terms  following?  This  question  came  be- 
fore this  court  for  review  in  the  case  of 
Green  ▼.  State,  63  Tex.  Cr.  R.  490,  110  S. 
W.  920,  22  L.  B.  A.  (N.  B.)  700,  and  this  court 
held  that  the  court  below  might  proceed  ei- 
ther way,  following  the  provisions  either  of 
the  civil  statutes  or  the  Code  of  CMmlnal 
Procedure,  and,  as  said  by  Judge  Brqpks 
In  Lenert  T.  State,  63  S.  W.  663:  "As  con- 
tended by  appellants,  the  proper  practice 
would  have  been  for  the  court  to  have  had 
the  sheriff  summon  the  Jurors;  but  appel- 
lants have  shown  no  injury  by  the  means  and 
manner  resorted  to  for  the  selection  of  the 
Jury  in  this  case,  and  we  do  not  think  such 
error  was  committed  by  the  court  as  requires 
a  reversal."  Without  reference  to  the  qual- 
ification to  the  bill  of  exceptions  that  coun- 
sel for  appellant  agreed  to  the  drawing  of 
the  Jury  by  the  commissioners,  we  are  of 
opinion  that  the  action  of  the  court  in  ap- 
jwintlng  Jury  conunlssioners  to  draw  the  Ju- 
ry for  the  term  of  court  then  in  session  would 
not  be  reversible  error,  and  that  the  court 
might  have  proceeded  either  way  and  have 
followed  the  law,  and  that  there  is  really  no 
conflict  between  the  civil  and  criminal  stat- 
utes. See  Hurt  v.  State,  51  Tex.  Cr.  R.  338, 
101  S.  W.  806;  White  v.  State,  46  Tex.  Or. 
R.  602,  70  S.  W.  623;  Williams  v.  State,  24 
Tex.  App.  32,  6  S.  W.  66a 

2.  In  the  fourth  ground  of  the  motion  for 
new  trial  the  appellant  complains  that  the 
court  erred  in  refusing  to  ctiarge  the  Jury 
that  if  the  defendant  took  a  pistol  from  the 
hands  of  the  witness  Walter  Stuart,  and  fired 
same  off,  and  handed  it  back  to  the  witness, 
he  would  not  be  guilty  of  unlawfully  carry- 
ing a  pistol;  the  appellant  having  specially 
requested  the  court  to  so  charge  the  Jury, 
which  was  refused  by  the  court  below.  The 
facts  of  the  case  will  show  that  on  the  night 
of  the  13th  of  April,  1908,  at  about  8  o'clock 
at  night,  the  appellant  went  in  the  saloon  of 
one  Walter  Stuart,  and  took  a  pistol  out  of 
the  band  of  said  Stuart,  and  walked  back  to 
the  back  door  of  the  saloon,  and  fired  the 
pistol  off,  and  returned  and  handed  it  back 
to  the  witness  Stuart  The  distance  was 
some  80  or  90  feet  from  the  place  where  ap- 
pellant secured  the  pistol  to  the  back  door. 


where  he  fired  same  off.  Appellant  contends 
that  this  did  not  constitute  unlawfully  car* 
rying  a  pistol,  and  he  cites  the  court  in  sup- 
port of  this  proposition  to  the  case  of  Lann  t. 
State,  25  Tex.  App.  496,  8  S.  W.  660,  8  Am.  St. 
Bep.445. 

We  do  not  think  that  the  facts  of  this  case 
support  appellant's  contention.  The  question 
in  that  case  was  whether  a  soldier  in  the 
United  States  army  was  amenable  to  the 
statutes  of  the  state  prohibiting  the  carrying 
of  a  pistol.  He  also  refers  us  to  the  case  of 
Sanderson  v.  State,  28  Tex.  App.  620,  5  S.  W. 
138.  That  was  a  case  where  the  defendant, 
Sanderson,  and  witness  were  riding  along  the 
road,  going  after  wood,  and  a  rabbit  Jumped 
up,  and  the  witness  banded  defendant  his 
(witness')  pistol  and  asked  defendant  to 
shoot  the  rabbit  Defendant  took  the  pistol, 
walked  a  step  or  two,  and  shot  the  rabbit, 
and  handed  it  back  to  the  witness.  We  do 
not  think  that  any  of  the  cases  cited  by 
counsel  for  appellant  will  suiq^ort  the  con- 
tention of  appellant  In  these  cases  the  pos- 
session of  the  weap<Mi  was  momentary  and 
for  an  innocent  purpose,  and  the  dominion 
and  control  of  the  owner  and  person  carry- 
ing same  was  not  lost  Here  the  weapon  was 
rudely  displayed  in  a  public  place,  twice 
fired,  and  carried  to  a  distance  wholly  beyond 
the  control  and  away  from  the  possession  of 
the  city  marshal.  If  one  may  under  these 
circumstances,  by  warrant  of  law,  carry  a 
pistol  90  feet  may  he  not  carry  it  00  jrards  or 
900  yards?  We  think  the  rule  has  been  car- 
ried far  enough,  and  that  as  presented  in 
this  record  there  Is  no  Justification  or  excuse 
for  appellant's  possession  of  the  pistol,  and 
that  he  has  not  brought  himself  within  the 
letter  or  the  spirit  of  the  statute  or  decisions 
existing  in  this  state.  For  the  same  reason 
we  think  this  case  easily  distinguishable 
from  the  decision  in  Fretwell  t.  State,  62 
Tex.  Cr.  R.  499,  107  S.  W.  837. 

We  are  also  of  opinion  that  the  facts  of 
this  case  make  out  a  case  of  unlawfully  car- 
rying a  pistol.  On  the  trial  of  the  case,  the 
appellant  took  the  stand  and  testified  that 
Frank  Stallworth,  the  city  marshal,  went  to 
the  appellant  and  informed  him  that  there 
was  a  show  coming  to  town  that  night  and 
that  the  show  train  would  arrive  about  11 
o'clock,  and  that  he  wanted  the  appellant  to 
get  his  pistol  and  go  with  Um  to  meet  the 
train,  to  protect  the  town  from  the  thugs 
that  accompanied  the  show;  that  this  sum- 
mons was  given  about  8  o'clock,  while  the 
appellant  was  in  the  saloon  of  Stuart;  and 
that  after  he  (the  witness)  gave  the  message 
the  appellant  procured  the  pistol,  walked 
back,  and  fired  it  off.  This  was  sworn  to 
both  by  the  appellant  and  Stallworth,  the 
city  marshal.  The  state,  over  the  objection 
of  the  defendant  to  which  he  reserved  ex- 
ception, proved  that  the  appellant  and  the 
city  marshal  proceeded  to  get  drunk,  and 
went  out  upon  the  streets,  and  whooped  and 
hallooed,  knocked  one  or  two  men  down,  and 
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proceeded  to  make  qnlte  a  nolae.  This  testi- 
moiiy  was  all  objected  to  as  being  irreleTant 
and  Immaterial.  We  are  of  opinion  that  this 
testimony  was  admissible.  As  said  by  this 
court  In  the  case  of  Lann  v.  State,  25  Tex. 
App.  495,  8  S.  W.  650,  8  Am.  St  Rep.  445: 
"Intent  is  an  essential  element  to  constitute 
the  offense  of  unlawfully  carrying  a  pistol 
on  the  person;  and  In  all  cases  wherein  the 
Intent  Is  an  element  of  the  offense  charged 
it  Is  competent  for  the  accused  to  prove  his 
general  reputation." 

We  tblhk  that  this  testimony  was  admis- 
sible upon  two  grounds:  First,  aa  tending 
to  impeach  and  contradict  the  appellant  and 
the  city  marshal  that  he  had  been  asked  to 
assist  in  preserving  the  peace  and  order  of 
the  town  and  had  been  authorized  to  carry 
the  pistol.  If,  as  soon  as  he  procured  the 
pistol,  be  acted  in  a  disorderly  manner,  and 
bis  conduct  was  supported  by  the  city  mar- 
shal, then  it  would  appear  that  their  purpose 
in  arming  themselves  or  procuring  a  pistol 
and  loading  up  on  bad  whisky  was  rather 
to  "paint  the  town"  than  to  keep  down  the 
thugs.  Second,  this  testimony  was  admla- 
sible  to  devel(^  the  intent  of  the  party  and 
to  show  that  bis  purpose  was  not  lawful  but 
rather  unlawful.  As  was  said  by  this  court 
in  the  case  of  McKlnney  v.  State,  8  Tex.  App. 
620:  "When  the  scienter  or  quo  animo  Is  a 
constituent  of  an  offense  and  necessary  to 
be  proved.  It  is  competent  to  introduce  tes- 
timony of  acts,  conduct,  or  declarations  of 
the  accused  which  tend  to  establish  the 
knowledge  or  intent,  though  they  In  them- 
selves constitute  in  law  distinct  crimes,  and 
are  apparently  collateral  and  foreign  to  the 
main  issue."  See  Brown  r.  State,  51  Tex. 
Cr.  B.  423,  102  S.  W.  406;  Colson  v.  State, 
62  Tex.  Or.  R.  138,  105  S.  W.  507;  McCallis- 
ter  V.  State,  55  Tex.  Cr.  B.  392,  116  S.  W. 
1154;  BaUer  t.  State,  53  Tex.  Cr.  B.  27,  108 
8.  W.  684. 

Under  our  view  of  the  law  we  deem  it  un- 
necessary to  pass  upon  the  question  as  to 
whether  the  city  marshal  could  have  deputiz- 
ed the  appellant,  in  the  manner  he  did,  to 
carry  a  pistol;  but,  as  the  court  below  charg- 
ed the  law  more  favorably  to  the  appellant 
on  this  issne  than  he  could  have  asked,  ap- 
pellant is  in  no  position  to  complain. 

Believing  that  the  court  below  committed 
no  errors,  the  Judgment  is  In  all  Uilngs  af- 
firmed. 

McCOBD,  J.,  not  slttini^ 


MBI/TON  V.  STATU. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 
1910.) 

1.  Gahhtg  (S  ©*•)  —  Pbosecdtion  —  Irdict- 

MBNT— VARIANC*. 

While  it  would  have  been  saffldent  for  the 
information   to  allege   that   accused   bet  at  a 


game  of  cards,  wittiont  alleging  that  he  bet 
money,  where  it  specifically  alleged  that  he  bet 
money,  it  waa  necessary  to  prove  such  fact  in 
order  to  avoid  a  variance. 

[Ed.  Note.— For  other  cases,  see  Oaming,  Cent. 
Dig.  8  279;  Dec.  Dig.  S  94.*] 
2.  Cbiuinai.  Law  ($  656*)— Tsial— Bevabks 

OF    JuDGB  —  Comments    o»     Evidence  — 

Weight  of  Evidence. 

A  remark  by  the  court,  in  ruling  upon  an 
objection  to  a  question,  that  he  did  not  think 
it  waa  material,  but  would  permit  it,  was  im- 
proper, as  a  comment  by  the  judge  on  the  ef- 
fect of  the  evidence. 

[EJd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|   1524-1533;    Dec   Dig.   { 

S.  CsiinNAi,  Law  (§  338*)— Aduisbior  or  Ev- 
idence. 

In  a  prosecution  for  betting  on  a  card  game, 
a  qnestion  to  a  witness  as  to  why  M.  was  not 
present  as  a  witness  was  exclnded,  the  answer 
to  which  would  have  l>een  that  he  was  not  in 
court  because  of  the  anticipated  confinement  of 
his  wife.  An  application  for  continuance  was 
made  because  of  M.'s  absence,  stating  such 
grounds.  Held,  that  the  question  was  properly 
excluded  ;  the  answer  onl,v  bearing  on  the  appli- 
cation for  continuance,  with  which  the  jury  was 
not  concerned. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  752-757 ;  Dec.  Dig.  i  338.*] 

4.  Oaminq  (S  97*)— Prosecution- Admission 
oi  Evidence. 

In  a  prosecution  for  gaming,  the  answer  to 
a  question  as  to  the  value  of  the  poker  chips 
used  in  the  game,  asked  to  sliow  their  market 
value,  and  not  their  value  as  representing 
money  in  the  particular  game,  which  gave  the 
market  value  of  the  chips,  was  not  a&iissiUe. 
[Ed.  Xote.— For  other  cases,  see  Gaming,  Dec. 
Dfg.  !  97.*] 

5.  Cbiminal  Law  (J  417*)— Admission  of  Ev- 
idence— Declarations  of  Third  Parties. 

In  a  prosecution  for  gaming,  a  question  to 
accused's  witness  whether  another  did  not  ask 
certain  persons  in  witness'  presence  and  ac- 
cused's absence,  on  the  day  before  the  offense 
was  alleged  to  have  been  committed,  where  their 
poker  players  were,  and  the  persons  questioned 
stated  they  did  not  know,  was  not  admissible;' 
the  answer  not  binding  accused. 

[Ed.  Note.— For  othej  cases,  see  Criminal 
Law,  Cent  Dig.  §S  95(V-967;  Dec.  Dig.  {  417.*] 

Appeal  from  Montague  County  Court;  A. 
W.  Bitdiie,  Judge. 

H.  W.  Melton  was  convicted  of  unlavirfully 
wagering  money  at  a  card  game,  and  be  ap- 
peals.    Reversed  and  remanded. 

Speer  &  Weldon,  for  aroellant  John  A. 
MoUey,  Aast  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  information  charg- 
ed that  appellant  "did  then  and  there  unlaw- 
fully bet  and  wager  money  on  and  at  a  game 
of  cards  at  the  private  residence  of  Bill 
Neece,  where  people  had  resorted  and  asseio- 
bled  for  the  purpose  of  gaming,  against  the 
peace  and  dignity  of  the  stata"  The  evi- 
dence discloses  that  appellant  and  a  numbw 
of  others  were  at  the  residence  of  Neece  play- 
ing cards,  and  about  2  or  3  o'clock  in  the 
nwmlng  the  officers  went  into  the  room  where 
the  game  was  In  progress,  watched  the  game 
a  while,  and  went  away  without  making  any 
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arrest  It  Is  shown  by  •  tbe  evidence  for 
both  Bides  that  what  are  commonly  called 
"poker  chips"  were  In  evidence  on  the  table 
around  wnlch  tbe  players  sat,  and  that  one 
of  the  parties  In  the  game  had  about  |5  in 
silver  in  front  of  blm,  and  that  cmother  one 
of  tbe  parties  regaested  the  loan  of  $1  from 
one  of  tbe  officers.  Tbe  officers  stated  they 
did  not  see  any  money  bet  All  tbe  other 
witnesses  stated  that  there  was  no  money  or 
any  other  thing  of  valne  bet  during  the  game, 
that  they  were  playing  for  amusement  and 
used  chips  to  Show  the  standing  of  the  par- 
ties In  the  game,  which  was  poker.  It  Is 
further  shown  that  Neece,  the  owner  of  the 
bouse,  bad  bought  these  chips  some  time  be- 
fore the  present  gaming  law  went  into  effect 
and  that  be  bad  them  at  his  residence,  and 
that  since  tbe  present  law  went  Into  effect 
they  were  practically  valueless. 

1.  Under  this  state  of  case  the  court  charg- 
ed the  Jury,  If  they  should  find  beyond  a  rea- 
sonable doubt  that  appellant  bet  at  a  game 
of  cards  on  or  about  the  time  alleged  in  the 
Information,  they  would  find  him  guilty  and 
assess  his  punl^ent  at  not  less  than  |I0  nor 
more  than  $50,  and  further  charged  the  law 
of  circumstantial  evidence.  At  the  request  of 
tbe  county  attorney  the  court  gave  the  fol- 
lowing charge:  "You  are  charged  that  If  the 
defendant  bet  poker  chips  on  the  game  In 
question,  and  that  said  chips  represented 
money,  then  tbe  defendant  would  be  guilty 
of  betting  money,  the  same  as  If  the  money 
was  put  up  or  bet"  E;xception  was  reserved 
to  these  charges,  and  countercharges  were 
asked  to  the  effect  that,  unless  the  jury  be- 
lieve beyond  a  reasonable  doubt  that  defend- 
ant did  bet  money  on  a  game  of  cards  at  the 
time  and  place  charged,  they  should  acquit; 
that  it  was  not  sufficient  to  warrant  a  con- 
viction, that  the  defendant  bet  any  other  ar- 
ticle than  money.  Another  charge  was  asked 
by  appellant  as  follows:  "The  legal  defini- 
tion of  tbe  term  *bet'  is  tbe  mutual  agreement 
and  tender  of  a  gift  of  something  valuable 
which  is  to  belong  to  one  or  the  other  of  tbe 
contending  parties  according  to  the  result  of 
the  trial  of  skill  or  chance,  or  both  combined ; 
and  in  this  connection  I  charge  yon  that  tbe 
defendant  in  this  case  stands  charged  with 
having  bet  money  at  a  game  of  cards,  and 
unless  you  find  and  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  he  bet  mon- 
ey at  a  game  of  cards,  as  the  term  Is  herein 
defined,  you  will  acquit  the  defendant"  This 
was  refused,  and  exception  taken  to  the  re- 
fusal of  both  charges.  We  are  of  opinion 
that  tbe  charge  asked  by  the  county  attorney 
was  error,  and  those  requested  by  appellant 
riionld  have  been  given.  It  was  not  neces- 
sary to  charge  In  the  Information  that  money 
was  bet  It  would  have  been  sufficient  to 
bave  diarged  generally  that  appellant  bet  at 
a  game  of  cards,  and  this  is  the  usual  way 
In  which  such  averments  are  made.  But  tbe 
pleader  saw  proper  to  charge  q>eciflcaUy  tbat 


money  was  bet  This  was  a  descriptive  aver- 
ment and  necessary  to  be  proved.  This  was 
the  state's  case  averred  In  the  pleading& 
Wherever  descriptive  averments  are  set  forth 
In  an  indictment  or  Information,  although 
they  may  be  unnecessary,  yet  being  descrip- 
tive, the  evidence  must  correspond  with  such 
averments;  otherwise,  there  is  a  variance. 
We  are  of  opinion,  therefore,  tbat  these  In- 
structions of  appellant  are  correct 

2.  While  the  witness  Neece  was  testifying 
in  behalf  of  appellant  he  was  asked  to  ex- 
plain tbe  difference  between  the  grames  of 
pitch  and  poker  played  with  cards ;  there  be- 
ing some  testimony  that  the  parties  present 
engaged  In  the  game  had  played  pitch  with 
cards.  Tbe  county  attorney  objected,  and 
the  court  remarked  In  tbe  presence,  of  tbe 
jury  that  he  did  not  think  It  was  material, 
but  would  permit  the  question  to  be  asked 
and  answered,  to  which  remark  by  the  court 
appellant  objected,  and  upon  objection  being 
made  tbe  court  further  remarked.  In  tbe 
presence  of  the  Jury,  that  If  defendant's 
counsel  was  not  satisfied  with  his  ruling  he 
would  sustain  the  state's  objection  and  not 
permit  the  question  to  be  asked,  nor  the  an- 
swer givra.  Several  grounds  of  objection 
were  stated.  Had  tbe  witness  been  permitted 
to  answer,  his  testimony  would  have  been 
that  tbe  game  called  "pitch"  is  one  played 
with  cards,  and  one  which  is  commonly  in- 
dulged In  at  social  gatherings,  and  that  tbe 
game  of  pitch,  as  well  as  poker,  was  played 
at  different  times  during  the  evening  at  his 
house.  In  view  of  another  trial,  we  would 
call  attention  of  tbe  trial  court  to  the  statute 
which  prohibits  the  court  commenting  upon 
the  evidence  In  his  rulings,  under  the  cir- 
cumstances stated;  tbat  tbe  court,  under 
such  circumstances,  has  been  required  by  the 
Legislature  simply  to  make  his  rulings,  with- 
out comment  as  to  what  the  effect  of  the 
testimony  would  be,  or  as  to  bis  belief  or 
opinion  as  to  what  It  would  be.  Such  ques- 
tions and  matters  of  this  sort  should  not  be 
permitted  to  occur  upon  the  trial  of  a  case, 
in  the  face  of  statutory  inhibition. 

8.  While  the  witness  Van  Horn  was  testi- 
fying in  behalf  of  defendant,  appellant's  coun- 
sel asked  him  why  the  witness  John  Mershon 
was  not  present  as  a  witness.  An  ojection  by 
the  county  attorney  to  this  question  was  sus- 
tained. Tbe  witness  would  have  answered, 
had  he  been  x>ermltted  to  do  so,  that  he  was 
intimately  acquainted  with  John  Mershon, 
and  that  he  (Mershon)  was  present  and  wit- 
nessed  the  game  in  which  the  defendant  is 
charged  to  have  bet  and  tbe  reason  that  said 
John  Mershon  was  not  present  in  court  was 
because  of  the  anticipated  sickness  of  his 
(Mersbon's)  wife.  The  court  excluded  this 
on  tbe  objection  of  state's  counsel.  In  this 
there  was  no  error.  It  may  be  stated  in  this 
connection  that  in  another  bill  of  exceptions 
it  was  shown  that  application  for  continu- 
ance was  made  on  account  of  the  absence  of 
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Mershon,  whlcb  application  Is  also  embodied 
In  the  record.  In  the  bill  of  exceptions  and 
in  application  for  continnance  It  is  stated 
that  Mr&  Mershon  was  side  and  expecting 
hourly  to  be  confined.  The  absence  of  Mer- 
shon under  the  circumstances  as  stated  In 
the  bill  of  exceptions  was  not  a  matter  to  go 
before  the  Jury.  It  was  a  matter  entirely  for 
the  action  of  the  oourt  in  sustaining  or  over- 
ruling the  application  for  continuance^  with 
which  the  Jury  had  no  c(«cem.  This  is  the 
general  rule,  and  there  are  no  facts  shown 
that  would  authorize  the  introduction  of  the 
matter  set  forth  in  the  bill  of  exceptiona  It 
was  not  brought  into  trial,  so  far  as  the  bill 
of  exceptions  shows,  in  a  manner  that  would 
require  the  defendant,  or  authorize  him,  to 
explain  the  absence  of  MershiHi.  Therefore 
there  was  no  error  in  this  ruling  of  the 
court.  This  question  has  been  before  the 
court  in  previous  cases. 

4.  The  witness  Neece,  testifying  for  de- 
fendant, on  cross-examination,  was  asked  by 
the  county  attorney,  and  was  compelled  to 
answer,  as  to  the  value  of  the  chips  which 
were  used  In  the  game  in  which  appellant  is 
charged  with  having  bet,  and  his  answer  was 
the  whole  sack  of  chips  was  one  he  had  had 
for  several  years,  and  was  worth  several  dol- 
lars when  he  purchased  them,  but  was  worth 
very  little  at  the  time  of  the  game.  With- 
out going  further  into  the  bill  of  exceptions, 
we  are  of  opinion  that,  as  this  matter  is  pre- 
sented, it  was  irrelevant.  The  object  of  the 
question  was  to  prove,  not  the  value  of  the 
chips  in  the  particular  game  to  the  players, 
but  what  they  were  worth  in  the  market, 
and  what  their  original  cost  waa  Witness 
stated  what  he  paid  for  them  when  he  pur- 
chased the  same,  but  that  they  had  ceased 
to  be  valuable  on  account  of  the  present  gam- 
ing laws.  Had  the  testimony  been  directed 
to  the  value  of  the  chips  as  used  In  the  game, 
and  their  value  in  the  game  to  the  players, 
we  would  have  had  an  entirely  different 
proposition;  but  the  evidence  elicited  from 
the  witness  was  not  directed  to  this  particu- 
lar point,  but  to  their  market  value. 

6.  Another  bill  of  exceptions  recites  that, 
while  the  witness  Ezra  Williamson  was  testi- 
fying in  behalf  of  the  defendant,  the  county 
attorney,  on  cross-examination,  asked  him  if 
one  Van  Horn  did  not  ask  certain  parties  in 
Bowie,  in  witness'  presence,  on  the  day  be- 
fore the  offense  is  alleged  to  have  been  com- 
mitted, the  following  question:  "Where  are 
yonr  poker  players?"  and  that  the  parties  of 
whom  the  question  was  asked  answered  they 
did  not  know.  Objection  was  urged  to  this, 
because  it  was  a  matter  occurring  between 
third  parties  in  the  absence  of  the  defendant, 
and  not  in  any  way  binding  upon  him,  and 
that  appellant  knew  nothing  about  it  and 
could  not  be  bound  by  the  question  and  an- 
swer occurring  between  these  parties  in  his 


absence.  This  point,  we  tiilnk,  la  also  well 
taken. 

Appellant's  application  for  a  continuance 
was  overruled.  As  the  case  is  diq[K)eed  of 
In  the  opinion,  it  is  unnecessary  to  notice  or 
discuss  the  application  for  continuance,  and 
it  may  not  occur  upon  another  trial;  In 
fact,  the  witness  may  be  inresent,  or  his  at- 
tendance may  be  secured. 

For  the  errors  pointed  out,  the  Judgment  is 
reversed,  and  the  cause  is  remanded. 


DECEEB  T.   STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.    Oct  2(^ 
1909.     On  Motion  for  Rehear- 
ing, Jan.  26,  1910.) 

1.  Gbtminai.  Law  (|  170*)— Pbiob  Convio- 

TiON— Complaint. 

A  conviction  for  affray,  prior  to  the  filing 
of  a  c<miplaint  or  warrant  of  arrest,  was  not 
jeopardy,  so  as  to  bar  a  subsequent  prosecution 
for  aggravated  assault,  based  on  the  same  trans- 
action. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  312 ;   Dec.  Dig.  §  170.*] 

2.  ASSATTtT  AND  BaTTEBT  (I  88*)— AOGBAVAt- 

En  Assault— Evidence— Pbiob  Threats. 
In  a  prosecution  for  aggravated  assanlt, 
complainant  was  entitled  to  testify  that,  two 
months  before  the  difficulty,  defendant  told  him 
that  if  he  did  not  get  out  of  the  road  for  him 
wlien  he  met  him  the  next  time  he  would  kill 
him,  to  show  the  state  of  defendant's  feeling, 
and  to  support  testimony  indicating  an  unpro- 
voked assault 

[£}d.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {§  128,  131,  132;  Dec.  Dig. 
S  88.*] 

3.  Cbiminai,  Law   (S  1109*)— AppEAir-Buii- 

INGB  ON    EVIDENCl!— PBEJUDICE. 

In  a  prosecution  for  aggravated  assault, 
there  was  no  substantial  or  reasonable  error  in 
permitting  complainant  to  testify,  though  not 
an  expert,  that  he  was  apprehensive  that  blood 
poisoning  might  result  from  his  wounds. 

[E!d.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  3137 ;  Dec.  Dig.  S  1169.*] 

4.  Cbdhnai.  Law  (§  351*)  —  Evidbkcb  —  Ih- 
cbiminatino  clbcdmstances. 

Evidence  that  on  the  night  of  the  difficulty 
accused  and  his  companion  came  to  witness" 
house,  some  eight  or  ten  miles  from  where  they 
resided,  and  stayed  all  night,  though  they  were 
both  married  men,  was  admissible  to  show  con- 
duct inconsistent  with  innocence ;  their  explan- 
ation being  a  desire  to  reach  a  justice  of  the 
peace,  before  whom  accueed  pleaded  gnilty  to 
a  lesser  offense  than  that  with  which  iie  waa 
subsequently  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  776;  Dec.  Dig.  |  351.»] 

5.  ABSATTI.T  AND  BaTTEBY  (f  86*)— AGOBATAT- 

ED  Assault — ^Evidence. 

Where,  in  a  prosecution  for  aggravated  as- 
sault, whether  accused  or  complainant  was  the 
aggressor  was  a  ^arply  contested  issue,  and 
defendant  tiad  testified  that  he  wanted  to  settle 
the  matters  in  controversy  with  complainant 
and  had  offered  to  do  so,  evidence  in  i^uttal 
that  witness,  prior  to  the  difficulty,  went  to  see 
accused  with  reference  to  the  matters  in  dis- 
pute between  complainant  and  accused  and  tried 
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to  Induce  him  to  settle  the  difference,  was  admis- 
sible. 

[Bid.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  i  131 ;   Dec.  Dig.  |  86.»] 

«.  ABaAT7I.T  AND  Batteby  (8  02*)— Aqqeavat- 
XD  AssAUXT— Weapon— EVIDENCE. 

Evidence  held  to  justify  a  finding  that  ao 

cused,  when  he  assaulted  complainant,  used  a 

dangerous  weapon. 
[Ed.  Note. — For  other  cases,  see  Assault  and 

Battery,  Cent  Dig.  S8  137-139;    Dec.  Dig.  { 

«2.*] 

7.  Cbimirai,  Law  ({  823*)  —  lN8TBucnoTt&— 
Cube  bt  Other  Instbuctions. 

Accused  was  not  prejudiced  by  an  instruc- 
tion that  it  is  not  enough  that  the  assaulting 
party  believed  himself  in  danger,  unless  the 
circumstances  are  such  that  the  jury  can  say 
be  had  a  reasonable  ground  for  such  belief, 
vhere  the  court  further  charged  in  the  same  con- 
nection that  the  law  guarantees  the  right  to  act 
on  apparent  danger,  and  that  in  judging  there- 
of the  law  requires  the  jnry  to  view  the  danger 
from  defendant's  standpoint,  and  to  consider 
all  the  circumstances  surrounding  defendant  at 
the  time  of  the  difficulty,  though  the  jury  may 
believe  that  in  fact  no  real  danger  existed,  and 
if,  at  that  time,  it  reasonably  appeared  to  de- 
fendant that  the  prosecutor  was  about  to  at- 
tack him,  defendant  would  be  guilty  of  no  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  |$  1002-1905,  3158;  Dec.  Dig.  i 
823.»] 

8.  Cbiminal  Law  (|  1137*)- Appeai  — Ihvit- 
ED  Erbob. 

Accased  cannot  complain  on  appeal  of  an 
instruction  he  himself  requested. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw.  Cent  Dig.  |  3000;  Dec  Dig.  1 1137.*j 

On  Motion  for  Rehearing. 

■9.  AB8AUI.T   AND   Battebt   (I   96*)— Instbuo- 

TioNS — Intent. 

An  instruction  that  if  defendant,  on  or 
aboat  the  date  specified,  and  within  two  years 
prior  to  the  filing  of  the  information,  did  commit 
an  assault  on  prosecutor  with  premeditated  de- 
sign, that  is,  preconceived  in  his  mind  prior  to 
such  assanlt,  and  the  assault  was  committed  by 
means  calcniated  to  idflict  great  bodily  injury 
on  prosecutor,  the  jury  should  find  him  guilty  of 
aggravated  assault,  was  erroneous,  for  failure 
-to  require  tliat  the  premeditation  must  have  ex- 
isted m  the  mind  of  aocnsed  at  the  time  of  the 
«asanlt  eq>ecially  in  view  of  evidence  that  an 
unfriendly  state  of  feeling  had  existed  between 
the  parties  for  a  considerable  time. 

[lid.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {S  148,  149;  Dec.  Dig.  f 
^6.*] 

Appeal  from  Denton  County  Court;  Lee 
2nmwalt,  Judge. 

Eff  Decker  was  convicted  of  aggravated 
-assault,  and  he  appeals.  Reversed  and  re- 
manded. 

Hopkins  &  Milllken,  for  appellant.  F.  J. 
HcCord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  charged  by 
Information  filed  In  the  county  court  of  Den- 
ton county  with  an  aggravated  assault  upon 
•one  O.  W.  Farrington.  There  were  a  num- 
ber of  counts  in  the  information,  and  among 
other  bases  of  the  offense  was  an  assault 
witb  the  handle  of  a  knife,  which  was  al- 
leged to  be  a  deadly  weapon;  an  assault  by 


a  deadly  weapon,  alleged  to  be  a  bard  in- 
strument, a  better  description  of  which.  It 
Is  stated,  could  not  be  given;  an  assault  with 
premeditated  design  and  by  the  use  of  means 
ctUcalated  to  Inflict  great  bodily  Injury;  an 
assault  with  knuckles;  and  an  assault  up- 
on said  Farrlngton  by  striking  him  with  bis 
fist  The  case  was  very  stoutly  contested 
in  the  court  below,  and  many  exceptions 
taken,  and  many  questions  now  presented  to 
us  as  grounds  for  reversal. 

In  addition  to  bis  plea  of  not  guilty,  ap- 
pellant interposed  a  special  plea  to  the  ef- 
fect. In  substance,  that  he  bad  theretofore 
been  convicted  of  the  offense  of  an  affray, 
which  was  the  same  transaction  as  herein 
charged,  said  conviction  being  had  In  the 
justice  court  of  precinct  No.  7  in  Denton 
county,  and  that  said  Judgment  had  never 
been  appealed  from,  set  aside,  or  reversed, 
but  was  still  In  full  force  and  effect  On  tbe 
trial  appellant  offered  proof  of  his  special 
plea,  and  same  was  excluded,  on  tbe  ground 
that  the  Judgment  of  conviction  bore  date  on 
6th  day  of  April,  1007,  while  the  affidavit, 
the  basis  of  said  prosecntion,  as  well  as  the 
warrant  of  arrest,  was  dated  on  7th  day  of 
April,  1008.  An  inspection  of  tbe  Instru- 
ments offered,  which  are  embodied  In  the 
record,  confirm  the  correctness  of  the  objec- 
tion made  by  tbe  county  attorney.  It  is  ob- 
vious that.  In  the  state  of  record,  tbe  Judg- 
ment, there  being  then  no  complaint  filed, 
placed  the  appellant  In  no  jeopardy,  and 
same  constituted  no  bar  to  this  prosecution 
for  aggravated  assault  and  the  court  did  not 
err  In  excluding  the  evidence  offered  in  sup- 
port of  appellant's  plea.  Watson  v.  State, 
5  Tex.  App.  271;  Warrlner  v.  State,  3  Tex. 
App.  104,  30  Am.  Rep.  124. 

The  evidence  in  the  case  shows,  brlefiy, 
that  on  Sunday  evening,  April  5,  1008,  while 
driving  along  the  public  road,  Farrlngton 
was  set  upon  by  appellant,  while  another 
person  was  near  by  and  in  front  of  him, 
and  while  Farrlngton  was  in  his  buggy  do- 
ing nothing,  who  assaulted  him  with  a  knife 
or  some  bard  substance  and  Inflicted  serious 
wounds  upon  him.  That  during  tbis  time 
Farrlngton  was  doing  nothing  except  seek- 
ing to  protect  himself,  and  that  the  assault 
was  wholly  unprovoked.  Appellant  denied 
the  substance  of  these  facts,  and  testified 
that  be  believed  at  the  time  that  Farrlngton 
bad  a  pistol,  and  at  the  time  be  struck  him 
was  in  the  act  of  making  preparation  to 
shoot  him.  The  evidence  showed  that  there 
had  been  a  bad  state  of  feeling  between  the 
parties  for  some  little  while. 

1.  There  was  no  error  in  permitting  Far- 
rlngton to  testify  that  in  February  before 
this  difficulty  the  appellant  told  him  on  one 
occasion  that  If  he  did  not  get  out  of  the 
road  for  him  when  he  met  him  the  next  time 
he  would  kill  him.  This  was  admissible  t(< 
show  tbe  state  of  feeling  on  the  part  of  ap- 
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pellant;  and  as  lending  support  to  the  testi- 
mon7  of  the  unprovoked  aaeault  on  Farring- 
ton.  Nor  do  we  believe  there  was  any  sub- 
stantial or  reasonable  error  In  permitting 
this  witness  to  testify  that,  in  connection 
with  the  nature  of  his  wounds,  he  was  under 
the  apprehension  that  blood  poisoning  might 
result.  While  not  an  expert,  this  is  part  of 
the  statement  of  the  wounds  inflicted  upon 
him,  and  the  apprehension  resulting  there- 
from; and  the  fear  or  apprehension  felt, 
even  if  erroneously  admitted,  was  not  cal- 
culated to  injure  appellant  Nor  do  we  be- 
lieve that  there  was  error  in  the  action  of 
the  court  in  admitting  the  testimony  of  John 
Slater  to  the  effect  that  on  the  night  of  the 
difficulty,  about  10:30  o'clock,  appellant  and 
his  companion,  Bratton,  came  to  his  bouse 
and  spent  the  night  Slater's  house  was 
some  eight  or  ten  miles  from  where  appel- 
lant and  Bratton  resided.  They  were  both 
married  men,  and  this  testimony  tended  to 
show  conduct  inconsistent  with  the  action 
of  an  Innocent  man.  Appellant's  and  Brat- 
ton's  explanation,  that  the  purpose  of  their 
visit  was  to  enable  them  to  reach  the  Justice 
of  the  peace,  made  an  issue  on  this  question, 
and,  of  course,  this  was  a  matter  for  the 
Jury. 

2.  On  the  trial  the  state  was  permitted  to 
prove  by  one  Higglns  that  a  little  while  be- 
fore tbe  difficulty  he  went  to  see  appellant 
with  reference  to  the  matters  in  dispute  be- 
tween himself  and  Farrlngton,  and  tried  to 
get  him  to  settle  the  difference  between 
them.  In  view  of  the  explanation  of  the 
court  that  appellant  had  testified  that  be 
wanted  to  settle  the  matters  in  controversy 
with  prosecuting  witness,  and  had  offered 
to  settle  same  with  him,  we  think,  in  re- 
buttal, that  this  testimony  was  admissible. 
It  was,  under  the  testimony,  a  sharply  con- 
troverted issue  as  to  who  was  tbe  aggressor 
in  the  difficulty,  and  tbe  state  of  mind  of 
appellant  was  a  matter  of  prime  importance. 

3.  We  do  not  believe  that  the  complaint 
of  appellant  that  there  was  no  evidence  or 
semblance  of  evidence  that  appellant  made 
use  of  a  dangerous  weapon  can  be  sustained. 
While  the  weapon  was  not  so  distinctly  seen 
by  Farrlngton  as  to  be  described,  his  testi- 
mony strongly  indicates  that  appellant  did 
use  some  sort  of  weapon,  and  this  evidence, 
taken  In  connection  with  the  character  of 
Injuries  received,  would  tend  to  impress  the 
Jury,  we  believe,  that  he  did  have  such 
weapon;  at  least,  it  cannot  be  said  that  there 
was  no  evidence  raising  this  issue. 

4.  Tbe  eleventh  ground  of  appellant's  mo- 
tion is  that  the  court  erred  in  that  portion 
of  his  charge  wherein  he  Instructed  tbe  Jury 
as  follows:  "It  is  not  enough  that  the  party 
believed  h!mself  In  danger,  unless  the  facts 
and  circumstances  were  such  as  that  the 
Jury  can  say  he  had  reasonable  grounds  for 
his  belief."  The  complaint  of  this  charge 
Is  that  a  party  has  a  right  to  act  on  the  mere 


appearance  of  danger  and  Is  not  reqnlzed  to 
stop  and  consider  whether  the  facts  and 
circumstances  constitute  a  reasonable  gronnd 
for  said  belief  or  not  In  connection  with 
the  portion  of  the  charge  complained  of,  the 
court  bad  Instructed  the  Jury  as  follows: 
"Our  law  guarantees  to  all  persons  the  right 
to  act  on  apparent  danger,  and  in  Judging  of 
the  apparent  danger  the  law  requires  the 
Jury  to  review  the  same  from  the  defend- 
ant's Btandp<Hnt,  and  to  take  Into  consid- 
eration all  of  the  facts  and  circumstances 
surrounding  tbe  defendant  at  tbe  time  of 
the  difflculfy,  and  to  view  the  same  from 
his  (defendant's)  standpoint  at  that  time; 
and  although  the  Jury  may  believe  from  tbe 
evidence  that  In  fact  no  real  danger  existed 
at  the  time  of  the  difficulty,  stUl  if  at  that 
time  It  reasonably  appeared  to  the  defoid- 
ant  from  his  standpoint  that  the  prosecut- 
ing witness  was  about  to  attack  him,  defend- 
ant would  be  guilty  of  no  offense,  and  yoa 
will  find  him  not  guilty."  And  the  language 
complained  of  Immediately  follows  tbe  por- 
tion of  the  charge  above  quoted.  We  do  not 
think,  taken  in  connection  with  the  court's 
entire  charge,  that,  If  lacking  In  technical 
accuracy  or  completeness,  this  could  in  the 
nature  of  things  have  Injured  appellant. 
The  paragraph  Immediately  preceding  tbe 
language  complained  of  had  been  requested 
by  counsel  for  appellant  and  was  given  by 
the  court,  with  the  addition  of  the  language 
against  which  complaint  Is  leveled. 

5.  Tbe  twelfth  ground  of  the  motion  com- 
plains that  the  court  erred  In  that  portion 
of  his  charge  wherein  he  attempts  to  define 
an  aggravated  assault  committed  upon  pre- 
meditated design.  In  that  the  same  changes 
the  definition  of  an  aggravated  assault  com- 
mitted upon  premeditated  design  as  defined 
by  our  Penal  Code  of  1895  (section  601,  par. 
9),  and  erroneously  defines  the  term  "pre- 
meditated design,"  and  also  makes  the  as- 
sault aggravated  if  defendant  at  any  time 
prior  to  the  dlfflcalty  had  a  preconceived 
Intention  to  assault  the  prosecuting  witness, 
whether  in  fact  it  existed  at  the  time  of 
the  assault  or  not  We  note.  In  passing,  that 
the  charge  complained  of,  as  shown  by  the 
record,  appears  to  have  been  given  at  the 
request  of  appellant  On  page  50  of  the  rec- 
ord we  find  the  following:  "State  of  Texas 
V.  Eff  Decker.  Defendant  requests  the  fol- 
lowing special  charge" — and  then,  with  noth- 
ing intervening,  there  follows  two  pages  of 
instructions,  signed  by  the  county  Judge, 
and  indorsed,  "Court's  charge  to  the  Jury." 
Clearly,  If  this  instruction  was  requested  by 
counsel  for  appellant  If  there  was  any  er- 
ror In  It,  It  would  be  Invited  error,  and, 
therefore,  a  matter  of  which  appellant  could 
not  complain.  As  the  record  comes  to  us, 
this  seems  to  be  the  case,  and  we  need  not, 
therefore.  Inquire  Into  the  correctness  of  this 
charge.  However,  we  may  say,  in  passing, 
that  considering  the  charge  altogether.  It 
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does  tt6t  seem  to  ns  to  be  particnlarly  ob- 
Jcctionable. 

6.  Complaint  Is  also  made  of  the  sufficien- 
cy of  the  evidence  to  sustain  the  verdict  and 
Judgment.  While  the  proof  was  conflicting, 
-we  cannot  say,  In  the  light  of  the  entire 
record,  that  there  was  no  evidence  upon 
which  the  Jury  might  have  based  their  con- 
clusion. 

Finding  no  error  In  the  record,  the  judg- 
ment of  conviction  Is  affirmed. 

BROOKS,  J.,  absent 

On  Motion  for  Rehearing. 

RAMSBT,  J.  When  this  cause  was  submit- 
ted It  seemed  to  appear  from  the  record  that 
the  charge  complained  of  and  treated  in  the 
fifth  paragraph  of  the  opinion  had  been  re- 
quested by  counsel  for  appellant  On  motion 
to  correct  the  record,  the  original  charge  of 
the  court  below  has  been  transmitted  to  this 
court,  and  in  the  light  of  such  corrected  rec- 
ord It  is  evident  that  this  charge  was  not  only 
not  requested  by  appellant  but  It  appears 
that  the  same  was  excepted  to  at  the  time, 
and  that  special  charges  were  requested  by 
him  seeldng  to  correct  what  was  believed  to 
be  an  erroneous  charge  given  by  the  court 
The  entire  charge  complained  of  is  as  fol- 
lows: "If  you  find  and  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  de- 
fendant Ett  Decker,  In  Denton  county,  Tex., 
on  or  about  the  5th  day  of  April,  1908,  and 
within  two  years  prior  to  the  filing  of  the  in- 
formation herein,  did  commit  an  assault  on 
G.  W.  Farrlngton,  and  that  said  assault  was 
committed  with  premeditated  design,  that  is, 
preconceived  in  hla  mind  prior  to  such  as- 
sault if  you  find  one  was  committed  by  him, 
and  that  such  assault  was  committed  by 
means  calculated  to  inflict  great  bodily  in- 
Jury  upon  the  person  of  said  Farrlngton,  you 
win  find  the  defendant  guilty  of  aggravated 
assault  and  punlsn  him  as  above  set  forth 
for  aggravated  assault"  On  this  subject  ai^ 
pellant  requested,  among  others,  the  follow- 
ing special  charge:  "I  charge  you  that,  be- 
fore you  can  convict  the  defendant  of  an  ag- 
gravated assault  on  the  count  of  the  informa- 
tion charging  an  assault  committed  upon  pre- 
meditated design:  (1)  Too  must  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  KfC  Decker,  entered  Into  a  con- 
spiracy with  J.  R.  Bratton  to  assault  the  said 
Q.  W.  Farrlngton,  and  that  the  assault  com- 
mitted, if  any,  was  In  furtherance  of  their 
common  design  and  purpose;  and  (2)  that  the 
assault  committed,  if  any  was  committed  by 
the  use  of  means  calculated  to  inflict  great 
bodily  injury."  And  also  the  following  spe- 
'Clal  charge  was  requested:    "An  assault  and 


battery  may  become  aggravated  when  com- 
mitted with  premeditated  design  and  by  the 
use  of  means  calculated  to  inflict  great  bodily 
injury.  If  you  believe  from  the  evid^ice  be- 
yond a  reasonable  doubt  that  defendant  Etc 
Decker,  about  the  time  charged  in  the  infor- 
mation, In  Denton  county,  Tex.,  with  pre- 
meditated design  did  commit  an  assault  upon 
O.  W.  Farrlngton,  and  that  such  assault  was 
committed  by  th«  use  of  means  calculated  to 
inflict  great  bodily  Injury,  yon  will  flnd  the 
defendant  guilty  of  an  aggravated  assault; 
but  if  you  have  a  reasonable  doubt  if  said 
assault.  If  any,  was  committed  with  premed- 
itated design,  you  will  acquit  the  defendant 
of  an  aggravated  assault  If  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  said  assault  if  any,  was  committed  with 
premeditated  design,  but  have  a  reasonable 
doubt  that  the  means  used  were  calculated  to 
Inflict  great  bodily  injury,  you  will  acqxiit  the 
defendant  of  an  aggravated  assault" 

In  the  light  of  the  record,  and  In  view  of 
the  fact  that  an  unfriendly  state  of  feeling 
had  existed  between  the  parties  for  some  time, 
it  Is  urged  that  the  charge  of  the  court  which 
permitted  a  conviction  as  the  result  of  a  pre- 
conceived design  at  any  time,  however  long 
before  the  assault  was  In  fact  committed.  Is 
erroneous,  and  that  where  premeditation  is 
an  element  of  the  crime  it  must  not  only  exist 
prior  to  the  commission  of  the  offense,  but  the 
same  must  exist  in  the  mind  of  the  party  com- 
mitting the  offense  at  the  time  of  the  com- 
mission thereof ;  that  it  must  not  only  have 
been  preconceived  prior  to  the  time  when  the 
offense  was  committed,  but  must  be  an  actual 
existing  design  In  the  mind  of  the  party  com- 
mitting the  ofllense  when  the  offense  is  com- 
mitted, and  must  be  proven  by  the  same  de- 
gree of  proof  required  to  prove  any  other  es- 
sential to  an  offense  against  the  laws  of  this 
state.  Atkinson  v.  State,  20  Tex.  622 ;  McCk)y 
v.  State,  25  Tex.  39,  T8  Am.  Dec.  620;  Sanders 
V.  State,  41  Tex.  809.  The  facts  of  this  case 
barely  raise  the  issue  of  an  assault  by  pre- 
meditated design.  It  does  contain  many  ref- 
erences to  previous  difficulties,  and  under  the 
terms  given  it  was  easily  possible  for  the  Jury 
to  have  concluded  that  If,  at  any  time  within 
two  years  next  before  the  institution  of  the 
prosecution,  appellant  had  conceived  the  idea 
of  assaulting  Farrlngton,  and  did  thereafter 
assault  him,  whether  In  pursuance  of  such 
preconceived  design  or  not  and  whether  grow- 
ing out  of  such  preconceived  design,  the  of- 
fense would  be  complete. 

For  the  reason  pointed  out,  the  motion  for 
rehearing  is  granted,  the  judgment  reversed, 
and  the  cause  remanded. 

McGORD,  J.,  not  sitting. 
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WIIililAMS  T.  STATE. 

(Court  of  Oiiminal  Appeals  of  Texas.    Jan.  19, 

19ia     Behearing  Denied  Feb.  9,  1910.) 

1.  HoiaCIDX      (I      257*)— KVIDKNOE— SUFFICI- 

BNCT— Assault  with  Intent  to  Mubdeb. 
Evidence  held  to  sustain  a  conviction  for 
assault  witli  intent  to  murder. 

[Ed.  Note.— For  otlier  cases,  see  Homicide, 
Dec.  Dl«.  S  267.*] 

2.  OBnnNAi.  Law  (J  939*)— New  Tbiai/— 
Nbwlt  Disco vebed  Evidence— DrLiOBNCB. 

Accused  is  not  entitled  to  a  new  trial  for 
nevfly  discovered  evidence,  consisting  of  his 
statements  to  one  who  could  have  been  produced 
at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {§  2318-2323;    Dec.  Dig.  g  »39.»] 

3.  Cbiminal  Law  (|  1160*)— Appeal  and  Eb- 
BOB— Review — Questions  of  Fact— Eul- 
ZNOs  ON  Motion  fob  Nf.w  Tbial. 

The  denial  of  a  motion  for  a  new  trial 
tor  the  jnry's  misconduct  will  not  be  disturbed 
OD  appeal,  where  the  testimony  on  which  thn 
raliog  is  based  is  conflicting. 

[Gd.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  |  3084 ;  Dec  Dig.  S  1160.*] 

Appeal  from  District  Court,  Busk  County ; 
W.  C.  Buford,  Judge. 

Walker  Williams  was  convicted  of  assault 
with  intent  to  murder,  and  be  appeals.  Af- 
firmed. 

J.  W.  McDavld  and  T.  J.  Arnold,  for  ap- 
pellant. John  A.  Mobley,  Asst  Atty.  Gen., 
for  the  State. 

McCOBD,  J.  This  is  an  appeal  from  a 
conviction  for  assault  with  intent  to  murder, 
with  a  punishment  of  seven  years.  The  fair- 
ness of  the  trial  in  the  court  below  is  as- 
sailed in  this  court  upon  three  grounds:  First, 
the  insufficiency  of  the  testimony;  second, 
upon  the  ground  of  newly  discovered  evi- 
dence; and,  third,  the  misconduct  of  the 
jury. 

As  to  the  first  ground,  it  is  sufficient  to 
say  that  the  testimony  amply  supports  the 
verdict  The  proof  shows  that  the  appel- 
lant and  the  prosecuting  witness,  Joe  Hall, 
were  at  a  social  gathering  on  the  19tb  of 
June  last  year.  As  the  prosecuting  witness, 
Joe  Hall,  approached  the  crowd,  appellant 
one  of  the  crowd,  made  some  insulting  re- 
mark about  Hall,  when  Hall  asked  liim  what 
he  was  cursing  him  about  Appellant  denied 
cursing  the  witness  Hall.  Hall  turned  off, 
and  the  appellant  reached  in  a  grip,  drew  a 
pistol,  and  fired,  striking  Hall  in  the  arm. 
Appellant's  contention  was  that  at  tbe  time 
be  fired  Hall  was  advancing  on  him  and  at- 
tempted to  draw  a  razor.  The  issue  of  self- 
defense  was  submitted  to  the  Jury.  We  are 
of  opinion  that  the  testimony  amply  sup- 
ports the  verdict 

2.  Appellant,  in  his  motion  for  a  new  trial, 
alleged  as  one  of  the  grounds  thereof  that 
he  had  discovered,  since  the  trial  of  the 
case,  tliat  he  could  prove  by  one  Montgomery 
that  on  the  18th  day  of  June,  the  day  be- 


fore the  difficulty,  he  (Montgomery)  tried  to 
hire  appellant  to  work  on  that  day,  but  that 
he  was  going  up  yonder  to  get  drunk  (mean- 
ing Greenyillek  the  place  where  the  difficulty 
occurred).  In  the  trial  of  the  case  the  state 
placed  a  witness  on  the  stand  by  the  name 
of  Windom,  who  testified  that  on  the  18th 
day  of  June  he  was  in  the  town  of  Busk, 
when  he  heard  Mr.  Montgomery,  who  ran  a 
planer  down  close  to  the  depot,  ask  the  ap- 
pellant if  he  was  going  to  work  for  him  to- 
morrow, the  19th,  when  appellant  replied 
that  he  was  going  to  get  drunk,  and  going 
over  to  Greenville'  and  get  him  a  negro ;  the 
purpose  of  the  motion  for  new  trial  being  to 
prore  by  the  said  Montgomery  that  he  did 
not  say  anything  about  going  to  get  him  a 
negro.  How  appellant  could  claim  to  be  sur- 
prised by  this  testimony,  and  liow  be  could 
say  that  he  was  not  acquainted  with  tbe  fact 
as  to  what  Montgomery  would  swear  until 
after  the  trial,  we  are  not  advised  from  the 
record.  The  record  discloses  that  tbe  wit- 
ness Windom  testified  that  was  the  state- 
ment that  appellant  made  to  Montgomery. 
Montgomery  resided  in  the  town  where  the 
trial  occurred,  and  could  have  been  procured 
in  a  half  hour.  Hence  this  testimony  can- 
not be  regarded  either  as  newly  discovered 
or  as  coming  to  the  knowledge  of  appellant 
after  the  trial.  Diligence  would  have  sug^ 
gested,  since  this  matter  was  disclosed  by 
the  witness  Windom,  that  process  be  Issued 
and  the  witness  Montgomery  be  brought  into 
court  We  therefore  hold  ttiat  appellant  was 
not  entitled  to  a  new  trial  upon  the  ground 
of  newly  discovered  evidence. 

3.  As  to  the  misconduct  of  tbe  jury:  In 
the  motion  for  new  trial  appellant  complains 
that,  after  the  Jury  had  retired  to  consider 
of  their  verdict,  one  Bill  Vice,  who  was  a 
member  of  the  Jury,  stated  before  the  ver- 
dict bad  been  decided  upon  that  he  knew  the 
defendant ;  that  he  was  a  mean  negro ;  that 
he  had  three  or  four  years  ago  shot  a  negro 
on  his  place;  that  he  bad  a  quarter  of  a 
dollar  sewed  up  in  his  head  to  protect  a 
fractured  skull,  caused  by  a  lick  on  the  bead 
in  a  flght;  and  that  he  (Vice)  would  like  to 
send  the  defendant  for  a  longer  term  if  he 
thought  he  had  good  sense.  This  issue  was 
tried  in  the  court  below,  and  testimony  of- 
fered by  the  appellant  and  the  state  on  said 
Issues.  Some  of  the  Jurors  stated  tbat  there 
was  something  said  about  the  negro  being  a 
mean  negro  and  having  fights,  and  that  this 
occurred  before  tlie  Jury  had  reached  a  ver- 
dict Others  of  the  Jury  testified  that  noth- 
ing of  this  sort  occurred  until  after  the  ver- 
dict was  reached. 

Jeff  Allen,  who  was  a  member  of  tbe  Jury, 
testified  that  he  was  a  member  of  the  Jury 
that  returned  the  verdict  against  appellant 
awarding  him  seven  years  in  the  peniten- 
tiary; that  Mr.  Vice  was  selected  as  fore- 
man, and  he  then  asked  the  Jury  as  to  their 
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opinion  of  the  case.  "Some  of  us  spoke  up 
and  says,  'Give  bim  10  years.'  Don't  re- 
member who  that  was  that  spoke  np;  but 
they  was  all  willing  to  give  him  10  years, 
and  up  to  that  time  I  don't  think  anything 
was  said  with  reference  to  giving  him  15 
years.  Mr.  Hamm  Joined  in  this  10-year 
proposition  (Mr.  Hamm  being  the  Juror  mak- 
ing the  affidavit  as  to  the  misconduct  of  the 
Jury),  and  voted  with  the  crowd  on  the  10 
years,  and  he  voted  to  give  him  10  years,  and 
up  to  this  time  Mr.  Vice  had  made  no  state- 
ment before  the  Jury.  Then  Mr.  Vice  spoke 
up  and  says,  'I  think  7  years  Is  long  enough 
for  the  negro;  that  he  had  his  head  burst- 
ed,  and  had  a  dollar  sewed  in  It ;'  and  I  said 
that  I  thought  7  years  was  enough  for  a 
boy  like  he  was;  and  then  we  took  that  vote, 
and  we  all  voted  for  7  years,  but  Mr.  Co- 
haden,  and  he  sat  In  the  window  and  didn't 
get  up;  and  then  Mr.  Cohaden  says,  'I  am 
with  you  all  to  put  him  up  for  7  years,' 
and  got  up  at  the  same  time  he  was  talk- 
ing. Mr.  Vice  did  not  say  a  word  that  caused 
the  Jury  to  center  upon  the  10-year  proposi- 
tion. Mr.  Vice  never  said  a  word,  except 
that  he  wanted  to  reduce  his  time  from  10 
years  to  7  years."  On  cross-examination  this 
witness  testified:  "I  did  not  hear  any  one 
suggest  a  5-year  punishment,  and  I  did  not 
hear  anything  at  all  said  about  a  5-year  term 
for  him.  Mr.  Vice  Just  said  to  some  of  the 
Jury —  I  might  have  been  the  one.  I  think 
I  says:  'I  think  7  years  is  enough  for  him. 
He  dont  look  like  he  is  over  17  or  18  years 
old.'  And  then  Mr.  Vice  spoke  up  and  says, 
'He  is  older  than  he  looks,'  and  that  be  was 
a  pretty  bad  negro;  that  he  had  shot  a 
negro  on  his  place  once;  and  Mr.  Vice  says 
further,  'I  think  7  years  is  enough  time 
for  him.'  When  he  told  us  that,  the  verdict 
had  done  been  written  and  signed.  That 
was  all  Mr.  Vice  said  about  the  negro.  If 
he  said  anything  about  his  conduct  here  in 
town,  I  never  heard  it  I  guess  Mr.  Hamm 
heard  this  talk  by  Mr.  Vice,  and  Mr.  Hamm 
did  not  ask  any  questions  about  the  negro's 
conduct" 

J.  M.  Cohaden,  another  witness,  testified 
that  be  was  a  member  of  the  Jury,  and  in 
his  testimony  he  states  that  Mr.  Vice  was 
for  the  lowest  term.  Some  of  the  Jury,  and 
most  of  them,  wanted  to  give  the  defendant 
10  years,  and  that  Mr.  Vice  argued  with  them 
to  get  them  down.  He  further  states  that, 
after  they  had  agreed  on  7  years,  Mr.  Vice 
spoke  up  and  said,  "I  know  the  negro;  he 
worked  on  my  place  once;"  that  the  negro 
had  been  struck  over  the  head,  and  had  his 
skull  bursted,  and  that  he  has  a  sliver  half 
dollar  sewed  up  in  his  head,  and  that  be  was 
a  "fussy"  negro  among  the  negroes;  that  to 
the  witness'  best  recollection  Mr.  Vice  was 
for  a  6-year  term. 

Mr.  Vice  took  the  stand,  and  testified  that 
be  was  a  member  of  the  Jury;  and  here 
we  win  set  out  Mr.  Vice's  testimony  In  full, 
as  follows:  "My  name  is  BUI  Vice ;  sat  upon 


the  Jury  on  the  trial  of  the  above  case  last 
week.  I  don't  know  that  I  can  recall  every- 
thing that  I  said  in  the  Jury  room;  but  I 
will  try  to  give  the  sum  and  substance  of  it 
We  went  in  the  Jury  room.  Some  one  nomi- 
nated me  foreman,  and  I  was  elected  fore- 
man ;  and  I  says,  'All  that  think  Bun  Oreen- 
wood  is  guilty  of  the  charge  claimed  by  the 
state,  let  It  be  known  by  rising  to  his  feet,' 
and  everybody  rose,  and  I  remember  having 
gotten  up  before  we  decided  the  case  and 
told  the  Jury  that  I  wanted  to  speak  a  few 
words  in  behalf  of  the  defendant;  that  I 
didn't  think  he  could  be  held  accountable  for 
his  crime  as  a  clear-minded  man;  that  he 
can't  possibly  be  a  very  bright  man;  and 
about  this  time  one  of  the  Jurors  says,  'If 
I  thought  he  was  old  enough,  I  would  be 
more  hard  on  him ;  but  he  seems  to  be  Just 
a  kid,'  and  I  remarked,  'I  expect  he  is  about 
35  years  old,'  that  he  deceives  his  looks,  and 
that  we  better  be  light  on  him ;  that  I  didn't 
think  he  intended  to  kill  the  other  negro; 
that  he  was  Just  one  of  them  egotistical  per- 
sons who  wanted  to  make  a  record  for  him- 
self, and  that  we  ought  to  Just  try  him  for 
the  Injury  he  done;  that  he  can't  be  a  very 
bright  fellow;  that  he  had  his  skull  broke 
by  being  fait  over  the  head  with  a  stick 
by  another  negro,  and  had'a  half  dollar  sew- 
ed in  Ills  head;  and  then  I  think  I  taken 
the  sentiment  of  the  Jury,  and  some  of  them 
spoke  up  even  as  high  as  15  years — don't 
think  any  of  them  said  less  than  10  years, 
and  I  said  I  would  be  willing  to  put  the 
negro  In  for  5  years;  that  was  my  first  state- 
ment, and  then  some  man  spoke  up  to  give 
him  7  years.  I  could  not  say  which  Juryman 
it  was  that  spoke  up  and  says,  'Let's  give 
him  7  years.'  I  think  I  made  the  Impres- 
sion on  the  Jury  that  I  was  the  best  friend 
Sun-  Oreenwood  had  on  the  Jury.  I  made  the 
statement  about  the  half  dollar  in  his  head, 
etc.,  before  we  deliberated  any  at  all  on  the 
verdict  and  before  we  settled  on  the  verdict 
I  was  a  little  inclined  not  to  give  him  a  very 
heavy  penalty ;  but  1  seen  the  way  the  Jury 
was  leaning,  and  I  agreed  to  give  him  the 
7  years  with  the  balance.  I  made  some  state- 
ment to  the  Jury  about  him  shooting  a  negro 
on  my  place,  as  sworn  to  by  Mr.  Hamm; 
but  I  could  not  tell  you  when  that  statement 
was  made,  but  think  it  was  made  after  we 
had  agreed  on  the  verdict  I  know  John 
Montgomery.  He  lives  al>oat  a  mile  from 
town,  and  works  at  the  new  planing  mill 
here  In  town,  probably  half  mile  from  the 
courthouse."  Cross-examined,  he  testified  as 
follows:  "I  think  it  was  after  we  had  de- 
cided on  what  we  would  give  Sun.  I  wanted 
to  get  a  lighter  verdict  for  him,  and  Just 
made  the  remark  that,  if  Sun  or  his  attor- 
ney had  thought  about  it,  they  would  not 
have  had  me  on  the  Jury,  because  he  bad 
shot  a  negro  on  my  place  once;  and  at  that 
time  the  verdict  had  not  been  signed.  I  said 
awhile  ago  that  so  far  as  Sun  was  concerned, 
I  stated  in  the  Jury  room  that  be  was  Just 
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one  of  these  egotistical  negroes  that  wanted 
to  make  a  showing  for  himself,  and  that  I 
didn't  think  he  Intended  to  kill  the  negro." 

It  may  be  stated  that  there  was  very  lit- 
tle difference  in  the  testimony  of  the  differ- 
ent memliers  of  the  Jury  who  were  examined 
as  to  what  Mr.  Vice  said ;  but  there  is  some 
difference  between  the  jurors  as  to  when  It 
was  said.  Some  of  the  Jurors  testified  that 
the  remarks  of  Vice  as  to  the  negro  being  a 
bad  negro  and  fighting  other  negroes  were 
made  after  the  verdict  had  been  agreed  up- 
on; others,  that  it  was  made  before.  How- 
ever, In  passlDg,  It  may  be  stated  that  all 
the  Jurors  testified  that  what  was  said  by 
Mr.  Vice  did  not  influence  them.  Without 
passing  on  the  question  as  to  whether  this 
court  or  the  trial  court  should  be  concluded 
by  the  statement  of  the  jurors  that  testi- 
mony adduced  In  the  jury  room  after  their 
retirement  did  not  Influence  the  Jury,  we 
hold  that,  there  being  a  conflict  in  the  testi- 
mony, and  the  issue  having  been  formed  and 
a  trial  had  thereon  in  the  court  below,  be- 
fore the  Judge,  in  passing  upon  the  motion 
for  new  trial,  and  the  judge  having  found 
as  a  matter  of  fact  adverse  to  appellant's 
contention,  and  that  the  remarks  that  were 
made  by  Mr.  Vice  were  made  after  reaching 
the  verdict,  this-  court  would  not  feel  Jus- 
tlfled  in  granting  a  new  trial  upon  this 
ground.  See  Sam  Yeas  v.  State,  55  Tex.  Cr. 
R.  125,  114  S.  W.  830. 

This  disposes  of  all  the  grounds  of  the 
motion  for  new  trial.  No  complaint  Is  made 
of  the  charge  of  the  court;  and,  finding  no 
error  in  the  record,  the  Judgment  is  aflirmed. 


WOODS  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 
1910.) 

1.  Libel  and   Slander  (%  152*)— Cbiuinal 
Responsibilitt  —  Indictment  —  Sorpi- 

CIENCT. 

An  indictment  alleging  that  accused  imput- 
ed to  a  married  woman  that  she  "was  not  a  re- 
spectable woman,"  without  containing  innuendo 
averments  alleging  wbat  the  language  meant, 
and  that  as  spoken  and  intended  it  meant  that 
she  was  unchaste,  does  not  state  an  offense  un- 
der Pen.  Code  1S95,  art.  750,  making  a  person 
falsely  Imputing  to  a  female  a  want  of  chastity 
guilty  of  slander. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent.  Dig.  il  417-124;  Dec  Dig.  § 
162.*] 

2.  Libel  and  Slander  (|  152*)— Indictment 
—Issues. 

Where  an  indictment  for  slander,  In  vio- 
lation of  Pen.  Code  1895,  art.  730,  for  imputing 
to  a  female  a  want  of  chastity,  specifically  se- 
lected the  imputation  and  charged  it,  the  state 
was  boimd  thereby  as  to  the  imputation,  and  the 
court  could  not  permit  the  jury  to  convict  ac- 
cused for  the  imputation  of  want  of  chastity 
otherwise  than  aa  alleged. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §  427  ;    Dec.  Dig.  !  152.*] 


Appeal  from  Young  County  Oonrt;  B.  W. 
Fry,  Judge. 

Morris  Woods  was  convicted  of  shinder, 
and  he  appeals.  Reversed,  and  prosecution 
ordered  dismissed. 

Kay  &  Akin,  for  appellant.  John  A.  Mob- 
ley,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  Indictment,  omit- 
ting the  formal  parts,  charges  that  api)ellant 
"did  then  and  there  orally,  falsely,  and  ma- 
liciously, and  falsely  and  wantonly,  impute 
to  one  Mrs.  Dosla  Harty,  the  wife  of  Willis 
Harty,  a  married  female  in  this  state,  a 
want  of  chastity.  In  this,  to  wit:  He,  said 
Morris  Woods,  in  the  presence  and  hearing 
of  J.  W.  Foster  and  Willis  Foster,  did  false- 
ly, maliciously,  and  wantonly  say  of  and 
concerning  the  said  Mrs.  Dosla  Harty  tliat 
'she  was  not  a  respectable  woman' ;  that  "no 
one  associated  with  her  on  this  account'; 
that  'John  Harty,  the  eldest  child  of  said 
Mrs.  Dosla  Harty  and  Willis  Harty,  her  hus- 
band, had  no  father' ;  'that  the  reason  that 
no  one  ever  come  to  see  them,  the  said  J.  W. 
EV>ster  and  Willis  Foster,  and  their  family, 
was  because  they  associated  with  the  said 
Mrs.  Dosla  Harty  and  her  family' ;  that  "he, 
the  said  Miorrls  Woods,  could  prove  that 
John  Harty  had  no  father' — against  the 
peace  and  dignity  of  the  state." 

This  indictment  is  vigorously  assailed,  be- 
cause it  fails  to  allege  a  violation  of  the  stat- 
ute under  which  it  was  framed.  Article  750 
of  the  Penal  Code  of  1895,  reads  as  follows : 
"If  any  person  shall  orally  or  otherwise, 
falsely  and  maliciously  or  falsely  and  wan- 
tonly Impute  to  any  female  in  this  state, 
married  or  unmarried,  a  want  of  chastity,  he 
shall  be  deemed  guilty  of  slander,"  etc.  It 
is  insisted  that  the  language  employed  does 
not  of  itself  Impute  to  Mrs.  Dosla  Harty  a 
want  of  chastity;  that  In  order  to  bring 
this  within  the  statnte  there  should  have 
heen  Innuendo  averments,  alleging  whet  the 
language  meant;  and  that  as  spoken  and 
Intended  It  meant  by  the  language  employed 
tliat  Mrs.  Harty  was  a  female  without  chasti- 
ty. Under  our  authorities  this  contention  is 
well  taken.  The  language  that  Mrs.  Dosia 
Harty  "was  not  a  respectable  woman"  does 
not  of  Itself  impute  a  want  of  chastity. 
There  are  many  ways  that  a  woman  may  be 
regarded  as  not  respectable,  without  impugn- 
ing her  virtue  or  chastity.  It  will  be  no- 
ticed, from  the  indictment  copied  above,  that 
there  is  no  innuendo  averment  setting  forth 
the  meaning  of  the  imputed  language,  nor 
is  there  any  innuendo  averment  in  regard  to 
any  of  the  language.  We  therefore  are  of 
opinion  that  the  indictment  Is  vicious. 

2.  There  is  another  question  raised  which 
may  be  well  to  notice  in  case  of  further 
prosecution.  The  court  Instructed  the  Jury 
that,  If  appellant  imputed  a  want  of  chastity 
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to  Mrs.  Harty  orally  or  otherwise,  he  would 
be  guilty.  Thla  U  error.  While  the  statute 
provides  that  a  want  of  chastity  may  tie 
impated  orally  or  otherwise,  yet  when  the 
pleader  has  selected  the  Imputation  and 
charged  It,  the  state  will  be  bound  by  such 
pleading  In  regard  to  the  Imputation.  The 
jury  are  not  authorized  to  consider  other 
matters  than  charged,  nor  was  the  court 
warranted  In  Instructing  that  they  might 
eonvlct  him  for  the  Imputation  of  the  want 
of  chastity  "otherwise"  than  alleged  In  the 
Indictment,  which  Is  set  out  In  the  language 
averred  to  have  been  used  by  appellant  The 
diarge  should  have  confined  the  jury  to  the 
specific  allegations. 

3.  It  Is  not  necessary  to  discuss  that  part 
of  the  motion  for  a  new  trial  In  regard  to 
newly  discovered  evidence.  If  there  should 
be  another  trial,  this  evidence  could  be  ob- 
tained, and  would  not,  therefore,  then  be 
newly  discovered. 

For  the  errors  pointed  out,  the  judgment 
Is  reversed,  and  the  prosecution  Is  ordered 
dismissed. 


SMITH  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 
1910.) 

1.  Criminai,  Law  (|  611»)— Additkbt— Wit- 
nepseb — corboboration. 

In  a  trial  of  a  man  for  adnltery.  the  wo- 
man with  whom  the  crime  is  charged  to  have 
been  committed  cannot  corroborate  herself  by 
testimony  as  to  certain  letters  which  she  testi- 
fied were  received  by  her  from  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  1127-1137;  Dec.  Dig.  i 
811.«] 

2.  Adttltctt  (I  14*)— SumciKifCT  of  Evi- 
dence. 

Evidence  hetd  insaffident  to  sustain  a  con- 
viction for  adultery. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  if  27-33;  Dec.  Dig.  fi  14.*] 

Appeal  from  Fannin  County  Court;  H.  A. 
Cunningham,  Judge. 

Albert  Smith  was  convicted  of  adultery, 
and  appeals.    Reversed  and  remanded. 

Taylor  &  Lipscomb,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  adultery;  the  punishment  l>eing  assessed 
at  a  fine  of  $250. 

The  indictment  charged  the  adultery  as 
having  occurred  by  means  of  habitual  car- 
nal intercourse  without  living  together;  ap- 
pellant having  a  living  wife,  to  wit,  Alice 
Smith.  Willie  Smith  testified  that  she  had 
been  married  to  appellant;  that  this  occur- 
red In  Januaiy,  1908;  that  she  lived  with 
him  about  three  months.  And  the  theory 
of  the  state  was  that  appellant  in  October, 
1908v  married  Alice  Smith;  that  about  the 
Ist  of  November  appellant  began  having  In- 


tercourse with  the  witness,  and  this  contin- 
ued at  Intervals  until  about  April  10,  1900. 
She  says  that  would  occur  sometimes  twice 
a  week,  and  that  these  acts  were  never  far- 
ther than  three  weeks,  from  November  1, 
1006,  to  the  following  April  10th,  and  that 
appellant  had  Intercourse  with  her  about  30 
times  during  these  months.  Alice  Smith,  ap- 
pellant's wife,  gave  birth  to  a  child  along 
about  the  1st  of  April,  1900;  the  marriage 
having  occurred  on  the  last  Sunday  In  Octo- 
ber, 1008.  No  witness  exc^t  WUUe  Smith 
testified  to  «iDy  act  of  intercourse  between 
the  parties.  Two  witnesses,  Summers  and 
Tacker,  testified  that  about  the  1st  of  March 
he  and  Tacker  were  crossing  a  pasture,  and 
saw  defendant  and  the  witness  WlUle  Smith, 
or  Tacker,  as  he  called  her.  In  the  public 
road  about  a  quarter  of  a  mile  from  where 
they  were;  that  defendant  got  on  his  horse 
and  rode  away,  and  Willie  Smith  came  down 
the  road  to  where  they  were.  Lanham  testi- 
fied that  appellant  and  Llge  Lawrence  came 
to  his  house  during  the  month  of  March  and 
asked  the  way  to  Mr.  Ttacker's  residence 
(Tacker  was  the  father  of  Willie  Smith), 
stating  he  wished  to  go  there,  but  did  not 
know  where  he  lived.  The  evidence  shows 
that  Willie  Smith  was  living  with  her  fa- 
ther. Witness  said  he  directed  appellant, 
and  he  and  Lawrence  went  away,  and.  .they 
came  back  in  a  couple  of  hours  and  told  wit- 
ness they  could  not  find  the  place;  that  wit- 
ness must  have  given  him  the  wrong  direc- 
tion. Witness  then  told  him  he  would  go 
with  him  and  show  him  the  way;  but  ap- 
pellant replied  that  that  would  let  the  cat 
out  of  the  sack,  and  drove  off.  Luther  Tay- 
lor testified  that  he  was  working  for  appel- 
lant's father,  and  had  been  over  to  see  WliUe 
Smith  twice  since  he  came  back  to  Fannin 
county;  that  he  had  been  back  about  three 
months;  that  he  walked  about  five  miles 
each  time  that  he  called  to  see  her;  that  he 
wanted  to  see  Willie  Smith,  and  for  that  rea- 
son he  went  to  see  her;  that  he  had  known 
her  several  years,  and  was  remotely  related 
to  her.  Willie  Smith  was  again  Introduced, 
and  stated  that  she  had  seen  api)ellant  write, 
and  that  she  had  been  married  to  defendant 
in  January,  and  lived  with  him  several 
months,  and  bad  received  letters  from  him, 
and  knew  his  handwriting,  and  that  the  let- 
ters offered  In  evidence  were  written  by  de- 
fendant and  received  by  her,  some  through 
the  mall,  and  some  were  handed  to  her  by 
defendant  in  person.  These  letters  were  in- 
troduced in  evidence,  and  were  of  a  rather 
endearing  nature.  Bussell  Ball  testified  that 
he  went  to  see  Mrs.  Smith  after  appellant 
was  arrested;  that  this  was  done  at  appel- 
lant's request  He  stated  he  wanted  to  talk 
to  her  about  his  case,  and  to  tell  her  to  meet 
him  down  at  the  slat  gate.  It  was  about  a 
quarter  of  a  mile  from  her  house.  Witness 
said  he  went  and  told  her,  aiM  she  went  to- 
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ward  alat  gatei  This  Is  the  snbstance  of  the 
testimony. 

We  might  state  that  the  letters  contained 
no  admissions  of  adulterous  Intercoane. 
While  endearing  in  their  nature,  they  were 
somewhat  complaining  that  she  was  not  re- 
sponsive in  her  affections.  Under  this  state 
of  case  there  are  s^eral  legal  questions  pre- 
sented. Some  special  charges  were  request- 
ed and  refused,  and  there  are  other  excep- 
tions relating  to  matters  of  evidence.  A  dis- 
cussion of  these  matters  Is  pretermitted,  in 
view  of  the  fact  that  we  are  of  opinion  that 
the  evidence  is  not  sufficient  to  support  the 
conviction.  If  it  be  conceded  that  the  act  of 
sexual  Intercourse  happening  from  the  1st  of 
November  to  the  10th  of  April  at  intervals 
of  from  twice  a  week  to  three  weeks  apart 
will  constitute  habitual  Intercourse,  as  tes- 
tified by  the  prosecutrix,  her  testimony  is  not 
corroborated  in  the  manner  required  by  law. 
A  prox>er  test  has  been  laid  down  by  the  de- 
cisions of  this  court  In  ascertaining  neces- 
sary corroboration,  to  wit:  Eliminating  the 
testimony  of  the  accomplice,  does  the  re- 
mainder of  the  testimony  show  or  tend  to 
show  that  the  defendant  did  have  intercourse 
with  the  woman  as  charged;  that  is,  habitu- 
al intercourse?  From  the  statement  above 
made  we  are  under  the  impression  this  must 
be  answered  that  the  facts  and  circumstan- 
ces are  not  sufficient  to  tend  to  show  that  he 
had  habitual  intercourse  with  WUUe  Smith. 
The  letters  cannot  be  regarded  as  evidence 
of  corroboration.  No  witness  Swore  or  un- 
dertook to  swear  that  appellant  ever  wrote 
the  letters,  except  Willie  Smith.  Under  the 
well-settled  rule  she  •  cannot  corroborate  her- 
self. The  other  facts  and  circumstances 
mentioned  are  too  Insignificant  in  character 
and  nature  to  show  or  tend  to  show  acts  of 
intercourse. 

As  the  record  presents  this  case,  we  are 
of  opinion  that  the  evidence  is  not  sufficient 
to  sustain  the  conviction,  and  therefore  the 
judgment  Is  reversed,  and  the  cause  is  re- 
manded. 

McCORD,  J.,  not  sitting. 


FRY  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 
1910.) 

Cbuiirai,  Law  (i  406*)— ADinssions  bt  Ac- 
cused—Admissibilitt. 

Statements  by  accused,  made  before  the 
grand  jury,  when  be  was  practically  under  ar- 
rest, and  was  suspected  of  the  offense  investi- 
gated by  the  grand  jury,  not  reduced  to  writing 
as  required  by  the  statute,  are  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  iS  92&-921;   Dec  Dig.  {  406.*] 

Appeal  from  Titus  County  Court;  W.  E. 
Riddle,  Judge. 

Zeb  Fry  was  convicted  of  theft,  and  he  ap- 
peals.   Reverssd  and  remanded. 


Rol8t<Hi  &  Ward,  for  appellant  John  A. 
IfTobley,  Asst  Atty.  Gen.,  tot  the  Stat& 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  theft  of  a  pistol. 

1.  A  bill  of  exceptions  was  reserved  by  ap* 
pellant,  which  is  as  follows:  "I  was  foreman 
of  the  grand  Jury  in  March,  1909.  We  had 
under  Investigation  a  charge  against  the  de- 
fendant for  stealing  a  pistol,  and  we  sent  ont 
and  had  (Jie  defendant  brought  beCote  us,  and 
had  him  duly  sworn,  and  then  presented  a 
pistol  to  him,  and  asked  him  if  it  was  the  pis- 
tol his  father  had  turned  over  to  Cat  Goss, 
constable  of  precinct  No.  S,  Titus  county, 
Tex.,  and  the  defendant  then  stated  that  It 
was.  I  then  asked  the  defendant  where  h» 
got  it,  end  he  told  me  that  some  time  in  July, 
I  think  he  said,  about  the  25th  of  August, 
1908,  he  bought  it  in  a  hardware  store  in  the 
town  of  Mt.  Pleasant,  Tex.,  on  the  west  side 
of  the  courthouse  square.  I  then  had  him  to 
take  me  and  show  me  what  house,  or  point 
it  out  to  me,  where  he  bought  the  pistol.  I 
then  asked  him  what  he  gave  for  it,  and  he 
stated  that  he  gave  |3  for  it" 

Various  objections  were  urged  to  the  in- 
troduction of  this  testimony.  Without  going 
Into  these  seriatim,  appellant  was  practically 
under  arrest  at  the  time,  and  was  suspected 
of  the  theft  of  the  pistol,  which  was  then  be- 
ing investigated  by  the  grand  Jury.  He  was 
not  in  any  wise  warned.  Under  the  authori- 
ty of  Wood  V.  State,  22  Tex.  App.  431,  3  S. 
W.  836,  this  evidence  was  inadmissible.  The 
Wood  Case  has  been  followed  by  all  subse- 
quent cases,  where  the  question  was  involved 
under  a  condition  stated  in  that  case.  At  the 
time  the  Wood  Case  was  written,  a  verbal 
confession  or  admission  could  be  introduced : 
the  particular  predicate  having  been  laid 
for  that  purpose  However,  the  rule  is  now 
different  by  the  statute.  Where  a  statement, 
admission,  or  confession  of  an  accused  party, 
when  under  arrest  or  in  confinement,  is 
sought  to  be  used,  under  the  present  statute, 
the  same  must  be  reduced  to  writing  under 
the  formalities  and  solemnities  set  out  in  the 
terms  of  that  statute.  The  statements  of  ap- 
pellant were  not  reduced  to  writing  as  re- 
-ulred  by  the  recent  statute,  and  therefore, 
are  Inadmissible. 

2.  There  Is  also  a  bill  of  exceptions  to  the 
action  of  the  court  in  regard  to  tailing  to 
enter  an  order  allowing  the  prosecution  of 
defendant  under  the  provisions  of  section  9 
of  the  act  of  the  Thirtieth  Legislature  (page 
137);  appellant  being  at  the  time  under  the 
age  of  16  years.  We  deem  It  unnecessary  to 
enter  into  a  discussion  of  that  question  in 
this  opinion.  The  question  may  not  arise  up- 
on another  trial,  or,  if  it  does,  it  may  come 
up  In  a  different  form.  We  therefore  think  it 
unnecessary  to  decide  it  on  this  appeal. 

The  judgment  Is  reversed,  and  the  cause 
is  remanded. 
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McCOY  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 

1010.    Rehearing  Denied  Feb.  9,  1810.) 
Cbimiral  Law  (I  792*)— Pabties  to  Oftenbe 

— IN8TRUCXI0N8. 

After  defining  theft  and  principals,  the 
conrt  properlr  instmcted  that,  If  the  prosecu- 
tor^s  hog  was  taken  under  circnmstances  amount- 
ing to  theft,  and  defendant  and  F.  acted  togeth- 
er In  such  taking,  with  a  common  purpose  and 
intent  fraudulently  to  take  such  hog,  knowing 
it  not  to  belong  to  either  of  them,  and  with  in- 
tent to  deprive  the  owner  of  its  value,  or  that 
F.  had  such  knowledge  and  Intent,  and  defend- 
ant, Imowing  F.'s  unlawful  intent,  aided  him 
in  taking  the  hog,  in  either  case  defendant 
would  be  principal  in  the  offense;  but  if  de- 
fendant shot  the  hog  at  the  Instance  of  F.,  be- 
lieving It  to  be  F.'s  hog,  then  defendant  would 
not  be  guilty,  whether  F.  believed  it  to  be  his 
hog  or  not. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SI  181&-1820;  Dec.  Dig.  i 
792.*] 

Appeal  from  District  Court,  Shelby  Coun- 
ty; James  I.  Perkins,  Judge. 

Eddie  McCoy  was  convicted  of  theft,  and 
appeals.    Affirmed. 

D.  M.  Short  tc  Sons,  for  appellant.  F.  J. 
McCord,  Asst  Atty.  Oen.,  for  the  State. 

RAMSEY,  J.  This  Is  a  companion  case  to 
that  of  Jackson  Fields  y.  State  (this  day  de- 
cided) 124  s.  W.  6S2,  where  the  facts  are 
stated  at  some  I^igth.  There  are  no  bills  of 
exceptions  in  the  record,  and  the  questions 
raised  on  this  appeal  are  substantially  the 
same  as  those  presented  in  the  Fields  Case, 
above  referred  to.  The  charge  at  the  court 
In  this  case  Is  somewhat  fuller  than  the 
charge  given  in  the  Fields  Case. 

After  defining  theft,  principals,  and  the 
other  matters  proper  to  be  charged,  the  court 
then  thus  instructs  the  jury:  "So  in  this 
case,  If  you  believe  from  the  evideuce  beyond 
a  reasonable  doubt  that  Henry  Davis'  hog 
was  taken,  and  was  taken  under  circumstan- 
ces amounting  to  theft,  and  that  this  defend- 
ant and  Jackson  Fields  acted  together  in 
snch  taking,  with  a  mutual  understanding 
'and  with  a  common  purpose  and  intent 
fraudulently  to  take  such  hog,  knowing  it 
did  not  belong  to  either  of  them,  and  with 
Intent  to  deprive  the  owner  of  same  of  its 
▼alue,  and  to  appropriate  it  to  the  use  or 
benefit  of  themselves,  or  If  you  so  belleTe 
Jackson  Fields  bad  such  knowledge  and  in- 
tent, and  that  the  defendant,  having  the 
same  knowledge  and  knowing  Fields'  unlaw- 
ful Intent,  aided  Fields  In  taking  the  hog, 
by  shooting  the  hog  or  otherwise,  you  will 
in  either  snch  case  find  that  the  defendant 
is  a  principal  in  the  offense;  but  if  this  de- 
fendant shot  the  hog  at  the  Instance  and  di- 
rection of  Jackson  Fields,  believing  It  was 
Fields'  hog,  then  this  defendant  would  not  be 
guilty,  no  matter  whether  Fields  believed 
It  was  his  hog,  or  knew  it  was  not  his.    So 


in  this  case,  if  yon  bdieve  this  defendant 
killed  Henry  Davis'  hog,  or  participated  with 
Jackson  Fields  in  killing  such  hog,  yet  if 
you  believe  from  the  evidence  that  at  the 
time  the  hog  was  killed  this  defendant  be- 
lieved, and  acted  upon  the  belief,  that  the 
hog  belonged  to  Jackson  Fields,  or  If  you 
have  a  reasonable  doubt  as  to  whether  or  not 
he  had  and  acted  upon  such  belief,  you  will 
acquit  the  defendant."  This  was  a  clear 
presentation  of  the  issues  arising  under  the 
facts,  and  leaves  appellant  without  Just 
cause  of  complaint.  The  evidence  was  suf- 
ficient to  sustain  the  verdict. 

There  is  no  error  for  which  the  judgment 
should  be  reversed,  and  it  is  therefore  ac- 
cordingly affirmed. 


ROGERS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 

1910.)      ' 
Labcekt  (S  40*)— Irdictment  and  Infosua- 

TioN  —  Vabiance  ab   to    Descbiftion    or 

Monet. 

The  descriptive  averments  of  an  indictment 
must  be  proved  as  they  are  alleged ;  and  in  a 
prosecution  for  theft,  where  the  property  taken 
was  described  in  the  indictment  as  current  mon- 
ey of  the  United  States  of  America,  it  was  nec- 
essary to  prove  that  it  was  such,  and  the  testi- 
mony of  the  loser  that  it  consisted  of  certain 
coins  was  insufficient 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  S  117 ;   Dec.  Dig.  |  40.*] 

Appeal  from  Titus  County  Court;  W.  E. 
Riddle,  Judge. 

Luther  Rogers  was  convicted  of  theft,  and 
appeals.    Reversed  and  remanded. 

Rolston  &  Ward,  for  appellant  John  A. 
Mobley,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
theft  of  money  alleged  to  be  $2.55  in  current 
money  of  the  United  States  of  America,  to 
wit,  two  silver  dollars,  of  the  value  of  $1 
each,  and  two  2S-cent  pieces  of  sliver,  of  the 
value  of  25  cents  each,  and  one  6-cent  piece 
of  the  value  of  6  cents. 

It  Is  Insisted  the  evidence  is  not  sufficient 
to  support  the  judgment,  first,  because  it  is 
not  shown  defendant  ever  took  the  money; 
and,  second,  the  failure  of  the  state  to  prove 
the  money  taken  was  money  coined  by  the 
United  States  government  There  seems  to 
have  been  no  attempt  to  prove  that  the  mon- 
ey was  current  money  of  the  United  States 
of  America.  The  alleged  owner  testifies  that 
he  lost  two  silver  dollars,  two  25-cent  pieces, 
and  one  6-cent  piece,  which  In  the  testimony 
is  called  a  "nickel."  This  Is  not  sufficient. 
Early  v.  State,  66  Tex.  Or.  R.  61,  118  S.  W. 
1036w  The  authorities  are  uniform  that, 
where  the  money  is  described  to  be  money  of 
the  United  States  of  America,  the  evidence 
must  correspond,  and  sustain  that  allegation. 
In  other  words,  the  general  proposition  Is 


•Tcr  other  ouM  ■••  tarn*  tople  sad  Motton  MUUBEB  In  Dee.  *  Am.  Digs.  U07  to  date,  *  Reporter  Index** 


Digitized  by  VjOOQIC 


922 


124  SOUTHWESTEBN  BEPOBTEB. 


(lex. 


correct  that  the  descrlptlTe  averments  of  an 
Indictment  must  be  proyei.  as  they  are  al- 
leged. 

Because  of  the  failure  of  the  evidence  In 
the  respect  mentioned,  the  Judgment  Is  re- 
versed, and  the  cause  Is  remanded. 


FEICKS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 
1010.) 

Cbiminal  Law  (8  211*)— PBXLuaNABT  Com- 
plaint—Sufpicienct. 

The  complaint  in  a  prosecution  for  aggra- 
vated assault  alleged  that  affiant  had  good  rea- 
son to  believe  and  did  believe  that  accused  had 
committed  an  aggravated  assault  Const,  art 
1,  §  9,  prohibits  the  issue  of  any  warrant  to 
seize  any  person,  etc.,  without  probable  cause, 
supported  by  affirmation.  Code  Cr.  Proc  1895, 
art.  257,  providing  what  the  complaint  shall 
contain,  requires  affiant  to  swear  that  a  crime 
has  been  committed,  or  that  he  has  good  reason 
to  believe  and  does  believe  tbat  a  particular  pei^ 
son  committed  it  Held,  that  the  complaint 
was  not  insufficient  for  being  on  information 
and  belief,  so  as  to  make  an  arrest  thereunder  a 
violation  of  section  9. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  423 ;  Dec.  Dig.  J  211.*] 

Appeal  from  Corporation  Court  of  City  of 
Texarkana ;  A.  B.  De  Loach,  Judge. 

Milton  Frlcks  was  convicted  of  aggravated 
assault,  and  he  appeals.    Affirmed. 

E.  Newt  Splvey,  for  appellant  John  A. 
Mobley,  Asst  Atty.  Gen.,  for  the  State. 

McCORD,  J.  This  Is  an  appeal  from  the 
corporation  court  of  the  city  of  Texarkana. 
Appellant  was  tried  and  convicted  of  an  ag- 
gravated assault  In  said  court 

At  the  first  called  session  of  the  Thirtieth 
Legislature,  In  1907  (see  Sp.  Laws,  p.  851,  c. 
104,  |{  131,  132),  the  charter  of  the  dty  of 
Texai^ana,  In  Bowie  county,  was  amended, 
and  within  the  limits  of  said  corporation 
there  waa  created  what  Is  called  a  corpora- 
tion court  of  the  city  of  Texarkana,  Tex.,  and 
Jurisdiction  was  conferred  In  said  court  to 
try  all  misdemeanor  criminal  cases  arising 
within  the  corporate  limits  at  said  dty  under 
the  criminal  laws  of  the  state  of  Texas,  and 
the  Jurisdiction  of  the  county  court  of  Bowie 
county,  Tex.,  was  made  to  conform  to  the 
changes  made  In  said  corporation  court  The 
Thirty-First  Legislature  amended  the  char- 
ter of  the  city  of  Texarkana,  and  among  oth- 
er provisions  of  said  amendment  it  was  pro- 
vided that  ai^eals  should  be  had  from  said 
corporation  court  directly  to  the  Court  of 
Criminal  Appeals  of  Texas  from  every  con- 
viction had  for  violation  of  the  penal  laws, 
and  that  appeals  from  said  corporation  court 
shall  In  all  regards  as  far  as  practicable  be 
governed  by  the  laws  of  the  state  of  Texas 
regulating  appeals  from  the  county  court  to 
the  Court  of  Criminal  Appeals. 

This   preliminary   statement   Is   made   to 


I  Show  the  authority  by  which  tbla  case  U  In 
this  court  No  question  is  made  on  this  ap- 
peal as  to  the  constitutionality  of  the  court 
or  of  the  right  of  appellant  to  appeal  direct- 
ly from  the  corporation  court  to  this  court. 
In  the  case  of  Els  parte  Abrams,  120  S.  W. 
883,  the  constitutionality  of  the  law  confer- 
ring the  power  upon  the  cori>oration  court 
to  try  cases  was  upheld  by  this  oourt 

Counsel  for  appellant.  In  their  brief.  In- 
sist that  the  court  below  erred  in  not  sustain- 
ing appellant's  motion  to  quash  the  com- 
plaint, and  the  contenticm  Is  made  that  the 
complaint  Is  insufficient  because  it  states 
that  the  affiant  has  good  reason  to  believe  and 
does  believe  that  appellant  had  committed 
an  aggravated  assault,  and  that  such  an  affi- 
davit will  not  authorize  an  arrest  and  prose- 
cution ;  that  the  same  is  violative  of  section  9, 
art.  1,  of  the  Constitution,  which  reads  as  fol- 
lows: "The  people  shall  be  secure  in  their 
persons,  houses,  papers,  and  possessions  from 
all  unreasonable  seizures  or  searches,  and  no 
warrant  to  search  any  place,  or  to  seize  any 
person  or  thing,  shall  issue  without  describ- 
ing them  as  near  as  may  be,  nor  without 
probable  cause,  supported  by  oath  or  affirma- 
tion." A  complaint  made  on  information  and 
belief  has  been  before  our  court  In  several 
cases.  An  affidavit  similar  to  tiie  affidavit 
in  this  case  has  been  upheld  in  the  following 
cases:  Brown  y.  State,  11  Tex.  App.  451; 
Clark  V.  State,  23  Tex.  App.  260,  5  S.  W.  115 ; 
HaU  V.  State,  32  Tex.  Cr.  R.  594,  25  S.  W. 
292;  Anderson  v.  State,  34  Tex.  Cr.  B.  96, 
29  S.  W.  384 ;  and  Smith  v.  State,  45  Tex.  Cr. 
B.  411,  76  S.  W.  436.  It  may  be  stated,  how- 
ever, that  in  none  of  the  above  cited  cases 
was  the  constitutional  question  raised.  The 
court  simply  held  in  those  cases  that  a  com- 
plaint whldi  alleged  that  affiant  had  good 
reason  to  believe  and  did  believe  that  a  cer- 
tain party  committed  an  offense  was  suffi- 
cient 

Without  committing  ourselves  as  to  what 
might  be  our  views,  were  this  an  original 
proposition  before  us,  we  do  not  feel  Justlfled 
In  breaking  away  from  the  unbroken  line  of 
authorities  upon  this  question.  In  the  case 
of  Dupree  v.  State,  119  S.  W.  301,  our  Su- 
preme Court  had  occasion  to  review  section 
9,  art  1,  of  the  Constitution,  in  the  search 
and  seizure  feature  of  the  section,  and  while 
that  court  did  not  hold  that  an  affidavit 
founded  upon  belief  would  Invalidate  the 
warrant,  as  the  case  went  off  on  other 
grounds,  yet  the  reasoning  of  the  Supreme 
Court  in  that  case  rather  supports  the  posi- 
tion taken  by  appellant  here.  However,  In 
view  of  the  unbroken  line  of  authorities  on 
the  subject,  we  do  not  feel  disposed  to  adc^t 
a  new  or  different  rule.  Article  257  of  the 
Code  of  Criminal  Procedure  of  1895,  In  set- 
ting forth  what  a  complaint  shall  contain, 
states  that  the  affiant  shall  swear  that  a 
crime  has  been  committed,  or  that  he  has 
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good  reasons  to  believe  and  does  belleye  that 
-a  certain  party  committed  the  crime.  This  la 
the  only  article  of  the  CXide  of  Criminal  Pro- 
cedure that  provides  that  an  affidavit  may  be 
made  In  this  way. 

We  have  not  befcnre  ns  the  charge  of  the 
court  below.  The  record  contains  two  bills 
of  exception  as  to  questions  propounded  to 
the  state's  witnesses  when  they  were  on  the 
stand  as  to  what  took  place  Just  before  the 
assault  was  made.  This  was  part  of  the  res 
geet»  of  the  transaction,  and  was  admissible. 

Finding  no  errors  In  the  record,  the  Judg- 
ment Is  In  all  things  affirmed. 


IX)CKHART  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 
1910.) 

Phtsicians  and  Suboeons  (8  6*)— Pbacti- 
ciNG  Without  Authobitt— Pbosbcutioh— 
Indictment. 

Under  Acts  30th  Leg.  c.  123,  {{  4,  6,  pro- 
vldinfr  tint  it  shall  be  unlawful  for  any  one  to 
practice  medicine  who  has  not  registered  in  the 
district  clerk's  o£ce  of  the  county  in  which  he 
resides  his  authority  for  practicing,  an  indict- 
ment which  charges  that  accused  did  unlawful- 
ly engage  in  the  practice  of  medicine  in  C. 
county  without  having  first  filed  for  record  with 
the  clerk  of  the  district  court  of  said  county  his 
authority  for  practicing  medicine,  is  insufficient 
for  failure  to  allege  either  that  accused  resided 
in  C.  county  or  that  he  did  not  register  his  au- 
thority to  practice  in  the  office  of  the  district 
clerk  of  the  county  in  which  he  resided. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §  9 ;   Dec.  Dig.  §  6.*] 

Appeal  from  Cherokee  County  Court;  B. 
L.  Robinson,  Judge. 

J.  J.  Lockhart  was  convicted  of  unlawfully 
practicing  medicine,  and  appeals.  Reversed, 
and  cause  dismissed. 

Norman  &  Shook,  for  appellant.  John  A. 
Uobley,  Asst  Atty.  Gen.,  for  the  State. 

McCORD,  J.  Appellant  was  tried  in  the 
court  below  for  unlawfully  practicing  medi- 
cine. A  jury  being  waived,  the  case  was 
tried  before  the  conrt,  appellant  convicted, 
and  the  punishment  assessed  at  $60  fine  and 
one  day  Imprisonment,  from  which  he  has  ap- 
pealed to  this  court,  and  seeks  a  reversal  on 
the  ground  that  the  bill  ot  indictment  charges 
no  offense  against  the  law. 

The  indictment  charges  that  appellant,  on 
or  about  the  15th  day  of  May,  1909,  and  an- 
terior to  the  presentment  of  the  Indictment, 
in  the  county  of  Cherokee  and  state  of  Texas, 
did  unlawfully  engage  In  the  practice  of 
medicine  for  pay  and  as  a  regular  practition- 
er of  medicine  in  Its  various  branches  and 
departments,  and  as  such  practitioner  did 
prescribe  for  and  visit  patients  professional- 
ly, to  wit,  did  prescribe  for  and  visit  one 
Mollle  Hunt  without  having  first  filed  for 
record  with  the  derk  of  the  district  court  of 
said  county  a  verification  license,  and  with- 


out having  filed  tor  record  with  the  clerk  of 
the  said  district  court  any  license  Issued  by 
some  authorized  board  of  medical  examiners. 

Appellant,  In  the  court  below,  moved  to 
quash  the  indictment  because  it  failed  to  al- 
lege that  appellant  had  not  filed  a  verification 
license  with  the  clerk  of  the  district  court  of 
the  county  where  he  resided,  and  failed  to  al- 
lege that  appellant  resided  in  the  county  of 
Cherokee.  Section  4,  c.  123,  of  the  Acts  of 
the  30tb  Legislature,  regulating  the  practice 
of  medicine,  provides  that  after  the  passage 
of  said  act  it  shall  be  unlawful  for  any  one  to 
practice  medicine  in  any  of  its  branches  with- 
in the  limits  of  this  state  who  has  not  regis- 
tered in  the  district  clerk's  office  of  the  coun- 
ty in  which  he  resides  his  authority  for  so 
practidng ;  and  section  6  provides  that  with- 
in one  year  after  the  passage  of  the  act  all 
l^al  practitioners  of  medicine  within  the 
state,  who,  practicing  under  the  provisions  of 
previous  laws,  or  under  diplomas  of  legal  col- 
leges, shall  present  to  the  Board  of  Examin- 
ers for  the  State  of  Texas  documents  or  tran- 
scripts of  documents,  showing  the  existence 
or  the  validity  of  the  diplomas,  or  valid  and 
existing  license  issued  by  boards  heretofore, 
and  thereupon  shaU  receive  from  said  board 
verification  license  "which  shall  be  recorded 
In  the  district  clerk's  office  in  the  county  in 
which  the  licentiate  may  reside";  and  sec- 
tion 14  prescribes  the  penalty  for  falling  so 
to  do.  So  It  will  be  seen,  by  the  sections 
above  quoted,  that  the  offense  is  in  falling 
to  register  his  authority  to  practice,  in  the 
office  of  the  district  clerk  of  the  county  in 
which  he  resides,  and  in  failing  to  have  re- 
corded in  the  district  clerk's  office  his  veri- 
fication license  In  the  county  in  which  he  may 
reside.  An  Inspection  of  the  Indictment  In 
this  case  shows  that  the  pleader  omitted  to 
allege  either  that  appellant  resided  In  Chero- 
kee county,  or  that  his  license  or  authority 
to  practice  medicine  was  not  recorded  in  the 
district  clerk's  office  of  the  county  of  his  resi- 
dence. This  omission  makes  the  Indictment 
invalid,  and  the  court  below  erred  in  failing 
to  sustain  appellant's  motion  to  quash  the  in- 
dictment See  Slarshall  v.  State,  119  S.  W. 
310. 

For  the  error  Indicated,  the  Judgment  <tf 
the  court  below  Is  reversed,  and  the  cause 
dismissed. 


LOCKHART  v.  STATB. 

(Court  ot  Criminal  Appeals  of  Texas.    Jan.  26, 
1910.) 

Phtsictawb  and  Subobons  (8  6»)— Pbacti- 
ciNQ  Without  Authobitx— Pbosecution— 
Indictment. 

Under  a  statute  providing  that  it  shall  be 
unlawful  for  any  one  to  practice  medicine  who 
has  not  registered  in  the  district  clerk's  office  of 
the  county  in  which  he  resides  his  authority  for 
practicing,  an  indictment  which  charges  that 
accused  did  unlawfully  engage  in  the  practice  of 
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medidne  In  0.  eonnty  vlthont  having  first  filed 
for  ncord  with  the  cleik  of  the  district  court  of 
said  county  his  authoritj[  for  practicing  medi- 
cine, is  insufficient  for  failure  to  allege  that  C. 
county  la  the  one  in  which  accused  resides. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Sargeons,  Dec.  Dig.  {  6.*] 

Appeal  from  caierokee  County  Court;  R. 
li.  Robinson,  Judge. 

J.  J.  Lockbart  was  convicted  of  unlawful- 
ly practicing  medicine,  and  appeals.  Re- 
versed, and  cause  dismissed. 

Norman  &  Shook,  for  appellant  John  A. 
Mobley,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  The  diarging  part  of 
the  Indictment  avers  that  appellant  "did 
then  and  there  unlawfully  engage  In  the  prac- 
tice of  medicine  for  pay  and  as  a  regular 
practitioner  In  Its  various  branches  and  de- 
partments, and  as  such  practitioner  did  pre- 
scribe for  and  visit  patients  professionally, 
to  wit,  did  prescribe  for  and  visit  Mrs.  Hat- 
tie  Sessions,  without  having  first  filed  for 
record  with  the  clerk  of  the  district  court  of 
said  county  a  certificate  from  some  author- 
ized board  of  medical  examiners,  and  without 
having  filed  for  record  with  the  clerk  of  the 
district  court  of  said  county  a  verification 
license  from  the  State  Board  of  liledical  Ex- 
aminers for  the  state  of  Texas,  against  the 
peace  and  dignity  of  the  state." 

Motion  to  quash  and  motion  in  arrest  of 
Judgment  were  both  urged  to  the  insufficiency 
of  the  indictment  Among  other  things,  the 
motion  In  arrest  of  Judgment  attacks  the  ln> 
dlctment  because  it  falls  to  allege  that  Chero- 
kee county  was  the  county  of  appellant's 
residence,  and  that  the  indictment  is  vicious 
for  this  reason.  Inasmuch  as  the  law  requires 
that  a  verification  license  shall  be  filed  for 
record  In  the  county  of  the  physician's  resi- 
dence. This  imint  Is  well  taken.  See  Mar- 
shall V.  State,  119  S.  W.  310. 

The  Judgment  Is  reversed,  and  the  prosecu- 
tion Is  ordered  dismissed. 


DEAN  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 
1910.) 

1.  Cbiminai.  Law  (|  656*)— Tbial— Rkmabks 
BT  Judge. 

A  statement  by  the  trial  judge,  addressed  to 
the  attorneys,  but  within  the  hearing  of  the 
jury,  that  he  beiieved  that  defendant  was  guilty 
under  his  own  statement,  and  would  like  defend- 
ant's attorney  to  find  some  law  governing  the 
matter,  is  a  violation  of  the  statute  prohibiting 
the'  court  from  making  remarks  as  to  the  effect 
of  the  evidence,  or  stating  his  conclusion  as  to 
defendant's  gutit  or  innocence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  It  1524-1533;  Dec  Dig.  | 
656.*] 

2.  iNToxiCATiNO  Liquors  (J  239*)— Tmait- 
iNSTBtrcTion— Issue  of  Case. 

L.,  having  taken  orders  for  whisky  from 
various  people,  had  it  shipped  to  B.,  and  hired 


defendant  to  get  the  whisky  and  deliver  it  to 
the  various  purchasers,  collecting  the  amount 
due,  and  pay  himself  $3  for  the  services  of  him- 
self and  team,  and  deliver  the  balance  of  the 
money  to  L.  Held,  that  the  court  should  have 
charged  that  if  prosecutor,  prior  to  the  time 
charged  in  the  indictment,  had  ordered  whisky 
from  L.,  who  hired  defendant  to  get  the  whisky 
and  deliver  it  to  prosecutor  and  collect  the 
money  therefor,  defendant  was  guilty  of  no  of- 
fense, in  accordance  with  defendant's  Uieory  of 
the  evidence,  and  that  his  failure  to  do  so  wa* 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  {  239.*] 

Appeal  from  District  Court,  San  Augustine 
County ;  W.  B.  Powell,  Judge. 

John  Dean  was  convicted  of  violating  the 
local  option  law,  and  he  appeals    Reversed. 

Foster  &  Davis,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  violating  the  local  option  law. 

1.  A  bill  of  exceptions  recites  that  after  the 
testimony  had  been  Introduced  by  both  sides, 
and  while  the  Jury  were  present,  the  presid- 
ing Judge,  while  on  the  bench,  addressing 
himself  to  the  attorneys  In  the  case,  said  In 
the  hearing  and  presence  of  the  jury,  and 
from  the  bench:  "Gentlemen,  as  a  question 
of  law  I  believe  he  is  guilty  under  his  own 
statement  and  I  would  like  for  you  to  find 
me  some  law  governing  the  matter."  There- 
upon appellant  excepted  to  the  remark  of 
the  court  so  stating  at  the  time  the  excep- 
tion was  taken.  Thereupon  the  court  repeat- 
ed in  substance  his  remark,  and  again  excep- 
tion was  taken.  This  bill  is  approved,  with 
the  following  qualification:  "After  all  the 
evidence  was  in,  and  the  Jury  warned  not  to 
talk  about  the  case  and  to  be  back  next 
morning  at  8:30,  and  before  they  dispersed, 
the  court  addressed  the  attorneys  for  defend- 
ant and  told  them  he  would  be  glad  to  have 
some  authority  on  the  law  of  the  case;  and 
counsel  for  defendant  said  in  substance  that 
he  thought  the  law  of  the  case  was  settled  in 
favor  of  the  defendant  in  a  number  of  cases, 
but  did  not  just  recall  them;  and  the  court 
remarked  that  as  a  matter  of  law  It  appeared 
to  him  that  he  was  guilty,  from  his  own  state- 
ment the  remark  being  made  exclusively  to 
counsel,  but  was  heard  by  the  Jury,  and  the 
counsel  excepted  to  the  remark,  and  the  court 
said,  'I  was  referring  to  the  law  only.' "  This 
bill  shows  a  violation  of  our  statute,  whicb 
prohibits  the  court  from  making  such  re- 
marks in  regard  to  the  effect  of  the  evidence, 
or  bis  conclusion  as  to  the  guilt  or  Innocence 
ci  the  defendant;  that  being  a  matter  rele- 
gated exclusively  to  ttxe  Jury.  This  necea- 
sltates  a  reversal  of  the  Judgment 

2.  The  court  gave  this  Instruction  to  the 
Jury:  "If  the  defendant  received  the  whisky 
from  Henry  Lewis,  to  deliver  to  the  owners 
thereof,  and  that  he  had  no  interest  in  the 
whisky  in  any  way,  he  woald  not  be  guilty; 
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and  if  yoa  lo  belleye  yon  will  find  blm  not 
guilty.  But  If  the  defendant  was  acting  as 
agent  of  the  said  Lewis,  in  aiding  and  asslat- 
Ing  him  In  the  sale  of  the  whisky,  or  If  he 
had  any  Interest  In  the  sale,  whether  directly 
or  Indirectly  of  said  whisky,  he  would  be 
guilty  of  selling  hitozlcatlng  liquor."  Excep- 
tion was  reserved  to  this  charge,  and  the  fol- 
lowing Instructions  requested:  "Gentlemen 
of  the  Jury,  you  are  Instructed  that  if  Boy 
Dodd  had  ordered  the  whisky  from  Henry 
Lewis,  prior  to  the  time  defendant  brought 
it  from  Broadus,  and  Henry  Lewis  hired  de- 
fendant to  bring  the  same  from  Broadus, 
with  other  whisky,  and  Instructed  defendant 
to  collect  the  money  for  same  and  to  apply  It 
to  the  hire  of  himself  and  team  for  said  trip, 
then  defendant  would  be  guilty  of  no  oflFense, 
and  It  is  your  duty  to  acquit  him." 

The  following  instructions  were  also  ask- 
ed: "Gentlemen  of  the  .Jury,  you  are  in- 
structed that  If  you  believe  from  the  evidence 
that  Boy  Dodd,  some  time  prior  to  the  time 
charged  in  the  Indictment,  ordered  whisky 
from  Henry  Lewis,  and  that  Henry  Lewis 
faired  defendant  and  his  team  to  go  to  Broad- 
us and  get  said  whisky  and  deliver  it  to  said 
Dodd,  and  collected  the  money  due  by  said 
Dodd  for  said  whisky,  then  defendant  would 
be  guilty  of  no  otTense,  and  it  is  your  duty 
to  acquit  him."  Appellant  asked  the  further 
instructions:  "Gentlemen  of  the  Jury,  you 
are  Instructed  in  this  case  that  if  you  believe 
from  the  evidence  that  Boy  Dodd,  some  time 
prior  to  the  time  charged  in  the  Indictment, 
ordered  whisky  from  Henry  Lewis,  and  that 
Henry  Lewis  hired  defendant  and  his  team 
to  go  to  Broadus,  and  get  said  whisky  and 
deliver  it  to  said  Dodd,  and  instructed  de- 
fendant to  collect  the  money  due  by  said 
Dodd  to  said  Lewis  for  said  whiSky,  and 
that  defendant  did  deliver  said  whisky  to 
said  Dodd  and  collect  $1.25  for  same,  he 
would  be  guilty  of  no  otTense,  and  it  would 
be  your  duty  to  acquit  him."  Another  charge 
was  asked,  similar  to  those  above  quoted,  sub- 
mitting the  good  faith  of  defendant  upon 
practically  the  same  state  of  facts  as  set  out 
in  the  other  Instructions.  These  special 
charges  were  all  refused.  We  are  of  opinion 
that  they  should  have  been  given;  at  least 
the  phase  of  the  case  presented  in  those  in- 
structions should  have  been  given. 

The  facts  applicable  to  those  charges  may 
be  summed  up  briefly  as  follows:  Henry 
Lewis  took  orders  for  quite  a  lot  of  whisky, 
smountlng  to  three  or  four  gallons  or  more, 
from  dlCFerent  parties.  Among  those  from 
whom  he  took  the  orders  was  the  witness 
Dodd,  the  alleged  purchaser.  After  getting 
a  sufficient  amount  of  orders,  he  telephoned 
to  a  whisky  establishment  In  Angelina  coun- 
ty, and  had  the  whisky  sent  on  the  train  to 
a  station  called  Broadus.  He  hired  appellant 
to  go  to  Broadus  and  bring  the  whisky  to 
San  Augustine,  for  which  he  i>aid  appellant 


for  the  services  of  himself  and  his  team  the 
sum  of  $3.  Lewis  authorized  appellant  to 
collect  the  money,  and  pay  himself  the  |3 
from  the  amount  collected.  Boy  Dodd  re- 
ceived his  bottle  of  wliisky,  and  itaid  appel- 
lant the  $1.25.  Among  those  who  ordered 
whisky  was  appellant  His  order  was  for 
one  gallon  of  whisky.  Under  this  state  of 
case  we  are  of  opinion  the  requested  charges 
should  have  been  given.  It  has  not  been 
thought  necessary  to  make  a  full  statement 
of  the  evidence,  and  It  Is  only  that  portion 
of  the  evidence  we  state  that  bears  more  di- 
rectly on  the  question  Involved  in  the  special 
charges.  This  was  appellant's  theory  of  the 
matter,  and  if  those  facts  were  believed  by 
the  Jury  we  are  of  opinion  he  should  have 
been  acquitted.  While  the  court's  charge  crit- 
icised was  correct  as  given,  yet  there  was  er- 
ror in  refusing  the  requested  charges  present- 
ing appellant's  side  of  the  case. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded. 

McCOBD,  X,  not  sitting. 


rARMBR  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 
1910.) 

1.  Fences  {j  28*)— Teabiwo  Down  Fincks— 
Cbiuinai,  Rksponsibilitt— Evidence. 

Evidence  held  insufflcient  to  sustain  a  con- 
viction of  accused  for  unlawfully  breaking,  pull- 
ing down,  and  Injuring  a  fence  belonging  to 
complainant. 

[Ed.  Note.— For  other  cases,  see  Fences,  Dec. 
Dig.  I  28.»] 

2.  Fences  (J  28*)— Dbstbuotion  —  Cbiminal 
Prosecution  —  Elbukntb  of  Offense— 
Peaceable  Possession. 

Where  prosecutor  was  not  in  peaceable  pos- 
sesslon  of  land,  protected  by  a  fence  which  de- 
fendant was  charged  to  have  destroyed,  but  was 
a  trespasser  in  constructing  the  fence,  a  crim- 
inal prosecution  could  not  be  sustained  against 
defendant  for  its  destruction. 

[Ed.  Note. — For  other  cases,  see  Fences,  Cent. 
Dig.  I  62;   Dec.  Dig.  i  28.*] 

Appeal  from  Kimble  County  Court;  Clar- 
ence Martin,  Judge. 

G.  W.  Farmer  was  convicted  of  nnlawful- 
ly  breaking  complainant's  fence,  and  he  ap- 
peals.    Reversed  and  remanded. 

Moursund,  Moursund  &  Rowe,  for  appel- 
lant. F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  unlawfully  breaking,  pulling  down,  and 
injuring  the  fence  of  Adam  Murr. 

Murr  testified:  That  his  land  Joined  ap- 
pellant's. That  during  the  year  he  had  oc- 
casion to  build  some  fence.  This,  as  he  re- 
called, was  about  the  ist  of  May.  The  fence 
ran  east  and  west  Appellant  had  a  fence 
close  to  where  Murr  built  his  fence.    That 
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fence  ran  north  and  south.  Appellant's  fence 
had  been  located  there  about  18  years.  He 
further  testified:  That  be  built  his  fence 
right  up  to  appellant's  fence,  and  set  down  a 
post  and  Joined  that  post  That  he  set  down 
a  post  against  the  fence  of  appellant,  and  In 
that  way  closed  his  f^ce.  Mnrr  testified: 
"As  to  whose  possession  the  land  was  in  on 
which  1  built  that  fence,  well,  I  was  trying 
to  get  possession.  Me  and  Mr.  Farmer  had 
swapped  land.  He  had  taken  his  land,  and 
I  was  fencing  mine  from  his  out  of  his  pas- 
ture. It  was  along  late  In  the  evening  when 
I  finished  the  fence.  I  gness  it  was  about 
sundown.  The  next  morning  I  went  down 
there  to  see  If  there  were  any  cattle  in  there, 
so  I  could  get  them  out.  I  found  the  fence 
torn  down  and  dragged  back.  As  to  how  far 
It  was,  I  never  measured  the  distance.  It 
was  something  like  15  or  20  step&  The 
fence  was  torn  down  right  where  it  went  up 
against  Mr.  Farmer's  fence.  It  started  at 
his  fence,  and  was  dragged  back  west  I 
saw  Mr.  Farmer  the  next  morning.  I  saw 
htm  at  his  son's  house.  The  place  where  I 
saw  him  must  have  been  something  like  a 
Quarter  of  a  mile  from  this  fence.  I  had  a 
conversation  with  him  about  this  fence.  I 
told  blm  I  had  closed  that  fence  up,  and 
this  morning  I  had  found  it  torn  down,  and 
I  wanted  to  see  about  It  I  wanted  to  see 
his  son.  Mr.  Farmer  was  there,  but  bis  son 
was  not  there.  •  *  ♦  I  told  Mr.  Farmer 
my  fence  was  torn  down,  and  this  Is  what  he 
said:  He  said  he  tore  it  down."  The  wit- 
ness says:  "I  was  trying  to  get  my  land  out 
of  bis  pasture.  As  to  whether  I  was  there 
when  that  stone  pile  was  put  there,  there 
was  a  line  run  through  there  years  ago,  and 
I  helped  to  run  that  line.  I  could  not  say 
whether  that  was  the  same  pile  of  rock  or 
not.  The  corner  of  the  section  was  marked 
from  there.  I  knew  there  ought  to  be  a 
stone  pile  there  somewhere.  The  pile  of 
rock  there  was  supposed  to  mark  the  line." 

It  further  appears  from  the  testimony  of 
this  witness  there  had  been  an  exchange  of 
land  between  the  parties  for  grazing  purpos- 
es. There  had  been  no  deeds  passed.  It 
seems  to  have  been  a  verbal  contract.  The 
witness  said  that  In  their  conversation  Mr. 
Farmer  had  not  informed  him  that  there  was 
a  small  strip  there  on  the  west  of  his  fence 
that  belonged  to  him,  that  was  his  land ;  nor 
did  be  say  that  he  should  not  come  with  his 
fence  on  that  strip.  The  fence  had  not  been 
started,  and  there  was  not  anything  said 
about  the  line  In  the  conversation.  There 
had  been,  also,  a  re-exchange  of  the  land. 

Appellant  testifying  in  his  own  behalf, 
stated  that  Murr,  in  the  conversation  they 
had  last  fall  In  regard  to  building  the  fence, 
had  informed  him  (appellant)  that  he  (Murr) 
was  going  to  fence  his  land  out,  and  Farm- 
er told  him,  "All  right."  Appellant  further 
testified:  "In  regard  to  other  things,  I  told 
him  that  he  could  not  come  over  and  join 
onto  my  fence.    He  must  fence  bis  own  land 


separate  to  himself.  I  have  about  eight  or 
nine  sections  of  land  up  there  where  this 
fence  was.  On  the  morning  that  I  removed 
that  fence  at  that  place,  I  found  a  bunch  of 
my  cattle  standing  there  starving  for  water. 
The  watering  place  was  about  4/00  yards 
southeast  of  that  comer.  I  just  untwisted 
the  wires  of  that  fence,  and  laid  them  back, 
and  let  the  cattle  out  I  untwisted  the  wire 
from  the  post  that  Murr  had  put  in  over 
against  my  fence.  It  was  about  23  or  21 
steps  from  that  post  to  the  next  post  I  nev- 
er authorized  or  gave  Mr.  Murr  my  consent 
to  put  that  23  yards  of  fence  there.  It  wa» 
In  the  spring  of  the  year,  and  some  of  my" 
cows  had  young  calves.  Th^  had  been  away 
from  their  calves  some  12  or  15  hours  when 
I  turned  them  oat"  Further  testifying,  he 
says:  "The  water  I  wanted  to  get  at  for  my 
cattle  was  about  4(X)  yards  south  of  that  cor- 
ner." He  says  he  probably  could  have  got- 
ten his  cattle  through  a  gate  that  was  some 
distance  away  from  where  the  fence  joined 
his.  He  further  states  that  In  their  conver- 
sation he  told  Murr  that  he  could  not  con- 
nect with  bis  (appellant's)  fence,  but  told 
him  how  far  he  could  go  with  bis  fence.  "I 
told  him  he  could  come  to  that  stone  mound 
mark.  The  post  next  to  the  one  that  was 
close  to  the  fence  was  about  ten  Inches  from 
the  stone  mound,  on  the  west  side.  I  saw 
the  place  where  that  post  was  erected.  It 
looked  like  it  was  Intended  for  a  comer  post 
and  it  was  about  two  feet  deep."  It  may  be 
inferred  from  the  testimony  that  the  stone 
mound  referred  to  marked  the  division  line 
or  comer  of  the  land  between  the  two  par- 
ties, appellant  and  Murr. 

Under  the  view  we  take  of  the  record.  Jt 
Is  unnecessary,  we  think,  to  discuss  the  aver- 
ments of  error  In  r^ard  to  the  charge  giv- 
en and  those  refused.  We  do  not  think  the 
testimony  is  sufficient  to  justify  the  verdict 
of  the  jury.  McNeely  v.  State,  50  Tex.  Cr. 
B.  279,  96  S.  W.  1083,  is  a  case  direcUy  In 
point  See,  also,  Klein  ▼.  State  (Cr.  App.) 
89  S.  W.  369,  and  Jamison  v.  State,  2T  Tex. 
App.  442, 11  S.  W.  483.  The  proposition  may 
be  generally  stated  that  it  is  not  so  much  the 
title  to  land  that  controls  In  cases  of  this 
character  as  it  is  the  quiet  and  peaceable 
possession  of  the  property  on  which  the  fence 
Is  situate.  But  the  McNeely  Case,  supra, 
draws  the  distinction  between  quiet  and 
peaceable  possession  of  the  land  on  which 
the  fence  is  situate,  and  that  character  of 
case  where  the  placing  of  the  fence  makes 
the  party  putting  It  there  a  trespasser.  This 
case  comes  squarely  within  the  rule  laid 
down  In  the  McNeely  Case,  supra.  We  are 
of  opinion  this  conviction  should  not  have 
occurred.  Murr  was  a  trespasser,  and  was 
not  in  the  quiet  and  peaceable  possession  of 
the  land. 

The  judgment  is  reversed,  and  the  cause  Is  . 
remanded. 

McCOBD.  J.,  not  sittins. 
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MAXBT  T.  STATE. 

(Court  of  Criminal  Appmls  of  Texas.    Jan.  28, 
1910.) 

1.  OBnaKAi.  Law  (i  386*)— Evidencb— Selt- 
Sbrvirq  Declab&tionb— Aduibsibilitt. 

Where,  on  a  trial  for  theft  of  money,  the 
state  showed  that  accused  had  told  a  witness 
that  she  bad  received  money  from  a  third  per- 
son, accused  was  entitled  to  show  the  balance 
of  the  conversation  with  the  witness,  and  her 
explanation  as  to  her  false  statement  that  she 
had  received  money  from  such  person,  and  that 
she  had  received  the  same  from  her  mother. 

[Eid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  8G2;  Dec.  Dig.  9  396.*] 

2.  Larcbrt  ({  40*)— Indictment— Pbooit. 

Where  the  indictment  alleged  the  larceny  of 
a  $5  gold  piece  of  United  States  money,  the 
state  mnst  not  only  prove  that  a  $5  gold  piece 
was  stolen,  but  must  show  that  it  was  United 
States  money. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  §|  102-106 ;   Dec  Dig.  {  40.*] 

Appeal  from  District  Court,  Shelby  Coun- 
ty ;   Jam«s  I.  Perkins,  Judge. 

Delia  Mazey  was  convicted  of  theft  from 
the  person,  and  she  appeals.  Reversed  and 
remanded. 

Bryarly,  Carter  &  Walker  and  F.  P.  Brew- 
er, for  appellant.  John  A.  Mobley,  Asst  Atty. 
Gen.,  for  the  Stata 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  theft  from  the  person  of  Edmond  Pilot 

Pilot  testified:  That  he  was  at  the  resi- 
dence of  Alex  Maxey,  father  of  appellant, 
on  Sunday.  That  he  engaged  with  other 
parties  who  were  present  in  pitching  dollars 
at  some  holes  in  the  ground.  Four  parties 
were  Engaged  In  this  pitching  of  the  dollars. 
He  also  testified,  not  having  a  sufficient 
number  of  dollars,  be  borrowed  one  from 
the  mother  of  appellant  When  the  game 
was  over,  he  returned  this  dollar  to  appel- 
lant's mother.  Shortly  afterward  they  had 
dinner,  and  after  dinner  Pilot,  Dalton  Jones, 
and  perhaps  one  or  more  other  persons  were 
sitting  on  the  front  gallery.  Pilot  was  sit- 
ting on  the  east  end  of  the  gallery,  and  ap- 
pelant was  either  lying  down  or  sitting  on 
a  pallet  just  behind  Pilot  Dalton  Jones,  a 
white  man,  was  sitting  about  four  or  five 
feet  from  Pilot  and  appellant.  While  sit- 
ting there  a  general  conversation  was  car- 
ried on.  Pilot  testifies:  That  he  had  a 
pocketbook  closed  by  a  clasp.  That  he 
heard  it  click,  looked  around,  and  found  ap- 
pellant with  the  pocketbook  trying  to  return 
It  to  his  hip  pocket.  He  took  it  away  from 
her,  and  himself  placed  it  In  his  pocket,  and 
paid  no  further  attention  to  the  matter. 
That  appellant  got  up  immediately  and  went 
away.  As  she  went  away,  be  says  her  right 
band  was  closed.  That  she  went  to  Mr. 
Hall's,  a  neighbor  near  by,  and  returned 
and  told  her  father,  Alex  Maxey,  that  Mr. 
Hall  wanted  him  to  go  for  some  watermel- 
ons, and  would  furnish  the  money  for  the 
purpose  of  paying  for  the  melons.    Shortly 


after  this  statement  appellant,  her  father, 
and  Pilot  left  her  father's  residence,  and 
traveled  together  some  40  yards,  where  they 
separated,  one  taking  the  right-hand  road,  and 
the  other  the  left-hand;  appellant  accom- 
panying her  father.  That  It  then  occurred 
to  him.  Pilot,  to  look  at  his  pocketbook, 
which  he  did,  and  found  that  the  $5  gold 
piece  was  gone.  That  he  went  on  home. 
That  the  other  parties  came  to  his  house 
later,  but  be  did  not  see  them,  as  he  had 
gone  to  sleep.  Thi«  was  in  the  daytime. 
He  further  testified  he  went  to  the  residence 
of  Alex  Maxey,  appellant's  father,  early  the 
next  morning,  which  was  Monday,  and  men- 
tioned the  matter  of  having  lost  a  $5  gold 
piece,  and  Alex  Maxey  called  his  daughter, 
appellant,  and  said  something  about  it  She 
neither  admitted  nor  denied  that  she  got  It, 
but  went  on  to  the  cow  pen  to  milk  the 
cows.  He  says  he  has  never  recovered  his 
|5.  He  also  stated  that,  at  the  time  they 
began  pitching  the  dollars,  he  had  some 
silver  dollars  in  his  pocketbook  with  the  |5 
gold  piece,  which  he  took  out  while  in  the 
yard  to  be  used  in  pitching  at  the  game 
they  were  playing;  that  when  the  game 
was  over  he  put  his  silver  dollars  in  bis  vest 
iracket,  and  did  not  return  them  to  the 
pocketbook.  This  is  the  substance  of  the 
prosecuting  witness'  testimony. 

Mr.  Dalton  Jones,  a  white  man,  who  is 
mentioned  as  being  a  highly  respectable 
man,  was  at  the  residence  of  Alex  Maxey, 
who  was  a  negro,  for  the  purpose  of  hiring 
Alex  Maxey  to  do  some  ivork  for  him  the 
next  day.  He  reached  the  residence  of  Alex 
Maxey  after  dinner.  After  staying  there  a 
while  and  talking  to  Alex  Maxey  with  ref- 
erence to  the  object  of  his  visit,  he  returned 
home,  about  a  half  mile  distant  He  places 
himself  on  the  east  end  of  the  gallery  four 
or  five  feet  from  where  appellant  and  Edmond 
Pilot  were  sitting.  He  says  he  noticed  the 
girl  reach  towards  the  pocket  of  Edmond  Pi- 
lot, and  was  pulling  the  pocketbook  out,  when 
Edmond  Pilot  reached  around  and  got  it,  and 
that  the  girl  did  not  open  the  pocketbook; 
that  when  she  reached  for  It  she  looked  at 
him,  the  witness,  and  smiled ;  that  when  the 
pocketbook  was  taken  by  Edmond  Pilot,  or 
pushed  back  into  his  pocket,  tbey  laughed 
about  it,  and  treated  it  as  a  joke.  He  ex- 
cludes the  idea  that  the  girl  got  the  money 
out  of  the  pocketbook  at  the  tlm&  Both  Pi- 
lot and  the  witness  Jones  agree  that  there 
was  but  one  attempt  to  get  the  pocketbook. 
This  is  practically  the  evidence  in  regard  to 
appellant's  connection  with  the  pocketbook. 
as  shown  by  the  testimony  of  both  sides. 

Alex  Maxey  testified  that  Pilot  came  to 
his  house  on  Monday  morning,  and  worked 
for  him  during  the  day,  and  did  not  say 
anything  about  having  lost  his  $5,  or  men- 
tion the  subject;  but  on  Tuesday  morning 
Pilot  returned  and  called  his  (witness*)  at- 
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tentlon  to  the  fact  that  he  had  lost  a  $5  gold 
piece,  and  thought  his  daughter  had  gotten 
It  She  was  called  up  and  asked  about  It,  and 
denied  taking  It  Pilot  stated  that  he  had 
missed  it,  and  thought  maybe  she  got  It; 
but  this  she  emphatically  denied.  On  cross- 
«xamination  of  this  witness,  the  state  was 
permitted,  over  appellant's  objection,  to 
proTe  that  be.  a  few  day^  after  this  occur- 
rence, had  a  conversation  with  one  Brown, 
another  negro,  in  which  he  told  Brown  that, 
In  talking  with  his  daughter,  appellant,  she 
told  him  she  had  $2.50  in  silver  which  had 
been  sent  her  by  Will  McGee.  The  court 
says  be  withdrew  the  conversation  with 
Brown  and  permitted  the  evidence  to  go  be- 
fore the  lury  that  appellant  stated  to  the 
witness  she  had  received  the  money;  that 
McGee  sent  her  $2.50.  This  occurred  a  few 
days  after  the  alleged  taking.  On  redirect 
examination  appellant  undertook  to  go  into 
this  conversation;  but  this  was  excluded, 
on  the  ground  that  the  conrt  had  withdrawn 
from  the  Jury  the  fact  that  the  witness  had 
told  Brown  that  appellant  had  stated  she 
had  gotten  the  $2.50  from  McOee,  but  per- 
mitted the  statement  of  appellant  to  the 
witness  to  remain  before  the  Jury.  It  also 
developed  that  appellant  had  had  another 
conversation.  Just  atter  the  other  with  this 
witness  with  reference  to  the  $2.60.  Appel- 
lant undertook  to  prove  her  statement  in 
this  conversation  In  regard  to  the  $2.50, 
and  this  was.  excluded  on  the  ground  that  it 
was  self-serving,  and  was  not  a  part  of  the 
original  oonversatlbn  between  Alex  Maxey 
and  his  daughter.  It  was  proposed  to  be 
shown  by  the  witness  that  In  the  second 
conversation  appellant  told  her  father  that 
her  mother,  witness'  wife,  had  given  her 
the  $2.50,  and  the  reason  she  made  the  for- 
mer statement  to  her  father  was  under  her 
mother's  Instructions,  because  the  father 
always  raised  trouble  and  fussed  at  appel- 
lant a  great  deal,  when  he  discovered  the 
fact  that  she  had  money.  This  was  exclud- 
ed over  the  objection  of  appellant 

The  mother  of  appellant  testified  that  she 
had  loaned  Edmond  Pilot  the  dollar  on  Son- 
day  with  which  to  pitch  at  the  holes  in  the 
ground;  that  this  dollar  was  part  of  the 
money  she  had  given  her  daughter,  appel- 
lant; that  when  the  game  was  over  witness 
Pilot  returned  the  dollar  she  had  loaned 
him.  6be  also  testified  that  she  Instructed 
her  daughter  to  tell  her  father  that  she  had 
gotten  the  money  from  Will  McG«e,  because 
the  father  always  created  a  disturbance  and 
fussed  at  the  daughter  a  great  deal  when 
he  discovered  that  she  had  money,  and  that 
it  would  result  In  family  trouble  between 
herself  and  her  husband,  and  she  wished 
to  avoid  that  She  assigns  this  as  a  reason 
she  Instructed  her  daughter  to  tell  her  fa- 
ther this  story  In  regard  to  Will  McGee 
Appellant  took  the  stand  and  testified  that 
she  did  not  take  the  $5  gold  piece,  or  any 
other    money,    from    prosecuting    witness' 


pocketbook,  and  she  did  not  open  the  pock- 
etbook.  The  substance  of  her  testimony  in 
regard  to  her  taking  the  pocketbook  was 
practically  as  the  witness  Jones,  at  least 
substantially  so.  Will  McGee  testified  that 
he  did  not  send  or  give  appellant  any  money. 
This  is  practically  the  case  as  disclosed  by 
the  statement  of  facts. 

1.  On  redirect  examination  appellant  ask- 
ed the  following  question:  "Now,  you  have 
stated  that  appellant  told  you  that  Will 
McGee  had  sent  her  $2JS0.  We  will  now  ask 
you  what  else  she  told  yon  about  where  she 
got  the  $2.50,  about  which  you  had  been 
questioning  her,  and  why  she  had  told  yoa 
that  Win  QdcGee  had  sent  it  to  her?'  The 
answer  would  have  been,  had  the  witness 
been  permitted  to  testify,  which  she  was 
not,  that  defendant's  mother  gave  appellant 
the  $2.50,  and  that  her  mother  told  her  to 
teU  this  witness  that  Will  McGee  sent  It  to 
her,  for  the  reason  that  this  witness,  who 
was  the  father  of  defendant  and  the  hus- 
band of  defendant's  mother,  fussed  at  de- 
fendant's mother  every  time  she  gave  this 
defendant  any  money,  and  that  said  witness 
would  have  further  testified  that  defendant 
told  him  that  her  mother  gave  her  the  mon- 
ey to  pay  a  doctor's  bill.  The  court  quali- 
fies this  bill  by  stating  that  be  thought, 
trusting  to  his  memory,  that  the  statement 
of  facts  would  show  that  this  question  call- 
ed for  another  and  different  conversation, 
occurring  subsequent  to  that  called  forth  by 
the  state,  and  was,  therefore^  hearsay  and 
self-serving,  but  again  refers  to  the  state- 
ment of  facts.  Having  permitted  the  intro- 
duction of  the  first  statement,  to  wit,  that 
In  which  appellant  told  the  witness  she 
had  received  the  money  from  McGee,  we 
are  of  opinion  this  conversation  should  have 
been  permitted  to  go.  to  the  Jury.  It  was  In 
relation  to  the  same  matter  and  explana- 
tory of  the  first  conversation.  We  are  of 
opinion  that  this  comes  directly  within  the 
rule  laid  down  by  this  court  in  Pratt  t. 
State,  53  Tex.  Cr.  R.  281,  109  S.  W.  138. 
wherein  Judge  Ramsey,  in  a  well-considered 
opinion,  reviewed  this  character  of  question. 
Having  Introduced  the  first  statement,  we 
believe,  under  the  statute,  which  was  con- 
strued fully  in  the  Pratt  Case,  supra,  the 
other  conversation  should  have  been  per- 
mitted to  go  to  the  Jury  as  explanatory  of 
the  first  This,  we  think.  Is  emphasized  by 
the  fact  that  Will  McGee  was  permitted, 
over  appellant's  objection,  to  testify  that  he 
had  not  sent  or  given  appellant  any  money. 

2.  It  is  contended  the  evidence  is  insuffi- 
cient to  support  the  conviction.  The.  indict- 
ment cliarged  appellant  with  taking  the  $5 
gold  piece  of  the  United  States  currency. 
There  is  not  any  evidence  In  the  record 
from  any  witness  that  it  was  United  States 
money.  The  witness  Pilot  said  it  was  a  $5 
gold  piece,  and  no  witness  anywhere  testi- 
fied to  the  fact  that  it  was  money  of  the 
United  States.    Having  alleged  this  fact,  the 
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evidence    ibonld   have   eorrevponded,    and 
•taown  that  It  was  United  States  money. 

The  jndgment  la  reversed,  and  the  cause 
la  remanded. 


WTATT  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 

L  CannHAi,  Law  (|  639*)— Bvidekcb— Testi- 
mout  or  FoBMiia  Tbiai.. 

Ttetimony  of  a  witness  on  a  former  trial 
is  not  admissible  In  evidence,  in  the  absence  of 
a  showinr  that  he  is  dead,  or  beyond  the  juris- 
diction of  the  conrt. 

[Ed.    Mote.— For   other    cases,   see   Criminal 
Law,  Cent  Dig.  i  1280;  Dec.  Dig.  i  639.*] 
2.  CanaNAi.  Law  (|  730*)— Tbiai,— Conduct 
or  CouNSEi<— Rerbkrck  to  FoBicBB  Con- 
viction. 

Under  Code  Cr.  Proc.  1895,  art.  823.  pro- 
viding that  "the  former  conviction  shall  be  re- 
garded as  no  presumption  of  guilt,  nor  shall  it 
be  alluded  to  In  the  argument,"  It  is  reversible 
error  for  the  county  attorney  to  ask  defendant: 
"Have  yon  not  been  convicted  and  given  10 
yean  in  this  case?"  though  the  question  was 
not  answered,  and  the  court  at  once  reprimand- 
ed the  attorney,  and  instructed  the  Jury  that  the 
question  should  not  I>e  considered  for  any  pur- 
pose. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1003 ;  Dec.  Dig.  |  730.*] 

&   ROBBBBT    (I   20*)— iNDICnOERT  AND    PBOOV 

— Vabianck. 

Under  an  indictment  charging  robbery  by 
an  assault  and  violence  by  putting  the  prosecu- 
tor in  fear  of  Ufe  and  bodily  injury,  evidence 
tliat  defendant  used  a  pistol  as  a  bludgeon  does 
not  constitute  a  variance. 

[Eld.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  i  27;  Dec  Dig.  i  20.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;    Robert  B.   Seay,  Judge. 

Willie  Wyatt  was  convicted  of  robbery, 
and  appeals.    Reversed. 

Baskett  &  Evans,  for  appellant  F.  J.  Mc- 
€!ord,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  robbery;  the  punishment  assessed  being 
15  years'  confinement  in  the  penitentiary. 
The  former  appeal  Is  reported  in  55  Tex. 
Cr.  R.  73,  114  S.  W.  8ia 

A  bQl  of  exceptions  was  reserved  which 
recites  matters  with  reference  to  the  ab- 
sence of  appellant's  father,  and  the  circom- 
fltances  are  set  forth  in  the  bill  of  excep- 
tions In  regard  to  his  absence  as  a  predicate 
for  offering  his  testimony,  given  on  a  former 
triaL  Without  going  into  a  detailed  state- 
ment of  these  matters,  the  evidence  in  re- 
gard to  the  absence  of  the  father  excludes 
the  idea  that  he  Is  beyond  the  jurisdiction 
of  the  state  The  testimony  was  excluded 
upon  the  ground  that  a  sufficient  predicate 
had  not  been  shown  that  the  witness  was 
either  dead  or  absent  from  the  state;  that 
Is,  beyond  the  jurisdiction  of  the  conrt. 
There  was  no  wrror  in  tbls  ruling.  We  have 
not  been  furnished  with  a  brief  In  the  case, 


nor  are  any  aathorities  dted  In  mpport  of 
this  alleged  error.  We  have  been  unable  to 
find  any  authorities  which  support  this  con- 
tention of  appellant  Under  no  provision  of 
oar  statute  was  this  testimony  Introdudble 
as  a  matter  of  law  or  right  Nor  have  we 
been  able  to  find  a  rule  of  evidence  which 
would  justify  Its  Introduction.  Had  the  fa- 
ther been  absent  from  the  state  or  dead,  a 
very  different  proposition  would  have  been 
presented.  Provision  has  been  made  in  the 
Code  of  Criminal  Procedure  authorizing  the 
accused  to  take  depositions  of  witnesses 
when  beyond  the  Jurisdiction  of  the  state, 
or  to  introduce  depositions  of  snch  witness 
when  taken  in  the  state  before  his  departure 
from  the  state;  but  that  is  not  the  ques- 
tion here  Involved  or  contended  for  by  ap- 
pellant We  are  here  confronted  with  the 
proposition  that  the  mere  absence  of  a  wit- 
ness from  court  or  his  inaccessibility  would 
justify  appellant  in  asking  for  a  reproduc- 
tion of  the  testimony  of  the  absent  witness, 
although  within  the  jurisdiction  of  the  court 
and  within  the  state.  There  was  no  error 
in  excluding  this  testimony. 

2.  Another  bill  of  exceptions  was  reserved 
to  the  action  of  the  court  in  respect  to  Im- 
paneling the  Jury.  This  question  was  de- 
cided adversely  to  appellant  in  the  case  of 
Hattle  Martin  v.  State  (decided  at  the  pres- 
ent term)  124  S.  W.  681.  It  is  therefore  un- 
necessary to  discuss  that  question. 

3.  Another  bill  discloses  that,  while  the  as- 
sistant county  attorney  was  cross-examining 
the  defendant,  he  propounded  this  question : 
"Have  you  not  been  convicted  and  given  ten 
years  In  this  case?"  The  court  immediately 
Interrupted  and  stopped  the  attorney,  and 
remarked  to  him:  "Don't  ask  such  ques- 
tions as  that  Ton  Icnow  you  have  no  right 
to  ask  such  questions,  and  If  you  do  It  again 
the  court  will  punish  you."  The  court  then 
turned  to  the  jury,  and  Instructed  them 
that  the  question  was  not  In  evidence,  and 
that  It  was  illegal  and  Improper,  and  that 
they  should  not  consider  it  for  any  purpose 
whatever.  After  this  reprimand,  appellant's 
counsel  objected  to  the  question  of  the  at- 
torney for  the  state,  and  asked  that  they  be 
allowed  to  take  a  bill  of  exception,  and  com- 
plained of  the  conduct  of  the  state's  counsel, 
etc.  We  are  of  opinion  this  conduct  was  of 
such  a  nature  and  character  that  under  the 
statute  would  require  this  court  to  reverse 
the  judgment  It  Is  true,  there  was  no  an- 
swer to  the  question;  but  it  was  stated  in 
such  manner  that  the  jury  did  not  fall  to 
understand  what  was  meant,  and  this  view 
of  it  Is  emphasized  by  the  statement  of  the 
court  and  reprimand  of  the  attorney,  and 
admonition  to  the  jury  not  to  consider  It 
These  matters  manifested  the  fact  that  it 
was  understood  by  the  court  and  counsel  and 
the  jury,  and  the  whole  matter  emphasized 
the  fact  that  It  was  an  allusion  to  the  former 
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conTictlon;  and  tbte  bUI  demonstrates  the 
further  fact  that  It  was  an  Intentional  allu- 
sion by  the  attorney  asking  the  question  to 
the  former  conTictlon.  The  manner  and 
promptness  of  the  court's  interference  were 
such  as  to  carry  convincing  weight  to  the 
Jury  that  be  knew,  and  that  the  fact  was, 
that  appellant  had  been  convicted  before  this. 
True,  the  trial  court  did  his  utmost  to  mini- 
mize the  wrong  done  in  asking  the  ques- 
tion. While  not  answered  in  terms,  in  the 
light  of  the  entire  record,  the  Jury  knew  the 
fact  from  the  question  and  all  that  occurred 
as  certainly  and  as  truly  as  if  It  had  been 
answered  In  the  affirmative.  It  is  unfor- 
tunate that  we  should  under  such  circum- 
stances l>e  required  to  reverse  a  case.  But 
we  cannot  consent  to  the  impairment  or  in- 
fringement of  a  right  which  the  law  in  ex- 
press terms  gives  every  defendant,  however 
humble. 

In  Balnes  v.  State,  43  Tex.  Cr.  R.  400,  at 
page  498,  66  S.  W.  847,  at  page  851,  Judge 
Henderson,  delivering  the  opinion  of  the 
court,  used  this  language:  "Evidently,  the 
intent  and  purpose  of  the  statute  was  to 
guard  appellant  against  the  use  by  the  state 
of  his  former  conviction  as  evidence  of  his 
guilt,  and  it  may  be  ttiat  any  intentional 
allusion  to  a  former  conviction  ought  to  af- 
ford ground  for  reversal."  In  that  case,  as 
in  this,  the  Infraction  of  article  823  of  the 
Ck)de  of. Criminal  Procedure  of  189&  was  un- 
der consideration.  That  article  provides  as 
follows :  "The  efCect  of  a  new  trial  is  to 
place  the  cause  in  the  same  position  In  wtiich 
It  was  before  any  trial  had  taken  place. 
The  former  conviction  shall  be  regarded  as 
no  presumption  of  guilt;  nor  shall  it  be 
alluded  to  in  the  argument"  Balnes  Case, 
supra,  lays  down  a  correct  rule,  and,  we 
think,  applicable  to  the  case  at  bar.  This 
statute  was  provided  by  the  Legislature  for 
the  purpose  Indicated  by  its  terms.  If  we 
give  that  statute  the  construction  that  its 
words  would  indicate  or  import,  this  con- 
duct of  the  prosecuting  officer  was  an  In- 
fraction of  the  legislative  will  In  regard  to 
this  question.  Neither  appellant  nor  his 
counsel  were  in  any  manner  responsible  for 
this  conduct,  did  not  provoke  it,  and  it  is 
evident  that  it  was  an  intentional  allusion 
for  whatever  advantage  it  might  have  before 
the  Jury  in  impressing  them  with  the  fact 
that  on  a  former  trial  appellant  had  been 
given  10  years  in  the  penitentiary.  The 
verdict  this  time  was  for  15  years,  and  en- 
hanced the  punishment  on  this  trial  of  6 
years  oyer  the  former  conviction.  We  there- 
fore are  of  opinion  that  this  Judgment  should 
be  reversed.  Hatch  v.  Sta^,  8  Tex.  App. 
416,  34  Am.  Rep.  751;  House  v.  State,  9 
Tex.  App.  567 ;  Moore  v.  State,  21  Tex.  App. 
666,  2  S.  W.  887;  Puller  v.  State,  30  Tex. 
App.  560,  17  S.  W.  1108;  Richardson  v. 
State,  33   Tex.   Cr.   R.   518,  27   S.   W.   139; 


aark  v.  State,  23  Tex.  App.  263,  6  S.  W. 
115;  Pickett  V.  State,  51  S.  W.  375;  Har- 
grove V.  State,  33  Tex.  Cr.  R.  431,  26  S.  W. 
993 ;  Balnes  v.  State,  supra.  See  also.  Hood 
Brown  V.  State  (decided  at  present  term  of 
this  <!Ourt)  122  S.  W.  565. 

4.  Another  bill  of  exception  presents  the- 
matter  of  variance.  The  evidence  discloses 
that  appellant  struck  Dixie  Harris  over  tlie 
head  with  a  six-shooter  at  the  time  of  the 
robbery.  Appellant's  contention  is  that  this 
was  a  robbery  with  firearms,  and,  tliis  liein^ 
true,  it  constituted  a  variance,  because  the 
indictment  only  charged  that  the  robbery 
occurred  by  means  of  an  assault  and  vio- 
lence by  putting  Harris  in  fear  of  his  life 
and  bodily  injury.  The  Indictment  doea 
ciiarge  the  assault  was  made  by  violence. 
While  the  pistol  was  used  in  making  tlie 
assault,  it  was  used  as  a  bludgeon  only,  and 
not  for  the  purpose  of  shooting.  Concede- 
that  under  this  state  of  facte  the  state  would 
have  been  Justified  in  charging  robbery  by 
means  of  deadly  weapons,  stUl  we  are  of 
opinion  that  under  the  circumstances  appel- 
lant cannot  be  heard  to  complain  that  the- 
state  did  not  so  charge,  but  only  prosecuted 
him  for  robbery  by  means  of  an  assault  and 
violence.  An  assault  was  committed,  and 
violence  was  used  by  means  of  striking  with 
the  pistol;  but  the  mere  fact  that  this  wa» 
done  by  the  use  of  a  pistol  as  a  bludgeon 
would  not,  in  our  Judgment,  constitute  a  vari- 
ance. The  facts  met  and  established  the  al- 
legation in  the  indictment  that  this  robt>ery 
was  by  means  of  an  assault  and  violence. 
The  pistol  was  not  flried  at  the  time,  nor 
used  as  firearms,  but  was  only  used  as  a 
bludgeon.  Subsequently  to  the  robbery,  and 
after  appellant  had  separated  from  his  vic- 
tim, and  had  gone  about  a  block  or  sucb 
matter,  tbere  was  a  plst*l  fired,  but  not  at 
the  assaulted  party,  and  this  was  subsequent 
to  the  robbery.  We  are  therefore  of  opin- 
ion that  this  contention  is  without  merit. 
Discussion  of  the  ruling  refusing  the  continu- 
ance is  pretermitted. 

Tbere  are  some  criticisms  of  the  charge, 
but  we  think  these  are  without  merit  In 
fact  we  are  of  opinion  the  charge  favor- 
ably presenta  the  Issues  of  the  case  for  ap- 
pellant 

The  Judgment  is  reversed,  and  the  cause  is- 
remanded. 

McCORD,  J.,  not  sitting, 


ARREDONDO  ▼.  STATBL 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 


Gaming  <i  94*)— I inroBVATioir  — Variance — 
Plating  at  Cabds— "Montk." 

In  a  prosecntion  for  gambling,  where  de- 
fendant was  charged  with  unlawfully  playing  at 
a  game  of  cards  at  a  place  other  than  a  private 
residence  occupied  by  a  family,  and  the  nncon- 


•For  other  CMa  ■«•  (uns  topic  and  lectlon  NUMBER  In  Doc.  A  Am.  Vif.  U07  to  <at*,  *  Raportar  Iad«z«» 


Digitized  by  VjOOQIC 


Tez3 


REYNOLDS  r.  STATK 


931 


tradicted  evidence  Bhowed  that.  If  gambling  at 
all,  he  was  betting  at  a  game  of  "monte,"  bis 
conviction  was  nnantborisced. 

[Ed.  Note.— For  -other  cases,  see  Gaming, 
Cent  Dig.  fl  274r-288:  Dec.  Dig.  |  &4*] 

Appeal  from  N«wton  Comity  Court;  Vi.  3. 
Newberry,  Jodge. 

L.  Arredondo  was  convicted  of  gaming, 
and  appeals.    Reversed  and  remanded. 

West  &  Forse,  for  appellant  John  A. 
Mobley,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Under  the  authority  of  Chan- 
cellor V.  State,  52  Tex.  Cr.  R.  464,  107  S.  W. 
823,  this  case  must  be  reversed,  for  that  the 
uncontradicted  evidence  shows  that  appel- 
lant, if  gambling  at  all,  was  betting  at  a 
game  of  moute.  The  charge  against  him  was 
thus  stated:  That  he  "did  then  and  there 
unlawfully  play  at  a  game  with  cards  at  a 
place  other  than  a  private  residence  occu- 
pied by  a  family."  In  the  case  of  Chancellor 
v.  State,  supra,  the  court  say: 

"So  it  will  be  seen  that  the  court  did  not 
submit  to  the  jury  the  issue  charged  in  the 
first  count,  to  wit,  betting  at  a  banking  game 
or  table,  but  limited  the  jury  in  their  consid- 
eration of  the  facts  to  betting  at  a  game 
played  with  cards.  The  evidence  of  the  state 
is  that  appellant  l)et  at  banking  game  or 
table,  Imown  as  'monte.'  The  statute  (arti- 
cle 384  of  the  Penal  Code  of  1895)  specially 
names  'monte'  as  a  banking  game,  and  the 
evidence  shows  that  it  was  in  fact  a  bank- 
ing game,  because  it  was  kept  by  a  dealer, 
and  comes  within  the  definition  of  what  it 
talces  to  constitute  a  banking  game;  tliat  is, 
the  dealer  against  all  the  betters.  In  other 
words,  'monte'  is  a  banking  game,  and  it  was 
at  this  bank  that  the  state's  evidence  shows 
that  appellant  bet 

"Error  is  properly  suggested  in  regard  to 
the  court  instructing  the  jury,  if  appellant 
bet  at  cards,  he  would  be  guilty,  the  punish- 
ment being  not  less  than  $10,  nor  more  than 
$50,  when  in  fact  he  confined  their  consider- 
ation to  betting  at  a  game  played  with  cards. 
The  statute  provides  that,  where  the  betting 
was  on  a  gaming  table  or  bank,  the  punish- 
ment is  not  less  than  $10  nor  more  than  $50, 
and  may  In  addition  to  said  fine  impose  a 
jail  penalty  of  not  less  than  10  nor  more 
than  30  days.  In  other  words,  the  state 
charged  appellant  with  one  offense,  and  the 
state's  evidence  supiwrts  tliat  charge,  and 
tlie  jury  were  instructed  to  convict  upon  an- 
oth&e  phase  of  the  statute,  not  included  in 
the  count  submitted  to  the  jury.  One  offense 
was  charged,  and  another  submitted,  and  the 
conviction  is,  therefore,  not  authorized." 

The  facts  of  this  case  are  clearly  brought 
within  the  rule  laid  down  in  the  Chancellor 
Case,  supra,  and  the  conviction  cannot,  there- 
fore, be  sustained. 

For  the  error  pointed  out,  the  judgment  is 
reversed,  and  the  cause  is  remanded. 


REYNOLDS  v.  STATBi 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 

1910.°  Rehearing  Denied  Feb.  9,  1910.) 

1.  Cbihinai.  Law  (I  186*)— Forkeb  Acqpit- 
tai>-Jeopabdt. 

Where,  in  a  prosecution  for  assault  ac- 
cused had  been  previously  acquitted  because  of 
a  variance  in  the  name  of  the  person  assaulted, 
such  acquittal  did  not  constitute  jeopardy,  pre- 
venting a  subsequent  conviction  for  the  same 
offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ^i  312,  320,  345-361;  Dec 
Dig.  i  186.*] 

2.  Cbiminal  Law  (8  1172*)- Assault  — In- 
structions—Habitless  Erbob. 

Where,  in  a  prosecution  for  assault  on  de- 
fendant's wife  by  striking  her,  the  court  charged 
that  if  defendant  struck  R.  with  bis  bands  and 
fists  as  alleged,  and  defendant  was  an  adult 
male,  while  R.  was  a  female,  then  be  would  l>e 
guilty  of  aggravated  assault,  he  was  not  prej- 
udiced by  the  court's  error  in  a  general  defini- 
tion of  what  constitutes  assault. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  1172. •] 

Appeal  from  Delta  County  Court;  C.  C. 
Dunagan,  Judge. 

Tom  Reynolds  was  convicted  of  aggravat- 
ed assault  and  he  appeals.    Affirmed. 

Lane  &  Ratliff,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  This  appeal  results  from  a 
conviction  had  in  the  county  court  of  Delta 
county,  had  on  May  19,  1909,  on  a  charge  of 
aggravated  assault  committed  by  appellant 
on  his  wife. 

1.  Before  entering  into  trial  be  Interposed 
a  plea  of  former  acquittal.  The  affidavit  and 
information  contained  in  bis  plea  recites 
the  assault  to  have  been  made  upon  one 
Lia  Randies.  It  is  not  denied,  as  we  under- 
stand, that  the  first  trial  really  involved  the 
same  transaction  and  assault  as  tttat  for 
which  he  was  convicted  in  this  case.  We  gath- 
er, also,  ttiat  the  former  acquittal  resulted 
on  account  of  the  variance  between  the  name 
of  the  person  alleged  to  have  l>een  assaulted 
as  charged  in  the  information  and  as  in  fact 
developed  on  the  trial.  In  the  case  of  Branch 
y.  State,  20  Tex.  App.  599,  it  was  held  that 
where  there  had  been  an  acquittal  or  a  nolle 
prosequi  entered,  after  pleading  to  a  charge 
of  theft  from  Fabian  Flores,  a  plea  of  for- 
mer jeopardy  would  not  He  as  against  an  in- 
dictment charging  the  theft  from  Antonio 
Flores.  .So  it  would  seem  to  follow  that 
where  there  la  a  distinct  unquestioned  er- 
ror in  the  name  of  the  person  assaulted  as 
set  out  in  the  information,  and  an  acquittal 
thereafter  had,  this  would  not  bar  prosecu- 
tion for  an  assault  upon  the  same  person 
charged  under  the  correct  name. 

2.  The  charge  of  the  court  is  complained 
of,  in  that,  in  defining  what  constitutes  as- 
sault and  battery,  it  is  broader  than  the 
means  charged  In  the  information  to  liave 
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beoi  naed,  and  In  tbla  respect  erroneoos. 
The  charge  Is  that  appellant,  being  an  adult 
inale,  committed  an  aggravated  assault  and 
battery  by  striking  his  wife,  Rose  Reynolds, 
with  his  hands  and  fists.  In  defining  what 
constitutes  an  assault,  the  court,  among  oth- 
er things,  stated  that  the  use  of  any  danger- 
ous weapon,  or  the  semblance  thereof,  In  an 
angry  or  threatening  manner,  with  Intent 
to  alarm  another,  tinder  circumstances  cal- 
culated to  effect  that  object,  comes  within 
the  meaning  of  an  assault  However,  when 
the  court  came  to  submit  the  Issue  to  the 
Jury,  he  did  so  in  this  language:  "If  yon 
believe  from  the  evidence  beyond  a  reason- 
able doubt  in  this  case  that  the  defendant, 
Tom  Reynolds,  In  Delta  county,  Texas,  on  or 
about  the  2l8t  of  October,  1908,  did  then 
end  there  strike  Rose  Reynolds  with  his 
hands  and  fists  as  alleged  In  the  Informa- 
tion herein,  and  .you  further  believe  Tom 
Reynolds  was  an  adult  male,  and  you  believe 
Rose  Reynolds  was  a  female,  then  in  that 
event  you  will  find  the  defendant  guilty  of 
an  aggravated  assault  and  battery."  There 
can  be  no  doubt,  therefore,  that  the  Issue 
submitted,  and  the  only  issue  submitted,  to 
the  Jury,  was  the  one  distinctly  charged  in 
the  information.  We  do  not  think  that  a 
case  should  be  reversed  where  there  Is  error 
In  the  general  definition  of  what  constitutes 
an  assault,  which  is  elementary  and  general 
In  Its  character,  when  the  matta:  Is  proper- 
ly submitted  to  the  jury  In  the  charge.  Tin- 
der which  alone  a  conviction  could  be  had. 
See  Raiisback  v.  State,  53  Tex.  Cr.  R.  642, 
110  8.  W.  916. 
The  Judgment  is  afDrmed. 

McCORD,  J.,  not  sitting. 


liOVB  et  al.  v.  STATE. 

(Conrt  of  Ciiminal  Appeals  of  Texas.    June  23, 

1909.    State's  Rehearing  Denied 

Feb.  9,  1910.) 

1.  Criminal  Law  (8  427*)— Evidence— Acts 

or  CODEFENDANT. 

In_  a  prosecution  of  two  peraons  for  bur- 
glary, in  the  absence  of  evidence  of  co-opera- 
tion between  them,  evidence  that  goods  taken 
from  the  buiiding  burglarized  were  found  in  the 
possession  of  either  defendant  is  not  admissible 
against  the  other. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {(  1012-1017;  Dec  Dig.  f 
427.»] 

2.  BtTBOLAaT  (§  41*)  —  Pbosecdtion  —  SUFH- 
ciENCT  or  Evidence. 

E>vidence  that  defendants  were  seen  near 
the  burglarized  tiouse  a  short  time  before,  with- 
out positive  identification  of  the  goods  alleged 
to  have  been  taken,  is  insufficient  to  support  a 
conviction. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Dec.  Dig.  §  41.*] 

Appeal  from  District  Court,  Tom  Green 
County;   J.  W.  Tlmmins,  Judge. 


Ed  Love  and  Floyd  McDonald  were  con- 
victed of  burglary,  and  appeaL     Reversed. 

Lee  Upton  and  A.  R.  Burgee,  toe  appel- 
lants. F.  J.  McCord,  Aast  Attjr.  Oen.,  for 
the  State. 

BROOKS,  J.  Appellants  were  convicted 
of  burglary,  and  their  punishment  each  as- 
sessed at  two  years'  confinement  In  the  pen- 
itentiary. 

The  evidence  in  this  case  is  insufficient  to 
support  the  judgment  of  conviction.  There 
is  no  positive  identification,  as  we  read  tbe 
record,  of  tbe  goods  alleged  to  have  been 
taken  out  of  the  burglarized  house.  This,  In 
substance,  is  all  the  testimony  that  goes  to 
connect  appellants  with  the  burglary  of  tbe 
house.  They  were  seen  In  or  near  the  house 
a  short  while  before  In  the  town  of  San  An- 
gelo;  but  various  other  parties  were  evi- 
dently In  or  near  said  house  about  said 
time,  but  they  did  not  and  could  not  have 
burglarized  the  house  at  the  time  they  were 
seen  near  the  house,  since  there  is  no  evi- 
dence suggesting  that  they  did.  Further- 
more, the  evidence  in  this  case  shows  that 
the  bouse  in  question  was  burglarized  on  two 
or  three  different  occasions  by  some  one. 
Now,  goods  found  in  possession  of  either 
of  the  defendants,  where  the  evidence  does 
not  show  a  co-operation  and  acting  together 
on  the  part  of  the  defendants,  in  any  given 
case  of  burglary,  would  not  be  admissible 
testimony  against  the  other.  A  good  deal 
of  the  evidence  introduced  is  of  this  charac- 
ter. For  a  discussion  of  this  matter,  eee 
the  following  authorities:  HUl  v.  State,  41 
Tex.  Cr.  R.  603,  78  S.  W.  9;  Hemdon  v. 
State,  50  Tex.  Cr.  R.  652,  99  S.  W.  558. 

On  account  of  the  fact  that  the  evidence 
is  Insufficient  to  support  the  verdict,  tbe 
Judgment  is  reversed,  and  the  cause  re- 
manded. 


DURHAM  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 
1910.) 

Judges  (8  47*)— Pisqualuioatiok— Partici- 
pating in  Cause. 

When  accused  consulted  an  attorney  and 
detailed  to  him  his  defenses,  he  waa  advised  by 
him  to  plead  guilty  and  pay  tbe  fine.  Tbe  at- 
torney admitted  giving  the  advice,  bat  claimed 
that  it  was  not  given  as  an  attorney,  but  as  a 
friend.  Held,  that  such  attorney  was  disquali- 
fied from  sitting  as  special  judge  in  accused's 
trial. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  88  214-222 ;   Dec.  Dig.  8  47.*] 

Appeal  from  Hardin  County  Court;  D.  F. 
Singleton,  Judge. 

R.  L.  Durham  vras  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.  Reversed 
and  remanded. 


F.  J. 
State. 


McCord,  Asst  Atty.  Oen.,  for  tlie 
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RAMSBT,  X  Appellant  was  conTlrted  In 
the  county  coart  of  Hardin  county  on  May 
20ttk  last  year  on  a  charge  of  carrying  a  pis- 
tol In  rlolatlon  of  law,  and  his  fine  assessed 
at  the  sum  of  $100. 

The  chief  qnestlon  raised  on  the  appeal 
InTOlves  the  dlsqnallflcatlon  of  Hon.  D.  F. 
Singleton,  a  member  of  the  bar  of  that  coun- 
ty, who  under  appointment  sat  as  special 
county  Judge,  and  before  whom  the  trial  was 
had.  When  the  case  was  called,  appellant 
filed  a  motion  asking  that  the  said  Single- 
ton recuse  himself  as  dlsqualifled  for  the 
reason,  in  substance,  that  he  had  been  of 
counsel  for  appellant  in  the  case.  This  mo- 
tion was  denied.  The  facts  touching  this 
matter,  and  set  out  at  length  In  the  record, 
are  substantlaUy  as  follows:  Appellant  tes- 
tified to  this  effect :  "Shortly  after  the  date 
of  the  alleged  offense  Information  was  filed 
In  the  county  court,  by  the  county  attorney 
thereof,  charging  this  defendant  with  the 
same  offense  as  is  charged  in  the  indictment 
filed  herein,  and  that  while  said  prosecution 
was  x>endlng  under  said  Information  the  de- 
fendant consulted  and  advised  with  Hon.  D. 
F.  Singleton,  both  as  a  friend  and  an  at- 
torney, as  to  the  defendant's  defense  and  the 
probability  of  his  acquittal  or  conviction, 
and  related  to  Hon.  D.  F.  Singleton  in  de- 
tail all  his  defenses,  and  the  defense  he 
would  rely  upon  on  the  trial  hereof,  and 
obtained  D.  F.  Singleton's  advice  and  coun- 
sel therein.  That  subsequent  to  the  com- 
munication made  to  and  advice  given  by 
Hon.  D.  F.  Singleton  as  aforesaid,  said  in* 
formation  was  quashed,  and  the  case  was 
dismissed  on  the  motion  of  the  county  at- 
torney of  said  Hardin  connty;  and  that 
thereafter,  to  wit,  the  30th  day  of  Septem- 
ber, 1908,  the  grand  jury  of  Hardin  county 
returned  an  indictment  against  the  defend- 
ant for  the  same  offense.  That  the  charge 
now  pending  against  the  defendant  Is  the 
same  charge,  and  is  the  offense  about  whidi 
he  consulted  and  advised  with  Hon.  D.  F. 
Singleton,  and  about  which  this  court  ad- 
vised this  defendant  to  plead  guilty  to  said 
charge.  That  at  the  time  said  communica- 
tions were  made  to,  and  the  matter  discuss- 
ed with,  the  said  D.  F.  Singleton,  this  de- 
fendant discussed  with  the  court  the  prob- 
ablUties  of  getting  or  obtaining  from  the 
connty  attorney  an  agreement  to  let  this 
defendant  plead  guilty  to  a  disturbance  of 
the  peace  by  rudely  displaying  a  pistol.  That 
Hon.  D.  F.  Singleton  at  that  time  advised 
the  defendant  that,  on  account  of  the  po- 
litical condition  that  had  been  existing  in 
Hardin  county,  the  cormty  attorney  could 
not  afford  to  make  any  such  agreement,  and 
that  the  best  thing  defendant  could  do  would 
be  to  plead  guilty  and  pay  the  fine.  That 
the  reason  defendant  consulted  with  Hon. 
D.  F.  Singleton  about  the  charge  brought 
against  him,  and  the  possibility  of  his  ac- 


quittal or  conviction,  was  on  account  of  the 
great  legal  ability  of  the  said  D.  F.  Sin- 
gleton, and  that  if  defendant  had  knovni  at 
the  time  he  made  such  disclosures  to  said 
Singleton  that  he  would  not  have  made  same 
if  he  could  have  anticipated  that  the  said 
Singleton  would  be  appointed  special  Judge 
to  try  his  case."  Mr.  Singleton  testified  as 
follows:  "That  the  statements  made  by  the 
defendant  were  substantially  true,  except 
that  he  (Singleton)  when  first  approached  by 
defendant,  declined  employment  and  refused 
to  have  any  connection  with  the  case,  but 
that  he  talked  the  matter  over  with  the  de- 
fendant, and  he  did  advise  the  defendant  as 
stated  by  the  defendant,  but  not  as  his  at- 
torney, and  he  declined  to  go  into  open  court 
and  represent  him  in  the  trial  of  said  cause." 
We  understand  the  statement  of  Mr.  Sin- 
gleton to  admit  that  appellant  related  to  him 
in  detail  all  his  defense,  and  obtained  from 
him  his  advice  and  counsel  In  respect  there- 
to. We  understand  his  testimony  to  admit 
that  he  advised  appellant  that,  on  account 
of  the  political  conditions  that  had  been  ex- 
isting in  Hardin  county,  the  connty  attor- 
ney could  not  afford  to  make  such  an  agree- 
ment, and  that  the  best  thing  he  could  do 
would  be  to  plead  guilty  and  pay  the  fine. 
Nor  do  we  understand  that  his  testimony  de- 
nies the  statement  that  If  appellant  had 
known  at  the  time  he  made  the  disclosures 
to  him  that  he  would  not  have  made  same  if 
he  could  have  anticipated  that  the  said  Sin- 
gleton would  be  appointed  special  Judge  to 
try  the  case.  It  is  admitted  in  Mr.  Single- 
ton's statement  that  he  gave  appellant  the 
advice  to  plead  gnllty,  but  that  this  advice 
was  not  given  as  his  counsel,  and  that  he 
declined  to  go  into  open  court  and  repre- 
sent him  in  the  trial  of  his  cause.  The  affi- 
davit makes  no  attack  upon  the  good  faith 
or  integrity  of  Singleton.  On  the  contrary,, 
it  recognizes  both  his  high  character  and 
legal  ability,  and  the  motion  is  rested  solely 
on  the  ground  that  as  a  matter  of  law,  under 
the  facts,  he  was  disqualified.  The  case  in 
many  of  its  aspects  Is  strikingly  like  that  of 
Graham  v.  State,  43  Tex.  Cr.  R.  110,  63  8. 
W.  558,  and  under  the  authority  of  that  case 
we  think  that  we  must  hold  that  Mr.  Single- 
ton was  dlsqualifled  to  hear  and  determine 
tite  question. 

On  this  ground,  the  Judgment  of  conviction 
Is  reversed,  and  the  cause  is  remanded. 

McCORD,  J.,  not  sitting. 


DOUGLAS  V.  STATU. 

{Gonrt  of  Criminal  Appeals  of  Texas.    Jan.  26, 

1910.) 
1.  CanaRAL  Law  (f  1111*)— Bnx  or  S!xcep> 
noNs— Qttaufioatioit  of  Bnx  or  Excep- 
tions. 

The   qnalification    or    explanation    of    the 
court  appended  to  a  bill  of  exceptions  will  con- 
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trol  tlie  recitals  in  the  bill,  in  lo  far  aa  aach 

explanation  modifies  the  same. 

[Ed.    Note.— For   other   cases,   see   Criminal 
Law,  Cent.  Dig.  S  2895;   Dec  Dig.  {  IIU.*] 

2.  Cbiuinal   Law    (|    1112*)— Appeai/— Biix 
OF  Exceptions — QuAtiriCATiON— Estoppel. 

Wliere  counsel  for  accused  accepts  a  bill  of 
exceptions  with  a  qualification  of  the  judge  in- 
dorsed thereon,  and  files  the  same,  he  estops 
himself  from  declaring  it  to  be  unfair  and  in- 
jurious to  his  case. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  {  2896;  Dec.  Dig.  I  1112.*] 

3.  Cbiuinai.  Law   (}    1092*)— AppkaIt-Biix 
OF  Exceptions— Cebtificatb  of  Jitdok. 

Mere  statement  of  a  ground  of  objection  in 
the  bill  of  exceptions  is  not  a  certificate  of  the 
judge  that  the  fact  ctated  is  true. 

[EA.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  i  2845 ;    Dec  Dig.  |  1092.*] 

4.  Cbiminal  Law  (|  UIO*)— Appeal— Bili.  of 
Exceptions  — AiDKB  bt  Otheb   Pbooebd- 

ING8. 

A  bill  of  exceptions  cannot  be  aided  either 
by  statements  in  reply  to  a  motion  for  a  new 
trial,  or  by  the  statement  of  facts. 

[EM.    Note. — For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  |  2908;   Dec.  Dig.  i  1110.  •] 

5.  CBxiaNAL  Law  (|  1111*)  —  Appeal  —  Bill 
OF  Exceptions— Statement  of  Facts. 

A  bill  of  exceptions  contnds  the  statement 
of  facts. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  {  2895;   Dec  Dig.  |  1111.*] 

6.  ditobce  ({  168*)— judohbnt— collatebal 
Attack. 

Where,  after  divorce,  the  party  securing  it 
remarried  and  lived  with  her  new  husband  open- 
ly, and  they  were  treated  by  defendant  and  the 
world  as  husband  and  wife,  the  divorce  decree 
could  not  be  attacked  in  a  collateral  proceeding, 
unless  the  record  affirmatively  showed  lack  of 
jurisdiction. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  {  549;   Dec.  Dig.  i  168.*] 

7.  Judgment  (8  497*}- Recitals— Sebvice. 

A  recital  in  the  judgment  of  service  on  de- 
fendant imports  absolute  verity  in  a  collateral 
proceeding. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  ?|  037,  938;    Dec.  Dig.  {  497.*] 

8.  DivoBCE  (§  168*)  —  Decbee  —  Waiveb  of 
Sebvice. 

Where  a  divorce  was  attacked  on  the 
ground  that  it  appeared  that  defendant's  waiver 
of  citation  was  signed  b^  him  three  days  prior 
to  the  date  when  the  suit  was  filed,  it  must  be 
presumed  in  a  collateral  attack  on  the  decree,  in 
the  absence  of  anything  to  the  contrary  in  sup- 

gort  of  the  judgment,  that  the  citation  was  filed 
y  defendant,  or  under  his  authority,  after  the 
suit  had  been  instituted. 

[Ed.    Note.— For   other    cases,    see    Divorce, 
Cent  Dig.  {  549;   Dec  Dig.  f  168,*] 

9.  Cbiminal  Law  (S  115C*)— Appeal— Discbe- 
TioN— Misconduct  of  Jury. 

Whether  accused  should  be  granted  a  new 
trial  for  alleged  misconduct  of  the  jury  is  nar- 
ticularly  cognizable  by  the  trial  court,  whose 
conclusion  thereon  will  not  be  interfered  with 
on  appeal,  unless  it  is  clearly  wrong  and  unsup- 
ported by  the  testimony. 

[EM.    Note.— For    other    cases,    see   Criminal 
Lew,  Cent  Dig.  {  3067;   Dec.  Dig.  |  1156.*] 


10.  CBnanAi.  Ijaw   d  957*)— New   Tbial— 
Misconduct  of  Jmr. 

Denial  of  an  application  for  a  new  triaj  for 
misconduct  of  a  juror  held  not  so  clearly  erro- 
neous as  to  require  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  2392-2395 ;   Dec.  Dig.  {  937.*! 

11.  Homicide  ({  203*)— Dying  Declabations 
— Pbedicate. 

Deceased,  prior  to  making  alleged  dying 
declarations,  had  bled  profusely.  He  stated  he 
was  going  to  die,  and  had  been  so  told  by  two 
physicians.  The  nature  of  his  wounds  was  also 
shown.  Held,  that  there  was  a  sufficient  predi- 
cate for  the  admission  of  his  statement  as  a  dy- 
ing declaration. 

[EM,  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  «i  430-437;    Dec  Dig.  f  203.*] 

Appeal  from  District  Court,  Eratb  Couaiy ; 
W.  J.  Oxford,  Judge. 

Ben  Douglas  was  convicted  of  murder,  and 
be  appeala    Affirmed. 

L.  N.  Frank  and  Robert  L.  Thompson,  for 
appellant  F.  J.  McCord,  Asst  Atty.  Oen., 
for  the  State. 

RAMSET,  J.  Appellant  was  convicted  on 
a  charge  of  murder  in  the  district  court  of 
Erath  county  on  July  12,  1909,  the  Jury 
fixing  the  grade  of  murder  as  murder  In  the 
second  degree  and  iii»i»iwing  his  punishment 
at  confinement  in  the  penitentiary  for  a 
period  of  41  yearsi 

The  appeal  in  the  case  raises  some  very 
Interesting  and  novel  questions;  and.  In 
view  of  the  penalty  as  well  as  character  of 
the  questions  raised  In  the  record,  we  shall 
treat  the  case  at  more  length,  perhaps,  than 
the  difficulty  of  the  questions  presented  by 
the  record  might  ordinarily  seem  to  require. 
All  the  parties  were  negroes.  The  evidence 
shows  that  one  Ylna  Phillips,  who  was  the 
wife  of  deceased  at  the  time  he  was  killed, 
had  for  some  years  theretofore  been  the  wife 
of  appellant  The  deceased,  Jim  Phillips, 
had  also  been  married  before.  The  record 
t«ids  to  show  that  about  January  31,  1909, 
Vina  Phillips  secured  in  the  district  court 
of  Erath  county  a  divorce  from  appellant, 
and  that  some  two  or  three  days  after  that 
the  deceased,  Jim  Phillips,  secured  a  di- 
vorce from  his  then  wife,  and  that  Jim  Phil- 
lips and  Vina  a  short  time  thereafter  mar- 
ried, and  for  some  little  time  before  the 
difficulty,  with  the  knowledge  of  appellant, 
were  living  together  as  husband  and  wife, 
and  seem  in  good  faith  to  have  occupied  that 
relation,  and  that  for  some  considerable  time 
aK>elIant  not  only  manifested  no  resentment, 
or  expressed  any  disappointment  over  their 
relations,  but  his  attitude  was  one  of  friend- 
liness. Tbe  testimony  of  the  state  is  to  the 
effect,  in  substance,  that  on  the  day  of  the 
homicide,  and  late  In  the  afternoon,  while 
Phillips  and  Ids  wife  were  returning  from 
the  house  of  one  Lee  Means,  appellant,  arm- 
ed with  a  pistol,  without  excuse  or  prov- 
ocation,  shot   Phillips,   inflicting   a   mortal 
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wound  npon  him,  eontlnalng  to  fire  upon  him 
nntll  he  had  fired  some  four  or  five  shots, 
pursued  deceased  Into  the  bushes,  and  re- 
peatedly stabbed  him  with  a  knife,  during 
aU  of  which  time  deceased  was  calling  for 
help.  Imploring  appellant  not  to  kill  blm, 
Jind  saying  to  him  that  he  could  have  the 
woman.  Appellant  presents  by  his  testimony 
-a  case  of  self-defense  which,  however,  as 
we  view  the  record,  was  neither  satisfactory 
nor  reasonable.  This  matter,  as  well  as  all 
the  issues  in  the  case,  was  by  the  court 
submitted  to  the  Jury.  That  this  charge, 
neither  in  matters  contained  in  it  nor  omit- 
ted therefrom,  Is  not  in  any  respect  the  sub- 
ject of  complaint  is  the  strongest  demonstra- 
tion of  Its  accuracy.  There  is  no  complaint 
that  the  court  misdirected  the  Jury  in  any 
matter,  or  that  he  failed  to  submit  any  issue 
to  the  Jury  raised  in  the  evidence.  All  the 
questions  presented  relate  to  other  matters, 
which  we  will  now  examine. 

1.  When  the  witness  Vina  Phillips  was 
sworn,  and  her  testimony  was  offered,  ap- 
pellant objected  to  her  testifying  In  the  case, 
and  urged  that  she  was  disqualified  by  law 
from  BO  doing.  The  bill  of  exceptions  touch- 
ing this  matter  thereupon  proceeds  as  fol- 
lows: "Defendant  by  bis  counsel  at  the  time 
objected  to  any  and  all  testimony  that  might 
be  given  by  said  witness  in  the  case,  and 
showed  to  the  court  that  at  the  time  of  the 
alleged  killing  of  deceased,  Jim  Phillips,  said 
witness  Vina  was  in  law  and  in  fact  the 
wife  of  defendant,  Ben  Douglas,  and  that 
said  witness  is  now  in  law  and  in  fact  the 
wife  of  defendant,  Ben  Douglas,  and  that 
therefore  said  witness  is  Incompetent  to  tes- 
ttty  against  the  defendant  herein.  Defend- 
ant showed  to  the  court,  on  said  objection, 
that  the  alleged  Judgment  and  decree  of  di- 
vorce between  the  said  Vina  and  defend- 
ant was  and  is  a  nullity  and  void,  and  of  no 
force  or  effect  In  law.  In  this:  That  In  the 
proceedings  in  which  said  alleged  divorce 
Judgment  was  granted  by  this  court  the  peti- 
tion of  the  said  Vina  Douglas  was  filed  in  this 
court  on  the  31st  day  of  January,  1909,  and 
that  no  citation  was  ever  issued  or  served  on 
the  defendant  therein,  the  said  Ben  Douglas, 
but  that  a  waiver  of  citation,  signed  by  said 
defendant,  Ben  Douglas,  at  least  three  days 
prior  to  said  31st  day  of  January,  1909,  was 
filed  in  said  cause  on  said  31st  day  of  Jan- 
uary, 1909,  the  same  being  executed  by  the 
defendant  at  least  three  days  before  the 
filing  of  said  petition  and  the  Judgment  of 
divorce  thereon,  and  the  defendant  says  that 
no  Judgment  of  divorce  could  have  been  ren- 
dered thereon  having  any  force  or  effect  in 
law,  and  that  same  was  null  and  void,  and 
that,  therefore,  the  witness  Vina  Is  Incom- 
petent in  law  to  testify  against  the  defend- 
ant In  this  case;  she  being  his  wife  at  this 
time."  ThU  biU  is  allowed,  with  the  fol- 
lowing qnallflcatton:  "That  the  court  .does 
not  certify  to  the  truth  of  the  grounds  of 
objection,  but  only  that  they  were  urged." 


It  has  been  held  by  this  court,  and  seems  to 
be  the  settled  law,  that  the  qualification  or 
explanation  of  the  court  appended  to  a  bill 
of  exceptions  wUl  control  the  recitals  in  the 
bill  in  so  far  as  such  explanation  modifies 
same.  Hardy  v.  State,  31  Tex.  Cr.  B.  289,  20 
S.  W.  661.  And  that  where  counsel  accepts 
a  bill  of  exceptions  with  the  qualification 
of  the  Judge  indorsed  thereon,  and  files  the 
same,  he  estops  himself  from  claiming  it  to 
be  unfair  and  injurious  to  his  case.  Jones 
V.  State,  33  Tex.  Cr.  B.  7,  23  S.  W.  793.  It 
is  also  the  settled  rule  of  practice  in  this 
state  that  the  mere  statement  of  a  ground 
of  objection  In  the  bill  is  not  the  certificate 
of  the  Judge  that  the  fact  stated  is  true. 
Fuller  ▼.  State,  (50  Tex.  Cr.  K.  14,  95  S.  W. 
K41 ;  Blgham  v.  State,  86  Tex.  Gt.  B.  453,  37 
S.  W.  753;  Hamlin  v.  State,  39  Tex.  Cr.  B. 
579,  47  S.  W.  656;  McKinney  v.  State,  41 
Tex.  Cr.  B.  434,  55  S.  W.  341;  Burt  v.  State, 
38  Tex.  Cr.  B.  397,  40  S.  W.  1000,  43  S.  W. 
344,  39  U  B.  A.  305,  330;  and  Benson  v. 
State,  69  8.  W.  165.  It  seems,  also,  to  be  the 
settled  rule  of  law  in  this  state  that  a  bill 
of  exceptions  cannot  be  aided  either  by  state- 
ments in  reply  to  a  motion  for  new  trial,  or 
by  the  statement  of  facts.  McGlasson  v. 
State,  38  Tex.  Cr.  B.  351,  43  S.  W.  93;  How- 
erton  y.  State,  43  S.  W.  1018 ;  Cllne  v.  State, 
34  Tex.  Cr.  B.  347,  30  S.  W.  801 ;  Ballroad  v. 
Gay,  88  Tex.  Ill,  30  S.  W.  543;  Buchanan 
V.  State,  24  Tex.  App.  195,  5  S.  W.  847 ; 
Smith  V.  State,  4  Tex.  App.  627;  Hamlin  v. 
State,  39  Tex.  Or.  B.  601,  47  S.  W.  656; 
Edens  T.  State,  41  Tex.  Cr.  B.  622,  55  S. 
W.  816;  McAnally  v.  State,  57  S.  W.  833; 
l>rlce  V.  State,  43  S.  W.  97;  Ci^rter  v.  State. 
40  Tex.  Cr.  B.  229,  47  S.  W.  979,  49  S.  W. 
74,  619;  Ogle  v.  State,  68  8.  W.  1004;  Diaz 
V.  State,  63  S.  W.  633;  Hopkins  v.  State,  53 
S.  W.  621;  Brown  v.  State,  43  Tex.  Cr.  B. 
293,  65  S.  W.  520 ;  Schweir  v.  State,  50  Tex. 
Cr.  B.  110,  94  S.  W.  1049.  And  further  that 
the  bill  of  exceptions  controls  even  the  state- 
ment of  facts.  Briscoe  v.  State,  27  Tex.  App. 
193,  11  S.  W.  113;  Ezzell  v.  State,  29  Tex. 
App.  521,  16  S.  W.  782;  Arda  v.  State,  28 
Tex.  App.  196,  12  S.  W.  509.  However,  if  the 
matter  could  be  considered,  and  the  objections 
urged  as  a  ground  of  disqualification  of  the 
witness  could  be  assumed  to  be  true,  still  we 
think  the  testimony  shows  that  the  objec- 
tions urged  are  not  tenable.  By  the  Judg- 
ment of  the  district  court  of  Erath  county 
Vina  Phillips  and  appellant  had  theretofore, 
by  decree  duly  entered,  been  divorced.  She 
and  deceased  had  thereafter  been  married, 
and  were  recognlced  and  treated  by  appellant 
and  by  all  the  world  as  husband  and  wife. 
This  in  a  sense  fixed  their  status.  To  de- 
clare such  relations  to  be  adulterous,  and 
the  divorce  theretofore  obtained  void  in 
a  collateral  proceeding  such  as  this,  is  not 
to  be  done  lightly  or  inconsiderately,  and 
can  only  be  so  treated  if  under  the  well- 
settled  principles  of  law  no  other  Judgment 
or  conclusion  is  permitted.    It  is  the  settled 
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lav  of  this  state  that  the  judgment  of  a 
conrt  of  competent  jurisdiction  cannot  be  col- 
laterally attacked,  unless  the  record  affirma- 
tively shows  lack  of  Jurisdiction  (Williams  ▼. 
Haynes,  77  Tex.  284,  13  S.  W.  1029,  19  Am. 
St  Rep.  752),  and  that  a  recital  In  a  judg- 
ment of  service  of  citation  on  a  defendant 
involves  absolute  verity  In  a"  collateral  pro- 
ceeding. Finch  T.  Edmonson,  9  Tex.  612; 
Mlkeska  V.  Blum,  63  Tex.  46 ;  Davis  v.  Rob- 
inson, 70  Tex.  396,  7  S.  W.  749.  Taken  most 
strongly  In  favor  of  appellant,  it  appears 
from  the  matters  stated  in  the  bill  that  the 
waiver  of  citation  was  signed  by  bim  some 
three  days  prior  to  the  date  when  the  suit 
for  divorce  was  filed.  It  is  not  made  to  ap- 
pear when  this  waiver  of  citation  was  filed 
into  court.  We  must  and  should  assume  that 
the  court  rendering  the  judgment  would 
have  made  Inquiry  and  satisfied  himself  that 
service  on  defendant  had  been  obtained  by 
the  means  provided  by  law,  or  that  props: 
waiver  had  been  made;  and,  in  the  absence 
of  anything  to  the  contrary,  where  such  fact 
is  not  In  terms  negatived,  we  would  assume, 
in  aid  of  the  jurisdiction  of  tbe  court  below, 
that  if  signed  three  days  before  the  filing 
of  the  suit,  the  waiver  of  citation  was  filed 
by  bim,  or  under  his  authority,  after  the 
suit  for  divorce  bad  been  instituted. 

The  cases  cited  by  appellant  are  not  In 
point  The  case  of  McAnelly  v.  Ward,  72 
Tex.  342, 12  S.  W.  206,  was  a  case  where  the 
regularity  of  the  service  was  a  matter  of  in- 
quiry on  appeal  from  a  judgment  theretofore 
rendered ;  and,  of  course,  such  being  the  case, 
the  court  was  required  to  take  cognizance  of 
any  Irregularity  in  the  matter  of  obtaining 
service,  or  touching  the  filing  of  a  waiver  ir- 
regularly and  not  in  accordance  with  the  law. 
Nor,  as  we  believe,  does  the  case  of  O'Neal 
V.  Oymer,  21  Tex.  Civ.  App.  386,  62  S.  W. 
619,  support  appellant's  contention,  but  rather 
is  an  authority  against  him.  In  discussing 
that  case,  after  quoting  articles  1240,  1241, 
1348,  and  1349  of  our  Revised  Statutes  of  1895, 
Judge  Flnley,  speaking  for  the  court  says: 
"The  article  last  recited  (article  1349)  plainly 
prohibits  the  acceptance  and  waiver  of  serv- 
ice of  citation  and  the  agreement  for  judg- 
ment before  the  institution  of  the  suit.  This 
statutory  prohibition  rendered  the  agreement 
indorsed  on  the  petition  Illegal  and  void,  and 
it  could  not  have  the  effect  to  give  the  court 
jurisdiction  of  the  defendants  in  that  suit 
It  being  manifest  upon  the  face  of  the  judg- 
ment that  the  court  rendering  it  had  no  ju- 
risdiction of  tlie  defendants  in  the  suit  the 
judgment  was  imanthorized  and  void,  and 
could  not  be  the  basis  of  a  valid  execution." 
In  this  case  it  does  not  affirmatively  appear 
from  the  judgment  Itself  that  same  is  Invalid. 
The  farthest  that  the  proof  goes  is  that  the 
waiver  was  signed  before  the  suit  was  filed. 
It  may  well  be  doubted  whether,  in  any  case 
where  a  judgment  is  sought  to  be  collaterally 
attacked  for  want  of  service,  its  Invalidity 


may  be  shown  by  parol.    Thla  would  Indeed 
institute  a  .dangerous  doctrine. 

•  2.  The  next  question  of  importance  pre- 
sented as  a  ground  for  the  motion  Is  the  sup- 
posed misconduct  of  the  jury.  This  was 
based  upon  the  allegation  and  dalm  tliat 
while  the  jury  were  deliberating  upon  the 
case,  Mr.  East  foreman  of  the  jury,  made  in 
the  presence  and  hearing  of  all  the  other 
jurors  the  following  statement:  "I  have 
heard  so  much  criticism  of  the  juries  of  this 
county  that  I  am  getting  tired  of  it  and 
think  we  should  give  him  (the  defendant)  a 
stiff  penalty.  I  have  heard  a  great  deal  of 
criticism  of  the  jury  in  the  Baum  Case,  and 
think  that  we  should  give  this  man  a  high 
penalty" — and  that  this  was  misconduct  of 
the  jury  in  that  they  were  guided  in  making 
up  their  verdict  by  the  popular  sentiment  of 
the  community,  and  by  referring  to  other 
cases  heretofore  tried  in  this  court  It  is 
further  averred  that  a  number  of  the  jurors 
In  the  case  were  originally  for  a  much  lower 
penalty  than  that  finally  agreed  upon,  and 
that  by  reason  of  the  argument  made  by  Mr. 
East  and  the  crltldsm  of  tbe  verdicts  of 
juries  theretofore  made  In  the  court  and  es- 
pecially the  criticism  of  the  jury  In  the  Baum 
Case,  this  had  the  effect  to  influence  the  jury 
in  this  case  to  assess  a  much  higher  penaltr 
against  the  defendant  than  they  might  other- 
wise have  done  had  they  not  l>een  threatened 
with  public  censure  if  they  should  render  a 
lower  penalty,  and  that  the  effect  of  this  mis- 
conduct of  the  jury  was  to  greatly  increase 
the  punishment  of  the  appellant  and  to  in- 
crease  same  far  above  what  many  of  the 
jurors  thought  the  merits  of  the  case  requlr- 
ed.  In  support  of  this  ground  of  appellant's 
motion,  the  court  heard  evidence  from  the 
jurors.  One  of  the  jurors,  Joe  Hughes,  tes- 
tified, in  substance,  that  during  their  consul- 
tation In  the  jury  room,  be  heard  Mr.  J.  C 
East  say  that  be  was  tired  of  hearing  jurors 
criticised  for  their  low  verdicts,  and  that  he 
thought  we  should  give  a  higher  verdict  in 
this  case  on  that  account  and  be  also  stated 
that  when  this  remark  was  made  the  jury 
had  agreed  on  the  grade  of  murder  that  the 
appellant  was  guilty  of,  but  that  the  jurors 
were  divided  on  the  amount  of  punishment 
to  be  assessed,  ranging  all  the  way  from  34 
years  to  60  years  as  a  penalty  against  tlie 
defendant  This  juror  states  that  the  re- 
marks made  by  Mr.  East  did  not  have  any 
influence  upon  him  In  arriving  at  his  verdict 
and  fixing  the  amount  of  the  penalty  against 
appellant;  that  he  arrived  at  and  rendered 
his  verdict  solely  upon  the  charge  of  the 
court  This  is  the  strongest  evidence  in  the 
record  in  support  of  the  motion.  A  number 
of  jurors  introduced  say  that  they  heard  no 
such  remark  made  by  Mr.  East  or  any  other 
person,  as  that  testified  to  by  Hughes.  Oth- 
ers of  them  in  a  vague  way  say  that  scune- 
thlng  was  said  along  that  Une^  without  belns 
able  to  state  just  what  it  was.   Appellant  in- 
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trodnced  only  three  of  the  Jurora,  Hughes, 
Williams,  and  Palmer.  Palmer  expressly  de- 
nied bearing  any  of  the  remarks  testified  to 
by  Hughes  or  the  other  Jnror.  Mr.  East  was 
produced  by  the  state,  who  expressly  and 
unequivocally  denied  making  any  remark  of 
the  kind  attributed  to  him,  or  any  remark 
similar  thereto,  and  he  Is  supported  by  others 
of  the  Jury  Introduced  by  the  state,  the  re- 
mainder of  whom,  who  were  not  theretofore 
introduced,  were  examined  on  behalf  of  the 
state.  We  have  not  Infrequently  held  that 
matters  of  this  sort  are  particularly  cogniza- 
ble by  the  trial  court,  and  unless  the  conclu- 
sion reached  by  the  court  on  the  hearing  of 
same  Is  clearly  wrong  and  unsupported  by 
the  testimony,  we  ought  not  to  and  cannot  In- 
terfere. Benevldes  ▼.  State,  121  S.  W.  1107; 
Holt  T.  State,  51  Tex.  Cr.  R.  16,  100  S.  W. 
166;  Fox  V.  State,  63  Tex.  Cr.  R.  150,  10&  S. 
W.  870;  Goodman  v.  State,  48  Tex.  Cr.  R. 
101,  91  8.  W.  796;  Mayes  v.  State,  33  Tex. 
Or.  R.  33,  24  S.  W.  421 ;  Cockerell  t.  State,  32 
Tex.  Cr.  R.  685,  25  S.  W.  421;  Driver  v. 
State,  37  Tex.  Cr.  R.  160,  38  S.  W.  1020;  and 
Shaw  v.  State,  82  Tex.  Cr.  R.  156,  22  S.  W. 
688.  In  the  light  of  the  entire  record  we 
are  not  prepared  to  say  and  hold  that  the 
conclusion  of  the  court  before  whom  this  mat- 
ter was  fully  investigated  was  wrong,  and 
we  would  certainly  be  without  warrant  in 
concluding  from  this  distance  that  it  was  so 
^clearly  wrong  as  to  Justify  us  in  reversing 
*and  setting  aside  his  Judgment  after  bear- 
ing in  person  the  evidence. 

8.  During  the  trial  the  state  offered  and 
was  permitted  to  read  in  evidence  a  written 
statement  made  by  deceased  touching  the 
circumstance  of  the  assault  upon  him.  This 
was  offered  as  a  dying  declaration.  Its  ad- 
mission was  strenuously  objected  to,  and  this 
objection  was  based  upon  the  ground  therein 
stated  that  said  written  statement  was  not 
properly  or  sufficiently  verified  as  the  dying 
statement  of  said  deceased.  The  court  ap- 
proves this  bill  of  exceptions  with  this  ex- 
planation: "Drs.  Keith  and  McOaughey  both 
testified  on  the  predicate  that  they  had  told 
deceased  he  could  not  live ;  that  he  had  bled 
profusely,  and  he  stated  that  he  was  going 
to  die.  They  also  testified  as  to  the  nature 
of  the  wounds,  deceased's  throat  being  cut, 
and  as  to  the  shot  wounds."  It  is  also  shown. 
If  we  may  look  to  the  statement  of  facts,  that 
the  admissibility  of  this  testimony  is  ren- 
dered even  clearer.  It  shows  that  be  was 
much  weakened  by  loss  of  blood;  that  his 
mind  was  clear ;  that  the  matter  of  making  a 
statement  in  view'  of  his  approaching  death 
was  discussed;  that  he  was  advised  of  the 
impossibility  of  his  recovery,  and  In  the  light 
of  all  these  suggestions  dictated  the  state- 
ment which,  when  reduced  to  writing,  was 
thereafter  read  over  to  him,  and  with  the 
knowledge  of  Its  contents  he  deliberately 
signed  it.    We  had  occasion  In  the  case  of 


Morgan  v.  State,  54  Tex.  Cr.  R.  642,  118 
S.  W.  934,  to  consider  and  discuss  at  some 
length  the  subject  of  dying  declarations.  W» 
there  stated  the  rule  to  be  as  follows:  "Th» 
rule  is  universal  that,  before  dying  declara- 
tions can  be  admitted  in  evidence,  it  is  es- 
sential, and  is  a  preliminary  fact  to  be  prov- 
ed by  the  party  offering  them  in  evidence, 
that  they  were  made  under  a  sense  of  Im- 
pending death;  but  Mr.  Oreenleaf  says  (sec- 
tion 168)  It  is  not  necessary  that  they  should 
be  stated  at  the  time  to  be  so  made.  It  1» 
enough  if  It  satisfactorily  appears,  in  any 
mode,  that  they  were  made  under  that  sanc- 
tion, whether  it  be  directly  proved  by  the  ex- 
press language  of  the  declarant,  or  be  in- 
ferred from  his  evldoit  danger,  or  the  opin- 
ions of  the  medical  or  other  attendants,  stat- 
ed to  him,  or  from  his  conduct,  or  other  cir- 
cumstances of  the  case,  all  of  which  are  re- 
sorted to,  in  order  to  ascertain  the  state  of 
the  declarant's  mind."  We  have  no  doubt  of 
the  correctness  of  the  rule  there  stated,  and 
that,  tested  by  such  rule,  the  jStatement  was 
admissible  as  a  dying  declaration. 

4.  There  are  some  other  questions  raised  in 
the  record,  but  they  relate  to  matters  of  mere 
practice  and  other  questions  not  of  a  vital  or 
important  character.  These  we  have  care- 
fully considered,  and  have  concluded  there  is 
no  other  error  in  any  of  them.  The  matters 
heretofore  discussed  are  the  serious  questions 
raised  in  the  appeal;  and,  in  view  of  the 
lengthy  opinion,  we  pretermit  a  discussion  of 
the  other  matters.  The  evidence  clearly  sup- 
ports the  verdict,  and  In  view  of  the  full  and 
fair  submission  of  the  Issues,  and  that  there 
was  no  Improper  evidence  admitted  against 
him,  we  believe  the  Judgment  of  c6nvlctIon, 
serious  and  severe  as  It  is,  ought  to  be,  and 
must  be,  affirmed,  which  Is  accordingly  done. 

McCORD,  X,  not  sitting. 


GONZALEZ  et  aL  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 
1910.) 

Libel  aitd  Si^ndeb  (|  162^— Cboiirai.  Pbob- 
KcunoK— Indictment— "LiBEi.." 

Pen.  Code.  art.  721,  declares  that  he  is 
guilty  of  "libel"  who,  with  intent  to  injure, 
makes,  publiBbes,  or  dnnilates  anv  malicious 
statement  affecting  the  reputation  of  another  as 
to  any  matter  or  thing  pointed  oat  in  the  chap- 
ter; and  article  727  declares  that  the  written, 
printed,  or  published  statement,  to  come  within 
the  definition  of  "libel,"  must  convey  the  idea 
that  the  person  to  whom  it  refers  has  been 
entity  of  some  penal  offense,  etc.  Held,  that  aa 
indictment  for  libel,  alleging  that  defendant  pub- 
lished a  malicious  statement  concerning  com- 
plainant, reciting  that  he  was  a  United  States 
federal  guard,  that  he  was  a  highwayman  and 
cowardly  assassin,  and  the  murderer  of  a  cer- 
tain person  who  on  the  morning  of  March  19, 
190C,  was  cowardly  assassinated  on  a  public 
highway,  etc.,  sufliciently  charged  complainant 
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with  a  p«nal  offense,  and  was  therefore  aoffi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  417-424;  Dec.  Dig.  i 
15Z* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  5,  pp.  4Hft-4125.] 

Ai^eal  from  District  Court,  Zapata  Conn- 
ty;  John  F.  Muilally,  Judge. 

Clemente  G.  Gonzalez  and  others  were  con- 
victed of  libel,  and  they  appeal.    Affirmed. 

A.  Wlnslow,  for  appellants.  John  A.  Mob- 
ley,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  record  is  without 
a  statement  of  facts,  bill  of  exception,  mo- 
tion for  new  trial,  or  motion  to  quash  or  in 
arrest  of  Judgment.  There  is  filed  In  this 
court  an  original  pap»  attacking  the  In- 
formation for  its  alleged  insufficiency  to 
charge  the  offense  of  libel.  If  the  informa- 
tion fails  to  charge  that  offense  as  required 
by  the  statute,  we  would  reverse  and  dismiss 
the  prosecution,  although  not  attacked  in  the 
trial  court  This  question  is  not  a  novel 
one.  It  Is  not  here  meant  to  hold  that  for 
all  inaccuracies  In  the  Indictment  this  court 
would  reverse  and  dismiss.  The  insufficien- 
cy of  the  -indictment  must  be  sufficiently 
manifested  to  show  that  it  does  not  charge 
the  offense  defined  and  denounced  by  the 
statute. 

The  charging  part  of  the  information  is 
that  appellant  and  E^erardo  Torres,  in  the 
county  of  Zapata,  on  or  about  the  22d  of 
March,  1908,  "did  then  and  there,  with  in- 
tent to  injure  Zaragoza  Domlnguez,  unlaw- 
fully and  maliciously  make,  write,  print, 
publish,  sell,  and  circulate  a  malicious  state- 
ment of  and  concerning  the  said  Zaragoza 
Domlnguez  and  affecting  the  reputation  of 
the  said  Zaragoza  Domlnguez  to  the  tenor 
following."  Then  follows  a  document,  set 
out  in  the  information  in  Spanish.  We  copy 
the  information,  omitting  the  words  In  Span- 
ish, at  the  conclusion  of  which  the  informa- 
tion continues:  "Which  said  malicious  state- 
ment Is  in  the  Spanish  language,  and  which, 
when  translated  from  the  Spanish  to  the 
English  language,  is  to  the  tenor  following: 
'March -IDth,  1906^  On  the  morning  of  this 
day  Mr.  ESduardo  Gutierrez  was  cowardly 
assassinated  at  a  place  about  one  and  a  half 
miles  distant  north  of  this  ranch,  on  one 
side  of  the  public  road  that  leads  from  Zap- 
ata to  Laredo.  The  victim  was  a  brother  of 
our  editor  Mr.  Clemente  G.  Gonzalez,  and 
the  doer  of  the  deed  is  named  Zaragoza 
Domlnguez,  who  is  actually  a  federal  guard 
stationed  at  San  Tgnado,  Texas.  Many  will 
be  surprised  that  a  crime  of  this  nature 
should  not  have  been  enough  to  send  the 
cawardly  assassin  (meaning  Zaragoza  Domln- 
guez) to  the  cells  of  a  prison ;  but  when  we 
consider  the  kind  of  Justice  that. is  adminis- 
tered m  this  county,  the  partiality  and  folly 


of  many  of  our  Jurors,  and  the  measnrelesa, 
shameful,  and  powerful  infiuence  which,  tut- 
fortunately,  many  highwaymen  enjoy  (mean- 
ing that  Zaragoza  Domlnguez  Is  a  highway- 
man), it  is  very  clearly  explained  why  this 
insulting  and  criminal  favoritism  is  shown 
to  an  astute  and  fortunate  individual  who 
has  known  how  to  impose  himself  on  the 
dominant  element  in  order  to  commit  with 
Impunity  his  cowardly  and  felonious  acts 
(meaning  that  Zaragoza  Domlnguez  has  com- 
mitted felonies  with  .Impunity).  But  soon- 
er or  later  the  light  of  truth  will  penetrate 
the  mists  of  mystery  and  real  Justice  w^IU 
overwhelm  the  cowardly  criminal  and  as- 
sassin In  the  dark  cell  of  a  penitentiary 
(meaning  that  Zaragoza  Domlnguez  is  a  cow- 
ardly criminal  and  assassin),  which  is  the 
place  where  assassins,  highwaymen,  and  all 
kinds  of  bandits  and  evil  doers  go.'  Which 
said  malicious  statement  was  published  in  a 
newspaper  in  the  Spanish  language  at  the 
Urlbeno  ranch,  in  the  county  of  Zapata,  Texas. 
The  name  of  said  newspaper  is  'El  AJdeano,' 
and  the  editor  is  Clemente  G.  Gonzalez,  and 
the  director  is  Everardo  Torres — against  the 
peace  and  dignity  of  the  state."  The  above 
is  a  translation  of  the  printed  document  into 
the  English  language. 

It  is  contended  this  language  does  not  come 
within  the  terms  of  the  statute  denouncing 
a  punishment  for  the  publication  of  libelous 
matters.  Article  721  of  the  Penal  Code  of 
1895  reads  as  follows:  "He  is  guilty  of  libel 
who,  with  intent  to  injure,  makes,  writs, 
prints,  publishes,  sells  or  circulates  any  mall- 
clous  statement  affecting  the  reputation  of 
another  in  req>ect  to  any  matter  or  thing 
pointed  out  in  this  chapter."  Among  other 
articles  set  out  in  this  chapter  is  article  727, 
Pen.  Code  1895,  which  is  as  follows:  "The 
written,  printed  or  published  statement  to 
come  within  ^e  definition  of  libel,  must  con- 
ey the  idea  either — (1)  tliat  the  person  to 
whom  it  refers  has  been  guilty  of  some  penal 
offense."  Without  going  into  a  discussion  of 
the  charging  part  of  the  Information  in  de- 
tail, we  are  of  opinion  that  the  libelous  mat- 
ter set  out  is  sufficient,  under  the  statute, 
to  accuse  appellant  of  a  penal  offense,  to 
wit,  the  murder  and  assassination  of  Edu- 
ardo  Gutierrez,  as  Is  the  reference  to  Zara- 
goza Domlnguez  as  being  a  cowardly  as- 
sassin. It  will  be  noted  that,  as  stated  in 
the  alleged  libelous  document,  Domlngues 
was  a  United  States  guard  along  the  Rio 
Grande  river,  and  therefore  in  that  sense  an 
officer.  This  would  entitle  appellant  to  prove 
the  correctness  of  the  published  statement, 
and  thus  show  the  truth  of  the  alleged  libel- 
ous statement.  Pen.  Code  1895^  art.  747. 
However,  on  the  face  of  the  pleadings  we 
are  of  (pinion  that  this  part  of  the  pub- 
lished statement  Justifies  the  charge  of  libel. 

The  proof  of  the  matter  would  be  a  dif- 
ferent proposition.    The  evidence  is  not  be- 
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ton  m.  So  we  hold  that  the  pleadings  are 
guffldent,  and  the  attack  on  the  Information 
Is  not  well  taken.  Smith  t.  State,  39  Tex. 
Cr.  R.  321,  45  S.  W.  1013 ;  Manklns  v.  State, 
41  Tex.  Cr.  K.  662,  67  S.  W.  951. 

BelleTlng  the  information  is  sufficient,  the 
Judgment  Is  affirmed. 


JONBS  T.  STATE. 

<CoDrt  of  Criminal  Appeals  of  Texas.    Dec.  15, 

IflOO.    Rehearing  Denied  Feb.  2,  1910.) 

BUBOIJIBT  (t  41*)— SUFFICIENOT  OF  EVIDBNOK. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion for  burglary. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  H  94-109;   Dec.  Dig.  i  41.*] 

Appeal  from  District  Court,  Bowie  Coun- 
ty; P.  A.  Turner,  Judge. 

Walter  Jones  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

Hart,  Mabaffey  &  Thomas,  for  appellant 
C  J.  McCord,  Aast  At^.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
burglary  of  a  private  residence,  and  his  pun- 
ishment assessed  at  five  years'  confinement 
In  the  penitentiary.  The  following  Is  a  sy- 
nopsis of  tha  evidence: 

Marshall  Northcott,  a  witness  for  the  state, 
testified  that  he  owned  a  building  located  In 
Texarkana,  Tex.,  which  was  occupied  by  the 
Texarkana  LJTery  Company ;  that  said  build- 
ing was  a  three-story  building;  that  be  used 
and  occupied  as  his  private  room  and  resi- 
dence one  of  the  small  rooms  on  the  second 
floor  of  the  building,  but  the  remainder  of 
said  building  was  used  for  the  purpose  of 
storing  wagons,  buggies,  horses,  feed,  and  oth- 
-er  things  necessary  to  the  carrying  on  of  a 
livery  business ;  that  the  room  which  he  oc- 
-cnpled  was  furnished  as  a  biedroom,  and 
that  he  slept  there,  kept  his  personal  effects 
there,  and  had  his  meals  served  to  him  in 
said  room;  that  on  the  night  of  April  17, 
1909,  at  about  0  o'clock  p.  m.,  he  went  to  his 
room  to  go  to  bed ;  that  when  he  left  his  room 
the  door  was  closed,  but  not  locked ;  that  the 
-door  was  fastened  with  a  latch,  and  when  he 
left  the  window  shades  were  pulled  up ;  that 
upon  going  to  his  room  at  said  time  he  dis- 
covered appellant  under  his  bed  and  ordered 
him  out,  at  the  same  time  asking  him  what 
he  was  doing  there,  to  which  appellant  re- 
plied, "I  am  waiting  for  Uncle  Charlie";  that 
he  cursed  appellant,  and  called  for  his  part- 
tier,  Mr.  Scott,  who  came  upstairs  and  curs- 
ed appellant  and  8tru(^  him  over  the  head 
vrith  a  bottle;  that  appellant  ran  out  and 
leaped  down  the  elevator  shaft  and  ran  oft. 
He  also  states  that  they  afterwards  found 
appellant's  coat,  hat,  and  shoes  in  the  room 
near  the  head  of  the  stairs,  and  that  a  bunch 
of  keys  was  In  his  bat;  that  he  missed  no 
property  from  the  room,  except  a  pistol  from 


one  of  the  dresser  drawers,  which  he  had  not 
seen  for  two  or  three  weeks  prior  to  the  time 
of  the  alleged  commission  of  the  offense; 
that  he  did  not  consent  for  appellant  to  enter 
his  room,  nor  did  any  one  else  except  Roy 
McKinley,  a  negro,  who  cleaned  his  room  for 
him;  that  he  had  about  $75  In  his  pocket, 
but  did  not  know  whether  appellant  knew  he 
had  money  or  not.  On  cross-examination  he 
stated  that  there  was  a  man  worklug  at  the 
stable  by  the  name  of  Gaines,  an  uncle  of  ap- 
pellant; that  buggies  were  washed  on  the 
second  floor  of  the  building;  that  the  negro 
boys  who  washed  the  buggies  and  worked 
around  the  stable  had  access  to  the  second 
floor  of  the  building,  but  not  his  room ;  that 
any  one  on  the  second  floor  of  the  building 
could  enter  his  room  by  turning  a  knob  and 
pushing  it  open.  Roy  McKinley,  another 
witness  for  the  state,  testified  that  he  clean- 
ed up  Mr.  Northcott's  room,  and  that  he  did 
not  consent  for  appellant  to  go  in  the  said 
room  on  the  date  alleged,  17tb  of  April ;  that 
he  had  noticed  the  pistol  in  the  dresser  draw- 
er two  or  three  weeks  before,  but  did  not 
know  who  took  It;  that  he  saw  appellant 
around  the  livery  stable  that  afternoon,  and 
if  be  was  drunk  he  could  not  tell  it  The 
constable,  Nelvln  Anderson,  testified  that  he 
arrested  appellant  about  11  o'clock  of  the 
night  mentioned;  that  he  asked  him  if  he  was 
not  the  negro  who  had  been  In  Mr.  North- 
cott's room,  which  appellant  denied. 

Charlie  Gaines,  a  witness  for  defendant, 
testified  that  he  saw  appellant  around  the 
stables  that  afternoon,  and  that  he  noticed 
that  he  was  either  sick  or  drunk,  or  some- 
thing was  the  matter  with  him ;  that  he  told 
him  to  get  up,  and  he  got  up  off  of  the  ex- 
press wagon  upon  which  be  was  lying,  and 
went  aroimd  and  lay  down  on  a  bale  of  hay; 
that  appellant  was  his  nephew,  but  he  did 
not  give  him  permission  to  go  into  Mr.  North- 
cott's room ;  that  witness  has  no  right  to  go 
In  said  room;  that  be  did  not  tell  appellant 
to  wait  for  him.  Appellant  testified  tbat  he 
was  a  train  porter  on  one  of  the  Texas  & 
Pacific  passenger  trains;  that  he  was  paid 
off  on  the  day  in  question,  and  spent  his  mon- 
ey around  Texarkana  In  saloons ;  that  in  the 
afternoon  he  was  drunk  and  sick ;  tbat  he 
went  to  sleep  on  the  seat  of  a  wagon,  and  his 
uncle  made  him  get  up;  that  one  of  the  boys 
asked  him  to  help  him  wash  a  buggy;  tbat 
he  went  upstairs  with  the  boy;  that  he  had 
on  his  good  clothes,  and  pulled  them  off,  and 
put  on  some  old  shoes;  that  he  had  some 
keys  with  which  he  unlocked  the  doors  of  the 
different  cars,  and  laid  them  down  with  his 
hat  shoes,  and  coat;  that  he  just  fooled 
around  up  stairs,  laid  down  awhile,  and  sat 
down  awhile;  that  he  did  not  know  what 
became  of  the  boy  who  went  up  there  with 
him,  and  did  not  remember  going  to  Mr. 
Northcott's  room ;  that  he  waked  up  under 
the  bed  when  Mr.  Northcott  holloed  at  him. 
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and  when  Mr.  Scott  hit  him  with  the  bottle  | 
he  ran;  that  he  was  just  drunk ;  that  he  took 
nothing  out  of  the  room,  and  did  not  go  in 
there  with  tliat  intention ;  did  not  know  how 
he  happened  to  go  in  there.  On  crosa-ezam- 
inatlon  he  stated  that  he  did  not  know  the 
boy's  name  who  went  up  there  with  blm  to 
wash  the  buggy;  that  he  did  not  wash  any 
buggy ;  that  he  did  tell  Mr.  Anderson  he  was 
not  the  man  who  went  in  the  room ;  that  he 
did  not  know  Mr.  Anderson  was  an  oflScer, 
but  was  afraid  to  own  up  that  he  was  the 
man  who  went  In  the  room. 

The  witness  Scott  stated,  on  rebuttal  for 
the  state,  that  he  was  a  partner  with  North- 
cott,  and  remembered  the  event  of  the  appel- 
lant being  found  in  Northcott's  room;  that 
they  kept  a  negro  around  the  stable  to  wash 
buggies,  but  he  always  got  through  between 
12  and  1  o'clock  in  the  afternoon;  that  he 
did  not  think  any  buggies  were  washed  on 
the  evening  mentioned. 

Appellant  complains  that  this  testimony  is 
insufficient  to  sustain  the  conviction.  We  b^ 
lieve,  after  a  careful  consideration  of  same, 
that  the  spedflc  Intent  to  commit  burglary 
is  properly  suggested  by  the  evidence.  While 
appellant's  testimony  and  that  of  his  wit- 
nesses contravenes  the  state's  case,  yet  the 
evidence  is  sufficient  to  support  the  finding 
of  the  Jury. 

"We  accordingly  hold  that  the  evidence  Is 
sufficient,  and  the  Judgment  is  affirmed. 


HILL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 
1910.) 

1.  ANDIALS    (I    67*)  —  RTTNNIRO    at    IiABOB  — 

Cbimikai.  PBOSKCUTioNs—Paoor— Adoption 

OF  IiAW. 

In  a  iMMecution  for  violating  the  local 
stock  law  adopted  by  a  county,  It  was  essential 
to  allege  and  prove  the  precedent  steps,  reqalred 
by  law,  by  which  the  local  law  was  adopted. 

[Ed.    Note.— For   other   cases,    see    Animals, 
Dec.  Dig.  i  57.*] 

2.  Animals  (i  67*)— Runnino  at  Labob— 
CannNAi.  Pboseootions  —  Information  — 
SumciKNCT  or  Axixoationb— Adoption  or 
IiOOAi.  Stock  Law. 

The  Information,  in  a  prosecution  for  vio- 
lating the  local  stock  law,  alleged  that  a  peti- 
tion was  presented,  asking  that  the  commission- 
ers' court  order  an  election  to  determine  whether 
horses,  cattle,  etc.,  I>e  permitted  to  run  at  large 
in  said  county,  and  that  at  the  next  regular 
term  the  court  passed  an  order  directing  an 
election,  and  that  the  county  Judge  issned  an  or- 
der for  the  election  and  caused  public  notice 
thereof  to  be  given,  and  that  the  election  was 
held  and  the  law  adopted.  Held,  that  the  in- 
formation was  defective,  for  not  directly  al- 
leging that  the  commissioners'  court  made  an  or- 
der directing  an  election  to  be  held  to  determine 
whether  horses,  cattle,  etc.,  should  be  permitted 
to  run  at  large  in  the  county. 

[Ed.    Note.— For   other   cases,    see   Animals, 
Cent.  Dig.  I  191 ;  Dee.  Dig.  {  67.*] 

Appeal  from  Montague  County  Court;   A. 
W.  Ritchie,  Judge. 


Bob  Hill  was  convicted  of  wHIfnlly  turn- 
ing out  cattle  In  violation  of  the  local  stock 
law,  and  he  appeals.  Reversed,  and  prosecu- 
tion ordered  dismissed. 

Oea  S.  March,  for  appellant  John  A. 
Mobley,  Asst.  Atty.  Gen.,  for  the  Stata 

RAMSET,  J.  This  appeal  Is  proaecuted 
from  a  conviction  had  in  the  county  court  of 
Mcmtagne  county  on  September  7tb  of  last 
year,  wherein  appellant  was  found  gnilty  of 
willfully  turning  out  and  canslng  to  be  turn- 
ed out  oa  land  not  his  own  or  under  his  con- 
trol certain  cattle.  In  violation  of  the  local 
stock  law.  The  information  on  which  this 
charge  was  based,  so  far  as  material,  is  as 
follows: 

"Said  act  and  offense  was  committed  after 
the  following  proceedings  were  had  in  Mon- 
tague county,  Texas:  A  petition  of  more 
than  one  hundred  freeholders  of  Montague 
county,  Texas,  with  not  less  than  twelve 
freeholders  from  each  of  the  eight  Justice 
precincts  of  said  county,  was  presented  to 
the  OMumissionerB'  court  of  said  county,  ask- 
ing that  said  conrt  order  an  election  in  and 
throughout  said  county  for  the  purpoee  of 
determining  whether  or  not  horses,  mules. 
Jacks,  Jennetts,  and  cattle  shall  be  permitted 
to  run  at  large  In  said  county.  That  at  the 
next  regular  term  after  the  filing  of  the 
aforesaid  petition  the  commissioners'  conrt 
of  said  county  made  and  passed  an  order 
directing  am  election  to  be  held  In  and 
throughout  Montague  county,  Texas,  not  ear- 
lier than  thirty  days  after  said  order  was 
passed  and  made.  That  Immediately  after 
the  passage  of  said  order  by  said  court  the 
county  Judge  of  said  Montague  county,  Tex- 
as, issued  an  order  for  said  election  and 
caused  puUlc  notice  thereof  to  be  given  for 
at  least  thirty  days  before  the  day  of  the 
election  thereof,  by  publication  of  said,  order 
of  said  election  In  a  newspaper  in  Montague 
county,  Texas.  That  In  accordance  with  law 
said  election  was  held  In  and  throughout 
Montague  county,  Texas,  and  the  returns  du- 
ly made  to  the  county  clerk  of  said  county, 
and  were  opened,  tabulated,  and  counted  by 
the  county  Judge  of  said  county  in  the  pres- 
ence of  the  county  clerk  and  a  Justice  of  the 
peace  of  said  county.  Said  count  showed 
that  a  majority  of  the  votes  cast  were  cast 
for  the  stock  law,  whereupon  the  county 
Judge  of  said  coun^  Immediately  issued  tils 
proclamation  declaring  the  result  of  said 
election  In  accordance  with  the  count  had. 
which  proclamation  was  posted  at  the  court- 
bonse  door  for  thirty  days." 

It  was  contended  in  the  court  below,  and 
is  now  contended,  that  the  information  is 
insufficient,  in  that  It  Is  not  In  terms  stated 
that  the  commissioners'  conrt  passed  an  or- 
der directing  an  election  to  be  held  for  the 
purpose  of  determining  whether  stock  shonld 
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be  permitted  to  mn  at  large  In  said  connty, 
or  tbat  the  order  of  tbe°  coart  dlrectlns  no- 
tices thereof  waa  to  this  effect,  or  that  the 
election  waa  held  for  this  pnrpoae.  Olila  be- 
ing a  local  law,  It  was  essential  to  prove  the 
precedent  atepa  required  by  the  law  of  the 
land.  In  order  to  admit  such  proof,  the  In- 
formatlmi  nraat  In  terms  declare  that  the 
essentials  of  the  law  were  compiled  with. 
We  may  infer,  perhaps,  that  the  commla- 
sioners'  court  of  Montague  county  passed  an 
order  directing  an  election  to  be  held  for  the 
purpose  of  determining  whether  or  not  hors- 
es, mules,  Jacks,  Jennetts,  and  cattle  shonld 
be  permitted  to  run  at  large  In  the  county ; 
but  It  Is  evident  that  this  Is  not  directly  and 
positively  alleged  in  the  Information.  We 
think  that  the  motion  to  quash  on  this 
ground  shonld  have  been  sustained,  and  that 
under  the  information  filed  no  conviction  can 
be  upheld. 

For  the  error  pointed  out,  the  Judgment  is 
reversed,  and  the  prosecution  ordered  to  be 
dismissed. 


MDNOS  V.  STATE. 

<Coart  of  Criminal  Appeals  of  Texas.    Jan.  26, 

1910.) 
L  HoMiciDB  (I  840*)— Habhuebs  Ebbo»-In- 

8TBU0n0N»— MANaLAUOHTEB. 

In  a  prosecation  for  homicide,  an  Instmc- 
tion  on  the  issue  of  manslaughter,  erroneons  in 
that  it  reqnlicd  the  Jury  to  believe  both  that  de- 
cedent nsed  Insolting  language  about  defendant's 
mother  and  also  assaulted  defendant  with  a 
knife,  will  be  considered  harmless,  where  de- 
fendant was  only  convicted  of  mansltkughter,  and 
was  given  the  lowest  penalty. 

[B^   Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  |  720;    Dea  IMg.  |  840.»] 

2.  HOMJCIDB  a  286*)— TbIAL— iNSTRUCnOKB— 
IRTERT. 

In  a  proeeention  for  homicide,  where  the 
iBOort  instructed  on  the  law  of  self-defense,  and 
the  evidence  did  not  clearly  show  the  nature  of 
the  weapon  used  by  defendant,  nor  that  it  waa 
of  necessity  a  deadly  weapon,  the  coart  prop- 
erly instructed  that  the  instrument  or  means 
by  which  the  homicide  was  committed  should 
be  considered  in  judging  the  intent  of  the  party 
offending,  and,  if  the  instrument  be  one  not  like- 
ly to  produce  death.  It  Is  not  to  be  presumed 
that  death  was  designed,  unless,  from  the  man- 
ner in  which  it  was  used,  such  Intention  evi- 
dently appeared. 

[Ed.   Note.— For  other  cases,  see   Homicide, 
Cent.  Dig.  i  586;   Dec.  Dig.  i  286.*] 
S.  Homicide  (8  300*)— Tbial— iRSTBUCnoRS— 

Sixr-DErENSB. 

In  a  prosecution  for  homicide,  where  the 
evidence  showed  that,  if  any  assault  was  com- 
mitted on  defendant,  it  was  very  slight,  bat 
that  decedent's  body  bore  numerous  wounds, 
that  he  had  a  cut  in  the  left  side  of  the  stom- 
ach and  in  the  breast,  that  his  throat  was  cut 
from  near  the  ear  to  past  the  middle,  and  that 
his  fingers  were  cat  twice,  an  instruction  on 
the  law  of  self-defense,  that  every  person  may 
defend  himself  against  any  nnlawful  attack 
reasonably  threatening  injury  to  his  person,  and 
is  justified  in  using  all  necessary  and  reason- 
able force  to  defend  himself,  but  no  more  than 
the   circumstances    reasonably    indicate   to   be 


necessary,  was  not  eiioneoaa,  aa  Indicating  to 
the  Jury  that  the  court  thoui^t  that  defendant 
had  used  more  force  than  was  necessary,  and 
that  be  shonld  have  resorted  to  other  means  of 
defense  than  those  used; 

[E!d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  622;   Dec.  Dig.  {  8Q0.*] 

4.  Homicide  (§  300*)— TbiaI/— Irbtbuotiors— 

SEU-DEnNSE. 

In  a  prosecution  for  homicide,  where  the  ev- 
idence showed  considerable  familiarity  between 
the  parties  and  that  decedent  was  at  the  time 
quite  drunk,  it  was  proper  for  the  court  to 
charge  that  if  decedent  had  made  an  attack  on 
defendant,  which,  from  the  manner  and  charac- 
ter of  it  and  the  relative  strength  of  the  par- 
ties, and  the  defendant's  knowledge  of  decedent's 
character  and  disposition,  caused  him  to  have  a 
reasonable  expectation  or  fear  of  death  or  seri- 
ous bodily  injury,  and  that,  acting  under  sudi 
fear,  he  killed  decedent,  he  should  be  acquitted. 
[Bid.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i922;  Dec.  I>ig.  |  800.*] 

Aiq>eal  from  District  Court,  Potter  Connty; 
J.  N.  Browning,  Judge. 

Pilar  MunoB  was  convicted  of  manslaugh- 
ter, and  appeals.    Affirmed. 

John  A.  Mobley,  Asat  Atty.  Gen.,  for  the 
State. 

RAMSBY,  J.  Appellant  was  Indicted  in  the 
district  court  of  Potter  connty  on  May  18, 
1909,  charged  with  the  mnrder  of  one  Jose 
Perris.  On  a  trial  therein  bad  on  June  2d  of 
the  same  year  he  was  found  guilty  of  the  of- 
fense of  manslaughter,  and  his  punishment 
aaseased  at  confinement  in  the  penitentiary 
for  two  years. 

1.  The  court  submitted  the  Issnes  of  mur- 
der in  the  first  degree,  murder  in  the  sec- 
ond degree,  manslaughter,  and  self-defense. 
Among  other  things,  on  the  issue  of  man- 
slaughter, the  court  tbns  instructed  the  jury: 
"Insulting  words  or  gestures,  or  an  assault 
and  battery,  so  slight  as  to  show  no  intention 
to  infilct  pain  or  injury,  are  not  deemed  ade- 
quate causes.  The  following  are  deemed  ade- 
quate causes,  to  wit:  The  use  of  Insulting 
language  to  defendant  by  the  deceased  about 
the  defendant's  mother,  as  testified  by  de- 
fendant and  other  witnesses,  accompanied  by 
an  assault  upon  defendant  with  a  knife,  if 
done  In  such  manner  and  under  such  circum- 
stances as  to  indicate  an  intention  to  kill  or 
do  serious  bodily  injury." 

This  charge  of  the  court'  is  complained  of 
as  being  erroneous  under  the  facts,  and  to 
cure  the  error  therein  appellant  requested 
the  following  tqpedal  instruction:  "You  are 
instructed,  at  the  request  of  the  defendant, 
that  homicide  may  be  reduced  from  murder 
to  manslaughter  upon  any  cause  that  pro- 
duces a  degree  of  passion  in  the  mind  of  the 
slayer  that  renders  him  incapable  of  cool  re- 
flection ;  and  it  you  believe  from  the  evidence 
that  the  deceased  struck  the  defendant  with 
a  knife  which  produced  bloodshed  from  the 
defendant,  then  the  law  declares  the  same  to 
be  adequate  cause,  and  a  homicide  committed 
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under  terror,  rage,  and  resentment  of  such  In- 
Jury,  then  you  cannot  consider  any  higher  de- 
gree of  crime  than  manslaughter." 

The  charge  of  the  court  complained  of  Is 
erroneous  under  the  facts,  In  that  it  requires 
the  jury  to  believe  both  the  use  of  insulting 
language  by  the  deceased  about  defendant's 
mother,  and,  further,  that  snch  language 
should  be  accompanied  by  an  assault  with  a 
knife.  Since,  however,  appellant  was  con- 
victed of  manslaughter,  and  particularly  in 
view  of  the  fact  that  he  was  given  the  lowest 
penalty,  an  incorrect  charge  on  this  subject 
could  not  possibly  have  injured  him.  This 
view  also  disposes  of  many  other  criticisms 
of  the  court's  charge  on  this  subject. 

2.  The  court,  on  the  law  of  self-defense, 
thus  Instructed  the  Jury: 

"Every  person  is  permitted  by  law  to  de- 
fend himself  against  an  unlawful  attack,  rea- 
sonably threatening  injury  to  his  person,  and 
is  Justified  in  using  all  necessary  and  reason- 
able force  to  defend  himself,  but  no  more 
than  the  circumstances  reasonably  Indicate  to 
be  necessary. 

"Homicide  is  Justified  by  law  when  commit- 
ted In  defense  of  one's  person  against  any  un- 
lawful and  violent  attack,  made  in  such  a 
manner  as  to  produce  a  reasonable  expecta- 
tion or  fear  of  death  or  some  serious  bodily 
Injury. 

"A  reasonable  apprehension  of  death  or 
great  bodily  harm  will  excuse  a  party  In 
using  all  necessary  force  to  protect  bis  life  or 
person,  and  it  Is  not  necessary  that  there 
should  be  actual  danger,  provided  he  acted 
upon  a  reasonable  apprehension  of  danger  as 
it  appeared  to  him  from  his  standpoint  at  the 
time,  and  In  such  cases  the  party  acting  un- 
der such  real  or  apparent  danger  Is  In  no 
event  bound  to  retreat  In  order  to  avoid  the 
necessity  of  killing  his  assailant 

"If  from  the  evidence  you  believe  the  de- 
fendant killed  the  said  Jose  Ferris,  but  fur- 
ther believe  that  at  the  time  of  so  doing  the 
deceased  had  made  an  attack  on  him  whidi, 
from  the  manner  and  character  of  it,  and  the 
relative  strength  of  the  parties,  and  the  de- 
fendant's knowledge  of  the  character  and  dis- 
position of  the  deceased,  caused  him  to  have 
a  reasonable  expectation  or  fear  of  death  or 
serious  bodily  injury,  and  that,  acting  under 
such  reasonable  expectation  or  fear,  the  de- 
fendant killed  deceased,  then  you  should  ac- 
quit him ;  and  If  the  deceased  was  armed  at 
the  time  he  was  killed,  and  was  making  such 
an  attack  on  defendant,  and  If  the  weapon 
used  by  him  and  the  manner  of  Its  use  were 
such  as  were  reasonably  calculated  to  pro- 
duce death  or  serious  bodily  harm,  then  the 
law  presumes  the  deceased  intended  to  mur- 
der or  aimed  to  inflict  serious  bodily  injury 
upon  the  defendant." 

In  paragraph  16  of  the  court's  charge.  Just 
preceeding  the  charges  above  quoted,  the 
Jury  are  thus  Instructed:  "The  instrument  or 
means  by  which  a  homldde  is  committed  are 
to  be  taken  Into  consideration  In  Judging  the 


Intent  of  the  {tarty  offending.  If  the  Instru- 
ment be  one  not  likely  to  produce  death.  It 
Is  not  to  be  presumed  that  death  was  designed, 
unless  from  the  manner  \n  which  it  was  used 
such  intention  evidently  appears." 

This  diarge  was  objected  to  for  the  reason 
that  appellant's  Intent  was  not  a  question  to 
be  determined  on  the  trial,  and  that  said 
charge  Is  without  evidence  to  support  it,  and 
that  same  was  prejudicial,  for  the  reason 
that  the  court  applied  said  charge  to  tbat 
portion  of  same  on  which  appellant  was  con- 
victed, to  wit,  manslaughter,  and  same  was  a 
limitation  on  his  right  of  self-defense.  We 
are  not  prepared  to  agree  to  this  contention. 
The  character  of  the  weapon  used  by  appel- 
lant was  not  very  clearly  shown  in  the  evi- 
dence, nor  does  It  appear  that  It  was  of  necea- 
sity  a  deadly  weapon,  and  In  such  state  of 
ca8«  it  was  indispensable  for  the  court  to 
have  given  the  charge  complained  of,  and  a 
failure  to  have  given  same  would  have  been 
error.  Such  charge  was  helpful  and  beneficial 
to  appellant,  and  he  is  without  Just  cause  of 
complaint  that  same  was  given. 

3.  Complaint  is  made  to  the  following  por- 
tion of  the  court's  charge  on  the  law  of  self- 
defense:  "E)very  person  Is  permitted  by  law 
to  defend  himself  against  any  unlawful  at- 
tack reasonably  threatening  injury  to  his  per- 
son, and  is  Justified  in  using  all  necessary 
and  reasonable  force  to  defend  himself,  but 
no  more  than  the  circumstances  reasonably 
Indicate  to  be  necessary."  It  is  claimed  this 
charge  is  erroneous  for  the  reason  that  it 
had  a  tendency  to  Impress  the  Jury  with  the 
belief  tbat  the  court  thought  that  defendant 
had  used  more  force  than  was  necessary,  and 
also  indicated  to  the  Jury  that  he  should  have 
resorted  to  other  means  of  defense  than  the 
means  used.  We  think  that  this  complaint  la 
without  Just  basis.  The  evidence  showed,  if 
any  assault  was  committed  at  all  on  ai^>el- 
lant,  that  same  was  very  slight;  whereas, 
the  evidence  showed  that  the  body  of  de- 
ceased bore  numerous  wounds,  and  in  view  of 
the  entire  record  Justified  the  submission  of 
this  Issue  to  the  Jury.  The  evidence  showed 
that  he  had  two  stabs  in  front,  one  on  the  left 
side  of  the  stomach  from  which  his  entrails 
were  protruding,  and  the  other  higher  up  in 
the  ribs  and  Just  under  the  nipples,  and  that 
bis  throat  was  cut  from  pretty  near  the  ear 
to  Just  past  the  middle  of  the  throat,  and 
that  his  fingers  were  cut  twice.  If  any  case 
required  a  charge  such  as  this,  it  seems  pecul- 
iarly applicable  here. 

4.  Nor  do  we  think,  under  the  facts  of  the 
case^  there  was  any  error  in  giving  the  fol- 
lowing portion  of  the  charge  on  sdf-defense, 
which  is  made  the  basis  of  complaint:  "If 
from  the  evidence  you  believe  the  defendant 
killed  Jose  Perrls,  but  further  believe  at  the 
time  of  so  doing  the  deceased  had  made  an 
attack  upon  him,  which  from  the  manner  and 
character  of  it  and  the  relative  strength  of 
the  parties  and  the  defendant's  knowledge  of 
the  character  and  disposition  of  the  deceased. 
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cansed  him  to  have  a  reasonable  expectation 
or  fear  of  death  or  seriouB  bodily  injury,  and 
that,  acting  under  such  fear,  he  killed  de- 
ceased, you  should  acquit  him."  In  this  case 
the  evidence  showed  considerable  familiarity 
between  the  parties;  that  deceased  was  at 
the  time  quite  drunk,  and,  generally,  such  a 
state  of  affairs  as  made  the  giving  of  such 
charge  appropriate,  and  same  can  in  no  sense 
be  said  to  be  harmful.  We  think,  in  view  of 
all  the  facts,  that  the  charge  of  the  court  on 
self-defense  was  sufficient  There  are  no  bills 
of  exception  in  the  record,  and  the  only  mat- 
ter complained  of  is  the  court's  charge.  We 
think,  in  view  of  all  the  facts,  whidi  we 
have  carefully  examined,  that  appellant's  ob- 
jections to  the  charge  on  self-defense,  consid- 
ered as  a  whole,  are  not  substantial.  That 
it  was  subject  to  some  verbal  criticisms  may 
be  conceded ;  but  these  were  not  of  a  serious 
character,  or  such  as,  In  our  judgment,  could 
possibly  have  influenced  the  result  of  the 
trial. 

5.  The  evidence  seems  well  to  sustain  the 
verdict,  and  on  the  entire  record  we  think 
appellant  is  without  just  cause  of  complaint. 

The  judgment  is  affirmed. 


WILSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 
1910.) 

1.  CxniiKAL  Law   (|  404*)— Demonstbativb 
Evidence. 

In  a  trial  for  theft  of  a  buggy  axle,  buggy 
spring,  ax,  and  ax  handle,  where  accused  claimed 
that  the  articles  in  bis  possession  did  not  con- 
form to  the  description  given  by  a  witness,  and 
the  state  bad  exhibited  part  of  the  property  to 
the  jury,  accused  was  entitled  to  have  the  wit- 
ness bring  the  axle  and  springs  into  court  for 
comparison  by  the  jury  with  those  described. 

[ESd.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  i  891 ;  Dec.  Dig.  |  404.*] 

2.  Labcknt  (I  26*)— Defenses. 

In  a  trial  for  theft,  accused  was  entitled  to 
prove  that  the  property  did  not  belong  to  the 
prosecuting  witness  and  was  not  in  his  posses- 
sion at  the  time  of  the  alleged  taking,  but  was 
in  the  possession  of  and  was  owned  by  another. 
[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  <  54 ;   Dec  Dig.  i  26.*] 

Appeal  from  Angelina  County  Court;  J. 
T.  Maroney,  Jadge. 

John  F.  Wilson  was  convicted  of  theft, 
and  appeals.    Reversed  and  remanded. 

W.  J.  Townsend,  Jr.,  for  appellant  John 
A.  Mobley,  Asst  Atty.  Gen.,  toe  the  State. 

McGOKD,  J.  This  la  an  appeal  from  a 
conviction  for  petty  theft,  with  a  punish- 
ment of  fSO  fine  atfd  24  hours  In  the  county 
Jail. 

The  indictment  charged  the  theft  of  a 
buggy  axle^  of  the  value  of  50  cents,  one  bug- 
gy spring,  of  the  value  of  $1,  and  one  ax  and 
ax  handle,  of  the  value  of  50  cents.  It  may 
be  stated  that  appellant  claimed  that  he  pur- 


chased this  property  from  one  Cook  some 
two  years  before  the  trial.  He  also  proved 
by  the  witness  Cook  that  be  sold  to  the  de- 
fendant a  wagon  that  had  a  buggy  spring 
and  buggy  axle  like  the  one  in  controversy. 
It  may  be  further  stated  that  there  was  a 
sharp  controversy  in  the  testimony  as  to 
whether  the  property  found  in  the  posses- 
sion of  appellant  was  the  property  of  the 
prosecuting  witness  or  not  The  prosecut- 
ing witness,  Fcank  Schverak,  was  upon  the 
witness  stand,  and  brought  into  court  an  ax 
and  ax  handle,  and  exhibited  them  before 
the  jury,  and  claimed  that  this  was  bis  ax 
and  handle,  and  that  the  same  was  taken 
from  him  the  same  time  that  the  buggy 
springs  and  the  axle  were  taken  from  him; 
that  the  witness  in  the  presence  of  the  jury 
examined  the  said  ax  and  handle,  and  said 
that  it  was  his  property.  The  witness  then 
described  the  buggy  springs  and  axle.  The 
appellant  contended  that  the  buggy  springs 
and  axle  that  were  in  his  possession,  and 
which  he  was  charged  with  stealing,  did  not 
suit  the  springs  and  axle  described  by  th» 
witness,  and  asked  the  court  to  require  the 
witness,  in  view  of  the  fact  that  the  witness 
bad  exhibited  the  ax  and  handle,  to  bring 
said  axle  and  buggy  spring  Into  court,  that 
the  jury  might  see  that  they  did  not  fill  the 
description  that  the  witness  gave  of  those 
lost  by  him,  and  that  they  would  corroborate 
appellant's  theory  that  it  was  his  property, 
and  Impeach  the  state's  witness,  and  as 
showing  that  the  state's  witness  was  mis- 
taken in  bis  description  of  the  property. 
The  county  attorney  objected  to  the  intro- 
duction of  said  springs  and  axle  In  evidence, 
and  objected  to  making  profert  of  same  to 
the  jury,  which  objections  were  sustained 
by  the  court,  and  the  appellant  was  not  per- 
mitted to  offer  in  evidence  the  said  springs. 
We  think,  under  the  peculiar  circumstan- 
ces of  this  case,  that  this  testimony  was 
clearly  admissible  for  the  purpose  of  im- 
peaching the  state's  witness;  that  if  the 
springs  were  of  the  description  that  the 
state's  witness  bad  given  it  would  have 
strengthened  the  state's  case,  and  if  they 
were  not  then  appellant  was  entitled  to  such 
testimony,  not  only  to  show  his  Innocence, 
but  to  show  that  the  property  that  was ' 
claimed  to  have  been  stolen  by  the  appel- 
lant was  not  the  property  found  in  the  pos- 
session of  appellant  Ii.  view  of  the  in- 
sistence of  the  appellant  that  he  had  acquir- 
ed this  property  innocently  and  lawfully, 
and  In  view  of  his  insistence  that  the  prop- 
erty he  acquired  was  not  the  property  of 
the  state's  witness,  and  did  not  suit  the  de- 
scription of  the  property  that  the  state's  wit- 
ness claimed  was  lost  the  court  should  have 
permitted  this  testimony  to  go  before  the 
jury.  The  state  bad  exhibited  before  the 
Jury  part  of  the  property.  Most  certainly 
the  court  ought  to  have  allowed  this  testi- 
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mony.     It  would  have  thrown  lig^t  upon 

th^  transaction,  and  have  enabled  the  Jury 
to  have  reached  a  correct  conclnslon  In  re- 
gard to  the  matter,  In  view  of  the  fact  that 
the  appellant  was  arrested  for  having  tbla 
property  and  being  found  In  the  possession 
of  same  some  years  after  the  state's  witness 
claims  to  have  lost  it. 

Bill  of  exceptions  No.  2  was  to  the  action 
of  the  court  In  not  allowing  the  defendant 
to  prove  by  the  state's  witness,  Frank 
Schverak,  while  he  was  on  the  stand,  that 
he  was  not  the  owner  of  the  property  at  the 
time  of  the  alleged  theft;  that  said  proi)erty 
belonged  to  one  Rudolf  Roszler  at  the  time 
of  the  alleged  theft,  and  that  if  defendant 
became  the  owner  of  any  of  the  property  it 
was  since  the  alleged  theft,  and  that  if  he 
had  been  permitted  to  do  so  he  could  have 
proved  that  the  property  described  in  the 
indictment  was  on  a  place  that  belonged  to 
one  Rudolf  Roszler,  and  that  said  Rudolf 
Roszler  had  purchased  it  from  one  Julius 
Henning  prior  to  the  time  of  the  alleged 
theft,  and  that  said  Roszler  is  now  living  in 
the  state  of  California  and  had  made  no  dis- 
position of  said  property;  that  he  (Roszler) 
owned  the  property,  and  not  the  defendant 
This  testimony  was  objected  to.  We  think 
that  the  appellant  was  entitled  to  prove  this 
fact,  if  it  was  a  fact,  and  if  the  property 
did  not  belong  to  the  prosecuting  witness 
the  appellant  conld  not  be  charged  with 
theft  of  property  from  him  without  his  con- 
sent, nnless  he  had  possession  at  the  time 
of  taking. 

For  the  errors  indicated,  the  Judgment 
Is  roversed,  and  the  cause  is  remanded. 


FBENBY  v.  STATa 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 
1910.) 

1.  FOBOEKT  (I  34*)— iNDICniXNT  AMD  INFOB- 
MATION— VaBIANCB. 

Where  an  indictment  for  forgery  under- 
takes to  set  out  the  forged  instrument  accord- 
ing to  Its  tenor  or  in  htec  verba,  the  proof  must 
show  the  instniment  exactly  as  alleged,  and 
where  the  check  introduced  in  evidence  as  the 
forged  instrument  was  different  from  the  check 
described  in  the  indictment  as  to  the  names  of 
the  parties,  the  bank  on  which  it  was  drawn, 
the  manner  of  stating  the  amount  for  which  it 
was  drawn,  and  some  things  alleged  to  be  on  the 
check  did  not  appear  on  the  check  produced  in 
evidence,  ttiere  was  a  fatal  variance  between 
the  indictment  and  proof. 

[B!d.    Note.— For   other   cases,    see    Forgery, 
Cent  Dig.  {I  89-102;   Defe  Dig.  i  34.*] 

2,  FoBOEBT  (I  48*^ — ^Tbiad— Instructions. 

In  a  prosecution  for  passing  a  forged  in- 
stniment, an  instruction  requiring  defendant's 
conviction  if  the  instrument  was  forged,  and 
if  the  defendant  "did  knowingly  pass  said  in- 
strument as  trae,"  was  faulty,  in  that  it  failed 
to  require  that  defendant  must  have  known  that 
the  instrument  was  forged  at  the  time  he  passed 
it,  in  order  to  render  him  guilty. 

[Ed.    Note. — For    other    cases,    see    Forgery, 
Cent  Dig.  SI  124-128;   Dec.  Dig.  «  48.«] 


3.  FoiOEBT  <|  16*)— BUuxhtb  ov  Oitbitb 
Intent. 

In  a  prosecution  for  passing  a  forged  in- 
strument the  proof  must  show  that  defendant 
knew,  at  the  time  he  passed  the  inatniment, 
that  it  was  forged. 

[E>d.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  t  6;  Dec.  Dig.  {  la*] 

4.  FOBGKBT  (I  48*)— TBIAI/— INSTBUCTIONS. 

In  a  prosecution  for  passing  a  fOnied  in- 
strument,  where  the  count  in  the  indictment 
upon  which  the  conviction  was  predicated  al- 
leged that  the  party  whose  act  the  instrument 
on  its  face  purported  to  l>e  was  a  fictitious  per^ 
son,  the  jury  should  have  been  instructed  on 
this  averment. 

[Bid.  Note.— For  other  cases,  see  Foigety, 
Cent  Dig.  «f  124-128;  Dec.  Dig.  |  4&*J 

5.  FOBOEBT  (J  48*>— TBIAI/— iNSTBUOnONS. 

In  a  prosecution  for  passing  a  forged  in- 
strument the  court  should  instruct  that  in 
order  for  defendant  to  he  convicted,  he  must 
have  done  so  with  intent  to  defraud. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  (  125;    Dec.  Dig.  i  4a*] 

Appeal  fPMn  District  Court,  Potter  Ooon- 
ty;    J.  N.  Browning,  Judge. 

William  H.  Feeney,  alias  William  H.  Fitz- 
gerald, was  convicted  of  passing  a  torg&i  in- 
strument and  appeals.  Reversed  and  re- 
manded. 

Robertson  &  Robertson,  for  appelant. 
John  A.  Mobley,  Asst  Atty.  Om.,  and  Henry 
S.  Bishop,  Dist  Atty..  for  the  State. 

DAVIDSON,  P.  J.  An  indictment  was  pre- 
ferred against  appellant  containing  eight 
count!.,  charging  forgery  and  passing  a  forg- 
ed instrument  It  is  unnecessary  to  discuss 
any  of  thee,  exc^t  the  seventh.  It  was  up- 
on this  count  the  conviction  was  predicated 
and  the  verdict  of  the  jury  returned. 

The  seventh  count  charged  appellant  with 
passing  as  true  the  following  instrument 
which  purported  to  be  the  act  of  another,  to 
wit:  "R.  C.  Cameron  &  Son,  per  R.  C.  C, 
Prest  &  Troas.,  and  was  of  the  tenor  fol- 
lowing, to  wit:  'Waco,  Texas,  July  3l8t 
1908,  No.  614.  The  Provident  National  Bank 
of  Waco,  Texas:  Pay  to  William  H.  Feeny 
or  bearer  $476.00  Four  Hundred  Seventy- 
Five  Dollars.  Not  over  Five  Hundred  $500$ 
Wm.  Mann  Co.,  Philadelphia.  R.  C.  Camer- 
on &  Son,  per  R.  G.  C,  Prest  &  Trees.' ;  the 
said  word  'Prest'  in  said  instrument  t>eing  in- 
tended for  the  word  'Prest'  as  an  abbrevia- 
tion for  the  word  'President'  and  the  said 
word  Treas'  in  said  instrumrait  being  in- 
tended for  the  word  'Treasurer,'  and  the  said 
words  'Wm.  Mann  Co.,  Philfidelphia,'  being 
printed  in  the  lower  left-hand  corner  of  the 
said  instrument,  and  the  said  instrument 
when  it  was  so  passed  aft  aforesaid,  had,  on 
the  back  thereof,  a  certain  false  writing, 
which  had  theretofore  l>een  unlawfully  and 
willfully  made,  without  lawful  authority  and 
with  intent  to  injure  and  defraud  by  some 
person  to  the  said  grand  jury  unknown, 
which  was  of  the  tenor  following,  to  wit :    'In 


*Por  other  eaaea  aae  same  topic  and  ■action  NUMBER  Is  Dae.  *  Am.  Diss.  U07  to  data,  *  Reportar  Indaxaa 


Digitized  by  VjOOQIC 


Tex.) 


FEENEY  ▼.  STATE. 


945 


payment  in  foil  tor  Berrlces  rendered  R.  O. 
C'  and  also  at  ttaat  time  said  instrument 
on  its  back  had  an  Indorsement  of  the  tenor 
following,  to  wit:  'Wam.  H.  Feeny'— the 
said  word  'Wam.'  in  said  instrument  being  In- 
tended as  the  abbreviation  for  the  word  'Wil- 
liam'; tlie  said  'R.  C.  Cameron  &  Son,  pee 
R.  C.  C,  Preet  &  Treas,'  whose  act  the  said 
face  of  said  Instrument  purported  to  be,  be- 
ing a  fictitious  person ;  and  the  said  William 
H.  Feeny,  alias  William  H.  Fitzgerald,  did 
then  and  there  well  know  that  the  said  in- 
strument was  false  and  forged  when  he  at- 
tempted to>  pass  said  Instrument  and  when 
be  did  pass  said  instrument  as  true,  as  afore- 
said, against  the  peace  and  dignity  of  the 
state." 

The  instrument  offered  in  evidence  is  as 
follows : 

Waco,  Texas,  July  31,  1908. 
No.  614 

The  Providence  National  Bank  of  Waco. 
Pay  to  Wm.  H.  Feeney  or  bearer  $475.00 

Four  Hundred  and  seventy-five Dollars. 

B.  C.  Cameron  &  Sons, 

Per  R.  C.  C,  Pres.  &  Treaa. 

And  it  was  indorsed  on  the  back  as  fol- 
lows: 
In  pajrment  in  full  for  services  rendered. 

B.  ac. 

Warn.  H.  Feeney. 

Among  other  contentions  appellant  urges 
a  variance  between  the  Instrument  declared 
upon  and  that  Introduced  in  evidence  in  sev- 
eral respects,  and,  therefore,  the  verdict  of 
the  Jury  is  contrary  to  law  and  the  evidence, 
in  that  the  instrument  ofFered  in  evidence 
does  not  support  the  allegations  of  the  in- 
dictment We  are  of  opinion  that  this  con- 
tention is  correct.  The  Instrument  declared 
upon  was  drawn  upon  the  Provident  Nation- 
al Bank  of  Waco,  Texas ;  that  introduced  in 
evidence  was  drawn  on  the  Providence  Na- 
tional Bank  of  Waco.  The  check  set  out  in 
the  Indictment  sets  out  the  name  of  William 
H.  Feeny  as  follows:  "William  H.  Feeny;" 
the  check  Introduced  in  evidence  sets  out  the 
name,  "Wm.  H.  Feeney."  In  the  check  set  out 
In  the  indictment  appear  the  words  "Four 
Hundred  Seventy-Five  Dollars" ;  whereas  in 
the  check  in  evidence  it  is  written  "Four  Hun- 
dred and  seventy-five  Dollara"  The  check 
set  out  in  the  indictment  contained  the  words: 
"Not  over  Five  Hundred  $500|  Wm.  Mann  Co., 
Philadelphia."  These  words  do  not  appear 
in  the  check  in  evidence.  In  the  indictment  it 
appears  that  in  the  face  of  the  check  the 
words  "R.  C.  Cameron  &  Son,  per  R.  C  C, 
Prest  te  Treas."  are  used.  In  the  check  in- 
troduced in  evidence  the  words  thus  appear: 
"R.  C.  Cameron  &  Sons,  Per  R.  C.  C  Pres. 
A  Treas."  The  indictment  alleges  the  in- 
dorsement on  the  back  of  the  cbedc  to  be 
"Wam.  H.  Feeny."  It  appears  in  the  dieck 
introduced  tn  evidence  as  follows:  "Warn. 
H.  Feeney." 

TbvB  it  will  be  seen  thore  are  distinct  vari- 
flnces  in  regard  to  these  matters  between  the 
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check  declared  upon  and  that  offered  in  evi- 
dence. It  seems  to  be  held,  almost,  if  not 
quite,  universally,  that  where  an  Indictment 
undertakes  to  set  out  a  forged  instrument  ac- 
cording to  its  tenor,  or  in  heec  verba,  the 
strictest  proof  is  required,  and  this  must  be 
furnished  by  exact  copy.  This  has  been  de- 
clared, not  only  in  this  state,  but  all  the  other 
states,  practically,  at  least  Baker  v.  State, 
14  Tex.  App.  332;  Edgerton  v.  State,  70  S. 
W.  90;  Shipman  v.  Fulcrod,  42  Tex.  248. 
The  tenor  of  an  instrument  means  or  im- 
ports an  exact  copy,  and  the  proof  must  com- 
ply with  it  literally.  Roberts  v.  State,  2  Tex. 
App.  4 ;  Coulson  v.  State,  16  Tex.  App.  189 ; 
Thomas  v.  State,  18  Tex.  App.  213 ;  Smith  v. 
State,  18  Tex.  App.  899 ;  Moore  v.  State,  20 
Tex.  App.  233. 

Where  the  indictment  sets  out  a  written 
instrument  by  Its  tenor,  the  proof  must  con- 
form thereto  with  almost  minutest  precision. 
1  Blsh.  Crlm.  Proc.  (1st  Ed.)  488;  1  Wharton, 
Crlm.  Law  (8tb  Ed.)  737;  Ex  parte  Rogers, 
10  Tex.  App.  655,  38  Am.  Rep.  654.  One  of 
the  most  recent  cases  by  this  court  is  the 
case  of  Flschl  v.  State,  54  Tex.  Cr.  R.  55,  111 
S.  W.  410.  See,  also,  Warrington  v.  State,  1 
Tex.  App.  168 ;  Robinson  v.  State,  35  Tex.  Cr. 
R.  54,  43  S.  W.  526,  60  Am.  St  Rep.  20; 
Hanks  v.  State,  64  S.  W.  587;  Murphy  v. 
State,  6  Tex.  App.  554;  Overly  v.  State,  34 
Tex.  Cr.  R.  500,  31  S.  W.  377 ;  Potter  v.  State, 
9  Tex.  App.  55 ;  Webb  v.  State,  39  Tex.  Cr. 
B.  534.  47  S.  W.  356 ;  19  Cyc.  1400  et  seq. 

Applying  the  law  to  the  case,  the  court 
thus  instructed  the  Jury :  "You  are  further 
instructed  that  if  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  in- 
strument set  out  tn  the  seventh  count  of  the 
indictment  was  forged  as  that  offense  is  de- 
fined in  the  first  paragraph  of  this  charge, 
and  you  further  believe  beyond  a  reasonable 
doubt  that  the  defendant,  in  the  county  of 
Potter  and  state  of  Texas,  on  or  about  the 
31st  day  of  July,  1908,  as  alleged  in  said 
seventh  count,  did  knowingly  pass  said  in- 
strument as  true  to  the  First  National  Bank 
of  AmariUo,  through  and  by  the  said  Charles 
J.  F.  Lowndes,  and  that  he  was  then  and 
there  the  cashier  and  agent  of  the  said  bank^^ 
as  alleged  in  the  indictment  then  you  will 
find  him  guilty  as  charged  in  said  seventh 
count,  and  assess  his  punishment  at  confine- 
ment in  the  penitentiary  for  a  term  of  years 
not  lees  than  two  nor  more  than  five  years." 

Objection  Is  urged  to  this  charge,  because 
it  fails  to  Instruct  the  Jury  that  appellant 
knew  that  the  instrument  was  forged  at  the 
time  he  passed  it  This  criticism  is  correct 
The  instrument  might  have  been  forged,  and 
appellant  passed  It  as  true,  believing  that  it 
was  true.  In  order  to  convict  appellant  for 
passing  a  forged  Instrument  for  the  purpose 
of  defrauding,  he  must  knowingly  do  so ;  that 
is,  he  must  know  at  the  time  he  passed  the 
instrument  that  it  was  a  forgery,  in  order 
to  constitute  him  guilty  of  the  crime  of  pass- 
ing a  forged  instrument   Henderson  v.  State, 
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14  Tex.  500;  Thnrmond  v.  State,  25  Tex. 
App.  371,  8  S.  W.  473 :  United  States  v.  Kel- 
sejr  (D.  O.)  42  Fed.  889 ;  Johnson  t.  State,  9 
Tex.  App.  252;  Maynard  t.  State,  39  S.  W. 
667 ;  Bishop,  New  Crim.  Law,  {  605 ;  Walker 
T.  State,  127  Oa.  48,  56  S.  a  118,  8  L.  R.  A. 
(N.  S.)  1175,  119  Am.  St.  Rep.  819;  19  Cyc. 
1388.  It  l8  therefore  necessary,  in  order  to 
sustain  this  conviction,  to  show,  at  the  time 
that  he  passed  It,  that  he  knew  it  was  a  for- 
gery. This  Is  one  of  the  serious  questions  in 
the  case  arising  under  the  evidence,  which 
should  have  been  submitted  to  the  Jury  by 
appropriate  Instmctions.  It  is  so  alleged  In 
the  indictment,  and  is  made  an  issue  in  the 
case  both  by  the  averments  in  the  Indictment 
and  under  the  statute. 

2.  It  will  be  noticed  that  the  count  in  the 
Indictment,  under  which  this  conviction  is 
predicated,  alleges  that  R.  C.  Cameron  &  Son 
was  a  fictitious  person.  This  Issue  was  not 
submitted  to  the  Jury,  and  exception  was 
taken  to  the  charge  on  account  of  this  omis- 
sion. Having  charged  that  R.  O.  Cameron  & 
Son  was  a  fictitious  person  or  firm,  it  appears 
to  us  the  Jury  should  have  received  an  ap- 
propriate instruction  upon  this  averment 
Davis  V.  State,  84  Tex.  Or.  R.  117,  29  S.  W. 
478;  Hotter  v.  State,  84  Tex.  Cr.  R.  362,  30 
S.  W.  783,  53  Am.  St  Rep^  716;  Ham  t. 
State,  4  Tex.  App.  645. 

3.  It  will  be  noticed  that  the  Charge  of 
the  court  as  copied  above  falls  to  Instruct  the 
Jury  that  In  order  to  convict  appellant  he 
must  have  passed  the  instrument  with  intent 
to  defraud.  This  should  have  been  embodied 
in  the  charge  given  the  Jury  when  the  court 
applied  the  law  to  the  facts.  Thurmond  v. 
State,  25  Tex.  App.  871,  8  S.  W.  473. 

There  are  other  questions  in  the  case,  more 
or  less  of  a  serious  Import  which  are  not  dis- 
cussed. They  may  not  arise  upon  another 
trial. 

For  the  errors  pointed  out  the  Judgmoit 
is  reversed,  and  the  cause  is  remanded. 


CUI>P  r.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 
1910.) 

1.  ASSAXn.T  AND  BaTTEBT  a  96*)— AOGBA VAT- 
ED  Assault— SEur-DEFENSE— Instructions. 

Where,  on  a  trial  for  aggravated  assault, 
there  was  evidence  that  prosecutor  threatened 
accused,  who  cat  prosecutor  with  a  knife,  and 
that  prosecutor  then  retreated,  followed  by  ac- 
cused to  keep  prosecutor  from  shooting  him,  the 
failure  to  charge  that  accused  had  the  right  to 
continue  bis  self-defense  as  long  as  the  danger 
appeared  to  him,  and  that  accused  could  follow 
prosecutor,  provided  it  was  necessary,  was  re- 
versible error. 

[EM.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  I  144 ;   Dec.  Dig.  i  06.*] 

2.  Assault  and  Battery  (8  96*)— Aqgravat- 
ED  Assault — Self-Defense— instructions. 

Where,  on  a  trial  for  aggravated  assault, 
the  Issue  of  provoking  a  difficulty  was  not  rais- 


ed by  the  evidence,  a  charge  limiting  accused's 
right  of  self-defense,  by  charging  on  provoking 
a  difficulty,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  «  144;   Dec  Dig.  i  90.*] 

Appeal  from  Comanche  County  Conrt;  J. 
M.  Rieger,  Judge. 

Henry  Culp  was  convicted  of  aggravated 
assault  and  be  appeals.  Reversed  and  re- 
manded. 

Geo.  B.  Smith,  for  appellant  John  A. 
Mobley,  Asst  At^.  Ota.,  tor  the  Stateu 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  aggravated  assault  upon  one  Mnrl  Al- 
snp  by  cutting  him  with  a  knife.  Inflicting 
thereby  serious  bodily  injury.  The  Jury 
found  him  guilty  of  simple  assault  and  bat- 
tery, assessing  his  punisbment  at  a  fine  of 
$25. 

Murl  Alsup,  the  alleged  assaulted  party, 
testified  that  on  Sunday,  the  IStfa  of  Decem- 
ber, 1908,  he  saw  appellant  and  spoke  to 
him,  and  asked  him  why  he  did  not  turn 
him  in,  as  he  was  drunk;  that  appellant  re- 
plied that  he  was  no  officer,  that  he  had  not 
been  sworn  in.  Alsnp  had  a  bolt  in  his  hand 
at  the  time,  and  punched  appellant  in  the 
stomach  with  it  two  or  three  times.  Alsup 
said  this  was  'done  in  a  good-humored  way, 
and  in  fact  he  was  not  drunk,  but  had  bad 
two  or  three  drinks.  The  parties  separated. 
The  second  time  the  'witness  met  ai^ellant 
was  in  front  of  Butler's  barber  shop.  Wit- 
ness was  sitting  on  the  edge  of  the  side- 
walk whittling  on  a  piece  of  pine  when  ap- 
pellant came  from  around  the  barber  shop. 
Witness  had  been  talking  to  some  parties 
who  were  with  him'  about  what  he  had  said 
to  appellant  in  regard  to  him  (witness) 
having  been  at  a  certain  house  one  night 
He  says:  "I  had  Just  told  the  boys  who 
were  sitting  on  the  sidewalk  with  me — that 
is,  Jokkle  Burks  and  George  G.  Jones — that 
I  had  called  Henry  Culp  a  son  of  a  bitch 
thore  in  town  on  a  previous  occasion,  and 
that  he  took  it  About  this  time  Culp  walk- 
ed up,  and  I  thought  that  he  had  probably 
heard  what  I  bad  stated;  so  I,  after  having 
shut  up  my  knife  and  put  it  in  my  ixxiket 
got  up,  and  walked  up  to  Gulp,  and  said: 
'Henry,  you  know  I  cursed  you  for  a  son  of 
a  bitch,  if  yon  said  I  was  cot  at  that  boase 
that  night  didn't  I?*  And  Culp  said  that  it 
was  not  him."  Witness  further  testified:  "I 
took  Culp  by  the  lapel  of  the  coat  when  I 
first  walked  up  to  bim,  but  I  never  attempt- 
ed to  strike  him  at  all.  At  this  Juncture  Jim 
Alsnp  came  up.  Gulp  stooped  down  and 
got  a  piece  of  an  old  buggy  and  bit  me  with 
it  across  the  arm."  Jim  Alsu'p  interfered 
at  this  point,  and  took  hold  of  the  witness. 
Appellant  stepped  back.  Jerked  his  knife, 
and,  as  the  witness  Jerked  away  from  his 
brother,  appellant  came  within  reach  and 
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cat  him  In  the  back  Just  over  the  right  kid- 
ney, and  cat  at  him  the  second  time  as  wit- 
ness was  going  away;  that  attempt  to  cut 
him  made  a  hole  in  his  coat,  but  did  not 
touch  his  person.  This  witness  denied  hav- 
ing his  knife  In  his  hand  during  the  difficul- 
ty, and  stated  he  made  no  effort  to  strike  ap- 
pellant, bat  took  hold  of  the  lapel  of  his 
coat. 

The  witness  Ward  testified  that  he  was 
standing  away  some  distance  when  he  saw 
Marl  Alsup  approach  defendant  He  says, 
when  he  and  Jim  Alsup  got  to  where  they 
were,  Jim  Alsup  got  between  Murl  Alsup  and 
appellant,  and  pushed  Murl  Alsup  back; 
that  appellant  stooped  down,  and  picked  up 
a  piece  of  a  buggy  spoke,  and  struck  Murl 
Alsup  with  it;  that  Gulp  then  threw  down 
the  stick,  and  Jerked  out  his  knife,  and  cut 
Murl  Alsup  with  it,  and  struck  at  him 
again,  and  followed  him  12  or  U  feet,  as 
Marl  Alsup  went  away.  Jim  Alsup  testi- 
fied that,  when  his  brother  approached  ap- 
pellant In  front  of  Butler's  barber  shop. 
Ward  and  himself  were  standing  a  little  dis- 
tance away,  and  went  to  where  they  were; 
that  Murl  took  hold  of  the  lapel  of  appel- 
lant's coat  with  his  left  hand,  but  he  did 
not  see  him  make  any  attempt  to  strike  ap- 
pellant; did  not  see  a  knife  In  Miirl  Alsup's 
band;  that  he  caught  his  brother,  and  push- 
ed bim  back,  and  got  between  the  parties. 
He  describes  the  remainder  of  the  trouble 
about  as  did  Ward.  The  attending  physi- 
cian described  the  wound  as  being  about 
three-quarters  of  an  inch  deep  and  three 
or  four  Inches  in  length.  He  stated  It  might 
have  become  a  serious  wound,  had '  infec- 
tion occurred. 

Jokkle  Burks  testified  he  was  sitting  on 
the  edge  of  <tbe  sidewalk,  In  company  with 
two  or  three  other  parties,  when  Murl  Al- 
sup came  up  and  engaged  In  a  conversation 
with  Jones  and  himself.  He  says:  "Murl  Al- 
sap  told  me  and  Mr.  O.  G.  Jones  that  he  had 
tried  to  get  Henry  Gulp  to  turn  him  In  for 
being  drunk,  and  that  Gulp  stated  that  he 
was  no  officer,  and  that  he  had  called  th9 
defendant.  Gulp,  a  son  of  a  bitch  some  time 
b^ore  that,  and  Gulp  would  not  resent  It, 
and  that  be  had  something  else  to  tell  Gulp, 
when  about  this  time  Gulp  came  up.  I  did 
not  notice  where  he  came  from.  Murl  had 
been  whittling  on  something  while  he  was 
sitting  on  the  porch,  but  I  did  not  see  the 
knife  after  he  got  up  off  of  the  porch.  Gulp 
said  something  to  Jones,  who  was  sitting  to 
my  left,  next  to  the  east  gallery,  and,  when 
Gulp  stopped,  Murl  Alsup  got  up  from  the 
porch  and  approached  Gulp,  and  said  to  him: 
'I  have  been  telling  these  boys  about  the 
time  I  cursed  you  for  a  son  of  a  bitch.' 
Henry  says:  'Murl,  do  you  want  trouble 
ont  of  this?  I  have  treated  yon  nice,  and 
you  had  bett«:  go  on  and  leave  me  alone.' 
Be  (Murl)  did  not  call  Henry  (appellant)  a 
■on  of  a  bitch,  but  told  him  he  had  called 


blm  a  son  of  a  bitch  at  a  prior  time:  that 
is,  if  he  said  that  be  was  at  a  certain  house. 
Gulp  said  that  he  guessed  that  it  was  not 
him,  and  that  he  must  be  mistaken,  and  that 
he  did  not  remember  of  him  ever  calling  him 
that  I  did  not  see  a  knife  in  Murl's  hand 
while  be  was  approaching  Gulp,  for  I  was 
not  In  a  position  to  have  seen  one  if  Murl 
bad  one  In  his  right  hand.  Murl  made  some 
kind  of  gesture  at  Gulp;  but  I  won't  be 
sure,  because  I  was  not  In  a  position  to  see 
his  right  band.  Jim  Alsup  came  up  and  In- 
terfered, and  Henry  Gulp  stooped  down, 
got  an  old  buggy  spoke,  and  stepped  back  to 
Murl,  and  struck  Murl  witb  the  stick."  The 
witness  says  they  separated,  and  appellant 
stepped  back  and  pulled  his  knife  out  and 
said,  "Ood  damn  you,  I  have  been  run  over 
as  long  as  I  am  going  to,"  and  that  as  Murl. 
jerked  loose  from  Jim  Alsup,  appellant  cut 
him  across  the  back,  and  Murl  went  around 
the  barber  shop  to  the  west,  appellant  fol- 
lowing him  until  be  got  about  half  way 
around. 

Jones  testified  as  to  the  position  of  the 
parties  on  the  sidewalk  at  the  time  appel- 
lant approached.  Murl  Alsup  had  stated 
that  about  the  time  appellant  approached 
him  that  he  bad  called  appellant  a  son  of  a 
bltcb,  and  that  appellant  had  not  resented 
It  Appellant  asked  the  witness  Jones  If  he 
had  sold  the  mule.  It  seems  they  had  had 
some  discussion  about  a  mule  trade.  Wit- 
ness told  him  that  he  bad,  and  appellant 
said,  "Well,  I  am  too  late,"  and  witness 
said,  "Yes,  you  have  waited  a  little  too  long." 
Witness  says  he  and  defendant  had  been  on 
a  trade,  and  appellant  wanted  to  borrow 
the  mule  to  haul  some  wood  if  he  bad  not 
sold  it  He  describes  the  difficulty  about  as 
did  the  other  witnesses,  and  In  regard  to 
the  beginning  of  the  difficulty  he  stated  that 
Alsup,  the  alleged  assaulted  party,  got  up  oil 
the  porch,  and  went  to  where  appellant  was, 
stopping  right  In  frcmt  of  him.  As  he  did  so 
he  remarked:  "I  hare  Just  been  telling  these 
men  that  I  called  you  a  son  of  a  bitch,  and 
that  you  took  It"  He  then  caught  appel- 
lant by  the  lapd  of  the  coat  and  this  wit- 
ness says  It  was  his  best  impression  that 
Murl  had  his  right  hand  drawn  back,  and 
from  bis  position  he  could  not  see  whether 
he  had  anything  in  his  right  hand  or  not 
because  bis  right  hand  and  side  were  op- 
posite from  where  he  was;  that  Jim  Alsup 
came  up  and  got  hold  of  Murl,  and  tried  to 
separate  the  parties. 

Hill  testified.  In  regard  to  the  first  meeting 
between  the  parties,  that  they  were  standing 
in  front  of  Dr.  Daniel's  store,  and  Murl  Al- 
sup called  for  the  defendant  to  come  to  him, 
and  that  he  and  appellant  walked  over  to 
where  Murl  Alsup  was,  or  near  where  he 
was;  that  appellant  and  Murl  Alsup  were 
talking  while  the  witness  was  talking  to 
other  parties.  Witness  said  be  was  not  pay- 
ing sufficient  attention  to  understand  what 
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they  were  talking  about,  but  he  aaw  MnrI 
AlBup  punching  appellant  in  the  stomach 
with  Bomethlng,  and  heard  blm  say,  "God 
damn  you,  why  don't  you  turn  me  In  for  be- 
ing drunk,"  and  appellant  replied,  ''Xou  are 
all  right,  Murl,"  and  Just  then  Lewis  Wells 
spoke  up  and  said,  "No,  Murl;  llenry  Is  not 
an  officer."  Then  appellant  turned  and  walk- 
ed away,  and  went  up  to  witness'  residence 
with  blm. 

Appellant  testified  In  regard  to  the  first 
meeting  that  occurred  between  himself  and 
Murl  Alsup;  that,  when  Alsup  came  up  and 
called  him  aside,  be  said  be  did  not  think 
of  any  trouble,  as  they  had  been  getting 
along  all  right  as  far  as  he  knew;  but,  when 
he  got  to  where  Murl  Alsup  was,  Murl  said, 
"I  am  as  drunk  as  bell,  and  now,  by  Ood, 
you  turn  me  In,  if  you  think  you  can,'  and 
you  are  an  officer,  by  God,  turn  me  In,"  and 
during  this  time  he  was  punching  blm  with 
an  iron  bolt  Appellant  remarked:  "No;  I 
can't  turn  you  in.  I  am  no  officer."  He 
said:  "Well,  you  were  elected  constable; 
turn  me  In,  by  God."  And  appellant  remark- 
ed, "If  I  was  elected,  I  did  not  qualify." 
Just  at  this  point  Lewis  Wells  spoke  up  and 
said,  "No,  Mnrl;  Henry  Is  not  an  officer." 
Appellant  said  he  turned  around  and  left 
bim,  and  went  up  home  with  Mr.  HUI.  In 
regard  to  the  second  meeting,  he  said:  "I 
saw  Mr.  Jones  sitting  down  on  the  edge  of 
the  gallery  next  to  me,  and  when  I  walked 
up  I  noticed  some  other  parties  sitting  on 
the  same  porch  on  the  west  of  blm.  I  saw 
Mnrl  Alsup  there.  He  got  up  and  started 
towards  me.  I  just  walked  up  to  the  corner 
of  the  gallery,  and  asked  Mr.  Jones  if  he  had 
traded  ihe  mule  yet,  and  he  said  that  he 
bad,  when  Murl  Alsup  got  up  and  came  right 
np  to  me,  with  his  hands  banging  down  by 
his  side,  and  with  his  knife  open  In  bis  right 
band,  with  only  the  blade  showing,  and  be 
said  to  me,  'I  have  been  telling  these  fel- 
lows that  I  cursed  you  for  every  Ood  damn 
son  of  a  bitch  I  could  lay  my  tongue  to,  and 
you  took  it'  I  said,  'You  must  be  mistaken; 
I  guess  I  was  not  there,'  and  he  said,  'Yes, 
by  Ood,  yon  was;  and,  by  Ood,  I  done  It 
right  over  yonder  on  that  gallery.'  I  said, 
'Murl,  yon  go  on  and  let  me  alone;  I  don't 
want  to  have  any  trouble  with  you.'  I  said, 
'Mori,  wliat  is  the  matter  with  you?  Yon 
are  Just  hunting  trouble,'  and  he  said,  'Yes, 
by  Ood;  and  I  had  Just  as  soon  have  it 
right  now  as  any  other  time,'  and  grabbed 
me  In  the  collar  with  his  left  hand,  with  a 
knife  in  his  right,  and  started  to  strike  me 
with  the  knife,  and  I  grabbed  lils  right  hand 
with  my  left  hand,  and  about  that  time  Jim 
Alsup  grabbed  Murl,  and  I  stooped  down 
and  picked  up  a  stick,  and  struck  bim  across 


the  arm  the  knife  was  in;  but  I  saw  I  could 
do  nothing  towards  protecting  myself  in  tliat 
way,  and  him  with  a  knife,  and  I  threw 
down  the  stick  and  got'  my  knife,  and  Just 
about  that  time  Murl  slung  Jim  loose  from 
him,  and,  as  he  did  so,  came  around  towards 
me,  and  I  cut  him  one  time  with  my  knife, 
and  cut  at  him  the  second  time,  but  think  diat 
I  only  cut  ills  coat,  and  he  liien  retreated, 
and  I  followed  him  around  on  the  west  side 
of  the  barber  shop,  and  tried  to  get  as  close 
to  him  as  I  possibly  could,  so  as  to  keep 
blm  from  shooting  me.  He  put  his  hand  to 
his  hip  pocket  and  said,  'Stop,  by  God,  or  I 
will  shoot  you,'  and  about  this  time  Jim  Al- 
sup  said,  'Don't  follow  bim,  Henry,'  and  I 
said,  'I  am  not  going  to  follow  him,'  and  be 
went  on  across  the  street  to  the  doctor's  of- 
fice." The  testimony  is  rather  voluminous  for 
a  difficulty  of  its  proportion,  and  the  above  ' 
Is  rather  a  condensed  statement  of  the  facts. 

1.  The  court  charged  the  law,  among  oth- 
er things,  applicable  to  self-defense,  but  fail- 
ed to  charge  the  Jury  that  appellant'  had  the 
right  to  continue  bis  self-defense  as  long  as 
the  danger  appeared  to  him.  We  are  of 
opinion  that  this  phase  of  the  law  should 
have  been  given  under  the  facts  stated. 

2.  The  conrt  also  limited  appellant's  right 
of  self-defense  by  charging  on  provoking  a 
difficulty.  That  issue  was  not  In  the  case 
under  any  of  the  evldenc& 

3.  Special  charge  No.  2,  requested  by  ap- 
pellant asked  the  conrt  to  Instruct  the  Jury 
that  if  Murl  Alsup  was  in  the  act  of  inflict- 
ing serious  Injury  on  defendant  by  some  act 
on  his  part  then  done,  the  defendant  was  not 
required  to  wait  until  the  injury  was  ac- 
tually inflicted,  but  he  would  have  the  right 
to  strike  before  be  received  the  violence,  if 
any,  and  would  fucther  have  the  right  to 
continue  his  defense  by  following  Alsup  and 
inflicting  such  violence  as  appeared  to  him 
to  be  necessary  In  bis  defense,  provided  in 
so  following  him.  If  he  did,  he  then  believed 
from  the  circumstances  that  Alsup  was  seek- 
ing to  gain  some  advantage  for  the  purpose 
M  inflicting  serious  harm  on  him,  as  it  ap- 
peared to  him.  This  charge  vres  refused. 
Upon  another  trial  we  are  of  opinion  this 
phase  of  the  law  should  be  submitted  to  the 
Jury.  These  two  Issues  are  properly  pre- 
sented for  revision,  and  we  are  of  opinloa 
that  both  are  well  taken:  First  that  the 
low  of  self-defense  was  not  sufficiently  giv- 
en, as  indicated;  and,  second,  that  the  is- 
sue of  provoking  a  difficulty  by  appellant  is 
not  raised  by  the  evidence,  and  that  it  was 
an  unwarranted  limitation  on  ltiB_  right  «t 
self-defense. 

The  Judgment  Is  reversed,  and  the  caus* 
is  remanded. 
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(CMit  of  Criminal  Ap 

191W.1 

1.  CRnniiAi,  Law  (|  1099*)— Appxai.  and  Eb- 
xoR— Statemknt  of  Facts— Tnoi  fob  Fil- 

IHO. 

Under  Act  Slat  Leg.  p.  37&  c.  39,  i  7, 
proTidln«r  that  when  an  appeal  la  taken,  the 
parties  ahall  be  entitled  to  30  days  after  ad- 
jonmment  to  prepare  and  file  statement  of 
facta,' and  for  good  cause  the  Judge  ti7ing  the 
cause  may  extend  the  time  upon  application  of 
either  party,  where  the  court  adjourned  on  the 
16th  day  of  September,  and  an  application  to 
extend  the  time  to  file  a  statement  of  facta  was 
granted  by  the  judge  to  Noyember  1st,  a  state- 
ment of  facts  which  Is  filed  before  the  expira- 
tion of  the  extended  time  should  not  be  strick- 
en out  on  motion  for  failure  to  file  within  the 
time  required  by  law. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Lew.  Cent  Dig.  H  2876-2877;  Dec.  Dig.  | 
1099.*] 

2.  CRnnNAL  Law  ({  369*}— Admissibiutt  of 

Evidence. 

Accused  on  the  day  of  the  murder  was  told 
by  deceased  that  the  latter  had  taken  up  hogs 
belonging  to  accused  l>ecause  they  were  injur- 
ing hla  crops,  and  both  went  to  the  house  of 
deceased  and  subsequently  accused  went  to  the 
house  of  deceased's  landlord,  and  from  there 
returned  to  the  house  of  deceased,  where  the 
murder  was  committed.  Beld,  that  evidence 
that,  while  at  the  landlord's  house,  accused 
cursed  and  abused  some  of  the  people  he  met 
there,  and  assaulted  one  of  them,  was  not  ad- 
missible, as  evidence  of  extraneous  crimes  is  in- 
admissible unless  the  same  will  develop  the  res 
gestae,  intent,  system,  or  identity  of  the  parties. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  822-824;   Dec.  Dig.  §  369.*] 

3.  Homicide   (j)   338*)  —  Appeal  —  Habuixss 
Errob—  Aduissibilttt  or  Evidence. 

Held,  further,  that  the  admission  of  such 
evidence  was  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Romicide, 
Cent  Dig.  H  709-713;   Dec.  Dig.  |  338.*] 

4.  HoinciDE  (1 169*)— ADinssiBiLiTT  of  Evi- 
dence. 

Held,  also,  that  evidence  that  accused  while 
at  the  landlord's  house  asked  the  landlord  if  he 
had  told  the  tenant  to  kill  the  hogs  of  accused 
if  they  got  into  the  tenant's  crops,  and  the 
landlord's  reply  thereto,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  S  169.*]  • 

6.  CBimNAL  Law  (f  742*)  —  Accomplick — 
Question  fob  Jubt. 

In  a  prosecution  for  homicide,  a  witness 
testified  that  after  the  Idlling,  the  witness,  ac- 
cused, and  0.  entered  into  an  agreement  to 
mannfactare  a  defense  by  getting  another  per- 
son to  testify  that  he  was  out  riding  on  the  day 
of  the  homicide ;  that,  as  he  approached  tlie 
house  of  the  deceased,  he  saw  C.  shoot  deceased : 
and  that  l>efore  the  shooting  deceased  stated 
to  C.  that  he  would  kill  him,  C,  and  grabbed 
for  his  gun.  Held,  that  whether  the  witness 
was  an  accomplice  was  properly  submitted  to 
the  jury. 

[B3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1775 ;  Dec.  Dig.  {  742.*] 

6.  Cbimnai,  Law  (f  780*)— Instructions— 
Nbcbssitt— Accomplices. 

When  the  court  leaves  to  the  jur^  the 
question  whether  a  witness  is  an  accomplice,  it 


diould  give  the  joiy  a  guide  to  determine  the 
qaestion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  78a*] 

7.  Cbikinal  Law  (|  507*)— Testimony  of 
"Accomplice"— Who   Abb  Accomplices. 

An  «coompiic«  is  properly  defined  in  a 
charge  on  accomplice'a  testimony  as  any  one 
connected  with  the  crime  committed,  either  as 
prindpal  offender,  as  an  accomplice,  as  an  ac- 
cessory, or  otherwise,  indnding  all  persons  con- 
nected with  the  crime  by  unlawful  act  or  omis- 
sion on  their  part,  transpiring^  either  before,  at 
the  time,  or  after  the  commission  of  the  offense, 
and  wh^her  or  not  he  was  present  and  partici- 
pated in  the  commission  of  the  crime. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  10S2-1090;  Dec.  Dig.  t 
507.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  75-79;   vol.  8,  p.  7561.] 

8.  Criminal  Ijaw  (|  780*)— Instruction- Ev- 
idence OF  Accomplice. 

In  a  prosecution  for  homicide,  an  instruc- 
tion that  if  the  jury  believed  that  a  witness 
named  was  an  accomplice,  or  had  a  reasonable 
doubt  as  to  whether  lie  was  or  not,  that  they 
could  not  find  accused  guilty  upon  his  testimony, 
unless  they  believed  that  his  evidence  was  true, 
and  that  it  showed,  or  tended  to  show,  that  ac- 
cused was  guilty  as  charged,  and  that  there 
was  other  evidence  but  his  tending  to  connect 
accused  with  the  commission  of  the  offense,  was 
erroneous,  as  the  evidence  of  the  accomplice 
must  do  more  than  tend  to  prove  the  guilt  of 
accused. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  1859-1863;  Dec.  Dig.  t 
780.*] 

9.  Criminal  Law  (I  719*)— Tbial  — State- 
ment OF  Pbobecutino  Attorney. 

A  prosecuting  attorney  should  never  state 
a  proposition  to  the  jury  in  such  a  way  as  to 
leave  an  inference  that  he  knows  a  fact  that 
mieht  be  damaging  to  accused  or  a  witness,  but, 
if  lie  is  in  possession  of  such  a  fact,  which 
would  be  legitimate  testimcmy,  it  should  be  giv- 
en from  the  witness  stand. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1069;   Dec.  Dig.  |  719.*] 

Appeal  from  District  Court,  Cass  County; 
P.  A.  Turner,  Judge. 

Henry  Pace  was  convicted  of  murder,  and 
appeals.    Reversed  and  remanded. 

Hart,  Mahaffey  &  Thomas  and  O'Neal  & 
Figures,  for  appellant  John  A.  Mobley,  Asst 
Atty.  Gen.,  for  the  State. 

McGORD,  J.  In  this  case  tbe  state  has 
filed  a  motion  to  strike  out  statement  of  facts 
on  the  ground  that  the  same  was  not  filed 
within  the  time  required  by  law.  Tbe  court 
began  on  the  23d  day  of  August,  1909,  and 
adjourned  on  the  16th  day  of  September, 
1909.  An  inspection  of  the  record  shows  that 
the  appellant  was  granted  SO  days  in  which 
to  file  statement  of  facts;  that  before  the 
expiration  of  that  time  the  appellant  made 
an  application  to  the  district  Judge  to  extend 
the  time  allowed  by  law  In  which  to  file 
statement  of  facts  and  tbe  application  was 
granted  by  said  judge,  and  the  time  allowed 
for  filing  such  statement  of  facts  was  extend- 
ed by  said  judge  until  November  1,  1909,  and 
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the  statement  of  facts  shows  to  have  been 
filed  before  ttae  expiration  of  the  time  granted 
in  the  order  by  the  trial  Judge  extending  the 
time.  Section  7,  c.  39,  of  an  act  passed  by 
the  Thirty-First  Legislature,  prescribing  the 
duties  of  stenographers  and  preparation  oC 
statements  of  facts,  as  found  on  page  376, 
provides:  "When  an  appeal  is  taken  from 
the  judgment  rendered  In  any  cause  in  any 
district  or  county  court,  the  parties  to  the 
suit  shall  be  entitled  to  thirty  days  after  the 
day  of  adjournment  In  which  to  prepare  and 
file  statement  of  facts  and  bills  of  exception ; 
and  upon  good  cause  shown  the  Judge  trying 
the  cause  may  extend  the  time  in  which  to 
file  the  statement  of  facts  and  bills  of  excep- 
tion, and  this  power  to  extend  the  time  is 
granted  the  court  to  be  exercised  either  in 
term  time  or  vacation  upon  the  application 
of  either  party  for  good  cause."  The  time 
having  been  extended  by  the  district  Judge  In 
this  case  in  compliance  with  section  7  of  the 
above-recited  act,  the  motion  of  the  state  will 
be  denied. 

The  appellant  was  convicted  in  the  court 
below  of  murder  in  the  second  degree,  and 
his  punishment  assessed  at  confinement  in 
the  penitentiary  for  50  years.  From  this 
conviction  be  has  appealed,  and  assigns  vari- 
ous reasons  why  the  case  should  be  re- 
versed. ■ 

The  facts  In  this  case  show:  That  appel- 
lant, H^iry  Pace,  resided  in  Bowie  county 
on  the  north  side  of  Sulphur  river.  That 
Sulphur  river  was  the  dividing  line  between 
Bowie  and  Cass  counties.  That  the  deceased 
Felix  Grundy,  lived  in  Cass  county,  some 
mile  and  a  half  from  Sulphur  river  and  on 
the  south  side  of  the  river.  The  stoclE  law 
was  in  force  in  Cass  county,  but  not  in  Bowie 
county,  the  home  of  appellant  Appellant 
on  his  farm  on  the  north  bank  of  Sulphur 
river  kept  a  bog  ranch.  His  hogs  had  been 
accustomed  to  getting  out  and  crossing  the 
river  into  Cass  county,  and  getting  Into  the 
field  of  Felix  Orundy,  the  deceased.  Grundy 
had  taken  these  hogs  up  several  times,  and 
had  notified  appellant.  Appellant  would  go 
and  get  the  hogs,  and  had  notified  deceased 
that,  if  his  hogs  bothered  him  any,  to  take 
them  up  and  notify  him,  and  he  would  come 
and  get  them  and  pay  htm  for  his  trouble. 
It  seems  that  Pace,  the  appellant,  and  one 
Cain,  were  partners  In  this  hog  ranch,  and 
that  Cain  lived  dose  by  where  the  appellant 
lived,  but  on  the  south  side  of  the  river.  It 
appears  that  on  Sunday,  the  25th  day  of 
July,  1909,  the  deceased,  Felix  Grundy,  ap- 
peared at  the  place  of  appellant,  and  notified 
him  that  he  had  taken  up  some  of  his  hogs 
that  were  depredating  upon  some  of  his  crops, 
and  wanted  appellant  to  come  and  get  them. 
Appellant  agreed  to  go.  The  deceased  stayed 
at  appellant's  house  some  four  or  five  hours. 
Appellant  gave  him  his  dinner,  and  deceased 
assisted  In  hitching  up  the  team,  when  they 
started  over  to  the  deceased's  house  to  get 
the  host.    They  went  by  and  got  Cain,  and 


one  Watt  McLlmore  accompanied  them  also. 
Watt  McLimore  lived  with  Cain,  but  was  ov^ 
at  Pace's  house  Sunday  when  the  deceased 
arrived.  The  parties  all  of  them  were  drink- 
ing some,  and,  when  they  arrived  at  the  home 
of  the  deceased,  Felix  Grundy,  he  was  so 
drunk  that  they  had  to  lift  him  out  of  the 
wagon,  and  his  wife  assisted  him  to  the  gal- 
lery, where  he  lay  down.  Appellant,  Pace, 
Cain,  and  McLimore  went  on  further  south 
to  the  hCHne  of  Mr.  Rhudy,  who  lived  some 
three  quarters  of  a  mile  south  of  where  Felix 
Grundy  lived,  and  on  the  same  plantation 
with  Rhudy,  and  on  what  is  known  as  the 
"Moore  or  Simmons  farm."  The  witness 
Rhudy  testifies:  "The  first  I  seen  of  Mr. 
Pace  was  wheu'  he  came  around  the  comer 
of  the  yard  fence,  toward  the  side  gate.  In 
my  premises.  The  road  does  not  pass  right  by 
my  place  or  come  up  to  the  gate.  The  road 
runs  down  a  little  distance  from  the  bouse. 
My  house  fronts  south,  •  •  •  and  the  road 
comes  down  from  Sulphur  river  on  the  east 
side  of  my  premises."  That,  when  the  ap- 
pellant came  around  the  bouse,  he  asked  wit- 
ness' son  where  Frank  Hill  wa&  That  his 
son  told  him  Frank  Hill  was  In  the  house. 
That  appellant  told  his  little  grandson  Ray  to 
go  and  tell  Frank  to  come  out  there,  and 
about  that  time  Mr.  Cain  and  Watt  McLi- 
more came  up  from  (^poslte  the  blacksmith 
shop,  and  one  of  these  parties  called  Frank 
to  come  out  to  the  front  gate.  This  was 
about  5  o'clock  in  the  evening.  Appellant, 
Pace,  spoke  to  the  witness,  and  said:  "I 
come  here  to  raise  hell  with  you."  The  wit- 
ness remonstrated  with  him  for  talking  that 
way  in  presence  of  his  family.  Some  words 
passed  between  them  when  the  appellant 
asked  the  witness  why  had  he  instructed  this 
negro  down  here  on  the  place  to  kill  his  hogsu 
He  called  no  names.  Now,  over  the  objection 
of  appellant,  the  state  was  permitted  to  prove 
by  this  witness,  and  also  the  witness  Frank 
Hill,  that  the  appellant  was  very  quarrelsome 
and  abusive ;  that  he  denounced  the  witness 
Rhudy ;  that  he  denounced  Hill ;  that  he 
made  an  assault  uix>n  Hill,  seized  him  by  the 
collar,  and  cursed  him ;  that  the  parties  were 
drinking  whisky  all  the  time.  Ai^ellant  de- 
clared that  he  had  come  there  to  whip  Frank 
Hill,  and,  in  fact,  the  state  was  permitted  to 
go  Into  all  the  details  of  the  conversation, 
the  conduct  of  appellant,  the  assault  upon 
witness'  son-in-law,  and  this  over  the  ob- 
jections of  appellant  After  remaining  at 
this  house  awhile  the  three  parties,  Cain, 
McLimore,  and  appellant,  returned  to  the 
home  of  the  deceased,  and  shortly  after  they 
arrived  at  the  deceased's  house  the  deceased 
was  killed  by  being  shot  Some  of  the  wit- 
nesses testify  that  Cain  shot  the  deceased. 
The  wife  of  deceased  says  that  Pace  shot 
him.  Some  of  the  witnesses  say  that  Cain 
paid  the  negro  60  cents  for  taking  np  the 
hogs,  and.  when  he  handed  blm  the  60  cents, 
stated  to  the  deceased :  "I  find  only  six  hogs, 
and  you  had  nine  up.    I  saw  blood  around 
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the  lot  Ton  had  better  acootmt  for  the  other 
three  hogs" — when  deceased  replied  that  he 
bad  killed  the  hogs,  and  would  kill  Cain, 
and  reached  for  bla  gaa  that  was  by  him  on 
the  porch,  when  Cain  ahot  him.  The  wife 
of  deceased  testified  that  deceased  was  on  the 
porch,  sitting  down  with  his  back  leaning 
against  the  wall,  that  she  was  by  her  hus- 
band, and  that  the  appellant  was  In  the  wag- 
on, and  said  to  her  to  get  out  of  the  way,  and 
told  the  appellant  that  It  was  time  for  him 
to  pray,  and  without  cause,  and,  without 
any  r^ly  being  made  by  her  husband,  shot 
and  killed  him.  This  is  a  saflScient  statement 
of  the  facts  to  make  plain  the  objections 
raised  by  the  appellant 

We  find  in  the  record  bill  of  exceptions  No. 
8,  and  here  the  bill  will  be  set  out  in  full  with 
the  qnallflcation  of  the  Judge:  "Be  It  re- 
membered that  upon  the  trial  of  the  above 
entitled  and  numbered  cause  that  the  state 
offered  to  and  did  prove  by  its  witness  S.  T. 
Rhudy  that  defendibit  came  to  his,  Rhndy's, 
house  at  about  6  o'clock  p.  m.  on  Sunday 
July  25,  1909,  and  prior  to  the  killing  of  the 
deceased  and  stated  to  him,  Rhudy,  on  the 
gallery  of  his  said  home,  that  he,  defendant 
had  come  there  to  raise  hell ;  that  he  would 
kill  any  man  who  killed  his  hogs,  and  would 
whip  any  man  who  took  it  up;  that  he 
would  as  leave  die  then  and  there  as  any- 
where else,  and  that  when  he,  Rhudy,  re- 
monstrated with  defendant  for  using  such 
language  in  the  presence  and  -bearing  of  his, 
Rbudy's,  family,  and  said  he  was  liable  to 
prosecution,  that  defendant  stated  that  It 
made  no  difference;  that  he,  Rhudy,  would 
get  the  worst  of  the  prosecution.  To  all  of 
which  defendant  then  and  there  objected  up- 
on the  ground  that  the  same  was  immaterial. 
Irrelevant  to  any  issue  In  the  case,  that  it 
threw  no  light  upon  the  killing  of  Felix 
Grundy,  and  was  calculated  to  prejudice  the 
Jury  against  him,  all  of  which  objections  the 
court  overruled  and  permitted  the  witness 
to  testify  as  above  stated,  to  all  of  which  the 
defendant  then  and  there  excepted  and  now 
here  toiders  his  bill  of  exceptions,  and  prays 
that  the  same  be  allowed,  approved,  and  or- 
dered filed  as  a  part  of  the  record  in  this 
case."  The  bill  is  qualified  by  the  Judge  as 
follows:  "This  bill  is  aU  right  as  far  as  it 
goes,  but  it  does  not  go  far  enough  to  make 
It  a  fair  bill.  It  is  true  that  the  witness  tes- 
tified to  the  facts  set  forth  in  the  bill,  but 
he  further  testlfl^  that  the  defendant  was 
a  stranger  to  him,  and  that  he  did  not  under- 
stand his  conduct  and  he  asked  bim  what  he 
meant  and  what  this  was  all  about  and  that 
defendant  replied:  'Tou  told  this  negro  down 
here  on  the  lower  end  of  your  farm  (meaning 
Felix  Orundy)  to  kill  my  bogs  if  they  got  In 
his  ctopl'  Rhudy  says:  'I  did  not  even  know 
that  your  hogs  bad  been  trespassing  on  his 
crop.'  The  negro  was  a  tenant  on  Rhudy's 
place.  It  was  further  shown  that  the  defend- 
ant had  come  for  the  express  puivose  of  see- 
ing Blrady  about  telling  the  negro  to  kill  de- 


foidant's  hogs.  Defendant  had  Just  come 
from  the  n^ro's  house,  and  went  Immediate- 
ly back  to  the  negro's  house  and  killed  him 
in  80  minutes  after  he  left  Rhudy's  house. 
The  state  continued  and  established  that  de- 
fendant killed  the  negro  about  his  hogs. 
With  this  explanatlcMi  and  addition  the  bill 
Is  allowed  and  ordered  filed." 

Now,  the  testimony  complained  of  as  to 
what  the  appellant  did  at  Rhudy's  house  was 
objected  to  upon  the  ground  that  the  same 
was  Immaterial,  irrelevant  to  any  issue  In 
the  case,  that  it  threw  no  light  upon  the 
killing  of  Felix  Orundy,  and  was  calculated 
to  prejudice  the  Jury  against  the  appellant. 
We  are  Inclined  to  think  that  the  court  be- 
low erred  In  admitting  this  testimony,  and 
that  the  admission  of  this  testimony  was 
prejudicial  to  the  appellant  and  hurtful  to 
him.  We  are  further  of  opinion  that  so 
much  of  the  testimony  of  Rhudy  as  to  the 
appellant  asking  him  if  be  had  told  the  negro 
to  kill  his  hogs  if  they  got  in  his  crop,  and 
Rbudy's  reply  thereto,  was  admissible,  but 
that  part  of  the  testimony  that  relates  to  ap- 
pellant assaulting  the  said  Rhudy  and  the 
said  Hill  and  cursing  and  abusing  them  was 
not  admissible.  This  question  has  been  be- 
fore this  court  In  a  number  of  cases,  and 
this  court  has  In  all  the  cases  held  that  such 
testimony  was  not  admissible  against  a 
party  on  trial.  It  Is  never  permissible  to  in- 
troduce testimony  of  extraneous  crimes,  im- 
less  the  same  would  develop  the  res  gest«e, 
intent,  system  or  Identity  of  the  parties.  See 
Brown  v.  State,  64  Tex.  Cr.  R.  121,  112  S. 
W.  80;  Sherar  v.  State,  SO  Tex.  App.  849, 
17  S.  W.  621;  Richardson  v.  State,  32  Tex. 
Gr.  R.  624,  24  S.  W.  884;  Long  v.  State,  89 
Tex.  Cr.  R.  637,  46  S.  W.  821;  Williams  v. 
State,  38  Tex.  Cr.  R.  128,  41  S.  W.  615;  Mc- 
Anally  v.  State,  73  S.  W.  404;  Hemdon  v. 
State,  60  Tex.  Cr.  R.  552,  99  S.  W.  658.  In 
Brown's  Case,  supra,  this  court  held  that  It 
was  error  for  the  court  below  to  allow  the 
state  to  prove  that  Brown  had  a  difficulty 
with  one  Bob  Miller  a  few  minutes  before 
the  difficulty  with  Albert  Sidney  Johnson, 
the  man  whom  he  killed.  When  Brown  was 
placed  on  the  stand,  the  state  over  his  objec- 
tion was  permitted  to  interrogate  Brown  as 
to  the  particulars  of  the  dlfflcuMy  that  he 
had  with  Miller,  and  that  he  had  stood  with 
his  band  on  his  pistol  and  cursed  and  abused 
the  said  Bob  Miller,  and  that  he  had  slapped 
his  Jaws.  This  court  in  passing  upon  this 
question  stated:  "When  it  was  proposed  to 
go  into  this  matter,  and  the  first  inquiry 
was  made  in  respect  thereto,  appellant  ob- 
jected to  the  question,  and  objected  to  any 
Inquiry  into  the  details  of  the  dlflSculty  with 
Miller,  or  evidence  of  any  of  the  details  of 
his  difficulty  with  a  third  party,  as  not  hav- 
ing any  connection  with  the  homicide  oa 
trial,  except  in  so  far  as  K  may  have  af- 
fected appellant's  apprehension  and  fear  from 
the  ai^rehended   attack   from   Miller,  and 
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whether  appellant  was  right  or  wrong  In 
the  dUBcuIty  with  Miller  could  not  be  used 
aa  a  circumstance  against  him,  and  the  tes- 
timony was  inadmissible,  Irrelevant,  and  im- 
material, and  contained  and  related  to  ex- 
traneous matters  hurtful  and  prejudicial  to 
blm.  After  'the  cross-examination  of  appel- 
lant, the  state  Introduced  both  A.  B.  Tabor 
and  Bob  Miller  in  rebuttal,  who  testified  at 
great  length  as  to  the  details  of  said  dlfflcuK 
ty  between  appellant  and  Miller  prior  to  the 
homicide,  and  each  of  said  witnesses  was 
permitted  to  give  his  version  of  what  occur- 
red in  such  controversy.  We  think  .that,  as 
presented,  these  objections  should  have  been 
sustained.  Appellant  had  gone  no  further  in 
his  testimony  than  to  assert  as  a  fact  some 
prior  difficulty  with  Miller.  This  was  not 
only  admissible,  but  Important,  as  throwing 
light  on  bis  claim  that  he  believed,  when  he 
saw  Miller  and  Johnson  in  conversation  and 
looking  in  his  direction,  that,  in  view  of 
such  former  difficulty  and  conference,  their 
conversation  related  to  him.  It  would,  of 
course,  have  been  admissible  for  the  state 
to  have  shown  that  In  fact  no  such'  difficulty 
or  controversy  with  Miller  bad  taken  place, 
and  it  might  have  been  proper  to  have  shown 
that,  if  in  fact  there  had  been  such  contro- 
versy, it  was  not  of  such  gravity  as  would 
fairly  have  Justified  Brown  In  believing  that 
the  conversation  between  the  parties  named 
bad  any  reference  or  relation  to  him;  but 
it  cannot  be  claimed  that  the  testimony  elic- 
ited from  appellant,  or  produced  from  Miller 
and  Tabor,  stopped  here.  On  the  contrary, 
the  effect  of  it  was  probably  to  place  ap- 
pellant in  a  bad  light  before  the  Jury  and  to 
prejudice  his  case.  It  is  always  a  safe  rule 
to  limit,  as  far  as  practicable,  evidence  to 
the  very  matter  and  case  in  hand,  and  to 
exclude  admissions  and  testimony  of  ex- 
traneous offenses,  contests,  controversies, 
and  difficulties.  Ware  v.  State,  36  Tex.  Or. 
R.  507.  38  S.  W.  198;  Brlttain  v.  State,  36 
Tex.  Cr.  R.  410,  37  S.  W.  758;  Morrison  v. 
State  [40]  Tex.  Cr.  R.  [473],  51  8.  W.  368; 
Woodard  v.  State  (Cr.  App.)  61  S.  W.  1122; 
Barkman  v.  State  (Cr.  App.)  62  S.  W.  60; 
Chumley  v.  State,  20  Tex.  App.  556."  We 
therefore  think  the  court  erred  in  admitting 
the  details  of  the  conversation,  conduct  and 
acts  of  appellant  at  the  home  of  Rhudy. 

The  next  bill  of  exceptions.  No.  4  is  simi- 
lar to  the  prevloas  bill  of  exertions — that 
is,  it  was  to  the  action  of  the  court  in  per- 
mitting Frank  Hill  to  testify  that  appellant 
at  Mr.  Rhudy's  house  on  the  evening  of  the 
killing  and  Just  prior  to  the'  killing  caught 
the  witness  in  the  collar  and  told  him,  "Qod 
damn  yon,  I  believe  I  will  whip  you  any 
way."  Appellant  objected  to  this  on  the 
same  grounds  as  the  objections  to  Rhudy's 
testimony.  Under  the  authorities  cited,  this 
bill  of  exceptions  was  well  taken,  and  the 
court  below  erred  in  permitting  the  testi- 
mony. 


On  the  trial  of  the  case  the  state  placed 
Watt  McLimore  upon  the  witness  stand,  and 
he  testified.  His  testimony  was  very  dama* 
ging  to  the  appellant  He  claimed  that  he 
was  present  when  the  dlfficnlty  took  place, 
and  that  appellant  did  shoot  the  deceased. 
He  furthermore  testified  that,  after  the  kill- 
ing, he,  together  with  Cain  and  appellant, 
entered  into  an  agreement  to  manufacture  a 
defense  in  the  case,  and  that  they  fixed  np 
the  plan  that  they  would  all  agree  to  get  a 
certain  witness  by  the  name  of  Don  Cochran 
to  testify  in  the  case  that  he  was  ont  on  tbi» 
Sunday  riding  around,  and  that,  as  he  ap- 
proached the  house  of  the  dece^ed,  he  saw 
Dick  Cain  whirl  and  grab  bis  gun  and  whirl 
back  and  shoot,  and  that,  before  this,  the 
deceased  had  stated  to  the  said  Cain  that  be 
had  killed  three  of  the  hogs,  and,  God  damn 
him,  he  would  kill  blm,  and  grabbed  for  his 
gun.  The  witness  McLimore  testified  that 
this  was  the  agreement  that  was  entered  in- 
to after  the  killing,  and  that  such  testimony 
was  false  and  fabricated,  and  that  no  such 
thing  occurred.  It  may  be  further  remarked 
that  Mcliimore  was  not  indicted,  but  he,  In 
company  with  Cain  and  Pace,  bad  been  de- 
nied ball,  and  was  in  Jail  at  the  time  of  the 
trial,  and  bad  been  sinoarthe  killing.  Now,. 
the  court  submitted  to  the  Jury  the  issue  as- 
to  whether  the  witness  McLimore  was  an  ac- 
complice, and  left  it  to  the  Jury  to  decide 
whether  be  was  or  not  Complaint  is  made 
of  this,  and  appellant  contends  that  the  court 
should  have  charged  the  Jury  as  a  matter  of 
law  that  McLimore  was  an  accomplice.  We 
are  of  opinion  that  the  court  did  not  err  in 
submitting  this  issue  to  the  Jury.  It  might 
be  proper  to  state  that  wherever  the  court 
leaves  it  to  the  Jury  to  pass  upon  the  ques- 
tion as  to  whether  a  witness  is  an  accomplice 
the  court  ought  to  give  the  Jury  a  guide  to 
determine  this,  and  we  think  the  court  cor- 
rectly defined  an  accomplice  In  the  charge 
given.  The  court  gave  the  following  charge 
to  the  Jury  on  the  subject  of  accomplice :  "A 
conviction  cannot  be  had  upon  the  testimony 
of  an  accomplice,  unless  corroborated  by  oth- 
er evidence  tending  to  connect  the  defendant 
with  the  offense  committed  and  the  corrob- 
oration is  not  sufficient  if  it  merely  shows  the 
commission  of  the  offense.  An  'accomplice.' 
as  the  word  is  here  used,  means  any  one 
connected  with  the  crime  committed,  either 
as  principal  offender,  as  an  accomplice,  as  an 
accessory,  or  otherwise.  It  Includes  all  per- 
sons who  are  connected  with  the  crime  by 
unlawful  act  or  omission  on  their  part,  trans- 
piring either  before,  at  the  time,  or  after  the 
commission  of  the  offense,  and  whether  or 
not  he  was  present  and  participated  in  the 
commission  of  the  crime.  Now,  if  you  are 
satisfied  from  the  evidence  that  the  witness 
Watt  McLimore  was  an  accomplice,  or  you 
have  a  reasonable  doubt  as  to  whether  he 
was  or  not  as  that  term  is  defined  In  the 
foregoing  instruction,  then  you  are  further 
instructed  that  you  cannot  find  the  defendant 
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guilty  upon  hla  testimonr  alone,  eyen  If  yoo 
.believe  his  testimony  la  true,  and  It  alone 
Batlsflee  you  beyond  a  reasonable  doubt  that 
the  defendant  Is  guilty,  as  charged.  But  If 
yon  believe  that  his  evidence  Is  true,  and 
that  It  shows  or  tends  to  show  that  the  de- 
fendant Is  guilty,  as  charged,  and  that  there 
Is  other  evidence  in  this  case  outside  of  his 
tending  to  connect  the  defendant  with  the 
commission  of  the  offense  charged  in  the  In- 
dictment, then  you  may  convict  defendant.  If 
from  the  whole  evidence  you  believe  beyond 
a  reasonable  doubt  that  defendant  is  guilty." 
Now,  it  will  be  seen  by  this  charge  that  the 
court  charged  the  Jury  that  if  they  believed 
said  McLlmore's  testimony  was  true,  and 
that  It  showed  or  tended  to  show  that  the 
defendant  Is  guilty,  and  that  there  Is  other 
evidence  tending  to  connect  the  defendant 
with  the  commission  of  the  offense,  then  to 
convict  defendant  This  charge  has  been  con- 
demned by  this  court  In  a  number  of  cases. 
In  the  case  of  Oates  v.  State,  51  Tex.  Cr.  R. 
449,  103  S.  W.  8S9,  the  charge  of  the  court 
below  was  similar  to  the  charge  in  this  case, 
and  in  that  case  the  court  directed  the  jury 
thnt  if  they  believed  the  accomplice's  evi- 
dence true  and  that  It  shows  or  tends  to 
show  defendant  is  guilty,  etc.  In  comment- 
ing on  this  charge  this  court  says:  "The 
main  portion  of  the  charge  is  stereotyped  as 
to  the  definition  of  an  accomplice,  and  who 
they  are  and  what  It  takes  to  constitute  an 
accomplice.  This  charge  is  In  our  judgment 
clearly  erroneous.  It  authorizes  the  convie- 
tlon  of  appellant  npon  the  testimony  of  an 
accomplice  which  'tends'  to  show  that  appel- 
lant committed  the  offense  charged,  provided 
he  is  corroborated  by  evidence  'tending'  to 
connect  the  defendant  with  the  offense.  So 
this  charge,  condensed,  may  be  stated  to  an- 
nounce the  proposition  that,  If  an  accomplice 
detailed  evidence  which  'tends'  to  .show  an 
acaised  party  guilty,  it  Is  sufficient,  provided 
there  is  corroboration  tending  to  connect  the 
defendant  with  the  offense  charged.  So  we 
have  in  the  place  of  evidence  which  must 
prove  beyond  a  reasonable  doubt  the  guilt  of 
the  accused  facts  from  two  sources,  one  le- 
gally discredited,  which  tends  to  show  guilt, 
This  is  not  legally  sufficient  Facts  must  do 
more  than  'tend'  to  show  guilt  They  must 
be  cogent  enough  to  overcome  the  presump- 
tion of  Innocence  and  reasonable  doubt 
There  may  be  quite  a  mass  of  testimony 
which  would  tend  to  show  guilt;  bnt,  even 
In  a  case  of  circumstantial  evidence,  these 
facts  mnst  be  of  sufficient  cogency  to  exclude 
every  reasonable  hypo'thesls  except  that  of 
guilt  Statements  of  an  accomplice  tending 
to  show  the  guilt  of  an  accused,  aided  by 
facts  tending  to  show  it  from  another  source, 
do  not  meet  the  requirements  of  the  law. 
This  charge  Is  without  precedent  so  far  as 
we  have  been  enabled  to  ascertain,  and  for 
the  first  time  a  charge  of  this  sort  has  bem 


brought  to  the  attention  of  this  court"  This 
charge  was  excepted  to  at  the  time,  and  was 
also  assigned  as  error  In  the  motion  for  new 
trial.  We  think  the  court  erred  In  giving 
this  charge,  and  that  it  authorized  the  jury 
to  convict  if  the  testimony  of  the  accomplice 
"tended"  to  prove  appellant's  guilt  This  is 
not  the  law,  and  the  court  below  erred  in 
giving  this  charge. 

There  are  quite  a  number  of  other  ques- 
tions raised  in  the  record.  We  do  not  deem 
them,  however,  of  sufficient  Importance  to  re- 
quire us  to  pass  upon  them.  Some  of  them 
are  not  Ukely  to  occur  upon  another  trlaL 
We  are  not  prepared  to  say  that  the  argu- 
ment of  the  district  attorney  complained  of 
in  appellant's  bill  of  exceptions  would  au- 
thorize a  reversal  of  the  case.  However,  we 
would  remind  prosecuting  officers  in  the  dis- 
cussion of  cases  before  the  jury  to  confine 
themselves  to  a  discussion  of  the  facts  of 
the  case.  They  should  never  attempt  to  state 
a  proxxMSltion  to  the  jury  in  such  way  as  to 
leave  the  inference  that  they  knew  a  fact 
that  might  be  damaging  to  a  defendant  or  a 
witness.  If  they  are  in  possession  of  a  fact 
which  would  be  legitimate  testimony,  this 
should  be  given  from  the  witness  stand,  and 
not  from  their  place  at  the  bar  as. an  ad- 
vocate. 

For  the  errors  indicated,  the  judgment  Is 
reversed,  and  the  cause  is  remanded. 


CARDENAS  ▼.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 
1910.) 

1.  IlfDICTHBNT   AND    INFOBXATIOR    (|    122*)— 

Complaint— Vabiancx. 

Under  the  statute  providing  that  no  in- 
formation can  l>e  filed,  except  where  there  is  an 
affidavit  or  complaint  filed  on  which  the  in- 
formation is  based,  a  complaint  charging  the 
unlawful  riding  on  a  train  of  the  "6.,  H.  &  S. 
A.  Ry.  Co.,"  there  being  no  explanation  as  to 
the  meaning  of  the  letters,  did  not  support  an 
information  charging  that  the  train  was  on  the 
track  of  the  Galveston,  Harrisburg  &  San  An- 
tonio Railway  Company. 

[Ed.  Note.— For  other  cases,  Ree  Indictment 
and  Information,  Cent.  Dig.  if  821-325;  Dec. 
Dig.  i  122.»] 

2.  CsimNAi.  liAW  (I  304*)— EviDENC*— JuDi- 
ciAi,  Notice— "Clerk." 

The  court  takes  judicial  notice  of  the  names 
and  signatures  of  its  own  officers,  and  where  the 
officer's  signature  is  followed  by  the  word 
"Clerk"  it  will  be  presumed  on  appeal  that  he 
was  clerk  of  the  court  in  which  the  case  was 
tried. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  709 ;  Dec.  Dig.  {  304.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1224-1229.] 

3.  Cbiiiirai,   IiAW    ({   1144*)— Appeal— PsE- 

SUMFTIONS. 

Where  the  record  showed  that  one  B.  was 
the  county  judge  of  a  certain  county,  the  Court 
of  Criminal  Appeals  would  judicially  determine' 
that  he  was  authorized  to  administer  oaths,  and 
it  would  be  presumed,  in  the  absence  of  any- 
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thing  to  the  contrary,  that  such  B.,  aa  county 
judge,  took  the  complaint  in  the  case,  thou^ 
the  name  of  the  county  was  omitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  3018;  Dec  Dig.  {  1144.*] 

Appeal  from  Ft  Bend  County  Court;  O. 
C.  Baker,  Jr.,  Judge. 

Raymando  Cardenas  was  ccxivlcted  of  an 
otTense,  and  appeals.  Reversed  and  remand- 
ed. 

McCabe,  Davidson  &  Slyfleld,  for  appellant 
John  A.  l^obley,  Asst  Atty.  Oen.,  for  the 
State. 

McCORD,  J.  This  Is  an  appeal  from  a 
conviction  for  unlawfully  riding  on  a  train, 
the  punishment  being  assessed  at  a  fine  of  $5. 
The  complaint  charged  tl^at  appellant  did 
then  and  there  unlawfully  board  a  freight 
train  on  the  track  of  the  "G.,  H.  &  S.  A.  Ry. 
Co.,"  which  was  then  and  there,  etc.  The 
information  charges  that  appellant  did  un- 
lawfully board  a  freight  train  on  the  track 
of  the  Galveston,  Harrisburg  &  San  An- 
tonio Railway  Company.  Appellant  filed  a 
motion  for  new  trial,  and  also  motion  In 
arrest  of  Judgment,  on  the  ground  that  there 
Is  a  variance  between  the  complaint  and  in- 
formatron,  in  that  the  complaint  falls  to 
give  any  railway  company,  or  the  attempt 
of  the  state  In  the  complaint  to  set  out  the 
name  of  the  company  by  initial  letters,  and 
there  being  no  allegation  in  the  complaint 
as  to  what  these  letters  meant,  and  nothing 
In  the  Information  to  show  that  the  initial 
letters  meant  the  Galveston,  Harrisburg  & 
San  Antonio  Railway  Company,  that  the 
same  would  be  such  a  variance  as  would  not 
authorize  a  conviction  in  the  case.  Our  stat- 
ute provides  that  prosecutions  in  the  county 
court  may  be  had  upon  information  filed 
by  the  county  attorney,  but  that  no  informa- 
tion can  be  filed,  except  where  there  is  an 
affidavit  or  complaint  filed,  upon  which  the 
information  shall  be  based.  If  the  informa- 
tion, therefore,  has  to  be  predicated  upon  a 
complaint  or  affidavit,  if  there  should  arise 
a  variance  between  the  complaint  and  af- 
fidavit or  information,  it  would  be  fatal  to 
the  conviction;  and  there  being  no  allega- 
tion, either  in  the  complaint  or  Information, 
that  the  "G.,  H.  &  S.  A.  Ry.  Co."  meant  the 
Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Company,  we  hold  that  the  Initial  let- 
ters used  in  the  complaint,  without  explana- 
tion, do  not  supiwrt  an  Information  charging 
that  the  train  was  on  the  track  of  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway 
Company.  The  information  must  show  the 
complaint  as  to  all  descriptive  averments. 
For  the  error  indicated,  the  Judgment  will 
be  reversed. 

There  is  another  point  raised  in  the  record 
that  we  deem  necessary  to  notice.  The  com- 
plaint was  made  and  sworn  and  subscribed 
to  before  "G.  C.  Baker,  Jr.,  County  Judge 


County,   Texas."     "Hie  objection   Is 

made  that  the  complaint  is  not  attested  by 
any  officer.  The  record  in  the  case  shows 
that  the  case  was  tried  before  G.  G.  Baker, 
Jr.,  county  Judge  of  Ft  Bend  county.  It  has 
been  held  that  the  court  will  take  Judicial 
notice  of  the  names  and  signatures  of  Its 
own  officers,  and  where  the  office  and  signa- 
ture Is  followed  by  the  word  "Clerk"  It 
will  be  presumed  on  appeal  that  he  was  clerk 
of  the  court  in  which  the  case  was  tried.  See 
Mountjoy  v.  State,  78  Ind.  172,  and  Simon 
V.  Stetter,  25  Kan.  155.  The  record  In  this 
case  showing  that  G.  C.  Baker,  Jr.,  was  the 
county  Judge  of  Ft  Bend  county,  this  court 
would  Judicially  determine  that  he  was  au- 
thorized to  administer  oaths,  and  it  will  be 
presumed.  In  the  absence  of  anything  to  the 
contrary,  that  G.  C.  Baker,  Jr.,  the  county 
Judge  of  Ft  Bend  county,  was  the  person 
who  took  the  complaint  of  Scott  in  this  case. 
For  the  error  above  Indicated,  the  Judg- 
ment Is  reversed,  and  the  cause  is  remanded. 


WIIiLIAMS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texasu    Jan.  26, 
1910.) 

1.   FOBOBBT     (§     48*)— TBIAI,— IWSTBOCnONS— 

Instbuuent  AiTEcnKa  "Pbopbbtt." 

An  instruction,  in  a  prosecution  for  for- 
gery, that  "the  instrument  must  be  such,  if  true, 
as  would  have  created,  increased,  diminished, 
discharged,  or  defeated  any  i)ecuniary  obligation, 
or  that  would  have  transferred  or  affected  any 
property  or  any  money  whatever,"  Is  not  er^ 
roneons  because  of  the  use  of  the  word  "mon- 
ey," thongh  the  statute  uses  only  the  word 
"property,"  as  "property"  includes  "money." 

[Ed.  Note.— For  other  cases,  see  Forgery,  Cent 
Dfg.  n  124-128;   Dea  Dig.  §48.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  e,  pp.  669a-5728 ;  vol.  8,  pp.  7768-7770.] 

2.  Cbivinai.  Law  (§  784*)— TbiaI/— Iwbtbuc- 
hon  on  clbcumstantiai.  evidence. 

The  court  is  not  required  to  diarge  on  dr- 
cumstantial  evidence,  unless  the  testimony  is 
wholly  circumstantial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1883 ;   Dec.  Dig.  {  784.»] 

3.  CannNAi.  Law  (i  784*)— Trial— Inbtkdc- 

TION  ON  ClBCUKSTANTIAI,  EVIDENOK. 

Where  the  act  constituting  the  crime  is 
proved  by  direct  evidence,  the  court  is  not  re- 
quired to  instruct  on  circumstantial  evidence, 
because  the  intent  with  which  the  act  was  done 
is  proved  by  circumstances. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1883;   Dec.  Dig.  |  784.*] 

4.  Cbiuinai.  Law  (|  784*)— Tbial— Instruc- 
tion ON  ClBCUlISTANTIAL  EVIDENCE. 

Where  the  only  question  to  be  determined 
by  the  jury  is  intent,  the  court  is  not  required 
to  charge  on  circumstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1883;  Dec.  Dig.  |  784.*] 

Appeal  from  District  Court,  Bosque  Conn- 
ty;   O.  L.  Lockett,  Judge. 

O.  P.  Williams  was  convicted  of  passing  a 
forged  Instrument,  and  appeals.    Affirmed. 
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John  A.  Mobley,  Asst  Atty.  G«n.,  for  the 
State. 

McCORD,  J.  This  la  an  appeal  from  a 
<x>nvlctlon  for  passing  as  true  a  forged  In- 
strument, the  punishment  being  assessed  at 
two  years  In  the  penitentiary. 

The  Indictment  contained  but  one  count 
The  facts  show  that  Mrs.  M.  L.  Reeder  lived 
In  Bosque  county,  at  a  town  called  Clifton, 
and  that  the  appellant,  C.  P.  WllUamB, '  se- 
cured a  check  from  her  for  $5.  For  what 
purpose  the  record  does  not  disclose,  but  on 
July  81,  1909,  she  gave  to  appellant,  on  the 
Clifton  State  Bank,  and  payable  to  the  order 
of  appellant,  a  check  for  $3.  This  check  was 
raised  from  $5  to  $25,  and  was  changed  so 
as  to  read  "payable  to  the  order  of  C.  R. 
Williamson."  This  check  was  transferred  to 
Jodie  Grimland,  who  was  In  the  drug  busi- 
ness In  the  town  of  Clifton,  by  the  defend- 
ant, and  he  (defendant)  Indorsed  the  check  at 
the  time,  and  claimed  that  Mrs.  Reeder  had 
given  It  to  him,  and  he  (Orlmland)  after- 
wards presented  the  check  to  the  bank.  At 
the  time  the  witness  bought  this  check  from 
Williams,  be  paid  Williams  $10  In  money 
and  gave  him  a  check  for  $11.60,  and  credited 
Williams'  account  at  the  drug  store  for  $3.40, 
making  $25.  Appellant  claimed  on  the  trial 
of  the  case  that  he  had  purchased  this  check 
for  $25  from  a  man  who  gave  his  name  as 
Winiamson;  that  he  traded  him  a  gun  and 
some  other  things,  and  gave  him  $5  In  addi- 
tion, for  the  check;  that  be  had  never  seen 
that  man  before  or  since 

The  court  gave  a  very  full  charge,  and  at 
the  request  of  appellant  gave  the  following: 
"You  are  Instructed  by  the  court  that,  even 
though  you  find  that  the  $25  check  offered  in 
evidence  was  a  forgery,  still  you  cannot  con- 
vict defendant  for  passing  It,  unless  you  find 
that  he  forged  It,  or  knew  at  the  time  he 
passed  it  that  it  was  a  forgery;  and  if  you 
have  a  reasonable  doubt  of  these  facts  you 
should  find  defendant  not  guilty,  even  though 
you  believe  that  he  did  pass  it."  In  the  main 
charge  the  court  charged  the  Jury  that  if 
the  jury  found  or  believed,  or  bad  a  reason- 
able doubt  whether,  defendant  bought  said 
check  from  one  C.  R.  Williamson,  and  after- 
wards passed  the  same  to  Jodie  Orlmland, 
and  that  at  the  time  he  passed  the  same  said 
chedt  or  written  instrument  was  forged,  as 
above  defined,  or  that  he  did  not  pass  the 
same  with  the  Intent  to  injure  or  defraud, 
they  would  acquit  the  defendant 

Appellant  filed  a  motion  for  new  trial  on 
the  ground  that  the  verdict  was  contrary  to 
the  law  and  the  evidence;  that  the  trial 
court  erred  In  the  second  paragraph  of  his 
charge  to  the  Jury,  in  that  the  court  charged 
that  the  written  instrument  must  be  such  an 
Instrument  if  true,  as  would  have  created. 
Increased,  diminished,  discharged,  or  defeat- 


ed any  pecuniary  obligation,  or  that  would 
have  transferred  or  affected  any  property  or 
any  money  whatever;  that  the  error  of  the 
courts  charge  consisted  in  using  the  word 
"money,"  when  the  statute  did  not  use  that 
word.  It  is  true  the  statute  uses  the  words 
"affect  any  property";  but  we  cannot  say, 
because  the  court  used  the  word  "money," 
that  that  gave  to  the  offense  of  forgery  an 
enlarged  meaning.  Property  would  certainly 
include  money. 

It  is  claimed  the  court's  charge  is  upon 
the  weight  of  the  testimony.  It  is  not  point- 
ed out  in  the  motion  for  a  new  trial  how  the 
court's  charge  was  a  charge  upon  the  weight 
of  the  testimony. 

The  first  ground  in  the  motion  for  new 
trial  states  that  the  court  below  erred,  in  not 
charging  on  circumstantial  testimony,  as 
the  case  Involved  circumstantial  testimony. 
As  the  law  has  been  written  in  this  state, 
the  court  is  never  required  to  charge  upon 
circumstantial  testimony,  except  in  cases 
where  the  testimony  is  wholly  circumstan- 
tial. In  this  case  the  testimony  was  not 
wholly  circumstantial.  Here  was  a  check 
that  was  delivered  to  appellant,  and  was 
identified  as  the  check  delivered.  This  check 
was  directed  to  the  Clifton  State  Bank,  and 
it  may  be  said  that  the  forgery  was  proven 
other  than  circumstantially,  and  it  may  fur- 
ther be  said  that  passing  the  instrument 
knowing  the  same  to  I)e  a  forgery,  was  prov- 
en by  circumstantial  evidence.  These  are 
questions,  however,  involving  Intent,  which  In 
law  is  discoverable  by  the  acts  of  the  party, 
and  when  an  act  has  been  once  proved  in 
a  case  by  direct  and  positive  evidence,  be- 
cause the  Intent  with  which  the  act  is  done 
Is  proven  by  circumstances,  the  court  is 
never  required  to  charge  the  Jury  that  the 
state  relies  upon  circumstances  to  establish 
the  intent  with  which  the  act  was  dona  A 
case  not  unlike  this  is  the  case  of  Conway 
V.  State,  53  Tex.  Cr.  R.  216,  108  S.  W.  1185. 
In  that  case  the  court  did  charge  on  circum- 
stantial evidence,  and  in  this  case  it  was  held 
that,  while  it  was  not  prejudicial,  still  the 
facts  did  not  call  for  a  charge  upon  circum- 
stantial evidence.  One  of  the  most  cogent 
circumstances  In  this  case  is  the  fact  that 
after  this  check  was  raised  to  $25,  appellant 
when  he  went  to  the  drug  store  to  settle  his 
account  indorsed  the  check.  We  cannot  see 
how.  In  this  case,  appellant  can  claim  that 
the  court  should  have  charged  on  circum- 
stantial evidence.  It  is  true,  where  the  case 
rests  upon  circumstantial  evidence,  it  must 
be  given  in  charge,  and  it  may  be  stated  as 
a  general  rule  that,  where  the  only  question 
to  be  determined  by  the  Jury  Is  intent,  the 
court  Is  not  required  to  charge  on  circum- 
stantial evidence.  Flagg  v.  State,  51  Tex. 
Or.  R.  602,  103  S.  W.  855. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 
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NEWMAN  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 

1910.    On  Motion  for  Rehearing, 

Feb.  9,  1910.) 

1.  Phtbicians  and  Scboeons  (I  6*)— REGU- 
LATION—License  TO  Practice  —  STATUTES 
— "Pbacticinq  Medicine." 

A  party  who  advertised  in  a  local  news- 
paper that  he  was  a  masseur  doctor  located  at 
a  certain  place,  and  that  he  could  heal  all  dis- 
eases, and  who  treated  many  person  who  came 
to  him  afflicted  with  various  ailments,  for  which 
he  received  compensation,  was  "practicing  medi- 
cine," within  the  meaning  of  Acts  30th  Leg. 
1907,  pp.  224-228,  c.  123,  forbidding  the  prac- 
ticing of  medicine  without  a  license,  and  declar- 
ing, by  section  13,  that  any  person  shall  be  re- 
garded as  "practicing  medicine"  who  shall  pub- 
licly profess  to  be  a  physician  or  surgeon,  and 
treat  or  offers  to  treat  any  disease  or  disorder, 
mental,  or  physical,  or  any  physical  deformity 
or  injury,  by  any  system  or  method,  or  to  ef- 
fect cures  thereof,  and  receive  compensation 
therefor,  and  hence  was  required  to  have  a  li- 
cense, although  he  prescribed  and  used  no  drugs, 
but  only  massage  treatment. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  |  6;   Dec.  Dig.  $6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  e,  pp.  5488-5491;    vol.  8,  p.  7758.] 

On  Motion   for  Rehearing. 

2.  Indictment  and  Information  (S  111*) — 

RBQUIBITEB  and   SUTFICIENOy- Neoativino 

Exceptions  in  Statute. 

In  a  prosecution  for  violation  of  Acta  SOth 
Leg.  1907,  pp.  224-22a  c.  123,  forbidding  the 
practice  of  medicine  without  registering  and  fil- 
ing for  record  the  certificate  required,  the  com- 
plaint and  information  need  not  negative  the 
exceptions  in  the  act,  where  thejr  are  not  con- 
tained in  the  enacting  clause,  which  defines  the 
offense,  since  the  prosecution  is  not  required  to 
anticipate  defenses  arising  under  the  act. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  Ii  295-298:  Dec. 
Dig.  i  111.*] 

Appeal  from  Kendall  County  Court;  H. 
Tbeis,  Judge. 

J.  M.  Newman  was  convicted  of  practicing 
medicine  without  a  license,  and  appeals.  Af- 
firmed. 

W.  F.  Hays,  for  appellant  F.  J.  McCord, 
Asst.  Atty.  Gen.,  for  the  State. 


RAMSEY,  J.  Appellant  was  charged  in 
the  county  court  of  Kendall  county  with  un- 
lawfully engaging  In  the  practice  of  medi- 
cine without  having  first  registered  and  filed 
for  record  the  certificate  required  by  law. 
A  Jury  was  waived,  and  the  case  submitted 
to  the  court,  and  as  result  of  the  trial  ai>- 
pellant  was  fined  the  sum  of  $50,  and  con- 
demned to  suffer  confinement  in  the  county 
Jail  for  one  hour. 

1.  There  are  two  questions  raised  in  the 
appeal.  One  was  that  the  complaint  and  in- 
formation are  insufficient,  in  that  they  do 
not  negative  the  exceptions  set  forth  In  sec- 
tion 10  of  the  act  in  question.  This  was  not 
necessary.  It  is  only  necessary  to  negative 
exceptions  where  they  are  contained  in  the 


enacting  clause,  whidi  defines  the  offense. 
It  is  not  required  to  anticipate  defenses  aria- 
ing  under  a  general  act,  and  negative  them. 
2.  The  other  question  relates  to  the  sufB- 
ciency  of  the  evidence  to  sustain  the  convic- 
tion, and  Involves  a  construction  of  Acts  30tb 
Leg.  pp.  224  to  228,  Inclusive,  c  123.  The 
e'lidence  shows  that  some  time  in  1908  ap- 
pellant Inserted  In  the  local  paper  at  Boerne 
the  following  advertisement: 

Prof.  J.  M.  Newman 

THE  MASSEUR  DOCTOR 

Has  Located  in  Boerne  at  the  Boerne  Hotel 
Room  No.  21  Upstairs 

He  is  the  doctor  that  cures  Consumption,  Ap- 
pendicitis, as  well  as  all  other  diseases.  Now 
IB  ^our  time  to  be  healed.  Come  and  see  him 
while  he  is  here. 

Soon  thereafter  he  undertook  to  treat  a 
number  of  persons  for  sundry  ailments,  in- 
cluding warts,  fever,  kidney  diseases,  and 
stammering.  Testifying  in  his  own  behalf, 
appellant  stated  he  was  a  doctor  and  a  great 
one;  that  he  could  cure  the  diseases  that  the 
M.  D.'s  could  cure,  and  the  diseases  that  they 
could  not  cure;  that  he  had  treated  and  cur- 
ed various  patients  of  various  ailments,  and 
received  pay  for  his  services  in  so  doing; 
that  he  never  used  or  prescribed  medicine  in 
treating  his  patients;  that  he  only  used  the 
massage  treatment;  that  he  only  rubbed  pa- 
tients for  their  ailments,  and  at  no  time 
pretended  to  be  a  physician  or  surgeon;  that 
he  did  not  practice  medicine,  but  was  oppos- 
ed to  the  use  of  any  medicine  to  effect  cures. 
It  was  shown  by  the  clerk  that  be  bad  filed 
no  license  or  authority  to  practice  medicine. 

In  the  recent  case  of  Ex  parte  Collins,  121 
S.  W.  501,  we  had  occasion  to  consider  the- 
act  in  question.  We  there  held  that  the  word 
"medicine,"  as  used  in  the  Constitution,  em- 
braced the  art  of  healing,  by  whatever  scien- 
tific or  supposedly  scientific  method,  the  art 
of  preventing,  curing,  or  alleviating  diseases, 
and  remedying  as  far  as  possible  results  of 
violence  and  accident  and  that  It  was  broad 
enough  to  include  any  method  that  was  sup- 
posed to  possess  curative  power,  and  author- 
ized the  passage  of  the  act  in  question  re- 
quiring physicians  and  surgeons,  including 
osteopaths,  to  obtain  a  license  before  engag- 
ing in  the  practice  of  their  profession.  Sec- 
tion 13  of  the  act  in  question  provides  that 
"any  person  shall  be  regarded  as  practicing 
medicine  within  the  meaning  of  this  act  (1) 
who  shall  publicly  profess  to  be  a  physician 
or  surgeon  and  shall  treat,  or  offer  to  treat 
any  disease  or  disorder,  mental  or  physical, 
or  any  physical  deformity  or  injury,  by  any 
system  or  method,  or  to  effect  cures  thereof; 
(2)  or  who  shall  treat  or  offer  to  treat  any 
disease  or  disorder,  mental  or  physical,  or 
any  physical  deformity  or  Injury  by  any  sys- 
tem or  method  or  to  efTect  cures  thereof  and 
charge  therefor,  directly  or  Indirectly,  money 
or  other  compensation."   Section  10  of  the  act 
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provides  that  nothing  In  It  shall  be  constrned 
•0  as  to  discriminate  against  any  particular 
school  or  system  of  medical  practice,  and 
that  the  act  shall  not  apply  to  dentists  legal- 
ly qoallfled  and  registered  under  the  laws  of 
this  state,  who  confine  their  practice  strict- 
ly to  dentistry;  nor  to  nurses,  who  practice 
only  nursing;  nor  to  masseurs,  in  their  par- 
ticnlar  sphere  of  labor,  who  publicly  repre- 
sent themselres  as  such.  A  fair  analysis  of 
-section  18  classifies  the  practitioner  who 
«haU  be  subject  and  amenable  to  the  law. 
First,  It  includes  any  one  who  shall  publicly 
profess  to  be  a  physician,  and  claim  to  effect 
eures  by  any  system  or  method;  and,  second, 
those  who  shall  treat  or  oflTer  to  treat  any 
disease  by  any  system  or  method,  or  to  ef- 
fect cures  thereof,  and  charge  therefor.  Evi- 
dently the  ^ordfl  "system  or  method"  were 
intended  to  be  wide  enough  in  their  scope 
to  reach  any  and  every  school  of  medicine, 
whether  based  on  the  administration  of  pills, 
potions,  or  pellets,  or  the  modem — as  many 
persons  believe,  excellent — system  of  osteop- 
athy or  massage.  The  history  of  legislation 
upon  this  subject  in  this  stc^te  shows  that 
heretofore  the  I^eglslature,  in  dealing  with 
the  practice  of  medicine,  had  attempted  to 
classify  the  different  branches,  and  provide 
for  boards  for  the  different  schools.  Evi- 
dently the  ineffectiveness  of  these  laws  was 
brought  to  public  attention,  because  it  is  cer- 
tain that  the  Thirtieth  Legislature,  with  a 
view  of  closing  every  avenue  of  escape  on 
technical  g;rounds,  and  for  the  protection  of 
the  public  health,  as  well  as  individual  clti- 
cens,  against  the  quack  faker  and  charlatan, 
undertook  to  provide  that  any  person  shall  be 
regarded  as  a  practitioner  of  medicine  who 
professed  for  pay  to  cure  any  kind  of  dis- 
order or  injury  by  any  system  or  by  any 
method. 

The  first  statement  in  the  advertisement 
put  out  by  appellant  characterizes  him  as  a 
masseur  doctor.  He  advertised  himself  to 
be  the  doctor,  and  to  cure  consumption,  ap- 
pendicitis, as  well  as  all  other  diseases,  and 
warns  the  public  that  "now  is  your  time  to 
be  healed."  Pursuant  to  his  invitation,  ma- 
ny i)eople  did  call  to  see  him,  to  be  healed 
of  their  troubles.  Can  it  be  said  that  this 
man  was  not  holding  himself  out  as  a  physi- 
cian, as  one  who  treated  and  cured  diseases? 
Can  it  be  said  that  he  did"  not  in  the  sense 
that  the  Legislature  understood  this  term 
and  method  or  system  of  treatment,  know  he 
is  not  exempt  on  the  mere  grround  that  he 
does  not  use  drugs  and  medicines  or  surgical 
instruments?  In  the  case  of  People  v.  AI- 
cutt,  180  N.  T.  517,  81  N.  Bi  1171,  in  treating 
a  somewhat  similar  statute,  it  is  said  "that 
to  confine  the  definition  of  the  words  "prac- 
tice  medicine'  to  the  mere  administration  of 
drugs,  or  the  use  of  surgical  instruments, 
would  be  to  eliminate  the  cornerstone  of 
successful  medical  practice,  namely,  the  dlag- 
aoals.    It  would  rule  out  of  the  professioa 


those  great  physicians  whose  work  was  con- 
fined to  consultation — ^the  diagnostician,  who 
leaves  to  others  the  details  of  practice.  Sec- 
tion 146  of  the  public  health  law  [Laws  1883, 
c  861,  as  amended  by  Laws  1901,  c.  646]  pro- 
vides that  persons  desiring  to  practice  must 
pass  a  regent's  examination,  made  up  of  suit- 
able questions  for  thorough  examination  In 
anatomy,  physiology,  hygiene,  chemistry,  sur- 
gery, obstetrics,  pathology,  diagnosis,  and 
therapeutics,  including  practice  and  materia 
medlca  (and  here  we  may  say  that  this  sec- 
tion corresponds  with  section  9  of  our  law). 
Diagnosis  would,  therefore,  seem  to  be  an  in- 
tegral part  of  both  the  study  and  practice  of 
medicine,  so  recognized  by  the  law  ns  well  as 
common  sense.  The  correct  determination  of 
what  the  trouble  is  must  be  the  first  step  for 
the  cure  thereof.  ♦  •  •  It  may  be  (lltH- 
cult  by  a  precise  definition  to  draw  the  line 
between  where  nursing  ends  and  the  practice 
of  medicine  begins,  and  the  court  should  not 
attempt,  in  construing  this  statute,  to  lay 
down  in  any  case  a  hard  and  fast  rule  on  the 
subject."  The  court  further  says:  "We  are 
of  opinion,  from  the  general  current  of  the 
authorities  throughout  the  country,  and  from 
examination  of  the  history  and  growth  of 
our  public  health  statutes,  that  we  should  not 
apply  the  rule  as  laid  down  In  Smith  v.  Lane, 
24  Hun  [N.  Y.]  682.  When  we  find,  as  In  this 
case,  a  defendant  holding  himself  out  by  sign 
and  card  as  a  doctor  with  office  hours,  who 
talks  of  bis  patients  and  gives  treatments, 
who  makes  a  diagnosis  and  prescribes  diet, 
conduct,  and  remedies,  simple  though  they 
may  be,  and  who  asserts  the  power  to  cure 
all  diseases  that  any  physician  can  cure  with- 
out drugs,  and  also  diseases  that  they  can- 
not cure  with  drugs,  and  who  takes  payment 
for  consultation,  wherein  there  was  an  ex- 
amination and  a  determination  of  the  trou- 
ble— ^that  is,  a  diagnosis — ^as  well  as  payment 
for  subsequent  treatment,  even  If  no  drugs 
are  administered,  we  must  hold  that  he 
comes  within  the  purview  of  the  statute  pro- 
hibiting the  practice  of  medicine  without  be- 
ing lawfully  authorized  and  registered." 

We  think  what  we  have  said  sufficiently 
disposes  of  the  case.  The  appellant  was  un- 
doubtedly guilty  under  all  the  proof,  and  the 
matters  urged  as  a  basis  for  reversal  are,  as 
we  believe,  without  merit. 

The  Judgment  is  affirmed.. 

McCORD,  J.,  not  sitting. 

On  Motion  for  Rehearing. 

RAMSET,  J.  In  this  case  the  appellant 
has  filed  a  motion  for  rehearing,  in  which 
the  correctness  of  the  court's  opinion  as  to 
the  sufflcledcy  of  the  information  Is  attacked 
on  the  ground  that  the  exceptions  In  the  act 
defining  the  offense  are  not  negatived,  and 
In  said  motion  we  are  cited  to  the  case  of 
Salter  v.  State,  44  Tex.  Cr.  R.  691,  73  S. 
W.  886,  and  the  contention  la  earnestly  made 
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that  the  opinion  herein  la  In  conflict  with 
the  dedalon  of  that  caae.  Onr  opinion  la, 
however,  that  there  la  no  conflict  In  the  two 
caaea. 

Connael,  aa  we  think,  aeema  to  have  ovei^ 
locdced  a  fact  touching  the  law  considered 
in  the  Salter  Caae.  By  reference  to  Acta 
2Tth  Leg.  p.  12,  c.  12,  It  will  be  seen  that 
aection  8  of  that  act  deflnea  the  offenae  for 
which  Salter  was  proaecuted.  That  section 
la  aa  follows:  "From  and  after  the  passage 
of  thla  amendment  it  shall  be  unlawful  for 
any  person  to  practice  medicine,  aurgery  or 
obstetrica  in  this  state  except:  First,  all 
those  who  were  practicing  medicine  in  Texas 
prior  to  January  1,  1885.  Second,  all  those 
who  began  the  practice  of  medicine  in  thla 
atate  after  the  above  date  who  have  complied 
with  the  laws  of  this  atate  regulating  the 
practice  of  medicine  in  force  prior  to  the 
passage  of  thla  act:  Provided,  that  those 
who  had  diplomas  recorded  since  January, 
1881,  shall  present  to  the  State  Board  of 
Medical  Examiners  herein  provided  for  satis- 
factory evidence  that  their  diplomas  were  Is- 
sued by  bona  fide  medical  colleges  of  respecta- 
ble standing,  receive  a  certificate  from  said 
boards,  which  shall  be  recorded  as  herein 
provided  for,  and  provided  that  no  fees  shall 
be  required  for  the  issuing  of  such  certifi- 
cates. Third,  all  persona  who  shall  hereaft- 
er receive  certiflcates  from  the  Board  of 
Medical  Examiners  of  this  state  as  above 
provided  for,  and  who  shall  also  in  all  other 
respects  have  complied  with  the  provisions 
of  this  act.  Fourth,  and  provided,  that  all 
persons  who  may  change  their  residence  to 
the  state  of  Texas,  on  filing  a  true  copy 
of  a  license  granted  by  the  board  of  medical 
examiners  of  another  state  or  territory,  certi- 
fied by  the  affidavits  of  the  president  and 
secretary  of  said  board,  with  satisfactory 
proof  of  the  genuineness  of  the  same,  and 
showing  that  the  standard  of  requirements  of 
the  medical  laws  of  said  state  or  territory 
and  that  adopted  by  said  board  of  medical 
examiners  are  equal  to  that  provided  for  in 
this  act ;  and  who,  on  payment  of  the  usual 
fee  of  fifteen  dollars,  may  be  registered  and 
receive  a  license  from  the  Board  of  Medical 
Examiners  of  Texas  to  practice  in  this  state. 
Fifth,  and  provided  further,  that  all  persons 
who  desire  to  hereafter  begin  the  practice  of 
midwifery  in  this  state,  and  charge  for  their 
services,  shall  make  application  to  the  medi- 
cal examining  boards,  said  application  to  b^ 
accompanied  with  the  fee  of  five  dollars  as 
herein  provided,  and  when  the  said  medical 
examining  boards  may  admit  to  examination 
such  applicant,  and  after  passing  a  satis- 
factory examination  in  this  special  branch, 
will  be  granted  a  license  to  practice  mld- 
yflteey  in  the  state  of  Texas:  Provided,  this 
shall  not  apply  to  those  who  do  not  follow 
midwifery  as  a  profession,  and  who  do  not 
advertise  themselves  as  midwlves,  or  hold 


themsdves  out  to  the  pablic  as  practicing 
the  profession  of  midwifery." 

The  holding  in  the  Salter  Case,  supra,  is  di- 
rectly in  line  with  the  statement  in  the  orig- 
inal opinion  to  the  effect  that  "it  is  only 
necessary  to  negative  exceptions  where  ttaey 
are  c(mtalned  in  the  enacting  clause  whlcb 
defines  the  offense."  We  think  this  may  be 
stated  to  be  the  rule  of  pleading  on  this  gnes- 
tion:  "Where  an  offense  is  created  liy  stat- 
ute, and  there  is  an  exception  in  the  enact- 
ing clause,  the  Indictment  must  negative  the 
exception."  State  v.  I>uke,  42  Tex.  45S; 
Young  V.  State,  42  Tex.  404;  Snmmerlin  v. 
State,  8  Tex.  App.  446;  Rice  v.  State,  87 
Tex.  Cr.  R.  37,  38  S.  W.  801.  This  is  placed 
on  the  ground  that  such  exceptions  are  es- 
sentially descriptive  of  the  offense.  In  ttie 
case  at  bar  the  matters  relied  on  are  pure- 
ly defensive,  and  are  contained  in  a  differ- 
ent section  of  the  law  than  that  which  de- 
fines the  offrase.  Some  of  the  authorities 
have  gone  to  the  extent  of  holding  that  al- 
though negative  averments  may  be  in  the 
enacting  clause,  still  if  th^  are  not  essen- 
tially descriptive  of  the  t>ffen8e,  they  need 
not  be  set  ont  in  the  indictment  Mosely  v. 
State,  18  Tex.  App.  311;  Hodges  v.  State, 
44  Tex.  Cr.  R.  444,  72  S.  W.  179 ;  Wilkerson 
V.  State,  44  Tex.  Or.  R.  456,  72  S.  W.  850; 
Osbom  T.  State,  72  S.  W.  592;  HanUns  t. 
State,  72  S.  W.  191. 

The  other  matters  raised  in  the  motion 
<rere  thoroughly  considered  on  the  original 
appeal,  and  need  not  be  further  noticed. 

Believing  that  the  disposition  made  of  the 
case  is  correct,  the  motion  for  rehearing  will 
be  refused. 

McCORD,  J.,  not  Bitting. 


EBLLOOO  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  20; 

1910.) 
Cbixinal  Law  {|  761*)  —  Thiai.  —  Inbtbuo- 

TIONS— AsaUMFTION    OF   FaCIS. 

In  a  criminal  prosecution,  it  la  Improper  for 
the  judge,  in  charging  the  Jury,  to  assume  that 
any  fact  has  been  proved  against  the  defendant, 
however  strong  the  evidence  may  be;  and  in  a 
prosecution  for  practicing  medicine  without  a 
license,  where  the  evidence  was  conflicting  as  to 
what  county  defendant  was  a  resident  of,  it  wa» 
error  for  the  court,  on  the  request  of  the  jury 
for  a  statement  aa  to  what  constituted  a  resi- 
dent of  a  county,  to  charge  that  the  uncontra- 
dicted testimony  in  the  case  showed  him  to  be  a 
resident  of  B.  county. 

[Ed.  Note. — For  other  cases,  see  Crimina) 
Law,  Gent  Dig.  |  1764;   Dec.  Dig.  {  761.*] 

Appeal  from  B^  County  C!ourt;  W.  & 
Shlpp,   Judge. 

S.  Kellogg  was  convicted  of  practicing  med- 
icine without  a  lic^ise,  and  appeals.  Revers- 
ed and  remanded. 

John  A.  Mobley,  Asst  Atty.  Oen.,  for  the 
State. 
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BAMSBT,  J.  Most  of  the  material  gnes- 
tlons  raised  on  this  appeal  IiaTe  been  decid- 
ed adrersejly  to  appellant  In  the  cases  of  Ez 
parte  OolUns,  121  S.  W.  501,  and  Newman  t. 
State  (recently  decided)  124  S.  W.  956w 

It  appears  from  the  STldence,  in  a  general 
way,  that  appellant  resided  in  Bell  connty, 
and  was,  in  the  legal  sense  of  that  term,  a 
resident  of  such  connty,  though  the  evldenoe 
of  some  of  the  witnesses  leaves  this  fact  in 
doubt  Among  others,  T.  M.  Harris  testified 
as  follows:  "I  saw  him  In  Kllleen  frequently, 
and  he  was  staying  there  while  he  gave  me 
the  treatments.  He  had  formerly  lived  over 
in  Ooryell  county,  and  my  Impression  ia  that 
his  family  was  staying  there,  and  that  he 
had  moved  his  family  to  Kllleen  since  last 
spring.  He  had  been  boarding  in  Kllleen  at 
Mr.  Sprott's  for  over  a  year,  and  kept  his 
oflHce  at  his  house."  Another  witness,  W.  A. 
Stafford,  testifled  as  follows:  "The  defend- 
ant had  an  otBfx  at  the  residence  of  Mr. 
H.  L.  Sprotts,  In  Kllleen,  Bell  connty,  Tex., 
at  the  time  he  gave  me  the  treatment,  and 
he  has  been  living  there  In  Kllleen  for  about 
one  year."  In  this  connection  it  should  be 
stated  that  appellant  was  charged  with  prac- 
ticing medicine  without  license  during  May 
of  1909.  Another  witness,  Dr.  Wood,  testi- 
fied that  he  had  known  appellant  since  before 
the  17th  day  of  May,  1909,  and  that  be  had 
been  living  in  Bell  county  for  about  two 
years. 

It  Is  made  to, appear  by  bill  of  exceptions 
that  after  the  case  had  been  dosed,  and  aft- 
er the  jury  had  received  the  charge  of  the 
court,  and  had  retired  from  the  courtroom, 
.and  had  considered  of  their  verdict  for  some 
time,  th^  came  in  open  court,  and  presented 
to  the  court  the  following  question  in  writ- 
ing, to  wit:  "Judge  W.  S.  Sfalpp:  We  would 
ask  the  law,  or  an  opinion,  on  what  it  takes 
to  constitute  a  resident  of  a  county.  J.  B. 
Sparks,  Foreman."  To  which  question  the 
court  made  answer  In  writing,  and  delivered 
the  same  to  the  Jury,  as  follows:  'TThe  uncon- 
tradicted testimony  In  this  case  is  that  the 
defendant  In  this  case  was  and  is  a  citizen 
of  Bell  county,  Tex."  To  which  action  of  the 
court  appellant  then  and  there  excepted  on 
the  ground  that  said  Instruction  was  on  the 
weight  of  the  eridence.  It  has  been  quite 
uniformly  held  that  It  Is  improper  for  a 
Judge,  In  charging  the  Jury  In  a  criminal  case, 
to  assume  that  any  fact  has  been  proved 
against  the  defendant,  however  strong  the 
evidence  may  be.  Webb  v.  State,  8  Tex. 
App.  115;  Baker  v.  State,  6  Tex.  App.  344. 
It  is  said  that  it  is  the  object  of  our  Oode, 
gathered  from  every  provision  relating  to 
that  subject,  to  prohibit  the  Judge  from  ex- 
pressing any  opinion  as  to  the  weight  of  the 
testimony  or  the  credibility  of  the  witnesses. 
Kirk  V.  State,  35  Tex.  Cr.  R.  224,  S2  S.  W. 
1046.    Hie  Jury  are  the  exclusive  Judges  of 


the  weight  of  evidence,  except  when  it  is 
provided  by  law  that  a  certain  weight  or  ef- 
fect Is  to  be  attached  to  a  certain  species  of 
evidence ;  and  a  Judge,  In  framing  his  charge 
to  a  Jury,  should  not  undertake  to  advise 
them  or  instruct  them  uiK>n  the  weight  or  ef- 
fect of  the  evidence.  If  in  any  case  it  were 
proper  to  Insti-uct  the  Jury  that  any  issuable 
fact  was  shown  by  the  uncontradicted  evi- 
dence, we  think  In  this  case,  where  the  mat- 
ter was  not  placed  clearly  beyond  doubt,  that 
it  must  be  held  erroneous  and  reversible. 

We  deem  it  unnecessary  to  discuss  the 
many  other  questions  raised  in  the  case,  since 
most  of  them  are  fully  covered  by  the  recent 
cases  above  dted. 

For  the  error  pointed  out,  the  Judgment  ia 
reversed,  and  the  cause  Is  remanded. 


WADKINS 
(Court  of  Criminal  Ai 


V.  STATm 

^eals  of  Texas. 
10.) 


Jan.  28, 


1.  iNDIOnaNT    AND    INFOBUATION    (|    132*)— 

JoiNDEB  01'  Offenses— Election. 

Counts  for  rape  and  incest,  based  on  the 
same  transaction,  could  be  joined  in  the  indict- 
ment, so  that  the  state  was  not  required  to  elect 
upon  which  count  it  would  proceed. 

[£)d.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  |  443;  Dec.  Dig. 
J  132  •] 

2.  Incest  (|  5*)— Pxbsons  Who  mat  CSouut 
— illkqitimatb  child. 

The  crime  of  incest  may  be  committed  be- 
tween a  father  and  an  illegitimate  child. 

[Ed.  Note. — For  other  cases,  see  Incest,  (3ent. 
Dig.  »8;  Dec.  Dig.  »  6^*] 

3.  Incest  (|  13*)— Pbosxcutions— Admission 
or  Evidence. 

In  a  prosecution  for  incest  with  accused's 
illegitimate  child,  evidence  was  admissible  that 
accused  claimed  prosecutrix,  who  was  l>om  to  her 
mother  out  of  wedlock,  as  his  child  when  she 
was  an  infant,  shortly  after  her  mother's  death, 
and  took  her  to  bis  home  and  recognized  her  as 
bis  child. 

[Ed.  Note.— For  other  cases,  see  Incest,  De& 
Dig.  1 13.*] 

4.  Cbiminai.  Law  ({  741*)— TbiaI/— Weight 
or  Evidence. 

The  weight  of  the  evidence  is  for  the  Jury. 
[Ed.    Note.— For   other    caaes,    see    Criminal 
Law,  Cent.  Dig.  |  1713;  Dec.  Dig.  |  741.*] 

5.  Criminal  Law  (f  811*)— Insxbuctions— 
Weight  or  Evidence. 

An  instmction  as  to  the  effect  or  insuffi- 
ciency of  an  isolated  part  of  the  evidence  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1787.  1969-1972 ;  Dec.  Dig. 
§  811.  *J 

6.  Cbiminai.  Law  ({  780*)  —  Inbtbuctions — 
Weight  or  Evidence  —  Asbtjmption  op 
Facts— Truth  or  £!vidence. 

In  a  prosecution  for  incest  with  accused's 
illegitimate  child,  the  court  instructed  that  if 
the  jury  was  satisfied  from  the  evidence  that 
prosecutrix  was  an  accomplice  to  the  inter- 
course, or  had  a  reasonable  doubt  whether  or 
not  she  was,  they  could  not  find  accused  guilty 
upon  her  testimony  alone,  unless  it  had  been  cor- 
roborated as  to  the  offense.     BeU,  that  the 
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•change  was  erroneous  for  permitting  a  conviction 
if  there  was  evidence  corroborating  the  prosecu- 
trix showing  that  accused  committed  the  of- 
fense, and  also  for  not  charging  that  before  the 
Jury  could  convict  on  the  testimony  of  prosecu- 
trix they  must  believe  that  it  was  true  and 
showed  accused's  guilt  as  charged. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  tf  185d-1863;  Dec.  Dig.  { 
780.*] 

7.  Criminal    La.w    (H    507,    780*)— Accom- 
plices. 

If  accused's  illegitimate  daughter  voluntari- 
'ly  had  Intercourse  with  him,  she  was  an  accom- 
plice to  the  crime  of  incest,  and  the  jury  should 
nave  been  so  instructed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
lAw.  Cent  Dig.  i(  1090,  1869-1863;  Dec.  Dig. 
H  507,  780.*] 

Appeal  from  District  Court,  Navarro  Coan- 
<ty;  H.  B.  Davlsa,  Judge. 

General  Wadklns  was  convicted  of  incest, 
.and  he  appeals.  Reversed,  and  remanded  for 
new  trial. 

El  J.  Gibson,  for  appellant  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  By  Indictment  fUed  in  the 
.district  court  of  Navarro  county  appellant 
was  charged  with  the  offense  of  rape  commit- 
ted upon  one  Rlttle  Wadklns,  and,  in  a  sep- 
arate count,  that  appellant  had  carnal  inter- 
course with  said  Rlttle  Watkins,  she  being 
then  and  there  his  daughter.  Upon  a  trial 
bad  In  said  court  on  the  12th  day  of  April, 
1909,  appellant  was  convicted  of  the  offense 
of  Incest,  and  his  punishment  assessed  at 
confinement  in  the  penitentiary  for  a  period 
of  five  years. 

For  the  most  part,  the  case  was  well  tried, 
and  few  grounds  set  out  In  appellant's  motion 
for  a  new  trial,  or  matters  evidenced  by  bills 
of  exception,  require  attention.  We  think  the 
-charge  of  the  court  on  the  subject  of  Incest, 
except  in  so  far  as  it  relates  to  the  matter  of 
-accomplice  testimony,  when  taken  in  connec- 
tion with  special  charge  No.  3,  given  at  the 
request  of  counsel  for  appellant,  fairly  and 
well  presents  all  the  Issues  arising  under  the 
•evidence. 

1.  Objection  was  made  on  the  trial  that 
the  court  erred  In  not  requiring  the  state  to 
•elect  as  to  the  count  in  the  Indictment  on 
which  fi.  conviction  would  be  sought  The  re- 
fusal of  the  court  so  to  do  Is  rested  on  the 

■safe  ground  that  the  transaction  and  occur- 
'rence  with  reference  to  which  both  rape  and 
incest  were  charged  occurred  at  the  same 
time  and  were  one  and  the  same  transaction. 
It  therefore  follows,  if  the  Intercourse  was 
-shown  and  It  was  by  force,  it  would  be  rape. 
The  intercourse  being  shown,  in  the  absence 
of  proof  of  force,  or  if  consent  were  shown, 
4nd  the  relationship  being  proven,  it  would  be 
Incest  Under  the  circumstances  an  election 
was  not  required. 

2.  It  seems  well  settled  in  this  state  that 
the  crime  of  Incest  can  be  committed  between 
a  father  and  an  illegitimate  child.    Clark  v. 


State,  39  Tex.  Cr.  R.  179,  45  S.  W.  576,  73  Am. 
St  Rep.  918;  2  McClaln,  Criminal  Law.  I 
1120.  It  seems  also  to  be  well  settled  by  the 
authorities  that  it  Is  competoit  to  Introduce 
as  proof  of  such  relationship,  admissions  and 
statements  of  the  defendant  Am.  &  Bng. 
Ency.  of  Law,  vol.  16,  p.  140 ;  Morgan  v.  State, 
11  Ala.  289;  Bergen  t.  People,  17  111.  426, 
65  Am.  Dec.  672.  It  seems  also  to  be  the  rule 
that  relationship  between  the  parties  may  be 
shown  by  reputation  (State  v.  BulUnger,  54 
Mo.  144;  Bwell  v.  State,  6  Yerg.  [Tenn.]  364, 
26  Am.  Dec.  480),  though  the  contrary  to  this 
view  has  been  held  in  Alabama  (Elder  t. 
State,  123  Ala.  35,  26  South.  213). 

In  this  case  testimony  was  Introduced  by 
the  state  to  the  effect,  in  substance,  that 
when  the  complaining  party,  Rlttle  Wadklns, 
was  an  Infant,  and  soon  after  the  death  of 
her  mother,  to  whom  she  was  bom  out  of 
wedlock,  appellant  claimed  her  as  his  own 
child,  took  her  Into  his  home,  and  recognized 
and  treated  her  as  such.  Some  proof  was  in- 
troduced by  the  state  of  intimate  relations 
between  appellant  and  the  mother  of  the 
child,  rendering  it  probable  that  in  fact  she 
was  his  child.  Recognition  of  her  as  his 
child  was  shown  practically  without  contra- 
diction. All  this  testimony  was  admissible 
in  proof  of  the  fact  alleged.  Its  weight,  of 
course,  was  a  question  for  the  Jury,  and,  like 
any  other  evidence,  it  was  before  them  for 
their  consideration;  nor  was  appellant  enti- 
tled to  instructions  with  reference  to  the  ef- 
fect or  value  or  insufficiency  of  any  single 
and  isolated  part  of  this  evidence.  We  think 
none  of  the  questions  raised  on  the  appeal, 
therefore,  will  entitle  appellant  to  a  reversal 
of  the  case,  except  the  charge  of  the  court 
on  the  subject  of  accomplice  testimony. 

8.  On  accomplice  testimony  the  court  thus 
instructed  the  Jury:  "A  conviction  cannot  be 
had  upon  the  testimony  of  an  accomplice,  un- 
less corroborated  by  other  evidence  tending 
to  connect  the  defendant  with  the  offense  com- 
mitted, and  the  corroboration  is  not  sufficient 
if  it  merely  shows  the  commission  of  the  of- 
fense. The  accomplice,  as  the  word  is  here 
used,  means  any  one  connected  with  the 
crime  committed,  either  as  principal  offender, 
as  an  accomplice,  as  an  accessory,  or  other- 
wise. It  includes  all  persons  who  are  con- 
nected with  the  crime  by  an  unlawful  act 
or  omission  on  their  part,  transpiring  either 
before,  at  the  time  of,  or  after  the  commis- 
sion of  the  offense.  Now,  if  yon  are  satis- 
fied from  the  evidence  that  the  witness  Rit- 
tie  Wadklns  was  an  accomplice  to  the  act  o( 
carnal  knowledge,  or  you  have  a  reasonable 
doubt  as  to  whether  she  was  or  was  not  an 
accomplice  as  that  term  is  defined  in  the  fore- 
going instructions,  then  you  are  further  in- 
structed that  you  cannot  find  the  defendant 
guilty  upon  her  testimony  alone,  unless  yon 
are  satisfied  that  the  same  has  been  corrobo- 
rated by  other  evidence  tending  to  establish 
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that  the  defendant  did  in  fact  commit  the  of- 
fense." 

This  Instruction  was  excepted  to  at  the  time 
by  proper  bill,  and  was  also  made  a  ground 
of  the  motion  for  new  trial,  and  its  accuracy 
questioned  for  the  following  reasons:  (1)  Be- 
cause said  charge  was  upon  the  weight  of  the 
evidence,  and.  In  effect,  instructed  the  Jury 
to  find  the  defendant  guilty  If  the  testimony 
of  the  prosecutrix,  RIttle  Wadklns,  was  cor- 
roborated by  other  evidence  tending  to  estab- 
lish that  the  defendant  committed  the  of- 
lense.  (2)  Because  said  charge  only  defined 
an  accomplice  in  the  abstract;  whereas,  under 
the  facts  of  the  case,  the  court  should  have 
told  the  Jury  In  express  words  that,  if  there 
was  an  offense  committed,  RIttle  Wadl^ins 
was  an  accomplice.  (3)  Because  the  court, 
in  said  charge,  assumed  that  a  carnal  act  was 
committed  between  prosecutrix  and  the  de- 
fendant (4)  Because  said  charge  left  It  to 
the  Jury  to  determine  whether  or  not  the 
prosecutrix,  RIttle  Wadlcins,  was  an  accom- 
plice^ when,  as  a  matter  of  fact,  the  evidence 
left  no  room  for  any  other  conclusion,  (p) 
Because  the  charge  of  the  court,  as  given, 
failed  to  Instruct  the  Jury  that  they  could  not 
convict  on  the  testimony  of  the  prosecutrix, 
RIttle  Wadklns,  although  they  believed  she 
told  the  ^ruth,  and  that  the  teBtimony  made 
out  a  case  against  the  defendant,  unless  there 
was  other  evidence  besides  her  testimony  that 
connected  the  defendant  with  the  offense, 
which  was  believed  by  the  Jury  to  be  true. 
(6)  Because  said  charge  of  the  court  should 
have  gone  further,  and  charged  on  the  char- 
acter of  corroboration  required,  viz.,  not  only 
the  commission  of  the  act  of  carnal  inter- 
course, but  proof  of  defendant's  paternity. 

We  thlnlc  the  charge  of  the  court  is  inaptly 
expressed,  and  is  Inaccurate  in  several  par- 
ticulars. In  the  first  place,  it  is  undeniably 
true  that  if  the  intercourse,  as  the  verdict  af- 
firms, was  voluntarily  entered  into  by  Rittle 
Wadklns,  she  was  in  law  an  accomplice,  and 
the  jury  should  in  terms  have  been  so  in- 
structed. The  charge  was  also  erroneous  be- 
cause it  permitted  a  conviction  if  there  was 
other  evidence  tending  to  corroborate  RIttle 
Wadklns,  and  establishing  the  fact  that  ap- 
pellant had  committed  the  offense,  and  was 
further  inaccurate  in  that  it  failed  to  in- 
struct the  Jury  that,  before  they-  could  convict 
on  the  testimony  of  the  prosecuting  witness, 
Rittle  Wadklns,  they  must  believe  that  her 
testimony  was  true,  and  that  it  showed  that 
appellant  was  guilty  of  the  offense  charged. 
The  inaccuracy  of  this  charge  lias  been  point- 
ed out  In  very  many  cases  by  this  court, 
notably  in  the  cases  of  Oates  v.  State,  50  Tex. 
Cr.  R.  39,  95  S.  W.  105;  Fruger  v.  State,  56 
Tex.  Or.  R.  398,  120  S.  W.  197;  BeU  v.  State, 
89  Tex.  Cr.  R.  677,  47  S.  W.  1010;  Jones  v. 
State,  44  Tex.  Cr.  R.  657,  72  S.  W.  845; 
Oarlas  t.  State,  48  Tex.  Cr.  R.  449,  88  S.  W. 
345;  Hart  v.  State,  47  Tex.  Cr.  R.  156,  82  8. 


W.  6S2;  Crenshaw  r.  State,  48  Tex.  Cr.  R. 
77,  85  S.  W.  1147 ;  Washington  v.  State,  47 
Tex.  Cr.  B.  181,  82  S.  W.  653;  Barton  v. 
State,  49  Tex.  Cr.  B.  121,  90  S.  W.  877;  Dixon 
V.  State,  90  S.  W.  878;  Morawitz  v.  State,  49 
Tex.  Cr.  R.  866,  91  S.  W.  227;  Reagan  v. 
State,  49  Tex.  Cr.  R.  443,  93  S.  W.  733;  Gates 
V.  State,  48  Tex.  Cr.  R.  131,  86  S.  W.  769; 
Barrett  t.  State,  65  Tex.  Cr.  R.  182,  115  8. 
W.  1187;  Newman  v.  State,  55  Tex.  Cr.  R, 
273, 116  S.  W.  677;  Tate  v.  State,  66  Tex.  Cr. 
R.  397,  116  S.  W.  604. 

We  have  recently,  in  the  cases  of  King  v. 
State,  123  S.  W.  135,  and  Brown  T.  State  (not 
yet  officially  reported)  124  S.  W.  101,  com- 
mended and  approved  certain  charges  on  the 
law  of  accomplice  testimony,  and  in  the  more 
recent  case  of  Campbell  v.  State,  123  S.  W. 
583,  we  set  out  in  hsec  verba  an  approved 
charge  on  this  subject,  with  a  view  of  fur- 
nishing trial  courts  with  an  accurate  instruc- 
tion on  this  question.  . 

For  the  error  pointed  out,  the  Judgment  of 
conviction  is  set  aside,  and  the  cause  remand- 
ed for  another  trial. 

McCORD,  J.,  not  sitting. 


BARBEE  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  9, 

1909.     On  Motion  for  Rehearing, 

Jan.  26,  1910.) 

1.  WiTRBBBES  (I   268*)  —  CbOBS-BXAHINATION 

— Wholb  of  CoNvaasATioN. 

In  a  prosecution  for  homicide,  where  de- 
fendant's wife  testified  that  prior  to  the  killing 
the  decedent  came  to  the  house,  where  she  was 
alone,  and  made  an  indecent  proposal  to  her, 
of  which  she  told  her  husband  the  night  before 
the  homicide,  it  was  proper  on  cross-examina- 
tion to  ask  her  what  her  husband  said  when 
she  told  him,  and  if  he  asked  any  questions, 
since,  under  the  statutes,  where  a  part  of  a  con- 
versation is  introduced,  all  parts  that  illustrate 
or  explain  any  other  part  are  admissible. 

[EM.   Note.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  S  933 ;   Dec.  Dig.  {  268.*] 

2.  Homicide  (|  166*)  —  Motivb— Evidence — 
Admissibility. 

In  a  prosecution  for  homicide,  where  the 
wife  of  defendant  testified  that  prior  to  the 
killing  decedent  came  to  the  house,  where  she 
was  alone,  and  made  an  indecent  proposal  to 
her,  of  which  she  told  her  husband  the  night 
l>efore  the  homicide,  the  testimony  of  defend- 
ant's son,  who  went  to  live  with  decedent  after 
the  time  of  the  claimed  insult  to  his  mother, 
that  his  mother  knew  be  was  to  stay  with  de- 
cedent, and  that  she  never  told  him  not  to  asso- 
ciate with  decedent,  or  made  any  objection  to 
his  association  with  him,  was  admissible  as 
tending  to  discredit  the  testimony  of  the  mother. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i|  320-331 ;    Dec.  Dig.  {  166.*] 

3.  Homicide  (|  169*)— E<vidbnob  — Adkissi- 
BiLmr. 

In  a  prosecntion  for  homicide,  in  whidi 
there  were  two  trials,  where  there  was  no  dis- 
pute in  either  of  them  over  the  fact  that  the 
defendant  brought  his  own  pistol  with  him  from 
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home,  it  was  not  error  on  the  second  trial  to  al- 
low witness  to  state  that  the  defendant  ex- 
bibited  it  to  him  shortly  before  the  homicide. 

[Ed.    Note. — For  other  cases,   see   Homicide, 
Cent.  Dig.  §§  341-850;  Dec.  Dig.  f  169.*] 

4.  Homicide  (f  166*)  —  Bvidbncb— Admissi- 
bility. 

In  a  prosecution  for  homicide,  where  there 
was  evidence  that  decedent  prior  to  the  killing 
went  to  the  house  where  defendant's  wife  was 
alone,  and  made  an  indecent  proposal  to  her, 
of  which  she  told  her  husband  the  night  before 
the  homicide,  it  was  proper  to  allow  a  witness 
to  testify  that  he  was  with  defendant  on  the 
morning  of  the  homicide,  that  defendant  asked 
him  if  he  had  seen  decedent,  stated  that  he 
wished  to  see  him,  that  one  of  his  boys  had  a 
little  trouble  with  him  the  evening  before,  and 
that  he  wanted  to  straighten  it  up,  that  he  was 
awful  mad  when  the  boy  told  him,  and  that  de- 
fendant appeared  to  be  mad  and  showed  him  a 
pistol  he  had,  since  this  tended  to  show  that  the 
motive  of  the  killing  was  not  the  insult  to  the 
wife,  but  malice  because  of  the  difficulty  with 
the  boy. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent.  Dig.  U  320-331;   Dec.  Dig.  I  166.  •] 

5.  Homicide  ({  166*)  —  Evidence  —  Admissi- 

BILITT. 

In  a  prosecution  for  homicide,  where  there 
was  evidence  that  prior  to  the  killing  decedent 
went  to  the  house  where  defendant's  wife  was 
alone,  and  made  an  indecent  proposal  to  her,  of 
which  she  told  her  husband  the  night  before  the 
homicide,  it  was  proper  to  allow  defendant's 
son  to  testify  that  decedent  came  to  defendant's 
house  after  the  time  of  the  claimed  insult  to 
his  mother,  stayed  all  night,  and  ate  with  the 
family,  and  that  he  did  not  notice  any  difficulty 
in  the  relationship  i>etween  decedent  and  his 
mother. 

[Ed.   Note.— For  other   cases,   see   Homicide, 
Cent.  Dig.  ii  320-331 ;    Dec.  Dig.  «  166.*] 

6.  Witnesses  <8  388*)— Contbadiotion— Tes- 
timony OK  FoRMEB  Trial. 

Where  there  have  been  two  trials  in  a  pros- 
ecution, it  is  proper  to  ask  a  witness  testifying 
on  the  second  what  be  testified  to  on  the  first  to 
lay  a  predicate  to  contradict  him. 

[Ed.   Note. — For  other  cases,  see   Witnesses, 
Cent.  Dig.  §S  1233-1246;   Dec.  Dig.  {  888.*] 

7.  HoMiciDB  (I  193*)  —  SELF-DErawBE  —  Pos- 
session OF  Weapon— BviDKNCB— Admissi- 
bility. 

In  a  prosecution  for  homicide  by  shooting, 
testimony  of  a  witness  that  after  decedent  fell 
he  saw  him  making  a  motion  with  his  hand  as 
if  putting  a  knife  m  his  pocket  was  inadmissi- 
ble, since  defendant  could  not  have  acted  on 
anything  decedent  was  doing  at  that  time. 

[Ed.   Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  416;  Dec.  Dig.  «  103.*] 

8.  Homicide  (|  340*)— Appeal  and  Bkeob- 
Harmless  Ebbob— Instructions. 

Under  the  stiitute  stating  that  the  fact  that 
defendant  has  been  convicted  of  a  lower  grade 
of  offense  than  that  which  he  is  guilty  of  is  not 
a  ground  for  new  trial,  where,  in  a  prosecution 
for  homicide  defendant  was  found  guilty  of  mur- 
der in  the  second  degree,  he  cannot  complain  of 
error  in  the  court's  charge  on  manslaughter  up- 
on sudden  impulse  on  the  ground  that  the  evi- 
dence does  not  suggest  manslaughter  upon  sud- 
den Impulse,  since  it  could  not  have  Injured 
him,  as  it  authorized  the  jury  to  find  a  lower 
grade  than  he  was  guilty  of  and  which  the  evi- 
dence warranted. 

[Ei.  Note.— For   other  cases,   see   Homicide, 
Cent.  Dig.  §S  71B-720;   Dec.  Dig.  {  340.*] 


9.  Homicide  (S  254*)  —  Evidence  —  Sdht- 
oiency. 

In  a  prosecution  for  homicide,  evidence  held 
to  sustain  a  verdict  of  guilty  of  murder  in  the 
second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
CenL  Dig.  fi  533-538 ;    Dec.  Dig.  |  254.*] 

On  Motion  for  Rehearing. 

10.  Homicide  <J  309*)— Trial— Instruotiow. 

In  a  prosecution  for  homicide,  an  instruc- 
tion was  erroneous  which  required  that,  before 
defendant  would  be  entitled  to  a  reduction  of 
his  offense  to  manslaughter,  the  jury  must  be- 
lieve twth  that  be  was  led  to  commit  the  homi- 
cide from  learning  that  decedent  had  insulted 
his  wife,  and  also  that  the  decedent  had  used 
violent  language  to  and  threatened  him  with 
bodily  harm,  since,  where  the  law  makes  any 
given  fact  adequate  cause  for  homicide,  a  de- 
fendant is  entitled  to  an  unequivocal  instruc- 
tion that,  it  such  fact  is  proven,  it  is  adequate 
cause,  and  where  any  one  or  more  issues  are 
raised  by  the  evidence,  either  of  which,  if  found 
to  be  true,  would  as  a  fact  constitute  adequate 
cause,  the  jury  should  be  so  instructed,  and  it  is 
error  to  blend  the  two  and  require  that  the  af- 
firmative of  both  be  proved. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  fi  649-656 ;   Dec.  Dig.  {  309.*] 

11.  Criminal  Law  (g  810*)— Tbiai^Ikstboc- 
TioNS— Conflicting  Inbtbuctions. 

In  a  prosecution  for  homicide,  it  was  error 
to  charge  in  one  instruction  that  if  defendant 
was  led  to  commit  the  homicide  from  learning 
that  decedent  had  insulted  his  wife,*  and  also 
that  the  decedent  had  used  violent  language  to 
and  threatened  defendant  with  bodily  harm,  he 
was  only  guilty  of  manslaughter,  and  in  the 
next  that,  in  order  to  reduce  his  offense  to  man- 
slaughter, it  was  only  necessary  for  the  jury  to 
believe  that  he  was  led  to  commit  the  homicide 
from  learning  that  decedent  had  insulted  his 
wife. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1908;   Dec/Dig.  {  810.*] 

Appeal  from  District  Court,  Grayson  Coun- 
ty;  B.  L.  Jones,  Judge. 

E.  L.  Barbee  was  convicted  of  murder,  and 
appeals.    Reversed  and  remanded. 

Head,  Dillard,  Smith  &  Head  and  Wolfe, 
Hare  &  Maxey,  for  appellant  F.  J.  McCord, 
AsBt  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  is  the  second  appeal 
of  this  case.  Tlie  former  opinion  will  be 
found  In  50  Tex.  Cr.  B.  426,  07  S.  W.  1058. 
Upon  this  conviction  appellant's  punishment 
was  assessed  at  Ave  years'  confinement  in  the 
penitentiary  for  murder  in  the  second  degree. 

We  glean  from  appellant's  brief  the  fid- 
lowing  as  the  uncontradicted  evidence  upon 
the  trial:  "The  uncontroverted  evidence  np- 
on  the  trial  shows:  That  about  noon  on  the 
6th  day  of  March,  1005,  on  the  public  square 
in  Sherman,  Tex.,  appellant  shot  deceased 
one  time  with  a  pistol  and  killed  him.  That 
at  the  time  of  the  shooting  deceased  was 
standing  near  the  rear  end  of  a  wagon. 
That  immediately  after  the  shot  he  fell  with 
his  body  partly  under  the  hind  end  of  the 
wagon,  and  that  very  soon  after  he  fell  he 
died  without  spealiing  or  saying  anything 
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after  be  waa  shot  That  tbe  day  of  the  homi- 
cide was  stray  sale  day,  and  that  a  large 
number  of  people  were  at  the  time  of  the 
homicide  In  doae  proximity  to  the  scene  of 
the  shooting,  conversing,  trading  horses,  and 
standing  aronnd.  Deceased  and  appellant 
had  been  acquainted  for  several  years,  and  at 
one  time  deceased  bad  worked  for  appellant 
on  his  farm.  In  the  latter  part  of  the  sum- 
mer of  1904  appellant,  with  his  family,  moved 
fit>m  a  farm  near  Howe,  Tex.,  to  a  farm  near 
Southmayd,  Tex.  At  the  time  of  moving  ap- 
pellant's crop  had  not  been  fully  gathered, 
and  he  left  deceased  and  his  son  Frank  on 
the  farm  at  Howe  to  look  after  and  gather 
the  crop.  Just  before  Frank  Barbee  left  the 
fiurm  at  Howe,  he  sent  a  package  of  laundry 
from  Howe  to  Sherman  to  be  laundered,  and, 
when  he  left  there  to  Join  his  parents  at 
Southmayd,  the  laundry  had  not  returned. 
Frank  gave  deceased  the  necessary  money  to 
pay  for  the  laundry,  requesting  deceased  to 
receive  It,  and  keep  it  until  he  (Frank)  should 
call  for  It  at  some  time.  On  Sunday  before 
the  faomldde  on  Monday  Frank  Barbee  at- 
tended church  near  Howe,  and  deceased  also 
attended  that  church.  After  service,  F1:ank 
told  deceased  that  be  would  go  up  home  with 
him  and  get  his  laundry  and  deceased  said  all 
right  Deceased,  his  cousin,  and  brothei^ln- 
law  left  the  church  together  In  a  buggy,  and 
were  overtaken  near  the  place  where  deceased 
lived  by  Frank  Barbee.  When  Frank  came 
op  to  the  boggy,  It  was  stopped,  and  Jenkins 
had  gotten  oot  Frank  asked  deceased  If  he 
was  going  on  with  him  after  the  laundry. 
Deceased  said  no.  That  appellant  owed  him 
some  money,  and  he  was  not  going  to  give 
B'rank  his  laundry  until  he  got  bis  money. 
Frank  told  deceased  that  he  (Frank)  did  not 
owe  deceased  anytblng,  and  tbat  he  would 
have  to  look  to  his  father  for  his  money. 
If  liiB  father  owed  him  anything,  he  would 
pay  it,  and  that  deceased  ought  not  to  bold 
the  laundry  for  something  somebody  else 
owed  him.  Deceased  said  that  appellant  had 
to  pay  him  that  money.  Tbat  aiv)ellant  could 
not  beat  bim  out  of  anything,  and  that  Frank 
coold  not  have  the  laundry  until  he  got  the 
money  unless  he  rode  over  bis  dead  body. 
Deceased  said  to  Frank;  'You  tell  the  old 
man,  if  he  says  he  don't  owe  me,  that  he  Is 
a  damned  old  lying  son  of  a  bitch.'  That 
deceased  seemed  out  of  humor,  and  liad  an 
open  knife  in  tils  hands.  On  that  evening, 
after  returning  borne  a  short  time  before 
night,  Frank  told  appellant  the  incident  of 
Ills  meeting  and  conversation  with  deceased. 
In  July,  1904,  while  deceased  was  working 
at  appdiant's  house  and  while  the  members 
of  the  family  were  away  from  the  house,  de- 
ceased went  to  appdlanf  8  house,  and  made 
an  insulting  and  Indecent  proposal  to  appel- 
lant's wife.  Appellant's  wife  told  deceased 
tbat  she  would  tell  her  husband.  Deceased 
toM  appellant's  wife  that  If  she  told  her  hus- 
band and  her  husband  came  on  to  him  that 
be  woold  kill  her  hnsband;  and,  after  some 


parleying  and  insisting  on  the  part  of  de- 
ceased that  appellant's  wife  say  nothing  about 
the  matter,  deceased  left  the  house  and  noth- 
ing was  said  about  the  matter  by  appellant's 
wife  at  that  time  to  anybody,  but  deceased 
told  one  Henry  Rankin  of  the  incident  tbat 
occurred  between  him  and  appellant's  wife. 
On  Sunday  night  before  the  homicide  on  Mon- 
day appellant's  wife  told  appellant  of  the  in- 
sult that  bad  been  offered  to  her  by  deceased. 
On  the  morning  of  the  homicide  deceased 
asked  Joel  Collins,  a  trader,  to  buy  a  couple 
of  mules  that  he  (deceased)  had  for  sale.  Col- 
lins told  the  deceased  that  he  did  not  want 
the  mules,  and  suggested  that  deceased  sell 
them  to  appellant  Deceased  replied  that  he 
would  not  sell  appellant  anything;  that  he 
would  rather  cut  his  (Barbee's)  paunch  out 
than  to  sell  him  the  mules.  The  occasion  of 
the  homldde  was  the  first  meeting  between 
appellant  and  deceased  on  the  day  of  the 
homldde.  At  the  time  of  the  homldde  de- 
ceased had  In  bis  pocket  two  pocketknlves. 
Immediately  after  the  shooting  appellant 
stated  that  deceased  was  coming  at  falm  with 
a  knife.  The  controverted  facts  are  that  the 
state  showed  that  before  the  homldde  appel- 
lant inquired  for  deceased,  stating  he  had  a 
settlement  to  make  with  him,  and  that  appel- 
lant had  said  tbat  he  never  had  been  as  mad 
In  bis  life  as  he  was  either  the  evening  before 
or  the  night  before.  At  the  time  of  the  homl- 
dde. It  was  claimed  by  appellant  that  he  ap- 
proached deceased  and  asked  him  why  he 
treated  his  wife  the  way  he  did,  that  de- 
ceased drew  a  knife,  and  said  he  would  cut 
appellant's  damned  paunch  out,  and  was  ad- 
vancing toward  him  when  appellant  shot,  and 
in  this  connection  appellant  is  corroborated ; 
while  it  was  claimed  by  tbe  state  tbat  at  the 
time  the  fatal  shot  was  fired  that  deceased 
was  standing  with  his  hands  by  his  side  doing 
and  saying  nothing." 

1.  Appellant  complains  the  court  erred  In 
admitting  the  evidence  of  defendant's  wife 
as  shown  by  bill  of  exceptions  No.  1.  Mrs. 
Barbee  testified  by  deposition  In  chief  that 
on  the  night  before  the  killing  in  March, 
while  they  were  thrashing  oats  at  defend- 
ant's, deceased  had  come  to  the  house,  where 
she  was  alone,  and  insulted  her,  and  then 
testified  that  she  bad  related  In  detail  to 
her  husband  on  the  night  before  the  kill- 
ing the  acts  and  conduct  of  deceased.  The 
state  then  offered  in  evidence  the  questions 
and  answers  in  cross-examination  of  said 
witness,  as  follows:  "Q.  What  did  your  hus- 
band say  In  reply  when  you  told  him  what 
had  happened  ttetween  you  and  Lon  Jen- 
kins? A.  He  never  said  anything  that  I  re- 
member. Q.  When  yon  told  your  husband, 
the  defendant  In  this  case,  about  you  and  Lon 
Jenkins,  did  he  ask  you  any  questions?  A.  I 
do  not  remember  any  questions  he  asked." 
Appellant  objected  to  this  cross-examination 
on  the  ground  that  same  was  Irrelevant  and 
immaterial,  and  not  in  cross-examination 
of  any  matter  testlfled  to  by  tbe  witness. 
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tbe  wife  of  the  defendant,  or  of  any  matter 
abont  wblch  ehe  was  Interrogated  on  direct 
examination.  The  objections  being  overml- 
ed,  the  questions  and  answers  ae  above  set 
forth  were  read  to  the  jury.  After  all  tbe 
evidence  was  closed  In  tbe  case,  the  court 
Informed  appellant's  counsel  that  he  was 
going  to  exclude  the  testimony  above  set 
forth  of  the  witness  Mrs.  Barbee,  which  was 
admitted  over  appellant's  objection.  Appel- 
lant's counsel  contended  that  the  testimony 
had  been  read  to  the  Jury,  and  for  the  court 
to  reread  it  for  the  purpose  of  excluding  it 
was  simply  to  emphasize  It,  and  the  effect 
of  It  could  not  be  thereby  withdrawn  from 
the  Jury,  and  all  the  injury  to  defendant 
that  could  be  done  by  tbe  introduction  of 
the  evidence  had  been  accomplished,  and 
defendant  was  entitled  to  his  bill  for  the 
admission  of  it  over  bis  objection.  Where- 
upon tbe  court  on  his  own  motion  reread  to 
the  Jury  the  questions  and  answers  above  set 
forth,  and  Instructed  tbe  jury  that  said  evi- 
dence was  withdrawn  from  them,  and  that 
they  oould  not  consider  It  in  tbe  case  at  all 
for  any  purpose.  The  court  told  the  jury 
that  they  could  not  consider  said  cross-exam- 
ination, that  the  same  was  withdrawn.  If 
this  testimony  had  been  erroneously  admit- 
ted, when  the  court  at  the  Instance  <^  ap- 
pellant withdrew  same,  It  would  be  a  mat- 
ter of  which  appellant  could  not  complain — 
that  is,  the  withdrawal  of  it— since.  If  er- 
ror at  all,  under  that  state  of  facts,  It 
would  be  an  error  committed  by  the  court 
at  the  Instance  of  appellant  But  we  take 
It  the  learned  trial  court  was  in  error  in  ex- 
cluding this  testimony.  The  state  was  en- 
titled to  same.  Under  the  statutes  of  this 
state,  where  part  of  a  conversation  is  In- 
troduced, all  parts  and  parcels  of  the  same 
conversation  that  Illustrate  or  explain  any 
other  portion  of  the  conversation  are  admis- 
sible. This  testimony  was  clearly  admissi- 
ble under  this  statutory  rule. 

2.  Bill  of  exceptions  No.  2  shows  that 
while  appellant  was  introducing  the  deposi- 
tions of  appellant's  wife  to  the  effect  that 
on  the  night  before  the  killing  in  March, 
while  they  were  thrashing  oats  at  defend- 
ant'a,  deceased  had  come  to  the  house,  and 
she  was  alone  and  Insulted  her,  and  then  tes- 
tified that  she  had  related  in  detail  to  her 
husband  <m  tbe  night  before  the  killing  the 
acts  and  conduct  of  deceased,  the  witness 
detailing  In  her  testimony  what  she  had  told 
her  husband,  the  defendant  Thereupon  ap- 
pellant introduced  his  son,  Frank  Barbee, 
who  testified  on  direct  examination,  in  sub- 
stance: That  his  father,  the  defendant,  had 
lived  for  several  years  near  Howe  on  a 
farm,  from  which  place  he  moved  in  Au- 
gust prior  to  the  killing  to  a  place  near 
Southmayd,  about  14  miles  away.  That  ap- 
pellant employed  deceased  to  finish  gather- 
ing his  crop  near  Howe,  and  witness  re- 
mained on  the  farm  and  lived  with  Jenkins 
and  assisted  about  gathering  the  crop.    Tbati 


when  witness  left  deceased's  borne,  be  left 
some  laundry  there,  and  on  tbe  day  before 
the  kilUng,  whoi  witness  started  after  his 
laundry,  deceased  refused  to  give  It  to  him, 
and  claimed  that  defendant  owed  him,  de- 
ceased, end  said  he  would  hold  the  laundry 
until  the  debt  was  paid,  and  told  witness  to 
tell  defendant,  if  he  denied  owing  lilm,  Ue 
was  a  God  damned  old  liar.  That,  when 
witness  returned  home  about  6  o'clock  on 
the  evening  before  the  killing,  he  Informed 
defendant  of  what  had  transpired  between 
him  and  deceased.  Thereupon,  on  cross-ex- 
amination of  said  witness,  state's  counsel 
asked  him  the  following  questions:  "If  whm 
defendant  moved  away  from  Howe  up  to 
Southmayd  witness'  mother  knew  where 
witness  was  going  to  stay?  If  during  tbe 
time  witness  lived  with  deceased  his  mother 
knew  about  it,  and  if  witness'  mother  ever 
told  him  not  to  associate  with  deceased  and 
if  she  ever  made  any  objection  to  witness' 
associating  with  deceased?"  To  which  ques- 
tions and  answers  the  defendant  objected  on 
the  ground  that  same  was  irrelevant,  imma- 
terial, and  hearsay,  and  throws  no  light  on 
any  Issue  In  the  case,  which  objection  was 
by  tbe  court  overruled,  and  the  witness, 
being  required  to  answer,  testified  that, 
when  defendant  moved  away  from  Howe  to 
Southmayd,  witness'  mother  knew  that  wit- 
ness was  going  to  stay  with  deceased,  and, 
during  the  time  witness  lived  with  deceased 
his  mother,  Mrs.  Barbee,  knew  about  It  and 
never  did  tell  witness  not  to  associate  with 
the  deceased,  and  never  did  make  any  objec- 
tion to  witness'  associating  with  deceased. 
This  testimony  was  clearly  admissible,  since 
it  tends  to  discredit  the  testimony  of  the 
mother  wherein  she  testified  of  Insults  of- 
fered by  the  deceased,  and  thereby  rendered 
Improbable  that  she  told  appellant  that  de- 
ceased had  insulted  her.  It  is  true  it  does 
not  conclusively  establish  the  fact,  but  It 
largely  tends  in  that  direction,  and,  if  ap- 
pellant was  not  told  that  deceased  had  in- 
sulted his  wife,  then  this  killing  would  have 
been  under  the  evidence,  outside  of  appel- 
lant's defense,  murder  in  the  first  degree^ 
or  at  least  murder  In  the  second  degree. 
Here  we  have  a  case  where  appellant  is  re- 
lying as  a  defense  for  tbe  crime  upon  in- 
sults to  his  wife.  It  then  became  a  perti- 
nent Inquiry  as  to  whether  said  Insult  was 
offered.  Any  circumstance  therefore,  how- 
ever shadowy  or  remote,  that  tends  to  dis- 
prove the  defense,  is  admissible  on  the  part 
of  the  state  for  that  purpose.  Certainly  ap- 
pellant would  have  strenuously  and  justly 
insisted  that  if  the  wife  had  made  a  great 
cry  upon  being  insulted,  ran  away  from  the 
place  where  the  Insult  was  offered,  that  this 
res  gestae  act,  so  to  speak,  would  have  been 
admissible  as  corroborative  of  the  verity  of 
her  statement  that  deceased  bad  insulted 
her.  Now,  then.  If  her  conduct  is  such  as 
not  to  Indicate  any  resentment  towards  the 
deceased.  It  goes  strongly  to  Indicate  that 
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no  snch  InBult  wu  offered.    The  testtmony 
was  admissible. 

S.  Bill  of  exceptions  No.  8  shows  that  the 
state  Introduced  Jim  Polndexter  and  proved 
by  him  that  on  the  morning  of  the  homicide, 
about  11  o'clock,  he  met  appellant  In  Sam 
Relsenburg's  place  of  business,  and  had  a 
drink  of  frosty  with  him  and  others;  that 
afterwards,  about  half  past  11  o'dock,  he 
met  appellant  and  had  another  drink  of 
frosty  with  him,  and  that  on  that  occasion 
appellant  asked  him  if  be  bad  seen  deceased, 
and  told  him  that  he  wanted  to  see  deceas- 
ed, that  one  of  bis  boys  had  a  little  trouble 
with  deceased  the  evening  before,  and  that 
he  wanted  to  straighten  It  up;  that  he  ap- 
peared to  be  mad,  and  told  witness  that, 
when  his  boy  told  him  about  the  trouble 
with  deceased  the  evening  before,  he  was 
awful  mad;  that  appellant  then  called  wit- 
ness back  to  the  back  yard  of  Sam  Relsen- 
burg's place  of  business;  he  and  defendant 
were  together,  and  that  he  saw  the  appellant 
with  something.  Whereupon,  the  state's 
counsel  asked  the  witness  what  It  was  that 
he  saw  defendant  with,  to  which  question  at 
the  time  it  was  asked  appellant  objected  on 
the  ground  that  it  was  irrelevant  and  Imma- 
terial, and  In  no  way  connected  with  this 
transaction,  prejudicial  to  the  rights  of  ap- 
pellant; that  what  this  witness  would  tes- 
tify would  not  throw  any  light  on  this  trans- 
action. The  objections  being  overruled,  the 
witness  testified  that,  when  be  and  defendant 
went  to  the  rear  of  Relsenburg's  place  of 
bosinees,  the  defendant  exhibited  to  him  a 
pistol.  Appellant  in  the  bill,  in  addition  to 
the  above  objections,  states  that  this  case 
has  been  tried  twice,  and  the  testimony  show- 
ed the  appellant  killed  the  deceased  on  the 
public  square  in  Sherman  about  12  o'clock 
by  shooting  Iilm  with  a  pistol,  and  that  the 
pistol  was  the  pistol  of  defendant,  and  that 
he  brought  it  with  him  to  town  from  his 
home  in  the  country  on  the  morning  of  the 
homicide,  and  that  there  was  never  any  dis- 
pute over  this  proposition  on  those  trials, 
nor  was  there  any  dispute  on  the  present 
trial.  If,  as  the  bill  shows,  there  was  no  dis- 
pute or  cavil  over  the  fact  that  appellant 
brought  his  own  pistol  with  him  from  home, 
then  certainly  it  would  not  be  inadmissible 
to  show  by  this  witness  whose  testimony  Is 
complained  of  in  this  bill  that  appellant  ex- 
hibited the  pistol  to  him.  On  that  phase,  it 
could  simply  be  cumulative  evidence  of  an 
admitted  fact,  and  therefore  would  be  harm- 
less on  that  theory;  but  It  is  also  admis- 
sible to  show  the  mental  status  of  the  ap- 
lant  Just  prior  to  the  difficulty.  Here  he  is 
found  talking  in  Relsenburg's  place  of  busi- 
ness with  the  witness,  telling  him  about  some 
laundry,  which  goes  to  a  very  large  extent 
to  show  that  the  killing  did  not  occur  on  ac- 
count of  the  Insults  to  his  wife,  but  was  on 
account  of  indignities  and  insults  offered  his 
son.  This  testimony  was  very  material  from 
the  state's  standpoint  to  establish  the  fact 


that  the  motive  for  the  Idlllng  was  not  In^ 
suits,  but  malice  on  account  of  the  previous 
difficulty  or  quarrel  that  deceased  bad  bad 
with  appellant's  son.  It  follows  the  testimo- 
ny was  admissible. 

4.  Bill  of  exceptions  No.  4  complains  that 
on  cross-examination  the  state  was  permit- 
ted to  ask  Frank  Barbee,  appellant's  son,  the 
following  question:  "If  after  defendant  and 
his  family  had  moved  deceased  came  over  to 
defendant's  house,  if  witness  noticed  any  dif- 
ference in  the  relationship  between  deceas- 
ed and  Mrs.  Barbee  up  until  the  time  deceas- 
ed was  killed?"  Appellant  objected  to  this 
testimony  on  the  ground  that  it  was  Irrele- 
vant, immaterial,  and  hearsay,  and  an  ef- 
fort to  Impeach  Mrs.  Barbee,  and  called  ft>r 
a  conclusion  and  opinion  of  the  witness,  and 
could  not  in  any  way  affect  the  matter  of 
what  information  was  given  defendant  by 
bis  wife.  Over  objection  the  witness  testi- 
fied "that  deceased  was  at  defendant's  house 
once  after  defendant  and  his  family  had 
moved  to  Southmayd,  which  the  testimony 
showed  was  in  August  after  defendant's  wife 
claimed  the  insult  was  ofTered  her  in  Jxdy, 
and  on  that  occasion  deceased  stayed  all 
night  at  defendant's  and  ate  there  with  the 
family,  and  that  he  did  not  notice  any  differ- 
ence in  the  relationship  between  deceased 
and  his  motlier,  Mrs.  Barbee,  up  to  the  time 
the  deceased  was  killed."  This  question  has 
been  discussed  above.  We  think  the  testimo- 
ny was  clearly  admissible. 

6.  Bill  of  exceptions  No.  5  shows  that  the 
state  introduced  Fred  Lyall,  and,  after  said 
witness  had  testified  to  the  facts  and  cir- 
cumstances of  the  homicide,  that  be  saw  the 
defendant  shoot  the  deceased;  that  he  saw 
the  deceased  before  the  shooting;  that  he 
was  standing  with  both  hands  resting  on  the 
hind  gate  of  a  wagon,  and  making  no  dem- 
onstrations or  movement  whatever  at  the 
time  he  was  shot.  After  said  witness  had 
been  examined,  cross-examined,  re-examined, 
and  was  again  being  cross-examined,  said 
witness  on  a  former  trial  testified  that  it  was 
about  a  second  he  reckoned  after  the  shot 
was  fired  before  he  saw  the  deceased,  and 
that  he  knew  that  it  was  after  the  shot  was 
fired  that  he  first  saw  the  deceased.  Appel- 
lant's counsel  asked  said  witness  If  it  was 
not  a  fact  that  on  the  previous  trial  the  fol- 
lowing question  was  asked  him:  "How  long 
after  the  shot  was  fired  was  it  before  you 
saw  Jenkins?"  and  if  be  did  not  answer 
"About  a  second,"  to  which  question  the  wit- 
ness answered:  "I  don't  remember  whether 
I  did  or  not."  Whereupon  counsel  for  ap- 
pellant asked  the  witness  if  that  statement 
was  correct,  to  which  question  the  state  ob- 
jected on  the  ground  that  It  called  for  a 
conclusion  of  the  witness,  was  argumenta- 
tive, and  improper,  which  objection  was  by 
the  court  sustained,  and  the  answer  of  the 
witness  was  excluded.  Whereupon  appel- 
lant's counsel  asked  said  witness  the  further 
question  if  on  the  former  trial  the  following 
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question  was  not  &t&eA  him;  "The  first  time 
you  saw  Jenkins  was  about  a  second  after 
the  shot  was  fired  was  it?" — and  it  the  wit- 
ness did  not  answer,  "I  suppose  it  was,"  to 
which  the  witness  answered  that  he  did  not 
remember  whether  the  question  was  asked 
and  answered  that  way  or  not  Whereupon 
counsel  for  appellant  asked  said  witness  if 
on  the  former  trial  the  following  question 
was  not  asked  htm:  "You  know  it  was  after 
the  shot  fired" — and  If  the  witness  did  not 
on  a  former  trial  answer  "Tes,  sir,"  to  which 
question  the  witness  answered,  "I  don't  re- 
member whether  I  answered  it  that  way  or 
not."  Whereupon  counsel  for  appellant  ask- 
ed bim  If  he  did  was  that  the  truth,  to  which 
question  the  state  interposed  the  objection 
that  the  question  called  for  a  conclusion,  was 
argumentative  and  Improper,  which  objection 
was  by  the  court  sustained,  and  the  answer 
of  the  witness  excluded.  If  said  witness  had 
been  permitted  to  answer  said  question,  ap- 
pellant's counsel  expected  to  be  able  to  show 
by  the  said  witness  and  cause  said  witness 
to  admit  that  havlug  testified  on  a  previous 
trial  that  he  did  not  see  the  deceased  until 
after  the  shot  was  fired,  and  admit  that  he 
did  not  see  the  deceased  before  the  shot  was 
fired.  The  bill  Is  approved  with  this  quali- 
fication: "This  bill  allowed  with  the  qualifi- 
cation that  the  only  answer  the  witness  could 
have  made  to  such  question  was  either  yes 
or  no,  and  it  Is  the  court's  opinion  that  from 
the  record  of  this  witness*  testimony  counsel 
for  defendant  would  have  been  unable  to 
have  secured  such  admission  from  the  wit- 
ness." The  bill  Is  defective  in  not  stating 
what  the  witness  would  have  sworn.  Coun- 
sel for  appellant  stated  they  expected  to  be 
able  to  show  that  witness  would  swear  as 
suggested,  but  they  do  not  say  the  witness 
would  have  so  sworn.  The  court  says  In  the 
light  of  the  record  he  does  not  think  the  wit- 
ness would  have  so  sworn  as  appellant  states. 
We  are  left  to  conjecture  as  to  what  the  wit- 
ness would  or  would  not  have  sworn.  Where 
a  witness  testifies  in  a  trial,  and  subsequent- 
ly testifies  in  the  same  trial,  it  Is  legitimate 
and  proper  to  ask  him  what  he  swore  on 
the  first  trial,  and  lay  a  predicate  to  contra- 
dict him  as  to  what  he  did  testify.  It  would 
not  be  a  conclusion  of  the  witness  as  state's 
counsel  seems  to  insist  for  him  to  state  what 
he  testified  on  a  former  trial,  but  In  the 
shape  of  this  bill  we  cannot  tell  whether 
there  was  any  error  In  the  ruling  of  the 
court  or  not,  since  we  cannot  tell  what  the 
witness'  testimony  would  have  been. 

6.  Bill  of  exertions  No.  6  presents  ex- 
actly the  same  matter,  and  the  court  ap- 
pends to  the  bill  the  following  statement: 
"This  bin  is  allowed  with  the  qualification 
that  all  the  answer  the  witness  could  have 
made  to  the  question  as  propounded  was  that, 
if  he  had  made  such  answer  at  a  former 
trial,  it  was  either  correct  or  Incorrect"  So 
it  vrlll  be  seen,  as  stated  alxive,  the  bill  does 


not  show  what  tbe  wltuaw  woaid  taavB  stat- 
ed, and  we  cannot  say  wbetlMT  there  was 
any  error  In  the  ruling  of  tbe  coKit  or  not 

7.  BUI  of  exceptions  No.  7  complains  that 
after  tbe  witness  Holt  had  tesdfied  In  direct 
examination  that  he  was  In  his  ofitce  In  the 
second  story  of  a  building,  a  short  distance 
south  of  where  the  shooting  occnried,  tbat 
the  window  in  his  ofiice  was  np,  that  ke  was 
near  tlie  window  and  heard  a  shot  fired,  and 
Instantly  arose  from  his  seat  and  looked  out 
and  saw  a  man  lying  partially  under  a 
wagon,  and  saw  the  man  making  a  movement 
with  his  left  hand,  and  put  tils  left  hand  np^ 
to  his  pocket  appellant's  counsel  asked  said 
witness  whether  or  not  deceased  in  maidn; 
said  movement  made  any  impression  on  wit- 
ness' mind  as  to  what  the  deceased  was  do- 
ing. State's  counsel  objected  on  the  ground 
that  the  same  was  irrelevant  immaterial, 
and  a  contusion.  Appellant's  coaoBel  tben 
asked  the  witness:  "Wbat  impression  did 
that  movement  of  deceased  make  on  yonr 
mind,  if  any,  as  to  what  the  deceased  was 
doing?"  Oomtsel  for  tlie  state  objected,  and 
tbe  court  sustained  the  objection.  Tbe  wit- 
nesa,  if  permitted  to  do  so,  would  have  tes- 
tified that  the  movement  by  the  deceased  did 
make  an  Impresskm  on  the  mind  of  tbe 
witness  at  the  time,  and  that  sucb  impres- 
sion was  that  deceased  in  making  the  move- 
ment closed  or  shut  a  knife  and  put  it  In 
bis  podcet  This  testimony  was  not  ad- 
missible. At  the  time  deceased  was  moving 
his  band  appellant  could  not  have  acted  on 
anything  deceased  was  doing. 

&  BUI  of  exceptions  No.  8  urges  various 
objections  to  the  diarge  of  the  court  It  is 
a  stereotyped  charge  on  manslaughter,  and 
murder  in  the  first  and  second  degree. 

d.  Appellant  complains  of  the  slxteentit 
paragraph  of  the  court's  charge,  because  it 
blends  two  theories  ot  self-defense,  is  con- 
fusing and  misleading,  In  tbat  it  is  not  a 
dear,  affirmative  submission  of  the  issue  of 
self-defense  as  made  by  the  evidence  offered 
by  appellant,  and  confines  the  right  of  self- 
defense  on  the  part  of  tt>e  defendant  to  an 
actual  attack  by  deceased,  and  to  actual  dan- 
ger from'  deceased,  and  limits  the  appellant's 
right  to  act  in  self-defense,  and  confines  his 
right  of  self-defense  to  the  nse  only  of  such 
means  as  were  actually  necessary;  that  It 
exdudes  the  Idea  of  apparent  danger  and  ap- 
parent necessity,  is  not  called  for  by  tbe  evi- 
dence, is  not  applicable  to  the  facts  in  the 
case,  is  contradictory  in  its  terms,  and  con- 
fusing and  misleading.  Kone  of  these  criti- 
cisms are  correct  Tbe  charge  very  properly 
presents  all  the  law  applicable  to  the  facts 
of  this  case. 

10.  Bill  of  exceptions  No.  9  complains  of 
the  eighth  paragraph  of  the  court's  charge 
wherein  the  Jury  were  instructed:  "The  prov- 
ocation must  arise  at  the  time  of  the  oom- 
misslon  of  tbe  offense  and  that  the  passion 
is  not  tbe  result  of  a  former  provocation.'" 

The  court  properly  instructed  the  Jury  as 
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to  the  law  of  manslaoghter  based  on  tbe  In- 
salt  to  the  wife.  This  portion  of  the  court* s 
charge  can  only  be  held  to  apply  to  the  issue 
of  manslaughter,  as  this  issue  was  based  on 
the  facts  occurring  at  the  time  of  the  homi- 
cide. Appellant  excepted  to  that  portion  of 
the  charge  because  the  only  evidence  of  ade- 
quate cause  and  the  only  ground  to  reduce 
tbe  killing  to  manslaughter  was  the  evidence 
of  the  insult  toward  the  wife  of  appellant  by 
deceased,  and  the  charge  complained  of  is 
misleading,  restrictive  of,  and  prejudicial  to, 
the  rights  of  appellant  On  the  former  ap- 
peal of  this  case,  we  held  that  the  court  be- 
low very  properly  charged  on  manslaughter, 
following  the  authority  of  Swain  v.  State, 
48  Tez.  Cr.  R.  88,  86  S.  W.  835,  and  others 
that  have  laid  down  a  similar  rul&  But  If 
tbe  evidence  in  this  case  does  not  suggest 
manslaughter  upon  sudden  Impulse,  as  appel- 
lant insists,  it  could  not  in  the  nature  of 
things  have  injured  the  rights  of  appellant, 
since  appellant  was  found  guilty  of  murder 
In  the  second  degree  with  the  minimum  pun- 
ishment If  appellant  had  been  convicted 
of  manslaughter  on  any  given  state  of  facts, 
the  statute  of  this  state  defining  the  grounds 
of  a  motion  for  new  trial  says  that  the  fact 
that  a  defendant  has  been  convicted  of  a  low- 
er grade  of  offense  than  that  which  he  Is 
guilty  of  Is  not  a  ground  for  a  new  trial. 
Then  suppose  the  evidence  In  this  case  did 
not  suggest  manslaughter,  but  tbe  appellant 
is  given  the  benefit  of  a  manslaughter  charge, 
the  Jury  have  seen  fit  not  to  award  him  that 
benefit  Could  a  charge  upon  an  issue  not 
presented  by  the  evidence,  which  the  Jury 
did  not  find  appellant  guilty  of,  and  which 
charge  authorized  them  to  find  a  lower  grade 
than  he  was  guilty  of,  be  injurious  to  appel- 
lant? We  say  not  So,  waiving  the  ques- 
tion as  to  whether  manslaughter  upon  sud- 
den impulse  is  suggested  by  this  evidence, 
and  conceding  for  the  sake  of  argument  that 
it  is  not,  still  an  erroneous  charge  on  that 
phase  of  manslaughter  could  not  have  In- 
jured appellant,  because  it  authorized  the 
Jury  to  convict  him  of  a  lower  grade  of 
offense  than  the  evidence  warranted.  We 
very  properly  said  In  the  former  opinion  of 
this  case  that  to  present  manslaughter  upon 
sudden  impulse  did  not  confuse  a  proper 
charge  on  manslaughter  predicated  upon  first 
meeting  on  account  of  Insults  to  a  female 
relative.  In  other  words,  it  is  proper  where 
the  evidence  suggests  it  for  the  court  to 
charge  on  manslaughter  upon  sudden  im- 
pulse. Then,  if  the  evidence  suggests  that  ap- 
pellant killed  deceased  upon  first  meeting 
on  account  of- insults  to  a  female  relative,  it 
Is  proper  and  required  that  the  court  should 
charge  on  that  issue.  It  follows,  therefore, 
on  either  phase  of  the  question  tiiat  it  may 
be  looked  at  that  there  was  no  error  in  the 
charge  of  the  court  presenting  manslaughter 
upon  sudden  impulse.  The  evidence  very 
cogently  and  positively  establishes  the  fact 
that  deceased  and  appellant's  son  had  had 


a  very  bitter  and  acrimonious  quarrel  the 
day  t>efore.  On  the  morning  of  the  killing 
appellant  was  seen  In  a  store  in  the  town  of 
Sherman  exhibiting  his  pistol  to  a  friend,  ex- 
pressing great  anger  at  the  deceased  on  ac- 
count of  this  difference  that  deceased  had 
had  with  his  son.  Now,  at  the  time  he  met 
deceased,  if  his  mind  was  thereby  rendered 
incapable  of  cool  reflection,  and  laboring  un- 
der that  condition  of  mind  he  slew  deceased, 
it  would  be  killing  upon  sudden  Impulse,  up- 
on adequate  cause,  and  would  be  manslaugh- 
ter. On  the  other  hand,  if  the  killing  of 
deceased  was  through  settled  and  sedate  re- 
sentment at  Indignities  that  had  been  pre- 
viously offered  to  his  son,  it  would  either  be 
murder  In  the  first  or  second  degree,  accord- 
ing to  the  other  circumstances  surrounding 
the  killing.  The  Jury  have  seen  fit  to  con- 
vict appellant  of  murder  in  the  second  de- 
gree. The  evidence  amply  warrants  the  ver- 
dict. The  charge  in  all  of  its  phases  prop- 
erly present  tbe  law  applicable  to  the  facts 
in  the  case. 

Finding  no  error  in  the  record,  the  judg- 
ment is  in  all  things  affirmed. 

On  Motion  for  Rehearing. 

RAMSEY,  J.  We  think  on  further  reflec- 
tion that  there  was  error  In  the  conclusion 
reached  in  afflrmlng  the  Judgment  ih  this 
case,  and  that  a  rehearing  should  be  granted 
and  the  cause  remanded  for  another  trial. 

The  fourteenth  and  fifteenth  paragraphs 
of  the  court's  charge  are  as  follows: 

"(14)  Again,  if  you  find  and  believe  from 
the  evidence  that  the  defendant  E.  L.  Bar- 
bee,  on  the  night  previous  to  the  homicide, 
-was  informed  by  his  wife  that  the  deceased, 
Lon  Jenkins,  had  some  time  in  July  of  the 
previous  year,  at  the  home  of  def aidant  In- 
sulted his  said  wife  by  making  improper  pro- 
posals to  her,  and  by  placing  his  hands  up- 
on her  person,  and  if  you  further  believe 
from  the  evidence  that  defendant  believed 
the  statement  thus  made  to  him,  if  you  be- 
lieve same  was  made  to  him,  and  If  you  fur- 
■ther  believe  from  tbe  evidence  that  tbe  de- 
fendant was  thereby  aroused  to  such  degree 
of  anger,  ragre,  sudden  resentment  or  other 
violent  emotion  of  the  mind  as  rendered  his 
mind  incapable  of  cool  reflection,  and  that  at 
the  first  meeting  with  the  said  Lon  Jenkins 
after  being  informed  of  such  conduct  on  the 
part  of  the  said  Jenkins  towards  his,  de- 
fendant's, wife,  and  while  under  the  influ- 
ence of  such  passion  and  prompted  thereby 
and  not  in  the  defense  of  himself  against  real 
or  apparent  danger  from  said  Jenkins,  he 
shot  with  a  pistol  and  thereby  killed  said 
Jenkins,  such  killing  would  be  manslaughter. 

"(15)  Also,  if  you  find  and  believe  from 
the  evidence  that  the  defendant  on  the  night 
previous  to  the  homicide  was  so  informed  of 
the  said  conduct  of  the  said  Jenkins  toward 
his  wife,  and  if  you  further  believe  from  the 
evidence  that  on  the  occasion  of  the  homicide 
the  defendant  approached  the  deceased  and 
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Inquired  of  blm  In  reference  to  said  conduct 
of  said  Jenkins  toward  defendant's  wife,  and 
if  you  further  believe  from  the  evidence  that 
thereupon  the  deceased  used  violent  language 
and  threatened  blm,  defendant,  with  bodily 
Injury,  and  If  you  further  believe  from  the 
evidence  that  by  reason  of  the  said  Informa- 
tion, if  any,  so  received  from  his  said  wife, 
and  by  reason  of  the  language  and  conduct 
of  the  deceased  on  said  occasion,  if  you  find 
there  was  any  such  language  or  conduct  on 
said  occasion,  the  defendant's  mind  was- 
aroused  to  such  a  degree  of  anger,  rage,  sud- 
den resentment,  terror,  or  other  violent  emo- 
tion of  the  mind  as  rendered  it  incapable  of 
cool  reflection,  and  that  while  under  the  in- 
fluence of  such  passion,  and  prompted  there- 
by, and  not  In  the  defense  of  himself  against 
real  or  apparent  danger  from  said  Jenkins,  as 
the  issue  of  self-defense  is  hereinafter  sub- 
mitted to  you,  defendant  shot  and  killed  said 
Jenkins,  such  killing  would  be  manslaugh- 
ter." We  think  there  could  be  no  doubt  that 
the  last  paragraph  of  the  court's  charge  cop- 
ied above  is  erroneous,  in  that  before  appel- 
lant would  be  entitled  to  an  acquittal  of  mur- 
der In  the  second  degree,  and  a  reduction  of 
bis  offense  to  manslaughter,  the  Jury  were  re- 
quired to  believe  not  only  the  affirmative  of 
the  issue  of  insulting  conduct  towards  his 
wife,  but  further  to  find  that  the  deceased 
had  used  violent  language  to  and  threatened 
appellant  with  t>odlIy  harm,  and,  further, 
that  under  such  charge,  before  the  jury  were 
authorized  to  find  that  such  violent  language 
and  threatened  injury  would  reduce  the  of- 
fense to  manslaughter,  they  must  further  be- 
lieve the  insulting  conduct  towards  appel- 
lant's wife.  We  believe  further  that  the  two 
paragraphs  of  the  court's  charge  are  in  ir- 
reconcilable conflict.  Under  the  fourteenth 
paragraph  insulting  conduct  towards  appel- 
lant's wife  is  made  as  a  matter  of  law,  if 
believed,  adequate  cause,  and  the  jury  are 
instructed  that,  if  bis  mind  was  aroused  to 
sudden  anger  and  on  the  first  meeting  he 
killed  deceased,  the  offense  would  be  maii- 
Blaughter;  whereas,  in  the  next  paragraph  of 
the  court's  charge,  it  is  required  that  both  in- 
sulting conduct  and  the  violent  language  and 
threatened  injury  must  be  found  to  be  true. 
Wtherever  the  law  makes  any  given  fact  ade- 
quate cause,  a  defendant  is  entitled  to  a  pos- 
itive and  unequivocal  instruction  that,  if 
such  fact  is  proven,  it  is  adequate  cause. 
And  where  any  one  or  more  issues  are  rais- 
ed by  the  evidence  either  of  which,  if  found 
to  be  true,  would  as  a  fact  constitute  ade- 
quate cause,  the  jury  should  be  so  instructed, 
and  it  Is  error  to  blend  the  two,  and  require 
that  the  aflirroatlve  of  both  issues  must  be 
found.  Illghtower  v.  State.  53  Tex.  Cr.  R. 
480,  no  S.  W.  750,  and  Casey  v.  State,  64 
Tex.  Cr.  R.  5S4,  113  S.  W.  534. 

We  think  in  view  of  all  the  facts  that  this 
charge  may  and  probably  did  contribute  to 


and  bring  atx>ut  appellant's  conviction  of 
murder  in  the  second  degree,  and,  l)eing  con- 
vinced that  it  is  erroneous,  we  think  we 
ought  to  grant  a  rehearing,  which  is  here 
done,  and  the  case  is  reversed  and  the  cause 
remanded  for  another  triaL 

UcCORD,  J.,  not  sitting. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 

KEMENDO  et  ux. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  5,  1910. 

Rehearing  Denied  Feb.  9,  1910.) 

1.  Death  (S  104*)— Action  bt  Pabewts— Dam- 
ages. 

In  an  action  by  parents  for  the  negligent 
death  of  a  minor  child,  a  charge  that  the  par- 
ents are  entitled  to  recover  the  reasonable  valne 
of  the  services  of  the  child  during  minority  is 
erroneous  for  failing  to  require  the  jury  to  de- 
duct the  cost  of  the  maintenance  of  the  child 
during  minority. 

[Eld.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i  146;   Dec.  Dig.  |  104.*] 

2.  Railroads  (i  350*)— Irjubt  to  Persons 
ON  Track  —  Neolioence  —  Question  fob 
Jury. 

Where,  in  an  action  for  the  death  of  a  child 
while  attempting  to  pass  nnder  a  train  which 
had  stopped  at  a  crossing,  there  was  evidence 
that  the  crossing  was  much  used,  that  it  was  the 
habit  of  pedestrians  finding  the  crossing  blocked 
by  a  tram  to  pass  between  or  under  the  can. 
and  that  the  trainmen  knew  of  the  eostom,  the 
question  whether  the  exercise  of  ordinary  care 
required  the  conductor  to  see  if  persons  were 
nnder  the  train  before  starting  the  same  was 
for  the  Jury. 

[Eld.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  I  1160;    Dec  Dig.  {  350.*] 

Appeal  from  District  Court,  McLennan 
County;    Marshall  Surratt,  Judge. 

Action  by  Chris  Kemendo  and  wife  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.  Reversed  and  re- 
manded. 

Clark,  Tantis  &  Clark,  for  appelant  Wil- 
liams &  Williams,  for  amtellees. 

« 

FISHER,  0.  J.  This  is  a  suit  by  the  ap- 
pellees against  the  railway  <!ompany  for  dam- 
ages on  account  of  the  death  of  their  minor 
son.  The  minor,  about  seven  years  of  age, 
was  killed  In  the  city  of  Waco  at  one  of  the 
public  street  crossings.  The  train  of  cars 
pulled  up  to  the  crossing  and  stopped,  and 
when  In  that  position  the  deceased  passed 
under  or  attempted  to  pass  tmder  one  of  the 
cars,  when  the  train  was  cut  in  two  or  dis- 
connected at  the  crossing,  the  front  part  of 
which  was  moved  away  from  the  crossing, 
and  ran  over  the  deceased  and  Idlled  him. 
The  grounds  of  negligence  relied  on  by  ap- 
pellees are  that  the  railway  company  n^Ii- 
gently  failed  to  provide  a  watchman  at  that 
particular  crossing,  so  as  to  warn  the  pub- 
lic of  the  approach  of  a  train,  and  that  the 


•For  other  cuei  •«•  lama  topic  and  tectlOD  NUMBER  in  Dae.  *  Am.  DIca.  IMT  to  data,  *  Raportar  ladezes 


Digitized  by 


Google 


Tex.) 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS  t.  EEMENDO. 


969 


employee  In  operation  of  tbe  train  negligent- 
ly failed  to  look  out  for  and  discover  if  any 
one  was  in  danger  before  causing  tbe  train 
to  more.  A.  verdict  and  judgment  were  ren- 
dered In  apiwUees'  favor  for  the  sum  of 
12,000. 

Appellant's  first  assignment  of  error,  wblcb 
complains  of  the  action  of  the  trial  court  in 
refusing  to  grant  an  application  to  continue, 
will  not  be  considered  because  the  case  will 
be  reversed  on  other  grounds. 

Appellant's  fifth  assignment  of  error  com- 
plains of  tbe  charge  of  the  trial  court  on  the 
measure  of  damages,  which  is  to  the  effect 
that,  If  the  Jury  found  for  plalntUfs,  to  as- 
sess their  damages  at  such  sum  as  will  com- 
pensate them  for  the  pecuniary  loss,  if  any, 
sustained  by  them  by  reason  of  the  child's 
death,  and,  in  arriving  at  such  sum,  to  take 
into  consideration  the  reasonable  value,  tf 
any,  of  the  services  of  the  child  to  the  plain- 
tlfCs  until  he  arrived  at  tbe  age  of  21  years. 
The  complaint  is  that  this  charge  makes  no 
allowance  for  the  cost  of  the  maintenance 
and  support  of  the  child  during  that  time. 
Since  the  decision  of  the  Supreme  Court  in 
the  McVey  Case,  90  Tex.  31,  87  S.  W.  328, 
this  court  has  held  that  in  cases  of  this  char- 
acter the  charge  in  submitting  the  measure 
of  damages  should  exclude  those  Improper 
items  which  a  Jury  might  consider  in  deter- 
mining the  amount  of  damages  that  the 
plaintiff  might  be  entitled  to  recover.  By 
analogy  the  principle  of  that  case  applies  to 
the  charge  in  question.  The  charge  Instructs 
the  Jury  that,  in  arriving  at  the  pectmlary 
loss  sustained  by  the  plaintiffs,  the  Jury 
should  take  into  consideration  the  reasonable 
value  of  the  services  of  the  deceased  child 
until  he  arrived  at  the  age  of  21  years. 
There  Is  no  qualification  or  limitation  impos- 
ed upon  this  expression.  It  broadly  Informed 
the  Jury  that  the  plaintiff  is  entitled  to  the 
reasonable  value  of  the  services  of  the  child 
for  that  period  of  time.  It  nowhere  makes 
any  allowance  for  the  support  and  mainte- 
nance of  the  child.  Of  course,  it  cannot  be 
disputed  but  that  the  cost  of  the  supiwrt  and 
maintenance  of  the  child  during  that  period 
should  be  deducted  from  what  a  Jury  might 
determine  to  be  the  reasonable  value  of  his 
services.  The  least  that  can  be  said  of  the 
charge  is  that  it  is  calculated  to  lead  tbe 
Jury  to  believe  that  they  had  the  right  to  de- 
termine the  reasonable  value  of  tbe  services 
of  tbe  child.  Independent  of  the  question  of 
charging  the  plaintiffs  with  the  cost  and  ex- 
pense of  his  maintenance.  This  charge  Is 
erroneous. 

Appellant's  fourth  assignment  of  error  com- 
plains of  tbe  fourth  section  of  the  conrt's 
charge.  We  are  not  sure  that  the  assign- 
ment of  error  is  broad  enough  to  point  out 
tbe  objection  we  bave  discovered  to   the 


charge,  and  which  will  doubtless  be  correct- 
ed upon  another  trial.  It  occurs  about  the 
middle  of  the  charge  set  out  on  page  13  of 
appellant's  brief,  and  commences  with  the 
words ;  "Or  if  you  believe  from  the  evidence 
that  the  conductor  in  charge  of  said  train 
failed  to  exercise  ordinary  care  before  hav- 
ing said  train  started,  and  after  It  had  stop- 
ped in  crossing,  to  discover  if  tbe  starting 
thereof  would  injure  any  one,  and  that  bad 
be  exercised  such  care  before  signaling  the 
engineer  to  start  same  that  he  would  bave 
discovered  the  perilous  situation  of  the  child," 
eta  The  submission  of  this  question  as  pre- 
sented by  tbe  charge  is  predicated  upon  the 
idea  that  it  was  tbe  duty  of  the  conductor 
to  look  oat  or  to  exercise  ordinary  care  to 
discover  If  some  one  was  under  the  train 
before  starting  the  same.  It  assumes  that 
this  duty  was  burdened  upon  the  conductor. 
This  Is  not  correct  It  was  a  question  of 
fact  as  to  whether  or  not  the  conductor  is 
charged  with  the  duty  of  looking  out  tn  or- 
der to  dl^tover  if  some  one  was  in  a  perilous 
position  before  starting  the  train.'  There  is 
evidence  to  the  effect  that  this  was  a  much 
used  crossing,  and  that  it  was  the  habit  and 
custom  of  pedestrians,  when  they  found  the 
crossing  blocked  by  a  train,  to  pass  between 
the  cars  or  under  them  in  order  to  cross  tbe 
street,  and  the  evidence  upon  this  subject  is 
of  such  a  character  that  the  Jury  might  have 
concluded  that  the  employes  in  charge  of  the 
train  knew  of  such  custom ;  and,  if  such  was 
the  case,  also  have  reached  the  conclusion 
that  the  exercise  of  ordinary  care  for  the 
safety  of  the  public  would  bave  required 
them,  before  starting  the  train,  to  look  out 
in  order  to  discover  if  some  one  was  under 
the  train  or  between  the  cars  and  attempting 
to  cross.  The  court  should  not  have  assum- 
ed that  tbe  duty  to  look  out  existed,  but 
should  hate  left  that  question  to  the  Jury. 

Much  of  the  evidence  of  Mrs.  Maggie  Ke- 
mendo,  complained  of  in  the  eighth  assign- 
ment of  error,  was  admissible.  Part  of  It 
was  not.  Her  testimony  Identifying  tbe  book 
as  belonging  to  her  deceased  child  was  prop- 
erly admitted,  and  also  the  information  she 
received  from  her  son  Philip  that  the  deceas- 
ed was  killed,  but  it  was  not  proper  to  ad- 
mit what  he  said  with  reference  to  the  book. 
The  appearance  of  the  book,  as  testified  to  by 
her,  was  also  admissible. 

We  have  pointed  out  what  we  consider  to 
be  the  errors  presented  In  appellant's  brief. 
The  remaining  assignments  have  been  care- 
fully consldesed,  and  we  are  of  the  opinion 
they  present  no  reversible  error.  We  do  not 
deem  it  necessary  that  they  should  be  dis- 
cussed. 

For  tbe  reasons  stated,  the  Judgment  Is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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KELLAM  et  al.  v.  HAMPTON. 

(Court  of  Civil  Appeals  of  Texas.     Jan.  12, 

1910.     Rehearing  Denied  Feb.  9,  1910.) 

1.  DAUAQES    (t    77*)— CONTBAOTS— lilQUIDAICD 

Damages— ft;NAi,TT— Intent. 

While  the  law  favors  viewing  of  the  sum 
reserved  in  a  contract  as  a  penalty  and  not  as 
liqoidated  damages,  the  criterion  in  the  inter- 
pretation of  the  contract  is  the  intentioi;  of  the 
parties  ascertained  by  the  terms  of  the  instru- 
ment itself. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {  156 ;   Dec.  Dig.  |  77.*] 

2.  DaUAOES    (i   76*)— CONTKACTS— LlQirtDATED 

Damages— Penaltt—Doubttui.  Cases. 
Where  there  is  a  doubt  as  to  whether  the 
snm  reserved  in  a  contract  is  a  penalty  or  liq- 
uidated damages,  the  law  declares  the  sum  a 
penalty. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  |  165;   Dec  Dig.  i  76.*] 

8.  Damages  (§  79*)— Contbaotb— "LaQuiDAT- 

ED  Damages" — "Penalty" — Cebtairtt  as 

TO  Actual  Damages. 

Where  damages  are  not  capable  of  being 
ascertained  by  any  satisfactory  rule  and  the 
language  of  the  contract  admits  of  the  construc- 
tion, the  sum  reserved  is  "liquidated  damages," 
but  where  the  loss  may  be  easily  determined  by 
proof  of  market  values,  the  sum  reserved  is  a 
"penalty"  subject  to  the  intention  of  the  pei^ 
ties  as  evidenced  by  the  contract. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S§  104-169;  Dec.  Dig.  {  79.* 

For  other  definitions,  see  Words  and  Phrafes, 
vol.  5,  pp.  4175-4179;  vol.  6,  pp.  5272-5276; 
vol.  8,  p.  7750.] 

4.  Dahaqeb  (J  76*)— Contracts— laQtriDATED 
Damages  —  Pknaltt  —  Absence  of  Aobee- 

MENT. 

In  the  absence  of  an  agreement  the  law  de- 
crees that  the  sum  reserved  in  a  contract  is  a 
penalty  which  cannot  be  recovered  by  the  per- 
son for  whose  benefit  it  is  reserved  without 
proof  of  the  damages  sustained  by  him. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  f  154;  Dec.  Dig.  i  76.*] 

5.  Damages  (f  81*)— Contbacts— Liquidated 
Damages  —  Penalty  —  Deposit  to  Seoubb 
Performance. 

To  give  a  deposit  the  character  of  liqui- 
dated damages  the  contrsct  must  be  proved  by 
which  the  parties  agreed  that.  In  case  of  a 
breach  on  the  part  of  the  depositor,  the  amount 
of  the  deposit  shall  go  to  the  other  as  the  agreed 
damages  arising  from  the  breach. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {  177 ;   Dec.  Dig.  f  81.*] 

6.  Damages  (8  74*)— Contracts— IngtriDATED 
Damages— Penalty. 

Contracts  for  liquidated  damages  are  not 
sustained  except  on  the  principle  that  parties 
may  agree  In  advance  as  to  what  the  damages 
will  be  in  case  of  breach  of  the  contract,  and 
where  no  such  agreement  has  been  made  the 
law  will  not  make  it  for  the  parties. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  i  74.*] 

7.  Damages  (8  78*)— Contracts— Liquidated 
Damages— Penalty. 

A  contract  for  the  sale  of  real  estate  which 
stipulates  that  the  purchaser  has  given  a  note 
for  a  part  of  the  price ;  that  if  the  title  is 
found  good  the  vendor  shall  give  a  deed ;  that 
if  the  title  is  defective  the  vendor  will  return 
the  note,  but  which  does  not  provide  what  shall 
be  done  with  it  on  the  breach  of  the  contract  by 
the  purchaser,  does  not  make  the  note  stipulated 


damages  for  the  puichaser'a  breach,  but  makes  it 
a  penalty,  and  the  vendor  to  recover  must  show 
the  damages  sustained. 

[E>d.  Note.— For  other  cases,  se«  Damacea, 
Cent  Dig.  H  158,  159,  182;   Dec.  Dig.  i  7&*] 

Appeal  from  District  Conrt,  Bexar  Obnn- 
ty;  J.  L.  Camp,  Judg& 

Action  by  C.  B.  Hampton  against  O.  H. 
Kellam  and  others.  l<Tom  a  Judgment  tor 
plaintltr,  defendants  appeal.  Reversed  and 
remanded. 

Joel  A.  Lipscomb,  Bertrand  &  Arnold,  and 
Ernest  Fellbaum,  for  appellants.  W.  A.  SU- 
vena  and  fietli  Searcy,  for  appellee. 

FLT,  J.  This  gait  was  Institnted  by  ap- 
pellee on  a  promissory  note  for  $2,500  exe- 
cuted by  C.  H.  Kellam,  D.  L.  Orabam,  A.  B. 
O'Brien,  and  J.  Vanlandlngham,  appellants 
bereln.  The  cause  was  tried  by  Jury,  and 
resulted  in  a  verdict  and  Judgment  for  ap- 
pellee for  the  amount  of  his  claim. 

The  flacts  show  that  the  note  was  given 
for  a  payment  on  certain  lands,  as  is  dis- 
closed by  the  following  contract:  "Know  all 
men  by  these  presents  that  we,  W.  J.  Francy, 
and  O.  B.  Hampton  of  Mt  Pleasant  in  state 
of  iQwa,  In  consideration  of  $69,620.00  to  us 
in  hand  paid  and  secured  to  be  paid  as  fol- 
lows: One  certain  promissory  note  for  the 
sum  of  $2,500.00  due  and  payable  20  days 
from  date  to  the  order  of  O.  E.  Hampton,  and 
$10,000.00  cash  to  be  paid  to  C.  E.  Hampton 
on  delivery  of  deed  to  hereinafter  described 
property.  One  personal  note  for  $9,120.00 
due  and  payable  twelve  months  from  date  of 
delivery  of  deed.  One  store  building  and  lot 
valued  at  $2,500.00  and  one  stods  of  mer- 
chandise valued  at  $2,500.00,  owned  by  J. 
W.  Kellam  and  C.  H.  Kellam  situated  In  the 
town  of  Pflugervllle,  county  of  Travis,  state 
of  Texas.  $8,000.00  received  from  the  Texas 
Business  Exchange,  the  receipt  of  which  is 
hereby  acknowledged.  One  note  for  $30,000.- 
00  to  be  secured  by  vendor's  lien  on  herein- 
after described  property  due  and  payable  on 
or  before  three  years  after  date  of  delivery 
of  deed.  As  a  part  consideration  the  said 
G.  E.  Hampton  agrees  to  retain  $5,000.00  in- 
terest In  the  property  hereinafter  described. 
Have  bargained,  sold  and  agrees  to  convey 
to  C.  H.  Kellam  of  the  county  of  Travis  and 
state  of  Texas,  the  following  described  prop- 
erty, to  wit:  3,481  acres  of  land  located  about 
one  mile  west  of  the  station  of  Reynolds  in 
Nueces  county,  Texaa  Said  land  is  known 
as  the  Clegg,  Doyle,  and  Berry  tract,  and  is 
a  part  of  the  John  Reynolds  tract  and  is 
now  owned  by  W.  J.  Francy  and  O.  EL  Hamp- 
ton. As  part  consideration  It  Is  further 
agreed  by  the  owner  of  the  above  described 
property  that  the  said  0.  H.  Kellam  shall 
have  possession  of  said  described  land  on  or 
before  July  1,  1907.  The  said  W.  J.  Francy 
and  C.  E.  Hampton  agrees  with  the  said  C. 
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H.  Kellam  to  ezecnte  releases  to  any  tract 
of  land  sold  by  the  said  C.  H.  Kellam  on  or 
before  30  days  after  the  date  of  noti<»  given 
to  said  W.  J.  Francy  and  G.  B.  Hampton  that 
said  property  has  been  sold.  And  it  is  fur- 
ther agreed  that  after  the  sale  of  any  tract 
or  tracts  of  land  made  by  aald  C  H.  Kellam, 
that  the  said  a  H.  Kellam  shall  only  be  re- 
quired to  turn  over  to  said  W.  J.  Francy  and 
C.  R  Hampton  the  sum  of  $8.60  on  each  acre 
sold  by  the  said  a  H.  Kellanv.  Said  money 
to  be  credited  on  the  $30,000.00  note.  It  te 
further  agreed  that  all  the  above  described 
notes,  except  the  note  for  $2,600.00  shall  bear 
Interest  at  the  rate  of  7%  per  annum,  un- 
til paid.  The  said  W.  J.  Francy  and  O.  K 
Hampton  obligates  themselves  to  deliver  to 
the  said  Gw  H.  Kellam  a  complete  abstract  of 
title  td  said  property,  lOtowlng  a  good  and 
sufficient  title  in  law.  Said  Kellam  shall 
liave  20  days  time  in  which  to  examine  said 
abstract  after  said  abstract  has  been  de- 
livered to  said  Kellam.  If  title  is  found  good, 
then  said  Francy  and  Hampton  shall  deliver 
to  said  Kellam  general  warranty  deed  con- 
veying said  property  to  said  Kellam,  and  if 
there  should  be  defects  in  said  title  said  W. 
J.  Francy  and  C.  E.  Hampton  shall  have  rea- 
sonable time  in  which  to  cure  said  defects, 
and  if  said  defects  cannot  be  cured  within  a 
reasonable  time,  then  in  that  event,  said  W. 
J.  Francy  and  C  E.  Hampton  agrees  to  re- 
turn to  the  said  Kellam  the  above  described 
note  of  $2,500.00.  Witness  our  signature,  In 
triplicate,  on  this  the  4th  day  of  June,  1907, 
cl^  of  San  Antonio,  Texas.  W.  J.  Francy,  C. 
E.  Hampton,  by  C.  E.  Hampton.  C.  H.  Kel- 
lam." 

It  is  the  claim  of  appellee  that  the  note 
was  given  as  earnest  money  and  was  liqui- 
dated damages,  and  of  course  that  he  could 
recover  without  proof  of  any  damages  result- 
ing from  a  failure  of  appellant,  C.  H.  Kellam, 
to  comply  with  the  contract  of  sale.  On  the 
4>ther  band  it  Is  the  contention  of  appellants 
that  the  note  represented  a  iienalty,  and  that 
in  order  to  recover  appellee  was  compelled 
to  allege  and  prove  the  damages  sustained  by 
a  breach  of  the  contract  The  court  in  the 
charge  to  the  Jury  treated  the  amount  of  the 
note  as  liquidated  damages,  and  Instructed 
a  verdict  for  appellee  \^nle88  it  appeared  from 
the  evidence  that  be  bad  failed  to  tender  a 
deed  embodying  a  release  clause  as  demand- 
ed by  the  contract,  and  had  failed  to  correct 
the  abstract  of  title.  The  law  prefers  view- 
ing a  sum  reserved  in  a  contract  as  a  pen- 
alty, rather  than  liquidated  damages,  but  the 
true  criterion  In  the  Interpretation  of  a  con- 
tract in  this,  as  well  as  other  respects,  is  the 
true  Intention  of  the  parties,  which  Is  to  be 
ascertained  by  the  terms  and  stipulations  of 
the  instrument  Itself.  The  contract  in  this 
case  is  silent  on  the  subject  of  the  disposition 
of  the  amount  of  the  note  in  case  of  default 
upon  the  jpart  of  the  prospective  buyer  of  the 
land,  the  only  provision  in  regard  to  it  being 


that  the  note  should  be  returned  to  Kellam  In 
case  the  title  was  found  to  be  defective.  The 
note  was  clearly  given  as  the  first  payment  on 
the  land  in  case  the  trade  was  perfected,  and 
it  was  to  be  returned  to  the  maker  of  it  in 
case  defects  in  the  title  prevented  the  con- 
summation of  the  sale.  What  was  to  be  done 
with  It  in  case  there  was  a  breach  of  the 
contract  on  the  part  of  the  vendee?  On  that 
matter  the  contract  is  sUent,  and  there  must 
at  least  be  a  doubt  as  to  the  intention  of  the 
parties  in  regard  to  it,  and  whenever  there 
Is  a  doubt  in  regard  to  such  a  matter  the  law 
will  declare  the  sum  reserved  a  penalty  rath- 
er than  liquidated  damages.  Durst  v.  Swift, 
11  Tex.  273 ;  Hall  v.  Tork,  16  Tex.  1& 

It  is  true  that  if  damages  are  not  capable 
of  being  ascertained  by  any  satisfactory  and 
known  rule,  then,  if  the  language  of  the  con- 
tract will  admit,  the  reserved  sum  will  be 
held  to  be  stipulated  or  liquidated  damages, 
but  where  the  loss  or  injury  may  be  easily 
determined  by  proof  of  market  values  the  sum 
will  be  regarded  as  a  penalty,  and  not  as 
liquidated  damages.  These  rules  are  depend- 
ent, however,  npon  the  intention  of  the  par- 
ties as  evinced  by  the  terms  of  their  con- 
tract, and  where  there  has  been  no  contract 
as  to  the  amount  deposited  all  rules  must 
give  way  to  that  rule  of  law  whidi  In  the  ab- 
sence of  an  agreement  wUl  decree  it  to  be  a 
penalty,  which  cannot  be  recovered  by  the 
person  for  whose  benefit  it  was  deposited 
without  proof  of  the  damages  sustained  by 
him.  Maupln  on  Marketable  Title,  pp.  231- 
232.  To  give  a  deposit  the  character  of  esti- 
mated, stipulated,  or  liquidated  damages,  a 
contract  must  be  proved  by  which  the  par- 
ties agreed  that  in  case  of  a  breach  upon  the 
part  of  the  depositor,  the  amount  of  the  de- 
posit should  go  to  the  other  party  as  the 
agreed  damages  arising  from  a  breach  of  the 
contract  Contracts  for  liquidated  damages 
are  never  sustained  except  upon  tbe  principle 
that  parties  have  the.  right  to  agree  in  ad- 
vance as  to  what  tbe  damages  will  be  in  case 
of  a  breach  of  the  contract  and,  if  no  such 
agreement  has  been  made,  the  law  will  not 
make  it  for  the  parties.  No  such  agreement 
appears  in  the  written  contract  in  evidence 
in  this  case,  and  the  oral  testimony,  if  of  any 
value,  was  to  the  effect  that  the  note  was 
given  as  evidence  of  good  faith  of  appellants 
in  tiie  purchase  of  the  land.  There  is  not 
one  word  in  the  record  which  tends  to  show 
that  it  was  ever  agreed  between  the  parties 
that  the  amount  of  the  note  was  to  be  stipu- 
lated or  liquidated  damages.  In  such  case 
the  law  will  declare  it  a  penalty.  Beach 
Mod.  Law  Oont  |  629,  and  note. 

No  case  has  come  within  our  Observation 
In  which  it  has  been  held  that  a  sum  deposit- 
ed win  be  considered  liquidated  damages, 
where  there  is  no  language  in  the  contract 
evidencing  the  intention  of  the  parties  to  con- 
sider the  deposit  as  liquidated  damages.  Tbe 
opinion  in  the  case  of  Collier  v.  Betterton, 
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87  Tex.  440,  29  S.  W.  467,  relied  on  by  ai>- 
pellee,  was  based  on  a  contract  whldi  special- 
ly designated  the  amount  to  be  recovered  as 
stipulated  damages  and  the  court  In  view  of 
that  agreement  and  the  circumstances  sur- 
rounding the  case  held  that  the  contract  was 
for  stipulated  damages. 

The  case  was  tried  by  the  court  below  on 
the  theory  alone  that  the  contract  provided 
for  stipulated  or  liquidated  damages,  and 
consequently  we  do  not  feel  disposed  to  de- 
prive appellee  of  an  opportunity  of  trying 
his  case  on  the  theory  of  the  note  being  giv- 
en for  a  penalty,  and  will  not,  therefore,  ren- 
der Judgment,  as  we  would  do  If  an  oppor- 
tunity had  been  offered  or  forced  upon  him 
by  the  ruling  of  the  trial  court  to  so  develop 
his  case. 

The  Judgment  Is  reversed  and  the  cause 
remanded. 


HEZIiAR  T.  cm  OF  MILES  et  al. 

(Cionrt  of  Civil  Appeals  of  Texas.    Jan.  26, 
1010.) 

MUNICIPAI.    COBFOKATIONS    ({    623*)— PUBUO 

NuiSARCK  —  Sick    Hobse  —  Damages    roB 

KiLUNO — Right  to  Recoveb. 

A  horse,  left  by  the  owner  in  charge  of  a 
livery  stable  keeper,  became  sick  with  an  in- 
curable disease,  and  when  it  became  a  public 
nuisance,  it  was  killed,  pursuant  to  the  instruc- 
tions of  the  mayor  and  aldermen  and  the  town 
health  officer,  and  at  the  request  of  the  livery 
stable  keeper.  Held,  that  as  the  city  had  the 
right  nnder  Rev.  St.  1895,  arts.  447,  402,  to 
summarily  abate  such  a  nuisance,  calculated  to 
affect  the  public  health  or  comfort  of  its  iohab- 
itants,  the  owner  was  not  entitled  to  recover 
even  nominal  damages  from  the  city  or  the  oth- 
er parties  concerned,  on  the  ground  that  a  tres- 
pass was  committed  because  they  did  not  get 
his  consent ;   be  being  absent  at  ue  time. 

FEd.  Note. — For  other  cases,  see  Municipal 
Ckirporations,  Cent  Dig.  Si  1371-1374;  Dec. 
Dig.  i  623.»] 

Error  from  Rnnnels  Ck>unty  Court;  B. 
B.  Stone,  Judge. 

Suit  by  John  Mezlar  against  the  City  of 
Miles  and  others.  There  was  a  Judgment 
for  defendants,  and  plalntlfT  brings  error. 
Affirmed. 

Lee  Upton,  for  plaintiff  In  error.  J.  B. 
Wade,  for  defendants  In  error. 


FISHER,  O.  J.  This  Is  a  suit  by  the  plain- 
tiff in  error  against  the  city  of  Miles,  Geo. 
S.  Graves,  George  W.  Reader,  J.  W.  Hlnkle, 
A.  D.  Dlllinger,  and  S.  M.  Scott,  to  recover 
damages  for  a  horse  killed  by  defendants, 
owned  by  the  plaintiff,  alleged  to  be  worth 
$250,  also  to  recover  exemplary  damages  in 
the  sum  of  ^250.  The  case  was  tried  before 
the  court  without  a  Jury,  and  Judgment  en- 
tered that  the  plaintiff,  John  Mezlar,  take 
nothing  by  reason  of  his  suit,  and  that  the 
defendants  recover  their  costs. 


On  the  second  page  of  plaintiff  In  error's 
brief  is  &  statement  to  the  effect  that  it  Is 
admitted  by  him  that  the  city  of  Miles  would 
not  be  liable  for  the  acts  of  Its  officers,  as 
the  basis  of  the  suit  was  a  tort  committed 
by  the  mayor  and  the  aldermen  of  the  city 
and  the  city  marshal  and  a  livery  stable 
keeper;  but  the  plaintiff  does  contend  that 
the  individuals  named  are  liable  under  the 
findings  of  fact  by  the  court  for  at  least 
nominal  damages,  and  on  which  the  plain- 
tiff In  error  relies  for  a  reversal  of  this 
case.  There  Is  no  statement  of  facts  in  the 
record,  but  it  comes  up  to  this  court  on  the 
following  findings  of  fact  and  conclusions 
of  law  of  the  trial  court: 

"CondnsloM  of  Fact 

"(1)  I  find  from  the  evidence  that  plaintiff 
was  the  owner  of  the  horse,  for  the  loss  of 
which  this  suit  was  filed,  and  that  some  two 
or  three  weeks  prior  to  December  19,  1907, 
he  placed  the  horse  with  defendant  S.  M. 
Scott  for  keeping  and  attention,  for  hire  In 
Scott's  public  livery  stable  In  the  town  of 
Miles,  Runnels  county,  Tex.,  and  that  Scott 
was  given  no  authority  with  reference  to 
the  horse,  except  to  feed  and  properly  care 
for  him  during  the  absence  of  plaintiff  from 
the  county. 

"(2)  That  about  ten  days  prior  to  Decem- 
ber 19,' 1907,  the  horse  became  seriously  sick 
with  bladder  and  kidney  trouble,  and  after 
two  or  three  days  was  down  practically  all 
the  time,  unable  to  get  up  on  his  feet,  and 
that  within  two  or  three  days  after  he  got 
down,  the  horse  in  his  struggles  caused  large 
sores  to  form  in  all  places  on  his  body  where 
he  came  in  contact  with  the  ground,  from 
which  be  contracted  blood  poison  four  or 
five  days  before  December  Idth,  when  he 
was  killed. 

"(3)  That  defendant  Scott  procured  the 
services  of  a  veterinary  surgeon,  who  could 
do  nothing  for  the  horse,  which  for  three  or 
four  days  prior  to  December  10th  was  un- 
able to  get  on  his  feet 

"^4)  That  the  sore  places  on  his  hips  and 
legs  rotted  out  to  the  bone,  the  odor  of  which 
became  very  offensive  to  passers-by  on  th<» 
street  and  to  occupants  of  other  buildings 
within  one-half  city  block. 

"(5)  That  Scott's  livery  stable  was  located 
on  one  of  the  principal  business  streets  of 
the  town,  and  the  horse  lay  within  five  or 
six  feet  of  the  sidewalk.  That  various  citi- 
zens of  the  town  complained  to  the  town  au- 
thorities concerning  the  condition  and  offen* 
slveness  Of  the  horse,  and  defendant  Scott 
on  December  19th,  called  upon  the  dty  au- 
thorities to  take  the  horse  off  his  hands,  on 
which  date  the  mayor  of  the  town,  defendant 
Geo.  S.  Graves,  and  two  aldermen  of  the 
town,  defendants  Reader  and  tinkle,  and 
the  town  health  officer  held  an  Informal  con- 


•For  otber  case*  im  same  topic  and  ■•etion  NUMBER  in  Dec.  ft  Am.  Digs.  1807  to  date,  *  Heporter  Indexes 


Digitized  by 


Google 


ttx.) 


BUCHANAN  &  GILDER  ▼.  MURATOA. 


973 


tercoce,  and  Instructed  the  city  marshal,  de- 
fendant DllUnger,  to  kill  the  horse  and  bum 
bis  carcass,  which  was  done  by  him  on  the 
afternoon  of  December  19th,  with  the  con- 
sent and  at  the  request  of  the  defendant 
Scott,  but  without  the  consent  or  knowledge 
of  plaintiff,  who  was  In  a  distant  county, 
and  knew  nothing  of  his  horse's  condition. 

"(6)  That  the  horse  was  in  a  dying  condi- 
tion at  tbe  time  he  was  dispatched,  and 
would  have  lived  only  a  few  hours,  it  left 
alone. 

"(7)  I  further  find  from  the  OTerwbelmlng 
weight  of  evidence  that  the  horse  was  ab- 
solutely valueless  at  the  time  he  was  killed, 
and  that  therefore  plaintiff  suffered  no  dam- 
ages by  reason  thereof. 

"Conduaton  of  Law. 

"(1)  I  find  that  In  view  of  the  facta  de- 
tailed above,  neither  the  defendant  A.  H. 
Dllllnger,  who  killed  the  horse,  nor  the  other 
defendants  who  advised  him.  Incurred  tmy 
liability  to  plaintiff  herein." 

It  Is  admitted  by  the  plaintiff  In  error, 
and  it  Is  clear  from  the  facts,  that  he  sus- 
tained no  actual  damages,  that  the  horse 
was  worthless  and  practically  dead  when  he 
was  killed  by  the  defendants;  but  the  con- 
tention Is  that  the  killing  was  without  his 
consent,  and  therefore  unlawful,  and  from 
that  fact  alone  a  trespass  was  committed, 
and  be  is  at  least  entitled  to  nominal  dam- 
ages. But  an  answer  to  this  contention  con- 
sists in  the  fact  that  It  is  apparent  that  the 
horse  in  Its  then  condition  was  a  public  nui- 
sance when  killed;  and  It  Is  clear  from  ar- 
ticles 447  and  462,  and  possibly  other  articles 
-upon  that  subject  of  the  Revised  Statutes 
of  1895,  that  the  city  had  the  right  to  sum- 
marily abate  and  abolish  a  nuisance  of  this 
character,  which  was  calculated  to  affect  the 
public  health  or  the  comfort  of  the  inhabit- 
ants of  the  city,  and  that  by  the  second 
article  cited  the  city  had  the  right  to  have 
the  same  removed.  The  animal  at  the  time 
of  Its  destruction  could  practically  be  re- 
garded as  dead.  It  was  in  a  very  offensive 
condition,  to  such  an  extent  that  the  inhab- 
itants of  the  town  complained  of  it  It 
would  have  been  inhuman  to  have  undertak- 
en to  remove  the  horse  while  he  was  alive, 
and  it  was  an  act  of  humanity  upon  the 
part  of  the  defendants  to  kill  the  horse  and 
relieve  him  from  his  then  evident  suffering, 
knowing,  as  they  did,  that  the  horse  was 
suffering  from  an  IncuraUe  disease,  and 
was  down  and  helpless,  and  that  it  was  a 
matter  of  a  short  time  until  he  would  die. 
The  owner  was  not  present,  and  he  could 
not  be  appealed  to  in  order  to  get  his  con- 
sent that  the  means  resorted  to  could  be 
taken  in  order  to  abate  the  nuisance  and  re- 
lieve the  animal  in  his  then  condition,  which 
the  facts  clearly  showed  to  be  of  such  an  of- 


fensive nature  to  the  Inhabitants  of  the 
city  as  to  likely  affect  their  comfort  and 
the  public  health. 

We  and  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 


BUCHANAN  &  GILDER  v.  MURAYDA.t 

(Court  of  Civil  Appeals  of  Texas.    Jan.  12, 
1910.     Rehearing  Denied  Feb.  9,  1910.) 

1.  Mabtkb  ako  Servant  ({t  101,  102*)— Ob- 

LIOATIOR      TO     FUBiriSH     SaFK     PIACE     TO 
WOBK. 

It  is  the  duty  of  a  master  to  exercise  ordi- 
nary care  to  furnish  bis  servant  a  reasonably 
safe  place  to  work,  except  where  the  place  be- 
comes unsafe  during  the  progress  of  the  work. 
lEH,  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ({  171,  179;  Dec.  Dig.  if 
101,  lOi*] 

2.  Masteb  ano  Sebvart  (f  103*)— Sais  PiukCB 
TO  WoBK— Deleqation  of  Dutt. 

The  duty  of  a  master  to  exercise  ordinary 
care  to  furnish  his  servant  a  safe  place  to  work 
cannot  be  delegated 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  175;  Dec.  Dig.  i  103.*] 

3.  Master  anu  Sbbtant  (}  96*)— Injubt  to 
Sebvart— Pboxuiate  Cause. 

A  master  whose  negligence  results  in  in- 
jury to  a  servant  is  not  relieved  from  liability 
by  the  fact  that  the  negligence  of  a  third  per- 
son concurred  in  producing  the  injnry. 

(Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  162;   Dec.  Dig.  {  96.*] 

4.  Mabteb  aro  Sebvart  <|  217*)— Irjtjbt  to 
Sebvart— AssuuPTioR  or  Risk. 

A  servant  does  not  assume  the  risk  of  his 
master's  negligence,  unless  he  knows  or  is  charg- 
ed with  knowledge  thereof,  and  of  the  danger 
arising  therefrom. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  684;  Dec.  Dig.  |  217.*] 

8.  Masteb  ard  Sebvart  (|  97*>— iRJtniT  to 
Sebvart-  LiABiuTT  —  AcoiDERTAit  ob  Iu- 

FBOBABLE  IRJT7BT. 

A  master  is  not  liable  to  his  servant  for  an 
injury  resulting  from  pure  accident,  or  from 
causes  which  could  not  be  reasonably  anticipat- 
ed, unaccompanied  by  lade  of  ordinary  care  on 
the  master's  part,  but  the  fact  that  an  accident 
was  so  unusual  and  extraordinary  that  it  could 
not  reasonably  have  been  expected  to  happen 
does  not  relieve  the  master  from  the  effect  of 
his  negligence ;  and,  where  an  injury  is  such 
that  it  rniebt  have  been  reasonably  anticipated, 
he  Is  liable,  where  his  negligence  proximately 
caused  the  injury. 

[EkI.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  163;   Dea  Dig.  |  97.*] 

a  Masteb  ard  Sebvart  (|  96*)— Irjtubt  to 
Sebvart— LiABiLiTT  —  Irdeferdert  Con- 
tbactob. 

A  master  is  not  liable  to  bis  servant  for 
the  negligent  act  of  the  servant  of  an  independ- 
ent contractor;  but,  where  the  master  is  negli- 
gent, and  the  negligence  of  the  servant  of  the 
independent  contractor  concurs  with  his  own  in 
causmg  the  injury  to  bis  servant,  he  is  liable 
therefor  to  the  same  extent  as  if  the  Injnry  had 
been  caused  by  his  negligent  act  alone. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  lfi8>  162;  Dec  Dig.  | 
96.*] 
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7.  Appkai  and  Ebbob  (J  1001*)  —  Rivnew  — 

VebdICT— GONOLrSITENESS. 

NecUgence  Is  primarilf  for  the  Jtny ;  and, 
where  there  is  any  eTidence  reasonably  tending 
to  show  its  existence,  and  that  it  was  ue  proxi- 
mate canse  of  an  injnry  complained  of,  the  yer- 
dict  is  concIusiTe. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3922,  8928-3834;  Dec. 
Dig.  t  1001.*] 

8.  MaBTXB  and  SEBVAira  (I  276*>— iRJtTBT  TO 

SebvaktM3ause  or  Injttby— Evidence. 
Evidence  held  to  Justify  a  finding  that  the 
injury  to  a  servant  of  a  contractor  erecting  a 
building,  sustained  while  constructing  a  stair- 
way in  a  shaft  by  the  fall  of  a  ladder  on  an  up- 
per floor,  was  caused  hy  the  negligent  failure 
of  the  contractor  to  properly  secure  the  ladder, 
authorizing  a  recovery,  though  the  ladder  was 
displaced  by  the  negligence  of  a  servant  of  an 
independent  contractor. 

[Ei.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  959 ;   Dec.  Dig.  f  276.*] 

9.  Mabteb  and  Sebvant  ({  193*)  —  Fellow 
Sebvants— Who  Abe. 

A  servant  of  a  contractor  erecting  a  build- 
ing and  a  servant  of  an  independent  contractor 
are  not  fellow  servants. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g  482;   Dec  Dig.  i  193.*] 

10.  Mabteb  and  Sebvant  ({  201*)— Injubt  to 
Sebvant— Fellow  Sebvant&--Concubbent 
Neolioenck  of  Mabteb. 

Where  a  servant  of  a  contractor  erecting  a 
building  was  injured  by  the  fall  of  a  ladder  be- 
cause of  the  negligence  of  the  contractor  in  im- 
properly securing  It,  and  in  putting  a  servant  to 
won  beneath  it  wliere  be  might  be  injured  by 
its  fall  if  displaced,  the  contractor  failed  to  use 
ordinary  care  to  furnish  the  servant  a  reason- 
ably safe  place  to  work,  and  his  negligence  was 
the  proximate  cause  of  the  injury,  though  the 
displacement  of  the  ladder  was  caused  by  the 
negligence  of  a  fellow  servant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  527 ;   Dec.  Dig.  |  201.*] 

11.  Mabteb  and  Sebvant  (f  217*)— Injdbt  to 
Sebvant— Assumption  of  Rise. 

Where  the  place  where  a  servant  was  in- 
jured did  not  become  dangerous  during  the  prog- 
ress of  the  work  he  was  doing,  but  was  danger- 
ous wben  his  master  put  him  there  to  work,  and 
the  servant  did  not  know  of  the  danger,  he  did 
not  assume  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  574-600;  Dec.  Dig.  i 
217.*] 

12.  Tbial  (§  260*)  —  Refusal  to  Give  In- 
stbuctions— Mattebb  Inoluded  in  Chabge 
Given. 

A  party  cannot  complain  of  the  refusal  of 
an  instruction,  where  the  instructions  given 
were  more  favorable  to  him  than  the  requested 
instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  651 ;   Dec.  Dig.  §  260.*] 

13.  Tbial  (I  141*)  —  Sdbmission  of  Quxs- 
TIONS  TO  JtTBT— Uhoontbovebted  Faotb. 

A  party  should  not  request  the  submission 
to  tlie  jury  of  an  issue,  where  the  undisputed 
evidence  shows  the  facts  as  a  matter  of  law. 

[EA.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  336;   Dec.  Dig.  I  141.*] 

Appeal  from  District  Conrt,  Bexar  Coun- 
ty;  Edward  Dwyer,  Judge. 

Action  by  Pablo  Murayda  against  Buch- 
anan &  Gilder.  From  a  judgment  for  plain- 
tiff, defendants  appeal.     Affirmed. 


Onion  &  Henry,  for  appellants.  Anderson 
&  Belden,  Perry  J.  Lewis,  and  H.  C.  Carter, 
for  appellee. 

NEILL,  J.  This  la  an  action  brought  by 
appellee  against  appellants  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  Inflicted  by  the  latter'a  n^Ilgenoe.  It 
was  alleged  by  plalntltr,  In  sabstance^  that 
(m  May  5,  1908>  while  he  was  in  the  employ 
of  defendants  as  a  common  laborer  In  the 
constrnction  of  a  certain  building  In  the  dty 
of  San  Antonio,  and  at  work  in  It  in  the  dis- 
charge of  the  duty  of  his  employmoit,  a  lad- 
der, which  defendants  had  negligently  caus- 
ed and  permitted  to  remain  In  an  insecare 
position,  fell  from  above  the  place  whwe  be 
was  working  upon  him,  seriously  and  perma- 
nently injuring  him ;  that  defendants  had 
negligently  caused  and  permitted  the  ladder 
to  occupy  an  Insecure,  precarious,  unfasten- 
ed, and  dangerous  position  above  the  place 
where  plaintiff  was  at  work  nnder  defend- 
ants' orders  and  instructions,  the  ladder  be- 
ing so  dangerously  and  negligently  placed  and 
susi>ended  as  likely  to  fall  at  any  moment  of 
Its  own  weight,  or  by  reason  of  vibration,  or 
the  slightest  Interference,  or  shaking  of  the 
building,  which  was  in  process  of  construc- 
tion ;  that  while  he  was  In  the  discharge  of 
the  duty  of  his  employment,  at  the  place 
where  he  had  been  ordered  and  directed  by 
defendants  to  work,  by  reason  of  defendants' 
negligence  in  placing  and  permitting  the  lad- 
der to  be  BO  placed  and  suspended  in  such  an 
unsafe  and  dangerous  position,  and  failing 
In  any  manner  to  secure  and  fasten  the  same. 
It  fell  upon  him  as  aforestated ;  that  he  did 
not  know  whether  the  ladder  fell  of  Its  own 
weight,  or  by  reason  of  the  vibration  caused 
by  the  work  progn^esslng  In  the  building,  or 
by  reason  of  some  one  or  some  object  com- 
ing In  contact  therewith,  but  that  the  dan- 
gerous and  insecure  position  of  the  ladder, 
placed  and  suspended  by  defendants  and  neg- 
ligently permitted  by  them  to  so  remain,  di- 
rectly caused  or  contributed  to  Its  fall  and 
his  consequent  Injuries,  for  that  It  could  not 
have  fallen  had  it  been  properly  fastened  and 
secured  In  position.  The  petition  then  al- 
leges the  character  and  extent  of  plaintlfTs 
Injuries  and  the  damages  sustained  by  retr- 
son  of  defendants'  alleged  negligence.  The 
defendants,  after  Interposing  a  general  de- 
murrer and  denial  to  the  petition,  pleaded: 
(1)  That,  if  plaintiff  was  Injured,  his  Injuries 
were  not  caused  by  them,  but  through  the 
agency  of  independent  contractors,  Knhlman 
&  Blue,  or  their  employes,  or  some  person 
else  than  defendants  or  their  employes;  (2) 
assumed  risk ;  (3)  unavoidable  and  unforeseen 
accident  which  could  not  be  anticipated  by 
them  or  their  servants ;  (4)  contributory  neg- 
ligence; and  (5)  negligence  of  a  fellow  serv- 
ant The  general  demurrer  to  plaintUTs  pe- 
tition was  overruled,  the  case  tried  before 
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a  Jury,  and  the  trial  resulted  In  a  rerdlct 
and  lodgment  In  bis  favor  for  the  sum  of 
910,000. 

Ab  the  first,  second,  third,  fourth,  fifth, 
and  sixth  assignments  of  error  complain  of 
the  court's  refusal  to  give,  at  defendants'  re- 
quest, certain  special  charges,  corresponding 
In  number  to  the  assignments,  peremptorily 
Instructing  the  Jury  to  return  a  verdict  for 
defendants,  we  will  dispose  of  such  aaalgn- 
ments  In  arriving  at  our 

Conclusions  of  Fact 

The  evidence  so  clearly  shows  the  follow- 
ing facta  that  they  may  be  regarded  as  In- 
dlqtutable:  (1)  On  or  about  May  S,  1908, 
the  defendants  were  the  contractors  engaged 
in  the  erection  and  construction  of  the  Frost 
Building,  in  the  city  of  San  Antonio,  Tex., 
and  had  been  such  contractors  and  engaged 
In  such  work  for  some  time  prior  thereto. 
(S)  The  firm  of  Kuhlman  St  Blue  were  sub- 
contractors of  the  defendants  for  plastering 
the  building;  and  it  may  be  assumed,  for 
the  purpose  of  this  case,  that  they  were 
what  are  technically  called  "independent  con- 
tractors," over  whom,  nor  their  employes, 
the  defendants  had  no  control  In  doing  their 
work.  (3)  On  the  same  day  there  was  a 
ladder  in  the  shaft  for  the  stairway  extend- 
ing from  the  fourth  of  the  fifth  floor,  the 
lower  end  of  which  rested  upon  the  fourth 
floor,  and  the  other  leaned  against  the  flfth, 
extending  several  inches  above.  This  lad- 
der had  been  placed  there  for  some  time 
prior  to  said  date  by  defendants  for  the  use 
of  the  workmen  in  ascending  and  descending 
to  and  from  the  flfth  floor.  It  was  not  in 
any  way  fastened  at  either  end  or  made  se- 
cure or  stable  in  its  position,  and  was  liable 
at  any  time  to  fall  or  be  thrown  down  by  the 
vibration  of  the  building,  or  by  persons  at 
^ork  thereon  or  by  objects  handled  by  them 
coming  in  contact  therewith.  (4)  The  de- 
fendants knew  of  such  instability  of  the  lad- 
der, of  Its  liability  to  be  displaced  and  fall 
down  the  stair  shaft,  and  that  if  it  should 
so  fall.  It  was  liable  to  strike  and  injure  any 
of  their  servants  at  work  In  the  shaft  be- 
neath the  fourth  floor  of  the  building.  (5) 
The  plaintifr,  who  was  on  said  day  in  the  em- 
ploy of  defotdants  as  a  laborer  on  said  build- 
ing, having  been  in  snch  employment  a  day 
and  a  half,  was  by  his  employers  put  to  work 
in  constmctlng  the  stairway  in  the  shaft  on 
the  second  floor,  and,  while  at  work  there 
under  their  directions,  the  ladder  t^  some 
cause  was  displaced  and  fell  upon  him  and 
fractured  his  skull,  and  hurt  his  shoulder, 
whereby  he  was  seriously  and  permanently 
injured,  to  his  damage  In  the  sum  of  $10,000. 
These  facts  leave  for  our  determination  the 
questions:  (1)  Whether  the  injuries  to  plain- 
tlK  were  caused  by  negligence  of  the  defend- 
ants; and  (2)  if  they  were,  whether  plain- 
tiff was  guilty  of  any  negligence  contributing 
to  bis  Injnriea.    An  afllimative  flnding  on  the 


flrst  of  these  questions  win  also  demonstrate 
that  plalntlfTs  injuries  were  not  proximate- 
ly caused  by  any  risk  assumed  by  him  as 
incident  to  his  employment,  nor  by  an  nn- 
avoidable  accident,  nor  by  the  negligent  act 
of  a  fellow  servant  Therefore,  before  de- 
termining the  two  principal  questions  thus 
stated,  we  will  enunciate  the  principles  of 
law  applicable,  and  make  our  findings  of  fact 
on  such  issue  in  the  light  of  such  enuncia- 
tions. 

These  principles  may  be  regarded  as  postu- 
lates: (1)  It  is  the  duty  of  the  master  to 
exercise  ordinary  care  to  furnish  his  servant 
a  reasonably  safe  place  to  work,  but  this  rule 
does  not  apply  where  the  place  becomes  un- 
safe  during  the  progress  of  the  work.  This 
duty  is  positive  and  nondelegable,  and  the 
failure  of  the  master  to  discharge  It  is  neg- 
ligence, and  renders  him  liable  for  an  injury 
arising  therefrom,  although  the  negligence  of 
a  third  party  may  have  concurred  in  produc- 
ing it  (2)  The  servant  does  not  assume  the 
risk  of  his  master's  negligence,  unless  he 
knows  or  is  charged  with  the  knowledge 
thereof,  and  of  the  danger  arising  therefrom. 
(8)  The  master  is  not  liable  to  his  servant 
for  an  Injury  which  results  from  pure  acci- 
dent or  from  causes  which  could  not  be  rea- 
sonably anticipated,  unaccompanied  by  lack 
of  ordinary  care  on  the  master's  part  But 
the  fact  that  an  accident  was  so  unusual  and 
extraordinary  that  it  could  not  reasonably 
have  been  expected  to  happen  does  not  re- 
lieve the  master  from  the  effect  of  his  neg-, 
Ugence;  but  where  an  injury  is  such  as 
might  have  been  reasonably  anticipated  he 
Is  liable,  if  his  negligence  proximately  caused 
such  injury.  (4)  The  master  is  not  liable  to 
his  servant  for  the  negligent  act  of  the 
servant  of  an  independent  contractor;  but 
if  the  master  is  negligent  and  the  negligence 
of  the  servant  of  such  a  contractor,  or  any 
one  else,  concurs  with  his  own  In  causing  an 
injury  to  his  servant  he  is  as  much  liable 
as  he  would  be  If  the  injury  had  been  caused 
by  his  n^llgent  act  alone.  (6)  Negligence  is 
primarily  a  question  of  tact  for  the  Jury; 
and,  if  there  be  any  evidence  reasonably 
tending  to  show  its  existence,  and  that  it 
was  the  proximate  cause  of  an  injury  com- 
plained of,  the  flnding  of  a  Jury  upon  such 
issue  will  not  be  disturbed  on  appeal. 

In  view  of  the  Indisputable  facts  hertin- 
before  stated,  it  cannot  be  said,  as  a  matter 
of  law,  that  the  defendants  were  not  guilty 
of  the  negligence  upon  which  this  action 
against  them  is  founded.  They  knew  or 
were  charged  with  knowledge  of  the  position 
of  the  ladder  In  relation  to  the  place  where 
they  put  plaintiff ;  that  it  was  not  fastened, 
braced,  or  In  any  way  secured  so  as  to  pre- 
vent it  from  falling  down  the  shaft  of  the 
stairway,  and  that  it  might  be  caused  to 
fall  by  the  workmen  in  the  building,  or  the 
materials  they  were  handling,  coming  in 
contact  with  it;    that  if  it  should  CaU,  it 
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was  liable  to  strike  and  Injure  the  plaintiff, 
whom  they  had  put  to  work  in  the  shaft  on 
the  second  floor  teneath;  that,  like  a  dead 
fall,  it  had  only  to  be  thrown  to  crush  any 
hnman  being  In  Its  way  beneath  it  To  say 
that  the  Jury  was  not  warranted  in  finding 
that  defendants  failed  to  exercise  ordinary 
care  In  providing  the  plaintiff  a  safe  place 
to  work  would,  to  our  minds,  in  Tiew  of  the 
facts,  be  preposterous.  If,  as  the  evidence 
seems  to  show,  the  ladder  was  displaced  and 
caused  to  fall  by  reason  of  a  mortar  box, 
which  was  being  carried  to  the  fifth  floor 
by  the  employes  of  Kuhlman  &  Blue,  coming 
In  contact  with  it,  the  defendants  would 
not,  on  that  account,  be  rellered  from  the 
consequence  of  their  negligence.  E\>r  if  it 
should  be  conceded  that  the  servants  of  the 
Independent  contractors  were  negligent  In 
bringing  the  mortar  box  In  contact  with  the 
ladder  (which  the  evidence  wholly  falls-  to 
show),  their  negligence  would  simply  be  a 
concurrence  with  that  of  defendants  in  caus- 
ing plaintitrs  injuries.  Nor  can  It  be  said. 
In  view  of  the  evidence,  as  a  matter  of  law, 
that  plaintiff's  injuries  resulted  from  an  un- 
avoidable accident,  or  from  causes  which 
could  not  have  been  reasonably  anticipated 
by  defendants  from  maintaining  an  unfas- 
tened and  Insecure  ladder  in  a  position 
above  where  their  servants  were  at  work. 
See  Bl  Paso  &  N.  W.  By.  y.  HcCiomus,  36 
Tex.  Civ.  App.  170,  81  S.  W.  760;  G.,  O.  & 
S.  F.  By.  ▼.  Hayter.  93  Ter.  239,  64  S.  W. 
944,  47  L.  B.  A.  325,  77  Am.  St  Rep.  856; 
Bl  Paso  Electric  By.  Co.  v.  Fnrber,  45  Tex. 
Civ.  App.  348,  100  S.  W.  1041;  St  L.  S.  W. 
By.  v.  Mnrdock,  116  S.  W.  139;  M.,  K.  &  T. 
By.  ▼.  Harrison,  120  S.  W.  255;  Duerle? 
Mfg.  Co.  V.  Elchhom,  44  Tex.  Civ.  App.  638, 
99  S.  W.  715;  Doyle  v.  Chicago,  etc.,  By.  Co., 
77  Iowa,  607,  42  N.  W.  655,  4  L.  R.  A.  420; 
Beed  v.  By.,  94  Mo.  App.  871,  68  S.  W.  364. 
Certainly  it  cannot  be  said.  In  view  of  the 
evidence  in  this  case,  as  a  matter  of  law, 
that  plaintiff's  Injuries  resulted  from  an  ac- 
cident pure  and  simple,  unmixed  with  any 
act  of  negligence  on  the  part  of  the  defend- 
ants proximately  contributing  thereto.  On 
the  contrary,  the  jury  were  fully  warranted 
in  finding  that  his  Injuries  were  proximately 
caused  by  defendants'  negligence  as  alleged 
in  his  petition. 

If,  as  is  insisted  by  the  defendants,  the  lad- 
der was  displaced  by  the  employes  of  Kuhl- 
man &  Blue,  whom  defendants  claim  were 
independent  contractors,  if  its  displacement 
were  the  act  of  negligence  upon  which  this 
action  is  based,  it  Is  clear  that  plaintiff's  In- 
juries were  not  caused  by  the  negligence  of 
his  fellow  servants.  For  if,  as  defendants 
contend,  Kuhlman  &  Blue  were  Independent 
contractors,  their  employes  were  not  plain- 
tiff's fellow  servants.  But  that  is  neither 
here  nor  there.  It  was  not  the  displacement 
of  the  'adder,  but  placing  it  unsecured  where 
it  was  by  defendants,  and  putting  plaintiff 
to  work  beneath  it  where  he  might  be  in- 


jured by  its  fall  If  displaced,  which  consti- 
tuted the  negligence  averred  and  proved. 
This  was  a  breach  of  defendants'  obligation 
to  use  ordinary  care  to  furnish  plaintiff  a 
reasonably  safe  place  to  work;  and,  as  the 
duty  could  not  be  delegated  to  another,  such 
negligence,  which  was  the  proximate  cause 
of  plaintiff's  ii^uries,  could  not  be  that  of 
his  fellow  servant 

Nor  is  there  anything  tending  to  show  that 
plaintiffs  injuries  resulted  from  a  risk  as- 
sumed by  him  as  incident  to  his  employ- 
ment The  place  where  he  was  Injured  did 
not  become  dangerous  during  the  progress 
of  the  work  he  was  doing,  but  was  danger- 
ous when  defendants  put  him  there  to  do 
the  work.  And,  as  there  is  no  evidence  tend- 
ing to  show  that  he  knew  of  the  insecure  or 
unstable  position  and  condition  of  the  lad- 
der, he  cannot  be  said  to  have  assumed  the 
risk  of  its  falling  and  injuring  him  while 
he  was  at  work. 

There  is  not  a  bit  of  evidence  squinting  in 
the  direction  of  negligence  towards  the  plain- 
tiff. Therefore,  we  find  as  matters  of  fact 
that  defendants  were  guilty  of  the  negligence 
alleged  against  them,  that  such  negligence 
was  the  proximate  cause  of  plaintiff's  inju- 
ries, and  that  he  was  guilty  of  no  negligence 
contributing  thereto.  As  is  before  intimat- 
ed, these  findings  involve  the  further  facts 
that  plaintiff's  injuries  were  not  caused  by 
an  unavoidable  accident,  nor  an  assumed 
risk,  nor  from  the  negligence  of  a  fellow 
servant  We,  therefore,  overrule  defendants' 
first  second,  third,  fourth,  flftli,  and  sixth 
assignments  of  error. 

Conclusions  of  Law. 

1.  The  seventh  .assignment  of  error,  which 
complains  of  the  court's  refusal  of  special 
charge  No.  4,  is  overruled,  because  the  fifth 
special  charge,  given  at  their  request,  di- 
rects the  jury  to  find  for  defendants  if  they 
believe  from  the  evidence  that  plaintiff's  in- 
juries were  caused  by  the  employes  of  Kuhl- 
man &  Blue  In  knocking  down  the  ladder 
which  fell  and  struck  him.  This  Is  more 
favorable  to  defendants  than  the  one  which 
the  assignment  complains  of  the  court's  re- 
fusing; for  it,  in  effect,  assumes  that  de- 
fendants were  not  UaUe  for  such  act  if 
done  by  the  servants  of  Kuhlman  &  Blue. 
Whereas,  under  the  one  refused,  the  jury 
would  have  to  find  that  Kuhlman  &  Blue 
were  independent  contractors  In  order  to 
find  for  the  defendants. 

2.  The  eighth  assignment  of  error  com- 
plains that  the  verdict  is  directly  contrary 
to  the  fifth  special  charge  given  at  defend- 
ants' request  It  will  be  observed  that  the 
assignment  does  not  complain  of  any  error 
made  by  tlie  trial  court,  but  of  the  jury 'a 
finding  upon  an  issue  submitted  at  defend- 
ants' request  If,  as  Is  here  contended,  the 
undisputed  evidence  shows  as  a  matter  of 
law  that  plaintiff's  injuries  were  directly 
and  proximately  caused  by  the  employte  ot 
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Kutalman  ft  Blue  In  knocking  down  tbe  lad- 
der which  struck  him,  defendants  should  not 
hare  requested  tbe  submission  of  such  a  fact 
as  an  issue.  But,  as  will  be  seen  from  our 
conclusions  of  fact,  that  evidence  does  not 
conclusively  show  that  plaintiff's  Injuries 
were  directly  and  proximately  caused  by 
such  act  of  the  employes  of  Kuhlman  & 
Blue. 

3.  The  ninth  assignment  of  error  Is  direct- 
ed against  the  first  paragraph  of  the  court's 
charge.  When  the  entire  charge,  Including 
the  special  charges  given  at  the  Instance  of 
defendants,  Is  read  and  construed  In  con- 
nection with  the  part  complained  of.  It  Is  ap- 
parent that  It  is  not  obnoxious  to  any  of 
the  objections  urged  under  the  assignment 

There  Is  no  error  in  the  Judgment,  and  It 
Is  affirmed. 


GORE  V.  WESTERN  UNION  TELEGRAPH 
CO. 

<Oourt   of  K^vil  Appeals  of  Texas.     Jan.   12, 
19ia     Rehearing  Denied  Feb.  9,   1910.) 

1.  TELEOBAPHS  AND  TELEPHONES  (5  35*) — 
CONTBACTS  FOR  SERVICES— CONDITIONS— AO- 
CEPTINO   MESSAGE  BT  TELEPHONE. 

A  telegraph  company,  after  accepting  a 
message  by  telephone,  cannot  claim  that  tbe 
conditions  in  Its  printed  forms  are  applicable, 
where  it  is  accustomed  to  receive  measages  in 
that  way. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  25;  Dec.  Dig.  8 
35.»] 

2.  Teleosaphs  and  Telephones  (S  48*)— 
Accepting  Message  bt  Telephone— Op- 
ebatob  as  agent  fob  sender. 

The  agent  of  a  telegraph  company  who  re- 
ceives a  message  by  telephone,  is  not  thereby 
made  the  agent  of  the  sender  though  the  com- 
pany requires  all  messages  to  be  given  in  writ- 
ing, if  the  tender  does  not  know  of  such  require- 
ment 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  80;    Dea  Dig.  { 

8.  CusrroMS  AND  Usages  (t  11*)— Cbeation  or 
Contract  fob  Services— Accepting  Tel- 
EOBAFH  Message  by  Telephone. 

A  custom  by  a  telegraph  company  to  re- 
ceive messages  by  telephone  will  render  the 
contract  to  transmit  the  message  binding,  and 
the  company  liable  for  failure  to  deliver  the 
mei>sage. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  {  22;   Dec.  Dig.  {  11.*] 

4.  Telegbaphs  and  Telephones  (J  3^*) — 
Contract  for  Services- Accepting  Mes- 
sage BT  Telephone. 

^Vhere  the  agent  of  a  telegraph  company 
received  a  message  by  telephone,  and  agreed  to 
transmit  the  same  without  requiring  It  to  be  re- 
daced  to  writing,  and  tbe  failure  to  transmit  it 
is  not  due  to  the  failure  of  the  sender  to  reduce 
it  to  writing,  the  right  to  recover  for  failure  to 
transmit  and  deliver  is  not  affected  by  the  send- 
er's failure  to  reduce  It  to  writing. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  (  25;    Dec.  Dig.  | 
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Appeal  from  El  Paso  County  Ooort;  Al- 
bert 8.  Eylar,  Judge. 

Action  by  C.  H.  Gore  against  the  Western 
Union  Telegraph  Company.  Defendant  bad 
Judgment  and  plaintiff  appeals.     Reversed. 

U.  S.  Goen,  for  appellant  Beall  &  Kemp, 
for  appellee. 

NEILL,  J.  This  suit  was  Instituted  by 
appellant  against  appellee  to  recover  dam- 
ages alleged  to  have  been  caused  his  wife  by 
the  negligence  of  appellee  In  not  correctly 
taking,  transmitting,  and  promptly  delivering 
to  her  at  Chihuahua,  Mexico,  a  certain  tele- 
gram. Informing  her  of  the  death  of  her 
mother.  In  Austin,  Tex.,  wherein  she  was  pre- 
vented from  being  present  at  her  mother's 
funeral.  Plaintiff  alleged  that  a  sister  of  bis 
wife,  on  March  8, 1908,  about  8:30  p.  m.,  tele- 
phoned the  following  message  to  the  office  of 
defendant  In  Austin,  Tex.,  for  transmission 
to  appellant's  wife,  at  Chihuahua,  Mexico: 
"Mrs.  C.  H.  Gore,  Chihuahua  Shops,  Chihua- 
hua, Mexico.  Your  mother  Is  dead.  Wire 
If  you  can  come  Immediately.  Lula."  That 
defendant  accepted  said  message  as  given 
over  tbe  phone,  and  agreed  to  send  It,  but 
was  guilty  of  negligence  In  not  correctly  tak- 
ing said  message,  in  that  the  words,  "Chihua- 
hua Shops"  were  made  to  appear  "Cbibuabua 
St,"  and  that  owing  to  the  address  being  In- 
correctly stated,  said  message  was  not  deliv- 
ered promptly,  and  she  was  not  apprised  of 
the  death  of  her  mother  for  several  days  after 
her  death  and  burial,  and  was  thereby  pre- 
vented from  being  present  at  her  funeral,  to 
her  damage,  etc.  Appellee  pleaded  general  de- 
murrer, general  denial,  and  the  provisions  of 
the  contract  providing  for  repetition  of  mes- 
sage; that  the  company  was  made  the  agent 
of  the  sender  In  forwarding  over  another  line; 
that  no  responsibility  regarding  messages  at- 
taches until  same  are  presented  and  accepted 
at  the  transmitting  office;  that  tbe  comi>any 
would  not  be  liable  in  damages,  when  claim 
was  not  presented  In  writing  within  90  days 
after  the  message  was  filed  for  transmission 
and  accepted ;  and  that  tbe  clerk  In  the  office 
of  appellee.  In  taking  said  message  over  tbe 
phone  and  writing  It  down,  was  acting  as  the 
a^ent  of  the  sender.  The  proof  sbowed.tbat 
Mrs.  Ada  Johnson  phoned  the  message  to  the 
office  of  the  appellee  In  Austin;  that  It. was 
accepted  In  this  manner,  was  written  out  by 
a  clerk  in  the  office  of  appellee,  on  one  of  the 
regular  blanks,  containing  the  stipulations 
pleaded  by  defendant  but  was  incorrectly 
taken,  and  was  made  to  read :  "Mrs.  C.  U. 
Gore,  Chihuahua  St.,  Chihuahua,  Mexico. 
Your  mother  Is  dead.  Wire  If  you  can  come 
Immediately.  Lola."  That  said  message  In 
this  form  was  promptly  transmitted  to  El 
Paso,  Tex.,  where  it  was  delivered  to  a  con- 
necting line  Telegrafos  Federales  de  Mexico, 
which  received  the  message  at  Chihuahua, 
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but  did  not  deliver,  and  reported  no  sncfa  ad- 
dress. At  the  conclnBlon  of.  the  evidence  the 
court  peremptorily  Instructed  a  verdict  for 
defendant 

The  flrst  Bssl^ment  of  error  complains 
that  the. court  erred  in  giving  such  peremp- 
tory instruction.  It  does  not  appear  from 
the  record  In  the  case  upon  what  grounds  or 
view  of  the  case  the  court  gave  the  instruc- 
tion, but  we  presume  from  the  briefs  of  ei- 
ther party  that  it  was  upon  the  ground  that 
appellee's  clerk  in  the  telegraph  office,  in  tak- 
ing down  the  message  dictated  over  the  tele- 
phone, and  in  repeating  It  to  the  sender  in 
order  to  be  sure  that  It  was. correct,  was  act- 
ing as  the  agent  of  the  sender  when  he  did 
so.  Appellant's  proposition  under  the  assign- 
ment is  as  follows:  "Where  the  proof  was 
uncontradicted  that  an  employ^  of  the  tele- 
graph company  received  the  message  by  tel- 
ephone, and  undertook  to  transmit  It,  It  is, 
at  least,  a  question  for  the  jury  to  determine 
whether  or  not  the  clerk  receiving  the  mes- 
sage was  acting  as  the  agent  of  the  compa- 
ny, or  of  the  sender,  And  the  court  cannot 
say  as  a  matter  of  law  that  be  was  acting 
as  the  agent  of  the  sender,  and  that  the  send- 
er would  b^  responsible  for  his  mistakes." 
Mrs.  Johnson  testified  that  she  sent  the  mes- 
sage by  telephoning  It  down  to  the  office  of 
appellee,  and  that  the  operator  at  Its  office 
who  answered  the  phone  when  she  sent  the 
message  accepted  it  in  that  way,  and  agreed 
to  send  it,  and  to  get  her  an  answer  by  12 
o'clock,  if  possible.  That  she  did  not  send  it 
to  any  street  anywhere,  but  sent  it  to  the 
Railway  Shops  at  Chihuahua.  Another  wit- 
ness testified  that  he  .stood  by  the  phone 
while  Mrs.  Johnson  phoned  the  message,  and 
told  her  how  to  tell  the  telegraph  company 
where  to  find  Mrs.  Gore;  that  he  told  her  to 
tell  them  that  her  address  was  Chihuahua, 
Mexico,  care  of  Chihuahua  Railway  Shops, 
and  that  he  heard  her  repeat, what  he  told 
her  to  the  party  who  was  talking.  Smith 
Johnson  testified  that  at  the  time  of  the  de- 
livery of  the  message  to  appellee  he  was  In 
Its  employ,  and  took  the  message  In  over  the 
phone.  There  was  no  evidence  that  Johnson, 
or  any  of  appellee's  employes,  In  receiving 
the  message,  was  acting  as  the  agent  of  the 
sender,  save  as  may  appear  from  the  testi- 
mony stated,  and  it  Is  undisputed  that  the 
telegram,  while  transmitted  to  Chihuahua, 
was  never  delivered  to  plaintiffs  wife  at 
Chihuahua. 

The  law  seems  to  be  well  settled  that  a 
telegraph  company  which  accepts  a  message 
by  telephone  cannot  claim  that  the  condi- 
tions In  Its  printed  forms  are  applicable, 
where  It  is  accustomed  to  receive  such  mes- 
sajges.  It  Is  also  held  In  such  cases  that  the 
agent  of  the  company  Is  not  the  agent  of  the 
sender.  Obviously  the  same  rule  applies  to 
receiving  and  transmitting  a  telegram  de- 
livered orally  that  obtains  for  one  delivered 
by  telephone  and  accepted  by  the  company. 
As  is  said  in  Western  Union  Telegraph  Com- 


pany ▼.  Todd  (Ind.  App.)  68  N.  B.  194: 
"Where  the  company,  in  receiving  a  message 
orally  by  telephone^  18  pursuing  a  cnstMn  of 
so  accepting  patronage  .from  the  sender  and 
others,  we  cannot  agree  that  the  company  ao 
carrying  on  Its  business  for  Its  own  conveni- 
ence and  profit  may  thereby  .relieve  itself 
from  tbe  obligation  to  exercise  the  skill  and 
diligence  which  sacb  a  method  demands.  If 
such  be  tbe  customary  method  of  rec^vlng 
messages,  it  cannot  be  claimed  that  a  mes- 
sage so  received  and  transmitted  over  tbe 
wire  for  the  usual  hire  was  not  received  by 
the  company,  or  that  in  the  act  of  receiv- 
ing and  writing  down  the  message  the  com- 
pany's employe  was  acting  as  tbe  sOTant 
of  the  sender.  •  •  •  There  is  no  legal 
obligation  of  the  company  to  accept  oral  mes- 
sages; and,  if  it  be  true  that  midi  meth- 
od of  receiving  them  by  telephone  cannot  be 
relied  upon  to  secure  the  requisite  precision. 
It  would  not  seem  wise  to  encourage  the  risk 
of  such  want  of  precision  by  holding  the  com- 
pany not  responsible  to  the  addressees  of 
messages  thus  received  by  telephone  with  tbe 
company's  authority,  and  under  circumstan- 
ces such  that  It  would  be  a  violation  of  tbe 
servant's  duty  to  the  telegraph .  company  to 
refuse  to  so  receive  and  write  down  the  mes- 
sage." 

In  Garland  v.  .Western  U.  Teleg.  Co.,- 118 
Mich.  369,  76  N.  W.  762,  43  L.  R.  A.  280,  74 
Am.  St  Rep.  S94,  It  is  held  that  the  sender 
of  a  tdephone  message  to  the  agent  In  charge 
of  a  telegraph  office,  with  directions  to  send 
it  by  telegraph,  does  not  make  such  agent 
his  agent,  although  the  telegraph  company 
requires  all  messages  to  be  given  to  tbe 
agent  te  writing,  unless  that  fact  is  known 
to  the  sender.  In  this  case  there  was  no  no- 
tice of  the  rules  of  the  company  brought 
home  to  the  sender,  and  the  court  said:  "Tbe 
law  does  not  forbid  such  authority  [to  tbe 
agent  to  write  the  message],  nor  does  it 
make  it  tbe  duty  of  the  sender  to  write  tbe 
message.  If  the  rules  of  the  company  for- 
bade It  there  is  nothing  in  the  case  to  show 
that  tbe  fact  was  brought  home  to  the  knowl- 
edge of  the  patron,  and  the  rule  would  have 
no  greater  force  than  any  other  of  which  he 
was  Ignorant  We  cannot  conclude,  in  the 
absence  of  proof,  that  the  telegraph  compa- 
nies expect  tbelr  operators  to  turn  away 
patrons  who  cannot  write,  or  that  they  keep 
telephones  in  the  ofiSce,  but  do  not  permit 
their  use  in  tbelr  business  by  their  patrons 
who  send  and  receive  messages.  And  we  are 
of  the  opinion  that  such  use  should  not  be 
altogether  at  tbe  peril  of  the  patron,  or  that 
he  should  suffer  for  mistakes  made  at  either 
end  of  the  line,  merely  because  such  are  the 
instructions  to  the  operator,  or  made  tbe  sub- 
ject of  a  rule  of  which  tbe  patron  has  no 
knowledge."  And  in  an  action  for  damages 
for  failure  to  deliver  a  message  glvoi  to  the 
company  by  telephone.  It  was  held  that  a* 
custom  to  receive  messages  in  that  manner 
would  render  tbe  company  liable^  and  that 
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a  contract  to  trannnlt,  made  In  that  way, 
would  be  binding.  It  was  farther  held  that 
If  the  agent  >of  the  company  received  the  mes- 
sage over  the  telephone,  and  agreed  to  trans- 
mit the  game  wltbont  requiring  that  it  be 
reduced  to  writing,  and  the.fallore  to  trans- 
mit was  not  due  to  the  failure  to  rednce  to 
writing,  the  agent  would  be  the  agent  of  the 
company,  and  not  of  the  plaintiff,  and  the 
right  to  recover  would  not  be  affected  by 
the  fallnre  to  rednCe  the  message  to  writing. 
Texas  Teleg.  &  Teleph.  Co.  ▼.  Seiders,  9  iTex. 
Civ.  App.  431,  29  S.  W.  2S& 

In  view  of  the  principles  stated,  we  are  of 
the  opinion  that  the  case  should  have  been 
sulHuitted  to  the  Jury,  and  that  the  court 
erred  in  peremptorily  instmctlng  a  verdict 
for  the  defendant 

For  BQcb  error,  the  judgment  Is  reversed 
and  the  cause  remanded. 


TINBERO  et  al.  v.  GILBERT. 

(Court  of  CSvil  Appeal!  of  Texas.    Jan.  5,  1910l 
Rehearing  Denied  Feb.  2,  1910.) 

L  Tbes^ass  to  Tbt  TiTLM<i  38*)— Bttbdki 

or  PaooF. 

Where  the  petition  described  the  land  ac- 
coiding  to  plalntifTa  patent,  and  also  by  field 
notes  ot  an  actual  survey,  a  plea  which,  besides 
the  general  denial,  alleges  that  the  boundaries 
of  the  section  described  in  the  patent  do  not  In- 
clude the  land  which  the  petition  described  by 
the  survey  on  the  ground,  but  covers  land  other 
than  that  claimed  by  plaintiff,  does  not  relieve 
plaintiff  from  the  necessity  of  showing  the  iden- 
tity of  the  land  sought  to  be  recoveredf  with  that 
described  in  a  patent  under  which  he  claims. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title.  Cent  Dig.  f  63 :  Dee.  Dig.  i  88.*] 

2.  P0BUO  Lands  (|  176*)— Patknt»— Vaud- 
nr. 

A  patent  for  a  survey  of  land  will  not  be 
held  void  because  of  difficulty  in  determining  its 
locality,  or  because  It  is  not  susceptible  of  be- 
ing looited  In  the  usual  way,  where  there  exists 
any  means  of  Identifying  the  land  sought  to  be 
included. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  i  571;  Dec.  Dig.  i  17a*] 

8.  EviDENCK  (S  175*>— Bkbi  and  Skcohdabt 

—Land  Subvkys. 

Where  the  land  sought  to  be  recovered  was 
originally  located  by  what  is  known  as  office 
worn,  without  being  actually  surveyed  on  the 
ground  or  tied  to  any  survey  or  object,  it  is 
not  necessary  to  produce  the  original  field  notes 
and  maps,  and  a  patent  containing  the  field 
notes  afterwards  prepared  and  used  in  the  gen- 
eral land  office  is  presumed  to  be  in  accordance 
with  the  work  by  the  surveyors  and  admissible 
as  original  evidence. 

[EJd.   Note.— For  other  cases,   see   Evidence, 
Cent  Dig.  <  669;  Dec.  Dig.  t  176.*] 

4.  BviDKNCK  (J  460*)— ExTBiNsio  Evidencs— 
Application  of  Lanouaoe  —  Dkscbiption 
OF  Land. 

Where  the  land  sought  to  be  recovered  was 
originally  located  by  what  is  known  as  office 
work  without  being  actually  surveyed  on  the 
ground  or  tied  to  any  exterior  survey  or  object. 


extrinsic  evidence  Is  admisdble  to  identify  the 
land  as  that  described  in  plaintiff's  jiatent 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2120-2122;   Dec.  Dig.  i  460.*] 

5.  Tbespass   to   Tbt  Trn*   ({  41*)— Sdtfi- 

CIBNOT   OF    EVIDXNOB. 

Where  defendant  in  trespass  to  try  title 
stands  on  plaintiff's  allegation  of  title  to  make 
out  a  case,  a  prima  facie  case  is  sufficient  to 
entitle  plaintiff  to  a  Judgment 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  H  62,  63;  Dec.  Dig.  §  41.*) 
&  EVIDBNCB    ({    342*)  —  CxBTiriXD    Bkbtoh 

fbou  Map— Identitt  of  Land. 

A  certified  sketch  from  a  map  in  use  in 
the  general  land  office  at  the  time  the  land  In 
suit  was  located  purporting  to  show  the  blo<& 
of  which  the  land  in  suit  is  a  section  with  ref- 
erence to  the  adjacent  surveys  on  three  sides 
is  admissible  as  evidence  of  whatever  api>ears 
thereon. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1304;   Dec  Dig.  S  342.*] 

7.  Appeal  and  Ebbob  (i  1010*)— Review— 

FiNDINOS   OF   COUBT. 

Findings  of  fact  by  the  court  having  evi- 
dence to  support  tiiem  are  conclusive  on  review. 
[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  it  8979-3982;    Dec.  Dig.  I 
1010.*] 

8.  Evidence  (|  471*)— Cowoltjsion  of  Wit- 
nesses. 

A  blue  print  of  a  survey  introduced  with 
the  testimony  of  the  surveyor  who  made  it  is 
not  objectionable  as  the  conclusions  of  the  wit- 
ness. 


9.  JuDoitENT  (J   708*)— Conclusiveness— Ab 
Td  Persons  Not  Pabtieb— Boundabieb. 

Where  the  land  sought  to  be  recovered  was 
originally  located  by  what  is  known  as  office 
work  without  actual  survey  of  the  ground,  a 
judgment  in  another  action  finding  comers  of 
adjacent  land  by  which  the  land  in  suit  could 
be  identified  is  admissible  in  evidence,  though 
defendant  was  not  a  party  thereta 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  (  1230;   Dec.  Dig.  I  708.*] 

10.  Appeal  and  Ebbob  <|  1051*)— Habmless 
Ebbob— Aduibbion  of  Bvidxnce. 

The  admission  of  evidence  which  is  mere- 
ly cumulative  of  proper  evidence,  even  if  errone- 
ous, is  harmless. 

[IM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  4161-4170;    Dec.  Dig.  < 

11.  Appeai,  and  Ebbob  ({  1051*)— Habmless 
Ebbob- Evidence. 

Where  the  report  of  a  surveyor  to  the  gen- 
eral land  office  introduced  in  evidence,  in  tres- 
pass to  try  title  to  identify  the  land  mentioned, 
a  judgment  in  another  action  as  fixing  a  line 
or  corner  by  which  the  land  in  suit  could  be 
identified,  the  admission  of  such  judgment,  if  er- 
roneous, was  harmless. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4161-4170;  Dec.  Dig.  t 
1051.^] 

12.  Bound  ABIES  ({  54*)— Pbesumptions  and 
Bubden  of  Pboof— Field  Notes. 

The  commissioner  of  the  general  land  office 
being  charged  with  the  duty  of  correcting  sur- 
veys and  field  notes  (9  Gammel's  Gen.  Laws,  p. 
107)  corrected  field  notes  of  surveys  approved 
and  adopted  by  such  commissioner  identifying 
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the  land  claimed  by  plaintiff  under  his  patent, 
conatitutea  a  prima  facie  caae  in  his  favor. 

(Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  I  274;    Dec.  Dig.  {  54.*] 
18.  Appeal  and  Ebbos  (J  719*)  —  Asbion- 

IIXNTS    OF    EbBOB— NeCEBSITT. 

In  the  absence  of  an  assignment  of  error 
or  propositions,   the  objection   in  argament  to 
certain  evidence  will  not  be  considered. 
'    [Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  296S;   Dec  Dig.  |  719.*] 

Appeal  from  District  Court,  Uvalde  Coun- 
ty;  R.  H.  Burney,  Judge. 

Action  by  Mrs.  Kate  Gilbert  against  Mrs. 
Qeorge  Finberg  and  otbers.  Plaintiff  bad 
judgment,  defendants  appeaL    Affirmed. 

Martin,  Old  ft  Martin,  G.  B.  Fenley,  and 
Clark,  Bliss  &  Lytle,  for  appellants.  W.  D. 
Love  and  Webb  &  Goetb,  for  appellee.  , 

'  JAMES,  C.  J.  Mrs.  Gilbert  brought  this 
action  in  trespass  to  try  title,  alleging  herself 
to  be  the  owner  of  section  No.  71  in  block  3  of 
T.  W.  N.  G.  Ry.  Co.  lands,  in  Edwards  coun- 
ty. The  petition  alleges  the  patent  and  copies 
its  field  notes,  which  are:  "Beginning  at  the 
northwest  corner  of  Sur.  No.  70;  thence 
south  1900  varas  to  stake ;  thence  west  1900 
varas  to  stake;  thence  north  1900  varas  to 
stake;  tbence  east  1900  varas  to  stake." 
Then  it  describes  the  land  with  more  particu- 
larity by  field  notes  of  an  actual  survey,  al- 
leging such  field  notes  to  constitute  the  land 
patented. 

Defendants  disclaimed  56  acres  of  the  land 
80  designated,  giving  metes  and  bounds  of  the 
66  acres,  and  as  to  the  remaining  portion 
thereof  pleaded  general  denial  and  not  guilty, 
and  alleged  that  the  lines  and  boundaries  of 
said  section  71  does  not  cover  or  Include  the 
land  as  set  out  in  the  petition  as  it  describes 
it  to  be  on  the  ground,  except  the  S6  acres, 
but  that  it  covers  other  and  different  lands 
than  that  claimed  by  plaintiff.  The  effect 
of  this  plea  did  not,  we  think,  relieve  plain- 
tiff from  the  necessity  of  showing  as  to  the 
part  not  disclaimed,  the  identity  of  the  land 
sought  to  be  recovered  with  that  described  In 
the  patent,  and  we  overrule,  at  the  outset, 
this  point  made  by  appellee.  The  case  was 
tried  by  the  Judge,  who  gave  Judgment  for 
plaintiff,  filing  his  conclusions.  The  defend- 
ants offered  no  evidence,  except  by  reading 
answers  to  cross-interrogatories,  and  rely  on 
the  Inadmissibility  of  certain  of  the  evidence 
Introduced  by  plaintiff,  and  upon  the  inade- 
quacy of  the  entire  evidence  to  make  out  a 
case  legally  sufficient  to  authorize  a  finding 
that  the  land  sued  for  (except  that  disclaim- 
ed) was  within  the  patent 

Title  In  plaintiff  to  section  71,  block  3, 
under  the  patent  Is  xmdisputed.  The  ques- 
tions that  arise  are  merely  as  to  whether  or 
not  the  land  patented,  and  the  land  as  de- 
scribed in  the  petition  and  sought  to  be  re- 
covered (except  that  disclaimed)  were,  with 
reasonable  certainty,  the  same.     The  court 


found  that  tbey  wer&  The  field  notes  in  tbe 
patent  call  for  section  71  to  begin  at  the  N. 
W,  comer  of  No.  70.  The  court  found  that 
Sur.  71  is  one  of  a  large  number  of  surveys 
constituUng  block  8 ;  that  neither  it  nor  any 
of  the  other  surveys  in  block  3  was  originally 
surveyed  on  the  ground,  but  were  what  is 
Icnown  as  office  work,  and  that  originally 
there  were  no  marked  lines  or  comers  to  any 
of  the  surveys  in  the  block.  The  testimony  Is 
In  accordance  with  this  conclusion;  and  it 
appears  also  that  block  3  was  composed  of  as 
many  as  80  sections.  Consequently  we  must 
conclude  and  state  as  a  fact  that  the  surr^ 
In  question  could  not  be  fixed  by  the  N.  W. 
comer  of  No.  70,  nor  from  any  other  marked 
line  or  comer  in  the  block,  because  the  whole 
block  was  office  work  and  none  of  its  sections 
bad  any  mai^  and  therefore  every  section 
in  it  may  be  said  to  be  as  incapable  of  l>elng 
identified  by  each  means  as  the  one  in  ques- 
tion. 

A  patent  to  a  survey  will  not  be  held  void 
because  of  difficulty  in  determining  its  lo- 
cality, or  because  it  Is  not  susceptible  of  be- 
ing located  in  the  usual  way,  nor  when  there 
exists  any  means  whatever  of  arriving  with 
reasonable  certaipty  at  what  land  was  In- 
tended to  be  granted.  Here  the  survey  has 
no  locative  call  except  that  the  N.  W.  comer 
of  Sur.  70,  which  as  we  have  seen  gives  no 
assistance.  The  patent  refers  to  no  other 
section,  surrey,  or  object,  except  that  the  sec- 
tion was  In  block  3  and  "in  Edwards  county 
on  the  waters  of  the  Nueces  river  about  12% 
miles  N.,  63*  B.,  from  Junction  of  E.  &  M. 
Nueces  river."  Of  course  this  latter  call  la 
indefinite.  The  data  commonly  used  in  cases 
of  this  kind  to  determine  boundary  is  absent, 
arising  from  the  fact  that  this  is  one  of  a 
large  block  of  sections,  wbldi.  blodc  was  lo- 
cated by  certificates  and  appropriated  with- 
out being  actually  surveyed  on  the  ground  In 
any  part  thereof  Nor  does  it  appear  that 
the  block  Is,  from  any  caU  connected  with 
any  of  the  original  surreys  in  the  block,  tied 
to  any  exterior  survey  or  object  A  conten- 
tion of  appellants  seems  to  be  tliat  It  was 
indispensable  for  plaintiff  to  produce  the 
original  field  notes  and  the  plat  which  went 
with  the  notes,  as  returned  by  the  original 
surveyor  for  Sur.  71,  and  of  70,  and  that  this 
was  the  primary  and  best  evidence  to  deter- 
mine their  position,  and  In  default  of  this  no 
other  testimony  was  admissible.  These  were 
not  introduced,  but  the  patent  contains  the 
field  notes  which  are  presumed  to  be  what 
the  surveyor  reported,  and  the  platting  of 
these  sections  upon  the  map  of  lands  in  this 
particular  county,  prepared  and  in  use  in  the 
general  land  office,  are  original  evidence  and 
are  entitled  to  the  presumption  of  being  in 
accordance  with  the  work  r^ptorted  by  the 
surveyor.  As  the  patent  of  71  was  Introduc- 
ed containing  the  field  notes,  and  as  it  was 
shown  and  so  found  by  the  court  that  Sor. 
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70  and  all  other  sectlona  in  the  blodc  contain- 
ed  nothing  which  would  In  themselves  assist 
in  locating  them  or  either  of  them  on  the 
ground,  the  result  necessarily  Is  that  other 
means  would  have  to  be  resorted  to  to  place 
these  sections  on  the  ground  if  their  patents 
are  to  be  given  any  effect  at  all. 

The  patent  was  intended  to  grant  some 
tract  of  land  of  the  quantity  called  for,  and  it 
la  not  to  be  declared  inetfectual  unless  all 
means  calculated  to  throw  light  on  the  in- 
tention of  the  granting  power  as  to  what  land 
was  intended  iias  failed  to  do  so.  We  do  not 
understand  appellants  to  claim  that  this  pat- 
ent was  void  because  it  cannot  be  located 
from  its  own  calls,  but  that  it  was  void  so 
far  as  the  evidence  in  this  case  shows.  The 
defendants  stand  on  plaintiffs'  allegation  to 
make  out  a  case,  and,  pf  course,  what  makes 
a  prima  facie  case  is  suflScient  to  entitle 
plalntifTs  to  a  Judgment  Although  it  may 
appear  that  a  particular  section  in  the  block 
cannot  be  located  by  other  sections  in  the 
block,  yet  If  the  block  itself  can  be  located 
It  is  too  plain  for  diitpute  that  the  position 
of  any  section  in  it  can  be  arrived  at  by 
surveyors. 

A  certified  sketch  of  this  portion  of  Bd- 
wards  county,  from  the  map  in  use  in  the 
general  land  office  in  the  year  1883,  was  in 
evidence  purporting  to  depict  this  block  with 
reference  to  the  adjacent  surveys  on  the 
north,  south,  and  west  of  it  The  sketch  was 
admissible  in  evidence  under  our  statute,  and 
constituted  evidence  of  whatever  appeared 
on  it  It  is  true  the  block  of  surveys  In  ques- 
tion was  originally  surveyed,  or  patented 
about  1874,  and  this  sketch  is  from  the  map 
In  use  in  1883,  but  it  was  not  essential  to 
the  validity,  as  evidence,  of  the  land  office 
map  in  nse^  that  It  should  appear  to  have 
been  the  one  In  use  at  or  soon  after  the  time 
of  the  location.  The  map  in  use  in  1883 
would  necessarily  show  all  then  patented 
lands  and  their  relative  positions,  and  the 
presumption  is  that  previous  surveys  were 
correctly  shown  an  It  This  map  alone,  or 
rather  the  duly  certified  sketch  taken  there- 
from, was  evidence  (thongh  not  conclusive) 
of  where  the  block  lay  and  of  its  component 
parts  and  of  the  situation  of  the  block  and 
its  parts  with  referrace  to  surrounding  lands. 
The  said  sketch  shows  that  section  1  in  this 
blodc  8  bordered  on  a  prior  survey  on  the 
Nueces  river  known  as  survey  72  S.  P.  Ry. 
Oo.,  patented  in  1872.  The  testimony  shows 
that  this  survey  was  identified,  and  this  con- 
nection, which  is  evidenced  by  the  said  land 
office  Sketdb,  and  we  may  add  by  later  maps 
In  use  in  the  land  office  also  in  evidence, 
certainly  affords  a  means  of  identifying  the 
ground  intended  for  block  No.  3  to  occupy. 
Section  No.  1  of  block  3  can  thus  be  Identified 
In  the  position  It  was  intended  to  occupy,  and 
from  this  it  would  be  a  mere  matter  of  cor- 
rect surveying  to  place  the  other  sections  of 
the  block.  By  the  surveyors,  Geo.  M.  Wil- 
llama  and  O.  r.  Hodges,  and  by  their  work 


in  this  territory,  In  connection  with  the 
sketches  from  the  general  land  office,  plaintiff 
undertook  to  show  where  the  section  71  in 
block  3  In  controversy  was,  and,  according  to 
the  Judgment  succeeded  in  doing  so. 

Williams  testified  in  substance  that  in 
1890  while  be  was  state  surveyor  under  ap- 
pointment by  the  commissioner,  he  liad  oc- 
casion to  do  work  on  behalf  of  the  Q.  H.  & 
S.  A.  Ry.  Co.'s  land  department  to  survey 
some  of  the  sections  in  the  block  F,  6.  H.  & 
S.  A.  Ry.  Co.,  which  block  adjoined  said 
block  3  immediately  on  the  south.  [The  land 
(ylB.ce  sketches  show  the  position  of  block  F 
with  reference  to  block  3  and  show  that  the 
south  line  of  Sec.  71,  Bl.  8,  in  controversy  to 
be  identical  with  the  north  line  of  block  7 
in  said  block  F.]  The  duty  of  the  land  of- 
fice was  to  compile  the  map  from  the  data  in 
his  office,  and  it  is  presumed  that  It  was  done 
from  the  work  reported  by  the  surveyor. 
The  testimony  of  this  witness,  as  to  what  he 
did  in  1890,  is  in  substance  that  he  did  not 
on  that  occasion  establish  any  lines  or  cor- 
ners for  said  Sec.  71,  Bl.  8,  but  did  estab- 
lish the  position  of  block  F  by  starting  from 
the  river  survey  No.  71  S.  P.  Ry.  CJo.  above 
referred  to  wliich  he  plainly  identified,  and 
thence  by  traverse  lines  finding  the  N.  W. 
comer  of  section  1  in  block  F  (which  the 
sketch  shows  is  also  the  S.  W.  corner  of 
section  77  of  Bl.  3).  This  comer  he  intended 
to  place  three  miles  east  and  seven  miles 
south  of  the  S.  B.  comer  of  the  survey  71  on 
the  river,  their  distances  having  been  obtain- 
ed by  means  of  the  traverse  Just  mention- 
ed. He  in  this  way  arrived  at  the  position  of 
block  F,  and  says:  "I  did  not  establish  any 
of  lines  or  comers  for  Sec.  71,  Bl.  8,  in  1890, 
but  established  the  8.  BL  and  S.  W.  comers  of 
said  section  in  June,  1906,"  when  as  be  states 
he  corrected  the  work  he  had  done  in  1890: 
"I  established  them  (comers)  for  the  N.  E. 
and  N.  W.  comers  of  Sec  7  in  block  F,  G. 
H.  &  S.  A.  Ry.  Co.,  as  my  object  for  doing 
the  work  was  to  establish  block  F."  It  ap- 
pears that  in  his  survey  in  1890  he  made  cer- 
tain corners  for  the  northern  tier  of  sections 
in  block  F,  locating  this  block  from  said  riv- 
er survey,  in  the  manner  we  find  to  be  indi- 
cated as  proper  from  the  land  office  sketch- 
es. In  this  survey  of  1880  he  used  the  varia- 
Uon  of  9.46  SI 

The  surveyor  Hodges  (county  surveyor  of 
Kinney  county)  went  there  in  1893  for  the 
purpose  of  locating  Sec.  70  in  block  12  (which 
is  a  block  shown  by  the  land  office  sketches 
to  adjoin  block  8  on  the  east).  We  may  state 
in  this  connection,  for  proper  understand- 
ing, that  said  blocks  F  and  12  appear  to 
have  been  in  the  same  condition  as  block  3 
in  respect  to  the  difficulties  in  ascertaining 
their  boundaries  and  positions,  and  we  quote 
from  appellant's  brief  this  statement:  The 
evidence  shows  that  no  original  comers, 
lines,  marks  or  calls  were  found  upon  the 
ground  for  any  section  in  block  3  which  Is 
supposed  to  include  the  land  sued  for,  or 
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block  F,  block  12,  or  block  O,  whlcb  are  sup- 
posed to  be  located  near  to  block  3."  Now, 
Hodges  says  be  did  bis  work  in  this  manner, 
working  from  a  sketch  furnished  him  by  the 
land  office:  He  surreyed  from  the  survey 
on  the  river  (Sur.  71  S.  P.  By.  Co.  as  Wil- 
liams, it  aK>ears,  before  him  had  done),  and 
by  what  appears  to  have  been  careful  work, 
based  evidently  upon  the  maps  as  they  ap- 
pear In  the  record,  located  the  southeast  cor- 
ner of  Sur.  20  in  GJ.  12,  and  for  that  corner 
established  a  rock  mound.  We  may  here  re- 
mark that  bkKsk  3  according  to  the  sketches 
lies  between  block  12  and  the  said  river  sur- 
vey 71  and  the  Sec.  71  in  question  is  about 
three  miles  distant  from  said  Sec.  20,  and  It 
would  appear  that  the  surveying  that  would 
correctly  locate  Sec.  20  would  equally  serve 
to  locate  the  section  71  in  controversy.  Hod- 
ges used  the  variation  of  9.15  east. 

Now,  In  1906,  Williams  went  there  again 
and  corrected  his  previous  work,  this  time 
adopting  the  variation  9.15  that  Hodges  had 
used,  and  making  changes  or  correctionB  in 
comers  he  had  previously  established,  mak- 
ing them  conform  with  what  Hodges  had 
done  on  the  ground  in  1893.  He  testified 
that  In  1890  he  had  made  S.  E.  and  S.  W. 
comers  for  Sec.  7  In  block  P  which  lies  im- 
mediately south  of  71,  HI.  3,  but  his  work  on 
that  occasion  did  not  touch  Sec.  71,  Bl.  S. 
That  In  1906  he  corrected  his  former  work, 
and  the  comers  he  made  In  1890  were  made 
bearings  In  the  corrected  work.  He  made  a 
report  of  the  corrected  work  to  the  commis- 
sioner of  the  general  land  office  and  this  re- 
port and  the  sketch  be  sent  with  it  to  the 
land  office  were  introduced  and  these  show 
that  be  verified  the  S.  B.  comer  of  Sec.  20  In 
block  12,  that  Hodges  had  established  and 
corrected  his  previous  work  In  certain  partic- 
ulars to  conform  therewith.  Among  other 
things  he  did  on  this  occasion  was  to  estab- 
lish the  S.  W.  and  8.  E.  comers  of  the  Sec. 
71  in  question,  marking  them.  He  corrected 
the  comers  be  had  made  for  the  section  In 
block  F  Just  south  of  71  by  placing  them  about 
200  varas  below  where  he  had  located  them 
before.  This  work  as  corrected.  It  seems,  con- 
formed with  what  Hodges  bad  done. 

It  was  shown  further  that  Hodges  went 
to  this  locality  again  in  1908,  and  be  testi- 
fied: "I  was  at  that  comer  again  in  January, 
1908,  Identified  it,  and  I  then  ran  a  line  from 
that  point  2  miles  north  and  3  miles  west 
that  brought  us  to  what  we  took  to  be  the 
S.  E.  comer  of  survey  71  of  block  3  T.  W.  N. 
G.  By.  land;  at  that  point  we  found  a  rock 
mound  with  cedar  bearings;  I  think  It  was 
nMirked  N.  W.  8  and  S.  E.  71;  I  then  ran  one 
mile  due  west  and  found  a  rock  mound  with 
two  live  oak  bearings;  the  rock  was  marked, 
I  think,  N.  W.  71;  I  then  ran  one  mile  north 
and  established  a  rock  mound  and  marked  it 
N.  W.  71 ;  I  then  ran  east  one  mile  and  estab- 
lished another  rock  mound  and  marked  It 
N.  E.  cor.  71;  I  did  not  run  the  east  line; 
the  comers  !•  found  correspond  with  the  cor- 


ners referred  to  by  Ur.  WUIlamB  on  bia 
sketch  mark  'A'  for  S.  E.  &  S.  W.  comer  of 
71,  and  N.  E.  and  N,  W.  cor.  of  survey  7, 
block  F,  O.  H.  &  S.  A.;  in  September,  1906* 
I  did  some  more  surveying  there;  I  then 
started  from  same  place  on  the  S.  line  of  sur- 
vey 71  S.  P.  land  on  the  Ft.  McKavlt  road; 
we  ran  a  traverse  line  going  from  that  point 
7  miles  south  and  10  miles  and  349  varas 
east;  this  carried  us  to  the  comer  establish- 
ed by  Williams  for  the  S.  W.  comer  of  sur- 
vey 71,  block  3;  we  can  9  miles  east  from  the 
S.  BL  comer  of  71  S.  P.  By.  Co.  land  and  7 
miles  south  that  carried  us  to  the  Williams 
comer." 

The  conclusion  which  the  testimony  sus- 
tains Is  that  the  survey  In  question  cannot 
be  located  by  the  only  comer  called  for  in  Its 
field  notes,  viz.,  the  N.  W.  comer  of  No.  70l 
It  cannot  be  located  by  any  calls  of  any  seo- 
tion  In  the  block  it  forms  a  part  of;  the  block 
Itself  was  not  surveyed  on  the  ground  In  tha 
first  Instance,  when  patents  were  issued  with- 
in It;  the  block  Itself  Is  without  the  means 
of  Identification  on  the  ground  except  with 
the  assistance  of  the  records  officially  kept 
In  the  land  office,  of  which  the  maps  compil- 
ed for  use  In  that  office  constitute  a  part, 
and  which  are  testimony  of  what  they  make 
appear;  and  by  the  assistance  of  said  maps 
the  position  of  the  block  where  it  is  and  has 
been  understood  by  the  granting  power  to 
be,  is  capable  of  being  established,  and  by 
that  means,  the  block  and  the  section  in 
question  has,  through  the  testimony  of  said 
maps  and  witnesses,  been  located  with  rea- 
sonable accuracy  in  the  position  fixed  by  this 
Judgment.  If  this  method  of  arriving  at  the 
boundaries  of  the  survey  In  controversy  Is 
not  permissible,  then  it  would  appear  that 
all  the  sections  In  block  3  and  those  in  blocks 
F,  12,  and  O,  are  Incapable  of  identiflcation, 
and  the  grants  ftUl  for  want  of  description. 

We  conclude,  in  addition,  that,  if  the  meth- 
od adopted  by  platntiflC,  through  the  survey- 
ors Williams  and  Hodges,  to  show  the  land 
covered  by  the  patent  to  said  Sur.  71,  block 
W,  was  not,  for  some  undisclosed  reason, 
the  only  way  to  arrive  at  the  same,  it  was 
one  method  of  doing  so,  and  when  defend- 
ant introduced  nothing  to  indicate  that  a 
more  reliable  way  of  doing  so  was  feasible, 
the  coart  was  authorized.  If  not  required,  to 
treat  plalntifrs'  case  as  prima  facie  made. 
What  has  been  said  induces  us  to  overrule 
the  assignments  of  error  Nos.  1,  3,  4,  5,  6, 
10,  11,  12,  and  the  propositions  under  the 
7th,  9th,  and  10th  assigimients. 

We  overrate  the  second  assignment  of  er- 
ror for  the  reason  that  the  findings  of  fact 
filed  by  the  Judge  was  sufficient,  and  also  for 
the  reason  that  they  were  not  without  evi- 
dence to  support  them  as  alleged. 

We  overrate  the  seventh  assignment  be- 
cause the  testimony  of  Williams  which  it 
complains  of  was  not  objectionable  as  being 
a  mere  conclusion.  The  proposition  undor 
the  eighth  cannot  be  sustained.     Williams 


Digitized  by  VjOOQIC 


T«K) 


FINBEBQ  T.  GILBBUT. 


98S 


testllled  that  b«  made  a  plat  riiowtnc  the 

work  done  by  him  and  explaining,  in  a  gen- 
eral way,  what  that  plat  showed.  He  stated 
farther  that  he  had  a  bine  print  copy  of  that 
plat  which  he  recognized  as  a  true  blue  print 
of  the  plat  sent  by  him  to  the  land  office  in 
connection  with  his  work  and  attached  the 
same  to'hls  deposition  as  "Exhibit  A."  The 
objection  to  the  blue  print  is  not  that  it  was 
not  the  original,  but  that  it  is  only  evidence 
of  th^  conclusions  of  the  witness.  The  ob- 
jection is  not  good.  He  testified,  in  refer- 
ring to  the  plat,  that  it  "shows  the  work 
done  by  me,  showing  ell  comers  and  monu- 
ments as  established  by  me  and  the  relation 
of  the  monuments  to  the  comers  of  the  sec- 
tions— that  is  to  say,  where  I  established  a 
monument  in  a  section  line  I  showed  the  dis- 
tance to  the  section  comers — I  also  showed 
the  bearing  trees,  marked  them  on  the  sketch, 
and  showed  bow  the  comers  and  monuments 
were  marked."  This  was  only  a  way  of  ex- 
plaining what  he  did  and  found  on  the 
gronnd  referring  to  the  plat  as  illustrating  it 
in  detaU. 

The  thirteenth  assignment  of  error  com- 
plains of  the  admission  in  evidence  of  a  copy 
of  a  decree  of  the  district  court  of  Edwards 
coimty  in  the  case  of  Kate  L.  Gilbert  v.  T. 
J.  Gabold  et  al.,  by  whtdi  decree  it  appears 
from  Its  lecitals  among  other  tilings  this: 
"And  the  court  further  concludes  that  in 
April,  1893,  at  the  times  Hodges  and  Mc- 
Crickett  made  their  surreys  that  the  same 
were  correctly  made  on  a  variation  of  0.15 
min.  and  that  the  S.  E.  comer  of  Sec.  19  in 
block  12  is  thirteen  miles  east  from  the  S.  W. 
comer  of  Sur.  71  and  eight  miles  south  of 
said  Sur.  71,  and  that  the  comer  of  said 
See.  19  and  20  of  block  12  was  correctly  lo- 
cated by  Hodges  and  McCrickett,"  etc. 

Appellants'  proposition  nnder  this  a8slg;n- 
ment,  that  Judgment  Iiaving  been  entered  in 
a  suit  between  other  parties  than  the  parties 
to  this  suit  for  different  land  and  in  another 
block,  and  no  connection  having  been  shown 
by  competent  evidence  between  the  land  in- 
volved in  that  suit  and  that  involved  in  this, 
the  said  Judgment  was  immaterial  and  irrele- 
vant and  should  not  have  been  admitted  or 
considered  in  evidence.  The  proposition  as 
made  must  fail  if  some  connection  was  de- 
veloped. We  take  it  for  granted,  as  appel- 
lants state  in  their  brief,  that  not  only  this 
block  8  but  likewise  blocks  F,  12,  and  O,  con- 
tain no  calls  within  themselves  whereby  to  fix 
(heir  position  on  the  ground.  This  t>eing  so, 
the  maps  compiled  in  the  land  office  proper- 
ty to  show  the  positions  of  tbese  blocks  af- 
ford evidence,  and  apparently  the  only  evi- 
dence^ of  locating  any  and  all  of  these  blocks. 
l%ese  maps  indicate  the  position  of  block  8 
relatively  to  the  survey  on  the  river,  No.  71, 
and  this  enables  a  surveyor  to  locate  No.  8 
in  its  proper  place,  and  also  block  F,  adjoin- 
ing it  on  the  south,  block  12  adjoining  it  on 
the  east,  and  block  O,  adjoining  it  on  the 
north,  as  the  land  office  maps  show  them.   This 


process  of  locating  one  applies  eqoaUy  to  the 
others,  and  the  location  of  any  section  in  any 
of  the  blocks  by  this  means  practically  set- 
tles the  location  of  the  others.  Hence  some 
connection  does  appear,  and  the  proposition 
as  appellant  makes  it  cannot  be  sustained. 
Besides  this,  it  is  unreasonable  to  suppose 
that  the  court  would  have  discarded  the  work 
and  the  testimony  of  Hodges  and  Williams 
as  unreliable  had  it  not  been  foe  the  intro- 
duction of  said  Judgment  The  trial  was 
before  the  Judge,  and  the  Judgment  In  evi- 
dence was  simply  cumulative  of  their  testi- 
mony. Hill  V.  Smith,  6  Tex.  Civ.  App.  312, 
25  S.  W.  1079;  Beeson  v.  Richards,  24  Tex. 
Civ.  App.  67,  58  S.  W.  611. 

There  is  another  reason,  and  a  more  com- 
plete one,  why  the  Judgment  should  not  be 
reversed  because  of  the  decree  in  the  other 
case.  In  the  report  of  Williams  to  the  gen- 
eral land  office  which  accompanied  and  ex- 
plained the  sketch,  and  which,  when  certi- 
fied from  the'  land  office,  was  proper  evi- 
dence, the  Judgment  In  the  other  case  is 
mentioned.  Among  other  things  be  states 
therein:  "I  went  to  S.  E.  comer  of  Sec.  20, 
block  12  T.  W.  N.  Q.  R.  R.  Co.  established 
by  decree  of  court  in  cause  No.  126,  district 
court  of  Edwards  county,  Kate  L.  Gilbert 
V.  T.  J.  Gabold  and  W.  A.  Buchanan,  decree 
recorded  in  book  4,  pages  4  and  6,"  etc. 
Thus,  without  the  introduction  of  the  decree, 
evidence  of  it  was  before  the  court  It  is 
true  the  said  report  was  objected  to  at  the 
trial,  but  the  assignment  of  error  complain- 
ing of  its  admission  has  been  overruled  in 
this  opinion  for  the  reason  that  the  proposi- 
tions advanced  nnder  the  assignment  are 
unsound. 

We  may  add,  though  it  seems  to  be  un- 
necessary to  do  so,  that  by  statute  (9  Gam- 
mel's  Gen.  Laws  Tex.  p.  107)  the  Legisla- 
ture in  1887  saw  fit  to  provide  a  method  by 
which  the  land  office  could  have  corrections 
made  of  surveys  of  common  school,  univer- 
sity, or  asylum  lands,  or  other  surveys  in 
which  the  state  might  be  interested,  direct- 
ly or  indirectly,  or  lands  alternating  there- 
with, where  from  imperfections  in  field 
notes  it  may  become  necessary  for  the  prop- 
er compilation  of  maps,  or  for  the  proper 
location  and  identification  of  said  lands  on 
the  ground.  The  means  provided  was  through 
a  state  surveyor  to  be  appointed  by  the  com- 
missioner, and  it  was  provided  that  he 
should  be  under  the  control  and  direction  of 
the  commissioner,  and  to  survey  such  lands 
and  prepare  and  return  field  notes  of  same, 
and  certify  to  any  and  all  facts,  and  gener- 
ally to  do  and  perform  such  official  acts  as 
might  lawfully  be  done  by  a  county  or  dis- 
trict surveyor  and  that  he  should  sign  his 
name  officially  as  "State  Surveyor."  The 
lands  the  statute  mentions  are  common 
school,  nniversity,  or  asylum  lands  or  other 
lands  in  which  the  state  may  be  interested 
or  lands  alternating  therewith.  The  rail- 
road lands  in  these  blocks,  we  take  it,  are 


•Digitized  by CjOOQIC 


984 


124  SOirr&WESlXBN  BEPOBTEB. 


(Tex. 


alternate  Bectlons,  and  fan  wttbln  the  piir> 
view  of  the  above  statute.  The  location  of 
the  section  was  Imperfect  as  the  evidence 
In  the  case  indicates,  and  correction  was  ap- 
propriate. Williams  was  state  surreyor, 
and  Ills  sketch  and  his  rei>ort  to  the  land 
office  In  this  matter  were  under  bis  sl£rnature 
as  state  surveyor.  They  received  the  ap- 
proval of  the  commissioner,  and  became  of- 
ficial archives  of  that  office.  Certified  cop- 
ies of  them  were  admissible  in  evidence  un- 
der our  statute  where  the  originals  would 
be,  and  there  1b  no  doubt  In  our  minds  that 
the  originals  would  have  been  admissible 
because  they  were  relevant  to  the  subject 
under  investigation.  The  report  was  there- 
fore proper  evidence,  and  as  no  objection 
has  been  made  that  sought  to  exclude  from 
It  the  reference  made  in  it  to  the  other  Judg- 
ment, and  it  mentioned  the  same  matter,  the 
Introduction  of  the  certified  copy  of  the  de- 
cree was  harmless. 

The  commissioner  being  charg^ed  with  the 
duty  of  having  corrections  made  in  surveys 
and  field  notes,  corrections  made  in  accord- 
ance with  law  and  approved  and  adopted,  in 
our  opinion,  constitute  prima  facie  evidence 
of  the  fact  Whether  or  not  such  matter 
would  be  evidence  as  against  rights  vested 
at  the  time  of  such  correction  Is  not  before 
us.  The  defendants  in  this  case  have  shown 
no  title,  and  have  no  right,  except  what 
rests  upon  bare  possession — when  talcen  is 
not  shown — and  we  think  it  clear  that  as 
against  defendants  It  was  prima  facie  evi- 
dence. 

We  think  we  have  disposed  of  all  the  as- 
signments of  error  by  what  has  been  said. 
We  observe  that  in  the  argument  appellant 
claims  that  the  testimony  of  Hodges  and  of 
Williams  and  the  work  done  by  thfem  was 
too  unreliable  to  serve  to  ascertain  the  bound- 
aries of  the  survey  in  question,  because  of 
the  variations  used  by  them  in  running  the 
lines.  Inasmuch  as  there  is  no  assignment 
of  error,  nor  proposition  in  the  brief  pointing 
to  this  matter,  we  have  no  right  and  cannot 
be  expected  to  investigate  its  merits. 

The  Judgment  Is  affirmed. 


STATE  V.  TEXAS  *  N.  O.  B.  CO. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  7,  1910. 
Rehearing  Denied  Jan.  27,  1910.) 

1.   COMUEKCE    (J    8*)— POWBB    TO    ReQUIJLTB— 
EZCLt7SIVK  OB  CONCUBBENT  POWEB. 

The  power  of  Congress  to  reeulate  inter- 
state commerce  is  plenary  and  includes  the 
power  to  prescribe  the  qualifications,  duties, 
and  liabilities  of  employes  of  railroads  engaged 
in  interstate  commerce,  and  any  legislation  by 
Congress  on  the  subject  supersedes  any  state 
law  on  the  same  subject 

[EJd.  Note. — For  other  cases,  see  Commerce, 
Cent:  Dig;  f  6;   Dec.  Dig.  {  8.*] 


2.  COHKEBCS    (I    8*)— POWKB   TO    BKOUU.TB— 
EXOLXJSIVB  OB  GONOTTSBXm  PoWKB. 

Congress  having  passed  an  act  <Act  Cong. 
March  4,  1907,  c.  ^M(,  1  2,  34  Stat  1416  f U. 
S.  Comp.  St  Snw>.  1909,  p.  1170])  prescribing 
the  hours  of  labor  of  railroad  telegraph  opera- 
tors  engaged  in  interstate  commerce,  to  talc* 
effect  August  12,  1907,  the  Acts  of  the  30tb 
Leg.,  c.  122,  giving  shorter  hours,  is  not  opera- 
tive during  the  time  intervening  l>etween  the 
passage  and  the  taking  effect  of  the  act  of  Con- 
gress. 

VBU.  Note.— For  other  cases,  see  Commerce, 
Dec  Dig.  i  &*] 

3.  CouuEBCK  ({  68*)— Subjects  op  Rkguijl- 
IION — Railboads — HOUBS  OF  Labob. 

Acts  30th  Leg.  c.  122,  vbich  prescribes  tiie 
hours  of  labor  of  railroad  telegraph  operators, 
and  by  its  terms  is  applicable  to  all  of  socb 
employes  whether  engaged  in  interstate  or  in- 
trastate commerce,  is  void  as  being  in  conflict 
with  Act  Cong.  March  4,  1907,  c.  ^9,  j  2.  34 
Stat.  1416  (U.  S.  Comp.  St  Supp.  1909.  p. 
1170),  upon  the  same  subject  though  the  act  of 
the  Legislature  only  lessens  the  hours  of  labor 
prescribed  by  the  act  of  Congress. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Dec  Dig.  {  58.*] 

Error  from  District  Court,  Liberty  Cotm- 
ty ;  Lu  B.  Hlghtower,  Judge. 

Suit  by  the  State  of  Texas  .against  the 
Texas  &  New  Orleans  Bailroad  Company. 
From  a  Judgment  for  defendant,  plaintiff 
brings  error.    Affirmed. 

H.  B.  Tucker  and  Marshall  ft  Marshall,  for 
plaintiff  In  error.  Baker,  Botts,  Parker  ft 
Garwood,  Stevens  ft  Pickett  and  Parker, 
Hefner  ft  Orgain,  for  defendant  In  error. 

PLEASANTS,  O.  J.  This  suit  was  brought 
by  the  state  of  Texas  against  the  defendant 
in  error  to  recover  penalties  for  the  alleged 
violation  of  the  act  of  the  30th  Legislature 
prescribing  the  length  of  time  of  continuous 
service  of  telegraph  operators  employed  by 
railway  companies  (Acts  30th  Leg.  c.  122). 
The  petition  alleges  facts  showing  655  vio- 
lations by  the  defendant  of  the  provisions  of 
the  act  of  the  liegislature  above  mentioned 
by  which  defendant,  under  the  penalties  pre- 
scribed by  said  act,  became  liable  to  plain- 
tiff in  the  sum  of  $65,500.  The  defendant 
answered  by  general  demurrer  and  11  spe- 
cial exceptions.  These  exceptions  attack  th» 
petition  on  the  ground  that  the  legislative 
act  under  which  the  salt  was  brought  is  un- 
constitutional and  void.  The  general  demur- 
rer and  ail  of  the  special  exceptions  were 
sustained  by  the  trial  court,  and  plaintiff's 
suit  dismissed.  The  material  provisions  of 
the  act  under  which  the  mit  was  brought  are 
as  follows: 

Seel.  That  It  shall  be  unlawful  for  any 
person,  corporation  or  association  operating 
a  railroad  within  this  state  to  permit  any 
telegraph  or  telephone  operator  who  spaces 
trains  by  the  use  of  the  telegraph  or  tele- 
phone under  what  is  known  and  termed 
'Block  System,'  defined  as  follows:  Report- 
ing trains  to  another  office  or  offices,  or  to  a 
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tralil  dtapatdier  opeititlnff  one  or  more  trains 
nnder  Bignala,  and  telegraph  or  telephone  ley- 
ermen  who  manipnlate  interlocking  machines 
In  railroad  yards  or  on  main  tracks  out  on 
the  lines  connecting  side  tracks  or  switches, 
or  train  dispatchers  in  Its  service  whose  du- 
ties substantially,  as  hereinbefore  set  forth, 
pertain  to  the  movement  of  cars,  engines  or 
trains  on  its  railroad  by  the  nse  of  the  tele- 
graph or  telephone  in  dispatching  or  report- 
ing trains,  or  receiving  or  transmitting  train 
orders  as  interpreted  in  this  section,  to  be 
on  duty  for  more  than  eight  hours  In  any 
twenty-four  consecutive  hours;  provided, 
that  Qie  provisions  of  this  act  shall  not  ap- 
ply to  railroad,  telegraph  or  telephone  op- 
erators at  stations  where  the  services  of  only 
one  operator  Is  needed. 

"Sec  2.  And  be  it  enacted,  that  any  per- 
son, corporation  or  association  that  shall  vio- 
late section  1  of  this  act  shall  pay  a  fine 
of  one  hundred  dollars  for  each  violation 
of  this  act 

"Sec.  3.  It  shall  be  unlawful  for  any  rail- 
road, telegraph  or  telephone  operator  to 
work  more  than  eight  hours  in  twenty-four 
consecutive  hours  at  such  occupation,  and 
any  sncb  operator  violating  this  section  shall 
pay  a  fine  in  any  sum  not  less  than  twenty- 
five  dollars  nor  more  than  one  hundred  dol- 
lars ;  provided,  that  in  case  of  an  emergency 
any  operator  may  remain  on  duty  for  an  ad- 
ditional two  hours. 

"Sec.  4.  And  be  it  enacted,  that  the  fine 
mentioned  in  section  2  of  this  act  shall  be 
recovered  by  an  action  of  debt  in  the  name 
of  the  state  of  Texas  for  the  use  of  the 
state,  who  shall  sue  for  it  against  such  per- 
son, corporation  or  association  violating  this 
act,  said  suit  to  be  Instituted  in  any  court 
In  this  state  having  appropriate  Jurisdiction." 

One  of  the  grounds  upon  which  this  act 
was  held  void  by  the  trial  court  Is  that  the 
Congress  of  the  United  States,  acting  tinder 
power  conferred  upon  It  by  section  8  of  ar- 
ticle 1  of  the  federal  Cionstltutlon,  has  pass- 
ed an  act  (Act  March  4,  1907,  c.  2939,  I  2, 
84  Stat  1416  [U.  8.  Comp.  St  Supp.  1909, 
p.  1170])  prescribing  the  time  of  continuous 
service  of  all  telegraph  operators  employed 
by  railway  companies  engaged  In  interstate 
transportation,  and  the  act  of  the  Legislature 
being  in  conflict  with  the  provisions  of  said 
act  of  Congress  is  obnoxious  to  that  portion 
of  article  6  of  the  Constitution  of  the  Unit- 
ed States  which  provides  that:  "This  Consti- 
tntion  and  the  laws  of  the  United  States 
which  shaU  be  made  In  pursuance  thereof, 
and  all  treaties  made  or  which  shall  be  made 
under  the  authority  of  the  United  States, 
shall  be  the  sui^eme  law  of  the  land,  and 
the  judges  in  every  state  shall  be  bound 
thereby,  anything  in  the  Constitution  or  laws 
of  any  state  to  the  contrary  notwithstand- 
ing," 

The  act  of  Congress  above  mentioned  con- 
tains the  following  provisions:  "Hiat  no  op- 


erator, train  dispatcher,  or  other  employ^ 
who  by  the  use  of  the  telegraph  or  telephone 
dispatches,  reports,  transmits,  receives  or 
delivers  orders  pertaining  to  or  affecting 
train  movements  shall  be  required  or  i>er- 
mitted  to  be  or  remain  on  duty  for  a  longer 
period  than  nine  hours  in  any  twenty-four 
hour  period  in  all  towers,  offices,  places  and 
stations  continuously  operated  night  and 
day,  nor  for  a  longer  period  than  thirteen 
hours  in  all  towers,  offices,  places  and  sta- 
tions operated  only  during  the  daytime,  ex- 
cept in  case  of  emergency,  when  the  em- 
ployes named  In  this  proviso  may  be  permit- 
ted to  be  and  remain  on  duty  for  four  ad- 
ditional hours  in  a  twenty-four  hour  period 
on  not  exceeding  three  days  in  any  week." 

The  conflict  in  the  provisions  of  the  two 
acts  is  apparent  and  both  acts  cannot  be 
valid  and  operative  as  to  telegraph  opera- 
tors employed  by  railroad  companies  engaged 
in  interstate  transportation  when  such  op- 
erators are  employed  In  such  transportation 
service.  It  is  well  settled  that  the  power  of 
Congress  to  regulate  interstate  commerce  un- 
der the  provisions  of  the  Constitution  before 
mentioned  is  plenary  and  includes  the  power 
to  prescribe  the  qualifications,  duties,  and 
liabilities  of  employes  of  railway  companies 
engaged  In  interstate  commelrce,  and  any  leg- 
islation by  Congress  on  such  subject  super- 
sedes any  stab  law  upon  the  same  subject 
By.  Co.  V.  Alabama,  128  U.  8.  99,  9  Sup. 
Ct  28,  32  Ia  Ed.  352;  Howard  v.  Ry.  Co., 
207  U.  S.  463,  28  Sup.  Ct  141,  62  I/.  Ed.  297. 
The  constitutional  right  of  Congress  to  legis- 
late upon  this  subject  having  been  exercised 
by  that  body,  the  right  of  the  state  to  invade 
this  field  of  legislation  ceased,  or,  at  all 
events,  no  act  of  a  state  Legislature  in  con- 
flict with  the  act  of  Congress  upon  the  same 
subject  can  be  held  valid.  The  Supreme 
Courts  of  Missouri  and  Wisconsin,  in  passing 
upon  the  validity  of  statute  of  said  states 
similar  to  the  act  we  are  considering,  hold 
such  statutes  void  upon  the  ground  of  con- 
flict with  the  act  of  Congress  before  men- 
tioned. State  V.  Mo.  Pac.  Ry.  Co.,  212  Mo. 
658,  111  S.  W.  600;  State  v.  C,  M.  ft  St  P. 
Ry.  Co.,  186  Wis.  407,  117  N.  W.  686,  19 
li.  R.  A.  (N.  S.)  326.  The  act  of  the  state 
Legislature  under  which  this  suit  was 
brought  was  approved  April  16,  1907,  and 
took  effect  August  12,  1907.  The  act  of  Con- 
gress before  mentioned  was  passed  March  4, 
1907,  hut  contains  a  provision  that  it  should 
take  effect  one  year  after  its  passage.  We 
do  not  think  the  act  of  the  state  Legislature 
can  be  held  operative  during  the  time  inter- 
vening between  the  passage  and  the  taking 
effect  of  the  act  of  Congress. 

In  discussing  this  question  the  Missouri 
court,  in  the  case  above  cited,  say:  "We 
must  construe  the  federal  act  by  reading  into 
its  dry  letter  its  manifest  spirit  and  purpose. 
Its  dry  letter  reads  that  it  shall  not  go  into 
effect  for  one  year.    What  was  the  meaning 
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of— the  object  to  be  sabserved  by— that  Bua- 
penalon  of  the  operation  of  the  law?  What, 
except  to  preserve  the  equities  of  the  edtua- 
tion  by  impliedly  giving  common  carriers  en- 
gaged In  interstate  commerce  one  year  in 
which  to  get  a  supply  of  experienced  tele- 
graph and  telephone  operators  and  trainmen 
to  carry  on  their  business  without  interrup- 
tion and  hindrance,  and  otherwise  adjust 
their  business  affairs  to  the  shorter  hours  re- 
quired by  that  act?  When  broadly  Judged, 
the  federal  law  must  be  construed  as  a  no- 
tice (in  the  nature  of  a  caveat)  to  all  state 
Legislatures,  first,  that  Congress  has  occu- 
pied the  groimd  by  Its  statutory  regulations ; 
second,  that  in  its  high  wisdom  it  has  pre- 
scribed and  marked  out  a  transition  or  pre- 
paratory period  of  one  year  [a  sort  of  truce 
period].  Now,  with  such  broad  and  wise  pur- 
poses read  into  the  federal  act,  shall  any 
state  Legislature  thereafter  sit  and  say,  in 
effect:  'We  deem  it  too  long  and  too  lib- 
eral?' Shall  it  say,  in  eltect:  'We  see  you 
have  suspended  your  act  for  one  whole  year ; 
we  find  by  mathematical  computation  there 
is  left  six  months  or  so,  which  we  may 
cover  by  a  state  law,  and  accordingly  we 
shall  pass  a  law  giving  shorter  hours  than 
yours,  that  will  be  good,  at  least  from  June 
14,  1907,  untU  March  4,  1908?'  If  the  one 
law  grants,  by  necessary  implication,  a 
breathing  spell,  shall  the  other  take  it  away? 
If  the  one  chalks  out  a  policy,  may  the  other 
rub  it  out?  In  our  opinion,  the  comity  that 
shall  exist  between  state  and  federal  leg- 
islative power  prohibits  oar  taking  that  un- 
gracious and  narrow  view.  Whether  the  fed- 
eral act  is  constitutional  or  not,  we  may  not 
decide.  Such  prerogative  is  lodged  else- 
where. With  the  wisdom  of  federal  exercise 
of  police  power  in  the  matter  in  hand,  we 
have  nothing  whatever  to  do ;  that  is  a  mat- 
ter for  Congress.  It  is  sufficient  for  us  to 
know  that  uniformity  in  police  regulations, 
involving  interstate  commerce,  seem,  in  the 
last  few  years,  under  the  pressure  of  cur- 
rent events,  to  have  called  for  federal  legis- 
lation—a sample  of  which  is  the  automatic 
coupling  act,  lately  under  review  in  John- 
son V.  Railroad,  196  U.  S.  1  [25  Sup.  Ct. 
158,  48  L.  Ed.  363] ;  Schlemmer  v.  Railroad, 
205  U.  8.  [1,  27  Sup.  Ct  407,  51  L.  Ed.  681]." 
The  contention  of  appellant  that  the  leg- 
islative act  is  not  void  because  it  only  les- 
sens the  hours  of  labor  prescribed  by  the 
act  of  Congress  and  therefore  is  not  in  con- 
flict with  the  act,  the  main  purpose  of  which 
is  to  prevent  the  employment  of  telegraph 
operators  by  railway  companies  for  a  longer 
time  than  nine  hours.  Is  not  sound.  The  act 
of  the  Legislature  makes  unlawful  that 
which  is  not  prohibited  by  the  act  of  Con- 
gress pertaining  to  the  same  snbject-matter, 
and  this  the  state  Legislature  cannot  do.  If 
It  be  possible  for  the  state  to  prescribe  roles 
of  employment  for  those  engaged  in  railroad 
transportation,  which  would  only  effect  snch 


employ^  when  engaged  in  Intrastate  busi- 
ness, the  act  in  question  does  not  attempt  to 
make  this  distinction,  but  by  its  terms  is  ap- 
plicable to  all  railroads  and  railroad  em- 
ployes of  the  class  mentioned,  irrespective  of 
the  character  of  the  commerce  in  which  they 
may  be  engaged. 

The  opinion  in  the  Wisconsin  case,  supra, 
fully  discusses  this  question,  and  the  reason- 
ing of  the  opinion  Is,  we  think,  unansweraUe. 
We  quote  from  that  opinion  as  follows: 

"The  further  contention  is  made  by  the  re- 
spondent that,  even  if  it  be  beyond  the  power 
of  the  state  to  restrict  the  services  of  an  oper- 
ator engaged  in  moving  interstate  trains,  it  is 
competent  to  so  restrict  as  to  one  engaged  ez- 
dusively  upon  trains  or  business  wholly  with- 
in the  state,  and  that  the  law  may  be  so 
construed  as  so  limited,  and  its  validity  as  so 
limited  be  sustained.  The  principle  invoked 
is,  doubtless,  sound,  if  It  is  reasonably  pos- 
sible to  separate  the  permissible  from  the 
forbidden,  and  to  believe  that  the  Legislature 
Intended  by  the  act  to  effect  the  one  and  omit 
the  other.  On  this  subject,  the  Employers' 
Liability  Cases,  207  U.  S.  463  [28  Sup.  Ct  141, 
52  L.  Ed.  297],  are  entirely  germane  and  con- 
trolling. It  is  there  pointed  out  that  by  its 
terms  the  act  is  aimed  simply  at  the  employ- 
er, and  makes  no  distinction  In  denunciation 
of  his  acta,  whether  they  be  done  in  inter- 
state or  Intrastate  business,  so  that  It  in 
terms  regulates  purely  domestic  acts  and 
transactions.  Chapter  575»  p.  1188,  Laws 
1907,  is  even  more  objectionable  in  thla  re- 
gard than  the  employers'  liability  act  tor  it 
In  terms  is  directed  to  every  corporation  op- 
erating a  line  of  railroad,  to  whole  or  in  part 
in  the  state  of  Wisconsin,  thus  expressly  in- 
cluding those  who  are  engaged  in  interstate 
commerce.  But  it  is  also  open  to  the  other 
objection,  held  to  be  fatal,  that  it  restricts 
the  employment  of  all  operators  without  dis- 
crimination as  to  the  character  of  their  serv- 
ices. This  alone,  under  the  reasoning  of  the 
employers'  liability  act,  must  condemn  the 
state  act,  for  it  is  matter  of  common  knowl- 
edge, and  is  set  up  as  a  fact  by  the  answer, 
that  any  operator  who  works  upon  trains  or 
transportation  wholly  within  the  state  also 
necessarily  at  the  same  time  works  upon  In- 
terstate trains  and  transportation.  The  state 
Legislatore  has  in  twms  undertaken  to  re- 
strict honrs  of  work  of  employ^  engaged  in 
safeguarding  and  conducting  interstate  com- 
merce, as  well  as  domestic;  and,  controlled 
as  we  must  be  by  the  decision  of- the  federal 
Supreme  Court  we  cannot  Impart  a  meaning 
contradictory  to  the  express  words.  Neither 
can  we  feel  any  certainty  that  the  generality 
of  the  restriction  was  not  an  essential  de- 
ment in  the  entire  legislative  scheme,  so  that 
we  might  believe  the  Legidature  would  have 
Imposed  upon  domestic  commerce,  or  on  em- 
ployee exclusively  engaged  therein,  burdens 
not  also  resthig  on  entlrdy  similar  acts  of 
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employte  Involving  Interstate  trains  or  com- 
merce. 

"Apart,  however,  tioxa  the  controlling  effect 
of  the  reasons  urged  In  the  Employers'  Liabil- 
ity Cases,  and  In  addition  thereto,  we  think 
the  Impracticability,  If  not  Impossibility,  of 
limiting  honrs  of  work  devoted  bo  domestic 
commerce  alone  Is  so  obvious  aa  to  preclude 
belief  In  any  such  legislative  purpose.  That 
impracticability  Is  largely  shown  by  facts  al- 
leged In  the  answer,  but  also  by  facts  which 
are  matter  of  common  knowledge:  The  direc- 
tion and  dispatching  of  every  train  on  an  In- 
tovtate  railway  necessarily  involves  knowl- 
edge In  the  train  dispatcher  of  all  other 
trains  which  are  in  the  same  vicinity  at  the 
same  time,  and  also  ability  to  control  such 
other  trains.  An  Interstate  train  from  Mil- 
waukee to  Chicago  cannot  be  safely  forward- 
ed if,  under  the  direction  of  a  separate  em- 
ploy^ a  local  train  may  be  moving  between 
Milwaukee  and  Racine,  over  the  same  trade 
at  the  same  time,  or  nearly  so.  The  very 
switching  at  local  stations  must  tie  within  the 
knowledge  and  under  the  control'  of  him 
who  Is  to  decide  upon  and  direct  the  most  Im- 
portant of  Interstate  transportation.  Obvi- 
ously, diversion  of  authority  over  these  sub- 
jects would  be  fraught  with  great  perils  and 
delays  to  both  kinds  of  transportation.  Hard- 
ly any  act  of  a  train  dispatcher  on  a  busy 
railroad  can  be  conceived  which  does  not  af- 
fect both  interstate  and  domestic  commerce. 
He  cannot  move  or  stop  the  most  distinctive- 
ly local  train  without  affecting  the  interstate 
train,  or  vice  versa.  No  extra  or  special  can 
be  put  on  the  division  without  adjustment  of 
other  trains.  Of  course,  also,  every  Interstate 
train  carries  some  purely  intrastate  freight 
or  passengers.  Many  purely  domestic  trains 
carry  aome  freight  or  passengers  in  transit 
to  eztrastate  destination.  It  wonld  seem 
that  any  severance  of  control  over  state  from 
Interstate  trains  Involves  so  mnch  of  confusion 
and  probability  of  danger,  and  Its  possibility 
even  is  so  doabtful  and  experimental,  that  no 
Legislature  wonld  absolutely  precipitate  it 
without  careful  consideration  nor  without 
providing  In  the  act  for  the  event  of  the  fall- 
are  of  such  exjierlments.  For  this  reason,  as 
well,  we  are  convinced  titat  the  legislative 
words  include  the  regulation  of  services  of 
ail  operators,  and  would  in  no  wise  be  satis- 
fled,  even  In  part,  by  a  restriction  to  those 
whose  acts  affect  only  domestic  commerce,  if, 
indeed,  there  are  any  such."  « 

In  onr  opinion  the  trial  court  correctly  held 
that  the  act  under  which  this  suit  was  brought 
is  void  upon  the  ground  above  stated,  and 
plaintiff's  suit  was  properly  dismissed.  This 
conclnslon  renders  a  discussion  of  the  other 
questions  presented  by  the  record  nnneces- 
saiy.  It  follows  that  the  Judgment  of  the 
court  below  sbonld  be  affirmed,  and  It  baa 
been  so  ordered. 

Affirmed. 


BEAUMONT   TRACTION  CO.   v.   TEXAR/- 
KANA  &   FT.   S.  BY.  CO. 

(Oanrt  of  Civil  Appeals  of  Texas.     Nor.  19, 

1906.    On  Motion  for  Rehearing, 

Jan.   6,    1910.) 

1.  Contracts  (8  58*)— Considebation. 

Where  the  construction  of  a  street  ear 
track  over  the  trades  of  a  railroad  company  cre- 
ated a  common  danger,  impoBing  an  obligation 
of  care  on  Iwtb  the  railroad  and  street  railway 
companies,  a  contract  between  them  that,  when 
the  city  required  a  watchman,  extra  gnartl, 
lights,  or  gates,  the  expense  of  maintaining  them 
should  be  eqaally  divided  l>etween  the  railroad 
company  and  the  street  car  company,  was  based 
on  a  sufficient  consideration. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Dec.  Dig.  I  Sa*] 

2.  OOKTBACTS  (J  98*)— Pabtiai.  Invaijoitt. 

The  invalidity  of  a  portion  of  a  written 
contract  between  a  railroad  company  and  a 
street  car  company,  by  wliich  the  latter  was 
granted  permission  to  cross  the  tracks  of  the 
railroad,  wonld  not  vitiate  a  portion  of  the  con- 
tract providing  for  the  division  of  the  cost  of 
maintaining  necessary  lights  and  safety  appli- 
ances. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  {  98.*] 

8.  Stbegt  Ratlboads  (I  61*)— ConsouDATion 

— Liabilities. 

Where  defendant  street  car  company,  on 
taking  over  all  the  property  and  franchises  of  a 
prior  company,  except  its  right  to  l>e  a  corpora- 
tion, undertook  to  assume  all  the  debts  of  die 
company  consolidated,  it  rendered  itself  liable 
under  a  contract  of  audi  company  with  the  rail- 
road company  providing  for  the  division  of  the 
cost  of  maintaining  lights  at  a  crossing  of  the 
street  car  tracks  over  the  tradn  of  the  railroad. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  128, 129;  Dec  Dig.  i  51.*] 

AK>oal  from  Jefferson  County  Court ; 
James  A.  Harrison,  Judga 

Action  by  the  Tesarkana  ft  Ft  Smith  Rail- 
way Company  against  the  Beaumont  Trac- 
tion Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

For  answers  to  certified  questions  by  fbe 
Supreme  Court,  see  123  S.  W.  124. 

Creole,  Da  Ponte  &  Lawbon,  for  appellant 
Hiram  Glass  and  Robertson  &  Whitaker, 
for  appellee.        • 

McMEANS,  J.  Appellee,  Texarkana  & 
Ft  Smith  Railway  Company,  plaintiff  lielow, 
sued  the  appellant,  Beaumont  Traction  Com- 
pany, defendant,  to  recover  one-half  of  the 
cost  of  maintaining  electric  lights  at  four 
certain  street  crossings  in  the  dty  of  Beau- 
mont, where  the  railway  lines  of  the  parties 
intersected,  which  lights  were  so  maintained 
by  appellee  by  requirement  of  the  city  of 
Beaumont  Plaintiff  alleged  that  the  lia- 
bility of  the  defendant  for  said  one4ialf 
arose  by  virtue  of  two  certain  contracts,  the  ' 
first  between  plaintiff  and  the  Beaumont 
Street  Railway  Company,  the  obligations  of 
which,  plaintiff  alleged,  were  assumed  by 
defendant,  and  the  second  betweeo  plaintiff 
and  defendant,  by  which  contracts    it    al- 


•Vor  «tbw 


see  same  topic  and  (ectlon  NUMBKR  ia  Dec.  *  Am.  Digs.  UOT  to  data,  *  Rsportw  ladaxw 


Digitized  by  VjOOQIC 


988 


124  SOUTHWESTEBN  REPORTBB. 


(Tex. 


leged  defendant  and  Its  piedeceasor,  tbe 
Beaumont  Street  Railway  Company,  obllgat' 
ed  tbemselTes,  among  other  things,  to  pay 
one-half  tbe  costs  and  expense  of  the  lights 
which  the  dty  anthorltles  of  Beaomont 
might  require  to  be  maintained  at  any  of 
the  street  crossings  where  the  lines  of  the 
parties  Intersected.  Defendant  answered  by 
general  denial,  and  specially  pleaded  that  at' 
the  time  and  before  the  making  of  the  con- 
tracts the  Beaamont  Street  Railway  Com- 
pany and  the  Beanmont  Traction  Company 
had  each  been  granted  a  franchise  by  the 
dty  of  Beanmont  to  bnlld  lines  of  street 
railway  npon  the  streets  and  street  cross- 
ings mentioned  in  tbe  contracts  sued  on,  and 
thereby  acquired  the  tight  to  do  so,  and  that 
appellee,  which  had  nothing  more  than  a 
franchise  or  easement  to  construct  Its  tracks 
at  those  places,  could  not  Impose  terms  on 
the  street  railway  companies  as  a  condition 
of  giving  Its  assent  to  the  crossing  of  Its 
tracks  In  the  streets  of  the  dty,  and  there 
was  therefore  no  consideration  for  tbe  con- 
tracts. Plaintiff,  by  way  of  replication  to 
defendant's  plea  of  want  of  consideration, 
alleged  that  the  contract  entered  into  be- 
tween it  and  tbe  Beaumont  Street  Railway 
Company  had  been  the  basis  of  a  suit  be- 
tween them  brought  for  Its  enforcement  In 
the  district  court  of  Jefferson  county,  and 
that  therein  said  contract  had  been  upheld 
and  Its  validity  established,  whereby  this 
Issue  was  res  Judicata.  To  this  plea  de- 
fendant interposed  a  special  exception,  whldi 
was  overruled.  A  trial  before  the  Judge 
without  a  Jury  resulted  In  a  finding  and 
Judgment  In  favor  of  plaintiff  for  tbe  amount 
sued  for,  and  from  this  Judgment  the  de- 
fendant has  perfected  this  appeal. 

The  evidence  contained  In  tbe  record  war- 
rants the  following  findings  of  fact:  Tbe 
dty  of  Beaumont  Is,  and  prior  to  the  grant- 
ing of  the  franchises  hereinafter  referred  to 
was,  a  municipal  corporation  existing  by 
▼irtne  of  a  special  charter  granted  by  tbe 
Legislature  of  Texas,  and  as  such  bad  and 
has  the  exclusive  control*  over  Its  streets. 
The  city  of  Beaumont  having  granted  to  the 
Texarkana  8c  Fort  Smith  Railway  Company 
an  easement  for  a  line  of  railway  over  cer- 
tain of  its  streets.  In  pursuance  of  ythlch 
the  railway  company  constructed  its  rail- 
road, thereafter  granted  to  tbe  Beaumont 
Street  Railway  Company  a  franchise  to  con- 
struct and  operate  a  line  of  street  railway 
over  certain  streets,  and  over  street  cross- 
ings at  the  intersection  of  College  street  and 
Railroad  avenue,  Washington  street  and 
Pearl  strtet,  and  Washington  street  and  Sa- 
bine street,  and  likewise  granted  to  the  Beau- 
mont Traction  Company  a  franchise  to  con- 
stmct  its  line  of  street  railway  over  certain 
streets  and  over  crossing  at  the  intersection 
of  Park  street  and  Railroad  avenue.  The 
railroad  company  laid  its  track  upon  tiie 
streets  at  the  intersections  above  named  by 
virtue  of  the  franchise  granted  to  it  by  tbe 


dty  of  Beaomont,  and  owned  no  Interest  in 
the  fee,  or  other  rl^t,  save  its  franchise  to 
lay  its  tracks  upon  tiie  streets  and  run  Its 
cars  over  them.  On  July  11,  1902,  the  rail- 
road company  and  the  Beanmont  Street 
Railway  Company  entered  into  a  contract, 
whidi  redtes  that  the  latter  is  engaged  In 
the  construction  of  a  line  of  street  railway 
on  certain  streets  in  the  dty  of  Beaamont 
and  desires  to  c«Histrud  said  line  on  certain 
streets  and  across  tbe  line  of  railway  of  ap- 
pellee at  the  Intersection  of  Collie  street 
and  Railroad  avenue,  Washington  and  Pearl 
streets,  and  Washington  and  Sabine  streets, 
"and  desires  to  obtain  the  consent  of  the 
party  of  the  first  part  (appellee)  to  such  con- 
struction. •  •  •  Now,  therefore.  In  con- 
sideration of  the  •  •  •  faithful  per- 
formance by  the  party  of  the  second  part 
(appellant)  of  tbe  terms,  provisions,  and  stip- 
ulations herein  set  forth,  it  is  hereby  agreed 
*  *  *  that  tbe  said  party  of  the  first 
part  has  granted  and  does  hereby  grant  unto 
the  party  of  the  second  part,  upon  the  con- 
ditions hereinafter  set  forth,  the  right  and 
privilege  to  construct,  maintain,  and  operate 
a  single  track  electric  railway  across  the  line 
of  railroad  of  the  party  of  tbe  first  part  at 
the  street  Intersections  as  above  set  ont." 
The  contract  then  goes  on  to  provide  for  tbe 
construction  of  the  crossing  by  appellant  at 
its  own  exi>ense,  and  prescribed  many  de- 
tails and  Imposes  many  obligations  on  tbe 
street  railway  company.  Paragraph  8  pro- 
vides :  "It  is  further  understood  and  agreed 
that,  should  at  any  time  the  city  authorities 
of  the  city  of  Beaumont  require  that  a 
watchman,  extra  guard,  lights,  or  gates  be 
maintained  at  any  of  tbe  crossings  so  erect- 
ed by  tbe  party  of  tbe  second  part,  over  the 
Unra  of  the  party  of  the  first  part,  it  Is 
agreed  that  the  party  of  tbe  first  part  shall 
put  in  snch  extra  guards,  lights,  or  gates  and 
employ  snch  watdiman  or  watchmen,  and 
one-half  the  expense  incurred  <>y  reason 
thereof  shall  be  chargeable  against  tbe  par- 
ty of  tbe  second  part,  and  party  of  tbe  sec- 
ond part  hereby  agrees  to  pay  tbe  same." 
On  April  20,  1903,  the  railroad  company  and 
the  traction  company  entered  into  contract 
wbldi  is  practically  in  the  same  words  and 
to  the  same  effect  as  that  between  the  rail- 
road company  and  the  street  railway  com- 
pany, except  that  it  relates  to  and  covers 
the  crossing  at  Park  street  and  Railroad  ave- 
nue ooly. 

The  Beanmont  Street  Railway  Company 
and  the  Beaumont  Traction  Company  are  dis- 
tinct corporations,  each  having  Its  own  diar- 
ters,  and  at  the  date  of  the  contracts  and 
time  of  trial  were  carriers  of  passengers  in 
the  dty  of  Beaumont,  and  the  said  croeslngs 
were  desired  to  be  made  in  boildlng  tbe  street 
railway  lines  under  their  franchises,  and  in 
laying  tracks  across  the  trade  of  appellee's 
railroad  at  said  street  intersections  tb^ 
were  acting  under  and  in  accordance  with 
their   respective   franchises.     No   exduslva 
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frandilse  was  granted  or  attempted  to  be 
granted  by  the  dty  of  Beaumont  to  the  rail- 
road company  over  said  streets  or  street 
crossings.  On  the  12th  day  of  February, 
1908,  the  Beaumont  Street  Railway  Company 
sold  to  the  Beanmont  Traction  Company  Its 
property  of  every  kind,  Including  the  fran- 
chise granted  to  It  by  the  city  of  Beaumont, 
excepting  only  its  franchise  to  be  a  corpo- 
ration, for  the  consideration,  as  stated  In 
the  bill  of  sale,  of  3,000  fully  paid  and  non- 
assessable shares  of  the  capital  stoctc  of  the 
Beaumont  Traction  Comtuiny,  and,  "In  fur- 
ther consideration  and  as  a  part  of  the  pur- 
chase price  of  the  property  hereinafter  con- 
Teyed,  the  said  Beaumont  Traction  Compa- 
ny shall  assume  and  pay  all  the  debts  of 
said  Beaumont  Street  Railway  Company,  se- 
cured or  unsecared,  outstanding  and  exist- 
ing at  this  date.  •  •  •"  On  February 
19,  1004,  the  railroad  company.  In  conform- 
ity to  the  requirements  of  the  city  of  Beau- 
mont, Installed,  and  erer  since  has  main- 
tained, lights  at  the  four  crossings  mention- 
ed, and  at  the  date  of  the  trial  bad  paid 
therefor  the  sum  of  $1,449.08,  one-half  of 
which  with  6  per  cent  interest  amounted  to 
$816.78,  for  which  judgment  was  rendered. 
On  September  23,  1902,  in  a  suit  brought  by 
the  railroad  company  against  the  Beaumont 
Street  Railway  Company  to  enjoin  it  from 
coDStractlng  crossings  in  disregard  of  their 
contract,  judgment  was  rendered  upholding 
and  establishing  the  ralidlty  of  the  contract 
between  the  parties  of  date  July  11,  1002. 

By  its  first  and  second  assignments  of  er- 
ror appellant  complains  that  the  Judgment 
against  it  is  contrary  to  the  law  and  the 
evidence,  in  that  the  undisputed  proof  show- 
ed that  the  street  railway  companies  had 
valid  franchises  from  the  city  to  construct 
their  tracks  at  street  crossings  where  their 
lines  Intersected  that  of  appellee  railroad 
company,  and  that  appellee  had  nothing 
more  than  an  easement  to  lay  Its  tracks  at 
said  street  intersections,  and  that  the  undis- 
puted proof  showed  that  the  only  advantagre 
obtained  by  appellant  by  the  contract  was 
the  consent  of  the  railroad  company  for  the 
street  railway  companies  to  cross  its  track 
at  said  points,  which  they  already  had  the 
right  to  do  by  virtue  of  their  franchises, 
and  tiiat  there  was  therefore  absolutely  no 
consideration  to  support  the  contracts,  and 
the  court  erred  In  rendering  Judgment  there- 
on against  appellant 

The  city  of  Beaumont  under  Its  charfer 
powers  had  the  exclusive  control  of  its 
streets,  and  had  the  right  In  order  to  facili- 
tate travel  over  them  and  to  more  complete- 
ly carry  out  the  purpose  for  which  the  use 
of  streets  was  designed,  to  grant  the  fran- 
chises, which  It  did,  to  the  Beanmont  Street 
Railway  Company  and  to  appellant,  and  if 
In  constructing  their  lines  of  street  railway 
along  the  route  authorized  by  the  franchises 
it  became  necessary  to  cross  the  tracks  of 
the  appellee  railroad  company,  which  had 


laid  its  tracks  upon  the  street  pursuant  to 
a  like  grant  from  the  city  without  any  own- 
ership or  right  in  the  fee,  they  had  the 
right  to  do  so  without  payment  of  any  com- 
pensation therefor.  The  right  to  the  use  of 
the  streets  was  acquired  by  the  railroad 
company  subject  to  the  right  of  the  city  to 
thereafter  grant  to  other  railroads  the  right 
to  use  the  streets  and  to  cross  Its  tracks,  and 
any  injury,  damage,  or  inconvenience  it  sus- 
tained thereby^  is  damnum  absque  injuria. 
In  T.  &  P.  Railway  Co.  v.  Rosedale  St  Ry. 
Co.,  64  Tex.  80,  S3  Am.  Rep.  739,  a  railroad 
company  which  owned  In  an  Incorporated 
town  a  yard,  sidings,  and  track  through 
which  ran  a  public  street  sought  to  enjoin  a 
street  railway  company  which  bad  obtained 
the  consent  of  the  city  to  the  construction  of 
its  railway  on  that  street  from  building  its 
line  thereon.  It  was  there  held:  "Streets 
are  acquired,  established,  and  maintained 
for  the  accommodation  and  convenience  of 
the  inhabitants  and  general  public,  and  may 
be  used  for  the  public  by  ordinary  modes 
of  conveyance  operated  upon  such  streets, 
the  chief  of  which  in  this  case  was  the  street 
railway.  Railroad  companies  have  not  the 
exclusive  right  to  a  public  crossing,  but  are 
restricted  by  public  convenience  and  neces- 
sity." In  Ellzabethtown,  etc.,  Ry.  Co.  v. 
Ashland,  etc..  Street  Railway  Co.,  96  Ey. 
347,  26  S.  W.  181,  it  is  held:  "When  a  raU- 
road  company  has  obtained  the  right  to  pass 
over  a  tnmplke  by  the  permission  of  those 
controlling  the  road,  the  right  thus  acquired 
is  not  exclusive  of  the  rights  of  the  pabllc, 
or  of  such  uses  and  purposes  as  those  for 
which  public  highways  and  streets  are  es- 
tablished, among  which  uses  are  the  estab- 
lishment and  operation  of  street  railways. 
Therefore  the  railroad  company  has  no  such 
property  rights  in  the  crossing  as  entitled 
it  to  compensation  from  a  street  railway 
company  crossing  Its  track  at  that  point 
•  •  •"  In  Chicago,  B.  &  Q.  Ry.  Co.  v. 
Steel,  47  Neb.  741,  66  N.  W.  830,  the  Supreme 
Court  of  Nebraska  held  that:  "A  railroad 
company  which  has  by  ordinance  acquired 
a  permanent  easement  in  the  streets  of  a 
city  is  not  entitled  to  compensation  from  a 
street  railway  company  as  a  condition  to  the 
crossing  of  Its  tracks  by  the  latter  under  a 
grant  of  power  from  the  city."  After  citing 
many  authorities  upon  which  the  above  con- 
clusion is  based,  the  opinion  closes  with  the 
following:  "The  doctrine  of  the  cases  cited, 
and  which  to  us  appear  altogether  reason- 
able and  sound,  is  that  a  railroad  company 
acquires  no  exclusive  use  of  streets  crossed 
by  its  tracks  with  the  consent  of  the  city  or 
other  municipal  body,  but  must  enjoy  the 
right  so  conferred  in  common  with  the  gen- 
eral public;  that  it  is  presumed  to  have  con- 
templated the  adoption  of  such  improved 
means  of  travel  as  the  exigencies  of  the  case 
require  In  order  to  best  subserve  the  public 
Interests  and  necessities;  and  that  any  mere 
inconvenience  suffered  by  It  on  account  of 
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the  crossing  of  Its  lines  by  the  tracks  of 
street  railways  by  permission  of  the  proper 
authorities  is  damnum  absque  Injuria."  In 
S.  B.  &  St  Ia  Ry.  Co.  y.  ETansvllle  &  Mt 
V.  E.  Ry.  Co.,  169  Ind.  343,  82  N.  E.  767,  13 
li.  R.  A.  (N.  S.)  916,  it  Is  held:  '•  •  •  • 
The  owners  of  a  steam  railroad  are  not  en- 
titled to  recoT^  compensation  for  the  cross- 
ing of  Its  track  at  a  public  highway  Intersec- 
tion by  an  electric  interurban  road  buUt  up- 
on such  highway  with  the  consent  of  the 
board  of  commissioners  of  the  county,  nor 
can  such  crossing  be  enjoined  until  compen- 
sation therefor  shall  have  been  assessed  and 
paid  or  tendered."  And  upon  this  point  nu- 
meroos  authorities  are  cited.  To  the  same 
etrect  is  the  case  of  Southern  Ry.  Co.  v.  At- 
lanta R.  T.  Co.,  Ul  Ga.  679,  36  S.  E.  873, 
51  L.  R.  A.  125.  In  that  case  the  railroad 
sought  to  enjoin  the  street  railway  com- 
pany from  constructing  its  line  across  the 
railroad  at  a  public  thoroughfare  without 
first  making  compensation  for  the  damages 
which  would  result  therefrom.  It  was  shown 
that  the  street  railway  company  had  obtain- 
ed from  the  proper  authorities  the  right  to 
lay  its  track  on  the  public  way,  and  it  was 
held  that  this  it  could  do  without  compen- 
sating the  railroad  company  In  any  way.  In 
the  concluding  paragraph  of  the  opinion  it 
Is  said:  "But  In  the  present  case  we  fail 
to  see  that  the  defendants  hare  Invaded,  or 
were  seeking  to  invade,  any  legal  right  of 
plaintiff.  As  above  Indicated,  when  plain- 
tiff  was  permitted  to  construct  its  tracks 
across  an  existing  street  or  public  road.  It 
did  80  subject  to  the  condition  that  It  must 
submit  to  the  increased  Inconvenience  to  it 
which  might  result  from  the  growth  and  de- 
velopment of  travel  in  the  usual  methods 
along  such  street  or  road.  It  acquired  only 
an  easement;  that  Is,  a  privilege  of  cross- 
ing this  street  It  may  be  that  the  crossing 
of  defendants'  tracks  over  this  street  will 
cause  inconvenience  to  plaintiff,  bnt  as  we 
have  above  demonstrated,  this  use  thereof 
by  the  defendant,  instead  of  constituting  any 
burden  or  servitude  upon  them,  is  intend- 
ed for  the  convenience  and  benefit  of  the 
traveling  public.  *  »  • "  When  plaintiff, 
therefore,  obtained  Its  license  to  cross  these 
highways,  It  necessarily  took  the  same  sub- 
ject to  any  Increased  inconvenience  which 
might  arise  by  reason  of  the  demands  or 
the  wants  of  the  public  for  greater  facilities 
of  traveling.  We  are  at  a  loss,  therefore,  to 
see  how  any  legal  right  of  property  of  the 
plaintiff  will  be  invaded,  or  in  any  wise  af- 
fected, by  the  exercise  of  the  rights  and 
franchises  which  the  street  railway  com- 
panies are  attempting  to  use  In  the  present 
instance.  It  follows  from  the  above  that 
no  legal  right  of  plaintiff  has  been  encroach- 
ed upon,  and  none  of  its  property  has  either 
been  taken  or  threatened  to  be  taken  or  dam- 
aged in  contemplation  of  law.  The  com- 
panies, therefore,  owning  and  operating 
street  railways  of  the  character  above  in- 


dicated may,  under  pormlsslon  of  Uie  prop- 
er municipal  or  county  authorities,  construct 
their  lines  across  the  track  of  plaintiff,  and 
use  the  same,  without  instituting  condenma- 
tion  proceedings,  or  being  required  to  pay 
damages. 

It  follows,  therefwe,  that  inasmuch  as 
the  street  railway  companies  had  the  right 
under  the  franchises  granted  to  them  by 
the  city  of  Beaumont  to  construct  their  re- 
spective lines  upon  its  streets  and  upon  the 
street  crossings  where  the  appellee's  rail- 
road was  intersected  without  compensating 
the  railroad  company  therefor,  tlie  contracts 
made  by  them  with  the  railroad  company 
assuming  burdens  to  be  discharged  npon  the 
happening  of  a  future  contingency,  sndt  as 
In  this  case  for  instance,  the  payment  of 
half  of  the  expense  of  maintaining  lights  at 
the  crossings  in  case  such  requirement 
should  be  exacted  of  the  railroad  company 
by  the  city  of  Beaumont  as  a  condition  upon 
which  the  railroad  company  would  consent 
to  the  crossing  of  its  tracks  by  the  tracks 
of  the  street  railway,  were  wholly  without 
consideration  and  voidable  at  the  suit  of  the 
street  railway  companies. 

Appellee  contends,  however,  that  this  case 
falls  within  the  rules  applicable  to  com- 
promise of  differences,  and  has  cited  several 
cases  where  contracts  of  tiiat  kind  have  been 
npheld.  In  all  of  those  cases  the  parties  on 
one  side  in  good  faith  asserted  claims  which 
the  others  in  equal  good  faith  denied.  While 
some  of  the  authorities  go  so  far  as  to  hold 
that  "an  agreement  entered  into  upon  a  sup- 
position of  a  right,  though  It  afterwards 
comes  out  that  the  right  was  on  the  other 
side,  shall  be  binding,  and  tiie  right  shall  not 
prevail  against  the  agreement  of  the  parties, 
for  the  right  must  be  on  one  side  or  the  oth- 
er, and  therefore  the  compromise  of  a  doubt- 
ful right  is  sufQcient  foundation  for  an  agree- 
ment" others,  which  we  think  more  applica- 
ble to  tbo  facts  of  this  case,  hold  that  to  be 
binding  the  contract  must  be  for  the  setUe- 
ment  of  a  right  asserted  in  good  faith ;  and 
the  Supreme  Court  ot  this  state  has  held  tiiat 
such  a  contract  must  be  in  respect  of  a  well- 
founded  claim,  and  there  must  be  also  some 
person  liable  to  suit  therefor.  Von  Branden- 
steln  V.  Ebensberger,  71  Tex.  269,  9  a  W. 
153;  1  Parsons  on  Cent  462  et  seq. ;  1 
Chlt^  on  Cont.  35  et  seq.;  9  Cyc.  311  et 
seq.  However  that  may  be,  the  written  con- 
tracts sued  on  are  unambiguous  and  contain 
within  themselves  all  the  terms  and  provi- 
sions and  all  the  considerations  that  induced 
their  making.  There  is  nothing  in  the  plead- 
ing or  evidence  tending  to  establish  a  com- 
promise of  a  disputa  The  recitals  in  the 
contracts  show  nothing  more  than  a  case 
where  the  street  railway  companies  desired 
to  construct  and  operate  their  lines  of  street 
railway  across  the  line  of  tiie  railroad  com- 
pany at  certain  street  intersections,  and  in 
consideration  of  the  consent  thereto  by  tiie 
railroad  company,  which  It  had  no  rij^t  to 
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withhold,  they  agreed  to  many  onerons  terms 
and  conditions  for  v^lch  they  received  noth- 
ing In  return  except  the  consent  by  the 
railroad  company  that  snch  crossings  might 
be  made.  It  Is  not  shown  In  the  contracts 
nor  alleged  In  the  pleadings  that  the  street 
railways  did  not  have  the  right  to  cross  inde- 
pendent of  the  contract  The  assignments 
are  Bnstained. 

Appellant  by  Its  third  assignment  com- 
plains that  the  judgment  against  it  for  half 
the  costs  of  maintaining  lights  at  the  three 
street  intersections  mentioned  in  the  contract 
between  appellee  and  the  Beaumont  Street 
Railway  Company  is  contrary  to  the  law 
and  the  evidence,  in  that  the  evidence  showed 
that  the  contract  between  appellee  and  said 
street  railway  company  was  never  In  any 
way  adopted  by,  nor  did  It  ever  become  bind- 
ing on,  appellant,  and  that  there  is  no  evi- 
dence showing  that  appellant  Is  in  any  way 
bonnd  by  said  contract  or  under  obligatlonB 
to  carry  It  out.  The  fact  that  appellant 
bought  the  property  and  assets  of  the  Beau- 
mont Street  Railway  Company  at  a  volun- 
tary sale  for  a  valuable  consideration  did  not 
make  it  liable  on  that  company's  contracts  in 
the  absence  of  an  agreement  on  appellant's 
part  to  carry  them  out  or  assume  liability 
thereon.  The  only  consideration  for  the 
purchase  was  the  3,000  shares  of  stock  of  the 
traction  company,  and  Its  agreement  to  "as- 
sume and  pay  all  of  the  debts  of  the  said 
Beaumont  Street  Railway  Company,  secured 
or  unsecured,  outstanding  and  existing  at 
this  dat&"  The  date  of  the  sale  was  Febru- 
ary 12,  ltX)8,  and  the  lights  were  installed 
February  19,  1001.  It  was  not  shown  that 
the  street  railway  company  after  the  sale 
was  Insolvent  or  that  it  was  not  a  going  con- 
cern. Certainly  the  assumption  by  the  trac- 
tion company  of  the  debts  of  the  street  rail- 
way company  existing  at  the  date  of  the 
sale  cannot  be  construed  as  an  assumption  of 
obligations  that  might  in  certain  contingen- 
cies arise  in  the  future.  The  word  "debt"  has 
often  been  Judicially  defined,  but  in  no  case 
that  we  have  examined  has  the  definition 
been  so  broad  as  to  embrace  snch  contingent 
future  liability.  But.  even  if  the  word  could 
be  so  construed,  such  construction  could  not 
affect  our  decision,  because  by  the  very  terms 
of  the  contract  the  debts  assumed  were  those 
existing  at  the  date  of  the  sale.  If  the  Beau- 
mont Street  Railway  Company  had  the  pow- 
er to  sell  Its  franchise  and  property,  it  could 
not  by  a  sale  divest  itself  of  Its  obligation 
upon  the  contract  with  appellee,  but  for  its 
breach  that  company  would  be  responsible. 
The  ai^)ellant  could  only  be  held  liable  by  Its 
agreement  to  become  so.  Dallas  Consol. 
Traction  By.  Co.  ▼.  Maddoz  (Civ.  App.)  31  S. 
W.  702;  Eddy  v.  Hinnant,  82  Tex.  356,  18 
S.  W.  562;  Railway  v.  Lyons  (Civ.  App.)  34 
8.  W.  302 ;  Williams  v.  Railway  Co.,  22  Tex. 
Civ.  App.  278,  55  S.  W.  130.  The  assignment 
Is  sustained. 


The  fourth  assignment  of  error  Is  based  on 
the  refusal  of  the  court  to  sustain  defend- 
ant's special  exception  to  the  paragraph  of 
the  plaintiff's  petition  which  sets  up  as  res 
judicata  the  judgment  rendered  in  its  suit 
against  the  Beaumont  Street  Railway  Com- 
pany, establishing  the  validity  of  the  con- 
tract of  July  11,  1002.  As  before  stated,  the 
Beaumont  Street  Railway  Company  and  the 
Beaumont  Traction  Company  are  distinct 
corporations.  The  latter  was  not  a  party  to 
that  suit.  As  it  was  not  shown  that  the 
traction  company  was  liable  on  the  contract 
made  by  the  street  railway  company  with  the 
appellee,  the  judgment  establishing  the  valid- 
ity of  said  contract  was  not  res  judicata  as 
to  the  defenses  pleaded  by  the  appellant 
Further,  in  that  suit  the  want  of  considera- 
tion was  not  pleaded,  and  was  not  an  issue 
which  the  judgment  settled.  Moore  v.  Snow- 
ball, 98  Tex.  25,  81  S.  W.  5,  66  Ll  R.  A.  745, 
107  Am.  St.  Rep.  596.  The  special  exception 
should  have  been  sustained. 

The  judgment  of  the  court  below  will  be 
reversed ;  and.  It  appearing  that  under  the 
pleading  and  proof  no  Judgment  other  than 
one  In  favor  of  appellant  shonld  have  been 
rendered,  this  court  will  here  render  such 
judgment  as  should  have  been  rendered  in 
the  lower  court  It  Is  therefore  ordered  that 
the  appellee,  the  Texarkana  &  Ft  Smith 
Railway  Company,  take  nothing  by  its  said 
suit  and  that  the  appellant  the  Beaumont 
Traction  Company,  go  hence  without  day, 
and  that  it  recover  of  appellee  all  costs  in- 
curred in  the  court  below  as  well  as  in  this 
court 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

Pending  the  motion  for  rehearing  we  certi- 
fied to  our  Supreme  Court  the  following 
questions: 

"(1)  Was  the  agreement  of  the  Beaumont 
Street  Railway  Company  and  the  Beaumont 
Traction  Company  to  pay  one-half  the  cost 
of  installing  and  maintaining  the  lights,  as 
mentioned  In  said  contract,  supported  by  a 
valid  consideration? 

"(2)  Under  the  contract  of  sale  from  Oie 
Beaumont  Street  Railway  Company  to  the 
Beaumont  Traction  Company,  can  the  latter 
be  held  liable  upon  the  obligation  of  the  for- 
mer to  pay  one-half  the  cost  of  installing  and 
maintaining  the  lights?" 

Both  these  questions  were  answered  by 
the  Supreme  Court  in  the  afllrmatlve  in  its 
opinion  delivered  December  15,  1909,  not  yet 
offlcially  published  (123  S.  W.  124).  The  an- 
swers are  opposite  to  the  conclusions  reached 
by  this  court  and  require  that  the  appel- 
lee's motion  for  a  rehearing  be  granted,  and 
that  our  former  order  reversing  the  judgment 
of  the  court  below  and  rendering  judgment 
for  appellant  be  set  aside. 

We  now  conclude  that  the  judgment  of 
the  court  below  should  be  aflSrmed,  and  it  is 
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so  ordered.  Tbe  error  of  the  court  below 
in  ref uslDg  to  sustain  defendant's  special  ex- 
ception to  tbe  paragraph  of  plaintiff's  petl- 
tlon  which  set  up  as  res  Judicata  the  Judg- 
ment of  the  district  court  rendered  In  the 
suit  of  defendant  against  the  Beaumont  Street 
Railway  Company  becomes  Immaterial  in 
view  of  the  opinion  of  the  Supreme  Court 
above  referred  to,  and  does  not  warrant  a  re- 
versal. 


ELLIOTT  T.  WAITES  ft  WILKIB  et  al. 

(Court  of  CStII  Appeals  of  Texas.    Jan.  1, 1910. 
Rehearing  Denied  Feb.  5,  1910.) 

1.  Appeal  and  Bkbor  (|  569*)— Statement 

OF  FAOTS — SlONINO  AND  APPRO VAI/— NECES- 
SITY. 

A  purported  statement  of  facts  not  signed 
by  any  one,  or  approTed  by  the  trial  court,  can- 
not be  considered  on  appeal. 

[EJd,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2530,  2531;  Dec.  Dig.  f 
569.*] 

2.  Appeai.  and   Ebbob   (!   548*)— jStateuent 
OF  Facts— Effect  of  Absence. 

In  absence  of  a  statement  of  facts,  tbe 
Court  of  C^vil  Appeals  can  only  consider  tbe 
pleadings,  findings,  and  judgment,  and  cannot 
consider  any  error  depending  upon  tbe  sufficien- 
cy of  tbe  evidence. 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  Sg  2433,  2434;  Dec  Dig.  i 
648.*] 

8.  Mechantcs'  Liens  (9  99*)— Right  of  Ma- 
TEBiALMAN— Contract  of  Owneb. 

A  statement  by  tbe  owner  that  be  would 
pay  all  bills  and  requesting  a  materialman  to 
continue  delivering  materia]  will  not  support 
a  claim  for  a  lien  for  materials  furnished  to  the 
contractors  before  such  statement  was  made. 
[Ed.  Note. — ^For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  g  132;    Dec.  Dig.  i  99.*] 

■4.  Appeal    and    Ebbob    (|    548*)— Review— 
Fbesumftions  —  Judqksnt  —  Conibabt  to 

FlNDINOS. 

In  an  action  against  the  owner  to  recover 
for  lumber  sold  the  contractor,  and  to  foreclose 
a  lien  for  materials,  the  jury  found  that  certain 
payments  were  made  by  the  owner  after  the 
contractors  became  insolvent,  and  that  tbe  own- 
er had  notice  of  tbe  plaintiff's  claim,  and  fur- 
ther found  that  the  contractors  became  insol- 
vent before  tbe  building  was  completed,  and 
were  unable  to  carry  out  their  contract,  and 
that  the  owner  made  advances  to  them  to  pro- 
cure materials  to  complete  it  Tbe  trial  court 
entered  judgment  against  the  owners  for  a  cer- 
tain sum,  awarding  it  to  plaintiffs  and  ether 
claimants.  Held,  in  absence  of  a  statement  of 
facts,  it  coold  not  be  said  on  appeal  that  the 
judgment  for  pl&intiff  for  only  a  part  of  bis 
claim  was  against  the  findings,  as  it  could  not 
be  determined  what  amounts  were  paid  to  the 
contractors  after  their  insolvency,  or  under 
what  circumstances  the  payments  were  made. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  it  2133,  2434;  Dec.  Dig.  f 
54a*l 

Appeal  from  District  Court,  Dallas  Obun- 
ty;  J.  C.  Roberts,  Judge. 

Action  by  J.  T.  Elliott  against  Waltes  ft 
Wllkle  and  another.  From  a  Judgment  In 
part  for  plaintiff,  he  appeals.    Aflbmed^ 


W.  A.  Kemp,  for  appellant.  Saner  ft 
Saner,  Don  Robinson,  and  Chilton  ft  CbUton, 
for  appellees. 

SAINET,  01  J.  Appellant,  a  lumber  deal- 
er, brought  this  suit  against  Waltes  &  Wllkle 
and  the  Chase  Fomlture  &  Coffin  Company 
to  irecover  for  lumber  and  material  sold 
Waltes  ft  Wllkle,  contractors,  which  was 
used  by  them  In  constructing  a  bulldiug  for 
the  Chase  Furniture  ft  Coffin  Company  and 
to  foreclose  a  materialman's  lien  on  said 
building  for  the  amount  of  bis  account,  al- 
leged to  be  ^617.40.  Wllkle  was  not  served, 
and  the  suit  was  dismissed  as  to  him. 
Waltes  pleaded  that  tbe  firm  of  Waltes  & 
Co.  had  been  adjudged  a  bankrupt  Tbe 
Chase  Furniture  ft  Coffin  Company  answered 
by  general  denial,  and  specially,  in  effect, 
that  Waltes  &  Wllkle  contracted  to  have  said 
building  completed  by  February  15,  190G; 
that  Elliott  furnished  said  lumber  knowing 
of  said  contract;  that  he  failed  to  furnish 
and  deliver  lumber  as  rapidly  as  needed  as 
tbe  building  progressed,  and  after  January 
15,  190C,  failed  and  refused  to  make  further 
delivery  by  which  the  construction  of  said 
building  was  delayed,  and  said  company  was 
compelled  to  purchase  lumber  elsewhere  to 
complete  said  building  and  prayed  that  the 
lien  be  declared  null  and  void;  also  pleaded 
certain  credits.  It  further  plead  that  Waltes 
&  Wllkle  broke  and  repudiated  their  contract 
to  complete  said  building  and  to  complete 
same  said  company  had  to  pay  out  large 
sums  of  money  to  complete  the  construction 
of  same,  that  other  parties  had  given  notice 
of  liens,  and  that.  If  it  was  held  to  be  due 
Waites  &  Wllkle  anything,  it  was  willing  to 
pay  what  was  owing.  The  National  Surety 
Company,  bondmen  of  the  contractors,  W. 
Illingswortb,  and  H.  H.  Thornhili  &  Co. 
were  made  parties.  Special  issues  were  sub- 
mitted, and  upon  the  return  of  the  Jury's 
findings  the  court  rendered  Judgment  agalust 
tbe  Chase  Furniture  &  Coffin  Company  for 
$2,820,  prorating  said  amount  between  appel- 
lant Illingsworth  and  ThomhiU  &  Co.,  fore- 
closing their  liens,  and  that  the  other  par- 
ties go  hence  with  their  costs.  ESliott  alone 
appeals. 

The  case  is  here  without  a  statement  of 
facts.  The  plaintiff  filed  what  purports  to 
be  a  statement  of  facts,  but  it  is  not  signed 
by  any  one  nor  is  there  an  approval  by  the 
court  The  appellee  objects  to  its  considera- 
tion, and,  of  course,  it  cannot  be  done.  With- 
out a  statement  of  facts  we  cannot  consider 
any  error  as  not  being  supported  by  the  evi- 
dence. We  can  only  look  to  the  pleadings, 
findings  of  the  Jury,  and  Judgment  The 
appellant  urges  that  the  Judgment  Is  contra- 
ry to  the  findings  of  the  Jury,  in  that  the  Ju- 
ry found  that  on  the  12th  day  of  April,  1906, 
the  Chase  Furniture  &  Coffin  Company  stat- 
ed to  him  that  it  had  plenty  of  money  to  pay 
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all  bills,  and  requested  him  to  go  on  In  de- 
livering material.  The  plaintiff's  case  is  bas- 
ed upon  a  claim  made  prior  to  that  time, 
and  not  apon  said  statement  There  la  noth- 
ing to  show  that  Elliott  famished  any  mate- 
rial on  the  faith  of  said  statement,  and  no 
recovery  can  be  had  on  that  stetement. 

The  Jury  also  found  that  the  payments 
made  by  the  Chase  Furniture  &  Coffin  Com- 
pany t>rior  to  May  7,  1906,  were  jnade  to 
Waites  &  Wilkie,  the  contractora,  and,  as  the 
Jnry  had  found  that  notice  of  Elliott's  claim 
bad  been  given,  the  appellant  urges  that 
Judgment  should  have  been  for  the  full 
amount  claimed  by  him.  We  do  not  think 
said  finding,  in  view  of  the  other  findings 
and  the  judgment  of  the  court,  is  sufficient 
In  the  absence  of  a  statement  of  facts  to 
show  error.  There  are  other  findings  of  the 
Jury  to  the  effect  that  Waites  &  Wllkle  be- 
came insolvent  before  the  building  was  com- 
pleted and  unable  to  carry  out  the  original 
contract,  and,  in  oriet  to  finish  It,  It  became 
necessary  for  the  Chase  Furniture  &  Coffin 
Company  to  make  advancements  for  material 
and  work.  We  cannot  tell  what  amount  was 
paid  to  WAltes  &  Wllkle  after  they  became 
Insolvent,  nor  under  what  circumstances  it 
was  imld.  The  evidence  on  the  trial  may 
liave  shown  that  the  paymente  to  Waites  & 
Wllkle  were  made  to  settle  bills  contracted' 
for  work  and  material  actually  necessary  to 
-complete  the  building  and  for  which  the 
Cbase  Furniture  &  Coffin  Company  had  be- 
come liable  in  order  to  secure  the  completion 
«f  the  building,  after  Waites  &  Wllkle  had 
become  Insolvent. 

In  the  absence  of  a  statement  of  facts,  we 
•cannot  say  that  the  Judgment  of  the  court 
is  contrary  to  the  findings  of  the  jury;  and 
4be  Judgment  Is  afilrmed. 


MISSOURI.  K.  ft  T.  RT.  CO.  OP  TEXAS  v. 
BTRD. 

^Conrt  of  Civil  Appeals  of  Texas.     Jan.  20, 
1910.    Rehearing  Denied  Feb.  10,  1910.) 

1.  Railboads  (I  421*)— Injuries  to  Akdiau 

ON    OB    NEAB    TBACKB— ACTIONS— PbOXIHATK 
CaUSK  or  IRJUBT. 

Altboocb  a  mare  was  ranning  at  large  in 
violation  of  a  city  ordinance  and  a  trespasser 
on  a  railroad  track,  if  the  negligence  of  the  rail- 
road company's  employes  was  the  proximate 
cause  of  ner  death,  the  company  Is  liable  for 
her  value. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  1510;   Dec.  Dig.  |  421.«1 

2.  Railboads  (I  410*)— Injuries  to  Aniuau 

ON  OB  NEAB  TbACKS— INJUBT  AVOIDABLE  BY 
EXEBCISE  OF  OBDINART  CARB. 

Where  a  mare  was  unlawfully  at  large  and 
.a  trespasser  on  defendant's  railroad  track,  it 
was  not  the  du^  of  those  operating  defendant's 
train  to  keep  a  looliout  for  her;  but,  if  those  in 
charge  of  the  train  did  discover  her  and  could 
by  the  exercise  of  ordinary  care  have  avoided 


I  injuring  her,  the  railroad  company  Is  liable  for 
her  Injury. 

[Bid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {(  1489-lSOO;    Dec.  Dig.  {  419.*] 

8.  Railboads  ((  443*)— Injuries  to  Ardials 
ON  OB  NEAB  TBAOKS— Actions— Evidence— 
SurriciENCT. 

In  an  action  for  the  death  of  a  mare  struck 
by  defendant's  train,  evidence  held  to  sustain  a 
finding  that  the  negligence  of  defendant's  em- 
ployes in  running  the  train  at  a  speed  forbidden 
by  an  ordinance  of  the  city  where  the  injury 
occurred  was  the  proximate  cause  of  the  death 
of  the  mare. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  i  160S;    Dec.  Dig.  {  443.*] 

Appeal  from  Hopkins  County  Court;  F. 
W.  Patterson,  Judge. 

Action  by  D.  H.  Byrd  against  the  Missouri, 
Kansas  ft  Texas  Railway  Company  of  Texas. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Coke,  Miller  &  Ooke  and  L.  L.  Wood,  for 
appellant    J.  M.  Melson,  for  appellee. 

WILLSON,  O.  J.  A  mare  belonging  to  ap- 
pellee was  struck  and  thereby  killed  by  one 
of  appellant's  trains  while  same  was  being 
operated  at  a  point  within  the  coriwrate  lim- 
ite  of  the  town  of  Sulphur  Springs  where  ap- 
pellant was  not  required  to  fence  and  had 
not  fenced  Its  track.  An  ordinance  of  that 
town  In  force  at  the  time  declared  it  to  be 
unlawful  for  horses,  ete.,  to  run  at  large 
within  its  limits;  and  another  ordinance, 
also  in  force  at  the  time,  declared  it  to  be 
an  offense  punishable  by  a  fine  for  any  en- 
gineer or  other  person  to  "run  a  steam  en- 
gine on  any  railroad  within  the  city  limits 
at  a  greater  rate  of  speed  than  six  miles  per 
hour."  The  animal  had  escaped  from  ap- 
pellee's Indosure,  and  at  the  time  she  was 
killed  was  running  at  large  on  appellant's 
track.  The  court  found  that  the  animal  was 
running  at  large  without  appellee's  knowl- 
edge or  consent  and  without  fault  on  his 
part  and  therefore  not  In  violation  of  said 
ordinance,  and  further  found  that  she  was 
killed  as  a  result  of  negligence  on  the  part 
of  appellant  In  running  Its  train  In  violation 
of  Bald  ordinance  at  a  rate  of  si)eed  In  ex- 
cess of  six  miles  per  hour,  and  concluded  as 
a  matter  of  law  that  appellant  was  liable 
to  appellee  for  the  value  of  the  animal.  The 
Judgment  accordingly  rendered  is  attacked 
by  appellant  on  the  grounds  (1)  that  the 
court's  finding  that  the  animal  was  not  run- 
ning at  large  in  violation  of  the  ordinance 
was  erroneous;  and  (2)  that  his  finding  that 
the  anlm{il  was  killed  as  the  result  of  appel- 
lant's negligence  was  not  supported  by  the 
evidence.  The  finding  that  the  animal  was 
not  mnnlng  at  large  In  violation  of  the  ordi- 
nance, though  it  may  have  been  erroneous, 
would  not  require  a  reversal  of  the  Judgment, 
If  the  court's  finding  that  the  death  of  the 
animal   was  proximately  caused   by  negU* 
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gence  on  the  part  of  appellant  can  be  aald 
to  have  been  authorized  by  the  evidence; 
for,  although  the  animal  may  have  been  at 
large,  and  a  trespasser  on  appellant's  track 
lit  violation  of  the  ordinance,  if  appellant's 
negligence  ^vas  the  proximate  cause  of  her 
death,  it  would  be  liable  to  appellee  for  her 
value.  Railway  Co.  v.  Cocke,  64  Xex.  154; 
Railway  Oo.  v.  Tolbert,  100  Tex.  483,  101  S. 
W.  208.  If  the  animal  was  unlawfully  at 
large,  it  was  not  appellant's  duty  in  operat- 
ing its  trains  to  keep  a  lookout  for  her,  and, 
if  her  position  on  its  track  had  not  been  dis- 
covered by  Its  servants  at  all  or  in  time  by 
the  use  of  ordinary  care  to  avoid  Injuring 
her,  and  she  had  been  killed,  it  would  not  be 
liable.  Railway  Co.  v.  Russell,  43  S.  W.  676; 
Railway  Co.  v.  Nichols,  39  S.  W.  954.  But, 
notwithstanding  she  may  have  been  unlaw- 
fully at  large,  if  appellant's  employes  in 
charge  of  its  train  discovered  her  on  its 
track,  and,  after  discovering  her,  in  operat- 
ing its  train  by  the  exercise  of  ordinary  care 
could  have  avoided  injuring  her,  and  she  was 
killed  because  it  failed  to  exercise  such 
care,  it  would  be  liable.  From  the  evidence 
in  the  record  it  seems  that  at  the  time  the 
animal  was  killed  the  train  was  approaching 
the  depot  in  Sulphur  Springs  from  the  west, 
and  had  crossed  League  street  going  east. 
North  of  League  street  about  24  feet  from 
appellant's  track  were  Its  stockpens.  Appel- 
lant's witness,  Gray,  the  fireman  on  the  en- 
gine at  the  time,  testified  that  the  animal 
ran  out  from  the  east  side  of  the  stockpens 
and  "Jumped  on  the  track  right  in  front  of 
the  engine.  *  *  *  When  that  animal  first 
got  on  the  track,  it  was  about  35  or  40  feet 
from  the  engine.  When  I  first  noticed  that 
animal,  it  was  coming  across  the  side  track 
which  is  next  to-  the  stockpen.  I  hollered  at 
the  engineer  to  look  out  when  I  saw  the  an- 
imal coming  onto  the  main  track,  and  the 
engineer  Immediately  blew  the  whistle  and 
applied  the  brakes  at  about  the  same  time, 
and  the  engine  came  almost  to  a  standstill, 
but  did  not  exactly  stop,  and  then  I  hollered 
at  the  engineer,  'All  right!'  and  be  went 
ahead,  and  I  told  him  that  he  bad  killed  a 
mule,  and  I  thought  it  was  a  mule  at  that 
time."  The  animal  was  killed  about  12 
o'clock  at  night  Appellee  testified  that  on 
the  next  morning  after  she  was  killed  be 
found  her  tracks  showing  she  had  gone  upon 
appellant's  track  at  a  point  directly  opposite 
the  west,  instead  of  the  east,  corner  of  the 
stockpens,  as  testified  to  by  the  fireman.  Ap- 
pellee further  testified:  "I  could  see  the 
mare's  tracks  on  the  railroad,  and  .it  seem- 
ed that  she  was  run  about  100  feet;  that  is, 
from  the  appearance  of  the  track,  and  it 
seemed  from  the  tracks  that  she  was  run- 
ning east  *  *  *  I  tracked  her  to  where 
the  engine  struck  her,  and  it  was  12  feet 
from  the  west  comer  of  the  stockpen,  and 
they  run  her  about  100  feet  before  they  hit 


her."  Neither  the  engineer  nor  the  fireman  in. 
charge  of  the  locomotive  of  the  train  under- 
took to  say  how  fast  it  was  running.  An- 
other witness,  however,  testified  that  it  wa» 
moving  at  the  rate  of  10  or  12  miles  per 
hour,  adding:  "I  don't  think  the  speed  of 
the  train  exceeded  10  miles  per  hour."  The 
evidence  we  have  referred  to  was  sufficient 
to  support  findings  by  the  trial  court  that 
the  mare.got  upon  the  track  at  a  point  35. or 
40  feet  in  front  of  the  approaching  train; 
tliat  the  fireman  saw  her  as  she  ran  upon 
the  track;  that  after  getting  upon  the  track 
she  ran  east  on  same,  ahead  of  the  train,  a 
distance  of  100  feet  before  the  locomotive 
struck  and  killed  h»;  and  that  the  train  at 
the  time,  in  violation  of  the  ordinance,  was 
running  at  a  q>eed  in  excess  of  six  miles  per 
hour,  That  the  negligence  of  appellant's  em- 
ployes in  charge  of  the  train,  in  operating  it 
at  a  speed  prohibited  by  the  ordinance  was 
the  proximate  cause  of  the  death  of  the 
mare  was,  we  think,  an  inference  the  court 
bad  a  right  to  draw,  from  such  findings.  Had 
the  train  not  been  moving  at  a  speed  in  ex- 
cess of  six  miles  per  hour,  and  had  the  mare 
mn  upon  the  track  35  or  40  feet  in  front  c^ 
it  and  gone  east. in  the  direction  it  was  mov- 
ing, it  is  hardly  probable  it  would  have  over- 
taken and  killed  her  in  a  distance  of  lOO- 
feet,  or  at  all. 
The  Judgment  is  affirmed. 


LYTTLETTON,  County  Judge,  v.  DOWNER. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  6,  1910. 

Rehearing  Denied  Jan.  27,  1910.) 

IWTOXiCATiNO  LiquoBS  (|  74*)— ISSUANCE  or 
License  to  Sell  Liquob— Mandamus. 
Mandamus  will  not  lie  to  compel  a  coanty 
jndf^e  to  issue  a  liqnor  license,  where  the  pro- 
ceedings to  obtain  it  were  taken  under  a  law 
enacted  In  1907  (Acts  1907,  c.  138),  and  before 
the  hearing  on  appeal  that  law  had  been  re- 
pealed by  Acts  1909,  c.  17,  which  provided  that 
as  soon  as  the  law  of  1909  went  into  effect,  nil 
licenses  "heretofore  iastted  shall  immediately 
cease  and  determine." 

[Ed.  Note.— For  other  cases,  see  Intoxieatinr 
Liquors,  Dec.  Dig.  %  74.*] 

Appeal  from  District  Court,  Harrison 
County;   W.  C.  Buford,  Judge. 

W.  M.  Downer  applied  fbr  a  writ  of  man- 
damus to  compel  H.  T.  Lyttleton,  Countr 
Judge,  to  grant  him  a  license  to  sell  in- 
toxicating liquors.  The  writ  was  awarded  in 
the  district  court  and  an  appeal  taken.  Re- 
versed and  dismissed. 

r.  H.  Prendergast,  for  appellant  Jones 
ft  Bibb,  for  appellee. 

HODGES,  J.  This  suit  originated  In  an 
application  filed  by  the  appellee  to  the  dis- 
trict court  of  Harrison  county  asking  for  a 
writ  of  mandamus  to  compel  the  appellant 
as  the  county  Judge  of  that  county,  to  grant 
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him  a  license  to  engage  In  the  sale  of  In- 
toxicating liquors  In  the  town  of  Waskom. 
Tbe  petition  states  that  on  the  12tb  day  of 
April,  1009,  tbe  applicant  applied  for  and 
obtained  a  permit  from  the  Comptroller  of 
the  State  of  Texas,  and  on  the  14th  day  of 
April  following  filed  with  the  county  clerk 
of  Harrison  county  his  petition  to  the  coun- 
ty Judge,  in  accordance  with  the  legal  re- 
quirements provided  In  such  cases ;  that  the 
county  clerk  Issued  the  notices  required  by 
law,  and  on  the  29th  day  of  April,  1909,  the 
county  judge  heard  the  application  for  the  li- 
cense, and  made  certain  findings.  From 
these  as  set  out  in  detail  In  the  petition  it 
appears  that  the  county  Judge  found  as  a 
fact  that  the  appellant  possessed  the  neces- 
sary qualifications  to  entitle  him  to  a  li- 
cense under  the  law  as  it  then  existed,  and 
that  there  -was  no  objection  to  the  grant  of 
the  licmse,  except  the  fact  that  local  option 
was  In  force  In  the  territory  where  his  place 
of  business  was  to  be  located.  The  judge  in- 
corporated in  bis  findings  the  facts  upon 
which  he  held  that  local  option  was  in  force 
in  that  locality.  These  show  that  in  1894  the 
territory  around  Waskom  had  been  organized 
Into  an  independent  school  district,  and  had 
existed  as  such  continuously  since  that  time ; 
that  in  December,  1900,  in  pursuance  of  an 
order  of  the  commissioners'  court  of  Har- 
rison county,  an  election  was  held  in  that 
independent  school  district  for  the  purpose  of 
determining  whether  or  not  the  sale  of  in- 
toxicating liquors  should  thereafter  be  pro- 
hibited; that  the  election  resulted  In  t&vor 
of  prohibition,  and  all  the  subsequent  re- 
quirements of  law  for  putting  local  option 
into  effect  were  complied  with.  From  these 
facts  the  county  Judge  concluded  as  a  mat- 
ter of  law  that  local  option  was  in  effect  in 
that  territory,  and,  as  he  states,  for  that 
reason  refused  to  grant  the  license  to  the 
petitioner.  The  petition  In  this  case  was  filed 
on  the  2d  day  of  June,  1909,  and  appears  to 
be  a  careful  statement  of  all  the  material 
facts  necessary  to  be  shown  under  the  law 
existing  at  that  time  to  entitle  the  petitioner 
to  license  to  engage  in  business  as  a  retail 
liquor  dealer.  The  record  shows  that  at  the 
bearing  before  the  county  Judge  the  county 
attorney  appeared,  and  contested  the  applica- 
tion for  license  solely  on  the  ground  that 
local  option  was  in  effect  in  the  territory 
where  the  place  of  business  was  to  be  lo- 
cated. The  county  Judge  failed  to  answer  the 
petition  of  the  applicant  In  the  court  below, 
bat  an  answer  was  filed  by  the  coimty  at- 
torney, not,  however,  purporting  to  represent 
the  county  Judge.  Upon  a  trial  before  the 
district  court  a  Judgment  was  rendered 
awarding  the  writ  prayed  for.  In  this  court 
that  Judgment  la  attacked  solely  upon  the 
groond  that  local  option  was  in  force  in 
the  territory  including  the  town  of  Waskom, 
and  that  under  the  law  no  license  conld  legal- 
ly be  granted  to  the  applicant  to  engage  In 
such  business  there.    That  contest  was  an- 


swered by  the  appellee  with  the  contention 
that  the  election  upon  which  the  contestant 
relied  waa  invalid  because  the  commission- 
ers' court  had  no  authority  to  order  a  local 
option  election  for  an  independent  school  dis- 
trict; that  such  territory  was  not  one  of 
the  sabdlvlBlons  mentioned  In  section  20,  art. 
16,  of  the  Constitution  of  the  state  Of  Texas, 
in  which  the  Legislature  might  authorize 
the  holding  of  local  option  elections.  The 
court  below  concurred  in  this  view,  and 
In  his  conclusions  upon  the  case  refers  to 
Ex  iwrte  Haney,  61  Tex.  Cr.  R.  634,  108 
S.  W.  1155,  decided  by  the  •Ck>urt  of  Criminal 
Appeals  of  this  state.  In  that  case  the  court 
held  that  a  local  option  election  could  not 
under  the  Constitution  be  held  in  an  inde- 
pendent school  district;  that  such  territory 
was  not  a  political  subdivision  of  the  county 
contemplated  by  the  constitutional  provisions 
above  referred  to.  It  seems  that  the  par- 
ties by  agreement  have  attempted  to  make 
the  validity  of  that  election  the  exclusive 
test  by  which  to  determine  whether  the  writ 
of  mandamus  should  be  issued  in  this  case. 
But  without  deciding  that  question,  or  the 
further  question  as  to  whether  this  is  a  case 
in  which  the  judgment  of  the  county  Judge 
granting'  or  refusing  a  license  might  be  con- 
trolled by  a  writ  of  mandamus  from  the  dis- 
trict court,  we  think  there  are  other  objec- 
tions to  the  Issuance  of  the  writ  which  should 
first  be  considered  in  disposing  of  this  ap- 
peal. 

The  application  for  license  was  made  at  a 
time  when  what  Is  known  as  the  "Baskln- 
McGregor  Law,"  enacted  in  1907  (Acts  1907, 
c  138),  was  in  force,  and  the  proceedings 
for  obtaining  a  license  were  conducted  in 
compliance  with  the  provisions  of  that  law. 
But  the  Thirty-First  Legislature  made  some 
radical  changes  in  those  provisions.  See 
Acts  1909,  p.  293,  c.  17.  Among  other  chan- 
ges there  are  new  and  additional  require- 
ments as  conditions  upon  which  a  permit 
may  be  obtained  from  the  Comptroller. 
These  are  contained  in  section  9  in  the  act 
referred  to.  Section  10a  prohibits  the  coun- 
ty judge  from  granting  a  license  to  engage 
in  the  sale  of  intoxicating  liquors  in  any 
village,  town,  or  city  where  the  proposed 
place  of  business  is  within  300  feet  of  a 
church,  school,  or  other  educational  or  chari- 
table institution.  This  provision  is  material- 
ly different  from  the  former  law.  There 
are  also  other  changes  not  necessary  to  men- 
tion. Section  85  of  the  act  of  1909  con- 
tains this  provision:  "All  laws  and  parts 
of  laws  in  conflict  with  this  act  are  hereby 
expressly  rei>eBled.  Providing,  all  of  the 
provisions  relating  to  the  sale  of  Intoxicating 
liquors  contained  in  any  special  charter 
granted  by  the  Legislature  to  any  city  or 
town  shall  not  be  repealed  by  this  act,  but 
the  same  shall  be  cumulative  thereof.  Pro- 
vided that  as  soon  as  this  law  goes  into  ef- 
fect all  licenses  heretofore  issued  shall  Im- 
mediately cease  and  determine,  but  the  hold- 
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era  of  such  llcenaeei  shall  have  nntU  sixty 
days  after  this  act  takes  effect  In  which  to 
obtain  licenses  under  this  act,  said  licenses 
to  be  dated  as  of  the  date  this  act  takes 
effect,  and  the  tax  collector  shall  give  such 
licensee  credit  for  the  unearned  portion  of 
such  canceled  license  as  of  the  date  this  act 
takes  effect ;  and  provided,  during  said  sixty 
days  said  licensee  shall  have  the  right  to 
pursue  his  business  under  and  in  accordance 
with  the  canceled  license  and  the  laws  appli- 
cable to  the  same,  which  for  that  purpose 
are  hereby  kept  In  force  for  said  sixty 
days."  An  afflrmaoce  of  the  decision  of  the 
court  below  would  have  the  effect  of  com- 
pelling the  county  judge  to  grant  the  apx>ellee 
a  license  in  accordance  with  the  provisions 
of  the  Acts  of  1907,  now  repealed.  Under 
the  law  as  It  now  exists  such  a  license  would 
not  only  be  useless,  but  would  also  be  one 
which  the  county  judge  would  not  now  be 
authorized  to  grant. 

Upon  the  well-established  principle  that  a 
mandamus  will  not  be  granted  unless  the 
party  applying  therefor  shows  a  clear  legal 
right  to  the  relief  sought,  we  teel  it  our 
duty  to  reverse  and  dismiss  this  case,  and 
it  Is  accordingly  so  ordered.  It  Is  further 
ordered  that  the  appellee  pay  all  costs  of 
this  court  and  the  court  below. 


nOUSTON  &  T.  a  R.  CO.  T.  BARRON. 

<Court  of  Civil  Appeals  of  Texas.    Jan.  22, 
1910.) 

1.  APPEiX  AND  Ebsob  (I  1066*)— Revisw— 
Harmless  Erbob— Instbuctions— Applica- 
BiLmr  TO  Evidence. 

It  is  reversible  error  to  submit  in  a  charge 
an  issue  not  made  by  the  evidence,  unless  it  is 
clear  that  the  Jury  were  not  misled. 

IsSi.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4220;  Dec.  Dig.  g  1066.*] 
2  Cabbiebs    ({    230*)  —  Cabbiaoe    of    Livk 
Stock  — Action  fob  Delat  —  Tbial  —  In- 
stbuctions. 

A  carrier,  sued  for  delay  in  the  transporta- 
tion of  cattle,  is  entitled  to  a  charge  that  the 
jury  should  allow  nothing  for  loss  caused  by  an 
alleged  decline  in  the  market,  where  the  evi- 
dence shows  that  there  was  no  such  decline. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  23a*] 

Appeal  from  Limestone  County  Court;  W. 
A.  Keeling,  Judge. 

Action  by  W.  C.  Barron  against  the  Hous- 
ton &  Texas  Central  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Baker,  Botts,  Parker  &  Garwood  and  Wil- 
liams ft  Bradley,  for  appellant 

TALBOT,  J.  This  suit  was  brought  by  the 
appellee,  Barron,  against  the  appellant,  to  re- 
cover damages  alleged  to  have  been  sustained 
by  him  on  account  of  unreasonable  delays  In 
the  transportation  of  two  cars  of  cattle 
shipped  over  appellant's  line  of  road  from 


Thornton,  Tez.,  to  Ft  Worth,  Tex.  Plaintiff 
alleged  that  <m  July  13,  19<^  be  loaded  60 
head  of  beef  cattle  on  defendant's  can  at 
Thornton,  to  be  transported  to  Ft.  Wortb: 
that  the  cattle  were  loaded  at  4:30  p.  m.  oo 
that  day,  and  defendant  could  liave  trans- 
ported them  to  their  destination  within  12 
hours,  but  on  account  of  Its  negligence  they 
were  not  taken  out  of  Thornton  until  7:30  a. 
m.  on  July  14th,  and  they  did  not  arrive  at 
Ft  Worth  untU  1:40  a.  m.  July  15th;  that 
the  cattle  should  have  been  on  the  market  on 
July  14th,  but  were  not  on  the  market  until 
July  15th ;  that  the  market  declined  20  cmta 
per  100  pounds  in  the  meantime,  whereby  be 
lost  $100;  that  on  account  of  the  delay  In  the 
shipment  the  cattle  became  "drawn,  shrunk- 
en, and  reduced  in  weight,  and  greatly  dam- 
aged In  appearance,"  whereby  he  lost  $100; 
that  by  reason  of  said  delay  in  shipment  the 
cattle  lost  in  weight  6,000  pounds,  whereby  he 
lost  $380 — for  all  of  which  be  prayed  judg- 
ment A  Jury  trial  resulted  in  a  verdict  and 
Judgment  for  plaintiff  In  the  sum  of  $250,  and 
the  defendant  appealed. 

The  court  in  the  thirteenth  paragraph  of 
his  charge,  instructed  the  jury  as  follows: 
"If  you  find  from  the  testimony  that  the 
tranqiwrtatlon  of  plaintiff's  cattle  was  unduly 
and  unreasonably  delayed  by  defendant  In 
transporting  said  cattle,  and  you  further  find 
that  plaintiff  sustained  any  damages  on  ac- 
count of  such  delay,  by  reason  of  decline  In 
the  stock  market  at  Ft  Worth,  Tex.,  and  the 
deterioration  of  said  cattle,  if  any,  during  the 
time  between  which  they  did  arrive  at  mar- 
ket and  the  time  they  should  have  arrived, 
had  they  been  transported  with  ordinary  care 
and  diligence,  then  In  that  event  the  measure 
of  damages  would  be  the  difference  between 
the  market  price,  if  any,  of  said  cattle  when 
they  did  arrive  at  destination  in  Ft  Worth, 
Tex.,  on  said  day  and  date,  taking  into  consid- 
eration their  weight  condition,  and  appear- 
ance, and  the  market  price  of  said  cattle  when 
they  should  have  reached  their  destination, 
taking  into  consideration  the  weight  condi- 
tion, and  appearance  of  said  cattle,  had  they 
been  transported  within  a  reasonable  time,  if 
in  fact  there  was  any  difference." 

So  much  of  this  instruction  as  authorized 
the  jury,  in  the  event  they  found  that  plain- 
tiff sustained  any  damages  on  account  of  un- 
reasonable delay  in  the  transportation  of  his 
cattle  by  reason  of  a  decline  In  the  stock  mar- 
ket at  Ft  Worth,  Tex.,  during  the  time  be- 
tween which  they  did  arrive  there  and  the 
time  they  should  have  arrived  there,  had 
they  been  transported  with  ordinary  care  and 
diligence,  to  find  for  plaintiff  the  difference 
between  the  market  price  of  said  cattle  on 
the  day  they  arrived  at  Ft  Wortt  and  the 
market  price  of  said  cattle  when  they  should 
have  reached  there,  had  they  been  transport- 
ed within  a  reasonable  time,  is  assigned  as 
error,  and  we  think  the  assignment  Is  w^ 
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taken,  and  requires  a  reversal  of  the  judg- 
ment We  have  found  no  evidence  In  the  rec- 
ord that  authorized  the  giving  of  this  charge. 
It  not  only  falls  to  show  any  decline  in  the 
market  price  of  such  cattle  as  shipped  by  the 
plalntlfF,  but  affirmatively  shows  there  was 
no  such  decline  during  the  time  referred  to 
In  the  cliarge. 

The  evidence  tends  to  show  that  the  cattle 
should  have  arrived  at  destination  on  July 
14,  1908,  had  they  been  transported  within  a 
reasonable  time,  but  that  they  did  not  ar- 
rive until  July  IS,  1908;  and  the  only  evi- 
dence Introduced  touching  the  market  price 
of  cattle,  such  as  were  owned  and  shipped  by 
appellee,  was  the  market  report  thereof  on 
said  days,  respectively,  taken  from  the  Et. 
Worth  Dally  Live  Stock  Reporter.  These  re- 
ports show  that  the  market  price  of  such  cat- 
tle was  precisely  the  same  on  both  of  said 
days.  It  has  often  been  held,  by  this  and 
other  appellate  courts  of.  this  state,  that  It  is 
reversible  error  to  submit  in  a  charge  to  the 
jury  an  Issue  not  made  by  the  evidence,  un- 
less It  Is  clear  that  the  jury  were  not  misled 
thereby.  Andrews  v.  Sndthwlck,  20  Tex.  Ill ; 
Railway  v.  Gilmore,  62  Tex.  391 ;  Railway  v. 
Hlghtower,  12  Tex.  Civ.  Aw».  41,  83  S.  W. 
641;  Wood  V.  Cotton  Product  Co.,  88  S.  W. 
496.  As  has  been  seoi,  plaintiff  itemized  his 
damages,  and  claimed  to  have  suffered  a  loss 
of  20  cents  per  100  pounds  by  reason  of  a  de- 
cline in  the  market  The  jury  returned  a 
general  verdict  for  $2S0  in  plaintiff's  favor, 
and  there  is  nothing  in  the  record  showing 
that  none  of  this  amount  was  awarded  on 
account  of  a  supposed  decline  In  the  market 
price  of  the  cattle.  It  does  not,  therefore, 
appear  that  appellant  was  not  injured  by  the 
charge  In  question. 

Appellant  requested  the  court  to  charge 
the  jury,  In  effect,  that  In  determining  the 
amount  of  their  verdict  they  slMuld  not  al- 
low any  sum  on  account  of  any  loss  or  dam- 
age caused  by  the  alleged  decline  in  the  mar- 
ket at  Ft  Worth,  and  we  think  this  charge 
should  have  been  given  instead  of  the  one 
complained  of  by  appellant 

Upon  all  other  questions  raised  we  rule 
against  appellant 

For  the  error  Indicated,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause  re- 
manded. 


SEILARI  V.  SBaC^RI. 

(Court  of  dvll  Appeals  of  Texas.     Nov.  13, 

1900.    On  Motion  for  Rehearing,  Feb.  6, 

1910.) 

1.  Dbbim   (I    168*)— Bbkaoh   or   GoRDinoir 

SUBSXQUXNT— CaNCIXLATIOH. 

Where  the  agreement  of  a  son  to  care  for 
and  support  his  father  during  life  in  payment 
for  land  conveyed  to  him  was  made  in  good 
faith,  the  deed  will  not  be  set  aside  becanse 
the   son   snbsequMitly  changed   bis   mind    and 


failed  or  refused  to  perform  such  agreement; 
such  conduct  not  amounting  to  legal  fraud. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  »  527;   Dec.  Dig.  I  16a*] 

2.  EvinxNCT  a  420*)— Paboi,  Bvidenob— Ik- 
poKTiNo  ConniTion  Into  Absoi,utx  Dxkd. 

In  absence  of  fraud  or  mistake,  parol  evi- 
dence Is  not  admissible  to  show  that  a  deed 
absolute  on  its  face  was  made  in  reliance  on 
a  condition  precedent 

[Ed.  Note.— For  other  cases,  see  Eividence, 
Cent  Dig.  I  1929;    Dec.  Dig.  |  420.*] 

On  Motion  for  Rehearing. 

3.  Debos  (§  211*)— Vauditt— Fbaud— Stjm- 

CIKNCT  OF  BVIDKKOE. 

To  justify  cancellatiwi  of  a  deed,  the  charge 
of  fraud  in  procuring  its  execution  must  be 
proved  by  clear  and  satisfactory  evidence,  such 
as  will  preponderate  orer  presumptions  or  evi- 
dence on  the  other  side. 

[E3d.  Note.— For  other  cases,  «ee  Deeds,  Cent 
Dig.  I  645;    Dec  Dig.  i  211.*] 

4.  Deeds  (i  211*)— Vauditt— Pbaud— Sum- 
ciENCY  or  Evidence. 

Evidence  held  insufficient  to  support  a  find- 
ing that  a  deed  from  a  father  to  bis  son  was 
procured  by  the  fraud  of  the  son. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  &1C;    Dec.  Dig.  I  2U.*] 

Appeal  from  District  Court,  Dallas  Oonn- 
ty;   E.  B.  Muse,  Judge. 

Action  by  Emanuel  Selari  against  Ant<mlo 
SelarL  Plaintiff  had  judgment,  and  defend- 
ant appeals.    Reversed. 

Read  &  Lowrance,  for  appellant  A.  B. 
Flrmln,  for  appellee. 

TALBOT,  J.  This  action  was  brought  hy 
the  appellee  against  appellant  to  recover  the 
several  lots  or  parcels  of  land  described  in 
his  petition,  and  to  cancel  the  deeds  under 
which  the  appellant  claimed.  It  was  alleg- 
ed, in  snbetance,  as  recited  In  appellee's 
brief:  That  plaintiff  and  defendant  resided 
in  Dallas  county,  Tex.  That  they  are  fa- 
ther and  son.  That  plaintiff  Is  married,  his 
wife  living  in  Italy,  the  mother  of  defend- 
ant, and  never  a  resident  of  the  United 
States.  For  many  years  plalntlir  lived  apart 
from  his  family.  In  1907  plaintiff  sent  for 
his  family,  for  whom  he  had  always  provid- 
ed, and  found  defendant  was  In  Chill.  That, 
yearning  for  his  son,  he  sent  defendant 
means  to  come  to  Texas.  He  came.  He 
avowed  great  filial  affection  for  plaintiff, 
who  bad  a  large  sum  in  bank,  personal  and 
real  estate,  and  in  every  way  sought  to  per- 
suade plaintiff  that  he  was  a  true,  dutiful, 
and  faithful  son,  whose  love  for  plaintiff 
was  earnest  and  disinterested.  That  plain- 
tiff, at  the  various  times  hereinafter  refer- 
red to,  was  persuaded  and  fully  believed 
that  such  was  In  truth  the  fact  That  so  be- 
lieving, and  fully  trusting  In  defendant  as 
his  son,  and  desiring  to  so  arrange  his  af- 
fairs as  to  tie  beneficial  to  both  himself  and 
his  child,  discussed  with  defendant  the  l>est 
way  of  so  doing,  and  plaintiff  being  ignorant 
of  legal  affairs  and  wholly  Inexperienced  in 
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sndi  matters,  although  by  hard  labor  and 
economy  he  bad  accumulated  a  modest  com- 
petency, was  Instructed,  guided,  and  persuad- 
ed by  bis  son  to  agree  that.  In  consideration 
of  the  solemn  promise,  contract,  and  agree- 
ment of  his  said  son  that  defendant  would 
support  him  during  his  life,  and  that  plain- 
tiff should  have  and  retain  control  and  su- 
premacy in  the  conduct  of  all  business  rela- 
tive thereto  and  remain  as  he  then  was,  the 
head  of  the  family,  plaintiff  would  convey 
to  defendant  his  real  estate.  That  this  was 
done  by  plaintiff  In  full  trust  and  confidence 
that  his  son  was  acting,  and  would  continue 
to  act,  toward  him  honestly,  truthfully,  loy- 
ally, and  In  good  faith,  and  in  the  belief  that 
defendant  would  In  all  things  comply  with 
his  agreement,  which  was  as  hereinbefore  al- 
leged, and  was  the  sole  consideration  for  the 
making  of  the  contract  and  deeds.  Plaintiff 
then  alleged  the  payment  of  money  to  de- 
fendant, and  that,  as  soon  as  his  said  prop- 
erty was  in  defeiidant's  possession  vested, 
he  bc^n  a  continued  series  of  studied  In- 
sults and  humiliations,  rejecting  end  discard- 
ing and  denying  and  refusing  to  fulfill  the 
terms  and  conditions  of  his  said  contract, 
claiming  and  demanding  all  the  rights  and 
privileges  and  prerogatives  of  actual  and 
complete  ownership  of  said  lands  and  prop- 
erty, and  denying  plaintiff's  right  to  shelter, 
protection,  care,  comfort,  support,  or  benefit 
therefrom,  and  threatening  to  sell  same  and 
dispose  thereof  as  to  blm  might  seem  fit  and 
to  apply  the  proceeds  to  his  own  use  regard- 
less of  plaintiff's  rights,  and  defendant  is 
still  doing  so  in  all  things,  and  plaintiff  has 
reason  to  believe,  and  so  alleges,  that  defend- 
ant did  not  originally,  does  not  now,  and 
never  did,  Intend  to  keep  and  perform  the 
terms  and  conditions  of  the  contract  or 
agreement  so  forming  the  considerations  for 
such  conveyances  and  delivery  to  him  of 
plaintiff's  said  estate,  but,  on  the  contrary, 
defendant  did  falsely,  fraudulently,  wickedly, 
and  maliciously,  for  his  own  wrongful  gain 
and  profit,  seek  and  Intend  by  chicanery  and 
device  to  secure  from  plaintiff  his  property, 
both  real  and  personal,  and  including  the 
cash  that  plaintiff  had  in  bank,  and  apply 
the  same  to  his  own  use  and  ben^t,  and  then 
wholly  and  absolutely  to  abandon  and  dis- 
card the  plaintiff  and  every  obligation,  duty, 
and  demand  on  plaintiff's  behalf  created  by 
such  contract  or  agreement  (Here  follows 
a  description  of  the  property.)  Plaintiff 
prayed  for  cancellation  of  the  deeds,  that  he 
be  fully  find  completely  reinstated  In  the 
possession  and  enjoyment  of  his  estate  and 
title  hereto  reinvested  in  him,  for  temporary 
injunction,  and  other  relief.  Defendant  an- 
swered by  general  and  special  exceptions  to 
plaintifTs  petition,  a  general  denial,  and  spe- 
cially that  at  the  time  of  the  execution  of 
said  deeds  or  prior  thereto  he  made  no  prom- 
ise or  agreement  to  support  and  care  for 
said  plaintiff,  or  used  any  deception,  device, 
schemes,  or  false  representations  of  any  kind 


whatever  to  Induce  said  plaintiff  to  execnt* 
said  deeds;  that  said  plaintiff  fteely,  willing- 
ly, and  voluntarily  made  and  executed  said 
deeds  for  a  valid  con^rideratlon,  and  plain- 
tiff executed  and  delivered  said  deeds  of  his 
own  free  will  and  accord;  that  at  the  time 
of  the  execution  and  delivery  of  said  deeds 
they  were  read  over  to  plaintiff  by  the  con- 
veyancer, whom  plaintiff  bad  employed  to 
prepare  the  deeds,  and  after  same  were  folly 
read  over  to  plaintiff,  who  fully  understood 
same,  he  executed  and  acknowledged  same; 
that  while  defendant  denies  that  he  ever 
made  any  promise  to  support  and  care  for 
defendant  and  is  under  no  legal  obligation 
to  do  so,  yet,  on  account  of  bis  filial  duty  and 
moral  obligations  to  his  parent,  said  defend- 
ant has  always  been  willing  for  said  plaintiff 
to  live  with  him  and  to  occupy  said  iMvmises 
and  to  furnish  plaintiff  board;  that  said  de- 
fendant has  never  ordered  plaintiff  off  of 
said  premises,  but  «ald  plaintiff  has  rolnn- 
tarlly  absented  himself  from  the  home  and 
board  of  defendant;  tbat  defendant  has  al- 
ways been  willing,  and  is  now  willing,  for 
plaintiff  to  Uve  with  blm,  but  plaintiff  will 
not  do  so,  and  defendant  has  i«ovlded  for 
said  plaintiff.  The  case  was  tried  before  the 
court  and  a  Jury  and  resulted  in  a  verdict 
and  judgment  In  favor  of  appellee  for  the 
land  In  controversy  and  cancellation  of  ap- 
pellant's deeds  to  the  same.  From  this  judg- 
ment appellant  appealed. 

Upon  the  conclusion  of  the  evidence  in  the 
trial  court,  the  defendant  requested  the  court 
to  charge  the  jury  peremptorily  to  return  a 
verdict  in  his  favor  for  the  land  described  In 
plalntlfTs  petition.  This  charge  was  refused, 
and  its  refusal  is  made  the  basis  of  appel- 
lant's first  assignment  of  error.  The  conten- 
tion Is  that  the  charge  should  have  been  giv- 
en, because  there  was  no  evidence  of  fraud 
which  entitled  the  plaintiff  to  a  cancellation 
of  the  deeds  conveying  said  land  to  the  de- 
fendant; that  the  evidence  failed  to  show 
any  fraud  in  the  execution  of  said  deeds,  or 
that  the  plaintiff  by  mistake,  accident,  or 
fraud  omitted  any  provision  or  stipulation  of 
defeasance  from  said  deeds;  that  unless  by 
fraud  of  the  defendant  the  plaintiff  was  In- 
duced to  omit  something  from  the  deeds 
which,  but  for  such  fraud,  would  have  been 
inserted  therein,  defendant  Is  bound  by  them 
and  held  to  have  intended  to  do  just  what 
the  deeds  declare.  The  deeds  sought  to  be 
canceled  were  absolute  and  unconditional 
warranty  deeds  in  form,  and  It  is  well  set- 
tled that  In  the  absence  of  fraud,  accident, 
or  mistake  parol  evidence  is  inadmissible  to 
convert  the  estate  so  created  by  such  deeds 
into  those  resting  upon  and  dependent  on 
conditions;  tbat  ordinarily  a  promise  to  per- 
form some  act  in  the  future,  although  made 
by  one  party  as  a  reiH%sentatlon  to  Induce 
the  other  to  enter  into  a  contract,  will  not 
amount  to  fraud  in  legal  acceptation,  though 
subsequently  the  promise  Is,  without  excuse, 
broken  and  nonfulfiUed.    To  this  latter  role. 
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however,  tbere  Is  a  well-foonded  exception 
distinctly  recognized  and  annoanced  by  the 
Supreme  Court  of  this  state.  The  exception 
is  clearly  stated  In  the  case  of  Railway  Go. 
T.  Titterlngton,  84  Tex.  218,  19  S.  W.  472,  31 
Am.  St.  Rep.  39.  In  that  case  the  frand  al- 
leged was  the  failure  of  the  railway  company 
to  fulfill  a  promise  to  build  and  maintain  a 
-station  on  the  land  granted.  It  was  contend- 
ed, that  the  claim  of  fraudulent  representa- 
tions did  not  amount  to  a  fraud  In  legal  con- 
templation, but  only  to  false  promises  to  do 
something  in  the  future,  for  the  nonperform- 
ance of  which  an  action  for  damages  might 
He  or  for  specific  performance,  but  would  not 
glTe  any  legal  ground  for  the  rescission  of 
the  contract  The  court,  however,  said:  "If 
the  railway  company,  at  the  time  It  ntade 
the  representations  and  promises  before  men- 
tioned to  the  plaintiffs,  did  so  with  the  de- 
sign of  cheating  and  deceiving  the  plaintiffs, 
and  had  no  intention  at  the  time  of  perform- 
ing the  promises,  but  used  them  merely  as 
false  pretenses  to  induce  the  plaintiffs  to  ex- 
ecute the  deed,  and  if  its  conduct  did  have 
that  effect,  then  we  think  that  such  acts  and 
declarations,  coupled  with  its  subsequent 
utter  failure  and  refusal  to  perform  the 
promises  or  assurances,  would  amount  to 
such  actual  fraud  as  would  authorize  the 
plaintiffs  to  have  the  contract  rescinded  and 
the  land  restored  to  'them.  But,  upon  the 
other  band,  if  the  promises  or  representations 
were  made  in  good  faith  at  the  time  of  the 
contract,  and  the  defendant  subsequently 
changed  its  mind  and  failed  or  refused  to 
perform  the  promises,  then  such  conduct  of 
the  company,  originally  or  subsequently, 
would  not  constitute  such  fraud  in  legal  ac- 
ceptation as  would  Justify  the  rescission  of 
the  contract  or  the  cancellation  of  the  deed. 
Henderson  v.  Railway,  17  Tex.  500,  67  Am. 
Dec.  675;  Dowd  v.  Tucker,  41  Conn.  203; 
Wilson  V.  Eggleston,  27  Mich.  257;  Gross  v. 
McKee,  53  Miss.  536;  2  Scott,  588." 

Whether  the  evidence  In  this  case  was  suf- 
ficient to  warrant  the  conclusion  that  appel- 
lant promised  and  agreed  with  appellee  that 
if  he  would  deed  him  the  land  in  controversy 
appellant  would  support  appellee  during  the 
remainder  of  his  lifetime  and  allow  him  to 
retain  control  and  supremacy  in  the  conduct 
of  all  business  relating  to  said  lands  and  re- 
main the  head  of  the  family,  and  whether 
such  promise,  if  made,  was  fraudulently 
made  with  the  intention  and  purpose  at  the 
time  not  to  keep  it  and  with  the  intention 
of  influencing  and  inducing  appellee  to  make 
said  deeds,  and  that  he  was  so  induced  to 
make  them,  is  to  the  mind  of  this  court  a 
matter  of  considerable  doubt.  And  yet,  while 
not  as  satisfactory  as  it  might  have  been,  it 
was,  probably,  of  such  a  character  that  the 
court  was  not  authorized  to  withdraw  the  is- 
sues from  the  Jury.  The  case,  we  think,  must 
be  reversed  and  remanded  for  errors  assign- 
ed  in  the  court's  charge,  and  while  it  is  the 
mie  of  appellate  courts  ordinarily,  when  re- 


versing a  case  upon  some  error  of  law,  not 
to  express  any  opinion  concerning  the  facts 
or  effect  of  the  evidence,  we  have  thought  it 
proper,  in  view  of  the  unsatisfactory  state  of 
the  evidence  in  this  case,  and  another  trial 
thereof,  to  say  as  much  as  we  have  in  the 
foregoing  remarks. 

The  court  instructed  the  Jury,  at  the  re- 
quest of  the  appellee,  as  follows:  "You  are 
instructed  to  return  a  verdict  for  the  defend- 
ant for  the  land  Involved  in  this  suit,  unless 
you  find  and  believe  from  the  evidence  that 
defendant,  by  false  and  fraudulent  r^resen- 
tatlons  and  promises  made  for  the  purpose 
of  cheating  and  defrauding  the  plaintiff,  in- 
duced and  persuaded  plaintiff  to  omit  from 
said  deeds,  described  in  plaintiff's  petition, 
any  provisions  or  stipulation  that  defendant 
should  support  and  care  for  said  plaintiff, 
suitable  to  his  position  in  life,  during  the 
remainder  of  his  natural  life,  and  that  said 
land  described  In  said  deeds  should  revert 
to  plaintiff  on  failure  of  defendant  to  comply 
with  said  promisee  and  representations ;  and 
that  at  the  time  of  making  said  promises  and 
representations,  if  any,  said  defendant  made 
same  for  the  purpose  of  cheating  plaintiff, 
and  said  defendant  had  no  intention  of  com- 
plying with  said  promises  and  repreeoita- 
tlons.  If  any  were  made,  at  the  time  of  said 
transaction." 

It  will  be  observed  that  by  the  foregoing 
charge  the  Jury  were  instructed  to  return  a 
verdict  for  the  defendant,  appellant  here, 
unless  they  believe  he  by  false  and  fraudulent 
representations  and  promises  Induced  plain- 
tiff to  omit  from  said  deeds  provisions  or 
stipulations  that  defendant  should  support 
and  care  for  plaintiff  during  the  remainder 
of  his  natural  life,  and  that  the  lands  de- 
scribed in  said  deeds  should  revert  to  plain- 
tiff on  failure  of  defendant  to  comply  with 
said  promises  and  r^resentatlons.  There 
were  neither  allegations  nor  proof  that  the 
appellant  made  any  character  of  representa- 
tion or  promise  to,  or  whereby,  appellee  was 
Induced  to  omit '  from  said  deeds  any  pro- 
vision or  stipulation  whatsoever,  neither  was 
there  any  allegation  or  proof  whatever  that 
the  lands  should  in  any  event  revert  to  ap- 
pellee. The  allegations  at«,  in  substance, 
that  appellee  was  persuaded  by  the  represen- 
tations of  his  son  to  agree  that,  In  considera- 
tion of  the  solemn  promise,  contract,  and 
agreement  of  his  said  son,  he  (the  sou) 
would  support,  feed,  clothe,  and  supply  appel- 
lee with  necessaries  during  appellee's  natural 
life,  and  that  appellee  should  have  and  retain 
control  and  supremacy  in  the  conduct  of  all 
business  relative  thereto,  and  should  remain, 
as  he  then  was,  the  head  of  the  family ;  that 
In  fulfillment  of  such  agreement  appellee  did 
by  his  several  deeds  convey  to  appellant  all 
of  his  real  estate;  that  appellant  never  in- 
tended to  keep  and  perform  the  terms  and 
conditions  of  said  contract  or  agreement,  but, 
on  the  contrary,  did  falsely,  fraudulently^ 
and  tor  his  own  gain,  intend  b^  (^canery, 
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etc,  to  Becnre  from  appellee  bis  said  lands 
and  did  so  se<nire  It  This  was  the  case  made 
by  the  appellee's  pleadings,  and  the  only  one. 
In  the  most  favorable  view  of  the  evidence, 
npcm  which  he  conld  hope  to  recover.  The 
charge  therefore  submitted  the  two  Issues,  as 
above  Indicated,  to  the  Jury,  neither  of  which 
was  raised  by  the  pleadings  or  evidence,  and 
they  were  directed  to  return  a  verdict  In 
favor  of  the  appellee,  unless  both  of  said  Is- 
sues were  established  by  the  evidence,  and 
for  these  errors  the  Judgment  must  be  re- 
versed. It  is  well  settled  that  when  an  Is- 
sue has  been  submitted  to  the  Jury  not  raised 
by  the  pleadings  or  evidence,  and  It  cannot  be 
definitely  said  that  the  Jury  was  not  misled 
thereby,  and  the  party  cast  in  the  suit  was 
not  Injured,  the  error  is  of  such  a  character 
as  requires  a  reversal  of  the  case.  Wood  v. 
Texas  Cotton  Product  Co.,  88  8.  W.  496; 
Railway  Co.  v.  Gllmore,  62  Tex.  391;  Rail- 
way Co.  V.  Wlsenor,  66  Tex.  674,  2  S.  W.  067 ; 
Railway  Ca  v.  McCoy,  90  Tex.  264,  38  8.  W. 
36;  Railway  Co.  v.  Rowland,  90  Tex.  365,  38 
S.  W.  756;  Andrews  v.  Smitbwlck,  20  Tex. 
111. 

This  is  the  attitude  in  which  we  find  the 
present  case*  and,  for  the  error  In  submit- 
ting the  issues  referred  to,  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

On  Motion  for  Rehearing. 

We  erred  in  reversing  this  case,  because  of 
the  giving  of  the  special  charge  set  out  in 
our  original  opinion.  In  some  unaccountable 
way  the  writer  misapprehended  appellant's 
assignment  of  error  In  connection  with  which 
said  charge  is  quoted  In  the  brief.  He  was 
laboring  under  the  Impression,  at  the  time 
the  opinion  was  written,  that  the  charge  was 
given  at  the  Instance  of  appellee  and  was 
made  the  basis  of  said  assignment  of  error. 
The  fact  is  the  charge  In  question  was  given 
at  the  request  of  appellant,  and  the  assign- 
ment complains,  In  effect,  that  the  verdict 
of  the  Jury  is  contrary  to  the  law,  as  ex- 
pressed in  said  charge,  and  the  evidence,  be- 
cause there  is  no  evidence  to  show  that  ap- 
pellant induced  plaintiff  to  omit  any  term, 
provision,  or  stipulation  from  the  deeds 
sought  to  be  canceled,  or  a  breach  of  the  al- 
leged promise  to  support  and  care  for  plain- 
tiff, or  that  defendant  bad  no  intention  at 
the  time  he  made  such  promise,  If  he  made 
It,  to  comply  with  the  same.  However,  not- 
withstanding we  erred  in  reversing  the  case 
on  the  ground  stated  in  the  original  opinion, 
we  are  of  opinion  it  should  stand  reversed 
and  remanded  for  another  and  different  rea- 
son. In  the  opinion  heretofore  delivered,  we 
expressed  grave  doubts  as  to  the  sufficiency 
of  the  evidence  to  support  the  verdict  in  fav- 
or of  appellee;  but,  believing  at  that  time 
that  the  case  ought  to  be  reversed  for  the 
supposed  error  of  the  trial  court  In  giving  the 
special  charge  referred  to,  we  did  not  defi- 


nitely pass  upon  the  question.    It  now  be- 
comes necessary  to  do  so. 

The  testimony  of  the  am>eUee  alone  is  re- 
lied on  to  sustain  the  verdict  He  testified. 
In  substance,  that  his  son,  the  appellant; 
wrote  him  that  he  was  at  Valparaiso,  Chill ; 
that  in  answer  to  tliat  letter  he  wrote  his 
son  to  come  to  Dallas;  that  his  son  replied 
that  he  had  no  money;  that  being  desirous 
ct  having  bis  son  with  him  he  sent  him 
a  ticket  and  money  for  his  transportatioa 
and  expenses  from  Valparaiso  to  Dallas; 
that  when  his  son  got  to  Dallas  he  lived  with 
him  (appellee);  that  before  he  transferred 
the  property  involved  in  this  sqit  his  son 
was  loving  and  affecti(Miate  toward  blm; 
that  his  son  wanted  to  get  married ;  and  that 
he  told  him  he  (appellee)  would  help  him  all 
be  could.  He  further  testified:  "After  the 
defendant  was  married,  he  says  to  me:  'Pa- 
pa,' he  says,  'Mama  is  afraid  to  oome  over, 
and  I  came  up  to  keep  you  company,  and  I 
am  going  to  live  with  you  as  long  as  yon 
live  and  I  live,'  and  he  says,  'Why  not  trans- 
fer this  property  to  me?  You  have  got  some 
property,'  he  says.  'You  are  liable  to  die 
suddenly.'  I  says.  Ton  will  get  the  prop- 
erty anyhow.'  But  he  kept  on  worrying  me 
every  day  about  the  property,  and  so  if  he 
wouldn't  worry  me  I  wanted  to  transfer  the 
property  to  him  in  good  faith  and  good  hon- 
esty and  with  the  condition  that  I  be  in 
possession  as  long  as  I  lived  of  the  proper- 
ty, and  that  was  the  way  ttiat  I  owned  the 
property,  so  long  as  I  lived,  because  he  ex- 
plained,  he  says,  'Pajm,  you  will  be  boss  of 
the  property  Just  the  same  so  long  as  yoa 
live,'  and  my  idea  was  that  I  own  the  prop- 
erty as  long  as  I  lived,  and  ttien  the  under- 
standing I  had  with  him  was  that  after  I 
would  die  that  he  would  divide  the  property 
with  the  sisters  and  mother  if  she  lived.  I 
never  sold  the  property  to  htm,  and  I  didn't 
give  it  to  him.  I  Just  made  the  transaction 
that  way.  The  defoiidant  made  me  the 
promise  that  after  I  couldn't  work  and  wa» 
not  able  to  work  tliat  he  would  take  care  of 
me  and  live  with  me.  I  talked  the  matter 
over  wltti  him  frequoitly.  He  asked  me  tO' 
transfer  the  prop^ty  to  him  nearly  every 
morning.  At  that  time  he  and  his  wife  wa» 
living  in  the  front  of  the  house.  I  have  got  a 
little  room  separated  from  the  house.  When 
Antonio  came  here  he  could  not  speak  Eng- 
lish at  all.  I  made  arrangements  for  him  bo 
that  he  could  learn  English  and  learn  a 
trade.  He  did  not  hare  any  money  of  bi» 
own  when  he  came  to  Texas  that  I  know  of. 
He  Is  now  earning  $10  a  week,  that  is  what 
I  learn.  After  the  property  was  transferred,. 
I  took  Blck  last  year  in  April,  and  I  laid 
about  three  weeks  up  there  with  the  grippe. 
Then  I  went  to  Galveston,  and  I  stayed  down 
there  three  weeks  with  some  friends  of  mine- 
who  were  raised  as  boys  together.  I  started 
from  there  on  Monday  and  I  arrived  here  on 
the  4th  of  Jun&    When  I  arrived  here  fronx 
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Qalvesfani.  I  was  Btandlog  rlgbt  by  tbe  barn, 
and  be  came  ont  of  the  kitchen  door.  He 
never  bad  apoken  to  me,  and  he  aaid  tae'was 
going  to  ran  my  own  houae,  that  he  was  not 
going  to  be  bossed  by  m&  From  that  time 
on  he  did  not  treat  me  with  the  same  kind- 
ness and  love  and  affection  that  he  had  be- 
fore. It  was  hot,  and  I  lay  up  for  a  few 
days.  I  was  complaining  with  n^  stomach, 
and  the  boy  says  to  me,  'It  is  no  wonder  that 
you  have  pain  in  the  stomach  becanse  you 
chunk  your  stomach  full  like  a  horse.'  Then 
after  that  some  few  days  after  he  was  pass- 
ing about  as  far  as  from  here  to  that  chair, 
and  he  says,  'God  damn  son  of  a  bitch.'  His 
wife  was  standing  in  the  kitchen  with  the 
door  open,  so  I  went  to  the  stable  to  see  if 
the  horse  was  done  eating,  and  then  she 
called  me  to  breakfast.  I  went  in  and  drank 
a  little  coffee,  and  she  says,  'Why  don't  you 
eaty  She  says:  'Why  don't  you  eat  them 
eggs?"  I  says,  'I  don't  feel  like  eating  much,' 
the  way  I  seen  things  going  oa.  1  says, 
'What  is  the  matter  with  that  boy,  did  you 
all  have  a  quarrel?'  She  says,  'No,'  she 
didn't  have  a  quarrel.  I  says,  'Didn't  you 
hear  what  he  said?'  She  says,  'Yea,  but  he 
didn't  think  anything  of  It'  She  said  she 
didn't  think  tbe  boy  knew  the  meaning  of 
the  word,  so  I  let  that  go.  Some  days  after 
tbat.  It  was  on  a  Saturday  morning,  he  was 
leaving  the  house  going  to  work,  and  be  said 
some  of  these  days  be  was  going  to  get  a 
club  and  make  me  Jump  around  tbe  yard  and 
then  beat  me  until  I  could  dream.  I  told 
him  then  that  I  bad  just  about  enough  of  him. 
Then  Sunday  morning — It  was  on  Sunday 
morning  they  called  me  in  to  breakfast — I 
wanted  to  come  to  town,  but  anyhow  I  asked 
them  this  question:  I  says,  'Antonio,  look 
here,  you  are  going  too  far  with  me.'  I  says, 
'Are  you  living  wlth'me,  or  am  I  living  with 
you  7"  And  he  said  certainly  I  was  living 
with  him,  tbat  I  had  nothing  to  do  there  any 
more.  I  says,  'Is  that  the  agreement  I  made 
with  you?'  I  says:  'You  promised  to  take 
care  of  me.  Now  you  are  cursing  me  and 
hurting  my  feelings  and  telling  me  that  I 
chunk  my  stomadi  full  like  a  hog.'  After 
that  he  built  a  fence  from  the  south  part  of 
the  bam  to  the  rear  part  of  the  bouse  and 
built  a  gate  there,  and  I  says,  'Why  don't 
you  go  to  tbe  proper  line?'  Now  I  have  to 
open  two  gates  to  get  in  with  n^  horse  and 
wagon.  Then  be  got  to  tying  the  dog  right 
there  next  to  the  fence  in  front  of  my  room. 
When  I  expect  to  get  a  little  rest  the  dog 
.  wakes  me  up.  Then  finally  he  moved  the 
dog  away  from  there,  and  he  dug  a  place 
there  to  throw  all  the  dish  water.  It  has  got 
no  outlet,  and  the  dirt  Just  smells  sour,  and 
I  have  got  to  pot  up  with  that  or  go  and 
sleep  In  die  bam.  In  the  morning  I  told 
them  about  tbat,  and  he  says,  'Now  yon  have 
started  another  radcet'  I  says,  'I  asked  you 
politely  not  to  tie  the  dog  there,'  and  their 
reply  was  that  I  was  always  trying  to  pick 
a  qnarrCL    Some  days  after  he  came  and 


knocked  at  tbe  door  and  asked  me  if  I  waa 
hungry.  I  told  him  I  was  not  quite  hungry. 
Some  few  nights  after  that  he  asked  me  If  I 
had  supper,  and  I  told  him,  'Yes,'  I  had  some- 
kind  of  supper.  I  have  been  eating  alwajra 
down  town.  After  I  transferred  the  prop- 
erty, and  after  I  had  that  conversation  with 
Antonio  on  my  return  from  Galveston,  I  glve- 
my  laundry  to  the  laundryman.  After  I  had 
that  conversation  with  Antonio  he  never  pro- 
vided me  with  my  dothes,  not  a  stitch.  He- 
toro  the  sign  off  of  my  house,  my  name  off  of 
the  house.  He  claims  that  I  ain't  got  noth- 
ing to  do  with  anything  there  any  more.  I 
can  read  all  right,  but  I  can  write  very  little. 
I  signed  all  those  papers  (meaning  deeds  that 
were  presented  to  the  witness).  At  the  tlmo 
I  signed  those  deeds  Mr.  Julian  and  the  de- 
fendant and  myself  were  present,  and  there- 
was  another  young  man  In  the  office;  I 
knew  who  he  waa  Mr.  Julian  read  those 
deeds  over,  but  I  never  paid  much  attention ; 
I  thought  It  was  all  well  and  good;  I  went 
in  good  faith.  He  read  the  deeds  to  me.  I 
did  not  tell  Mr.  Julian  that  I  wanted  to  deed 
tbe  property  to  Antonio.  My  boy  had  tbe 
understanding  that  I  was  going  to  transfer 
the  property  to  him.  I  wanted  to  transfer 
the  property  to  my  son.  I  told  Mr.  Julian  that 
I  wanted  to  transfer  the  property  to  my  son. 
I  did  not  ask  Mr.  Julian  to  make  any  change- 
in  those  deeds  when  be  read  them  to  me. 
I  did  not  ask  him  to  make  any  changes  in 
the  deeds  because  I  nev»  paid  much  atten- 
tion when  he  read  them.  I  did  not  ask  him 
to  make  any  changea  I  did  not  ask  him  to- 
put  any  other  conditi<H>s  in  there  tbat  Is  not 
in  there.  I  had  bad  business  transactlona 
before  fb&t  In  regard  to  buying  property.  I 
knew  what  a  deed  was.  After  those  deeds 
had  been  signed,  I  brought  them  down  here  to 
the  courthouse  and  filed  them  for  record." 

The  testimony  of  appellee,  as  to  the  im- 
proper or  abusive  treatment  of  him  by  the- 
appellant,  is  contradicted  by  the  testimony 
of  both  the  appellant  and  appellant's  wife. 
They  also  testify  that  they  have  never  re- 
fused to  allow  appellee  to  live  and  board 
with  them ;  that  appellee  Is  still  living  In 
the  room  at  their  house  that  he  occupied  be- 
foro  he  became  dissatisfied  with  the  treat- 
ment he  was  receiving  at  their  hands;  and 
that  they  are  still  willing  for  him  to  board 
with  them.  Appellant  further  testified  tbat 
bis  father  promised  whUe  he  (aiH>ellant)  was 
in  South  America  to  donate  his  proi>erty  to 
him  as  he  was  by  himself,  and  also  made 
such  promise  to  him  after  he  came  to  Texas- 
and  before  bis  marriage.  There  is  also  testi- 
mony glvKi  by  other  witnesses,  as  well  as 
by  appellant  and  his  wife,  to  the  effect  that 
the  appellee  drank  intoxicating  liquors  to  ex- 
cess and  was  very  quarrelsome  and  at  times- 
abusive  towards  appellant;  that  he  did  a- 
great  deal  of  cursing  at  the  home  of  himself 
and  appellant,  and  "had  made  a  disturbance- 
in  tbe  community  in  which  be  lives  several 
tlmea"    After  a  more  careful  couslderation- 


Digitized  by  VjOOQIC 


1002 


124  SOUTHWESTERN  REPORTER. 


CTex. 


of  all  the  testlmotiy  In  the  case  than  was 
given  It  before  the  original  opinion  was  writ- 
ten, we  have  reached  the  conclusion  that  the 
Judgment  of  the  court  below  should  not  be 
allowed  to  stand.  Indeed,  we  would  be  un- 
willing to  sanction  the  verdict  of  the  jury, 
«ven  though  there  was  no  testimony  In  re- 
buttal of, .  or  contradicting,  appellee's  testi- 
mony. It  Is  well  established  that  the  charge 
of  fraud  must  be  proved  by  clear  and  satis- 
factory evidence,  such  as  will  preponderate 
over  presumption  or  evidence  on  the  other 
side.  Bigelow  on  Praiid,  p.  142.  It  cannot 
be  sustained  by  strained  Inference,  suspicious 
■circumstances,  or  mere  conjecture.  Cyc.  vol. 
20,  pp.  120,  121. 

The  charge  of  fraud,  as  shown  in  our  orig- 
inal opinion  In  this  case,  has  not,  in  our  opin- 
ion, been  proven  by  that  clear  and  satisfac- 
tory testimony  required  In  such  case,  and 
the  appellee's  motion  for  a  rehearing  is 
therefore  overruled,  and  the  case  will  stand 
reversed  and  remanded  for  another  trial. 


ST.  liOUIS  SOUTHWESTERN  RY.  CO. 
OF  TEXAS  V.  ANDERSON. 

<Court  of  Civil  Appeals  of  Texas.     Dec.  23k 
1909.     On   Reheariug,   Feb.   10,  .1910.) 

1.  Master  awd  Servant  (§  234*)— Oontbibtj- 
TORY  Negligence  — Operation  or  Hand 
Cab. 

AVIiere  an  employ^  of  a  railroad  company 
in  charge  of  a  hand  car  Is  running  the  car  out 
of  the  yards  on  the  main  track,  and  is  charged 
with  the  duty  of  looking  out  for  switches  in  the 
yard  limits,  if  he  knew,  or  by  the  exercise  of 
ordinary  care  could  have  seen,  that  a  switch 
was  open  in  time  to  avert  the  deiuilment  of  his 
car,  and  he  failed  to  use  such  care,  he  would  be 
guilty  of  contributory  negligence,  precluding  a 
recovery  for  Injuries  received  by  such  derail- 
ment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  it  684r-709;  Dec.  Dig.  f 
234.  •] 

2.  Master  and  Servant  (g  296*)— Actions 
FOB  Injuries— OoNTBiBUToBT  Negligence- 
Instructions. 

Plaintiff,  a  railroad  employ^,  was  placed  in 
charge  of  a  hand  car,  and,  while  attempting  to 
run  the  same  out  of  the  yards  on  the  main 
track,  ran  into  an  open  switch,  which  derailed 
the  car  and  injured  him.  The  switch  had  been 
opened  to  allow  a  freight  train  to  go  upon  a 
siding,  and  was  left  open  for  it  to  return  to  the 
main  track.  The  switch  target  was  set  to  Indi- 
cate that  the  switch  was  open,  and  the  target 
might  have  been  seen  by  plaintiff  had  he  look- 
ed, and  he  would  have  understood  the  meaning 
of  the  target  as  set  had  he  seen  it.  Beld,  that 
the  question  of  contributory  negligence  was  a 
material  issue,  snd  therefore  it  was  error  for 
the  court  to  instruct  that,  if  defendant  was 
guilty  of  negligence  in  leaving  the  switch  set  to 
the  side  track,  plaintiff  was  not  bound  to  use 
ordinary  care  to  discover  that  said  switch  was 
open,  but  defendant  was  entitled  to  a  plain 
affirmative  instruction  on  the  issue  of  contribu- 
tory negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent   Dig.  §J  1180-1194;    Dec  Dig. 


8.  Master  and  Servant  (|  296*)— Action  tor 
Injuries — Conflicting  Instructions. 
In  an  action  by  a  railroad  employ^,  injured 
while  in  charge  of  a  hand  car  hy  the  car  being 
derailed  at  an  open  switch,  an  instruction  that 
plaintiff  was  not,  as  a  matter  of  law,  bound  to 
exercise  ordinary  care  to  discover  that  the  switch 
was  o^en  is  in  conflict  with  a  charge  that  if 

glaintiff  would  have  discovered  the  open  switch 
y  the  exercise  of  that  ordinary  circumsptection 
which  a  prudent  man  would  have  used  in  his 

e articular  employment,  then  as  a  matter  of  law 
e  was  bound  to  exercise  ordinary  care  to  dis- 
cover the  open  switch. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  296.*] 

4.  Appeal  and  Error  (|  1031*)— Rbvibw— 
Habuless  Ebbob— Instructions. 

An  erroneous  charge  is  presumed  to  be  in- 
jurious. 

[Dd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4043^  Dec  Dig.  {  1031.*J 

5.  Trial  (|  243*)— Contradictory  Instruc- 
tions. 

It  is  error  to  give  cmtradictoiy  and  irrecon- 
cilable Instructicms. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  564-566;  Dec.  Dig.  §  243.*] 

On  Rehearing. 

6.  Trial  (J  168*)— Direction  of  Verdict. 

Where  essential  facts  in  the  record  are 
such  that  only  one  conclusion  can  be  drawn 
from  them,  the  court  should  direct  a  verdict. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  376-305 ;   Dec.  Dig.  |  16a*] 

7.  Master  and  Servant  ((  281*)— Injuries 
TO  Servant— Actions— SuFFiciENcr  of  Ev- 
idence. 

In  an  action  against  a  railroad  company 

for  injuries  to  an   employe,  evidence  held  to 

conclusively   establish    contributory   negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Dec  Dig.  §  281.*] 

Appeal  from  District  Court,  Titus  County ; 
P.  A.  Turner,  Judge. 

Action  by  T.  J.  Anderson  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed,  and  on  rehearing 
Judgment  rendered  for  defendant 

Appellee,  while  In  the  service  of  appellant 
as  foreman  of  the  fencing  gang,  and  who  pre- 
vious to  holding  this  present  position  had 
served  appellant  In  the  capacity  of  section 
foreman,  was  ordered  with  his  crew  to  go 
to  North  Ft.  Worth,  and  there  assist  as  an  ex- 
tra gang  In  making  repairs  of  the  track  ren- 
dered necessary  because  of  a  washout  due  to 
the  overflow  of  Trinity  river.  He  was  in  sole 
charge  and  control  of  a  hand  car  and  the 
crew.  While  In  the  yards  of  North  Ft  Worth, 
coming  down  the  main  line  south,  the  hand 
car  was  run  Into  an  open  switch,  causing  its 
derailment  and  consequent  injury  to  appeUee, 
and  for  which  he  sues  for  damages.  It  ap- 
pears that  Just  previous  to  the  Injury  an  en- 
gine, with  a  caboose  attached,  ran  in  from 
the  main  line  onto  the  switch  trade  leading 
to  the  packerlee,  exi>ectlng  to  get  enough  cars 
to  make  up  a  train  load  of  meat,  and  to  re- 
turn the  same  way  to  the  main  line  An  un- 
expected delay  In  idng  the  meat  caused  a  de- 
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lay  of  the  train.  The  switch  atand  that 
worked  the  switch,  and  through  which  switch 
the  train  had  entered  the  Biding,  stood  on  the 
west  of  the  track  and  the  right-hand  side  go- 
ing south,  as  was  appellee,  and  was  equipped 
with  a  switch  target  or  signal,  showing  a  red 
space,  and  standing  as  high  as  a  man.  This 
target  was  properly  set  for  the  siding  at  the 
time  of  the  injury.  The  purpose  of  the 
switch  signal  target,  as  appellee  says  he  knew, 
was  to  warn  the  direction  the  switch  Is  set 
at  the  time,  and  to  Indicate  whether  open  or 
not  to  approaching  trains,  and  same  stood 
about  five  feet  from  the  track.  At  this  place 
the  track  was  straight,  and  the  switch  signal 
plainly  visible  for  150  yards,  and  there  were 
to  obstructions  to  the  view.  Appellee  was  ap- 
proaching the  switch  with  his  car  under  con- 
trol ;  and,  though  he  knew  the  switch  was 
maintained  at  this  place,  having  seen  It  on 
his  trip  from  Hodge,  be  failed  to  see  the  sig- 
nal showing  the  switch  condition,  and  ran  his 
car  Into  the  open  switch.  He  gave  certain 
reasons  for  not  seeing  the  signal,  not  neces- 
sary to  here  set  out  Had  appellee  seen  the 
signal,  knowing,  as  he  says  he  did,  Its  signi- 
fication, he  could  have  averted  the  Injury,  as 
he  says  he  could.  It  was  proved  that  it  was 
a  part  of  the  duty  of  operatives  of  hand  cars 
In  the  switch  limits,  as  was  appellee  at  the 
tlme^  and  as  he  says  be  knew,  to  watch  out 
for  the  condition  of  switches.  By  his  petition 
appellee  claims  that  appellant,  through  Its 
employes,  negligently  left  the  switch  open, 
and  that  such  condition  was  imknown  to  him. 
Appellant  answered  by  denial  and  plea  of 
contributory  negligence.  In  accordance  with 
the  verdict  of  a  Jury,  Judgment  was  entered 
for  appellee. 

Olass,  Estes,  King  &  Burford,  E.  B.  Per- 
kins, and  D.  Upthegrove,  for  appellant  B.  Q. 
Evans,  J.  P.  Copeland,  and  L.  B.  Keeney,  for 
appellee. 

LEY Y,  3.  (after  stating  the  facts  as  above). 
Die  court  in  the  fifth  paragraph  of  his  charge, 
complained  of  In  the  fourth  assignment  In- 
structed the  Jury  that  If  the  switching  crew 
of  appellant  were  grullty  of  negligence  In  leav- 
ing the  switch  set  to  the  side  trade,  and  that 
appellee  and  his  crew  were  traveling  In  a 
hand  car  over  the  main  trade  In  the  dis- 
diarge  of  their  duty  under  their  employment 
"then  I  charge  you  that  the  plaintiff  was  not 
bound  to  use  ordinary  care  to  discover  that 
said  switch  was  open  to  the  main  track  and 
set  for  the  switch  trade."  It  was  further 
charged  in  the  same  paragraph:  "However, 
11  you  believe  from  the  evidence  that  the 
plaintiff  knew  said  swltdi  was  open,  and  ran 
Into  It  then  you  will  find  for  defendant ;  or, 
if  you  believe  that  said  open  switch  was  obvi- 
ous to  plaintiff  as  be  approached  it,  situated 
and  drcumstanced  as  he  was,  then  you  will 
find  for  defendant;  or,  if  you  believe  the 
plaintiff  in  the  discharge  of  his  duty  would 
have  necessarily  learned  of  said  open  switch, 


then  you  will  find  for  defendant;  or,  if  yon 
believe  the  plaintiff  would  have  discovered 
said  open  switch  in  the  exerdse  of  that  or- 
dinary circumspection  which  a  prudent  man 
would  have  used  in  his  particular  employ- 
ment then  you  will  find  for  the  defendant" 
Knowing  the  danger  of  running  a  hand  car 
into  an  open  switch,  as  appellee  says  he  did, 
and  being  diarged  with  the  duty,  as  appears, 
in  operating  the  band  car  of  looking  out  for 
switches  in  the  yard  limits,  then  if  appellee 
knew,  or  by  ordinary  care  could  have  seen, 
that  the  switch  was  open,  and  in  time  to 
avert  the  derailment  as  appears,  and  he 
failed  to  use  such  care,  he  would  be  guilty 
of  contributory  negligence  precluding  a  re- 
covery. 1  Labatt  on  Master  and  Servant  I 
332;  By.  Co.  v.  Hester,  72  Tex.  44,  11  S.  W. 
1041.  As  to  whether  appellee  was  guilty  of 
contributory  negligence  precluding  a  recovery 
was  clearly  a  material  Inquiry  in  the  case.  It 
was  error,  therefore,  to  Instruct  the  Jury,  as 
the  court  did,  that  if  appellant  was  guilty  of 
negligence  in  leaving  the  switch  set  to  the 
side  track,  "then  I  charge  you  that  plaintiff 
was  not  bound  to  use  ordinary  care  to  dis- 
cover that  said  switch  was  open  to  the  main 
track  and  set  for  the  switch  trade."  It  was 
appellee's  duty,  as  clearly  appears,  to  look  out 
for  signals  In  the  switchyard;  and  the  Sig- 
nal was  there,  properly  set,  showing  the  con- 
dition of  the  switch,  and  In  plain  view.  Such 
charge  would  reasonably  be  construed  by  the 
Jury  as  meaning  that  negligence  on  appel- 
lant's part,  if  proved,  would  relieve  appellee 
of  any  duty  to  use  care  for  his  safety,  or  to 
prev«it  his  Injury.  Further,  the  instructions 
as  a  whole  were  conflicting,  and  quite  irrecon- 
dlable  by  the  Jury.  The  effect  of  the  instruc- 
tions, properly  read  together,  was  to  tell  the 
Jury  that  appellee  was  not  as  a  matter  of 
law,  "bound  to  exercise  ordinary  care  to  dis- 
cover that  said  switch  was  open,"  but  tliat  if 
he  "would  have  discovered  said  open  switch 
by  the  exerdse  of  that  ordinary  drcumspec- 
tion  which  a  prudent  man  would  have  used  in 
his  particular  employment"  then,  as  a  mat- 
ter of  law,  he  was  bound  to  exerdse  ordinary 
care  to  discover  the  open  swltdi.  Appellant, 
in  its  right,  was  entitled  to  a  plain  affirmative 
instruction  on  the  issue  of  contributory  n%ll- 
gence,  free  from  conflict  or  abridgment  A 
correct  apedal  charge,  each  No.  3  and  No.  7, 
was  offered  and  refused,  and  complained  of 
in  the  sixteenth  assignment  To  have  given 
the  special  charge,  however,  would  still  not 
have  removed,  but  only  made  more  confusing, 
the  objection  urged  to  the  main  charge.  "A 
charge  must  be  viewed  from  the  standpoint 
of  a  Jury,  and  considered  with  reference  to 
the  probable  effect  of  the  charge  as  a  whole 
upon  the  minds  of  a  Jury  desirous  of  obeying 
the  Instructions  of  a  court"  Tel.  Go.  v.  Mot- 
ley, 87  Tex.  38,  27  S.  W.  52.  It  is  a  settled 
rule  that  an  erroneous  charge  is  presumed 
to  be  injurious.  Ry.  Co.  v.  Warner,  88  Tex. 
048,  32  S.  W.  868;   Ry.  Co.  t.  Johnson,  91 
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Tex.  574,  44  S.  W.  1067.    It  is  error  to  give 

a  contradictory  and  irreconcilable  charge. 
Baker  t.  Ashe,  80  Tex.  356,  16  S.  W.  8& 

The  second  paragraph  of  the  court's  main 
charge  complained  of  should  properly  be  omit- 
ted In  another  trial,  as  Inapplicable  to  the 
case.  Pleasants  y.  Ry.  Co.,  121  N.  O.  492,  28 
S.  E.  267,  61  Am.  St  Repi  674. 

All  the  other  assignments  are  OTerruled. 

For  the  errors  discussed,  the  case  was 
ordered  reversed  and  remanded  for  another 
trial. 

On  Rehearing. 

We  are  of  the  opinion  that  the  appellant's 
motion  for  rehearing  should  be  granted, 
and  its  assignments  of  error  numbers  14  and 
23  should  be  sustained.  The  assignments 
present  the  question  of  negligence  vel  non 
of  appellee  In  the  facts  of  the  case. 

As  stated  in  the  main  opinion,  shortly  be- 
fore appellee  came  down  the  track  to  the 
point  of  injury,  some  cars  were  run  In  on 
the  siding,  and  the  switch  properly  set  to 
the  siding,  for  the  purpose  of  bringing  out  a 
train  load  of  meat  ftom  the  packeries.  An 
unexpected  delay  in  icing  the  meat  caused  a 
delay  of  the  train  on  the  switch  track.  The 
switch,  as  before  stated,  was  properly  set 
for  the  side  track,  and  was  properly  equip- 
ped with  a  switch  target  or  signal,  plainly 
visible,  and  indicating  the  position  of  the 
switch  and  the  track  that  it  was  set  to  at 
the  time  of  the  injury.  No  defective  situ- 
ation as  to  ti>e  switch,  track,  or  appliances 
in  any  manner  appears  or  is  relied  on  in  the 
case.  The  switch  and  tracks  were  in  the 
yard,  or  switching  limits.  By  his  petition 
appellee  claims  'that  appellant,  through  its 
employes,  neglig^itly  left  the  switch  open  to 
the  main  line  and  set  to  the  side  track,  and 
that  such  condition  and  position  of  the 
switch  was  unknown  to  him.  The  pleadings 
and  evidence  would  not  warrant  the  ruling 
that  a  switch  temporarily  and  properly  set 
to  a  siding  constituted  a  defect  as  such  in 
the  roadbed  or  track.  Pleasants  v.  Ry.  Co., 
121  N.  C.  492,  28  S.  E>.  267,  61  Am.  Bt  Rep. 
674.  It  was  conclusively  shown  that  the 
particular  rules  in  evidence  had  application 
only  to  regular  trains,  and  mot  to  hand 
cars.  A  hand  car  is  not  ran  on  schedule 
time,  and  is  employed  only  as  a  vehicle  of  or 
convenience  for  transportation  of  the  partic- 
ular crew,  and,  when  operated,  is  lifted  over 
the  switches. 

The  question  in  the  facts  of  the  case 
pointedly  arises:  Was  the  appellant  guilty 
of  negligence  in  leaving  the  switch  set  to  the 
switch  track?  Appellant  had  the  legal  right, 
and  it  was  a  proper  exercise  of  such  right, 
to  use  Its  switch  track  in  the  proper  way  tn 
conducting  its  necessary  business  inside  its 
yard  limits.  The  appellant  had  the  right  to 
direct  the  movements  of  its  trains  by  signals 
alone.  If  the  signals  on  same  were  adequate 
to  give  notice  and  warning,  and  the  slgnlflca- 


tlon  known  to  the  employes.  Ry.  Co.  t. 
Kanaley,  39  Kan.  1,  17  Pac.  324.  In  the 
latter  case  it  Is  said:  "The  law  only  requires 
that  the  means  adopted  shall  be  brought  to 
the  knowledge  of  its  employes,  and  that 
they  be  reasonably  well  calculated  to  se- 
cure the  safety  of  the  employes,  if  obeyed." 
In  such  use  of  the  switch  track  it  conclusive- 
ly appears  that  the  appellant  had  equipped 
the  switch  stand  that  works  the  switch,  as 
stated  in  the  main  opinion,  with  a  switch 
target  or  signal,  showing  a  red  space,  and 
standing  as  high  as  a  man.  The  purpose  of 
the  switch  signal  target  is  to  warn  the  di- 
rection for  which  the  switch  is  set  at  the 
time,  and  to  indicate  whether  open  or  not  to 
approaching  trains,  and  same  stood  about 
five  feet  from  the  track,  and  was  plainly 
visible  for  a  sufficient  distance  before  reach- 
ing same.  It  conclusively  appears  that  it 
was  the  duty  of  operatives  of  hand  cars 
within  the  switch  limits,  as  was  known  to 
appellee,  to  look  out  and  discover  the  po- 
sition of  switches,  and  that  it  was  the  cus- 
tom, as  known  to  appellee,  not  to  line  up 
switches  in  the  yard  limits  with  liand  cars, 
and  that  appellee  knew  there  was  a  switch 
in  the  yard.  The  switch  track  was  there  on 
the  ground  ahead  of  him,  and  he  saw  it  as 
plainly  as  he  did  the  main  line  he  was  on. 
While  appellee  was  at  the  present  time 
serving  as  a  foreman  of  the  fencing  gang, 
using  a  hand  car  as  a  vehicle  of  transporta- 
tion (and  It  was  under  his  control),  yet  it  af- 
firmatively appears,  as  admitted  by  him,  that 
he  had  for  some  years  worked  for  appel- 
lant in  a  section  crow,  and  was  entirely  fa- 
miliar with  the  mode  and  manner  of  operat- 
ing a  hand  car  as  he  had  done.  In  the  cir- 
cumstances stated  the  rolatlve  duties  doe 
from  the  appellant  and  appellee  to  each  oth- 
er are  evident  If  in  the  use  of  the  switch 
track  the  appellant  adopted,  as  it  did.  the 
method  and  custom  of  giving  notice  of  the 
switch  position  and  condition  by  means  of 
the  switch  signal  target,  then  appellee  bad 
the  right  to  expect  a  proper  discharge  of 
this  duty,  to  Inform  him  of  the  use  and  po- 
sition of  the  switch  track,  so  as  to  enable 
him  to  protect  himself  against  injury  in  op- 
erating the  hand  car.  Appellee  in  using  the 
track  in  the  yard  and  operating  a  hand  car 
therein  owed  the  duty  of  lookout  for  the 
switch  and  to  discover  Its  warning.  Did 
appellant  discharge  its  duty?  Appellee  states, 
as  to  the  target,  "I  don't  know  whether  this 
switch  had  one  or  not,"  bat  this  statement 
of  his  Is  made  clearer,  and  determines  its 
probative  force,  in  his  evidence  later  on 
when,  in  respect  thereto,  he  testifled:  "I 
don't  remember  noticing;  I  don't  know  posi- 
tively." He  nowhere  denies  that  the  target 
was  there  and  properly  setl  All  the  wit- 
nesses in  the  case  testifying  in  respect  to 
the  signal  are  positive  that  it  was  there, 
and  properly  set  A  witness  of  the  appellee, 
and  a  member  of  his  crew,  says  he  saw  it 
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at  the  time  of  the  Injury.  Robbins,  a  penon 
standing  near,  said:  "I  saw  a  band  car  run 
off.  I  could  tell  by  the  target  that  the  swltt^ 
was  open,  the  target  on  the  switch  stand. 

*  *  *  I  looked  to  see,  and  could  see  that 
tt  was  open  by  the  target"  All  others  cor- 
roborate this.  Two  minds  could  not  differ 
on  the  evldeBce  in  the  record  that  there  was 
a  switch  signal  target,  and  that  it  was  prop- 
erly set  at  the  time  of  the  injury.  Appellee 
admits  that  he  was  approaching  the  switch 
track  with  bis  hand  car  under  control,  and 
that  "on  the  ground  there  was  no  obstruc- 
tion between  me  and  the  switch  stand."  The 
evidence  is  conclusive  that  the  track  was 
straight  for  a  long  distance,  and  the  switch 
signal  target  plainly  visible,  and  that  there 
were  no  obstructions  to  the  view.  Appellee 
admits  that:  "If  I  had  looked  at  the  switch 
stand  or  target,  I  could  have 'seen  it,  I  ex- 
pect, 76  or  100  yards  before  I  got  to  it 

•  •  •  That  would  have  been  in  ample 
time  to  have  stopped.  •  •  •  I  could  have 
stopped  in  30  feet"  Before  reaching  the 
switch  an  automatic  deraller  was  passed,  it 
conclusively  appears,  and  the  appellee  had 
the  hand  car  set  over  the  deraller,  and  he 
says,  "When  I  set  the  hand  car  over,  I  could 
have  seen  the  switch  stand.  If  I  had  look- 
ed." Did  he  know  the  slgniflcation  of  the 
target?  He  admits  that  he  did.  He  says: 
"The  target  shows  what  position  the  switch 
is  in.  •  •  •  If  I  had  been  looking  di- 
rectly at  it,  I  could  Iiave  Icnown  it  was 
thrown  for  the  side  track.  •  •  •  I  would 
have  stopped  the  car."  He  further  says  that 
If  he  had  looked,  he  could  have  seen  and 
known  the  position  of  the  switch  by  "a  mere 
glance,"  "Just  a  flash  of  my  eye."  He  admits 
that  he  failed  to  lD<d£  for  the  signal,  though 
having,  by  his  own  admission,  ample  oppor- 
tunity and  time  to  do  so.  It  being  conclu- 
sively shown  that  a  switch  target  was  there, 
proiterly  set  and  ample  and  sufllcient  to 
warn,  unceasingly  and  unerringly,  against 
running  into  the  switch,  could  appellee  rea- 
sonably ask  the  Jury  to  find,  and  the  court  to 
sustain  the  finding  as  warranted,  that  the 
switch  signal  target  was  not  there  properly 
set,  or  that  its  warning  or  notice  was  not 
adequate  or  sufflcient  to  protect  him  if  be 
had  merely  glanced  or  flashed  bis  eye  In 
that  direction,  as  he  was  in  duty  bound  to 
do?  It  follows,  we  think,  that  if  culpable 
negligence  of  appellant  proximately  causing 
the  injury  must  in  the  facts  of  the  case  be 
predicated,  and  we  do  not  tliink  it  could  be, 
on  either  the  failure  to  give  warning  or  the 
insufficiency  of  the  warning,  then  in  either 
event  appellee  has  failed  to  show  negligence 
on  appellant's  part  Where  essential  facta 
in  the  record  are  such  that  only  one  conclu- 
sion can  be  drawn  from  them,  the  court 
should  instruct  a  verdict  Joske  v.  Irvine, 
01  Tex.  574,  44  S.  W.  1059;  Sandies  ▼.  Ry. 
Co.,  88  Tex.  119,  80  S.  W.  431. 

A  finding  by  the  Jury  that  appellee  was 


himself  not  guilty  of  negligence  proximate- 
ly causing  the  injury  is  contrary  to  the 
weight  of,  and  is  not  warranted  by,  the  evi- 
dence. It  is  admitted  by  appellee  that  he 
did  not  keep  a  lookout  for,  or  even  look  at 
all  In  the  direction  or  towards,  the  switch 
in  front  of  him  at  any  time  in  coming  down 
the  main  line  track  towards  the  switch.  It 
is  admitted'  by  him  that,  "If  I  had  looked  at 
the  switch  stand  or  target,  I  could  have  seen 
it"  by  "a  mere  glance,"  or  "Just  a  flash  of 
my  eye."  He  further  admits:  "I  could  have 
seen  it,  I  expect,  76  or  100  yards  before  -I 
got  to  it  •  •  •  That  would  have  been 
in  ample  time  to  have  stopped.  *  *  *  I 
could  have  stopped  in  30  feet"  As  before 
stated,  he  admits  its  slgniflcation  and  pur- 
pose, and  admits  that  had  he  seen  it,  he 
would  have  stopped  the  car.  Appellee  gives 
as  his  reasons  for  not  looking  at  the  switch 
or  signal  that  it  was  because  he  was  intent- 
ly watdiing  a  freight  train  at  the  depot 
ahead  of  him,  and  because  a  negro  man  rid- 
ing oa  the  hand  car  was  standing  in  front 
of  him  at  the  time,  and  in  the  way  of  his 
looking,  and  because  there  were  several 
bridges  under  the  track  to  pass  over,  and  he 
did  not  want  to  get  caught  on  them  if  the 
freight  train  should  move  towards  him.  The 
switch  stand  and  signal  were  standing  five 
feet  to  the  right  of  the  track,  and  appellee 
was  riding  on  the  right  of  the  car  approach- 
ing the  switch,  and  the  switch  stand  stood 
a1x>ut  as  high  as  a  man's  head,  and  there 
were  no  obstmctlons  on  the  ground  to  ap- 
pellee's view.  None  of  the  reasons  g^iven  by 
him  in  the  record,  would  Justify  his  failure 
to  look  towards  the  signal,  as  he  had  mere- 
ly to  move  his  head  around  the  negro  to 
see,  by  a  mere  glance  or  flash  of  the  eye, 
the  signal.  He  admits  that  the  freight  train 
was  standing  still  a  quarter  of  a  mile  ahead 
of  him.  He  says  in  respect  thereto:  "The 
train  was  standing. BtilL  •  *  •  The  switch 
was  between  me  and  the  /train  I  was  looking 
at  *  *  *  I  suppose  the  train  was  about 
800  or  400  yards  from  the  switch."  It  may 
be  true  that  appellee  did  not  Imow  at  the 
time  how  long  the  train  might  atand  there, 
but  it  is  true  that  at  the  moment  It  was 
standing  still,  and  it  is  true  that  it  did  stand 
still  till  appellee  reached  the  switch,  and 
afterwards.  In  this  state  of  facts,  he  could 
not  claim  that  his  mind  was  so  perturl)ed 
by  the  api)earance  of  danger  to  him  as  that  he 
could  not  exercise  care  to  attend  his  duty 
to  look  for  other  dangers.  Even  If  such  ap- 
pearance npset  bis  calm  thought  and  prudent 
action  in  other  matters,  still  it  appears,  as 
admitted  by  him,  that  he  had  ample  oppor- 
tunity and  time,  before  this  time,  to  look 
at  the  derailment  point  for  the  switch. 
When  lifting  the  hand  car  over  the  derail- 
ment, there  was  no  reason  given  or  appar- 
ent in  tlie  record  why  appellee  did  not  look, 
as  at  that  time  there  was  nothing  to  keep 
him  from  looking  or  to  distract  his  attention. 
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He  admita  that  at  tbe  derailment  point  in 
the  yard,  and  before  be  reached  the  swltdi, 
he  could  have  seen  the  switch  If  he  "had 
looked."  It  concluaiyely  apijcara,  therefore, 
that  appellee  had  opportunity  and  time  to 
see  and  look  for  the  switch  and  its  warning, 
and  simply  neglected  to  look,  and  could  hare 
seen  by  the  simple  a<:t  and  exertion  of  look- 
ing, and  have  averted  his  Injurj^  as  he  ad- 
mits, by  looking.  He  failed  to  do  so  and 
was  injured,  under  the  admitted  facta.  Could 
he  reasonably  predicate  a  recovery  If  his 
injury  was  due  to  his  own  want  of  care? 
We  think  not 

Because  in  the  record  there  Is  a  want  of 
legal  liability,  the  judgment,  we  think,  should 
be  reversed,  and  here  rendered  for  appellant, 
with  all  costs. 


I.EWI8  V.  TEXAS  &  N.  O.  RT.  CO. 

(Court  of  Civil   Appeals  of  Texas.     Jan.  27, 
1910.) 

1.  Cabbibbb  (I  820*)— Carbiage  or  Passer* 

GEBS — INJCBEES — StrinCIENCT  OF  EVIDERCC. 

In  an  action  against  a  carrier  for  injuries 
to  a  passenger,  evidence  held  sufficient  to  require 
the  submission  to  the  jury  <^  tbe  question  of 
negligence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Dec.  Dig.  f  320.»] 

2.  Carbikbs  (I  280*)— Cabbiagb  of  Passer- 
OEBB  —  Case  Requibed  —  Passergeb  or 
Fbeioht  Tbair. 

Although  a  passenger  on  a  freight  train  is 
subject  to  greater  inconvenience  and  exposure 
to  danger,  there  is  no  relaxation  of  tbe  rule  re- 
quiring the  high  degree  of  care  which  is  due  to 
those  who  travel  on  regular  passenger  trains. 

[BM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f  1098;  Dec.  Dig.  f  280.*] 

3.  Cabbiebs  ({  318*)— Cabriaob  of  Passer- 

GERS — IRJUBIES— SUFFICIENCT  OF  EVIDENCE. 

In  an  action  against  a  railroad  company 
fir  injuries  to  plaintiff  while  traveling  on  a 
freight  train,  evidence  held  to  support  a  verdict 
for  plaintiff,  as  evidence  to  show  that  the  train 
was  so  operated  as  to  cause  a  serious  bodily  in- 
jury to  him,  if  unexplained,  is  sufficient  to  sop- 
port  a  finding  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1307-1314 ;  Dec.  Dig.  f  818.*] 

Appeal  from  District  Court  Cherokee 
County;   Jas.  I.  Perkins,  Judge. 

Action  by  J.  R.  Lewis  against  tbe  Texas  & 
New  Orleans  Railway  Company.  A  verdict 
was  directed  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Miller  &  Royall,  for  am)ellant  Jno.  T. 
Garrison,  for  appellee. 

HODOES,  3.  The  appellant  sued  the  ap- 
pellee to  recover  damages  for  personal  Inju- 
ries which  he  claims  to  have  sustained  while 
riding  as  a  passenger  on  one  of  appellant's 
freight  trains  from  Jacksonville  to  Ft  Worth. 
At  the  conclusion  of  the  testimony  the  court 
instructed  the  jury  to  return  a  verdict  for 
the  defendant  upon  tbe  ground  that  no  neg- 
ligence was  shown.    The  only  assignment  of 


error  Is  that  which  complains  of  this  charge^ 
It  appears  from  the  testimony  that  during 
November,  1905,  and  January  and  February, 
1906,  the  appellant  made  several  shipments 
of  hogs  from  Jacksonville  to  Ft  Worth,  and 
that  he  accompanied  these  shipments  for  the 
purpose  of  looking  after  his  stock.  As  to  the 
circumstances  under  which  the  appellant  was 
injured,  he  states  them  substantially  as  fol- 
lows: On  or  about  the  24tb  of  February. 
1906,  he  shipped  a  car  of  hogs  from  Jackson- 
ville to  Ft  Worth,  and  went  on  the  train 
with  them.  Be  had  transportation  from  the 
defendant  and  the  right  to  ride  on  the  train 
and  particularly  in  the  caboose.  The  seats 
in  the  caboose  ran  lengthwise  with  it  He 
laid  down  on  the  seat  with  his  head  aboat 
18  inches  from  the  front  end  of  the  caboose, 
his  head  lying  the  way  the  train  was  going, 
towards  Dallas.  Some  three  or  five  minutes 
before  this  accident  occurred,  the  whistle 
blew  and  tbe  train  l>egan  to'  run  very  fast 
He  did  not  notice  just  how  long  It  was — 
could  not  have  told — ^when  all  at  once  he  no- 
ticed that  ttiere  was  a  terrible  shake  np,  and 
when  he  came  to  himself,  or  got  so  that  he 
could  realize  anything,  he  was  rubbing  his 
neck,  and  a  brakeman,  or  somebody,  was  go- 
ing to  the  door.  It  was  some  little  bit  be- 
fore he  got  his  mind  collected.  He  was  suf- 
fering with  his  neclc,  and  rubbed  It  and  it 
got  a  little  bit  easier.  His  head  had  run 
forward  and  bit  the  front  end  of  the  caboose. 
In  lying  down  he  bad  used  bis  arm  for  a 
pillow.  He  supposed  that  the  shock  craned 
his  neck.  The  extent  of  the  jolt  he  says, 
was  pretty  severe,  very  violent.  As  a  result 
of  that  jolt  or  shake  up,  his  neck  was  hurt 
and  It  hurt  him  all  that  night;  got  con- 
siderably easier,  though,  and  the  next  day  it 
hurt  blm  occasionally.  When  he  got  back 
from  Ft  Worth,  he  was  sick,  stayed  In  bed 
about  four  or  five  days,  did  not  remember 
just  how  long.  He  also  testlfled  to  other  re- 
sults from  that  injury,  from  which  the  jury 
might  well  have  concluded  that  be  sustained 
some  substantial  injuries  for  which  he  should 
have  recovered  damages  had  they  found  tbe 
appellee  guilty  of  negligence  in  producing 
them. 

The  appellee  offered  in  evidence  the  testi- 
mony of  three  of  its  conductors  who  claim  to 
have  had  charge  of  the  trains  that  carried 
the  cars  in  which  the  appellant  on  the  three 
different  occasions  referred  to  by  him  had 
shipped  his  stock.  They  all  testlfled  that  no 
complaint  had  been  made  to  them  of  any 
damages  sustained  by  the  appellant  on  any 
of  those  trips ;  in  fact  the  appellant  admits 
himself  that  he  made  no  complaint  to  any 
one  about  his  Injuries  until  he  was  ready  to 
file  his  suit  There  were  also  offered  in  evi- 
dence statements  made  by  the  appellant  a 
few  days  prior  to  the  trial  In  his  ex  parte 
deposition  concerning  the  date  when  he  was 
injured.     It  appears  from  these  statements 
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wboi  compared  with  what  he  testified  to 
upon  the  trial  that  his  mind  was  not  entirely 
clear  as  to  the  particular  trip  or  time  when 
the  accident  occurred  which  he  claims  in- 
jured him. 

We  thlntc  the  testimony  in  this  case  suffi- 
ciently raised  the  issue  of  negligence  to  re- 
quire its  submission  to  the  Jury.  It  may  be 
that  one  who  takes  passage  on  a  freight 
train  assumes  the  rlslcs  reasonably  and  un- 
avoidably incident  to  that  method  o(  traTel, 
but  it  does  not  follow  that  such  a  traveler  is 
any  the  less  a  passenger  and  as  such  entitled 
to  that  high  degree  of  care  due  to  those  who 
travel  upon  regular  passenger  trains.  While 
it  is  true  that  more  inconvenience  and  great- 
er exposure  to  danger  from  Jerks  and  sudden 
starts  and  stops  may  be  the  necessary  inci- 
dents of  riding  upon  a  freight  train,  yet  there 
is  no  relaxation  of  the  rule  requiring  that 
high  degree  of  care  merely  because  the  vehi- 
cle of  transportation  is  a  freight  train. 
Sprague  v.  Southern  Ry.  Co.,  92  Fed.  59,  34 
a  C.  A.  207;  Southern  Ry.  Co.  v.  Cunning- 
bam,  123  Oa.  90,  60  S.  E.  980 ;  Southern  Ry. 
Co.  T.  Crowder,  130  Ala.  256,  30  South.  592; 
Railway  Co.  v.  Horst,  93  U.  S.  291,  23  L.  Ed. 
898 ;  Fitch  V.  Mason,  etc.,  Co.,  124  Iowa,  665, 
100  N.  W.  619.  When  the  appellant  showed 
that  he  sustained  serious  bodily  Injuries  in 
the  manner  he  did,  we  cannot  say  as  a  mat- 
ter of  law  that  this  was  only  one  of  the 
Jerks  reasonably  and  unavoidably  Incident  to 
the  prudent  operation  of  a  freight  train.  The 
occurrence  of  the  accident  in  the  manner 
detailed  by  the  appellant  was  a  circumstance 
which  should  have  gone  to  the  Jury.  Had  a 
verdict  been  rendered  for  appellant  upon  such 
testimony,  we  could  not  say  it  was  unsup- 
ported. Where  a  railroad  train  is  so  oper- 
ated as  to  cause  a  serious  bodily  injury  to 
one  who  should  be  the  object  of  a  high  de- 
gree of  care,  it  cannot  be  said  that  the  act 
Itself,  when  unexplained,  is  not  sufficiently 
suggestive  of  negligence  to  support  such  a 
finding.  Sprague  v.  Railway  Co.,  supra; 
St.  L.  &  S.  F.  Ry.  Co.  v.  Burrows,  62  Kan. 
89,  61  Pac.  440;  Oleeson  v.  Railway  Co.,  140 
U.  S.  435,  11  Sup.  Ct  859,  35.  L.  Ed.  458; 
Southern  Ry.  Co.  t.  Crowder,  supra ;  8  Ency. 
Ev.  881. 

For  the  error  in  refusing  to  submit  the  is- 
sue of  negligence  to  the  Jury,  the  Judgment 
of  the  district  court  is  reversed,  and  the 
cause  remanded. 


GULP  PIPE  LINE  CO.  v.  BRTMER, 

(Court  of  Civil  Appeals  of  Texas.     Jan.  27, 
1910.) 

1.  Tbial  ({  2S3*)  —  InsTBUonoRS— loiroBino 

Issues. 

Where,  in  an  action  for  injuries  to  plain- 
tiff's land  and  crops  because  of  a  leak  in  defend- 
ant's oil  pipe  line,  plaintiff  alleged  negligence 
not  only  in  defendant's  constmction  and  opera- 


tion of  the  line,  but  also  in  that  it  failed  to  use 
ordinary  care  after  the  oil  escaped,  to  prevent 
injury  to  plaintiff's  land,  etc.,  the  court  prop- 
erly refused  to  peremptorily  instruct  the  jury 
to  find  for  defendant  on  the  theory  that  the 
maxim  "res  ipsa  loquitur"  had  no  application 
to  the  case,  as  such  request  ignored  defendant's 
liability  for  negligence  in  failing  to  prevent  the- 
injury  after  the  oil  bad  escaped. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I!  613-«23 ;  Dec.  Dig.  |  253.*] 

2.  Neoliqenoe  (f  121*)— Res  Ipsa  Loquitu& 
-Allegation  of  Specific  Neqligencb. 
Where  the  legal  Inference  of  negligence 
from  the  facts  proved,  tended  to  establish  not 
only  the  particular  act  of  negligence  complained 
of,  but  another  act  of  negligence  as  well,  on  ac- 
count of  which  plaintiff  could  not  recover  be- 
cause not  pleaded,  and  the  negligence  relied  on 
was  specifically  alleged,  the  maxim-,  "res  ipsa  lo- 
quitur," was  not  applicable. 

[ESd.  Note. — For  other  cases,  see  Negligence. 
Cent.  Dig.  {  218;   Dec  Dig.  i  121.*] 

a  Dauaoeb  (Si  108,  112*)  — MEAStras— iRJx;- 

BIBS  TO  PnOFEBTY. 

In  an  action  for  injuries  to  land,  grass,  and 
cornstalks  destroyed  by  oil  leaking  from  de- 
fendant's pipe  line,  plaintiff's  measure  of  dam- 
ages for  the  grass  and  cornstalks  destroyed  was 
their  market  value  at  the  place  when  and  where 
they  were-destroyed ;  and  the  measure  of  dam- 
ages to  the  land  was  the  difference  in  its  market 
value  immediately  before  and  after  the  injury, 
excluding  from  such  consideration  the  value  at 
the  grass  and  the  cornstalks. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {$  273,  281-283;    Dec.  Dig.  {§  108, 

4.  Dauaoes  (S  217*)— Misleadino  Instbuo- 

TIONB. 

Where  plaintiff's  land  was  injured  by  oil 
leaking  from  defendant's  pipe  line,  and  his  grass 
and  cornstalks  were  destroyed,  an  instruction 
that  plaintiff's  measure  of  damage,  if  any,  for 
the  destruction  of  the  grass  and  cornstalks  was 
the  reasonable  cash  market  value  at  the  time 
and  place  they  were  destroyed,  and  the  measure 
of  damages  for  the  destruction  or  injury  to  the 
grass,  turf,  and  soil  on  tiie  premises,  if  any, 
was  the  difference  tietween  the  cash  market  v^- 
ue  of  the  land  before  and  after  the  injury,  was 
misleading  as  authorizing  a  double  recovery  on 
account  of  the  grass  and  the  cornstalks. 

[Ed.  Note. — For  other  cases,  see  Damases> 
Cent.  Dig.  U  65fr-650;   Dec.  Dig.  |  217.*] 

Appeal  from  District  Court,  Hopkins  Coun- 
ty; R.  L.  Porter,  Judge. 

Action  by  J.  M.  Brymer  against  the  Gulf 
Pipe  Line  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

About  November  IS,  1907,  appellee  ovmed 
a  tract  of  land  situated  on  Mitchell  creek  in 
Hopkins  county,  and  appellant  owned  and 
operated  in  carrying  crude  or  unrefined  oil 
from  Watkins,  Okl.,  to  Sour  Lake,  Tex.,  a 
pipe  line  crossing  said  creek  at  a  point  about 
three  miles  above  appellee's  land.  On  the 
day  mentioned,  and  again  on  Noveml)er  17, 
1907,  oil  escaped  from  the  pipe  line  and  flow- 
ed into  the  creek  and  low  places  near  same. 
On  the  day  last  mentioned,  as  the  result  of 
rains  failing  in  its  locality,  the  creek  over- 
flowed, washing  oil  which  had  escaped  from 
the  pipe  line  down  to  and  over  portions  of  ap- 


•For  other  cw«  (M  sam*  topic  and  uctlon  NUMBER  In  Dee.  ft  Am.  Dlgi.  1(07  to  date,  *  Reporter  lodexee- 
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pellee's  land,  whereby  appellee  claimed  tM 
-soil  thereof  was  Injured  and  rendered  less 
producttve,  and  whereby  he  also  claimed 
-grasses,  etc.,  thereupon,  and  the  sod  and  turf 
thereof,  were  destroyed.  In  bringing  his  suit 
to  recover  damages  he  claimed  to  have  suf- 
fered, and  to  aggregate  the  sum  of  $978.50, 
appellee  alleged  It  to  be  a  fact  known  to  ap- 
pellant that  such  oil.  If  allowed  to  ran  or 
stand  upon  land  like  his,  would  injure  same 
and  growths  thereupon,  and  In  hia  petition 
further  alleged  that  "although  knowing  of 
said  properties  and  effects  of  said  oil  upon 
-such  soil  and  growths,  the  agents  and  serv- 
ants of  the  defendant  In  control  of  and 
operating  and  maintaining  said  pipe  line  so 
negligently  operated  and  maintained  the 
same,  and  the  same  bad  been  so  negligently 
constructed  by  the  defendant  out  of  such  In- 
ferior material  and  in  such  negligent  and 
careless  manner,  at  said  point  where  It  cross- 
ed said  Mitchell  creek  and  said  bottom  lands 
adjacent  to  it,  that  the  same  was  by  reason 
of  said  negligence  In  its  construction,  main- 
tenance, and  operation  by  the  agents  and 
servants  of  defendant  caused  to  burst  and 
come  apart  so  as  to  allow  and  cause  said  oil 
to  run  out  into  said  creek  and  its  bottom 
lands  at  said  point  where  the  same  is  crossed 
by  said  pipe  line,  on  the  south  side  of  said 
creek,  and  to  negligently  cause  said  oil  to  so 
run  for  several  hours  thereafter  in  great 
quantities,  sufBcient  to  cause  the  same  to  col- 
lect and  stand  in  the  bed  of  said  creek  and 
the  low  places  in  the  bottom  thereof,  where 
the  defendant  negligently  permitted  the  same 
to  so  collect  and  stand ;  that  very  soon  there- 
after and  while  the  said  oil  was  so  standing 
in  the  bed  of  said  creek,  in  the  low  places  in 
the  bottoms  adjacent  thereto  and  adjacent 
to  plaintiff's  said  lands,  there  came  a  rain 
and  overflow  In  the  neighborhood,  which 
caused  said  creek  to  overflow  its  banks  and 
the  water  to  run  over  the  bottom  adjacent 
thereto  and  over  said  86  acres  of  cultivated- 
land  and  10  acres  of  pasture  land  above  de- 
scribed, as  the  same  was  accustomed  to  do  un- 
der like  circumstances,  all  of  which  was  well 
known  to  the  defendant,  its  agents  and  serv- 
ants, or  could  have  been  known  by  the  use  of 
ordinary  care,  and  caused  said  oil  to  be 
flpread  over  the  surface  of  the  ground  and 
the  vegetation  thereon  of  said  46  acres  of 
plaintiff's  land  in  the  tract  above  described." 
In  his  said  petition  appellee  farther  alleged 
that  appellant  "knew,  or  by  the  use  of  ordi- 
nary care  could  have  known,  that  said  creek 
would  overflow  and  said  oil  be  caused  to 
-spread  upon  said  lands  and  crops,  when  it 
negligently  caused  or  allowed  the  same  to 
escape  from  its  said  pipe  at  the  time  and 
place  and  In  ttie  manner  that  it  did,  as  alleg- 
ed herein,  and  when  it  allowed  said  oil  to 
stand  in  the  bed  of  said  creek  after  it  so  es- 
caped thereto,  and  he  says  that  by  the  use 
of  ordinary  care  in  the  construction,  main- 
tenance, and  operation  of  said  pipe  line  at 
«aid  place  by  the  defendant  said  oil  would  not 


have  flowed  from  said  pipe  line,  and  wonld 
not  have  been  allowed  to  stand  in  said  creek 
and  overflow  plaintiff's  said  lands,  and  that 
the  damages  herein  complained  of  wonld  not 
have  occurred."  In  a  trial  amendment  to  hia 
said  petition  appellee  further  alleged  as  fol- 
lows: "That  in  addition  to  the  negligence 
of  the  defendant  as  alleged  in  plaintUTs  said 
amended  original  petition,  said  defendant 
was  further  negligent  in  the  construction, 
maintenance,  and  operation  of  its  said  pipe 
line  at  the  time  and  place  as  complained  of 
by  plaintiff  in  said  amended  petition,  in  that 
in  laying  and  constructing  said  pipe  line  aC 
the  point  where  it  broke  as  alleged  by  plain-' 
tiff,  said  defendant  n^ligently  coupled  two 
joints  of  its  pipe  in  an  uneven  and  nnlevel 
and  unskillful  manner,  so  that  the  same  was 
weak  at  said  point  and  would  not  stand  the 
ordinary  pressure  of  the  oil  as  the  same  was 
conveyed  through  it  at  said  point,  and  negli- 
gently maintained  the  same  in  said  condition 
to  the  time  that  it  bursted  as  alleged  in  said 
petition ;  that  said  defendant  was  also  gnilty 
of  further  negligence  in  forcing  oil  through 
said  pipe  line  at  said  point  at  said  time  with 
too  great  a  pressure,  so  great  that  said  pipe 
would  not  stand  the  same  at  said  point,  but 
bursted  under  It,  as  alleged  by  him  in  said 
petition;  and  was  further  negligent  in  mak- 
ing its  construction  at  said  point  in  snch  a 
weak  manner  and  out  of  such  weak  and  In- 
ferior material  that  the  same  would  not  with- 
stand the  pressure  of  the  oil  as  it  was  con- 
veyed through  the  same  at  said  point  and  at 
said  time,  and  that  by  reason  of  said  neg- 
ligence as  above  alleged,  together  with  that 
alleged  in  plalntifTs  said  amended  petition, 
the  same  was  caused  to  burst  as  alleged 
therein  and  to  do  the  injury  and  damage  at 
the  time,  place,  and  In  the  manner  and  to  the 
amount  as  set  out  In  said  i>etition."  In  its 
answer,  after  denying  the  allegatlcms  of  the 
petition,  appellant  alleged  that  as  a  common 
carrier  and  public  service  corporation  It  was 
authorized  by  law  to  construct,  maintain,  and 
operate  its  pipe  line;  that  it  had  acquired 
and  held  the  right  of  way  occupied  by  it 
through  Hopkins  county  in  the  manner  pro- 
vided by  law ;  that  it  had  exercised  due  care 
in  selecting  the  material  used  in  the  con- 
struction of  its  pipe  line,  and  in  constructing 
and  afterwards  maintaining  and  operating 
the  same ;  that  its  said  pipe  line  was  in  fact 
in  good  order  and  condition;  and  then  far- 
ther alleged  as  follows:  "That  said  pipe  was 
necessarily  and  properly  placed  underground 
where  It  could  not  be  Inspected  and  defend- 
ant kept  constantly  informed  as  to  its  con- 
dition, and  if  there  was  any  defect  in  thcf 
pipe  at  the  place  where  the  alleged  break  oc- 
curred the  same  was  latent,  and  under  the 
surrounding  conditions  was  not  discoverable 
by  defendant  by  the  exercise  of  due  and  prop- 
er care  on  its  part;  that  defendant  had  no 
reason  to  anticipate  any  such  break  occur- 
ring, and  had  taken  all  proper  precautions 
to  guard  against  such  breaks  and  the  oou- 
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fleqnences  thereof;  that  it  any  each  break  oc- 
curred as  that  alleged,  and  plaintiff  has  been 
damaged  In  any  of  the  particulars  alleged, 
which  defendant  denies,  the  same  was  due  to 
Inevitable  accident  and  happened  in  the 
coarse  of  the  proper  conduct  and  operation  of 
defendant's  pipe  line  and  business,  and  the 
damages  resulting  from  and  incident  to  such 
break  occurring  are  not  recoverable  in  such 
a  suit  as  this  under  the  allegations  of  plain- 
tUTs  petlUon." 

On  the  measure  of  damages  the  court  in- 
structed the  lury  as  follows:  "7th.  If  you 
find  for  plaintiff  the  measure  of  damages  will 
be  as  follows:  The  measure  of  damage,  if 
any,  for  the  destruction  of  grass  and  corn- 
stalks upon  said  land  is  the  reasonable  cash 
market  value  of  such  grass  and  cornstalks 
at  the  time  and  place  the  same  were  so  de- 
stroyed. If  they  were,  and  the  measure  of 
damages  for  the  destruction  or  injury  to  the 
grass  turf  and  soil  on  said  premises,  if  there 
was  such  destruction  or  injury.  Is  the  differ- 
ence. If  any,  between  the  cash  market  vaine 
of  said  lands  upon  which  said  grass  turf  and 
said  soil  were  situated  Just  before  they  were 
destroyed  or  injured,  and  Just  after  they  were 
destroyed  or  injured,  if  they  were  destroyed 
or  injured." 

The  trial  resulted  In  a  Judgment  in  ap- 
pellee's favor  for  the  sum  of  $223.60.  interest 
and  costs. 

D.  Edward  Greer  and  Templeton,  Crad- 
dock,  Crosby  &  Densmore.  for  appellant.  O. 
E.  Sbeppard,  for  appellee. 

WIIXSON,  C.  J.  (after  stating  the  facts  as 
above).  On  the  theory.  It  seems,  that  if 
plaintiff  wa»  entitled  to  recover  at  all  it 
must  have  been  because  and  only  because  ap- 
pellant had  been  guilty  of  negligence  In  the 
construction  and  operation  of  Its  pipe  line. 
on  the  ground  that  there  was  no  evidence 
whatever  that  It  bad  been  so  negligent,  ap- 
pellant asked  the  court  to  peremptorily  In- 
struct the  Jury  to  find  in  its  favor  If  It 
should  he  conceded  that  the  maxim  "res  Ipsa 
loquitur"  bad  no  application  to  the  case,  and 
that  proof  merely  that  the  pipe  broke  and 
that  oil  flowed  therefrom  and  onto  appellee's 
land  and  Injured  it,  did  not  raise  an  issue  as 
to  negligence  on  its  part  in  the  construction 
and  operation  of  the  pipe  line,  the  court 
properly  refused  to  Instruct  the  Jury  as  so 
requested  because  it  ignored  an  issue  made 
by  the  pleadings  and  the  evidence  as  to  ap- 
pellant's liability,  notwithstanding  it  may  not 
have  been  guilty  of  negligence  in  construct- 
ing and  operating  its  {ripe  line.  If  It  was  guilty 
of  negligence  In  that  it  failed  to  use  ordi- 
nary care  after  the  oil  escaped  to  prevent 
an  Injury  thereby  to  appellee's  land  and  pas- 
turage thereon.  In  By.  Co.  t.  Platzer,  73 
Tex.  117,  11  8.  W.  160,  S  L.  a.  A.  639,  16 
Am.  St  Rep.  771,  it  was  held  that,  notwith- 
standing the  absence  of  negligence  on  the 
part  of  a  defendant  in  kindling  a  fire  on  his 
own  premises.  If  it  spread  to  adjoining  prem- 
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Ises,  and  he  should  fall  to  use  ordinary  care 
to  extinguish  It,  he  would  be  liable  for  in- 
jury resulting  from  It  to  the  owner  of  such 
premises.  The  ruling  In  that  case  has  re- 
peatedly since  been  followed  by  the  courts 
of  this  state  (By.  Co.  v.  Anderson.  41  Tex. 
Civ.  App.  394,  98  S.  W.  440;  By.  Co.  V.  Chlt- 
tlm,  81  Tex.  Civ.  App.  40,  71  S.  W.  290; 
Dillingham  v.  Whitaker,  25  S.  W.  724;  Rost 
T.  By.  Co.,  76  Tex.  168,  12  S.  W.  1138),  and 
we  think  the  principle  furnishing  the  basis 
for  It  is  applicable  In  a  case  like  this  one, 
and  that  the  court  did  not  err  in  refusing  to 
so  peremptorily  Instruct  the  Jury. 

Appellant  contended  that  the  evidence  fail- 
ed to  show  any  negligence  on  Its  part  (1)  in 
the  selection  of  material  with  which  to  con- 
struct its  pipe  line;  (2)  or  in  constructing 
its  said  pipe  line  at  the  point  where  It  broke ; 
(3)  or  in  the  operation  of  same  at  th»  time 
it  was  broken;  (4)  or  In  connection  with 
the  escape  of  the  oil  from  its  pipe  line,  and 
requested  the  court  to  Instruct  the  Jury  not 
to  consider  questions  as  to  its  negligence  In 
those  particulars.  If  the  maxim  "res  ipsa 
loquitur"  should  be  applied  to  the  case  as 
made  by  the  pleadings,  the  requested  Instruc- 
tions we  think  were  properly  refused.  But 
we  are  of  the  opinion  that  that  maxim  was 
not  applicable,  because  in  his  pleadings  ap- 
pellee charged  as  the  negligence  he  relied 
upon  specific  acts  and  omissions  on  the  part 
of  appellant  In  Kennedy  v.  By.  Co.,  128 
Mo.  App.  297,  107  S.  W.  17,  It  was  held  by 
the  -Kansas  City  Court  of  Appeals  that  "where 
a  plaintiff  states  a  case  of  specific  negligence 
he  abandons  his  right  to  the  presumption 
arising  from  the  rule  of  res  ipsa  loquitur, 
and  voluntarily  takes  upon  himself  the  bur- 
den of  proving  the  specific  negligence  charg- 
ed." ▲  similar  ruling  was  made  by  the  same 
court  m  Tighe  v.  By.  Co..  107  8.  W.  1085, 
and  by  the  Supreme  Court  of  Missouri  in 
Feary  v.  By.  C!o.,  162  Mo.  75,  62  8.  W.  468; 
McGratb  v.  8t  Louis  Transit  Co.,  197  Mo. 
97,  94  8.  W.  874;  and  Price  t.  By.  Co.,  220 
Mo.  485,  119  8.  W.  988.  In  the  case  last 
mentioned  the  court  said  that  pleading  spe- 
cific acts  of  negligence  "rises  to  the  dignity 
of  an  admission  of  record  that  she  (the 
plaintltT)  knew  the  cause  of  the  accident 
Not  only  so — she  points  out  specifically  the 
negligent  acts,  and  must  prove  them,  and  re- 
cover, if  at  all,  upon  the  negligent  acts 
pleaded."  The  same  ruling  seems  to  have 
been  made  by  the  Ciourt  of  Civil  Appeals  for 
the  Fourth  District  in  Brewing  Co.  v.  Wil- 
lie, 114  S.  W.  191,  where  Neill,  J.,  said: 
"This  is  not  a  case  where  the  doctrine  of 
res  ipsa  loquitur  applies;  for  the  plaintiff, 
having  specifically  alleged  the  acts  of  de- 
fendant's negligence,  cannot  make  out  a  prima 
facie  case  without  direct  proof  of  actionable 
negligence,  but  must  prove  the  acts  of  neg- 
ligence which  he  averred,  and  that  such  neg- 
ligence was  the  proximate  cause  of  hia  In- 
juries." In  Its  opinion  on  a  motion  for  a 
rehearing  the  court  explained  that  It  did  not 
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mean  by  the  use  of  the  words  "direct  proof 
that  negligence  specifically  alleged  conid  not 
be  shown  by  clrcnmstantlal  eridence,  but  we 
do  not  understand  them  to  have  meant  by 
such  explanation  that  they  receded  from  the 
opinion  they  bad  expressed,  that  the  maxim 
did  not  apply  where  the  ne^lgence  relied 
upon  Is  spedflcally  alleged.  In  his  work  on 
Negligence,  Judge  Thompson  states  the  rule 
to  be  that  the  plaintlfT  "is  not  deprived  of 
his  right  to  rely  upon  the  doctrine  of  res 
Ipsa  loquitur  by  reason  of  having  averred  the 
particular  act  of  negligence  complained  of, 
where  such  act  Is  the  one  which  the  legal 
Inference  of  negligence  tends  to  establish," 
citing  as  authority  tor  the  rule  as  he  states 
it  to  be,  Gallagher  v.  Edison  Ilium.  Ca,  72 
Mo.  App.  576,  a  case  to  which  we  have  not 
access.  6  Thompson  on  Neg.,  f  7643,  p.  627. 
In  Traction  Co.  v.  Worrell,  86  N.  K.  78,  the 
Appellate  Court  of  Indiana  followed  without 
comment  the  rule  as  stated  by  Judge  Thomp- 
son. An  examination  of  the  case  cited  in 
72  Mo.  App.  570,  might  disclose  that  It  Is 
not  in  conflict  with  the  later  cases  from  that 
state,  cited  above.  But  if  it  is,  it  should  be 
regarded  as  overruled  by  them.  If  the  rule 
is  as  It  is  stated  to  be  in  the  Kennedy  and 
Price  and  other  cases  cited  above,  it  is  clear 
the  doctrine  in  question  has  no  application 
to  the  case  before  us.  And  we  think  it  Is 
not  within  the  rule,  even  as  it  is  stated  by 
Judge  Thompson  to  be.  It  was  shown  that 
pieces  of  iron  or  steel  piping,  threaded  at 
their  respective, ends,  were  used  In  constnict- 
Ing  the  pipe  line,  and  that  It  was  constructed 
during  very  warm  weather,  by  Joining  con- 
secutively, by  means  of  a  threaded  collar,  the 
pieces  of  piping  one  to  another.  The  piping 
so  Joined  was  then  placed  in  a  trench  pre- 
pared for  the  purpose,  varying  in  depth  from 
two  to  four  feet  according  to  the  lay  of  the 
land,  and  covered  with  dirt '  It  was  shown 
that  the  oil  escaped  during  a  spell  of  cold 
weather,  and  the  testimony  tended  to  show 
that  it  escaped  because  the  threading  hold- 
ing together  sections  of  the  piping  at  the 
place  where  it  escaped  had  become  broken, 
permitting  such  sections  to  separate  and  pull 
apart  from  each  other.  Witnesses  testified 
that  the  separation  of  the  sections  was  due 
to  the  eflTect  on  the  iron  or  steel  of  the  cold 
weather — that  the  piping  before  same  was 
connected  In  the  construction  of  the  line  had 
become  expanded  by  the  then  prevailing 
heat  and  as  the  effect  of  the  cold  weather 
prevailing  when  the  oil  escaped  the  piping 
had  so  contracted  as  to  shorten  and  cause 
the  sections  to  pull  apart  at  the  place  where 
the  oil  escaped.  In  specifying  the  negligence 
he  relied  upon  as  entitling  him  to  recover 
the  Judgment  he  sought,  appellee  did  not 
charge  as  negligence  on  the  part  of  appellant 
that  It  constructed  its  pipe  line  without  ref- 
erence to  the  effect  thereon  of  variations  in 
the  temperature  of  weather  reasonably  to  be 
anticipated  in  the  locality  where  it  was  sit- 
uated.   The  "legal  inference  of  negligence^" 


from  an  application  of  the  maxim  tn  ques- 
tion, "tends  to  establish"  negligence  in  the 
particular  we  have  Just  discussed  as  strong- 
ly as  it  does  in  any  of  the  particulars  speci- 
fied in  appellee's  pleadtngsw  We  have  there- 
fore a  case  where  the  legal  inf«ence  of  n^- 
llgence  arising  from  the  happening  of  the 
accident  and  consequent  injury,  "where  the 
defendant  owes  to  the  plaintlfl  a  duty  to  use 
care,  and  the  thing  causing  the  accident  is 
shown  to  be  under  the  management  of  the 
defendant  or  his  servants,  and  the  accident 
is  such  that  in  the  ordinary  course  of  things 
does  not  occur  if  those  who  have  the  man- 
agement or  control  use  proper  care"  (29  Cyc. 
581)  may  as  reasonaUy  be  referred  to  an  act 
or  omission  of  the  defraidant  not  pleaded  as 
It  can  be  to  its  acts  or  omissions  pleaded. 
In  other  words,  the  "legal  inference  of  neg- 
ligence tended  to  establish"  not  only  the 
"particular  act  of  negligence  complained  of," 
but  another  act  of  negligence  as  well,  on  ac- 
count of  which,  because  he  had  not  pleaded 
it  plaintlfT  was  not  entitled  to  recover.  Un- 
der  the  rule  as  stated  by  Judge  Thompson, 
It  may  be,  if  a  plaintiff's  pleadings  in  a  given 
case  should  specify  as  negligence  every  act 
or  omission  of  the  defendant  from  which  an 
inference  of  negligence  proximately  causing 
the  Injury  could  be  deduced,  the  maxim 
might  be  Invoked  to  support  the  judgment. 
But  when  the  plaintUTs  pleadings  fail  to 
make  such  a  specification,  and  the  legal  in- 
ference of  negligence  can  be  referred  as  well 
to  an  act  not  specified  as  to  one  ^;)ecifie<l, 
we  think  the  maxim  cannot  be  invoked  un- 
der the  rule  as  he  states  it 

The  seventh  paragraph  of  the  court's  charge 
to  the  Jury,  copied  in  the  statement  made 
of  the  case,  is  attacked  on  the  ground  that 
it  did  not  correctly  state  the  measure  of  the 
damages  recoverable  by  appellee.  If  the  find- 
ing of  the  Jury  should  be  In  his  favor. 
There  was  evidence  tending  to  show  that 
grass  and  cornstalks  on  the  land  were  ren- 
dered valueless  as  pasturage;  that  the  turf 
of  the  grass  was  killed ;  and  that  the  soil 
was  rendered  less  productive,  more  difficult 
to  cultivate,  etc.  The  measure  of  damages 
for  grass  and  cornstalks  destroyed  was  the 
market  value  of  same  at  the  time  and  place 
when  and  where  same  were  destroyed;  and 
the  measure  of  damages  to  the  land  by  rea- 
son of  Injury  to  the  turf,  etc.,  was  the  dif- 
ference in  the  value  of  the  land  Immediately 
before  and  immediately  after  the  oil  injured 
it  not  taking  into  consideration  the  value 
of  the  grass  and  cornstalks.  By.  Co.  v. 
Prude,  86  B.  W.  1047,  39  Tex.  Civ.  App.  144 ; 
By.  Co.  v.  Chittim,  31  Tex.  Civ.  App.  40,  71 
S.  W.  297.  The  instruction  was  misleading 
and  therefore  erroneous,  we  think,  in  that  It 
might  have  been  construed  by  the  Jury  as 
authorizing  a  double  recovery  on  account  of 
the  grass  and  cornstalks.  They  might  have 
construed  it  as  directing  them  to  find  as  the 
damages  to  the  land  the  difference  between 
its  value  with  the  grass  and  cornstalks  un- 
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Injured  on  It  Inunediately  before  It  tras  in- 
jured and  Its  Talue  Immediately  ttiereafter- 
ward,  wlien  tlie  grass  and  cornstalks  had 
become  valueless.  Such  of  the  assignments 
in  the  brief  as  present  questions  likely  to 
arise  on  another  trial,  and  which  have  not 
in  effect  been  disposed  of  by  what  has  been 
said,  are  overruled.  , 

The  Judgment  is  reversed,  and  Uie  cause 
la  remanded  for  a  new  ti-ial. 


ITASCA  INDBPBNDBNT   SCHOOL  DIST. 

et  ai.  V.  Mcelroy  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  22, 
1910.) 

1.  CoRsrrnrnoiTAi.  Law  <{  9*)— AuKHUtKNTB 
—Adoption. 

Under  Const  art.  17,  |  1,  providing  for  an 
amendment  of  the  Constitution  by  a  majority 
of  votes  cast,  a  majority  of  the  votes  cast  on  the 
proposition  for  amendment  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  7;   Dec.  Dig.  4  9.»] 

2.  ScHOOu  AND  School  Distbicts  (8  97*>— 
Bonds  —  School  Taxes  —  AxnsoBrrr  to 
Levy. 

Under  the  express  provisions  of  Acts  1900 
(Acts  1909,  c.  12,  1 154),  aa  authorised  by  Const 
art.  7,  8  3,  adopted  in  1008,  the  taxpaying  vo- 
ters of  an  independent  school  district  may,  oy  a 
majority  vote,  anthorize  the  issuance  of  school 
district  bonds  for  building  purposes,  and  at  the 
same  election  anthorixe  a  maintenance  tax,  the 
aggregate  tax  for  both  purposes  not  being  in 
excess  of  60  cents  on  the  $100  valuation,  and 
it  is  not  necessary  at  such  elections  that  the 
rate  of  tax  be  determined. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  |  97.*] 

8.  Schools  and  School  Distbicts  (8  103*)— 

School  Taxks— Authobitt  to  Levy. 

Acts  1909,  c.  12,  8  IM,  provides  for  levy- 
ing by  the  trustees  of  an  independent  school  dis- 
trict of  an  annual  tax  to  not  exceed  60  cents 
on  the  |100  valuation  of  taxable  property  for 
maintenance  of  schools,  a  tax  not  to  exceed  25 
cents  on  the  $100  valuation  for  the  purchase  of 
sites  for  school  buildings,  if  a  majority  of  the 
taxpaying  voters  of  the  district  vote  in  favor 
of  such  tax,  but  the  specific  rate  of  tax  need 
not  be  determined  at  the  election ;  that  the  trus- 
tees may  issue  lx>nds  for  building  purposes,  but 
the  aggregate  shall  not  exceed  an  amount  on 
which  a  tax  of  25  cents  on  the  $100  valuation 
of  property  in  the  district  will  not  pay  interest, 
and  provide  a  sinking  fund  sufficient  to  pay  the 
principsl  at  maturibr.  Held,  that  the  pnrpoae 
of  the  election  is  to  determine  whether  a  district 
tax  shall  be  levied  for  maintaining. such  schools, 
and  the  payment  of  the  bonds  proposed  to  be  is- 
sued for  that  purpose,  not  to  exceed  the  con- 
stitutional and  statutory  limit,  and  the  specific 
rate  for  maintenance  and  bond  purposes  is  to 
be  fixed  by  the  trustees  within  such  limit 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districto,  Dec.  Dig.  8  103.*] 
4.  Schools  and  School  Distbicts  ({  103*)— 

School  Taxes  —  Election  to  Adthobizk 

Tax. 

Under  Acts  1909,  c  12,  {  154,  providing 
for  levy  of  tax  in  independent  school  districts, 
when  authorized  by  the  tanaying  voters  of  the 
district  for  school  purpose?,  not  to  exceed  50 
cents  on  the  $100  valuation  of  tlie  taxable  prop- 
•rtyi  an  election  to  authorise  such  tax  is  not 


-void  because  the  order  and  notice  of  such  elec- 
tion failed  to  state  tbst  the  rate  would  be  50 
cents  on  the  $100  proi)erty  valuation,  or  less 
than  that  amount 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  8  103.*] 

6.  Schools  and  School  Distbicts  (8  97*) — 
School  Election— Poweb  to  Obdeb. 

Though  in  common  school  districts  elections 
to  determine  the  questions  of  issuing  bonds  and 
special  taxation  are  ordered  b^  the  .  county 
judge,  in  Independent  school  districts  such  elec- 
tions should  be  ordered  by  the  school  trustees. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  8  97.*] 

Aroeal  from  District  Clourt,  Uill  County; 
W.  O.  Wear,  Judge. 

Action  by  B.  A.  McElroy  and  others  against 
the  Itasca  Independent  School  District  and 
others.  Plaintiffs  had  judgment,  and  defend- 
ants appeal.    Reversed. 

See,  also.  123  S.  W.  117,  for  answers  to 
questions  certified  to  the  Supreme  Court. 

R.  v.  Davidson,  Atty  Oen.,  C.  A.  Leddy; 
Asst  Atty.  Gen.,  and  Ivy,  Hill  &  Green- 
wood, for  appellants.  Morrow  &  Smithdeal, 
for  appellees. 

TALBOT,  J.  Tbe  appellees,  property  tax- 
imying  voters  in  the  Itasca  Independent 
School  District,  brought  this  suit  against 
said  district,  which  was  a  school  district  or- 
ganized for  school  purposes  only,  and  tbe 
trustees  thereof,  seeking  an  injunction  re- 
straining the  issuance  of  bonds  and  the  col- 
lection of  taxes  therefor,  and  also  restraining 
the  levy  and  collection  of  a  tax  for  mainte- 
nance of  the  schools  in  said  district  It  is 
alleged  that  tbe  Itasca  Independent  School 
District  is  a  corporation  organized  for  school 
purposes  only ;  that  within  said  district  there 
is  situated  the  town  of  Itasca,  Hill  county, 
Tex.,  which  is  incorporated  under  the  gen- 
eral laws  of  this  state  as  a  town  of  over 
1,000  and  under  10,000  inhabitants;  that  the 
boundary  of  said  Independent  school  district 
embraces  other  territory  besides  that  em- 
braced in  the  corporate  limits  of  said  town 
of  Itasca,  to  wit  in  all  about  16  square  miles . 
of  territory ;  that  the  other  defendants,  name- 
ly, W.  H.  Ooffman,  M.  S.  Wood,  W.  C.  Tlbbs. 
C.  L.  Martin,  J.  T.  Emerson,  W.  T.  Bethany, 
and  W.  S.  Reese,  all  of  whom  reside  in  Hill 
county,  Tex.,  are  the  duly  elected  and  quali- 
fied trustees  of  said  school  district ;  that  the 
defendants  Coffman,  Wood,  Tlbbs,  and  Beth- 
any, acting  In  their  capacity  as  trustees  of 
said  Itasca  Independent  School  District,  to- 
gether with  R.  B.  Weir  and  W.  R.  Carr,  who 
were  then  trustees,  on  the  12th  day  of  April, 
1009,  entered  on  the  minutes  of  said  school 
district  an  order  for  an  election  to  be  held 
therein  on  the  15th  day  of  May,  1909,  to  de- 
termine whether  the  bonds  of  said  district 
should  be  issued  to  the  amount  of  $35,000 
payable  40  years  from  date  and  bearing  in- 
terest at  the  rate  of  6  per  cent  per  utinnm 
for  the  purpose  of  constructing  and  equip- 
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ping  a  pnbllc  school  building  of  brick  ma- 
terial, and  whether  there  should  be  annually 
leyled,  assessed,  and  collected  on  the  taxable 
property  of  said  district  for  the  current  year 
and  annually  -while  said  bonds  or  any  of 
them  are  outstanding  a  tax  sufficient  to  pay 
the  current  Interest  on  said  bonds  and  pro- 
vide a  sinldng  fund  to  pay  the  principal  at 
maturity,  and  whether  said  board  of  trustees 
should  be  authorized  to  annually  levy  and 
collect  a  tax  for  the  support  and  mainte- 
nance of  the  schools  of  said  district,  not  to 
exceed  SO  cents  on  the  $100  valuation  of  tax- 
able property  In  said  district,  to  be  levied 
and  collected  for  the  year  1909  and  annually 
thereafter  until  discontinued  as  provided  by 
law ;  that  on  May  15,  1909,  an  election  was 
held  In  said  school  district  under  said  orders 
and  resulted  in  favor  of  said  bonds  and  the 
said  levies  and  so  declared  by  defendants; 
that  the  defendants  were  about  to  Issue  said 
bonds  and  levy  said  taxes  In  conformity  with 
said  cvders,  and,  unless  restrained,  would  do 
flo.  The  principal  grounds  all^^  for  the 
issuance  of  the  Injunction  prayed  for  are 
that  the  defendants  claim  the  right  to  issue 
the  bonds  and  levy  the  taxes  authorized  by 
the  election  of  May  15,  1909,  by  virtue  of  an 
act  of  the  Thirty-First  I/egislature  (Acts  1909, 
c.  12),  entitled,  "An  act  putting  Into  effect 
the  constitutional  amendment  adopted  by  the 
people  at  the  last  general  election,  relating 
to  public  schools,  by  amendment  sections  50, 
57,  58,  69,  flO,  61,  63,  65,  66,  76,  77,  78,  80,  81, 
and  164,  and  adding  164i-,  of  chapter  124  of 
the  Acts  of  the  Regular  Sessions  of  the  29th 
Legislature,  relating  to  school  districts  and 
school  funds,  repealing  all  laws  and  parts  of 
laws  tn  conflict  herewith,  and  dedarlng  an 
emergency,"  and  that  said  constitutionfti 
amendment,  which  was  an  amendment  to 
section  8,  art.  7.  of  the  present  Constitution, 
was  never  in  fact  adopted;  that,  whilst  It 
received  more  votes  cast  in  its  favor  than 
cast  against  it,  yet  it  did  not  receive  a  ma- 
jority of  all  the  votes  polled  in  the  general 
election  at  which  it  was  submitted,  and  there- 
fore any  act  of  the  Legislature  thereunder  is 
void,  and  any  act  of  defendants  thereunder 
is  void,  the  contention  being  that  article  17, 
I  1,  of  the  Constitution  of  this  state,  refer- 
ring to  proposed  amendments  thereto,  when 
submitted  in  a  general  election,  requires  the 
amendment  to  receive  a  majority  of  all  the 
votes  cast  In  such  election,  and  that  a  ma- 
jority of  the  votes  cast  on  the  proposed 
amendment  is  not  sufficient  to  legally  ratify 
the  same;  that  the  election  for  the  bonds 
is  void  because  the  act  of  the  Thirty-First 
Legislature  under  which  said  election  was 
held  is  void  for  the  reason  that  the  caption 
of  said  act  purports  to  put  into  effect  the 
amendment  to  article  7,  |  8,  of  the  Constitu- 
tion, adopted  In  190S,  and  neither  said  amend- 
ment nor  the  caption  of  said  act  of  the  Leg- 
islature contains  any  reference  to  the  issu- 
ance of  bonds;  that  the  order  of  the  school 
board  for  said  election,  the  amount  of  tax 


that  may  be  levied  to  i>ay  said  bonds.  Inter- 
est, and  sinking  fnnd.  Is  not  limited  to  any 
rate  of  taxation ;  tiiat  if  said  bonds  should 
be  issued  and  placed  In  the  hands  of  inno- 
cent purchasers,  not  residents  of  the  state, 
the  same  might  be  a  lien  upon  the  property 
in  the  district,  and  would  require  a  levy  of 
taxation  upon  plalntifTs'  property  in  excess 
of  the  tax  authorized  by  the  Constitution 
and  laws  of  the  state;  that  no  amoimt  of 
tax  was  fixed  or  submitted  to  the  voters,  nor 
were  they  called  upon  to  pass  on  the  amount, 
and  that  as  submitted  the  amount  is  indef- 
inite' and  undetermined ;  that  the  adoption 
of  the  maintenance  tax  exhausted  the  tax- 
ing power  of  the  district,  and  leaves  nothing 
to  support  the  bond^  that  the  board  of  trus- 
tees had  no  authority  to  order  said  election, 
but  same  had  to  be  done  by  the  county  Judge, 
and  that  the  sheriff  should  have  given  notice 
of  the  election  and  the  president  of  the  school 
board,  and  that  the  county  Judge,  commis- 
sioners' court,  and  sheriff  had  nothing  to  do 
with  the  election  in  question;  that  the  act 
of  the  Thirty-First  Legislature  with  refer- 
ence to  bonds  and  rate  of  tax  in  school  dis- 
trict matters  is  unconstitutional  because  un- 
intelligible, and  because  It  authorizes  a  great- 
er tax  than  25  cents  for  payment  of  Interest 
and  sinking  fund  upon  the  twnds,  and  au- 
thorizes a  change  in  rate  of  taxation  as  fixed 
by  vote  of  the  people  through  the  county 
superintendent  and  commissioners'  court,  and 
attempts  to  fix  an  automatic  rate  in  the  par- 
ticular district,  though  fixed  by  the  voters. 
The  defendants  answered  by  general  and  Espe- 
cial exertions  to  plaintiffs'  petition,  a  gen- 
eral denial,  and  among  other  things  alleged, 
under  oath,  that  they  had  no  intention  of 
levying  and  collecting  more  than  GO  cents  on 
the  $100  valuation  of  taxable  property  in  the 
school  district,  and  that  they  would  make 
no  attempt  to  collect  more  than  said  sum  for 
all  purposes;  tliat  they  have  not  and  will 
not  attempt  to  collect  more  than  26  cents  on 
the  $100  valuation  of  said  property  for  the 
purpose  of  paying  Interest  and  creating  a 
sinking  fund  sufficient  to  pay  said  bonds  at 
maturity;  that  the  amount  of  the  assessed 
taxable  property  in  said  district  for  the  year 
1908  amounts  to  the  sum  of  $1,067,120,  and 
that  the  amount  of  taxable  property  for  the 
year  1909  is  greater  than  it  was  for  1906. 
It  is  shown  by  the  record  and  conceded  that 
that  the  constitutional  amendment  in  question 
received  a  majority  of  all  the  votes  polled 
on  that  proposition,  but  did  not  receive  a 
majority  of  all  the  votes  polled  in  the  elec- 
tion at  which  it  was  submitted.  Upon  a 
hearing  in  chambers  the  court  on  July  15, 
1909,  granted  plaintiffs  an  injunction  re- 
straining defendants  from  the  sale  of  the 
bonds  described  in  plalntlffB'  petition  and 
from  collecting  the  tauces  therein  mentioned. 
E'rom  this  ordei  and  Judgment  of  the  court 
appellants  have  perfected  an  appeal  to  this 
court 
With  the  exception  of  the  allegation  that 
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ttie  election  should  have  been  ordered  by  the 
county  judge,  etc.,  which  Is  not  therein  in- 
Bteted  upon,  the  propositions  contended  for  by 
appellees  in  their  brief  In  support  of  the  dis- 
trict court's  action  in  grantlnj;  the  injunction 
applied  for  by  them  is  sufficiently  indicated 
by  the  foregoing  grounds  alleged  therefor. 
Appellants  challenge  the  sufficiency  of  these 
grounds  to  justify  the  court's  action,  and  in- 
sist, in  effect,  (1)  that  it  did  not  require  a 
majority  of  all  the  votes  cast  In  the  general 
election  held  in  1908,  at  which  the  amend- 
ment of  article  7,  f  8,  of  the  Constitution  was 
voted  on,  to  legally  ratify  -and  adopt  said 
amendment,  but  that  a  majority  of  the  votes 
cast  thereon  was  sufficient  for  such  purpose ; 
(2)  that  the  taxpaying  voters  of  Itasca  Inde- 
pendent School  District  had  the  right,  by  a 
majority  vote,  to  authorise  the  Issuance  of 
the  bonds  for  bnlldlng  purposes,  and  at  the 
same  time  In  said  school  district  election 
to  authorize  a  maintenance  tax,  the  aggre- 
gate tax  for  both  purposes  not  being  in  ex- 
cess of  GO  cents  on  the  $100  valuation,  and 
it  was  not  necessary  that  the  rate  of  tax 
be  determined  in  said  election;  that  the 
voters  in  said  election  expressed  their  as- 
sent to  and  authorized  a  rate  of  tax  for 
both  purposes  not  to  exceed  the  maximum 
fixed  by  the  Constltntipn  and  laws;  (3)  that 
the  fact  that  the  voters  assented  to  the 
maximum  maintenance  tax  did  not  fix  it  in 
that  amount,  and  did  not  thereby  make  it 
obligatory  on  the  trustees  of  the  school  dis- 
trict to  levy  and  collect  for  maintenance  pur- 
poses only  SO  cents  on  the  $100  valuation  of 
the  property  situated  in  said  district,  there- 
fore the  adoption  of  the  maintenance  tax  did 
not  exhaust  the  taxing  power  of  the  district, 
and  leave  the  trustees  without  authority  to 
levy  the  tax  required  to  pay  the  interest  on 
the  bonds  and  provide  the  sinking  fund  nec- 
essary for  their  retirement  at  maturity;  (4) 
that  the  control  of  the  public  schools  in  said 
school  district,  and  the  calling  of  a  tax  elec- 
tion, and  all  matters  incident  to  said  district, 
rested  with  the  trustees,  and  the  county 
jodge,  sheriff,  and  commissioners'  court  had 
nothing  to  do  with  the  same;  (5)  and,  gen- 
erally, that  the  adoption  of  the  maintenance 
tax,  and  the  tax  to  support  the  bonds  and 
all  the  proceedings  of  the  appellants,  were 
authorized  and  have  been  in  strict  conformi- 
ty with  the  Constitution  and  laws  of  the 
state. 

That  the  amendment  to  article  7,  |  3,  of 
the  Constitution,  which  was  voted  on  at  the 
general  election  In  1908,  was  adopted  as  pre- 
scribed by  article  17,  |  1,  of  the  Constitution 
of  this  state,  is  definitely  settled  by  the  opin- 
ion of  our  Supreme  Court  rendered  in  this 
case  upon  the  certiflcatlon  of  the  question 
for  their  decision.  See  123  S.  W.  U7.  The 
Supreme  Court,  in  construing  article  17,  | 
I,  of  the  Constitution,  which  preacribea  the 
procedure  for  the  amendment  of  that  Instm- 
ment,  holds  that  the  language  of  said  article, 
namelyi  "A   majority   of    the    votes    cast," 


means  a  majority  of  the  votes  cast  for  the 
proi>OBed  amendment,  and  not  a  majority  of 
the  total  votes  polled  at  the  election.  The 
decision  is  based  solely  upon  the  court's  con- 
struction of  the  language  of  said  article  17, 
I  1,  of  the  Constitution,  and  is  ,ln  accord 
with  the  view  of  this  court  on  the  question. 
The  discussion  of  the  Supreme  Court  seems 
exhanstlve,  and  anything  we  could  add  there- 
to would  be  snpenQuous. 

Upon  the  other  questions  involved  we  agree 
with  the  contentions  of  counsel  for  appel- 
lants, and  believe  that  neither  of  the  proposi- 
tions insisted  upon  by  the  appellees  can  be 
maintained.  The  amendment  to  section  3, 
art.  7,  of  the  Constitution,  empowers  the  Leg- 
islature to  provide  for  the  formation  of  school 
districts  and  to  authorize  "fax  additional  ad 
valorem  tax  to  be  levied  and  collected  within 
such  school  district  for  the  maintenance  of 
public  free  schools,  and  the  erection  and 
equipment  of  school  buildings  therein,  pro- 
vided that  a  majority  of  the  qualified,  proper- 
ty taxpaying  voters  of  the  district  voting 
at  an  election  to  be  held  for  that  purpose, 
shall  vote  such  tax,  not  to  exceed  in  any 
one  year  fifty  cents  on  the  one  hundred  dol- 
lars valuation  of  property,  subject  to  taxa- 
tion in  said  district"  Section  154,  Acts  31st 
Leg.  p.  21,  c.  12,  putting  into  effect  the  con- 
stitutional amendment  referred  to,  reads 
thus:  'trustees  of  incorporated  districts  th'at 
have  been,  or  may  be  hereafter,  Incorporated 
nnder  general  or  special  laws,  for  school  pur- 
poses only,  shall  have  power  to  levy  and  col- 
lect an  annual  ad  valorem  tax,  not  to  exceed 
fifty  cents  on  the  one  hundred  dollars  valua- 
tion of  taxable  property  of  the  district,  for 
the  maintenance  of  schools  therein,  and  a 
tax  not  to  exceed  twenty-five  cents  on  the 
one  hundred  dollars  valuation  for  the  pur- 
chase of  sites,  and  the  purchasing,  construc- 
tion, repairing  or  equipping  public  free  school 
buildings  within  the  limits  of  such  Incorpo- 
rated districts;  provided  that  the  amount  of 
maintenance  tax,  together  with  the  amount 
of  bond  tax  of  the  district  shall  never  ex- 
ceed fifty  cents  on  the  one  hundred  dollars 
valuation  of  taxable  property.  Said  trustees 
shall  have  power  to  issue  coupon  bonds  of 
the  district  for  bnlldlng  purposes,  to  be  made 
payable  not  exceeding  forty  years  from  date, 
in  such  sums  as  they  shall  deem  expedient,  to 
bear  Interest  not  to  exceed  five  per  cent,  per 
annum,  •  •  •  provided  that  the  aggre- 
gate amount  of  bonds  Issued  for  the  above- 
named  purpose  shall  never  reach  such  an 
amount  that  the  tax  of  twenty-five  cents  on 
the  one  hundred  dollars  valuation  of  proper- 
ty in  the  district  will  not  pay  current  In- 
terest and  provide  a  sinking  fund  sufficient  to 
pay  the  principal  at  maturity,  and  provided 
further,  that  no  such  tax  shall  be  levied,  and 
no  such  bonds  Issued  until  after  an  election 
shall  have  ben  held  wherein  a  majority  of 
the  taxpaying  voters,  voting  at  said  election 
shall  have  voted  in  favor  of  the  levying  of 
said  tax,  of  the  issuance  of  said  b<Hid8,  or 
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both,  as  the  case  may  be;  provided  that  the 
specific  rate  of  tax  need  not  be  determined 
In  the  election."  This  section  of  the  act  of 
the  Leglslatore  is  In  no  way  Tlolatlve  of,  or 
prohibited  by,  that  portion  of  the  constlta- 
tlonal  amendment  quoted  above,  or  any  other 
provision  of  the  Constitution,  and  expressly 
authorizes  the  trustees  of  school  districts, 
such  as  the  "Itasca  Independent  School  Dis- 
trict," to  levy  and  collect  an  annual  ad  valo- 
rem tax  not  to  exceed  50  cents  on  the  $100 
valuation  of  taxable  property  In  the  district 
for  the  maintenance  of  schools  therein,  and 
a  tax  not  to  exceed  25  cents  on  the  $100 
valuation  for  the  purchasing  of  sites  and  the 
-construction  and  equipping  of  school  buildings 
-within  the  limits  of  such  district,  but  pro- 
vides that  in  no  event  shall  the  amount  of 
the  maintenance  tax,  together  with  the 
amount  of  the  tax  for  purchasing,  construct- 
ing, and  equipping  the  buildings,  ever  exceed 
50  cents  on  the  $100  valuation  of  the  tax- 
able property,  and  that  the  specific  rate  of  tax 
need  not  be  determined  in  the  election.  The 
proviso  contained  in  this  statute  that  the 
"specific  rate  of  tax  need  not  be  determined 
in  the  election"  is  not  found  in  any  former 
statute  on  the  subject.  On  the  contrary,  un- 
til the  passage  of  the  act  in  question  by  the 
Thirty-First  Legislature,  the  statute  required 
that  the  amount  of  the  tax  to  be  levied  and 
collected  for  school  purposes  should  be  de- 
termined by  the  voters  at  an  election  held 
for  that  purpose.  And  in  Parks  v.  West,  lOS 
S.  W.  466,  this  court  held  that,  under  tlie 
statute  as  it  then  existed,  an  order  for  an 
election  to  determine  whether  or  not  a  tax 
should  be  levied  and  bonds  issued  for  school 
purposes  must  state  the  specific  rate  of  tax 
proposed  to  be  levied;  that  no  discretion  ei- 
ther as  to  whether  the  levy  of  the  tax  should 
be  made,  or  as  to  its  amount,  was  vested  in 
the  commissioners  of  the  county  or  trustees 
of  tlie  district;  and  that  an  election  held 
under  an  order  that  the  tax  should  not  ex- 
ceed a")  cents  on  the  $100  valuation  of  taxable 
property  was  void.  Iliat  decision  was  based 
upon  the  language  of  the  statute  that  the  or- 
der for  the  election  "shall  state  the  amount 
of  the  tax  to  be  voted  on."  But,  as  has  been 
seen,  neither  the  constitutional  amendment 
of  1908,  nor  the  act  of  the  Thirty-First  Leg- 
islature, contains  any  such  language,  but 
said  act  expressly  provides  the  specific  rate 
of  tax  need  not  be  determined  In  the  election. 
This  l>elng  true,  we  think  it  follows  that  the 
purpose  of  the  election,  as  required  by  both 
said  amendment  and  act  of  the  Legislature 
In  such  cases,  is  simply  to  determine  whether 
or  not  the  voters  of  the  school  district  are 
willing  to  be  burdened  with  the  tax  neces- 
sary for  the  maintenance  of  the  schools  with- 
in the  district  and  to  pay  all  the  bonds  pro- 
posed to  be  Issued,  not  to  exceed  the  maxi- 
mum as  fixed  by  the  Constitution  and  laws. 
In  other  words,  we  think  that  under  the 
provisions  of  the  present  Constitution  and 
«tatute  relating  to  the  subject  the  andiority 


of  the  voters  for  the  levy  of  the  tax  and  is- 
suance of  the  bonds  by  the  trustees  is  to  be 
secured  by  the  election,  and  the  specific  rate 
for  maintenance  and  bond  purposes  respec- 
tively, is  to  be  fixed  by  the  trustees  within 
the  limits  allowed  to  pay  first  the  Interest  on 
the  bonds  and  provide  the  sinking  fund  for 
their  retirement  at  maturity,  and  then  such 
an  amount  fixed  for  maintenance  as  the  pre- 
scribed maximum  rate  will  permit  We  do 
not  concur  in  the  contention  of  counsel  for 
appellees  that  the  language  of  the  amendment 
to  the  Constitution  that  the  Legislature  "may 
authorize  an  additional  ad  valorem  tax  to  b^ 
levied,  provided  a  majority  of  the  quaiifletf 
property  taxpaying  voters  of  the  district  vot- 
ing at  an  election  to  I>e  held  for  that  purpose 
shall  vote  such  tax,"  means  tiiat  the  voters 
must  pass  upon  and  fix  the  specific  rate  of 
tax  they  are  to  pay.  This  language  in  our 
opinion  refers  to  the  "additional  ad  valorem 
tax,"  which  the  Legislature  may  authorize 
not  to  exceed  in  any  one  year  50  cents  on  the 
$100  valuation,  and  not  the  specific  or  exact 
rate  to  be  levied  and  collected  for  the  pur- 
poses authorized.  Nor  do  we  concur  In  the 
contention  urged  by  the  appellees  that  the 
election  for  the  Issuance  of  bonds  and  levy  of 
the  tax  therefor  is  void  because  the  taxpay- 
ing voters  of  the  schotol  district,  having  voted 
a  tax  of  50  cents  on  the  $100  valuation  of 
the  taxable  property  In  said  district,  thereby 
exhausted  the  taxing  power  of  the  district, 
and  there  existed  therein  no  power  or  author- 
ity to  levy  an  additional  tax  to  pay  the  in- 
terest upon  said  bonds  and  provide  the  sink- 
ing fund  for  their  retirement  at  maturity,  aB 
required  by  law.  Neither  do  we  agree  to 
the  contention  that  the  election  for  the  iasn- 
ance  of  the  bonds  and  levy  of  the  tax  there- 
for is  void  because  the  order  and  notice  of 
said  election  "failed  to  state  that  the  rate 
would  be  fifty  cents  on  the  one  hundred  dol- 
lars property  valuation  or  less  than  that 
amount."  Whether  the  tax  voted  is  only  for 
the  purpose  of  maintaining  the  schools  or  Is 
for  such  purpose  and  to  support  the  bonds  for 
building  purposes,  the  maximum  limit  fixed 
by  the  Constitution  and  statute  is  50  cents  on 
the  $100  valuation.  Now,  while  there  were 
separate  orders  for  an  election  to  determine 
whether  a  tax  should  be  levied  for  mainte- 
nance not  to  exceed  50  cents  on  the  $100  val- 
tiatlon,  and  to  determine  whether  the  bonds 
should  be  Issued  and  the  tax  levied  therefor, 
yet  it  appears  that  said  orders  were  made  on 
the  same  day  and  the  election  for  both  pur- 
poses ordered  to  be  held  at  the  same  time 
and  place.  This  amounted  practically  to  one 
order  for  an  election  to  determine  whether 
or  not  a  maintenance  tax  and  bond  tax,  which 
together  should  not  exceed  50  cents  on  the 
$100  valdation  of  property  situated  in  the 
district,  should  be  levied  and  levied  in  sudt 
an  amount  for  bond  purposes  as  not  to  ex- 
ceed, as  prescribed  by  law,  25  cents  on  the 
$100  valuation,  and  at  such  a  rate  for  main- 
tenance purposes  that  the  amount  for  that 
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purpose,  together  with  the  bond  tax,  would 
not  exceed  the  maxlmnm  of  60  cents  allowed 
for  both  purposes.  But,  If  it  must  be  said 
that  the  voters  at  the  election  In  question  au- 
thorized the  levy  of  the  maximum  limit  of 
50  cents  for  maintenance  purposes,  still  we  do 
not  think  that  the  maximum  amount  must  be 
levied  for  that  purpose.  As  contended  by 
counsel  for  appellants,  the  fact  that  the  vo- 
ters assented  to  the  maximum  tax,  when  at 
the  same  time  they  authorized  a  bond  tax, 
did  not  fix  the  maintenance  tax  in  that 
amount,  nor  did  It  impose  upon  the  trustees 
the  duty  or  obligation  to  levy  a  SO-cent  main- 
tenance  tax.  The  result  of  the  election  being 
In  favor  of  both  the  maintenance  and  bond 
tax,  it  becomes  the  duty  of  the  trustees  of 
the  school  district  to  so  apportion,  by  the 
specific  rate  fixed,  the  total  amount  authoriz- 
ed to  be  collected,  that  bo^  purposes  should 
be  sustained  rather  than  either  should  ftill. 
This  can  be  accomplished  by  levying  for  bond 
purposes  only  such  an  amount,  not  exceeding 
25  cents  on  the  $100  valuation,  as  will  pay 
the  interest  on  the  bonds,  and  provide  the 
sinking  fund  and  for  maintenance  purposes 
such  a  sum  as  may  be  necessary  therefor, 
not  to  exceed  the  remaining  amount  of  the 
50  cents  allowed;  and  It  will  be  presumed 
that  the  trustees  will  faithfully  perform  this 
duty.  To  do  otherwise  would  be  to  do  wrong 
and  the  presumption  will  not  be  Indulged  that 
they  will  do  wrong. 

Touching  the  proposition,  to  the  etTect  that 
the  election  authorizing  the  issuance  of  bonds 
and  the  levy  of  a  tax  ther^or  is  void  be- 
cause the  order  and  notice  of  the  election 
failed  to  state  the  specific  rate  of  tax  to  be 
levied  for  that,  purpose  or  an  amount  not 
to  exceed  25  cents  on  the  $100  valuation. 
It  may  be  said  that  under  the  constitution- 
al amendment  of  1908  and  the  statute  pass- 
ed by  the  Thirty-First  Legislature,  giving 
effect  to  that  amendment,  as  we  have  al- 
ready held,  it  was  not  necessary  that  the 
specific  rate  should  have  been  so  stated,  and 
that  the  failure  of  said  order  and  notice  to 
state  the  tax  would  be  an  amount  not  to 
exceed  26  cents  on  the  $100  valuation  of  the 
property  in  the  district  did  not  render  the 
election  void.  The  sworn  answer  of  the  ap- 
pellants show  the  assessed  value  of  taxa- 
ble property  In  the  school  district  for  the 
year  1008  to  be  $1,067,120.  The  order  and  no- 
tice referred  to  stated  the  amount  of  the 
bonds  proposed  to  be  issued,  the  rate 'of  in- 
terest per  annum,  and  the  number  of  years 
said  bonds  were  to  run,  and  submitted  to 
the  voter  whether  or  not  such  bonds  should 
be  Issued,  and  whether  there  should  be  an- 
nually levied  and  collected  on  all  the  taxable 
prop»ty  In  the  district  a  tax  sufficient  to  pay 
the  current  interest  on  the  bonds  and  provide 
a  sinking  fund  sufllcient  to  pay  the  principal 
at  maturity.  Tills  proposition  carried  at  the 
election.    The  law  fixed  the  maximum  amount 


of  Oie  tax  thus  authorized  for  said  purposes 
at  25  cents  on  ibe  $100  valuation,  but  left 
the  specific  rate  to  be  determined  and  fixed 
by  the  trustees.  What  rate  of  tax  was  neces- 
sary to  pay  said  interest  and  provide  such 
a  Sinking  fund  was  a  mere  matter  of  calcula- 
tion. It  could  thus  be  definitely  ascertained 
and  known,  and  would  not  exceed,  according 
to  the  known  valuation  of  property,  25  cents 
on  the  $100  of  such  valuation. 

The  contention  that  the  election,  is  void  be- 
cause the  trustees  of  the  district  bad  no  au- 
thority to  order  said  election,  but  the  same 
could  be  ordered  only  by  the  county  judge 
and  notice  thereof  given  by  the  sheriff  of 
the  county,  is  not  believed  to  be  well  taken. 
In  common  school  districts,  such  elections  are 
to  be  ordered  by  the  county  Judge  and  notice 
thereof  given  by  the  sheriff,  but  the  several 
sections  of  the  statutes  bearing  upon  the 
question  make  it  clear,  we  think,  that  in  in- 
dependent school  districts  authority  is  con- 
ferred upon  the  trustees  of  such  districts  to 
order  such  elections. 

It  is  believed  that  the  foregoing  questions 
are  the  principal  ones  on  which  the  merits 
of  the  case  depend,  and  the  only  one  of  suf- 
ficient Importance  to  require  particular  no- 
tice or  discussion.  Our  conclusion  is  that  the 
facts  alleged  In  appellees'  petition  are  Insuffi- 
cient to  entitle  them  to  the  relief  sought. 

The  Judgment  of  the  district  court  is  there- 
fore reversed,  and  the  Injimctlon  granted  by 
that  court  dissolved. 


MISSOURI,   K.  &  T.  RY.   00.  OF  TEXAS 

et  al.  V.  EARLY-CLEMENT  GRAIN  CO. 

(Court  of  Civil  Appeals  of  Texas.     Jan.  12, 

leiO.     Rehearing  Denied  Feb.  9,  1910.) 

Cabriebs  (i  99*)— Carbiaob  or  Goods— Lia- 

BiMTT  FOB  DeilAy— Excuses. 

A  shipment  havine  been  accepted  for  tniDS- 
portation  without  noBce  to  the  shipper  that 
there  was  a  shortage  of  cars  and  an  unprece- 
dented amonnt  of  basineas,  the  carrier  should  be 
held  liable  for  damages  for  unreasonable  delay. 

[EA.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ff  418-420;   Dec.  Dig.  S  99.*1 

Appeal  from  District  Court,  McLennan 
County;    Marshall  Surratt,  Judge. 

Action  by  the  E<arly-Clement  Grain  Com- 
pany against  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Coke,  Miller  &  Coke  and  Clark,  Yantls  & 
Clark,  for  appellants.  John  W.  Davis,  for 
appellee. 

FISHER,  C.  J.  Only  two  questions  are 
raised  In  this  case: 

First  Did  the  plaintiff,  appellee  here,  have 
such  an  interest  In  the  shipment  as  would 
allow  him  to  sue  for  damages  occurring  dur- 
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ing  transportation?  There  te  evidence  which 
brings  this  question  within  rule  of  T.  C.  Ry. 
Co.  V.  Dorsey,  30  Tex.  Civ.  App.  377,  70  S. 
W.  576. 

Second.  Can  carrier  excuse  delay  In  trans- 
IKirtatlon  on  account  of  shortage  in  can  ahd 
unprecedented  amount  of  business?  The 
shipment  was  accepted  for  transportation 
without  notice  to  the  shipper  of  these  facts; 
consequently  carrier  should  be  held  liable 
for  damages  on  account  of  unreasonable  de- 
lay. G..  C.  &  S.  F.  Ry.  V.  Bodge,  10  Tex. 
Civ.  App.  543.  30  S.  W.  S29 ;  I.  &  G.  N.  R. 
R.  Co.  V.  Anderson,  21  8.  W.  691 ;  G.,  C.  & 
S.  F.  Ry.  Co.  V.  McAulay,  26  S.  W.  475. 

Judgment  in  favor  of  plaintiff  aflSnued. 


MORIARTT  V.  STATE. 
(Supreme  Court  of  Tennessee.     Dec.  11,  1009.) 

1.  Intoxicating  Liquobs  (8  50*)  —  Iixe^ai. 
Sales— Sales  bt  Fraternal  Lodge. 

A  bona  fide  subordinate  lodge  of  a  fraternal 
benevolent  and  social  organization,  with  subor- 
dinate lodges  organized  for  benevolent  and  social 
purposes,  which  maintains  a  building  for  the  con- 
venience and  comfort  of  its  members,  with  the 
appurtenances  of  a  social  club,  and  which  fur- 
nishes to  its  members  refreshments,  including  in- 
toxicants, as  a  purely  incidental  matter,  is  not 
engaged  in  handling  liquor  within  the  revenue 
act  of  1907  (Acts  1907,  c.  641),  imposing  a  tax 
on  every  person,  social  club,  etc.,  selling  intoxi- 
cating liquors. 

TEd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  I  51 ;  Dec  Dig.  {  50.*] 

2.  iNTOXICATinO   LXQUOBS  (S  169*)  —  ILLEGAL 

Sales— Sales  bt  Fbateenal  lodgs— Lia- 

BiLiTT  or  Servant. 

Where  a  bona  fide  subordinate  lodge  of  a 
fraternal  benevolent  and  social  order  was  not 
guilty  of  handling  liquor  within  the  revenue  act 
of  1907  (Acts  1907,  c.  541),  where  it  furnished 
as  a  purely  incidental  matter  intoxicating  liq- 
uors to  its  meml)er8,  its  servant,  engaged  in  do- 
ing the  service  at  furnishing  liquor  to  the  mem- 
l>er8,  was  not  engaged  In  selling  or  aiding  in  the 
sale  of  liquors,  in  violation  of  Acts  1809,  c.  161. 

[Bd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §S  187,  188;  Dec  Dig.  { 
169.*] 

8.  Intozicatino  Liquors  (t  146*)  —  Iixeoal 

Sales— Sales  bt  Club. 

Where  a  club  was  organized  to  evade,  if 
possible,  under  the  forms  of  law,  the  statutes 
prohibiting  the  sale  of  intoxicating  liquor,  the 
club,  furnishing  intoxicating  liquors  to  its  mem- 
l>ers  as  the  principal  purpose  or  one  of  the  chief 
objects  of  the  organization,  violated  the  law. 

(EJd.  Note.— For  other  cases,  see  Intoxicating 
Idquois,  Ont  IMg.  |  159;   Dec.  Dig.  §  146.*] 

Error  to  Criminal  Court,  Knox  County; 
T.  A.  R.  Nelson,  Judge. 

Dan  Morlarty  was  convicted  of  selling  in- 
toxicating liquors  without  a  license,  and  be 
brings  error.    Reversed. 

J.  K.  Green,  J.  W.  Culton,  S.  G.  Helsltell, 
and  J.  C.  Harris,  for  plalntltf  In  error.  Asst 
Atty.  Gen.  Faw,  for  the  State. 

REGARD,  G.  J.  The  plaintiff  In  error,  up- 
on an  indictment  charging  blm  with  nnlaw- 


folly  selling  Intoxicating  liquors  without  li- 
cense, was  convicted,  and  a  fine  of  $100  was 
assessed  against  him,  and  It  was  adjudged 
that,  in  addition,  he  be  confined  In  the  coun- 
ty workhouse  for  six  months. 

The  facts  on  which  this  conviction  was 
made  are,  briefly,  as  follows:  The  Braievolent 
&  Protective  Order  of  Elks  of  the  United 
States  of  America  is  a  fraternal  benevolent 
and  social  organization,  with  about  1,100 
subordinate  lodges,  consisting  of  near  400,000 
members,  located  In  the  different  parts  of 
the  United  States.'  One  of  these  lodges  !■ 
known  as  the  EnoxviUe  Lodge  of  EUks,  No. 
160.  This  lodge  is  Incorporated  under  the 
laws  of  Tennessee,  with  its  situs  in  the  city 
of  EnoxviUe,  in  this  state,  and  has  a  mem- 
bership of  several  hundred.  It  also  has  a 
large  building  In  the  city  of  KnoxviUe,  fitted 
up  for  the  convenience  and  comfort  of  Its 
members,  and  having  all  the  appurtenances 
of  a  social  club.  Within  this  building  and  a 
part  thereof  Is  a  small  room  equipped  and 
used  as  a  buffet,  where  memtters  of  the 
lodge,  and  no  one  else,  could  obtain  refresh- 
ments, inclnding  Intoxicating  liquors.  All 
the  supplies  need  In  this  buffet  were  fur- 
nished by  and  were  the  pr«^>ert7  of  the  lodge. 
The  trustees  of  the  lodge  employed  the  plain- 
tiff in  error  as  steward,  whose  duty  it 
was,  among  other  things,  in  the  operation  of 
this  buffet  to  serve  the  memliers,  upon  the 
presentation  of  printed  checks,  theretofore 
purchased  by  them  from  the  lodge,  intoxica- 
ting liquors.  These  chedu  had  stamped 
upon  them:  "Good  for  service  only,  and  not 
transferable."  Each  of  these  checks  repre- 
sented the  price  of  one  drink,  and  this  price, 
fixed  by  the  lodge,  was  the.  equivalent  onlr 
of  the  cost  of  the  drink,  with  that  of  "serv- 
ice" added.  The  furnishing  of  a  drink  to  one 
of  the  members  of  the  lodge  by  plahntiff  in 
error  In  exchange  for  one  of  these  checks  is 
the  basis  of  this  Indictment  and  conviction. 

It  Is  proi>er  to  say  that  there  is  no  claim 
on  this  record  that  this  lodge  is  not  organ- 
ized under  the  statute  as  a  bona  fide  one  for 
social  and  benevolent  purposes,  or  that  its 
charter  was  obtained  as  a  doak  or  device  to 
serve  its  Incorporators  and  meml>er8  in  the 
sale  and  purchase  of  Intoxicants,  in  evasion 
of  the  law  prohibiting  such  sales  without 
license.  Upon  these  facts,  the  question  Is: 
Was  the  plaintiff  In  error  gailtj  of  the  of- 
fense charged? 

Within  the  last  few  years  many  cases  of  a 
similar  character  to  the  present  have  reach- 
ed a  number  <^  the  courts  of  last  resort  in 
this  country,  and  It  will  be  found  upon  ex- 
amination that  the  opinions  of  these  courts 
on  the  question  involved  are  Irreconcilable. 
Thus  it  has  been  held  in  one  class  of  these 
cases  that  a  bona  fide  social  club,  organized 
for  the  purpose  of  establishing  a  library  in 
connection  with  the  dubrooms  for  social  en- 
joyment, may  serve  its  members  and  their 
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iBTlted  gnestB  with  Intoxicating  Uqnora,  the 
memben  only  paying  therefor,  the  money  bo 
received  being  naed  to  replenish  the  stock,  bat 
loauffidoit  for  that  purpose,  wlthont  being 
liable  to  pay  license  reQulred  from  retail  liq- 
uor dealers.  State  ▼.  Austin  Club,  88  Tex. 
20,  SS  8.  W.  118,  80  L.  B.  A.  500;  Piedmont 
Club  T.  Com.,  87  Va.  640^  12  &  E.  063. 

There  Is  ■  still  another  class  In  which  It 
has  been  held  that  the  dispensing  of  Intoxi- 
cants to  Its  members  by  a  bona  fide  social 
club,  where  the  liquors  are  held  In  common, 
Is  not  a  sale  of  liquors  within  the  meaning 
of  the  license  laws.  State  ex  rel.  Bell  t. 
St  Louis  Club,  125  Ma  808,  28  8.  W.  604,  26 
II.  B.  a.  678;  State  ex  reL  Columbia  Club 
T.  McMaster,  35  S.  a  1,  14  S.  E.  290,  28 
Am.  St  Rep.  826. 

In  Barden  t.  Montana  Club,  10  Mont  830, 
25  Pac.  1042,  11  Ia  B.  A.  598,  24  Am.  St 
Rep.  27,  it  was  held  that  a  social  club,  by 
reason  of  Iteeping  a  bar  and  furnishing  liq- 
uor to  its  members  and  invited  guests,  where 
such  liquor  was  not  sold  for  a  profit,  and  the 
club  was  not  a  device  for  evading  the  laws 
as  to  the  sale  of  such  liquors,  was  not  sub- 
ject to  the  license  tax  imposed  by  the  statute 
on  "all  persons  who  deal  In,  sell  or  dispose 
of"  Intoxicating  liquors. 

On  the  other  hand,  there  are  a  number  of 
courts  of  high  character  holding,  as  did  the 
Supreme  Court  of  Illinois,  in  South  Shore 
Country  Club  v.  People,  228  111.  75,  81  N. 
E.  805,  12  L.  B.  A.  (N.  S.)  519,  119  Am.  St 
Rep.  417,  that  "an  Incorporated  social  club, 
organized  In  good  faith  for  pleasure,  social 
recreation,  and  outdoor  sports,  with  a  limited 
membership,  a  clubhouse  elaborate  In  its  ap- 
pointments, including  library,  reading  room, 
card  and  billiard  rooms,  dining  room,  and 
restaurant  with  outside  conveniences  for 
exercise  and  sport,  and  a  place  where  in- 
toxicating liquors  were  dispensed  to  and  paid 
for  by  the  members,  without  profit,"  was 
within  the  statute  requiring  a  license  "to 
conduct  a  dramshop."  In  line  with  that  case 
may  be  cited  Martin  v.  State,  59  Ala.  34; 
State  v.  Neis,  108  N.  C  787,  13  8.  B.  225, 
12  Lk  B.  A.  412 ;  Army  &  Navy  Club  v.  Dis- 
trict of  Columbia,  8  App.  D.  C.  544 ;  Mohr- 
man  v.  State,  105  Ga.  709,  82  S.  E.  143,  43 
Ll  B.  A.  898,  70  Am.  St  Bep.  74.  A  full 
citation  of  cases  on  this  subject  with  an 
editorial  review  of  the  same,  showing  the 
varying  views  of  the  different  courts,  will  be 
found  In  the  notes  to  the  South  Country  Club 
CsTse,  supra,  reported  In  12  L.  B.  A.  (N.  S.) 
519,  and  to  Barden  v.  Montana  Club,  supra, 
24  Am.  St  Bep.  27.  An  examination  of  the 
cases  will  show  that  While  all  are  deter- 
mined with  regard  to  existing  statutes,  yet 
in  those  Involving  the  dispensing  of  intoxi- 
cants for  a  price  to  members  and  guests  in 
a  bona  fide  club,  that  the  real  conflict  grows 
out  of  the  different  views  ent»'talned  by 
courts  as  to  what  constitutes  a  "sale,"  within 
statutes  requiring  payment  of  a  privilege  tax 
for  retailing  IntoxlcantB.    All  the  authorities 


agree  In  holding  that  where  dubs  are  form- 
ed for  the  evident  purpose  of  evading  the 
liquor  laws^  such  course  will  not  be  toler- 
ated; so  It  la,  that  these  cases  cannot  be 
placed  on  one  side  or  the  other  in  a  con- 
troversy Involving  the  statutory  right  of  a 
bona  fide  club  to  dispense  Intoxicants  for  • 
price  to  its  members. 

Mr.  Black,  in  his  recent  work  on  Intoxica- 
ting Liquors  (section  142,  p.  185),  after  a  re- 
view of  the  authorities,  sums  up  and  con- 
cludes as  follows:  "Upon  the  whole,  there- 
fore, notwithstanding  some  conflicting  rul- 
ings, the  rational  conclusion  is  that  the  in- 
tent must  govern.  On  the  one  hand.  If  the 
object  of  the  organization  Is  merely  to  pro- 
vide the  members  with  a  convenient  method 
of  obtaining  a  drink  whenever  they  desire 
It  or  If  form  of  membership  is  'no  more  than 
a  pretense,  so  that  any  person,  without  dis- 
crimination, can  procure  liquor  by  signing 
his  name  In  a  book,  or  buying  a  ticket  or  a 
chip,  thus  enabling  the  proprietor  to  con- 
duct an  illicit  traffic,  then  It  faUs  within  the 
terms  of  the  law ;  but  on  the  other  hand.  If 
the  club  Is  organized  and  conducted  in  good 
faith,  with  a  limited  and  selected  member- 
ship, really  owning  its  property  in  common, 
and  formed  for  social,  literary,  artistic,  or 
other  purposes,  to  which  the  furnishing  of 
liquors  to  its  members  would  be  merely  in- 
cidental. In  the  same  way  and  to  the  same 
extent  that  the  supplying  of  dinners  or  daily 
papers  might  be,  then  it  cannot  be  consid- 
ered as  within  the  purpose  or  the  letter  of 
the  law." 

Coming,  now,  to  our  own  decisions,  the 
first  case  in  which  the  question  here  involv- 
ed was  considered  Is  that  of  Tennessee  Club 
V.  Dwyer,  11  Lea,  452,  47  Am.  Rep.  29a  The 
Tennessee  Club,  of  Memphis,  was  a  social 
dut),  organized  under  Acts  1875,  c.  142,  { 
1,  subsecs.  8,  5,  and  maintained  a  library, 
gave  musical  entertainments,  afforded  meals 
for  its  members,  and  kept  a  small  stock  of 
liquors  for  the  use  of  its  members,  who  paid 
for  each  drink  as  It  was  taken.  No  profit 
was  made  for  the  club  upon  the  liquor  so< 
sold,  but  the  stock  was  In  part  kept  up  by 
the  monthly  dnes  of  members.  The  opinfoa 
in  the  case  shows  that  one  Dwyer,  as  clerk 
of  the  county  court,  claiming  that  the  cluh 
was  under  obligation  to  pay  the  privilege  tax 
required  by  section  4  of  chapter  149  of  the 
Acts  of  1881,  from  retail  liquor  dealers,  up- 
on a  refusal  to  pay,  threatened  a  distress 
warrant  when  a  bill  was  filed  by  the  club, 
setting  out  the  facts  hereinbefore  recited, 
and  asking  that  he  be  enjoined  from  issuing 
such  warrants,  or  "seeking  in  any  manner  to 
hold  complainant  accountable,  or  proceed 
against  it  as  a  retail  liquor  dealer."  This 
injunction  was  granted ;  but  the  chancellor, 
upon  mottm  of  the  defendant  dismlsBed  the 
bill  for  want  of  equity  on  its  face,  and  the 
case  was  then  brought  by  tlfe  complainant  to 
this  ooort 

The  cltnse  in  the  act  of  1881,  relating  to 
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the  prlTUege  tax  required  of  retaO  Mqaor 
dealers,  and  under  -which  the  county  court 
clerk  demanded  the  tax  In  question,  was  as 
follows:  "Where  they  do  business  at  any 
place  not  In  a  city  or  town,  or  in  a  dty  or 
town  of  one  thousand  Inhabitants,  or  less, 
1150  per  annum;  In  a  city  or  town  of  more 
than  one  thousand  Inhabitants  and  less  than 
five  thousand,  |150  per  annum ;  In  a  city,  or 
town,  of  five  thousand  Inhabitants  or  more, 
$250,  quarterly  or  semiannually  In  the  same 
proportion." 

In  the  course  of  the  opinion  delivered  by 
C!ooke,  J.,  it  Is  said:  "It  cannot  be  contro- 
verted but  that  the  complainant  would  have 
a  right  to  purchase  and  keep  liquors  at  its 
clubrooms  for  the  use  of  its  members,  and  to 
distribute  it  among  them  in  any  method  It 
might  deem  proper,  and  to  raise  funds  for 
the  purpose  of  replenishing  by  assignment 
upon  the  members,  and  the  mode  adopted,  or 
the  form  of  a  sale  alone  to  Its  members  of 
such  a  quantity  for  so  much  money,  can  be 
nothing  more  than  a  mode  adopted  of  as- 
sessing each  member  in  proportion  to  the 
amount  he  consumes,  and  cannot  be  distin- 
guished in  principle  from  that  adopted  in 
one  of  the  cases  referred  to,  of  issuing 
checks  to  each  member  which  entitles  him  to 
80  much  liquor  •'  •  •  according  to  the 
amount  of  money  he  contributes.  •  •  • 
Upon  the  whole  case,  as  made  by  the  bill, 
we  conclude  that  the  complainant  was  not  a 
retail  liquor  dealer  within,  the  meaning  of 
the  statute,  that  it  was  not  required  to  pay 
said  tax  or  take  out  a  license  as  such,  and 
that  the  distress  warrant  was  wrongfully  is- 
sued and  levied  upon  Its  property.    •     •    •" 

It  is  true  that  the  court  was  aided  in  com- 
ing to  the  conclusion  above  announced,  that 
it  was  not  the  purpose  of  the  Legislature  to 
embrace  clubs,  organized  and  conducted  as 
was  the  complainant,  as  retail  liquor  dealers, 
from  the  fact  that  the  statute  provided  that 
retail  liquor  dealers  should  be  taxed  "as  oth- 
er merchants,"  and  graded  the  tax  "accord- 
ing to  the  population  of  the  town  or  city  in 
which  such  retail  traffic  Is  carried  on,"  the 
court  regarding  this  as  indicating  that  It  was 
only  "retailers  of  liquors  to  the  public"  who 
w^e  contemplated  by  the  act ;  yet  this  was 
not  the  real  ground  of  that  decision,  but 
rather  that  found  in  the  excerpt  set  out 
above. 

The  next  case  arising  in  this  state  Is  that 
of  Hermitage  Club  v.  Shelton,  104  Tenn.  101, 
56  S.  W.  838,  which,  it  is  here  Insisted,  over- 
ruled the  Dwyer  Case.  There  it  was  held 
that  the  Hermitage  Club,  upon  the  agreed 
statement  of  facts,  was  liable  to  pay  the 
privll^e  tax  Imposed  on  liquor  dealers  by 
chapter  432  of  the  Acts  of  1899.  It  is  Insist- 
ed that  that  case  Is  conclusive  authority  to 
sustain  the  c<»vlctlon  in  the  present  case. 
It  is  true  that  the  club  in  that  case,  as  In 
the  pres^it,  was  a  bona  fide  social  club,  or- 
ganized or. chartered  under  the  act  of  1875, 


and  that  the  tax  then  dalmed,  the  legality  of 
which  was  sustained  by  this  court,  was  under 
an  act  similar  in  terms  to  the  one  involved 
In  the  present  controversy.  The  act  of  1899, 
after  classifying  liquor  dealers  with  mer- 
chants and  fixing  the  amount  of  privilege 
tax  to  be  paid  by  them,  graduating  it  ac- 
cording to  the  population  of  the  town,  taxing 
district,  or  dty  in  which  they  do  business, 
then  defined  such  dealer  to  be  "every  person, 
company,  or  firm,  selling  spirituous  liquors, 
wines,  or  malt  liquors,  beer  or  ale,  or  intoxi- 
cating bitters,  or  any  medicated  or  adulter- 
ated elder,  or  any  social  club  or  association. 
Incorporated  or  otherwise,  which  handled 
such  liquors  for  sale."  That  act  further 
provided  that  "the  procuring  of  United  States 
revenue  license  by  wholesale  or  retail  liquor 
dealers  shall  be  taken  as  prima  fade  evi- 
dence that  the  parties  are  in  a  wholesale  or 
retail  liquor  business,  and  are  subject  to 
state  and  county  taxes,  unless  established  by 
proof  that  they  are  not  so  engaged." 

The  revenue  act  of  1907  (Acts  1907,  c.  641), 
which  was  in  existence  at  the  time  of  the 
transaction  which  occurred  which  forms  the 
basis  of  the  indictment  in  this  case,  was  sim- 
ilar in  terms  to  those  Just  quoted  from  the 
Act  of  1899.  The  distinction,  if  any,  between 
that  case  and  the  present,  is  not  to  be  found 
in  the  acts,  but  in  the  facts  presented  by  the 
records  in  the  two  cases.  In  that  It  was  con- 
ceded in  the  agreed  statement  of  facts  that 
the  Hermitage  Club  had  taken  out  a  United 
States  revenue  license,  covering  the  period 
of  time  for  which  the  state  and  county  were 
demanding  a  privilege  tax.  In  the  present 
case  no  such  license  had  been  secured.  The 
question  there  was  whether  the  Hermitage 
Club  had  succeeded  in  overcoming  the  prima 
fade  case  that  it  was  engaged  in  the  re- 
tall  liquor  business  by  reason  of  having  se- 
cured United  States  revenue  license,  while 
in  the  present  no  Such  question  arises.  While 
it  is  said  that  a  "social  club"  was  in  the 
mind  of  the  Legislature  in  the  act  of  1899, 
yet  it  was  conceded  la  the  opinion  that  it 
was  not  such  a  club  organized  nnder  the  act 
of  1875  that  "per  se  Is  subject  to  this  privl- 
l^e  tax,"  but  only  when  it  "bandies  liquors 
for  sale."  This  is  followed  by  this  question: 
"Having  liquors  on  band,  dispensing  them  as 
it  does,  and  doing  this  under  cover  of  protec- 
tion of  a  United  States  revenue  license,  aa 
plaintiff  in  error  established  by  proof,  that 
In  doing  so  it  has  not  by  that  act  been  aell- 
'ing  them."  In  determining  whether  the  dub 
had,  under  the  given  state  of  facts,  eetab- 
llshed  by  proof  that  it  had  not  been  oigaged 
in  selling  liquors,  it  was  said  as  follows: 
"While  profit  is  not  easoitlal  to  a  perfected 
sale,  yet,  if  it  was,  it  is  apparent  in  this 
case  that  profit  is  earned  in  the  handling  of 
its  liquors.  It  is  true  that  this  profit  does 
not  go  to  the  members,  and  under  its  char- 
ter could  not  do  BO.  But  it  does  'go  into  a 
general  fond,  and  that  fund  Is  not  naed  alone 
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to  replenish  that  .which  has  been  consumed, 
but  In  defraying  the  general  expenses  of  the 
club.'  ♦  •  •  But,  in  addition,  not  only  is 
liquor  dispensed  to  members,  but  also  to 
guests  as  they  may  require.  The  same  meth- 
ods are  pursued  In  both  cases,  and  the  pro- 
ceeds, Including  the  equivalent  for  the  out- 
lay, "whatever  of  proflt  was  made'  by  these 
sales  of  liquor,  went  back  into  the  general 
fund.  So  it  was  upon  these  admitted  facts 
that  It  was  held  the  club  bad  failed  to  estab- 
lish proof  that  it  was  not  within  the  t«rms  ot 
the  act  in  question." 

From  what  has  been  said,  the  leading  and 
controlling  facts  upon  which  that  case  went 
off  are  so  dissimilar  from  those  In  the  pres- 
ent case  that  we  do  not  regard  It  as  a  con- 
trolling authority.  Mot  only  is  this  record 
without  suggestion  that  there  was  a  profit 
made  in  the  disposing  of  the  liquors  in  this 
Elks'  Lodge,  which  was  carried  into  a  "gen- 
eral fund"  to  be  used  as  might  be  in  defray- 
ing the  expenses  of  the  club;  but  the  fact 
Is  that  no  proflt  was  made,  the  price  charg- 
ed for  the  liquor  served  being  the  simple 
equivalent  of  Its  price  and  the  cost  of  serv- 
ing the  same  to  the  members.  Further, 
while  in  the  Hermitage  Club  liquor  was  serv- 
ed to  members  and  Invited  guests,  who  stood 
on  the  same  ground  and  were  served  alike 
In  the  dispensing  of  intoxicants  and  pay- 
ment for  the  same,  in  the  Elks'  Liodge  these 
intoxicants  'were  served  alone  to  the  mem- 
bers of  the  lodg&  In  addition.  In  the  one 
case,  as  has  already  been  said,  the  Her^ 
mltage  Club  bad  conceded  its  liability  as  a 
retail  liquor  dealer  by  taking  oat  a  United 
States  revenue  license;  in  the  present  case 
no  such  thing  was  done. 

In  the  course  of  the  opinion  in  that  case 
It  was  said :  "But  it  is  insisted  that  the  case 
of  Tennessee  Club  v.  Dwyer,  11  Lea,  452  [47 
Am.  Rep.  298],  had  adjudicated  this  question, 
and  npon  similar  facts  to  these  in  the  pres- 
ent record  has  determined  that  a  social  club, 
such  as  is  the  plaintiff  in  error,  is  not  in 
the  sense  of  the  law  a  liquor  dealer.  The 
reasoning  and  authority  of  that  case  are 
fully  recognized  by  the  coart;  bnt  we  do 
not  think  its  conclusions  controlling  In  the 
present"  Following  this  statement,  the 
court  marked  the  difference  between  the  two 
cases.  There,  Instead  of  overrnling  the  ear- 
lier case,  it  is  said  that  it  is  recognized  and 
approved. 

With  the  single  exception  that  the  act  of 
1899  and  the  act  of  1907  embraced  by  name 
a  "social  club,"  and  where  engaged  "in 
handling  Intoxicating  liquors  for  sale,"  re- 
quiring It  In  such  case  to  pay  a  retail  liq- 
uor dealer's  license,  this  case  is  as  distinct 
In  its  facts  from  that  as  was  the  Hermitage 
Club  Case  from  that  o^  Tennessee  Club  v. 
Dwyer.  We  think  the  latter  of  these  cases 
can  be  appealed  to  as  authority  by  the  plain- 
tiff in  error. 


We  are  satisfied  from  the  uncontroverted 
facts  in  the  record  that  the  Knoxville  Lodge 
of  Elks,  like  the  present  lodge,  is  a  bona 
fide  association,  organized  for  social,  frater- 
nal, and  benevolent  purposes,  and  that  the 
fDmlshlng  of  refreshments,  inclusive  of  in- 
toxicants, to  its  members,  is  purely  inci- 
dental, and  that  the  lodge  was  not  engaged 
in  the  "handling  of  liquor  for  sale,"  within 
the  sense  of  the  revenue  act  of  1907.  From 
this  it  follows,  of  necessity,  that  the  plain- 
tiff in  error,  who  was  simply  its  employ^ 
and  doing  Its  service,  was  not  guilty  of  the 
misdemeanor  of  either  "selling  or  aiding  in 
the  sale"  of  "intoxicating  liquors,"  created 
by  section  1  of  chapter  161  of  the  Acts  of 
1S99. 

It  may  be  proper  to  observe.  In  conclusion, 
that  it  is  a  matter  of  common  knowledge,  of 
which  we  may  take  Judicial  notice,  that  since 
the  legislative  enactment  of  the  various  stbt- 
utes,  extending  from  time  to  time  the  terri- 
torial scope  within  which  intoxicating  liq- 
uors cannot  be  legally  sold,  clubs  have 
sprung  up  in  great  numbers  in  different  lo- 
calities, and  obtained  charters,  whose  ap- 
parent purpose  is  to  evade,  if  possible,  un- 
der the  forms  of  law,  the  effect  of  these  stat- 
utes. It  is  hardly  necessary  to  say  that  such 
a  club  can  find  no  warrant  for  its  existence 
In  the  present  holding.  '  Whenever,  in  any 
case,  the  legality  of  its  action  in  this  regard 
is  challenged  by  the  state,  it  will  be  the  duty 
of  the  court  to  scrutinize  cloEely,  In  order  to 
see  that  no  such  device  is  attended  with  suc- 
cess. In  every  case,  when  the  serving  of 
liquor  to  members,  or  others.  Is  the  principal 
purpose,  or  one  of  the  chief  objects,  of  such 
an  organization,  and  not  a  mere  incident,  or 
when  it  Is  sold  for  a  profit,  this  being  car- 
ried into  a  general  fund  for  meeting  the  ex- 
penses, or  into  a  special  fund  for  the  pay- 
ment of  salaries,  or  for  distribution  among 
its  members,  or  otherwise,  the  disguise 
should  and  will  be  uncovered,  and  the  club 
and  Its  members  made  amenable  to  the  law. 

The  Judgment  of  the  trial  court  is  re- 
versed. 


BOWMAN  V.  3.  H.  TRAINOR  CO. 
(Supreme  Court  of  Arkansas.     Jan.  24,  1910.) 

1.  Corporations  ({  387*)— Power  to  Hold 
Real  Estate— Who  May  Question. 

Under  Kirby's  Dig.  f  851,  providing  that 
corporations  may  acquire  and  hold  such  land 
as  shall  be  necessary  for  the  purposes  of  the 
corporations,  etc.,  the  inquiry  whether  any  par- 
ticular real  estate  held  by  a  corporation  is  nec- 
essary for  its  business  is  a  matter  between  the 
state  and  the  corporation,  and  is  not  subject  to 
investigation  in  a  suit  to  quiet  title. 

[Ei.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  1548-1553;   Dec.  Dig.  1887.*] 

2.  Corporations   (8   387*)  —  Convktanoks — 
Right  to  Attack. 

A  purchaser,  with  constructive  notice  by 
the  record  of  a  prior  conveyance  to  a  corpo- 
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ntion,  which  had  changed  ita  corporate  name, 
and  which  subsequent  to  the  conveyance  to  the 
purchaser  became  financially  embarrassed,  and 
sold  all  of  its  property  to  a  trustee,  who  agreed 
to  pay  all  ita  debts,  cannot  impeach  the  con- 
veyance by  the  corporation  to  the  trustee,  and 
his  conveyance  to  another  corporation,  though 
through  inadvertence  the  land  was  not  conveyed 
by  deed. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  {  387.*] 

Appeal  from  Prairie  Chancery  Court,  Jolm 
M.  Elliott,  Chancellor. 

Suit  by  the  J.  H.  Trainer  Company  against 
W.  P.  Bowman  and  another.  In  which  Q.  G. 
Wood  was  made  a  party  pending  the  suit. 
From  a  decree  for  plaintiff,  defendant  W.  P. 
Bowman  appeals.    Affirmed. 

J.  H.  Harrod  and  J.  O.  &  C.  B.  Thweatt,  for 
appellant.    Wiley  &  Clayton,  for  appellee. 

BATTI/E,  J.  On  the  13th  day  of  October, 
1906,  the  J  H.  Trainor  Company  filed  a  comr 
plaint  in  the  Prairie  chancery  court  against 
W.  P.  Bowman  and  tl»e  Little  Rock  Vehicle 
&  Implement  Company,  alleging  that  plaintiff 
was  the  ownw  of  one  undivided  half  of  a 
certain  tract  of  land,  deralgning  title, 
through  mesne  conveyances,  from  the  United 
States. 

It  then  alleged  that  the  one-half  of  the 
land  was  sold  on  the  8th  of  June,  1908,  for 
taxes  of  1902,  and  purchased  by  Bank  of 
Grand  Prairie*  which  assigned  its  certificate 
of  purchase  to  the  defendant,  W.  P.  Bow- 
man, who  received  a  deed  on  the  9th  day  of 
June,  1906,  and  that  the  tax  sale  was  void. 

Prayer  of  complaint  was  that  the  plain- 
tiff's title  be  quieted,  and  Bowman's  tax  deed 
be  canceled. 

The  defendant  Bowman  answered,  and  de- 
nied that  plaintiff  acquired  title  to  one-half 
of  the  tract  of  land,  or  Is  the^owner  thereof, 
and  claimed  title  to  the  same  by  bis  tax 
deed  and  deed  executed  to  him  by  Mrs. 
Mollle  Roper,  and  asked  that  bis  title  be 
quieted. 

The  defendant  Little  Rock  Vehicle  &  Imple- 
ment Company  and  G.  G.  Wood,  who  was 
made  a  defendant  during  the  pendency  of  the 
suit,  answered,  alleging  that  the  Little  Ro(^ 
Vehicle  &  Implement  Company  was  a  cor- 
poration, and  that,  after  It  bought  the  land 
in  controversy,  It  changed  its  name  to  Wood 
Carriage  Company,  and  that  In  January, 
1905,  the  Wood  Carriage  Company  went  out 
of  business,  and  transferred  all  of  its  assets 
to  the  plaintiff,  and  that  the  defendant  G.  G. 
Wood  was  its  last  president  Tb^  disclaim- 
ed all  Interest  In  the  land,  and  Joined  In 
the  prayer  of  the  complaint 

Upon  final  hearing  the  court  ordered,  ad- 
Judged,  and  decreed  that  the  equitable  title 
to  the  land  In  controversy  is  In  the  plaintiff, 
and  that  the  legal  Utle  is  in  the  Little  Rock 
Vehicle  &  Implement  Company,  and  that  It 
be  divested  out  of  such  company  and  rested 


and  quieted  In  plaintiff;  and  that  the  tax 
sale  of  the  land  on  the  8th  of  June,  ISOS,  for 
the  taxes  of  1902,  and  the  deed  made  In  pur- 
suance thweof  to  W.  P.  Bowman,  be  set 
aside  and  held  for  naught,  and  as  a  cloud 
upon  the  plaintiff's  title,  and  that  plaintiff's 
title  be  quieted  as  against  all  the  parties  t» 
this  suit  From  this  decree  Bowman  ap- 
pealed. 

Appellant  says  he  "makes  no  point  on  the 
decree  of  the  court  bolding  that  the  tax  sale 
was  Irregular,"  and  further  says :  "Our  con- 
tention is  that  the  Trainor  Company  is  in 
no  position  to  come  into  a  court  of  equity  and 
attack  anything  relating  to  tlie  title  of  the 
land  in  this  case,  and  the  only  point  we  de- 
sire to  discuss  on  this  appeal  Is  that  plaintiff 
has  wholly  failed  to  show  any  equitable  title 
to  the  land  in  controversy.  Not  having 
shown  an  equitable  title.  It  of  course  cannot 
maintain  a  complaint  to  cancel  a  cloud  or  to 
quiet  its  title." 

It  is  clearly  alleged  In  effect  In  the  com- 
plaint and  not  denied  in  the  answer,  that  the 
Little  Rock  Vehicle  &  Implement  Company 
is  a  corporation.  But  appellant  says  it  is  not 
shown  that  it  had  the  right  to  acquire  the 
land  in  controversy.  But  the  statutes  of  this 
state  provide  that  corporations,  by  their  cor- 
porate name,  shall  "have  power  to  acquire 
and  hold  such  lands,  tenements  and  heredita- 
ments and  such  property  of  every  kind  as 
gball  be  necessary  for  the  purposes  of  such 
corporations;  and  such  other  lands,  tene- 
ments and  hereditaments  as  shall  be  taken 
In  payment  of  or  as  security  for  debts  due 
such  corporatI(Hi8,  and  to  manage  and  dispose 
of  the  same  at  pleasure."  Klrby's  Dig.  {  851. 
"The  inquiry  whether  any  particular  real 
property  Is  necessary  for  that  business  Is  a 
matter  between  the  state  and  the  corpora- 
tion, which  does  not  concern  third  parties." 
That  is  a  matter  which  is  not  subject  to  in- 
vestigation, and  cannot  be  called  in  question 
In  this  suit  Cowell  t.  Springs  Co.,  100  U.  S. 
56,  80,  61,  26  L.  Ed.  547 ;  Cook,  Corporations 
(6th  Ed.)  {  694. 

Both  parties  trace  title  to  Mollle  Roper. 
On  the  4th  day  of  March,  1899,  she  conveyed 
the  land  In  controversy  to  D.  M.  Livesay. 
This  deed  was  filed  for  record  on  the  21st  day 
of  September,  1906.  On  the  2l8t  day  of  Oc- 
tober, 1902,  Llvesay  and  wife  conveyed  the 
same  to  the  Little  Rock  Vehicle  ft  Implement 
Company,  and  their  deed  was  recorded  on  the 
3lBt  day  of  October,  1902.  On  the  26th  day 
of  September,  1904,  she  conveyed  to  the  de- 
fendant W.  P.  Bowman,  and  he  had  construc- 
tive notice,  by  record,  of  the  title  of  the  Little 
Rock  Vehicle  &  Implement  Company  to  the 
land  at  the  time  she  conveyed  to  him. 

The  name  of  the  Little  Rock  Vehicle  ft  Imr 
plement  Company  was  changed  at  a  meeting 
of  Its  stodcholders,  on  the  3d  day  of  Febru- 
ary, 1903,  by  a  resolution,  to  Woods  Carriage 
Company.    This  appears  on  the  minutes  or 


•For  etber  case*  ■«<  tame  topic  and  ucUod  NUMBSR  is  Oeo.  *  Am.  Dies.  1907  to  date,  &  Reporter  Indczw 


Digitized  by  VjOOQIC 


Aik.) 


UEBWIN  T.  FUSSBLL. 


1021 


'  record  of  the  company.    Whether  the  resola- 1 
tlon  was  adopted  In  conformity  to  the  Btatnte 
in  sndi  cases  made  and  provided  is  imma- 
terial ;  the  corporation  was  not  Changed. 

The  corporation  became  embarrassed  flnan- 
■dally.  Its  record  shows  tliat  its  stockhoM- 
-ers,  la  imrsnance  to  a  notice  given  to  them 
met  on  January  5,  1905,  and  authorized  its 
board  of  directors  to  sell  all  its  property  of 
■every  description  to  any  person  or  corpora- 
tion who  can  and  will  take  its  property  and 
pay  Its  debts,  or  otherwise  satisfy  its  credit- 
ors, and  hold  It  harmless  against  Its  debts, 
and  to  report  such  sale  to  them  (stoddiolders) 
at  a  subsequent  meeting  for  ratification.  Its 
•record  further  shows  that  its  board  of  di- 
rectors, in  pursuance  of  notice  to  all  of  them, 
met  on  tha4th  day  of  Slarch,  1905,  and  sold 
«11  of  its  property  to  J.  H.  Tralnor,  trustee. 
In  consideration  of  satisfaction  by  him  of  all 
Its  Indebtedness  and  the  holding  of  it  harm- 
less by  him  against  all  claims,  and  that  the 
'8to<^holders,  upon  notice  to  each  of  themt 
met  on  the  9th  day  of  March,  1905,  and  by 
unanimous  vote  ratified  the  sale  made  by  the 
t)oard  of  directors.  All  the  property  was  sold 
and  transferred  to  J.  H.  Tratnor,  trustee, 
and  he  took  possession  of  it,  and  sold  and 
transferred  it  to  J.  H.  Tralnor  Company,  a 
corporation  organized  under  the  laws  of  Ar- 
kansas. The  claims  against  the  Woods  Car- 
riage Company  and  its  creditors  were  satis- 
fled.  But  through  inadvertence  the  land  in 
controversy  was  not  conveyed  by  deed.  The 
plaintiff,  J.  H.  Tralnor  Company,  however, 
acquired  the  equitable  title  to  the  property. 
To  these  transactions  Bowman  was  a  stran- 
ger, and  he  cannot  impeach  them.  Castle  v. 
Lewis.  78  N.  Y.  131.  135.  They  do  not  af- 
fect him. 

Decree  affirmed. 


MEUWIN,  Oerk  of  County  Court,  et  al.  r. 

FUSSELL  et  al. 

<Snpreme  Conrt  of  Arkansas.    Jan.  17,  1910.) 

1.  CoNsmunoNAL  Law  (§  26*)— "Constitu- 

IIOW"— NaTUBB  of   CONSTITDTIOir. 

The  Constitution  ts  the  paramoant  law  to 
which  all  other  laws  most  yield,  and  Is  the 
measure  of  the  rights  and  powers  of  the  le^la- 
tive  department. 

(Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  80;    Dea  Dig.  |  2&* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  146^1464;  voL  8,  p.  7613.} 

2.  BLEcnoRs  (i  88*)— BssENTiALa  or  Vaud- 
iTT— Tn«. 

The  time  of  holding  an  election  is  one  of 
Its  essential  Ingredients. 

[Bd.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  I  27;  Dec  Dig.  f  38.*] 

&  CoRBTrruTTONAi,  Law  (I  85*)— Corstbuo- 
noN  OT  CoRSTrrt7Tioir--DiBECTOBT  Provi- 
sions. 

Few  of  the  provisions  in  a  state  Constltu- 

tioB  dionid  be  construed  as  directory,  as  they 


are  the  expressions  of  the  highest  will  of  the 
people,  and  should  be  followed. 

[£X1.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i  34^ ;   Dec.  Dig.  I  35.*] 

4.  Highways   (f   122*)  —  Taxes  —  Special 
Electiow— VALiDmr  or  Statute. 

Const  Amend.  6,  proWdlng  that  a  county 
road  tax  may  be  levied  in  a  county  if  a  major- 
ity of  the  qualified  voters  have  voted  therefor 
at  the  general  election  for  state  and  county  offi- 
cers preceding  such  levy  at  each  election,  is 
mandatory  as  to  the  time  of  holding  the  elec- 
tion, and  Laws  1909,  p.  246,  anthorizlng  a  spe- 
cial election  to  vote  upon  the  question  of  nMid 
tax  in  a  county,  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec  Dig.  {  122.*] 

5,  Taxation  ({  608*)— Couxction  or  Ille- 
gal Tax— Injunction. 

Under  Const  art  1^  f  IS,  providing  that 
any  citisen  may  sue  in  behalf  of  himself  and 
others  interested  to  protect  the  Inhabitants 
against  enforcement  of  any  Illegal  exactions 
whatever,  and  KIrby's  Dig.  f  8966,  providing 
that  Injunctions  and  reatraming  orders  may  be 
granted  in  all  actions  of  iUwal  or  unauthorised 
taxes  by  local  tribunals  or  officers,  a  citizen  and 
taxpayer  may  enjoin  the  collection  of  an  illegal 
or  nnanthorued  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1230-1241 ;  Dec  Dig.  f  608.*] 

* 

Appeal  from  St  BYands  Chancery  Court; 
Edward  D.  Bobertson,  Chancellor. 

Action  by  James  Fussell  and  others  against 
T.  C.  Merwin  and  others.  Decree  for  plain- 
tiffs, and  defendants  appeal.    Affirmed. 

Hal  Lb  Norwood,  Atty.  Q«n.,  for  appellants. 
Walter  Gorman,  for  appellees. 

FRAUENTHAL,  J.  The  plaintiff  below, 
James  Fussell,  on  behalf  of  himself  and  all 
the  owners  of  property  in  St  Francis  county, 
instituted  this  suit  In  the  chancery  court  of 
that  county  against  T.  CL  Merwin,  clerk  of 
the  coun<7  court,  and  W.  B.  Williams,  sher- 
iff and  ex  officio  collector  of  said  county, 
seeking  to  enjoin  the  extension  on  the  tax 
books  and  the  collection  of  a  certain  tax, 
called  the  "road  tax,"  of  three  mills  levied 
on  the  property  in  said  county  for  the  year 
of  1909.  In  his  complaint  he  alleged:  That 
he  was  the  owner  of  real  and  personal  prop- 
erty In  said  county  subject  to  taxation,  and 
that  he  brought  the  suit  in  behalf  of  himself 
and  all  owners  of  property  subject  to  taxa- 
tion In  said  county.  That  the  qualified  elect- 
ors of  St  Francis  county  failed  to  vote  for 
a  public  road  tax  in  said  county  at  the  gen- 
eral election  for  state  and  county  officers 
next  preceding  the  first  Monday  in  October, 
1908.  "That  the  Legislature  of  1909  passed 
an  act,  which  was  approved  March  26,  1909, 
and  entitled  'An  act  to  provide  for  special 
elections  in  Mississippi  and  St  Francis  coun- 
ties for  levying  a  tax  for  road  purposes,' 
which  said  act,  after  naming  the  third  Mon- 
day in  May,  1909,  as  the  time  for  holding 
said  special  election,  and  prescribing  the 
manner  in  which  said  Section  should  be  held, 
proceeds  as  follows :    'Sec.  6.    That  If  a  ma- 
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Jority  of  the  votes  cast  in  said  election  shall 
be  for  road  tax,  that  the  quorom  court  for 
said  counties,  at  tbelr  regular  annual  meet- 
ing. In  the  month  of  Octot>er,  1909,  shall  fix 
the  rate  as  by  law  provided,  and  shall  levy 
same  on  and  against  all  real  and  personal 
property  In  the  counties  made  subject  to  tax- 
ation by  law,  for  the  year  1910,  and  the 
clerks  of  said  comities  shall  extend  the  taxes 
thus  levied  by  said  quorum  courts,  against 
all  said  property  on  the  tax  books  of  said 
counties  for  the  year  1010,  and  the  sheriffs 
and  collectors  of  said  counties  shall  collect 
the  taxes  so  levied  and  extended,  the  same 
as  any  other  taxes  levied  and  collected  for 
said  counties.'  That  the  quorum  court  of  St 
Francis  county  at  its  regular  annual  meeting 
held  in  said  county  on  the  first  Monday  in 
October  (October  4),  1909,  acting  under  the 
supposed  authority  conferred  by  said  special 
act  of  the  Legislature,  made  and  caused  to 
be  entered  of  record  an  order  purport- 
ing to  levy  a  road  and  bridge  fund  tax  of 
three  mills  on  each  dollar  of  real  and  per- 
sonal property  in  St  Francis  county,  as  shown 
by  the  assessment  of  said  property  for  the 
year  1900,  a  certified  copy  of  which  said 
order  Is  hereto  attached  as  a  part  of  this 
complaint,  and  marked  'Exhibit  A.'  That 
the  defendant  T.  C.  Merwln,  clerk,  as  afore- 
said. Is  now  engaged  in  making  up  the  tax 
books  for  the  year  1909  for  said  county  of 
St  Francis,  and  extending  thereon  the  said 
road  and  bridge  fund  tax  of  three  mills  on 
each  dollar  of  the  value  of  all  real  and  per- 
sonal property  in  said  county,  as  shown  by 
the  assessment  rolls  for  1909.  That  the  de- 
fendant W.  E.  Williams,  sheriff  and  ex  officio 
collector  of  taxes  for  said  county  as  afore- 
said, If  not  previously  enjoined  by  this  court, 
will  on  the  first  Monday  In  January,  1910, 
proceed  to  collect  from  all  the  owners  of 
property  in  said  county  the  total  amount  of 
taxes  extended  against  said  property,  includ- 
ing the  said  tax  of  three  mills  for  road  and 
bridge  fund,  and,  if  the  plaintiff  and  other 
owners  of  said  property  should  refuse  to  pay 
said  taxes  as  extended  against  said  property, 
the  said  collector  will  sell  the  same  for  the 
payment  thereof,  thereby  clouding  the  title 
to  said  property  and  giving  rise  to  a  multi- 
plicity of  law  suits." 

The  defendants  filed  a  demurrer  to  the 
complaint  and  then  an  answer.  In  their  an- 
swer they  admitted  the  allegations  of  the 
complaint  They  alleged  that  at  the  special 
election  held  in  May,  1909,  in  said  county, 
800  votes  were  cast  for  road  tax  and  44  votes 
against  road  tax,  and  that  the  authority  un- 
der which  said  road  tax  was  levied  by  the 
quorum  court  of  said  county  was  competent 
and  lawful.  They  further  alleged  that  there 
was  no  equity  In  the  complaint,  and  that 
plaintiff  had  no  right  to  maintain  the  ac- 
tion. The  chancery  court  sustained  a  demur^ 
rer  to  this  answer ;  and,  the  defendants  hav- 
ing refused  to  plead  further,  a  decree  was 
entered  enjoining  said  sheriff  and  ex  ofBcio 


collector  from  collecting  the  said  tax  of  three 
mills  for  road  and  bridge  fund  so  levied  on 
the  property  In  St  Francis  county  for  the 
year  of  1909.  From  that  decree  the  defend- 
ants prosecute  this  appeal. 

The  only  authority  by  wblch  the  county 
court  of  St  Francis  county  could  levy  a 
road  tax  mnst  be  derived  from  tbe  i  Constitu- 
tion of  the  state.  The  Constitution  provides : 
"The  county  courts  of  the  state  in  their  re- 
spective counties,  together  with  a  majority 
of  the  Justices  of  the  peace  of  such  county. 
In  addition  to  the  amount  of  county  tax  al- 
lowed to  be  levied,  shall  have  the  power  to 
levy  not  exceeding  three  mills  on  the  dollar 
on  all  taxable  property  of  their  respective 
counties,  which  shall  be  known  as  the  coun- 
ty road  tax,  and  when  collected,  shall  be 
used  In  the  respective  counties  for  the  pur- 
pose of  making  and  repairing  public  roads 
and  bridges  of  the  req)ective  counties,  and 
for  no  other  purpose,  and  shall  be  collected 
in  United  States  curr«icy  or  county  war- 
rants legally  drawn  on  such  road  tax  fund 
If  a  majority  of  the,  qualifled  electors  of 
such  county  shall  have  voted  public  road 
tax  at  the  general  election  for  state  and 
county  officers  preceding  such  levy  at  each 
election."  Const  1874,  Amend.  5.  It  is  axio- 
matic, under  our  form  of  government,  that 
the  Constitution  Is  the  paramount  law  to 
which  all  other  laws  must  yield,  and  that 
It  Is  obligatory  on  all  departments  and  the 
citisens.  It  is  the  measure  of  the  rights  and 
powers  of  the  legislative  department;  and 
an  act  passed  by  that  body  which  contra- 
venes any  express  mandatory  provision  of 
the  Constitution  Is  invalid.  It  is  provided  by 
the  Constitution  that  the  county  court  shall 
have  the  power  to  levy  a  road  tax  "if  a  ma- 
jority of  the  qualified  electors  of  such  county 
shall  have  voted  public  road  tax  at  the  gen- 
eral election  for  state  and  county  officers  pre- 
ceding such  levy  at  each  election."  By  this 
provision  the  Constitution  has  fixed  the  con- 
ditions which  must  be  complied  with  before 
a  valid  levy  of  this  road  tax  can  be  made. 
It  must  be  first  voted  by  the  electors  and 
the  time  of  holding  that  election  is  fixed  by 
the  Constitution.  It  is 'said  by  Mr.  McCrary 
In  his  work  on  Elections  that  "It  must  be 
conceded  by  all  that  time  and  place  are  the 
substance  of  every  election,"  and  that  "It  is. 
of  course,  essential  to  the  validity  of  an  elec- 
tion that  it  be  held  at  the  time  and  in  the 
place  provided  by  law."  McCrary  on  Elec- 
tions, H  176,  153.  The  authority  to  hold  an 
election  at  one  time  will  not  warrant  an 
election  at  another  time,  and  an  election  held 
at  a  time  not  fixed  by  the  law  itself  will  be 
void.  In  his  work  on  Constitutional  Limita- 
tions Mr.  Cooley  says:  "Where  the  time  and 
place  of  an  election  are  prescribed  by  law, 
every  voter  has  a  right  to  take  notice  of  the 
law  and  to  d^>oslt  his  ballot  at  the  time  and 
place  appointed."  Cooley  on  Constitntionat 
Limitations,  909.  The  time  of  holding  an 
election  is  therefore  one  of  its  essential  in- 
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gredlents,  and  the  proTislon  dedgnatlng  BQCh 
time  cannot  be  deemed  to  be  directory  mere- 
ly. It  1b  a  mandatory  requirement  and  Is  ez- 
doslTe.  In  10  Am.  &  Eng.  Ency.  Law,  681, 
It  is  said:  "If  the  ConsUtution  of  a  state 
Oxes  the  time  for  boldlng  an  election,  the 
I.iegl8latnre  cannot  without  constitutional  au- 
thority make  any  change  In  the  time."  In 
Paine  on  Blections,  (  306,  it  Is  said  that  the 
designation  in  a  state  Constitution  of  the 
"annual  town  meeting"  as  the  time  for  the 
election  of  Justices  of  the  peace  is  equivalent 
to  a  prohibition  against  electing  them  at  any 
other  time.  In  the  case  of  State  v.  Johnson, 
20  Ark.  281,  it  is  said:  "Where  the  Constl- 
tntlon  designates  In  express  and  explicit 
terms  the  precise  time  when  a  fundamental 
act  shall  be  done  and  Is  utterly  silent  as  to 
the  performance  at  any  other  time,  it  cannot 
be  done  at  any  other  time."  Few  of  the  pro- 
Tlsions  in  a  state  Constitution  should  be  con- 
sidered directory.  They  are  the  expressions 
of  the  highest  will  of  the  people,  and  should 
be  followed.  Smith  y.  Askew,  48  Arte  82,  2 
8.  W.  849;  8  Cyc.  762. 

The  Constitution  has  prescribed  that  the 
election  at  which  the  electors  shall  vote  on 
the  question  of  a  road  tax  shall  be  held  at 
the  general  election  for  state  and  county  offi- 
cers. It  may  have  been  thought  that  at  an 
election  held  at  that  time  a  larger  vote  would 
be  cast  and  a  better  and  more  extended  ex- 
pression of  the  electors  would  be  obtained. 
The  case  at  bar  Is  an  Illustration  of  the  fact 
that  ordinarily  at  the  general  election  held 
for  state  and  county  officers  a  larger  number 
of  votes  is  cast  than  at  a  special  election. 
In  this  case  there  were  cast  at  the  general 
election  held  for  ptate  and  county  officers  in 
September,  1908,  more  than  2,000  votes,  while 
at  the  special  election  in  May,  1900,  only  844 
votes  were  cast.  But,  whatever  the  reason 
may  have  been,  the  Constitution  has  in  ex- 
press terms  designated  the  time  of  holding 
this  election.  Tb-ia  provision  of  the  Constita- 
tion  is  therefore  mandatory,  and  must  be 
followed.  The  act  of  the  General  Assembly 
approved  March  26,  1909,  which  authorized  a 
q;>ecial  election  to  be  held  In  May,  1909,  in 
St.  Francis  county  for  the  purpose  of  voting 
upon  the  question  of  "road  tax"  (Act  1909, 
p.  246),  contravened  this  provision  of  the 
Constitution,  aiid  is  therefore  Invalid.  The 
majority  of  the  electors  of  St.  Francis  coun- 
ty did  not  vote  a  public  road  tax  at  the  g«i- 
eral  election  for  state  and  county  officers  pre- 
ceding the  levy  of  that  tax  made  by  the 
county  court  of  that  county  in  October,  1909. 
That  tax  so  levied  by  the  county  court  was 
unauthorized,  and  It  was  therefore  illegal 
and  void.  Worthen  County  Clerk  v.  Badgett, 
32  Ark.  496 ;  Cairo  &  Fulton  R.  Ca  v.  Parks, 
32  Ark.  131;  Hodgkin  v.  Fry,  Collector,  83 
Ark.  716;  Cole,  Sheriff  and  Collector,  v. 
Blackwell,  38  Ark.  271. 

It  is  urged  by  counsel  for  defendants  that 


the  plaintiff  was  not  entitled  to  the  equitable 
remedy  of  injunction,  because  by  virtue  of 
section  6896  of  Kirby's  Digest  he  had  a  right 
to  appear  before  the  county  court  and  object 
to  the  levy  of  any  specific  tax  for  Illegality, 
and  through  that  procedure  he  had  a  full 
and  adequate  remedy.  But.  by  section  13, 
art  16,  Const  1874,  it  is  provided:  "Any 
citizen  of  any  county,  city  or  town  may  in- 
stitute suit  in  behalf  of  himself  and  all  oth- 
ers interested  to  protect  the  Inhabitants 
thereof  agiilnst  the  enforcement  of  any  il- 
legal exactions  whatever."  And  by  section 
3966  of  Kirby's  Digest  it  is  provided  that  in- 
junctions and  restraining  orders  may  be 
granted  in  all  cases  of  Illegal  or  unauthoriz- 
ed taxes  and  assessmente  by  county,  city,  or 
other  local  trlbunalfi  or  officers.  And  under 
these  provisions  of  the  Constitution  and  the 
statute  a  citizen  and  taxpayer  has  the  rij^t 
to  obtain  from  a  court  of  equity  an  injunction 
against  the  collection  of  an  illegal  or  nnau* 
thorlzed  tax.  Vaughan  v.  Bowie,  30  Ark. 
278;  Brodle  v.  McCabe,  38  Ark.  090;  Cole, 
Collector,  v.  Blackwell,  38  Ark.  271;  St 
Louis  Southwestern  R.  Co.  v.  Eavanaugh,  78 
Ark.  468,  96  S.  W.  409;  Little  Rock  v.  Bar- 
ton, 33  Ark.  441 ;  Dreyfus  v.  Boone,  88  Ark. 
353,  114  S.  W.  718. 

The  decree  of  the  St  Francis  chancery 
court  is  affirmed. 


CDLLIN-McODRDT  CONST.  CO.  et  at  v. 
VULCAN  IROX  WORKS. 

(Supreme  Court  of  Arkansas.    Jan.  24,  1910.) 

1.  Replevin  ({  82*)— EbccESSivB  Dau ages. 

Plaintiff,  on  May  4,  1907,  leased  a  steam 
shovel  to  defendant's  subcontractor  for  three 
months,  under  a  contract  by  which  It  was  to 
belong  to  the  subcontractor  if  he  made  certain 
payments  within  the  three  months,  which  he 
failed  to  do,  whereupon,  upon  October  15,  1907, 
plaintiff  sued  to  recover  the  property,  and  de- 
fendant gave  bond  to  retain  possession,  and  It 
was  not  surrendered  to  plaintiff  until  Febru- 
ary 1,  1908,  when  plaintiff  recovered  judgment 
for  the  shovel  and  $1,650  damages,  $400  being 
awarded  by  the  verdict  for  damages  to  the 
shovel  while  detained  and  $1,250  as  rental  value. 
The  evidence  warianted  a  finding  of  damage  to 
the  shovel  to  the  extent  of  SI^OOO  and  that 
the  rental  value  was  $15  a  day.  Held,  that 
the  verdict  was  not  excessive. 

[E}d.    Note. — For   other   cases,    see   Replevin, 
Cent  Dig.  i  301 ;   Dec.  Dig.  t  82.*] 

2.  Sai.es  ({  468*)— CoNDiiiOKAL  Sauis— Tim 
Title  Passes. 

Where  a  steam  shovel  was  leased  for  three 
months  for  a  certain  sum,  part  payable  in  cash 
and  the  remainder  in  three  monthly  install- 
ments, and  the  lease  provided  that  on  payment 
of  a  certain  sum  within  10  days  after  the  ex- 
piration of  the'  lease,  and  all  bills  for  repaiis, 
etc.,  the  lessor  would  convey  it  to  the  lessee, 
the  absolute  title  to  the  shovel  would  not  pass 
to  the  latter  until  he  performed  all  the  condi- 
tions. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  1355 ;   Dec.  Dig.  {  468.*] 
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3.  Saxes  (i  473*)— Conditional  Sales— Bona 
Fide  Pubchaseb- Rights. 

Where  a  steam  shovel  was  leased  to  an- 
other under  a  contract  to  sell  and  transfer  at 
the  expiration  of  the  lease  if  the  lessee  per- 
formed certain  conditions,  a  subsequent  pur- 
chaser for  value  without  notice  of  the  conditions 
attached  to  the  sale  acquired  no  greater  rights 
than  the  conditional  vendee  had  under  his  con- 
tract 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent 
Dig.  {  1388;   Dec  Dig.  {  473.*] 

4.  Appeal  and  Bbbob  (|  1066*)— Habmlkss 
Bbrob— BxcLuaiON  or  Evidence. 

In  replevin  for  a  steam  shovel  which  plain- 
tiff leased  to  defendant's  subcontractor,  the  ex- 
clusion of  evidence  of  defendant's  contract  with 
the  subcontractor  for  the  use  of  the  shovel  could 
not  prejudice  defendant  where  the  subcontractor 
bad  forfeited  his  right  to  use  the  shovel  under 
his  contract  with  plaintiff '  when  defendant  con- 
tracted with  him  for  its  use. 

[E>d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4187-4188;  Dec.  Dig. 
8  105&*]  ,      . 

5:  Sales  (f  480*>— Conditional  Sales— Reu- 
edies  of  Selleb  Aoainbi  Thibd  Pebbons 
—Evidence— IB8UE8. 

In  replevin  for  a  steam  shovel  leased  by 
plaintiff  to  defendant's  subcontractor  for  three 
months  under  an  agreement  to  transfer  it  if 
cortain  conditions  were  performed,  where  the 
only  issues  were  the  subcontractors  forfeiture 
of  the  right  of  possession  by  noncompliance  with 
his  contract  with  plaintiff,  and  defendant's  non- 
liability by  reason  of  its  contract  with  another 
by  which  the  latter  was  to  be  liable  for  the 
rental  value  of  the  shovel  after  the  suit  wss 
commenced,  evidence  that  plaintiff's  attorney 
agreed  with  defendant  for  the  return  of  the 
shovel  as  soon  as  defendant  completed  the  work 
it  was  doing  with  it  authority  to  malce  such 
agreement  not  being  shown  was  not  admissible, 
not  bearing  on  any  issue. 

[E3.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  1444,  1445;    Dea  Dig.  {  480.*] 

6.  Attobnet  and  Client  (J  101*)— Authobitt 
OF  Attobnet— CoMPBOMiSE. 

Plaintiff's  attorney  has  no  authority  to 
compromise  with  defendant's  attorney  or  re- 
lease defendant  from  liability  or  shift  his  lia- 
bility by  contracting  with  another  to  assume 
It 

TEd.  Note.— For  other  cases  see  Attorney  and 
Client,  Cent  Dig.  {{  209,  210}  Dea  Dig.  { 
101.*) 

Appeal  from  Clrcnlt  Court,  White  County; 
Hance  N.  Hutton,  Jndge. 

Action  by  the  Vnlcan  Iron  Works  against 
the  Callin-McCordy  Construction  Company. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Rachels  &  Johnston  and  Rose,  Hemingway, 
Gantrell  &  Loughborough,  for  appellants.  S. 
Bnmdidge,  Jr.,  and  H.  Neely,  for  appellee. 


McCULIiOCH,  C.  J.  This  is  an  action  In- 
stituted by  the  Vulcan  Iron  Works  of  To- 
ledo, Ohio,  against  appellant  Cnllln-McCurdy 
Construction  Company  to  recover  possession 
of  a  steam  shovel  and  damages  for  Its  de- 
tention. In  the  constmction  of  the  Missouri 
&  North  Arkansas   Railroad   through    this 


state,  Burke  &  Joseph  were  contractors  and 
appellant  was  a  subcontractor  under  them. 
J.  H.  Whalen  was  a  subcontractor  under  ap- 
pellant, and  procured  the  steam  Shovel  from 
appellee  to  use  in  removing  dirt  and  rock 
In  the  construction  of  the  railroad.  The 
contract  between  appellee  and  Whalen  con- 
cerning the  steam  shovel  was  In  the  form  of 
a  lease,  dated  May  4,  1907,  and  stipulated 
that  appellee  leased  the  shovel  to  Whalen  for 
a  term  of  three  months  from  the  date  of  de- 
livery for  the  sum  of  $6,000,  of  which  $2,000 
was  paid  in  cash  and  the  balance  was  pay- 
able In  three  monthly  installments,  and  that, 
on  payment  of  the  additional  sum  of  $10 
within  10  days  after  the  expiration  of  the 
lease  and  all  bills  for  repairs  and  extra  parts 
ordered,  appellee  would  convey  to  him  the 
absolute  title  to  the  shovel.  The  effect  of 
the  contract  was  a  lease  of  the  shovel  by 
appellee  to  Whalen  on  condition  that  the 
latter  pay  the  amounts  named  within  a  speci- 
fied time.  Under  this  contract,  no  title  could 
pass  to  Whalen  before  the  performance  by 
him  of  the  spedfled  conditions.  The  con- 
tract, between  Whalen  and  apipellant  pro- 
vided that,  in  the  event  the  former  should 
fall  to  complete  the  work  which  he  con- 
tracted to  do,  then  appellant  could  use  the 
shovel  in  completing  the  work.  Whalen  fail- 
ed to  make  the  payments  stipulated  in  his 
contract  with  appellee  for  the  shovel,  and 
failed  to  fully  perform  his  contract  with 
appellant,  and  on  October  16,  1907,  appellee 
Instituted  this  action  against  appellant  to 
recover  the  shovel  which  was  then  In  appel- 
lant's possession.  An  order  of  delivery  was 
Issued  at  the  commencement  of  the  action 
and  served  on  appellant,  and  the  latter  elect- 
ed to  retain  possession  and  gave  bond  in  ac- 
cordance with  the  statute  to  perform  the 
judgment  of  the  court  in  the  action.  Ap- 
pellant filed  its  answer,  stating  ttuit  It  laid 
no  claim  to  the  shovel  except  the  right' to 
use  the  same  under  its  contract  with  Whalen, 
and  that  it  had  taken  possession  by  replevin 
against  Whalen  for  the  purpose  of  com- 
pleting the  work  specified  in  the  Whalen  con- 
tract; that  since  it  took  possession  from 
Whalen  the  principal  contractors,  Burke  & 
Joseph,  "took  absolute  control  by  force  of 
said  steam  shovel,  and  have  ever  since  con- 
tinuously nsed  and  operated  same  independ- 
ently and  against  the  will  and  wishes  of  the 
defendant"  It  la  further  alleged  in  the  an- 
swer that  since  appellant  took  possession  of 
the  shovel  a  contract  had  been  entered  into 
between  appellee  and  Burke  &  Joseph  by 
which  the  latter  were  to  become  responsible 
for  the  rental  value  of  the  shoveL  There 
was  a  trial  before  a  jury  and  a  verdict  was 
returned  In  favor  of  appellee  for  the  re- 
covery of  the  shovel  and  $1,650  damages, 
which  was  divided  in  the  verdict  as  $400 
for  damages  to  the  shovel  and  $1,2S0  rental 
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Talne  daring  detention.  Judgment  was  ren- 
dered accordingly,  and  an  appeal  was  taken 
to  this  couit. 

The  evidence  adduced  by  appellee  was  suf- 
ficient to  establish  injury  to  the  shovel  to 
the  extent  of  91>000,  and  that  the  rental 
value  was  $1S  i>er  day;  so  the  amount  of 
the  verdict  was  not  excessive.  The  evidence 
was  sufficient  to  establish  the  allegations 
that  Whalen  had  failed  to  perform  the  terms 
of  the  lease  contract  with  appellee  and  for- 
feited his  right  to  possession  of  the  shovel, 
and  that  appellee  was  entitled  to  possession. 
The  reservation  of  title  In  the  form  of  a 
lease  contract  was  valid,  and  no  title  passed 
to  the  vendee  until  the  conditions  of  the 
contract  were  performed.  A  subsequent  pur- 
chaser, even  for  value  and  without  notice  of 
the  reservation,  could  acquire  no  greater 
rights  than  the  conditional  vendee  had  under 
the  contract  Trlplett  v.  Mansur-Tebbetts 
Imp.  Cc  68  Ark.  230,  57  S.  W.  261,  82  Am. 
St  Rep.  284,  and  cases  cited.  The  ruling 
of  the  court  in  refusing  to  allow  appellant 
to  Introduce  in  evidence  its  contract  with 
Whalen  for  the  use  of  the  shovel  was  not 
prejudicial,  as  the  Jury  found  upon  sufficient 
evidence  that  Whalen  had  forfeited  his  right 
to  possession  under  his  contract  with  ap- 
pellee. 

Error  of  the  court  Is  assigned  in  the  ex- 
clusion of  testimony  offered  by  appellant  to 
the  effect  that  one  of  appellee's  attorneys  In 
the  case,  Mr.  Denman,  of  Toledo,  Ohio,  had 
entered  into  an  agreement  with  appellant  for 
the  return  of  the  shovel  as  soon  as  it  com- 
pleted Its  work,  and  had  employed  a  man 
to  take  charge  of  the  shovel  as  soon  as  it  was 
through  with  it  The  offered  testimony  was 
not  directed  to  the  issues  involved  In  the 
case,  and  for  that  reason  was  properly  ex- 
cluded. The  only  issue  aside  from  the  ques- 
tion of  Whalen's  forfeiture  by  failing  to  per- 
form the  conditions  of  the  contract  was  up- 
on the  allegation  of  appellant's  answer  that 
appellee  had  entered  into  a  contract  with 
Burke  &  Joseph  for  the  latter  to  become 
liable  for  the  rental  value  of  the  shovel  after 
the  commencement  of  the  suit  No  testi- 
mony was  offered  directed  to  this  issue,  and 
certainly  it  cannot  be  said  that  the  excluded 
testimony  tended  to  sustain  the  allegation. 
There  was  no  testimony  offered  to  show  thnt 
Denman  had  any  authority  to  act  for  ap- 
pellee further  than  to  prosecute  the  suit  as 
an  attorney,  and  it  was  not  within  the 
■cope  of  his  authority  as  attorney  to  com- 
promise with  appellant  or  to  release  the 
latter  from  liability  or  to  shift  that  liability 
by  making  a  new  contract  with  another  to 
assume  it  Pickett  v.  Merchants*  Nat  Bank 
of  Memphis,  32  Ark.  346 ;  Moore  t.  Murrell, 
66  Ark.  375,  19  S.  W.  973. 

No  error  is  found  in  the  record,  and  the 
Judgment  Is  affirmed. 


HOLBROOE  r.  NEBLT. 
(Supreme  Court  of  Arkansas.    Jan.  34,  1910.) 

1.  BzFLEviN  (S  8*)— Trrut  to  Sufpobt  Ac- 
tion. 

Plaintiff  must  recover  in  replevin  on  the 
streng^th  of  his  own  title. 

[Ed.  Note.— B\)r  other  cases,  see  Replevin, 
Cent  Dig.  f  55;   Dec.  Dig.  {  8.*] 

2.  Replevin  (f  88*)  —  Action  —  Juby  Ques- 
tion—Ownebskif  or  Pbofebtt. 

In  replevin  for  a  mare,  evidence  held  to 
make  it  a  jury  question  whether  plaintiff  had 
title  to  the  mare  and  a  right  to  recover  it,  so 
that  it  was  error  to  direct  a  verdict  for  him. 

[Ed.  Note.— For  other  cases,  see  Replevin,  Dec. 
Dig.  (  88.*}  ^^ 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty; J.  Hugh  Basham,  Jud):e. 

Action  by  S.  S.  Neely  against  J.  F.  Hoi- 
brook.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded  for 
new  trial. 

Sellers  &  Sellers,  for  appellant  T.  G.  Mai- 
loy  and  June  P.  Wooten,  for  appellee. 

HART,  J.  This  is  a  salt  in  replevin  begun 
in  the  justice  court  by  S.  S.  Neely  against 
J.  F.  Holbrook  to  recover  the  possession  of  a 
black  mare.  Judgment  was  rendered  in  favor 
of  the  plalntiS,  and  the  defendant  appealed 
to  the  circuit  court  From  a  judgment  ren- 
dered against  him  in  the  circuit  court,  the 
defendant  has  duly  prosecuted  an  appeal  to 
this  court  The  only  question  raised  by  the 
appeal  is:  Did  the  court  err  in  directing  a 
verdict  for  the  plaintiff? 

On  the  23d  day  of  July,  1906,  G.  F.  Gilbert 
executed  his  note  payable  on  or  before  Octo- 
ber 1,  1906,  to  J.  C.  Duncan  for  $50  for  the 
purchase  price  of  one  white  mare.  The  title 
to  the  mare  was  retained  until  the  note  should 
be  paid.  The  note  also  contained  the  follow- 
ing Indorsement:  "Lien  note,  Dea  10,  1900. 
Transferred  to  S.  8.  Neely.  His  property." 
Neely  says  that  he  paid  the  purchase  price  of 
the  mare,  and  that  the  above-described  note 
which  he  calls  a  mortgage  was  transferred  to 
him.  Gilbert  at  the  time  was  staying  at  Neely's 
house,  and  knew  of  the  transfer  of  the  note. 
He  was  an  insuVance  agent  traveling  most  of 
the  time,  and  Neely  gave  him  permission  to 
trade  the  mare.  Gilbert  exchanged  the  white 
mare  for  a  black  mare,  and  on  the  24th  day 
of  December,  1906,  he  turned  her  over  to 
Neely,  who  changed  the  word  "white"  to 
"black"  in  the  above-described  note.  Neely 
kept  her  in  bis  possession  until  Gilbert  start- 
ed on  his  next  trip  two  or  three  weeks  later. 
While  in  Conway  county,  he  became  Hi  and 
died  about  the  1st  of  February,  1907.  Dr. 
J.  F.  Holbrook  took  possession  of  the  mare  on 
his  account  for  medical  services  to  Gilbert  in 
his  last  Illness.  Neely  heard  of  that  fact 
and  sent  his  son  to  demand  possession  of  her, 
which  was  refused.  On  the  11th  day  of  Feb- 
ruary, 1907,   he  wrote  to  Dr.   Holbrook,   in 
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wblcb  be  eald  in  part:  Toor  letter  of  recent 
date  received  addressed  to  S.  B.  Neely.  I 
wish  to  Bay  that  I  have  a  Hen  on  the  mare 
yon  have  in  yonr  possession,  which  I  enclose 
a  copy."  Inclosed  with  the  letter  was  a  copy 
of  the  note  of  Gilbert  to  Duncan  and  the 
indorsement  thereon  alMve  referred  to,  ex- 
cept that  the  word  "black"  was  substituted 
for  "white"  in  the  description  of  the  mare. 
Gilbert  stayed  at  Neely's  house  except  when 
he  was  traveling  on  bis  Insurance  business. 
Neely  said  he  seemed  like  a  father  to  him, 
and  said  that  he  lent  him  ttie  horse  on  the 
last  trip.  The  above  was  substantially  the 
testimony  of  Neely,  and  was  all  the  evidence 
adduced  at  the  trial,  except  tliat  Holbrook 
testified  that  he  was  the  defendant  and  knew 
Gilbert  in  bis  lifetime.  Neely  was  cross-ex- 
amined at  length,  and  made  evasive  and  con- 
tradictory statements  as  to  bis  title  and  sub- 
sequent possession. 

It  is  now  insisted  by  his  counsel  that  this 
was  due  to  bis  ignorance,  and  to  the  fact 
that  be  did  not  understand  the  questions  pro- 
pounded to  him,  and  that  no  fact  or  circum- 
stance was  devdoped  that  in  any  wise  affect- 
ed bis  credibility.  We  cannot  agree  with  that 
contention.  The  plaintiff  must  recover  on  the 
strength  of  his  own  title.  It  will  be  remem- 
bered that  he  was  his  own  witness,  and  that 
no  other  evidence  was  adduced  In  his  behalf. 
He  claimed  at  the  trial  that  he  gave  Gilbert 
permission  to  trade  the  white  mare  for  the 
black  one,  and  that  Gilbert  turned  over  to 
him  the  black  mare  on  December  24,  1906. 
in  payment  of  the  note  for  the  purchase 
money  of  the  white  mare,  which  had  been 
transferred  to  him  on  December  10, 1906.  On 
February  11, 1907,  be  wrote  to  defendant,  as- 
serting that  be  had  a  lien  on  the  mare.  His 
counsel  insist  that  be  called  it  a  lien  because 
he  did  not  understand  the  difference  between 
having  a  Hen  on  the  mare  for  the  unpaid  pur- 
chase money,  and  retaining  title  in  the  mare 
until  the  purchase  price  was  paid.  But, 
when  he  was  questioned  about  this  letter  on 
cross-examination,  he  said:  "Q.  If  you  sent 
this  (referring  to  the  letter)  for  the  purpose 
of  showing  Dr.  Holbrook  what  claim  you  had, 
then  this  was  the  claim  and  all  of  the  claim? 
A.  No,  sir;  she  (referring  to  the  mare)  had 
Ijeen  turned  over  to  me.  Q.  Why  did  you 
not  give  him  a  truthful  statement  in  this 
rather  than  send  him  a  letter  that  would 
mislead  him?  A.  I  Just  overlooked  it  and 
my  brother-in-law  prepared  this."  His  an- 
swers to  these  interrogatories  tend  to  show 
that  he  understood  at  the  time  he  was  testify- 
ing the  difference  between  having  a  lien  on 
the  mare  and  having  the  title  to  her.  Hence 
the  Jury  might  have  Inferred  that  he  under- 
stood the  difference  when  he  wrote  the  let- 
ter, and  from  the  letter  might  have  found  that 
he  did  not  have  title  to  the  mare ;  for,  under 
these  circumstances,  it  cannot  l>e  said  that  no 
inferences  unfavorable  to  plaintiff's  testimony 


might  have  been  drawn  by  the  Jury,  and  un- 
der the  mle  annonnced  in  Siclllfm  v.  Baker, 
82  Ark.  86,  100  S.  W.  764,  118  Am.  St  Bep. 
52,  and  Merchants'  Fire  Insurance  Co.  r.  Mc- 
Adams,  88  Ai«.  550,  115  S.  W.  175,  the  cause 
should  have  been  submitted  to  the  Jury. 

For  the  error  in  directing  a  verdict  for  the 
plaintiff,  the  Judgment  is  reversed,  and  ttie 
cause  remanded  for  a  new  trial 


DALE  et  aL  t.  W.  H.  BLAND  ft  CO.  et  aL 
(Sapwme  09nrt  of  Aikansaa.    Jan.  24^  1910.) 

1.  JuDOMEN-T  (5§  2W,  338*)—Vacatiok— Na- 
ture OF  Remedy. 

Tiio  remedy  to  vacate  or  modify  a  jndp' 
ment  for  fraud  or  mistake  in  itsprocurement  is 
by  proceeding  at  law  under  Kiiby'i  Dig.  ff 
3224.  4431,  in  the  ooott  in  which  it  was  ren- 
dered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  fS  579,  614,  664,  724;  Dec.  Dig.  fS 
294,  330.*] 

2.  JuooicENT  (|  407*)— Eqihtablb  Belief— 
Natuke  of  Beicedt. 

A  complaint  to  enjoin  the  collection  of  a 
Judgment  is  demurrable,  unless  it  shows  tliat 
the  plaintiff  baa  no  adequate  remedy  at  law 
either  by  appeal,  certiorari,  or  application  to 
the  court  wDich  rendered  the  judgment. 

[E2d.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  H  768-774;   Dec.  Dig.  {  407.»J 

Hart,  J.,  dissenting. 

Appeal  from  Prairie  Chancery  Court;  Jno. 
M.  Elliott,  Chancellor. 

Action  by  W.  H.  Bland  &  Co.  and  another 
against  Ida  B.  Dale  and  another.  From  a 
decree  for  plaintiffs,  defendants  appeal.  Re- 
versed.    « 

The  appellee  alleges  that  Ida  B.  Dale  ob- 
tained Judgment  for  $25  against  one  Jas.  P. 
Barrett  in  the  Justice  of  the  peace  court  of 
Prairie  county,  and  bad  garnishment  Issued 
against  W.  H.  Bland  &  Co.;  that  Barrett  fil- 
ed a  schedule,  claiming  as  exempt  ail  indebt- 
edness due  him  from  Bland  &  Co;  that  same 
was  allowed  and  supersedeas  issued;  that 
Dale  then  filed  certified  copy  of  that  Judg- 
ment with  a  Justice  of  the  peace  in  Pulaski 
county;  that  both  members  of  the  firm  of 
Bland  &  (To.  were  residents  of  Prairie  coun- 
ty, and  in  business  there;  that  W.  H.  Blaud, 
a  member  of  said  firm,  was  served  with  sum- 
mons as  garnishee,  issued  by  said  Justice  of 
the  peace  in  Pulaski  county,  while  he  was 
in  that  county  temporarily  and  for  medical 
attention;  that  Judgment  was  rendered  in 
said  suit  against  W.  H.  Bland  &  Co.  for  $83.- 
44;  that  said  summons  and  said  Judgment 
were  obtained  through  the  fraudulent  rep- 
resentations of  Dale  and  her  agent  to  the 
Justice  of  the  peace  as  to  the  amount  of  the 
Judgment  and  costs  adjudged  by  the  Justice 
in  Prairie  county,  and  as  to  the  residence  of 
W.  H.  Bland;  that  after  Judgment  was  ob- 
tained in  said  suit'  In  Pulaski  county  Dale 
sent  to  Bland  &  Co.  a  statement  showing 
that  said  Judgment  amounted  to  $08.45,  and 
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asking  for  that  amount  In  fnll  settl^nent, 
and  that  Bland  &  Go.  sent  to  said  Ida  B. 
Dale  their  check  for  that  amount,  and  In- 
dorsed across  the  face  of  It,  "Settlement  in 
fall  of  claim  debt  and  cost  of  you  against 
J.  P.  Barrett";  that  said  check  was  accept- 
ed and  collected,  and  that  Dale  then  waited 
until  more  than  30  days  had  elapsed  since 
the  date  of  said  Judgment  in  the  Justice 
conrt  of  Pulaski  county,  and  then  filed  a 
transcript  Vt  said  Judgment  in  the  circuit 
conrt  of  Pulaski  county  and  had  execution 
Issued  and  sent  to  Prairie  county  to  be  lev- 
ied on  the  property  of  Bland  &  Co.;  that  said 
execution  showed  the  i>ayment  of  the  $68.4S, 
but  allowed  it  as  a  credit  and  not  in  fall 
settlement,  and  showed  a  balance  due  of 
$14.99  and  more  costs.  The  complaint  pray- 
ed that  the  temporary  restraining  order  be 
made  perpetual. 

The  demurrer  was  as  follows: 

"First  That  the  court  has  no  Jurisdiction 
of  the  subject  of  this  action. 

"Second.  That  the  court  has  no  Jurisdic- 
tion because  the  amount  involved  is  too 
small  for  the  court  to  grant  relief  prayed. 

"Third.  That  the  plaintiff  has  a  full,  com- 
plete, adequate  remedy  at  law. 

"Fourth.  That  the  plaintiff  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion in  equity." 

The  demurrer  was  overruled.  Appellant 
refused  to  plead  further.  The  court  entered 
a  decree  restraining  the  sheriff  from  proceed- 
ing under  the  execution,  and  appellant  Dale 
from  collecting  the  balance  claimed  by  her 
to  be  dae  on  the  Judgment.  Appellants  seek 
by  this  appeal  to  reverse  the  decree. 

W.  T.  Tucker,  for  appellants.  Ji  O.  &  O. 
B.  Thweatt,  tot  appellees. 

WOOD,  T.  (after  stating  the  facts  as 
above).  The  appellees  do  not  allege,  nor  do 
the  facts  stated  in  the  complaint  show,  that 
they  did  not  have  a  complete  and  adequate 
remedy  at  law.  As  was  said  by  us  in  Wood 
V.  Stewart,  81  Ark.  61,  98  S.  W.  716:  "Ap- 
I>ellee's  remedy  to  vacate  or  modify  the  Judg- 
ment for  fraud  or  mistake  in  Its  procure- 
ment is  complete  at  law  by  proceeding  in- 
stituted for  that  purpose  in  the  conrt  -in 
which  it  was  rendered.  Kirby's  Dig.  H 
8224,  44S1;  Knight  v.  Cresswell,  82  Ark.  331 
[101  S.  W.  764,  118  Am.  St  Rep.  741;  Hunton 
V.  Euper,  63  Ark.  328  [88  S.  W.  617] ;  Driggs' 
Bank  v.  Norwood,  49  Ark.  186  [4  S.  W.  448, 
4  Ajn.  St  Rep.  80].  Unless  appellee  shows 
that  be  has  not  a  fnll  and  adequate  remedy 
at  law,  'either  by  appeal,  certiorari,  applica- 
tion to  the  court  itself  which  rendered  the 
Jndgment,  or  in  any  other  legal  and  adequate 
manner,'  It  Is  not  oitltled  to  relief  by  in- 
junction." Wingfleld  V.  McLure  et  al.,  48 
Ark.  610,  8  S.  W.  489.  See,  also,  Shanl  et 
al.  T.  Duprey,  48  Ark.  881,  8  S.  W.  866. 


The  appellee  having  a  complete  and  ade- 
quate remedy  at  law  for  the  relief  it  seetcs, 
the  conrt  erred  in  not  sustaining  the  demur- 
rer. 

The  Judgment  is  therefore  reversed,  and 
the  cause  is  dismissed. 

HART,  X,  dissents. 


THARP  V.  BABNBIT. 
(Supreme  Court  of  Arkansas.    Jan.  24,  1910.) 

1.  GotTBTS  (i  202*)— AFPEIXATI!  JUBISDXOnON 

— Affeai.  fbom  Probatk  Coubt. 

Under  Kirby's  DU:.  {  1348,  authorizing  an 
appeal  to  the  cireuit  court  from  a  judgment  of 
me  probate  conrt  by  the  party  aggrieved  filing 
an  affidavit  and  prayer  for  appeal,  and  require 
ing  that  on  the  nling  of  the  affidavit  the  court 
shall  order  an  appeal,  the  filing  of  the  affidavit 
and  prayer  for  appeal  are  prerequisites  to  the 
order  granting  the  appeal  by  the  probate  court 

[Bd.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  %  202.*] 

2.  Doubts  (S  202*)— Affkixatb  Jubibdiction 
— Affeax.  fbom  Pbobatb  Coubt. 

Whete  the  clrcnlt  court  acquired  no  Juris- 
diction on  appeal  from  the  probate  conrt,  the 
circuit  conrt  should  dismiss  the  appeal,  but 
should  not  render  judgment  for  costp  of  the 
proceeding. 

lEA.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  {  202.*] 

Appeal  from  Circuit  Court,  Independence 
County;  Chas.  Coffin,  Judge. 

Petition  by  Mrs.  M.  J,  Barnett  for  the  re- 
moval of  John  T.  Tharp  as  administrator  of 
Mrs.  Eliza  Deckard,  deceased.  From  a  Judg- 
ment of  the  circuit  court  dismissing  an  ap- 
peal fi'bm  the  probate  court  directing  the 
removal  of  the  administrator,  be  appeals. 
Affirmed  in  part  and  reversed  in  part 

On  the  8tb  of  January,  1909,  appellee,  as 
one  of  the  heirs  at  law  of  Mrs.  Eliza  Deck- 
ard, deceased,  filed  a  petition  in  the  probate 
court  of  Independence  county  alleging  cer- 
tain facts  as  causes  for  the  removal  of  ap- 
pellant as  administrator  of  the  estate  of 
Mrs.  Deckard,  and  praying  the  court  to  re- 
move him.  Tlie  court  granted  the  prayer  of 
the  petition,  making  the  following  record 
entry  of  January  8,  1009,  to  wit:  "It  is 
therefore  considered,  ordered,  and  adjudged 
by  the  court  that  said  John  T.  Tharp  be  and 
he  is  hereby  removed  as  administrator  of 
said  estate,  and  the  letters  of  administration 
heretofore  granted  him  on  said  estate  be 
and  the  same  are  hereby  revoked,  set  aside, 
and  held  for  naught  It  is  further  ordered 
that  all  court  costs  be  adjudged  against  the 
estate,  and  that  a  certified  copy  of  this  order 
be  served  npon  the  said  John  T.  Tharp  forth- 
with. Thereupon  the  administrator  saves 
his  exceptions  to  the  ruling  and  decision  of 
the  court  and  asks  that  the  same  be  noted 
of  record,  which  is  accordingly  done,  and 
said  administrator  then  prayed  an  appeal 
to  the  drcalt  conrt  of  Independence  county. 
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which  Is  by  the  conrt  granted  Qpon  the  fil- 
ing of  the  prayer  for  appeal  and  bond  re- 
quired by  law."  ■ 

The  appellant  on  February  17,  1909,  filed 
an  affidavit,  which,  after  reciting  certain 
proceedings  of  the  probate  court  and  Its  or- 
der removing  appellant,  concludes  as  fol- 
lows: "That  said  John  T,  Tharp,  adminis- 
trator of  said  estate  of  Mrs.  Deckard,  de- 
ceased, states  on  oath  that  said  appeal  la 
talcen  because  he  verily  believes  that  he  Is 
aggrieved,  and  is  not  taken  for  the  purpose 
of  delay  or  vexation,  but  that  Justice  may 
be  done."  This  was  signed  by  appellant 
and  sworn  to  on  the  11th  day  of  February, 
1909.  A  transcript  of  the  record  containing 
the  above  recitals  was  filed  in  the  office  of 
the  clerk  of  the  circuit  court  March  18,  1909. 
The  appellee  moved  the  circuit  court  to  dis- 
miss the  appeal  alleging  that  the  court  was 
without  jurisdiction  to  hear  the  cause.  The 
court  granted  the  motion,  and  entered  a 
Judgment  dismissing  the  appeal,  and  adjudg- 
ing costs  In  the  proceedings  against  the  de- 
fendant, and  the  appellant  seeks  here  to  re- 
verse that  Judgment. 

S.  A.  Moore,  for  appellant  Oldfleld  ft  Ckde, 
for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  Appeals  are  taken  from  the  probate 
conrt  under  the  following  statute:  "Appeals 
may  be  taken  to  the  circuit  conrt  from  all 
final  orders  and  Judgments  of  the  probate 
court  at  any  time  within  twelve  months  aft- 
er the  rendition  thereof  by  the  party  ag- 
grieved filing  an  affidavit  and  prayer  for  ap- 
peal with  the  clerk  of  the  probate  conrt,  and 
upon  the  filing  of  such  affidavit,  the  court 
shall  order  an  appeal."  Section  1348,  Kir- 
by'B  Dig.  Under  this  statute,  the  circuit 
court  was  without  Jurisdiction;  for  the  pro- 
bate court  made  the  order  granting  the  ap- 
peal before  any  affidavit  was  filed.  This 
was  premature.  The  order  recites  that  "the 
appeal  Is  granted  upon  the  filing  of  the  pray- 
er for  appeal  and  bond  required  by  law." 
There  is  no  order  of  the  court  granting  the 
appeal  after  the  affidavit  was  filed.  The 
filing  of  the  affidavit  Is  a  prerequisite  to  the 
granting  of  the  appeal  by  the  probate  conrt, 
and  the  affidavit  must  be  filed  before  the 
<H:der  granting  the  appeal  is  made.  The  stat- 
ute contemplates  that  the  court  rendering 
the  Judgment  shall  pass  upon  the  affidavit 
and  make  the  order  granting  the  appeaL 
The  clerk  of  the  court  has  no  such  power. 
The  court  could  make  no  final  order  grant- 
ing the  appeal  until  the  affidavit  and  prayer 
for  appeal  was  filed.  "The  courts  shall  or- 
der an  appeal  upon  the  filing  of  such  affida- 
vit" 

The  language  of  the  statute  Indicates  that 
the  prayer  for  appeal  shall  be  included  In 
the  affidavit    At  any  rate,  the  affidavit  and 


prayer  both  must  precede  the  order  granting 
the  appeal.  The  law  is  analogons  to  that 
governing  the  procedure  in  appeal  from  Jns- 
tlce  to  circuit  courts  and  from  circuit  courts 
to  this  court  under  similar  statutes.  See 
the  following  cases:  Matthews  v.  Lane,  65 
Ark.  419,  46  S.  W.  946;  MerrUl  Bros.  v.  Man- 
ees,  19  Ark.  647^  Hanna  v.  Pitman,  25  Ark. 
275;  Crow  T.  Hardage,  24  Ark.  282;  Bank 
of  The  State  v.  Hhichciure,  4  Ark.  444;  Moss 
▼.  Ashbrooks,  15  Ark.  169;  Johnson  v.  Hodg- 
es, 24  Ark.  597;  Johnson  t.  Dn  Val,  27  Ark. 
599;  Walker  v.  Noll,  122  S.  W.  488.  These 
cases  show  that  the  Judgment  of  the  cir- 
cuit court  dismissing  the  appeal  is  correct- 
But  the  circuit  court  being  without  Jurisdic- 
tion, it  was  error  to  render  Judgment  for 
costs  of  the  proceeding.  Xeale-v.  Peay,  21 
Ark.  94;  Derton  v.  Boyd,  21  Ark.  265-268; 
McKee  V.  Murphy,  1  Ark.  55,  58;  Morrow  r. 
Walker,  10  Ark.  569. 

The  Judgment  Is  therefore  affirmed  as  to 
dismissal  of  appeal,  and  reversed  as  to  the 
costs. 


HUNTER  ▼.  STATE. 
(Supreme  Court  of  Arkansas.    Jan.  24,  1910.) 

HomOIDE  (I  133*)— IWDICTMENT— Datk  ot  Or- 

rENSB— SUFFICIEIfCT. 

Under  Kirby's  Dig.  (  2234,  providing  that 
the  statement  in  the  indictment  as  to  when  the 
crime  was  committed  is  not  material  further 
than  to  show  it  was  committed  before  the  finding 
of  the  indictment  except  when  the  time  is  a 
material  ingredient  in  the  offense,  an  indictment 
for  murder  in  the  first  degree,  alleging  tiiat  the 
"aid  M.  H.  in  the  county  and  state  aforesaid 
on  the  30th  day  of  July,  A.  D.  14 un- 
lawfully," etc.,  "^and  with  premedition,  did  kill 
and  murder,"  etc,  was  suffident 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  210,  212 ;   Dec  Dig.  {  133.*1 

Appeal  from  Circuit  Court  Pulaski  Coun- 
ty; Robt  J.  Lea,  Judge. 

Mandy  Hunter  was  convicted  of  murder  In 
the  second  degree,  and  appeals.    Affirmed. 

Sdplo  A  Jones  and  T.  J.  Price,  for  appel- 
lant Hal  U.  Norwood,  Atty.  Gen.,  and  W. 
H.  Rector,  Asst  Atty.  Gen.,  for  the  State. 

HART,  J.  Mandy  Hunter  was  Indicted  In 
the  Perry  circuit  court  for  the  crime  of  mur- 
der In  the  first  degree.  He  was  granted  a 
change  of  venue  to  Pulaski  county,  and  w«b 
convicted  before  a  Jury  of  murder  In  the 
second  degree ;  his  punishment  being  assessed 
at  a  term  of  seven  years  in  the  state  peni- 
tentiary. 

Hunter  has  duly  prosecuted  an  appeal  to 
this  court  The  only  question  raised  by  the 
appeal  Is  as  to  the  sufficiency  of  the  Indict- 
ment The  Indictment  was  returned  at  the 
February  term,  1905,  of  the  Perry  circuit 
court  and  the  body  of  It  reads  as  follows: 
"The  grand  Jury  of  Perry  county.  In  the 
name  and  by  the  anthority  of  the  state  of 
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ArkaaaaB,  accoae  Mandy  Banter  of  the  crime 
of  murder  In  the  first  degree  committed  as 
follows,  to  wit:  The  aid  Mandy  Hunter,  In 
the  connty  and  state  aforesaid  on  the  30th 
day  of  July,  A.  D.  14 unlawfully,  willful- 
ly, feloniously,  with  malice  aforethought, 
with  deliberation  and  with  premeditlon  did 
kill  and  mnrder  one  Junlon  GlUa  by  then  and 
there  shooting  him  the  said  Junior  Gllla 
with  a  pist(d  then  and  there  loaded  with 
gun  powder  and  leaden  ball  and  then  and 
thre  had  and  held  In  the  hands  of  him  the 
said  Mandy  Hunter,  against  the  peace  and 
dignity  of  ttie  state  of  Arkansas." 

Section  2234  of  Klrby's  Digest  provides 
that:  "The  statement  In  the  indictment  as 
to  the  time  at  which  the  offense  was  commit- 
ted is  not  material,  further  than  as  a  state- 
ment that  it  was  committed  before  the  time 
of  finding  the  Indlctmait,  except  when  the 
time  is  a  material  ingredient  in  the  offense." 
In  construing  this  statute,  in  the  cases  of 
Conrand  ▼.  State,  65  Ark.  550,  47  S.  W. 
628,  and  CJarothers  v.  State,  76  Ark.  674,  88 
S.  W.  685,  the  court  beld  that  an  indictment 
charging  the  offense  in  the  past  tense  was 
not  inyalld  because  it  alleged  that  the  crime 
was  committed  on  a  future  and  impossible 
date.  In  the  Conrand  Case,  at  page  663  of 
65  Ark.,  page  629  of  47  S.  W.,  the  court  said: 
"No  man  of  common  understanding  could  in- 
fer from  the  indictment  that  the  grand  Jury 
intended  to  accuse  the  defendant  of  having 
committed  a  crime  before  It  was  committed. 
To  accuse  one  of  a  crime  is  to  charge  that 
it  was  committed  prior  to  the  accusation. 
The  allegation  as  to  the  date  of  the  commis- 
sion of  the  offense  was  a  clerical  error,  ap- 
parent on  the  face  of  the  indictment,  and 
was  not  calculated  to,  and  did  not,  mislead 
the  defendant,  and  did  not  affect  the  validity 
or  sufficiency  of  the  indictment  or  the  judg- 
ment against  him."  In  the  case  of  Grayson 
y.  State,  123  S.  W.  389,  for  the  same  reason, 
the  court  held  that  the  mentioning  of  no  date 
did  not  render  the  indictment  invalid. 

It  is  earnestly  insisted  by  counsel  for  de- 
fendant that  the  rule  should  not  obtain  in 
the  present  case,  because  the  indictment  ac- 
cuses the  defendant  of  committing  the  crime 
at  a  date  when  the  court  had  no  Jurisdiction 
of  the  territory  in  which  it  was  alleged  to 
liave  been  committed.  The  indictment  uses 
language  that  shows  that  the  offense  is  charg- 
ed to  have  been  committed  before  the  finding 
of  the  Indictment  The  indictment  also  gives 
the  name  of  the  state  and  county  in  which 
the  crime  Is  charged  to  bave  been  committed, 
and  the  court  and  term  thereof  at  which 
the  indictment  was  returned.  This  when 
read  in  connection  with  our  statutes  on  homi- 
cide is  a  sufiBcient  allegation  that  the  offense 
was  committed  within  the  territorial  jurlBdic- 
tion  of  the  court  after  It  became  a  crime, 
and  before  the  finding  of  the  indictment.  It 
follows,  therefore,  from  the  reasoning  of  the 


authorities,  supra,  that  the  Indictment  was 
valid. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  is  affirmed. 


POE  T.  poa 

(Supreme  Court  of  Arkansas.    Jan.  8, 1010.) 

1.  DivoBcs  (S  218*)— Obdeb  Allowing  Ai.I' 
MONT— Teufokabt  Oboie&— Settino  Asiob— 

DiSCBBTION   OF  CotTBT. 

Klrby's  Dl^.  ^  2679,  authorises  the  court  in 
divorce  proceedmgs  to  allow  the  wife  mainte- 
nance and  a  reasonable  attorney's  fee.  Section 
2681  provides  that,  when  the  decree  is  entered, 
the  court  shall  make  an  order  touching  the  ali- 
mony of  the  wife  as  from  the  circumstances  of 
the  parties  and  the  nature  of  the  case  shall  be 
reasonable.  Section  2682  provides  that  the 
court  may  enforce  any  decree  or  order  for  ali- 
mony and  maintenance  by  sequestration  of  de- 
fendant's property,  etc.  Section  2683  provides 
that,  upon  application  of  either  party,  the  court 
may  make  such  alterations  as  to  the  allowance 
of  alimony  and  maintenance  as  may  be  proper, 
etc.  Plaintiff  brought  suit  for  divorce  August 
22,  1907,  and  an  order  was  made  allowing  ali- 
mony, attorney's  fee,  and  costs,  which  order 
was  vacated  October  25,  1907,  and  plaintiff  was 
refused  further  time  to  take  depositions  before 
the  order  was  set  aside.  Held,  that  the  order 
allowing  alimony,  attorney's  fees,  and  costs  was 
a  temporary  order,  and  It  was  not  an  abuse  of 
discretion  to  set  it  aside  after  defendant  had 
filed  his  depositions  to  be  read  on  the  final  hear- 
ing of  the  cause. 

[Ed.    Note.— For    other   cases,    see    Divorce, 
Cent.  Dig.  {  639;  Dec.  Dig.  {  218.*] 

2.  DivoBCK  ({  218*)— Obdeb  Alix>wino  Au- 
itoNY— Motion  to  Vaoatb— Taking  Testi- 

MONT. 

Nor  was  It  error  to  refuse  to  grant  plaintiff 
further  time  to  take  testimony  on  the  motion 
to  vacate,  since  plaintiff  had  the  same  time  to 
take  depositions  on  this  as  upon  the  divorce  is- 
sue. 

[Ed.    Note.— For    other   cases,    see    Divorce, 
Cent.  Dig.  {  639 ;  Dec.  Dig.  (  2ia*] 

3.  DivoBCB  (i  116*)— Ohabxotib  of  Wipe— 

AdULTEBT— BVIDBNOK 

Where  a  husband  sues  his  wife  for  divorce 
on  the  ground  of  adultery,  the  general  character 
of  the  wife  for  nnchastlty  Is  not  In  Issue,  and 
the  adultery  must  be  proved  by  evidence  of  ac- 
tual occurrences  of  adulterous  intercourse. 

[Ed.    Note.— For    other   cases,    see    Divorce, 
Cent.  Dig.  {  372 ;  Dec.  Dig.  (  115.*] 

4.  Witnesses  ({  365*)  —  Ihpkaohicent  —  Evi- 
dence—Admissibiutt. 

Under  Kirby's  Dig.  8  3138,  which  provides 
that  a  witness  may  be  impeached  by  showing 
that  his  general  reputation  for  truth  or  Immoral- 
ity renders  him  unworthy  of  belief,  etc.,  evi- 
dence by  a  witness  In  divorce  proceedings  that, 
"I  know  her  reputation  in  N.  O.  It  is  bad,"  was 
Inadmissible  for  the  purpose  of  Impeaching  the 
plaintiff.  It  being  shown  that  he  had  found  out 
her  reputation  from  what  be  had  beard  others 
say  while  he  was  in  N.  O.  hunting  for  evi- 
dence, and  his  evidence  did  not  establish  the 
"general  reputation  for  truth  or  immorality" 
that  rendered  plaintiff  "unworthy  of  belief.' 

[Ed,   Note. — For  other  cases,   see  Witnesses, 
Cent.  Dig.  H  1154-1156 ;  Dec.  Dig.  t  356.*] 

5.  Appeal  and  Ebbob  (S  644*)— Abstbaot  of 
Evidence— Defects-failube  to  Object. 

Where  no  objection  Is  made  to  the  abstract 
of  the  evidence,  the  court  on  appeal  will  assume 
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that  the  abstract  is  correct;  and  where,  In  di- 
vorce proceedings  the  evidence  abstracted  by  the 
counsel  for  appellant  was'not  sufficient  to  war- 
rant the  decree  of  divorce  in  favor  of  appellee, 
the  appellee's  complaint  should  be  dismissed  for 
want  of  equity. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2795 ;   Dec.  Dig.  |  644.*] 

6.  Appeal  and  Ebbor  ({  592*)— Abbtbact  of 
Evidence;— Failure  to  Make— Effect. 
Where,  upon  appeal,  the  evidence  upon 
which  the  court  rendered  the  decree  dismissing 
appellant's  complaint  is  not  abstracted,  the  de- 
cree will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  2618 ;  Dec.  Dig.  i  592.«] 

Appeal  from  Sebastian  Chaucery  Court; 
J.  V.  Bourland,  Chancellor. 

Action  for  separate  maintenance  by  Mrs. 
J.  S.  Poe  against  O.  S.  Poe,  and  action  by  O. 
S.  Poe  against  Mrs.  J.  S.  Poe  for  divorce. 
The  actions  were  consolidated,  and  from  an 
order  vacating  a  Judgment  for  temporary  ali- 
mony and  from  a  decree  granting  O.  S.  Poe  a 
divorce,  Mrs.  J.  S.  Poe  appeals.  Affirmed  as 
to  oriet  vacating  allowance  of  alimony  and 
decree  of  divorce  reversed,  and  complaint  for 
divorce  dismissed. 

John  H.  Vaughn,  for  appellant  Ben  Cra- 
vens, for  appellee. 

WOOD,  J.  The  action  out  of  which  the 
decree  of  divorce  was  rendered  In  behalf  of 
appellee,  O.  S.  Poe,  and  from  wblch  decree 
appellant  appeals,  was  commenced  by  the 
appellant  herein  filing  In  the  chancery  court 
of  Sebastian  county  for  the  Ft  Smith  district 
on  August  22,  1907,  a  bill  In  equity  against 
O.  S.  Poe,  alleging  nonsupport  and  abandon- 
ment, and  asking  Judgment  requiring  appel- 
lee herein  to  maintain  her,  and  for  such  al- 
imony and  attorney's  fee  as  the  court  deemed 
equitable.  Thereafter,  on  the  same  day,  ap- 
pellee herein  filed  a  suit  In  said  court  against 
the  appellant  for  absolute  divorce,  and  as 
grounds  for  such  divorce  set  up  desertion, 
habitual  drunkenness,  cruel  treatment,  and 
adultery  on  the  part  of  the  appellant  to 
which  cause  of  action  appellant  filed  answer 
on  October  9,  1907,  denying  all  of  the  allega- 
tions alleged  In  the  complaint.  Thereafter, 
on  October  16,  1907,  appellee  herein  filed  an- 
swer to  the  complaint  of  appellant  for  alimo- 
ny, and  asked  that  said  answer  be  taken  as  a 
cross-complaint,  and  that  he  be  given  an  ab- 
solute divorce  from  the  appellant  on  the 
groimds  of  desertion,  habitual  drunkenness, 
cruel  treatment,  and  adultery,  all  of  which 
be  alleged  In  his  said  answer  .and  cross-com- 
plaint Thereafter,  on  October  25,  1907,  the 
court  on  motion  consolidated  the  two  cases 
above  set  out,  and  the  Issues  as  thus  made 
were  finally  submitted  to  the  court  on  June 
8,  1908,  and  after  a  full  hearing  an  absolute 
divorce  was  granted  to  O.  8.  Poe  from  Mrs. 
3.  S.  Poe  upon  such  grounds  as  were  alleged 
in  his  cross-complaint 

The  appellant,   Mrs.  J.  S.  Poe,  asks  thi^ 


oourt  to  reverse  tbe  Judgment  ot  tbe  chan- 
cery court  and  relies  upon  three  grounds: 

First  Because  the  court  made  an  order  on 
the  2&tb  day  of  October,  1907,  vacating  an 
order  made  at  a  former  term  of  the  court 
(August  22,  1907)  allowing  appellant  tempo- 
rary alimony  In  the  sum  of  $25  per  month, 
also  $25  attorney's  fee,  and  $10  for  costs,  and 
also  In  not  allowing  appellant  to  have  fur- 
ther time  to  take  depositions  before  setting 
aside  the  order  for  temporary  alimony,  at- 
torney's fees,  and  costs. 

Second.  Because  the  court  permitted  the 
witness  A.  B.  Poe  to  testify  over  the  objec- 
tion of  appellant,  as  follows:  "I  am  a  broth- 
er of  O.  S.  Poe.  I  Uve  in  Little  Rock.  After 
O.  S.  Poe  and  Mrs.  O.  S.  Poe  conunenced  these 
lawsuits,  I  went  to  New  Orleans  to  see  If  I 
could  find  evidence  In  relation  to  the  case.  I 
know  Mrs.  Poe's  reputation  in  New  Orleans, 
La.  It  is  bad.  I  hired  a  detective  in  Little 
Rock  to  go  to  New  Orleans  to  look  np  evi- 
dence for  me.  The  detective  was  a  friend  of 
mine,  and  I  only  i>ald  his  expenses.  I  went 
to  different  places  in  New  Orleans,  and  they 
told  me  that  Mrs.  Poe  had  a  bad  reputation. 
I  went  to  one  restaurant,  and  asked  the  head 
waiter  if  he  knew  where  I  could  get  some 
women  who  would  go  out  and  have  a  good 
time.  He  told  me  that  Mrs.  Poe  would  go 
any  time.  I  learned  In  different  places 
where  I  went  In  New  Orleans  that  Mrs.  Poe 
trad  a  very  bad  reputation,  and  was  said  to 
be  a  very  fast  woman." 

Third.  Because  tbe  evidence  does  not  show 
that  the  appellee  was  a  resident  of  tbe  state 
of  Arkansas  one  year  next  before  the  com- 
mencement of  the  action.  We  will  consider 
the  grounds  upon  which  reversal  Is  urged  In 
the  order  named  above. 

1.  The  order  allowing  alimony,  attorney's 
fees,  and  costs  was  a  temporary  order,  and 
the  court  did  not  abuse  its  discretion  In  set- 
ting it  aside  after  the  appellee  had  filed  his 
depositions  to  be  read  on  the  final  bearing 
of  the  cause.  Nor  was  there  error  in  refus- 
ing to  grant  appellant  further  time  to  take 
testimony  on  the  motion  to  vacate  the  order 
of  a  previous  term  allowing  the  alimony,  at- 
torney's fees,  and  costs.  The  appellant  had 
from  August  22,  1907,  when  the  order  was 
first  made,  until  October  25,  1907,  when  it 
was  set  aside,  to  take  her  depositions  on  this 
as  well  as  the  divorce  issue.  Besides,  the 
original  order  of  allowance,  as  well  as  the 
order  setting  It  aside,  were  both  temporary 
orders  subject  to  final  review  by  the  court  on 
the  hearing  in  the  proceedings  for  divorce 
with  which  the  proceedings  for  alimony  had 
by  consent  been  consolidated.  Sections  2679. 
2681,  2682,  2683,  Kirby's  Dig.  The  appellant 
still  had  from  October  25,  1907,  till  June  8, 
1908,  to  make  her  proof  on  the  issues.  The 
cause  was  not  finally  adjudicated  until  the 
latter  date,  and  it  appears  stie  had  the  oppor- 
tunity and  did  take  all  the  depositions  she 
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desired  and  besides  presented  testimony  ore 
tenus. 

2.  Where  a  husband  sues  his  wife  for  di- 
vorce on  the  alleged  grround  of  adultery,  the 
general  character  of  the  wife  for  unchastity 
is  not  in  ls8U&  Therefore  any  testimony 
as  to  her  general  reputation  for  unchastlty 
should  hare  been  excluded  bo  far  as  the  same 
may  have  been  used  to  establish  the  alleged 
adultery  of  appellant  The  testimony  of  A. 
B.  Poe  was  not  admissible.  The  alleged  adul- 
tery of  appellant  could  not  be  establlBhed  by 
evidence  tending  to  show  that  she  had  a  gen- 
eral reputation  for  nnchastity.  That  could 
only  be  proved  by  evidence  of  actual  occur- 
rences of  adulterous  intercourse  and  not  by 
presumption.  Evans  v.  Evans,  03  Ky.  510, 
20  S.  W.  605;  Washburn  v.  Washburn,  5  N. 
H.  195.  See,  also,  Humphrey  v.  Humphrey,  7 
Conn.  116;  Berdell  y.  Berdell,  80  111.  604.. 
The  character  of  neither  party  to  a  divorce 
proceeding  is  in  issue,  and  evidence  as  to  it 
is  therefore  not  admissible.  5  Am.  &  Kng. 
Bncy.  Law,  p.  862,  and  cases  cited. 

Neither  was  the  testimony  of  A.  B.  Poe  ad- 
missible for  the  purpose  of  impeaching  ap- 
pellant as  a  witness.  He  "went  to  New  Or- 
leans to  see  if  he  cotild  find  evidence  in  rela- 
tion to  the  case;"  He  says:  "I  know  her  rep- 
utation in  New  Orleans,  La.  It  is  bad."  But 
on  cross-examination  he  shows  that  he  only 
knew  that  her  reputation  was  bad  from  what 
they  told  him  in  different  places.  A.  B.  Poe 
did  not  live  and  had  not  lived  in  the  com- 
munity where  appellant  resided.  He  only 
found  out  that  her  reputation  was  bad  from 
what  he  had  heard  others  say  while  he  was 
in  New  Orleans  "to  find  evidence."  This  tes- 
timony did  not  establish  the  "general  reputa- 
tion for  truth  or  immorality"  that  rendered 
appellant  "unworthy  of  belief,"  and  was  not 
such  testimony  as  the  statute  requires  for 
the  impeachment  of  a  witness  by  the  method 
there  prescribed.  Section  3138,  Klrby's  Dig. 
Mr.  Greenleaf,  concerning  the  Impeachment 
of  a  witness  by  the  particular  method  under 
consideration,  says:  "It  is  not  enough  that 
the  Impeaching  witness  professes  merely  to 
state  what  he  has  heard  others  say,  for  those 
others  may  be  but  few.  He  must  be  able  to 
state  what  is  generally  said  of  the  person  by 
those  among  whom  he  dwells  or  with  whom 
be  is  chiefly  conversant;  for  it  is  this  only 
that  constitutes  his  general  reputation  or 
character,  and,  ordinarily,  the  witness  ought 
himself  to  come  from  the  neighborhood  of 
the  person  whose  character  is  in  question. 
If  be  is  a  stranger,  sent  thither  by  the  ad- 
verse party  to  learn  his  character,  he  will  not 
be  allowed  to  testify  as  to  the  result  of  hl^ 
inquiries."    1  Gr.  E^v.  «  461. 

No  objection  Is  made  by  counsel  for  appel- 
lee to  the  abstract  of  the  evidence  as  present- 
ed by  counsel  for  appellant,  under  rule  10  of 
tills  court.  We  assume,  therefore,  that  the 
abstract  of  appellant  Is  correct.     The  evi- 


dence as  abstracted  by  counsel  for  appellant 
is  not  Bufflcient  to  warrant  the  decree  of  di- 
vorce in  favor  of  the  appellee.  According  to 
this  evidence,  appellee's  complaint  should  be 
dismissed  for  want  of  equity. 

3.  In  view  of  what  we  have  held  above,  it 
is  unnecessary  to  consider  the  third  ground 
urged  by  appellant  for  reversing  the  decree; 

The  decree  is  reversed,  with  directions  to 
the  Sebastian  chancery  court  to  dismiss  ap- 
pellee's complaint  for  want  of  equity.  The 
evidence  upon  which  the  court  rendered  the 
decree  dismissing  appellant's  complaint  is 
not  abstracted,  and  the  decree  as  to  that  is 
therefore  affirmed. 


ST.  LOUIS,  I.  M.  &  S.  R.  CO.  v.  WEATH- 

EKLY. 

(Supreme  Court  of  Arkansas.     Jan.  24,  1910.) 

1.  Railboads  ({  446*)— Injubies  to  Animals 
— Actions— SuFTiciENCY  of  Evidence. 

In  an  action  against  a  railroad  company 
for  killing  animals  on  its  track,  evidence  held 
sufficient  to  carry  the  question  of  the  company's 
negligence  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §S  1027-1641 ;   Dec  Dig.  S  446.»] 

2.  Appeai,  and    Ebbob   (8   1002*)— Review— 
Vebdict— Conclusiveness. 

A  verdict  on  conflicting  evidence  is  binding 
upon  the  appellate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3935-3937;  Dec  Dig.  { 
1002.»] 

3.  Pleading  (J  129*)—ANSwrai— Admission— 
Failube  to  Deny. 

In  an  action  against  a  railroad  company 
for  killing  animals  on  its  track,  the  complaint 
alleged  that  the  injury  occurred  at  B.  m'C. 
county,  and  the  answer  did  not  deny  that  the 
animals  were  killed  at  or  near  the  place  al- 
leged, but  only  denied  that  defendant  negligently 
ran  its  train  of  cars  against  the  property  of 
plaintiff  while  operating  its  train  thiough  the 
town  of  B.  or  elsewhere.  Held,  that  the  answer 
Is  an  admission  that  tlie  injury  to  the  property 
occurred  in  C.  county,  and  that  B.  was  a  town 
on  defendant's  line  of  road  in  that  county. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  S$  270-275 ;   Dec.  Dig.  $  129.»] 

4.  Railboads  (§  443*)— Injubies  to  Animals 
—Actions— Sufficiency  of  Evidence. 

Evidence  in  an  action  against  a  railroad 
company  for  killing  animals  on  its  track  held  to 
warrant  a  finding  that  the  injury  occurred  in 
the  county  alleged  in  the  complaint. 

[Eid.  Note.— For  other  eases,  see  Railroads, 
Cent  Dig.  §  1610;  Dec.  Dig.  1  443.*] 

Appeal  from  Circuit  Court,  Crittenden 
County;   Frank  Smith,  Judge. 

Action  by  James  W.  Weatherly  against  the 
St  Louis,  Iron  Mountain  &  Southern  Rail- 
road Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Kinsworthy  &  Rhoton,  O.  D.  Henderson, 
and  Jas.  H.  Stevenson,  for  appellant  Smith 
&  Smith,  for  appellee. 

HART,  J.  This  is  an  appeal  from  a  Judg- 
ment against  the  defendant  for  damages  for 
killing  two  mules  and  injuring  two  others  be- 
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longliig  to  the  plaintiff.  The  occnrrence  hap- 
pened on  the  6th  day  of  October,  1908,  near 
Blanton  at  the  first  trestle  east  of  it;  and 
the  train  waa  running  at  the  rate  of  25  or 
30  miles  per  hour.  The  engineer  testified 
that  the  train  was  compoeed  of  about  85 
freight  cars,  and  that  the  air  brakes  were 
in  good  condition.  The  males  got  on  the 
track  near  the  road  crossing.  When  the  en- 
gineer first  saw  them,  they  were  coming  up 
the  dump  300  feet  ahead  of  the  engine.  They 
ran  east  along  the  track  towards  a  trestle 
about  800  feet  from  where  they  came  on  the 
track.  When  the  engineer  saw  the  mules,  he 
immediately  applied  the  emergency  brakes, 
and  endeavored  to  stop  the  train.  When  the 
engine  struck  the  mules,  its  speed  had  been 
reduced  to  three  or  four  miles  per  hour.  The 
first  mule  was  struck  before,  and  the  others 
after,  the  trestle  was  reached.  The  pilot  of 
the  engine  was  about  60  feet  from  the  west 
end  of  the  trestle  when  the  train  stopped.  One 
of  the  mules  was  left  on  the  trestle  with  its 
legs  down  In  it.  The  engineer  says  that  be 
was  keeping  a  lookout,  and  that  the  mules 
came  on  the  track  from  bis  side.  He  did  not 
remember  that  he  sounded  the  stock  alarm, 
but  says  that  he  did  blow  for  the  crossing. 
The  fireman  says  that  the  mules  were  graz- 
ing when  he  first  saw  them.  He  was  ring- 
ing the  bell  for  the  crossing.  He  thinks  three 
of  the  mules  came  on  the  track  from  one 
side  and  two  from  the  other.  He  says  they 
came  on  the  track  betweoi  the  crossing  and 
the  trestle,  and  he  called  the  engineer's  at- 
tention to  the  fact  when  they  came  on  the 
track.  The  engineer  did  not  apply  the  emer- 
gency brake  until  the  engine  was  between 
the  crossing  and  the  trestle.  The  crossing 
was  about  100  yards  from  the  trestle.  The 
engine  bad  to  be  backed  off  of  one  of  the 
mules  when  it  stopped. 

Other  witnesses  testified  that  the  stock 
alarm  was  not  sounded,  and  that  they  ex- 
amined the  roadbed  and  found  the  tracks  of 
the  mules  on  it  west  of  the  crossing.  The 
tracks  from  there  to  the  trestle  Indicated 
that  the  mules  were  running  fast  One  of  the 
witnesses  said  that  it  was  about  one-fourth  of 
a  mile  from  where  the  mules  went  upon  the 
track  to  the  trestle.  The  plaintiff  said  that 
the  marks  on  the  trestle  showed  that  one  of 
the  mules  was  dragged  nearly  across  it  after 
being  struck  and  another  one  or  maybe  two 
bents.  The  track  was  level,  and  the  view  of 
the  right  of  way  was  unobstructed.  Had  the 
engineer  sounded  the  stock  alarm  when  (le 
first  saw  the  mules  climbing  the  dump,  he 
might  have  scared  them  off. 

The  testimony  of  the  engineer  and  fireman 
Is  contradicted  as  to  the  place  the  mules  came 


<»i  the  track.  The  engineer  says  that  It  was 
near  the  road  crossing.  The  fireman  says 
they  got  on  betweoi  the  crossing  and  the 
trestle,  and  other  witnesses  say  that  the 
tracks  showed  that  the  mules  got  on  the  track 
west  of  the  crossing.  The  train  was  rannlng 
east  The  engineer  says  the  mules  came  on 
the  track  SOO  feet  ahead  of  him,  and  ran 
toward  the  trestle,  800  feet  distant  Other 
evidence  places  the  distance  at  one-fourth  of 
a  mile.  These  and  the  other  circumstances 
adduced  In  evidence  presented  a  conflict  in 
the  testimony,  making  the  submission  of  the 
issue  of  fact  proper,  and  the  verdict  of  the 
Jury  is  binding  upon  us. 

It  is  earnestly  Insisted  by  counsd  for  ap- 
pellant that  there  is  nothing  In  the  record  to 
show  that  the  injury  occurred  in  the  connty 
where  the  suit  was  brought  The  ccmiplalnt 
•alleges  that  the  Injury  occurred  at  the  town 
of  Blanton,  in  Crittenden  county.  Ark.  The 
answer  of  appellant  does  not  d/eay  that  the 
males  were  killed  or  injured  at  or  near  Blan- 
ton in  Orittendieo  connty,  but  only  denies  that 
it  negligently  ran  its  train  of  cars  against 
the  property  of  appellee  while  operating  its 
train  through  the  town  of  Blanton  or  else- 
where. This  may  be  taken  as  an  admission 
of  the  Injury  to  the  property  In  Crlttoideo 
connty  and  that  Blanton  was  a  town  on  ap- 
pellant's line  of  road  in  that  oonnty;  and 
only  a  denial  of  the  negligence  of  appellant 
in  injuring  them.  But  If  we  are  mistaken  in 
this,  the  plaintiffs  witnesses  all  testified  that 
they  lived  at  Blanton.  The  map  of  the  state 
of  Arkansas,  purporting  to  contain  its  coun- 
ties, .  townships,  sections,  dties,  towns,  and 
villages,  distributed  for  use  by  appellant, 
shows  that  Blanton  is  a  town  or  village  on  its 
line  of  railroad  In  Crittenden  county,  and 
that  its  location  is  several  miles  distant  from 
the  boundaries  of  the  county.  It  is  true  that 
the  official  postal  guide  of  the  United  States 
of  December,  1908,  being  the  official  monthly 
supplement  to  the  postal  guide  of  July  1908, 
shows  that  Blanton  was  discontinued  as  a 
post  office,  but  the  very  fact  that  It  was  re- 
ported as  discontinued  in  December  is  a 
recognition  that  it  was  a  post  office  before 
that  time.  Hence  the  case  does  not  come 
within  the  rule  announced  in  St  Louis,  Iron 
Mountain  &  Southern  Ry.  Co.  v.  Cady,  67 
Ark.  512,  65  S.  W.  029.  The  proof  shows 
that  the  Injury  occurred  within  a  few  hun- 
dred yards  of  Blanton.  This  was  sufficient 
to  warrant  the  Jury  in  finding  that  the  In- 
Jury  occurred  in  Crittenden  county.  Fore- 
hand V.  State,  63  Ark.  48,  18  S.  W.  728;  St 
L.,  I.  M.  &  S.  R.  Co.  T.  Magness,  68  Ark.  289, 
57  S.  W.  933 ;   Wilder  v.  State,  29  Ark,  293. 

The  Judgment  Is  thatfore  affirmed. 
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GIBSON  ft  DRAUGHN  ▼.  LITTLID  BOOK 
ft  H.  S.  W.  RY.  CO.  et  al. 

(Sapreme  Conrt  of  Arfcantaa.    Jan.  24,  1910.) 

1.  Cabbiebs  (I  117*)— Oabbiaob  of  Goods— 
Irjubt  to  Goods. 

A  carrier  naing  a  car  of  a  refrigerator  com- 
pany for  the  transportation  of  perishable  goods 
is  under  the  same  obligation  to  care  for  them 
that  it  would  have  been  had  the  car  l>elonged 
to  it,  and  is  liable  for  a  loss  caused  by  negli- 
gence in  failing  to  keep  the  drain  holes  of  the 
car  open. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  {  H7.»] 

2.  Cabriebb  ({  177*)— Cabbiaok  or  Goods— 

CONNECTINO   GaBBIERB. 

The  Hepburn  amendment  makes  the  initial 
carrier  liable  for  an  injury  to  an  interstate 
shipment,  but  the  connecting  carrier  is  also 
liable  if  the  injury  is  tlte  result  of  its  negli- 
gence. - 

(EM.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  775-803;   Dec  Dig.  {  177.*] 

8.  Carriebs  (I  185*)— Cabriaoe  of  Goods— 

CONNECTTNO  CaBBIERB— PRESUUFTIONS. 

In  the  absence  of  proof,  it  will  be  presum- 
ed that  an  injury  to  goods  transported  oy  con- 
necting carriers  was  caused  by  the  last  car^ 
rier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  841,  842;   Dee.  Dig.  f  185.*] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty;  W.  H.  Erana,  Judge. 

Action  by  Gibson  ft  Draughn  against  the 
Little  Rock  ft  Hot  Springs  Western  Railway 
Company  and  another.  From  a  judgment 
for  defendants,  plaintiffs  appeal.  Reversed 
and  remanded  for  new  trlaL 

8.  W.  Leslie,  for  appellants.  W.  B.  Hem- 
ingway, E.  B.  Klnsworthy,  and  Jas.  H.  Ste- 
Tenson,  for  appellees. 

McCCLLOCH,  C.  J.  PlaintUTs  Gibson  ft 
Draughn  Instituted  this  action  against  the 
Little  Roclc  ft  Hot  Springs  Western  Railway 
Company  and  tlie  St.  Louis,  Iron  Mountain  ft 
Southern  Railway  Company  to  recover  dam- 
ages by  reason  of  alleged  negligence  of  said 
defendants  in  the  transportation  of  a  car 
load  of  perishable  goods,  consisting  of  oranges 
and  other  fruits  and  vegetables  from  St 
Louis,  Mo.,  to  Hot  Springs,  Arlc,  over  the 
two  roads  as  connecting  carriers.  The  goods 
were  shipped  in  a  refrigerator  car,  and  neg- 
ligence of  the  tw»  defendant  railroad  com- 
panies Is  alleged  In  failing  to  properly  ice 
the  car  or  to  care  for  It  In  other  respects 
while  in  transit. 

The  undisputed  facts  in  the  case  are  that 
the  plaintiffs  purchased  the  goods  from  a 
produce  dealer  In  St  Louis,  and  the  goods 
were  loaded  In  a  refrigerator  car  owned  by 
the  American  Refrigerator  ft  Transit  Com- 
pany, situated  on  the  trades  of  defendant  St 
Louis,  Iron  Mountain  ft  Southern  Railway 
Company,  and  that  company  issued  to  plain- 
tiffs a  tJirough  bill  of  lading  to  Hot  Springs. 
No  other  contract  with  reference  to  the  trans- 


portatioD  and  care  of  the  goods  is  shown  in 
evidence  except  this  bill  of  lading.  The  car 
was  transported  by  the  Iron  Mountain  Road 
over  its  line  and  delivered  to  the  connecting 
carrier,  its  codefendant,  and  bj  the  latter 
transported  to  Hot  Springs.  On  arrival  there 
it  was  found  that  the  holes  in  one  of  the 
bumpers  of  the  car  used  In  draining  the  car 
of  water  from  melted  ice  had  become  clogged 
up  by  trash,  so  that  the  water  would  not  run 
through,  and,  on  account  of  this  obstacle,  the 
water  had  risen  a  considerable  distance  up 
on  the  sacks  of  produce  In  the  car,  and  it 
appears  that  the  motion  of  the  car  had  jolted 
the  water  all  over  the  produce,  causing  same 
to  mold.  The  goods  were  badly  damaged, 
and  were  sold  at  greatly  reduced  price.  There 
is  no  evidence  as  to  the  quantity  of  loe  in 
the  car  or  Its  temperature,  so  the  proof  does 
not  sustain  the  allegation  that  the  car  was 
not  properly  Iced.  The  evidence  was  abun- 
dant, however,  that  the  damage  was  caused 
by  allowing  the  drain  holes  in  the  bumpers 
to  become  obstructed.  Upon  this  state  of  the 
case,  the  court  gave  a  peremptory  Instruction 
to  the  Jury  to  return  a  verdict  In  favor  of 
defendants,  which  was  done,  and  the  plain- 
tiffs have  appealed  to  this  court 

The  duty  of  a  carrier  of  freight  with  re- 
spect to  the  transportation  and  handling  of 
perishable  goods  was  fully  discussed  by  this 
conrt  in  the  recent  case  of  St  L.,  I.  M.  ft  S. 
Ry.  Co.  V.  Renfroe,  82  Arte.  143,  100  S.  W. 
888,  10  L.  R.  A.  (N.  S.)  817,  118  Am.  St  Rep. 
58,  and  the  principles  which  control  this  case 
are  there  announced.  After  stating  In  gen- 
eral terms  the  dnty  of  a  carrier  with  respect 
to  such  goods,  the  opinion  reads:  "It  is  the 
contention  of  appellant  that  it  discharged 
Its  duty  to  appellees  when  it  furnished  a 
refrigerator  car,  and  that  the  duty  of  idng 
the  car,  under  the  evidence,  devolved  upon 
the  American  Refrigerator  Transit  Company, 
the  owner  of  the  car.  The  contention  is  un- 
sound, as  shown  in  N.  Y.,  P.  &  N.  Ry.  Co.  v. 
Cromwell,  98  Ya.  227,  85  S.  K  444,  49  L.  R. 
A.  402,  81  Am.  St  Rep.  722.  It  matters  not 
in  the  case  at  bar  that  the  refrigerator  car 
belonged  to  the  American  Refrigerator  Trans- 
it Company,  an  independent  contractor.  Ap- 
pellees had  no  contract  with  it  to  furnish 
cars  or  to  ice  them  when  furnished.  Their 
contract  was  with  appellant  to  furnish  suit- 
able cars;  and  the  evidence  was  ample  to 
support  the  verdict  that  appellant  not  only 
undertook  to  furnish  the  car,  but  also  to  ice 
the  same."  In  the  present  case  appellees  rely 
upon  an  alleged  distinction  between  the  two 
cases,  in  that  the  evidence  in  the  present  one 
shows  that  the  goods  were  delivered  to  the 
refrigerator  company.  They  rely  upon  the 
doctrine  announced  in  some  cases  that,  while 
It  is  the  duty  of  the  carrier  to  furnish  suit- 
able facilities,  yet,  where  the  8hlpi)er, selects 
his  own  velilcle  for  the  shipment  of  perish- 


*For  other  caae*  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  U07  to  date,  t  Reporter  Indezei 
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able  goods,  and  andertakes  to  see  that  the 
same  Is  properly  Iced,  the  carrier  lias  a  right 
to  assume  that  this  Is  properly  done.  There 
Is  no  question,  however,  in  this  case  as  to 
the  selection  of  the  vehicle  or  as  to  any  neg- 
ligence in  the  furnishing  of  suitable  facilities. 
It  Is  not  contended  that  there  was  any  defect 
in  the  car,  nor  does  the  proof  show  that 
plaintiffs  entered  Into  any  contract  with  the 
refrigerator  company  with  reference  to  icing 
the  car  and  to  caring  therefor,  or  entered 
into  any  contract  except  that  expressed  in 
the  blU  of  lading.  The  case  of  N.  Y.  P.  &  N. 
By.  Co.  V.  Cromwell,  98  Va.  227,  36  S.  B. 
444,  49  L.  R.  A.  462,  81  Am.  St  Bep.  722, 
which  is  a  decision  of  the  Virginia  Supreme 
Court  of  Appeals,  and  is  cited  with  approval 
by  this  court  in  the  Renf  roe  Case,  is  almost 
identical  with  the  present  one  so  far  as  the 
question  of  the  carrier's  duty  to  see  that  the 
car  was  properly  iced.  There  the  shipper 
bad  loaded  his  fruits  into  a  refrigerator  car 
owned  by  the  refrigerator  company,  situated 
on  the  tracks  of  the  carrier,  and  the  bill  of 
lading  was  issued  by  the  railway  company. 
The  court  held  that  the  railway  company 
was  liable  for  damages  resuHlng  from  the 
failure  to  properly  ice  the  car,  and  in  the 
opinion  It  is  said:  "The  undertaking  of  the 
plaintiff  in  error  (railway  company)  was  to 
properly  care  for  and  safely  carry  the  fruit 
of  the  defendant  in  error,  and  It  is  imma- 
terial that  the  cars  in  which  It  was  carried 
were  owned  by  the  California  Fruit  Trans- 
portation Company  or  that  such  company 
undertook  to  Ice  said  cars  or  to  pay  for  the 
ice.  As  between  the  plaintiff  in  error  and 
defendant  in  error,  the  California  Fruit 
Transportation  Company  and  its  employes 
were  the  agents  of  the  plaintiff  in  error.  So 
far  as  the  defendant  in  error  was  concerned, 
the  plaintiff  In  error  was  under  the  same 
obligations  to  care  for  the  fruit  that  it  would 
have  been  had  the  refrigerator  cars  belonged 
to  it. 

We  need  not  go  further  than  the  doctrine 
here  announced  to  find  that  the  railway 
company  is  liable  under  the  proof  adduced. 
While  there  is  no  evidence  that  there  was 
a  failure  to  properly  Ice  the  car,  as  already 
stated,  the  evidence  abundantly  shows  that 
there  was  negligence  In  failing  to  keep  the 
drain  holes  open. 

This  was  an  Interstate  shipment,  and  falls 
within  the  provision  of  the  act  of  Congress 
(Hepburn  Amendment)  making  the  Initial 
carrier  liable.  St  L.  &  S.  F.  B.  B.  Co.  v. 
Carr,  120  S.  W.  — .  The  connecting  carrier 
is  also  liable  if  the  damage  resulted  from 
its  negligence ;  and,  in  the  absence  of  proof 
on  the  subject,  there  is  a  presumption  that 
the  last  carrier  caused  the  Injury.  St.  L.,  I. 
M.  &  S.  By.  Co.  V.  Ooolldge,  73  Ark.  114,  83 
S.  W.  333,  67  L.  R.  A.  555,  108  Am.  St  Bep. 
21 ;   K.  C.  S.  Ry.  Co.  v.  Bmbry,  76  Ark.  589, 


90  S.  W.  15;  St.  Lu,  I.  M.  &  a  By.  Oo.  t. 
Renfroe^  supra. 

The  court  erred  in  taking  the  case  from 
the  jury  by  peremptory  instruction. 

Reversed  and  remanded  for  new  trial. 


ST.  LOUIS  &  &  F.  R.  CO.  v.  CALDWEI/L. 
(Supreme  Court  of  Arkansas.     Jan.  24,  1910.) 

1.  CaBBIERS   (S   286*)— IKJITBT  TO    Pasbeitoeb 

—  Nequgbnce  —  Defective     Depot     Ap- 

FBOACU. 

An  approach,  which  was  for  many  years 
generally  usied  by  passengers  in  going  to  and 
from  defendant's  depot,  ran  along  the  right 
of  way  between  a  spur  track,  and  an  unpro- 
tected hole  18  feet  wide  and  12  to  20  feet 
deep  on  the  property  of  another ;  the  hole  being 
about  25  feet  from  the  station  and  12  feet  from 
the  edge  of  the  track.  A  passenger  got  off  a 
train  in  the  nighttime  at  the  station,  and  start- 
ed along  the  approach  to  the  street  with  which 
it  connected,  and,  in  stepping  to  one  side  to  per- 
mit a  person  with  a  lantern  to  pass,  fell  mto 
the  hole,  and  was  injured.  Held,  that  the 
facts  warranted  a  finding  of  negligence  in  not 
protecting  the  approach  by  a  fence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Ditf.  g  1145;   Dec.  Dig.  g  286.*] 

2.  Cabbiebs  (§  347*) — Injtjby  to  Passenoeb— 
JuBT  Question  —  Contbibutoby  Nequ- 
oence. 

WheUier  plaintiff  was  guilty  of  contributory 
negligence  was  a  jury  question. 

[Eid.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  g§  1395,  1402 ;    Dec.  Dig.  i  347.*] 

3.  Cabbiebs  (g  286*)— Injubt  to  Passenoeb 
— DuTT  OF  Cabrieb— Appboaches. 

Railroad  companies  must  keep  in  a  reason- 
ably safe  condition  all  parts  of  their  platforms 
and  approaches  thereto  to  which  the  public  does 
or  would  naturally  resort  and  all  parts  of  their 
station  grounds  reasonably  near  the  platform 
where  passengers  would  naturally  or  ordinarily 
go  to  board  cars  or  after  alighting. 

[Ed.  'Note. — For  other  cases,  see  Carriers, 
Gent  Dig.  {  1145 ;  Dec.  Dig.  i  286.*] 

4.  Cabbiebs  (g  306*)— Injubt  to  Passenoeb— 
Dutt  or  Lessee. 

Both  under  the  policy  of  the  statutes  and 
independent  thereof,  the  operating  lessee  of  a 
railroad  must  exercise  care  to  protect  pa.ssen- 
gers  and  others  having  a  right  upon  its  dei>ot 
premises  by  keeping  such  premises  and  the  ap- 
proaches thereto  in  a  reasonably  safe  condition. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  g  1249;  Dec.  Dig.  g  306.*] 

5.  Evidence  (g  171*)— Best  Evidence— Sec- 
ONDABT  Evidence— CoLLATEBAi.  Matters. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  passenger  by  falling  into  a 
bole  on  another's  land,  adjacent  to  an  approach 
to  the  depot,  the  admission  of  a  certified  copy 
of  a  deed  showing  the  width  of  the  company's 
right  of  way  at  that  point  related  to  a  collateral 
matter,  so  that  it  need  not  be  shown  that  the 
original  was  not  obtainable. before  introducing 
the  certified  copy. 

[Eid.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  gg  460,  528;   Dec  Dig.  g  171.*] 

Appeal  from  Circuit  Court,  Sebastian 
County;  Daniel  Hon,  Judge. 

Action  by  J.  H.  Caldwell  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 


•For  other  cases  see  same  topic  and  sectloa  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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W.  F.  Bvans  and  B.  R.  Davlclsoii,  for  ap> 
pellant    Mectaem  &  Mecbem,  for  appellee^ 

McCUIiLOCH,  O.  J.  Appellee  sues  to  re- 
cover damages  resulting  from  personal  Inju- 
ries received  by  falling  into  an  unprotected 
bole  or  pit  In  one  of  the  approaches  to  the 
railroad  station  of  appellant  at  the  town  of 
Huntington,  Ark.  He  recovered  a  verdict 
for  damages,  and  appellant  has  brought  the 
case  here  for  review. 

It  Is  alleged  in  the  complaint  that  appel- 
lant, for  several  years  prior  to  the  time  ap- 
pellee was  injured,  negligently  i>ermltted  a 
large  and  deep  bole  or  excavation  with  per- 
pendicular sides  to  remain  open  and  unpro- 
tected on  its  right  of  way  in  close  proximity 
to  the  principal  approach  to  the  station  at 
Huntington;  that  said  approach  was  along 
and  over  the  right  of  way,  and  was  then 
being  used  and  had  for  several  years  been 
used  by  the  traveling  public,  with  the  knowl- 
edge and  consent  of  appellant  In  going  to 
and  from  the  station;  that  appellee  was  un- 
acquainted with  the  approach  and  hole,  and 
that  In  debarking  tiom  a  train  and  going 
from  the  station  In  the  nighttime  he  follow- 
ed the  lead  of  other  passengers  along  the  ap- 
proach, and,  without  negligence,  stepped  or 
fell  into  the  hole,  and  was  injured.  Appel- 
lant In  its  answer  denied  all  the  allegations 
of  the  complaint,  and  pleaded  that  appellee's 
Injury  resulted  from  his  own  negligence. 

The  evidence  adduced  by  appellee  was  suffi- 
cient to  establish  the  following  state  of  facts: 
At  Huntington,  Ark.,  there  is  a  passageway 
or  approach  along  the  railroad  right  of  way 
parallel  with  the  tracks,  running  from  one 
of  the  principal  streets  to  the  railroad  sta- 
tion. This  was  openly  and  generally  used 
by  passengers  going  to  and  from  the  station, 
and  had  been  so  used  for  many  years.  The 
tracks  and  approach  were  on  a  high  dump. 
There  had  originally  been  a  spur  track  built 
by  a  coal  mining  company  from  the  main 
track  of  the  railroad  to  a  coal  mine ;  but  the 
mining  company  bad  many  years  before 
abandoned  the  track  and  a  part  of  It  had 
been  used  by  the  railroad  company  as  a  spur 
track,  running  parallel  with  the  main  track. 
The  approach  runs  along  between  the  spur 
track  and  the  edge  of  the  dump.  The  hole 
was,  made  by  the  mining  company,  being 
called  a  "strip  pit,"  and  is  50  to  100  feet 
wide,  and  12  to  20  feet  deep,  running  paral- 
lel with  the  tracks.  It  is  about  75  feet  from 
the  station  and  12  feet  from  the  edge  of  the 
track— the  approach  or  passageway  running 
between.  The  hole  was  unprotected,  and  tbe 
side  next  to  the  approach  was  perpendicular. 
On  the  night  In  question,  appellee  debarked 
from  the  passenger  train,  and  started,  with 
other  passengers,  to  go  along  the  passageway 
to  reach  the  street  It  was  dark,  and  he 
stepped  to  one  side  in  order  to  let  a  man  pass 
who  was  coming  up  behind  him  with  a  lan- 
tern, and  in  doing  so  he  fell  into  the  pit  and 
SDStalned  personal  injury.    Tbe  evidence  was 


sufficient  to  warrant  a  verdict  In  appdlee's 
fivor. 

This  court  has  stated  the  law  on  this  sub- 
ject to  be  as  follows:  "As  a  general  rule, 
railroad  companies  are  bound  to  keep  in  a 
safe  condition  all  portions  of  their  platforms 
and  approaches  thereto,  to  which  the  public 
do  or  would  naturally  resort,  and  all  portions 
of  their  station  grounds  reasonably  near  to 
the  platform,  where  passengers,  or  those  who 
have  purchased  tldcets  with  a  view  to  take 
passage  on  the  cars,  or  to  debark  from  them, 
would  naturally  or  ordinarily  be  likely  to 
go."  Railway  Co.  t.  Orr,  46  Ark.  182.  See, 
also,  St  li.,  I.  M.  &  S.  Ry.  Co.  t.  Dooley, 
77  Ark.  561,  92  S.  W.  789.  Appellant  was  a 
lessee,  operating  a  leased  railroad,  and  the 
pit  was  dug  during  the  holding  of  Its  lessor ; 
but  this  does  not  affect  the  question  of  its 
liability  for  negligent  failure  to  exercise  care 
to  protect  its  patrons  and  passengers  and 
others  who  have  a  right  to  come  upon  its 
premises.  1  Elliott  on  Railroads,  f  471 ;  vol- 
ume 3,  {  1134.  This  duty  rests  upon  the  op- 
erating lessee  of  a  railroad  Independent  of 
any  statute;  but  it  Is  clearly  the  policy  of 
our  statutes  to  Impose  upon  such  a  lessee  all 
the  duties  imposed  on  the  proprietor.  St 
L.  &  S.  F.  R.  R.  Co.  v.  Hale,  82  Ark.  175, 
100  S.  W.  1148. 

Appellant  relies  on  Fordyce  v.  Russell,  69 
Ark.  312,  27  S.  W.  82,  and  like  cases,  hold- 
ing that.  In  order  to  hold  a  railroad  corpo- 
ration liable  for  damages  to  adjoining  lands 
resulting  from  a  nuisance  created  by  its  pred- 
ecessor, it  must  be  shown  that  the  last  com- 
pany had  done  some  affirmative  act  adopting 
the  nuisance,  and  that  the  mere  failure  to  re- 
move tbe  nuisance  does  not  create  liability. 
This  doctrine  cannot  however,  be  Invoked  to 
relieve  a  railroad  company  from  its  duty  to 
protect  the  public,  and  particularly  its  pa- 
trons and  passengers.  Even  if  appellant  had 
no  right  to  fill  the  abandoned  pit  on  the  prop- 
erty of  the  mining  company,  It  should  have 
protected  the  passageway  by  a  fence  or  rail- 
ing at  the  place  where  It  abutted  on  the  pit 
so  as  to  guard  travelers  from  the  danger. 
At  least,  If  the  exercise  of  care  for  tbe  safe- 
ty of  travelers  required  It,  then  appellant 
should  have  done  that,  and  the  Jury  were 
warranted  In  finding  that  it  was  negligence 
not  to  do  so.  There  was  some  evidence  to 
the  effect  that  the  town  authorities  construct- 
ed the  passageway,  but  It  was  on  the  railroad 
right  of  way,  and  that  did  not  absolve  the 
railroad  company  from  its  duty  to  exercise 
ordinary  care  in  freeing  from  danger  the  pas- 
sageway which  was  an  approach,  <m  its  own 
premises,  to  tbe  station,  and  was  habitually 
used  by  its  patrons  in  passing  to  and  from 
the  station. 

The  question  of  contributory  negligence 
was  properly  submitted  to  the  Jury,  and  the 
question  was  one  of  fact  for  the  Jury  to  de- 
cide whether  or  not  appellee  was  guilty  of 
negligence  under  the  circumstances  described. 
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Appellee  was  allowed,  over  appellant's  ob- 
jection, to  Introduce  In  evidence  a  certified 
copy  of  a  certain  deed  to  the  Little  Rock  it 
Texas  Railway  Company,  appellant's  lessor. 
This  was  done  to  show  the  width  of  the 
right  of  way,  and  objection  was  made  on  the 
ground  that  no  foundation  was  laid  for  the 
Introduction  of  the  record  by  first  showing 
why  the  original  deed  could  not  be  produced. 
The  deed  related  to  a  collateral  matter,  and 
did  not  form  the  basis  of  the  cause  of  action, 
and  therefore  Its  introduction  did  not  fall 
within  the  rule  that  secondary  evidence 
should  be  excluded  unless  proof  Is  made  that 
the  primary  evidence  was  not  obtalnablew 
17  Cyc.  4(M). 

The  Instructions  of  the  court  were  In  ac- 
cord with  the  law  as  here  announced,  and  we 
find  no  error  In  giving  instructions  or  in  the 
refusal  of  those  requested  by  appellant. 

Affirmed. 


ST.  LOUIS,  L  M.  &  S.  RT.  CO.  r.  TOWNES. 
(Supreme  Court  of  Arkansas.     Jan.  24,  1910.) 

1.  Cabbiebs  ({  85*)— Casbiaoe  of  FsEianT 
—Notice  op  Abbival  of  Goods. 

Where  a  carrier  is  required  by  the  contract 
of  shipment  to  give  notice  of  the  arrival  of  the 
cars  at  the  point  of  destination,  there  is  a  cor- 
responding duty  on  the  consignee  to  put  him- 
self in  a  position  to  receive  the  notice;  and, 
where  he  failed  to  make  arrangements  for  no- 
tice, he  impliedly  agreed  that  the  carrier  should 
hold  the  goods  until  the  bills  of  lading  were 
presented  by  some  one. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ii  816-321 ;   Dec.  Dig.  {  85.*] 

2.  Carkiebs  (8  104*)  —  Rbttjbai-  to  Accept 
OooDS— Notice  to  Shippeb— Evidence. 

Where,  in  an  action  by  a  shipper  for  dam- 
ages from  the  delay  of  the  carrier  in  notifying 
him  of  the  refusal  of  a  third  person,  to  whom 
the  goods  had  been  sold,  to  accept  them,  the 
evidence  showed  that  the  property  was  ship^jed 
to  the  shipper's  order  with  directions  to  notify 
the  third  person,  that  the  third  person  was  duly 
notified,  but  refused  to  receive  the  goods  because 
damaged,  and  that  the  shipper  was  not  prompt- 
ly notified  of  such  refusal,  but  the  evidence  did 
not  show  the  condition  of  the  goods  when 
shipped,  the  shipper  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Dec  Dig.  {  104.»] 

&  Appeal   akd   Erbob    (|   838*)— Record— 

Presumptions. 

Where  the  judge  certified  in  the  bill  of 
exceptions  that  it  contained  all  the  evidence,  and 
the  clerk  omitted  some  of  the  writings  which 
were  read  in  evidence,  and  called  for  in  the  bill 
of  exceptions,  but  none  of  the  omitted  writings 
affected  the  issues,  the  court  on  appeal  could 
not  indulge  the  presumption  that  the  omitted 
writings  contained  evidence  sufficient  to  justify 
the  judgment,  not  sustainable  on  the  evidence 
in  the  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S!  3795-3803;  Dea  Dig.  { 
038.*] 

Appeal  from  Circuit  Court,  Clark  County; 
Jacob  M.  Carter,  Judge. 

Action  by  J.  M.  Townes  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 


Company.     From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

Klnsworthy  &  Rhoton  and  Ja&  H.  Steven- 
son, for  appellant.  B.  S.  &  J.  Y.  Johnson, 
for  appellee. 

Mcculloch,  C.  J.  This  is  an  action  In- 
stituted by  the  plaintiff,  J.  M.  Townes, 
against  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company  to  recover  dam- 
ages for  alleged  breaches  of  contracts  of 
carriage  of  numerous  car  loads  of  oats  and 
a  car  load  of  bran.  All  exc^t  four  car  loads 
were  shipments  from  points  In  Nebraska 
and  Missouri  to  Texarkana,  Ark.,  and  the 
four  were  shipments  from  Texarkana  to 
Arkadelphia,  Ark.  The  consignments  to 
Texarkana  were  purchases  made  by  the 
plaintiff  and  shipped  by  his  vendors  to  the 
shipper's  own  order,  the  bills  of  lading  con- 
taining directions  to  "notify  J.  M.  Townes, 
Texarkana,  Ark."  Plaintiff  resided  at  Little 
Rock,  and  was  engaged  here  in  business.  He 
had  no  place  of  business  nor  agent  at  Texar- 
kana. The  bills  of  lading  were  sent  to  a  bank 
in  Little  Rock,  attached  to  drafts  of  the  sev- 
eral vendors  on  the  plaintiff  for  the  purchase 
price  of  the  products  sold.  These  purchases 
and  consignments  were  not  all  made  at  the 
same  time,  but  were  scattered  through  the 
months  of  September  and  October,  1907.  As 
soon  as  the  drafts  reached  Little  Rock, 
which  was  usually  a  day  or  two  after  he  re- 
ceived the  invoices  from  his  vendors,  and 
before  the  consignments  had  time  to  reactt 
Texarkana,  plaintiff  resold  the  produce  to 
the  Josey  Grain  Company  of  Texarkana,  and 
at  bis  request  the  bank  at  Little  Rock  for- 
warded to  a  bank  at  Texarkana  his  drafta 
on  tbe  -Josey  Grain  Company  for  the  pur^ 
chase  price,  with  the  bills  of  lading  attach- 
ed. In  the  ordinary  course  of  transporta- 
tion. It  usually  required  10  or  11  days  for 
the  cars  to  reach  Texarkana  after  shipment 
and  there  Is  no  evidence  that  the  cars  were 
not  promptly  transported  to  said  destina- 
tion. When  they  reached  there,  the  agent 
of  tbe  railway  company  promptly  notified 
the  Josey  Grain  Company  of  their  arrlvaL 
Mr.  Josey,  of  the  Josey  Grain  Company,  tes- 
tified that  he.  In  turn,  notified  plaintiff. 
Plaintiff  denied  this,  however,  and  the  testi- 
mony on  this  point  is  conflicting.  No  notice 
was  given  directly  by  the  railroad  company 
to  plaintiff.  The  Josey  Grain  Company  de- 
clined to  receive  the  shipment  on  account 
of  stringency  of  money  matters  and  dullness 
of  the  grain  market  at  that  time.  The  cars 
remained  in  the  railroad  yards  at  Texar- 
kana, and  plaintiff  testified  that  tbe  first 
Intimation  he  had  of  the  arrival  of  the  cars 
was  on  November  23d,  when  he  discovered 
the  fact  by  accident  from  tbe  company's 
claim  agent  at  Little  Rock.  He  made  no 
inquiry  for  the  cars,  he  says,  and  was  not 
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In  Tezarkana  during  that  period,  and  neither 
gave  directions  to  the  company  for  the  for- 
warding of  notice  to  him  of  the  arrival  of 
the  cars,  nor  made  any  atrangementa  with 
any  one  in  Texarkana  to  receive  notice  for 
him,  further  than  to  forward  the  bills  of 
lading  to  the  bank  attached  to  the  drafts  on 
the  Josey  Oraln  Company,  which  authorized 
the  latter  to  take  up  the  draft  and  billa  of 
lading  and  receive  the  cars. 

Plaintiff  claims  the  right  to  recover  dam- 
ages on  account  of  the  company's  failure  to 
notify  Mtti  of  the  arrival  of  the  cars,  and  he 
attempted  to  prove  damages  by  reason  of 
loss  in  weights  and  depreciation  in  prices 
during  the  delay.  It  seems  clear  to  us  that 
on  this  state  of  facts  the  plaintiff  is  not  en- 
titled to  recover.  As  the  company  was  re- 
quired by  the  terms  of  the  contract  to  give 
him  notice  of  the  arrival  of  the  cars  at  Tez- 
arkana, there  was  a  corresponding  duty  de- 
volving on  him  to  put  himself  in  position  to 
receive  the  notice,  so  that  the  same  would 
be  available.  Any  attempt  to  give  him  no- 
tice at  Tezarkana  would  have  proved  fruit- 
less, for  he  was  not  there  to  receive  it;  and, 
before  he  can  complain  at  the  failure  of  the 
company  to  comply  with  the  contract  by 
giving  him  the  notice,  he  must  have  first 
performed  the  contract  impliedly  Imposed  on 
him  to  put  himself  in  position  to  receive  th*e 
notice.  He  cannot  complain  when  he  has 
failed  to  perform  his  part  of  the  contract, 
for,  when  he  failed  to  make  arrangements 
for  the  carrier  to  give  him  notice,  he  im- 
pliedly agreed  for  the  latter  to  hold  the 
goods  until  the  bills  of  lading  were  present- 
ed by  some  one.  This  Is  what  the  law  re- 
quired the  carrier  to  do,  and  be  could  expect 
nothing  more.  "It  is  the  duty  of  the  con- 
signee," says  Mr.  Hutchinson,  "to  be  on 
band  and  ready  to  receive  the  goods.  He 
cannot  absent  himself,  and  thus  put  it  out 
of  the  power  of  the  carrier  to  make  a  de- 
livery to  him,  and  hold  him  during  his  ab- 
sence to  the  eztraordlnary  care  of  the  goods 
required  of  the  carrier.  If,  therefore,  he  be 
absent  when  the  carrier  Is  ready  to  deliver 
the  goods,  and  has  left  no  agent  known  to 
the  carrier  to  whom  delivery  can  be  made 
for  him,  or  to  whom  notice  can  be  given  of 
their  arrival,  the  carrier  becomes  at  once  a 
mere  warehouseman  of  the  goods."  2  Hutch- 
inson on  Carriers,  f  723.  The  Supreme  Court 
of  Indiana,  speaking  on  this  subject,  said: 
"The  doctrine  that  the  carrier**  duty  to  de- 
liver and  the  consignee's  duty  to  receive  are 
reciprocal,  and  that  each  must  be  maintain- 
ed, is  approved  by  the  plainest  c<Mi8idera- 
tions  of  justice,  and  Is  necessary  to  prevent 
wrong  and  Imposition."  Adams  Ezp.  Co.  v. 
Darnell,  81  Ind.  20,  90  Am.  Dec.  SS2.  The 
above  quotations  are  taken  from  dlscussiona 
of  the  general  question  as  to  when  liability 
as  a  carrier  ceases  and  that  of  a  warehouse- 
man begins;  but  the  principle  la  the  same 


in  determining  the  question  of  liability  of 
the  carrier  for  falling  to  give  notice  where 
damages  are  alleged  to  have  resulted  from 
such  delay.  The  four  car  loads  of  oats  con- 
signed to  Arkadelphia  were  shipped  by  plain- 
tiff to  his  own  order  with  directions  to  no- 
tify Arkadelphia  Rolling  Mills,  to  whom 
plaintiff  bad  sold  the  oats,  and  that  compa- 
ny was  duly  notified  of  the  arrival  of  the 
cars,  but  refused  to  receive  the  oats  on  ac- 
count of  finding  them  to  be  In  a  damaged 
condition.  Plaintiff  was  not  promptly  noti- 
fied of  the  refusal  of  the  Arkadelphia  Roll- 
ing Mills  to  accept  these  cars,  and  he  sues 
to  recover  demurrage  charges  during  the 
period  of  delay,  which  he  was  required  to 
pay,  and  also  alleged  damage  to  the  oats. 
The  evidence  on  this  branch  of  the  case  is 
not  sufficient  to  show  the  condition  the  oats 
were  in  when  they  were  shipped,  so  it  was 
impossible  for  the  jury  to  determine  how 
much'  the  damage  was,  if  any,  caused  by  the 
delay.  We  cannot  determine  from  the  ver- 
dict bow  much  the  Jury  allowed  for  this. 

Counsel  for  plaintiff  insist  that  the  bill  of 
ezceptlons  does  not  contain  all  the  evidence, 
and  that  for  that  reason  we  should  indulge 
the  presumption  that  the  judgment  is  cor- 
rect and  affirm  it  The  trial  judge  certifies 
in  the  bill  of  exceptions  that  it  contains  all 
the  evidence,  but  the  clerk.  In  making  up 
the  transcript,  omits  some  of  the  writings 
which  were  read  in  evidence  and  called  for 
in  the  bill  of  ezceptlons.  These  omitted 
writings  consisted  of  orders  of  the  Railroad 
Commission  and  matters  of  correspondence 
after  the  alleged  damage  occurred,  and  dur- 
ing the  period  of  attempted  adjustment,  and 
none  of  them  affect  the  question  of  appel- 
lant's liability  so  far  as  concerns  the  iwlnts 
necessary  to  decide  in  disposing  of  the  case 
here.  The  contents  of  those  writings  could 
not  affect  those  questions,  so  we  cannot  in- 
dulge the  presumption  that  they  contained 
evidence  sufficient  to  establish  liability  of 
appellant  North  State  Fire  Ins.  Co.  v.  Dll- 
lard,  88  Ark.  473,  115  S.  W.  154;  Wadly  v. 
Leggett  82  Ark.  262,  101  S.  W.  720,  118  Am. 
St  Rep.  70.  Other  questions  raised  in  the 
case  need  not  be  decided. 

Reversed  and  remanded  for  new  trlaL 


ORAMMBR  V.  BIAMSSIT. 
(Supreme  Court  of  Arkansas.    Jan.  24,  1910.) 
1.  F0B01BI.B  Bntbt  and  Draineb  ((  4*)— 

Civil.    LOABIUTr— NATUItB    AND    ELEMBNTS. 

Under  a  statute  (Kirby's  Dig.  {  8829)  pro- 
viding that  if  any  person  shall  enter  into  or  up- 
on any  lands  ana  detain  or  hold  the  same  with- 
out right  or  claim  of  title,  or  by  such  words  and 
actions  as  have  a  natural  tendency  to  ezdte 
fear  or  apprehension  of  danger  or  frightening, 
by  threats  or  other  circumstances  of  terror,  com- 
pel a  par^  to  yield  possession,  the  oifender  shall 
be  deemea  gnlltv  of^  forcible  entry  and  detainer, 
where,  whfle  plaintiff  was  in  the  actual  pos- 
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aeBsion  of  land,  fencinc  and  clearing  it,  and  at 
least,  prima  facie  entitled  to  the  posaession,  de- 
fendant approached  him  in  anger,  called  him 
names,  posted  notices  upon  the  land  against 
trespassers  and  threatened  to  arrest  him,  and 
then,  calling  to  his  assistance  four  or  five  other 
men,  forcibly  took  possession  of  the  land  by 
tearing  down  plaintiff's  fence,  and  inclosing  the 
land  with  a  fence  of  his  own,  he  was  guilty  of 
forcible  entry  and  detainer  under  the  law. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  i{  5-22;  Dec.  Dig. 

2.  FoBCiBLB  Entbt  and  Detaineb  (J  29*)— 
Civir,  LiABiLiTT  —  Actions  —  Evidence— 
Weight  and  Sufficienct. 

In  an  action  for  forcible  entry  and  detain- 
er, evidence  held  to  sustain  a  verdict  for  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
tiyand  Detainer,  Cent  Dig.  i  140;    Dec  Dig. 

Appeal  from  Circuit  Conrt,  Benton  Connty; 
J.  S.  Maples,  Judge. 

Action  by  John  H.  Blansett  against  John 
C.  Grammar.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Bice  &  Dickson  and  J.  A.  Rice,  for  appel- 
lant E.  P.  Watson  and  McGUl  &  Unfiaej, 
for  appellee. 

BATTLE,  J.  This  is  an  action  of  forcible 
entry  and  detainer,  which  was  Instituted  by 
John  H.  Blansett  against  John  C.  Grammer 
In  the  Benton  circuit  court  to  recover  posses- 
sion of  certain  land.  Plaintiff  alleges  sub- 
stantially as  follows:  On  the  12th  day  of 
January,  1009,  he  leased  from  Clementine 
Boles  a  certain  tract  of  land  and  Inynedlately 
took  possession  of  it,  and  thereafter  fenced 
with  a  substantial  fence  15  acres  thereof, 
and  was  clearing  the  same  preparatory  to 
cultivating  crops  thereon  for  the  year  1909, 
and  was  In  the  open,  actual,  and  exclusive 
possession  of  the  15  acres  and  in  constructive 
possession  of  the  remainder  by  lease,  when 
the  defendant,  John  Grammer,  forcibly  took 
possession  thereof  by  threatening  to  beat  him 
if  he  did  not  deliver  it  to  blm,  and  by  abusive 
>  language  and  by  entering  upon  the  land  and 
tearing  down  plaintiff's  fences,  all  of  which 
was  done  by  force  consisting  of  the  defend- 
ant and  four  or  five  other  men,  who  by  their 
numbers  and  threats  Intimidated  and  drove 
him  from  the  possession,  and  built  a  fence 
around  the  land,  and  has  since  retained  pos- 
session by  force,  and  damaged  him  in  the 
sum  of  $250.  Plaintiff  asked  for  Judgment 
for  possession  of  the  land,  and  for  damages. 

The  defendant  answered  and  denied  the  al- 
legations in  the  complaint,  and  pleaded  that 
E.  S.  Grammer  was  the  owner  of  the  land. 

The  jury  In  the  case,  after  hearing  the  evi- 
dence adduced  by  th'e  parties  and  the  Instruc- 
tions of  the  court,  returned  a  verdict  in  fa- 
vor of  the  plaintiff  for  the  land  and  $20  dam- 
ages. Judgment  was  rendered  accordingly, 
and  the  defendant  appealed. 

Plaintiff  read  as  evidence  in  the  trial  a 


deed  executed  by  the  commiasioner  of  state 
lands  of  the  state  of  Arkansas,  by  which  the 
land  was  conveyed  to  E.  P.  Watson,  and  in 
which  it  was  shown  that  the  land  was  sold 
under  a  decree  of  the  Benton  chancery  court 
in  accordance  with  an  act  (Laws  1881,  No.  83) 
entitled  "An  act  to  enforce  the  payment  of 
overdue  taxes,"  approved  March  22,  1881, 
and  an  act  entitled  "An  act  to  amend  section 
1  of  an  act  entitled  an  act  to  enforce  the  pay- 
ment of  overdue  taxes,  approved  March  12, 
1881,"  to  the  state  of  Arkansas ;  and  read  as 
evld^ice  the  deed  of  E.  p.  Watson  conveying 
the  land  to  Clementine  Boles,  and  her  lease 
of  the  land  to  plaintiff. 

The  evidence  which  supported  the  verdict 
of  the  Jury  tended  to  prove  the  following 
facts:  About  the  10th  day  of  Pebmary,  MOO, 
plaintiff  took  possession  of  the  land  under 
his  lease  and  cleared  and  fenced  a  part  of 
It,  and,  while  he  was  doing  so,  the  defendant 
put  up  notices  on  the  land  stating  that  the 
land  belonged  to  E.  S.  Grammer,  and  that 
all  trespassers  would  be  arrested  and  prose- 
cuted. "He  came  up  on  the  land  when  'plain- 
tiff' was  at  work  fencing  and  asked  'him' 
'what'  'he'  was  going  to  do  about  it  He  told 
blm  that  'he'  'tliought'  his  lease  was  good, 
and  he  was  going  to  hold  the  land  and  go 
%head.  He  appeared  to  be  angry,  and  said 
that  any  man  who  would  come  between  a 
neighbor  and  a  stranger  was  a  cur  or  no  bet- 
ter than  a  cur  pup,  or  words  to  that  effect, 
and  said  be  intended  to  have  plaintiff  ar- 
rested. As  he  started  away,  he  repeated 
ttiat  a  man  who  would  come  between  a  neigh- 
bor and  a  stranger  was  no  better  than  a  cur 
dog."  Shortly  after  that  while  plaintiff  was 
still  clearing  the  land,  the  defendant  and 
four  or  five  other  men  entered  upon  the  land 
and  tore  down  plaintiff's  fence,  and  inclosed 
it  with  a  fence  of  his  own.  The  plaintiff,  be- 
lieving that  it  was  dangerous  for  him  to  re- 
main and  continue  bis  work,  went  away,  and 
brought  this  action.  The  fence  constructed 
by  plaintiff  on  the  land  and  destroyed  by 
the  defendant  was  worth  $20. 

The  defendant  offered  the  deed  of  E.  S. 
Grammer  as  evidence  for  the  purpose  of 
showing  that  the  land  belonged  to  him ;  bat, 
the  deed  being  void  on  account  of  the  defect- 
ive description  of  the  land  in  the  deed,  the 
court  refused  to  allow  it  to  be  read. 

The  defendant  does  not  attack  the  instruc- 
tions of  the  court  on  this  appeal,  but  we  copy 
one  in  this  opinion  to  show  how  the  facta 
were  submitted  to  the  Jury.  The  court  In- 
structed the  Jury  In  part  as  follows: 

"If  you  find  from  a  preponderance  of  the 
evidence  that  plaintiff  was  in  the  actual  pos- 
session of  the  land  described  in  the  complaint 
and  that  the  defendant  entered  upon  said 
land  and  by  the  use  of  threats  and  by  remov- 
ing the  plaintiffs  fence,  or  by  such  other 
words  and  actions  as  had  a  natural  tenden<7 
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to  exdte  fMr  or  apprehension  of  danger  on 
the  part  of  the  plaintiff,  and  to  Induce  him 
to  yield  possession  of  said  land,  and  that  by 
the  use  of  such  means  defendant  did  Induce 
the  plaintiff  to  yield  up  to  him  such  posses- 
sion, the  defendant  would  be  guilty  of  a 
forcible  entry  and  detainer,  and  you  will 
find  for  the  plaintiff.  It  would  not  be  neces- 
sary, to  constitute  such  forcible  entry  and 
detainer,  that  the  defendant  should  actually 
use  force  against  the  person  of  the  plaintiff." 

The  statutes  of  this  state  provide:  "If 
any  person  shall  enter  into  or  upon  any  lands, 
tenements  or  other  possessions  and  detain  or 
hold  the  same  without  right  or  claim  of  title 
•  •  *  or  by  such  words  and  actions  as 
have  a  natural  tendency  to  excite  fear  or  ap- 
prehension of  danger  *  *  *  or  frightening 
by  threats  or  other  circumstances  of  terror, 
the  party  to  yield  possession,  in  such  cases 
every  person  so  offending  shall  be  deemed 
guilty  of  a  forcible  entry  and  detainer  with- 
in the  meaning  of  this  act"  Elrby's  Dig.  { 
8629. 

"Generally  speaking,  forcible  entry  and  de- 
tainer Is  a  remedy  for  the  protection  of  the 
actual  possession  of  realty,  whether  rightful 
or  wrongful,  against  forcible  tnvaslon,  Its  ob- 
ject being  to  prevent  disturbances  of  the  pub- 
lic peace,  and  to  forbid  any  person  righting 
himself  by  his  own  hand  and  by  violence; 
and  therefore  ordinarily  the  only  matters  in- 
volved are  the  possession  of  plaintiff  and  the 
use  of  force  by  defendant"  McGulre  v.  C!ook, 
13  Ark.  448;  Hall  v.  Tmcks,  88  Ark.  257; 
lilttell  ▼.  Orady,  S8  Ark.  684;  Anderson  v. 
Mills,  40  Ark.  192 ;  Johnson  v.  West,  41  Ark. 
585;  19  Cyc.  p.  1124,  and  cases  dted. 

In  Iron  Mountain  Railroad  Company  7. 
Johnson,  119  U.  S.  608,  7  Sup.  Ct  839,  30  L. 
Bd.  604,  it  is  said: 

"The  general  purpose  of  these  statutes  Is 
that,  not  regarding  the  actual  condition  of 
the  title  to  the  property,  where  any  person  Is 
In  the  peaceable  and  quiet  possession  of  It,  he 
shall  not  be  turned  out  by  strong  hand,  by 
force,  by  violence,  or  by  terror.  The  party  so 
using  force  and  acquiring  possession  may 
have  the  superior  title,  or  may  hare  the  bet- 
ter right  to  the  present  possession,  bnt  the 
policy  of  the  law  In  this  class  of  cases  Is  to 
prevent  disturbances  of  the  public  peace,  to 
forbid  any  person  righting  himself  In  case  of 
that  kind  by  his  own  hand  and  by  violence, 
and  to  require  that  the  party  who  has  in  this 
manner  obtained  possession  shall  restore  It 
to  the  party  from  whom  it  has  been  obtain- 
ed," etc. 

And  again;  "If  the  law  was  otherwise, 
force,  the  exhibition  and  use  of  deadly  weap- 
ons, and  threats  of  personal  violence  would 
speedily  take  the  place  of  lawful  and  peace- 
able methods  of  gaining  the  irassesslon  of 
property." 

The  statutes  of  this  state  provide  In  ac- 
tions like  this  "the  title  to  the  premises  In 


question  shall  not  be  adjudicated  upon  or 
given  In  evidence,  except  to  show  the  right  to 
the  possession,  and  the  extent  thereof."  Klr- 
by's  Dig.  I  3648. 

In  this  case  the  evidence  shows  that  plain- 
tiff was  in  the  actual  possession  of  the  land 
In  controversy,  fencing  and  clearing  the  same, 
and  at  least  prima  facie  entitled  to  the  pos- 
session. While  doing  so  the  defendant  ap- 
proached blm  In  anger,  and  In  effect  called 
him  a  cur.  He  posted  upon  the  land  notices 
against  trespassers  and  threats  of  arrest; 
and  then,  calling  to  his  assistance  four  or 
five  other  men,  forcibly  took  possession  of 
the  land  by  tearing  down  plaintiff's  fence 
and  Inclosing  the  same  with  a  fence  of  his 
own.  Under  the  most  provoking  circumstan- 
ces, he  left  to  him  the  choice  of  two  evils — 
to  engage  In  an  unequal  combat  to  maintain 
his  possession  or  yield  possession  under  ne- 
cessity and  bring  this  action,  the  course  pre- 
scribed by  law  in  such  cases.  The  evidence 
sustained  the  verdict 

Judgment  affirmed. 


liEIFKR  MFO.  CO.  v.  GROSS  et  al. 
(Snpreme  Court  of  Arkansas.     Jan.  24,  1910.) 

1.  Mechanics'  Liens  (|  118*)  —  Statutes — 
Compliance— Notice. 

Kirby's  Dig.  i  4976,  provides  that  persons 
other  than  the  original  contractor  shall  give  10 
days'  notice  before  the  filing  of  a  lien,  to  the 
owner  or  agent  or  either  of  them,  alleging  the 
amount,  and  from  whom  it  is  due.  Held  that, 
before  a  subcontractor  can  be  entitled  to  a  lien 
for  materials  famished,  he  must  give  the  notice 
within  the  time  and  manner  prescribed. 

[EM.  Note. — For  other  cases,  see  Mechanics' 
Uens,  Cent  Dig.  {  161 ;   Dec.  Dig.  |  11&*] 

2.  Fbauds,    Statute  ot  (f  26*)  —  Orioinai. 
Obligation. 

Where  plaintiff  famished  materials  for  de- 
fendant's building  solely  on  defendant's  prom- 
ise to  pay  for  them  if  the  contractor,  who  was 
present  during  the  negotiations,  did  not,  and 
plaintiff  extended  credit  daring  the  entire  trans- 
action only  to  the  owner,  and  not  to  the  con- 
tractor, the  agreement  was  not  within  the  stat- 
ute of  frauds,  as  a  promise  to  pay  the  debt  of 
another,  but  was  defendant's  original  obligation. 
[Eld.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §{  35-42i^ ;  Dec.  Dig.  g  26.*] 

8.  Mechanics'    Liens   (f    118*)  — "Subcon- 
tractobs"  —  Right  TO  Lien  — Notice  to 

OWNEB. 

Where  plaintiff  furnished  materials  for  de- 
fendant's bnilding  under  a  contract  with  defend- 
ant, and  not  with  the  contractor,  plaintiff  was 
not  a  "subcontractor"  defined  by  Kirby's  Dig.  ( 
4093,  to  include  all  persons  furnishing  work  or 
material,  except  under  contracts  directly  with 
the  owner,  etc.,  hut  was  an  original  contractor, 
and  therefore  entitled  to  a  mechanic's  lien  with- 
out giving  the  notice  required  of  subcontractors 
by  section  4976. 

[Ed.  Note.— For  other  eases,  see  Mechanics' 
Liens,  Cent  Dig.  i  161 ;  Dec  Dig.  f  118.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6704-6705 ;  ^vol.  8,  p.  7806.] 

4.  DAXAOES    (S    189*)-^EVIDENCE— Contbaop— 

Delay  in  Perfobicance. 

Defendant  was  not  entitled  to  recoup  dam- 
ages for  delay  in  iierformance  of  plaintiff's  con- 
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tract  to  faTnish  materials  for  a  building,  where 
the  only  evidence  of  damage  was  the  testimony 
of  one  witness,  in  the  nature  of  a  iruess,  that 
defendant  anffered  between  $300  and  $400  by  the 
delay. 

[EM.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  512;  Dec.  Dig.  |  189.*] 

5.  Dauageb  (f  122*)— Maixbial  Contract-^ 
■    Delay. 

The  measure  of  damages  for  a  material- 
man's failure  to  furnish  material  for  the  com- 
pletion of  the  building  within  the  time  ia  the 
rental  value  of  the  bunding  during  the  time  the 
owner  is  deprived  of  its  use  by  reason  of  such 
failure,  and  not  the  sum  lost  by  reason  of  idle- 
ness of  laborers  retained  during  the  delay,  and 
damage  to  the  work  done. 

[E!d.  Note. — For  other  cases,  see  Dameiges, 
Cent  Dig.  S§  310-315 ;   Dec.  Dig.  i  122.*] 

6.  Damages   (|  175*)— Building  Contbact— 
Defective  Constbuction— Evidence. 

Where  it  is  claimed  that  a  building  has 
been  defectively  constructed,  evidence  is  admissi- 
ble to  show  the  specific  defects,  and  the  cost  of 
removing  and  replacing  defective  materials. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {S  469-471 ;    Dec.  Dig.  (  175.*] 

7.  Sales  (8  418*)- Bbeach  bt  Selleb— Daic- 
AGES— Defective  Building  Matebials. 

Where  building  materials  furnished  are 
claimed  to  be  inferior  to  those  contracted  for, 
there  may  in  general  be  a  recovery  of  the  differ- 
ence between  the  value  of  the  materials  actual- 
ly furnished  and  the  value  which  such  materials 
would  have  had  if  they  had  been  of  the  charac- 
ter contracted  for. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  1200;   Dec  Dig.  %  418.*] 

8.  Sales   ($  441*)— Bbeach   by   Selleb— De- 
fective Building  Matebials— Evidence. 

Evidence  held  insufficient  to  show  the  ex- 
tent of  damages  sustained  by  the  owner  of  a 
building  arising  out  of  alleged  defective  materi- 
als sold  to  him. 

[Ed.  Note.— For  other  cases,  see  Sale*,  Cent 
Dig.  I  1283;    Dec.  Dig.  {  441.*] 

0.  Sales  (S  415*)— Bbeaoh  by  Selleb— Dam- 

AGES— BUBDEN   of  PbOOF. 

A  buyer  of  building  materials  claiming  that 
the  materials  furnished  were  defective  has  the 
burden  of  proving  the  extent  of  bis  damage. 

[EM.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  I  1170;   Dec.  Dig.  {  415.*] 

Appeal  from  Oarland  Chancery  Court;  Al- 
phonso  Curl,  Chancellor. 

Action  by  the  Lelfer  Manufacturing  Com- 
pany against  B.  Gross  and  others.  From  a 
decree  dlsmisBlng  the  complaint  for  want  of 
equity,  plaintiff  appeals.  Reversed  and  re- 
manded, with  directions. 

Downle,  Rouse  &  Streepey,  for  appellant 
Greaves  &  Martin,  for  appellees. 

FBAUENTHAls  J.  The  plaintiff  below, 
Leifer  Manufacturing  Company,  instituted 
this  suit  In  the  Oarland  chancery  court 
against  the  defendant  B.  Gross  upon  an  ac- 
count for  materials  furnished  In  the  construc- 
tion of  a  building  In  the  city  of  Hot  Springs, 
Ark.  The  account  consisted  principally  of 
concrete  building  material  or  blocks,  and 
amounted  In  the  aggregate  to  $1,016.20.  It 
Is  credited  with  a  payment  of  $200,  thus 
leaving   a    balance    of    $816.20,    for    which 


amount  Judgment  Is  aonght  It  is  alleged  In 
the  complaint  that  the  materials  were  fur- 
nished upon  a  contract  made  with  the  defend- 
ant, who  Is  the  owner  of  the  building;  and 
proper  allegations  are  made  therein  for  hav- 
ing a  Uen  declared  upon  the  building  In  cases 
where  the  materials  are  furnished  by  those 
having  contracts  therefor  directly  with  the 
owner.  The  defendant  denied  that  he  entered 
Into  any  contract  with  the  plaintiff  whereby 
the  above  materials  were  furnished.  He  al- 
leged that  he  had  entered  Into  a  contract  wltb 
one  L.  W.  Rose  to  construct  the  building  for 
him,  and  that  said  Rose  was  the  contractor 
for  the  erection  thereof ;  that  If  plaintiff  fur- 
nished any  materials  for  tbe  construction  of 
the  building,  he  furnished  them  to  Rose,  the 
contractor,  and  not  to  defendant,  and  he  al- 
leged that  no  notice  was  served  upon  him 
prior  to  the  filing  of  the  alleged  mechanic's 
Uen.  He  also  alleged  that  the  plaintiff  had 
unreasonably  delayed  the  furnishing  of  the 
materials,  and  that  tlie  materials  furnished 
were  defective  and  of  an  Inferior  quality,  and 
that  thereby  Rose  or  the  defendant  was  dam- 
aged In  a  sum  largely  in  excess  of  the  amount 
sued  for.  He  asked  that  the  claim  of  plain- 
tiff for  a  mechanic's  Hen  be  dismissed.  The 
chancery  court  entered  a  decree  dismissing 
the  complaint  for  want  Of  equity,  and  the 
plaintiff  prosecutes  this  appeal  from  that  de- 
cree. 

The  defendant  Gross  was  the  owner  of  a 
lot  in  the  city  of  Hot  Springs,  and  had  en- 
tered into  a  contract  with  L.  W.  Rose  by 
which  said  Rose  agreed  to  c<»)8truct  a  build- 
ing for  him  thereon  for  the  sum  of  $5,000. 
The  building  was  constructed  of  concrete 
blocks,  and  the  plaintiff  furnished  the  con- 
crete materials  set  out  in  its  complaint  whldi 
were  used  in  the  construction  of  the  building. 
The  plaintiff  contends  that  he  furnished  the 
materials  under  a  contract  made  therefor 
directly  with  the  defendant  The  defendant 
contends  that  the  materials  were  furnished 
under  a  contract  therefor  made  by  plalntifl 
with  said  Rose,  the  original  contractor,  and 
that  plaintiff  was  only  a  subcontractor.  It  is 
conceded  by  the  plaintiff  that  he  did  not  give 
the  notice  required  by  section  4976,  Kiroy'a 
Dig.  That  section  provides  that:  "E>ver7 
person  except  the  original  contractor,  who 
may  wish  to  araii  himself  of  the  benefit  of 
the  provisions  of  this  act,  shall  give  ten  days* 
notice  before  the  filing  of  the  lien  as  herein 
required,  to  the  owner,  owners  or  agents  or 
either  of  them  that  be  holds  a  claim  against 
such  building  or  Improvements  setting  forth 
the  amount  and  from  whom  the  same  Is  due." 
Under  this  provision  of  the  law,  before  a  sub- 
contractor can  be  entitled  to  a  Hen  upon  the 
building  or  improvement  for  the  materials 
furnished  by  him  in  its  construction,  he  must 
give  this  notice  In  the  time  and  manner  pre- 
scribed by  this  statute.  27  Cyc  118;  Schu- 
bert V.  Crowley,  33  Mo.  564 ;  Hahn  v.  Dlerkea, 
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87  M&  574;  fteuHcaer  t.  Bridget,  UO  Mo. 
App.  877,  86  S.  W.  483. 

Section  4S93,  Klrby'B  Dig.  deOaes  and  de- 
termines who  la  an  original  contractor,  and 
v!ho  Is  a  snbcontractor  within  the  meaning  of 
the  mechanic's  lien  law.  That  section  .pro- 
Tides:  "All  persons  famishing  things  or 
doing  work  provided  for  by  this  act  shall  be 
considered  subcontractors  except  such  persons 
as  have  contracts  therefor  directly  with  the 
owner,  proprietor,  his  agent  or  tnistee."  If, 
therefore,  the  plaintiff  furnished  the  mate- 
rials to  the  contractor,  Rose^  and  under  a 
contract  therefor  made  solely  with  him,  then 
the  defendant  would  not  be  liable  for  the  ma- 
terials ;  and,  Inasmuch  as  it  is  conceded  that 
the  above  notice  of  the  filing  of  the  lien  was 
not  given,  by  the  plaintiff,  he  would  not  in 
such  event  be  entltied  to  a  lien  on  the  build- 
Ing.  But,  on  the  other  hand,  if  the  plain- 
tiff entered  Into  a  contract  with  the  defend- 
ant to  furnish  the  materials  by  which  the 
defendant  became  liable  therefor,  then  he 
would  not  be  a  subcontractor,  and  In  such 
event  would  be  entitled  to  recover  judgment 
therefor  against  defendant,  and  also  to  a 
lien  on  the  building.  The  question  Is  one 
chiefiy  of  fact 

The  only  persons  who  were  present  when 
the  agreement  was  made,  under  which  the 
plaintiff  furnished  the  materials,  were  George 
Lieifer,  the  president  and  manager  of  the 
plaintiff,  and  the  defendant  and  said  Rose. 
Wboi  the  defendant  first  employed  Rose  to 
construct  the  building  be  had  determined  to 
construct  It  of  brick;  later  he  decided  to 
construct  It  of  concrete.  The  plaintiff's  place 
of  business  and  plant  were  located  at  Little 
Rock,  Ark.,  and  the  defendant  Gross,  in  com- 
pany with  one  Shank,  in  whose  opinion  as  to 
concrete  he  seems  to  have  had  confidence, 
visited  plaintiff's  plant  and  secured  a  sample 
of  the  concrete,  which  he  took  to  Hot  Springs 
and  had  tested.  Later  Rose  saw  the  plain- 
tiff's manager,  and  asked  as  to  the  prices  of 
the  concrete,  and  thereafter  both  Rose  and 
defendant  saw  the  plaintiff's  manager,  at 
which  time  the  contract  was  made  for  fur- 
nishing the  materials.  The  plaintiff  under- 
stood that  the  defendant  was  the  owner  of, 
and  that  Rose  was  the  contractor  for,  the 
construction  of  the  building. 

George  Lelfer,  the  plaintiff's  manager,  tes- 
tified as  follows  relative  to  the  contract  ^  "A. 
In  the  first  place  Mr.  Rose  came  down  there 
and  asked  the  prices  on  stuff,  and  then  Mr. 
Gross  came  over  with  him  and  made  a  bar- 
gain for  the  stuff  for  the  house  at  a  certain 
price.  Then  there  were  some  extras  after- 
wards that  were  put  on  the  list  So  we  ship- 
ped the  stuff  direct  to  Mr.  Gross,  Just  as  we 
understood  it  was  to  be.  *  *  *  Q.  Why 
was  it  you  shipped  them  to  Mr.  Gross,  and 
not  to  Mr.  Rose?  A.  Because  he  did  all  the 
talking.  When  he  came  back,  he  said  that 
we  should  ship  the  stuff  over  there  to  him, 
and  he  would  see  that  it  was  paid.  That's 
the  reason  we  shipped  to  Mr.  Gross."    "A 
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*  *  *  Mr.  Oioaa  said  for  as  to  tbip  the 
stuff,  and  he  would  pay  If  Rose  didn't  So 
I  shipped  the  stuff  direct  to  Gross,  and  looked 
to  him  for  payment"  He  further  testified  that 
he  made  the  contract  with  defendant  Gross, 
and  furnished  the  materials,  solely  upon  his 
credit  and  his  promise  to  pay  therefor.  L.  W. 
Rose,  testified  as  follows:  "Q.  When  you  and 
Mr.  Gross  came  over  here,  was  there  any 
contract  made  by  either  you  or  him  for  the 
materials?  A.  Nothing  more  than  Mr.  Gross 
told  Mr.  Lelfer,  when  he  selected  the  blocks, 
'Yon  send  the  blocks  over.'  I  did  not  say  a 
word  while  I  was  over  here  to  Mr.  Lelfer 
later  In  regard  to  the  business.  Mr.  Gross 
did  the  talking.  Q.  What  contract  was  made 
at  that  time?  A.  He  Just  told  him  to  send 
the  blocks  to  my  order,  and  he  said,  'If  Rose 
don't  pay  for  them,  I  will.'"  "A.  •  •  •  He 
came  over  with  me  and  selected  the  blocks. 
He  said,  'If  Rose  don't  pay  for  them,  I  will.' 
I  never  said  a  word  to  Mr.  Lelfer  any  more 
about  the  price."  The  defendant  Gross  tes- 
tified that  he  only  selected  the  kind  and  color 
of  concrete  blocks  which  he  wanted  put  In 
the  building,  and  made  no  contract  or  agree- 
ment of  any  kind  therefor  with  the  plaintiff. 
He  further  testified  as  follows:  "Q.  Now,  In 
regard  to  this  contract,  Mr.  Gross,  isn't  It  a 
fact  that  you  directed  the  Lelfer  Manufac- 
turing Company  to  ship  those  different  blocks 
in  a  certain  manner?  to  ship  them  at  a  cer- 
tain time,  and  that  you  made  a  statement  to 
Mr.  Lelfer  that  if  Mr.  Rose  didn't  pay  the 
bill,  that  you  would  pay  It?  A.  It  certainly 
is  not  a  fact  that  I  made  any  contract  with 
Mr.  Lelfer  for  anything.  Q.  Now,  that  isn't 
the  question.  I  asked  you  If  you  made  that 
statement  to  Mr.  Lelfer  that  if  Mr.  Rose 
made  a  contract  and  failed  to  pay  for  those 
building  blocks  you  would  pay  for  them. 
A.  I  don't  remember  that  I  said  that  Q. 
Tou  don't  remember  that  you  didn't?  A.  I 
don't  think  that  I  did  say  It  Q.  Well,  you 
wouldn't  swear  to  It  would  yon?  A.  I  can 
swear  to  It  to  the  best  of  my  recollection  that 
I  didn't  say  It" 

The  plaintiff  shipped  the  materials  at  dif- 
ferent times  by  freight  from  Little  Rock  to 
Hot  Springs,  and  in  all  the  bills  of  lading 
the  defendant  Gross  is  named  as  the  con- 
signee. In  Its  books  the  plaintiff  entered  the 
account  for  the  materials  against  the  defend- 
ant Gross ;  and  Its  manager  testified  that  the 
materials  were  furnished  upon  the  credit  of 
defendant,  and  his  promise  to  pay  therefor. 
We  do  not  think  it  necessary  to  further  de- 
tail the  facts  and  circumstances  adduced  In 
evidence  in  this  case.  We  have  carefully  ex- 
amined the  testimony,  and  we  are  of  the 
opinion  that  the  decided  preponderance  of 
the  evidence  establishes  the  fact  that  the  con- 
tract under  which  the  plaintiff  furnished  the 
materials  was  made  between  the  plaintiff  and 
defendant  Gross,  and  that  the  plaintiff  was 
induced  to  furnish  the  materials  solely  upon 
the  agreement  and  promise  of  defendant  to 
pay  for  them  If  Rose  did  not    According  to 
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the  Wbole  transaction,  credit  was  actnally 
given  to  defendant,  and  tbe  Indebtedness  for 
the  materials  was  against  defendant,  and  as 
to  the  plaintiff  Gross  became  originally,  and 
not  collaterally,  obligated  to  pay  therefor.  The 
agreement  did  not  fall  within  the  statute  of 
frauds.  It  was  solely  upon  the  agreement 
and  promise  made  by  the  defendant  that  the 
plaintiff  furnished  the  materials;  It  was  not 
a  promise  to  pay  the  debt  of  another,  but  a 
promise  to  pay  for  the  materials  which  were 
for  the  defendant's  benefit,  and  which  would 
not  have  been  furnished  had  he  not  agreed  to 
pay  therefor,  and  thus  the  account  became 
the  defendant's  own  debt.  Although  Rose 
was  the  contractor  to  construct  the  building, 
nevertheless,  If  defendant  made  the  promise 
to  plaintiff  to  pay  for  the  materials,  and,  re- 
lying solely  on  that  promise,  the  plaintiff  fnr- 
nislied  thereafter  the  materials,  the  defend- 
ant would  be  liable  therefor  upon  an  orig- 
inal undertaking.  20  Cyc.  182 ;  20  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  448;  Brown  v.  Harrell, 
40  Ark.  429;  McTigbe  T.  Herman,  42  Ark 
285. 

The  facts  In  the  case  of  Long  v.  McDaniel, 
76  Ark.  292,  88  S.  W.  964,  are  quite  sindlar 
■  to  the  facts  in  this  case.  In  that  case  the 
tenant  of  the  owner  of  a  building  made  cer^ 
tain  repairs  therein  at  his  own  expense.  The 
owner  told  the  materialmen  to  furnish  the 
materials,  and  if  the  tenant  did  not  pay  for 
it  he  would.  Upon  said  promise  the  material- 
man furnished  the  material.  In  that  case 
this  court  held  that  the  materialman  was  In- 
duced to  order  and  furnish  the  material  by 
the  promise  of  the  owner  that  he  would  see 
blm  paid,  and  that  the  promise  was  an  origi- 
nal undertaking  on  the  part  of  the  owner, 
making  him  liable  for  the  material.  In  the 
case  at  bar  we  think  that  the  facts  equally. 
If  not  more  fully,  establish  the  liability  of 
the  defendant,  by  virtue  of  the  promise  whidi 
we  find  by  the  decided  weight  of  the  evidence 
he  made  to  the  plaintiff.  We  are  of  opinion, 
tiierefore,  that  the  finding  of  the  chancellor 
herein  is  against  the  decided  preponderance 
of  the  evidence;  in  such  event  it  has  been 
uniformly  held  by  this  court  that  such  finding 
will  be  set  aside.  <7bapman  t.  Liggett,  41 
Arlc.  292;  Gist  v.  Barrow,  42  Ark.  521; 
Nolen  V.  Harden,  48  Ark.  907,  61  Am.  Rep. 
563 ;  Kelly  v.  Carter,  63  Ark.  112,  17  6.  W. 
706 ;  George  v.  Norwood,  77  Ark.  216,  91  S. 
W.  657,  113  Am.  St  Rep.  143 ;  Carr  v.  Fair, 
122  S.  W.  669.  We  are  also  of  the  opinion 
that  it  Is  established  by  the  preponderance 
of  the  evidence  that  the  plaintiff  furnished 
all  the  materials  set  out  In  his  account  sued 
on,  and  at  the  prices  therein  named,  that 
the  contract  therefor  was  made  with  the  de- 
fendant, and  that  the  materials  were  ship- 
ped to  defendant  and  used  in  the  construction 
of  his  building,  and  that  plaintiff  filed  Its 
lien  within  the  time  provided  by  law. 

It  is  contended  by  counsel  for  defendant 
that  the  plaintiff  by  reason  of  Its  failure  to 
perform  Its  contract  is  liable  for  damages  far 


In  excess  of  the  amount  for  wUcih  -it  saes, 
and  on  this  account  its  complaint  should  be 
dismissed  for  the  want  of  equity.  It  is  urged 
by  defendant  that  the  plaintiff  delayed  an 
unreasonable  time  after  the  execution  of  the 
contract  to  fumisb  the  concrete  blodis,  or 
materials,  and  that  on  this  account  damages 
were  Incurred  to  the  amount  of  $300  to  $400. 
It  was  claimed  that  this  damage  arose  from 
the  Idleness  of  laborers  who  had  to  be  re- 
tained during  the  delay,  and  the  damage  to 
the  work  then  done.  But  the  witness  making 
this  statement  of  the  damage  on  account  of 
the  delay  In  Alpping  the  materials  named 
the  amonnt  as  about  $300  or  $400,  and  as  a 
general  estimate.  He  did  not  state  the  nom- 
t>er  of  laborers  that  were  detained  thereby 
from  labor,  or  any  otiier  fact  from  which  It 
could  be  definitely  said  that  any  damage  was 
actually  Incurred  t)y  the  alleged  delay.  Tlie 
statement  of  the  witness  as  to  this  alleged 
damage  was  rather  given  in  the  nature  of 
a  guess  than  as  definite  and  certain  testi- 
mony as  to  the  nature  and  amount  of  mi(3x 
damage.  And  this  was  the  only  witness  who 
testified  relative  to  this  element  of  the  dam- 
ages. But,  furtliermore,  this  is  not  the  true 
measure  of  the  damages  in  event  of  such  de- 
lay. "The  measure  of  damages  for  failure 
of  a  materialman  to  furnish  material  for  com- 
pletion of  a  building  within  a  reasonable 
time  is  the  rental  value  of  the  building  dar- 
ing the  time  the  owner  was  deprived  of  it  by 
reason  of  such  failure."  Long  v.  Abeles  tc 
Co.,  77  Ark.  150,  Dl  S.  W.  29 ;  Hooks  Smelt- 
ing Co.  v.  Planters'  Compress  Co.,  72  Ark. 
286,  79  S.  W.  1052.  In  the  case  at  bar  there 
was  no  evidence  relative  to  the  rental  value 
of  the  building  or  the  length  of  the  delay, 
and  therefore  no  competent  evidence  upon 
which  to  sustain  any  damages  for  said  al- 
leged delay  in  furnishing  the  materials. 

It  is  urged  by  the  defendant  that  the  con- 
crete materials  furnished  by  the  plaintiff 
were  defective,  and  were  not  of  the  quality 
that  was  agreed  upon,  and  by  reason  there- 
of damages  were  incurred  to  the  amount  of 
from  $800  to  $900.  But  we  do  not  think  that 
the  evidence  as  to  these  damages  growing  out 
of  the  alleged  defective  materials  is  sufficient- 
ly definite  and  certain  to  ascertain  the  amonnt 
thereof.  In  fact  there  is  no  competent  evi- 
dence in  the  record  tdiowing  these  damages 
and  the  amount  thereof.  There  Is  no  testi- 
mony showing  the  extent  of  this  defective 
material,  or  the  number  of  defective  bIo<^8, 
or  the  cost  of  removing  the  alleged  defective 
blocks  of  concrete  and  of  replacing  same: 
there  is  no  testimony  showing  the  difference 
between  the  value  of  the  materials  as  ac- 
tually furnished  and  the  value  of  such  ma- 
terials wheh  should  have  been  furnished  un- 
der the  contract  There  is  no  competent  tes- 
timony adduced  In  the  case  by  which  the 
amount  of  this  alleged  damage  can  be  meas- 
ured and  determined. 

Where  it  is  claimed  that  a  building  has 
been  defectively  constructed,  enrldence  is  ad- 
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mlBslble  of  the  Bpedflc  defects,  and  the  cost 
of  remoTlng  defective  materials  and  repla- 
cing same  may  be  shown.  2  Joyce  on  Dam- 
ages, f  1890;  Healy  t.  Bulkey  (aty  Gt 
Brook.)  10  N.  T.  Supp.  702.  And  where  these 
materials  furnished  are  of  a  character  de- 
fective or  inferior  to  that  contracted  for, 
there  may,  as  a  general  rale,  be  a  recovery 
of  damages  of  the  difference  between  the 
value  of  the  materials  wMch  are  actuauy  fur- 
nished and  the  value  whidi  such  materials 
would  have  had  if  th^  bad  been  of  the  char- 
acter contracted  for.  2  Joyce  on  Damages, 
i  1389;  Twltty  v.  McGuli^,  7  N.  a  601; 
Laraway  t.  Perkins,  10  N.  Y.  871;  6  Gya 
113.  In  the  case  at  bar  the  only  witness  who 
testified  to  the  amount  of  these  alleged  damr 
ages  was  F.  J.  W.  Hart,  and  he  stated  that 
his  estimates  were  only  approximations.  He 
testified  that  be  had  not  made  a  close  exami- 
nation of  the  house,  and  that  he  was  unable 
to  say  what  the  damages  were  with  any  ac- 
curacy. He  did  not  give  any  competent  tes- 
timony as  to  the  extent  or  amount  of  these 
alleged  damages.  And  the  proof  of  these 
damages  is  not  made  by  any  witness  in  the 
case.  On  the  other  band,  it  appears  from 
the  evidence  of  the  contractor,  Rose,  that  It 
was  understood  and  agreed  that  the  plaintiff 
should  be  notified  if  any  of  the  materials  was 
defective,  and  should  have  the  right  and  op- 
portunity to  replace  the  same  with  proper 
materlaL  This  witness  testified  that  when- 
ever the  plaintiff  was  notified  that  any  of 
the  materials  was  defective  it  promptly  re- 
placed same  with  proper  material. 

After  a  careful  examination  of  the  testi- 
mony in  this  case,  we  are  of  opinion  that 
there  is  no  comi)etent  and  satisfactory  evi- 
dence to  sustain  any  of  the  all^ationa  of  de- 
fendant as  to  the  damages  Claimed  by  him ; 
and  the  burden  was  on  the  defendant  to 
prove  such  damages.  The  plaintiff  is  there- 
fore entitled  to  recover  of  defendant  the 
amonnt  sued  for,  and  to  have  a  lien  there- 
for declared  on  said  building. 

The  decree  of  the  chancery  court  is  re- 
versed, and  this  cause  is  remanded,  with  di- 
rections to  enter  a  decree  in  accordance  with 
this  opinion. 


CHICAGO,  R.  I.  ft  P.  RY.  CO.  t.  MILES. 

(Supreme  Court  of  Arkansas.    Dee.  13,  1900.) 

For  majority  opinion,  see  123  S.  W.  775. 

BATTLE,  J.  (dissenting).  The  following 
statement  of  facts  is  made  by  the  court: 
"There  was  evidence  tending  to  show  that 
the  cattle  did  not  reach  Brady  on  the  day 
specified  becanse  of  the  negligent  delay  in 
shipment  by  appellant  and  connecting  car- 
riers; that  bnt  for  such  delay  the  cattle 
would  have  passed  the  place  en  route,  and 
have  been  delivered  before  the  unprecedent- 
ed floods  came  that  washed^away  a  bridge, 
which  thereafter  rendered  It  Impossible  to 


deliver  the  cattle  at  the  place  of  destina- 
tion tn  time  for  the  auction  sale.  The  tes- 
timony on  behalf  of  appellant  tended  to  show 
that  the  cattle  would  have  reached  their 
destination  on  the  Saturday  morning  of  the 
day  that  the  auction  sale  took  place  but  for 
the  fact  that  a  certain  bridge  was  washed 
away  by  unprecedented  floods,  which  de- 
layed their  transportation  for  several  days." 

It  is  stated  in  the  opinion  of  the  court: 
"The  court  in  effect  told  the  jury  that,  even 
if  the  cattle  would  have  reached  Brady  in 
time  for  the  auction  sale  but  for  the  act  of 
God,  still  if  they  were  negligently  delayed 
before  reaching  the  obstruction,  and  but  for 
such  negligent  delay  would  have  passed  l>e- 
yond  the  point  of  obstruction  before  the 
obstruction  occurred,  the  appellant  would  be 
liable."  This  court  sustained  this  instruc- 
tion. 

I  think  that  the  "unprecedented  floods" 
were  the  proximate  cause  of  the  loss  sus- 
tained by  appellee,  and  that  the  appellant 
was  not  liable  for  losses  on  accoupt  of  de- 
lay which  was  not  the  proximate  cause. 

Wharton  says:  "A  negligence  is  the  jurid- 
ical cause  of  an  Injury  when  It  consists  of 
such  an  act  or  omission  on  the  part  of  a 
responsible  human  being,  as  in  ordinary,  nat- 
ural sequence  immediately  results  in  such 
injury.  Such,  in  fact,  we  may  regard  as  the 
meaning  of  the  term  "proximate  cause,'  adopt- 
ed by  Lord  Bacon  in  his  maxims.  The  rule, 
as  he  gives  it  in  Latin,  is,  'in  jure  non 
remota  causa  sed  proxima  spectatur,'  which 
he  paraphrases  as  follows:  'It  were  infinite 
for  the  law  to  consider  the  causes  of  causes, 
and  their  impulsiona  one  of  another,  there- 
fore it  contenteth  itself  with  the  immediate 
cause;  and  judgeth  of  acts  by  that,  without 
looking  for  any  further  degree.' "  Wharton 
on  Negligence  (2d  Ed.)  i  78. 

Chief  Justice  Cockrill,  speaking  for  this 
court,  in  Railway  Company  v.  Neel,  56  Ark. 
279,  287,  19  8.  W.  963,  965,  said:  "In  nc- 
tions  of  this  description  the  Injury  complain- 
ed of  must  be  shown  to  be  the  direct  conse- 
quence of  the  defendant's  negligence.  This 
Is  the  only  practical  rule  which  can  be  adopt- 
ed by  courts  in  the  administration  of  justice. 
It  is  not  enough  that  the  act  charged  may 
constitute  one  of  a  series  of  antecedent  events 
without  which,  aa  the  result  proves,  the  dam- 
age would  not  have  happened."  Hoadley  v. 
Transportation  Co.,  115  Mass.  804,  15  Am. 
Rep.  106.  The  rule  is  Illustrated  by  a  va- 
riety of  cases,  and  Is  sustained  by  on  un- 
questioned line  of  authority.  Little  Rodi 
Railway  Co.  v.  Talbot,  47  Ark.  97,  14  S. 
W.  471;  Martin  v.  Railway,  55  Ark.  610; 
19  S.  W.  814;  St  Louis,  etc..  Railway  ▼. 
Conmierclal  Insurance  Co.,  139  V.  S.  223,  11 
Sup.  Ct  554,  36  L.  Ed.  154 ;  Dubuque  Wood 
Co.  V.  Dubuque,  80  Iowa,  176. 

In  Atchison,  T.  *  S.  F.  R.  B.  Co.  ▼.  Stan- 
ford, 12  Kan.  877  (15  Am.  Rep.  862),  Justice 
Valentine  said:  "In  law  proximate  and  re- 
mote causes  and  effects  do  not  have  reference 
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to  time,  nor  distance,  nor  merely  a  mcoea- 
slon  of  events,  or  to  a  succession  of  causes 
and  effects.  A  wrongdoer  is  not  merely  re- 
sponsible for  the  first  result  ef  his  wrong- 
ful act,  but  he  Is  also  responsible  for  every 
succeeding  Injurious  result  which  could  have 
been  foreseen  by  the  exercise  of  reasonable 
diligence  as  the  reasonable,  natural,  and 
probable  consequence  of  his  wrongful  act. 
He  is  responsible  for  any  number  of  in- 
jurious results  consecutively  produced  by  im- 
pulsion, one  upon  another,  and  constituting 
distinct  and  separate  events,  provided  they 
all  necessarily  follow  from  the  first  wrong- 
ful cause.  Any  number  of  causes  and  ef- 
fects may  Intervene  between  the  first  wrong- 
ful cause  and  the  final  injurious  consequence, 
but  if  they  are  such  as  might.  With  rea- 
sonable diligence,  have  been  foreseen,  the 
last  result,  as  well  as  the  first,  and  every 
Intermediate  result.  Is  to  be  considered  in 
law  as  the  proximate  result  of  the  first 
wrongful  cause.  But,  whenever  a  new  cause 
intervenes  which  is  not  a  consequence  of  the 
first  wrongful  cause,  which  is  not  under  the 
control  of  the  wrongdoer,  which  could  not 
have  been  foreseen  by  the  exercise  of  rea- 
sonable diligence  by  the  wrongdoer,  and  ex- 
cept for  which  the  final  injurious  conse- 
quence would  not  have  happened,  then  such 
injurious  consequence  must  be  deemed  to  be 
too  remote  to  constitute  the  basis  ot  a  cause 
of  action." 

Wharton  on  Negligence  says:  "Even  when 
the  rule  is  ttmt  casus  must  be  'meritable'  to 
be  a  defense,  the  tendency  of  authority  Is 
to  treat  as  Inevitable  snch  disasters  caused 
by  storms  and  sudden  extremes  of  tempera- 
ture as  could  not  have  been  averted  except 
by  an  intensity  of  diligence  beyond  that 
which  is  usually  exerted  by  a  common  car- 
rier who  brings  to  the  duties  in  question  ex- 
perience and  capacity  adequate  to  their  dis- 
charge." He  gives  many  Illustrations  of  this 
rule.    Wharton  on  Negligence  (2d  Ed.)  {  538. 

After  giving  many  illustrations  of  what 
constitute  concurring  causes,  he  says:  "At 
the  same  time  it  has  been  ruled  that,  when  a 
loss  is  attributable  to  a  peril  from  which 
the  carrier  is  by  law  exempt,  liability  is  not 
Imposed  on  him  by  the  fact  that  the  goods 
would  not  have  been  exposed  to  the  peril  but 
for  bis  negligent  delay."    lb.  |  539. 

In  Rodgers  v.  Missouri  Pacific  Railway 
Co.,  75  Kan.  222,  88  Pac.  883,  10  L.  R.  A. 
(N.  8.)  658,  121  Am.  St  Rep.  416,  the  "plain- 
tiff sued  the  railroad  company  for  the  value 
of  a  car  load  of  com.  The  right  to  recover 
was  predicated  upon  the  defendant's  negli- 
gence. The  com  was  delivered  to  the  com- 
pany at  Frankfort  on  May  22,  1903,  for  trans- 
portation and  delivery  to  the  plaintiff's  agent 
at  Kansas  City,  Ma  The  loaded  car  stood  on 
the  tra<^  at  B^ankfort  until  May  28th,  when 
It  was  hauled  to  its  destination  only  to  foe 
overtaken  and  destroyed  by  the  unprecedent- 
ed flood  of  May  30,  1903,  before  it  was  de- 
livered by  the  defendant    The  delay  was 


protracted  through  the  negligent  omission  of 
tlie  company  to  move  the  car.  The  flood  was 
an  act  of  God."  The  court,  after  a  review  of 
authorities  at  great  length,  said:  "The  court 
is  of  the  opinion  that  the  negligent  delay 
of  a  carrier  in  moving  goods  intrusted  to  it 
for  transportation,  not  so  unreasonable  as  to 
amount  to  a  conversion,  will  not  render  it 
liable  for  the  loss  of. such  goods  after  they 
have  been  carried  to  their  destination,  if 
they  are  destroyed  by  an  act  of  Ood  before 
delivery."  The  authorities  referred  to  In 
the  opinion  are  here  cited. 

In  Morrison  v.  Davis  &  Co.,  20  Pa.  171, 
57  Am.  Dec.  695,  goods  being  transported 
on  a  canal  were  injured  by  the  wredilng  of 
the  boat,  caused  by  an  extraordloary  flood. 
It  was  shown  that  a  lame  horse  used  by  the 
defendant  delayed  the  boat,  which  would 
otherwise  have  passed  the  place  where  the 
accident  occurred  in  time  to  avoid  the  in- 
jury. The  court  held  that  the  proximate 
cause  of  the  disaster  was  the  flood.  Rail- 
road Company  v.  Reeves^  10  Wall.  190,  19 
Ll  Ed.  909;  Denny  y.  New  Tork  Central  R. 
Co.,  13  Gray  (Mass.)  481,  74  Am.  Dec.  645. 

In  Martin  v.  Railway  Company,  53  Ark. 
510,  19  8.  W.  314,  the  defendant  contracted 
with  a  compress  company  to  transport  all 
cotton  brought  by  its  owners  to  the  ware- 
house of  that  company  In  Little  Rock  to  its 
compress  in  Argenta  but  neglected  to  do  so 
until  a  large  quantity  of  cotton  accumulated 
at  the  warehouse  and  in  an  adjoining  street, 
and  caught  fire  and  destroyed  plaintiff's  cot- 
ton. He  sought  to  recover  of  the  defendant 
the  value  of  ills  cotton  so  destroyed.  This 
court  said:  "The  mere  failure  of  the  defend- 
ant to  i>erform  Its  contract  with  the  com- 
press company  was  In  no  wise  the  juridical 
cause  of  the  fire.  There  was'  no  direct  con- 
nectl<m  between  the  neglect  of  the  defend- 
ant to  furnish  transportation  according  to 
the  contract  and  the  fire.  The  failure  to 
furnish  cars  was  one  of  a  series  of  antece- 
dent events  without  which  as  the  result 
proves  the  fire  probably  would  not  have  hap- 
pened, for.  If  the  cotton  had  been  removed, 
there  might  have  been  no  fire.  But  it  was 
not  the  direct  and  proximate  cause,  and 
did  not  make  the  defendant  responsible  for 
losses  caused  by  the  fire.  St  Louis,  etc.,  R. 
Co.  V.  Commercial  Ins.  Co.,  139  U.  S.  223, 
[11  Sup.  Ct  554,  35  I*  Ed.  154]." 

In  James  v.  James,  58  Ark.  157,  23  S.  W. 
1099,  appellees  delivered  to  the  appellant 
cotton  which  he  agreed  to  gin  on  the  follow- 
ing Monday.  He  failed  to  do  so,  and  on  the 
following  Thursday  the  cotton  was  destroyed 
by  fire.  This  court  held  that  the  failure 
to  gin  the  cotton  within  the  time  agreed 
was  not  the  proximate  cause  of  its  destruc- 
tion. Justice  Wood,  delivering  the  opinion 
of  the  court,  said:  "True,  we  might  say  if 
the  cotton  had  been  ginned  on  Monday,  and 
carried  away  on  Tuesday,  It  would  not  have 
been  burned  on*Thursday.  To  use  language 
similar  to  that  employed    •    •    •    la  t>M 
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case  of  Martin  ▼.  Railway  Co.,  55  Ark.  621, 
[19  8.  W.  314],  the  failure  to  gin  on  Monday 
'was  one  of  a  series  of  antecedent  events 
without  whicb  ttie  loss  would  not  have  oc- 
curred, but  sucli  failure  was  in  no  sense  the 
proximate  cause  of  the  loss.' " 

In  Martin  v.  Railway  Company  and  James 
▼.  James,  cited  above,  there  was  no  causal 
relation  between  the  negligence  charged  and 
the  loss  sustained.  The  delay  In  the  first 
two  cases  did  not  produce  the  fire,  and  the 
delay  In  the  last  case  did  not  produce  the 
flood.  In  the  first  two  the  delay  was  not  the 
Juridical  cause  of  the  fire,  and  In  the  lost  it 
was  not  the  Juridical  cause  of  the  flood.  The 
fires  and  flood  were  not  the  consequences  of 
the  delay.  They  were  unconnected  with  and 
Independent  of  the  delay.  The  delay  was  no 
more  the  concurring  cause  with  the  fire  In 
causing  loss  in  the  two  cases  than  it  was  with 
the  flood  In  causing  the  loss  In  the  case  at  bar. 
All  that  can  be  said  In  the  two  cases  In  this 
connection  is  that,  if  there  had  been  no  de- 
lay, the  fire  would  not  have  destroyed  the 
cotton,  and  the  flood  would  not  have  pre- 
vented the  delivery  of  the  cattle  In  time, 
and  so  it  might  be  said  that  if  Miles  had 
shipped  his  cattle  at  an  earlier  day  they 
would  have  been  delivered  in  time,  and  he 
would  have  incurred  no  loss.  But  this  we 
have  seen  Is  not  sufllclent 

The  total  loss  of  the  cotton  and  the  loss 
sustained  in  the  market  value  of  the  cattle 
do  not  determine  the  proximate  cause.  As 
the  opinion  of  the  court  seems  to  say  or 
Imply  in  distinguishing  the  case  at  bar  from 
the  two  cases  in  which  cotton  was  destroyed 
by  fire,  the  damages  or  the  extent  of  them 
did  not  produce  the  proximate  cause,  but  the 
proximate  cause  prodi^ced  the  damages. 

For  the  reasons  given,  I  dissent  from  the 
opinion  of  the  court. 


SPEAR  MINING  CO.  et  al.  v.  T.  J.  SHINN 

ft  CO.  et  al. 
(Supreme  Court  of  Arkansas.    Jan.  10,  1910.) 

1.  Appeal  and  Ebbob  (i  9(36*)— Review  of 
Discretionary  Action — Continuance, 

Exercise  of  the  trial  court's  discretion  in 
denying  an  application  for  a  continaanoe  will 
not  be  reviewed  oniesa  manifestly  abused. 

[KA,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  3837;   Dec.  Dig.  f  966.»] 

2.  Continuance    (I   26*)— Preparation   fob 
Triai/— Taking  Depositions— Diliqencb. 

Plaintiffs  completed  taking  their  testimony 
on  May  22,  1908;  their  ooly  witnesses  being 
active  members  and  officials  of  certain  corpora- 
tioDs  alleged  to  have  been  merged  in  defendant 
S.  Mining  Company.  After  plaintiffs  had  fin- 
ished taking  their  depositions,  defendants  gave 
notice  that  they  would  take  depositions  at  a  dis- 
tant point  within  the  state  on  June  6th  fol- 
lowing, but  failed  to  do  so.  No  farther  efforts 
were  made  to  take  depositions  until  the  meet- 
ing of  the  court  on  September  21,  1908,  when 
defendants  applied  for  a  continuance  to  enable 
them  to  take  their  testimony.    Held,  that  the  ap- 


plication was  properly  denied  because  of  de- 
fendants' want  of  diligence. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  H  87,  88 ;    Dec.  Dig.  I  26.*] 

3.  Appeal  and  Ebbob  (f  187*)— Objeotions 
Not  Raised  at  Trial— Dbfject  as  to  Par- 
ties. 

A  defect  of  parties  plaintiif  not  raised  at 
the  trial  either  by  demurrer  or  answer  cannot 
be  raised  for  the  first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fl  1184-1188;  Dec.  Dig.  i 
187.*] 

4.  Corporations  (8  550*)  —  Enforcement  of 
Trust  fob  Cbkditobs — Parties  Plaintift — 

JOINDEB. 

Where  an  Insolvent  corporation's  property 
was  turned  over  to  other  corporations,  includ- 
ing defendant,  under  an  agreement  that  the  cor- 
porations should  pay  the  insolvent's  cieditois  a 
certain  amount  of  its  indebtedness,  and  the  total 
amount  of  the  insolvent's  indebtedness  was 
greater  than  the  amount  assumed  by  the  corpo- 
rations, a  bill  by  certain  of  its  creditors  on  be- 
half of  themselves  and  all  others  who  might 
join  in  the  action  seeking  to  recover  judgment 
on  their  several  debts  and  to  enforce  toe  agree- 
ment was  in  the  nature  of  a  creditors'  bill  to 
obtain  relief  which  could  not  be  had  at  law, 
and  hence  all  or  any  number  of  the  creditors 
could  join  as  complainants  on  behalf  of  them- 
selves and  all  others  who  might  join  in  the  suit 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  I  2197;   Dec.  Dig.  «  550.*] 

5.  COBFOBATIONB   (|   445*)— ASSETS— TBANBFEB 

—  Different  Cobpobations  —  Lbqal  Idxn- 

TITY. 

Transfer  of  the  assets  of  one  corporation  to 
another  does  not  constitute  a  legal  identity,  and 
hence,  if  one  corporation  becomes  a  bona  fide 
owner  of  the  assets  or  of  any  property  of  an- 
other corporation,  it  does  not  thereby  become 
liable  for  the  debts  of  the  latter. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §  1784 ;   Dec.  Dig.  i  445.*] 

6.  Contracts  (8  187*)— Contract  fob  Benefit 
OF  Another. 

Creditors  of  a  corporation,  which  had  trans- 
ferred its  assets  to  another  corporation  in  con- 
sideration of  the  latter's  promise  to  pay  a  por- 
tion of  the  transferring  company's  debts,  were 
entitled  to  sue  the  purchasing  company  on  such 
agreement  under  the  rule  that  one  may  maintain 
an  action  on  a  promise  made  to  another  if  the 
promise  is  founded  on  a  consideration. 

[EM.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §8  800-«)3 ;   Dea  Dig.  8  187.*] 

7.  Corporations  (8  650*)— TTransfer  of  As- 
sets FOB  Benefit  of  Credttoss — Creditors' 

.  Suit— Extent  of  Recovebt. 

Where  two  corporations,  defendants,  suc- 
cessively obtained  all  the  property  of  the  F. 
Company  with  knowledge  that  the  latter  was 
largely  indebted  to  certain  creditors,  and  in 
consideration  of  the  property  defendants  agreed 
to  pay  debts  of  the  F.  Company  to  .the  extent  of 
$1,100,  which  defendants  had  not  done  when  suit 
was  brought  by  creditors  of  the  F.  Company  to 
enforce  the  aprreement  on  behalf  of  themselves 
and  other  joining  creditors,  the  total  claims 
of  the  joining  creditors  against  the  F.  Company 
being  less  than  the  amount  which  defendants 
had  agreed  to  pay,  the  creditors  were  entitled 
to  recover  aicainst  all  three  corporations  the 
amounts  of  their  debts. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  8  2107;    Dec.  Dig.  8  550.*] 

Appeal  from  Newton  Chancery  Court;  T. 
H.  Humphreys,  Chancellor. 
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Action  by  T.  J.  Shlnn  &  Oo.  and  others 
against  the  Spear  Mining  Company  and  oth- 
ers. Judgment  for  complainants,  and  de- 
fendants appeal.    Affirmed. 

Pace  &  Pace,  Davis  &  Pace,  and  Hamlin 
&  fieawell,  for  appellants.  O.  J.  Cramp 
(Mltch^  &  Trimble,  of  counsel),  for  appel- 
lees. 

FBAUENTHAI/,  J.  The  plaintiffs  below, 
T.  J.  Sbinn  &  Co.,  the  Boone  County  Hard- 
ware Company,  and  Charles  Hill,  were  cred- 
itors of  the  Flynn  Mining  Co.,  a  domestic 
corporation;  and  they  Instituted  this  suit 
In  the  Boone  chancery  court  on  behalf  of 
themselves  and  all  other  creditors  of  said 
corporation,  who  might  Join  with  them  in 
the  action,  seeking  to  recover  judgments  for 
their  several  debts  against  all  the  defend- 
ants below.  These  defendants  are  the  said 
Flynn  Mining  Company,  and  the  Spear  Min- 
ing Company,  which  Is  a  domestic  corpora- 
tion, and  the  Spear  Realty  Company,  which 
is  also  a  domestic  corporation,  and  certain 
individuals  who  were  officers  of  the  Flynn 
Mining  Company.  In  their  complaint  the 
plalntlfTs  set  out  the  several  debts  due  by 
the  Flynn  Mining  Company  to  each  of  them, 
and  they  alleged  that  the  stoclcbolders  and 
officers  of  the  three  corporations,  who  are 
defendants,  were  the  same;  that  each  cor- 
poration was  succeeded  by  and  merged  into 
the  others;  that  the  Flynn  Mining  Company 
became  largely  Indebted  to  various  creditors 
and  turned  over  all  Its  properties  and  as- 
sets to  the  two  other  corporations  and  in 
effect  went  out  of  existence.  They  alleged 
that  the  two  latter  corporations  upon  tak- 
ing and  receiving  said  property  and  assets 
afrreed  to  pay  the  liabilities  of  the  Flynn 
Mining  Company,  and  that  these  two  corpo- 
rations had  failed  to  pay  said  liabilities  or 
to  account  for  said  property  and  assets  so 
received  by  them.  They  sought  to  discover 
these  assets  and  to  enforce  the  agreement 
made  by  the  two  latter  corporations  to  pay 
the  Indebtedness  of  the  Flynn  Mining  Com- 
pany by  recovering  judgments  for  their  debts 
against  these  two  latter  corporations  as 
well  as  against  the  Flynn  Mining  Company. 
They  also  alleged  that  the  Individual  defend- 
ants had  by  legal  contract  entered  Into  by 
them  bound  themselves  and  became  liable 
for  said  indebtedness  of  the  Flynn  Mining 
Company.  No  other  creditors  of  the  Flynn 
Mining  Company  joined  In  this  suit,  and 
the  total  amount  of  the  Indebtedness  due  by 
the  Flynn  Mining  Company  to  all  the  plain- 
tiffs was  $823.71.  The  Individuals  who  were 
made  defendants  herein  filed  no  answer  or 
other  pleading,  and  judgment  by  default 
was  rendered  against  them. 

The  three  corporations  filed  separate  an- 
swers, which  were  substantially  the  same 
In  their  denials  and  allegations.  They  ad- 
mitted that  the  Flynn  Mining  Company  was 
Indebted  to  the  plaintiffs  as  alleged  in  the 


complaint,  bnt  denied  that  the  atockholdera 
and  officers  of  the  three  corporations  were 
the  same,  or  that  the  Flynn  Mining  Com- 
I>any  was  merged  In  the  two  latter  corpo- 
rations. They  alleged  that  the  Spear  Mining 
Company  had  purchased  from  the  Flynn 
Mining  Company  all  its  properties  at  the 
price  of  $1,100,  and  had  assumed  and  agreed 
to  pay  that  amount  only  of  the  Indebtedness 
of  the  Flynn  Mining  Company;  that  it  bad 
paid  out  a  portion  of  said  purchase  price; 
and  that  it  was  wllUng  and  ready  to  pay 
into  court  the  balance  of  said  purchase  mon- 
ey. They  denied  that  the  two  latter  corpora- 
tions had  assumed  all  the  liabilities  of  the 
Flynn  Mining  Company,  or  that  they  were 
responsible  therefor;  and  they  alleged  that 
the  three  corporations  were  distinct  and  sep- 
arate organizations. 

The  testimony  of  the  plaintiffs  was  taken 
by  depositions,  and  they  finished  taking  their 
testimony  on  May  22,  1908.  After  this  the 
defendants  notified  the  plaintiffs  that  they 
would  take  the  depositions  of  their  witness- 
es on  June  6,  1908^  but  they  did  not  do  so. 
About  September  5,  1908,  the  attorney  of  the 
defendants  sent  by  mall  to  the  attorney  of 
the  plaintiffs  certain  interrogatories  to  which 
be  requested  him  to  append  cross-interroga- 
tories. Id  order  that  the  testimony  of  the 
witnesses  of  the  defendants  could  be  taken 
thereon.  The  attorney  of  the  defendants 
claimed  that  these  were  not  returned  to  him 
in  time  to  take  the  depositions  of  the  de- 
fendants' witnesses  before  the  day  upon 
which  the  court  In  which  the  case  was  pend- 
ing convened.  That  court  convened  on  Sep- 
tember 21,  1908,  and  the  case  was  called  for 
trial  in  that  court  on  September  23,  1908. 
On  that  day  the  defendants  moved  the  court 
to  continue  the  trial  of  the  case  upon  the 
ground  that  they  had  not  taken  any  testi- 
mony and  In  order  that  they  might  do  so. 
In  this  motion  they  set  out  the  names  of 
the  witnesses  whose  depositions  they  desired 
to  take  and  what  they  expected  to  prove  by 
them.  The  court  overruled  the  motion  to 
continue  the  case. 

The  plaintiffs  took  the  testimony  of  John 
A.  Bunch,  who  was  the  treasurer  of  the 
Flynn  Mining  Company,  and  of  J.  O.  Bunch, 
who  was  a  member  of  the  Spear  Mining 
Company  and  the  secretary  of  the  Spear 
Realty  Company;  and  these  two  parties  had 
been  actively  engaged  in  the  management 
of  these  respective  corporations.  From  their 
testimony  it  appears  that,  with  a  few  excep- 
tions, the  three  corporations  were  formed 
and  composed  of  the  same  individuals,  and 
were  in  effect  under  the  management  of  the 
same  persons;  and  that  the  place  of  busi- 
ness of  each  corporation  was  at  Yardell, 
Ark.  The  Spear  Mining  Company  was  the 
owner  of  certain  mining  property,  consist- 
ing of  land,  buildings,  and  machinery,  which 
was  used  In  mining  sine,  lead,  and  other 
minerals.    On  January  30, 1904,  it  leased  the 
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land  and  fixtures  to  the  Flynn  Mining  Com- 
pany for  a  term  of  10  years  In  consideration 
of  certain  royalties  wbich  should  be  paid  to 
It  from  the  operation  of  the  mine.  The 
Flynn  Mining  Company  acquired  certain 
personal  projterty  and  conducted  its  mining 
operations  until  August  4,  1904,  when  it 
turned  over  to  said  Spear  Mining  Company 
all  its  properties  and  assets  and  said  lease. 
On  that  date  the  Flynn  Mining  Company 
was  Indebted  to  various  creditors  in  sums 
aggregating  $2,000.  The  personal-  property 
of  the  Flynn  Mining  Company  was  estimat- 
ed on  that  date  to  be  of  the  value  of  |1,100, 
and  all  this  property  was  turned  over  to  the 
Spear  Mining  Company  upon  the  agreement 
made  by  the  latter  corporation  that  it  would 
assume  and  pay  off  that  amount  of  the  in- 
debtedness of  the  Flynn  Mining  Company. 
The  Spear  Realty  Company  was  incorporat- 
ed on  October  6,  1904,  and  took  over  all  the 
assets  of  the  Spear  Mining  Company  and 
the  property  which  had  been  received  by 
the  latter  corporation  from  the  Flynn  Min- 
ing Company;  and  it  took  said  property 
with  the  understanding  and  agreement  that 
"the  Spear  Realty  Company  was  to  settle 
the  Indebtedness  of  the  Flynn  Mining  Com- 
pany to  the  extent  of  $1,100."  John  A. 
Bunch,  the  treasurer  of  the  Flynn  Mining 
Company,  testified  that  the  said  corporations 
had  not  paid  said  $1,100  in  liquidation  of 
the  Indebtedness  of  the  Flynn  Mining  Com- 
pany and  had  not  accounted  therefor. 

The  chancery  court  rendered  a  decree  In- 
favor  of  the  plaintiffs  for  their  said  debts 
and  against  the  three  corporations,  and  from 
that  decree  said  defendants  prosecute  this 
appeaL 

1.  It  is  urged  by  the  defendants  that  the 
'  chancery  court  erred  in  refusing  to  continue 
the  case.  It  has  been  uniformly  held  by  this 
court  that  a  motion  for  a  continuance  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  that  this  court  will  not  attempt 
to  control  that  discretion  unless  it  has  been 
manifestly  abused. 

In  the  case  of  Watts  v.  Cobn,  40  Ark.  114, 
it  is  said:  "Questions  aa  to  trials  or  con- 
tinuance of  causes  rest  so  much  In  the  sound 
discretion  of  the  trial  court  that  it  must  be 
a  very  capricious  exercise  of  power  or  a 
very  flagrant  case  of  injustice  that  the  ap- 
pellate court  will  interpose  to  correct" 

In  the  case  of  Puckett  v.  State,  71  Ark.  62, 
70  S.  W.  1041,  this  court  said:  "Continuan- 
ces are  largely  in  the  discretion  of  the 
conr^  and  that  discretion  will  not  be  con- 
trolled unless  there  is  a  manifest  abuse  of 
it"  And  in  that  case  the  court  held  that 
the  continuance  was  correctly  refused  be- 
cause proper  diligence  had  not  been  shown 
to  obtain  the  testimony  desired.  Magmder 
V.  Snapp,  9  Ark.  108;  Hunter  v.  Gaines,  19 
Ark.  92 :  StlllweU  v.  Badgett  22  Ark.  164 ; 
Wilde  V.  Hart  24  Ark.  599. 

In  the  case  at  bar  the  plaintiffis  completed 


taking  their  testimony  on  May  22,  1908. 
The  only  witnesses  whom  they  introduced, 
by  whom  they  proved  the  connection  and 
agreements  between  the  three  corporations 
and  what  became  of  the  properties  of  the 
Flynn  Mining  Company  and  the  Insolvency 
and  retirement  from  business  operation  of 
that  corporation,  were  the  active  members 
and  officials  of  these  corporations,  who  re- 
sided at  the  place  of  business  of  the  corpora- 
tions. The  defendants  in  their  motion  for 
continuance  stated  that  they  desired  to  take 
testimony  relative  to  these  same  matters 
and  of  a  contradictory  nature  of  certain  per- 
sons who  were  members  of  the  corporations 
and  who  resided  at  Little  Rock,  Ark.,  a 
great  distance  from  the  place  of  business  of 
these  corporations.  After  the  pUdntifFs  had 
finished  taking  their  depositions,  the  defend- 
ants gave  notice  to  plaintiffs  that  they 
would  take  the  depositions  of  these  persons 
at  Little  Rock  on  June  6,  1906.  The  attor- 
ney of  plaintiffs  went  to  Little  Rock  on  that 
day  to  take  these  depositions;  but  the  de- 
fendants did  not  take  the  depositions,  and 
no  reason  is  assigned  why  same  were  not 
taken.  They  had  from  that  date  further  un- 
til September  21,  1908,  the  time  of  the  meet- 
ing of  the  court  In  which  to  take  their  tes- 
timony and  prepare  for  trial,  and  they  do 
not  show  any  good  reason  why  this  was  not 
done.  They  waited  until  September  5,  1908, 
before  making  any  effort  to  take  the  deposi- 
tions, and  they  did  not  then  act  with  due 
diligence.  The  defendants  have  not  shown 
reasonable  diligence  in  taking  the  deposi- 
tions of  their  witnesses.  Furthermore,  the 
testimony  of  members  and  officials  of  these 
corporations  was  taken  In  the  case.  Under 
the  circumstances,  therefore,  of  the  case, 
we  do  not  think  that  there  was  any  manifest 
abuse  of  discretion  on  the  part  of  the  chan- 
cery court  in  refusing  the  continuance. 

2.  It  is  urged  by  defendants  that  there 
was  a  defect  In  the  parties  plaintiffs,  that 
this  suit  was  Instituted  by  parties  whose 
claims  are  separate  and  distinct  and  on  this 
account  that  there  is  a  misjoinder  of  parties 
plaintiffs.  The  defendants  did  not  in  the 
court  b^low  raise  the  question  of  defect  of 
parties  either  by  demurrer  or  answer,  and 
it  cannot  therefore  be  raised  for  the  first 
time  in  this  court  Eagle  v.  Beard,  33  Ark. 
497;  Chrlsman  v.  Jones,  34  Ark.  73;  Less  ▼. 
English,  75  Ark.  288,  87  S.  W.  447. 

Furthermore,  this  was  a  bill  by  several 
creditors  of  an  insolvent  corporation  whose 
properties  had  been  turned  over  to  other  cor- 
porations upon  an  agreement,  and  In  effect  In 
trust,  that  these  latter  corporations  would 
pay  to  the  creditors  of  said  Insolvent  cor- 
poration a  certain  amount  of  its  indebted- 
ness. The  total  indebtedness  of  the  insol- 
vent corporation  was  greater  than  the  amount 
assumed  by  the  latter  corporations,  and  there- 
fore all  the  creditors,  had  they  Joined  in  this 
suit  could  only  have  been  paid  proportion- 
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ate  amounts  of  their  debta  out  of  this  fund. 
One  of  the  objecta  of  the  bill  was  to  dis- 
cover  the  assets  of  the  debtor  corporation 
and  to  obtain  as  accounting  from  the  cor^ 
pcratlons  who  had  assumed  to  pay  to  the 
extent  of  said  assets  the  liabilities  of  the 
debtw  corporation.  It  was  in  the  nature  of 
a  creditors'  bill  seeking  to  obtain  a  relief 
that  could  not  effectively  be  had  at  law; 
all  the  creditors  of  said  debtor  corporation 
had  a  community  of  Interest  in  the  subject 
of  this  action  and  in  the  relief  demanded, 
and  they  could  be  Joined,  under  such  cir- 
cumstances, as  plalntltCs.  30  Cyc.  115.  In 
such  a  suit  all  creditors  may  unite,  or  any 
number  of  creditors  may  bring  the  action  on 
behalf  of  themselves  and  all  such  creditors 
who  may  Join  in  the  suit.  5  Ency.  Plead.  & 
Prac.  391;  4  Pomeroy's  Equity  Jurispru- 
dence, {  1415;  12  Gyc.  36;  Jackson  v.  Mc- 
Nabb,  39  Ark.  Ill;  Senter  v.  Williams,  61 
Ark.  189,  32  S.  W.  490,  54  Am.  St  Bep.  200. 

3.  It  is  contended  that  the  three  corpora- 
tions were  disthict  and  separate  entitles  and 
were  not  liable  therefore  for  the  Indebted- 
ness of  each  other.  The  mere  transfer  of  the 
assets  of  one  corporation  to  another  does  not 
constitute  a  legal  identity  between  them,  and, 
if  one  corporation  becomes  the  bona  fide 
owner  in  a  lawful  mode  of  the  assets  or  of 
any  property  of  another  corporation,  it  does 
not  thereby  become  liable  for  the  debts  of 
the  latter  corporation.  Memphis  Water  Co. 
V.  Magens,  15  Lea  (Tenn.)  37;  Tawas,  etc., 
R.  R.  Co.  T.  Circuit  Judge,  44  Mich.  479,  7 
N.  W.  65 ;  Bruftett  v.  Great  Western  R.  B. 
Co.,  25  111.  353;  10  Cyc.  287;  Worthen  v. 
Griffith,  59  Ark.  5C2,  28  S.  W.  286.  43  Am. 
St.  Rep.  50. 

But  ii)  the  case  at  bar  the  property  of  the 
debtor  corporation  was  conveyed  successive- 
ly to  the  two  latter  corporations,  and  in  con- 
sideration thereof  these  two  latter  corpora- 
tions agreed  to  discharge  a  certain  amount 
of  the  liabilities  of  the  debtor  corporation. 
The  weight  of  modem  authority  holds  that 
one  may  maintain  an  action  on  a  promise 
made  to  another  for  his  beneflt,  if  such  prom- 
ise is  founded  upon  consideration.  3  Page 
on  Contracts,  {  1307;  Hendrick  y.  Lindsay, 
93  TJ.  S.  143,  23  L.  Ed.  SHo.  And  especially 
is  this  true  where  the  one  who  makes  the 
promise  receives  property  and  in  considera- 
tion thereof  agrees  to  discharge  a  debt  In 
favor  of  another.  3  Page  on  •  Contracts,  { 
1314.  And  so  one  corporation  may  become 
liable  for  the  debts  of  another  corporation 
where  It  has  in  express  terms  or  by  reason- 
able implication  assumed  the  payment  of 
the  liabilities  of  the  debtor  corporation.  10 
Cyc.  287. 

In  the  case  at  bar  there  is  sufficient  evi- 
dence to  sustain  the  finding  that  the  Spear 
Mining  Company  and  the  Spear  Uealty  Com- 
pany successively  obtained  all  the  property 
of  the  Plyim  Mining  Company  and  at  the  i 


time  knew  that  it  was  largely  Indebted  to 
various  creditors,  and  in  consideration  of 
said  property  they  agreed  to  pay  the  Indebt- 
edness of  the  Flynn  Mining  Company  to  the 
extent  of  $1,100;  and  there  is  Bufficlent'  tes- 
timony to  support  the  finding  that  these  two 
corporations  have  not  done  this.  All  the 
property  of  the  Flynn  Mining  Company  was 
transferred  to  the  two  corporations  suc- 
cessively in  effect  in  trust  for  the  payment 
of  $1,100  of  the  indebtedness  of  the  former 
corporation;  and  to  that  extent  the  two 'lat- 
ter corporations  are  indebted  to  the  creditors 
of  the  former  corporation.  The  total  amount 
of  the  debts  of  the  creditors  in  this  suit  who 
are  seeking  to  obtain  the  satisfaction  of  their 
claims  Is  less  than  the  amount  which  these 
two  corporations  assumed  to  pay.  The  plain- 
tiffs are  therefore  entitled  to  recover  from 
all  three  corporations  the  amounts  of  their 
debts. 
The  decree  is  affirmed. 


SOUTHEBN  ANTHBACITB  COAL  CO.  T. 

BOWEN  et  al. 
(Supreme  Court  of  Arkansas.     Dec.  13,  1909.) 

1.  Action  <§  57*)  —  Consolidation  of  Ac- 
tions. 

Two  causes,  wherein  two  employes  sued  for 
injuries  received  at  the  same  time  by  the  fall  of 
a  cage  in  a  shaft  of  a  mine,  were  consolidated. 
The  cause  of  action  alleged  in  each  case  grew 
out  of  the  same  state  of  facts,  and  the  defenses 
alleged  in  each  were  the  same,  though  the  evi- 
dence in  support  of  the  defenses  of  contributory 
negligence  and  assumed  risk  differed  in  the  two 
cases.  The  Issues  raised  by  the  pleadings  were 
precisely  the  same,  and  the  court,  after  the  evi- 
dence was  In,  by  correct  instructions  might  have 
prevented  any  confusion  in  applying  the  doc- 
trine of  contributory  negligence  and  assumed 
risk  as  applicable  to  the  respective  plaintiffs. 
Held,  that  the  causes  were  properly  consoli- 
dated. 

[Ed.  Note. — For  other  cases,  see  Action,  Dec 
Dig.  {  57.*] 

2.  Tbial  (S  41*)— Reception  of  Evidence — 
Exclusion  of  Witnessks^Disoebtion  of 
Court. 

Under  the  statute  providing  that  on  request 
the  judge  may  exclude  from  the  courtroom  any 
witness  of  the  adverse  party,  it  is  within  the 
court's  discretion  to  exclude  witnesses,  and  there 
is  no  error  in  overruling  a  motion  to  exclude  un- 
less it  appears  prejudice  resulted. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f{  101-105;   Dec.  Dig.  i  41.*] 

3.  Tbial  (S  133*)— Argument  of  Counsel- 
Opening  Statement— Withdrawal  of  Ob- 
jectionable Matteb. 

Where  counsel  for  employes  suing  for  in- 
juries in  a  coal  mine  remarked  in  their  opening 
statement  that  "the  owners  are  not  the  ones 
that  are  liable,"  it  was  only  tantamount  to  a 
declaration  that  defendant  expected  to  prove  it 
was  not  the  one_  who  was  liable  for  injuries 
sustained  by  plaintiffs,  and  the  remarks  were 
not  prejudicial  in  themselves,  so  that  a  ruling 
withdrawing  them  and  instructing  the  jury  not 
to  consider  them  removed  any  possible  prej- 
udice. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  316;    Dec.  Dig.  {  133.*] 
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4.  Mastxb  and  Sebvart  (H  286,  288,  289*)— 
Suit  roB  Injubieb— Questions  fob  Juby. 
In  a  suit  for  injuries  to  employes  In  a  coal 
mine,  evidence  held  to  present  a  question  for 
the  jury  aa  to  negligence,  contribntory  negli- 
gence, and  assumption  of  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «  1010-1050,  1068-1132; 
Dec.  Dig.  U  286,  288,  289.*] 

6.  Mastxb  and  Sbbvant  (${  280,  281*)— Suit 
FOB  Injtjbies— Evidence  —  Assumption  of 
Risk— Oontbibutobt  Negligence. 

Evidence  held  to  show  that  an  employfl  in- 
jured in  a  coal  mine  did  not  assume  the  risk, 
and  was  not  guilty  of  contributory  negligence. 

[E>1.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f|  081-906;  Dec.  Dig.  H 
280,  281.*] 

e.  Tbial  (t  260*)— iNSTBUcnoNS— Rejection 

OF  Pbaters. 

Error  cannot  he  predicated  on  the  rejection 
of  prayers  for  Instructions,  where  the  prayers 
granted  covered  such  of  the  rejected  prayers  as 
were  correct. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  651-«S0;  Dec.  Dig.  i  260.*] 

7.  Trial  (J  295*)- Instbuctions— ConstbuC- 

TION  OF  CHABOE  as  A  WHOLE. 

Each  instruction  must  be  read  as  a  whole, 
and  when  it  refers  to  some  other  part  of  the 
charge,  or  when  words  are  used  in  some  instruc- 
tions that  are  correctly  defined  in  others,  the 
other  parts  of  the  charge  and  the  other  instruc- 
tions must  be  considered  in  determining  whether 
the  particular  instructions  are  correct 

lESi.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  K  703-717;*  Dec.  Dig.  |  295.*] 

B.  Trial  (|  295*)— Inbtbuotions— Constbdo- 
noN  AND  Effect  of  Chaboe  as  a  Whole. 
If  the  various  instructions  given  separately 
present  every  phase  of  the  case,  as  a  harmoni- 
ous whole,  there  is  no  error  in  a  particular  in- 
•tmction  failing  to  carry  qualifications  explain- 
ed in  others. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  II  703-717;   Dec.  Dig.  {  295.*] 

9.  TBIAI.   (I   205*)— iNSTBDCnONS— CONSTBUO- 

TiON  AND  Effect  or  Chaboe  ab  a  Whole. 
In  consolidated  cases  of  injuries  to  two  em- 
ployes by  the  fall  of  a  cage  in  the  shaft  of  a 
mine,  the  court  charged  that  it  was  the  master's 
duty  to  furnish  a  reasonably  safe  place  to  work, 
and  to  find  for  plaintiffs  if  while  in  defendant's 
employ  they  were  ordered  to  go  down  the  shaft 
to  loosen  the  cage,  and  they  obeyed,  and  while 
at  work  it  fell  and  injured  them  without  their 
fault,  and  the  injury  was  due  to  defendant's 
negligent  failure  to  securely  fasten  the  cage  by 
the  attached  wire  cable,  or  by  other  sufficient 
means.  Held  that,  considering  the  instrjction 
as  a  whole  and  with  other  instructions  given 
for  defendant  correctly  telling  the  jury  it  was 
negligent  if,  under  the  evidence,  it  tailed  to  ex- 
ercise ordinary  care,  it  was  not  open  to  objec- 
tion as  making  the  master  the  insurer  of  the 
servant's  safety. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !l  703-717;    Dec.  Dig.  {  295.*] 

10.  Masteb  and  Sebvant  (S  293*)— Action 
FOB  INJUBIES— Instbuctionb  — Safe  Place 

TO  WOBK. 

The  charge  failed,  however,  to  recognize  the 
difference  in  the  relations  of  the  two  plaintiffs 
to  defendant,  the  evidence  for  defendant  tending 
to  show  that  one  plaintiff  was  vice  principal  in 
the  matter  of  making  the  place  safe  for  their 
desceut,    and    practically    told    the    jury    their 


rights  under  the  evidence  were  the  same,  and 
hence  was  misleading  and  prejudicial  to  defend- 
ant as  to  its  defense  to  the  claim  of  that  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  293.*] 

11.  Trial  (S  296*)— Instbuctionb— Constbuo- 
tion  and  Effect  of  Chaboe  as  a  Whole. 

In  consolidated  cases  of  injuries  to  two  em- 
ployes, due  to  the  fall  of  a  cage  in  the  shaft  of 
a  mine,  instructions  charged  that  before  the 
jury  could  consider  the  defense  of  contributory 
negligence,  defendant  must  show  that  plaintiffs, 
or  either  of  them,  were  guilty  of  negligence  di- 
rectly contributing  to  the  injury,  without  which 
it  would  not  have  occurred:  that  such  negli- 
gence consisted  in  doing  or  failing  to  do  some- 
thing a  reasonably  prudent  person  would  not 
do  or  omit  doing;  tnat  if  plaintiffs,  or  either 
of  them,  did  anything  at  the  time  of  injury  o^ 
failed  to  do  something  they  should  have  done, 
that  «ouId  have  been  done  by  such  a  person, 
situated  as  they  were,  which  brought  about  the 
injury  or  contributed  to  it  they  would  be  guilty 
of  such  negligence,  and  to  find  for  plaintiffg  if 
the  injury  was  the  direct  result  of  defendant's 
negligent  failure  to  securely  fasten  the  wire 
cable  that  held  the  cage,  and  plaintiffs  were 
not  guilty  of  contributory  negligence  as  defined. 
Held  that,  considered  alone,  they  erroneously 
charged  in  effect  that  contributory  negligence 
of  either  plaintiff  or  both  would  defeat  recovery, 
but  that  read  with  another  instruction  directing 
s  verdict  for  the  plaintiff  not  guilty  of  negli- 
gence, they  recognized  there  might  be  a  finding 
of  contributory  negligence  by  one  plaintiff  and 
not  by  the  other,  thus  leaving  room  to  consider 
evidence  of  a  difference  In  their  relations  to  de- 
fendant, in  that  one  was  vice  principal  and  so 
might  have  been  prejudicial  to  plaintiffs  but  not 
to  defendant,  but  that  they  did  not  cure  error 
as  to  defendant  in  another  instruction  which 
failed  to  recognize  such  difference. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  296.*] 

12.  Trial  (t  295*)— Inbtbuotions— Conflict. 

The  rule  requiring  instructions  to  be  taken 
together  requires  that  they  should  not  be  so 
conflicting  as  to  confuse  or  mislead  the  Jury. 

[EU.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  703-717 ;   Dec.  Dig.  {  295.*] 

13.  Tbial  (I  248*)— Abstbact  Instbuctionb. 
The  practice  of  announcing  correct  general 

principles  of  law,  without  applying  them  to  par- 
ticular phases  of  the  evidence,  is  not  to  be  com- 
mended. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  582,  583 ;    Dec.  Dig.  |  248.*] 

14.  Appeal  and  Ebbob  (|  1066*)— Habvless 
Bbbob— Abstbaot  Instbuctions. 

Pfejudicial  error  cannot  be  predicated  on 
instructions  announcing  correct  principles  of 
law,  where  they  were  based  on  evidence  in  the 
case  to  which  they  were  applicable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4220;   Dec.  Dig.  |  1006.*] 

15.  Masteb  and  Sebtant  ({  291*)— Suns  fob 
Injubieb— Instbuctionb. 

In  consolidated  cases  of  injuries  to  two  em- 
ployes due  to  the  fall  of  a  cage  In  a  coal  mine, 
an  instruction  that  the  masters  duty  to  provide 
a  eafe  place  to  work  cannot  be  delegated,  and 
he  cannot  escape  liability  by  leaving  its  dis- 
charge to  another  if  there  is  a  failure  to  provide 
a  reasonably  safe  place  to  work  was  erroneous 
and  prejudicial  to  defendant,  because  it  ignored 
evidence  tending  to  prove  it  was  the  duty  of  one 
of  the  plaintiffs  to  fasten  the  wire  rope,  but  it 
was  not  misleading  as  to  the  other  plaintiff,  as 
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to  whom  there  was  no  evidence  that  it  was  his 
duty  to  fasten  the  rope. 

[E2d.  Note.— For  other  cases,  see  Master  and 
Serrant,  Dec.  Dig.  |  291.*] 

16.  Masteb  akd  Servant  (§  298*)— Sttitb  roB 
INJUBIES— Instructions. 

The  instruction  in  that  it  told  the  Jury 
without  qualification  that  it  was  the  master's 
duty  to  provide  a  reasonably  safe  place  to  work 
also  conflicted  with  other  instructions  given  at 
defendant's  request  that  it  was  not  an  insurer 
of  the  tools  and  instrumentalities  furnished 
plaintiffs,  that  the  law  required  defendant  to  use 
ordinary  care  to  provide  its  employ^  with  rea- 
sonably safe  appliances,  and  plaintiffs  could  not 
recover  if  it  used  such  care  in  fastening  the 
rope  as  a  person  of  ordinary  prudence  would 
use,  considering  the  danger;  that  if  the  usual 
and  ordinary  way  of  securing  it  was  to  clamp  It 
as  described  in  the  evidence,  and  it  was  secured 
at  the  time  better  than  ordinarily,  and  if  the 
person  whose  duty  was  to  fix  It  used  oAinary 
care,  there  could  be  no  recovery. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  293.*] 

17.  Master  and  Servant  (|  211*)— Iwjtfbt  to 
Servant— Contributory  Neolioencb. 

If  a  master  deputed  to  a  servant  the  duty 
of  making  secure  a  wire  rope  supporting  a  cage 
which  fell  in  the  shaft  of  a  mine  and  injured 
him,  and  he  neglected  to  perform  such  duty,  he 
assumed  the  risk  of  injury  from  his  negligence 
in  failing  to  do  so,  and  the  master  is  not  liable. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  211.*] 

18.  Trial  <J  284*)  —  Instbdctions  —  Waives 
OF  Error. 

Error  in  an  instruction  is  waived  by  ask- 
ing for  a  modification  thereof  which  does  not 
cover  the  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  De& 
Dig.  i  284.*]  ^^ 

Appeal  from  Circuit  Court,  Pope  County; 
Hush  Basham,  Judge. 

Separate  actions  by  W.  R.  Bowen  and  by 
W.  B.  Thrasher  against  the  Southern  Anthra- 
cite Coal  Company.  The  cases  were  tried  to- 
gether, and,  from  a  Judgment  for  plaintiffs, 
defendant  appeals.  Affirmed  In  the  Bowen 
Case,  and  reversed  in  the  Thrasher  Case. 

Appellees  were  cari>enter8  and  In  the  em- 
ploy of  appellant  In  and  about  Its  coal  mine. 
The  mine  was  operated  by  a  shaft,  separated 
Into  two  divisions  by  a  wooden  partition. 
Two  cages  were  used  to  hoist  the  coal  and 
to  let  down  and  hoist  men  and  material.  To 
these  cages  wire  ropes  were  attached,  and 
the  ropes  passed  over  a  drum,  and  the  cages 
were  propelled  up  and  down  by  an  engine. 
They  were  so  arranged  that  one  went  up 
while  the  other  went  down.  On  October  15, 
1907,  as  the  cage  on  the  north  divisitm  of  the 
shaft  was  coming  up  with  a  car  of  coal  it 
toppled  over  within  about  20  feet  of  the  top, 
and  the  coal  falling  back  down  the  shaft  dis- 
placed the  timbers  below  and  caused  the  de- 
scending car  In  the  south  division  to  stick 
in  the  shaft  about  40  feet  from  the  bottom. 
Appellees  went  down  to  unfasten  this  cage, 
and  wbile  they  were  on  the  cage  same  fell 
with  them  to  the  bottom  and  they  were  seri- 
ously Injured.    They  each  filed  separate  com- 


plaints against  appellant  in  wbldi  they  al- 
lege among  other  things  the  following:  "That 
the  general  manager  then  In  charge  of  said 
mine  carelessly  and  negligently,  and  without 
proper  and  reasonable  care  for  the  safety  of 
plaintiff,  caused  said  wire  rope  attached  to 
said  hung  cage  to  be  fastened  and  held  In 
an  Insufficient  and  dangerous  way — ^that  is  to 
say,  only  by  means  of  clamping  wire  rope  at 
the  top  of  said  ^aft  by  fastening  and  bolting 
together  timbers  with  said  rope  between. 
The  said  wire  rope  was  one  incb  in  dlametw 
and  worn  very  slick  and  smooth  and  was  al- 
so oily.  And  the  said  timbers  used  as  clamps 
were  oak  and  pine  with  a  small  iron  clamp 
above.  This  plaintiff  objected  to  the  manner 
in  which  the  wire  rope  was  being  fastened, 
or  clamped,  and  suggested  to  said  general 
manager  that  It  should  be  tied  to  a  large 
timber  12x13,  which  was  bolted  and  fastened 
to  other  timbers,  being  a  part  of  the  founda- 
tion of  the  engine,  which  manner  of  fastening 
said  rope  was  practicable  and  feasible.  But 
this  suggestion  by  plaintiff  was  not  adopted 
by  the  general  manager  In  charge  of  Bald 
mine,  but  the  other  manner  or  mode  of  fas- 
tening said  rope  by  means  of  clamping  It  as 
above  explained  was  ordered  by  said  gener- 
al manager,  stating  that  it  was  sufficient  and 
would  be  safe.  Whereupon  said  general  man- 
ager ordered  and  directed  plaintiff  to  go 
down  to  the  hung  cage  then  fastoied  and 
replace  and  adjust  all  timbers  and  to  loosen 
and  unfasten  said  cage.  In  obedience  to  said 
order  plaintiff  and  his  co-employ^  (naming 
them)  went  down  to  said  cage  thus  hung  and 
in  order  to  adjust  the  timber  and  said  cage. 
It  became  necessary  for  plaintiff  and  co-em- 
ployto  to  get  onto  said  cage  that  was  fas- 
tened. And  after  getting  upon  said  cage  and 
loosing  it,  and  readjusting  the  timbers  which. 
were  holding  It,  said  cage  became  loose  and 
all  obstructions  removed,  and  on  account  of 
the  careless  and  insufficient  manner  in  which 
said  wire  rope  had  been  clamped  or  fastened, 
and  without  fault  upon  the  part  of  plaintiff, 
the  weight  of  the  said  cage,  together  with  the 
weight  of  said  two  men  Jerked  the  rope 
through  between  said  two  timbers  and  fell 
with  great  force  and  velocity  to  the  bottom 
of  said  shaft,  from  which  fall  plalntlfl  was 
seriously  and  permanently  injured."  There 
was  the  further  allegation  in  one  of  the  cons- 
plaints  that  the  defendant  was  negligent  In 
failing  to  furnish  said  cage  with,  and  attach 
thereto,  sufficient  spring  catches  to  prevent 
the  consequence  of  cable  breaking  or  the 
loosening  or  disconnecting  of  the  machinery 
attached  to  said  cage.  The  Injuries  received 
by  the  respective  complainants  were  describ- 
ed in  their  complaints.  Appellee  Bowen  laid 
his  damages  at  $5,000,  and  appellee  Thrasher 
laid  his  damages  at  $20,000.  The  appellant 
answered  the  respective  complaints  denying 
all  the  material  allegations,  add  setting  np 
the  defenses  of  injury  by  fellow  servants. 
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contributory  negligence^  and  asaamed  riak. 
The  causes  were  consolidated  over  appel- 
lant's objection,  and  tbe  jury  returned  a  ver- 
dict In  favor  of  appellee  Tbrasber  for  $5,000, 
and  In  favor  of  appellee  Bowen  for  |500. 
Judgment  was  entered  in  favor  of  each  ai>- 
pellee  for  the  amount  of  the  verdict  obtained 
by  him,  and  this  appeal  haa  been  duly  prose- 
cuted.   Other  facts  are  stated  In  the  opinion. 

Read  &  McDonough,  for  appellant  W.  L. 
Meade  and  Davla  &  Pace,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as  above). 
1.  The  causes  were  of  "a  like  nature"  and 
"relative  to*  the  same  question."  The  cause 
of  action  alleged  in  each  case  grew  out  of  the 
same  state  of  facts.  The  defenses  alleged  in 
each  were  tbe  same,  although  the  evidence  in 
support  of  the  defenses  of  contributory  negli- 
gence and  assumed  risk  In  the  Thrasher  Case 
was  different  from  that  .in  the  Bowen  Case. 
The  injury  to  each  was  caused  at  the  same 
time  and  by  the  same  agency,  proceeding  from 
the  same  source.  The  appellees  had  to  rely 
upon  the  same  evidence  to  support  their  al- 
leged causes  of  action.  The  Issues  raised  by 
the  pleadings  were  precisely  the  same,  and 
the  court,  after  the  evidence  was  in,  by  cor- 
rect instructions,  might  have  prevented  any 
confusion  in  the  application  of  the  doctrine 
of  contributory  negligence  and  assumed  risk 
as  applicable  to  the  respective  plaintiffs. 
The  causes  here  were  certainly  as  appropri- 
ate for  consolidation  as  any  of  the  following 
where  It  was  approved:  St.  !>.,  I.  M.  &  S. 
R.  Co.  V.  Broomfleld,  83  Ark.  290,  104  Si  W. 
133;  American  Insurance  Co.  v.  Hoynie,  120 
S.  W.  825.  See,  also,  Mahon^  v.  Roberts, 
86  Ark.  130,  110  S.  W.  225. 

2.  Under  the  statute  providing  that  "If 
either  party  require  it  the  Judge  may  ex- 
clude from  tbe  courtroom  any  witness  of  tbe 
adverse  party,"  it  is  within  the  discretion  of 
the  court  to  exclude  witnesses  from  the 
courtroom.  Where  the  court  overrules  a  mo- 
tion to  exclude,  there  is  no  error  unless  it 
appears  that  some  prejudice  resulted.  No 
prejudice  is  shown  here.  St  L.,  I.  M.  &  S. 
R.  Co.  v.  Pate,  118  S.  W.  260. 

8.  Counsel  for  appellees  In  the  <q;>enlng 
statement  to  the  jury  said :  "The  owners  are 
not  the  ones  that  are  liable."  Tbe  court 
removed  any  possible  prejudicial  effect  of 
such  remarks  by  withdrawing  them  and  in- 
structing tbe  Jury  not  to  consider  them. 
This  was  only  tantamount  to  a  declaration 
that  appellant  expected  to  prove  that  it  was 
not  the  one  who  was  liable  for  any  injuries 
sustained  by  appellees.  The  remarks  were 
not  prejudicial  in  themselves.  The  ruling  of 
the  court  withdrawing  them  and  Instructing 
the  Jury  not  to  consider  them  removed  any 
possible  prejudicial  inference  that  the  Jury 
might  otherwise  have  drawn  from  them.  Ut- 
ile Rock  &  Ft  Smith  Ry.  Co.  v.  Cavenesse,  48 
Ark.  106,  2  S.  W.  605 ;  K.  C.  S.  R.  Co.  v.  Mur- 
phy. 74  Ark.  256,  85  S.  W.  428;    Carpenter 


r.  Hammer,  75  Arte.  347,  87  S.  W.  646.  The 
remarks  were  not  of  such  prejudicial  nature 
that  the  effect  could  Hot  be  removed  by  in- 
structions of  the  court  to  disregard  the  re- 
marks. 

4.  The  testimony  on  behalf  of  appellees 
tended  to  show  that  the  wire  rope  attached  to 
the  cage  that  was  fastened  in  tbe  shaft  was 
clamped  between  two  pieces  of  oak  timber, 
held  together  by  bolts.  Tbe  rope  was  fasten- 
ed in  this  way  at  the  top  of  the  shaft  The 
purpose  in  so  securing  it  was  to  prevent  the 
cage  from  falling  after  tbe  men  had  gone 
down  and  unfastened  it  The  rope  was 
clamped  in  this  manner  under  the  directions 
of  the  manager  and  general  superintendent 
Both  were  present  Thrasher  suggested  a 
method  of  fastening  the  rope  which  he  re- 
garded as  more  secure,  but  the  manager  did 
not  adopt  his  suggestions,  but  proceeded  to 
have  the  rope  fastened  in  the  manner  indi- 
cated. While  the  rope  was  being  fastened 
appellees  were  called  away,  and  .when  they 
were  called  back,  and  were  directed  by  the 
manager  to  go  down  to  unfasten  the  cage, 
they  made  no  further  examination  of  the 
manner  by  which  tbe  rope  was  fastened  at 
the  top.  Thrasher  and  Bowen  obeyed  the  or- 
ders of  the  general  manager  and  superintend- 
ent to  go  down  and  unfasten  the  cage.  They 
went  down  without  inspecting  the  manner  in 
which  the  rope  was  fastened,  "because  the 
mineowner  directed  it  be  was  a  practical 
man  and  a  miner,  and  the  other  man  (the 
superintendent)  had  been  around  shafts  all 
his  life,"  and  appellees  went  down  in  the  shaft 
because  they  "supposed  it  was  safe."  When 
they  got  down  to  the  cage  it  appeared  to 
them  to  be  necessary  to  get  on  the  cage  that 
was  fastened  in  order  to  get  same  loose. 
They  therefore,  got  on  the  cage  and  unfasten- 
ed it  When  it  was  set  free  it  immediately 
dropped  to  the  bottom  of  the  shaft  The 
wire  rope  was  oily  and  slick  and  the  clamps 
did  not  grip  it  tight  enough  to  bold  It  so  as 
to  prevent  its  slipping  through  and  letting  the 
cage  fall.  There  was  testimony  tending  to 
show  that  the  cages  were  originally  provid- 
ed with  "catches"  which  were  designed  to 
stop  the  cage  and  bold  it  In  place  should  the 
cable  give  way.  These  "catches"  were  forced 
into  the  timber  when  the  cage  dropped  by 
means  of  a  spring.  One  leaf  of  the  spring 
had  been  removed  prior  to  the  accident,  and 
this  had  a  tendency  to  weaken  tbe  spring. 
Tbe  catches  did  not  work  on  the  day  of  the 
accident  The  catches  or  stays  would  not 
work  except  when  the  weight  of  the  cage 
tightened  the  rope,  but  when  tbe  cage  fell  the 
rope  slipped  through  and  never  became  taut 
at  all.  Thrasher  suggested  to  tbe  manager 
that  tbe  wire  rope  should  be  fastened  by 
clamping  it  to  tbe  top  timbprs.  It  should 
have  been  fastened  to  a  12x12.  A  kink  could 
then  have  been  placed  in  the  wire  rope  which 
would  have  made  it  secure,  but  these  sug- 
gestions by  Thrasher  were  not  followed,  tbe 
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manager  directing  It  to  be  done  in  the  man- 
ner first  above  Indicated. 

The  testimony  on  behalf  of  anpdlant  tend- 
ed to  prove  that  it  was  a  part  of  Thrasher's 
duty  to  fasten  the  rope,  that  he  was  the  head 
carpenter,  having  superrlslon  of  the  carpen- 
ter work  in  general,  and  that  Bowen  was 
working  under  him.  It  was  his  duty  If  a 
cage  was  caught  In  a  shaft  to  release  It  and 
to  take  what  help  he  needed.  Thrasher  was 
directing  the  work.  There  was  no  other  one 
to  do  the  work  except  Thrasher.  Thrasher 
was  the  Judge  as  to  whether  a  rope  was  safe 
when  clamped  in  the  manner  it  was  done 
that  day.  "If  the  clamping  had  been  done 
BufiSd^itly  tight  It  would  have  held  the 
cage."  Thrasher  had  charge  of  the  men  that 
were  fixing  the  rope  that  day,  and  had  fixed 
it  that  way  before  and  never  objected  to  fix- 
ing It  that  way  on  the  day  of  the  accident  and 
did  not  suggest  any  other  way  to  fix  It.  The 
above  is,  in  substance,  what  the  evidence 
tended  to  prove  in  support  of  the  respective 
contentions. 

We  are  of  the  opinion  from  the  evidence  in 
the  whole  record  that  it  was  a  Jury  question 
as  to  whether  the  appellees  sustained  in- 
juries through  the  negligence  of  appellant 
It  was  also  a  question  for  the  Jury  as  to 
whether  appellee  Thrasher  had  assumed  the 
risk,  or  whether  he  was  guilty  of  contribu- 
tory negligence.  The  uncontroverted  evi- 
dence showed  that  Bowen  did  not  assume  the 
risk  and  was  not  guilty  of  contributory  neg- 
ligence. The  rulings  of  the  court  on  the 
prayers  for  instructions  offered  by  appellant 
were  correct  The  prayers  granted  covered 
such  of  the  rejected  prayers  as  were  correct 
The  appellant  complains  at  the  ruling  of  the 
court  in  giving  among  others  the  following 
instruction  3: 

"I  charge  you  that  it  is  the  duty  of  the 
master  to  furnish  a  servant  a  reasonably  safe 
place  In  which  to  work,  and  in  this  case,  if 
you  find  that  the  plaintiffs,  W,  B.  Thrasher 
and  W.  R.  Bowen,  were  on  October  15, 
1907,  in  the  employ  of  the  defendant  the 
Southern  Anthracite  Coal  Company,  and 
while  so  engaged  were  ordered  by  the  defend- 
ant to  go  down  in  the  shaft  of  the  mine  of 
the  defendant  to  unfasten  or  unloosen  the 
cage  that  was  hung  on  the  south  side  of  said 
shaft,  and  the  plaintiffs  in  obedience  to  said 
order  went  down  into  said  shaft,  and  while 
at  work  upon  said  cage  the  same  fell  with 
them  and  injured  them,  without  fault  on 
their  part  and  that  said  injury  was  occasion- 
ed because  the  defendant  had  negligently 
failed  to  securely  fasten  said  cage  by  means 
of  the  wire  cable  attached  to  it  or  by  other 
good  and  sufficient  means,  you  will  find  for 
the  plaintiffs  and  assess  their  damages  at 
such  a  sum  as  you  believe,  under  the  law  and 
evidence,  will  compensate  them  for  the  in- 
juries they  received." 

II.  "I  charge  you  that  it  is  the  duty  of  a 
servant  to  obey  all  reasonable  orders  given 
blm  by  the  master." 


IIL  "The  court  Instructs  the  Jury  that  be- 
fore the  defendant  can  ask  the  Jury  to  con- 
sider the  defense  of  contributory  negligence, 
that  it  must  show  that  the  plaintiffs,  or  ei- 
ther of  them,  were  guilty  of  negligence  that  di- 
rectly contributed  to  the  injury  and  that 
without  such  negligence  on  their  part  the  in- 
Jury  would  not  have  occurred,  and  the  law 
requires  this  to  l>e  proven  by  a  preponderance 
of  the  evidence  in  this  cause,  and  unless  so 
proven,  you  are  instructed  not  to  consider  it" 

IV.  "The  court  instructs  the  Jury  that  con- 
tributory negligence  means  negligence  that 
contributed  to  the  injury — and  It  consists  in 
doing  something  that  a  reasonably  prudent 
person  would  not  do  or  in  failing  to  do  some- 
thing that  a  reasonably  prudent  person  would 
do,  and  in  this  case  if  you  find  that  the  plain- 
tiffs, or  either  of  them,  did  anything  at  the 
time  they  were  injured  or  failed  to  do  some- 
thing that  they  should  have  done,  that  would 
(not)  have  been  done  by  a  reasonably  prudent 
person,  situated  as  they  were,  and  that  their 
actions  as  above  set  forth  brought  about  the 
injury  or  contributed  to  it,  they  would  be 
guilty  of  contributory  negligence." 

IV%.  "The  court  instructs  the  Jury  that  If 
yon  find  the  injury  was  the  direct  result  of 
the  negligent  failure  of  the  defendant  to  se- 
curely fasten  the  wire  cable  that  held  the 
cage  and  that  plaintiffs  were  not  g;allty  of 
contributory  negligence  as  defined  in  these  in- 
structions, you  will  find  for  the  plaintiff." 

V.  "The  court  instructs  the  Jury  that  If 
you  find  that  either  of  the  plaintiffs  were 
guilty  of  contributory  negligence  such  as  will 
defeat  his  cause  of  action  and  the  other  not 
you  may  return  a  verdict  in  favor  of  tlie 
one  that  was  not  guilty  of  negtigence." 

VI.  "It  Is  only  when  the  danger  or  risk  of 
injury  from  obedience  to  the  commands  of 
the  master  Is  so  apparent  to  the  servant  bb 
to  render  it  under  the  circumstances  unrea- 
sonable and  Imprudent  for  him  to  obey  the 
master's  orders  and  he  then  voluntarily  obeys 
and  is  injured,  that  he  la  guilty  of  contribu- 
tory negligence." 

VII.  "In  obeying  the  commands  of  the 
master,  the  servant  does  not  assume  any  risk 
occasioned  by  the  negligence  of  the  master, 
unless  he  has  knowledge  of  such  negligence 
and  the  danger  Incident  thereto,  and  fae  with 
such  knowledge  accepts  the  risk  and  takes 
his  chances,  then  in  that  event  he  cannot  re- 
cover." 

VIII.  "I  charge  you  that  the  duty  resting 
on  the  master  to  provide  a  reasonably  safe 
place  for  his  servants  to  work  Is  a  duty 
that  he  cannot  delegate  to  another,  and  the 
master  cannot  escape  liability  by  leaving  to 
another  the  discharge  of  that  duty  if  there 
is  a  failure  to  provide  a  reasonably  safe 
place  for  his  servant  to  work." 

The  defendant  moved  the  court  to  modify 
said  instruction  No.  8  as  follows:  "But  If 
the  defendant  delegated  the  duty  to  Thrash- 
er and  Bowen,  or  either  of  them,  to  make 
the  place  safe,  then  It  was  their  duty  or  the 
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dat7  of  the  one  upon  whom  was  Imposed 
that  obligation  so  to  do." 

IX.  "Yon  are  further  Inatructed  that  one 
of  the  charges  of  negligence  In  plaintiffs' 
complaint  Is  that  defendant  failed  to  furnish 
the  cage  with,  and  attached  thereto,  su£9.- 
clent  spring  catches  to  prevent  the  conse- 
quence of  the  cable  breaking,  and  If  you 
believe  that  defendant  was  negligent  In  not 
furnishing  said  catches  sufBcient  for  the 
purpose,  and  that  such  negligence  was  the 
cause  of  the  injury,  without  fault  on  the 
part  of  the  plaintiff,  you  will  be  authorized 
to  find  for  die  plaintlfr." 

Appellant  contends  specifically  that  pray- 
er No.  1  was  erroneous  because  the  same 
made  It  the  positive  duty  of  the  master  to 
furnish  a  safe  place  to  work,  and  In  effect 
made  the  master  the  insurer  of  the  servants' 
safety,  and  further  because  said  Instruction 
coufused  the  right  of  recovery  of  both  plain- 
tiffs, and  submitted  the  question  to  the  Jury 
upon  the  theory  that  each  plaintiff  might  re- 
cover upon  the  same  testimony.  When  the 
first  part  of  instruction  No.  1  that  defines  the 
master's  duty  as  to  providing  a  safe  place 
for  the  servant  is  read  In  connection  with 
the  part  that  tells  the  Jury  that  the  defend- 
ant Is  not  liable  unless  it  "had  negligently 
failed  to  securely  fasten  said  cage  by  means 
of  the  wire  cable  attached  to  it,"  etc.,  the 
Instruction  cannot  fairly  be  construed  as 
making  it  the  absolute  duty  of  appellant  to 
provide  appellees  a  safe  place.  While  the 
Instruction  tells  the  Jury  that  It  Is  the  duty 
of  the  master  to  provide  a  reasonably  safe 
place  for  the  servant,  it  also  tells  them  that 
before  the  master  can  be  held  liable  for  bis 
failure  to  perform  that  duty.  It  must  be  es- 
tablished that  his  failure  was  negligent 
Then  when  we  look  to  the  4tb  and  lltb  in- 
structions given  at  the  instance  of  appellant, 
we  see  that  the  court  has  correctly  told  the 
Jury  that  the  defendant  was  negligent,  If  un- 
der the  evidence  it  failed  to  exercise  ordi- 
nary care.  Instructions  4  and  11  are  as  fol- 
lows; 

(4)  "Tlie  defendant  Is  not  an  Insurer  of 
the  tools  and  instrumentalities  furnished 
the  plaintiffs.  The  law  requires  that  the 
defendant  use  ordinary  care  to  provide  its 
employes  with  reasonably  safe  appliances, 
and  If  the  defendant  used  such  care  in  fas- 
tening the  rope  as  a  person  of  ordinary  pru- 
dence would  use,  considering  the  danger, 
plaintiffs  cannot  recover." 

(11)  "If  the  usual  and  ordinary  way  of 
securing  said  rope  was  to  clamp  same  as 
described  in  the  evidence,  or  if  it  was  se- 
cured at  this  time  better  than  was  ordinari- 
ly done,  and  If  the  person  whose  duty  it 
was  to  fix  said  rope  used  ordinary  care  In 
fixing  same,  then  there  can  be  no  recovery 
and  the  Jury  will  find  for  the  defendant" 

Elach  instruction  must  be  read  as  a  whole, 
and  all  of  its  parts  must  be  considered  In 
determining  its  meaning,  and  wlien  refer- 


ence is  made  in  one  instruction  to  some  oth- 
er part  of  the  charge,  or  wboi  words  are 
used  in  some  instmctions  tbaX  are  correctly 
defined  in  others,  the  other  parts  of  the 
charge  referred  to  and 'the  other  instructions 
must  be  considered  in  determining  whether 
or  not  the  particular  instructions  under  c(»i- 
Blderatlon  are  correct.  The  rule  is  well  stat- 
ed in  St  Louis  S.  W.  R.  Co.  v.  Graham,  88 
Ark.  61,  102  S.  W.  700,  119  Am.  St  Rep.  112, 
as  follows:  "It  is  generally  impossible  to 
state  all  the  law  of  a  case  in  one  instruction. 
If  the  various  instructions  gfven  in  a  case 
separately  present  every  phase  of  the  law, 
as  an  harmonious  whole,  there  is  no  error  in 
a  particular  Instruction  falling  to  carry  qual- 
ifications which  are  explained  in  others." 
And  counsel  cite  some  of  our  later  cases  that 
support  the  rule.  La.  &  Arkansas  Ry.  Co.  v. 
RatcUffe,  88  Ark.  624,  115  S.  W.  396;  St  L., 
I.  M.  &  S.  R.  Co.  T.  Day,  86  Ark.  104,  110  S. 
W.  220;  Soutbem  Cotton  Oil  Co.  v.  Spotts,  T7 
Ark.  458,  92  B.  W.  249;  Blair  v.  State,  69 
Ark.  558,  64  S.  W.  948;  St  L..  I.  M.  &  S.  R. 
Co.  v.  Baker,  67  Ark.  531,  65  S.  W.  941; 
Brlnkley  Car  Works  &  Mfg.  Co.  v.  Cooper, . 
75  Ark.  825,  87  8.  W.  645;  Arkadelpbia  Lum- 
ber Co.  T.  Posey,  74  Ark.  377,  85  S.  W.  1127. 
Instruction  No.  1  when  considered  as  a 
whole,  and  in  connection  with  the  other  In- 
structions mentioned  supra,  is  not  open  to 
the  particular  objection  now  under  con- 
sideration. The  Instruction  however  fails  to 
recognize  the  difference  developed  by  the 
evidence,  in  the  relations  of  Thrasher  and 
Bowen  to  appellant  The  evidence  on  be- 
half of  appellant  tends  to  show  that  Thrash- 
er was  a  vice  principal  in  the  matter  of  mak- 
ing the  place  safe  for  the  descent  of  himself 
and  co-employ6s  Into  the  mine.  According 
to  appellant's  evidence  that  was  bis  duty. 
The  undisputed  evidence  shows  that  Bowen 
bad  no  such  duty  to  perform.  He  was  not 
the  foreman  of  the  carpenter  work,  but 
worked  under  Thrasher.  Under  the  evi- 
dence, therefore,  the  Jury  might  have  found 
that  Thrasher  was  not  entitled  to  recover  be- 
cause it  was  his  duty  to  make  the  wire  rope 
secure,  and  that  he  assumed  the  risk  of  not 
doing  so,  or  was  guilty  of  contributory  neg- 
ligence if  he  failed  to  do  so,  and  made  un- 
safe descent  when  he  knew,  or  by  the  exer- 
cise of  ordinary  care  should  have  known, 
that  the  wire  rope  was  insecurely  fastened. 
But  this  evidence  that  might  have  defeated 
him,  if  believed  by  the  Jury,  would  entitle 
Bowen  to  recover,  unless  be  knew  or  should 
have  known  of  Thrasher's  negligence,  if  he 
was  negligent  The  instruction  Ignored  the 
evidence  showing  the  difference  in  the  rela- 
tion of  the  respective  plaintiffs  to  appellant 
The  effect  of  the  instruction  was  to  tell  the 
Jury  that  if  appellant  had  no  defense  to 
Bowen's  dalm  under  the  evidence,  neither 
did  It  have  to  Thrasher's.  It  practically  told 
the  Jury  that  their  rights  under  the  evidence 
were  the  same.    This  was  oonfnatng;  mis- 
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leading,  and  prejadldal  to  appellant  aa  to 
the  claim  of  Thrasher.  For  appellant  under 
the  evidence  may  have  had  a  complete  de- 
fense to  Thrasher's  dalm  and  yet  have  been 
liable  to  Bowen. 

Instructions  3,  4,  and  4%,  when  considered 
In  connection  with  each  other,  tell  the  jury 
In  eftect  that  the  contributory  negligence  of 
either  one,  or  both,  of  the  appellees.  If  estab- 
lished by  a  preponderance  of  the  evidence  in 
the  case,  would  defeat  recovery.  Under  these 
Instructions  the  contributory  negligence  of 
one  of  the  appellees  would  defeat  recovery 
by  the  other  although  that  other  might  him- 
self be  free  from  contributory  negligence. 
But  when  these  are  read  In  connection  with 
No.  5,  It  is  clear  that  the  court  meant  to  tell 
the  Jury  that  if  both  defendants  were  guilty 
of  contributory  negligence  they  could  not 
recover,  and  that  if  one  was  guilty  of  con- 
tributory negligence  and  the  other  not  that 
the  finding  might  be  for  the  one  that  was 
free  from  such  negligence.  The  Instructions 
as  thus  framed  might  have  been  prejudicial 
to  appellees  but  not  to  appellant.  The  in- 
structions recognize  that  there  may  be  a 
finding  of  contributory  negligence  on  the  part 
of  one  of  the  appellees,  and  not  on  the  part 
of  the  other,  thus  leaving  room  for  the  Jury 
to  consider  the  evidence  tending  to  show  the 
difference  in  the  relation  that  the  appellees 
sustained  to  the  appellant  But  In  this  re- 
spect they  were  In  conflict  with  Instruction 
No,  1. 

While  It  was  not  prejudicial  error  to  give 
these  instructions  in  the  form  presented, 
they  do  not  cure  the  error  of  the  court  In 
giving  instruction  No.  1.  The  rule  we  have 
announced,  supra,  requires  that  the  instruc- 
tions when  taken  together  should  not  be  so 
conflicting  as  to  confuse  or  mislead  the  jury 
not  giving  them  a  certain  guide  to  follow  in 
making  their  verdict  When  presented  from 
the  conflicting  view  points  of  the  respective 
parties  litigant,  the  above  instructions  are 
well  calculated  to  mislead  the  Jury.  The 
error  Is  in  giving  Instruction  No.  1  and  oth- 
ers that  while  not  prejudicial .  to  appellant 
are  in  direct  conflict  with  it  The  Instruc- 
tions cannot  be  reconciled,  and  instruction 
No.  1  should  not  have  been  given.    St  L.,  I.  M. 


&  S.  B.  Co.  ▼.  Beechw,  66  Ark.  64,  44  S.  W. 
715 ;  St  L.,  I.  M.  &  S.  R.  Go.  T.  Luther  Hltt, 
76  Ark.  224,  88  8.  W.  911;  Grayson-McLeod 
Lumber  Co.  v.  Carter,  76  Ark.  68,  88  S.  W. 
607;  MiUer  v.  NuckoUs,  77  Ark.  64,  91  S.  W. 
759,  4  L.  R.  A.  (N.  S.)  149,  113  Am.  St  Rep. 
122.  Instructions  Nos.  2,  6,  and  7  announce 
correct  general  principles  without  applying 
them  to  the  particular  phases  of  the  evi- 
dence. This  practice  is  not  to  be  commend- 
ed. But  we  find  no  prejudicial  error  In  this 
under  the  evidence  in  this  case.  For  these 
Instructions  were  doubtless  based  upon  the 
evidence  tending  to  show  that  Thrasher  and 
Bowen  were  directed  by  the  master  to  go 
down  In  the  shaft  and  unfasten  the  cage. 

Instruction  No.  8  was  erroneous  and  prejn- 
dlcial  to  appellant  so  far  as  Thrasher  Is  con- 
cerned because  it  ignored  the  evidence  tend- 
ing to  prove  that  it  was  the  duty  of  Thrasher 
to  fasten  the  wire  rope.  If  appellant  deput- 
ed to  Thrasher  the  duty  of  making  the  wire 
rope  secure,  and  he  neglected  to  perform  this 
duty,  he  assumed  the  risk  of  Injury  from  bis 
negligence  in  falling  to  discharge  the  duty 
Imposed  on  blm,  and  the  master  Is  not  liable 
to  him  for  the  injury  resulting.  St  L.,  I.  M. 
&  S.  R.  Co.  V.  Harper,  44  Ark.  524.  If 
Thrasher  was  appointed  to  make  the  wire 
rope  secure,  be  assumed  the  risk  of  not  do- 
ing so  in  a  prudent  and  skillful  manner. 
Murch  Bros.  Cons.  Co.  v.  Hays,  88  Ark.  292, 
114  S.  W.  697.  See,  also,  Ry.  Co.  v.  Torrey, 
58  Ark.  217,  24  S.  W.  244. 

The  instruction  was  also  in  conflict  with 
instructions  Nos.  4  and  11  given  at  the  re- 
quest of  appellant  in  that  it  told  the  jury 
without  qualiflcatlon  thct  It  was  the  duty  of 
the  master  to  provide  a  reasonably  safe 
place,  etc.,  for  bis  servants  to  work.  Appel- 
lant waived  any  error  in  this  respect,  how- 
ever, by  asking  for  a  modification  which  did 
not  include  this.  As  to  Bowen,  there  was  no 
evidence  to  show  that  it  was  his  duty  to 
fasten  the  wire  rope.  The  instruction  was 
not  misleading  as  to  him. 

There  being  no  prejudicial  error  in  the 
record  as  to  Bowen's  claim,  the  judgment  In 
Ms  case  is  affirmed.  As  to  Thrasher  the  judg- 
ment Is  reversed,  and  the  cause  remanded  for 
new  trial  for  error  in  instructions  mentioned. 
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CHBNOWBTH  v.  SUTHERLAND. 

(Kansas    City    Court    of    Appeals.      MissoaiL 

Jan.  24,  1910.    Rebearinf  Denied 

Feb.  7, 1910.) 

1.  Tbiai.  (8  156*)— Dekttbbeb  to  Etidknck. 

In  passing  on  a  demurrer  to  evidence,  tbe 
case  as  made  by  plaintiff's  evidence,  leaving  oat 
mere  contradictions  of  that  evidence,  uniesa  it 
be  contradicted  in  such  way  as  shows  that  it 
could  not  be  true,  must  be  loolced  to;  and, 
though  plaintiff's  own  testimony  be  opposed  by 
that  of  some  of  his  witnesses,  he  may  go  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  355 ;   Dec.  Dig.  §  156.*! 

2.  Etidenok  (I  471*)— Opinions— QuESTioKS 

CAXLINO   for   CONOLnSION. 

An  answer  to  questions  on  cross-examina- 
tion is  not  subject  to  objection  that  it  would  be 
stating  a  conclusion,  where  the  conclusion  would 
be  merely  that  the  foreman  told  witness  that 
he  should  ase  ^ndi  bars,  and  that  he  would  go 
and  get  them. 

[Bd.  Note.— For  other  cases,  see  Svidence, 
Cent.  Dig.  SI  2149-2185:  Dec  Dig.  |  471;' 
Witnesses,  Cent  Dig.  »  83^^.] 

&  EviMNcat  (I  471*)— Opinions— QuMTiONe 

Caujno  roB  Conclusion. 

An  inquiry,  on  cross-examination,  calcu- 
lated to  draw  out  cm  answer  as  to  the  simplest 
specific  fact  should  not  be  cut  out  on  objection 
that  a  statement  of  a  conclusion  is  called  for. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  J8  2149-2186:  Dec.  Dig.  {  471;* 
Witnesses,  Cent  Dig.  H  83^^.] 
4.  WiTNKBSIES  (8  275*)— Cbosb-Examinacion. 
Plaintiff,  on  cross-examination  as  to  the 
foreman  directing  that  an  engine  be  moved  by 

Ceh  bars  whi<£  be  would  go  and  get,  hav- 
•tated  that  he  did  not  hear  the  foreman 
say  that  defendant  was  entitled  to  further  ask: 
"Are  yon  prepared  to  say  •  *  •  that  vou 
heard  all  he  said,  or  that  you  did  not  bear.'*^ 

[Eld.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  Sf  924,  967-975 ;  Dec.  Dig.  |  275.*] 
6w  Witnesses  (|  330*)— Gbobs-Exaioiiation. 
Allowing  plaintiff  to  cross-examine  defend- 
ant's witness  with  a  view  of  showing  that 
though  present,  be  did  not  testify  at  former 
trials,  witness  not  being  interested,  his  cliarac- 
ter  not  being  assailed,  and  nothing  appearing 
tending  to  show  anything  calling  on  him  to  vin- 
dicate himself,  was  improper,  and  tended  to 
prejudice  the  jury. 

[Eld.  Note.— For  other  cases,  see  Witnesses, 
Dec  Dig.  I -830.*] 

6.  Appkai.  and  Ebbob  (I  1053*)— Habioxsb 
Ebbob— Admission  of  Evidenck  —  Cdbino 
Ebbob. 

It  cannot  be  said  that  the  prejadidal  ef- 
fect of  allowing  plaintiff,  by  cross-examination 
of  defendant's  disinterested  witness,  to  show 
that,  though  he  was  present,  he  did  not  testi- 
fy at  former  trials  was  removed  by  plaintiff's 
eonnsel  annonndng  that  he  presumed  tbe  whole 
thing  was  immaterial,  and  the  court  telling  the 
jnry  to  entirely  disregard  the  whole  line  of 
questions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4178-11S4;  Dec  Dig.  I 
1063;*   Trial,  Cent  Dig.  8  977.] 

Appeal  from  Olrcnlt  Court,  Jackson  Coun- 
ty;  Herman  Bnimbadc,  Judge. 

Action  bj  David  T.  Chenoweth  against  A. 
O.  Sutherland.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed  and  remanded. 

See,  also,  129  Mo.  App.  431,  107  S.  W.  8. 


Warner,  Dean,  McLeod  tc  Tlmmonds.  for 
appellant  Rush  L.  Flsette  and  Bird  & 
Pope,  for  respondent 

ELLISON,  J.  This  action  is  fw  personal 
Injury,  In  which  plaintiff  prevailed  in  the 
trial  conrt  Several  of  defendant's  servants 
were  engaged  in  removing  the  main  part  or 
body  of  an  engine  out  of  a  building.  They 
were  under  the  charge  of  defendant's  fore- 
man, who  directed  it  to  be  put  upon  a  low- 
wheeled  push  car  and  wheeled  out  of  the 
building  to  a  pile  of  I-beams  upon  which  It 
was  to  be  placed.  A  derrick  was  at  the  I- 
beams  for  the  purpose  of  removal  of  the 
engine  from  the  car.  In  attempting  to  re- 
move It,  one  of  the  wire  ropes  connected 
with  the  operation  of  tbe  derrick  broke  and 
fell  upon  plaintiff's  bead,  inflicting  a  wound 
causing,  as  he  alleges,  a  painful  and  per- 
manent Injury.  This  is  a  second  appeal; 
the  first  will  be  found  reported  in  129  Mo. 
App.  431,  107  S.  W.  6,  where  it  will  be  seen 
the  case  was  remanded  tor  another  trial. 
We  refer  to  that  report  for  a  detailed  state- 
ment of  the  facts,  a  large  part  of  which  is 
applicable  to  the  present  record.  At  the 
trial  from  the  result  of  which  this  appeal 
was  taken,  it  was  plaintiffs  theory,  as  it 
was  before,  that  he  was  working  in  tbe  man- 
ner directed  by  the  foreman  when  the  rope 
broke.  It  was  defendant's  theory  that  he 
was  at  that  time  working  in  violation  of  the 
foreman's  orders;  that  the  foreman  feared 
to  test  the  derrick  with  the  weight  of  the 
engine,  and  so  expressed  himself  to  the 
men,  saying  that  he  would  go  to  a  place 
near  by  and  get  some  crowbars  with  which 
they  would  "pinch"  it  on  skids  over  onto 
the  pile  of  I-beams. 

It  is  strongly  insisted  that  plaintiff  fail- 
ed to  make  a  case  for  the  jnry,  and  that  tbe 
judgment  should  be  reversed  outright  on 
that  ground.  But  most  of  the  argument  to 
that  end  includes  only  a  part  of  the  evi- 
dence. It  is  familiar  law  that  In  passing  on 
a  demurrer  to  evidence  we  should  look  to 
the  case  as  made  by  the  evidence  in  plain- 
tiff's behalf,  and  leave  out  of  consideration 
mere  contradictions  of  that  evidence,  nnless 
It  should  be  contradicted  in  such  way  as 
shows  that  it  could  not  be  true.  More  than 
this,  if  the  evidence  given  by  a  plaintiff,  as 
a  witness  in  his  own  behalf,  should  be  op- 
posed by  that  of  some  one  or  more  witnesses 
Introduced  by  him,  that  fact  would  not  have 
the  effect  of  preventing  the  jury  from  be- 
lieving and  acting  upon  his  testimony  and 
rejecting  that  of  his  other  witnesses.  When 
we  give  regard  to  the  evidence  of  the  plain- 
tiff, as  he  related  it  In  his  own  behalf,  we 
find  that  he  acted  in  the  manner  of  his  work 
under  tbe  orders  of  tbe  foreman,  who  stood 
by  and  told  the  men  what  to  do  In  removing 
the  engine  from  tbe  car — ^that  U,  they  were 
to  use  the  derrick  In  raising  tbe  front  end 


*For  other  essas  lae  same  topic  and  section  NT7H BBR  la  Dec.  *  Am.  Digs.  1M7  to  date,  ft  Reporter  Indena 
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and  putting  sUds  tinder,  and  thns  get  It  over 
to  the  I-beams — and  tbat  he  (plaintiff)  was 
at  the  rear  end  assisting  to  push,  after  It 
■wblb  thus  raised.  It  la  trne  he  stated  that 
he  did  not  see  the  foreman  during  the  mo- 
ments they  were  working;  that  be  suppos- 
ed he  was  still  there,  but  did  not  knoTr.  We 
condude  that  a  case  was  made  for  the  Jury, 
and  pass  to  defendant's  objections  to  the 
manner  of  the  trial  and  the  result. 

It  is  our  conclusion  that  defendant  was 
deprived  of  substantial  legal  rights  of  high 
character  by  the  breadth  of  meaning  which 
the  court  and  plaintiff's  counsel  gave  to  the 
word  "conclusion"  as  applied  to  the  ques- 
tions propounded  to  plaintiff's  witnesses  on 
cross-examination.  It  is  true  that  facta 
should  be  stated  by  a  witness,  and  not  bis 
deductions  or  conclusions  thereon.  But  it 
must  be  remembered  that  nearly  everything 
one  states  in  detailing  his  knowledge  of 
things  is,  in  some  sense,  his  conclusion,  and 
care  should  be  taken  not  to  allow  an  objec- 
tion, put  under  the  form  that  a  statement  of 
a  conclusion  is  Asked  for,  to  cut  out  an  in- 
quiry, on  cross-examination,  calculated  to 
draw  put  an  answer  as  to  the  simplest  ep^ 
clflc  fact  It  was  a  part  of  defendant's  case 
that  the  foreman  wanted  the  engine  moved 
off  the  car  by  "pinching"  with  crowbars. 
And,  of  course,  he  desired  to  elicit  an  ad- 
mission to  that  effect  from  plaintiff's  wit- 
nesses. With  that  view  be  asked  one  of 
plaintlfTs  witnesses,  who  was  plalntlflTs  fel- 
low workman,  and  engaged  with  him  at  the 
time  he  was  hurt,  these  questions:  "Q.  The 
plan  announced  to  you  men  by  your  foreman 
of  doing  this  work  of  removing  this  engine 
from  the  car  to  the  pile  of  I-beams  was  by 
the  use  of  pinch  bars  which  we  would  go 
and  get;  isn't  that  true?"  "Q.  The  foreman 
did  tell  you  men  that  the  method  which 
would  be  used  in  moving  that  engine  over 
there  was  by  the  use  of  pinch  bars?"  "Q. 
The  foreman,  before  he  went  away  after  the 
pinch  bars,  did  tell  you  men  that  the  work 
of  moving  the  engine  over  from  the  push 
car  to  the  pile  of  I-beams  would  be  by  the 
use  of  the  pinch  bars,  did  he  not?"  An. 
answer  was  objected  to  on  the  ground  that 
it  would  be  stating  a  conclusion,  and  the 
objection  was  sustained.  The  conclusion 
would  have  been  that  the  foreman  told  them 
they  should  use  pinch  bars,  and  that  he 
would  go  and  get  them.  The  only  conclu- 
sion in  answer  to  such  question  would  be 
that  he  concluded  the  foreman  said  it  be- 
cause he  heard  him  say  it  In  one  Instance 
a  question  was  not  allowed  to  be  answered 
that  the  foreman  told  the  men  not  to  raise 
the  engine  too  high.  By  this  and  many  sim- 
ilar rulings  defendant  was  greatly  hampered 
in  the  legitimate  and  valuable  right  of  cross- 
examination.  The  refusal  of  an  answer  to 
some  of  the  questions  along  the  line  Indicat- 


ed, and  not  here  set  out,  perhaps  did  not 
work  harm,  but  many  of  them  did,  among 
others,  the  action  on  the  testimony  of  Stan- 
ley  as  set  forth  in  a  bill  of  exceptions  at  a 
former  trial.  Again,  in  cross-examining 
plaintiff  himself  as  to  the  foreman  giving 
directions  that  they  would  move  the  engine 
by  pinch  bars  which  he  would  go  and  get; 
he  stated  tbat  be  did  not  hear  the  foreman 
say  that,  and  then  defendant  asked  him: 
"Are  you  prepared  to  say  to  the  Jury  that 
you  heard  all  he  said,  or  that  you  did  not 
bear  him?"  On  this  Important  Issue  it  is 
apparent  that  defendant  should  have  been 
allowed  an  answer  to  the  question,  address- 
ed, as  it  was,  to  the  plaintiff  himself. 

Again,  plaintiff  asked  defendant's  foreman, 
who  was  a  witness  for  defendant,  several 
questions  with  a  view  of  ascertaining  that; 
though  he  was  present,  he  did  not  testify 
at  former  trials.  The  witness  was  not  in- 
terested in  the  case,  his  character  had  not 
been  assailed,  and  nothing  appears  tending 
to  show  anything  calling  upon  blm  to  tes- 
tify In  vindication  of  himself.  After  st)end- 
ing  some  time  In  such  questions,  and  the  de- 
fendant fruitlessly  objecting  thereto,  plain- 
tiff's counsel  announced:  "I  presume  the 
whole  thing  is  Immaterial."  Then  the  court 
said  to  the  Jury  "to  entirely  disregard  the 
whole  line  of  questioning."  But  we  regard 
the  proceeding  as  improper.  The  effect  was 
to  prejudice  the  Jury,  and  the  subsequent  di- 
rection of  the  court  In  all  probability  did  not 
remove  tbat  impression. 

It  is  earnestly  Insisted  that  the  verdict 
was  so  excessive  as  to  show  such  prejudice 
on  the  part  of  the  jury  as  to  disqualify  them 
as  proper  judges  of  the  rights  of  the  parties. 
It  was  for  $7,000,  and  in  our  opinion  gross- 
ly excessive.  The  trial  court  partially  rem- 
edied this  by  requiring  a  remittitur  to  be 
entered  reducing  the  judgment  to  $4,500, 
which  we  think  still  far  in  excess  of  what 
it  should  be.  The  verdict  was  for  $2,600  at 
the  first  trial.  At  the  second  trial  it  was 
for  $2,000,  which  was  set  aside  by  the  court 
trying  the  case  at  that  time,  on  the  ground 
that  a  demurrer  to  the  evidence  should  have 
been  sustained.  Plaintiff  has  been  engag- 
ed at  bard  labor  for  practically  all  the  time 
since  he  was  hurt  He  has  removed  to  the 
state  of  Washington,  and  while  there  has 
performed  labor  of  such  character  as  tends 
strongly  to  show  an  able-bodied  man.  We 
are  not  unmindful  that  in  unliquidated  dam- 
ages It  is  the  province  of  the  jury  to  fix  up- 
on the  amount  At  the  same  time  the  courts 
retain  a  corrective  hand,  and  have  the  right 
and  it  is  their  duty,  to  see  that  judgnnent 
for  an  unconscionable  sum  should  not  be 
rendered. 

The  judgment  Is  reversed,  and  cause  re> 
manded.    All  concur. 
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ROSE  V.  KANSAS  CITY. 

<KanB«ui    City    Court    of    Appeals.      Misaonri. 

Jan.  24,  1910.    Seheanng  Denied 

Feb.  7,  1910.) 

1.  MUNICrPAL   COBPOBATIONB    (i   821*)— iNJtT- 

BiEs— Defect   in    Sibeet»— Qcestionb  ros 

JUBY. 

In  an  action  against  a  city  for  injuries  to 
a  woman  who  on  aliehting  from  a  street  car 
stepped  on  a  loose  bride  in  the  street,  the  ques- 
tion whether  she  was  guilty  of  contributory  neg- 
ligence in  wearing  shoes  with  very  high  heels, 
only  about  an  inch  wide  at  the  l>ottom,  was 
for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1754;  Dec.  Dig.  { 
821.*] 

2.  Municipal  Cobpobations  '  ({  822*)  — In- 
JUBIES — Defect   in    Street— Instuuctionb. 

In  an  action  against  a  city  for  injuries  to 
one  who  stepped  on  a  loose  brick  in  the  street 
when  alighting  from  a  street  car,  an  instruc- 
tion as  to  whether  the  street  was  reasonably 
safe  for  "travel"  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1758;  Dec.  Dig.  § 
822.»] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Thos.  J.  Seehom,  Judge. 

Action  by  Emma  N.  Rose  against  Kansas 
City.  From  b.  judgment  In  fayor  at  plain- 
tiff, defendant  appeals.    Affirmed. 

John  T.  Harding,  City  Coanselor,  Ben  R. 
Estill,  and  Hunt  C.  Moore,  Associate  City 
Counselors,  for  appellant  L.  A.  Laughlln 
and  Frank  P.  Walsb,  for  respondent 

BLLiISON,  J.  This  action  is  for  personal 
Injury  alleged  to  have  been  received  by 
plaintiff  while  alighting  from  a  street  car 
by  stepping  on  a  loose  brick  in  a  disordered 
part  of  one  of  defendant's  streets,  whereby 
ebe  sprained  ber  ankle  and  fell  and  injur- 
ed ber  talp.  She  prevailed  In  the  trial  court 
The  case  was  in  this  court  at  another  time 
and  will  be  found  reported  in  125  Mo.  App. 
281,  102  S.  W.  578,  to  which  we  refer  for 
information.  On  the  former  trial  she  re- 
covered a  verdict  for  $7,500.  Of  this  $3,000 
was  remitted  and  judgment  entered  for  $4,- 
600.  That  judgment  was  reversed  as  will 
be  seen  by  the  report  just  referred  to.  On 
the  last  trial,  from  the  result  of  wbleb  this 
Appeal  is  taken,  tbe  verdict  and  judgment 
was  for  $2,500. 

Defendant  contends  that  a  demurrer  to 
tbe  evidence  should  have  been  sustained  on 
the  ground  that  plaintiff  was  careless  In 
stepping  from  tbe  car  into  the  hole  in  the 
street,  and  that  she  was  wearing  very  high 
and  narrow  heeled  shoes,  known  as  "French 
beets."  An  examination  of  the  evidence  has 
-satisfied  us  that  the  demurrer  was  properly 
refused.  The  heels  were  described  as  be- 
ing very  high  and  only  about  one  inch  wide 
at  tbe  bottom.  We  do  not  feel  justified  In 
declaring  that  wearing  such  character  of 
shoes  was  negligence  as  a  matter  of  law. 


We  think  the.  circuit  court  took  tbe  proper 
view  in  submitting  it  to  the  jury  to  say 
whether,  under  tbe  circumstances  disclos- 
ed. It  was  negligence  In  fact 

Defendant  asked  two  Instructions  having 
for  their  purpose  tbe  submission  of  such 
question.  They  were  properly  refused,  since 
in  our  opinion  the  first  one  was  too  broad, 
and  tbe  second,  while  not  so  objectionable, 
ba4  its  place  well  enough  filled  by  one  giv- 
en by  tbe  court  of  its  own  motion.  In  the 
latter  the  court  left  It  to  tbe  jury  to  say 
whether  shoes  .with  sucb  heels  were  not  rea- 
sonably safe  to  be  worn  on  reasonably  safe 
streets.  Considering  that  tbe  jury  bad  the 
benefit  of  this  instruction,  there  Is  no  good 
ground  for  saying  error  was  committed  In 
the  refusal  of  those  offered  by  defendant 

In. an  instruction  for  plaintiff  the  expres- 
sion Is  used,  "whether  the  street  was  rea- 
sonably safe  for  travel,"  when  plaintiff,  as 
was  stated  at  the  outset,  was  Injured  by 
stepping  onto  the  street  off  of  a  car.  De- 
fendant seems  to  consider  that  the  word 
"travel"  might  be  taken  to  mean  striding 
along  tbe  street  Instead  of  the  fact  of  step- 
ping onto  it  We  think  we  ought  not  to 
adopt  defendant's  view.  When  does  one 
begin  to  travel  upon  a  street?  We  think 
be  begins  when  be  takes  his  first  step.  In 
stepping  off  a  street  car  onto  the  street,  the 
first  step  of  travel  is  taken,  and  a  liability 
may  accrue  for  an  injury  received  in  that 
step  as  well  as  any  subsequent  one.  Of 
course,  circumstances  should  govern  tbe 
care  one  should  exercise  In  different  parts 
of  their  course  of  travel,  and  it  may  well 
be  that  one  should  be  more  careful  in  step- 
ping from  a  car  than  when  engaged  ordi- 
narily m  going  along  or  across  a  street 
But  the  Jury's  attention  was  properly  call- 
ed to  tbe  situation  in  which  plaintiff  was, 
and  the  act  she  was  performing  in  getting 
upon  the  street,  and  we  see  no  cause  to 
Interfere. 

The  damages  cannot  be  said  to  be  exces- 
sive. They  were  in  tbe  first  trial,  where,  as 
already  stated,  they  were  reduced  by  $3,000, 
leaving  a  judgment  for  $4,500.  But  now  a 
more  conservative  jury  bas  placed  them  at 
$2,500,  and  with  that  sum  we  are  content. 

The  judgment  is  affirmed.     All  concur. 


HDRR  et  al.  t.  METROPOLITAN  ST. 
RT.  CO. 

(Kansas    City    Conrt    of    Appeals.      Missouri. 

Jan.  24,  1910.    Rehearing  Denied 

Feb.  7, 1910.) 

1.   AfTOBNET    AND    CLIENT    (f    150*)  —  ATTOB- 

net's  Compensation— Epfeot  of  Coupbo- 

icise  of  Action. 

Tbe  client  as  long  as  he  acts'  in  good  feith, 
without  intent  to  defraud  his  lawyers,  bas  tbe 
right  to  compromise  and  settle  his  cause  of  ac- 
tion without  tbe  consent  of  his  lawyers,  and 
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the  amount  of  their  fees  will  be  liquidated  by 
aucb  settlement. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  f{  354-357;  Dec.  Dig.  i 
150.*] 

2.  Attobnet   and   Clibnt  (S   160*)— Attob- 

ney's  Lies. 

Where  plaintiff's  attorney  was  entitled  to 
50  per  cent,  of  any  recovenr  and  defendant  set- 
tled with  plaintiff,  for  $400,  and  the  contract 
of  settlement  provided  that  such  sum  was  the 
entire  consideration,  and  that  the  consideration 
was  contractual  and  defendant  paid  over  the 
entire  silm  to  plaintiff,  it  was  liable  to  the 
attorney  for  |200. 

[EA.  Note.— For  other  cases,  see  Attorney  and 
Client,   Cent.   Dig.   {§  354-357;    Dec.    Dig.   S 

8.  Evidence  (|  419*)— Pabol  Evidenchi— Con- 

TBADICTION— CONSlDiaLATION. 

Oral  evidence  was  Aot  admissible  to  con- 
tradict or  vary  the  term -of  the  written  contract 
of  settlement  as  to  the  consideration  thereof; 
the  settlement  agreement  having  treated  the 
consideration  as  contractual,  and  not  a  mere 
recital. 

CEid.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |  1922;   Dec.  Dig.  §  419.*] 

Appeal  from  Qrcuit  Court,  Jackson  Coun- 
ty; H.  I*  McCnne,  Judge. 

Proceedings  by  Laura  M.  Hurr  and  others 
against  the  Metropolitan  Street  Railway 
Company  to  enforce  an  attorney's  lien  for 
unpaid  fees.  From  a  Judgment  in  favor  of 
petitioners,  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

John  H.  Lucas,  F.  6.  Johnson,  and  Chas. 
N.  Sadler,  for  appellant.  Jaa.  C.  Rieger,  S. 
M.  Carmean,  and  J.  W.  Garner,  for  respond- 
ents. 

JOHNSON,  J.  This  Is  a  proceeding  to  en- 
force an  attorney's  Hen  for  unpaid  fees.  The 
petitioners,  Rieger  and  Oarmean,  were  em- 
ployed by  plaintiff  Laura  M.  Hurr  to  prose- 
cute an  action  in  tort  against  the  defendant 
railway  company.  They  took  the  case  on  a 
contingent  fee  of  60  per  cent,  brought  suit, 
and  prosecuted  it  in  the  circuit  court  A  tri- 
al resulted  in  a  verdict  and  Judgment  for 
plaintiff  in  the  sum  of  $900,  and  defendant 
appealed  to  this  court  While  the  cause  was 
pending  on  appeal,  the  parties,  without  the 
knowledge  or  consent  of  the  petitioners,  com- 
promised and  settled  the  judgment  for  $400, 
and  pursuant  to  agreement  the  appeal  was 
dismissed.  Afterward  the  attorneys  filed 
their  petition  to  establish  and  foreclose  their 
lien. 

The  settlement  contract  was  reduced  to 
writing  and  signed  by  the  parties.  It  Is  as 
follows:  "Know  all  men  by  these  presents, 
that  we,  Laura  M.  Hurr  and  Ellis  Hurr,  her 
husband,  of  Kansas  City,  Missouri,  for  the 
sole  consideration  of  the  sum  of  four  hun- 
dred and  o/ioo  dollars  to  us  paid  by  the  Met- 
ropolitan Street  Railway  Company,  the  re- 
ceipt of  which  is  hereby  acknowledged,  do 
hereby  release  and  forever  discharge  said 
Metropolitan   Street   Railway   Company,    Its 


Buccessora  and  assigns,  from  all  actinia, 
causes  of  actions,  suits,  controversies,  claims 
and  demands  whatsoever  for  or  on  account 
of  injuries  received  to  the  person  or  damages 
caused  to  the  property  of  the  signer  hereof, 
or  either  of  them,  and  especially  on  or  about 
the  23d  day  of  July,  1904,  on  the  Fifteenth 
street  line  near  Fifteenth  and  Woodland  Ave., 
in  Kansas  City,  Mo. ;  and  being  especially  In 
full  satisfaction  and  settlement  of  the  Judg- 
ment rendered  in  the  case  of  Laura  M.  Hurr 
V.  Metropolitan  Street  Ry.  Co.,  No.  20579,  on 
January  17,  1906,  In  the  circuit  court  of 
Jackson  county,  Missouri,  the  general  de- 
scription bereln,  however,  to  control  the  spe- 
cific one,  and  fll  other  claims  on  the  part  of 
either  of  the  parties  hereto  of  whatsoever 
nature  or  description.  It  is  expressly  under- 
stood and  agreed  that  said  sum  of  four  hun- 
dred and  Vi««  dollars  is  the  sole  considera- 
tion of  this  release,  and  the  consideration 
stated  herein  is  contractual,  and  not  a  mere 
recital ;  and  all  agreements  and  understand- 
ings between  the  parties  are  embodied  and 
exptessed  herein."  The  court  found  the  is- 
sues for  the  i)etitioners,  and  fixed  the  amoimt 
of  their  lien  at  $400. 

It  is  not  claimed  that  this  compromise  was 
tainted  with  any  kind  of  fraud.  By  the  ^- 
press  terms  of  the  written  contract,  the  eoa- 
slderation  of  $400  paid  to  plaintiff  is  made 
to  release  and  satisfy  the  entire  cause  of  ac- 
tion, and  is  agreed  to  be  contractual.  Cer- 
tainly plaintiff  will  not  be  heard  to  attack 
or  in  any  manner  to  impugn  this  contract 
Tate  V.  Railway,  131  Mo.  Aw).  107,  110  S.  W. 
822.  And,  in  the  absence  of  fraud,  the  at- 
torneys of  plaintiff  have  no  higher  or  better 
rights  than  their  client,  and  are  bound  by 
her  contract  of  settlement  to  the  same  ex- 
tent as  she  Is  bound. 

In  the  case  <rf  Curtis  ▼.  Railway,  118  Mo. 
App.  341,  94  S.  W.  762,  much  relied  on  by  the 
petitioners,  the  compromise  agreem«it  con- 
tained no  stipulation  making  the  considera- 
tion paid  the  plaintiff  contractual,  and  the 
proof  showed  the  defendant  agreed,  in  addi- 
tion to  the  sum  paid  the  plaintiff,  to  pay  her 
attorney's  fees.  We  held  that  the  whole  pro- 
ceeds of  the  settlement  consisted  not  alone 
of  the  sum  paid  the  plaintiff,  but  of  that 
sum  plus  an  equal  amount  due  her  attorneys 
under  the  terms  of  her  contract  with  them. 
In  the  present  case,  not  only  does  the  wrlt- 
tm  contract  speak  In  the  most  positive  terms 
of  the  sum  paid  plaintiff  in  compromise  as 
the  sole  consideration  for  the  full  release  <^ 
the  entire  cause  of  action,  but  there  is  noth- 
ing in  the  oral  evidence  to  contradict  this 
contract — ^if  it  were  permissible  to  contra- 
dict it  Plaintiff,  introduced  as  a  witness  by 
the  petitioners,  would  not  say  defendant 
agreed  to  pay  her  lawyers.  She  went  no  fur- 
ther than  to  say  that  defendant's  agents  told 
her  that  her  lawyers  had  a  lien  for  their  fee. 
We   hold,   however,   that  oral   testimony   is 
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wholly  Incompetent  to  contradict  or  vary  the 
terms  ot  the  written  contract  which,  as  we 
have  stated,  treats  the  cmislderatlon  as  a 
contractual  subject,  and  not  a  mere  recital. 

Recent  dedslons  In  this  state  construing 
the  attorney's  Hen  law,  with  one  accord,  hold 
that  the  client,  as  long  as  be  acts  In  good 
faith,  without  Intent  to  defraud  his  lawyers, 
has  the  right  to  compromise  and  settle  bis 
cause  of  action  with  or  without  the  consent 
of  his  lawyers,  and  the  amount  of  their  fees 
will  be  liquidated  by  such  settlement.  Laws 
1901,  p.  46  (Ann.  St.  1006,  |i  4937—1,  2); 
O'Ooonor  t.  Transit  Oo.,  198  Mo.,  loc.  clt 
641,  87  S.  W.  150,  115  Am.  St  Rep.  495;  Cur- 
tis T.  Railway,  118  Ma  App.,  loc.  dt  852,  94 
8.  W.  762;  Taylor  v.  Transit  C3o.,  198  Mo. 
715>  97  S.  W.  155 ;  Boyle  v.  Railway,  184  Mo. 
Ak>.  71,  114  S.  W.  658;  Boyd  v.  Mercantile 
Co.,  185  Mo.  App.  115,  115  S.  W.  1052;  Ab- 
bott et  al.  V.  Railway  (Ma  App.)  119  S.  W.  964; 
Walt  V.  Railroad,  204  Ma  503,  103  S.  W.  60 ; 
Yonge  y.  Transit  Co.,  109  Mo.  App.  235,  84 
S.  W.  184. 

The  contract  of  the  petitioners  with  plain- 
tiff, their  client,  entitled  them  to  50  per  cent. 
of  the  proceeds  of  her  settlement  with  de- 
fendant The  entire  proceeds  consisted  of 
the  sum  of  $400  paid  plaintiff,  and  the  law- 
yers were  entitled  to  receive  $200  from  their 
client  as  their  share  of  the  proceeds.  In  pay- 
ing all  the  settlement  money  over  to  plain- 
tiff, defendant  did  not  and  could  not  escape 
liability  on  account  of  the  lien.  The  learned 
trial  Judge  erred  In  fixing  the  amount  of  the 
Hen  at  $400,  and  the  Judgment  is  reversed 
and  the  cause  remanded,  with  directions  to 
enter  Judgment  for  the  petitioners  for  the 
foreclosure  of  their  lien  In  the  sum  of  $200. 
All  concur. 


OSTMANN  T.  BRUERB. 

(Kansas    City    Court    of   Appeals.     Missouri. 

Jan.  a,  1910.) 

DiSraiCT  AND  PROSECrmNO  Attobkets  (1 10*) 
— Opficiai,  Conduct— Civil  Liabilitt. 
Plaintiff,  havice  been  adjudged  guilty  of 
resisting  an  officer  in  the  service  of  an  ezecn- 
tion,  sued  the  prosecuting  attorney  for  damages, 
alleging  that  be  maliciously  overdid  his  part  In 
securing  her  conviction  in  that  he  browbeat  and 
assaulted  her  with  intemperate,  vnlgar.  and  un- 
necessarily severe  croas-examination.  Held,  that 
plalntifTs  remedy  for  such  alleged  misconduct 
was  by  objection  and  exception  m  the  criminal 
proaecntion,  and  that  she  could  not  maintain  a 
civil  action  for  damages. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Dec.  Dig.  {  10.*] 

Appeal  from  Circuit  Court  Boone  Coun- 
ty; A.  D.  Bumes,  Special  Judge. 

Action  bV  Katie  Ostmann  against  Theo- 
dore a.  Bruere.  Judgment  for  defendant 
and  plaintiff  appeals.    Affirmed. 

W.  H.  Clopton  and  W.  H.  Rothwell,  for 
appellant  O.  W.  Wilson,  T.  P.  McDearmon, 
and  Theo.  0.  Bruere,  for  respondent 


JOHNSON,  J.  The  petlUon  Is  In  two 
counts,  but  reference  need  be  made  to  but 
one  since  the  Issues  attempted  to  be  raised 
in  each  cover  the  whole  case.  The  action 
Is  for  compensatory  and  punitive  damages, 
and  Its  gravamen  Is  that  defendant  as  prose- 
cuting attorney  of  St  Charles  county,  ma- 
liciously misused  and  abused  his  office  to 
the  humiliation  and  pecuniary  Injury  of 
pt%intlff.  Defendant  demurred  on  the  ground 
that  the  petition  fails  to  state  a  cause  of  ac- 
tion. .  The  demurrer  was  sustained,  plain- 
tiff refused  to  plead  further,  and  the  cause 
Is  here  on  her  appeal.  The  petition  is  as  fol- 
lows: "For  her  second  amended  petition  di- 
ed by  leave  of  court  plaintiff  for  her  first 
cause  of  action  says  that  prior  to  the  5th 
day  of  December,  1904,  defendant  Theodore 
C.  Bruere,  had  been  elected  and  had  quali- 
fied as  prosecuting  attorney  for  the  county 
of  St  Charles,  state  of  MlssonrL  l^hat  for 
a  long  time  prior  to  the  said  date  plaintiff 
had  been  a  resident  of  said  county.  That 
defendant  as  prosecuting  attorney  of  said 
county  contriving  and  Intending  to  Injure 
and  oppress  plaintiff,  wickedly,  mischievous- 
ly, willfully,  and  maliciously  and  without 
Just  cause  did  abuse  and  misuse  the  pow- 
ers of  his  office,  conferred  upon  him  by  law, 
by  filing  on  the  10th  day  of  December,  1904, 
with  a  Justice  of  the  peace  in  the  city  of 
St  Charles,  an  Information  charging  plain- 
tiff with  willfully  and  unlawfully  obstruct- 
ing, resisting,  and  opposing  a  constable  In 
serving  an  execution  held  by  the  constable 
on  the  proi>erty  of  Henry  Ostmann.  Plain- 
tiff says  that  defendant  as  prosecuting  at- 
torney caused  plaintiff  to  be  arrested  under 
a  warrant  Issued  on  said  Information,  and 
defendant  was  required  to  give  bond  for  her 
appearance;  that  plaintiff  had  said  prose- 
cution removed  by  a  change  of  venue  to  the 
court  of  Justice  Perklnson,  where  on  the  23d 
day  of  January,  1906,  defendant  again  ap- 
peared to  prosecute  plaintiff  under  the  charg- 
es aforesaid,  and  In  furtherance  of  his  afore- 
said wicked,  mischievous,  willful,  and  ma- 
licious abuse  and  misuse  of  the  powers  con- 
ferred on  him  by  statutes  of  the  state  and 
by  tricks  and  artifice  and  undue  Influence, 
which  tricks  and  artifice  and  undue  Infiuence 
consisted  In  defendant  browbeating  the 
plaintiff  and  by  fierce.  Intemperate,  and  un- 
official cross-examination  of  the  plaintiff, 
and  In  asking  her  and  compelling  her  to 
answer  questions  which  answer  contained 
vnlgar  and  disgusting  language,  the  words 
of  which  are  unfit  to  be  stated  In  this  peti- 
tion, and  for  that  reason  are  not  inserted 
here;  and  by  Improperly  appealing  to  the 
Justice  to  find  plaintiff  guilty,  caused  and 
procnred  said  Justice  of  the  peace  to  find 
plaintiff  guilty  as  charged  In  said  Informa- 
tion and  to  Impose  a  fine  of  ten  (10) 'dollars 
on  plaintiff,  and  that  the  costs  of  said  prose- 
cution be  taxed  against  her.    Plaintiff  says 
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that  In  doe  time  she  perfected  her  appeal  to 
the  circnlt  court  of  the  county  of  St  Charles 
and  on  the  15th  and  16th  days  of  Septem- 
ber, lfl06,  plalntlflT  was  again  put  upon  her 
trial  before  a  Jury  In  said  circuit  court; 
that  defendant  again  appeared  to  prosecute 
her  and  in  pursuance  of  his  aforesaid  wick- 
ed, mlschleTotts,  willful,  and  malicious  abuse 
and  misuse  of  his  office,  and  by  repeating 
the  tricks  and  artifices  aforesaid,  and  by  »9- 
dae  influence  over  the  minds  of  the  jury, 
and  by  appealing  to  the  prejudices  of  the 
jury,  and  by  his  misconduct  In  his  argu- 
ment before  the  jury,  caused  and  procured 
a  verdict  of  guilty  and  the  assessment  of  a 
fine  against  plaintiff  of  $100  and  the  costs 
of  the  prosecution.  Plaintiflf  says  that  In 
due  time  she  filed  her  motion  for  a  new 
trial  and  In  arrest  of  judgment  in  said  case, 
which  motions  were  resisted  by  defendant 
and  they  were  overruled.  That  she  appeal- 
ed from  the  judgment  of  the  circuit  court  in 
said  case  to  the  St.  Louis  Court  of  Appeals 
and  gave  a  supersedeas  bond,  and  the  court 
entered  an  order  that  defendant  in  said  case 
(who  is  plaintiff  here)  was  allowed  until  'the 
1st  day  of  August,  1906,  to  file  her  bill  of 
exceptions.  PlalntlfT  says  that,  because  the 
court  stenographer  .was  unable  to  write  up 
the  report  of  the  evidence  in  said  case  with- 
in said  time,  defendant  Bruere  and  counsel 
for  plaintiff  In  this  case,  agreed  that  the 
time  for  filing  said  bill  of  exceptions  be  ex- 
tended ten  (10)  days;  that  on  the  31st  day 
of  July,  1906,  she  caused  to  be  delivered  to 
defendant,  Theodore  C.  Bruere,  her  bill  of 
exceptions,  and  said  Bruere  then  promised 
plaintifTs  attorney  that  he  would  examine 
said  bill  of  exceptions  and  forward  it  to  the 
judge  of  the  circuit  court  of  St.  Charles 
county  in  time  to  be  signed  by  the  judge 
and  filed  with  the  clerk  of  the  court.  That 
defendant  Bruere  In  furtherance  of  his  afore- 
said wicked,  mischievous,  willful,  and  ma- 
licious purpose,  by  an  abuse  and  misuse  of 
the  powers  of  his  ofllce  to  Injure  and  op- 
press plaintiff,  held  and  retained  said  bill 
of  exceptions  until  when  transmitted  to  the 
judge  of  said  circuit  court  at  his  place  of 
residence  said  bill  of  exceptions  did  not  reach 
said  judge  In  time  to  be  by  him  signed  and 
remitted  to  the  clerk  of  the  circuit  court 
of  St  Charles  to  be  filed  by  him  within  the 
time  limited  by  the  order  of  the  court  Plain- 
tiff says  she  was  advised  by  her  counsel 
and  had  good  reason  to  believe  that  she  had 
been  aggrieved  by  the  judgment  of  the  court 
and  that  said  judgment  would  be  reversed 
by  the  appellate  court;  but  plaintiff  says 
that  said  Court  of  Appeals  refused  to  consid- 
er said  case  on  Its  merits  because  the  bill  of 
exceptions  had  not  been  filed  in  time.  Plain- 
tiff says  that  the  cost  of  the  transcript  of 
the  evidence  In  said  case  was  $42,  which  she 
paid;  that  the  clerk's  fee  for  a  copy  thereof 
to  be  put  In  the  record  on  appeal  to  the 


Court  of  Appeals  was  $49.30  which  she  paid; 
and  that  that  amount  of  the  fine  and  costs 
amounted  to  $165.15,  which  she  paid.  Plain- 
tiff says  that  by  reason  of  the  premises  she 
has  been  greatly  humiliated  and  shamed; 
that  she  has  been  actually  damaged  by  rea- 
son of  said  prosecution  In  the  sum  of  $500 
for  which  she  prays  judgment  and  by  rea- 
son of  the  wicked,  mischievous,  willful,  and 
malicious  abuse  and  misuse  of  the  powers 
of  bis  office  by  defendant  plaintiff  bas  been 
damaged  In  the  sum  of  one  thousand  ($1,000) 
dollars  as  punitive  damages,  for  which  sum 
plaintiff  prays  judgment" 

This  petition  is  so  glaringly  bad  that  It 
Is  difficult  to  regard  it  seriously.  There  Is 
no  averment  that  plaintiff  was  Innocent  of 
the  offense  of  which  she  was  convicted.  The 
facts  alleged  show  not  only  the  existence  of 
probable  cause  for  the  prosecution,  but  that 
the  ^llt  of  plaintiff  has  been  judicially  es- 
tablished, and  there  is  no  charge  of  fraud  la 
the  procurement  of  the  judgment  as  that 
term  is  understood  in  legal  parlance.  There 
Is  an  absence  of  the  essential  elements  of  a 
cause  of  action  for  malicious  prosecution. 
Boogher  v.  Hough,  99  Mo.  183, 12  S.  W.  524; 
Ruth  V.  Transit  Co.,  98  Mo.  App.  1,  71  S.  W. 
1055;  Jordan  v.  Railroad,  105  Mo.  App.  446, 
79  S.  W.  1155 ;  Stubbs  v.  Mulholland,  168  Mo., 
loc.  dt  47,  67  S.  W.  650.  This  is  conceded  by 
plaintiff,  and  she  seeks  to  base  her  action  on 
the  ground  that  defendant  maliciously  over- 
did his  part  In  securing  her  conviction.  Strip- 
ped of  adjective  epithets,  the  charge  of  plain- 
tiff Is  that  In  the  trials  of  the  criminal  case 
defendant  browbeat  her  and  assaulted  her 
with  an  intemperate,  vulgar,  and  unneces- 
sarily severe  cross-examination.  If  that  is 
so,  plaintiff  had  her  remedy,  and  her  only 
remedy  In  that  case.  She  should  have  re- 
jected to  such  reprehensible  conduct  and  If 
the  court  would  not  sustain  her  objections 
and  hold  defendant  within  proper  bounds, 
she  should  have  excepted  and  brought  her 
exceptions  to  the  Court  of  Appeals.  Every- 
thing of  which  she  complains  was  a  matter 
of  exception  In  that  case  and  cannot  be 
made  the  subject  of  an  Independent  suit  It 
was  plaintiff's  own  fault  that  she  failed  to 
preserve  her  exceptions,  and  she  cannot  be 
suffered  to  escape  the  rightful  consequences 
of  her  own  neglect  by  what  in  effect  is  a 
palpable  attempt  to  reopen  a  case  finally  ad- 
judicated. The  petition  states  no  cause  of 
action. 

Affirmed.    All  concur. 


BRODERICE  Y.  HARTM&N. 

(Kansas   City    Ck>nrt    of   Appeals:      Missonri. 

Jan.  24^  1910.) 

1.  covpbohise    and    settlement    (i    2*) — 
What  Constitutes. 

Wtiere  defendant  sold  plaintiff  20  tons  of 
hay,  by  sample,  warranting  it  to  l)e  as  good  as 
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the  lample,  and  when  plaintiff  found  that  some 
of  it  was  of  poor  quality,  and  that  the  quan- 
tity was  short,  defendant  gave  him  some  more 
to  make  up  the  deficiency,  and  said  that,  if  he 
found  any  of  it  faulty,  he  would  make  it  right 
with  him,  this  did<  not  conatitute  a  •ettlement 
barring  plaintiff's  right  to  recover  for  the  value 
of  the  hay  that  was  worthless. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  H  1-^i  Dec.  Dig. 
I  2.*] 

2.  Saubb  (I  90*)— Remkdim  of  Butkb— Ac- 
tions FOB  Breach  or  Wabbantt  —  De- 
fenses. 

Nor  did  it  amount  to  a  new  agreement,  so 
that  plaintiff's  action  for  breach  of  warranty 
as  to  the  quality  of  the  hay  should  have  been 
based  on  it,  and  not  on  the  original  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  1253;  Dec.  Dig.  |  GO.*] 

8.  Compromise  and  Settlement  (|  2*)— Na- 
ture—Remedies  OF  Buteb— Settusient  of 

Cl>AIM. 

Where  plaintiff  pardiased  defendant's  rl^ht 
.  to  possession  to  a  certain  farm,  together  with 
the  crop  thereon,  and,  after  finding  that  some 
of  the  crop  had  been  removed,  defendant  agreed 
with  him  to  allow  him  a  certain  discount  for 
the  deficiency,  this  settlement  barred  the  plain- 
tiff's right  to  recover  for  the  value  of  the  crop 
taken  away. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settl.ement,  Cent  Dig.  iS  1-1;  Dec.  Dig. 
|2.»] 

Appeal  from  Clr.cnlt  Court,  Vernon  Coun- 
ty;  B.  Q.  Thurman,  Judge. 

Action  by  G.  W.  Broderick  against  Boyd 
Hartman.  From  a  Judgment  for  defendant, 
plainticr  appeals.    Reversed  and  remanded. 

J.  M.  Hull  and  M.  T.  January,  for  appel- 
lant Scott  &  Bowlcer  and  H.  M.  Poage,  for 
respondent 

BROADDTJS,  P.  J.  This  suit  was  begun 
In  a  Justice's  court  wbere  It  was  tried  and 
Judgment  had,  and  appealed  to  the  circuit 
court  In  the  circuit  court  plalntlfl  amended 
bis  petition. 

There  are  three  counts  In  the  amended 
petition.  In  the  first  it  Is  alleged  that  on  or 
about  the  17tta  day  of  October,  1907,  plain- 
tiff purchased  from  defendant  20  tons  of 
prairie  bay  located  in  a  bam  on  the  Reem's 
farm  at  the  price  of  |7.50  per  ton ;  that  he 
bought  it  by  sample  which  was  first-class 
bay,  and  that  defendant  represented  that  the 
said  20  tons  was  of  the  same  Icind  and  qual- 
ity; and  that,  relying  upon  the  representa- 
tions of  defendant,  he  then  and  there  paid 
bim  for  said  hay  the  sum  of  $150,  but  that 
be  afterwards  discovered  that  about  12  tons 
of  it  was  rotten  and  full  of  weeds.  He  asits 
Judgment  for  |90  on  account  of  said  wortb- 
tesB  hay.  In  his  second  count  plaintiff  al- 
leges tliat  on  said  17th  day  of  October  he 
purchased  the  possession  of  the  Reem's  farm 
from  defendant  paying  him  therefor  and  for 
crops  growing  thereon  the  sum  of  |1,000; 
that  at  that  time  defendant  falsely  repre- 
sented to  plaintiff  that  none  of  the  com  had 
been  gathered  and  taken  from  tiie  field,  but 


that  25  shocks  were  taken  and  removed  from 
the  field  to  plaintiff's  damage  In  the  sum  of 
$65.  The  third  count  alleges  that  after  be 
bad  bought  and  paid  defendant  for  said 
possession  defendant  appropriated  and  car- 
ried away  25  shocks  of  fodder  of  the  value 
of  $6  for  which  he  asks  Judgment  He  asks 
for  a  Judgment  In  the  gross  sum  of  $160. 
At  the  close  of  the  trial  the  court  Indicated 
that  It  would  sustain  defendant's  motion  for 
a  direction  to  the  Jury  to  find  for  defendant 
on  each  count  in  bis  petition,  whereupon 
plaintiff  took  a  nonsuit  After  the  necessary 
preliminaries,  the  plaintiff  took  an  appeal. 

The  evidence  showed  that  plaintiff  became 
the  owner  of  the  Reem's  farm  on  which 
the  defendant  was  tbe  tenant  In  possession. 
On  the  7th  day  of  October,  1907,  the  plain- 
tiff bought  from  defendant  20  tons  of  prairie 
hay  at  $7.60  a  ton,  and  paid  him  therefor 
$150,  its  total  value.  At  about  the  same 
time  he  bought  defendant's  right  to  possession 
of  the  farm,  and  the  crop  of  com  thereon 
and  a  few  bead  of  stock  at  the  price  of 
$1,000,  paying  him  at  tbe  time  $100  In  cash. 
Later  plaintiff  discovered  that  some  of  the 
com  had  been  gathered  since  his  purchase,  and 
that'some  of  the  bay  was  rotten  and  full  of 
weeds,  and  that  there  was  about  three  tons 
less  than  the  amount  be  had  paid  for.  On 
the  80th  of  November,  according  to  plaintiff's 
statements,  the  parties  met  at  the  farm  at 
which  time  it  was  In  plaintiff's  possession. 
The  defendant  then  and  there  agreed  to  and 
did  let  plaintiff  have  three  tons  of  Timothy 
bay  to  make  up  said  deficiency,  and  snid  to 
plaintiff  that.  If  he  should  find  in  feeding  the 
hay  that  any  of  It  was  damaged,  "to  take  it 
out,  and  be  would  do  what  was  right  about 
it"  On  the  same  day  the  parties  had  a  set- 
tlement In  reference  to  the  corn  that  plaintiff 
claimed  bad  been  taken  since  he  purchased 
it  Defendant  in  the  settlement  allowed 
plaintiff  $20  for  deficiency.  We  believe  that 
plaintiff  was  not  entitled  to  recover  on  the 
second  and  third  counts  of  his  petition.  The 
evidence  shows  as  to  matters  included  in  said 
counts  that  they  were  adjusted  on  tbe  30th 
of  November,  as  stated. 

But  we  believe  plaintiff's  evidence  was 
sufficient  to  entitle  him  to  go  to  the  Jury  on 
his  first  count  There  was  no  adjustment 
as  to  defective  bay,  and  it  was  the  under- 
standing of  the  parties  that  that  matter  was 
to  be  left  open  for  future  settlement.  It  was 
left  to  plaintiff  to  ascertain  in  the  future 
bow  much  of  the  bay  was  damaged,  and 
defendant  was  to  do  what  was  right  about 
It  This  was  not  an  adjustment  nor  a  new 
contract  In  fact,  it  was  no  contract  at  all. 
It  was  merely  an  understanding  between  tbe 
parties,  at  most,  that  defendant,  would  ac- 
count for  defective  hay  be  delivered  to  plain- 
tiff imder  his  original  contract,  which  he 
would  be  obliged  to  do  in  any  event.  Re- 
spondent's contention  Is  that,  as  plaintiff  sued 
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on  the  original  contract,  he  could  not  recover 
on  another  and  different  cause  of  action 
(Wonderly  v.  Christian,  91  Mo.  App.  158),  and 
that,  "where  there  has  been  a  settlement  be- 
tween the  parties,  the  cause  of  action  must 
be  based  upon  the  settlement,  and  not  upon 
the  original  cause  of  action  embraced  In  the 
settlement"  Worden  v.  Houston,  92  Mo. 
App.  371 ;  McCormlck  v.  Transit  Co.,  154  Mo. 
191,  55  S.  W.  253;  Wonderly  v.  Christian, 
supra. 

But,  as  before  stated,  the  action  1b  properly 
based  upon  the  original  contract  of  sale.  Re- 
versed and  remanded.    All  concur. 


TEIDPini  V.  TATIiOB. 

(Kansas    City    Court    of    Appeals.     MissoarL 

Jan.  24,  1910i    Rehearing  Denied 

Feb.  7.  1910.) 

1.  Adjoiitiro  LANOowmss  (|  7*)  — Neou- 

OENCK  AjfFECTXMQ  AoJOININa  IiAITD— ACT  Or 

God. 

An  act  of  God  will  protect  one  from  liability 
for  injury  to  adjoining  property  by  the  falling 
of  a  wall  of  a  burnt  building,  but  he  must  prove 
facts  bringing  the  cause  of  the  injury  within 
that   term.  . 

[Ed.  Note.— For  other  cases,  see  Adjomlng 
Landowners,  Cent  Dig.  |  36 ;   Dec.  Dig.  §  7.*] 

2.  ADJOINina    liANOOWITEBS    (f    7*)  — Neou- 

OENCE  ArFECiiNQ  Adjoinino  Land. 

The  owner  of  a  wall  of  a  burnt  building 
must  use  every  means  to  ascertain  and  secure 
its  safety  that  an  ordinarily  prudent  man  would 
use  in  a  like  situation,  and  the  mere  fact  that 
he  is  advised  and  believes  that  it  is  safe  will 
not  relieve  him  from  liability  for  injury  to  ad- 
joining property. 

[Ed.  Note.— For  other  cases  see  Adjoining 
Landowners,  Cent  Dig.  |  50 ;    Dec.  IMg.  {  7.*] 

8.  Adjoinino  Lardownebs  ({  7*)  — Nbgu- 
OENCE  ArrECTiNo  ADJOINina  Land. 

In  case  of  Injury  to  adjoining  property  by 
the  falling  of  a  wall  of  a  burnt  building,  it  will 
be  presumed  that  it  was  unsafe,  and  the  bur- 
den is  on  the  owner  to  exculpate  himself. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  t  56;    Dec.  Dig.  f  7.*] 

4.  Evidence  (|  472*)— Opinion  Evidence— 

Mattebb  in  issue— Neolioenoe. 

It  is  improper  to  ask  a  witness  whether 
certain  acts  constituted  negligence. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  472.»J 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  W.  O.  Thomas,  Judge. 

Action  t(y  John  W.  Teepen  against  L.  O. 
Taylor.  From  a  judgment  for  plaintiff,  de- 
fendant  appeals.     At&rmei. 

E.  "Wright  Taylor  and  Joseph  8.  Rust,  for 
appellant  Geo.  R.  Allen,  J.  W.  Dana,  and 
Noyes  dc  Heath,  for  respondent 

ELLISON,  J.  This  Is  an  action  for  dam- 
ages alleged  to  have' been  caused  to  plain- 
tiff's residence  and  furniture  therein  by.  a 
falling  wall,  which  had  been  standing  on 
defendant's  property.  The  plaintiff  prevail- 
ed lu  the  trial  court. 


It  appears  that  the  property  of  plaintiff 
and  defendant  adjoined.  On  plaintUTs  was 
his  residence,  and  on  defendant's  a  bridL  liv- 
ery stable.  In  January,  1908,  a  flre  de- 
stroyed the  livery  stable,  but  there  remain- 
ed standing  a  long  and  high  brick  wall  next 
to  plaintiff's  property.  The  wall  was  left 
standing  and  unsupported,  except  at  the 
ends  where  portions  of  end  walls  remained. 
Defendant  Intended  to  rebuild  the  staUe. 
In  about  four  weeks  the  wall  toppled  over 
onto  plaintiff's  property,  and  damaged  it 
greatly.  The  defense  Is  that  the  wall  was 
blown  down  by  a  windstorm  of  such  unprec- 
edented severity  as  to  properly  be  designat- 
ed the  act  of  God,  as  that  term  is  known 
to  the  law,  and  that  defendant  believed  it 
to  be  safe.  While  the  act  of  God  would  pro- 
tect defendant,  yet  such  facts  should  be 
shown  as  to  bring  the  cause  of  the  injury 
within  thftt  term,  and  we  do  not  think  it 
was  done  in  this  case.  The  wind  blew  down 
the  wall,  but  the  evidence  shows  that,  while 
it  was  of  some  severity,  yet  It  was  not  such 
as  should  not  have  been  Expected  to  occur, 
and  which  frequently  did  occur.  It  Is  clear 
that  the  class  of  storm  shown  In  evidence 
was  not  of  such  extraordinary  character  as 
to  permit  it  to  be  designated  as  the  act  of 
God,  and  we  will  therefore  leave  out  of  fur- 
ther consideration  that  part  of  the  conten- 
tion between  the  parties. 

The  record  discloses  that  defendant  con- 
sidered that,  if  be  was  advised  and  believed 
the  wall  was  secure  and  safe  enough  to  be 
left  Btandjlng,  then  he  should  not  be  held 
liable  for  consequences  resulting  from  bis 
mistake.  This  was  an  erroneous  theory. 
We  said  of  a  like  contention  In  Orr  v.  Brad- 
ley, 126  Mo.  App.  146,  103  S.  W.  1149,  that 
it  was  not  what  the  owner  of  the  wall  be- 
lieved from  advice  of  an  architect;  that 
"that  was  not  a  proper  way  to  dispose  of 
the  question  whether  defendant  was  negli- 
gent. The  question  was  one  for  the  Jury, 
who  were  to  Judge  of  his  conduct  as  meas- 
ured by  that  of  an  ordinarily  prudent  man 
In  the  same  clrcamstances."  That  statement 
of  the  law  is  supported  by  Corii  y.  Blossom, 
162  Mass.  330,  38  N.  E.  495,  26  L.  R.  A.  256, 
44  Am.  St  Rep.  362,  Beldler  v.  King,  209 
III.  802,  70  N.  E.  763,  101  Am.  St  Rep.  246, 
and  Steppe  ▼.  Alter,  48  La.  Ann.  363,  19 
South.  147,  55  Am.  St  Rep.  281.  An  ovmer 
of  property,  of  course,  has  a  right  to  erect 
a  building  upon  It,  but  he  must  so  nse  his 
own  as  not  to  Injure  hie  neighbor.  He  is 
not  an  insurer  of  his  neighbor,  and  there- 
fore is  not  liable  for  hidden  defects  in  his 
structure  that  examination,  care,  and  pm- 
dence  would  not  disclose.  So  if,  as  in  this 
case,  he  leaves  standing  a  wall  remaining 
from  his  burnt  building,  intending  to  use 
It  as  part  of  a  new  structure,  though  it 
may  have  been  a  part  of  a  thoroughly  se- 
cure building,  yet  he  must  see  to  it  that  in 
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Ita  len  sapported  condition  and  its  jtroba- 
ble  Injniy,  more  or  less,  £rom  the  fire,  it  Is 
safe.  He  must  nse  every  endeavor  to  see 
tbat  it  is  safe,  or  that  It  is  made  safe,  that 
a  prudent  and  carefal  man  would  use  In 
a  like  situation,  having  In  view  all  the  time 
the  dangerous  character  of  such  a  structure 
nnless  It  Is  made  secure.  It  is  therefore  ap- 
parent that  the  belief  or  good  faith  of  the 
owner,  or  his  reliance  upon  what  others  told 
him,  Is  not  the  sole  criterion  by  which  the 
question  shall  be  decided.  The  standard 
is:  What  would  a  careful  and  prudent  man, 
In  such  situation,  in  charge  of  such  a  dan- 
gerous agency,  have  done?  Cork  v.  Blos- 
som, supra;  Beldler  v.  King,  supra;  St^pe 
T.  Alter,  supra. 

"What  we  have  written  covers  all  proper 
question  made  of  the  Instructions.  Those 
otTered  by  defendant,  and  modified  by  the 
court  over  his  protest,  were  properly  altered. 
The  effect  of  those  given  for  the  plaintiff 
was  that  In  the  wall  falling  upon  plaintiff's 
'property  it  would  be  presumed  tbat  It  was 
unsafe,  and  that  the  burden  was  upon  de- 
fendant to  exculpate  himself;  one  of  the 
Instructions  so  stated  in  terms.  This  we 
think  was  proper,  and  Is  supported  by  Tur- 
ner v.  Haar,  114  Mo.  338,  21  8.  W.  737, 
Scharff  v.  Construction  Co.,  115  Mo.  App. 
ISfli  92  S.  W.  126,  and  the  authorities  above 
cited.  It  is  not  Inapt  to  say  that  defendant 
destroyed  plaintiff's  property  through  an 
agency  maintained  by  him;  and,  if  there 
exists  any  reason  absolving  him  from  the 
duty  of  compensation,  he  should  bring  It 
forward  and  make  it  known. 

We  have  stated  above  that  we  did  not 
consider  the  proof  was  sufficient  to  make  a 
question  whether  there  was  an  act  of  God. 
But  the  court,  in  liberality  towards  defend- 
ant, submitted  the  matter  in  proper  form 
to  the  Jury,  and  we  would  accept  the  ver- 
dict even  though  the  evidence  In  defendant's 
behalf  had  been  of  greater  strength. 

It  Is  urgently  insisted  that  errors  were 
made  to  defendant's  prejudice  In  the  rul- 
ings on  evidence,  and  defendant  has  fur- 
nished us  samples  of  the  character  of  evi- 
dence offered.  It  consists  greatly  In  effort 
to  substitute  the  Judgment  of  the  defend- 
ant and  of  the  witnesses  for  that  of  the 
jury.  This  is  true  both  as  to  the  questions 
concerning  the  nature  of  the  wind  .and  the 
character  of  the  wall.  The  record  discloses 
a  continuous  effort  by  counsel,  resisted  by 
the  court,  to  have  (in  effect)  the  defendant 
and  his  witnesses,  instead  of  the  jury,  de- 
cide the  question  whether  he  was  culpable. 
We  think  the  rulings  were  based  upon  abun- 
dant authority.  2  Jones  on  Evidence,  p. 
830,  lays  down  the  following  rule:  "What- 
ever liberality  may  be  allowed  in  calling 
for  the  opinions  of  experts  or  other  witness- 
es, they  must  not  usurp  the  province  of  the 
court  and  jury  by  drawing  those  concln- 


sions  of  law  or  fact  apon  which  the  deci- 
sion of  the  case  depends.  Hence  it  would 
be  Improper  to  inquire  whether,  in  view  of 
the  testimony  given,  a  party  had  acted  neg- 
ligently or  prudently,  or  with  ordinary  care, 
or  whether  certain  acts  constituted  negli- 
gence." And  this  is  supported  by  a  long 
line  of  decisions  in  the  Supreme  and  appel- 
late courts  of  this  state,  many  of  which  will 
be  found  in  plaintiff's  brief. 

There  were  a  namber  of  other  etiggestlons 
made  why  the  judgment  should  not  stand. 
Including  an  objection  to  the  measure  of 
damages;  but  an  examination  of  each  of 
them  leaves  us  without  any  reason  to  sup- 
pose the  jury  did  not  fully  understand  the 
case  under  proper  direction  from  the  court, 
and  hence  we  affirm  the  Judgment  All 
concur. 


WATKINS  V.  THOMAS. 

(Kansas   Oty    Court    of    Appeals.      Missouri. 

Jan.  24,  1010.) 

1.  Bbokebs  ({  54*)— COUUISSIONS. 

To  entitle  a  broker  to  recover  for  commis- 
sions  it  is  not  necessary  that  there  be  a  written 
contract  l)etween  tlie  vendor  and  the  vendee,  it 
sniiicing  if  the  broker  secure  a  purchaser  willing 
and  financially  able  to  buy  on  the  proposed 
terms. 

[Bd.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  {§  75-81 ;  Dec.  Dig.  S  54.»] 

2.  Evidence  (|  20*)^JtrDiciAi,  Notice. 

The  court  takes  judicial  notice  of  the  cus- 
tom that  authority  to  a  broker  to  sell  land 
carries  with  it  the  obligation  to  furnish  an  ab- 
stract of  title. 

[Bid.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  24 ;    Dec.  Dig.  {  20.»] 

3.  Brokers  ({  57*)— Authobitt  to  Bell  Land 
—Waiver  of  Conditions. 

Though  the  taking  of  notes  payable  <»  or 
before  maturity  was  a  technical  variation  from 
authority  to  sell  on  time  at  a  specified  rate  of 
interest,  the  vendor  waived  his  ri^ht  when  on 
seeking  time  for  delivery  of  possession  be  wrote 
to  his  broker  that  everything  else  would  be  all 
right 

[EU.  Note. — For  other  cases,  see  Brokers,  Cent 
Dig.  I  60;    Dec.  Dig.  |  57.*] 

Appeal  from  Circuit  Court,  Momitean  Coun- 
ty ;  William  H.  Martin,  Judge. 

Action  by  O.  O.  Watkins  against  W.  C 
Thomas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Moore  Se  Williams,  for  appellant  B.  M. 
Embry,  for  respondent 

BR0ADDU8,  P.  J.  This  action  is  to  re- 
cover a  commission  alleged  to  be  due  from 
defendant  to  plaintiff  for  the  sale  of  defend- 
ant's lands. 

The  defendant  was  the  owner  of  a  large 
tract  of  land  In  Texas,  situated  In  Sherman 
county.  The  plaintiff  Is  a  resident  of  the 
state  of  Iowa,  and  defendant  resides  in  Cali- 
fornia, Mo.  In  February,  1907,  plaintiff  went 
to  Dalhart,  Tex.,  and  became  the  local  man- 
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ttger  of  what  was  known  as  the  Tnttle  Ijand 
Oompany.  The  defendant  having  seen  some 
of  the  drcnlars  of  the  Tattle  Land  Oompany, 
and  being  desirous  of  selling  his  Texas  land, 
on  May  27,  1007,  wrote  plaintiff  a  letter  In 
which  he  requested  to  know  If  plaintiff  would 
list  his  land  on  the  condition  that  If  plain- 
tiff sold  It  before  he  did  the  plaintiff  would 
receive  the  commission;  and  asking  him 
what  his  commissions  were.  On  May  27, 
1907,  plaintiff  in  answer  'Wrote  defendant 
that:  "We  would  be  glad  to  handle  your 
land,"  and  asking  price,  description,  and 
stating  that  "it  would  be  better  that  de- 
fendant put  a  net  price  on  his  land,  as  we 
have  to  pay  our  agents  In  the  north  $1.00  to 
$1.50  per  acre  and  we  want  about  five  per 
cent  commission." 

On  May  29,  1007,  the  defendant  wrote  to 
plaintiff  as  follows:  "In  reply  to  your  letter 
of  May  27'th,  my  land  In  Sherman  county, 
Texas,  consists  of  the  following  (here  follows 
description)  a  total  of  7,533  acres.  If  you 
think  I  can  sell  this  land  outright  at  six  dol- 
lars per  acre  $15,198  cash,  balance  In  one, 
two,  three,  and  four  years,  six  per  cent,  I 
will  come  to  Dalhart  and  talk  with  you.  I 
am  offering  this  land  at  a  low  price  consider- 
ing the  land  and  Improvements.  Please  write 
me  at  once."  On  May  31st  plaintiff  wired 
defendant  as  follows:  "Can  close  your  land 
at  $6.00  per  acre,  patent  bases,  less  five  per 
cent  commission,  subject  to  ten  days  to  ap- 
prove land  one  thousand  dollars  forfeit, 
$4,000,  on  approval  of  abstract,  $5,000,  In 
six  months,  balance  In  one,  two,  three  and 
four  years,  interest  six  per  cent  Wire  an- 
swer." On  the  same  day  he  wrote  defend- 
ant repeating  his  telegram,  adding  if  the 
proposition  was  not  accepted  to  give  him  30 
days  on  the  land  on  terms  given  in  his  letter 
of  the  29th  Instant  On  June  Ist  defendant 
wrote  to  plaintiff  declining  the  offer,  and 
stating  that  he  expected  to  be  In  Dalhart 
next  week.  On  June  8d,  plaintiff  wired  de- 
fendant as  follows:  "Have  sold  your  land 
and  signed  contract  on  terms  stated  In  letter 
of  May  29th — One  thousand  dollars  deposited 
here  In  First  National  Bank.  Send  abstract 
to  be  extended."  On  the  same  day  he  wrote 
defendant  Inclosing  a  copy  of  the  contract  of 
sale  and  stating  that:  "This  is  according  to 
the  terms  stated  In  your  letter  of  the  29th, 
with  25  cents  per  acre  added  as  my  commis- 
sion. I  have  deposited  the  original  contract 
with  the  First  National  Bank,  Dalhart  Tex- 
as, and  the  $1,000,  is  held  In  escrow  by  the 
bank,  until  you  can  get  abstract  extended, 
the  title  approved  and  the  papers  turned 
over.  You  can  mal:e  out  a  deed  to  George  T. 
Parr,  and  send  It  to  the  bank  here  with  in- 
structions. My  commission  of  25  cents  per 
acre  will  be  $1,883.25.  This  you  can  author- 
ize the  bank  to  pay  to  me."  The  contract 
complies  with  the  terms  contained  in  defend- 
ant's said  letter  of  May  29th,  except  it  pro- 
vides that  the  deferred  notes  for  the  unpaid 
purcbaw  money  are  made  payable  on  or  be- 


fore maturity,  while  tbe  terms  stated  in  the 
letter  strictly  construed  lnq>l7  that  they  are 
to  be  payable  at  matarity. 

The  defendant  testified  tlMt  he  did  not 
keep  a  copy  of  his  letter  of  May  20th,  and 
that  lie  did  not  get  the  letter  and  contract 
mailed  to  him  at  California  by  plaintiff.  He 
arrived  in  Texas  on  the  5th  of  June,  and  he 
admits  that  the  letter  could  have  gotten  to 
his  home  before  he  left  for  Texas.  The  tes- 
timony was  conflicting  as  to  whether  the  con- 
tract of  sale  was  executed  on  the  1st  or  3d 
day  of  June.  But  that  matter  is  of  no  Im- 
portance as  of  either  date,  as  plaintiff's  tele- 
gram and  letter  were  of  the  latter  date. 
Defendant  testified  that  on  his  arrival  In  Tex- 
as he  was  unable  to  obtain  an  examination 
of  his  letter  of  May  29th  In  order  to  ascer^ 
tain  what  the  terms  of  his  proposal  were^ 
and  that  he  did  not  succeed  In  getting  to  see 
the  contract  It  Is  admitted  that  plaintiff's 
memory  was  uncertain,  and  the  Inference  is 
unavoidable  that  he  did  see  the  contract  soon 
after  his  arrival  in  Texas  on  the  5th  of  June.  « 
He  had  been  informed  by  plaintiff's  telegram 
of  June  3d  that  it  was  in  the  bank  at  Dal- 
hart And  on  June  6th  he  telephoned  to  . 
plaintiff  as  follows:  "Can't  well  turn  land 
over  till  Jan.  1st,  1908,  on  account  of  cattle 
and  partner.  Every  thing  else  all  right" 
On  the  same  day  he  wrote  plaintiff  as  fol- 
lows: "My  partner  in  cattle  met  me  here 
yesterday  and  I  find  that  I  can't  well  give 
possession  of  the  land  before  Jan.  1st  1008, 
but  will  make  the  effort  and  will  try  to  do 
so  sooner.  Answer.  I  hope  this  will  not  In- 
terfere with  the  deal  and  will  proceed  witU 
the  papers  as  soon  as  I  hear  from  you."  6a 
June  8th,  plaintiff  wired  defendant:  "Make 
out  papers  to  give  possession  Jan.  Will  ar- 
range later."  On  the  same  day  defendant 
wrote  plaintiff  with  a  view  of  leasing  tho 
land  from  the  purchaser  for  the  next  year 
for  grazing  sheep.  Other  correspondence  oc- 
curred between  the  parties  which  had  no 
particular  bearing  on  the  questions  at  Issue. 
Mr.  Lesle,  plaintiff's  attorney,  prepared  a 
deed  conveying  the  land  to  the  purchaser,  lu 
which  It  was  stipulated  that  possession  was 
not  to  be  given  until  January  1,  1908;  the 
notes  for  the  deferred  payments  should  be 
made  payable  at  maturity ;  that  the  purchas- 
er assume  an  Incumbrance  of  a  mortgage  to 
the  state  of  Texas  of  over  $4,000;  and  also 
pay  the  taxes  for  the  current  year.  The  pro- 
posed purchaser  refused  to  accept  the  deed 
as  tendered  and  the  sale  was  not  consummat- 
ed. It  Is  admitted  that  Parr  was  willing  and 
financially  able  to  carry  out  the  terms  of  the 
contract  The  Jury  returned  a  verdict  for 
plaintitC,  and  defendant  appealed  from  the 
judgment 

It  is  contended  by  defendant  that  the  writ- 
ten contract  did  not  bind  defendant  unless  he 
ratified  it  in  writing.  That  It  was  not  en- 
forceable under  the  statute  of  frauds  Is  also 
contended.  The  position  might  be  right  if 
this  was  a  proceeding  to  compel  defendant  to 
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convey  the  land  nnder  the  proTlBlons  of  the 
statute,  hut  It  is  not  ai^llcable  to  this  case. 
It  was  not  necessary  that  there  should  have 
been  any  writing  whatever.  All  that  was  re- 
quired was  that  plaintiff  had  secured  a  pur- 
chaser who  was  willing  and  able  financially 
to  buy  on  the  proposed  terms.  McCormlck  t. 
Henderson,  100  Mo.  App.  647,  75  S.  W.  171, 
and  cases  there  cited.  This  view  of  the  law 
was  embodied  in  the  instructions  of  the 
court  to  the  jury,  and  the  finding  was  conclu- 
slve  of  that  question.  The  letters,  telegrams, 
and  telephone  messages  in  evidence  we  think 
Justified  the  verdict 

The  defendant  aslted  the  court  to  instruct 
the  jury  as  follows,  which  the  court  refused: 
"The  jury  are  instructed  that  the  letter  from 
defendant  Thomas  to  plaintitt,  date  May  29, 
1907,  did  not  authorize  the  plaintiff  to  stlp- 
nlate  for  him,  that  he,  defendant,  would  fur- 
nish an  abstract  of  the  title  to  said  land  for 
the  benefit  of  George  T.  Parr,  the  alleged 
purchaser,  nor  agree  to  take  four  vendor's 
lien  notes  for  $7,500,  each  due  on  or  before 
1,  2,  3,  and  4  years  from  date  at  six  per  cent, 
the  legal  effect  of  which  would  be  to  make 
said  notes  payable  at  the  option  of  the  mak- 
er Parr,  and  if  you  find  from  the  evidence 
that  the  alleged  contract  made  by  the  plain- 
tiff contained  such  stipnlatlona,  then  the 
same  was  void,  and  your  finding  will  be  for 
defendant"  There  is  nothing  in  the  letter 
requiring  defendant  to  furnish  an  abstract 
of  title  to  the  land,  and  if  the  instruction  had 
l>een  given  it  would  have  amounted  to  a  di- 
rection to  the  Jury  to  find  a  verdict  for  the 
defendant  Is  it  possible  tliat  the  authority 
to  sell  contemplated  that  the  agent  would 
And  any  one  who  would  be  willing  to  buy 
without  first  learning  that  defendant  had  ti- 
tle, and  how  could  one  know  that  he  had  such 
title  unless  he  had  an  abstract  to  so  show? 
The  court  takes  judicial  notice  of  the  cus- 
tom in  such  cases  that  the  authority  to  sell 
carries  with  it  tlie  obligation  to  furnish  such 
al>stract  Besides  defendant  recognized  that 
It  was  his  duty  to  furnish  It  by  so  doing. 
The  authority  to  take  notes  for  deferred  pay- 
ments payable  at  or  before  maturity  was 
strictly  speaking  a  technical  variation  from 
the  terms  of  the  authority  to  sell  on,  "one, 
two,  three  and  four  years,"  at  six  per  cent 
But  It  was  in  accordance  with  the  usual  cus- 
tom. However  that  may  be,  defendant  waiv- 
ed the  obligation  when  he  was  asking  to  de- 
lay the  date  for  his  surrendering  the  posses- 
sion of  land  in  his  message  to  plaintiff  the 
6tb  of  June  that  '^Everything  else  was  all 
right"  The  court  placed  fairly  before  the 
jury  defendant's  side  of  the  case  In  the  in- 
structions given.  Other  instructions  offered 
and  refused  were  properly  refused. 

The  Insistence  of  defendant  that  the  pur- 
diaser  sbonld  assume  the  liens  on  the  land 
for  the  taxes  for  the  year,  and  that  to  the 
state  for  over  $4,000,  and  that  he  should  re- 


tain possession  ontil  the  1st  of  January,  1906, 
were  outside  of  the  terms  upon  which  he  had 
authorized  plaintiff  to  make  the  sale.  And 
as  we  have  seen  he  waived  the  right  of  op- 
tion in  the  purchaser  to  pay  the  notes  on  or 
before  maturity.  Such  insistence  seems  to 
OS  preposterous  and  Is  suggestive  of  bad  faith 
on  his  part ;  and  that  it  was  Inspired  for  the 
purpose  of  avoiding  a  sale  of  his  lands  and 
not  because  plaintiff  had  violated  his  author- 
ity. If  there  were  any  errors  committed  by 
the  court,  and  we  do  not  believe  there  was, 
the  judgment  is  so  manifestly  for  the  right 
party  that  It  ought  to  be  affirmed. 
It  is  so  ordered.    All  concur. 


ADAMS  V.   BROWN. 

(Springfield  Court  of  Appeals.    MisBonri.    Tan, 

'8,  laiO.     Rehearing  Denied  Feb.  7,  1910.) 

1.  AKHCALS   a  79*)— INJUBT  TO   Otheb  Awi- 

MAi*— Dogs— LiABiLixy. 

By  statute  the  owner  or  keeper  of  a  dog 
is  made  liable  for  all  damages  from  its  killing 
or  maiming  other  domestic  animals. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  i  277 ;  Dec.  Dig.  S  79.*] 

2.  Akiuals  (§  83*)— Ihjtibt  to  Otheb  Ani- 
mals—Doos— Liability. 

Under  the  statute  making;  the  owner  or 
keeper  of  a  dog  liable  for  all  damages  from  its 
killing  or  maiming  other  domestic  animals,  de- 
fendant is  liable  for  such  acts  of  a  dog  if  it 
was  kept  at  his  home  by  him,  or  by  his  sons 
living  with  him  as  part  of  his  family,  with  his 
knowledge  and  consent. 

[Ed.  Note.— For  other  cases,  see  ■  Animals, 
Gent  Dig.  {8  29^-296;   Dea  Dig.  fi  83.*] 

Error  to  Clrcnlt  Court,  Phelps  County; 
L.  B.  Woodside,  Judge. 

Action  by  Frank  Adams  against  Leander 
Brown.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Jones  Bros,  and  G.  H.  Shubert,  for  plaintiff 
in  error.  Watson  &  Holmes  and  Lorts  & 
Breuer,  for  defendant  in  error. 

COX,  J.  Adams  sued  Brown  before  a 
justice  of  the  peace  in  Phelps  county  for 
damages  on  account  of  a  dog,  of  which  it  is 
charged  Brown  was  the  keeper,  having 
vrrongfully  chased,  bit  maimed,  and  killed 
the  sheep  of  the  plaintiff.  Change  of  venue 
was  taken  to  another  justice,  trial  had,  and 
verdict  for  plaintiff  for  $5.  Defendant  ap- 
pealed to  the  circuit  court,  where  another 
trial  was  had,  and  a  verdict  for  plaintiff  for 
$3.  After  the  filing  and  overruling  of  proper 
motions  and  the  filing  of  bill  of  exceptions, 
the  defendant.  Brown,  brings  the  case  here 
by  writ  of  error. 

The  errors  assigned  are  that  the  evidence 
will  not  support  the  verdict,  and  the  court 
erred  in  its  instructions  to  the  jury.  Coun- 
sel for  plaintiff  in  error  have,  with  very 
commendable  industry,  searched  the  books, 
for  precedents  to  sustain  their  position,  and 
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have  cited  as  to  caaea  from  Maaaachnaetts, 
New  Hampshire,  Maine,  Michigan,  Iowa, 
Kentucky,  New  York,  and  Gonnectlcnt,  all 
of  which  are  authorltlea  of  very  high  stand- 
ing, and  entitled  to  great  respect;  bat,  in 
determining  the  issues  before  na,  the  things 
that  must  control  are  the  statute  ander 
which  this  action  la  brought,  the  evidence 
offered  at  the  trial,  and  the  Instructions  giv- 
en  to  the  jury  by  the  court  The  statute 
makes  the  owner  or  keeper  of  a  dog  liable 
for  aU  damages  that  may  result  from  said 
dog  killing  or  maiming  sheep  or  other  do- 
mestic animals.  We  have  carefully  read  all 
the  evidence  preserved  in  this  record,  and 
have  concluded  that  it  waa  sufficient  to  send 
the  ease  to  the  Jury  either  upon  the  theory 
that  the  defendant  was  the  owner  or  the 
keeper  of  the  dog.  The  Instructions  on  the 
part  of  the  plaintiff  told  the  Jury  that,  if 
they  believed  that  a  dog  owned  by  defend- 
ant. Brown,  killed  sheep  belonging  to  plain- 
tiff, Adams,  they  should  find  for  the  plain- 
tiff. They  also  told  the  jury  that,  if  a  dog 
killed  sheep  belonging  to  plaintiff,  and  that 
said  dog  was  kept  at  defendant's  home  by 
himself,  or  by  bis  sons  who  lived  with  him 
as  a  part  of  bis  family,  with  his  knowledge 
and  consent,  then  he  would  be  liable  for  the 
acts  of  said  dog  in  killing  the  sheep.  On  the 
part  of  defendant  the  jury  were  instructed 
that  if  the  dog  simply  came  on  defendant's 
premises  voluntarily,  and  was  not  kept  there, 
at  the  time  alleged,  by  the  consent  of  de- 
fendant, he  would  not  be  liable  for  the  dog's 
acts.  These  instructions,  we  think,  fairly 
declared  the  law;  and,  after  a  careful  ex- 
amination of  the  evidence,  we  have  reached 
the  conclusion  that  it  was  sufficient  to  war- 
rant the  jury  in  finding  that  plalntlfTs  sheep 
were  killed  by  a  dog  that  either  belonged  to 
Brown,  or  of  which  Brown  was  the  keeper. 
"With  this  view  of  the  ease,  there  is  noth- 
ing left  for  us  to  do  but  to  affirm  the  judg- 
ment, and  It  U  so  ordered.    All  concur. 


PAYNE  V.  KINO. 

(Kansas    City    Court    of    Appeals.      Missouri. 

Jan.  24,  1910.) 

1.  Chattel   Mobtoages  (i  45*)— Vauditt— 
Mistake  in  Makeb's  Name. 

Where  a  chattel  mortgage  was  properly 
silked,  that  the  name  of  the  grantor,  "Rudert," 
appeared  in  the  body  of  the  instrument  as  "Ru- 
dolf," did  not  Invalidate  the  mortgage ;  the 
same  precision  not  being  required  In  convey- 
ances of  personalty  as  fn  conveyances  of  realty. 
[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  |  86 ;   Dec.  Dig.  f  46.*] 

2.  Chattei.    Mobtqaoes    (S    160*)— Piuko— 
Copt— Sufficiency. 

Though  Rev.  St.  1899,  S  3404  (Ann.  St. 
1906,  p.  1936),  provides  that,  where  a  copy  of 
a  chattel  mortgage  is  filed,  it  must  be  a  true 
copy,  where  the  tme  name,  "Rudert,"  of  the 
mortgagor  appeared  in  the  filed  copy,  that  in 
tl^e   original   copy    it   waa    incorrectly   written 


"Radoir  In  the  body  of  the  instmment  did 
not  invalidate  the  filing  so  as  to  render  it  in- 
operative to  impart  oonstmctive  notice. 

[Ed.  Note.— For  other  caaes,  see  Chattel  Mort- 
gages, Cent  Dig.  f  2S2;   Dea  Dig.  {  150.*] 

3.  Chattei.  Mobtoaoes   (i  173*)— Replxtih 
BT  MoBTOAOEE— Question  fox  Jtmy. 

In  replevin  by  a  chattei  mortgagee  against 
a  purchaser  from  the  mortgagor,  a  verdict  for 
plaintiff  was  improperly  directed  where  there 
was  evidence  to  support  a  finding  that  the  moit- 
pagor  resided  in  a  different  county  from  the  one 
m  which  the  mortgage  was  filed  at  the  time  the 
mortgage  was  executed. 

,  [Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec  Dig.  {  173.*] 

4.  Jttdoment  ((  253*)— Confobiutt  to  Fm- 
noN— Amount  Demanded. 

A  judgment  assessing  a  greater  valne  than 
that  claimed  in  the  petition  u  enoneons. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  H  443>  444;   Dec.  Dig.  {  253.*] 

5.  Chattel  Mobtoaoes   (|   173*)— Refletih 

BT  MOBTOAOEB— DAMAOES. 

Since,  In  a  controversy  l>etween  a  special 
llenholder  and  a  stranger  to  the  lien,  no  more 
than  the  actual  value  of  the  property  may  be 
recovered,  where,  in  an  action  between  a  chat- 
tel mortgagee  and  a  purchaser  of  the  property, 
there  was  no  evidence  of  the  value  of  the  prop- 
erty at  the  time  of  the  trial,  it  was  error  to 
assess  the  valne  as  the  amount  of  the  purchase 
price  secured  by  the  mortgage  and  remaining 
unpaid  and  due  from  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  S  825;   Dec.  Dig.  {  173.*] 

Appeal  from  Circuit  Ooort,  VenKHi  Coun- 
ty;  B.  O.  Thurman,  Judg& 

Action  by  S.  R.  Payne  against  A.  J.  King. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

A.  J.  King  and  M.  T.  January,  for  appel- 
lant Oi  C  Lewson  and  D.  M.  Gibson,  for 
respondent 

JOHNSON,  J.  Plaintiff  sued  In  replevin 
to  recover  a  piano  which  he  alleges  in  the 
petition  is  of  the  value  of  $200.  He  claims 
a  special  interest  in  the  property  under  a 
chattel  mortgage  executed  by  Mr.  and  Mrs. 
J.  B.  Rudert  to  secure  the  payment  of  a 
promissory  note  on  which  a  remainder  of 
$210  is  due,  and  asks  judgment  for  a  return 
of  the  property  and  for  damages  in  the  sum 
of  $25.  He  did  not  give  a  replevin  bond  and 
the  irassesslon  of  the  property  remained  in 
defendant,  who  claims  to  be  its  owner  onder 
a  bill  of  sale  executed  by  Mrs.  Rudert  In 
obedience  to  a  peremptory  instruction,  the 
jury  returned  a  verdict  for  plaintiff,  in  whidi 
the  value  of  tbe  piano  was  assessed  at  $210, 
and  on  this  verdict  the  fourt  entered  judg- 
ment that  plaintiff  "have  and  recover  of  and 
from  defendant  A.  J.  King  the  possession  of 
the  personal  proi)erty  described  in  his  peti- 
tion, to  wit,  one  Ludwlg  piano.  No.  68,336,  or, 
at  tbe  election  of  plaintiff,  tbe  value  there- 
of, to  wit  $210,  together  with  bis  costs  in 
this  behalf  expended,"  etc.  Defendant  ap- 
pealed. 

The  evidence  discloses  that  plaintiff,  who 
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Is  In  bnalneaa  In  Sedalla,  sold  the  piano  to 
Mr.  and  Mrs.  Rudert  In  July,  1906,  for  $300 
on  the  Installment  plan.  The  vendees,  who 
.were  living  In  Sedalla,  gave  their  note  for 
the  purchase  price,  and,  to  secure  Its  pay' 
ment,  executed  their  chattel  mortgage  cdU- 
veylng  the  piano.  FlalntUF  filed  a  copy  of 
the  mortgage  with  the  recorder  of  deeds  of 
Pettis  county.  Subsequently  the  Ruderts 
made  payments  on  the  note  aggregating  $90b 
They  moved  from  Sedalla  to  Nevada,  and 
took  with  them  their  personal  effects.  In- 
cluding the  piano,  which  they  stored  In  a 
warehouse.  The  evidence  of  defendant  tends 
to  show  that  he  became  an  Innocent  purchas- 
er of  the  piano  at  Nevada  for  a  valuable  con- 
sideration, without  actual  notice  of  the  ex- 
istence of  the  mortgage.  There  is  no  evi- 
dence, to  show  the  value  of  the  property  at 
the  time  of  the  trlaL 

Point  Is  made  by  defendant  that  the  mort- 
gage Is  Invalid  because  It  falls  to  state  the 
name  of  the  grantors.  The  name  appears  In 
the  body  of  the  Instrument  as  Rudolf,  In- 
stead of  Rudert,  but  the  Instrument  Is  prop- 
erly signed,  and  we  regard  this  discrepancy 
as  an  obvious  Inadvertence  that  should  not 
be  allowed  to  defeat  the  validity  of  the  mort- 
gage. Defendant  would  apply  the  rule  re- 
lating to  conveyances  of  real  property.  Mc- 
Fadden  v.  Rogers,  70  Mo.  421 ;  Houx  v.  Bat- 
teen,  68  Mo.  84;  Golden  v.  Tyer,  180  Mo. 
196,  79  8.  W.  143.  But  the  same  precision 
Is  not  required  In  conveyances  of  personalty, 
and,  since  It  Is  manifest  no  one  could  have 
been  misled  by  the  mistake,  we  hold  It  to  be 
harmless.  In  the  copy  of  the  mortgage  filed 
In  the  office  of  the  recorder  of  deeds,  the 
name  of  the  grantors  appears  as  Rudert. 
This  variance  between  the  original  Instru- 
ment and  the  filed  copy  is  claimed  by  d^end- 
ant  to  invalidate  the  filing  and  to  render  It 
Inoperative  to  Impart  constructive  notice. 
The  statute  (section  3404,  Rev.  St  1889  [Ann. 
St.  1906,  p.  1936])  does  provide  that  where  a 
copy  of  the  chattel  mortgage  is  filed  it  must 
be  a  tru^  copy,  and  we  are  willing  to  concede, 
for  argument,  that  Rudolf  and  Rudert  are 
not  idem  sonans,  but,  as  we  consider  the  va- 
riance In  the  names  a  mere  clerical  error,  we 
hold  It  Immaterial  In  all  respects,  and  find 
that  there  was  a  substantial  compliance  with 
the  statute. 

But  the  court  erred  in  peremptorily  In- 
structing the  jury  to  return  a  verdict  for 
plaintiff.  The  evidence  supports  a  reasona- 
ble Inference  that  the  mortgagors  at  the  time 
of  the  executl(m  of  the  mortgage  did  not  re- 
side In  Pettis  county.  If  they  did  not  so  re- 
side, the  mortgage  was  not  filed  In  the  prop- 
er county,  for  the  statute  requires  such  in- 
struments to  be  filed  in  the  county  where  the 
mortgagor  resides.  The  place  of  residence 
of  the  grantors  should  have  been  treated  as 
an  issue  of  fact  for  the  Jury  to  decide. 

The  verdict  and  Judgment  are  erroneous 


with  respect  to  the  assessment  <M(  the  value 

of  the  property  for  several  reasons.  £^rst. 
The  petition  alleges  the  value  to  be  $200, 
while  the  verdict  and  Judgment  place  it  at 
$210.  A  Judgment  assessing  a  greater  value 
than  that  claimed  In  the  petition  Is  errone- 
onsi  Pope  V.  Salsman,  35  Mo.  362.  Second. 
There  Is  no  evidence  In  the  record  to  show 
the  value  of  the  piano  at  the  time  of  the  tri- 
al of  the  cause.  In  such  cases  the  value  of 
the  property  at  the  time  of  the  trial  is  the 
value  to  be  assessed  In  the  verdict  Oil  Co. 
V.  Drug  Co.,  84  Mo.  App.  76;  Chapman  v. 
Kerr,  80  Mo.  158;  KIrkendall  v.  Hartsock, 
58  Mo.  App.,  loc.  clt  240;  White  v.  Storms, 
21  Mo.  App.  289. 

The  court  and  Jury  evidently  assumed  the 
value  to  be  the  amount  of  the  purchase  price 
remaining  unpaid.  They  were  not  Justified 
In  Indulging  such  presumption.  "In  a  case 
where  the  defendant  has  the  property  in  pos- 
session and  fails  In  his  defense,  there  should  - 
be  a  finding  of  the  value  and  of  damages  for 
In  such  case  the  prevailing  party  has  the 
right  of  election  to  take  the  property  or  its 
value."  Dlilard  v.  Mcdure,  64  Mo.  App. 
488;  section  4476,  Rev.  St  1889  (Ann.  St 
1906,  p.  2454).  And  In  a  controversy  between 
a  special  Ilenholder  and  a  stranger  to  the 
lien  no  more  than  the  actual  value  of  the 
property  may  be  recovered  at  the  plaintiffs 
option,  no  matter  what  may  be  the  amount 
of  the  incumbrance. 

On  account  of  the  errors  noted,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 
All  concur. 


PHEIPS  V.  JONES. 

(Kansas    City    Court    of    Appeals.      Missouri. 

Jan.  24,  1910.     Rehearing  Denied 

Feb.  7,  1910.) 

1.  Sales  (|  36*)— Suit  fob  Pbict— Fail-drb 
TO  Read  Cortbact— Basis  fob  Defenses. 

In  a  BOit  against  a  buyer  for  the  price,  de- 
fenses predicated  on  his  failure  to  read  the  writ- 
ten contract,  which  he  claimed  did  not  express 
the  real  agreement,  were  properly  rejected 
where  it  appeared  he  was  an  intelligent  person, 
able  to  read  and  write,  and  experienced  in  busi- 
ness, and  his  only  excuse  for  not  reading  it  was 
that  be  was  in  a  hurry. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Dee. 
Dig.  {  36.*] 

2.  Appeal  and  Erbob  (|  1010*)— Rbvikw— 
FiNDiiia  or  CouBT  in  Law  Casb. 

In  a  law  case,  a  finding  of  fact  by  the  trial 
conrt  supported  by  substantial  evidence  will 
not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  if  3979-3962;  Dec  Dig.  { 
1010.*] 

3.  Sales  (|  38*)  —  Rkscibsioit  bt  Bcteb  — 
FBAtrnuLEirr  Repbesentations. 

For  a  buyer  to  be  entitled  to  rescind  for 
fraudulent  representations  he  must  prove  mis- 
representations of  material  facts  were  made 
to  him  with  intent  to  deceive;  that  he  believed 
them  true  and  relied  on  them  as  an  act  of  ot- 
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dinary  prndence;  and  that  tbey  influenced  his 
action. 

[Ed.  Note.— For  other  cases,  see  Sales,  <%ttt 
Dig.  H  65-77,  85;   Dec.  Dig.  {  38.*] 
4.  Sales   {§   38*)  —  Rescission   by    BtnrEB — 

Fbaudulent  Repeesentations. 

That  a  gas  machine  would  produce  refuse 
to  I>e  removed  in  some  way  was  a  material  fact, 
misrepresentation  as  to  which  is  a  ground  for 
rescission  by  a  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dfg.  8  8a»] 

B.  Sales  (I  41*)— Caveat  Euftob— Applica- 
tion 01'  Rule. 

The  rule  of  caveat  emptor  does  not  obtain 
where  the  parties  do  not  stand  on  an  equal 
footing,  as  where  a  machine  sold  is  a  scientific 
device  the  seller  knows  all  about,  and  the  buy- 
er does  not,  and  is  compelled  to  rely  for  his 
information  on  the  seller,  in  which  case,  the 
seller  must  apprise  him  of  all  material  facts  of 
purely  scientific  cognizance,  and  the  conceal- 
ment of  material  facts  is  of  itself  a  misrepresen- 
tation. 
[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
■  Dig.  I  84;  Dec  Dig.  {  41.*} 

6.  Sales  (|  38*)-iFEAtrDTjLENT  Representa- 
tions —  Failttbe  to  Disclose  Matebial 
Facts. 

The  seller  must  disclose  all  material  facts 
of  which  he  knows  the  buyer  is  ignorant,  and 
there  may  be  fraud  in  concealing  material  facts 
and  circumstances  as  well  as  in  direct  misrepre- 
sentation if  the  buyer  is  knowingly  suffered  to 
act  under  a  delusion. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  69-72;  Dec.  Dig.  t  88.*] 

Appeal  from  Circuit  Court,  Livingston 
County;  Francis  H.  Trimble,  Judge. 

Action  by  A.  S.  Phelps,  Jr.,  doing  busi- 
ness as  the  New  England  Manufacturing 
Company,  against  R.  W.  Jones,  begun  in 
justice  court  From  a  judgment  for  defend- 
ant in  the  circuit  court,  on  appeal  from  a 
justice's  court,  plaintiff  appeals.    AfBrmed. 

Kitt  Sc  Taylor,  for  appellant  F.  Sheetz  & 
Son,  for  respondent 

JOHNSON,  J.  This  suit  was  brought  be- 
fore a  justice  of  "the  peace  to  recover  the 
purchase  price  of  a  gas  machine  sold  and 
delivered  by  plaintiff  to  defendant  The  de- 
fensie  Is  a  rescission  of  the  contract  of  sale, 
which  was  In  writing,  on  the  ground  of 
fraud.  A  jury  was  waived  In  the  circuit 
court,  and  the  trial  there  resulted  in  a  judg- 
ment for  defendant    Flnintitf  appealed. 

Defendant  admits  he  signed  the  contract 
on  which  the  action  is  founded,  but  says  he 
did  not  read  it,  and  contends  that  it  does  not 
express  the  real  agreement  made  by  tbe  par- 
ties. The  court  properly  rejected  the  de- 
fenses predicated  on  defendant's  failure  to 
acquaint  himself  with  the  contents  of  the 
instrument  He  Is  an  intelligent  farmer  who 
can  read  and  write  and  who  is  experienced  In 
the  transaction  of  business.  The  only  rea- 
son he  gave  for  not  reading  the  contract  be- 
fore signing  It  Is  that  he  was  In  a  hurry. 
This  Is  no  excuse  in  law.  Breeders  Co.  v. 
Wright,  134  Mo.  App.  717,  115  S.  W.  470. 
We  eliminate  from  the  case,  as  did  the  trial 


court,  all  of  the  defenses,  exc^  the  conten- 
tion that  defendant  was  Induced  to  enter 
Into  the  contract  by  false  and  frandslent 
representations  of  plaintiff  respecting  the 
merits  of  the  subject  of  the  transaction. 

Fa6ts  and  drcumstancea  in  evidence  per^ 
tlnent  to  this  defense  thus  may  be  stated: 
An  agent  of  plaintiff  called  on  defendant  at 
his  residence  and  solicited  him  to  install 
therein  a  machine  to  manufacture  acetyl^ie 
gas  for  illamtnating  purposes.  Gas  is  produc- 
ed In  suidi  machines  by  the  chemical  action 
of  water  on  carbide.  Fifty  pounds  of  carbide 
are  placed  in  a  tank  with  60  gallons  of  water, 
and  this  quantity  of  material  Is  supposed  to 
generate  gas  during  a  period  of  3  months  or 
more.  The  agent  had  a  model  of  the  ma- 
chine which  he  operated  In  a  darkened  room 
with  entire  success.  The  model  had  no,  drain 
from  the  tank  and  the  deception  which  It  is 
claimed  the  agent  practiced  consisted  of  tbe 
impression  he  purposely  made  on  tbe  mind  of 
defendant  that  a  drain  was  not  necessary, 
because  the  union  of  water  and  carbide  io 
the  proportions  stated  would  result  in  the 
final  consumption  of  both.  He  did  not  make 
a  direct  statement  to  this  effect,  but  In  ad- 
dition to  exhibiting  a  model  without  a  drain- 
age device,  he  answered  defendant's  ques- 
tion, "Does  tbe  water  and  carbide  finish  out 
of  the  machine  at  the  same  time?"  by  saying, 
"Yes,  fifty  gallons  of  water  will  run  fifty 
pounds  of  carbide."  In  the  course  of  tbe  con- 
versation the  agent  asked  defendant  If  be 
had  a  trench  In  the  cellar  where  tbe  ma- 
chine would  be  installed.  Being  answered 
in  the  negative,  the  agent  hastily  remarked: 
"That  will  be  all  right"  Afterward,  in  fill- 
ing out  the  contract,  he  wrote  the  word  "no" 
after  the  word  "drain"  in  the  descriptive 
items. 

It  iB  conceded  the  action  of  water  on  car- 
bide does  not  greatly  diminish  the  quantity 
of  material  In  tbe  tank,  and  that  when 
chemical  activity  ceases  there  remains  ap- 
proximately 50  gallons  of  waste — a  sort  of 
whitewash — which  must  be  remov^  either 
by  drainage  or  by  the  laborious  use  of 
buckets.  We  agree  with  the  trial  court  in 
the  finding  of  fact  that  the  agent  without 
resorting  to  direct  falsehood,  cunningly  and 
artfully  contrived  to  create  in  defendant's 
mind  the  Impression  that  tbe  generation  of 
gas  ultimately  destroyed  its  creative  elements 
and  left  no  refuse.  We  do  not  overlook  the 
answer  of  defendant  In  bis  testimony  to  the 
effect  that  tbe  agent  stated  that  50  gallons 
of  water  and  60  pounds  of  carbide  "would 
run  me  three  or  four  months  before  I  would 
have  to  take  It  out"  We  accept  at  par  tbat 
answer,  which  Is  In  the  nature  of  an  ad- 
mission, despite  tbe  insistence  of  counsel  for 
defendant  that  in  some  way  it  was  Inter- 
polated in  the  record.  But  in  the  light  of  all 
tbe  facts  and  circumstances  before  us  (some 
of  which  we  have  not  stated),  we  approve  the 
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finding  of  the  conrt  that  defendant  had  no 
knowledge  when  heislgned  the  contract  that 
there  wonid  he  retase  from  the  tank  that 
would  have  to  be  removed  in  some  manner. 
The  finding  Is  supported  hy  snbBtantlal  ev- 
idence, and,  this  being  a  law  case,  It  will  be 
treated  as  the  verdict  of  a  Jury.  McCIanahau 
V.  Payne,  86  Mo.  App.  289;  McCormlck  v. 
Moore,  134  Mo.  App.  675, 114  8.  W.  40;  Brew- 
ing Co.  v.  St  Louis,  209  Mo.,  loc.  at  609,  108 
S.  W.  1.  Did  deception  of  this  character 
Justify  a  rescission  of  the  contract  by  de- 
f aidant?  To  he  entitled  to  rescind  a  contract 
on  the  ground  of  fraudulent  representations, 
the  vendee  must  prove  (1)  that  false  repre- 
sentations of  material  facts  were  made  to 
him  with  the  Intent  to  deceive;  (2)  that  he 
believed  them  to  be  true;  (S)  that  his  re- 
liance upon  them  was  an  act  of  ordinary  pru- 
dence; and  (4)  that  they  influenced  his  ac- 
tion. Wannell  v.  Kem,  5T  Mo.  478;  Funding 
&  Foundry  Co.  v.  Heskett,  125  Mo.  App.  516, 
102  S.  W.  1050. 

It  cannot  well  be  denied  that  the  fact  of 
whether  or  not  the  machine  would  produce 
refuse  to  be  removed  in  some  way  was  mate- 
rial and  that  its  Importance  was  recognized 
by  the  agent  of  plaintiff.  His  artfulness  In 
anticipating  and  allaying  any  suspicion  in 
the  mind  of  defendant  demonstrated  his 
realization  that  were  the  truth  known  to  de- 
fendant, the  sale  could  not  be  accomplished. 
The  role  of  caveat  emptor  which  requires 
parties  to  a  contract  to  deal  at  arm's  length 
does  not  obtain  where  the  parties  do  not 
stand  on  an  equal  footing.  Cahn  v.  Bold, 
18  Mo.  App.  130;  Lelcher  v.  Keeney,  110 
Mo.  App.  289,  85  S.  W.  920;  Barnard  v. 
Duncan,  38  Mo.  186,  90  Am.  Dec.  416 ;  Lum- 
ter  Co.  V.  Dent,  121  Mo.  App.  113,  98  S.  W. 
814.  The  parties  here  did  not  stand  on  equal 
ground.  The  machine  was  a  scientific  de- 
vh^.  Plaintiff  knew  all  about  it.  Defendant. 
&  plain  farmer,  did  not  know  and  could  not 
he  expected  to  probe  intelligently  into  things 
-of  expert  knowledge.  He  was  compelled  to 
rely  on  plaintiff  for  information  respecting 
such  things,  and  it  was  the  duty  of  plain- 
tiff to  apprise  him  of  all  material  facts  of 
purely  scientific  cognizance.  In  such  cases 
the  concealment  of  material  facts  is  of  It- 
self a  misrepresentation.  "The  vendor  must 
disclose  all  material  facts  of  which  he  knows 
the  vendee  to  be  Ignorant  There  may  he 
fraud  In  suppressing  and  concealing  material 
facts  and  circumstances,  as  well  as  In  di- 
rect misrepresentation,  if  the  other  party  Is 
knowingly  suffered  to  deal  under  a  delusion." 
Barnard  v.  Duncan,  supra. 

It  cannot  be  said  as  a  matter  of  law  that 
defendant  failed  to  measure  up  to  the  stand- 
ard of  ordinary  care  in  suffering  himself 
to  be  deceived  by  the  statements  and  con- 
duct of  the  agent  The  characterization  of 
bis  conduct  is  presented  by  the  evidence 
as  an  Issue  of  fact,  and,  since  we  are  sat- 


isfied that  the  finding  of  the  court  on  this 
fact  la  supported  by  substantial  evidence,  we 
shall  not  disturb  it  A  shrewder  man  than 
defendant  might  have  made  a  more  thorough 
Inquiry  into  scientific  facts,  hut  we  think  the 
court,  as  a  trier  of  fact,  might  well  conclude 
that  he  acted  as  an  ordinarily  careful  and 
prudent  person  would  have  acted  In  his  situa- 
tion. We  approve  the  Judgment  of  the  trial 
court  that  the  sale  was  procured  by  false  and 
fraudulent  representations;  further,  we  find 
the  point  urged  by  plaintiff  that  in  rescinding 
the  sale  defendant  did  not  offer  to  restore  the 
status  quo  is  not  well  taken. 
The  Judgment  Is  affirmed.    All  concur. 


STROUP  V.  THOMAS. 

(Springfield  Court  of  Appeals.     Missouri.     Jan. 

3,  1910.     On  Motion  for  Rehearing, 

Feb.  7,  1910.) 

1.  Appeai  and  Erbob  (8  035*)— Becobd— Ab- 
stract—Contents. 

Where  appellant's  abstract  contained  nei- 
ther the  refused  Instructions  complained  of  nor  « 
so  much  of  the  record  as  was  necessary  to  a 
full  and  complete  understanding  of  all  the  ques- 
tions presented  to  the  court  for  decision,  as  re- 
qiuired  by  Court  of  Appeals  rule  15,  and  the 
judgment  was  valid  on  its  face.  It  will  be  af- 
firmed. 

[Ejd.  note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  2776-2782;  De&  Dig.  i 
635.«] 

2.  Appeai.  and  Erbob  (J  907*)— Findings- 
Review. 

In  the  absence  of  testimony  In  the  record 
showing  that  the  court's  finding  Is  against  the 
evidence,  all  presumptions  in  its  favor  will  be 
Indulged  on  appeal. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2911 ;   Dec.  Dig.  1  907.*] 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty;  W.  N.  Evans,  Judge. 

Action  by  George.  W.  Stroup  against  Jo- 
seph Thomas.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Ed.  J.  Shuck,  for  appellant  Shuck  &  Cun- 
ningham, for  resi)oudeut 

COX,  J.  Replevin  for  possession  of  one- 
third  of  crop  of  hay  grown  on  section  13, 
township  29,  range  4,  Shannon  county.  Ac- 
tion before  Justice  of  peace,  trial  had,  and 
verdict  for  plaintiff.  Defendant  appealed  to 
circuit  court,  where  trial  was  had  by  the 
court,  and  plaintiff  again  prevailed  and  de- 
fendant has  appealed  to  this  court 

This  appeal  is  taken  by  the  short  form, 
and  error  is  assigned  as  follows:  That  the 
finding  of  the  court  was  against  the  evi- 
dence and  the  law,  and  that  the  court  erred 
In  refusing  Instructions  asked  by  defendant 
Appellant's  abstract  falls  to  comply  with 
rule  15  of  this  court  in  that  It  does  not  "set 
forth  80  much  of  the  record  as  Is  necessary 
to  a  fall  and  complete  understanding  of  all 
questions  presented  to  this  court  for  decl- 
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sion."  The  matters  set  forth  in  this  abstract 
are  wholly  Insufladent  to  enable  us  to  Intel- 
ligently pass  upon  the  questions  raised  by 
the  assignment  of  errors.  The  errors  as- 
signed are  that  the  finding  of  the  court  was 
against  the  evidence,  and  that  the  court  re- 
fused Instructions  asked  by  defendant 

No  refused  Instructions  are  printed  In  the 
abstract,  nor  Is  the  bill  of  exceptions  print- 
ed therein;  hence  there  Is  nothing  properly 
before  ns  except  the  Judgment  of  the  court 
below,  which  Is  valid  on  Its  face,  and  it  will 
therefore  be  affirmed.    All  concur. 

On  Motion  for  Rehearing. 

Appellant  contends,  as  an  excuse  for  the 
condition  of  his  abstract  and  brief  in  this 
case,  that  he  did  not  know  the  rules  of  this 
court,  and,  like  the  fiddler  at  the  dance  who 
did  not  want  to  be  shot,  has  done  the  beet 
he  could.  In  view  of  this  situation,  we  have 
again  gone  through  what  record  he  has  pre- 
sented to  us  to  see  if  we  could  ascertain 
what  the  merits  of  this  appeal  are. 

By  a  recurrence  to  the  transcript  of  the 
judgment  filed  with  the  clerk  of  this  court, 
we  find  that  the  court  rendered  the  follow- 
ing Judgment:  "George  W.  Stroup,  PlalntlfT, 
T.  Joseph  Thomas,  Defendant  Replevin. 
Now,  on  this  day,  this  cause  coming  up  for 
trial,  come  the  parties,  plaintiff  and  de- 
fendant, and  announce  ready  tor  trial,  and, 
the  court  sitting  as  a  Jury,  the  matters  and 
things  in  Issue  are  submitted  to  the  court 
for  trial  and  determination,  and,  after  bear- 
ing the  facts  and  circumstances  as  adduced 
in  evidence,  the  court  doth  find  the  issue  for 
the  plalntltr,  that  at  the  time  of  the  institu- 
tion of  this  suit  the  plaintiff  was  owAer  and 
entitled  to  the  possession  of  one-third  the 
hay  crop  in  question,  of  the  value  of  thirty- 
five  dollars,  that  defendant  unlawfully  re- 
tained such  hay,  and  the  court  assesses 
plaintiff's  damages  at  ten  dollars.  The  court 
further  finds  that  the  hay  In  question  was 
a  part  of  the  consideration  for  the  retransfer 
of  land  in  question,  and  was  not  claimed  as 
rent  by  plaintiff.  It  is  therefore  ordered  and 
adjudged  by  the  court  that  plaintiff  have 
and  recover  said  hay  to  the  value  of  thirty- 
five  dollars,  together  with  ten  dollars  dam- 
ages in  the  premises." 

The  only  testimony  adduced  at  the  trial 
which  is  presented  here  by  appellant's  ab- 
tract  is  as  follows:  Plaintiff  testified:  "I 
told  him  that  I  would  give  up  all  the  papers 
he  had  given  for  that  80,  and  I  would  claim 
part  of  the  crop  that  year,"  Plaintiff's  tes- 
timony again  on  cross-examination:  "Q.  Yon 
were  to  get  the  land  back?  A.  Yes,  sir. 
Q.  He  was  to  get  whatever  papers  you  held 
against  him  at  that  time,  and  yon  were  to 
assume  the  $75  school  fund  mortgage?  A. 
Yes,  sir."  Defendant's  testimony:  "Q.  What 
did  you  receive  for  that  land?    A.  All  the 


papers  I  had  made  him  for  this  land  back 
and  I  was  to  give  him, a  third  of  the  hay 
crop  and  third  of  the  com."  From  the  state- 
ment of  appellant's  counsel,  we  learn  that 
plaintiff  had  sold  some  land  to  defendant 
Defendant  was  unable  to  pay  for  it  and  be 
and  plaintiff  made  an  agreement  by  which 
the  land  was  to  be  deeded  back  to  plaintiff. 
Plaintiff  was  to  surrend^  the  notes  of  de- 
fendant, and  defendant  was  to  pay  plain- 
tiff one-third  of  the  bay  and  com  crop  rais- 
ed that  year.  Api>ellant  now  contends  that 
the  relation  of  landlord  and  tenant  existed 
between  plaintiff  and  defendant  and  that  as 
the  hay  in  question  had  not  been  divided, 
and  the  plaintiff's  part  thereof  set  apart  to 
him,  he  could  not  maintain  replevin  for  it 

The  court  who  tried  this  case  and  who 
heard  the  testimony  found  the  fact  to  be, 
and  so  recites  in  bis  Judgment  that  plain- 
tiff's title  to  the  property  in  controversy 
came  to  him  as  a  result  of  the  contract  in 
relation  to  the  transfer  of  the  land,  and  that 
he  did  not  daim  It  as  landlord.  In  the  ab- 
sence of  testimony  which  shows  that  the 
court's  finding  was  against  the  testimony, 
all  presumptions  in  its  favor  are  to  be  in- 
dulged, and  construing  the  testimwiy  which 
we  have  above  quoted,  and  which  is  all 
there  is  before  ns,  in  the  light  of  the  pre- 
sumption which  obtains  in  favor  of  the  cor- 
rectness of  the  Judgment  of  the  court  below, 
even  that  testimony  tends  to  support  the 
finding  of  the  court  rather  than  to  contra- 
dict it 

This  being  true,  there  is  bat  one  thing  to 
do,  and  that  is  to  affirm  the  Judgment  and 
it  Is  so  ord^ed,  and  the  motion  for  rehear- 
ing overruled.    All  concur. 


BRADY  ▼.  SPRINOFIEU>  TRACTION  CO. 

(Springfield  Court  of  Appeals.     Misiourl.    Jan. 
S,  1910.    Rehearing  Denied  Feb.  7,  1910.) 

1.  Cabbisbs  (g  280*)— Cabbiaob  or  Passer- 

GEBB— CABE    REqUIBEn. 

A  carrier  must  exercise  the  utmost  care  for 
the  safety  of  its  passengers  that  would  be  used 
by  very  cautious  persons  under  the  same  cir- 
cumstances. 

[Ed.    Note. — ^For   other   cases,    see   Carriers, 
Cent  Dig.  {  1087 ;   Dec.  Dig.  f  280.*] 

2.  Cabbikbs  ({  287*)— Injury  to  Pabseroebs 
— Taeino  up  Pabsengebs. 

A  street  car  must  stop  a  sufficient  length 
of  time  to  give  passengers  an  opportunity  to 
board  it  and  reach  a  place  of  safety,  and,  where 
under  the  circumstances  it  is  necessary  for  a 
passenger  to  reach  a  seat  and  be  seated  in  order 
to  be  safe  from  danger  when  the  car  is  to  start 
the  car  must  stop  until  the  passenger  has  been 
seated. 

[EM.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  §  1159;   Dec.  Dig.  f  287.*] 

3.  Cakbiers   (S   314*)- Injuries  to  Passen- 
QEBS— Action— Petition. 

A  genpral  allegation  in  a  petition  in  an  ac- 
tion for  injuries  to  a  passenger  on  a  street  car 
that  the  car  was  started  before  the  passenger 
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bad  time  to  be  seated,  and  tbat  injuir  resulted 
therefrom,  states  a  cause  of  action. 

[Ed.    Note.— For.  other   cases,    see    Carriers, 
Cent.  Dig.  !  1275% ;   Dec.  Dig.  {  814.*] 

4.  Cabbiebs  (i  314*)— InjUBiES  to  Pabskn- 
QEB8— Action— Petition. 

A  petition  in  an  action  for  Injuries  to  a 
street  car  passenger  that  the  carmen  negU(rent- 
\j  started  the  car  with  a  sudden  jerit  and  in 
such  manner  as  to  violently  throw  the  passen- 
ger, who  had  not  taken  a  seat,  against  the  side 
of  a  seat,  sufiSciently  charges  negligence  In  tbe 
operation  of  tbe  car  without  charging  that  the 
jeric  was  an  extraordinary  or  unusual  one. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent.  Dig.  i  1275i^  ;    Dec  Dig.  {  314.»] 

5.  Cabbiebs  (f  280*)— Cabbiagb  of  Passen- 
OEB8 — Care  Requibed. 

What  is  required  of  a  carrier  in  tbe  per- 
formance of  its  duties  to  use  proper  care  for 
the  safety  of  its  passengers  depends  in  a  given 
case  on  the  facts  thereof,  and  not  on  the  com- 
mon practice  of  tbe  carrier. 

[E!d.    Note.— For    other   cases,    see    Carriera, 
Cent  Dig.  {§  1085,  1087 ;   Dec.  Dig.  {  280.*] 

6.  Cabbiebs  (S  316*)— Cabbiage  or  Passen- 
OEBs— Neolioence— Res  Ipsa  LoQurrxnt. 

Proof  tbat  a  street  car  was  negligently 
started  with  a  sudden  jerk  before  a  passenger 
had  taken  a  seat  in  such  a  manner  as  to  vio- 
lently throw  the  iiassenger  against  tbe  side  of 
a  seat  made  a  prima  facie  case  of  actionable 
negligence,  provided  tbe  passenger  used  due 
care. 

[Ed.    Note.— For   other   eases,    see    Carriers, 
Cent.  Dig.  {  1286;   Dec.  Dig.  J  316.*] 

7.  Appeal  and  Ebbob  (|  1050*)— HABirLEse 
Bbrob  —  Ebboreous  Admibsion  or  Evi- 
dence. 

In  an  action  for  Injuries  to  a  street  car 
passenger,  the  error  in  permitting  a  witness  to 
testify  that  a  physician  who  had  visited  the 
passenger  without  being  sent  for  by  her  stated 
at  the  time  of  his  visit  that  he  was  tbe  physi- 
cian of  the  road  was  harmless. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4153 ;   Dec.  Dig.  i  1050.*] 

&  Evidence  (8  128*)— Declabations  — PEb- 
80NAL  iNjTJEiEa— Admissibility. 

A  physician  in  describing  tbe  result  of  an 
examination  of  a  patient  sustaining  a  personal 
injury  may  give  statements  of  tbe  patient  made 
to  him  in  the  course  of  the  examination  which 
relate  to  the  condition  of  the  patient  at  the  time 
and  which  give  the  pbysician  informstion  prop- 
er for  bim  in  determining  tbe  condition  of  the 
patient,  but  statements  made  by  the  patient  re- 
lating to  his  past  condition  or  to  the  circum- 
stances surrounding  the  injury  or  the  manner 
in  which  he  received  it  are  inadmissible. 

[Ed.    Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  {{  383^387 ;   Dec.  Dig.  {  12a*] 

9.  Cabbiebs  (|  281*)—Injubie8  to  Passen- 
OER»— Care  as  to  Enfeebled  Person. 

Where  an  old  Indy  in  an  enfeebled  condi- 
tion boarded  a  street  car,  the  conductor  who 
bod  watched  her  was  negligent  in  giving  a  sig- 
nal to  start  the  car  before  she  had  had  a  rea- 
sonable time  in  which  to  take  a  seat,  rendering 
tbe  railroad  liable  for  injuries  sustained  to  ber 
by  being  thrown  against  tbe  side  of  a  seat  by 
tbe  starting  of  tbe  car. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent.  Dig.  |  1093;  Dec.  Dig.  S  281.*] 

10.  Appeal  and  £>bbor  ({  1060*)— Habkless 
Bbbob— Misconduct  or  Counsel. 

Where,  in  an  action  for  injuries  to  s  street 
car  passenger,  tbe  verdict  rendered  for  ber  was 
the  only  proper  verdict,  and  tbe  damages 
awarded  were  not  excessive,  the  misconduct  of 


ber  jeoansel  in  calliDS  tbe  Jnry'a  attention  in 
bis  argument  to  tbe  fact  tbat  the  passenger  was 
an  old  lady  and  bad  nothing,  and  was  support- 
ed by  a  son  compelled  to  work  in  a  railroad 
shop,  and  that  the  defendant  was  a  corporation 
able  to  employ  tbe  best  connsel,  was  not  preju- 
dicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4135;  Dec.  Dig.  §  1060.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;   James  T.  Nerille,  Judge. 

Action  by  Mary  Brady  against  the  Spring- 
field Traction  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     AfiSrmed. 

Plaintiff  sued  for  damages  on  account  of 
an  injury  she  claims  to  have  received  while 
a  passenger  on  defendant's  street  car  in  the 
city  of  Springfield.  Recovered  damages  be- 
low for  $1,200,  and  defendant  has  appealed. 
The  material  parts  of  tbe  petition  on  which 
the  case  was  tried  are  as  follows:  "That 
on  or  about  the  18th  day  of  September,  in 
1907,  the  said  defendant,  while  operating 
a  street  railroad  as  aforesaid  mentioned  on 
said  Commercial  street,  accepted  the  plain- 
tiff as  a  passenger  on  board  one  of  Its  cars, 
and  that  as  she  was  in  the  act  of  taking 
her  seat,  and  while  she  was  standing  In 
said  car,  tbe  agents,  servants,  and  employes 
of  said  defendant  negligently  and  suddenly 
started  said  car  before  the  plaintiff  had  time 
to  be  seated  therein,  and  negligently  start- 
ed said  car  with  a  sudden  jerk  and  in  such 
a  manner  as  to  violently  throw  plaintiff 
against  the  side  or  end  of  the  seat  in  said 
car  which  injured  her  as  follows,  to  wit: 
That  two  short  ribs  on  the  left  side  of 
the  plaintiff,  to  wit,  the  tenth  and  eleventh, 
were  fractured,  and  that  she  was  greatly 
wounded  and  bruised  on  and  along  her  spi- 
nal colmnn,  and  was  bruised  and  injured 
internally,  and  that  ber  kidneys  were  affect- 
ed— that  the  agents,  servants,  and  employes 
of  the  defendant  knew  plaintiff's  position 
In  said  car  or  by  the  use  of  reasonable  dili- 
gence could  have  known  It" 

The  evidence  shows:  That  plaintiff  and 
two  other  passengers  boarded  defendant's 
car  at  the  corner  of  Springfield  avemie  and 
Commercial  street  That  at  this  point  the 
car  makes  a  curve  turning  from  Springfield 
avenue  into  Commercial  street,  and  the 
grade'  Is  a  little  upgrade.  The  conductor 
was  standing  on  the  rear  platform,  and 
watched  the  plaintiff  board  the  car.  The 
motorman  was  at  the  front  end  of  the  car, 
and  started  the  car  upon  a  signal  given  by 
the  conductor  from  the  rear.  When  the 
car  started,  it  started  with  a  "jerk"  as  the 
witnesses  described  it,  and  as  a  result  of 
this  "Jerk"  the  plaintiff,  who  was  not  yet 
seated,  was  thrown  into  a  seat,  and,  as  she 
claims,  injured  by  striking  the  end  or  back 
of  the  seat  One  of  the  other  passengers 
was  seated  before  the  car  started.  The  oth- 
er one  was  at  the  end  of  the  seat  ready  to 
sit  down,  and  the  starting  of  the  car  also 
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threw  her  Into  the  Beat,  bnt  did  not  Injure 
her.  The  plaintiff  was  €9  years  of  age, 
walked  with  a  cane,  and  was  helped  on  to 
the  car  by  one  of  the  fellow  passengers. 
The  evidence  of  the  condnctor  and  motor- 
man  discloses  the  fact  that  at  this  point, 
there  being  a  curve  in  the  track  and  an  up- 
grade, that,  In  order  to  start  the  car,  it  was 
necessary  to  turn  on  considerable  power, 
and  that  the  car  could  not  be  started  with- 
out a  "Jerk"  without  danger  of  injury  to 
the  car. 

Delaney  &  Delaney,  for  appellant  Ham- 
lin &  Seawell,  for  respondent. 

COX,  J.  (after  stating  the  facts  as  above). 
Appellant  assigns  as  error:  (1)  The  peti- 
tion does  not  state  a  cause  of  action.  (2) 
That  the  court  erred  in  admitting  hearsay 
•evidence.  (3)  That  the  court  erred  in  re- 
fusing to  sustain  a  demurrer  to  the  testi- 
mony. (4)  Improper  remarks  of  plaintiff's 
-counsel  in  addressing  the  Jury  in  his  closing 
argument 

As  to  the  sufficiency  of  the  petition,  ap- 
pellant contends  that  it  is  not  negligence 
to  start  a  car  before  a  passenger  has  had 
a  reasonable  time  to  be  seated.  Nor  does 
the  allegation  that  the  car  was  started  with 
a  "Jerk"  show  any  negligence.  Carriers 
of  passengers  in  discharging  their  duty  to 
euch  passengers  must  use  the  utmost  care 
for  their  safety  that  would  be  used  by  very 
-cautious  persons  under  the  same  circum- 
stances. Bite  V.  Railway,  130  Mo.  133,  loc. 
^It  139,  31  S.  W.  262,  and  other  cases  clt- 
^.  This  Is  the  settled  law  of  this  and  oth- 
«r  states.  What  acts  on  the  part  of  the  serv- 
ants and  employes  of  a  carrier  will  prop- 
«rly  discharge  this  duty  In  a  given  case 
must  depend  upon  the  circumstances  of  that 
-case.  It  is  the  duty  of  the  street  car  com- 
pany to  hold  the  car  a  sufficient  length  of 
time  to  give  passengers  an  opportunity  to 
Ixiard  it  and  reach  a  place  of  safety.  Ma- 
guire  V.  KaUroad,  103  Mo.  App.,  loc.  clt  475, 
78  S.  W-  838;  Stoddard  v.  Railroad,  105 
Mo.  App.  612,  80  S.  W.  33;  Dougherty  v. 
Railroad,  81  Mo.,  loc.  clt  330,  331,  51  Am. 
Rep.  239.  And,  if  it  be  necessary  for  the 
party  boarding  the  car  to  reach  a  seat  and 
be  seated  in  order  to  be  safe  from  danger 
when  the  car  Is  to  start  then  it  is  the  duty 
of  those  in  charge  of  the  car  to  hold  it  nntll 
the  person  has  been  seated.  Whether  this 
is  necessary  or  not  will  depend  upon  the 
circumstances  of  the  case.  It  is  not  true 
that  the  parties  In  charge  of  a  street  car 
have  the  right,  under  all  circumstances,  to 
start  the  car  before  the  passenger  lias  been 
seated.  This  question  must  depend  upon 
the  facts  In  each  case,  and  hence  a  general 
allegation  in  a  petition  that  the  car  was 
started  before  the  plaintiff  had  time  to  be 
seated  and  that  InJiiry  resulted  therefrom 
-states  a  cause  of  action. 

It  is  also  contended  that  the  allegation 


that  the  servants  of  defendant  "negligently 
started  said  car  with  a  sudden  Jerk,  and 
in  such  a  manner  as  to  violently  throw 
plaintiff  against  the  side  or  end  of  the  seat 
of  said  car,"  is  not  sufficient  as  a  charge  of 
negligence  in  the  manner  of  starting  the 
car.  It  Is  contended  that  it  should  have 
been  charged  that  the  "Jerk"  was  an  ex- 
traordinary or  unusual  Jerk,  and  that  In 
the  absence  of  this  allegation,  no  negligence 
is  charged,  even  though  a  party  might  be 
thrown  down  and  severely  injured  by  said 
"Jerk."  It  will  be  noticed  that  this  charge 
is  not  merely  that  defendant  started  the  car 
with  a  "Jerk,"  but  the  charge  is  that  defend- 
ant "negligently  started  the  car  with  a  sud- 
den Jerk  and  in  such  a  manner  as  to  vio- 
lently throw  the  plaintiff  down."  We  think 
this  allegation  sufficient  We  do  not  think 
that  a  person  injured  by  being  thrown  down 
in  a  street  car  by  the  manner  of  the  start- 
ing of  the  car  must  before  he  can  recov- 
er, allege  and  prove  in  addition  to  the  fact 
that  the  car  was  "negligently  started  with 
a  sudden  Jerk  and  in  such  a  manner  as  to 
violently  throw  him  down,"  that  such  Jerk 
was  a  greater  one  then  usually  accompa- 
nied the  starting  of  such  cars.  To  so  hold 
would  be  tx)  say  that  If  It  were  a  common 
practice  of  the  defendant  in  starting  its  car 
to  do  so  with  such  a  Jerk  as  to  violently 
throw  down  passengers  who  had  not  yet 
secured  seats,  then  any  one  who  might  be 
injured  in  a  fall  caused  thereby  could  not 
recover.  This  is  not  the  law.  It  is  the  duty 
of  all  carriers  of  passengers  on  street  and 
all  other  railways  to  use  proper  care  for 
the  safety  of  their  passengers.  What  this 
duty  will  require  of  the  carrier  in  a  given 
case  depends  upon  the  facts  of  that  case, 
and  not  upon  the  common  practice  of  the 
carrier.  It  would  have  been  better  plead- 
ing perhaps  to  have  charged  that  the  car 
was  negligently  started  with  a  Jerk  of  un- 
necessary force.  Then  whether  the  Jerk 
was  necessary  in  order  to  start  the  car  at 
all  would  be  a  matter  of  proof,  but  our  con- 
clusion is  that  an  allegation  which  charges 
that  a  car  was  negligently  started  with  a 
suddent  Jerk  and  in  such  a  manner  as  to 
violently  throw  plaintiff  against  the  side  or 
end  of  a  seat  and  by  reason  thereof  injury 
resulted  to  her,  is  sufficient  and  the  proof 
of  these  facts  will  make  a  prima  facie  case 
if  the  plaintiff  was  using' due  care  on  her 
part  Our  conclusion  is  that  the  petition 
was  sufficient,  and  that  point  must  be  ruled 
against  the  defendant 

The  next  assignment  of  error  is  that  the 
court  erred  In  admitting  hearsay  testimony, 
and  in^  this  our  attention  is  called  to  two 
classes  of  testimony.  One  Is  that  certain 
witnesses  were  permitted  to  testify  that  Dr. 
James,  who  had  visited  the  plaintiff  with- 
out being  sent  for  by  her,  stated  on  the  oc- 
casion of  his  visit  that  he  was  the  physi- 
cian of  the  defendant    While  this  was  Im- 
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proper,  this  was  as  tar  as  that  testimony 
went,  and  whether  Dr.  James  was  or  was 
not  a  physician  in  the  employ  of  defendant 
could  not  affect  any  issne  In  this  case,  nor 
can  we  see  how  the  defendant  could  be  In- 
jured by  this  statement;  hence  this  error 
was  harmless. 

Dr.  Tucker  who  was  called  to  visit  plain- 
tiff after  this  injury,  in  testifying  as  to  the 
condition  In  which  he  found  her,  was  per- 
mitted to  repeat  some  statements  made  by 
her  to  him  in  response  to  questions  asked 
her  by  him  during  the  examination.  It  Is 
claimed  that  this  was  hearsay  and  self-serv- 
ing,  and  should  have  been  ezclnded.  It  was 
held  in  this  state  in  the  case  of  Gartalde  v. 
Insurance  Company,  76  Mo.  446,  43  Am. 
Rep.  765,  that  snch  statements  could  not  be 
admitted  tn  evidence,  but  this  case  was 
oremded  by  the  case  of  Groll  t.  Tower,  88 
Ho.  249,  65  Am.  Rep.  858,  and  the  latter 
case  was  followed  tn  the  case  of  Squires 
T.  City  of  OhUlicothe,  89  Mo.  226,  1  8.  W. 
23,  and  it  has  since  that  time  been  the 
settled  law  of  this  state  that  such  testi- 
mony Is  admissible.  Hence  there  was  no 
error  In  admitting  this  testimony.  The 
mle  is  that  a  physician  in  describing  the 
result  of  (m  examination  of  a  patient  may 
give  statements  of  the  patient  made  to  him 
in  the  course  of  the  examination  which  re- 
late to  the  condition  of  the  patient  at  the 
time  and  which  give  the  physician  informa- 
tion proper  for  him  to  have  in  determining 
the  condition  of  the  patient,  but  statements 
made  by  tbh  patient  which  relate  to  her 
past  condition  or  to  the  circumstances  sur- 
rounding the  injury  or  the  manner  In  which 
she  received  It  are  not  admissible.  In  this 
-case  nothing  was  admitted  which  violates 
the  mle. 

Defendant  demurred  to  the  testimony  in 
"this  case,  and  now  contends  that  the  evl- 
■Aence  does  not  show  any  negligence  on  the 
part  of  defendant,  or  that- it  was  In  any  way 
liable.  This  evidence  shows  this  plaintiff 
to  have  been  an  old  lady  in  an  enfeebled 
-condition,  which  fact  the  conductor  knew 
■or  ought  to  have  Imown,  for  he  watched 
her  board  the  car;  that  the  car  was  start- 
■ed  before  she  had  time  to  be  seated;  that 
the  conductor  knew  that  when  the  car  was 
to  be  started  unusual  force  would  have  to 
X>6  applied  to  It.  Under  these  circumstan- 
ces, ttie  conductor  must  be  held  to  have 
'known  that  the  starting  of  this  car  before 
plaintiff  was  seated  would  likely  injure  her, 
and  for  him  nnder  these  circumstances  to 
give  the  signal  and  have  the  car  started  be- 
fore plaintiff  had  had  a  reasonable  time  in 
which  to  be  seated  was  negligent  and  the 
demurrer  to  the  testimony  was  properly 
•overruled. 

124  S.W.-68 


The  last  assignment  of  error  !•  that  the 

counsel  for  plaintiff  used  Improper  remarks 
in  addressing  the  Jury  in  his  closing  argu- 
ment The  remarks  were  as  follows:  "This 
corporation  looks  ahead  and  employs  the 
I)est  counsel  in  Southwest  Missouri,  keeps 
him  on  a  standing  salary  and  when  this 
poor'  old  woman,  60  years  old,  who  hasn't 
got  anything  and  her  boy  supports  her  and 
his  family,  and  works  over  the  hot  iron  In 
the  blacksmith  shops  of  the  Frisco  Road, 
and  they  want  to  come  into  court  here —  " 
Defendant's  counsel  here  objected,  and  ask- 
ed the  conrt  to  reprimand  counsel  for  plain- 
tiff. The  court,  addressing  counsel  for 
plaintiff,  said:  "You  must  be  careful,  Mr. 
Hamlin,  and  keep  within  the  record."  Coun- 
sel for  defendant,  not  being  satisfied  with 
this  admonition,  insisted  that  the  court 
should  reprimand  the  coonsel  in  more  se- 
vere terms,  which  the  conrt  refused  to  do. 
Those  remarks  of  plaintiff's  counsel  were 
improper.  Counsel  In  making  an  argument 
to  a  Jury  ought  to  confine  himself  to  the  is- 
sues In  the  case  and  the  evidence  which 
tends  to  support  them.  In  this  case  he  ought 
not  to  have  called  attention  to  the  fact  that 
this  old  lady  had  nothing,  that  she  was  sup- 
ported by  her  son  who  was  compelled  to 
work  over  the  hot  iron  In  the  shops  of  the 
Frisco  Road,  and  that  the  defendant  was  a 
corporation  who  was  able  to  employ  the 
best  counsel  in  Southwest  Missouri.  These 
were  all  matters  about  which  the  }ury  had 
no  concern,  and  which  they  had  no  right  to 
consider  in  arriving  at  a  verdict  In  this  case. 
The  trial  courts  ought  to  be  careful  to  see 
that  attorneys  on  either  side  of  a  case  do 
not  violate  the  rule  in  these  matters.  It 
does  not  necessarily  follow,  however,  that 
every  case  in  which  an  attorney  trespasses 
the  rule  in  this  respect  shall  be  reversed. 
If  this  were  a  close  case  on  the  evidence 
or  the  damages  assessed  were  unreasonably 
high,  or  there  were  anything  In  the  case  to 
Indicate  that  the  verdict  was  the  result 
of  those  remarks  of  counsel  rather  than  a 
fair  consideration  of  the  testimony,  we 
should  not  hesitate  to  reverse  this  case  up- 
on that  ground,  but,  after  a  careful  consid- 
eration of  the  record  in  this  case,  we  con- 
clude that  the  only  proper  verdict  that  could 
have  been  rendered  was  a  verdict  for  the 
plaintiff,  and  that  the  damages  assessed, 
when  considered  in  the  light  of  the  testi- 
mony relating  to  the  extent  of  plalntifTs 
injury,  are  not  excessive,  and  wfe  therefore 
have  reached  the  conclusion  in  this  casd 
that  the  remarks  of  counsel  for  plaintiff, 
Improper  as  they  were,  did  not  affect  the 
result 

The  judgment  is  for  the  right  party,  and 
will  therefore  be  afSrmed. 
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JAOKSON  COUNTY  v.  SCHMID  et  al. 

(Kansas    (3ty    Oourt   of    Appeals.      Missouri. 

Jan.  21,  1910.    Rehearing  Denied 

Feb.  7,  1910.) 

1.  INTOXICATINQ  LjQUOBS  (J  178*)— PENAL- 
TIES—NatUBB  or  Remedy. 

Rev.  St  1899,  {  3017  (Ann.  St  1906,  p. 
1728),  imposing  a  penalty  tor  selling  liquors 
to  a  dmukard  after  notice  by  his  wife  not  to 
do  BO,  is  not  a  penal  statute,  but  is  highly 
remedial,  and  should  be  liberally  construed. 

[E9d.  Note.— For  other  cases,  se«  Intoxicating 
Liquors,  Cent  Dig.  §  197 ;  Dec.  Dig.  |  178,*] 

2.  Intoxicating  Liquobs  (8  179*)— Penal- 
ties—Gbounds  OF  Acxiow— Sale  to  Dbunk- 
ABD— "N<»Tic«."  ■  " 

The  word  "notice,"  as  used  in  Rev.  St 
1800,  §  3017  (Ann.  St  1906,  p.  1728),  imposing 
a  penalty  for  selling  liquors  to  a  drunkard  after 
notice  from  his  wife  not  to  do  so,  is  synonymous 
with  information,  intelligence,  or  knowledge,  and 
oral  notice  to  the  managing  agent  of  the  dram- 
shop Iteeper  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  179.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4839-4844 ;   vol.  8,  p.  7733.] 

8.   PBINCIPAL  AND  AGENT  (J  177*)— NOTICE  TO 

Agent. 
A  prindpal  is  affected  with  knowledge  of  all 
material  facts  of  which  the  agent  receives  notice 
while  acting  in  the  course  of  his  employment  and 
within  the  scope  of  his  authority. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  iS  670-679;  Dec.  Dig.  J  177.*] 

4.  Intoxicating  Liquobs  (5  179*)— Penal- 
ties—Gbounds  OF  Action— Sale  to  Dbdnk- 
ABD— Notice. 

A  n«tice».  given  under  Rev.  St.  1899,  g 
8017  (Ahii-.  'St  1906,  p.  1728),  imposing  a  penal- 
ty for  Belling  liquor  to  a  drunkard  after  notice 
from  his  wife  not  to  do  so,  need  not  state  that 
the  person  is  a  drunkard,  when  the  reason  for 
the  notice  is  known  to  the  seller. 

[Ed.  Note. — For  other  cases  see  Intoxicating 
Liquors,  Dec  Dig.  {  179.*] 

5.  Intoxicating  Liquobs  (§  179*)— Penal- 
ties —  Obounds  of  Action  —  "Habitual 
Dbunkabd." 

An  "habitual  drunkard,"  as  used  in  Rev. 
8t  1809,  i  3017  (Ann.  St  1906,  p.  1728),  im- 
posing a  penalty  for  selling  to  such  a  person 
after  notice  from  his  wife  not  to  do  so,  is  a 
person  given  to  inebriety  or  the  excessive  use 
of  intoxicating  drinks  to  the  extent  that  he  has 
lost  the  power  or  will,  by  frequent  indulgence, 
to  control  )ii$  -ftypetite. 

J'JEA.  Note.— For  other  cases,  see  Intosicating 
quors,  Dec.  Dig.  |  179.* 
For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3202-^3204.] 

Aiypeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  W.  A.  Powell,  Judge. 

Action  by  Jackson  County,  on  the  relation 
of  Stella  Farley,  against  John  Schmid  and 
others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions  to  enter  Judgment  for  plain- 
tiff. 

Alesblre,  Hardin  ft  Oundlach,  for  appel- 
lant F.  V.  Kander  and  Olney  Burrus,  for 
respondents. 

JOEtNSON,  J.  This  suit  Is  prosecuted  by 
a  married  woman  against  a  dramshop  ke^- 


er  «Dd  bis  bondsmen  to  recover  damages  for 
the  sale  of  Intoxicating  liquor  to  her  hus- 
band, an  habitual  drunkard.  The  petition 
Is  in  four  counts,  but  two  were  dismissed  at 
the  trial  and  the  verdict  was  rendered  on  the 
remaining  two,  viz.,  the  first  and  the  fourtb. 
Afterward  the  court  sustained  a  motion  for 
a  new  trial  filed  by  defendant,  on  the  ground 
of  "error  in  living  lustructioDB  for  plaintiff 
and  In  refusing  instmctions  for  defendant." 
Plaintiff  a];^>ealed  from  the  order  and  Judg- 
ment granting  a  new  trial. 

Dtfendant  was  a  licensed  dramshop  keep- 
er, in  business  at  Sheffield,  near  Kansas  City, 
but  lived  on  a  farm  about  two  miles  from  his 
dramshop.  The  evidence  of  plaintiff  tends 
to  show  that  on  account  of  ill  health,  defend- 
ant spent  most  of  his  time  on  the  farm,  and 
Intrusted  the  management  of  the  dramsbi^ 
to  his  son ;  that  the  husband  of  plaintiff  was 
an  habitual  drunkard,  who  spent  much  of 
his  time  and  wages  in  defendant's  dramshop ; 
that  plaintiff  went  to  the  place  while  her 
husband  was  there  drinking,  and  orally  noti- 
fied the  defendant's  son,  who  was  there  in 
charge  of  the  business,  not  to  sell  her  hus- 
band liquors,  and  that  afterwards,  on  the 
occasions  alleged  in  the  first  and  fourth 
counts  of  the  petition,  sales  of  Intoxicating 
liquors  were  made  to  the  inebriate  husband, 
despite  the  notice. 

The  evidence  of  defendant  differs  In  im- 
portant respects  from  that  of  plaintiff,  but 
the  questions  of  law  we  are  called  upon  to 
decide  require  us  to  consider  the  facts  in  the 
light  most  favorable  to  plaintiff.  The  part 
of  the  instructions  given  at  the  request  of 
plaintiff  which  the  court  at  the  hearing  of 
the  motion  for  a  new  trial  found  to  be  erro- 
neous is  as  follows:  "If  they  [the  Jury]  be- 
lieve from  the  evidence  •  *  •  that  Stel- 
la Farley  verbally  notified  the  defendant  or 
John  Schmid,  his  son,  if  they  find  from  the 
evidence  he  was  his  agent  in  charge  of  his 
said  saloon,  *  ♦  .  *  not  to  sell,  give  away, 
or  otherwise  dispose  of  to  the  said  William 
S.  Farley  any  intoxicating  liquors,  and  that 
afterwards  the  said  John  Schmid,  or  his 
agents  in  charge  of  his  salo<m  and  dramshc^ 

♦  •  *  did  sell,"  etc.  The  question  in  con- 
troversy Is  whether  or  not  oral  notice  to  the 
managing  agent  in  charge  of  defendant's- 
business  was  notice  to  defendant  within  the 
meaning  of  section  3017,  Rev.  St  1899  (Ann. 
St  1906,  p.  1728).  The  material  portion  of 
that  statute  is  that:   "Any  dramshop  keeper 

*  •  •  selling,  giving  away  or  otherwise 
disposing  of  or  suffering  the  same  to  be  done- 
about  his  premises,  any  intoxicating  liquors 
to  any  habitual  drunkard  after  such  dram- 
shop keeper  *  •  *  shall  have  been  noti- 
fied by  the  wife  •  •  *  not  to  sell  •  •  f 
to  such  person  •  •  *  shall  forfeit  and 
pay  to  such  wife  •  •  *  for  every  such 
offense  a  sum  not  less  than  fifty  nor  more 
than  five  hundred  dollars  to  be  recovered  by 
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the  party  entitled  to  sae  by  dvU  action. 
*  *  *  A  notice  given  under  this  section 
shall  be  deemed  a  continuing  notice  to  the 
person  notified." 

Defendant  Invokes  the  rale  that  "where  the 
statute  requires  notice  without  prescribing 
the  method  of  service,  personal  notice  Is  in- 
tmded"  (Byan  v.  Kelly,  Q  Mo.  App.  386 ;  Doyle 
T.  Railway,  113  Mo.,  loc.  dt  285, 20  8.  W.  970 ; 
City  V.  GaUle,  48  Mo.  App.,  loc  dt  387),  and 
points  to  the  case  of  EUlke  t.  McGrath,  100 
Ky.  037, 38  S.  W.  877,  decided  by  the  Court  of 
Appeals  of  Kentucky,  as  an  authority  direct- 
ly, in  iwlnt  We  find  the  Kentucky  statute 
differs  from  ours  In  phraseology  and  mean- 
ing. There  the  wife  Is  required  to  give  a 
formal  written  notice  to  "the  person  so  sell- 
ing prior  to  the  offense  complained  of."  Our 
statute  does  not  say  that  the  notice  shall  be 
written,  nor  does  It  specifically  provide  that 
it  shall  be  given  to  the  person  making  the 
sale.  Though  It  provides  for  a  penalty,  the 
statute  is  not  of  the  class  called  penal.  Ed- 
wards ▼.  Brown,  67  Mo.  377.  It  is  highly 
remedial,  and  we  think  should  be  reason- 
ably, even  liberally,  construed,  in  order  that 
due  effect  may  be  given  the  beneficent  In- 
tent it  clearly  expresses.  Pettis  Co.  v.  De 
Bold,  136  Mo.  App.  205,  117  S.  W.  88.  The 
words  "notified"  and  "notice"  as  employed 
in  this  statute  are  not  to  be  considered  as 
In  any  degree  technical,  but  as  synonymous 
with  Information,  Intelligence,  knowledge. 
Wile  V.  Town  of  Southbury,  43  Conn.  53. 
The  word  "notice"  does  not  necessarily 
imply  notice  given  in  writing.  The  meaning 
to  be  given  it  by  the  courts  is  to  be  con- 
trolled largely  by  the  context,  and  by  the 
purpose  of  the  enactment.  An  oral  notice 
given  the  agent  who  sold,  or  allowed  the 
liquor  to  be  sold,  was  notice  to  the  princi- 
pal. "The  duty  of  an  agent  to  inform  his 
prindpal  of  all  material  facts  Is  a  duty 
which  the  law  conclusively  presumes  that 
the  agent  has  performed,  and  a  principal 
Is  therefore  affected  with  knowledge  of  all 
nurterial  tects,  of  -which  the  agent  receives 
notice  or  acquires  knowledge  while  acting 
in  the  course  of  his  employment,  and  with- 
in the  scope  of  his  authority,  although  the 
agent  does  not  inform  his  principal  thereof." 
31  Cyc.  1587.  Under  this  rule,  the  presomi)- 
tlon  should  be  indulged  that  defendant  re- 
ceived the  notice,  and,  as  a  matter  of  fact, 
the  evidence  of  plaintiff  shows  that  be  did 
receive  it  The  point  that  the  notice  !•  In- 
sufficient Is  purely  technical — too  technical 
to  defeat  what  appears  to  be  a  meritorious 
cause  of  action. 

The  first  Instruction  asked  by  the  defend- 
ant required  the  lury  to  find  that  plaintiff 
notified  defendant  "that  her  husiand  waa 
an  haWual  drunkard,  and  not  to  sell  or 
give  to  William  Farley  any  Intoxicating  liq- 
uors," etc.  The  court  gave  the  instruction, 
after  Btriklng  out  the  words  we  liave  itali- 


cized. The  statute  (section  8017)  does  not 
require  the  wife  to  do  more  than  to  notify 
the  dramshop  keeper  not  to.sdl  her  hus- 
band intoxicating  liquors.  A  case  might  be 
imagined  where,  In  Justice  to  thd  dramshop 
keeper,  the  warning  should  be  accompanied 
by  a  statement  of  the  reason  for  giving  it; 
but.  In  the  present  instance,  defendant's 
agent  could  not  fall  to  know  the  reason. 
Plaintiff's  husband  made  defendant's  sa- 
loon his  loafing  place;  he  was  a  wage-earn- 
er, and  when  he  drew  his  money,  he  spent 
practically  all  of  it  at  defendant's  bar,  leav- 
ing his  wife  and  children  In  want  When 
plaintiff  went  to  the  dramshop  to  find  her 
husband,  and  told  defendant's  son  not  to 
sell  him  any  more  liquor,  the  son  knew  the 
reason,  and  It  would  be  a  mockery  of  Jus- 
tice should  defendant  be  suffered  to  escape 
liability  on  the  ground  that  plaintiff  failed 
to  state  that  her  husband  was  an  habitual 
drunkard.  Defendant  asked  the  court  to 
Instruct  the  Jury  "that  the  term  'habitual 
drunkard'  as  used  In  these  Instructions  is 
a  person  given  to  Inebriety  or  the  excessive 
use  of  intoxicating  drinks  to  the  extent  that 
he  has  lost  the  power  or  will,  by  frequent 
indulgence,  to  control  his  appetite  for  it 
to  tuch  an  extent  that  he  becomes  intoxicat- 
ed a»  often  at  the  temptation  is  presented 
by  his  being  in  the  vicinity  where  intoxica- 
ting liquors  are  sold."  The  court  struck  out 
the  italicized  part  of  the  instruction,  and 
gave  it  as  so  modified.  The  instruction  as 
given  sufficiently  defines  the  term  "habitual 
dnmkard."  Ishler  t.  Isbler,  81  Mo.  App. 
667 ;  Glenn  v.  Glenn,  87  Mo.  App.  377;  Page 
V.  Page,  43  Wash.  293,  86  Pac.  582,  6  Ia  B. 
A.  (N.  S.)  914,  117  Am.  St  Rep.  1054.  We 
quote  with  approval  the  definition  of  the 
term  in  Page  v.  Page,  supra:  "To  be  an' 
habitual  drunkard  a  person  does  not  have 
to  be  drunk  all  the  time,  nor  necessarily  In- 
capacitated from  pursuing,  during  the  work- 
ing hours  of  the  day,  ordinary  unskilled 
manual  labor.  One  is  an  habitual  drunk- 
ard. In  the  meaning  of  (jie  divorce  laws,  who 
has  a  fixed  habit  of  frequently  getting 
drunk.  It  Is  not  necessary  that  he  be  con- 
stantly or  universally  drunk,  nor  that  he 
have  more  drunken  than  sober  hours.  It  is 
eix>ugb  that  he  have  the  habit  so  firmly 
fixed  upon  him  that  he  becomes  drunk  with 
recurring  frequence  periodically,  or  that  he 
is  unable  to  resist  when  the  opportunity 
and  temptation  is  presented." 

Other  points  are  made,  but  we  shall  dis- 
pose of  them  by  saying  the  case  was  fair- 
ly tried,  without  substantial  error,'  and  that 
a  new  trial  should  not  have  been  granted. 
Accordingly  the  Judgment  is  reversed,  and 
the  cause  remanded,  with  directions  to  en- 
ter Judgment  for 'plaintiff  on  the  verdict  in 
accordance  with  the  views  expressed.  All 
concur. 
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M  eOORMICS  T.  STEPHENS  et  aL 

(KaaBaa    CStjr   Gourt   of   Appeals.     Miasoatl. 

Jan.  24t  1910.) 

L  JuoauKsi  (I  213*)  — BENomoiT— Notice. 
The  nile,  that  an  agreement  that  a  caae 
shall  abide  by  the  dedsion  of  another  case  does 
not  entitle  the  party  in  whose  favor  the  deci- 
sion is  claimed  to  be  to  a  Jadgment  without 
notice  to  his  opponent  does  not  apply  where 
the  parties  have  submitted  the  cause  and  tbe 
court  has  talcen  it  under  advisement:  but,  in 
such  case,  the  court  may  render  judgment  with- 
out notice  to  the  parties. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  J.213.*] 

2.  JuDaicENT  ({  210*)— REKDinon. 

Where  tbe  court  agreed  to  hold  a  submitted 
case  under  advisement  until  the  decision  in  an- 
other case,  it  was  not  compelled  to  wait  until 
notified  of  the  latter  decision  by  formal  mandate 
Iwfore  rendering  judgment. 

IBU.  Note.— For  other  cases,  see  Judgment. 
Dec.  Dig.  i  210.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  H.  L.  McCune,  Judge. 

Action  by  F.  P.  McCormlck  against  Sarah 
A.  Stephens  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Harry  B.  Walker  and  Ball  &  Ryland,  for 
appellant  W.  F.  Allen  and  Jas.  B.  Trogdon, 
for  respondents. 

JOHNSON,  J.  This  action  Is  to  enforce 
the  lien  of  certain  special  tax  bills.  A  trial 
to  tbe  court  without  the  aid  of  a  Jury  re- 
sulted In  a  Judgment  for  defendants,  and 
the  cause  is  here  on  the  appeal  of  plaintiff. 
The  tax  bills  were  of  tbe  same  issue  as 
those  involved  in  tbe  case  of  McCormlck  v. 
Moore,  134  Mo.  App.  069,  114  S.  W.  40.  and, 
since  the  Issues  made  by  tbe  pleadings  and 
evidence  are  the  same  in  the  two  cases,  our 
opinion  In  tbe  Moore  Case  settles  every 
question  now  before  us  except  one  of  prtLC- 
tice. 

It  Is  contended  by  plaintiff  that  the  Judg- 
ment was  prematurely  rendered  and  should 
be  set  aside  as  irregular.  Facts  pertinent 
to  this  contention  are  as  follows:  The  rec- 
ord shows  the  case  was  tried  and  submitted 
to  the  court  January  17,  1907,  and  was  tak- 
en under  advisement,  and  that  on  Decem- 
ber 7,  1906,  tbe  following  Judgment  was  en- 
tered of  record:  "Now  on  this  day  come 
parties  by  their  respective  attorneys,  and 
this  cause  heretofore  having  been  tried  and 
previously  by  the  court  taken  under  advise- 
ment, and  tbe  court  now  being  fully  advised 
in  the  premises,  and  by  agreement  of  par- 
ties tbe  Jury  having  been  previously  waiv- 
ed in  this  cause,  and  on  argument  of  coun- 
sel, the  court  finds  the  issues  in  favor  of 
the  defendants.  It  Is  therefore  considered, 
ordered,  and  adjudged,"  etc.  Afterward,  on 
December  10,  1908,  plaintiff  filed  bis  motion 
for  a  new  trial,  which  was  overruled,  and 
on  January  6tta  be  filed  a  motion  (also  over- 


rated) "to  set  aside  the  Judgment  for  irreg- 
ularity." The  alleged  Irregularity  consists 
of  the  fact  that  the  trial  court  rendered 
Judgment  without  notice  to  plaintiff  or  his 
counsel  and  before  the  mandate  was  Issued 
by  tbls  court  In  McCormlck  ▼.  Moore.  It 
is  contended  by  plaintiff  that,  when  tbe 
court  took  the  case  under  advisement,  tbe 
announcement  was  made  that  it  would  not 
be  decided  tmtil  after  tbe  final  decision  in 
McCormlck  y.  Moore,  and,  in  support  of 
this  contention,  counsel  point  to  a  colloquy 
between  the  court  and  counsel  at  tbe  con- 
clusion of  the  trial  and  to  the  minutes  of 
the  Judge's  docket  The  colloquy  was  as 
follows:  "The  Court:  Now,  In  this  case  my 
decision  is  to  be  withheld  until —  Counsel 
for  Defendants:  The  case  of  McCormlck  t. 
Moore,  No.  25,221,  which  is  now  on  appeal" 
The  minutes  referred  to  were  as  follows: 
"Jury  waived.  Case  tried.  Decision  to 
await  the  determination  of  McCormlck  t. 
Moore,  No.  25,221  In  Court  of  Appeals."  Tbe 
judgment  in  McCormlck  r.  Moore  was  af- 
firmed June  29,  1908.  The  motion  for  re- 
hearing filed  by  plaintiff  went  over  the  sum- 
mer vacation  and  was  not  passed  on  until 
December  7,  1908,  at  which  time  It  was 
overruled.  On  the  same  day,  counsel  for  de- 
fendants appeared  before  the  circuit  court, 
and  that  court  without  notice  to  plaintiff, 
entered  the  present  Judgment  The  next 
day  a  motion  to  certify  to  the  Supreme  Court 
was  filed  In  the  Court  of  Appeals  In  Mc- 
Cormlck v.  Moore,  and  that  motion  was 
still  pending  when  tbe  appeal  was  taken  in 
tbls  case.  Afterward  the  motion  to  certify 
was  overruled  and  a  mandate  was  issued. 

Plaintiff  invokes  the  rule  applied  by  the 
St  Louis  Conrt  of  Appeals  in  Schaeffer  v. 
Siegel,  7  Mo.  App.  642,  that  "an  agreement 
that  a  case  shall  abide  by  the  decision  of 
another  case  does  not  entitle  the  t>arty  In 
whose  favor  the  decision  Is  claimed  to  be  to 
a  Judgment  without  notice  to  his  opponent" 
Arguendo,  we  concede  the  soundness  of  this 
rule,  but  say  It  has  no  application  to  cases 
such  as  the  present  wbere  the  parties  have 
tried  and  submitted  tbe  cause  and  the  court 
has  taken  It  under  advisement  In  sucb 
cases,  the  court  may  render  judgment  with- 
out notice  to  the  parties,  since  constructive- 
ly they  are  present  In  court  "A  party  prop- 
erly brought  into  court  is  chargeable  with 
notice  of  all  subsequent  steps  taken  In  the 
cause  down  to  and  including  the  judgment 
although  he  does  not  In  fact  appear  and 
has  no  actual  notice  thereof."  29  Cyc.  1116. 
The  announcement  that  judgment  would  be 
withheld  until  the  decision  of  tbe  Moore 
Case  did  not  Impose  any  additional  duty  on 
the  court  nor  give  plaintiff  a  right  to  be  noti- 
fied. 

We  do  not  agree  with  plaintiff  that  the 
court  rendered  judgment  In  adrance  of  the 
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time  stated  In  the  annoancement  It  la  mani- 
fest both  parties  understood  the  court  to 
announce  that  It  would  hold  the  submitted 
case  under  advisement  until  It  knew  the 
views  entertained  by  the  higher  tribunal 
respecting  the  companion  case.  The  court 
waited  until  the  motion  for  a  rehearing  was 
overruled,  and  that  was  as  long  as  he  stat- 
ed he  would  wait.  It  was  not  contemplated 
he  should  wait  until  notified  of  the  decision 
In  the  Moore  Case  by  formal  mandate.  We 
think  efTect  should  be  given  the  manifest  In- 
tention of  the  parties,  and  that  no  violence 
was  done  such  intention  by  the  action  of 
the  court  in  giving  Judgment  Plaintiff  has 
had  his  day  in  court  There  is  no  constitu- 
tional question  in  this  case.  Paving  Co.  v. 
O'Brien,  128  Mo.  App.  285,  107  8.  W.  26. 
The  Judgment  Is  affirmed.    AU  concur. 


McCORMICK  V.  ALLENDOBPH  et  al. 

(Kansas    City   Court    of   Appeals.     Missouri. 

Jan.  24,  1910.) 

Appeal  from  (^rcuit  Court,  Jackson  County; 
H.  L.  McCune,  Judge. 

Action  by  F.  P.  McGormlck  against  Rattle 
It.  Allendorph  and  others.  E^m  the  judgment 
plaintiff  appeals.    AflSrmed. 

Hany  B.  Walker  and  Ball  &  Ryland,  for  ap- 
pellant. Alesblie,  Hardin  &  Gundlacb,  for  re- 
spondents, 

JOHNSON,  J.  For  the  reasons  stated  in 
McCormick  t.  Stephens  (decided  at  this  term) 
124  S.  W.  1076,  the  judgment  in  this  case  is  af- 
firmed.   All  concur. 


CROUCH  V.  KANSAS  CITZ  SOUTHERN 
»    BY.  CO. 
(Kansas   City   Court   of   Appeals.     Missouri. 
Jan.  24,  19ia) 

Dauaoxs  (I  112*)— Mkabubb  or  Dakaois— 

INJUBT  TO  Land. 

In  an  action  for  destruction  of  plaintiff's 
meadow  from  fire  set  by  defendant's  negligence, 
where  the  roots  of  the  grass  were  killed  so  that 
it  would  have  to  be  re-seeded,  the  measure  of 
damage  was  the  rental  value  of  the  land  and 
the  cost  of  re-seeding. 

[X!d.  'Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  281-283 ;    Dec.  Dig.  {  112.*] 

Appeal  from  Circuit  Court  Vernon  Coun- 
ty; B.  O.  Tburman,  Judge. 

Action  by  Lucy  E.  Crouch  against  the  Kan- 
sas City  Southern  Railway  Company.  From 
a  judgment  for  plalntifT,  defendant  appeals. 
Affirmed.  Case  transferred  to  the  Supreme 
Court 

Cyrus  Crane  and  H.  C  Clarke,  fbr  appel- 
lant   Scott  A  Bowker,  for  respondent 

BROADDUS,  P.  J.  TUs  is  an  action  for 
damages  for  the  destruction  of  plaintiff's 
meadow,  alleged  to  have  been  destroyed  by 
Are  set  by  the  negligence  of  defendant  The 
petition  is  in  three  counts  covering  three 


distinct  fires.  The  jury  returned  a  verdict  in 
favor  of  plaintiff  and  defendant  appealed. 
The  petition  alleged,  and  the  evidence  show- 
ed, that  the  fire  completely  destroyed  the 
roots  of  the  grass,  and  it  is  so  conceded  by 
defendant.  The  court  instrncted  the  jury  that 
the  measure  of  plaintiff's  damages  was  the 
rental  value  of  the  land  and  the  cost  of  re- 
seeding.  The  question  raised  on  the  appeal 
is  one  of  law. 

This  court  has  decided  that  the  measure  of 
damages  in  such  cases  Is  the  rental  value  of 
the  land  and  the  cost  of  re-seeding.  Adam  v. 
Railroad,  122  8.  W.  1136;  Knight  Bros.  v. 
Railroad,  122  Mo.  App.  38,  98  8.  W.  81 ;  Doty 
V.  Railroad,  136  Mo.  App.  254, 116  S.  W.  1126; 
Mattis  V.  Railroad,  138  Mo.  App.  61,  119  8. 
W.  998.  The  St  Louis  Court  of  Appeals 
holds  otherwise:  That  the  damage  In  such 
cases  is  to  the  land  itself,  and  that  the  meas- 
ure for  such  damage  is  the  difference  be- 
tween the  value  of  the  land  with  the  crop 
standing  and  growing  thereon  and  its  value 
after  the  destruction  of  the  crop.  Wiggins 
V.  Railroad,  119  Mo.  App.  492,  95  S.  W.  811 ; 
Wiggins  V.  Railroad,  129  Mo.  App.  369,  108 
8.  W.  574;  Carter  v.  RaUroad,  128  Mo.  Ami. 
67, 106  S.  W.  61L 

In  Railroad  v.  Jones,  S9  Ark.  105,  26  S.  W. 
595,  it  is  held  that:  "The  measure  of  dam- 
ages Is  the  cost  of  re-seedlng  and  the  rental 
value  until  it  is  restored."  And  it  is  so  held 
in  Railroad  v.  Hixon,  110  Ind.  226,  11  N.  E. 
285,  and  in  Vermilya  v.  Railroad,  66  Iowa,  606, 
24  N.  W.  234,  65  Am.  Rep.  279.  Where  the 
damage  was  to  forest  trees  which  were  part 
of  the  realty  the  Supreme  .Court  holds  that 
the  measure  was  the  difference  between  the 
value  of  the  trees  before  the  fire  and  after 
the  fire.  Atkinson  v.  Railroad,  63  Mo.  367. 
In  Matthews  v.  Railroad,  142  Mo.  646,  44  S. 
W.  802,  the  property  destroyed  was  a  bam. 
It  was  held  that  the  measure  of  damages  was 
the  value  of  the  bam  at  the  time  it  was 
burned.  It  will  be  seen  that  in  these  two 
cases  although  the  property  destroyed  was  a 
part  of  the  realty  itself,  the  court  determines 
the  damage  to  be  the  value  of  the  thing  de- 
stroyed, without  reference  to  its  effect  upon 
the  Inheritance. 

If  the  rule  in  such  cases  is  to  govern — that 
the  measure  of  damages  is  the  difference  be- 
tween the  value  of  the  land  before  and  after 
the  destruction — a  tenant  under  a  lease  for 
two  years  whose  meadow  suffers  total  de- 
stractlon  the  first  year  of  such  lease  would 
have  no  remedy  whatever,  damnum  absque 
Injorla.  If  the  owner  of  a  tract  of  land  com- 
prising 1,000  acres  should  suffer  a  small  loss 
to  one  of  his  meadows,  it  is  not  probable  he 
would  have  any  redress  for  his  loss  what- 
ever ;  because  of  the  insignificance  of  his  loss 
of  the  market  value  of  so  great  a  body  of 
lend  would  not  be  affected  thereby,  and  yet 
he  would  be  put  to  the  trouble  and  expense 
of  re-seeding  in  order  to  restore  his  meadow. 
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The  qnestlon  Is  Important  for  the  reason 
that  It  Is  one  that  will  In  all  probability  con- 
tinue to  arise,  and  should  In  our  (pinion  be 
settled  by  the  Supreme  Court  In  the  mean- 
time we  adhere  to  our  former  decisions,  and 
affirm  the  action  of  the  lower  court  All  con- 
car.    Ordered  transferred  to  Supreme  Court 


WEBSTER  V.  BERRY. 

(Springfield  Conrt  of  Appeals.    MissoorL    Jan. 
10,  I&IO.    On  Petition  for  Rehear- 
ing, Feb.  7,  1910.) 

1.  Appeai.  and  Ebbob  (J  671*)— Abstbact  of 

RECOBD— SUFFICIENCT. 

The  abstract  of  the  record  not  showing  that 
the  bill  of  exceptions  was  filed  by  a  proper  or- 
der of  court  duly  entered  of  record,  or  was 
authenticated  by  being  signed  by  the  judge,  is 
insufficient  to  aJlow  consideration  of  such  bill, 
as  such  defects  cannot  be  supplemented  by  any^ 
thing  in  the  bill. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  2867-2872;  I>ec.  Dig.  ( 
671.»] 

2.  Apfsai,  and  Ebbob  (§  580*)— Absibact  of 
Recobd. 

The  requirement  of  the  statute,  as  well  as 
of  the  rules  of  court  that  appellant  shall  file 
an  abstract  of  the  entire  record,  cannot  be  dis- 
regarded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  2574;  Dec.  Dig.  $  580.*] 

Appeal  from  Circuit  Court,  Barton  Coun- 
ty; B.  Q.  Thurman,  Judge. 

Action  by  Jesse  Webster  against  James 
Berry,  Judgment  for  plaintiff.  Defendant 
appeala   Affirmed. 

J.  S.  Daris,  (oc  appellant  Oscar  B.  Elam, 
tor  respondent 

NIXON,  P.  J.  Tbte  case  in  its  peregrina- 
tions reminds  ns  of  the  much  traveled  Ho- 
meric hero  who  was  buffeted  and  baffled  on 
many  climes  and  shores.  The  appellant  was 
sued  In  his  own  neighborhood  before  a  Jus- 
tice of  the  peace,  the  result  being  a  mistrial. 
He  filed  an  afiSdavlt  against  the  Inhabitants 
of  the  township.  Thereupon,  the  case  tools 
another  turn  Into  another  township,  where, 
more  fortonately  for  the  plaintiff  in  the  re- 
sult, the  Jury  returned  a  verdict  against  the 
defendant  From  this,  the  defendant  appealed. 
He  then  filed  an  affidavit  against  the  Judge 
of  the  circuit  court,  and  the  case  was  trans- 
ferred from  Barry  county  to  Barton  county, 
where  a  Jury  agala  rendered  a  verdict  against 
the  defendant.  From  that  Judgment,  he  took 
an  appeal  to  the  Kansas  Oity  Court  of  Ap- 
peals, and  the  case  has  been  transferred  to 
this  court.  Owing  to  the  defects  hereinafter 
referred  to  in  the  abstract,  and  his  failure  to 
comply  with  the  rules,  the  appeal  must  b6 
bomewbat  summarily  disposed  of. 

The  respondent  in  his  brief  and  argument 
calls  our  attention  to  the  fact  that  the  ab- 
stract of  the  record  in  this  case  wholly  falls 
to  comply  with  the  requirements  of  the  rules 


of  this  court  The  only  showing  in  the  ab- 
stract of  the  record  in  this  case  as  to  the  fil- 
ing of  the  bill  of  exceptions  is  as  follows: 
"Jesse  Webster,  Plaintiff,  v.  James  Berry, 
Defendant  Record  entry  shows  that  the  bill 
of  exceptions  in  this  case  was  filed  with  the 
clerk  of  the  Barton  cotmty  circuit  conrt  on 
the  ISth  day  of  October,  1900."  It  is  appar- 
ent that  this  entry  does  not  show  that  the 
bill  of  exceptions  was  signed  by  the  Judge,  or 
that  it  was  filed  by  the  proper  order  of  conrt 
duly  entered  of  record,  and  that  It  does  not 
diow  whether  it  was  filed  In  term  time  or  in 
racatioiL  This  Is  not  sufficient  as  has  been 
ruled  in  many  cases  both  In  the  Supreme 
Conrt  and  the  Appellate  Courts  of  this  state. 
It  is  essential  that  the  abstract  of  the  record 
itself  should  show  that  it  was  filed  by  a  proper 
order  of  court  duly  entered  of  record.  Clay 
v.  Union  Wholesale  Pub.  Co.,  200  Mo.,  loc. 
clt  673,  98  S.  W.,  loc  clt  577.  It  was  further 
essential  that  it  should  show  that  the  bill  of 
exceptions  was  authenticated  by  being  signed 
by  the  Judge.  Harris  v.  Wilson,  199  Mo.  412, 
97  S.  W.  591;  Everett  v.  Butler,  192  Mo.  564, 
91  8.  W.  890;  Novlnger  v.  Qulney,  O.  &  K.  C. 
R.  Co.,  131  Mo.  App.  337,  lU  S.  W.  515. 
None  of  the  defects  of  the  abstract  could  be 
supplemented  by  anything  that  the  bill  of  ex- 
ceptions itself  might  contain.  There  is  no 
showing  that  the  bill  of  exceptions  was  filed 
in  obedience  to  any  order  of  court  duly  enter- 
ed upon  the  record,  or  that  it  was  signed  by 
the  Jndgre,  and  consequently  It  does  not  com- 
ply with  the  rules  In  regard  to  abstracts. 

Nothing  is  left  upon  the  record  proper,  ex- 
cept the  petition  in  this  case.  As  this  was 
an  appeal  from  a  trial  first  had  in  a  Justice 
of  the  peace  court,  in  which  great  Indulgence 
is  shown  towards  formality  in  pleading,  an 
examination  of  the  petition  as  a  whole  re- 
veals that  while  it  is  Irregular  and  inartistic, 
and  not  In  compliance  with  the  strict  rules 
of  pleading  In  courts  of  record,  it  does  suffi- 
ciently state  a  cause  of  action  under  the  lib- 
eral practice  in  Justice  of  the  peace  courts. 

The  Judgment  is  accordingly  affirmed,  and 
the  appeal  dismissed.    All  concur. 

On  Petition  for  Rehearing. 

We  have  again,  with  patience,  gone  over 
the  abstract  of  the  record  in  this  case  In  or- 
der to  guard  against  any  mistake  that  might 
have  been  committed,  and  to  assure  ourselves 
that  no  injustice  has  been  done  the  appellant 
In  the  opinion  heretofore  delivered-  We  are 
fully  confirmed  In  the  correctness  of  our  pre- 
vious ruling,  and  also  find  other  fi^tal  defects 
in  the  appellant's  abstract  of  the  record.  It 
is  with  reluctance  that  we  summarily  dispose 
of  cases;  but  when  the  motion  Is  made  by  the 
opposite  party,  and  not  only  our  roles  but  the 
statute  as  well  requires  that  the  appellant 
shall  file  "printed  abstracts  of  the  entire  rec- 
ord," we  have  no  discretion,  but  are  required 
to  dismiss  the  appeal.    The  law  as  to  ab- 
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streets  is  as  binding  as  the  law  of  contracts, 
and  must  be  impartially  enforced  as  a  rule 
of  action  governing  appellate  courts.  Not- 
Arltitstandlng  tbat  it  may  seem  harsb  to  the 
members  of  tbe  bar  who  represent  the 
losing  party,  it  Is  yet  Indispensable  to  the 
prompt  transaction  of  business  In  appellate 
courta  G?he  experience  of  tbe  Supreme  Court 
and  of  all  appellate  courts  is  graphically  ex- 
pressed by  Justice  Lamm  In  Pennowfsky  v. 
Coerver,  205  Mo.,  loc.  dt  137.  103  S.  W.  542: 
"A  bill  o^  exceptions  is  what  Its  very  name 
imports — a  receptacle  for  exceptions — and 
Is  not  a  fit  legal  vessel  to  hold  matter  be- 

.  longing  to  the  record  proper;  hence  a  recital 
in  such  bill  cannot  be  held  evidence  of  such 
matter,  secundum  artenr.  •  •  •  with  pa- 
tience, line  upon  line,  and  precept  upon  pre- 
cept, we  have  steadily  pointed  out  what  the 
"record  proper"  is,  and  the  mandatory  require- 
ments of  statutes  and  of  appellate  rules  call- 
ing for  an  abstract  of  the  record  proper,  as 
such.  Over  and  over  again  It  has  been  point- 
ed out  that  no  part  or  parcel  of  the  record 
proper  has  lot  or  place  in  the  bill  of  excep- 
tions; and  if  put  Into  such  bUl,  and  left  out 

.of  the  abstract  of  tbe  record  proper,  it  Is 
fatal  infirmity.  In  saying  so,  onr  yea  has 
been  yea — onr  nay,  nay,  to  the  crossing  of  a 
*t'  and  the  dotting  of  an  t'  Feradventure,  by 
<K>ntlnued  iteration  and  reiteration,  this  bread 
■cast  upon  the  waters  will  return  to  ns  in 
many  days  in  the  form  of  orderly  obedience 
to  positive  law,  so  that  tbe  unhappy  result 
to  our  brethren  of  the  bar  of  a  case  riding  off 
on  anything  short  of  its  merits  will  come  to 
an  end,  or  grow  small  by  degrees.  So  mote 
It  be." 

The  moti<m  for  rehearing  is  denied.    All 
concur. 


tuck:  v.   SPRINGPIBIiD  TRACTION  00. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 
10,  1910.     Rehearing  Denied  Feb.  7,  lOia) 

1.  Plkadino  (I  406*)— Petition— SurnciEN- 
or  Arraa  Answkb. 

Where,  in  an  action  (or  injuries  in  a  col- 
lision between  defendant's  street  car  and  tbe 
vehicle  in  wliich  plaintiff  was  riding,  tlie  peti- 
tion, not  only  charged  negligence  generally,  but 
set  ont  in  wtiat  tlie  negligence  consisted  in  a 
manner  sufficient  to  apprise  defendant  of  tbe 
particular  and  special  negligence  on  which  lia- 
Dllity  was  songlit  to  be  established,  it  was  suffi- 
cient after  answer,  though  it  might  have  l)een 
subject  to  a  motion  to  make  moie  specific. 

[Eld.   Note.— For  other   cases,   see   Pleading, 
Cent  Dig.  1 1369 ;  Dec.  Dig.  §  406.*] 

2.  Tbijx  ({  ^29*)  —  Misconduct  of  Judob— 

MATKniALITT. 

A  casual  remaifc  by  tbe  trial  Judge  during 
the  introduction  of  evidence  in  an  injury  case 
as  to  whether  plaintilTs  counsel  was  receiving  a 
contingent  fee  for  prosecuting  the  same,  that 
it  "was  probably  the  usual  fee,"  was  Immate- 
rial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  80,  81;   Dec.  Dig.  |  ^.*] 


8.  APP2AI.  AND  Ebsob   (I   1002*)— VraiiicT— 

Review. 

A  verdict  Iwsed  on  conflicting  evidence  suffi- 
cient to  sustain  the  same  will  not  be  reversed 
on  appeal. 

IBi.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3835-3937j  Dec.  Dig.  { 
1002.*] 

4.  Neouoence  (S  136*)— ^Question  itjs  Jubt. 
The  existence  o{  negligence  is  a  fact  to  be 
proved,  and  whether  negligence  or  care  exists 
In  a  given  case  is  peculiarly  and  exclusively  for 
the  jury's  determination. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i§  277-353 ;    Dec.  Dig.  i  136.*T 

6.  Tbiai.  (}  126*)  —  MiscONoncT  o»  Attob- 

NET. 

Plaintiff's  attorney  in  argument  accused  de- 
fendant's attomev  of  not  trying  the  case  fairly, 
saying  tbat  he  Lad  objected '«Bd"  objected  ejl 
through  the  case,  and  asked  the  court  to  repri- 
mand plaintiff's  attorney.  On  objection  lieing 
made  and  orerruled,  plaintiff's  attorney  con- 
tinued by  stating  tbat  defendant's  attorney  had 
tried  bluffing  from  the  start  and  bad  been  un- 
fair. Again  on  objection,  plaintilTs  attorney 
was  permitted  to  proceed  with  reprimand.  BeU, 
that  such  argument  was  highly  reprehensible  and 
deserved  an  immediate  reprimand. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  308;  Dec.  Dig.  |  126.*] 

6.  Appeal  and  Ebbob  (S  1060*)— Review— 
Pbejudioe— Misconduct  op  Attobney. 
Argument  of  an  attorney  to  the  jury,  though 
reprehensible  and  improper,  and  permitted  witb< 
out  the  sustaining  of  an  objection  or  reprimand 
by  the  judge,  was  not  ground  for  reversal,  where 
it  appeared  on  the  whole  case  that  the  Judgment 
was  for  the  right  pa.Tty. 

[E}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  4136;  Dec.  Dig.  S  1000.*] 

Appeal  from  Circuit  Conrt,  Greene  Coun- 
ty;  A.  H.  Wear,  Special  Jiid,gi^. 

Action  by.  Price  Tiid^  by  bis  next  friend, 
J.  N.  Tuck,  against  the  Springfield  Traction 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

This  was  an  action  for  damages  com- 
menced in  the  circuit  court  of  Greene  coun- 
ty. '  Ttie  part  of  the  petition  charging  negli- 
gence is  as  follows:  "Tbat  on  the  15th  day 
of  February,  1908,  the  said  Price  Tuck,  ac- 
companied by  his  brother,  Claude  Tuck,  were 
driving  a  team  of  horses  and  buggy,  north 
on  said  BoonviUe  street,  and,  at  tbe  inter- 
section of  Calhoun  street,  while  they  were 
driving  along  and  using  due  care  and  cau- 
tion on  their  part;  the  'servants,  agents  and 
employes  of  defendant  negligently,  careless- 
ly, and  recklessly  ran,  managed,  and  con- 
trolled a  car  of  the  defendant  which  was 
going  north  on  said  BoonviUe  street,  being 
car  No.  73.  Tbat  it  ran  into  and  struck  the 
said  Price  Tuck  without,  signal  or  warning, 
and  he  was  thrown  to  the  ground  and  drag- 
ged for  some  40  or  50  feet  along  said  street 
by  said  car,  and  was  injured  as  follows: 
That  two  of  the  bones  of  his  foot  were  brok- 
en; the  leadera  of  his  left  foot  were  torn 
loose  from  his  heel ;  that  bis  face  was  lacer- 
ated, bruised,  and  torn;  liis  body  was  bruis- 
ed, and  he  was  injured  in  his  back,  limbs, 
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and  head  and  injared  Internally:  tbat  be 
suffered  great  and  excrutlatlng  pain  of  mind 
and  body,  and  tbat  tbe  injuries  are  per- 
manent, and  that  he  was  and  Is  damaged  In 
the  sum  of  $4,000." 

Tbe  answer  of  the  defendant  Is  a  general 
denial.  The  accident  complained  of  in  plain- 
tiff's petition,  occurred  on  a  drizzly  after- 
noon in  February,  1906,  on  BoonvlUe  street 
in  Springfield,  Mo.,  and  was  caused  by  the 
collision  of  a  car  belonging  to  the  Spring- 
field Traction  Ck>mpany,  the  defendant  In  the 
court  below.  Price  Tuck,  with  his  brother 
Claude,  had  started  home  in  a  two-horse  top 
buggy  and  were  driving  north  on  Boonville 
street,  close  to  and  parallel  with  defendant's 
street  car  track.  The  buggy  top  was  up  and 
and  the  curtains  down.  There  was  a  small 
lookout  glass  in  the  rear  curtain  which  was 
clouded  by  tbe  mist  according  to  the  testi- 
mony. The  evidence  Is  that  they  looked  out 
from  time  to  time  to  see  wliether  there  was 
any  car  Behind  them.  The  result  of  the 
collision — ^which  took  place  between  Center 
and  Calhoun  streets  by  a  car  going  In  the 
same  direction  as  that  taken  by  the  plaintiff 
— was  that  the  four  wheels  of  the  bugg^y 
were  broken  to  pieces — every  spoke  broken 
out — the  buggy  was  turned  over  on  the 
horses,  and  the  team  and  buggy  were  drag- 
ged about  60  feet  The  evidence  for  the 
plalntlfT  tended  to  show  tliat  the  gong  was 
not  sounded,  or,  if  It  was,  that  it  was  so 
out  of  repair  and  In  such  a  condition  that  it 
could  only  be  heard  a  short  distance  from 
tbe  car;  that  Just  before  the  car  started  on 
this  trip  parties  were  seen  worldng  at  the 
gong  underneath  the  car.  Tbe  evidence  of 
some  of  the  witnesses  for  the  plaintiff  tend- 
ed to  show  that  the  car  never  slacked  up  at 
all  until  it  struck  the  buggy.  The  evidence 
for  the  defendant  tended  to  show  that  the 
motorman  only  saw  the  team  a  short  f^hlle 
before  the  car  struck  the  buggy — at  a  dis- 
tance of  about  40  or  60  feet;  that  the  front 
part  of  the  car  did  not  come  in  contact  with 
the  buggy. 

The  motorman  testified  that  before  he 
came  np  with  the  buggy  he  was  ringing  the 
gong  and  threw  the  power  off  and  that  the 
car  was  "drifting";  "and  when  I  got  even 
with  tbe  team,  I  released  the  brake  and  put 
on  the  power."  He  stated  that  the  team 
was  in  safety  when  the  front  of  the  car 
passed;  that  there  was  no  fender  on  the 
car.  "I  don't  know  whether  they  backed  in- 
to me  or  not  The  front  end  was  in  tbe 
clear  and  they  were  driving  along  after  the 
car  struck.  I  guess  they  began  to  run  when 
the  step  of  the  car  struck  the  bugler.  At 
that  time  I  was  running  8  or  9  miles  an 
hour.  At  that  speed  I  could  stop  in  about 
30  feet  As  I  crossed  Calhoun  street  the 
team  was  driving  along  tbe  east  side  of  the 
track  and  about  40  or  60  feet  north  of  me. 
They  were  not  quite  to  the  blacksmith  shop. 
The  accident  happened  along  about  the  shop. 
I  don't  remember  a  team  hitched  to  a  tele- 1 


phone  pole  north  of  thia  shop;  I  don't  re- 
member if  I  saw  it  I  saw  then)  drive  in 
towards  the  track,  but  I  don't  know  whether 
they  drove  around  this  team  or  not  At  the 
time  they  drove  towards  the  track,  I  must 
have  been  60  feet  behind  them  and  was  run- 
nhig  8  or  9  miles  an  hour,  and  had  tbe  slack 
up  and  the  car  under  controL  The  brakes 
were  in  good  shape.  They  drove  around 
whatever  that  was  and  then  started  on  up 
the  street  and  I  ran  up  to  the  side  of  them 
and  tbe  front  end  of  the  car  cleared  the 
buggy.  I  took  it  for  granted  that  it  was  all 
right  and  turned  on  my  power  to  go  on." 

Another  witness  for  the  defendant  testi- 
fied that  he  was  on  the  car,  and  that  Just  as 
the  motorman  got  Apposite  the  driver  of  tbe 
buggy,  be  tapped  the  gong  once  and  looked 
at  them,  and  that  at  this  time,  the  car  was 
clear  in  front  "As  he  tapped  the  gong,  he 
threw  on  bis  power  and  turned  his  brake 
loosfe"  That  the  left  horse's  nose  was  al- 
most np  to  tbe  window  at  this  time.  "It 
seems  to  me  that  the  boys — ^when  the  motor- 
man  tapped  the  gong  was  the  first  indica- 
tion they  had  that  tbe  car  was  there.  The 
horses  tdnd  of  Jumped  a  little  and  moved  as 
though  the  lines  had  been  loose,  and  the 
driver  grabbec  them  to  hold  the  team  and 
Jerked  the  horses  and  pulled  them  right  np 
to  the  car." 

Other  witnesses  for  the  defendant  testi- 
fied that  they  bean*  the  gong  ringing  for 
a  considerable  distance  before  the  car  struck 
the  buggy;  also  that  before  the  car  reached 
the  buggy,  the  horses  were  "cutting  up," 
and  that  Just  before  the  car  struck,  the 
horses  were  reined  in  towards  the  car. 
There  was  a  Judgment  for  thf  plaintiff  for 
$000,  from  which  the  defendant  prosecutes 
this  appeal. 

Delaney  &  Delahey,  for  appellant  D.  W. 
Davies,  O.  T.  Hamlin,  and  J.  T.  Devorss,  for 
respondent 

NIXOX,  P.  3.  (after  stating  the  facts  as 
above).  1.  One  of  tbe  grounds  assigned  as 
error  in  this  case  is  that  the  petltlor  is  not 
sufiScIent,  and  that  the  allegations  are  too 
general  to  authorize  a  recovery.  It  is  to  be 
noted  that  no  objection  was  made  to  the 
petition  until  after  answer  had  been  filed, 
and  that  the  objection  then  only  went  to  the 
introduction  of  evidence.  While  some  ob- 
jection may  be  Justly  made  tb  the  form  of 
tbe  petition  as  not  being  very  artistic,  it 
Is  sufficient  to  apprise  the  defendant  of  the 
acts  complained  of,  and  upon  which  its  cul- 
pability rested.  It  is  true  that  the  petition 
is  not  very  specific,  but  generality  in  the 
charge  of  negligence  is  not  a  fatal  objection 
after  the  filing  of  an  answer.  Foster  v.  Mis- 
souri Pacific  Ry.  Co.,  115  Ma,  loc.  clt  177, 
21  S.  W.,  loc.  clt  919;  Conrad  v.  De  Mont- 
court  138  Mo.  311,  39  S.  W.  805;  Durham  v. 
City  of  Bolivar,  106  Mo.  App.  801,  81  S.  W. 
463;  Mack  v.  St  Louis,  K.  a  &  N.  R.  Co« 
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77  Mo.  232;  Shaw  ▼.  Iflnonri  Paclflc  Ry. 
Co.,  104  Mo.  M8,  16  8.  W.  832.  It  is  also 
noted  that  this  petition  la  not  alone  confin- 
ed to  a  general  charge  of  negligence,  but  It 
acta  oat  in  what  the  negligence  conaiata  In 
a  manner  anflBcient  to  apprise  the  defendant 
of  the  partlcnlar  and  special  negligence  up- 
on which  defendant's  liability  was  sought  to 
be  establlabed.  It  specifically  charges  that 
the  aerranta  of  the  defendant  negligently 
ran  a  car  of  the  defendant  and  struck  the 
plaintiff  without  any  signal  or  warning. 
This  would  be  a  sufficient  statement  In  the 
absence  of  any  Atteck  by  a  motion  to  make 
the  petition,  more  specific.  If  the  defend- 
ant was  In  any  doubt  as  to  the  particular 
nature  of  the  charge  made,  the  law  has  pro- 
Tided  an  ample  remedy  by  which  the  defend- 
ant would  have  been  enabled  to  ascertain 
the  particulars  and  would  have  been  en- 
abled to  prepare  Its  defense.  But  the  de- 
fendant seemed  satisfied  and  was  able  to 
make  a  yery  complete  defense,  and  only 
brought  to  the  attention  of  the  court  the  de- 
fect, if  any,  in  the  petition,  after  the  trial 
had  in  fact  commenced.  This  is  a  prac- 
tice not  to  be  commended.  We  find  that  the 
petition  was  entirely  snfficlent  to  sustain  the 
verdict 

2.  Some  complaint  la  made  aboot  a  cer- 
tain remark  of  the  trial  Judge  during  the  in- 
trodnctlon  of  evidence.  Evidence  was  be- 
ing introduced  as  to  whether  plalntitTs  coun- 
sel was  receiving  a  contingent  fee  for  the 
prosecution  of  the  case,  and  the  trial  Judge 
made  the  casual  remark  that  it  was  prob- 
ably the  usual  fee.  We  think  that  the  at- 
tempt to  raise  this  trivial  objection  to  tlie 
magnitude  of  an  assignment  of  error  is  an 
Illustration  of  a  gigantic  effort  to  make  a 
mountain  out  of  a  molehill. 

8.  The  further  objection  It  urged  that 
there  was  no  proof  sufllclent  to  warrant  a 
verdict  as  to  the  negligence  of  the  defend- 
ant We  think  this  view  cannot  be  serious- 
ly entertained  when  the  evidence  is  examin- 
ed In  this  case.  There  is  abundant  evidence 
tending  to  show  the  liability  of  the  defend- 
ant and  that  the  plaintiff  was  exercising 
proper  care  at  the  time  the  accident  occur- 
red. The  evidence,  it  is  true,  was  confilcting. 
In  such  cases,  we  cannot  Invade  the  consti- 
tutional right  of  trial  by  Jury.  The  weigh- 
ing of  the  evidence  and  the  credibility  of 
the  witnesses  is  committed  by  law  to  the 
Jury.  The  existence  of  negligence  is  a  fact 
to  be  proved,  and  whether  negligence  or  care 
exists  in  a  given  case  is  peculiarly  and  ex- 
clusively for  the  Jury  to  determine.  Cook 
V.  Missouri  Paclflc  Ry.  Co.,  19  Mo.  App.  829; 
McPheeters  ▼.  Hannibal  ft  St  J.  R.  Co.,  45 
Ma  22;  TameU  t.  St  Louis  ft  K.  0.  ii.  R. 
Co.,  75  Ma,  loc.  dt  S83;  Burger  v.  Missouri 
Paclflc  Ry.  Ca,  112  Ma  238,  20  S.  W.  439,  84 
Am.  St  Rep.  819. 

4.  Some  objection  to  also  made  to  the  in- 
structions given  in  thto  case.  Hpon  the  most 
careful  examination,  we  find  that  sucH  ob- 


jection to  untenable  and  that  the  trial  Jadgo 
In  thto  case  gave  the  defendant  all  the  in- 
structions it  was  entitled  to,  and  that  no 
Just  critictom  can  be  made  on  that  account 

5.  The  only  question  remaining  of  suf- 
ficient magnitude  to  deserve  attention  re- 
latea  to  the  remarks  of  D.  W.  Davles,  attor- 
ney for  the  plaintiff,  during  the  trial  of  thto 
case.  It  to  claimed  that  the  remarks  and 
conduct  of  Mr.  Davles  in  his  argument  to 
the  Jury  are  without  precedent  and  that  the 
Jndge  trying  the  case  should  not  have  allow- 
ed such  conduct  to  go  unchallenged.  Among 
other  stetementa  made  by  Mr.  Davles,  the 
following  language  was  used:  "Mr.  Delaney 
has  not  tried  thto  case  fair  and  does  not 
want  the  facte  to  come  out  At  the  start 
he  commenced  objecting  and  objected  all 
through  the  case,  and  all  through  the  caso 
was  asking  the  court  to  reprimand  ns.  Mr. 
Delaney  objected  to  every  question  we  ask- 
ed. That  to  his  defense.  He  objected  and 
objected  and  objected.  It  to  an  outrage — 
that  kind  of  an  examination — and  ought  not 
be  tolerated  in  this  state  or  any  other  stata" 
Mr.  Delaney  then  said:  "Your  honor,  wo 
object  to  such  argument  We  had  a  right 
to  object  to  evidence  and  we  ask  the  court 
to  BO  state  to  the  Jury."  The  court  declin- 
ed, whereupon  Mr.  Davles,  continuing,  said: 
"Mr.  Delaney  to  still  objecting.  Then  we 
put  back  on  the  stand  a  man  who  saw  then> 
working  on  the  gong,  trying  to  get  It  to 
ring  before  he  started.  What  does  that 
mean?  Mr.  Delthrow  says  that  they  were- 
working  on  It  trying  to  get  it  to  ring.  H» 
got  down  and  looked  under  the  car  and  was- 
working  on  it  and  there  to  the  time  that 
the  other  side  was  objecting.  They  did  ob- 
ject to  it  and  it  went  in  and  it  to  before  tho 
Jury  right  now  and  you  can't  bluff  anybody^ 
off  ttie  track  in  this  casa  Tou  have  tried  it 
all  the  way  through.  You  tried  it  from  tho 
start  At  the  very  outset  of  the  case,  you 
tried  it  You  have  tried  to  be  unfair."  Over 
the  objection  and  exception  of  counsel  for 
defendant  counsel  for  plaintiff  was  allowed 
to  proceed  without  restraint  admonition,  or 
reprimand. 

We  have  made  these  quotations  as  ex- 
amples of  the  langoage  the  trial  Jndge  al- 
lowed the  attorney  for  plaintiff  to  use  be- 
fore the  Jury.  It  to  unnecessary  for  us  to 
say  that  such  remarks  and  conduct  are  rep- 
rehensible in  the  highest  degree,  and  that 
the  court  should  not  only  have  admonished 
the  attorney  to  desist  but  if  he  continued, 
should  have  reprimanded  him.  and  if  thto 
did  not  prove  saffldent  should  have  pun- 
!«ned  him  fur  contesapt  of  court  One  of 
the  first  duties  of  the  Judge  of  a  trial  court 
to  to  preserve  order  and  require  that  the  at- 
torneys as  well  as  other  persons  ^ould,  by 
their  behavior,  show  a  decent  respect  for 
the  court  and  for  the  opposing  counseL  We 
quote  with  approval  in  thto  connection  the 
language  of  Judge  Qantt  in  the  case  or 
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Haynes  r.  Town  of  Trenton,  106  Mo.,  loa 
«lt  133,  18  S.  W.  1003.  He  said:  "The  dis- 
position of  this  court  is  to  permit  the  great- 
est latitude  In  the  argument  of  a  cause  to  a 
Jury.  But  Its  disposition  to  trust  largely  to 
the  discretion  of  the  trial  courts  must  not 
be  construed  that  we  will,  on  that  account, 
tolerate  the  clear  disregard  of  a  litigant's 
right  to  have  his  canse  heard  and  tried  ac- 
cording to  the  law  of  the  land.  The  conduct 
of  counsel  for  plaintiff  in  making  these  and 
similar  statements  cannot  be  excused.  Coun- 
sel will  not  be  permitted  to  wring  verdicts 
from  Juries  by  statements  extraneous  to  the 
record,  and  rely  upon  our  disinclination  to 
interfere." 

And  in  this  case  we  have  to  say  that  er- 
ror was  commlted;  but  while  we  find  that 
such  was  the  case,  upon  a  careful  considera- 
tion we  have  concluded  that  outside  of  the 
objectionable  remarks  and  conduct  of  coun- 
sel the  verdict  of  the  jury  was  for  the  right 
party,  and,  as  we  are  prohibited  from  re- 
versing cases  unless  there  was  error  in  the 
trial  court  materially  affecting  the  merits 
of  the  case,  we  have  decided  that  although 
the  remarks  were  exceedingly  objectionable 
and  should  have  received  at  the  hands  of 
the  trial  Judge  the  severest  condemnation, 
yet,  on  that  ground  alone,  the  verdict  be- 
ing for  the  right  party,  we  cannot  reverse 
the  judgment,  and  the  same  is  accordingly 
affirmed;    All  concur. 


PITSIAN  V.  BALL. 

(Springfield  Oonrt  of  Appeals.     Missouri.  Jan. 
3,  1910.     Rehearing  Denied  Feb.  7,  1910.) 

1.  BvioEWCK  <}  113*^Rku:vanct— Valuk. 

The  actual  value  of  a  mining  lease  is  not 
shown  by  evidence  of  what  a  subsequent  lease 
«o  the  same  tract  brought  on  a  sale  four  or  five 
years  later. 

'    [E!d.   Note.— For  other  cases,   see   Evidence, 
Cent.  Dig.  {{  239-296;    Dec  Dig.  S  113.*] 

2.  Appeal  and  Brbob  (i  1011*)— PrwDiNos— 
Conclusiveness. 

A  finding  on  confiicting  testimony  of  wit- 
nesses who  appeared  before  the  trial  Judge  will 
not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sg  3983-3989;  Dec.  Dig.  g 
1011.^] 

8.  LnfiTATioN  OP  Actions  (|  43*)— Acobual 

OF  Cause  op  Action. 

The  statute  of  limitations  does  not  begin  to 
run  until  the  right  to  sue  has  accrued. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent   Dig.  II  217-219;    Dec.  Dig.  I 
43.*] 
4.  Limitation  of  Actions  (|  68*)— Liabili- 

•  TIES  of  STOOKHOLDEBS  FOB  UNPAID  STOCK 

Subscriptions— Actions. 

Where  a  creditor  of  a  corporation  bad  no 
rifcht  of  action  a^inst  a  stockholder  for  an  un- 
paid stock  sabscnption  until  the  insolvency  and 
dissolution  of  the  corporation,  and  the  creditor 
kept  bis  account  against  the  corporation  alive 
by  reducing  it  to  Judgment,  an  action  aiminst 
the  stodcholder  for  the  unpaid  stock  subscription 


brought  within  five  years  after  the  insolvency 
and  dissolution  of  the  corporation  was  not  bar- 
red by  limitations. 

lEd.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  |  58:*  Corporations,  Cut. 
Dig.  II  1O84-1O0&] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty :  Hus^  Dabbs,  Judge. 

Action  by  L.  Pitman  against  James  Bail. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

This  is  an  action  by  respondent  against 
appellant  as  a  stockholder  of  the  Investors' 
Mining  Company  to  recover  a  Judgment  ob- 
tained on  a  debt  due  from  Investors'  Mining 
Company  to  respondent,  alleging  and  claim- 
ing that  appellant  had  subscribed  for  $12,500 
of  the  stock  of  said  company  and  had  not 
paid  for  same.  The  answer  was  a  general 
denial  and  plea  of  five-year  statute  of  limita- 
tions. In  1809  George  Wright  and  defendant 
James  Ball  had  secured  mining  leases  cover- 
ing 40  acres  of  land  near  Webb  City.  July 
26,  1899,  Wright,  Ball,  and  three  other  par- 
ties formed  a  corporation.  Ttie  articles  of 
incorporation  recited  a  paid-up  capital  stock 
of  $100,000,  divided  into  1,000  shares  of  $100 
each,  of  which  defendant  Ball  was  the  owner 
of  125  shares,  which  would  make  his  part  of 
the  capital  stock  $12,500.  As  a  matter  of 
fact  no  money  was  paid  in  at  the  time  of  the 
formation  of  the  corporation,  but  the  mining 
leases  held  by  Ball  and  Wright  were  the  only 
capital  of  the  corporation.  There  was  an  un- 
derstanding that  the  other  parties,  Gamer, 
Hammett,  and  Watson,  were  to  furnish  mon- 
ey to  erect  mills  and  pay  expenses  until  the 
mines  should  become-  self-supporting,  but 
there  was  no  agreement  as  to  how  much  they 
were  to  furnish.  They  did  furnish  means  to 
erect  a  mill  at  a  cost  of  $13,000.  The  mines 
were  operated  for  awhile,  but  in  1002  their 
property  was  disposed  of  and  the  corporation 
dissolved.  During  the  time  they  were  run- 
ning they  became  indebted  to  various  par- 
ties ;  among  others  the  plaintifF.  The  plain- 
tiff also  purchased  accounts  against  the  cor- 
poration from  various  other  parties,  brought 
suit  thereon,  and  obtained  Judgment  Novem- 
ber 21,  1902,  against  the  Investors'  Mining 
Company  for  $2,18S.9a  Included  in  this 
judgment  was  an  account  of  the  Jasper  Coun- 
ty Supply  Company  which  had  been  assigned 
to  plaintiff.  The  itemized  statement  of  this 
account  shows  the  date  of  the  last  charge  to 
have  been  June  1,  1899.  Upon  this  account 
there  was  a  credit  by  cash  of  $2.60,  dated 
April  0,  1900.  This  suit  was  begun  by  plain- 
tiff Mairch  25,  1905.  There  was  a  trial.  The 
court  found  that  defendant  owed  more  than 
$3,000  on  his  stock,  and  rendered  judgment 
for  plaintiff  for  $2,845.55.  Defendant  has  ap- 
pealed. 

McReynolds  ft  Halliburton  and  W.  J.  Ow- 
en, for  appellant  H.  W.  Currey  and  F.  It. 
Forlow,  for  respondent. 


•For  otliar  caiM  Ms  Mm*  topic  sad  sactioii  NUMBSK  In  0«e.  *  Am.  Olxi.  1M7  to  Oats,  *  Raportar  Indozso 
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OOX,  J.  (after  stating  tbe  facta  aa  aboye). 
Defendant  assigns  aa  error  tbe  action  of  the 
qourt  In  excluding  certain  testimony;  that 
the  finding  qf  the  court  is  contrary  to  the 
evidence  under  the  law,  and  tbe  refusal  of 
the  court  to  give  one  Instruction  asked  by 
defendant 

1.  The  contention  of  defendant  Is  that  his 
Btodc  lii  the  corporation  was  fully  paid  up; 
that  hlfl  interest  In  the  mining  lease  at  the 
time  the  corporation  was  formed  had  an 
actual  value  equal  to  or  in  excess  of  the 
face  of  his  stock,  $12,500.  At  the  trial  de- 
fendant offered  to  prove  that  in  the  latter 
part  of  1903  or  the  early  part  of  1904  the 
parties  who  at  that  time  held  a  lease  upon 
the  same  land  covered  by  the  lease  when  this 
corporation  was  organized  had  sold  bis  lease 
for  $60,000.  On  objection  of  plaintiff  that 
tbe  time  was  too  remote  from  the  time  of 
the  organization  of  this  corporation,  and 
that  It  had  no  tendency  to  show  tbe  actual 
value  of  the  property  at  the  time  the  corpo- 
ration was  organized,  this  offer  was  rejected 
and  objection  sustained.  We  do  not  think 
tbe  court  committed  error  in  excluding  this 
testimony.  A  sale  of  a  lease  upon  the  same 
land  four  or  five  years  after  tbe  date  of  the 
formation  of  this  corporation  would  in  our 
Judgment  throw  no  light  upon  the  question 
as  to  tbe  actual  value  of  tbe  lease  held  by 
Wright  and  Ball  in  1899. 

2.  It  is  next  contended  by  defendant  that 
the  finding  of  tbe  court  Is  against  the  weight 
of  the  evidence ;  that  the  cause  should  be  re- 
versed for  that  reason.  The  evidence  shows 
that  Wright  and  Ball  paid  nothing  for  tbe 
leape  which  they  obtained,  and  which  formed 
the  capital  stock  of  the  corporation  at  the 
time  it  was  organized.  It  further  shows  that 
mining  operations  uopn  this  tract  after  tbe 
organization  of  the  corporation  were  not  suc- 
cessful. Tbe  corporation  became  insolvent 
and  dissolved  in  1902.  One  witness  testified 
that  in  bis  Judgment  the  lease  had  no  market 
value  iD'l899,  while  several  other  witnesses 
testified  that  it  did  have  a  value  of  from 
$25,000  to  $40,000.  The  trial  Judge  saw  tbe 
witnesses,  was  in  a  better  position  to  weigh 
their  testimony  than  we  are,  and  we  defer 
to  his  finding  upon  that  question. 

8.  Tbe  Instruction  asked  by  defendant 
which  was  refused  by  the  court  is  as  follows : 
"The  court  declares  the  law  to  be  that,  if  the 
defendant  when  he  subscribed  for  stock  in 
the  Investors'  Mining  Company  subscribed 
for  and  took  it  as  fully  paid,  then  the  statute 
of  Ilibltations  l>egan  to  run  in  bis  favor  as 
against  any  claim  made  on  him  for  unpaid 
capital  stock,  whether  made  by  said  corpora- 
tion or  a  creditor  of  said  corporation  from 
the  date  defendant's  subscription  was  deliv- 
ered to  the  company,  and,  if  the  court  be- 
lieves from  tbe  evidence  that  defendant's 
subscription  to  the  capital  stock  of  tbe  In- 
vestors' Mining  Company  was  made  and  de- 
llvwed  to  and  received  by  said  company  as 
fully  paid  stock  more  than  five  years  before 


the  commencement  of  action,  then  this  ac- 
tion is  barred  by  the  statute  of  limitations, 
and  tbe  finding  must  be  for  the  defendant." 
This  instruction  declares  the  law  to  be  that, 
if  parties  should  form  a  corporation  alleging 
their  capital  stock  to  be  fully  paid  when  it 
is  not,  no  creditor  of  the  corporation 
could  have  any  right  of  action  against  the 
stockholders  after  the  expiration  of  five  years 
from  tbe  time  of  the  formation  of  the  cor- 
poration. This  would  seem  a  strange  doc- 
trine indeed,  and  we  cannot  give  it  our  sanc- 
tion. Nor  are  we  dted  to  any  autboiitlea 
which  sustain  this  position.  Appellant  In  his 
brief  makes  tbe  point  that  the  account  of 
the  Jasper  County  Supply  Company,  which 
was  assigned  to  plaintiff,  and  which  went  into 
and  formed  a  part  of  tbe  Judgment  which 
he  obtained  against  the  corporation  of  which 
defendant  was  a  stockholder,  accrued  more 
than  five  years  before  the  commencement  of 
the  present  action,  and  for  that  reason  the 
Judgment  against  tbe  corporation,  which  he 
now  seeks  to  recover  from  this  defendant, 
was  barred  by  the  statute  of  limitations.  To 
sustain  this  position  we  are  cited  to  the  cases 
of  McOinnls  v.  Barnes,  23  Mo.  App.  413 ;  Mc- 
Glnnls  V.  Kortkamp,  24  Mo.  App.  37&  In 
those  cases  McGlnnls  held  the  obligations  of 
a  defunct  corporation,  and  brought  suits 
against  Barnes  and  Kortkamp  to  recover  his 
debt  on  the  groimd  that  they  were  stock- 
holders, and  had  not  paid  their  capital  stock 
in  full.  The  action  was  brought  more  than 
five  years  after  tbe  dissolution  and  insolven- 
cy of  tbe  corporation,  but  within  five  years 
after  tbe  maturity  of  tbe  debt  which  he 
sought  to  collect  The  court  held  that  under 
tbe  facts  In  those  cases  the  right  of  the  cred- 
itor to  sue  the  stockholders  did  not  accrue 
at  the  dissolution  of  tbe  corporation  but  ac- 
crued at  tbe  maturity  of  his  debt  Hence 
tbe  statute  of  limitations  in  those  cases  did 
not  begin  to  run  until  tbe  maturity  of  the 
debt  From  this  the  appellant  argues  that 
tbe  maturity  of  the  debt  starts  the  statute  of 
limitations  to  running,  and  hence  no  one 
could  be  sued  upon  that  debt  after  the  ex- 
piration of  five  years. 

We  do  not  agree  with  this  position  nor  do 
we  understand  that  tbe  decisions  referred 
to  sustain  it  On  the  other  hand,  our  conclu- 
sion is  that  in  this  case,  like  all  others,  the 
statute  of  limitations  does  not  begin  to  run 
until  the  right  to  maintain  an  action  has  ac- 
crued. In  this  case  the  plaintiff  had  no  right 
of  action  against  defendant  as  a  stockholder 
for  unpaid  subscription  to  stock  In  tbe  cor- 
poration until  its  insolvency  and  dissolution 
in  1902,  and  plaintiff  having  kept  his  account 
against  the  corporation  alive  by  reducing  It 
to  judgment,  and  having  begim  the  present 
action  within  five  years  after  it  accrued 
against  the  defendant  bis  action  is  not 
barred. 

The  Judgment  is  affirmed. 

NIXON,  P.  Jn  concurs.  QBAT.  Jn  not  sit- 
Ung. 
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BfEEKS  ct  aL  r:  CLEAR  JACK  HINIMO  CO. 

{Springfield  Coart  of  Appeals.    Miaaouri.    Jan. 

8,  IdlO.    Rehearing  Denied  Feb.  7,  1910.) 

1.  CoRruBioN  OF  OooDB  (|  12*)— RioHT  or 
Action— Replevin. 

Where  ore  belonging  to  one  waa  mingled 
with  ore  mined  by  him  with  knowledge  that  it 
belonged  to  another,  ao  tliat  the  same  conld  not 
be  separated,  the  latter  could  maintain  replevin 
for  all  of  it 

[lid.  Kote.— For  other  casea,  aee  Confoalon  of 
Goods,  Dea  Dig.  i  12;*   Eeple^in,  C«nt  Dig. 

2.  MonoNB  (I  13*)— Oral  Motions— ExDm]- 

TION  TO  WHITINa. 

Under  Rev.  St.  1890.  |  040  (Ann.  St  1906, 
p.  660),  providing  that  all  motions  shall  be  ac- 
companied by  a  written  apecification  of  the  rea- 
lons  on  which  they  are  founded,  etc.,  a  party 
failing  to  put  a  motion  in  writing,  after  the  re- 
quest of  the  court  ao  to  do,  may  not  complain  of 
its  denial. 

[E^.    Note.— For  other  cases,   see  Hotlona, 
Cent  Dig.  t  8;  Dec.  Dig.  i  13.*] 

S.  PABTns  (I  96*)  — Chanob— OBJKCnONf— 

Waiver. 

A  defendant  in  replevin,  who  did  not  save 
his  exceptions  to  the  overruling  of  an  objection 
to  an  amended  petition,  changing  the  parties 
plaintiffa,  and  who,  after  the  overruling  of  the 
objection,  filed  his  answer  and  proceeded  to  tri- 
al, waived  the  error,  if  any,  committed  by  the 
court  which  had  permitted  the  amended  peti- 
tion to  be  filed  more  than  two  years  before. 

[E3d.  Note.— For  other  cases,  see  Partiea,  Cent 
Dig.  I  175;   Dec.  Dig.  I  96.*] 

4.  Replevin  (|  48*)— Rcdeutkbt  or  Propeb- 
TT  to  Defendant. 

Where,  in  replevin,  the  cause  was  called  for 
a  second  trial  on  the  merits  after  the  filing  of  an 
amended  petition,  omitting  parties  named  in  the 
original  petition  as  plaintiffa,  indnding  the  one 
who  had  made  the  affidavit  on  which  the  bond 
was  given  and  the  writ  issued,  and  adding  oth- 
ers ss  plaintifFs,  and  the  parties  were  ready,  and 
the  witnesses  had  been  summoned  to  testify  at 
the  trial,  whidi  was  to  be  had  after  a  change  of 
venue,  the  court  properly  denied  the  motion  to 
poatpone  the  trial  until  the  property  had  been 
redelivered  to  defendant 

[Ed.   Note.— For   other   cases,   see   Replevin, 
Cent  Dig.  f  179;   Dec.  Dig.  i  48.*] 

5.  Replevin   (|   4*)— Pbopebtt   Subjkot  to 
.Replevin— Obx. 

An  owner  of  land  from  which  ore  has 
wrongfully  been  taken  by  another  may  re- 
plevy it 

[Ed.   Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  I  28;  Dec  Dig.  i  4.*] 

6.  Depositions   (|   06*)— ADinssiBiLirr- Ef- 
fect of  Amendment  as  to  Parties. 

A  deposition,  taken  at  a  time  when  a  per- 
son is  not  a  party  to  the  action,  cannot  be 
used  againat  him  after  he  has  been  made  a  par- 
ty by  an  amended  petition,  but  it  is  admissible 
as  againat  one  who  was  a  party  at  the  time  it 
was  taken. 

[E^.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  i  278;   Dec.  Dig.  i  96.*] 

7.  Mines  and  Minerals  ({  71*)— Ownership 
or  Orb— Licensees. 

Where  a  lessee  in  a  mining  lease  posted,  as 
provided  by  Rev.  St  1809,  I  8766  (Ann.  St 
1906,  p.  4068),  rules  stating  that  no  interest  in 
ore  should  be  aoqnlred  by  persons  mining  the 
same,  and  that  all  ore  should  remain  the  abso- 
lute property  of  the  leasee,  the  persona  mining 
under  the  lessee  were  licensees  only,  and  bad 


BO  interest  la  the  ore,  or  any  right  to  the  pos- 
session of  the  land  from  whidi  the  same  wa» 
taken. 

[Ed.  Note.— For  other  cases,  see  Mines  anA 
Minerals,  Cent  Dig.  H  198,  199;  Dec.  Dig.  | 
71.*] 

&  Replevin   (f   8*)— Trru  and   Right  to- 

Possession  or  Plaintiff. 

Replevin  can  only  be  maintained  by  one 
having  a  general  or  spedal  interest  in  the  prop- 
erty replevied. 

[Ed.  Note.— For  other  cases,  see  Replevin^ 
Cent  Dig.  I  45;  Dec.  Dig.  |  &*] 

9.  Mines  and  Minerals  (|  68*)— Leases— Va- 

LIDITT. 

An  owner  of  land  may  confer  by  lease  the 
right  to  remove  a  portion  of  the  leased  premises, 
or  of  sand  or  gravel  found  on  the  surface  there- 
of, as  well  as  to  remove  stone,  coal,  sine,  or  lead 
found  either  on  the  snrfiice  or  beneath  it 

[B!d.  Note.^For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  i|  168,  169;  Dec.  Dig.  f 
68.*] 

10.  Mines  and  Minerals  (|  62*)— Leases— 
Rights  Acquired. 

A  lease  for  mining  purposes  for  a  specified 
period,  which  reserves  to  the  lessor  all  the  nse» 
of  the  land  described  not  inconsistent  with  prop- 
er mining,  and  which  provides  that  the  lessee- 
may  erect  on  the  land  oatldinga  and  machinery^ 
necessary  for  the  puipose  of  mining  and  pre- 
paring the  ore  for  market  and  that  he  shsll  pay- 
as  rent  a  royalty  on  the  gross  market  price  on 
ore  mined,  etc.,  gives  to  the  lessee  the  right  t» 
the  possession  of  the  ore  in  the  ground,  and  aft- 
er it  has  been  cleaned,  and  the  landlord  has  no- 
interest  therein,  and  no  right  to  interfere  witl» 
the  lessee's  possession  thereof. 

[E^  Note.— For  other  esses,  see  Mines  and 
Minerals,  C!ent  Dig.  f  176;  Dec  Dig.  f  62.*] 

11.  Executors  and  Aduinistbatoss  (i  ]J30*> 
—Possession  or  Rkai.  Estate  bt  Aominis- 

tbatob— Statutes. 

Rev.  St  1899, 1 190  (Ann.  St  1006^  v-  878), 
providing  that  the  administrator  shall  not  con- 
trol the  real  estate  of  the  deceased  unless  the 
Enbate  court  shall,  on  being  satisfied  that  it 
I  necessary  to  rent  the  same  to  pay  the  debts, 
make  an  order  requiring  the  administrator  to 
take  possession  of  and  rent  the  sam^  etc^  pro- 
vides for  the  administrator  renting  tne  real  es- 
tate when  an  order  of  the  probate  court  is 
made  therefor,  and  when  such  order  is  msd&. 
the  administrator  is  in  fall  charge  of  the  real 
estate,  with  the  right  to  sue  for  and  recover 
the  same  to  the  same  extent  that  the  decedent 
might  have  done. 

[Ei.  Note.— For  other  cases,  see  Executois- 
and  Administraton,  Ont  Dig.  ||  637-540; 
Dec.  Dig.  I  ISO.*] 

12.  Ezbcutobs  and  Aduinistsatobs  (I  329*> 
—Lease  or  Pbopertt— Interest  in  Mine- 
Statutes— "Rent." 

Under  Rev.  St  1899,  |  190  (Ann.  St  1906, 
p.  879),  anthorising  the  probate  court,  on  be- 
ing satisfied  that  it  is  necessary  to  rent  the 
real  estate  for  payment  of  debts,  to  order  th» 
administrator  to  take  possession  of  and  rent 
the  same,  etc.,  the  probate  court  may  order  the 
administrator  of  a  decedent  owning  a  mine  t» 
iease  the  same  for  the  purpose  of  obtaining 
money  with  which  to  pay  debts:  for  the  word 
"rent  means  a  compensation  for  the  use  of 
lands  demised,  and  is  treated  as  a  profit  issuing 
out  of  the  land,  and  rent  may  be  in  the  form  of 
royalty. 

VM.  Note.— For  other  cases,  see  Eitecators  and 
Administrators,  Cent  Dig.  |i  1350;  Dec  Dig. 
f  829.* 

For  other  definitions,  aee  Words  and  Phrases, 
VOL  7,  w>-  6087-6091.] 
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18.  PABTinEBSHIP   (i   213*)  —  Pleadinq  —  Bx- 
IBTENCB— DEZriAIi— VEBtnCATIOIT. 

Where  the  petition  in  replevin  alleged  that 
parties  named  composed  a  firm  which  was  the 
«wner  of  the  property  sued  for,  and  there  was 
no  affidavit  Bled  denying  the  existence  of  the 
-firm,  aa  alleged,  and  there  was  nothing  to  show 
ttiat  one  of  the  persons  so  named  haa  assigned 
lis  interest  by  proper  assignment  duly  record- 
■ed,  the  objection  that  sncb  person  was  not  a 
-proper  party  plaintiff  conld  not  be  sustained. 

[E^.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  i  400;    Dec.  Dig.  |  213.*] 
14.  Afpeai,  and  Ebbob  (S  1028*)— Hakklbss 

Ebrob. 

The  Judgment  for  the  right  party,  rendered 
in  proceraings  recognized  by  law,  will  not  l>e 
Klisturbed  for  mistakes  and  errors  not  material 
to  the  issue. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4084 ;   Dec.  Dig.  |  1028.*] 

Appeal  from  Circuit  Court,  Barton  County; 
Samuel  Davis,  Acting  Judge. 

Action  by  3.  A.  Meeka  and  others  against 
the  Clear  Jack  Mining  Company  and  anoth- 
er. From  a  Judgment  for  plaintiffs,  the 
named  defendant  appeals.'  Affirmed. 

This  case  was  sent  from  Jasper  county  on 
change  of  venue  to  Barton  county  In  tbe 
Twenty-Sixth  Judicial  circuit;  but  the  bill  of 
exceptions  recites  that  the  case  was  tried  by 
Samuel  Davis,  Judge  of  tbe  Fifteenth  Judi- 
cial circuit,  acting  as  Judge  of  tbe  Twenty- 
Sixtb. 

James  J.  Hitt  and  Halbert  H.  McCluer, 
for  appellant  lliomas  ft  Hackney,  for  re- 
spondents. 

OtlAT,  J.  On  tbe  18tb  day  of  November, 
1903,  there  was  filed  In  the  office  of  the  clerk 
■of  the  circuit  court  of  Jasper  county.  Mo., 
.a  petition  and  affidavit  in  replevin.  In  wblcb 
J.  A.  Meeks,  M.  G.  Branch,  administrator, 
M.  G.  Branch,  Mary  A.  Cobb,  A.  L.  Johnson, 
"Thomas  Morgan,  Harry  Tamblyn,  B,  E.  Snn- 
ford,  and  Corrie  Cole  were  named  as  plain- 
tiffs, and  appellant  and  F.  O.  Chesney,  de- 
fendants. Tbe  affidavit  was  made  on  a  sep- 
jirate  paper,  and  signed  and  sworn  to  by 
Harry  Tamblyn.  A  bond  was  given,  and  Ibe 
writ  of  replevin  Issued,  and  under  It  the 
sheriff  took  the  property  from  the  defend- 
ants and  delivered  It  to  the  plaintiffs.  On 
the  15th  day  of  February,  1904,  the  defend- 
-ants  applied  for  and  obtained  a  change  of 
venue,  and  tbe  cause  was  transferred  to  Bar- 
ton county,  Mo.,  where  It  was  tried.  On  the 
12th  day  of  September,  1001,  tbe  plaintiffs 
-filed  an  amended  petition  In  the  Barton  coun- 
ty circuit  court,-  In  which  the  names  of  Harry 
Tamblyn,  R.  E.  Sanford,  and  Corrie  Cole 
were  omitted,  and  the  following  names  add- 
ed: Allen  M.  Cobb,  Cynthia  M.  Page,  J.  A. 
<}addls,  and  EUl  C.  Gaddis.  On  tbe  same  day 
the  defendants  filed  an  answer  to  the  amend- 
ed petition.  On  September  13,  1904,  the 
plaintiffs  filed  a  reply,  which  was  a  general 
denial.    There  was  a  trial  on  September  13, 


1904,  before  a  Jury,  in  tbe  Barton  county 
circuit  court,  but  tbe  result  thereof  we  do 
not  know.  Tbe  cause  came  on  again  for  tri- 
al November  6, 190T,  resulting  in  a  Judgment 
in  favor  of  tbe  plaintiffs,  from  which  the 
Clear  Jack  Mining  Company  appealed. 

After  the  Jury  was  Impaneled  to  try  the 
case  In  1907,  tbe  defendants  objected  to  far- 
ther proceedings  until  an  order  had  been 
made  directing  the  original  plaintiffs,  who 
filed  the  affidavit  and  furnished  the  bond,  to 
return  the  property,  for  the  reason  that  tbe 
amended  petition  omitted  some  of  the  orig- 
inal parties  and  substituted  others  therefor. 
Tbe  court,  before  passing  upon  this  motion, 
asked  counsel  to  put  the  same  In  writing. 
This  was  not  done,  and  the  court  ordered  tbe 
trial  to  proceed. 

^e  evidence  disclosed  the  fact  that  tbe 
appellant,  Clear  Jack  Mining  Company,  was 
mining  for  lead  and  zinc  ore  on  a  tract  of 
land  adjoining  a  tract  upon  which  the  plain- 
tiffs, or  a  part  of  them  at  least,  had  a  mining 
lease.  It  was  claimed  by  the  plaintiffs  that 
they  owned  the  mining  lease,  and  had  a  right 
to  mine  the  land;  that  the  defendants  -wrong- 
fully and  knowingly  entered  upon  their  tract 
of  land,  and  removed  the  ore  therefrom.  The 
appellant  claimed  that  If  any  ore  did  come 
from  the  land  of  the  plaintiffs,  it  was  not 
taken  knowingly  or  Intentionally,  and  that  it 
mined  other  parts  of  its  own  land,  and  all 
ores  were  mixed  and  run  together  so  that  it 
was  Impossible  to  separate  or  distinguish  tbe 
ore  that  came  from  plaintiffs'  land  from  tbe 
appellant's  land.  As  above  stated,  tbe  tracts 
were  adjoining,  and  shafts  had  been  sunk, 
and  mlnlni;  carried  on  underground.  Tbe 
appellant  had  cut  a  drift  from  Its  land,  ex- 
tending east  under  the  land  on  wblcb  plain- 
tiffs  claimed  to  have  the  lease. 

Tbe  evidence  shows  that  underground  sur- 
veys bad  been  made  previous  to  the  -time  the 
ore  In  controversy  had  been  loosened  from 
Its  natural  state  In  the  ground  and  hoisted 
to  tbe  surface  and  cleaned  for  market  These 
surveys  -were  made  by  the  county  surveyor 
and  his  deputy,  and  at  the  time  the  appel- 
lant had  a  ground  boss  in  charge  of  Its  un- 
derground working;  that  this  ground  boss 
knew  when  these  surveys  were  made,  and 
knew  that  the  appellant  was  cutting  across 
the  line  and  taking  ore  from  land  In  which 
it  had  no  interest  The  e-vldence  shows  that 
the  president  of  the  appellant  company  knew 
these  surveys  were  being  made,  but  made  no 
inquiry  of  his  ground  boss,  and  took  no  steps 
to  ascertain  where  the  true  lines  were.  The 
said  ground  boss  testified  that  the  president 
of  tbe  appellant  company  cautioned  him  to 
be  ca-reful  about  the  employment  of  bonds 
and  get  men  who  would  not  afterwards  be 
employed  by  the  respondents.  The  prepon- 
derance of  the  evidence  shows  that  the  ore  in 
controversy  was  taken  from  this  leased  land 
of  respondents.     Wblle  tbe  appellant  had* 
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some  testimony  that  only  about  balf  of  tbe 
ore  came  from  this  land,  yet  tbe  undisputed 
fact  is  that,  as  sooa  as  this  suit  was  Insti- 
tuted, the  appellant  shut  down  Its  mine,  and 
did  not  operate  any  more.  Its  action  In  so 
doing  can  only  be  explained  upon  the  theory 
that,  as  soon  as  it  was  stopped  from  wrong- 
fully taking  the  ore  from  the  adjoining  land, 
It  had  none  to  mine. 

The  fact  that  the  president  of  the  company 
knew  that  these  surveys  were  being  made, 
and  took  no  steps  to  ascertain  the  line  be- 
tween the  land  of  bis  company  and  tbe  ad- 
joining land,  shows  that  he  had  every  reason 
to  believe  that  his  company  was  taking  some- 
thing that  did  not  belong  to  it  It  Is  a  well- 
known  fact  In  all  tbe  mining  district  that  dis- 
putes often  arise  as  to  the  true  boundary 
line  between  the  different  mining  rights,  and 
that  the  county  surveyor  is  sent  for  to  make 
his  survey  and  establish  the  true  line,  and  a 
mistake  by  even  one  foot  in  ascertaining  or 
establishing  the  true  line  may  mean  a  loss  of 
quite  a  sum  of  money.  So  when  the  county 
surveyor  came  to  make  tbe  surveys  between 
tbe  two  tracts  in  controversy,  tbe  fact  that 
tbe  president  of  the  appellant  company  did 
not  take  slei>s  to  ascertain  and  determine 
the  true  line  between  the  parties  shows  that 
he  must  have  known  that  his  company  was 
already  over  the  line,  mining  where  it  had 
no  right  to.  Under  these  circumstances,  if 
some  ore  belonging  to  the  appellant  was 
mingled  with  the  ore  of  plaintiffs,  so  that 
the  same  could  not  be  separated,  the  plain- 
tilTs  had  tbe  undoubted  right  to  maintain  a 
replevin  for  all  of  it  Blurton  v.  Hansen,  135 
Mo.  App.  518,  116  S.  W.  474;  Cobb^  on  Re- 
plevin, }  405;  Tootle  v.  Buckingham,  190 
Mo.  183,  88  8.  W.  619;  Wlngate  v.  Smith,  20 
Me.  287;  Jenkins  et  al.  y.  Steanka,  19  Wis. 
126,  88  Am.  Dec.  676;  Jones  on  Chattel 
Mortgages,  |  481. 

It  is  claimed  that  the  court  committed  er- 
ror in  proceeding  with  the  trial  before  an 
order  had  been  made  to  return  the  property 
because  of  tbe  change  in  the  parties  plaln- 
tlflTs.  There  are  several  reasons  why  the 
court  committed  no  error  In  this  respect 
First,  the  court  requested  counsel  to  put  the 
motion  in  writing,  and  it  was  not  done. 
White  T.  BaUroad,  202  Mo.  539,  101  S.  W. 
14;  Bev.  St  1899,  i  640  (Ann.  St  1906,  p. 
660).  The  court,  more  than  two  years  before, 
had  permitted  the  amended  petiti<Hi  to  be 
filed.  Objectl<»is  were  made  to  it  by  the  de- 
fendants, and  tliey  afterwards  filed  their  an- 
swer and  proceeded  to  the  trial.  Whatever 
error  the  court  committed  in  overruling  the 
objections  to  this  amended  petition  was 
waived  by  defendants  not  saving  and  filing 
their  bill  of  exceptions  thereto.  White  t. 
Railroad,  202  Mo.,  loc.  cit  667,  101  S.  W.  14. 
The  parties  waited  for  over  two  years  after 
this  amendment  was  made,  and,  after  trial 
•bad  taken  place  on  the  amended  petition,  and 
they  had  announced  ready  for  another  tri- 
al, and  tbe  Jury  was  impaneled,  then  objected 


to  tbe  court  proceeding  with  the  case  until 
the  property  had  been  redelivered  to  them. 
The  suit  was  commenced  in  Jasper  county, 
and  a  trial  was  then  about  to  be  held  in  an- 
other county.  The  litigants  were  ready,  and 
witnesses  had  been  taken  from  their  ordi- 
nary avocations  to  testify  at  this  distant' 
place.  It  seems  to  us  that  tbe  court  was  Jus- 
tified in  overruling  tbe  motion  upon  this 
ground  alone.  In  this  connection,  it  will  not 
be  overlooked  that  in  making  tbe  objections 
counsel  for  appellant  conceded  that  after  tbe 
property  had  been  returned,  then  tbe  suit, 
as  between  the  new  parties,  might  proceed  in 
the  ordinary  course;  tbe  possession  of  the 
property  awaiting  final  result  of  the  suit  un- 
less a  new  affidavit  and  bond  were  given. 
The  cause  was  then  called  for  trial  on  the 
merits,  and,  independently  of  tbe  affidavit 
and  bond,  as  tbe  petition  stated  a  good  cause 
of  action,  no  objection  on  account  of  the  in- 
sufficiency or  failure  to  have  a  proper  affida- 
vit and  bond  interfered  with  the  trial  upon 
the  petition  that  both  parties  had  announced 
ready  for.  Keim  v.  Vette,  167  Mo.  389,  67 
8.  W.  223;  Oxley  Stave  Co.  v.  Whitson,  34 
Mo.  App.,  loc.  dt  62a 

What  we  have  just  said  applies  to  the  ac- 
tion of  the  court  in  permitting  the  amended 
petition  to  be  filed.  This  was  done  In  Sep- 
tember, 1904,  and  an  answer  was  filed  and 
trial  had,  and  no  exceptions  to  the  action  of 
the  court  in  permitting  such  amendment  ever 
saved  by  bill  of  exceptions.  And  no  com- 
plaint was  ever  made  until  the  parties  bad 
announced  ready  for  trial,  and  then  the  objec- 
tion was  not  made  that  the  amended  petition 
could  not  be  filed  changing  the  parties  plain- 
tiffs, but  only  that  further  proceedings  in  the 
cause  should  cease  until  the  property  had 
been  returned.  If  there  is  anything  left  of 
the  law  of  waiver,  then  certainly,  under  the 
undisputed  facts  of  this  case,  the  appellant 
waived  all  of  its  rights  to  complain  of  tbe 
action  of  the  court  is  permitting  parties 
plaintiffs  to  be  changed. 

The  fact  that  the  ore  at  one  time  was  a 
part  of  the  real  estate,  and  that  when  It 
was  in  the  ground  In  its  natural  state,  it 
was  mixed  with  dirt  and  rock,  and  had  to 
be  loosened  and  carried  to  the  surface  and 
cleaned  and  prepared  for  market,  does  not 
deprive  tbe  owner  of  the  land  from  which  It 
was  taken  of  the  right  to  replevin  It  from 
the  wrongful  taker.  Cobb^  on  Replevin,  ( 
354;  Baker  v.  Campbell,  32  Mo.  App.  529; 
Johnson  v.  Elwood,  63  N.  Y.  431;  Blurton 
V.  Hansen,  135  Mo.  App.  548,  116  S.  W.  474. 

The  action  of  the  court  in  permitting  cer- 
tain depositions  to  be  read  is  assigned  as 
error.  Tbe  amended  petition  as  above  stated, 
was  filed  on  September  12th,  and  the  d^msi- 
tlouB  were  taken  on  the  same  day  and  filed 
on  the  13th.  The  testimony  does  not  show 
whether  they  were  taken  before  or  after 
the  petition  had  been  amended  adding  new 
parties.  The  first  trial  was  on  S^tember 
13tb,  and  the  depositions  were  taken  and 
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need  tn  that  trial  without  objection.  It  is 
true  that  depoBltlons,  taken  at  a  time  when 
a  i>er8on  Ib  not  a  party  to  the  suit,  cannot 
be  used  against  that  person  after  he  has 
been  made  a  party.  In  this  case  nothing  of 
the  kind  was  admitted.  There  Is  nothing  to 
show  that  the  depositions  were  taken  be- 
fore the  amended  petition  was  filed,  and  In 
any  event  the  person  now  raising  the  objec- 
tion was  a  party  to  the  suit  at  the  time  the 
depositions  were  taken,  and  as  to  snch  party, 
the  depositions  were  admissible.  Hendricks 
T.  Calloway,  211  Mo.  636,  111  S.  W.  60. 

It  is  urged  that  the  evidence  shows  that 
the  Bailey  Mining  Company  had  permitted 
other  persons  to  mine  on  the  tract  of  land 
from  which  respondents  claim  appellant  took 
the  ore,  and  that  such  persons  were  Inter- 
ested In  the  possession  of  the  ore;  and,  as 
they  were  not  made  parties  to  this  suit,  the 
plaintiffs  have  not  shown  themselves  to  be 
the  absolute  owners  of  the  property,  and 
therefore  not  entitled  to,  maintain  replevin. 
The  Bailey  Mining  Company,  after  it  ac- 
quired the  lease  from  the  owner  of  the  fee, 
posted  rules  and  regulations,  as  provided  in 
section  8766,  Rev.  St.  (Ann.  St.  1906,  p.  4068), 
stating  the  terms  upon  which  persons  would 
be  permitted  to  mine  upon  the  company's 
property.  These  rules  and  regulations  were 
offered  In  evidence,  and  among  them  we  find 
the  following:  "No  right,  title  or  interest 
In  or  to  any  land,  ores  or  minerals,  shall  be 
acquired  or  owned  by  persons  so  mining,  and 
It  Is  hereby  expressly  stipulated  that  all  ores 
or  minerals,  whether  the  same  remain  in 
the  ground  or  be  severed  or  removed  there- 
from are  and  shall  remain.  In  any  event,  the 
absolute  property  of  said  company,  and  the 
money  paid  to  miners  Is  not,  and  shall  not. 
In  any  event,  be  considered  as  price  paid 
for  minerals  or  ores,  but  Is,  and  In  every 
event  shall  be,  only  compensation  for  labor 
and  services  rendered  by  the  said  miners 
in  working  said  mining  lease."  Under  the 
law  and  these  rules  the  persons  mining  un- 
der the  Bailey  Mining  Company  were  li- 
censees only,  and  Iiad  no  interest  in  the 
ore,  or  any  right  to  the  possession  of  the 
land  from  which  the  same  was  taken.  Chy- 
nowltch  v.  Granby  Mining  &  Smelting  Co., 
74  Mo.  178;  Lytle  v.  James,  88  Mo.  App. 
337,  73  8.  W.  287;  Rochester  v.  Gates  aty 
Mining  Ca,  86  Mo.  App.  447 ;  Lowe  v.  Amer. 
Zinc  Co.,  80  Mo.  App.  680.  It  wlU  be  no- 
ticed that  the  rule  above  quoted  provided 
"that  all  ores  or  minerals,  whether  the  same 
remained  In  the  ground  or  be  severed  or  re- 
moved therefrom,  are  and  shall  remain  in 
every  event  the  absolute  property  of  said 
company."  The  statute  authorizes  a  rule 
at  this  kind,  and  it  becomes  the  contract  be- 
tween the  parties.  The  parties  mining  un- 
der these  rules  having  agreed  that  the. ore 
In  the  groond,  as  well  as  that  severed,  re- 
mained the  absolute  property  of  the  Bailey 
Mining  Company,  they  liave  no  right  to  the 


property  such  as  to  maintain  replevin  there- 
for. 

It  Is  next  claimed  that  the  court  should 
have  sustained  the  demurrer  to  the  evi- 
dence, for  the  reason  that  the  plaintiffs' 
claim  to  the  ore  Is  derived  through  the  min- 
ing lease  offered  in  evidence,  and  that  this 
mining  lease  does  not  pretend  to  convey  any 
specific  quantity,  nor  does  It  convey  any  ora 
only  such  as  may  be  found  In  the  mines,  and 
the  plaintiffs,  never  having  mined  the  ore  in 
question,  or  any  portion  thereof,  had  no  title 
thereto,  and  were  not  entitled  to  the  posses- 
sion thereof.  This  is  an  Important  point 
In  the  case.  If,  under  the  terms  of  the 
lease,  the  Bailey  Mining  Company  had  nO' 
Interest  in  the  ore,  then  that  company,  or 
the  members  thereof,  cannot  maintain  an  ac- 
tion of  replevin,  as  this  action  can  only  be 
maintained  by  a  person  having  a  general  or 
special  Interest  in  the  property  replevied. 
Gartslde  v.  NLson,  43  Mo.  138.  The  said 
mining  lease  contained  the  following  pro- 
visions: "Ttuit  the  party  of  the  first  part 
in  consideration  of  the  sum  of  one  dollar 
to  him  in  hand  paid,  and  of  the  perform- 
ance by  second  parties  of  the  terms  and  con- 
ditions hereof,  does  by  these  presents  de- 
mise and  lease  unto  said  second  parties  their 
heirs,  personal  representatives  and  assigns, 
the  following  described  land  In  Jasper  county, 
Missouri,  to  wit:  The  south  half  of  the  soutB- 
east  quarter  of  the  nprthwest  quarter  of 
section  eight  (8).  and  also  the  east  half  of 
the  southwest  quarter  of  the  northwest  quar- 
ter of  section  eight  (8),  in  township  twenty- 
nine  (20),  of  range  thirty-two  (32).  •  •  * 
This  lease  is  for  mining  purposes  only,  and 
all  uses  of  said  land  not  inconsistent  with 
thorough  and  proper  mining  thereof  as  here- 
in required  are  hereby  reserved  to  the  party 
of  the  first  part  Said  party  shall  at  all 
times  have  the  right  to  go  upon  said  land  and 
into  all  shafts  and  drifts  therein,  to  see  that 
the  terms  of  this  lease  are  complied  with. 
Second  parties  shall  have  the  right  to  erect 
and  place  on  said  lands  all  buildings  and 
machinery  necessary  or  proper  for  the  pur- 
pose of  mining  and  draining  said  land  and 
preparing  the  ores  for  market  thereon,  and 
to  remove  same  at  the  expiration  of  this 
lease,  except  timbers  and  other  things  neces- 
sary to  support  the  ground  and  prevent  same 
from  caving  or  falling  in.  Second  parties 
shall  pay  as  rent  or  royalty  7  per  cent  of 
the  gross  market  price  of  all  ores,  minerals 
and  other  valuable  substances  mined  from 
said  land,  said  royalty  to  be  due  and  pay- 
able whenever  any  ores  or  minerals  or  other 
valuable  substances  are  sold.  Subject  to 
the  full  performance  in  good  faith,  of  all 
the  terms  and  conditions  hereof  this  lease 
shall  be  and  remain  in  force  for  the  term 
of  twenty  years  from  this  date.  Any  failure 
by  second  parties,  their  heirs,  personal  rep- 
resentatives or  assigns,  In  good  fUth  to  carry 
out  and  perform  any  of  the  terms  and  con- 
ditions hereof,  shall  end  and  determine  this 
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lease  and  the  flrat  party  may  so  dedare  and 
re-enter  npon  said  premises  and  take  and 
tiold  complete  possession  thereof."  The  lease 
was  properly  acknowledged  and  filed  for 
''record  in  the  office  of  the  recorder  of  deeds 
for  Jasper  county,  Mo.  It  will  be  noticed 
«t  once  that  the  lease  is  not  only  made  to 
the  second  parties,  bat  to  their  heirs,  per- 
sonal representatives,  and  assigns,  and  that 
It  Is  not  a  sale  of  the  ore,  bnt  an  absolute 
lease  of  the  real  estate  for  the  term  of  20 
years.  The  lease  contemplates  that  the  les- 
sees shall  mine  the  ore  and  sell  It,  and  out 
of  the  proceeds  pay  the  royalty  or  rent  of 
7  per  cent 

In  Kirk  t.  Mattler,  140  Mo.  23,  41  8.  W. 
252,  in  an  opinion  by  Judge  Gantt,  the  court 
held  that:  "An  Instmment  that  demised  and 
leased  a  certain  tract  of  ground  for  mining 
purposes  only,  for  a  period  of  10  years,  and 
gave  to  the  second  party  the  right  to  pos- 
session and  to  erect  gates  and  other  necessary 
buildings  thereon,  is  held  to  be  a  lease,  and 
not  a  license" — and  the  court  held  the  grant 
to  dig  and  mine  the  zinc  and  lead  ore  oa 
the  land  for  the  period  specified  therein  was 
a  lease  of  the  land,  so  denominated  and  so 
understood,  and  that  it  was  such  an  inter- 
est in  the  real  estate  that  in  a  proper  case 
ejectment  would  lie  for  the  land,  and  the  es- 
tate acquired  thereby.  In  that  case,  as  here, 
lt*was  urged  that  the  instrument  was  a  mere 
mining  license,  and  to  that  claim  the  court 
said:  "We  cannot  agree  to  such  a  view.  By 
every  test  known  to  the  law  this  Instrument 
is  a  lease."  The  St  Lonls  Court  of  Ap- 
peals, in  Hobart  T.  Murray,  S4  Mo.  App. 
249,  while  holding  that  such  an  Instmment 
was  not  a  lease  because  it  had  no  deter- 
mining period,  yet  it  was  held  to  be  more 
than  a  license  to  mine,  and  that  case  is  an 
authority  supporting  respondents'  view  of 
this  point  In  Austin  v.  Mining  Co.,  72  Mo. 
635,  37  Am.  Bep.  446,  our  Supreme  Court 
declares  the  rule  to  be  that  such  an  instru- 
ment while  it  is  not  an  absolute  grant  of 
the  ore  In  the  land,  yet  when  the  lessee  has 
entered,  the  estate  becomes  vested  in  him, 
and  be  is  then  possessed,  not  of  property  in 
the  land  Itself,  but  of  the  term  for  years.  In 
Lacey  v.  Newcomb,  95  Iowa,  287,  63  N.  W. 
704,  the  Supreme  Court  of  Iowa  declared 
that  an  agreement  whereby  a  party  had  the 
exclusive  right  to  mine  coal  under  certain 
land  for  20  years,  and  to  use  In  connection 
with  the  mine  five  acres  of  the  surface  of  the 
land  to  erect  buildings  thereon,  and  to'  build 
and  operate  railroads  and  fiow  water  there- 
over, for  a  certain  royalty  per  ton  of  coal 
mined,  payable  as  rent  for  all  the  privileges 
granted,  created  the  relation  of  landlord 
and  tenant  It  is  said  in  H^wood  v.  Fnlmer, 
158  Ind.  658,  32  N.  B.  674,  18  L.  B.  A.  491: 
"A  lease  may  not  only  confer  npon  the  les- 
see the  right  to  the  occupancy  of  the  leased 
premises,  either  generally  for  the  time  lim- 
ited, or  for  some  specific  purpose,  or  in  some 
specific  manner,  or  the  right  to  occupy  and 


cultivate  and  to  ronore  the  products  of  cnl* 
tlvatlon,  bnt  it  may  confer  upon  him  the  pow* 
er  to  occupy  and  remove  a  portion  of  that 
whldi  constitutes  the  land  itself.  Familiar 
and  common  examples  of  sncfa  leases  are 
those  authorizing  the  lessee  to  quarry  and 
remove  stone,  to  open  mines  and  remove  ores, 
minerals,  or  to  sink  wells  for  procuring 
petroleum  and  natural  gas.  The  power  to 
execute  leases  for  such  purposes,  and  the 
fact  that  the  instrument  by  which  such  in- 
terest in  land  is  granted  may  be  in  all  es- 
sential particulars  a  lease  will  not  be  ques- 
tioned." Manifestly  there  can  be  no  valid 
reason  why  a  lease  may  not  confer  upon  the 
lessee  the  right  to  remove  a  portion  of  the 
soil  or  of  sand  and  gravel  found  npon  the 
surface  of  the  land  leased,  as  well  as  to  re- 
move stone,  coal,  dnc,  and  lead  found  either 
upon  the  surface  or  beneath  it 

By  reading  the  Instrument  it  will  be  no- 
ticed that  It  confers  present  rights;  It  is  as- 
signable; it  is  for  a  fixed  period ;  it  provides 
for  a  regular  rental,  and  the  right  to  mine  is 
exclusive  in  the  lessees  for  the  period  fixed  in 
the  lease;  the  rent  or  royalty  is,  by  express 
termst  payable  at  certain  times,  and  we  ore 
satisfied  that  under  the  provisions  of  this  in- 
strument and  during  the  20-year  period 
named  therein,  no  one  but  the  lessees  and 
their  assigns  had  any  right  to  mine  said 
premises  or  any  part  thereof.  These  things 
being  true,  it  must  be  conceded  that  the  les- 
sees had  the  right  to  the  possession  of  the 
ore  in  the  ground,  and  after  It  had  been 
cleaned,  and  that  the  landlord  had  no  Interest 
therein,  and  had  no  right  to  interfere  with 
the  tenant's  possession  thereof.  Lacy  ▼. 
'Weaver,  49  Ind.  373,  19  Am.  Bep.  683;  Dix- 
on ▼.  NlccoUs,  39  lU.  372,  89  Am.  Dec  312; 
Daniels  v.  Brown.  34  N.  H.  454.  69  Am.  Dec. 
505;  Cobbey  on  Beplevin,  |  28;  Coan  v.  Mole, 
39  Mich.  454.  Where,  by  the  terms  of  the 
lease,  the  tenant  Is  to  thresh  the  wheat  crop 
and  to  driver  to  the  landlord  a  certain  share 
in  the  bushel,  the  tenant  has  the  right  to  pos- 
session of  the  wheat  and  may  maintain  re- 
plevin therefor,  even  against  the  landlord. 
Cunningham  v.  Baker,  84  Ind.  697;  Cobbey 
on  Beplevin,  |  86. 

Appellant  has  called  onr  attention  to  Boone 
V.  Stover,  66  Mo.  435 ;  Bochester  v.  Gate  City 
Mining  Co.,  86  Mo.  App.  447;  CSiitwood  v. 
Lanyon,  93  Mo.  App.  225 ;  Arnold  v.  Bennett 
92  Mo.  App.  156.  The  three  cases  above  cited 
from  the  Courts  of  Appeals  are  all  cases 
where  the  parties  were  mining  under  rules 
and  regulations,  and,  as  we  have  said,  the  re- 
lation of  landlord  and  tenant  did  not  exist 
therein,  but  the  parties  mining  were  simply 
licoisees.  In  Boone  v.  Stover,  above  cited, 
the  court  held  the  parties  licensees  because 
the  contract  under  whldi  they  mined  required 
them  to  deliver  weekly  all  mineral  raised  on 
the  land  to  the  party  under  whom  they  were 
mining.  They  were  not  authorized  to  sell  or 
dispose  of  the  ore,  but  simply  to  mine  and 
turn  It  over.   The  other  case  relied  oo  by  ap- 
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pellant  to  Aaatln  v.  HnntsTllle  Coal  Oo.,  72 
Mo.  535,  87  Am.  B^.  446,  and  by  a  reading 
of  that  case  It  will  be  seen  that  It  to  not  an 
authority  for  the  appellant,  but  to  clearly 
against  It. 

From  a  careful  reading  of  the  authorltlea 
aboTe  cited,  and  others,  we  are  of  the  opinion 
that  the  instrument  is  a  lease,  and  that  by  its 
terms  the  relation  of  landlord  and  tenant 
was  created.  The  lease  was  dated  July  7, 
1898,  and  therefore  there  was  an  unexpired 
term  of  16  years  when  the  alleged  wrong  was 
committed.  The  mining  by  the  appellant  had 
shown  that  valuable  ore  was  along  the  west 
line  of  respondents'  property,  and  there  can 
be  no  doubt  but  what,  within  the  term  of 
the  lease,  the  respondents,  or  their  assigns  or 
lessees,  would  have  removed  the  ore.  These 
things  all  being  considered,  we  are  of  the 
opinion  that  the  right  to  maintain  the  action 
of  replevin  for  the  ore  was  in  the  lessees  at 
the  time  tbto  suit  was  instituted. 

Another  assignment  of  error  to  that  the 
administrator  of  R.  H.  Branch  was  not  an 
owner  of  the  property,  or  had  any  interest 
therein ;  that  upon  the  death  of  R.  H.  Branch 
his  interest  vested  in  his  heirs,  and  not  In  the 
administrator.  There  was  Introduced  in  evi- 
dence an  order  of  the  probate  court  of  Jaq>er 
county,  made  In  1901,  directing  the  adminis- 
trator to  take  possession  of  the  real  estate 
and  rent  It  Section  180,  Rev.  St  1899  (Ann. 
St.  1906,  p.  379),  provides  that:  "No  adminis- 
trator shall  rent  or  control  real  estate  of  the 
deceased,  unless  the  probate  court  shall  be 
satisflcid  that  it  to  necessary  to  rent  said  es- 
tate for  the  payment  of  debts,  and  make  an 
order  of  record,  requiring  such  administrator 
to  take  possession  of  and  rent  the  same,  and 
upon  such  order,  the  administrator  may  prose- 
cute and  maintain  any  action  for  the  recov- 
ery of  such  real  estate  in  the  same  manner 
and  with  like  effect  as  the  intestate  might 
have  done  In  hto  lifetime."  Thto  section  of 
the  statute  not  only  provides  for  the  admin- 
istrator renting  the  property,  but  seems  to 
place  him.  when  the  order  is  made,  In  full 
charge  thereof,  with  the  right  to  maintain 
any  action  for  the  recovery  of  the  same  that 
the  Intestate  might  have  maintained  in  hto 
lifetime.  This  to  the  construction  placed  up- 
on the  statute  by  the  Supreme  Court.  Hall 
v.  Bank,  146  Mo.  418,  46  S.  W.  1000.  The  pe- 
tition alleged  in  thto  case  that  the  adminis- 
trator and  the  other  parties  named  composed 
a  copartnership  known  as  the  Bailey  Mining 
Company,  and  that  this  company  was  the 
owner  of  thto  ore.  There  was  no  affidavit 
filed  denying  the  existence  of  the  copartner- 
ship, as  alleged.  The  appellant  has  argued  in 
hto  printed  brief,  and  at  the  oral  hearing  of 
the  case  in  this  court  that  the  statute  In 
regard  to  administrators  renting  the  real  es- 
tate should  only  be  construed  to  mean  farm 
rentals,  or  rentals  for  business  and  residence 
purposes,  and  not  to  include  the  right  to 
lease  for  mining  purposes.  The  Supreme 
Ooort  of  Iowa,  in  Lecey  r.  Newcomt^  above 
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dted.  In  construing  the  word  "rent,"  says: 
"Now  our  statute  allows  the  landlord  a  lien 
for  'rent'  Rent  has  been  defined  to  be  a  'cer- 
tain profit  issuing  yearly  out  of  lands  and 
tenements.'  Rent  is  a  compensation  for  the 
use  of  lands  demised,  and  is  treated  as  a 
profit  issuing  out  of  the  land  and  tenements. 
2  Woods,  Landl.  &  Ten.  S  445.  'A  royalty 
payable  upon  the  stone  or  ore  taken  from  the 
land,  or  upon  brick  made  from  the  earth 
thereon,  to  held  to  be  a  rent  that  may  be  dis- 
trained for,  although  the  soil  is  gradually  ex- 
hausted, and  the  royalty  is  not  paid  out  of 
the  renewing  produce  of  the  land.'  2  Woods, 
LandL  &  Ten.  445.  'Rent  may  be  in  the  form 
of  royalty.'  We  have  held  rent  to  be  a  'cer- 
tain profit,  either  In  money,  provision,  diat- 
tels,  or  labor  Issuing  out  of  lands  and  tene- 
ments, in  retribution  or  return  for  their  use.' 
Merrltt  v.  Fisher,  19  Iowa,  857."  In  Raynolds 
V.  Hanna  (C.  C.)  55  Fed.  799,  it  was  held  that 
no  technical  form  of  words  was  necessary  to 
create  a  lease,  and  that  It  was  not  material 
that  the  rent  to  be  paid  on  the  lease  was 
called  "royalty,"  which  was,  perhaps,  the 
more  appropriate  word  where  rental  was 
based  upon  the  quantity  of  coal  or  other  min- 
eral to  be  taken  from  the  mine.  It  has  also 
been  held  that  an  agreement  between  the 
owner  of  the  stone  quarry  and  another  person 
that  the  latter  should  work  the  quarry  and 
sell  the  stone  and  pay  a  part  of  the  proceeds 
to  the  owner  creates  the  relation  of  landlord 
and  tenant  The  authorities  are  well  collect- 
ed in  Lacey  v.  Newcomb,  and  the  reasoning 
of  that  case  to  sound,  and  there  is  no  reason 
for  holding  that  If  a  man  dies  owning  a 
sand  bank,  stone  quarry,  coal  or  zinc  mine, 
our  statute  does  not  authorize  the  probate 
court  to  order  the  administrator  to  lease  the 
same  for  the  purpose  of  obtaining  money 
with  which  to  pay  the  debts.  The  renting  of 
the  same  for  a  year  or  two  might  provide  suf- 
ficient money  with  which  to  pay  all  the  debts, 
and  thereby  preserve  the  fee  for  the  heirs  or 
legatees. 

Finally  the  appellant  asserts  that  3.  A. 
Oaddls  was  not  a  proper  party  plaintiff,  as 
the  evidence  shows  he  had  no  interest  In  the 
property.  In  addition  to  the  fact  that  it  was 
alleged  In  the  petition  that  he  was  a  member 
of  the  copartnership  linown  as  the  Bailey 
Mining  Company,  and  the  answer  did  not 
deny  the  same  aa  required  by  the  statute,  it 
cannot  be  said  from  the  evidence  that  he  had 
no  Interest  There  were  assignmentB  of  cer- 
tain Interests  in  the  lease,  and  one  of  those 
was  an  assignment  of  an  undivided  one-eighth 
interest  to  X  A.  and  Ell  0.  Gaddto.  This  as- 
signment was  filed  for  record  in  the  office  of 
the  recorder  of  deeds  of  Jasper  county,  Mo., 
on  the  7th  day  of  October,  1896,  and  at  the 
time  the  suit  was  commenced,  the  record  in- 
terest of  said  J.  A.  Gaddto  still  stood  Just  as 
it  did  when  this  assignment  was  filed  for  rec- 
ord. It  to  true  the  testimony  showed  that  be 
had  made  some  arrangemento  with  others  of 
the  plaintlfls  to  collect  hto  royalty  and  look 
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after  bis  interest,  but  there  was  no  aaalgn- 
ment  of  record,  or  otberwlse  offered  in  evi- 
dence, showing  that  he  bad  transferred  the 
Interest  he  acqalred  In  the  lease  by  proper 
assignment  duly  recorded.  And  when  re- 
spondents were  trying  to  show  the  terms  of 
this  arrangement,  appellant's  counsel  object- 
ed because  It  was  shown  to  be  in  writing,  and 
parol  testimony  was  not  proper,  and  the  court 
sustained  the  objection. 

As  said  in  the  former  part  of  this  opinion, 
the  merits  of  the  controversy  are  with  the 
plaintiffs.  The  appellant  mined  where  it  had 
no  right  to,  and  at  this  time  makes  no  serious 
claim  to  the  ore,  but  simply  contends  that  the 
plaintiffs  ought  not  to  recover  because  of  cer- 
tain technical  objections  to  their  title  and 
their  method  of  procedure.  When  the  equi- 
ties of  a  cause  are  with  a  certain  party,  it 
should  be  the  duty  of  the  court  to  try  to  de- 
cide the  cause  In  favor  of  the  party  thus  real- 
ly entitled  to  the  victory.  Of  course  this 
means  that  persons  must  pursue  the  lines  of 
procedure  authorized  and  recognized  by  law 
In  securing  their  just  demands,  and  to  ignore 
these  methods  that  ez];)erlence  has  shown  to 
t)e  wise  and  necessary  provisions,  mistakes 
and  errors  will  be  made,  but  after  a  careful 
examination  of  all  the  objections  made  by 
the  appellant,  we  are  satisfied  that  no  errors 
material  to  the  Issue  were  committed  by  the 
trial  court ;  and,  the  judgment  being  for  the 
right  party,  we  will  not  disturb  it 

It  is  therefore  ordered  that  the  judgment 
of  the  trial  court  be  affirmed.    All  concur. 


WILLS  et  al.  t.  FORESTER  et  al. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

10,  1910.     On  Motion  to  Modify 

Judgment,  Feb.  7,  1910.) 

1.  Good  Will  (t  8*)— Sali— Considebatiok 

A  contract  tor  the  sale  by  a  retail  lumber 
dealer  of  bis  stock  of  lumber  and  his  good  will, 
which  recites  that,  in  further  consideration  of 
the  purchase,  be  agrees  to  refrain  from  en- 
gaging in  the  retail  lumber  business  within  a 
specified  territory  and  for  a  specified  time, 
Bbowa  a  consideration  auflScient  to  support  his 
agreement  not  to  engage  in  such  business. 
.  [Ed.  Note.— For  other  cases,  see  Good  Will, 
Cent.  Dig.  }  2;   Dec.  Dig.  i  6.*] 

2.  Injunction  (i  61*)— Restbainino  Bseach 
OF  Contract— Conditions  in  Contract  fob 

•    Sale  of  Good  Will. 

Where  a  party  agrees  for  a  consideration 
not  to  engage  in  a  given  iMisiness  for  a  certain 
time  in  a  given  territory,  a  violation  entitles  the 
party  injured  to  injunctive  relief. 

[Kd.  Note.— 'For  other  cases,  see  Injunction, 
C^nt.  Dig.  ii  121-123;   Dec.  Dig.  {  m.*] 

8.  Injunction  (i  68*>— Rmtbaining  Breach 

OF    C0NTRAC^^— STIFTTLATION    FOB    DAUAOES 

— iNTENTioif  OF  Parties. 

Whether  a  contract  stipulating  that,  in  case 
of  any  violation  of  the  agreement,  the  party  so 
violating  it  acknowledges  nis  indebtedness  to  the 
other  in  a  specified  sum,  limits  the  remedy  of  the 
party  in^aied  to  an  action  at  law,  or  whether 
he  is  entitled  to  injunctive  relief,  depends  on  th^ 


Intention  of  the  parties  deduclble  from  the  con- 
tract and  the  anrrounding  drcomstances. 

[E<d.  Note.— For  other  cases,  see  Injunction, 
(3ent  Dig.  |  128;  Dec.  Dig.  i  69.*] 

4.  DaMAOBS  (i  78*)— €X>NTBACTS— lilQTTIDAnD 

Damaoes. 

Where  a  contract  not  to  engage  In  a  rival 
bnsiness  in  a  ^rticular  locality  within  a  spec- 
ified time  provides  for  the  payment  of  a  stipu- 
lated sum  on  a  breach,  the  amount  is  regarded 
as  liquidated  damages  and  not  as  a  penalty. 

[Ed.  Note.— For  other  caaes,  see  Damages, 
Cent.  Dig.  i  160 ;  Dec.  Dig.  I  78.*] 

5.  iNjrmcTioN  (S  69*)— Restbainino  Bbeach 
of  Contbact— Liquidated  Daicaoes. 

A  contract  by  a  retail  Iaml>er  dealer  for  the 
sale  of  a  stock  of  lumber,  together  with  hia 
good  will,  wliich  stipulates  that  the  seller  will 
not  engage  in  the  lumlier  business  within  speci- 
fied territory  within  a  specified  time,  and  tliat 
in  case  of  any  violation  of  the  aneement  by 
him,  he  acknowledges  bimaelf  indebted  to  the 
buyer  in  a  specified  sum.  makes  the  specified 
sum  liquidated  damages,  font  does  not  give  the 
seller  the  option  of  paying  the  liquidated  dam- 
ages to  re-enter  the  business,  but  the  iMyer  is 
entitled  to  injunctive  relief. 

[Ei.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  !  128;    Dec.  Dig.  f  59.*] 

8.  Injunction  (S  59*)— Restbainino  Breach 
OF  Contract— Stipulation  fob  LiqinDAXED 
Davaoes. 

Where  liquidated  damages  were  provided 
for  in  case  of  a  breadi  of  contract,  and  it  ap- 
pears t^t  the  intention  was  to  give  the  party 
the  alternative  to  perform  or  pay,  the  breach 
will  not  be  enjoined;  but  where  the  contract 
is  absolute,  and  cannot  lie  construed  as  mean- 
ing that  the  party  shall  have  the  right  to  do  the 
prohibited  acta  or  pay  the  sum  named,  an  in- 
junction lies  to  restrain  it  whether  the  sum 
to  be  paid  is  regarded  as  liquidated  damagea  or 
not. 

[Eld.  Note. — For  other  cases,  see  Injanction, 
Cent.  Dig.  i  128;    Dec.  Dig  i  59.*] 

7.  Injunction  ({  61*)— Restbainino  Breach 
OF  Contract  —  Enqaoino  in  Coupetino 
Business. 

A  retail  Inmlier  dealer  sold  his  stock  of  lum- 
ber and  good  will,  and  agreed  not  to  engage  in 
the  lumber  bnsiness  within  a  specified  time  and 
locality,  and  violated  the  agreement  by  re-enter" 
ing  the  business.  The  evidence  showed  that 
there  was  not  any  possible  way  whereby  the 
buyer  could  determine  his  loss  arising  from  the 
seller  re-entering  the  business.  Beld.  that  equi- 
ty could  alone  afford  adequate  relief  to  the 
buyer,  and  be  was  entitled  to  an  injunction  re- 
straining the  seller  from  engaging  in  audi  busi- 
ness. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  !|  121-123 ;  Dec.  Dig.  i  61.*] 

Appeal  from  Circuit  Court,  Phelps  Gonn- 
ty ;  L.  B.  Woodslde,  Judge. 

Action  by  J.  W.  Wills,  Sr.,  and  another, 
partners  under  the  firm  name  of  Wills  Lum- 
l>er  Company,  against  3.  3.  Forester  and  an- 
other, partners  under  the  firm  name  of  For- 
ester &  Powell  Lumber  Company.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Reversed  and  remanded. 

This  was  an  action  for  an  injunction  to 
restrain  the  respondents  from  operating  and 
conducting  a  lumber  yard  in  the  city  of  St 
James,  Phelps  county,  Ho.,  in  violation  of  a 
written  agreement  executed  by  the  parties 


•For  other  csaM  see  samo  topio  and  leetlon  NUMBER. in  Dec.  *  Am.  Diss.  U07  to  data.  *  Beportar  lodezso' 
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appellant  and  respondent  on  the  28th  day  of 
May,  1906,  in  which  respondents  bound  them- 
selves  "to  refrain  from  engaging  In  the  gener- 
al retail  lomber  business  In  the  city  of  St 
James,  Missouri,  for  a  period  of  fifteen  years 
from  the  date  of  this  contract" 

The  eyidence  and  admissions  of  respond- 
ents establish  the  fact  that  after  having  en- 
tered Into  said  contract,  whereby  they  sold 
and  delivered  their  business  to  appellants, 
they  oi>ened  and  began  to  operate  a  lum- 
ber yard  in  St  James  contrary  to  the  terms 
of  said  agreement,  as  competitors  of  appel- 
lants, and  advertised  the  fact  In  a  newspaper 
published  in  said  city,  and  were  engaged  in 
such  competitive  lumber  business  at  the  time 
of  and  prior  to  the  commencement  of  this 
suit  Among  other  defenses,  it  was  claimed 
"that  the  contract  was  In  restraint  of  trade," 
which  clause  in  the  answer  was  on  motion 
stricken  out  by  the  trial  court  The  pleadings 
presented  the  issue,  and  the  findings  of  the 
trial  court  were  presumably  based  upon  a 
statement  in  the  contract  stipulating  that 
In  case  of  "any  violation  of  the  agreement 
by  the  parties  of  the  first  part  (respondents) 
they  hereby  acknowledge  themselves  Indebted 
to  the  said  parties  of  the  second  part,  either 
collectively  or  singly.  In  the  sum  of  one  thou- 
sand dollars." 

The  Judgment  of  the  trial  court  was  for  the 
respondents,  dismissing  the  bill  and  giving 
Judgment  for  costs  with  an  order  of  execu- 
tion. The  evidence  necessary  to  a  better  un- 
derstanding of  the  case  is  set  out  in  the  opin- 
ion. 

Jones  Bros,  and  C.  H.  Shubert  for  appel- 
lants.   Watson  ft  Holmes,  for  respondents. 

XIXON,  P.  J.  (after  stating  the  facts  as 
above).  The  evidence  in  this  case  clearly 
shows  that  the  reason  appellants  purchased 
the  Forester  ft  Powell  lumber  business  was 
"that  the  trade  that  came  to  St  James  was 
not  sufficient  to  support  two  lumber  yards 
upon  a  reasonable  basis."  It  is  also  shown 
that  the  $1,000  mentioned  in  the  contract  to 
be  paid  In  case  of  breach  had  never  been 
paid  by  respondents  to  appellants  at  the  time 
of  the  institution  df  this  suit.  Upon  the  sale 
being  completed,  the  respondents  delivered 
their  business  to  appellants  in  accordance 
with  their  contract  Appellants  took  posses- 
sion about  the  28th  day  of  May,  1906,  and 
continued  to  operate  the  business  up  to  the 
time  of  and  after  the  Institution  of  this  suit 
in  August  1906.  It  appears  that  some  time 
about  the  1st  of  July,  1908,  the  respondents 
opened  a  lumber  yard  in  the  city  of  St  James 
In  their  own  name  and  wmt  Into  business 
again.  They  kept  for  sale  about  the  same 
class  of  goods  and  stodc  usually  kept  in  a  gen- 
eral retail  lumber  business  and  the  same 
class  of  goods  that  they  sold  to  appellants. 
They  continued  In  the  business  from  the  1st 
of  July,  1908,  until  after  the  institution  of 
this  suit  and  are  still  engaged  in  said  busi- 
nesa. 


1.  The  consideration  named  in  the  contract 
was  sufficient  to  support  the  agreement  of  the 
respondents  not  to  engage  in  the  general  re- 
tail lumber  business  at  St  James  for  a  period 
of  15  years,  and  was  legal  and  binding  and 
not  against  public  policy.  Angelica  Ja(&et 
Co.  T.  Angelica,  121  Mo.  App.  226,  98  S.  W. 
805;  Gill  V.  Ferris,  82  Mo.  156;  Vandlver  v. 
Robertson  ft  Son,  125  Mo.  App.  307,  102  S. 
W.  659. 

2.  Under  the  decisions  of  the  courts  of  this 
state,  where  parties  agree  for  a  considera- 
tion not  to  engage  in  a  given  business  for  a 
certain  time  in  a  given  locality,  like  the  con- 
tract In  this  case,  a  violation  entitles  the 
parties  injured  to  injunctive  relief  by  equity. 
This  has  been  long  and  uniformly  held  to  be 
the  law  in  this  state  and  an  injunction  is  the 
proper  remedy  to  restrain  the  violation  of 
such  a  contract  Angelica  Jacket  Co.  v. 
Angelica,  supra;  Gill  v.  Ferris,  supra;  Gor- 
don-v.  Mansfield,  84  Mo.  App.  367. 

3.  The  respondents  have  pleaded  a  clause 
In  their  contract  which  recites  that  the  dam- 
ages for  its  violation  are  stipulated,  and  re- 
spondents contend  that  therefore  the  Juris- 
diction of  a  court  of  equity  to  grant  injunc- 
tive relief  is  ousted  by  the  very  terms  of  the 
contract  Itself.  This  is  the  principal  question 
for  consideration  In  this  case.  For  the  pur- 
pose of  bringing  Into  review  and  under  in- 
spection the  most  prominent  provisions  of 
the  contract  they  may  be  sectionallzed,  so 
as  to  bring  out  In  stronger  light  the  control- 
ling question  to  be  discussed  and  decided  in 
this  case. 

(1)  The  property  purchased  by  the  appel- 
lants is  specifically  described  in  the  contract 
as  follows:  "The  said  parties  of  the  second 
part  have  this  day  purchased  of  the  parties 
of  the  first  part  their  entire  stock  of  lum- 
ber, consisting  of  doors,  windows,  moulding, 
paints,  oils,  shingles,  lath,  lumber,  both  rough 
and  dressed,  lime,  cement,  etc.,  together  with 
their  Influence  and  good  will."  It  Is  to  be 
noted  that  by  the  terms  of  this  contract,  the 
appellants  purchased  not  only  the  tangible 
merchandise  in  the  stock  of  lumber,  but  also 
the  intangible  property — the  respondents'  in- 
fluence and  good  will  in  the  business — a 
material  asset  and  deemed  of  such  value  to 
the  business  as  to  be  Inserted  in  the  contract 
of  sale  and  transferred  with  the  stock  of  lum- 
ber. 

(2)  Another  clause  of  the  contract  is  as 
follows:  "In  further  consideration  of  the 
above  purchase,  the  said  parties  of  the  first 
part  agree  to  refrain  from  engaging  In  the 
general  retail  lumber  business  in  the  city  of 
St  James,  Phelps  county,  Missouri,  for  a 
period  of  fifteen  years  from  the  date  of  this 
contract  either  directly  or  Indirectly,  by  per- 
son, corporation,  individual  or  clerk."  Ko 
language  could  be  used  that  would  more 
clearly  embody  the  intention  of  the  parties 
to  the  contract.  It  was  unmistakably  the  in- 
tention to  prevent  the  respondents  from  en- 
gaging in  the  general  retail  lumber  business 
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In  tbe  cKy  of  St  Jamea  for  a  period  of  IS 
years,  so  plainly  expressed  as  not  to  admit 
of  two  ccnatmctlons.  The  contract  Is  nn- 
equlTocal,  -unconditional,  and  absolute  In  its 
terms.  Yet,  In  Tiolatlon  of  tbe  prohibitions 
of  this  contract,  tbe  respondents  soon  after 
turning  over  the  business  and  after  having 
received  a  full  consideration  for  the  lumber 
and  merchandise  and  also  for  their  influence 
and  good  will,  commenced  to  assist  In  op- 
erating tbe  lumber  yard  of  J.  M.  Clark  ft  Son 
In  the  city  of  St  James,  and  In  July,  1908, 
set  up  for  themselves  a  general  retail  lumber 
business  In  the  same  town.  J.  W.  Steen 
stated  as  a  witness  that  he  was  the  publisher 
of  the  St  James  Journal,  a  newspaper  pub- 
lished in  St  James.  "I  know  J.  J.  Forester 
and  W.  B.  Powell;  they  are  in  the  retail 
lumber  business.  Mr.  Forester  anthorlzed  me 
to  put  an  advertisement  In  my  paper  of  July 
17,  1908,  and  similar  notices  have  been  car- 
ried In  my  paper  nearly  every  week  do^ 
to  the  present  time."  Appellants  then  intro- 
duced tbe  St  James  Journal  of  July  17,  1908, 
in  which  appeared  the  following  advertise- 
ment: "Forester  &  Powell  Lumber  Co.  We 
have  bought  the  lumber  stock  of  J.  M.  Clark 
&  Son.  Have  ordered  and  in  transit  eight 
cars  of  lumber  and  all  kinds  of  building  mate- 
rial. We  bought  on  the  lowest  market  that 
has  existed  for  several  years.  Our  prices 
are  lower  than  those  of  any  competitor  In 
the  county.  The  grades  of  onr  lumber  are 
the  very  best  Come  and  get  prices."  X 
J.  Forester,  one  of  the  respondents,  testified: 
"MX-  Powell  opened  up  our  lumber  yard  as 
stated  In  the  complaint  some  time  in  July, 
1908,  and  I  assisted  in  operating  the  lumber 
yard  of  J.  M.  Clark  ft  Son  after  the  contract 
now  In  suit  was  made.  Mr.  Powell  and  I  are 
still  running  the  Iumt>er  yard  at  St  James 
and  it  is  our  intention  to  continue  to  run  it." 
(3)  The  respondents  in  their  answer  set 
up  the  only  substantial  defense  ofTered  In 
this  case— a  clause  In  the  contract  which 
provides  tbat  for  "any  violation  of  the  above 
agreement  by  said  parties  of  the  first  part, 
they  hereby  acknowledge  themselves  to  be  in- 
debted to  said  parties  of  the  second  part, 
either  collectively  or  singly,  in  the  sum  of 
one  thousand  dollars,  to  be  paid  on  demand 
or  collected  as  any  other  dvtl  case  by  suit 
as  upon  an  open  account"  The  ^ect  of 
this  provision  of  the  contract  is  tbe  storm 
center  of  the  controversy  in  this  suit  and 
it  l8  the  only  feature  of  the  case  upon  which 
the  trial  court  coald  have  entered  a  Judg- 
ment for  the  respondents.  The  question  pre- 
sented U^  What  ^ect  does  the  contract 
for  stipulated  damages  have  to  oust  the  equi- 
table jurisdiction  to  enjoin  a  breach  by  the 
respondents?  The  argument  of  the  respond- 
ents is  stated  in  their  brief  aa  follows:  "If 
tbe  provlBions  In  this  contract  for  the  sum 
therein  stipulated  upon  breach  of  said  con- 
tract was  Intended  by  the  parties  as  stip- 
ulated damages,  then  appellants  are  remitted 
to  their  action  at  law  to  recover  th^  dam- 


ages and  equity  wUl  not  aid  ttiem  by  way 
of  Injunctlcm."  The  question  thus  presented 
is  of  first  impression  so  far  as  the  appellate 
courts  of  this  state  are  concerned,  but  it 
has  t>een  a  vexed  question,  mnch  labored, 
in  other  Jurisdictions,  and  there  are  some 
conflicts  In  conita  of  last  resort  that  are  ir- 
reconcilable. Tbe  question  at  the  bottom  of 
this  Inquiry  Is  to  ascertain  what  was  tbe 
intention  of  the  parties  appellant  and  re- 
spondoit  deduclble  from  the  four  comers  of 
the  contract  and  the  snrronndlng  dream- 
stances  at  the  time  It  was  entered  Into.  As 
we  have  seen,  the  language  of  the  contract  Is 
that  for  any  violation  of  the  agreement  by 
the  respondents,  they  bound  themselves  in  the 
sum  of  $1,000  "to  be  coUected  by  suit"  eta 
Such  provision  of  the  contract  for  the  pay- 
ment of  this  sum  of  money  upon  a  breach 
of  tbe  contract  was  evidently  intended  by  the 
parties  as  stipulated  damages,  and  it  is  so 
claimed  by  respondents  in  their  brief.  Test- 
ed by  the  rules  stated  by  the  text-writers 
and  the  antlioritles,  the  sum  named  in  this 
contract  is  unquestionably  liquidated  dam- 
ages. "Where  a  contract  is  not  to  engage  to 
a  rival  business  In  a  particular  locality,  or 
engage  In  trade  or  practice  a  profession  with- 
in designated  Umlts,  and  a  provision  Is  made 
for  the  payment  of  a  stipulated  sum  on  a 
breach,  the  general  tendency  of  the  cases  is 
to  treat  such  amount  as  liquidated  damages 
and  not  as  a  penalty."  19  Am.  &  Eng.  Ency. 
Lew,  420.  "The  fact  that  a  contract  is  for 
tbe  performance  of  a  single  act  or  condition 
is  regarded  by  the  courts  as  favoring  the  con- 
trtrnctlon  that  a  stipulated  sum  to  be  paid 
on  nonperformance  is  to  be  regarded  as  liq- 
uidated damages  rather  than  as  a  penalty.*' 
10  Am.  &  E2ng.  Ency.  Law,  406. 

In  the  case  of  Jaquitfa  v.  Hudson,  5  Miciu 
123,  it  is  said:  ''\^en  A.  and  B.  entered  into 
an  agreement  In  and  by  which  it  was  pro- 
vided 'that  said  A.  agrees  to  sell,  and  by  these 
presents  does  sell  and  convey,  unto  the  said 
B.,  his  heirs  and  assigns,  all  bis  right  title, 
and  interest  in  tbe  stock  of  goods  now  owned 
by  the  firm  ol  A.  and  B.,  together  with  all 
the  notes,  etc. ;  and  that  the  partnership  that 
has  existed  between  A.  and  B.  is  hereby  dis- 
solved ;  and  that  the  said  A.,  by  these  pres- 
ents, agrees  that  be  will  not  engage  in  tbe 
mercantile  bnsiness  in  T.  for  bimself,  or  for 
or  in  connection  with  any  other  one,  for  the 
space  of  three  years  from  this  date,  upon  the 
forfeiture  of  one  thousand  dollars,  to  be  col- 
lected by  said  B.  as  his  damages.'  Held,  that 
this  forfeiture  relates  only  to  tbe  agreement 
not  to  engage  In  business,  and  Uiat  the  sum 
mentioned  as  stipulated  and  ascertained  dam- 
ages. Is  to  be  recovered  on  a  breach  of  that 
agreement  and  is  not  a  penalty."  Also,  in 
May  V.  Crawford,  160  Mo.  004^  61  S.  W.  683, 
our  Supreme  Court  in  determining  whether  a 
provision  in  a  contract  for  the  payment  of 
money  upon  a  breach  of  tbe  contract  was  a 
penalty  or  liquidated  damages,  after  review- 
inc  at  length  tbe  authorities  bearing  upon 
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the  question,  said:  'TThe  snin  of  the  triiole 
matter  la  that  where  the  contract  la  one 
touching  a  legal  anbject-matter,  the  parties 
Bul  juris  and  the  damages  for  a  breach  can 
be  computed  with  certainty  by  definite  rules, 
the  courts  will  construe  it  to  be  a  penalty; 
but  where  from  the  nature  of  the  contract 
the  damages  cannot  be  calculated  with  any 
degree  of  certainty,  or  any  attempt  to  get  the 
actual  damage  would  be  difficult,  if  not  vain, 
or  where  'the  exact  damage  is  not  susceptible 
of  definite  ascertainment'  or  where  the  acts  to 
be  done  or  omitted  'are  not  measurable  by 
any  exact  pecuniary  standard,'  and  the  in- 
tention of  the  parties  'la  plain  and  palpable,' 
and  the  amount  stipulated  In  the  contract 
as  the  damages  to  be  recovered  Is  not  'dis- 
proportionate to  the  probable  damages,'  the 
courts  will  construe  it  to  be  liquidated  dam- 
ages." 

Tested  by  these  rules  and  the  principles 
announced  by  the  text-writers,  the  sum  nam- 
ed in  the  contract  in  question  Is  undoubt- 
edly liquidated  damages  and  not  a  penalty. 
The  language  of  the  contract  Is  not  ambig- 
uous as  to  the  Intuition  of  the  parties  to 
make  the  |1,000  liquidated  damages,  and  the 
circumstances  under  which  it  was  made  are 
not  disputed;  these  are  the  controlling  fea- 
tures In  settling  its  Interpretation.  Wilkin- 
son T.  CTolIey,  164  Pa.  35,  30  AU.  286,  28  L. 
R.  ▲.  114.  But  It  does  not  follow  because  the 
provision  in  this  contract  Is  for  liquidated 
damages  and  the  parties  have  agreed  upon  a 
fixed  sum  in  case  of  breach,  that  the  Juris- 
diction of  a  court  of  equi^  is  necessarily 
ousted.  While  there  are  some  courts  of  last 
resort  that  hold  this  view,  they  are  opposed 
to  the  general  weight  of  authority.  Wil- 
kinson V.  Colley,  supra;  Harris  v.  Theus, 
148  Ala.  133,  43  South.  131,  10  L.  R.  A.  (N. 
S.)  204,  123  Am.  St.  Rep.  17;  Ropes  v.  Up- 
ton, 125  Mass.  258;  Diamond  Match  Co.  v. 
Roeber,  106  N.  T.  478,  13  N.  B.  419,  60  Am. 
Rep.  464;  Zimmerman  v.  Gerzog,  13  App. 
Dlv.  210,  48  N.  T.  Supp.  339;  Reynolds  v. 
Dreyer,  12  Misc.  Rep.  368,  33  N.  T.  Supp. 
649;  McCurry  v.  Gibson,  108  Ala.  451,  18 
South.  806,  54  Am.  St.  Rep.  177;  Heina  v. 
Roberts,  135  Iowa,  748,  110  N.  W.  1034; 
Sainter  v.  Ferguson,  1  Macn.  8c  G.  286;  How- 
ard V.  Woodward,  10  Jur.  N.  S.  1123 ;  Bird 
v.  Lake,  1  Hem.  ft  M.  Ill;  Up  River  Ice  Co. 
V.  Denier,  114  Mich.  296,  72  N.  W.  157,  68 
Am.  St.  Rep.  480;  22  Cyc.  869,  870. 

Thus,  reason  and  authority  show  that  con- 
tracts with  a  stipulation  like  that  In  the  pres- 
ent case  which  provide  for  a  remedy  at  law, 
do  not  oust  equity  of  Its  Jurisdiction.  The 
remedy  at  law  for  damages  and  the  remedy 
In  equity  for  specific  performance  are  not 
exclusive  of  each  other,  but  are  cumulative. 
The  determining  criteria  as  to  the  ouster 
of  equity  Jnrlsdiction  comes.  In  Its  last  anal- 
ysts, to  the  intention  of  the  parties  to  be 
gatbered  from  the  agreement  Itself  in  each 
particular  case.  As  was  said  In  the  case 
of  Diamond  Match  Co.   ▼.  Roeber,  snpra: 


"It  Is,  of  coarse,  competent  for  parties  to  a 
covenant  to  agree  that  a  fixed  sum  shall  be 
paid  In  case  of  a  breach  by  the  party  in  de- 
fault ;  and  that  this  should  be  the  exclusive 
remedy.  The  intention  in  that  case  would  be 
manifest  that  the  jMyment  of  the  penalty 
should  be  the  price  of  nonperformance,  and 
to  be  accepted  by  the  covenantee  in  Hen  of 
performance.  Phoenix  Ins.  Co.  v.  Continental 
Ins.  Co.,  87  N,  Y.  400,  405."  See,  also.  Ropes 
V.  Upton  and  Zimmerman  v.  Gerzog,  supra. 
The  fact  that  the  damages  are  liquidated  does 
not  of  Itself  change  the  rule.  It  is  a  ques- 
tion of  the  real  Intention  of  the  parties  to  be 
deduced  from  the  whole  instrument  and  the 
surronndlng  circumstances,  and  If  it  appear 
from  these  that  the  performance  of  the  con- 
tract was  Intended,  and  not  merely  the  pay- 
ment of  damages  In  case  of  its  breach,  the 
agreement  will  then  be  enforced  by  specific 
performance.  In  Long  v.  Bo  wring,  33  Beav. 
685,  which  was  an  action  in  equity  for  the 
specific  performance  of  a  covenant,  there  be- 
ing also  in  that  agreement  a  clause  for  liq- 
uidated damages,  the  court  said:  "All  that 
is  settled  by  this  clause  is  that  if  they  (the 
injured  parties)  bring  an  action  for  damages 
the  amount  to  be  recovered  is  (the  liquidated 
damages  of)  one  thousand  pounds,  neither 
more  nor  less." 

The  agreement  in  the  case  at  bar  was  tliat 
the  parties  of  the  first  part  (respondents) 
bonnd  themselves  in  case  of  "any  violation 
of  this  contract"  to  pay  $1,000.  This  provi- 
sion does  not  give  the  respondents  the  right 
at  their  option,  on  payment  of  the  liquidated 
damages  of  |1,000,  to  re-enter  the  general 
retail  lumber  business.  It  is  not  an  alterna- 
tive provision  giving  the  respondents  the 
right,  ni)on  payment  of  the  $1,(XX),  to  avoid 
the  provision  of  their  contract  that  they  will 
not  re-enter  the  business,  and  it  cannot  be 
construed  to  mean  that  the  respondents  are 
given  the  right  to  do  the  acts  prohibited; 
but  the  sum  named  is  merely  as  a  security 
for  the  performance  and  observance  of  the 
terms  of  the  agreement  to  refrain  from  en- 
gaging in  the  general  retail  lumber  business 
at  St.  James.  In  the  language  of  the  parties 
themselves,  the  sum  named  is  for  a  violation 
of  the  contract,  and  had  -it  been  the  inten- 
tion to  give  the  respondents  the  right  to  pay 
the  $1,000  as  the  equivalent  for  re-entering 
the  business,  it  would  then  not  have  been  a 
violation  of  the  contract,  but  a  part  of  it. 
From  the  language  of  the  instrument,  as  well 
as  the  acts,  understanding,  and  surroundings 
of  the  parties,  we  conclude  that  the  contract 
cannot  be  construed  as  meaning  that  the  re- 
spondents should  have  the  right  to  re-enter 
the  general  retail  lumber  business  at  St. 
James  upon  the  payment  of  the  |1,000. ' 

Upon  a  review  of  all  the  authorities,  the 
rule  in  this  class  of  cases  most  in  harmony 
with  Justice  and  the  prevailing  current  of 
decisions  of  courts  of  last  resort  is  well  stated 
in  the  following  language:  "If  liquidated 
damages  are  provided  for  in  case  of  a  breach, 
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nnd  It  apx>earB  that  the  Intention  was  to  give 
the  party  the  alternative  to  perform  or  pay, 
the  breach  will  not  be  enjoined.  Where  the 
contract  Is  an  absolute  one,  and  cannot  be 
construed  as  meaning  that  defendant  shall 
have  the  right  to  do  the  prohibited  acts  on 
paying  the  sum  named,  an  Injunction  will  be 
granted  to  restrain  him,  whether  or  not  the 
sum  to  be  paid  be  regarded  as  liquidated 
damages."  22  Cyc.  of  Law  and  Procedure, 
870. 

The  appellants  testified  without  objection 
at  the  trial  that  the  opening  up  of  the  lum- 
ber business  by  respondents  had  very  serious- 
ly affected  their  business;  that  it  had  cut 
their  trade  In  two;  and  that  It  would  be 
very  dlflScult  to  estimate  the  exact  damage 
they  had  suffered  thereby.  It  appears  that 
respondents  at  first  operated  the  lumber 
business  of  J.  M.  Claris  &  Son  at  St  James, 
but  afterwards  purchased  the  same.  C.  W. 
Clark,  a  witness  for  appellants  stated:  "But 
to  what  extent  the  business  of  appellants  was 
injured  would 'be  hard  to  say.  I  think  I 
could  calculate  somewhere  near  it;  some- 
thing like  one-half  I  presume  would  be  a 
rough  estimate.  The  sales  would  average 
about  two  thousand  or  twenty-five  hundred 
dollars  a  month  while  they  were  In  business 
and  you  might  naturally  suppose  with  them 
out  of  the  business  It  would  be  nearly  double 
that  amount"  J.  W.  Wills  testified:  "I  don't 
think  there  could  be  any  possible  means 
whereby  we  could  figure  our  loss  arising  from 
the  opposition  caused  by  the  defendants  con- 
ducting a  rival  business.  It  would  be  Impos- 
sible to  figure  the  trade  we  might  receive  In 
six  or  twelve  months  from  now  or  to  figure 
on  the  prevailing  price  of  the  market  now 
and  twelve  months  hence,  and  from  the 
fact  that  rises  in  the  market  make  varia- 
tions, therefore  it  looks  that  it  would  be  im- 
possible to  figure  out  what  the  actual  dam- 
age would  be." 

The  evidence  conclusively  shows  that  re- 
spondents have  been  gntlty  of  a  flagrant  vi- 
olation of  their  agreement  under  circum- 
stances that  greatly  aggravate  their  offense. 
We  believe  under  the  evidence  in  this  case 
and  the  nature  of  the  contract  entered  into 
between  the  parties  that  equity  alone  can  af- 
ford adequate  relief  to  appellants  for  the 
persistent  violation  by  respondents  of  their 
agreement  and  consequent  damage  to  the 
appellants*  business  during  the  15  years  they 
were  to  refrain  from  the  business,  and  that 
therefore  equity  should  enforce  the  perform- 
ance of  respondents'  agreement  by  Injunc- 
tion. It  is  ther^ore  ordered  that  the  de- 
cree of  tbe  court  below  finding  the  issues 
for  the  respondents  be  reversed,  and  that 
appellants'  hill  he  reinstated.  It  is  further 
ordered  that  an  injunction  be  issued  in  said 
case  restraining  respondents,  directly  or  in- 
directly, l>y  person,  corporation,  individual, 
or  clerk  from  engaging  In  or  continuing  in 


the  general  retail  lumber  business  in  tlie 
city  of  St  James,  Pbelpa  county.  Mo.,  for  a 
period  of  15  years  commencing  on  the  28th 
day  of  May,  1906,  and  ending  on  the  28th 
day  of  May,  1921,  and  that  the  appellants 
recover  all  costs  of  snit    All  concur. 

On  Motion  to  Modify  Jndgmait 

PER  CURIAM.  The  respondents  having 
presented  to  this  court  their  motion  to  mod- 
ify the  judgment  herein,  and  it  appearing 
that  the  contract  between  the  parties  pro- 
vided that  the  respondents  should  not  en- 
gage in  the  general  retail  lumber  business 
In  the  city  of  St  James,  Phelps  county.  Mo., 
for  a  period  of  15  years  commencing  on  the 
28th  day  of  May,  1906,  and  ending  on  the 
28th  day  of  May,  1921,  or  until  the  appel- 
lants shall  cease  to  conduct  a  general  retail 
lumber  business  at  St  James,  Phelps  coun- 
ty. Mo.,  it  is  therefore  ordered  that  the  judg- 
ment heretofore  rendered  be  amended  so  as 
to  read  as  follows:  It  Is  therefore  ordered 
that  the  decree  of  the  court  below  finding 
the  issues  for  the  respondents  be  reversed, 
and  that  appellants'  bill  be  reinstated.  It 
is  further  ordered  that  an  injunction  be  is- 
sued by  the  circuit  court  of  Phelps  county, 
in  said  case  restraining  respondents,  directly 
or  indirectly,  by  person,  corporation,  individ- 
nal,  or  clerk  from  engaging  in  or  continuing 
in  the  general  retail  lumber  business  in  the 
city  of  St  James,  Phelps  county.  Mo.,  for  a 
period  of  15  years  commencing  on  the  28th 
day  of  May,  1906,  and  ending  on  the  28tb 
day  of  May,  1921,  or  until  the  appellants 
shall  cease  to  conduct  a  general  retail  lum- 
ber business  at  St  James,  Phelps  county. 
Mo.,  and  that  the  appellants  recover  all  costs 
of  suit    All  concur. 


HUmO-McDBBMID  PEARL  BUTTON  CO. 
et  al.  V.  SPRINGFIELD  SHIRT  CO.  et  «L 

(Springfield  (3ourt  of  Appeals.     Missouri.    Jan. 
10,  1910.    Rehearing  Denied  Feb.  7,  1910.) 

1.  Refixvin  (i  126*)— BoHD— SmauLit  Juo«- 

KENT. 

Rev.  St  1890,  c.  66,  |  4474  (Ann.  St  1906, 
p.  2453),  authorizing  summary  jadement  with- 
out prooesB  or  notice  against  plaintiff  in  reidevin 
and  his  sureties,  refers  to  and  is  conditioned  on 
the  Btatntoiy  hond  having  been  taken  and  deliv- 
ered to  and  approved  by  the  sheriff,  as  pro- 
vided b;  section  4465. 

[Ed.    Note.— For  other   cases,   see   Replevin, 
Dec.  Dig.  {  126.*] 

2.  Evidence  ({  64*)  —  Bond  —  Apfbovai,  st 
Shkbifp— Prkstjmpttoh. 

From  the  fact  that  a  sheriff  seized  goods  in 
a  replevin  suit,  it  cannot  be  presumed  that  he 
approved  the  bond,  as  Is  necessary  under  Rev. 
St.  1890,  c.  66,  I  4465  (Ann.  St  1906,  p.  2450). 
to  make  it  the  statutory  bond;  the  bond  being 
in  fact  indorsed  as  approved  by  the  clerk  of 
court,  preBumptions  having  no  placs  In  the 
presence  of  actual  facts,  and  it  being  neoessary 
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in  Older  to  presume  that  it  -was  approved  by 
bim  to  first  presame  it  was  delivered  to  him, 
thus  basing  one  presumption  on  another,  whici. 
is  not  permissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Die.  |  74;   Dec.  Dig.  i  5i.*} 

3.  JUDOMBNT  (S  625*)— REOITAI,  AB  BTIDBNOX. 

The  recital  in  the  nunc  pro  tunc  judj^ent 
in  replevin  against  the  sureties  on  plaintiff's 
bond,  as  well  as  against  plaintiff,  of  the  prop- 
erty being  in  the  possession  of  plaintiff  at  the  of- 
fice of  its  attorney,  H..  one  of  the  sureties,  is 
not  evidence  against  him  of  being  such  attor- 
ney ;  the  record  failing  to  show  he  was  present 
when  the  judgment  was  entered. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  I  882V6 ;   Dea  Dig.  i  526.*] 

4.  Appeakance  (J  8*)— What  Constitotes. 

The  appearance  before  the  referee  in  replev- 
in of  H.,  one  of  the  sureties  on  the  replevin 
bond,  as  attorney  for  plaintiff  in  replevin,  and 
his  defense  of  the  proceedings  against  his  cli- 
ent in  objecting  for  nis  client  to  the  jurisdiction 
of  the  referee  to  enter  judgment  against  the 
sureties,  is  not  of  itself  such  an  appearance  as 
to  authorize,  without  process,  entry  of  judgment 
against  the  sureties ;  the  bond  t>eing  only  a  com- 
mon-law bond. 

[Ed.  Note.— For  other  eases,  see  Appearance, 
Cent.  Dig.  SS  23^1 ;    Dec.  Dig.  i  a*] 

Appeal  from  Circuit  Cotirt,  Greene  Coun- 
ty; James  T.  Neville,  Judge. 

Replevin  by  the  Huttlg-McDermld  Pearl 
Button  Company  and  another  against  the 
Springfield  Shirt  Company  and  another. 
From  the  judgment  against  plaintiffs  and  the 
sureties  on  its  l>ond,  tbey  appeal.    Reversed. 

On  the  2lBt  day  of  December,  1906,  the 
appellant  the  Buttlg-McDermid  Pearl  But- 
ton Company  Instituted  a  suit  In  replevin  in 
the  Greene  county  circuit  court  against  the 
Springfield  Shirt  Company,  a  corporation,  for 
fbe  possession  of  a  quantity  of  pearl  buttons 
purchased  by  the  said  shirt  company  from 
the  appellant  Shortly  after  the  suit  was 
instituted,  the  shirt  company  was  declared  a 
bankrupt  and  a  trustee  in  bankruptcy  was 
appointed.  A  replevin  bond  was  executed 
by  the  appellant  which  Is  as  follows  (formal 
parts  omitted): 

"The  Huttlg-McDermld  Pearl  Button  Com- 
pany, as  principal,  and  Jno.  Kelley  and  O. 
T.  Hamlin,  as  securities,  acknowledge  our- 
selves to  owe  and  stand  Indebted  to  Spring- 
field Shirt  Company,  the  defendant.  In  the 
sum  of  eighteen  hundred  and  fifty  dollars, 
for  the  payment  of  which  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs,  execu- 
tors and  administrators,  firmly  by  these  pres- 
ents. This  obligation  to  be  void  upon  the 
following  conditions:  That  If  the  plaintiff 
shall  duly  prosecute  the  above  entitled  ac- 
tion, and  that  If  the  property  be  delivered  to 
him,  he  shall  return  the  same  to  the  defend- 
ant. If  return  thereof  be  adjudged,  and  shall 
pay  to  the  defendant  such  sum  as  may,  for 
any  cause  growing  out  of  the  order  that 
may  be  issued  In  said  action,  be  recovered 
against  the  plaintiff,  and  shall  pay  all  costs 
and  damages  that  may  be  adjudged  against 


him,  otherwise  to  remain  In  full  force,  and 
effect  in  law. 

"The  Huttlg-McDermld  Pearl  Button  Co., 
"By  O.  T.  Hamlin,  Atty. 
"O.  T.  Hamlin.  [Seal.] 
"Jno.  Kelley.  [eieal.] 
"Approved  this  2l8t  day  of  December,  1906, 
"T.  A.  Nicholson,  Clerk, 
"By  8.  A.  Reed,  D.  C." 
Under  the  writ  of  replevin,  the  sheriff  seiz- 
ed a  large  quantity  of  buttons  as  the  prop- 
erty of  appellant,  in  addition  to  those  de- 
scribed in  the  petition  and  writ  The  ques- 
tion to  be  determined  was  the  value  of  the 
buttons  Illegally  taken  and  which  belonged 
to  the  respondent  The  case  was  referred  to 
6.  W.  Goad  with  authority  to  hear  and  de- 
termine the  matters  in  issue.  He  afterwards 
made  his  report  to  the  court  in  which  he 
made  the  following  recommendation:  "I  fur- 
ther recommend  that  defendants  have  and 
recover  judgment  against  the  plaintiff  and 
his  sureties  on  the  replevin  bond  for  return 
of  the  property  hereinbefore  last  described, 
or  for  the  assessed  value  thereof,  to  wit, 
$168.72,  at  the  election  of  defendant,  and 
for  $1.00  damages  for  the  taking  and  de- 
tention thereof,  and  for  bis  cost  that  accrued 
herein  subsequent  to  ;tbe  appointment  of  the 
referee  herein.  It  Is  contended  by  plain- 
tiff that  summary  judgment  should  not  be 
rendered  against  the  sureties  on  the  replevin 
bond  for  the  reason  said  bond  was  approved 
by  the  clerk  of  this  court  Instead  of  being 
approved  by  the  sheriff.  It  was  the  duty 
of  the  sheriff  to  approve  said  bond  and 
Indorse  his  approval  thereon,  which  indorse- 
ment was  Hot  made  by  said  sheriff.  How- 
ever, the  bond  being  in  statutory  form,  and 
seizure  made  thereunder,  the  presumption 
Is  raised  that  said  bond  was  approved  by  the 
sheriff.  Therefore  I  hold  that  plaintiff's  con- 
tention ought  not  be  sustained." 

On  the  23d  day  of  November,  1907,  the 
court  rendered  the  following  Judgment  (form- 
al parts  omitted^:  "Now  on  this  day  come 
parties,  plaintiff  and  defendant  In  the  above 
cause,  and  said  cause  having  been  submitted 
to  O.  W.  Goad,  referee,  and  the  said  ref- 
eree  liavlng  filed  his  report,  the  court  hav- 
ing examined  and  fully  heard  said  report 
and  being  fully  satisfied  in  the  premises 
and  that  said  report  la  just  and  correct.  It 
la  ordered,  considered,  and  decreed  by  the 
court  that  said  report  be  in  all  things  con- 
firmed and  approved ;  *  *  *  and  defend- 
ants elect  to  take  assessed  value  of  g^>ods, 
$168.00,  and  the  court  doth  find  the  amount 
due  and  owing  from  the  plaintiff  to  the  de- 
fendant on  the  account  herein  sued  on  to  be 
the  sum  of  $168.00  as  debt  and  damages. 
It  la  therefore  ordered,  adjudged  and  de- 
creed by  the  court  that  the  defendant  have 
and  recover  of  and  from  the  plaintiff,  the 
Huttlg-McDermld  Pearl  Button  Company,  a 
corporation,  the  sum  of  $168.00  as  debt  and 
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damages  aforesaid  assessed  by  the  court,  to- 
gether with  all  costs  In  this  suit  laid  out  and 
expended  for  which  ezecntlon  may  Issue." 

On  the  7th  day  of  Norember,  190S,  the 
respondent  filed  a  motion  to  correct  the  Judg- 
ment, nunc  pro  tana  The  motion,  after  re- 
ferring to  the  recommendation  of  the  referee 
in  his  report,  proceeds  as  follows:  "That  the 
sureties  on  said  replevin  bond  were  and  are 
O.  T.  Hamlin  and  John  Kelley.  That  on  the 
23d  day  of  November,  1907,  the  court  ren- 
dered Judgment  herein  approving  and  con- 
firming the  report  of  said  referee  and  against 
the  said  plaintiff  and  said  O.  T.  Hamlin  and 
John  Kelley  for  the  sum  of  one  hundred  and 
sixty-eight  dollars,  and  the  same  being  the 
assessed  value  of  said  property,  and  which 
defendants  elected  to  take  instead  of  the  said 
property,  together  with  the  said  costs.  That 
by  mistalce  and  misprision  of  the  clerk  of 
the  court  in  writing  and  making  the  record 
entry  of  said  Judgment,  and  said  entry  there- 
of as  recorded  by  said  clerk  did  not  and  does 
not  now  show  the  real  Judgment  so  recorded, 
in  that  It  fails  to  show  any  Judgment  against 
the  said  sureties,  O.  T.  Hamlin  and  John 
Kelley.  Wherefore,  these  defendants  move 
the  court  by  Its  order  and  Judgment  to  make 
and  cause  to  be  made  a  record  entry,  now 
for  then,  correctly  setting  forth  and  stating 
the  Judgment  actually  rendered,  and  show- 
ing that  the  said  Judgment  was  rendered 
against  said  O.  T.  Hamlin  and  John  Kelley, 
as  was  the  fact" 

Upon  the  hearing  of  said  motion,  the  court 
entered  a  nunc  pro  tunc  Judgment  of  which 
the  following  is  a  part:  "The  court  further 
finds  from  the  evidence  that  the  clerk  did 
not  enter  upon  the  records  of  the  court  the 
Judgment  In  fact  rendered  by  the  court  in 
that  be  did  not  enter  up  Judgment  against 
the  said  sureties,  O.  T.  Hamlin  and  John 
Kelley,  and  the  said  defendants  are  entitled 
to  have  said  Judgment  entered  against  said 
sureties.  Wherefore,  it  is  by  the  court  con- 
sidered, ordered  and  decreed,  now  for  then, 
that  the  plalntUF  have  and  recover  of  and 
from  the  defendants  the  pearl  buttons  de- 
scribed in  plaintiff's  petition  and  which  were 
and  are  in  its  possession,  together  with  the 
costs  accruing  up  to  the  time  of  the  appoint- 
ment of  said  referee.  It  Is  further  consid- 
ered, ordered,  adjudged  and  decreed,  now 
for  then,  that  the  said  defendants  have  and 
recover  of  and  from  the  said  Huttig-Mc- 
Dermld  Pearl  Button  Company  and  O.  T. 
Hamlin  and  John  Kelley  the  sum  of  $168.00 
and  as  of  the  date  of  November  23,  1907, 
the  same  to  bear  interest  from  November  23, 
1007,  at  the  rate  of  six  per  cent  per  annum, 
together  with  all  costs  accruing  after  the 
appointment  of  the  referee  herein,  for  all 
which  executibn  may  issue." 

The  plaintiffs  below  have  perfected  their 
appeal  from  this  Judgment. 

Hamlin  ft  Seaweil,  for  appellants.  J.  F. 
McCammoD,  for  respondents. 


NIXON,  P.  J.  (after  stating  the  facts  as 
above).  The  one  paramount  and  burning 
question  in  this  case  is  whether  the  trial 
court  bad  Jurisdiction  at  its  September  term, 
1908,  to  render  Judgment  against  O.  T.  Ham- 
lin and  John  Kelley,  the  sureties  <m  the  re- 
plevin bond.  At  no  i^aoe  in  the  record  does 
it  appear  that  any  process  was  served  upon 
the  sureties  requiring  them  to  appear,  nor 
does  It  appear  that  any  notice  was  served  on 
them  that  the  motion  to  correct  the  Judgment 
nunc  pro  tunc  had  t>een  set  for  hearing  or 
requiring  them  to  appear,  or  that  either  of 
the  sureties  entered  an  appearance  at  the 
hearing  of  the  motion.  If,  therefore,  the 
court  had  Jurisdiction  over  the  sureties  to 
enter  the  nunc  pro  tunc  Judgment  against 
them.  It  must  have  acquired  such  Jurisdic- 
tion at  the  time  the  case  was  heard  before 
the  referee,  unless  it  shall  appear  tliat  the 
said  Hamlin  and  Kelley  were  sureties  on  a 
statutory  replevin  bond  and  not  on  a  com- 
mon-law bond.  If,  In  the  consideration  of 
this  case,  the  conclusion  Is  reached  that  the 
r^levln  bond  was  not  a  statutory  bond,  but 
a  common-law  bond,  then  the  numerous  oth- 
er questions  that  have  been  argued  by  learn- 
ed counsel  need  not  b6  considered. 

Section  4404,  Rev.  St  1899,  c.  66  (Ann.  St 
1906,  p.  2449),  concerning  replevin,  provides 
that  upon  filing  the  affidavit  by  the  plaintiff 
set  out  in  section  4463,  Id.,  the  court  Judge^ 
or  clerk  in  vacation  shall  make  an  order  re- 
quiring the  defendant  to  deliver  the  prop- 
erty specified  In  the  affidavit  to  the  sheriff, 
and  requiring  the  sheriff,  if  the  same  be  not 
delivered  to  him,  to  take  the  same  trom  the 
defendant  and  deliver  it  to  the  plaintiff. 
The  next  succeeding  section  (4465)  provides 
that  the  sheriff  shall  not  receive  or  take 
such  property  until  the  plaintiff  should  de- 
liver to  him  a  bond  executed  by  two  or  more 
sufficient  sureties,  the  same  to  be  approved 
by  the  sheriff.  An  examination  of  the  text 
of  the  bond  set  forth  in  the  statement  herein 
will  show  that  it  conforms  to  the  standard 
forms  of  replevin  bonds  in  use  in  this  state ; 
that  is,  the  conditions  are  those  that  are  pro- 
vided for  In  the  statutes.  Section  4474,  Id., 
provides  that  on  the  contingency  that  the 
plaintiff  fails  to  prosecute  his  action  with 
effect  and  without  delay  and  shall  have  the 
property  in  his  possession,  and  the  defendant 
in  bis  answer  claims  the  same  and  demands 
return  thereof— which  are  the  conceded  facts 
In  this  case — ^then  a  Judgment  shall  be  en- 
tered against  the  plaintiff  and  his  sureties 
that  he  return  the  property  taken  or  pay  the 
value  so  assessed  at  the  election  of  the  de- 
fendant and  pay  the  damages  assessed  for 
the  taking  and  detention  of  the  property  and 
costs  of  suit  Undoubtedly,  section  4474,  in 
authorizing  a  Judgment  against  plaintiff  and 
bis  sureties,  without  process,  refers  to  a 
bond  taken  in  accordance  with  the  preceding- 
section  in  the  same  chapter — section  4465; 
and  the  replevin  bond  authorizing  a  summary 
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Judgment  by  the  coiirt  without  process  or  no- 
tice aa  provided  In  this  last  section  refers  to 
the  statutory  bond  which  shall  have  been 
delivered  to  and  apimtved  by  the  sheriff  as 
is  spedflcally  provided  for  In  section  4465. 
The  question  then  recurs,  Was  the  replevin 
bond  of  appellant  herein  sndi  a  bond  as  Is 
provided  for  In  this  section,  and  was  It  de- 
livered to  and  approved  by  the  sheriff? 

The  rule  Is  well  established  In  this  state 
by  many  authorities  that  a  statutory  bond 
not  duly  executed  or  not  conditioned  as  re- 
quired by  law  may  yet  be  sustained  as  a 
common-law  bond.  State  ez  rel.  v.  O'Gor^ 
man,  75  Mo.  870 ;  State  ex  rd.  v.  Sapplngton, 
67  Mo.  629 ;  Waterman  v.  Frank,  21  Mo.  108. 
It  was  held  In  the  case  of  Wooldrldge  ▼. 
Qnlnn,  49  Mo.  426,  that  a  bond  given  by  the 
defendant  in  a  replevin  suit  conditioned  for 
the  delivery  of  the  property  to  the  sheriff 
Instead  of  to  the  plaintiff  does  not  ccmform 
to  the  statutes,  and  hence  does  not  authorize 
a  Judgment  under  the  statutes.  In  the  pres- 
ent case,  the  following  entry  appears  on  the 
bond:  "Approved  this  2lBt  day  of  December, 
1906.  T.  A.  Nicholson,  Clerk,  by  S.  A.  Reed, 
D.  0."  It  appears  from  this  that  the  clerk 
approved  the  bond  and  not  the  sheriff  as  re- 
quired by  law.  In  the  case  of  State,  to  Use, 
V.  Flnke,  66  Mo.  App.  238,  It  was  held  that 
where  the  clerk  of  a  circuit  court  who  had 
taken  an  attachment  bond  and  thereon  Issued 
the  writ  of  attachment,  be  had  no  power  to 
subsequently  take  another  bond  even  though 
the  first  one  failed  to  contain  a  condition  pre- 
scribed by  the  statute.  But  It  Is  further 
held  that  the  latter  bond,  though  not  con- 
taining the  indorsement  or  approval  of  the 
clerk,  was  valid  as  a  common-law  bond,  and 
might  be  enforced  by  proper  process.  Also, 
In  the  case  of  Williams  v.  Coleman,  49  Mo. 
825,  It  Is  held  that  a  bond  given  under  the 
third  provision  of  section  48  of  the  attach- 
ment act  (Wagn.  Stat  191),  if  approved  by 
the  Judge  in  vacation,  may  not  be  good  under 
the  statute,  but  Is  nevertheless  a  valid  com- 
mon-law bond.  Those  authorities  seem  to 
establish  the  rule  that  a  delivery  to  and  ap- 
proval of  a  replevin  bond  by  the  sheriff  la 
necessary  to  constitute  a  statutory  bond  un- 
der the  replevin  act,  and  that  a  bond  not 
in  compliance  with  the  statute  will  not  au- 
thorize a  summary  Judgment  against  tb^  sure- 
ties. 

But  the  respondents  in  this  case  contend 
that  in  order  to  constitute  an  approval  of 
the  sheriff  of  the  replevin  bond.  It  was  not 
necessary  for  him  to  indorse  his  approval  on 
the  bond ;  that  he,  as  a  matter  of  fact,  did 
receive  the  bond  in  question  and  seized  the 
property  under  it,  and  that  we  therefore  have 
the  right  to  presume  that  he  discharged  his 
ofladal  duty  and  properly  approved  the  bond. 
We  are  cited  to  the  case  of  Whitman  Agri- 
cultural Ass'n  V.  National  By.,  etc.,  Ass'n,  46 
Mo.  App.,  loc.  clt  93,  94,  in  support  of  this 
contention.    That  was  an  attachment  bond 


on  which  the  clerk  did  not  indorse  his  ap- 
proval. The  opinion,  however,  recites  that 
he  did  In  fact  rec^ve  the  bond  and  Issued 
the  writ  of  attachment,  and  the  case  holds 
that  the  Indorsemoit  of  approval  on  the  bond 
Is  but  evidence  of  approval  and  not  the  only 
evidmcfr  This  case  is  cited  to  support  the 
contention  that  the  sheriff's  approval  of  the 
replevin  bond  should  be  presumed  from  the 
fact  that  he  seized  the  property  of  plaintiff 
under  it  That  case  will,  however,  on  ex- 
amination, be  found  not  to  be  applicable  to 
this  case.  We  are  not  left  to  re^  upon  any 
presumption  In  the  case  under  consideration. 
It  appears  patent  on  the  very  face  of  the 
bond  that  the  sheriff  did  not  take  or  approve 
it,  but  that  it  was  taken  and  approved  by  the 
circuit  clerk  who  had  no  authority  either  to 
take  or  approve  it  under  the  statutes  con- 
cerning replevin.  If  there  had  t)een  no  actual' 
indorsement  of  approval  by  any  one,  then  the 
evidence  of  approval  might  be  sustained  by 
the  presumption  that  the  law  attaches  to 
the  official  acts  of  the  sheriff.  Presump- 
tions have  no  place  in  the  presence  of  actuaT 
facts.  As  was  said  In  the  case  of  Mockowik- 
V.  Kansas  City,  St  J.  &  C.  B.  R.  Co.,  196  Mo. 
550,  94  S.  W.  256:  "Presumptions  may  be- 
looked  on  as  the  bats  of  the  law,  flitting  iU' 
the  twilight,  but  disappearing  in  the  sun- 
shine of  actual  facts."  The  "sunshine  of  ac- 
tual facts"  as  to  the  approval  of  this  bond 
is  written  across  its  very  face — "Approved 
this  2lBt  day  of  December,  1906,  T.  A.  Nichol- 
son, aerk,  by  S.  A.  Reed,  D.  0."  There  Is 
no  room  left  for  a  presumption.  Again,  In 
order  to  maintain  respondents'  contention,  we 
have  to  base  one  presumption  upon  another. 
We  have  to  presume,  in  the  first  place,  that 
the  replevin  bond  was  delivered  to  the  sher- 
iff, and  then  we  have  to  presume  from  that 
delivery  and  the  sherUTs  official  action  that 
he  approved  the  bond.  Presumptions  must 
be  based  on  facts,  and  one  presumption  can- 
not be  based  upon  another.    16  Cyc.  1051. 

But  It  is  further  contended  by  respondent* 
that  O.  T.  Hamlin  was  attorney  for  the  Hut- 
tlg-McDermid  Pearl  Button  Company  and 
that  he  entered  his  appearance  before  the 
referee  at  or  before  the  time  when  the  ref- 
eree recommended  Judgment  against  the  but- 
ton company  and  Its  sureties  on  the  replevin 
bond.  The  only  evidence  we  find  in  the  rec- 
ord as  to  O.  T.  Hamlin  being  attorney  for  the 
button  company  Is  in  the  nunc  pro  tunc  Judg- 
ment hereinbefore  set  forth,  in  which,  after 
enumerating  the  property  Illegally  takm  un- 
der the  writ  of  replevin,  recites  that  all  of 
said  property  was  then  in  appellants'  posses- 
sion "at  the  office  of  appellants'  attorney,  O. 
T.  Hamlin,  Esq."  As  the  record  falls  to 
show  that  O.  T.  Hamlin  was  present  at  the 
time  the  nunc  pro  tunc  Judgment  was  enter- 
ed, this  recital  certainly  was  not  binding  on 
him.  As  we  have  seen,  the  report  of  the 
referee  recommends  Judgment  against  the  ap- 
pellant, the  Huttlg-McDermld  Pearl  Button 
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Company  and  Its  snretles ;  bnt,  so  far  as  his 
report  shows,  the  question  as  to  whether  the 
replevin  bond  was  a  statutory  bond  or  a  com- 
mon-law bond  was  not  determined  by  him  In 
the  presence  of  O.  T.  Hamlin.  And  even 
thougji  the  record  were  otherwise,  the  ai>- 
pearance  before  the  referee  of  O.  T.  Hamlin 
as  attorney  for  his  client,  the  Huttlg-McDer- 
mld  Pearl  Button  Company,  and  the  defense 
of  the  proceedings  against  such  client  In  ob- 
jecting for  his  client  to  the  jurisdiction  of 
the  referee  to  enter  judgment  against  the 
sureties,  would  not,  of  Itself,  be  such  an  ap- 
pearance as  to  authorize  the  referee,  on  the 
strength  of  such  appearance,  without  pro- 
cess, to  enter  judgment  against  O.  T.  Hamlin 
and  John  Kelley  in  case  the  replevin  bond  did 
not  conform  to  the  statute  and  was  only  a 
common-law  bond.  The  distinction  has  been 
long  and  uniformly  made  in  this  state  be- 
tween a  general  and  a  special  appearance. 
The  rule  la  that  a  general  appearance  waives 
the  service  of  process  and  confers  jurisdic- 
tion, while  a  special  appearance  or  an  ap- 
pearance for  a  special  purpose  does  not  waive 
process.  Where  an  appearance  is  made  for 
the  purpose  of  objecting  to  jurisdiction  be- 
cause of  the  absence  of  process,  such  appear- 
ance does  not  as  a  rule  give  the  court  ju- 
risdiction of  the  person.  3  Cyc.  627.  Though 
a  party  has  appeared  In  court  for  one  pur- 
pose, he  may  not  be  considered  in  court  for 
any  other  purpose  or  for  all  purposes.  An- 
derson v.  Brown,  9  Mo.  646. 

We  therefore  conclude  on  a  surrey  of  this 
case  that  the  bond  was  not  a  statutory  bond, 
and  that  the  referee  had  no  authority  to  rec- 
ommend a  summary  judgment  against  the 
sureties  on  the  bond;  and,  further,  that  the 
nunc  pro  tunc  judgment  entered  by  the  cir- 
cuit court  upon  the  referee's  report  giving 
judgment  against  the  sureties  on  the  bond 
was  without  jurisdiction.  The  judgment  is 
accordingly  reversed.     All  concur. 


HUTCHINS-HANKS    COAL  CO.    ▼,   WAL- 
NUT LAND  &  COAL  CO. 

(ICansas  City  Court  of  Appeals.    Missouri. 
Jan.  24,  1910.) 

1.  Crattei.  Mobtoaoes  (i  258*)— Powbb  or 
Salb— SxEOunoN. 

Power  of  sale  contained  In  a  chattel  mort- 
gage. In  order  to  pass  title  to  the  purchaser, 
must  be  strictly  followed. 

[Ed.    Note.^BV>r    other   cases,    see    Chattel 
Mortgages,  Cent  Dig.  |  633;  Dec.  Dig.  |  268.*] 

2.  Chattel  Mobtoaoes  (|  249*)— Joint  Mobt- 
OAOEE-^oiirc  OB  Sefabatb  Debts— Fobb- 

CXOSUBE. 

Where  a  chattel  mortgage  Is  given  to  secure 
separate  debts  of  two  or  more  mortgagees,  each 
mortgagee  may  enforce  his  rights  in  his  own 
name ;  but,  if  the  mortgage  is  not  given  to  secure 
a  separate  indebtedness,  a  foreclosure  by  one  of 
the  mortgagees  only  is  invalid,  since,  if  the  prop- 


erty is  forfeited  by  a  single  default,  It  is  fotfelted 
to  the  mortgagees  jointly. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  S  249.*] 

8.  Chattel   Mobtoaoes   (|   295*)— Fobeclo- 

BUBB— Effects — Waives. 

Where  a  chattel  mortgagor  joined  with  one 
of  the  mortgagees  in  purchasing  property  on 
foreclosaie,  the  mortgagor  waived  any  nght  that 
he  had  to  question  the  proceedings,  having  there- 
by lost  his  equity  of  redemption. 

[Bd.  Note^— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  i  681 ;   Dec.  Dig.  (  295.*] 

4.  Chattel   Mobtoaoes   (S   267*)— Fobeclo- 

SUBE-nJOINT  MOBTOAOEBS— InTEBEST. 

Where  an  entire  debt  secured  by  a  chattel 
mortgage  was  owing  to  one  of  several  mortga- 
gees, the  othen,  having  no  real  interest  in  the 
property,  ooold  not  complain  of  foreclosure  pro- 
ceedings. 

[Ed.  Note.— For  other  cases,  see  Cliattel  Mort- 
gages, Dec.  Dig.  8  267.*] 

Appeal  from  Circuit  Court,  Bates  County; 
Chas.  A.  Denton,  Judge. 

Action  by  the  Hntchlns-Hanks  Coal  Com- 
pany against  the  Walnut  Land  &  Coal  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeala    Reversed  and  remanded. 

Silas  W.  Dooley,  for  appellant  J.  S.  Fran- 
dsco,  for  respondent 

BROADDUS,  P.  J.  The  plaintUTs  action 
la  based  upon  a  bill  of  sale  whereby  defend- 
ant, in  April,  1905,  sold  to  plaintiff  certain 
personal  property,  used  in  mining  operations, 
for  the  consideration  of  |500.  The  bill  of 
sale  contained  the  following  clause:  "The 
said  grantor  covenants  that  said  property  Is 
free  from  Incumbrance,  and  that  It  has  the 
lawfnl  right  to  sell  and  dispose  of  the  same, 
and  that  it  will  warrant  and  defend  the  title 
thereto  against  all  claimants  whatever." 
Plaintiff  alleges  that  at  the  time  said  bill  of 
sale  was  executed  there  was  a  chattel  mort- 
gage on  said  property,  given  by  D.  L  Hughes 
to  defendant  and  to  F.  J.  Tygard  and  H.  H. 
Haverly  to  secure  certain  advances  made  and 
to  be  made  by  them  to  the  said  Hughes.  The 
mortgage  provides  that  the  property  shall  re- 
main in  the  possession  of  the  mortgagor  until 
default  be  made,  and  that,  "upon  taking  pos- 
session of  said  property,  or  any  part  thereof, 
either  in  case  of  default  or  as  above  pro- 
vided, the  said  parties  above  named,  or  their 
legal  representative,  may  proceed  to  sell  the 
samb,  or  any  part  thereof,  at  public  auction, 
to  the  highest  bidder  for  cash  at  Foster,  Mo., 

In  the of ,  county  of  Bates,  and 

state  of  Missouri,  first  haying  given  five  days* 
public  notice  of  the  time,  terms,  and  place  of 
sale,  and  property  to  be  sold,"  etc.  The  debt 
was  not  paid  when  due,  and  Haverly,  one  of 
the  mortgagees,  took  poeoeesion  of  all  the 
property,  advertised  the  same  for  sale,  and 
sold  it  to  himself  and  Hughes,  the  mortgagor. 
Upon  the  conclusion  of  plaintifTs  testimony 
the  court  directed  a  verdict  for  the  defoidant 
From  the  judgment  plaintiff  appealed. 
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The  principal  question  raised  Is  whether 
the  Bale  made  by  Haverly  of  the  mortgaged 
property  waa  valid?  If  not,  the  Judgment 
of  the  conrt  mnet  be  sustained.  It  la  well- 
eatabllshed  rule  of  law  In  this  state  that 
powers  conferred  In  a  mortgage,  in  order  to 
pass  title  to  the  purchaser,  must  be  strictly 
followed.  Stewart  y.  Brown,  112  Mo.  171, 
20  S.  W.  451 ;  Schanewerk  v.  Hoberecbt,  117 
Mo.  22,  22  S.  W.  949,  38  Am.  St  Rep.  631 ; 
PoUiham  ▼.  Rereley,  181  Mo.  622,  81  S.  W. 
182.  Under  this  rule,  if  the  mortgage  was 
not  given  to  secure  separate  Indebtedness  of 
each  of  the  mortgagees,  the  foreclosure  by 
one  of  them  would  be  Invalid.  "Where  a 
mortgage  Is  given  to  secure  separate  debts, 
each  mortgagee  may  enforce  his  rights  in  his 
own  name.  If  by  the  mortgage  the  whole 
property  is  forfeited  by  a  single  default,  it  Is 
forfeited  to  the  holders  of  the  mortgage  Joint- 
ly." Herman  on  Chattel  Mortgages,  g  143. 
This  seems  to  be  a  correct  Interpretation  of 
the  law.  But  it  la  Insisted  that  the  mortgage 
debt  was  not  divisible;  that  the  Interests  of 
the  mortgagees  were  not  separate.  This  Is 
true,  and  therefore,  under  the  rule,  Haverly 
had  no  power  indlvldaally  to  foreclose. 

But  it  seems  to  us  tliat  the  court  in  its 
conclusion  left  out  of  consideration  one  Im- 
portant feature  of  the  case.  Notwithstand- 
ing Haverly  was  not  authorized  In  his  in- 
dividual capacity  to  foreclose  the  mortgage, 
his  act  was  ratified  by  the  mortgagor.  When 
be  bought  In  the  property  at  the  sale  with 
the  consent  of  Hughes,  the  mortgagor,  who 
Joined  him  In  the  purchase,  it  was  a  waiver 
on  the  part  of  Hughes  of  any  and  all  defects 
in  the  proceedings  so  tax  as  be  was  con- 
cerned, and  he  thereby  lost  his  equity  of  re- 
demption. The  other  mortgagees,  if  not  sat- 
isfied with  the  sale,  have  their  remedy  against 
Haverly,  or  perhaps  against  the  property  it- 
self. But  so  far  as  the  property  Is  concerned 
it  is  lost  to  the  plaintUI.  The  title  has  fail- 
ed by  reason  of  a  prior  incumbrance. 

There  Is  another  fact  to  be  stated  which  we 
thhik  has  a  bearing  in  the  case,  viz.:  Haver- 
ly testified  that  the  debt  for  which  he  bid  In 
the  property  was  $420,  and  was  owing  to 
blm,  and  mentioned  no  other,  l^e  amount  of 
the  conalderation  stated  In  the  mortgage  was 
^^500,  but  it  was  expressed  that  this  sum  was 
for  wliat  had  I>een  advanced  and  for  future' 
advances.  We  therefore  think  we  are  safe 
In  saying  that  the  whole  debt  was  owing  to 
Haverly.  If  such  debt  was  owing  to  Haver- 
ly, tlie  other  mortgagees  had  no  real  interest 
in  the  property,  and  are  in  no  position,  either 
at  law  or  in  equity,  to  complain  of  the  fore- 
«losure  proceedings.  We  believe  that  all  par- 
ties are  estopped  from  denying  the  legality  of 
the  sale.  The  defendant  certainly  is.  The 
only  Important  Issue  in  the  case  was  whether 
the  title  had  failed  by  reason  of  the  fore- 
closure proceedings. 


It  follows,  frbm  what  has  been  said,  that 
the  cause  should  be  reversed  and  remanded; 
and  It  Is  ao  ordered.    All  concur. 


STATE  r.  HUME. 

(Kansas  City  Conrt  of  Appeals.   Missouri.    Jan. 

24,  1910.    On  Motion  for  Behearing, 

Feb.  7,  1910.) 

INTOZIOATINO    IdQUOBS    (f    200*)— UNLAWFUL 

IssuANCK  or  Pbescbiption  fob  Intoxica- 

TIHO  IiiqUOBS— INFOBMATION. 

An  Information  charging  a  physician  with 
unlawfully  issuing  a  prescription  for  intozlca- 
ting  liquors,  in  violation  of  Rev.  St  1899,  f 
30»)  (Ann.  St  1906,  p.  17B0),  which  is  so  fram- 
ed that,  while  it  charges  that  the  intoxicating 
liquors  were  to  be  used  aa  a  beverage  by  the 
person  who  obtained  the  prescription,  it  does 
not  connect  the  physician  with  the  knowledge 
of  that  fact  or  with  the  purpose  or  intent  of  the 
liquor  being  so  used,  is  fatally  bad. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dea  Dig.  i  200.*] 

Appeal  from  Circuit  C!onrt,  Boone  County; 
Nick  M.  Bradley,  Special  Judge. 

Charles  Hume  was  convicted  of  unlawful- 
ly Issuing  a  prescription  for  intoxicating  liq- 
uors, and  he  appeals.    Reversed. 

W.  H.  Rothwell,  for  appellant  h.  T. 
Searcy,  F.  G.  Harris,  and  H.  D.  Murry,  for 
the  State. 

ELLISON,  J.  This  prosecution  was  be- 
gun by  an  Information  charging  defendant 
a  physician,  with  unlawfully  issuing  a  pre- 
scription for  intoxicating  llqnors,  in  viola- 
tion of  section  8060,  Rev.  St  1899  (Ann.  St 
1906,  p.  1750).  The  defendant  was  con- 
victed. 

The  conviction  was  not  warranted.  No 
otTenSe  was  charged  In  the  information.  The 
innocence  of  the  defendant  should  have  been 
negatived.  The  charge  Is  so  framed  that 
while  It  charges  the  Intoxicating  liquor  was 
to  be  used  as  a  beverage,  and  not  a  medicine, 
by  the  man  who  obtained  the'  prescription, 
it  does  not  connect  defendant  with  a  knowl- 
edge of  that  fact,  or  with  a  purpose  or  In- 
tent of  its  being  so  used.  If  an  indictment 
should  charge  that  a  physician  Issued  a  pre- 
scription to  a  person  for  intoxicating  liquor 
"to  be  used"  as  a  beverage,  it  might  very 
well  be  said,  thus  closely  connected,  that 
that  is  charging  that  the  physician  issued  it 
for  the  purpose  of  its  being  used'  to  get  the 
liquor  as  a  beverage.  But  here  the  matter 
of  the  charge  of  issuing  the  prescription  Is 
so  disconnected  from  the  use  to  which  the 
liquor  is  to  be  put  by  the  party  obtaining  It 
that  while  the  latter  is  well  charged  with 
the  nnlawfnl  and  guilty  knowledge  and  in- 
tent, the  physician  is  not  inclTided  with  him. 
The  case  cannot  be  distinguished  from  State 
V.  Umpbrey,  40  Mo.  Am*.  827,  where  a  sim- 
ilar charge  was  held  insufficient  As  was 
said  by  Nortoni,  J.,  In  State  ▼.  Davis,  126 
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Mo.  App.  285.  238. 102  S.  W.  1103.  a  etae  not 

altogether  like  tbia,  yet  on  tlie  same  aoblect, 
a  "distinction  ia  obaerred  and  muat  be  taken 
by  the  court  In  administering  its  [the  atat- 
nte's]  proTislons,  between  the  contemplated 
use  of  the  prescription  and  the  contemplat- 
ed use  of  the  llqnor  after  it  is  procured." 
See,  also,  SUte  t.  Mitchell,  28  Mo.  502,  and 
State  T.  McAdoo,  83  Mo.  210. 
The  Judgment  is  reversed.    All  concur. 

On  Motion  for  Rehearing. 

PER  CURIAM.  A  rehearing  is  asked  on 
the  ground  that  we  have  overlooked  the  case 
of  State  V.  Anthony.  52  Mo.  App.  507,  decided 
by  the  St  Louis  Court  of  Appeals.  We  did 
not  overlook  that  case.  We  did  not  refer  to 
It.  for  the  reason  that  we  did  not  consider  It 
was  applicable  to  the  point  made  in  this  case. 
The  Indictment  In  that  case  is  for  the  same 
offense  as  that  charged  in  the  Information 
in  this  case,  but  they  are  not  otherwise  alike. 

The  motion  la  overruled. 


STATE  ▼.  STEEIii. 

(Kansas  City  Court  of  Appeals.    MInonrl.    Jan. 

24,  1010.) 

Appeal  from  Circuit  Court,  Vernon  County; 
B.  O.  Thurman.  Judge. 

C.  L.  Steel  was  convicted  of  crime,  and  he  ap- 
peals.   Reveised. 

J.  B.  Journey,  for  appellant.  Lee  B.  Ewing, 
Pros.  Atty.,  for  the  State. 

ELLISON,  J.  This  rase  to  like  that  of  Stote 
V.  Hume  (decided  at  this  term)  124  S.  W.  1099, 
and  is  goremed  by  what  is  there  ruled. 

The  Judgment  is  reversed.    All  concur. 


STATB  T.  HUME. 

(Kansas  Olty  Court  of  Appeala    Missouri.   Jan. 

24,  1910.    Rehearing  Denied  Feb.  7.  1910.) 

Appeal  from  Circuit  Court,  Boone  County; 
Nick  M.  Bradley,  Special  Judge. 

Charies  Hume  was  convicted  of  crinte,  and  he 
appeals.    Reversed. 

W.  H.  Rothwell,  for  appellant  L.  T.  Searcy, 
F.  6.  Harris,  and  H.  D.  Murry,  for  the  State. 

ELLISON,  J.  This  case  is  like  that  of  State 
V.  Hume  (No.  9,167,  decided  this  term)  124  S.  W. 
1009,  and  is  governed  by  what  we  there  ruled. 

The  Judgment  to  reversed.    All  oonenr. 


STATB  T.  CONWAX  (three  cases). 

(Kansas  City  Court  of  Appeals.    Missouri.    Jan. 

24,  1910.    Rehearing  Denied  Feb.  7.  1910.) 

Appeals  from  Circuit  Cionrt,  Boone  (bounty; 
R.  S.  Ryors,  Special  Judge. 

A.  M.  Conway  was  convicted  of  three  viola- 
tions of  law,  and  he  appeals.    Reversed. 

Webster  Gordon,  for  appellant  Searcy  & 
Harris,  for  the  State. 

ELLISON,  J.  These  cases  are  like  that  of 
State  V.  Hume  (decided  this  term)  124  S.  W. 
1009,  and  are  governed  by  what  is  there  ruled. 

The  Judgments  are  reversed.     All  concur. 


STATB  ex  rsL  ABBOTT  et  aL  v.  ADCOCK 

et  al..  State  Board  of  Health. 
(Supreme  0>nrt  of  Mtssonil.     Feb.  2.  1910.> 
L  Pbtbicianb  and  Subokors  (|  5*)— Licebsb 

TO  PaACTIOT— Statutcs— OONBIStTCnOH. 
Under  Laws  1907,  p.  860, 1 1,  requiring  an 
examination  before  the  State  Board  of  Health 
of  applicants  for  license  to  practice  medicine, 
and  providing  that  the  applicants  must  famish 
satisfactory  evidence  of  having  received  diploma* 
from  some  reputable  medical  coliue,  one  pre- 
senting himself  before  the  board  for  exanuna- 
tion  must  prove  to  its  satisfaction  tlie  reputable- 
ness  of  the  college  from  which  he  graduated; 
the  question  of  what  medical  colleges  are  rep- 
utable being  for  the  determination  of  the  boara. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  {  5.*} 
2.  Phtsicianb  and  Suboborb  (|  5*)— Licersk 

TO     PBACTICB— SrATUTKB— C!OR8TBCCnOR. 

A  rule  of  the  State  Board  of  Health  au- 
thorized  by  Laws  1907,  p.  850,  I  1,  to  examine 
applicants  for  license  to  practice  medicine,  on 
their  futnishing  proof  of  the  reputableness  of 
the  medical  college  from  which  uey  are  grad- 
uates, which  provides  that  all  medical  eoUegea 
which  conform  to  the  standards  specified  in  * 
sdiedule  of  minimum  requirements  sliall  be 
deemed  reputable  and  their  graduates  shall  he 
admitted  to  the  examination  of  the  t>oard  for  li> 
cense,  undertakes  to  require  all  medical  col- 
leges to  adopt  such  standards  as  will  prove  their 
reputaUniess  in  all  cases,  and  thereby  remove 
that  burden  from  each  applicant  for  a  license, 
but  does  not  provide  that  a  graduate  from  any 
other  medical  college  shall  not  be  examined,  pro- 
vided he  furnishes  proof  of  the  reputableness 
of  such  college. 

[Ed.  Note.— For  other  cases,  see  Physidana 
and  Surgeons,  Dec.  Dig.  f  5.*J 

8.  Phtsicianb  and  Scroeonb  (S  5*)— License 
TO  Pbacticb — Statutes— CoNSTRUcnoH. 
A  construction  of  such  rule  as  a  notifica- 
tion in  advance  to  all  persons  who  might  pre- 
sent themselves  for  examination  for  license  that 
the  board  will  examine  no  one  except  those 
presenting  a  diploma  from  one  of  the  medical 
colleges  which  has  adopted  the  standard  is 
illegal,  and  Is  no  bar  to  the  right  of  a  graduate 
of  another  medical  college  to  prove  that  the 
college  is  reputable  within  the  statute,  but  un- 
til he  fumlEbes  snch  proof,  the  board  to  under 
no  obligation  to  examine  him. 

lEi.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  I  5.*] 

4.  Evidence  (|  83*)  —  Pbebumptiowb  —  Peb- 
roBit/LVCE  ok  Ofitcial  Duty. 

The  law  presumes  that  public  officers  will 
perform  their  duties  when  any  matter  is  legally 
presented  to  them  for  action,  notwithstanding 
general  declarations  previously  made  to  the  con- 
trary. 

[Ed.    Note.— For  other   cases,   see   Evidence^ 
Cent  Dig.  i  105 ;    Dec.  Dig.  S  83.*] 

5.  corbtitutionai,  law  (i  42*)— statdte8— 
Validity— Right  to  Qtjestion. 

It  is  only  where  a  statute  relied  on  in  a 
particular  case  as  conferring  or  withholding 
some  legal  right  that  the  court  or  litiiants  can 
question  its  validity,  and  the  invalidity  of  a 
statute  Is  no  excuse  for  one's  refusal  to  periorm 
a  duty  imposed  by  a  valid  law. 

(Eld.  Note.— For  other  cases,  see  Oonstitntion- 
al  Law,  Cent  Dig.  (  39;   Dec.  Dig.  f  42.*] 

8.  Mandamtb   (J    14*)  —  CONDmONB   Pbkcb- 
dent— Demand  and  Default. 

Mandamus  will  not  issue  commanding  an 
Inferior  court  or  ministerial  body  to  act  until  it 
is  first  established  by  evidence  that  the  court 
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«r  body  hu  been  legallT  teqneated  to  >et,  and 
that  it  li«a  illegally  declined  to  do  lo, 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  {§  44t-46;  Dec.  Dig.  |  14.*] 

7.  MANDAinjB    (t    87*)— LlCBNSKS    OF    Phtbi- 

ciARS—ExAiHiTATiON— Refusal    or    Statb 

Board  to  Oivb— Rkiiedt. 

Wliere  an  applicant  for  a  license  to  practice 
medicine  poaseesea  the  qnalifications  prescrilied 
by  Laws  19OT.  p.  SCO,  |  1,  regulating  the  prac- 
tice of  medicme,^and  shows  the  facts  to  the 
State  Board  of  Health,  anthorized  to  examine 
applicants,  and  the  iKMrd  arbitrarily  refuses  to 
examine  him,  he  may  by  mandamus  compel  the 
board  to  act. 

[Bd.  Note.— For  other  cases,  see  Blandamaa, 
Dec  Dig.  i  87.*] 

Tiimm,  J.,  dissenting. 

In  Banc.  Appeal  from  St  Lonls  Clrcnlt 
€!otirt;   Hugo  Muench,  Judge. 

Mandamus  by  the  State  of  Missouri,  on 
the  relation  of  James  Wedey  Abbott  and 
others,  against  J.  A.  B.  Adcocic  and  others, 
Gonstltutlng  the  State  Board  of  Health,  to 
compel  the  board  to  examine  relators  as  to 
their  qualifications  to  practice  medicine. 
From  a  Judgment  making  the  alternative 
writ  permanent,  defendants  appeal.  Re- 
versed and  remanded,  with  directions  to  dis- 
miss petition. 

This  was  a  proceeding  In  mandamns  in- 
stituted In  the  circuit  court  of  the  city  of 
St.  Louis  at  the  June  term  thereof,  1808,  by 
relators  against  respondents  and  appellants 
to  compel  them  to  examine  them  touching 
their  qualifications  and  fitness  to  practice 
medicine  and  surgery  In  the  state  of  Mis- 
BonrL  An  alternative  writ  was  Issued  and 
duly  served  upon  respondents,  who.  In  due 
time,  filed  their  return  thereto.  A  trial  was 
had,  which  resulted  in  findings  for  relators, 
and  a  Judgment  making  the  alternative  writ 
of  mandamus  theretofore  Issued  permanent, 
etc.  After  taking  proper  steps  In  that  direc- 
tion, respondents  duly  appealed  the  cause 
to  this  court 

In  order  to  properly  understand  the  issues 
joined  and  the  legal  propositions  presmited 
to  OS  for  determination.  It  will  be  necessary 
for  ns  to  set  out  the  pleadings  filed  in  the 
case. 

The  petition  was  as  follows  (formal  parts 
omitted): 

"The  state  of  Missouri,  at  the  relation  of 
James  Wesley  Abbott,  Charles  Horace  Cul- 
lers, Elmer  Lee  Goz,  William  S.  Clarenbach, 
John  Ulysses  Day,  Claude  Emerson  Duvall, 
Francis  Howard  Emmons,  Florence  Ourat 
Bgers,  Emily  Statella  Eluesmlelr,  Orion  As- 
tuiy  Orantbam.  William  Or^ory  Gunn, 
Joaeph  Taylor  Grlest  William  Watson 
Haven,  William  Francis  Hager,  Lools  Phillip 
Hablg,  Charles  Louis  Moaley,  Jr.,  Martin 
Mehrle,  Nina  Henry  Maynard,  Edna  Jane 
Miller,  Amalle  Marie  Napier,  Mary  Myrtle 
Ozlas,  Nicholas  John  Plppert  Peter  Alois 
Pf^er,  George  Earl  Paullus,  Bert  Byrd  Par- 
Tish,  Leslie  Cornelius  Randall,  Oda  Lavln- 


la  Seabaugh,  Howard  Workman,  and  Hugh 
Benjamin  Waters,  complains  oC  the  defend- 
ants, J.  A.  B.  AAeoek,  A.  H.  Hamel,  Ira  W. 
Upshaw,  W.  S.  Thompson,  B.  H.  Goodler,  J. 
T.  Tbatcber  and  Frank  J.  Lats,  constituting 
the  State  Board  of  Health  of  Missouri,  and 
says  that  defendants  now,  and  at  all  the 
dates  hereinafter  mentioned  were,  the  duly 
appointed  and  actlfig  members  of  the  State 
Board  of  Health  of  Missouri,  and  constitute 
said  board,  and  as  such  board  It  is  their 
duty,  among  other  things,  to  examine  all 
qualified  persons  who  appear  before  such 
board  at  such  time  and  place  as  the  said 
board  may  direct  to  determine  the  fitness 
of  such  persons  to  engage  in  the  practice  of 
medicine  and  surgery  in  this  state. 

"Relators  state  that  the  Barnes  University 
of  St  Louis,  Mo.,  was  on  the  lltb  day  of 
June,  1892,  and  is  now,  a  body  corporate  and 
politic  organized  under  and  by  virtue  of 
the  laws  of  the  state  of  Missouri,  regulating 
the  Incorporation  of  benevolent,  religious, 
scientific,  and  educational  institutions,  and 
that  said  Barnes  University,  in  accordance 
with  the  provisions  and  requirements  of  its 
diarter  of  Incorporation  and  the  laws  of  this 
state,  ever  since  its  Incorporation  has  been 
engaged  and  is  now  engaged  in  the  teaching 
of  medldne  and  surgery,  and  those  sciences, 
the  knowledge  of  which  are  necessary  and 
proper  for  a  full  and  adequate  understand- 
ing of  the  science  of  medicine  and  surgery 
In  all  its  scope  and  meaning. 

"Relators  state  that  they  are  citizens  of 
the  state  of  Missouri,  and  that  on  the  9th 
day  of  May,  1906,  they  and  each  of  them 
were  duly  graduated  by  the  Barnes  Uni- 
versity aforesaid,  and  that  on  the  9th  day 
of  May,  1908,  relators  and  each  of  them  re- 
ceived a  diploma  from  said  Barnes  Univer- 
sity, and  that  thereupon  they  and  each  of 
them  became,  and  ever  since  have  been,  and 
now  are,  graduates  of  medicine  from  said 
institution. 

"Relators  state  that  at  the  time  of  their 
matriculation  in  said  university,  about  four 
years  ago,  they  were  advised  by  reputable 
physicians  and  surgeons  In  whose  Judgment 
they  bad  confidence  that  the  said  Bamea 
University  was  a  reputable  school  of  medi- 
cine, of  high  standing  In  the  community 
where  It  is  situate  and  elsewhere,  and  that 
relators,  and  each  of  them,  relied  upon  the 
Information  thus  secured,  and  therefore  en- 
tered said  university  and  took  up  the  course 
of  study  therein  prescribed,  and  relators  state 
that  during  all  the  period  of  their  course  of 
study  at  said  lostltntlon  they  believed  that 
the  said  Barnes  University  was  a  reputable 
institution,  and  further  believed  they  would 
be  accorded  the  same  rights  by  the  defend- 
ant board  as  graduates  of  other  reputable 
medical  colleges  in  this  state.  And  relators 
now  charge  the  fact  to  be  that  said  institu- 
tion is.  reputable;    that  Its  corriculum  is 
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well  selected  and  thorough.  Its  Instructors 
and  lecturers  among  the  best;  and  that  the 
course  therein  required  to  be  pursued  by  Its 
students  is  as  thorough  as  that  of  any  other 
Institution  of  like  kind  In  this  state  or  else- 
where. 

"Relators  state  that  on  the day  of 

190 — ,   defendants    appointed    Prof. 


R.  C.  F.  Dunhaupt  as  official  examiner  of  de- 
fendant board  of  the  city  of  St.  Louis  to 
act  In  the  place  and  stead  of  the  county 
school  commissioners  of  the  various  counties 
throughout  the  state,  and  that,  by  said  ap- 
pointment and  authority  then  and  there  vest- 
ed in  him  by  said  board  its  Interpretation 
and  construction  of  the  laws  of  this  state,  it 
became  the  duty  and  right  of  the  said  Dun- 
haupt  to  examine  into  the  scholastic  attain- 
ments of  such  persons  as  might  appear  be- 
fore him  for  that  purpose,  and  to  certify  to 
said  board  whether  or  not  such  persons  sat- 
isfactorily passed  an  examination  before 
him  equivalent  to  a  grade  from  an  accredited 
high  school,  state  normal  school,  college,  uni- 
versity, or  academy. 

"Relators  state  tliat  they  did  appear  be- 
fore the  said  Dunhaupt  and  underwent  an 
examlaation  before  him  upon  all  branches 
then  and  there  submitted  to  them,  and  re- 
ceived from  the  said  Dunhaupt  a  certificate 
certifjrlng  that  they  and  each  of  them  had 
satisfactorUy  passed  an  examination  before 
him,  and  had  procured  a  grade  upon  such 
examination  equivalent  to  a  grade  from  an 
accepted  high  school,  state  normal  school,  col- 
lege, university,  or  academy. 

"Relators  further  state  that  on  or  about 

the day  of  May,  1908,  they  and  each 

of  them  executed  and  filed  with  the  defend- 
ant Board  of  Health  the  regular  ofliclal  form 
of  application  for  examination  provided  by 
said  board,  wherein  they  requested  to  be  ex- 
amined by  said  Board  of  Health  at  the  St 
Louis  University,  in  the  city  of  St  Louis, 
Mo.,  on  the  1st,  2d,  and  3d  days  of  June, 
190a 

"Relators  further  state  that  they  and  each 
of  them  attached  to  said  application  and  de- 
livered to  defendant,  in  connection  with  said 
application  for  examination,  the  sum  of  |1S, 
that  being  the  usual,  customary,  and  regu- 
lar fee-  required  by  said  Board  of  Health 
from  all  persons  desiring  to  take  a  medical 
examination  before  said  board ;  that  said  ap- 
plications, and  each  of  them,  were  accom- 
panied by  the  certificate  of  the  said  Dun- 
haupt, certi^ing  that  the  scholastic  attain- 
ments of  the  relators,  and  each  of  them,  were 
satisfactory,  and  that  in  said  examination 
relators,  and  each  of  them,  had  obtained  a 
grade  equivalent  to  a  grade  from  an  accred- 
ited high  school,  state  normal  school,  col- 
lege, university,  or  academy,  and  that  said 
application  was  accompanied  by  a  diploma 
issued  to  the  respective  relators  by  the  said 
Barnes  University,  and  relators  state  that 
said  application  was  also  accompanied  by  the 
"^davits  of  the  said  Dunhaupt,  showing  the 


grade  and  proficiency  of  each  of  the  relators 
actually  shown,  and  fairly  and  justly  earned 
by  each  of  said  applicants  upon  said  exami- 
nation before  the  said  Dunhaupt,  and  that 
said  application  was  also  accompanied  by  a 
certificate  of  graduation  of  each  of  the  re- 
lators from  an  accredited  high  school,  state 
normal  school,  college,  university,  or  acad- 
emy. 

"The  relators  further  state  that  the  de- 
fendant board  found  the  certificates  of  the 
said  Dunhaupt  to  be  genuine  and  essential  in 
particulars,  and  such  as  is  customary  and 
universally  acted  upon  and  accepted  by  said 
board,  and  that  relators  were  the  persons 
named  In  the  respective  certificates,  and  that 
each  of  the  said  diplomas  issued  to  each  of 
the  relators  by  the  said  Barnes  University, 
and  presented  to  the  defendants  herein,  were 
found  by  tlie  said  defendants  to  be  genuine 
diplomas,  and  that  relators  are  the  6«une  per- 
sons whose  names  appear  in  said  respective 
diplomas,  end  that  relators  were  the  right- 
fill  owners  and  holders  thereof  and  the  per- 
sons named  therein. 

"Relators  farther  state  that  they  compiled 
in  all  particulars  with  all  the  usual  and  cus- 
tomary requirements  exacted  by  said  board, 
but,  that  notwithstanding  relators'  compli- 
ance therewith,  defendants  returned  said  fil- 
ing fee  to  relators,  and  to  each  of  them,  but 
retained  tbelr  applications,  which  said  ap- 
plications are  now  on  file  among  the  records 
of  the  defendants. 

"Relators  allege  that  defendants  then  and 
there  arbitrarily  and  oppressively  advised 
relators  timt  they  would  not  be  allowed  or 
permitted  to  take  on  examination  before  the 
defendant  board  for  the  purpose  of  procur- 
ing a  license  to  practice  medicine  in  this 
state,  and  defendants  assigned  as  an  allied 
reason  for  their  refusal  to  permit  relators  to 
be  examined  that  said  Barnes  Universtt^'  was 
not  'an  accredited  school  by  the  Mi^ourl. 
State  Board  of  Health.' 

"Relators  further  state  that  on  the  morn- 
ing of  the  1st  day  of  June,  1008,  and  prior  to 
the  beginning  of  the  examination  of  appli- 
cants before  said  t>oard,  for  the  purpose  of 
procuring  certificates  entitling  them  to  prac- 
tice medicine  and  surgery  in  this  state,  the 
relators,  and  each  of  them,  presented  them- 
selves before  the  defendant  board,  then  be- 
ing In  session  at  the  St  Louis  University  in 
the  apartment  where  the  said  board  was  pre- 
paring to  hold  an  examination,  and  relators 
then  and  there  notified  defendants  tliat  they 
were  there  for  the  purpose  of  being  examined 
by  said  board  in  order  that  said  board  might 
determine  their  fitness  to  engage  in  the  prac- 
tice of  medicine  and  surgery  in  this  state, 
and  that  In  the  event  they  passed  a  suffi- 
cient and  satisfactory  examination  that  they 
be  delivered  a  certificate  under  the  band  of 
said  board  authorizing  the  relators,  and  each 
of  them,  to  engage  In  the  practice  of  their 
chosen  profession. 

"Relators  state  that  on  said  1st  day  of 
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Jnne  tbey  irere  ready,  wflllng,  and  able  to 
famlBh,  and  then  and  there  did  offer  to  fur- 
nish, to  Bald  board  satiBfactory  evidence  of 
the  quallflcations  of  each  of  the  relators  to 
said  defendants  of  their  preliminary  qnalifl- 
cations,  to  wit,  certificates  of  graduation 
from  an  accredited  high  Bcbool,  state  normal 
school,  college,  nnlTerslty,  or  academy,  and 
a  certificate  from  the  said  Dnnhanpt  certify- 
ing that  they,  and  each  of  them,  had  satisfac- 
torily pasBed  en  examination  before  him 
equivalent  to  a  grade  from  an  accredited  high 
school,  state  normal  school,  college,  universi- 
ty, or  academy,  and  that  relators  were  also 
ready  and  willing  to  furnish,  and  able  to  fur- 
nish, a  certificate  of  graduation  to  each  of 
said  relators  from  an  accredited  high  school, 
state  UOTmal  school,  college,  university,  or 
academy,  and  were  then  and  there  ready  and 
willing  to  fninlsh,  and  offered  to  fumisli, 
said  defendant  board  aatlsfactory  evidence 
of  having  received  diplomas  from  the  said 
Barnes  University  as  aforesaid ;  and  rela- 
tors also  offered  to  comply  with  aU  the  r»- 
qnirements  of  the  law  made  necessary  as  a 
condition  precedent  to  their  examination  by 
said  board,  and  offered  to,  and  were  able  to, 
comply  with  all  the  usual,  ordinary,  and  cus- 
tomary requirements  heretofore  made  by  said 
board,  but  relators  allege  that  after  defend- 
ants had  proceeded  with  the  examination  for 
the  space  of  one  day  of  the  persons  who 
then  and  there  appeared  before  them,  includ- 
ing relators^  for  the  purpose  of  undergoing 
an  examination  to  determine  whether  or  not 
tbey  were  capable  and  fit  to  receive  a  cer- 
tificate from  said  board  for  the  purpose  of 
enabling  them  to  practice  medicine  and  sur- 
gery in  this  state,  that  said  board  on  the  sec- 
ond day  of  said  examination  then  and  there 
directed,  ordered,  and  commanded  all  the 
graduates  of  the  said  Barnes  University  to 
withdraw  from  the  room  where  said  exam- 
ination was  about  to  be  commenced  and  con- 
ducted, and  the  defendant  board  then  and 
there  announced  that  the  relators,  and  eacU 
of  them,  would  not  be  permitted  or  allowed 
to  take  said  examination,  and  in  the  event 
that  the  relators  or  any  of  them  should  re- 
fuse to  leave  the  room,  and  should  Insist  on 
taking  said  examination,  that  tbelr  papers 
would  not  be  graded  or  considered  by  said 
board,  but  would  be  thrown  out  into  the 
waste  basket,  find  that  thereupon  the  rela- 
tors, over  their  protest,  and  in  violation  oK 
their  rights,  were  forced  and  compelled  by 
defendants  to  withdraw  from  said  room,  and 
were  then  and  there  and  thereby  deprived 
and  denied  the  privilege  of  taking  the  exam- 
ination before  said  board. 

"Relators,  on  their  Information  and  belief, 
state  that  defendants,  without  authority  or 
color  of  law,  have  devised  and  promulgated 
a  set  of  rules  and  regulations  as  a  standard 
of  equipment,  and  a  method  of  instruction 
and  laboratory  work  which  the  defendants 
arbitrarily  and  oppressively  insist  must  be 
complied  with  by  said  Barnes  tTnlversity,  be- 


fore its  graduates  are  entitied  to  undergo  an 
examination  before  aaid  board,  and  before 
said  board  will  consider  the  same  to  be  a 
reputable  medical  college.  But  relators  state 
that  said  board  did  not  notify  said  Barnes 
University,  ot  the  board  of  trustees,  or  fac- 
ulty thereof,  or  these  relators,  of  such  rules, 
regulations,  and  requirements,  and  failed 
and  arbitrarily  refused  to  allow  said  Barnes 
University  and  its  board  of  trustees  and  fac- 
ulty an  opportunity  to  show  said  board  wbat 
its  equipment  and  teaching  facilities  were 
and  are;  that  relators  had  been  registered  as 
regularly  matriculated  students  of  said  uni- 
versity, and  of  the  medical  department  there- 
of, for  a  period  of  over  four  years,  and  de- 
fendants could  have  easily  obtained  access  to 
said  registration  and  liave  informed  Qie  re- 
lators, and  each  of  them,  as  to  any  action  up- 
on its  part  with  reference  to  its  estimate  of 
the  standing  of  said  Barnes  University,  but 
the  said  defendants  failed  and  neglected  Va 
do  so. 

"Relators  state  that  Barnes  University 
aforesaid  is  a  reputable  medical  college  of 
this  Btate;  that  its  curriculum  requires  a 
course  of  four  years'  attendance  before  grad- 
uation therefrom;  that  it  is  provided  with 
a  corps  of  experienced,  proficient,  and  learn- 
ed and  profound  lecturers,  teachers,  and 
instructors,  and  is  also  provided  with  such 
apparatus  as  is  necessary  for  the  successful 
teaching  and  exemplification  of  the  science  of 
medicine  and  surgery;  and  that  In  all  of  its 
departments  the  said  institution  compares  fa- 
vorably with,  and  is,  and  has  been  equal  to, 
the  beat  Institution  of  the  kind  in  this  and 
other  states,  and  the  said  university  for  15 
years  last  past  has  been  recognized  by  the 
various  State  Boards  of  Health  of  Missouri 
as  being  a  reputable  medical  college,  and 
has  been  recognized  by  defendants  individu- 
ally and  as  a  board  as  being  reputable  and 
thorough  in  all  respects. 

"Relators  allege  that  they,  and  each  of 
them,  demanded  of  the  defendants  as  such 
State  Board  of  Health  of  Missouri  the  right 
and  privilege  of  forthwith  undergoing  an  ex- 
amination upon  all  the  subjects  embraced  by 
the  laws  of  the  state,  touching  their  qualifi- 
cations in  medicine  and  surgery,  in  order 
that  said  board  might  determine  whether  re- 
lators, and  each  of  them,  possessed  the  req- 
uisite knowledge  and  qualifications  to  ob- 
tain a  license  to  practice  medicine  and  sur- 
gery in  accordance  with  the  law  of  this  state, 
but  that  defendants  and  each  of  them  wrong- 
fully, unreasonably,  oppressively,  arbitrarily, 
and  without  color  of  authority,  refused,  and 
still  wrongfully,  unreasonably,  oppressively, 
and  arbitrarily,  and  without  any  cause  re- 
fuse, to  allow  the  relators,  or  any  of  tbem, 
to  appear  before  said  Board  of  Health,  and 
then  and  there  undergo  an  examination  be- 
fore said  board,  in  order  that  said  board 
might  determine  whether  or  not  they  were  ai- 
tlUed  to  engage  in  the  practice  of  medicine 
and  surgery  In  this  state. 
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"Relaton  further  allege  that  th^,  and 
«acli  of  them,  cannot  practice  medicine  or 
aurgery  In  this  state  unlesa  and  until  their 
competency  to  engage  In  that  profession  has 
been  submitted  to  and  passed  upon  by  said 
ttoard,  and  that,  by  the  refusal  of  the  de- 
fendants to  permit  the  relators  to  undergo 
«uch  an  examination,  they  have  suffered,  and 
4ire  suffering.  Irreparable  wrong  and  injury, 
and  are  entirely  without  a  remedy  for  the  re- 
dress of  their  wrongs  without  the  interposi- 
tion and  Intervention  of  this  court  by  Its 
writ  of  mandamus,  directed  to  said  defend- 
ants, and  each  of  them,  commanding  and  di- 
recting the  performance  and  discharge  of 
their  duty  under  the  law  of  this  8tat& 

"Wherefore,  relators  pray  this  honorable 
'Jcourt  to  issue  Its  writ  of  mandamus  directing 
and  commanding  the  defendants,  as  the  State 
Board  of  Health  of  Missouri,  to  forthwith 
permit  the  relators,  and  each  of  them,  to  ap- 
pefbr  before  said  board  and  undergo  the  usual 
«xaminatlon  accorded  to  other  applicants 
before  said  board,  touching  the  relators'  qual- 
ifications to  practice  the  science  of  medicine 
and  surgery  in  this  state,  and  that  this  hon- 
orable court  will  frame  and  issue  such  writ 
or  writs  as  may  be  found  necessary  and  ex- 
pedient to  cause  said  board  to  do  that  which 
In  justice  and  right  ought  to  be  done  in  the 
premises." 

The  alternative  writ  followed  the  petition, 
and  was  In  the  ordinary  form,  and,  after 
service  thereof  had  upon  the  respondents, 
they  filed  the  following  return  (formal  parts 
omitted): 

"Comes  now  J.  A.  B.  Adcock,  A.  H.  Hamel, 
Ira  W.  Upshaw,  W.  S.  Thompson,  R.  H. 
<3oodier,  J.  T.  Thatcher,  and  Frank  J.  Lutz, 
constituting  and  comprising  the  State  Board 
«f  Health  of  the  State  of  Missouri,  and  for 
their  Joint  and  s^arate  return  to  the  writ 
of  mandamus  heretofore  issued  in  this  cause 
«ay  that  the  relators  ought  not  to  have  a  per- 
emptory writ  of  mandamus  herein,  for  the 
following  reasons,  to  wit: 

"(1)  The  defendants  state  and  say  that  they 
have  no  Information  or  knowledge  as  to  the 
truth  of  the  statements  and  allegations  set 
forth  and  contained  in  relators'  petition  and 
the  alternative  writ  herein,  and  therefore 
'deny  generally  each  and  every  allegation 
therein  set  forth  and  contained,  except  that 
they  admit  that  they  were  at  all  times  there- 
in mentioned,  and  now  are,  duly  appointed, 
qualified,  and  acting  members  of  the  State 
Board  of  Health  of  the  State  of  Missouri,  and 
constituting  and  comprising  said  board. 

"(2}  Defendants  further  state  and  say: 
That  the  Barnes  University  and  Medical  Col- 
lege^ from  which  relators  profess  to  have 
heen  graduated  and  hold  diplomas,  was  and 
Is  not  a  rentable  medical  college  of  four 
years'  requirements,  as  provided  and  requir- 
ed by  the  said  Board  of  Health  in  their 
«chedule  of  requirements  adopted  July  11, 
1907,  and  defined  in  section  8  of  'An  act  to 
regulate  the  practice  of  medicine,  surgery. 


and  midwifery,  and  to  ^rtdilUt  treating  the 
side  and  aflllcted  without  a  license,  and  to 
provide  penalties  for  the  violatlmi  thereof, 
of  the  Acts  of  1807,  sUte  of  Missouri' 

"(3)  That  on  July  11,  1907,  the  defendants 
herein,  in  pursuance  of  a  r^)ort  of  a  commit- 
tee of  said  Board  of  Health,  duly  authorized 
and  appointed  to  investigate  as  to  the  equip- 
ments and  facilities  for  teaching  of  the  vari- 
ous medical  colleges  throughout  the  state, 
provided  and  adopted  a  schedule  of  minimum 
requirements  as  a  standard  by  which  medi- 
cal colleges  should  be  rated  and  dassifled  as 
accredited  and  rentable,  and  whose  stu- 
dents, after  being  graduated  therefrom,  should 
be  admitted  to  the  examination  of  the  said 
State  Board  of  Health  for  llcases  to  practice 
medidiie  and  surgery  In  the  state  of  MI» 
souri,  and  further  provided  and  directed  that 
any  and  all  medical  coUeges  in  meeting  the 
requirements  of  said  schedule  should  be 
given  until  October  1,  1907,  In  which  to  sup- 
ply and  provide  such  deficiencies,  and  to 
bring  their  said  schools  or  institutions  up  to 
the  standard  required,  and  that  each  and 
every  medical  college  so  notified  complied 
with  the  requiremmts  therein  si>ecifled,  save 
and  except  the  Barnes  University  and  Medical 
College,  and  that  the  Barnes  University  and 
Medical  College  was  by  authority  of  the  said 
State  Board  of  Health  on  the  22d  day  of 
July,  1907,  duly  notified  and  apprised  of  its 
deficiencies  In  said  behalf,  and  requested  to 
provide  the  facilities  necessary  and  required 
to  bring  said  institution  up  to  the  standard 
as  provided  by  said  board.  That  said  Barnes 
University  and  Medical  College,  through  its 
oflBcers  and  agents,  ignored  said  request,  and 
failed  and  refused  to  ot>ey  the  instructions  of 
said  State  Board  of  Health,  and  to  supply 
and  provide  the  necessary  facilities  by  way 
of  equipments,  laboratory  work,  and  clinical 
instructions,  and  have  wholly  Ignored  the 
same.  That  thereafter,  on  October  28,  1907, 
the  said  Barnes  University  and  Medical  Col- 
lege was  again  duly  notified  and  reminded  of 
its  failure  to  supply  the  d^dendes  In  labora- 
tory equipments  as  required  by  said  State 
Board  of  Health,  and  given  until  November 
21,  1907,  in  which  to  comply  with  said  rules 
and  requirements,  and  was  duly  notified  that 
unless  said  defidenciee  be  supplied  within 
said  time  said  university  and  medical  college 
would  not  be  accredited,  and  its  students  not 
be  entitled  to  examination  for  licenses  to 
practice  medicine  and  surgery  in  the  state  of 
Missouri.  That  said  schedule  or  standard 
was  reasonable,  fair,  and  proper  and  the  re- 
quirements made  upon  said  Barnes  Univers- 
ity and  Medical  College  were  reasonable^ 
Just,  and  proper,  and  were  not  oppressive  up- 
on said  Institution,  and  could  have  been  sup- 
plied and  provided  with  but  little  dlfllcnlty 
and  expense  to  said  faistltatlon.  That  each 
and  every  other  medical  college  In  the  state 
of  Missouri  complied  with  said  sdiedolek 
standard,  and  requirements  ssts  and  exc^ 
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the  aald  Baines  UniTenlty  and  Medical  Ool- 
lege. 

"Defendants  fnrtber  state:  That  said  in- 
stitution again  Ignored  and  disregarded  the 
reqnesta  of  the  said  State  Board  of  Health, 
and  failed  and  refused  to  comply  with  the 
same  That  said  requirements  so  made  of 
the  Barnes  Unlversl^  and  Medical  College 
as  aforesaid,  and  the  schedule  and  standard 
adopted  by  the  said  State  Board  of  Health, 
were  such  as  the  said  State  Board  of  Health 
had  authority  under  the  law  to  require,  make, 
and  provide,  and  that  it  was  the  duty  of  the 
said  Barnes  Cnlversity  and  Medical  Ck>llege 
to  comply  with  the  same  and  to  conform  its 
said  curriculum  to  the  standard  prescribed, 
and  it  was  the  duty  of  the  said  State  Board 
of  Health  to  refuse  to  recognize  the  said 
Barnes  University  and  Medical  College  as  an 
accredited  and  reputable  medical  college  and 
to  examine  its  students  after  graduation,  up- 
on its  failure  to  comply  with  the  same  and 
conform  to  the  standard  prescribed.  And  the 
defendants  further  state  that  the  authority  to 
determine  what  was,  and  is,  an  accredited 
and  reputable  medical  college  in  this  state 
was  conferred  upon  them  by  the  Legislature 
and  the  laws  of  this  state;  that  they  have 
Investigated  the  matter  in  question,  and  have 
determined,  as  they  have  a  right  under  the 
law  to  do,  that  the  said  Barnes  University 
and  Medical  College  was  not,  and  is  not,  an 
accredited  and  reputable  college  within  the 
meaning  of  said  law.  This  being  true  said  de- 
cision is  final,  and  not  subject  to  review  by 
this  conrt 

"Wherefore  defendants  say  by  reason  of 
the  premises  plaintiffs  should  not  have  per- 
emptory writ  herein  but  that  the  same  should 
be  denied  and  the  costs  hereof  taxed  against 
the  plaintiffs." 

Upon  July  27,  1908,  relators  filed  In  said 
court  in  said  cause  (omitting  caption  and  sig- 
natures) the  following  reply: 

"Comes  now  plaintiffs,  and,  for  their  Joint 
and  separate  reply  to  the  return  of  defend- 
ants made  herein  to  the  writ  of  mandamus 
heretofore  Issued  in  this  cause,  say  that  said 
return  constitutes  no  defense,  and  sets  forth 
no  reason  why  a  peremptory  writ  of  manda- 
mus should  not  go  herein.  For  another  and 
further  reply  plaintiffs  deny  each  and  every 
one  of  the  statements  and  allegations  set 
forth  and  contained  in  said  return.  For  an- 
other and  further  reply,  plaintiffs  say  that 
defendants  have  without  authority  or  color  of 
law  devised,  adopted,  and  promulgated  the 
schedule  of  requirements  referred  to  In  de- 
fendants' return  herein,  and  that  defend- 
ants have  arbitrarily  and  oppressively  de- 
vised and  promulgated  said  schedule  of  re- 
quirements and  made  the  same  the  standard 
•  by  which  medical  colleges  in  this  state  shall 
be  rated  and  qualified  as  reputable  within 
the  meaning  of  section  8  of  'An  act  to  reg- 
ulate the  practice  of  medicine,  surgery  and 
midwifery,  and  to  prohibit  the  treatment  of 
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the  sick  and  afflicted  without  a  license^  and 
to  provide  penalties  for  the  violation  there- 
of,'  as  amended  in  the  Acts  of  1907,  state  of  ■ 
Missouri,  and  that  because,  in  the  opinion  of  ■ 
said  State  Board  of  Health,  said  Barnes  Uni- 
versity has  failed  to  comply  with  the  require- 
ments of  said  schedule,  said  State  Board  of 
Health  has  arbitrarily  and  oppressively  re- 
fused to  allow  plaintiffs  to  be  admitted  to 
the  examination  of  said  State  Board  of 
Health  for  licenses  to  practice  medicine  and 
surgery  In  the  state  of  Missouri,  in  direct 
violation  of  their  authority  and  duties,  under 
the  law  of  the  state  of  Missouri  made  and 
provided  in  such  cases.  For  further  reply 
plaintiffs  specifically  deny  that  said  State 
Board  of  Health  did  on  or  about  the  22d  day 
of  July,  1907,  or  any  time  subsequent  there- 
to, duly  notify  and  apprise  said  Barnes  Uni- 
versity of  said  schedule  and  requirements, 
or  that  it  had  adopted  any  schedule  of  re- 
quirements at  all  to  determine  whether  said 
Barnes  University  was  a  rentable  college 
within  the  meaning  of  said  act  Plaintiffs 
further  state  that  the  laboratory  apparatus 
and  eqnipmoit  of  said  Barnes  University  was 
equal  to  or  greater  than  that  prescribed  la 
said  schedule  of  requirements  adopted  by 
said  State  Board  of  Health,  and  that  in  all 
other  respects — the  length  of  term,  method 
of  instruction,  and  the  other  requirements 
entitling  its  students  to  a  diploma — said 
Barnes  University  complied  with,  equaled,  or 
exceeded  the  requirements  contained  in  said 
schedule  adopted  by  said  board.  And  plain- 
tiffs further  aver,  and  charge  the  fact  to  be, 
that  other  persons  were  admitted  by  the 
State  Board  of  Health  to  take  its  examina- 
tion for  the  purpose  of  procuring  licenses  to 
practice  medicine  and  surgery,  which  said 
persons  held  diplomas  from  medical  colleges 
which  had  not  complied  with  said  require- 
ments of  said  schedule  so  adopted  by  said 
board.  Plaintiffs  further  state  that  at  the 
time  said  schedule  was  adopted  and  promul- 
gated by  said  board  they,  and  each  of  them, 
had  already  entered  upon  their  fourth  year 
of  study  in  said  Barnes  University,  and  that 
the  requirements,  as  set  forth  in  said  sched- 
ule, relate  to  instructions  given  during  the 
first  three  years  of  the  course  of  medicine  in 
said  Barnes  University,  and  that  in  this  re- 
spect the  course  of  study  in  said  Barnes  Uni- 
versity conforms  with  that  of  all  other  repu- 
table medical  colleges,  and  that  said  State 
Board  of  Health  has  for  a  great  many  years, 
up  to  and  including  June,  1907,  permitted  the 
graduates  of  said  Barnes  University  to  take 
Its  said  examinations  for  the  purpose  of  pro- 
curing licenses  to  practice  medicine  and  sur- 
gery, find  plaintiffs  further  aver,  and  charge 
the  fact  to  be,  that  the  laboratory  equipment 
and  facilities  for  teaching  medicine  and  sur- 
gery in  said  Barnes  University  were  better 
during  the  session  which  closed  "in  May  of 
1908  that  any  previous  session  of  laid  col- 
lege.   Plaintiffs  further  state  that  a  larg* 
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fatiaaber  of  thein  have  been  admitted  to  ex- 
aminations by  the  state  board  of  other  states, 
and  received  licenses  to  practice  medicine 
'  an^  surgery  In  said  state." 
•  The  facts  of  the  case  are  comparatively 
few,  and  practically  nndiaputed,  and  they  are 
substantially  as  follows:  On  and  prior  to 
the  institution  of  this  suit  the  Barnes  Uni- 
versity, an  Institution  of  learning,  was  duly 
organized  and  Incorporated  under  the  laws  of 
the  state  of  M'issouri.  and  was  authorized, 
among  other  things,  to  teach  and  instruct 
persons  In  the  science  of  medicine  and  sur- 
gery. During  the  same  time  appellants  con- 
stituted the  State  Board  of  Health,  having 
been  duly  appointed  and  qualified  as  such, 
and  were  acting  In  that  capacity  during  that 
time.  Relators  were  regularly  graduated 
from  the  medical  department  of  said  unlver- 
«ity  of  the  class  of  1908,  and  each  held  a 
diploma  Issued  therefrom  in  the  manner  and 
form  provided  for  by  Its  charter  and  by-laws. 
Subsequently  thereto  each  of  the  relators  in 
"proper  time  and  in  due  form  filed  bis  appli- 
cation for  an  examination  by  said  board,  to 
be  held  on  the  Ist,  2d,  and  3d  days  of  June, 
1908,  touching  his  qualifications  to  practice 
medicine  and  surgery  in  this  state,  as  pro- 
vided for  by  the  act  of  1907  (Laws  1907,  p. 
860),  accompanied  by  a  certificate  from  Prof. 
Dunhaupt,  the  o£ScIal  examiner  of  said 
board,  showing  he  possessed  the  requisite 
scholastic  attainments,  together  with  a  depos- 
it of  the  proper  license  fee  of  |15.  That 
prior  thereto,  to  wit,  on  July  11,  1907,  said 
board  formulated  and  adopted  the  schedule 
of  minimum  requirements  as  a  standard  by 
which  medical  colleges  should  be  rated  and 
'.classified  as  accredited  and  reputable  as  re- 
ferred to  in  the  petition,  and  whose  students, 
after  being  graduated  therefrom,  should  be 
admitted  to  the  examination  of  the  said 
Board  of  Health  for  licenses  to  practice  med- 
'idne  and  surgery  In  this  state,  and  provided, 
'further,  that  all  such  colleges  should  have 
until  October  1,  1907,  in  which  to  comply 
with  said  minimum  requirements,  and  to 
bring  their  said  schools  up  to  said  standard. 
All  medical  colleges  of  the  state  compiled 
with  said  requirements  except  said  Barnes 
University.  On  July  22,  1907,  after  an  in- 
vestigation made,  but  before  the  date  fixed, 
said  board  notified  said  university  of  its 
failure  to  comply  with  said  standard.  Either 
for  a  valid  or  Invalid  excuse  said  notice  was 
ignored  by  said  university.  On  October  28, 
1907,  said  university,  still  neglecting  to  bring 
its  standards  up  to  the  requirements  of  the 
board,  was  again  notified  of  said  deficiency, 
and  was  again  requested  to  bring  its  medical 
department  up  to  said  standard  on  'or  be- 
fore November  21,  1907,  and  notified  that, 
unless  it  did  so,  it  would  not  be  so  accredit- 
ed, and  Us  diplomas  would  not  entitle  its 
students' to°  an '  eifaminatlon  for  licenses  to 
practice  medldne  and  surgery  in  this  state. 
Said  teUool'  again  declined  to  comply  with 


said  requirements,  which  wtll  be  noticed  dar- 
ing the  course  of  the  opinion.  There  is  no 
pretense  that  the  standard  fixed  by  the  board 
was  arbitrary  or  unreasonable^  or  anjnst,  or 
oppressive. 

In  pursuance  to  their  applications  filed  for 
examination,  as  before  stated,  relators  ap- 
Iieared  before  said  board  in  the  city'  of  St. 
Louis  on  said  1st,  2d,  and  8d  days  of  Jane, 
1908,  and  requested  that  they  be  given  the 
examination,  as  provided  for  by  said  act  of 
1907,  but  none  of  them  offered  any  evidence 
whatever  to  said  board  tending  to  show  that 
the  medical  department  of  said  Barnes  Uni- 
versity was  a  reputable  medical  college  as 
provided  for  by  said  act.  Thereupon  the 
Board  of  Health  declined  to  examine  any 
of  them,  and  returned  to  them  their  said 
diplomas,  certificates,  and  license  fees.  This 
suit  Is  predicated  upon  those  facts. 

E.  W.  Major,  Atty.  Gen.,  and  Jas.  T.  Blair, 
Asst  Atty.  Gen.  (Mortoii  Jourdan,  of  coon- 
sel),  for  appellants.  Jos.  G.  Mclntyre  and 
C.  D.  Corum,  for  respondents. 

# 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  Counsel  for  appellants  insists  that 
the  Judgment  of  the  trial  court  is  erroneous, 
for  the  reason  that  relators  furnished  no  evi- 
dence to  the  Board  of  Health  tending  to  show 
that  Barnes  University  was  a  reputable  med- 
ical college  at  the  time  they  graduated  there- 
from, as  required  by  section  1  of  an  act  ap- 
proved April  4,  1907  (Laws  1907,  p.  3.">9).  Said 
section  in  so  far  as  it  is  material  to  the  propo- 
sitions Involved  in  this  case,  reads  as  follows: 

"All  persons  desiring  to  practice  medicine 
or  surgery,  in  this  state,  or  to  treat  the  sick 
or  afflicted,  as  provided  In  section  1  of  this 
act,  shall  appear  befote  the  state  board  of 
health  at  such  time  and  place  as  the  board 
may  direct,  and  shall  there  be  examined  as  to 
their  fitness  to  engage  in  such  practice.  All 
persons  appearing  for  examination  shall 
make  application,  in  writing,  to  the  secretary 
of  said  board  thirty  days  before  the  meeting. 
They  shall  famish  satisfactory  evidence  of 
their  preliminary  qualifications,  to  wit:  A 
certificate  of  graduation  from  an  accredited 
high  school  or  state  normal  school,  college, 
university  or  academy,  a  certificate  from  the 
county  school  commissioner,  certifying  that 
they  have  satisfactorily  passed  an  examination 
equivalent  to  a  grade  from  an  accredited  high 
school,  or  state  normal  school,  college,  uni- 
versity or  academy.  They  shall  also  furnish 
evidence  of  having  received  diploma  from 
some  reputable  medical  college  of  four  years* 
requirements  at  the  time  of  graduation."  By 
reading  that  section  of  the  act  it  will  be  seen 
that  It  requires  three  things  of  each  applicant 
who  desires  to  be  examined,  touching  his 
qualifications  to  practice  medicine  and  sur-* 
gery  in  this  stftte,  namely:  First,  that  he 
shall  make  application  in  writing  to  the  sec- 
retary of  the  board  30  days  before  the  meet- 
ing thereof;   second,  that  he  famish  to  tbtt 
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board  aatlsfactoir  evidence  of  his  scholastic 
qualifications  as  therein  provided  for;  and, 
third,  that  he  shall  also  fumlBh  to  the  board 
satisfactory  evidence  of  having  received  a 
diploma  from  some  repntable  medical  col- 
lege of  four  years'  requirements  at  the  time 
of  his  graduation.  While  the  act  mentioned 
does  not  undertake  to  state  what  medical  col- 
leges are  or  what  are  not  reputable  within 
the  meaning  thereof,  by  clear  ImpIicatloD 
It  leaves  that  question  for  the  determina- 
tion of  the  Board  of  Health.  This  Is  made 
manifest  by  the  act  reqnlrlng  the  proof  of 
r^ataUeness  to  be  furnished  to  the  board 
when  the  applicant  presents  himself  for  ez- 
amtaiatlon,  and  by  withholding  from  the 
board  the  authority  to  lasne  the  license  until 
such  satisfactory  evidence  is  furnished.  There 
is  no  pretense  In  this  case  that  relators  or 
any  of  them  furnished  or  ofTered  to  furnish 
any  evidence  whatever  tending  to  show  that 
the  Barnes  University,  the  one  from  which 
they  had  gradnated  and  from  which  they  held 
their  diplomas,  was  a  reputable  medical  col- 
lege within  the  meaning  of  that  act.  In  our 
opinion  the  language  of  this  act  is  susceptible 
of  no  other  construction  than  it  placed  the 
burden  upon  the  relators,  when  they  present- 
ed themselves  for  examination  before  the 
board,  to  prove  to  its  satisfaction  by  satls^ 
factory  evidence  the  repntableness  of  Barnes 
University,  and  especially  the  medical  depart- 
ment thereof.  In  the  consideration  of  a  simi- 
lar statute  to  ours,  the  Supreme  Court  of 
Wisconsin,  In  the  case  of  State  ex  rel.  v. 
Crittenden,  112  Wis.,  loc.  dt  584,  88  N.  W. 
592,  used  this  language:  "The  learned  cir- 
cuit court  erred  In  holding,  as  it  seems  to 
have  done,  that  every  time  a  person  presents 
himself  before  the  board  as  a  candidate  for 
a  state  license  to  practice  dentistry,  tenders 
his  dollar,  presents  his  diploma,  and  makes 
proof  of  the  statutory  requisites  for  the 
granting  of  his  application,  other  than  that 
of  the  reputabillty  of  the  school  graduating 
him,  It  Is  the  duty  of  the  board  to  make  an 
original  investigation  of  and  determination 
as  to  that  subject  by  direct  evidence  of  the 
character  of  the  school  at  the  time  of  the 
candidate's  graduation,  regardless  of  whether 
any  evidence  on  the  question  is  tendered  by 
lilm  or  any  request  is  made  for  such  investi- 
gation. The  burden  in  such  case  is  on  the 
candidate  to  demonstrate  the  reputabillty  of 
his  alma  mater,  not  on  the  board  to  estab- 
lish or  disprove  it  If  relator  had  accepted 
the  burden  and  offered  proof  to  show  that 
his  alma  mater  was  repntable,  doubtless  the 
board  would  have  received  and  considered  it 
in  connection  with  all  other  information  in 
its  possession.  Where  the  facts  are  so  easily 
ascertainable  as  they  were  in  this  case, 
*  •  *  assuming,  as  we  must,  that  the 
board  would  be  actuated  •  •  •  by  the  sin- 
gle desire  to  deal  justly,  •  •  •  lapse  of 
time  after  one  investigation  safflcient  to  al- 
low a  new  class  of  graduates  to  come  from 


the  sdiool  would  secure  a  reinvestigation  if 
it  was  requested,  accompanied  by  a  reason- 
able showing  of  a  material  change  in  regard 
to  the  matters  in  which  It  was  found  deficient 
upon  the  previous  investigation." 

The  Wisconsin  statute  simply  left  the 
repntableness  of  the  applicants'  alma  mater 
to  the  examining  board,  and  did  not,  as  does 
this  act.  expressly  require  the  applicant  for 
a  license  to  furnish  satisfactory  evidence 
thereof  to  the  Board  of  Health.  See  Laws 
Wis.  1901,  p.  418,  c.  806.  And  in  reference  to 
a  similar  question  the  Supreme  Court  of 
Ohio  said:  "Nor  do  we  find  any  provision 
which  makes  it  the  duty  of  the  board  to  de- 
termine in  advance  of  an  application  for  a 
certificate  to  practice  medicine  whether  a 
persm  holds  a  diploma  from  a  medical  instl- 
tntlon  of  the  proper  standing.  It  is  only 
when  a  diploma  is  presented  upon  such  ap^ 
llcatlon  that  the  action  of  the  board  can  be 
invoked."  State  ex  rel.  Med.  Col.  v.  Cole- 
man, 64  Ohio,  loc.  dt  887.  60  N.  EI.  571  (55 
L.  R.  A.  106).  The  Ohio  statute,  like  the  one 
in  Wisconsin,  merely  submitted  the  question 
of  reputableness  to  the  board,  without  requir- 
ing the  candidate  for  examination  to  fur- 
nish any  evidence.  That  fact  adds  force  to 
those  rulings  when  we  apply  them  to  the 
case  at  bar,  for  the  reason  that  our  statute 
in  express  terms  places  the  burden  of  satis- 
fying the  Board  of  Health  of  the  reputable- 
ness of  the  school  of  which  he  is  a  graduate. 
If  that  was  all  that  there  is  in  this  case,  then 
we  could  properly  reverse  the  Judgment,  re- 
mand the  cause,  gnash  the  alternative  writ 
of  mandamus,  and  direct  the  circuit  court  to 
dismiss  the  suit;  but  that  is  not  all  that  is 
presented  by  the  record,  and  presented  by 
counsel  for  determination. 

2.  If  we  correctly  understand  the  position 
of  counsel  for  relators,  they  do  not  contro- 
vert the  soundness  of  the  conclusions  reach- 
ed In  the  previous  paragraphs,  but  contend 
that  "under  the  laws  of  this  state  the  State 
Board  of  Health  has  no  authority  to  adopt 
and  promulgate  fixed  rules  and  regulations 
as  the  standard  by  which  the  various  med- 
ical colleges  of  this  state  will  be  adjudged 
reputable  or  nonreputable  within  the  mean- 
ing of  the  statute  relating  to  the  practice  of 
medicine  and  surgery.  The  word  "repu- 
table' as  applied  to  medical  colleges  means 
reputation,  and  must  be  proven  in  the  same 
way."  The  following  authorities  are  cited 
in  support  of  that  contention:  State  ex  rel. 
T.  Lntz,  136  Mo.,  loc.  cit  639,  38  S.  W.  823; 
Illinois  State  Board  v.  People  ex  rel.,  123 
ni.  227,  13  N.  E.  201;  State  ex  rel.  v.  Crit- 
tenden, 112  Wis.,  loc.  dt  684,  88  N.  W. 
687;  People  ex  rel.  v.  ni.  State  Board,  110 
III.  180.  In  our  opinion  counsel  for  relators 
misconceive  the  meaning  and  object  of  the 
rules  and  regulations  adopted  by  the  Board 
of  Health  fixing  the  standards  by  which  var- 
ious medical  colleges  would  be  adjudged  rep- 
utable within  the  meaning  of  the  act  under 
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conalderatlon.  Tbat  mle  simply  proTldea 
that  all  medical  colleges,  wherever  located 
(and  not  simply  those  situate  In  this  state), 
which  should  on  or  before  October  1,  1907, 
conform  to  the  standards  specified  In  the 
schedule  of  minimum  requirements  adopted 
by  the  board  on  July  11,  1907,  "should  be 
rated  and  classified  as  accredited  and  rep- 
ntable,  and  whose  students,  after  being  grad- 
uated therefrom,  should  be  admitted  to  the 
examination  of  the  State  Board  of  Health 
for  licenses  to  practice  medicine  and  sur- 
gery In  the  state  of  Missouri,"  without  be- 
ing required  to  furnish  other  proofs  oU  rep- 
utableness,  and  thereby  save  each  of  them 
the  time,  cost,  and  expense  of  furnishing  the 
proofs  required  of  them  by  said  act  In  oth- 
er words,  the  board,  by  said  rules,  under- 
took to  require  all  medical  colleges  to  adopt 
such  standards  as  would  establish  and  prove 
their  reputableness  in  all  cases,  and  thereby 
remove  those  burdens  from  each  student 
who  applied  for  a  license,  as  provided  by 
said  act.  But  said  rules  of  the  board  do 
not  provide  that  no  graduate  from  any  med- 
ical college  which  had  not  conformed  to 
those  requirements  should  not  be  examined 
touching  his  qualifications  to  practice  said 
professions.  This  construction  of  that  rule 
seems  to  have  been  adopted  subsequent  to 
the  origin  of  this  controversy,  and  not  prior 
thereto.  £>7ldently  the  framers  thereof  en- 
tertained no  such  idea,  for  there  is  no  such 
Intention  expressed  In  the  rule  Itself.  Nei- 
ther the  rule  nor  the  board  Is  responsible 
for  this  erroneous  construction.  In  our  opin- 
ion, since  the  act  left  It  to  the  board  to  pass 
upon  the  reputableness  of  all  medical  col- 
leges whose  graduates  applied  to  It  for  ex- 
amination, and  to  determine  the  character 
of  the  evidence  by  which  said  fact  was  to 
be  established,  said  rules  were  not  only  rea- 
sonable and  just,  but  were  also  wise  and 
proper.  All  medical  colleges  and  their  stu- 
dents were  thereby  notified  In  advance  as 
to  what  would  satisfy  the  board  as  to  the 
reputableness  of  each  college.  The  diploma 
alone  from  all  colleges  which  had  adopted 
those  standards  would  entitle  the  holder 
thereof  to  take  the  examination  without 
further  ado.  Otherwise  many  students  might 
Innocently  be  Induced  to  attend  colleges 
which  were  not,  In  fact,  reputable,  and  con- 
sequently said  students  would  thereby  be 
prevented  from  establishing  their  reputable- 
ness. In  all  such  cases  a  great  hardship 
would  be  visited  upon  all  such  graduates, 
but  under  these  rules  of  the  board  no  In- 
justice could  be  done  to  any  college  or  grad- 
uate thereof.  And,  beyond  that,  the  adop- 
tion of  said  standards  by  the  board,  and  if 
the  colleges  will  only  conform  thereto,  the 
direct  tendency  thereof  would  be  to  uplift 
and  better  medical  instruction,  place  her  In- 
stitutions of  learning  upon  a  higher  plane, 
and  reduce  the  practice  of  medicine  and 
surgery  to  a  more  perfect  science,  all  of 


which  would  result  In  great  good  to  snffef^ 
ing  humanity. 

But  suppose,  for  argument's  sake,  we  ara 
in  error  in  our  views  before  expressed  re- 
garding the  meaning  and  object  of  said  mlea 
of  the  board  establishing  said  standards, 
and  that  it  was  the  Intention  of  the  board 
to  thereby  notify,  in  advance,  all  persons 
who  might  present  themselves  for  examlna- 
tlon  for  Ilcoises  to  practice  medicine  and 
surgery  that  It  would  examine  no  one  ex- 
cept those  who  presented  a  diploma  from 
some  one  of  the  medical  colleges  which  had 
adopted  said  standards.  Still  tbat  would  no 
more  excuse  the  applicant  for  examination 
from  tendering  to  the  board  such  evidence 
as  he  might  have  tending  to  prove  that  bis 
alma  mater  was  a  reputable  school  within 
the  meaning  of  said  act  than  would  the 
adoption  of  a  rule  by  a  Judge  upon  the 
bench,  promulgated  a  year  in  advance,  to 
the  effect  tbat  on  and  after  a  certain  date 
he  would  try  no  case  except  where  the  plain- 
tiff held  a  certificate  from  a  minister  of  the 
gospel  stating  that  he  belonged  to  a  church 
which  believes  In  and  teaches  the  Christian 
religion  would  excuse  the  plaintiff  from  of- 
fering whatever  evidence  he  might  have 
tending  to  prove  his  case,  even  though  he 
held  no  such  certificate.  Both  such  rule6  of 
the  board  and  of  the  court  would  be  illegal 
and  void,  and  would  constitute  no  legal  bar 
to  the  applicant's  right  to  stand  the  exam- 
ination for  his  license,  nor  to  the  plaintiff's 
right  to  have  bis  case  tried  according  to 
law.  Nor  could  the  adoption  of  such  a  rule 
of  the  board  or  by  court  be  construed  to 
mean  that  the  board  In  the  one  case,  or  the 
court  In  the  other,  had  thereby  refused  and 
determined  to  examine  a  particular  person 
for  a  license  to  practice  medicine,  or  to  try 
a  particular  case  filed  in  said  court  Such 
a  board  or  such  a  court  might  change  Its 
mind  before  the  date  fixed  arrived,  and  be- 
fore either  was  called  upon  to  act  in  a  con- 
crete case.  As  long  as  a  man  or  a  body  of 
men  fill  any  official  position,  the  law  pre- 
sumes he  or  they  will  perform  their  duties 
whenever  any  matter  is  legally  presented  to 
them  for  action,  notwithstanding  general 
declarations  previously  made  to  the  con- 
trary. This  is  true  for  the  obvious  reason 
tliat  no  officer  can  legally  act  or  illegally 
decline  to  act  until  a  matter  is  legally  pre- 
sented to  him,  calling  for  his  official  action 
in  the  premises. 

It  is  only  where  some  mle,  ordinance,  stat- 
ute, or  other  rule  of  conduct  is  relied  upon 
in  a  particular  case  conferring  or  withhold- 
ing some  legal  right  can  the  courts  or  liti- 
gants question  their  validity.  They  may  be 
unconstitutional,  null,  and  void,  or  invalid 
for  any  other  reason,  still  that  fact  would 
be  no  excuse  for  a  person's  refusal  or  dedl- 
nation  to  perform  some  duty  Imposed  upon 
It  or  him  by  some  valid  law.  This  was 
expressly  held  In  the  case  of  State  ex  reL  r. 
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*  Taylor  et  al.  (decided  by  tbls  court  In  banc, 
at  Its  last  Bitting,  not  yet  officially  reported) 
123  S.  W.  892.  There  the  constitntionallty 
of  an  act  was  questioned  becatne  one  section 
thereof  provided  that,  before  the  reinonstra< 
tors  against  the  organization  of  drainage  dis- 
tricts would  be  permitted  to  contest  its  va- 
lidity, they  mnst  first  give  bond  for  costs, 
etc.  The  court  there  held  that  the  nncon- 
Btitutionallty  of  said  statute  was  no  excuse 
for  said  defendant's  declination  to  appear 
and  defend  against  said  proceedings.  The 
same  is  true  In  the  case  at  bar,  for  the  rea- 
son that,  If  the  rules  of  the  board  establish- 
ing the  standards  for  medical  colleges  are 
absolutely  void,  still  that  fact  would  be  no 
excuse  for  a  graduate  therefrom  applying 
for  examination  for  a  license  to  practice 
medicine  to  refuse  to  furnish  satisfactory 
proof  of  the  fact  that  his  alma  mater  was 
a  reputable  school,  aa  be  is  required  to  do 
by  said  act  of  1907.  So  It  must  follow  that 
It  is  wholly  immaterial  as  to  what  was  the 
general  intention  of  the  board  in  that  regard 
so  long  as  these  particular  relators  omitted 
to  furnish  or  offer  to  furnish  any  such  evi- 
dence, and  so  long  as  the  board  had  not  re- 
fused to  act  In  their  particular  case.  Until 
that  was  done,  there  was  no  Just  cause  for 
saying  the  board  had  declined  to  perform  its 
official  duties,  as  was  shown  by  the  rulings 
made  by  the  Wisconsin  and  Ohio  courts.  In 
no  such  case  had  the  board  been  legally  or 
properly  called  upon  to  examine  applicant, 
touching  his  qualifications  to  practice  med- 
icine and  surgery;  and,  until  such  demand  Is 
made  and  such  proofs  are  furnished,  the 
board  is  under  no  legal  obligation  to  exam- 
ine him  or  any  of  them.  So,  under  either 
view  of  the  case,  whether  we  consider  the 
rules  of  the  board  valid  or  Invalid,  relators 
are  not  entitled  to  have  the  alternative  writ 
of  mandamus  made  peremptory,  for  the  rea- 
son that  the  board  has  not  been  legally 
called  upon  to  give  them  the  examination 
which  they  ask  this  court  to  compel  it  to 
give  them.  It  is  elementary  that  a  writ  of 
mandamus  will  not  issue  commanding  an 
inferior  coart,  tribunal,  or  ministerial  body 
to  act  until  it  Is  first  established  by  the  evi- 
dence that  said  court,  tribunal,  or  ministe- 
rial body  has  been  legally  requested  to  act, 
and  that  it  has  Illegally  declined  to  do  so. 
Tbls  court  In  the  case  of  State  ex  rel.  v.  As- 
sociated Press,  159  Mo.,  loc.  Cit.  421,  60  S. 
W.  93,  51  L.  R.  A.  151,  81  Am.  St  Rep.  368, 
In  passing  on  this  question,  said:  "It  Is 
fundamental  In  the  law  of  mandamus  that 
it  Is  Indispensable  to  granting  the  writ  that 
a  prior  express  and  specific  demand  be  made 
of  respondent  of  that  which  relator  seeks 
and  that  a  refusal  of  such  demand  occurred 
before  relator  has  any  standing  in  court,  or 
his  application  for  the  writ  contains  any 
grounds  for  relief."    We  are  therefore  clear- 


ly of  the  opinion  that  the  Judgment  of  the 
court  making  the  alternative  writ  of  man- 
damus peremptory  was  erroneous. 

S.  The  relators  are  not  without  remedy.  If 
they  possess  the  necessary  qualifications  to 
practice  medicine  and  surgery  In  this  state. 
If  they  possess  the  necessary  scholastic  at- 
tainments and  diplomas  from  some  reputable 
college,  and  If  they  can  produce  before  the 
Board  of  Health  satisfactory  evidence  of  the 
reputableness  of  said  college,  then  doubtless 
the  board  will,  upon  proper  request,  give  them 
an  examination,  as  provided  for  by  the  act 
of  1907,  and,  If  found  qualified,  the  board 
will  presumably  issue  to  them  licenses  to 
practice  medicine  and  surgery  In  this  state; 
but.  If  after  such  showing  the  board  should 
unjustly  and  arbitrarily  refuse  or  decline 
to  examine  relators,  it  would  then  be  time 
enough  to  institute  mandamus  proceedings 
against  the  board,  requiring  It  to  act  In  the 
premises.  State  ex  rel.  v.  Adcock,  206  Mo. 
650,  105  S.  W.  270,  121  Am.  St.  Rep.  687. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  circuit 
court  to  quash  the  alternative  writ  of  man- 
damus heretofore  issued  by  it,  and  to  dis- 
miss relators'  petition.  All  concur,  except 
LaAMM,  J.,  wbo  dissents. 


HECiTOR  et  al.  ▼.  MANN. 
(Supreme  Court  of  Missouri.    Feb.  2, 1910.) 

1.  Appeal  and  Ebbor  (}  173*) — RESEBVATioif 
in  loweb  c0t7bt  of  grounds  of  review— 
Defenses. 

In  a  suit  to  recover  land  sold  onder  a  parti- 
tion decree,  where  plaintiffs,  one  of  whom  was 
a  minor  and  another  a  married  woman  at  the 
time  of  the  partition  sale,  did  not  urge  these 
disabilities  as  relieving  them  from  being  bound 
by  the  sale,  but  the  case  was  tried  on  the  theory 
that  they  stood  on  the  same  ground  as  the  other 
plaintiffs,  who  were  under  no  disability,  the  de- 
cree cannot  be  disturbed  on  the  ground  of  mi- 
nority OP  coverture. 

rE!d.  Note.— For  other  oases,  see  Appeal  and 
Error.  Cent.  Dig.  S{  1079,  1094;  Dec.  Dig.  { 
173.*] 

2.  Process  (|  96*)  —  Service— Publication- 
Affidavit. 

The  publication  of  process  against  nonresi- 
dent individual  defendants  Is  not  invalid  because 
the  affidavit  of  nonresidence  on  which  the  order 
of  publication  Is  based  does  not  also  allege  that 
the  defendants  cannot  be  served  with  the  ordi- 
nary process  of  law. 

[Ed.  Note. — For  other  cases,  see  Process,  Cent. 
Dig.  I  118;   Dec.  Dig.  8  96.*] 

8.  Appeal  and  Errob  (|  081*)— Recobd— Re- 
view—Amendments. 

In  a  suit  to  recover  land  under  a  partition 
decree,  it  cannot  be  niijed  on  appeal  that  there 
was  an  amended  petition  filpd  in  thp  partition 
suit  which  describod  different  land  and  stated 
an  essentially  different  cause  of  action  where  no 
description  of  the  land  as  set  out  in  either  pe- 
tition appears  in  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  fS  2883,  2884;  Dec.  Dig.  8 
681.*] 
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4.  Appeai,  and  Ebbob  ({  195*) —Objections 
Bbi,ow— Amendhent  of  Plbadinos. 

The  objection  that  an  amended  petition 
stated  a  cause  of  action  different  from  that  set 
up  In  the  original  petition  cannot  be  raised  for 
the  first  time  on  appeal. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8{  1247,  148»;  Dec.  Dig.  { 
185;*   Pleading,  Cent.  Dig.  §i  1408-1413.] 

5.  Appeai,  and  Bbbob  (i  185*) — Reservation 
in  Loweb  Coubt  of  Gbounds  of  Review— 
Objections. 

In  a  suit  to  recover  land  sold  under  a  par- 
tition decree,  it  cannot  be  ur^ed  for  the  first 
time  on  appeal  that  the  partition  decree  was 
void  because  the  Judge  who  presided  in  the 
suit  was  a  brother  of  one  of  the  parties  and  the 
other  parties  did  not  consent  to  bis  acting. 

[EM.  Kote. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  185  ;*   Judges,  Cent.  Dig.  H 

6.  Appeai,  and  Erbob  (§  911*)— Review- Pbb- 
SUMPTI0N8— Disqualification  of  Judge. 

On  appeal  in  a  suit  to  recover  land  sold 
nnder  a  partition  decree,  a  remark  of  a  witness 
not  in  response  to  anj  question,  but  merely 
describing  the  partition  suit  that  "William  Riley, 
a  brother  of  Judge  Riley,  was  plaintiff,"  was 
insufficient  to  show  that  the  judge  who  tried 
the  partition  suit  and  one  of  the  parties  were 
brothers,  as  the  court  will  not  presume  that  the 
Judge  Riley  referre'd  to  was  the  Judge  Henry 
Riley  who  was  a  judge  at  that  time  in  the  cir- 
cuit court  in  which  Uie  suit  was  tried. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3682;   Dec.  Dig.  §  Oil.*] 

7.  Evidence  (|  67*)— Pbesdmptions— Contin- 
uance of  Condition. 

Where  it  appears  that  a  certain  judge  pre- 
sided at  some  of  the  judicial  steps  in  a  partition 
proceeding^  it  will  be  presumed,  in  the  absence 
of  a  showing  to  the  contrary,  that  he  presided 
throughout. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  87 ;  Dec.  Dig.  S  67.*] 

8.  Partition  (§  106*)— SAu^r<!oNFIBMATION— 
Recobd. 

A  memorandum  in  a  minute  book  in  the 
office  of  the  clerk  of  court  indicating  that  a  re- 
port of  a  partition  sale  was  approved,  but  which 
has  never  been  made  into  a  record  entry,  is  not 
a  judgment  of  the  court  approving  the  sale. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  i  860 ;   Dec.  Dig.  i  lOa*] 

9.  Partition  (|  106*)— Confibmation  of  Sale 
—Evidence. 

In  a  suit  to  recover  land  sold  under  a  par- 
tition decree,  a  memorandum  in  a  minute  book 
in  the  office  of  the  clerk  of  court  indicating  that 
a  report  of  the  partition  sale  was  approved  was 
not  objectionable  as  evidence  because  it  failed 
to  describe  the  land  in  question,  and  because  it 
showed  the  opproval  was  made  prior  to  the  sale. 
[Ed.  Note. — For  other  cases,  see  Partition, 
Cent.  Dig.  ji  360;    Dec.  Dig.  §  106.*] 

10.  Estoppel  (g  92*)— Sale— Confibmation 
—Right  to  Attack  Validity. 

When  the  title  of  a  purchaser  at  a  judicial 
sale  is  assailed,  it  is  sufficient  if  he  is  able  to 
show  by  way  of  defense  that  the  assailant  elect- 
ed to  affirm  the  transaction  by  accepting  the 
fruits  of  the  sale,  and  where  land  belonging  to 
the  estate  of  a  decedent  was  sold  under  a  par- 
tition decree,  and  the  nonresident  heirs,  who 
were  made  parties  to  the  partition  suit  by  serv- 
ice by  publication,  accepted  their  shares  of  the 
proceeds  of  the  sale  from  the  officers  signing  re- 
ceipts, which  clearly  stated  that  the  funds  were 
the  result  of  a  partition  sale  of  the  property  of 
the  estate,  they  elected  to  treat  the  report  of 


sale  as  approved,  and  wei«  estopped  to  questiaa 
the   sale. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  i  260;    Dec  Dig.  g  92.*] 

Valliant,  0.  J.,  dissenting. 

In  Banc  Appeal  from  Circuit  Conrt,  Pem- 
iscot County;  Henry  C.  Riley,  Judge. 

Suit  by  Cynthia  O.  Hector  and  others 
against  David  Mann.  From  a  decree  for  de- 
fendant, plaintiffs  appeal.    Affirmed. 

C.  O.  Shepard  and  Sam  J.  Corbett,  for  ap- 
pellants.   Ward  &  Collins,  for  respondent 

LAItIM,  J.  This  is  a  suit  under  section 
650,  Rev.  St  1899  (Ann.  St  190C,  p.  667),  to 
try  and  determine  title  to  certain  real  estate 
In  Pemiscot  county.  The  petition  also  states 
matters  of  equitable  cognizance,  and,  tn  Its 
omnibus  form,  may  be  considered  a  bill  in 
equity  to  cancel  and  annul  a  certain  deed  in 
partition,  remove  a  cloud  upon  plaintiffs'  tiUe, 
submitting  conditions  to  be  enforced  in  a 
certain  contingency  as  the  price  of  the  decree. 
It  is  conceded  that  one  Gowah  W.  Stewart 
was  the  common  source  of  title.  Dying  be 
left  a  widow,  Cynthia  O.  (who  Intermarried 
with  one  Hector,  now  dead),  and  three  chil- 
dren, B.  W.,  Watson  L.,  and  Carrie  G.;  the 
latter  Intermarried  with  one  Frazler.  Said 
wldo\^  and  children  are  parties  plaintiff. 
The  case  proceeds  on  the  theory  that  B.  W. 
Stewart  has  no  interest;  that  his  title  as  an 
heir  of  Gowah  W.  passed  to  one  Riley  under 
under  unchallenged  execution  sales  antedat- 
ing the  partition.  Why  he  is  a  party  Is  en- 
tirely dark. 

Plaintiffs  allege  In  their  petition  that  they 
own  In  fee  the  real  estate  described;  that  It 
is  not  in  possession  of  anyone;  that  defendant 
claims  some  unknown  interest,  titie,  and  es- 
tate In  the  premises  which  cannot  be  stated 
unless  under  a  certain  deed  executed  by  the 
sheriff  of  Pemiscot  county  In  pursuance  of  a 
decree  In  partition,  which  decree  ordered  the 
sale  of  the  described  land  belonging  to  plain- 
tiffs; that  if  defendant  claims  through  said 
proceedings  and  deed  they  should  be  held  void 
because  these  plaintiffs  (defendants  in  said 
partition  suit)  were  nonresidents  of  the  state 
of  Missouri  and  were  not  summoned  to  ap- 
pear or  In  any  way  notlfled  as  the  law  com- 
mands; that  they  had  no  knowledge  of  said 
proceedings,  actual  or  constructive;  that  the 
circuit  court  of  Pemiscot  county  had  no  Ju- 
risdiction over  them,  and  to  so  deprive  them 
of  their  property  would  not  be  due  process  of 
law ;  that  plaintiff  Watson  L.  Stewart  at  the 
time  was  a  minor  and  the  plaintiff  Carrie  O. 
Frazler  &  married  woman.  Alleging  they  did 
not  knowingly  receive  any  proceeds  of  the 
sherifTs  sale  in  partition,  but  got  a  small  sum 
of  money,  the  amount  of  which  they  do  not 
remember,  from  the  sheriff,  they  allege  they 
were  not  informed  of  the  source  from  which 
said  money  was  derived  and  had  no  knowl- 
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edge  of  any  of  their  lands  being  Bold  In  par- 
tition. They  aver  themselTSs  willing  to  sub- 
mit to  equitable  terms  If  the  proceeds  paid 
them  were  derived  from  a  partition  sale  and 
ask  the  court  to  ascertain  the  fact,  adjudge 
the  amount  of  money  so  received,  and  allow 
them  to  refund  to  the  party  or  parties  Joint- 
ly entitled  to  it  with  interest;  praying,  fur- 
thermore, that  the  court  determine  their  in- 
terest with  those  of  the  defendant,  respec- 
tively, in  the  real  estate,  and  define  and  ad- 
judge the  estate  and  Interest  of  the  parties, 
cancel  the  sherlfTs  deed  (If  It  is  the  deed  un- 
der which  defendant  claims),  and  vest  out  of 
defendant  and  into  plaintifTs  all  apparent 
title  under  said  deed  and  grant  them  general 
equitable  relief.  The  answer  denies  plain- 
tiffs' title  and  asserts  defendant's.  Alleging, 
furthermore,  that  plaintiffs  were  tenants  In 
common  with  one  William  RUey  (execution 
purchaser  of  B.  W.  Stewart's  interest);  that 
RUey  sued  In  partition;  that  such  steps  were 
taken  in  that  case  that  a  valid  judgment  was 
rendered  and  the  land  was  sold  by  the  sher- 
iff at  a  valid  and  regular  sale ;  that  at  such 
sale  it  was  knocked  down  to  defendant  on 
his  bid  of  $500  and  he  received  a  sheriff's 
deed  conveying  all  the  right,  title,  and  interest 
of  plaintiffs  in  said  land;  that  the  bid  was  all 
the  land  was  worth  at  the  time  of  the  sale,  and 
that  plaintiffs,  with  full  knowledge  of  the  suit 
and  sale,  received  from  the  sheriff  the  amount 
bid,  knowing  it  was  the  consideration  paid 
by  defendant;  that  since  the  date  of  that 
deed  defendant  has  been  in  actual  possession 
of  the  land  with  the  knowledge,  consent,  and 
acquiescence  of  plaintiffs;  paid  the  taxes  and 
expended  large  sums  of  money  since  then  in 
good  faith  under  a  claim  of  ownership,  and 
made  lasting  and  valuable  Improvements;  that 
plaintiffs,  knowing  these  things,  remained  si- 
lent, and  retained  their  share  of  the  partition 
money  until  defendant  reclaimed  the  land 
from  marsh  and  swamp  and  made  It  valuable, 
wherefore  defendant  Invokes  estoppel. 

For  another  defense  it  is  alleged  that  B.  W. 
Stewart  (prior  to  the  partition)  executed  to 
defendant  his  promissory  note  for  the  sum 
of  $275  drawing  8  per  cent  interest,  due 
January  1,  1897;  that  in  consideration  for 
such  loan  and  to  secure  the  same  plaintiffs 
executed  to  one  Shead,  as  trustee,  a  deed  of 
trust  conveying  to  him  the  land  described  in 
the  petition  to  secure  the  note;  that,  the  note 
coming  due,  said  Shead,  as  trustee,  filed  an  in- 
tervening petition  in  said  partition  asking  to 
be  subrogated  to  the  rights  of  plaintiffs  in 
the  funds  derived  from  the  sale  of  the  lands 
conveyed  by  the  deed  of  trust;  that  such 
steps  were  taken  in  that  case  that  he  was 
subrogated  to  those  rights  as  to  Cynthia  Q. 
Hector,  Carrie  G.  Frazler,  and  Watson  L. 
Stewart;  that  the  land  was  purchased  by  de- 
fendant at  the  partition  sale  on  the  Judgment 
rendered  in  the  partition  suit ;  that  he  paid 
to  the  sheriff  the  anmunt  of  his  bid,  the  sher- 
iff by  virtue  of  the  terms  of  the  order  of  the 


sale  accepting  in  part  payment  the  amount 
due  on  said  note.  On  these  several  pleas, 
defendant  prayed  the  court  to  adjudge  the 
title  to  be  in  him;  that  plaintiffs  have  no  title 
whatever;  that  if  the  court  found  the  parti- 
tion sale  void,  etc.,  then,  in  that  event,  a  d». 
cree  go  making  said  deed  of  trust  In  full 
force  and  effect  a  lien  on  the  land;  that  It  be 
sold  under  such  decree  foreclosing  the  deed 
of  trust;  that  the  proceeds  be  applied  to  the 
payment  of  debt  evidenced  by  the  note,  and 
for  such  other  and  further  relief  as  seems 
meet  and  proper.  The  reply  denied  the  new 
matter  in  the  answer.  On  issues  thus  out- 
lined the  chancellor  found  them  for  defend- 
ant, decreeing  him  to  be  the  owner  of  the 
land,  and  that  plaintiffs  have  no  title.  From 
that  decree  all  the  plaintiffs  prosecute  their 
appeaL 

As  said,  Gowah  W.  Stewart  was  admitted 
to  be  the  common  source  of  title.  The  rela- 
tionship of  the  plaintiffs  severally  to  him  as 
hereinbefore  set  forth  was  shown  and  that  he 
died  in  1879,  leaving  plaintiffs  his  only  heirs. 
Cynthia  G.  Hector  testified  by  deposition  that 
she  was  never  summoned  or  in  any  other  way 
notified  in  the  partition  suit;  that  she  bad 
no  knowledge  of  such  proceedings  until  two 
years  after  the  sale  and  then  employed  at- 
torneys In  Arkansas  to  look  after  her  landi 
she  living  there,  and  for  the  first  time  ascer- 
tained through  them  that  parties  Were  claim- 
ing through  partition  proceediikgs  the  land 
descended  to  plaintiffs  from  Gowah  W.  Stew- 
art Those  attorneys  were  instructed  to  bring 
a  suit  to  recover  the  land.  Witness  stated 
she  "never  knowingly  received  one  cent  from 
the  sale  of  any  of  the  land."  She  admitted 
plaintiffs  received  "a  small  amount  of  money 
from  the  sheriff  of  Pemiscot  county,  Missouri, 
at  one  time" — the  exact  amount  not  remem- 
bered. It  was  very  small,  and  witness  sup- 
posed it  to  be  "the  balance  due  from  the  es- 
tate of  Gowah  W.  Stewart,  there  being  some- 
thing said  about  this  being  the  amount  due 
me  after  paying  Mann  Bros."  (Note:  It 
seems  the  note  hereinbefore  referred  to  was 
payable  to  Mann  Bros.)  In  relation  to  the 
deed  of  trust  mentioned  in  defendant's  an- 
swer, she  said  it  was  executed  to  secure  B. 
W.  Stewart's  note;  that,  when  the  sheriff 
transmitted  the  money  to  them,  that  note  was 
long  past  due,  and  that  plaintiffs  understood 
it  to  be  the  balance  due  them  out  of  the  sale 
under  that  deed  of  trust,  and  "had  no  idea 
that  the  money  received"  was  from  the  sale 
of  the  lands  in  partition.  The  deposition  of 
Watson  Ia  Stewart  was  read  by  plaintiffs. 
At  the  time  of  testifying  he  was  27  years  old. 
His  testimony  was  to  the  same  effect  as  that 
of  his  mother,  Mrs.  Hector.  To  the  same  ef- 
fect was  another  deposition  read  by  plaintiff, 
to  wit,  that  of  Carrie  G.  Frasler.  Speaking 
of  the  money  received  of  the  sheriff,  she  said 
she  "understood  it  to  be  money  received  in 
some  way  from  the  estate  of  my  father,  prob- 
ably from  some  land  sold  on  account  of  a 
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mortgage  given  to  Darid  Mann  or  Mann 
Bros."  Such  waa  the  testimony  of  plalntlffa 
In  chief. 

To  Bnstaln  his  title,  defendant  offered  his 
original  deed  In  partition  from  McFarland, 
sheriff,  dated  Febmary  21,  189S,  conToylng 
the  land  to  David  and  Fred  Mann.  This  offer 
was  objected  to  "for  the  reason  that  Judg- 
ment In  partition  proceedings  on  which  said 
deed  Is  based  is  void  for  the  reason  that  the 
court  rendering  such  Judgment  had  no  Ju- 
risdiction of  the  parties  defendant  in  such 
suit;  and  for  the  further  reason  that  said 
deed  purports  to  convey  only  the  Interest  of 
Cynthia  G.  Hector  and  not  the  interest  of 
any  of  the  other  parties  in  this  cause."  The 
objection  was  overruled,  the  deed  admitted 
and  plaintiffs  saved  the  point  As  the  deed 
sustained  the  averments  of  the  answer  in  that 
regard  (including  the  payment  of  $500  bid  at 
the  sheriff's  sale),  it  will  not  be  necessary  to 
cumber  the  opinion  by  setting  It  forth. 

Defendant  next  offered  an  amended  deed 
bearing  date  during  trial  of  the  pending  suit 
and  executed  by  McFarland,  ex-sherlff.  In 
the  narrations  of  the  original  deed  the  par- 
ties  to  the  partition  proceedings  were  set 
forth  as  "William  Riley,  Petitioner,  against 
Cynthia  G.  Hector  et  al.,  Defendants" — the 
names  of  the  defendants  not  otherwise  ap- 
pearing. The  amended  deed  corrected  that 
irregularity.  To  the  offer  of  this  deed  plain- 
tiffs' counsel  Interposed  the  same  objection 
they  offered  to  the  original,  with  this  in  ad- 
dition, "and  for  the  further  reason  that  the 
sheriff  at  this  late  date  has  no  right  to  make 
the  amended  deed  now  offered ;  the  Judgment 
in  the  partition  proceedings  being  barred  by 
the  statute  of  limitations,  it  being  more  than 
three  years  since  the  rendition  of  the  Judg- 
ment" The  objection  was  overruled,  the 
deed  admitted,  and  plaintiffs  saved  the  point. 

To  further  sustain  issues  on  his  behalf, 
defendant  put  on  the'  stand  Mr.  McFarland, 
the  sheriff  at  the  time  of  the  partition  sale 
and  who  executed  the  foregoing  deeds,  who 
testified  that  he  remembered  the  sale  of  the 
land.  He  described  the  partition  suit  as  one 
"wherein  William  Riley,  a  torother  of  Judge 
Riley,  was  plaintiff,  and  Cynthia  G.  Hector, 
Carrie  G.  Frazler  and  husband,  and  Watson 
L.  Stewart  were  defendants."  He  identified 
the  land  as  that  described  In  the  deed  and 
partition.  He  paid  to  Mrs.  Hector,  Mra 
Frazier,  Watson  L>.  Stewart  and  William 
Riley  the  funds  received  from  the  sale  and 
had  the  receipts  now  in  hand.  He  paid  Mr. 
Mann  some  of  the  money,  sent  the  checks  and 
receipts  to  the  several  defendants,  and  the 
receipts  came  back  several  months  afterwards, 
the  checks  being  paid  in  about  two  weeks.  In- 
closing the  checks  and  receipts  by  letter. 
Could  not  say  now  what  he  said  in  the  letters. 
Did  not  go  into  a  detailed  report  of  the  mat- 
ter because  he  "guessed  if  they  wanted  to 
know  they  would  ask  some  questions."  The 
receipts  follow: 

"Office  of  the  sheriff  of  Pemiscot  county, 


Miasonri,  Angnat  18,  1888.  Received  of  J. 
H.  McFarland,  ex  officio  sheriff  of  Pemiscot 
county,  Mo.,  the  sum  of  thirty-one  doUaia 
and  85/100  dollars,  being  amount  in  fnll  doe 
me  from  the  distribution  of  funds  derived 
from  the  sale  of  certain  real  estate  sold  for 
partition  on  the  9th  day  of  February,  1897, 
under  an  order  issued  by  the  circuit  court  of 
Pemiscot  county,  Missouri,  in  the  case  of 
William  Riley  v.  Cynthia  G.  Hector  et  al." 
Signed,  "Cynthia  G.  Hector;"  and  marked 
In  the  left-hand  comer,  "Original." 

"Office  of  the  sheriff  of  Pemiscot  county. 
Mo.,  Aug.  19,  1898.  Received  of  J.  H.  Mc> 
Farland,  ex  officio  sheriff  of  Pemlacot  county. 
Mo.,  the  stmi  of  fl72.13,  being  amount  In  full 
due  me  from  the  sale  of  certain  real  estate 
sold  for  partition  on  the  9th  day  of  Febru- 
ary, 1897,  under  an  order  issued  by  the  cir- 
cuit court  of  Pemiscot  county.  Ma,  in  the 
case  of.  William  Riley  t.  Cynthia  O.  Hector." 
Signed,  "W.  I*  Stewart;"  "Original"  In  lef^ 
hand  comer. 

"Office  of  the  sheriff  of  Pemiscot  county. 
Mo.,  Aug.  19,  1898.  Received  of  J.  H.  Mc- 
Farland, ex  officio  sheriff  of  Pemiscot  county. 
Mo.,  the  sum  of  flfty-flve  and  73-100  dollars, 
being  the  amount  in  f uU  due  me  from  the  dis- 
tribution of  funds  derived  from  the  sale  of 
real  estate  sold  for  partition  on  the  9th  day 
of  February,  1897.  under  an  order  Issued 
from  the  drcuit  court  of  Pemiscot  county. 
Mo.,  in  the  case  of  William  Riley  v.  Cynthia 
a.  Hector  et  al."  Signed,  "Carrie  Fraxier;" 
"Original"  in  left-band  comer. 

Suspending  the  testimony  of  the  sheriff 
McFarland  for  the  moment  in  order  to  ex- 
plain more  fully  the  receipts  and  the  letters 
accompanying  them,  it  appears  that  subse- 
quently plaintiffs  produced  in  court  at  the 
trial  a  letter  as  and  for  a  copy  (mutatis,  mu- 
tandis) of  those  received  by  them  severally 
from  the  sheriff  at  the  time  of  the  transmis- 
sion of  the  money,  and  Introduced  that  letter 
in  evidence,  reading: 

"GayoBO,  Mo.,  Aug.  19,  189—.  Mrs.  Carrie 
Frazler,  Pine  Bluff,  Ark.  Dear  Madam: 
Herewith  I  enclose  you  check  for  your  inter- 
est In  the  Goah  Stewart  estate  less  your  in- 
terest in  the  'Long  field,'  which  was  decreed 
to  go  to  Mann  Bros.  The  synopsis  of  the 
matter  is  as  follows,  to-wlt: 

Gross  proceeds $768  93 

Total  expense 154  13 

Net   proceeds |614  80 

Mrs.  Hector's  dowry  deducted 96  40 

Amount   to   be   divided   among   three 

heirs 1516  40 

One-third  of  yont  share  of  the  whole    172  13 
Tour    interest    in    Long    field    which 
Mann  Bros,  got 116  40 

Tour  interest  in  balance  of  the  estate  |  KS  73 

"I  suppose  that  you  understand  that  this 
Is  the  proceeds  of  the  balance  of  the  Stewart 
land  which  was  sold  in  febmary  term  of  our 
circuit  in  '97,  and  that  Mann  Bros,  were  sub- 
rogated to  your  Interest  In  the  Long  field 
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on  the  aeconnt  of  a  trust  deed  signed  by  yon 
to  tbesL  I  send  you  dttpUcate  receipts  to 
Bign,  as  I  need  one  receipt  to  keep  and  one 
to  file  In  court.  Flease  sign  and  return  them 
as  soon  as  suits  your  convenience,  and  oblige, 

"Yours  respectfully,  J.  H.  McFarland. 

"I  Just  collected  this  a  few  days  since  Is 
the  reason  it  has  not  been  sent  ere  now." 

Before  Introducing  that  letter  it  was  shown 
to  the  sheriff  on  the  stand  and  he  testified  in 
regard  to  it  Resuming  his  testimony  he 
said  the  money  mentioned  in  the  receipts  was 
the  proceeds  of  the  partition  sale  after  de- 
ducting the  amount  paid  Mann  on  his  mort- 
gage. It  seems  that  at  the  date  of  the  mort- 
gage Watson  Lk  Stewart  was  a  minor,  then 
shortly  to  become  of  age,  and  that  the  sheriff 
on  that  account  was  instructed  to  make  no 
deduction  from  his  share  because  of  the 
Mann  mortgage,  and  made  none;  that  there 
were  two  sales,  and  he  also  sent  plaintiffs 
their  pro  rata  of  the  first  sale  and  supposed 
be  received  receipts,  but  could  not  now  find 
them.  No  complaints  were  made  by  the  par- 
ties at  the  time.  Referring  to  the  letter  here- 
inbefore set  forth,  he  was  not  prepared  to  say 
It  was  an  exact  copy,  but  It  was  about  such 
a  letter  as  he  would  have  written;  that  he 
wrote  plaintiffs  when  he  sent  the  first  checks 
for  the  first  sale,  but  this  letter  was  written 
In  regard  to  the  proceeds  of  the  last  sale. 
On  cross-examination  he  said  he  made  two 
sales  of  the  Stewart  land,  two  reports,  and 
two  remittances ;  that  he  had  the  checks  he 
sent  for  the  proceeds  of  the  first  sale.  They 
did  not  relate  to  the  land  In  question.  His 
recollection  was  that  he  sent  to  each  one  of 
the  parties  a  letter  with  a  check  and  a  brief 
statement  showing  the  amount  going  to  them. 
His  best  impression  was  that  the  copy  of  the 
letter  examined  by  him  was  a  copy  of  that 
written  to  each.  It  was  Just  such  a  letter  as 
he  would  have  written,  and  he  bad  no  recol- 
lection of  writing  explaining  the  matter  more 
fully.  His  recollection  was  that  he  furnished 
each  one  of  them  a  statement  similar  to  that 
in  the  letter  put  in  evidence.  Plaintiffs  ob- 
jected to  the  Introduction  of  the  aforesaid 
receipts  for  the  reason  there  was  nothing  to 
show  that  the  money  was  received  with 
knowledge  that  it  was  for  this  land  or  lands 
In  which  any  of  the  plaintiffs,  except  Cynthia 
O.  Hector,  had  an  interest  The  objection 
was  overruled  and  the  point  saved. 

Defendant  next  Introduced  an  intervening 
petition  filed  in  the  partition  suit  by  Shead, 
trustee,  under  the  Mann  deed  of  trust,  hav- 
ing for  its  purpose  to  subrogate  Shead  to  the 
rights  of  defendants  In  the  proceeds,  and 
followed  that  up  by  putting  In  the  deed  of 
trust  securing  the  Mann  note  signed  and  exe- 
cuted by  Mrs.  Hector,  Mrs.  Frazier,  and  Wat- 
son L.  Stewart  Defendant  next  put  in  the 
decree  In  partition.  This  decree  was  objected 
to  for  the  reason  that  "no  summons  had  ever 
been  issued  directed  to  the  defendants  in  said 
suit  nor  any  order  of  publication  made  such 
as  the  law  requires  and  the  defendants  in 


said  suit  were  not  in  court,  and  the  court  bad 
no  Jurisdiction  to  render  the  Judgment  in 
question."  The  objection  was  not  allowed 
and  plaintiffs  saved  the  point  Defendant 
next  introduced  the  order  subrogating  Shead 
to  the  rights  of  defendants  in  the  partition 
suit  to  the  proceeds  derived  from  the  sale  of 
the  land  conveyed  by  the  deed  of  trust,  to 
the  amount  of  the  secured  note,  and  followed 
that  with  various  Interlocutory  orders  and 
Judgments  In  the  partition  proceeding.  At 
this  point  defendant  rested. 

Plaintiffs  offered  in  rebuttal  the  original 
petition  in  the  partition  suit  and  the  affidavit 
attached  upon  which  an  order  of  publication 
was  based.  Among  other  things  in  that  affi- 
davit was  the  statement  that  "the  defendants 
Cynthia  G.  Hector,  Watson  L.  Stewart,  Car- 
rie G.  Frazier,  James  Frazier,  are  nonresi- 
dents of  the  state  of  Missouri.  Plaintiffs 
next  put  in  an  amended  petition  filed  in  the 
same  cause.  The  original  petition  was  filed 
July  19,  189s — the  amended  one  on  the  4th 
day  of  December,  1885.  Neither  of  these  pe- 
titions is  copied  in  full  in  the  abstract  The 
object  of  introducing  them  is  not  apparent, 
further  tlian,  as  will  presently  appear,  plain- 
tiffs contend  the  affidavit  was  not  sufficient 
to  support  an  order  of  publication.  Whether 
the  order  of  publication  was  made  on  the 
last  petition  or  on  the  first  does  not  appear. 
If  the  object  of  introducing  the  amended  pe- 
tition was  to  show  that,  after  constructive 
service  on  defendants,  an  amended  petition 
was  filed  materially  affecting  the  Issues, 
then  such  amendments  or  alterations  are  not 
pointed  out  Plaintiffs  next,  for  the  purpose 
of  showing  that  the  report  of  sale  was  never 
approved,  put  in  an  order  found  of  record  in 
the  circuit  court  record  No.  8,  page  229, 
known  as  the  subrogation  order,  which  nar- 
rates, under  the  caption  of  the  case,  that 
"on  this  day  the  sheriff  files  bis  report  of 
sale  herein."  It  then  goes  on  to  make  a  re- 
newing order  of  sale  as  to  a  tract  of  land 
not  in  dispute,  provides  for  subrogation  as 
already  stated,  and  says  nothing  about  an 
approval  of  the  report  of  sale. 

At  this  point  defendant  resumed  putting  in 
his  proof,  as  follows:  A  sherifTs  deed  con- 
veying the  Interest  of  the  plaintiff  B.  W. 
Stewart  to  William  Riley.  No  date  is  given 
nor  is  the  deed  set  out  The  abstract  says: 
"Said  deed  is  not  set  out  herein  as  there  is  no 
contention  but  that  William  Riley  is  the  ovm- 
er  of  B.  W.  Stewart's  interest"  Defendant 
next  offered  the  minute  book  of  the  circuit 
court  of  Pemiscot  county,  reading:  "No.  553.  . 
The  regular  Judge  vacates  the  bench  and 
Special  Judge  T.  R.  R.  Ely  takes  the  bench. 
Report  of  sale  filed  and  approved.  Order  of 
sale  renewed  as  to  184.64  southeast  quarter 
18-20-12  and  80,  east  half  southwest  quar- 
ter 27-20-12;  A.  T.  Shead  subrogated  to 
rights."  To  the  offer  of  that  minute  plain- 
tiffs' counsel  objected.  The  record  shows  the 
following  objection  which  was  overruled  and 
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an exertion  saved:  '^o  which  offering 
plaintiffs  object  for  the  reason  that  said  or* 
der  does  not  describe  the  land  in  question, 
and  for  the  further  reason  that  said  mlnnte 
shows  that  the  aiH>'oval  of  sale  was  made 
prior  to  the  sale  of  the  land  In  qnestlon  and 
Is  an  approval  of  sale  of  land  made  nnder  a 
prior  suit  In  partition,  and  for  the  farther 
reason  that-  this  order  shows  It  was  made  on 
the  13th  day  of  Febmary,  1896,  and  the  deed 
offered  In  evidence  shows  that  this  land  was 
not  sold  until  February,  1897."  Defendant 
next  ottered  the  record  entries  of  the  order 
of  publication  and  proof  of  publication,  al- 
leged to  be  fair  and  regular  and  hence  not 
abstracted.  Declarations  of  law  were  asked 
by  plaintiff  which,  the  cause  being  In  equity, 
are  Immaterial.    Snch  Is  the  record. 

It  will  be  seen  there  is  no  charge  or  proof 
of  fraud  in  the  concoction  of  the  Judgment 
in  partition  and  none  to  the  effect  that  the 
plaintiffs  were  injured  by,  or  Imposed  upon, 
misled  or  in  anywise  hoodwinked  Into,  receiv- 
ing the  proceeds  of  the  partition  sale.  More 
significant  still,  there  is  no  charge  or  proof 
that  the  partition  sale  was  for  an  Inadequate 
consideration — gross  or  otherwise.  For 
aught  appearing  here,  the  land  sold  for  all 
it  was  worth  and  plaintiffs  received  all  just- 
ly their  due  in  a  fair  partition.  The  then 
minor,  Watson  L.  Stewart,  long  since  of  age 
and  doing  for  himself,  admits  in  his  petition 
that  be  got  his  pro  rata  share  of  the  money, 
whatever  amount  It  was.  The  case  does  not 
proceed  on  the  theory  that  it  turns  on  the 
fact  of  his  minority  at  the  time.  It  is  true 
he  testified  he  got  none  of  the  money,  but 
he  does  not  deny  his  receipt  nor  does  he 
disafilrm  his  act  as  a  minor  or  put  himself  in 
a  situation  to  be  entitled  to  disaffirm  It  on 
that  score.  He  puts  himself  in  the  same  boat 
with  bis  mother  and  sister.  His  theory  seems 
to  be  that  If  they  have  a  case,  he  has ;  other- 
wise, not  In  this  condition  of  things  the 
decree  cannot  be  disturbed  on  the  ground  of 
his  minority,  nor  do  plaintiffs'  learned  coun- 
sel make  any  point  on  the  fact  of  minority 
nor  on  the  other  fact  of  Mrs.  Frazler  being 
a  married  woman  at  the  time.  It  seems  Mrs. 
Hector  was  discovert,  her  husband  having 
died. 

There  is  no  brief  for  respondent,  and  its 
absence  has  thrown  unnecessary  labor  upon 
this  court.  While  respondent  may  submit 
his  case  in  that  form,  if  he  choose,  resting  on 
the  presumpt'lon  that  his  judgment  was  right 
and  the  fact  that  an  appellant  carries  the 
.  burden  of  upsetting  It,  yet  the  wisdom  of 
such  course  is  not  apparent  to  us.  In  the  ad- 
ministration of  Justice  by  an  appellate  tri- 
bunal v.n  apt  brief  Is  a  material  aid,  and  Its 
absence  leaves  the  case  unreasoned  and  dark 
on  one  side.  With  which  general  observa- 
tions we  come  to  a  closer  view  of  the  assign- 
ments of  error. 

(a)  The  main  proposition  relied  on  for  re- 
versal la  that  the  affidavit  in  the  partition 


suit  was  not  safficlent  to  mippott  tbe  order  of 
publication.  It  is  argned  that  Jurisdiction 
was  never  obtained  over  defendants  and 
there  was  no  due  process  of  law.  The  vice 
of  the  affidavit  la  said  to  be  that  it  does  not 
say  that  defendants  "cannot  be  served  with 
the  ordinary  process  of  law."  It  will  serve 
no  useful  pnrpose  to  restate  the  learning  on 
the  question.  The  point  has  been  resolved 
against  aiHiellants  in  Keaton  v.  Jomdt,  220 
Mo.  117,  119  S.  W.  629 ;  and  in  Hulskamp  v. 
Miller,  220  Mo.  135,  119  S.  W.  63a  These 
cases  received  diligent  attention  by  our 
learned  Brethren  in  Division  2.  They  are 
well  reasoned  and  meet  our  unqnallfled  ap- 
proval. The  circuit  court  of  Pemiscot  ac- 
quired Jurisdiction  of  the  persons  of  the  de- 
fendants in  the  suit,  and  the  point  Is  disal- 
lowed to  appellants. 

(b)  Something  is  said  In  appellants'  brief 
about  filing  an  amended  petition  In  the  parti- 
tion suit.  It  is  argued  that  it  was  a  depar- 
ture from  the  original  petition,  described  dif- 
ferent land  and  states  an  essentially  differ- 
ent cause  of  action.  But  appellants  are  pre- 
cluded from  making  the  point  that  different 
land  was  described  because  they  bring  here 
no  description  of  the  land  set  out  in  either 
petition.  We  can  see  no  essential  difference 
in  the  cause  of  action  stated  in  the  one  peti- 
tion from  that  In  the  other,  nor  does  it  ap- 
pear that  the  point  was  made  or  relied  on 
in  the  court  below.  When  appellants  offered 
the  amended  petition  respondent  objected  to 
its  introduction  for  the  reason  that  there  was 
no  occasion  to  show  in  that  petition  the  prayer 
for  an  order  of  publication.  That  ground  of 
the  objection  implies  that  appellants  offered 
the  petition  to  show  the  absence  of  a  prayer 
for  an  order  of  publication  in  the  amended 
petition.  No  other  purpose  is  indicated  by 
the  record,  and  appellants  do  not  now  press 
npon  us  that  point.  The  points  now  made 
appear  to  be  afterthoughts  operating  by  way 
of  a  new  revelation,  a  change  in  the  theory 
of  the  case  above  from  that  entertained  be- 
low, and  we  therefore  treat  the  matter  as 
afield. 

(c)  When  Sheriff  McFarland  was  on  the 
stand  he  threw  a  side  remark  into  his  tes- 
timony earmarking  the  partition  suit,  not 
brought  out  by  any  question,  but  foy  way  of 
descriptio  personee,  viz.:  "William  Riley,  a 
brother  of  Judge  Riley,  was  plaintiff."  Bas- 
ed on  this  pin  prldi  of  testimony  it  is  argued 
that  William  Riley,  plaintiff  in  the  partition 
suit,  was  a  brother  of  Hon.  Henry  0.  Riley, 
who  was  Judge  of  the  Pemiscot  county  dr- 
cnlt  court  at  the  time  that  suit  was  pending 
and  that  he  sat  in  that  case;  hence  the  de> 
cree  in  the  partition  suit  was  null  and  void. 
We  shall  not  elaborate  the  point  No  such 
ground  was  nrged  below  to  invalidate  the 
partition  proceedings.  To  the  contrary,  in 
the  pleadings  and  in  many  objections  below 
the  point  does  not  appear.  Not  only  is  it  too 
late  to  spring  such  theory  on  appeal,  but 
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there  is  no  testimony  directed  to-  the  point. 
We  shall  not  take  Jadldal  cognizance  that 
"Judge  Blley"  is  one  and  the  same  with 
Judge  Henry  O.  Riley,  Judge  of  the  Pemiscot 
circuit  court  Tbe  exuberance  of  American 
life,  though  developing  under  a  democratic 
form  of  govermnent,  permits  (In  the  famlilar- 
ity  of  homespun  talk),  titles  such  as  "Judge" 
this  and  "Colonel"  that  to  be  given  willy  nll- 
ly.  Some  colonels  and  Judges  (In  dilmney 
comer  philosophy)  are  said  to  be  bom  so, 
others  to  achieve  rank,  and  others  to  have  it 
thrust  upon  them.  There  may  well  be  in 
the  region  in  hand  other  men  bearing  the 
honest  name  of  Riley,  who  are  spoken  of  as 
"Judge,"  besides  the  elected  officer  who  has 
long  and  well  administered  Justice  In  the 
circuit  court  of  Pemiscot  Moreover,  it  ap- 
pears affirmatively  that  Judge  EUy  presided 
at  some  of  the  Judicial  steps  in  that  partition 
proceeding.  In  the  absence  of  showing  to  the 
oxttrary,  the  presumption  is  he  presided 
throughout  in  every  vital  Judicial  act  This, 
since  a  circuit  court  in  Missouri  is  presumed 
to  proceed  by  right  and  not  by  wrong.  Ap- 
pellants make  the  stout  statement  that  Judge 
Henry  C.  Riley  determined  a  cause  in  which 
his  brother  was  a  litigant,  without  the  con- 
sent of  the  parties  to  the  suit  and  In  contra- 
vention of  the  statute.  Rev.  St  {  1602  (Ann. 
St  1006,  p.  1195).  This  charge  Is  equivalent 
to  a  lapse  in  a  refined  sense  of  Judicial  pro- 
priety. It  has  no  fonsls  in  this  record,  and  is 
made  Inadvertently  by  learned  counsel.  The 
point  is  ruled  against  appellants. 

(d)  It  is  next  argued  there  was  no  approv- 
al of  the  report  of  sale,  hence  the  deed,  made 
without  warrant  of  law,  does  not  operate  to 
vest  title.  Whatever  may  be  the  rule  In  ex- 
ecution sales  generally,  relating  to  their  ap- 
proval by  the  court  out  of  which  process  Is- 
sued, our  statute  on  partition  contemplates 
that  a  deed  shall  remain  In  abeyance  until 
the  court  has  approved  the  report  of  sale. 
Rev.  St  1S99,  |(  4410  and  4414  (Ann.  St  1006, 
pp.  2423,  2425).  Indeed,  until  an  amended 
statute  permitted  appeals  from  an  interlocu- 
tory Judgment  in  partition  (Rev.  St  1899,  i 
806  [page  769]),  the  approval  of  the  report  of 
sale  was  the  final  and  only  Judgmoit  from 
which  an  appeal  would  lie  (BuUer  v.  Linzee, 
100  Mo.  OS,  13  S.  W.  844),  and  the  statute 
stm  permits  appeals  from  a  final  Judgment 
in  partition  (section  806,  supra ;  section  4424, 
Rev.  St.  1809).  The  statutory  theory  being 
that  the  deed  shall  not  pass  until  the  sale 
has  been  Judicially  affirmed,  accordingly  it 
has  been  pointedly  ruled  that  a  deed  made 
before  the  confirmation  of  the  sale  is  in- 
operative. Burden  v.  Taylor,  124  Mo.  12,  27 
S.  W.  849;  Clark  t.  Sires,  103  Mo.  502,  02 
8.  W.  224;  Thomas  v.  Elliott  215  Mo.  508, 
114  S.  W.  987. 

In  this  case  there  is  no  record  entry  show- 
ing the  approval  of  the  report.  Defendant 
introduced  a  memorandum  found  in  a  minute 
book  in  the  office  of  the  clerk  of  the  Pemis- 
cot circuit  court  indicating  that  a  report  of 


sale  was  approved.  But  this  minute  was 
never  amplified  and  dignified  into  a  record 
entry.  Such  a  miauta  is  in  no  sense  a  Judg- 
ment of  the  court  approving  the  sale.  It  may 
be  evidence  upon  which  a  nunc  pro  tunc 
entry  could  be  based.  See  Reed  v.  Oolp,  213 
Mo.,  loc.  dt  686,  112  S.  W.  255  et  seq.,  and 
cases  cited.  The  objections  made  below  to 
the  introduction  of  this  minute  were  proper- 
ly overruled  because  they  did  not  make  the 
point  we  are  now  considering  and  which  ap- 
Itellants  press  here.  But  the  probative  force 
of  the  evidence  has  to  be  dealt  with  In  an 
equity  case,  and  we  cannot  very  well  write 
the  law  to  tbe  effect  that  the  loose  memo- 
randa of  a  clerk  (a  mere  egg  out  of  which  a 
record  entry  is  to  be  hatched,  and  frequently 
dealing  with  abbreviations  and  other  matter 
intended  to  refresh  the  memory)  shall  stand 
in  the  place  and  stead  of  a  solemn  record 
entry  in  the  proceedings  of  a  court  of  Justice. 
If  there  were  nothing  more  in  the  case  we 
would  reverse  the  Judgment  and  remand  tbe 
cause  for  a  new  trial  in  order  to  permit  de- 
fendant (If  he  so  elects)  to  apply  for  a  nunc 
pro  tunc  entry  and  procure  the  same  if  the 
proper  data  exist  to  warrant  it  But  there 
is  something  else  in  the  case,  viz.: 

(e)  Conceding  that  the  deed  was  prema- 
turely made  under  the  present  record,  yet 
It  does  not  follow  that  plaintiffs  were  en- 
titled to  a  decree  determining  and  vesting 
title  In  them  or  any  of  them.  They  are  con- 
fronted with  the  fact  that  they  received  the 
fruits  of  a  Judicial  sale  and  now  seek  to 
repudiate  the  sale.  They  say  they  did  not 
knowingly  accept  the  proceeds  of  a  sale  in 
partition.  But  the  record  is  against  them. 
The  sherlfTs  letters  sent  respectively  to  them 
refer  to  their  Interest  in  the  "Oowab  Stewart 
estate,"  to  Mrs.  Hector's  "dowry"  and  a  com- 
mutation of  the  same,  to  the  respective  in- 
terests of  the  heirs  in  land  sold  at  a  term 
of  the  circuit  court,  to  the  fact  that  subro- 
gation was  "decreed,"  and  that  a  receipt 
was  demanded  to  "file  in  court"  If  we  re- 
cur to  the  receipts  they  sufficiently  Indicate 
that  the  money  distributed  arose  from  a 
"partition"  sale.  They  say  so  in  so  many 
words.  If  defendants  did  not  know  the 
meaning  of  all  the  terms  used,  they  were 
sufficient  to  put  them  upon  inquiry  and  they 
made  none.  The  record  does  not  show  they 
were  illiterate  people,  unfamiliar  with  the 
use  of  fair  English  words  indicating  a  pro- 
ceeding in  court,  a  Judgment,  sale  and  dis- 
tribution of  proceeds  to  heirs,  and  It  would 
be  dangerous  to  Justice  to  permit  a  mere 
statement  from  a  witness  that  he  did  not 
understand  or  did  not  know  what  was  plain- 
ly told  him  to  overcome  the  force  and  ef- 
fect of  such  documentary  evidence. 

But  it  is  argued  that  in  order  to  operate 
as  an  estoppel  the  purchaser  should  have 
known  and  relied  upon  the  receipt  of  the  pur- 
chase money  and  changed  his  situation  to  his 
disadvantage  l)ecause  of  such  reliance,  i 
cannot  agree  such  argument  is  sound.    There 
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are  eatoppels  and  estoppels,  and  some  forms 
of  tbem  are  so  defined  by  lawwrlters  and 
jurists  as  to  make  one  element  In  the  es- 
toppel tbe  knowledge  and  reliance  of  one 
party  npon  tbe  acts  and  conduct  of  the  other ; 
for  Instance,  estoppel  in  pals,  arising  from 
miarepresentatlon  by  word,  act,  conduct,  or 
silence.  But  there  are  other  forms  of  es- 
toppel In  which  knowledge  of  the  thct  npon 
the  part  of  the  person  invoking  the  estoppel, 
and  reliance  upon  the  fact  and  a  change  of 
situation  based  upon  that  reliance.  Is  not  an 
element.  It  may  be  that  "estoppel,"  speak- 
ing with  precision.  Is  the  wrong  designation, 
and  that  In  attempting  to  classify  and  give 
names  the  doctrine  we  are  about  to  invoke 
Is  improperly  classified  as  "estoppel,"  and 
that  it  does  not  come  under  that  head,  but 
springs  from  election,  ratification,  affirmance, 
acquiescence,  acceptance  of  benefits,  or  what 
not  It  is  classed,  however,  by  lawwrlters 
under  the  head  of  "quasi  estoppel."  Bigelow 
on  Estoppel  (5th  Ed.)  p.  697;  16  Cyc.  787, 
784,  et  seq. 

Says  Bigelow:  "Many  of  tbe  cases  upon 
this  subject,  it  will  be  noticed,  are  simply 
cases  of  ratification  or  acquiescence:  and  it 
is  a  questionable  use  of  terms,  as  we  have 
seen,  to  apply  the  word  'estoppel'  to  them. 
A  few  more  cases  will  serve  to  enforce  this 
observation.  Thus,  If  heirs  of  age  Join  in 
a  deed  of  quitclaim  with  a  trustee  of  the 
ancestor's  real  estate,  to  complete  title  made 
by  a  previous  deed  executed  by  the  trustee, 
It  is  said  that  they  will  thereafter  be  'es- 
topped' from  contesting  the  validity  of  that 
earlier  deed.  So  If  a  man  assent  with  knowl- 
edge of  tbe  facts  to  the  appropriation  by  ap 
officer  of  the  law  of  moneys  arising  from  a 
Jadicial  sale,  he  will  be  estopped  thereafter 
from  objecting."  The  same  careful  writer 
says  (page  684),  under  tbe  head  of  "Quasi 
Elstoppel:  Election,"  and  a  subhead,  "In- 
consistent Positions":  "Thus,  the  party  ac- 
tively affirming  a  transaction  eucb  as  a 
contract  or  a  purchase,  by  reserving  and  re- 
taining money  upon  it,  is  estopped  there- 
after to  deny  the  force  of  any  of  its  ex- 
press or  implied  terms  or  conditions."  He 
suggests  there  is  no  great  objection  to  tbe 
use  of  the  term  "estoppel"  in  such  cases  if 
used  as  a  synonym  with  "bar"  or  "precla- 
sion."    Page  694. 

Under  tbe  subheads  of  "Acceptance  of 
Benefits"  and  "Quasi  Estoppel"  (16  Cyc, 
supra)  it  Is  said:  "Where  one  having  tbe 
right  to  accept  or  reject  a  transaction  takes 
and  retains  benefits  thereunder,  he  becomes 
bound  by  the  transaction  and  cannot  avoid 
its  obligation  or  effect  by  taking  a  position 
inconsistent  therewith."  But  the  custom  is  to 
include  the  doctrine  Just  announced  under  the 
bead  of  "Estoppel"  and  so  the  case  learning 
terms  it  If  it  were  to  be  held  that  one  In- 
voking the  doctrine  should  know  the  fact  of 
acceptance  of  the  proceeds  of  a  Judicial  sale, 
and  in  reliance  upon  that  acceptance  change 
bis  condition,  the  doctrine  would  have  little 


appUcation  in  tbe  practical  administration  of 
Justice.  It  is  not  the  rule  for  porcbasets  at 
judicial  sales  to  interest  themselves  in  tbe 
distribution  of  tbe  amount  bid,  in  the  first 
instance  nose  out  the  disposition  of  aocli 
funds  and  act  on  the  strength  of  Imowledge 
so  obtained.  It  is  sufficient  that  when  their 
title  is  assailed  they  are  able  to  show  by 
way  of  defense  that  the  assailant  elected  to 
affirm  the  transaction  by  acc^ting  the  fruits 
of  the  sale.  A  long  line  of  casea  In  Missouri 
sustains  that  doctrine  on  grounds  of  elevated 
morals.  In  no  case  we  can  find,  breaking 
on  the  exact  point,  was  any  stress  laid  upon 
the  fact  that  the  party  Invoking  this  particu- 
lar form  of  est<q;>pel  need  Imow  at  the  out- 
set of  tbe  act  of  affirmance  or  change  his 
position  on  tbe  strength  of  It  in  order  to 
make  it  effective  as  a  defense.  In  some  of 
those  cases  other  terms  of  estoppel  were 
present  and  the  dlsfussion  is  broad  enough 
to  cover  them,  but  on  the  precise  form  up 
for  consideration  the  rule  is  as  stated  above. 

In  McClanahan  v.  West  100  Mo.,  loc  dt 
323,  13  S.  W.  676,  it  was  said:  "And  then 
there  are  tbe  receipts  given  by  the  minors, 
and  by  plaintiff  herself,  after  she  attained 
her  majority,  when  acting  In  tbe  presence, 
and  under  tbe  advice,  of  her  counsel,  for 
her  share  of  the  proceeds  of  the  sale  in  par- 
tition. If  she  Imew  from  what  source  these 
proceeds  came,  and  still  receipted  for  them, 
and  there  is  good  reason  to  believe  she  did 
know,  she  certainly  would  not  be  allowed  to 
repudiate  the  transaction  now,  even  if  the 
partition  proceedings  were  in  fact  void.  She 
certainly  could  not  have  both  the  money  and 
the  land.  Austin  v.  Lorlng,  63  Mo.  19,  and 
cases  cited" 

In  Austin  v  Lorlng,  63  Mo.,  loc.  cit  22, 
it  was  ruled  as  follows:  "But  no  person  will 
be  allowed  to  adopt  that  part  of  a  transac- 
tion which  is  favorable  to  him,  and  reject 
tbe  rest  to  tbe  injury  of  those  from  whom 
he  derived  the  benefit  When  those  who  are 
entitled  to  avoid  a  sale  adopt  and  ratify  it 
equity  will  estop  them  from  afterwards  set- 
ting it  aside.  When  a  sale  of  land  is  made 
no  person  can  be  permitted  to  receive  both 
tbe  money  and  tbe  land,  *  *  *  it  makes 
no  difference  whether  the  proceedings  under 
which  the  sale  occurs  are  voidable  or  wholly 
void  in  consequence  of  the  want  of  Jurisdic- 
tion." In  that  case  this  court  adopted  tbe 
language  of  tbe  Supreme  Court  of  Illinois 
in-  an  early  case  (Smith  t.  Warden,  19  Pa. 
424),  viz.:  "Where  a  party  has  taken  tbe 
fruits  of  a  Judicial  proceeding,  he  should  not 
afterwards  be  heard  to  question  it  Though 
an  estoppel  may  debar  the  truth  in  a  par- 
ticular case,  yet  as  was  said  by  the  Supreme 
Ck>urt  of  tbe  United  States  in  Van  Rens- 
selaer V.  Kearney,  11  How.  326  [13  L.  Ed. 
703],  it  imposes  silence  on  a  party  only  when 
in  conscience  and  honesty  he  should  not  be 
allowed  to  speak." 

In  Kanson  v.  Jacob,  93  Mo.,  loa  cit.  344, 
6  S.  W.  246,  3  Am.  £t  Bep.  531  «t  seq.,  the 
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qnestlon  Tras  discussed  and  many  cases  cit- 
ed. The  mbstance  of  them  all  la  that  where 
en  election  exists  between  Inconsistent  reme- 
dies the  party  is  confined  to  the  remedy 
which  he  first  prefers  and  adopts.  The  Nan- 
son  Case  related  to  hops,  and  It  was  held 
that:  "For  the  most  obvious  reasons,  then, 
the  plaintiff  conld  not  with  one  hand  gather 
In  the  proceeds  of  the  hops,  in  the  assignee's 
court,  and  with  the  other  hand  take  the  hops 
and  their  proceeds  in  the  circuit  court"  To 
the  same  effect  is  Boogher  v.  Fraeler,  90  Mo. 
825,  12  a  W.  886,  also  Olybum  v.  McLaugh- 
lin, 106  Mo.  621,  17  S.  W.  692,  27  Am.  St 
Rep.  869.  In  the  last  case  it  was  held.  In 
^ect,  that  an  owner  of  land,  sold  for  de- 
linquent taxes,  who,  with  Imowledge  of  the 
facts,  accepts  a  part  of  the  proceeds,  there- 
by recognizes  and  ratlfles  its  yalldity,  and 
will  not  afterwards  be  heard  to  question  It. 
In  Po(!kman  r.  Meatt,  49  Mo.  845,  the  same 
proposition  Is  resolved.  In  Fischer  ▼.  Siek- 
mann,  125  Mo.  165,  28  S.  W.  436,  the  doc- 
trine was  applied  to  the  receipt  by  an  heir 
of  his  share  In  a  partition  sale.  In  that 
case  the  guardian  reoeived  the  share  and 
afterwards  the  heir  grave  an  acquittance  on 
final  settlement  In  Meddis  v.  Kenney,  176 
Mo.  200,  75  S.  W.  633,  98  Am.  St  Rep.  496, 
the  doctrine  was  applied  to  an  heir  who  re- 
ceived his  share  of  the  surplus  proceeds  of 
land  sold  by  an  administrator  for  the  pay- 
ment of  debts.  To  the  same  effect  Is  Cade- 
matorl  v.  Ganger,  160  Mo.  852,  61  S.  W.  195. 
In  a  very  late  case.  Proctor  t.  Nance,  220 
Mo.  104,  illd  S.  W.  410,  a  defendant  in  a  tax 
judgment  and  sale  (one  Hall)  subsequently 
quitclaimed  his  Interest  to  plaintiff  who  sued 
the  purchaser.  After  paying  the  taxes  and 
costs,  defendant's  bid  created  a  surplus  of 
$4.76.  Some  time  afterwards,  this  surplus 
was  deposited  in  the  county  treasury.  There- 
after Hall  gave  an  order  for  It,  which  order 
was  honored.  The  defendant  pleaded  this 
fact  as  an  affirmance  of  the  sale  and  an  es- 
toppel. It  nowhere  appears  that  defendant, 
prior  to  preparing  his  defense,  knew  any- 
thing about  the  appropriation  of  this  small 
surplus  or  in  aught  changed  his  position  be- 
cause of  such  acceptance.  In  considering 
those  facts,  Oantt,  J.,  among  other  things, 
said;  "To  obviate  the  effect  of  Hall  demand- 
ing and  receiving  the  surplus  of  the  pur- 
chase money  paid  by  the  defendant  Nance 
at  the  sheriffs  sale,  plaintiff  pleads  that 
Hall  at  the  time  he  gave  the  order  for  said 
surplus  had  no  knowledge  that  the  sale  was 
▼old,  and  that  Hall  was  an  uneducated  per- 
son, and  did  not  Intend  to  ratify  said  sale 
by  receiving  said  surplus;  but  the  very  char- 
acter of  the  transaction  of  taking  the  surplns 
of  the  sale  necessarily  advised  Hall  that  his 
land  had  been  sold,  and  that  this  was  a  part 
of  the  purchase  money  paid  by  the  defend- 
ant at  the  execution  sale.  It  carried  notice 
upon  its  face,  or  at  least  was  of  that  un- 
equivocal nature  that  it  put  Hall  upon  in- 
quiry as  to  the  aouree  of  that  surplus,  and 


why  it  was  there  in  the  treastry  for  falm, 
and  it  must  be  held  that  he  had  notice  that 
his  land  had  been  sold  for  the  taxes  uniex 
the  tax  Judgment  He  had  the  option  to  re- 
fuse to  take  down  this  surplus,  and  bring 
his  action  to  remove  the  cloud  from  his  title, 
or  he  could  ratify  the  sale,  even  though  it 
was  not  a  void  Judgment,  and  thereby  estop 
himself  from  disputing  the  validity  of  the 
proceedings  nnder  which  the  land  had  been 
sold.  *  *  *  In  this  case  the  defendant 
Nance  had  the  means  of  knowing  whether 
the  proceedings  in  the  tax  case  were  valid 
or  void  and  so  far  bid  at  his  peril,  but  he 
paid  his  money  In  good  faith,  and  Hall,  with 
knowledge  that  the  defendant  had  bought 
and  paid  for  the  land  and  this  purchase 
money  had  gone  to  the  satisfaction  of  the 
taxes  on  the  land,  demanded  and  received 
the  surplus  from  the  treasury,  and  thus 
must  be  held  to  have  ratified  the  sale.  The 
doctrine  announced  In  Austin  v.  Lorlng,  63 
Mo.  19,  has  recently  been  reaffirmed  and  ap- 
proved by  this  court  In  banc  at  this  term  of 
this  court  In  the  case  of  Cape  Girardeau  & 
Thebes  Bridge  Terminal  Railroad  Ck>.  ▼. 
Southern  Illinois  ft  Missouri  Bridge  Co.  [215 
Mo.  286],  114  S.  W.  1084.  The  attempt  of 
the  plaintiff  herein  to  avoid  the  effect  of  tak- 
ing down  this  surplus  and  ratifying  the  sale 
by  tendering  back  the  amount  of  the  sur- 
plns Into  court  to  be  repaid  to  the  county 
treasury  was  futile,  as  the  rights  of  the 
parties  were  fixed  when  the  sale,  was  rati- 
fied by  the  demanding  and  receiving  said 
Surplus  by  Hall,  the  grantor  for  the  plaintiff 
herein.  Nor  do  we  think  the  plea  that  Hall 
was  an  uneducated  person  and  did  not  in- 
tend by  receiving  the  surplus  to  ratify  the 
sale  can  avail  the  plaintiff  In  this  case. 
There  is  not  the  slightest  pretense  that  the 
defendant  Nance,  or,  for  that  matter,  any 
other  person,  made  any  false  representation 
to  Hall  to  Induce  him  to  accept  said  surplus, 
and,  in  the  absence  of  some  overreaching  of 
him  in  the  matter,  his  ignorance  of  the  law 
cannot  be  allowed  to  nullify  his  act  in  tak- 
ing a  part  of  the  purchase  money.  In  our 
opinion  the  defendant  Nance  Is  entitled  to 
the  benefit  .of  this  principle  of  estoppel  In 
this  case." 

The  Cape  Girardeau  A  Thebes  Bridge  Ter- 
minal Railroad  Company  Case,  cited  In  the 
Proctor  Case,  supra,  now  found  reported 
in  215  Mo.  286,  114  S.  W.  108^,  Is  an  illumi- 
nating discussion  of  the  proposition  In  band. 
In  that  case,  defendant  did  nothing  on  the 
strength  of  plaintiff's  taking  down  the  con- 
demnation money  deposited  in  court  in  a 
case  bottomed  on  the  exercise  of  the  right  of 
eminent  domain.  All  the  defendant  knew 
and  did  was  known  and  done  prior  to  that 
tim&  When  the  money  was  taken  down  the 
case  was  in  this  court  on  appeal  and  yet  on 
suggestion  made  here,  we  rule  unanimously 
that  after  receiving  that  money  in  another 
suit  plaintiff  could  no  longer  question  the 
condemnation  proceedings.'  The  case  at  bar 
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is  a  typical  case  to  apply  the  doctrine  "we 
tare  been  dlscnssing.  There  are  featnres 
strikingly  in  common  with  the  Proctor  Case, 
and  which  excase  otir  liberal  quotation  from 
80  late  an  opinion. 

Apposite  is  the  following  significant  ad- 
mission in  appellants'  brief:  "They  (defend- 
ants in  the  partition,  plaintiffs  here)  received 
the  money  in  good  faith,  believing  it  was  the 
surplus  over  and  above  the  amount  of  the 
debt  for  which  the  land  was  sold  under  the 
deed  of  trust,  and  supposed  their  interest 
in  that  had  been  sold  and  made  no  farther 
claim  to  that  land."  Yet  in  the  suit  at  bar 
they  are  claiming  the  identical  land,  covered 
by  the  Mann  deed  of  trust,  discharged  of  the 
lien;  tliat  is  to  say,  if  they  had  lost  it  by 
foreclosure  of  the  mortgage,  they  would  rest 
content  with  the  surplus  of  that  sale  in  pock- 
et But  as  they  lost  it  by  partition  sale,  the 
receipt  -of  tlie  proceeds  does  not  satisfy  or 
bind  them.  There  is  no  great  amount  of 
equity  in  that  proposition. 

But  we  have  pursued  the  matter  far.  To 
Sum  up,  we  rule  that  by  receiving  the  pro- 
ceeds with  knowledge  of  the  source  from 
which  they  came  they  elected  to  treat  the 
report  of  sale  as  approved.  They  substitut- 
ed their  own  approval  for  that  of  the  court, 
and  are  bound  by  It. 

This  cause  was  assigned  to  Division  1  and 
the  foregoing  opinion  by  I<AMM,  J.,  was 
there  handed  down.  The  cause  subsequently 
coming  Into  banc  on  a  dissent  was  reheard 
there.  Something  was  said  in  oral  argument 
in  relation  to  subrogating  the  Mann  Bros,  to 
the  extent  of  their  mortgage  debt  in  the  pro- 
ceeds of  the  sale  of  the  mortgaged  prem- 
ises, and  it  was  argued  the  court  had. no 
power  to  make  such  substitution  on  an  in- 
tervening petition  in  a  case  where  defend- 
ants were  brought  in  by  cwstructive  serv- 
ica  But  no  such  error  was  assigned  in  ap- 
pellants' brief.  We  therefore  say  nothing 
on  the  question.  The  divisional  opinion  is 
adopted  in  banc  as  that  of  the  court 

The  premises  considered,  the  Judgment  is 
affirmed.  All  concur  except  VAIXIANT,  O. 
X,  who  dissents  in  an  opinion  filed. 

VALLIANT,  C.  J.  I  concur  in  all  of  the 
opinion  of  my  learned  Brother  LAMM  in  this 
case  except  in  the  result,  and  except,  also, 
what  is  therein  said  In  paragraph  <e)  on  the 
subject  of  estoppel.  Before  we  render  Judg- 
ment taking  a  man's  land  from  him  and  g;lv- 
ing  it  to  another  on  the  ground  of  estop- 
pel we  should  have  some  equities  In  the  case 
strong  enough  to  ride  over  and  bear  down 
the  law.  Estoppel  is  a  doctrine  of  equity, 
and  should  be  applied  only  when  equity  de- 
mands it  The  party  to  l>e  estopped  must 
knowingly,  have  acted  in  such  a  manner  as 
to  mislead  bis  adversary,  and  his  adversary 
must  have  placed  reliance  on  the  action  and 
have  acted  as  be  would  not  otherwise  have 
done.  Ratification  arises  when  a  party 
knowing  that  he  is  not  bound  by  the  con- 


tract that  has  been  made  In  his  name  and 
is  free  to  repudiate  it  if  he  will,  but  on  Iielng 
informed  that  such  contract  IiaB  been  made 
in  his  name,  and  informed  of  the  essential 
features  of  it  chooses  to  adopt  it  as  his  own. 
As  I  have  endeavored  to  point  out  in  my 
dissenting  opinion  In  Hector  v.  Warren  (No. 
13,872,  heard  at  this  term,  not  yet  officially 
reported)  124  S.  W.  1119,  the  evidence  does 
not  make  out  a  case  for  the  application  of 
either  the  doctrine  of  estoppel  or  tliat  of 
ratification. 

Bnt  this  case  differs  from  that  of  Hector 
v.  Warren  in  this,  to  wit:  Here  tlie  land 
in  question  Is  the  land  tliat  was  conveyed 
to  the  trustee  to  secure  the  debt  of  W.  B. 
Stewart  to  Mann  Bros.  The  plaintiffs  had 
Joined  in  that  conveyance.  They  knew  that 
Mann  Brothers  held  that  deed  of  trust  and 
they  say  in  their  brief:  "They  received  the 
money  in  good  faith,  believing  it  was  the 
surplus  over  and  above  the  amount  of  debt 
for  which  the  land  sold  under  the  deed, 
and  supposed  their  interest  In  that  liad  been 
sold  and  made  no  further  claim  to  that 
land."  It  seems  that  the  land  was  never 
sold  under  the  deed  of  trust  bnt  under  the 
partition  decrees,  together  with  a  consider- 
able quantity  of  other  land.  The  record 
shows  that  the  court  let  the  mortgagee  come 
in  as  a  par^  to  the  partition  suit  and  sul>-' 
rognted  him  to  the  rights  of  the  plaintifte 
in  the  proceeds  of  the  sale  of  the  land  cov- 
ered by  the  deed  of  trust  and  awarded  to 
hlro  the  proceeds  of  the  sale  of  that  land. 
There  was  nothing  in  the  original  petition 
on  which  the  order  of  publication  was  found- 
ed that  gave  notice  tha't  any  such  proceed- 
ing was  contemplated.  So  far,  therefore,  as 
the  land  in  this  case  is  concerned,  there  is 
no  pretense  that  these  plaintiffs  got  the 
proceeds.  Hie  parties  managing  the  proceed- 
ing seemed  to  have  gone  on  the  theory  that 
the  plaintiffs  having  mortgaged  the  land  had 
no  further  Interest  In  it  and  they  treated 
the  mortgagee  as  the  owner  of  the  equity, 
without  taking  the  trouble  to  foreclose  the 
mortgage.  As  the  decree  was  rendered  on  de- 
fault of  appearance  of  the  parties  brought 
in  by  the  publication,  it  is  probable  that  the 
attention  of  the  trial  court  was  not  especial- 
ly drawn  to  this  peculiar  phase  of  the  case, 
but,  however  that  may  be,  it  was  an  illegal 
proceeding,  and  one  of  which  these  plain- 
tiffs had  not  even  constmctive  notice.  The 
only  interest  of  these  plaintiffs  that  could 
have  been  sold  at  the  partition  sale  was 
their  equity  of  redemption,  but  the  court  put 
the  mortgagee  in  their  shoes  and  awarded 
to  him  the  proceeds  of  the  sale  of  that  eq- 
uity of  redemption.  A  mortgagor's  Interest 
in  the  mortgaged  land  may  t)e  sold  under  a 
decree  in  partition,  but  tlie  purchasw  at 
such  sale  would  take  the  land  subject  to 
the  mortgage.  I  do  not  now  say  that  if  a 
scheme  to  substitute  the  mortgagee  for  the 
mortgagor  tiad  all  been  set  out  in  the  orlc- 
Inal  petition  of  which  these  plalntUEs,  by  the 
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order  ct  pnblhxtlon,  lire  presnmed  to  haTe 
had  conatrucUre  notice,  and  tbey  suffered 
It  to  go  without  .complaint  at  the  time,  could 
afterwards  have  complained  of  It,  although 
I  find  no  sanction  for  such  a  proceeding  In 
the  statutory  proceeding  for  partition,  but 
I  do  say  It  could  not  be  injected  Into  that 
suit  without  any  notice,  actual  or  construct- 
Ive,  to  the  parties  whose  Interests,  were  in- 
volved. If  we  give  to  this  constructive  no- 
tice full  effect.  It  was  notice  only  that  a 
suit  in  partition  was  filed  wherein  It  was 
proposed  to  sell  their  equity  of  redemption 
In  the  mortgaged  land,  that  a  sale  there- 
under would  carry  to  the  purchaser  their 
Interest  subject  to  the  mortgage,  and  that 
the  proceeds  of  the  sale  of  their  equity  would 
go  to  them.  But  after  the  suit  was  filed 
and  while  It  was  pending,  without  any  no- 
tice to  them,  an  entirely  new  feature  was 
injected  into  it  Whatever  may  be  the  fact 
with  reference  to  the  other  land,  certain  It  la 
these  plaintiffs  never  received  the  proceeds 
of  the  sale  of  the  land  In  suit  In  this  case. 
In  my  opinion  so  much  of  the  proceedings 
In  the  iwrtitlon  suit  as  admit  the  trustee 
In  the  Mann  Bros,  deed  of  trust  to  take 
the  place  of  these  plaintiffs  and  receive  the 
proceeds  of  the  sale  of  their  equity  of  re- 
demption Is  void.  The  Judgment  in  this  case 
ought  to  be  reversed. 


HEOTOR  et  aJ.  t.  WARREN  et  al. 

(Supreme  Court  of  Missouri.    Feb.  2,  1910.) 

Estoppel  (i  92*)— EqxrrrABif  E8i0FPn<— Ao- 

QTTIESCBirCE. 

Where  plaintiffs  accepted  the  proceeds  of  a 
partition  sale  and  retained  them  under  such  cir- 
cumstances that  they  most  be  held  to  icnow 
that  they  arose  from  the  partition  sale,  they 
thereby  elected  to  affirm  the  sale,  and  were  es- 
topped to  question  it. 

[EJd.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  i  260;  Dec.  Dig.  |  92.*] 

Valliant,  O.  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Pem- 
iscot County;  Henry  0.  Riley,  Judge. 

Suit  by  Cynthia  O.  Hector  and  others 
against  J.  T.  Warren  and  another.  From  a 
decree  for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

O.  O.  Shepard  and  Sam  J.  Corbett,  for  ap- 
pellants.   Ward  &  Collins,  for  respondents. 

IiAMM,  J.  This  case  Is  twin  to  Hector  et 
al.  V.  Mann  (handed  down  at  this  delivery) 
124  S.  W.  1109.  FlalntlffB  here  were  plaintiffs 
therCk  There  the  Mann  brothers  bought  185 
acres  of  land  at  a  partition  sale  In  case  pend- 
ing in  the  Pemiscot  circuit  court  entitled 
Blley  V.  Hector  et  al.  Here  the  Warrens  at 
the  same  sale  bought  164.85  acres,  viz.,  lots  1, 
4,  6,  7,  and  8  in  section  19,  township  20,  range 
12,  In  Pemiscot  county,  Mo.,  on  a  bid  of  |110, 
and  received  a  sherlfTs  deed ;  paying  all  the 
land  was  worth.  ^^Is  land  was  not  affected 


by  the  deed  of  tmst  given  the  Manns;  men- 
tioned In  the  Mann  Case  Such  question  is, 
therefore,  out  of  this  case.  Presently,  after 
their  purchase,  the  Warrens  went  into  posses- 
sion, reclaimed  some  of  the  land  from  swamp 
and  marsh,  fenced  it,  and  it  is  now  worth 
many  times  more  than  when  knocked  down 
by  the  sheriff  at  public  vendue.  Barring  said 
mortgage,  the  pleadings  and  facts  in  this 
case  differ  ln.no  essential  particular  from 
those  in  the  Mann  Case.  The  court  below 
found  for  defendants.  Plaintiffs  appeal. 
The  errors  assigned  here  are  the  same  errors 
assigned  in  the  Mann  Case.  In  fact,  the  two 
cases  were  heard  together  nisi,  and  the  evi- 
dence in  the  Mann  Case  was  read  Into  the 
record  in  this.  Hence,  that  case  should  be 
read  with  tliia. 

On  the  Mann  record  we  held  that  plaln- 
tiffk,  1^  accepting  the  proceeds  of  the  sale 
in  partition  and  retaining  the  same  under 
such  dremnstanoes.  mnst'  be  held  to  know 
that  those  proceeds  arose  from  a  partition 
sale;  that  they  thereby  elected  to  affirm  the 
sale,  and  were  estonied  to  question  it.  More- 
over, it  was  ruled  that  no  reversible  error 
was  C(»nmltted.  Such  rulings  dispose  of  this 
case  and  there  is  no  use  to  reformulate  ques- 
tions there  under  exposition  or  restate  con- 
clusions so  freshly  &nd  fully  resolved  and 
ruled. 

Accordingly,  the  Judgment  is  affirmed.  AH 
concur,  except  VALLIANT,  O.  J.,  who  dis- 
sents in  an  opinion  filed. 

VALLIANT,  C.  J.  I  am  nnable  to  concnr 
In  the  condusion  that  the  plaintiffs  are  es- 
topped to  assert  their  title  to  the  land,  or 
that  they  ratified  the  sale  in  the  partition 
suit,  or  that  they  have  been  guilty  of  such 
laches  as  to  close  the  doors  of  an  equity 
court  against  them.  Estoppel  Is  a  doctrine 
that  had  Its  origin  in  equity  Jurlsprudoioe, 
and  when  it  Is  applied  to  forbid  one  asserting 
title  to  his  own  land  the  circumstances  ought 
to  show  very  clearly  that  he  has  been  gnilty 
of  such  conduct  as  would  render  it  nnjast 
to  the  person  who  has  relied  on  and  been  mis- 
led to  his  disadvantage  by  such  conduct  I 
am  unable  to  see  anything  in  the  evidence 
in  this  that  would  Justify  the  application  of. 
estoppel  to  these  plaintiffs.  I  see  nothing  in 
the  conduct  of  the  defendants  that  particu- 
larly appeals  to  a  court  of  conscience  for 
their  protection  against  the  cold  law  of  the 
case.  They  bought  the  land  for  a  small  sum 
at  a  sheriff's  sale,  and  if  that  sale  was  valid 
It  is  their  land  by  law,  if  it  was  not  valid 
the  title  is  still  in  the  plaintiffs.  Defendants 
have  already  reaped  off  it  more  than  they 
have  expended,  and  if  they  lose  now  they 
win  lose  not  what  has  been  added  to  the 
value  of  the  land  by  their  own  skill  or  in- 
dustry, but  simply  the  increased  value  of  the 
land  owing  to  the  general  development  of 
the  country,  what  Is  sometimes  called  the  nn- 
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earned  Increment  The  small  amount  of  mon- 
ejr  wUch  the  plaintiffs  received  and  which 
they  testify  they  received,  supposing  It  was 
the  surplus  coming  to  them  on  tne  foreclos- 
ure of  a  mortgage,  after  paying  the  mortgage 
debt,  they  offer  to  return,  and  even  If  they 
did  not  so  offer  the  court  in  Its  decree  would 
require  them  to  return. 

To  prove  the  alleged  estoppel  the  defend- 
ants Introduced  evidence  as  follows:  One  of 
the  defendants  testifled  that  when  he  and  his 
brother  bOught  the  land  at  sheriff's  sale  it 
was  all  wild  land,  since  then  they  have  clear- 
ed and  put  in  ccmditlon  fit  for  cultivation 
about  20  acres.  It  is  worth  |12  to  $15  an 
acre  to  clear  it  and  put  It  In  cultivation. 
They  put  about  $150  or  $200  worth  of  fencing 
on  the  land,  but  have  not  put  any  house  on 
It  The  land  is  worth  now  20  times  as  much 
as  it  was  when  they  bought  It  The  price 
they  paid  for  It  at  the  sherilTB  sale  was  its 
reasonable  value  at  that  time.  They  bad  sold 
timber  off  the  land  to  the  amount  of  about 
$500.  The  use  they  have  had  of  the  land 
would  a  little  more  than  pay  for  placing  It 
in  cultivation,  and  the  timber  would  more 
than  pay  for  the  taxes  and  cost  of  fencing. 
So  far  they  have  not  lost  anything  In  the 
transaction.  They  are  not  acquainted  with 
the  plaintiffs.  "I  have  never  seen  them  (the 
plaintiffs)  since  I  have  owned  the  land.  They 
have  never  been  in  my  part  of  the  country 
that  I  know  of.  I  don't  Icnow  what  oppor- 
tunity they  had  to  lay  claim  to  the  land.  I 
do  not  know  where  they  live  bow.  I  don't 
tmow  anything  about  them  except  from  the 
records  and  the  evidence  produced.  None  of 
these  people  were  present  at  the  time  this 
land  was  sold,  so  far  as  I  know.  I  never 
notified  them.  I  bought  this  land  because 
I  thought  It  was  the  officer's  duty  that  sold 
it  I  do  not  know  whether  ttiey  knew  this 
land  was  sold." 

The  ex-sheriff  testifled  to  the  effect  as  fol- 
lows: He  was  sheriff  from  1883  to  1887 
During  his  term  of  office  he  sold  some  land 
under  a  Judgment  in  a  partition  suit  between 
Wm.  BUey,  plaintiff,  and  Cynthia  O.  Hector, 
Carrie  O.  Frazier,  James  Fraisier,  her  hus- 
band, and  Watson  I*  Stewart  were  defend- 
.  ants,  and  he  distributed  the  money  he  receiv- 
ed from  the  sale  to  the  defendants  in  that 
suit  He  sent  the  checks  for  the  several 
shares  in  a  letter  to  each  of  them  inclosing 
a  receipt  for  each  to  sign  which  they  did, 
and  he  had  the  receipts  present  in  court  to 
produce.  He  was  not  sure  whether  he  wrote 
a  letter  to  each  one  or  inclosed  all  the  checks 
and  receipts  in  one  letter  to  Mrs.  Hector, 
but  thinks  he  wrote  a  letter  to  each.  There 
were  two  partition  suits  between  the  same 
parties,  and  he  made  two  sales  and  sent  the 
money  to  the  parties  entitled.  He  has  no 
receipts  for  the  money  he  sent  them  for  the 
first  sale,  but  these  receipts  are  for  the  last 
sale.  He  has  no  copy  of  the  letter  or  letters 
he  wrote,  and  does  not  know  what  he  said  In 
the  letters,  Imt  tliinks  he  told  them  what  the 


chedis  were  (or.  Did  not  go  into  an^  detail 
report  because  he  guessed  if  they  wanted 
to  know  they  would  ask  some  questions.  ▲ 
typewritten  and  type-signed  letter  was  shown 
him,  and  he  was  asked  If  It  was  a  c<9qr  of 
the  letters  he  sent  to  the  parties,  but  he  was 
not  prepared  to  say  that  It  was  a  copy,  al- 
though  it  was  about  such  a  letter  as  he  would 
have  wrl};ten.  He  made  two  sales  and  two 
reports  of  sales,  and  two  remittances.  He 
has  here  checks  which  he  Beat  for  the  pro- 
ceeds of  the  first  sale  dated  December  28^ 
1895.  They  are  not  for  any  money  received 
for  the  sale  of  the  land  In  question.  If  the 
typewritten  letter  mentioned  is  not  a  copy 
of  the  letter  he  wrote  to  Mrs.  Hector,  it  is 
just  such  a  letter  as  he  would  have  written. 
He  has  no  recollection  of  having  written  her 
a  letter  explaining  any  more  fully  how  the 
money  was  derived  than  is  shown  in  that 
letter.  It  is  something  like  the  one  he  wrote 
her.  None  of  the  letters  he  wrote  gave  any 
description  of  the  land.  Receipts  were  then 
Introduced  dated  from  the  office  of  the  sher- 
iff, August  18,  1888,  one  for  $31.85  signed  by 
Mrs.  Hector,  one  for  $172.13  by  W.  L.  Stew- 
art  one  for  $55.73  by  Mrs.-  Frazler,  all  re- 
citing: "Being  amount  in  full  due  me  from 
distribution  of  funds  derived  from  the  sale 
of  certain  real  estate  sold  for  partition  on 
the  9th  day  of  February,  1897,  under  an  order 
issued  by  the  circuit  court  of  Pemiscot  coun- 
ty, Missouri,  in  the  case  of  William  Riley 
vs.  Cynthia  G.  Hector  et  al."  Plaintiffs  in- 
troduced the  typewritten  letter  In  evidence 
as  follows: 

"Oayoso,  Mo.,  Aug.  10,  189..  Mrs.  Carrie 
Frazier,  Pine  Bluff,  Ark.  Dear  Madam: 
Hercfwith  I  Inclose  you  check  for  your  inter- 
est In  the  Ooah  Stewart  estate  less  your  in- 
terest in  the  "Long  field,"  which  was  decreed 
to  go  to  Mann  Bros.  The  synopsis  of  the 
matter  is  as  follows,  to  wit: 

Gross  proceeds $768  93 

Total  expense 154  13 

Net   proceeds $614  80 

Mrs.  Hector's  dowry  deducted 98  40 

Am't  to  be  divided  among  three  hein. .  $516  40 

%  of  your  8hai«-  of  the  whole 172  18 

Your   interest   in    Long   Field   which 
Mann  Bros,  got , 116  40 

Your  interest  in  balance  of  the  estate  $  65  73 

"I  suppose  that  you  understand  that  this 
is  the  proceeds  of  the  balance  of  the  Stewart 
land,  which  was  sold  in  February  term  of 
our  circuit  court  in  '87,  and  that  Mann  Bros, 
were  subrogated  to  your  Interest  In  the  Long 
field  on  account  of  a  trust  deed  signed  by 
you  to 'them.  I  send  you  duplicate  receipts 
to  sign  as  I  need  one  receipt  to  keep  and 
one  to  file  in  court  Please  sign  and  return 
them  as  soon  as  suits  your  convenience,  and 
oblige, 

"Yours  respectfully.      A  H.  McFarland. 

"X  just  collected  this  a  few  days  since  !• 
the  reason  it  has  not  been  sent  ere  now.* 


Digitized  by 


Google 


Uoi 


HBCTOB  T.  WARRBK. 


1121 


The  ex-sherlff  ttu  recalled  and  testified 
as  follows :  "Q.  I  will  ask  you,  Mr.  McFar- 
land.  If  these  teceipts  which  have  been  Iden- 
tified by  you  and  read  to  the  court  were  for 
the  proceeds  derived  from  the  sale  of  the 
land  In  the  case  of  WllUam  BUey  y.  Cyn- 
thia O.  Hector,  Carrie  O.  Fraeler,  James 
E^azier,  her  husband,  and  Watson  L.  Stew- 
art, a  minor?  A.  I  am  of  the  opinion  as 
to  Mrs.  Hector  and  Mrs.  Frazler  that  would 
have  been  their  land  In  question  went  to 
Mr.  Mann  by  reason  of  him  having  a  mort- 
gage for  their  Interests.  I  say  that  is  my 
recollection  now.  I  don't  believe  they  got 
possibly  an  interest  in  that  That  Is  what  I 
paid  Mr.  Mann  for,  what  was  their  interest 
Court:  Where  did  tills  money  come  from 
you  paid  Mrs.  Frazler?  A.  At  the  same  time 
this  land  was  sold  other  lands  were  sold, 
and  that  is  the  proceeds  in  the  other  land. 
Q.  Then  your  answer  would  be  as  to  Mrs. 
Frazler  and  Mrs.  Hector  that  the  money 
they  received  was  derived  from  the  sale  of 
the  land  In  the  partition  suit  of  William  Bi- 
ley  T.  Cynthia  6.  Hector,  James  Frazler,  and 
Carrie  Frazler,  his  wife,  and  Watson  L. 
Stewart,  with  the  exception  of  what  Is  known 
as  'Long  field  proceeds'?  A.  Yes,  sir;  that 
Is  the  way  I  understand  It  As  to  Mr.  Stew- 
art I  suppose  he  got  his  interest  in  the  Long 
field." 

Be-Cross  Hxamination :  "As  I  suggested  a 
while  ago  I  am  of  the  opinion  that  Mrs. 
Frazler  and  Mrs.  Hector  had  given  to  Mr. 
Mann  a  mortgage,  and  for  that  reason  did 
not  get  any  of  this  proceeds.  I  believe  I 
tried  to  explain  that  fact  in  their  letter.  I 
got  the  idea  from  somebody  or  somewhere 
that  Watson  L.  Stewart  signed  the  same 
mortgage;  but  as  he  was  a  minor  his  Interest 
didn't  pass,  and  I  was  directed  to  send  him 
his  proceeds  and  I  did  so." 

The  plaintiffs  testified  that  they  never  had 
any  notice  or  Information  that  a  partition 
suit  had  been  instituted  or  was  pending  un- 
til about  two  years  after  the  land  had  been 
sold,  and  then  they  immediately  requested 
their  attorneys  to  bring  suit  to  the  land. 
Mrs.  Hector  and  Mrs.  Frazler  testified  that 
tliey  received  each  a  small  amount  of  money 
from  the  sheriff,  but  they  supposed  it  re- 
sulted from  the  sale  of  some  land  they  had 
mortgaged  to  Mann  Bros.  W.  L.  Stewart  tes- 
tified tliat  he  never  received  "any  money 
arising  from  the  sale  of  these  lands  in  parti- 
tion." 

There  was  a  Judgment  for  defendants 
from  which  judgment  the  plaintiffs  have  ap- 
pealed. 

1.  The  record  shows  that  Goah  W.  Stew- 
art now  deceased,  was  the  common  source 
of  title;  that  the  plaintiffs  are  his  widow 
and  heirs  at  law,  and  are  the  owners  of  the 
land  In  question  if  the  title  has  not  passed 
ont  of  them  into  the  defendants  by  reason  of 
the  facts  stated  in  defendants'  answer.  De- 
fendants plead  title  under  the  decree  in  the 
partition  and  the  aheriff's  deed  executed  as 
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in  conformity  thereto,  and  also  by  virtue  of 
certain  acts  of  plaintiffs  which  defendants 
say  estop  them  from  asserting  tide.  Let  us 
first  consider  the  plea  of  estoppel. 

This  court  has  in  many  cases  defined  es- 
toppel in  pais  and  has  specified  the  elements 
that  must  appear  in  the  acts  to  constitute 
it  In  Burke  v.  Adams,  80  Mo.  B04,  loc.  cit 
614,  60  Am.  Rep.  610,  it  was  said:  "It  la 
also  necessary  to  an  estoppel  In  pais  that 
the  party  should  at  the  time  be  apprised  of 
bis  rights.  •  •  •  The  act  must  have  been 
done  with  the  Intention  that  the  other  should 
act  upon  it  and  the  other  party  must  have 
been  induced  thereby  to  act  to  change  his 
relation  to  the  subject-matter  and  to  his  in- 
jury, were  the  party  allowed  to  assert  the 
contrary."  The  evidence  Introduced  by  de- 
fendants to  show  that  these  plaintiffs  knew 
wliat  their  rights  were  when  they  accepted 
the  small  sums  of  money  that  the  sheriff 
sent  them  was  very  meager.  And  the  testi- 
mony of  one  of  the  defendants,  who  spoke 
for  both,  showed  that  th^  knew  nothing 
about  the  plaintiffs  or  their  acts,  and  that 
they  were  not  influenced  in  their  conduct  In 
relation  to  the  inroperty  by  any  act  of  the 
plaintiffs,  and  his  evidence  further  shows 
that  he  and  his  brother  have  already  reaped 
from  the  land  more  than  they  have  expend- 
ed in  purchase  and  improvements.  Defend- 
ants have  not  trusted  and  have  not  been  mis- 
led to  their  injury  by  any  act  of  the  plain- 
tiffs, and  according  to  their  own  testimony 
if  they  should  now  lose  the  land  they  would 
still  be  the  gainer  In  their  venture.  There 
was  no  evidence  that  they  had  ever  heard 
that  the  sheriff  had  sent  the  money  to  plain- 
tiffs or  that  plaintiffs  had  received  it;  they 
were  not  misled  by  that  fact.  Defendants 
have  made  ont  no  case  of  estoppel  against 
the  plaintiffs.  But  defendants  now  say  In 
their  brief,  what  they  did  not  plead  In  their 
answer ;  that  is,  that  by  receiving  the  money 
these  plaintiffs  ratified  the  sheriff's  sale. 
Estoppel  and  ratification  stand  on  different 
grounds,  although  they  have  some  essentials 
in  common,  among  which  is  the  requirement 
that  the  party  sought  to  be  charged  with 
ratification  acted  with  full  knowledge.  "If 
with  full  knowledge  of  all  the  facts  a  person 
ratify  an  agreement  which  another  person 
lias  Improperly  made  concerning  the  proper- 
ty of  the  person  ratifying  it,  he  thereby 
makes  himself  a  party  to  it  He  Is  in  pre- 
cisely the  same  position  in  this  respect  as  if 
tlie  original  agreement  had  been  made  with 
him."  9  Cyc.  387.  He  must  be  as  well  in- 
formed as  to  what  the  contract  was  as  was 
the  person  who  made  It  In  this  Instance 
these  people  must  have  known  as  much  about 
It  Is  the  sheriff.  But  Just  at  this  point  we 
must  be  careful  to  distinguish  between  an  es- 
toppel and  a  ratification;  if  the  party  Is 
in  a  position  where  he  could  have  known 
and  where  be  knew  that  his  act  might  mis- 
lead some  one  to  bis  disadvantage,  then  It 
was  his  duty  to  Inquire  before  acting,  and 
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If  he  acted  without  making  the  inqnlry  and 
thereby  misled  his  adversary  be  might  be  es- 
topped, but  that  wonld  not  be  a  ratlQcatlon. 
Estoppel  proceeds  on  the  idea  that  the  par- 
ty's conduct  has  been  such  as  to  Induce  his 
adversary  to  talce  certain  action  on  the  faith 
of  it,  and  It  would  worlt  Injury  to  his  ad- 
versary if  the  party  were  now  allowed  to 
show  that  the  facts  on  which  his  adversary 
was  thus  induced  to  rely  were  not  true,  al- 
though they  were  in  fact  not  true.  But  that 
element  of  fraud  does  not  enter  Into  ratltica- 
tlon.  Ratification  means  that  a  man  with 
his  eyes  open  adopts  and  gives  sanction  to 
an  act  done  In  his  name  which,  without  his 
sanction,  would  not  be  binding  on  him,  and, 
as  a  contract  Itself  may  be  implied  from  cir- 
cumstances, so  ratification  may  t>e  implied, 
ns,  for  example,  when  a  party  with  full 
Icnowledge  of  a  sale  and  knowledge  that  it 
was  not  binding  on  him  unless  he  chose  to 
adopt  the  unauthorized  act,  accepts  the  pro- 
ceeds. One  cannot  be  said  to  have  voluntari- 
ly ratified  an  act  unless  he  knew  that  be 
was  as  free  to  repudiate  It  as  he  was  to  ap- 
prove It ;  If  he  labored  under  the  belief  that 
It  was  binding  on  him  against  his  will.  Ills 
act  cannot  be  called  ratification.  If,  there- 
fore, these  parties  knew  or  were  informed 
when  they  received  the  tnoney  sent  them  by 
the  sheriff  that  it  was  the  proceeds  of  this 
land  sold  under  a  decree  of  court  for  parti- 
tion, and  knew  that  there  was  such  a  defect 
in  the  record  that  the  sale  without  their 
ratification  was  not  binding  on  them,  and  so 
knowing  or  being  Informed  accepted  the  mon- 
ey, they  ratified  the  sale,  and  it  was  binding 
on  them,  the  same  as  if  they  had  themselves 
sold  the  land  to  these  defendants  for  that 
much  money.  As  was  said  by  this  court  In 
Pockman  v.  Meatt,  49  Mo.  345,  loc.  cit.  349: 
"In  proceedings  In  partition  the  sale  is  by 
the  act  of  the  parties  themselves  as  well  as 
by  a  Judgment  •  •  •  •  Hence  an  acqui- 
escence in  the  Judgment,  either  by  petitioners 
or  re^iondents,  by  voluntarily  receiving  the 
proceeds  is  such  an  affirmance  as  waives  a 
right  to  ask  reversal.  It  is,  indeed,  a  volun- 
tary satisfaction,  and  places  it  beyond  the 
further  control  of  the  court."  In  that  case 
there  was  no  question  but  that  the  parties 
had  appeared  or  had  t>een  duly  summoned ; 
there  was  no  question  of  their  having  had 
full  notice  of  the  proceeding. 

In  Fischer  v.  Slekmann,  125  Mo.  165,  28  S. 
■Wt^SS,  to  which  we  are  referred,  the  plain- 
tiff who  sought  to  reclaim  his  interest  in 
land  sold  in  a  partition  suit  in  which  he  was 
a  party  defendant  was  a  minor  and  had  not 
been  properly  served  with  process,  although 
the  court  had  proceeded  to  appoint  a  guard- 
ian ad  litem,  and  had  rendered  Judgment  as 
If  he  had  been  properly  brought  in.  But  on 
the  trial  of  the  case  the  record  of  the  pro- 
bate court  showed  that  after  he  came  of 
age  he  received  from  his  guardian  his  full 
share  of  the  proceeds  of  the  sale  in  partition, 
and  acknowledged  the  same  in  open  court; 


on  the  trial  be  denied  that  be  had  received 

the  money,  but  this  court  said  that  his  single 
oath  after  the  death  of  his  guardian  could 
not  outweigh  the  solemn  court  record.  In 
that  case  there  was  no  question  but  that  be 
knew  what  It  was  for.  There  Is  no  use  re^ 
viewing  other  cases  cited  by  the  learned 
counsel  because  no  one  disputes  the  proposi- 
tion that  even  though  the  sale  by  the  sheriff 
should  be  found  to  be  Invalid,  still.  If  these 
plaintiffs,  knowing  that  the  money  they  re- 
ceived from  the  sheriff  was  the  proceeds  of 
the  sale  of  the  land  in  question  sold  under  a 
decree  in  partition  In  which  they  were  par- 
ties, accepted  the  money  they  are  to  be  ad- 
Judged  as  having  ratified  the  sale  and  are 
not  entitled  to  the  land. 

Did  they  have  that  knowledge?  We  start 
with  the  fact  that  the  record  in  the  partition 
suit  does  not  show  any  personal  service;  it 
shows  only  constructive  notice.  Notice  by 
publication  to  a  nonresident  is  a  process  to 
which  the  law  Is  driven  by  necessity.  If  the 
party  Is  a  nonresident,  and  the  order  of  pub- 
lication is  properly  made  and  properly  pub- 
lished and  due  proof  thereof  made,  the  law 
conclusively  presumes  notice  to  the  nonresi- 
dent, and  will  not  listen  to  evidence  to  the 
contrary.  But  that  presumption  only  goes  so 
far  as  to  sustain  the  Jurisdiction  of  the  court 
in  its  proceedings  in  that  case.  It  does  not 
follow  the  nonresident  In  bis  after-conduct 
in  reference  to  the  subject  of  the  suit,  and 
attach  to  him  a  fictitious  notice  of  the  coort'B 
proceedings.  Before  the  doctrine  of  estoppel 
or  ratification  In  reference  to  the  court  pro- 
ceedings can  be  applied  to  his  subsequent 
conduct  based  on  the  theory  of  his  knowledge 
of  those  proceedings,  it  must  be  shown  that 
he  had  actual  knowledge.  Now  what  knowl- 
edge did  these  plaintiffs  have  of  the  facts  on 
which  the  charge  of  ratification  is  based? 
They  testify  that  they  had  no  such  knowl- 
edge. They  knew  that  they  had  given  a 
mortgage  on  some  of  their  land  to  Mann 
Bros.,  and  they  supposed  the  money  came 
from  a  sale  under  that  mortgage.  Bear  in 
mind  that  they  were  women,  at  least  two  of 
them  were.  What  lawyer  of  experience  will 
say  that  a  woman,  however  intelligeut  she 
may  be,  is  as  familiar  with  law  terms  as  a 
man  who  has  been  accustomed  to  observing 
court  proceedings?  They  testify  positively 
that  they  never  heard  of  the  partition  suit 
until  two  years  after  the  land  had  been  sold; 
and  their  testimony  is  not  disputed  by  a 
court  record  as  was  the  oral  testimony  crit- 
icised in  the  case  of  Fischer  v.  Slekmann 
above  mentioned.  The  only  evidence  to  gain- 
say what  they  said  is  the  testimony  of  the 
ex -sheriff  and  the  receipts  which  he  produc- 
ed. All  the  information  that  they  derived 
as  to  the  source  of  the  money  was  from  the 
ex-sheriff,  and  he  said  himself  that  he  did 
not  inform  them  what  land  had  been  sold  or 
under  what  proceeding.  He  said  be  gave 
them  no  details,  presuming  that  If  they  want- 
ed information  they  wonld  ask  queetioiis. 
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The  typewritten  letter  said  nothing  about  a 
partition  salt,  nor  did  it  mention  any  particu- 
lar land,  except  the  "Long  field,"  the  pro- 
ceeds of  which  It  said  Mann  Bros.  got.  Mann 
Bros,  was  the  firm  to  whom  the  mortgage 
was  given,  and  there  was  sufficient  mention 
of  Mann  Bros.'  participation  In  the  matter  In 
the  sherUrs  letter  to  justify  an  Inexperienced 
woman  in  inferring,  as  these  women  say  they 
did  infer,  that  the  money  they  received  was 
from  a  sale  under  that  mortgage.  We  are 
not  now  talking  about  what  they  ought  to 
have  known,  but  what  they  did  know;  not 
what  they  ought  to  have  inferred,  but  what 
they  did  Infer.  It  does  not  clearly  appear 
that  the  ex-sheriff  himself  knew  that  the 
land  in  this  suit  was  the  land,  which  brought 
the  money  he  sent  to  the  plaintiffs.  The  sale 
was  made,  according  to  the  recital  in  the 
deed,  February  9,  1807,  but  it  was  not  until 
a  year  and  a  half  thereafter  that  he  sent 
the  money.  He  said:  "I  made  two  sales  of 
this  Stewart  land.  I  think  I  made  two  re- 
ports of  sale,  one  for  tiie  first  and  one  for  the 
last.  I  also  made  two  remittances.  I  have 
the  checks  here  I  sent  for  the  proceeds  of 
the  first  sale,  and  these  checks  are  dated  De- 
cember 28,  1895,  and  seem  to  have  been  here 
by  the  bank  Januar}'  9,  1896.  The  checks  I 
now  have  in  my  hand  are  not  for  any  money 
received  for  the  sale  of  the  land  in  question. 
•  •  •  I  paid  Dave  Mann  out  of  this  parti- 
tion sale  1182.95."  The  witness  also  said: 
"There  bad  been  a  previous  sale  of  some 
more  lands  in  partition  in  which  these  par- 
ties were  interested.  There  were  two  suits, 
both  of  them  being  William  Blley,  Plaintiff, 
V.  Cynthia  G.  Hector  et  al..  Defendants." 
Respondents  in  their  brief  controvert  the 
statement  that  there  were  two  suits,  and  im- 
ply that  the  ex-sheriff  was  mistaken.  There 
Is  no  doubtful  meaning  to  what  he  said  on 
that  subject,  and  he  was  their  own  witness, 
and  the  only  witness  by  whom  they  seek  to 
prove  knowledge  to  bind  the  defendants.  If 
he  was  liable  to  have  been  mistaken  about 
as  Important  a  fact  as  that,  can  we  say  that 
he  was  not  mistaken  in  other  particulars? 
But  the  receipts  In  evidence  do  say  "being 
the  amount  in  full  due  me  from  the  sale  of 
certain  real  estate  sold  for  partition  on  the 
19th  day  of  February,  1897,  under  an  order 
Issued  by  the  circuit  court  of  Pemiscot  coun- 
ty, Missouri,  in  the  case  of  William  Riley  v. 
Cynthia  G.  Hector  et  al."  From  that  recital 
it  is  contended  that  they  bad  full  knowledge 
of  the  whole  transaction;  knowledge  of  such 
a  character  that  would  make  the  receipt  of 
the  money  such  an  approval  that  would  put 
them  precisely  in  the  same  position  as  if 
they  had  made  the  sale  themselves.  Grant- 
ing, for  sake  of  the  argument,  that  the  re- 
cital is  evidence  of  that  fact,  still  a  receipt  is 
only  prima  facie  evidence,  while  all  the  oth- 
er evidence  in  this  case  shows  that  they  did 
not  know.  Those  receipts  were  written  by 
the  sheriff  and  sent  to  them  to  sign.  There 
la  no  evidence  that  these  defendants  ever 


saw  or  heard  of  those  receipts  or  based  any 
action  on  them;  their  own  evidence  is  to' 
the  contrary.  The  evidence  for  the  defend-- 
ants  shows  that  there  were  two  partition 
suits,  between  the  same  parties,  two  reports 
of  sale,  and  two  remittances.  Thetr  witness 
testified  that  the  remittances  for  which  the 
receipts  were  shown  were  for  the  land  now 
in  suit;  but  he  does  not  say  that  he  so  in- 
formed the  plaintiffs,  and  there  is  nothing 
either  In  the  letters  or  the  receipts  to  indi- 
cate what  land  the  remittance  was  for.  The 
letter  says  It  was  for  land  sold  during  the 
February  term,  1897,  of  the  circuit  court, 
and  the  receipt  recites  that  It  was  for  land 
sold  February  19,  1897;  that  Information 
might  have  put  the  parties  on  the  Inquiry 
which  would  have  led  to  knowledge  of  the 
fact,  but  the  question  now  is  not  what  they 
might  have  known  if  they  had  pursued  the 
inquiry,  but  what  did  they  know.  In  my 
judgment  the  evidence  does  not  show  that 
the  plaintiffs  when  they  received  the  money 
had  such  knowledge  of  the  transaction  as  to 
amount  to  a  voluntary  ratification  of  the 
sale.  Of  course  they  cannot  keep  the  money 
if  they  recover  the  land,  but  the  court  can 
take  care  of  that  point  In  Its  decree  even  if 
the  plaintiffs  bad  not  offered,  as  they  have  in 
their  petition,  to  refund  the  money. 

Defendants  also  Insist  that  the  plaintiffs 
have  been  guilty  of  such  laches  as  will  bar 
their  suit.  The  law  of  laches  is  an  equitable 
doctrine,  and  is  apiilled  when  there  are  eq- 
uities that  would  suffer  by  the  delay  If  the 
rule  was  not  applied.  But  there  Is  nothing 
in  the  facts  of  this  case  that  would  bar  the 
plaintiffs  on  that  ground.  Their  testimony  Is 
that  they  did  not  learn  of  the  partition  suit 
until  two  years  after  their  land  had  been 
sold,  and  then  they  immediately  sought  the 
advice  of  counsel  and  Instructed  them  to 
bring  suit.  It  seems  that  suit  was  not 
brought  until  1905,  but  defendants  have  suf- 
fered nothing  by  the  delay;  no  equities  have 
intervened.  In  their  brief  they  say  that  plain- 
tiffs have  waited  until  respondents  have  re- 
claimed the  land  from  a  marsh  and  swamp 
and  made  a  valuable  farm  of  It.  If  it  was  a 
swamp  and  has  been  reclaimed,  there  is 
nothing  in  the  evidence  to  show  that  the  re- 
spondents caused  the  drainage.  We  know 
that  our  law  provides  for  a  system  of  public 
drainage,  and  we  also  know  that  that  system 
is  In  operation  in  many  parts  of  this  state. 
The  only  improvements  they  have  made,  ac- 
cording to  the  evidence.  Is  building  a  fence 
and  clearing  20  acres,  of  which  we  have  al- 
ready spoken;  the  increment  otherwise  must 
have  come  from  waiting. 

There  are  no  particular  equities  In  the  case 
to  bend  the  law  to  the  one  side  or  the  oth- 
er. The  def«idants  bought  about  100  acres 
of  land  for  $110.  They  have  spent  $1S0  to 
$200  in  fencing,  and  have,  cleared  20  acres. 
They  have  sold  off  the  place  $500  worth  of 
timber,  and  received  In  rents  and  profits 
more  than  eaougb  to  pay  for  the  Improve- 
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menta  and  taxes.  If  the  title  tbey  got  at  the 
BherUTs  sale  is  yalld,  It  Is  their  land  by  the 
cold  measure  of  the  law;  if  not  valid,  it  is 
the  plalntUIs'  land  by  the  saxue  meaanre. 


STATE  ex  tel.  GAVIN  t.  MUENCH  et  al. 
(Supreme  Court  of  MinourL    Feb.  2,  1910.) 

1.  CouBTs  (I  172*)— LTMrnsD  Jubisdiotion— 
TnXB  TO  Reai,  Pbopebty. 

In  a  suit  in  the  circuit  court  of  the  dty  of 
St.  Louis  to  enjoin  the  obstruction  of  half  of  a 
street,  the  answer  alleged  that  the  gtrnnt  had  not 
been  opened  by  any  order  of  the  f  ouiuy  court, 
nor  had  a  plat  thereof  been  made  end  filed,  and 
had  not  been  used  as  a  puhlic  highway  by  the 
puhlic  for  10  consecutive  years  prior  to  the  fil- 
inj;  of  the  petition.  The  answer  also  alleged 
that  the  street  had  never  been  accepted  by  the 
county  court  as  a  public  highway  or  used  by  the 
public  as  such  since  its  dedication,  wherefore  de- 
fendant claimed  title  to  the  middle  of  the  street 
adjacent  to  lots  owned  by  him,  with  the  right 
to  erect  the  fence,  etc.  Held  that,  since  a  de- 
cree for  plaintiff  would  charge  the  land  claimed 
by  defendant  with  an  easement  and  invest  title 
in  the  street  in  that  extent  in  the  county,  title 
to  realty  was  involved  within  Rev.  St.  1899,  | 
664  (Ann.  St.  1906,  p.  593),  providing  that  suits 
whereby  the  title  to  realty  may  be  affected  shall 
be  brought  within  the  county  within  which  the 
realty  is  situate,  bo  that  the  court  had  no  ju- 
risdiction where  the  realty  was  situate  in  the 
county  of  St.  Louis,  outside  the  limits  of  the 
city. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  If  112-117;    Dec.  Dig.  |  172.*] 

2.  PboHIBITION    (i    28*)— 4)UE8TI0RS    C!ONSID- 
EBED. 

In  prohibition  to  prevent  respondent  from 
taking  further  proceedings  in  a  suit  on  the 
ground  of  want  of  jurisdiction  of  the  subject- 
matter,  questions  which  go  to  the  merits  of  the 
case  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  |  77 ;   Dec  Dig.  {  28.*] 

In  Banc.  Petition  for  prohibition  by  the 
State,  on  the  relation  of  Stephen  J.  GaTln, 
against  Hugo  Muench  and  others.  Writ 
awarded. 

At  the  suggestion  of  relator,  made  in  his 
petition  filed  herein,  on  July  23,  1909,  one  of 
the  Judges  of  this  court  issued  a  preliminary 
rule  to  respondents,  requiring  them  to  show 
cause  why  a  writ  of  prohibition  should  not 
issue  herein  made  returnable  October  12, 
1909. 

The  facts,  as  ai^>ear  from  the  petition  and 
the  return  made  thereto,  are  substantially  as 
follows:  Hugo  Muench,  one  of  the  respond- 
ents, at  all  the  times  herein  mentioned  was 
one  of  the  Judges  of  the  circuit  court  of  the 
city  of  St.  Louis,  and  the  other  respondents, 
as  well  as  the  relator,  were  residents  of  said 
city.  On  December  6,  1907,  respondent  Rob- 
ert R.  Hutchinson  filed  In  the  circuit  court 
of  said  city  his  petition  for  an  injunction 
against  relator  as  defendant,  claiming  relief 
In  the  matters  hereinafter  stated;  and  on 
the  same  day  said  Hutchinson,  as  curator  of 
respondent,  Mary  H.  Anderson,  filed  her  peti- 
tion also  against  relator  as  defendant  in  said 


conrt,  pnylng  for  same  relief.  Tbe  relator 
filed  a  demurrer  in  each  of  said  causes,  rais- 
ing the  question  of  the  Jurisdiction  of  said 
court  over  the  subject-matter  of  each  of  said 
snlts.  On  February  18,  1906,  by  agreement 
of  parties,  said  causes  were,  by  order  of 
court,  consolidated;  Mary  H.  Anderson  in 
the  meantime  having  reached  the  age  of  her 
majority.  The  petitions  in  said  causes  were 
identical  in  substance,  and  they  will,  for 
that  reason,  hereinafter  be  referred  to  as  one 
case. 

The  petition  of  plaintiffs,  respondents  here, 
in  said  cause  stated  that  Robert  B.  Hutchin- 
son and  Mary  H.  Anderson  were  the  owners 
of  lots  Nob.  8,  9,  10,  and  11,  in  Hutchinson's 
subdivision,  lying  entirely  within  the  county 
of  St  Louis,  In  the  state  of  Missouri;  that 
on  June  21,  1870,  one  E.  C.  Hutchinson,  from 
whom  respondents  claim  title  to  their  prop- 
erty, had  duly  executed  and  acknowledged  a 
plat  of  said  Hutchinson's  subdivision,  which 
said  plat  was  recorded  with  the  recorder  of 
deeds  of  said  county  of  St.  Louis;  that  the 
relator,  Stephen  J.  Gavin,  was  the  ownar  by 
purchase  on  June  19,  1905,  of  lots  5  and  6 
of  said  Hutchinson's  8ul)dlvIsion,  lying  In 
the  county  of  St  Louis ;  that  upon  said  plat, 
as  filed  by  said  B.  O.  Hutchinson,  a  street 
60  feet  broad  and  designated  as  Barnes  ave- 
nue^ lying  between  the  property  owned  by 
the  respondents  and  the  property  of  the  re- 
lator, was  dedicated  as  a  public  road  for- 
ever ;  and  that  a  street  50  feet  wide,  running 
from  said  platted  Barnes  avenue  in  a  north- 
erly direction  to  the  northernmost  limits  of 
said  subdivision,  along  the  east  line  of  rela- 
tor's lot  No.  6,  was  dedicated  as  a  public 
road  forever. 

Respondents'  petitions  further  state: 
"That  said  Barnes  avenue  and  said  street  50 
feet  wide,  extending  north  and  south  between 
said  lots  4  and  5,  have  not  heretofore  been 
opened  by  any  order  of  the  county  court  of 
said  St  Louis  county,  nor  a  plat  made  there- 
of and  filed  with  the  clerk  of  said  county 
court,  nor  have  said  roads  or  either  of  them 
been  used  as  public  highways  by  the  travel- 
ing public  for  a  period  of  10  consecutive 
years  next  prior  to  the  filing  of  this  petition, 
nor  has  there  been  any  public  money  or  la- 
bor expended  upon  said  roads  or  either  of 
them  for  said  period  of  10  consecutive  years." 
And  respondents'  said  petitions  further  state : 
'That  the  said  Gavin  (meaning  the  relator 
herein)  has  denied  that  said  Barnes  avenue 
has  ever  been  accepted  by  the  said  county 
court  as  a  public  road,  and  that  said  Barnes 
avenue  has  never  been  used  by  tbe  public  as  a 
public  road  at  any  time  since  Its  dedication  as 
aforesaid,  and  that  said  county  court  has 
declined  to  assume  Jurisdiction  of  said  Barnes 
avenue  as  a  public  road.  Rdator  further 
states  to  the  conrt  that  said  petition  of  re- 
spondents thereupon  proceeded  to  set  up  that 
the  relator  had  erected  upon  that  portion  of 
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Barnes  avenue  lyin^  next  hla  lots  Noa.  6  and 
6  and  within  tbe  middle  line  of  said  Barnes 
avenue  a  certain  railroad  embankment  and 
switch  track  and  a  certain  fence,  and  that 
said  relator  had  suffered  to  remain  upon  the 
middle  line  of  said  street  CSO  feet  wide  a  cer- 
tain fence;  that,  by  reason  of  said  fences 
and  embankment,  respondents  were  deprived 
of  their  easement  of  ingress  and  egress  upon 
and  over  said  Barnes  avenue,  and  said  street 
60  feet  wide  lying  next  to  the  lots  of  the 
relator  within  the  middle  line  of  said  streets : 
Wherefore  the  respondents  asked  for  dam- 
ages and  that  said  embankment  and  fences 
shall  be  removed,"  and  that  he  be  perma- 
nently enjoined  from  replacing  or  maintain* 
ing  them  in  said  streets,  etc. 

"Relator  states  that  under  the  Oonstltu- 
tlon  and  laws  of  the  state  of  MlsBonri,  and' 
more  particularly  by  section  B64  of  the  Re- 
vised Statutes  of  Missouri  of  1899,  it  is  pro- 
vided that  suits  for  the  possession  of  real  es- 
tate, or  whereby  the  title  thereto  may  be  af- 
fected, shall  be  brought  within  the  county 
within  which  such  real  estate,  or  some  part 
thereof,  is  situated ;  that  by  the  allegations  of 
respondents'  petitions  filed  herein  all  of  the 
real  estate  mentioned  in  said  petitions  as  be- 
longing to  respondents  and  relator  was  situ- 
ated in  the  county  of  St  Louis,  state  of 
Missouri,  and  without  the  limits  of  the  city 
of  St.  Liouls,  but  that  said  suits,  and  both 
of  them,  were  brought  in  the  circuit  court  of 
the  city  of  St  Louis  as  aforesaid  and  were 
then  pending  before  Judge  Hugo  Muench,  re- 
spondent herein,  as  aforesaid;  that  from  the 
allegations  of  aald  petitions,  and  both  of  them, 
it  appears  that  said  streets  had  been  aban- 
doned by  reason  of  their  nonuser  by  the  pub- 
lic for  the  period  of  10  consecutive  years 
preceding  the  filing  of  said  petitions,  as  will 
more  particularly  appear  from  sections  9472 
and  9694  of  the  Revised  Statutes  of  Missouri 
of  1899,  and  that  therefore  the  title  to  said 
streets,  and  each  of  them,  had  vested  up  to 
the  middle  line  of  said  streets  In  the  owners 
of  the  abutting  property ;  that  your  relator 
was  therefore  the  owner  in  fee  up  to  the 
middle  line  of  said  streets  where  the  same 
adjoined  his  said  lots  5  and  6,  and  that, 
therefore,  the  obstructions  complained  of  In 
respondents'  petitions  were  erected  apon  real 
estate  the  title  of  which  was  vested  in  the 
relator,  and  that  the  respondents,  and  each 
of  them,  were  seeking  to  charge  said  prop- 
erty with  an  easement  in  favor  of  said  re- 
spondents, and  that  therefore  the  title  to  said 
property  was  necesBarily  affected  by  said  ac- 
tions, and  both  of  then^.  Tour  relator  fur- 
ther states  that  by  the  laws  of  the  state  of 
Missouri,  as  aforesaid,  the  said  circuit  court 
of  the  city  of  St.  Louis  and  Judge  Muench, 
the  respondent  herein,  as  one  of  the  Judges  of 
said  court,  was  without  Jurisdiction  of  the 
subject-matter  to  try  said  causes;  that  your 
relator,  as  will  appear  from  the  files  In  said 
causes  submitted  tierewlth,  filed  In  both  ac- 
tlont  demorrert  to  said  petitions,  and  for 


grounds  for  said  demurrers  stated  that  said 
court  was  without  Jurisdiction  of  the  sub- 
ject-matter of  said  actlods,  in  that  the  same 
was  for  the  possession  of  and  affected  title 
to  real  estate  situate  in  St  Louis  county,  but 
that  respondent  Judge  Muench  overruled  said 
demurrers,  and  thereafter  overruled  the  gen- 
eral demurrers  filed  by  relator ;  that  thereaft- 
er relator  filed  answers  in  said  causes,  in 
which  answers  relator  set  up  the  plea  to  the 
Jurisdiction  of  said  circuit  court  of  the  city 
of  St  Louis  and  claimed  title  in  the  half  of 
said  streets  lying  next  to  his  said  lots  5  and 
6  by  reason  of  the  abandonment  of  said 
streets,  and  for  these  reasons,  toother  with 
other  defenses,  stated  that  the  respondents 
Robert  R.  Hutchinson  and  Mary  H.  Anderson 
were  not  entitled  to  charge  his  said  property 
with  an  easement  of  ingress  and  egress,  and 
were  not  entitled  to  any  rights  over  his  said 
property.  Bdator  farther  shows  that  said 
respondent  Judge  Muench  overruled  said 
pleas  to  the  Jurisdiction  and  proceeded  to  try 
and  determine  said  causes,  and  thereafter,  to 
wit  on  the  15th  day  of  July,  1909,  as  will  ap- 
pear by  the  files  In  said  causes  herewith  sub- 
mitted, said  respondent  Judge  Muench  found 
In  favor  of  said  respondents  Robert  R. 
Hutchinson  and  Mary  H.  Anderson,  and 
against  said  relator,  and  found  that  said 
streets  were  duly  dedicated  and  existing 
streets,  and  that  said  respondents  had  a  right 
to  ingress  and  egress  over  said  streets  and 
over  that  half  lying  next  to  the  lots  of  the 
relator,  and  did  order  and  decree  that  said 
relator  remove  said  embankment  and  fences 
from  said  streets,  and  be  hereafter  enjoined 
from  obstructing  said  streets  or  either  of 
them.  Relator  further  states  tliat  by  said 
decree  his  title  to  real  estate  in  the  half  of 
said  streets  adjoining  said  lots  5  and  6  is 
directly  affected.  And  relator  further  states 
that,  under  the  Constitution  and  laws  of  the 
state  of  Missouri,  it  is  made  the  duty  of  the 
Supreme  Court  to  see  that  the  circuit  court 
of  the  city  of  St  Louis  and  all  divisions 
thereof  and  the  Judges  thereof,  as  well  as 
other  Inferior  courts,  keep  within  the  bounds 
and  limits  of  their  respective  Jurisdictions 
prescribed  for  tiiem  by  the  statutes  and  Con- 
stitution of  the  state  of  Missouri.  Relator 
states  that  said  proceedings  In  the  circuit 
court  of  the  city  of  St  Louis  before  Hugo 
Muench  as  Judge  of  Division  No.  1  thereof 
are  in  violation  of  the  Constitution  and  laws 
of  the  state  of  Missouri  and  to  the  manifest 
damage,  prejudice,  and  grievance  of  the  re- 
lator and  of  the  public,  and  are  wholly  Illegal 
and  void ;  that  said  circuit  court  of  the  city 
of  St  Louis,  and  said  Hugo  Muench,  as 
Judge  thereof,  has  no  Jurisdiction,  power,  or 
authority  to  try  said  causes  or  to  compel  the 
relator  to  submit  to  the  decree  of  said  court 
therein.  And  relator  further  states  that  said 
proceedings  filed  as  aforesaid  are  direct  en- 
croachments upon  the  authority  and  Jurisdic- 
tion of  the  circuit  court  of  St  Louis  county. 
And  your  relator  herewith  exhibits  to  this 
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court  the  records  and  proceedings  had  in  the 
said  court  In  said  cause  In  establishment  of 
the  matter  stated  in  his  petition.  Wherefore, 
your  relator,  imploring  the  aid  of  this  honor- 
able court,  prays  to  be  rellered  and  that  he 
may  have  the  state's  writ  of  prohibition  di- 
rected to  the  said  Hugo  Mueneh,  Judge  of 
the  said  ioourt,  and  to  the  said  Robert  R. 
Hutchinson  and  Mary  H.  Anderson,  respond- 
ents herein,  to  prohibit  them  and  him  from 
pursuing  and  holding  the  pleas  aforesaid,  and 
from  taking  any  further  cognizance  or  mak- 
ing any  further  order  in  the  said  causes  be- 
fore him  touching  or  concerning  the  prem- 
ises." 

The  return  la  quite  lengthy.  It  set  out  in 
full  the  petition,  demurrer  filed  thereto,  the 
answer,  the  findings  of  facts  made  by  the 
court,  and  the  decree  of  court  entered  in  said 
cause.  Much  of  this,  however,  is  foreign  to 
the  legal  proposltionB  Involved  In  this  case, 
and  xuay  for  that  reason  be  omitted  from 
this  statement. 

The  principal  facts  of  that  case  are  suffi- 
ciently indicated  by  the  findings  of  facts 
made  and  filed  by  the  court  therein,  which 
are  as  follows:  "These  two  cases  having 
been,  by  consent,  tried  together  upon  the 
same  evidence,  and  the  defendant  (who  is  the 
saiue  In  each  case)  having  requested  that  a 
finding  of  facts  be  made  therein,  the  follow- 
ing are  therefore  by  the  court  found  to  be  the 
facts,  applicable  alike  to  each  case:  It  Is 
found  that  the  common  source  of  title  to 
all  the  property  or  real  estate  Involved  in 
these  causes  was  one  E.  C.  Hutchinson,  who 
acquired  the  same  from  John  Lay  and  wife 
by  deed  dated  December  20, 1854,  and  record- 
ed in  the  county  of  St.  Louis,  Mo.,  on  Janu- 
ary 2,  1856,  in  Book  169,  page  510  thereof. 
That  on  June  25,  1870,  said  B.  C.  Hutchinson 
regularly  filed  in  the  office  of  the  recorder  of 
deeds  of  said  county  an  acknowledged  plat 
of  a  subdivision  of  the  property  so  acquired 
from  Lay  and  wife,  dividing  the  same  into 
certain  number  of  lots,  of  different  dimen- 
sions and  area,  and  thereby  dedicating  to 
public  use  forever  Barnes  avenue,  running 
through  said  subdivision  from  east  to  west, 
60  feet  wide,  from  'Fruit  HUI  Subdivision' 
on  the  east,  to  lot  Xo.  12  of  said  subdivision, 
and  SO  feet  wide,  adjoining  said  lot  No.  12, 
and  also  another  street,  50  feet  wide,  be- 
tween said  Barnes  avenue  and  St  Charles 
Bock  Boad,  running  north  and  south,  be- 
tween lots  5  and  4  of  said  subdivision.  That 
defendant  Gavin  now  owns,  and  at  the  sev- 
eral times  complained  of  did  own,  lots  6  and 
6  of  said  Hutchinson's  subdivision,  having 
acquired  the  same  by  mesne  conveyances 
from  the  common  source  of  title;  that  the 
first  of  said  conveyances  of  lots  5  and  6  was 
executed  by  said  E.  C.  Hutchinson  to  one 
John  Q.  Burd,  which  deed  la  on  Its  face  dat- 
ed June  18,  1870,  but  in  fact  was  not  ac- 
knowledged or  delivered  until  the  6tb  day 
«f  July,  1870,  to  wit,  after  the  acknowledg- 


ment and  recording  of  the  plat  of  Hutchin- 
son's subdivision,  and  the  dedlcatl(»i  of  the 
streets  aforesaid,  and  that  both  in  and  b7 
said  deed  of  Hutchinson  to  Burd,  as  also  In 
and  by  the  deed  from  Henrietta  Robellng  et 
al.  to  defendant  Oavln  (dated  June  21,  1905, 
and  recorded  in  book  167,  at  page  75,  Rec- 
ords of  the  County  of  St  Louis),  said  lots 
5  and  6  are  described  as  being  bounded  on 
the  south  by  Barnes  avenue,  and  on  the  east 
by  a  street  50  feet  wide.  That  on  March  27, 
1906,  defendant  Gavin  filed  with  the  county 
court  of  the  county  of  St  Louis  a  written  ap- 
plication or  petition  in  and  by  whidi  as  own- 
er of  said  lots  5  and  6  he  asked  for  an  order 
of  said  county  court  permitting  him  to  build 
and  c^ierate  a  switch  along,  over,  and  upon 
said  Bamea  avenue,  which  In  said  petition 
the  defendant  described  as  a  street  60  feet 
wide,  forming  the  southern  boundary  line 
of  his  said  property,  and  wliich  petition  was 
accompanied  by  a  plat  of  the  premises  in 
question,  showing  said  Barnes  avenue  as  a 
street  60  feet  wide,  south  and  in  front  of  said 
lots  5  and  6.  That  said  petition  was  by  said 
county  court  on  April  3,  1906,  dismissed  for 
alleged  want  of  Jurisdiction.  And  the  court 
further  finds  that  said  Barnes  avenue  from 
about  the  time  of  said  dedication  and  the 
filing  of  the  plat  of  Hutdilnson's  subdivision 
was  used  as  a  road  or  passageway  by  the 
persons  immediately  adjoining  the  same,  and 
a  few  other  persons  in  that  neighborhood, 
both  for  vehicles  and  foot  passage,  but  tbat 
the  same  was  never  opened  towards  the  west, 
or  beyond  the  property  in  Hutchinson's  sub- 
division, and  was  therefore  not  in  general 
use  as  a  public  thoroughfare,  and  that  for 
much  of  the  time  since  said  dedication,  and 
up  to  this  time,  there  was  a  gate,  or  a  set  of 
railings  at  a  point  east  of  Hutchinson's  sub- 
division, across  said  Barnes  avenue,  project- 
ed eastwardly,  which  gate  was  designed  to, 
and  did,  keep  cattle  from  the  fields  and  prem- 
ises of  tenants  in  said  Hutchinson's  subdivi- 
sion, but  which  gate  could  readily  be  opened, 
and  was  opened  by  all  persons  intotdlng  to 
use  Barnes  avenue  west  of  said  gate  for  pur- 
poses of  driving  or  walking.  That  hereto- 
fore, and  for  more  than  10  years  prior  to  the 
Institution  of  this  action,  there  was  a  sub- 
stantial fence  in  front  of  lots  5  and  6,  and 
practically  upon  and  along  the  northern  line 
of  Barnes  avenue  according  to  said  dedica- 
tion ;  and  there  was  also  a  fence  during  the 
same  time  running  along  the  center  line  of 
said  50-foot  street  to  the  east  of  lot  6  of  said 
subdivision,  and  that  said  50-foot  street  has 
never  at  any  time  been  used  as  a  public  or 
traveled  street  but  said  western  half  there- 
of has  for  about  15  years  been  used  and  oc- 
cupied In  conjunction  with  said  lot  5  by 
the  owners  or  temporary  occupants  of  said 
lot  And  I  do  further  find  from  the  evidence 
that  the  defendant  Stephen  J.  Gavin,  after 
the  purchase  by  him  of  said  lots  5  and  6,  and 
after  the  dismissal  of  his  said  petition  by 
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the  county  court  of  St  Louis  conuty,  did 
proce^  to  erect  a  fence  along  tbe  center 
line  of  said  Barnes  avenue  In  frmit  of  said 
lots  5  and  6,  extending  east  to  the  point 
where  the  same  struck  the  projected  center 
line  of  said  50-foot  street,  and  did  further 
build  a. fence  from  that  point  northwardly 
along  said  projected  center  line  until  the 
same  struck  and  connected  with  said  old 
fence  along  the  center  line  of  said  50-foot 
street,  and  that  at  or  about  the  same  time 
said  defendant  caused  to  be  erected  upon 
and  along  tbe  northern  half  of  said  Barnes 
avenue  from  a  point  about  midway  the  south- 
em  boundary  of  said  lot  6,  thence  west,  in 
front  of  lots  10  and  11  of  said  subdivision, 
and  along  said  Barnes  avenue,  to  a  point  at 
or  near  the  main  line  of  a  railroad,  a  high 
embankment  varying  between  2  and  7  feet  in 
height,  which  embankment  Is  used  and  oc- 
cupied by  said  defendant  to  carry  switch 
tra<dc8  for  his  private  use,  and  which  obstruc- 
tions In  Barnes  avenue  were  so  erected  and 
imposed  without  the  consent  of  plaintlfT 
Hutchinson,  who  is  the  owner  of  lot  11,  and 
plalntlft  Mary  H.  Anderson,  who  Is  the  own- 
er of  lots  8,  9,  and  10  of  said  subdivision, 
and  that  the  property  of  said  plaintiffs  is 
damaged  to  some  extent  not  sufficiently  es- 
tablished as  to  amount  by  the  evidence,  and 
is  seriously  Inconvenienced  in  use  and  ac- 
cessibility by  reason  of  the  fences,  embank- 
ments, and  other  obstructions  placed  in  said 
Barnes  avenue  by  the  defendant,  and  tbe 
attempted  abolition  of  said  street  by  defend- 
ant." 

The  court  then  gave  certain  declarations 
of  law,  and  found  for  tbe  plaintiffs,  the  re- 
spondents here,  and  against  the  defendant, 
the  relator  here,  and  perpetually  enjoined 
him  from  maintaining  in  said  streets  the 
railroad  embankment  and  fence  mentioned 
in  the  pleadings,  and  from  otherwise  ob- 
structing the  same. 

The  return  also  shows  that  the  demurrer 
filed  by  relator  in  that  case  questioning  tbe 
Jurisdiction  of  the  circuit  court  of  the  city 
of  St.  Louis  to  try  tbe  cause  was  by  that 
court  overruled;  also  that  relator  raised  the 
same  question  by  his  answer  filed  therein, 
which  was  by  the  court  ignored,  and  not 
passed  upon. 

Fordyce,  Holliday  &  White,  for  relator. 
C.  K.  Skinker,  for  respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  The  question  here  presented  Is 
not,  did  the  circuit  court  of  the  city  of  St 
Louis  correctly  decide  the  case  of  Robert 
it  Hutchinson  et  al.  y.  Stephen  J.  Gavin; 
but  tbe  question  here  is:  Did  that  court 
have  Jurisdiction  over  the  subject-matter  of 
that  suit,  and  did  it  have  the  authority  to 
try  and  adjudicate  the  matters  and  things 
therein  involved?  Counsel  for  relator  deny 
U.had  such  Jurisdiction  and  authority;  while 
counsel  for  respondents  maintain  the  affirm- 


ative  of  that  proposition.  Tbls  brlefiy  and 
sharply  presents  the  legal  proposition  In- 
volved In  this  proceeding.  Relator  was 
the  owner  of  lots  5  and  6  of  Hutchinson's 
subdivision,  mentioned  In  the  pleadings,  and 
they  fronted  on  the  streets  therein  named. 
The  petition  In  said  cause  alleged,  among 
other  things,  that  said  streets  had  not  there- 
tofore been  opened  by  any  order  of  the  coun- 
ty court  of  said  St  Louis  county,  nor  a  plat 
made  thereof  and  filed  with  the  clerk  of 
said  court  nor  had  said  roads  or  either  of 
them  been  used  as  public  highways  by  the 
traveling  public  for  a  period  of  10  consecu- 
tive years  next  prior  to  the  filing  of  said 
petition,  nor  had  there  been  any  public  mon- 
ey or  labor  expended  ui>on  said  streets  or 
either  of  them  for  said  period  of  10  years. 
The  petition  also  stated  that  said  Gavin 
(meaning  'the  relator  herein)  denied  that 
said  streets  had  ever  been  accepted  by  the 
said  county  court  as  a  public  road,  and  that 
they  had  never  been  used  by  the  public  as 
such  at  any  time  since  their  dedication,  and 
that  said  county  court  had  declined  to  as- 
sume Jurisdiction  over  the  same.  The  an- 
swer of  relator  filed  therein  pleaded  sub- 
stantially the  same  facts  respecting  said 
streets  that  are  charged  In  the  petition  in 
that  regard.  The  answer  also  contained  a 
plea  challenging  the  Jurisdiction  of  the  cir- 
cuit court  of  the  city  of  St  IjOuIs  over  the 
subject-matter  of  that  suit  for  the  reason 
that  it  Involved  or  affected  title  to  real  estate 
located  in  a  different  county  from  that  in 
which  said  court  was  situated.  There  is  no 
question  but  what  the  relator,  the  defendant 
In  that  case,  claimed  title  to  the  land  men- 
tioned to  the  center  of  said  streets.  Tbe 
basis  of  his  claim  was  that  the  subdivision 
mentioned  had  not  been  properly  platted 
and  filed  with  the  clerk  of  the  county  court; 
that  said  court  had  never  accepted  said 
streets  or  done  any  work  upon  them;  and 
that  they  had  been  abandoned  as  such  by 
the  public  by  nonuser  for  a  period  of  10 
years.  In  fact  the  petition  in  that  case  not 
only  conceded  relator  claimed  title  to  said 
land  to  the  center  of  said  streets,  but  It  in 
express  terms,  charged  that  to  be  tbe  fact; 
but  respondents  now  try  to  escape  the  ef- 
fects of  that  concession  by  Insisting  that 
said  suit  was  an  equitable  proceeding  which 
acts  in  personam,  and  for  that  reason  cotild 
be  brought  and  maintained  in  the  county 
wherein  relator  resided.  Ordinarily  that  is 
true,  which  is  shown  by  the  following  well- 
considered  cases:  State  ex  rel.  v.  Bearing, 
180  Ho.  63,  79  S.  W.  454;  State  ex  rel.  v. 
Zachritz,  166  Mo.  813,  65  S.  W.  890.  89  Am. 
St  Rep.  711;  Olney  y.  Eaton,  66  Mo.  56»; 
Castleman  y.  Castleman,  184  Mo.  438,  83  S. 
W.  757;  Hewitt  y.  Price,  204  Mo.  81,  102  S. 
W.  647,  120  Am.  St  Rep.  681. 

But  an  exception  is  made  to  that  rule  by 
statute.  Section  564,  Rev.  St  1899  (Ann.  St 
1906,  p.  693),  provides  that  in  "suits  for  the 
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possession  of  real  estate,  or  whereby  the 
title  thereto  may  be  affected,  shall  be  brought 
In  the  county  within  which  such  real  es- 
tate, or  some  part  thereof,  is  situate."  As 
before  stated,  both  the  petition  and  the  an- 
swer filed  in  said  cause  show  that  the  re- 
lator, defendant  there,  set  up  and  claimed 
title  to  the  land  to  the  center  line  of  said 
streets  lying  adjacent  to  his  said  lots.  The 
Issues  thus  Joined  clearly  put  in  issue  the 
title  to  said  real  estate;  and  said  suit  nec- 
essarily iuToIved  or  affected  the  title  there- 
to within  the  meaning  of  said  section  of  the 
statute.  In  discussing  this  same  question, 
this  court  in  the  case  of  Castleman  v.  Caatle- 
man,  184  Mo.,  loc.  clt  438,  83  S.  W.  758,  said: 
"At  the  threshold  of  the  case  is  raised  a 
question  of  Jurisdiction.  Plaintiff  resides 
In  Cooper  county,  the  land  affected  by  the 
deeds  in  question  is  in  that  county,  the  suit 
was  Instituted  there,  the  summons  issued  to 
the  city  of  St  Louis,  where  defendant  re- 
sides, and  was  served  on  him  there.  De- 
fendant moved  the  court  to  dismiss  the  suit 
on  the  ground  that  the  circuit  court  of  Coop- 
er county  had  no  Jurisdiction.  The  motion 
was  overruled  and  exceptions  taken.  The 
position  of  appellant  on  this  point  Is  that 
this  is  a  personal  suit  and  could  be  brought 
only  in  the  county  of  his  residence  or  'where 
the  plaintiff  resides  and  the  defendant  may 
be  found.'  Appellant  is  correct  In  his  gener- 
al proposition  that  a  court  of  equity  acts  in 
personam.  And,  since  the  suit  is  personal  in 
its  character,  it  must  seek  the  person  to  be 
affected  in  the  county  of  his  residence  re- 
gardless of  where  the  thing  in  controversy 
may  be.  State  ex  rel.  v.  Zacbrltz,  166  Mo. 
813  [65  S.  W.  99G,  89  Am.  St  Rep.  711].  But 
our  statute  (section  564,  Rer.  St  1899)  has 
ingrafted  one  exception  to  that  rule.  It  is 
said:  'Suits  for  the  possession  of  real  es- 
tate, or  whereby  the  title  thereto  may  be 
affected,  shall  be  brought  in  the  county  with- 
in which  such  real  estate,  or  some  part  there- 
of. Is  situate.'  Title  to  real  estate  Is  direct- 
ly affected  In  this  suit  By  the  decree  ap- 
pealed from  the  appellant  is  divested  of  title 
and  the  plaintiff  invested  with  the  same. 
Keyte  ▼.  Plemmons,  28  Mo.  104;  Ensworth 
V.  Holly,  83  Mo.  370;  Railroad  v.  Mahoney, 
42  Mo.  467."  And  in  the  case  of  State  ex 
rel.  y.  Dearing,  this  court  said:  "As  to  re- 
spondent's first  contention,  it  is  only  neces- 
sary to  say  that  while  the  subject-matter 
of  the  controversy  In  that  suit  grew  out  of 
the  alleged  transactions  between  the  parties 
in  the  sale  and  transfer  of  the  land  in  Car- 
ter, Wayne,  and  Butler  counties,  the  title 
to  these  lands  was  in  no  way  involved  In  the 
controversy.  It  was  purely  and  simply  a 
suit  in  equity  operating  in  personam  upon 
the  defendants.  That  the  court  had  Jurisdic- 
tion of  the  persons  of  the  defendants  and  of 
the  subject-matter  of  the  controversy  be- 
tween them  la  manifest  upon  the  face  of  the 
statement  The  only  thing  that  Is  urged  giv- 
ing any  countenance  to  the  contention  that 


title  to  real  estate  Is  involved  In  that  con- 
troversy is  the  prayer  for  relief  in  which 
the  cancellation  of  the  notes  given  for  part 
of  the  purchase  money  for  these  lands,  and 
an  injunction  restraining  the  foreclosure  of 
the  deed  of  trust  given  to  secure  them  Is 
asked.  But  such  prayer  could  not  have  the 
effect  of  converting  plalntifTs  equitable  ac- 
tion in  personam  into  an  action  'affecting 
title  to  real  estate'  within  the  meaning  of 
the  section  relied  upon.  *In  granting  Injunc- 
tions the  court  operates  in  personam  and 
may  exercise  its  Jurisdiction  quite  independ- 
ently of  the  locality  of  the  act  to-  be  done. 
Being  an  order  directed  to  a  person,  it  does 
not  run  with  the  land.'  Kerr  on  Injunctions 
(3d  Ed.)  pp.  6,  7.  This  section  of  the  statute, 
like  the  constitutional  provision  vesting  ap- 
pellate Jurisdiction  In  this  court  in  cases  In- 
volving title  to  real  estate,  applies  only  to 
cases  in  which  title  to  land  is  the  subject 
of  the  controversy  and  in  which  the  Judg- 
ment will  operate  directly  upon  the  title, 
and  not  to  those  cases  where  the  title  to 
land  may  be  merely  a  subject  of  collateral 
inquiry  or  In  which  the  Judgment  will  only 
affect  the  title  Incidentally  or  collaterally. 
Ulrici  v.  Papin,  11  Mo.  43;  Railroad  v.  Ma- 
honey, 42  Mo.  467;  State  ex  reL  v.  Court  of 
Appeals,  67  Mo.  199;  Bailey  v.  Winn,  101 
Mo.  649  [12  S.  W.  1045];  McGregor  v.  Pol- 
lard, 130  Mo.  832  [32  S.  W.  640];  May  v. 
Mortgage  Trust  Co.,  138  Mo.  447  [40  S.  W. 
122];  Heman  v.  Wade,  141  Mo.  696  [43  S. 
W.  162];  Price  v.  Blankensbip.  144  Mo.  203 
[45  S.  W.  1123];  Gay  v.  Savings  &  Bldg. 
Ass'n,  148  Mo.  606  [51  S.  W.  403];  Bonner 
V.  LIsenby,  157  Mo.  165  [57  S.  W.  735];  Ozark 
Land  &  Lumber  Co.  v.  Robertson,  158  Mo. 
322  [59  S.  W.  69];  Vandergrif  v.  Brock,  15» 
Mo.  681  [59  S.  W.  979];  Davis  v.  Watson, 
158  Mo.  192  [59  S.  W.  65];  Bruner  Granitoid 
Co.  V.  Klein,  170  Mo.  225  [70  S.  W.  687]; 
Kllngelhoefer  v.  Smith,  171  Mo.  455  [71  S. 
W.  1008];  Balz  v  Nelson,  171  Mo.  682  [72 
S.  W.  527];  Porter  v.  Railroad,  175  Mo.  9« 
[74  S.  W.  992].  Moreover,  the  jurisdiction 
of  the  court  is  not  determined  by  the  prayer 
tor  relief,  but  by  the  facts  stated,  which  con- 
stitute the  cause  of  action,  and  should  those 
facts  not  warrant  the  relief  asked  and  it 
should  nevertheless  be  granted,  this  would 
be  error,  which  could  be  corrected  on  ap- 
peal, but  the  jurisdiction  of  the  court  would 
not  be  affected  thereby.  The  subject  of  re- 
spondent's first  contention  has  been  so  thor- 
oughly considered  and  threshed  over  in  the 
case  cited  and  in  others  therein  referred  to, 
that  further  comment  thereon  is  unneces- 
sary. Not  so  with  the  second."  To  the  s&me 
effect  are  Baker  v.  Squire,  143  Mo.  92,  44 
S.  W.  792;  Peters  v.  Worth,  164  Mo.  431, 
64  S.  W.  490.  It  is  also  disclosed  by  this 
record  that  the  streets  mentioned  In  the  pe- 
tition filed  in  said  suit  had  been  abandoned 
for  a  period  of  more  than  10  years  next  be- 
fore its  filing,  and  that  the  county  court  had 
expended  no  money  or  labor  opon  them  dor- 
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intr  Bald  period.  Under  that  state  of  facta 
It  might  well  be  argued  that  sectlona  MT2, 
8694,  Bey.  St.  1890  (Ann.  St  1906,  pp.  4S47, 
4421),  vested  tiie  title  to  one-hatf  of  said 
streets  adjoining  said  lota  In  relator.  Slkes 
T.  Railroad,  127  Mo.  App.  826,  lot.  clt  835, 
836,  106  S.  W.  700;  State  t.  Macy,  72  Mo. 
App.  427.  If  It  Is  tme,  as  contended  for  by 
relator,  that  he  owns  the  land  to  the  center 
of  said  streets  by  virtue  of  the  fact.  If  It  be 
a  fact,  that  the  streets  were  never  properly 
dedicated,  or  because  it  reverted  to  him,  by 
virtue  of  abandonment  and  nonuser,  then 
clearly  the  decree  rendered  by  the  circuit 
court  of  the  city  of  St  Loals  would  directly 
affect  and  charge  his  said  real  estate  with 
an  easement  and  thereby  establish  a  public 
highway  over  his  land  In  favor  of  the  coun- 
ty of  St  liouls.  Baker  v.  Squire,  143  Mo. 
82,  loc.  clt  99,  100,  44  S.  W.  792;  Monroe 
V.  Crawford,  163  Mo.  178,  63  S.  W.  378.  And 
to  that  extent  said  decree  would  divest  that 
much  of  the  title  and  Interest  In  and  to  said 
land  ont  of  relator,  and  Invest  the  same  In 
said  St.  Louis  county.  Castleman  v.  Castle- 
man,  supra;  Keyte  v.  Plemmons,  28  Mo.  104; 
Ensworth  v.  Holly,  33  Mo.  370;  Railroad  T. 
Mahoney,  42  Mo.  467. 

We  are,  therefore,  clearly  of  the  opinion 
that  the  circuit  court  of  the  city  of  St.  Louis 
had  no  Jurisdiction  over  the  subject-matter 
of  said  suit  filed  therein  by  respondents 
agralnst  relator,  nor  had  it  any  authority  to 
try  and  adjudicate  the  matters  and  things 
involved  therein. 

2.  There  are  several  other  questions  pre- 
sented and  argued  by  counsel  for  respond- 
ents, but  as  they  go  to  the  merits  of  the 
case,  they  cannot  now  be  considered,  for 
the  reason  that  the  circuit  court  of  the  city 
of  St  Louis  had  no  Jurisdiction  to  try  the 
cause. 

For  the  reasons  before  stated,  the  prelimi- 
nary rule  heretofore  Issued  is  made  perma- 
nent and  a  writ  of  prohibition  is  ordered 
to  be  issued  as  prayed.    All  concur. 


FELLER  V.  LEE. 
(Supreme  Court  of  Missouri.     Feb.  2,  1910.) 

1.  Advebsx  Possession  (§  68*)  —  Claih  of 
OwNXBSHiF— Rights  of  Squatteb. 

A  trespasser  or  mere  squatter  In  possession 
of  land  under  no  claim  of  ownership  or  title,  and 
admitting  himself  a  wrongful  bolder,  cannot 
acquire  title  by  limitation. 

[Eld.  Note.— For  other  caaes.  see  Adverse  Pos- 
session, Cent  Dig.  {{  887-393;    Dec.  Dig.  | 

2.  Advkbss  PoBSBssioir  (|  85*)  —  Paxauup- 

TION. 

Where  defendant  took  possession  of  land 
under  a  deed,  it  will  be  presnmed  that  he  con- 
tinued to  hold  possession  thereunder,  the  burden 
of  rebutting  which  was  on  him,  under  the  rule 


that  be  who  takes  possession  of  land  does  so- 
under some  form  of  title. 

[Ed.  Nbte.— For  other  cases,  see  Adverse  Po*> 
session.  Cent  Dig.  f}  661.  668;    Dec.  Dig.  |- 

8.  EjxcniicNT  <f  15*)— Coiocon  Souxcx  or  Ti- 

XUB— Infibuitikb. 

Where,  In  ejectment,  there  was  a  common' 
source  of  title,  the  infirmities.  If  any  therein, 
were  common  to  both  parties,  and  did  not  affect 
the  controversy. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Gent  Dig.  H  59-«2;   Dec.  Dig.  {  15.*] 

4.  EJXCTMZNT  ({  16*)--C0UM0N  SOUBCB  OT  TI- 
TLE—PLAINTIFF'S  TITLE— STBBNOTH. 

Where,  in  ejectment,  there  is  a  common- 
source  of  title,  the  rule  uat  plaintiff  must  re- 
cover on  the  strength  of  his  own  and  not  oa 
the  weakness  of  defendant's  title  does  not  apply 
as  to  infirmities  existing  in  the  title  of  the  com- 
mon source. 

[Ed.  Note. — For  other  cases,  see  Ejectment 
Cent  Dig.  Si  59-62;   Dec.  Dig.  i  15.*] 

6.  Mobtoaqes  (I  594*)  —  Deed  of  Tansx  — 

Eqditt  of  Redemption. 

In  case  of  defective  foreclosure  of  a  deed' 
of  trust  the  consequent  right  of  redemption 
rests  in  the  grantor  and  cannot  be  exercised  br 
a  stranger  to  the  grantor's  title. 

[Ed.  Note.— For  other  cases,  see  Mortgages,. 
Cent  Dig.  n  1709-1731;    Dec.  Dig.  {  5947] 

6.  Bjectmeni  (S  81*)  —  Defenses  —  Ibbeou- 
LAB  FOBECLOSUBX  — Equitable  Defense  — 
Pleading. 

Where,  in  ejectment  defendant's  answer 
admitting  possession  was  a  general  denial,  with 
no  equitable  defense  pleaded,  he  could  not  de- 
feat a  recovery  because  of  an  equitable  defense 
consisting  of  a  right  to  redeem  from  a  defective- 
foreclosure  of  a  deed  of  trust  outstanding  in  a 
third  person. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  {{  220,  221;   Dec.  Dig.  {  81.*] 

7.  MoBTOAOES  (I  341*)  —  Deed  of  Tbust  — 
Fobeclosube--Sals  —  Pebson  Entitled  to- 
Make— "Then." 

A  deed  of  trust  conveyed  the  property  to- 
the  "sheriff  of  W.  county,"  in  trust  etc.,  to 
hold  the  same  to  such  grantee  and  to  his  succes- 
sor or  successors  in  trust,  and  to  his  or  their  as- 
signs forever.  It  further  provided  that  if  the 
grantor  made  default  in  certain  conditions,  at  the 
option  of  the  holder,  the  "then"  acting  sheriff  of 
W.  county,  might  sell  the  property,  etc  Held, 
that  time  of  foreclosure  was  the  potential  con- 
sideration in  the  interest  of  the  grantor  to 
which  time  the  word  "then"  referred,  so  that 
the  acting  sheriff  at  the  time  the  creditor  elect- 
ed to  institute  foreclosure  proceedings  was  the 
sheriff  authorised  to  make  the  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  I  1039;    Dec.  Dig.  «  341.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6941-6946,  7815.] 

In  Banc.  Appeal  from  Circuit  Court, 
Webster  County;  Argus  Cox,  Judge. 

Ejectment  by  Samuel  Felier  against  J. 
Luther  Lee.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed  and  remanded 
on  opinion  In  department 

J.  P.  Smith,  C.  A.  Newton,  and  Karnes^ 
New  &  Krauthoff,  for  appellant 

LAMM,  J.  The  snit  is  ejectment  On  a 
trial  without  the  aid  of  a  Jury,  Judgment 
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went  for  defendant  and  the  canse  is  here 
on  plaintiff's  appeaL  Ouster  is  laid  as  of 
March  2,  1906.  Other  arerments  oi  the  pe- 
tition are  conyentlonal.  The  land  in  dis- 
pute Is  the  E.  %  of  the  S.  W.  %  of  section 
4,  township  28,  range  17,  Webster  county. 
The  answer  admits  possession  and  denies 
other  averments. 

Plaintiff's  case  on  the  proofii  and  admls-' 
slons  Is  this:  (1)  An  admission  in  open  court 
that  defendant  was  in  possession.  (2)  A 
quitclaim  deed  from  John  Rylett  to  I.  S. 
Wilson,  dated  March  24,  1891.  recorded  April 
23,  1892.  (3)  A  warranty  deed  from  I.  S. 
Wilson  to  George  B.  Hayes,  dated  Septem- 
ber 1,  1894,  recorded  September  5,  1894.  (4) 
A  warranty  deed  from  George  B.  Hayes  to 

E.  Lamphere,  dated  September  4,  1894,  and 
recorded  two  days  later.  (5)  A  deed  of  trust 
from  B.  Lamphere,  party  of  the  first  part,  to 
the  "sherltr  of  Webster  county,  Missouri," 
party  of  the  second  part — George  B.  Hayes, 
party  of  the  third  part,  beneficiary,  secur- 
ing a  principal  note  for  |600,  due  in  five 
years  from  September  5,  1894,  and  five  an- 
nual interest  notes  for  ^48  each.  (PlaintlfTs 
title  hinging  on  a  foreclosure  of  this  deed 
of  trust,  its  narrations  will  receive  atten- 
tion hereafter.  For  convenience,  it  will  be 
called  "A.")  Dated  the  5th  of  September, 
1894,  and  recorded  one  day  later.  (6)  A  trus- 
tee's deed  foreclosing  "A"  from  H.  S.  King, 
sheriff  of  Webster  county.  Mo.,  to  E.  R.  Dur- 
ham, dated  May  9,  1903,  recorded  September 
29,  1904.  (Some  of  the  narrations  of  this 
deed  are  pertinent  to  points  considered  and 
will  receive  attention  later.  For  conven- 
ience, this  deed  will  be  caUed  "B.")  (7)  A 
quitclaim  deed  from  B.  B.  Durham  to  "Dan 

F.  Blake,"  dated  February  10,  1904,  and  re- 
corded March  23,  1904.  (8)  A  trustee's  deed 
in  bankruptcy  from  Daniel  F.  Blake  as  trus- 
tee to  Samuel  Feller,  plaintiff,  dated  Janu- 
ary 23,  1905,  recorded  two  days  later.  This 
deed  recited,  inter  alia,  that  said  Blake  was 
elected  trustee  in  bankruptcy  of  the  estate 
of  Robinson  Implement  Company;  that  as 
such  trustee  he  was  ordered  by  the  referee 
in  bankruptcy  to  sell  the  assets  of  the  bank- 
rupt estate,  Including  the  land  in  question; 
that  in  pursuance  of  said  order  he  sold  the 
land  to  Feller,  and,  by  virtue  of  the  power 
of  authority  in  the  order  of  the  sale,  convey- 
ed it  to  him.  (9)  A  quitclaim  deed  from 
"Dan  F.  Blake"  to  plaintiff,  dated  February 
18,  1905,  recorded  September  26,  1905.  (10) 
It  was  admitted  that  the  note  secured  by 
"A"  (Hayes,  payee,  and  Lamphere,  payor) 
at  the  time  of  the  foreclosure  belonged  to  the 
bankrupt  estate  of  Robinson  Implement 
Company;  that  B.  R.  Durham  (purchaser 
under  "B")  was  at  the  time  acting  as  tem- 
porary receiver  of  the  said  implement  com- 
pany, and  that  be  purchased  at  the  fore- 
closure sale  for  the  benefit  of  said  bankrupt 
estate;  it  was  shown  by  plalntifTs  testi- 
mony, and  not  contradicted,  that  the  deed 


from  Durham  to  "Dan  F.  Blake". (No.  7) 
was  made  to  said  Blake  in  his  capacity  as 
trustee  of  said  bankrupt  estate;  that  plain- 
tiff purchased  at  the  sale  of  the  assets  of 
the  bankrupt  estate  and  received  a  trustee's 
deed  (No.  8),  and  that  Dan  F.  Blake  subse- 
quently quitclaimed  to  plaintiff  in  order  to 
convey  the  record  title  put  in  him  by  No.  7. 
(11)  It  was  admitted  that  the  rents  and  profits 
were  of  the  value  of  $2  per  month.  (12)  In 
making  plaintiff's  case,  other  admissions 
were  made  in  open  court,  viz.,  that  James 
Goss  was  the  sheriff  of  Webster  county, 
from  January  1,  1893,  to  the  31st  day  of  De- 
cember, 1894;  that  he  moved  out  of  the 
county  on  March  1,  1900;  that  he  moved 
back  to  the  county  on  the  10th  day  of  Sep- 
tember, 1900;  that  he  lived  with  tiis  family 
in  the  county  until  the  16th  day  of  March, 
1903,  and  moved  out  of  the  county  with  his 
family  on  that  date,  and  has  ever  since  re- 
sided out  of  it;  that  J.  R.  Ray  succeeded 
him,  his  term  running  from  January  1,  1896, 
to  December  31,  1896;  that  he  was  succeed- 
ed by  James  Halley,  whose  official  term  ran 
from  January  1,  1897,  to  the  end  of  Decem- 
ber, 1900;  that  Hailey  was  succeeded  by 
Julian,  whose  official  term  ran  from  January 
1,  1901,  to  the  end  of  December,  1902;  and 
that  H.  S.  King  (trustee  executing  "B")  was 
the  duly  qualified  and  acting  sheriff  from 
January  1,  1903,  up  to  and  inclusive  of  De- 
cember 31,  1904,  and  that  he  was  such  sher- 
iff on  the  date  he  foreclosed  "A."  (13)  Plain- 
tiff also  offered  in  evidence  a  tax  Judgment 
against  the  land,  dated  March  28,  1896, 
against  John  Rylett,  owner,  and  followed 
that  by  putting  in  evidence  a  sherifTs  tax 
deed  pursuant  to  such  Judgment,  conveying 
the  land  to  defendant,  said  deed  dated  Sep- 
teml)er  21,  1896,  and  recorded  Novembw 
14th,  same  year. 

Defendant's  case  was  this:  (1)  He  put  In 
evidence  the  plat  book  of  land  entries  of 
Webster  county,  showing  the  land  entered 
from  the  government  by  Thomas  M.  Kean. 
under  date*  of  September  6,  1857.  (2)  Next, 
a  tax  Judgment  dated  September  30,  1878,  In 
a  suit  wherein  "Thomas  McKean"  was  de- 
fendanb  (3)  Next,  a  sheriff's  deed  under 
such  Judgment  to  I.  S.  Wilson  (grantee  of 
John  Rylett,  under  No.  2,  in  plaintiff's  chain 
of  title),  which  said  deed  bore  date  of  March 
26,  1880,  and  was  recorded  the  next  day. 
(4)  Oral  evidence  was  elicited  from  defend- 
ant in  person  to  the  effect  that  he  had  been 
in  possession  for  nine  years  and  six  months, 
had  fenced  the  land,  cleared  off  the  timber 
from  about  85  acres,  put  that  much  of  it  In 
cultivation,  and  "that  be  took  possession  of 
said  land  under  the  tax  deed"  (see  No.  13 
in  plalntifTs  case-made),  "but  that  he  was 
claiming  said  land  by  right  of  possession 
and  not  by  right  of  title."  His  other  testi- 
mony tended  to  show  that  neither  plaintur, 
nor  those  under  whom  he  claims,  had  ever 
been  in  possession.    (5)  Throui^  the  cross- 
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examination  of  defendant,  a  correspondence 
got  into  the  case,  the  letters  passing  be- 
tween J.  P.  Smith,  representing  the  title 
under  the  foreclosure  of  "A"  and  defend- 
ant The  purpose  of  It  was  to  unite  the  two 
titles  by  buying  or  selling.  In  his  letters  de- 
fendant asserted  that  he  bad  a  tax  title  and 
wanted  an  offer  on  his  own  or  a  price  on 
Mr.  Durham's  title.  In  one  be  wanted  to 
know  if  an  abstract  and  warranty  deed 
would  be  made  if  be  made  an  offer.  In  an- 
other, be  contrasted  bis  own  title  with  that 
held  by  the  other  side  and  said  his  was  as 
good  as  theirs.  In  another,  he  said  he 
thought  he  had  a  good  title,  referring  to  his 
tax  title.  (6)  A  petition  in  a  suit  to  quiet 
title.  It  was  entitled  Dan  F.  Blake,  plain- 
tiff, against  the  present  plaintiff  and  defend- 
ant as  codefendants.  The  date  of  filing, 
whether  summons  was  sued  out  on  It,  and 
the  purpose  of  introducing  it,  are  dark. 

The  court  gave  an  instruction  for  plaintiff 
tbat  tbe  tax  deed  under  which  defendant 
claims  was  invalid,  and  then  refused  to  in- 
struct tliat  "A"  was  properly  foreclosed,  and 
tbat  "B"  conveyed  title  to  Durham.  Judg- 
ment for  defendant  on  the  merits  following 
tbat  refusal.  Defendant  filed  two  motions 
here — one  to  transfer  to  the  St  Lonls  Court 
of  Appeals,  the  other,  to  affirm  because  of 
no  proper  affidavit  for  appeaL  Both  mo- 
tions were  overruled.  After  those  motions, 
defendant  became  voiceless,  filing  no  brief. 
Having  tbe  burden  of  showing  error  to  re- 
verse tbe  Judgment  plaiDtllTs  counsel  un- 
dertake to  state  the  position  of  defendant 
as  well  as  their  own  below  and  here.  As 
defendant  stands  mute,  we  may  indulge  the 
presumption  tbat  he  Is  satisfied  with  plain- 
tlfTs  statement  of  tbe  contentions,  viz.:  On 
plaintiff's  behalf  that  there  was  a  common 
source  of  title — John  Rylett;  hence,  in  order 
to  prevail,  plaintiff  did  not  have  to  go  be- 
y<Hid  such  common  source  in  proof  of  title. 
On  defendant's  behalf  that  there  was  no 
common  source  of  title;  that  plaintiff  must 
make  out  his  case  on  the  strength  of  his 
own  and  not  on  the  weakness  of  defendant's 
title,  hence  should  have  traced  title  from 
the  government  Again,  on  plaintifTs  be- 
half, tliat  King  was  the  proper  sheriff  to 
foreclose  "A";  on  defendant's  behalf  that 
he  was  not  and  therefore  no  title  passed  by 
"B"  to  Durham. 

On  the  record  outlined  can  the  Judgment 
stand?    We  think  not    This,  because: 

1.  Plaintiff  did  not  trace  title  to  the  gov- 
ernment The  land  was  entered  by  Thomas 
M.  Kean.  Wilson  purchased  at  a  tax  sale, 
based  on  a  Judgment  against  "Thomas  Mc* 
Kean."  Counsel  do  not  contend  that  sale  and 
deed  f oUivMring  conveyed  the  title  of  the  entry- 
man,  Thomas  M.  Kean.  However,  John  Ry- 
lett conveyed  to  Wilson.  The  source  or  char- 
acter of  Rylett's  title  is  not  disclosed.  The 
date  of  his  deed  to  Wilson  was  March  24, 
1801,  recorded  April  23,  1882.    Defendant's 


paper  title  originated  in  a  tax  sale  on  a  Judg- 
ment against  Rylett  as  owner,  bearing  date 
Mardi  28,  1886,  and  a  tax  deed  following  on 
S^tember  21,  1880.  Now.  If  John  Rylett  be 
the  common  source  of  title,  than  plaintiff's 
title  is  superior  to  defendant's,  because  tbe 
record  title  had  passed  out  of  Rylett  to  Wil- 
son long  prior  to  the  tax  suit  sale,  and  deed 
through  which  defendant  claims.  Rylett  own- 
ed nothing  at  that  time,  hence  the  sheriff's 
deed  to  defendant  conveyed  nothing.  To  get 
around  a  common  source  of  title,  defendant, 
while  admitting  he  went  into  possession  un- 
der bis  tax  deed,  and  while  his  correspond- 
ence shows  he  rested  on  his  tax  deed  title 
and  proposed  to  dicker,  sell  and  convey  on 
the  basis  of  it  yet  on  the  witness  stand  he 
seemingly  saw  a  great  light  to  wit  that  he 
did  not  hold  under  his  tax  title,  but  by  virtue 
of  a  foothold  under  the  doctrine  of  "squatter 
sovereignty" — pedis  possessio,  pure  and  sim- 
ple. His  testimony  was  that  he  "was  claim- 
ing said  land  by  right  of  possession  and  not 
by  right  of  title."  By  the  phrase  "right  of 
possession,"  be  could  not  have  meant  title  by 
limitation,  for  limitation  had  not  run.  He 
must  have  meant  a  sqnatter*s  right  and  noth- 
ing else.  But  did  he  really  mean  what  he 
said?  Let  us  see.  On  such  theory,  however 
aged  his  possession,  be  could  get  no  title  by  It 
This,  because  a  trespasser — a  mere  squatter — 
in  possession  of  land,  under  no  claim  of  own- 
ership or  title  of  any  degree  or  character,  ad- 
mitting himself  holding  by  wrong  and  not  by 
right,  cannot  acquire  title  by  limitation  at 
all.  A  possession  finally  rlpeidng  into  a  good 
title  under  the  statute  of  limitations  must 
have  the  grace  of  t>eing  under  a  claim  of  right 
or  ownership.  It  is  the  bud  of  such  "claim" 
that  flowers  finally  Into  title  by  ten  years'  ad- 
verse possession.  Hunter  v.  Wethington,  205 
Mo.  284,  108  S.  W.  543;  Hunnewell  v.  Adams, 
163  Mo.  440,  55  S,  W.  05;  Stevenson  y.  Black, 
168  Mo.,  loc  dt  660  et  seq.,  68  S.  W.  908;  San- 
ford  V.  Kern.  122  S.  W.  1051.  So  tbat  it  is 
quite  apparent  that  defendant  in  trying  to 
avoid  the  peril  of  a  common  source  of  title 
and  which  peril  led  him  to  repudiate  holding 
under  his  tax  deed,  would  have  us  believe  he 
was  holding  possession  as  a  squatter — a  pos- 
session never  to  be  blessed  by  any  flux  of 
time.  Let  us  suppose  the  ejectment  suit  bad 
not  been  instituted  until  the  ten-year  limita- 
tion had  run.  Is  it  thinkable  that  defendant 
at  the  trial  would  not  have  claimed  his  tax 
deed  filled  an  office  In  establishing  title,  that 
be  had  ownership  by  continuous  adverse  pos- 
session, under  claim  of  right  and  under  color 
of  title?  Moreover,  the  law  presumes  every 
possession  is  consistent  with  some  title.  So 
a  presumption  arises  tbat  he  who  goes  Into 
possession  of  land  under  a  deed,  as  defendant 
admits  he  did  under  the  Rylett  deed,  con- 
tinues to  hold  possession  under  such  deed. 
The  burden  was  on  defendant  to  rebut  che 
presumption.  That  burden  he  did  not  well 
carry.     No  such  rebuttal  will  arise  by  a 
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mere  shift  In  mental  attltnde — a  shift  of  posi- 
tion newly  spmng  to  meet  the  exigencies  of  a 
law  snlt,  ephemeral  In  character.  There  must 
be  something  palpable,  some  nnequirocal  act; 
for,  as  faith  Is  shown  by  works,  so  defendant, 
if  he  repent  of  holding  under  his  deed,  must 
bring  forth  fruit  meet  for  repentance. 

We  conclude  there  was  a  common  source  of 
title,  to  wit,  John  Rylett  That  being  so,  the 
Infirmities  in  John  Rylett's  title,  if  any,  were 
common  infirmities  aflTecting  the  common  stem 
of  the  title  and  In  no  wise  affecting  the 
controversy  between  plaintiff  and  defendant 
Nor  does  defendant  bring  himself  within  any 
exception  to  the  doctrine  of  a  common  source 
of  title.  So  that,  whether  that  doctrine  pro- 
ceeds in  the  nature  of  estoppel  or  as  a  rule  of 
mere  convenience  In  trying  title,  it  is  applica- 
ble here.  Harrison  Machine  Works  v.  Bow- 
ers, 200  Mo.,  loc.  clt  234,  98  S.  W.  770  et  seq., 
and  cases  cited.  Where  there  is  a  common 
source  of  title,  agreed  to,  assumed,  or  shown 
to  exist,  the  rule  that  plaintiff  in  ejectment 
must  recover  on  the  strength  of  his  own  and 
not  on  the  weakness  of  defendant's  title,  as 
to  Infirmities  existing  In  title  anterior  to  its 
common  source.  Is  departed  from. 

The  point  Is  ruled  against  defendant 
2.  This  brings  us  to  other  questions:  The 
trustee  named  In  "A"  was  the  "sheriff  of 
Webster  county,  Missouri,  party  of  the  sec- 
ond part"  The  granting  danse  of  "A"  ran: 
"Unto  the  said  party  of  the  second  part" 
The  habendum  clause  ran:  "To  have  and  to 
hold  the  same  with  the  appurtenances  to  the 
party  of  the  second  part  and  to  his  successor 
or  successors  in  trust,  and  to  his  or  their 
grantees  and  assigns  forever.  In  trust  how- 
ever, for  the  following  purposes:"  (Here  fol- 
lows the  declaration  of  trust)  After  describ- 
ing the  principal  note  secured  and  five  an- 
nual interest  notes,  the  deed  provides  that  If 
the  principal  and  interest  notes  be  paid  when 
due,  and  if  the  grantor,  Lampbere,  pay  taxes 
to  accrue  and  keep  the  premises  clear  of  stat- 
utory liens  until  the  secured  indebtedness 
shall  be  paid,  then  the  deed  shall  be  void,  etc. 
But  if  Lamphere  refuse  or  fall  to  pay  the 
debt  or  Interest  or  any  part  thereof  when 
due  or  payable,  or  discharge  such  statutory 
Hens,  the  holder  of  the  Indebtedness  may  pay 
the  same,  and  such  sums,  with  8  per  cent  In- 
terest shall  be  a  charge  upon  the  premises 
and  secured  by  "A."  It  provides,  farther, 
that  on  the  happening  of  any  of  the  failures 
or  refusals  narrated  the  deed  shall  remain  In 
force,  and,  "at  the  option  of  the  holder"  of 
sbid  Indebtedness,  the  whole  of  the  Indebted- 
ness shall  become  due  and  payable  forthwith. 
Then  follows  this  clause:  "And  the  said  par- 
ty of  the  second  part  or  in  case  of  his  ab- 
sence, death,  refusal  to  act,  or  disability  In 
any  wise,  the  (then)  acting  sheriff  of  Webster 
county,  Missouri,  at  the  request  of  the  legal 
holder  of  said  note  or  any  of  them,  may  pro- 
teed  to  sell  the  property  hereinbefore  describ- 
ed or  any  part  thereof  at  public  vendue  to  the 


highest  bidder,"  eta  Conveyance  •3"  nar- 
rates. Inter  alia:  "And,  whereas,  default 
was  made  in  the  payment  of  the  said  note, 
secured  In  said  deed,  by  reason  whereof,  I, 
H.  S.  King,  sheriff  of  Webster  county,  Mo., 
and  trustee,  at  the  request  of  the  legal  hold- 
er of  said  note,  did  proceed  to  execute  the 
powers  to  me  given  by  said  deed,  and  liavlng 
previously  given  twenty  days'  notice  of  the 
sale  hereafter  mentioned,"  etc.  Farther  along 
It  narrates:  "That  I,  the  undersigned  trus- 
tee, and  sheriff  of  Webster  county,  Missouri, 
In  consideration  of  the  premises  and  of  the 
Slim  of  four  hundred  dollars  to  me  paid  and 
credited  on  said  note  as  above  stated,  and 
paying  the  expenses  of  said  sale  by  the  said 
B.  R.  Durham  of  the  county  of  Jackson  and 
state  of  Missouri,  do  hereby  bargain,  sell  and 
convey  unto  the  said  B.  R.  Darham,"  eta 

The  principal  note  secured  by  "A"  fell  due 
September  6,  1899.  The  foreclosure  was  on 
the  9th  of  May,  1903,  and  "B"  was  executed 
on  that  day.  At  the  date  of  the  execution 
of  "A,"  James  Goss  was  sheriff  of  Webstear 
county.  At  the  foreclosure,  he  was  out  of 
otHce  and  had  not  lived  In  the  county  since 
March  16th,  1003.  The  foreclosure  was  made 
because  of  default  in  the  payment  of  the 
principal  note.  James  Hailey  was  sheriff 
when  the  principal  note  became  doe,  and 
King  was  sheriff  at  the  date  of  the  foreclo- 
sure. Between  Goss'  term  and  Halley's  term 
Ray  held  the  office  for  a  term,  and  between 
Halley's  term  and  King's  term  Julian  held 
the  office  for  a  term.  On  a  record  thus  out- 
lined more  than  one  question  Is  put  to  ns. 
One  is:  Which  of  those  sheriffs  was  clothed 
with  power  to  make  a  sale  under  "A"?  it 
seems  defendant  claimed  below  that  (not 
King,  but)  Goss  was  the  right  party  to  act 
as  trustee.  Contra,  plaintiff  claimed  below 
and  claims  here  that  King  was  the  proper 
party.  Another  question  Is:  Assuming  the 
legal  title  passed  by  the  sale  and  that  the 
outstanding  title,  If  any,  is  a  mere  equity  of 
redemption,  then  Is  such  equitable  right  of 
redemption.  If  existent,  a  defense  In  straight 
ejectment  dealing  only  with  the  legal  title? 
We  win  consider  the  last  question  first 

(a)  If  there  was  a  defective  foreclosure 
and  a  consequent  right  of  redemption  left 
who  had  that  right?  Plainly  Lamphere  and 
not  defendant  a  stranger  to  Lampbere's  ti- 
tle. But  waiving  that  view,  and  conceding 
that  a  defendant  in  possession  can  show  an 
outstanding  title  In  another  to  defeat  eject- 
ment, he  must  at  least  show  an  outstanding 
legal  title.  Especially  so  in  this  case,  be- 
cause his  answer  (barrtng  an  admission  of 
possession)  waa  a  general  denial  with  no  eq- 
nltable  defense  pleaded.  That  In  straight 
ejectment  with  no  equitable  defense  Inter- 
posed, a  defendant  In  possession  cannot  de- 
feat recovery  because  of  a  right  to  redeem 
from  a  defective  and  Irregular  foreclosure 
of  a  deed  of  trust  Is  steadily  held  by  this 
court    Blffle  r.  Pullam.  125  Mo.  108.  28  S. 
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W.  823,  and  cases  cited;  Kennedy  t.  Sle- 
mers,  120  Mo.  73,  25  S.  W.  512;  Springfield 
Engine  &  Thresher  Co.  t.  Donovan,  120  Mo. 
423,  25  8.  W.  636;  Lanier  v.  Mcintosh,  117 
Mo.  608,  23  S.  W.  787,  38  Am.  St  Rep.  676; 
Scbanewerfe  y.  Hoberecht,  117  Mo.  22,  22  S. 
W.  949,  38  Am.  St  Rep.  631;  Cobe  v.  Lovan, 
193  Mo.  235,  92  S.  W.  93,  4  L..  B.  A.  (N.  S.) 
439,  112  Am.  St  Bep.  480;  Adams  t.  Garpon- 
t«r,  187  Mo.,  loc.  clt  634,  635,  86  S.  W.  446. 
In  the  Lanier  Oase,  It  was  said:  "A  mere 
right  of  redemption  In  a  third  person,  after 
foreclosure,  is  not  such  an  outstanding  title 
as  will  defeat  a  recovery  in  ejectment  The 
title  must  be  snch  a  one  as  the  owner  of  the 
title  himself  could  recover  on,  if  he  were  as- 
serting it  in  an  action.  It  must  be  a  pres- 
ent, subsisting,  and  operating  title."  I'he 
cases  last  cited  iH^>ceed  on  the  theory  that 
the  legal  title  is  in  the  trustee  of  a  deed  of 
trust,  and  is  conveyed  by  an  irregular  and 
defective  foreclosure,  subject  to  the  right 
of  redemption.  The  Schanewerk  Case,  we 
think,  must  be  read  in  connection  with  Ben- 
ton Land  Ca  v.  Zeitler,  182  Mo.  251,  81  S. 
W.  193,  70  L.  B.  A.  91,  which  somewhat  lim- 
its its  application,  but  in  no  particular  per^ 
tinent  here.  Deed  of  trust  "A"  conveyed  the 
property  to  "the  sheriff  of  Webster  county." 
The  name  of  no  individual  is  mentioned. 
Now,  "the  sberifl  of  Webster  county,"  In  the 
person  of  King,  executed  the  trust  and  con- 
veyed at  least  the  legal  title  by  "B"  to  Dur- 
ham. The  narrations  of  the  trustee's  deed 
were  true  prima  facie.  Any  defect  or  irreg- 
ularity in  the  foreclosure  arises  dehors  these 
two  deeds  and  the  record  of  them,  and  rests 
in  matter  in  pais.  The  defects  and  irregular- 
ities considered  io  the  Schanewerk  Case  and 
those  following  it,  and  which  did  not  prevent 
the  vesting  of  the  legal  title  In  purchasers 
at  foreclosures,  were  as  vital  and  far-reach- 
lug  as  those  (If  any)  in  the  sale  in  hand.  It 
would  seem,  therefore,  that  the  doctrine  of 
those  cases  controls  this  one,  viz.:  That 
whatever  the  outstanding  title,  it  is  not  a  le- 
gal one,  but  an  equitable  right  of  redemption, 
hence  is  no  bar  to  recovery  in  ejectment 
where  no  equitable  defense  is  interposed. 
We  might  stop  at  this  point  and  treat  the 
case  as  determined,  but  there  is  another  ques- 
tion urgently  crying  for  settlement. 

<b)  That  question  Is:  Were  there  any  ir> 
regularities  In  the  sale  In  respect  to  the  ex- 
■ecutlon  of  the  power  vested  In  the  sheriff  by 
^'A"?  We  think  not  The  question  hinges  on 
getting  at  the  meaning  of  the  language  used 
and  thereby  imcoverlng  the  intention  of  the 
parties  to  the  contract,  the  deed  of  trust 
Linville  V.  Greer,  166  Mo.  380,  65  S.  W.  579; 
Wolfe  V.  Dyer,  96  Mo.  545,  8  S.  W.  551;  V ti- 
ter V.  Sldman,  170  Mo.  284,  70  S.  W.  702; 
Hanna  v.  Land  Oo.,  126  Mo.  1,  28  S.  W.  652; 
Knapp  V.  Publishers,  127  Mo.  63,  29  S.  W. 
885;  Buxton  v.  Kroeger,  219  Mo.  224,  117  S. 
W.  1147.  To  ascertain  the  intention  of  the 
vartiea  to  a  deed  or  other  contract  the  in- 


strument mnst  be  viewed  as  a  whola  from 
end  to  end  and  comer  to  comer,  and  inter- 
preted in  the  light  of  the  circumstances  sur- 
rounding the  parties,  the  objects  to  be  sub- 
served, and  with  common  sense.  Attending 
to  that  instrument  :ive  see  that  Lamphere 
was  giving  security  for  a  note  due  Hayes. 
For  the  purpose  of  that  security,  a  trust  was 
created,  aud  the  I^al  title  was  vested  in 
the  trustee,  not  out  and  out,  for  all  purposes, 
but  merely  for  the  purpose  of  executing  the 
trust  Benton  Land  Go.  v.  Zeitler,  supra. 
The  trust  created  and  power  donated  are 
limited  by  the  fact  that  the  trustee  may  never 
be  called  upon  to  act  His  bare  legal  title  is 
so  modified  by  the  purposes  of  the  trust  that 
the  trust  may  terminate  or  fall  In  if  the  debt 
Is  paid.  The  dominant  Idea  that  the  whole 
Instrument  Is  but  a  security  for  a  debt  must 
be  kept  steadily  in  view,  and  not  only  does 
the  trust  end  and  the  legal  title  revest  on 
the  payment  of  the  debt,  but  the  trustee  in 
the  deed  of  trust  cannot  convey  his  bare  le- 
gal title  by  deed  disconnected  from  executing 
the  power  donated.  Not  only  so,  but  a 
succession  of  trustees  is  carefully  provided. 
In  certain  named  contingencies  the  original 
trustee  becomes  functus  officio,  and  his  nam- 
ed successor  is  to  execute  the  power.  Now, 
In  this  trust  deed  there  Is  no  hint  that  Lam- 
phere and  Hayes  were  contracting  that 
Goss,  then  sheriff,  alone  held  a  donation  of 
power  to  execute  the  trust  To  the  contra- 
ry, the  parties  industriously  and  of  set  pur- 
pose provided  for  a  line  of  succession  to 
make  the  security  effectual  and  easily  ac- 
complished by  avoiding  complications  or  ac- 
cidents in  the  way  of  foreclosure.  The  fore- 
going being  of  the  very  life  of  the  contract. 
In  very  reason  the  language  used  must  be 
construed  with  reference  to  tliat  capital 
event.  Under  the  contract  terms,  the  time 
of  foreclosure  was  held  potentially  In  the 
grasp  of  the  owner  of  the  Indebtedness.  The 
trustee  could  not  legally  move  without  his 
request  When  the  owner  was  ready  to  make 
the  request  and  to  set  on  foot  a  foreclosure, 
what  was  lie  to  do?  Obviously,  be  would 
look  about  him  to  find  the  proper  person  to 
request  The  whole  instrument  led  up  to  the 
one  crucial  time  and  event  In  casting  about 
to  discover  the  trustee,  the  owner  found  Goss 
absent  from  the  county  and  King  to  be  the 
sheriff  of  Webster  county.  He  was  the 
"then"  sheriff.  Tlie  deed  means  that  the 
"then"  sheriff  had  power  to  act,  and  "then" 
refers  to  the  time  a  foreclosure  was  demand- 
ed by  the  holder  of  the  Indebtedness.  We 
cannot  well  construe  the  Instrument  to  mean 
that  Goss,  sheriff  at  the  date  of  Its  execu- 
tion, but  absent  from  the  county  and  residing 
elsewhere  at  the  date  of  the  foreclosure,  was 
the  only  person  to  act  in  foreclosing.  And 
there  Is  nothing  in  the  instrument,  as  we  see 
it,  indicating  that  we  must  look  around  for 
the  date  of  default  in  the  payment  of  the  se- 
cured note,,  and  search  out  who  was  aherUf 
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at  that  partlcnlar  time.  Why  do  that?  Tbe 
time  of  default  might  binge  on  the  nonpay* 
ment  of  an  Interest  note  or  the  happening  of 
Bome  other  cmitingency  mentioned  In  the 
deed.  By  an  extension  agreemrat,  the  date 
of  default  might  be  altered.  So  default 
might  spring  from  the  nonpayment  of  taxes, 
tic.  So  there  might  be  more  defaults  than 
one,  happening  at  different  times,  and  some 
of  them  might  be  waived.  Again,  the  papor 
may  bare  changed  liands,  and  information  as 
to  these  defaults  may  not  be  in  possession  of 
the  present  holder.  Keeping  in  mind  these 
usual  incidents  In  the  life  of  a  deed  of  trust 
securing  one  or  more  notes,  what  sensible 
present  purpose  within  tbe  intent  of  the  par- 
ties to  the  contract  could  be  subserved  by 
construing  the  phrase  "tbe  then  acting  sher- 
iff of  Webster  county,  Missouri,"  to  mean 
tbe  sheriff  in  office  when  tbe  deed  was  exe- 
cuted or  tbe  sheriff  in  office  on  the  springing 
of  one  or  another  default?  Why  say  the 
mere  time  of  default  was  of  significance 
whm  the  time  of  foreclosure  obtrudes  it- 
self as  tbe  cliief  thing?  Such  construction 
of  the  contract  would  inevitably  lead  parties 
and  courts  efleld  to  flounder  in  bogs  of  prac- 
tical difficulties  and  uncertainties  in  con- 
struction, with  no  visible  corresponding  ben- 
efit attained,  and  no  sensible  purpose  of  tbe 
law  subserved. 

Pnrtbermore,  It  is  believed  that  the  cus- 
tom has  long  been  to  select  as  tbe  sheriff, 
clothed  with  authority  under  deeds  of  trust, 
couched  in  the  terms  of  this,  tbe  one  in  office 
at  the  date  of  the  foreclosure  in  tbe  contin- 
gency of  al>sence,  death,  refusal  to  act,  etc. 
That  is  tbe  simple  plan,  free  from  trouble 
and  doubt,  easy  of  determination,  and  evi- 
dently the  plan  within  the  contemplation  of 
the  contracting  parties  as  set  forth  In  their 
language. 

An  analysis  of  tbe  terms  of  tbe  trust  deed 
held  in  Judgment  In  McNutt  v.  Life  Ins.  Co., 
181  Mo.  94,  7&  S.  W.  703,  allows  that  the  con- 
tract language  construed  differs  in  (possibly) 
material  features  from  that  under  considera- 
tion here.  But  the  McNutt  Case  apparently 
runs  somewhat  counter  to  tbe  views  enter- 
tained by  us  and  herein  expressed.  That 
case  was  In  division  2.  For  tbe  purpose, 
then,  of  preventing  confusion  in  rules  of  law 
affecting  real  estate  and  tending  to  unsettle 
land  titles  in  Missouri,  and  to  procure  a  sin- 
gle, certain,  clear,  and  authoritative  utter- 
ance of  the  whole  court  on  the  question,  this 
case  should  be  transferred  to  l>anc  to  be  rul- 
ed by  all  the  Brethren.  We  accordingly  re- 
verse tbe  judgment  and  remand  the  case, 
with  directions  to  enter  Judgment  for  plain- 
tiff for  possession  and  rents  at  $2  per  month 
from  date  of  ouster. 

Going  into  banc  and  being  reheard  there, 
the  foregoing  divisional  opinion  of  LAMM, 
J.,  is  adopted  as  the  unanimous  opinion  of 
tbe  court  in  banc.  Tbe  Judgment  is  accord- 
ingly reversed  and  remanded,  with  directions 
given  in  that  opinion. 
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STATE  ▼.  RUSH.  (Kansas  City  Coait  of 
Appeals.  Miasoari.  Jan.  10,  1910.)  Appeal 
from  Oircnit  Court,  Harrison  Comity;  Geo. 
W.  Wanamaker,  Judge.  Spcneer  Rush  «•» 
convicted  of  aelling  intoxieatiag  Uqnon  witb- 
ont  a  license,  and  be  appeals.  Affinned.  J. 
M.  Bailee  and  J.  C  Wilson,  for  appellant.  W. 
H.  Leazenby,  for  the  State. 

ELLISON,  J.  The  defendant  was  prose- 
cuted and  convicted  on  informatioa  for  seliinr 
intoxicating  liqnots  witkmit  iieenae  or  other 
authority  so  to  do.  Tbe  offense  is  diaiced  to- 
have  been  committed  in  1904,  and  on  account 
of  various  continuances  and  delays  the  cause- 
was  not  tried  until  1906,  and  after  being  ap- 
pealed was  not  submitted  to  this  ooart  ontil' 
October,  1909.  Neither  party  baa  filed  any 
briefs  or  atwtracts.  We  bare  examined  the 
record,  and  do  not  discover  any  error  which 
would  justify  a  reversal  of  the  judgment;  and  it 
is  accordingly  affirmed.    Ail  concur. 


OENTRAIi  KENTUCKY  TRACTTION  CO. 

V.  EDDINS.  (Court  of  Appeals  of  Kentucky. 
Jan.  25,  1910.)  Appeal  from  Circuit  Court, 
Franklin  County.  "Not  to  be  officially  report- 
ed." Action  by  William  Eddins  against  the 
Central  Kentucky  Traction  Company.  From 
a  judgment  for  plaintiff,  defendant  appealed. 
Affirmed.  Hazeirigg  &  Hazelrigg,  for  appellant. 
Leslie  W.  Morris,  for  appellee. 

BARKER,  J.  This  action  was  instituted  by 
appellee,  William  Eddins,  to  recover  damages 
of  the  Central  Kentucky  Traction  Company 
for  wrongfully  diverting  surface  water  from  its 
natural  flow  and  precipitating  tbe  same  against 
bis  house  and  into  bis  cellar,  whereby  the  foun- 
dations were  rotted  and  undermined  and  tbe 
house  made  less  comfortable  by  reason  of  the 
dampness.  Tbe  defendant  (appellant)  placed 
in  issue  tbe  allegations  of  tbe  petition,  and  a 
tried  before  a  ju^  resulted  in  a  verdict  in  favor 
of  appellee  for  $350.  From  tbe  judgment  based 
thereon  this  appeal  is  prosecuted.  Blast  Main 
street  comes  into  Frankfort  on  an  exceedingly 
steep  grade.  Tbe  Central  Kentucky  Traction 
Company,  by  consent  of  the  mnnidpality,  uses 
tbe  surface  of  this  street  in  coming  from  Lex- 
ington to  Frankfort.  Appellee's  house  is  to  the 
north  of  tbe  street  and  down  the  hill  from  it. 
He  claims  that  prior  to  the  time  appellant  laid 
its  track  upon  the  street  its  surface  sloped  from 
north  to  south,  and  in  that  way  the  surface 
water  ran  down  the  street,  past  his  bouse,  with- 
out flowing  in  it ;  but  when  appellant  laid  its. 
track  upon  the  street  it  changed  tbe  grade,  so- 
as  to  prevent  the  water  inclining  from  north  to 
south,  and  then  constructed  a  ditch  by  which 
it  was  gathered  up  in  large  quantities  and 
precipitated  by  means  of  a  culvert,  contiary 
to  its  natural  flow,  down  the  hill  at  a  point 
opposite  appellee's  ^property,  thus  flooding  his 
house  and  cellar.  'Rie  (question  involved  is  one 
purely  of  fact.  There  is  no  complaint  of  the 
instructions  of  the  court;  indeed,  tbe  court 
seems  to  have  given  tbe  identical  instructions 
asked  by  apiMllant.  We  find  it  unnecessary  to 
state  tbe  evidence  here  in  detail.  A  careful 
reading  of  the  testimony  convinces  us  that  there 
was  abundant  evidence  to  support  the  claim  of 
appellee  that  the  construction  of  appellant's 
line  of  railway  and  the  ditch  served  to  divert 
the  surface  water  from  its  natural  flow  and 
precipitate  the  same  in  large  quantities  through 
the  culvert  onto  appellee's  property.  It  is  true, 
tbe  testimony  introduced  by  appellant  tended  to- 
contradict  the  evidence  for  appellee;    but,  aa 
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■aid  before,  the  question  is  one  of  feet,  and  we 
•re  not  able  to  say  that  the  verdict  is  not  ins- 
tained  by  the  testimony.    Judgment  affirmed. 


COMMON  WEALTH  T.  LOUISVILLE 
PROPERTY  CO.  (Court  of  Appeals  of  Ken- 
tucky. Jan.  7,  1910.)  Appeal  from  Circuit 
Court,  Whitley  County.  "Not  to  be  officially 
reported."  Action  by  the  OommonwealUi  of 
Kentucky  against  the  Louisville  Property  Com- 
pany. Jadpnent  for  defendant,  and  the  Com- 
monwealth appeals.  Reversed.  See,  also,  121 
S.  W.  399.  A.  G.  Patterson  and  George  L. 
Pickett,  for  the  Commonwealth.  Henry  L 
Stone,  Benjamin  D.  Warfield,  and  Wm.  Ayen, 
for  appellee. 

CARROLL,  X  The  identical  question  pre- 
sented by  this  appeal  was  before  us  in  Common- 
wealth V.  Louisville  Property  Company,  report- 
ed in  128  Ky.  790,  but  cited  by  counsel  as  be- 
ing in  109  S.  W.  1183.  We  there  held  that  the 
lower  court  erred  in  dismissing  the  petition 
upon  the  same  ground  that  the  court  dismissed 
the  petition  in  this  case.  We  are  not  disposed 
to  overrule  or  modify  the  opinion  in  that  case. 
It  follows,  therefore,  that  the  judgment  must 
be  reversed,  with  directions  to  proceed  in  con- 
formity with  the  opinion  supra. 


Ez  parte  BATES  et  al.  (Court  of  Criminal 
•Appeals  of  Texas.  Jan.  19,  1910.)  Appeal 
from  District  Court,  Leon  County;  S.  W. 
Dean,  Judge.  Habeas  corpus  proceedings  by 
Frank  Bates,  Sr.,  and  others,  to  secure  bail. 
From  a  judgment  denying  bail,  relators  appeal. 
Affirmed.  John  A.  Mobley,  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  Relators,  Frank  Bates, 
Sr.,  Prank  Bates,  Jr.,  and  Dolly  Bates,  were 
tried  under  a  writ  of  habeas  corpus  for  bail. 
Upon  the  hearing  the  district  judge  remanded 
them  to  custody  without  bail.  Fo]Io\^ing  the 
practice  of  this  court  in  matters  of  this  sort, 
we  refrain  from  discussing  the  evidence,  for 
reasons  stated  in  many  opinions  heretofore  de- 


Urered.  After  a  carsfnl  review  of  the  entire  rec- 
ord and  testimony,  we  are  of  opinion  that  there 
was  no  error  on  the  part  of  tne  trial  judge  in 
refusing  bail.  Therefore  the  judgment  la  af- 
firmed. 


Ez  parte  EDWARDS.  (Court  of  Criminal 
Appeals  of  Texas.  Jan.  19,  1910.)  Appeal  from 
District  Court,  Callahan  County;  Thomas  L 
Blanton,  Judge.  Habeas  corpus  proceeding  by 
Bill  EXlwards  to  secure  bail.  From  a  judgment 
denying  bail,  relator  appeals.  Reversed.  John 
A.  Mobley,  Asst  Atty.  Gen.,  for  the  State. 

McCORD,  J.  This  la  an  appeal  from  the 
judgment  of  the  district  court  of  Callahan  coun- 
ty denying  bail  on  a  habeas  corpus  proceeding 
in  the  court  below;  the  appellant  having  been 
indicted  by  the  grand  jury  of  Callahan  county 
for  the  murder  of  one  G.  A,  Rogers.  Appel- 
lant sued  out  a  writ  of  habeas  corpus  for  bail, 
and  the  district  court,  after  hearing  all  the  evi- 
dence, held  that  the  case  was  not  bailable,  and 
from  this  judgment  the  relator  has  appealed 
to  this  court,  asking  that  the  judgment  of  the 
court  below  be  reversed.  After  a  careful  in- 
spection of  the  testimony  adduced  upon  the  trial 
of  the  writ  in  the  court  below,  we  are  of  opin- 
ion that  the  relator  is  entitled  to  bail,  and  that 
the  court  below  erred  in  refusing  him  bail. 
It  would  be  improper  for  this  court,  in  deciding 
this  question,  to  make  any  comment  or  express 
any  opinion  as  to  what  offense  the  proof  would 
show  or  might  show  appellant  guilty  of.  It  is 
sufficient  to  state  that,  measured  by  the  con- 
stitutional provisions  in  regard  to  granting 
bail,  appellant  is  entitled  to  bail  In  this  case. 
The  record  does  not  disclose  the  financial  ability 
of  the  relator.  In  the  absence  of  any  proof  in 
the  record  as  to  his  financial  condition  to  give 
bond,  this  court  will  fix  the  bail  of  relator  at 

?ilO,000,  and  direct  that  upon  the  giving  of  bond 
n  the  terms  and  conditions  required  by  law, 
that  the  sheriff  release  the  appellant  from  cus- 
tody. For  the  error  indicated  above,  the  judg- 
ment la  reversed,  and  bail  fixed  at  |10,0()0. 


End  of  Cases  in  Vol.  124. 
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ABANDONMENT. 

Of  claim  to  public  lands,  see  Public  Lands,  i 

173. 
Of  bomestead,  see  Homestead,  {{  161-163. 

ABATEMENT  AND  REVIVAL 

V.  DEATH  OF  PARTY  AND  BEVIVAXi 
OF  ACTION. 

<A)  Afeateatent   or   Survtral   of  Aetlon. 

I  S8.  At  common  law,  when  a  party  to  tbe 
salt  for  the  recovery  of  land  died  pending  the 
action,  the  miit  abated,*  and  it  was  necessary  to 
institute  a  new  suit  against  the  surviving  rep- 
resentative of  the  decedent.— Ex  parte  Qilbert 
<AA.)  762. 

(B)  Contlmaance  or  Revival  of  Aetlom. 

f  78.  Under  Kirby's  Dig.  f  6311,  relating  to 
revival  of  actions  for  recovery  of  real  property 
on  the  death  of  a  party,  an  attempted  revival 
by  making  a  special  administrator  of  decedent  a 
party  to  the  suit  held  insufficient  to  give  the 
court  jurisdiction  of  the  subject-matter.— Ex 
parte  Gilbert  (Ark.)  762. 

§  77.  Appearance  of  an  administratrix  sng- 
^sting  death  of  plaintiff  and  her  authority  to 
prosecute  the  suit  held  to  adopt  his  pleadings 
as  her  own.— St.  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Keith  (Tex.  Civ.  App.)  695. 

ABDUCTION. 

See  Seduction. 

I.  OFFEHSEB   AND   BESFONSIBIUTT 
THEREFOB. 

{2.  In  an  action  for  unlawfully  detaining 
a  woman  against  her  will  with  intent  to  have 
carnal  knowledge  of  her,  it  is  no  defense  that 
her  husband  consented.— Young  v.  Common- 
wealth (Ky.)  312. 

ABSENCE. 

Of  counsel,  ground  for  continuance,  see  Crim- 
inal Law,  S  593. 

Of  witness  or  evidence,  ground  for  continuance, 
see  Continuance,  !  26 ;  Criminal  Law,  §|  594- 
598. 

ABSOLUTE  ESTATE. 

In  personal  property,  construction  of  will,  see 
Wills,  I  612. 

ABSTRACT  INSTRUCTIONS. 

See  Trial,  i  248. 

ABSTRACTS. 

Of  record  on  appeal,  see  Appeal  and  Error,  H 
680-592 «  Criminal  Law,  i  1103. 

ABUSIVE  LANGUAGL 

As  criminal  offense,  see  Disorderly  Conduct 


ABUTTING  OWNERS. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  Eminent  Do- 
main, ||  69-119. 

Liabilities  to  assessments  for  public  improve- 
ments, see  Municipal  Corporations,  {  449. 

Bights  to  damages  tor  injuries  from  public  im- 

Srovements,    see   Municipal    Coriraiations,   {{ 
Oo,  404. 

ACCEPTANCE. 

Of  benefits,  gnmnd  of  estoppel  in  pais,  see  Ea- 
toppel,  {  92. 

Of  bid  for  contract  with  mnnicipal  corporation, 
see  Municipal  Corporations,  I  335. 

Of  dedication,  see  I>edication,  {  35. 

Of  deed,  see  Deeds,  f  200. 

Of  goods  delivered  to  carrier  for  transportation, 
see  Carriers,  i|  39,  45. 

Of  goods  sold,  see  Sales,  {  177. 

Of  insurance  policy,  see  Insurance,  I  136. 

Of  insurance  premiums  or  assessments,  as  waiv- 
er of  ground  for  avoidance  or  forfeiture  of 
policy,  see  Insurance,  §  392. 

ACCESSION. 

Annexation  of  personal  to  real  property;  Ke  Im- 
provements. 

Intermixture  of  goods,  of  same  kind,  see  Oon- 
fusion  of  Goods. 

ACCESSORIES. 

Acts  and  declarations  of  conspirators  and  co- 
defendants  as  evidence,  see  Criminal  Law,  H 
42.^1-427. 

Testimony  of  accomplices,  see  Criminal  Law,  H 
507,  511. 

ACCIDENT. 

Cause  of  death,  see  Death,  Sf  31-104. 
Cause  of  injuries  to  servant,  see  Master  and 
Servant,  I  97. 

ACCOMPLICES. 

Testimony,  see  Criminal  Law,  gf  507,  511. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement ;  Payment ;  R»- 
lease. 

ACCOUNT. 

Accounting  by  executors  or  administrators,  see 
Executors  and  Administrators,  {  470. 

Settlement  of  balance  of  mutual  accounts,  see 
Compromise  and  Settlement. 

ACCRETION. 

Rights  and  liabilities  of  life  tenants  as  to  ac- 
cretions to  property,  see  Life  Estates,  |  15. 

ACCRUAL 

Of  liability  on  bonds  or  undertakings  in  judicial 
proceedings,  see  Injunction,  |  241. 

Of  right  of  action  or  defense  as  affecting  limi- 
tation, see  Limitation  of  Actions,  H  4»-58. 


For  cases  In  Dec.  Dig.  &  Amer.  Digs.  1907  to  date  A  Indexai  see  same  topic  A  lection  (i)  NUMBER 
124  S.W.— 72  (1137) 
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ACCUSATION. 

Of  crime,  ground  for  impeachment  of  witness, 

see  Witnesses,  {  345. 
Of   crime,    indictment  or   information,  see   In* 

dictment  and  Information. 
Of  crime,  preliminary  complaint  or  affidavit,  see 

Criminal  Law,  {  211. 

ACKNOWLEDGMENT. 

Ope^tion  and  effect  of  admissions  as  evidence, 
see  Evidence,  H  213-205. 

IV.  PI^ADINO  AKV  EVIDENCE. 

I  62.  To  auttiorize  setting  aside  deed  on  tlie 
ground  that  the  grantor's  signature  was  forged, 
there  must  be  evidence  leaving  no  doubt  that 
officer  taking  acknowledgment  was  guilty  of 
fraud  or  mistake.— Duff  v.  Virginia  Iron,  Coal 
&  Coke  Co.  (Ky.)  30». 

ACQUIESCENCE. 

Ground  of  estoppel  in  pais,  see  Estoppel,  f  92. 

Ground  of  estoppel  to  appeal  or  take  other  pro- 
ceeding for  review,  see  Appeal  and  Error,  { 
154. 

In  cancellation  of  purchase  of  public  lands,  see 
Public  Lands,  |  173. 

ACTION. 

Abatement,  see  Abatement  and  Revival. 

Accrual,  as  effecting  limitations,  see  Limitation 
of  Actions,  |§  43-58. 

Assignment  of  choses  in  action,  see  Assign- 
ments, S  24. 

Bar  by  former  adjudication,  see  Judgment,  S| 
603,  617. 

Damages  recoverable,  see  Damages. 

Ignorance  of  cause  of  action  as  affecting  limita- 
tion, see  Limitation  of  Actions,  8  95. 

Judicial  notice  of  judicial  proceedings  and  rec- 
ords, see  Evidence,  i  43. 

Jurisdiction  of  courts,  see  Courts. 

Laches,  see  Equity,  g  73. 

Limitation  by  statutes,  see  Limitation  of  Ac- 
tion.s. 

Malicious  actions,  see  Malicious  Prosecution. 

Officious  intermeddling  in  suits  between  others, 
see  Champerty  and   Maintenance. 

Rights  of  trustees  in  bankruptcy  as  to  pending 
actions,  see  Bankruptcy,  ji  156. 

Right  to  trial  by  jury,  see  Jury,  |  25. 

Survival,  see  Abatement  and  Revival,  {  58. 

Acttoni  between  pariUs  in  particular  relation*. 
See  Master  and  Servant,  {$  36,  40,  258-296. 
Co-sureties,  see  Principal  and  Surety,  {  200. 
Co-tenants,  see  Partition.  %%  13-109. 
Husband  and  wife,  see  Husband  and  Wife,  I 

297. 
Mortgagor  and  mortgagee,  see  Chattel  Mortgages, 

S  288;   Mortgages,  §463. 
Pledgor  and  pledgee,  see  Pledges,  {  33. 
Principal  and  broker,  see  Brokers,  g|  84-83. 

Action*    iy    or    againtt    particular    claue*    of 
pertont. 

See  Adjoining  Landowners,  f  7:  Brokers,  i 
106;  Carrie™,  M  94,  104.  135,  185,  228, 
230,  274JA-277,  314-321,  347,  381 ;  Corpora- 
tions, ii  513,  518,  677;  Executors  and  Ad- 
ministrators, i  470 ;  Husband  and  Wife,  i  270 ; 
Infants,  §§  82-110;  Insane  Persons,  ||  94, 
101;  Master  and  Servant,  {{  258-296;  Mu- 
nicipal Corporations,  gg  404,  819-822;  Part- 
nership, g|  199-218 ;  Principal  and  Agent,  g 
190;  Railroads,  gg  22,  2S2,  347,  350,  398, 
439-446,  478-484;    Warehousemen,   g  34. 

Assi^ees,  see  Assignments,   gg  121,  126. 

Foreign  corporations,  see  Corporations,  g  672. 
.  Insurance  companies,  see  Insurance,  g  815. 


Mortgagors  or  mortgagees,  see  Chattel  Mortga- 
ges, gl  173,  288 ;    Mortgages,  g  463. 

Seller  of  goods  on  condition,  see  Sales,  J  480. 

Sureties,  see  Principal  and  Surety,  g  200. 

Sureties  on  bonds  of  public  officers,  see  Sher- 
iffs and  Constables,  {  170;    Taxation,  g  670. 

Sureties  on  bonds  or  undertakings  on  appeal  or 
writ  of  error,  see  Appeal  and  Error,  gg  1234, 
1244. 

Tax  collectors,  see  Taxation,  g  670. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telepnones.  gg  20,  65-74. 

Trustees,  see  Trusts,  g  61. 

Action*  relating  to  particular  ipecie*  of  prop- 
erty or  ettatet. 

See  Trusts,  {  61 ;  Waters  and  Water  Contaes, 
gg  176-179. 

Community  or  separate  property  of  husband  or 
wife,  see   Husband  and  Wife,  g  270. 

Decedents'  estate,  see  Eixecutors  and  Adminis- 
trators, §  470. 

Mortgaged  property,  see  Chattel  Mortgages,  H 
173,  288 ;   Mortgages,  {  463. 

Particular  cauiet  or  ground*  of  action. 

See  Bills  and  Notes,  g|  462-538;  Conspiracy, 
g  20 ;  Death,  gg  31-104 ;  Forcible  Entry  and 
Detainer,  gg  4-29;  Fraud,  gg  34,  49;  Fraud- 
ulent Conveyances,  {§  222-308 ;  Insurance.  gS 
623-G69,  815;  Malicious  Prosecution,  gg  56- 
69 ;  Nuisance,  gg  43,  54 ;  Trespass,  g  50;  Use 
and  Occupation. 

Bonds  and  undertakings  on  appeal  or  writ  of 
error,  see  Appeal  and  E>ror,  gg  1234,  1244. 

Bond  of  clerk  of  court,  see  Clerks  of  Courts, 
g75. 

Bonds  of  public  officers,  see  Sheriffs  and  Con- 
stables,  I  170;    Taxation,  g  570. 

Breach  of  contract,  see  Contracts,  g  346. 

Breach  of  contract  for  carriage  of  passenger,  see 
Carriers,  gg  274%-277. 

Breach  of  contract  of  sale,  see  Sales,  gg  3S3, 
384,  415,  418 ;   Vendor  and  Purchaser,  g  330. 

Breach  of  warranty  of  goods  sold,  see  Sales,  Sf 
437,  441. 

Cloud  on  title,  see  Quieting  Title. 

Compensation  of  brokers,  see  Brokers,  g|  84-8S. 

Conditional  contract  of  sale,  see  Sales,  1  4%. 

Deceit,  see  Fraud,  gg  34,  49. 

Delay  in  transportation  or  delivery  of  goods, 
see  Carriers,  §g  104,  185. 

Delay  in  transportation  or  delivery  of  live  stock, 
see  Carriers,  gg  228,  230. 

Ejection  of  passenger  or  intruder  from  train, 
see  Carriers,  g  381. 

Failure  to  deliver  or  misdelivery  of  goods,  see 
Carriers,  g  94. 

Failure  to  deliver  possession  of  demised  prem- 
ises, see  Landlord  and  Tenant,  g  129. 

Failure  to  furnish  cars,  see  Carriers,  g  45. 

Injuries _at  railroad  crossings,  see  Railroads,  H 

o4l,   oOO. 

Injuries  from  defects  or  obstructions  in  streets, 
see  Municipal  Corporations,  gg  819-822. 

Injuries  from  fall  of  buildings  on  adjoining 
lands,  see  Adjoining  Landowners,  I  7. 

Injuries  from  fires  caused  by  operation  of  rail- 
road, see  Railroads,  gg  478-484. 

Injuries  from  flowage,  see  Waters  and  Water 
Courses,  gg    176-179. 

Injuries  from  public  improvements,  see  Hnnici- 
pal  Corporatioas,  g  404. 

Injuries  to  animals  on  or  near  railroad  tracks, 
see  Railroads,  gg  439-446. 

Injuries  to  licensees  of  trespassers  on  railroad 
property  in  general,  see  Railroads,  1  282. 

Injuries  to  passengers,  see  Carriers,  A  314-321, 

Injuries  to  persons  on  or  near  railroad  tracks, 
see  Railroads,  g  388. 

Injuries  to  servants,  see  Master  and  Servant,  gg 
258-296. 

Judgments,  see  Judgment,  gt  908-942L 

Loss  of  or  injnry  to  goods  m  course  of  trans- 
portation, see  Carriers,  gg  135,  186. 
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Loss  of  or  injnry  to  live  stock  in  connse  of 
transportation,  see  Carriers,  |S  228,  230. 

Negligence  in  general,  see  Negligence,  gf  111- 
141. 

Negligence  in  operation  of  railroad,  see  Rail- 
roads, S§  2S2,  347,  350,  3»8,  439-446,  478- 
484. 

Negligence  of  master,  see  Master  and  Servant, 
{{258-296. 

Negligence  or  defaalt  in  transmission  or  delivery 
of  telegraph  or  telephone  message,  see  Tele- 
graphs and  Telephones,  §§  65-74. 

Purchase  money  on  sale  of  goods,  see  Sales,  {I 
340,  359. 

Becovery  of  possession  of  mortgaged  property, 
see  Chattel  Mortgages,  f  173. 

Recovery  of  possession  or  proceeds  of  pledged 
property,  see  Pledges,  {  33. 

Recovery  of  price  paid  for  land,  see  Vendor  and 
Purchaser,  |  334. 

Right  of  action  pledged,  see  Pledges.  {  58. 

Services,  and  materials  furnished  incident  there- 
to see  Work  and  Labor. 

Tiolation  of  liquor  laws,  see  Intoxicating  liq- 
uors, IS  178,  179. 

Wrongful  conversion  of  personal  property,  see 
Trover  and  Conversion,  |  29. 

Wrongful  discharge  of  servant,  see  Master  and 
Servant,  {(^36,  40. 

Particular   formi   of  action.  ' 
See  Ejectment;    Forcible  ESitry  and  Detainer, 
IS   4-29;    Quieting  Title;     Keplevin ;    Tres- 
pass, S  50;    Trespass  to  Try  Title;    Trover 
and  Oanversion. 

PartiovUir  form*  of  tpeeial  reUef. 

See  Divorce ;  Injunction ;  Mandamus ;  Parti- 
tion, SS  13-109;  Prohibition;  Specific  Per- 
formance. 

Accounting  by  executor  or  administrator,  see 
Executors  and  Administrators,  S  ^70. 

Alimony,  see  Divorce,  S  218. 

Application  for  liquor  license,  see  Intoxicating 
'Liquors,  |  74. 

Appointment  of  administrator,  see  Ijxecutors 
and  Administrators,  |  20. 

Appointment  of  receiver,  see  Receivers,  S  38. 

Cancellation  of  instrument,  see  Cancellation  of 
Instruments. 

Confirmation  or  trial  of  tax  title,  see  Taxation, 
S  806. 

Construction  of  will,  see  Wills,  S  707. 

Determination  of  validity  of  municipal  ordi- 
nances, see  Municipal  Corporations,  {  121. 

Enforcement  of  contribution  among  sureties,  see 
Principal  and  Surety,  S  200. 

Enforcement  of  forfeiture  for  breach  of  condi- 
tion in  deed,  see  Deeds,  I  168. 

Enforcement  of  lien  for  price  of  land  sold,  see 
Vendor  and  Purchaser,  S  295. 

Enforcement  of  penalty  for  violation  of  liquor 
laws,  see  Intoxicating  Liquors,  IS  178.  179. 

Enforcement  of  pledge,  see  Pledges,  S  58. 

Enforcement  of  right  of  action  pledged,  see 
Pledges,  S  58. 

Enforcement  of  taxes,  see  Taxation,  H  549-608, 
634,  641. 

Establishment  and  determination  of  claims  to 
attached  property,  see  Attachment,  SS  302, 
306. 

Establishment  and  enforcement  of  trust,  see 
Trusts,  SS  359,  366. 

Eistablishment  and  protection  of  easement,  'see 
Easements,  S  61> 

Establishment  of  boundaries,  see  Boundaries,  S§ 
37-54. 

Establishment  of  drains,  see  Drains,  SS  25-35. 

Foreclosure  of  mortgage,  see  Chattel  Mortgages, 
S  288;   Mortgages,  S  463. 

Judgment  against  real  property  for  taxes,  see 
Taxation,  S  641. 

gnieting  title,  see  Quieting  Title, 
eformation  of  instrument,  see  Reformation  of 
'   Instruments. 
Removal  of  cloud,  see  Quieting  Title. 


Restraining  enforcement  of  taxes,  8e«  Sdioola 
and  School  Districts,  S  107. 

Restraining  execution,  see  Execution,  S  172. 

Sale  of  property  of  decedent,  see  Executors  and 
Administrators,  |  356. 

Separate  maintenance,  see  Husband  and  Wife, 
S  297. 

Setting  aside  sale  of  property  of  decedent,  see 
Executors  and  Administrators,  S  380. 

Setting  aside  transfers  in  fraud  of  creditors  or 
subsequent  purchasers  in  general,  see  Fraud- 
ulent Conveyances,  S§  222-308. 

Supplementary    proceedings,    see    Execution,    | 

Termination  of  trusts,  see  Trusts,  S  61. 
Trial  of  right  of  proi>erty,  see  Attachment,  SS 
287-S0& 

Particular  proceeding*  in  action*. 

See  Appearance ;  Continuance ;  Costs ;  Deposi* 
tions ;  Evidence ;  Execution ;  Judgment ;  Ju- 
ry; Limitation  of  Actions;  Motions;  Par- 
ties; Pleading;  Process;  Stipulations;  Trial; 
Venue. 

Assessment  of  damages,  see  Damages,  SS  215- 
217. 

Revival  of  action,  see  Abatement  and  Revival,  SS 
73,77. 

Sales  under  judgment,  order,  or  decree  of  court, 
see  Execution,  S  306. 

Transfer  of  causes  from  one  state  court  to  an- 
other, see  Courts,  {  485. 

Verdict,  see  Trial,  SS  351,  365. 

Particular  remediei  in  or  incident  to  action*. 

See  Attachment ;  Garnishment ;  Injunction ; 
Receivers  ;  Set-Off  and  Counterclaim ;  Ten- 
der. 

Supplementary  proceedings,  see  Execution,  | 
371, 

Proceeding*  in  emerci**  of  special-  or  limited 

juritdiction*. 

Courts  of  limited   jurisdiction  in  general,  see 

Courts,  SS  169,  172. 
Criminal  prosecutions,  see  Criminal  Law. 
Suits  in  equity,  see  Equity. 
Suits  in  justices'  courts,   see   Justices   of  the 

Peace,  Sl  73-12& 

RevietD   of  proceeding*. 
1  and  Error;    Exec 
Judgment,  SS  33^77 ;  New 


See  .Appeal  and_ Error;    Exceptions,  Bill  of; 


X.  OBonros  ahs  cohditions  pre- 
cedent. 

Grounds  for  and  right  to  damages,  see  Damages, 
S  4. 

'  S  6.  In  an  action  for  defamation,  the  court, 
after  plaintiff  taking  a  nonsuit,  and  after  sus- 
taining an  exception  to  the  answer,  held  without 
jurisdiction.— Bush  v.  Young  (Tex.  Civ.  App.) 
110. 

IX.  NATURE  AND  TOBM. 

Particular  action*  or  proceeding*. 

For  breach  of  warranty  on  exchange  of  proper- 
ty, see  Exchange  .of  Property,  S  13. 

Petition  for  new  trial,  see  New  Trial,  I  166. 

To  establish  and  enforce  trust,  see  Trusts,  S 
859. 

S  24.  The  failure  of  the  lessor  to  receive  no- 
tice of  renewal  sent  by  mail  held  not  such  a 
mistake  as  gives  the  court  of  equity  jurisdiction 
of  an  action  by  the  lessor  for  possession. — 
BluthenthaJ  t.  Atkinson  (Ark.)  510. 

m.   JOINDER,   SFLITTINO,  OONSOU- 
DATION,  AND   SEVERANCE. 

Election  between  causes  of  action,  ae«  Pleading. 

1368. 
Joinder  of  counts  in  indictment  or  information, 

see  Indictment  and  Information,  S  132. 
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S  45.  A  count  In  aBSumpsit  for  fioods  sold 
may  be  joined  with  a  count  on  a  promissory  note 
l^iyen  for  the  goods  claimed  to  have  been  inval- 
idated becaase  altered.— McCormick  Harresting 
Mach.  Co.  V.  Blair  (Mo.  App.)  49. 

I  45.  A  city  held  entitled  to  litigate  in  one 
suit  a  purchaser's  liability  oo  a  judgment  in  its 
favor  for  taxes,  and  also  for  subsequently  ac- 
cruing taxes  on  a  lot,  and  to  include  therein  a 
prayer  for  foreclosure  of  the  lien  cmnmon  to  all 
the  taxes.— Toepperwein  t.  City  of  San  Antonio 
(Tex.  Civ.  App.)  699. 

S  57.  Two  causes  wherein  two  employes 
sued  for  injuries  caused  at  the  same  time  by 
tkt  fall  of  the  cage  in  the  shaft  of  a  coal  mine, 
held  properly  consolidated.- Southern  Anthra- 
cite Cm]  Co.  ▼.  Bowen  (Ark.)  1048. 

XV.   COMMENOEBCENT,  PROSECUTION, 
AND  TERMINATION. 

Commencement  within  period  of  limitation,  see 

I/imitation  of  Actions,  |  130. 
Stay  on  appeal  or  writ  of  error,  see  Appeal  and 

Error,  H  485,  490. 


ACTS. 


See  Statutes. 


ADJOINING  LANDOWNERS. 

See  Boundaries;    Fences. 

Elaseraents,  see  Easements. 

{  7.  In  case  of  injury  to  adjoining  property 
by  the  falling  of  a  wall,  the  burden  is  on  the 
owner  to  exculpate  himself.— Teepen  v.  Taylor 
(Mo.  App.)  1062. 

i  7.  The  owner  of  a  wall  of  a  burnt  build- 
ing must  use  every  means  to  ascertain  its  safe- 
ty that  an  ordinarily  prudent  man  would  use. — 
Teepen  v.  Taylor  (3lo.  App.)  1062. 

I  7.  An  act  of  Ood  will  protect  one  from  lia- 
bility for  injury  to  adjoinmg  property  by  the 
falling  of  a  wall  of  a  burnt  building.— Teepen 
V.  Taylor  (Mo.  App.)  1062. 

ADJOURNMENT. 

Of  civil  causes  in  general,  see  Continuance. 
Of   criminal   causes   in  general,    see   Criminal 
Law,  a  586-608. 

ADJUDICATION. 

Decisions  of  courts  in  general,  see  Courts,  i 

91 ;    Judgment. 
Operation  and  effect  of  former  adjudication,  see 

Judgment,  U  603,  617,  707-732. 

ADJUSTMENT. 

Of  controversy  by  arbitrators,  see  Arbitration 

and  Award. 
Of  controversy  by  parties,  see  Compromise  and 

Settlement. 

ADMEASUREMENT  OF  DOWER. 

See  Dower,  |S  113,  114. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators. 

Of  property  bv  receiver,  see  Receivers,  I  82. 

Of  property  at  community  on  death  of  husband 
or  wife,  see  Husband  and  Wife,  i  276. 

Of  public  finances,  see  Counties,  (  192. 

Of  trust  property,  see  Trusts,  |  187. 


ADMISSION. 

To  practice  medicine  or  surgery,  see  Physicians 
and  Surgeons,  {|  6,  6. 

ADMISSIONS. 

See  Stipulations. 

As  evidence,   see  Criminal   Law,  I  406;     Evi- 
dence, II  213-265. 
In  pleadings,  see  Pleading,  ||  129,  214. 
Toprevent  continuance,  see  Criminal  Law,  i 

ADULTERY. 

Corroboration  of  accomplices,  see  Criminal  Law, 

I  511. 
Evidence  in  civil  actions,  see  Divorce,  ||  115, 

Ground  for  divorce,  see  Divorce,  I  26. 

I  14.  Evidence  held  insufficient  to  sustain  a 
conviction  for  adulteiy.— Smith  t.  State  (Tex. 
Cr.  App.)  919. 

ADVANCEMENTS. 

See  Descent  and  Distribution,   {«109:    Wills, 
i  761. 

ADVERSE  CLAIM. 

Determination  of  claims  to  real  property,   see 

Quieting  Title. 
To  property  levied  on  or  garnished,  see  Attacb- 

ment,  ||  287-306. 

ADVERSE  POSSESSION. 

See  'Limitation  of  Actions. 
By  co-tenant,  see  Tenancy  in  Common,  |  15. 
Grants  of  lands  held  adversely,  see  Champerty 
and  Maintenance,  |  7. 

Z.  NATURE  AND  REQUISTTES. 

(A)  Aeanlsltlon  of  Rislita  br  Preaerlptlom 
la  General. 

I  13.  Occupation  of  land  by  tenants  for  a  few 
years,  the  occasional  cutting  of  small  timber 
for  mine  props,  and  the  taking  of  tan  bark 
therefrom,  together  with  the  payment  of  the  tax- 
es, held  insufficient  to  establish  title  by  adverse 
possession.- Mahoning  Coal  Co.  v.  Dowlinig 
(Ky.)  870. 

(B)  Aetnal  Poaaession. 

I  19.  Possession  by  a  purchaser  at  an  execa- 
tion  sale  held  to  establish  title  by  adverse  pos- 
session.—Miller  V.  Goodin  (Ky.)  818. 

I  19.  Title  under  statute  of  limitations  of 
five  years  held  not  affected  by  Sayles'  Ann.  Civ. 
St.  1897,  art.  3346.— Hardy  Oil  Co.  v.  Bumham 
(Tex.  Civ.  App.)  221. 

I  22.  Pasturing  the  owner's  cattle  on  land 
inclosed  for  that  purpose  and  under  his  exclusive 
control  is  such  use  and  enjoyment  as  is  suffi- 
cient under  the  five  years'  statute. — Hardy  Oil 
Co.  T.  Bumham  (Tex.  Civ.  App.)  221. 

I  24.  The  occasional  cutting  of  timber  or  oc- 
casional occupancy  of  land  is  not  adverse  pos- 
session.—Ward  V.  Middleton  (Ky.)  823. 

(C)  Visible  and  Notorlona  Poaaeaaloa. 

I  28.  A  purchaser  at  a  tax  sale  held  not  in 
the  adverse  possession  of  the  premises  under  a 
tax  deed.— Penix  v.  Bice  (ArkJ  747. 

I  31.  Possession  of  land  heid  such  as  to  con- 
stitute an  ouster  and  notice  thereof  to  others, 
notwithstanding  their  nonresidence  and  actual 
itmorance.— Wjirdy  Oil  Co.  v.  Bumham  (Tex. 
dr.  An>.)  221. 
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<B)  Duration    and    Contlnnltr   of   Posses- 
■ioa. 

S  67.  In  Tiew  of  an  allegation  of  the  petition 
not  denied  by  the  answer,  and  the  date  of  a 
deed,  held  adverse  possession  for  15  years  was 
not  proved,  notwithstanding  certain  testimony. — 
Gordon  v.  Simmons  (Ky.)  306. 

(F)  Hostile  Cltaraeter  of  PoMosalom. 

I  68.  A  mere  squatter  or  trespasser  holding 
poaaession  withont  claim  of  title  cannot'  acquire 
title  by  adverse  possession. — Feller  t.  Lee  (Mo.) 
1129. 

{  71.  Limitation  of  three  years  held  no  de- 
fense as  against  the  heirs  of  a  wife  claiming 
against  an  unauthorized  conveyance  by  the  sur- 
viving husband.— Hardy  Oil  Co.  r.  Burnham 
(Tex.  Civ.  App.)  221. 

{  86,  Where  defendant  took  possession  of 
certain  land  under  a  deed,  the  bnrden  was  on 
him  to  rebut  the  presumption  that  his  contin- 
ued possession  was  under  the  deed. — Feller  v. 
Lee  (Mo.)  1129. 

XL  OPERATION  AHD  EFFECT. 

(A)  Bztcat  of  Posaeaalon. 

I  100.  Actual  possession  by  grantee  of  part  of 
land  covered  by  deed  held  not  to  extend  by  con- 
struction to  the  rest  of  it,  so  as  to  give  title  by 
adverse  possession. — Lowry  v.  McDaniel  (Tex. 
Civ.  App.)  710. 

I  101.  Where  a  person  claiming  title  to  land 
nnder  a  patent  issued  in  1849  lived  on  an  ad- 
joining tract,  he  was  in  possession  to  the  ex- 
tent of  his  boundary,  which  was  not  brolcen  by 
a  settlement  of  others  upon  land  outside  his 
boundaries  nnder  a  patent  issued  in  1853. — 
Crown  Lumber  Co.  ▼.  McCoy  (Ky.)  834. 

XXI.  VLBADItia,  EVIDEITOE,  TRIAX, 
AMB  BEVIEW. 

I  116.  Where  plaintiff  claimed  under  the  five- 
year  statute  of  limitations,  an  instruction  as 
to  payment  of  taxes  held  erroneons. — Dean  v. 
Purrh  (Tex.  Civ.  Aw».")  431. 

ADVERTISEMENT. 

Of  street  railway  franchise,   see   Street  Rail- 
roads, I  24. 
Publication  of  process,  see  Process,  {  96. 

AFFIDAVITS. 

See  Depositions. 

Particular  proceeding*  or  purpotct. 

Allowance  of  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  |  361 ;   Courts.  §  202. 

Continuance,  see  Continuance,  }  46;    Criminal 
Law,  §  608. 

For  appointment  of  administrator,  see   Execu- 
tors and  Administrators,  §  20. 

New  trial,  see  Criminal  Law,  §1  936,  957 ;   New 
Trial,  I  130. 

Preliminary   affidavit   in   criminal   prosecution, 
see  Criminal  Law,  |  211. 

Publication  of  process,  see  Process,  S  96. 

Verification  of  claim  against  estate  of  decedent 
see  Executors  and  Administrators,  i  227. 

Verification  of  petition  of  claimant  in  attach- 
ment, see  Attachment,  f  306. 

AFFINITY. 

Element  of  incest,  see  Incest,  $  5. 

AFFIRMANCE. 

Of  Judgment  or  order  in  criminal  prosecutions, 
see  Criminal  Law,  {  11S2. 


AFTER-ACQUIRED  TITLE. 

EiStoppel  to  assert,  see  Estoppel,  |  46. 

AGL 

Of  consent  to  sexual  intercourse,  see  Rape,  i  13. 

AGENCY. 

In  general,  see  Principal  and  Agent. 

AGGRAVATION. 

Of  injury,  see  Damages,  K  33,  34. 

AGREEMENT. 

See  Contracts. 

AGRICULTURE 

Drainage  of  lands,  see  Drains. 

AIDER  BY  VERDICT. 

In  civil  actions,  see  Pleading,  §  433. 
In   criminal   prosecutions,   see   Indictment  and 
Information,  §  203. 

ALCOHOLIC  LIQUORS. 

Regulation  of  manufacture,  use  and  sale,  see  In- 
toxicating Liquors. 

ALIBL 

Instructions  as  to  defense,  see  Criminal  Law, 
I  775. 

ALIENATION. 

Of    married    woman's    separate    property,    see 

Husband  and  Wife,  |  179. 
Suspension  of  absolute  power  of  alienation,  see 

Perpetuities,  {  6. 

ALIMONY. 

See  Divorce,  {  21& 

Separate  maintenance,  see  Hnsband  and  Wife, 
»  283,  297. 

ALLOWANCE. 

Of  alimony  or  counsel  fees  and  expenses  in  di- 
vorce proceedings,  see  Divorce,  §  218. 

Of  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, J  361.  .  — 

Of  bill  of  exceptions,  see  Criminal  Law,  S  1092 ; 
Exceptions,  Bill  of,  \  43. 

Of  separate  maintenance  to  wife,  see  Husband 
and  Wife,  H  283,  297. 

ALTERATION. 

Of  flow  or  discharge  of  water  as  ground  for 
compensation,  see  Eminent  Domain,  f  08. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

_{  2.  Even  an  immaterial  alteration  of  a  note 
without  authority  of  the  holder  avoids  it. — Mc- 
Cormick  Harvesting  Mach.  Co.  v.  Blair  (Mo. 
App.)  49. 

§  5.  An  alteration  of  a  promissoiy  note  held 
material,  so  as  to  prevent  its  enforcement. — Mc- 
Cormick  Harvesting  Mach.  Co.  v.  Blair  (Mo. 
App.)  49. 

I  7.  The  alteration  of  a  note  held  not  ma- 
terial.—Baldwin  V.  Haskell  Nat.  Bank  (Tex. 
Civ.  App.)  443. 
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i  23.  Unless  an  alteration  of  a  note  gjven  for 
goods  sold  was  fraudulently  made,  tne  seller 
could  sue  in  assumpsit  for  the  value  of  the 
goods,  though  the  alteration  invalidated  the 
notes  BO  as  to  prevent  an  action  tbeieon. — Me- 
Cormick  Harvesting  Mach.  Co.  t.  Blair  (Mo. 
App.)  49. 

{  29.  Every  material  alteration  of  a  promis- 
sory note  is  prima  facie  fraudulent. — McCor- 
mick  Harvesting  Mach.  Co.  v.  Blair  (Mo.  App.) 
49. 

AMBIGUITIES. 

Parol  or  extrinsic  evidence  to  construe  ambigu- 
ous instruments,  see  Evidence,  ${  448-460. 

AMENDMENT. 

0/  porticular  act*.  iMtrumenti,  or  prooeedingt. 

See  Indictment  and  Information,  {  161;  Plead- 
ing, i  225. 

Constitution,  see  Constitutional  Law,  {  9. 

Irregularities  and  errors  at  trial,  see  Trial,  { 
412. 

Judgment,  see  Judgment,  Sg  294-314. 

Pleading,   see  Pleading,   §|   236-230. 

Record  on  appeal  or  writ  of  error,  see  Criminal 
Law,  I  1110. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  Appeal  and  Error, 
{  45;    Courts,  H  IZl,  169,  172. 

ANIMALS. 

Carriage  of  live  stock,  see  Carriers,  Sf  217- 

230. 
Fence  laws,  see  Fences. 
Injuries  to  animals  from  operation  of  railroads, 

see  Railroads,  §§  407-^46. 

f  57.  In  a  prosecution  for  violating  the  local 
stock  law,  it  was  essential  to  allege  and  prove 
the  precedent  steps,  required  bj  law,  by  which 
the  stock  law  was  adopted.— Hill  v.  State  (Tex. 
Cr.  App.)  940. 

§  57.  In  a  prosecution  for  violating  the  lo- 
cal stocE  law,  information  held  defective  for 
not  alleging  that  the  commissioners'  court  made 
an  order  directing  an  election  to  be  held  to  de- 
terming  whether  horses,  cattle,  etc.,  should  be 
permitted  to  run  at  large. — Hill  v.  State  (Tex. 
Cr.  App.)  940. 

S  79.  Statement  of  statutory  liability  of 
owner  or  keeper  of  dog  for  killing  or  maiming 
other  domestic  animals.— Adams  v.  Brown  (Mo. 
App.)  1065. 

§  83.  Statement  of  when  one  is  liable  as 
keeper  of  a  dog  for  its  injury  to  other  domestic 
animals. — Adams  v.  Brown  (Mo.  App.)  1065. 

ANNULMENT. 

Actions  to  annul  written  instruments,  see  Can- 
cellation of  Instruments. 

ANSWER. 

In  general,  see  Pleading,  if  84-149. 

Operation  and  effect  as  appearance,  see  Appear- 
ance, I  8. 

To  interrogatories  to  jury,  see  Trial,  {g  351, 
365. 

APPEAL  AND  ERROR. 

See  Exceptions,  Bill  of ;  New  Trial. 

Appellate  jurisdiction  of  particular  state  courts, 

see  Courts,  |§  207-247. 
Judicial  notice  of  matters  appearing  In  reports 

of  cases  on  appeal,  see  Evidence,  §  43. 
Remedy  by  appeal  or  writ  of  error  as  affecting 

right  to  vacate  judgment,  see  Judgment,  §  338. 


Revieto  in  tpecial  proeee4ing$. 
Probate  proceedings,  see  Wills,  {  384. 

Review  of  criminal  prosecvtiont. 
See  Criminal  'Law,   |S   1024-1189;    Homicide, 

fl  338-340. 
By  habeas  corpus,  see  Habeas  Corpus. 

I.  HATtTBE  AHS  FORK  OF  BEMEDT. 

I  10.  The  remedy  by  petition  for  review  giv- 
en by  Rev.  St  1895,  art.  1375,  held  concurrent 
and  additional  to  the  remedy  by  writ  of  error. 
— Kruegel  v.  Cobb  (Tex.  Civ.  App.)  723. 

II.  NATUIUB   AHS   OROXTinDS   OF  AF- 

.FELLATE  JtJBISDIOTIOH. 

{  20.  Where  the  district  court  was  without 
jurisdiction,  the  court,  on  an>eal  from  the  judg- 
ment rendered,  acquired  none. — Bush  v.  Tonng 
(Tex.  Civ.  App.)  110. 

m.  DECISIONS  BEVIEWABIC 

(C)  Axnoniit  or  Valae  Im  ControTeraT' 

I  45.  Under  Ky.  St  |  950  (Russell's  St  i 
2784),  held,  that  no  appeal  lies  from  a  dismissal 
on  plaintiff's  failure  to  plead  further  after  de- 
murrer sustained  to  his  iwtition  in  an  action  to 
recover  Sa5.30.— Spalding  v.  Wathen,  Mueller  St 
Co.  (KyO  791. 

(D)  Flamlltr  of  Determiaailoil. 

g  79.    A  judgment  which  in  no  way  disposes., 
of  a  party  made  a  defendant  is  not  a  "final  judg- 
ment    and  is  not  appealable.— Griffin  v.  Terry 
(Tex.  Civ.  App.)  115. 

g  79.  A  judgment  held  to  dispose  of  all  the 
jMtrties  to  the  case  rendering  it  appealable. — 
Griffin  V.  Terry  (Tex.  Civ.  App.)  115. 

g  79.  A  judgment  held  not  final  because  not 
disposing  of  the  controversy  between  all  the  par- 
ties.—Florence  V.  Choice  (Tex.  Civ.  App.)  436. 

g  79.  A  'judgment  in  trespass  to  try  title  held 
not  final,  and  writ  of  error  does  not  lie  to  re- 
view it— McKnight  v.  McEnigfat  (Tex.  Civ. 
App.)  734. 

(E)  Natnre,  Scope,  and  Bfleot  of  Decision. 

g  108.  Refusal  of  the  trial  judge  to  file,  as 
required  by  Laws  1907,  p.  446,  c.  7,  conclu- 
sions of  fact  and  law  when  a  demand  is  made 
therefor,  is  reversible  error.— Wandry  v.  Wil- 
liams (Tex.)  ^. 

IV.  BIGHT   OF   BEVIEW. 

Criminal    prosecutions,    see    Criminal    Law,    I 
1024. 

(A)  Persona  Entitled. 

g  150.  Where  a  judgment  debtor  answered  in 
garnishment  proceedings  and  denied  that  the 
garnishee  was  indebted  in  accordance  with  the 
garnishee's  admission,  the  debtor  could  not  ap- 
peal from  a  judgment  against  the  garnishee. — 
Baughn  v.  J.  B.  McKee  Co.  (Tex.  Civ.  App.) 
732. 

(B)  Estoppel,  'Wnlver,  or  Aarreements  Af- 
fecting Riariit. 

g  154.  Where  plaintiff  takes  a  nonsuit  be- 
cause of  a  ruling  which  prevents  recovery,  he 
may  have  such  ruling  reviewed  by  an  appeal 
from  the  judgment  refusing  to  set  aside  the  non- 
suit.—Ford  v.  Houston  &  T.  C.  R.  Co.  CTei. 
Civ.  App.)  715. 

V.  pbesIbntation  Aim  besebva- 

TIOM  IMLOWEB  COUBT   OF 
GBOUNUS   OF  BEVIEW. 

Criminal    prosecutions,    see   Criminal   Law, '  gi 

1032-1 003. 
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(A)  lamiea  and  <liieatlona  In  I<ower  Conrt.  4 

I  172.  The  court  on  appeal  held  not  entitled 
to  take  a  matter  into  consideration  because  not 
raised  in  the  court  below. — Erie  City  Iron  WorltB 
V.  Noble  (Tex.  Civ.  App.)  172. 

f  173.    In  a  suit  to  recover  land  sold  nnder  a 

partition  decree,  held,  that  the  court  on  appeal  1 
cannot  disturb  the  decree  on  the  ground  of  I 
minority  or  coverture  where  these  questions ' 
were  not  raised  in  the  trial  court.— Hector  v.  | 
Mann  (ftfo.)  1109 ;  Same  v.  Warren  (Mo.)  1119. 

{  173.  A  party  on  appeal  held  not  entitled  to 
nrge  objections  not  raised  in  the  trial  court.— 
Curtis  T.  Laughlin  (Mo.  App.)  56. 

I  173.  Where  a  defense  was  not  pleaded  in 
the  answer  or  otherwise,  it  cannot  be  noticed 
upon  appeal.— Pryor  v.  Crum  (Mo.  App.)  597.     { 

I  179.  On  appeal,  held  that  the  action  of  the  ; 
trial  court  in  fixinK  an  attorney's  fee  for  a  trus-  I 
tee  would  not  be  disturbed.— Curtis  v.  Laughlin  I 
aio.  App.)  66.  I 

{  179.    Defendant  cannot  nrge  on  appeal  that 
a  certain  measure  of  damages  should  have  been  j 
adopted  when  it  did  not  request  any  instruction  ! 
submittinfc  that  measure  of  damafces,  or  other- 
wise raise  the  qaestion  below. — Drake  v.  City  of 
Sosworth  (Mo.  App.)  670.  I 

(B)  Objeetloii|i  and  Mojtlona,  and  Rnllnira  ' 

Tliereon.  1 

Criminal    prosecution,    see    Criminal    Iaw,    §8 
1032-1063. 

i  186.  In  a  suit  to  recover  land  sold  under 
a  partition  decree,  it  cannot  be  nnced  for  the 
first  time  on  appeal  that  the  partition  decree 
was  void  because  the  judge  who  presided  in 
the  suit  was  a  brother  of  one  of  the  parties  and 
tlie  other  parties  did  not  consent  to  his  acting. 
—Hector  v.  Mann  (Mo.)  1109 ;  Same  v.  Warren 
(Mo.)  1119. 

I  187.  An  objection  for  defective  parties 
plaintiff  cannot  be  raised  for  the  first  time  on 
appeal.— Snear  Mining  Co.  v.  T.  J.  Shinn  &  Co. 
(Ark.)  1045. 

{  195.  In  a  suit  to  recover  land  under  a  par- 
tition decree,  it  cannot  be  urged  on  appeal  that 
there  was  an  amended  petition  filed  in  the  par- 
tition suit  which  described  different  land  and 
stated  an  essentially  different  cause  of  action, 
where  it  does  not  appear  that  the  point  that 
the  amended  petition  stated  a  different  cause 
of  action  was  made  or  relied  on  in  the  trial 
court.— Hector  v.  Mann  (Mo.)  1109;  Same  v. 
Warren  (Mo.)  1119. 

S  213.  Where  there  was  in  the  evidence  an  is- 
sue of  fact,  proper  for  submission,  but  a  party 
did  not  ask  to  have  it  submitted,  he  cannot  urge 
the  failure  tfo  submit  as  ground  for  reversal. — 
Brady  v.  Maddox  (Tex.  Civ.  App.)  739. 

§  215.  Instructions  which,  though  somewhat 
ambiguous  and  misleading,  could  have  been  cured 
by  a  specific  objection  thereto,  which  was  not 
made,  would  not  be  ground  for  reversal. — St. 
Louis,  I.  M.  &  S.  By.  Co.  v.  Dallas  (Ark.)  247. 

S  216.  A  party  cannot  complain  that  a  charge 
is  not  sufBciently  definite,  where  he  did  not  re- 
quest one  more  specific. — International  &  G.  N. 
Ry.  Co.  V.  Rogers  (Tex.  Civ.  App.)  448. 

{  210.  Failure  to  submit  issues  held  not 
ground  for  reversal  of  judgment  where  the  court 
was  not  requested  to  submit  such  issues. — 
Trabue  v.  Cook  (Tex.  Civ.  App.)  455. 

{  232,  The  appellate  court  can  consider  only 
the  objection  made  to  evidence  on  its  introduc- 
tion. Di-strict  and  County  Rules  58  (67  S.  W. 
xxiv).— Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Thompson 
(Tex.  Civ.  App.)  144. 


(O  Exeeptlona. 

Criminal   prosecutions,    see    Criminal    Lew,   | 
1056. 

i  250.  The  Supreme  Conrt  can  rule  upon 
the  competency  of  plaintiffs  as  witnesses  on  an 
appeal  In  an  equity  case,  though  no  exception 
was  saved  to  the  chancellor's  failure  to  role 
upon  their  competency. — McKee  v.  DowniuK 
(Mo.)  7. 

(D)'  Motlona  (or  ITaiv  Trial. 

{  281.  In  absence  of  a  motion  for  new  trial, 
only  errors  apparent  on  the  record  proper  will 
he  considered  on  appeal. — Haglin  v.  Atkinson- 
Williamson  Hardware  Co.  (Ark.)   518. 

8  289.  Error  in  excluding  evidence  is  waiv- 
ed by  failure  to  make  the  exclusion  a  ground 
of  motion  tor  new  triaL— King  t.  Black  (Ark.) 
237. 

{  294.  The  sufficiency  of  the  evidence  will 
not  be  considered  in  absence  of  a  motion  for  a 
new  trial.— International  &  Q.  N,  R.  Co.  v. 
Miller  (Tex.  Civ.  App.)  109. 

i  294.  That  the  evidence  does  not  support 
the  verdict  cannot  be  assigned  as  error  when 
such  point  has  not  been  raised  in  motion  for 
new  trial.— International  &  G.  N.  R.  Co.  v. 
Owens  (Tex.  Civ.  App.)  210. 

{  295.  As  the  error  in  making  a  judgment 
include  the  penaltjr  and  attorney's  fee  appeared 
in  the  judgment  itself,  motion  for  new  trial 
was  unnecessary  to  bring  it  to  the  attention 
of  the  appellate  court.- Industrial  Mut.  In- 
demnity Co.  V.  Armstrong  (Ark.)  236. 

'    VI.  PARTIES. 

i  327.  Plaintiff  bringing  a  writ  of  error 
against  defendant  in  an  action  for  the  title  and 
possession  of  personalty  held  required  to  make 
the  sureties  in  defendant's  replevy  bond  parties 
thereto.— Clark  v.  Lowe  (Tex.  Civ.  App.)  733. 

I  327.  Plaintiff  appealing  from  a  judgment 
in  trespass  to'  try  title  held  required  to  make  a 
party  affected  by  the  judgment  a  party  to  the  ap- 

I  peal.- McKnight  v.  McKnight  (Tex,  Civ.  App.) 

;734. 

VII.    REQinSITES  AND  PB0CEEDIN08 
TOR  TRANSFER  OF   CAUSE. 

I  (A)  Time   of  Taking  Proceedlnsa. 

I  i  345.  That  appellant  is  given  time  within 
which   to   prepare  and   tender  his  bill  of  evi- 

!  dence  and  exceptions  held  not  to  prevent  the 
running  of  Civ.  Ck)de  Prac.  S  738,   fixing  tbe^ 

I  time  for  filing  the  appeal.— Willis  v.  Witt  (Ky.) 
302. 

(D)  Petition    or    Prayer,    Allotvanee,    and 
Certificate  or  AlIldaTit. 


Review  of  proceedings  of  probate  courts,  see 
Courts,  I  202. 

{  361.  Misstatements  of  the  date  of  a  judg- 
ment in  tlie  petition  for  a  writ  of  error  from 
the  district  court  to  the  Court  of  Civil  Appeals 
held  waived  by  a  failure  to  move  to  dismiss  the 
writ  in  that  court.— Murphy  v.  Williams  (Tex.) 
900. 

{  361.  Misstatements  of  the  date  of  a  judg- 
ment in  the  petition  for  a  writ  of  error  from 
the  district  court  to  the  Court  of  Civil  Appeals 
held  immaterial.— Mnrphy  v.  Williams  (Tex.) 
900. 

(C)  Payment  of  Fees  or  Coata,  and  Bonda 
or  Other  Seenrltlea. 

8  384.    Misstatements  of  the  date  of  a  judg- 
ment in  the  bond  for  a  writ  of  error  from  the 
district  court  to  the  Court  of  Civil  Appeals  held 
'  immaterial.— Murphy  v.  Williams  (Tex.)  900. 
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f  392.  Misstatements  of  the  date  of  a  judg- 
ment in  the  bond  for  a  writ  of  error  from  the 
district  court  to  the  Court  of  Civil  Appeals  held 
waived  by  a  failure  to  move  to  dismiss  the  writ 
in  that  court.— Murphy  t.  Williams  (Tei.)  900. 

i  395.  Under  Civ.  Code  Prac.  «  724,  where 
an  appeal  bond  was  not  executed  before  the 
clerk  of  circuit  court  within  60  days  after  the 
judgment,  the  appeal  from  county  court  held 
properly  dismissed.^Zlaplinger  v.  Pritchard 
(Ky.)  352. 

Vm.  EFFECT   OF  TRANSFER  OF 

CAUSE   OR  PROCEEDINGS 

THEREFOR. 

(A)  Po-tvers    and    Proceedlnv*    o<    I<o'«rer 
Court. 

i  439.  The  allowance  of  an  appeal  does  not 
prevent  the  trial  court  from  thereafter,  during 
the  same  term,  setting  aside  its  judgment  and 
enterine  a  proper  one. — ^Casey  v.  St.  Louis  &  S. 
P.  n.  Co.  (Mo.  App.)  5G2. 

IX.  SUPERSEDEAS  OR  STAT  OF  PRO- 

CEEDINGS. 

Assignment  of  claim  under  supersedeas  bond, 
see  Assignments,  |  73. 

i  485.  A  supersedeas  bond  prevents  the  fur- 
ther taking  of  any  step  under  the  judgment, 
and  leaves  the  matters  In  the  condition  in 
which  they  were  when  the  siipersedeas  took 
effect.— Love  v.  Cahn  (Ark.)  250. 

§  490.  Where  a  judgment  holding  an  injunc- 
tion improperly  granted  was  superseded,  the 
supersedeas  suspends  the  judgment,  and  no  ac- 
tion can  then  be  brought  on  the  injunction  bond. 
—United  States  Fidelity  &  Guaranty  Co.  v. 
Herzig  <Ky.)  279. 

X.  RECORD  AND  PROCEEDINGS  NOT 

IN  RECORD. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  S§  1090-1124. 

(A)  Matters  to  be  Shown  by  Record. 

i  511.  Recitals  in  the  abstract  of  record  held 
to  show  timely  filing  of  the  bill  of  exceptions. — 
Ives  V.  Crawford  County  Fanners'  Bank  (Mo. 
App.)  23. 

I  512.  Appeal  from  district  court  in  probate 
matters  will  be  dismissed  for  want  of  jurisdic- 
tion ;  the  record  not  affirmatively  showing  juris- 
diction of  the  district  court  by  proper  appeal 
>from  probate  court.— Goodwin  v.  Walker  (Tex. 
Civ.  App.)  462. 

(B)   Scope  and  Contenta  of  Record. 

S  637.  Matters  of  exception  held  not  review- 
able, where  the  bill  of  exceptions  was  not  filed 
in  time. — Tillman  v.  City  of  Glasgow  (Mo.  App.) 
576. 

<C)  Hecesstty  of  Bill  of  Bxceptlons,  Caae, 
or   Statement   of  Facta. 

Making  and  filing  of  bill  of  exceptions,  see  Ex- 
ceptions, Bill  of. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  §i  1090-1124. 

{  547.  Error  in  overruling  a  motion  for  a 
continuance  will  not  be  considered  on  appeal 
where  the  error  is  not  presented  by  a  bill  of 
exceptions  in  accordance  with  rule  55  for  dis- 
trict and  county  courts  (67  S.  W.  xiv). — Trabue 
v.  Cook  (Tex.  Civ.  App.)  455. 

§  548.  In  absence  of  a  statement  of  facts  on 
appeal  from  a  judgment  awarding  a  material- 
man part  of  the  amount  claimed,  held,  that  it 
could  not  be  said  that  the  judgment  for  plaintiff 
for  only  a  part  of  his  claim  was  contrary  to  the 


findings.— Elliott  v.  Waites  ft  Wilkie  (Tex.  CSt. 
App.)  992. 

{  648.  In  absence  of  a  statement  of  facts, 
the  Court  of  Civil  Appeals  can  only  consider 
the  pleadings,  findings,  and  judgment,  and  can- 
not consider  any  error  depending  upon  the  suf- 
ficiency of  the  evidence. — Elliott  t.  Waites  ft 
Wilkie  (Tex.  Civ.  AppJ  992. 

S  553.  The  Supreme  Court  cannot  consider 
error  in  refusing  to  permit  an  amended  answer 
to  be  filed,  where  it  was  not  made  a  part  of  the 
record  by  order  of  court  or  bill  of  exceptions, 
though  it  was  copied  into  the  record. — Herndon 
V.  Louisville  Nat.  Banking  Co.  (Ky.)  835. 

(D)  Contenta,   Haklngr,   and    Settlement   of 
Caae  or  Statement  of  Facta. 

S  569.  A  purported  statement  of  facts  not 
signed  by  any  one,  or  approved  by  the  trial 
court,  cannot  be  considered  on  appeal. — Elliott 
v.  Waites  &  Wilkie  (Tex.  Cir.  App.)  992. 

(Ei)  Abstracts  of  Record. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  §  1103. 

§  580.  The  statutory  requirement  that  appel- 
lant shall  file  an  abstract  of  the  entire  record 
cannot  be  disregarded.— Webster  ▼.  Berry  (Mo. 
App.)  1078. 

{  586.  Where  the  record  coatained  concla- 
sions  of  appellant  as  to  the  effect  of  testimony, 
but  no  abstract  of  the  same,  it  was  fatally  de- 
fective as  not  complying  with  rule  9  of  the  Su- 
preme Ck>urt. — Bloomer  v.  Ckine  &  Co.  (Ark.) 
254. 

I  592.  Where,  upon  appeal,  the  evidence  up- 
on which  the  court  rendered  the  decree  dismiss- 
ing appellant's  complaint  is  not  abstracted,  the 
decree  will  be  affirmed,— Poe  v.  Poe  (Ark.)  1029. 

(F)   Uaklnv>     Form,     and     Revnlaltea     of 
Tranaoript  or  Ketnrn. 

Review  of  criminal  prosecutions,  see  Criminal 
Law.  t  1104. 

(H)  Tranamlaslon,    Flllns,    Printlnar,    and 
Service  of  Copies. 

{  019.  Failure  of  the  clerk  to  send  up  a  state- 
ment of  facts  is  no  excuse  for  a  defect  in  the 
record.— Shaw  v.  Schucb  (Tex.  Civ.  App.)  688. 

(I)  Defects,    Objections,    Amendment,    and 
Correction. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  i  1110. 

S  6.34.  Where  the  record  renders  it  imprac- 
ticable to  examine  into  the  merits  of  the  appeal, 
it  will  be  dismissed. — Compton  v.  Rasmussen 
(Mo.  App.)  575. 

§  635.  Under  Supreme  Court  rule  9,  an  ab- 
stract which  did  not  show  that  the  appellant 
filed  a  motion  for  new  trial,  and  that  it  was  de- 
nied, was  fatally  defective,  so  that  the  judgment 
will  be  affirmed ;  no  errors  appearing  in  the 
record  proper. — Haglin  v.  Atkinson-Williamson 
Hardware  Co.  (Ark.)  518. 

i  635.  Where  appellant's  abstract  did  not  set 
forth  so  much  of  the  record  as  was  necessary 
to  understand  the  questions  presented  as  requir- 
ed by  Court  of  Appeals  Rule  15,  and  the  judg- 
mpnt  was  valid  on  its  face,  it  will  be  affirmed. 
— Stroup  V.  Thomas  (Mo.  App.)  1009. 

J  644.  Where  no  objection  is  made  to  the  ab- 
stract of  the  evidence,  the  court  on  appeal  will 
assume  that  the  abstract  is  correct— Poe  v.  Toe 
(Ark.)  1029. 

$  650.  Failure  of  the  clerk  to  send  up  a  state- 
ment of  facts,  which  has  not  been  discovered  by 
counsel  until  after  decision,  is  no  reason  for 
certiorari  to  perfect  the  record. — Shaw  v.  Schucb 
(Tex.  Civ.  App.)  688. 
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O)  OoaelwatTeBesa    and    KSeet,   Impeaok- 
Inv  and  ContradictlnK* 

Beview  of  criminal  prosecutions,  see  Criminal 
Law,  H  IIU,  1112. 

I  662.  The  coart  on  aj>peal  is  bound  by  a 
diarge  as  stated  in  the  record  and  mast  as- 
sume that  it  is  there  correctly  stated,  where  it 
diffeis  from  the  statement  thereof  in  the  appel- 
lant's brief.— Western  Union  Telegraph  Co.  y. 
Bennett  (Tex.  CW.  App.)  151. 

I  665.  The  Supreme  Court  will  take  appel- 
lant's abstract  as  the  record  of  the  proceeoings 
below,  unless  its  correctness  is  questioned  by 
appellee ;  and  a  statement  therein  that  a  mo- 
tion for  new  trial  was  filed  and  overruled  suffi- 
ciently shows  the  lower  court's  refusal  to  cor- 
rect the  alleged  errors.— Haglin  v.  Atkinson- 
Williamson  Hardware  Co.  (Ark.)  518. 

(K)  <iaeatlona  Preacntcd  for  Re-rlevr. 

Beview  of  criminal  prosecutions,  see  Criminal 
lAw,  §i  1114-1124. 

I  671.    An  abstract  of  record  held  insufficient 
.  to  allow  consideration  of  the  bill  of  exceptions. 
—Webster  v.  Berry  (Mo.  App.)  1078. 

I  671.  Where  the  record  contains  neither 
statement  of  facts,  conclusions  by  the  court,  nor 
bill  of  exceptions,  there  is  nothing  for  the  court 
to  review.— Shaw  v.  Schuch  (Tex.  Civ.  App.) 
688. 

I  673.  A  judgment  cannot  be  reversed  be- 
cause suit  was  not  brought  within  one  year's 
limitation,  where  there  is  nothing  in  the  record 
by  which  it  could  be  determined  when  the  ac- 
tion was  brought. — McKee  v.  Downing  (Mo.)  7. 

S  670.  Where  it  does  not  appear  from  the 
record  that  the  general  demurrer  to  the  petition 
was  acted  on  below,  the  question  of  the  suffi- 
ciency of  the  petition  is  not  presented. — Poite- 
vent  V.  Scarborough  (Tex.)  87. 

(  681.  In  a  suit  to  recover  land  under  a  par- 
tition decree,  it  cannot  be  urged  on  appeal  that 
there  was  an  amended  petition  filed  in  the  parti- 
tion suit  which  deRoribed  different  land  and  stat- 
ed an  essentially  different  cause  of  action,  where 
no  denvription  of  the  land  as  set  out  in  either 
petition  appears  in  the  record. — Hector  v.  Mann 
(Mo.)  1100;    Same  v.  Warren  (Mo.)  1110. 

I  686.  A  bill  of  exceptions  held  not  to  show 
error  in  overruling  a  challenge  for  cause  to  a 
juror. — International  &  6.  N.  R.  Co.  t.  Owena 
(Tex.  Civ.  App.)  210. 

{  699.    Error  in   giving  an   instmction  will 
^ot  be  considered  where  the  transcript  does  not 
show  that  it  was  given.— King  v.  Black  (Ark.) 
237. 

XX.  ASSIOHMEITT  OF  ERRORS. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  {  1129. 

I  710.  In  the  absence  of  an  assignment  of  er- 
ror or  propositions,  the  objection  in  argument  to 
certain  evidence  will  not  be  considered. — Finberg 
T.  Gilbert  (Tex.  Civ.  App.)  079. 

i  730.  An  assignment  of  error  complaining 
of  the  court's  failure  to  submit  an  issue  m  a  cer- 
tain manner,  although  charges  were  requested, 
held  insufficient.— Galveston,  11.  &  S.  A.  Ry.  Co. 
▼.  Word  (Tex.  Civ.  App.)  478. 

i  731.  An  assignment  of  error  that  "the  ver- 
dict of  the  Jury  is  greatly  excessive"  is  obnox- 
ious to  the  rules  of  the  Courts  of  Civil  Appeals, 
and  will  not  be  considered.— International  &  O. 
N.  K.  Co.  V.  Miller  (Tex.  Civ.  App.)  109. 

{  736.  Assignments  presenting  diCterent  ques- 
tions, unaccompanied  by  any  proposition,  will 
not  be  reviewed. — Kruegel  v.  Cobb  (Tex.  Civ. 
App.)  723. 


i  742.  An  assignment  of  'error  held  such  that 
it  would  not  be  considered.— Weil  v.  Martines 
(Tex.  Civ.  App.)  116. 

I  742.  An  assignment  of  error  on  appeal  on 
the  ground  that  a  conclusion  of  fact  was  not 
supported  by  evidence  held  without  merit— Weil 
V.  Martinez  (Tex.  Civ.  App.)  116, 

I  742.  An  assignment  of  error  held  such  that 
It  would  be  overruled.— Well  v.  Martinez  (Tex. 
Civ.  App.)  116. 

I  742.  In  considering  assignments  complain- 
ing of  the  refusal  qf  instructions,  the  court  is 
confined  to  the  proposition  stated  nnder  the  as- 
signment.- Houston  &  T.  C.  E.  Co.  v.  Hanks 
(Tex.  Civ.  App.)  136. 

I  742.  The  statement  nnder  an  assignment 
of  error  held  required  to  show  wherein  assump- 
tion of  a  fact  in  an  instruction  was  prejudicial. 
—Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Thompson 
(Tex.  Civ.  App.)  144. 

I  742.  The  statement  uader  an  assignment  of 
error  held  required  to  point  out  facts  making 
rejection  of  a  requested  charge  prejudicial. — 
Chicago,  R.  I.  ft  G.  Ry.  Co.  v.  Thompson  (Tex. 
Civ.  App.)  144. 

i  742.  A  proposition  under  an  assignment  of 
error  held  not  sustained  by  the  statement  there- 
under.—Galveston,  H.  ft  S.  A>  Ry.  Co.  v. 
Grant  (Tex.  Civ.  App.)  145. 

§  742.  Where  an  assignment  of  error  is  not 
followed  by  a  statement  as  required  by  the  rules, 
it  will  be  overruled. — Covington  v.  Sloan  (Tex. 
Civ.  App.)  690. 

f  742.  Assignments  of  error  as  to  which 
there  is  no  statement  from  the  record  follow- 
ing the  propositions  thereunder,  as  required  by 
rule  31  (67  S.  W.  xvi)  of  the  Court  of  Ovil  Ap- 
peals, need  not  be  considered.— Sievert  v.  Un- 
derwood (Tex.  Civ.  App.)  721. 

I  742.  Assignments  presenting  different  ques- 
tions, unaccompanied  by  any  proposition,  will 
not  be  reviewed. — Kruegel  v.  Cobb  (Tex.  Civ. 
App.)  723. 

S  750.  An  assignment  of  error  that  the  court 
erred  in  not  sustaining  a  plea  in  abatement  held 
not  reviewable  in  the  absence  of  an  assignment 
attacking  a  finding  of  fact.— City  Loan  ft  Trust 
Co.  V.  Sterner  (Tex.  Civ.  App.)  207. 

XXI.  BRIEFS. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  i  1130. 

i  768.  The  Supreme  Court  acceipts  appel- 
lant's assignments  of  error  urged  in  his  brief  as 
being  properly  raised  in  the  motion  for  new  tri- 
al, unless  appellee  claims  the  contrary.— Haglin 
V.  Atkinson-Williamson  Hardware  Co.  (Ark.) 
51& 

XIH.    DISMISSAI.,  WITHDRAWAI.,  OR 
ABAinDOmCENT. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  i  1131. 

XV.  HEARIHO  AMD   REHEARING. 

{  8S2.  Failure  of  the  clerk  to  send  up  a  state- 
ment of  facts  which  has  not  been  discovered  by 
counsel  until  after  decision'  is  no  reason  for 
rehearing.— Shaw  v.  Schuch  (Tex.  Civ.  App.) 
688. 

{  835.  Questions  to  which  the  court's  atten- 
tion was  not  called  in  the  original  brief  and  ab- 
stract cannot  be  reviewed  on  rehearing. — Blank 
V.  Huddleston  (Ark.)  ISCt. 
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XVI.  REVIEW. 

Criminal   prosecntionB,   see   Criminal   Lew,    K 

1134-1173. 
Probate  proceedings,  see  Wills,  {  384. 

(A)  Scope  and  Extent  In  General. 

Criminal    prosecutions,    see    Criminal    Law,    { 
1134. 

f  837.  In  determining  whether  a  letter  writ- 
ten by  plaintiff  addressed  to  defendant  was 
properly  excluded  when  offered  by  plaintiff  on 
the  ground  that  the  evidence  did  not  show  a  de- 
livery, the  evidence  as  to  delivery  of  the  letter 
should  be  viewed  from  the  standpoint  of  plain- 
tiff's evidence.— Sills  t.  Bnrge  (Mo.  App.)  605. 

§  837.  The  Supreme  Conrt  in  testing  the 
validity  of  the  judgment  in  trespass  to  try  title, 
alleged  to  be  incorrect  in  its  description  of  the 
land,  may  look  to  the  evidence  to  aid  in  its 
interpretation.— Poitevent  v.  Scarborough  (Tex.) 
87. 

§  854.  A  ruling  dismissing  a  petition  will 
not  be  reversed  becaflse  the  reason  given  there- 
for is  unsustainable,  where  the  ruling  is  proper 
on  other  grounds. — Kruegel  v.  Cobb  (Tex.  Civ. 
App.)  723. 

(B)  Interloentorr*  Collateral,  and  Snpple- 
■kentarr  Proceedlnars  and  4aeatloni>. 

{  874.  The  sufficiency  of  a  petition  against 
one  at  whose  instance  interpleas  were  filed  held 
not  material. — Ives  v.  Crawford  County  Far- 
mers' Bank  (Mo.  App.)  23. 

I  87S,  On  an  appeal  by  a  surety  from  the 
judgment  against  him  upon  the  cross-petition  of 
his  co-surety  for  contribution  after  judgment 
was  rendered  against  the  latter  for  the  creditor 
and  satisfied,  a  ruling  made  upon  questions  aris- 
ing in  the  original  action  by  the  creditor  can- 
not be  considered. — Fritts  v.  Kirchdorfer  (Ky.) 
882. 

(C)  Partlea  Entitled  to  Allege  Error. 

Criminal    prosecutions^    see    Criminal    Law,    i 
1137. 

i  882.  Defendant  cannot  complain  of  the  fail- 
ure of  an  instruction  to  cover  a  certain  point, 
where  the  court  sustained  his  objection  to  an 
instruction  covering  this  point  offered  by  plain- 
tiff.—Elk  Coal  Co.  V.  Bingham  (Ky.)  314. 

i  882.  A  party  held  not  to  invite  submission 
to  the  jury  of  an  issue.— Mudd  v.  Missouri,  K. 
&  T.  Ry.  Co.  (Mo.  App.)  59. 

{  882.  In  an  action  for  injuries  to  a  passen- 
ger on  a  street  car,  defendant  lield  not  entitled 
to  complain  of  an  instruction  for  plaintiff, 
where  it  used  the  same  language  in  some  of  its 
instructions  which  were  also  given. — Lehnick  v. 
Metropolitan  St.  Ry.  Co.  (Mo.  App.)  542. 

(E)  Presnmptlona. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  if  1141,  1144. 

§  001.  The  burden  is  upon  appellant  to  show 
error  in  rejecting  a  charge. — Beavers  v.  Baker 
(Tex.  Civ.  App.)  450. 

{  907.  Where  a  decree  recites  that  the  issues 
were  determined  on  oral  and  written  evidence, 
which  is  not  brought  into  the  record,  it  will  be 
presumed  that  the  decree  was  warranted  by  the 
evidence.— Bloomer  v.  Cone  &  Co.  (Ark.)  2«>4. 

{  907.  In  the  absence  of  testimony,  all  pre- 
sumptions will  t>e  indulged  in  favor  of  the 
court's  finding  on  appeal.— Stroup  v.  Thomas 
(Mo.  App.)  1069. 

§  900.  In  replevin  for  a  building,  it  would 
be  presumed,  in  support  of  a  judgment  for 
plaintiff,  in  the  absence  of  proof,  that  it  was 
personnl  property. — Marshall  v.  Moore  (Mo. 
App.)  58.". 


I  911.  In  a  suit  to  recoTer  land  sold  under 
a  partition  decree,  evidence  held  not  to  show 
that  the  judge  who  tried  the  case  and  one  of  the 
parties  were  brothers. — Hector  ▼.  Mann  (Ma) 
1109;   Same  v.  Warren  (Mo.)  1119. 

I  927.  Where  the  evidence  is  substantial,  the 
court  on  appeal,  in  considering  a  demurrer  to 
the  evidence,  will  accept  it  as  true. — Waiker  t. 
Lewis  (Mo.  App.)  667. 

I  928.  Where  there  is  nothing;  in  the  record 
to  show  which  party  offered  an  instruction  that 
was  given,  it  will  be  presumed  that  it  was  given 
by  the  court  without  the  request  of  either  par- 
ty.—Chesapeake  &  O.  Ry.  Co.  V.  Marcum  (Ky.) 
293. 

{  981.  Under  the  facts,  held  it  must  l>e  as- 
sumed that  if  there  was  any  evidence  inadmis- 
sible on  stated  ground,  it  was  not  considered  by 
the  trial  court.— Rowan  v.  Stockwell  (Tex.  Civ. 
App.)  14a 

i  931.  In  the  absence  of  a  bill  of  exceptiona 
to  the  refusal  of  a  trial  judge  to  grant  a  mo- 
tion for  findings  of  fact  and  conclusions  of  law, 
it  will  be  presumed  that  the  judge  knew  noth- 
ing about  the  motion.— Covington  v.  Sloan  (Tex. 
Civ.  App.)  690. 

{  932.  It  will  not  be  presumed  that  the  iarj 
took  into  consideration  In  assessing  the  dam- 
ages an  item  of  which  there  was  no  evidence. — 
Vanderburgh  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo. 
App.)  563. 

I  934.  All  presumptions,  consistent  with  the 
record,  must  be  indulged  to  support  the  judg- 
ment below.— Kreugel  v.  Rawlins  (Tex.)  419. 

I  938.  The  court  on  appeal  held  not  entitled 
to  presume  that  writings  read  in  evidence  and 
omitted  from  the  bill  of  exceptions  were  suffi- 
cient to  sustain  the  judgment  not  sustainable 
by  the  evidence  in  the  bill  of  exceptions. — St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Townes  (Ark.)  1036. 

(P)  DlKoretlon  of  Iiovrer  Court. 

I  959.  The  right  to  file  amended  pleadings 
after  the  trial  has  begun  is  within  the  discre- 
tion of  the  trial  judge,  and,  unless  abused,  bis 
action  will  not  be  disturbed. — Illinois  Cent.  R. 
Co.  V.  Frost  (Ky.)  821. 

S  966.  A  motion  for  a  continuance  is  address- 
ed to  the  sound  discretion  of  the  trial  court,  and 
its  ruling  will  not .  be  disturbed  unless  mani- 
festly abused.— St  Louis  Southwestern  Ry.  Co. 
V.  Jackson  (Ark.)  241. 

{  966.    Exercise  of  the  trial  court's  discre- 
tion in  denying  an  application  for  a  continuance 
will  not  be  reviewed  unless  manifestly  abused. — 
Spear  Mining  Co.  v.  T.  J,  Shinn  &  Co.  (Ark.) 
1045. 

f  978.  When  objection  to  a  juror  is  made  aft- 
er a  verdict  for  the  first  time,  it  becomes  to  some 
extent  a  matter  of  discretion  whether  or  not  the 
verdict  should  be  set  aside ;  and,  when  no  fraud 
or  collusion  of  the  successful  party  is  shown,  an 
order  refusing  a  .new  trial  will  not  be  disturb- 
ed.—Gershner  T.  Scott-Mayer  Commission  Co. 
(Ark.)  772. 

i  084.  A  disallowance  of  witnesses'  mileage 
fees  held  to  be  based  ui>on  an  erroneous  view  of 
the  law,  80  that  the  judgment  disallowing  such 
fees  was  reviewable. — AlcKewen  v.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  (Ark.)  506. 

(O)  <luei>tlOBS  of  Faet,  Verdtota,  and  Ptad- 
tnvs. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  SI  1159,  1160. 

i  993.  A  finding  for  defendant  on  an  issue 
will  not  be  set  aside  because  the  greater  num- 
ber of  witnesses  testified  thereon  in  plaintitTs 
favor. — West  Louisville  Brewing  Co.  v.  Schae- 
fer  (Ky.)  .305. 
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t  DM.  A  verdict  1b  conduslTe  on  the  appel- 
late court  as  to  the  credibility  of  the  witnesses. 
—Brady  v.  Maddox  (Tex.  Civ.  App.)  739. 

{  097.    On  appeal  from  a  judgment  on  a  ver- 
,    diet  directed  for  plaintiff,  the  court  must  view 
the  testimony  in  its  light  most  favorable  to  de- 
fendants.—Montgomery  &  Co.  V.  Arkansas  Cold 
Storage  &  Ice  Co.  (Ark.)  768. 

§  997.  In  an  action  aga;nst  a  city  for  per- 
sonal injuries  from  falling  over  a  wire  stretched 
across  the  sidewalk,  the  question  whether  a  ver- 
dict should  be  directed  for  defendant  held  for 
the  trial  court.— Asbill  v.  City  of  Joplin  (Mo. 
App.)  22. 

I  997.  Where  the  only  error  assigned  on  ap- 
peal is  that  the  court  erred  in  refusing  to  sus- 
tain a  demurrer  to  the  testimony,  if  the  evidence 
will  sustain  the  verdict  upon  any  theory  of  the 
law  applicable  thereto,  judgment  must  be  af- 
firmed.—Clover  V.  Joplin  &  P.  Ry.  Co.  (Mo. 
App.)  43. 

§  999.  The  findings  of  a  jury  on  the  evidence 
held  conclusive. — ^£Um  v.  B.  B.  Souther  Iron  Co. 
(Ma  App.)  45. 

•  {  1001.  Where  the  evidence  is  sufiicient  to 
warrant  the  submission  of  an  issue  to  the  jury, 
and  it  is  submitted  with  appropriate  instruc- 
tions, the  finding  of  the  jury  is  conclusive. — 
Cochran  v.  City  of  Springfield  (Mo.  App.)  53. 

I  1001.  A  verdict  supported  by  substantial 
evidence  will  not  be  disturbed  on  appeal,  though 
on  the  same  evidence  the  reviewing  court  would 
have  found  a  different  verdict. — Lehnick  v.  Met- 
ropolitan St.  Ry.  Co.  (Mo.  App.)  542. 


i  1001.    A  verdict  supported  by  sufflclentevi- 
lence  is  conclusive  or 
rett  (Tex.  Civ.  App.) 


dence  is  conclusive  on  appeal. — Steger  v.  Bar- 
■    ""       "■  ■  174. 


'  S  1001.  Negligence  is  primarily  for  the  jury ; 
flud,  where  there  is  any  evidence  reasonably 
tending  to  show  its  existence,  and  that  it  was 
the  proximate  cause  of  an  injury  complained  of, 
the  verdict  is  conclusive.— Buchanan  &  Gilder  v. 
Murayda  (Tex.  Civ.  App.)  973. 

i  1002.  The  finding  of  ^e  jury  on  conflicting 
evidence  is  conclusive  on  appeal. — King  v.  Black 
(Ark.)  237;  Gershner  v.  Scott-Mayer  Commis- 
sion Co.  (Ark.)  772;  St.  Ix)uis.  I.  M.  &  S.  R. 
•Co.  V.  Weatherly  (Ark.)  1031 ;  Hilbum  v.  Phoe- 
nix Ins.  Co.  (Mo.  App.)  63 ;  Tuck  v.  Springfield 
Traction  Co.  (Mo.  App.)  1070;  Brady  v.  Mad- 
dox (Tex.  Civ.  App.)  739. 

i  1002.  In  an  action  for  injuries  by  the  pre- 
mature explosion  of  a  blast  which  plaintiff  was 
setting  off,  evidence  held  to  sustain  a  verdict  for 
plaintiff.— Nortonsvllle  Coal  Co.  v.  Whited  (Ky.) 

!  1003.  A  verdict  sustained  by  evidence  will 
not  be  disturbed  because  it  is  contrary  to  the 
weight  of  the  evidence. — Dow  Wire  &  Iron 
Works  V.  Smith  (Ky.)  819. 

{  1004.  A  finding  on  conflicting  evidence  as 
to  the  amount  of  damages  in  a  personal  injury 
case  will  not  be  disturbed  on  appeal,  where  it 
cannot  be  said  on  the  whole  case  that  the  ver- 
dict is  palpably  against  the  evidence. — Pittsburg, 
C,  C.  &  St.  L.  Ry.  Co.  v.  Schaub  (Ky.)  883. 

f  1004.  Where  the  amount  of  recovery  in  an 
action  for  personal  injuries  to  an  employe  has 
been  sustained  by  the  trial  court  in  full,  or  a 
remittitur  ordered,  the  verdict  will  not  be  dis- 
turbed by  the  appellate  court,  except  in  a  clear 
case  of  abuse  of  discretion. — Kim  v.  E.  E. 
Sonther  Iron  Co.  (Mo.  App.)  45. 

i  1004.  Passion,  prejudice,  or  misconduct 
must  appear  to  have  influenced  the  amount  of 
the  verdict  before  the  appellate  court  will  re- 
verse on  that  ground. — Koberts  v.  Galveston,  H, 
&  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  230. 


{  1005.  Where  the  instructions  as  a  whole 
properly  presented  the  issues  to  the  jury,  and 
there  was  evidei;ice  sustaining  the  theories  of 
the  respective  parties,  the  weight  of  the  testi- 
mony and  the  right  to  draw  proper  conclusions 
therefrom  were  solely  for  the  jury,  and  their 
finding,  confirmed  by  the  trial  court,  is  conclu- 
sive on  appeal.— Pryor  v.  Crum  (Mo.  App.)  597. 

I  1006.  Where  there  is  evidence  to  sustain 
the  third  verdict  of  a  jury,  it  will  not  be  dis- 
turbed as  against  the  weight  of  eyidence.— 
Chesapeake  &  O.  By.  Co.  t.  Brashear's  Adm'z 
(Ky.)-277. 

I  1006.  In  an  action  for  injuries  to  a  pas- 
senger, the  fact  that  the  jury  on  the  first  trial 
award  plaintiff  only  $1,000  does  not  show  that 
a  verdict  of  $2,5(X)  on  a  second  trial,  with  a  dif- 
ferent jury  and  somewhat  different  evidence, 
was  the  result  of  passion  or  prejudice.— Lehnick 
V.  Metropolitan  St  Ry.  Co.  (Mo.  App.)  642. 

I  1(X)9.  The  Supreme  Court  will  not  reverse 
the  chancellor's  finding,  based  in  part  upon 
facts  not  in  the  record  on  appeal. — Williams  v. 
Boiling  (Ky.)  401. 

i  1009.  The  Supreme  Court  will  not  disturb 
the  chancellor's  finding  upon  conflicting  evi- 
dence.— Williams  v.  Boiling  (Ky.)  401 ;  Wiggins 
V.  Brown  (Ky.)  843 ;  St.  Louis  &  S.  F.  R.  Co.  v. 
Yankee  (Mo.  App.)  18. 

S  1010.  A  finding  supported  by  evidence  will 
not  be  disturbed  on  appeal. — Phelps  v.  Jones 
(Mo.  App.)  1067 ;  Matson  v.  Stewart  (Tex.  Civ. 
App.)  736 ;  Finberg  v.  Gilbert  (Tex.  Civ.  App.) 
979. 

I  1011.  A  finding  on  conflicting  testimony  of 
witnesses  who  appeared  before  the  trial  judge 
will  not  be  disturbed  on  appeal.— Pitman  v.  Ball 
(Mo.  App.)  1082. 

$  1011.  A  finding  of  fact  of  the  trial  court 
on  conflicting  evidence  will  not  be  disturbed  on 
writ  of  error. — De  Zavala  v.  Daughters  of  the 
Republic  of  Texas  (Tex.  Civ.  App.)  160. 

(H)  Barmleas  Brror. 

Criminal    prosecutions,   see   Criminal    Law,    || 
1165-1173. 

S  1028.  The  judgment  for  the  right  party, 
rendered  in  proceedings  recognized  by  law,  will 
not  be  disturbed  for  mistakes  and  errors  not  ma- 
terial to  the  issue.— Meeks  v.  Clear  Jack  Min- 
ing Co.  (Mo.  App.)  1084. 

(  1028.  Where  the  evidence  in  an  action  for 
the  loss  of  property  by  fire  showed  negligence  in 
setting  the  fire  and  authorized  a  judgment  on 
that  ground,  the  error,  if  any,  on  the  issqe  of 
promise  to  indemnify  against  loss,  was  not  re- 
versible.—Steger   V.    Barrett   (Tex.    Civ.   App.) 

i  1031.  Where  the  evidence  on  a  material 
question  of  fact  was  so  conflicting  as  to  leave  it 
doubtful  on  which  side  it  preponderated,  sub- 
stantial errors  in  rulings  on  evidence  will  b« 
considered  prejudicial  and  reversible.— Sills  v. 
Burge  (Mo.  App.)  605. 

I  1031.  An  erroneous  charge  is  presumed  to 
be  injurious.— St  Louis  Southwestern  Ry.  C!o. 
of  Texas  v.  Anderson  (Tex.  Civ.  App.)  1002. 

{  1033.  Appellant  cannot  complain  of  an  in- 
struction in  his  own  favor.— Texas  &  Pacific 
Coal  Co.  V.  McWain  (Tex.  Civ.  App.).  202. 

{  10.S6.  A  defect  of  parties  in  an  action  on  a 
fire  policy  held  not  ground  for  reversal  under 
Civ.  Code  Prac.  $  134.— Phoenix  Ins.  Co.  of 
Hartford  v.  Flowers  (Ky.)  403. 

{  1036.  Failure  to  grant  request  of  a  grant- 
or's trustee  in  bankruptcy  to  be  substituted  as 
plaintiff  in  a  suit  to  set  aside  a  conveyance  as 
fraudulent  held  hanrless  error.- Atkins  v.  Globe 
Bank  &  Trust  Co.  (Ky.)  879. 
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I  1039.  A  Jndement  for  plaintiff  in  a  per- 
aonal  injury  case  neld  not  reversible  for  error  in 
allowing  recovery  for  loss  of  time  not  pleaded. 
—Main  Jellico  Mountain  Coal  Co.  t.  Parlier 
(Ky.)  871. 

{  1039.  In  view  of  Civ.  Code  Prac.  {$  444. 
449,  a  proceeding  by  cross-petition  against  a  co- 
surety for  contribution  after  judgment  went 
against  croes-petitioner  for  the  creditor,  if  im- 
proper, was  at  most  a  mere  irregularity.— Fritts 
V.  Kirchdorfer  (Ky.)  882. 

i  1040.  In  a  suit  for  failure  to  promptly 
transmit  and  deliver  an  unrepeated  message,  a 
defendant  held  not  injured  by  the  sustaining  of 
an  exception  to  a  part  of  its  answer  setting  up 
a  contract  exemption  from  liability. — Western 
Union  Telegraph  Co.  t.  Bennett  (Tex.  Civ.  App.) 
151. 

I  1040.  Overruling  an  exception  made  to  an 
answer  in  an  actidn  by  a  national  bank  on  a 
note  held  harmless. — Trabue  v.  Cook  (Tex.  Civ. 
App.)  455. 

{  1040.  The  error,  if  any,  in  overruling  an 
exception  to  allegations  of  a  petition  was  harm- 
less, where  the  facts  alleged  could  be  proved 
without  any  allegation  in  the  petition. — West- 
em  Union  Telegrapli  Co.  t.  Douglass  (Tex.  Civ. 
App.)  488. 

{  1042.  Any  error  in  refusing  to  strike  aver- 
ments of  the  petition  in  an  action  on  a  fire  pol- 
icy that  plaintiff  submitted  to  an  examination 
under  oath  by  the  company  and  had  offered  to 
arbitrate  the  amount  of  the  loss  would  not  be 
material  after  verdict  for  plaintiff. — Hilbum  v. 
Phceniz  Ins.  Co.  (Mo.  App.)  63. 

f  1046i  Where  parties  filed  new  pleadings  at 
the  submission  term,  their  rights  were  not  prej- 
udiced by  the  submission  where  the  new  issues 
raised  were  found  in  their  favor. — Atkins  t. 
Globe  Bank  &  Trust  Co.  (Ky.)  879. 

I  1050.  In  a  passenger's  action  for  damages 
for  his  ejection  from  the  smoker  after  the  con- 
ductor had  directed  him  to  leave  it  so  as  to 
make  room  for  colored  passengers,  admission  of 
evidence  as  to  the  conductor's  power  and  duties 
held  not  reversible  error. — Bradford  r.  St.  Ix>ui8, 
I.  M.  &  S.  By.  Co.  (Aik.)  516. 

8  1050.  In  an  action  for  injuries  to  a  street 
car  passenger,  the  error  in  admitting  hearsay 
evidence  held  harmless. — Brady  v.  Springfieia 
Traction  Co.  (Mo.  App.)  1070. 

S  1060.  In  an  action  on  a  fire  policy  covering 
store  goods,  error  in  admitting  evidence  as  to 
the  value  of  plaintiff's  goods  two  weeks  before 
the  fire  held  not  harmful  to  defendant. — Hart- 
ford Fire  Ins.  O).  v.  Becton  (Tex.  Civ.  App.) 
474. 

I  1051.  In  an  action  by  a  bank  on  notes  ex- 
ecuted by  defendant's  son  in  defendant's  name 
to  cover  overdrafts  of  the  son's  account,  de- 
fendant held  not  prejudiced  by  allowing  the 
bank's  president  to  state  that  the  overdrafts 
were  good  only  in  case  the  defendant  was  bound. 
— Mathis  V.  Bank  of  Taylorsville  (Ky.)  870. 

{  1051.  In  an  action  against  a  city  for  in- 
juries on  a  defective  street,  the  admission  of  a 
plat  of  dedication  of  the  municipality  held  not 
prejudicial. — Scbeffler  v.  City  of  Hardin  (Mo. 
App.)  5C9. 

i  1051.  The  error,  if  any,  in  admitting  incom- 
petent evidence  to  prove  a  fact  established  by 
competent  evidence  sufficient  to  support  the 
verdict,  is  not  reversible. — Ft.  Worth  &  D.  C. 
By.  Co.  V.  Arthur  (Tex.  Civ.  App.)  213. 

(  1051.  In  proceedings  to  restrain  defendant 
from  re-engaging  in  the  photograph  business, 
held  not  reversible  error  to  allow  plaintiff  to 
testify  as  to  a  statement  made  by  defendant  to 
plaintiff's  partner.— Parrish  v.  Adwell  (Tex.  Civ. 
App.)  441. 


I  1061.  Error  in  admitting  testimony  la  an 
action  on  a  fire  insurance  policy  that  the  com- 
pany's adjuster  did  not  give  insured's  attorney 
notice  on  investigating  the  loss  after  the  fira 
held  not  reversible. — Hartford  Fire  Ins.  Co.  t. 
Becton  (Tex.  Civ.  App.)  474. 

(  1051.  In  an  action  on  a  fire  policy,  testi- 
mony by  insured's  wife  that  defendant's  agent 
did  not  offer  to  retyim  the  unearned  premium 
to  herself  or  her  husband  held  not  reveisible.— 
Hartford  Fire  Ins.  Co.  v.  Becton  (Tex.  Civ. 
App.)  474. 

f  1051.  Where  a  fact  sought  to  be  established 
by  depositions  was  shown  by  all  the  evidence  so 
that  there  was  no  issue  on  the  sobject,  any 
error  in  admitting  them  was  harmless.- Hart- 
ford Fire  Ins.  Co.  v.  Becton  (Tex.  Crv.  App.) 
474. 

i  1051.  Appellant  cannot  object  to  the  ad- 
mission of  testimony  where  on  cross-examina- 
tion he  elicits  the  same  testimony.— Covington 
V.  Sloan  (Tex.  Civ.  App.)  690. 

{  1051.  The  admission  of  evidence  which  is 
merely  cumulative  of  proper  evidence,  even  if 
erroneous,  is  harmless.— Finberg  v.  Gilbert  (Tex. 
Civ.  Appl  979. 

{  1051.  The  erroneous  admission  in  evidence 
of  a  judgment  in  another  action,  fixing  a  line  or 
comer  by  which  the  land  in  suit  could  l>e  identi- 
fied held  harmless.- Finberg  y.  Gilliert  (Tex. 
Civ.  App.)  979. 

§  10i>2.  In  an  action  for  damages  for  land 
taken  for  a  railroad  right  of  way,  defendant  held 
not  prejudiced  by  the  admission  of  certain  evi- 
dence.—Missouri  &  N.  A.  By.  Co.  V.  Bratton 
(Ark.)  231. 

I  1053.  Prejudicial  effect  of  improper  cross- 
examination  held  not  cured  by  statement  of 
counsel  and  direction  of  the  court  to  the  jury.— 
Chenoweth  v.  Sutherland  (Mo.  App.)  1055. 

I  1056.  In  replevin  for  a  steam  shovel  which 
plaintiff  leased  to  defendant's  snb-contractor,  the 
exclusion  of  evidence  of  defendant's  contract 
with  the  subcontractor  for  the  use  of  the  shovel 
could  not  prejudice  defendant,  where  the  sub- 
contractor bad  forfeited  his  right  tp  use  the 
shovel  under  the  contract  with  plaintiff  when 
defendant  contracted  with  him  for  its  use. — 
Cnllin-McCurdy  Const.  Co.  t.  Vulcan  Iron 
Works  (Ark.)  1023. 

i  1056.  Exclusion  of  evidence  l>earing  only  on 
mitigation  of  damages  held  harmless. — Kirby  v. 
Lower  (Mo.  App.)  34. 

I  1057.  In  an  action  between  adjoining  lot 
owners  to  recover  a  atrip  claimed  by  plaintiff 
as  a  part  of  his  lot,  an  objection  to  the  exclu- 
sion of  evidence  held  obviated  by  a  stipulation 
made  at  trial.— Beavers  v.  Baker  (Tex.  Civ. 
App.)  450. 

i  1060.  The  misconduct  of  counsel  for  the 
successful  party  in  his  argument  to  the  jury 
held  not  prejudicial.— Brady  v.  Springfield  Trac- 
tion Co.  (Mo.  App.)  1070. 

{  1060.  A  judgment  for  the  right  party  will 
not  be  reversed  because  of  reprehensible  argu- 
ment by  the  party's  attorney  to  the  juiy. — Tuck 
V.  Springfield  Traction  Co.  (Mo.  App.)  1079. 

§  1060.  In  an  action  on  a  fire  policy,  re- 
marks of  plaintiff's  counsel  in  argument  held 
not  prejudicial  to  defendant  in  view  of  the  is- 
sues and  evidence. — Hartford  Fire  Ins.  Co.  r. 
Becton  (Tex.  Civ.  App.)  474. 

{  1062.  In  an  action  against  a  telegraph  com- 
pany for  delay  in  delivering  messages,  the  re- 
fusal to  withdraw  all  iasues  involving  one  of 
the  messages  held  not  prejudicial. — Western  Un- 
ion Telegraph  Co.  v.  Douglass  (Tex.  Civ.  App.) 
488. 

g  1064.  In  an  action  against  a  railroad  com- 
pany for  personal  injuries  from  stepping  on  a 
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spik*  in  a  plank  left  espoaed  by  defendant'a 
servants  in  repairinK  a  station  platform,  an  in- 
accuracy in  an  instruction,  to  the  jury  held 
harmless  error.— Ilanna  t.  St  Louis  &  S.  F.  R. 
R.  Co.  (Ark.)  514. 

I  1064.  The  siTinc  of  an  inatmction  keld 
harmless  error,  toougb  it  was  erroneous. — J.  S. 
Minor  &  Sons  v.  Paragon  Plaster  Ca  (Ky.)  268. 

I  1064.  Where  a  verdict  appears  to  the  ap- 
pellate court  to  be  excessive,  an  erroneous 
charge  as  to  an  element  of  damages  held  not  to 
be  harmless.— Scanlan  &  Bartell  v.  Davis  (Tex. 
Civ.  App.)  126. 

I  1064.  In  an  action  for  breach  of  contract 
by  which  plaintiff  agreed  to  work  and  ship  lum- 
ber to  defendant  "with  as  little  delay  as  possi- 
ble," and  defendant  agreed  to  furnish  orders 
therefor,  "with  as  little  delay  as  possible,"  any 
error  in  a  certain  instruction  held  not  to  have 

£rejadiced  defendant. — Wm.  Cameron  &  Co.  v. 
[atthews  (Tex.  Civ.  App,)  192. 

t  1066.  Prejudicial  error  cannot  be  predicat- 
ed on  instructions  announcing  correct  principles 
of  law,  where  they  were  based  on  evidence  in 
the  case  to  which  they  were  applicable. — South- 
ern Anthracite  Coal  Ck>.  v.  Bowen  (Ark.)  1048. 

I  1066.  An  instruction  as  to  the  right  of  a 
telegrai^  company  to  make  rules  governing  the 
handling  of  messages  held  not  prejudicial,  in 
view  of  the  evidence.— Western  Union  Telegraph 
Co.  T.  Brasher  (Ky.)  788. 

S  1066.  In  an  action  by  a  bank  on  notes  ex- 
ecuted by  defendant's  son,  in  defendant's  name, 
t6  satisfy  overdrafts  of  the  son's  account,  the 
submission  of  an  issue  to  the  jury  not  made  by 
the  pleadings  held  harmless. — Mathis  ▼.  Bank  of 
Taylorsville  (Ky.)  876. 

I  1066.  In  an  action  on  a  fire  policy,  an 
Instruction  held  not  prejudicial  to  insurer. — 
Culver  V.  Williamsburg  City  Fire  Ins.  Co.  (Mo. 
App.)  540. 

§  1066.  In  an  action  for  carrying  a  passen- 
ger past  his  destination,  an  erroneous  instruc- 
tion relating  to  a  plea  of  privilege  held  harm- 
less where  there  was  no  issue  as  to  plaintifTB 
residence.— Gulf,  C.  &  S.  F.  By.  Co.  v.  Ward 
<Tex.  Civ.  App.)  130. 

{  1066.  It  is  reversible  error  to  submit  an  is- 
sue not  made  by  the  evidence,  unless  the  jury 
were  not  misled.— Houston  &  T.  C.  R.  Co.  v. 
Barron  (Tex.  Civ.  App.)  996. 

I  1007.  No  error  can  be  predicated  on  the  re- 
fusal of  an  instruction  which  is  practically  the 
same  as  an  instruction  given.— Main  Jellico 
Mountain  Coal  Co.  v.  Parker  (Ky.)  871. 

{  1067.  In  .an  action  for  injuries  from  a  de- 
fective sidewalk,  refusal  to  charge  that  notice  of 
the  defect  to  the  city  clerk  was  not  notice  to 
the  city  held  harmless  error,  in  view  of  the  evi- 
dence as  to  other  notice. — Cochran  v.  City  of 
Springfield  (Mo.  App.)  53. 

I  1068.  Reversal  will  not  be  granted  for  er- 
ror in  an  instruction  as  to  punitive  damages 
where  the  court  is  reasonably  convinced  that 
the  jury  awarded  no  punitive  damages. — Chesa- 
peake &  O.  Ry.  Co.  v.  Conley  (Ky.)  801. 

{  1068.  Where  the  jury  returned  the  only  ver- 
dict that  could  have  been  rendered  legally,  the 
error  in  a  charge  submitting  an  issue  was  not 
reversible.— Steger  v.  Barrett  (Tex.  Civ.  App.) 

(  1068.  Where,  in  an  action  for  injuries  from 
delay  in  shipment  of  live  stock,  the  jury  found 
against  the  initial  carrier  alone,  it  was  a  find- 
ing that  the  delay  occurred  upon  that  road;  and 
refnsal  to  chat^  that  it  was  a  presumption  of 
law  that  the  injury  was  inflicted  by  the  last  car- 
rier was  harmless.— International  ft  O.  N.  By. 
Co.  V.  Rogers  (Tex.  Civ.  App.)  446. 


I  lOTO.  Where  the  findings  of  .the  jury  on  all 
the  issues  and  all  the  items  of  damages  were 
separate  and  distinct,  the  action  of  the  oonrt 
in  denying  recovery  on  a  specified  item  cured 
errors  as  to  that  item  committed  during  the 
trial.— Steger  v.  Barrett  (Tex.  Civ.  App.)  174. 

i  1073.  In  an  action  against  two  railroad 
companies,  where  the  court  instructed  a  finding 
in  favor  of  one  of  them,  and  submitted  the  case 
to  the  jury  as  to  the  other,  and  the  jury  return- 
ed a  verdict  for  plaintiff,  the  error,  if  any,  of 
the  court  in  entering  judgment  dismissing  the 
petition  as  to  the  first  company,  and  against  the 
second  company  for  the  amount  of  the  verdict, 
held  harmless.— Chesapeake  ft  O.  Ry.  Co.  v. 
Hawkins  (Ky.)  83& 

(J)  Deelslons  of  Intermediate  Courts. 

I  1001.  That  there  was  a  proper  appeal  from 
probate  court,  giving  the  district  court  jurisdic- 
tion, cannot  be  assumed  on  appeal  from  the  dis- 
trict court  in  probate  matters. — Goodwin  v. 
Walker  (Tex.  Civ.  App.)  462. 

(K)  Sabseqaent  Appcmla. 

I  1097.  The  opinion  of  the  Court  of  Civil 
Apueals,  approved  by  the  Supreme  Court,  held 
to  be  the  law  of  the  case  on  a  subsequent  ap- 
peal.—Walker  V.  Thornton  (Tex.  Civ.  App.)  166. 

XVH.  DETEBUXNATION  AND  DX8PO- 
SmOK  OF   CAUSE. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  iS  1182-1189. 

(B)  Afllrmanoe. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  {  1182. 

(O  ModlCestlom. 

I  1152.  Certain  error  in  the  appointment  of 
a  receiver  held  not  such  as  to  require  on  appeal 
more  than  a  modification  of  the  order  and  tax- 
ation of  costs  against  plaintiffs.— Hardy  Oil  Co. 
V.  Burnham  (Tex.  Civ.  App.)  221. 

(D)  RoTeraal. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  II  1186,  1189. 

I  1169.  Refusal  of  the  judge  to  file  on  re^ 
quest  conclusions  of  law  and  fact,  under  Laws 
1007.  p.  446,  c.  7,  is  reversible  error.— Wandry 
V.  Williams  (Tex.)  85. 

i  1170.  Under  Civ.  Code  Prac.  H  184,  338, 
750,  providing  against  reversal  for  technical  er- 
rors, where,  upon  a  survey  of  the  whole  record, 
the  appellate  court  cannot  perceive  that  any- 
thing, though  erroneous,  has  influenced  the  re- 
sult, it  is  their  duty  to  affirm. — Chesapeake  ft 
O.  Ry.  Co.  V.  Conley  (Ky.)  861. 

I  1171.  The  right  to  nominal  damages  for- 
breach  of  official  duty  held  a  substantial  right 
for  the  Invasion  of  which  the  judgment  will  be 
reversed.— State  ex  rel.  Armour  Packing  Co.  v. 
Dickmann  (Mo.  App.)  29. 


(F)  Mandate    and    Prooeediavs    tn    Lower 
Court. 

I  1207.  A  Judgment  entered  after  the  re- 
mand of  a  case  held  to  conform  to  the  decision 
of  the  court  on  appeal.— United  States  Fidelity 
ft  Guaranty  Co.  v.  Miller  (Ky.)  341. 

XVm.  IJABII.ITIES  ON  BONDS  AND 
UNDERTAKINGS. 

I  1234.  Liability  under  a  supersedeas  bond 
held  to  include  liability  for  rent  of  land  for  a 
specified  year  and  to  continue  until  the  cause 
was  disposed  of  by  the  appellate  court. — Love  v. 
Cahn  (Ark.)  259. 

I  1234.  The  liability  incurred  by  the  execu- 
tion of  a  supersedeas  bond  held  fixed  by   its 
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tenna,  construed  according  to  the  ordinary  mean- 
in«^  of  the  language  nsed. — Love  t.  Oahn  (Arte) 

S'1244.  In  an  action  on  a  anpergedeBS  bond 
brought  hj  the  assignee  thereof,  the  obligors  held 
not  entitled  to  complain  on  the  ground  that  the 
bond  was  not  assignable  and  that  the  obligee 
was  therefore  a  necessary  party. — Lore  t-  Cahn 
(Ark.)  259. 

APPEARANCE. 

By  garnishee,  see  Oamishment,  {  104. 
Waiver  of  defects  in   garnishment   return,  see 
Garnishment,  i  104. 

I  8.  The  appearance  by  a  surety  on  the  liond 
of  plaintifT  in  replevin  as  attorney  for  plain- 
tiff held  not  such  as  to  authorize  judgment 
without  process  against  the  sureties  as  well  as 

£laitttiff  on  the  bond,  it  being  a  common-law 
and.— Huttig-McDermid  Pearl    Button   Co.  t. 
Springfield  Shirt  Co.  (Mo.  App.)  1094. 

IS.  In  an  action  for  carrying  a  passenger 
beyond  his  destination,  an  agreement  to  a  con- 
tinuance of  the  case  by  defendant's  attorney 
amounted  to  an  appearance  rendering  a  citation 
nnnecessary.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ward 
(Tex.  Civ.  App.)  130. 

APPLIANCES. 

DefeetiTe  and  dangerous  appliances,  liability  of 
master  for  injuries  to  servant,  see  Master  and 
Servant,  {S  101-124,  20&-211,  233-236. 

APPLICATION. 

For  liquor  license,  see  Intoxicating  Liquors,  { 

74. 
Of  assets  of  partnership  to  liabilities,  see  Part- 

nership,  J  181. 
Of  instnictlons   to   case,  see  Criminal  Law,  I 

814;    Trial,  §|  248-253. 
Of  payments,  see  Payment,  H  36,  44. 

For  particulat  remediet  or  form*  of  relief. 

See  Motions. 

Allowance  of  appeal  or  writ  of  error,  see  Appeal 

and  Error,  {  3C1. 
'Appointment  of  receiver,  see  Receivers,  |  38. 

Change  of  venue,  see  Venue,  {  58. 

Continuance,  see  Continuance,  I  46:  Criminal 
Law,  gS  608,  608. 

Election  between  causes  of  action,  counts,  or  de- 
fenses, see  Pleading,  |  369. 

Judgment  on  pleadings,  see  Pleading,  U  345- 
369. 

New  trial,  see  Criminal  Law,  f|  95C-959;  Mew 
Trial,  {{  150,  166. 

Publication  of  process,  see  Process,  {  96. 

Sale  of  i^roperty  of  decedent,  see  Executors  and 
Administratois,  {  356. 

APPOINTMENT. 

Of  corporate  officers,  see  Corporations,  {  284. 
Of  executors  or  administrators,  see  Executors 

and  Administrators,  Si  17,  20. 
Of  receiveiB,  se«  Receivers,  g  38. 

APPROPRIATION. 

Of  payments,  see  Payment,  |{  36,  44. 

Of  property  to  public  use,  see  Eminent  Domain. 

APPROVAL 

Of  case  or  statement  of  (acts  by  trial  Judge,  see 

Appeal  and  Error,  g  569. 
Of  verdict  by  trial  court  as  affecting  power  of 

appellate  Court  to  review  questions  of  fact, 

see  Criminal  Law,  g  1160. 


APPURTENANCES. 

ESasements  in  general,  see  Easements. 

ARBITRATION  AND  AWARD. 

n.  ABBXTRATORS  AND  PROCEED- 
IirOB. 

S  34.  Certain  procedure  adopted  by  arbitra- 
tors held  no  ground  for  a  vacation  of  their 
award.— Sanders  v.  Newton  (Tex.  Civ.  App.) 
482. 

m.  AIXTABD. 

g  78.  Charges  of  fraud  on  the  part  of  arfoitm- 
tors  are  not  sustained  by  evidence  relating  to 
the  merits  of  the  controversy  decided. — Sanders 
V.  Newton  (Tex.  Civ.  App.)  482. 

{  82.  The  general  rule  as  to  the  conclusive- 
ness of  an  award  of  arbitrators  stated. — San- 
ders V.  Newton  (Tex.  Civ.  App.)  482. 

{  82.  Facts  held  insufficient  to  authorize  dis- 
turbance of  award  of  arbitrators. — Sanders  ▼. 
Newton  (Tex.   Civ.  App.)  482. 

ARGUMENTATIVENESS. 

In  instmctions,  see  Trial,  §  240. 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  see  Trial,  gg  126-133. 
In  criminal  prosecutions,  see  Criminal  Law,  K 
7ia-730. 


See  Weapons. 


ARMS. 


ARREST. 


n.  OH  ORXBOXAI.   CHARGES. 

g  62.  The  violation  of  Pen.  Code,  art.  lOlOh, 
held  not  to  justify  the  offender's  arrest  without 
warrant— Freeman  v.  Costley  (Tex.  Civ.  App.) 

458. 

ARSON. 

Construction  of  charge  as  a  whole,  see  Criminal 
Law,  S  822. 

g  41.  In  a  prosecution  for  arson,  an  instruc- 
tion as  to  the  sufficiency  of  the  burning  held 
properly  refused,  as  not  called  for  by  the  evi- 
dence.—Wigfall  V.  State  (Tex.  Cr.  App.)  649. 

ASSAULT  AND  BATTERY. 

I.  Crvn.  LIABILITT. 

Ejection  of  passenger  or  intruder  from  train, 
see  Carriers,  gg  356-381. 

H.   CRmiNAX.  RESFONBIBELITr. 

Assault  with  intent  to  kill,  see  Homicide,  g  257. 
Former  jeopardy,  see  Criminal  Law,  gg  170,  186. 

<B)  Proaecntlon   and   Fanlsliineiit. 

Complaint  on  information  and  belief,  see  Crim- 
inal Law,  g  211. 

Harmless  error,  see  Criminal  Law,  |  1173. 

Newly  discovered  evidence,  ground  for  new  tri- 
al, see  Criminal  Law,  g  940. 

Variance  of  information  from  affidavit,  see  In- 
dictment and  Information,  |  122. 

g  83.  Testimony  that  almost  immediately  aft- 
er the  quarrel  began,  but  after  the  alleged  as- 
sault, defendant's  brother  shot  the  father  of  the 
prosecuting  witness,  held  inadmissible. — Majors 
V.  State  (Tex.  Cr.  App.)  683. 


Topics,  dlTliions,  *  sactlon  (i)  NUUBBRS  tn  tUs  Index,  *  Deo.  *  Amer.  Digs.  A  Reporter  Indexes  acre* 

Digitized  by  VjOOQIC 


INDEX-DIGEST. 


1151 


S  86.  '  In  a  pnwecation  for '  aggiHvated  as- 
sault, evidence  that  witness  prior  to  the  diffi- 
culty attempted  to  settle  the  differences  existing 
between  complainant  and  accused  held  admis- 
sible in  rebuttal.— Decker  v.  State  (Tex.  Cr. 
App.)  912. 

I  88.  In  a  prosecution  for  aggravated  as- 
sault, evidence  that  two  months  before  defend- 
ant had  threatened  to  kill  complainant  held  ad- 
missible.—Decker  V.  State  (Tex.  Cr.  App.)  912. 

f  92.  Evidence  held  to  Justify  a  finding  that 
accused,  when  he  assaulted  complainant,  used  a 
dangerous  weapon.— Decker  v.  State  (Tex.  Cr. 
App.)  912. 

§  96.  On  trial  for  aggravated  assault,  accused 
held  entitled  to  an  affirmative  charge  submitting 
his  claim  that  he  was  not  within  the  reach  of 
prosecutrix.- Piper   v.    State    (Tex.   Cr.   App.) 

{  96.  In  a  prosecution  for  aggravated  as- 
sault, an  instruction  held  misleading  for  failure 
to  require  a  premeditated  design  to  exist  in  de- 
fendant's mind  at  the  time  of  the  assault — 
Decker  v.  State  (Tex.  Cr.  App.)  912. 

I  96.  On  a  trial  for  aggravated  assault,  the 
refusal  to  give  a  charge  on  self-defense  held  re- 
versible error.- Culp  v.  State  (Tex.  Cr.  App.) 
946. 

(  96.  Where,  on  a  trial  for  aggravated  as- 
sault, the  issue  of  provoking  a  difficulty  was  not 
raised  by  the  evidence,  a  charge  limiting  ac- 
cused's light  of  self-defense,  by  charging  on  pro- 
voking a  difficulty,  was  erroneou8.--Culp  v. 
State  (Tex.  Cr.  App.)  946. 

ASSENT. 

Of  husband  as  defense  to  prosecution  for  de- 
tention of  wife,  see  Abduction,  {  2. 

Of  lessor  to  assignment  or  subletting  by  lessee, 
see  Landlord  and  Tenant,  {  76. 

Of  parties  to  contracts  in  general,  see  Contracts, 
{96. 

To  acts  of  others  as  ground  of  estopi>el  in  pais, 
see  Estoppel,  f  92. 

ASSESSMENT. 

Of  damages  in  general,  see  Damages,  |{  215- 
217. 

Of  expenses  of  public  improvements,  see  Munic- 
ipal Cori>orat!on8,  {  449. 

Of  taxes,  see  Schools  and  School  Districts,  | 
108. 

ASSETS. 

Of  estate  of  decedent,  see  Executors  and  Admin- 
istrators, {  55. 
Of  partnership,  see  Partneisbip,  {  181. 

ASSIGNMENT  OF  DOWER. 

Sea  Dower,  i|  118, 114. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  {|  719-750;  Criminal 
Law,  ril2&. 

ASSIGNMENTS. 

Application  of  statute  of  frauds  to  assignment 
of  existing  estates  or  interests  in  real  prop- 
erty, see  Fradds,  Statute  of,  S§  69,  70. 

In  bankruptcy,  see  Bankruptcy,  {  156. 

Validity  as  to  creditors  or  subsequent  purchas- 
eiB,  see  Fraudulent  Conveyances. 

Tran*fer$  of  partievlttr  tpeeie*  of  property, 
rtgnU,  or  in*trument». 
See  Bdecfaanics'  Uens,  {  204. 
Leases,  see  Landlord  and  Tenant,  |  75. 
Liens  for  price  of  land  sold,  see  Vendor  and 

Purchaser,  f  261. 


X.  BEQTTI8ITES  AND  VAUDITT. 

(A)  Property,  Batatea,  and  Rlsbts  Aaalvm* 

able. 

S  24.  An  action  for  frand  practiced  on  a  buy- 
er by  the  seller  and  inducing  the  purchase  is 
not  assignable. — ^MuUinax  v.  Lowry  (Mo.  App.) 
572.^ 

(B)  Hode   and   Snlllaleney    of  Aaalarnmcnt. 

§  54.  The  assignee  of  a  cause  of  action  may 
maintain  an  action  thereon,  though  he  paid  no 
consideration  therefor.— Pearce  r.  Wallis,  Lan- 
des  &  Co.  (Tex.  Civ.  App.)  496. 

n.   OPERATION  AND  EFFECT. 

{  73.  An  assignment  of  a  claim  under  a  sn- 
peisedeas  bond  vests  in  the  assignee  an  equitable 
right  to  the  claim. — Love  v.  Calm  (Ark.)  259. 

§  80.  An  assignee  of  a  contract  of  sale  may 
not  avail  himself  of  the  fraud  of  the  seller  prac- 
ticed on  the  assignor,  unless  the  cause  of  action 
in  favor  of  the  assignor  on  the  ground  of  fraud 
has  been  assigned. — Mullinax  v.  Lowiy  (Mo. 
App.)  572. 

TV.  ACTIONS. 

Issues  on  application  for  change  of  venue,  see 
Venue,  g  5s. 

i  121.  Under  Kirby's  Dig.  i  5999,  an  assignee 
of  a  claim  tinder  a  supersedeas  bond  held  the  real 
party  in  interest,  entitling  him  to  sue  in  his 
own  name  thereon.— Love  t.  Cahn  (Aik.)  259. 

{  126.  The  answer,  in  an  action  by  the  as- 
signee, held  to  present  no  defense  on  the  merits. 
—Pearce  v.  Wallis,  Landes  &  Co.  (Tex.  Civ. 
App.)  496. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy,  {  156. 

ASSOCIATIONS. 

Judicial  notice  of  associations  and  members 
thereof,  see  Evidence,  {  22. 

Mutual  benefit  insurance  associations,  see  In- 
surance, H  782-815. 

ASSUMPSIT,  ACTION  OF. 

Joinder  of  causes  of  action,  see  Action,  {  46. 
Particular  implied  contracts  as  grounds  of  ac- 
tion, see  Work  and  L^bor. 


ASSUMPTION. 


As  to  facts  by  trial  court  in  instructing  jury, 

see  Criminal  I.AW,  {  761 ;  Trial,  H  191,  194. 
Of  risk  by  employ^  see  Master  and  Servant,  {| 


200-222,  280,  ^8,  295. 

Of  risk  by  passenger  on  freight  train,  see  Car- 
riers, i  280. 

Of  risk  from  failure  to  provide  fire  escapes  for 
lodging  houses,  see  Innkeepers,  {  10. 

ATTACHMENT. 

See  Execution ;  Garnishment. 

Exemptions,  see  Exemptions;,  Homestead. 

Right  of  seller  to  recover  property  as  against 
attaching  creditors  of  infant,  see  Infants,  {  31. 

Specific  attachmment  to  recover  goods  purchas- 
ed, see  Sales,  8  399. 

H.    PBOPEBTT  SUBJECT  TO  ATTACH. 

MENT. 

Exemptions,  see  Exemptions;  Homestead. 

Vm.  OLASMM   BT   TKIBD   PERSONS. 

In  justice  court,  see  Justices  of  the  Peace,  1 80. 
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8  287.  One  Intervening  in  attachment  held 
not  precluded  from  recovering  the  property  on 
the  ground  that  he  had  been  induced  to  sell  It 
by  fraudulent  representations  because  he  held 
an  unrecorded  mortgage.— 'Wray  v.  Hale  (Mo, 
App.)  38. 

f  302.  Where  in  attachment  a  third  person 
claims  title,  held,  that  under  Civ.  Code  Prac 
{  29,  allowing  him  to  become  a  party,  the  case 
should  be  tried  with  reference  to  his  rights.— 
Cofield  V.  Kline  (Ky.)  407. 

i  306.  Though  Civ.  Code  Prac.  |  20,  requires 
that  an  intervening  claimant's  petition  shall  be 
verified,  his  claim  should  not  be  dismissed  be- 
cause of  failure  to  do  so. — Cofield  v.  Kline  (Ky.) 
407. 

ATTENDANCE. 

Of  witnesses,  see  Witnesses,  |  29. 

ATTESTATION. 

Acknowledgments  in  general,  see  Acknowledg- 
ment 

ATTORNEY  AND  CLIENT. 

Absence  of  counsel  as  ground  for  continuance, 

see  Criminal  Law,  |  593. 
Argument  and  conduct  of  counsel  at  trial,  see 

(;rinnnal   Law,   ${  719-730;    Trial,  tl   126- 

133. 
Attorneys  as  public  officers,  see  District  and 

Prosecuting  Attorneys. 
Attorneys  in  fact,  see  Principal  and  Agent. 
Disqualification  of  counsel  to  act  as  judge,  see 

Judges,  {  47. 

H.  BETAIKER  AHD  ATJTHOBITT. 

Authority  of  county  superintendent  to  employ 
attorney,  see  Schools  and  School  Districts,  { 
48. 

I  101.  PlaintilTs  attorney  has  no  authority 
to  compromise  with  defendant's  attorney  or  re- 
lease defendant  from  liability,  or  to  shift  his 
liability  by  contracting  with  another  to  assume 
it.— Cullin-McCurdy  Const.  Co.  v.  Vulcan  Iron 
Works  (Ark.)  1023. 

I  101.  A  release  of  a  claim  for  personal  in- 
juries executed  by  plaintiff's  attorneys  held 
binding,  though  executed  by  the  attorneys  with 
the  intent  to  defraud  plaintiff.— Rliller  v.  Dallas 
Consol.  £lectric  St.  Ry.  Co.  (Tex.  Olv.  App.) 
453. 

m.    DUTIES  AKDLIABIUTIES  OF  AT- 
TORITEY  TO   CLIENT. 

I  123.  Deed  of  client  to  attorneys  set  asida.— 
CItne  V.  Charles  (Ky.)  347. 

I  123.  Contract  between  attorney  and  client 
held  not  to  be  enforced  where  relation  of  con- 
fidence continues,  and  parties  do  not  deal  at 
arm's  length.— Cline  v.  Charles  (Ky.)  347. 

XV.  COMPENSATION  AND  XJEN  OF 
ATTORNEY. 

(A)  Feca   and   Other   Remuneration. 

Recovery  in  action  on  insurance  policy,  see  In- 
surance, {  666. 

Recovery  in  proceeding  to  construe  will,  see 
Wills,  S  707. 

^  150.  The  client  as  long  as  he  acts  in  good 
faith,  without  intent  to  defraud,  held  to  have 
the  right  to  compromise  and  settle  his  cause  of 
action  with  or  without  the  consent  of  his  law- 
yers.— Hurr  V.  Metropolitan  St.  Ey.  Co.  (Mo. 
App.)  1057. 

S  1.50.  An  attorney  held  entitled  to  certain 
fees  from  defendant  who  had  settled  with  the 


client.— Hurr  ▼.  Metiopolitan  St  Ry.  Co.  (Uo. 
App.)  1057. 

ATTORNEYS  IN  FACT. 

See  Principal  and  Agent 

ATTRACTIVE  NUISANCES. 

Machinery  and  other  things  attractive  to  chil- 
dren, see  Negligence,  S  23. 

AUDITA  QUERELA. 

Belief  against  execution  in  general,  see  Execu- 
tion. I  172. 

Relief  against  judgment  by  equitable  proceed- 
ings, see  Judgment,  fS  407-463. 

Belief  against  judgment  by  motion  or  other  pro- 
ceedings in  same  action,  see  Judgment,  ${  33G- 
377. 

AUTHENTICATION. 

Of  documents  offered  In  evidence,  see  Eividence, 
1372. 

AUTHORITY. 

Of  agents,  see  Principal  and  Agent,  H  73,  99, 

101. 
Of  attorneys,  see  Attorney  and  Client  f  101. 
Of  brokers,  see  Brokers,  {  8. 
Of  executors  or  administrators,  see  Executor* 

and  Administrators,  H  105-158. 
Of  guardians,  see  Guardian  and  Ward,  H  33, 

43. 
Of  judges,  see  Judges,  |  36. 
Of  ofiicers  and  agents  of  corporations  in  general, 

see  Corporations,  Si  399-433. 
Of  partner  to  represent  firm,  see  Partnership,  | 

Of  receivers,  see  Receivers,  i  82. 

Of  trustees,  see  Trusts,  i  187. 

To  amend  or  correct  judgment  see  Judgment,  I 
299. 

To  make  admission  binding  another,  see  Evi- 
dence, §  241. 

To  make  arrest  without  warrant,  see  Arrest  I 
62. 

AUTREFOIS  ACQUIT  AND  CONVICT. 

See  Criminal  Law,  K  170,  186. 

AVOIDANCE. 

Of  contract  or  conveyance  of  infant  see  Infants, 

S31. 
Of  insurance  policy,  see  Insurance,  {|  248^  290. 

AWARD. 

Of  arbitrators,  see  Arbitration  and  Award,  H 
78,82. 

BAGGAGE. 

Of  passenger,  see  Carriers,  {{  399,  400k 

BAIL 

n.  IN   CRDONAI.  P&OSECXmONS. 

Admissibility  of  evidence  of  forfeiture  of  bail, 
see  Criminal  Lew,  |  351. 

BAILMENT. 

Particular  tpecie*  of  haOtitenU,  and  haUmenU 

incident  to  particular  oeoupation*. 
See  Pledges;    Warehousemen. 
Carriage  of  goods,  see  Carriers,  J{  39-185. 


Topics.  Olvtelons,  *  section  (i)  NUMBBKS  in  tUa  Index,  *  Deo.  *  Amar.  Digs.  4  Bapoitar  laOam  sgrM 


Digitized  by  VjOOQIC 


IMDBX-DIGEST. 


U53 


BANKRUPTCY. 


Secondary  evidence  of  petition  In  bankruptCT. 
Bee  Evidence,  |  158. 

"^-  AsaioijnsnaiTtABiniasTKATioii, 

AKD  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 


<B)  AaalarniBent,    and    Title, 
Remediea   of  Trustee   In 


Rlarhts,    and 
Oeneral. 


Trustee  in  banliruptcy  as  party  to  suit  for  con- 
veraion  of  timber,  see  Logs  and  Legging,  f  35. 

,  '.  ^^  }P  '•*"  o'  *•>«  banlcruptcy  act  (Act 
July  1,  1898,  c.  641,  {  70,  30  Stat.  565  [U.  S. 
Comp.  St.  1901,  p.  3451]),  held,  that  a  bank- 
nipt  s  trustee  has  a  right,  when  authorized  by 
the  bankrupt  court,  to  be  substituted  as  plain- 
tiff in  a  suit  by  creditors  in  a  state  court  to 
recover  property  fraudulently  conveved.— Atkins 
▼.  Globe  Bank  &  Trust  Co.  (Ky.)  879. 

(B)  Action*  hr  or  AKatn^t  Traatee. 

Trustee  as  party  to  action  for  conversion  of 
timber,  see  I>)g8  and  Logging,  %  35. 

BANKS  AND  BANKING. 

m.  FUNCTIONS  AND  DEAXIN08. 

(C)  Deposit*. 

Forgery  of  checks,  see  Forgery. 
Ijability  of  executor  for  loss  of  deposits  by  bank 
lailure,  see  Executors  and  Administrators,  S 

f  138.  A  bank  having  paid  the  check  of  a 
company  signed  only  by  its  president,  when  by 
Agreement  of  the  bank  and  company  its  checks 
were  also  to  be  countersigned  by  another  of- 
ficer. AeM  the  bank  was  liable  for  the  amount 
to  the  comnany's  receiver.— Ellis  v.  Western 
Nat.  Bank  (Ky.)  334. 

(H)  Aetlona. 
Grounds  for  change  of  venue,  see  Tenue,  {  45. 

XV.  NATIONAL  BANKS. 

I  270.  In  an  action  by  a  national  bank  to 
collect  a  note,  evidence  held  sufficient  to  au- 
thorize thepresumption  of  payment  of  usurious 
interest-Trabne  v.  Cook  (I'ei.  Civ.  App.)  455! 

I  270.  Persons  entitled  to  recover  penalty  for 
usury  paid  national  bank  limited  to  those  who 

^?x.°Civ.'Appo'^4^''°'""^'"-^«''»«  ^-  Cook 

*J  ^?'  9*J°^y  available  on  payment  of  usury 
to  national  bank  8tated.-Trabue  v.  Cook  (TeZ 
Civ.  App.)  45o. 

i  270.  An  accommodation  maker  of  a  note 
given  to  a  national  bank  can  set  up  the  de- 
fense of  usury  to  defeat  the  recovery  of  inter- 
est-Trabae  v.  Cook  (Tex.  Civ.  App.)  435.         See  Gaming. 

BAR. 

%*fl03°6f7'**™*'  «<5Judication,  see  Judgment, 
^ESuit°°  j'ia!'*^''**  **'  staleness  of  demand,  see 
<^J  prosecution  by  limitation,  see  Criminal  Law, 

BARROOMS. 

See  Intoxicating  Liquors. 

BARTER. 

See  Exchange  of  Property. 


BASE  FEE. 

Conatmction  of  wills,  see  Wills,  |  602. 

BASTARDS. 

See  Incest,  f  6. 

BAHERY. 

See  Assault  and  Battery. 


BELIEF. 

Complaint  on  information  and  belief,  see  Crim- 
inal Liaw,  S  211. 

^^i?*?*^*"*  of  information  on  information  and 
belief,  see  Indictment  and  Information,  §  52. 

BENEFICIAL  ASSOCIATIONS. 

Benefit  and  relief  funds  for  servants,  acceptance 
as  affecting  master's  liability  for  injuries  to 
servant,   see  Master  and  Servant,  S  100. 

^"ur.1ci:if  |82°ir5!'"=*  -ssociation,  see  In- 


BENEFICIARIES. 


Of  tS°;^'  ^Jr"""=*' « '^'^ 

BENEFITS. 

■^IC^toppelt's^."""'   **'  ***°^'"'   '"   '"'''•   "** 
Bfoefit  and  relief  funds  for  servants,  accept- 
ance as  affecting  master's  liability  for  inju- 
IW        **'^''°''  *e«  Master  and  Servant,  J 

^785*'  '^°®^'  Insurance,  see  Insurance,  f|  782^ 

BENEFIT  SOCIETIES. 

See  Insurance,  §§  782-816. 

BEQUESTS. 

See  Wills. 

BEST  AND  SECONDARY  EVIDENCE. 

^1*6^175*°"'  ^'^'  *'  ^^*-*<>*;    Evidence,  » 

BETTERMENTS. 

In  general,  see  Improvements. 

Liens  for  improvements  on  real  estate,  see  Me- 
chanics'  Liens. 

Public  improvements,  see  Drains;  Highways- 
Municipal  Corporations,  §§  280-449. 


BETTING. 
BIDS. 


For  contracts  with  municipal  corporations,  see 
Municipal  Corporations,  |  335. 

BILL  OF  EXCEPTIONS. 

See  Criminal  Law,  Ji  1090-1124;    Exceptions, 
i>iil  of. 

BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 

BILL  OF  RIGHTS. 

See  Constitutional  Law. 
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BILL  OF  SALL 

See  Sales,  |  146. 

BILLS  AND  NOTES. 

Alteration,  see  Alteration  of  Instruments. 

Alteration  of  note  for  price  of  goods  as  affect- 
ing right  of  action  for  ralae,  see  Alteration 
of   Instruments.   {  23. 

Forgery,  see  Forgery. 

Gifts  of,  see  Gifts,  |  32. 

Payment  of  debts  in  general  by  bill,  note  or 
check,  see  Payment,  §S  16,  17,  67. 

I.  BEQinsrTES  Ain>  vaxiditt. 

(B)  Form   and   Contenta  of  Promlaaorr 
Notea  and  Dnebllla. 

Right  of  accommodation  maker  of  note  to  na- 
tional bank  to  set  up  defense  of  usury,  see 
Banks  and  Banking,  |  270. 

I  44.  A  note  executed  by  a  husband  payable 
at  his  death,  or  the  death  of  his  wife,  if  she 
survived  him,  if  there  was  enough  of  his  estate 
left  for  that  purpose,  held  a  valid  claim  a^inst 
the  estate  of  the  wife. — Central  University  of 
Kentucky  v.  Cox's  Ex'r  (Ky.)  299. 

(BS)  ConaideratloB. 

S  90.  A  note  held,  under  the  circumstances 
disclosed,  to  have  been  obtained  without  consid- 
eration.—Jobes  v.  Wilson  (Mo.  App.)  548. 

i  02.  A  check  held  supported  by  a  valid  con- 
sideration and  enforceable  notwithstanding  the 
agreement  that  it  shall  not  be  payable  until 
after  bis  death.— Foxworthy  v.  Adams  (Ky.) 
381. 

{  94.  An  antecedent  debt  due  the  payee  was 
a    good   consideration   for   the   execution   of   a 

£romis8ory  note  for  the  amonnt  of  the  debt. — 
ovelace  v.  Lovelace  (Ky.)  400. 

H.   OONSTRUOTIOIf  AND  OPERATION. 

{  122.  An  accommodation  maker  of  a  note 
held  liable  as  principal,  and  not  as  surety. — 
Trabue  v.  Cook  (Tex.  Civ.  App.)  455. 

m.  MODIFICATION,  RENEWAI.,  AND 
RESCISSION. 

i  137.  The  time  for  the  payment  of  a  note 
held  not  extended  by  any  valid  agreement.— City 
Loan  &  Trust  Co.  v.  Sterner  (Tex.  Civ.  App.) 
207. 

rv.  NEOOTIABII.ITT  AND  TRANSFER. 

(A)  Inatramenta  Nearotlable. 

i  146.  The  negotiable  instrument  law  of  1905 
has  no  application  to  a  note  executed  prior  to 
the  taking  effect  of  the  statute.— Merchants'  Nat. 
Bank  v.  Brisch  (Mo.  App.)  76. 

V.  RIGHTS  AND  I.IABII.ITIES  ON  IN- 
DORSEMENT OR  TRANSFER. 

(A)  Indoraement  Before  Delivery  to  or 
Tramafer  by  Pare*. 

§  2.54.  Insolvency  of  the  maker  of  a  note,  so 
as  to  excuse  the  bolder  from  suing  thereon  at 
the  request  of  the  indorser,  held  the  absence  of 
property  of  the  debtor  out  of  which  a  debt  might 
be  made  by  execution. — First  Nat.  Bank  v. 
Robinson  Clex.  Civ.  App.)  177. 

VII.  PAYMENT  AND   DISCHARGE. 

Payment  of  checks   by   bank,  see  Banks  and 

Banking,  §  1,38. 
Payment  of  debts  in  general  by  bill,  note  or 

check,  see  Payment.  8J  16,  17. 


Vm.  ACTIONS. 

R![^ht  of  accommodation  maker  of  note  to  na- 
tional bank  to  set  up  defense  of  usnry,  see 
Banks  and  Banking,  i  ^0. 

Separate  answers  by  codefendants,  see  Plead- 
ing, f  84. 

8  462.  In  an  action  by  the  bolder  of  a  note 
against  an  indorser  without  suing  the  maker. 
the  petition  held  to  sufficiently  allege  the  insol- 
vency of  the  maker.— First  Kat  Bank  v.  Rob- 
inson (Tex.  Civ.  App.)  177. 

I  493.  The  burden  of  proof  as  to  want  of  con- 
sideration in  an  action  on  a  note  under  the  law 
as  it  stood  prior  to  negotiable  instrument  law 
of  1905  stated.— Merchants'  Nat  Bank  ▼.  Briscb 
(Mo.  App.)  76. 

f  497.  The  burden  of  proof  as  to  knowledge 
of  fraud,  in  an  action  on  a  note,  nnder  the  law 
as  it  stood,  prior  to  negotiable  instrument  law 
of  1905,  stated.— Merchante'  Nat  Bank  v.  Briach 
(Mo.  App.)  76. 

i  497.  Under  Negotiable  Instrument  L«w 
1905  (Laws  1905,  p.  250:  Ann.  St  1906,  H 
463—55  to  463—59)  {(  55,  59,  where  a  note  giv- 
en for  the  price  of  a  horse  was  delivered  to  the 
agent  of  the  payee  after  the  greater  part  thereof 
was  paid,  on  the  agent's  representations  that  he 
had  no  authority  to  indorse  such  payment,  but 
would  have  the  payee  do  so,  which  was  not  done, 
the  assignee  of  tlie  note  has  the  bunlen  of  show- 
ing that  he  is  a  txxia  fide  holder.— Jobes  t.  Wil- 
son (Mo.  App.)  548. 

i  509.  Facts  to  be  considered  by  the  jury  in 
determining  the  bona  fides  of  the  assignee  of  a 
note  determined. — Jobes  t.  Wilson  (Mo.  App.) 
548. 

I  516.  In  an  action  by  the  bolder  against 
the  indorser  of  a  note  in  which  the  indorser 
claimed  a  release  because  of  the  failure  to  sue 
the  maker,  evidence  held  to  show  that  the  maker 
was  insolvent,  excusing  suit  by  the  holder. — 
First  Nat.  Bank  v.  Robinson  (Tex.  Civ.  App.) 
177. 

I  519.  In  an.  action  on  two  notes  given  for 
machinery,  in  which  defendant  claimed  a  credit 
for  an  attachment  to  the  machinery  not  fur- 
nished as  agreed,  evidence  held  to  show  that  the 
attachment  was  not  to  be  included  as  a  part  of 
thie  machinery  sold. — Aultmnn  &  Taylor  Ma- 
chinery Co.  v.  Walker  (Ky.)  329. 

i  519.  In  an  action  on  two  notes  given  with 
two  others  for  a  threshing  machine  which  was 
resold  and  returned  to  plaintiff,  upon  defend- 
ant's inability  to  meet  the  notes,  under  an  agree- 
ment by  which  plaintiff  gave  defendant  $1,000 
worth  of  the  purchase-money  notes,  evidence  held 
to  establish  plaintiff's  claim  as  to  the  extent  of 
defendant's  liability  on  the  notes  after  the  agree- 
ment was  eieented. — .^lultman  &  Taylor  Ma- 
chinery Co.  V.  Walker  (Ky.)  329. 

I  527.  In  an  action  on  two  notes  given  with 
two  others  for  a  threshing  machine  which  was 
sold  and  returned  to  the  seller  upon  the  buyers 
inability  to  meet  the  notes,  in  which  defendants 
claim  that  certain  credits  should  be  allowed  for 
payments  made,  evidence  held  to  show  that  only 
$17,')  was  paid  upon  the  notes  after  their  ezecn- 
tion.— Aultman  &  Taylor  Machinery  Co.  v. 
Walker  (Ky.)  329. 

f  537.  In  an  action  on  a  note  by  the  assignee 
thereof,  where  it  is  shown  that  there  was  fraud 
by  the  payee  in  obtaining  the  note,  whether 
plaintiff  is  a  bona  fide  holder  is  a  question  for 
the  jury.— Jobes  v.  Wilson  (Mo.  App.)  548. 

i  537.  In  an  action  on  a  note,  refusal  to  di- 
rect the  jury  to  find  for  plaintiff  as  to  the  inter- 
est stipulated  for  in  the  note  held  proper.— Tra- 
bue V.  Cook  (Tex.  Civ.  App.)  455. 

f  538.  In  an  action  on  a  note,  an  instruction 
held  not  warranted  by  the  evidence.— Merchants' 
Nat  Bank  v.  Brisch  (Mo.  App.)  76. 


Topics,  division*,  *  section  (i)  NUMBERS  in  thU  Index,  ft  Dec.  ft  Amer.  Digs,  ft  Reporter  Indexes 

Digitized  by  VjOOQIC 


INDEX-DIOBST. 


1165 


BIRTH. 

I  will,  see 

BLACKMAIL 


Of  iarae,  effect  on  will,  see  Descent  and  Dis- 
tribatioii,  I  47. 


See  Threats. 


BLASPHEMY. 


Profane  swearine  as  disorderly  condact,  see 
Diwrderly  Condact. 

BOARDING  HOUSES. 

See  Innkeepers. 

BOARDS. 

School  boards,  see  Schools  and  School  Dis- 
tricts, II  48,  63. 

BONA  FIDE  PURCHASERS. 

Of  personal  pr<x)erty  in  general,  see  Sales,  | 

473. 
Of  property  subject  to  taxation,  see  Taxation, 

I  611. 
Of  public  lands,  see  Public  Lands,  I  178. 
Of  real  property  in  general,  see  Vendor  and 

Purchaser,  {§  224-244. 

BONDS. 

Of  indemnity,  see  Indemnity. 

S(')iooI  dititrict  IxindB,  see  Schools  and  School 

Districts,  |  97. 
Sureties  on  bonds,  see  Principal  and  Surety. 

Bondi  for  performance  of  dutiet  of  tnut  or 
office. 
See  Sheriffs  and  Constables,  {  170. 
Municmal  officers,  see  Municipal  Corporations, 

I  14o. 
Tax  collectors,  see  Taxation,  |  570. 

Bond*  in  judicial  proceedina*. 
See  Injunction,  |  241;    Replevin,  |  126. 
Appeal  or  writ  of  error  in  general,  see  Appeal 

and  Srror,  ||  384-395,  1234,  1244. 
Security  for  costs,  see  Costs,  |  110. 

BOROUGHS. 

See  Municipal  Corporations. 

BOUNDARIES. 

See  Fences. 

Mutual  rights  and  liabilities  of  adjoining  pro- 
prietors, see  Adjoining  Landowners. 

Of  school  district,  see  Schools  and  School  Dis- 
tricts, I  41. 

Right  of  subsequent  purchaser  of  public  land  to 
attaclc  boundaries  fixed  by  prior  patent,  see 
Publio  Lands,  |  176. 

X.  SESOBIFTION. 

I  8.  Where  footsteps  of  the  surveyor  are 
found  and  identified,  they  must  control,  and  all 
classes  of  calls  must  yield  to  them.— Taft  v. 
Ward  (Tex.  Civ.  App.)  437. 

I  3.  Calls  for  the  comers  of  adjoining  sur- 
veys must  be  rejected  when  they  conflict  with 
the  actual  work  of  the  surveyor. — Taft  v.  Ward 
CTex.  Civ.  App.)  437. 

f  S.  It  is  <Mily  in  the  al>sence  of  other  means 
of  identification  that  known  calls  in  other  sur- 
veys can  be  appealed  to,  to  locate  a  tract  of 
land.— Taft  v.  Ward  CTex.  Civ.  App.)  487. 

I  8.  Where  no  mark  could  be  found  desig- 
nating and  fixing  the  lines  of  the  outside  sub- 
divisions,  they  could  be  fixed  by  maiiced  cor- 


ners and  footsteps  around  Inside  surveys  to  which 
they  were  tied  by  the  field  notes.— Taft  v.  Ward 
(Tex.  Civ.  App.)  487. 

n.  EVIDENCE,  ASCERTAimiENT,  AHD 
ESTABLISHMENT. 

Declaration,  see  Evidence,  {  274. 

I  37.  In  an  action  to  recover  land  claimed 
as  included  in  a  deed  which  described  it  as  ex- 
tending to  a  cliff  on  the  top  of  a  ridge,  where 
there  were  two  cliffs  on  the  ridge,  evidence  held 
to  sustain  a  finding  that  the  further  cliff  was 
meant— Justice  v.  Justice  (Ky.)  351. 

I  87.  Evidence  held  to  show  that  a  course  in 
the  description  of  a  lx>undary  should  read  "S. 
10°  W.  W  poles  "  instead  of  "S.  10°  W.  200 
poles."— Bates  v.  Bates  (Ky.)  858. 

I  47.  The  owner  of  land  held  estopped  from 
setting  up  a  claim  to  certain  land  by  reason  of 
certain  statements  made  by  him. — Ward  v.  Mid- 
dleton  (Ky.)  823. 

I  54.  Corrected  field  notes  pursuant  to  9 
Oammel's  Gen.  I^ws,  p.  107,  held  to  consti- 
tute a  prima  facie  case  in  plaintiff's  favor.— 
Finberg  v.  Gilbert  (Tex.  Civ.  App.)  979. 

BOUNTIES. 

Rewards  offered  for  performance  of  single  and 
special  services,  see  Rewards. 

BREACH. 

Of  conditions  of  insurance  policies,  see  Insur- 
ance, i  290. 

Of  contract  in  general,  see  Contracts,  |{  312- 
82a 

Of  contract  for  transportation  of  passenger, 
see  Carriers,  Si  267-277. 

Of  contract  of  sale,  see  Sales,  M  140-171K  Ven- 
dor and  Purchaser,  H  130.  137.  M 

Of  contract  of  sale  as  ground  for  rescission,  see 
Vendor  and  Purchaser,  |  93. 

Of  contract,  restraining,  see  Injunction,  ||  59, 

Of  covenant,  see  Covenants,  1 102. 

BREACH  OF  THE  PEACE. 

See  Assault  and  Battery,  {|  83-06;  Disorder- 
ly Conduct  ' 

Requests  for  instmctions,  see  Oiminal'  Law, 
1825. 

Shooting  firearms,  see  Weapons,  |  15. 

I  1.  What  constitutes  "public  place."  within 
Pen.  Code  1895,  arts.  333,  335,  making  it  an 
offense  to  fight  in  a  public  place,  stated.— Aus- 
tin V.  State  (Tex.  Cr.  App.)  630. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, I  768;   Criminal  Law,  I  1130. 

BROKERS. 

Judicial  notice  of  custom  as  to  obligation  to 
furnish  abstract  of  title,  see  Evidence,  |  20. 

Judicial  notice  of  custom  that  authority  to  sell 
includes  obligation  to  famish  abstract,  see 
Evidence,  |  20. 

H.  EMPLOYMENT  AND  AUTHOBITT. 

I  8.  In  an  action  by  a  broker  for  commis- 
sions, evidence  held  to  support  a  finding  that  a 
contract  of  employment  between  the  broker  and 
the  owner  was  in  force  when  the  owner  sold  the 
land.— Brady  v.  Maddox  (Tex.  Civ.  App.)  739. 
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IV.  OOMPEN8ATIOH  AITO  XJZK. 

I  64.  Brokers  heid  not  to  have  famished  a 
purchaser,  able,  ready,  and  willing  to  buy  on 
the  owner's  terms  so  as  to  be  entitled  to  com- 
misBiona.— Simmons  v.  Oneth  (Mo.  App.)  534. 

I  64.  Bight  of  broker  to  commissions  on  pro- 
ducing and  introducing  to  principal  a  person 
able  and  willing  to  buy  stated.— Simmons  v. 
Oneth  (Mow  App.)  534. 

{  54.  To  entitle  a  broker  to  recover  commis- 
sions it  ia  not  necessary  that  there  be  a  writ- 
ten contract  between  the  vendor  and  the  vendee, 
it  sufficing  if  the  broker  secure  a  purchaser 
willing  and  financially  able  to  buy  on  the  pro- 

?osed  terms.— Watkins  v.  Thomas  (Mo.  App.) 
0«3. 

I  66.  Bight  of  broker  to  commissions  where 
he  is  procuring  cause  of  negotiations  resulting 
in  a  sale  stated.— Simmons  y.  Oneth  (Mo.  App.) 
634. 

I  67.  A  vendor  held  to  have  waived  his  ri^ht 
to  receive  notes  payable  at  certain  times  in  lieu 
of  notes  payable  on  or  before  maturity. — Wat- 
kins  v.  Thomas  (Mo.  App.)  1063. 

I  61.  A  broker  under  certain  circumstances 
held  not  entitled  to  a  commission  for  finding  a 
purchaser  for  a  wife's  separate  property. — ^Brady 
V.  Maddox  (Tex.  Civ.  App.)  739. 

§  63.  Where  the  owner  of  land  on  the  pro- 
duction of  a  purchaser  by  a  broker  fixes  or  va- 
ries the  terms,  he  is  liable  for  a  commission  if 
he  fails  to  carry  out  his  contract  and  convey  ac- 
cording to  the  modified  terms  agreed  upon  by 
the  buyer.— Simmons  v.  Oneth  (Mo.  App.)  534 

{  67.  A  broker  is  not  permitted  to  act  for 
both  the  jpurchaser  and  seller  without  the  knowl- 
edge and  consent  of  both.— Dennison  v.  Oault 
(Mo.  App.)  43. 

V.  ACTIONS  FOR  OOMFENSATIOK. 

BvideAe  of  agency  in  general,  see  Principal 
and  Agent,  i  23. 

f  84.  In  order  to  recover  commissions  for 
procuring  a  purchaser  for  property,  the  burden 
IS  upon  plaintiff  to  show  that  the  owners  em- 
ployed him  to  procure  a  purchaser,  and  that  his 
services  were  the  procunng  cause  of  the  sale. — 
Sills  V.  Burge  (Mo.  App.)  606. 

$'85.  In  a  broker's  action  for  commissions 
for  procuring  the  sale  of  property,  a  letter  writ- 
ten by  plaintiff  to  defendants  held  admissible  as 
being  the  initiatory  act  which  resulted  in  the 
broker's  employment.— Sills  v.  Burge  (Mo.  App.) 
603. 

{86.  In  a  broker's  action  for  commissfons 
for  procuring  the  sale  of  property,  evidence  held 
to  show  that  defendants  received  plaintiff's  let- 
ter stating  that  he  desired  to  have  defendant 
call  with  a  view  to  selling  the  property. — Sills 
T.  Burge  (Mo.  App.)  605. 

f  86.  Evidence  held  not  to  show  a  contract 
to  pay  a  broker  commissions  for  securing  a  pur- 
chaser for  lands. — Knott  v.  Godair  (Tex.  Civ. 
App.)  189. 

{86.  In  an  action  by  a  broker  for  commis- 
sions, evidence  held  to  support  a  finding  that  it 
was  through  the  broker's  efforts  that  a  prospec- 
tive purchaser  was  procured.— Brady  v.  Mad- 
dox (Te»  Civ.  App.)  739. 

{88.  In  an  action  for  broker's  commissions,  a 
charge  held  proper.— Weinman  v.  Spencer  (Tex. 
Civ.  App.)  209. 

{  88.  In  an  action  by  a  broker  for  commis- 
sions, a  certain  charge  held  not  necessarily  to 
require  a  verdict  for  defendant. — Brady  v.  Mad- 
dox (Tex.  Civ.  App.)  739. 


VI.  RIGHTS,  PO 
TIES  AS   TO 


AHS  T.¥*»¥T.T- 

PERSONS. 


{  106.  In  an  action  by  a  parcfaaser  of  land 
to  recover  earnest  money  «f  an  a(ent  who  paid 
the  money  over  to  his  principal,  evidence  held 
to  show  that  the  purchaser  intended  to  breach 
his  contract  without  regard  to  any  alleged 
breaches  of  the  seller  as  to  abstract  of  title, 
IMLyment  of  tax,  etc,  and  hence  the_agent  was 
not  in  fault  in  paying  over  the  earnest  money 
to  the  prindital^-Conness  v.  Baird  (Tex.  Civ. 
App.)  113. 

BUCKET  SHOPS. 

See  Gaming,  |  17. 

BUILDING  CONTRACTS. 

Liens  for  labor  and  materials,  see  Mechanics' 
Liens. 

BUILDINGS. 

Lien  for  construction  or  repair,  see  Mechanics' 
Liens. 

Neglis[ence  as  to  condition  of  buildings  on  ad- 
joining lands,  see  Adjoining  Landowners,  |  7. 

BURDEN  OF  PROOF. 

In  civil  actions,  see  Evidence,  {f  91,  96. 
Showing  error  on  appeal  or  writ  of  error,  se« 
Appeal  and  Error,  |  901. 

BURGLARY. 

I.    OFTENSES  AND   RESFONSIBIIXrr 
THEREFOR. 

(  2.  One  breaking  and  entering  a  railroad 
car  and  taking  property  therefrom  is  guilty  of 
burglary,  without  regard  to  the  value  of  the 
property;  Pen.  Code  1895,  art.  841,  not  being 
applicable.— Boyd  v.  State  (Tex.  Cr.  App.)  651. 

n.  PROSEOirriON  AND  PUNISHMENT. 

Acts  and  declarations  of  conspirators,  and  co- 
defendants,  see  Criminal  Law,  {  427.     ■ 

{  24.  An  indictment  held  not  to  allege  bur- 
glary of  a  private  residence  at  night.— Ellis  t. 
State  (Tex.  Cr.  App.)  667. 

{  41.  Evidence  that  defendants  were  seen 
near  the  burglarized  house  a  short  time  before, 
without  positive  identification  of  the  goods  al- 
leged to  have  been  taken,  la  insuSicient  to  sup- 
port a  conviction.— Love  v.  State  (Tex.  Cr. 
App.)  932. 

I  41.  Evidence  held  sufficient  to  sustain  a 
conviction  for  burglary. — Jones  v.  State  (Tex. 
Cr.  App.)  939. 

{  46.  In  a  burglary  prosecution,  accused's 
rights  held  sufficiently  protected  b^  the  charges 
given,  and  a  peremptory  instrucbon  to  acquit 
was  properly  refused.— Ellis  v.  State  (Tex.  Cr. 
App.)  667. 

BURNING. 

Criminal  responsibility,  see  Arson. 

BURNT-RECORD  ACT. 

See  Becords,  {  17. 

BUSINESS. 

Good  will,  see  Good  Will. 
License  taxes  for  occupations,  see  Licenses,  1 7. 
Begulation  of  conduct  of  business  as  regulation 
of  commerce,  see  Commerce,  {  68. 
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CALENDARS. 

Of  caoMS  for  trial,  aee  Trial,  i  11. 

CALLS. 

In  deeds,  see  Boundaries,  U  3,  8. 

CANALS. 

See  Drains. 

CANCELLATION  OF  INSTRUMENTS. 

See   Qnieting  Title;    Reformation   of   Instra- 

ments. 
Setting  aside  transfer  in  fraud  of  creditors  or 

subsequent  pnroliasers,  see  Fraudulent  Con- 

Teyances,  Sf  222-308. 

Qroundi   for  cancellation  and  eancelUiiion   or 

re*ei*non  of  particular  initrumentt  iy 

act  of  parties. 

Contracts  of  sale,  see  Sales,  {|  88,  90;  Vendor 

and  Purdiaser,  S|  82,  93. 
Conveyances  or   contracts  of  infants,  see  In- 
fants, i  31. 
Insurance  policies,  see  Insurance,  (  248. 

X.  RIGHT  OF  AOTXOlf  AND  DEFENSES. 

f  25.  Defendant  in  possession  of  land,  claim- 
ing title  through  deed  from  plaintiff's  grantee, 
could  defeat  plaintiff's  claim  to  cancellation  of 
the  deed  by  snowing  title  either  in  himself  or  in 
some  third  person  where  the  deed  did  not  au- 
thorize such  cancellation.— Oklolona  Mercantile 
Co.  T.  Oreeson  (Aric.)  257. 

XI.  FBOOEEDINOS  AND  BEUEF. 

i  45.  In  an  action  to  cancel  a  deed  and  ob- 
tain possession  of  the  land  and  to  enjoin  de- 
fendant from  cutting  timber  thereon,  the  burden 
of  proof  held  to  be  on  plaintiff. — Oklol9na  Mer- 
cantile Co.  T.  Greeson  (Ark.)  257. 

I  47.  The  dismissal  of  an  action  for  cancella- 
tion of  a  deed  held  not  error,  in  view  of  the 
many  different  statements  made  by  plaintiff  as 
to  why  he  conveyed  the  land,  and  as  to  the  con- 
sideratlMi,  and  the  length  of  time  which  had 
elapsed  from  the  making  of  the  deed.— Newman 
V.  Newman  (Ky.)  828. 

CARELESSNESS. 

See  Negligence. 

CARNAL  KNOWLEDGE. 

See  Adultery ;  Incest ;  Rape ;  Seduction. 

CARRIERS. 

As  employers,  see  Master  and  Servant. 

Construction,  regulation,  and  operation  of  rail- 
road in  general,  see  Railroads. 

Construction,  regulation,  and  operation  of  street 
railroads  in  general,  see  Street  Railroads. 

Construction,  regulation,  and  operation  of  tele- 
graph and  telephone  lines,  see  Telegraphs 
and  Telephones. 

X.    OONTBOI.ANDREOUIJLTIONOF 
GOMMON   CARRIERS. 

Statntory  and  municipal  regulation  of  railroads 
in  general,  see  Railroads,  f  244. 

H.   CARRIAGE  OF  GOODS. 

(A)  Dellverr  to  Carrier. 

i  39.  In  the  absence  of  evidence  to  the  con- 
trary, the  carriage  of  money  is  strictly  speak- 
ing not  in  the  line  of  the  duty  of  a  carrier  hold- 
ing himself   out   only    as   a   carrier   of   goods, 


wares,  and  merchandise.— Chesapeake  k  O.  Ry. 
Co.  V.  Hall  (Ky.)  372. 

I  45.  A  charge  authorising  recovery  against 
a  carrier  for  its  failure  to  famish  cats  In  a  rea- 
sonable time  generally  held  erroneous,  a*  sub- 
mitting an  issue  not  pleaded.— Oalveston,  H.  & 
S.  A.  Ry.  Co.  v.  Word  (Tex.  Civ.  App.)  478. 

(D)  TnuiBportatlon  aaA  Dellxerr  by 
Carrier. 

I  85.  Where  a  carrier  is  required  to  give  no- 
tice of  thp  arrival  of  the  goods,  there  is  a  cor- 
responding duty  devolving  on  the  consignee  to 
put  himself  in  a  position  to  receive  the  notice.— 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  ▼.  Townes  (Ark.) 
1086. 

i  94.  In  an  action  against  a  railroad  com- 
pany for  the  wrongful  delivery  to  another  of 
two  of  three  cars  consigned  to  plaintiff,  brought 
after  plaintiff  had  recovered  from  the  bankrupt 
estate  of  the  one  receiving  the  cars  a  pro  rata 
allowance  for  the  value  of  all  three  cars,  the 
railroad  company  held  only  entitled  to  set  off 
against  plaintiff's  claim  the  amount  recovered 
for  the  value  of  the  two  cars  wrongfully  deliv- 
ered, and  not  the  amount  received  for  the  third 
car,  which  was  allowed  plaintiff  by  mistake. — 
Louisville  &  A.  R.  Co.  y.  Hiram  Blow  &  Co. 
(Ky.)  391. 

(E)  Delay  ia  Traaaportatloa  or  DellTerr. 

I  90.  A  shipment  having  been  accepted  with- 
out notice  to  the  shipper  that  there  was  a  short- 
ttge  of  cars  and  an  unprecedented  amount  of 
business,  the  carrier  should  be  held  liable  for 
unreasonable  delay.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Early-Clement  Grain  Co.  (Tex.  Civ. 
App.)  1015. 

f  104.  A  shipper  suing  the  carrier  for  dam- 
ages to  goods  during  the  carrier's  delay  to  no- 
tify him  of  the  refusal  of  a  third  person,  to 
whom  the  goods  had  been  sold,  to  accept  them, 
held  not  entitled  to  recover  because  of  the  in- 
sufficiency of  the  evidence.— St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Townes  (Ark.)  1036. 

(F)  I,osa  of  or  injarx  to  Goods. 

I  103.  A  carrier  of  freight  is  an  insurer 
against  any  loss  or  damage  to  the  goods  except 
that  caused  by  act  of  Ood  or  the  public  enemy, 
and  it  is  liable  for  a  larceny  by  its  agent  in 
charge  of  the  freight.— Chesapeake  &  O.  By.  Co. 
V.  Hall  (Ky.)  372. 

§  110.  Notwithstanding  the  Constitution,  a 
carrier  need  not  receive  money  for  transporta- 
tion unless  it  is  first  notified  of  the  value  of 
the  monev,  so  that  it  may  charge  a  rate  suffi- 
cient to  Justify  it  in  taking  the  degree  of  care 
observed  in  the  transportation  of  money. — Ches- 
apeake &  O.  Ry.  Co.  V.  Hall  (Ky.)  372. 

g  110.  A  shipper  giving  false  information  to 
the  carrier  as  to  the  contents  or  value  of  a 
package  delivered  for  transportation  held  not  en- 
titled to  recover  the  value  of  the  goods. — Chesa- 
peake &  O.  Ry.  Co.  ▼.  Hall  (Ky.)  372. 

f  110.  The  ignorance  of  an  agent  as  to  the 
contents  of  a  package  delivered  for  shipment 
held  not  to  affect  liability  of  carrier  where  the 
principal  intended  to  deceive  the  carrier  as  to 
Its  value.— Chesapeake  &  O.  Ry.  Co.  T.  Hall 
(Ky.)  372. 

{  117.  Liability  of  carrier  using  cars  of  a  re- 
frigerator company  defined.— Gibson  &  Draughn 
V.  Little  Rock  &  H.  S.  W.  Ry.  Co.  (Ark.)  1033. 

i  117.  Common  carriers  must  furnish  suit- 
able vehicles  for  transporting  freight,  and  art 
liable  for  losses  caused  by  their  failure  to  do  so, 
though  they  are  entitled  to  determine,  in  the 
first  instance,  the  sufficiency  of  the  vehicles  fur- 
nished.—Nicholson  V.  St.  Louis  &  S.  F.  R.  Co. 
(Mo.  App.)  573. 
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I  135.  In  allowing  damages  to  a  consignee 
the  carrier  should  be  credited  with  the  amount 
realized  from  a  sale  thereof  for  the  benefit  of 
consignee's  creditors.— Ohesapeake  &  O.  By.  Co. 
V.  Lavin  (Ky.)  274. 

(H)  UmttattoB  of  UabUltr> 

i  156.  A  carrier  held  not  liable  for  damage 
to  bulk  com  by  reason  of  it  being  loaded  in  a 
stock  car,  in  view  of  the  provision  of  the  bill 
of  lading,  and  the  owner's  conduct. — Nicholson 
V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  573. 

(I)  OoBBeotlnar  Carriers. 

f  174.  If  it  is  the  custom  to  forward  goods 
by  i>oat  from  the  carrier's  line  to  the  consignee, 
and  he  knew  this  when  he  ordered  the  goods 
shipped,  and  the  owner  of  a  boat  has  previously 
received  goods  for  him,  the  carrier  may  deliver 
the  goods  to  such  owner  for  transportation. — 
Chesapeake  &  O.  Ry.  Co.  t.  Lavin  (Ky.)  274. 

f  177.  The  Hepburn  amendment  makes  the 
initial  carrier  liable  for  an  injuiy  to  an  inter- 
state shipment,  but  the  connecting  carrier  is 
also  liable  if  the  injury  is  the  result  of  its  neg- 
ligence.— Gibson  &  Draughn  v.  Little  Rock  & 
H.  S.  W.  Ry.  Co.  (Ark.)  1033. 

i  185.    In  the   absence  of  proof,   it  will  be 

g resumed  that  an  injury  to  goods  transported 
y  connecting  carriers  was  caused  by  the  last 
carrier. — Gibson  &  Draughn  v.  Little  Rock  &  H. 
S.  W.  Ry.  Co.  (Ark.)  1033. 

m.   OABRIAOE  OF  UVE  STOCK. 

Opinion  evidence,  see  Eividence,  |  472. 

I  217.  A  live  stock  shipper  held  not  guilty  of 
contributory  negligence  defeating  recovery  for 
delay  in  furnishing  cars.— Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Word  (Tex.  Civ.  App.)  47a 

g  219.  In  an  action  against  a  railroad  for 
damages  to  stock  in  transportation,  an  instruc- 
tion on  the  measure  of  damages  held  erroneous. 
—Texas  &  P.  Ry.  Co.  v.  Jones  (Tex.  Civ.  App.) 
194. 

8  228.  Evidence  of  the  state  of  the  live  stock 
market  on  a  given  date  held  irrelevant  in  a  suit 
against  a  carrier  for  delay.— Galveston.  H.  &  S. 
A.  Ry.  Co.  V.  Word  (Tex.  Civ.  App.)  478. 

f  230.  In  an  action  for  damages  to  stock  in 
transportation,  an  instruction  held  errozieous  as 
requiring  a  verdict, for  plaintiff  irrespective  of 
defendant's  negligence. — Texas  &  F.  Ry.  Co.  t. 
Jones  (Tex.  Civ.  App.)  194. 

f  230.  A  special  charge  in  the  language  of 
Gen.  Laws  1907,  p.  343.  c.  184,  as  to  the  duty 
of  a  carrier  to  have  sufficient  cars  to  meet  all 
demands,  held  erroneous  as  calculated  to  cause 
the  jury  to  consider  important  a  duty  not  in 
issue. — Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Word 
(Tex.  Civ.  App.)  478. 

i  230.  Evidence  held  to  entitle  a  carrier  to  a 
charge  as  to  a  shipper's  right  to  recover  for  a 
fall  in  the  market.— Galveston,  H.  &  S.  A.  Ry. 
Co.  v.  Word  (Tex.  Civ.  App.)  478. 

{  230.  A  charge  as  to  a  live  stock  shipper's 
right  to  recover  for  a  fall  in  the  market  held  not 
to  have  been  vitiated  by  a  reference  to  the  cause 
of  the  decline.— Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Word  (Tex.  Civ.  App.)  478. 

i  230.  A  charge  as  to  a  carrier's  liability  to 
a  live  stock  shipper  for  a  decline  in  market 
held  properly  refused.— Galveston,  H.  &  S.  A. 
Ry.  Cfo.  V.  Word  (Tex.  Civ.  App.)  478. 

i  230.  A  charge  requested  by  a  carrier,  sued 
for  delay  in  transportation  of  cattle,  held  im- 
properly refused.- Houston  &  T.  C.  R.  Co.  v. 
Barron  (Tex.  Civ.  App.)  990. 


IV.  OABRIAOE  OF  PASSEHOEBS. 

(A)  Relation  Between  Carrier  and  Paa- 
'  aenarcr. 

i  234.  A  statute  of  New  Mexico  repairing  a 
party  claiming  damages  for'  injury  to  file  no- 
tice thereof  within  90  days  does  not  affect  the 
right  of  recovery  for  injuries  received  in  New 
Mexico  where  asserted  under  a  contract  made 
in  Texas;  the  passenger  being  a  nonresident  of 
New  Mexico.— El  Paso  &  N.  B.  Ry.  Co.  v. 
Landon  (Tex.  Civ.  App.)  744. 

(B)  Farea,  Tlclceta,  and  Special  Contraeta. 

$  253.  Where  a  party  purchased  a  ticket  for 
passage  over  defendants'  roads,  they  assumed  the 
relation  of  common  carrier  toward  her,  and  it 
is  immaterial  so  far  as  their  liability  for  her 
injury  is  concerned  whether  these  duties  arose 
out  of  an  implied  or  an  express  contract. — EH 
Paso  &  N.  E.  Ry.  Co.  t.  Landon  (Tex.  Civ. 
App.)  744. 

(C)  Perf  ormanoe  of  Contract  of  Transpor- 

tation. 

Error  In  instructions  cured  by  giving  other  in- 
structions, see  Trial,  |  296. 

I  267.  Railroad  companies  may,  independent 
of  statute,  make  reasonable  rules  for  the  separa- 
tion of  passengers  belonging  to  different  races 
if  equal  accommodations  are  provided,  though 
reasonable  rules  prescribed  by  statute  must  be 
followed.— Bradford  v.  St  Louis,  I.  M.  &  8.  Ry. 
Co.  (Ark.)  516. 

I  274^.  Under  the  venue  statute  (Gen.  Laws 
1901,  p.  31,  c.  27,  i  1),  suits  for  carrying  a 
passenger  past  his  destination  may  be  brought 
either  in  t4e  county  where  the  injury  occurred 
or  where  plaintiff  resided. — Gulf.  C.  &  S.  F.  Ry. 
Co.  V.  Ward  (Tex.  Civ.  App.)  130. 

i  276.  In  an  action  for  carrying  a  passenger 
past  his  destination,  evidence  held  to  show  that 
he  was  a  resident  of  another  county  from  that 
in  which  the  suit  was  brought— Gulf.  C.  &  S. 
F.  Ry.  Co.  V.  Ward  (Tex.  Civ.  App.)  130. 

'  $  276.  In  an  action  for  breach  of  a  contract 
for  carriage  of  a  passenger  resulting  from  a  de- 
railment the  carrier's  liability  is  subject  to  the 
same  rules  and  may  be  established  by  like  tes- 
timony and  presumptions  as  in  cases  of  torts. — 
El  Paso  &  N.  B.  By.  Co.  v.  Landon  (Tex.  Civ. 
App.)  744. 

i  277.  Damages  recoverable  for  the  breach  of 
a  contract  for  carriage  of  a  passen^r  resulting 
from  a  derailment  are  the  same  as  m  an  action 
of  tort  on  the  same  facts. — El  Paso  &  N.  E2. 
Ry.  Co.  T.  Landon  (Tex.  Civ.  App.)  744. 

(D)  Personal  Injuries. 

Argumentative  instructions,  see  Trial,  {  240. 
Best  and  secondary  evidence,  see  Evidence,  | 
171. 

I  280.  A  carrier  held  required  to  exercise  the 
highest  degree  of  care  for  the  protection  of  its 
passengers  on  its  freight  trains  consistent  with 
the  practicable  operation  of  such  trains. — St. 
Louis  Southwestern  Ry.  Co.  v.  Jackson  (Ark.) 
241. 

{  280.  A  carrier  must  exercise  the  utmost 
care  for  the  safety  of  its  passengers  that  would 
be  used  by  very  cautions  persons  under  the  same 
circumstances.— Brady  v.  Springfield  Traction 
Co.  (Mo.  App.)  1070. 

§  280.  What  is  required  of  a  carrier  in  the 
performance  of  its  duties  to  use  proper  care  for 
the  safety  of  its  passengers  depends  in  a  given 
case  on  the  facts  thereof,  and  not  on  the  com- 
mon practice  of  the  carrier.- Brady  v.  Spring- 
field Traction  Co.  (Mo.  App.)  1070. 

§  280.  There  is  no  relaxation  of  the  role  re- 
quiring the  high  degree  of  care  as  to  a  passen- 
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get  on  a  freight  train  which  is  due  to  those  who 
travel  on  regular  passenger  trains.— Lewis  v. 
Texas  &  N.  O.  By.  Co.  (Tex.  Civ.  App.)  1006. 

I  281.  A  street  car  conductor  held  negligent 
in  giving  a  signal  to  start  a  car  before  an  old 
lady  in  enfeebled  condition  liad  had  a  reason- 
able opportunity  to  talce  a  seat.— Brady  v. 
Springfield  Traction  Co.  (Mo.  App.)  1070. 

§  286.  The  duty  of  railroad  companies  to 
keep  in  a  reasonably  safe  condition  the  plat- 
forms of  and  approaches  to  their  stations  stat- 
ed.—St.  Louis  &  S.  F.  R.  Co.  ▼.  Caldwell  (Ark.) 
1034. 

i  286.  A  railroad  company  held  negligent  as 
to  a  passenger  in  not  guarding  a  hole  near  an 
approach  to  its  station.— St.  Louis  &  S.  F.  R. 
Go.  T.  Caldwell  (Ark.)  1034. 

i  287.  A  street  car  held  required  to  stop  a 
sufficient  length  of  time  to  give  passengers  an 
opportunity  to  board  it,  andf  reach  a  place  of 
safety.- Brady  v.  Spriogfield  Traction  Co.  (Mo. 
App.)  1070. 

{  303.  Where  it  was  customary  for  passen- 
gers to  board  and  alight  from  a  street  car  at  a 
certain  point,  it  was  the  duty  of  the  street  car 
employes  to  use  ordinary  care  to  protect  pas- 
sengers getting  off  there.— Central  Kentucky 
Traction  Co.  v.  Chapman  (Ky.)  830. 

I  303.  A  street  car  conductor's  duty  held  to 
require  him  to  observe  both  sides  of  the  car  to 
protect  passengers  in  alighting.— Central  Ken- 
tucky Traction  Co.  v.  Chapman  (Ky.)  830. 

S  303.  Under  an  ordinance,  a  street  railroad 
held  required  to  stop  the  car  to  permit  a  passen- 

fer  to  alight.'where  he,  at  the  time  of  paying  the 
are,  specified  the  street  at  which  he  wanted  to 
alight.— Texas  Traction  Co.  v.  Hanson  (Tex.  Civ. 
App.)  494. 

f  306.  Both  under  the  policy  of  the  statutes 
and  independent  thereof,  the  operating  lessee 
of  a  railroad  must  exercise  care  to  protect  pas- 
sengers and  others  having  a  right  upon  its  depot 
premises  by  keeping  such  premises  and  the  ap- 
proaches thereto  in  a  reasonably  safe  condi- 
tion.—St.  Louis  &  S.  F.  R.  Co.  v.  Caldwell 
(Ark.)  1034. 

{  308.  Where  a  passenger  purchased  a  ticket 
over  several  roads  from  one  of  them  authorized 
to  act  in  this  regard  for  the  others,  all  the 
roads  are  liable  for  injuries  to  her  from  the  neer- 
ligence  of  any  one  of  them.— El  Paso  &  N.  E. 
Ry.  Co.  V.  Landon  (Tex.  Civ.  App.)  744. 

i  314.  A  petition  in  an  actimi  for  injuries 
to  a  street  car  passenger  held  to  state  a  cause 
of  action.— Brady  v.  Springfield  Traction  Co. 
<Mo.  App.)  1070. 

I  314.  A  petition  In  an  action  for  injuries 
to  a  street  car  passeni^er  held  to  state  a  cause  of 
action  without  alleging  that  the  sudden  jerk  of 
the  car  complained  of  was  an  extraordinary  or 
unusual  one.— Brady  v.  Springfield  Traction 
Co.  (Mo.  App.)   1070. 

I  316.  Certain  proof  held  to  make  a  prima 
&de  case  of  negligence  of  the  operators  of  a 
street  car  resulting  in  injury  to  a  passenger. — 
Brady  v.  Springfield  Traction  Co.  (Mo.  App.) 
1070. 

|«31C.  The  presumption  of  negligence  of  the 
carrier  arising  from  proof  by  a  passenger  of  the 
derailment  of  the  train  and  consequent  injury 
to  him  held  one  of  fact,  which  may  be  overcome. 
—Texas  &  P.  Ry.  Co.  v.  Mosley  (Tex.  Civ.  App.) 
485. 

I  817.  In  an  action  for  injuries  to  a  street 
car  passenger  while  attempting  to  alight  at  a 
point  just  before  the  street  car  crossed  a  rail- 
road, evidence  held  admissible  that  it  was  cus- 
tomary for  passengers  to  board,  and  alight  from, 
the  car  at  a  point  just  across  the  railroad  as 


well  as  where  plaintiff  attempted  to  alight. — 
Central  Kentucky  Traction  Co.  ▼.  Chapman 
(Ky.)  830. 

{  818.  In  an  action  for  injuries  to  plaintiff 
while  traveling  on  a  freight  train,  evidence  held 
to  support  a  verdict  for  plaintiff. — Lewis  v. 
Texas  &  N.  O.  Ry.  Co.  (Tex.  Civ.  App.)  1006. 

f  320.  Whether  a  carrier  failed  to  exercise 
proper  care  for  the  protection  of  a  passenger 
riding  on  a  freight  train  held  for  the  jury. — St. 
Louis  Southwestern  Ry.  Go.  t.  Jackson  (Ark.) 
24L 

I  320.  In  an  action  against  a  carrier  for 
injuries  to  a  passenger,  evidence  held  to  require 
the  submission  to  the  jury  of  the  question  of 
negligence.— Lewis  v.  Texas  &  N.  O.  Ry.  Co. 
(Tex.  Civ.  App.)  1006. 

i  S21.  In  an  action  for  injury  to  a  passenger 
on  a  freight  train,  an  instruction  held  properly 
refused  because  abstract.— St.  Louis  Southwest- 
em  Ry.  Co.  V.  Jackson  (Ark.)  241. 

I  821.  In  an  action  against  a  street  car  com- 
pany for  injuries  by  failing  to  ^ive  a  passenger 
sufficient  time  to  alight,  an  instruction  held 
properly  given;  there  being  some  evidence  au- 
thorizing it. — Central  Kentucky  Traction  Go.  v. 
Chapman  (Ky.)  830. 

I  321.  An  instruction,  in  an  action  for  in- 
juries by  the  derailment  of  the  train,  held  prop- 
erly refused  because  misleading. — Texas  &  P. 
Ry.  Co.  V.  Mosley  (Tex.  Civ.  App.)  485. 

(B)  Contrlbvtorx  Ncarllvenee  of  Fersoa 
iBjnred. 

f  347.  In  an  action  against  a  railroad  com- 
pany for  injuries  caused  by  falling  into  a  hole 
adjacent  to  a  depot  approach,  whether  plaintiff 
was  guilty  of  contributory  negligence  held  for 
the  jury.— St.  Louis  &  S.  F.  R.  Co.  v.  Caldwell 
(Ark.)  1034. 

(F)  BJectlon  of  FaasenKcra  and  Intruders. 

I  356.  If  a  ticket  held  by  a  passenger  was 
worthless,  he  could  be  ejected,  though  he  be- 
lieved in  good  faith  that  he  was  entitled  to  ride. 
—Freeman  v.  Costley  (Tex.  Civ.  App.)  458. 

I  358.  One  who  refuses  to  pay  his  fare  may 
be  ejected,  though  he  afterwards  offers  to  pay 
his  fore  when  the  train  is  stopped  to  eject  him. 
—Freeman  v.  Costley  (Tex.  Civ.  App.)  458. 

§  339.  In  view  of  Kirby's  Dig.  $fi  6622-C632, 
a  conductor  held  authorized  to  order  white  pas- 
sengers to  leave  the  smoker  and  take  seats  in 
another  car ;  and,  if  a  white  passenger  refused 
to  change  his  seat,  the  conductor  could  use  such 
force  as  was  necessary  to  eject  him. — Bradford 
V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Ark.)  516. 

I  366.  The  ejection  of  an  intoxicated  pas- 
senger, under  the  circumstances  stated,  held  neg- 
ligence so  as  to  make  the  company  liable  for 
resulting  injuries.— St  Louis,  I.  M.  ft  S.  Ry. 
Co.  V.  Dallas  (Ark.)  247, 

f  870.  If  a  passenger  was  not  so  intoxicated 
that  he  was  unable  to  understand  the  dangers 
to  which  he  was  exposed  at  the  place  he  was 
ejected,  he  could  not  recover  for  injuries  occur- 
ring after  he  was  put  off,  caused  by  his  failure 
to  exercise  due  care  for  his  safety.— St.  Louis, 
I.  M.  &  S.  Ry.  Go.  ▼.  Dallas  (Ark.)  247. 

f  381.  In  an  action  for  injuries  to  a  passen- 
ger by  being  run  over  by  another  train  after  he 
was  ejected  from  defendant's  train,  evidence 
held  sufficient  to  support  a  verdict  for  plaintiff. 
—St.  Louis,  L  M.  &  S.  Ry.  Ca  v.  Dallas  (Ark.) 
247. 

(G)  Paasensera*  KSects. 

I  399.  A  carrier  -of  passengers  permitting 
them  to  carry  personal  baggage  is  not  liable  for 
the  loss  of  an  unusual  amount  of  money  carried 
as  baggage,  or  for  more  than  might  be  needed  to 
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defray  the  usnal  persona]  and  travelini;  expenses 
of  the  passeneeis.— Chesapeake  &  O.  By.  Co. 
V.  Hall  (Ky.)  372. 

I  400.  A  carrier  receiving  a  trunk  for  car^ 
riage  by  freight  without  notice  that  It  contains 
money  held  liable  for  the  larceny  of  the  money 
by  an  a^nt  of  the  carrier  in  whose  immediate 

a>'%!  Hair(Ky'.)  l^^i^-^^^^^  &  <>•  Ky- 

CARRYING  WEAPONS. 

See  Weapons,  {}  6-13. 

CARS. 

In  gen^I,  see  Carriers ;  Railroads 

CASE  ON  APPEAL 

In  criminal  prosecutions,  see  Criminal  Law,  i 

1090. 
Part  of  record,  see  Appeal  and  Error,  |  637, 


CATALOGS. 

ividence  to  shi 

CATTLE. 


Admissibility  in  evidence  to  show  sale,  see  Sales, 
S  87. 


See  Animals. 

Fence  Jaws  in  general,  see  Fences. 
Injuries  to,  by  operation  of  railroad,  see  Rail- 
roads, SS  407-446. 

CAUSE. 

Probable  cause  for  prosecution,  see  Malicious 
Prosecution,  |i  20-24. 

CAUSE  OF  ACTION. 

See  Action ;   Malicious  Prosecution,  §{  20-24. 
Joinder,  see  Action,  $  46. 
Successive  causes  of  action,  judgment  as  bar  to 
another  action,  see  Judgment,  |  603. 

CAVEAT  EMPTOR. 

Application  of  doctrine  to  sales,  see  Sales,  g  41. 

CEMETERIES. 

Exemption  from  taxation,  see  Taxation,  {  245. 

CERTAINTY. 

As  to  amount  or  extent  of  damage,  see  Dam- 
ages, i  79. 

CERTIFICATE. 

Of  dissent,  see  Courts,  S  247. 

Of  occupancy  of  public  lands,  see  Public  Lands, 
i  173. 

Teachers'  certificates,  see  Schools  and  School 
Districts,  fg  130,  181. 

To  depositions,  see  Depositions,  g§  75,  78. 

To  practice  medicine,  see  Physicians  and  Sur- 
geons, i  6. 

CERTIORARL 

Bringing  up  record  on  appeal  or  writ  of  error, 
see  Appeal  and  Error,  {  659. 

CESTUI  QUE  TRUST. 

See  Trusts. 

CHAMPERTY  AND  MAINTENANCE 

f  7.    Where  land  was  adversely  held  convey- 
ed,  and    also   when    understanding   was   made 


therefor,  the  conveyance  was  chompertocM.— Dar 
Y.  Hicks  (Ky.)  805. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

See  Venue,  H  45,  88. 

CHARACTER. 

Of  witness,  see  Witnesses,  U  344-355. 

CHARGE. 

Criminal  accusation,  see  Indictment  and  Infor- 
mation. 

Instructions  to  jury,  see  Criminal  Law,  H  761— 
764,  770-823,  825,  829 ;   Trial,  K  191-296. 

Of  indebtedness  on  married  women's  separat* 
property,  see  Husbanif  and  Wife,  |  1^ 

'  CHARTER. 

Corporate  charters  in  general,  see  Corporationa. 
H  14.  18.  6  ,  y  ™, 

CHATTEL  LOANS. 

Validity  of  ordinance  imposing  license  te«  on 
persons  making  loans,  see  Licenses,  i  7. 

CHATTEL  MORTGAGES. 

See  Pledges. 

Transfers   operating  to   hinder,   delay,   or  de^ 

fraud   creditors   in   general,   see   Fraudulent 

Conveyances. 

I.  REQUISITES  AND  VAUDITY. 

(B)   Form  and  Contenta  of  Instrvments. 

i  45.  An  error  in  the  name  of  the  mortgagor 
appearing  in  the  body  of  a  chattel  mortgage- 
held  not  to  invalidate  it — Payne  v.  King  (Mo. 
App.)  1066. 

m.   OONSTRTTCTION  AMD  OPERA- 
TION. 

(D)  Ue>  and  Prtorltr. 
S  150.  Under  Rev.  St.  1899,  {  3404  (Ann. 
St  1906,  p.  1936),  a  variance  between  the  name 
of  the  mortgagor  in  the  original  instmment 
and  in  the  copy  filed  held  not  to  invalidate  the 
filing  so  as  to  render  it  inoperative  to  impart 
constructive  notice.— Payne  v.  King  (Mo.  App.V 
1066. 

IV.  RIGHTS  AHD  LIARHJTIES   OF 
PARTIES. 

i  173.  In  replevin  by  a  chattel  mortgagee 
against  a  purchaser  from  the  mortgagor,  a  ver- 
dict held  erroneously  directed  for  plaintiflE. — 
Payne  v.  King  (Mo.  App.)  1066. 

i  173.  In  replevin  between  a  chattel  mort* 
gagee  and  a  purchaser  of  the  property,  where 
there  was  no  evidence  showing  the  value  of  the 
property  at  the  time  of  the  trial,  the  assess- 
ment of  the  value  as  the  amonnt  of  the  par- 
chase  price  secured  by  the  mortgage  and  re- 
maining unpaid  held  error. — Payne  v.  Kins 
(Mo.  App.)  1068. 

IZ.  FORECLOSTTRE. 

i  249.  Where  a  chattel  mortgage  was  not 
given  to  secure  separate  indebtedness,  a  fore- 
closure by  one  of  several  mortgagees  vras  in- 
valid.—Hutchins-Hanks  Coal  Co.  V.  Walnut 
Land  &  Coal  Co.  (Mo.  App.)  109a 
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i  258.  Pover  of  lale  contained  in  a  cliattel 
mortgage,  in  order  to  pass  title  to  tlie  pnr- 
ehaser,  mnst  be  strictly  followed.— Hntebin*- 
Hanks  Coal  Co.  v.  Walnut  Land  &  Coal  Co. 

(Mo.  App.)  loea 

§  267.  Chattel  mortgagees,  having  no  real  in- 
terest in  the  debt  or  mortgage,  held  not  entitled 
to  complain  of  foreclosure  proceedings.— Hutcb- 
ins-Hanks  Coal  Co.  t.  Walnut  Land  &  Coal  Co. 
(Mo.  App.)  109& 

§  288.  The  right  of  a  chattel  mortgagee  to 
the  funds  in  the  hands  of  an  auctioneer  selling 
the  property  held  superior  to  the  rights  of  an- 
other creditor.— American  Nat  Bank  t.  Math- 
evs  (Ky.)  811. 

X.  BEDZaCPTIOX. 

S  295.  A  chattel  mortgagor,  haying  Joined 
with  one  of  the  mortgagees  in  purchasing  the 
propertv  at  a  foreclosure  sale,  held  to  have  lost 
bis  equity  of  redemption. — Hutchins-Hanks  Coal 
Co.  V.  Walnut  Land  &  Coal  Co.  (Mo.  App.) 

io»a 

CHATTELS. 

In  general,  see  Property. 
Gift,  see  Gifts. 
Pledge,  see  Pledges. 
Sale,  see  Sales. 

CHEAT. 

See  False  Personation ;  False  Pretenses. 

CHECKS. 

In  general,  see  Bills  and  Notes. 

Forgery,  see  Forgeir. 

Payment  of,  by  bank,  see  Banks  and  Banking, 
5  138. 

Payment  of  debts  in  general  by  checks,  see  Pay- 
ment, t  67. 

CHILDREN. 

See  Guardian  and  Ward :  Infants ;  Parent  and 

Child. 
Care  required  of  master  as  to  infant  servant, 

see  Master  and  Servant,  f  153. 
Dangerous  machinery  as  attractions  to  children, 

see  Negligence,  |  23. 
Rights  of  surviving  children  as  to  homestead, 

see  Homestead,  |  140. 

CHOSE  IN  ACTION. 

Assignment  of,  see  Assignments,  g  24. 

CIRCUMSTANTIAL  EVIDENCE 

Instructions,  see  Criminal  Lavr,  {  784. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  (Corporations. 

CIVIL  ACTION. 

See  Action. 

CIVIL  RIGHTS. 

(institutional  guaranty  of  trial  by  Jury,  see 

Jury,  I  26. 
Protection  of  vested  rights,  see  Constitutional 

Law,  i  9a 

CLAIM  AND  DELIVERY. 

See  Replevin. 


CLAIMS. 

Against  estate  of  decedent,  see  Bxecntors  and 

Administrators,  H  219-227. 
Against  exempt  property,  see  Homestead,  11  97, 

105. 
Of  mechanic's  lien,  see  Mechanics'  Liens,  1 118.- 
To  property  levied  on,  see  Attachment,  ||  287- 

CLERKS  OF  COURTS. 

Judicial  notice  of  signature,  see  Criminal  Law, 
J  304.  -»  • 

I  75.  Under  Ky.  St.  «  4242,  4263  (RusseU's. 
St.  {8  6171,  6226),  held,  that  a  judgment  against 
a  county  court  clerk  and  his  bondsman,  in  a 
suit  by  a  revenue  officer  for  a  violation  of  the 
statute,  properly  Included  the  penalty  due  the- 
state,  under  section  4242,  and  that  for  the  bene- 
fit of  the  revenue  officer,  under  section  4268.— 
Smedley  v.  Commonwealth  (Ky.)  408. 

CLIENTS. 

See  Attorney  and  (Client 

CLOUD  ON  TITLL 

See  Quieting  Title. 

CO-ADMINISTRATORS, 

See  Executors  and  Administrators,  i  124 

COERCION. 

See  Threats. 

CO-EXECUTORS. 

See  Executors  and  Administrators,  {  124. 

COLLATERAL  ATTACK. 

On  Judgment  see  Judgment  I  497. 
On  probate  of  will,  see  Wills,  i  421. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLUTERAL  UNDERTAKING. 

See  Principal  and  Surety. 
Application  of  statute  of  frauds,  see  Frauds, 
Statute  of ,  i  26. 

COLLECTION. 

Of  taxes,  see  Taxation,  {|  649-60& 

COLLECTORS. 

Of  taxes,  see  Taxation,  H  S49-A70. 

COLLEGES  AND  UNIVERSITIES. 

Schools  in  general,  see  Schools  and  School  Dis- 
tricts. 

I  6.  The  power  given  to  the  trustees  of  the 
county  seminary  incorporated  by  act  of  Febru- 
ary 13,  1864  (Acts  186a-64,  p.  873,  c.  306),  au- 
thorized them  to  convey  the  seminary  property 
for  the  use  of  a  religious  society.— Estill  County 
V.  Board  of  Trustees  of  Estill  Collegiate  Insti- 
tute of  Irvine  (Ky.)  412. 

{6.  In  a  suit  to  enforce  a  mechanic's  lien  on 
seminary  property  conveyed  for  the  use  of  a 
religious  society,  held,  that  a  petition  might  be 
filed  by  the  county  so  that  the  question  whether 
the  fund  coming  to  the  trustees  of  the  seminary 
vested  in  the  graded  sdiool  district,  as  provided 
by  Ky.  St  i  4484  (Russell's  St.  |  6762),  or  in 
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the  county  court  for  the  benefit  of  the  common 
schools  of  the  county,  as  provided  by  section  323, 
Ky.  St  (Russell's  St  8  2306),  might  be  settled. 
—Estill  Ck)unty  v.  Board  of  Trustees  of  Estill 
OoUesiate  Institute  of  Irvine  (Ky.)  412. 

COLLISION. 

Of  street  car  with  animals  or  vehicles,  see 
Street  Railroads,  i  90. 

COLORED  PERSONS. 

Authority  of  carriers  to  separate  white  and 
colored  persons,  see  Carriers,  {  267. 

Ejection  of  white  passengers  from  coach  set 
apart  for  negroes,  see  Carriers,  f  359. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

Affecting  right  to  compensation  for  improve- 
ments, see  Improvements,  §  4. 

COMBINATIONS. 

See  Conspiracy. 

COMITY. 

Between  courts,  see  Courts,  §{  472-48& 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  Carriers. 

X.    POWER    TO    REOUIJiTE   IH    OEH- 
ERAL. 

i  8.  The  power  of  Congress  to  regulate  Inter- 
state commerce  is  plenary  and  includes  the  pow- 
er to  prescribe  qualifications,  duties,  and  lia- 
bilities of  railroad  employes.— State  v.  Texas  & 
N.  O.  R.  Co.  (Tex.  Civ.  App.)  984. 

m.  MEANS  AND  METHODS  OF  REO- 
XnCATION. 

t  5&  Acts  30th  Leg.  c.  122,  lessening  the 
hours  of  labor  prescribed  by  Act  Cong.  March 
4,  1907,  c.  20.39,  {  2,  34  Stat.  1416  (U.  S.  Comp. 
St  Snpp.  1909,  p.  1170)  for  railroad  telegraph 
operators  engaged  in  interstate  commerce,  can- 
not be  operative  during  the  time  interveniiig  be- 
tween the  passage  and  the  taking  effect  of  the 
act  of  Congress. — State  v.  Texas  &  N.  O.  R. 
Co.  (Tex.  Civ.  App.)  984. 

J  58.  Acta  30th  Leg.  c.  122,  prescribing  the 
nours  of  labor  of  railroad  telegraph  operators  is 
void  as  being  in  conflict  with  Act  Cong.  March 
4,  1907,  c  2039,  {  2,  34  Stat  1416  (U.  S.  Comp. 
St.  Supp.  1909,  p.  il70)  on  the  same  subject- 
State  V.  Texas  &  N.  O.  R.  Co.  (Tex.  Civ.  App.) 
984. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONS. 

Of  broker,  see  Brokers,  {{  54-67,  SirSS. 

COMMIXTURE 

See  Confusion  of  Goods. 

COMMON  CARRIERS. 

Se«  Carriers. 

COMMON  KNOWLEDGE. 

Judicial  notice  of  matters  of  common  knowl- 
edge, see  Evidence,  fi  12-43. 


COMMON  LANDS. 

Joint  estates  in  lands,  see  Tenancy  in  Common. 

COMMON  NUISANCE. 

See  Nuisance,  {  75. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts,  {$  10-131. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  §{  25»-27& 

COMPANIES. 

See  Corporations ;  Partnership. 

COMPENSATION. 

Compensatory  damages,  see  Damages,  |{  30-69. 

For  improvements,  see  Improvements,  {  4. 

For  performance  <^  contract  see  Contracts,  | 

231. 
For  property  taken  for  public  use,  see  Eminent 

Domain,  §§  69-119. 

Of  partieular  clattet  of  officera  or  other 

peraont. 

See  District  and  Prosecuting  Attorneys,   |  5; 

Witnesses,  |  29. 
Attorneys,  see  Attorney  and  Client,  i  150. 
Brokers,  see  Brokers,  Si  54r-67,  84-88. 
EJmploy^s,  see  Master  and  Servant,  |  73. 
Tax  collectors,  see  Taxation,  f  549. 

COMPENSATORY  DAMAGES. 

See  Damages. 

COMPETENCY. 

Of  evidence,  see  Criminal  Taw,  it  384-398. 
Of  expert  witnesses,  see  Evidence,  |  537. 
Of  impeaching  witness,  see  Witnesses,  (  355. 
Of  juror,  see  Jury,  f  87. 
Of  witnesses,  see  Witnesses,  |§  40-160. 

COMPLAINT. 

In  civil  actions,  see  Pleading. 

In  criminal  prosecution,  preliminary  complaint, 
see  Criminal  Law,  f  211. 

In  criminal  prosecutions,  see  Indictment  and  In- 
formation. 

Of  pain  as  part  of  res  gestee,  see  Evidence,  M 
m,  12& 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Payment ;    Release. 

Admissibility  of  evidence  of  offer  to  compromise 
as  an  admission,  see  Evidence!  |  213. 

Authority  of  attorney,  see  Attorney  and  Client, 
{  101. 

Effect  on  attorney's  right  to  fee,  see  Attorney 
and  Client  i  150. 

Parol  evidence  to  vaiy  written  contract  of  set- 
tlement, see  Evidence,  f  419. 

f  2.  Where  defendant  sold  plaintiff  20  tons 
of  hay,  and  after  plaintiff  found  tltat  some  of 
it  was  of  poor  quality  and  that  the  quantity  was 
short  gave  him  some  more  to  make  up  the  short- 
age, and  promised  that,  if  he  found  any  more 
that  was  faulty,  he  would  make  it  right,  held 
not  to  constitute  a  settlement  barring  plaintiff's 
right  to  recover  for  the  value  of  the  hay  tluit 
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waa    worthless, — Broderick    t.    Hartman    (Mo, 
App.)  1060. 

12.  Where  plaintiff  purchased  defendant's 
ri^bt  to  possession  of  a  certain  farm,  together 
with  the  crop  thereon,  and,  after  finding  that 
some  of  the  crop  had  been  removed,  defendant 
agreed  to  allow  nim  a  certain  discount  for  the 
deficiency,  this  settlement  barred  the  plaintiff's 
right  to  recover  for  the  crop  taken  away. — 
Broderick  v.  Hartman  (Mo.  App.)  1060. 

S  17.  Where,  when  the  parties  executed  a 
contract  by  which  the  machine  sold  was  return- 
ed to  the  seller  upon  retam  to  the  buyer  of  a 
part  of  the  purchase-money  notes,  the  bnyer  did 
not  then  claim  for  credits  for  an  attachment,  uf 
the  machine  not  received  or  claim  credit  for  a 
certain  amount  as  paid  thereon,  the  settlement 
contract  would  exclude  a  claim  for  such  credits 
in  an  action  by  the  seller  on  the  notes  not  dis- 
charged by  the  settlement— Aultman  &  Taylor 
Machinery  Co.  v.  Walker  (Ky.)  320. 

{  10.  A  settlement  based  on  a  mntnal  mistake 
of  the  parties,  whether  of  law  or  fact,  may  be 
opened  tor  correction.— Alexander  v.  Owen  Coun- 
ty (Ky.)  386. 

i  23.  Evidence  held  insufficient  to  show  a 
contract  was  procured  by  fraud.— Gordon  v. 
Simmons  (Ky.)  306. 

COMPUTATION. 

Of  period  of  limitation  of  civil  actions,  see  Lim- 
itation of  Actions,  §§  43-130. 

CONCLUSION. 

Formal  conclusion  of  information,  see  Indict- 
ment and  Information,  {  50. 

Of  law  on  trial  by  court,  see  Trial,  {  390. 

Of  witness,  see  Criminal  Law,  {  448 ;  Evidence, 
i§  471-501. 

CONCLUSIVENESS. 

Of  admissions,  see  Evidence,  {  265. 

Of  award  of  arbitrators,  see  Arbitration  and 
Award,  S  82. 

Of  certificate  of  occupancy  of  public  lands,  see 
Public  Lands,  §  173. 

Of  judgment,  see  Judgment,  $g  707-732. 

Of  record  on  appeal  or  other  proceeding  for  re- 
view, see  Appeal  and  Error,  {  662. 

Of  retam  in  garnishment  proceedings,  see  Gar- 
nishment, i  96. 

Of  stipulations,  see  Stipulations,  |  IS. 

Of  verdicts  ana  findings,  see  Appeal  and  Error, 
H  993-1011. 

CONCURRENT  JURISDICTION. 

Of  courts  in  general,  see  Courts,  H  472-4S5. 

CONCURRENT  NEGLIGENCE. 

Of  master  and  fellow  servant,  see  Master  and 

Servant,  |  201, 
Of  master  and  servant  of  independent  contractor, 

see  Master  and  Servant,  {  96, 

CONDEMNATION. 

Taking  property  for  public  uae,  see  Ekninent 
Domain. 

CONDITIONAL  ESTATES. 

See  Estates,  i  1. 

CONDITIONAL  SALES. 

See  Sales,  $S  454^80. 


CONDITIONS. 

Estates  on  conditions,  see  Estates,  i  1. 
Parol  or  extrinsic  evidence  to  show  existence  of 
condition  or  contingency,  see  Evidence,  |  420, 

In  wntraoU  and  oonvevance«. 
See  Deeds,  f  16& 

Insurance  policies,  see  Insurance,  |  290. 
Sale,  see  Sales,  §i  454-480. 
Statement  in  memorandum  required  by  statute 
of  frauds,  see  Frauds,  Statute  of. 

Precedent  to  oetiont  or  oilier  proceedinge. 
For  fraud,  see  Fraud,  |  34. 
To   enforce   specific   performance,   see   Specific 

Performance,  g  101. 
To  set  aside  sale  of  property  of  decedent,  see 

Executors  and  Administrators,  8  380. 

CONDUCT.      ■ 

See  Disorderly  Conduct. 

Of  counsel  at  trial,  see  Criminal  Law,  K  719- 
730. 

Of  jury,  see  Criminal  Law,  {§  854,  857. 

Of  witness  as  irronnd  of  impeachment,  see  Wit- 
nesses, 8{  344-355. 

CONFEDERACY. 

See  Conspiracy. 

CONFESSION. 

Admissibility  in  evidence,  see  Criminal  Law,  H 
519,  534. 

CONFIDENTIAL  RELATIONS. 

See  Brokers;  Guardian  and  Ward;  Partner- 
ship;   Principal  and  Agent;   Trusts, 

Element  of  fraud  as  to  creditors  or  subsequent 
purchasers,  see  Fraudulent  Conveyances,  { 
lOA. 

CONFIRMATION. 

Of  partition,  see  Partition,  |  106. 
Of  tax  tiUe,  see  Taxation,  i  806. 

CONFLICTING  CLAIMS. 

Determination  of  conflicting  claims  to  real  prop- 
erty, see  Quieting  Titie. 

CONFLICT  OF  LAWS. 

As  to  contracts  for  transmission  and  delivery 
of  telegrams,  see  Telegraplis  and  Telephones, 

As  to  liability  for  negligence  or  default  in  trans- 
mission or  delivery  of  telegrams,  see  Tele- 
graphs and  Telephones,  |  27. 

As  to  relation  <a  carrier  and  passenger,  see 
Carriers,  i  234. 

Conflicting  jurisdiction  of  courts,  see  Courts,  It 
472-485. 

CONFUSION  OF  GOODS. 

I.  NATTTBE  AND  EFFECT. 

S  5^^.  That  a  vendor  and  purchaser  had 
wrongfully  confused  logs  cut,  the  titie  to  some 
of  which  was  not  in  the  vendor,  would  not 
preclude  his  ri^ht  to  bring  trover  for  those  to 
which  he  had  titie. — Swann-Day  Lumber  Co.  T. 
Hall  (Ky.)  828. 

IX.  BIOHTS  AHP  BEBIEDIEa  OF  PER- 
SONS INTE&ESTEB. 

{12.  A  plaintiff  in  replevin  may  show-  by 
facts   that   defendant   has   taken   his   property 
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and  has  commingled  it  witli  property  of  his 
own  of  the  same  natnre  and  character,  and  by 
facts  trace  the  jMssession  thereof  to  defend- 
ant, and  recover  from  the  mass  a  quantity 
equal  to  the  amonnt  he  owned.— Nashville  Zium- 
ber  Oo.  v.  Barefield  (Ark.)  758. 

I  12.  Where  the  identity  of  a  specific  article 
is  lost  by  the  wrongful  act  of  another  taking 
possession  thereof  and  commingling  the  same 
with  his  own  of  the  same  nature  and  character, 
the  owner  may  recover  in  replevin  from  the 
mass  a  quantity  equal  to  the  amount  he  owned. 
—Nashville  Lumber  Co.  v.  Barefield  (AA.)  758. 

i  12.  Where  some  ore  belonging  to  one  was 
mingled  with  ore  mined  by  him  with  knowledge 
that  it  t>elonged  to  another,  so  that  the  same 
could  not  be  separated,  the  latter  could  main- 
tain replevin  for  all  of  it.— Meeks  v.  Clear  Jack 
Mining  Co.  (Mo.  App.)  1084. 

CONGRESS. 

Power  to  regulate  commerce,  see  Commerce,  f  8. 

CONJUGAL  RIGHTS. 

See  Husband  and  Wife. 

CONNECTING  CARRIERS. 

See  Carriers,  f{  174-185,  219. 

CONSANGUINITY. 

Element  of  incest,  see  Incest,  f  6. 

CONSENT. 

Of  husband  as  defense  to  prosecution  for  de- 
tention of  wife,  see  Abduction,  {  2. 

Of  lessor  to  assignment  or  subletting  by  lessee, 
see  Landlord  and  Tenant,  J  75. 

Of  parties  to  contracts  in  general,  see  Contracts, 
8  98. 

Want  of  consent  to  sexual  interconrse  as  ele- 
ment of  rape,  see  Rape,  {  13. 

CONSEQUENT  DAMAGES. 

See  Damages,  gj  30-37. 

CONSERVATORS. 

See  Guardian  and  Ward. 

CONSIDERATION. 

Of  contracts  in  general,  see  Contracts,  {§  68, 

as. 

Parol  or  extrinsic  evidence  to  show  natnre  of 
consideration  of  contracts,  see  Evidence,  §  419. 

Of  particular  cUuie*  of  contract!. 

See  Assignments,  (  54 ;  Bills  and  Notes,  {{  80- 
94. 

Conveyance  or  other  transfer,  sufficiency  as  to 
creditors  of  grantor  or  subsequent  purchasers, 
see  Fraudulent  Conveyances  |  74. 

Modification  of  contract,  see  Contracts,  {  287. 

Modification  of  contract  of  sales,  see  Sales,  } 
89 ;   Vendor  and  Purchaser,  {  82. 

Sale  of  goods,  see  Sales,  H  19-21. 

Sale  of  good  will,  see  Good  Will,  |  5. 

Sale  of  land,  as  affecting  good  faith  of  purchas- 
er, see  Vendor  and  Purchaser,  (  235. 

CONSOLIDATION. 

Of  actions,  see  Action,  S  S7. 

Of  street  railroads,  see  Street  Railroads,  |  51. 


CONSPIRACY. 

Acta  and  declarations  of  conspirators  as  evidence 
against  oo-conspirators  in  general,  tee  Criitt- 
inal  Law,  U  423-427. 

X.  CTVn.  LZABIUTT. 
(B)  ActtOBB. 

i  20.  Where  complainant  failed  to  establbh 
his  title  in  trespass  to  try  title,  he  could  not 
recover  exemplary  damages  against  defendants 
in  that  action  for  an  allejred  conspiracy  to  pre- 
vent his  recovery  therem. — Kruegel  t,  Cobb 
(Tex.  Civ.  App.)  723. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  UW. 

ProvUioni  relating  to  particular  tuhjeett. 

See  Highways,  |  122 ;  Vagrancy,  (  1. 

Jurisdiction,  see  Courts,  |  472. 

Licenses  for  occupations  and  privileges,  see  Li- 
censes, {  7. 

Regulation  of  commerce,  see  Commerce,  f  8. 

Subjects  and  titles  of  statutes,  see  Statutes,  f 
122. 

Taxation  for  highways,  see  Highways,  i  122. 

X.  ESTABLISHMENT  AITD  AMEND- 
MENT  OF  CONSTITDTIONS. 

{  ^.  Thi  sovereign  authority  which  makes  a 
Constitution  may  abrogate  and  repeal  its  provi- 
sions.— Davidson  v.  Schmidt  (Mo.  App.)  552. 

S  9.  Under  Const  art.  17,  I  1.  providing  for 
an  amendment  of  the  Constitution  by  a  ma- 
jority of  votes  cast,  a  majority  of  the  votes  cast 
on  the  proposition  for  amendment  is  sufficient. 
—Itasca  Independent  School  Dist.  v.  McElror 
(Tex.  Civ.  App.)  1011. 

n.  OONSTRirOTTON,   OPERATION, 

AND  ENFORCEBfENT  OF  CON- 

STITUTIONAX.  PROVISIONS. 

$  15.  He  Constitution  must  be  considered 
as  a  whole,  and  sections  relating  to  the  same 
subject  must  lie  read  in  connection  with  each 
other.— State  v.  Clay  County  (Arit.)  757. 

f  26.  The  Constitution  is  the  paramount  law 
to  which  all  other  laws  must  yield,  and  is  the 
measure  of  the  rights  and  powers  of  the  legis- 
lative department— Merwin  y.  Fussell  (Arte.) 
1021. 

j5  35.  Few  of  the  provisions  of  a  state  Con- 
stitution should  be  construed  as  directory,  a« 
they  are  the  expressions  of  the  highest  will  of 
the  people,  and  should  be  followed. — Merwin  t. 
Fussell  (ArV-)  1021. 

f  42.  It  is  only  where  a  statute  relied  on_  in 
a  particular  case  as  conferring  or  withholding 
some  legal  right  that  the  court  or  litigants  can 
question  its  validity,  and  the  invalidity  of  a  stat- 
ute is  no  excuse  for  one's  refusal  to  perform 
a  duty  imposed  by  a  valid  law.— State  ex  reU 
Abbott  V.  Adcock  (Mo.)  1100. 

I  46.  If  a  defense  is  based  upon  a  statute  it 
is  not  necessary  that  its  invalidity  be  specifical- 
ly raised  by  pleading,  if  the  court's  attention 
is  directed  to  the  fact  that  its  validity  is  ques- 
tioned, and  the  determination  of  the  question  is 
necessary  to  the  decision  of  the  case. — McCabe'g. 
Adm'x  V.  Maysville  &  B.  S.  R.  Oo.  (Ky.)  892. 

VI.  VESTED  RIGHTS. 

i  93.  The  right  of  a  purchaser  of  timber  to 
purchase  the  land  itself  within  Acts  1895,  p.  68, 
c.  47,  S  10,  held  a  vested  right  which  could  not 
be  affected  by  Acts  1901,  p.  296,  c.  125,  i  8,  re- 


Topic*,  dlvUiona,  &  section  (i)  NUMBERS  In  this  Index,  A  Dec.  ft  Amer.  Digs,  ft  Reportsr  Indues  asi** 

Digitized  by  VjOOQIC 


INDBX-DIQBST. 


U65 


aulring  purchaaen  of  land  to  be  actual  settlers 
theieon.— Hooka  v.  Kirby  (Tex.  Civ.  App.)  156. 

CONSTRUCTION. 

Of  statutes,  see  Statutes,  |  228. 
Parol  or  extrinsic  evidence  to  aid  construction 
of  written  instruments,  see  Evidence,  {{  448- 

Cf  contract*,  itutrumentt,  or  judicial  act*  or 

proceedingi. 
See  BUls  and  Notes,  I  122;    Sales,  {{  ftS-87, 
468;   Wills,  »  43JATO7. 


Assignments,  see  Assignments,  §§  73,  80. 
Gonstitntional    pi     '  ~       - 

Law,  H  15^6. 


Ignme 
lions. 


see    Constitutional 


Contracts,  see  Contracts,  fl  176-231. 

Deeds,  see  Boxudaries,  U  3,  8;   Deeds,  {§  124, 

Instructions,  see  Criminal  Law,  §|  822,  823: 
Trial,  §1  286-296.  .     .     — . 

Judgment  or  order,  see  Judgment,  I  525. 

Leases,  see  Mines  and  Minerals,  §g  62-71. 

Sales  of  realty,  see  Vendor  and  Purchaser,  ft 
58-80. 

Suretyship  agreement,  see  Principal  and  Surety, 

Testamentary  trusts,  see  Wills,  |  682. 
Verdict  or  findings,  see  Trial,  {  365. 

Of  ivilding*  or  other  icorki. 
See  Street  Railroads,  if  24,  61;    Telegraphs 
and  Telephones,  {  20. 

CONSTRUCTIVE  NOTICE 

Of  mortgage,  see  Chattel  Mortgages,  |  150. 
To  principal,  from  knowledge  or  or  notice  to 

agent,  see  Principal  and  Agent,  I  177. 
To  purchaser  of  land  of  claims  or  liens  against 

groperty,  see  Vendor  and  Purchaser,  g§  229- 


Wx 


CONSTRUCTIVE  POSSESSION. 

Under  color  of  title,  see  Adverse  Possession,  H 
100,  lOL 

CONSTRUCTIVE  SERVICE. 

Of  process,  see  Process,  i  96. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  |  9S. 

CONTAGIOUS  DISEASES. 

Liability  of  railroad  company  for  negligence  of 
servants  causing  spread  of,  see  Negligence, 
i  1- 

CONTEMPORANEOUS  AGREEMENTS. 

Evidence  of  parol  agreements  affecting  written 
instruments,  see  Evidence,  |  441. 

CONTEST. 

Of  wiU,  see  Wills,  |  384. 

CONTIGUOUS  LANDOWNERS. 

See  Adjoining  Landowners. 

CONTINGENT  FEES. 

Of  attorney,  see  Attorney  and  Client,  I  160. 

CONTINGENT  REMAINDERS. 

Construction  of  wills,  see  Wills,  {  634. 


CONTINUANCE. 

Consent  to  continuance  as  appearance,  see  Ap- 

fearance,  {  8. 
criminal   prosecutions,   see  Criminal   Law, 
a  586-60& 
Review  of  decisions,  see  Appeal  and  Error,  § 

966. 
Review  of  proceedings,  see  Appeal  and  E^or, 
I  547. 

f  26.  An  application  for  a  continuance  to 
take  testimony  held  properly  denied  for  de- 
fendants' lack  of  diligence. — Spear  Mining  Co. 
V.  T.  J.  Shinn  &  Co.  (Ark.)  1045. 

$  29.  The  refusal  to  giant  a  continuance  on 
the  ground  of  surprise  held  proper  on  the  show- 
ing made.— St.  Louis  Southwestern  Ry.  Co.  y. 
Jackson  (Ark.)  241. 

{  30.  The  court  on  allowing  amendments  to 
pleadings  held  not  authorized  to  continue  the 
case  unless  the  amendment  so  changed  the  cause 
of  action  as  to  justify  the  belief  that  the  op- 
posing counsel  could  not  then  meet  the  changed 
conditions.— Illinois  Cent.  R.  Co.  v.  Frost  (Ky.) 
821. 

{  30.  Where  an  amendment  to  the  petition 
to  conform  to  the  proof  did  not  change  the  is- 
sue which  defendant  understood  it  was  called 
on  to  meet,  a  motion  for  a  continuance  because 
of  the  allowance  of  the  amendment  was  prop- 
erty denied.— Illinois  Cent  R.  Co.  v.  Frost  (Ky.) 
821. 

I  46.  An  application  for  a  continuance  on 
the  ground  of  the  absence  of  the  president  and 
manager  of  the  defendant  corporation  held  prop- 
erly denied  on  the  showing  made. — City  Loan  & 
Trust  Co.  V.  Sterner  (Tex.  Civ.  App.)  207. 

CONTINUING  NUISANCE. 

Accrual  of  cause  of  action,  see  Limitation  of 
Actions,  S  55. 

CONTRACTORS. 

Independent  contractors,  see  Master  and  Serv- 
ant, §  3ia 

Right  to  mechanic's  lien,  see  Mechanics'  Liens, 
I  93. 

CONTRACTS. 

Ara-eements  within  statute  of  frauds,  see  Frauds, 
Statute  of. 

Alteration,  see  Alteration  of  Instruments. 

Assignment,  see  Assignments. 

As  subject  of  set-off  or  counterclaim,  see  Set- 
OS  and  Counterclaim,  $  31. 

Cancellation  of  written  contracts,  see  Cancella- 
tion of  Instruments. 

Estoppel  by  contract,  see  Estoppel,  g  78. 

Liquidated  damages  or  penalties,  see  Damages, 
Si  74-81. 

Operation  and  effect  of  champerty,  see  Champer- 
ty and  Maintenance. 

Operation  and  effect  of  gaming  laws,  see  Gam- 
ing, §  17. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  written  contract,  see  Evi- 
dence, §g  448-^60. 

Parol  or  extrinsic  evidence  to  contradict  or 
vary  written  contract,  see  Evidence,  SS  400- 
420. 

Reformation,  see  Reformation  of  Instruments. 

Restraining  breach,  see  Injunction,  gj  50.  61. 

Separate  or  subsequent  oral  agreement  affecting 
written  contract,  see  Evidence,  §  441. 

Specific  performance,  see  Specific  Performance. 

Will  distinguished  from  contract,  see  Wills,  i 
88.  .  1  » 
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Contract*  of  partioular  clasiei  of  penont. 

See  Attorney  and  Client,  {{  123,  150 ;  Brokers, 
I  106;  Carriers,  |  253;  District  and  Prose- 
cuting Attorneys,  I  5 ;  Husband  and  Wife,  {< 
41-49%,  179,  278;  Master  and  Servant,  I 
100 ;  Municipal  Corporations,  {{  335-359 ; 
Principal  and  Agent,  {  101 ;  Warehousemen. 

Attorney,  with  client,  see  Attorney  and  Client, 
i  101. 

Insurance  companies,  see  Insurance. 

Officers  and  agents  of  corporations  in  general, 
see  Corporations,  {J  399-433. 

Contracti  relating  to  particular  tubjecti. 

See  Good  Will,  |  5;    Insurance. 

Compensation  of  broker,  see  Brokers,  S§  54-07. 

Compensation  of  county  attorney,  see  District 
and  Prosecuting  Attorneys,  |  5. 

Extension  of  time  for  payment  of  bill  or  note, 
see  Bills  and  Notes,  §  .137. 

Married  women's  separate  property,  see  Hus- 
band and  Wife,  §  179. 

Public  improvements,  see  Mnnicipal  Corpora- 
tions, §1  335-359. 

Separation  of  husband  and  wife,  see  Husband 
and  Wife,  i  278. 

Storage,  see  Warehousemen. 

Transportation  of  passengers,  see  Carriers,  | 
253. 

Particular  clattet  of  eteprett  contracts. 

See  Bills  and  Notes;  Covenants;  Deeds;  Ex- 
change of  Property ;  Indemnity ;  Partnership ; 
Rewards;  Safes. 

Agency,  see  Principal  and  Agent. 

Extension  of  time  of  payment  of  bill  or  note, 
see  Bills  and  Notes,  |  137. 

Indorsement  of  bill  or  note,  see  Bills  and  Notes, 
{254. 

Insurance  policies,  see  Insurance. 

Leases,  see   Landlord  and   Tenant. 

Limiting  liability  of  master  for  injury  to  serv- 
ant, see  Master  and  Servant,  S  100. 

Sales  of  realty,  see  Vendor  and  Purchaser. 

Separation  agreements,  see  Husband  and  Wife, 
f  278. 

Stipulations  in  actions,  see  Stipulations. 

Suretyship,  see  Principal  and  Surety. 

Particular  ola»»ei  of  implied  contractt. 
See  Use  and  Occupation ;  Work  and  Labor. 

Particular  mode*  of  discharging  contract*. 
See    Compromise   and    Settlement;     Payment; 
Release;   Tender. 

Z.  REQUISITES  AND  VAUDITT. 

(A)  Nature  and  Basentials  tn   General. 

Implied  tenancy,  see  Landlord  and  Tenant,  f 
10. 

I  10.'  An   agreement   to   sell   a  one-half   in- 
terest in  a  stallion  hM  not  lacking  in  mutu- 
'ality.— Strother  v.  Miller  (Ky.)  358. 

(B)  Parties,  Proposals,  aad  Aceeptamee. 

Gambling  contracts,  see  Gaming,  $  17. 

{  27.  A  party  leasing  premises  for  saloon 
purposes  cannot  recover  damages  from  the  own- 
er because  he  is  unable  to  continue  his  business 
through  the  refusal  of  the  owner  to  sign  his 
petition  for  a  license. — Lansdowne  v.  Reihmann 
(Ky.)  353. 

(C)  Formal  Reavisltea. 

Of  deed,  see  Deeds,  H  26,  42,  54-61. 
Of  mortgage,  see  Chattel  Mortgages,  {  45. 

(D)  Consideration. 

Parol  or  extrinsic  evidence  to  show  nature  of 
consideration,  see  Evidence,  §  419. 

Sufficiency  as  to  creditors  and  subsequent  pur- 
chasers, see  Fraudulent  Conveyances,  {  74. 


Partioular  olai*e*  of  contract*. 
See  Bills  and  Notes,  H  90-84 ;   Sales,  H  19-21. 
Assignment,  see  Assignments,  |  54. 
Modification   of  contract  of  sale,  see  Sales,  | 

89 ;   Vendor  and  Purchaser,  f  82. 
Sale  of  good  will,  see  Good  Will,  {  5. 

f  58.  A  contract  between  a  railroad  company 
and. a  street  car  company  for  the  division  of 
expenses  at  a  crossing  of  the  street  car  tracks 
over  the  tracks  of  the  railroad  company  held 
based  on  a  sufficient  consideration.— Beaumont 
Traction  Co.  v.  Texarkana  &  Ft.  &  Ry.  Co. 
(Tex.  Civ.  App.)  987. 

{  88.  A  consideration  for  a  written  contract 
being  presumed,  held  plaintiff  need  show  none, 
but  defendant  must  plead  and  prove  the  absence 
thereof. — Williams  Commission  Co.'s  Assignee 
v.  W.  A.  Shirley  &  Bro.  (Ky.)  327. 

(B)  ValldltT  of  Assent. 

To  contract  of  sale,  see  Sales,  Sg  38,  41. 

{  98.  The  invalidity  of  a  portion  of  a  con- 
tract providing  for  crossing  of  street  car  tracks 
over  a  railroad's  right  of  way  held  not  to  in- 
validate a  provision  for  division  of  the  cost  of 
maintaining  lights  and  safety  appliances  at  the 
crossing.— Beaumont  Traction  Co.  v.  Texarkana 
&  Ft.  S.  Ry.  Co.  (Tex.  Civ.  App.)  987. 

(F)  I<e*alltr  of  Object  and   of  Consid- 
eration. 

Cbampertous    contracts,    see    Champerty    and 

Maintenance. 
Restraining  breach  of  contract  in  restraint  of 

trade,  see  Injunction,  {  61. 

H.  OOMSTRUCTION  AMD   OPERA- 
TION. 

Effect  of  express  contract  on  implied  obligation 
to  pay  for  services  rendered  and  materials 
furnished  incident  thereto,  see  Work  and  La- 
bor, §  14. 

Particular  cla**e*  of  contract*. 
See  Bills  and  Notes,  i  122 ;   Chattel  Mortgages, 

S    150 ;     Compromise   and    Settlement,    {    17 ; 

Sales,  $S  68-87,  468. 
Assignments,  see  Assignments,  J{  73,  80. 
Deeds,  see  Boundaries,  {{  8,  8;    Deeds,  f  124, 

168. 
Leases,  see  Mines  and  Minerals,  S{  62-71. 
Sales  of  realty,  see  Vendor  and  Purchaser,  H 

58-80. 
Suretyship,  see  Principal  and  Surety,  {  86. 

(A)  General  Rnles   of  Constmetlon. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  written  contract,  see  Evi- 
dence, S§  448-460. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  Evidence.  {{  400-420. 

Separate  or  subsequent  oral  agreement  affect- 
ing written  contract,  see  Evidence,  §  441. 

{  176.  Construction  of  written  instruments 
is  for  the  court,  except  where  there  is  ambigu- 
ity to  oe  solved  by  extrinsic  facts  uuconceded, 
or  the  writing  is  merely  adduced  as  evidence  of 
facts  from  which  different  inferences  may  be 
drawn;  but,  where  ambiguity  cannot  be  solved 
by  referring  to  other  parts,  and  when  sur- 
rounding circumstances  are  controverted,  it  is 
for  the  jury.— Thetford  v.  General  Accident 
Assnr.  Corp.,  Limited' (Mo.  App.)  39. 

(B)  Parties. 

S  187.  Creditors  of  a  corporation  which  has 
transferred  its  assets  to  another  corporation 
held  entitled  to  sue  the  latter  on  its  promise 
to  pay  a  portion  of  the  transferring  company's 
debts.— Spear  Mining  Co.  v.  T.  J.  Shinn  &  Co. 
(Ark.)  1045. 
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(O)  S«bJ«et-Hatter. 

I/lquidated  damages  and  penalties,  see  Damages, 
H  76-81. 

Parol  or  extrinsic  evidence  to  identify  subject- 
matter,  see  Eyidence,  i  460. 

OB)  Conditions. 

In  insurance  iwlicies,  see  Insurance,  f  290. 

(F)  CompeBsatioB. 

I  231.  In  a  suit  on  a  railroad  construction 
snocontract,  plaintiff  held  not  limited  to  meas- 
urements in  the  borrow  pits,  but  was  entitled 
to  prove  the  amount  of  earth  removed  by  meas- 
urements on  the  fill.— Eddington-Griffiths  Const. 
Co.  T.  Turner  (Ky.)  800. 

m.  MODIFICATION  AND  MERGES. 

Consideration  for  modification  of  contract  of 
sale  of  land,  see  Vendor  and  Purchaser,  S  82. 

I  237.  A  contract,  to  operate  a  discharge  of 
an  earlier  contract,  must  be  supported  oy  a 
valuable  consideration. — Whitsett  v.  Carney 
(Tex.  Civ.  App.)  443. 

rV.  RESCISSION  AND   ABANDON- 
MENT. 

Cancellation  of  written  contracts  in  equity,  see 
Cancellation  of  Instruments. 

Recovery  on  quantum  meruit  for  part  perform- 
ance of  services  where  contract  is  rescinded 
or  abandoned,  see  Work  and  Labor,  §  14. 

Rescission  of  contract  of  sale,  see  Vendor  and 
Purchaser,  f  §  82,  83. 

Rescission  of  contract  or  conveyance  of  infant, 
see  Infants,  f  31. 

Rescission  of  Insurance  policy,  see  Insurance, 
J  24a  • 

V.  PERFORMANCE   OR  BREACH. 

Affecting  right  of  contractor  to  mechanic's  lien, 
see  Mechanics'  Liens,  §  93. 

Enforcement  of  specific  performance,  see  Si>e- 
cific  Performance. 

Liquidated  damages  and  penalties  for  breach, 
see  Damages,  {{  74-^1. 

Measure  of  damages  for  breach,  see  Damages, 
I  122. 

Pleading  damages,  see  Damages,  $  157. 

Recovery  on  quantum  meruit  on  part  perform- 
ance where  contract  for  services  is  rescinded 
or  abandoned  or  full  performance  is  prevented, 
see  Work  and  Labor,  {  14. 

Restraining  breach,  see  Injunction,  {{  59,  61. 

Time  of  performance  as  affecting  application 
of  statute  of  frauds,  see  Frauds,  Statute  ot. 
Si  44,  60. 

Particular  elatiet  of  contract*. 

See  Covenants,  i  102. 

Employment,  see  Master  and  Servant,  i  6.5. 

Employment  of  broker,  see  Brokers.  |S  54-57. 

Sales,  see  Sales,  {$  146-177 ;  Vendor  and  Pur- 
chaser, §S  130,  137. 

Transportation  of  passengers,  see  Carriers,  |$ 
207-277. 

With  municipal  corporation,  see  Municipal 
Corporations,  |  359. 

f  312.  A  party  to  a  contract  is  not  justified 
In  treating  it  as  broken  by  the  adverse  party, 
unless  there  has  been  a  distinct  and  unequivo- 
cal intention  manifested  either  by  words  or  con- 
duct of  the  adverse  party  not  to  perform  the 
contract. — ^Majestic  Milling  Co.  v.  Copeland 
(Ark.)  521. 

I  319.  Defendant  held  not  entitled  to  retain 
a  percentage  of  the  contract  price  of  the  con- 
struction of  a  railroad  grade,  where  plaintiff's 
failure  to  perform  resulted  from  defendant's 
failure  to  furnish  proper  borrow  pits  as  re- 
Bulred.— Eddington-Griffiths  Const.  Co.  v.  Turner 
(Ky.)  800. 


i  319.  A  contractor  having  without  suffi- 
cient excuse  failed  to  substantially  perform  his 
contract  held  not  entitled  to  recover  thereon. — 
Mutpby  v.  Williams  (Tex.)  900. 

S  319.  Where  a  building  contract  contained 
no  stipulation  for  completion  by  the  owner  on 
the  contractor's  default,  and  the  owner  did  so, 
he  was  not  liable  to  the  contractor  for  the  bal- 
ance of  the  price  after  deducting  cost  of  com- 
pletion and  damages.— Murphy  ▼.  Williama 
(Tex.)  900. 

§  319.  Where  a  contract  has  been  performed 
in  part  by  a  party  thereto,  and  full  performance 
is  prevented  by  the  adverse  party,  the  party 
may  sue  on  the  contract — Matson  v.  Stewart 
(Tex.  Civ.  App.)  736. 

S  323.  In  an  action  on  a  railroad  grade  con- 
struction subcontract,  the  quantity  of  earth  re- 
moved by  plaintiff  under  his  subcontract,  held 
for  the  jury.— Eddington-Griffiths  Const  Co.  v. 
Turner  (Ky.)  800. 

VI.  ACTIONS  FOR  BREACH. 

Damages,  liquidated  damages  and  penalties,  see 

Damages,  J§  74-81. 
Damages,  measure,  see  Damages,  |  122. 
Damages,  nominal  or  substantial,  see  Damages, 

ill. 
Effect  of  express  contract  on  right  to  recover 

on  quantum  meruit,  see  Work  and  Labor,  § 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  written  contract,  see  Evi- 
dence, Sf  4*i-460. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  Evidence.  {§  400-420. 

Restraining  breach,  see  Injunction,  §{  59.  61. 

Separate  or  subsequent  oral  agreement  affect- 
ing written  contract,  see  EMdence,  I  441. 

Statutory  limitations,  see  Limitation  of  Actions, 
SS  47,  49. 

{  346.  In  an  action  for  breach  of  contract 
to  mine  coal,  held,  that  there  was  no  variance 
between  the  pleading  and  proof.— Elk  Coal  Co. 
V.  Bingham  (Ky.)  314. 

CONTRADICTION. 

Of  record,  see  Criminal  Law,  !  1112. 
Of  witness,  see  Witnesses,  {  405. 

CONTRIBUTION. 

Among  sureties,  see  Principal  and  Surety,  i 
200. 

Matters  precluded  by  former  adjudication  in  ac- 
tion by  co-surety  in  action  for  contribution, 
see  Judgment,  g  617. 

Scope  of  review  on  appeal  from  judgment  for 
contribution  among  co-sureties,  see  Appeal 
and  Error,  {  875. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  §§  82,  83,  141. 

CONTROVERSY. 

Amount  In  controversy  as  affecting  jurisdiction 
of  courts,  see  Appeal  and  Error,  i  45 ;  Courts. 
8S  121,  169,  172. 

Submission  to  arbitratois,  see  Arbitration  and 
Award. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
Trover  and  (inversion. 

CONVEYANCES. 

Application  of  statute  of  frauds,  see  Frauds, 

Statute  of,  ti  69,  70. 
Contracts  to  convey,  see  Vendor  and  Purchaser. 
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Declaration!   by   grantor   as   eridence   against 

grantee  or  sabaequent  purchasers,  see  Evi- 
ence,  |  230. 

Description  of  boundaries,  see  Boundaries. 

Elstoppel  by  deed,  see  Estoppel,  Jf  28-45. 

Fraudulent  as  to  creditors  or  subsequent  par- 
cliasers,  see  Fraudulent  ConTeyances. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  instrument,  see  Evidence,  | 
452. 

Reformation,  see  Reformation  of  Instruments. 

Validity  as  to  creditors  or  subsequent  purchas- 
ers, see  Fraudulent  Conveyances. 

■Conveyaneei  hy  or  to  particular  cla*»e»  of  per- 

tons. 
See  Corporations,  |  445;  Guardian  and  Ward, 

§  43;    Infants,  S  31. 
Married  women,  see  Husband  and  Wife,  |  179. 
Purchasers  at   execution  sales,  see   Execution, 

S  306. 
Purchasers  at  tax  sales,  see  Taxation,  $|  764, 

780. 
Sheriff's,  see  Execution,  |  306. 
Survivor  of  community,  see  Husband  and  Wife, 

{  273. 

■Conveyaneei  of  particular  tpecict  of,  or  eitatei 
or  interetti  in,  property. 

See  Mines  and  Minerals,  Si  54,  55. 

'Community  property,  see  Husljand  and  Wife,  | 
273. 

Xiands  held  adversely,  see  Champerty  and  Main- 
tenance, §  7. 

Married  women's  separate  property,  see  Hus- 
band and  Wife,  {  179. 

Personal  property,  in  general,  see  Chattel  Mort- 
gages;  Sales. 

Public  lands,  see  Public  Lands,  |;  173-178. 

Real  property  in  general,  see  Deeds ;  Mortgages ; 
Vendor  and  Purchaser. 

Particular  cl<u*e»  of  conveyance*. 
See  Assignments;   Chattel  Mortgages;    Deeds; 

Mortgages. 
Bills  ef  sale,  see  Sales,  f  146. 
In  trust,  see  Trusts,  f§  44-61. 
Tax  deeds,  see  Taxation,  SS  764,  789. 

CONVICTS. 

Nature  and  extent  of  punishment,  see  Criminal 
Law,  f  1223. 

Reward  for  return  of  escaped  convict,  see  Re- 
wards, Si  8,  14. 

CORPORATIONS. 

■  Injunctions  involving  corporate  franchises,  man- 
agement and  dealings,  see  Injunction,  i  70. 
Judicial   notice    of    corporations   and    members 

thereof,  see  Evidence,  S  22. 
^Taxation  of  corporations  and   corporate   prop- 
erty, see  Taxation,  SS  113,  145. 

Particular  elattes  of  corporationt. 

See  Carriers;  Colleges  and  Universities;  Mu- 
nidpal  Corporations;   Railroads. 

Banks,  see  Banks  and  Banking. 

Insurance  companies,  see  Insurance. 

Mutual  l>enefit  insurance  associations,  see  In- 
surance, iS  782-815. 

School  districts,  see  Schools  and  School  Dis- 
tricts, fS  10-131. 

Street  railroad  companies,  see  Street  Railroads. 

Telegraph  or  telephone  companies,  see  Tele- 
graptis  and  Telephones. 

Z.  nrOOBPORATIOR  ANB  OBOAN- 
IZATIOR. 

S  14.  Rev.  St.  1895,  art.  642,  subd.  14,  while 
authorizing  the  formation  of  a  corporation  for 
a  business  consisting  of  manufacturing  and  min- 
ing, held  not  to  authorize  the  formation  of  such 
corporation   for   two   businesses — one  of   manu- 


facturing and  the  other  o(  mining.— Johnston  r. 

Townsend  (Tex.)  417. 

S  18.  Under  Rev.  St.  1895,  art.  642,  subd. 
14,  and  other  statutory  provisions,  a  proposed 
charter  held  too  indefinite.— Johnston  v.  Town- 
send  (Tex.)  417. 

IV.  CAPITAI.,  STOCK,  AMD  DIVI- 
DENDS. 

(D)  Transfer  of  Shares. 

Testimony  as  to  transactions  with  decedent  ia 
action  to  set  aside  transfer,  see  Witnesses,  i 
159. 

V.  MEMBERS    AKD   8TOCKHOU>EB8. 

Accrual  of  cause  of  action  for  unpaid  subscrip- 
tion, see  Limitation  of  Actions,  S  58. 

VI.   OFFICEBS  AlfD   AGENTS. 

Of  railroad  companies,  see  Railroads,  S  17. 

(A)  Eleetion  or  Appointment,  (inallllcMi- 
tion,  and  Tenure. 

i  284.  An  adjournment  of  a  meeting  of  the 
members  of  a  corporation  held  legal  so  as  to 
preclude  the  right  of  a  dissatisfied  minority 
to  continue  in  session  and  elect  officers. — Da 
Zavala  v.  Daughters  of  the  Republic  of  Texaa 
(Tex.   Civ.  App.)   160. 

(C)  Rlarlits.   Dntlea,   and   LlablUtiea   aa   to 
Corporation  and  Ita  Member*. 

{  310.  Whether  the'  president  of  an  insur- 
ance company  willingly  or  unintentionally  b7 
culpable  negligence,  ostensibly  received  for  its 
benefit  forced  municipal  Irands  in  exchange  for 
stock,  he  IS  responsible  to  make  good  the  de- 
fault—Fidelity &  Deposit  Ca  of  Maryland  ▼. 
Wiseman  (Tex.)  621. 

VH.  COBPOBATE  POWEBS  AND 
UABUJTIES. 

Of  banks,  see  Banks  and  Banking,  S  138. 
Rights  of  creditor  of  corporation  on  contract 

of  other  corporation  purchasing  assets  to  pay 

debts,  see  (Contracts,  f  187. 

(A)  Bxtent  and  Exercise  of  Povrera   ia 
General. 

S  387.  Under  Kirby's  Dig.  f  851,  the  right  of 
a  corporation  to  hold  real  estate  held  a  matter 
exclusively  lietween  the  state  and  the  corpora- 
tion.—Bowman  v.  J.  H.  Trainor  Co.  (Ark.) 
1019. 

i  387.  A  purchaser,  with  constructive  notice 
by  record  of  a  prior  conveyance  to  a  corpora- 
tion, held  not  entitled  to  impeach  conveyances 
by  the  corporation  to  a  trustee  to  pay  debts 
and  conveyances  by  the  trustee  to  a  new  cor- 
poration.—Bowman  T.  J.  U.  Trainor  Co.  (Ark.) 
1019. 

(B)  Representation  of  Corporation  T»y  Ot- 
lloera   aai|  AKenta. 

Notice  to  officer  or  agent  of  insurance  company 
as  notice  to  company,  see  Insurance,  {  378. 

S  399.  The  actual  authority  of  a  corporate 
president  may  be  established  by  resolution  of 
the  board  of  directors  or  by  inference  drawn 
from  a  continued  exercise  of  similar  authority. 
—Tyler  Estate  v.  Hoffman  (Mo.  App.)  635. 

{  399.  Facts  stated  which  would  give  a  cor- 
porate president  actual  authority  to  make  a 
chattel  mortgage.- Tyler  Estilte  y.  HoSmaa 
(Mo.  App.)  535. 

S  400.  A  particular  course  of  business  by  a 
corporation  tnrough  its  president  may  create  ap- 
parent authority  to  do  acts  which  m  point  of 
fact  the  officer  has  l>een  inhibited  from  doing 
by  the  directors.— Tyler  Estate  t.  Hoffman 
(Mo.  App.)  535. 
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I  415.  A  corporate  by-law  Held  not  to  ex- 
prenly  anthorlM  the  corporate  president  to  con- 
fer lien*  on  its  property  by  way  of  mortgace  or 
pledse.— Tyler  Eatate  t.   Hoffman  (Mo.  App.) 

I  425.  Wben  the  estoppel  mode  of  yalldatlng 
the  acts  of  a  corporate  officer  comes  into  oper- 
ation stated.— Tyler  Ektate  t.  Hoffman  (Mo. 
App.)  585. 

{  426.  If  the  brinKing  of  a  suit  in  the  name 
of  a  private  corporation  without  authority  of 
the  governing  body  was  illegal,  the  snbseqneut 
ratification  of  such  action  by  the  governing 
body  at  a  reg:ular  meeting  in  proper  form  op- 
erated to  legalise  the  action  from  the  beginning. 
-De  2Iavala  v.  Daughters  of  the  Republic  of 
Texas  (Tex.  Civ.  App.)  160. 

(  432.  In  an  action  against  a  railroad  com- 
pany for  breach  of  a  contract  entered  into  with 
Its  station  agent,  evidence  lield  suflBcient  to 
support  the  finding  of  the  jury  that  the  con- 
tract was  within  the  apparent  scope  of  the 
station  agent's  anthority.— Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V.  Ashurst  (Ky.)  303. 

I  432.  Certain  evidence  held  admissible  to 
show  that  a  corporate  president  had  power  to 
give  a  chattel  mortgage  and  pledge  the  corpo- 
rate property.— Tyler  Bstate  v.  Hoffman  (Mo. 

App.)  5*: 

f  433.  In  an  action  against  a  railroad  com- 
pany for  breach  of  a  contract  entered  into 
with  a  station  agent,  evidence  held  sufficient 
to  go  to  the  jury  on  the  question  whether  the 
contract  was  within  the  apparent  scope  of  the 
anthority  of  the  station  agent — Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  T.  Ashurst  (Ky.)  303. 

(O  Property  and  ConTeyanoea. 

{  445.  One  corporation,  by  securing  the  as- 
sets of  another  corporation  in  a  l>ona  fide  man- 
ner, does  not  thereby  become  liable  for  the 
debts  of  the  transferring  corporation. — Spear 
Mining  Co.  v.  T.  J.  Shinn  &  Co.  (Ark.)  1045. 

(B)  Torts. 

Particular  classes  of  corporation*  or  auoeia- 
(tons. 

See  Carriers,  i{  99,  104,  108-135,  156,  174- 
185.  217-230.  280-321,  356-381,  899,  400; 
Railroads,  fS  274-282,  327-350,  360-398,  407- 
446,  454-484;    Street  Railroads,  ii  81-103. 

(F)  CiTlI  Aetlona. 

By  or  against  particular  clattet  of  corporation* 
or  aitodationa. 

See  Carriers,  fi  94.  104,  135,  185,  228,  230, 
274%-277,  814-321.  347,  381 ;  Railroads,  H 
22,  W2,  347,  350,  398,  439-446,  478-484. 

Insurance  companies,  see  Insurance,  gS  623- 
669. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  {  20. 

I  513.  It  is  not  necessary,  in  a  suit  by  a 
pnyate  corporation,  to  allege  in  the  petition 
that  the  suit  is  authorized  by  the  governing 
body  thereof. — De  Zavala  v.  Daughters  of  the 
Republic  of  Texas  (Tex.  Civ.  App.)  160. 

I  518.  To  warrant  Ute  admission  of  evidence 
of  the  ratification  of  an  action  brought  in  the 
name  of  a  corporation  without  the  autliority 
of  the  governing  body,  held,  that  it  is  not  nec- 
essary to  plead  it.— De  Zavala  v.  Daughters 
of  the  Republic  of  Texas  (Tex.  Civ.  App.)  160. 

vnx.  nrsoLVENOT  Jlnd  bsoxxvers. 

Of  insurance  companies,  see- Insurance,  {  70. 

I  650.  All  the  creditors  of  an  insolvent  cor- 
poration, or  any  numtter  of  them,  could  unite 


in  a  creditors'  bill  to  enforce  an  agreement  by 
other  corporations  having  taken  over  the  in- 
solvent's assets,  to  pay  a  certain  portion  of  the 
insolvent's  debts.— Spear  Mining  Co.  T.  T.  J. 
Shinn  &  Co.  (ArkO  1046. 

S  550.  Creditors  of  an  insolvent  corporation 
held  entitled'  to  recover  against  it  and  two  suc- 
cessive transferees  of  its  assets  the  amount  of 
their  claims  against  the  debtor  corjtoration.— 
Spear  Mining  Co.  t.  T.  J.  Shinn  &  Co.  (Ark.) 

XH.  FOBEIOH  OOBPOBATIOX8. 

I  672.  Tliat  a  foreign  corporation  has  not 
complied  with  the  laws  of  the  domestic  state, 
incapacitating  it  to  sue,  is  a  matter  of  defense, 
and  that  it  has  need  not  be  alleged  by  plaintiff. 
— Cooper  Wagon  &  Buggy  Co.  v,  Ck)mell  (Mo. 
App.)  53. 

CORRECTION. 

Of  erroneous  instmctions  by  other  instructions, 
see  Trial,  I  296. 

Of  irregularities  and  errors  at  trial,  see  Trial, 
(  4127 

Of  judgment,  see  Judgment.  |i  294-314. 

Of  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  {  644 ;  Criminal  Law,  (  1110. 

CORROBORATION. 

Of  confession,  see  Criminal  Daw,  |  634. 

Of  testimony  of  accomplices  in  cnminal  pros- 
ecution, see  Oiminal  Law,  S  511. 

Of  testimony  of  female  in  prosecution  for  tape, 
see  Rape,  |  54. 

CORRUPTION. 

In  general,  see  Fraud. 

CO-SERVANTS. 

See  Master  and  Servant,  H  177-201. 

COSTS. 

Payment  or  security  on  taking  appeal  or  other 
proceediiu'  for  review,  see  Appeal  and  Error, 

Review  of  decisions,  see  Appeal  and  Ehrror,  { 

HI.  FERSOirs,  PROPERTY,  AHS 
FUHBB  LZABLE. 

I  08.  Where  a  creditor  of  a  company,  on  re- 
fusal of  its  receiver  so  to  do,  sued  a  iMink  ow- 
ing the  company,  and  afterwards  the  receiver 
was  made  plaintiff,  and  the  creditor's  name  was 
stricken  out,  held  it  was  error  to  award  costs 
against  him.  judgment  having  been  recovered 
against  the  banlc— Ellis  v.  Western  Nat  Bank 
(Ky.)  334. 

TV,  8EOVRITT  FOR  PATMIBKT. 

Security  to  perfect  appeal  or  other  proceeding 
for  review,  see  Appeal  and  Error,  \l  384-^395. 

i  110.  Under  Civ.  Code  Prac.  |  616,  nonresi- 
dent plaintiffs  suing  to  have  a  will  declared 
void  so  as  to  take  testator's  property  by  descent 
must  give  a  bond  for  costs.— Gape  v.  (3ape  (Ky.) 
869. 

I  110.  Proceedings  by  nonresident  plaintiffs 
to  have  a  will  which  had  been  probated  de- 
clared void  BO  as  to  take  the  property  by  de- 
scent held  an  "action"  within  Civ.  Code  Prac. 
{  616,  requiring  nonresident  plaintiffs  before 
commencing  an  action  to  give  security  of  costs. 
—Cape  V.  Cape  (Ky.)  860. 
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VTL  OH  APFEAX.  OR  ERROR,  Aim 

OX  VEW  TRIAI.  OR  KOTION 

THEREFOR. 

Security  to  perfect  appeal  or  other  proceeding, 
see  Appeal  and  Error,  H  884-895. 

VnZ.  PATMENT  AITO   REMEDIES 
FOR  COIXECTION. 

Payment  or  aecurity  on  taking  appeal  or  other 
proceeding  for  review,  aee  Appeal  and  Error, 
ii  384-395. 

IX.  IN  CRIMINAXi  PR08EOUTION8. 

Fees  of  prosecuting  attorneys,  see  District  and 
Prosecuting  Attorneys,  i  5. 

CO-SURETIES. 

See  Principal  and  Surety,  {  200. 

CO-TENANCY. 

See  Tenancy  In  Common. 

COUNSEL 

See  Attorney  and  Client;  District  and  Pros- 
ecuting Attorneys. 

COUNTERCUIM. 

See  Set-Off  and  Counterclaim. 

COUNTERFEITING. 

See  Forgery. 

COUNTIES. 

See  Municipal  Corporations ;  Schools  and  School 

Districts,  H  10-131. 
County  in  which  to  sue,  see  Venue. 
Highways,  see .  Highways. 
Judicial  notice  of  population,  see  Evidence,  | 

12. 

II.   GOVERNMENT  ANB  OFFICERS. 

.    (D)  Officer*  and  Asenta. 

Clerks  of  courts,  see  Oerks  of  Courts.  ^.      _ 

Compensation  of  county  attorneys,  see  District 
and  Prosecuting  Attorneys.  |  5. 

Prosecuting  attorneys,  see  District  and  Prose- 
cuting Attorneys.  -  u     i  a 

School  boards  and  officers,  see  Schools  and 
School  Districts,  S  48. 

Sheriffs,  see  Sheriffs  and  Constables. 

Tax  cj^lectors,  see  Taxation,  |i  549-570. 

nr.    FISOAIi   MANAGEBIENT,    PUBLIC 

DEBT,  SECURITIES,  AND 

TAXATION. 

Taxes  for  highway  purposes,  see  Highways,  i 
122. 

I  192.  The  fiscal  court  of  a  county  held  to 
act  in  a  legislative  capacity  in  ordering  levy 
of  a  tax,  so  that  it  may  at  a  suhsequent  term 
repeal  such  order,  where  no  rights  have  become 
vested  by  virtue  of  it— Commonwealth  v.  Beau- 
champ  (Ky.)  284. 

COUNTS. 

Separate  counts  in  pleading,  necessity  and  suf- 
ficiency of  election,  see  Indictment  and  In- 
formation, i  132;    Pleading,  §  369. 

Separate  counts  in  pleading,  right  to  join,  see 
Indictment  and  Information,  i  132. 

COUNTY  ATTORNEYS. 

See  IMstrict  and  Prosecuting  Attorneys. 


COUNTY  ROADS. 

See  Highways. 

COURSES  AND  DISTANCES. 

See  Boundaries. 

COURTS. 

See  Judgment 

Appellate  jurisdiction,  see  Appeal  and  Error, 

1  20. 
Effect  in  state  courts  of  judgments  of  United 

States  courts,  see  Judgment,  S  829. 
Examination  of  witnesses  by  court,  aee  Witness- 
es, S  246. 
Judges,  see  Judges. 
Judicial  notice  of  jurisdiction,  organization,  and 

procedure  of  courts,  see  Evidence,  I  43. 
Mandamus  to  inferior  courts,  see  Mandamns, 

${48,  60. 
Province  of  court  and  jury,  see  Criminal  Law. 

S§  741-764 ;   Trial,  f i  1^178,  191.  194. 
Right  to  trial  by  jury,  see  Jury,  {  25. 
Tnal  by  court  without  jury,  see  Trial,  {  390. 
Supplementary    proceedings,    see   Elxecution,    | 

371. 

L  NATURE,  EXTENT,  AND  EXERCISB 
OF  JURISDICTION  IN   GENERAL. 

Presumptions  as  to  jurisdiction  on  appeal  or 
writ  of  error,  see  Apiieal  and  Error,  {  911. 

Review  of  questions  of  jurisdiction,  see  Appeal 
and  Error,  |  185. 

S  1.  The  repeal  of  a  statute  conferring  ju- 
risdiction will  oust  the  jurisdiction  thereby  con- 
ferred.—Davidson  V.  Schmidt  (Mo.  App.)  552. 

n.  ESTABLISHMENT,   ORGANIZA- 
TION, AND  PROCEDURE  IN 
GENERAL. 

(A)  Creation  and  ConatUatlon,  aad  Court 

Oflloera. 

Clerks  of  courts,  see  Clerks  of  Courts. 
Judges,  see  Judges. 

(B)  Terma,  Taeatlons,  Place  and  Time  of 
Holdlnv  Conrt,   Conrthonsea,   and 

Acoommodatlona. 

Authority  of  court  to  amend  or  correct  judg- 
ment after  the  term,  see  Judgment,  §  299. 

(D)  Rnlea      of      Deetalon.      AdJndl<saUona, 
Opinions,   and  Reeorda. 

Former  decision  of  appellate  court  as  law  of 
the  case  on  subsequent  appeal,  see  Appeal  and 
Error,  i  1097. 

Operation  and  enforcement  in  state  courts  of 
judgments  of  United  States  courts,  see  Judg- 
ment, I  829. 

{  91.  Where  the  Court  of  Criminal  Appeals 
declared  the  local  option  election  in  a  certain 
district  void,  and  the  state  and  county  accepted 
this  decision,  and  licenses  were  issued  for  the 
sale  of  liquor  for  many  years,  this  decision  is 
conclusive  upon  the  civil  courts. — State  v. 
Schwarx  (Tex.)  420. 

m 

TTT-  COURTS   OF   GENERAL  ORIG- 
INAL JURISDICTION. 

(A)  Oronnda    of   Jnrladictlon    In    General.. 

{  121.  A  petition  by  an  assessor  for  commis- 
sions in  assessing  the  rolling  stock  of  a  rail- 
road for  municipal  taxation  held  demurrable. — 
City  of  Tyler  v.  Coker  (Tex.  Civ.  App.)  729. 

IV.  COURTS   OF   LIMITIBD  OR   INFE- 
RIOR JURISDICTION. 

{  169.  County  court  held  not  to  have  juris- 
diction of  an  action  for  damages  because  or 
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the  amoant  iiiTolved.— Pecos  &  N.  T.  By.  Co. 

V.  Womble  (Tex.  Cir.  App.)  IJl. 

f  172.  A  suit  to  enjoin  defendant  from  main- 
taining an  embankment  and  fence  along  and 
acroas  a  street  held  one  in  wliich  title  to  realty 
waa  involved  witiiin  Rev.  St.  1899,  (  564  (Ann. 
St.  1906,  p.  693),  ao  that  the  circuit  court  of 
the  city  of  St.  lionia  had  no  jnrisdiction  where 
the  land  waa  in  the  connty  of  St  Louis,  ont- 
slde  the  city  limits.— State  ex  rel.  Gavin  t. 
Mnench  (Mo.)  1124. 

▼.  OOUBTS  OF  PBOBATE  JVRISDIO- 
TIOX. 

Sale  of  property  of  decedent,  see  Executors  and 
Administrators,  |  356. 

i  202.  Under  Kirby'a  Dig.  {  1348.  the  filing 
of  the  affidavit  of  the  party  aggrieved  and  pray- 
er for  appeal  held  prerequisites  to  the  granting 
of  an  appeal  by  the  probate  court. — Tbarp  v. 
Bamett  (Ark.)  1027. 

I  202.  Where  the  circuit  court  acquired  no 
jurisdiction  on 'appeal  from  the  probate  court, 
the  circuit  court  should  dismiss  the  appeal,  but 
should  not  render  judgment  for  costs  of  the 
proceeding.— Tharp  ▼.  Bamett  (Ark.)  1027. 

VI.  OOUBT8  OF  APP£IXATE  JURIS- 

DICTION. 

Appellate   jurisdiction   in  general,   see    Appeal 

and  Error,  I  20. 
Decisions  reviewable,  see  Appeal  and  Error,  {{ 

4&-106. 

(A)  Orovnda   o<   JuFladletloB   in   0«nersl. 

I  207.  Under  Const  art  7,  I  4,  conferring 
only  appellate  jurisdiction,  the  Supreme  Court 
held  without  original  jnrisdiction  to  issue  quo 
warranto  against  the  officers  of  a  county  to  test 
their  right  to  exercise  jurisdiction  over  terri- 
tory alleged  to  be  outside  the  county.— State  v. 
Clay  County  (Ark.)  757. 

I  207.  Under  Const,  art.  7,  f  5,  giving  juris- 
diction to  issue  writs  of  quo  warranto  in  speci- 
fied cases,  the  Supreme  Court  held  without  ju- 
risdiction to  issne  quo  warranto  against  the  offi- 
cers of  a  county  to  test  their  right  to  exercise 
jurisdiction  over  territory  alleged  to  lie  with- 
out the  county.- State  v.  Clay  County  (Ark.) 
757. 

S  207.  Even  if  the  Court  of  Appeals  has  au- 
thority to  issue  mandamus  to  control  the  action 
of  inferior  tribunals,  such  as  the  county  courts, 
it  will  not  do  so;  petitioner  having  an  adequate 
remedy  by  applying  to  the  circuit  court  for  the 
writ— Commonwealth  v.  Peter  (Ky.)  896. 

(B)  Conrta  of  Particular  Stetea. 

I  231.  Where  a  constitutional  question  is 
raised,  it  gives  the  Snpreme  Court  exclusive  ap- 
pellate jurisdiction,  though  it  haa  been  passed 
on  by  such  court  and  is  no  longer  a  constitu- 
tional question  in  this  state.— State  v.  Cowan 
(Mo.  App.)  586,  587. 

I  231.  An  assignment  of  error  in  the  motion 
for  a  new  trial  shown  by  a  transcript  on  ap- 
peal held  to  raise  a  constitutional  question  in 
a  case  where  no  briefs  were  filed.— State  v. 
Oowan  (Mo.  App.)  587. 

{  247.  A  motion  to  certify  points  of  dis- 
sent in  the  Court  of  Civil  Appeals  to  the  Su- 
preme Court,  under  Rev.  St  1895,  arts.  1040, 
1042,  must  be  UMde  during  the  term  at  which 
the  case  is  determined. — western  Union  Tele- 
graidt  Co.  t.  Hudson  (Tex.)  85. 

{  247.  A  certificate,  embodying  questions  to 
be  submitted  to  the  Supreme  Court  from  the 
Court  of  Civil  Appeals,  which  includes  the  en- 
tire case,  should  be  dismissed.— Falfurriaa  Im- 
migration Co.  T.  Spielbagen  (Tex.)  616. 


I  247.  The  Supreme  0>nrt  will  not  answer 
a  certified  question  as  to  whether  the  facts  of 
a  case  bring  it  within  a  statute,  where  the  Court 
of  Civil  Appeals  made  no  conclusions  of  fact.— 
Metropolitan  Life  Ins.  Co.  v.  Lennox  (Tex.) 
623. 

f  247.  The  question  whether  property  was 
exempt  under  Const,  art.  11,  |  9,  not  t>eing  in- 
volved in  a  proceeding  to  enjoin  the  collection 
of  taxes  on  timber  standing  on  county  school 
lands,  held,  that  the  Supreme  Court  has  no  ju- 
risdiction of  the  case  under  Rev.  St.  1893,  art 
941.— Peach  River  Lumber  Co.  v.  MiUtgomery 
(Tex.)  904. 

Vn.   UmTES   STATES   OOVBTS. 

Effect  in  state  courts  of  judgments-  of  United 
States  courts,  see  Judgment,  (  829. 

Vm.   CONOUBBENT  AND  CONFLICT- 
ING JURISDICTION,  AND 
OOMITT. 

(A)  Coarts    of    8«me    State,    and    Tranafer 
of  Canaea* 

Change  of  venue,  see  Venue,  1%  45,  58. 
Transfer  of  causes  from  equit;^  docket  to  law 
docket,  and  vice  versa,  see  Trial,  |  11. 

t  472.  Const  1875,  art.  6.  f  22  (Ann.  St 
1006,  p.  234),  revising  the  subject  of  mechanics' 
liens  as  contained  in  Const.  1820,  art  5,  {  6. 
and  Const.  1865,  art  6,  (  13,  construed,  and 
held  that  the  circuit  court  did  not  have  origi- 
nal jurisdiction  of  mechanics'  liens  for  less  than 
$50  in  a  county  having  less  than  50,000  popula- 
tion, as  Acts  March  30.  1872.  p.  44,  |  1,  had 
provided  that  justices  of  the  peace  also  had  ju- 
risdiction in  such  cases. — Davidson  v.  Schmidt 
(Mo.  App.)  552. 

S  472.  A  circuit  court  held  not  to  have  ju- 
risdiction of  a  mechanic's  lien  for  less  than  $.°>0 
since  under  Const.  1875,  art.  6,  {  22  (Ann.  St 
1906,  p.  234),  when  construed  in  connection 
with  Const.  1820,  art.  5.  i  6,  and  Const  1865. 
art.  6,  I  13,  and  Acts  Mardi  30,  1872,  p.  44,  I 
1,  and  Wag.  St  1872,  c.  82,  art  1,  {  3,  and 
chapter  41,  art.  8,  |  2,  and  Rev.  St  1899.  if 
1674,  3801  (Ann.  St  1906,  pp.  1217.  2151), 
such  court  was  divested  of  such  jurisdiction. — 
Davidson  ▼.  Schmidt  (Ma  App.)  552. 

f  475.  The  question  of  the  ownership  of  a 
money  judgment  as  between  adverse  claimants, 
could  be  determined  by  a  court  other  than  that 
which  rendered  the  jud^ent,  and  such  deter- 
mination would  be  binding  upon  the  parties  to 
the  action  to  determine  ownership.— Kruegel  t. 
Rawlins  (Tex.)  419. 

t  480.  District  court  held  without  juris- 
diction to  enjoin  prosecution  of  a  similar  suit 
between  the  same  parties  previously  begun  in 
another  district  court.— Harrison  t.  I4ttlefield 
(Tex.  Civ.  App.)  212. 

(  485.  Under  Act  March  10,  1909  (Acta  Slst 
Leg.  c.  42),  entitled  "An  act  to  amend  article 
004a,  chapter  12,  title  XXVII  of  the  Revised 
Civil  Statutes  of  the  State  of  Texas,"  held,  that 
cases  from  a  county  in  which  a  Court  of  Civil: 
Appeals  is  actually  sitting,  may  have  to  be- 
transferred  to  a  Court  of  Civil  Appeals  sitting- 
in  another  county,  where  the  county  from  which 
they  are  appealed  is  the  nearest  county  to  the 
place  where  the  court  to  which  they  are  trans- 
ferred is  held.— In  re  Transfer  of  Causes  Be- 
tween Ootirtt  of  Civil  Appeals  (Tex.)  622. 

COVENANT,  ACTION  OF. 

(Covenants  on  which  the  action  may  be  main- 
tained, see  Covenants. 
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COVENANTS. 

Oonditiona  and  ie«trictions  in  deeds,  see  Deeds, 

I16&  ^^ 

Restraining  breach,  see  Injunction,  {|  59,  61. 

HI.  PEBFORMAHGE  OR  BBEAGH. 

I  102.  A  contract  between  a  grantee  with 
warranty  and  the  attorneys  for  plaintiff  in  a 
suit  on  a  paramount  title  held  not  to  be  such 
a  porchase  of  a  paramount  title  by  the  cot- 
enantee  as  woald  aatfaorize  a  suit  on  the  war- 
ranty.—Sievert  T.  Underwood  (Tex.  Civ.  App.) 
721. 

IV.  AOnONS  FOR  BREACH. 

Accrual  of  cause  of  action,  see  limitation  of 
Actions,  I  47. 

COVERTURE. 

Bee  Husband  and  Wife. 

As  affecting  limitation  of  actions,  see  Limita- 
tion of  Actions,  f  73. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  ||  321-406. 

CREDITORS. 

See    Attaclunent;     Bankruptcy;     Compromise 

and    Settlement ;     Elzecutlon ;     Exemptions ; 

Fiandnlent      CMiveyances ;       Garnishment ; 

Homestead ;    Payment ;    Release. . 
Application   of  firm   assets   to   liabilities,    see 

Kirtnership,  f  181. 
Of  decedent  see  Bxecutors  and  Administrators, 


husband,  rights  as  to  wife's  property,  see 


U  219-227. 

Of  husband,  right 
Husband  and  Wife,  |  149. 

Of  intestate,  see  Descent  and  Distribution,  t 
12S. 

Of  married  woman,  rights  as  to  separate  prop- 
erty, see  Husband  and  Wife,  f  149. 

CREDITORS'  SUIT. 

Proceedings  supplementary  to  execution,  see  Ex- 

ecution,  I  371. 
Remedies  in  cases  of  fraudulent  transfers,  see 

Fraudulent  Conveyances,  gg  222-308. 

CRIMES. 

See  Criminal  Law. 

CRIMINAL  LAW. 

Arrest  of  accusM,  see  Arrest,  \  62. 

Competency  and  cliallenge  to  jurors,  see  Jury, 
§87. 

Cross-examination  of  accused,  see  Witnesses,  S 
277. 

Habeas  corpus  to  review  proceedings,  see  Ha- 
beas Corpus. 

Indictment,  information,  or  complaint,  see  In- 
dictment and  Information. 

Malicious  prosecution,  see  Malicious  Prosecu- 
tion. 

Prosecuting  officers,  see  District  and  Prosecut- 
ing Attorneys. 

Summoning,  attendance,  discharge,  and  compen- 
sation of  jurors,  see  Jury,  f  f  66-72. 

Particular  offentet. 

See  Abduction:  Adultery;  Arson;  Breach  of 
the  Peace;  Burglary;  Disorderly  Conduct; 
False  Personation  ;  False  Pretemses ;  Forgery : 
OaminK,  §§  71-97;  Homicide :  Incest;  Libel 
and  Slander,  |  152;  RajM,  Ig  6,  13;  Rob- 
bery ;    Seduction,  |  40 ;    Threats ;    Vagrancy. 

Assault  and  battery,  see  Assault  and  Battery, 
ig  83-96. 


Carrying  weapons,  see  Weapons,  ||  6-13,  IT. 

Larceny,  see  Larceny. 

Offenses  relating  to  weapons,  see  Weapons. 

Practicing  medicine  <Hr  snrgery  without  anthofi- 
ty,  see  Fliysicians  and  Surgeons,  {  6. 

Removal  or  destruction  of  fences,  see  Fenoea, 
g2& 

Shooting  firearms,  see  Weapons,  g  15u 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, gg  146,  169,  200-239. 

Violations  of  regulations  relating  to  fn'wp'^ 
see  Animals,  {57. 

n.  CAPAOTTT  TO  COMMIT  AHD  RE- 
SFONSIBIUTT  FOR  CRQDB. 

g  48.  Pen.  Code  1895,  art.  41.  relating  to 
liability  for  criminal  acts  committed  while  un- 
der voluntary  intoxication,  held  not  to  apply 
to  one  whose  mind  was  unbalanced  by  the  use 
of  mori^ine.— Mow  r.  State  (Tex.  Cr.  App.) 
647. 

VI.  UMITATIOX  OF  PROSECimOHS. 

i  169.  Code  Cr.  Proc.  1805,  art  470,  ap- 
plies as  a  statute  of  limitation  only  where  a 
new  indictment  is  found  and  not  where  an- 
other indictment  is  substituted  for  one  lost,  so 
that^  if  prosecution  was  not  barred  when  the 
original  indictment  was  returned,  a  prosecu- 
tion under  a  substituted  indictment  will  not 
tie  barred  though  substituted  when  the  prose- 
cution would  be  barred  under  a  new  indict- 
ment—Brown T.  State  (Tex.  Cr.  App.)  101. 

Vn.  FORKER  JEOPARDY. 

I  170.  A  conviction  for  affray,  prior  to  tiie  fil- 
ing of  an  affidavit  or  warrant  of  arrest,  held  no 
bar  to  a  subsequent  prosecution  for  aggravated 
assault,  based  on  the  same  transaction.— Decker 
T.  State  (Tex.  Cr.  App.)  912. 

I  186.  A  former  acquittal,  resulting  from 
variance  in  the  name  of  the  person  alleged  to 
have  been  assaulted,  Aeld  not  to  constitute  jeop- 
ardy.—Reynolds  T.  State  (Tex.  Cr.  App.)  93L 

vm.  FREuacnrART  coMPitAnrr,  af- 
fidavit, WARRANT,  EXAMI- 
NATIOir.  COMMITMEKT,  AND 
SUMMARY  TRIAI.. 

Variance  between  indictment  or  infotmation  and 
preliminary  warrant  or  complaint,  see  Indict- 
ment and  Information,  g  1& 

g  211.  In  view  of  Code  Cr.  Proc.  1895,  art 
257,  a  complaint  for  aggravated  assault  held 
not  insufficient  because  on  information  and  be- 
lief, so  as  to  violate  Const,  art  1,  g  9.— Fricks 
▼.  State  (Tex.-  Cr.  App.)  922. 

X.  EVIDENCE. 

CJompetencT  of  witnesses  in  general,  see  Wit- 
nesses, gg  4O-160. 

Credibility,  impeachment,  contradiction,  and  cor^ 
roboration  of  witnesses,  see  Witnesses,  SS 
321-405. 

Cross-examination  of  witnesses,  see  Witnesses, 
g§  268-277. 

Examination  of  witnesses,  see  Witnesses,  gS 
240-277. 

In  particular  criminal  protenutioni. 

See  Adultery,  g  14;  Assault  and  Battery,  H 
83-92;  Burglary,  g  41;  Gaming,  §07;  Hom- 
icide, gg  144-257;  Incest,  §  13;  Larceny,  {{ 
45-64 ;    Rape,  gg  43-54 ;    Seduction,  g  40. 

For  injuring  fence,  see  Fences,  g  "28. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, gg  233,  236. 

(A)  Jadlcial     Hotiee,     Preanasptlons,     aad 
Bnrdeit  of  Proof. 

In  prosecution  for  homicide,  see  Homicide,   | 
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I  804.  The  court  takes  Judicial  notice  of  the 
names  and  denatures  of  its  own  officers,  and, 
where  the  officer  and  tignatare  is  followed  by 
the  word  "Cleric,"  it  will  oe  presumed  on  appeal 
tliat  he  was  clerk  of  the  court  in  which  the 
case  was  tried. — Cardenas  t.  State  (Tex.  Cr. 
App.)  963. 

(B)  Fa«ts  Im  lune  and  Relevaat  to  !■■■•■, 
•nd  Rea  Geatar. 

I  3S8.  In  a  prosecution  foY  gaminK.  a  ques- 
tion as  to  why  another  witness  was  not  present 
as  a  witness  keld  properly  excluded;  the  an- 
swer only  bearing  on  accused's  application  for 
a  continuance  because  of  his  absence. — Melton  t. 
State  (Tex.  Cr.  App.)  010. 

i  3S1.  In  a  prosecution  for  theft,  accused's 
forfeiture  of  his  l>ail  bond  and  flight  .held  admis- 
sible in  evidence.— Brown  t.  State  (Tex.  Cr. 
App.)  101. 

1351.  Evidence  that  on  the  night  of  the 
difficulty  accused  and  his  companion  went  eight 
or  ten  miles  to  witness'  honne,  where  tliey  stay- 
ed all  night,  held  admissible  as  an  incriminat- 
ing circumstance.— Decker  t.  State  (Tex.  Cr. 
App.)  012. 

{  861.  In  a  prosecution  for  theft,  accused's 
forfeiture  of  his  tmil  bond  and  flight  beintr 
in  evidence,  his  explanation  of  such  facts  Aeld 
admissible.— Brown  v.  State  (Tex.  Cr.  App.) 
101. 

I  366.  In  a  prosecution  for  assault  with  in- 
tent to  murder,  statements  of  the  assaulted  party 
held  admissible  as  res  geste. — Graves  v.  State 
(Tex.  Cr.  App.)  67ft 

(O)  Other  OCemses,  aad  Char«eter  of  Ae« 
eased. 

Impeachment  of  accused  as  witness  by  proving 
accusation  or  conviction  of  other  crime,  see 
Witnesses,  i  345. 

i  360.  In  a  prosecution  for  unlawfully  car- 
rying a  pistol,  evidence  that  accused  had  l>een 
previously  indicted  in  the  county  for  a  like  of- 
fense was  inadmissible.— Waterhouse  t.  State 
(Tex.  Cr.  App.)  683. 

I  369.  In  a  prosecution  for  homicide,  evi- 
dence of  other  cnmes  Just  prior  to  the  homicide 
held  inadmissible.- Pace  v.  State  (Tex.  Cr.  App.) 
940. 

I  372.  In  a  prosecution  for  violating  the  lo- 
cal option  law,  evidence  of  a  transaction  in 
which  prosecutor  and  defendant  purchased  and 
divided  a  quart  of  whisky  held  not  to  show  an 
offense  and  inadmissible  to  illustrate  defend- 
ant's system.— Vannort  v.  -State  CTez-  Or-  App.) 
654. 

(D)  MaterlalitT  and  Coaspeteney  la  Gea- 
eral« 

I  384.  Evidence  held  too  remote  to  show  one 
was  sol)er. — Gordon  v.  Commonwealth  (Ky.) 
806. 

I  89a  Defendant  held  aot  entitled  to  testify 
he  bad  no  idea  of  killing  a  person.— Gordon  v. 
Commonwealth  (Ky.)  806. 

I  892.  In  a  robbery  prosecution,  the  sub- 
pcenas  and  attachment  for  a  witness,  to  procure 
whom  accused  applied  for  a  continuance,  which 
was  denied,  as  well  aa  testimony  that  such  wit- 
ness was  present  at  a  former  term  of  court, 
held  not  admissible.— Chancey  v.  State  (Tex. 
Cr.  App.)  426. 

I  886,  Where  certain  alleged  threats  made 
by  accoaed  were  in  part  inquired  about  at  ac- 
cused's anggestlou,  the  state  was  entitled  to 
have  all  the  testimony  touching  the  same  mat- 
ter introduced  in  its  behalf.— Singleton  v.  State 
(Tex.  O.  App.)  92. 

I  896.  On  a  trial  for  theft,  accused  held  en- 
titled to  slww  the  balance  of  a  conversation,  a 


Sart  of  which  was  brought  out  by  the  state.— 
(axey  v.  State  (Tex.  Cr.  App.)  927. 

(B)  Beat  aad   Beoondary  and  Deatoastra- 
tlTe  Bvldeaee. 

(  898.  An  entry  in  a  family  Bible  as  to  the 
date  of  the  prosecutrix's  birth  alleged  to  have 
l>een  made  by  her  mother,  who  was  a  witness, 
held  inadmissible.— Rowan  t.  State  (Tex.  Cr. 
App.)  668. 

I  402.  On  a  prosecution  for  violation  of  the 
liquor  law,  secondary  evidence  of  defendant's 
license  as  a  dramshop  keeper  held  admissible. 
—State  V.  Poundstone  (Mo.  App.)  79. 

i  404.  In  a  prosecution  for  assault  with  in- 
tent to  murder,  held  error  to  allow  the  assaulted 
party  to  exhibit  his  scars  to  the  Jury.— Graves 
V.  State  (Tex.  Cr.  App.)  676. 

I  404.  On  a  trial  for  theft,  accused  held  en- 
titled to  have  the  property  charged  to  have 
l>een  stolen  brought  into  court  for  comparison 
by  the  Jury  with  that  described  by  a  witness.— 
Wilson  V.  State  (Tex.  Cr.  App.)  043. 

(F)  Admlssioaa,   Deelaratloaa,   aad   Hear- 
■aT* 

Dying  dedaiations,  see  Homicide,  |  203. 

f  406.  Statements  by  accused,  made  before 
the  grand  Jury,  not  r^uced  to  writing  as  re- 
quired by  the  statute,  are  inadmissible.— Fry  v. 
State  (Tex.  Cr.  App.)  920. 

I  417.  "Pedigree"  defined.— Rowan  t.  State 
(Tex.  Cr.  App.)  668. 

I  417.  In  a  prosecution  for  gaming,  a  ques- 
tion to  accused  s  witness  whether  another  did 
not  ask  certain  persons  in  witness'  presence 
and  accused's  alwaice  where  their  poker  players 
were,  and  the  persons  questioned  stated  that 
they  did  not  know,  was  not  admissible;  the  an- 
swer not  binding  accused.— Melton  v.  State 
(Tex.  Cr.  App.)  910. 

|{  419,  420.  In  a  proeeeation  for  selling  liq- 
uor on  Sunday,  testimony  by  the  officer  who 
took  the  liquor  from  T.,  who  purchased  it,  as  to 
statements  made  by  T.  as  to  where  he  got  it, 
held  hearsay.— Long  v.  State  (Tex.  Cr.  App.) 
640. 

H  419,  420.  Testimony  of  an  officer  describ- 
ing a  place  shown  him  by  a  witness  held  not 
hearsay.- Long  v.  State  (Tex.  Cr.  App.)  64a 

(O)  Aets  aad  Deelaratloaa  of  Coaaplrators 
and  Codetendaata. 

i  428.  Acts  or  declarations  of  an  alleged 
conspirator  to  be  admissible  must  relate  to 
what  was  done  or  said  while  the  conspiracy 
continued.— Wiley  v.  State  (Ark.)  249. 

i  424.  On  a  trial  for  larceny,  evidence  that 
a  part  of  the  stolen  property  was  found  in  the 
possession  of  a  third  person  jointly  indicted 
with  accused  held  admissible.— Wiley  ▼.  State 
(Ark.)  240. 

I  427.  On  a  trial  for  larceny,  evidence  that 
a  part  of  the  stolen  property  was  found  in  the 
possession  of  accused  and  a  third  person  Joint- 
ly indicted  with  accused  Aeld  admissible  to  es- 
tablish  a   conspiracy.— Wiley   v.   SUte   (Ark.) 

S  427.  Before  evidence  of  the  acts  or  dec- 
larations of  an  alleged  conspirator  is  admis- 
sible, the  conspiracy  must  be  shown  by  other 
evidence.— Wiley  v.  State  (Ark.)  24a 

i  427.  In  a  prosecution  of  two  for  burglary, 
in  the  absence  of  evidence  of  co-operation  be- 
tween them,  evidence  that  goods  stolen  were 
found  in  the  possession  of  dther  defendant  is 
not  admissible  a«iinst  the  other.- Love  v.  State 
(Tex.  Cr.  App.)  962. 
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<H)  Doeiimentary  BTidenee  and  Bzelmslon 
o<   Parol   Kvidenee   Tberebr* 

Use  of  vritlngs  to  refresh  memory  of  witness, 
see  Witnesses,  |  256. 

i  438.  In  a  iiomicide  case,  held,  that  the 
court  properly  permitted  the  jury  to  view  and 
consider  a  photograph  purporting  to  show  the 
situation  of  the  parties,  and  conditions  of  the 
encounter.— Sellers  v.  State  (Ark.)  770. 

(I)  Oplnloa  Bvldeaoe. 

I  448.  A  question  in  a  robbery  prosecution 
held  properly  excluded  as  calling  for  witness' 
opinion  on  a  question  of  law.— Chancey  v.  State 
(Tex.  Or.  App.)  426. 

I  448k  In  a  prosecution  for  rape,  it  was  er- 
ror to  permit  prosecutrix's  mother  to  testify 
that  she  saw  nothing  to  arouse  her  suspicions 
of  intimacy  between  prosecutrix  and  accused 
until  after  he  had  left  the  bouse  when  she  found 
letters,  not  introduced,  which  aroused  her  sus- 
picions.—Rowan  r.  State  (Tex.  Cr.  App.)  66& 

i  448.  In  a  prosecution  for  rape,  evidence 
of  defendant's  statement  after  he  had  obtained 
a  new  trial  from  his  first  conviction  that  he 
was  really  guilty  held  admissible  as  en  admis- 
sion.—Rowan  V.  State  (Tex.  Cr.  App.)  668. 

(J)  TeatlmonT  of  AceompUeea  and  Code- 
fendanta. 

Corroboration  of  testimony  of  female  in  prose- 
cution for  rape,  see  Rape,  i  54. 

S  507.  A  definition  of  an  accomplice  in  rela- 
tion to  accomplice's  testimony  held  correct. — 
Pace  V.  State  (Tex.  Cr.  App.)  949. 

{  607.  If  accused's  illegitimate  daughter  vol- 
untarily had  intercourse  with  him.  she  was  an 
accomplice.— Wadkins  v.  State  (Tex.  Or.  App.) 
959. 

* 

g  511.  Under  Cr.  Code  Prac.  |  241,  the  cor- 
roboration of  an  accomplice  must  conn^t  ac- 
cused with  the  commission  of  the  offense. — Fra- 
iler V.  Commonwealth  (Ky.)  797. 

I  511.  In  a  trial  for  adultery,  the  woman 
with  whom  the  crime  is  charged  to  have  been 
committed  cannot  corroborate  herself. — Smith  Y. 
State  (Tex.  Cr.  App.)  919. 

(K)  Coafeaaioas. 

{  619.  Confessions  voluntarily  made  while 
accused  was  in  jail  and  while  he  was  in  the  jail 
yard  were  properly  admitted  in  evidence. — Cros- 
by V.  State  (Ark.)  781. 

I  534.  Under  Code  Cr.  Proc.  1895,  art.  790. 
as  amended  by  Laws  30th  Leg.  c  118,  held 
that,  where  one  accused  of  robbery  turned  the 
stolen  property  over  to  an  officer  upon  her  ar- 
rest, her  admission  made  to  him  at  the  time, 
that  she  had  the  property,  was  admissible. — 
Martin  v.  State  (Tex.  Cr.  App.)  681. 

(la)  BiTldeaoe  at  Preliminary  BxaaUaatlaB 
or  at   Former  Trial. 

f  539.  Testimony  of  a  witness  on  a  former 
trial  is  not  admissible,  in  the  absence  of  a  show- 
ing that  he  is  dead  or  beyond  the  jurisdiction 
of  the  court.— Wyatt  v.  State  (Tex.  Cr.  App.) 
929. 

(M)  MTelvlit  and   SnlBcienor. 

Credibility,  impeachment,  corroboration,  and 
contradiction  of  witnesses,  see  Witnesses,  H 
321^05. 

In  particular  criminal  |iro«ecii(ion«. 

See  Adultery,  {  14 ;  Burglary,  |  41 ;  Homicide, 
ii  231-251  ;  Larceny,  H  5^-64;  Rape,  H 
52,  54. 

For  injuring  fence,  see  Fences,  J  28. 

Violations  of  liqnor  laws,  see  Intoxicating  Liq- 
uors. {  236. 


§  649.  Courts  and  juries  are  not  limited.  In 
searching  for  the  truth,  to  the  mere  words  ot 
a  witness.— State  v.  Dranghn  (Mo.  App.)  20. 

i  660.  It  is  not  necessary  to  sustain  a  con- 
viction that  evidence  should  show  the  guilt  ot 
defendant  beyond  the  possibility  of  a  doubt, 
but  only  beyond  a  reasonable  doubt. — State  v. 
Draughn  (Ito.  App.)  20. 

ZI.  TXHE    OF    TRIAX    AITD    OOHTIH- 
TTANOE. 

i  686.  The  granting  or  refusing  of  a  contina- 
ance  is  largely  a  matter  of  discretion. — ^Declcard 
V.  State  (Tex.  Cr.  App.)  673. 

{  593.  Refusal  to  grant  a  continuance  for 
absence  of  counsel  for  accused  charged  with 
murder  held  reversible  error. — Ray  v.  Common- 
wealth (Ky.)  792. 

i  694.  The  refusal  of  a  continuance  for  the 
almence  of  a  nonresident  witness  could  not  be 
sustained  because  there  was  no-  certainty  that 
bis  presence  could  be  obtained  at  any  term  of 
court,  since  Cr.  Code  Prac.  f  153,  authorises  a 
defendant  to  take  depositions  of  a  nonresident 
witness.— Settle  v.  Commonwealth  (Ky.)  393. 

S  594.  An  application  for  a  continuance  for 
absent  witness  held  not  to  make  a  sufficient 
showing.— Boyd  v.  State  (Tex.  Cr.  App.)  651. 

f  594.  A  continuance  will  not  be  granted  in 
a  criminal  case  to  procure  the  testimony  of  a 
fugitive  from  justice,  whose  whereabouts  is  un- 
known.—Deckard  V.  State  (Tex.  Cr.  App.)  673. 

{  595.  In  a  trial  for  rape  of  a  girl  under  16 
years  of  age,  defendant  was  entitled  to  a  con- 
tinuance to  procure  the  testimony  of  a  physi- 
cian who  officiated  at  the  birth  of  prosecutrix, 
and  whose  testimony  would  show  that  she  was 
over  such  age.- Settle  v.  Commonwealth  (Ky.) 
393. 

(  595.  In  a  trial  for  rape,  defendant  held 
entitled  to  a  continuance  for  al>sence  of  a  wit- 
ness.—Settle  v.  Commonwealth  (Ky.)  393. 

S  595.  Testimony  of  a  witness,  to  procure 
which  a  continuance  was  asked  in  a  criminal 
prosecution,  held  not  material,  so  that  the  con- 
tinuance was  properly  denied.— Chancey  v.  State 
(Tex.  Cr.  App!)  426. 

I  596.  Proposed  testimony,  which  was  the 
same  as  that  of  a  witness  sought  to  be  Impeach- 
ed, was  not  impeaching  testimony,  so  as  to  au- 
thorize a  continuance  in  a  criminal  case  to  pro- 
cure it  for  that  purpose. — Chancey  v.  State 
(Tex.  Cr.  App)  426. 

I  597.  The  refusal  of  a  continuance  for  ab- 
sence of  a  witness  held  proper. — Singleton  t. 
State  (Tex.  Cr.  App.)  92. 

i  697.  A  continuance  for  absence  of  a  wit- 
ness was  properly  refused,  where  the  testi- 
mony of  all  witnesses  rendered  it  certain  snch 
witness  was  not  seen  at  the  time  of  tiie  homi- 
cide.-Singleton  V.  State  (Tex.  Cr.  App.)  92. 

{  597.  Application  for  continuance  for  ab- 
sent witness  held  properly  refused. — WigfaU  ▼. 
State  (Tex.  Cr.  App.)  649. 

{  598.  The  denial  in  a  criminal  case  of  a  sec- 
ond application  for  a  continuance  to  procure  an 
absent  witness  held  not  an  abuse  of  the  trial 
court's  discretion.— Deckard  v.  State  (Tex.  Cr. 
App.)  673. 

S  600.  In  a  prosecution  for  rape,  held,  that 
the  court  did  not  abnse  its  discretion  in  refus- 
ing a  continuance  because  of  the  absence  of  cer- 
tain witnesses.- Druin  v.  Commonwealth  (Ely.) 
856. 

{  603.  Statement  of  essentials  of  motion  for 
continuance  for  absence  of  witnesses. — Shinn  t. 
State  (Ark.)  263. 

{  606.  A  continuance  for  absence  of  a  wit- 
ness was  properly  refused,  where  the  affldarit 
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of  the  witnesi  denied  that  she  would  testify  to 
the  facts  stated  In  the  application.— Singleton 
y.  State  (Tex.  Cr.  App.)  92. 

I  606.  Nothing  will  be  presumed  to  aid  a 
second  application  for  a  continuance  in  a  crim- 
inal case.— Dedcard  t.  State  <Tez.  Cr.  App.) 
673. 

ZIX.   TRIAIi. 

ComMtency  of  and  challenge  to  jurors,  see  Jury, 

Summoning,    attendance,    discharge,    and    com- 
pensation of  jurors,  see  Jury,  H  GG-72. 

In  particular  criminal  prosecution*. 


bery,  |  26;   Threats,  |  8, 
For  carrying  concealed  weapons,  see  Weapons, 

1 17. 
For  disorderly  conduct,  see  Disorderly  CSonduct, 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, f  239. 

<B)  Course  and  Co>daet  of  Trial  Im  Omn- 
•ral. 

(  649.  Refusing  to  allow  defendant's  coun- 
sel five  minutes  in  which  to  consult  with  wit- 
nesses at  the  close  of  state's  case  held  not 
ground  for  reversal.— Davis  t.  State  (Tex.  Cr. 
App.)  104. 

I  656.  A  remark  by  the  conrt,  in  ruline  up- 
on an  objection  to  a  question,  that  he  did  not 
think  it  was  material,  but  would  permit  it,  was 
improper.— Melton  y.  State  (Tex.  Cr.  App.)  910. 

i  656.  A  statement  by  the  judge,  in  the  hear^ 
ing  of  the  jury,  that  he  believed  defendant  guil- 
ty as  a  matter  of  law,  held  erroneous.— Dean  t. 
State  (Tex.  Or.  App.)  924. 

(O  Reeeption  of  Evidenoe. 

Examination   of    witnesses,    see   Witnesses,   {S 

240-277. 
Eyewitnesses  In  prosecution  for  homicide,  see 

Homicide,  f  286. 
On  jprosecution  for  homicide,  see  Homicide,  | 

t  065.  A  witness  being  an  officer  of  the  court, 
held  it  may,  In  its  discretion,  exempt  him  from 
the  operation  of  the  rule.— Perkins  v.  Common- 
wealth (Ky.)  Tdi. 

I  663.  In  a  prosecution  for  rape,  held  prop- 
er to  allow  the  father  of  the  girl  who  testified 
as  a  witness  to  remain  in  the  courtroom,  and 
assist  in  the  prosecution. — Druln  ▼.  Common- 
wealth (Ky.)  856. 

I  678.    The  mere  admission  of  evidence  held 

equivalent  to  a  statement  by  the  court  that  it 

tends  in  some  degree  to  sustain  the  issue,  though 

its   weight  is  for  the  jury.— Hogue   v.    State 

'    (Ark.)  783. 

f  673.  Where  a  previously  written  state- 
ment, contradictory  of  a  witness'  testimony  in 
court,  is  admissible  for  the  purpose  of  impeach- 
ment, the  court  should  by  an  instruction  con- 
fine its  consideration  to  that  purpose.— Goss  t. 
State  (Tex.  Cr.  App.)  107. 

§  676.  The  trial  court  may  use  a  sound  dis- 
cretion in  the  matter  of  limiting  the  number  of 
witnesses,  especially  on  questions  of  impeach- 
ment merely. — State  t.  Bowerman  (Mo.  App.) 
41. 

{  676.  A  statute  allowing  costs  against  a 
county  6t  state,  providing  that  there  shall  be 
only  three  witnesses  to  prove  any  one  fact, 
does  not  require  the  court  to  limit  the  number 
of  witnesses  to  three  on  any  question  that  may 


be  in  Issue  in  the  trial  of  a  case.— State  t. 
Bowerman  (Mo.  App.)  41. 

(O)  ObJeetloB*    to    Bvldenee,    Motions    to 
Strike  Ovt,  and  Exceptions. 

I  695.  A  general  objection  to  evidence  of 
the  seizuve  of  liquor  in  defendant's  possession 
prior  to  the  alleged  sale  is  insufficient  as  an 
objection  on  the  ground  that  such  possession 
by  defendant  was  not  reasonably  contempora- 
neous with  the  sale.— Goss  t.  State  (Tex.  Cr. 
App.)  107. 

(B)   Arvnmenta    and    Condnot   of   Counsel. 

i  719.  In  a  prosecution  for  unlawfully  carry- 
ing a  pistol,  certain  argument  of  the  prosecutor 
held  improper.— Waterhouse  v.  State  (Tex.  Cr. 
App.)  633. 

I  719.  Right  of  prosecuting  attorney  to  make 
a  statement  from  which  it  might  be  inferred 
that  he  knows  a  fact  damaging  to  the  accused 
or  to  a  witness  stated.— Pace  v.  State  tTex.  Cr. 
App.)  949. 

{  721.  Remarks  of  counsel  held  not  a  refer- 
ence to  the  failure  of  defendants  to  testify.- 
State  V.  Faught  (Mo.  App.)  62. 

i  723.  Certain  argument  of  the  common- 
wealth's attorney  on  a  trial  for  murder  held  not 
prejudicial.— Frazier    ▼.    Commonwealth    (Ky.) 

{  730.  In  a  prosecution  for  rape,  erroneous 
statements  by  counsel  for  the  prosecution  in  his 
argument  held  harmless,  where  the  court  at 
once  Instructed  the  jury  to  disregard  them. — 
Druin  v.  Commonwealth  (Ky.)  856. 

I  730.  In  a  robbery  case,  argument  of  prose- 
cuting attorney  held  not  ground  for  reversal. — 
Martin  v.  State  (Tex.  Cr.  App.)  681. 

f  730.  Reference  by  counsel  to  a  former  con- 
viction held  reversible  error,  under  Code  Cr. 
Proc.  1895,  art.  823,  notwithstanding  the  court's 
reprimand  of  the  attorney  and  instruction  to 
the  jury.— Wyatt  v.  State  (Tex.  Or.  App.)  929. 

(F)  ProTlnee  of  Conrt   and   Jury  In   Gen- 
eral. 

I  741.  The  case  is  for  the  jury,  there  being 
any  evidence  to  connect  defendant  with  commis- 
sion of  the  crime. — Gordon  v.  Commonwealth 
(Ky.)  806. 

I  741.  The  weight  of  the  evidence  in  a  crim- 
inal case  is  for  the  jury. — Wadkins  y.  State 
(Tex.  Cr.  App.)  050. 

I  742.  Whether  a  witness  testifying  to  an 
agreement  with  accused  and  another  person  to 
manufacture  a  defense  to  a  prosecution  for 
homicide  is  an  accomplice  held  to  be  for  the 
jury.— Pace  v.  State  (Tex.  Cr.  App.)  949. 

§  761.  An  instruction  in  a  criminal  case  held 
not  objectionable  as  assuming  the  existence  of  a 
fact— Hogue  v.  State  (Ark.)  783. 

I  761.  In  a  prosecution  for  larceny  and  re- 
ceiving stolen  property,  the  court's  failure  to 
charge  on  circumstantial  evidence  with  refer- 
ence to  the  latter  offense  held  erroneous. — Rupe 
V.  State  (Tex.  Cr.  App.)  655. 

{  761.  In  a  prosecution  for  practicing  medi- 
cine without  a  license,  held  error  for  the  court 
to  charge  that  the  uncontradicted  testimony  in 
the  case  showed  him  to  be  a  resident  of  B. 
county.— Kellogg  v.  State  (Tex.  Cr.  App.)  958. 

tl  763,  764.  An  instruction  in  a  criminal 
case  held  not  on  the  weight  of  the  evidence.— 
Hogue  v.  State  (Ark.)  783. 

if  763,  764.  A  charge  in  a  larceny  prosecu- 
tion held  not  upon  the  weight  of  the  evidence. 
—Brown  v.  State  (Tex.  Cr.  App.)  101. 
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<G)  Naoesslty,  Rea«laltes,  sad  Svflleieney 
of  iMtraetloBs. 

In  partioidar  eriminal  proiecutUmi, 
See  Asnnlt  and  Batteir,  I  96 ;  Burglary,  |  46 ; 
Forgery,  |  48:   Homicide,  {$  280-309 ;    Lar- 
ceny, I  78;    Rape,  i  69. 
For  carrying  concealed  weapons,  gee  Weapons, 

5  17. 
Violations  o{  liquor  laws,  see  Intoxicating  Liq- 
uors, {  239. 

{  770.  The  court  in  .a  criminal  case  must 
correctly  instruct  on  every  imint  warranted  by 
the  eTidence.— Gordon  y.  Commonwealth  (Ky.) 
80a 

i  775.  An  instruction  on  alibi  held  proper. 
— O'Hara  v.  State  (Tei.  Cr.  App.)  93. 

t  775.  In  view  of  evidence,  held,  a  requested 
instruction  to  acquit  if  defendant  was  not  pres- 
ent at  the  time. of  deceased's  death,  and  death 
was  caused  by  strangulation,  should  have  been 
given.— Betts  v.  State  (Tex.  Cr.  App.)  424. 

I  778.  An  instruction  on  issues  made  by  the 
state's  evidence  which,  if  sustained,  would  or 
might  deny  him  the  benefit  of  self-defense,  keld 
not  to  shift  the  burden  of  proof  to  him.— Bor- 
deaux V.  Stote  (Tex.  Cr.  App.)  640. 

§  778.  A  charge  in  a  prosecution  for  ag- 
gravated assault  Aeld  erroneous,  as  placing  the 
burden  of  proof  on  defendant  to  establish  his 
defense.- Stuart  v.  State  (Tex.  Cr.  App.)  656. 

{  780.  In  a  burglary  prosecution,  a  charge  on 
the  consideration  of  an  accomplice's  testimony 
and  the  sufficiennr  of  the  corroborative  testi- 
mony held  to  sufficiently  present  the  issue.— 
Tucker  v.  State  (Tex.  (Jr.  App.)  904. 

{  780.  When  the  court  leaves  to  the  jury  the 
question  whether  a  witness  is  an  accomplice,  it 
should  give  the  jury  a  guide  to  determine  the 
question.— Pace  v.  State  (Tex.  Or.  App.)  949. 

I  780.  An  instruction  as  to  conviction  on  the 
testimony  of  an  accomplice  held  error. — Pace  v. 
State  (Tex.  Cr.  App.)  949. 

I  780.  If  accused's  illegitimate  daughter  vol- 
untarily had  intercourse  with  him,  the  jury 
should  have  been  instructed  that  she  was  an 
accomplice.— Wadkins  t.  State  (Tex.  Cr.  App.) 
959. 

I  780.  In  a  prosecution  for  incest  with  ac- 
cused's illegitimate  child,  a  charge  held  errone- 
ous as  on  the  weight  of  the  evidence.— Wadkins 
V.  State  (Tex.  Cr.  App.)  959. 

{  781.  Under  Cr.  Code  Prac.  |  240,  one  can- 
not be  convicted  on  a  confession  not  made  in 
open  court,  unless  the  corpus  delicti  is  otherwise 
shown.— Frasier  v.  Commonwealth  (Ky.)  797. 

I  782.  A  charge  in  a  larceny  prosecution 
held  not  misleading  as  tending  to  require  a  less 
amount  of  proof  to  convict  than  is  required  by 
statute.- Brown  v.  State  (Tex.  Cr.  App.)  101. 

I  783.  In  a  prosecution  for  rape,  it  was  er- 
ror to  omit  to  charge  that  certain  impeaching 
testimony  should  be  limited  to  that  purpose. — 
Rowan  v.  SUte  (Tex.  Cr.  App.)  66& 

f  784.    Where  the  only  question  to  be  deter- 
mined by  the  jury  is  intent,  the  court  is  not  re- 
uired  to  charge  on  circumstantial  evidence. — 
7illiam  v.  State  (Tex.  Cr.  App.)  954.  ' 

f  784.  Where  the  act  constituting  the  crime 
is  proved  by  direct  and  positive  evidence,  the 
court  is  not  required  to  instruct  on  the  law  of 
circumstantial  evidence,  though  the  intent  is 
proved  by  circumstances.- Williams  y.  State 
(Tex.  Cr.  App.)  934. 

I  784.  The  court  is  not  required  to  charge 
on  circumstantial  evidence,  unless  the  testimony 
is  wholly  circumstantial.— Williams  v.  State 
(Tex.  Cr.  App.)  054. 


^- 


§  787.  An  instruction  held  not  objectionable 
as  not  in  terms  instructing  the  jury  that  they 
could  not  consider  defendant's  failure  to  testi- 
fy.—Singleton  V.  SUte  (Tex.  Cr.  App.)  82. 

{  787.  An  instruction  regarding  defendant's 
failure  to  testify  held  proper. — O'Hara-  v.  State 
(Tex.  Cr.  App.)  95. 

{  780.  Laws  1901,  p.  140  (Ann.  St  1906,  f 
2027).  requiring  the  court  to  instruct  on  all 
questions  of  law  arising  in  the  case,  does  not 
apply  to  misdemeanors. — State  v.  Poundstone 
(Mo.  App.)  79. 

f  792.  An  instruction  on  a  question  of  prin- 
cipals in  the  theft  of  property  held  proper. — 
McCoy  V.  SUte  (Tex.  Cfr.  App.)  921. 

I  810.  An  instruction  on  the  question  of 
manslaughter  held  proper^  and  not  contradic- 
tory of  a  further  instruction  on  the  same  sub- 
ject—Davis V.  State  (Tex.  Cr.  App.)  104. 

{  810.  In  a  prosecution  for  homicide,  con- 
fik'ting  instructions  held  error.— Barbee  t.  State 
(Tex.  Cr.  App.)  961. 

S  811.  While  in  a  theft  prosecution  accus- 
ed's forfeiture  of  his  bail  bond  and  flight,  as 
well  as  his  explanation  of  such  facts,  were  ad- 
missible, the  court  should  not  refer  to  either 
the  incriminating  or  explanatory  evidence  in  ite 
charge.— Brown  t.  Bute  (Tex.  Cr.  App.)  101. 

(  811.  An  instruction  held  not  erroneous  as 
ignoring  issues.- Smith  v.  State  (Tex.  Cr.  App.> 
679. 

I  811.  An  instruction  as  to  the  effect  of  an 
isolated  part  of  the  evidence  was  properly  re- 
fused.—Wadkins  V.  SUte  (Tex.  Cr.  App.)  858. 

{  814.  The  refusal  of  an  instruction  not  wat^ 
ranted  by  the  facts  proven  is  proper. — Middle- 
ton  V.  Commonwealth  (Ky.)  355. 

I  814.  In  a  criminal  prosecution,  under  two 
counts  in  an  indictment,  where  one  count  is 
abandoned  by  the  county  attorney,  it  is  error 
to  authorize  a  conviction  under  either  of  the 
counU.— Austin  v.  State  (Tex.  Cr.   App.)  636. 

i  814.  A  witness  held  not  an  accomplice. — 
Fields  T.  SUte  (Tex.  Cr.  App.)  662. 

I  814.  A  charge,  in  a  prosecution  for  horse 
theft,  that  unless  accused  was  in  exdnsire  pos- 
session of  the  horse  the  jury  should  acquit,  held 
properly  refused  as  not  based  on  the  evidence. 
—Johnson  v.  State  (Ter.  Cr.  App.)  664. 

{  814.  Where,  in  a  criminal  case,  there  was 
no  showing  that  any  sUtemenU  or  confessions 
were  made  by  accused,  there  was  no  error  in 
refusing  requested  charges  that  sUtemente  and 
confessions  made  by  him  while  under  arrest 
were  not  competent— Johnson  t.  SUte  (Tex. 
Cr.  App.)  664. 

{  814.  In  a  prosecution  for  burglary  of  a. 
saloon,  certain  testimony  held  not  to  necessarily 
connect  a  witness  with  the  crime,  so  as  to  re- 
quire a  charge  that  she  was  an  accomplice. — 
Tucker  v.  SUte  (Tex.  Cr.  App.)  904. 

§  822.  Instructions  on  arson  held  sufficient, 
when  construed  as  a  whole,  notwithstanding 
omission  from  one  of  the  word  "willful." — Wig- 
fall  V.  State  (Tex.  Cr.  App.)  648. 

i  822.  Instructions  should  be  construed  aa  • 
whole.— Tucker  t.  State  (Tex.  Cr.  App.)  804. 

i  823.  The  ^ving  of  an  instruction  which 
singles  out  a  circumsUnce  held  not  prejudicial 
in  view  of  the  whole  charge. — Hogue  y.  Sute 
(Ark.)  783. 

{  823.  An  instruction  held  not  subject  to  the 
objection  of  failure  to  require  the  existence  of 
malice  to  constitute  murder  in  the  second  de- 
gree.—Davis  y.  SUte  (Tex.  Cr.  App.)  104. 

t  823.  In  view  of  the  subsequent  charge  giv- 
en in  a  robbery  prosecution,  accused  held  not 
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pnjadlced  by  a  part  of  a  prior  chaige.— Chan- 
oey  y.  SUte  (Tex.  Cr.  App.)  426. 

§  823.  In  a  prosecntioii  for  anroTBted  aa- 
■ault,  accuoed  held  not  prejodiced  by  an  inatnic- 
tion  on  aeU-defenae.— Decker  t.  State  (Tex.  Or. 
App.)  91Z 

(H)  Reaaeata    for    iHatmetloBa. 

I  826.  Where  the  coart  charges  as  to  all 
qneationa  which  are  apparently  in  issue,  if  de- 
fendant wishes  instroctions  on  other  queationa 
which  he  thinlca  ere  inTolved,  he  should  reqaest 
them.— State  t.  Ramaauer  (Mo.  App.)  67. 

I  825.  In  a  prosecution  for  fighting  in  a  pub- 
lic place,  a  charge  held  correct,  and  a  requested 
charge  properly  refused.— Anatiu  r.  State  (Tex. 
Cr.  App.)  638. 

{  829.  Error  cannot  be  predicated  on  the  le- 
fuaal  of  instructions  on  subjects  fully  covered 
by  full  and  accurate  instructions  ^ven.— Sellers 
T.  State  (Ark.)  770. 

{  829.  A  charge  requested  in  a  larceny  pros- 
ecution as  to  where  the  theft  was.  committed 
held  to  be  fully  covered  by  charges  given. — 
Brown  y.  State  (Tex.  Cr.  App.)  101. 

(J)  Cuatody,    Oondnet,   and    Dellberattona 
of  Javy. 

I  8S4.  The  statute  forbidding  the  separation 
of  the  Jury  applies  to  Jurora  who  have  been  seg- 
regated and  impanded  In  the  case,  and  does 
not  require  jurora  to  be  locked  up  after  they 
have  been  examined  aa  a  whole,  and  no  chal- 
lenges have  been  made,  and  they  have  not  been 
selected  or  awom.— Martin  y.  State  (Tex.  Cr. 
App.)  681. 

I  857.  Statements  made  by  Jurora  while  con- 
sidering their  verdict  held  not  objectionable  aa 
the  receipt  of  additional  testimony,  but  were 
Justifiable  statements  of  their  conclusions.— Bea- 
gan  y.  State  (Tex.  Cr.  App.)  685. 

(K)  Terdlet. 

Operation  and  effect  aa  curing  defects  in  plead- 
ing, see  Indictment  and  Information,  |  203. 

I  87&  Where  there  ia  a  fatally  defectiva 
count  in  an  information,  and  the  case  was  sub- 
mitted on  all  counts,  a  general  verdict  of  con- 
viction cannot  stand.— Smith  y.  State  (Tex.  Cr. 
App.)  665. 

ZZH.  MOTIOHB  FOR  HEW  TKIAIi 
AND  IK  ARREST. 

i  938.  Rule  stated  aa  to  essentials  of  newly 
discovered  evidence,  as  grounds  for  new  triaL 
— O'Hara  v.  State  (Tex.  Cr.  App.)  95. 

I  939.  In  a  trial  for  robbery,  a  new  trial 
for  newly  discovered  evidence  held  properly  re- 
fused.—O'Hara  y.  State  (Tex.  Cr.  App.)  95. 

I  939.  Accnsed  held  chargeable  with  want  of 
diligence  in  failing  to  procure  alleged  newly 
diacovered  evidence^— Bealgan  y.  State  (Tex.  Cr. 
App.)  685. 

I  9S9.  Accused  held  not  entitled  to  a  new 
trial  for  newly  discovered  evidence.— Williama  v. 
State  (Tex.  Cr.  App.)  916. 

I  940.  The  court  hM  required  to  grant  a 
new  trial,  after  conviction  for  aggravated  as- 
sault, on  the  ground  of  newly  diacovered  evi- 
dence disclosing  a  conspiracy  between  a  third 
person  and  prosecutrix  to  bring  about  a  convic- 
tion on  perjured  testimony.— Piper  y.  State 
(Tex.  Cr.  App.)  661. 

I  941.  Alleged  newly  diacovered  evidence 
which  is  cumulative  is  not  ground  for  new  trial. 
—Reagan  v.  SUte  (Tex.  Cr.  App.)  685. 

I  942.  Alleged  newly  discovered  evidence 
which  ia  impeachingJB  not  ground  for  new  trial. 
—Reagan  v.  State  fTex.  Cr.  App.)  685. 


I  94S.  In  a  proaecntion  for  homicide,  alleged 
newly  discovered  evidence  held  probably  untrue 
and  probably  would  not  have  changed  the  result 
if  admitted,  and  was  therefore  not  ground  for 
new  trial.— Reagan  v.  State  (Tex.  Cr.  App.)  685. 

I  056.  A  motion  for  new  trial  for  misconduct 
of  the  Jury  was  properly  denied  where  the  af- 
fldavita  in  support  thereof  were  not  specific,  and' 
the  record  failed  to  show  that  the  misconduct 
in  fact  occurred.— Reagan  v.  State  (Tex.  Cr. 
App.)  685. 

I  967.  Denial  of  a  motion  for  a  n«w  triaf 
for  misconduct  of  the  jury  held  not  so  clearly 
erroneous  aa  to  require  a  reversal. — Douglaa  y.- 
State  (Tex.  Cr.  App.)  833. 

I  959.  Allowing  and  refualng  cross-examina- 
tion on  motion  for  new  trial  keld  proper.— Gor- 
don V.  Commonwealth  (Ky.)  806. 

I  959.  Continuing  to  another  term  hearing: 
of  motion  for  new  trial  held  proper.— Gordon  v. 
Commonwealth  (Ky.)  806. 

XV.  APPEAX.  AND  ERROR,  AMD 
CERTIORARI. 

See  Homicide,  H  338-840. 

(A)  Foraa    of    ReaaedTi    Jarladletloa,    aad' 

RlvM  ot  Hcytevr. 

f  1024.  Under  the  rulings  of  the  Supreme- 
Court,  the  state  has  no  right  to  appeal  from  an 
order  of  the  trial  court  austaining  a  plea  In 
abatement— State  v.  Donahue  (Mo.  App.)  42. 

(B)  Preaeatatlon  aad  Reaeryatloa  In  Iioir— 

er  Coart  of  Oroanda  of  Review. 

I  1032.  Objection  that  the  record  doea  not 
show  return  of  indictment  into  court  by  the- 
grand  jury  cannot  be  made  for  first  time  oft 
appeal  (Kirby's  Dig.  |  1233).— Shinn  v.  State- 


app 
(Arl 


(Ark.)  263. 

{  10S5.  Under  Cr.  Code  Prac.  f  281,  held 
any  error  In  not  excluding  a  witness  while  oth- 
ers were  testifying,  having  been  brought  to  the 
court's  attention  only  on  motion  for  new  trial, 
was  not  reviewable.— Perkina  y.  Common^ealtlr 
(Ky.)  794. 

§  10S8.  To  take  advantage  of  the  omission  of 
a  special  charge  in  a  miademeanor  case,  it  should 
have  been  asked,  and  exception  taken  to  its  re- 
fusal.—Oracy  v.  State  (Tex.  Cr.  App.)  659. 

i  1066.  A  conviction  will  not  be  disturbed 
for  the  failure  to  limit  the  scope  of  impeachinr 
evidence.  In  the  absence  of  an  exception  to  aocbi 
failure  and  a  request  for  such  limitation.— Oosa 
y.  State  (Tex.  Cr.  App.)  107. 

I  1068.  An  instruction  not  objected  to  in  the 
motion  for  new  trial  will  not  be  reviewed  on 
appeal.— Rowan  v.  State  (Tex.  Cr.  Am.)  6G8. 

(D)  Record  and  Proeeedlaca  Not  la  Rec- 
ord. 

I  1090.  On  appeal  matter  not  evidenced 
by  bill  of  exceptions  will  not  be  considered.— 
aHara  v.  State  (Tex.  Cr.  App.)  05. 

I  1090.  In  absence  of  a  bill  of  exceptiona  tO' 
the  introduction  of  testimony,  the  Court  of 
Criminal  Appeala  cannot  consider  any  error 
with  reference  thereto.— Chancey  y.  State  C^ex. 
Cr.  App.)  426. 

§  1090.  Refuaal  to  grant  a  continuance,  con- 
tested on  the  issue  of  diligence,  cannot  be  con- 
sidered, in  the  absence  of  a  bill  of  exceptions 
reserved  to  the  ruling.- Davis  v.  State  (Tex. 
Cr.  App.)  684,  63& 

I  1090.  Error  In  the  admlaalon  of  testimony 
need  not  be  considered  on  appeal,  where  no  bill 
of  exception  waa  reaerved.— ElUa  y.  State  (Tex. 
Cr.  App;)  667. 

I  1091.  In  the  absence  of  the  application  for 
a  continuance  for  the  absence  of  witnesses,  the 
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bill  of  exceptions  held  too  indefinite.— Clark  t. 
State  (Tex.  Cr.  App.)  632. 

I  1002.  A  bill  of  exceptions,  which  does  not 
appear  to  have  been  filed,  cannot  be  considered. 
— OUver  V.  State  (Tex.  Or.  App.)  637. 

I  1092.  Mere  statement  of  a  ground  of  ob- 
jection in  the  bill  of  exceptions  is  not  a  certifi- 
cate of  the  judge  that  the  fact  stated  is  true. — 
Douglas  T.  State  (Tex.  Cr.  A|H>.)  933. 

f  1099.  A  statement  of  facts,  not  filed  within 
the  statutory  time  fixed  after  the  adjournment 
of  the  term,  cannot  be  considered  on  appeal. — 
Oliver  v.  State  (Tex.  Cr.  App.)  637. 

I  1099.  Under  Act  31st  Leg.  p.  376,  c.  39,  J 
7,  a  statement  of  facts  held  filed  in  time  when 
filed  within  the  time  as  extended. — Pace  ▼.  State 
(Tex.  Cr.  App.)  949. 

{  1103.  Under  Bev.  St  1899,  S  2716  (Ann. 
St.  1906,  p.  1593),  where  neither  party  filed  an 
abstract  of  record,  and  the  state  filed  a  com- 
plete record  of  the  case,  including  the  informa- 
tion, plea  in  abatement,  demurrer,  and  ruling 
of  the  court  below,  the  court,  on  appeal,  will 
examine  the  record,  including  all  the  motions 
and  everything  that  was  done  during  the  trial 
as  shown  by  the  record.— State  v.  Donahue  (Mo. 
App.)  42. 

IS  1103,  1004.  Where  an  appeal  is  without  a 
supersedeas,  it  is  appellant's  duty  to  file  a  full 
transcript  or  an  abstract  of  the  record.— State 
V.  Cowan  (Mo.  App.)  587. 

I  1110.  A  bill  of  exceptions  cannot  be  aided 
either  by  statements  in  reply  to  a  motion  for 
a  new  trial,  nor  by  the  statement  of  facts.— 
Douglas  r.  State  (Tex.  Or.  App.)  933. 

i  1111.  Qualification  or  explanation  of  a  bill 
of  exceptions  by  the  court  will  control  recitals 
in  the  bill.— Douglas  t.  State  (Tex.  Cr.  App.) 
933. 

{1111.  A  bill  of  exceptions  controls  the 
statement  of  facts.— Douglas  t.  State  (Tex.  Cr. 
App.)  933. 

S  1112.  Counsel  for  accused,  having  accepted 
a  bill  of  exceptions  with  a  qualification  of  the 
judge  indorsed  thereon,  held  estopped  to  claim 
it  to  be  unfair  and  injurious.— Douglas  r.  State 
(Tex.  Cr.  App.)  988. 

§  1114.  Where  certain  judgments  of  convic- 
tion of  the  local  option  law  were  not  made  to 
appear  in  the  motion  to  require  appellant  to 
give  a  peace  bond,  they  will  not  be  considered 
on  appeal,  since  they  form  no  part  of  the  rec- 
ord.— Sharp  v.  Commonwealth  (Ky.)  316. 

I  1113.  In  view  of  condition  of  the  record 
on  a  criminal  appeal,  and  of  the  application  for 
a  continuance,  held  that  the  Court  of  Criminal 
Appeals  could  not  hold  that  the  aj>plicatlon 
was  a  first  application  for  a  contiauance. — 
Chancey  v.  State  (Tex.  Cr.  App.)  426. 

§  1120.  Where  the  bill  of  exceptions  to  the 
exclusion  of  testimony  does  not  show  what  wit- 
ness' answer  would  have  been,  or  the  ground 
of  the  objection  thereto,  or  the  purpose  for 
which  it  was  offered,  the  trial  court's  action 
in  excluding  it  cannot  be  reviewed. — Chancey 
T.  State  (Tex.  Cr.  App.)  426. 

§  1122.  A  conviction  will  not  be  reveised,  in 
the  absence  of  a  statement  of  facts,  for  an  al- 
leged erroneous  charge. — Emerson  v.  State  (Tex. 
Cr.  App.)  684. 

I  1124.  A  motion  for  a  new  trial  for  newly 
discovered  evidence,  not  accompanied  by  an 
affidavit  of  the  proposed  witness,  nor  containing 
anything  to  verify  a  statement  as  to  what  he 
would  testify,  and  not  sworn  to  by  accused,  held 
insufficient. — Martin  v.  State  (Tex.  Or.  App.) 
681. 


(K)  Aulvninent  of  Error*  matd.  BrleAu 

i  1129.  An  assignment  simply  that  the,  court 
erred  in  giving  instructions  is  insufficient. — 
Gracy  v.  State  (Tex.  Cr.  App.)  650. 

§  1130.  Under  Bev.  St  1899,  i  2T16  (Ann. 
St.  1906,  p.  1505),  where  neither  party  filed  a 
brief,  and  the  state  filed  a  complete  record  of 
the  case,  including  the  information,  plea  in 
abatement,  dfemurrer,  and  ruling  of  the  court 
below,  the  court,  on  appeal,  will  examine  the 
record,  including  all  the  motions  and  every- 
thing that  was  done  during  the  trial  as  shown 
by  the  record.— State  v.  Donahue  (Mo.  App.) 
42. 

(F)  DiaotlaMl,    Heartms,    and    Behearlav 

f  1131.  A  dismissed  appeal  will  not  be  rein- 
stated, where  the  term  of  court  in  which  de- 
fendant was  convicted  was  not  legally  held. — 
Thompson  v.  State  (Tex.  Cr.  App.)  659. 

(G)  Revlevr. 

In  prosecutions  for  homicide,  see  Homicide,  IS 
338-340. 

I  1134.  In  passing  on  exceptions  to  evidence, 
the  reviewing  court  is  guided  by  the  explana- 
tion of  the  trial  judge  in  the  bill  of  exceptions 
accepted  by  defendant. — Goss  v.  State  (Tex.  Or. 
App.)  107. 

I  1137.  Accused  cannot  complain  on  appeal 
of  an  instruction  he  himself  requested. — Decker 
V.  State  (Tex.  Cr.  App.)  912. 

S  1141.  The  court  on  appeal  held  authorized 
to  presume  that  the  matters  stated  in  an  affi- 
davit in  support  of  a  motion  for  new  trial  on 
the  ground  of  newly  discovered  evidence  are 
true.— Piper  v.  State  (Tex.  Or.  App.)  66L 

S  1144.  Where  the  record  showed  that  one  B. 
was  the  counter  judge  of  a  certain  county,  the 
Court  of  Criminal  Appeals  would  judicially  de- 
termine that  he  was  authorized  to  administer 
oath,  and  it  would  be  presumed,  in  the  absence 
of  anything  to  the  contrary,  thtit  such  B.,  as 
county  ju^e,  took  the  complaint  in  the  case, 
though  the  name  of  the  county  was  omitted. — 
Cardenas  v.  State  (Tex.  Cr.  App.)  953. 

I  1153.  There  Is  no  presumption  of  the  ca- 
pacity of  a  witness  under  14  years  of  age  to 
testi^ ;  the  question  of  his  competency  being  for 
the  trial  judge's  discretion,  the  exercise  of  which 
is  not  reviewable  in  absence  of  clear  abuse  or 
manifest  error.— Crosby  v.  State  (Ark.)  781. 

S  1153.  The  discretion  of  the  court  in  al- 
lowing a  witness  to  stay  in  the  courtroom  and 
assist  in  the  trial,  while  others  are  excluded,  is 
not  ground  for  reversal,  unless  discretion  was 
abused.- Druin  v.  Commonwealth  (Ky.)  856. 

S  1156.  Under  Cr.  Code  Prac  S  281,  the 
conrt  on  appeal  cannot  reverse  for  errors  in  re- 
fusing a  new  trial. — Ray  v.  Ckimmonwealtli 
(Ky.)  792. 

(  1156.  Denial  of  new  trial  for  prejudice  of 
jury  held  not  reviewable.— Gordon  v.  Common- 
wealth (Ky.)  806. 

S  1156.  Where,  on  a  motion  for  new  trial,  it 
was  for  the  first  time  disclosed  that  one  of  the 
jurors  had  expressed  an  opinion  before  the 
trial  that  defendant  was  guilty,  under  Cr.  Code 
Prac.  I  281,  the  court  cannot  review  the  oues- 
tion  on  appeal. — Druin  v.  Commonwealth  (Ky.) 
836. 

S  1156.  Whether  a  new  trial  should  be  grant- 
ed for  misoonduct  of  the  jury  is  within  the 
discretion  of  the  trial  court,  whose  ruling  will 
not  be  interfered  with  unless  deariy  erroneous. 
—Douglas  V.  State  (Tex.  Cr.  App.)  033. 

S  1159.  Where  there  is  any  substantial  evi- 
dence to  sustain  it,  a  verdict  of  guilty  will  not 
be  disturbed  on  appeal.— Wiley  v.  State  (Ark.) 
249. 
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i  1159.  Wh«r«  evidence  was  safficient  to  take 
the  question  of  defendant's  guilt  to  the  jury,  the 
verdict  will  not  be  disturbed.— Hughes  v.  Com- 
monwealth (Ky.)  788. 

I  1159.  On  appeal  in  a  criminal  case,  the 
only  inquiry  as  to  sufficiency  of  evidence  Md  to 
be  whether  there  was  any  competent  evidence 
conducing  to  show  defendant's  guilt. — Perkins 
▼.  Commonwealth  (Ky.)  794. 

S  1159.  A  conviction  will  not  be  reversed  as 
against  the  evidence,  unless  there  is  a  total  ab- 
sence of  evidence,  or  the  necessary  inference  is 
that  the  Jury  acted  from  prejudice.-*State  v. 
Faught  (MO.  App.)  62. 

S  1159.  A  verdict  of  guilty,  on  conflicting 
evidence,  is  conclusive  on  appeal,  and  the 
Court  of  Criminal  Appeals  can  only  determine 
whether  accused  was  tried  according  to  law. — 
Chancey  v.  State  (Tex.  Cr.  App.)  426. 

t  1160.  When  the  verdict  has  been  approved 
by  the  trial  court,  the  appellate  court  will  not 
interfere.— O'Hara  t.  State  (Tex.  Cr.  App.)  95. 

f  1160.  The  denial  of  a  motloa  for  a  ne^ 
trial  for  the  jnry's  misconduct  will  not  be  dis- 
turbed, where  the  testiroonv  on  which  the  ruling 
is  based  is  conflicting. — Williams  v.  State  (Tex. 
Cr.  App.)  916. 

I  1165..  There  having  been  no  substantial  er- 
ror on  the  trial,  held  conviction  will  be  affirmed. 
—Gordon  v.  Commonwealth  (Ky.)  806. 

(  1166.  Refusal  of  a  continuance  on  the 
ground  that  certain  witnesses  were  absent  will 
not  be  interfered  with  on  appeal,  unless  the 
substantial  rights  of  the  accused  were  preju- 
diced.—Dmln  y.  Commonwealth  (Ky.)  856. 

I  1169.  In  a  prosecution  for  rape,  the  court's 
error  in  admitting  certain  hearsay  testimony 
bearing  on  prosecutrix's  age  held  prejudicial. — 
Rowan  v.  State  CTex.  Cr.  App.)  668. 

{  1169.  In  a  prosecution  for  aggravated  as- 
sault, there  was  no  substantial  error  in  per- 
mitting complainant  to.  testify  that  he  was  ap- 
prehensive of  blood  poisoning  from  hia  wounds. 
—Decker  v.  State  (Tex.  Cr.  App.)  912. 

i  1170%.  Any  error  in  excluding  a  ques- 
tion, in  a  robbery  prosecution,  on  the  ground 
that  It  called  for  witness'  ojunion  on  a  ques- 
tion of  law,  Aeld  not  of  sufficient  importance  to 
authorize  a  reversal  of  a  judgment  of  convic- 
tion.—Chancey  V.  State   CTex.   Cr.  App.)   426. 

I  1171.  A  conviction  held  not  reversible  for 
inappropriate  remarks  of  counsel  when  not  such 
as  to  influence  the  verdict.— Sellers  v.  State 
(Ark.)  770. 

I  1171.  Remarks  of  counsel  Aeld  improper, 
but  not  80  prejudicial  as  to  require  a  reversal. — 
Davis  V.  State  (Tex.  Cr.  App.)  104. 

i  1171.  In  a  robbery  prosecution,  a  state- 
ment by  the  district  attorney  in  argument  that 
a  certain  person  was  the  man  who  assisted  ac- 
cused in  committing  the  robbery  held  not  to 
have  prejudiced  accused. — Chancey  v.  State 
(Tex.  Cr.  App.)  426. 

I  1172.  Ordinarily,  the  giving  of  an  unaa- 
thorixed  instruction  is  ground  for  reversal. — 
Middleton  v.  Commonwealth  (Ky.)  355. 

i  1172.  Under  Cr.  Code  Prac,  {  225,  the 
giving  of  additional  instructions  after  the  argu- 
ment has  commenced  is  not  ground  for  revers- 
al.—Middleton  V.  Commonwealth  (Ky.)  355. 

I  1172.  Error  In  an  instruction  in  failing  to 
define  certain  words  Aeld  harmless.— State  t. 
Bowerman  (Mo.  App.)  41. 

|{  1172.  In  a  prosecution  for  unlawfully  car- 
rying a  pistol.  Where  the  court  charged  the  law 
more  favorably  than  defendant  could  have  asked 
on  the  issue  of  the  authority  of  the  city  mar- 
shal to  deputize  him,  he  cannot  complain. — 
Schuh  V.  SUte  (Tex.  Or.  App.)  908. 


i  1172.  In  a  prosecution  for  assault,  accused 
held  not  prejudiced  by  error  in  the  court's  gen- 
eral definition  of  what  constitutes  an  assault. — 
Reynolds  v.  State  (Tex.  Cr.  App.)  931. 

i  1173.  In  a  prosecution  for  aggravated  as- 
sault, a  refusal  of  a  request  to  charge  held  prej- 
udicial error,  in  view  of  the  charge  given. — 
Stuart  V.  Sute  (Tex.  Cr.  App.)  656. 

(H)  Determination     and     Dtapoaltlon     of 
Oanso. 

i  1182.    Where  the   only   record  before   the 

court  on  appeal  is  the  judgment  following  the 
verdict  assessing  a  fine,  and  there  is  no  error  to 
be  found  therein,  it  will  be  affirmed. — State  v. 
Cowan  (Mo.  App.)  .587. 

i  1186.  Where  it  appears  that  accused  had 
a  substantially  fair  trial  of  the  merits  of  his 
case,  a  conviction  will  not  be  disturbed. — Mid- 
dleton v.  Commonwealth  (Ky.)  355. 

I  1189.  Where  there  is  a  good  count  in  the 
information,  on  reversal  of  a  general  verdict  of 
conviction  for  defeiits  in  one  count,  the  cause 
will  be  remanded  for  a  new  trial,  rather  than 
dismissed.- Smith  r.  State  (Tex.  Cr.  App.)  065. 

XVXX.  PVnnSHBCENT    AND    PREVEN- 

Tioir  OF  cruce. 

Laws  relating  to  punishment  for  larceny,  see 
Larceny,  |  88. 

i  1223.  Under  Ky.  St.  |  2557b,  subd.  3  (Rus- 
sell's St.  I  3639),  the  court  cannot  require  a 
peace  bond  where  defendant  was  tried  and  con- 
victed of  two  violations  on  the  same  day. — Sharp 
v.  Commonwealth  (Ky.)  316. 

CRIMINAL  LIBEL 

See  Ubel  and  Slander,  {  152. 

CROPS. 

Injuries  to  growing  crops,  measure  of  damages, 
see  Damages,  f  112. 

CROSS-DEMANDS. 

See  Set-Of!  and  Counterclaim. 

CROSS-EXAMINATION. 

Of  witnesses  in  general,  see  Witnesses,  (i  268- 
277,  330. 

CROSSINGS. 

Railroad  crossings,  see  Railroads,  H  244,  413. 
Railroad  crossings,  accidents  at,  see  Railroads, 
§f  327-350. 

CUMULATIVE  EVIDENCE. 

Newly  discovered  cumulative  evidence  as  ground 
for  new  trial,  see  Criminal  Law,  |  941, 

CURATORS. 

See  Guardian  and  Ward. 

Ad  litem  in  action  by  or  against  infant,  see 
Infants,  ^|  82-110. 

Ad  litem,  in  action  by  or  against  insane  per- 
sons, see  Insane  Persons,  f  94. 

CURSING. 

See  Disorderly  Conduct. 

CURTESY. 

See  Dower. 

Rights  of  surviving  husband  in  respect  of  com- 
munity property,  see  Husl>and  and  Wife,  | 
273. 
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CUSTODIA  LEGIS. 

Replevy  of  goods  in  cnstodj  of  law.  Me  Rft- 
plevin,  i  4. 

CUSTODY. 

Of  juiT,  iM  Criminal  Law,  {  854. 

CUSTOMS  AND  USAGES. 

I  11.  A  caatom  by  a  telegraph  company  to 
receive  mesaages  by  telephone  will  render  the 
company  liable  for  failure  to  deliver  the  mes- 
sage.—Oore  V.  Western  Union  Telegraph  Go. 
(Ter.  Civ.  App.)  977. 

DAMAGES. 

Compensation   for   property   taken    for  public 

nee,  see  Eminent  Domain,  f|  6&-119. 
Release  of  claim  for  damages,  see  Release. 

Damaget  for  particuUtr  injuries. 
See  Death,  U  96,  89;   Malicious  Prosecution,  i 

e9. 

Breach  of  contract  for  carriage  of  passenger, 
s«e  Carriers,  i  277. 

Breach  of  contract  of  sale,  see  Sales,  H  384, 
418. 

Elowage,  see  Waters  and  Water  Courses,  g  178. 

Injuries  from  negligence  or  default  in  transmis- 
sion or  delivery  of  telegraph  or  telephone  mes- 
sage, see  Telegraphs  and  Telephones,  f$  67, 
71. 

Injuries  from  public  imorovements,  see  Munici- 
pal Corporations,  H  396,  404. 

Loss  of  or  injury  to  ^oods  in  course  of  trans- 
portation,  see   Camera,  |  135. 

Taking  or  detention  of  personal  property,  see 
Replevin,  Si  82,  S4. 

Trespass,  see  Trespass,  |  60. 

Recovery  in  particular  4iction*  or  proceedings. 
See  Replevin,  {|  82,  84;    Trespass,  |  60. 

Z.  KATUKE  Ain>   GBOVinDS  IN  OEN- 
EKAIh 

I  4.  The  law  presumes  that  nominal  damages 
result  from  breach  of  an  officer's  duty  to  miJie 
a  true  return  to  a  sammons.— State  ex  rel.  Ar- 
mour Packing  Co.  t.  Dickmann  (Mo.  App.)  29. 

n.  NOMINAI.  DAMAGES. 

In  action  on  bond  of  sheriff  for  false  return, 
see  Sheriffs  and  Constables.  |  170. 

Refusal  to  award  nominal  damages  as  ground 
for  reversal,  see  Appeal  and  Elrror,  |  1171. 

I  11,  In  tort  there  can  be  no  substantial  re- 
covery unless  there  is  some  damage,  and  there 
must  be  not  only  a  wrong  done,  but  a  conse- 
quent injury,  to  i)ermit  a  recovery. — State  ex 
rel.  -Armour  Packing  Co.  t.  Dickmann  (Mo. 
App.)  29. 

S  11.  In  an  action  on  the  bond  of  a  sheriff 
for  a  false  return  to  a  summons,  resulting  in 
default  judgment  against  plaintiff,  the  sheriff 
held  entitled  to  show,  in  mitigation  of  a  snbr 
stantial  recovery,  that  plaintiff's  paymient  of  the 
judgment  liquidated  a  just  debt — State  ex  rel. 
Armour  Packing  Co.  v.  Dickmann  (Mo.  App.)  ^. 

HI.  OBOtniBS  Ain>  subjects  of 

COMFENSATOBT  DAMAGES. 

(A)  Direct  or  Reittote,  Contlnarent,  or 
ProspeotlTc,  Conaeqaences  or  Losses. 

S  30.  A  person  permanently  injured  KoH  en- 
titled to  recover  for  the  diminuhed  earning  pow- 
er because  of  such  injury,  but  not  for  permanent 
impairment  of  health  in  addition  thereto.— City 
of  Georgetown  v.  Groff  (Ky.)  888. 

{  32.  "Inconvenience"  defined.— Texas  Trac- 
tion Co.  ▼.  Hanson  (Tex.  Civ.  App.)  494. 


I  33.  Proper  measure  of  damages,  In  an  ae> 
tion  for  injuries,  where  at  the  time  of  the  ac- 
cident plaintiff  was  in  an  enfeebled  condition,, 
stated.— Roberts  v.  Galveston,  H.  &  S.  A.  Ry. 
Co.  (Tex.  Civ.  App.)  230. 

I  '34w  Where  the  person  injured  used  ordinary- 
care  in  selecting  the  suKeon  who  treated  him 
and  who  amputated  his  foot  and  leg,  be  could 
recover  for  the  loss  of  his  foot,  though  the 
physician  made  a  mistake  in  amputating  it. — 
Houston  &  T.  C  R.  Co.  V.  Hanks  CTex.  Civ. 
App.)  136. 

8  34.  Where  one  sustaining  a  personal  in- 
jury  used  ordinary  care  in  treating  it,  that  he 
improperly  treated  it  did  not  defeat  a  recovery 
of  the  damages  suffered  by  him  because  of  such 
improper  treatment.— Texas  &  P.  Ry.  Co.  v. 
Mosley  (Tex.  Civ.  App.)  485. 

{  37.  Measure  of  damages  in  an  action  by  a 
parent  for  a  personal  injury  to  a  minor  child 
defined.— Pacific  Express  Co.  v.  Watson  (Tex. 
Civ.  App.)  127. 

(B)  AararraTatiom,   Mltlvatloa,  aad  Red«»> 
tlon  of  lK>aa. 

Duty  to  prevent  or  reduce  damages  from  fail- 
ure of  warehousemen  to  store  property,  see 
Warehousemen,  |  34. 

I  59.  In  an  action  on  the  bond  of  a  sheriff 
for  a  false  return  to  a  summons,  resulting  in 
default  judgment  against  plaintiff,  the  sheriff 
held  entitled  to  show,  in  mitigation  of  a  sub- 
stantial recovery,  that  plaintiff's  payment  of  the 
judgment  liquidated  a  just  debt. — State  ex  rel. 
Armour  Packing  Co.  v.  Dickmann  (Mo.  Apn.) 
29. 

(O)  iBtereat,  Costs,  sad  Bxpenaea  of  Utt- 
satton. 

I  68.  One  suing  for  the  negligent  destruction 
of  property  bv  fire  may  recover  interest  from 
the  date  of  the  loss.- Steger  t.  Barrett  (Tex. 
Civ.  App.)  174. 

IV.  LIQUIDATED  DAMAGES  AKD 
PEXAI.TIES. 

Restraining  breach  of  contract  providing  for 
liquidated  damages,  see  Injunction,  {  59. 

i  74.  Contracts  for  liquidated  damages  heU 
not  sustained  except  on  the  principle  that  par- 
ties may  agree  in  advance  as  to  what  the  dam- 
ages will  be  in  case  of  a  breach  thereof.— Kel- 
lam  V.  Hampton  (Tex.  Civ.  App.)  970. 

i  76.  Where  there  is  a  doubt  as  to  the  inten- 
tion of  the  parties  as  to  whether  the  sum  re- 
served in  the  contract  is  a  penalty  or  liquidated 
damages,  the  law  declares  the  sum  a  penalty.— 
Kellam  t.  Hampton  (Tex.  Civ.  App.)  970. 

(  76l  In  the  afaisence  of  an  ai^reement  the  law 
decrees  that  the  sum  reserved  in  a  contract  is 
a  penalty  which  cannot  be  recovered  by  the  per- 
son for  whose  benefit  it  is  reserved  without  proof 
of  the  damages  sustained  bv  him. — Kelmm  t. 
Hampton  (Tex.  Civ.  App.)  970. 

I  77.  The  criterion  in  the  interpretation  of 
a  contract,  as  to  whether  the  sum  reserved  there- 
in is  a  penalty  or  liquidated  damages,  keld  the 
intention  of  the  parties  ascertained  by  the  terms 
of  the  instrument  itself.— Kellam  v.  Hampton 
(^ex.  Civ.  App.)  970. 

{  78.  Where  a  contract  not  to  engage  in  a 
rival  business  in  a  particular  locality  within  a 
specified  time  provides  for  the  payment  of  a 
stipulated  sum  on  a  breadi,  the  amount  ia  re- 
garded as  liquidated  damages  and  not  as  a  pen- 
alty.—Wills  V.  Forester  (Mo.  App.)  109O. 

I  78.  A  contract  tot  the  sale  of  real  estate 
MM  not  to  make  a  note  given  by  the  purchaser 
for  a  part  of  th^  price  liquidated  damages. — 
Kellam  v.  Hampton  (Tex.  Civ.  App.)  970. 
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I  79.  Wben  damages  are  not  capable  of  be- 
-ing  ascertained  by  any  satisfactory  rule,  and 
the  lanniBge  of  the  contract  admits  it,  the  sum 
reserved  therein  is  liquidated  damage*,  but  oth- 
«rwise  it  is  a  penalty  subject  to  the  Intention 
of  the  parties  as  eTidenced  by  the  contract. — 
Kellam  t.  Hampton  (Tex.  Oir.  App.)  970. 

I  81.  To  gire  a  deposit  the  character  of  liq- 
uidated damages,  the  contract  must  be  proved 
by  which  the  parties  agreed  that  in  case  of  a 
breach  by  the  depositor  the  amount  of  the  de- 
posit shall  go  to  tiie  adverse  party  as  damages. 
—Kellam  v.  Hampton  (Tex.  Civ.  App.)  970. 

V.  EXiaXFLABT  DAMAGES. 

For  injuries  to  licensees  on  railroad  property, 
see  Railroads,  §  282. 

VI.  MEASUBB  OF  DAKAOEB. 

Cor  trespass,  see  Trespass,  |  50. 

(A)   Injuries  to  the  Person. 

I  05.    Measure  of  damages  for  a  personal  In- 
ury  stated.— City  of  Georgetown  v.  Groft  (Ky.) 


m 


(B)  Injorlea   to  Proverty. 

{  108.  The  measure  of  plaintiff's  damages  for 
Injuries  to  land  by  oil  leaking  from  defendant's 
pipe  line,  held  the  difference  in  value  before  and 
after  the  injury. — Gulf  Pipe  Line  Co.  v.  Brymer 
<Tex.  Civ.  App.)  1007. 

I  112.  In  an  action  for  destruction  of  plain- 
■tiff's  meadow  from  fire,  where  the  roots  of  the 
^rass  were  killed,  the  measure  of  damage  was 
the  rental  value  of  the  land  and  the  cost  of  re- 
feeding.— Crouch  V.  Kansas  City  Southern  By. 
Co.  (Mo.  App.)  1077. 

{  112.  Statement  of  measure  of  damages  for 
1>uming  grass  and  sod.— Texas  Cent.  R.  Co.  t. 
'Quails  (Tex.  Civ.  App.)  140. 

{  112.  In  an  action  for  injuries  to  growing 
-crops,  the  measure  of  damages  was  properly 
«tated  as  the  difference  between  the  reasonable 
market  value  of  the  crops  that  would  have 
"been  raised  but  for  the  injury,  less  the  reason- 
able value  of  additional  work  or  expense  that 
-would  have  been  necessary  in  raising  and  mar- 
keting such  additional  amonnt  of  crops  and  the 
reasonable  market  value,  at  the  time  of  their 
maturity,  of  the  crops  actually  raised.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Gilbert 
(Tex.  Civ.  App.)  434. 

{  112.    The  measure  of  plaintifTs  damages  for 

?:raa8  and  cornstalks  destroyed  by  oil  leaking 
rom  defendant's  pipe  line,  held  the  market  val- 
■ue.— Gulf  Pipe  Line  Co,  v.  Brymer  (Tex.  Civ. 
App.)  1007. 

(C)  Breaeh  of  Contrnet. 
{  122.  The  measure  of  damages  for  a  mate- 
rialman's failure  to  furnish  materials  within  a 
reasonable  time  is  the  rental  value  of  the  build- 
ing durinx  the  delay. — Leifer  Mfg.  Co.  V.  Gross 
<Ark.)  1039. 

TH.  INADEQITATE    AND    EXCESSIVE 
DAMAGES. 

-Ground   for  reversal  of  judgment,  see  Appeal 

and  Error,  |  1171. 
Inspection  of  injuries  by  Jury,  see  Trial,  (  309. 

For  partioular  tn/uries. 

See  Death,  |  09;  Malicious  Prosecution,  |  69. 

Detention  of  property,  see  Replevin,  |  82. 

Injuries  from  negligence  or  default  in  transmis- 
sion or  delivery  of  telegraph  or  telephone  mes- 
sage, see  Telegraphs  and  Telephones,  g  71. 

i  130.  A  verdict  in  an  action  for  personal 
Injuries  held  not  excessive.- St.  Louis  South- 
western Ry.  Co.  V.  Jackson  (Ark.)  241. 


I  132.  In  an  action  for  oersonal  injuries  to 
a  minor,  17  years  old,  a  verdict  for  SlSjpOO  held 
not  excessive.— International  &  G.  N.  R.  C3o.  t. 
MiUer  (Tex.  Civ.  App.)  109. 

i  132.  A  verdict  in  a  personal  injury  action 
held  not  excessiva.- Houston  &  T.  Ci.  R.  Co.  t. 
Hanks  (Tex.  Ov.  App.)  136. 

Vm.  FXJBADING,  XTVIDERCE,  AXD 
ASSES8MEHT. 

(A)  neadlnar. 

I  153.  A  petition  which,  while  not  specify- 
ing the  amounts  of  special  damage  sustained, 
stated  a  cause  of  action  and  showed  some  loss 
to  plaintiif,  was  sufficient  on  demurrer. — Mc- 
Daniel  y.  Hntcherson  (Ky.)  384. 

f  153.  In  an  action  for  breach  of  contract, 
plaintiff  AeM  not  entitled  to  recover  certain 
Items  of  special  damage,  where  the  petition 
did  not  allege  the  amounts  of  such  items.^ 
McDaniel  v    Hutcherson  (Ky.)  384. 

I  155.  Matter  in  mitigation,  to  be  available, 
must  be  pleaded. — State  ex  rel.  Armour  Packing 
Co.  V.  Dfckman  (Mo.  App.)  29. 

I  157.  Interest  held  recoverable  where  the 
pleading  praying  for  general  relief  demands 
judgment  for  a  sum  sufficient  to  include  intei<- 
cst  In  addition  to  the  sum  claimed  to  be  due  at 
the  time  of  the  accrual  of  the  cause  of  action.— 
Erie  City  Iron  Woiks  ▼.  Noble  (Tex.  Civ.  App.) 
172. 

f  158.  In  an  action  for  injuries  to  plaintiff's 
foot,  necessitating  two  operations,  certain  evi- 
dence held  admissible  as  symptomatic  of  the 
diseased  condition  necessitating  the  second  opera- 
tion.—Houston  &  T.  C.  R.  Co.  V.  Hanks  (Tex. 
Civ.  App.)  186. 

I  169.  An  action  beiiw  for  depreciation  in 
market 'value  of  a  lot,  injory  to  trees  can  only 
be  considered  as  it  affects  such  value.— South- 
western Telegraph  &  Telephone  Co.  v.  Smith- 
deal  (TexO  627. 

<B)  Brldenee. 

i  163.  The  jurjr  must  be  governed  by  the  evi- 
dence in  the  case  in  awarding  damages  for  pain 
and  suffering.— St.  Louis,  I.  M.  A  S.  Ry.  Co. 
T.  Dallas  (Ark.)  247. 

I  173.  One  suing  for  a  personal  Injury  may 
testify  as  to  the  amount  he  had  earned  m  the 
management  of  other  laborers,  on  it  appearing 
that  the  injury  rendered  him  unfit  to  perform 
the  duties  of  managing  other  laborers.— St.  Louis 
Southwestern  Ry.  Ck>.  v.  Jackson  (Ark.)  241. 

I  174.  Testimony  In  an  action  for  burning  of 
grass  and  sod  as  to  the  number  of  cattle  it  would 
pasture  and  the  price  for  pasturing  held  ad- 
missible.—Texas  Cent.  R.  (jo.  V.  Quails  (Tex. 
Civ.  App.)  140. 

I  175.  Where  it  is  claimed  that  a  building 
has  been  defectively  constructed,  evidence  is  ao- 
missible  of  the  specific  defects,  and  to  show  the 
cost  of  removing  defective  materials  and  re- 
placing the  same.- Leifer  Mfg.  Co.  v.  Gross 
(Ark.)  1030. 

(  189.  Evidence  of  damage  held  too  indefinite 
to  entitle  defendant  to  a  recoupment  against 
plaintifTs  claim  for  the  contract  price  of  build- 
mg  materials.— Leifer  Mfg.  Co.  r.  Gross  (Ark.) 
1039. 

(O  Proeeedlnva  for  Aueasnient. 

Inspection  of  injuries  by  jury,  see  Trial,  |  309. 

i  215.  An  instruction  as  to  punitive  damages 
should  tell  the  jury  that  the  jiving  of  punitive 
damages  is  a  matter  of  discretion..— Chesapeake 
&  O.  Ry.  (30.  V.  Conley  (Ky.)  861. 

i  216.  In  an  action  for  injuries  at  a  railroad 
crossing,  the  refusal  to  amend  an  instruction 
on  the  measure  of  damages  held  proper  under 
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the  evidence. — Chesapeake  &  O.  Ry.  Co.  ▼.  Haw- 
kins (Ky.)  836. 

S  216.  In  an  action  for  injuries,  an  instruc- 
tion held  proper. — Roberts  v.  Galveston,  H.  &  8. 
A.  Ry.  Co.  (Tex.  Civ.  App.)  230. 

§  216.  An  instruction,  in  an  action  for  per- 
sonal injuries,  held  to  authorize  double  dam- 
ages.—Texas  Traction  Co.  v.  Hanson  (Tex.  Civ. 
App.)  494. 

{  216.  In  a  passenger's  action  for  i>er8onal 
injuries,  evidence  Aeld  to  authorize  an  instruc- 
tion permitting  recovery  for  future  pain  and 
diminished  future  earning  capacity.— Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Farris  (Tex.  Civ. 
App.)  497. 

I  217.  In  an  action  for  injuries  to  land, 
grass,  and  cornstalks  by  the  leakage  of  oil  from 
defendant's  pipe  line,  an  instruction  held  mis- 
leading as  authorizing  a  double  recovery  for  the 
grass  and  the  cornstalks. — Oulf  Pipe  Liine  Co. 
V.  Brymer  (Tex.  Civ.  App.)  1(X)7. 

(D)  Compntatlon  and  Amount,  Double  and 
Treble   D«in«Kea,   and   Remlaalon. 

Review  of  amount  of  recovery,  see  Appeal  and 
Error,  {{  295,  1004. 

I  228.  A  remittitur  of  special  damages  cures 
e'rioia  in  respect  thereto  occurring  in  the  trial. 
— Steger  v.  Barrett  (Tex.  Civ.  App.)  174. 

DAMS. 

In  nonnavigable  waters,  see  Waters  and  Water 
Courses,  ||  176-179. 

DANGEROUS  WEAPONS. 

Carrying  weapons,  see  Weapons. 

DATE. 

Misstatement  of  date  of  judgment  in  bond  for 

writ  of  error,  see  Appeal  and  Error,  tf  384, 

392.      ■ 
Misstatement  of- date  of  judgment  in  petition 

for  writ  of  error,  see  Appeal  and  Error,  i 

361. 

DEADLY  WEAPONS. 

Carrying  weapons,  see  Weapons. 

DEATH. 

Cause  of  loss  within  insurance  policy,  see  In- 
surance, I  446. 

Dying  declarations  in  prosecutions  for  homicide, 
see  Homicide,  i  203. 

Of  devisee  or  legatee  before  gift  takes  effect,  see 
Wills,  {  So5. 

Of  party  to  action  as  ground  for  abatement, 
see  Abiatement  and  Revival,  H  58-77. 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  Witnesses,  |§  144-160. 

I.  EVIPEirOE   OF  DEATH  AMD   OF 
STTBVIVOBSHIP. 

Declaration  of  absentee,  see  E<vidence,  |  269. 
Hearsay  evidence  as  to  death,  see  Evidence,  | 

322. 
Pleading  in  action  on  insurance  certificate,  see 

Insurance,  S  815. 

I  2.  The  statutory  presumption  of  death  from 
seven  years'  absence  from  the  state  (Rev.  St. 
1899,  I  3144  [Ann.  St.  1906,  p.  1786])  does  not 
arise  until  it  is  conclusively  shown  that  dece- 
dent left  the  state. — Bradley  v.  Modem  Wood- 
men of  America  (Mo.  App.)  69. 

I  2.  Evidence  held  sufficient  to  give  rise  to 
the  presumption  of  death  after  the  lapse  of 
seven  years. — Bradley  v.  Modem  Woodmen  of 
America  (Mo.  App.)  69. 


I  2.  The  presumption  of  death  fnHn  seven 
years'  absence  of  a  person  may  be  rebutted  by 
evidence  of  his  unhappy  domestic  relations.— 
Bradley  t.  Modem  Woodmen  of  America  (Mo. 
App.)  69. 

I  2.  Presumptions  as  to  date  of  death  front 
seven  years'  absence  determined. — Bradley  v. 
Modem  Woodmen  of  America  (Mo.  App.)  69. 

{  2,  The  presumption  of  death  from  seven 
years'  absence  does  not  depend  on  the  absentee's 
exposure  to  some  peril  wnich  would  be  apt  to 
shorten  his  life.— Bradley  v.  Modem  Woodmea 
of  America  (Mo.  App.)  69. 

I  2.    Where  it  appears  in  an  action  on  a  life 

Solicy  that  insured  disappeared  and  has  not 
een  heard  from  for  more  than  seven  years,  the 
burden  is  on  plaintiC!  to  show  that  death  oc- 
curred before  the  lapse  of  the  policy.— Bradley 
v.  Modem  Woodmen  of  America  (Mo.  App.)  69. 

I  2.  Matters  to  be  considered  in  determining 
whether  death  occurred  before  the  lapse  of  the 
policy  determined. — Bradley  v.  Modem  Wood- 
men of  America  (Mo.  App.)  68. 

n.  ACTIONS    FOB   CAVSIMO   DEATE. 

(A)  RlVht  of  Aetlom  and  Defenaea. 

i  31.  Under  Kirby's  Dig.  S  6290,  creating  a 
right  of  action  for  death,  a  motlier  held  not  aa 
heir  at  law  within  the  meaning  of  the  statute. 
-Kansas  City  Southern  Ry.  Co.  v.  Frost  (Ark.) 

748. 

(B)  Jarisdletlon,  Teaae,  and  Umltattoaa. 

Venue  of  action  against  tram  road,  see  Rail- 
roads, i  22. 

(D)  Fleadlnv   and   Bvldenee. 

Opinion  evidence,  see  Evidence,  {  471. 

(B)  Damasea,  Forfeiture,  or  Fia*. 

i  96.  Under  Kirby's  Dig.  (  6290,  creating  a 
right  of  action  for  death,  the  damages  recover- 
able in  the  case  of  children  held  not  limited  as 
matter  of  law  to  the  time  before  mtuority. — 
Kansas  City  Southern  Ry.  Co.  v.  Frost  (Ark.) 
748. 

I  99.  In  an  action  for  the  death  of  a  switch- 
man, a  recovery  of  $15,000  held  under  the  evi- 
dence not  excessive.- Kansas  City  Southern  Ry. 
(3o.  V.  Frost  (Ark.)  748. 

(F)  Trial,  Jadsmeat,  and  Revlevr. 

Requests  for  instmctions,  see  Trial,  (  200. 

{  104.  In  an  action  by  parents  for  the  neg- 
ligent death  of  a  minor  child,  an  instruction  on 
the  measure  of  damages  held  erroneous. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  T.  Kemendo 
(Tex.  Civ.  App.)  968. 

DE  BENE  ESSE. 

See  Depositions. 

DEBTOR  AND  CREDITOR. 

See  Attachment;  BankraptCT ;  Compromise  and 
Settlement ;  Execution ;  Exemptions ;  Frand- 
ulent  Conveyances;  Gamiahment;  Home- 
stead;   Payment;    Release. 

Application   of    firm    assets   to   liabilities,   aee 

Partnership,  f  181. 
Debts  of  intestate,  see  Descent  and  Distribution, 

i  125. 

DECEDENTS. 

Estates,  aee  Descent  and  Distribution;    Execa- 

tors  and  Administrators;    Wills. 
Testimony  as  to  transactions  with  persons  since 

deceased,  see  Witnesses,  §{  144-160. 
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DECEIT. 

See  Fraud. 

DECEPTION. 

See  Fraud. 

DECLARATION. 

In  pleading,  see  Fleadinc. 

DECLARATIONS. 

As  evidence,  see  Criminal  Law,  K  417,  428- 

427;    Evidence,  J§. 267-274. 
Dying  declarations,  see  Homicide,  {  203. 

DECREE. 

Judgments  in  general,  see  Judgment. 

DEDICATION. 

I.  XAT1TRE  ARB  BEQXnsrTES. 

{  1.  No  particular  words  held  necessary  to 
dedicate  a  well  or  other  easements  to  public  use. 
—Thompson  t.  McPherson  (Ky.)  272. 

f  L  Dedication  of  a  well  to  public  use  may 
be  by  parol.— Thompson  t.  McPherson  (Ky.) 
272. 

I  19.  The  conveyance  of  land  with  reference 
to  a  recorded  map  on  which  a  plot  of  ground 
is  marked  "park  does  not  amount  to  a  dedi- 
cation of  such  plot  to  the  public  or  ratify  a 
parol  dedication  by  a  former  owner  of  which 
the  grantor  had  no  notice. — Adoue  &  Lobit  v. 
Town  of  La  Porte  (Tex.   Civ.  App.)   134. 

(  35.  Evidence  that  a  city  has  graded  a 
street  dedicated  for  a  street  shows  acceptance 
of  the  dedication  -and  the  exercise  of  jurisdic- 
tion over  the  street.— Schefficr  v.  City  of  Har- 
din (Mo.  App.)  669. 

I  44.  Evidence  held  to  show  dedication  of  a 
well  to  public  use.— Thompson  t.  McPherson 
(Ky.)  27Z 

DEDUCTIONS. 

From  wages  of  employ^,  see  Master  and  Serv- 


irom  wage 
ant,  i  '^. 


DEEDS. 


Acknowledgment  of  execution,  see  Acknowledg- 
ment. 

Color  of  title,  see  Adverse  Possession,  {  71. 

Covenants  in  deeds,  see  Covenants. 

Declarations  by  grantor  as  evidence  against 
grantee,  or  subsequent  purchasers,  see  Evi- 
dence, I  230. 

Description  of  boundaries,  see  Boundaries. 

Estoppel  by  deed,  see  Estoppel,  U  28-45. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  instrument,  see  Evidence,  i 
452. 

Reformation,  see  Reformation  of  Instruments. 

Right  of  owner  without  deed  to  mortgage  land, 
see  Mortgages,  |  11. 

Validity  as  to  creditors  or  subsequent  purchas- 
ers,  see   Fraudulent   Conveyances. 

Deed*  &y  or  to  particular  claiie*  of  person*. 
See  Corporations,  i  445;   Infants,  |  31. 
Client  to  attorney,  see  Attorney  and  Client,  f 

123. 
Married  women,  see  Husband  and  Wife,  {  179. 
Purchasers  at  execution  sales,  see  Execution,  I 

306. 
Purchasers  at  tax  sales,  s«e  Taxation,  f{  764, 

788. 
Sheriffs,  sea  Execution,  |  306. 
Survivor  of  community,  see  Husband  and  Wife, 

1273. 


J>eedt  cf  particular  *pecte$  of,  or  ettatei  or 
intereit  in,  property. 

See  Mines  and  Minerals,  f  53. 

Community  property,  see  Husband  and  Wife,  t 
273. 

Lands  held  adversely,  see  Champerty  and  Main- 
tenance, I  7. 

Married  women's  separate  property,  see  Hus- 
band and  Wife,  |  179. 

Property  of  infant,  see  Guardian  and  Ward,  | 

ParticuUir  claiies  o]  deeds. 
Of  trust,  see  Trusts,  {f  44-61. 
Separation   deeds,   see   Husband   and   Wife,   I 

Tax  deeds,  see  Taxation,  H  764,  789. 

Trust  deeds,  see  Chattel  Mortgages ;  Mortgages. 

Z.  KEQUISITES  AXD  VAI.IDITT. 

(A)  Hstwre   sad   Kssentlsls   of   Converu- 
ces  In  General. 

Will  distinguished  from  deed,  see  Wills,  i  88. 

f  9.  A  deed  to  be  valid  must  pass  some  in- 
terest vesting  in  the  grantee  on  the  delivery  of 
the  deed.— Ison  t.  Halcomb  (Ky.)  813. 

(D)  Form    and    Contents    of    laatrnments* 
Tax  deeds,  see  Taxation,  f  764 

f  26.  A  deed  conveyed  good  title  as  between 
the  parties,  though  it  did  not  state  the  name 
of  the  grantor's  grantor  or  the  page  of  the 
record  upon  which  his  deed  was  recorded,  con- 
trary to  Ky.  St.  I  403  (Itussell's  St.  (  2061).— 
Perkins  v.  J.  M.  Robinson,  Norton  &  Co.  (Ky.) 
810. 

f  42.  The  variance  between  the  date  of  an 
original  grant  and  the  statement  in  an  act  of 
sale  by  the  grantee  to  a  purchaser  held  not  to 
render  the  deed  of  the  original  grantee  so  un- 
certain as  to  the  subject-matter  that  it  would  be 
inadmissible  in  evidence.— Davidson  v.  Ryle 
(Tex.)  616. 

(O)  BxeenttoB. 

Acknowledgment,  see  Acknowledgment 
(D)  Delivery. 

i  54.  The  general  rule  is  that  a  deed  does  not 
become  operative  till  delivered  and  accepted,  or 
the  grantor  does  some  act  equivalent  to  accept- 
ance.—Atkins  V.  Globe  Bank  &  Trust  Co.  (Ky.) 
879. 

I  59.  The  lodging  of  a  deed  for  record  in  the 
proper  office  by  the  grantor  is  sufficient  to  con- 
stitute a  delivery  as  of  that  date.— Atkins  v. 
Globe  Bank  &  Trust  Co.  (Ky.)  879. 

{  61.  Deeds  held  ineffective  to  pass  title  on 
the  grantor's  death  for  want  of  delivery. — Ash- 
ley V.  Ashley  (Ark.)  778. 

<m  VallditT. 

Cancellation  for  invalidity  in  general,  see  Can- 
cellation of  Instruments,  H  43,  47. 

m.  coxsTRVcnox  ahd  opeba- 

TIOK. 

Estopiiel  by  deed,  see  Estoppel,  (I  28-45. 
(A)  General  Rales  of  Coaatraefloa. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
p^  language  of  instrument,  see  Evidence,  i 

(B)  Property  Conveyed. 

Description  of  boundaries,  see  Boundaries,  |( 
3,  8. 

(O)  Estates  and  Interests  Created. 

{  124.  A  deed  containing  a  condition  as  to 
the  alienation  of  property  held  void  as  repng- 
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nant  to  the  fee-simple  title  granted.— Diamond 
V.  Rotan  (Tex.  Civ.  App.)  196. 

(D)  Bzoeptloaa  «Bd  Beservatloaa. 

Reservation  of  minerals  and  mineral  rights,  see 
Mines  and  Minerals,  {  55. 

<B)  Oondltloaa  and  Reatrletlons. 

i  168.  Where  the  agreement  of  a  son  to  care 
(or  and  support  his  father  during  life  in  pay- 
ment for  land  conveyed  to  him  was  made  In 
good  faith,  the  deed  will  not  be  set  aside  be- 
cause the  son  subsequently  changed  his  mind 
and  failed  or  refused  to  perform  such  agree- 
ment—Selari  T.  Selari  (Tex.  Civ.  App.)  997. 

XV.  VLEADINa  AHD  EVIDEITCE. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  instrument,  see  Evidence,  | 
452. 

I  194.  If  the  grantees  In  a  deed  are  infants, 
and  the  deed  is  beneficial  to  them,  their  accept- 
-ance  thereof  will  be  presumed  as  of  the  time  it 
Is  delivered  to  the  clerk  for  record  or  placed  in 
the  hands  of  a  third  person  to  be  delivered  or 
recorded.— Atkins  T.  Globe  Bank  &  Trust  Co. 
<Ky.)  879. 

i  200.  Evidence  held  admissible  on  the  ques- 
tion whether  delivery  of  a  deed  to  a  bank  was 
'delivery  to  the  grantees. — Phillips  v.  Henry 
<Tex.  Civ.  App.)  184. 

i  200.  Evidence  held  Inadmissible  on  the 
question  whether  delivery  of  a  deed  to  a  bank 
was  delivery  to  the  grantees. — Phillips  t.  Henry 
<Tex.  Civ.  App.)  184. 

I  200.  Evidence  held  not  admissible  on  the 
'question  whether  delivery  jof  a  deed  to  a  bank 
operated  as  a  delivery  to  the  grantees. — Phil- 
ips V.  Henry  (Tex.  Civ.  App.)  S4. 

I  207.  In  an  action  to  set  aside  a  deed,  evi- 
dence held  insufficient  to  show  that  plaintiff's 
signature  and  acknowledgment  were  forged. — 
Duff  y.  Virginia  Iron,  Coal  &  Coke  Co.  (Ky.) 
300. 

I  211.  Sufficiency  of  evidence  to  justify  can- 
cellation of  deed  for  fraud,  stated. — Selari  ▼. 
Selari  (Tex.  Civ.  App.)  997. 

i  211.  Evidence  held  insufficient  to  support 
A  finding  that  a  deed  from  a  father  to  son  was 
procured  by  the  fraud  of  the  son. — Selari  v.  Sel- 
ari (Tex.  Civ.  App.)  997. 

DEEDS  OF  TRUST. 

:See  Trusts,  {|  44-61. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

In  performance  of  contracts  in  general,  see  Con- 
tracts, |{  312-323. 
Judgment  see  Justices  of  the  Peace,  {  122. 

DEFEASANCE. 

Defeasible  fee,  see  Wills,  f  602. 

DEFECTS. 

In  parties,  see  Parties,  S!  75,  06. 
In  record  on  appeal  or  writ  of  error,  see  Appeal 
and  Erro^,  {|  634-659. 

DEFILEMENT. 

Of  female,  see  Rape;    Seduction. 


DEFINITIONS. 

In  instmctloni  to  jury,  see  Trial,  f  219. 

DEFRAUD. 

See  Fraud. 

DEGREES. 

Of  crime,  see  Homicide,  <|  230-254,  307-900. 

DELAY. 

Hindering  and  delaying  creditors  by  fraudulent 
transfers,  see  Fraudulent  Conveyances. 

In  delivery  of  goods  sold,  see  Sales,  {  176. 

In  performance  of  contracts,  measure  of  dam- 
ages, see  Damages,  |  122. 

In  procuring  evidence  as  alfecting  right  to  con- 
tinuance,  see  Continuance,  (  26. 

In  transmission  or  delivery  of  telegraph  or  tele- 
phone messages,  see  Telegraphs  and  Tele- 
phones, If  2^-74. 

In  transix>rtatiMi  or  delivery  of  goods,  see  (Car- 
riers, if  99,  104. 

In  transportation  or  delivery  of  live  stock,  see 
Carriers,  {{  228,  230. 

Laches,  see  Equity,  {  73. 

DELEGATION. 

Of  duty  of  master  to  protect  servant  from  In* 
jury,  see  Master  and  Servant,  {  103. 

DELIBERATION. 

Element  of  murder,  see  Homicide,  U  156-1S9, 
286. 

DELIVERY. 

Of  deeds,  see  Deeds,  H  64-61,  194.  200. 

Of  goods  by  carrier,  see  CJarriera,  if  85,  94,  09, 
104.. 

Of  goods  by  initial  to  connecting  carrier,  see 
Carriers,  |  174. 

Of  goods  sold,  see  Sales.  If  152-177. 

Of  goods  to  carrier,  see  Carriers,  f|  39,  45. 

Of  insurance  policy,  see  Insurance,  |  136. 

Of  mail,  presumptions,  see  Evidence,  {  71. 

Of  telegraph  or  telephone  messages,  see  Tele- 
graphs and  Telephones,  ff  27-74. 

DEMAND. 

For  insurance  premiums  or  assessments  as 
waiver  of  grounds  for  avoidance  or  forfeitnte 
of  policy,  see  Insurance,  I  892. 

For  jury,  see  Jury,  (  25. 

DEMISE. 

See  Landlord  and  Tenant 

DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Law,  {  404. 

DEMURRER. 

See  Pleading,  |S  214,  225w 

Operation  and  effect  as  appearance,  see  Appear- 
ance, {  & 

Raising  defense  of  statute  of  limitations,  see 
Limitation  of  Actions,  |  180. 

Review  of  decisions,  see  Appeal  and  Error,  { 
1040. 

To  evidence,  see  Trial,  {  156. 

DENIALS. 

In  pleading,  see  Pleading,  {  129. 
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DEPOSITARIES. 

Deposits  incident  to  particnlar  occnpations,  see 
Banks  and  BanUnc ;  Waiehoosemen. 

DEPOSITIONS. 

See  Witnesses. 

f  64.  The  answer  of  a  witness  testifying  by 
deposition  held  responsive  to  tiie  interrogatorie^s. 
—Ft  Worth  4  D.  C  By.  Co.  y.  Arthur  (Tex. 
Ciy.  App.)  213. 

I  75.  Since  the  statdte  does  not  so  require, 
it  is  not  necessary  for  the  officer  taking  deposi- 
tions to  designate  in  bis  certificate  the  office  he 
holds.— Texas  ft  P.  By-  Co.  y.  Mosley  (Tex.)  90. 

i  78.  Under  Sayles'  Ann.  Ot.  St  1887.  art. 
2^6,  and  Bev.  St  1885,  art  2284.  as  amended 
bv  Act  April  12,  1907  (Oen.  Laws  1907.  p. 
186.  c.  91,  i  1),  including  article  2281f  of  said 
act,  the  indorsement  by  the  postmaster  on  depo- 
sitions sent  by  mail  that  he  received  the  same 
from  the  officer  before  whom  they  were  taken 
held  unnecessary.— Texas  &  P.  By.  Co.  v.  Mos- 
ley (Tex.)  90. 

f  83.  Depositions  conld  not  be  suppressed 
on  tlie  ground  that  a  motion  to  strike  out  was 
not  passed  upon  at  the  term  it  was  filed;  the 
statute  expressly  anthorixlng  that  it  be  passed 
upon  at  the  next  term.— Hartford  Fire  Ins.  Co. 
T.  Becton  (Tex.  Civ.  App.)  474. 

S  83.  A  deposition  cannot  be  quashed  be- 
cause the  certificate  was  signed  by  the  officer 
taking  it  without  adding  the  name  of  his  office. 
—Texas  &  P.  By.  Co.  y.  Mosley  (Tex.  Civ. 
App.)  485. 

i  83.  A  party,  believing  that  the  answers 
of  a  witness  testifying  by  deposition  were  not 
fnll  enough,  lield  required  to  procure  a  post- 
ponement of  the  case  to  enable  him  to  procure 
a  further  deposition.— Western  Union  Telegraph 
Co.  y.  Douglass  (Tex.  Civ.  App.)  488. 

S  96.  A  deposition,  taken  at  a  time  when  a 
person  is  not  a  party  to  the  action,  cannot  be 
used  against  him  after  he  has  l>een  made  a 
party.— Meeks  v.  Clear  Jack  Mining  Co.  (Mo. 
App.)  1084. 

DEPOSITS. 

In  bank,  see  Banks  and  Banking,  {  138. 

Uability  of  executor  for  loss  of  deposit  by  bank 
failure,  see  Executors  and  Administrators,  { 
105. 

Of  earnest  money  by  vendee,  recovery  on  de- 
fault of  vendor,  see  Vendor  and  Pnichaser,  { 
334. 

DESCENT  AND  DISTRIBUTION. 

See   Dower:     Executors   and   Administrators; 

HomestMd,  |  140;   Wills. 
Elstoppel  against  heirs,  see  Estoppel,  {  28. 

X.  XATVBE  AXS  OOUR8E  XX  OEX- 

Community  property,  see  Husband  and  Wife,  I 

273. 
Evidence  of  death,  see  Death,  {  2. 

I  &  While  the  possibility  of  reverter  limited 
to  take  effect  on  the  happening  of  the  condition 

grovided  against  is  not  an  estate  which  may 
e  conveyed,  it  is  nevertheless  one  Mpabie  of 
being  Inherited.- Diamond  v.  Botan  (Tex.  Civ. 
App!)  196. 


n.  PEBSOK8  VtrrSTLBD  AHD  THEXB 
BESPEOTXVE  8HABX8. 

(A)  Heirs  sad  Hezt  of  Kla. 

I  47.  Under  Bev.  St  1896,  art  6345,  when 
considered  in  connection  with  articles  5343  and 
5344,  the  will  of  a  wife  held  void  on  the  subse- 
quent birth  of  a  child.— Pearce  v.  Carrington 
CTex.  av.  App.)  408. 

(B)  SarrlTlns  Haaband  or  'Wife, 

Election  between  distributive  share  and  legacy 

or  devise,  see  Wills,  J  785. 
Bights  as  to  homestead,  see  Homestead,  {  140. 

m.  XtlOHTS  AKD  I.IABH.TTIE8  OF 
HEIR8  AlfD  DI8TB1BUTEE8. 

Partition  among  coheirs,  see  Partition. 
Bight  to  appointment  as  administrator,  see  X!x* 
ecutors  and  Administrators,  {  17. 

(A)  Ifstfire  aAd  BtetabUabnent  of  Blshta 
la  Oeaeral. 

Community  and  separate  property  of  hustMind 
and  wife,  see  Husband  and  Wife,  ff  273,  274. 

Bight  to  sue  for  causing  death  of  intestate,  see 
Death,  {  81. 

(B)  Adyaaeenseats. 

As  affecting  rights  under  will,  see  Wills,  |  761. 

I  109.  Under  Bev.  St  1899,  fl  2913,  2914 
(Ann.  St  1906,  pp.  1675.  1676).  tii«  doctrine  of 
bringing  advancements  into  hotchpot  held  ap- 
plicable only  In  cases  of  intestacy.- In  re  Lear  s 
Estate  (Mo.  App.)  592. 

(O  Dobta  of  latostate  and  laeaaibraaeoa 
oa  FropertT. 

f  125.  The  right  of  the  heirs  of  the  deceased 
owner  to  land  Is  subject  to  the  payment  of 
his  debts.— Ison  v.  Ualcomb  (E^.)  Sl3. 

DESCRIPTION. 

Of  land  in  tax  deed,  see  Taxation.  |  764. 

Of  property  conveyed,  see  Boundaries,  ff  8,  S; 

Deeds,  {  42. 
Of  property  in  contract  of  sale,  see  Sales,  {{ 

Of  property  obtained  by  false  pretenses,  allega- 
tions in  indictment,  see  False  Pretenses,  |  32. 

DESTRUCTION. 

Of  fences,  see  Fences,  {  28. 

DETAINER. 

See  Forcible  Eintry  and  Detainer. 

DETINUE 

Actions  for  damages  only,  for  injuring,  taking, 
converting,  or  detaining  personalty,  see  Tres- 
pass;   Trover  and  Conversion. 

Actions  for  recoveiy  of  personalty  founded  on 
right  of  possession,  see  Beplevin. 


DEVISES. 


See  WU1& 


DIAMOND  RINGS. 

ixeention, 

DIKES. 


Exemption  from  execution,  see  Exemptioni,  I' 
40. 


See  Drain*. 
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DILIGENCE. 

Affecting  riglit  to  continuance,  see  Contlnnance, 
§  26;    Criminal   Law,  {  69S. 

Affecting  right  to  equitable  relief  in  general,  see 
Equity,  §  73. 

Affecting  right  to  new  trial,  see  Criminal  Law, 
§  939;   New  Trial,  <  102. 

Affecting  right  to  8i)ecific  perfomumce,  see  Spe- 
cific l^erformnuce.  {  101. 

Of  carrier  in  transportation  and  delivery  of 
goods,  see  Carriers,  §{  99,  104. 

DIMINUTION  OF  RECORD. 

See  Appeal  and  Bkror,  H  634-659. 

DIRECTING  VERDICT. 

See  Trial,  {f  168,  178. 

DISABILITIES. 

See  Infants ;   Insane  Persons. 
Affecting  limitation  of  actions,  see  Limitation 
of  Actions,  {  73. 

DISBURSEMENTS. 

Costa  in  general,  see  Costs. 

DISCHARGE 

Of  servant,  see  Master  and  Servant,  {f  36,  40. 

From  indehtedneti,  ohligation,  or  liaWit]/. 
See  Bills  and  Notes,  f  527;    ComproiuiBe  and 

Settlement ;    Judgment,  {  891 ;    Kelease. 
Sureties  in  general,  see  Principal  and  Surety, 

{95. 

DISCOVERED  PERIL 

Injury  avoidable  notwithstanding  contributory 
negligence,  see  Negligence,  (  83 ;  Street  Rail- 
roads, {  103. 

DISCOVERY. 

See  Depositions. 

DISCRETION  OF  COURT. 

Amendment  of  pleadings,  see  Pleading,  |  236, 
Continuance,  see  Criminal  Law,  {  586. 
Limiting    number    of    witnesses,   see    Criminal 

Law,  §  676. 
Review  of  discretion  in  civil  actions,  see  Appeal 

and  Error,  §§  959-984. 
Review  of  discretion  in  criminal  prosecutions, 

see  Criminal  Law,  §{  1153,  1156. 
Separation  and  exclusion  of  witnesses,  see  Trial, 

f  41. 

DISMISSAL  AND  NONSUIT. 

As  affecting  limitation  of  actions,  see  Limita- 
tion of  Actions,  I  130. 

Dismissal  of  appeal  or  writ  of  error,  see  Crim- 
inal Law,  i  1131. 

Dismissal  of  proceedings  for  establishing  drains, 
see  prains,  |  85. 

DISORDERLY  CONDUCT. 

Disorderly  mode  or  course  of  life,  see  Vagrancy. 
Offenses  against  the  public  peace  in  general,  see 
Breach  of  the  Peace. 

J  12.  In  a  prosecution  for  cursing  in  a  pub- 
lic place,  held  error  to  refuse  a  requested  charge. 
—Austin  V.  State  (Tex.  Cr.  App.)  636. 

DISORDERLY  HOUSE. 

As  nuisances,  see  Nuisance,  {  75. 


DISPARAGEMENT. 

Of  title  or  interest  by  grantors,  former  owners, 
or  privies  as  admission,  see  Evidence,  |  230. 

DISPATCH. 

See  Telegraphs  and  Telephones. 

DISPOSSESSION. 

See  Forcible  EMtry  and  Detainer. 

DISPUTE. 

Amount  in  dispute  as  affecting  jnrisdiction  of 
courts,  see  Appeal  and  Error,  {  45;  Courts, 
Si  121,  169,  172. 

Submission  to  arbitrators,  see  Arbitration  and 
Award. 

DISQUALIFICATION. 

Of  judge,  see  Judges,  f  47. 

DISSEISIN. 

See  Forcible  Ehitry  and  Detainer. 

DISSENT. 

Certification  from  Court  of  Civil  Appeals  to  Su- 
preme Court,  see  Courts,  i  247. 

DISSOLUTION. 

Of  partnership,  see  Partnership,  {  259. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  Descent  and  Distriba- 

tion. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Advice  of  prosecuting  oflScer  as  defense  to  action 
for  malicious  prosecution,  see  Malicious  Pros- 
ecution, §  22. 

Authority  of  county  superintendent  to  employ 
counsel  to  assist  county  attorney,  see  Schools 
and  School  Districts,  {48. 

S  5.  Under  Ky.  St.  S  127  (Russell's  St  f 
4750),  and  Const.  |  161,  a  county  attorney  hfld 
bound  to  prosecute  an  action  for  breach  of  a 
bond  given  by  school  book  publishers  under  Ky. 
St.  1903,  SS  4423.  4424.  at  the  request  of  the 
county  superintendent  of  common  schools,  with- 
out additional  compensation,  so  that  a  contract 
between  such  superintendent  and  the  county  at- 
torney, allowing;  him  part  of  the  amount  recover- 
ed for  services  in  prosecuting  such  action  while 
he  was  county  attorney,  was  unenforceable. — 
Money  v.  Beard  &  Marshall  (Ky.)  282. 

I  5.  The  county  commissioners  have  no  au- 
thority to  contract  with  the  county  attorney  for 
compensation  for  prosecutions  under  Sayles' 
Ann.  Civ.  St.  1897.  art.  300,  except  as  is  pro- 
vided in  article  297.— Lattimore  v.  Tarrant 
County   (Tex.  Civ.   App.)   205. 

i  6.  Sayles'  Ann.  Civ.  St.  1897,  art.  299. 
which  makes  it  unlawful  for  a  county  attorney 
to  accept  any  fees  for  the  prosecution  of  any 
case,  applies  only  to  cases  wnich  he  is  required 
by  law  to  prosecute,  and  does  not  prevent  his 
employment  bv  the  county  for  services  outside 
of  his  official  duties.— Lattimore  v.  Tarrant 
County  (Tex.  Civ.  App.)  205. 

{  5.  Under  Sayles'  Ann.  Oiv.  St.  1897,  arts. 
2495c,  2495d,  2495f.  before  the  county  is  en- 
titled to  any  of  the  fees  collected  by  the  county 
attorney,  it  must  appear  that  he  has  received  in 
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fees  the  mazimtiin  amoant  of  compenMtion  al- 
lowed him  by  law.— Lattimore  ▼.  Tarrant  Coun- 
ty (Tex.  Civ.  App.)  205. 

I  10.  Plaintiff  after  having  been  adjud{|ed 
guilty  of  an  offenae,  held  not  entitled  to  main- 
tain a  civil  action  against  the  prosecuting  at- 
torney for  alleged,  unnecessarily  severe  cross- 
examination  resulting  in  such  conviction. — Ost- 
mann  t.  Bruere  (Mo.  App.)  1059. 

DISTRICTS. 

School  districts,  aee  Schools  and  School  Dis- 
tricts, H  10-131. 

DISTURBANCE  OF  PUBLIC  AS- 
SEMBLAGE 

Breach  of  the  public  peace,  see  Breach  of  the 
Peace. 

DITCHES. 

See  Drains. 

DIVISION  FENCES. 

See  Fences. 

DIVISION  LINES. 

See  Boundaries,  {  & 

DIVORCE. 

Separation    agreements    and    separate    mainte- 
nance, see  Husband  and  Wife,  ig  2T8-297. 

H.  OBOUIIBB. 

I  26.  Under  Ky.  St.  |  2117  (Russell's  St  I 
07),  rule  stated  as  to  proof  required  to  show 
adultery  by  the  husband,  entitling  the  wife  to 
a  divorce.— Baker  v.  Baker  (Ky.)  §86. 

IV.  JUBI8DIOTION,   PROOEIiDIITOS, 
AXD  BEIiIEF. 

(D)  BTldemee. 

i  lis.  Where  a  husband  sues  his  wife  for 
divorce  on  the  ground  of  adultery,  the  general 
character  of  the  wife  for  unchastity  is  not  in 
Issue.— Poe  v.  Poe  (Ark.)  1029. 

I  129.  To  entitle  a  wife  to  a  divorce  on  the 
fround  of  adultery,  it  is  necessary  only  to  es- 
tablish bis  adulterous  relations  by  the  weight  of 
the  evidence.— Baker  v.  liaker  (Ky.)  8(50. 

I  129.  In  a  divorce  action  by  a  wife,  evi- 
dence held  sufficient  to  show  adultery  by  de- 
fendant—Baker V.  Baker  (Ky.)  806. 

(F)  jBdvmeBt  or  Decree. 

I  168.  A  divorce  decree,  after  remarriage  of 
the  party  securing  the  divorce,  cannot  be  col- 
laterally attacked,  unless  the  record  affirmative- 
ly shows  lack  of  jurisdiction. — Douglas  v.  State 
(Tex.  Cr.  App.)  038. 

I  lOS.  On  collateral  attack  on  a  divorce  de 
cree  because  citation  was  signed  iiefore  the  suit 
was  filed,  it  would  be  presumed  that  the  waiver 
was  filed  by  him  after  the  suit  was  instituted. — 
Douglas  V.  Sute  (Tex.  Cr.  App.)  933. 

▼.  AIJMOHT,  AIXOWANOES,  AHB 
DISPOSITION   OF  PROPEBTT. 

Actions  for  separate  maintenance,  see  Husband 
and  Wife,  {  207. 

I  218.  Under  Kirby's  Dig.  U  2679,  2681, 
2C82,  2683,  an  order  allowing  alimony,  attor- 
ney's fees,  and  costs,  h«ld  a  temporary  order, 
and  not  an  abuse  of  discretion  for  the  court  to 


set  it  aside  after  defendant  had  filed  his  deposi- 
tions to  be  read  on  the  final  hearing  of  the 
cause.— Poe  t.  Poe  (Ark.)  1029. 

{  2ia  Under  Kirby's  Dig.  IS  2679,  2681, 
2682,  2683,  held  not  error  to  refuse  plaintifC 
further  time  to  take  testimony  on  motion  to 
vacate  an  order  allowing  alimony ;  the  order 
bein^  temporary  and  subject  to  review  on.  the 
bearing  in  the  divorce  proceedings.— Poe  v.  Poe 
(Ark.)  1029. 

DOCKETS. 

Of  civil  causes  for  trial,  see  Trial,  }  IL 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

As  evidence,  see  Criminal  Law,  |  438;  Evi- 
dence, it  342-372. 

Best  and  secondary  evidence,  see  Criminal  Law, 
{{  398-104 ;   Evidence,  i§  158-175. 

Use  by  witness  to  refresh  memory,  see  Wit- 
nesses, I  255. 

DOGS. 

In  general,  see  AnimalSL 

DOMESTIC  ANIMALS. 

See  Animals. 

DOMICILE. 

Removal  from  homestead,  see  Homestead,  |i 
161-163. 


See  QittM. 


DONATIONS. 
DOWER. 


Rights  of  widow  in  respect  of  community  proi>- 
erty,  see  Husband  and  Wife,  (  273. 

m.  BIGHTS  AMP  BEMESEBS  OF 
WIDOW. 

i  113.  A  widow  to  whom  land  is  assigned  as 
dower  held  to  be  a  life  tenant  thereof. — Nash- 
ville Lumber  Co.  t.  Barefieid  (Ark.)  758. 

I  114.  A  widow  to  whom  land  Is  assigned 
as  dower  held  without  authority  to  sell  the 
standing  timber  thereon,  unless  essential  to  the 
legitimate  use  of  the  property  for  purposes  of 
husbandry. — Nashville  Lumber  Co.  v.  Barefieid 
(.Irk.)  758. 

DRAFTS. 

See  Bills  and  Notes. 

DRAINS. 

X.  ESTABUSHMEITT   AXCD  MAIN- 
TENANCE. 

I  25.  Proceedings  for  the  construction  of  a 
drainage  ditch  held  in  substantial  compliance 
with  the  statute,  and  sufficient— Terre  Noir 
Drainage  Dist  No.  3  t.  Thornton  (Ark.)  774. 

f  28.  Under  Kirby's  Dig.  H  1414,  1415, 
though  the  jurisdiction  of  the  county  court  is 
specisl,  a  petition  for  the  establishment  of  a 
drainage  district  which  sets  forth  the  essen- 
tial facts  required  by  the  statute  from  which 
the  court  may  find  the  necessity  or  desirability 
of  the  improvement  is  sufficient. — Terre  Noir 
Drainage  Dist  No.  3  v.  l^ornton  (Ark.)  774. 

{  28k  A  petition  for  the  construction  of  a 
drainage  ditch  held  sufficient  under  Kirby's  Dig. 
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U  1414,  I415.-Terre  Xoir  Dninage  Diet.  Xo. 
3  T.  Thornton  (Ark.)  774. 

i  35.    Drain  proceedinra  held  erroneoasly  di*- 
missed.— Scbonbackler  r.  Hayden  (E^.)  849. 

DRAMSHOPS. 

See  latozlcating  Liqnora. 

DRUNKARDS. 

Contribatory    negligence   of    passenger   ejected 

from  train,  see  Carriers,  1 370. 
Negligence  in  ejection  of  intoxicated  passenger, 

see  Carrien,  f  860, 
Penalties  for  sale  of  liquors  to  drankatds  after 

notice,  see  Intoxicating  Laqnors,  I  178. 
Penalties  for  sale  of  liqnor  to  drunkards  after 

notioe^  sea  Intoxicatioic  Liquors^  |  179. 

DURESS. 

CSriminal  duress,  see  TiireatSL 

DUTIES. 

Customs  duties,  see  Castoms  Duties. 

DYING  DECLARATIONS. 

See  Homicide,  {  203. 

EARNEST. 

liiability  of  broker  for  repayment  to  purchaser, 

see  Brokers,  {  106. 
Right  of  vendee  to  recover  earnest  money  on 

default  of  vendor,  see  Vendor  and  Purcbiaser, 

1334. 

EARNING  CAPACITY. 

Impairment  o^  evidence,  see  Damages,  |  173. 

EARNINGS. 

Damages  for  loss,  see  Damages,  {  37. 

EASEMENTS. 

See  Dedication ;  Highways. 
Mutual  rights,  duties,  and  liabilities  of  adjoin- 
ing landowners,  see  Adjoining  Landowners. 

I.  OKEATIOH,  EXIBTEHOE,  AMD  TER- 
IIIHATIOH. 

of  necessity  incident  to  conveyance  of 


Wa; 
ml 


ys  01  necessity  incident  to  conveyance  i 
lining  tights,  see  Mines  and  Minerals,  |  55. 


n.  EXTEXT  OF  KiaHT,  miE,   AMD 
OBSTBVCTION. 

i  61.  Evidence  held  to  sustain  a  finding  that 
the  use  of  an  easement  in  a  passway  from 
plaintiff's  farm  to  a  public  road  wu  adverse 
and  not  permissive.— Cook  v.  Down  (Ky.)  838. 

EDUCATION. 

See   Colleges   and    Universities;     Schools   and 
Bdiool  Districts. 

EJECTION. 

Of  passengers  or  intruders  from  passenger  trains, 
see  Carriers,  U  866-881. 


EJECTMENT. 

Enl 
Trespass  to  Try ' 


See   roicible   Entry  and   Detainer,   H   4-28; 

-  •    ~     Title. 


I.  BIGHT  OFACnOH  AXD  DE- 
FEirSES. 

I  9.  One  suing  for  the  recovery  of  land  must 
recover  on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  the  title  of  defendant,  and  he 
most  recover  on  the  cause  of  action  allied. — 
Ison  V.  Halcomb  (Ky.)  813. 

f  15.  Where  in  ejectment  there  is  a  common 
source  of  title,  common  infirmities  affecting 
such  common  source  are  immateriaL— Feller  v. 
Ue  (Mo.)  1129. 

I  15.  Tlie  rule  that  plaintiff  in  ejectment 
most  recover  on  the  strength  of  his  own  title  is 
inapplicable  to  infirmities  anterior  to  the  title 
of  a  common  source. — Feller  t.  Lee  (Ma)  1120. 

in.  FLEADIHO  AED  EVXDEEOE. 

I  69.  Where  plaintiffs  suing  to  recover  land 
baaed  their  claim  on  a  deed  to  A.,  and  there 
was  a  latent  ambiguity  in  it,  it  was  unnecessary 
for  defendant  to  plead  this  ambiguity.— Justice 
T.  Justice  (Ky.)  351. 

i  81.  Defendant  in  ejectment  not  having 
pleaded  any  equitable  defense  could  not  defeat 
a  recoverv  by  showing  a  prior  defective  fore- 
closure of  a  deed  of  trust,  and  the  equitable 
right  to  redeem  outstanding  in  a  third  person. — 
Feller  v.  Lee  (Mo.)  1129. 

{  82.  One  suing  for  the  recovery  of  land  mast 
recover  on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  the  title  of  defendant,  and 
he  must  recover  on  the  cause  of  action  alleged. 
—Ison  T.  Halcomb  (Ky.)  813. 

ELECTION. 

Between  causes  of  action,  connti^  «r  defenses, 

see  Pleading,  (  869. 
Between  counts  in  indictment  or  information, 

see  Indictment  and  Information,  |  132. 
Between    testamentary    provisions    and    other 

rights  in  general,  see  Wilis,  |  785. 

ELECTIONS. 

Of  particular  officert. 
Corporate  officers  in  general,  see  (yorporationsk 
S  284. 

To  determine  particular  guettione. 
Amendment  or  revision  of  Constitution,  see  (Uon- 

stitational  Law,  |  9. 
Issuance  of  school  district  bonds,  see  Schools 

and  School  Districts,  {  97. 
Levy  of  school  taxes,  see  Schools  and  School 

Districts,  I  103. 
Public  expenditures,  see  Municipal  (Joriiorations, 

I  867. 

H.  OBDERIHO  OB  OAIXIKG  EI.EC- 
TXON,  AXD   NOTIOE. 

Election  to  determine  issuance  of  school  dis- 
trict bonds,  see  Sdiools  and  School  IMstricts, 
§97. 

Election  to  determine  levy  of  school  taxes,  see 
Schools  and  School  Districts,  |  108. 

I  88.  The  time  of  holding  an  election  is  one 
of  its  essential  ingredients.— Merwin  v.  Fussell 
(Ark.)  1021. 

ELECTRICITY. 

Electric  railroads,  see  Street  Railroads. 
Telegraph  and  telephone  lines,  see  Telegraplia 
and  Telephones. 

ELEVATORS. 

Grain  elevator^  see  Warehousemen. 

ELIGIBILITY. 

Of  witnesses,  see  Witnesses,  ft  40-160. 
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EMBEZZLEMENT. 

See  False  Personation ;  False  Pretenses ;  Lar- 
ceny. 

Civil  liability  for  conversiott,  see  Trover  and 
Conveision. 

EMINENT  DOMAIN. 

Dedication  of  proiterty  to  public  nse,  see  Ded- 
ication. 

Public  improvements  by  manicipalities,  see  Ma- 
nicipal  Corporations,  |{  280-149. 

XL  COMPEMSATIOX. 

(A)  IfeeeaaltT'  md  SaflteleneT'  In  General. 

{  68.  A  foreign  telephone  company  is  not 
exempt  from  payment  of  damages  to  abutting 
property  by  construction  of  its  lines  in  a  street 
under  a  permit  from  the  state  and  a  city. — 
Southivestem  Telegraph  &  Telephone  Co.  t. 
Smithdfal  (Tex.)  627. 

(B)  Talclnv      •'      InJwiBar      PropertT      •• 

Grovnd  for  Compemsatlon. 

I  88.  Where  a  railroad  was  completed  across 
plaintiff's  land  before  an  action  for  appropria- 
tion and  damages,  damages  for  the  obstruction 
of  water  courses  prior  to  the  action  were  re> 
coverable  therein.— Missouri  &  N.  A.  Ry.  Co.  ▼. 
Bratton  (Ark.)  231. 

i  100.  An  abutting  lot  owner  has  a  right  to 
grow  trees  on  the  sidewalk,  and  if  damaged  by 
telephone  wires,  contributing  to  depreciation  of 
market  value  of  property,  the  injunes  should  be 
considered  .98  if  caused  by  the  structure. — South- 
western TeleKTaph  &  Telephone  Co.  t.  Smith- 
deal  (Tex.)  627. 

f  100.  A  telephone  line  may  have  been  con- 
structed by  authority  of  law  and  with  due  care, 
ytf,  if  its  presence  on  the  street  causes  or  con- 
tnbutes  to  depreciation  of  "market  value"  of 
abutting  property,  the  company  is  liable. — Soutb. 
western  Telegraph  Sc  Telephone  Co.  v.  Smith- 
deal  (Tex.)  627. 

I  118.  Where  telephone  lines  are  constructed 
In  a  street,  the  structure  is  an  additional  bur- 
den.—Southwestern  Telegraph  &  Telephone  Co. 
V.  Smithdeal  <Tex.)  027. 

EMPLOYES. 

See  Master  and  Servant 

EMPLOYMENT. 

Of  broker,  aee  Broken,  f  8. 

ENDOWMENT. 

See  Dower. 

ENROLLMENT. 

See  Records. 

ENTICEMENT. 

Of  female,  see  Abduction. 

ENTRY. 

On  land,  by  force,  see  Forcible  Entry  and  De- 
tainer. 


ENTRY,  WRIT  OF. 


Actions  for  damages  for  wrongful  entry  upon 
or  injury  to  real  property,  see  Trespass. 

Actions  for  forcible  entr^  and  detainer,  see 
Forcible  Entry  and  Detainer,  gf  4-29. 

Actions  for  recovery  of  possession  of  real  prop- 
erty, and  damages  for  detrition  thereof  see 
Ejectment;    Trespass  to  Tiy  Title. 


EQUITABLE  DEFENSES. 

In  actions  at  law,  see  Action,  S  24. 

EQUITABLE  ESTATES. 

See  Mortgages;   Trusts. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  f|  78-98;  Set-Ofl  and  Counter- 
claim, i  a 

EQUITY. 

Equitable  action  as  distinguished  from  action  at 

law,  «ee  Action,  i  24. 
EVjuitable  defenses  in  action  at  law,  see  Action, 

i  24. 
Equitable  estates,  see  Mortgages;   Trusts. 
Ekiuitable  estoppel,  sec  Estoppel,  S$  78-98. 
Elguitable  set-off,  see  Set-OS  and  Counterclain(i, 

Of  redemption,  see  Chattel  Mortgages,  i  295; 

Mortgages,  {  584. 
Transfer  of  causes  from  equity  docket  to  law 

docket,  and  vice  versa,  see  Trial,  g  11. 
Transfer  of  cause  to  law  docket,  see  Trial,  | 

Pmrticular  tuhjeett  of  eguitahU  jurUdietion  and 
eguitahle  remedie*. 

See  Cancellation  of  Instruments;  Fraudulent 
Conveyances,  f {  222-806 ;  Injunction  ;  Quiet- 
ing Title ;  Receivers ;  Reformation  of  Instru- 
ments;   Specific  Performance;   Trusts. 

Contribution  among  co-sureties,  see  Principal 
and  Surety,  §  200. 

Establishment  and  enforcement  of  trust,  see 
Trusts,  ff  said,  366. 

Relief  from  judgment,  see  Judgment,  i{  407- 
463. 

Review  on  appeal. 

Necessity  of  exceptions  for  purpose  of  review 
in  equitable  actions,  see  Appeal  and  Error, 
8  25d. 

Scope  and  extent  of  review  in  equitable  actions, 
see  Appeal  and  Error,  |  1009. 

I.  JUBISDIOTION.  PRINOIFX.es,  AND 
MAXXMS. 

(B)  Remedy   at    Lair    and    Haltlplidty    of 
Salt*. 

To  establish  and  enforce  trust,  see  Trusts,  { 


XL  XJkOHES    AND    STAI.E    DEBIAHDS. 

See  Quieting  Title,  i  29. 

To  confirm  or  try  tax  title,  see  Taxation,  {  80r>. 

i  73.  To  justify  a  decree  divesting  title  to 
land,  which  title  has  existed  for  many  years, 
upon  oral  testimony  of  others  than  the  original 

Earties,  held,  that  the  chancellor  must  be  satis- 
ed    by   clear   and   positive    proof.— McKee    v. 
Downing  (Mo.)  7. 

HI.  PASTIES  AND  PROCESS. 

To  establish  and  enforce  trust,  aee  Trusts,  | 
366. 

V.  EVIDENCE. 

In  particular  proceeding*. 

See  Injunction,  fg  128,  130. 

For  divorce,  see  Divorce,  §g  115,  129. 

For  relief  from  judgment,'  see  Judgment,  g  461. 

To  cancel  written  instrument,  see  Cancellation 
of  Instrnments,  gg  45,  47. 

To  foreclose  mortgages,  see  Mortgages,  g  463. 

To  reform  written  instrument,  see  Reformation 
of  Instruments,  g  45. 

To  set  aside  transfers  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyances, g§  271-299. 
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Vm.  HEABIHCk  S1TBMI88IOK  OF  IS- 
SUES TO  jnmir,  axd  reheabino. 

In  suits  for  injunction,  see  Injunction,  {  130. 

In  suits  to  set  aside  transfecs  in  fiaud  of  cred- 
itors or  subsequent  purchasers,  see  Fraudu- 
lent Conveyances,  i  308. 

X.  DEGREE  AND  ENFOBOEKENT 
THEREOF. 

For  divorce,  see  Divorce,  S  168. 

EQUITY  OF  REDEMPTION. 

See  Mortgages,  |  594. 

ERROR,  WRIT  OF.         , 

See  Appeal  and  Error. 

ESTABLISHMENT. 

Of  boundaries,  see  Boundaries,  H  37-R4. 

Of  schools,  see  Schools  and  School  Districts,  S 

10. 
Of  street  railroads,  see  Street  Railroads,  Si  24, 

Of  telegraphs  or  telephones,  see  Telegraphs  and 

Telephones,  |_20. 
Of  trusts,  see  Trusts,  |S  359,  366. 

ESTATES. 

Bankrupts'  estates,  see  Bankruptcy. 

Created  by  deed,  see  Deeds,  {  124. 

Created  by  will,  see  Wills,  H  600-612. 

Decedents  estates,  see  Descent  and  Distribu- 
tion ;    Executors  and  Administrators ;    Wills. 

Restrictions  on  creation  of  perpetuities,  see  Per- 
petuities. 

Particular  estate*. 
See  Dower ;    Homestead  ;    Life  Estates. 
Estates  for  years,  see  Landlord  and  Tenant 
Tenancy  in  common,  see  Tenancy  in  Common. 

f  1.  The  distinction  between  estate  on  limi- 
tation and  one  on  condition,  stated, — Diamond  v. 
Rotan  (Tex.  Civ.  App.)  196. 

{  10.  Under  a  deed  containing  a  limitation 
over  in  a  certain  event,  held,  that  the  grantee 
after  the  grantor's  death  became  seised  of  the 
fee-simple  title  by  a  merger  of  estates  so  as  to 
avoid  the  effect  of  the  limitation.— Diamond 
V.  Rotan  (Tex.  Civ.  App.)  196. 

S  10.  Sayles"  Ann.  Civ.  St.  1897,  art.  626, 
providing  that  merger  of  estates  should  not  af- 
fect the  remainder,  held  not  to  prevent  a  merger 
of  estates  in  the  grantee  in  a  deed  so  as  to  de- 
feat a  condition  therein.— Diamond  v.  Rotan 
(Tex.  Civ.  App.)  190. 

ESTOPPEL 

X.  BT  RECORD. 

.  By  judgment,  see  Judgment,  §S  603,  617,  707- 

7r~ 


732. 


XL  BT  DEED. 


(A)  CreatloB    and    Operation    In    General. 

I  28.  Heirs  of  an  administratrix  conveying 
the  lands  of  her  husband  held  estopped  to  claim 
any  interest  in  such  lands.— Broocks  y.  Payne 
(Tex.  Ctv.  App.)  463. 

S  29.  Where  one  party  claimed  under  a  war- 
ranty deed,  and  the  other  parties  claimed  under 
a  patent  issued  upon  a  survey  made  under  a 
land  warrant  issued  to  the  same  grantor,  both 
parties  claimed  under  the  same  grantor,  and 
could  not  dispute  his  title.— Martin  v.  Bentley 
(Ky.)  873. 


i  32.  A  grantee  accepting  a  second  deed  held 
estopped  from  claiming  any  land  not  embraced 
therein. — Poitevent  v.  Scarborough  (Tex.)  87. 

(B)  Katates  and  Riarhta  Snbaeanentlr  Ae- 
anlred. 

{  45.  Persons  claiming  under  a  patent  issued 
under  a  land  warrant  assigned  to  them  by  a 
grantor  held  to  take  title  subject  to  the  riehta 
of  the  grantee.— Martin  v.  Bentley  (Ky.)  873. 

m.  EQUITABUB  ESTOPPEIb 

To  attert  or  deny  particular  facts,  rights,  claims, 
or  UahHitie*. 

See  Partnership,  {|  37,  88. 

Authority  of  officers  and  agents  of  corporations 
in  general,  see  Corporations,  S  42oi. 

Defects  in  or  objections  to  notice  and  proof  of 
loss  under  insurance  policy,  aee  Insurance,  f 
559. 

Grounds  for  avoidance  or  forfeiture  of  insur- 
ance policy,  see  Insurance,  |§  372-392. 

Right  to  require  notice  and  proof  of  loss  un- 
der insurance  policy,  see  Insurance,  §  559. 

Validity  of  insurance  policy,  see  Insurance,  H 
372^92. 

To  mcAntain  or  oppose  particular  remedies  or 
defenses. 

See  Specific  Performance,  i  101. 

Appeal  or  other  proceeding  for  review,  see  Ap- 
peal and  Error,  Si  154,  882;  Criminal  Law, 
S  1137. 

Objections  to  evidence,  see  Trial,  {  105. 

(B)  Gronnda  of  Estoppel. 

{  78.  Where  defendant  bad  agreed  in  writing 
to  sell  plaintiff  his  farm,  and  subsequently  told 
plaintiff  be  would  secure  a  loan  for  him,  keM 
that  he  was  not  estopped  to  repudiate  this 
promise  by  the  fact  that  plaintiff  relied  upoiTit, 
there  being  no  consideration  for  the  promise. — 
Norris  v.  Xietchworth  (Mo.  App.)  559. 

i  92.  Parties  receiving  the  proceeds  of  a 
partition  sale^  knowing  them  to  be  such,  held 
estopped  to  question  the  validity  thereof. — 
Hector  v.  Mann  (Mo.)  1109;  Same  v.  Warren 
(Mo.)  1119. 

{  92.  Where  plaintiffs  accepted  the  proceeds 
of  a  partition  sale,  they  thereby  elected  to  af- 
firm the  sale  and  were  estopped  to  question  it. 
—Hector  v.  Warren  (Mo.)  1119. 

(O  Peraoas  AJteeted. 

i  98.  A  subsequent  purchaser  of  a  part  of  a 
tract  of  land,  hmd  estopped  from  denying  that 
a  strip  of  land  had  been  previously  conveyed.-* 
Brown  v.  Patterson  (Mo.)  1. 

EVIDENCE. 

See  Depositions ;   Witnesses. 

Absence  of  evidence,  ground   for  continuance. 

see  Continuance,  |  26 ;  Criminal  Law,  {{  594- 

598. 
Admissibility  under  pleadings,  see  Pleading,  | 

OoO. 

Applicability  of  instrtictdons  to  evidence,  se* 
Criminal  Law,  §  814;   Trial,  {  252. 

CJomments  of  counsel  on  matters  not  sustained 
by  evidence,  see  Criminal   Law,  {  719. 

Comments  of  judge  on  evidence,  or  witnesses, 
see  Criminal  Law,  i  656. 

Exceptions  to  evidence,  see  Trial,  |  105. 

Instructions  as  to  rules  of  evidence,  see  Crim- 
inal Law,  »  778-787 ;  Trial,  li  203,  237. 

Instructions  ignoring,  see  Trial,  {  253. 

Instructions  on  evidence  or  witnesses  as  inva- 
sion of  province  of  jury,  see  Trial,  |S  191, 
194. 
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Motion  to  strike  oat  evidence,  aee  Trial,  !  9fi. 
Kewly  discovered  evidence  eronnd  for  new  trial, 

see  Criminal  Law,  H  9S#^B45;  New  Trial,  «$ 

102,  1!50. 
Objections  to  evidence,   see  Criminal  Law,  i 

695. 
Questions  of  fact  for  jury,  see  Criminal  Law, 

Si  741,  742;   Trial,  {{  130-143. 
Reception  at  trial,  see  Criminal  Law.  §g  6155- 

67S;  Homicide,  i  266;  Trial,  §|  41-i05. 
Reception  by  arbitrators,  see  Arbitration  and 

Award,  I  34. 
Waiver  and  correction  of  errors  in  rnliDgs  as 

to  admissibility  of  evidence,  see  Trial,  i  412. 

As  to  particular  fact*  or  iiiuet. 

See  Adverse  Possession,  {§  67,  85;  Alteration 
of  Instruments,  |  29;  Boundaries.  {  37;  Com- 
promise and  Settlement,  {  23;  Dedication,  g 
44, 

Acceptance  of  deed,  see  Deeds,  {  194. 

Acknowledgment  of  written  instruments,  see 
Acknowledgment,  I  62. 

Adultery  as  ground  for  divorce,  see  Divorce,  (} 
115,  129. 

Agency,  see  Brokers,  |  8;  Principal  and  Agent, 
1  23. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  §  280. 

Authority  of  corporate  officer  or  agent,  see  Cor- 
porations, I  432. 

Bar  of  statute  of  limitations,  see  Limitation  of 
Actions,  i  196. 

Breach  of  warranty  on  exchange  of  property, 
see  Exchange  of  Property,  i  13. 

Competency  of  witness,  see  Witnesses.  {  40. 

Consideration  of  bill  or  note,  see  Bills  and 
Notes,  {  493. 

Consideration  of  contract,  see  Contracts,  §  88. 

Construction  of  contracts  of  sale,  see  Sales,  i 
87. 

Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  {  281. 

Creation,  existence,  and  validity  of  trust,  see 
Trusts,  (I  44,  89. 

Damages,  see  Damages,  {{  163-189. 

Death,  see  Death,  i  2. 

Delay  in  transportation  or  delivery  of  goods, 
see  Carriers,  |{  104.  185. 

Delivery  of  deed,  see  Deeds,  f  200. 

Execution  of  deed,  see  Deeds,  g  207. 

Fraud  in  procuring  settlement,  see  Compromise 
and  Settlement,  |  28. 

Frand  or  undue  influence  in  procuring  execution 
of  will,  see  Wills,  gg  163,  166. 

Fraudulent  conveyance,  see  Fraudulent  Convey- 
ances, gg  271-299. 

Good  faith  of  purchaser  of  bill  or  note  and  pay- 
ment of  value,  see  Bills  and  Notes,  {  509. 

Good  faith  of  purchaser  of  land,  see  Vendor 
and  Purchaser,  gg  242-244. 

Impairment  of  earning  capacity,  see  Damages, 
(  173. 

Incompetency  of  fellow  servant,  see  Master  and 
Servant,  g  279. 

Insanity  of  insured,  see  Insurance,  g  665. 

Insolvency  of  maker  of  note,  see  Bills  and 
Notes,  g  516. 

Loss  of  or  injury  to  goods  in  course  of  trans- 
portation, see  Carriers,  g  185. 

Loss  of  or  injury  to  property  in  general,  see 
Damages,  f  174. 

Negligence  of  fellow  servant,  see  Master  and 
Servant,  i  279. 

Negligence  of  master  causing  injury  to  servant, 
see  Master  and  Servant,  g  278. 

Faymeut,  see  Payment,  g{  65-75. 

Payment  of  bill  or  note,  see  Bills  and  Notes,  g 
527. 

Proximate  cause  of  death  of  guest  at  lodging 
house,  see  Innkeepers,  g  10. 

Testamentary  capacity,  see  .Wills,  g  52. 

Title  of  mortgagor,  see  Mortgages,  g  463. 

Title  to  property  sold  at  tax  sale,  see  Taxation, 
f  789. 

Validity  of  deed,  see  Deeds,  g  211. 


/»  actiont  by  or  affaintt  partietUar  elatsei  of 
perions. 

See  Adjoining  Landowners,  g  7;  Brokers,  gg 
84-86;  Oarriers,  gg  104,  186,  228,  270,  316- 
318,  881;  Master  and  Servant,  gg  40,  05, 
205-281;  Municipal  Corporations,  g  819; 
Principal  and  Agent,  g  190;  Railroads,  gg 
347,  3§8,  441,  443,  481,  482. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  g  66. 

In  particuJar  civil  actioni  or  proceedingt. 

See  Forcible  Entry  and  Detainer,  g  29;  Tres- 
pass to  Try  Title,  g  38. 

For  breach  of  contract  by  servant,  see  Master 
and  Servant,  g  65. 

For  breach  of  contract  for  carriage  of  passen- 
ger, see  Carriers,  g  276. 

For  breach  of  contract  of  sale,  see  Sales,  gg 
383,  384,  415. 

For  breach  of  warranty  of  goods  sold,  see  Sales, 
g441. 

For  compensation  of  broker,  see  Brokers,  gg 
ol  80. 

For  death  of  guest  at  lodging  house,  see  Inn- 
keepers, g  10. 

For  delay  in  transportation  or  delivery  of  goods, 
see  Carriers,  gf  104, 185. 

For  delay  in  transportation  or  delivery  of  live 
stock,  see  Carriers,  g  228.. 

For  divorce,  see  Divorce,  g|  115,  129. 

For  ejection  of  passenger  or  intruder  from  train, 
see  Carriers,  g  381. 

For  equitable  relief  against  judgment,  see  Judg- 
ment, g  461. 

For  injunction,  see  Injunction,  gg  128, 130. 

For  injuries  at  railroad  crossings,  see  Railroads, 
g  347. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  g  819. 

For  injuries  from  fires  caused  by  operation  of 
railroads,  see  Railroads,  gg  481,  4^. 

For  injuries  from  negligence,  see  Negligence,  gg 
121,  134. 

For  injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  g  00. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  gg  441,  443. 

For  injuries  to  passengers,  see  Carriers,  §g 
816-318. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  g  3'J8. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, g§  205-281. 

For  loss  of  or  injury  to  goods  in  course  of  trans- 
portation, see  Carriers,  g  185. 

For  loss  of  or  injury  to  live  stock  in  course  of 
transportation,  see  Carriers,  g  228. 

For  malicious  prosecutions,  see  Malicious  Pros- 
ecution, gS  56,  04. 

For  new  trial,  see  New  Trial,  g  150. 

For  price  or  value  of  goods  sold,  see  Sales,  g 
359.- 

For  wrongful  discharge  of  servant,  see  Master 
and  Servant,  g  40. 

On  judgment,  see  Judgment,  g  942. 

Probate  proceedings  and  actions  relating  to 
wills  or  probate,  see  Wills,  g  302. 

To  cancel  written  instrument,  see  Cancellation 
of  Instruments,  gg  45,  47. 

To  establish  boundaries,  see  Boundaries,  g  37. 

To  foreclose  mortgage,  see  Mortgages,  g  403. 

To  protect  easement,  see  Easements,  g  01. 

To  recover  earnest  money  from  broker,  see  Bro- 
kers, g  106. 

To  recover  property  exchanged,  see  Exchange 
of  Property,  g  13. 

To  reform  written  instrument,  see  Reforma- 
tion of  Instruments,  g  45. 

To  set  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyances, gg  271-299. 
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In  criminal  proBecution*. 

See  AdoIter7,  t  14;  Assault  and  Battery,  ft 
83-92;  Burglary,  f  41;  Criminal  Law,  If 
304-560:  Gaining,  I  97;  Homicide,  ««  144- 
257;  Incest,  {  13;  Larceny,  8§  45-64;  Bape, 
<{  43-54;   Seduction,  |  40. 

A^lication  for  new  trial,  see  Criminal  Law,  f  S 

Violations  of  liquor  laws,  see  Intoxicating  Lia- 
uors,  it  233.  230. 

Review  and  procedure  thereon  in  appellate 

courts. 

Matters   considered   in   determining  questions, 

see  Appeal  and  Error,  |  837. 
Presentation  of  evidence,  by  bill  of  exceptions, 

case,  or  statement,  see  Appeal  and  Error,  i 

54& 
Beview  of  rulings  as  dependent  on  motion  for 

new  trial  in  lower  court,  see  Appeal  and  Er- 
ror, {  289. 
Beview  of  rulings  as  dependent  on  prejudicial 

nature  of  error,  see   Appeal  and   Enror,  {{ 

1050-1057. 
Beview  of  rulings  as  dependent  on  presentation 

of  evidence  in  record,  see  Criminal  Law,  IS 

1120-1124. 
Beview  of  sufficiency  of  evidence,  see  Api>eal 

and  Error,  H  294,  993-1011;   Criminal  Law, 

a  1159,  1160. 

X.  JUDICIAL  KOTIOE. 

In  criminal  prosecutions,  see  Criminal  Law,  { 
304. 

i  12.  Courts  may  take  judicial  notice  that  a 
county  has  less  than  a  certain  population. — 
Davidson  v.  Schmidt  (Mo.  App.)  552. 

i  20.  The  court  takes  judicial  notice  of  the 
custom  that  authority  to.  a  broker  to  sell  land 
carries  with  it  the  obligation  to  furnish  an 
abstract  of  title.— Watkins  v.  Thomas  (Mo. 
App.)  1063. 

i  20.  The  Court  of  Civil  Appeals  will  take 
judicial  notice  that  the  greater  part  of  a  rail- 
road's rolling  stock  is  required  to  be  constantly 
in  use  on  its  various  lines,  but  that  only  a  com- 
paratively small  portion  would  be  normally  in 
a  certain  city.— City  of  Tyler  v.  Coker  (Tex. 
Civ.  App.)  729. 

{  22.  The  Court  of  Civil  Appeals  will  take 
judicial  notice,  as  a  geographical  fact,  that  a 
specified  railroad  operates  a  main  line  and 
branches  within  the  state,  traversing  different 
counties,  and  that  some  of  those  lines  do  not 
pass  through  a  certain  city. — City  of  Tyler  v. 
Coker  (Tex.  Civ.  App.)  729. 

{  25.  The  court  takes  judicial  notice  of  an 
Incorporated  municipali^  and  its  location. — 
Scheffler  v.  City  of  Hardin  (Mo.  App.)  569. 

i  43.  The  court,  in  an  action  on  the  bond  of 
a  sheriff  for  a  false  return,  held  not  authorized 
to  take  judicial  notice  of  the  fact  that  plaintiff 
appeared  in  such  action. — State  ex  rel.  Armour 
Packing  Co.  v.  Dickmann  (Mo.  App.)  29. 

XI.  PRESUMPTIONS. 

Bebuttal  of  presumption  of  death  from  absence, 
see  Death,  {  2. 

Aa  to  particular  facte  or  ietuet. 

Acceptance  of  deed,  see  Deeds,  {  194. 

Authority  of  husband  as  wife's  agent,  see  Hus- 
band and  Wife,  i  138. 

Competency  of  minor  as  witness,  see  Witnesses, 
!  40. 

Death,  see  Death,  S  2. 

Xeglieence  of  connecting  carrier,  see  Carriers, 
{  185. 

Payment,  see  Payment,  |i  65. 

Prejudice  from  error  in  trial  court,  see  Appeal 
and  Error.  I  1031. 

Unsafe  condition  of  buildings  on  adjoining  lands, 
see  Adjoining  Landowners,  $  7. 


In  particular  civil  actioni  or  proceeding*. 
For  injuries  from  negligence,  see  Negligence,  | 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Baiiroads,  (  441. 

For  injuries  to  passengers,  see  Carriers,  I  316. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, I  265. 

For  loss  of  or  injuries  to  goods  by  oonnectinfp 
carriers,  see  Carriers,  {  185. 

For  malicious  prosecution,  see  Malicious  Pros- 
ecution. S  66. 

I  54.  Under  the  facts,  held  it  could  not  be 
presumed  from  a  sheriff  seizing  property  in  re- 
plevin that  the  bond  was  delivered  to  and  ap- 
proved by  him,  as  required  by  Bev.  St  1889, 
c.  56,  i  4465  (Ann.  St.  1906,  p.  2450).  to  be 
the  statutory  bond  authorizing  summary  jndg- 
ment.— Huttig-McDermid  Pean  Button  On,  v. 
Springfield  Shirt  Co.  (Mo.  App.)  1094. 

i  54.  One  presumption  cannot  be  made  the 
basis  of  another  presumption. — Missouri,  K.  & 
T.  By.  Co.  of  Texas  v.  Byrd  (Tex.  Civ.  App.> 
738. 

t  67.  Where  It  appears  that  a  certain  judge' 
presided  at  some  of  the  judicial  steps  in  a  par- 
tition proceeding,  It  will  be  presumed  in  the 
absence  of  a  showing  to  the  contrary  that  he 
presided  throughout. — Hector  v.  Mann  (Mo.) 
1109;   Same  v.  Warren  (Mo.)  1119. 

I  71.  Where  a  notice  of  renewal  was  sent  by 
mail,  it  is  presumed  to  have  been  received,  but 
this  presumption  may  be  rebutted.— Bluthenthat 
V.  Atkinson  (Ark.)  610. 

i  71.  The  receipt  of  a  letter  will  be  presumed 
from  proof  that  it  was  properly  addressed, 
stamped,  and  mailed. — Sills  v,  Bnrge  (Ma  App.> 
605. 

S  71.'  Where  there  was  no  evidence  that  a 
letter  constituting  a  part  of  a  contract  was 
mailed,  that  the  writer  testified  that  he  dictated 
it  to  his  stenographer,  and,  according  to  the 
usual  course  of  business,  it  must  have  been 
mailed,  did  not  raise  a  presumption  that  it  was 
received  by  the  addressee. — Sills  v.  Burge  (Mo. 
App.)  605. 

I  83.  The  law  held  to  presume  that  public 
officers  will  perform  their  duties  when  called 
on.— State  ex  rel.  Abbott  v.  Adcock  (Mo.)  1100. 

III.  BUBDEX  OF  PROOF. 

A*  to  particular  facts  or  ietue*. 

See  Damages,  {  163. 

Compensation  of  broker,  see  Brokers,  {  84. 

Condition  of  buildings  on  adjoining  lands,  see 
Adjoining  Landowners,  f  7. 

Consideration  of  bill  or  note,  see  Bills  and 
Notes,  i  493. 

Error  in  trial  court,  see  Appeal  and  Error,  { 
901. 

Fraud  or  undue  influence  in  procuring  execu- 
tion of  will,  see  Wills,  i  163. 

Fraudulent  conveyance,  see  Frandulent  Con- 
veyances, S§  271,  276. 

Good  faith  of  purchaser  of  bill  or  note  and  pay- 
ment of  value,  see  Bills  and  Notes,  {  497. 

Good  faith  of  purchaser  of  land,  see  Vendor 
and  Purchaser,  {  242. 

In  justice  court,  see  Justices  of  the  Peace,  {. 

Payment,  see  Payment,  i  67. 
Testamentary  capacity,  see  Wills,  |  52. 

In  particular  civil  actiont  or  proceedinga. 
See  Trespass  to  Try  Title,  S  38. 
For  breach  of  contract  of  sale,  see  Sales,  t  415. 
For  injuries  to  animals   on  or   near  railroad 

tracks,  see  Railroads,  {  441. 
For  injuries  to  servants,  see  Master  and  Serr- 

ant.  {  265. 
On  insurance  policies,  see  Insurance,  |  646. 
To  restrain   execution,   see   Execution,   {   172. 
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To  set  aside  tramfen  in  fraud  of  crediton  or 
sntMequent  porchasers,  ■«•  Fraadnlent  Con- 
veyances, §§  271,  276. 

I  81.  Where  the  allegations  of  an  answer 
and  connterdaim  were  denied  by  the  reply,  and 
no  proof  was  offered  to  establish  the  defenses 
get  up  therein,  judgment  properly  went  against 
defendant  as  to  such  defenses. — Hemdon  v. 
Louisville  Nat  Banking  Co.  (Ky.)  835. 

(96.  In  an  action  for  damages  to  plaintitTs 
land,  through  an  overflow  from  construction  of 
defendant's  road,  an  instruction  as  to  burden  of 
proof  held  erroneous, — Gurley  v.  San  Antonio 
&  A.  P.  Ry.  Co.  (Tex.  Civ.  App.)  602. 

IV.  BEiaVAWOT,  MATEBIAUTT.  AMP 
OOMPETElfOT  IH  OENEBA^. 

(A)  Faots  In  Isane  sad  Relevant  to  Issnes. 

In  criminal  prosecutions,  see  Criminal  Law,  {| 
338-366. 

i  100.  The  receipt  of  a  letter  may  be  shown 
by  circumstantial  evidence.— Sills  v.  Surge  (Mb. 
App.)  605. 

I  113.  The  actual  value  of  a  mining  lease  is 
not  shown  by  evidence  of  what  a  subsequent 
lease  on  the  same  tract  brought  on  a  sale  four 
or  five  years  later. — Pitman  v.  Ball  (Mo.  App.) 
1082. 

{  113.  Trade  publications  hetd  inadmissible 
to  show  marlcet  price  of  a  delayed  shipment  of 
sheep  at  the  place  of  destination  on  a  certain 
date.— Galveston,  H.  ft  S.  A.  Ry.  Co.  v.  Word 
(Tex.  Civ.  App.)  478. 

(B)  Res  Qesta. 

In  criminal  prosecutions,  see  Criminal  Law,  { 


i  127.  Expressions  of  pain  uttered  by  a  ^r- 
son  receiving  a  personal  injury  ^eld  admissible 
as  illustrative  of  the  character  and  extent  of 
the  injury.— St.  Loais  Southwestern  Ry.  Co.  v. 
Jackson  (Ark.)  241. 

I  128.  A  physician  in  describing  the  result 
of  an  examination  of  a  patient  sustaining  a  per- 
sonal injury  held  authorised  to  give  certain 
statements  of  the  patient  made  to  him  in  the 
course  of  the  exammation.— Brady  v.  Springfield 
Traction  Co.  (Mo.  App.)  1070. 

(O  Blmilnr  Facts  and  Transaetlons. 

Other  offenses,  see  Criminal  Law,  H  360,  372. 

i  142.  In  an  action  for  breach  of  contract  to 
install  a  pumping  plant  on  a  rice  plantation  re- 
sulting in  the  loss  of  rice  crops,  certain  evidence 
hetd  admissible  on  the  issue  of  damages. — Erie 
City  Iron  Works  v.  Noble  (Tex.  qiv.  App.)  172. 

<D)  Matcrialltr. 

In  criminal  prosecutions,  see  Criminal  Law,  f 
384. 

i  147.  Negative  evidence  is  adpissible  to  dis- 
prove the  sounding  of  the  whistle  at  a  crossing. 
—Chesapeake  ft  O.  Ry.  Co.  ▼.  Brashear's  Adm*! 
(Ky.)  277. 

(B)  Coaspeteney. 

In  criminal  prosecutions,  see  Criminal  Law,  SS 
384-386. 

V.  BEST  AMD  SEOOHBAKT  EVIDEMOS. 

In  criminal  prosecutiona,  see  Criminal  Law,  {{ 

308-404. 
Parol  evidence  to  supply  lost  execntion,   see 

Records,  S  17. 

f  laS.  To  show  that  a  person  is  insolvent, 
secondary  evidence  that  he  had  filed  a  petition 
in  bankruptcy  and  turned  over  his  property  to 


the  trustees  is  improper.— First  Nat  Bank  v.- 
Robinson  (Tex.  Civ.  App.)  177. 

I  ITL  In  an  action  against  a  railroad  com- 
pafny  for  injuries  to  a  passenger  by  failing  into 
a  hole  on  another's  land,  adjacent  to  an  ap- 
proach to  the  depot,  the  admission  of  a  cer- 
tified copy  of  a  deed  held  to  relate  to  a  col- 
lateral matter,  so  that  it  need  not  be  shown 
that  the  original  was  not  obtainable  before  in- 
troducing the  certified  copy.— St  Louis  &  8.  F. 
R.  Co.  T.  CaldweU  (Ark.)  1034. 

i  174.  In  an  action  for  injuries  from  fire  set 
by  sparks  from  passing  locomotives,  admission 
of  copies  of  certain  train  records  held  error, — 
Cathey  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
(Tex,  Civ.  App.)  217. 

i  175.  Field  notes  and  maps  prepared  for 
and  used  in  the  general  land  office,  held  admis- 
sible as  original  evidence.— Finberg  v.  Gilbert 
(Tex.  Civ.  App.)  979. 

VI.  DEMONSTRATIVE    EVIDEKOE. 

In  criminal  proaecntion,  see  Criminal  Law,  i' 
404. 

vn.  ADMUsioirs. 

(A)  Hatare,  Foras,  aad  laeidenta  la  Gen- 
eral. 

i  213.  Where  there  was  no  evidence  of  anv- 
negotiations  for  a  compromise,  plaintiff's  testi- 
mony that  defendant  made  her  an  offer  of  settle- 
ment, but  they  did  not  settle,  was  admissible; 
being  merely  the  recital  of  a  fact— Hilbum  v. 
Phcenix  Ins.  Co.  (Mo.  App.)  63. 

I  21S.    A  statement  signed  by  plaintiff  in  a* 
personal  injury  action,  giving  the  circumstances 
of  his  injury,  held  admissible  as  a  declaration 
against  interest.— St  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Dallas  (Aik.)  247. 

(C)  By  Oraatoni,  Fonner  Ownera,  or  Prl-r- 

les. 

I  230.  Admissions  made  by  one  in  possessioni 
of  real  estate  as  to  his  claims  may  be  proved' 
by  third  peiBons  as  against  his  subsequent  pur- 
chaser.— Brown  v.  Patterson  (Mo.)  1. 

(D)  By  Aarenta  or  Other  RepreaentatlTca.. 

I  241.  In  a  broker's  action  for  commissions- 
for  procuring  the  sale  of  land,  evidence  held  ad- 
missible as  against  all  of  defendants  as  to  state- 
ments to  plaintiff  by  the  son  of  one  defendant,, 
relating  to  the  sale  of  the  property.— Sills  v.. 
Burge(Mo.  App.)  605. 

(B)  Proof  aad  BSeet. 

t  265.  The  receipt  of  a  letter  may  be  shown 
by  admissions  of  the  person  to  whom  it  was  ad- 
dressed.— Sills  T.  Barge  (Mo.  App.)  606. 

Vm.  DEOIJIRATIOKS. 

(A)  Ifatnre,  Form,  and   laeldcnta  In  Gen- 
eral. 

{  267.  In  proceedings  to  restrain  defendant 
from  re-engaging  in  the  photograph  business, 
evidence  of  plaintiff  as  to  a  statement  made  by- 
defendant  to  plaintiff's  partner  held  not  mere- 
hearsay,  but  admissible  for  the  Jury  to  deter- 
mine whether  the  statement  induced  plaintiff 
to  act.— Parriah  v.  Adwell  (Tex.  Civ.  App.)  441. 

f  269.  In  an  action  on  a  life  policy  where- 
it  appears  that  insured  disappeaiea  and  has  not 
been  heard  from  for  more  than  seven  years, 
evidence  of  declarations  by  insured  when  he 
left  home,  of  the  panose  of  his  trip,  and  when 
he  would  return.  Is  admissible. — Bradley  v.  Mod- 
em Woodmen  of  America  (Mo.  App.)  68. 

I  274.  Where  a  father  conveyed  to  a  son  and> 
a  daughter  parts  of  a  tract  of  land,  declara- 
tions made  by  him  as  to  the  boundary  between 
them    held    competent    evidence    against    those- 
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claimini;  under  the  daughter.— Justice  r.  Justice 
(Ky.)  351. 

XX.   HEAB8AT. 

I  314.  In  an  action  for  injuries  to  a  pas- 
tienger,  evidence  by  a  witness  that  the  person 
injured  had  told  her  that  she  had  attempted  to 
oommit  abortion  on  herself  would  be  hearsay. — 
El  Paso  &  N.  B.  Ry.  Coi  v.  Landon  (Tex.  Civ. 
App.)  744. 

8  317.  Certain  testimony  of  a  witness,  in  an 
action  against  a  telegraph  company  for  delay 
in  delivering  a  message,  held  inadmissible  as 
hearsay. — Western  Union  Telegraph  Co.  v. 
Douglass  (Tex.  Civ.  App.)  488. 

i  318.  In  an  action  for  injuries  from  fire  set 
by  sparks  from  passing  locomotives,  allowing  a 
witness  to  read  from  certain  train  records  not 
made  in  his  presence,  held  error. — Cathey  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  (Tex.  Civ.  App.) 

I  318.  In  an  action  for  injuries  from  fire  set 
by  sparks  from  passing  locomotives,  held  proper 
to  allow  the  train  dispatcher  to  testify  from 
information  on  tiis  "train  sheet"  as  to  certain 
matters.— Cathey  v.  Missouri,  K.  &  T.  Ry.  Oo. 
of  Texas  (Tex.  CSv.  App.)  217. 

{  322.  Evidence  of  rumors  in  the  vicinity  of 
the  home  of  a  person  who  has  not  been  heard 
from  for  more  than  seven  years,  as  to  the  cause 
of  his  leaving  home,  is  hearsay,  and  inadmissible. 
— Bradley  v.  Modern  Woodmen  of  America  (Mo. 
App.)  69. 

X.  DOOUMEirTART  EVIDENOIi. 

Depositions,  see  Depositions,  |  QG. 

In  criminal  prosecutions,  see  Criminal  Law,  S 

43& 
Use  of  writings  to  refresh  memory  of  witness, 

see  Witnesses,  {  255; 

<B)  Bzempllficatlons,      Transerlpta,      and 
Certlfled  Copies. 

f  342.  An  indorsement  made  on  an  original 
grant  of  land  on  file  in  the  General  Land  Of- 
fice held  an  archive  of  the  office,  rendering  a 
certified  copy  of  the  indorsement  admissible  in 
evidence.— Davidson  v.  Ryle  (Tex.)  616. 

I  342.  A  certified  sketch  from  a  map  held  ad- 
missible as  evidence  of  whatever  appears  there- 
on.—Finberg  V.  Gilbert  (Tex.  Civ.  App.)  979. 

S  348.  A  certificate  to  a  copy  of  a  foreign 
judgment  held  sufficient.— Vam  v.  Arnold  Hat 
Co.  (Tex.  Civ.  App.)  693. 

(C)  Private  'Wrltinva  and  Pnbltcatlons. 

Admissibilitv  of  catalogues  as  evidence  of  sale, 

see  Sales,  i  87. 
In  criminal  prosecations,  see  Criminal  Law,  { 

438. 


<D)   ProdnotlOB, 


AvthentleatloD, 
feet. 


and    Bt- 


l  372.  Sayles'  Ann.  Civ.  St.  1897.  art.  2312, 
as  amended  by  Act  April  23,  1907  (Gen.  Laws 
1907,  p.  308,  c.  165),  held  not  to  authorize  the 
admission  of  a  will  in  evidence,  in  the  absence 
of  a  judgment  probating  it.— Dean  t.  Furrb 
(Tex.  Civ.  App.)  481. 

XI.  PABOX.    OB    EXTBIHSIO    EVI- 
DENCE AFFECTnrO  WBETIMOS. 

(A)  Contradletln*.  TarT-Ins,  or  Adding  to 
Terms  of   written   Inatmment. 

I  400.  In  replevin  for  machinery  sold  under 
written  contracts,  or  orders  of  purchase,  parol 
evidence  as  to  representations  or  warranties  or 
other  matters  outside  the  sale  oider  was  inad- 
missible.— Robinson  &  Ca  ▼.  Ligon  (Mo.  App.) 
590. 


f  419.  Evidence  of  the  actnal  consideration 
of  a  check  delivered  subject  to  a  written  mem- 
orandum held  admissible. — Foxwortby  t.  Adama 
(Ky.)  381. 

f  419.  Oral  evidence  held  not  admissible  to 
vary  or  contradict  a  written  compromise  agree- 
ment.—Hurr  V.  Metropolitan  St.  Ry.  Co.  (Mo. 
App.)  1057. 

{  420.  Parol  evidence  held  not  admissible  to 
import  a  condition  into  an  absolute  deed. — Se- 
lari  V.  Selari  (Tex.  Civ.  App.)  097. 

(C)  Separate   or   Subsequent   Oral   Agree- 

ment. 

f  441.  Where  no  fraud  was  charged  in  con- 
nection with  the  obtaining  or  execution  of  writ- 
ten orders  of  purchase  of  machiuer}',  all  previ- 
ous understandings  or  arrangements  between  the 
parties  or  their  agents  were  merged  in  the 
contracts.- Robinson  &  Co.  v.  Ugon  (Mo.  App.) 
590. 

(D)  Constmetton-  or   Application    of   Ijaa- 

Vnase  of  Written   Instriunent. 

f  448.  A  written  contract  is  neither  varied 
nor  contradicted  by  parol  testimony  which  mere- 
ly makes  certain  that  which  the  face  of  the  con- 
tract leaves  uncertain  as  to  what  the  intention 
of  the  parties  was. — Montgomery  &  Co.  v.  Ar- 
kansas Cold  Storage  &  Ice  Co.  (Ark.)  768. 

{  450.  A  receipt  given  to  an  accident  insur- 
ance company  held  to  be  so  ambiguous  as  to  war- 
rant admission  of  parol  evidence  to  show  it  was 
only  intended  to  partially  settle  for  a  second 
injury. — Thetford  v.  General  Accident  Assur. 
Corp.,  limited  (Mo.  App.)  39. 

{  450.  A  clear  and  nnambiguons  written 
agreement  to  take  property  "subject  to  ail  taxes 
due  thereon"  is  not  subject  to  construction  or 
explanatory  testimony  to  show  an  agreement  to 
assume  the  same. — Toepperwein  ▼.  City  of  San 
Antonio  (Tex.  Civ.  App.)  699. 

i  452.  Parol  evidence  is  admissible  to  aid  in 
construing  a  deed  containing  a  latent  ambiguity. 
—Justice  V.  Justice  (Ky.)  351. 

{  460.  Where  a  written  contract  for  the  stor- 
age of  apples  provided  thht  it  was  subject  to  all 
rules  and  regulations  governing  the  storage  of 
apples,  hut  was  silent  as  to  what  the  rules  and 
regulations  were,  it  was  necessary  to  resort  to 
evidence  aliunde  to  ascertain  what  they  were. — 
Montgomery  &  Co.  v.  Arkansas  Old  Storage  & 
Ice  Co.  (Ark.)  768. 

f  460.  Admissibility  of  extrinsic  evidence  to 
identify  the  land  sought  to  be  recovered  with 
that  described  in  plaintiff's  patent  determined. — 
Finberg  v.  Gilbert  (Tex.  Civ.  App.)  979. 

XXI.  OPINION  EVIDENCE. 

In  criminal  prosecutions,  see  Criminal  Law,  { 
448. 

(A)  Conelnsions     and     Opinions     of     'Wit- 
nesses la  Oeneral. 

i  471.  The  testimony  of  a  witness  held  admis- 
sible as  a  statement  of  a  fact — St.  Louis  South- 
western Ry.  Co.  T.  Jackson  (Ark.)  241. 

f  471.  In  an  action  for  the  death  of  a  car 
inspector  evidence  that  it  was  negligent  opera- 
tion for  the  trainmen  to  run  the  engine  in  the 
yards  without  ringing  the  bell  or  giving  warn- 
ing was  inadmissible  as  the  opinion  of  the  wit- 
ness.—Russell's  Adm'r  v.  Louisville  &  N.  EL  Co. 
(Ky.)  841. 

{  471.  An  answer  on  cross-examination  held 
not  subject  to  objection  that  it  would  l>e  stat- 
ing a  conclusion. — Chenoweth  t.  Sutherland 
(Mo.  App.)  1055. 

i  471.  Inquiries  held  not  open  to  objection 
of  calling  for  conclusion. — Chenoweth  v.  Suther- 
land (Mo.  App.)  1055. 
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I  471.  The  testimony  of  a  witness  that  a' 
person  was  an  honest  man  is  inadmissible  as  the 
-opinion  of  the  witness.— Davidson  y.  Ryle  (Tez.) 
616. 

§  471.  A  statement  by  a  witness  held  not  ob- 
jectionable as  i)eing  his  conclusion.— Ft  Worth 
&  D.  C.  Ry.  Co.  V.  Arthur  (Tex.  Civ.  App.)  213. 

i  471.  A  blue  print  of  surrey  introduced 
with  the  testimony  of  the  surveyor  is  not  objec- 
tionable as  the  conclusions  of  the  witness. — 
Finberg  t.  Gilbert  (Tex.  Civ.  App.)  979. 

{  472.  It  is  improper  to  ask  a  witness  wheth- 
«r  certain  acts  constituted  negligence. — ^Teepen 
V.  Taylor  (Mo.  App.)  1062. 

5  472.  In  an  action  for  injuries  to  an  em- 
ploy6  while  repairing  an  engine  on  a  trade,  the 
-opinion  of  a  witness  held  inadmissible  because 
tlie  jury  could  determine  the  facts  from  the 
evidence.— Houston  &  T.  O.  R.  Co.  v.  Hanks 
<Tex.  Civ.  App.)  13a 

f  472.  In  an  action  against  a  railroad  for  in- 
juries to  stock  in  transportation,  certain  opin- 
ion evidence  heJd  incompetent.— Texas  &  P.  Ry. 
Co.  V.  Jones  (Tex.  Civ.  App.)  194. 

S  474.  One  held  qualified  to  testify  to  the  val- 
ue of  a  stock  of  merchandise. — Culver  v.  Wil- 
liamsburg City  Fire  Ins.  Co.  (Mo.  App.)  640. 

f  474.  A  witness  held  competent  to  testify 
as  to  the  value  of  a  building  destroyed  by  fire. 
—Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Arthur  (Tex. 
Civ.  App.)  213. 

i  474.  A  witness,  who  had  known  plaintiff 
for  several  years,  though  not  a  physician  or 
expert,  could  testify  that  he  did  not  seem  healthy 
after  he  was  injured. — Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Farris  (Tex.  Civ.  App.)  497. 

f  501.  A  witness  in  a  will  contest  on  the 
ground  of  undue  inflnence,  held  not  competent  to 
give  his  opinion  as  to  whether  testatrix  was 
mentally  able  of  resisting  a  command  of  her 
daughter,  made  the  principal  beneficiary. — Smith 
V.  Boswell  (Ark.)  264. 

I  501.  PlalntifTs  testimony  as  to  market  val- 
ue of  his  burned  grass  held  admissible.— Texas 
Cent.  R.  Co.  v.  Quails  (Tex.  Civ.  App.)  140. 

(B)   Snbjeeta  of  Bzpert  TestlmoBT'. 

)t  52.5.  An  expert  may  show  that  a  disc  plow, 
which  was  in  a  building  at  the  time  of  its  de- 
struction by  fire,  was  of  no  value  after  the  fire.— 
Ft  Worth  &  D.  C.  Ry.  Co.  v.  Arthur  (Tex. 
Civ.  App.)  213. 

{  528.  The  testimony  of  a  physician  as  to 
the  results  produced  by  a  personal  injury  held 
comiwtent— City  of  Georgetown  v.  GroS  (Ky.) 
888. 

I  529.  In  an  action  against  a  railroad  for 
damages  to  plaintiff's  land,  through  overflow 
from  the  construction  of  defendant's  road,  cer- 
tain expert  testimony  held  admissible. — Onrley 
V.  San  Antonio  &  A.  P.  Ry.  Co.  (Tex.  Civ.  App.) 
302. 

(C)  Com»e(enor  o<  BlxpertB. 

i  537.  A  witness,  not  a  medical  graduate, 
held  qualified  to  testify  as  to  the  condition  of 
plaintitTs  legs  after  they  were  injured.— Mis- 
souri, K.  ft  T.  Ry.  Co.  of  Texas  v.  ITarris  (Tex. 
Civ.  App.)  497. 

(O)  IBz«ntIiistlOB  of  Experts. 

I  550.  An  expert  held  entitled  to  ^ve  his 
opinion  as  to  the  value  of  the  matenal  in  a 
building  based  on  a  detailed  statement  of  the  di- 
mensions of  the  building,  and  the  character  and 
Kind  of  the  lumber  contained  therein.— Ft.  Worth 
&  D.  C.  Ry.  Co.  V.  Arthur  (Tex.  Civ.  App.)  213. 


Xm.  EVIDENCE  AT  FOBSIEB  TRIAI. 
OB  IN  OTHER  PROCEEDING. 

In  criminal  prosecutions,  see  Criminal  Law,  i 
539. 


XrV.  WEIGHT  AND   S1TFFICIENCT. 

Credibility,  impeachment  contradiction,  and 
corroboration  of  witnesses,  see  Witnesses,  Jt 
321-406. 

Effect  of  tax  deeds  as  evidence,  see  Taxation, 
i  780. 

For  death  of  guest  at  lodging  house,  see  Inn- 
keepers, 8  10. 

In  criminal  prosecutions,  see  Criminal  Law,  !§ 

Mf),  r,m. 

Instructions  as  to  weight  and  sufficiency,  see 
Trial,  §  237. 

Questions  for  jury,  see  Trial,  f§  136-143. 

Review  as  dependent  on  motion  for  new  trial 
tn  lower  court,  see  Appeal  and  Error,  {  294. 

Review  as  dependent  on  presentation  of  ques- 
tion in  lower  court,  see  Appeal  and  Error, 
S  213. 

Scope  and  extent  of  review,  see  Appeal  and  Er- 
ror, {{  993-1011.  ' 

At  to  particular  fact*  or  ititue*. 

See  Alteration  of  Instruments,  129;  Bounda- 
ries, §  37;  Dedication,  i  44;  Deeds,  §|  2U7, 
211;    Partnership,  g  55. 

Adultery  as  ground  for  divorce,  see  Divorce, 
I  129. 

Agency,  see  Principal  and  Agent,  {  23. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  {  280. 

Authority  of  corporate  agent,  see  Corporations, 
i  432. 

Breach  of  warranty,  see  Exchange  of  Proper- 
ty, f  13. 

Contributory  negligence  of  servant  injured,  sec 
Master  and  Servant,  {  281. 

Creation,  existence,  and  validity  of  trust,  see 
Trusts,  g§  44,  89. 

Damages,  see  Damages,  {  189. 

Execution,  existence,  and  genuineness  of  will, 
see  Wills,  f  302. 

Execution  of  deed,  see  Deeds,  i  207. 

Fraudulent  conveyance,  see  Fraudulent  Con- 
veyances, S  299. 

Fraud  in  procnring  settlement,  see  (Compromise 
and  Settlement,  S  2a 

Fraud  or  undue  influence  in  procuring  execu- 
tion of  will,  see  Wills,  {  106. 

Good  faith  of  purchaser  of  land,  see  Vendor 
and  Purchaser,  i  244. 

Incompetency  of  fellow  servant,  see  Master  and 
Servant  {  279. 

Insanity  of  insured,  see. Insurance,  g  665. 

Insolvency  of  maker  of  note,  see  Bills  and 
Notes,  I  516. 

Negligence  of  fellow  servant,  see  Master  and 
Servant  i  279. 

Negligence  of  master  causing  injuiy  to  serv- 
ants, see  Master  and  Servant,  g  278. 

Payment,  see  Payment,  i  76. 

Payment  of  bill  or  note,  see  Bills  and  Notes,  { 
527. 

Proximate  cause  of  death  of  guest  at  lodging 
house,  see  Innkeepers,  g  10. 

Title  of  mortgagor,  see  Mortgages,  g  463. 

Title  to  proi>erty  sold  at  tax  sale,  see  Taxation, 
g  789. 

Validity  of  deed,  see  Deeds,  |  211. 

In  particular  civU  action$  or  proceedingt. 

See  Forcible  Entry  and  Detainer,  {  29;  Tres- 
pass to  Try  'Ktle,  g  41. 

For  breach  of  contract  by  servant,  see  Master 
and  Servant,  g  65. 

For  breach  of  warranty  of  goods  sold,  see  Sales, 
g  441. 

For  compensation  of  broker,  see  Brokers,  g  86. 

For  delay  in  transmission  and  delivery  of  mes- 
sage, see  Telegraphs  and  Telephones,  g  06. 

For  divorce,  see  Divorce,  g  129. 
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For  injnnction,  sm  Injanction,  |  128b 

For  injuries  &om  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  |  819. 

For  injuries  from  fires  caused  by  operation  of 
railroad,  see  Railroads,  |  482. 

For  injuries  from  negligence,  see  Negligence, 
i  184. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  !  443. 

For  injuries  to  passenger  ejected  from  train, 
see  Carriers,  f  381. 

For  injuries  to  passengers,  see  Carriers,  {  318. 

For  injuries  to  persong  on  or  near  railroad 
tracks,  see  Railroads,  §  398. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, |{  276-281. 

For  malicious  prosecution,  see  Malicious  Pros- 
ecution, {  64. 

For  price  of  goods  sold,  see  Sales^  3S9. 

For  separate  maintenance,  see  Husband  and 
Wife,  i  297. 

For  wrongful  discharge  of  servant,  see  Master 
and  Servant,  i  40. 

On  bills  or  notM,  see  Bills  and  Notes,  f  |  516- 
527. 

On  insurance  pollclfs,  see  Insurance,  {  666. 

Probate  proceiedings  and  actions  relating  to 
wills  or  probate,  see  Wills,  I  302. 

Relative  weight  of  positive  and  negative  testi- 
mony as  question  for  jury,  see  Trial,  |  139. 

To  avoid  compromise,  see  Compromise  and  Set- 
tlement, {  &. 

To  cancel  written  instmment,  see  Cancellation 
of  Instruments,  {  47. 

To  establish  boundaries,  see  Bonndaries,  8  37. 

To  foreclose  mortgage,  see  Mortgages,   |  463. 

To  recover  earnest  money  from  broker,  see 
Brokers,  |  106. 

To  recover  property  exchanged,  see  Exchange 
of  Property,  {  13. 

To  reform  written  instrument,  see  Reformation 
of  Instruments,  |  45. 

To  set  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyances, I  299. 

i  586.  Certain  testimony  \eld  positive,  and 
for  the  jury  to  weigh  in  comparison  with  con- 
tradictory testimony.— Mndd  v.  Missouri,  K.  ft 
T.  Ry.  Co.  (Mo.  App.)  59. 

I  694.  The  falsity  of  testimony  may  be  deter- 
mined by  all  the  facts  and  circumstances  prov- 
ed, thouirh  it  is  not  directly  contradictory. — 
Paragould  ft  M.  R.  Co.  v.  Smith  (Ark.)  776. 

EXAMINATION. 

Of  expert  witnesses,  see  E!vidence,  §  550. 

Of   nonexpert    witnesses   giving   opinions,    see 

Evidence,  {  601. 
Of  witnesses,  see  Depositions,  f  64;   Witnesses, 

»  240-277. 

EXCEPTIONS. 

In  statutes,  allegations  In  indictment  or  Infor- 
mation, see  Indictment  and  Information,  S 
111. 

In  eontractt  and  conveyonce*. 

Risks  and  causes  of  loss  excepted  in  insurance 
policy,  see  Insurance,  |  446. 

In  jvdicial  proceeding*. 
Bill  of  exceptions  in  general,  see  Exceptions, 

Bill  of. 
Necessity  and  snlBclency  for  purpose  of  review 

in  civil  cases,  see  Appeal  and  Error,  |  250. 
Necessity  and  snfflcien(7  for  purpose  of  review 

in  criminal  cases,  see  Oiminal  Law,  {  1066. 
To  evidence,  see  Trial,  {  105. 
To  instrucUons,  see  Trial,  U  280,  284. 
To  pleadings,  review  of  decisions,  see  Appeal 

and  Error,  |  1040. 


EXCEPTIONS.  BILL  OF. 

In  criminal  cases,  see  Criminal  Law,  H  109O> 

1124. 
Necessity  for  purpose  of  review,  s^  Appeal  and 

E^rror,  {§  647-563. 
Necessity   that   making  and   filing  appear   of 

record  on  appeal,  see  Appeal  and  Error,   | 

511. 
Part  of  record  for  purpose  of  review,  see  Ap- 
peal and  Error,  {  537. 
Presumptions  as  to  making  and  contents,  see 

Appeal  and  Error,  {  938. 
diking  exceptions  at  trial,  see  Trial,  H '1<K>, 

280,  284. 

X.  NATITBE,    FOBM,    AHD    OOHTEITT* 
IN   OEHERAI.. 

i  27.  Recitals  of  fact  in  a  bill  of  exceptions 
to  admission  of  evidence  as  grounds  of  objec- 
tion to  evidence  held  required  to  be  verified  by 
other  parts  of  the  bill.— Chicago,  R.  I.  ft  O.  Ry. 
Co.  V.  Thompson  (Tex.  Civ.  App.)  144. 

n.  8ETTI<EBIIiirr,  8XONnfO.  axd 
FIUNO. 

As  part  of  record  for  purpose  of  review,   se» 

Appeal  and  Error,  (  537. 
Bill  of  exceptions  as  part  of  record  on  appeal 

as  dependent  on  timely  filing,  see  Appeal  and 

Error,   {  537. 
In  criminal  cases,  see  Criminal  Law,  I  1092. 

I  43.  A  bill  of  exceptions  not  filed  within 
the  time  allowed  cannot  be  considered.- United 
States  Fidelity  ft  Guaranty  Co.  v.  Heisig  (Ky.> 
27d 

EXCESSIVE  DAMAGES. 

See  Damages,  H  130,  132. 

For  wrongful  death,  see  Death,  |  99. 

EXCHANGE  OF  PROPERTY. 

Parol  or  extrinsic  evidence   to  contradict   or 
vary  written  contract,  see  Evidence,  {  400. 

I  13.  In  an  action  to  recover  mules  traded 
by  plaintiff  for  a  horse  represented  by  defend- 
ant to  be  sound,  evidence  held  to  show  that  the 
horse  was  unsound,  and  that  plaintiff  tiad  no- 
knowledge  thereof. — Talbott  v.  Krahwinkle  (Ky.> 
323. 

{  13.  Where  plaintiff  traded  his  mules  for  a 
horse  falsely  represented  by  defendant  to  be 
sound,  plaintiff  could  either  sue  for  a  breach  of 
warranty  or  for  the  return  of  the  mules. — ^Tal- 
bott V.  Krahwinkle  (Ky.)  323. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  liquors,  see 
Intoxicating  Idqnors. 

EXCLAMATIONS. 

As  part  of  res  gests,  see  Evidence,  |  127. 

EXECUTION. 

See  Attachment;   Oarnishment 
Rxemptions,  see  Exemptions ;   Homestead. 
Right  of  officer  in  possession  of  property  un- 
der execution  to  attack  conveyance  as  in  fraud 
of   execution   creditor,  see  Fraudulent  Con- 
veyances, {  222. 

V.   •TAT,QVA8HINO,VACATINO,AX]> 
BEXJSF  AGAINST  EXECUTION. 

{  172.  In  a  suit  by  a  married  woman  to  re- 
strain the  sale  of  property  on  execution  against 
her  husband,  the  burden  is  on  plaintiff  to  show 
that  the  property  belongs  to  her  as  alleged. — 
Broussard  v.  Lawson  (Tex.  Civ.  App.)  712. 
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I  17!Z.  An  Injunction  sned  out  by  a  wife  to 
prevent  the  sale  of  property  on  an  execution 
againat  tier  baaband  may  be  perpetuated  on  a 
•howinit  that  she  owna  the  property.— Brouiaid 
T.  Lawson  CTex.  Civ.  App.)  712. 

Vn.   8AUB. 

Of  propertr  of  insane  person,  see  Insane  Per- 
sons, i  101. 

(D)  CoBT«7sae*  to  Parehsaer. 

i  306.  Failure  of  a  purchaser  of  land  under 
«n  execution  to  obtain  a  deed  from  the  sheriff 
and  a  writ  of  possession  may  be  waived  by  those 
Against  whom  the  execution  ran.— Miller  t. 
Cloodin  (Ky.)  818. 

X.  8UPPX.E1IBHTABT  PROCEEDnrOB. 

i  871.  In  Tlew  of  Civ.  Code  Prac.  I  70,  an 
action  may  l>e  brought  under  section  439,  upon 
return  of  execution  unsatisfied,  in  the  county 
in  which  the  judg^nent  was  rendered,  and  a 
debtor  of  the  judgment  debtor  made  a  party 
thereto,  though  he  resides  in  another  county.— 
Parks  v.  O.  K.  Jelllco  Coal  Co.  (Ky.)  868. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;  Wills. 
Administration    of    community    property,    see 

Husband  and  Wife,  |  276. 
Courts  of  probate,  see  Courts,  |  202. 
Testamentary  trustees,  see  Trusts. 
Testimoi^  as  to  transactions  with  persons  sub- 

sequenUy   decetused,  see  Witnesses,   |g   144r- 

I.  AJDMINISTRATXON  Ilf  QENEBAI.. 

BSvidence  of  death,  see  Deatli,  I  2. 

I  7.  An  independent  executrix,  malcing  an 
advancement  in  part  payment  of  a  claim,  held 
entitled  to  a  credit  therefor.- Mattingly  v.  Kel- 
ly (Tex.  Civ.  App.)  483. 

n.  APPOmTMENT,    QTTAXJFICATIOX, 
Ain>  TENURE. 

I  17.  Under  the  facts  and  Ky.  St.  i|  8896. 
S897  (RusseU's  St.,  H  3919,  3020),  a  son  of 
decedent  held  entitled  to  appointment  as  admin- 
istrator.- WatUns  ▼.  Watidns*  Adm'r  (Ky.)  801. 

i  20.  Affidavits  in  opposition  to  the  appoint- 
ment of  one  applying  for  appointment  as  admin- 
istrator held  insufficient.-~watkins  v.  Watkina^ 
Adm'r  (Ky.)  801. 

nX.  ASSETS,  APPBAI8AX.,  AED  XH- 
VEETOBT. 

Mandamus  to  compel  making  of  inventory,  see 
Mandamus,  H  23,  60. 

I  55.  An  executor  or  administrator,  keep- 
ing money  and  treating  it  as  funds  of  the  es- 
tate, is  estopped  to  deny  the  capacity  in  which 
they  are  held,  where  no  other  person  has  a  bet- 
ter claim  thereto,  but  as  against  one  whom  de- 
ceased defrauded,  the  proceeds  of  the  property 
fraudulently  obtained  cannot  be  held  for  dis- 
tribution among  general  creditors.— Fidelitv  & 
Deposit  Co.  of  Maryland  v,  Wiseman  (Tex.) 
621. 


XV.  COXAEOTIOH  AlfS  BCAHAOEIIEXT 
OF  ESTATE. 

iJk)  la  Oeneral. 

Xjiabillties  of  heirs  and  ^distribateca,  aee  De- 
scent and  Distribution,  S  125. 

I  105.  Executor  held  pn^wrly  credited  with 
amonnt  of  deposit  lost  through  bank  failure.— 
Dockina  v.  Vaas  (Ky.)  290. 


I  117.  Executor  held  not  chargeable  with 
waste  for  cutting  timber  on  decedent's  estate.— 
Dockins  V.  Vass  (Ky.)  200. 

(  124.  Under  the  express  provisions  of  Sayles' 
Ann.  Civ.  St.  1807,  art.  1990,  a  less  number 
than  all  of  the  executors  who  have  qualified 
cannot  by  deed  convey  title  to  testators  land. 
—Dean  v.  Furrh  (Tex.  Civ.  App.)  481. 

(B)  Real  PropertT  aad  latercsta  Thercla. 

f  130.  Under  Rev.  St  1899,  {  130  (Ann.  St. 
1906,  p.  379),  an  administrator,  on  the  court 
directing  him  to  take  possession  of  the  real 
estate  and  rent  the  same,  is  in  full  charge  of 
the  real  estate,  with  the  right  to  sue  therefor. — 
Meeks  v.  Clear  Jack  Miniiig  Co.  (Mo.  App.) 
1081. 

^  131.  Executor  held  not  liable  for  renting 
land  for  less  than  might  have  been  procured. — 
Dockins  V.  Vass  (Ky.)  290. 

i  135.  A  deed  by  an  administratrix  of  land 
sold  by  decedent  under  an  invalid  contract  held 
invalid.— Broocka  v.  Payne  (Tex.  Civ.  App.)  463. 

I  137.  Where  18  years  after  letters  of  admin- 
istration are  granted,  but  before  final  settle- 
ment, the  administratrix  sells  a  land  certificate 
belonging  to  the  estate,  her  rights  and  duties 
aa  to  the  sale  are  governed  by  the  law  in  force 
at  the  time  of  sale.— McLain  v.  Pate  (T«x.  Civ. 
App.)  718. 

i  138.  Under  a  will  the  executors  held  au- 
thorised to  sell  without  giving  bonds  and  being 
directed  by  the  prol>ate  court  to  sell.- Dean  v. 
Furrii  (Tex.  Civ.  App.)  431. 

I  148.  Where  a  sale  of  a  land  certificate  by 
an  administratrix  is  collaterally  attacked,  it  de- 
volves <m  the  attacking  parties  to  show  the 
absence  of  some  essential  element,  or  the  exist- 
ence of  some  fact  that  would  destroy  tbe  valid- 
ity of  the  transaction.— McLain  v.  Pafe  (Tex. 
(3v.  App.)  7ia 

<0)  Pemoaal  Pioyartr. 

I  163.  In  an  action  by  an  administrator  for 
conversion,  evidence  held  to  support  a  Judg- 
ment for  defendant— Painter  y.  Painter  (Mo. 
App.)  561. 

i  158.  Under  Paschal's  Dig.  arts.  5612, 5613, 
6&9-6681.  5633.  S698,  5771,  tbe  transfer  of  a 
land  certificate  by  an  administratrix  held  valid 
without  an  order  of  court.— McLain  v.  Pate 
(Tex.  Civ.  App.)  718. 

VX.  AIXOWAEOE  AKD  FATMEXT  OF 
0LAXM8. 

(A)  UabtUtlea  of  Batato. 

I  219.  An  executor's  claim  for  nursing  and 
caring  for  testator  and  his  wife  held  properly  al- 
lowed.— Dockins  v.  Vass  (Ky.)  290. 

{  221.  In  a  proceeding  for  the  allowance  of  a 
claim  against  the  estate  of  a  decedent  for  serv- 
ices rendered,  held,  under  the  evidence,  that  the 
amount  allowed  the  claimant  was  not  excessive. 
—Lancaster's  Bz'r  t.  O'Brien  (E:y.)  854. 

<B)  PreseatatioB   aad   Allovraaeo. 

i  227.  Under  Ky.  St.  {  3870  (Rusaell's  St  I 
3901),  relating  to  proof  of  claims  againat  estates 
of  diecedents,  a  claim  for  services  performed 
held  sufficiently  supported  by  affidavits.- Lan- 
caater's  Ex'r  v.  O'Brien  (Ky.)  864. 

VXX.  BXSTBXBTTTXOH  OF  ESTATE. 

Partition  of  property  of  estate,  see  Partition. 

VXXX.  SAIJBB  AED  CONTETANOES  VE- 
DER  ORDER  OF  COURT. 

(A)  'Whea  Authoriaod. 

I  829.  Under  Rev.  St.  1899,  f  130  (Ann.  St. 
1906,  p.  379),  the  probate  court  may  order  the 
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administrator  of  a  decedent  owning  a  mine  to 
lease  the  same  in  order  to  pay  debts-. — Meeka  t. 
Clear  Jack  Mining  Co.  (Mo.  App.)  1084. 

(B)  Application  and  Order. 

S  356.  A  judgment,  directing  the  sale  of  land 
of  a  decedent.  Jield  not  void  because  the  petition 
for  the  sale  did  not  describe  the  land.— Ison  v. 
Halcomb  (Ky.)  813.  ' 

I  356.  A  judgment  ordering  the  sale  of  dece- 
dent's land  held  not  void  as  against  an  infant. 
—Ison  T.  Halcomb  (Ky.)  813. 

(C)  Sale. 

{  376.  Evidence  in  trespass  to  try  title  held 
insufficient  to  establish  an  estoppel  on  the  part 
ofplaintiCEs.— Broocks  t.  Payne  (Tex.  Civ.  App.) 

g  380.  Evidence  in  trespass  to  trv  title  to 
land  entered  under  a  headright  certificate  con- 
veyed by  an  administratrix,  A«I<t  insufScient  to 
make  it  necessary  for  plaintiffs  to  restore  to 
defendants  the  consideration  paid  for  the  land. 
— Broocka  t.  Payne  (Tex.  Civ.  App.)  463. 

Z.  ACTIONS. 

Continuance  or  revival  of  action  by  or  against 

decedents,    see    Abatement   and   Revival,   {{ 

73,  77. 
Right  to  sue  for  causing  death  of  decedent,  see 

Death,  {  31. 
Survival  of  actions  by  or  against  decedents,  see 

Abatement  and  Revival,  8  58. 

ZI.  AOCOITITTINO  AKD  SETTXiEMENT. 
(A)  Dnty  to  A.econnt. 

Mandamus   to  compel  making  of  settlements, 

see  Mandamns,  g  60. 
Mandamuii  to  compel  settlement  of  accounts, 

see  Mandamus,  g  23. 

(B)  Frooeedinsa   tor  Aeeonntlnar. 

I  470.  Under  Rev.  St.  1895,  art.  1882,  the 
administration  of  an  estate  is  not  closed  until 
the  discharge  of  the  administrator.— McLain  t. 
Pate  (Tex.  Civ.  App.)  718. 


(B)  8«atlBar> 


SettllnB,    Openlav> 
▼lew. 


and    Re- 


{  516.  Where  exceptions  to  the  settlement  of 
an  executor  or  administrator  are  dismissed 
by  the  county  court  without  a  hearing,  an  ac- 
tion may  be  instituted  in  equity  in  the  circuit 
court  to  surcharge  the  settlement  and  force  an 
accounting.— Caplinger  v.  Pritchard  (Ky.)  352. 

EXECUTORY  CONTRACTS. 

In  general,  see  Contracts. 

EXEMPLARY  DAMAGES. 

See  Damages,  {  215. 

EXEMPTIONS. 

See  Homestead. 

From  liability  for  loss  of  or  Injury  to  goods, 
see  Carriers,  g  156. 

From  liability  for  negligence  or  default  in  trans- 
mission or  delivery  of  messages,  see  Tele- 
graphs and  Telephones,  g  54. 

From  taxation,  see  Taxation,  gg  217,  245. 

I.  NATURE  AND  EXTENT. 

(O  Property  and  Rlshts  Exempt. 

g  40.  Under  the  statute  exempting  wearing 
apparel,  a  diamond  ring  worn  on  the  finger  is 
exempt  from  execution. — First  Nat.  Bank  v. 
Robinson  (Tex.  Civ.  App.)  177. 


g  50.  Rev.  St.  1899,  g  7908  (Ann.  St.  1906. 
p.  .^761),  exempting  the  funds  from  beneficiary 
certificates  from  debts  of  the  beneficiair,  does 
not  prevent  a  certificate  payable  to  "legal  repre- 
sentatives" of  the  insured  from  becoming  a  part 
of  his  estate,  or  require  that  the  words  be  in- 
terpreted as  "legal  heirs"  in  order  to  enforce 
the  exemption.— Walker  v.  Peters  (Mo.  App.)  35. 

g  61.  Under  a  constitutional  provision  ex- 
empting property  to  the  value  of  S500,  a  debtor 
may  select  as  his  share  in  a  judgment  owned 
by  a  firm  of  which  he  is  a  member.— Farmers' 
Union  Gin  &  Milling  Co.  v.  Seitz  (Ark.)  780. 

EX  PARTE  PROCEEDINGS. 

Habeas  corpus,  see  Habeas  Corpns. 

EXPENSES. 

Right  of  pledgee  to  incnr  for  protection  of  col- 
lateral, see  Pledges,  g  27. 

EXPERT  TESTIMONY. 

See  Evidence,  |g  525-529,  537,  550; 

EXPRESS  TRUSTS. 

See  Trusts,  gg  44-61. 

EXPROPRIATION. 

See   Eminent  Domain. 

EXTENSION. 

Of  lease,  see  Landlord  and  Tenant,  {  86. 

Of  time  for  payment  of  bill  or  note,  see  Bills 

and  Notes,  g  137. 
Of  time  for  presentation',  allowance,  and  filing- 

of  bills  of  exceptions,  see  Criminal  Law,  i 

1092. 

EXTORTION. 

See  False  Personation;  Threats. 

EXTRINSIC  EVIDENCE. 

In  general,  see  Evidence,  gg  40(M60. 

EYEWITNESSES. 

Necessity  of  calling  in  prosecution  for  homi- 
cide, see  Homicide,  g  266. 

FACT. 

Evidence  of  matters  of  fact  or  conclusions,  see- 
]<>vidence,  g  471. 

Findings  of  fact,  see  Trial,  gg  351,  365,  390. 

Judicial  notice  of  facts,  see  Evidence,  gg  12-43. 

Matter  of  fact  distinguished  from  matters  of 
opinion,  see  Fraud,  g  11. 

Presumption  as  to  continuance  of  fact,  see 
Evidence,  g  G7. 

Questions  of  law  and  fact,  province  of  court 
and  jury,  see  Criminal  Law,  gg  741,  742;  Tri- 
al, gg  136-143. 

FACTORIZING  PROCESS. 

See  Garnishment. 


FACTORS. 


See  Brokers. 


FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

Liabilitv  of  city  for  acts  of  offlcers  In  enfor- 
cing illegal  ordinance,  see  Municipal  Corpora- 
tions, g  747. 
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Right  to  make,  and  mode  of  making,  arrest  in 
general,  see  Arrest,  {  62. 

FALSE  PERSONATION. 

f  4.  An  indictment  under  Ky.  St  c  32,  subd. 
2,  f  1212  (Rnssell's  St.  $  3479),  for  collecting 
money  as  a  tax  under  a  pretense  of  acting  as  a 
deputy  sheriff,  held  bad  for  not  alleging  that  ac- 
cused was  not  a  deputy  sheriff  when  he  collected 
the  money.— Commonwealth  v.  WoUford  (Ky.) 
288. 

FALSE  PRETENSES. 

Forgery,  see  Forgery.  . 

Personation  of  another,  see  False  Personation. 

{  S2.  An  indictment  for  false  pretenses  held 
insufficient  for  failure  to  negative  the  matter  as 
to  which  the  alleged  false  pretense  was  made. — 
Commonwealth  v.  Nunnelly  (Ky.)  813. 

FALSE  REPRESENTATIONS. 

See  False  Personation:  False  Pretenses;  Fraud. 
Affecting  validity  of  sale,  see  Sales,  S|  38,  41. 

FALSIFYING. 

Instruments,  in  general,  see  Forgery. 

FAMILY. 

See  Husband  and  Wife;   Parent  and  Child. 
Homestead,  see  Homestead. 
Meaning  of  term  as  used  in  insurance  certifi- 
cates, se«  Insurance,  {  785. 

FARES. 

For  carriage  of  passengers,   see   Carriers,   ({ 
2t>3|  o56|  35S. 

FARM  CROSSINGS. 

See  Railroads,  g  413. 

FATHER. 

See  Parent  and  Child. 


See  Negligence. 


FAULT. 
FEES. 


Of  particular  6la»»e»  of  officers  or  other  periont. 
See  District   and   Prosecuting  Attorneys,   §  6; 

Witnesses,  g  29. 
Attorneys,  see  Attorney  and  Client,  {  15(k 
Tax  collectors,  see  Taxation,  $  549. 

FEE  SIMPLE. 

Construction  of  wills,  see  WUls,  i  600. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  {{  177-201,  216,  279, 
287. 

FEME  COVERT. 

See  Husband  and  Wife. 

FENCES. 

Animals  running  at  large,  see  Animals,  {  57. 

t  28.  Evidence  held  insufficient  to  sustain  a 
conviction  of  unlawfully  breaking  down  a  fence 
belonging  to  complainant, — ^Farmer  v.  State 
(Tex.  Cr.  App.)  925. 

f  28.  A  criminal  prosecution  cannot  be  sus- 
tained for  the  destruction  ^of  prosecutor's  fence. 


protecting  land  on  which  prosecutor  was  a 
trespasser.— Farmer  v.  State  (Tex.  Cr.  App.) 
82S. 

FIDEI  COMMISSUM. 

See  Trusts. 

FIDUCIARY  RELATIONS. 

See  Brokers;  Ouardian  and  Ward;  Partner- 
ship;   Principal  and  Agent;    Trusts. 

Between  corporations  and  their  officers  or  agents, 
see  Corporations,  g  310. 


See  Execution. 


FIERI  FACIAS. 
FILING. 


Record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  g  619. 

FINAL  ACCOUNTS. 

Of  executors  and  administrators,  see  Executors 
and  Administrators,  g  470. 

FINAL  JUDGMENT. 

Decisions  reviewable,  see  Appeal  and  Error, 
I  TO 

FINDINGS. 

By  court  in  general,  see  Trial,  g  390. 

By  jury  in  general,  see  Trial,  gg  351,  365. 

Conformity  of  judgment  to  findings,  see  Judg- 
faient,  8  256. 

Review  in  appellate  court,  see  Appeal  and  Er- 
ror, gg  931,  1009-1011;  Criminal  Law,  gi 
1159,  1160. 


FIREARMS. 


See  Weapons. 


FIRE  ESCAPES. 

On  lodging  houses,  see  Innkeepers,  g  10b 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

Civil  liability  for  injuries  from  fires  caused  by 
operation  of  railroad,  see  Railroads,  g§  454- 

Criminal  responsibility  for  burning  or  setting 
fire  to  buildings  or  other  structures  and  their 
contents,  see  Arson. 

Injuries  to  persons  in  lodging  houses,  see  Inn- 
keepers, g  10. 

Interest  as  element  of  damages  for  destruction 
of  property  by  fire,  see  Damages,  g  69. 

Liability  of  trespasser,  see  Trespass,  g  14. 

Measure  of  damages  for  destruction  of  prop- 
erty by  fire,  see  Damages,  g  112. 

Measure  of  damages  for  injuries  by  trespassers, 
see  Trespass,  g  60. 

FISCAL  MANAGEMENT. 

Of  counties,  see  Counties,  g  182. 

Of  mnnidpal  corporations,  see  Municipal  Cor- 
porations, gg  8OT,  966. 

Of  school  districts,  see  Schools  and  School  Dis- 
tricts, gg  97-107. 

FLIGHT. 

Of  accused  as  evidence  of  guilt,  see  Criminal 

Law,  g  351. 
Of  accused  as  evidence  of  guilt,  explanation  by 

accused,  see  Criminal  Law,  g  361. 
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FLOWAGE. 

See  Waters  and  Water  Counea,  ||  176-179. 

FOOTSTEPS. 

^Rcertainnieiit  of  boundaries   bf  reference   to 
footsteps  of  snrreyor,  see  Boundaries,  H  8.  S. 

FORCE 

Iilement  of  rape,  see  Bape,  I  6. 

FORCIBLE  DEFILEMENT. 

■See  Bape. 

FORCIBLE  ENTRY  AND  DETAINER. 

Trespass,  see  Trespass. 

X.  OrVlIi  UABUJTT. 

i  4.  Under  a  statute  (Kirby's  Dig.  S  3629) 
relating  to  forcible  entry  and  detainer,  held, 
tliat  tne  acts  of  defendant  amounted  to  for- 
•cible  entry  and  detainer.— Orammer  t.  Blansett 
(Arlt.)  1037. 

{  20.  In  an  action  of  unlawful  detainer,  %eld, 
lliat  tlie  court  has  no  authority  to  order  the  land 
rented  pending  the  suit  without  a  bond  to  d«- 
fendanta.— Ex  parte  Gilbert  (Ark.)  762. 

i  29.  In  an  action  for  forcible  entry  and  de- 
tainer, evidence  held  to  sustain  a  verdict  for 
'plaintiif.— Orammer  y.  Blansett  (Ark.)  1037. 

FORECLOSURE. 

■Of  mortaage,  see  Chattel  Mortgages,  if  249- 

288;   Mortgages,  |{  341,  4«3. 
•Of  vendors'  liens,  see  Vendor  and  Purchaser, 

{285. 

FOREIGN  ATTACHMENT. 

Se«  Garnishment 

FOREIGN  CORPORATIONS. 

iSee  Corporations,  |  672. 

FOREIGN  JUDGMENTS. 

.See  Judgment,  {{  829,  935,  942. 

FORFEITURES. 

For  breach  of  condition  in  deed,  see  Deeds,  { 

lOS. 
Of  deposits  for  payment  of  price  of  land,  see 

Vendor  and  Purchaser,  f  334. 
Of  insurance,  estoppel  or  waiver  affecting  right, 

see  Insurance,  {{  872-892. 
Of  mining  leasee  see  Mines  and  Minerals,  (  66. 

FORGERY. 

I  16.  In  a  prosecution  for  passing  a  forged 
instrument,  the  proof  must  show  that  defendant 
Imew  at  the  time  he  passed  the  instrument  that 
it  was  forged.— Feeney  v.  State  (Tex.  Gr.  App.) 

i  29.  Explanatory  averments  to  'explain  the 
instrument  set  forth  in  an  indictment  for  forgery 
are  prosper.— Ohappel  v.  State  (Tex.  Cr.  App.) 

I  29.  An  indictment  for  uttering  a  forged  in- 
strument held  sufficient.— Ohappei  v.  State  (Tex. 
•Or.  App.)  657,  658. 

I  84.  In  a  prosecutimi  for  passing  a  forged 
instrument,  where  the  instrument  introduced  in 
■evidence  was  different  from  that  descrilted  in 
the  indictment,  there  was  a  fatal  variance  be- 


tween   the   indictment   and   piooC.— Teener   ▼• 
State  (Tex.  Cr.  App.)  944. 

I  48.  In  a  prosecution  for  passing  a  forged 
instrument,  an  instruction  keU  faulty  in  Rul- 
ing to  require  that  tlie  defendant  must  liave 
known  that  the  instrument  was  forged  at  the 
time  he  passed  it— Feeney  t.  State  (Tex.  Cr. 
App.)  944. 

I  48.  In  a  prosecution  for  i>assing  a  forged 
instrument,  where  the  count  in  tlie  indictment 
upon  which  the  conviction  was  predicated  al- 
leged that  the  party  whose  act  tne  instrument 
on  its  face  purported  to  l>e  was  a  fictitious 
person,  the  jury  should  liaye  l>een  instructed  on 
this  averment— Feeney  v.  State  (Te&  Or.  App.) 
944. 

$48.  In  a  prosecution  for  passing  a  forged 
instrument,  the  court  should  mstruct  that,  in 
order  for  defendant  to  be  convicted,  he  must 
have  done  so  with  intent  to  defraud. — ^Feeney  v. 
Stete  (Tex.  Cr.  App.)  944. 

{  48.  An  instruction  in  a  prosecution  for  for- 
gery, defining  '"property,"  held  proper.— Wil- 
liams V.  SUte  (Tex.  Gr.  App.)  954. 

FORMER  ADJUDICATION. 

Operation  and  effect  in  general,  see  Judgment, 
%i  608,  617,  707-732. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  Criminal  Law,  |f  17(^ 
186. 

FORMS  OF  ACTION. 

See  Action,  |  24:  Ejectment;  Forcible  Entry 
and  Detainer,  {{  4-29;  Replevin:  Trespass, 
I  50;  Trespass  to  Try  Title;  Trover  and 
Conversion. 

FORNICATION. 

See  Adultery;   Incest;  Seduction. 

FRATERNAL  ASSOCIATIONS. 

See  Insurance,   U  782-815. 

Liability  to  liquor  tax,  see  Intoxicating  Liq- 
uors, I  60. 

Sale  of  liquors  by  agent,  see  Intoxicating  Liq- 
uors, S  169. 

FRAUD. 

Assignabiii^  of  cause  of  action,  see  Assign- 
ments, f  24. 

Constructive  trust  arising  from  fraud,  aee 
Trusts,  {  95. 

Conyeyances  and  transactions  fraudulent  aa  to 
creditors  or  sulisequent  purchasers,  see  Fraud- 
ulent Conveyances. 

Offenses  involving  fraud,  see  False  Persona- 
tion;   False  Pretenses;    Forgery. 

Bight  of  assignee  of  contract  of  sale  to  recover 
for  fraud  on  assignor,  see  Assignments,  |  SO. 

By  particular  olatte*  of  per$on»,  or  yersont  to 
particular  relation$. 
Sellers  of  goods,  see  Sales,  {|  38,  41. 
Shipper,  see  Carriers,  {  lift 

In  particular  cla**et  of  oonveyonce*,  eWtrueU, 

tramaotions,  or  proceedingt. 
See  Wilis,  {{  155-166. 

Contracts  for  transportation  ot  goods,  see  Car- 
riers, i  110. 
Sales,  see  Sales,  {{  38,  4L 

X.  DEOEFTXOH  OOHSTIT  U  Till  O 

r»AUP,  AlTD  T.TABTTiITT 

THEREFOB. 

f  U.  A  representation  held  not  one  on  which 
an  action  for  fraud  could  be  based. — Merchants' 
Nat  Bank  y.  Brisch  (Mo.  App.)  7ft 
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U.  AOTIOHS. 

(A)  Rtarhto  of  AetloB  aad   Defenaea. 

i  84.  It' is  not  a  condition  precedent  to  a  anit 
for  damages  for  fraudulent  representation*  as 
to  the  Talne  of  a  horse  traded  to  plaintiff  that 

?ilaintiff  sbOQld  tender  the  horse  to  defendant; 
he  action  not  being  one  for  rescission  of  the 
contract. — Covington  t.  Sloan  (Tex.  Cir.  App.) 
600. 

(D)  Partlaa  and  Pleadlns. 

I  M.  A  pleading  charginK  fraud  held  not  sus- 
tained bT  the  proof.— Mullinaz  v.  Lowry  (Mo. 
App.)  57^ 

(B)  Trial,  Jnigtmtnt,  aad  Revlefr. 

loBtmctlons  ignoring  evidence,  see  Trial,  i  253. 

m.  CBIMINAI.  RESPONSIBILITr. 

See  False  Personation;   False  Pretenses;   For- 
gery. 

FRAUDS,  STATUTE  OF. 

m.  PROMISES  t6  AMSWEK  FOK 

DEBT,  DEFA1TI.T  OB  XnSOAB- 

BIAOE  OF  AXOTHEB. 

I  26.  The  promise  of  the  owner  of  a  build- 
ing to  pay  for  materials  furnished  solely  on 
bis  credit  if  the  contractor  did  not  held  an  orig- 
inal nndertaliing  not  within  the  statute  of 
(rands.— Leifer  Mfg.  Co.  ▼.  Gross  (Ark.)  1039. 

V.  AOREESCEKTS    NOT    TO    BE    PEB- 
FOBMES  WITHIN  ONE  TEAB. 

I  44.  A  conttact  held  within  Statute  of 
Frauds,  {  6  (Ky.  St.  I  470  [Russell's  St.  |  177f5]), 
prohibiting  actions  upon  a  contract  for  the  sale 
of  real  estate  or  any  lease  thereof  for  more  than 
a  year  unless  the  contract  or  some  memorandum 
thereof  is  in  writing. — McDaniel  v.  Hutcherson 
(Ky.)  384. 

S  50.  A  contract  held  not  within  Statute  of 
Frauds,  §  7  (Ky.  St.  S  470  [Russell's  St.  {  1775]), 
prohibiting  any  action  upon  an  agreement  which 
M  not  to  oe  performed  in  a  year  unless  some 
memorandum  thereof  is  in  writing.— McDaniel  t. 
Hutcherson  (Ky.)  384. 

VI.  BEAL  PBOPEBTT  AND  ESTATES 

AND   INTEBESTS   THEBEIN. 

i  69.  An  oral  exchange  of  lands  held  within 
the  statute  of  frauds.— Gordon  t.  Simmons  (Ky.) 
30& 

(  70.  An  oral  agreement  fixing  boundary  be- 
tween adjoining  lands,  held  not  within  the  stat- 
ute of  f rauds.--43oidon  t.  Simmons  (Ky.)  306. 

TX.   OPEBATION  AND  EFFECT  OF 
STATUTE. 

i  125.  Damages  stated  which  plaintiff  could 
recover  for  breach  of  an  oral  contract,  unen- 
forceable under  the  statute  of  frauds,  by  which 
defendant  agreed  to  furnish  plaintiff  a  home  dur- 
ing his  life  and  give  him  his  home  place  at  de- 
fendant's death.— McDaniel  v.  Hutcherson  (Ky.) 
384. 

{  131.  A  parol  agreement  is  not  admissible 
to  vary  the  terms  of  a  previously  executed  con- 
tract for  the  sale  of  land  which  must  be  in  writ- 
ing.—Ives  V.  Crawford  County  Fanners'  Bank 
(AIo.  App.)  23. 

I  131.    A  parol  agreement  held  to  modify  a 
prior  written  contract  for  the  sale  of  land,  and 
hence  is  inadmissible  as  varying  a  contract  which 
the  law  requires  to  be  in  writing.— Ives  v.  Craw-  { 
ford  County  Farmers'  Bank  (Mo.  App.)  23.  I 


FRAUDULENT  CONVEYANCES. 

I.  TBAWSgEBS  AND   TBAKSAOTIOirS 

nrvAUD. 

(B)  Nature  aad  Fona  of  Traaafav. 

i  24.  Under  Ky.  St.  t  1907  (Russell's  St.  | 
2100),  a  conveyance  or  transfer  by  a  debtor, 
without  valid  consideration,  is  void  as  to  exist- 
ing creditors,  where  the  transfer  is  to  a  third 
person,  and  the  consideration  is  paid  by  the 
debtor.— Childcrs  v.  Bales  (Ky.)  295. 

(B)  Coaalderatloa. 

{74.  Under  Ky.  St.  {  1907  (Russell's  St 
8  2100),  held,  that  every  voluntary  conveyance 
is  constructively  fraudulent  as  to  existing  debts, 
whether  fixed  or  contingent,  or  incurred  a* 
principal,  surety,  indorser,  or  guarantor. — At- 
kins V.  Globe  Bank  &  Tmat  Co.  (Ky.)  879. 

t  74.  Under  Ky.  St.  {  1907  (Russell's  St  | 
2100),  held,  that  no  person  can  give  away  prop- 
erty liable  for  his  debts  to  the  prejudice  of  ex- 
isting creditors,  even  though  he  may  own  and 
retain  largely  more  than  be  gives.— Atkins  T. 
Globe  Bank  &  Trust  Co.  (Ky.)  879. 

i  74.  The  very  best  evidence  that  a  volun- 
tary conveyance  is  constructively  fraudulent  a* 
to  antecedent  debts  is  that  it  liecomes  necessary 
to  subject  the  property  conveyed  to  pay  gran- 
tor's debts.— Atkins  v.  Globe  Bank  &  Trust  Co. 
(Ky.)  870. 

(F)  Coafldeatlal  Relatloaa  of  Partiea. 

{  104.  An  agreement  between  husband  and 
wife  to  the  effect  that  the  wife  shall  have  as  her 
separate  property  cattle  and  their  increase  can 
be  given  no  greater  effect  than  to  vest  in  the 
wife  a  separate  right  to  all  the  cattle  given  hei* 
prior  to  the  husband's  failure  to  be  possessed 
of  sufficient  property  subject  to  execution  to  pay 
existing  debts.— Cone  v.  Belcher  (Tex.  Civ..  App.) 

(H)  Preferaaeaa  to  Oreditora. 

I  118.  Transfer  by  a  debtor  to  his  wife  of 
property  in  satisfaction  of  an  indebtedness  to 
her  held  not  fraudulent.— Broussard  v.  Lawson 
(Tex.  Civ.  App.)  712. 

(I)  Retaatloa   of   Poaa«aaIoa   or   Apparent 
Title  br  Oraator. 

S  146.  Under  Rev.  St.  1895,  art.  2967,  the 
transfer  of  property  by  a  husband  to  his  wife 
held  not  shown  to  l>e  fraudulent  by  the  fact  that 
the  husband  continues  in  possession  of  the  prop- 
orty.— Broussard  v.  Lawson  (Tex.  Civ.  App.) 
712. 

H.  BIGHTS  AND  XIABILITIES  OF 
PABTIES  AND  PVBCHASEBS. 

(A)  Orisiaal  Partiea. 

I  172.    A  deed  cannot  be   impeached  by  the 

f;rantor  or  his  administrator  as  in  fraud  of  cred- 
tors.— Phillips  v.  Henry  (Tex.  Civ.  App.)  184. 

m.   BEHEDIES  OF   OBEDITOBS  AND 
PITBCHASEBS. 

(A)  Peraona  Kmtltled  to  Aaaert  la-valldltT. 

i  222.  A  constable  as  defendant  in  replevin, 
who  seelcs  to  justify  his  possession  under  an 
execution  against  a  third  person,  cannot  attack 
as  fraudulent  as  to  the  execution  creditor,  a  sale 
by  such  third  person  to  plaintiff,  unless  he  shows 
a  valid  execution  issued  on  a  valid  judgment. — 
Moriund  v.  Johnson  (Mo.  App.)  80. 

(B)  Reaiedlea    on     Oronnd    of    ITnllltx    of 

TrnnaCer. 

Restraining  execution,  see  Execution,  {  172. 
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an  ^iirliii41etloa,  Unltatloaa,  mmi  Laehea. 

Xecessity  ot  pleading  limitations,  see  Limitation 
'    of  Actions,  i  180. 

(G)  BTMcaee. 

Sofficiency  of  eTidence  of  consideration  in  salt 
to  restrain  execution,  see  Ibcecution,  |  172. 

I  271.  In  an  action  to  set  aside  a  conreyance 
as  In  fraud  of  creditors,  the  burden  was  upon 
plaintiff  to  show  fraud. — AulCman  &  Taylor  Ma- 
chinery Co.  T.  Walker  (Ky.)  329. 

{  276.  To  set  aside  a  conTeyance  made  to  a 
third  person  for  a  consideration  paid  by  the 
debtor,  the  suing  creditor  need  not  snow  that  the 
money  paid  was  not  exempt ;  that  being  a  matter 
of  defense.— Childers  t.  Bales  (Ky.)  295. 

i  287.  On  the  issue  whether  a  gift  by_  the  hus- 
band to  the  wife  was  fraudulent  as  against  cred- 
itors, judgments  against  the  husband  are  admis- 
sible, notwithstanding  irregularities  therein,  to 
show  that  the  husband  was  a  debtor  at  the  time 
of  the  making  of  the  gift.— Cone  v.  Belcher  (Tex. 
Civ.  App.)  149. 

(  299.  Testimony  given  five  to  six  years 
after  property  was  conveyed  to  another  in  con- 
sideration of  money  paid  by  a  debtor,  in  an  ac- 
tion by  creditors  to  set  the  conveyance  aside, 
held  not  to  show  that  the  money  paid  for  the 
conveyance  was  exempt — Childers  v.  Bales  (Ky.) 

(I)  Trial. 

{  308.  Whether  a  gift  by  the  husband  to  his 
wife  was  void  as  .against  creditors  under  the 
statute  held  for  the  jury.— Cone  v.  Belcher  (Tex. 
Civ.  App.)  149. 

FREIGHT. 

Carriage  of  goods,  see  Carriers,  i%  39-185. 
Carriage  of  live  stock,  see  Carriers,  §{  217-230. 

FREIGHT  TRAINS. 

Care  required  of  carrier  of  passengers,  see  Car- 
riers, i  280. 

Liability  for  injuries  to  passengers  carried  on 
freight  trains,-  see  Carriers,  {  280. 

FRIGHT. 

Frightening  animals  near  railroad  tracks,  see 
Railroads,  {  407. 

FUNDS. 

Public  funds,  see  Counties,  {  192;  Municipal 
Corporations,  U  867,  966. 


See  Gaming. 


GAMBLING. 


GAMING. 


I.  GAMBLING  OONTRAOTB  AND 
TBANSACTIONS. 

(A)  Nature   and   Validity. 

I  17.  A  contract  to  pay  a  certain  sum  held 
not  rendered  void  by  the  further  agreement  to 
make  payments  from  profits  of  a  bucket  shop 
till  such  sum  is  paid. — Williams  Commission 
Co.'s  Assignee  v.  W.  A.  Shirley  &  Bro.  (Ky.) 
327. 

i  17.  Ky.  St.  I  1955  (Russell's  St  {  1807). 
held  to  make  void  only  contracts  for  payment  ox 
gaming  debts,  and  not  one  for  payment  of  money 
put  up  as  security  for  any  loss  at  gaming.  Sec- 
tions 1050,  19D9. — Williams  CommiBsion  Co.'s 
Assignee  v.  W.  A.  Shiriey  &  Bro.  (Ky.)  327. 


m.  CBIMIKAIi  HEBPOMIIIBII.ITT. 

(A)  Otfeaaea. 

I  71.  One  cannot  be  convicted  of  playing  or 
betting  on  a  game  of  cards  upon  evidenoe  show- 
ing that  be,  as  banker,  exhibited  a  monte  bank 
at  which  the  other  players  bet— Vinson  t.  State 
(Tex.  Cr.  App.)  652. 

I  72.  One  may  be  prosecuted  for  betting  on 
a  game  of  cards  played  in  a  private  residence. — 
Vinson  v.  State  (Tex.  Cr.  App.)  652. 

(B)   Proseentloa  aad   Paalshnseat. 

Admissibility  of  declarations,  see  Criminal  Law, 

S  417. 
Following  language  of  statute,  see  Indictment 

and  Information,  |  110. 

t  94.  Where  the  information  alleged  that  ac- 
cused bet  money  at  a  game  of  cards,  it  was  nec- 
essary to  prove  that  he  bet  money  in  order  to 
avoid  a  variance.— M«lton  v.  State  (Tex.  Cr. 
App.)  9ia 

S  94.  In  a  prosecution  for  gambling,  where 
defendant  was  charged  with  unlawfully  playing 
at  a  game  of  cards,  aiid  the  uncontradicted  evi- 
dence showed  that,  if  gambling  at  all,  he  was 
betting  at  a  game  of  "monte,"  liia  conviction 
was  unauthorized.— Arredondo  ▼.  State  (Tex. 
Cr.  App.)  930. 

i  97.  In  a  prosecution  for  gaming,  the  an- 
swer to  a  question  as  to  the  maiicet  value  of 
the  poker  chips  used  in  the  game  held  not  ad- 
missible.—Melton  V.  State  (Tex.  Cr.  App.)  910. 

GARNISHMENT. 

See  Attachment 

In  justice's  court,  see  Justices  of  the  Peace,  | 

TV.   WBIT  OR  SUMMONS  Airs  NOTICE, 
SERVICE,  AND   RETURN. 

{  96.  The  return  in  garnishment  proceedings 
is  conclusive  as  to  the  truth  of  recitals  therein ; 
the  remedy  for  a  false  return  being  a  snit  on 
the  officers  bond.— Mound  City  Engraving  Co. 
V.  MobUe  &  O.  R.  Co.  (Ma  App.)  27. 

{  97.  Defects  appearing  on  the  face  of  the  re- 
turn in  garnishment  must  be  raised  by  motion  to 
quash,  and  not  by  answer  or  plea  in  atmtement 
—Mound  City  Engraving  Co.  v.  Mobile  &  O.  R. 
Co.  (Mo.  App.)  27. 

{  104.  The  garnishee,  by  answering  to  the 
merits  after  his  motion  to  quash  a  return  for  de- 
fects on  its  face  was  overruled,  lost  the  benefit 
of  his  motion,  though  he  excepted  to  the  ruling 
and  alleged  the  same  defects  in  his  answer  by 
way  of  plea  in  abatement. — Mound  City  Engrav- 
ing Co.  V.  MobUe  &  O.  R.  Co.  (Mo.  App.)  '27. 

IX.   OPERATION  AND  EFFECT  OF 

GARNISHMENT,  JUDGMENT, 

OR   PAYMENT. 

I  230.  Where  a  ^mishee  pajrs  the  debt  to 
the  debtor  after  service  of  the  writ  in  violation 
of  Sayles'  Ann.  Civ.  St.  1807,  art.  225.  be  can- 
not recover  the  money  from  the  debtor. — Baughn 
V.  J.  B.  McKee  Co.  (Tex.  Civ.  App.)  732, 

f  230.  A  garnishee  having  paid  the  debt  be- 
fore service  held  not  entitled  to  recover  the  same 
from  the  debtor  because  the  garnishee  appeared 
and  answered,  admitting  the  indebtedness. — 
Baughn  v.  J.  B.  McKee  Co.  (Tex.  Civ.  App.)  732. 

XX.  WRONOFUX.  GARNISHMENT. 

{  248.  In  an  action  for  wrongful  garnishment 
a  certain  contention  held  without  merit  as  a  de- 
fense.—Battle  &  McKinney  v.  White  CTex.  Civ. 
App.)  216. 
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GENEALOGY. 

Determination  of  right  of  inheritance,  see  De- 
scent and  Distribution,  |  47. 

GENERAL  APPEARANCE. 

See  Appearance,  {  8. 

GIFTS. 

Between  hnsband  and  wife,  see  Hust>and  and 
Wife,  it  40%,  40%. 

I.  UTTER  VIVOS. 

Advancements,  see  Descent  and  Distribution,  t 
109. 

i  4.  Elements  of  a  valid  gift  inter  vivos,  stat- 
ed.—Foxworthy  V.  Adams  (Ky.)  381. 

I  32.  A  gift  of  one's  check  held  incomplete 
nntil  the  check  has  been  paid  or  accepted  by 
the  bank.— Foiworthy  v.  Adams  (Ky.)  381. 

{  84.  A  gift  of  the  donor's  check  subject  to  a 
written  memorandum  stipulatint;  that  the  check 
shall  not  be  payable  until  after  the  donor's 
death  held  not  a  valid  pift  inter  vivos.— Fox- 
worthy  V.  Adams  (Ky.)  381. 

(  84.  Gift  to  take  effect  after  donor's  death 
held  invalid  as  gift  inter  vivos.— Foxworthy  v. 
Adams  (Ky.)  381. 

GOOD  FAITH. 

Of  attorney  in  dealing  with  client,  see  Attorney 

and  Client,  i  123. 
Of  party  asking  equitable  relief,  see  Specific 

Performance,  |  101. 
Of  purchaser  of  land,  see  Vendor  and  Purclias- 

er,  {;  224-244. 
Of  purchaser  of  property  subject  to  tax,  see 

Taxation,  {  Ml. 
Of  pnrcliaser  of  public  lands,  see  Public  Lands, 

i  178. 

GOODS. 

See  Property.. 

Confusion,  see  Confusion  of  Goods. 
Mortgage,  see  Chattel  Mortgages. 
Sale,  see  Sales. 

GOOD  WILL. 

Bestraining  breach  of  contract,  see  Injunction, 
I  69. 

I  6.  A  contract  for  the  sale  by  a  retail  lum- 
ber dealer  of  his  stock  of  lumber  and  good  will, 
held  to  show  a  consideration  for  his  agreement 
not  to  engage  in  such  business. — Wilis  v.  Foi^ 
ester  (Mo.  App.)  1090. 

GRAIN. 

Elevators,  see  Warehousemen. 

GRAND  JURY. 

See  Indictment  and  Information. 
Admissibili^    of    admissions    by    accused,    see 
Criminal  taw,  i  406. 

GRANTS. 

See  Deeds, 

Application  of  statute  of  frauds  to  grant  of  ex- 
isting estates  or  interests  in  real  property,  see 
Frauds,  SUtute  of,  |{  69,  70. 

Constitutional  grant  of  powers  in  general,  see 
CSonstitutional  Law,  $  26. 

Of  minerals  and  mining  rights,  see  Mines  and 
Minerals,  {  55. 

Of  public  lands,  see  Public  Lands. 


GROWING  CROPS. 

Injuries  to,  measure  of  damages,  see  Damages, 
{112. 

GUARANTY. 

See  Indemnity;   Principal  and  Surety. 
Application  of  statute   of  frauds,  see  Frauds, 
Statute  of,  {  26. 

GUARDIAN  AD  LITEM. 

In  action  by  or  against  infant,  see  Infants,  {{ 
82-110. 

In  action  by  or  against  insane  person,  see  In- 
sane Persons,  i  04. 

GUARDIAN  AND  WARD. 

See  Parent  and  Child. 

Guardian  ad  litem,  see  Infants,  H  82-110;  In- 
sane Persons,  {  94. 

Matters  relating  to  infants  and  their  property 
irrespective  of  guardianship,  see  Infants. 

m.  CUSTODT  AMS  CARE  OF  WARD'S 
PERSON  AND  ESTATE. 

{  33.  In  the  atmence  of  statutory  restrictions, 
a  guardian  may  compromise  debts  without  first 
obtaining  an  order  from  the  court  so  to  do. — 
Nashville  Lumber  Co.  v.  Barefield  (Ark.)  75a 

8  33.  Where  the  compromise  by  the  guardian 
of  a  claim  of  his  ward  was  made  without  sufii- 
cient  justification  or  fraudulently,  or  on  a  gross- 
ly inadequate  consideration,  the  compromise 
could  be  Impeached  when  urged  as  a  defense. — 
Nashville  Lumber  Co.  v.  Barefield  (Ark.)  758. 

(  33.  Kirby's  Dig.  S  3823,  and  otlier  statutes, 
held  not  to  restrict  the  power  of  the  guardian 
to  compromise  a  claim  of  his  ward  without  first 
obtaining  an  order  from  the  court  so  to  do.— 
Nashville  Lumber  Co.  v.  Barefield  (Ark.)  758. 

I  43.  In  the  absence  of  statutoiy  restrictions, 
a  guardian  may  sell  the  personalty  of  his  wara 
without  first  obtaining  an  order  from  the  court 
80  to  do.— Nashville  Lumber  Co.  v.  Barefield 
(Ark.)  758. 

VI.  AcooxnmNO  and  settlekent. 

Liability  of  judge  for  failing  to  require  settle- 
ment, see  Judges,  {  36. 


See  Innkeepers. 


See  Weapons. 


GUESTS. 
GUNS. 


HABEAS  CORPUS. 

I.  NATURE  AND   GROUNDS   OF 
REBIEDV. 

S  30.  Habeas  corpus  held  not  to  lie  because 
of  attachment  in  contempt  issuing  on  affidavit 
of  another  person  than  provided  by  Rev.  St. 
1895,  art.  3012.— Ex  parte  Morgan  (Tex..  Cr. 
App.)  09;  Ex  parte  Lane  (Tex.  Cr.  App.)  100; 
Ex  parte  Patterson  (Tex.  Cr.  App.)  101. 

HABITUAL  DRUNKARDS. 

Penalties  for  sale  of  liquors  to  drunkards  after 
notice,  see  Intoxicating  Liquors,  {  179. 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and  Error,  {{  1028- 

In  criminal  prosecutions,  see  Criminal  Law,  H 
1165-1173;    Homicide,  |S  338-340 
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See  Oamlnf. 


HAZARD. 
HEALTH. 


See  Criminal  Law,  {(  419,  420; 
814-322. 


Regulation  of  practice  of  medicine,  see  Physi- 
cians and  Surgeons. 

IX.  REOVUkTIONB  AJUi  OFFEITSES. 

-Liability  of  railroad  company  for  negligence  of 
servants  causing  spread  of  contagious  disease, 
see  Negligence,  I  1. 

Reflation  of  practice  of  medicine,  see  Physi- 
cians and  Surgeons. 

HEARING. 

In  action  for  injunction,  see  Injunction,  |  130. 

On  demurrer,  see  Pleading,  {  218. 

On  demurrer  to  evidence,  see  Trial,  I  156. 

On  motion  or  application  for  direction  of  ve^ 

diet,  see  Trial,  {  178. 
On  motion   or  application   for  new  trial,   see 

Criminal  Law,  f  950. 
On  motion  or  application  to  quash  or  set  aside 

indictment  or  information,  see  Indictment  and 

Information,  {  140. 

HEARSAY  EVIDENCE. 

Evidence,  {{ 

HEIRS. 

See  Descent  and  Distribution. 

Construction  of  term  in  insurance  certificate, 

see  Insurance,  I  785. 
Rights  as  to  community  and  separate  property, 

see  Husband  and  Wife,  §  274. 
Rights  as  to  homestead,  see  Homestead,  |  140. 

HIGHWAYS. 

Crossing  by  ntilroads,  see  Railroads,  {§  244, 
327-350. 

Dedication  of  land  for  highway,  see  Dedication. 

Eminent  domain,  additional  servitude  in  high- 
way, see  Eminent  Domain,  {  119. 

Eminent  domain,  occupation  or  use  of  highway 
as  ground  for  compensation  to  abutting  own- 
ers, see  Eminent  Domain,  §  100. 

Rights  in  and  use  of  highways  bv  street  rail- 
roads, see  Street  Railroads,  {  24. 

X.  ESTABMSHMEWT.  AI.TERATIOW, 

Ain>  DISCONThflTAlfCE. 

Dedication,  see  Dedication. 

IV.  TAXES,  ASBESBMENT8.  AHB 
WORK  ON  HIOBTWATB. 

i  122.  Const.  Amend.  5,  providing  that  a 
county  road  tax  may  be  levied  if  a  majority  of 
the  voters  shall  vote  for  it  at  a  general  elec- 
tion, held  mandatory,  so  that  Laws  1909,  p. 
246,  authorizing  a  special  election  in  a  county 
for  such  purpose,  is  invalid.— Merwin  v.  Rus- 
sell (Ark.)  1(^1. 

V.  begvilAtion  and  use  fob 

TBAVEL. 

(D)  Use  of  HlKhwar  »nA  lOkyr  of  the 
noad. 

Animals  running  at  large,  see  Animals,  i  57. 

Collisions  of  street  cars  with  animals  or  ve- 
hicles, see  Street  Railroads,  i  90. 

Statutory  and  municipal  regulations  relating  to 
movement  of  trains  across  highways,  see  Rail' 
roads,  §  244. 

^C)  iBjnrtea  from  Defects  or  ObstrnetlOBa. 

Arcidents  at  railroad  crossings,  see  Railroads,.  {{ 
327-350. 


In  streets,  see  Municipal  Corporations,  H  789- 
822. 

HINDERING. 

Creditors,  by  fraudulent  transfers  in  general, 
see  Fraudulent  Conveyance*. 

HIRING. 

Of  premises,  see  Landlord  and  Tenant. 

HOMESTEAD. 

Dower  or  rights  of  widow  in  real  property  of  de- 
ceased hust>and,  see  Dower. 

Exemption  of  personal  property,  see  Exemp- 
tions. 

I.  HATTJBE,  ACQUISITION.  AND 
EXTENT. 

(B)  LiabtUtlea   Baforeeable   Acalaat 
Hoateatead. 

Abandonment  of  contract  as  affecting  right  to 
mechanic's  lien,  see  Mechanics'  Liens,  C93. 

Right  of  assignee  of  contract  to  mechanic  s  lien. 
See  Mechanics'  liens,  (  204. 

I  97.  Under  the  statute  giving  a  lien  on  a 
homestead  for  Improvements,  both  the  contract 
and  the  employment  of  the  work  and  material 
on  the  homestead  in  compliance  therewith  are 
made  essential  to  the  lien. — Murphy  v.  Williams 
(Tex.)  900. 

f  105.  A  penalty  cannot,  under  the  Constitu- 
tion, be  imposed  on  a  homestead  in  addition  to 
"taxes  due  thereon."— Toepperweiu  v.  City  oJC 
San  Antonio  (Tex.  Giv.  App.)  689. 

m.  BIGHTS  OF  SUBVTVINO  WUB- 

BAND,  WIFE,   CHIEDBEN, 

OB  HEIB8. 

{  140.  The  payment  by  the  surviving  husband 
of  water  rents  on  the  homestead,  in  the  posses- 
sion of  tenants  paying  him  rent,  is  for  his  per- 
sonal benefit,  and  the  community  estate  is  not 
chargeable  therefor.— Mattingly  v.  Kelly  (Tex. 
Civ.  App.)  483. 

I  140.  Where  the  surviving  husband  collected 
rents  from  real  estate  after  the  same  ceased 
to  be  his  homestead,  the  only  child  of  the  mar- 
riage was  entitled  to  a  Italf  thereol— Mattingly 
v.  Kelly  (Tex.  Civ.  App.)  483. 

t  140.  The  amount  paid  by  the  surviving  hus- 
band for  permanent  street  improvements  in  front 
of  the  homestead,  after  the  death  of  the  wife, 
held  properly  deducted  from  proceeds  of  a  sale 
of  the  premises  in  determining  the  amount  the 
only  child  of  the  surviving  huslNind  and  de- 
ceased wife  is  entitled  to.--MattingIy  v.  Kelly 
(Tex.  Civ.  App.)  483. 

i  140.  A  surviving  husliand,  using  the  rents 
from  the  homestead  in  paying  a  community  debt 
and  taxes,  held  entitled  to  reimbursement  there- 
for out  of  the  community  estate. — Mattingly  v. 
Kelly  (Tex.  Civ.  App.)  483. 

IT.  ABANDONMENT,  WAIVEB,  OR 
FOBFEITUBE. 

g  159.  A  married  woman  entitled  to  a  home- 
stead held  not  deprived  thereof  by  the  death  of 
her  husband,  but  entitled  thereto  for  her  own 
use  so  long  as  she  continues  to  occupy  it  as  a 
homestead. — American  Nat.  Bank  v.  Matliews 
(Ky.)  811. 

I  161.  Removal  from  a  homestead  with  no 
intention  of  returning  is  an  abandonment. — 
American  Mat  Bank  v.  Mathews  (Ky.)  811. 

i  162.  Where  the  removal  is  only  temporary, 
the  homestead  right  is  not  lost— American  Nat 
Bank  v.  Mathews  (Ky.)  811. 
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I  163.  Evidence  held  not  to  show  an  aban- 
donment of  a  homestead.— American  Nat  Bank 
T.  Mathews  (Ky.)  811. 

8  181%.  Whether  acta  of  one  owning  a  home- 
■tead  amonnt  to  an  abandonment  thereof  held 
a  question  of  fact,  depending  on  the  intention 
as  well  as  the  acts.— American  Nat  Bank  y. 
Mathews  (Ky.)  811. 

HOMICIDE. 

Civil  liability  for  causing  death,  see  Death,  U 

31-104. 
Continuance,  see  Criminal  Law,  f  SS97. 

U.  MUBDEB. 

I  11.  An  instmction  defining  malice  afore- 
thought held  proper.— Burns  v.  Commonwealth 
(Ky.J  409. 

I  13.  "Implied  malice"  defined.— Bonis  t. 
Commonwealth  (Ky.)  409. 

V.  EXCUSABLE '  OB  JirSTIXTABXJB 
BOMICISE. 

I  114.  Defendant  could  not  Justify  the  killing 
where  he  and  deceased  enKaged  in  a  fight  with 
an  agreement  that  it  should  be  with  their  fists, 
and,  when  entering  it,  intended  to  use  a  deadly 
weapon,  and,  pursuant  to  such  intention,  did 
use  it.— Bordeaux  v.  State  (Tex.  Cr.  App.)  640. 

VX.  INDICTMENT  AXB INFOBMATIOM. 

Election  between  connts,  see  Indictment  and  In- 
formation, {  132. 

f  133.  An  indictment  for  murder  in  the  first 
decree  held  sufficient  under  Kirby's  Dig.  {  2234. 
—Hunter  v.  State  (Ark.)  102a 

I  142.  Under  facts,  held,  there  was  no  vari- 
ance between  indictment  and  evidence  as  to 
name  of  person  alleged  to  iiave  been  murdered. 
^Betts  V.  State  (Tex.  Cr.  App.)  424. 

VH.  EVIDENCE. 

(A)  Presnmptlons  and  Bnrden  of  Proof. 

I  144.  The  state  in  a  homicide  case  need  not 
prove  motive.— Hogue  v.  State  (Ark.)  783. 

<B)  Admlsalbllltr   la   General. 

Evidence  admissible  by  reason  of  admission  of 
similar  evidence  by  accused,  see  Criminal 
Law,   {   396. 

Res  gestie,  see  Criminal  Law,  {  366. 

S  156.  Where  there  was  a  plea  of  accidental 
homicide  and  an  issue  as  to  whether  the  shoot- 
ing was  intentional,  any  circumstance  or  declar- 
ation showing  accused's  state  of  mind  was  ad- 
missible.—Singleton  T.  State  (Tex.  Cr.  App.)  92. 

(  168.  Certain  testimony  as  to  statements  by. 
accused  before  the  killing  held  admissible  to 
show  malignity. — Singleton  v.  State  (Tex.  Cr. 
App.)  92.     - 

{  109.  EMdence  of  nrevious  systematic  cruel 
treatment  held  admissible  on  a  prosecution  for 
murder  of  defendant's  child.— Betts  v.  State 
(Tex.  Cr.  App.)  424. 

{  166.  In  a  prosecution  for  homicide  where 
defendant's  wife  testified  that  she  told  her  hus- 
band the  night  before  the  homicide  that  de- 
cedent had  insulted  her,  testimony  of  defend- 
ant's son  that  his  mother  never  told  him  not 
to  associate  with  decedent  or  made  any  objec- 
tions to  his  association  with  him  held  admis- 
sible.—Barbee  V.  State  (Tex.  Cr.  App.)  961. 

{  166.  In  a  prosecution  for  homicide,  where 
there  was  evidence  that  defendant  was  told  by 
his  wife  the  night  before  the  homicide  that  de- 
cedent had  insulted  her,  testimony  of  a  wit- 
ness that  he  was  with  defendant  on  the  morn- 


ing of  the  homicide,  and  that  defendant  seemed 
to  be  angry  at  decedent  because  of  trouble  be- 
tween one  of  his  boys  and  decedent  waa  ad- 
missible.- Barbee  v.  State  (lex.  Cr.  App.)  961. 

{  166.  In  a  ptosecutlon  for  homicide,  where 
there  was  evidence  that  defendant  was  told  by 
his  wife  the  night  before  the  homicide  that  de- 
cedent had  insulted  her,  held  proper  to  admit 
evidence  that  decedent  came  to  defendant's 
house  after  the  claimed  insult,  and  that  there 
waa  no  difference  in  the  relationship  between 
him  and  the  wife.— Barbee  v.  State  (Tex.  Cr. 
App.)  961. 

{  169.  In  a  prosecution  for  homicide,  evi- 
dence as  to  a  question  by  accused  shortly  before 
the  killing,  and  the  reply  thereto,  held  admis- 
Bible.— Pace  v.  State  ('rex.  Ct.  App.)  949. 

{  169.  In  a  prosecution  for  homicide  where 
there  was  no  dispute  but  that  the  defendant 
brought  his  own  pistol  with  him  from  home,  it 
was  not  error  to, allow  a  witness  to  state  that 
the  defendant  exhibited  it  to  him  shortly  be- 
fore the  homicide.— Barbee  v.  State  (Tex.  Cr. 
App.)  961. 

i  191.  On  a  trial  for  assault  with  intent  to 
kill,  evidence  held  admissible  to  show  proeecn- 
tor's  feeling  toward  accused.— Potter  v.  Com- 
monwealth (Ky.)  317. 

I  193.  In  a  prosecution  for  homicide  by 
shooting,  testimony  of  a  witness  that  after  de- 
cedent fell  he  saw  him  making  a  motion  with 
his  hand  as  if  putting  a  knife  in  his  pocket  was 
inadmissible.— Barbee  v.  State  (Tex.  Cr.  App.) 
961. 

(O)  Drlav  Deelaratioaa. 

{  203.  Facts  held  to  constitute  a  sufficient 
predicate  for  the  admission  of  deceased's  state- 
ment as  a  dying  declaration.— Douglas  v.  State 
(Tex.  Cr.  App.)  938. 

(K)  Wotvht  aad  tfnflleteaeT. 

I  231.  Malice  may  be  proved  by  inferring  it 
from  facts  and  circumstances  attending  the 
killing.— Bums  t.  Commonwealth  (Ky.)  409. 

{  234.  Certain  proof  held  to  establish  a  cir- 
cumstance, which,  if  unexplained  by  aroused, 
tended  to  establish  bis  guilt  of  murder.— Hogue 
V.  State  (Ark.)  783. 

I  250.  Elvidence  held  sufficient  to  support  a 
conviction.— Middleton  v.  Commonwealth  (Ky.) 
355;    Singleton  v.  State  (Tex.  Cr.  App.)  92. 

I  253.  Evidence  held  to  support  a  conviction 
of  murder  in  the  first  degree.— Hogue  t.  State 
(Ark.)  783. 

I  254.  In  a  prosecution  for  homicide,  evi- 
dence held  to  sustain  a  verdict  of  murder  in  the 
second  degree.— Barbee  v.  State  (Tex.  Cr.  App.) 
961. 

f  267.  Evidence  held  to  sustain  a  conviction 
for  assault  with  intent  to  murder. — ^Williams  T. 
State  (Tex.  Cr.  App.)  916. 

•Vm.  TBIAI- 

(A)  Coadaet  la  Oeaeral. 

i  286.  The  state  is  not  required  to  call  all 
eyewitnesses  of  the  homicide.— Davis  v.  State 
(Tex.  Cr.  App.)  104. 

(C)  Instmetloaa. 

Contradictory  instructions,  see  Criminal  Law. 
I  810. 

Error  in  instruction  cured  by  friving  other  in- 
structions, see  Criminal  Law,  |  823. 

Inconsistent  or  contradictory  instructions,  see 
Criminal  Law,  {  810. 

Testimony  of  accomplices,  see  Criminal  Law,  { 

Undue  prominence  to  particular  facts,  see  Crim- 
inal Law,  {  811. 
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I  286.    The    court    having    submitted,    as    a 
predicate  for  a  conviction  on  a  prosecution  for 
murder,  a  whipping  with  a  belt  strap,  not  a  | 
deadly  weapon,  held.  Pen.  Code,  art.  717,  as  to ' 
considering,  on  the  question  of  intent,  the  in-  j 
strument  with  which  a  homicide  is  committed, 
should  have  been  given.— Betts  v.  State  (Tex. 
Cr.  App.)  424. 

$  286.  In  a  prosecution  for  homicide,  the 
court  Arid  to  have  properly  instructed  that  the 
instriunent  or  means  by  which  the  homicide  was  { 
.committed  should  be  considered  in  adjudging 
the  intent  of  the  party  offending. — ^Munos  v. 
State  (Tei.  Cr.  App.)  941. 

i  281.    Evidence   held    not   to   warrant   sub- 
mission to  the  jury  of  defendant's  whipping  of 
his  child  as  a  predicate  for  his  conviction  on  { 
prosecution   for  murder.— Betts  v.   State  (Tei. 
Cr.  App.)  424. 

i  291.  In  view  of  evidence,  held,  an  instmc- 
tion  to  acQuit  if  death  was  caused  by  a  blow 
on  the  head,  and  it  was  inflicted  by  other  means 
than  at  the  hands  of  defendant,  should  have 
been  given.— Betts  v.  State  (Tex.  Cr.  App.)  424. 

{  300.  An  instruction  that  under  certain 
state  of  facts  there  could  not  be  an  acquittal 
on  self-defense  held  proper. — Gordon  v.  Com- 
monwealth (Ky.)  800. 

§  300.  Defendant  held  not  entitled  to  com- 
plain of  instruction  that  if  deceased  "in  good  i 
faith"  abandoned  the  conflict,  and  defendant 
then  l>eing  in  no  danger,  as  he  knew,  shot  de- 
ceased, he  could  not  justify  on  the  ground  of 
self-defense.- Bordeaux  v.  State  (Tex.  Cr.  App.) 
C40. 

S  300.  Under  White's  Ann.  Pen.  Code,  art 
713,  relating  to  threats  as  a  defense  for  homi- 
cide, a  charge  in  a  prosecution  for  assault  with 
intent  to  murder  relating  to  threats  held  er- 
roneous.— Graves  v.  State  (Tex.  O.  App.)  676. 

I  300.  In  a  prosecution  for  assault  with  in- 
tent to  murder,  an  instruction  relating  to  threats 
held  erroneous,  as  confused  and  too  burden- 
some on  the  defense.— Graves  v.  State  (Tex.  Cr. 
App.)  670. 

{  300.  In  a  prosecution  for  homicide,  an  in- 
struction on  the  law  of  self-defense  held  not  er- 
roneous, as  indicating  that  the  court  thought 
that  defendant  had  used  more  force  than  was 
necessary.— Munos  v.  State  (Tex.  Cr.  App.)  041. 

§  300.  In  a  prosecution  for  homicide,  held 
proper  to  charge  that,  if  decedent  attacked  de- 
fendant, so  that  defendant  had  reason  to  be- 
lieve he  was  in  danger  of  death  or  serious  bodily 
Injury,  the  killing  was  justifiable.— Munos  v. 
State  (Tex.  Cr.  App.)  041. 

{  301.  A  charge  confining  defendant's  right 
to  kill  in  his  own  defense  held  proper. — Bums 
V.  Commonwealth  (Ky.)  409. 

{  307.  An  instruction  held  erroneous  as  not 
requiring  the  homicide  to  have  been  unlawful, 
or  with  malice,  and  ignoring  the  questions  of 
self-defense  and  of  manslaughter.— Smith  v. 
State  (Tex.  Cr.  App.)  678. 

S  308.  Evidence  held  to  warrant  an  instruc- 
tion as  to  murder. — Bums  v.  Commonwealth 
(Ky.)  409. 

jt  309.  In  a  prosecution  for  homicide,  in- 
stroctions  held  error  as  blending  two  causes 
for  reducing  the  offense  to  manslaughter. — Bar- 
bee  V.  State  (Tex.  Cr.  App.)  961. 

XX.  NEW   TBIAL. 

Newly  discovered  evidence,  ground  for  new  trial, 
see  Criminal  Law,  J  945. 

X.  APPEAI.  AND  ERROR. 

I  3.38.  In  view  of  verdict,  held  testimony 
could   not   have  been   understood   so  as  to   be 


prejudicial. — Gordon    t.    O>mmonwealth    (Ky.) 
806. 

I  338.  In  a  prosecution  for  assaalt  with  in- 
tent to  murder,  held  not  prejudicial  error  to  al- 
low physicians  who  dressed  the  wounds  of  the 
person  assaulted  to  give  their  opinions  as  to  the 
course  the  bullet  took.— Graves  t.  State  (Tex. 
Or.  App.)  670. 

I  338.  Evidence  in  a  prosecution  for  homi- 
cide as  to  the  commission  of  other  crimes  held 
prejudicial  error.— Pace  v.  State  (Tex.  Cr.  App.) 

§  339.  Exclusion  of  details  of  troubles  be- 
tween deceased  and  defendant  long  before  the 
killing  to  show  ill  will  held  harmless. — Bordeaaz 
V.  State  (Tex.  Cr.  App.)  040. 

{  340.  In  a  trial  for  homicide,  an  unneces- 
sary instmction  held  not  prejudicial. — Middle- 
ton  V.  Commonwealth  (Ky.)  355. 

I  340.  On  a  trial  for  murder,  the  error  in  an 
instruction  on  self-defense  held  not  prejudicial. 
— Frazier  v.  Commonwealth  (Ky.)  79  (. 

{  340.  In  a  prosecution  for  homicide,  an  er- 
roneous instruction  on  the  issue  of  manslaught- 
er held  harmless,  where  defendant  was  convict- 
ed of  manslaughter  and  given  the  lowest  pen- 
alty.—Munos  v.  State  (Tex.  Cr.  App.)  941. 

i  340.  In  a  prosecution  for  homicide,  where 
defendant  was  found  guilty  of  murder  in  the 
second  degree,  he  cannot  complain  of  error  in 
the  court's  charge  on  manslaughter  upon  sud- 
den impulse,  on  the  ground  that  the  evidence 
did  not  suggest  manslaughter  upon  sudden  im- 
pulse.—Barbee  V.  State  (Tex.  Cr.  App.)  961- 

HORSES. 

Injuries  to  horses  on  railroad  trades,  see  Rail- 
roads, !8  407-446. 

HOSTILE  POSSESSION. 

Of  occupant  of  real  estate  holding  adversely,  see 
Adverse  Possession,  S§  68-85. 

HOSTILE  WITNESS. 

Leading  questions,  see  Witnesses,  {  244. 

HOTELS. 

See  Innkeepers. 

Power  of  city  to  require  fire  escapes  on  lodging 
houses,  see  Municipal  Corporations,  g  603. 

HOUSEBREAKING. 

See  Burglary. 

HUMANITARIAN  DOCTRINE. 

Injury  avoidable  notwithstanding  contributory 
negligence,  see  Negligence,  {  83;  Street  Rail- 
roads, I  103. 

HUSBAND  AND  WIFE. 

See  Divorce;    Dower. 

Competency   as  witnesses   for  or  against  each 

other,  see  Witnesses,  |  63. 
Consent  of  husband  as  defense  to  prosecution 

for  detention  of  wife,  see  Abduction,  {  2. 
Coverture  as  affecting  limitation  of  actions,  see 

Limitation  of  Actions,  J  73. 
Right  of  survivor  to  exemptions,  see  Homestead, 

{  140. 

III.  CONVETANCES,  CONTRACTS.  ANB 

OTHER  TRANSACTIONS  BETWEEN 

HUSBAND  AND   WIFE. 

Validity  as  to  creditors  or  subsequent  purchas- 
ers, see  Fraudulent  Conveyances,  {  104. 
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i  41.  Notwithstandins  the  atatatory  power  of 
the  husband  abd  wife  to  contract  with  each  oth- 
er, husband  and  wife  held  not  authorized  to 
contract  with  each  other  for  the  payment  by 
the  husband  to  the  wife  for  her  services  in 
nursing  him.— Fozworthy  t.  Adams  (Ky.)  381. 

i  40<^.  A  gift  of  a  note  by  the  payee  to  his 
wife  held  not  a  valid  eift  inter,  vivoa. — Fox- 
worthy  T.  Adams  (Ky.)  381. 

t  49%.  A  wife  may  give  her  husband  money 
or  contribute  it  to  the  improvement  of  their 
home,  and  he  cannot  be  forced  to  return  it- 
Davis  v.  Davis  (Ark.)  525. 

V.  WIFE'S   8EPAKATE  E8TATE. 

Transactions  in  fraud  of  creditors,  see  Fraudu- 
lent Conveyances,  g  104. 

(A)  ^Vhat  Conatltatea. 

{  115.  All  personal  property  belonging  to  a 
woman  at  the  time  of  her  marriage  belcmgs  to 
her  as  her  separate  estate,  unless  reduced  to  the 
husband's  possession  by  the  wife's  express,  writ- 
ten assent,  under  the  express  provisions  of  Rev. 
St.  1899,  {  4340  (Ann.  St.  1906,  p.  2382).— Mc- 
Kee  V.  Downing  (Mo.)  7. 

^  125.  Where  the  right  of  the  wife,  married 
prior  to  the  Married  Woman's  Act  (Rev.  St. 
1809,  g  4340  [Ann.  St.  1908,  p.  2.382]),  was  a 
common-law  estate,  the  husband  was  entitled  to 
the  rents  and  profits  thereof. — State  ex  rel.  Ar- 
mour Packing  Co.  v.  Dickmann  (Mo.  App.)  29. 

(B)  Rlarhts  and  I<labiU«tea  of  Husband. 

g  135.  Act  of  a  husband  in  using  his  wife's 
individual  personal  property  to  buy  land  with- 
out her  written  assent,  and  taking  title  in  his 
own  name,  held  a  fraud.— McKee  v.  Downing 
(Mo.)  7. 

{  138.  In  an  action  for  use  and  occupation 
against  an  occupant  holding  under  a  lease  au- 
thorized by  the  owner's  husband,  it  will  not  be 
presumed  that  the  husband  asserted  an  adverse 
title  to  the  wife,  or  that  he  had  authority  to 
make  the  lease.— State  ex  rel.  Armour  PacKing 
Co.  V.  Dickmann  (Mo.  App.)  29. 

(C)  UablUtles  and  Cbarves. 

{  149.  A  home  standing  in  the  name  of  the 
wife,  purchased  partly  with  the  husband's  ex' 
empt  property  and  partly  with  the  wife's  mon- 
ey, held  not  subject  to  the  husband's  creditors. 
—Thompson  &  Co.  v.  Taylor  (Ky.)  357. 

(D)  Converances  and  Contracts  to 
Convey. 

{  179.  A  deed  of  trust,  executed  by  a  wife 
and  her  husband,  for  her  beneOt,  when  Ky.  St 
I  4827,  was  in  force,  held  to  give  her  title  for 
her  sole  -use,  with  power  to  make  a  will,  and.  on 
the  trustee  making  a  reconveyance,  she  actiuired 
the  fee.— Keams'  Guardian  v.  Anderson  (Ky.) 
271. 

VI.  ACTIONS. 

Vacation  of  judgment  against  infant  married 
woman,  see  Infants,  g  110. 

VH.   COMMUNITY  PROPERTY. 

Accrual  of  cause  of  action  to  recover  share  of 
property  sold  by  survivor,  see  Limitation  of 
Actions,  g  49. 

Adverse  possession  by  cotonant  of  community 
property,  see  Tenancy  in  Common,  g  IB. 

Conveyance  by  surviving  husband  as  color  of 
title,  see  Adverse  Possession,  g  71. 

Transactions  in  fraud  of  creditors,  see  Fraudu- 
lent Conveyances,  g  104. 

g  258.  If  a  wife  inherited  a  lot  from  her 
father  and  her  husband  erected  improvements 
thereon,  the  improvements  would  be  community 


property,  so  that  the  husband  would  have  an 
interest  in  the  property.— Brady  v.  Maddox 
(Tex.  Civ.  App.)  739. 

g  270.  The  husband  alone  can  sue  for  com- 
munity proi)erty.— Cone  v.  Belcher  (Tex.  Civ. 
App.)  149. 

g  273.  Where  the  president  of  an  insurance 
company  obtained  stock  by  fraud,  and  bis  wife, 
as  survivor  of  the  community  estate,  before  dis- 
covery of  the  fraud,  received  new  shares  and 
sold  them  for  cash,  held  that  the  purchaser  took 
a  good  title,  and  only  the  amount  received  by 
her  remained  subject  to  make  good  what  the 
company  lost  in  the  transaction. — Fidelity  & 
Deposit  Co.  of  Maryland  v.  Wiseman  (Tex.)  621. 

g  273.  The  descent  of  the  interest  of  a  child 
in  his  mother's  estate  under  the  law  in  force 
in  1835,  determined.— Hardy  Oil  C!o.  v.  Bum- 
ham  (Tex.  Civ.  App.)  221. 

g  273.  The  power  of  a  wife  to  act  as  sur- 
vivor of  the  community  in  transferring  com- 
munity property  independent  of  the  probate 
court  ceases  when  she  qualiSes  as  administra- 
trix of  the  estate  of  her  deceased  husband.— 
Broocks  V.  Payne  (Tex.  Civ.  App.)  463. 

g  273.  A  wife  as  survivor  of  the  community 
has  no  power  to  transfer  community  property 
by  deed  for  the  purpose  of  carrying  out  an  un- 
enforceable contract  between  her  deceased  hns- 
band  and  another. — Broocks  v.  Payne  (Tex.  Civ. 
App.)  463. 

g  274.  Where  the  survivor  holds  the  communi- 
ty estate,  and  does  not  act  in  repudiation  of  the 
interests  of  the  heirs  of  the  deceased  spouse, 
the  holding  is  as  a  tenant  in  common. — Wingo 
V.  Rudder  (Tex.)  899. 

g  276.  A  conveyance  by  a  widow  who  was 
also  administratrix  of  a  league  and  labor  land 
certificate  held  sufScient  to  convey  her  com- 
munity interest  therein.— HcLain. v.  Pate  (Tex. 
Civ.  App.)  718. 

VIII.   SEPARATION    AND    SEPARATE 
MAINTENANCE.    ; 

Alimony  in  actions  for  divorce,  se«  Divorce,  | 
218. 

g  278.  Waiver  of  a  wife  of  ground  for  di- 
vorce, with  alimony,  and  her  consent  to  return 
to  her  husband,  held  sufficient  consideration  for 
a  contract  with  him  for  her  separate  mainte- 
nance, if  she  were  again  compelled  to  leave  him. 
-Hite  V.  Hite  (Ky.)  815. 

g  278.  Evidence  held  not  to  show  that  a 
husband  was  deceived  in  the  execution  of  a  con- 
tract with  his  wife  for  her  separate  mainte- 
nance.—Hite  V.  Hite  (Ky.)  815. 

g  283.  A  separate  maintenance  may  be  award- 
ed a  wife  where  she  was  justified  in  leaving  her 
husband's  home  because  of  his  conduct.— Win- 
bum  V.  Winbum  (Ky.)  364. 

g  283.  Conduct  of  husband  held  to  entitle  a 
wife  to  separate  maintenance.— Hite  v.  Hite 
(Ky.)  815. 

g  297.  Evidence  held  to  sustain  a  finding  that 
plaintiff  was  entitled  to  a  separate  maintenance 
by  defendant,  her  husband. — Winbum  t.  Win- 
bum  (Ky.)  364. 

HYPOTHECATION. 

See  Chattel  Mortgages;    Pledges. 

IDENTIFICATION. 

Of  subject-matter  of  written  instrument,  parol 
or  extrinsic  evidence,  see  Evidence,  g  4O0. 
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IDENTITY. 

Of  caoBea  of  action  or  defenses  as  atEectinz  op- 
eration of  former  judgment  as  bar,  see  Jadg- 
ment.  H  603,  617. 

Of  issues  or  subject-matter  of  action  as  afFect- 
ine  conclusiveness  of  judgment,  see  Judgment, 
«f  720,  732. 

Of  persons  as  affecting  conclusiveness  of  for- 
mer judgment,  see  Judgment,  §}  707,  708. 

IDIOTS. 

See  Insane  Persons. 


IDLE  PERSONS. 


See  Vagrancy. 


IGNORANCE. 


Of  cause  of  action  as  afTecting  limitation,  see 
Limitation  of  Actions,  {  05. 

IMBECILES. 

In  general,  see  Insane  Persons. 

IMMOVABLES. 

In  general,  see  Property. 
Conveyances,  see  Deeds. 
Mortgages,  see  Mortgages. 
Sales,  see  Vendor  and  Purchaser. 

IMMUNITY. 

See  Exemptions. 

From  liability  for  negligence  or  default  in  trans- 
mission or  delivery  of  messages,  see  Tele- 
graphs and  Telephones,  §  54. 

From  taxation,  see  Taxation,  8S  217,  245. 

IMPEACHMENT. 

Of  award  of  arbitrators,  see  Arbitration  and 
Award,  {  78. 

Of  certificate  of  acknowledgment,  see  Acknowl- 
edgment, 8  62. 

Of  record,  see  Criminal  Law,  (  1112. 

Of  verdict  by  affidavits  and  testimony  of  jurors 
on  motion  for  new  trial,  see  Criminal  Law,  { 
957. 

Of  witness,  see  Witnesses,  SS  321-405. 


Of   witness,   newly   discovered    impeachjng   evi' 
dence  as  ground 
Law,  i  042, 


dence  as  ground  for  new  trial,  see  Criminal 


IMPLIED  AUTHORITY. 

Of  agent,  see  Principal  and  Agent,  i§  09,  101. 

IMPLIED  CONTRACTS. 

See    Contracts,    {   27;     Use    and    Occupation; 

Work  and  Labor. 
Limitation  of  actions  for  breach,  see  Limitation 

of  Actions,  I  49. 
Tenancy,  see  Landlord  and  Tenant,  {  10. 

IMPLIED  MALICE. 

Element  of  homicide,  see  Homicide,  {  13. 

IMPLIED  REPEAL. 

Of  statute,  see  Statutes,  i|  158-1C7. 

IMPLIED  TRUSTS. 

See  Trusts,  S|  89,  95. 

IMPORTS. 

Di'ties.  see  Customs  Duties. 


IMPRISONMENT. 

Arrest  in  criminal  cases,  see  Arrest,  %  62. 
Punishment   for  crime,   see  Criminal   Law.    I 

1223. 
Release  on  habeas  corpus,  see  Habeas  Corpus. 

IMPROVEMENTS. 

Liens,  see  Mechanics'  Liens. 

Public  improvements,  see  Drains ;    Highways ; 

Municipal  Corporations,  {§  280-449. 
Rights  as  between   vendor  and  purchaser,  see 

Vendor  and  Purchaser,  S  201. 

f  4.  Under  Kirby's  Dig.  S  2754,  children  not 
making  improvements  on  their  father's  land  un- 
der color  of  title  held  not  entitled  to  compensa- 
tion therefor.— Davis  v.  Davis  (Aik.)  525. 

INCAPACITY. 

In  general,  see  Infants;    Insane  Peiaomii 
To  make  will,  see  WUls,  {  52. 


See  Arson. 


INCENDIARISM. 
INCEST. 


Accomplices,  see  Criminal  Law,  t  507. 
Election   between   counts,   see    Indictment   and 

Information,  §  132. 
Instruction  as  to  testimony  of  accomplices,  see 

Criminal  Law,  }  780. 

I  5.  The  crime  of  incest  may  be  committed 
between  a  father  and  an  illegitimate  child. — 
Wadkins  v.  State  (Tex.  Cr.  App.)  059. 

i  13.  In  a  prosecution  for  incest  with  ac- 
cused's illegitimate  child,  certain  evidence  Keid 
admissible  to  show  accused's  relationship  to 
the  child.— Wadkins  v.  State  (Tex.  Cr.  App.) 
959. 

INCLOSURE. 

In  general,  see  Fences. 

Element  of  adverse  possession,  see  Adverse  Poa- 
session,  {  19. 

INCOME. 

Rights  and  liabilities  of  life  tenants  as  to  in- 
come of  property,  see  Life  Estates,  g  15. 

INCOMPETENCY. 

See  Insane  Persons. 

INCONSISTENCY. 

In  defenses  alleged,  see  Pleading,  {  93. 

In  description  of  boundaries,  see  Boundaries, 
§3. 

In  instructions  to  jury,  see  Criminal  Law,  S 
810 ;   Trial,  {  243. 

Statements  by  witnesses  inconsistent  with  tes- 
timony as  ground  for  impeachment,  see  Wit- 
nesses, i§  370-388. 

INCONVENIENCE. 

Element  of  damages  for  iMrsonal  injuries,  see 
Damages,  g  32. 

INCORPORATION. 

In  general,  see  Corporations,  H  14,  18. 

INCUMBRANCES. 

See  Mechanics'  Liens;    Mortgages. 

On  property  of  intestate,  see  Descent  and  Dia- 
tribution,  $  125. 

On  property  of  married  woman's  separate  es- 
tate, see  Husband  and  Wife,  8  149. 
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INDEBTEDNESS. 

Chaise  on  married  woman's  aeparate  property, 

Bee  HoBband  and  Wife,  i  149. 
Of  counties,  see  Counties,  g  192. 
Of  intestate,  liabilitv  of  heirs  and  distribatees, 

see  Descent  and  Distribution,  1 125. 
Of  municipal  corporations,  see  Municipal  Cor- 

r>rations,  S  867. 
railroad  companies,  see  Railroads,  i  161. 
Of  school  districts,  see  Schools  and  School  Dis- 
tricts, H  97-107. 

INDEMNITY. 

See  Principal  and  Surety. 

(  18.  There  can  be  no  indemnity  as  between 
joint  tort-feasors  unless  the  one  seelcing  indem- 
nity did  not  join  in  the  commission  of  the  un- 
lawful act,  and  has  been  made  to  suffer  there- 
for in  damages.— City  of  Georgetown  t.  Groff 
(Ky.)  888. 

I  13.  Until  a  judgment  against  a  city  for 
injuries  to  a  traveler  on  a  defective  street  has 
been  paid  by  it,  it  may  not  proceed  against  a 
third  person  actually  llablft  for  the  defect  for 
indemnity.— City  of  Georgetown  v.  Groff  (Ky.) 
88& 

INDEPENDENT  CONTRACTORS. 

Liability  for  acts  and  omissions,  see  Master  and 
Servant,  {  318. 

INDEPENDENT  EXECUTORS. 

See  Executors  and  Administrators,  {  7. 

INDICTMENT  AND  INFORMATION. 

Preliminary  complaint,  see  Criminal  Law,  {  211. 

Review  of  questions  as  dependent  on  presenta- 
tion of  objections  in  lower  court,  see  Criminal 
Law,  8  1032. 

For  particular  off«n»e». 

See  Burglary,  J  24;  False  Personation,  M  4, 
32 ;  Forgery,  U  29,  34 ;  Gaming,  {  94 :  Hom- 
icide, {|  133.  142;  Larceny,  g  40;  Libel  and 
Slander,  )  152;  Rape,  {  35;  Robbery,  if 
17,  20. 

Practicing  medicine  without  license,  see  Physi- 
cians and  Surgeons,  {  6. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, i  200. 

Violation  of  stock  laws,  see  Animals,  {  67. 

n.  FINDING  AND  FIUNO  OF  INDICT- 
BCENT  OB  PRESENTMENT. 

Substitution  of  indictment  as  affecting  limita- 
tions, see  Criminal  Law,  {  159. 

8  11.  An  indorsement  on  indictment  held  not 
to  show  return  of  it  into  court  by  the  grand 
Jury.— Shinn  v.  State  (Ark.)  263. 

I  11.  Return  of  indictment  into  court  by 
grand  jury  held  essential  to  jurisdiction.— 
Shinn  ▼.  State  (Ark.)  263. 

IV.  FIUNO  AND  FOBlfA.^  REQUI. 

SITES  OF  INFORMATION   OR 

COMPLAINT. 

{  47.  In  an  information,  it  is  insuflScient  for 
the  prosecuting  attorney  to  state  that  he  is  in- 
formed of  the  commission  of  an  offense,  but  be 
must  state  that  the  offense  has  been  committed. 
—State  V.  McCoy  (Mo.  App.)  78. 

I  47.  Where  a  prosecuting  attorney  bases 
an  information  upon  the  affidavit  of  a  private 
person,  be  must  so  state  in  the  information,  and 
file  the  affidavit  with  the  information.— ^tate  v. 
McCoy  (Mo.  App.)  78. 


i  60.  Under  Code  Cr.  Proc.  1895,  art.  458, 
an  information  for  aggravated  assault  need  not 
in  terms  aver  that  the  acts  complained  of  were 
contrary  to  the  form  of  the  statute.— Burk  v. 
State  (Tex.  Cr.  APP.)  65& 

I  52.  Under  Ann.  St.  1906,  %  2477,  requiring 
an  information  to  be  signed  and  verified  by  the 
prosecuting  attorney  or  by  the  oath  of  a  compe- 
tent witness  in  the  case,  or  8Ui>ported  by  an  af- 
fiditvit  of  the  witness,  filed  with  the  informa- 
tion, an  information  followed  by  an  affidavit, 
stating  that  the  prosecuting  attorney  makes  oath 
that  the  facta  stated  are  true  according  to  his 
best  knowledge,  etc.,  but  signed  by  the  prosecut- 
ing witness,  was  insufficient- State  v.  McCoy 
(Mo.  App.)  78. 

V.  REQUISITES  AND  SVFFIOIENCT 
OF  A0C1TSATION. 

{  110.  An  indictment  charging  the  commis- 
sion of  an  offense  that  is  created  by  statute  is 
generally  good  if  it  follows  the  language  of  the 
statute. — State  v.  Ramsauer  (Mo.  Appi)  67. 

}  110.  An  exception  to  the  rule  that  an  in- 
dictment is  good  if  it  follows  the  language  of 
the  statute,  stated.— State  v.  Ramsauer  (Mo. 
App.)  67. 

i  110.  An  indictment  for  gaming  held  to  fol- 
low the  language  of  the  statute.  Rev.  St.  1899, 
I  2196  (Ann.  St.  1006,  p.  1405),  and  sufficient  as 
to  the  place  of  offense. — State  v.  Ramsauer  (Mo. 
App.)  67. 

I  111.  In  a  orosecution  for  violation  of  Acts 
30th  Leg.  1907;  pp.  224-228,  c.  123,  forbidding 
the  practice  of  medicine  without  registering 
and  filing  for  record  the  certificate  required, 
the  complaint  and  Information  need  not  nega- 
tive the  exceptions  in  the  act,  where  they  are 
not  contained  in  the  enacting  clause,  which  de- 
lines  the  offense.- Newman  v.  State  (Tex.  Cr. 
App.)  836. 

i  122.  An  information  for  aggravated  as- 
sault, which  charged  that  defendant  "did 
strike,"  is  not  fatallv  variant  from  the  affi- 
davit, which  charged,  "did  then  and  there 
strike."- Stuart  v.  State  (Tex.  Cr.  App.)  656. 

i  122.  Where  the  complaint  charges  an  as- 
sault with  "a  knife  and  with  a  chair,"  and  the 
information  charges  that  the  assault  was  made 
with  "fists  and  a  chair,"  the  variance  is  fatal. 
—Smith  V.  SUte  (Tex.  Cr.  App.)  065. 

{  122.  A  complaint  charging  the  unlawful 
riding  on  a  train  of  the  "G.,  H.  &  S.  A.  Ry. 
Co."  held  not  to  support  an  information  char- 
ging that  the  train  was  on  the  track  of  the 
Galveston,  Harrisburg  &  San  Antonio  Railway 
Company.— Cardenas  v.  State  (Tex.  Cr.  App.) 
953. 

VL  JOINDER  OF  PARTIES,  OFFENSES, 

AND   COITNTS,  DUPLIOITT. 

AND  ELECTION. 

Verdict  on  indictment  containing  several  counts, 
see  Criminal  Law,  {  878. 

'{  132.  Where  the  jury's  consideration  was 
limited  to  one  count,  held,  there  was  no  merit 
in  a  contention  that  an  election  between  counts 
should  have  been  requfred. — Betts  v.  State  (Tex. 
Cr.  App.)  424. 

i  132.  Counts'  for  rape  and  Incest  based  on 
the  same  transaction  could  be  joined  in  the  in- 
dictment.- Wadkins  v.  State  (Tex.  Cr.  App.) 
959. 

Vn.  MOTION  TO  QUASH  OR  DlSldSS, 
AND   DEMURRER. 

I  133.    Matter  offered   in   defense  held  such 
that  it  could  only  be  considered  on  a  plea  in  , 
abatement. — State  v.  Poundstone  (Mo.  App.)  79. 
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{  140.  Allegations  in  a  motion  to  qaaah  an 
indictment  wliicli  sets  np  facts  dehors  the  rec- 
ord do  not  prove  themselves,  and  the  pleader 
should  offer  proof  of  them,  otherwise  they  will 
not  be  noticed.— State  v.  Bamsauer  (Mo.  App.) 
67. 

VIII.  AMENDMEHT. 

{  101.  An  information  held  properly  amend- 
ed to  show  the  true  date  of  filing.— Bart  v. 
State  (Tex.  Cr.  App.)  658. 

IX.  ISSUES,  PROOF,  AND  VARIANCE. 

In   protecutiont  for  particular  offen»e$. 
See  forgery,  §  34;    Homicide,  {  142;   Larceny, 
f  40;   Libel  and  Slander,  {  152;   Bape,  §  35. 

XI.  WAIVER  OF  DEFECTS  AMD   OB- 
JECTIONS, AND  AIDER  BT 
VERDICT. 

i  203.  Where,  in  a  prosecution  for  aggravat- 
ed assault,  tho  verdict  is  general,  and  the  affi- 
davit and  information  contained  two  counts, 
that  one  count  in  the  information  is  at  variance 
with  the  affidavit  will  not  be  noticed,  where  the 
other  count  is  good.— Stuart  y.  State  (Tex.  Cr. 
App.)  656. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  note,  see  Bills 
and  Xotes,  |  2iA. 

Of  envelopes  inclosing  depositions,  see  Deposi- 
tions, §  78. 

Of  indictment,  see  Indictment  and  Information, 

INDUCEMENT. 

In  contracts,  see  Contracts,  fi  58,  88. 

INFANTS. 

See  Guardian  and  Ward ;  Parent  and  Child. 
Care  required  cf  master  as  to  infant  servant, 

see  Master  and   Servant,  §  153. 
Dangerous  machinery  as  attractions  to  children, 

see  Negligence,  {  28. 

in.  PROPERTY  AND  CONVEYANCES. 

Homestead  rights,  see  Homestead,  I  140. 
Presumption  of  acceptance  of  deed,  see  Deeds, 
§  194. 

i  31.  Where  an  infaut  purchased  property 
under  fraudulent  representations  that  he  was 
of  age  and  failed  to  pay  for  it,  the  seller  was  en- 
titled to  recover  the  property  as  against  at- 
taching creditors  of  tie  infant.— Wray  v.  Hale 
(Mo.  App.)  38. 

Vn.  ACTIONS. 

i  82.  Under  Kirby's  Dig.  %  6021.  the  next 
friend  of  a  minor  plaintiff  held  under  the  con- 
trol of  the  court,  and  subject  to  removal  in  its 
discretion.— Nashville  Lumber  Co.  v.  Barefield 
(Ark.)  758. 

S  102.  A  contention  that  a  case  was  pre- 
maturely submitted  as  to  an  infant  defeudant 
lield  untenable  in  view  of  the  answer  filed  for 
him  and  of  the  answer  of  his  guardian  ad 
litem.— Childera  v.   Bales   (Ky.)  295. 

i  110.    A  married  woman,  'who  has  filed  a 

bad  answer  asserting  a  homestead  right  for  her 
husband  in  a  foreclosure  suit  in  which  her  in- 
fancy is  also  pleaded,  cannot  open  the  judgment 
under  Civ.  Code  Prac.  $§  301,  518,  by  tendering 
at  the  next  term  a  Rood  answer. — FJversole  v. 
First  Nat.  Bank  of  Hazard  (Ky.)  3G0. 

INFERIOR  COURTS. 

See  Courts,  §{  169,  172. 


.   INFLUENCE. 

Constructive  trust  in  respect  to  property  ac- 
quired by  undue  influence,  see  Trusts,  |  99. 

Undue  influence  affecting  validity  of  wilL  see 
Wills,  8{  155-160. 

INFORMATION. 

Criminal  accusation,  see  Indictment  and  Infor- 
mation. 

INFORMATION  AND  BELIEF. 

Complaint  on  information  and  belief,  see  Crim- 
inal Law,  §  211. 

Verification  of  information  on  information  and 
belief,  see  Indictment  and  Information,  |  52. 

INHERITANCE 

See  Descent  and  Distribution. 

INJUNCTION. 

Relief  againtt  particular  acts  or  proeeedingi. 
E}nforcement   of  judgment,    see   Judgment,    K 

407-463. 
Enforcement  of  taxes,  see  Schools  and  School 

Districts,  i  107 ;   Taxation,  I  60a 
Execution,  see  Execution,  §  172. 
Judicial  proceedings,  concurrent  and  conflicting 

jurisdiction  of  state  courts,  see  Courts,  %  480. 

II.  SIIBJECTS  OF  PROTECTION  AND 
REUEF. 

(B)  PropertT,  Conveyancea,  aad  Imeam- 
braacea. 

g  46.  Plaintiff  held  not  entitled  to  enjoin  his 
children  from  entering  on  and  occupying  bis 
property.- Davis  v.  Davis  (Ark.)  525. 

(C)  Contracts. 

{  59.  Whether  a  contracting  party  is  limited 
to  an  action  at  law  on  a  breach,  or  whether  he 
is  entitled  to  injunctive  relief,  depends  on  the 
intention  of  the  parties,  deducible  from  the 
contract.— Wills  v.  Forester  (Mo.  App.)  1090. 

S  59.  A  contract  by  a  retail  lumber  dealer 
for  the  sale  of  a  stock  of  lumber  and  good  will, 
hfld  not  to  give  him  an  option  to  pay  the  liqui- 
dated damages  for  the  privilege  of  re-entering 
the  business,  but  the  buyer  is  entitled  to  in- 
junctive relief. — Wills  v.  Forester  (Mo.  App.) 
1090. 

S  59.  A  party  held  entitled  to  restrain  the 
adverse  party  from  violating  his  contract,  wheth- 
er the  sum  to  be  paid  by  him  for  a  breach  is 
regarded  as  liquidated  damages  or  not. — Wills 
T.  Forester  (Mo.  App.)  1090. 

I  61.  Where  a  party  agrees  for  a  considera- 
tion not  to  engage  in  a  given  business  for  a 
certain  time  in  a  given  territory,  a  violation 
entitles  the  party  injured  to  injunctive  relief. 
—Wills  v.  Forester  (Mo.  App.)  1090. 

S  61.  A  bu^-er  of  a  lumber  business  and  good 
will  hp\d  entitled  to  an  injunction  restraining 
the  seller  from  violating  his  agreement  not  to 
re-enter  the  business.— Wills  T.  Forester  (Mo. 
App.)  1090. 

(D)  Coritorate  Franchises,  Management, 
and  Uealinars. 

\  70.  Equity  held,  to  have  jurisdiction  of  the 
suit  of  a  corporation  at  the  instance  of  its  de 
facto  officers  to  enjoin  others  claiming  to  hold 
the  offices,  where  their  acts  interfere  with  the 
management  of  the  corporation  business. — ^De 
Zavala  v.  Daughters  of  the  Bepublic  of  Texas 
(Tex.  Civ.  App.)  100. 
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nXr  ACTIOM8  FOB  INJITNOTIONB. 

Counterclaim,  gee  Set-Off  and  Coanterclaim,  { 

8  128.  In  injunction  proceedings  to  restrain 
defendant  from  engaging  in  the  photograph  busi- 
ness, evidence  held  to  support  a  jury  finding'  in 
favor  of  plaintiff.— Parrish  v.  Adwell  {Tex.  Civ. 
App.)  441. 

I  130.  In  proceedings  to  restrain  defendant 
from  re-engaging  in  the  photograph  business, 
whether  defendant  made  a  statement  to  plain- 
tifTs  partner  held  for  the  jury.— Parrish  v.  Ad- 
well (Tex.  Civ.  App.)  441. 

Vn.  VIOI.ATION  ANB   PVinSHMEKT. 

Release  on  habeas  corpus,  see  Habeas  Corpus, 
S  30. 

VIII.  I.IABIX.ITIES   ON   BOin>8  OR 
UHDEBTAKINGB. 

Elffect  of  supersedeas,  see  Appeal  and  Error, 
S  490. 

{  241.  In  a  suit  to  enjoin  the  sale  of  prop- 
erty under  an  execution,  held,  that  the  court 
properly  allowed  defendant  to  dismiss  a  cross- 
bill as  to  plaintiff,  and  prosecute  his  action 
against  the  sureties  on  the  injunction  bond.— 
Broussard  v.  Lawson  (Tex.  Civ.  App.)  712, 

?i  241.  Where  a  married  woman  sues  to  en- 
n  the  sale  of  property  on  execution  against 
lier  husband,  it  is  not  error  to  refuse  to  make 
her  husband  a  party  defendant  to  a  cross-bill 
against  her.— Broussard  v.  Lawson  (Tex.  Civ, 
App.)  712. 

{  241.  In  an  action  to  restrain  the  sale  of 
property  on  an  execution  In  which  defendant 
flies  a  cross-bill  against  plaintiff  and  the  sure- 
ties on  her  injunction  bond,  and  plaintiff  sub- 
sequently dies  insolvent,  it  is  unnecessary  to 
bring  her  representatives  into  the  action  as  par- 
ties.—Broussard  v.  Lawson  (Tex.  Civ.  App.) 
712. 

INJURIES. 

In  general,  see  Damages;    Negligence. 

INNKEEPERS. 

Power  of  city  to  require  fire  escapes  on  lodging 
houses,  see  Municipal  Corporations,  {  603. 

§  10.  In  an  action  against  a  lodging  house 
keeper  for  death  alleged  to  have  been  caused  by 
defendant's  failure  to  provide  adequate  fire  es- 
capes, evidence  held  to  show  that  decedent  was 
familiar  with  the  condition  of  the  building  as  to 
fire  escapes  when  he  was  injured.— Radley  v. 
Knepfiy  (Tex.  Civ.  App.)  447. 

I  10.  One,  having  the  time  and  opportunity 
to  learn  of  the  condition  of  a  lodging  honse  as 
to  fire  escapes,  by  voluntarily  remaining  in  the 
building  assumed  the  danger  of  any  failure  to 
provide  adequate  escapes.— Radley  v.  Knepfly 
(Tex.  Civ.  App.)  447. 

S  10.  In  an  action  against  a  lodging  house 
keeper  for  death  claimed  to  have  been  caused 
by  failure  to  provide  adequate  fire  escapes,  evi- 
dence held  to  show  such  failure  was  not  the 
proximate  cause  of  decedent's  injuries. — Kadley 
V.  Knepfiy  (Tex.  Civ.  App.)  447. 

INNOCENT  PURCHASERS. 

Of  property  subject  to  tax,  see  Taxation,  §  511. 
Of  public  lands,  see  Public  Lands,  §  178. 

INNUENDO. 

Averment  in  indictment  for  libel  and  slander, 
see  Libel  and  Slander,  §  15'2. 


IN  PAIS. 

Estoppel,  see  Estoppel,  |§  78-9a 

INSANE  PERSONS. 

Mental    capacity    affecting    responsibility    for 
crime,  see  Criminal  Law,  {  ■^. 

I3E.  ACTIONS. 

Vacation  of  judgment,  see  Judgment,  {  338. 

§  94.  Where,  after  default,  a  motion  was 
made  to  set  it  aside  on  the  ground  of  defend- 
ant's insanity,  and  a  trial  was  thereafter  had 


S  101.  A  sale  under  execution  of  property 
of  an  insane  judgment  debtor  held  valid.— Kir- 
by's  Dig.  f  4035.— Peters  v.  Townsend  (Ark.) 
25a. 


INSOLVENCY. 


See  Bankruptcy. 

Best  and  secondary  evidence  of  insolvency,  see 

Evidence,  g  158. 
Of  corporations  in  general,  see  Corporations,  f 

550. 
Of  insurance  companies,  see  Insurance,  {  70. 
Of  maker  as  excusing  suit  on  note  at  request 

of  indorser,  see  Bills  and  Notes,  g  254. 

III.   ASSIGNMENT,  ADMINISTRATION, 
AND  DISTRIBUTION   OF  IN- 
SOLVENT'S ESTATE. 


laol- 


(O)  Prefer«neea  and  Transfers  by  lai 
vent,  and  Attaelinients  and 
Other  I^leas. 

Preference  affecting  validity  of  conveyance  as 
to  creditors,  see  Fraudulent  Conveyances,  g 

lis. 


INSPECTION. 


By  jury,  see  Trial,  §  28. 

Of  tools,  machinery,  appliances,  and  places  for 

work  for  protection  of  servant,  see  Master 

and  Servant,  i  124. 


INSTRUCTIONS. 


By  court  to  jurv,  see  Criminal  Law,  Sg  761- 

764,  770-828,  825,  829;    Trial,  g§  191-200. 
By  master  to  servant,  see  Master  and  Servant, 

INSTRUMENTS. 

Acknowledgment  of,  see  Acknowledgment 

Alteration,  see  Alteration  of  Instruments. 

As  hearsay  evidence,  see  B^^dence,  g  318. 

Best  nnd  secondary  evidence,  see  Criminal  Law. 
§g  308-404;    Evidence,   Ig   158-175. 

Cancellation,  see  Cancellation  of  Instruments. 

Competency  of  written  instruments  as  admis- 
sions in  general,  see  Evidence,  g  215. 

Documentary  evidence,  see  Criminal  Low  ( 
438;    Evidence.  §§  342-572.  ' 

Estoppel  by  deeds  and  other  instruments,  see 
E.stoppel,  gg  28-45. 

Forgery,  see  Forgery. 

^'^i;°L^>  ".'A^''  extrinsic  evidence,  see  Evidence, 

ii  4(K>— loO. 
Recording,  see  Records. 
Reformation,  see  Reformation  of  Instruments. 

Particular  clattet  of  written  inttrument*. 
See  Bills  and  Notes;   Chattel  Mortgages;   Com- 
promise and  Settlement ;    Indictment  nnd  In- 
formation ;  Insurance;  Mortgages;   Release: 
Stipulations ;    Wills. 

Award  of  arbitrators,  see  Arbitration  and 
Award,  gg  78.  82. 
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Bills  of  sale,  see  Sales,  I  146. 
Checks,  see  Banks  and  Banking,  |  138. 
Contracts  in  general,  construction  and  opera- 
tion, see  Contracts,  H  176-231. 
Deeds,  see  Deeds. 

INSULTING  LANGUAGE. 

See  Disorderly  Conduct 

INSURANCE. 

Exemption  of  life  insurance,  see  Exemptions, 
I  50. 

n.  XNfSTTBANOE   COMPANIES. 

(B)  Mutual  Coinpa,iiiles. 

I  TO.  A  receiver  of  a  mutual  fire  insurance 
company  held  not  entitled  to  maintain  an  ac- 
tion ou  a  bond  given  by  the  company  pursuant 
to  Acts  1005,  p.  492,  §  4,  and  Kirby's  Dig.  g 
050.— Forte  v.  Chamberlain  (Ark.)  234. 

V.  THE  OOMTRAOT  ZK  GENERAI.. 
(A)  Nature,  Re««laltea,  and  Valldltr. 

i  136.  A  condition  in  a  receipt  for  the  first 
premium  paid  for  life  insurance  that  no  obliga- 
tion was  incurred  by  the  company  unless  insur- 
ed was  in  sound  health  when  the  policy  was 
delivered  held  binding. — Commonwealth  Life  Ins. 
Co.  V.  Davis  (Ky.)  345. 

(B)  CoiiBtraotloa  and  Oyeration. 

Csnrious  loans,  see  Usury,  {  18. 

Vm.   GAirCEIXATIOir,     8inEtREin>EB, 

ABANDONMENT,  OB  BESCIS8ION 

OF  POLICT. 

I  248.  Act  of  an  insurance  company  in  re- 
ceiving A  premium  on  the  policy  which  had  been 
repudiated  heid  not  to  render  it  liable  thereon. 
— CltlEens'  Life  Ins.  Co.  v.  Riley  (Ky.)  402. 

IX.  AVOIDANCE  OF  FOUCT  FOB 
MIBREPBESENTATION.  FBAXTD, 
OB  BBEACH  OF  WABBANTT  OB 
CONDITION. 

(O  Matters  Relatlav  to  Person  Imanred.- 

i  290.  Under  Rev.  St  1899,  {  7890  (Ann. 
St  1906,  p.  3746),  the  provision  of  a  policy 
that  proof  of  actual  age  of  insured  may  be  re- 
quired, and  the  amount  payable  shall  be  the  in- 
surance which  the  premiums  paid  would  have 
purchased  at  the  true  age,  is  void.— Bums  v. 
Metropolitan  Life  Ins.  Co.  <Mo.  App.)  539. 

XI.   ESTOPPEI.,  WATVEB,  OB  AGREE- 
MENTS AFFECTING  BIGHT  TO 
AVOID  OR  FORFEIT  POLICT. 

f  372.  A  provisioA  in  a  life  policy  and  in  a 
premium  note,  that  the  policy  should  lapse  by 
failure  of  insured  to  pay  the  note,  being  wholly 
for  the  insurer's  benefit,  is  one  which  it  may 
waive,  and  such  waiver  may  be  express  or  by 
such  conduct  as  evinces  the  purpose  not  to  en- 
force it.— New  York  Life  Ins.  Co.  v.  Evans 
(Ky.)  376. 

{  378.  Where  the  company's  _  agent  issued 
a  fire  policy  with  the  understanding  that  insur- 
ed did  not  own  the  building  in  which  the  prop- 
erty was,  the  company  cannot  claim  that  in- 
sured made  any  misrepresentation  or  warranty 
as  to'  its  ownership  oy  accepting  the  policy 
which  stipulated  that  she  was  sole  owner  of 
the  building.— Hilbum  v.  Phcenix  Ins.  Co.  (Mo. 
App.)  63. 

i  388.  Under  Rev.  St  1899,  §  7976  (Ann.  St. 
190C,  p.  3792>,  insurer  held  to  waive  the  for- 
feiture provision  of  the  iron-safe  clause.— Cul- 
ver v.  Williamsburg  City  Fire  Ins.  Co.  (Mo. 
App.)  540. 


§  392.  Acceptance  by  an  insnrer  of  a  pre- 
mium note  held  a  waiver  of  the  policy  proviaion 
for  a  cash  payment  for  the  time  tiie  note  is  to 
run.— New  York  Life  Ins.  (>.  y.  Evana  (Ky.) 
376. 

i  392.  It  an  insurer^,  after  a  policy  has 
lapsed,  retains  the  unpaid  premium  note  mere- 
ly as  evidence  that  it  has  been  canceled  and  acts 
consistently  with  its  claim  of  forfeiture,  it 
does  not  waive  the  forfeiture;  but,  if  it  retains 
the  note  as  evidence  of  indebtedness  to  it,  or  aa- 
serts  it  as  a  debt  against  insured,  the  forfeiture 
is  deemed  to  have  been  waived. — New  York  life 
Ins.  Co.  V.  Evans  (Ky.)  376. 

XIZ.  BISKS    AND    CAUSES    OF    I.OB8. 

(D)  I.ife  Insaranoe. 

§  446.  An  insurer  held  liable  for  the  amount 
of  the  policy,  where  insured  at  the  time  he  kill- 
ed himself 'was  so  insane, that  he  did  not  know 
that  he  was  taking  his  life. — Inter-Southern  Life 
Ins.  Co.  V.  Boyd  (Ky.)  333. 

Xm.   EXTENT  OF  I.OSS  AND  LIABH- 
ITT  OC  INSITBEB. 

(B)  Inanrance  of  Propertr  and  Titles. 

§  500.  In  view  of  Rev.  St.  1899,  i  7960 
(Ann.  St.  1906,  p.  3789)  the  value  of  personalty 
insured  cannot  be  questioned  in  a  subsequent 
proceeding  where  its  value  is  fixed  by  the  poli- 
cy.—Hiiburn  V.  Phoenix  Ins.  Co.  (Mo.  App.)  63. 

XrV.   NOTICE  AND   PROOF  OF  LOSS. 

{  559.  An  insurance  companjf  waived  proof 
of  loss  as  required  by  the  policy  by  denying 
liability  thereon  and  refusing  to  pay. — Hiiburn 
V.  Phcenix  Ins.  Co.  (Mo.  App.)  63. 

XVH.    PAYMENT      OR      DISCHARGE, 
CONTRIBUTION,  AND  SUB- 
ROGATION. 

Parol  evidence  to  explain  receipt,  see  Evidence, 

§450. 
Payment  by  draft,  see  Payment  §S  17,  63. 

XVm.  ACTIONS  ON  POLICIES. 

Questions  for  jury  as  to  release  of  claim,  see 

Release,  §  58. 
Receipt  as  presumptive  evidence  of  payment, 

see  Payment,  |  65. 

(  623.  Where  an  insurer  with  prompt  notice 
of  loss  denies  all  liability,  he  cannot  complain 
that  insured  did  not  observe  the  provision  re- 
quiring him  to  wait  60  days  after  proof  of  loss 
before  suing. — ^Phcenix  Ins.  Co.  of  Hartford  v. 
Flowers  (Ky.)  403. 

i  629.    An  insurance  company  is  ordinarily 

presumed  to  know  its  own  agent,  and,  if  it 
should  be  surprised  in  an  action  on  a  fire  policy 
by  proof  relative  thereto,  a  continuance  may 
be  had,  so  that  it  was  not  error  to  refuse  to 
require  plaintiff  to  state  in  his  petition  the  name 
of  the  agent  with  whom  he  contracted. — Phoenix 
Ins.  Co.  of  Hartford  v.  Flowers  (Ky.)  403. 

{  634.  Allegations  of  the  petition  in  an  ac- 
tion on  a  fire  policy  held  not  self-serving  for 
the  purpose  of  prejudicing  defendant  but  prop- 
er to  snow  compliance  with  the  conditions  of 
the  policy. — Hiiburn  v.  Phcenix  Ins.  Co.  (Mo. 
App.)  63. 

{  645.  Failure  to  make  proof  of  loss  accord- 
ing to  the  terms  of  a  fire  policy  held  not  avail- 
able uuder  a  mere  general  denial;  the  petition 
alleging  compliance  with  the  requirement— 
Hilbum  V.  Phoenix  Ins.  Co.  (Mo.  App.)  63. 

{  646.  In  an  action  on  an  insurance  policy 
not  issued  by  defendant,  where  plaintiffs  claim- 
ed that  defendant  became  liable  thereon  by  a 
consolidation  with  the  company  issuing  it,  which 
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defendant  denied,  the  burden  was  on  plaintiffs 
to  prove  defendant  bound  on  ttie  policy. — Cap- 
ital Fire  Ins.  Co.  t.  J.  H.  Davis  &  Son  (Ark.) 
620. 

{  QSO.  Kt.  St.  {  679  (Russell's  St  |  4400), 
providing  that  the  application  for  insurance, 
rules  of  the  company,  etc.,  be  made  a  part  of 
the  policy,  does  not  apply  in  an  action  for  in- 
surance where  the  policy  was  never  issued. — 
Commonwealth  Life  Ins.  Co.  t.  Davis  (Ky.) 
845. 

I  662.  Where,  in  an  action  on  a  fire  policy, 
there  was  no  proof  of  a  custom  by  the  com- 
pany's adjuster  to  notify  insured  before  exam- 
ining the  property  after  the  fire,  and  the  policy 
did  not  require  such  notice,  it  was  error  to  ad- 
mit evidence  that  the  adjuster  did  not  notify 
plaintiff's  attorney  before  investigatinEthe  loss. 
—Hartford  Fire  Ins.  Co.  r.  Becton  (Tex.  Civ. 
App.)  474. 

I  665.  In  an  action  on  an  insurance  policy, 
not  issued  by  defendant,  evidence  heJd  insuffi- 
cient to  show  that  defendant  was  bound  by  the 
policy,  either  by  consolidation  or  other  con- 
tract with  the  company  issuing  it— Capital  Fire 
Ins.  Go.  V.  J.  H.  Davis  &  Son  (Ark.)  520. 

I  665.  Evidence  held  to  show  that  insured  in 
a  life  policy  committed  suicide  when  so  insane 
that  he  did  not  know  that  he  was  taking  his 
Ufe,  authorizing  a  recovery.— Inter-Southern  Ufe 
Ins.  Co.  V.  Boyd  (Ky.)  338. 

I  665.  In  an  action  on  an  indemnity  policy, 
evidence  held  to  show  that  insured  was  inten- 
tionally killed  by  another  while  fighting,  pre- 
cluding a  recovery  for  any  sum  greater  than  the 
minimum  liability.— ConUnental  Casualty  Co. 
T.  Fleming  (E^.)  331. 

S  665.  Evidence  held  to  show  that  an  insur- 
ance company  had  not  elected  to  treat  a  life 
policy  as  lapsed  for  failure  to  pay  a  premium 
note  when  due,  but  was  holding  it  in  abeyance, 
deferring  final  action  until  it  bad  exhausted  the 
chance  of  having  insured  continue  it,  when  the 
note  was  paid.— New  Tork  Life  Ins.  Co.  v. 
Bvans  (Ky.)  376.  • 

I  665.  In  an  action  on  a  fire  policy,  evidence 
Aeid  not  to  show  that  insured  kept  gasoline 
within  the  building  containiug  the  insured  prop- 
er^, in  violation  of  a  warranty  against  doing 
80.— Hilburn  v.  Phoenix  Ins.  Co.  (\lo.  App.)  63. 

I  666.  Where  plaintiff  in  an  action  against 
an  insurance  company  did  not  recover  the  full 
amount  demandedl  it  was  error  to  add  a  pen- 
alty and  attorn^  s  fees  to  the  judgment.— In- 
dustrial Mttt  indemnity  Co.  v.  Armstrong 
(Ark.)  236. 

I  668.  In  an  action  to  recover  the  balance 
due  on  a  life  insurance  policy,  evidence  held  not 
to  conclusively  show  that  the  insured  in  his  ap- 
plication misstated  his  age.— Metropolitan  Lite 
Ins.  Co.  V.  liennoz  (Tex.)  623. 

{  668.  In  an  action  to  recover  the  balance 
due  on  a  life  insurance  policy,  evidence  held  in- 
sufficient to  raise  a  question  for  the  jur^  as  to 
whether  defendant  waived  a  condition  of  its  pol- 
icy, limiting  its  liability  if  the  age  of  insured 
was  misstated. — Metropolitan  Life  Ins.  Co.  ▼. 
Lennox  (Tex.)  623. 

I  668.  In  an  action  to  recover  the  balance 
due  on  a  life  insurance  policy,  evidence  held 
sufficient  to  take  the  question  of  defendant's  lia- 
bility for  the  balance  due  under  the  terms  of 
the  policy  to  the  jury.- Metropolitan  Life  Ins. 
Co.  V.  Lennox  (Tex.)  623. 

I  G6S.  In  an  action  on  a  Ufe  policy,  the  ques- 
tion whether  a  certain  premium  had  been  paid 
held  under  the  evidence  one  for  the  jury. — Fidel- 
ity Mut.  Life  Ins.  Co.  v.  Click  (Ark.)  764. 

{  660.  In  an  action  on  a  valued  fire  policy, 
it  was  not  necessary  to  state  the  value  of  the 


insured  goods  in  the  instructions,  where  there 
was  no  evidence  that  it  had  denreciated  since 
the  policy  was  issued.— Hilburn  v.  Phoenix  Ins. 
Co.  (Mo.  App.)  63. 

XX.  MUTUAX  BEITEFIT  IirgTJItAHOE. 

(B)  Benellolariea  and  Benefits. 

{  782.  Under  Rev.  St  1880,  |  1417  (Ann.  St 
1906,  p.  1116),  where  the  beneficiary  of  a  bene- 
fit certificate  contracts  to  pay  the  assessments 
and  dues,  the  member  is  not  thereby  deprived 
of  the  right  to  change  the  beneficiarjr  or  revoke 
the  certificate,— Londry  v.  Sovereign  Camp 
Woodmen  of  the  World  (Mo.  App.)  530. 

S  783.  Insured  in  a  benefit  certificate  may 
change  his  beneficiary  at  will,  if  he  does  so  ac- 
cording to  the  rules  of  the  association. — Londry 
T.  Sovereign  Camp  Woodmen  of  the  World  (Mo. 
App.)  530. 

f  784.  The  adoption  of  a  particular  method 
of  changing  the  benefit  certificate  is  the  ex- 
clusion of  all  other  methods.- Londry  v.  Sov- 
ereign Camp  Woodmen  of  the  World  (Mo.  App.) 
530. 

{  784.  After  death  of  a  member,  a  benefit  as- 
sociation could  not  waive  as  to  his  certificate  a 
law  of  the  association  providing  the  method  of 
changing  the  beneficiary. — Londry  v.  Sovereign 
Camp  Woodmen  of  the  World  (Mo.  App.)  530. 

{  785.  The  words  "legal  representatives"  in 
tieneficiary  certificates  held  to  be  given  their 
usual  meaning,  making  the  ftud  payable  to 
the  insured's  executor,  and  not  to  bis  legal 
heirs.— Walker  ▼.  Peters  (Mo.   App.)  35. 

I  786.  Relation  of  brother  and  sisters  alone 
held  not  to  make  the  sisters  the  family  of  in- 
sured, within  the  meaning  of  certificates  or 
articles  of  incorporation  of  a  beneficial  associa- 
tion.—Walker  V.  Peters  (Mo.  App.)  35. 

{  785.  The  various  provisions  of  a  beneficial 
certificate  and  the  articles  of  incorporation 
held  to  show  that  the  word  "heirs"  was  used 
in  its  proper  sense  and  a  distinction  clearly 
drawn  between  "heirs"  and  "legal  representa- 
tives."- Walker  v.  Peters  (Mo.  App.)  35. 

(F)  Actions  tor  Benefits. 

Assumption  of  facts  in  instructions  in  action  on 
benefit  certificate,  see  Trial,  {  191. 

Presumption  of  death  from  absence,  see  Death, 
J2. 

I  815.  Where  the  action  on  a  benefit  certifi- 
cate is  based  on  the  presumption  of  insured's 
death  from  his  absence  for  more  than  seven 
years,  the  petition  should  allege  that  death  oc- 
curred before  date  of  the  lapse  of  the  policy. 
— ^Bradley  v.  Modem  Woodmen  of  America 
(Mo.  App.)  68. 

INTENT. 

Carrying  weapons,  see  Weapons,  (  7. 
Construction  of  wills,  see  Wills,  gS  439,  440. 
Element  of  homicide,  see  Homicide,  {S 156-158, 
286. 

INTEREST. 

See  Usury. 

Disqualification  of  jurors,  see  Jury,  i  87. 

Element  of  damages  in  general,  see  Damages,  I 

69. 
On  funds  gamlsheed,  see  Justices  of  the  Peace, 

I  87. 

INTERLOCUTORY  DECISIONS. 

Review,  see  Appeal  and  Error,  ff  874,  875. 

INTERMEDDLING. 

In  suits  between  others,  see  Champerty  and 
Maintenance. 
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INTERMEDIATE  COURTS. 

Review  of  decisions,  see  Appeal  and  Error,  | 
1091. 

INTERMIXTURE. 

Of  goods,  see  Contusion  of  Goods. 

INTERPLEADER. 

Claims,  by  third  persons  to  property  levied  up- 
on, see  Attachment,  U  287-306. 

INTERPRETATION. 

Of  contracU,  inttrutnentt,  or  judicial  aoti  and 

proceedinff*. 
See  Statutes,  §  228 ;  Wills,  §|  439-707. 
Assignments,  see  Assignments,  it  73,  80. 
Bills  and  notes,  see  Bills  and  Notes,  §  122. 
Constitutional    proTisions,    see    Constitutional 

Law,  18  15-16. 
Contracts   in  general,   see   Contracts,    gi   176- 

231. 
Contracts  of  sale,   see   Sales,   §f   68-87,   468; 

Vendor  and  Purchaser.  K  58-80. 
Deeds,  see  Boundaries,  |§  3,  8;    Deeds,  §f  124, 

168. 
Instructions,  see  Criminal  Law,  M  822,  823; 

Trial,  U  286-296. 
Judgment  on  trial  of  issues,  see  Judgment,  f 

Leases,  see  Mines  and  Minerals,  HI  62-71. 

Parol  or  extrinsic  evidence  to  aid  interpretation 
of  written  instruments,  see  Evidence,  §g  448- 
460. 

Suretyship  agreement,  see  Principal  and  Sure- 
ty, I  86. 

Testamentary  trusts,  see  Wills,  {  682. 

Verdict  or  findings,  see  Trial,  {  365. 

INTERROGATORIES. 

To  Jury,  see  Trial,  »  351,  365. 

INTERSTATE  COMMERCE. 

Power  to  regulate,  see  Commerce. 

INTERVENTION. 

In  attachment  proceedings  by  claimant  of  prop- 
erty, see  Attachment,  i|  287-306. 

INTER  VIVOS. 

Gifts,  see  Gifts,  H  4-34. 

INTESTACY. 

See  Descent  and  Distribution. 

INTIMIDATION. 

See  Threats. 

INTOXICATING  LIQUORS. 

IV.  UOEMSES  AND  TAXES. 

{  60.  A  bona  fide  subordinate  lodge  of  a  fra- 
ternal benevolent  and  social  order  held  not  en- 
gaged in  handling  liquor  within  the  revenue  act 
of  1907  (Acts  1907,  c.  541).— Moriarty  v.  Stote 
(Tenn.)  1016. 

§  74.  Mandamus  will  not  lie  to  compel  the 
issuance  of  a  license  to  sell  liquor  under  the 
law  of  1007  (Acts  1907,  c.  138),  after  that  law 
has  been  repealed  by  Acts  1909,  c.  17. — Lyttle- 
ton  V.  Downer  (Tex.  Civ.  App.)  994. 

VI.   OFFEirSES. 

8  146.  A  club  organized  to  evade  under  the 
forms  of  law  the  prohibitory  statutes  held  guilty 


of  selling  liquor  in  violation  of  law.— Moriarty 
y.  State  (Tenn.)  1016. 

8  169.  A  servant  of  a  subordinate  lodge  of  a 
fraternal  benevolent  and  social  order  engaged 
in  furnishing  liquor  to  the  members  of  the  lodpe 
held  not  engaged  in  selling  or  aiding  in  the  sale 
of  liquor  in  violation  of  Acts  189^,  c.  161. — 
Moriarty  v.  State  (Tenn.)  1016. 

Vn.  ACTIONS  FOB  PENALTIES. 

I  178.  Rev.  St.  1899,  g  3017  (Ann.  St.  1906, 
p.  1728),  imposing  a  penalty  for  selling  liquora 
to  a  drunkard  after  notice  from  his  wife  not  to 
do  so,  should  be  liberally  construed. — Jadcson 
County  v.  Schmid  (Mo.  App.)  1074. 

8  179.  An  oral  notice  to  an  agent  of  a  dram- 
shop keeper  held  to  be  a  notice  to  the  latter 
within  Rev.  St.  1899,  8  3017  (Ann.  St.  1906,  p. 
1728),  so  as  to  warrant  a  recovery  of  damages 
for  selling  to  a  drunkard.— Jackson  County  v. 
Schmid  (Mo.  App.)   1074. 

8  179.  A  notice,  given  under  Rev.  St  1899, 
8  3017  (Ann.  St.  1906,  p.  1728),  imposing  a 
penalty  for  selling  liquors  to  a  drunkard  after 
notice  from  his  wife  not  to  -do  so,  held  suffi- 
cient, though  the  reason  for  giving  it  was  not 
stated. — Jackson  County  t.  Schmid  (Mo.  App.) 
1074. 

8  179.  The  term  "habitual  drunkard"  in 
Rev.  St.  1899,  f  3017  (Ann.  St  1906,  p.  1728), 
imposing  a  penalty  for  selling  to  such  persons, 
defined.— -Jackson  County  v.  Schmid  (Mo.  App.) 
1074. 

vm.  grucinai.  pbosecittions. 

Best,  and    secondary    evidence,    see    Criminal 

Law,  8  402. 
Evidence  of  other  offenses,  see  Criminal  Law, 

8  372. 
Objections  to  evidence,  see  Criminal  Law,    8 

695. 

8  200.  An  information  charging  a  physician 
witk  unlawfully  issuing  a  prescription  for  in- 
toxicating liquors,  in  violation  of  Kev.  St.  1899, 


8  3050  (Ann.  St.  1906,  p.  1750),  held  fatally 
bad.— State  v.  Hume  (Mo.  App.)  1099,  1100; 
Same  v.  Steel  (Mo.  App.)  1100 ;   Same  v.  Con- 


way, Id. 

{  233.  Certain  evidence  of  prior  possession  of 
liquor  by  defendant  held  inadmissible. — Goss  v. 
State  (Tei.  Cr.  App.)  107. 

8  236.  Evidence  held  to  sustain  a  conviction 
for  selling  liquors  in  violation  of  the  local  option 
law. — State  v.  Draughn  (Mo.  App.)  20. 

8  236.  Evidence  held  to  show  a  sale  of  liquor 
in  violation  of  the  local  option  law. — Davis  v. 
State  (Tex.  Cr.  App.)  635. 

8  236.  Elvidence  held  insufficient  to  sustain  a 
conviction  for  violating  the  local  option  law. — 
McLendon  v.  State  (Tex.  Cr.  App.)  637. 

8  239.  In  a  prosecution  for  violating  the  local 
option  law,  an  instruction  authorizing  convic- 
tion if  the  jury  found  that  defendant  "directly 
or  indirectly"  sold  liquor  without  telling  the 
jury  what  was  meant  by  these  words  was  errone- 
ous.— State  V.  Bowerman  (Mo.  App.) .  41. 

8  239.  Under  certain  facts  in  a  prosecution 
for  violating  the  local  option  law,  the  court 
should  have  charged  that  defendant  was  guilty 
of  no  offense.— Dean  v.  State  (Tex.  Cr.  App^ 
924. 

INTOXICATION. 

Contributory   negligence   of  passenger   ejected 

from  train,  see  Carriers,  8  370. 
Negligence  in  ejecting  intoxicated  passenger,  see 

Carriers,  8  366. 
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INTRUDERS. 

On  land,  see  Forcible  Entry  and  Detainer ;  Tres- 
pass. 

INVITED  ERROR. 

See  Appeal  and  Error,  |  882. 

ISSUE. 

Effect  of  birth  on  provisiona  of  will,  see  De- 
scent and  Distribution,  {  47. 

ISSUES. 

AppUcabilitr  of  instructions  to  issues,  see  Crim- 
inal Law,  {  814 ;  Trial,  }  251. 

Identity  of  issues  as  afCecting  conclusiveness  of 
Judgment,  see  Judgment,  §§  720,  732. 

In  ciTil  actions,  see  Pleading,  g  380. 

Instructions  ignoring,  see  Trial,  §  253. 

Judgment  on  trial  of  issues,  see  Judgment,  g| 
U»-256. 

Presented  for  review  on  appeal,  see  Appeal  and 
Error,  {{  172-179. 

JEOPARDY. 

Former  jeopardy  as  bar  to  prosecution,  see 
Criminal  Law,  gS  170,  186. 

JOINDER. 

Of  causes  of  action,  see  Action,  {  45. 
Of  counts  in  indictment  or  information,  see  In- 
dictment and  Information,  {  132. 

JOINT  ADVENTURES. 

See  Partnership. 
Conspirators,  see  Conspiracy. 

JOINT  EXECUTORS  AND  ADMIN- 
ISTRATORS. 

See  Execntors  and  Administrators,  {  124. 

JOINT  LIABILITIES.     - 

Indemnity  among  persons  jointly  liable,  see  In- 
demnity, I  13. 

JOINT  OWNERS. 

Community  property,  see  Husband  and  Wife,  ff 
258-276. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

Partition  of  joint  property,  see  Partition. 

JOINT  TORT-FEASORS. 

Liabilities  for  injuries  to  passengers,  see  Cn- 

riers,  I  306. 
Right  of  indemnity,  see  Indemnity,  |  13. 

JUDGES. 

See  Conrts;   Justices  of  the  Peace. 
Examination  of  witnesses,  see  Witnesses,  (  246. 
Mandamus  to  judge,  see  Mandamus,  {{  48,  60. 
Remarks  and  conduct  on  trial,  see  Criminal 
Law,  I  656 ;  Trial,  i  29. 

nX.  BIOHTB,  POWERS,  PUTIE8,  AKD 
UABZZ.nTES. 

Authority  in  supplementary  proceedings,  see 
Execution,  f  371. 

{96.    In  an  action  by  surviving  wards  against 
the  probate  judge  for  neglect  of  duty  imposed  by 


Ky.  St.  H  1065,  1068  (Russell's  St.  gj  4161, 
4104),  the  court  properly  deducted  from  the 
judge's  liability  the  share  of  the  fund  alleg:ed 
to  have  been  lost  to  which  the  surviving  heirs 
were  not  entitled.— Comelison  v.  Million  (Ky.) 
866. 

fi  36.  A  judicial  officer  is  not  civilly  liable 
for  his  Judicial  acts,  whether  negligently,  will- 
fully, or  maliciously  committed. — Kruegel  t. 
Cobb  (Tex.  Civ.  App.)  723. 

IV.  DIgQVA];.IFICATION  TO  ACT. 

{  47.  An  attorney,  who  had  advised  accused 
to  plead  guilty  upon  a  prior  indictment  for  the 
same  offense,  held  disqualified  to  sit  as  special 
judge  in  his  trial  under  a  second  indictment.— 
Durham  t.  SUte  (Tex.  C!r.  App.)  932. 

JUDGMENT. 

Decisions  of  courts  in  general,  see  Courts,  g  91. 
Description  in  petition  for  writ  of  error,  see 

Appeal  and  Error,  g  361. 
On  pleadings,  see  Pleading,  gg  345-369. 
Practice  in  justices'  courts,  see  Justices  of  the 

Peace,  gg  122,  128. 
Stipulations  as  to  judgment,  matters  concluded, 

see  Stipulations,  g  18. 

In  action$  hv  or  againtt  particular  cla»ie$  of 

pertom. 
See  Clerks  of  Courts,  g  76 ;  Infants,  {  110. 

In  particular  civH  actiont  or  proceedings. 
For  divorce,  see  Divorce,  g  168. 

Keview. 

See  Appeal  and  Error ;  Criminal  Law,  gg  1024- 
1189. 

Finality  for  purpose  of  review,  see  Appeal  and 
Error,  g  79. 

Judgment  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Krror,  gg  1152-1207;  Criminal  Law, 
gg  1182-1189. 

X.  NATITBE  AND  ESSi:NTIAI.g  Hf 
OENEBAI.. 

g  18.  Where  the  petition  stated  a  cause  of 
action  and  the  reply  denied  every  affirmative 
averment  of  the  answer,  the  pleadings  authorized 
a  judgment  for  plaintiff.— Talbott  v.  Krahwinkle 
(Ky.)  323. 

XV.  BT  DEFAXTLT. 

In  jnstices'  courts,  see  Justices  of  the  Peace, 
II  122. 

Mitigation  of  damages  for  wrongful  acts  result- 
ing in  default  judgment,  see  Damages,  g  37. 

VI.   ON  TBXAXi  OF  ISSUES. 

(A)  Rendition,  Form,  and  Re«alsltea  In 
General. 

Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  g  934. 
Review  of  objections,  see  Appeal  and  Error,  g 

1073. 

g  199.  Where  the  verdict  for  plaintiff  sub- 
stantially conformed  to  the  Code  and  the  in- 
structions, the  court  could  not  for  any  defect 
therein  sustain  the  defendant's  motion  for  judg- 
ment, notwithstanding  the  verdict.— Talbott  v. 
Krahwinkle  (Ky.)  323. 

I  199.  In  an  action  by  a  servant  for  wrong- 
ful discharge,  a  motion  for  judgment  notwith- 
standing verdict  held  properly  denied. — Ken- 
tucky Snoe  Mfg.  Ck>.  v.  Carraway  (Ky.)  852. 

g  203.    In   an   action   in  which   a  count   for 

?:ood8  sold  was  Joined  with  one  on  a  note  given 
or  the  goods,  a  judgment  for  defendant  on  the 
notes  at  piaintifTs  request,  before  verdict  was 
rendered  for  plaintiff  on  the  common  count,  held 
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res  jadicata  in  a  subsequent  action  between  the 
parties  on  defendant's  nonliability  on  the  notes. 
— McCormidt  Harrestins  Mach.  Co.  t.  Blair 
(Mo.  App.)  49. 

■I  210.  Where  the  court  agreed  to  hold  a 
submitted  case  under  advisement  until  the  de- 
cision in  another  case,  it  was  not  compelled  to 
wait  until  notified  of  the  latter  decision  by  for- 
mal mandate  before  rendering  judgment. — Mc- 
Cormick  y.  Stephens  (Mo.  App.)  1076;  Same 
T.  Allendorph  (Mo.  App.)  1077. 

8  213.  Where  the  court  took  a  cause  under 
advisement,  plaintiff  held  not  entitled  to  notice 
of  a  decision  withheld  until  the  decision  of  an- 
other case. — McCormick  v.  Stephens  (Mo.  App.) 
1076;    Same  v.  Allendorph  (Mo.  App.)  1077. 

OB)  Parties. 

I  235.  Where  two  or  more  sue  Jointly  for 
conversion,  that  the  evidence  shows  title  to  be 
solely  in  one  of  the  plaintiffs  does  not  preclude 
judgment  in  favor  of  that  one.— Walker  v.  Lew- 
is (Mo.  App.)  667. 

(O  ConformltT   to    Process,    Pleadlnsa, 
Proofs,   and  Verdict   or  Flndlngrs. 

I  252.  Under  Civ.  Code  Prac.  f  90,  in  an  ac- 
tion by  a  county  to  surcharge  a  sheritTs  tax  set- 
tlements, the  charging  of  defendant  with  taxes 
collected  from  taxpayers  not  on  the  assessment 
books,  though  liable  to  taxation,  held  proper.— 
Alexander  ▼.  Owen  County  (Ky.)  386. 

{  253.  A  Judgment  assessing  a  greater  value 
than  that  claimed  in  the  petition  is  erroneous. 
—Payne  t.  King  (Mo.  App.)  1066. 

{  256.  In  an  action  for  injuries  to  an  em- 
ployg,  an  affirmative  finding  on  one  issue  as  to 
negligence  held  to  support  a  judgment  for  plain- 
tiff.—Galveston,  H.  &  S.  A.  Ky.  Co.  v.  Callahan 
(Tex.  Civ.  App.)  129. 

Vn.  ENTRY,    RECORD,    AND    DOCK- 
ETING. 

Approval  of  partition  sale,  see  Partition,  {  106. 

Vm.  AMENDMENT,   OORREOTION, 
AND  REVIEW  IN   SAME   COURT. 

Amendment  of  judgment  as  to  lien  on  railroad 

property,  see  Railroads,  {  161. 
Modification  in  appellate  court,  see  Appeal  and 

Error,  |  1152. 
Petition  for  new  trial,  see  New  Trial,  {  108. 

i  294.  The  remedy  to  vacate  or  modify  a 
Judgment  for  fraud  is  by  proceeding  at  law  un- 
der Kirby's  Dig.  H  3224,  4431,  in  the  court  in 
which  it  was  rendered.— Dale  ▼.  W.  H.  Bland 
&  Co.  (Ark.)  1026. 

f  299.  At  common  law,  a  Judgment  could  not 
be  amended  after  the  term  at  which  it  was  ren- 
dered.—St.  Louis  &  N.  A.  R.  Co.  v.  Bratton 
(Ark.)  752. 

{  299.  Power  of  court  to  amend  a  Judnnent 
after  expiration  of  the  term  stated.— St.  Louis 
&  N.  A.  R.  Co.  V.  Bratton  (Ark.)  752. 

8  305.  The  court  properly  allowed  the  clerk 
to  amend  the  judgment  at  the  same  term  of 
court,  so  as  to  conform  to  the  verdict  for  plain- 
tiff.—Talbott  T.  Krahwinkle  (Ky.)  323. 

i  314.  Where  the  custodian  of  a  fund  was 
sued  for  its  possession,  and  it  asked  to  have  all 
the  claimants  for  the  fund  interpleaded  in  the 
action  which  the  court  granted  by  a  decree,  dis- 
charging it  from  all  liability,  and  ordering  that 
it  be  allowed  costs  and  reasonable  counsel  fees 
to  be  determined  later,  the  trial  court  bad  pow- 
er, at  a  subsequent  term  after  the  affirmance  of 
the  decree  of  interpleader,  to  allow  expenses 
and  attorney's  fees.— Little  t.  St.  Louis  Union 
Trust  Co.  (Mo.  App.)  600. 


XZ.  OFENXNO  OB    VAOATXNO. 

Judgment  against  infant,  see  Infants,  1 110. 

I  336.  The  remedy  to  vacate  or  modi^  ft 
Judgment  for  fraud  is  by  proceeding  at  law 
under  Kirby's  Dig.  H  3224,  4431,  in  the  court 
in  wUch  it  was  rendered.— Dale  v.  W.  U.  Bland 
&  Co.  (Ark.)  1026. 

i  S3S.  Erroneous  proceedings  in  an  action 
against  an  insane  person  held  not  grounds  for 
setting  aside  the  judgment  under  Kirby's  Dif. 
8  4431.— Peters  v.  Townsend  (Ark.)  255. 

8  377.  On  foreclosure,  if  no  answer  is  filed,  or 
if  a  bad  answer  is  filed,  the  judgment  will  bar 
a  subsequent  proceeding  even  in  the  same  salt 
to  assert  a  homestead.- Eversole  ▼,  First  Nat 
Bank  of  Hazard  (Ky.)  360. 

Z.  EQUITABLE  RELIEF. 

(A)  nature  of  Reaaedr  aad  Oroaada. 

(  407.  A  complaint  to  enjoin  the  collection  of 
a  judgment  is  demurrable,  unless  it  shows  that 
plaintiff  has  no  adequate  remedy  at  law.— Dala 
y.  W.  H.  Bland  &  Co.  (Ark.)  1026. 

(B)  JnrlsdIetloB  aad  ProeeedlBSS. 

8  461.  Showing  necessary  to  set  aside  a  de- 
fault Judgment  stated. — Hess  y.  Fox  (Mo.  App.) 
83. 

8  463.  In  an  action  to  set  aside  a  default 
judgment,  the  chancellor  should  not  try  the 
case  on  its  merits.— Hess  v.  Fox  (Mo.  App.)  83. 

XL  COLLATERAL  ATTACK. 

On  probate  of  will,  see  ^ills,  |  421. 
(B)  Oroaada. 

8  497.  A  recital  in  the  judgment  of  service 
on  a  defendant  involves  absolute  verity  in  a 
collateral  proceeding. — Douglas  y.  State  (Tex. 
Cr.  App.)  933. 

XIL   OONSTRTTCTION     AND     OPERA- 
TION IN   GENERAL. 

8  625.  The  surety  on  bond  of  plaintiff  in  re- 
plevin held  not  bound  by  recital  in  the  nunc 
pro  tunc  judgment  against  plaintiff  and  the  sure- 
ties, that  he  was  plaintiefs  attorney. — Huttig- 
ilcDermid  Pearl  Button  Co.  v.  Springfield  Shirt 
Co.  (Mo.  App.)  1094. 

Xm.  MERGER  AND  BAR  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(B)  Canaes  of  Actloa  and  Defenaea  Merg- 
ed, Barred,  or  Conelnded. 

I  603.  Where  payments  are  to  be  made  peri- 
odically, successive  actions  can  be  maintained  for 
the  installments  as  they  mature. — Thetford  y. 
General  Accident  Assur.  Corp.,  Limited  (Mo. 
App.)  39. 

8  617.  In  an  action  against  two  sureties  on 
a  note  in  which  one  surety  against  whom  judg- 
ment went,  after  satisfying  it,  filed  a  cross-pe- 
tition for  contributicm.  Judgment  overruling  the 
demurrer  of  cross-defendant  to  the  original  ^ 
tition  on  certain  grounds  held  to  preclude  hint 
from  setting  up  those  grounds  as  a  defense  in 
the  suit  for  contribution.- Fritts  v.  Kirdidorfer 
(Ky.)  882. 

ZIV.  CONCLUSIVENESS   OF  ADJUDI- 
CATION. 

Award    of    arbitrators,    see    Arbitratioa    and 

Award,  8  82. 
Former  decision  in  same  case  as  law  of  the 

cas«,  see  Appeal  and  Error,  8  1097. 

(B)   Persona  Conelnded. 

8  707.  A  judgment  in  a  suit  to  quiet  title  as 
against  unknown   heirs  binds  only  the  partiea 
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named  in  the  roit. — Ives  t.  Crawford  County 
Farmers'  Bank  (Mo.  App.)  23. 

I  706.  Where  the  land  was  originally  locat- 
ed by  office  work  without  actual  survey,  a  judg- 
ment in  another  action  finding  comers  of  ndja- 
oent  land  by  which  the  land  in  suit  rould  be 
identified  is  admissible  in  evidence  though  de- 
fendant was  not  a  party  thereto, — Finberg  v. 
<3ilbert  (Tex.  Civ.  App.)  979. 

(C>  Hatters  Conolwded. 

}  720.  Where,  in  a  prior  action  l>etween  par- 
ties to  a  suit  in  which  an  accounting  was  had, 
the  court  rendered  judgment  fixing  their  rights 
in  respect  to  all  transactions  l>etween  them, 
which  judgment  was  affirmed  on  appeal,  this 
Judgment  was  conclusive  against  any  claim  one 
mi^ht  bring  against  the  other  in  a  subsequent 
anit  based  on  transactions  involved  in  the  first 
•uit.— Fant  T.  D.  Sullivan  &  Co.  (Tex.  Civ. 
App.)  691. 

S  732.  A  Judgment  hrld  not  res  judicata  as 
to  a  certain  matter.— Thompson  v.  McPherson 
<Ky.)  272. 

XV.   LIEH. 

Amendment   of  judgment  against  railroad   as 
to  lien,  see  Railroads,  {  161. 

XVH.  FOREIGN  JITDGBIENTg. 

!  829.  A  decision  of  the  United  States  Su- 
preme Court  held  to  necessarily  decide  that  the 
statute  under  which  a  cause  was  removed  to  a 
federal  circuit  court  was  valid  so  that  its  in- 
validity could  not  be  raised  on  remand  to  the 
state  court  for  retrial. — McCai>e'8  Adm'x  v. 
Maysviile  &  B.  S.  R.  Co.  (Ky.)  892. 

i  829.  Under  the  circumstances  held  that  the 
-unconstitutionality  of  a  statute  under  which  a 
case  was  removed  to  a  federal  circuit  court 
could  not  be  first  raised  in  the  state  court  on 
remand  for  retrial,  after  the  federal  Supreme 
Court  had  held  that  the  federal  circuit  court 
obtained  jurisdiction  by  removal  of  the  cause. — 
McCabe's  Adm'x  t.  Maysviile  &  B.  S.  R.  Co. 
(Ky.)  892. 

XIZ.  SUSPENSION,      ENFORCEMENT, 
AND   REVIVAL. 

Pending  appeal  or  other  proceeding  for  review, 
see  Appeal  and  Error,  |§  485,  490. 

ZX.  PATMENT,   SATISFACTION, 
MERGER,  AND   DISCHARGE. 

i  891.  Where  plaintiff  recovered  judgment 
against  two  joint  tort-feasors,  and  collected  his 
Judgment  against  one  of  them,  his  cause  of  ac- 
tion was  satisfied. — Thomas'  Adm'r  v.  Maysviile 
St  Ry.  &  Transfer  Co.  (Ky.)  398. 

XXI.  ACTIONS  ON  Jin>GM£NTS. 

(A)  Domestio  Jadarments. 

Variance  between  pleading  and  judgment  at- 
tached, see  Pleading,  §  312. 

I  903.  Where  a  Judgment  of  foreclosure  of  a 
tax  lien  against  a  lot  was  rendered  against  a 
husband  and  wife,  and  she  died  without  a  sale, 
held  that  all  questions  as  to  the  effect  of  a  sale 
were  removed  by  a  proceeding  against  a  subse- 
quent purchaser  who  assumed  payment,  estab- 
lishing the  lien  and  a  clear  right  to  issue  pro- 
cess, and  that  its  inclusion  in  a  suit  to  enforce 
a  lien  for  all  unpaid  taxes  was  not  for  an  idle 
and  vexatious  purpose.— Toepperwein  v.  City  of 
San  Antonio  (Tex.  Civ.  App.)  699. 


(B)  Foretsn  JuAgmvntm, 

i  935.  In  view  of  Rev.  St.  1895,  art.  1256,  a 
suit  may  be  brought  on  a  foreign  judgment 
against  one  of  two  persons  against  whom  the 
judgment  was  rendered.— Yam  v.  Arnold  Hat 
Co.  (Tex.  Civ.  App.)  693. 

f  942.  An  allegation  held  sufficient  to  show 
the  jurisdiction  of  a  court,  in  the  absence  of  a 
plea  or  evidence  attacking  it.— Vam  v.  Arnold 
Hat  Co.  (Tex.  Civ.  App.)  69^ 

JUDICIAL  DISCRETION. 

Amendment  Of  pleading,  see  Pleading,  §  236. 

Continuance,  see  Criminal  Law,  |  586. 

Limiting  number  of  witnesses,  see  Criminal 
Law,  i  670. 

Review  of  discretion  in  civil  actions,  see  Ap- 
peal and  Error,  §$  959-984. 

Review  of  discretion  in  criminal  prosecutions, 
see  Criminal  Law,  g|  1153,  llf)6. 

Separation  and  exclusion  of  witnesses,  see  Tri- 
al, {  41. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  Evidence,  iS  12-43. 
In  criminal  prosecutions,  see  Criminal  Law,  I 
304. 

JUDICIAL  OFFICERS. 

See  Judges;   Justices  of  the  Peace. 

JUDICIAL  PROCESS. 

In  general,  see  Process. 

JUDICIAL  SALES. 

Exemption  of  personal  property,  see  Exemp- 
tions. 

Exemption  of  real  property,  see  Homestead. 

Of  property  in  possession  of  receiver,  see  Re- 
ceivers, S  143. 

Of  property  of  decedent,  see  Executors  and  Ad- 
ministrators, H  329-380. 

Of  seminary  property,  see  Colleges  and  Uni- 
versities, i  6. 

On  execution,  see  Execution,  I  306. 

On  partition,   see  Partition,   K  106,  109. 

Tax  sales,  see  Taxation,  {jj  634,  U41. 

JURISDICTION. 

Amount  or  value  in  controversy,  see  Appeal 
and  Error,  {  45;    Courts,  {  121. 

Appellate  jurisdiction,  see  Appeal  aud  Error,  i 
20:   Courts,  S§  231.  247. 

Of  courts  in  general,  see  Courts. 

Of  lower  court  requisite  to  jurisdiction  of  Ap- 
pellate Court,   see  Appeal  and  Error,  g  20. 

Of  supplementary  proceedings,  see  Execution, 
I  371. 

Presumptions  as  to  jurisdiction  on  appeal  or 
writ  of  error,  see  Appeal  and  Knot,  f  911. 

Probate  courts,  see  Courts,  i  202. 

Review  of  questions  of  jurisdiction,  see  Appeal 
and  Error,  {  185. 

JURY. 

Affidavits,  statements,  and  testimony  of  jurors 
on  motion  for  new  trial,  see  Criminal  Law, 
{  957. 

Custody,  conduct  and  deliberations,  see  Crim- 
inal Law,  iS  854,  857 ;  Trial,  {§  309,  311. 

Instructions,  see  Criminal  Law,  §g  70l-7ft4, 
770-823,  825,  829;    Trial,  |g   191-298. 

Questions  for  jury  in  civil  actions,  see  Trial,  H 
130-178. 

Questions  for  jury  In  criminal  prosecutions,  see 
Criminal  Law,  §g  741-7(14. 
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Taking  case  or  question  from  iury  at  trial,  see 
Criminal  Law,  §§  741,  742 ;  Trial,  Sg  136-178. 

Verdict  in  civil  'actions,  see  Trial,  §|  351,  365. 

Verdict  in  criminal  prosecntions,  see  Criminal 
Law,  {  878. 

View  and  inspection  by  jur.r,  see  Trial,  |  28. 

II.  RIGHT  TO  TRIAIi  BT  JTTRY. 

{  25.  Under  Sayles'  Ann.  Civ.  St.  1897,  art 
3180,  the  denial  of  an  application  for  a  jviry  tri- 
al held  proper.— City  Ix)an  &  Trust  Co.  v.  Stern- 
er (Tex.  Civ.  App.)  207. 

m.   QUAriFIOATIONS  OF  JITROBS 
AND  EXiaiPTIONS. 

Disqualification  of  or  misconduct  affecting  as 
ground  for  new  trial,  see  New  Trial,  §  54. 

TV.   SUMMONING,  ATTENDANCE,  DIS- 
CHARGE,  AND   COMPEN- 
SATION. 

t  66.  Where  there  was  no  willful  viblation  of 
the  statute  requirinfc  the  jury  commission  to 
draw  a  ju^  panel,  there  was  no  error  in  forc- 
ing one  to  be  tried  before  a  jury  summoned  by 
the  sheriff.— McKnight  v.  State  (Tex.  Cr.  App.) 
423. 

§  70.  The  action  of  the  court  in  appointing 
jury  commissioners  to  draw  a  jury  for  the  trial 
of  a  criminal  prosecution  at  the  term  of  court 
then  in  session  held  not  error,  under  Code  Cr. 
Proc.  IS.0.1.  art.  a9.'i.  and  Rev.  St.  1895.  art. 
3150,  relating  to  the  summoning  and  impaneling 
of  juries. — Schuh  v.  State  (Tex.  Cr.  App.)  908. 

S  72.  Where  regular  juries  were  drawn  as 
provided  by  the  wheel  jury  law  for  alternate 
weeks,  and  a  felony  case,  not  being  reaciied  on  a 
week  on  which  a  jury  had  been  ordered,  was 
reset  for  the  next  week,,  there  being  no  regular 
jury,  the  court  could  order  the  sheriff  to  pro- 
cure talesmen  to  serve  as  jurors  during  that 
week.— Martin  v.  State  (Tex.  Cr.  App.)  681. 

V.  COMPETENCY  OF  JURORS,  CHAI- 
UBNGES,  AND   OBJECTIONS. 

Incompetency  of  or  misconduct  affecting  at 
ground  for  new  trial,  see  New  Trial,  J  o4. 

S  87.  Though  a  juror  asserts  that  his  direct 
interest  in  the  result  of  the  trial  will  not  influ- 
ence his  judgment,  the  law  presumes  him  to  be 
under  a  disqualifying  bias,  and  public  policy 
forbids  him  to  sit  notwithstanding  his  avowal. 
— Gershner  v.  Scott-Mayer  Commission  Co. 
(Ark.)  772. 

JUSTICES  OF  THE  PEACE. 

rV.  PROCEDURE   IN  CIVII.   CASES. 

$§  73,  74.  Where  the  venue  of  a  cause  pend- 
ing before  a  justice  of  the  peace  was  changed, 
and  the  cause  sent  to  another  justice,  service  of 
notice  of  the  trial  day  of  the  cause  on  defend- 
ant's attorney  was  not  sufficient. — Hess  v.  Fox 
(Mo.  App.)  83. 

i  86.  An  interplea  in  attachment  before  a 
justice  of  the  peace  held  sufficient. — Wray  v. 
Hale  (Mo.  App.)  38. 

{  87.  Under  Rev.  St.  1895.  art.  225.  defendant 
held  not  limited  to  a  recovery  of  interest  upon 
an  amount  which  would  have  satisfied  plaintiff's 
claim  and  costs  of  suit. — Battle  &  Mclvinney  v. 
White  (Tex.  Civ.  App.)  210. 

i  104.  Though  plaintiff  In  replevin  in  a  jus- 
tice's court  must  state  that  the  property  was 
not  taken  on  execution, 'etc.,  the  burden  of  prov- 
ing defendant's  answer,  alleging  that  he  claims 
the  right  of  possession  under  execution,  is  on 
defendant. — Moriund  v.  Johnson  (Mo.  App.)  80. 


I  122.  Judgment  of  a  Justice  «t  the  peace 
held  not  void.— Hess  v.  Fox  (Mo.  App.)  83. 

I  128.  Facts  held  to  authorize  refusal  to  set 
aside  a  default  judgment  of  a  justice  of  the 
peace.— Hess  v.  Fox  (Mo.  App.)  83. 

JUSTIFIABLE  HOMICIDE. 

See  Homicide,  §§  114,  300,  301. 


KIDNAPPING. 


See  Abduction. 

KNOWLEDGE. 

Affecting  competency  of  expert  witness,  see  Br- 
idence,  §  537. 

Ignorance  of  cause  of  action  as  affecting  limita- 
tion, see  Limitation  of  Actions,  S  95. 

Of  agent  imputed  to  principal,  see  Principal 
and  Agent,  g  177. 

Of  defect  or  danger  as  affecting  assumption  of 
risk  by  servant,  see  Master  and  Servant,  t 
217. 

Of  defect  or  danger  as  affecting  contributory 
ne<;Iigence  of  servant,  see  Master  and  Serv- 
ant, i  234. 

Opinion  evidence  founded  on  special  knowledge 
as  to  subject-matter,  see  Evidence,  (  474. 

Affecting  or  element  of  particular  actt  or  traut- 
action*. 

By  former  owner,  as  to  possession  alleged  to  be 
adverse,  see  Adverse  Possession,  {  31. 

Insurance  or  application  therefor,  see  Insur- 
ance, §  378. 

Purchase  of  land,  see  Vendor  and  Purchaser,  H 
229-233. 

LABOR. 

See  Master  and  Servant ;   Work  and  Labor. 
Liens  on  real  property  for  work  and  materials, 
see  Mechanics'  Liens. 

UCHES. 

Affecting   particular  rights,   remedies,   or  pro- 
ceedings. 
See  Quieting  Title,  {  29 ;  Trespass  to  Try  Title, 

i  25.    . 
In  equity,  see  Equity,  J  73. 
To  confirm  or  try  tax  title,  see  Taxation,  I 

805. 

LANDLORD  AND  TENANT. 

See  Use  and  Occupation. 

Duty  of  lessee  of  railroad  as  to  passengers,  see 

Carriers,  g  300. 
Lease  of  mines  and  mineral  lands,  see  Mines 

and  Minerals,  gg  58-71. 

I.  CREATION   AND   EXISTENCE    OF 
THE   REI.ATION. 

g  1.  Before  the  relation  of  landlord  and  ten- 
ant can  arise,  there  must  be  both  privity  of  es- 
tate and  contract.— Love  v.  Cahn  (Ark.)   259. 

g  1.  The  relation  of  landlord  and  tenant 
must  be  created  through  contract  express  or 
implied. — State  ex  rel.  Armour  Packing  Co.  v. 
Dickmunn  (Mo.  App.)  29. 

g  10.  A  decree  confirming  a  mortgage  fore- 
closure sale  held  not  to  create  the  relation  of 
landlord  and  tenant  between  the  mortgagor  and 
the  purchaser. — Love  v.  Cahn  (Ark.)  2^. 

n.  IXASES  AND  AGREEMENTS  IN 
GENEBAI.. 

Lease  of  mines  and  mineral  landa,  see  Mines 
and  Minerals,  gg  .58-71. 


Topics,  divisions,  ft  section  (J)  NIJMBBRS  In  this  Index,  ft  Dec.  ft  Amer.  Digs,  ft  Reportar  Indeza*  »gnt 


Digitized  by  VjOOQIC 


INDEX-DIGEST. 


1219 


XV.  TEBM*  FOB  TEABS. 
(B)  AsalCBMtent,  8ablcttin|r.  aad  Mort- 


I  75.  A  leasehold  cannot  be  sold  without  the 
consent  of  the  landlord,  and  It  has  no  market 
value.— Steger  v.  Barrett  (Tex.  Civ.  App.)  174. 

(O  BxteaslOBB,  Rene'nrala,  and  Optloaa  to 
Parohaae  or  Sell. 

§  86.  Notice  of  renewal  by  the  lessee  \eU 
a  condition  precedent  to  the  right  to  renew.— 
Blutbenthal  v.  Atkinson  (Ark.)  6ia 

{  86.  A  lessor  held  not  estopped,  under  the 
evidence,  to  claim  a  forfeiture  of  the  lessee's 
right  to  a  renewal  bj  his  failure  to  give  the 
rpquired  notice.— Bluthenthal  t.  Atkinaon  (Ark.) 
510. 

{  80.  Failure  of  the  lessor,  after  expiration  of 
the  time  for  notice  of  renewal,  to  mention  the 
failure  to  receive  such  notice  held  not  a  waiver 
of  such  notice.— Bluthenthal  v.  Atkinson  (Ark.) 
510. 

VH.  FBEHISES  AITD  EKJOTMENT 
Ain>   USE   THEREOF. 

(B)   PoaaeBBlon,  Brnjoymeat,  aad  Vae. 

§  129.  In  an  action  for  damages  for  failure 
to  allow  plaintiff  to  take  possession  of  premises 
rented  from  defendants,  an  instruction  as  to 
damages  for  mental  and  physical  suffering  and 
inconvenience  held  error. — Scanlan  &  Bartell  T. 
Davis  (Tex.  Civ.  App.)  126. 

Vm.  BENT  AXD  ADVANCES. 
(A)  Rlarl>ta  aad  Uabllitfea. 

Right  of  husband  to  rents  on  wife's  separate 
estate,  see  Husband  and  Wife,  §  125. 

Rights  as  between  vendor  and  purchaser,  see 
Vendor  and  Purchaser,  {  196. 

IX.  RE-EMTBT   AITD    BECOVEBT   OF 
POSSESSION  BY  I.ANDI.OBD. 

Eiquitable  defenses,  see  Action,  |  24. 

LANDS. 

See  Property. 

Conveyances,  see  Deeds ;  Vendor  and  Pnrchaser. 

Mortgage,  see  Sfortgages. 

Public  lands,  see  Public  Lands. 

LANGUAGE. 

Of  statute,  following  statutory  lani^iage  In  in- 
dictment or  information,  see  Indictment  and 
Information,  {  110. 

LARCENY. 

See  False  Pretenses;    Robbery. 
Liability   of  carrier  by   larceny  of  agent,  see 
Carriers,  {  108. 

I.  OFFENSES   AMD   BESFONSIBIUTT 
THEBEFOB. 

{26.  In  a  trial  for  theft,  accused  held  en- 
titled to  prove  that  property  did  not  belong  to  the 
prosecuting  witness  and  was  not  in  his  posses- 
sion at  the  time  of  the  alleged  taking. — Wilson 
V.  Stote  (Tex.  Or.  App.)  943. 

H.  PBOSECUTION  AND  PUNISH. 
MENT. 

(A)  ladlotnent   and   Informatloa. 

f  40.  An  indictment  for  larceny,  alleging 
ownership  in  three  persons,  a  copartnership, 
held  not  sustained  by  proof  of  ownership  by 
two  of  such  persons.— Hardeman  v.  State  (Tex. 
Cr.  App.)  632. 


{  40.  In  a  prosecotion  for  theft,  where  the 
property  taken  was  described  in  an  indictment 
08  current  money  of  the  United  States  of  Ainer- 
ica,  it  was  necessary  to  prove  that  it  was  such, 
—Rogers  v.  State  (Tex.  Cr.  App.)  921. 

i  40.  Where  the  indictment  alleged  the  tar- 
ceny  of  a  $5  gold  piece  of  United  States  money, 
the  state  most  not  only  prove  that  a  $5  gold 
piece  was  stolen,  hut  that  it  was  United  States 
money.— Maxey  t.  State  (Tex.  Cr.  App.)  927. 

(B)  Bvldenee. 

Acts  and  declarations  of  conspirators,  see  Crim- 
inal Law,  gf  424.  427. 

Demonstrative  evidence,  see  Criminal  Law,  S 
404. 

E^xpianation  of  flight  of  accused,  see  Criminal 
Law,  §  361. 

I  45.  On  a  trial  for  larceny,  evidence  that 
portions  of  the  property  were  found  in  the  pos- 
session of  accused  and  a  third  person  held  ad- 
missible as  a  circumstance  to  identify  the  goods. 
—Wiley  V.  State  (Ark.)  249. 

{  55.  Evidence  held  to  support  a  conviction 
of  hog  theft.— Fields  v.  State  (Tex.  Cr.  App.) 
652. 

I  60.  On  a  trial  of  larceny_  of  merchandise, 
evidence  AcZd  to  justify  a  findini^  that  the  mer- 
chandise found  in  the  possession  of  accused 
and  a  third  person  jointly  indicted  with  him 
was  the  property  of  prosecutor. — ^Wiley  v.  State 
(Ark.)  249. 

$63.  In  a  prosecution  for  theft  of  a  bay 
horse,  which  accused  was  shown,  to  have  ex- 
changed for  a  sorrel,  evidence  held  to  show  that 
accused  was  in  exclusive  possession  of  the  bay 
when  he  swapped  it  for  the  sorrel.— Johnson  v. 
State  (Tex.  Cr.  App.)  664. 

i  64.  The  unexplained  possession  of  prop- 
erty recently  stolen  is  presumptive  evidence  of 
guilt.— Wiley  v.   State  (Ark.)  249. 

i  64.  The  question  as  to  whether  or  net  the 
possession  of  stolen  property  is  recent  held  not 
to  depend  wholly  on  the  lapse  of  time.— Wiley 
v.  State  (Ark.)  249. 

$  64.  Possession  by  accused  of  the  stolen 
property  Acid  not  too  remote,  but  sufficient  to 
raise  a  presumption  of  his  guilt— Wiley  v. 
State  (Ark.)  249. 

(C)  Trial  aad  Review. 

Application  of  instructions  to  case,  see  Crim- 
inal Law,  i  814. 

Instructions  as  to  principals  and  accessories, 
see  Criminal  Law,  {  792. 

Instructions  giving  undue  prominence  to  partic- 
ular matters,  see  Criminal  Law,  (  811. 

Instructions  on  weight  and  sufficiency  of  evi- 
dence, see  Criminal  Law,  |{  763,  704. 

Requests  for  instructions,  see  Criminal  Law,  § 
829. 

g  78.  On  a  trial  for  larceny,  an  instruction 
held  sufficient  on  the  issue  of  mistake  of  fact. — 
Fields  V.  State  (Tex.  Cr.  App.)  65Z 

(D)  Senteaec  aad  PnalahnaeBt. 

g  88.  Acts  25th  Lee.  1897,  p.  83,  c.  67, 
amending  Pen.  Code  1895,  art.  881,  prescribing 
the  punishment  for  theft  of  a  horse,  etc.,  held 
not  to  abrogate  the  punishment  prescribed  by 
Pen.  Code  18!).',  art.  877,  enacted  March  8, 
1887  (Laws  1887,  p.  14,  c.  21),  for  theft  by  a 
bailee.- Brown  v.  State  (Tex.  Cr.  App.)  101. 

LAST  CLEAR  CHANCE. 

Injurv  avoidable  notwithstanding  contributonr 
negligence,  see  Negligence,  {  83;  Street  Rail- 
roads, g  103. 
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UTENT  AMBIGUITY. 

Parol  eTidence  to  explain,  see  E<Tidence,  I  452. 

LAW. 

ConclasioDB  of  law,  see  Trial,  {  S90. 
Instructions  as  to  matters  of  law,  see  Criminal 

Law,  f  790. 
Questions  of  law  or  fact,  province  of  court  and 

jury,  see  Criminal  Law,  $f  741,  742;   Trial, 

if  13&-143. 
Statutory  law,  see  Statutes. 

LAW  OF  THE  CASE. 

Former  decision  on  appeal,  see  Appeal  and  Er- 
ror, f  1097. 

LAWYERS. 

See  Attorney  and  Client. 

LEADING  QUESTIONS. 

On  examination  of  witnesses,  see  Witnesses,  U 
240,  244. 

LEASE. 

See  Landlord  and  Tenant. 

Of  mines  and  mineral  lands,  see  Mines  and  Min- 
erals, ii  58-71. 

LEAVE  OF  COURT. 

To  amend  pleading,  see  Pleading,  g$  236,  237. 

LEGACIES. 


See  Wills. 


LEGAL  NOTICE. 


See  Process. 

LEGAL  REPRESENTATIVES. 

Construction  of  words  in  insurance  certificates, 
see  Insurance,  {  785. 

LEGISLATION. 

In  general,  see  Statutes. 

LETTERS. 

Presumptions  as  to  mailing  and  delivery,  see 
Evidence,  g  71. 

LEVY. 

Of  assessment  or  tax,  see  Counties,  {  192 ;  Mu- 
nicipal Corporations,  i  449;  Scliools  and 
Scliool  Districte,  §  103. 

LEX  LOCI. 

As  to  relation  of  carrier  and  passenger,  see  Car- 
riers, f  234. 

Conflicting  jurisdiction  of  courts,  see  Courts, 
S§  472-485. 

Contracts  for  transmission  and  delivery  of  tele- 
grams, see  Telegraphs  and  Telephones,  {  27. 

Liability  for  negligence  or  default  in  transmis- 
sion or  delivery  of  telegrams,  see  Telegraphs 
and  Telephones,  §  27. 

LIBEL  AND  SLANDER. 

rV.  ACTIONS. 

Power  of  court  to  try  issue  of  truth  of  charges 
against  defendant  after  dismissal  of  action, 
see  .\ction,  {  6. 


vx.  CBmnTAi.  sespoksibujtt. 

(B)  ProaeeutloB  atad  Paalalinent. 

8  152.  An  indictment  for  slander  held  not  to 
state  an  offense  under  Pen.  Code  1895,  art  750. 
—Woods  V.  State  (Tex.  Cr.  App.)  918. 

I  152.  The  state,  on  a  trial  of  an  indictment 
for  slander,  in  violation  of  Pen.  Code  1885,  art. 
750,  held  confined  to  the  specific  allegationa  in 
the  indictment.— Woods  v.  State  (Tex.  Cr.  App.) 
9X0, 

§  152.  An  indictment  for  libel  held  to  suffi- 
ciently charge  complainant  with  a  penal  offense, 
under  Pen.  Code,  arts.  721,  727.--GonxaIes  t. 
State  (Tex.  Cr.  App.)  937. 

LICENSES. 

Z.  FOB  OCCUPATIONS  AND  FBIVI> 
I.EGES. 

Mandamus  to  compel  grant  of,  or  other  official 
action  in  reference  to,  licenses,  see  Mandamus, 
S  87. 

For  partioular  oecupationt  or  privUeget. 
See  Physicians  and  Surgeons,  $  5. 
Sale   of   intoxicating   liquors,   see   Intoxicatins 

Liquors,  §f  50.  74. 
Teachers,  see  Schools  and  School  Districts,  H 

130,  131. 

{  7.  The  rnle  that  the  amount  of  a  license 
fee  impoHed  as  a  tax  is_  ordinarily  a  question 
for  the  taxing  power  is  subject  to  the  limitation 
that  the  tax  paust  not  amount  to  a  prohibition 
of  any  lawful  business.— City  of  Louisville  t. 
Pooley  (Ky.)  315. 

i  7.  The  occupation  of  lending  money  on 
salaries  or  chattels  being  a  legitimate  one,  an 
ordinance  imposing  a  license  fee  amounting  to 
80  per  cent,  of  the  average  net  earnings  of 
companies  engaged  in  such  business  is  unrea- 
sonable and  prohibitive.— City  of  Louisville  t. 
Pooley   (Ky.)   315. 

^  7.  Under  Const.  §|  171, 181,  Ky.  St.  {  2980, 
a  license  tax  imposed  on  merchandising  held 
not  unconstitutional.— City  of  Louisville  v.  Saga- 
lowski  (Ky.)  339. 

8  7.  A  license  tax  held  not  so  high  as  to  be 
prohibitive.— City  of  Louisville  T.  Sagaiowski 
(Ky.)  339. 


n.  nr 
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Injuries  to  licensees  on  or  about  railroads,  see 
Kailroads,  §|  274-282. 

LIENS. 

Enforcement  against  exempt  property,  see  Home- 
stead, I  97. 

Particular  clatiet  of  liena. 
See  Chattel  Mortgages,  1 150 ;  Mechanics'  Liens  ; 

Pledges. 
Of  vendor  for  price  of  land,  see  Vendor  and 

Purchaser,  §§  261-296.  ^     ,  ,^, 

On  railroad  property,  see  Railroads,  {  161. 
Tax  liens,  see  Taxation,  i  511. 

LIFE  ESTATES. 

See  Dower. 

I  15.  The  enhancement  in  the  value  of  cor- 
porate stock  while  in  the  hands  of  the  life  ten- 
ant, with  gift  over,  belongs  to  the  remainder- 
men.—Bains  T.  Globe  Bank  &  Trust  Co.  (Ky.) 
343. 

LIFE  INSURANCE. 

See   Exemptions,  §  50;    Insurance. 
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LIGHTS. 

Dot;  of  itreet  railroad  as  to  equipment  of  caia, 
we  Street  Railroads,  f  81. 

LIMITATION. 

Conatitatlonal  limltatioD  of  powers  in  general, 

see  Constitutional  Law,  I  26. 
Estates  on  limitation,  see  Estates,  |  1. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

Contract  limiting  time  to  sue  on  insurance  poli- 
cies, see  Insurance,  {  623. 

Lactips,  see  Equity,  $  73. 

Review  as  dependent  on  presentation  of  grounds 
of  review  in  record,  see  Appeal  and  Error, 
{  673. 

Particular  actiont  or  proeeedinff*. 
See  (Quieting  Title,  {  29 ;  Trespass  to  Try  Title, 

Appeal  or  other  proceedings  for  review,  see  Ap- 
peal and  Error,  i  345. 
Criminal  prosecutions,  see  Criminal  Law,  (  159. 
To  confirm  or  try  tax  title,  see  Taxation,  {  805. 

XI.  COMF1TTATIOH   OF  PEBIOD   OF 
LIMITATION. 

(A)  Aeemal  of  Risht  of  Aetioa  or  De- 
fense. 

i  43.    The  statute  of  limitations  does  not  be- 

fln  to  run  until  the  right  to  sue  has  accrued. — 
Itman  v.  Ball  (Mo.  App.)  1082. 
(  47.  Till  the  final  determination  of  a  snit 
in  favor  of  the  owner  of  a  paramount  title 
against  a  covenantee  and  his  warrantors,  the 
covenantee  has  no  cause  of  action  on  his  war- 
ranty.—Sievert  V.  Underwood  (Tex.  Cr.  App.) 
721. 

I  49.  Where  the  surviving  husband  sold  the 
community  property  and  appropriated  the  entire 
proceeds  to  his  own  use,  the  nght  of  action  by 
the.  heirs  of  the  deceased  jvife  for  their  share 
in  the  property  at  once  accrued,  and  the  statute 
of  limitation  began  to  run.— Wingo  v.  Rudder 
(Tex.)  899. 

{  55.  Plaintiff  held  barred  by  limitations 
from  suing  for  damages  resulting  from  the  in- 
undation of  bis  land  by  the  permanent  raising 
of  a  dam.— Abilene  Light  &  Water  Co.  v.  Claclc 
(Tex.  Civ.  App.)  301. 

S  55.  That  on  the  permanent  raising  of  a 
dam  defendant  paid  plaintiff  a  certain  sum  per 
year  as  damages  did  not  stop  the  running  of 
limitations  for  flooding  plaintiff's  land;  there 
being  no  evidence  that  plaintiff's  cause  of  ac- 
tion was  merged  in  the  payment  of  damages. — 
Abilene  Light  &  Water  Co.  v.  Claclc  (Tex.  Civ. 
App.)  201. 

{  58.  An  action  against  a  stockholder  for  un- 
paid stock  subscription  by  a  judgment  creditor 
of  the  corporation  held  not  Iwrred  by  limita- 
tions.—Pitman  V.  Ball  (Mo.  App.)  1082. 

<C)  Personal    Disabilities   and   PrlTlleses. 

fi  73.  Rev.  St.  1899,  f  4281  (Ann.  St.  1906, 
p.  2355),  relating  to  limitation  of  civil  actions, 
construed  in  view  of  sections  4271  and  4279. 
— McKee  v.  Downing  (Mo.)  7. 

{  73.  An  action  brought  by  heirs  to  recover 
land  alleged  to  have  been  purchased  by  deced- 
ent's husband  with  decedent's  money  and  held 
by  him  in  trust  for  her  field  not  barred  by  limi- 
tation nnder  Rev.  St.  1899,  H  42G5,  4267  (Ann. 
St.  1906,  pp.  2338,  2342).— McKee  v.  Downing 
(Mo.)  7. 

{  73.  Right  of  heirs  of  a  deceased  married 
woman  to  recover  land  alleged  to  be  held  by 


her  husband  as  her  trustee  held  to  be  barred, 
if  at  all,  only  by  Rev.  St.  1899,  K  4265.  426 1' 
(Ann.  St  1906.  pp.  2838,  2842).— McKee  t. 
Downing  (Mo.)  7.      • 

(F)  Ivnorance,  Mistake.  Tmat.  Frand,  and 
Concealment  of  Oanse  of  Aatlon. 

J  95.  Ordinarily  neglect  or  laches  of  public 
officials  is  not  chaigeable  to  the  public,  so  as 
to  t>ar  a  suit  by  lapse  of  time,  where  no  inter- 
vening right  of  a  third  person  is  to  be  affected. 
—Alexander  v.  Owen  County  (Ky.)  386. 

t  96.  The  statute  of  limitation  began  to  mn 
against  the  right  of  a  county  to  surcharge  a 
sheriff's  tax  collection  settlement  when  a  mis- 
take therein  was  discoverable  by  the  exercise  of 
reasonable  diligence. — Alexander  v.  Owen  Ck>un- 
ty  (Ky.)  386. 

(H)  Commencement  of  Aetlon  or  Other 
Proeeedlnar. 

S  130.  Kirby'B  Dig.  i  5083,  held  to  apply 
only  to  those  causes  of  action  which  under  the 
general  statute  of  limitation  would  be  barred 
before  the  running  of  one  year  from  the  time 
of  the  taking  by  plaintiff  of  a  nonsuit. — Love 
V.  Cahn  (Ark.)  259. 

m.  ACKNOWI.EDOMEin:'.  NEW 

PROBflSE.  AND  PABT 

PA'mENT. 

g  157.  Where  one  indebted  to  another  on  ac- 
count for  money  trorrowed  and  for  board  made 
payments  thereon,  accompanied  by  the  state- 
ment that  the  payments  should  go  for  the  board, 
the  payments  did  not  acknowledge  the  indebted- 
ness for  money  borrowed  and  did  not  stop  the 
running  of  limitations  thereon.— Brown's  Adm'r 
V.  Osborne  (Ky.)  405. 

i  159.  The  mere  putting  a  credit  on  an  open 
account  or  a  note,  unless  there  is  evidence  that 
the  amount  represented  by  the  credit  was  paid 
by  the  debtor,  is  not  sufficient  to  stop  the  run- 
ning of  limitations.— Brown's  Adm'r  v.  Osborne 
(Ky.)  405. 

§  163.  Where  a  payment  is  ma'de  by  the  debt- 
or on  an  open  account  or  a  note  before  the  same 
is  barred  by  limitations,  there  is  a  sufficient  ac- 
knowledgment of  the  debt  to  stop  the  running  of 
the  statute.— Brown's  Adm'r  v.  Osborne  (Ky.) 
405. 

f  163.  Where  a  debtor  at  the  time  of  the 
making  of  a  payment  on  account  has  before 
him  the  account,  or  knows  what  it  is  made  up 
of,  and  the  amount  of  it,  the  payment  is  an 
acknowledgment  of  the  account  and  stops  the 
running  of  limitations.— Brown's  Adm'r  v.  Os- 
borne (Ky.)  405. 

{  163.  Payments  b:^  one  Indebted  for  board 
held  to  stop  the  running  of  limitations  and  to 
create  a  new  period  for  limitations.— Brown's 
Adm'r  v.  Osborne  (Ky.)  405. 

V.  PiaAPINO.  EVIDENOE.  TBIAL, 
AND  REVIEW.  / 

g  180.  A  statute'  of  limitations  must  be 
pleaded,  and  cannot  be  raised  by  demurrer. — 
Ghilders  v.  Bales  (Ky.)  295. 

I  180.  A  defendant,  setting  up  the  statute  by 
way  of  demurrer,  must  show  that,  on  the  face  of 
his  adversary's  pleadings,  the  action  is  barred. — 
Sievert  v.  Underwood  (Tex.  Civ.  App.)  721. 

{  180.  A  petition  for  breach  of  warranty  of 
title  held  not  to  show  that  the  action  was  bar- 
red.—Sievert  V.  Underwood  (Tex.  Civ.  App.)  721. 

I  183.  An  allegation  in  an  answer  that  the 
action  was  barred  by  limitation  because  not 
brought  within  one  year  after  the  death  of 
plaintiffs'  decedent  does  not  prove  itself,  and  is 
not  sufficient  to  show,  that  the  suit  was  not 
brought  within  that  time. — McKee  t.  Downing 
(Mo.)  7. 
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S  196.  An  acknowledgment  of  tn  indebted- 
ness on  account  made  at  the  time  of  payments 
thereon,  and  as  a  part  of  the  same  transaction, 
is  competent  to  show  for  what  purpose  the 
payments  are  made.— Brown's  Adm'r  v.  Os- 
borne (Ky.)  405. 

LIMITATION  OF  LIABILITY. 

Of  carrier  in  respect  to  goods,  see  Cbrriers,  § 
156. 

Of  insurer  by  provisions  of  policy,  see  Insur- 
ance, I  500. 

Of  master  for  injuries  to  servant,  see  Master 
and  Servant,  i  100. 

Of  telegraph  or  telephone  company  for  negli- 
gence or  default  in  transmission  or  deNvery 
of  message,  see  Telegraphs  and  Telephones, 
{  54. 

LIQUIDATED  DAMAGES. 

See  Damages,  §§  74-81. 

LIQUIDATION. 

In  general,  see  Bankruptcy. 
Of  corporations  in  general,  see  Corporations,  ( 
550. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIVE  STOCK. 

See  Animals. 

Carriage  of,  see  Carriers,  H  217-230. 
Fence  laws  in  general,  see  Fences. 
Injuries  to,  by  operation  of  railroad,  see  Rail- 
roads, a  407-446. 

LOANS. 

Usurious  loans,  see  Usury. 

Validity  of  ordinances  imposing  license  fee  on 

Etrsons  making  salary  or  chattel   loans,  see 
icenses,  {  7. 

LOCAL  ASSESSMENTS. 

See  Municipal  Corporations,  }  449. 

LOCATION. 

Of  lines  of  land  conveyed,  see  Boundaries,  8  & 

LODGING  HOUSES. 

See  Innkeepers. 

Power  of  city  to  require  fire  escapes,  see  Mu- 
nicipal Corporations,  8  603. 

LOGS  AND  LOGGING. 

Sale  of  timber  by  tenant  ita  dower,  see  Dower, 

§  114. 
Sale  of  timber  on  public  lands,  see  Public  Lands, 

i  173. 
Venue  of  action  against  tram  road  ap];>ertinent 

to  sawmill,  see  Railroads,  i  22. 

§  35.  Right  of  the  vendor  of  standing  timber 
retaining  possession  and  title  thereof  to  bring 


trover  for  its  conversion  upon  the^  bankruptcy 

the  purchaser  stated. — Si 
Co.  ▼.  HaU  (Ky.)  826. 


of  the  purchaser  stated. — Swann-Day   Lumber 


LOSS. 

Causes  of  loss  within  insurance  policy,  see  In- 
surance, 88  446. 
Of  goods  by  carrier,  see  Carriers,  88  108-135. 


LOST  INSTRUMENTS. 

Supplying  or  restoring  records  lost  or  destrox* 
ed,  see  Records,  8  1<. 

LOTTERIES. 

Matters  relating  to  wages  and  gambling  in  gen- 
eral,  see  Caming. 

LUMBER. 

See  Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

Dangerous  machinery,  liability  of  master  for 
injuries  to  servant,  see  Master  and  Servant, 
18  101-124,  208-211,  233-236. 

MAGISTRATES. 

See  Justices  of  the  Peace. 

MAIL 

Presumptions  as  to  mailing  and  delireiy  of  mail 
matter,  see  Evidence,  8  <!. 

MAINTENANCE. 

See  Champerty  and  Maintenance. 
Separate  maintenance  of  wife,  see  Husband  and 
Wife,  88  283,  297. 

MALICE. 

See  Malicious  Prosecution,  8  33. 
Element  of  homicide,  see  Homicide,  88  U>  13, 
156-159. 

MALICIOUS  PROSECUTION. 

Wrongful  gamishmeht,  without  malice,  see  Gar- 
nishment, 8  248. 

n.  WANT  OF  PKOBABI.E  CAUSE. 

8  20.  Defendant  in  an  action  for  malicious 
prosecution  may  show  as  a  defense  that  he  had 
reasonable  grounds  to  believe  that  plaintitC  was 
guiltv  of  the  oftense  cbargei^Stepnens  v.  6ra- 
Tit  (Ky.)  414. 

8  22.  That  defendant  acted  upon  the  advice 
of  a  magistrate  is  no  defense. — Stephens  t. 
Gravit  (Ky.)  414. 

8  24.  That  plaintiff  in  an  action  for  mali- 
cious prosecution  may  recover  he  must  show 
that  the  criminal  case  was  instituted  against 
him  without  probable  cause,  and  also  that  he 
was  acquitted. — Stephens  v.  Oravit  (Ky.)  414. 

m.  MAUOE. 

8  83.  That  plaintiff  in  an  action  for  mali- 
cious prosecution  may  recover,  be  must  show 
that  the  criminal  case  was  instituted  against 
him  maliciously,  and  also  that  he  was  acquit- 
ted.—Stephens  V.  Oravit  (Ky.)  414. 

T.  AOTIOirg. 

8  56.  It  cannot  be  presumed  that  a  magis- 
trate was  a  practicing  lawyer,  so  as  to  con- 
stitute a  defense  to  an  action  for  malicious  prob- 
ecution.— Stephens  v.  Gravit  (Ky.)  414. 

8  64.  In  an  action  for  malicious  prosecution 
for  arresting  plaintiff  and  another  for  horse 
stealing,  evidence  held  to  warrant  a  finding  that 
the   arrest   of   such    other   was   malicious,    and 
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withont  probable  eanae.— Stephens   t.   Gravit 
(Ky.)  414. 

I  09.  A  verdict  for  $200  in  an  action  for  ma- 
licious prosecution  hj  tiaving  plaintiff  arrested 
for  stealing  a  horse  was  not  excessive.— Ste- 
phens V.  Gravit  (Ky.)  414. 

MALPRACTICE. 

Liability  of  employer  furnishing  physician  for 
injuries  to  servant,  see  Master  and  Servant, 
§  92. 

MANDAMUS. 

To  compel  issuance  of  liquor  license,  see  In- 
toxicating Liquors,  |  74. 

z.  MATiTBi:  Aim  aBomiDS  nr  oen- 

EBAIk 

I  14.  Mandamus  will  not  issue  commanding 
an  inferior  court  or  ministerial  l>ody  to  act  un- 
til it  is  first  established  by  evidence  that  the 
court  or  hodj  has  been  legally  requested  to  act, 
and  that  it  has  illegally  declined  to  do  so. — 
State  ex  rel.  Abbott  v.  Adcock  (Mo.)  1100. 

i  23.  Under  Ky.  St.  «  8855,  3857,  3858 
(Russell's  St.  U  3885,  3887,  3888),  and  Civ. 
Code  Prac.  f  477,  held,  that  the  commonwealth 
can  maintain  mandamus  to  compel  a  county 
judge  to  require  an  executor  to  file  an  inventory 
and  make  a  settlement  of  his  accounts  and  re- 
turn it  to  the  county  court,  though  the  sole  ob- 
ject is  to  secure  Evidence  for  the  enforcement  of 
inheritance  taxes. — Commonwealth  v.  Peter 
(Ky.)  806. 

n.  SUBJECTS  Ain>  PURPOSES  OF 
BELIEF. 

(A)  Acts  and  Proeeedlnars  of  Conrta, 
Jadges,   and   Jndlolal    Ofllcers. 

I  48.  The  remedy  for  the  failure  of  the  trial 
judge  to  file  his  conclusions  of  fact  and  law  as 
required  by  Laws  1907,  p.  446,  c.  7,  held  not 
by  mandamus,  but  by  a  reversal  of  the  Judg- 
ment for  new  trial.— Wandry  y.  Williams 
(Tex.)  85. 

i  CO.  Under  Ky.  St.  SI  3855,  3857,  3858 
(Russell's  St.  H  3885,  3887,  3888),  and  Civ. 
Code  Prac.  {  477,  held,  that  mandamus  will  lie 
to  compel  a  county  judge  to  require  an  executor 
to  file  an  inventory  and  make  a  settlement  of  lUs 
accounts  and  return  it  to  the  county  court. — 
Commonwealth  v.  Peter  (Ky.)  896. 

(B)  Aets  and  Proceedinaw  of  Pablle  Ofll- 
cers and  Boards  and  Mnniclpalltlca. 

g  87.  An  applicant  for  a  license  to  practice 
medicine  held  entitled  by  mandamus  to  compel 
the  state  board  of  health,  empowered  by  Laws 
1907,  p.  359,  §  1,  to  examine  applicants,  to  act. 
—State  ex  rel.  Abbott  v.  Adcock  (Mo.)  1100. 

MANDATE. 

See  Mandamus. 

To  lower  court  on  decision  on  appeal  or  other 

proceeding  for  review,  see  Appeal  and  Error, 

i  1207. 

MANUFACTURES. 

Charter  of  manufacturing  company,  see  Cor- 
porations, {  18. 

Right  to  incorporate  for  manufacturing  purpos- 
es, see  Corporations,  g  14. 

MAPS. 

Dedication  of  property  to  public  use,  see  Dedi- 
cation, S  19. 

MARITAL  RIGHTS. 

See  HuslMnd  and  Wife. 


MARKETABLE  TITLE. 

See  Vendor  and  Purchaser,  1 130. 

MARKETS. 

Liability  of  municipal  property  to  taxation,  see 
Taxation,  (  217. 

MARKET  VALUE. 

Of  property,  opinion  evidence,  see  Evidence,  S 
Of  property,  relevancy  of  evidence,  see  £>vidence, 

MARRIAGE. 

See  Divorce ;   Husband  and  Wife. 

As  revocation  of  will,  see  Wills,  |  19L 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

Of  firms  and  partners,  see  Partnership,  |  181. 

MASSAGE. 

Practicing  medicine,  see  Physicians  and  Sur- 
geons, {6. 

MASTER  AND  SERVANT. 

Criminal  responsibility  of  servant  for  illegal  sale 
of  intoxicating  liquors,  see  Intoxicating  Liq- 
uors, g  169. 

Declarations  by  employ^  as  evidence  against 
employer,  gee  Evidence,  g  241. 

Implied  iijibilities  for  services  rendered  not  in 
performance  of  duties  of  employment,  see 
Work  and  Labor. 

Z.  THE  BELATIOK. 

(A)  Creation   and  Bztstenee. 

Bmployment  of' agents,  see  Principal  and  Agent, 
S  23. 

(B)  StatntorT  Resniatloa. 

CkMicurrent    regulations    by    state   and    United 

States,  see  (jommerce  gf  8,  58. 
Powers  of  Congress  as  to  employes  of  railroads 

engaged  in  interstate  commerce,  see  Commerce, 

S8. 

(O)  Termlaatlon  and  Dlsehararc. 

Aider  of  pleading  by  verdict,  see  Pleading,  I 
433. 

g  36.  One  discharged  from  his  employment 
held  required  to  prove  that  he  performed  his 
part  of  the  agreement  in  order  to  recover  there- 
on.—Matson  V.  Stewart  (Tex.  Civ.  App.)  730. 

g  40.  In  an  action  by  a  servant  for  wrong- 
ful discharge,  evidence  held  to  show  that  he  was 
employed  for  a  year  at  $15  a  week,  and,  though 
competent,  was  discharged  before  expiration  of 
the  term. — Kentucky  Shoe  Mfg.  Co.  v.  Carra- 
way  (Ky.)  852. 

n.  SEBVIOES    Airo    COMPENSATION. 

(A)  Pertomance  of  SerTlees. 

S  65.  In  an  action  by  a  brewing  company 
against  a  former  .employe  for  damages  result- 
ing from  defendant's  alleged  carelessness  in 
making  beer,  certain  evidence  held  admissible  un- 
der a  traverse  of  the  complaint. — West  Louis- 
ville Brewing  Co.  v.  Schaefer  (Ky.)  395. 

g  65.  Evidence,  in  an  action  against  an  em- 
ploye for  breach  of  the  contract  of  employment. 
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held  to  SQftain  a  flndins  that  nnder  the  con- 
tract defenoant's  authority  as  head  brewer  waa 
limited  to  certain  emplojrta  and  did  not  extend 
to  all  departments  of  plaintiCTs  brewer;.— West 
Louisville  Brewing  Go.  ▼.  Schaefer  (Ky.)  395. 

(B)  'Waarca  and  Other  RennneratioB. 

I  73.  One  discharged  from  employment  un- 
der which  he  was  to  receive  property  may  recov- 
er the  specific  property.— Matson  v.  Stewart 
(Tex.  Civ.  App.)  736. 

m.  BKASTEB'S    X.IABII.ITT    FOK    XN- 
JURIES  TO   SERVAKT. 

Statutory  actions  for  death,  see  Death,  H  31- 
104. 

(A)  ITatnrs  and  Bxteat  In  General. 

i  92.  Liability  of  employer  for  malpractice 
by  a  physician  m  treating  an  injured  employ^ 
determined  with  reference  to  the  evidence  as  to 
the  employment  of  the  physician. — Texas  &  Pa- 
cific Coal  Co.  v.  McWam  (Tex.  Civ.  App.)  202. 

{  92.  Where  a  mining  company  undertakes 
to  furnish  medical  treatment  for  Its  employes, 
it  is  liable  for  the  negligence  of  theNphysiciau 
employed  by  it  in  discbarge  of  such  undertaking, 
though  it  makes  no  deduction  therefor  from  the 
wages  of  the  employes. — Texas  &  Pacific  Coal 
Co.  V.  McWain  (Tex.  Civ.  App.)  202. 

(  96.  A  master  is  liable  for  his  negligence  re- 
sulting in  injury  to  a  servant,  though  the  neg- 
ligence of  a  third  person  concurs  in  producing 
the  Injury. — Buchanan  &  Gilder  v.  Murayda 
(Tex.  Civ.  App.)  973. 

{  96.  A  master  held  not  liable  for  injui^ 
to  a  servant  resulting  from  the  master's  negli- 
gence and  the  negligence  of  a  servant  of  an  in- 
dependent contractor.— Buchanan  &  Gilder  v. 
Murayda  (Tex.  dv.  App.)  973. 

I  97.  A  master  held  not  liable  to  his  servant 
for  an  injury  resulting  from  causes  which  could 
not  be  reasonably  expected,  unaccompanied  by 
ordinary  care  on  the  master's  part. — Buchanan 
&  Gilder  v.  Murayda  (Tex.  Civ.  App.)  973. 

^1  100.  An  agreement  by  a  parent  to  hold  the 
employer  of  a  minor  child  harmless  for  injuries 
negligently  inflicted  held  contrary  to  public  pol- 
icy and  void. — Pacific  Express  Co.  v.  Watson 
(Tex.  Civ.  App.)  127. 

(B)  Tools,   Macbinery,  Appliances,   and 
Places  lor  Work. 

is  101,  102.  It  is  the  duty  of  a  master  to 
furnish  the  servant  with  a  reasonably  safe  place, 
material,  and  appliances  in  and  with  which  to 
perform  his  labor,  and  he  is  liable  for  ordinary 
negligence  in  failing  to  perform  this  duty. — 
Chesapeake  &  O.  Ry.  Co.  v.  Marcum  (Ky.)  293. 

fS  101,  102.  While  the  master  is  bound  to  fur- 
nish a  reasonably  safe  place  for  a  servant  to 
work,  he  is  not  required  to  make  it  absolutely 
safe,  nor  to  insure  the  servant  against  the  ordi- 
nary risks  incident  to  the  employment. — ^Nicholas 
V.  E.  H.  Abadie  Co.  (Ky.)  325. 

SI  l9l,  102.  The  duty  of  a  master  to  fur- 
nish the  servant  with  reasonably  same  applian- 
ces requires  the  master  to  exercise  ordinary  care 
to  keep  such  appliances  in  a  reasonably  safe 
condition. — Harris  v.  Kansas  City  Southern  Ry. 
Co.  (Mo.  App.)  576. 

IS  101,  102.  Rule  stated  as  to  the  duty  of  a 
master  in  respect  to  furnishing  safe,  simple  ap- 
pliances for  commonplace  work. — Harris  v.  Kan- 
sas City  Southern  Ry.  Co.  (Mo.  App.)  676. 

H  101,  102.  The  question  of  a  master's  neg- 
ligence in  furnishing  unsafe  appliances  for  work 
must  be  determined  with  reference  to  the  dan- 
gers to  be  reasonably  apprehended.— Harris  v. 
Kansas  City  Southern  Ry.  Co.  (Mo.  App.)  576. 


IS  101,  102.  The  duty  of  a  master  to  famidk 
a  reasonably,  safe  place  in  which  to  work  is  dis- 
charged where  he  exercises  ordinary  care  in 
fumrshing  the  servant  a  place  as  reasonably 
safe  as  the  character  of  the  work  permits. — Ben- 
nett V.  Crystal  Carbonate  Lime  Co.  (Mo.  App.) 
608. 

a  101.  102.  It  is  a  master's  dpty  to  provid» 
his  employes  a  reasonably  safe  place  to  work.^ 
Ferris  Press  Brick  Co.  v.  Thompson  (Tex.  Civ. 
App.)  499. 

IS  101,  102.  A  master  must  exercise  ordinary 
care  to  provide  his  servant  a  safe  place  for 
work. — Buchanan  &  Gilder  v.  Murayda  (Tex. 
Civ.  App.)  973. 

S  108.  The  duty  of  the  master  to  furnish  the 
servant  with  a  reasonably  safe  place,  material, 
and  appliances  in  and  with  which  to  work  can- 
not be  delegated.— Chesapeake  &  O.  Ry.  Co.  v. 
Marcum  (Ky.)  293. 

S  103.  The  duty  of  a  master  to  exercise  ordi- 
nary care  to  furnish  his  servant  a  reasonably 
safe  place  to  work  held  nondelegable. — Buchan- 
an &  Gilder  v.  Murayda  (Tex.  Civ.  App.)  973. 

5  107.  Where  the  place  in  which  a  servant 
works  is  reasonably  safe,  and  it  is  the  particu- 
lar woilc  done  that  renders  it  temporarily  un- 
safe, the  rule  requiring  a  reasonably  safe  place 
does  not  obtain. — Bennett  v.  Crystal  Carbonate 
Lime  Co.  (Mo.  App.)  606. 

I  107.    Where  the  place  in  which  a  servant 

works  is  reasonably  safe,  and  the  master  negli- 
gently orders  a  servant's  act  which  renders  if 
unsafe,  prima  facie  liability  held  to  arise  be- 
cause of  the  negligent  order. — Bennett  v.  Crys- 
tal Carbonate  Lime  Co.  (Mo.  App.)  608. 

S  118.  A  post  supporting  the  roof  over  an 
entry  to  a  room  in  a  coal  mine  through  which 
cars  are  moved  should  not  be  set  so  near  the 
track  as  to  endanger  men  handling  the  cars, 
using  ordinary  care. — Main  Jellico  Mountain 
Coal  Co.  v.  Paiker  (Ky.)  871. 

S  124.  Facts  held  to  show  a  master  liable  for 
injuries  from  the  explosion  of  a  radiator. — 
Monarch  Tobacco  Works  v.  Northern  (Ky.> 
350. 

S  124.  Where  brick  burners  had  l>een  in  the 
habit  of  using  a  shed  along  the  side  of  a  kiln 
to  retire  from  the  gases  and  heat,  the  duty  of 
inspection  to  see  that  the  shed  was  in  a  safe 
condition  was  upon  the  employer. — Ferris  Press 
Brick  Co.  v.  Thompson  (Tex.  Civ.  App.)  499. 

i  124.  Statement  of  master's  duty  to  brake- 
men  to  inspect  brakebeams  of  cars.— 4t.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Keith  (Tex. 
Civ.  App.)  695. 

(C)  Methods  of  Work,  Rales,  and  Orders. 

S  137.  Trainmen  may  presume  that  flagmen 
and  other  employes  on  or  near  the  track  w^ill 
keep  out  of  danger,  and  the  railroad  is  not  lia- 
ble for  an  injury  to  them  unless  the  trainmen 
have  good  reason  to  believe  that  the  employes 
will  not  keep  out  of  danger,  and  then  fail  to 
use  proper  means  at  their  command. — Wilkerson 
V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  643. 

S  137.  Unless  the  evidence,  in  an  action  for 
the  death  of  a  flagman  struck  by  a  train  because 
of  the  failure  of  the  engineer  to  stop  the  train 
after  the  discovery  of  decedent's  peril,  showed 
that  the  engineer  saw  decedent,  or  by  the  ex- 
ercise of  ordinary  care  could  have  seen  him,  in 
time  to  have  avoided  the  accident,  there  could 
be  no  recovery.— Wilkerson  v.  St  Lonia,  &  S.  F. 
R.  Co.  (Mo.  App.)  543. 

(D)   Warnlnar  and  lastraetlnc  Serraat. 

S  153.  A  master  need  not  warn  an  inexperi- 
enced servant  of  possible  dangers^  in  the  per- 
formance of  his  duties  where  experience  and  in- 
struction are  not  necessary  to  enable  him  to  do 
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bia  woik  with  Mfetjr.— St.  Louis,  I.  M.  ft  S. 
Ry.  Co.  T.  WellB  (Ark.)  624. 

§  158.  Where  a  lubricator  feed  ilaaa  on  lo- 
comotive boiler  wai  not  inherently  dangerons,  so 
that  a  warning  to  a  fireman  that  it  might  ikw- 
sibly  break  would  not  have  obviated  the  danger 
of  its  breaking,  failure  to  warn  him  that  the 
glais  might  sometimea  break  could  not  contrib- 
ute to  MB  injury  by  its  breaking.— St.  Louis, 
I.  M.  &  8.  Ry.  Co.  V.  Wells  (Ark.)  624. 

(B)  Fellow  Serr-aats. 

S  177.  A  master  \eld  responsible  for  injuries 
resulting  from  gross  negligence  of  foreman. — 
Chesapeake  ft  O.  Ry.  Co.  y.  Marcum  (Ky.)  293. 

§  180.  Under  Act  March  8*  1907  (Laws  1907, 
p.  162),  making  the  master  liable  for  injuries 
to  servants  due  to  the  negligence  of  fellow  serv- 
ants, where  a  switchman  was  injured  while  rid- 
ing on  the  tender  to  a  switch  engine,  any  negli- 
gence of  those  operating  the  engine  was  negli- 
gence  for  which  the  master  was  liable.— St.  Lou- 
!,  1.  M.  ft  S.  Ry.  Co.  V.  Davis  (Ark.)  754. 

t  180.  Under  Act  March  8, 1907  (Laws  1907, 
p.  162),  making  the  master  liable  for  injuries  to 
servants  due  to  the  negligence  of  fellow  servants, 
where  a  switchman  was  injured  by  the  engine 
on  which  he  was  riding  taking  an  open  switch, 
any  negligence  of  another  switchman  in  leaving 
the  switch  open  was  negligence  for  which  the 
master  was  liable.— St.  Louis,  I.  M.  ft  S.  Ry. 
Co.  V.  Davis  (Ark.)  754. 

I  185.  A  train  having  stopped  on  a  switch- 
man's signal  for  the  purpose  of  uncoupling  cars, 
it  was  negligence  for  the  engineer  to  start  with- 
out a  signal  to  that  efEect.— Houston  &  T.  C. 
R.  Co.  v.  Mayfield  (Tex.  Civ.  App.)  141. 

S  193.  A  servant  of  a  contractor  erecting  a 
building  and  a  servant  of  an  independent  con- 
tractor are  not  fellow  servants. — Buchanan  ft 
Gilder  v.  Murayda  (Tex.  Civ.  App.)  973. 

I  201.  A  master  held  to  fail  to  use  ordinary 
care  to  furnish  a  servant  a  reasonably  safe 
place  to  work  rendering  him  liable  for  injuriea 
sustained  by  the  servant. — Buchanan  ft  Gilder  V. 
Murayda  (Tex.  Civ.  App.)  973. 

(F)  Risks  Assaased  br  Serraat. 

i  203.  The  servant  assumes  only  such  risks 
as  are  ordinarily  incident  to  the  employment, 
and  regarded  as  reasonably  within  the  contem- 
plation of  the  parties  at  the  time  of  entering 
into  the  contract  of  hire.— Harris  v.  Kansas 
City  Southern  Ry.  Ck>.  (Mo.  App.)  576. 

{  208.  Generally  a  servant  does  not  assume 
the  risks  arising  from  the  master's  negligence, 
however  obvious. — Bennett  v.  Crystal  Carbonate 
Lime  Co.  (Mo.  App.)  608. 

I  208.  In  a  servant's  action  for  injury, 
through  the  slipping  of  a  defective  clawbar, 
with  which  he  was  drawing  a  spike  from  a  rail- 
road tie,  plaintiff  held  to  have  assumed  the  risk. 
— HarriR  v.  Kansas  City  Southern  Ry.  Co.  (Mo. 
App.)  576. 

{  210.  Facts  held  to  show  that  a  switchman 
injured  by  a  collision  did  not  assume  the  risk. 
—International  ft  G.  N.  R.  Co.  y.  Owens  (Tex. 
Civ.  App.)  210. 

{  211.  If  a  master  deputed  to  a  servant  the 
duty  to  make  secure  a  rope  supporting  a  cage 
which  fell  in  a  mine  and  injured  him  and  ne 
neglected  to  do  so,  he  assumed  the  ride  and 
the  master  is  not  liable. — Southern  Anthracite 
Coal  Co.  y.  Bowen  (Ark.)  1048. 

I  216.  Under  Act  March  8,  1007  (Acts  1907, 
p.  162)  J  1,  abolishing  the  fellow  servant  rule  as 
to  railroads,  held  that  the  servant  of  a  railway 
company  does  not  assume  the  risk  of  injury 
from  negligence  of  a  fellow  servant.- St  Louis 
Southwestern  Ky.  Co.  v.  Burdg  (Ark.)  239. 


i  216.  Under  tlie  common  law,  a  master  was 
not  responsible  for  injuries  to  a  servant  caused 
by  the  nei;ligence  of  a  fellow  servant ;  this  being 
considered  one  of  the  risks  assumed  by  the  serv- 
ant.—St.  Ix)uis  Southwestern  Ry.  Co.  v.  Burdf 
(Ark.)  239. 

(  217.  A  locomotive  fireman  held  to  have  as> 
sumed  risk  of  injury  from  the  breaking  of  a  lu- 
bricator feed  glass. — St.'  Louis,  I.  M.  ft  S.  Ry. 
Co.  V.  Wells  (Ark.)  524. 

S  217.  If  the  servant  is  skilled  in  the  work 
required,  and  equally  or  better  qualified  than 
the  master  to  know  the  danger  and  the  danger 
is  80  obvious  that  he  must  have  known  it,  but 
nevertheless  undertakes  it,  he  cannot  complain 
if  injured.— Nicholas  v.  E.  H.  Abadie  Co.  (Ky.) 
325. 

g  217.  A  servant,  though  knowing  of  defects 
in  appliances,  may  recover  for  injuries  lesulting 
therefrom,  where  be  did  not  know  of  the  danger 
in  their  use.— Muse  v.  Abeel  (Tex.  Civ.  App.) 
430. 

{  217.  A  servant  docs  not  assume  the  risk 
of  his  master's  negligence,  unless  he  knows  or 
is  charged  with  knowledge  thereof,  and  of  the 
danger  arising  therefrom. — Buchanan  ft  Gilder 
V.  Murayda  (Tex.  Civ.  App.)  973. 

I  217.  A  servant  held  not  to  assume  the  risk 
of  danger  resulting  from  the  master  putting  him 
to  work  in  a  dangerous  place. — Buchanan  ft 
Gilder  v.  Murayda  (Tex.  Civ.  App.)  973. 

I  222.  A  servant  performing  an  act  pursuant 
to  the  express  direction  of  the  master  held  not 
to  assume  the  risk  as  a  matter  of  law. — Bennett 
V.  Crystal  Carbonate  Lime  Co.  (Mo.  App.)  60S. 

(O)  Coatrlbatorr   HcarUseae*   of   a«ryaat. 

S  229.  In  an  action  for  injuries  to  a  railroad 
car  carpenter,  an  instruction  defining  contribu- 
tory negligence  held  proper. — St.  Louis  South- 
western Ry.  (3o.  V.  Burdg  (Ark.)  239. 

i  231.  Employes  may  rely  on  the  judgment 
of  their  foreman  as  to  danger  of  injury  in 
work  he  orders  them  to  do,  unless  so  manifestly 
dangerous  that  a  person  of  ordinary  prudence 
would  not  undertake  it.— Pittsburg,  C,  C.  ft  St. 
Li  Ry.  Co.  y.  Schaub  (Ky.)  885. 

I  233.  Facts  held  to  show  that  a  switchmnn 
suing  for  injuries  in  a  collision  was  not  negli- 
gent.—International  ft  G.  N.  R.  Co.  v.  Owens 
(Tex.  Civ.  App.)  210. 

I  234.  Where  an  employ^  in  ctiarge  of  a 
hand  car  fails  to  see  an  open  switch  in  time 
to  avert  derailment,  when  be  could  have  seen 
the  same  by  the  exercise  of  ordinary  care,  he 
is  guilty  of  contributory  negligence. — St.  Louis 
Southwestern  Ry.  Co.  of  Texas  y.  Anderson 
(Tex.  Civ.  App.)  1002. 

{  235.  A  railroad  rule  requiring  protection 
flags  to  be  set  out  when  car  repairers  were 
working  on  cars,  held  applicable  to  car  inspect- 
ors as  well  as  car  carpenters. — Russell's  Adm'r 
y.  Louisville  ft  N.  R.  Co.  (Ky.)  841. 

I  235.  Brick  burners  who  used  a  shed  along 
the  side  of  a  kiln  to  retire  upon  from  the  gases 
and  heat  owed  no  duty  of  inspection  to  see 
that  the  shed  was  safe.- Ferris  Press  Brick  Co. 
y.  Thompson  (Tex.  Civ.  App.)  499. 

i  236.  A  railroad  engineer  held  negligent  in 
going  under  his  engine  to  make  repairs  while 
another  train  was  attached  thereto,  so  as  to  pre- 
vent him  from  recovering  for  injuries  caused  t>y 
the  other  train  pulling  ahead  and  moving  his 
engine.— Louisville  ft  N.  R.  Cot  t.  Lumpkin 
(Ky.)  318. 

I  236.  Employes  held  entitled  to  presume 
their  foreman  had  taken,  or  would  take,  sutfi- 
cient  precautions  for  their  safety  in  a  place 
where  they  were  set  to  work. — Pittsburg,  O.,  C. 
ft  St.  L.  Ry.  Co.  v.  Schaub  (Ky.)  885. 
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{  240.  A  Bwitchman,  injnred  by  a  backing 
■witch  engine  talcing  an  open  switch  and  ool- 
lidiag  with  can  on  a  side  track,  held  gnilty  of 
contributory  negligence  as  a  matter  of  law. — St. 
liouia,  I.  M.  &  8.  Ry.  Co.  t.  Davis  (Ark.)  754. 

S  241.  Where  cars  were  moved  botti  by  going 
in  front  and  behind,  and  ordinarily  there  was  no 
reason  to  anticipate  danger  from  going  in  front 
to  hold  the  car  back,  it  was  not  the  duty  of  a 
miner  injured  in  going  in  front  to  have  gone 
l)ehind  and  used  a  sprag. — Main  Jellico  Moun- 
tain Coal  Co.  V.  Parker  (Ky.)  871. 

(H)  Actions. 

Amendment  of  pleading,  see  Pleading,  |  245. 

Application  of  personal  knowledge  of  jurors,  see 
Trial,  i  311. 

Conformity  of  judgment  to  verdict,  see  Judg- 
ment, i  256. 

Consolidation,  see  Action,  J  57. 

Construction  and  effect  of  charge  as  a  whole, 
see  Trial,  |  295. 

E>ror  in  instructions  cured  by  giving  other  in- 
struction, see  Trial,  §296. 

Opinion  evidence,  see  Evidence,  {  472. 

Venue  of  action  against  railroad  company,  see 
Railroads,  {  22. 

i  258.  Facts  alleged  in  a  complaint  by  an 
employ^  for  injury  held  to  warrant  an  instruc- 
tion as  to  negligence  of  a  defendant  as  to  a  safe 
place  to  work.— Pittsburg,  C,  C.  &  St.  L.  Ry. 
Co.  V.  Schaub  (Ky.)  885. 

$  264.  A  petition  by  a  miner  for  injuries  and 
the  evidence  held  not  variant. — Main  Jellico 
Mountain  Coal  Co.  v.  Parker  (Ky.)  871. 

{  204.  Statement  of  what  was  the  sulMtance 
of  the  issue,  which  alone  had  to  be  proved,  under 
a  petition  for  negligent  injury  to  a  servant. — 
Galveston.  H.  &  S.  A.  Ry.  Co.  v.  Grant  (Tex. 
Civ.  App.)  145. 

i  264.  Pleading  and  proofs,  in  an  action  by 
an  employ^  for  malpractice  by  physician  em- 
ployed by  defendant,  considered,  and  held,  that 
there  was  no  variance. — ^Tezas  &  Pacific  Coal 
Co.  V.  McWain  (Tex.  Civ.  App.)  202. 

i  265.  The  doctrine  of  .res  ipsa  loquitur  held 
not  to  apply  in  an  action  for  injuries. — Reliance 
Textile  &  Dye  Works  Co.  v.  Williams  (Ky.)  850. 

S  265.  Where  circumstances  of  injury  to  a 
miner  show  his  place  of  work  was  not  reason- 
ably safe  by  reason  of  a  post  too  near  the  track 
on  which  he  assisted  to  move  a  car,  or  the  car 
wobbled  from  being  old  and  worn,  so  that  it 
would  not  pass  it,  plaintiff  was  not  required  to 
show  the  particular  defect  which  caused  the  in- 

i'ury.— Main  Jellico  Mountain  Coal  Co.  v.  Par- 
;er  (Ky.)  871. 

S  265.  In  an  action  for  the  death  of  a  flag- 
man struck  by  a  train,  plaintiff  held  not  entitled 
to  rely  on  the  mere  proof  of  surrounding  facts. 
— Wilkerson  v.  St  Louis  &  S.  F.  R.  Co.  (Mo. 
App )  543. 

{  268.  In  an  action  for  personal  injuries  to 
an  employ^  while  at  work  on  a  building,  the 
application  for  a  building  permit  and  the  permit 
held  admissible  in  evidence. — Kim  v.  B.  E. 
Souther  Iron  Co.  (Mo.  App.)  45. 

S  276.  In  an  action  for  death  of  a  switchman 
by  the  overriding  of  one  car  by  another,  caused 
by  dissimilarity  In  size,  and  a  defective  coupler, 
evidence  held  snfficient  to  show  that  the  negli- 
gence of  defendant  was  the  proximate  cause  of 
the  injury.— Kansas  City  Southern  Ry.  C!o.  v. 
Frost  (Ark.)  748. 

I  276.  In  an  action  for  death  of  a  railroad 
switchman,  evidence  held  insuflicient  to  show 
the  manner  or  cause  of  death. — Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Zachaiy's  Adm'x  (Ky.) 
368. 

{  276.  In  an  action  for  injury  to  a  servant, 
evidence  held  sufiicient  to  sustain  verdict  for 


the  plaintiff.— Kim  t.  E.  B.  Souther  Iron  Ooi. 
(Mo.  App.)  45. 

i  276.  Evidence  held  to  justify  a  finding  that 
the  injuiT  to  a  servant  was  caused  by  the  neg- 
ligent failure  of  the  master  to  properly  secure 
a  ladder. — Buchanan  &  Gilder  v.  Murayda  (Tex. 
(3iv.  App.)  973. 

S  278.  In  an  action  for  death  of  a  switchman 
by  the  overriding  of  one  car  by  another,  caused 
by  dissimilarity  in  size,  and  a  defective  coupler, 
evidence  held  sufficient  to  show  that  defendant 
was  negligent. — Kansas  City  Southern  Ry.  Co. 
V.  Frost  T-^rk.)  74a 

I  278.  In  an  action  by  a  coal  miner  for  an 
injury,  evidence  held  sufficient  to  sustain  a  ver- 
dict for  plaintiff  based  on  negligence  either  in 
not  furnishing  him  a  safe  place  to  work  or  a 
reasonably  safe  car  to  work  with. — Main  Jellico 
Mountain  Coal  Co.  v.  Parker  (Ky.)  871. 

8  278.  In  an  action  for  the  death  of  a  flag- 
man struck  by  a  train,  the  conclusion  tliat  the 
engineer  saw  him,  or  could  have  seen  him,  in 
time  to  have  avoided  the  accident  held  not  jus- 
tified.—Wilkerson  v.  St.  Louis  &  S.  F.  R.  Co. 
(Mo.  App.)  543. 

{  278.  In  an  action  for  death  of  a  brick 
burner  from  the  falling  of  a  portion  of  a  shed 
upon  which  he  had  stepped  to  avoid  the  heat, 
fumes,  and  gases  arising  from  the  kiln,  evi- 
dence held  sufficient  to  justify  a  finding  that  a 
proper  inspection  cf  the  shed  would  have  dis- 
closed the  defect.— Ferris  Press  Brick  Co.  v. 
Thompson  (Tex.  Civ.  App.)  499. 

i  278.  Evidence  held  to  warrant  findings  of 
a  brake  beam  on  a  car,  causing  injury  to  a 
brakeman,  having  been  defective,  as  a  reasonable 
inspection  would  have  shown. — St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Keith  (Tex.  Civ. 
App.)  695. 

S  279.    In  an  action  for  injuries  to  a  railroad 

car  carpenter  from  the  act  of  a  fellow  servant 
in  allowing  a  brake  plate  to  fall  upon  him,  evi- 
dence held  sufficient  to  sustain  a  finding  that 
the  fellow  servant  was  negligent. — St.  Louis 
Southwestern  Ry.  Co.  v.  Burdg  (Ark.)  239. 

{  279.  In  an  action  against  a  master  for  the 
injury  of  a  servant,  evidence  held  to  show  that 
the  foreman  in  charge  when  the  servant  was  in- 
jured had  become  reckless  from  the  effects  of 
whisky. — Chesapeake  &  O.  Ry.  Co.  v.  Marcum 
(Ky.)  293. 

i  279.  The  liability  of  a  railroad  under  Rev. 
St.  1899,  I  2864,  as  amended  by  Laws  1905,  p. 
136,  {  1  (Ann.  St.  1906,  p.  1637),  held  founded 
on  the  negligence  of  a  servant  in  operating  a 
train.— Wilkerson  ▼.  St  Louis  &  S.  F.  R.  Co. 
(Mo.  App.)  543. 

{  279.  Evidence  held  not  to  show  negligence 
of  a  locomotive  engineer  and  fireman  in  an  ac- 
tion by  a  brakeman  for  injuries. — San  Antonio 
&  A.  P.  Ry.  Co.  V.  Middlebrooks  (Tex.  Civ.  App.) 
169. 

'  §  280.  Evidence  held  to'  show  that  an  em- 
p\oy6  injured  in  a  coal  mine  did  not  assume  the 
risk.— Southern  Anthracite  Coal  Co.  v.  Bowen 
(Ark.)  1048. 

i  280.  In  an  action  for  death  of  a  brick 
burner  from  the  falling  of  a  portion  of  a  shed 
upon  which  he  had  stepped  to  avoid  the  beat, 
fumes,  and  gases  arising  from  the  kiln  upon 
which  he  had  t>een  working,  evidence  held  not 
to  show  that  the  defect  in  the  shed  was  obvious, 
or  that  deceased  had  notice  thereof. — Ferris 
Press  Brick  Co.  v.  Thompson  (Tex.  Civ.  App.) 
499. 

f  281.  In  an  action  for  injuries  to  a  railroad 
car  carpenter  from  the  act  of  a  fellow  servant 
in  allowing  a  brake  plate  to  fall  upon  him,  evi- 
dence held  sufficient  to  sustain  a  finding  that  he 
was  not  negligent— St.  Ixiuis  Sonthwestem  Ry. 
Co.  V.  Burdg  (Ark.)  239. 
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(  281.  Bridemie  held  to  show  that  an  em- 
pIoy4  injured  in  a  coal  mine  was  not  guilty  of 
contributory  negligence. — Southern  Anthracite 
Coal  Co.  V.  Bowen  (Ark.)  lOJtS. 

f  281.  In  an  action  for  death  of  a  ■witchman 
by  the  overridint^  of  one  car  by  another,  caused 
by  dissimilarity  in  size,  and  a  defective  coupler, 
evidence  held  to  show  that  plaintiff  was  not  neg- 
ligent.— Kansas  City  Southern  By.  Co.  t.  Frost 
(Ark.)  74a 

I  281.  In  an  action  against  a  railroad  com- 
pany for  injuries  to  an  employ^,  evidence  held 
to  conclusively  establish  contributory  negli- 
gence.—St.  Louis  Southwestern  Ry.  Co.  of  Tex- 
as V.  Anderson  (Tex.  Civ.  App.)  10Q2. 

§  2S4.  In  an  action  for  injuries  to  an  em- 
ploy6  while  engaged  in  the  construction  of  a 
building,  evidence  held  sufficient  to  take  the  case 
to  the  jury.— Kim  t.  B.  E.  Souther  Iron  Co. 
(Mo.  App.)  45. 

( '284.  Evidence,  in  an  action  by  an  employ^ 
for  malpractice  by  a  physician  called  to  treat  his 
injuries  received  in  his  employment,  held  not 
to  entitle  defendant  to  a  directed  verdict  on  the 
ground  that  it  failed  to  show  that  defendant 
contracted  for  plaintiffs  medical  treatment- 
Texas  &  Paciac  Coal  Co.  v.  McWain  (Tex.  Civ. 
App.)  202. 

S  284.  In  an  action  for  death  of  a  brick 
burner  from  the  falling  of  a  portion  of  a  shed 
upon  which  he  had  stepped  to  avoid  the  heat, 
fumes,  and  gases  arising  from  the  kiln  upon 
which  he  had  been  workmg,  evidence  held  suf- 
ficient to  take  the  case  to  the  jury. — Ferris 
Press  Brick  Co.  v.  Thompson  (Tex.  Civ.  App.) 
490. 

I  28o.  In  an  action  for  injuries  to  a  servant 
owing  to  an  explosion  of  a  radiator,  the  ques- 
tion as  to  the  cause  of  the  explosion  held  one 
for  the  jury. — Monarch  Tobacco  Works  v. 
Northern  (Ky.)  350. 

i  285.  In  a  suit  for  injury  to  a  switchman 
in  uncoupling  cars,  held  that  whether  the  fail- 
ure of  his  fellow  servants  to  see  his  stop  signal 
was  the  proximate  cause  of  the  injury  was  for 
the  jury.— Houston  &  T.  C.  R.  Co.  v.  Mayfield 
(Tex.   Civ.  App.)  141. 

{  285.  In  an  action  for  injuries  to  a  switch- 
man, evidence  held  sufficient  to  take  the  ques- 
tion to  the  jury  whether  defendant's  negligence 
was  the  proximate  cause  of  the  injury. — Inter- 
national &  Q.  N.  R.  Co.  T.  Owens  (Tex.  Civ. 
App.)  210. 

{  286.  In  a  suit  for  injuries  to  employes  in 
a  coal  mine,  evidence  hrld  to  present  a  question 
for  the  jury  as  to  negligence. — Southern  An- 
thracite Coal  Co.  V.  Bowen  (Ark.)  1048. 

(  286.  In  an  action  by  an  experienced  serv- 
ant for  injuries  from  the  falling  in  of  the  walls 
of  a  manhole  while  he  was  engaged  in  the  work 
of  propping  or  bracing  the  walls,  evidence  held 
to  require  that  the  question  of  plaintiff's  neg- 
ligence be  submitted  to  the  jury. — Nicholas  v. 
E.  H.  Abadie  Co.  (Ky.)  325. 

I  286.  In  an  action  for  injnries  by  a  prema- 
ture explosion,  whether  defendant  was  negli- 
?:ent  in  not  warning  plaintiCF  of  the  danger  held 
or  the  jury.— Nortonsville  Coal  Co.  v.  Whited 
(Ky.)  397. 

f  286.  The  situation  of  employes  held  not  so 
manifestly  dangerous  that  it  could  be  said  as  a 
matter  of  law  that  some  precautions  should  not 
have  been  taken  for  their  safety. — Pittsburg,  0., 
C.  &  St  U  Kj,  Co.  T.  Sdtaab  (Ky.)  885. 

I  280.  In  an  action  for  injnries  to  a  servant, 
whether  a  defective  condition  of  a  clawbar 
and  the  likelihood  of  its  use,  as  it  was  used  by 
plaintiff,  were  such  as  to  bring  the  injury  with- 
in the  range  of  reasonable  probabilities  an  ordi- 
narily prudent  employer  should  have  anticipated 


held  for  the  Jary.— Harris  t.  Kansas  C!ity  South- 
em  Ry.  Co.  (Mo.  App.)  676. 

i  286.  The  question  of  the  negligence  of  a 
master  resulting  in  injury  to  a  servant  in  a 
stone  quarry  held  for  the  jury. — Bennett  v. 
Crystal  Carbonate  Lime  Co.  (Mo.  App.)  608. 

i  287.  In  an  action  against  a  railroad  com- 
pany for  injnries  to  an  employ^  who  was  acting 
under  the  direction  of  a  foreman,  the  evidence 
held  to  make  the  question  of  the  gross  negligence 
of  the  foreman  one  for  the  jury. — Chesapeake  & 
O.  Ry.  Co.  V.  Marcum  (Ky.)  293. 

{  287.  In  a  suit  for  injury  to  a  switchman  in 
uncoupling  cars,  held  that  whether  it  was  neg- 
ligence for  his  fellow  servants  to  fail  to  see  his 
stop  signal  was  for  the  jury.- Houston  &  T.  C. 
R.  Co.  v.  Mayfield  (Tex.  Civ.  App.)  141. 

i  288.  In  a  suit  for  injuries  to  employes  in  a 
coal  mine,  evidence  held  to  present  a  question 
for  the  jury  as  to  assumption  of  risk.— South- 
ern Anthracite  Coal  Co.  v.  Bowen  (Ark.)  1048. 

{  288.  The  question  of  the  assumption  of  risk 
of  a  servant  in  a  stone  quarry  held  for  the  jury. 
—Bennett  v.  Crystal  Carbonate  Lime  Co.  (Mo. 
App.)  608. 

{  288.  Whether  a  servant  injured  by  a  de- 
fective appliance  operated  by  him  knew  of  the 
danger  because  of  the  defect  held  for  the  jury. 
—Muse  v.  Abeel  (Tex.  Civ.  App.)  430. 

{  289.  In  a  suit  for  injuries  to  employes  in 
a  coal  mine,  evidence  held  to  present  a  question 
for  the  jury  as  to  contributory  negligence. — 
Southern  Anthracite  Coal  Co.  v.  Bowen  (Ark.) 
1048. 

i  289.  In  an  action  by  a  servant  for  per- 
sonal injuries,  the  question  of  contributory  neg- 
ligence held  for  the  jury.— Nicholas  v.  E.  H. 
Abadie  Co.   (Ky.)   325. 

{  289.  The  situation  of  employes  held  not  so 
manifestlv  dangerous  that  it  could  be  said  as  a 
matter  of  law  that  a  person  of  ordinary  pru- 
dence would  not  have  undertaken  the  work. — 
Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  v.  Schaub 
(Ky.)  885. 

g  289.  The  question  of  the  contributory  neg- 
ligence of  a  servant  injured  in  a  stone  qaarry 
held  for  the  jury.— Bennett  v.  Crystal  Car- 
bonate Lime  Co.  (Mo.  App.)  608. 

i  289.  A  servant  doing  an  act  under  the  ex- 
press direction  of  the  master's  foreman  may 
not  be  declared  negligent  as  a  matter  of  law, 
unless  the  dangers  incident  to  the  act  are  so 
threatening  as  to  portray  obvious  peril. — Ben- 
nett V,  Crystal  Orbonate  Lime  Co.  (Mo.  App.) 
608. 

i  289.  In  an  action  by  a  railroad  brakeman 
for  personal  injuries,  whether  he  was  negligent, 
held  for  the  jury.— San  Antonio  &  A.  P.  Ry.  Co. 
V.  Middlebrooks  (Tex.  Civ.  App.)  169. 

i  289.  In  an  action  for  death  of  a  brick 
burner,  evidence  held  insufficient  to  raise  the  is- 
sue whether  defendant  had  provided  a  safe 
way  for  brick  burners  to  go  irom  the  shed  of 
one  kiln  to  that  of  another,  and  that  deceased, 
instead  of  adopting  the  safe  way,  took  a  dan- 
gerous way. — Ferris  Press  Brick  Co.  v.  Thomp- 
son (Tex.  Civ.  App.)  499. 

i  291.  In  an  action  for  injuries  to  a  railroad 
car  carpenter,  the  court  properly  instructed 
that,  as  plaintiff  alleged  he  was  injured  b^  the 
negligence  of  a  fellow  workman  in  permitting 
a  brake  plate  to  fall  upon  him,  in  order  to  re- 
cover, he  must  prove  by  preponderance  of  the 
evidence  that  his  injury  was  caused  by  the  neg- 
ligence of  the  fellow  workman  in  the  manner  al- 
leged.—St.  Louis  Southwestern  Ry.  Co.  v.  Burdg 
(Ark.)  239. 

S  291.  In  consolidated  cases  of  injuries  to 
two  employes  due  to  the  fall  of  a  eagre  in  a  coal 
mine,  an  instruction  as  to  a  safe  place  to  work 
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held  prejndicially  erroneoas  to  defendant  in  one 
case  because  ignoring  eyidence,  but  not  mis- 
leading in  the  other.— Southern  Anthracite  Coal 
Co.  Y.  Bowen  (Ark.)  104a 

S  291.  In  an  action  for  injuries  to  a  serrant, 
an  instruction  held  erroneous  because  of  the 
absence  ot  evidence  on  which  to  predicate  it. 
— Bennett  T.  Crystal  Carbonate  Lime  Co.  (Mo. 
App.)  608. 

i  291.  In  an  action  for  injuries  to  an  em- 
ploy6  of  a  railroad  company,  an  instruction 
which  did  not  submit  to  the  jury  all  the  grounds 
of  npffligence  held  not  to  'be  erroneous. — Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Callahan  (Tex.  Civ. 
App.)  129. 

§  291.  An  instruction,  in  an  action  b^  the 
employs  against  his  master  for  malpractice  of 
a  contract  physician,  held  properly  refused  as 
in  efEect  denying  recovery  irrespective  of  the 
evidence.— Texas  &  Pacific  Coal  Co.  v.  McWain 
(Tex.  Civ.  App.)  202. 

§  293.  An  instruction  in  a  suit  for  injuries 
to  two  employes  held  to  be  confusing,  mislead- 
ing, and  prejudicial  to  defendant  in  ignoring  a 
defense  as  to  one  of  them  supported  by  evi- 
dence.— Southern  Anthracite  0>al  Co.  v.  Bowen 
(Aril.)  1048. 

I  293.  An  instruction  as  to  the  master's  du- 
ty as  to  a  safe  place  to  work,  held  to  conflict 
with  other  instructions. — Southern  Anthracite 
Coal  Co.  V.  Bowen  (Ark.)  104& 

I  293.  In  a  suit  for  injury  to  a  miner,  held, 
that  there  was  no  practical  objection  to  instruc- 
tions under  the  evidence. — Main  Jellico  Moun- 
tain Coal  Co.  V.  Parker  (Ky.)  871. 

{  293.  Facts  alleged  in  a  complaint  by  an 
employ^  for  injury,  held  to  warrant  an  instruc- 
tion as  to  a  safe  place  to  work.— Pittsburg,  O., 
C.  &  St.  li.  Ry.  C!o.  V.  Schaub  (Ky.)  885. 

§  295.  In  a  suit  for  injury  to  a  miner,  an  in- 
struction held  to  present  the  law  as  to  assump- 
tion of  risk  in  continuing  at  work  with  a  de- 
fective appliance  or  in  an  unsafe  place. — Main 
Jellico  Mountain  Coal  C!o.  v.  Parker  (Ky.)  871. 

{  296.  In  an  action  for  injuries  to  a  railroad 
car  carpenter  alleged  to  have  been  injured  by 
the  negligence  of  a  fellow  servant,  an  instruc- 
tion relating  to  contributory  negligence  held 
g roper. — St.  Louis  Southwestern  Ry.  ,  Co.  T. 
iurdg  (Ark.)  239. 

i  296.  In  an  action  for  injuries  to  a  railroad 
car  carpenter,  alleged  to  have  been  caused  by 
the  negligence  of  a  fellow  servant  assisting  him 
in  repairing  a  car,  held  that  an  instruction  di- 
recting a  verdict  for  defendant  if  the  evidence 
showed  that  plaintiff  was  not  exercising  ordi- 
nary care  in  the  performance  of  his  work  was 
proper. — St.  Louis  Southwestern  Ry.  Co.  v. 
Burdg  (Ark.)  230. 

S  296.  In  a  suit  for  injury  to  an  employe, 
held  that  defendants  were  not  substantially  prej- 
udiced by  the  form  of  an  instruction  on  con- 
tributory negligence.— Pittsburg,  C,  C.  &  St.  L. 
Ry.  Co.  v.  Schaub  (Ky.)  885. 

i  296.  In  an  action  by  a  servant  for  personal 
injuries,  an  instruction  on  contributory  negli- 
gence held  erroneous.- Bennett  v.  Crystal  (Car- 
bonate Lime  Co.  (Mo.  App.)  OOS. 

§  296.  In  an  action  for  injury  to  a  switch- 
man in  uncoupling  cars,  held  that  defendant  was 
not  injured  by  failure  to  give  a  requested  charge, 
—Houston  &  T.  C.  R.  Co.  v.  Mayfield  (Tex. 
Civ.  App.)  141. 

I  296.  In  an  action  for  personal  injuries  to 
*  railroad  employe,  an  instruction  that,  in  the 
event  of  defendant's  negligence  in  leaving  a 
switch  set  to  a  side  track,  plaintiff  was  not 
bound  to  use  ordinary  care  to  discover  the  con- 
dition of  the  switch  held  error.— St.  Louis  'South- 


western Ry.  Co.  of  Texas  t.  Anderson  CTex. 
Civ.  App.)  1002. 

f  296.  Instructions,  In  an  action  by  a  serv- 
ant to  recover  for  i>er8onal  injuries,  held  con- 
flicting.—St.  Ix>ui8  Southwestern  Ry.  Co.  of 
Texas  v.  Anderson  (Tex.  Civ.  App.)  1002. 

IV.  LIABII.ITIES   FOR  IKJUKIES   TO 
TIQRD  FEBSOKB. 

Liability  of  municipal  corporations  for  torts  of 

officers  and  employes,  see  Municipal  CorpoiA- 

tions,  §  747. 
Liability  of  railroad  company  for  negligence  of 

servants  causing  spread  of  contagious  disease, 

see  Negligence,  S  1- 

(A)  Acts  or  OmtsBlons  ot  Servant. 

{  302.  A  master  is  not  liable  for  acts  of  his 
servant  which  are  tmauthorized  and  not  within 
the  real  or  apparent  scope  of  the  employment. 
— LessofC  V.  Gordon  (Tex.  Civ.  App.)  182. 

(B)  'Work  ot  Independent  Contrnctor. 

i  318.  One  held  not  an  independent  contract- 
or, but  the  servant  of  another.— Steger  v.  Bar- 
rett (Tex.  Civ.  App.)  174. 

MATERIALITY. 

Of  alteration  of  written  instrument,  see  Altera- 

tion  of  Instruments,  ${  2-7. 
Of  evidence,  see  Criminal  Law,  $  384 ;  Evidence, 


«147. 
Of 


newly  discovered  evidence  as  affecting  right 
to  new  trial,  see  Criminal  Law,  §  940. 

MATERIALS. 

property 
see  Mechanics'  Liens. 


Liens  on  real  property  for  materials  famished, 
"    ■  Li« 


MEASURE  OF  DAMAGES. 

See  Damages,  §§  95-122. 

MECHANICS'  LIENS. 

n.  BIOHT  TO  UEN. 

(D)  Persons  Bntltled  in  Gcnernl. 

g  93.  Where  a  building  contractor  was  not 
entitled  to  a  mechanic's  lien  for  work  on  a 
homestead,  because  of  his  abandonment  thereof 
before  substantial  performance,  his  assignee  of 
the  owner's  notes  tor  the  price  was  also  with- 
out right  to  a  lien.— Murphy  v.  Williams  (Tex.) 
900. 

(B)     SnbcontractorB,       and       Contractors* 
IVorkmen  and  Materialmen. 

{  09.  Statement  by  the  owner  that  he  would 
pay  all  bills,  and  requesting  a  materialman  to 
continue  delivering  material  will  not  support  a 
claim  for  a  lien  for  materials  furnished  the  con- 
tractor before  such  statement  was  made. — El- 
liott V.  Waites  &  Wilkie  (Tex.  Civ.  App.)  992. 

{  107.  Under  Ky.  St.  S  2463  (Russell's  St.  5 
2383),  persons  who  performed  labor  in  the  erec- 
tion of  a  house  under  a  contract  with  the  sub- 
contractor, and  with  the  knowledge  and  consent 
of  the  owner,  held  entitled  to  a  lien  on  the 
premises.— Whitt  v.  Maddix  (Ky.)  270. 

m.  FBOOEEDnros  to  perfect. 

f  118.  Before  a  subcontractor  can  entitle 
himself  for  a  lien  for  materials  furnished  under 
Kirby's  Dig.  J  4976,  he  must  give  the  prescrib- 
ed notice.  In  the  time  and  manner  specified.— 
I^ifer  Mfg.  Co.  v.  Gross  (Ark.)  1039. 

f  118.  Plaintiff  held  to  have  furnished  mate- 
rials for  a  building  under  contract  with  the 
owner,  and  not  as  a  subcontractor,  as  defined 
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by  Klrby's  Dig.  I  4993,  and  was  therefore  enti- 
tled to  a  mechanic's  lien,  without  giving  the  no- 
tice prescribed  by  section  4976.— Leifer  Mfg.  Co. 
T.  Gross  (Ark.)  1039. 

V.  ASSiomcEirT  of  ixes  or  ci.aim. 

S  204.    The  right  of  an  assignee  of  notes  giv- 
en for  the  purchase  price  of  improvements^  to 


be  constructed  <m  a  homestead,  to  a  mechanic's 
lien  thereon,  Is  limited  to  tiie  right  of  the  con- 
tractor.—Murphy  T.  Williams  (Tex.)  900. 

Vn.  ENFOBOBMENT. 

Kxclusive  or  concurrent  jurisdiction,  see  Courts, 
i  472. 

Sale  of  seminary  property,  see  Colleges  and  Uni- 
versities, S  & 

MEDICAL  EXPERTS. 

Testimony,  see  Evidence,  H  628,  537,  550. 

MEDICAL  JURISPRUDENCL 

See  Physicians  and  Surgeons. 

MEDIUM  OF  PAYMENT. 

In  general,  see  Payment,  H  16,  17. 

MEMBERS. 

Of  firms,  see  Partnership. 
Of  school  boards,  see  Schools  and  School  J>is- 
tricts.  U  48,  53. 

MEMORANDA. 

Use  to  refresh  memory  of  witnesses,  see  Wit- 
nesses, I  255. 

MENTAL  CAPACITY. 

See  Insane  Persons. 

Affecting  responsibility  tor  crime,  see  Criminal 

Law,  I  48. 
To  malie  will,  see  Wills,  §  62. 

MERGER. 

Of  cause  of  action  in  judgment,  see  Judgment, 
H  603,  617. 

MESSAGES. 

Transmission  and  delivery  of  telegraph  or  tele- 
phone messages,  see  Telegraphs  and  Tele- 
phones, f  $  27-74. 

METES  AND  BOUNDS. 

See  Boundaries. 


MINES  AND  MINERALS. 


n.  TITLE,  COMVETANOES, 
OONTBAOT8. 


AXD 


(A)  Rlvhta  and  Remedies  of  Owners. 

Ore  as  property  subject  to  replevin,  see  Replev- 
in, S  4. 

Remedies  of  owner  of  ore  mingled  with  that  of 
another,  see  Confusion  of  Goods,  {  12. 

(B)   Conversncea  in   Qeneral. 
Bona  fide  purchasers,  see  Vendor  and  Purchas- 
er, Si  239.  244. 

f  64.  Where  a  deed  of  land  does  not  limit 
the  estate  conveyed,  it  embraces  the  minerals 
thereunder,  as  well  as  the  surface. — Richards  v. 
Potter  (Ky.)  850. 

I  55.  A  covenant  to  convey  the  mineral  in 
a  part  of  certain  lands  of  a  party,  together  with 


all  necessary  mining  rights,  included  a  convey- 
ance of  such  easements  in  the  balance  of  the 
land  as  were  necessary  to  accomplish  the  min- 
ing and  removal  of  the  material.— Neal  v.  Fin- 
ley  (Ky.)  348. 

i  55.  Where  a  party  covenanted  to  convey 
the  mineral  together  wrth  the  necessary  mining 
rights  in  certain  land  which  was  a  parcel  whol- 
ly within  a  larger  boundary  of  his  land,  a  right 
of  way  over  the  land  not  conveyed  ae  of  neces- 
sity was  included  in  the  covenant.— Neal  >  v. 
Finley  (Ky.)  348. 

(C)  I<eases,   Lloensea,  and  Contracts. 

Authority  of  administrator  to  lease  mine,  see 
Executors  and  Administrators,  {  329. 

Relevancy  of  evidence  of  value  of  mining  lease^ 
see  Evidence.  {  11.3. 

I  58.  A  lease  may  confer  on  the  lessee  the 
right  to  remove  a  portion  of  the  leased  premises 
or  of  sand  or  gravel  found  on  the  surface  there- 
of, as  well  ax  to  remove  stone,  coal,  zinc,  or 
lead,  found  either  on  the  surface  or  beneath  it. 
— Meeks  v.  Clear  Jack  Mining  Co.  (Mo.  App.) 
1084. 

S  62.  A  lease  for  mining  purposes  held  to 
give  the  lessee  the  right  to  the  posS'ession  of  the 
ore  in  the  ground,  and  after  it  has  been  clean- 
ed.—Meeks  V.  Clear  Jack  Mining  Co.  (Mo.  App.) 
1084. 

S  63.  A  mining  lease  held  to  constitute  de- 
fendant a  tenant  for  years.— Jlullins  v.  Dees 
(Ky.)  S28. 

§  60.  A  lessee  under  a  minin;^  lease  held  to 
have  committed  waste  for  which  the  lessor 
wan  entitled  to  cancel  the  lease,  under  Ky.  St. 
i  2328  (Russell's  St.  §  201).— MuUins  v.  Dees 
(K.T.)  828. 

§  71.  Under  the  rules  posted  by  a  lessee  in 
a  mining  lease,  as  provided  by  Rev.  St.  1899,  { 
87G6  (Ann.  St.  190G,  p.  4068),  persons  mining 
under  him  held  licensees  only,  without  any  in- 
terest in  the  ore,  or  any  rieht  to  a  possession  of 
the  land.— 'Meeks  v.  Clear  Jack  Mining  Co.  (Mo. 
App.)  1084. 

^n.  OFERATTOir    OF    MINES,    QVAB- 
BIES,  AMD  WEIX8. 

(B)  Sllnlns   Partnerships  and  Companies. 

Certificate  of  incorporation  of  mining  company, 

see  Corporations,  I  18. 
Right  to  incorporate  for  mining  puri>oses,  see 

Corporations,  {  14. 

(C)  Rlskts     and     lilabllttles     Incident     to 

Worklnir. 

(!!ontributory  negligence  of  employe  injured,  see 

Master  and  Servant,  i  241. 
Liability  of  master  for  injuries  to  servant  from 

defective    or    dangerous    condition    of    mines, 

quarries,    and    ezcarations,    see    Master    and 

Servant,  |  118. 

i  122.  The  right  to  take  ore  from  underneath 
the  surface  of  a  railroad  right  of  way  must 
yield,  if  the  surface  will  be  impaired. — St.  Louis 
&  S.  F.  R.  Co.  V.  Yankee  (Mo.  App.)  18. 


See  Infants. 


MINORS. 


MISCONDUCT. 


Of  counsel  at  trial,  see  Criminal  Law,  §{  71&- 

730. 
Of  trial  judge,  see  Criminal  Law,  $  (556, 

MISDELIVERY. 

Of  goods  by  carrier,  see  Carriers,  §  94. 
Of  telegraph  message,  see  Telegraphs  aud  Tele- 
phones, il  27-74. 
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MISJOINDER. 

Of  causes  of  action,  see  Action,  {  45. 

MISREPRESENTATION. 

See  False  Pretenses;   Fraud. 

Affecting  validity  of  contract  of  sale,  see  Sales, 
§8  38,  41. 

Of  value  of  goods  as  affecting  liability  of  car- 
rier for  loss,  see  Carriers,  g  110. 

MISTAKE. 

In  conveyance*,  contradt,  or  other  trantactiont. 
See  Compromise  and  Settlement,  S  19:  Release, 
I  16;   Sales,  i  36. 

Remedies. 

Ground  for  eanitable  defense  in  action  at  law, 
see  Action.  I  24. 

Opening  or  setting  aside  compromise,  see  Com- 
promise and  Settlement,  8  19. 

MITIGATION. 

Of  damages,  see  Damages,  $  59. 

MIXTURE. 

Of  goods,  see  Confusion  of  Good*. 

MODIFICATION. 

Of  contract,  see  Contracts,  {  237. 
Of  judgment,  see  Judgment,  §§  294-314. 
Of  judgment  or  order  of  lower  court  in  appel- 
late court,  see  Appeal  and  Error,  {  1152. 

MONEY. 

Deposits,  see  Banks  and  Banking,  {  138. 
Duty  of  carrier  to  transport,  see  Carriers,  f  39. 
Liability  of  carrier  for  loss,  see  Carriers,  S  110. 
Obtaining    money    under    false    pretenses,   see 
False  Pretenses. 

MONEY  LENT. 

Bill  or  note  given  for  loan  of  money,  see  Bills* 

and  Notes. 
Usurious  loans,  see  Usury. 

MONEY  PAID. 

rice  1 
Purchaser,  §  334 


Recovery  of  price  paid  for  land,  see  Vendor  and 
~      ■  "  -34. 


MONEY  RECEIVED. 

Recovery  of  price  paid  for  land,  see  Vendor  and 
Purchaser,  i  334. 

MORTGAGES. 

Of  personal  property  in  general,   see  Chattel 
Mortgages. 

I.  REQUISITES   AKD  VAI.IBITT. 

(A)   Natvre  and  KaiieiitlnlB  of  Conveyanoea 
an    Security. 

{  11.  Gen.  St.  1888,  c.  63,  art.  1,  {  6,  author- 
izes a  mort^ase  or  any  interest  in  land,  so  that 
one  could  mortgage  land  which  he  had  purchased 
and  owned,  though  he  had  no  deed  therefor. — 
Perkins  v.  J.  M.  Robinson,  Norton  &  Co.  (Ky.) 
310. 

IX.   FORECrOSITRi:  BT  EXERCISE  OP 
FOWER  OF   SAI.E. 

{  341.  A  deed  of  trust  construed  and  held 
to  authorize  a  sale  on  foreclosure  by  the  sheritC 
in  office  at  the  time  of  foreclosnre.^Feller  t. 
Lee  (Mo.)  1129. 


X.  FOKECIiOSURE  BT  AOTIOir. 

(F)  PIeadlB(  aad  ETtdenee. 

I  463.  In  an  action  to  foreclose  a  mortgage, 
evidence  held  to  show  that  the  mortgagor  owned 
the  mortgaged  property.— Perkins  v.  J.  M.  Rob- 
inson, Morton  &  Cd.  (Ky.)  310. 

(I)  Jndvment    or    Decree    aad    Eseeatlon. 

Creation  of  relation  of  landlord  and  tenant  by 
foreclosure  decree,  see  Landlord  and  Tenant, 

no. 

Equitable  relief,  see  Judgment,  §  377. 
Vacating  judgment  against  minor,  see  Infants, 
i  110. 

XX.  REDEMPTIOir. 

t  594.  Right  of  redemption  on  defective  fore- 
closure of  a  deed  of  trust  rests  in  the  grantor 
and  cannot  be  exercised  by  a  stranger  to  bia 
tiUe.— Feller  v.  Lee  (Mo.)  1129. 

MOTHER. 

See  Parent  and  Child. 

MOTIONS. 

Relating  to  pleadings,  see  Pleading,  {  428. 

For  particular  purpotet  or  relief. 

Change  of  venue,  see  Venue,  {  58. 

Continuance,  see  Continuance,  g  46;  Criminal 
Law,  ift  (3U3.  (i08. 

Direction  of  verdict,  see  Trial,  ii  168,  178. 

Dismissal  of  appeal  or  writ  of  error,  see  Crim- 
inal Law,  i  1131. 

Garnishment  proceedings,  see  Garnishment,  I 
97. 

New  trial,  see  Criminal  Law,  i§  956-959;  New 
Trial.  St  130.  166. 

Publication  of  process,  see  Process,  g  96. 

Quashing  or  setting  aside  indictment  or  infor- 
mation, see  Indictment  and  Information,  { 
140. 

Relating  to  pleadings,  see  Pleading,  §g  345-3(S9. 

Striking  out  evidence,  see  Trial,  i  96. 

i  13.  Under  Rev.  St.  1899,  g  640  (Ann.  St. 
1906,  p.  660),  a  party  failing  to  put  a  motion  in 

writing,  after  the  request  of  the  court  so  to  do, 
held  not  entitled  to  complain  of  its  denial. — 
Meeks  v.  Clear  Jack  Mining  Co.  (Mo.  App.) 
1084. 

MOTIVE. 

Evidence  of,  in  criminal  prosecutions,  see  Hom- 
icide, g  166. 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Schools  and  Scliool  Districts,  gg 
10-131. 

Mandamus  to  municipalities  and  municipal  of- 
ficers, see  Mandamus,  g  87. 

Street  railroads,  see  Street  Railroads. 

Taxation  of  municipal  property,  see  Taxation,  g 
217. 

IV.  PROOEEDINOS  OF  OOVNCIX.  OR 
OTHER  OOVERimTO  BODT. 

(B)  Ordinance*  and  By-Laws   in  General. 

g  112.  Const,  g  61,  providing  that  no  law  en- 
acted by  the  General  Assembly  shall  relate  to 
more  than  one  subject,  which  shall  be  expressed 
in  the  title,  held  not  to  apply  to  municipal  ordi- 
nances.— Kentucky  Light  &  Power  Co.  v.  James 
H.  Williams  &  Co.  (Ky.)  840. 

g  112.  There  is  no  provision  In  the  charter  of 
cities  of  the  fifth  class  requiring  ordinances  to 
embrace  but  one  subject  to  be  expressed  in  the 
title.— Kentucky  Light  &  Power  Co.  v.  James  H. 
Williams  &  Co.  (Ky.)  840. 


Topics,  dlvlslODB,  t  section  (|)  NUMBERS  In  this  Index,  &  Dec.  &  Amer.  Digs,  ft  Reporter  Indexes  agree 


Digitized  by 


Google 


INDEX-DIGKST. 


1231 


i  112.  An  ordinance  providing  for  aubmisaion 
to  the  voters  of  the  question  irhether  a  city 
should  issue  bonds  held  to  provide  for  the  snh- 
mission  of  but  a  single  subject. — Kentucky  Light 
ft  Power  Co.  v.  James  H.  Williams  ft  Co.  (Ky.) 
840. 

I  121.  Whether  an  ordinance,  is  void  as  be- 
ing unreasonable  is  a  question  for  the  court 
under  the  evidence. — Radley  v.  Knepfly  (Tex. 
Civ.  App.)  447. 

V.  OFFIOEBS.  AGEITTS,  AITD  EM> 

Mandamus  to  municipal  officers,  see  Mandamus, 

«87. 
Of  school  districts,  see  Schools  and  School  DIb- 

tricts.  )l<  48.  53. 

(A)  Mvnlclpml  OflI«ers  !■  Oeneral. 

i  145.  Under  Ky.  St.  ({  3131,  3132.  8753 
(Russell's  St.  {S  1240,  1241,  4tH.Vi),  one  elected 
treasurer  of  a  city  held  entitled  to  the  office  as 
against  his  predecessor  seeking  to  hold  over  un- 
der Const.  I  160.— Dorian  v.  City  of  Paducah 
(Ky.)  360. 

nc  P1TBUO  laCPROVElCEHTS. 

(A)  Power     to     MaUe     ImproTements      or 

Grant  Aid  Therefor. 

{  280.  Under  Rev.  St.  1899,  |§  5989,  5991 
(Ann.  St.  1006,  pp.  3024,  3026),  granting  pow- 
er to  the  city  council  to  construct  and  repair 
sidewalks,  held  that  a  petition  of  citizens  is 
required  only  where  a  sidewalk  is  to  be  con- 
structed for  the  fiiist  time,  and  not  where  an 
old  walk  is  to  be  replaced  by  a  new  one. — Platte 
City  V.  Paxton  (Mo.  App.)  531. 

(B)  Prellmlnarr     Proceedlnsa    and    Ordl- 

aanees  or  Reiiolntions. 

i  .SOI.  Under  Ky.  St.  S  3094  (Russeirs  St.  § 
120,*)).  any  street  improvement,  of  whatever  kind 
or  nature  that  is  desired,  must  be  ordered  and 
directed  by  the  council  before  it  may  be  legally 
done.— Dodd  v.  Heeter  ft  Sons  (Ky.)  860. 

li  302.  Ky.  St.  i  3100  (Kussell's  St.  t  1211), 
held  only  to  require  ordinances  directing  orig- 
inal construction  of  street  improvements  to  be 
passed  by  the  respective  boards  of  the  general 
council,  with  an  interval  of  two  weeks'  time. — 
Dodd  v.  Heeter  ft  Sons  (Ky.)  860. 

{  314.  Plans  and  specifications  for  the  con- 
struction of  a  sidewalk  need  not  be  filed  with 
the  city  clerk  at  the  time  the  ordinance  au- 
thorizing the  improvement  is  passed. — Platte 
City  V.  Paxton  (Mo.  App.)  531. 

{  314.  Reference  in  an  ordinance  author- 
izing a  street  improvement  to  plans  and  specifi- 
cations on  file  as  allowed  by  Rev.  St.  1809,  S 
5989  (Ann.  St.  1906,  p.  3024),  is  only  a  statu- 
tory substitute  for  their  incorporation  within 
the  ordinance ;  and,  where  this  is  done,  no  plans 
or  specifications  need  be  filed. — Platte  City  v. 
Paxton  (Mo.  App.)  531. 

(C)  Contractu. 

{  335.  Where  a  city  ordinance  was  passed 
authorizing  a  street  improvement,  and  plaintiff 
submitted  a  bid  for  the  work,  an  acceptance 
thereof  by  resolution  providing  that  the  work 
be  completed  within  30  days  held  not  to  inject  a 
new  condition  into  the  contract,  so  as  to  render 
the  acceptance  incomplete.— Platte  City  v.  Pax- 
ton (Mo.  App.)  531. 

i  338.  An  ordinance,  authorizing  a  street 
improvement,  together  with  a  resolution  accept- 
ing a  signed  bid  for  the  work,  held  sufficient 
compliance  with  Rev.  St.  1M)9,  {  CT.'jO  (Ann. 
St.  1006,  p.  3327),  prescribing  that  contracU 
made  by  a  city  be  in  writing  and  subscribed  by 


the  parties  thereto.— Platte  City  v.  Psxtra  (Mo. 
App.)  631. 

S  338.  Where  an  ordinance  was  passed  au- 
thorizing a  street  improvement,  and  a  bid  sub- 
mitted tor  the  work  duly  signed  was  accepted 
by  resolution  of  the  city  council,  properly 
passed  and  made  of  record,  there  was  no  neces- 
sity for  a  separate  written  contract. — Platte 
City  V.  Paxton  (Mo.  App.)  531. 

I  859.  Where  a  party  contracts  to  construct 
a  sidewalk  on  the  established  grade,  a  sub- 
stantial compliance  with  this  specification  is 
sufficient— Platte  City  v.  Paxton  (Mo.  App.) 
531. 

(D)  Damasea. 

Compensation  or  damages  for  property  taken 
under  power  of  eminent  domain,  see  Eminent 
Domain. 

I  396.  Benefits  to  a  property  owner's  lots 
on  the  north  side  of  an  alley  by  the  construc- 
tion of  a  drain  in  the  street  Jield  not  proper  to 
be  considered  in  determining  the  damage  to 
his  lots  on  the  south  side  of  the  alley  thereby; 
those  lots  being  used  for  a  different  purpose. — 
Drake  v.  City  of  Bosworth  (Mo.  App.)  570. 

{  404.  It  is  the  special  province  of  the  jury 
to  determine  the  amount  of  damages  in  an  ac- 
tion for  damage  to  property  by  the  construc- 
tion of  a  drain  in  the  street.— Drake  v.  City  of 
Bosworth  (Mo.  App.)  670. 

(E)  Aaaeaamenta  tor  Benellta,  and  Special 
Taxea. 

I  449.  The  provision  in  Ky.  St.  i  3096  (Rus- 
sell's St.  I  1207),  that  the  cost  of  reconstructing 
sidewalks  shall  be  assessed  as  in  the  construc- 
tion of  streets,  held  to  mean  that  an  ordinance 
shall  be  passed  assessing  the  cost,  just  as  an 
ordinance  is  required  assessing  the  cost  for  other 
street  improvements.- Dodd  v.  Heeter  ft  Sons 
(Ky.)  860. 

X.  POLICE  POWER  AND  BE017I.A- 
TION8. 

Regulation  of  licenses  and  license  taxes,  see 
Licenses,  {  7. 

(A)  DelesAtlon,    Extent,    and    Exerclae    of 
Power. 

Ordinances  imposing  license  fees,  see  Idcenses, 

§  603.  Dallas  City  Charter,  |  71,  held  not 
to  authorize  an  ordinance  (section  99)  requiring 
all  rooms  above  the  second  stoiy  of  lodging 
bouses  to  be  provided  with  more  than  one  way 
of  escaping  from  fire,  at  opposite  ends  of  the 
room,  leading  to  fire  escapes  on  the  outside  of 
the  building.— Radley  v.  Knepfly  (Tex.  Civ. 
App.)  447. 

f  603.  An  ordinance,  requiring  the  third 
story  of  a  building  to  be  constructed  as  stat- 
ed, in  order  to  provide  escape  from  fires,  held 
unreasonable  and  void.— Radley  v.  Knepfly 
(Tex.  Civ.  App.)  447. 

I  G03.  Under  an  ordinance  requiring  build- 
ings of  a  certain  kind  to  have  one  or  more  fire 
escapes,  as  directed  by  the  building  inspector, 
unless  he  deemed  fire  escapes  unnecessary,  the 
building  need  not  be  provided  with  more  than 
one  fire  escape,  where  notice  of  such  require- 
ment is  not  given  the  owner  by  the  inspector. 
—Radley  v.  Knepfly  (Tex.  Civ.  App.)  447. 

i  623.  In  view  of  Rev.  St.  1895,  arts.  447, 
402.  held  that  the  owner  of  a  sick  horse  left  in 
a  livery  stable,  which  was  killed  without  his 
consent  when  it  became  a  public  nuisance,  was 
not  entitled  to  recover  damages  against  the  city 
and  other  parties  concerned. — Mezlar  v.  City  of 
Miles  (Tex.  Civ.  App.)   972. 
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JO.  TTSE  Aim  nEatTLATlOV  OF  PITB- 
'     UO  PUICES,  FROPEB.TT, 
AND   WORKS. 

Dedication  of  property  to  public  or  to  mnnicl- 
pality,  see  Dedication. 

(A)   Streets   and   Other  PaUtc  iVara. 

Acceptance  of  dedication  of  street,  see  Dedica- 
tion, i  35. 

Additional  serritude  in  street,  see  Eminent  Do- 
main, I  119. 

■County  roads,  see  HigrhwaTS. 

Dedication  of,  see  Dedication. 

Injuries  to  persons  on  street  by  collision  with 
street  cars,  see  Street  Railroads,  Sf  81-103. 

Jurisdiction  of  suit  to  restrain  obstruction  of 
street,  see  Courts,  i  172. 

■Occupation  or  use  of  street  as  ground  for  com- 
pensation to  abutting  owners,  under  laws  of 
eminent  domain,  see  Eminent  Domain,  J  100. 

Rights  in  and  use  of  streets  by  street  railroads, 
see  Street  Railroads,  S  24. 

Sale  of  street  railway  franchise,  see  Street 
Railroads.  |  24. 

Statutory,  municipal,  and  official  regulations  as 
to  movement  of  trains  across  highways,  see 
Railroads,  i  244. 

<0  Pnblto    Biilldlnvs>    ParUa,    aad    Other 
Pvbllo  Places  and  Property. 

Liability  to  taxation,  see  Taxation,  {  217. 


XH.  TORTS. 


KB)  Acts     or 


OmlBHlona 
Asenta. 


of     Oflleers     or 


f  747.  An  incorporated  town  is  not  liable 
for  the  acts  of  its  mayor  and  marshal  in  en- 
forcing, without  malice,  an  illegal  ordinance 
by  imprisoning  one  violating  it.— Franks  ▼. 
Town  of  Holly  Grove  (Ark.)  514. 

■iO  Defects  or  Obatrncttona  In  Streeta  and 
Other   Public   IVays. 

Implied  indemnity  and  recovery  of  damages  ov- 
er against  abutting  owners,  see  Indemnity, 
813. 

I  759.  A  city  accepting  the  dedication  of  a 
street  by  grading  it  and  exercising  jurisdiction 
over  it  must  \ieep  it  in  a  reasonably  safe  con- 
•dition  for  use  by  the  traveling  public. — Scheffler 
v.  City  of  Hardin  (Mo.  App.)  509. 

{  799.  A  city  held  bound  to  use  reasonable 
•care  to  protect  the  traveling  public  from  obstruc- 
tions placed  in  the  street  while  making  improve- 
ments thereon.— City  of  Georgetown  v.  Groff 
(Ky.)  888. 

{  803.  A  traveler  on  a  street  at  night  must 
use  ordinary  care  in  driving  thereon. — City  of 
Georgetown  v.  GroflE  (Ky.)  888. 

8  803.  A  city  is  required  to  keep  all  of  its 
walks  in  a  reasonably  safe  condition,  and  a  per- 
son using  them  need  not  exercise  greater  care 
■while  on  a  cross-walk  than  upon  ordinary  side- 
walks.—Cochran  T.  City  of  Springfield  (Mo. 
App.)  53. 

i  819.  One  suing  a  municipality  for  inju- 
ries on  a  defective  street  need  only  show  in  a 
.general  way  that  the  street  was  within  the  lim- 
its of  the  municipality. — Scheffler  v.  City  of 
Hardin  (Mo.  App.)  569. 

i  821.  In  an  action  against  a  citjr  for  person- 
al injuries  from  falling;  over  a  wire  stretched 
across  the  sidewalk,  plamtifF  held  entitled  to  go 
to  the  jury. — Asbill  v.  City  of  Joplin  (Mo.  App.) 
22. 

§  821.  In  an  action  against  a  city  for  person- 
al injuries  from  falling  over  a  wire  stretched 
across  the  sidewalk,  held,  that  the  question  as 
to  lights  and  barriers  was  for  the  jury.— Asbill 
T.  City  of  Joplin  (Mo.  App.)  22. 

{  821.  In  an  action  for  injuries  from  defects 
in  a  city  street,  evidence  held  sufficient  to  take 


the  question  of  plaintiff's  contributory  negll- 
seoce  to  the  juir.— Cochran  v.  City  of  Spring- 
field (Mo.  App.)  53. 

I  821.  Question  whether  one  injured  by  a  de- 
fect in  a  street  was  guilty  of  contributory  neg- 
ligence held  one  for  the  jury. — Rose  v.  Kan- 
sas City  (Mo^App.)  1057. 

§  822.  In  ah  action  for  injuries  from  defects 
in  a  city  street,  an  instruction,  withdrawing 
from  the  jury  evidence  admitted  without  objec- 
tion, relating  to  notice  to  the  city  of  the  de- 
fect, held  properly  refused. — Cochran  t.  City  of 
Springfield(Mo.  App.)  53. 

8  822.  In  an  action  against  a  city  for  in- 
juries from  a  defect  in  a  street,  an  instruction 
held  not  erroneous. — Rose  v.  Kansas  City  (Mo. 
App.)  1057. 

Xni.   FISCAI.  BKANAOEMENT,  PUB- 

UC  DEBT,  SECITBITZES,  AND 

TAXATION. 

Of  counties,  see  Counties,  {  192. 

(A)  Po'vrer  to  Inonr  Indebtedness  and  Bz- 
pendltnres. 

{  867.  A  two-thirds  majority  of  those  voting 
at  an  election  is  a  sufficient  compliance  with 
Const,  i  157,  providing  that  no  municipality 
shall  become  indebted,  in  any  year,  beyond  the 
income  for  that  year,  without  the  assent  of 
two-thirds  of  the  voters  thereof  voting  at  an 
election  for  that  purpose.— Kentucky  Tjght  ft 
Power  Co.  r.  James  H.  Williams  &  Co.  (Ky.) 
840. 

(D)  Taxes    and    Other    Revenue,    and    Av- 
pllcatlon  Thereof. 

Of  counties,  see  Counties,  i  192. 

§  966.    Under  Const,  art.  8,  8S  5,  8.  and  Rer. 

St.  1895,  arts.  500,  5083,  a  city  containing  the 
principal  office  of  a  railroad  company  hetu  not 
entitled  to  levy  a  municipal  tax  on  the  entire 
rolling  stock  of  the  company.— City  of  Tyler  v. 
Coker  a'ei.  Civ.  App.)  729. 

MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  |i  782-815. 

MUTUAL  INSURANCE  COMPANIES. 

See  Insurance,  I  70. 

MUTUALITY. 

Of  obligatitHi  of  contract,  see  Contracts,  |  lOi 

MUTUAL  PROMISES. 

Consideration  for  contracts,  see  Contracts,  {( 
58.  88. 

NAMES. 

Names  idem  sonans  in  prosecution  for  rape,  see 
Rape,  i  35. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  S  270. 

NAVIGABLE  WATERS. 

Nonnavigable  waters,  see  Waters  and  Water 
Courses. 

NECESSITY. 

Ways  of  necessity,  see  Mines  and  Minerals,  | 


'M! 
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NEGATIVE  COVENANTS. 

Bestraining  breach,  bm  Injunction,  {{  68i  61- 

NEGATIVE  EVIDENCE. 

Weight  and  concluaivenesa,  see  Evidence,  |  S86. 

NEGLIGENCE 

Causing  death,  see  Death,  {{  31-104. 

By  partieulor  ciMte*  of  pertont. 

See  Adjoining  Landowners,  |  7;  CarrierB,  M 
90.  104,  108-135,  156,  280-321,  350-381,  399, 
400;  Municipal  Corporations,  «  747-822; 
Railroads,  S{  274-282,  327-350,  360-398,  407- 
440,  454-484;  Street  Railroads,  «§  81-103; 
Warehousemen,  {  24. 

Children,  see  Parent  and  Child,  §  13. 

Employers,  see  Master  and  Servant,  {t  92-296. 

Employ^,  liability  for  injuries  to  third  persons, 
see  Master  and  Servant,  §8  302,  318. 

Fellow  servants,  see  Master  and  Servant,  f{ 
177-201. 

Mineowners,  see  Mines  and  Minerals,  §  122. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  Si  27-74. 

Condition  or  vie  of  particular  »pecie»  of  prop- 
erty, works,  machinery,  or  other 
ingtrumentalitieg. 

See  Mines  and  Minerals,  i  122;  Railroads,  H 
274-282.  327-350,  360-398.  407-440,  454-^84; 
Street  Railroads,  gl  81-103;  Telegraphs  and 
Telephones,  §|  27-74. 

Buildings  on  adjoining  lands,  see  Adjoining 
Landowners,  g  7. 

Carrier's  premixes,  see  Carriers.  (  286. 

Streets  and  hiphways,  see  Municipal  Corpora- 
tions, §1  759-822. 

Tools,  machinery,  appliances,  and  places  for 
work,  see  Master  and  Servant,  Sg  101-124. 

Injuriet  to  particMlar  ipecifi  of  property. 

Animals  in  oneration  of  railroads,  see  Rail- 
roads, gg  407-446. 

Goods  shipped,  see  Carriers,  gg  108-135. 

I.  ACTS  OR  OMISSIOirS  OOH8TIT1TT- 
IKO  KEOLIOENOE. 

(A)  Personal  Condaet  In   General. 

i  1.  The  test  of  negligence  defined.— Wilker- 
son  V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.) 
543. 

g  1.  A  railroad  company  is  liable  for  the 
spread  of  a  contagious  disease  through  the  neg- 
ligence of  its  servants  acting  within  the  scope 
of  their  authority,  whereby  another  is  injured 
as  the  proximate  result  of  ■such  negligence. — 
Mellody  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
(Tex.  Civ.  App.)  702. 

g  1.  In  the  absence  of  a  dnty  violated,  there 
'Can  be  no  negligence. — Missouri,  K.  &  T.  Ky. 
Co.  of  Texas  v.  Byrd  (Tex.  Civ.  App.)  738. 

<B)  Danacerons       Babstanoes,       Maohlnery, 
and  Other  Instrnnientalltles. 

Interest  as  element  of  damages  for  destruction 
of  property  by  fire,  see  Damages,  g  69. 

Liability  of  trespasser,  see  Trespass,  g  14. 

Measure  of  damages  for  destruction  of  property 
by  fire,  see  Damages,  g  112. 

Measure  of  damages  for  injuries  by  trespassers, 
see  Trespass,  g  50, 

I  23.  A  telephone  company  in  possession  of 
a  vacant  lot  as  a  licensee,  while  constructing 
a  telephone  line  across  it,  held  to  owe  no  duty 
to  children  trespassing  thereon  except  not  to  in- 
jure them  wantonly.— Hall  v.  Missouri  &  Kan- 
sas Telephone  Co.   (Mo.  App.)  657. 


(C)  Condition  and  Vae  of  Land,  Bnlldinva, 
and  Other  Btmetnres. 

Adjoining  lands,  see  Adjoining  LandowAerB,  |  7. 
Carrier's  premises,  see  Carriers,  g  286. 
Master's  liability  for  acts  or  omissions  of  inde- 

S indent  contractor  in  general,  see  Master  and 
ervant,  f  31& 
Mines,  see  Mines  and  Minerals,  g  122. 
Streets  and  highways.  Bee  Municipal  Corpora- 
tions, gg  759-822. 
Tools,  machinery,   appliances,   and   places   for 
work,  see  Master  and  Servant,  gg  101-124. 

H.  FROXIMATX   CATT8E  OF  INJUBT. 

Injuries  from  fire  on  or  near  railroad  right  of 

way,  see  Railroads,  gg  464,  465. 
Injuries  to  animals  on  or  near  railroad  tracks, 

see  Railroads,  g  425. 

m.  OONTBIBUTORT  MEGUOENCE. 

Of  owner  of  shipment  of  live  Btock,  see  Car- 
riers, g  217. 

Of  owners  of  animals  injured  by  operation  of 
railroad,  see  Railroads,  g  421. 

Of  passengers,  see  Carriers,  g  347. 

Of  person  injured  by  defects  or  obstructions  in 
street,  see  Municipal  Corporations,  g  803. 

Of  person  injured  by  operation  of  railroad,  see 
Railroads,  gg  278,  327^  381. 

Of  person  injured  in  lodging  house,  see  Innkeep- 
ers, g  10. 

Of  person  injured  on  or  near  street  railroad 
tracks,  see  Street  Railroads,  g  90. 

Of  servants,  see  Master  and  Servant,  gg  229- 
241,  281,  289,  296. 

(A)  Persons  Injured  in  General. 

Contributory  negligence  of  owner  as  proximate 
cause  of  injury,  to  animal  on  railroad  track, 
see  Railroads,  g  421. 

g  82.  Where  the  negligence  of  a  person  in- 
jured so  far  contributes  to  the  happening  of  the 
event  that,  if  he  had  not  been  negligent,  the 
other's  negligence  would  have  been  harmless  to 
him,  he  cannot  recover.— Chesai)eake  &  O.  Ry. 
Co.  V.  Conley  (Ky.)  861. 

g  83.  Where  a  defendant  or  its  servants  be- 
fore an  accident  discovered,  or  by  the  exercise 
of  ordinary  care  might  have  discovered,  plain- 
tiff's perilous  position,  and  then  neglected  to 
use  the  means  at  their  command  to  prevent  the 
injury  when  the  use  of  such  means  would  have 
prevented  the  accident,  the  defendant  was  lia- 
ble.—Wilkerson  V.  St.  Louis  &  8.  F.  R.  Co. 
(Mo.  App.)  543. 

(B)   Children  and  Others  Under  Dlsabllltr. 

Contributory  negligence  of  intoxicated  passen- 
ger ejected  from  train,  see  Carriers,  g  370. 

IV.   AOTIOH8. 

Damages,  inadequate  and  excessive,  see  Dam- 
ages, |§  130.  132. 

Damages,  measure,  see  Damages,  gg  96,  108, 
112. 

(A)  RlRht  of  Action,  Parties,  Preltmlnarr 
Proeeedlnvs,  and  Pleadings, 

g  111.  Negligence  may  be  alleged  generally, 
and  the  facts  constituting  it  need  not  be  set 
out.— Pittsburg.  C,  C.  &  St.  L.  Ry.  Co.  v. 
Schaub  (Ky.)  885. 

g  119.  A  petition  alleging  several  acts  of  neg- 
ligence does  not  require  proof  of  all  the  acts. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Callahan  (Tex. 
Civ.  App.)  129. 

<B)  Bvldenee. 

Acts  and  statements  accomimnying  or  connect- 
ed with  transaction  as  constituting  part  of 
res  gestse,  see  Evidence,  gg  127,  128. 
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I  121.  Where  the  inference  of  negligence 
tended  to   establish   an   act   of  negligence   not 

Steaded,  as  well  as  that  specifically  alleged,  the 
octrine  of  res  ipsa  loquitur  was  inapplicable. — 
Gulf  Pipe  line  Co.  t.  Brymer  (Tex.  Civ.  App.) 
1007. 

i  134.  In  an  action  against  a  railroad  com- 
pany for  injuries  sustained  through  its  negli- 
gence in  i>ermitting  a  section  house  to  become 
infected  with  smallpox,  which  was  communicat- 
ed to  plaintiff,  evidence  held  insufficient  to  show 


negligence.— Mellody  v.  Missouri,  K.  &  T.  Ry. 
of  Texas  (Tex.  Civ.  App.) 


702. 


(C)  Trial,  Jvdaratent.  and  Revlefr. 

I  136.  Whether  negligence  or  care  exists  in 
a  given  case  is  peculiarly  and  exclusively  for  the 
jury.— Tudt  v.  Springfield  Traction  Co.  (Mo. 
App.)  1079. 

i  136.  In  an  action  against  a  railroad  com- 
pany for  injuries  sustained  tlirough  its  negli- 
^nce  in  permitting  a  section  house  to  become 
infected  with  smallpox,  which  was  communicat- 
ed to  plaintiff,  evidence  held  not  to  raise  an  is- 
sue of  negligence.— Mellody  t.  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  (Tex.  Civ-  App.)  702. 

i  136.  Where  there  was  no  issue  of  fact,  in 
a  personal  injury  action,  upon  which  liability 
of  defendant  could  have  iieen  predicated,  the 
trial  court  held  to  have  properly  directed  a  ver- 
dict for  defendant. — Mellody  v.  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  702. 

I  189.  In  a  suit  for  personal  injury  t>ased  on 
defendant's  negligence,  a  charge  coapling  culpa- 
ble acts  of  negligence  with  the  conjunction  "and" 
held  more  onerous  on  plaintiff  than  necessary. — 
Houston  ft  T.  C.  R.  Co.  v.  Mayfleld  (Tex.  Cir. 
App.)  141. 

{  141.  In  an  action  for  personal  injuries, 
held,  that-  it  was  not  necessary  that  the  in- 
struction relating  to  contributoiy  negligence  be 
a  separate  instruction. — Chesapeake  &  O.  Ry. 
Co.  V.  Conley  (Ky.)  861. 

i  141.  In  an  action  for  personal  injuries,  an 
instruction  relating  to  contributory  negligence 
held  not  erroneous.— Chesapeake  ft  O.  Ry.  Co. 
V.  Conley  (Ky.)  861. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 
Forgery,  see  Forgery. 

NEGROES. 

Ejection  of  white  passengers  from  roach  set 
apart  for  negroes,  see  Carriers,  {  359. 

Separation  of  white  and  colored  passengers,  see 
Carriers,  I  267. 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial,  see  Criminal  Law,  {{ 
938-945;  New  Trial,  $$  102,  150. 

NEWSPAPERS. 

Publication  of  libelous  articles,  see  Libel  and 

Slander. 
Publication  of  process,  see  Process,  |  96. 

NEW  TRIAL 

In  criminal  prosecutions,  see  Criminal  Law,  {{ 
938-950. 

Necessity  of  motion  for  purpose  of  review,  Be« 
Appeal  and  Error,  g|  281-295. 

Openmg  or  vacating  judgment,  see  Judgment, 
H  336-377. 

Review  of  proceedings  on  motion  involvins  dis- 
cretion of  court,  see  Appeal  and  Error,  (VIS. 


■     U.  OBOUmDS. 

(D)  Dls«ii«llflcBtloi>    or   Mlsoondnot   of   or 
ASecttmK  Jary. 

I  54.  When  objection  is  made  to  a  Juror  aft- 
er verdict  for  the  first  time,  the  objecnng  party 
must  show  due  diligence  to  discover  the  dis- 
qualification.— Oershner  t.  Scott-Mayer  Com- 
mission Co.  (All.)  772. 

(H)   Netrlr  DIseoTered  Bvldeaee* 

§  102.  Motion  for  new  trial  on  the  ground 
of  newly  discovered  evidence  as  to  the  title  of 
the  act  (Laws  N.  M.  1880,  c.  27),  of  which 
Comp.  Laws  N-  M.  1897,  i  98,  was  a  part,  held 
properly  denied.— Porter  v.  El  Paso  ft  S.  W.  Ry. 
Co.  (Tex.  ClT.  App.)  708. 

HI.  PROCEEBINOS  TO  PBOCVBE 
MEW  TKIAX.. 

Effect  of  motion  for  new  trial  on  time  for  tak- 
ing appeal  or  other  proceeding  for  review,  see 
Appeal  and  Error,  {345. 

S  150.  Absence  of  an  affidavit  of  an  absent 
witness  on  a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  held  ground  for 
denying  the  motion.— Weinman  v.  Spencer  (Tex. 
Civ.  App.)  200. 

{  166.  Rev.  St.  1895,  art.  1375,  authorizing 
a  new  trial  within  two  years  after  judgment  in 
certain  cases,  held  inapplicable  where  defendant 
has  been  served  or  has  appeared.— Kmegel  v. 
Cobb  (Tex.  Civ.  App.)  723. 

i  166.  An  application  for  a  new  trial  after 
the  term  held  in  the  nature  of  a  suit  in  equity 
to  vacate  the  judgment  for  fraud,  accident,  or 
mistake.— Kraegel  v.  Cobb  (Tex.  Civ.  App.)  723. 

$  166.  An  application  for  a  new  trial  after 
the  term  at  which  judgment  was  rendered  be- 
cause of  alleged  perjured  testimony  must  show 
that  the  perjury  was  not  discovered  until  after 
the  term.— Kruegel  ▼.  Cobb  (Tex.  Civ.  App.> 
723. 

i  166.  In  a  snit  to  set  aside  a  judgment  after 
the  term  for  denial  of  a  meritorious  defense, 
the  complaint  must  show  that  complainant  did 
not  know  of  the  defense,  and  that  his  ignorance- 
was  not  the  result  of  negligence.— Kruegel  v. 
Cobb  <Tex.  Civ.  App.)  723. 

S  166.  A  petition  for  a  new  trial  on  equitable 
grounds  after  the  term  most  show  sufficient 
matter  to  have  entitled  the  complainant  to  a 
new  trial  during  the  term  and  legal  grounds  for 
the  delay.— Kruegel  r.  Cobb  (Tex.  Civ.  App.) 
723. 

{  166.  A  petition  in  the  nature  of  a  bill  of 
review  for  a  new  trial  of  a  suit  of  trespass  to 
try  title  held  demurrable  for  failure  to  allege 
an  application  for  a  new  trial  of  the  original 
suit  within  the  term,  or  an  excuse  for  failure  to 
do  so.- Kruegel  v.  Cobb  (Tex.  Civ.  App.)  723. 

{  166.  A  petition  in  the  natnre  of  a  bill  of 
review  to  obtain  a  new  trial  of  a  suit  in  tres- 
pass to  try  title  because  the  Judgment  was  the 
result  of  perjury  held  insufficient. — Kruegel  v. 
Cobb  (Tex.  Civ.  App.)  723. 

NEXT  FRIEND. 

Of  infant,  see  InfanU,  H  82-lia 

Of  insane  person,  see  Insane  Persons,  |  94. 

NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NOMINAL  DAMAGES. 

See  Damages,  {  11. 
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NON  COMPOS  MENTIS. 

See  Insane  Persons. 

NON  OBSTANTE  VEREDICTO. 

Judgment  in  general,  see  Judgment,  {  199. 

NONRESIDENCL 

Ground  for  requiring  security  for   costs,  see 

Costs,  S  110. 
Ground  for  service  of  process  hj  publication, 

see  Process,  |  96. 

NOTES. 

Promissory  notes,  see  Bills  and  Notes. 

NOTICE 

See  Process. 

Judicial  notice,  see  Evidence,  U  12-43. 

A*  effecting  particvlor  clatges  of  per$on$. 
See  Principal  and  Agent,  {  177. 
Insurance  companies,  see  Insurance,  SS  378,  558. 
Mortgagees,  see  Chattel  A^ortgages,  fl^- 
Purchasers  of  land,  see  Vendor  and  Purchaser, 
{{  229-233. 

Ag  affecting  particular  right*,  dutie*,  and  Uaiili- 

tie*. 
Duty  to  construct  fire  escapes  on  buildings,  see 

Municipal  Corporations,  |  ti03. 
Liability  for  sale  of  liauor  to  drunkards,  see 

intoxicating  Liquors,  {  179. 
Liability   of   carrier  for  loss   of   baggage,   see 

Carriers,  f  400. 
Liability  of  insurer  as  affected  by  notice  of 

facts  warranting  avoidance  or  forfeiture  of 

policy,  see  Insurance,  i  378. 
I/ability  of  insurer  as  affected  by  notice  of  loss, 

see  Insurance.  |  559. 
Liability  of  principal  as  affected  by  notice  to 

agent,  see  Principal  and  Agent,  S  177. 
Priorities  of  mortgages,  see  Chattel  Mortgages, 

§  150. 
Rights  and  llabilities_of  bona  fide  purchasers  of 

229-^? 


real  property,  see  Vendor  and  Purchaser,  {{ 


Pu 


Right  to  mechanic's  Hen,  see  Mechanics'  Liens, 

I  iia 

Of  partieular  faet»,  act*,  or  proceedingt  n»t  ju- 
dicial. 

Arrival  of  shipment,  see  Carriers,  {  85. 

Claim  of  mechanic's  lien,  see  Mechanics'  Liens, 
S118. 

Condition  of  grain  in  warehouse,  see  Ware- 
housemen, t  8. 

Defects  in  title  of  vendor  of  land,  see  Vendor 
and  Purchaser,  \%  229-231. 

Existence  of  mortgage,  see  Chattel  Mortgages, 
i  150. 

Intention  to  renew  lease,  see  Landlord  and  Ten- 
ant, S  86. 

Loss  under  insurance  policy,  see  Insurance,  { 
569. 

Possession  adverse  to  owner,  see  Adverse  Pos- 
session, I  31. 

To  construct  fire  escapes  on  buildings,  see  Mu- 
nicipal Corporations,  |  603. 

Of  particular  judicial  proceeding*. 
Entry  of  Judgment,  see  Judgment,  {  213. 
Trial  in  Justice  court  after  change  of  venue,  see 
Justices  of  the  Peace,  H  73,  74. 

NOVATION. 

Modification  of  contracts  in  general,  see  Con- 
tracts, I  237. 

NUISANCE 

Abatement  by  city,  see  Municipal  Curporntions, 
i  623. 


Z.     PRIVATE  KVXtAlfOES. 

(A}  Ilatwe  af  lajarr.  Uid  UaklUtr  There- 
for. 

S  7.  If  the  operation  of  defendant's  conraress 
plant  amounted  to  a  nuisance  to  plaintiff,  no 
amount  of  care  by  defendant  in  conducting  the 
business  would  exempt  it  from  liability  for  dam' 
ages.— Western  Texas  Compress  Co.  v.  Williams 
(Tex.  Civ.  App.)  493. 

(D)  Aetions  (or  Damasea. 

Application  of  general  statute  of  limitations, 
see  Limitation  of  Actions,  i  55. 

i  43.  That  defendant  erected  its  plant  and 
operated  it  for  some  time  without  objection, 
would  not  be  a  defense  to  an  action  for  damages 
caused  by  gases,  odors,  etc.,  and  the  overflow  of 
oil  from  defendant's  tanks,  as  plaintiff  could 
not  complain  until  he  was  injured  by  the  nui- 
sance.— Western  Texas  Compress  Co.  v.  Wil- 
liams (Tex.  Civ.  App.)  493. 

I  64.  In  an  action  for  damages  from  main- 
taining a  nuisance,  where  the  court  submitted 
the  issue  as  to  whether  or  not  the  operation  of 
defendant's  plant  constituted  a  nuisance  war- 
ranting a  recovery  by  plaintiff,  further  instruc- 
tions b^  the  court  held  erroneous  as  unduly 
emphasizing  plaintiff's  contention. — Hamm  v. 
Briant  (Tex.  Civ.  App.)  112;  Same  v.  Gann 
(Tex.  Civ.  App.)  113. 

I  54.  In  an  action  for  damages  from  main- 
taining a  nnisance,  a  requested  instruction  held 
properly  refused  as  an  improper  statement  of 
law.— Hamm  v.  Briant  (Tex.  Civ.  App.)  112; 
Same  v.  Gunn  (Tex.  Civ.  App.)  113. 

n.  FUBUO  NxnsAiroES. 

Offenses  constituting  nuisances,  see  Disorderly 
(Conduct. 

(B)  Rlvhtn  and  Remedies  o(  Private  Per-, 
•on*. 

i  75.  Acts  30th  Leg.  p.  248.  c,  132,  {  1  (Pen. 
Code,  art.  362b),  authorising  suit  to  enjoin 
a  disorderlj^  house  being  brought  by  one  not 
personally  injured  held  not  repealed  by  Rev.  St. 
1895,  art.  2888,  S  3,  as  amended  by  Acts  31sC 
Leg.  p.  354,  c.  34.— Ex  parte  Morgan  (Tex.  Cr. 
App.)  99;  Ex  parte  Lane  (Tex.  Cr.  App.)  100; 
Ex  parte  Patterson  (Tex.  Cr.  App.)  101. 

I  75.  Acts  30th  Leg.  p.  248,  c.  132,  {  1  (Pen. 
Code,  art.  362b),  authorizing  suit  to  enjoin  a 
disorderly  house  being  brought  by  one  not  per- 
sonally injured,  held  not  invalid.— Ex  parte  Mor- 


gan (Tex.  Cr.  App.)  98;   Ex  parte  Lane  (Tex. 
Cr,  App.)  100;  Ex  - 

App.)  101. 


parte  Patterson  (Tex.  Cr. 


NURSING. 


Contracts  between  husband  and  wife  for  nurs- 
ing, see  Husband  and  Wife,  f  41, 

OBJECTIONS. 

In  judicial  proceeding*. 
Necessity  and  sufficiency  for  purpose  of  review 
in  civil  actions,  see  Appeal  and  £:rror,  ${  18.'S- 

Necesslty  and  sufficiency  for  purpose  of  review 
in  criminal  prosecutions,  see  Criminal  Law,  {§ 
1032-1063. 

To  evidence  at  trial,  aea  Criminal  Law,  I  695 ; 
Trial,  I  105.* 

To  indictment  or  information,  see  Indictment 
and  Information,  S|  133.  140.  203. 

To  instructions,  see  Trial,  tS  280,  284. 

To  Jurors,  see  Jury,  |  S7. 

To  parties,  see  Parties,  H  7S,  06. 

To  pleadings,  see  Pleading,  {|  406-438. 

To  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  {{  634-644. 
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OBSCENITY. 

Uw  of  indecent  language  aa  affecting  individ- 
aala  only,  see  Disorderly  Conduct. 

OBSTRUCTIONS. 

Of  streets,  see  Municipal  Corporations,  g{  759- 
822. 

OCCUPATION. 

license  tax  on  occupations  in  general,  see  li- 
censes, 'i  7. 
Of  real  property,  see  Use  and  Occupation. 

OFFENSES. 

See  Criminal  Law. 

OFFER. 

Bids  for  contracts  witii  municipal  corporation, 
see  Municipal  Corporations,  {  335. 

OFFICERS. 

Liability  of  municipal  corporation  for  torts  of 
oflicera,  see  Municipal  Corporations,  {  747. 

Mandamus  to  public  officers  in  general,  see 
Mandamus,  |  87. 

Official  acts,  constituting  acceptance  of  dedica- 
tion, see  Dedication,  fSS. 

Presumptions  aa  to  official  proceedings  and  acts, 
see  Evidence,  {  83. 

Regulation  and  conduct  of  elections  in  general, 
see  Elections. 

Particular  clatiea  of  ofllcer$. 

See  Clerks  of  Courts ;  District  and  Prosecuting 
Attorneys ;  Judges ;  Justices  of  the  Peace ; 
Receivers;   Sheriffs  and  Constables. 

Attorneys,  see  Attorney  and  Client. 

Corporate  officers  in  general,  see  Corporations, 
$1  284,  SIO. 

Municipal  officers,  see  Municipal  Corporations, 
f  145. 

Of  railroad  companies,  see  Railroads,  f  17. 

School  officers,  see  Schools  and  School  Dis- 
tricts, {:  48,  53. 

Tax  collectors,  see  Taxation,  |§  649-570. 

Trustees,  see  Trusts. 

Trustees  in  iwnkruptcy,  see  Bankruptcy,  I  158. 

I.  APPOINTMENT,      QVALIFIOATION, 
AND  TENITBE. 

Of  municipal  officers,  see  Municipal  Corpora- 
tions, I  145. 

Of  receivers,  see  Receivers.  {  38. 

Regulation  and  conduct  of  elections  in  general, 
see  Elections. 

(C)  Bltaribllltr    and    4aaliflcation. 

Of  municipal  officers,  see  Municipal  Corpora- 
tions, i  145. 

(F)  TerBk  of  Olllce,  Vacaaelea,  and  Hold- 
ing Over. 

School  officers,  see  Schools  and  School  Dis- 
tricU,  i  53. 

m.  BIOHT8,  POWEKS.  DUTIES.  AND 
LfABtXITTES.  . 

Compensation  of  prosecuting  attorneys,  see  Dis- 
trict and  Prosecuting  Attorneys,  §  5. 

Compensation  of  tax  collectors,  see  Taxation,  § 
54!>. 

Of  judges,  see  Judges,  {  36. 

Of  receivers,  see  Receivers,  f  82. 

Uf  sheriffs  or  constables,-  see  Sheriffs  and  Con- 
Rtables,  <  139. 


XV.  UABIUTIES   ON  OFFXOXAI. 
BONDS. 

Bonds  of  sheriffs  and  constables,  see  Sheriifs 

and  Constables,  {  170. 
Bonds  of  tax  oollectois,  see  Taxation,  {  570. 

OFFSET. 

See  Set-Ofl  and  Counterclaim. 

OPENING. 

Judgment,  see  Judgment,  {$  336-377. 
Judgment  against  infant,  see  Infants,  §  110. 
Sale  of  property  of  decedent,  see  Executors  and 
Administrators,  {  380. 

OPINION  EVIDENCE. 

See  Criminal  Law,  |  448;    Eridenoe,  fS  471- 
550. 

OPINIONS. 

Matters  of  opinion  distinguished  firom  matters 
of  fact,  see  Fraud,  |  11. 

OPTIONS. 

To  renew  lease,  see  Landlord  and  Tenant.  | 

80. 

ORAL  AGREEMENTS. 

See  Frauds,  Statute  of. 

ORDERS. 

See  Bills  and  Notes. 
Forgery,  see  Forgery. 
Of  municipal  coundi,  see  Municipal  Coipor«- 

tions,  |(  301,  302. 
Review  of  appealable  orders,  see  Appeal  and 

Error;  Criminal  Law,  K  1024-1189. 


Municipal  ordinanoMi,_  see  Municipal^  Corpora- 


ORDINANCES. 

linanoes,  see  Munic 
tions,'  {§  112,  121,  301,  302.  449,  003,  < 

ORES. 

See  Mines  and  Minerals. 

ORGANIC  LAW. 

See  Constitutional  Law. 

ORGANIZATION. 

Of  corporations  in  general,  see  Corporations,  H 
14,18. 

ORPHANS'  COURTS. 

See  Courts,  {  202. 

OSTEOPATHY. 

See  Physicians  and  Surgeons. 

OWNERSHIP. 

Of  property  as  affecting  performance  of  con- 
tract of  sale,  see  Vendor  and  Purchaser,  ff 
130,   137. 

Of  property  at  time  of  decedent's  death  as  de- 
termining what  are  assets  of  decedent's  estate, 
see  EixecutoTs  and  Administrators,  {  S5. 

Of  property  intermixed,  see  Confusion  of  Goods. 

PAIS. 

Estoppel  in  pais,  see  Estoppel,  tl  78-98. 
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PANEL 

S«lecti<»  and  drawing  of  Jury  panel,  see  Jury, 

I  66. 
Special  Jury  panel,  see  Jury,  {  70. 

PARAPHERNAL  PROPERTY. 

See  Husband  and  Wife,  St  258-276. 

PARENT  AND  CHILD. 

See  Guardian  and  Ward ;  Infants. 
Damages  for  loss  of  services,  see  Damages,  |  37. 
Illicit  relations  witli  cliild,  see  Incest. 
Rights  of  surviving  cliildren  as  to  homestead, 
see  Homestead,  f  140. 

i  13.  A  father  is  not  liable  for  the  torts  of 
his  child  committed  without  his  knowledge  or 
consent  and  not  in  the  course  of  his  employment 
of  the  child.— LesBOir  t.  Gordon  (Tex.  Civ.  App.) 
182. 

t  13.  A  father's  liability  for  the  acta  of  his 
child  done  in  the  course  of  his  employment  of 
the  child  is  governed  by  the  rules  applicable  to 
the  relation  of  master  and  servant.— Lessoir  v. 
Gordon  (Tex.  Civ.  App.)  182. 

i  13.  The  act  of  a  minor  in  caiising  injuries 
to  a  third  person  held  not  within  the  scope  of 
any  employment,  so  as  to  render  the  father  li- 
able.—Lessofl  T.  Gordon  (Tez.  Civ.  App.  )182. 

PARISHES. 

See  Counties. 

PAROL  AGREEMENTS. 

See  Frands,  Statute  of. 

PAROL  DEDICATION. 

See  Dedication,  S  1. 

PAROL  EVIDENCE. 

In  civil  actions,  see  Evidence,  H  400-400. 

PARTIES. 

As  witnesses,  cross-examination  of,  see  Wit- 
nesses, St  275,  277. 

Death  ground  for  al>atement,  see  Abatement  and 
Revival,  SS  68-77. 

Rights  and  liabilities  as  to  costs,  see  Coata. 

In  actioni  by  or  againit  particuittr  datte*  of 
persons. 
See  Partnership,  S  199. 
Trustees,  see  Trusts,  t  366. 

In  particular  actioni  or  proceeding*. 
On  bonds  or  undertalcinKS  on  appeal  or  writ  of 

error,  see  Appeal  and  Error,  {  1244. 
On  foreign  judgment,  see  Judgment,  t  935. 
To  establish  and  enforce   trust,  see  Trusts,   S 

366. 

Judgment  and  relief  at  to  partiet,  and  partici 
affected  iv  judgments  or  proceedingt  thereon. 

Parties  and  other  persons  liable  for  costs,  see 
Costs,  t  93. 

Parties  to  judgment  on  trial  of  issues,  see  Judg- 
ment, t  235. 

Persons  concluded  by  judgment  in  general,  see 
Judgment,  tt  707.  708. 

Retieio  as  to  partiet,  and  partiet  to  proeeedingi 

in  appellate  oourtt. 
Parties  entitled  to  allege  error,  see  Appeal  and 

Error,  (  882. 
Parties  to  appeal  or  writ  of  error,  see  Appeal 

and  Error,  {  327. 


■Persons  entitled  to  review,  see  Appeal  and  Er- 
ror, t  150. 

Review  of  questions  as  dependent  on  prejudicial 
nature  of  error,  see  Appeal  and  E>rror,  t  1036. 

Review  of  questions  as  dependent  on  presenta- 
tion in  lower  court,  see  Appeal  and  Error,  f 
187. 

To  eonveyancei,  contraett,  or  other  traniaetioni. 
See  Bills  and  Notes,  t  122;  Contracts,  f  187. 

I.  PIiAXNTI^B. 

(A)  Persoas  'Who  asar  or  asvst  Sne. 

Assignee  of  claim  as  real  party  in  interest, 
see  Assignments,  S  121. 

nx.  HEW  PARTIES  AND  OSAHOE  OF 
PARTIES. 

Intervention  in  attachment  proceedings  by  claim- 
ant of  property,  see  Attachment,  St  287-30(i. 

On  death  of  party,  see  Abatement  and  Revival, 
tt  73,  77. 

V.  DEFECTS,  OBJEOTIOHS,  AND 
AMENDMENT. 

Objections  raised  for  first  time  on  appeal,  see 
Appeal  and  Error,  S  187. 

t  75.  A  general  demurrer  to  the  complaint 
does  not  reach  defect  of  proper  parties.— Love  v. 
Cahn  (Ark.)  259. 

I  75.  A  defect  of  parties  plaintiff  cannot  be 
raised  by  a  motion  for  judgment  on  the  plead- 
ings, but,  if  the  defect  is  apparent  from  the 
face  of  the  petition,  it  must  be  raised  by  de- 
murrer, and,  if  the  petition  is  sufficient  on  its 
face,  the  objection  must  be  taken  by  the  answer. 
— McKee  v.  Downing  (Mo.)  7. 

t  96.  A  defendant  in  replevin  held  to  waive 
the  error  in  overruling  an  objection  to  the 
amended  petition  changing  the  parties  plaintiff. 
— Meeks  v.  CletLt  Jack  Mining  (To.  (Mo.  App.) 
10S4. 

PARTITION. 

Creation  of  co-tenancies,  and  rights  and  liabili- 
ties of  co-tenants  in  general,  see  Tenancy  in 
Common. 

H.  ACTIONS   FOR  FARTITION. 

Presumption   that   judge  shown    to  preside   in 

Sartttion  proceedings  presided  throughout,  see 
Ividence,  S  67. 

(A)  Rlcht  of  AetloB  and  DefeBsea. 

f  13.  Parties  held  to  have  no  joint  interest 
in  a  building  on  a  lot,  so  as  to  entitle  either  of 
them  to  have  the  property  sold  under  Civ.  Code 
Prac.  I  490.— Esther  Temple  of  the  Mysterious 
Ten  V.  Shelby  Tabernacle  (Ky.)  304. 

(B)  Prooeedlncs   and   Relief. 

Acceptance  of  benefits  as  ground  of  estoppel  to 
question  sale,  see  Elstoppel,  S  92. 

S  106.  A  memorandum  in  a  minute  lx>ok  in 
the  office  of  the  clerk  of  court  indicating  that 
a  report  of  a  partition  sale  was  approved,  but 
which  has  never  been  made  into  a  record  entry, 
is  not  a  jadgment  of  the  court  approving  the 
sale.— Hector  v.  Mann  (Mo.)  1109;  Same  v. 
Warren  (Mo.)  1119. 

t  106.  In  a  suit  to  recover  land  sold  under  a 
partition  decree,  a  memorandum  in  a  minute 
lx>ok  in  the  office  of  the  clerk  of  court  indicating 
that  a  report  of  the  partition  sale  was  approved 
held  not  objectionable  as  evidence  because  it 
failed  to  describe  the  land  in  question,  and  be- 
cause it  showed  the  approval  of  sale  was  made 
grior  to  the  sale. — Hector  v.  Mann  (Mo.)  1100 ; 
ame  v.  Warren  (Mo.)  1119. 
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{  109.    A  purchaser  at  partition  sale  held  not 

entitled  to  reject  the  title  on  the  grbaad  that 

'  there  might  be  other  persona  entitled  to  share 

in  the  property  who  had  not  been  made  parties. 

— Krekel  v.  Guenzler's  Adm'r  (Ky.)  848, 

PARTITION  FENCES. 

See  Fences, 

PARTNERSHIP. 

Exemption  of  partnership  property,  see  Exemp- 
tions, {  61. 

X.  THE   REI.ATIOM. 

(B)  Aa  to  Tblrd  Pemons. 

t  37.  The  doctrine  that,  before  one  can  exact 
imyment  from  one  holding  himself  out  as  a  part- 
ner, be  must  show  that  he  extended  credit  on 
the  faith  of  his  acts  and  conduct  and  exercised 
due  diligence  to  ascertain  the  true  facts,  held 
inapplicable  against  one  to  whom  a  representa- 
tion of  partnership  is  directly  made. — Gorshner 
▼,  Scott-Mayer  Commission  Co.  (Arlc.)  772. 

8  38.  When  one  puts  out  a  report  that  he  is 
a  partner,  he  will  be  liable  to  all  selling  goods 
to  the  firm  on  the  faith  thereof.— Gershner  t, 
Scott-Mayer  Commission  Co.   (Arit.)   772. 

(C)  Bvldenee. 

{  49.  In  an  action  by  a  bank  on  notes  exe- 
cuted by  defendant's  son  in  defendant's  name, 
.where  the  principal  issue  was  whether  defend- 
i^nt  and  his  son  were  partners,  certain  testimony 
of  the  l>ank's  president  held  incompetent  to 
prove  partnership.— Mathis  v.  Bank  of  Taylors- 
ville  (Ky.)  876. 

{  SO.  In  an  action  for  goods  sold  to  a  firm 
in  reliance  on  defendant  having  held  himself  out 
as  a  partner,  held,  that  there  was  no  prejudicial 
error  in  refusing  to  strike  out  certain  testimony 
of  confessed  members  as  to  withdrawal  of  funds 
from  a  bank  before  a  check  given  to  plaintiff 
was  paid. — Gershner  v.  Scott-Mayer  Commission 
Co.  (Ark.)  772. 

'  S  65.  In  an  action  on  notes  executed  by  de- 
fendant's son  in  defendant's  name,  evidence  held 
to  sustain  the  finding  that  the  defendant  and 
his  son  were  partners  in  the  venture  in  which 
the  money  for  the  i>ayment  of  which  the  notes 
were  given  was  expended. — Mathis  v.  Bank  of 
Taylorsville  (Ky.)  876. 

n.  THE  FIRM.  ITS  NAME,  POWEBS, 
AND  PROPEBTT. 

LeS.    Certain  land  held  partnership  property, 
•wis  V.  Buford  (Ark.)  244. 

TV.  RIGHTS  AND  I.IABIUTIE8  AS 
TO  TIQRD  PERSONS,  ■ 

(A)  Representation    of   Plraa    br    Partner. 

{  158.  In  proceedings  to  restrain  defendant 
from  re-engaging  in  the  photograph  business,  de- 
fendant held  bound  by  a  statement  made  to 
plaintilTs  partner,  whether  plaintiff  was  present 
or  not.— Parrish  v.  Adwell  (Tex.  Civ.  App.)  441. 

(C)  Application    of    Auets    to    Liabilities, 

{  181.  Under  Kirby's  Dig.  §  3244.  a  judg- 
ment creditor  of  a  partner  could  only  subject 
to  the  payment  of  his  claim  the  balance  due  such 
partner  after  payment  of  the  amount  due  the 
other  partner,  reaulting  from  having  overdrawn 
the  debtor  partner's  share  of  the  partnership 
funds,  after  such  amount  had  been  ascertained 
and  set  apart. — Lewis  v.  Buford  (Ark.)  244. 

(D)  Aetlona  by  or  Aaralnat  Flmu  or  Part- 

ners. 

I  199.  Where  a  partner  trades  for  a  horse  in 
his  own  name,  but  for  the  partnership,  he  can 


sue  for  all  the  damages  arising  from  the  con- 
traot  in  his  own  name. — Covington  v.  Sloan 
(Tex.  Civ.  App.)  690. 

{  213.  One  held  a  proper  party  plaintiff  in 
replevin.— Meeks  t.  Clear  Jack  Mining  Co.  (Mo. 
App.).  1084. 

{  218.  In  an  action  on  notes  executed  by  de- 
fendant's son  in  defendant's  name,  evidence  held 
to  make  it  a  jury  question  whether  defendant 
and  his  son  were  partners  in  the  venture  in 
which  the  money  tor  which  the  notes  were 
given  was  expended. — Mathis  v.  Bank  of  Taylors- 
ville (Ky.)  876. 

vn.  DissoiivnoN,  settuebcent, 

AND  ACGOUMTINO. 

(A)  Canaes  of  Dlaaolntlon. 

{  259.  When  one  holds  himself  out  as  a  part- 
ner, those  who  deal  with  the  firm  on  the  faith 
of  such  representation  are  entitled  to  act  on  the 
presumption  that  the  relationship  continues  till 
notice  of  its  discontinuance. — Gershner  v.  Scott- 
Mayer  Commission  Co.  (Aik.)  772. 

PART  OWNERS. 

In  general,  jsee  Tenancy  in  Common. 

PART  PAYMENT. 

Application,  see  Payment,  fS  36,  44. 
Within  statute  of  limitations,  see  Limitation  of 
Actions,  SS  157-1G3. 

PART  PERFORMANCE. 

Of  contracts,  rights  and  liabilities  of  parties, 
see  Contracts,!  319. 

Recovery  on  quantum  meruit  for  part  perform- 
ance 6f  services  where  contract  is  rescinded 
or  abandoned,  see  Work  and  liatwr,  t  14, 

PASSENGERS. 

See  Carriers,  ff  234-400. 

PASSWAYS. 

See  Easements. 

PASTURING. 

As  adverse  possession,  see  Adverse  Possession,  { 
22. 

PATENTS. 

For  public  famds,  «ee  Public  Lands,  t  176. 

PAYMENT. 

See  Compromise  and  Settlement;    Tender. 
Liability  of  agent  for   wrongful  payment,   see 

Principal  and  Agent,  $  157. 
Part  payment  within  statute  of  limitations,  see 

Limitation  of  Actions,  {{  157-163. 

Of  particular  clattes  of  oiligation*  or  KahiUtieg. 
See  Bills  and. Notes,  {  527;   Rewards,  {  14. 
Checks,  see  Banks  and  Banking,  {  138. 
Fare  for  transportatioa  to  avoid  ejection,  see 
Carriers,  {  358. 

I.  REQUISITES  AND  SUFXTOIENCT. 

§  16.  A  note  given  for  an  indebtedness  held 
not  to  wholly  extinguish  the  indebtedness,  in 
absence  of  express  agreement  to  that  effect. — 
McCormick  Harvesting  Macb.  0>.  t.  Blair  (Mo. 
App.)  49. 

!  17.  Where  property  insured  was  destroyed 
by  fire,  the  execution  and  delivery  to  the  insured 
of  drafts  for  the  amount  of  the  loss  by  the  in- 
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surance  coirpany's  adjuster  was  not  payment, 
unless  the  insured  .agreed  to  receive  tliem  as 
such.— American  Ins.  Co.  t.  McGehee  Liquor  Co. 
{Ark.)  252. 

S  17.  Where  insured  property  was  destroyed 
and  the  iasurknce  comiMmy  s  aajuster  gave  the 
insured  drafts  on  the  company  for  the  amount 
of  the  loss,  which  were  not  paid,  the  insured 
was  entitled  to  recover  thereon. — American  Ins. 
Co.  V.  McGehee  Ldquor  Co.  (AA.)  252. 

n.  APFUCATION. 

t  36.  Where  there  are  two  separate  accounts 
between  the  parties,  the  application  of  a  pay- 
ment which  could  be  applied  to  either  account 
is  determined  by  the  intention  of  the  parties. — 
Paragould  &  M.  R.  Co.  v.  Smith  (Ark.)  776. 

{  44.  Where  Ohe  makes  a  payment  on  an  ac- 
count, a  part  of  which -is  barred  by  limitations, 
and  he  gives  no  direction  to  what  items  on  the 
account  the  payment  shall  be  applied,  the  law 
authorizes  the  application  of  it  to  the  payment 
of  the  oldest  items  on  the  account.^Brown's 
Adm'r  v.  Osborne  (Ky.)  405. 

IZX.   OPERATION  AND  EFFECT. 

f  53.    Where  insured  property  was  destroyed 

and  the  insurance  company  s  adjuster  gave  the 
Insured  drafts  on  the  company  tor  the  amount 
of  the  loss,  the  insured  cannot  recover  on  the 
policy  without  producing  and  surrendering,  or 
otFering  to  surrender,  the  drafts  for  cancellation, 
—American  Ins.  Co.  v.  McGehee  Liquor  Co. 
(Ark.)  252. 

IV.  PI.EABINO,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

Parol  evidence  to  explain  receipt,  see  Evidence, 
i  450. 

i  65.  On  an  issue  as  to  whether  a  premium 
had  been  paid  in  an  action  on  a  life  policy,  the 
introduction  of  a  receipt  for  the  premium  raised 
a  presumption  of  payment, — Fidelity  Mut.  Life 
Ins.  Co.  V.  Click  (Aik.)  764. 

{  67.  The  burden  is  upon  one  seeking  to  de- 
feat a  recovery  on  the  original  indebtedness  to 
show  that  the  parties  expressly  agreed  that  the 
indebtedness  should  be  discharged  by  the  giv- 
ing of  a  note. — McCormick  Harvesting  Mach.  Co. 
▼.  Blair  (Mo.  App.)  49. 

4  7o.  In  an  action  for  work  done  for  defend- 
ant, in  which  he  claimed  that  a  payment  made 
by  another,  for  whom  plaintiff  had  also  worked, 
and  who  made  special  payments  on  defendant's 
account  as  well  as  his  own,  was  made  on  de- 
fendant's account,  evidence  held  to  sustain  a 
finding  that  the  payment  was  made  on  the  ac- 
count of  such  other,  and  not  of  defendant. — 
Paragould  &  M.  R.  Co.  y.  Smith  (Ark.)  776. 

V.  RECOVERY  OF  PAYMENTS. 

Payment  by  garnishee  after  garnishment,  see 
(Garnishment,  |  230. 

Payments  for  land  sold,  see  Vendor  and  Pur- 
chaser, {  334. 

PEACE 

Breach  of  public  peace,  see  Breach  of  the  Peace. 

PECUNIARY  LOSS. 

Element  of  damages  in  general,  see  Damages,  { 
S7 

PENALTIES. 

Distinction  between  liquidated  damages  and 
penalties,  see  Damages,  §§  74-81. 

For  nonpayment  of  Insurance  policy,  see  In- 
surance, I  666. 


For  violations  of  Honor  laws,  see  Intoxicating 

Liquors,  {{  178,  179. 
Recovery  in  action  on  bond  of  clerk  ot  court, 

-see  Clerks  of  Courts,  I  75. 

PEREMPTORY  INSTRUCTIONS. 

See  Trial,  {{  168,  178. 

PERFORMANCE. 

Time  of  performance  of  contracts  as  affecting 
application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  S{  44,  50. 

Of  pariicular  classes  of  dutie*  or  ohligationt. 

See  Covenants,  {  102. 

Contract  in  general,  see  Contracto,  If  312-323. 

Contract  for  transportation  of  passengers,  see 
Carriers,   H  267-277. 

(Contract  of  sale,  see  Sales,  jj  146-177 ;  Vendor 
and  Purchaser,  f{  130,  137. 

Contract  with  municipal  corporation,  see  Mu- 
nicipal Corporations,  {  359. 

Judgment  in  civil  actions,  see  Judgment,  |  891. 

Principal  contract  for  improvements  on  land  as 
affecting  right  of  contractor  to  mechanic's  lien, 
see  Mecnanics'  Liens,  {  93. 

Services,  see  Master  ana  Servant,  {  65. 

Services  by  broker,  see  Brokers,  {§  54-57. 

PERISHABLE  PROPERTY. 

liability  of  carrier,  see  Carriers,  §  117. 

PERPETUATION  OF  TESTIMONY. 

See  Depositions. 

PERPETUITIES. 

{  6.  A  general  restraint  on  the  power  of 
alienation,  when  incorporated  in  a  will  other- 
wise conveying  the  fee-simple  right  to  the  prop- 
erty, is  void.— Diamond  v.  Rotan  (Tex.  Civ. 
App.)  196. 

PERSONAL  INJURIES. 

Causing  death,  see  Death,  i§  31-104. 

Particular  causes  or  mean*  of  «n/i(ry. 
See  Assault  and  Battery. 

Acts  or  omissions  of  carrier,  see  Carriers,  §{ 
280-321. 


see  Municipal  Corporations,  {  747. 

Defects  or  obstructions  in  streets,  see  Munici- 
pal Corporations,  f§  759-822. 

Negligence  in  general,  see  Negligence. 

Operation  of  railroads,  see  Railroads,  It  274- 
S2,  327-350,  360-398. 

Operation  of  street  railroads,  see  Street  Rail- 
roads, is  81-103. 

Partictilar  clatset  of  ptrton*  injured. 
Employ^,  see  Master  and  Servant,  H  92-296. 
Passengers,  see  Carriers,  i|  280^21,  347. 
Travelers   on    streets,   see   Municipal   Corpora- 
Uons,  ii  759-822. 

Remedie*. 
See  Damages. 
Evidence  admissible  as  part  of  res  gestae,  see 

Evidence,  H  127,  128. 
Opinion   evidence   as   to   cause   and   effect,   see 

Evidence,  |  528. 
Release  of  claim  for  damages,  see  Release,  |  IC. 

PERSONAL  PROPERTY. 

See  Property. 

Assets  of  estate  of  decedent,  see  Executors  and 
Administrators,  ff  153,  168. 
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Confusion,  see  Confiislon  of  Goods. 

Gift,  see  Gifts. 

Mortgage^  see  Chattel  Mortgages. 

Offenses  lUTolTing  or  affecting,  see  False  Pre- 
tenses ;    Robbery ;    Threats.. 

Pledge,  see  Pledjjes. 

Remedies  involving  or  affecting,  see  Replevin. 

Sales,  see  Sales. 

Sales  by  executors  or  administrators,  see  Ex- 
ecutors and  Administrators,  {§  329-380. 

Storage,  see  Warehousemen. 

Taxation  of,  see  Taxation. 

Wrongful  conversion,  see  Trover  and  Conver- 
sion. 

PERSONAL  REPRESENTATIVES. 

See  Executors  and  Administrators. 

PERSONAL  SERVICE. 

See  Process,  f  61. 

PERSONATION. 

See  False  Personation. 

PERSONS. 

Offenses  against  the  person,  see  Homicide :  In- 
cest;   Rape;    Robbery;    Seduction,  J  40. 

PETITION. 

See  Pleading. 

For  allowance  of  appeal  or  writ  of  error,  see 
Appeal  and  Error,  |  361. 

For  drain,  see  Drains,  §  28. 

For  public  improvements,  see  Municipal  Cor- 
porations, g  280. 


See  Jury. 


PETIT  JURY. 
PHOTOGRAPHS. 


Competency  as  evidence,  see  Criminal  Law,  ( 
38. 


438 


PHYSICAL  CONDITION. 


Expert  testimony,  see  Evidence,  g  537. 
Opinion   evidence  in  general,   see  Evidence,   § 
474. 

PHYSICAL  SUFFERING. 

Element  of  damages  in  general,  see  Damages,  H 
32-34. 

PHYSICIANS  AND  SURGEONS. 

Expert  testimony,  see  Evidence,  g§  528,  537, 
550. 

Indictment  for  practicing  without  authority 
following  lan^age  of  statute,  see  Indictment 
and  Information,  {  122. 

Liability  of  employer  for  malpractice,  see  Mas- 
ter and  Servant,  g  02. 

Mandamus  to  compel  granting  of  license,  see 
Mandamus,  {  87. 

Statements  to  physicians  by  person  inured  as 
part  of  res  geste,  see  Evidence,  $  128. 

I  5.  Under  Laws  1907,  p.  359,  §  1,  one  pre- 
senting himself  before  the  State  Board  of  Health 
for  examination  for  license  to  practice  medicine, 
held  required  to  show  that  the  medical  college 
from  which  he  graduated  was  reputable. — State 
ex  rel.  Abbott  v.  Adcock  (Mo.)  1100. 

g  5.  A  rule  of  the  State  Board  of  Health,  au- 
thorized by  Laws  1907,  p.  359,  g  1,  to  examine 
applicants  for  license  to  practice  medicine,  held 
only  to  require  all  medical  colleges  to  adopt  such 
standards  as  will  prove  their  reputableness,  and 


thereby  remove  that  burden  from  each  applicant 
for  a  license.— State  ex  rel.  Abbott  v.  Adcock 
(Mo.)  1100. 

g  5.  A  rule  of  the  State  Board  of  Health, 
empowered  by  Laws  1907,  p.  359,  g  1.  to  ex- 
amine appUcaots  for  license  to  practice  medi- 
cine, held  illegal,  and  not  to  prevent  a  graduate 
from  a  medical  college  to  prove  that  it  is  rep- 
utable, but,  until  he  furnishes  such  proof,  the 
board  need  not  examine  him. — State  ex  rel.  Ab- 
bott V.  Adcock  (Mo.)  1100. 

g  6.  An  indictment,  in  a  prosecution  for  prac- 
ticing medicine  without  filing  the  authority  to 
practice,  required  by  Acts  36th  Leg.  c  123.  gg 
4,  6,  held  insufBcient  for  failure  to  allege  that 
the  authority  was  not  filed  in  the  office  of  the 
clerk  of  the  district  court  of  the  county  in  which 
accused  resides.— Lockhart  v.  State  (Tex.  Cr. 
App.)  923. 

g  6.  A  party  held  practicing  medicine,  within 
the  meaning  of  Acts  30th  Leg.  1907,  pp.  224-2^ 
c.  123.  forbidding:  the  practice  of  medicine  with- 
out a  license,  and  defining  what  constituted  prac- 
ticing medicine,  although  he  prescribed  and  used 
no  drugs.— Newman  v.  State  (Tex.  Cr.  App.> 
950. 

PICTURES. 

Comnetency  as  evidence,  see  Criminal  'Law,  f 
438. 


See  Weapons. 


PISTOLS. 
PUCE. 


For  work,  duties,  and  liabilities  of  master  as  to 
servants,  see  Master  and  Servant,  gg  101-124. 
Of  trial,  see  Venue. 

PLANS. 

For  public  improvements,  see  Municipal  Corpo- 
rations, g  314. 

PLATS. 

Dedication  of  property  to  public  use,  see  Dedica- 
tion, g  19. 

PLEA. 

In  civil  actions,  see  Pleading,  g{  84-149. 
Of  privilege,  see  Venue,  g  58. 

PLEADING. 

Applicability  of  instructions  to  pleadings  and 
issues,  see  Trial,  g  251. 

Conformity  of  judgment  to  pleadings,  see  Judg- 
ment, gg  252,  253. 

Indictment  or  criminal  information  or  com- 
plaint,  see   Indictment  and    Information. 

Plea  of  privilege,  see  Venue,  g  58. 

To  sustain  judgment,  see  Judgment,  g  18. 

Allegationg  at  to  particular  fact*,  aeU,  or  tron»- 
actioiu. 

Authority  to  bring  action  by  private  corpora^ 
tion,  see  Corporations,  g  513. 

Compliance  with  requirements  of  laws  by  for- 
eign corporation,  see  Corporations,  g  672. 

Damages,  see  Damages,  gg  153-159. 

Existence  of  partnership,  see  Partnership,  g  213L 

Fraud,  see  Fraud,  g  49. 

Insolvency  of  maker  of  note,  see  Bills  and  Notes, 
g  462. 

Negligence  of  carrier,  see  Carrien,  _g  314. 

Negligence  of  master  causing  injuries  to  serv- 
ant, see  Master  and  Servant,  g  258. 

Negligence  of  railroad  coraimiiy,  see  Railroads, 
g  282. 

Performance  of  conditions  of  insurance  policy, 
see  Insurance,  g  634. 
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Statute  of  limitations,   im  Limitation  of  Ac- 
tions, {}  180,  103. 
Time  of  death  of  insured,  see  Insurance,  {  815. 

In  aetion*  ty  or  againtt  particular  cl«««et  of 
penont. 

See  Carriers,  |  814 ;  Corporations,  H  513,  518, 
672;  Master  and  Servant,  »  65.  ^  204; 
Partnership,  {  213;  Railroads,  {{  282,  439, 
4Ta 

Foreifcn  corporations,  see  Corporations,  |  672. 

Insurance  companies,  see  Insurance,  H  628-645, 
815. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  §  05. 

In  particular  action*  or  proceeding*. 

See  Ejectment,  J§  69-82 ;  Replevin,  {  67 ;  Tres- 
pass to  Try  Title,  i  35. 

For  breach  of  contract  in  general,  see  Con- 
tracts, i  346. 

For  breach  of  contract  by  servant,  see  Master 
and  Servant,  {  65. 

For  breach  of  warranty  of  goods  sold,  see 
Sales,  {{  437,  441. 

For  fraud,  see  Fraud,  |  40. 

For  injuries  from  fires  caused  by  operation  of 
railroads,  see  Railroads,  {  478. 

For  injories,  from  negligence,  see  Negligence, 
H  111.  Il6. 

For  injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  teleplione 
message,  see  Telegraphs  and  Telephones,  i  06. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  {  439. 

For  injuries  to  licensees  on  railroad  property, 
see  Railroads,  {  282. 

For  injuries  to  passengers,  see  Carriers,  §  314. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant. II  258^  264. 

On  bills  or  notes,  see  Bills  and  Notes,  |  462. 

On  insurance  policies,  see  Insurance,  II  629- 
645,  815. 

Preliminary  complaint  in  criminal  prosecntions, 
see  Criminal  Law,  {  211. 

Review  of  deoieiont  and  pleading  in  appellate 
court*. 

Review  of  decisions  as  dependent  on  prejudi- 
cial nature  of  error,  see  Appeal  and  Error, 
SI  103^-1042. 

Review  of  decisions  as  dependent  on  presenta- 
tion of  question  in  lower  court,  see  Appeal 
and  Error,  |  195. 

Review  of  decisions  as  dependent  on  presenta- 
tion of  question  in  record,  see  Appeal  and 
Error,  {|  679.  681. 

Review  of  decisions  involving  discretion  of 
court,  see  Appeal  and  Error,  |  959. 

II.  DECIiARATION,   COMPLAIXT,  PE- 
TITIOM.  OB  BTATEMXNT. 

Conformity  of  judgment  to  prayer  for  relief, 

see  Judgment,  {  252. 
Joinder  of  causes  of  action,  see  Action,  |  46. 

Tn  particular  action*  or  proceeding*. 

See  Replevin,  |  67. 

For  injuries  from  negligence  In  general,  see 
Negligence,  |  111. 

For  Injuries  to  licensees  on  railroad  property, 
see  Railroads,  |  282. 

For  injuries  to  passenger,  see  Carriers,  |  314. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, i  258. 

On  bills  or  notes,  see  Bills  and  Notes,  |  462. 

On  insurance  policy,  see  Insurance,  ||  629,  634, 
815. 

I  72.  Where  the  prayer  for  relief  in  a  pe- 
tition contains  a  statement  of  the  fact  on 
which  it  is  intended  to  base  a  prayer  for  re- 
lief, it  is  entitled  to  be  given  the  force  and  ef- 
fect of  an  allegation.— First  Nat  Bank  v.  Rob- 
inson (Tex.  Civ.  App.)  177. 


m.  PX.EA  OB  AHSWEB,  CBO8S.0O1K- 

piAurr,  AHD  ArriDAvrt 

OF  DEFENSE. 

In  ejectment,  see  Ejectment,  |  69. 

Mode  of  making  objection  for  defects  in  return 
in  garnishment  proceedings,  see  Garnish- 
ment, i  97. 

Operation  and  effect  As  appearance,  see  Appear- 
ance, S  & 

(A)  Defenses  In  Genernl. 

I  84.  Where  each  of  several  makers  of  a  note 
delivered  to  the  agent  of  the  payee  rely  in  de- 
fense on  different  statements  made  to  them  by 
the  agent  when  the  note  was  executed,  separate 
answers  should  be  filed  by  each  maker. — ^Jobes 
V.  Wilson  (Mo.  App.)  648. 

I  93.  Defendant,  in  an  action  on  a  contract 
for  the  sale  of  jewelry,  denied  in  his  answer 
that  he  made  the  contract  except  as  thereafter 
set  out,  and  a  subsequent  paragraph  fully  stat- 
ed the  facts  as  to  what  contract  was  made. 
Held,  that  the  answer  was  not  defective,  there 
being  no  inconsistency  between  the  paragraphs. 
—American  Jobbing  Ass'n  v.  Potter  (Ky.)  311. 

<C)  Tmversea  or  Dentals  nnd  Adntisstons. 

I  129.  An  answer,  in-  an  action  against  a 
railroad  company  for  killing  animals  on  its 
track,  held  to  admit  that  the  injury  occurred  at 
the  place  alleged  in  the  complaint.— St.  Louis,. 
I.  at  &  S.  R.  Co.  V.  Weatheriy  (Ark.)  1031. 

(B)  Bet-OC,  Ccnaterelalm,  and  Crosa-Cont- 
plalnt. 

t  149.  In  an  action  on  a  note  against  twO' 
sureties  in  which  one  surety  against  whom  judg- 
ment went  filed  a  cross-petition  against  bis  co- 
surety for  contribution,  cross-defendant  field  not 
entitled  to  make  answer  to  the  cross-petition  a 
cross-petition  against  another,  in  view  of  Civ. 
Code  Prac.  |  96,  subsec.  3,  and  section  111.— 
fe'ritu  V.  KiTchdorfer  (Ky.)  882. 

V.  DEaiTTBBEB  OB  EXOEPTIOH. 

Operation  and  effect  as  appearance,  see  Appear- 
ance, I  8. 

Raising  defense  of  statute  of  limitations,  se« 
Limitation  of  Actions,  {  180. 

Review  of  decisions,  see  Appeal  and  Error,  f 
1040. 

I  214.  In  determining  the  suflSdencv  of  a 
pleading  against  a  general  demurrer,  the  alle- 
gations must  be  taken  as  true,  and  every  rea- 
sonable intendment  indulged  in  favor  of  its  suffi- 
cipncy.— Magerstadt  v.  Martin  (Tex.  Civ.  App.) 
459. 

I  218.  A  plea  in  the  nature  of  a  general  de- 
murrer is  subject  to  the  rule  that,  as  against 
it,  every  reasonable  Intendment  will  m  in- 
dulged in  favor  of  the  pleading  demurred  to. — 
Sievert  v.  Underwood  (Tex.  Ov.  App.)  721. 

I  225.  Where,  under  leave  granted  to  amend,, 
complainant  fileid  two  supplemental  petitions 
which  did  not  strengthen  his  case  and  to  which 
demurrers  were  sustained,  the  court  did  not 
err  in  refusing  to  grant  permission  for  further 
amendments.— Kruegel  v.  Cobb  (Tex.  Civ.  App.> 
723. 

VX.  AMENDED  AND   SUPPLEMENTAI. 
PLEADINGS  AND  BEPUBADEB. 

Amendment  of  indictment  or  information,  see 
Indictment  and  Information,  |  161. 

Ground  for  continuance,  see  Continuance,  |  80. 

Review  of  decisions,  see  Appeal  and  Error,  It 
196,  681,  969. 

t  236.  Refusal  to  permit  the  filing  of  amend- 
ed pleadings  after  trial  and  when  judgment  was 
about  to  be  rendered  on  the  verdict  hHd  not  an 
abuse  of  discretion.— Comelison  v.  Million  (Ky.) 
366. 
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i  287.  The  allowance  of  an  amendment  to 
the  petition  to  conform  to  the  proof  in  an  ac- 
tion against  a  railroad  for  fire  set  by  engines 
held  within  the  discretion  of  the  trial  judge. — 
Illinois  Cent.  R.  Co.  y.  Frost  (K7.)  821. 

f  245.  Under  Cir.  Code  Prac  (  134,  held, 
that  the  court  did  not  abuse  its  discretion  in 
an  action  for  personal  injuries  in  allowing  a 
certain  amendment  to  the  complaint  after  issue 
joined.— Chesapeake  &i  O.  R.v.  Co.  v.  Conley 
(Ky.)  861. 

{  250.  The  amendment  of  the  statement  of 
facts  in  an  action  for  trespass  on  land,  merely 
increasing  the  damages  demanded,  does  not 
change  the  cause  of  action.— Casey  v.  St.  Louis 
Jb  S.  F.  R.  Co.  (Mo.  App.)  502. 

VH.  SIOIffATUBZi  AND  VERIFICATIOH. 

Verification  of  petition  in  attachment,  see  At- 
tachment, S  306. 

Vm.  PBOFE&T.    OTEB,   AND   EZ- 
BOBITS. 

'  Raising  question  of  defect  of  parties  b^  motion 
for  judgment  on  pleadings,  see  Parties,  {  75. 

S  312.  Where  a  copy  of  the  original  judg- 
ment sued  on  was  attached  as  a  part  of  the  pe- 
tition, there  could  be  no  variance  between  the 
allegations  of  the  petition  and  the  judgment  it- 
self.- Vam  v.  Arnold  Hat  Co.  (Tex.  CSv.  App.) 
693. 

XI.  MOTIONS.     . 

Review  of  decisions,  see  Appeal  and  Error,  f 
1042. 

S  345.  Defendont  is  not  entitled  to  judgment 
upon  the  mere  filing  of  the  petition  unless  the 
petition  states  such  facts  as  clearly  show  that 

filaintiff  is  not  entitled  to  judgment. — McKee  v. 
•owning  (Mo.)  7. 

I  362.  In  an  action  against  a  railroad  for 
fire  set  by  engines,  the  proper  way  to  reach 
an  allegation  that  sparks  from  an  engine  set 
fire  to  debris  on  the  right  of  way  is  by  mo- 
tion to  strike.— Illinois  Cent.  R.  Co.  v.  Frost 
<Ky.)  821. 

.g  368.  A  defendant  held  properly  required 
to  elect  between  an  answer  and  amended  an- 
swer, under  Civ.  Code  Prac.  g  113. — J.  S.  Minor 
&  Sons  v.  Paragon  Plaster  Co.  (Ky.)  268. 

XII.   ISSUES,  PROOF,  AND  VARIANCE. 

Applicability  of  instructions  to  issues,  see  Trial, 

1251. 
Effect  of  stipulation,  see  Stipulations,  S  18. 
In  pleading  damages  in  general,  see  Damages, 

Sf  I57-I0O. 
Issues  on  plea  of  privilege,  see  Venue,  {  58. 

In  particular  aetioM  or  proceedmgt. 

See  Ejectment,  g{  81,  82;  Trespass  to  Try 
Title,  {  35. 

For  breach  of  contract  in  general,  see  Con- 
tracts, {  346. 

For  breach  of  contract  by  servant,  see  Master 
and  Servant,  {  ti5. 

For  breach  of  warranty  of  goods  sold,  see  Sales, 
8  437. 

For  delay  in  delivery  of  messages,  see  Tele- 
graphs and  Telephones,  g  Go. 

For  delay  in  transmission  and  delivery  of  mes- 
sage, see  Telegraphs  and  Telephones,  {  65. 

For  fraud,  see  Fraud,  g  49. 

For  injuries  from  negligence,  see  Negligence,  S 
119. 

For  injuries  to  licensee  on  railroad  property, 
see  Railroads,  {  282. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, i  264. 

On  insurance  policy,  see  Insurance,  {  645. 

Replevin  for  property  sold  on  condition,  see 
Sales,  f  480. 


'  I  S8O1  The  evidence  in  a  case  should  be  con- 
fined to  the  issue  made  by  the  pleadings. — 
Mathis  v.  Rank  of  TayloiBvUle  (Ky.)  876. 

Xm.  DEFECTS   AND   OBJECTIONS, 

WAIVER,  AND  AIDER  BY  VER- 

TCOT   OR  JUDGMENT. 

Defects  in  indictment  and  information,  see  In- 
dictment and  Information,  |  203. 

Review  of  decisions  as  dependent  on  presenta- 
tion of  question  in  lower  court,  see  Appeai 
and  Error,  i  195. 

I  406.  A  petition  in  an  action  for  injuries 
held  sufficient  after  answer,  though  it  might 
have  been  subject  to  a  motion  to  maice  more 
specific— Tuck  v.  Springfield  Traction  Co.  (Mo. 
App.)  1079. 

S  411.  Where  a  cross-defendant,  on  a  cross- 
petition  by  his  co-surety  for  contribution,  con- 
sented that  the  answer  and  cross-petition  against 
him  be  filed  for  record  after  his  motion  to  strike 
the  pleading  was  entered,  he  thereby  waived  any 
irregularity  inproceeding  by  cross-petition  for 
contribution.— Fritts  v.  Kirchdorfer  (Ky.)  882. 

I  426.  By  answering  the  petition  after  its 
motion  to  strike  out  parts  thereof  had  been 
overruled  and  going  to  trial,  defendant  waived 
an  error  in  denying  the  motion  to  strike. — Hil- 
tnim  T.  Phoenix  Ins.  Co.  (Mo.  App.)  63. 

I  426.  Where  a  defendant  after  his  motion 
to  require  plaintiffs  to  elect  had  been  overruled, 
answered  over,  and  went  to  trial  on  the  mer- 
its, his  action  amounted  to  an  abandonment  of 
the  motion.— Pryor  v.  Crum  (Mo.  App.)  597. 

i  433.  A  defective  alle^tion  in  a  petition  in 
an  action  for  wrongful  discharge  held  cured  by 
proof  and  verdict. — Kentucky  Shoe  Mfg.  CO.  v. 
Carraway  (Ky.)  852. 

i  433.  A  pleading  will  be  good  after  verdict, 
if  it  contain  allegations  from  which  every  nec- 
essary fact  may  be  inferred. — Kentuclty  Shoe 
Mfg.  Co.  r.  Carraway  (Ky.)  852. 

PLEDGES. 

See  Chattel  Mortgages. 

Error  in  instructions  cured  by  giving  other  in- 
stmctions,  see  Trial,  I  296. 

I  27.     The  pledgee  of  a  note  and  mortgage 

held  entitled  to  incur  reasonable  expenses  for 
the  protection  and  collection  of  the  secnritv. — 
Ely-Walker  Dry  Goods  Co.  ▼.  Colbert  (Tex. 
Ov.  App.)  705. 

i  27.  The  attorney  employed  by  the  pledgee 
of  a  note  to  preserve  ana  collect  it  is  the  at- 
torney of  the  latter,  and  he  may  not  make  an 
unauthorized  charge  and  hold  the  pledgor  re- 
sponsible therefor. — Ely- Walker  Dry  Goods  Co. 
V.  Colbert  (Tex.  CSv.  App.)  705. 

§  27.  A  pledgee  of  a  note  and  mortgage  made 
bj  a  third  person  held  entitled  under  proper 
circumstances  to  incur  expenses  in  preserving 
the  collateral.— Ely-Walker  Dry  Goods  Ca  v. 
Colbert  (Tex.  Civ.  App.)  705. 

{  33.  The  effect  of  an  ai^reement  by  the 
pledgee  of  a  note  held  for  the  jniy.— Ely-Walk- 
er Dry  Goods  Co,  v.  Colbert  (Tex.  Civ.  App.) 

705. 

{  58.  In  an  action  on  a  note  secured  by 
pledge  of  an  unmatured  vendor's  lien  note,  the 
court  properly  foreclosed  the  lien  on  the  note 
pledgee!  and  ordered  the  same  sold  to  satisfy 
the  judgment  on  the  note  sued  on,  instead  of 
foreclosing  the  vendor's  lien.— City  Loan  & 
Trust  Co.  V.  Sterner  (Tex.  Ciy.  App.)  207. 

POLICE  POWER. 

Of  municipality,  see  Municipal  (Corporations, 
i§  608,  ^. 
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POLICY. 

Of  insurance,  Me  Insurance, 

POLITICAL  RIGHTS. 

Suffrage,  see  Elections. 

POPULATION. 

Judicial  notice,  see  Evidence,  $  12. 

POSSESSION. 

:Se6  Adverse  Possession. 

Of  demised  premises,  see  Landlord  and  Ten- 
ant, §  129. 

'Of  mortgaged  property,  riglits  and  liabilities  of 
parties,  see  Chattel  Mortgages,  {  173. 

Of  personal  property,  remedies  lor  recovery,  see 
Replevin. 

'Of  real  property,  remedies  for  recovery,  see 
Ejectment;  Forcible  Entry  and  Detainer,  §§ 
4-28;  Trespass  to  Try  Tide. 

Betention  by  grantor,  element  of  fraud  as  to 
creditors  or  subsequent  purchasers,  see  Fraud- 
ulent Conveyances,  S  146. 

Bight  of  possession,  element  of  right  of  action, 
see  Replevin,  {  8. 

POSSESSORY  WARRANT. 

Actions  for  recovery  of  personal^  founded  on 
right  of  possession,  see  Replevin. 

POSTHUMOUS  CHILDREN. 

-See  Descent  and  Distribution,  f  47. 

POST  OFFICE. 

Presumptions  as  to   mailing  and  delivery  of 
.  mail  matter,  see  Evidence,  |  71. 

I.   POST^FFIOE  DEPARTMENT,  POST 

OFFICES,  POSTMASTEKS,  AND 

OTHER  OFFICERS. 


r 


see  Depositions,  S  7i 


POSTPONEMENT. 

'Continuance  of  civil  actions,  see  Continuance. 

'Continuance  of  criminal  prosecutions,  see  Crim- 
inal Law,  {{  586-608. 

Of  time  of  payment  of  check,  see  Bills  and 
Notes,  g  92. 

POWERS. 

'Of  attorney,  see  Principal  and  Agent. 

Of  executor  or  administrator  as  to  property  of 

decedent,  sec  Executors  and  Administrators, 
•  I  158. 
Of  sale  in  mortgage,  see  Chattel  Mortgages,  §§ 

258,  267;   Mortgages,  |  341. 

PRACTICE. 

In  particular  civil  aetiottt  or  frooeeding*. 

See  Attachment,  S§  287-306:  Bankruptcy;  Eject- 
ment, §§  60-82;  Execution;  Forcible  Entry 
and  Detainer,  ||  4-29:  Garnishment,  M  96- 
104;  Injunction,  St  128.  130;  Partition.  §§ 
106,  100;  Prohibition,  |  28:  Quieting  Title,  i 
29;  Replevin;  Trespass,  §  50;  Trespass  to  Try 
Title,  §1  25-47;  Trover  and  Conversion,  f  29; 
Woric  and  Labor,  S  30. 

Accounting  by  executor  or  administrator,  see 
Executors  and  Administrators,  {  470. 


Against  connecting  carriers  in  respect  to  goods 
shipped,  see  Carriers,  |  185. 

Arnxuntraent  of  executor  or  administrator,  see 
Executors  and  Administrators,  |  20. 

Appointment  of  recei'ver,  see  Receivers,  S  38. 

Assessment  of  damages,  see  Damages,  H  215- 
217. 

Between  sureties,  seft.  Principal  and  Surety,  | 
200. 

By  or  against  assignee  or  assignors,  see  As- 
signments, a  121,  126. 

By  or  against  corporations  in  general,  see  Cor- 
porations, H  513,  518. 

By  or  against  firms  or  partners,  see  Partner- 
ship, §t  199-218. 

By  or  against  foreign  corporations,  see  Corpo- 
rations, ^  6T2. 

By  or  against  infants,  see  Infants,  S{  82-110. 

By  or  against  insane  persons,  see  Insane  Per- 
sons, gg  94,  101. 

By  or  against  principals  or  agents,  see  Brokers, 
g  106;  Principal  and  Agent,  g  190. 

By  or  apainnt  railroad  companies  In  general, 
see  Railroads,  {  22. 

By  or  against  telegraph  or  telephone  companies, 
see  Telegraphs  and  Telephones,  g  20. 

For  breach  of  contract,  see  Contracts,  §  346. 

For  breach  of  contract  by  carrier  for  transpor- 
tation of  passenger,  see  Carriers,  §g  274V^- 
277. 

For  breach  of  contract  of  sale,  see  Sales,  gg  383, 
aSi.  41.5,  418;   Vendor  and  Purchaser,  g  330. 

For  causing  death,  see  Death,  g  101. 

For  change  of  venue,  see  Venue,  gg  45,  58. 

For  compensation  of  broker,  see  Brokers,  gg 
84-88. 

For  conspiracy,  see  Conspiracy,  g  20. 

For  continuance,  see  Continuance,  g  46. 

For  delay  in  transportation  or  delivery  of  goods, 
see  Carriers,  g  104. 

For  delay  in  transportation  or  delivery  of  live 
stock,  see  Carriers,  gg  228,  230. 

For  divorce,  see  Divorce,  |g  115-168. 

For  ejection  of  passenger,  see  Carriers,  |  381. 

For  equitable  relief  against  judgment,  see  Judg- 
ment, tl  461,  463. 

For  failure  of  carrier  to  deliver  or  for  misde- 
livery of  goods,  see  Carriers,  g  94. 

For  fraud,  see  Fraud,  (g  34,  49. 

For  injuries  at  railroad  crossings,  see  Rail- 
roads, gg  347,  350. 

For  injuries  by  or  to  artificial  ponds,  reservoirs, 
channels,  and  dams,  see  Waters  and  Water 
Courses,  g  179. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  gg  819- 
822. 

For  injuries  from  fires  caused  by  operation  of 
railroad,  see  Railroads,  gf  478-484. 

For  injuries  from  negligence  in  general,  see 
Negligence,  gg  Ill-ill. 

For  injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,   see  Telegraphs  and  Telephones,  gg 

For  injuries  from  nuisances,  see  Nuisance,  gf 
43,  54. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  gg  439-446. 

For  injuries  to  licensees  or  trespassers  on  rail- 
road property  in  general,  see  Railroads,  g  282. 

For  injuries  to  passengers,  see  Carriers,  gg  314- 
321,  347. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  g  898. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, gg  258-296. 

For  judgment  against  real  property  for  taxes, 
see  Taxation,  g  G41. 

For  loss  of  or  injury  to  goods,  see  Carriers,  | 
135. 

For  loss  of  or  injury  to  live  stock,  see  Car- 
riers, gg  228,  m 

For  malicious  prosecution,  see  Malicious  Pros- 
ecution, gg  56-69. 

For  new  trial,  see  New  Trial,  gg  150,  166. 
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For  penalty  for  Tiolation  of  liqnor  lawa,  see 
Intoxicatint;  Uquors,  ${  178,  179. 

For  purchase  money  on  sale  of  goods,  see  Sales, 
S§  340,  350. 

For  separate  maintenance,  see  Hnsband  and 
Wife.  I  297. 

For  wrongful  discharge  of  servant,  see  Master 
and  Serrant,  IS  36,  40. 

On  bills  or  notes,  see  Bills  and  Notes,  {|  462- 
S38. 

On  bonds  of  public  officers,  see  Sheriffs  and 
Constables,  |  170;   Taxation,  f  570. 

On  bonds  or  undertakings  on  appeal  or  writ  of 
error,  see  Appeal  and  Error,  )fS  1234,  1244. 

On  judgment,  see  iTndgment,   Sf  903-042. 

Probate  proceedings  and  actions  relating  to 
wills  or  probate,  see  Wills,  H  302-^21. 

Settlement,  signing,  and  filing  of  bill  of  excep- 
tions, see  Exceptions,  Bill  of,  f  43. 

Supplementary  proceedings,  see  Execution,  | 
371. 

To  cancel  written  instrument,  see  Cancellation 
of  Instruments,   {{  45.  47. 

To  construe  will,  see  Wills,  |  707. 

To  determine  Talidity  of  municipal  ordinances, 
see  Municipal  Corporations,  {  121. 

To  enforce  forfeiture  for  breach  of  conditioiui 
in  deed,  see  Deeds,  {  168. 

To  enforce  lien  for  price  of  land  sold,  see  Ven- 
dor and  Purchaser,  f  295. 

To  enforce  right  of  action  pledged,  see  Pledges, 
{  58. 

To  enforce  taxes,  see  Taxation,  g§  549-608, 
634,  641. 

To  establish  and  determine  claims  to  property 
attached,  see  Attachment,  H  302,  306. 

To  establish  and  enforce  trust,  see  Trusts,  H 
359,  366. 

To  establish  and  protect  easement,  see  Ease- 
ments, f  61. 

To  establish  bonndaries,  see  Boundaries,  H 
37-54. 

To  establish  drains,  see  Drains,  g{  25-35. 

To  foreclose  mortgage,  see  Chattel  Mortgages, 
^  288;   Mortgages,  |  463. 

To  procure  Uqnor  license,  see  Intoxicating  Liq- 
uors, I  74. 

To  recover  possession  of  mortgaged  property, 
see  Chattel  Mortgages,  |  173. 

To  recover  possession  of  pledged  property,  see 
Pledges,  i  33. 

To  reform  written  instrument,  see  Beformation 
of  Instruments,  {  46. 

To  restrain  enforcement  of  taxes,  see  Schools 
and  School  Districts,  {  107. 

To   restrain  execution,   see   Execution,   {   172. 

To  sell  property  of  decedent,  see  Executors  and 
Administrators,  §  356. 

To  set  aside  fraudulent  conveyance,  see  Fraud- 
ulent Conveyances,  fS  222-306. 

To  supply  or  restore  records  lost  or  destroyed, 
see  KecordB,  |  17. 

Particular  proceeding*  in  action*. 

See  Abatement  and  Revival ;  Appearance :  Con- 
tinuance; Costs;  Damaees,  g|  163-228; 
Depositions ;  Evidence ;  Execution ;  Judg- 
ment; Jury;  Limitation  of  Actions;  Mo- 
tions; New  Trial;  Parties;  Pleading:  Pro- 
cess;   Stipulations;    Tender;    Trial;    Venue. 

Appointment  of  guardian  ad  litem  or  next 
friend,  see  Insane  Persons,  |  94. 

Consolidation  of  actions,  see  Action,  J  57. 

Demurrer  to  evidence,  see  Trial,  t  156. 

Directing  verdict,  see  Trial,  H  168,  178. 

Examination  of  witnesses,  see  Witnesses,  if 
240-277. 

Instructions  to  iury,  see  Trial,  gf  191-296. 

Bevival  of  action,  see  Abatement  and  Revival, 
{{  73,  77. 

Settlement,  signing,  and  filing  of  bill  of  excep- 
tions, see  Exceptions,  Bill  of,  §  43. 

Transfer  of  causes  from  one  state  court  to  an- 
other, see  Courts,  S  485. 

Verdict,  see  Trial,  IS  351.  865. 


Particular  remedie*  in  or  incident  to  aetton*. 
See  Attachment;    Depositions;    Garnishment; 
Injunction;   Beceivers. 

Prooedure  in  eriminal  protecuHon*. 
See  Arrest,  |  62;    Criminal  Law;    Indictment 

and  Information;   Jury. 
For  causing  death,  see  Death,  H  95,  99. 
Halieas  corpus  proceedings,  see  Habeas  Corpus^ 

Procedure  in  etercite  of  tpecial  or  limited  jurit- 

diction. 
Bankruptcy,  see  Bankruptcy. 
Equity,  see  E}quity. 
Justices'  courts  in  civil  cases,  see  Joatices  of 

the  Peace,  If  73-128. 
Probate  and  administration,  see  Courts,  {  202; 

Executors  and  Administrators,  H  20,  356,  470. 

Prooedttre  in  or  by  partioular  court*  or  tribu- 
nal*. 
See  Courts. 
Courts  of  appellate  jurisdiction  In  particular 

states,  see  Courts,  g{  231,  247. 
Probate  courts,  see  Courts,  |  202. 

Procedure  on  revieie. 
See  Appeal  and  Error;  Criminal  Law,  §{  1024- 

1189;    Exceptions,  Bill  of;   New  Tri]U. 
Probate  proceedings,  see  Wilis,  {  384. 

PRAYER. 

For  instructions,  see  Criminal  Law,  tS  825,  829 1 

Trial,  SS  255-261. 
For  relief,  see  Pleading,  |  72. 

PREDICATE. 

For  impeachment  of  witnesses,  see  Witnrsnefc 
I  388. 

PRE-EXISTING  LIABILITY. 

As  consideration  for  bill  or  note,  see  Bills  and 
Notes,  f  94. 

PREFERENCES. 

Affecting  validity  of  conveyance  as  to  creditoii^ 
see  Fraudulent  Conveyances,  |  118. 

PREJUDICE. 

Appeal  by  counsel  to  prejudice  of  Juiy,  m» 
Criminal  Law,  f  723. 

Ground  for  reversal  in  civil  actions,  see  Appeal 
and  Error,  U  1028-1073. 

Ground  for  reversal  in  criminal  cases,  see  Crim- 
inal Law,  fl  1165-1173. 

To  adverse  party,  element  of  laches,  see  Ekiui- 
ty,  §  73. . 

PRELIMINARY  EVIDENCE. 

Proof  of  execution,  and  authentication  of  docu- 
ments offered  in  evidence,  see  Evidence,  i  872: 

PREMEDITATION. 

Element  of  murder,  see  Homicide,  H  156-159, 
286. 

PREROGATIVE  WRITS. 

See  Habeas  Corpus;    Mandamus;    Prohibition. 
Original   jurisdiction   of    appellate   courts,  ae» 
Courts,  I  207. 

PRESCRIPTION. 

See  Limitation  of  Actions. 
Acquisition  of  rights,  see  Adverse  Possession, 
113. 
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PRESENTATION. 

Of  daima  acainst  estate  of  decedent,  ae*  Ex- 
ecutors and  Adminiatniton,  I  227. 

PRESUMPTIONS. 

In  civil  aetions,  aee  Evidence,  {{  54-83. 

On  appeal  or  writ  of  error  in  civil  actions,  aee 
Appeal  and  Error,  §i  901-938,  1031,  1091. 

On  appeal  or  writ  of  error  in  criminal  prosecu- 
tions, see  Criminal  Law,  U  11^41,  1144. 

PRETENSE. 

See  False  Pretenses;    Fraud. 

PREVENTIVE  RELIEF. 

:See  Injunction. 

PRICE. 

Of  goods  sold,  see  Sales,  If  340,  359. 

PRINCIPAL  AND  AGENT. 

8ee  Master  and  Servant. 

■Criminal  responsibility  of  agent  for  iliegal  sale 
of  intoxicating  iiquors,  gee  Intoxicating  Liq- 
uors, {  160. 

Declarations  by  agent  as  evidence  against  prin- 
cipal, see  Evidence,  }  241. 

Independent  contractors,  see  Master  and  Serv- 
ant, i  318. 

Agencn  in  particular  relations,  office*,   or  oo- 

cupationt. 
43ce  Attomev  and  Client;    Brokers;    HnslNind 

and  Wife,  {  138;   Railroads,  |  17. 
Agency  of  partner  for  firm,  see  Partnership,  { 

1.T8. 
<3orporate  agents,  see  Corporations,  H  284,  810, 

390-433. 

I.   THE   BEUiTIOK. 

Broilers,  see  Brokers,  {  8. 

(A)  Creation  aad  Bztsteaee. 

I  23.  In  an  action  against  a  livery  stable 
Iceeper  for  conversion  ot  property,  loaned  to 
asRiHt  in  sliowing  a  liorse  defendant  agreed  to 
Rpll  for  plaintiff,  evidence  held  to  sustain  a  find- 
ing that  tlie  person  who  actually  received  the 
i)roperty  from  plaintiff  was  defendant's  agent 
in  so  doing. — Walker  v.  Lewis  (Mo.  App.)  567. 

I  23.  In  a  broker's  action  against  several 
defendants  for  commissions  for  procuring  the 
sale  of  realty,  evidence  held  to  sustain  a  find- 
ing that  one  defendant  authorized  negotiations 
for  the  sale  by  another  defendant,  and  that  the 
latter  and  his  son  were  the  agents  of  another 
defendant  in  the  transaction.— Sills  v.  Burge 
(Mo.  App.)  605. 

II.  MITTITAIi  BIOHTS,  DUTIES,  AHS 
UABIUTIES. 

Attorneys,  see  Attorney  and  Client,  {{  123,  150. 
Corporate  officers  and  agents,  see  Corporations, 
i  310. 

(A)  Excentioa  of  Aveaor. 

I  73.  An  agent  employing  a  clerk  held  liable 
for  the  acts  of  the  clerk  converting  money  col- 
lected for  the  principal.— Thompson  &  Co.  v. 
Taylor  (Ky.)  357. 

(B)  CompeaaatlOB    aad    Llea    of   Aseat. 

Brokers,  see  Brokers.  SS  n4-67,  84-88. 


m.  BIOHTS  AWP  UABIUTIEB  AM  TO 
THIRD  PERSOH8. 

Brokers,  see  Brokers,  f  106. 

Liability  of  master  for  injuries  to  third  per- 
sons by  acts  or  omissions  of  servants  or  inde- 
pendent contractors,  see  Master  and  Servant, 
U  302,  318. 

(A)  Powers  of  Aceat. 

Authority  of  agent  of  corporations  in  general, 
see  Corporations,  H  309-433. 

Authority  of  attorney,  see  Attorney  and  Client, 
I  101. 

Declarations  by  agent  as  evidence  against  prin- 
cipal, tee  Evidence,  i  241. 

f  09.  If  a  principal  permit  the  agent  to  ex- 
ercise certain  powers  continually,  it  is  reason- 
able to  imply  authority  to  exercise  them,  as 
principals  usually  protest  against  such  conduct 
if  opposed  to  their  wish.— Tyler  Estate  T.  Hoff- 
man (Mo.  App.)  535. 

f  101.  Where  a  manager  of  a  cold  storage 
plant  who  was  clothed  with  power  to  execute 
contracts  contracted  with  defendant  to  store 
apples,  he  was  a  general  agent  of  his  principal, 
and  could  not  deny  defendants  the  privile^s 
held  out  to  them,  by  the  manager,  as  an  in- 
ducement to  enter  into  the  contract— Mont- 
gomery &  Co.  V.  Arkansas  C!old  Storage  &  Ice 
Co.  (Ark.)  768. 

f  101.  The  acts  of  an  agent  in  procuring  car- 
riage of  freight  of  bis  principal  held  binding 
on  the  principal.— Chesapeake  &  O.  Ry.  Co.  v. 
Hall  (Ey.)  372. 

(B)  Vadtselosed  Aseaey. 

Set-off  against  agent  in  action  by  undisclosed 
principal,  see  Set-Off  and  Counterclaim,  |  46. 

(43)  VaantltoriBed  aad  'Wroacfal  Aots. 

Liability  of  carrier  for  larceny  by  agent,  see 
Carriers,  (  108. 

Liability  of  municipal  corporation  for  torts  of 
officers  and  agents,  see  Municipal  Corpora- 
tions, {  747. 

(  157.  The  liability  of  an  agent  holding 
money  to  be  paid  on  the  happening  of  a  con- 
tingency for  payment  of  the  money  t)efore  the 
contingency  happened,  stated.— Conness  v.  Baird 
(Tex.  Civ.  App.)  113. 

(D)  Ratiaeatioa. 

Of  acts  of   corporate  officers  and   agents,   see 

Corporations,  g  426. 
Of  agencv  of  hnslmnd  for  wife,  see  Htisband 

and  Wife,  {  138. 

(B)  Rofiee  to  Aceat. 

Notice  to  insurance  agents,  see  Insurance,  | 
378. 

S  177.  A  principal  is  affected  with  knowledge 
of  all  material  facts  of  which  the  agent  receives 
notice  in  the  course  of  his  employment. — Jack- 
son County  V.  Schmid  (Mo.  App.)  1074. 

(F)  Aetloas. 

Set-off  against  agent  in  action  by  undisclosed 
principal,  see  Set-Off  and  Counterclaim,  |  46. 

i  190.  In  an  action  by  an  undisclosed  prin- 
cipal for  the  price  of  goods  sold  by  his  ageut, 
where  the  purchaser  sought  to  set  off  a  claim 
against  the  ageut,  evidenre  held,  sufficient  to 
show  that  the  claim  sought  to  be  set  off  exist- 
ed at  the  time  when  the  sale  was  completed. 
—John  Munroe  &  Co.  t.  Adamo  (Ky.)  206. 

PRINCIPAL  AND  SURETY. 

See  Indemnity. 

Sureties  on  lionds  of  sheriff  or  constable,  see 
Sheriffs  and  Constables,  {  170. 
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Sureties  on  iendi  in  juiieial  proeeedingi. 
See  Injunction,  g  241 ;    Replevin,  {  126. 
Appeal  or  other  proceeding  for  review,  see  Ap- 
peal and  Error,  §§  1234,  1244. 

XI.  KATUBE  AHD  EXTENT  OF  UA- 
BIUTT  OF  SUBETT. 

S  86.  A  surety  on  a  note  executed  since  the 
enactment  of  the  negotiable  instruments  law  is 
primarily  liable  thereon,  and  hence  present- 
ment, demand,  protest  for  nonpayment,  and  no- 
tice thereof  are  not  necessary  as  to  him.— Fritts 
V.  Kirchdorfer  (Ky.)  882. 

in.  DISCHABOE  OF  SUBETT. 

f  95.  If  the  holder  of  a  note  did  not  know  of 
misrepresentations  by  the  maker  to  sureties 
thereon  as  to  the  purpose  of  executing  it,  and 
took  it  in  good  faith  in  payment  of  an  ante- 
cedent debt,  when  the  maker  represented  to  the 
sureties  that  it  was  given  for  another  purpose, 
the  sureties  would  be  bound. — Lovelace  v.  Love- 
lace (Ky.)  400. 

V.  BIGHTS  AHO  BEMEDIES  OF 
SUBETT. 

(C)  As  to  Co-Saretr. 

Cross-complaint  against  co-surety,  see  Pleading, 

i  149. 
Matters  precluded  by  former  adjudication,  see 

Judgment,  $  617. 
Questions  considered  on  appeal  from  judgment 
.  for  contribution,  see  Appeal  and  Error,  |  875. 
Transfer  of  cause  from  equity  to  law  docket,  see 

Trial,  §  11. 
Waiver   of   objections   to    cross-complaint,    see 

Pleading,  %  411. 

{  200.  In  view  of  Civ.  Code  Prac.  %  661, 
and  of  another  statute,  held,  that  a  co-surety 
may  sue  for  contribution  in  equity  as  well  as 
at  law.— Fritts  v.  Kirchdorfer  (Ky.)  882. 

PRIOR  ADJUDICATION. 

Operation  and  effect  in  general,  see  Judgment, 
Is  603.  617,  707-732. 

PRIORITIES. 

Of  mortgages,  see  Chattel  Mortgages,  S  150. 

PRISONS. 

Payment  of  reward  for  return  of  escaped  con- 
vict, see  Rewards,  {  14. 

PRIVATE  NUISANCL 

See  Nuisance,  |g  7-54. 

PRIVATE  ROADS. 

Defects  in  private  crossing  as  affecting  liability 

for  killing  stock,  see  Railroads,  |  413. 
Right  of  way,  see  Easements. 

PRIVILEGE. 

License  tax  on  privileges,  see  Licenses,  (  7. 

PRIVITY. 

Admissions  by  privies,  see  Evidence,  |  230. 
"With  party  to  action,  conclusiveness  of  adjudi- 
cation, see  Judgment,  fS  T07,  708. 

PROBABLE  CAUSE. 

For  prosecution,  see  Malicious  Prosecution,  U 
20-24. 


PROBATE. 

Of  will,  see  Wills,  S{  S02-42L 

PROBATE  COURTS. 

See  Ciourts,  g  202. 

PROBATE  JUDGES. 

See  Judges,  |  36. 

PROCEDURE. 

See  cross-references  under  Practice. 

PROCESS. 

Partioular  form*  of  leriU  or  oth«r  proeeat. 
See  Execution ;   Garnishment ;   Habeas  Corpus ; 
Mandamus ;    Prohibition  ;    Replevin. 

H.  SEBVXCE. 

(A)  Personal    Service   la    Qeaeral. 

i  61.  The  service  of  process  in  another  state 
on  defendants  residing  there,  in  compliance 
with  Rev.  St.  1899,  g  582  (Ann.  St.  1906,  p. 
608),  held  to  confer  no  jurisdiction  over  them. 
— Bick  V.  Maupin  (Mo.  App.)  588. 

(C)  Pabllcatloa   or    Other   Notlee. 

g  96.  The  publication  of  process  a^inst  non- 
resident individual  defendants  is  not  invalid  be- 
cause the  affidavit  of  nonresidence  on  which  the 
order  of  publication  is  based  does  not  also  al- 
lege that  tbe  defendants  cannot  be  served  with 
the  ordinary  process  of  law. — Hector  v.  Mann 
(Mo.)  1109 ;    Same  v.  Warren  (Mo.)  1119. 

(B)  Retvra  aad  Proof  of  Service. 

Measure  of  damages  in  action  on  l>ond  of  sher- 
iff for  false  return,  see  Sheriffs  and  Consta- 
bles, g  170. 

Presumption  of  damages  from  breach  of  doty  to 
make  return,  see  Damages,  f  4. 

IV.   ABUSE   OF  PBOOESS. 

Malicious  prosecution,   see  Malicious   Prosecu- 
tion. 
Wrongful  garnishment,  see  Garnishment,  g  248. 

PROFANITY. 

Profane  swearing  as  disorderly  conduct,  see 
Disorderly  Conduct 

PROHIBITION. 

Against  proceedings  in  other  courts,  concurrent 
and  conflicting  jurisdiction  of  state  courts,  see 
Courts,  g  480. 

Of  traffic  in  intoxicating  liquors,  see  Intoxi- 
cating Liquors. 

Prohibitory  injunction,  see   Injunction. 

n.  JUBISDICTION,  PBOCEEDXiraS, 
AND    BEUEF. 

g  28.  In  prohibition  to  prevent  respondent 
from  entertaining  further  proceedings  in  a  suit 
on  the  ground  of  want  of  jurisdiction  of  the 
subject-matter,  questions  which  go  to  the  mer- 
its of  the  case  cannot  be  considered. — State  ex 
rel.  Gavin  v.  Muencb  (Mo.)  1124. 

PROMISE. 

See  Contracts. 

To  answer  for  debt,  default,  or  miscarriage  of 
another,  see  Frauds,  Statute  of,  |  26. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 
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PROOF. 

See  Criminal  Law,  Si  304-560;    Depositions; 

Evidence ;    Witnesses. 
Amendment  to  conform  to  proof,  see  Pleading, 

§237.  • 

Burden  of  proof  in  general,  se^  Evidence,  f{ 

91,  96. 
Of  claims  against  decedent's  estate,  see  Execu- 
tors and  Administrators,  S  227. 
Of  loss  under  insurance  policy,  see  Insurance, 

J  659. 
Pleading  and  proof,  see  Pleading,  (  ^80. 
Reception  of  evidence  at  trial  of  civil  actions 

in  general,  see  Trial,  H  41-105. 
Reception  of  evidence  at  trial  of  criminal  causes 

in  general,  see  Criminal  Law,  |§  665-676. 

PROPERTY. 

Assets  of  estate  of  decedent,  see  Executors  and 
Administrators,  |  55. 

Constitutional  Kuarant.v  of  right  of  property,  see 
Constitutional  Law,  {  98. 

Estates,  see  Estates. 

Evidence  of  value  or  market  price,  see  Evi- 
dence, |{  118,  142.  525. 

Exemptions,  see  Exemptions.  |$  40-61. 

Subject  of  descent  or  distribution,  see  Descent 
and  Distribution.  {  8. 

Subject  of  sale  under  order  of  court,  see  Execu- 
tors and  Administrators,  {  329. 

Of  particular  clause*  of  perinni. 

See  Corporations,  S  445;  Partnership,  |f  68, 
181. 

Infants,  see  Guardian  and  Ward,  H  83,  43 ;  In- 
fants. 8  31. 

Married  women,  see  Husband  and  Wife,  SS  115- 
179. 

Particular  eitatet  or  intcrettt. 

See  Dower. 

Community  and  separate  property,  see  Hus- 
band and  Wife,  S§  258-276. 

Married  woman's  separate  property,  see  Hus- 
band and  Wife,  ||  116-179. 

Particular  tpeeie*  of  propertif. 
See    Animals ;      Good    Will ;     Improvements ; 

Mines    and    Minerals;     Waters    and    Water 

Courses. 
Logs  and  lumber,  see  Logs  and  Logging. 

Remediei  involving  or  afeeting  property. 
See  Attachment ;  Ejectment ;  Execution ;  For- 
cible Entry  and  Detainer,  {{  4-29;  Fraudu- 
lent Conveyances;  Garnishment;  Injunction, 
I  46 ;  Partition ;  Quieting  Title ;  Replevin ; 
Specific  Performance ;  Trespass,  |  50 ;  Tres- 
pass to  Try  Title;    Trover  and  Conversion, 

Banlcmptcy  proceedings,  see  Bankruptcy. 
Enforcement  of  mechanics'  liens,  see  Mechanics' 

Liens. 
Establishment  of  boundaries,  see  Boundaries,  || 

87-54. 
Establishment  of  claim  to  attached  property,  see 

Attachment,  H  802,  306. 
Foreclosure   of   mortgages,    see   Chattel    Mort- 

gages,  H  249-288 ;   Mortgages,  |§  341,  463. 
Forfeiture  for  breach  of  condition  in  deed,  see 

Deeds,  |  168. 
Injuries  to  property,  damages,  see  Damages,  H 

108,  112. 
Restraining  execution,  see  Execution,  {  172. 
Setting  aside  transfer  in  fraud  of  creditors  or 

subsequent   purchasers,  see  Fraudulent  Con- 
veyances, H  222-308. 

Trantfert  and  other  matteri  afeeting  title. 

See  Adverse  Possession ;  Assignments ;  Chattel 
Mortgages;  Deeds;  Descent  and  Distribu- 
tion;  Gifts;   Mortgages;  Partition;  Pledges. 

Conveyances,  contracts,  and  other  transactions 
between  husband  and  wife,  see  Husband  and 
Wife,  II  41-49%. 


Conveyances  of  mines  and  mineral  lands,  see 

Mines  and- Minerals,  {|  54,  55. 
Dedication  to  public  use,  see  Dedication. 
Intermixture,  see  Confusion  of  Goods. 
Sale,  see  Sales;   Vendor  and  Purchaser. 
Sale  of  property  of  decedent,  see  Executors  and 

Administrators,  !|  329-380. 
Sale  of  property  of  ward,   see  Guardian   and 

Ward,  I  43. 
Talcing  for  public  use,  see  Eminent  Domain. 

Olfente*  ogaintt  or  involving  property. 
See    Arson;     Burglary;     Forgery;     Larceny; 

Nuisance ;    Threats. 
Obtaining  property  by  false  pretenses,  see  False 

Pretenses. 
Robbery,  see  Robbery. 

{4.     A  building  is  not  necessarily   part  of 
the  real  estate.— Marshall  v.  Moore  (Mo.  App.) 

585. 

PROPOSALS. 

Bids  for  contracts  with  municipal  corporations, 
see  Municipal  Corporations,  |  335. 

PROPOSITIONS. 

Accompanying  assignment  of  errors,  see  Appeal 
and  Error,  {  742. 

PROSECUTING  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  {{  741-764;  Trial,  ||  13»- 
178,  191,  194. 

PROVISIONAL  REMEDIES. 

See  Attaclunent;  Garnishment;  Injunction; 
Receivers. 

PROVISO. 

In  statutes,  see  Statutes,  |  228. 

PROXIMATE  CAUSE. 

Of  injury  in  general,  see  Negligence,  §  82. 

Of  injury  from  fire  on  or  near  railroad  right  of 

way,  see  Railroads,  {§  464,  465. 
Of  injury  to  animals  on  or  near  railroad  tracks, 

see  Railroads,  |  425. 
Of  injury  to  servant,  see  Master  and  Servant, 

8  96. 

PUBLICATION. 

Of  notice  as  to  condition  of  grain  in  warehouse, 

see  Warehousemen,  |  8. 
Of  process,  see  Process,  |  96. 

PUBLIC  CORPORATIONS. 

See  Counties;   Municipal  Corporations. 

PUBLIC  DEBT. 

See  Counties,  |  192;  Municipal  CorjMrations, 
88  867,  966 ;  Schools  and  School  DistricU,  8r 
97-107. 

PUBLIC  DOMAIN. 

See  Public  Lands. 

PUBLIC  FUNDS. 

See  Coiuties,  |  192;  Municipal  Corporations, 
81  867,  966. 

PUBLIC  GRANTS. 

See  Public  Lands. 
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PUBLIC  HIGHWAYS. 

See  Highways. 

PUBLIC  HOUSES. 

See  Innkeepers. 

PUBLIC  IMPROVEMENTS. 

See  Drains;    Highways ;    Municipal   Corpora- 
tions, a  280-449. 

PUBLIC  LANDS. 

m.  DISPOSAI.  OF  I.Ain>S  OF  THE 
STATES. 

Cancellation  of  patent  in  trespass  to  try  title, 

see  Trespass  to  Try  Title,  §  47. 
Jlelief  awarded  in  trespass  to  try  title  to  lands 

purchased,  see  Trespass  to  Try  Title,  §  47. 
Taiidity  of  laws  relating  to  sale  as  interference 

with   vested   rights,   see  Constitutional   Law, 

i  93. 

I  173.  Where  the  purchaser  of  school  land, 
Jifter  cancellation  for  abandonment,  voluntari- 
ly made  a  second  application  and  was  award- 
ed a  second  allotment,  he  acquiesced  in  the 
.cancellation  of  his  first  purchase. — Williams  v. 
Robison  (Tex.)  85. 

{  173.  Under  the  facts,  one  who  made  a  bid 
for  school  lands  held  not  entitled  to  an  award. 
— Hobbs  V.  EobUon  (Tex.)  89. 

I  173.  Under  Act  1883  (Acts  18th  Leg.  c. 
■  5o)  every  new  county,  whether  organized  or 
unorganized  at  the  date  of  the  passage  of  Act 
1881  (Acts  17th  Leg.  c.  01),  held  entitled  to  four 
leagues  of  land  for  school  purposes.— Holmes 
V.  Robison  (Tex.)  629. 

I  173.  A  certificate  of  three  years'  occupan- 
-oy  of  school  lands  is  not  conclusive  as  against 
.a  claimant  whose  rights  accrued  before  the  is- 
suance of  the  certificate.— Gilmore  y.  Lock- 
wood  (Tex.  Civ.  App.)  111. 

I  173.  Under  Acts  1895,  pp.  63,  64,  65.  68, 
■c.  47,  §S  3,  8,  9,  16,  a  purchaser  of  timber  buy- 
ing the  land  pursuant  to  the  act  held  not  obliged 
to  settle  on  the  land  in  order  to  get  titie. — 
Hooks  V.  Kirby  (Tex.  Civ.  App.)  156. 

{  173.  Acts  1901.  p.  296,  c.  125.  i  8,  held  to 
change  the  law  as  fixed  by  Acts  1895,  p.  (i8,  c. 
47,  f  16,  that  an  owner  of  timber  could  pur- 
chase the  land  itself  without  settling  on  the 
land.— Hooks  t.   Kirby   (Tex.  Civ.   App.)  15U. 

i  173.  Acts  1895,  p.  68,  c.  47,  I  16,  held 
not  to  limit  an  owner  of  timl)er  to  purctiase 
-only  the  land  on  which  timt>er  is  left  at  the 
time  of  the  purchase. — Hooks  t.  Kirby  (Tex. 
Civ.  App.)  156. 

I  174.  Land  certificates  prior  to  their  loca- 
tion are  personal  property  which  mav  be  trans- 
ferred as  any  other  chattel.— McLain  v.  Pate 
(Tex.  Civ.  App.)  718. 

I  176.  A  patent'to  school  land  held  not  sub- 
ject to  attack  by  subsequent  purchaser  of  school 
land.— Millar  v.  Ward  (Tex.  Civ.  App.)  440. 

i  176.  A  patent  for  a  survey  of  land  will  not 
'be  held  void  because  of  difficulty  in  determining 
its  locality,  or  because  it  is  not  susceptible  of 
being  located  in  the  usual  way,  where  there 
-exists  any  means  of  identifying  tlie  land  sought 
to  be  included.— Finberg  v.  Gilbert  (Tex.  Civ. 
App.)  979. 

S  178.  A  vendee  of  a  purchaser  of  land,  er- 
roneously classified  as  "grazing  land"  held 
not  an  innocent  purchaser  as  agamst  an  owner 
of  timl^er,  who  purchased  the  land  under  the 

erovisions  of  Acts  1895,  p.  68,  c.  47,   {  16.— 
looks  V.  Kirby  (Tex.  Civ.  App.)  156. 


(  178.  A  contractor  agreeing  to  convey  school 
land,  when  an  action  involving  the  titie  thereto 
should  have  terminated  favorably  to  the  con- 
tracting party,  held  not  invalid.— Hudmaa  t. 
Henderson  (Tex.  Civ.  App.)  186. 

PUBLIC  LAWS. 

See  Statutes. 

PUBLIC  NUISANCE. 

See  Nuisaniik,  $  75. 

PUBLIC  PROSECUTORS. 

See  District  and  Prosecuting  Attorneys. 

PUBLIC  RECORDS. 

See  Records. 

PUBLIC  REVENUE. 

See  Taxation. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  ||  1<V-131. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers ;  Corporations ;  Railroads ;  Street 
Railroads ;    Warehousemen. 

Interstate  commerce  laws,  see  Commerce. 

Telegraph  and  telephone  companies,  see  Tele- 
graphs and  Telephones. 

PUBLIC  USE. 

Dedication  of  property,  see  Dedication, 
aking  property  fc 
Eminent  Domain. 


Taking  property  for  public  use  in  general,  see 
*"    *       ■  Doi     ■ 


PUBLIC  WAYS. 

See    Highways;     Municipal    Corporations,    {{ 


ee    High 
759-^ 


PUBLIC  WORKS. 


See  Drains;  Highways;  Municipal  Corpora- 
tions, if  280-449. 

PUNISHMENT. 

For  crime  in  general,  see  Criminal  Law,  S  1223. 
For  larceny,  see  Larceny,  f  8S. 

PUNITIVE  DAMAGES. 

See  Damages,  |  215. 

PURCHASERS. 

See  Sales ;  Vendor  and  Purchasec 

QUALIFICATIONS. 

Of  expert  witnesses,  see  Evidence,  |  537. 

Of  municipal  officera,  see  Municipal  Corpora- 
tions, i  145. 

Of  witnesses  in  general,  see  Witnesses,  {{  40- 
100. 

QUALIFIED  FEE. 

Construction  of  wills,  see  Wills,  {  602. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUASHING. 

Garnishment  proceedings,  see  Garnishment,  | 
97. 
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Indictment  or  infonnation,  see  Indictment  and 
Information,  i  140. 

QUESTIONS  OF  LAW  AND  FACT. 

In  civil  actions,  see  Trial,  8$  130-178,  191,  194. 
In  criminai  prosecutions,  see  Criminal  Law,  M 
741-764. 

QUIA  TIMET. 

See  Qnietlng  Title. 

QUIETING  TITLE. 

Tax  titles,  see  Taxation,  |  806. 

U.  PKO0EEDIHO8  AND  KEUEF. 

Conclusiveness  of  judgment  ns  to  persons  not 
parties,  see  Judgment,  g  707. 

g  29.     A  suit  to  qniet  title  held  barred  by 
laclies.— Blank  y.  Hnddleston  (Ark.)  786. 


Grantee  in  quitclaim  deed  as  bona   fide  par- 


QUITCLAIM. 

Itdaim  deed  as 
cbaaer.  see  Vendor  and  Purchaser,  |  224. 

QUO  WARRANTO. 

Original  jurisdiction  of  Supreme  Court,  see 
CourU,  I  207. 

RAILROADS. 

See  Street  Railroads. 

As  employers,  see  Master  and  Servant 

Carriage  of  goods  and  passengers,  see  Carriers. 

Concurrent  regulations  by  state  and  United 
States  of  hours  of  service  of  employ^,  see 
Commerce.  |J  8,  58. 

Power  of  Congress  to  prescribe  qualifications, 
duties  and  liabilites,  of  employes  of  railroads 
engaged  in  interstate  commerce,  see  Commerce, 
I  a 

Itelief  department  for  employes,  effect  of  re- 
ceipt of  oenefits  on  liability  of  railroad  for  in- 
jury to  employ^,  see  Master  and  Servant,  g 
100. 

Taxation,  see  Taxation,  |  145. 

X.  OOMTKOI.  AND  BEOXTXiATION  IN 
OENEBAI.. 

Regulation  of,  as  regulation  of  commerce,  see 
Commerce,  g  58. 

n.  RAUAOAD   COMPANIES. 

Evidence  of  authority  of  station  agent,  see  Cor- 

jporations,  g  432. 
Liability    of    railroad   company   for  spread    of 

contagious  disease  througn  negligence  of  serr- 

ants,  see  Negligence,  g  1. 

I  17.  The  rights  of  a  person  entering  into 
«  contract  to  perform  services  for  a  railroad 
company  with  Its  station  agent  do  not  depend 
upon  the  actual  limitations  placed  on  the 
agent's  authority,  but  upon  the  apparent  scope 
of  his  authority  and  the  conduct  of  the  com- 
pany subsequent  to  his  employment.— Cincin- 
nati, N.  O,  &  T.  P.  B.  Co.  V.  Ashurst  (Ky.) 
803. 

{  22.  Under  Laws  1901,  c.  27,  an  action  for 
injuries  to  a  brakeman  on  a  sawmill  railroad 
Kel4  triable  in  the  county  where  plaintiff  resid- 
ed and  the  injury  occurred,  though  the  defend- 
ant receivers  of  the  sawmill  company  and  the 
company  had  their  principal  office  in  another 
county.— Receivers  of  Kirby  Lumber  Co.  v. 
Lloyd  (Tex.)  903. 


V.   RIGHT  OF  WAT  AND  OTHEK  IN- 
TERESTS IN  rAND. 

Acquisition  of  rights  under  power  of  eminent 
domain,  see  Eminent  Domain. 

Condemnation  of  property  for  right  of  way,  ele- 
ments of  compensation,  see  Eminent  Domain, 
«98. 

Injuries  to  surface  soil  by  mining,  see  Mines 
and  Minerals,  g  122. 

Vm.   INDEBTEDNESS.  SECURITIES, 
UENS,  AND  MORTOAOES. 

(A)   Nature  and  Bxteat  of  I^lsbllttieit. 

g  161.  Under  Kirby's  Dig.  gg  6661-6663  \eld 
that  a  lien  against  a  railroad  for  injuries  not 
incorporated  in  a  judgment  for  the  injury  when 
rendered  could  not  t>e  incorporated  by  amend- 
ment after  expiration  of  the  term.— St.  Louis  & 
N.  A.  R.  Co.  V.  Bratton  (Aik.)  752. 

Z.   OPERATION. 

Carriage  of  passengers,  see  Orriers,   gg  234- 

400. 
Injuries  to  employes,  see  Master  and  Servant, 

gg  92-296. 

(B)  Statntorr,      Hnnlelpal,      and      oaeial 

Revalatloas. 

g  244.  An  inspection  car  of  a  railroad  held 
a  locomotive  engine  within  a  city  ordinance 
and  Rev.  St.  1899,  g  1102  (Ann.  St  1906.  p. 
938).— Mudd  v.  Missouri,  K.  &  T.  Ry.  Co.  (Mo. 
App.)  59. 

(C)  Companies  and  Peraona  Uablo  for  In- 

Jnrtea. 

Care   required  of  lessee  as  to  passengers,   see 

Carriers,  g  306. 
Injuries  to  passengers,  see  Carriers,  g  306. 

(D)  Injaries   to   Licensees   or   Trespaascrs 

la  General. 

Assumptions   as   to   facta   in   instructions,   see 

Trial,  g  191. 
Ejection  from  passenger  trains,  see  Carriers,  |i 

356-381. 

g  274.  A  carrier  held,  as  a  matter  of  law  not 
guilty  of  negligence  in  permitting  a  wheel  to 
remain  in  a  dangerous  position  on  a  depot  plat- 
form.— Kasey's  Adm'r  v.  Louisville,  H.  &  St.  Ia 
Ry.  Co.  (Ky.)  38a 

I  274.  The  servants  of  a  railway  company 
held  bound  to  exercise  ordinary  care  to  pre- 
vent injuring  persons  rightfully  on  a  depot 
platform.— International  &  G.  ff.  Ry.  Co.  v. 
Kent  (Tex.  Civ.  App.)  179. 

g  275.  A  railroad  crew  most  anticipate  the 
presence  of  persons  alx>nt  a  car  on  a  private 
siding  not  ready  to  be  moved,  in  charge  of  the 
shipper,  and  should  not  bump  against  it  without 
notice.— Pittsburg,  C,  C.  &  St  L.  Ry.  Co.  v. 
Schaub  (Ky.)  885. 

g  275.  A  car  wheel  company  maintaining  a 
switch  track  connected  with  a  railroad,  placing 
a  barrier  on  the  track  to  separate  the  part  on 
which  repair  work  should  be  done  from  that 
on  which  switching  cars  should  be  done,  need 
not  provide  a  barrier  sufficient  to  withstand  an 
unusual  and  unnecessary  impact  of  a  car  against 
the  barrier.— Houston  &  T.  C.  R.  Co.  v.  Hanks 
(Tex.  CAT.  App.)  136. 

g  278.  In  an  action  against  a  railroad  company 
for  personal  injuries  from  stepping  on  a  spike  in 
a  plank  left  exposed  by  defendant's  servants  in 
repairing  a  station  platform,  plaintiff  held  as  a 
matter  of  law  guilty  of  contributory  negligence, 
l>arring  a  recovery.— Hanna  v.  St.  Louis  &  S.  F. 
R.  R.  Co.  (Ark.)  514. 

g  278.  The  general  rule  that  the  question 
whether  a  person  injured  on  a  railroad  platform 
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is  blameless  In  his  own  conduct  is  for  the  jury 
held  not  to  apply  where  the  danger  is  known  to 
the  injured  person,  and  he  takes  no  precaution 
whatever  for  his  own  safety.— Hanna  t.  St. 
Louis  &  S.  F^  R.  R.  Co.  (Ark.)  514. 

(  278.  In  an  action  for  injuries  to  plaintiff 
on  defendant's  depot  platform,  evidence  held 
not  to  show  that  he  assumed  the  risk.— Inter- 
national &  G.  N.  Ry.  Co.  V.  Kent  (Tex.  Civ. 
App.)  179. 

i  279.  The  liability  of  a  railroad  for  the  act 
of  its  switching  crew  engaged  in  switching  cars 
on  the  track  of  a  manufacturer,  causing  injury 
to  an  employe  of  the  manufacturer,  held  to  de- 
pend on  the  negligence  of  the  crew  and  of  the 
employe's  guilt  or  innocence  of  contributory  neg- 
ligence.—Houston  &  T.  C.  R.  Co.  V.  Hanks  (Tex. 
Civ.  App.)  136. 

I  281.  Members  of  a  switching  crew  engaged 
in  switching  cars  on  the  track  of  a  manufac- 
turer htM  the  servants  of  the  railroad,  making 
it  liable  for  their  negligence.— Houston  &  T.  C. 
R.  Co.  V.  Hanks  (Tex.  Civ.  App.)  136. 

I  281.  The  act  of  a  railroad  section  fore- 
man in  bringing  bis  child  afflicted  with  smallpox 
to  a  section  house  held  not  within  the  scope  of 
his  employment.— Mellody  r.  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  702. 

}  282.  In  an  action  for  injuries  to  plaintiff 
while  working  on  a  flat  car,  caused  by  a  colli- 
sion with  loaded  cars  allowed  to  run  down  the 
track,  held,  under  the  pleading  and  evidence, 
that  it  was  not  error  to  fail  to  limit  the  jury 
in  determining  defendant's  negligence  to  the 
consideration  of  the  acts  of  the  persons  on  the 
loaded  cars  alone.— Chesapeake  &  O.  Ry.  Co. 
V.  Conley  (Ky.)  861. 

{  282.  Injuries  to  a  workman  on  a  flat-car 
on  defendant's  side  track  held  caused  by  a  reck- 
less disregard  of  life  on  the  part  of  defendant's 
servants,  justifying  a  recovery  of  exemplary 
damages.— Chesapeake  ft  O.  Ry.  Co.  v.  Conley 
(Ky.)  861. 

i  282.  In  a  suit  for  injury  to  a  person  at 
work  under  a  box  car  on  a  siding  when  other 
cars  are  pushed  thereon,  held  that  he  sufficient- 
ly stated  his  case  for  negligence  against  the 
railway  company.— Pittsburg,  C,  C.  &  St.  L. 
Ry.  Co.  V.  Schaub  (Ky.)  885. 

f  282.  In  an  action  for  injuries  to  plaintiff 
on  defendant's  depot  platform,  evidence  held 
to  make  the  question  of  his  contributory  neg- 
ligence one  for  the  jury.— International  &  O.  N. 
Ry.  Co.  V.  Kent  (Tex.  Civ.  App.)  179. 

(F)  Aeeldenta   at   Croaalnva* 

Admissibility  of  negative  evidence,  see  Evidence, 
{  147. 

{  327.  The  law  does  not  require  one  to  stop, 
look,  and  listen  before  crossing  a  railroad  track, 
but  only  to  exercise  ordinary  care.— Chesapeake 
&  O.  Ry.  Co.  V.  Hawkins  (Ky.)  836. 

g  347.  Evidence  as  to  speed  Md  admissible 
on  the  question  of  contributory  negligence. — 
Chesapeake  &  O,  Ry.  Co.  t.  Brasbear'a  Adm'x 
(Ky.)  277. 

I  330.  The  weight  of  testimony  of  witness- 
PD,  who  were  in  a  position  to  have  heard  the 
whistle  on  an  approaching  train,  that  it  was 
not  sounded,  is  for  the  jury. — Chesapeake  &  O. 
Ry.  Co.  V.  Brashear's  Adm'x  (Ky.)  277. 

i  350.    In  an  action  for  injurip>.  at  a  railroad 
crossing,    whether    plaintiff    exercised    ordinary 
care  held  for  the  jury. — Chesapeake  &  O.  Ry. 
Co.  V.  Hawkins  (Ky.)  836. 
<   '. 

S  350.  In  an  action  for  the  death  of  a  child 
while_  attempting  to  pass  under  a  train,  the 
question  whether  oi^dinary  care  required  the 
conductor  to  look  if  persons  were  under  the 
train  before  starting  it  held  for  the  jury.— Mis- 


aonri,  E.  &  T.  Ry.  Co.  of  Texas  v. -Eemendo 
(Tex.  Civ.  App.)  968. 

(G)  Injuries  to  Persona  on  or  nenr  Tracka. 

Injuries  to  persons  on  or  near  street  railroad 
tracks,  see  Street  Railroads,  §(  81-103. 

Positive  and  negative  testimony,  see  Evidence, 
I  580. 

i  800.  A  railroad  company;  is  not  liable  for 
injuries  resulting  from  plaintiff's  team  running 
away  on  taking  fright  at  the  ordinary  noiae  by 
the  sudden  escape  of  steam  from  a  locomotive. 
—Ford  V.  Houston  St  T.  C  H.  Co.  (Tex.  Civ. 
App.)  715. 

I  376.  Trainmen  held  not  negligent  in  oper- 
ating the  train  after  discovering  decedent's  peril 
on  the  track.— Cobb'a  Adm'x  v.  Loaisvilie  ft  N. 
R.  Co.  (Ky.)  831. 

I  377.  Duty  of  trainmen,  upon  seeing  one 
upon  the  track,  stated. — Cobb's  Adm'x  v.  Louis- 
ville ft  N.  R.  Co.  (Ky.)  831. 

i  381.  One  who  voluntarily  undertakes  to 
drive  through  railroad  yards  for  his  own  con- 
venience rather  than  to  drive  further  around  as- 
sumes the  risk  of  his  team  becoming  frightened 
at  steam  sudSenly  escaping  from  a  locomotive. — 
Ford  V.  Houston  ft  T.  C.  B.  Co.  (Tex.  Civ.  App.) 
715. 

I  398.  Evidence  held  to  show  that  the  noise 
from  escaping  steam  which  frightened  plain- 
tiff's team  causing  it  to  run  away  was  the  ordi- 
nary and  usual  noise  made  by  steam  escaping 
from  the  safety  valve  of  a  steam  engine. — Ford 
V.  Houston  ft  T.  a  R.  Co.  (Tex.  Civ.  App.)  715. 

(H)  iBjnrlea  to  Antnsala  oa  or  BenrTraeks. 

Admissions  in  answer,  see  Pleading,  |  129. 

I  407.  Trainmen  not  knowing  of  the  pres- 
ence of  a  horse  near  the  track  do  not  make  the 
railroad  liable  for  frightening  the  horse  by 
noises  unless  they  are  unusual  and  unnecessary. 
-Christie  v.  Louisville  ft  N.  R.  Co.  (Ky.)  796. 

i  413.  Under  Sayles'  Ann.  Civ.  St.  1897, 
art.  4427,  held  that,  where  a  railway  put  in  a 
crossing  and  gates  not  re(^uired  under  the  stat- 
ute, they  were  liable  for  injury  to  animals  es- 
caping onto  the  tracks  through  these  gates.— 
Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Wilson  (Tex. 
Civ.  App.)  132. 

S  415.  A  railroad  held  under  no  duty  to 'keep 
a  lookout  for  an  animal  unlawfully  running  at 
large.— Missouri,  K.  ft  T.  Ry.  Co.  of  Texas  v. 
Byrd  (Tex.  Civ.  App.)  738. 

{  419.  A  railroad  held  under  no  duty  to  look 
out  for  a  horse  on  the  track  until  the  horse  is 
discovered  in  a  place  where  it  is  reasonably  to 
be  expected  that  he  will  be  injured. — Missouri, 
K.  ft  T.  Ry.  Co.  of  Texas  v.  Byrd  (Tex.  Civ. 
App.)  738. 

I  419.  Employes  of  a  railroad  must  exercise 
ordinary  care  to  avoid  injuring  animals  unlaw- 
fully running  at  large,  if  they  know  of  their 
presence.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Byrd  (Tex.  Civ.  App.)  903. 

I  421.  Although  a  mare  was  a  trespasser  on 
a  railroad  track,  if  the  negligence  of  the  railroad 
company's  employes  was  the  proximate  cause 
of  her  death,  the  company  is  liable. — Missouri, 
K.  ft  T.  Ry.  Co.  of  'Texas  v.  Byrd  (Tex.  Civ. 
App.)  993. 

S  425.  A  finding  that  negli^nce  in  the  opera- 
tion of  a  train  at  an  excessive  speed  was  the 
proximate  cause  of  the  killing  of  an  animal  on 
the  track  cannot  be  sustained  in  the  absence 
of  proof  of  causal  connection  between  the  neg- 
ligence found  and  the  accident — Missouri,  K.  ft 
T.  Ry.  Co.  of  Texas  v.  Byrd  (Tex.  Civ.  App.) 
738. 

{  439.  The  petition  in  an  action  for  double 
damage  for  killing  stock  under  Rev.  St.  1899, 
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I  1105  (Ann.  St.  1906,  p.  &15),  hOd  sufficient 
as  against  a  demurrer. —Creasou  t.  Missquri,  K. 
&  T.  Ry.  Co.  (Mo.  App.)  572. 

I  441.  One  suing  a  railroad  for  frightening 
his  horse  by  permitting  the  engine  to  emit 
steam  has  the  burden  of  proving  that  the  cylin- 
der cocks  were  kept  open  longer  than  necessary. 
—Christie  T.  Looisville  &  N.  B.  Co.  (Ky.)  796. 

{  441.  Under  Comp.  Laws  N.  M.  1897.  §{ 
98,  241,  242,  the  owner  of  an  animal  killed  on 
a  railroad  track  cannot  recover  without  proof 
of  negligence,  independent  of  sections  241,  242. 
—Porter  v.  El  Paso  &  S.  W.  By.  Co.  (Tex.  Civ. 
App.)  708. 

J  441.  Where  because  an  animal  was  nnlaw- 
ly  mnntng  at  large  the  railroad  owed  no 
duty  to  look  out  for  the  animal,  it  conid  not  be 
presumed  from  the  fact  that  the  track  was 
straight  where  the  animal  was  killed,  and  the 
Tiew  unobstructed,  that  the  employ^  discovered 
the  animal  on  the  track.— Missouri,  K.  &  T. 
By.  Co.  of  Texas  v.  Byrd  (Tex.  Civ.  App.)  738. 

§  443.  Evidence  in  an  action  against  a  rail- 
road company  for  killing  animals  on  its  track 
held  to  warrant  a  finding  that  the  injury  oc- 
curred in  the  county  alleged  in  the  complaint. — 
St  Louis,  I.  M.  &  S.  B.  Co.  T.  Weatherly  (Ark.) 
1031. 

i  443.  Evidence  in  an  action  against  a  rail- 
road for  frightening  a  horse  held  not  to  show 
negligence  in  the  operation  of  the  train. — Chris- 
tie V.  Louisville  &  N.  B.  Co.  (Ky.)  796. 

I  443.  In  an  action  for  the  killing  of  a  horse, 
unlawfully  running  at  large,  by  a  train  running 
at  an  excessive  speed,  evidence  held  insufficient 
to  show  that  the  railroad  employte  discovered 
the  horse  to  be  where  he  might  be  expected  to 
be  injured  by  the  train  in  the  manner  tbey  op- 
erated it.— Missouri,  K.  &  T.  By.  Co.  of  Texas 
v.  Byrd  (Tex.  Civ.  App.)  738. 

t  443.  In  an  action  for  the  death  of  a  mare 
struck,  by  defendant's  train,  evidence  held  to 
sustain  a  finding  that  the  negligence  of  de- 
fendant's employes  running  the  train  at  a  speed 
forbidden  by  an  ordinance  was  the  proximate 
cause  of  the  injury.— Missouri,  K.  ft  T.  By.  Co. 
of  Texas  v.  Byrd  (Tex.  Civ.  App.)  993. 

I  446.  In  an  action  against  a  railroad  com- 
pany for  killing  animals  on  Its  track,  evidence 
held  sufficient  to  carry  the  question  of  the  com- 

Sany's  negligence  to  the  jury.— St  Louis,  I.  M. 
;  S.  B.  Co.  V.  Weatheriy  (Ark.)  1031. 

(I)  Flrea. 

Amendment  to  conform  to  proofs,  see  Pleading, 

8  237. 
Best  and  secondary  evidence,  see  Evidence,   § 

174. 
Hearsay  evidence,  see  Evidence,  f  318. 
Measure  of  damages  for  injuries  to  grass,  see 

Damages,  i  112. 
Opinion  evidence,  see  Evidence,  §§  471,  501. 
Besponsiveness  of  answers  to  interrogatories  as 

to  origin  of  fire,  see  Depositions,  {  64. 

S  454.  Statement  of  duty  of  railroad  as  to 
spark  arresters  on  locomotive.— Texas  Cent  B. 
Co.  V.  Quails  (Tex.  Civ.  App.)  140. 

f  457.  The  servants  of  a  railroad  going  to 
th^  rescue  of  property  threatened  by  destruc- 
tion by  fire  set  by  an  engine  held  required  to 
use  ordinary  care  to  see  that  the  ^re  is  put  out 
before  leaving.— Ft  Worth  &  D.  C.  Ry.  Co. 
T.  Arthur  (Tex,  Civ.  App.)  213. 

t  464.  The  burden  of  proof  in  an  action 
against  a  railroad  for  injuries  by  fire  stated. 
Rev.  St.  1899.  f  1111  (Ann.  St.  1906.  p.  963).— 
Waddell  v.  Chicago  t  A.  By.  Co.  (Ma  App.) 
588. 

V I  465.  A  fire  set  by  an  engine  held  the  prox- 
imate  cause  of  the  destruction  of  a  building.- 


Ft  Worth  &  D.  C.  By.  Co.  v.  Arthur  (T«x.  Civ. 
App.)  213. 

I  478.  A  petition  in  an  action  against  a 
railroad  for  fire  set  by  engines  held  to  state  a 
cause  of  action.— Illinois  C3ent.  B.  Co.  v.  Frost 
(Ky.)  821. 

(  481.  Evidence  held  admissible  in  an  action 
for  fire  set  by  a  locomotive  to  rebut  evidence 
that  defendant's  engines  were  properly  equip- 
ped with  spark  arresters.— Texas  Cent  B.  Co. 
T.  Qnalla  (Tex.  Civ.  App.)  140. 

I  482.  Evidence  held  sufficient  to  authorise  a 
finding  that  hot  journal  boxes  on  a  freight  car 
set  fire  to  hay.— Chicago,  B.  I.  ft  P.  By.  Co.  t. 
Dyal  (Ark.)  771. 

I  482.  Evidence  held  to  fnmish  the  Jury  a 
basis  on  which  to  enable  them  to  reach  a  fair 
valuation  of  a  fence  destroyed  by  fire.— Illinois 
Cent.  B.  Co.  v.  Frost  (Ky.)  821. 

I  484.  Evidence  held  to  raise  a  question  for 
the  jury  whether  the  fire  which  destroyed  plaln- 
tifTs  property  was  caused  by  spailcs  from  de- 
fendant's locomotive. — Vanderburgh  v.  St.  Louis 
ft  S.  F.  B.  Co.  (Mo.  App.)  563. 

I  484.  Whether  a  fire  was  set  by  one  of  de- 
fendant's locomotives  held  for  the  jury.- Wad- 
dell V.  Chicago  ft  A.  By.  Co.  (Mo.  App.)  588. 

i  484.  Negligence  of  defendant  in  a  certain 
respect  held  improperly  submitted  to  the  jury 
as  a  ground  of  recovery;  it  not  having  been 
pleaded  or  proved.— Texas  Cent  B.  Co.  t.  Quails 
(Tex.  Civ.  App.)  140. 

»  RAPE. 

Grounds  for  continuance,  see  Criminal  Law,  | 
595. 

Z.   OFFENSES   AND   RESPOHSIBIIJTT 
THEHEFOR. 

I  6.  Force  held  not  essential  to  statutory 
rape  under  Ky.  8t  t  1155  (Russell's  St  |  3773). 
—Perkins  v.  Commonwealth  (Ky.)  794. 

I  18,  Unlawful  assault  held  not  essential  to 
statutoiT  rape  under  Ky.  St.  §  1155  (Russpll's 
St  f  3773).— Perkins  r.  Commonwealth  (Ky.) 
794. 

II.  PKOSEOimOHAirDPirinSHMEMT. 

(A)  iBdlotment   and    IntormatlOB. 

Election   between   counts,  see   Indictment  and 
Information,  |  132. 

I  35.  A  variance  in  the  name  of  prosecutrix 
as  recited  in  an  indictment  for  rape  and  her 
real  name  as  it  appeared  from  her  testimony 
held  immaterial,  the  names  being  idem  sonans. 
—Rowan  v.  State  (Tex.  Cr.  App.)  668. 

(B)  Bvldeaee. 

Best  and  secondary  evidence,  see  Criminal  Law, 

§  308. 
Opinion  evidence,  lee  Criminal  Law,  I  448. 

{  43.  In  a  prosecotion  for  rape  evidence  that 
the  prosecutrix  gave  birth  to  the  child  some  nine 
months  after  she  testified  that  she  had  inter- 
course with  defendant  was  competent. — Druin  v. 
Commonwealth  (Ky.)  856. 

f  44.  In  a  prosecution  for  rape,  evidence  that 
accused  gave  prosecutrix  some  candies  and  a 
ring  prior  to  the  alleged  intercourse,  which  was 
obtained  with  prosecutrix's  consent  held  admis- 
sible.—Bowan  V.  State  (Tex.  Cr.  App.)  668. 

§  52.  Evidence  on  statutory  rape  held  to  au- 
thorise a  finding  that  prosecutrix  was  under  16 
years  old.— Perkins  v.  O>mmonwealth  (Ky.)  704. 

f  52.  Evidence  held  sufficient  to  warrant  a 
conviction  of  statutory  rape.— Perkins  v.  Com- 
monwealth (Ky.)  794. 
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!  54.  In  a  prosecution  for  rape,  evidence  held 
to  sustain  a  verdict  of  guilty.— Druin  v.  Com- 
monwealtli  (Ky.)  856. 

(C)  Trial    and   ReTlefr. 

Harmless  error,  see  Criminal  Law,  i  11G9. 
Separation  and  exclusion  of  witnesses,  see  Crim- 
inal Law,  I  665. 

§  59.  On  proper  evidence  held  on  a  prosecu- 
tion under  Ky.  St.  g  1155  (Kussell's  St  I  3773), 
for  statutory  rape,  the  question  of  attempt,  pnn- 
istiable  under  section  1153,  is  properly  submit- 
ted.—Perkins  T.  Commonwealth  (Ky.)  704. 

RATE. 

Transportation  rates,  see  Carriers,  {  253. 

RATIFICATION. 

Of  acts  of  others  as  ground  of  estoppel  in  pais, 
see  Estoppel,  i  02. 

Of  acts  of  memliers  of  corporation,  see  Corpora- 
tions, S  518. 

Of  acts  of  oSScers  and  agents  of  corporations  in 
general,  see  Corporations,  §  426. 

REAL  ACTIONS. 

See  Ejectment;  Forcible  Entry  and  Detainer, 
IS  4-29;   Trespass  to  Try  Title. 

REAL  ESTATE  AGENTS. 

See  Brokers. 

REAL  PROPERTY. 

See  Property ;   Use  and  Occupation. 

Assets  of  estate  of  decedent,  see  Executors  and 
Administrators,  {{  130-148. 

Conveyances,  see  Deeds  ;  Vendor  and  Purchaser. 

Effect  of  statute  of  frauds  on  agreements  re- 
lating to  real  property,  see  Frauds,  Statute  of, 
8{  60,  70. 

Injuries,  damages,  see  Damages,  f§  108,  112. 

Injuries  in  operation  of  mines,  see  Mines  and 
Minerals,  {  122. 

Liabilities  of  heirs  for  debts  of  intestate,  see 
Descent  and  Distribution,  S  125. 

Liens  for  improvements,  see  Mechanics'  Liens. 

Mortgage,  see  Mortgages. 

Partnership  real  estate,  see  Partnership,  (  68. 

Remedies  involving  or  affecting,  see  Ejectment; 
Forcible  Entry  and  Detainer,  ff  4-29;  Tre^ 
pass  to  Try  Title. 

Restraining  trespass  or  other  injury,  see  In- 
junction, i  46. 

Sales  by  executors  or  administrators,  see  Ex- 
ecutors and  Administrators,  fi  329-SSO. 

Suspension  of  absolute  power  of  alienation,  see 
Perpetuities,  {  6. 

Trespass  to,  see  Trespass. 

REBUTTAL 

Evidence  admissible  in  rebuttal  by  reason  of 
admission  of  similar  evidence  of  adverse  par- 
ty, see  Criminal  Law,  |  396. 

Of  presumption  of  death  from  absence,  see  Death, 
12. 

RECEIPTS. 

Parol  evidence  to  explain,  see  Evidence,  |  450. 

RECEIVERS, 

Of  corporations  in  general,  see  Corporations,  | 

nno. 

Of  insurance  companies,  see  Insurance,  {  70. 


I.  KATVBE  AND  QBOPHPB  OF  BE- 
0EIVEK8HIP. 

(B)  Groanda  of  Appointment  of  ReeelTer. 

i  12.  Conditions  precedent  to  appointment 
of  receiver  in  an  action  for  recovery  of  an  in- 
terest in  real  estate  stated.  Rev.  St.  art.  1465. 
—Hardy  Oil  Co.  v.  Bumham  Cfex.  Civ.  App.) 
221. 

n.  APPonmcEKT,  quaufioation, 

AND  TEITOBE. 

§  38.  In  trespass  to  try  title,  wherein  plain- 
tiffs sought  the  appointment  of  a  receiver,  evi- 
dence held  insufficient  to  show  that  plaintiffs 
would  probably  succeed  upon  a  final  triaL — 
Hardy  Oil  Co.  t.  Bomham  (Tex.  Cir.  App.) 
221. 


IV. 


MANAOEMENT    AND   DISPOSI- 
TION  OF  PKOPEBTT. 


(A)  Admlnlatratlon  in  General. 

i  82.  On  appointment  of  a  receiver  in  an 
action  to  recover  an  interest  in  land,  held  not 
necessary  to  authorize  the  receiver  to  take 
charge  of  a  certain  portion  of  the  output  of 
oil  from  the  land. — Hardy  Oil  Co.  v.  Bumham 
(Tex.  Civ.  App.)  221. 

(D)   Sale    and    Converaaee    or    B«deUTer]r 
of   Property. 

i  143.  Where  defendant  became  the  owner 
of  a  water  company  at  a  receiver's  sale,  and 
had  no  notice  of  the  company's  agreement  with 
plaintiff  to  maintain  a  bridge,  and  did  not 
agree  to  maintain  it,  it  was  not  liable  for  plain- 
tiffs expenses  in  repairing  it.— Abilene  Upht 
&  Water  Co.  t.  Clack  (Tex.  Civ.  App.)  201. 

RECEPTION. 

Of  evidence  at  trial,  see  Criminal  Law,  {{  GC5- 
676;   Homicide,  {  266;    Trial,  H  41-105. 

RECIPROCITY. 

Reciprocal  trade  agreements  with  foreign  nsi- 
tions,  see  Customs  Duties,  (  11. 

RECOGNIZANCES. 

Security  for  costs,  see  C!o8t8,  f  110. 

RECONVENTION. 

See  Set-Off  and  Counterclaim. 

RECORDS. 

SecondaiT  evidence  of  train  recorda,  see  Evi- 
dence, i  174. 

Train  records  as  hearsay,  see  Evidence,  {  318. 

Validity  of  deed  not  referring  to  record  of  con- 
veyance to  grantor's  grantor,  see  Deeds,  t  26. 

Of  partietUar  faett,  act*,  inttntmenU,  or  pro- 

eiediitgt  not  judicial. 
See  Chattel  Mortgages,  {  150. 
Dedication  of  property  to  public  use,  see  Dedi- 
cation, I  10. 

Of  tudioM  pro<)eeding$. 

Abstracts  or  record  on  appeal,  see  Appeal  and 
Error,  H  580-592. 

Approval  of  partition  sale,  see  Partition,  i  IO61. 

Transcript  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  {|  511-609;  Criminal  Lew, 
111090-1124. 

Records  at  noliee,  and  a*  affecting  prioritiet. 
See  Chattel  Mortgages,  {  150;  Vendor  and  Pur- 
chaser, g  231. 
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f  17.  Lois  of  an  execution  under  which  land 
had  been  sold  did  not  affect  the  purchaser's 
rights  thereunder.— Miller  t.  Goodln  (Ky.)  818. 

RECOUPMENT. 

Bee  Set-Off  and  Counterclaim. 

REDEMPTION. 

From  mortgage  sale,  see  Chattel  Mortgages,  | 
'      295;    Mortgages,  i  594. 

REFERENCE 

See  Arbitration  and  Award. 

m.  REPOBT  AND  FnTDINGS. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  |  931. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments. 

tl.  PBOCEEDIKG8  AMD  BEI.IEF. 

S  45.  The  evidence  necessary  to  correct  a 
mistake  in  a  deed,  or  to  establish  a  right  in- 
consistent with  its  provisions,  must  be  clear  and 
convincing. — Mahoning  Coal  Co.  v.  Dowling 
(Ky.)  370. 

REFRESHING  MEMORY. 

See  Witnesses,  {  255. 

REFRIGERATOR  CARS. 

Duties  of  carriers,  see  Carriers,  {  117. 

REGISTERS  OF  DEEDS. 

See  Records. 

REGISTRATION. 

See  Records. 

Of  physicians  and  surgeons,  see  Physicians  and 
Surgeons,  {  5. 

REHEARING. 

See  New  Trial. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, {{  832,  835. 

REINSTATEMENT. 

Of  claim  to  public  lands,  see  Public  Lands,  ( 
173. 

RELATIONSHIP. 

Disqualification  of  witness  by   relationship,  to 

party,  see  Witnesses,  J  53. 
Element  of  incest,  see  Incest,  §  5. 

RELATORS. 

In  mandamus  proceedings,  see  Mandamus,  8  23. 

RELEASE 

See  Compromise  and  Settlement;    Payment. 

Of  particular  ela»»e»  of  righti  and  Uahiliiict. 

Liability  as  surety,  see  Principal  and  .Surety, 
193. 

Liability  of  carrier  in  respect  to  goods,  see 
Carriers,  {  151$. 

Liability  of  master  for  future  injuries  to  serv- 
ant, see  Master  and  Servant,  I  100. 


I.  REQXTXSITEB  AHO  VAUDITT. 

Authority  of  attorney  to  execute,  see  Attorney 
and  Client,  |  101. 

I  16.  A  release  of  all  claim  for  damages  sus- 
tained by  reason  of  personal  injuries,  held  not. 
avoided  because  the  parties  were  mistalien  as 
to  the  extent  of  the  injuries. — San  Antonio  & 
A.  P.  Ry.  Co.  V.  Polka  (Tex.  Civ.  App.)  22K. 

m.  PUBASHTO,  EVmElfCE,  THIAX., 
AHD   REVIEW. 

i  58.  In  an  action  to  recover  the  balance  due 
on  a  life  insurance  policy,  evidence  held  iiot  to 
conclusively  show  a  valuable  consideration  for  a 
release  of  her  claim  executed  by  plaintiff. — Met- 
ropolitan Life  Ins.  Co.  v.  Lennox  (Tex.)  623. 

i  58.  In  an  action  for  a  servant's  death,  in 
which  defendant  pleaded  a  release  of  all  claim 
for  damages  executed  by  decedent,  evidence 
held  not  to  raise  the  issue  of  decedent's  want 
of  mental  capacity  to  understand  the  nature 
and  effect  of  his  acts  when  he  executed  the 
release.— San  Antonio  &  A.  P.  Ry.  Co.  v.  Polka 
(Tex.  Civ.  App.)  226. 

RELEVANCY. 

Of  evidence,  see  Criminal  Law,  H  838-306; 
Evidence,  |{  100,  113. 

RELIEF  ASSOCIATION  OR  DEPART- 
MENT. 

For  employes,  effect  on  liability  of  employer  for 
injuries  to  employ^,  see  Master  and  Servant,  { 
100. 

REMAINDERS. 

Duties  and  liabilities  of  life  tenants  as  to  re- 
maindermen, see  Ufe  Estates. 

Merger  in  fee,  see  Estates,  f  10. 

Vested  or  contingent  construction  of  will,  see 
Wills,  I  634. 

REMAND. 

Of  cause  by  appellate  court,  see  Appeal  and 
Error,  f  1207. 


See  Action. 


REMEDIES. 
REMEDY  OVER. 


Against  i>erson  primarily  liable  in  general,  see 

Indemnity,  {  13. 
Contribution  among  sureties,  see  Principal  and 

Surety,  {  200. 

REMISSION. 

Of  debt,  see  Release. 

REMITTITUR. 

Of  cause  by  appellate  conrt,  see  Apiieal  and 
Error,  J  1207. 

REMOTENESS. 

Of  limitations  in  deed,  will,  or  declaration  of 
trust,  see  Perpetuities. 

REMOVAL 

From  homestead,  see  Homestead,  H  161-163. 
Of  fences,  see  Fences,  §  28. 
Of    passenjiers    or    intruders    from    passenger 
trains,  nee  t^arriers,  |{  3.J6-381. 
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REMOVAL  OF  CAUSES. 

CUange  of  venue  or  place  of  trial,  see  Venue,  K 
45,  58. 

Transfer  of  causes  from  one  state  court  to  an- 
other, see  Courts,  {  4%. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENDITION. 

Of  judgment,  see  Judgment,  S§  190-213,  235, 
252-250. 

RENEWAL 

Of  cause  of  action  barred,  or  against  which  lim- 
itation has  commenced  to  run,  see  Limitation 
of  Actions,  §g  157-163. 

Of  lease,  see  Landlord  and  Tenant,  |  86. 

RENT. 

Bights  as  between   vendor  and   purchaser,   gee 

Vendor  and   Purchaser,  |  196. 
Right  of  husband  to  rents  on  wife's  separate 

estate,  see  Husband  and  Wife,  J  125. 


REPAIRS. 

See  Improvements. 

REPEAL. 

Of  constitution,  see  Coqstitutional  Law,  |  %. 
Of  statute,  see  Statutes,  |f  158-167. 

REPETITION. 

Of  inatractions,  see  Trial,  §  260. 

REPLEVIN. 

Of  mortgaged  property,  see  Chattel  Mortgages, 
§173. 

I.  BIGHT  OF  ACTION  AND  OEFENSES. 

Presumptions  on  appeal,  see  Appeal  and  Error, 
i  909. 

{  4.  An  owner  of  land  from  which  ore  has 
wrongfully  been  taken  by  another,  may  re- 
plevy it.— Meeks  v.  Clear  Jack  Mining  Co.  (Mo. 
App.)  1084. 

f  8.  Plaintiff  must  recover  in  replevin  on  the 
strength  of  his  own  title.— Holbrook  v.  Neely 
(Ark.)   1025. 

I  8.  Plaintiff  in  replevin  must  show  a  gen- 
eral or  special  interest  in  and  a  right  to  im- 
mediate and  exclusive  possession  of  the  prop- 
erty detained. — Moriund  v.  Johnson  (Mo.  App.) 
80. 

i  8.  Replevin  can  only  be  maintained  by  one 
having  a  general  or  special  interest  in  the  prop- 
erty replevied. — Meeks  v.  Clear  Jack  Mining  Co. 
(Mo.  App.)  1084. 

{  12.  Defendant  in  replevin  may  show  title 
or  right  of  possession  in  a  third  t>er8on. — Mori- 
und V.  Johnson  (Mo.  App.)  80. 

m.  PKOOEEDINGS  FOB  TAKING  AND 
HEDELIVERT  OF  PROPEKTT. 

Presumptions  as  to  approval  of  replevin  bond, 
see  Evidence,  {  54. 

I  48.  The  denial  of  a  motion  to  postpone  the 
trial  in  replevin  until  the  property  had  been 
redelivered  to  defendant  held  proper. — Meeks 
v.  Clear  Jack  Mining  Co.   (Mo.   App.)   1084. 


rv.  FUBADINO  AND  EVIDENCE. 

AdmlssibiUty  of  evidence  as  to  sale,  see  Sales,  | 

87. 
In  Justice  court,  see  Justices  of  the  Peace,  |  104. 

I  57.  Where,'  In  replevin,  the  affidavit  stated 
the  value  of  the  property,  and  that  it  had  not 
been  seized  under  any  process,  execution,  or 
attachment,  the  petition  waa  sufficient,  though 
it  did  not  state  such  facts.— Marshall  v.  Moore 
(Mo.  App.)  585. 

V.  DAMAGES. 

I  82.  In  replevin  for  a  steam  shovel  and  for 
damages  for  its  detention,  verdict  of  $1,650  held 
not  excessive. — Cullin-McCuidy  Const.  Co.  v. 
Vulcan  Iron  Works  (Ark.)  10^. 

§  84.  Measure  of  damages  in  replevin  for  the 
puri>ose  of  the  alternative  judgment  stated. — ■ 
Nashville  Lumber  Co.  v.  Barefield  (Aik.)  758. 

8  84.  A  purchaser  of  standing  timber  from 
the  dower  land  of  a  widow  heta  liable  in  re- 
plevin for  the  value  without  deduction  for  mon- 
ey or  labor  expended. — Nashville  Lumber  Co.  v. 
Barefield  (Ark.)  758. 

VI.   TRIAI.,  JTTDOMENT,  ENFOKCE- 

MENTOF  JUDGMENT,  AND 

REVIEW. 

Amendment  of  Judgment,  see  Judgment,  {  305. 

I  88.  In  replevin  for  a  mare,  evidence  held 
to  make  it  a  jury  question  whether  plaintiff  had 
title  to  the  mare  and  a  right  to  recover  it,  so 
that  it  was  error  to  direct  a  verdict  for  him. — 
Holbrook  V.  Neely  (Ark.)  1025. 

i  91.  In  replevin  to  recover  a  mule  held, 
under  the  evidence,  that  it  was  not  error  to  in- 
struct that,  if  there  was  anything  due  on  the 
purchase  price  of  the  mule,  the  verdict  must 
be  for  plaintiff.— King  v.  Black  (Ark.)  237. 


VII. 


UABII.rnE8  ON  BONDS  AND 
UNDERTAKINGS. 


f  126.  Bond  in  replevin  to  authorize  sum- 
mary judgment  against  plaintiff  and  his  sure- 
ties, under  Rev.  St  1899,  c.  56,  S  4474  (Ann.  St. 
1906,  p.  2453),  held  required  to  have  been  de- 
livered to  and  approved  by  the  sheriff  according 
to  section  4465.— Huttig-McDermid  Pearl  But- 
ton Co.  V.  Springfield  Shirt  Co.  (Mo.  App.)  1094. 

REPORTS. 

Judicial  notice  of  matters  appearing  in  reports, 
see  Evidence,  i  43. 

REPRESENTATION. 

Of  client  by  attorney,  see  Attorney  and  CIi«t, 


f  101 
Of 


corporation  by  officers  and  agents,  see  Cor- 
porations, a  399^33. 
Of  principal  by  agent,  see  Brokers,  |  106. 

REPRESENTATIONS. 

False  representations,  see  False  Pretenses: 
Fraud: 

REPRESENTATIVES. 

CJonstruction  of  words  "legal  representative,"  gee 
Insurance,  |  785. 

Personal  representatives,  see  Executors  and  Ad- 
ministrators. 

REPUDIATION. 

Of  act  of  officer  or  agent  of  corporation,  ae* 
Corporations,  {  426. 
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REPUGNANCY. 

Implied  repeal  of  statute  by  iacongisteot  or  re- 
pugnant act,  see  Statutes,  |  159. 

In  description  of  boundaries,  see  Boundaries, 
I  3. 

In  instructions  to  jury,  see  Criminal  Law,  i 
810;   Trial,  |  243. 

REPUTATION. 

Of  witness,  see  Witnesses,  H  314-355. 

REQUESTS. 

For  findings  by  jury,  see  Trial,  §  351. 

For  instructions,  see  Criminal  Law,  IS  825,  829 ; 
Trial,  fi  255-261. 

For  instructions,  necessity  for  purposes  of  re- 
view, see  Appeal  and  Error,  f  216. 

RESALE. 

Of  goods  by  seller,  see  Sales,  (  339. 

RESCISSION. 

Cancellation  of  written  instrument,  see  Cancel-^ 

lation  of  Instruments. 
Of  contract  of  sale,  see  Vendor  and  Purchaser, 


i§  82,  93. 
Of 


contract  or  conveyance  of  infant,  see  In- 
fants, §  31. 
Of    insurance    policy,    see    Insurance,    |    248. 

RESERVATIONS. 

Of  minerals  and  mining  rights,  see  Mines  and 
Minerals,  |  55. 

RES  GEST/E. 

In  civil  actions,  see  Elridence,  II 127, 128. 
In  criminal  prosecutions,  see  Criminal  Law,  | 
366. 

RESIDENCE 

Affecting  liability  to  give  security  for  costs, 
see  Costs,  |  110. 

RES  IPSA  LOQUITUR. 

Negligence  in  general,  see  Negligence,  |  121. 
Negligence  of  carrier,  see  Carriers,  |  816. 

RES  JUDICATA. 

See  Judgment,  |{  603,  617,  707-732. 
Former  decision  as  law  of  the  case,  see  Appeal 
and  Error,  |  1097. 

RESPONDEAT  SUPERIOR. 

See  Master  and  Servant,  ||  302,  318;  Principal 
and  Agent,  I  157. 

RESTORATION. 

Of  consideration  as  condition  precedent  of  ac- 
tion to  set  aside  sale  of  property  of  decedent, 
see  Executors  and  Administrators,  |  380. 

Of  lost  records,  see  Records,  |  17. 

RESTRAINT  OF  TRADE. 

Restraining  breach  of  contracts  in  restraint  of 
trade,  see  Injunction,  i  61. 

RESTRICTIONS. 

On  creation  of  perpetuities,  see  Perpetuities. 

RESTRICTIVE  COVENANTS. 

Restraining  breach,  see  Injunction,  |{  59,  61. 


RESULTING  TRUSTS. 

See  Trusts,  {  89. 

RETENTION. 

Of  possession  or  apparent  title  by  grantor  as 
element  of  fraud  as  to  creditors  or  subsequent 
purchasers,  see  Fraudulent  Conveyances,  | 
146. 

RETURN. 

Of  consideration  as  condition  precedent  of  ac- 
tion to  set  aside  sale  of  property  of  decedent, 
see  Executors  and  Administrators,  .1  380. 

Of  deposition,  see  Depositions,  {{  75,  78. 

Of  record  for  purpose  of  review,  see  Criminal 
Law,  i  1104. 

REVENUE 

See  Customs  Duties ;   Taxation. 

REVERSAL 

Of  judgment  or  order  in  civil  actions,  see  Ap- 

rial  and  Error,  if  1169-1171. 
judgment  or  order  in  criminal  prosecutions, 
see  Cfriminai  Law,  !|  1186,  1189. 

REVERSIONS. 

Merger  in  fee,  see  Estates,  |  10. 

REVIEW. 

See  Appeal  and  Error ;  Criminal  Law,  H  1024- 

1189;   Habeas  Corpns. 
Existence  of  remedy  bjr  petition  for  review  as 

affecting  right  to  writ  of  error,  see  Appeal 

and  Error,  |  10. 
Of  judgment,  in  same  court,  see  Judgment,  H 

294-314. 
Petition  in  nature  of  biU  of  review  to  obtain 

new  trial,  see  New  Trial,  |  166. 

REVISION. 

Of  statutes  as  constituting  implied  repeal,  see 
Statutes,  I  167. 

REVIVAL 

Of  action,  see  Abatement  and  Revival,  H  73, 
77. 

Of  cause  of  action  barred  by  statute  of  limita- 
tions, see  Limitation  of  Actions,  {|  157-163. 

REVOCATION. 

See  Cancellation  of  Instruments. 
Of  wiU,  see  WilU.  {  191. 

REWARDS.      . 

I  &  Under  Ky.  St  I  1936  (Russell's  St.  I 
3455),  providing  a  reward  for  the  capture  and 
return  of  an  escaped  convict,  a  part^r  was  enti- 
tled to  a  reward  although  the  convict,  because 
of  injuries,  had  al>andoned  the  idea  of  escape, 
and  asked  him  to  return  her  to  the  prison. — 
Mudd  V.  Woodslde  (Ky.)  321. 

i  14.  The  warden  of  the  penitentiary  keld 
not  warranted  by  Ky.  St.  {I  3798,  4688  (Russell's 
St.  II  5219,  4978),  in  refusing  to  pay  the  re- 
ward prescribed  bv  section  1E36  (Russell's  St. 
i  345$  for  retnming  an  escaped  convict  to  the 
penitentiary.— Mndd  y.  Woodslde  (Ky.)  321. 

RIGHT  OF  WAY. 

See  Easements. 

Way  of  necessity  incident  to  conveyance  of  min- 
ing rights,  see  Mines  and  Minerals,  {  56. 
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RINGS, 

Exemption  from  execution,  see  Exemptions,  | 
40. 

RISKS. 

Assumed  by   passengerg  on  freight  trains,  see 

Carriers,  §  280. 
Assumed  by  servant,  see  Master  and  Servant,  {{ 

203-222,  280,  288,  295. 
Within  insurance  i>ol!cy,  see  Insurance,  f  446. 

ROADS. 

See  Highways ;    Street  Railroad?. 

ROBBERY. 

Confessions,  see  Criminal  Law,  |  534. 

Error  in  instructions  cured  by  giving  other  in- 
structions, see  Criminal  Law,  f  823. 

Ground  for  continuance,  see  Criminal  Law,  § 
595. 

i  17.  Under  White's  Ann.  Pen.  Code.  art. 
RIG,  held  unnecessary  that  an  indictment  for 
robbery  allege  in  terms  that  the  property  was 
taken  against  the  person's  will. — Chancey  v. 
State  (Tex.  Cr.  App.)  42& 

{  20.  TTnder  an  indictment  charging  robt>ery 
by  violence  by  putting  the  prosecutor  in  fear 
of  life  and  bodily  injury,  evidence  that  defend- 
ant used  a  pistol  as  a  bludgeon  does  not  con- 
stitute a  variance.— Wyatt  v.  State  (Tex.  Cr. 
App.)  929. 

§  26.  In  a  prosecution  for  robbery,  evidence 
held  to  take  the  question  of  defendant's  guilt 
to  the  jury.— Ilughes  v.   Commonwealth   (Ky.) 

788. 

RULE  IN  SHELLEY'S  CASE. 

See  WiUs,  |  608. 

RULES. 

Of  carrier  of  passengers,  see  Carriers,  |  267. 

SALARY. 

Of  prosecuting  attorneys,  see  District  and  Pros- 
ecuting Attorneys,  S  5. 

Of  tax  collectors,  see  Taxation,  i  549. 

Validity  of  ordinance  imposing  license  fee  on 
persons  making  salary  loans,  see  Licenses,  |  7. 

SALES. 

See  Exchange  of  Property,  {  13. 

Exercise  of  power  of  sale  in  mortgage,  see  Chat- 
tel Mortgages,  i|  258,  207;   Mortgages,  §  341. 

Of  goods  damaged  in  course  of  transportation 
credit  of  proceeds  on  liability  for  damages, 
see  Carriers,  {  135. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
contract  of  sale,  see  Evidence,  i  4(X). 

Retention  of  possession  or  apparent  title  by  sell- 
er as  element  of  fraud  as  to  creditors  or  subse- 
quent purchasers,  see  Fraudulent  Conveyances, 
J  146. 

Right  of  assignee  of  contract  of  sale  to  recover 
for  fraud  on  assignor,  see  Assignments,  J  80. 

Validity  as  to  creditors  or  sul>seqnent  purchas- 
ers, see  Fraudulent  Conveyances. 

8ale»  ty  or  to  particular  cla»»e$  of  per$oni. 
See  Executors  and  Administrators,  i|  158,  329- 

380;    Receivers,  |  143. 
Mortgagees  or  trustees  under  power  in  mortgage. 

see  Chattel  Mortgages,  §{  258,  267. 


Sole*  of  particular  ipectei  of,  or  tttate*  or  {•- 

teretts  in,  property. 

See  Good  Will,  {  5;  Intoxicating  Liquon;; 
Mines  and  Minerals,  {§  54,  55 ;  Public  Lands. 
I  173. 

Decedent's  property,  see  Executors  and  Admin- 
istrators, H  329-380. 

Mortgaged  property,  see  Chattel  Mortgages,  if 
258,  267 ;   Mortgages,  I  341. 

Real  property  in  general,  see  Vendor  and  Pur- 
chaser. 

Seminary  property,  see  Colleges  and  Universi- 
ties, i  6. 

Balet  on  judicial  or  other  proceedingt. 

See  Execution,  (  306. 

By  executors  or  administrators,  see  Executors 
and  Administrators,  H  329-380. 

By  receivers,  see  Receivers,  j  143. 

Foreclosure  of  mortgages,  see  Chattel  Mortga- 
ges, {{  258,  267. 

On  partition,  see  Partition,  K  106,  109. 

Tax  sales,  see  Taxation,  i|  esi,  641. 

I.  REQUISITES  AHD  VAI.IDITY  OF 
COimtAOT. 

iS  19,  20.  A  contract  to  sell  a  one-half  in- 
terest in  a  horse  held  to  be  based  on  a  valuable- 
consideration.— Strother  V.  Miller  (Ky.)  358. 

I  21.  Consideration  for  notes  held  to  have- 
failed.— Mercliants'  Nat.  Bank  t.  Brisch  (Mo. 
App.)  76. 

i  .S6.  In  a  suit  against  a  buyer  for  the  price, 
held,  that  defenses  predicated  on  his  failure  to 
read  the  written  contract,  which  he  claimed 
did  not  express  the  real  agreement,  were  proper- 
ly rejected. — Phelps  v.  Jones  (Mo.  App.)  1067. 

{  38.  Rule  stated  as  to  what  a  buyer  must 
prove  to  be  entitled  to  rescind  for  fraudulent 
represeDtatious.— Phelps  v.  Jones  (Mo.  App.)- 
1067. 

{  .S8.  That  a  gas  machine  would  produce 
refuse  to  be  removed  in  some  way  was  a  ma- 
terial fact,  misrepresentation  as  to  wbi<4i  is  a 
ground  for  rescission  by  a  buyer. — Phelps  v. 
Jones  (Mo.  App.)  1067. 

{  38.  There  ipnj  be  fraud  b:^  a  seller  in  sup- 
pressing material  facts  and  circumstances,  as- 
well  as  in  direct  misrepresentation  if  the  buyer 
is  knowingly  suffered  to  deal  under  a  delusion. 
-Phelps  V.  Jones  (Mo.  App.)  1067. 

{  41.  Circumstances  stated  when  the  rule  of 
caveat  emptor  does  not  obtain.— Phelps  v.  Jone» 
(Mo.  App.)  1067. 

n.  coNSTRiroTioir   of   cohtbact. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  Evidence,  f  400. 

S  68.  A  bank  purchasing  all  the  property  of 
another  bank  on  hand  at  a  designated  future- 
date  held  entitled  to  certain  interest  on  notes 
and  bills  discounted  by  the  selling  bank  after 
the  date  of  the  contract.— Livingston  County 
Bank  v.  First  State  Bank  (Ky.)  829. 

$  71.  If  defendant  only  bought  the  lumber 
listed  in  a  stock  sheet,  he  could  only  be  re<)uired 
to  take  the  quantity  of  lumber  of  any  particular 
dimension  which  was  listed  therein. — Wm.  Cam- 
eron &  Co.  V.  Matthews  (Tex.  Civ.  App.)  192. 

$  81.  A  contract  requiring  plaintiff  to  fill  de- 
fendant's orders  for  lumber  "with  as  little  delay 
as  possible"  meant  in  a  reasonable  time. — Wm. 
Cameron  &  Co.  v.  Matthews  (Tex.  Civ.  App.) 
192. 

{  82.  Time  was  not  of  the  essence  of  a  con- 
tract to  sell  a  one-half  interest  in  a  horse  at  a 
stated  date,  and,  if  the  buyer  within  a  reasona- 
ble time  after  the  specified  date  offered  the  sum 
due,  it  would  be  a  sufficient  compliance  as  to 
time.— Strother  v.  Miller  (Ky.)  35a 
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(  87.  In  replevin  for  machinerr  sold  nnder 
written  orders  of  purchase,  a  catalogue  describ- 
ing the  machinery  was  properly  admitted  in  ev- 
idence as  part  of  the  sale  contract. — Robinson 
tc  Co.  V.  Ligon  (Mo.  App.)  590. 

m.  MODIFICATIOH   OR   BEBOnSIOX 
OF  OONTBAOT. 

(A)    By  Avreement  of  Parties. 

S  89.  A  contract  for  the  sale  of  cattle  held 
not  discharged  by  a  subsequent  contract;  there 
being  no  consideration  to  support  the  latter. — 
Whitsett  V.  Carney  (Tex.  Civ.  App.)  443. 

t  90.  A  promise  by  defendant  to  make  it 
right  with  plaintiff  for  hay  which  he  had  sold 
him,  which  proved  to  be  of  poor  quality,  held 
not  a  new  agreement  requiring  plaintiff's  action 
for  breach  of  warranty  of  quality  to  have  been 
based  on  it,  and  not  on  the  original  contract. — 
Broderick  v.  Ilartman  (Mo.  App.)  1060. 

nr.  PEBFOBMANOE    OF    OONTBACT. 

(B)  BlllB  of  Sale. 

t  14G.  Bills  of  sale  held  ineffective  to  pass  ti- 
tle on  the  grantor's  death  for  want  of  delivery. 
—Ashley  v.  Ashley  (Ark.)  778. 

(C)  Delivery    and    Aeeeptanee    of    Ooodu, 

i  152.  A  buyer  of  flour  for  delivery  in  car 
load  lots  on  his  giving  shipping  directions,  who 
breaches  the  contract  by  failing  to  give  shipping 
directioDR,  held  not  entitled  to  complain  of  the 
seller's  failure  to  perform  unless  the  latter  first 
repudiated  the  contract.— Majestic  Milling  Co. 
T.  Copeland  (Ark.)  521. 

II  176.  A  buyer  of  goods  for  delivery  in  car 
load  fots  on  his  giving  shipning  directions  from 
time  to  time  waives  any  delay  in  delivery  by 
consenting  thereto. — Majestic  Milling  °  Co.  v. 
Copeland  (Ark.)  521. 

I  176.  A  buyer  held  not  entitled  to  treat  the 
contract  as  abandoned  by  the  seller.— Majestic 
Milling  Co.  v.  Copeland  (Ark.)  521. 

H  177.  Purchasers  held  to  have  a  right  to  re- 
fuse to  accept.— Merchants'  Nat.  Bank  v.  Brisch 
(Mo.  App.)  76. 

V.  OPERATION  AHD  EFFECT. 

(A)  Transfer  of  Title  as  Between  Parties. 

i  2(X).  Where  a  buyer  agreed  to  inspect  and 
receive,  at  the  market  price  at  the  time  of  de- 
livery, all  railroad  cross-ties  the  seller  would 
place  upon  the  bank  of  a  certain  river,  the  prop- 
erty in  the  ties  would  not  pass  until  the  ties 
were  inspected,  received,  and  the  market  price 
agreed  on. — Indiana  Tie  Co.  t.  Phelps  (Ky.) 
833. 

i  214.  Title  to  tobacco  sold  held  not  to  pass 
until  certain  acts,  including  delivery,  had  been 
performed  by  the  seller. — Quisenberry  v.  Rucker 
(Ky.)  274. 

(B)  RiKhta  and  Llabllltlea  of  Seller  as  to 

Tklrd  Persona. 

Right  to  recover  property  as  against  attaching 
creditors  of  infant,  see  Infants,  i  31. 

VI.  WARRAITTTES. 

I  288.  In  replevin  for  machinery  sold  under 
written  orders  of  purchase,  an  objection  that 
defendant  was  concluded  by  the  express  war- 
ranty in  the  contract,  and  that  he  could  not 
avail  himself  of  the  breach  of  it  until  he  had 
complied  with  it  on  his  part,  held  properly  over- 
ruled.— Robinson  &  Co.  v.  Ugon  (Mo.  App.)  590. 

"VII,  REMEDIES    OF    8EIXER. 

(D)  Resale. 

i  339.  Where,  on  refusal  of  the  purchaser  to 
accept,  the  seller  resold  the  machine,  held,  that 


the  purchaser  would  be  liable  for  the  balance  of 
the  price.— Merchants'  Nat.  Bank  v.  Brisch  (Mo. 
App.)  76. 

(B)  Aetloas  for  Price  or  Valae. 

Alteration  of  note  for  price  as  affecting  right 
of  action  for  value,  see  Alteration  of  Instru- 
ments, I  23. 

Election  in  pleading  between  defenses,  see  Plead- 
ing 8  369. 

Joinder  of  causes  of  action,  see  Action,  i  45. 

Set-off  against  agent  in  action  by  undisclosed' 
principal,  see  Set-Off  and  Counterclaim,  |  46. 

{  340.  The  seller's  remedy  for  a  breach  of 
contract  to  sell  ties  held  an  action  for  damages 
for  breach  of  contract,  and  not  for  the  market 
price  of  the  ties.— Indiana  Tie  Co.  v.  Phelps 
(Ky.)  833. 

II  359.  In  an  action  for  the  price  of  brick, 
sold  contractors  for  the  construction  of  a  build- 
ing, evidence  held  to  show  that,  while  there  was- 
some  delay  in  the  construction  of  the  building, 
it  was  not  due  to  any  fault  of  plaintiff  in  deliv- 
ering the  brick,  and  that  no  complaint  on  ac- 
count of  delay  was  made  until  aiter  the  com- 
mencement of  the  action. — J.  S.  Minor  &  Sons 
V.  Paragon  Plaster  Co.  (Ky.)  268. 

(F)    Actions  for  Damases. 

I  383.  In  an  action  for  damages  for  breach 
of  a  contract  to  purchase  lumber,  evidence  held' 
not  to  support  a  verdict  for  plaintiff  in  the- 
amount  rendered. — Wm.  Cameron  &  Co.  r.  Mat- 
thews (Tex.  Civ.  App.)  192. 

S  384.  Measure  of  damages  in  an  action  for 
breach  of  a  contract  for  the  sale  of  railroad 
cross-ties  stated. — Indiana  Tie  Co.  v.  Phelp» 
(Ky.)   833. 

VIII.   REMEDIES    OE   BUTEB. 
(B)  Reeovery  of  Oooda. 

See  Exchange  of  Property,  (  13. 

I  399.  A  plaintiff  held  not  entitled  to  a  spe- 
cific attachment,  under  Civ.  Code  Prac.  {  249.— 
Quisenberry  v.  Rucker  (Ky.)  274. 

(C)  Aetlons  for  Breach  of  Contract. 

f  415.  Where  defendant,  in  an  action  for  the 
price  of  building  materials,  claimed  that  the  ma- 
terials furnished  were  defective,  the  burden  was 
on  him  to  prove  the  extent  of  his  damages. — 
Lelfer  Mfg.  Co.  v.  Gross  (Ark.)  1030. 

I  418.  Where  building  materials  furnished 
are  claimed  to  be  defective,  there  may  general- 
ly be  a  recovery  of  the  difference  between  their 
value  as  furnished  and  the  value  of  the  materials 
contracted  for.— Leifer  Mfg.  Co.  v.  Gross  (Ark.)' 
1039. 

(D)   Actions  and  Connterclalms  for  Breaeli- 
of  Warranty. 

See  Exchange  of  Property,  i  13. 

{  437.  A  buyer  who,  in  an  action  for  the  bal- 
ance of  the  price,  pleads  breach  of  warranty  and 
damages  therefor,  may  not  recover  the  partial 
payment  made  on  the  delivery  of  the  goods. — 
Erie  City  Iron  Woriis  v.  Noble  (Tex.  Civ.  App.> 
172. 

i  441.  Evidence  held  insufficient  to  show  the 
extent  of  damages  sustained  by  the  owner  of  a 
building  arisins;  out  of  alleged  defective  mate- 
rials furnished  therefor  by  plaintiff.— Leifer 
Mfg.  Co.  V.  Gross  (Ark.)  1039. 

IX.  ooEDinoirAi.  8ax.es. 

I  454.  A  sale  of  cattle  held  an  absolute  sale.— 
Whitsett  V.  Carney  (Tex.  Civ.  App.)  443. 

i  4.54.  "Absolute"  and  "conditional"  sales  de- 
fined and  distinguished.- Whitsett  v.  Carney 
(Tex.  Civ.  App.)  44.^ 
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f  468.  Absolute  title  to  a  shovel  leased  an- 
der  a  contract  providing:  for  its  conveyance 
upon  certain  conditions  at  the  expiration  of 
the  lease  held  not  to  pass  to  the  lessee  until  the 
latter  performed  all  the  conditions.— Cullin-Mc- 
Curdy  Const.  Co.  v.  Vulcan  Iron  Works  (Arte.) 
1023. 

f  473.  Where  a  steam  shovel  was  leased  to 
another  under  contract  to  transfer  it  at  the 
expiration  of  the  lease  if  the  lessee  performed 
certain  conditions,  a  subsequent  j^urdiaser  for 
value  without  notice  of  the  conditions  attached 
to  the  sale  acquired  no  greater  rights  than  the 
conditional  vendee  had  under  bis  contract. — Cul- 
lin-McCurdy  Const.  Co.  v.  Vulcan  Iron  Works 
(Ark.)  1023. 

I  480.  In  replevin  for  a  steam  shovel  leased 
by  plaintiff  to  defendant's  subcontractor  for 
three  months  with  a  conditional  agreement  to 
convey,  evidence  that  plaintiff's  attorney  agreed 
with  defendant  for  the  return  of  the  shovel  as 
soon  as  defendant  completed  the  work  it  was 
doing  held  not  admissible  under  the  issues. — 
Cullln-McCurdy  Const.  Co.  v.  Vulcan  Iron 
Works  (Ark.)  1023. 

SALOONS. 

See  Intoxicating  Liquors. 

SATISFACTION. 

See   Compromise   and   Settlement;     Payment; 

Release;  Tender. 
Of  judgment,  see  Judgment,  |  891. 

SAWMILLS. 

Venue  of  action  against  tram  read  as  appurte- 
nant to  sawmill,  see  Railroads,  |  22. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Colleges  and  Universities. 

n.  PVBUO   SCHOOI.8. 

(A)  EstabllBtament.  School  Landa  «nd 

Funds,  and  Revnintton   In 

Oeneml. 

Disposal  of  school  lands  in  general,  see  Public 

Lands,  g  173. 
Subject  and  title  of  statute,  see  Statutes,  |  122. 

i  10.  Laws  1909,  p.  17,  c.  12.  held  not  in- 
Talid.— Charlton  v.  Cousins  (Tex.)  422. 

I  10.  Laws  1909,  p.  17,  c.  12,  held  not  invalid 
on  the  ground  that  ft  allows  national  banks  to 
become  depositories,  and  that  the  assumption  of 
such  duties  are  beyond  the  powers  of  a  national 
bank.— Charlton  t.  Ck>asina  (Tex.)  422. 

(B)  Creation,  Alteration,  Bxlatenee,  and 
Dluolatlon  of  Districts. 

I  41.  Where  one  school  district  goes  entirely! 
out  of  existence  by  being  annexed  to  or  merged 
in  another,  if  no  arrangements  are  made  re- 
specting the  property  and  liabilities  of  the  dis- 
trict that  ceases  to  exist,  the  sul>sisting  district 
will  be  entitled  to  all  the  property,  and  answer- 
able for  all  the  liabilities.— Abler  v.  School  Dist. 
of  St.  Joseph  (Mo.  App.)  564. 

(O   Oo-vemment,  Oliloers,  and  Dlstrlet 
Meetings. 

{  48.  A  county  superintendent  of  public  in- 
struction held  anthonzed  to  employ  counsel  to 
assist  the  county  attorney  in  prosecuting  an  ac- 
tion against  a  publishing  company  for  breacb  of 
a  bond  given  under  Ky.  St.  1903,  fi  4423,  4424, 
and  pay  a  reasonable  fee  for  bis  services  if  they 
were  necessary.— Money  v.  Beard  St  Marshall 
(Ky.)  282. 

i  53.  A  superintendent  of  schools  heM  to  have 
authority  to  appoint,  on  June  29th,  a  school 


trustee  to  fill  a  vacancy  to  occur  on  July  1st, 
in  the  same  year,  where  his  term  extended  be- 
yond that  date.— Terry  ▼.  Comett  (Ky.)  870. 

(D)  District  Propertr,  Contracts,  and 
lilabllltles. 

Contracts  for  compensation  of  county  attorney, 
see  District  and  Prosecuting  Attorneys,  {  5. 

(B)  blatrtot  Debt,  Beonrltlea,  and  Tax- 
ation. 

I  97.  Power  of  school  district  taxpayers  to 
levy,  a  tax  for  school  purposes  and  the  issue 
of  bonds,  under  Acts  1!K)9,  nutting  into  effect 
Const,  art.  7,  j  3  (AcU  1909,  c.  12,  f  154). 
stated.— Itasca  Independent  School  Dist.  v.  Mc- 
Elroy  (Tex.  Civ.  App.)  1011. 

I  97.  In  independent  school  districts  elections 
to  determine  the  questions  of  issuing  Iwnds  and 
special  taxation  should  be  ordered  by  the  school 
trustees. — Itasca  Independent  School  Dist.  y. 
McElroy  (Tex.  Civ.  App.)  lOlL 

I  102.  A  transfer  by  a  county  court  of  tlie 
children  and  school  tax  of  J.  from  one  school 
district  to  another  under  Kirby's  Dig.  |i  7639- 
7644,  held  not  to  effect  a  transfer  of  nis  proper- 
ty ;  this  being  done  only  by  a  different  proceed- 
ing provided  for  by  Kirby's  Dig.  ii  7540-1 544,  so 
that  the  school  tax  on  railroajd  property  cross- 
ing tbe  land  of  J.  belonged  to  the  district  io 
which  the  land  was  located,  so  that  an  order  of 
the  county  court  transferring  the  tax  to  the 
other  district  was  void.— School  Dist.  No.  4  v. 
School  DUt  No.  84  (Ark.)  238. 

{  103.  Power  of  trustees  of  an  independent 
school  district,  under  Acts  1909,  c.  12,  |  154. 
to  fix  the  rate  of  taxation  for  maintenance  of 
school  and  payment  of  principal  and  interest  on 
bonds  issued  for  school  purposes,  stated. — Itasca 
Independent  School  Dist.  v.  McElroy  (Tex.  Civ. 
App.)  1011. 

{  103.  Under  Acts  1909,  c.  12,  f  154,  an  elec- 
tion to  authorize  a  tax  for  school  purposes  is 
not  void  because  the  order  and  notice  of  such 
election  failed  to  state  that  the  rate  would  be  .W 
cents  on  the  $100  property  valuation,  or  less 
than  that  amount. — Itasca  Independent  School 
Dist.  V.  McElroy  (Tex.  Civ.  App.)  1011. 

I  107.  Ejquity  has  jurisdiction  to  restrain 
the  illegal  transfer  and  collection  of  school  tax- 
es made  pursuant  to  a  void  order  of  tbe  county 
court.— School  Dist.  No.  4  t.  School  Dist  No. 
84  (Aric.)  238. 

(G)  Tcaeken. 

{  130.  Where  a  teacher's  certificate,  dated 
September  6,  1904,  r^ted  that  it  was  for  the 
term  of  one  year  from  this  date  unless  revoked, 
a  writing  wnich  followed  the  signature,  "good 
till  the  next  regular  examination,  March,  1905," 
held  not  to  limit  the  duration  of  the  certificate. 
—Abler  t.  School  Dist.  of  St.  Joseph  (Mo.  App.) 
564. 

{  131.  Where  a  school-teacher  has  a  certifi- 
cate aa  a  licensed  teacher,  at  the  time  of  em- 
ployment, it  is  not  required  that  it  extend  to  the 
end  of  the  term  of  the  employment ;  all  that  is 
required  is  that  it  l>e  renewed  at  its  expiration. 
—Abler  t.  School  Dist.  of  St  Joseph  (Mo.  App.) 
564. 

I  131.  Where  a  school-teacher  was  compe- 
tent, and  had  a  certificate  to  that  effect,  and  his 
contract  was  lawful,  that  his  certificate  did  not 
state  that  it  was  either  first  or  second  class  held 
not  to  affect  its  validity.— Abler  v.  School  Dist. 
of  St.  Joseph  (Mo.  App.)  564. 

SECONDARY  EVIDENCE. 

See  Oiminal  Law,  ff  898-404;    EMdence,  fi 

158-175. 


Topics,  dlvitloni,  *  section  (|)  NUMBERS  ta  this  Index,  *  Dec.  *  Amer.  Digs.  *  Reporter  bidttas  agraa 


Digitized  by  VjOOQIC 


INDEX-DIGEST. 


1259 


SECURITY. 

See  Chattel  Mortgages;  Mortgages;  Principal 
and  Surety. 

Collateral  security  in  general,  see  Pledges. 

For  costs,  see  Costs,  |  110. 

In  proceedings  for  injunction,  see  Injunction,  | 
241. 

In  replevin,  see  Replevin,  |  126. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, H  384-395,  1234,  1244. 

SEDUCTION, 
xz.  caonxAii  bespoxsibilitt. 

See  AI>duction. 

I  40.  In  a  prosecntlon  for  seduction,  evi- 
dence of  ttie  prosecuting  witness  that  the  child 
resembled  accused  held  admissible.— Adams  t. 
State  (AA.)  76& 

SELF-DEFENSE. 

Defense  to  prosecution  for  homicide,  see  Homi- 
cide. H  114,  193,  200. 

SEMINARIES. 

See  Colleges  and  Universities,  {  6. 

SEPARATE  ESTATE. 

Of  husband  or  wife,  distinguished  from  com- 
munity property,  see  Husband  and  Wife,  {{ 
258-276. 

Of  married  woman,  see  Husband  and  Wife,  Si 
115-179. 

SEPARATE  MAINTENANCE. 

See  Husband  and  Wife,  {{  278-297. 

SEPARATION. 

Of  family,  as  affecting  homestead   right,   see 

Homestead,  |  159. 
Of  husband  and  wife,  see  Divorce:    Husband 

and  Wife,  H  278-297. 
Of  witnesses  at  trial,  see  Criminal  Law,  I  66S : 

Trial,  i  41. 

SERVANTS. 

See  Master  and  Servant. 

SERVICE. 

Of  process,  see  Process,  |{  61,  96. 

SERVICES. 

See  Master  and  Servant;    Work  and  Iiabor. 

Damages  for  loss,  see  Damages,  {  37. 

Liens  on  real  property  for  services  rendered,  see 

Mechanics'   Liens. 
Of  broker,  sufficiency  to  entitle  to  compensation, 

see   Brokers,   §§   54-57. 

SERVITUDE. 

See  ESasements. 

Additional  servitude,  see  Eminent  Domain,  J 
119. 

SET-OFF  AND  COUNTERCLAIM. 

Burden  of  proof,  see  Evidence,  |  96. 
Pleading  matter  of  set-otC  or  counterclaim,  see 
Pleading,  {  140. 


Z.  NATVBE  AND  OBOVHDS  OF 
REMEDY. 

f  8.  A  jparty  sued  for  goods  sold  by  a  nonres- 
ident bavmg  no  property  in  the  state  and  no 
agent  upon  whom  service  could  be  made  may 
set  up  as  an  equitable  set-off  the  breach  of  an- 
other contract  with  plaintiff  for  the  purchase 
of  other  goods.— Ewing  Merkel  Electric  Co.  v. 
Lewisviile  Light  &  Water  Co.  (Ark.)  509. 

XL  SUBJECT-MATTER. 

I  31.  In  an  action  by  a  fhther  to  restrain  bis 
children  from  interfering  with  his  possession  of 
land,  a  claim  of  one  of  the  defendants  for  com- 
pensation for  services  as  a  nurse  conld  not  be 
litigated  therein.— Davis  t.  Davis  (Ark.)  525. 

I  46.    Purchaser  of  goods  from  agent  of  known 

Enncipal   held  not  entitled  to   set  off  against 
im  a  debt  due  from  the  agent. — John  Monroe 
&  Co.  V.  Adamo  (Ky.)  296. 

I  46.  In  an  action  for  the  price  of  goods, 
held,  under  the  facts,  that  the  purchaser  was  en- 
titled to  set  off  a  claim  against  the  seller. — John 
Munroe  &  Co.  v.  Adamo  (Ky.)  296. 

SETTING  ASIDE. 

Award    of    arbitrators,    see    Arbitration    and 

Award,  f  7& 
Indictment  or  information,  see  Indictment  and 

Information,  {  140. 
Judgment,  see  Judgment,   H  336-377. 
Sale  of  property  of  decedent,  see  Executors  and 

Administrators,  I  380. 
Verdict,  see  New  Trial. 

SETTLEMENT. 

See  Compromise    and    Settlement;    Payment; 

Release. 
Of  acconnts  of  executors  or  administrators,  see 

Executors  and  Administrators,  f  470. 
Of  administration  of  community   property   on 

death  of  husband  or  wife,  see  Husband  and 

Wife,  I  276. 
Of  bill  of  exceptions,  see  Criminal  Law,  {  1002 ; 

Exceptions,  Bill  of,  f  43. 
Of  case  or  statement  on  appeal,  see  Appeal  and 

Error,  {  569 ;   Criminal  Law,  {  1090. 

SEHLERS. 

On  public  lands,  see  Public  Lands,  {  173. 

SEWERS. 

See  Drains. 

SEXUAL  INTERCOURSE. 

See  Incest;   Rape;   Seduction. 

SHELLEY'S  CASE. 

Rule  in,  see  Wills,  i  606. 

SHERIFFS  AND  CONSTABLES. 

False  personation,  see  False  Personation,  |  4. 
Sheriff's  deed,  see  Execution,  |  306. 

m.  POWERS,  DUTIES,  AHD  UABIU<. 
TIES. 

As  tax  collectors,  see  Taxation,  H  549-570. 

Presumption  of  damages  from  failure  to  make 
true  return  to  summons,  see  Damages,  |  4. 

Right  to  attack  conveyance  as  in  fraud  of  cred- 
itors, see  Fraudulent  Conveyances,  {  222, 

{  139.  One  claiming  title  to  property  attached 
as  the  property  of  a  debtor  held  entitled  to  re- 
cover from  the  sheriff  and  the  sureties  on  his 
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indemnity  bond  the  full  value  of  the  property.— 
Griffin  T.  Terry  (Tex.  Civ.  App.)  115. 

IT.  UABIUTIES    ON    OFFICIAL 
BONDS. 

{  170.  An  action  on  the  bond  of  a  sheriff  for 
a  false  return  held  to  sound  in  tort,  permitting 
a  recovery  of  nominal  damages  only  unless  sub- 
stantial injury  resulted  from  the  false  return.— 
State  ex  rel.  Armour  Packing  Co.  v.  Dickmann 
(Mo.  App.)  29. 


SHOOTING. 

■iminal   offense 
15. 

SIDEWALKS. 

fects  or  obstr 
itions,  gi  T5i^ 

SIGNALS. 


Constituting   criminal   offense    in   general,    see 
Weapons,  g  15. 


Injuries  from  defects  or  obstructions,  see  Mu- 
nicipal Corporations,  gg  759-822. 


SPECIFICATIONS. 

public  improvements,  see  Municipal  (3on>o- 
:ions,  g  314. 


For 
rations, 


From  trains,  see  Railroads,  g  415. 

SIGNATURES. 

Forgery,  see  Forgery. 

Judicial  notice  of  signature  of  court  officer,  see 

Criminal  Law,  {  304. 
To  case  or  statement  on  appeal,  see  Appeal  and 

Error,    |    569. 

SIMULATION. 

Conveyances  and  transactions  in  fraud  of  cred- 
itors, see  Fraudulent  Conveyances. 

SLANDER. 

See  Libel  and  Slander. 

SOCIAL  CLUBS. 

Liability  to  liquor  tax,  see  Intoxicating  Liquors, 
§  50. 

Sale  of  liquors  by  agent,  see  Intoxicating  Liq- 
uors, g  160.  . 

Unauthorized  sale  of  liquors,  see  Intoxicating 
Liquors,  g  146. 

SOLICITORS. 

See  Attorney  and  Client. 

SPECIAL  FINDINGS. 

See  Trial,  gg  351,  365. 

SPECIAL  INTERROGATORIES. 

See  Trial,  gg  351,  365. 

SPECIAL  PROCEEDINGS. 

See  Habeas  Corpus ;  Mandamus ;  Motions;  Pro- 
hibition. 

.\ppllcation  for  liquor  license,  see  Intoxicating 
Liquors,  g  74.  „        ,     ,       .. 

EMtablishment  of  boundaries,  see  Boundaries,  gg 

SPECIAL  VENIRE. 

See  Jury,  g  70. 

SPECIAL  VERDICT. 

See  Trial,  gg  351,  365. 

SPECIFICATION  OF  ERRORS. 


SPECIFIC  ATTACHMENT. 

To  recover  goods  purchased,  see  Sales,  g  399. 

SPECIFIC  PERFORMANCE. 

II.   OONTBAOTS  ENFORCEABI.E. 

g  58.  Provisions  of  a  contract  as  to  damage» 
in  case  of  nonperformance  held  not  to  preclude 
Mpecific  performance. — Hudman  y.  Henderson 
(Tex.  Civ.  App.)  186. 

m.   GOOD  FAITH  AND  DIUaENCE. 

g  101.  Where  a  party  covenanted  to  convey 
the  mineral  in  certain  lands  on  payment  of  a 
certain  sum,  his  refusal  to  convey  on  demand 
was  a  waiver  of  tender  by  the  purchaser  giving 
him  an  immediate  action  for  specific  perform- 
ance.—Neal  y.  Finley  (Ky.)  348. 

SPIRITUOUS  LIQUORS. 

Regulation  of  manufacture  and  sale,  see  In- 
toxicating Liquors. 

SPOLIATION. 

Of  instruments,  see  Alteration  of  Instruments.. 

STALE  DEMANDS. 

Laches  in  general,  see  Equity,  g  73. 

STARE  DECISIS. 

See  Courts,  g  91. 

STATE  BANKS. 

See  Banks  and  Banking,  g  138. 

STATEMENT. 

Accompanying  assignment  of  errors,  see  Appeal 
and  Error,  g  742. 

Admissions,  see  Evidence,  gg  213-20.}. 

By  accused  or  other  persons  as  part  of  tes  ges- 
tsB,  see  Criminal  Law,  g  306. 

By  parties  or  other  persons  as  part  of  res  gestffi, 
see  Evidence,  gg  127,  128. 

By  witness  inconsistent  with  testimony,  see  vv'.> 
nesses,  gg  379-388.  .„    ^„„  ^,^ 

Declarations,  see  Criminal  Law,  gg  423-4.47; 
Evidence,  gg  267-274. 

Hearsay,  see  Evidence,  Sg  317,  318. 

Of  case  or  facts  for  purpose  of  review,  see  Ap- 
peal and  Error,  gg  537,  548,  5G9;  Criminal 
Law,  g  1099. 

Of  claim  against  estate  of  decedent,  see  Ex- 
ecutors and  Administrators,  |  227. 

Of  grounds  for  continuance,  see  Continuance, 
g  46. 

Of  loss  under  insurance  policy,  see  Insurance,  g 
.'m9. 

Of  mechanic's  lien,  see  Mechanics'  Liens,  g  118. 

Of  plaintiff's  demand,  see  Pleading,  g  72. 

STATES. 

Courts,  see  Courts. 

Right  of  state  to  review  in  criminal  prosecu- 
tion, see  Criminal  Law,  g  1024. 

n.   GOVERNMENT  AND  OFFICERS. 


In  assignment  of  errors,  see  Appeal  and  Error.    Mandamus  to  state  boards  or  officers,  see  Man- 
gg  730,  731.  "  •  "■' 


damns,  g  87. 
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m.  PBOPEBTT,  OOXTRAOTS,  AHD 
UABIUTIES. 

Disposal  of  public  lands,  see  Pablic  Lands,  U 
173-17" 


173-17& 


STATISTICS. 


Judicial  notice  of  statistical  facts,  see  Evidence, 
J12. 

STATUTE  OF  FRAUDS. 

.Bee  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

Bee  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  Tarious  specific  topics. 

Charging  statutory  offenses,  see  Indictment  and 
Information,  §§  110,  111. 

Constitutionality  in  general,  see  Ck>nstitutional 
Law. 

Municipal  ordinances,  see  Municipal  Corpora- 
tions, II  112,  121. 

Statute  of  frauds,  see  Frauds,  Statute  of. 

Statute  of  limitations,  see  Limitation  of  Actions. 

ni.   S1TBJECTS  Ain>  TITUBS  OF  ACTS. 

Municipal  ordinances  oi  by-laws,  see  Municipal 
Corporations,  {  112. 

I  122.  Laws  1909,  p.  17,  c.  12,  relating  to 
the  county  depository  for  school  funds,  held  not 
subject  to  the  objection  that  it  is  not  within 


the  title  of  the  act.— Charlton  t.  Goasins  (Tex.) 
422. 

V.  BEPEAL,    SUSPENSION,    EXPIKA- 
TION.   AND   BEVEVAIi. 

Repeal  of  ttatute*  relating  to  particular  tub- 

ieoti. 
See  Nuisance,  |  75. 
Jurisdiction,  see  Courts,  1 1. 
Laws  relatmg  to  punishment  for  larceny,  see 
Larceny,  |  8& 

I  168.  Repeals  by  implication  held  not  fa- 
vored.—Davidson   V.   Schmidt  (Mo.  App.)   552. 

I  159.  The  repugnancy  essential  to  the  re- 
peal of  an  old  statute  by  a  new  one  determin- 
ed.—Texas  &  P.  Ry.  Co.  V.  Mosley  (Tex.)  90. 

I  167.  Prior  statutes  may  be  repealed  by  im- 
plication by  subsequent  laws. — Davidson  v. 
Schmidt  (Mo.  App.)  552. 

VX.  CON8TBUOTION    AND    OPERA- 
TION. 

(A)  OenersI  Rales  of  Oonatmetlon. 

Allegations  in  indictment  or  information  as  to 

frovisos  and  exceptions,  see  Indictment  and 
nformation,  |  111. 

I  228.  "Office  of  proviso  in  statute,  stated."— 
Brown  v.  Patterson  (Mo.)  1. 

(B)  Partlenlmr  Claaaea  of  Btetntea. 

Statutes  imposing  penalties  for  sale  of  liquors 
to  drunkards,  see  Intoxicating  Liquors,  |  178. 

<D)  Retroaetlve  Operation. 
Taxes  on  corporations,  see  Taxation,  |  113. 


VNITED  STATES. 

STATUTES  AT  LARGE. 

1898,   July  1,   ch.  541,   | 

70,  30  Stat.  565  (TT.   S. 

Comp.  St.  1001.  p.  3451)  879 
1907,  March  4,  cb.  2839,  I 

2.  34  Stat.  1416  (IT.  S. 

Comp.  St.  Supp.  1909,  p. 

inof 884 

COMPILED  STATUTES 

1901. 

Page  3451 879 

COMPILED    STATUTES 
SUPP.  1909. 

Page  1170. 984 

ARKANSAS. 

CONSTITUTION. 

Amend.  5 1021 

Art.  7,  fl  4,  5 757 

Art  7   §34 265 

Art.  16,  I  13 1021 

KIRBY'S  DIGEST. 

I  8.-)! 1019 

1  950 234 

1233 203 

1848 1027 

1414,  1415 774 

2234 1028 

2679,  2881-2683 1029 

I  2754 525 


STATUTES  CONSTRUED. 

i   3138 1029 

I  3157-3150 506 

3224 1026 

3244 244 

3629 1037 

3823 7.58 

3066 1021 

4035 255 

4431 255,  1028 

4976,  4993 1039 

li  5083,  5999 259 

I  6021 758 

r  6026-6029 2.W 
6290 748 

i  6311 762 

U  6022-6632 516 

If  6661-6663 752 

I  7114 747 

U  7540-7544,  7639-7044. .  238 
i  8012,  snbd.  5 264,  525 

LAWS. 

1905,  p.  492.  {4 234 

1907,  p.   162. 754 

1907,  p.  162,  I  1 239 

1009,  p.   246. 1021 


XENTUOKT. 

CONSTITUTION. 


I  51 

106 

157 

160 

161 

164 

170 

i  171,  181. 


840 
386 
840 
369 
282 
843 
286 
339 


CIVIL  CODE  OF  PRAC- 
TICE. 

ilO 882 

29 407 

70 86S 

90 886 

96,  subsec.  3 882 

t  111 882 

I  113 268 

i  134. 408,  861 

I  249 274 

I  3S8 8«1 

(  391 360 

«  4.« 868 

U  444,  440.- 882 


477. 
490. 
518. 
616. 
661. 
724. 
738. 
756. 


896 
304 
360 
869 
882 
352 
362 
861 


CRIMINAL  CODE  OF 
PRACTICE. 

I  153 393 

I  225 855 

11240,241 797 

i  281 792,  794,  856 

GENERAL  STATUTES  1883. 
Ch.  02,  art.  8,  |  17 894 

GENERAL  STATUTES  1888. 
Ch.  63,  art.  1,  |  8.. 310 
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STATUTES  1903. 

{4143 386 
f  4423,  4424 282 

STATUTES  1909. 

I  127  (Russell's  St.  %  4~riO)  282 
i  32:{  (Russell's  St.  fi  23(16)  412 
$  470.  sulxls.  6,  7  (Russell's 

St.   i   177.5) 384 

I  40.5  (Russell's  St.  «  2001)  310 
8  .500  (Russell's  St.  <  2070)  &50 
i  070  (Russell's  St.  I  44(0)  345 
8  9.50  (Russell's  St.  S  27S4)  791 
8§  10(5.5.  1068  (Russell's  .St. 

§S  4161,  4164) 366 

88  11.5.3.  n.5.5  (Russell's  St. 

$8  .1771,  377.3) 794 

f     1212    (Russell's    St.     | 

3470)     288 

88  1.103.  1403  (Russell's  St. 

§8  .-WIO,  .3821) 366 

§     1007     (Russell's     St.    { 

2100)    296,  879 

I     1030    (Russell's     St.    f 

.'i45.5)     ...  ,     321 

88   10.5.5,  YoSf!,'  iohf)'  (RuV- 

sell's   St.   §8   1807,    1808. 

1811)    327 

8  2117  (Russell's  St.  §  (j7)  866 
i  2.328  (Russell's  St.  8  201)  828 
§    2403    (Russell's     St.    { 

2.38.3)     ;  270 

g  2.5.57b,  Rubd.  3  (Russell's 

St.  8  3630) 316 

8   20S0 339 

88  3094,  .3096,   3100  (Rus- 
sell's  St.   §8   1205,   12(n, 

1211)  .860 

8§  3131,  31.32,  .37.53  (Riis- 

soll's   St.   8S   1240,   1241, 

485.5)  .'869 

I    .3760    (Russell's    St.    I 

4862) 894 

S    3798    (Russell's    St.    I 

./>219)   :  321 

H  38.55,  .3857,  .3858  (Rus- 

sell's   St.  §1  3885,  3887, 

388m  .'800 

{    3870    (Russell's    St.    { 

3901)  ?  854 

it  3896.  3897  (Russell's  St. 

il  3919,  3020) 301 

{I  4a30,  4056  (Russell's  St. 

Si   .5922,  5948) 894 

i    4067    (Russell's    St.    f 

5959)  386 

8    4162    (RusseU's    St.    | 

6022)  "894 

S    4241    (RusseU's    St.    t 

6170)  '386 

8§  4242.  4263  (Russell's  St. 

H  6171,  6226) 408 

i    4484    (Russell's    St.    i 

5762)  :  412 

{    4688    (Russell's    St.    | 

4978)  :  321 

{    4704    (Russell's    St.    I 

2.5<W)  !  280 

§  4827 271 

RUSSELL'S  STATUTES. 
f  67  (St.  1009,  I  2117) ....  866 
I  291  (St.  1909,  i  2.328). . .  828 
h    1205,    1207.    1211    (St. 

1000.     18     3094,     3096, 

3100) 860 

81  1240,  1241  (St.  1909,  8S 

3131.  3132) 309 

8  1775  (St.  1909,  i  470, 

subds.  6,  7) 384 

88  1807,  1808.  1811  (St. 

1000,  18  1955,  1906, 

1959)  327 

t  2061  (St.  1909,  8  49m. . .  310 
I  2070  (St.  Ip09,  8  500). , .  850 


i  2100  (St  1009,  I  19071 

2306  (St.  1909,  8  323). . .  412 
2383  (SL  1900,  2463). .  270 
2563  (St.  1909,  4794) . .  280 
2784  (St  1909,  950). . .  791 
3455  (St  1909,  1936). .  321 
3479  (St  1909,  1212). .  288 
3639  (St  1909,  8  2557b, 

subd.  3) 316 

88  3771.  .W3  (St  1909,  8} 

II.'n!.  11.55) 794 

88  3810,  3821  (St  1909,  8S 

1303.  140.3) 366 

88  3S8.5,  3887.  3888  (St 
1009.  §g  3855,  8867, 

.38.58)   896 

I  .3901  (St.  1909,  I  3870). .  854 
88  3019,  .3020  (St  1909,  8f 

.3896,  3897) 301 

88  41C1,  4164  (St  1909,  88 

106.5,  1008) 366 

{  4400  (St.  1!»09,  8  67^. . .  345 
I  47.50  (St.  1009.  J  127).  ..  282 
{  4.S.5.5  (St.  1  !»(>!>,  8  3753).  .  369 
8  48C2  (St.  1909.  8  3760). .  894 
88  4978,  5219  (St  1909,  81 

4fi.88,   3798) 321 

I  .5702  (St  1909.  8  4484). .  412 
88  -5022,  .5948  (St  1909,  88 

40;«»,  40.50) 804 

i  .50.50  (St.  1900.  8  4067). .  886 
i  0022  (St.  1909.  8  4162). .  894 
8  0170  (St.  1000.  8  4241). .  386 
88  6171,  6220  (St  1909,  H 
4242,  4203) 408 

LAWS. 
1863-64,  ch.  306 412 


MISSOURI. 

CONSTITUTION  1820. 
Art.  5,  8  6 552 

CONSTITUTION  1865. 
Art.  6,  8  13 552 

CONSTITUTION  1875. 

Art.    6,    8    22    (Ann.    St 
1906,  p.  234) 652 

WAGNER'S  STATUTES 
1872. 

Ch.  41,  art.  3,  f  2 552 

Ch.  82,  art.  1,  8  8 652 

REVISED   STATUTES   1899. 

8  130  (Ann.  St  1906,  p. 

379)  ...1084 

8  564  (Ann.  St  1906,  p. 

503)  .\V?...1124 

8  5^  (Ann.  St.  1906,  p. 

608) 588 

8  640  (Ann.  St  1906,  p. 

660)  ....1084 

8  11()2  (Ann.  St  1006,  p. 

938) 59 

8  1105  (Ann.  St  1906,  p. 

945)  "...  672 

f  1111  (Ann.  St  1906^  p. 

96.3)  ^...  588 

8  1417  (Ann.  St  1906,  p. 

1116) 530 

8  1674  (Ann.  St  1906,  p. 

1217)  652 

8  2164  (Ann.  St.  1006,  p. 

1388)  40 

8  2196  (Ann.  St  1906,  p. 

1406)  ;..,  67 

8  271()  (Ann.  St  1906,  p. 

1595) 42 


8  2864.  Amended  by  Laws 

1905,  p.  136,  8  1  (Ann. 

St  1906,  p.  1637) 64S 

88  2913,  2914  (Ann.  St 

1906,  pp.  1675,  167^...  502 
8  3017  (Aon-  St.  1906,  p. 

1728)  ".1074 

8  3050  (Ann.  St  1906,  p. 

17.50)  ...1009 

8  3144  (Ann.  St  1906,  p. 

1786) 69 

8  34(H  (Ann.  St  1906,  p. 

19.30)  1068 

8  3801  (Ann.  St.  1906,  p. 

2ir,l)  552 

88  42(i5,  4287,  4271.  4270, 

4281   (Ann.  St  1906,  pp. 

2338.   2342,   2345,   2354, 

2355) T 

8  434<i  (Ann.  St  1906,  p. 

2382)    :..7,  29 

88   4465,    4474    (Ann.    St 

1906,  pp.  2450,  2453)...  1094 
8  4652  (Ann.  St  1906,  p. 

.2520)    :...%T 

8  4656  (Ann.  St  1906,  p. 

2536) 1 

88  5989.  5991,  67.59  (Ann. 

St  1906,  pp.  3024,  3028, 

.3327)  531 

8  7890  (Ann.  St  1906,  p. 

.3746)  '.:.  539 

8  7908  (Ann.  St.  1906,  p. 

3761)  '...     ^f 

8  7969  (Ann.  St.  1906,  p. 

3789) eS 

8  7976  (Ann.  St.  1906,  p. 

3792) 540 

8  8766  (Ann.  St  1906,  p. 

4068)  ...1084 

ANNOTATED    STATUTES 
1906. 

Page  234,  8  22 652 

8  1.30 10&1 

88  46.3-65  to  463—50 548 

I   .564 1124 

I  582 588 

i  640 1084 

8  1102 59 

8  1105 672 

8  1111 

8  1417 

8  1674 

8  2164 40 

67 
78 
79 
42 
54» 


588 
5,30 
5.52 


2196. 
2477. 
2627. 
2718. 
2864 

8  2913,  2914 592 

3017 1074 

3050 1099 

3144 69 

3404 1066 

3891 652 

8  4265,  4267,  4271,  4279, 

4281    7 

8  4340 7.  29 

8§  4465,  4474 1094 

I  4652. 1,  7 

I  4656 1 

§8  5989,  5991,  6759 531 

I  7890..-. 639 

I  7908 3!> 

I  7969 63 

8  7976 540 

8  8766 1084 

LAWS. 

1872,  p.  44,  8  1 652 

1901,    p.     140    (Ann.    St 

1906,  8  2627) 79 

1905.  p.  1.36,  8  1  (Ann.  St 

1906,  8  2864) 543 
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1905,  p.  250,  H  55.  60 
(Ann.  St.  1906^  H  463- 
56  to  46»-58) 548 

1907.  p.  859.  {  1 1100 

HEW  MEXICO. 

COMPILED  LAWS  1897. 
1198,241.242 708 

LAWS. 
1880,  ch.  27 708 

TEHITESSEE. 

LAWS. 

1889,  ch.  161 1016 

1903,  ch.  2.';8.  Repealed 
by  Laws  1907,  ch.  602. .  613 

1905,  ch.  613 613 

1907,  ch.  641 1016 

1907,  d».  602 613 

1907,  ch.  602,  f  30 613 

TEXAS. 

CONSTITUTION. 

Art.  1,  I  9 922 

Art.  3,  I  46 906 

Art.  7,  I  3 1011 

Art.  8,  81  5,  8 729 

Art.  11,  (9 904 

Art.  17,  {  1.... 1011 

CODE  OP  CRIMINAL  PRO- 
CEDURE 1895. 
Art.  2.'57 922 

Art.  4.">8 em 

Art.   470 101 

Art.  695 908 

Art.    790.      Amended    by 

Laws  1907,  ch.  118 681 

Art    823 929 

PENAL  CODE  1885. 
Art.   41.., 647 


Arts.  333,  335 <...  639 

Art.   362b 99 

Art.   717 424 

Arts.  721,  727 937 

Art.   750 918 

Art.  841 651 

Art.   877 101 

Art.    881.      Amended    by 

Laws  1897,  ch.  67 101 

Art.  lOlOh 458 

WHITE'S  ANNOTATED  P& 
NAL  CODE. 

Art.   713 676 

Art.   856 426 

REVISED  STATUTES  1895. 

Art.   226 216 

Arts.  447,  462 972 

Art.   600 729 

Art.  642,  subd.  14 417 

Art.   941 904 

Arts.  1040,  1042 85 

Art.   1256 683 

Art.   1375 723 

Art,   1465 221 

Art.    1882 718 

Arts.  2284.  2291f.    Amend- 
ed by  Laws  1907,  ch.  01, 

{  1.. 90 

Art.  2967 712 

Art.  2989.  i  8.     Amended 
by  Laws  1909,  ch.  34. . .  99 

Art.  3012 99 

Art.  3150 908 

Art.  3379 488 

Art.  4640 450 

Art.  5083 729 

Arts.  6343-6345 468 

SAYLES'  ANNOTATED  CIV- 
IL STATUTES  1897. 

Art.   225 782 

Arts.  297,  289,  300 205 

Art.   626 196 

Art.    994a.      Amended   by 

Laws  1909,  ch.  42 622 

Art.   1990 431 


Art.  2286 90 

Art.    2312.      Amended   by 

Laws  1907,  ch.  165 431 

Arts.  2495c,  2495d,  2495f..  205 

Art.  8189/. 207 

Art.  8346 221 

Art.   4427 132 

PASCHAI/S  DIGEST  OP 
LAWS. 

Arts.    6612,    6613,    5629^ 
5631,  6633,  5698,  6771. .  718 

OAMMEL'S  LAWS. 

Volome  9. 

Page  107 079 

CITY  CHARTERS. 
Dallas,  ${71,  99 447 

LAWS. 

1881,  ch.  61 629 

1883,  ch.  55 629 

1887,  ch.  21 101 

1896,  ch.  47.  U  3,  8,  9,  16..  166 

1897,  ch.  67 ;..  101 

1901,  ch.  27 908 

1901,  ch.  27,  J  1 130 

1901,  di.  125,  18 166 

1007,  ch.  7 85 

1907,  ch.  91,  I  1 90 

1907,  ch.  118 681 

1907,  ch.  122 984 

1907,  ch.  123 966 

1907,  ch.  123,  M  4,  6 923 

1907,  ch.  132,  I  1 99 

1907,  ch.  138 994 

1907,  ch.  165 431 

1907,  ch.  184 478 

1909,  ch.  12 422 

1909,  ch.  12,  t  154 1011 

1909,  ch.  17. 994 

1909,  ch.  84 99 

1909,  dt.  39,  S  7 949 

1909,  ch.  42 622 

1909,  ch,  59,  t  1.  par.  d. .  906 


STAY. 

Of  proceedings  on  appeal  or  writ  of  error  in 
civil  actions  in  general,  see  Appeal  and  Error, 
SI  485,  490. 

STEALING. 

See  Buiglary;  False  Pretenses;  Larceny;  Rob- 
bery. 

STIPULATIONS. 

I  18.  Where  the  parties  to  a  suit  to  deter- 
mine title  to  land  ai;reed  that  for  the  purposes 
of  the  trial  it  would  be  conceded  that  plamtiff 
had  a  regular  derivation  of  title  of  record  from 
the  commonwealth,  the  defendant  cannot  claim 
that  plaintiff's  title  was  insufficient  to  sustain 
a  judgment  in  their  favor.— Mahoning  Coal  Co. 
V.  Dowling  (Ky.)  370. 

I  18.  In  an  action  between  adjoining  lot 
owners  to  recover  a  strip  claimed  as  a  part  of 
plaintiff's  lot,  a  stipulation  made  at  trial  held 
not  to  require  a  verdict  for  defendant. — Beavers 
v.  Baker  (Tex.  Civ,  App.)  450. 

STOCK. 

Live  stock,  see  Animals. 

Live  stock,  carriage  of,  see  Carriers.  {|  217-230. 
Live  stock,  fence  laws  in  general,  see  Fences. 
Live  stock,  injuries  to  by  operation  of  railroad, 
see  Railroads,  if  407-440. 


STORAGE. 

See  Warehousemen. 

STREET  RAILROADS. 

See  Railroads. 

Carriage  of  passengers,  see  Carriers,  U  234, 
253,  287-277,  280-321,  847,  856-381. 

Z.  ESTABLISHMENT.  OOKSTBUO- 
TION,  AND   MAINTENANCE. 

f  24.  The  granting  by  a  city  to  a  street  rail- 
road company  of  the  right  to  operate  on  a 
street  not  before  used  by  it,  held  not  the  grant- 
ing of  a  new  franchise  so  as  to  require  its  ad- 
vertisement and  sale  under  Const.  |  164.— 
Woodall  V,  South  Covington  &  C.  St  Ry.  Co. 
(Ky.)  848. 

{  51.  A  consolidation  agreement  held  to 
charge  defendant  with  liability  of  the  consoli- 
dated street  car  company  to  contribute  to  the 
cost  of  maintaining  lights  at  a  crossing  over 
the  tracks  of  a  railroad  company. — Beaumont 
Traction  Co.  ▼.  Texarkana  &  Ft.  S.  Ry.  Co. 
(Tex.  Civ.  App.)  987. 

II.  BSOULATION  AND  OPERATION. 

Injuries  to  passengers,  see  Carriers,  {{  280-321, 

Waiver  of  objections  to  pleading,  see  Pleading^ 
1406. 


For  £■■«■  iB  Dae.  Dik.  A  Amcr.  Digs.  1M7  to  data  *  Indsxe*  ise  sams  topic  *  section  (i)  NUMBER 


Digitized  by  VjOOQIC 


1264 


124  SOUTHWESTERN  REPORTEO. 


(  81.  Duty  to  keep  a  light  upon  street  cars 
■«t  night  stated.— Clover  v.  Joplin  &  P.  Ry.  Co. 
<Mo.  App.)  43. 

I  90.  Duty  of  motonnan  to  avoid  injuring 
IwrsoDS  and  vehicles  on  the  track  stated. — Clover 
V.  Joplin  &  P.  Ry.  Co.  (Mo.  App.)  43. 

§  )W.  A  person  injured  by  collision  with  a 
'Street  car  held  guilty  of  contributory  negligence. 
—Louisville  Ry.  Co.  v.  Ray  (Ky.)  313. 

I  103.  A  person  struck  by  a  street  car  un- 
der certain  circumstances  held  entitled  to  re- 
cover, regardless  of  her  contributory  negligence. 
—Clover  T.  Joplin  &  P.  Ry.  Co.  (Mo.  App.)  43.  • 

STREETS. 

:See  Highways. 

-Crossing   by   railroads,   accidents  at  crossings, 

see  Railroads,  {{  327-350. 
Crossing  by  railroads,  statutory,  municipal,  and 

official  regulations^  see  Railroads,  {  244. 
Dedication  of,  see  Dedication. 
Improvement  of,  see  Municipal  Corporations,  Sl 

280-449. 
Injuries  from  defects  or  obstructions,  see  Mu- 
nicipal Corporations,  §f  759-822. 
Injuries  to  persons  on  street  by  collision  with 

street  cars,  see  Street  Railroads,  |§  81-103. 
Occupation  or  use  as  ground  for  compensation 

under  laws  of  eminent  domain,  see  Elminent 

Domain,  {  100. 
Rights  in  and  use  of  by  street  railroads,  see 

Street  Railroads,  {  24. 

STRIKING  OUT. 

Eividence,  see  Trial,  {  90. 
Pleading  or  defense  or  part  thereof,  see  Plead- 
ing, {  362. 

SUBCONTRACTORS. 

'Right  to  mechanic's  lien,  see  Mechanics'  Liens, 
SI  99,  107. 

SUBLETTING. 

^See  Landlord  and  Tenant,  i  75. 

SUBSTITUTES. 

Tor  bill  of  exceptions,  case  or  statement  of  facts, 
see  Appeal  and  Error,  S  553. 

SUBSTITUTION. 

•Construction  of  will,  see  Wills,  |  555. 

SUCCESSION. 

See  Descent  and  Distribution. 

SUFFRAGE. 

In  general,  see  Elections. 

SUICIDE. 

Of  peiwm  insured,  cause  of  death  within  policy, 
see  Insurance,  {  440. 

SUIT. 

;See  Action ;  Equity. 

SUMMARY  PROCEEDINGS. 

Vot  collection  of  taxes,  see  Taxation,  |  573^. 

SUMMONING. 

Jury,  see  Jury,  g  72. 


SUMMONS. 

See  Process. 

In  garnishment  proceedings,  see  Garnishment,  |i 
96,  97. 

SUPERINTENDENTS. 

Of  schools,  see  Schools  and  School  Districts^ 
I  53. 

SUPERSEDEAS. 

Assignment  of  claim  under  supersedeas  bond,  see 

Assignments,   |  73. 
On  appeal  or  writ  of  error,  see  Appeal  and  Ei^ 

ror,  IS  485,  490. 

SUPERVISORY  CONTROL 

Writs  of,  see  Mandamus. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  f  371. 

SUPPRESSION. 

Of  depositions,  see  Depositions,  f  83. 

SUPREME  COURTS. 

Of  states,  see  Courts,  ff  207-247. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURGEONS. 

See  Physicians  and  Surgeons. 

SURPRISE. 

Ground  for  continuance,  see  Continuance*  If 
29   30i 

SURRENDER. 

Application  of  statifte  of  frauds  to  surrender 
of  existing  estates  or  interests  in  real  prop- 
erty, see  Frauds,  Statute  of,  t{  09,  70. 

Of  mining  lease,  see  Mines  and  Mineral*,  |  66. 

SURROGATES'  COURTS. 

See  Courts,  |  202. 

SURVEYS. 

OflScial  surveys  to  establish  boundaries,  see 
Boundaries,  {  54. 

SURVIVAL 

Of  cause  of  action,  see  Abatement  and  Revival, 
i  58. 

SURVIVORSHIP. 

Right  of  surviving  spouse,  children  or  heirs  aa 
to  homestead,  ftee  Homestead,  i  140. 

Rights  and  liabilities  of  survivor  of  community 
as  to  community  property,  see  Husband  and 
Wife,  I  273. 

SUSPENSION. 

Of  absolute  power  of  alienation,  see  Perpetui- 
ties, i  6. 

Of  miming  of  statute  of  limitations,  see  Ldmita- 
tion  of  Actions,  {|  96,  96,  13a 

SWAMP  LANDS. 

Drainage  by  public  authorities,  see  Drains. 
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swearing; 

Criminal  responsibility,  see  Disorderly  Conduct 

SWINDLING. 

See  False  Personation;   False  Pretenses. 

TALESMEN. 

See  Jury,  %  72. 

TARIFF. 

See  Customs  Duties. 

TAXATION. 

See  Customs  Duties, 

Appellate  jurisdiction  of  cases  inTolving  liabil- 

.    ity  for  taxes,  see  Courts,  {  247. 

Local  or  tpecial  taxes. 

See  Counties,  §  192;  Municipal  Corporations,  i 
066;  Schools  and  School  Districts,  {§  102- 
107. 

For  construction  and  maintenance  of  highways, 
see  Hifrhways,  §  122. 

For  municipal  improvements,  see  Municipal  Cor- 
porations, {  449. 

Occupation  or  privilege  taxrt. 
See  Licenses,  §  7. 
Sale   of  intoxicating   liquors,   see   Intoxicating 

Liquors,  §8  50.  74. 
Teachers,  see  Schools  and  School  Districts,  %\ 

130,  131. 

m.   UABIUTT  OF  PERSONS  AND 
PROPERTY. 

<A)  Private  Persons  and  Property  1*  Gen- 
eral. 

f  58.  Laws  1807,  c,  802,  a  general  assess- 
ihent  law.  repealing  the  former  general  law. 
Laws  1903.  c.  2!>8,  and  Laws  1907,  c.  602,  |  30, 
providing  for  the  back-assessment  of  property, 
thereupon  became  the  only  provision  for  such 
assessment,  and  property  cannot  be  back-assess- 
ed under  the  act  of  1003.— Nashville  Ry.  &  Light 
Co.  V.  Norvell  (Tenn.)  613. 

<B)  Corporations   and    Corporate   Stoeic 
and  Property. 

J  113.  Laws  1907,  c.  602,  held  not  to  provide 
for  the  assessment  or  back-assessment  of  street 
railway  property,  assessable  by  the  railroad  as- 
sessors under  Laws  1905,  c.  513,  f  1. — Nashville 
Ry.  &  Light  Co.  v.  Norvell  (Tenn.)  613. 

§  113.  Laws  1905.  c.  513,  providing  a  new 
method  of  assessing  the  property  of  street  rail- 
way companies,  is  wholly  prospective  in  opera- 
tion, and  does  not  authorize  a  back-assessment 
for  a  period  antecedent  to  its  taking  effect, 
though  it  provides  that  no  assessment  of  prop- 
erty shall  be  made  in  any  other  manner  than 
provided  by  the  act.— Nashville  Ry.  &  Light  Co. 
V.  Norvell  (Tenn.)  613. 

i  145.  Although  a  railroad  company  acquires 
only  an  easement  over  land,  the  fee  remaining 
in  the  original  owner,  its  property  rights  are 
separate  and  distinct,  and  are  separately  taxed. 
—School  Dist.  No.  4  v.  School  Dist  No.  S4 
(Ark.)  238. 

(O)  Bxemptlona. 

I  217.  The  market  place  and  stalls  thereon 
owned  and  maintained  by  a  city  held  exempt 
from  taxation  under  Const.  {  170.— City  of  Pa- 
ducah  V.  Commonwealth  (ICy.)  286. 

{  243.  A  cemetery  of  a  city  held  exempt  from 
taxation  under  Const.  {  170.— City  of  Paducah 
V.  Commonwealth  (Ky.)  iKJG. 


V.  I.EVT  AND  ASSESSBCENT. 

School  taxes,  see  Schools  and  School  Districts, 
I  103. 

VI.  UEN  AND  PRIORITY. 

I  611.  That  the  owner  of  a  lot  who  bought  it 
subject  to  taxes,  was  an  innocent  purcoaser 
could  not  be  set  up  as  a  defense  a^inst  a  suit 
to  enforce  the  tax  lien.— Toepperwein  v.  City  of 
San  Antonio  (Tex.  Civ.  App.)  699. 

VIII.   COIXECTION     AND     ENFORCE- 
MENT AGAINST  PERSONS  OR 
PERSONAI.  PROPERTY. 

(A)  Collectors    and    Proceedings    for   Col- 
lection In  General. 

Conformity  of  judgment  to  pleading  in  action 
against  sheriff,  see  Judgment,  i  252. 

False  personation  of  officer  collecting  tax,  aee 
False  Personation,  |  4.  ♦ 

Mistake  as  affecting  limitations  against  sher- 
iff, see  Limitation  of  Actions,  }  96. 

i  549.  Under  Const.  §  106,  requiring  the  fees 
I  of  county  officers  to  be  regulated  by  law,  the 
fiscal  court  could  not  agree  to  a  different  rate 
of  compensation  to  sheriffs  for  collection  of 
county  revenue  than  that  fixed  by  statute. — Alex- 
ander T.  Owen  County  (Ky.)  386. 

!  557.  Under  Ky.  St.  1903,  J  4143,  an  agree- 
ment by  fiscal  court  that,  if  the  sheriff  would 
promptly  pay  off  claims  against  the  county  as 
they  were  presented,  using  his  own  money  when 
necessary,  mstead  of  interest,  the  county  would 
.  not  require  him  to  account  for  the  penalties  on 
delinquent  taxes  which  be  might  collect  held 
illegal.— Alexander  v.  Owen  County  (Ky.)  386. 

§  567.  A  tax  collection  settlement  made  by 
the  sheriff  is  a  single  transaction;  but,  when  it 
is  opened  for  fraud  or  mistake,  it  stands  as  if 
settlement  had  not  been  closed,  and  is  open  for 
the  correction  of  all  errors  and  frauds,  though 
such  latter  errors  or  frauds  might  have  been 
barred  if  standing  alone. — Alexander  v.  Owen 
I  County  (Ky.)  386. 

j  I  570.  Under  Ky.  St.  H  4067,  4241  (Rus- 
sell's St.  S§  5959,  6170),  a  claim  of  a  county 
for  sums  collected  by  the  sheriff  of  taxpayers 
not  on  the  assessment  roll,  but  liable  for  taxes, 
held  to  be  in  the  nature  of  an  action  for  breach 
of  the  sheriff's  bond. — Alexander  v.  Owen  Coun- 
ty (Ky.)  3SG. 

(B)  SnmmarT  Remedies  and  Actions. 

%  5731^.  The  assumption  of  payment  of  a 
judgment  for  taxes  against  a  lot  held  to  give  a 
city  the  right  to  sue  the  purchaser  personally 
for  the  debt. — Toepperwein  vi  City  of  San  An- 
tonio (Tex.  Civ.  App.)  699. 

§  573^4.  A  purchase  of  realty  subject  to  tax- 
es does  not  impose  personal  liability  on  the  pur- 
chaser.— Toepperwein  v.  City  of  San  Antonio 
(Tex.  Civ.  App.)  699. 

(C)  Remedies  for  IVronirfnl  Kaforcement. 

School  taxes,  see  Schools  and  School  Districts, 
i  107. 

{  608.  Under  Const,  art.  16,  (  13,  and  Kir- 
by's  Dig.  S  3960,  held,  that  a  citizen  and  tax- 
payer may  enjoin  the  collection  of  an  illegal 
tax.— Merwin  v.  Fussell  (Ark.)  1021. 

IX.  8AI.E  OF  UkND  FOR  NONPAY- 
MENT OF  TAX. 

§  634.  A  wife  and  her  husband  having  part- 
ed with  all  their  interest  in  a  lot,  it  was  not 
subject  to  be  administered  as  a  jiart  of  her  es- 
tate, and  a  tax  lien  on  it  could  not  be  enforced 
through  such  proceeding. — ^Toepperwein  v.  City 
'  of  San  Antonio  (Tex.  Civ.  App.)  G99. 
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I  6il.  The  lien  on  a  lot  securing  subsequent- 
ly arrniine  taxes,  which  a  purchaser  assumed, 
could  not  be  enforced  except  by  a  suit  against 
him.— Tocpperwein  t.  City  of  San  Antonio  (Tex. 
Civ.  App.)  609. 

XI.  TAX  TITI.es. 

(B)  Tax  Deeds. 

§  764.  A  tax  deed  held  void  for  uncertainty 
in  the  description.— Penix  v.  Rice  (Ark.)  747. 

§  764.  A  description  of  land  in  a  tax  deed 
held  not  fatally  defective  for  inde&niteness  un- 
der Ky.  St.  §  4056  (Russell's  St.  §  5948),  and 
Gen.  St.  1883,  c.  92,  art.  8,  §  17.— Moseley  v. 
Hamilton   (Ky.)    894. 

§  789.    Under  Ky.    St.   |S  3760,   4030,  4162 
(Uussell's  St.  M  48C2,  5922,  6022),  holder  of  tax 
,    deed  establishes  a  prima  facie  title  on  produc- 
tion of  his  tax  deed,  the  recitals  of  which  may 
9     be  attacked  only  for  fraud  in  the  party  benefited 
or  mistake  on  the  part  of  the  officer.— Moseley 
•    V.  Hamilton  (Ky.)  894. 

(C)  Actions  to  Confirm  or  Trr  Title. 

i  80.5.  The  two-year  statute  of  limitations 
(Kirby's  Dig.  i  7114)  does  not  begin  to  run 
where  the  tax  deed  is  void  on  its  face  for  failing 
to  describe  the  land  sold. — Penix  v.  Rice  (Ark.) 
747. 

Xn.   FORFEITURES  AND  PENAI.TIES. 

Liability  of  homestead  for  penalty,  see  Home- 
stead, i  105. 

TEACHERS. 

See  Schools  and  School  Districts,  §{  130,  131. 

TECHNICAL  ERRORS. 

See  Appeal  and  Error,  i  1170. 

TELEGRAPHS  AND  TELEPHONES. 

Concurrent  regulations  by  state  and  United 
States  of  hours  of  service  of  employes,  see 
Commerce,  U  8,  5S. 

I.   ESTABI.ISHMENT,  CONSTRUCTION, 
AND  MAINTENANCE. 

Necessity  of  compensation  for  damages  to  abut- 
ting property  from  construction  of  lines  in 
street,  see  Eminent  Domain,  §  69. 

8  20.  A  telephone  company  constructing  a 
telephone  line  held  not  guilty  of  negligence  in 
failing  to  warn  a  child  trespassing  on  the 
premises.— Hall  v..Missouri  &  Kansas  Telephone 
Co.  (Mo.  App.)  557. 

n.  REGULATION  AND  OPERATION. 

Assumption  by  court  as  to  facts  in  action  for 
failure  to  pi'omptly  transmit  and  deliver  mes- 
sage, see  Trial,  |  191. 

Effect  of  custom  to  receive  messapes  by  tele- 
phone, see  Customs  and  Usapes,  §  11. 

Harmless  error,  see  Appeal  and  Error,  S  1066. 

Hearsay  evidence  in  action  for  delay  in  delivery 
of  message,  see  PIvidence,  $  317. 

i  27.  The  validity  of  a  stipulation,  in  a  con- 
tract made  in  a  sister  state  for  the  transmission 
of  a  message,  held  determined  by  the  law  of 
the  forum  as  a  stipulation  affecting  the  remedy. 
— Western  Union  Telegraph  Co.  v.  Douglass 
(Tex.  Civ.  App.)  488. 

i  S.'i.  A  telegraph  company,  after  accepting 
a  message  by  telephone,  cannot  claim  th»t  tiie 
conditions  in  its  printed  forms  are  applicable, 
where  it  is  accustomed  to  receive  messages  in 
that  way. — (Jore  v.  Western  Union  Telegraph 
Co.  (Tex.  Civ.  App.)  077. 


I  35.  Liability  of  company  for  failure  to 
transmit  message  received  by  telephone  stated. 
— Gore  v.  Western  Union  Telegraph  Co.  (Tex. 
Civ.  App.)  977. 

§  37.  Where  a  telegraph  company  delivered 
a  message  at  the  Oriental  Hotel,  instead  of  in 
care  of  the  Oriental  Oil  Company,  to  which  it 
was  addressed,  the  company  was  negligent — 
Postal  Telegraph  Cable  Go.  of  Texas  v.  Smith 
(Tex.  Civ.  App.)  733. 

i  38.  In  an  action  against  a  telegraph  com- 
pany for  delay  in  delivering  a  message,  the  re- 
fusal to  give  an  instruction  held  not  erroneous 
in  view  of  the  evidence. — Western  Union  Tele- 
graph Co.  T.  Douglass  (Tex.  Civ.  App.)  488. 

§  48.  The  agent  of  a  telegraph  company,  who 
receives  a  message  by  telephone,  is  not  thereby 
made  the  agent  of  the  sender,  though  the  com- 
pany requires  all  messages  to  be  given  in  writing, 
if  the  sender  does  not  know  of  such  require- 
ment.— Gore  V.  Western  Union  Telegraph  Co. 
(Tex.  Civ.  App.)  977. 

S  54.    A  stipulation,  bo  far  as  it  relieves  a 

telegraph  company  from  negligence  in  not  deliv- 
ering or  transmitting  an  unrepeated  message, 
cannot  be  enforced ;  but  for  mere  errors  or 
mistakes  in  transmission  such  a  stipulation  is 
lawful  and  reasonable. — Western  Union  Tele- 
graph Co.  V.  Bennett  (Tex.  Civ.  App.)  151. 

§  54.  Under  Rev.  St.  1895,  art.  3379,  k  stip- 
ulation in  the  contract  for  the  transmission  of  a 
message  held  void.— Western  Union  Telegraph 
Co.  V.  Douglass  (Tex.  Civ.  App.)  488. 

i  65.  In  a  suit  for  failure  to  promptly  trans- 
mit and  deliver  a  telegram,  held,  that  defend- 
ant should  be  confined  to  the  facts  pleaded  in 
a  special  plea  as  to  how  a  mistake  could  have 
occurred. — Western  Union  Telegraph  Co.  v.  Ben- 
nett (Tex.  Civ.  App.)   151. 

§  65.  In  an  action  against  a  telegraph  com- 
pany for  delay  in  the  delivery  of  a  message, 
whereby  a  son  was  prevented  from  reaching  the 
bedside  of  a  dyin^  mother  and  attending  her 
funeral,  certain  evidence  held  admissible  with- 
out any  allegation  in  the  petition. — Western  Un- 
ion Telegraph  Co.  v.  Douglass  (Tex.  Civ.  App.) 
488. 

§  66.  Evidence  held  to  justify  a  verdict  find- 
ing that  a  telegraph  company  was  negligent  in 
failing  to  deliver  a  telegram. — Western  Union 
Telegraph  Co.  v.  Brasher  (Ky.)  788. 

$  66.  A  service  message  held  inadmissible  to 
show  diligence  in  trying  to  find  the  addressee  of 
a  telegram.— Western  Union  Telegraph  Co.  v. 
Brasher  (Ky.)  788. 

§  66.  Evidence  of  efforts  by  a  telephone  com- 
pany to  find  the  addressee  of  a  telegram  held 
inadmissible  to  prove  diligence  of  the  telegraph 
company  in  tirying  to  find  him. — Western  Union 
Telegraph  Co.  v.  Brasher  (Ky.)  788. 

p  66.  In  a  suit  for  failure  to  promptly  trans- 
mit and  deliver  a  telegram,  evidence  held  to  show 
the  addressee  could  have  tieen  found  at  his  place 
of  business  if  defendant's  agent  bad  exercised 
ordinary  diligence. — Western  Union  Telegraph 
Co.  V.  Bennett  (Tex.  Civ.  App.)  151. 

f  67.  A  telegraph  company  is  liable  for  all 
damages  that  flow  from  its  negligence  of  which 
it  had  notice,  or  which  might  have  been  reaaon- 
ably  anticipated  at  the  time  it  received  the  mes- 
sage, in  the  event  of  a  breach  of  its  contract. — 
Postal  Telegraph  Gable  Go.  of  Texas  v.  Smith 
(Tex.  Civ.  App.)  733. 

i  67.  A  death  message  held  not  notice  to  the 
telegraph  company  that  the  remains  would  be 
carried  to  a  place  other  than  that  from  which 
the  message  was  sent. — Postal  Telegraph  Cable 
Co.  of  Texas  v.  Smith  (Tex.  Civ.  App.)  733. 

jl  71.  For  failure  to  promptly  transmit  and 
deliver  a  telegram  resulting  in  the  addressee  not 
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bein;  able  to  reach  his  mother  In  her  laat  sick- 
ness before  she  became  unconscious,  an  award  ot 
Sl.lfiO  held  not  excessive.— Western  Union  Tele- 
graph Co.  V.  Bennett  (Tex.  Civ.  App.l  151. 

I  73.  Whether  a  telegraph  company's  rale 
governing  the  handling  of  messages  is  reasonable 
b  a  question  for  the  court. — Western  Union  Tel- 
egraph Co.  v.  Brasher  (Ky.)  788. 

t  73.  In  an  action  against  a  telegraph  com- 
pany for  delay  in  delivering  a  message,  the  is- 
sue of  negligence  held  for  the  jury.— Western 
Union  Telegraph  Co.  T.  Douglass  (Tex.  Civ. 
App.)  488. 

I  74.  In  a  salt  for  failure  to  promptly  trans- 
mit and  deliver  a  telegram,  held,  that  the  court 
did  not  err  in  refusing  a  special  instruction  lim- 
iting a  recovery  to  certain  damages. — Western 
Union  TelegraiJi  Co.  v.  Bennett  (Tex.  Civ.  App.) 
161. 

I  74.  In  a  suit  for  failure  to  promptly  trans- 
mit and  deliver  a  telegram,  held,  that  a  special 
instruction  as  to  the  elements  of  damages  was 
correctly  refused.— Western  Union  Telegraph  Co. 
v.  Bennett  (Tex.  Civ.  App.)  161. 

jl  74.  In  a  suit  for  failure  to  promptly  trans- 
mit and  deliver  an  unrepeated  message,  a  charge 
held  to  give  defendant  the  benefit  of  all  it  was 
entitled  to  as  to  error  in  transmission. — ^Western 
Union  Telegraph  Co.  v.  Bennett  (Tex.  Civ.  App.) 

TEMPORARY  ALIMONY. 

See  Divorce,  {  218. 

TENANCY. 

For  life,  see  Life  Estates. 

For  years,  see  Landlord  and  Tenant,  {§  75,  86. 

TENANCY  IN  COMMON. 

Community  property,  see  Husband  and  Wife, 

Partition  of  property  held  in  common,  see  Parti- 
tion. 

XZ.  M1TTUAI.    BIGHTS,    DUTIES,    AND 
UABIX.ITIE*  OF  CO-TENANTS. 

S  15.  The  statute  of  limitations  does  not  run 
in  favor  of  a  tenant  in  common  holding  the 
community  property  until  some  act  is  done  re- 
pudiating the  relation  with  the  co-tenants. — 
Wingo  V.  Rudder  (Tex.)  899. 

I  15.  Facts  held  not  to  show  that  the  heirs  of 
a  deceased  wife  were  tenants  in  common  with 
those  claiming  under  an  unauthorized  convey- 
ance of  community  property  by  the  surviving 
husband.— Hardy  Oil  Co.  v.  Buniham  (Tex.  Civ. 
App.)  221. 

I  27.  A  sale  of  property  left  by  a  husband  to 
his  wife  and  children  by  the  mother  to  one  of 
the  daughters  held  not  to  constitute  conversion 
thereof  as  against  the  other  legatees. — Painter  v. 
Painter  (Mo.  App.)  561. 

TENDER. 

Of  fare  to  avoid  ejection  from  train,  see  (Car- 
riers, S  358. 

I  15.  Tender  of  payment  by  check  is  suffi- 
cient where  the  drawer  has  funds  in  the  bank 
to  meet  the  payment,  unless  refusal  is  upon  the 
ground  that  the  tender  is  not  in  lawful  money. 
— Neal  T.  Finley  (Ky.)  34a 

TERM. 

Of  lease,  see  Landlord  and  Tenant,  {§  75,  86. 


TERMINATION. 

Of  employment,   see   Master  and   Servant,   {{ 
Of  trust,  see  Trusts,  f  61. 

TESTAMENT. 

See  Wills. 

TESTAMENTARY  CAPACITY. 

See  Wilis,  i  52. 

TESTAMENTARY  POWERS. 

Nature  and  extent  of  power  to  devise  or  be- 
qneath,  see  Wills,  {  1. 

TESTIMONY. 

See  Depositions;    Evidence;    Witnesses. 

THEFT. 

See  Burglary ;  Larceny ;  Robbery. 

THREATS. 

As  justification  for  carrying  weapons,  see  Weap- 
ons, I  13. 

Evidence  of,  in  prosecutions  for  homicide,  see 
Homicide,  i  169. 

I  8.  Where  the  information  charged  intimi- 
dation by  threatening  words  and  by  the  firing  of 
guns,  a  charge  as  to  the  use  of  threatening  words 
was  objectionable. — Oliver  y.  State  (Tex.  Cr. 
App.)  637. 

TICKETS. 

For  carriage  of  passengers,  see  Carriers,  i  253. 

TIMBER. 

See  Logs  and  Logging. 

On  public  lands,  see  Public  Lands,  i  173. 

Sale  by  tenant  in  dower,  see  Dower,  {  114. 

TIME. 

Agreements  not  to  be  performed  within  one  year, 
see  Frauds,  Statute  of,  U  44,  50. 

Computation  of  period  of  limitation,  see  Limi- 
tation of  Actions,  §§  43-130. 

Of  accrual  of  right  of  action  within  statute  of 
limitations,  see  Limitation  of  Actions,  ||  43- 
58. 

Of  death,  presumptions,  see  Death,  {  2. 

For  particular  act*  in  or  incidental  to  judicidl 
proeeedingt. 

Amendment  of  pleading,  see  Pleading,  {  245. 

Appeal  or  other  proceeding  for  review,  see  Ap- 
peal and  Error,  |  343. 

Certification  of  dissent  to  Supreme  Court,  see 
Courts,  I  247. 

Presentation,  allowance,  and  filing  of  bill  of  ex- 
ceptions, see  Criminal  Law,  §  1002 ;  Excep- 
tions, Bill  of,  {  43. 

Settlement  of  case  or  statement  of  fiicts  for 
review,  see  Criminal  Law,  f  1099. 

For  particular  actt  not  judicial. 
Delivery  of  goods  sold,  see  Sales,  |  81. 
Holding  election,  see  Elections,  S  38. 
Payment  for  goods  sold,  see  Sales,  {  82. 
Performance  of  contract  ot  sale,  see  Vendor 
and  Purchaser,  S  75. 

TITLE. 

See  Property, 

After-acquired  title,  estop];>el  to  assert,  see  Es- 
toppel, i  45. 
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Color  of  title,  see  Adverse  Possession,  K  6S, 
71,  100,  101. 

Defects  in  principai's  title  as  affecting  broker's 
right  to  compensation,  see  Broilers,  §  01. 

Of  Dona  fide  purchasers  of  land,  see  Vendor 
and  Purchaser,  {  239. 

Of  purchaser  at  partition  sale,  see  Partition, 
§109. 

Of  trustee  in  bankruptcy  to  property  of  bank- 
rupt, see  Bankruptcy,  {  loiQ. 

Of  vendor,  sufficiency  to  support  contract  of 
sale,  see  Vendor  and  Purchaser,  §S  130,  137. 

Removal  of  cloud,  see  Quieting  Title. 

Retention  of  apparent  title  by  grantor  as  ele- 
ment of  fraud  as  to  creditors  or  sulnequent 
purchasers,  see  Fraudulent  Conveyances,  f 
146. 

Tax  titles,  see  Taxation,  f!  764-803. 

To  property  at  time  of  decedent's  death  as  de- 
termining what  are  assets  of  decedent's  es- 
tate, see  Executors  and  Administrators,  §  5o. 

To  property  intermixed,  see  Confusion  of 
Goods. 

Particular  mattert  alfeciing  title. 
See   Adverse   Possession;    Dedication;    Deeds; 

Descent   and   Distribution;     Mortgages. 
Estoppel  to  assert  title,  see  Estoppel,  §  43. 
Sale  of  personal  proper^  in  general,  see  Sales. 
Sale  of  real   property  in  general,   see  Vendor 

and  Purchaser. 

Particular  upecies  of  property  or  rightt. 
See  Bills  and  Notes,  g  509. 
Personal  property  in  general,  see  Sales,  §§  200, 

214. 
Real  property  in  general,  bona  fide  purchasers, 

see  Vendor  and  Purchaser,  |  239. 

7'trie  necessary  to  maintain  particular  action*. 
See  Ejectment,  j!$  9,  15;   Replevin,  S  8;  Tres- 
pass to  Try  Title,  §  10. 

THtles  of  particular  act*  or  proceedings. 
See  Statutes,  §  122. 

Municipal  ordinances,  or  by-laws,  see  Munici- 
pal Corporations,  §  112. 

TOOLS. 

Liability  of  master  for  injuries  to  servant  from 
defects  in  or  failure  to  furnish  tools,  see  Mas- 
ter and  Servant,  §§  101-124,  208-211,  233- 
236. 

TORTS. 

Indemnity  among  joint  tort-feasors,  see  Indem- 
•     nity,  S  13. 

lAabUitie^  of  particular  classes  of  persons. 

See  Adjoining  Landowners,  J  7;  Carriers,  H 
99,  104,  lOS-135,  156,  280-321,  356-381,  399, 
400;  Municipal  Corporations,  SS  747-822; 
Railroads,  SS  274^282,  327-330,  300-308,  407- 
446,  454-4S?4;  Sheriffs  and  Constables,  §  130; 
Street  Railroads,  §§  81-103;  Warehousemen, 
f  24. 

Agents,  see  Principal  and  Agent,  §  157. 

Children,  see  Parent  and  Child,  §  13. 

Employers,  for  injuries  to  employes,  see  Master 
and  Servant,  f  §  92-296. 

Employes,  for  injuries  to  third  persons,  see 
Master  and  Servant,  IS  302,  318. 

Fellow  servants,  see  Master  and  Servant,  §S 
177-201. 

Mineowners,  see  Mines  and  Minerals,  i  122. 

Telegraph'  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  §§  27-74. 

Liahilities  respecting  particular  species  of  prop- 
erty or  instrumentalities. 

See  Mines  and  Minerals,  f  122;  Railroads,  $§ 
274-282,  327-3.T0,  360-398,  407-446,  434-484: 
Street  Railroads,  |$  81-103;  Telegraphs  and 
Telephones,  Si  27-74. 

Carrier's  premises.  Bee  Carriers,  §  286. 


Injuries  from  defects  or  obstmctions  in  street!^ 
see  Municipal  Corporations,  {|  759-822. 

Streets  and  highways,  see  Municipal  Corpora- 
tions, H  759-822. 

Tools,  machinery,  appliances,  and  places  for 
work,  see  Master  and  Servant,  §|  101-124. 

Particular  tort*. 

See  Conspiracy,  I  20;  Forcible  Entry  and  De- 
tainer, |§  4-29;  Fraud;  Libel  and  Slander; 
Malicious  Prosecution;    Nuisance;    Trespass. 

Causing  death,  see  Death,  §§  31-104. 

Delay  in  transportation  or  delivery  of  goods, 
see  Carriers,  SJI  99,  104.     • 

Ejection  of  passenger  or  intruder  from  train, 
see  Carriers,  i§  356-381. 

Injuries  by  servants,  see  Master  and  Servant,  U 
302,  318. 

Injuries  from  negligence,  see  Negligence. 

Injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  Sf 
27-74. 

Injuries  from  operation  of  railroads,  see  Rail- 
roads, S§  274-^,  327-850,  360-398,  407-44S, 
454r484. 

Injuries  from  operation  of  street  railroads,  se* 
Street  Railroads,  S8  81-103. 

Injuries  to  passengers,  see  Carriers,  JJ  280-321. 

Injuries  to  servants,  see  Master  and  Servant,  U 
92-296. 

Loss  of  or  injuries  to  goods  stored,  see  Ware- 
housemen, i  24. 

Loss  of  or  injury  to  eoods  by  carrier,  see  Cai^ 
riers,  |§  108-135,  156. 

Loss  of  or  injury  to  passenger's  baggage,  see 
Carriers,  SS  399.  400. 

Wrongful  conversion,  see  Trover  and  Conver- 
sion. 

Wrongful  garnishment,  see  Garnishment,  f 
248. 

Remedies  for  tort*. 

See  Damages;  Trespass,  {  50;  Trover  and 
Conversion,  i  29. 

Assignment  of  cause  of  action,  see  Assign- 
ment^, g  24. 

Collection  of  Judprnent  from  joint  tort-feasor, 
see  Judgment,  {  891. 

Limitation  of  actions,  see  Limitation  of  Ac- 
tions, I  55. 

TOWNS. 

See  Connties;  Municipal  Corporations;  Schools 

and  School  Districts,  Si  10-131. 
Highways,  see  Highways. 

II.   OOVERNMEMT  AND  OFFICEB8. 

Constables,  see  Sheriffs  and  Constables. 
Mandamus  to  town  boards  or  officers,  see  Man- 
damus, S  87. 

IV.  FISCAI.    MAKAGEMENT,    P1TBUC 

DEBT,  SECURITIES.  AND 

TAXATION. 

Taxes  for  highway  purposes,  see  Highways,  i 
122. 

TRAIN  RECORDS. 

Best  and  secondary  evidence,  see  Evidence,  { 

174. 
Hearsay  evidence,  see  Evidence,  |  318. 

TRAINS. 

See  Carriers;   Railroads. 

TRAMPS. 

See  Vagrancy.  . 

TRAM  ROADS. 

Venue  of  action  against,  see  Railroads,  |  22. 
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TRANSCRIPTS. 


Of  record  for  purpose  of  review,  see  Criminal 
Law.  i  1104. 

TRANSFER  OF  CAUSES. 

Change  of  yenne,  see  Venue,  §{  46,  58. 
From  equity  docket  to  law  doclcet,  and  vice 

Tersa,  see  Trial,  (  11. 
From  one  state  court  to  another,  see  Courts,  | 

485. 

TRANSFERS. 

See  Assignments;    Deeds;    Sales;    Vendor  and 

Purchaser. 
By  purchaser  of  property  subject  to  vendor's 

lien,  see  Vendor  and  Purchaser,  f  265. 
Of  bills  and  notes,  see  Bills  and  Notes,  {  254. 
Of  good  will,  see  Good  Will,  Ji  5. 
Of  personal  property  as  security,  see  Chattel 

Mortgages. 
Of  real  property  as  security,  see  Mortgages. 
Of  title  as  t)etween  parties  to  sale,  see  Sales, 

fS  200.  214. 

TRANSMISSION. 

Of  record  on  appeal  or  other  proceeding  for  re- 
view, see  Appeal  and  Error,  i  619. 

Of  telegraph  or  telephone  messages,  see  Tele- 
graphs and  Telephones,  §§  27-74. 

TRANSPORTATION. 

Of  animals,  see  Carriers,  {{  217-230. 

Of  baggage  of  passenger,  see  Carriers,  {{  309, 

400. 
•  Of  goods,  see  Carriers,  S{  3&-185. 
Of  passengers,  see  Carriers,  {§  234-400. 

TRAVELERS. 

On  streets,  injuries  from  defects  or  obstructions, 
see  Municipal  Corporations,  ${  7ut>-822. 

TRAVERSE. 

In  pleading  in  general,  see  Pleading,  {  129. 

TREATIES. 

Relating  to  tariff,  see  Customs  Duties,  |  11. 

TREATMENT. 

Aggravation  of  damages  by  improper  treatment, 
see  Damages,  i  34. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

Injuries  to  trespassers,  see  Railroads,  JI  274- 

282,  360-398. 
Restraining  trespass,  see  Injunction,  {  46. 
To  the  person,  see  Assault  and  Battery. 
To  try  title,  see  Trespass  to  Try  Title. 

I.  ACTS  OONSTTTITTINO  TRESPASS 
AND  UABIUTY  THEREFOR. 

{  10.  A  purchaser  of  standing  timber  from 
the  dower  land  of  a  widow  Arid  a  willful  tres- 

Easser  in  cutting  and   removing  it— Nashville 
,umber  Co.  v.  Barefield  (Ark.)  758. 

$  14.  One  trespassing  on  the  land  of  another 
by  stationing  and  operating  thereon  for  bis  own 
benefit  an  engine  is  liable  for  the  destruction  of 
property  by  fire  set  bv  sparks  emitted  by  the 
engine,  irrespective  of  bis  negligence.— Steger  v. 
Barrett  (Tex.  Civ.  App.)  174. 


XZ.  AOTK^NS. 


(B)  Jurisdiction,  Parties,  Prellmlnarr 
ProeeedlnfB,  and  Pleading. 

Amendment  of  statement  of  facts  as  to  relief, 
see  Pleading.  (  250. 

(D)  Damaces. 

§  50.  In  an  action  for  the  destruction  by  fire 
of  the  property  of  a  lessee,  the  court  held  to 
properly  confine  the  jury  in  determining  the 
damages  to  fair,  actual  value.— Steger  v.  Bar- 
rett (Tei.  Civ.  App.)  174. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment;   Forcible  Bntry  and  Detainer. 

I.  RIGHT  OF  ACTIOir  AND  DEFENSES. 

§  10.  Title  acquired  under  a  parol  contract 
of  sale  held  sufficient  to  support  trespass  to 
try  title. — Lowry  v.  McDaniel  (Tex.  Civ.  App.) 
710. 

n.  PROCEEDINGS. 
Petition  for  new  trial,  see  New  Trial,  i  166. 

I  25.  An  action  of  trespass  to  try  title  held 
not  barred  by  stale  demand. — Hardy  Oil  Co.  v. 
Bumham  (Tex.  Civ.  App.)  221. 

i  25.  Defense  of  stale  demand  held  not  avail- 
able in  trespass  to  try  title  based  on  equitable 
title.— Lowry  v.  McDaniel  (Tex.  Civ.  App.)  710. 

g  35.  In  trespass  to  try  title  defendant's 
plea  of  not  guilty  held  to  require  plaintiff  to 
prove  that  be  had  title  to  the  land  he  souglit 
to  recover.— Dean  v.  Furrh  (Tex.  Civ.  App.)  431. 

S  38.  In  trespass  to  try  title  to  half  of  the 
land  entered  under  a  headright  certificate  whicli 
was  conveyed  by  the  administratrix  of  the  hold- 
er of  the  certificate  under  an  invalid  order  of 
court,  if  defendants  are  entitled  to  recover  the 
consideration  paid  for  the  land,  the  burden  is 
on  them  to  show  the  amount  of  such  considera- 
tion.—Broocks  v.  Payne  (Tex.  Civ.  App.)  463. 

8  38.  Defendant's  plea  held  not  to  relieve 
plaintiff  from  the  necessity  of  showing  the 
identity  of  the  land  sought  to  be  recovered  with 
that  described  in  bis  patent. — Finberg  v.  Gilbert 
(Tex.  Civ.  App.)  979. 

I  41.  Where,  in  tresimss  to  try  title,  certain 
community  property  was  involved,  evidence  held 
to  show  that  the  wife  was  the  mother  of  four 
children.— Hardy  Oil  Co.  v.  Bumham  (Tex.  Civ. 
App.)  221. 

i  41.  In  trespass  to  try  title  evidence  held 
insufficient  to  compel  a  finding  by  the  trial  court 
that  a  transfer  of  the  land  was  made  in  accord- 
ance with  a  valid  order  of  the  probate  court  or 
under  a  valid  deed.— Broocks  v.  Payne  (Tex. 
Civ.  App.)  463. 

i  41.  Evidence  in  trespass  to  try  title  held 
not  sufficient  to  require  a  finding  by  the  trial 
court  that  the  holder  ot  a  headnght  certificate 
ratified  an  invalid  contract  to  enter  the  land 
and  pay  the  expenses  in  consideration  of  the 
transfer  of  one-half  the  land,  or  accepted  the 
benefit  of  the  contract  and  verbally  or  by  a  deed 
which  had  been  lost  conveyed  half  of  the  land. 
—Broocks  V.  Payne  (Tex.  Civ.  App.)  463. 

S  41.  Where,  in  trespass  to  try  title,  com- 
plainant's claim  rested  on  a  constable's  deed 
pursuant  to  a  sale  under  execution  on  a  judg- 
ment, production  of  the  deed  without  the  exe- 
cution and  judgment  or  excuse  for  complain- 
ant's inability  to  produce  them  held  insnfflcient. 
— Kruegel  v.  Cobb  (Tex.  Civ.  App.)  723. 

S  41.  Where  defendant  in  trespass  to  try 
title  stands  on  plaintiff's  allegation  of  title  to 
make  out  a  case,  a  prima  facie  case  is  sufficient 
to  entitle  plaintiff  to  a  judgment— Finberg  v. 
Gilbert  (Tex.  Civ.  App.)  979. 
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t  47.  In  trespass  to  try  title  by  an  owner  of 
timber  purcbasing  land  pursuant  to  Acts  1895, 
p.  68,  c.  47,  S  16,  held,  that  a  conflicting  patent 
to  the  land  purchased  would  not  be  canceled. — 
Hooks  T.  Kirby  (Tex.  Civ.  App.)  156. 

TRIAL 

Of  r^sht  ofproperty  levied  on,  see  Attachment, 

Surprise  at  trial  as  ground  for  continuance,  see 

Continuance,  U  29.  30. 
Witnesses,  see  Witnesses. 

Proceedingt  incident  to  triatt. 

See  Oontinoance;   New  Trial. 

Assessment  of  damages,  see  Damages,  §J  215- 
217. 

Competency  of  and  challenge  to  jurors,  see 
Jury,  i  87. 

Entry  of  judgment  after  trial  of  issues,  see 
Judgment,  S§  199-256. 

Examination  of  witnesses,  see  Witnesses,  {{ 
240-277. 

Place  of  trial,  see  Venue. 

Bight  to  trial  by  jury,  see  Jury,  |  25. 

Summoning,  attendance,  discharge,  and  compen- 
sation of  Jury,  see  Jury,  §|  66-72. 

Trial  of  action*  hy  or  againit  particular  claitet 
of  pertont. 

See  Brokers,  |  88;  Carriers,  §g  230.  3^.  321. 
347;  Master  and  Servant.  §|  284-296;  Rail- 
roads, $§  282,  350,  446,  484. 

Insurance  companies,  see  Insarance,  {{  668, 
669. 

Partners  or  partnerships,  gee  Partnership,  § 
218. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  $i  20,  73,  74. 

Trial  of  particular  civil  action*  or  proceeding*. 

See  Replevin,  SS  88,  91 ;   Work  and  Labor,  {  30. 

For  causing  death,  see  Death,  $  104. 

For  compensation  of  broker,  see  Brokers,  |  88. 

For  damages  from  nuisance,  see  Nuisance,  {  54. 

For  delay  in  transportation  or  delivery  of  live 
stock,  see  Carriers,  S  230. 

For  failure  to  furnish  cars,  see  Carriers,  {  45. 

For  injunction,  see  Injunction,  ^  130. 

For  injuries  at  railroad  crossings,  see  Rail- 
roads, §  350. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  f§  821, 
822. 

For  injuries  from  fires  cansed  by  operation  of 
railroads,  see  Railroads,  {  484. 

For  injuries  from  flowage,  see  Waters  and  Wa- 
ter Courses,  {  179. 

For  injuries  from  negligence,  see  Negligence,  SS 
136-141. 

For  injuries  from  negligence  in  construction  of 
telephone  lines,  see  Telegraphs  and  Tele- 
phones, i  20. 

For  injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  IS 
73,  74. 

For  injuries  from  public  improvements,  see  Mu- 
nicipal Corporations,  g  404. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  f  446. 

For  injuries  to  licensees,  see  Railroads,  {  282. 

For  injuries  to  passengers,  see  Carriers,  {{  320, 
321,  347. 

For  loss  of  or  injury  to  live  stock  in  course  of 
transportation,  see  Carriers,   |  230. 

On  bills  or  notes,  see  Bills  and  Notes,  {{  537, 
538. 

To  set  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyances, S  308. 

Trial  of  ri^ht  of  property,  see  Justices  of  the 
Peace,  i  86. 


Trial  of  criminal  protecutiom. 

See  Arson,  {  41;  Assault  and  Batteir,  |  96; 
Burglary,  $  46;  Criminal  Law,  {g  649-878; 
Disorderly  Conduct,  (  12;  Forgeiy^  g  48; 
Homicide,  gl  266-309;  Larceny,  1  78;  Bob- 
bery, g  26;  Threats,  g  8. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, {  238. 

I.  XOnCE  OF  TBIAX.  AHS  PHUT.TMI- 
XART  PBOCEESIKOS. 

Consolidation  of  actions,  see  Action,  g  57. 
Beview  of  proceedings  involving  discretion  of 
lower  court,  see  Appeal  and  Error,  I  966. 

XI.  DOCKETS,  USTS,  AMD   CAIiEX- 
DABS. 

Transfer  of  causes  from  one  state  court  to  an- 
other, see  Courts.  {  485. 

g  11.    In  an  action  on  a  note  against  two 

sureties,  in  which  one  against  whom  judgment 
went,  after  satisfying  it,  filed  an  answer  and 
cross-petition  against  his  co-surety  for  contribu- 
tion, held  not  error  to  overrule  a  motion  made 
by  the  latter  to  transfer  the  case  to  the  law 
docket,  in  view  of  Civ.  Code  Prac.  g  10,  requir- 
ing such  motion  to  be  made  when  defendant 
answers. — Fritts  v.  Kirchdorfer  (Ky.)  882. 

III.  COUIISE  AHD   CONDUCT   OF 

TBIAL  IN   OENEBAI.. 

In  criminal  prosecutions,  see  Criminal  Law,  It 
649,  656. 

Postponement  of  trial  to  compel  redelivery  of 
property  in  replevin,  see  Replevin,  g  48. 

Review  of  proceedings  as  dependent  on  preju- 
dicial nature  of  error,  see  Appeal  and  Error, 
I  1046. 

g  28.  A  view  by 'the  jury  should  not  be  di- 
rected unless  the  peculiar  character  of  the  case 
or  the  circumstances  brought  out  in  evidence 
make  it  manifest  that  without  a  view  the  jury 
cannot  reach  a  proper  conclusion.— Illinois  Cent. 
R.  Co.  V.  Frost  (Ky.)  821. 

{  29.  A  casual  remark  by  the  trial  judge  dur- 
ing the  introduction  of  testimony  held  immate- 
rial.—Tuck  V.  Springfield  Traction  Co.  (Mo. 
App.)  1079. 

IV.  RECEPTION   OF   EVIDENCE. 

Examination  of  witnesses,   see   Witnesses,   II 

240-277. 
In  criminal  prosecutions,  see.  Criminal  Law,  U 

665-676. 
Review  of  rulings  as  dependent  on  motion  for 

new  trial,  see  Appeal  and  Error,  $  289. 

(A)  iBtrodnetlon,  Offer,  and  AdmlsalOB  of 
Bvldence  In  General. 

I  41.  Under  the  statute  providing  for  the 
exclusion  of  witnesses  held  that  it  was  within 
the  court's  discretion  to  exclude  them  from  the 
courtroom,  and  that  there  was  no  error  in  over- 
ruling a  motion  to  exclude  unless  it  appears 
prejudice  resulted.— Southern  Anthracite  Coal 
Co.  V.  Bowen  (Ark.)  104a 

<C)  Objections,  Motions  to  Strike  Ont,  and 
Bxceptlons. 

In  criminal  prosecutions,  see  Criminal  Law,  | 

095. 
Necessity  of  motion  for  new  trial  forpurpose 

of  review,  see  Appeal  and  Error,  {  289. 

I  96.  A  motion  to  strike  the  whole  of  an  an- 
swer of  a  witness  which  was  in  part  admissible 
held  properly  denied. — Hilbum  v.  Phoenix  Ins. 
Co.  (Mo.  App.)  63. 

I  105.  Statement  as  to  time  and  mode  for  ob- 
jection to  evidence  as  not  conforming  to  plain- 
tiff's petition.— Galveston,  H.  &  S.  A.  By.  Cow 
V.  Grant  (Tex.  Civ.  App.)  145. 
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V.  ARGUMENTS  AND  OONSUOT  OF 
COTTKSEI^ 

In  criminal  prosecutions,  see  Criminal  Law,  IS 
71J)-730. 

Review  of  proceedings  as  dependent  on  preju- 
dicial nature  of  error,  see  Appeal  and  Error, 
{  1060. 

i  126.  Artrument  of  an  attorney  held  mis- 
conduct—Tuck T.  Springfield  Traction  Co.  (Mo. 
App.)  1079. 

i  129.  A  party  cannot  complain  of  the  re- 
marks of  the  counsel  of  the  adverse  party  elicit- 
ed by  the  improper  remarks  of  his  own  counsel. 
-Smith  V.  Boswell  (Ark.)  264. 

{  133.  Remarks  in  the  opening  statement  of 
counsel  for  employes  suing  for  injuries  held  not 

Srejudicial  in  themselves  so  that  their  with- 
rawal  with  an  instruction  not  to  consider 
tliem  removed  any  possible  prejudice  therefrom. 
—Southern  Anthracite  Coal  Co.  r.  Bowen 
(Ark.)   1048. 

i  133.  The  error  in  the  argument  of  counsel 
Tield  removed  by  the  court's  statement  to  the 
jury.— Dow  Wire  &  Iron  Works  T.  Smith  (Ky.) 
819. 

VI.  TAKINO   CASE   OR   QUESTION 
FROM  JURT. 

In  criminal  prosecutions,  see  Criminal  Law,  Sii 

741-764. 
Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  S  927. 
Review  of  rulings  as  dependent  on  prejudicial 

nature  of  error,  see  Appeal  and  Error,  i  1062. 
Review  of  rulings  as  dependent  on  presentation 

of  question  in  lower  court,  see  Appeal  and 

Error,  §  213. 
Review  of  rulings  involving  questions  of  fact, 

see  Appeal  and  Enot,  i  997. 

(A)  ftneatlons  of  Iiavr  or  of  Fact  In  Oem- 
eral. 

A$  to  particular  facta,  «««u««,  or  tuhjcctt. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  i  288. 

Construction  of  contract,  see  Contracts,  f  176. 

Contributory  negligence  of  licensee  on  depot 
platform,  see  Railroads,  {  282. 

Contributory  negligence  of  passenger,  see  Car- 
riers, §  347. 

Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  S  289. 

Incompetency  of  fellow  servant,  see  Master  and 
Servant,  8  287. 

Negligence  of  master  causing  injury  to  serv- 
ant, see  Master  and  Servant,  §  286. 

Negligence  of  telephone  company,  see  Tele- 
graphs and  Telephones,  §  20. 

Performance  or  breach  of  contract,  see  Con- 
tracts, §  323. 

In  particular  civil  action*  or  proceeding*. 

See  Injunction,  §  130;   Replevin,  {  88. 

For  compensation  of  broker,  see  Brokers,  |  88. 

For  delay  in  transportation  or  delivery  of  live 
stock,  see  Carriers,  J  230. 

For  injuries  at  railroad  crossings,  see  Rail- 
roads, §  350. 

For  injuries  from  defects  or  obstructions  in 
street,  see  Municipal  Corporations,  §  821. 

For  injuries  from  fires  caused  by  operation  of 
railroads,  see  Railroads,  §  484. 

For  injuries  from  negligence,  see  Negligence, 
i  136. 

For  injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  {  73. 

For  injuries  from  neghgeut  construction  of  tele- 
phone line,  see  Telegraphs  and  Telephones,  i 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  I  446. 


For  injuries  to  passengers,  see  Carriers,  H  320, 
347. 

For  injuries  to  person  on  depot  platform,  see 
Railroads,  §  282. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, Si  284-296. 

For  loss  of  or  injury  to  live  stock  in  course  of 
transportation,  see  Carriers,   |  230. 

On  bills  or  notes,  see  Bills  and  Notes,  S  S37. 

On  insurance  policies,  see  Insurance,  S  668. 

To  set  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  (Con- 
veyances, S  308. 

?  136.  Where  a  case  made  by  the  evidence  is 
one  purely  of  fact,  it  is  for  the  jury.— Taft  v. 
Ward  (Tex.  Civ.  App.)  437. 

S  139.  Where  the  evidence  introduced  by  de- 
fendant tended  to  establish  every  allegation  of 
the  defense  and  counterclaim,  the  issue  of  fact 
should  have  been  submitted  to  the  jury  with 
appropriate  instructions. — Montgomery  &  Co.  v. 
Arkansas  Cold  Storage  &  Ice  Co.  (Ark.)  708. 

S  139.  Whether  certain  positive  testimony 
outweighed  negative  testimony  held  a  question 
for  the  jury.— Chesapeake  &  O.  Ry.  Co.  v. 
Hawkins  (Ky.)  830." 

S  139.  A  peremptory  instruction  for  defend- 
ant cannot  be  granted,  unless  there  is  total  fail- 
ure of  proof  to  sustain  plaintiFs  case. — Chesa- 
peake &  O.  Ry.  Co.  V.  Conley  (Ky.)  861. 

S  139.    Where  there  is  any  evidence  on  an  is- 
sne  raised  by  the  pleadings,  the  court  must  sub-     \ 
mit  it  to  the  jury.— Cone  v.  Belcher  (Tex.  Civ- 
App.)  149. 

8  139.  To  authorize  the  court  to  take  a  ques- 
tion from  the  jury,  the  evidence  must  be  such 
that  there  is  no  room  for  ordinary  minds  to 
differ  as  to  the  conclusion  to  be  drawn  there- 
from.—Muse  V.  Abeel  (Tex.  Civ.  App.)  430. 

S  141.  A  party  should  not  request  the  sub- 
mission to  the  jury  of  an  issue,  where  the  un- 
disputed evidence  shows  the  facts  as  a  matter  of 
law.— Buchanan  &  Gilder  v.  Murayda  (Tex. 
Civ.  App.)  973. 

f  143.  The  jury  are  the  sole  judges  of  the 
weight  and  the  credibility  of  the  testimony. — 
Hilbum  T.  Phoenix  Ins.  Co.  (Ma  App.)  63. 

8  143.  A  party  introducing  sufficient  evidence 
to  support  a  verdict  in  bis  lavor  is  entitled  to 
go  to  the  jury,  however  strong  the  contradictory 
evidence  may  be. — Cone  v.  Belcher  (Tex.  Civ. 
App.)  149. 

(B)  Demnrrer  to  Evidence. 

Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  S  927. 
Review  of  rulings  involving  questiotis  of  fact, 

see  Appeal  and  Error,  S  997. 

8  156.  Statement  of  when  evidence  is  subject 
to  demurrer.— Chenoweth  v.  Sutherland  (Mo, 
App.)  1055. 

(O  Dismiasal  or  ITonsnlt. 

Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  (  927. 
Review  of  rulings  involving  questions  of  fact, 

see  Appeal  and  Error,  8  997. 

(D)  Dlreetlon  of  Verdlet. 

Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  i  927. 
Review  of  rulings  involving  questions  Of  fact, 

see  Appeal  and  Error,  S  9i97. 

I  168.  Where  essential  facts  in  the  record 
are  such  that  only  one  conclusion  can  be  drawn 
from  them,  the  court  should  direct  a  verdict. — 
St.  Louis  Southwestern  Ry.  Co.  of  Texas  T. 
Anderson  (Tex.  Civ.  App.)  1002. 

I  178.  In  determining  the  propriety  of  direct- 
ing a  verdict  for  defendant,  the  evidence  must  be 
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considered  !n  ita  aspect  most  favorable  to  plain- 
tiff, disregarding  conflicts  and  contradictions. — 
Cone  y.  Belcher  (Tex.  Civ.  App.)  149. 

VH.  IKSTRUCTIONS  TO   JTIRT. 

In  criminal  prosecutions,  see  Criminal  Law,  U 
770-823,  825,  829. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  jS  !)28. 

Review  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error,  f§  lOC-t-lOCS. 

Review  as  dependent  on  presentation  of  ques- 
tion in  lower  court,  see  Appeal  and  Error,  {{ 
215,  216. 

Review  as  dependent  on  presentation  of  ques- 
tion in  record,  see  Appeal  and  Error,  g  COt). 

Review  as  dependent  on  specification  in  ass^ign- 
ment  of  errors,  see  Appeal  and  Error,  §  730. 

At  to  particular  ittuet  or  subjectt. 

See  Adverse  Possession,  S  116. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  S  295. 

Contributory  negligence  in  general,  see  Neg- 
ligence, S  141. 

Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  {  2fl6. 

Damages,  see  Damages,  |§  215-217. 

Damages  for  failure  to  deliver  possession  of 
demised  premises,  see  Landlord  and  "Tenant, 
{  129. 

Death,  see  Death,  {  104. 

Negligence  causing  injiiries  to  live  stock  in 
0        course  of  transportation,  see  Carriers,  g  230. 

Negligence  of  master  causing  injuries  to  serv- 
ant, see  Master  and  Servant,  g  293. 

In  particular  civil  actiont  or  proceeding*. 

See  Replevin,  g  91. 

Assessment  of  damages,  see  Damages,  gg  215- 
217. 

For  compensation  of  broker,  see  Brokers,  g  88. 

For  delay  in  transportation  or  delivery  of  live 
stock,  sec  Carriers,  J  230. 

For  failure  to  deliver  possession  of  demised 
premises,  see  Landlord  and  Tenant,  g  120. 

For  failure  to  furnish  cars,  see  Carriers,  g  45._ 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  g  822. 

For  injuries  from  flowage,  see  Waters  and  Wa- 
ter Courses,  g  179. 

For  injuries  from  negligence,  see  Negligence,  gg 
139,  141. 

For  injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
messages,  see  Telegraphs  and  Telephones,  g 
74. 

For  injuries  to  passengers,  see  Carriers,  g  321. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, gg  291-296. 

For  loss  of  or  injury  to  live  stock  in  course  of 
transportation,  see  Carriers,  g  230. 

On  bills  or  notes,  see  Bills  and  Notes,  g  538. 

On  insurance  policies,  see  Insurance,  g  (K>9. 

(A)  Province   ol  Court   and  Jnry    In   Gen- 
eral. 

In  criminal  prosecutions,  see  Criminal  Law,  fg 
761-764. 

g  191.  In  an  action  for  injuries  to  plaintiff 
while  loading  a  flat  car  on  defendant's  side 
track,  an  instruction  held  not  to  have  assumed 
a  certain  fact. — Chesapeake  &  O.  Ky.  Co.  v. 
Conley  (Ky.)  861. 

g  101.  An  instruction  assuming  the  existence 
of  death  which  is  not  shown  held  erroneous.— 
Bradley  v.  Modem  Woodmen  of  America  (Mo. 
App.)  69. 

g  191.  In  a  suit  for  injury  to  a  switchman  in 
uncoupling  cars,  held  that  a  charge  did  not  as- 
sume that  plaintiff  was  proceeding  in  a  proper, 
careful,  and  correct  manner. — Houston  &  T.  C. 
B.  Co.  v.  Mayfleld  (Tex.  Civ.  App.)  141. 


g  191.  A  charge,  considered  aa  a  whole,  keV 
not  to  assume  a  fact. — Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Grant  (Tex.  Civ.  App.)  146. 

g  191.  In  a  suit  for  failure  to  promptly  trans- 
mit and  deliver  an  linrepeated  message,  a  charge 
held  to  assume  there  was  a  mistake  in  the  ad- 
dress.— Western  Union  Telegraph  Co.  t.  Bennett 
(Tex.  Civ.  App.)  151. 

{  191.  A  charge  detailing  facta  which  are  not 
all  nncontroverted  is  properly  refused. — Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Word  (Tex.  Civ» 

App.)  478. 

g  191.  An  instruction,  which  assumes,  aa  un- 
controverted,  facts  as  to  the  existence  of  which 
the  evidence  is  conflicting,  is  erroneous. — Texas 
Traction  C^.  t.  Hanson  (Tex.  Civ.  App.)  494. 

g  194.  In  an  action  for  commissions  for  pro- 
curing the  sale  of  land,  held  error,  under  the 
evidence,  to  instruct  that  there  was  no  evidence 
that  a  certain  person  was  used  b^  defendants 
to  deprive  plaintiffs  of  their  commissions. — Sills 
v.  Burge  (Mo.  App.)  605. 

g  194.  A  charge,  in  an  action  for  injuries  to 
a  passenger  by  the  derailment  of  the  train,  held 
properly  refused  because  on  the  weight  of  the 
evidence.— Texas  &  P.  Ry.  Co.  v.  Mosley  (Tex. 
Civ.  App.)  485. 

(B)  Ifeeeaaltr  and  Bnbject-Hatter. 

g  203.  Where,  in  an  action  for  injuries  on 
a  defective  street,  there  was  no  controversy  but 
that  the  street  was  a  public  street  over  which 
(he  city  had  assumed  jurisdiction  and  control, 
it  was  not  necessary  to  charge  what  was  nec- 
essary to  constitute  a  public  street. — ScUeffler 
v.  City  of  Hardin  (Mo.  App.)  669. 

g  203.  In  connection  with  an  instruction  as 
to  what  the  verdict  should  be  if  a  deed  was  de- 
posited with  a  certain  intention,  held,  that  one 
as  to  the  verdict  if  it  was  deposited  with  the 
contrary  intention  was  proper  under  the  tieti- 
tion.  even  if  the  issue  was  not  raised  by  an 
averment  of  the  answer.— Phillips  v.  Henry  (Tex. 
Civ.  App.)  184. 

g  203.  When  the  evidence  affirmatively  raises 
an  issue  which  constitutes  a  defense,  such  de- 
fensive matter  should  be  presented  by  the  conrt 
to  the  jury,  especially  when  requested  by  special 
charge.— Parrish  v.  Adwell  (Tex.  Civ.  App.)  441. 

g  203.  Where  the  testimony  raises  an  issue, 
the  court  should  give  a  special  charge  submit- 
ting it.— Texas  Traction  Co.  v.  Hanson  (Tex. 
av.   App.)  404. 

g  219.  Failure  to  define  ordinary  care  as 
used  in  instructions  held  not  error. — Western 
Union  Telegraph  Co.  v.  Brasher  (Ky.)  788. 

(C)  Form,  Reqnlaltea,  and  Sniilcfencr. 

g  228.  A  charge  held  not  to  have  been  render^ 
ed  misleading  by  the  use  of  the  word  "defend- 
ant" instead  of  "plaintiff,"  and  the  omission  of 
the  word  "care";  the  meaning  being  apparent. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Word  (Tex. 
Civ.  App.)  478. 

g  237.  A  charge  htld  erroneous  as  requiring 
facts  to  I>e  proved  beyond  a  reasonable  doubt. — 
Miller  v.  Hammock  (Ark.)  769. 

g  240.  In  an  action  for  injuries  to  a  passen- 
ger by  the  derailment  of  the  train,  a  requested 
charge  held  properly  refused  because  argumen- 
tative.—Texas  &  P.  By.  Co.  V.  Mosley  (Tex.  Civ. 
App.)  485., 

g  243.  It  is  error  to  giv«  contradictory  and 
irreconcilable  instructions.— St.  Louis  South- 
western Ry.  Co.  of  Texas  t,  Anderson  (Tex. 
Civ.  App.)  1002. 

g  244.  An  instruction  as  to  the  date  on  which 
a  realty  company  was  incorporated,  held  not  ob- 
jectionable as  giving  undue  prominence  to  the 
date  of  the  incorporation.— Kim  v.  E.  E.  South- 
er Iron  Co.  (Mo.  App.)  45. 
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Review  as  dependent  on  prejndicial  natnie  of 
error,  see  Appeal  and  Error,  |  1066. 

I  248.  The  practice  of  annonncing  correct 
general  principles  of  law  without  applying  them 
to  particular  phases  of  the  evidence  is  not  to  be 
commended.— Southern  Anthracite  Coal  Co.  v. 
Bowen  (Ark.)  1048. 

I  251.  Instructions  should  relate  only  to  Is- 
sues made.— Mathis  v.  Bank  of  Taylorsville 
(Ky.)  87& 

I  252.  An  instruction,  allowing  the  address- 
ee of  a  telegram  to  recover  for  mental  anguish 
caused  by  liis  failure  to  reach  his  mother  before 
her  death,  held  correct  in  view  of  the  evidence. 
—Western  Union  Telegraph  Co.  t.  Brasher 
(Ky.)  788. 

(  252.  An  instruction  should  not  be  given 
where  there  is  no  evidence  upon  the  issue  pre- 
sented by  it. — Central  Kentucky  Traction  Co. 
T.  Chapman  (Ky.)  8S0. 

i  252.  An  instruction,  submitting  the  falsity 
of  certain  representations,  is  error,  where  there 
is  no  evidence  that  they  were  false.— Jobes  v, 
Wilson  (Mo.  App.)  648. 

f  252.  In  a  broker's  action  for  commissions 
for  procuring  the  sale  of  property,  an  instruc- 
tion held  erroneous  as  iniecting  an  issue  not 
made  by  the  evidence.— Sills  v.  Bnrge  (Mo. 
App.)  605. 

{  252.  In  an  action  for  flowage  alleged  to 
have  been  caused  by  the  embankment  of  de- 
fendant's railroad,  held,  not  error  to  refuse  a 
charge  that  if  the  acts  of  plaintiffs  caused  the 
injury  they  could  not  recover,  where  there  was 
no  evidence  of  any  such  acts. — Missouri,  K.  & 
T.  Ky.  Co.  of  Texas  v.  Gilbert  (Tex.  Civ.  App.) 

i  252.  In  an  action  between  adjoining  lot 
owners  to  recover  a  part  of  plaintiff's  lot,  evi- 
dence held  not  to  authorize  a  charge  on  a  spec- 
ified theory. — Beavers  v.  Baker  (Tex.  Civ.  App.) 
450. 

S  252.  In  an  action  for  damages  to  plaintiffs 
land,  through  an  overflow  from  the  construction 
of  defendant's  road,  an  instruction  held  objec- 
tionable as  not  supported  by  the  evidence.— Gur- 
ley  V.  San  Antonio  &  A.  P.  Ry.  Co.  (Tex.  Civ. 
App.)  502. 

I  252.  Evidence  from  which  a  fact  is  infer- 
able held  to  authorize  its  submission. — St.  Ix>ni8 
Southwestern  Ry.  Co.  of  Texas  v.  Keith  (Tex. 
Civ.  App.)  695. 

I  253.  An  instruction,  submitting  the  falsity 
of  certain   representations,    which    ignores   the 

Snestion  whetoer  the  representations  were  be- 
eved  and  relied  on,  is  error.— Jobes  v.  Wilson 
(Mo.  App.)  648. 

{  253.  In  an  action  for  conversion  of  chat- 
tels, an  instmction  to  find  for  plaintifF  on  find- 
ing certain  matters  held  not  erroneous  for  the 
omission  of  certain  elements  of  the  cause  of  ac- 
tion which  were  admitted  by  both  parties. — 
Walker  v.  Liewis  (Mo.  App.)  567. 

{  253.  In  an  action  between  adjoining  lot 
owners  to  recover  a  strip  claimed  as  a  part  of 
plaintiff's  lot,  a  charge  held  properly  refused  as 
Ignoring  an  issue.- Beavers  v.  Baker  (Tex.  Civ. 
App.)  450. 

{  253.  A  requested  charge  which  ignored  a 
contract  between  the  parties  and  the  effect  the 
jury  might  give  to  it  was  properly  refused.— 
Ely-Walker  Dry  Goods  Co.  y,  Colbert  (Tex. 
Civ.  App.)  706. 

I  253.  In  an  action  for  injuries  by  the  es- 
cape of  oil  from  a  pipe  line,  defendant's  ap- 
plication for  a  peremptory  instmction  held  prop- 
erly denied.— Gnlf  Pipe  Line  Co.  v.  Brymer 
(Tex.  Civ.  App.)  1007. 


(B)  Reavests  or  Prayora* 

In  criminal  prosecutions,  see  Criminal  Law,  {{ 
825,  829. 

Review  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error,  {  1007. 

Review  of  failure  to  give  instructions  as  de- 
pendent on  request  in  lower  court,  see  Ap- 
peal and  Error,  f  216. 

I  255.  Complaint  canncrt  be  made  that  the- 
trial  court  failed  to  submit  certain  issues  where 
no  request  to  submit  such  issues  was  made. — 
I^ttimore  v.  Tarrant  County  (Tex.  Civ.  App.) 

I  256.  In  an  action  for  personal  injuries, 
held  not  error  to  fail  to  charge  the  converse  of 
an  instruction  given,  in  the  absence  of  request 
therefor.— Chesapeake  &  O.  Ry.  Co.  v.  Conley 

(Ky.)  861. 

i  256.  A  party  desiring  that  a  word  used  in 
an  instruction  be  defined  should  request  an  in- 
struction doing  80.^ — Kirky  v.  Lower  (Mo.  App.)" 
34. 

i  256.  In  an  action  for  conversion  of  chat- 
tels, it  is  not  error  to  use  the  word  "convert- 
ed" in  a  charge  stating  the  elements  of  the 
cause  of  action,  without  defining  it;  no  request 
having  been  made  to  have  it  defined. — Walker 
V.  Lewis  (Mo.  App.)  567. 

I  256.  In  an  action  for  breach  of  contract 
of  sale  of  lumber  by  failing  to  accept,  an  in- 
struction referring  to  the  conduct  of  the  parties 
under  the  contract  held  sufficient,  in  the  absence 
of  a  request  for  a  more  specific  charge. — Wm. 
Cameron  &  Co.  v.  Matthews  (Tex.  Civ.  App.) 
192. 

I  256.  In  the  absence  of  a  request  for  a  spe- 
cial instruction,  defendant  cannot  complain  of 
a  correct  instruction  on  the  ground  that  it  is 
not  su£ScientIy  favorable. — Texas  &  Pacific  Coal 
Co.  V.  McWain  (Tex.  Civ.  App.)  202. 

I  2Sa  The  trial  court  will  not  be  put  in  er- 
ror for  not  making  a  fuller  presentation  of  the 
defense  in  its  preliminary  statement  to  the  jury, 
where  defendant  did  not  request  a  fuller  state- 
ment.—Western  Texas  Compress  Co.  t.  Wil- 
liams (Tex.  Civ.  App.)  493. 

I  260.    A  charge  substantially  embodied  in  one 

g'ven  is  properly  refused.— Elk  Coal  Co.  v. 
Ingham  (Ky.)  314;  Talbott  v.  Krahwinkle 
gCy.)  323:  Western  Union  Telegraph  Co.  v. 
rasher  (Ky.)  788;  Houston  &  T.  C.  R.  Co. 
v.  Hanks  (Tex.  Civ.  App.)  136;  Erie  City  Iron 
Wdrks  V.  Noble  (Tex.  Civ.  App.)  172;  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Word  (Tex.  Civ. 
App.)  478;  St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Keith  (Tex.  Civ.  App.)  695. 

{  260.  Error  cannot  be  predicated  on  the  re- 
jection of  prayers  for  instructions  in  a  case 
wherein  the  prayers  granted  covered  such  of  the 
rejected  prayers  as  were  correct. — Southern 
Anthracite  Coal  Co.  v.  Bowen  (Ark.)  1048. 

I  260.  In  a  suit  for  injury  to  a  switchman  in 
uncoupling  cars,  held  that  a  special  charge  as  to 
contributory  negligence  was  substantially  cov- 
ered by  tbe  charge  given.— Houston  &  T.  C.  R. 
O).  V.  Mayfleld  (Tex.  Civ.  App.)  141. 

{  200.  In  an  action  for  flowage  of  plaintiffs' 
land  during  certain  seasons  of  two  different 
years,  a  requested  charge  held  sufficiently  cover- 
ed by  one  given  and  properly  refused.— Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Gilbert  (Tex.  Civ. 
App.)  434. 

{  260.  In  proceedings  to  restrain  defendant 
from  re-engaging  in  the  photograph  business,  the 
refusal  to  give  a  special  charge  requested  by  de- 
fendant held  not  error;  the  issue  having  been 
su^ciently  presented  by  another  charge  given 
at  defendant  B  request.— 'Parrish  t.  Adwell  (Tex. 
Civ.  App.)  441. 
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S  200.  A  party  cannot  complain  of  the  refus- 
al of  an  instruction,  where  the  instructions 
given  were  more  favorable  to  him  than  the  re- 
quested instruction.— Buchanan  &  Gilder  t.  Mu- 
rayda  (Tex.  Civ.  App.)  973. 

{  261.  Where  the  conrt  in  its  instmctions 
ignored  an  issue,  a  requested  char^  ou  such  is- 
sue, though  erroneoi^s,  was  sufficient  to  show 
that  he  was  relying  thereon. — Brown  t.  Pat- 
terson (Mo.)  1. 

(F)  Objeotloaa  and  Bxeeptloas. 

Necessity  of  objection  or  request  for  purpose 
of  renew,  see  Appeal  and  Error,  f8  215,  21tf. 

f  280.  General  objection  to  instruction  held 
insufficient  to  raise  objection  to  failure  to  de- 
fine word.— Kirby  v.  Lower  (Mo.  App.)  34. 

§  284.  Error  in  an  instruction  is  waived  by 
asking  for  a  modification  thereof,  which  does 
not  cover  the  error.— Southern  Anthracite  Coal 
Co.  V.  Bowen  (Ark.)  1048. 

(G)  ConatrnctloB  and  Operation. 

In  criminal  prosecutions,  see  Criminal  Law,  {fi 
822,  823. 

§  286.  The  general  charge  that  the  jury 
should  find  a  verdict  upon  "a  preponderance  of 
the  evidence  under  the  foregoing  charge,"  fol- 
lowed by  defendant's  special  charges,  was  not 
erroneous  as  requiring  tne  jury  to  find  a  verdict 
under  the  general  charge  alone,  and  to  Ignore 
the  special  charges. — Brady  v.  Maddox  (Tex. 
Civ.  App.)  739. 

i  295.  The  rule  requiring  instmctions  to  be 
taken  together  requires  that  they  should  not  be 
so  conflicting  as  to  confuse  or  mislead  the  jury. 
—Southern  Anthracite  Coal  Co.  v.  Bowen  (Ark.) 
10i8. 

{  295.  An  instruction  considered  as  a  whole 
and  in  connection  with  others,  held' not  errone- 
ous as  making  the  master  an  insurer  of  the 
servant's  safety. — Southern  Anthracite  Coal  Co. 
v.  Bowen  (Ark.)  1048. 

i  295.  If  separate  instructions  present  eveir 
phase  of  the  case,  as  a  harmonious  whole,  fail- 
ure of  one  to  carry  qualifications  explained  in 
others  is  not  error. — Southern  Anthracite  Coal 
Co.  V.  Bowen  (Ark.)  1048. 

§  295.  Rule  stated  as  to  the  construction  of 
a  charge  as  a  whole  in  determining  the  correct- 
ness of  particular  instructions. — Southern  An- 
thracite Coal  Co.  V.  Bowen  (Ark.)  1048. 

§  296.  In  an  action  for  death  of  a  switch- 
man by  defective  cars,  an  instruction  held  not 
erroneous  though  too  general  when  viewed  in 
the  light  of  the  pleadings  and  evidence  and  oth- 
er instructions.— Kansas  City  Southern  Ry.  Co. 
V.  Frost  (Ark.)  748. 

i  206.  In  consolidated  cases  of  injuries  to 
two  employes  held  that  instructions  read  with 
another  instruction  were  not  prejudicial  to 
defendant,  but  that  they  did  not  cure  error  as 
to  defendant  in  a  certain  other  instruction. — 
Southern  Anthracite  Coal  Co.  v.  Bowen  (Ark.) 
1048. 

ft  296.  Where  an  instruction  given  for  plain- 
tiff failed  to  mention  one  of  defendant's  de- 
fenses, but  later  upon  defendant's  request  gave 
an  instruction  which  clearly  submitted  the  is- 
sue, there  was  no  reversible  error. — Asbill  t. 
City  of  Joplin  (Mo.  App.)  22. 

{  296.  In  an  action  for  carrying  a  passen- 
ger beyond  his  destination,  an  erroneous  in- 
struction relating  to  the  dnty  of  the  carrier 
to  deliver  him  at  his  destination  held  not  cured 
by  another  instruction.— Gulf,  C.  &  S.  F.  Ry. 
Cfo.  V.  Ward  (Tex.  Civ.  App.)  130. 

I  296.  A  charge  basing  liability  for  negli- 
gence on  specific  acts  held  not  subject  to  objec- 
tion,   because    not    referring    to    the    essential 


fact  of  plaintiff's  negligence  caasing  or  contrib- 
uting to  his  injury.-^oustou  &  T.  C.  B.  Co.  t. 
Mayfield  (Tex.  Civ,  App.)  141. 

I  296.  Error  of  charge  in  not  submitting  an 
issue  held  cured  by  a  special  charge.— Galves- 
ton, H.  &  8.  A.  Ry.  Co.  v.  Grant  CTex.  Civ. 
App.)  146. 

I  296.  The  error  in  an  instruction  Md  not 
cured  by  another.— Ely- Walker  Dry  Goods  Ca 
T.  Colbert  (Tex.  Civ.  App.)  705. 

VZn.   CTTSTODY.   COHSITCT.  AKD  DE.  ■ 
UBEBATIONS  OF  JUBT. 

Disqualification  or  misconduct  of  or  affecting 
jury,  ground  for  new  trial,  see  Mew  Trial,  } 

In  criminal  prosecutions,  see  Criminal  Law,  (( 
854,857. 

I  300.  A  verdict  in  an  action  f  orpersonal  in- 
juries held  not  excessive. — Dow  Wire  &  Iron 
Works  V.  Smith  (Ky.)  819. 

t  311.  The  evidence  in  an  action  for'injaries 
to  a  servant  held  to  enable  the  jury  to  deter- 
mine the  issue  of  negligence.— Dow  Wire  &  Iron 
Works  v.  Smith  (Ky.)  819. 

XX.  ITEBDICT. 

Conformity  of  judgment  to  verdict  and  findings, 
see  Judgment,  (  256. 

In  criminal  prosecutions,  see  Criminal  Law,  I 
878. 

Judgment  notwithstanding  verdict,  see  Judg- 
ment, i  199. 

Review  of  objections  to  verdict  or  findings,  see 
Appeal  and  Error,  {{  108,  731,  1070. 

Review  of  sufficiency  of  evidence,  see  Appeal 
and  Error,  §J  999-1006. 

Setting  aside  verdict,  see  New  Trial. 

(B)  Speelnl  Interrovntorlea  and  Findings. 

Harmless  error  in  submission  of,  or  refusal  to 
submit,  special  interrogatories,  see  Appeal  and 
Error,  $  1062. 

I  351.  In  the  absence  of  any  request,  the 
court  mav,  under  the  statute  relating  to  spe- 
cial verdicts,  make  a  finding  of  interest  on 
the  damages  awarded  by  the  jury,  making 
separate  and  distinct  findings  on  all  items  of 
damages. — Steger  v.  Barrett  (Tex.  Civ.  App.) 
174. 

i  365.  Findings  of  the  juiy  on  special  Is- 
sues should  be  treated  as  in  chancery  practice, 
and  the  court  may  set  aside  any  particular 
finding  of  damages  as  not  being  legally  recov- 
erable, and  accept  and  base  the  judgment  on 
the  remaining  findiugs.— Steger  v.  Barrett  (Tex. 
Civ.  App.)  174. 

X.  TBIAI.  BT  COTTBT. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  i  931. 

(B)   Findings  of  Fact  aad  Conelvalons 
of  Law. 

Mandamus  to  compel  filing  of  conclusions,  see 

Mandamus,  |  48. 
Review  of  refusal  to  file  conclnsions  of  law  and 

fact,  see  Appeal  and  E<rror,  |  108. 

i  390.  Under  Laws  1907.  p.  446,  c.  7,  a  re- 
quest for  findings  of  fact  and  conclusions  of 
law  held  sufficient.— Wandry  v.  Williams  O-'ex.) 

85. 

XT.  'WATVEB  AND  COBBECTION  OF 
XBBE01TI.ABITIE8  AND  EBBOB8. 

Error  in  instructions  cured  by  verdict  or  judg- 
ment, see  Appeal  and  Error  {  1068. 

Review  in  appellate  court  as  dependent  on  prej- 
udicial nature  of  error,  see  Appeal  and  Error, 
§S  102S-1073. 
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Beriew  in  appellate  coart  as  dependent  on  pres- 
entation of  questions  in  lower  court,  see  Ap- 
peal and  Error,  f  §  172-296. 

I  412.  Where  improper  eridence  was  admit- 
ted over  objection,  and  on  cross-examination 
ttie  objecting  party  brings  out  tlie  same  evi- 
dence, l>e  wtuved  liis  objection.— Cathey  t,  Mis- 
souri, K.  &  T.  Ky.  Co,  of  Texas  (Tex.  Cir. 
App.)  217. 


TRIAL  OF  RIGHT  OF  PROPERTY, 

It,  IS  287-306;   ^ 

TRIBUNALS. 


See  Attachment,  |8  287-306;   Justices  of  the 
Peace,  {  86. 


See  Courts. 

TROVER  AND  CONVERSION. 

See  Larceny. 

Conversion  of  timber,  see  Logs  and  Logging,  | 

3o. 
Liability  of  agent  for  conversion  by  subageat, 

see  Principal  and  Agent,  {  73. 

n.  ACTIONS. 

(B)  Jnrladlotlon,  Parties.  PrellnUaarT 
ProoeedlnsB,  and  Pleadinar. 

I  29.  Where  there  are  several  joint  owners 
of  a  chattel,  they  should  join  in  an  action  for 
its  conversion.— Walker  t.  Lewis  (Mo.  App.) 
667. 

(B)  Trial,  Jadcment,  and  Review. 

Judgments  for  one  or  more  coparties,  see  Judg- 
ment, I  233. 

TRUST  DEEDS. 

See  Chattel  Mortgages;   Mortgages, 

TRUSTEE  PROCESS. 

See  Garnishment. 


See  Trusts. 


TRUSTEES. 
TRUSTS. 


Creation  and  constrnrtion  of  particular  devises 
and  bequests,  see  Wilis,  (  682. 

Husband  as  trustee  for  wife,  see  Husband  and 
Wife,  i  135. 

Particular  fiduciary  relations,  see  Brokers;  Ex- 
ecutors and  Administrators ;  Guardian  and 
Ward  ;    Principal  and  Agent. 

Trust  deeds,  see  Cliattel  Mortgages;  Mort- 
gages. 

Z.   OBEATION,   EXISTENCE,   AND  VA- 
3Ua>ITT. 

Restrictions  on  creation  of  perpetuities,  see  Per- 
petuities. 

(A)  Bxpreas  Trnsts. 

I  44.  Evidence  held  to  show  that  a  deed  of 
trust  was  obtained  from  grantor  by  fraud  and 
undue  influence.— Gill's  Trustee  v.  Gill  (Ky.) 
875. 

I  50.  Where  a  grantor  executed  a  deed  of 
trust  to  prevent  a  contest  in  proceedings  to 
declare  her  incompetent,  held,  that  she  was  a 
victim  of  compulsion  or  duress. — Gill's  Trustee 
V.  Gill  (Ky.)  875. 

■  I  01.  Co,urt  of  equity  held  to  have  had  ju- 
riMiction  to  terminate  a  trust. — Cnrtis  v.  Laugh- 
.liu  (Mo.  App.)  56. 


(B)  ReaaltlBK  Trnsta. 

(  89.  Evidence  A«id  not  sufficient  to  estab- 
lish a  resulting  trust  in  land  alleged  to  have 
been  purchased  by  a  husband  with  his  wife's 
separate  property  and  without  her  express, 
written  assent. — McKee  v.   Downing  (Mo.)   7. 

(C)  CoBstrnctlve   Trnata. 

{  95.  The  holder  of  property  obtained  by 
fraud  is  a  constructive  trustee  of  the  person 
defrauded.— Fidelity  &  Deposit  Co.  of  Maryland 
V.  Wiseman  (Tex.)  621. 

n.  CONSTBUCTION    AND   OPEBA- 
TION. 

Construction  of  particular  devises  and  bequests, 
see  Wills,  |  6&. 

XV.  MANAGEMENT  AND  DISPOSAIi 
OF  TRUST  PBOPEBTT. 

{  187.  Allowance  of  $500  to  executor  and 
trustee  for  care  given  beneficiary  held  proper. 
— Dockins  v.  Vass  (Ky.)  280. 

Vn.  ESTABLISHMENT  AND   EN- 
FOBCEMENT  OF  TBUST. 

(C>  Aetloas. 

i  359.  Those  who  are  the  equitable  benefi- 
cial owners  of  a  fund  which  has  been  invested 
bjr  another  in  land,  who  has  taken  the  legal 
title  to  himself,  may  sue  for  the  land  itself 
or  for  the  amount  of  money  so  converted,  with 
interest  thereon  from  the  time  of  the  conversion. 
— McKee  v.  Downing  (Mo.)  7. 

S  366.  In  a  suit  by  heirs  to  establish  a  re- 
sulting trust  to  land,  held,  that  the  adminis- 
trator was  not  a  necessary  party. — McKee  v. 
Downing   (Mo.)   7. 

TUTORS. 

Etee  Guardian  and  Ward. 

ULTRA  VIRES. 

Effect  of  ultra  vires  acta  and  contracts  of  cor- 
porations in  general,  see  Corporations,  |  387. 

UNDERTAKINGS. 

In  proceedings  for  injunction,  see  Injunction,  | 

241. 
In  replevin,  see  Replevin.  {  126. 
Security  for  costs,  see  Costs,  |  110. 

UNDERWRITERS. 

See  Insurance. 

UNDUE  INFLUENCE. 

Affecting  validity  of  will,  see  Wills,  |S  155-166. 
Constructive   trust  in   respect  to  property  ac- 
quired by  undue  influence,  see  Trusts,  §  95. 

UNILATERAL  CONTRACTS. 

See  Contracts,  |  10. 

UNITED  STATES. 

Customs  duties,  see  (Customs  Duties. 

Power   to  regulate  commerce,   see   Commerce, 

UNIVERSITIES. 

See  Colleges  and  Univeiaities. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer. 
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USE  AND  OCCUPATION. 


Element  of  adverse  possession,  see  Advene  Pos- 
session, {  24. 

I  1.  An  action  for  nse  and  occupation  can- 
not be  maintained  unless  the  relation  of  land- 
lord and  tenant,  express  or  implied,  exists. — 
State  ex  rel.  Armour  Paddng  Co.  r.  Dickmann 
(Mo.  App.)  29. 

USURY. 

Z.  1XS1JRIOTTS  COITTBACTS  AND 
TBAN8A0TI01T8. 

(A)  Ifatare  and  Valldltr. 

I  18.  A  provision  of  an  agreement  for  a  loan 
on  a  life  policy  held  void  as  usurious. — New 
York  Life  Ins.  Co.  v.  Evans  (Ky.)  376. 

VACATION. 

Of  particular  acts,  inttrumentt,  or  proceeding*. 
Award    of    arbitrators,    see    Arbitration    and 

Award,  §  78. 
Judgment  after  trial  of  issues  in  general,  see 

Judgment,  |§  330-377. 
Bale  of  property  of  decedent,  see  E2xecatoi8  and 

Administrators,  f  380. 
Verdict,  see  New  Trial. 

VAGRANCY. 

I  1.  The  term  "larger  portion  of  their  time," 
as  used  in  Gen.  Laws  31st  Leg.  c.  59,  {  1,  par, 
"d,"  defining  vagrancy,  when  construed  with 
the  balance  of  the  provision,  is  not  so  vague 
as  to  render  the  law  invalid.— Ex  parte  Stritt- 
matter  (Tex.  Cr.  App.)  906. 

§  1.  In  order  to  sustain  a  conviction  for 
vagrancy  under  Gen.  Laws  31st  Leg.  c.  59,  f  1, 
par.  "d,"  it  must  be  shown  that  accused  was 
able  to  work,  and.  being  so,  habitually  loafed, 
loitered,  and  idled  in  a  city,  etc.,  for  the  greater 
part  of  his  time,  without  any  employment  or 
visible  means  of  support. — Ex  parte  Strittmat- 
ter  (Tex.  Cr.  App.)  000. 

{  1.  By  Const,  art.  3.  !|  46,  the  LeeiRlature 
had  ample  power  to  pass  Gen.  Laws  3l6t  Leg. 
c.  59,  I  1,  par.  "d,  defining  vagrancy. — ^Ex 
parte  Strittmatter  (Tex.  Cr.  App.)  900. 

t  1.  Gen.  Laws  31st  Leg.  c.  59,  S  1,  par. 
*'d,"  defining  vagrants,  held  constitutional. — Ex 
parte  Strittmatter  (Tex.  Cr.  App.)  906. 

S  1.  The  common  law  on  the  subject  of  va- 
grancy has  become  largely  superseded  by  the 
statutes  adopted  thereon  in  England  and  the 
United  States.— Ex  parte  Strittmatter  (Tex.  Cr. 
App.)  900. 

VALUE. 

Limits  of  Jurisdiction,  see  Appeal  and  Error,  { 
45 ;   Courts,  §S  121.  160,  172. 

Of  property,  evidence  of  price  paid  for  prop- 
erty similarly  situated,  see  Evidence, -$  142. 

Of  property  insured,  see  Insurance,  S  5()0. 

Of  property,  relevancy  of  evidence,  see  Evi- 
dence, S  113. 

Opinion  evidence,  see  Evidence,  H  474,  601,  625, 

VALUED  POLICIES. 

See  Insurance,  |  500. 

VARIANCE. 

Between  indictment  or  information  and  pre- 
liminary complaint  or  warrant,  see  Indict- 
ment and  Information,  {  122. 


Between  judgment  and  process,  pleadings, 
proofs,  verdict,  or  findings,  see  Jodgment,  i| 
252—256. 

VENDOR  AND  PURCHASER. 

Comiiensation  of  broker  procuring  conveyance^ 
see  Brokers,  f{  64-67. 

Declarations  by  vendor  as  evidence  against  ven- 
dee and  subsiequent  purchasers,  see  Evidence, 
I  230. 

Dedication  of  other  property  to  public  use  Im- 
plied from  sales,  see  Dedication,  {  19. 

Estoppel   against  grantees,   see  Estoppel,  |  29. 

Estoppel  of  purchaser  by  acts  of  grantor,  see 
Estoppel,  I  98. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
contract  of  sale,  see  E}ridence,  (  400. 

Specific  performance  of  contract,  see  Specific 
Performance. 

Validity  of  sales  as  to  creditors  or  subsequent 
purchasers,  see  fraudulent  Conveyances. 

Sttlet  hv  or  to  particular  claiaes  of  pertont. 

See  Executors  and  Administrators,  {{  137-148t. 
329-380;    Receivers,  §  143. 

Mortgagees  or  trustees  under  power  in  mort- 
gage, see  Mortgages,  {  341. 

Sale*  of  particidar  tfteciet  of,  or  eitate*  or  <)•- 
tcrettt  in,  property. 

See  Mines  and  Minerals,  i|  54,  55;  Pnblie 
Lands,  i  173. 

Lands  held  adversely,  see  Champerty  and  Main- 
tenance, I  7. 

Mortgaged  propertjr,  see  Mortgages.  {  341. 

Personal  property  in  general,  see  Sales. 

Property  .of  decedent,  see  Executors  and  Ad- 
ministrators, S§  329-380. 

Public  lands,  see  Public  Lands,  M  173-17& 

Seminary  property,  see  Colleges  and  Univer- 
sities, I  6. 

Saleg  on  judicial  or  other  proceeding*. 
See  Execution,  §  306. 
By  executors  or  administrators,  see  Execators 

and  Administrators,   §g  32.9-380. 
By  receivers,  see  Receivers,  §  143. 
On  partition,  see  Partition,  §S  106,  109. 
Tax  sales,  see  Taxation,  {{  634,  641. 

I.  REQUISITES  AMD  VAUDITT  OF 

COHTBACT. 

Application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  S  44. 

II.  CONSTRUCTION    AND    OPERA- 

TION OF  CONTRACT. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  Evidence,  |  400. 

f  58.  Where  defendant  contracted  with  plain- 
tiff to  sell  him  his  farm,  agreeing  to  deliver  the 
deed  on  the  payment  of  the  purchase  price,  the 
obligation  was  on  plaintiff  to  pay  or  tender  to 
defendant  the  purchase  money  on  the  date  fixed 
by  the  contract,  in  order  to  put  defendant  in 
default. — Norris  v.  Letchworth  (Mo.  App.)  559. 

§  75.  A  contract  for  the  sale  of  a  house 
and  lot  assuming  a  debt  construed  as  to  the 
payment  of  interest  on  the  assumed  debt.— 
Conness  v.  Baird  (Tex.  Civ.  App.)  113. 

I  80.  Evidence  held  not  to  show  that  the  pur- 
chaser of  a  lot  assumed  personally  to  pay  taxes 
due  thereon,  but  to  show  that  he  took  it  sub- 
ject thereto.— Toepperwein  v.  City  of  San  An- 
tonio (Tex.  Civ.  App.)  609. 

III.  MODIFICATION  OR  RESCISSION 
OF  CONTRACT. 

(A)  By  Avreemeat  of  Partlea. 

I  82.  A  written  contract  for  the  sale  of  land 
cannot  be  modified  by  a  subsequent  parol  agree- 
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Acnt  for  which  there  was  no  consideration.—* 
3<Iorri8  T.  Letchwortb  (Mo.  App.)  558. 

(B)  Reaclaslon  by  Temdor. 

i  03.  A  deed  of  land  and  timber  held  not 
to  authoriise  cancellation  of  the  deed  on  failure 
of  the  rendee  to  pay  the  purchase  money 
notes.— Olclolona  Mercantile  Co.  v.  Greeson 
<Ark.)  257. 

TV.  PEKFORMAHCI!    OF    CONTRACT. 

(A)  Title  and  Batate  of  Vendor. 

i  130.  A  purchaser  has  the  riifht  to  demand 
a  title  which  will  enable  him  to  hold  the  land  in 
peace,  and  to  be  reasonably  sure  that  no  flaw 
jvill  disturb  Its  marketable  value. — Ives  v.  Craw- 
ford County  Fanners*  Bank  (Mo.  App.)  23. 

S  137.  Where  the  parties  have  agreed  to  rely 
-on  the  judgment  of  an  attorney  selected  to  ap- 
prove the  vendor's  title,  they  cannot,  in  the  ab- 
sence of  fraud  or  collusion,  afterwards  ask  to 
substitute  the  judgment  of  the  court. — Ives  v. 
Crawford  County  Farmers'  Bank  (Mo.  App.)  23. 

J  137.  Where  a  contract  provides  that  the 
vendor's  title  shall  be  such  as  shall  be  approved 
by  an  attorney,  his  opinion,  though  wrong,  is 
binding  on  the  parties  in  the  al>sence  of  fraud 
•or  collusion.— Ives  v.  Crawford  County  Farmers' 
Bank  (Mo.  App.)  23. 

(D)  Paynient  of  Pnrcliaae  Monejr. 

Fart  pavment  as  liquidated  damages,  see  Dam- 
ages, I  78. 

V.  BIGHTS   AND  LIABILITIES   OF 
PARTIES. 

(A)  As   to  Eaeh  Other. 

I  190.  In  an  action  by  a  vendor  to  recover 
-certain  lands,  held,  that  the  vendee  should  pay 
rent  from  a  certain  date. — Weil  v.  Martinez 
<Tex.  Civ.  App.)  116. 

i  201.  A  vendee  held  entitled  to  compensa- 
tion for  improvements  made  on  land  on  recovery 
by  the  vendor.— Weil  v.  Martinez  (Tex.  Civ. 
App.)  116. 

(B)   As   to  Third  Persona  In   General. 

i  214.  An  assignee  of  a  purchaser  of  land 
held  entitled  to  the  money  paid  by  the  assignor 
•on  the  contract  of  sale.— Ives  v.  Crawford  Coun- 
ty Farmers'  Bank  (Mo.  App.)  23. 

(C)  Bona  Ftde  Pnreliaaera. 

Of  property  subject  to  tax,  see  Taxation,  {  511. 

S  224.  A  conveyance  held  such  that  the  gran- 
tee could  not  claim  to  be  an  innocent  purchaser 
for  value.— Iludman  v.  Henderson  (Tex.  Civ. 
App.)  186. 

S  229.  One  buying  land  held  put  on  inquiry 
as  to  previous  sale  of  part  of  it,  by  recital, 
known  to  him,  in  deed  to  another  person. — Low- 
ry  v.  McUaniel  (Tex.  Civ.  App.)  710. 

{  230.  The  recitals  in  the  act  of  sale  by  a 
remote  grantor  are  binding  on  a  subsequent 
grantee  claiming  through  it.— Davidson  v.  Kyle 
(Tex.)  016. 

I  230.  A  declaration  in  an  act  of  sale  by  a 
grantee  held  to  authorize  a  finding  that  tlie  real 
•ownership  remained  in  the  original  grantor  un- 
til the  sale.— Davidson  v.  Ryle  (Tex.)  616. 

i  230.  A  warranty  in  a  deed  held  not  to  ex- 
'Cite  suspicion  in  the  mind  of  the  purchaser,  and 
not  to  justify  a  finding  that  he  was  not  a  bona 
fide  purchaser  without  notice  of  a  prior  unreg- 
istered conveyance. — Davidson  v.  Ryle  (Tex.) 
016. 

I  230,  Effect  of  statement  in  grant  of  a  head- 
right  to  the  effect  that  the  grantee  was  a  mar- 
ried man,  as  to  subsequent  purchasers,  stated. — 


Hardy  Oil  Co.  t.  Bumham  CTez.  Civ.  App.) 
221. 

I  230.  Purchasers  claiming  under  the  grant 
of  a  headright  reciting  that  the  grantee  was  a 
married  man  held  not  entitled  to  rely  on  pre- 
sumption that  bis  predecessors  in  title  had  made 
such  inquiry  as  to  rebut  presumptions  of  notice. 
—Hardy  Oil  Co.  t.  Bumham  (Tex.  Civ.  App.) 

f  231.  Prior  to  the  enactment  of  Ky.  St.  ( 
500  (Russell's  St.  g  2070),  bonds  for  title  to 
land  and  other  contracts  with  reference  to  in- 
terests therein  could  not  be  recorded. — Richards 
V.  Potter  (Ky.)  850. 

{  233.  To  entitle  a  subsequent  purchaser  to 
have  a  prior  unregistered  conveyance  postponed, 
it  must  appear  that  he  was  a  bona  fide  purchas- 
er without  notice. — Davidson  v.  Ryle  (Tex.) 
016. 

S  235.  To  entitle  a  Subsequent  purchaser  to 
have  a  prior  unregistered  conveyance  postponed, 
it  must  appear  that  he  paid  the  purchase  price. 
—Davidson  v.  Ryle  (Tex.)  616. 

li  2.S5.  The  equity  of  a  bona  fide  purchaser 
without  notice  of  title  in  another  by  a  prior 
conveyance  will  be  protected  only  to  the  extent 
of  his  payment  of  the  purchase  price  by  cash, 
or  negotiable  promissory  notes ;  the  giving  of 
nonnegotiable  notes  not  being  payment  within 
the  rule.— Beavers  v.  Baker  (Tex.  Civ.-  App.) 
450. 

S  239.  A-  purchaser  of  land,  prior  to  the  en- 
actment of  Ky.  St.  i  500  (Russell's  St,  S  2070), 
under  a  deed  without  reversions  or  exceptions, 
would  take  the  coal  and  minerals  thereunder  in 
the  absence  of  knowledge  of  an  equitable  claim 
of  another  holding  a  prior  bond  for  title  to 
such  minerals,— Richards  v.  Potter  (Ky,)  850, 

{  242.  Ordinarily  the  burden  is  upon  a  sub- 
sequent grantee  to  show  that  he  is  a  lx>na  fide 
purchaser  for  value  without  notice  of  a  prior 
grantee's  title,  io  view  of  Rev.  St.  1895,  art. 
4640.— Beavers  v.  Baker  (Tpx.  Civ.  App.)  450. 

8  242.  In  an  action  between  adjoining  lot 
owners  to  recover  a  strip  claimed  as  a  part  of 
plaintiff's  lot,  held,  that  the  burden  was  upon 
defendants  to  show  fraud  or  mistake  in  the  de- 
scription in  their  deed,  and  that  plaintiff  had 
notice  thereof  on  purchasing, — Beavers  v.  Baker 
(Tex,  Civ.  App.)  450. 

{  243.  On  the  issue  whether  a  sutmequent 
purchaser  was  a  bona  fide  purchaser  without  no- 
tice of  a  prior  unregistered  conveyance,  evi- 
dence of  what  he  did  after  the  purchase  was 
inadmissible.— Davidson  v,  Ryle  (Tex,)  616. 

§  243.  In  an  action  between  adjoining  lot 
owners  to  recover  a  strip  claimed  as  a  part  of 
plaintiff's  lot,  certain  evidence  held  immaterial. 
—Beavers  v.  Baker  (Tex.  Civ.  App.)  450. 

i  244,  Evidence  held  not  to  show  that  a 
purchaser  of  land  had  notice  of  a  prior  sale  by 
his  grantor  by  an  unrecordable  contract  of  the 
coal  and  minerals  under  the  land. — Richards  v. 
Potter  (Ky,)  8.">0. 

f  244.  The  recital  in  a  deed  subsequent  to 
an  unregistered  deed  that  the  purchase  money 
has  been  paid  held  not  alone  to  prove  payment. 
—Davidson  v.  Ryle  (Tex.)  616. 

{  244.  In  determining  whether  a  subsequent 
purchaser  was  a  good-faith  purchaser  without 
notice  of  a  prior  unregistered  conveyance  the 
good  or  b&d  faith  of  the  vendor  mav  be  consid- 
ered.—Davidson  V.  Ryle  (Tex.)  616. 

{  244.  Evidence  held  to  jnstify  a  finding  that 
a  grantor  conveyed  land  in  good  faith,  justify- 
ing a  presumption  that  the  grantee  was  a  bona 
fide"  purchaser  without  notice  of  an  unregistered 
conveyance. — Davidson  v.  Ryle  (Tex.)  616. 
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{  244.  The  character  of  the  warranty  in  a 
deed  may  be  considered  on  the  question  whether 
the  grantee  therein  purchased  in  good  faith 
without  notice  of  a  prior  unregistered  convey- 
ance, but  it  is  not  conclusive.— Davidson  v.  Ryle 
(Tex.)  616. 

f  244.  Evidence  held  to  show  that  a  subse- 
quent purchaser  without  notice  of  a  prior  un- 
registered conveyance  paid  the  price. — Davidson 
V.  Ryle  (Tex.)  616. 

VI.  BEBIEDIE8   OF  VENDOR. 

(A)  lilen  and  Reco-very  of  I<and. 

f  261.  The  purchaser  of  notes  reserving  a 
vendor's  lien,  in  due  course  of  trade  before  ma- 
turity and  for  a  valuable  consideration,  without 
notice  of  a  parol  dedication  of  a  part  of  the 
land  by  the  malcer,  will  be  protected  as  an  in- 
nocent purchaser  as  against  such  dedication. — 
Adoue  &  Lobit  v.  Town  of  La  Porte  (Tex.  Clr. 
App.)  134. 

$  265.  The  transfer  to  a  transferee  of  mort- 
gaged land  of  a  secured  note  and  trust  deed 
held  not  to  release  a  subsequent  vendor's  lien 
retained  by  the  mortgagor  upon  selling  to  such 
transferee's  grantor,  such  transferee  taking  with 
notice  of  the  vendor's  lien,  so  that  the  mortgagor 
was  entitled  to  have  the  amount  of  such  lien 
credited  on  the  mortgage  note.— Magerstadt  v. 
Martin  (Tex.  Civ.  App.)  459. 

S  295.  The  foreclosure  of  a  vendor's  lien  held 
to  extinguish  the  rights  of  a  town  under  a  prior 
parol  dedication.— Adoue  &  Lobit  v.  Town  of 
La  Porte  (Tex.  Civ.  App.)  134. 

i  296.  Contract  for  the  sale  of  land  constru- 
ed, and  held,  that  under  it  the  vendor  was  en- 
titled to  recover  a  portion  of  the  land. — Weil  v. 
Martinez  (Tex.  Civ.  App.)  116. 

I  296.  In  an  action  by  a  vendor  to  recover 
lands,  held  proper  not  to,  allow  vendee  to  re- 
tain the  lands  and  pay  what  might  be  due  the 
vendor.— Weil  v.  Martinez  (Tex.  Civ.  App.)  116. 

(C)  Aetioi^*    for   Oamaare*. 

'Liquidated  damages  or  penalty,  see  Damages,  { 

5  330.  The  measure  of  damages  for  the 
breach  by  the  vendee  of  the  contract  for  the 
purchase  of  land  is  the  difference  between  the 
contract  price  and  the  market  value  of  the 
land  on  the  day  the  sale  was  to  have  been  com- 
pleted.— Norris  v.  Letchworth  (Mo.  App.)  539. 

VXI.   REMEDIES  OF  PTTRCHASER. 

(A)  Recovery  of  Pnreliaae  Money  Paid. 

i  334.  In  the  absence  of  any  provision  in 
the  contract  for  a  forfeiture  or  for  liquidated 
damages,  where  a  vendee  failed  to  pay  all 
of  the  purchase  price  for  land,  and  the  vendor 
refused  to  perform,  he  may  recover  the  amount 
paid,  less  the  damages,  if  any,  suffered  by  the 
vendor  from  the  breach  of  the  contract. — Nor- 
ris V.  Letchworth  (Mo.  App.)  559. 

VENDOR'S  LIEN. 

See  Vendor  and  Purchaser,  {§  261-296. 

VENUE. 

Change  of  venue  in  justice  court,  see  Justices 
of  the  Peace,  §§  73,  74. 

Of  action  for  injuries  to  passenger,  see  Carri- 
ers, !  274%. 

lU.  CHANGE  OF  VENUE  OR  PLACE 
OF  TRIAL. 

i  45.  Facts  held  insufficient  to  establish  un- 
due influence  warranting  change  of  venue. — 
Mathis  V.  Bank  of  Tnylorsville  (Ky.)  876. 


{  58.  Defendant  cannot,  in  a  plea  of  priv- 
ilege, seeking  to  change  the  venue,  present  an 
issue  of  fraudulent  assignment  of  the  claim 
in  suit,  without  specially  charging  that  the 
claim  was  fraudulently  assigned  for  the  pur- 
pose of  conferring  jurisdiction. — Pearce  v.  Wal- 
lis,    Landes   &  Co.    (Tex.   Civ.   App.)   480. 

VERDICT. 

Aider  by,  see  Pleading,  |  433. 

Conformity  of  judgment  to  vetdict,  see  Judg- 
ment, S  256. 

In  civil  actions  in  general,  see  Trial,  {{  331, 
365. 

In  criminal  prosecutions  in  general,  see  Crim- 
inal Law,  I  878. 

Judgment  notwithstanding  verdict,  see  Judg- 
ment, i  199. 

Review  in  civil  cases,  see  Appeal  and  Error,  {$ 
108,  999-1006,  1070. 

Review  in  criminal  cases,  see  Criminal  Law,  H 
1159,  1160. 

Setting  aside,  see  New  Trial. 

VERIFICATION. 

Of  claim  against  estate  of  decedent,  see  Ex- 
ecutors and  Administrators,  §  227. 

Of  petition  of  claimant  in  attachment,  see  At- 
tachment, §  306. 

VESTED  REMAINDERS. 

Construction  of  wills,  see  Wills,  f  634. 

VESTED  RIGHTS. 

Protection,  see  Constitutional  Law,  {  93. 

VICIOUS  ANIMALS. 

Injuries  to  other  animals,  see  Animals,  i§  79,  83. 

VIEW. 

By  jury,  see  Trial,  i  28. 

VILLAGES. 

See  Municipal  CJorporations. 

VINDICTIVE  DAMAGES. 

See  Damages,  §  215. 

VOTERS. 


See  Elections. 


See  Gaming. 


WAGERS. 


WAGES. 

eneral,  see  '. 

WAIVER. 


Of  employ^  in  general,  see  Master  and  Serv- 
ant, !  73. 


See  Estoppel. 

Of  objectiotu  to  particular  aett,  inttrumenti, 

or  proceedings. 
See  Parties.  {  96. 
Bond  for  writ  of  error,  see  Appeal  and  Elrror, 

i  392. 
Default  or  delay  in  delivering  goods  sold,  see 

Sales,  t  176. 
Defects  in  garnishment  return,  see  Garnishment, 

§  104. 
Delay  or  default  of  plaintiff  affecting  right  to 

specific  performance,  see  Specific  Performance. 

§101. 
Insurance  policies,  see  Insurance,  §§  372-392. 
Irregularities  and  errors  at  trial  in  general,  see 

Trial,  §  412. 
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Notice  a&d  proof  of  low  under  insurance  policy, 
see  Insnrance,  {  569. 

Petition  for  writ  of  error,  see  Appeal  and  Er- 
ror, i  361. 

Pleadings,  see  Pleading,  {{  406-133. 

Record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  f  644. 

Of  right!  or  remeiiti. 

Api)eal  or  other  proceeding  for  review,  see  Ap- 
peal and  Error,  §i  154,  395. 

Breach  of  warranty  in  sale,  see  Sales,  {  288. 

Forfeiture  of  insurance  policy,  see  Insurance, 
II  372-392. 

Mode  of  changing  beneficiary  under  insurance 
policy,  see  Insurance,  |  781. 

Notice  of  intention  to  renew  lease,  see  Landlord 
and  Tenant,  |  86. 

Objections  to  evidence,  see  Trial,  §  105. 

Requirement  as  to  time  to  sue  on  insurance 
I>olicy,  see  Insurance,  |  623. 

Requirement  of  notice  and  proof  of  loss  under 
insurance  policy,  see  Insurance,  S  559. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

§  8.  Right  of  warehousemen  to  refuse  to  re- 
ceive infected  grain,  and  to  compel  removal  of 
grain  becoming  infected  in  their  warehouse,  stat- 
ed.—Carley  V.  Offutt  &  Blackburn  (Ky.)  280. 

I  8.  Ky.  St.  I  4794  (Russell's  St.  {  2563), 
requiring  notice  in  a  daily  newspaper  upon  a 
warehouseman's  discovery  that  grain  in  hia  ele- 
vator is  becoming  out  of  condition,  held  to  apply 
only  to  grain  not  stored  in  a  separate  bin. — 
Carley  v.  Offutt  &  Blackburn  (Ky.)  280. 

I  10.  A  verbal  agreement  of  a  manager  who 
executed  a  contract  for  the  storapie  of  apples 
held  to  have  the  effect  of  establishing  a  regula- 
tion governing  the  performance  of  the  contract. 
— Montgomery  &  Co.  v.  Arkansas  Cold  Storage 
ft  Ice  Co.  (Ark.)  768. 

I  24.  Ky.  St.  S  4794  (Russell's  St.  «  2563). 
held  to  contemplate  a  liability  only  for  the  ware- 
houseman's neglect  in  dealing  with  grain  de- 
posited.—Carley   V.   Offutt   &  Blackburn   (Ky.) 

I  24.  Warehousemen  are  not  insurers,  and 
are  only  bound  to  use  ordinary  care  to  protect 
property  committed  to  them. — Carley  v.  CMttttt  ft 
Blackburn  (Ky.)  2S0. 

f  34.  In  an  action  to  recover  for  storage 
cbare;es,  where  plaintiff  wrongfully  refused  to 
permit  defendants  to  store  722  barrels  of  apples 
without  further  charge,  defendants  could  coun- 
terclaim only  for  the  price  for  storing  722  bar- 
rels of  apples.— Montgomery  &  Co.'  v.  Arkansas 
Cold  Storage  ft  Ice  Co.  (Ark.)  768. 

WARNING. 

Precantions  against  injuries  to  servanta,  sec 
Master  and  Servant,  f|  153,  158. 

WARRANT. 

Arrest  without  warrant,  see  Arrest,  {  62. 

WARRANTY. 

Covenants  of,  performance  or  breach,  see  Cove- 
nants, §  102. 
On  sale  of  goods,  see  Sales,  {  288. 

WASTE 

By  tenant  in  dower,  see  Dower,  {  114.    • 
Liability  of  executor,  see  Executors  and  Admin- 
istrators, I  117. 


Waste  by  lessee  of  mine,  see  Mines  i^nd  Miner- 
als, S  66. 

WATERS  AND  WATER  COURSES. 

See  Drains. 

Compensation    for   alteration   of   flow    or    dis- 
charge of  water,  see  Elminent  Domain,  |  98. 

Vin.  ARTIFICIAX.  PONDS,  RESER- 
VOIRS, AND  CHANNELS,  DAMS, 
AND  FI.01VAGE. 

Application  of  instructions  to  case,  see  Trial, 

I  252. 
Expert  testimony,  see  Evidence.  |  529. 
Requests  for  instructions,  see  Trial,  {  260. 

I  176.  Where  the  obstmction  causing  the 
overflow  of  land  is  permanent  in  nature,  the 
cause  of  action  for  damages  accrues  when 
the  structure  is  completed,  or  when  the  in- 
jury to  the  property  is  first  occasioned. — City 
of  Richmond   v.   Gentry    (Ky.)   337. 

I  176.  Where  the  obstmction  causing  land 
to  be  overflowed  is  permanent  in  character,  so 
that  the  damages  are  in  gross,  and  there  can 
be  but  one  recovery,  such  damages  are  recov- 
erable by  the  then  owner  of  the  laud,  and  not 
by  a  successor  in  title. — City  of  Richmond  v. 
Gentry   (Ky.)   337. 

I  178.  Permanent  stmcture  obstructing  a 
water  course,  defined. — City  of  Richmond  t. 
Gentry   (Ky.)  337. 

i  178.  Where  the  obstruction  causing  the 
overflow  of  land  is  of  a  permanent  character, 
all  damages  to  such  land,  past,  present,  and 
contingent,  must  be  recovered  in  one  action. 
—City  of  Richmond  v.   Gentry   (Ky.)  337. 

I  178.  Measure  of  damages  from  temporary 
structures  causing  overflow  of  land,  determined. 
—City  of  Richmond  v.  Gentry  (Ky.)  337. 

S  179.  In  an  action  for  damage  to  plain- 
tiff's land,  through  an  overflow  resulting  from 
the  construction  of  defendant's  road,  an  in- 
struction held  misleading. — Gurley  v.  San  An- 
tonio &  A.  P.  Ry.  Co.  (Tex.  Civ.  App.)  50*2. 

WAYS. 

Public  ways,  see  Highways. 

WEAPONS. 

Evidence  of  other  offenses,  see  Criminal  Law, 

I  360. 
Possession  or  use  by  person  killed  or  assaulted, 

admissibility  of  evidence,  see  Homicide,  {  193. 

I  6.  Where  defendant  went  into  a  saloon, 
took  a  pistol  from  the  saloon  keeper,  walked  a 
distance  of  80  or  90  feet  to  t^e  back  door  of 
the  saloon,  and  fired  it  off,  and  returned  and 
handed  it  to  the  saloon  keeper,  he  was  guilty  of 
carrying  a  pistol. — Schuh  v.  State  (Tex.  Cr. 
App.)  008. 

I  7.  A  person  carrying  a  pistol  home,  who 
had  stopped  in  a  store  on  the  way  to  make  a 
purchase,  held  not  guilty  of  unlawfully  carry- 
ing a  pistol.— Waterhouse  v.  State  (Tex.  Cr. 
App.)  033. 

I  7.  It  is  lawful  for  a  person  to  carry  a  pis- 
tol which  will  not  shoot  to  a  repairer  to  be 
fixed.— Britton  v.  State  (Tex.  Cr.  App.)  084. 

I  13.  In  a  prosecution  for  carrying  concealed 
weapons,  defended  on  the  ground  that  accused 
had  been  threatened  with  great  bodily  harm. 
held,  that  merely  to  prove  words  amounting  to  a 
threat  against  him  was  not  enough,  but  that  he 
should  show  that  the  threat  was  made  under  cir- 
cumstances justifying  bis  carrying  the  weapon 
in  good  faith  and  on  account  thereof.— State  v. 
Reed  (Mo.  App.)  55. 
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I  15.  A  person  shootins  at  a  dog  for  the  pur- 
pose of  killing  it  held  not  guilty  under  Rev.  St. 
1899,  S  2164  (Ann.  St.  1906,  p.  1388),  re- 
lating to  shooting  at  marks  or  at  random  on 
the  public  highway. — State  t.  Swearingen  (Mo. 
App.)  40. 

{  17.  The  defense  that  accused  carried  a  con- 
cealed weapon  because  he  had  tieen  threatened 
with  great  bodily  harm,  or  had  good  reason  to 
carry  it  in  the  necessary  defense  of  his  person 
or  property,  is  affirmative,  and  the  burden  is  on 
him  to  prove  it.— State  t.  Keed  (Mo.  Aj^p.)  55. 

§  17.  An  instruction,  in  a  prosecution  for  car- 
rying concealed  weai>on8,  heii  erroneous.— State 
▼.  Reed  (Mo.  App.)  55. 

§  17.  An  instruction,  in  a  prosecution  for  car- 
rying concealed  weapons,  held  proper.- State  T. 
Reed  (Mo.  App.)  55. 

i  17.  In  a  prosecution  for  carrying  a  pistol, 
the  burden  is  not  upon  accused  to  prove  bis  de- 
fense beyond  a  reasonable  doubt. — Humphries  v. 
State  (Tex.  Cr.  App.)  635. 

f  17.  In  a  prosecution  for  unlawfully  carry- 
ing a  pistol,  in  which  the  evidence  made  it  an 
iesue  whether  the  thing  accused  carried  was  a 
wooden  pistol  without  a  revolving  cylinder,  a 
charge  presenting  that  defense  held  improper, 
and  one  requested  should  hare  been  given.— 
Blackburn  t.  State  (Tex.  Cr.  App.)  666. 

§  17.  In  a  prosecution  for  carrying  arms  in 
violation  of  law,  evidence  held  to  raise  the  issue 
whether  the  thing  accused  was  carrying  was  a 
weapon  prohibited  by  statute. — Blackburn  t. 
State  (Tex.  Cr.  App.)  666. 

i  17.  In  a  prosecution  for  unlawfully  carry- 
ing a  pistol,  certain  evidence  held  admissible. — 
Schuh  V.  State  (Tex.  Cr.  App.)  908. 

WELLS. 

Dedication  to  public  use,  see  Dedication,  Si  1> 

WIDOWS. 

Dower,  see  Dower. 

Rights  as  to  community  property,  see  Husband 

and  Wife,  {  273. 
Rights  as  to  homestead,  see  Homestead,  |  140. 

WIFE. 

See  Husband  and  Wife. 

WILLS. 

See  Descent  and  Distribution;  Executors  and 
Administrators. 

Admissibility  in  evidence,  see  Ejvidence,  §  372. 

Authority  to  sell  property  of  testator,  see  Ex- 
ecutors and  Administrators,  |§  138,  108. 

■Court  of  probate,  see  Courts,  §  202. 

Operation  and  effect  of  will  on  course  of  de- 
scent, see  Descent  and  Distribution,  f  47. 

Validity,  construction,  and  execution  of  trusts 
in  general,  see  Trusts. 

X  NATURE  AND  EXTENT  OF  TESTA- 
MENTABT  POWER. 

Restrictions  on  creation  of  per];>etuities,  see  Per- 
petuities. 

§  1.  One  of  sound  mind  and  disposing  mem- 
ory may  transmit  his  property  by  will  in  such 
manner  as  pleases  him.— Childers'  Ex'x  t.  Cart- 
wright  (KyO  802. 

U.  TESTAMENTARY  CAPACITY. 

g  52.  One  contesting  the  probate  of  a  will, 
on  the  ground  of  incompetency  of  testator  to 
make  a  will,  has  the  burden  of  proving  the  in- 
competency.— Smith  v.  Boswell  (Ark.)  2C4. 


IV.  BEQVISITES    AND    VAIJDITY. 

(A)  Hat>re  <tB<  Baaeatials  of  Testamemta» 
ry  Dlapoaltions. 

Delivery  of  bill  of  sale  to  take  effect  on  death 

of  grantor,  see  Sales,  {  146. 
DeiUvery   of   deed   to   take   effect   on  death   of 

grantor,  see  Deeds,  {  61. 

{  88.  A  paper  in  form  a  deed,  but  testamen- 
tary in  character,  and  not  to  take  effect  until 
the  maker's  death  must  be  probated  as  a  will 
to  be  valid.— Ison  v.  Halcomb  (KyO  813. 

§  88.  A  deed  held  testamentary  in  character, 
and  of  no  validity,  unless  probated  as  a  wiU. 
—Ison  T.  Halcomb  (Ky.)  813. 

(F)   Mistake,  Undue  Inflnence,  and  Praad. 

Opinion  evidence,  see  Evidence,  {  501. 

S  155.  Proof  of  relations  of  friendship  and 
affection  between  testator  and  devisee,  held  not 
to  establish  undue  influence.— Smith  v.  Boswell 
(Ark.)  204. 

{  163.  One  contesting  a  will  on  the  ground 
of  undue  influence  has  the  burden  of  proving 
undue  influence. — Smith  v.  Boswell  (Ark.)  264. 

{  163.  The  burden  of  showing  that  a  will  is 
invalid,  because  procured  by  undue  influence, 
is  on  contestants. — Childers'  Ex'i  v.  Cartwright 
(Ky.)  802. 

§  1(56.  To  set  aside  a  will  because  procured 
by  undue  inflnence,  it  is  not  sufficient  to  show 
that  there  was  an  opportunity  to  exercise  un- 
due influence,  or  that  there  was  a  possibility 
that  it  was  exercised,  but  there  must  be  evi- 
dence showing  its  exercise. — Childers'  Ex'x  t. 
Cartwright  (Ky.)  802. 

S  166.      Evidence    held   insufficient  to    show 

that    the    execution    of   a    will    was  procured 

through    undue    influence. — Childers'  Ex'x    v. 
Cartwright  (Ky.)  802. 

(O)  ReTooatloa  and  ReTlval. 

I  191.  At  common  law  a  will  was  revoked 
by  testators  subsequent  marriage  and  birth  of 
a  child.- Pearce  v.  Carrington  (Tex.  Civ.  App.) 
469. 

§  101.  Under  the  common  law  the  will  of 
a  wife  "■  ■'t  providing  for  or  excluding  an  un- 
born child,  held  revoked  by  the  birth  of  the 
child.— Pearce  t.  Carrington  (Tex.  Civ.  App.) 
469. 

V.  PROBATE,  E8TABI.I8HBIENT, 
AND  ANNULMENT. 

Security  for  costs  in  action  to  have  probated 
will  declared  void,  see  Costs,  S  110. 

(H)  Bvldenee. 

f  302.  Unimpeachable  evidence  within  Kir- 
by's  Dig.  i  8012,  subd.  5,  defined.— Smith  v.  Bos- 
well (Ark.)  204. 

f  302.  Under  the  express  provisions  of  Kir- 
by's  Dig.  S  8012,  subd.  5,  an  unattested  will 
in  the  handwriting  of  a  testator  must  be  es- 
tablished by  the  unimpeachable  evidence  of  at 
least  three  disinterested  witnesses. — Davis  t. 
Davis  (Ark.)  525. 

(K)  ReTlevr. 

{  384.  In  a  will  contest  the  error,  if  any,  as 
to  the  burden  of  proof  on  the  issue  -of  the  exe- 
cution of  the  will,  held  not  prejudicial  to  con- 
testant.—Smith  V.  Boswell  (Ark.)  264. 

(M)   Operation  and  BKeot. 

{  421.  The  verity  of  a  duly  probated  will 
may  not  be  attacked  in  a  collateral  proceed- 
ing.—Dean  V.  Furrh  (Tex.  Civ.  App.)  431. 


Topics,  divisions,  A  section  (|)  NUMBERS  Id  this  Index,  A  D«o.  A  Am«r.  Digs.  A  Reporter  IndezM  sgre* 


Digitized  by  VjOOQIC 


INDEX-DIGEST. 


1281 


I  430. 
ule 


VI.   OONSTRUOTIOM. 

(A)   General  Rales. 

Testator's  intention  is  the  cardinal 
mle  in  the  construction  of  wills,  and  if  it  can 
be  clearly  conceive<5,  and  is  not  illegal,  it  must 
prevail.— Citizens'  Trust  Co.  v.  Fidelity  Trust 
Co.  (Ky.)  824. 

i  440.  In  the  -  construction  of  a  will,  the 
testator's  intention  is  to  be  gathered  from  the 
language  of  the  will.— Comelison  y.  Million 
(Ky.)  366. 

I  481.  The  construction  of  a  will  is  for  the 
court— Cornelison   y.    Million    (Ky.)   366. 

(C)  Smrrlyorahlp,  Repreaentstloa,  an4 
Sobatltatlom. 

S  555.  Bequests  in  certain  paragraphs  of 
testator's  will  held  conditional  on  testator's 
brother  dying  before  testator,  or,  surviving  him, 
falling  to  dispose  of  the  property  by  will,  so 
that,  neither  condition  having  occurred,  such 
paragraphs  were  nugatory. — Citizens'  Trust  Co. 
y.  Fidelity  Trust  Co.  (Ky.)  824. 

(K)  Nature  of  Batatea  and  Intereata  Cre- 
ated. 

I  600.  Under  a  will  beqneathiug  all  testa- 
tor's property  to '  his  wife  and  children,  and 
granting  to  the  wife  full  power  to  dispose  of 
It  as  she  thought  best,  she  could  convey  a  fee- 
simple  title  to  the  property. — Cooley  v.  Cooley's 
Adm'x  (Ky.)  368. 

I  602.  An  estate  in  lands  willed  to  the  testa- 
tor's grandchildren  held  liable  to  be  defeated  on 
their  death  without  issue,  so  that  the  title  vest- 
ed at  their  death  In  the  testator's  heirs.— Ives  v. 
Crawford  County  Farmers'  Bank  (Mo.  App.) 
23. 

{  606.  A  devise  held  within  the  mle  in 
Sheila's  Case  and  the  beneficiaries  take  the 
lee.— Pearce  y.  Carrington  (Tex.  Ciy.  App.) 
469. 

S  612.  Will  construed,  and  Jield  to  vest  in 
testator's  grandchildren  au  absolute  estate  in 
the  property  bequeathed  to  them,  so  that  on 
the  death  of  one  before  reaching  majority  his 
share  passed  to  his  surviving  father  and  mother 
in  equal  shares,  under  Ky.  St.  |i  13»3,  1403 
(Russell's  St.  §{  3810,  3821).— Comelison  y. 
Million  (Ky.)  366. 

(F)  Teated  or  Contingent  Eatatea  and  In- 
tereata. 

{  628.  When  the  time  of  division  of  an  estate 
devised  is  of  the  substance  of  the  gift,  it  is  con- 
tingent, bnt,  when  the  time  is  mentioned  only  as 
a  qualifying  clause  of  payment  or  division,  it  is 
vested.— Walker  y.  Thornton  (Tex.  Civ.  App.) 
166. 

I  634.  A  will  conatraed  to  vest  title  In  grand- 
children of  testator  when  the  oldest  grandchild 
became  of  age.— Walker  y.  Thomton  (Tex.  Cir. 
App.)  166. 

(H)  Batatea  In  Trnat  and  Power*. 

Creation,  existence,  and  validity  of  trusts  in 
general,  see  Trusts,  {{  44-61. 

Management  and  disposal  of  trust  property  in 
general,  see  Tmsts.  (  187. 

Restrictions  on  creation  of  perpetuities,  see  Per- 
petuities. 

I  682.  Will  held  to  empower  executor  to  en- 
croach on  principal  of  estate,  and  <o  authorize 
an  expenditure  for  infant  l^tee's  comfort  be- 
fore remaindermen  were  entitled  to  anything. — 
Dockins  v.  Vass  (Ky.)  290. 

(f)  Aetlona  to  Conatme  Willa. 

f  707.  Where  an  action  to  construe  a  will  is 
an-  attack  upon  a  former  opinion  of  the  appel- 


late court  oonstruing  the  same  will,  it  is  not  er- 
ror to  refuse  to  make  the  plaintiff's  attomejr's 
fee  a  charge  upon  the  fund  devised  by  the  will. 
—Walker  y.  Tbonton  (Tex.  CTv.  App.)  166. 

Vn.   RIGHTS  AND  IiIABIUTIXiS  OF 
DEVISEE8  AND   UBOATEES. 


(C) 


Adyancementa,  Ademption,  Satlatae- 
tlon,  and  l>apae. 


Advancements  to  heirs  and  distributees,  see  De- 
scent  and  Distribution,   {  100. 

I  761.  The  statement  of  advancements,  as 
shown  by  a  book  of  advancements,  made  by  tes- 
tator and  referred  to  in  his  will,  held  conclusive 
as  to  the  amount  of  the  advancements.— In  re 
Lear's  Eatate  (Mo.  App.)  692. 

(D)  Bleetlon. 

{  785.  A  wife's  property,  not  subject  to 
the  husband's  creditors,  passes  under  her  will, 
unless  the  husband  elects  to  take  under  the 
statute,  and  his  creditors  may  not  compel  such 
election.— Bains  v.  Globe  Bank  &  Trust  Co. 
(Ky.)  343. 

WITHDRAWAL 

Of  instractions,  see  Trial,  {  296. 

WITNESSES. 

See  Depositions;    Evidence. 

Comments  of  trial  judge  on  evidence  or  witness- 
es, see  Criminal  Law,  I  SHR. 

Experts,  see  Evidence,  |i  52^-529,  537,  560. 

Opinions,  see  Criminal  Law,  {  448;  Evidence, 
M  471-550. 

Separation  and  exclusion  of  witnesses  at  trial, 
see  Criminal  Law,  |  605 ;  Trial,  |  41. 

Testimony  of  accomplices,  see  Criminal  Law,  {{ 
507,  511. 

I.  ATTEHDAHOE,  PKODVOTION  OF 

DOCVBfENTS,  AMD   OOK- 

PEN8ATIOH. 

Absence  of  witness,  ground  for  continuance,  see 
Continuance,  {  26;  Criminal  Law,  H  594- 
598. 

I  29.  Under  Kirby'a  Dig.  t|  3157,  8168, 
3159,  that  a  witness  in  an  adjoining  county 
resided  more  than  30  miles  from  the  place  of 
trial  and  attended  upon  subpoena  without  an 
order  of  court  would  not  prevent  him  from  re- 
ceiving mileage.— McKewen  v.  St.  Louis,  I. 
M.  &  a.  Ry.  Co.  (Ark.)  506. 

n.   OOMPETENOT. 

Of  expert  witnesses,  see  Evidence,  {  637. 

(A)  CapaeltT    and    ^nallfleatlons    in    Gen- 
eral. 

{40.  A  10-year  old  boy  offered  as  a  witness 
held  not  shown  to  be  competent— Crosby  v. 
State  (Ark.)  781. 

i  40.  When  a  child  is  qualified  to  testify 
as  a  witness  stated.— Crosby  v.  State  (Ark.)  781. 

§  40.  The  question  of  the  competency  of  a 
witness  under  14  years  of  age  is  for  the  trial 
judge's  discretion,  the  exercise  of  which  la  not 
reviewable  in  absence  of  clear  abnse  or  mani- 
fest error.— Crosby  v.  SUte  (Ark.)  781. 

{  41.  In  a  criminal  trial,  a  witness  held  com- 
petent, though  a  Judgment  establishing  his  luna- 
cy was  not  sDown  to  have  been  vacated. — Single- 
ton V.  State  (Tex.  Cr.  App.)  02. 

i  53.  The  proviso  in  Rev.  St  1809,  {  4656 
(Ann.  St.  1906,  p.  2536),  held  merely  to  limit 
the  provisions  of  the  statute  of  which  It  forms 
a  part.— Brown  v.  Patterson  (Mo.)  1. 
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<0)  Teatlmonr  o<  Parties  or  Persona  In- 
tereated,  for  or  asalnat  Repreaenta- 
tivea,  Snrvlvora,  or  Saeeeaaora  In  Ti- 
tle or  Intereat  of  Peraona  Deceased 
or  Incompetent. 

5  144.  Under  Rev.  St.  1899,  {  4652  (Ann.  St. 
1906,  p.  2520^,  a  party  in  ejectment  held  not  en- 
titled to  testify  as  to  a  declaration  made  by  a 
deceased  grantor  through  whom  he  claims  title. — 
Brown  v.  Patterson  (Mo.)  1. 

i  145.  Parties  in  an  action  to  recover  land 
alleged  to  be  held  by  a  resulting  trust  held  not 
incompetent  as  witnesses  under  Rev.  St.  1899,  § 
46.-12  (Ann.  St.  1906,  p.  2520).— McKee  v.  Down- 
ing (Mb.)  7. 

g  159.  In  an  action  after  grantor's  death  to 
set  aside  transfers  of  stock,  the  heirs  cannot  tes- 
tify as  to  conversations  with  the  grantor  to  show 
lack  of  capacity  or  undue  influence. — Bannon  v. 
P.  Bannon  Sewer  Pipe  Co.  (Ky.)  843. 

i  160.  At  common  law  and  under  Rev.  St. 
1899,  §  4656  (Ann.  St.  1906,  p.  2536),  a  widow 
in  a  suit  between  strangers  held  entitled  to  tes- 
tify to  conversations  between  the  deceased  hus- 
band and  a  third  person  under  whom  a  party  to 
the  suit  claims,  had  in  her  presence. — Brown  t. 
Patterson  (Mo.)  1. 

in.  exaxunation. 

Of  expert  witnesses,  see  Evidence,  {  550. 
Of  nonexpert  witnesses  as  to  opinions,  see  Evi- 
dence, i  501. 
On  taking  depositions,  see  Depositions,  $  64. 
Review  of  rulings,  see  Criminal  Law,  {  1170^. 

(A)  Taking;  Teatlmony  In  General. 

{  240.  Where  leading  questions  are  objected 
to,  the  court  should  require  counsel  to  so  frame 
his  questions  as  not  to  suggest  the  answers  de- 
sired.—City  of  Georgetown  v.  GrotE  (Ky.)  888. 

i  244.  Where  a  witness  is  shown  to  be  un- 
friendly to  the  prosecution,  it  is  proper  to  allow 
the  prosecuting  attorney  to  ask  him  lending  ques- 
tions.—State  V.  Draughn  (Mo.  App.)  20. 

{  244.  The  examination  of  a  reluctant  wit- 
ness for  the  state  held  proper.— Burk  v.  State 
(Tex.  Cr.  App.)  658. 

i  246.  A.  trial  judge  has  the  right  to  examine 
a  witness  the  same  as  attorneys. — State  t. 
Draughn  (Mo.  App.)  20. 

{  246.  Where  a  witness  displays  a  reluctance 
to  answer,  the  court  may  ask  such  questions  as 
are  calculated  to  assist  the  jury  to  ascertain  the 
truth.— State  v.  Faught  (Mo.  App.)  62. 

S  255.  The  right  of  the  prosecution  to  refresh 
the  memory  of  a  witness  by  a  prior  statement 
by  him,  determined.— State  v.  Draughn  (Mo. 
App.)  20. 

(B)    Croaa-Bxaminatlon   and  Re-Bxamlna- 
tlon. 

{  268.  In  a  prosecution  for  homicide,  where 
defendant's  wife  testified  that  she  told  her  hus- 
band the  night  before  the  homicide  that  decedent 
had  insulted  her,  it  was  proper  on  cross-ex- 
amination to  ask  her  what  her  husband  said 
when  she  told  him,  and  if  he  asked  any  ques- 
tions.—Barbee  v.  State  (Tex.  Or.  App.)  961. 

i  275.  Fnrther  question  on  the  same  matter 
held  proper  on  cross-examination. — Cbenowetb 
T.  Sutherland  (Mo.  App.)  1055. 

t  277.  In  a  prosecution  for  homicide,  ac- 
cused held  to  have  been  properly  asked  on  cross- 
examination  whether  be  would  not  have  shot 
deceased  for  what  he  had  said  concerning  and 
done  to  accused's  wife  even  if  deceased  had  not 
made  a  demonstration  that  threntened  death 
to  accused  at  the  time  of  the  killing. — Reagan 
v.  State  (Tex;  Cr.  App.)  685. 


IV.   OBEBIBIZm',  mPEACHKEHT, 

OONTRASICTION,  AND   COB- 

KOBOBATION. 

Continuance  to  secure  impeaching  evidence,  see 
Criminal  Law.  }  596. 

Newly  discovered  impeaching  evidence  as  ground 
for  new  trial,  see  Criminal  I/aw,  $  942. 

Review  of  questions  of  fact  dependent  on  cred- 
ibility of  witnesses,  see  Appeal  and  E^rror,  i 
994. 

(A)  In  General. 

{  321.  That  the  te.'^tiraony  of  a  witness  called 
by  the  state  contradicted  the  testimony  of  anoth- 
er state's  witness  is  not  sufficient  to  entitle  the 
state  to  impeach  its  own  witness. — Goss  v.  State 
(Tex.  Cr.  App.)  107. 

i  330.  Cross-examination  of  a  disinterested 
witness  to  show  that,  though  present,  he  did 
not  testify  on  former  trials  held  improper.— 
Chenoweth  v.  Sutherland  (Mo.  App.)  1035. 

(B)   Character  and  Conduct  of  llVltnesa. 

I  344.    Impeaching  evidence  to  show  why  a 

witness  who  was  a  former  agent  of  defendant 
had  been  dischanced  held  inadmissible. — Cincin- 
nati, N.  O.  &  T.  P.  R.  Co.  v.  Ashurst  (Ky.)  303. 

{  345.  The  pending  of  a.  criminal  prosecu- 
tion against  a  witness  may  be  shown  as  affect- 
ing his  credibility.— Majors  v.  State  (Tex.  Cr. 
App.)  663. 

i  351.  Defendant  held  not  entitled  to  show 
that  a  deponent,  w^hose  deposition  was  offered 
by  plaintiff,  had  attempted  to  induce  a  wit- 
ness which  they  offered  to  testify  a  certain  wa.v. 
where  no  foundation  was  laid  therefor.— Kansas 
City  Southern  Ry.  Co.  v.  Frost  (Ark.)  748. 

S  355.  Under  Kirby's  Dig.  !  31.'?8,  certain 
evidence  of  a  witness  held  inadmissible  for  the 
purpose  of  impeaching  plaintiff. — Poe  t.  Poe 
(Ark.)  1029. 

(D)   Ineonalatent    Statementa    by    Wltnesa. 

§  379.  In  an  action  by  a  bank  on  notes  exe- 
cuted by  defendant's  son,  in  defendant's  name, 
where  tne  principal  issue  was  whether  defend- 
ant and  his  son  were  partners,  certain  testimony 
of  the  bank's  president  held  admissible  as  affect- 
ing the  son's  credibility.— Mathis  t.  Bank  of 
Tayloreville  (Ky.)  876. 

i  383.  In  a  homicide  case,  held,  that  there 
was  no  error  in  refusing  to  permit  defendant  to 
impeach  a  witness  denying  a  particular  state- 
ment, as  it  was  immateriaL^Sellers  v.  State 
(Ark.)  770. 

I  383.  In  an  action  for  injuries  to  a  pas- 
senger, defendants'  counsel  held  not  entitled  to 
contradict  or  discredit  their  own  witness. — El 
Paso  &  N.  E.  Ry.  Co.  y.  Landon  (Tex.  Civ. 
App.)  744. 

{  388.  Where  there  have  been  two  trials  in 
a  prosecution,  it  is  proper  to  ask  a  witness  testi- 
fying on  the  second  what  he  testified  to  on  the 
first  to  lay  a  predicate  to  contradict  him. — Bar- 
bee  v.  State  (Tex.  Cr.  App.)  961. 

(B)  Contradiction  and  Corroboration  of 
W^ltnesB. 

CJorroboration  of  testimony  of  accomplices,  see 
Criminal  Law,  §  511. 

Corroboration  of  testimony  of  female  in  prose- 
cution for  rape,  see  Rape,  |  54. 

{  405.  In  a  prosecution  for  seduction,  cer^ 
tain  evidence  held  admissible  to  impeach  pros- 
ecuting witness.— Adams  v.  State  (Ark.)  766. 

WOMEN. 

Married  women,  see  Husband  and  Wife. 

WOODS  AND  FORESTS. 

See  Logs  and  Logging. 
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WORDS  AND  PHRASES. 

"Absolute    gale."— Whitsett    v.    CJarney    (Tex. 

Civ.  App.)  443. 
"Accomplice.''— Pace  t.  State  (Tex.  Or.  App.) 

"Action."— Cape  v.  Cape  (Ky.)  868. 
"Adultery."— Baker  t.  Baker  (Ky.)  866. 
"Advancements."— In    re    Lear's    Estate    (Mo. 

App.)  592. 
"Alibi."--0'Hara  v.  State  (Tex.  Cr.  App.)  95. 
"Check."— Foxworthy  v.  Adams  (Ky.)  381. 
"Clerk."— Cardenas    v.    State   (Tex.    Cr.    App.) 

833. 
"Community     property."— Brady     y.     Maddox 

(Tex.  Civ.  App.)  739. 
"Conditional  sale."- Whitsett  y.  Carney  (Tex. 

Civ.  App.)  443. 
"Constitution."— Merwin  t.  Fussell  (Ark.)  1021. 
"Contributory    negligence." — St.    I^uia    South- 
western Ry.  Co.  V.  Burdg  (Ark.)  239. 
"County      treasurer."- Charlton      v.      Cousins 

(Tex.)  422. 
"County  treasury."— Charlton  v.  Cousins  (Tex.) 

422. 
"Destination."— Chesapeake   ft   O.   Ry.    Co.   v. 

Lavin  (Ky.)  274. 
"Escape." — Frazier  v.  Commonwealth  (Ky.)  797. 
"Estate  on  condition."— Diamond  v.  Rotan  (Tex. 

Civ.  App.)  190. 
"Estate    on    limitation." — Diamond    t.    Rotan 

(Tex.  Civ.  App.)  19G. 
"Family."— Walker  v.  Peters  (Mo.  App.)  35. 
"Final  judgment."— Griffin  v.  Terry  (Tex.  Civ. 

App.)  115. 
"Gift  inter  vivos."— Foxworthy  t.  Adams  (Ky.) 

381. 
"Habitual     drunkard."- Jackson     C!ounty     t. 

Schmid  (Mo.  App^  1074. 
"Heirs."- Walker  v.  Peters  (Mo.  App.)  35. 
"Implied    malice."— Burns    v.     Commonwealth 

(Ky.)  408. 
"Improvements    thereon    as    hereinbefore    pro- 
vided."—Murphy  v.  Williams  (Tex.)  900. 
"Inconvenience."- Texas  Traction  Co.  v.  Han- 
son   CTex.   Civ.   App.)  494. 
"Independent    contractor."— Steger    t.    Barrett 

(Tex.  Civ.  App.)  174. 
"Insolvency."- First    Nat.    Bank   t.    Robinson 

(Tex.  Civ.  App.)  177. 
"Legal  representatives."— Walker  v.  Peters  (Mo. 

App.)  35. 
"Libel."— Gonzales!  v.  State  (Tex.  Cr.  App.)  937. 
"Liquidated    damages."— Kellam    t.    Hampton 

(Tex.  Civ.  App.)  970. 
"Locomotive  engine." — Mudd  v.  Missouri,  K.  & 

T.  Ry.  Co.  (Mo.  App.)  59. 
"Lying  or  being  within  the  limits  of  any  city 

or  Incorporated  town."— City  of  Tyler  v.  Co- 

ker  (Tex.  Civ.  App.)  72&. 
"Malice    aforethought"— Bums    v.    Common- 
wealth (Ky.)  409. 
"Mentioned." — Fearce  v.  Carrington  (Tex.  Civ. 

App.)  468. 
"Negligence."— Wilkerson    v.    St   Louis   &   S. 

F.  R.  Co.  (Mo.  App.)  543. 
"Not  a  respectable  woman."— Woods  v.   State 

(Tex.  Cr.  App.)  918. 
"Notice."— Jackson    County    t.    Schmid    (Mo. 

App.)  1074. 
"Pedigree."— Rowan  v.  State  (Tex.   Cr.  App.) 


"Penalty."— Kellam    t.    Hampton    (Tex.    Civ. 

App.)  870. 
"Permanent  structure." — City  of  Richmond  v. 

Gentry  (Ky.)  337. 
"Personal    property."— McLain    v.    Pate    (Tex. 

Civ.  App.)  718. 
"Practicing  medicine."— Newman  v.  State  (Tex. 

Cr.  App.)  956. 
"Property."— Williams  t.  State  (Tex.  Cr.  App.) 

954. 
"Proviso."— Brown  v.  Patterson  (>fo.)  1. 
"Public  place."— Austin  v.  State  (Tex.  Cr.  App.) 

039. 


"Railroad."— Receivers    of  Sirby   Lumber  Co. 

T.  Lloyd  (Tex.)  903. 
"Rent."— Meeks  v.  Clear  Jack  Mining  Cfi.  (Mo. 

App.)  1084. 
"Seised.''— Walker  v.  Peters  (Mo.  App.)  35. 
"Subcontractor."— Lelfer    Mfg.    C!o.    t.    Gross 

(Ai^)  1038. 
"Tend."-Hogue  t.  State  (AA.)  783. 
"Then."— Feller  t.  Lee  (Mo.)  1128. 
"Unimpeachable  evidence." — Smith   v.   Boswell 

(Atk.)  264. 
"Vagrants."— Ez  parte   Strittmatter  (Tex.  Cr. 

App.)  806. 
"With  as  little  delay  as  possibla"- Wm.  Cam- 
eron ft  Co.  V.  Matthews  (Tex.  Civ.  App.)  192. 
"Writ  of  mandamus."— Commonwealth  y.  Peter 

(Ky.)  896. 

WORK  AND  LABOR. 

See  Master  and  Servant. 

Consideration  of  check  in  payment  for  services, 

see  Bills  and  Notes,  |  92. 
Counterclaim  for  services  in  suit  for  injunction, 

see  Set-Off  and  Counterclaim,  {  31. 
Liens  on  real  property  for  work  and  materials, 

see  Mechanics'  Liens. 

g  14.  One  discharged  from  his  employment 
held  entitled  to  the  reasonable  value  of  nis  serv- 
ices.- Mataon  v.  Stewart  (Tex.  Civ.  App.)  730. 

I  14.  Where  a  contract  has  been  performed 
in  part  by  a  party  thereto,  and  full  perform- 
ance is  prevented  by  the  adverse  party,  the  par- 
ty may  recover  on  a  quantum  meruit. — Matson 
v.  Stewart  (Tex.  Civ.  App.)  736. 

{30.  In  an  action  for  different  items  of  labor 
performed  upon  defendant's  farm,  an  instruc- 
tion held  a  correct  statement  of  the  law. — Pryor 
V.  Crum  (Mo.  App.)  697. 

WRITING. 

Best  and  secondary  evidence,  see  Evidence,  H 

158-175. 

Documentary  evidence,  see  Criminal  'Law,  { 
438;    Evidence,  {§  342-372. 

Necessity  and  sufficiency  to  constitute  convey- 
ance of  real  property,  see  Deeds,  i{  26,  42. 

Necessity  and  sufficiency  to  constitnte  mortgage, 
see  Chattel  Mortgages,  $  45. 

Necessity  and  sufficiency  under  statute  of  frauds, 
see  Frauds,  Statute  of. 

Necessity  of  written  contract  with  municipali- 
ty, see  Municipal  Corporations,  I  338. 

Parol  or  other  extrinsic  evidence  affecting  writ- 
ings, see  Evidence,  §§  400-460. 

WRITS. 

See  Process. 

Partioular  wrftt. 
See  Garnishment,  |f  96,  87;    Habeas  CV>rpns; 
Mandamus ;    Prohibition ;   Replevin. 

WRITTEN  INSTRUMENTS. 

Acknowledgment  of,  see  Acknowledgment 

Alteration,  see  Alteration  of  Instruments. 

As  hearsay  evidence,  see  Evidence,  i  318. 

Best  and  secondary  evidence,  see  Criminal  Law, 
ii398-4(H;  Evidence,  l|  158-175. 

Cancellation,  see  Cancellation  of  Instruments. 

Competency  as  admissions  in  general,  see  Evi- 
dence, I  215. 

Documentary  evidence,  see  Criminal  Law,  f 
438;  Evidence,  {§  342-372. 

ICstoppel  by  deeds  and  other  instruments,  see 
Estoppel,  M  28-45. 

Forgery,  see  Forgery. 

Parol  or  other  extrinsic  evidence,  see  Evidence, 
U  400-460. 
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Recording,  See  Records. 

Reformation,  see  Keformation  of  Instruments. 

Particular  daste*  of  initrumenti. 

See  ChatteJ  Mortgacres;  Compromise  and  Set- 
tlement; Indictment  and  Information;  In- 
surance ;  Mortgages ;  Release ;  Stipulations ; 
Wills. 

Award  of  arbitrators,  see  Arbitration  and 
Award,  if  78,  82. 

Bills  of  sale,  see  Sales,  §  146. 

Checks,  see  Banks  and  Banking,  |  138. 

Contracts  in  general,  see  Contracts. 

Deeds,  see  Deeds. 


WRONGFUL  DEATH. 

See  Death,  H  31-101. 

WRONGFUL  GARNISHMENT. 

See  Garnishment,  |  24& 

YEAR. 

Agreements   not   to   be   performed   within   one 

year,  see  Frauds,  Statute  of,  gS  44,  50. 
Estates  for  years,  see  landlord  and   Tenant. 
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